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"The law Ts progressive and expansive, adapting 
itself to the new relations and interests which are 
constantly springing up in the progress of society. 
But this progress must be by analogy to what is 
already settled." 

Chief Justice Greene, in 1 R.I. 356. 
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EXPLANATION 


T he object in view in preparing Corpus Juris Secundum has been two¬ 
fold: First, to provide a complete encyclopedic treatment of the whole 
body of the law, which means that it must be based upon all the reported 
cases; Second, to present each title of the law in form and content most suit¬ 
able as a means of practical reference for the Bench and Bar. 

Corpus Juris Secundum is therefor a complete restatement of the entire 
body of American Law. The clear-cut and exhaustive propositions compris¬ 
ing the text are supported by all the authorities from the earliest times to date. 
The supporting case citations, conspicuously set out in the notes, point to all 
decisions handed down since the publication of Corpus Juris. When the 
searcher may wish to consult earlier authorities, a specific reference to Corpus 
Juris makes available all cases back to 1658. 

Each title is preceded by a complete section analysis, greatly simpli¬ 
fied to facilitate research. Where the scope of any section is such as to re¬ 
quire it, a more minute analysis is found thereunder in its appropriate place 
within the title (see Abatement and Revival, Section 112). The convenience 
of this method—an innovation in encyclopedic writing—^must immediately 
commend itself. 


A concise black-letter summary, indicative of its scope, precedes the 
full treatment or statement of the law under each section. These introduc¬ 
tory summaries, concise and free from interlineation of authorities, have 
proven of great convenience and value in legal research. 

An index is found in the back of each volume covering the titles con¬ 
tained therein, thus providing another convenient means of ready access to the 
text and notes. 


Corpus Juris Secundum is kept to date by means of annual cumula¬ 
tive pocket parts for each volume. This feature of supplementation which 
has proved so successful in modern digests and statutes conveniently, and 
with certainty, keeps each title constantly to date through current cases and 
new precedents. 


Corpus Juris Secundum represents the combined product of the highest 
editorial talent and manufacturing skill. Its many excellent editorial features 
are fittingly accompanied by corresponding innovations and improvements in 
mechanical arrangement, typography, and design, which the publisher believes 
will commend themselves to the profession as representing a new standard 
in legal publications. 

** ^ The Publishers 


c.j.a 


V 



CITE BY TITLE AND SECTION 

Thus 


44 C.J.S. Insane Persons § 11 
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Manning’s XJnreported Cases (La.) 
Manson (Eng.) 

Manitoba temp. Wood 
March (Eng.) x 

Maritime Province Reports (Can.) 
Marsden’s Admiralty (Eng.) 

Marshall (Eng.) 

J. J. Marshall (Ky.) 

Martin Old Series (La.) 

Martin, New Series (La.) 

Martin (N.O.) 

Marvel (Del.) ^ 

Martin New Senes (La.) 

Martin & Yerger (Tenn.) 

Mason (TT.S.) 

Massachusetts 
Maule & Selwyn (Eng.) 

Maynard (Eng.) 

McAllister (U.S.) 

McCahon (Kan.) 

McClelland (Eng.) 

McClelland & Younge (Eng.) 
McCord (S.C.) 

McCrary (TJ.S.) 

McGloin (La.) 

McLean (U.S.) 

McMuUan (S.C.) 

Maryland 

Maryland Chancery 
Maine . 

Meeson & Roscoe (Eng.) 

Meeson & Welsby (Eng.) 

Megone (Eng.) 

Meigs (Tenn.) 


of 


Menzies Cape of Good Hope 
Merivale (Eng.) 

Metcalf (Mass.) 

Metcalfe (Ky.) 

Manning & Granger (Bng.) 
Murphy & Hurlstone (Eng.) 
Michigan 

Michigan Nisi Prius 
Michaelmas Term (Eng.) 


Miles (Pa.) . 

Mill’s Constitutional (S.C. 


.) 


Miller's Decisions (U.S.) 

Mills (N.Y.) 

Milward (Ir.) 

Minnesota 
Minor (Ala.) 

Miscellaneous (N.Y.) 

Mississippi 
Mississippi Decisions 
Mississippi State Cases 
Moody & Malkin (Eng.) 

Missouri 

Missouri Appeals 
Moak (Eng.) 

Missouri Appeals Reporter 
Modern (Bng.) > 4 ^ 

Modern Cases at Law and Equity 
(Bng.) 

Molloy (Ir.) 

Monaghan (Pa.) 

Montana 

Montagu (Bug.) ^ 

Montagu’s English Bankruptcy Re¬ 
ports 

Montreal Law Reports (Can.) 

Montagu & Ayrton (Eng.) 

Montagu & Bligh (Eng.) 

Montagu & Chitty (Eng.) x 

Montagu, Deacon & De Gex (Bng.) 
Montgomery County Law Reporter 
(Pa.) , 

Montagu & McArthur (Bng.) 

Montreal Condensed Reports 
Montreal Legal News , i, 

Montreal Law Reports Queen s B^en^ 
Montreal Law Reports Superior Court 
Moody’s Crown Cases (Bng.) 
jMoore u-x'. Moore’s Common Pleas (j^g.) 

Moore Indian App.Moore's Indian Appeals (^ng.) 

Moore K.B. Moore’s King’s i^nch (Eng.) 

Moore P.O. Moore’s Privy Council Old Series 

(Eng.) ^ __ 

Moore P.C.N.S. Moore’s Privy Council New 


Mill.Dec. 

Mills 

Milw. 

Minn. 

Minor 

Misc. 

Miss. 

Miss.Dec. 

Miss.St.Cas. 

M.&M. 

Mo. 

Mo.App. 

Moak 

m;o.a.e. 

Mod. 

Mod.Cas.L.&Eq. 

Molloy 

Mon. 

Mont. 

Mont. 

Mont.Bank.Bep. 

Mont.L.R. 

Mont.&A. 

Mont&B. 

Mont.&C. 

Mont.D.&DeG, 

Montg.Co. 

Mont.&M. 
Montr.Cond.Rep. 
Montr.Leg.N. 
Montr.Q.B. 
Montr.Super. 
Moody C.C. 
Moore C-P 


Series 


Moore&S. 

Moore&W. 

Mor.Min.Bep. 

Morr, 

Morr.Bankr.Cas. 

Morr.St.Cas. 

Mosely 

M.&P. 

M.&R. 

M.&Rob, 

M.&S. 

Mun.Corp,Oas. 

Munf. 

Murph. 

Murr. 

M.&W. 

MyL&O. 

Myl.&K. 

Myr.Prob, 


Nat.Bankr.Reg. 

Nat.Corp.Rep. 

Nat.L.Eep. 

N.B. 

N.BenL 

N3J3q. 

N.O. 

N.Ohipm: 

N.O.Conf. 

N.O.T.Rep. 

N.D. 

N.B. 

N.B.(2d) 

Neb. 

Neb.(Unoff.) 

Nels. 

NelsAbr. 


MoorT& Scott (Eng.) 

Moore & Walker (Tex.) 

Morrison’s Mining Reports 
Morris (Iowa) 

Morrell’s Bankruptcy Cases (Eng.) 
Morris’ State Cases (Miss.) 

Mosely (Eng.) 

Moore & Payne (Eng.) 

Manning & Ryland (Bng.) 

Moody & Robinson (Eng.) 

Maule & Selwyn (Eng.) 

Municipal Corporation Cases 
Munford (VaO 
Murphey (N.C.) 

Murray (S^ , ^ \ 

Meeson & Welsby (Eng.) 

Mylne & Craig (Bng.) 

Mylne & Keen (Eng.) 

Myrick’s Probate (Cal.) 

N 

National Bankruptcy Register (U.S.) 
National Corporation Reporter 
National Law Reporter 
New Brunswick 
New Benloe (Eng.) ^ 

New Brunswick Equity 
North Carolina 
N. Chipman (Vt.) 

North Carolina Conference 

North Carolina Term Reports 

North Dakota 

North Eastern Reporter 

North Eastern Reporter Second Senes 

Nebraska 

Nebraska Unofiicial 

Neison’s^^briWiaent of the Common 
Law 
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Nev. 

Nevada 

Newb.Adm. 

Newberry’s Admiralty (U.S.) 

Newfoundl. 

Newfoundland 

Newf.Scl.Cas. 

Newfoundland Select Cases 

New Rep. 

New Reports in all Courts (Eng.) 

New Sess.Cas. 

New Session Cases (Eng.) 

New Zeal.L. 

New Zealand Law 

N.H. 

New Hampshire 

N.J.Eq. 

New Jersey Equity 

N.J.Law 

New Jersey Law 

N.J.L.J. 

New Jersey Law Journal 

N.J.Misc. 

New Jersey Miscellaneous 

N.M. 

New Mexico 

N.&M. 

Nevile & Manning (Eng.) 

N.&Macn. 

Neville & Macnamara (Eng.) 

Nolan 

Nolan (Eng.) 

North. 

Northington (Eng.) 

North.Co. 

Northampton County Reporter (Pa.) 
Northumberland County Legal News 

(Pa.) 

Northum. 

Northumb.Co.Leg. 

Norlluimberland County Legal News 

N. 

(Pa.) 

Notes of Cas. 

Notes of Cases (Eng.) 

Nott & McCord (S.C.) 

Nott & McC. 

Noy 

Noy (Eng.) 

N.&P. 

Nevile & Perry (Eng.) 

N.S. 

Nova Scotia 

N.S.Dec. 

Nova Scotia Decisions 

N.S.Wales 

New South Wales 

N.S.Wales L. 

New South Wales Law 

N.S.Wales L.R.Eq.New South Wales Law Reports Eq¬ 
uity 

N.W, 

North Western Reporter 

N.Y. 

New York 

N.Y.Ann.Cas. 

New York Annotated Cases 


N.Y.City Ct. New York City Court 

N.Y.City Ct.SuppUNew York City Court Supplement 
N.Y.Civ.Proc. New York Civil Procedure 

N.Y.Civ.Pr.Rep. New York Civil Procedure Reports 

N.Y.Code Reports, ^ ^ ^ . xt c • 

N.S. New York Code Reports, Now Senes 

N.Y.Cr. New York Criminal 

N.Y.TiCff.Obs. New York Lejfal Observer 

N.Y.Tj.Rec. New York Law Record 

N.Y.Month.L.Bal. New York Monthly Uaw Bulletin 
N.Y.S. New York Supplement 

N.Y.St. New York State Reporter 

N.Y.Snper. New York Superior (Jourt 

N.Y.Wkly.Diff. New York Weekly Digest 


0 


O.Ben. 

Old Benloe (Eng.) 

O.Bridgm. 

Orlando Bridgman (Eng.) 

Off.Gaz. 

Official Gazette 

Ohio 

Ohio 

Ohio App. 

Ohio Court of Appeals 

Ohio Cir.Ct 

Ohio Circuit Court 

Ohio Cir.CtN.S. 

Ohio Circuit Court New Series 

Ohio Cir.Dec. 
Ohio Dec. 

Ohio Circuit Decisions 

(Reprint) 

Ohio Decisions (Reprint) 

Ohio P.Dec. 

Ohio Federal Decisions 

Ohio L.J. 

Ohio Law Journal 

Ohio N.P. 

Ohio Nisi Prius 

Ohio N.P.N.S. 

Ohio Nisi Prius New Series 

Ohio 0. 

Ohio Opinions 

Ohio Prob. 

Ohio Probate 

Ohio S.&C.P. 

Ohio Superior & Common Pleas E 
sions 

Ohio St. 

Ohio State 

OkL 

Oklahoma 

Okl.Or. 

Oklahoma Criminal 

Olcott 

Olcott (U.S.) 

Oliv.B.&L. 

Oliver, Beavan & Lefroy (Eng.) 

0’M.&H. 

O’Malley & Hardens tie (Ir.) 

Ont. 

Ontario 

OntA. 

Ontario Appeals 

Oiit.El.Cas. 

Ontario Election Oases 

Ont.L. 

Ontario Law 

Ont.IxJ. 

Ontario Law Journal 

Ont.L.J.N.S. 

Ontario Law Journal New Series 

Ont.Pr. 

Ontario Practice 


Ont.W.N. 

Ont.W.R. 

Op.Atty.-Gen. 

Op.Sol.Dept. 

Labor 

Or. 

Orleans App. 

Overt 

Owen 


P. 

P.(2d) 

risoi]P. 

Pa. 

1‘a.Cas. 

Pa.Co. 

PaX3.Pl. 

l^a.Dist 

l»a.l)is<.&Co. 

Paige 

l*ainc 

Pa.L.J. 

J*a.Ij.Rec. 

Pa.L.J.R. 


Palm. 

Park. 

Park.Cr. 

I*;nk.l0xch. 

Park.! ns. 

l»ars.Kq.(3as. 

Pa.Supor. 

Pat<»n App.Cas. 
Patrick Kl.Cas. 
Patt.&II. 

P.D. 

P.&D. 
l»eakc N.P. 
Pearce 0.0. 
Pearson 
Peck 

Pcck.El.Cas. 

Pennew. 

Peiiiiyp. 

Peiir.&W. 

Perry & Kn. 

Pet 

PetAdm, 

PetC.C. 

PhU. 

Phil. 

Phila. 

Philippine 

Phillim. 

Pick. 

Pig.&R. 

Pig.Rec. 

Finn. 

Pittsb. 

Pittsb.Leg.J. 

Pittsb.Leg.J.N.S. 

P.&K. 

piowi 

Pollexf. 

l*oph. 

Port 

Posey 

Puerto Rico 
Puerto Rico Fed. 
Pow.Surr. 
P.R.&D.El.Caa. 

Prec.Ch. 

Pr.Edw.IsL 

Price 

Price Pr.Cas. 

Prid.&C. 

Prob.[1917] 


Ontario Weekly Notes 
Ontario Weekly Reporter 
Opinions of Attorneys-Ceneral (U.S.) 
Opinions of the Solicitor for the De¬ 
partment of Labor <lealing with 
Workmen’s Compensation 
Oregon 

Orleans Appeals (La.) 

Overton (Tenu.) 

Owen (Eng.) 


P 

Pacific Reporter 
Pacific Reporter Second Series 
Law Reports l*robute (Eng.) 

Pennsylvania State 

Pciin.sylvania Supreme Court Cases 
(Sadler) 

Pennsylvania County Court 
Common Pleas (Pa.) 

Pennsylvania District 
Pennsylvania District and County 
Paige’s Chancery (N.Y.) 

Paine (U.S.) 

Pennsylvania Law .Tonrnal 
Pennsylvania Law iiei-ord 
Clark’s Peuiisyivania Law Journal 
Reports 
Palmer (Eng.) 

Parker (Eng.) 

Parker’s Criminal (N.Y.) 

Parker’s E.vclieiiucr (Eng.) 

Parker’s In.surance (Eng.) 

Parsons’ I'hiuity Cases (I*a.) 
Pennsylvania Superior Court 
Paton’s Appeal Cases (Sc.) 

Patrick’s Election (’ascs (Can.) 

I’atton & Heath (Va.) 

Law Reports Probate Division (Eng.) 
Perry & Davison (Eng.) 

Peake’s Nisi Prius (Eng.) 

Pearce’s Reports in Dearsly’s (Eng.) 
Pearson (Pa.) 

Peck (Teiin.) 

Peckwell's Election Cases (Eng.) 
Pcnncwill (Del.) 

Pennypacker (Pa.) 

Penrose & Watts (Pa.) 

Perry & Knapp Election Cases (Eng.) 
Peters (U.S.) 

Peters’ Admiralty (U.S.) 

Peters’ Circuit Court (U.S.) 

Phillips (Eng.) 

Phillip (N.C.) 

Philadelphia (Pa.) 

Philippi uo 

Phillimore Ecclesiastical (Eng.) 
Pickering (Mass.) 

Pigott & Rod well (Eng.) 

Pigott’s Recoveries (Eng.) 

Piimey (Wis.) 

Pittsburgh (Pa.) 

Pittsburgh Ij<*gal Journal (Pa.) 
Pittsburgh Legal Journal New Scries 
(Pa.) 

Perry & Knapp (Eng.) 

Plowden (Eng.) 

Pollexfcn (Eng.) 

Popham (Eng.) 

Porter (Ala.) 

Posey’s Un reported Cases (Tex.) 
Puerto Rico 
Puerto Rico Federal 
Powers’ Surrogate (N.Y.) 
power, Rodwell & D<‘w’s Election 
Cases (Eng.) 

Precedents in Chancery (Eng.) 

Prince Edward Island 
Price (Eng.) 

Price’s Practice Cases (Eng.) 
Prideaux & Cole (Eng.) 

Law Reports, Probate Division (Eng.) 
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XV 


Prob.Ecp. 

Pr.Rep. 

LVvVma. 

LMJ.Ii. 

Pyke 


Q.B. 

Llsyi]Q.B. 

Q.D.D. 

Quccnsl.J.P, 

iiu<‘onsl.L. 

Que.L. 

<iiio.Pr. 

<iue.Q.B. 

QiK'.Rcv.Jud. 

Que.Super. 

Quincy 


Rand. 

Kap. J ud.Q.C.S. 

Rawle 

K.C.L. 

R.ttClan.Cas. 

Jt.^L'Can.Tr.Cas. 

Ilcdf. 

Redt'.&B. 

Rcdf.Tl.Caa. 

Rcdf.Surr. 

Ileovc Eng.L. 

Reports 

Reprint 

Rep.t.Finch 

Rep.t.Hard. 

Rep.t.HoIt 

Res.&Eq.Judgm. 

Rev.Crit. 

Rev.de Jur. 
Kev.de Legis. 
Rev.Leg. 
Kev.Leg.N.S. 
Rev.Rep. 

R.I. 

Rice 

Rich. 

Rich.C.P. 

Ridg. 

Ridg.Ap. 

Ridg.L.&S. 

Ridg.P.C. 

Ridg.t.Hardw, 

Riley 

R.&M. 

R.M.Charlt. 

Rob. 

Rob. 

Robb Pat.Cas. 

Robert.App.Cas. 

Rob.Eccl. 

Bobin.App.Cas. 

Rob.Wm.Adm. 

Rolle 

RoUe Abr. 

Rolls Ct.Rep. 
Rom.Cas. 

Root 


Probate Reports (Eng.) 
Practice Reports (Eng.) 
Peere-Williams (Eng.i 
Public Utilities Reports 
Pyke (Can.) 


Q 

Queen's Bench (Adolphus & Ellis New 
Series) (Eng.) 

Law Reports [1S91] Queen’s Bench 

. . 

Law Reports Queen’s Bench Division 

Queensland Justice of the Peace 
Queensland Law 
Queensland Law Journal 
Quebec Law 
Quebec Practice 

Quebec Official Reports Queen s 
Bench 

Quebec Revised Judicial 
Quebec Official Reports Superior 
Court 

Quincy (Mass.) 


R 

Randolph (Ya.) 

Rapport’s Judiciaries de Quebec Cour 
Superieure 
Rawle (Pa.) 

Ruling Case Law 
Railway & Canal Cases (Eng.) 
Railway & Canal Traffic Cases (Eng.) 
Red field’s Surrogate (N.Y.) 

Redfiold & Bigelow’s Leading Cases 
(Eng.) 

Red field’s Railway Cases (Eng.) 
Redfield’s Surrogate (N.Y.) 

Reeve’s English Law 
Reports (Eng.) 

English Reprint 
Cases temp. Finch (Eng.) 

Leo’s Reports tempore Hardwicke 
(Eng.) 

Reports tempore Holt (English Gases 
ol Settlement) 

Reserved & Equity Judgments (N.S. 
Wales) 

Revue Critique (Can.) 

Revue de Jurisprudence (Can.) 

Revue de Legislation (Can.) 

Revue Legale (Can.) 

Revue Legale New Series (Can.) 
Revised Reports (Eng.) 

Rhode Island 
Rice (S.C.) 

Richardson (S.C.) 

Richardson’s Practice Common Pleas 
(Eng.) 

Ridgeway’s Reports tempore Hard- 
wicke (Eng.) 

Ridgeway's Appeal (Ir.) 

Ridgeway, Lapp & Schoale (Ir.) 
Ridgeway’s Parliament Cases (Ir.) 
Ridgeway temp. Hardwicke (Eng.) 
Riley (S.C.) 

Ryan & Moody (Eng.) 

R. M. Charlton (Ga.) 

Robinson (La.) 

Robinson (Va.) 

Robb’s Patent Cases (U.S.) 
Robertson’s Appeal Gases (Sc.) 
Robertson’s Ecclesiastical (Eng.) 
Robinson’s Appeal Cases (Sc.) 

William Robinson’s Admiralty (Eng.) 
Rolle (Eng.) 

RoUe’s Abridgment (Eng.) 

Rolls’ Court Reports 
Romilly’s Notes of Gases (Eng.) 

Root (Conn.) 


Rose 

Ross Lead.Cas. 
R.&R. 

Russ. 

Russ.&G.Eq.Cas. 

Russ.Eq.Gas. 

Russ.&Geld. 

Russ.&M. 

Ry.&M. 


Salk. 

Sandf. 

Sandf.Oh. 

Sask.L. 

Saund. 

Saiind.&C. 

Sau.&Sc. 

S.Austr.L. 

Sav. 


Sawy. 

Saxt. 



[1907] S.C. 

Seam. 

S.C.Eq. 

Sch.&Lef. 

[1907]S.C.(J.) 

Se.Jur. 

S.C.L. 

Sc.L.Rep. 

Scot L.T. 

Scott 

Scott N.R. 

Scr.L.T. 

Sc.Sess.Cas. 

S.Ct. 

S.D. 

S.E. 

Scarle & Sm. 
Sel.Cas.Ch. 

Seld. 

Selden 

Sclw. 

Serg.&R. 

Sess.Cas. 

Shan. 

Sbaw 

Shaw&D. 

Shaw Dec. 

Shaw, Dunl.&B. 
Shaw&M. 

Sheld. 

Shep.Abr. 

Shcph.Sel.Cas. 

Show. 

Show.P.O. 

Sid. 

Silv.A. 

Silv.Sup. 

Sim. 

Sim.N.S. 

Sim.&St. 

Skin. 

Smale&G. 

Smith 

Smith 

Smith&B. 

Smith K.B. 

Smith Lead.Cas. 

Smith Reg. 

Sm.&M. 

Sm.&M.Ch. 

Smythe 

Sneed 

So. 

S 0 I.J. 

Sp. 

Spinks 

Spinks 


Rose (Eng.) 

Ross’ Leading Cases (Eng.) 

Russell & Ryan Crown Cases (Eng.) 
Russell (Eng.) 

Russell’s & Chesley’s Equity Cases 
(N.S.) 

Russell’s Equity Cases (N.S.) 

Russell & Geldert. Nova Scotia 
Russell & Mylne (Eng.) 

Ryan & Moody (Eng.) 

S 

Salkeld (Eng.) , 

Sandford's Superior Court (N.Y.) 
Sandford’s Chancery (N.Y.) 
Saskatchewan Law 
Saunders (Eng.) 

Saunders & Cole (Eng.) 

Sausse & Scully (Ir.) 

South Australia Law 
Savile (Eng.) 

Sawyer (U.S.) 

Saxton (N.J.) 

Sayer (Eng.) 

South Carolina 

Court of Session Cases (Sc.) 

Scammon (Ill.) 

South Carolina Equity 
Schoales & Lefroy (Ir.) 

Court of Justiciary Cases (Sc.) 
Scottish Jurist 
South Carolina Law 
Scottish Law Reporter 
Scot Law Times 
Scott (Eng.) 

Scott’s New Reports (Eng.) 

Scranton Law Times (Pn.) 

Scotch Court of Session Cases 
Supreme Court Reporter (U.S.) 

South Dakota 

South Eastern Reporter 

Searle & Smith (Eng.) 

Select Cases in Chancery (Eng.) 
Selden's Notes (N.Y.) 

Selden (N.Y.) 

Sclvvyn’s Nisi Prius (Eng.) 

Sergeant & Rawle (Pa.) 

Court of Session Cases (Eng.) 
Shannon (Tenn.) 

Shaw (Sc.) 

Shaw & Dunlop (Sc.) 

Shaw's Digest of Decisions (Sc.) 
Shaw, Diuilop & Bell (Sc.) 

Shaw & MacLcan (Sc.) 

Sheldon (N.Y.) 

Sheppard’s Abridgment 
Shepherd’s Select Cases (Ala.) 
Shower (Eng.) 

Shower’s Parliament Cases (Eng.) 
Siderfin (Eng.) 

Silvernail's Appeals (N.Y.) 
Silvernail’s Supreme (N.Y.) 

Simons (Eng.) 

Simons New Series (Eng.) 

Simons & Stuart (Eng.) 

Skinner (Eng.) 

Smale & Giffard (Eng.) 

Smith (Ind.) 

Smith (N.H.) 

Smith & Batty (Ir.) 

Smith’s King’s Bench (Eng.) 

Smith’s Leading Cases (Eng.) 

Smith’s Registration (Bug.) 

Smedes & Alarsliall (Miss.) 

Smedes & Marshall Chancery (Miss.) 
Smythe (Ir.) 

Sneed (Tenn.) 

Southern Reporter 
Solicitor's Journal (Eng.) 

Speers (S.C.) 

Spinks Admiralty (Eng.) 

Spinks’ Ecclesiastical and Admiralty 
(Eng.) 
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Spinks, P.O. 

Spottisw, 

Spottisw.Eq, 

Sprague 

Stair 

Si ark. 

Stat. at Lt. 

Stew. 

Stew. 

Stew.&P. 

Stockt.Vice-Adm. 

Story 

Str. 

Strob. 

Stuart Vice-Adm. 
Sru.M.&P. 

Style 

Sumn. 

Susq.Leg.Chron. 

S.W. 

S.W.(2d) 

Swab. 

Swab.&Tr. 

Swan 

Swanst# 


Taml* 

Taney 

Tapp. 

Taunt. 

Taylor 

T.B.Mon. 

Tenn. 

Tenn.App. 

Tonn.Oas, 

Tonn.Ch. 

Tciin.Ch.A. 

'reim.Civ.A. 

Terr.L. 

Tex. 

Tex.App, 

Tcx.A.Civ.Cas. 

Tcx.Oiv.App. 

Tex.Or. 

Tex.Suppl. 

Tcx.Uiirep.Cas. 

Thach.Or. 

Thomps.&O. 

Thomps.Oas. 

Tinw. 

T.Jones 

T.L.R. 

T.M.a. 

Toth. 

T.E. 

Transcr.A, 

T.Raym. 

Tread.Const. 

Treas.Dec. 

Tr.&H.Pr. 

Trint.T. 

Truem.Eq.Cas, 

Tuck.Sel.Cas, 

Tuck.Surr. 

T.U.P.Charlt. 

Turn.&R. 

Tyler 

Tyrw. 

Tyrw.&G« 


U.O. 

XJ.C.Ch. 

XJ.O.Ohaixi. 

U.C.C.P. 

U.C.E.&A. 

.U.C.K.B. 


Spinks’ Prize Cases (Eng.) 
Spottiswoode (Sc.) 

Spottisw'oodc’s Equity (Sc.) 
Sprague (U.S.) 

Stair (Sc.) 

Starkie Nisi Prius (Eng.) 

TTiiitcd Slates Statutes at Large 
Stewart (Ala.) 

Stewart’s Reports (N.S.) 

Stewart & Porter (Ala.) 

Stockton’s Vice-Admiralty (N.B.) 
Story (tF.S.) 

Strange (Eng.) 

Strobliart (S.C.) 

Stuart’s Vice-Admiralty (L.C.) 
Stuart, Milne & Peddic (Sc.) 
Style (Eng.) 

Sumner (tF.S.) 

Susquehanna Legal Chronicle (Pa.) 
South Western Reporter 
South Western Reporter Second 
Series 

Swaboy’s Admiralty (Eng.) 
Swaboy & Tristram (Eng.) 

Swan (Tenn.) 

Swanston (Eng.). 


Tamlyn (Eng.) 

Taney (U.S.) 

Tappan (Oh.) 

Taunton (Eng.) 

Taylor (N.G.) 

T. B. Monroe (Ky.) 

Tennessee 
Tennessee Appeals 
Unreported Tennessee Cases 
Tennessee Chancery 
Tennessee Olianccry Appeals 
Tennessee Civil Appeals 
Territories I^iw; (Northwest Ter¬ 
ritories) 

Texas 

Texas Court of Appeals 

White & Wilson’s Civil Cases (Tex.) 

Texas CKnl Appeals 

Texas Criminal 

Texas Supplement , 

Posey’s Unreported Cases (Tex.) 
Thacher’s Criminal Cases (Mass.) 
Thompson & Cook (N.Y.) 

’’J'Tiompson’s Cases (Tenn.) 

Tinwald (Sc.) 

Thomas Jones (Eng.) 

Times Law Reports (Eng.) 

Trade Maik Ptcports 
Temple & Mew (Eng.) 

Tothill (Eng.) 

Term Reports (Durnford & East) 
(Eng.) 

Transcript Appeals (N.Y.) 

Thomas Raymond (Eng.) 

Treadway Constitutional (S.C.) 
Treasury Decisions (U.S.) 

Troubat & Haly’s Practice (Pa.) 
Trinity Term (Eng.) x 

Trueman’s EquRy Cases (N.B.) 
Tucker’s Select Cases (Newfoundland) 
Tucker’s Surrogate (N.Y.) 

T. U. P. Charlton (Ga.) 

Turner & Russell (Eng.) 

Tyler (Vt.) 

Tyrwhitt (Eng.) ^ 

Tyrwhitt & Granger (Eng.) 


Upper Canada 

Upper Canada Chancery 

Upper Canada Chamber 

TJpper Canada Common Pleas 

Upper Canada Error and Appeal 

Upper Canada King’s Bench Reports 


U.C.Q.B. 

Upper Canada Queen’s Bench 

U.C.Q.B.O.S. 

Uj)pcr (Canada Queen’s Bench Old 

U.S. 

Series 

United States 

Aviation Reports (U.S.) 

U.S.Aviation Rep. 

U.S.C.A. 

ITnitcd States Code Annotated 

Utah 

Utah 

Va. 

y 

Virginia 

Va.Cas. 

Virginia Ca.ses 

Va.Ch.Dcc. 

Chancery Decisions (Va.) 

Va.Dec. 

Virginia Decisions 

Van Ness Prize 
Cas. 

Vail Ncs.s I’rizn Cases (U.S.) 

Vaugh. 

Vaughan (Eng.) 

Vanx. 

Vaux’s l>ecisiens (Pa.) 

Vent. 

Ventris (Eng.) 

Vern. 

V(‘rnon’s (’ases (Eng.) 

Vcrn.Ch. 

Vernon’s Chanc(‘ry (Eng.) 

Vcrn.&S. 

Vernon & Scrivcn (Ir.) 

Ves. 

Vesey Senior (Eiig.) 

Vcs.& B. 

Vesey it Pjcanu's (I'hig.) 

Ves.Jr. 

Vesey Junior (Eng.) 

Ves.Jr.SuppL 
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I. IN GENERAL 


§ 1. Definitions, Descriptions, and Distinc¬ 
tions 

The definitions, descriptions, and distinctions, of 
terms contained infra § 2 are limited to the mean¬ 
ings which they have when they are used to de¬ 
scribe mental states or conditions and the persons 
possessing them, or as they affect, or relate to, 
them. 

Since there are numerous legal proceedings in 
which mental capacity or the want of it may be 
shown, and various particular connections in which 
terms relating to mental states or conditions are spe¬ 
cifically applied or discussed, the meanings of the 
terms collected infra § 2 are limited to the etymo¬ 
logical and lexical significations thereof, and to the 
general construction which the courts have given 
thereto in so far as they relate to mental states or 
conditions. Specific applications of such terms are 
discussed elsewhere, as, for instance, the quantum of 
mental competency or incompetency that is required 


in lunacy or guardianship proceedings, infra § 11, 
or in proceedings for commitment, infra § 64; or 
to constitute capacity to acquire domicile, in Domi¬ 
cile § 12 e; to contract, infra § 112 and in Con¬ 
tracts §§ 133, 438, 439; to convey, in Deeds §§ 54, 
67-69; to make a will, in the C.J.S. title Wills § 15, 
also 68 C.J. p 424 note 10-p 432 note 81, §§ 17-24, 
also 68 C.J. p 432 note 83-p 439 note 54, §§ 27-30, 
also 68 C.J. p 440 note 68-p 444 nerte 17; or to 
marry, in the C.J.S. title Marriage § 12, also 38 
C.J. p 1285 note 30-p 1288 note 72; and as affect¬ 
ing the capacity to commit crime and the responsi¬ 
bility therefor generally in Criminal Law §§ 56-64, 
and specifically in Homicide §§ 3-6, and other titles 
throughout this work dealing with particular crimes. 

§ 2. -Particular Words and Phrases 

a. Insane 

b. Insanity 

c. Mania 

d. Other terms defined 



INSANE PERSONS 


44 C.J.S. 


§2 

a. Insane 

(1) In general 

(2) Insane delusion 

(3) Insane impulse 

(4) Insane person 

Cl) In General 

Generally and literally the word ^'Insane*’ means not 
sane, mad, unsound in mind or intellect, and implies or 
embraces every degree of mental unsoundness. 

According to its etymology, “insane” means “non- 
sane,” or “unsound literally “not sane,” referring 
to a mental condition produced by age, disease, 
grief, or affliction.^ Lexically it signifies delirious; 
deranged in mind: distracted exhibiting unsound¬ 
ness of mind;-^ mad;^ unsound in mind or intel¬ 
lect.® The word “insane” ordinarily implies every 
degree of unsoundness of the mind^ or of mental 
derangement, from temporary nervous excitement to 
acute insanity,® and therefore includes the extreme 
case of an entire want of understanding,® although 
it has been held that a total deprivation of reason 
is not required in order to constitute insanity.^® 


Under particular circumstances, “insane” has been 
held equivalent to, or synonymous with, “irration- 
ai,”ii ''non compos,”^2 and “non compos mentis ;”13 
it has been contrasted with, or distinguished from, 
“crazy,”i4 “incompetent,”^® “irrational,”^® “sane,”l7 
“sound mind,”^® and “weak minded ;”i® and it has 
been said that the legal definition of “insane” is not 
necessarily identical wiCh the meaning ascribed to 
it by the medical profession, and especially the alien¬ 
ist.-® 

(2) Insane Delusion 

The term “Insane delusion" may be defined primarily 
as a delusion or false belief induced by Insanity, and more 
specifically as a belief or notion without basis in reason 
or fact, or one which Is arrived at without support In 
evidence, which exists only In the Imagination, and which 
cannot be removed by argument or evidence. 

“Insane delusion” is a term of ambiguous im¬ 
port ,21 and, although variously defined,22 it is dif¬ 
ficult to formulate any general definition of it that 
is satis factory.23 The term may be defined entire¬ 
ly apart from the victim’s acts which are the result 
of such delusion.2< 


1. Cal.—Jacks v. Estee, 73 P. 247, 
249. 139 Cal, 507. 

Ill.—Xicewander v. Xicewander, 37 
X.E. 69S, 151 Ill. 156. 165. 

2. Ok!.—Oklahoma Natural Gas 
Corporation v. Lay, 51 P.2d 580, 
5S2, 175 Okl. 75. 

3. Okl.—In re Shipman's Estate, S5 
P.2d 317. 320, 1S4 Okl. 56, quoting 
Corpus Juris— In re Nitey’s Estate, 
53 P.2d 215, 219, 175 Okl. 3S9, quot¬ 
ing Corpus Juris. 

32 C.J. p 613 notes 54—56. 

“Delirium" defined see infra subdivi¬ 
sion d of this section. 

^ Ill.—^Nicewander v. Nicewander, 
37 N.E. 69S, 154 Ill. 156, 165. 

Neb.—^In re Grammer. 178 N.W. 624, 
626, 104 Neb. 744—Hawe v. State, 
10 N.W. 452, 453, 11 Neb. 537, 38 
Am.R. 375. 

5. Mich.—Cross well v. People, 13 
Mich. 427, 435. S7 Am.D. 774. 

32 C.J. p 613 note 58. 

Bm Mich.—Cross well v. People, su¬ 
pra. 

Okl.—In re Shipman's Estate. 86 P. 
2d 317, 3*20, 184 Okl. 56, quoting 
Corpus Juris —In re Nitey's Es¬ 
tate, 53 P.2d 215, 219, 175 Okl. 389, 
quoting Corpus Juris. 

S h n l lar ly expressed 
In common speech, insane has been 

held to mean mentally unsound.— 

Ex parte McKenzie, 28 S.W.2d 133 

134. 116 Tex.Cr. 144. 

7. Cal.—Jacks v. Estee, 73 P 247 
249, 139 Cal. 507. 

lU.—Seitsinger v. M. W. of A., 68 
N.B. 478, 204 Ill. 68, 65. 

—^Application of Jordan, 10 N. 


T.S.2d 911, 912, 170 Misc. 734. 

Okl.—Oklahoma Natural Gas Corpo¬ 
ration V. Lay, 51 P.2d 580, ’582, 
175 Okl. 75, quoting Corpus Juris. 

8. Kan.—In re Wright, 89 *P. 678, 
679, 74 Kan. 408. 

Okl.—Oklahoma Natural Gas Corpo¬ 
ration V. Lay, 51 P.'2d 580, 682, 175 
Okl. 75, quoting Corpus Juris. 

32 C.J. p 614 note 61. 

Statutory ludUBions * 

tJ.S.—Hilbert v. U. S., D.C.Ill., 43 
P.Supp. 838, 841. 

Pfl-—Commonwealth v. Schirmer, 32 
PaDist. & Co. 36, 41, 42. 

32 C.J. p 614 note 64. 

9. Cal.—^Jacks v. Estee, 7-3 P, 247, 
249, 139 Cal. 507. 

Okl.—Oklahoma Natural Gas Corpo¬ 
ration V. Lay, 51 P.2d 680, 582, 176 
OkL 75, quoting Corpus Juris. 

10. Wis.—Burnham v. Mitchell, 34 
Wis. 117, 135. 

32 C.J. p 613 note 60 [a], 

Xasauity may relate to one subject 

Mo.—Sampson v. Pierce, App. 33 S. 
W.2d 1039, 1047. 

S.C.—Cathcart v. Stewart, 142 S.B. 
498, 502, 144 S.C. 2'5’2. 

IL N.M.—Territory v. McNabb, 120 
P. 907, 912, 16 N.M. 625. 

S.D.—State v. Leehman, 49 N.W. 3, 
5. 2 S.D. 171. 

12. Cal.—Jacks v. Estee, T3 P. 247 
249, 139 Cal. 507. 

Wis.—Burnham v. Mitchell. 34 Wis 
117, 136. 

13. U.S.—Rugan v. Sabin, Neb., 53 
P. 415, 421, 3 C.C.A. 678, 
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N.J.—In re Vanauken, 10 N.J.Eq. 186. 
195. 

32 C.J. p 618 note 75 [a]. 

14. Philippine.—U. S. v. Vaquilar, 
27 Philippine 88, 91. 

15. Cal.—^Heilman Commercial 

Trust & Savings Bank v. Alden, 
275 P. 794, 799, 206 Cal. 692. 

le. Okl.—^Alexander v. State, 90 P. 
2d 949, 963, 66 Okl.Cr. 219, citing 
Corpus Juris- Lee v. State, 2-34 P. 
654, 655, 30 Okl.Cr, 14, citing Corw 
pus Juris. 

17. Ill.—People V. Brlslane, 12‘9 N. 
E. 185, 188, 296 Ill. 241. 

18. Ill.—People V. Brlslane, supra. 

19. Neb.—^Buchanan v. Wilson, 149 
N.W. 802, 806, 97 Neb. 369. 

Weakness of mind Insnffloient 
That one's mind has been weak¬ 
ened by old age, accident or disease 
is not sufficient to show that he Is 
insane.—Lewis v. Lewis, 20 S.B.2d 
107, 109, 199 S.C. 490. 

2a Md.—Grove v. Taylor, 121 A. 

923, 9-24. 143 Md. 184. 

32 C.J. p 593 notes 26-27. 

21. Ala.—Gunter v. State, 3 So. *600, 
83 Ala 96, 108. 

22. Mo.—Knapp v. St. Louis Trust 
Co., 98 S.W. 70, 78, 199 Mo. 640. 

Tex.—^Petroleum Casualty Co. v. 

Kincaid, Clv.App., 93 S,W.2d 499, 
501, quoting Oorpns Jnris. 

Utah.—^In re Hansen, 177 P. 982 987. 
•62 Utah 564. 

23. Ind.—Barr v. Sumner, 107 N.E. 
675. ’680, 183 Ind. 40-2. 

24. Neb.—^Kraus v. State, 137 N.W. 
895, 897, 108 Neb. 331. 
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INSANE PERSONS 


§ 2 


Primarily, or most generally, an insane delusion 
is a belief induced by insanity and insane delu¬ 
sions have been described as seated, fixed, and con¬ 
tinuing false beliefs ideas which spring spon¬ 
taneously from a diseased or perverted mind with¬ 
out reason or foundation in fact.27 

More specifically, the term has been defined as 
a false belief for which there is no reasonable foun¬ 
dation and which would be incredible under the giv¬ 
en circumstances to the same person if of sound 
mind, and concerning which the mind of the per¬ 
son so believing is not open to affirmative correc¬ 
tion through evidence or argument a belief in 
a state or condition of things in the existence of 
which no rational person would believe a be¬ 
lief which has no basis in reason and which cannot 
be dispelled by argument.^® 

An “insane delusion” may exist with relation to 
a great variety of subjects, or it may be confined 


to one or two.^^ It is created without reason or 
evidence,^ 2 is adhered to against reason or evi- 
dence,23 and is never the result of reasoning and 
reflection, is due to a diseased or perverted 
mind,35 as distinguished from errors of judgment or 
imagined conditions in a healthy mind which are 
brought about by processes of reasoning.36 An in¬ 
sane delusion is much more than a mistake of 
fact;37 therefore, a mistaken belief as to a matter 
of fact or illogical conclusion therefrom is not nec¬ 
essarily an insane delusion ;38 nor is any belief or 
prejudice, however mistaken, which has some basis 
for it hence it is also distinguishable from a be¬ 
lief which is founded on prejudice or aversion, no 
matter how unreasonable or unfounded the preju¬ 
dice or aversion may be.40 jt has further been said 
that such a delusion does not exist unless it is one 
whose fallacy can be certainly demonstrated, for 
unless such demonstration can be made, it cannot be 
said that no rational person would entertain the 


25. Mo.—Knapp v. St Louis Trust 
Co., 98 S.W. 70, 79, 199 Mo. 640. 

26. Mo.—Schoenhoff v. Haeringr, 88 
S.W.2d 1011, 1015, 327 Mo. 837. 

27. Ky.—Holladay v. Holladay, 172 
S.W.2d 36, 39, 294 Ky. 540. 

2a Ill.—Eubanks v. Eubanks, 195 
N.B. 521, 626, 360 Ill. 101—Walk¬ 
er V. Struthers, 112 N.E. 961, 966, 
273 Ill. 387. 

Md,—Doyle v. Rody, 25 A.'2d 467, 481, 
180 Md. 471, citing Coxpxis Jtixls. 
Otber deftultloiui 

Cal.—^In re Putnam's Estate, 34 P.2d 
148, 163, 1 Cal.2d 162. 

Pla.—^Hooper v. Stokes, 146 So. 856, 
•8-56, 107 Pla. 607. 

Ill.—Metropolitan Life Ins. Co. v. 
Davis, 15 N.E.2d 874, 876, 295 IlL 
App. 582. 

Mo.—Prank v. Qreenhall, 105 S.W.2d 
929, 940, 340 Mo. 1228—Hall v. 
Mercantile Trust Co., '59 S.W.2d 
6-64, 670, 332 Mo. 80*2. 

32 C.J. p 605 note 77 [a]. 

29. Ill.—Eubanks v. Eubanks, 196 N. 

B. 521, 526, 360 Ill. 101. 

Tex,—^Petroleum Casualty Co. v. 
Kincaid, Civ.App., 93 S.W.2d 499, 
501, quoting Ooxpns orarls. 

3a Iowa.—^Hult V. Home Life Ins. 
Co. of New York, 240 N.W. 218, 
221, '213 Iowa 890. 

32 C.J. p 606 note 78. 

31. Pa.—^McElroy’s Case, 6 Watts & 
S. 451, 456. 

&nle stated 

*'The law of insane delusions was 
expounded in England by Chief Jus¬ 
tice Cockbum, [in Banks v. Good- 
fellow, 5 L.R.Q.B. 549, 560, 565] in 
the following manner: 'The pathol¬ 
ogy of mental diseases and the ex¬ 
perience of insanity in its various 


forms teach us that while, on the 
one hand, all the faculties, moral 
and intellectual, may be involved in 
one common ruin, as in the case of 
the raving maniac, in other instanc¬ 
es one or more only of these facul¬ 
ties and functions may be disor¬ 
dered, while the rest are left unim¬ 
paired and undisturbed; that while 
the mind may be overpowered by 
delusions which utterly demoralize it 
and unfit it for the perception of 
the true nature of surrounding 
things, or for the discharge of the 
common obligations of life, there 
often are, on the other hand, delu¬ 
sions, which, though the offspring of 
mental disease and so far constitut¬ 
ing insanity, yet leave the individ¬ 
ual in all other respects rational, 
and capable of transacting the ordi¬ 
nary affairs and fulfilling the duties 
and obligations incidental to the va¬ 
rious relations of life. No doubt 
when delusions exist which have no 
foundation in reality, and spring 
only from a diseased and morbid 
condition of the mind, to that extent 
the mind must necessarily be taken 
to be unsound.' ”—^Doyle v. Rody, 26 
A.2d 457, 461, 180 Md. 471, citing 
Oorpus Otiris. 

312. Ark.—Schweitzer v. Bean, 242 S. 
W. 63, -66. 

Ky.—Coffey v. Miller, 169 S.W. 862, 
160 Ky. 415, Ann.Cas.l916C 30. 

Or.—^Potter v. Jones, 25 P. 769, 20 
Or. 239, 247, 1'3 L.R,A. 161. 

32 C.J. p 606 notes 80, 81. 

AbsezLoe of evidence or reason essen¬ 
tial 

Iowa.—^Hult V. Home Life Ins. Co. 
of New York, 240 N.W. 218, 221, 
213 Iowa 890. 

Ky.—^Holladay v. Holladay, 172 S.W. 
2d 36, 39, 294 Ky, 640—^Raison v. 
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Raison, 146 S.W. 400, 148 Ky. 116, 
117. 

33. Cal.—In re Russell, 210 P. 249, 
•2'54. 189 Cal. 759. 

Ill.—Parmer v. Davis, 124 N.E. 640, 
642, 289 Ill. 392—Carnahan v. 

Hamilton, 107 N.E. 210, 216, 265 
Ill. 608, Ann.Cas.l916C 21. 

Ind.—^Barr v. Sumner, 107 N.E. 676, 
680, 133 Ind. 402. 

32 C.J. p 606 notes 82, 83. 

Similarly expressed 
An insane delusion must be a be¬ 
lief that cannot be removed, at least 
permanently, by evidence.—Hult v. 
Home Life Ins. Co. of New York, 240 
N.W. 218, '221, 213 Iowa '890. 

34. Mo.—Conner v. Skaggs, 111* S. 
W. 1132, 1135, 213 Mo. 334. 

Neb.—Kraus v. State, 187 N.W. 896, 
897, 108 Neb. 331. 

32 C.J. p 606 note 89. 

35. Ky.—Coffey v. Miller, 169 S.W. 
862, 160 Ky. 415, 420, Ann.Cas. 
1916C 30. 

•32 C.J. p 606 notes 84, 85. 

3a Neb.—Kraus v. State, 187 N.W. 

896, 897, 108 Neb. 331. 

37. Iowa.—^Hult v. Home Life In¬ 
surance Co. of New York, 240 N 
W. 218, 221, 213 Iowa 890. 

32 C.J. p 606 note 90. 
sa Ark.—Schweitzer v. Bean, 442 
S.W. 63, 86. 

Conn.—^Kimberly's Application, 36 A. 
•847, 68 Conn. 428, 67 Am.S.R. 101, 
37 L.R.A. 261. 

32 C.J. f 607 note 91. 

39. Ill.—^Hutchinson v. Hutchinson, 
95 N.B. 143, 146, 260 HI. 170. 

32 C.J. p 607 note 92. 

40. Ark.—Schweitzer v. Bean, 242 
•S.W. 63, 66, 154 Ark. 228. 

Ky.—Coffey v. Miller, 169 S.W. *862, 
160 Ky. 415, Ann.Cas.l916C -SO. 
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belief.^i Consequently beliefs which are purely 
speculative,^- and mere opinions, antipathies, or 
prejudices'^^ with reference to other persons, or 
to sentiments or theories, or to abstract questions 
in law, or politics,^® or religion,however absurd 
they may be, are not ^‘insane delusions,’’ unless they 
amount to a perversion of reason.^^ Ordinarily in¬ 
sane delusion is insanity, whether general^® or par¬ 
tial.'*® 

“Insane delusions” have been specifically con¬ 
trasted with, or distinguished from, “delirium,”®® 
“error,”®! “hallucinations,”®- “irresistible im¬ 
pulse/’®® “mistake of fact,”®^ and “pessimistic be¬ 
liefs.”®® 

(3) Insane Impulse 

An '‘insane impulse” is sometimes defined in the same 
terms as "irresistible impulse,” and is said to occur when 
a person, through mental disease, has lost the power to 
choose between right and wrong and Is unable to avoid 
doing a particular act. 

An “insane impulse” is sometimes described in 
the same terms as “irresistible impulse,” and it has 
been said that a person acts under an insane im¬ 
pulse when, by reason of duress or mental disease, 
he has lost the power to choose between right and 


wrong, to avoid doing the act in question, his free 
agency being at the time destroyed.®® 

The phrase has particular application in the crim¬ 
inal law as discussed in Criminal Law § 61 and 
more specifically in Homicide § 4 d. 

(4) Insane Person 

While the degree of Incapacity which renders a per¬ 
son legally "insane” may be difficult to define, the phrase 
"insane person” generally means one who Is of unsound 
mind, or one who has lost his mind; and by statute it has 
been made a generic* term, including deranged or dis¬ 
tracted persons, idiots, lunatics, persons non compos 
mentis, and in short all who, on account of unsoundness 
of mind, are incapable of managing their affairs. 

It is difficult to define with accuracy the limits of 
the mental incapacity which under the law renders 
a person insane.®"^ Generally speaking an insane 
person is one who is of unsound mind;®® one who 
once had a sound mind but has lost it through in¬ 
jury or disease;®® a person who is not possessed of 
mind and reason equal to a full and clear under¬ 
standing of the nature and consequence of his act®® 
By statutes declaratory of the common law,®! the 
words “insane person” are expressly made a gen¬ 
eric term,®® including deranged persons,®® distract- 


41. Ill.—Owen V. Crumbaugh, 81 N. 
B. 1044, 228 Ill. S80, ^Oo, 119 Am. 
S.R. 442, 10 Ann.Cas. 606—32 C.J. 
p. 607 note 93, 94. 

42. Ark.—Taylor v. McClintock, 112 
S.W. 405, S7 Ark. 243, 278. 279. 

43. Cal.—In re Kendrick, 62 P. 605, 
607, 130 Cal. 360. 

Ky.—Purdy v. Evans, 160 S.W. 1071, 
1674, 156 Ky. 342. 

32 C.J. p 607 note 95. 

44. Ala,—Hall v. Hall, 33 Ala. 131. 
Me.—Barnes v. Barnes. 66 Me. 286. 
X.J.—Trumbull v. Gibbons, 22 X.J. 

•Law 117. 

45. U.S.—Guiteau*s Case, D.C.D.C., 
10 F. 161, 171. 

Xev.—State v. Lewis, 22 P. ’*241, 250, 
20 Xev. 333. 

—Chafin Will Case, 32 Wis. 557, 
567. 

46. Iowa.—^West v. Iowa Seventh 
Day Adventist Assoc., 189 N.W. 
465 , T67. 

X.J.—Middled!tch v. Williams, 17 A. 
826, 45 X.J.Eq. 726, 4 L.R.A. 738 
reversed on other grounds 21 A. 
290, 47 N.J.EQ. 585. 

32 C.J. p 607 note 1. 

47. U.S.—Guiteau's Case, B.C-D.-C., 
10 P, 161, 171. 

Ky.—Coffey v. Miller, 169 S.W. 852, 
854, 160 Ky. 415, Ann.Cas.l916C 30. 
32 C.J. p 60S notes 2, 3. 

43. Wis.—State v. Wllner, 40 Wis. 
304, 306. 


"Xnsane delusions” as evidence of 1 
iasanity 

Ala,—Willis V. Willis, 189 So. 873, 
874, citing Coiptui Juris. 

40. Ind.—Wray v. Wray, 32 Ind. 1'26. 
131. 

Wis.—State v. Wilner, 40 Wis. 304, 
306. 

50. Mo.—Schoenhoff v. Haering, 38 
S.W.2d 1011, 1015, 327 Mo. 837. 

51. Mo.—Knapp v. St. Louis Trust 
Co„ 98 S.W. 70, 78, 79, 199 Mo. 640. 

52. Mo.—Schoenhoff v. Haering, 38 
S.W.2d 1011, 1015, 827 Mo. 837— 
Bensberg v. Washington Universi¬ 
ty, 158 S.W. 330, 333, 251 Mo. 641. 

Tex.—Petroleum Casualty Co. v. 
Kincaid, Civ.App., 93 S.W.2d 499, 
501, quoting Corpus Juris. 

53. X.M.—State v. Moore, 76 P.2d 
19, 33, 42 X.M. 135. 

54. Iowa,—^Hult v. Home Life In¬ 
surance Co. of Xew York, 240 X.'W. 
218, 221, 213 Iowa 890. 

32 C.J. p 606 notes 90, 91. 

55. X.T,—Matter of McKean, 66 N. 
Y.S. 44, 46, 81 Misc. 70S, 706, 1 
Mills Surr. 662. 

56. Ky.—McCarty v. Common¬ 
wealth. 71 S.W. 666 , e-SS, 114 Ky. 
620, 24 Ky.L. 1427. 

“Irresistible impulse” defined see in¬ 
fra subdivision d of this section. 

57. Ark.—^Pulaski County v. Hill, 
134 S.W. 973, 976, 97 Ark. 450. 
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Similaorly eaq;»ress 6 d 
It would be difficult if not impos¬ 
sible to give a precisely accurate 
definition of “insane person.”—^Lewls 

V. Lewis, 20 S.EL2d 107, 109, 199 S.C. 
490. 

58. Ark.—^Pulaski County v. Hill, 
134 S.W. 973, 976, 97 Ark. 450. 
Okl.—Oklahoma Natural Gas Corpo¬ 
ration V. Lay, '51 P.2d 680, 582, 
176 Okl. 75. 

32 C.J. p 623 note 6 . 

Weakening of mind insufficient 

(1) That one's mind has been 
weakened by old age, accident, or 
disease is not sufficient to show that 
he is an "insane person.”—Lewis v. 
Lewis, '20 S.E.2d 107, 109, 199 S.C. 
490. 

( 2 ) No person can he judged in¬ 
sane merely because of weakness of 
intellect. There must be something 
more.—Smith’s Case, 22 PaCo. 487. 

69. Wash.—^In re Hendrickson, 128 
P.2d '322, 327, 12 Wash.2d 600. 

60. Ga.—Barlow v. Strangs, 48 S.B. 
344, 120 Ga 1015. lOl-?. 

01. Vt.—Bliss v. Connecticut & P. 
R. Co., 24 Vt. 424, 425. 

62. W.Va—Hiett v. Shull, 16 S.B. 

146, 147, 36 W.Va 563. 

63. Ark.—^Pulaski County v. Hill, 
134 S.W. 973. 976, 97 Ark. 460. 

W. Va—Hiett v. Shull, 16 S.E. 146, 

147, 36 W.Va 683. 
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INSANE 

ed persons,^’ idiots, lunatics, persons non com¬ 
pos mentis,®® persons not of sound mind®” or of 
unsound mind,®® and, in short, all who are incapa¬ 
ble of managing their own affairs by reason of any 
unsoundness of mind, due to whatever cause, even 
from intoxication,®® sometimes specifically includ¬ 
ing an intoxicated person.'^® 

The term has been compared with “sick per¬ 
son,** which has been held to include it;*^! and has 
been contrasted with, or distinguished from, “crim¬ 
inal sexual psychopathic person, **'^2 '‘feeble-minded 
person,**'^® “idiot,**^^ “mental defective,*’*^® “one 
frantic with anger,***^® and “profligate.**''^ 

“Indigent insane** or “indigent insane person** is 
a phrase which the statutes of some states have 
attempted to define by providing that “an insane 
person is indigent’* if he is possessed of property, 
not exempt from execution and valued at less than 
a stated amount, if he has no dependents, and at a 
somewhat higher amount if he has dependents.*^® 

“Insane criminal** has been specifically defined by 
statute to mean any person mentally ill who has 
been convicted on a criminal charge and the period 
of whose sentence has not expired, or one who has 
a criminal tendency.*^® 

“Persons of insane mind** is a phrase defined by 
statute as meaning those who do not enjoy the ex¬ 
ercise and use of reason after they have arrived at 
the age at which they ought, according to nature. 


PERSONS § 2 

to possess it, whether the defect results from na¬ 
ture or accident.®® 

b. Insanity 

(1) In general 

(2) Legal sense 

(3) Compared with other terms 

(4) Tests and symptoms of insanity 

(5) Kinds and degrees of insanity 

(1) In General 

''Insanity" is an ambiguous, broad, and generic term in¬ 
cluding every species of organic mental derangement, 
whatever the cause, degree, or extent, and, while it is 
difilcult to give a precise definition which will apply to 
every case, it generally signifies derangement or un¬ 
soundness of intellect or mind, the opposite of sanity, or 
the state of being unsound in mind. 

As stated in Corpus Juris, which statement has 
been quoted in more than one recent case, “insani¬ 
ty** is a broad, comprehensive, and generic term, of 
ambiguous import, for all unsound and deranged 
conditions of the mind. It includes every species 
of organic mental derangement, whatever may be 
its source or cause, whether the mental condition 
is congenital, or the result of arrested mental de¬ 
velopment, or of the act of Providence, or of the 
person*s own imprudence, or of religious excitement, 
or of physical disease, or of dissipation, or of old 
age, or of unknown causes, or whether it is person¬ 
al or hereditary.®! It has been said that “insanity** 
dififers so much in kind and degree, as indicated in- 


64. Me.—St. George v. Biddeford, 

76 Me. 593, 595. 

32 C.J. p 624 note 10. 

65. Ark.—Pulaski County v. Hill, 
134 S.W. 973, 976, 97 Ark. 450. 

Mo.—Matter of Crouse, 120 S.W. 666, 
670, 140 Mo.App. 545. 

Wash.—Reeves’ Application, 3'3 P. 

615, 6 Wash. 271, 274. 

32 C.J. p 624 notes 11, 12. 

€6. Vt.—In re Cowdry, 60 A. 141, 

77 Vt. 3'59, 3 Ann.Cas. 70. 

32 C.J. p 624 note 13. 

67. Or.—In re Sneddon, 149 P. 527, 
76 Or. 470. 

63. Mo.—Matter of Crouse, 120 S.W. 

666. 670, 140 Mo.A. 545. 

R.I.—^undall v. Haswell, 51 A. 426, 
428, 23 R.I. 508. 

69. Wash.—In re Wetmore, 33 P. 

615, 616, 6 Wash. 271. 

Similarly expressed 

Manifestly the term contemplates 
such a degree of mental Incapacity 
as to connote Inability to understand 
and deal with the common affairs of 
life.—Lewis v. Lewis, 20 S.E.2d 107, 
109, 199 S.C. 490. 

Statutory deflnltiosL 

Any person who, by reason of un¬ 
soundness of mind, is Incapable of 


managing and caring for his own es¬ 
tate, or is dangerous to himself or 
others, if permitted to go at large, 
or is in such condition of mind or 
body as to be a fit subject for care 
and treatment in a hospital or asy¬ 
lum for the insane.—^Hilbert v. U. 
S., D.C.I11., 43 F.Supp. 838, '841. 

70. Vt.—Bliss V. Connecticut & P. 
R. Co., 24 Vt. 434. 

71. Pa.—Union Tp. v. Lawrence 
County, 13 Pa.Dist. 646, 648, 28 Pa. 
Co. 663. 

72. Mich.—People v. Chapman, 4 N. 
W.2d 18, 23, 301 Mich. 584. 

73- Wash.—In re Hendrickson, 123 
P.2d 322, 327, 12 Wash.2d 600. 

74. “IXLsane person.” rather than 
“Idiot” 

Under a statute, providing that the 
term "idiot” is restricted to persons 
foolish from birth, supposed to be 
naturally without mind, a person 
who at nine years of age became af¬ 
fected with epilepsy, and gradually 
lost her mind, was held to be an "in¬ 
sane person" rather than an "idiot," 
although in common or popular 
speech, she might be termed an idiot. 
—Speadling v. Worth County, 26 N. 
W. 50, 68 Iowa 162. 
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75. N.Y.—People v. Randazzo, 37 N. 
Y.S.2d 815, 816, 179 MIsc. 127— 
People ex rel. Beldsteln v. Thayer, 
202 N.Y.S. 633, 634, 121 Misc. 745. 

W.Va.—PeUtlon of Wood, 15 S.E.2d 
393, 395, 123 W.Va. 421. 

76. Philippine.—U. S. v. Vaquilar, 27 
Philippine 88, 91. 

77. La.—Interdiction of Gasquet, 68 
So. 89, 91, 136 La. 957. 

78. Hawaii.—Territory v. Restarick, 
33 Hawaii 273, 276. 

79. Pa.—Commonwealth v. Schlrmer, 
32 Pa.Dlst. & Co. 36, 42. 

80. La.—State v. Tapie, 138 So. 665, 
668 , 173 La. 780. 

81. Mich.—Beattie v. Bower, 287 N. 
W. 900, 903, 290 Mich. 617, quot¬ 
ing Corpus Juris. 

Utah.—Moss V. Mutual Ben. Health 
& Accident Ass’n, 56 P.2d 1361, 
1353, 89 Utah 1, quoting Corpus Ju¬ 
ris. 

32 C.J. p 594 notes 28-44. 

Similarly expressed 

(1) The term "Insanity" is a very 
uncertain, ambiguous, and flexible 
one; and both legal and medical au¬ 
thorities recognize that there are 
different kinds and degrees of insan¬ 
ity. It may be total, complete, gen- 
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fra subdivision b (5) of this section, that no precise 
definition can be given applicable to the varying 
circumstances of every case;^^ and so “insanity” 
has been variously defined.^3 Etymologically, it sig¬ 
nifies unsound::ess generally.®-^ Lexically, it signi¬ 
fies unsoundness of mind; derangement of the in¬ 
tellect the lack of, or the opposite of, sanity; 
madness: the state of being unsound in mind.S6 
The term ordinarily implies every degree of un¬ 
soundness of the mind,®^ whether it is casual, tem¬ 
porary, or permanent,^® whether of a mild or vio¬ 
lent form:^® and it includes not only that derange¬ 
ment of the mind produced by disease of the brain 
such as is recognized by law as a defense to crime, 
as discussed in Criminal Law §§ S6-64, which is 
the sole product of it,^0 but it may also embrace 
conditions of subverted reason, such as may be 
produced by intoxication as stated infra notes 4-6. 
The word has been frequently used to designate all 
mental impairments and deficiencies formerly em¬ 
braced in the terms “idiocy,” “lunacy,” and “un¬ 
soundness of mind but it has been said that the 
definition of “insanity” does not include certain 
states of transitory mental disorder, such as trances, 
epilepsy, h 3 -steria, and delirium.®^ 

Insanity as a disease. Although in early times an 
insane condition was associated with “possession of 
the devil, ”93 insanity is not a crime but accord¬ 


ing to the great current of modern medical author¬ 
ities, and so generally recognized by law, insanity 
is a physical, and not a mental, disease of the 
brain,95 although, as stated in 32 Corpus Juris p 
595 note 67, there may, in fact, be insanity resulting 
from some violent cause which does not itself af¬ 
fect the structure of the brain. It has, however, 
also been called a disease of the mind, 9 3 or rather 
a diseased condition of the mind, or the effect of 
a diseased mind;97 and considered as a disease “in¬ 
sanity” has been held included by the terms “mental 
disease,” “mental disorder,” and “mental illness” see 
infra subdivision d of this section, and has been 
specifically defined, as a diseased or disordered con¬ 
dition or malformation of the physical organs 
through which the mind receives impressions or 
manifests its operations, by which the will and judg¬ 
ment are impaired and the conduct rendered irra¬ 
tional ;98 a disorder of the mental faculties, more 
or less permanent in character, but without loss of 
consciousness or will ;99 a manifestation in language 
or conduct of disease or defect in the brain and 
it has been said that an 3 rthing short of a normal 
and healthy mind free from any defective coordi¬ 
nation arising from disease or decay may, in a 
medical sense, constitute insanity.2 Insanity due to 
cerebral arteriosclerosis is a mental condition due 
to the hardening of the arteries of the brain, where- 


eral, or partial in character, and it 
may be either permanent or tempo¬ 
rary in duration.—U. S. v. Kiles, C.C. 
A.Mo.. 70 F.2d SSO, 883. 

(2) “Insanity” is a generic term, 
comprehending all kinds and condi¬ 
tions of mental unsoundness and de¬ 
rangement and in a given case insan¬ 
ity vel non is an issue about and 
on which laymen and experts differ. 
—Ex parte aicKenzle, 2S S.W.2d 133, 
184, 116 Tex.Cr. 144. 

(3) The word “insanity” ordinarily 
implies every degree of unsoundness 
cf mind.—Application of Jordan, 10 
X.Y.S.2d 911, 912, 170 Misc. 734. 

(4) As used in a particular stat¬ 
ute, the term “insanity” has been 
held to include every species of men¬ 
tal derangement.—Speedling v. Worth 
County, 26 X.W. 50, 68 Iowa 152. 

C2. X.Y,—Thompson v. Qulmby, 2 

Bradf.Surr. 449, 475. 

32 C.J. p 593 note 14. 

Diffioul't to defbie 

Insanity is a term that is diffi¬ 
cult to define and proof of Its ex¬ 
istence is largely a question of fact 
based on the partici’lar circumstanc¬ 
es of each case.—Ertel v. Ertel, 40 
r*:.E.2d 85, SS, 313 IlI.App. 326. 

Utah.—Moss v. Mutual Ben. 

Health & Ac 'dent Ass'n, 56 P.2d 

1351, 1352, S: U':.h 1. 


84. Me.—In re American Foreign 
Mission Commissioners, 66 A. 216, 
221, 102 Me. 72—Johnson v. Maine 
& N. B. Ins. Co„ 22 A. 107, 108, 83 
Me. 182. 

85. Me,—In re American Foreign 
Mission Commissioners, 66 A. 215, 
221, 102 Me. 72. 

Vt.—Doherty v. State, 50 A. 1113, 
1114, 73 Vt. 380, error dismissed 
23 S.Ct. 850, 189 U.S. 614, 47 L. 
Ed. 925. 

32 C.J. p 593 notes 16, 17. 

86. Pa.—Meyers v. Commonwealth, 
S3 Pa. 131. 136, 3 Wkly.M.C. 606, 
508. 

®7. Ill.—Seitzinger v. Modern Wood¬ 
men of America, 68 N.E. 478, 481, 
204 Ill. 58. 

—I^e Gorgoza v, Knickerbocker 
L. Ins. Co., 65 N.Y. 232, 237. 

88. Me.—Johnson v. Maine & N. B. 
Ins. Co., 22 A. 107, 108, 83 Me. 182. 

89. Ind.—^Warner v. State, 16 N.E. 
189, 191, 114 Ind. 137. 

32 C.J. p 594 note 49. 

90. Ala.—Parrish v. State, 36 So, 
1012, 139 Ala. 16—Gunter v. State, 
3 So. 600, S3 AIcl 96. 

91. Pa.—Smith’s Lunacy, 12 PeuSu- 
per. 649, 655. 

92. Ill.—Martin v. Fraternal Re¬ 
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serve Life Ass'n, 200 IlLApp. 869, 
364. 

93. Utah,—^Moss v. Mutual Ben. 
Health & Accident Ass’n, 56 P.2d 
1351, 1362, 89 Utah 1. 

94. Tex.—White v. White, 196 S.W. 
608, 108 Tex. 670, L.R.A.1918A 339. 

95. Utah.—Moss v. Mutual Ben. 
Health & Accident Ass’n, 66 P.2d 
1351, 1363, 89 Utah 1, quoting Cor¬ 
pus Juris. 

32 C.J. p 694 note 69-p 695 note 64. 
98. Ala.—Towles v. Pettus. 12 So.2d 
357, 364, 244 Ala. 192. 

32 C.J. p 595 note 66. 

97. Pa.—Union Tp. v. Lawrence 
County, 13 Pa.Dist 646, 648, 28 
Pa.Co. 666. 

Tex.—Smith v. State, 117 S.W. 966, 
56 Tex,Cr. 563. 

98. Mich.—^Blackstone v. Standard 
L. & Acc. Ins. Co., 42 N.W. 156, 162, 
74 Mich. 692, 3 L.R.A 486. 

99. Mich.—Beattie v. Bower, 287 NT. 
W. 900, 903, 290 Mich. 617. 

1. Tex.—American National Ins. Co. 
V. Denman, Clv.App., 260 S.W. 226. 

Utah.—^Moss V. Mutual Ben. Health 
& Accident Ass’n, 56 P.2d 1861, 
1353, 89 Utah 1. 

2. Cal.—^In re Guilbert, 188 P. 807^ 
810, 45 Cal.App. 55. 
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by the blood supply to the centers of thinking, rea¬ 
soning, and judgment is diminished and cut down 
and, therefore, insanity results.^ 

Insanity produced by intoxication. While drunk¬ 
enness is not in itself necessarily a species of insan¬ 
ity,^ yet, in its generic sense, “insanity” embraces 
that condition of subverted reason which may be 
produced by intoxication.^ This was called volun¬ 
tary madness by the ancient writers.® 

(2) Legal Sense 

'Mnsanity*' Is not regarded as a strictly legal term, 
and it has been defined as a derangement or perverted 
mental condition which impairs a person’s will power, or 
renders the individual incapable of reasoning, of exercis- 
ing his will, or of distinguishing between right and wrong. 

1 

Although, in the early history of English juris¬ 
prudence, the courts did not make a distinction be¬ 
tween different degrees of insanity, discussed infra 
subdivision b (5) of this section, “insanity,” being 
then regarded as a fixed term in law, having a cer¬ 
tain meaning,^ at the present time “insanity” gen¬ 
erally is not considered as a strictly legal term;8 
but even in law books and judicial opinions it is 
used in its popular sense.® On questions of insanity 
the law attempts to ascertain whether a person is 
or is not possessed of such soundness of mind as 
renders him competent to do, or relieves him from 


the responsibility for doing, certain acts; and in a 
legal sense mental soundness is sanity and mental 
unsoundness is insanitj'.i® In this sense “insanity” 
has been defined as such a deranged and perverted 
condition of the mental faculties as renders a per¬ 
son incapable of distinguishing between right and 
wrong, or such a disordered or distorted condition 
of the mind as renders the individual incapable of 
reasoning or of exercising the will;ii a lack of 
mental ability to appreciate the moral consequences 
of one’s acts;i2 such unsoundness of mental con¬ 
dition as, with regard to any matter under action, 
modifies or does away with individual legal respon¬ 
sibility or capacity.13 There is a well marked dis¬ 
tinction between the legal and the medical views 
of insanity.l^ 

(3) Compared with Other Terms 

^’Insanity” has been held equivalent to, and It has 
been compared with, or distinguished from, various other 
terms. 

Under some circumstances “insanity* has been 
held equivalent to, or synonymous with, “delirium 
tremens,”^® “delusion,”^® “dethronement of rea¬ 
son,“irrationality,”!® “lunacy,”!® “of unsound 
mind,”®® and “unsoundness of mind;”®! and under 
other circumstances it has been compared with “sick¬ 
ness,”®® and contrasted with, or distinguished from. 


3. Mich.—Beattie v. Bower, 287 N. 
W. 900, 903, 290 Mich. 617. 

4. Iowa.—Searles v. Northwestern 
Mut. L. Ins. Co.. 126 N.W, 801, 805, 
148 Iowa 66, 29 L..R.A..N,S„ 405. 

32 C.J. p 595 note 69. 

“Drunkenness” contrasted with, or 
distingi'.ished from, “insanity” see 
infra subdivision b (3) of this sec¬ 
tion. 

5. Ala.—Parrich V. State, 86 So. 
1012, 1022, 139 Ala. 16—Gunter v. 
State, 3 So. 600, 606, 83 Ala. 96. 

32 C.J. p o95 note il. 

6. Ala.—Gunter v. State, 8 So. 600, 
606, 83 Ala. 96. 

32 C.J. p o05 note 71 Cn>h 

7. Neb.—Clarke v. Irwin, 88 N.W. 
783, 785, 63 Neb. 639. 

8. Mich.—People v. Finley, 38 Mich. 
482, 4S3. 

S.D.—State v. Leehman, 49 N.W. S, 6, 
2 S.D. 171. 

9. S.D.—State V. Leehman, supra. 

10. Me.—St. George v, Biddeford, 76 
Me. 593, 596. 

32 C.J. p 593 note 25-. 

IL La.—Slate v. Tapie, 138 So. -665, 
668, 173 La. 780. 

32 C.J. p 599 note 41. 

12 . Idaho.—State v. Van Vlads; 65 
P.2d 736, 67 Idaho 316. 


13. Vt.—^Doherty v. State, 50 A. 
1113, 1114, 73 Vt. 380, error dis¬ 
missed 23 S.Ct. 850, 189 U.S. 614, 
47 L.Ed. 925. 

32 C.J, p 693 note 27. 

“Legal insanity” defined and distin¬ 
guished from “moral Insanity” see 
infra subdivision b (6) of this sec¬ 
tion. 

14. Cal.—In re Buchanan, 61 P. 1120, 
1121, 129 Cal. 380, 50 L.R.A. 378. 

32 C.J. p 593 note 27 Ce]. 

15. Ala.—Parrish v. State, 36 So. 
1012, 1022, 189 Ala. 16. 

16. Ark.—Taylor v. McClintock, 112 
S.W. 405, 412, 87 Ark. 243. 

Convertible terms 

“Delusion” and “insanity” may be 
regarded as almost, if not entirely, 
convertible terms, being sometimes 
used to mean the same thing. 

Ind.—Burkhart v. Gladish, 24 N.E. 

118, 119, 123 Ind. 337. 

Mo.—Bensberg v. Washington Uni¬ 
versity, 168 S.W. 330, 336, 261 Mo. 
641. 

32 C.J. p 605 note 69 [a]. 

17. Wis.—Dillon v. State, 119 N.W. 
362, 366, 137 Wis. 665, 16 AnmCas. 
913. 

18. N.M.—Territory v. McNabb, 120 
P. 907, 912, 16 N.M. 625. 
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19. Okl.—Oklahoma Natural Gas 
Corporation v. Lay, 51 P.2d 680, 
582, 176 Okl. 75, quoting Corpxui 
Juris, 

Pa.—In re Heft, 8 Pa.Dist. 99. 102, 
22 PaCo. 289. 

23. Of equivalent strengili 

“Insanity” is no stronger term 

than “of unsound mind.”—^McCam- 

mon V. Cunningham, 9 N.E. 456, 108 

Ind. 646, 547. 

21. * Cal.—In re Guilbert's Estate, 188 
P. 807, 810, 46 CaLApp. 55. 

Ill.—Miller v. Ahrbecker, 161 N.E. 
529, 320 Ill. 577. 

Ky.—Sabin v. Commonwealth, 26 S. 
W.2d 606, 508, 233 Ky. 636, citing 
Corpus Juris. 

Mo.—Fendler v. Roy, 58 S.W.2d 459, 
464, 331 Mo. 1083, quoting Corpus 
Juris. 

Okl.—Oklahoma Natural Gas Corpo¬ 
ration V. Lay, 61 P.2d 580, 682, 176 
Okl. 76, quoting Corpus Juris. 

Vt.—^Doherty v. State, 60 A. 1113, 
1114, 73 Vt. 380, error dismissed 23 
S.Ct 860, 189 U.S. 614, 47 L.Bd. 
926. 

32 C.J. p 621 note 58. 

22. ‘‘Sickness is the broader term, 

and includes Insanity.”—Union Tp. v. 

Lawrence County, 13 Pa.Dlst. 646, 

648—32 C.J. p 695 note 63 [b]. 
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‘'delirium/’SS «deIusion,”24 “drunkenness,”25 “feel- , 

ing produced by motives of anger, hatred, or re- 

venge,''26 “frenzy,”27 “heat of passion, *'2S “ignor¬ 
ance, ’’29 “imbecility,’’®® “imbecility of intellect,”®^ 
“mental defectiveness,”®® “mere frenzy or ungov¬ 
ernable passion,”®® “mere imbecility,”2*^ “mere od¬ 
dity or hypochondria,”®^ “sanity,”®® “temporary hal¬ 
lucination,”® ^ “unsoundness of mind,”®® and “weak¬ 
ness of mind.”®® 

(4) Tests and S 3 Tnptoms of Insanity 

Various symptoms of insanity, such as eccentricities, 
idiosyncrasies, peculiar behavior or beliefs, and incapac¬ 
ity to control volition and also specific legal tests for de¬ 
termining the existence of Insanity, among them the de¬ 
lusion or hallucination test, the irresistible Impulse test 
and the right and wrong test, are recognized. 

In general. The difficulty in defining “insanity,” 
referred to supra subdivision b (1) of this section, 
and infra notes 44, 45, consists in the selection of a 
strict and proper test,^® for, although there is a 
distinction between “sanit}^” and “insanit}”,” there 
is no exact dividing line between them;^i and this 
is particularly true in what may be termed the “bor¬ 
der line cases.”-^® Since, as indicated infra subdi¬ 
vision b (5) of this section, there are many varie¬ 


ties of mental derangement which come under the 
generic head of insanity and numerous legal pro¬ 
ceedings where insanity may be shown,4® it is often 
difficult to determine what constitutes insanity 
and as the rule for establishing the degree of in¬ 
sanity must of necessity vary, depending, as it must, 
on the object or purpose for which the insanity is 
to be proved, no definite rule can be laid down which 
will apply to all cases alike.^5 To avoid this diffi¬ 
culty the law applies different rules or tests under 
different circumstances. It tries to ascertain wheth¬ 
er a person, alleged insane, is such with respect to 
the particular question which is being investigated.^® 
As indicated supra subdivision b (1) of this sec¬ 
tion, insanity is a disease, and delusion is a symptom 
of the disease.^7 Formerly, especially in England, 
it was held that insanity was not established unless 
delusion had at some time prevailed, so that delu¬ 
sion was then said to be the test of the presence 
or absence of insanity;^® and it has been held that 
permanent hallucination is insanity, which may be 
general or particular, according to the nature of 
the delusion.**® However, as stated supra subdivi¬ 
sion b (3) of this section all delusions are not “in¬ 
sanity,” for one may have delusions which do not 


23. Gist of aistinctioii 
The difference between delirium 
a-d insanity of the ordinary type Is 
ns to the presumption of continu¬ 
ance. In delirium, the lucid interval 
f‘5! the no'-mal condition which re- 
tii-ns as the sev’erity of the disease 
hence delirium is not pre- 
to continue, while ordinary 
is.—Schosnhoff v. Haering, 
‘'S S.Vr.^d 1011. lOl.n, 327 :^^o, 837. 

21. nececsarlly the same 

U) It would be as incorrect, at 
'ec'st in law, to say that all delu¬ 
sions are insanity as that all insan¬ 
ity is delusion.—Ryan v. People. l.®»3 
755. 757. 60 Colo. 425, L..R.A.1917F 
646. Ann.Cas.l9l7C 605. 

• 2) hlany m;n of strong minds 
have delusions without indicating un- 
■'ss of mind.—^Wilcox v. State, 
2S S.\V. 312, 94 Tenn. 106. 117, IIS— 
r.2 C.J. p 604 note 66. 

27. vrash.—State v. Hawkins, 63 P. 

2"S, 260. 23 Wash. 2S9. 

32 C.J. p 595 note 69. 

23. N.2.I.—State v. Moore, 76 P.2d 
19, 33. 42 X.M. 135. 

27. Or.—State v. Wallace, 131 P.2d 
222, 229, 170 Or. 60—State v. 

Butehek, 253 P. 367, 371, 121 Or. 
141—State V. Laugh, SO P. 660, 46 
Or. 342. 114 Am.S.R. 873. 

S& X.M.—State v. Moore, 76 P.2d 
19. 25, 33. 42 X.M. 135. 

29, N.J.—Meeker v. Boylan, 28 N,J. 

Law 274. 279. 

32 C.J. p afS note 2S [a]. 


30. Neb.—Johnson v. Millard, 195 
N.W. 485. 487, 110 Neb. 830—In 
re Grammer, 178 N.W. 624, 626, 104 
Neb. 744. 

31. Pa.—McTaggart v. Thompson, 
14 Pa. 149—In re Heft. 8 Pa.Dist. 
99, 22 Pa.Co. 289. 

32. N.T.—People v. Randazzo, 87 N. 
T.S.2d S15, 816, 179 Mlsc. 127— 
People ex rel. Beldstein v. Thayer, 
202 N.T.S. 633, 634, 121 Misc. 745. 

33. Miss.—Gamer v. State, 73 So. 
50, 112 Misc. 317, 318. 

34. Neb.—Johnson v. Millard, 195 N. 
W. 485. 487. 110 Xeb. 830. 

35. Xeb.—^Hawe v. State, 10 N.W. 
452, 453, 11 Neb. 537, 88 Am.R. 
375. 

33. La.—State v. Lyons, 37 So. 890, 
89S. 113 La. 959. 

X.T.—^Haviland v, Kayes, 37 N.T. 25, 
26. 

37. Me.—In re Loomis* Will, 174 A. 
28, 41, 133 Me. 81. 

33. Tex.—Ex parte McKenzie, 28 S. 

W.2d 133, 134, 116 Tex.Cr. 144. 

33. La.—Francke v. His Wife, 29 La. 
Ann. 302, 303. 

Neb.—Johnson v. Millard. 195 N.W, 
485, 487, 110 Neb. S30. 

32 C.J. p 622 note 63. 

40. N.T.—Thompson v. Quimby, 2 
Bradf.Surr. 449, 474, affirmed 21 
Barb. 107. 

41, Me.—St. George v. Blddeford, 76 
:ie. 593, 696, 

32 C.J. p 59C note 77* 
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42. Mass.—Seaver v. Phelps, 11 
Pick. 804, 305, 22 Am.D. 872. 

N.Y.—Haviland v. Hayes, 87 N.T. 25, 
26—Brush's Case, 3 Abb.N.Cas. 226, 
227—Stewart v. Lispenard, 26 
Wend. 255, 316. 

R.I.—Campbell v, Campbell, 85 A. 
930, 931, 36 R.L 211. 

43. Ill.—Snyder v. Snyder, 81 N.F. 
303, 306, 142 Ill. 60. 

Neb.—Clarke v. Irwin, 88 N.W. 783, 
786, 63 Neb. 639. 

44. U.S.—^Waters v. Connecticut 
Mut. L. Ins. Co., C.C.N.J., 2 F. 892, 
893. 

R.I.—Campbell v. Campbell, 86 A. 

930, 931, 36 R.I. 211. 

32 C.J. p 696 note 80. 

45. Ill.—Snyder v. Snyder, 81 N.E. 
303, 305, 142 Ill. 60. 

46. Me.—St. George v. Blddeford, 76 
Me. 593, 59G. 

32 C.J. p 596 note 86. 

47. Colo.—Ryan v. People, 163 P. 
756, 767, 60 Colo. 425, L.R.A.1917P 
646, Ann.Cas.l917C 606. 

"Insane delusions’* as Insanity, or a 
sjmiptom of insanity, see supra 
subdivision a (2) of this section. 

43. Mo.—Rensberg v. Washington 
University, 168 S.W. 330, 386, 261 
Mo. 641. 

N.Y.—American Seamen's Friend So¬ 
ciety V. Hopper, 83 N.T. 619, 624. 
32 C.J. p 606 notes 67-69. 

49. Me.—In re Loomis* Will, 174 A. 
38. 41, 133 Me. 81. 
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imply or show unsoundness of mind.5<> Indeed it is 
said that many famous persons of strong minds 
have suffered from delusions hence the delu¬ 
sion test has been severely criticized,^2 and a spe¬ 
cific exception to it exists in cases of dementia or 
loss of mind and intellect.63 At present, therefore, 
loss of mental power to a certain degree, even 
though it is not accompanied by delusion, may con¬ 
stitute insanity within the view of the law.54 jhe 
test as to insanity under the law differs from the 
test applied by the medical profession ;55 and the 
tests of insanity generally adopted by the courts are 
the right and wrong test,56 the irresistible impulse 
test,57 the right and wrong test as regards the par¬ 
ticular act,53 and the right and wrong test as mod¬ 
ified by the irresistible impulse test.59 Some courts, 
however, deny the existence of any test;60 they con¬ 
sider insanity a question of fact and not a matter 
of law, as discussed infra § 7. 

(5) Kinds and Degrees of Insanity 

While early In English Jurisprudence the courts did 


not make a distinction between different degrees of in¬ 
sanity, nowadays both legal and medical authorities 
recognize that the disease manifests Itself in many dif¬ 
ferent forms and may vary in nature and intensity, thus 
giving rise to various degrees and kinds which have been 
judicially defined. 

Early in the history of English jurisprudence, as 
stated supra subdivision b (2) of this section, “in¬ 
sanity” was regarded as a fixed term in law; hav¬ 
ing a certain meaning, and the courts did not make 
a distinction between different degrees of insanity, 
for if a man was insane on one subject he was sup¬ 
posed to be insane on all subjects, and for all pur¬ 
poses.®^ At the present writing, however,®^ the 
concept of mental incapacity is one of degree, for 
a person may have sufficient mental capacity to 
transact some kinds of business and not others;®® 
and so both legal and medical authorities recognize 
different kinds and degrees of insanity,®^ the dis¬ 
ease manifesting itself in different forms,®® and 
varying in nature and intensity, as there are shades 
of difference in the human character.®® Although 
the law does not recognize the division of insanity 


50. Mass.—Maynard v. Tyler, 46 N. 
E. 413, 16S Mass. 107, 116. 

32 C.J. p 604 note 66. 

51. Tenn.—^Wilcox v. State, 28 S.W. 
312, 94 Tenn. 106, 117. 

32 C.J. p 604 note 66 [a], p 606 note 
71 [a] (1). 

52. N.H.—State v. Pike. 49 N.H. 399, 
432, 6 Am.R, 533. 

Tex.—Denson v. Beazley, 34 Tex. 191, 
199. , 

32 C.J. p 605 note 71 [a]. 

53. Mo.—Rensberg: v. Washington 
University, 158 S.W. 330, 336, 251 
Mo. 641. 

54. N.Y.—American Seamen's Friend 
Society v. Hopper, 33 N.Y. 619, 624. 

55. N.Y.—People ex rel, Beldstein 
V. Thayer, 202 N;Y.S. 633, 634, 121 
Misc. 745. 

difference illiistratea 

Anything short of a normal or 
healthy mind "free from any defec¬ 
tive co-ordination arising from dis¬ 
ease or decay," in a medical sense, 
may constitute "insanity" or "un¬ 
soundness of mind," but the law does 
not demand such perfection.—^In re 
Guilbert’s Estate, 188 P. 807, 810, 45 
Cal.App. 65. 

58. La.—State v. Tapie, 138 So. 666, 
668, 173 La. 780. 

Me.—State v. Knight, 50 A. 276, 279, 
280, 95 Me. 467, 55 L.R.A. 373. 
Mont.—State v. Keerl, 75 P. 362, 366, 
29 Mont. 608, 101 Am.S.R. 579. 
N.M.—State v. Moore, 76 P.2d 19, 
33. 42 N.M. 136. 

Or.—State y. Wallace, 131 P.2d 222, 
229. 170 Or. 60. 

82 C.J. p 596 note 86. 

As fixing criminal responsibility see 
Criminal Law 5 69. 


67. Mont.—State v. Keerl, 76 P. 362, 
366. 29 Mont. 508, 101 Am.S.R. 579. 
32 C.J. p 614 note 72. 

As test of criminality see Criminal 
Law 5 61. 

Test repudiated 

The irresistible Impulse test has 
been definitely rejected, and that type 
of mental derangement does not re¬ 
lieve from responsibility.—State v. 
Wallace, 181 P,2d 222, 229, 170 Or. 

60. 

58. U.S.—U. S. V. Young, D.C.N.C., 
26 P. 710. 

Mont.—State v. Keerl, 76 P. 362, 366, 
29 Mont. 508, 101 Am.S.R. 679. 

69. Mont.—State v. Keerl, supra. 

60. Mont.—State v. Keerl, supra. 
N.H.—State v. Jones, 60 N.H. 369, 

59 Am.R. 242—State v. Pike, 49 N. 
H. 399, 6 Am.R. 533. 

61. Neb.—Clarke v. Irwin, 88 N.W. 
783, 785, 63 Neb. 689. 

32 C.J. p 599 notes 42-44. 

62. Ky.—Banks v. Commonwealth, 
141 S.W. 380, 386, 145 Ky. 800. 

63. S.C.—^Lewis v. Lewis, 20 S.E.2d 
107, 109, 199 S.C. 490. - 

64. U.S.—U. S. V. Kiles, C.C.A.MO., 
70 P.2d 880, 883. 

32 C.J. p 599 notes 46-47. 

Similarly expressed 

(1) Degrees of insanity are rec¬ 
ognized in Jurisprudence.—^De Gogor- 
za v. Knickerbocker L. Ins. Co., 66 
N.Y. 232, 237—Application of Jordan, 
10 N.Y.S.2d 911, 912, 170 Misc. 734. 

(2) "It is well recognized that 
there are many types and degrees of 
mental disorders."—State ex rel. 
Pearson v. Probate Court of Ramsey 
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County. 287 N.W. 297, 299, 300, 205 
Minn. 545. 

^‘Dotage*’ as insanity 
Physicians, it appears, do not re¬ 
gard this species of mental imbecil¬ 
ity, called "dotage," as being in it¬ 
self a disorder, or the effect of dis¬ 
ease; but the law considers it not 
only as a species of insanity, from 
which there is no hope of recovery, 
but as one which always becomes 
worse as age advances.—Owings’ 
Case, 1 Bland, Md., 370, 389, 17 Am. 
D. 311. 

65. Ky.—Banks v. Commonwealth, 
141 S.W. 380, 386, 146 Ky. 800. 

Tex.—Denson v. Beazley, 34 Tex 191, 
215. 

66* U.S.—Connecticut Mut. L. Ins. 
Co. v. Lathrop, Mo., 4 S.Ct. 633, 
637, 111 U.S. 612, 620, 28 L.Ed. 
636—^U. S. V. Kiles, C.C.A.MO., 70 
F.2d 880, 883. 

Similarly expressed 

(1) Insanity is as various in its 
phases and effects as the persons in 
whom it appears.—People v. Lake, 
2 Park.Cr., N.Y., 216, 217, 218. 

(2) "There are many varying 
grades of mental capacity, ranging 
from weak to strong—from the low¬ 
est to the highest degree of intelli¬ 
gence."—Rodney v. Burton, 86 A. 826, 
27 Del. 171, 176. 

(3) "Mental disorders are there¬ 
fore as multiform as are the mental 
constitutions of the Insane—^varying 
in degree and intensity at every 
stage, from its first departure from 
the normal course of vital action of 
the functions of the brain, to the to¬ 
tal destruction of the brain Itself." 
—^Denson v. Beazley, 34 Tex 191, 215. 
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into the numerous varieties set up by medical sci¬ 
ence,®^ there are four general classes into which, 
for convenience, it is divided, namely, “mania,” 
“monomania,” “dementia,” and “idiotism,”®^ which 
are defined infra subdivisions c and d of this sec¬ 
tion. According to the modern doctrine,®^ insanity 
may be either total, complete and general, or partial 
in its character, and may be either permanent or 
temporary in duration.'^® go it may also be total 
and permanent, or, although total in its nature, it 
may be but temporary in point of duration and 
it may be habitual.'* 2 

Eccentricities, idiosyncrasies, and unusual beha¬ 
vior, It has been said that insanity is marked by 
delusions, illusions, and hallucinations, by changes 
in character and habits, and by unreasonable and 
purposeless actions and language;'^^ and insanity 
may be manifest by symptoms, such as changing 
habits, a belief in delusions, hallucinations, inability 
to form correct inferences and deductions from 
facts, extreme irritability, proneness to anger, sus¬ 
picion, concealment, obstinacy, abnormal impulses 


and inclinations, and fondness for, or aversion to, 
particular persons without any special reason.^^ 

On the other hand, while peculiarities of charac¬ 
ter, such as amount to eccentricity, furnish a strong 
ground of suspicion or predisposition to insanity, as 
stated in 32 Corpus Juris page 597 notes 8-17, no 
definition or test of insanity can be founded on 
5 }'mptoms alone. One must discriminate between 
mental functions modified by disease, and those that 
are peculiar, although natural, to the individual,^® 
and idios 3 mcrasies, peculiarities, or unreasonable 
conduct may be a symptom of insanity, where these 
are due to some disease of the mind, and where it 
is shown that at some prior period of the man's 
life he was not so afflicted but, conversely, mere 
eccentricities or peculiarities,*^® excitability of dis¬ 
position or irritability of temper,*^® idiosyncrasies,®® 
or unreasonable behavior,®^ however gross,®2 does 
not per se constitute insanity, if it does not proceed 
from a permanent disorganization of the mental 
faculties,®® for it has been held that temperamental 
eccentricities of mind and conduct, alone, are not 


67. Tt.—Doherty v. State, 50 A. 
1113, 1114, 73 Vt. 3S0, 3S2. error 
dismissed 23 S.Ct. 850. 189 U.S. 
514, 47 L.Ed. 925. 

68 . N.T.—People v. Lake, 2 Park Cr. 
215, 218. 

69. Del.—State v. Jack. 58 A. SS3, 
834, 20 Del. 470. 

32 C.J, p 600 note 51. 

70. U.S.—U. S. V. Kiles, C.C.A.M 0 ., 
70 F.2d 880, SS3, 

32 C.J. p 600 notes 31-56. 

71. Del.—State v. Cole, 45 A. 391, 
393, IS Del. 344—State v. Pratt, 
Houst.Cr. pp 249, 266. 

72. Ga.—Community Loan & Invest¬ 
ment Corporation v. Bowden, 12 S. 
E.2d 421, 423, 424, 64 Ga,App. 173. 

73. Mich.—Beattie v. Bower, 287 N. 
W. 900, 290 :ilch. 517. 

Similarly expressed 
“That delusions ordinarily . . . 
are evidences of insanity is not open 
to question.”—^Rose v. Rose, Mo., 249 
S.W. 605, 610. 

74. N.T.—People v. Lake, 2 Park.Cr. 
213. 219. 

^a.—Wuller’s Estate, 14 Pa.Dist. 89, 
99. 

32 C.J. p 596 notes 95-7. 

Symptoms 

(1) It is true that mere eccentrici¬ 
ties or peculiarities of behavior are 
not of themselves sufficient to con¬ 
stitute mental incapacity, but it has 
been specificaily held that a person's 
violent dlsl'ke for his near relatives, 
when founded on an insane delusion, 
may be proof of his insanity.—^Doyle 
V. Rody. 25 A.2d 437, 4G1. 180 Md. 
471. 


(2) The habit of using obscene or 
disgusting language, called “copro¬ 
lalia,” defined infra subdivision d of 
this section, is sometimes recognized 
as a symptom of some forms of in¬ 
sanity.—State V. Wallace, 131 P.2d 
222. 233, 170 Or. 60. 

(3) An affection of the optic nerve, 
called “chocked disc,” defined infra 
subdivision d of this section, is often 
an indication or symptom of insan¬ 
ity.—State V. Lyons, 87 So. 890, 899, 
113 La. 959. 

(4) “Fanatica mania,” defined in¬ 
fra subdivision c (2) of this section, 
and “melancholia,” defined infra sub¬ 
division d of this section, may be 
evidence of insanity.—AVillis v. Wil¬ 
lis, Ala., 189 So, 873, 874, citing Cor¬ 
pus Juris. 

(5) A tendency to make display of 
great strength is sometimes a mark¬ 
ed sjTnptom of mental alienation.— 
In re Sail, 110 P. 32, 33, 59 Wash. 
539, 140 Am.S.R. 885. 

76. Pa.—Waller’s Estate, 14 Pa.Dlst 
89, 99. 

76. X.Y,—Thompson v. Quimby, 2 
Bradf.Surr. 449, 474, affirmed 21 
Barb. 107. 

32 C.J. p 597 note 11. 

77. Okl.—^Alexander v. State, 90 P. 
2d 949, 953, 66 OkLCr. 219, citing 
Corpus Juris—Lee v. State, 234 P. 
654, 655, 30 OkLCr. 14, citing Cor¬ 
pus Juris. 

78. Ala.—^W^ade v. State, 92 So. 97, 
99, 18 Ala.App. 322. 

Md.—Doyle v. Rody, 26 A,2d 457, 461, 
180 Md. 471, citing Corpus Ju^. 

32 C.J. p 697 note 18. 
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79. N.Y.—Willis v. People, 32 N.T. 
715, 718. 

89. Pa.—Ekin v. McCracken, 11 
Phila. 534, 535. 

Utah.—In re Hanson, 167 P. 266, 262, 
50 Utah 207. 

81. Pa.—McElroy's Case, 6 Watts & 
S. 461, 454. 

82. Utah.—In re Hanson, 167 P. 266, 
262, 50 Utah 207. 

83. Pa.—McElroy's Case, 6 Watts & 
S. 451, 454. 

Unpairziezit of meutal faculties es¬ 
sential 

(1) A man may do the most ex¬ 
traordinary things; he may reck¬ 
lessly squander his money; his con¬ 
duct may be the subject of ridicule; 
he may be addicted to sudden bursts 
of passion and of harsh treatment 
towards those he should treat with 
tenderness; his deportment on a par¬ 
ticular occasion may be an outrage 
on decency and propriety. All this. 
If it be the result of eccentricity of 
character, or of depraved taste, or 
an unfortunate temper, and does not 
proceed from a permanent disorgan¬ 
ization of the mental faculties, will 
not constitute insanity.—^Alexander 
V. State, 90 P.2d 949, 963, 66 OkLCr. 
219. citing Corpus Juris—Lee v. 
State. 234 P. 654, 665, 30 OkLCr. 14. 
citing Corpus Juris. 

(2) Eccentricities, bad manners, 
and grotesque conduct generally are 
not evidence of insanity if they are 
normal to the man himself.—^In re 
Martin's Will, 144 N.Y.S. 174, 179, 
82 Misc. 574, 11 Mills &urr. 295. 
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evidences of insanity and it has been said that 
the true legal test of sanity is that the acts and con¬ 
duct of the person whose sanity is under investiga¬ 
tion shall correspond with the acts and conduct of 
the person himself when in health and concededly 
of sound mind.So 

Beliefs. A rational state of mind is the natural 
state of every man,^® but a standard of sanity can¬ 
not be made dependent on education and knowl¬ 
edge,^*^ and mere speculative belief does not of it¬ 
self afford a clear test of insanity hence a be¬ 
lief or an opinion which may be regarded as pe¬ 
culiar or unsound does not per se constitute insani- 
ty.^^ This is particularly true with regard to reli¬ 
gious beliefs, such as beliefs in spiritualism,^® or 
Swedenborgianism,®! or witchcraft ,®2 or in the ex¬ 
ercise of unnatural powers by others,®® or unusual 
views with reference to the future life ;®4 and, even 
if an opinion or a belief were to constitute insanity, 
the irrationality of such opinion or belief must be 
established by positive proof.®^ 

Incapacity to control volition. It has been said 
that the power which is most manifestly deficient in 
the insane is generally the controlling power of the 
will.®® Although it may seem unreasonable to sup¬ 
pose that one who is capable of knowing right from 
wrong should not be entirely able to decide between 
them if he choose to do so,® 7 it is well known that 
such capacity of knowledge may be perfect enough 
in an individual, and yet he may be unable, from 


destruction or impairment by disease of that func¬ 
tion of the brain which is concerned with the will, 
to avoid doing what he knows to be wrong,®® com¬ 
mon examples being cases of dipsomania, klepto¬ 
mania, mania a potu, and melancholia,®® and it has 
therefore been said that ordinarily a man is insane 
either when he is not capable of understanding that 
a design is unlawful, or that an act is morally 
wrong, or when, although understanding this, he 
is unable to control his conduct in the light of such 
knowledge.^ 

Adolescent insanity. Another name for ‘‘demen¬ 
tia prsecox.”® 

Affective insanity. A modern comprehensive 
term descriptive of all those forms of insanity which 
affect or relate to the feelings and emotions and 
hence to the ethical and social relations of the in¬ 
dividual.® 

Causal insanity. A term applied to insanity 
which prevents a person from complying with, or 
performing, a condition precedent.^ 

Choreic insanity. A form of insanity arising 
from chorea, the latter being a nervous disease, 
more commonly attacking children than adults, char¬ 
acterized by irregular and involuntary twitchings of 
the muscles of the limbs and face. It is popularly 
called “St. Vitus* dance.**® 

Chronic insanity. Sometimes used as another 
name for “habitual insanity.**® 


84. Okl.—Alexander v. State, 90 P, 
2d 949, 953, 66 Okl.Cr, 219, citing 
Corpus Juris—Lee v. State, 234 P. 
654, 656, 30 Okl.Cr. 14, citing Cor¬ 
pus Juris. 

85. N.Y.—In re Tymeson’s Will, 187 
N.Y.S. 330, 336, 114 Mlsc. 643, re¬ 
versed on other grounds 197 N.Y.S. 
954, 204 App.Div. 840—^In re Mar¬ 
tin’s Will, 144 N.Y.S. 174, 179. 82 
Misc. 674, 11 Mills Surr. 296. 

86 . S.C.—Lee v. Lee, 15 S.C,L. 183, 
196, 17 Am.D. 722. 

87. N.Y.—Thompson v. Qulmby, 2 
Bradf.Surr. 449, 475, affirmed 21 
Barb. 107. 

’Tgrnorance” contrasted with, or dis¬ 
tinguished from, ’‘insanity*’ see 
supra subdivision b (3) of this 
section note 29. 

88 . Ill.—Whipple V. Eddy, 43 N.B. 
789, 792, 161 Ill. 114. 

32 C.J. p 598 note 29. 

89. D.C.—^Robinson v. Duvall, 27 
App.D.C. 535, 546, affirmed 28 S. 
Ct. 260, 217 U.S. 683, 62 L.Ed. 361. 

32 C.J. p 598 note 30. 

sa Pa.—^Buchanan v. Pierie, 54 A. 
583, 585, 205 Pa. 123, 129, 97 Am. 
S.R. 726. 


Tex.—^Burchill v. Hermsmeyer, Civ. 
App., 230 S.W. 809, 811. 

32 C.J. p 698 note 32. 

91. Ill.—Scott V. Scott, 72 N.B. 708, 
212 Ill. 697, 603. 

92. Ind.—^Addington v. Wilson, 6 
Ind. 137, 139, 61 Am.D. 81. 

32 C.J. p 598 note 34. 

93. Ky.—Schildnecht v. Rompf, 4 
S.W. 235, 237. 

94. N.Y.—Bonard’s Will, 16 Abb.Pr., 
N.S., 128, 183, 185. 

Tenn.—Gass v. Gass, 3 Humphr. 278. 

95. N.Y.—Bonard’s Will, 16 Abb.Pr., 
N.S., 128, 186. 

32 C.J. p 698 note 37. 

96. La.—Francke v. His Wife, 29 
LcuAnn. 302, 304. 

97. Del.—State v. Reidell, 14 A. 660, 
651, 14 Del. 470. 

98. Mont.—State v. Keerl, 75 P. 362, 
366, 29 Mont. 508, 101 Am.S.R. 579. 

32 C.J. p 698 note 40. 

99. Del.—State v. Reidell, 14 A. 560, 
651, 14 Del. 470. 

L U.S.—Waters v. Connecticut Mut. 
L. Ins. Co., C,C.N.J., 2 F. 892, 894. 

32 C.J. p 599 note 41. 

Similarly expressed 
To establish Insanity there must be 
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a showing that, at the time, the per¬ 
son was laboring under such a de¬ 
fect of reasoning, from some dis¬ 
ease of the mind, as not to know 
the nature and quality of the act he 
was doing, or, if he did know, that 
he did not know that what he was 
doing was wrong.—^Alexander v. 
State, 90 P.2d 949, 963, 66 Okl.Cr. 219, 
citing Corpus Juris—Lee v. State, 234 
P. 664, 665, 30 Okl.Cr. 14, citing Cor¬ 
pus Juris, 

8. Okl.—Loftln V. Yancey, 77 P.2d 
107, 108, 182 Okl, 313. 

3. Black L.D. 

4. Held to constitute 

In discussing a person’s failure 
because of insanity to give timely 
notice in writing as required, the 
court said: “Insanity, to be causal, 
may consist in a condition which 
renders it impossible to write at 
all, but it does not of necessity have 
to consist in such a condition. It is 
no less causal if it obliterates the 
need for writing from the mind.”— 
Bean v. Philadelphia Fire & Marine 
Ins. Co., 190 A. 131, 133, 134, 88 N. 
H. 416. 

5. Black L.D. 

6 . Ga.—Community Loan & Invest- 
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Circular insanity. A term used to describe the 
recurrence in cycles of “periodical insanity.” It is 
applied to “maniac depressive psychosis” because of 
its periodicity or rather because an attack of mania 
is followed generally by a stage of depression, which 
is followed in turn by an interval in w’hich the mind 
is, or at least seems, perfectly clear, on which fol¬ 
lows again mania, depression, and clear interval.^ 

Congenital insanity. That which exists from the 
birth of the patient, and is in law properly called 
“idiocy.”^ 

Delusional insanity. That form of insanity where 
insane delusions are the chief signs of the mental 
aberration.® 

Emotional insanity. A term applied to the case 
of one in the possession of his ordinar}” reasoning 
faculties who allows his passions to convert him 
into a temporary maniac. It is also called “mania 
transitoria.”!® It has been said that what is called 
‘•emotional insanity” is not recognized by medical 
science as a form of insanity at the present time.^^ 

It is distinguishable from the class of mental in¬ 
firmity or insanity kno\\Ti as “irresistible impulse.”^^ 

Emotional insanity as affecting the capacity to 
commit crime or as a defense thereto is considered 
generally in Criminal Law, § 62, and specifically in 
Homicide § 4 f. 

General insanity. The term used to designate the 
condition of one who is mad on all subjects, al¬ 
though he may have glimmerings of reason it 
is specifically' defined as madness on all subjects 
a permanent derangement of the mind, sometimes 
called “permanent insanity.”i5 

Habitual insanity. Such insanity as is, in its 
nature, continuous and chronic it is sometimes 


called “permanent” or “chronic” insanity, and is 
sometimes referred to as “settled insanity,” as con¬ 
tradistinguished from a temporary fit of madness or 
lapse of sanity'. 

Homicidal insanity. A form of insanity in which 
the morbid state of the mind manifests itself in an 
irresistible inclination or impulse to kill; is some¬ 
times used as another name for “moral insanity.”^® 

Idiopathic insanity. That insanity which results 
from a disease of the brain itself, lesions of the cor¬ 
tex, cerebral anemia, etc.^® 

Impulsive insanity. That insanity which exists 
when one is irresistibly impelled to the commission 
of an act.2® 

Intermittent or occasional insanity. That form of 
insanity which is periodic, coming and going at in- 
tervals.2i 

Involutional insanity. That insanity which some¬ 
times accompanies the “involution” of the physical 
structure and physiology of the individual, the re¬ 
verse of their “evolution,” hence practically equiv¬ 
alent to the imbecility of old age or senile demen- 

tia.22 

Legal insanity. Such a perverted condition of 
the mental and moral faculties as renders the per¬ 
son incapable of distinguishing between right and 
wrong.23 It is a disorder of the intellect and there¬ 
by is distinguished from “moral insanity” which is 
a disorder of the feelings and propensities. 

Maniacal-depressive insanity. A form of insanity 
characterized by alternating periods of high mania¬ 
cal excitement and of depressive and stuperous con¬ 
ditions in the nature of or resembling melancholia, 
often occurring as a series or cycle of isolated at¬ 
tacks, with more or less complete restoration to 


ment Corporation v. Bowden^ 12 
S.E.2d 421, 423, 424, 64 Ga.App. 
175. 

7, in.—Turley v. Turley, 30 X.E.2d 
64. 65. 374 Ill, 571. 

S. Jle.—Johnson v. Maine & X. B. 
Ins. Co., 22 A. 107. lOS, S3 Me. 1S2. 

9. Pa.—Carter's Estate, 1 Pa.Dist. 

69. 11 Pa.Co, 140, 141. 

Delusion.^ as test of Insanity see su¬ 
pra subdivision b (4) of this sec¬ 
tion notes 47-53. 

“Insane delusion” dellned see supra 
subdivision a (2) of this section. 

10- U.S.—Mutual Life Ins. Co. of 
Xew York v. Terry, Kan., 15 Wall. 
5S0, 5S3, 31 L..Ed. 236. 

32 C.J. p 600 note 66. 

11. X.Y.—People v. Krlst, 60 X.E. 
1057, 1060, 168 X.Y. 19. 


12. X.M.—State V. Moore, 76 P.2d 
19, 33, 42 X.M. 135. 

13. Kan.—State v. Moore, 102 P. 
475, 477, SO Kan. 232. 

32 C.J. p 600 note 68. 

14. Ala.—^National Life & Accident 
Ins. Co. V. Hannon, 108 So. 575, 
577, 214 Ala. 663. 

15. Mo.—Pendler v. Roy, 58 S.W.2d 
459, 464, 465. 331 Mo. 1083. 

16- Tenn,—Wright v. Market Bank, 
Ch.App., 60 S.W. 623, 624. 

17- Ga.—Community Loan & Invest¬ 
ment-Corporation V. Bowden. 12 S. 
E.2d 421, 423, 424, 64 Ga.App, 175. 

18. Pa.—Commonwealth v, Hosier, 
4 Pa. 264, 266, 267. 

32 C.J. p 611 note 89. 

19. Black L.D. - 

20 - U.S.—^Mutual Life Ins. Co. ofj 
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New York v. Terry, Kan., 16 Wall. 
580, 590, 21 L.Ed. 236. 

“Irresistible impulse:” 

Defined see infra subdivision d of 
this section. 

Generally see Criminal Law § 61, 
and specifically see Homicide § 4 
d, 

21. Ind.—Raymond v. Wathen, 41 N. 
E. 815, 816, 142 Ind. 367. 

Presumption of continuance of oc¬ 
casional insanity see Evidence § 
124 notes 98, 99. 

22. Black L.D. 

23. Wis.—Oehler v. State, 232 N.W. 
866, 202 Wls. 530. 

24. Mo.—Bensberg v. Washington 

University. 158 S.W. 330, 336 261 
Mo. 641. * • 

N.Y.—In re Forman, 54 Barb. 274, 
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health in the interval,25 and under the name of 
“manic-depressive insanity” it has also been defined 
as that form of insanity which is characterized by 
a maniacal state, followed by a state of depression, 
or vice versa,2® but this name has been criticized as 
not sufficiently explicit or specific.27 It is some¬ 
times referred to as “maniac depressive psycho- 

sis.”28 

Medical insanity. A term sometimes applied to 

“moral insanity.”29 

Moral insanity. “Moral insanity,” sometimes call¬ 
ed “homicidal mania,”^® sometimes “irresistible im¬ 
pulse,and sometimes “medical insanity,” is a 
disorder of the feelings and propensities, rather 
than the mind;32 ^ morbid perversion of the feel¬ 
ings, affections, and active powers, without any il¬ 
lusion or erroneous conviction impressed on the un¬ 
derstanding. ^ 3 The term is usually applied to those 
mental disorders which are confined to the affective 
faculties, or where the derangement of the affec¬ 
tive faculties is the striking feature of the disor¬ 


§ 2 

der.34 Moral insanity may, or may not, impair 
the intellect or the intellectual faculties; and it has 
been doubted that it has a place either in civil or 
criminal cases,25 for generally no perversion of the 
moral nature or mere disorder of the affections and 
propensities, unless accompanied by such delusion 
as indicates the subversion of the will and reason, 
will in law amount to insanity.^® 

It has been said to be distinguishable from “irre¬ 
sistible impulse.”37 

Partial insanity. Although it is hard to define 
the invisible line that divides perfect and partial 
insanity,3S the law recognizes a state of mind call¬ 
ed “partial insanity,”39 that is, insanity on a par¬ 
ticular subject only,40 sometimes denominating it 
“insane delusion”4i or “monomania.”42 The use of 
the term, however, has been criticized.43 Partial 
insanity has been said to be the derangement of one 
or more of the faculties of the mind which prevents 
freedom of action.44 Ordinarily it is confined to a 
particular subject, the person being sane on every 


25. Black L.D. 

26. N.Y.—In re Martin's Will, 144 
N.Y.S. 174, 178. 82 Mlsc. 674. 

27. Oxitloism of term 

In discussing medical testimony 
giving the text definition for the 
term, the court said: “I infer from 
the medical testimony that depres¬ 
sion of spirits, mania, and periodicity 
are features of this type or species 
—if species it can be termed—of 
mental derangement. While the med¬ 
ical evidence adduced was very good 
of its kind, it failed to disclose to 
me the precise symptoms which dis¬ 
tinguish ‘manic depressive insanity' 
from other forms of mental derange¬ 
ment. Mania and depression are, I 
think, characteristic of many forms 
of insanity. That ‘manic depressive 
insanity' is yet sufficiently special¬ 
ized or differentiated from other 
types or forms of mental disorders I 
had some doubt on the trial, a doubt 
which is confirmed by my inability to 
find the word ‘manic’ in either recog-' 
nized works of science or recognized 
books of linguistic authority. ‘Man¬ 
ic’ is evidently a Greek form, not 
sanctioned by English or Latin us¬ 
age. This shows that the disease it¬ 
self is somewhat novel in classifica¬ 
tion, for scientists generally resort 
to the Greek for their new termi¬ 
nology.”—In re Martin's Will, supra. 

28. Ill.—Turley v. Turley, 30 N.B.2d 
64, 65, 374 Ill. 571. 

29. Ark.—Taylor v. McClintock, 112 
S.W. 405. 412, 87 Ark. 243. 

32 C.J. p 601 note 74. 

30. Pa.—Commonwealth v, Mosler, 
4 Pa. 264, 266. 
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31. Ala.—Boswell v. State, 63 Ala. 
307, 35 Am.R. 20. 

Tex.—Leache v. State, 3 S.W. 639, 
643, 22 Tex.App. 279, 58 Am.R. 638. 

32. Mo.—^Bensberg v. Washington 
• University, 168 S.W. 330, 336, 261 

Mo. 641. 

N.Y.—In re Forman, 54 Barb. 274, 
291. 

“Profligacy” as “moral insanity” see 
infra subdivision d of this section. 

33. N.Y.—In re Forman, 54 Barb. 
274, 291. 

Similarly expressed 

(1) A perversion of the sentiments 
and affections manifested in jealousy, 
anger, hate, or resentment.—Taylor 
V. McClintock, 112 S.W. 406, 412, 87 
Ark. 242. 

(2) A morbid state of the affec¬ 
tions and passions, or unsettling of 
the moral system, the mental facul¬ 
ties remaining normal and sound; an 
irresistible impulse to commit a 
criminal act coexisting with mental 
sanity.—Banks v. Commonwealth, 141 
S.W. 380, 386, 146 Ky. 800, 813. 

(3) Moral insanity describes a 
mind which, while undisturbed by 
hallucination or delusion, and quali¬ 
fied to judge between right and 
wrong, is yet powerless to control 
conduct according to knowledge; as 
in kleptomania.—State v. Leehman, 
49 N.W. 3, 2 S.D. 171. 183. 

34. Tex.—Denson v. Beazley, 34 
Tex. 191, 214. 

35. N.Y.—In re Forman, 54 Barb. 
274, 291. 

Dootxliie ozitioized 
The doctrine of moral insanity, 
which consists of irresistible im- 
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pulse coexistent with mental sani¬ 
ty, has been said to have no support 

in either psychology or law. 

La.—Interdiction of Gasquet, 68 So. 
89, 91, 136 La. 957—State v. Lyons, 
37 So. 890, 903, 113 La. 959. 

Tex.—Leache v. State, 3 S.W. 539, 
643, 22 , Tex.App. 279, 58 Am,R. 
638. 

36. U.S.—U. S. V. Holmes, C.C.Me., 
26 F.Cas.No.16,382, 1 Cliff. 98. 

N.Y.—^Flanagan v. People, 52 N.Y. 
467, 11 Am.R. 731. 

32 C.J. p 601 note 82. 

Moral insanity as defense to crime 
see generally Criminal Law § 63, 
and specifically Homicide § 4. 

37. N.M.—State v. Moore, 76 P.2d 
19, 33, 42 N.M. 136. 

Tex.—Leache v. State, 3 S.W. 639, 
643, 22 Tex.App. 279, 58 Am.R. 638. 

38. Del.—^Rodney v. Burton, 86 A. 
826, 830, 27 Del. 171—In re Miller, 
86 A. 803, 811, 26 Del. 477—Duffleld 
v. Morris, 2 Del. 375. 

39. Ark.—Taylor v. McClintock, 112 
S.W. 406, 412, 87 Ark. 243—Seawel 
V. Dlrst, 66 S.W. 1068, 70 Ark. 166, 
173. 

Del.—State v. Pratt, Houst.Cr. pp 
249. 266. 

40. Or.—‘In re Murray's Estate, 114 
P.2d 1016, 1022. 

41. Del.—State v. Pratt, Houst.Cr. 
pp 249, 266. 

42. Del.—State v. Pratt, supra. 

Or.—In re Murray’s Estate, 114 P. 
2 d 1016, 1022. 

43. Or.—^In re Murray's Estate, 144 
P.2d 1016, 1022. 

32 C.J. p 601 note 86 [a]. 

44. Pa.—Thomas v. Carter, 33 A. 
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other.« The degree of insanity, as partial or to¬ 
tal, is to be measured by the extent and number of 
the delusions existing in the mind of the person in 
question.^ Partial insanity, however, has been held 
insufficient to constitute such legal insanity as will 
exculpate from criminal liability.^^ 

“Partial insanity” has been held interchangeable, 
or synonymous, with “paranoia;”^® and has been 
distinguished from “poliTnania”^® and “total insan- 
ity.>-50 

Pellagrous insanity. Insanity caused by, or de¬ 
rived from, pellagra, which is an endemic disease 
prevalent in southern Europe, although not confined 
to that region, and characterized by erythema, di¬ 
gestive derangement, and nervous aft‘ections.61 

Periodical and circular insanity. Periodical in¬ 
sanity is a form of constitutional insanity in which, 
as the name indicates, there is a tendency to recur¬ 
rence. The recurrence is sometimes in cycles, in 
which there is a period of maniacal exaltation, fol¬ 
lowed by one of melancholic depression, and then a 
somewhat prolonged period of apparent recovery, 
to be followed again by the morbid C 3 -cle. It is 
then called “circular insanity.”52 

Permanent insanity. Another name for “general 
insanitj'” defined supra this subdivision. 

Polyneuritic insanity. Insanity arising from an 
inflammation of the nerves, of the kind called poly¬ 
neuritis” or “multiple neuritis” because it involves 
ggygrgil nerves of the same kind. It is otherwise 
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called “Korssakoff’s disease.”8S 
Puerperal insanity. A form or type of mental 
derangement occurring in women at the time of 
childbirth or immediately after. It is sometimes re¬ 
ferred to as ‘‘puerperal mania,and is also called 
“eclampsia parturientium.”®^ 

Recurrent insanity. Insanity which returns from 
time to time.56 it has been held insufficient to con¬ 
stitute such a degree of insanity as will exculpate 
one from criminal liability 

Settled insanity. A term sometimes used to des¬ 
ignate “delirium tremensand distinguished from 
“temporary insanity.**^® 

Syphilitic insanity. “Syphilitic insanity” is pare¬ 
sis or progressive imbecility resulting from the in¬ 
fection of syphilis. It is sometimes called “meta¬ 
syphilis” or “parasyphilis.”59 

Temporary insanity. As distinguished from “de¬ 
lirium tremens” or “settled insanity,” temporary in¬ 
sanity is that condition of the mind directly pro¬ 
duced by the use of ardent spirits.®® 

Total insanity. That insanity which completely 
or entirely overwhelms the reason and conscience, 
the will, and judgment.®^ 

Traumatic insanity. That insanity which results 
from a wound or injury, particularly to the head or 
brain, such as fracture of the skull or concussion 
of the brain.®2 It is sometimes called “traumatic 
dementia.”®® 

Tex.—^Leache v. State, 8 S.W. 
639, 646, 22 Tex.App. 279, 58 Am. 
R. 638. 

57. Tex.—^Ex parte McKenzie, 28 S. 
W.2d 133, 134, 116 Tex.Cr. 144. 

58. Tex.—^Evers v. State, 20 S.W. 
744, 748, 31 Tex.Cr. 318, 37 Am.S.R. 
811, 18 L..R.A. 421. 

59. Black Ir.D. 

60. Tex.—^Bvers v. State, supra. 

More Bpecifioally 

(1) “Temporary insanity produced 
by the recent use of intoxicating 
liquors.'*—^Hazelwood v. State, 186 S. 

I W. 201, 79 Tex.Cr. 483, 486. 

(2) “Drunkenness is frequently 
characterized by law writers as tem¬ 
porary insanity.”—^Waldron v. Angle- 
man. 68 A. 668, 71 N.J.Law 166, 168. 

61. Del.—State v. Cole, 45 A. 391, 
393, 18 Del. 344—State v. Pratt, 
Houst.Cr. pp 249, 266. 

32 C.J. p 602 note 2. 

“Partial insanity" distinguished see 
supra note 50. 

62. Blac]#L.D. 

63. Pa.—^McLaughlin's Estate, 8 P&. 
1 Dist 113. 


SI. 170 Pa. 272, 283, 50 Am.S.R. 770 
—Taylor v. Trich, 30 A. 1053, 163 
Pa. 586, 44 Am.S.R. 679. 

32 C.J. p 601 note 90 [a]. 

Similarly expressed 

It means not some intermediate 
stage in the development of mental 
derangement, but disturbance at 
some particular point not involving 
the mind at any other point, A per¬ 
son thus affected is said to be under 
the influence of a delusion.—Taylor 
V. Trich, supra. 

45. Ark.—Taylor v. McClintock, 112 
S.W. 405. 412, 87 Ark. 243. 

32 C.J. p 601 note 89. 

46. N.T.—In re Forman, 54 Barb. 
274, 291. 

47. Tf‘X.—Ex parte McKenzie, 28 S. 
W.2d 133, 134, 116 Tex.Cr. 144. 

Partial insanity as legal insanity see 
Criminal Law § 60. 

48. Xaterchaageable 

“Paranoia” takes the place of the 
term “partial insanity.”—Taylor v. 
McClintock. 112 S.W. 405, 412, 87 
Ark. 243. 

49. X.Y.—Matter of Russell, 1 Barb. 
Ch. 39, 41. 



51. Black L.D. 

52. Encyclopedia Americana art “In¬ 
sanity.” 

Inapplicable to feebleness of mind 
due to age 

The rule that periodic or occasion¬ 
al insanity will not be presumed to 
continue, has been held inapplicable 
to unsoundness or weakness of mind 
due to the infirmities and decrepi¬ 
tude of age, the court saying: 
“There is no presumption, either of 
law or fact, that passing years give 
release from such impairment of rea-1 
son.”—Raymond v. Wathen, 41 N.E. 
S15, 816, 142 Ind. 367—Physio-Medi¬ 
cal College V. Wilkinson, 9 N.E. 167, 
170, 108 Ind. 314. 

Presumption of continuance of peri¬ 
odic insanity see Evidence § 124 
notes 98, 99. 

53. Black L.D. 

54. U.S.—S. V. Hewson, C.C. 
Mass., 26 F.Cas.No.15,360, Brunn. 
ColLCas. 532. 

"iS. Black L.D. 
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c. Mania 

“Mania” is a general term, synonymous with “lunacy,” 
and defined as a diseased condition of the mind, or that 
form of Insanity in which the mentai derangement is ac¬ 
companied by excitement, sometimes amounting to fury. 
It may be general, extending to ail operations of the 
mind. 

“Mania*’ is a general term, including many phases 
of mental disorders. It is considered a disease,®^ 
and has been held synonymous with “lunacy.”®® It 
has been defined as a condition in which the per¬ 
version of the understanding embraces all kinds of 
objects, and is accompanied by general mental ex¬ 
citement;®® that form of insanity where the mental 
derangement is accompanied by more or less ex¬ 
citement, sometimes amounting to a fury; it may be 
general and may extend to all objects, or all opera¬ 
tions of the mind ;®7 and in this particular it is dis¬ 
tinguished from “monomania,” which, as defined in¬ 
fra this subdivision, is confined to one or a few ob¬ 
jects.®® 

Aidoiomania. That type of mania where the per¬ 
son longs for every woman he sees, married or un¬ 
married.®® 

Androniania, Morbid or excessive sexual desire 
in females. In medical jurisprudence, it is often 
associated with, or becomes a form of, insanity. It 
is also termed ‘‘furor uterinus,” “hysteromania,” and 
“nymphomania.”'^® 

Dipsomania. A morbid and uncontrollable crav¬ 
ing, often periodic, for drink, especially alcoholic 
liquors the periodic craving for drink which as¬ 
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sails some persons with the force of an over¬ 
powering impulse,'^2 dipsomania having been class¬ 
ed as one of the minor forms of insanity;'^® also, 
improperly, acute and chronic alcoholism."^ It oft¬ 
entimes develops into what is called “mania a potu,” 
defined infra this subdivision, wherein the patient 
becomes a madman, wholly deprived of all sane rea¬ 
son while the fit is on him.^® The term is extend¬ 
ed by some writers to include the use of drugs, such 
as opium or the like.'^® 

Erotomania. A form of mania similar to nymph¬ 
omania, except that the present term is applied to 
patients of both sexes and that, according to some 
authorities, it is applicable to all cases of excessive 
sexual craving irrespective of origin.*^ 

Fanaiica mania. A form of insanity character¬ 
ized by a morbid state of religious feeling.*^® 

Fit of mania. A term of ambiguous import,"^® de¬ 
fined as a species of insanity, or mental unsound¬ 
ness manifested by a temporary depression or aber¬ 
ration of the mind, which sometimes accompanies 
or follows intoxication, and often is accompanied 
by delusions, hallucinations, and illusions.®® 

Homicidal mania. Sometimes used as another 
name for “moral insanity,” defined supra subdivision 
b (5) of this section, and described as a form of 
mania consisting of an irresistible inclination to 
kill.®i 

Hypomania. A milck'or slightly developed form 
or type of mania.®® 


64. Miss.—Smith v. Smith, 47 Miss. 
211 , 216. 

32 C.J. p 615 note 99. 

65. Ssmonymotis terms 

“Lunacy, in short, is now synony¬ 
mous with mania, whether total or 
partial, permanent or occasional.”— 
Thompson v. Thompson, 21 Barb., N. 
Y., 107, 120. 

66 . N.Y.—Matter of Gannon, 21 N.T. 
S. 960, 2 Misc. 329, 333, affirmed 35 
N.E. 207, 139 N.Y. 664—People v. 
Lake, 2 Park.Cr. 216, 218. 

32 C.J. p 616 notes 1, 2. 

67. U.S.—^Hall V. Unger, C.C.Cal., 
11 P.Cas.No.6,949, 2 Abb. 607, 610, 
4 Sawy. 672, affirmed 15 Wall. 9, 
21 L.Ed. 73. 

Ga.—Dibble v. Currier, 83 S.E. 949, 
950, 142 Ga. 855, Ann.Cas.l916C 1. 

68 . Ga.—Dibble v. Currier, supra. 
N.Y.—Matter of Gannon, 21 N.Y.S. 

960. 2 Misc. 329, 333, affirmed 86 
N.E. 207, 139 N.Y. 664. 

69. Pa.—^Ekln v. McCracken, 11 
Phila. 534, 689. 

70. Adams Gloss. 


71. Neb.—Taylor v. Koenlgstein, 260 
N.W. 544, 647, 128 Neb. 809. 

72. Or.—State v. Wallace, 131 P.2d 
222, 233, 170 Or. 60, citing Corpus 
Juris. 

32 C.J. p 616 note 7. 

73. Neb.—Ballard v. State, 28 N.W. 
271, 19 Neb. 609, 614. 

74. Neb.—Taylor v. Koenlgsteln, 260 
N.W. 644, 547, 128 Neb. 809. 

75. Del.—State v. Reidell, 14 A. 
560, 651, 14 Del. 470. 

Or.—State v. Wallace, 131 P.2d 222, 
233, 170 Or. 60, citing Corpus Ju¬ 
ris. 

76. Neb.—Ballard v. State, 28 N.W. 
271, 19 Neb. 609, 614. 

77. Black L,D., sub verbo Insanity. 
Broader modem use 

“Erotomania” is now often used, 
especially by French writers, to de¬ 
scribe a morbid propensity for “fall¬ 
ing in love,” or an exaggerated and 
excited condition of amativeness or 
love-sickness, which may affect the 
general physical health, but is not 
necessarily correlated with any sex¬ 
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ual craving, and which, although it 
may unnaturally color the imagina¬ 
tion and distort the subject's view of 
life and affairs, does not at all 
amount to insanity, and is not to 
be so considered, particularly when 
it leads to crimes of violence, as in 
the common case of a rejected lover 
who kills his paramour.—Black L.D. 

78. Pa.—^Ekin v. McCracken, 11 
Phila. 534, 540. 

79. Ala.—Gunter v. State. 3 So. 600, 
606, 83 Ala. 96. 

80. Ala.—^Parrish v. State, 36 So. 
1012, 1022, 139 Ala. 16—Gunter v. 
State, 3 So. 600, 606, 83 Ala. 96. 

81. Pa.—Commonwealth v. Mosler, 
4 Pa. 264, 266, 267. 

Source discussed 

It is said to be prompted usually 
by an insane delusion either as to 
the necessity of self-defense or the 
avenging of injuries, or as to the pa¬ 
tient being the appointed instrument 
of a superhuman justice.—^Black L. 
D., citing Commonwealth v. Sayre, 5 
Weekly N.Cas., Pa., 424, 426. 

82. Black L.D. 
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Hysfcromania, Another name for ^'andromania/* 
defined supra this subdivision. 

Kleptomania, A recognized symptom of mania, 
or a species of mania.^'^ It is the scientific name 
for the disease of stealing.^S it consists of an ir¬ 
resistible propensity or impulse to steal and has 
been defined as a morbid propensity to steal, wheth¬ 
er consciously or unconsciously;®*^ a species of in¬ 
sanity which renders its subject morally irresponsi¬ 
ble for the crime of theft.®® 

Kleptomania, as specifically defined in the crim¬ 
inal law, is discussed in Criminal Law § 56 note 
16, and as a defense to a prosecution for larceny 
is considered in Criminal Law § 61 notes 95, 96. 

Mania a potu. Insanity resulting as a secondary 
effect produced by the excessive and protracted in¬ 
dulgence in intoxicating liquors, wherein the patient 
becomes a madman, wholly deprived of all reason 
while the fit is on him, and in that condition he is 
treated as insane;®^ but it has been held that mere 
evidence of immediate voluntary intoxication is no 
evidence of mania a potu and that such intoxica¬ 
tion is not evidence either of mental disease or of 
dipsomania.®® 

Mania fransitoria, A term applied to one in the 
possession of his ordinary reasoning faculties who 
allows his passions to convert him into a temporary 
maniac. It is also called “emotional insanity.^’®^ 

Megedomania, A form of mania in which the be¬ 


setting delusion of the patient is that he is some 
person of great celebrity or exalted rank, historical 
or contemporary. It is sometimes called “delirium 
of grandeur” or “folie de grandeur,”®® and it has 
also been referred to as “delusions of grandeur.”®® 

Mefhomania. An irresistible craving for alcohol¬ 
ic or other intoxicating liquors, accompanied by 
peculiar symptoms described by medical authors, and 
manifested by the periodical recurrence of drunken 
debauches.®^ 

Monomania, A species of insanity, being a men¬ 
tal disease and not merely the unreasonable conduct 
of a sane person.®® It is sometimes referred to as 
“partial insanity,” defined supra subdivision b (5) of 
this section, is sometimes denominated “paranoia,”®® 
and has reference to a craze or mania for a single 
object or class of objects, the subject of it being 
quite sane as to all other objects,®^ although this 
view has been criticized.®® It has been defined as 
a derangement of a single faculty of the mind or 
with regard to a particular subject only;®® a de¬ 
rangement of mental faculties which is confined to 
particular subjects, or to some particular idea or 
object of desire or aversion a form of insanity 
in which the subject is insane on some particular 
topic, although he may be sane on every topic but 
that one;® insanity on one subject;® partial insan¬ 
ity;^ a mental or moral perversion, or both, with 
regard to some particular subject or class of sub¬ 
jects, while with regard to others the person seems 


83. Tex.—Lowe v. State, 70 S.W. 
206, 44 Tex.Cr. 224, 225. 

84. Tex.—Looney v. State, 10 Tex. 
App. 520, 525, 38 Am.R. 646. 

85. Del.—State v. Keidell, 14 A. 530, 
14 Del. 470. 474. 

32 C.J. p 616 note 23. 

88 . Ho.—State v. Riddle, 150 S.W. 
1044, 245 Mo. 451. 457. 43 L.R.A..N. 
S., 150, Ann.Cas.l914A 884. 

Tex.—Smith v. State, 117 S.W. 966, 
96S, 55 Tex.Cr. 563—Lowe v. State, 
70 S.W. 206, 44 Tex.Cr. 224, 

87. Minn.—Lewis v. Lewis, 46 X.W. 
323, 44 Minn. 124, 125, 20 Am.S.R 
559, 9 L.R.A. 505. 

32 C.J. p 616 note 21. 

88 . Tex.—Harris v. State, 18 Tex. 
App. 287, 293. 

88 . Del.—State v. Reidell, 14 A. 550, 
551, 14 Del. 470—State v. Hurley, 
Houst.Cr. pp 28, 35. 

Or.—State v. Wallace, 131 P.2d 222, 
233, 170 Or. 60, quoting CorpiiB Ju¬ 
ris. 

SO. Or.—State v. Wallace, 131 P.2d 
222 , 233, 170 Or. 60. citing Corpus 
Juris. 

-SI. XJ.S.—Mutual Life Ins. Co. of 


Xew York v. Terry, Kan., 15 Wall. 
580, 583, 21 L.Ed. 236. 

92. Black L,D. 

93, Pa.—Muller's Estate. 14 Pa.Dist. 
89, 102. 

94- Ala.—State v. Savage, 7 So. 183, 
89 Ala. 1, 10. 7 L.R.A. 426. 

95. Ga.—Dibble v. Currier, 83 S.B. 
949, 950, 142 Ga. 855, Ann.Cas.l916C 
1 . 

32 C.J. p 616 notes 34-36. 

96. Pla.—^Hooper v. Stokes, 145 So. 
855, 856, 107 Fla. 607. 

97. Fla.—^Hooper v. Stokes, supra. 

98. Vse criticized 

“The terms ‘monomania* and ‘par¬ 
tial Insanity' are open to the objec¬ 
tion that they imply the theory of 
the mind referred to as the ‘compart¬ 
ment theory:' namely, that a person 
may be insane upon one subject and 
perfectly sane upon another. This 
theory is now generally rejected by 
psychology, and monomania is ex¬ 
plained as a type of insanity which 
is manifest only upon certain sub¬ 
jects, though It undoubtedly affects 
the whole mind.**—In re Murray's 
Estate, Or:, 144 P.2d l016, 1022. 
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99. Ind.—Schuff v. Hansom, 79 Ind. 
458, 464. 

32 C.J. p 617 note 41, 

Similarly expressed 
“Diseases which extend over a 
part of the understanding, or affect 
one of a few of the moral or In¬ 
tellectual faculties, are denominated 
‘monomania.'''—^Denson v. Beazley, 
34 Tex. 191, 215. 

1- U.S.—Hall V. Unger, C.C.Cal., 11 
P.Cas.No.5,949, 2 Abb. 607, 4 Sawy. 
672. 

Md.—Owings’ Case, 1 Bland 370, 388, 
17 Am.D. 811. 

2 . Fla.—^Hooper v. Stokes, 146 So. 
856, 856, 107 Pla. 607. 

Tex.—^Merritt v. State, 45 S.W. 21, 
39 Tex.Cr. 70, 78. 

3. Mich.—^Haines v. Hayden, 64 N. 
W. 911, 95 Mich. 332, 354, 36 Am. 
S.R. 566. 

32 C.J. p 616 note 37 p 617 notes 40- 
45. 

4. Conn.—In re Dunham's Appeal, 27 
Conn. 192, 206. 

N.T.—Matter of Russell, 1 Barb.Ch. 
39, 41. 

Or.—In re Murray's Estate, 144 P.2d 
1016, 1022. 

32 C.J. p 617 note 39. 
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to have no such morbid affection;® a perversion of 
the understanding with regard to a single object or 
a small number of objects, with the predominance 
of mental excitement, as distinguished from mania.® 
The degrees of monomania are various.*^ 

“Monomania” has been said to be interchange¬ 
able, or synonymous, with “paranoia;”® and has 
been distinguished from “eccentricity,”® “mania” 
see supra note 68, “polymania,”!® and from “preju¬ 
dice, animosity, ill will, bad judgment, drawing con¬ 
clusions from insufficient premises or erroneous con¬ 
clusions from facts.”!! 

Nymphomania, A form of mania characterized 
by a morbid excessive and uncontrollable craving 
for sexual intercourse. This term is applied only 
to women,!® in contradistinction to “erotomania,” 
applicable to both sexes, and to “satyriasis,” which 
is applied particularly to men.!® The term is said 
to be restricted to those cases where the disease 
is caused by a local disorder of the sexual organs 
reacting on the brain.!^ 

Oikeimania. A form of insanity manifesting it¬ 
self in a morbid state of the domestic affections, as 
an unreasonable dislike of wife or child, without 
cause or provocation.!® 

Polymania, A general mental alienation.!® 

Puerperal 'mania. Another name for “puerperal 
insanity,” defined supra subdivision b (5) of this 
section. 

Pyromania, A form of affective insanity in which 
the mania takes the form of an irresistible impulse 
to burn or set fire to things; also called “incendia¬ 
rism.”!*^ 

Scbastoniania. A form of religious insanity; also 
called “demonomania.”!® 
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Thcomania. A form of religious madness in 
which the patient believes that he is the Deity, or 
is inspired.!® 

Toxico-mania, An excessive addiction to the use 
of toxic or poisonous drugs or other substances; a 
form of mania or affective insanity characterized 
by an irresistible impulse to indulge in opium, co¬ 
caine, chloral, alcohol, and the like.®® 

d. Other Terms Defined 

Many terms used in describing mental conditions and 
diseases, the persons affected thereby, and their acts, 
have been the subject of judicial definition which in some 
Instances correspond to commonly accepted medical or 
popular definitions and in other instances are of a purely 
legal character. 

Particular terms used in describing the various 
mental conditions and diseases, and the acts or per¬ 
sons affected thereby, with their corresponding defi¬ 
nitions, or reference to such definitions if treated 
elsewhere, have, for convenience of consultation, 
been grouped in this subdivision of this section. 

Addict, A person who has acquired the habit of 
using spirituous liquors or narcotics to such an ex¬ 
tent as to deprive him of reasonable control.®! 

Affective insanity. See supra subdivision b (5) 
of this section. 

Agraphia, The mental infirmity which consists 
in, or is evidenced by, the inability to write words 
of the desired meaning.®® 

Aidoiomania, See supra subdivision c of this sec¬ 
tion. 

Aidoiomaniac, One affected with “aidoiomania,” 
hence one who longs for every woman he sees, mar¬ 
ried or unmarried.®® 

Amens, One who is totally insane; distinguished 


5. Cal.—In re Black, Myr.Prob. pp 
24. 28. 

6. N.T.—Matter of Gannon, 21 N.Y. 
S. 930, 2 Misc. 329, 333, affirmed 35 
N.K 207, 139 N.Y. 654. 

7. Cal.—In re Black, Myr.Prob. pp 
24, 28. 

Pa.—Wuller's Estate, 14 Pa.Dist. 89, 
99. 

8. ZxLteroliansreable 

(1) It has been held that “para¬ 
noia” is “monomania.”—^Johnson v. 
Millard, 195 N.W. 485, 487, 110 Neb. 
830. 

(2) “Paranoia” takes the place of 
the term “monomania.” 

Ark.—Taylor v. McClIntock, 112 S.W. 

405. 412, 87 Ark. 243. 

Yll.—People V. Lowhone, 126 N.E. 620, 
625, 292 Ill. 32. 

.SyiLonymoiis 

“Paranoia” explained to be the 


synonym of “monomania.”—People 
V. Braun, 53 N.E. 529, 631, 158 N.Y. 
558. 

9. Pa.—Ekin v, McCracken, 11 Phila. 
534, 536. 

10. N.Y.—Matter of Russell, 1 Barb. 
Ch. 39, 41. 

11. Ga.—Dibble v. Currier, 83 S.E. 
949, 960, 142 Ga. 866, Ann.Cas.l916C 
1 . 

^'MozLosnanla cannot be implied be¬ 
cause a person takes a narrow, or 
prejudiced, or utterly Illogical view 
of a particular subject.”—Dibble v. 
Currier, supra—^Bohler v. Hicks, 48 


S.E. 

306, 120 Ga. 

800, 

, 802. 


12. 

Black L.D., 

sub 

verbo 

Insanity. 

13. 

Black L.D., 

sub 

verbo 

Insanity. 

14. 

Black L.D. 




15. 

Pa.—^Ekin 

V. 

McCracken, 11 

Phila. 634, 640. 
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16. N.Y.—Matter of Russell, 1 Barb. 
Ch. 39, 41. 

Distinguished from: 

Monomania see supra note 10. 
Partial insanity see supra subdivi¬ 
sion b (6) of this section note 49. 

17. Black L.D. 

18. Black L.D. 

19. Webster New Int.D. 

Similarly expressed in defining 
“theomaniac.”—Thompson v. Quim- 
by, 2 BradtSurr., N.Y., 449, 475, af¬ 
firmed *21 Barb. 107. 

20. Black L..D. * 

21. La.—GasQuet’s Interdiction, 85 

So. 884, 888, 147 La. 722. 

22. Black L.D. 

23. Pa.—Ekln v. McCracken, 11 

Phila. 634, 540. 
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from 

Amentia. Defined, in one sense, as a total lack of 
intelligence, reason, or mental capacity. The term 
is sometimes used so as to cover imbecility or do¬ 
tage, or even as applicable to all forms of insanity; 
but it is properly restricted to a lack of mental ca¬ 
pacity due to original defective organization of the 
brain or arrested cerebral development, as distin¬ 
guished from the degeneration of intellectual facul¬ 
ties which once were normal.25 

In another sense, it has been described as tempo¬ 
rary confusional insanity, sometimes the result, or 
sequel, of infectious fevers.26 

Andromania. See supra subdivision c of this sec¬ 
tion note 70. 

Aphasia. The mental infirmity of being unable 
to select and use proper words to express one's 
ideas, not necessarily accompanied by impairment 
of the mental faculties of judgment, memory, and 
understanding.27 It is a disease of the brain with¬ 
out impairment of the organs of speech, being thus 
distinguished from “aphonia” which, as defined in¬ 
fra note 29, is due to an affection of some of the 
vocal organs; and, although the seat of the dis¬ 
ease is in the brain, it is not necessarily a form of 

insanity.2S 

Aphonia. The loss of the power of articulate 
speech in consequence of morbid conditions of some 
of the vocal organs, -9 thus differing from ‘^aphasia,” 
see supra note 28. It is also to be distinguished 
from congenital dumbness and from temporary loss 


of voice through extreme hoarseness or minor af¬ 
fections of the vocal cords.®® 

Apoplexy. In medical jurisprudence, the failure 
of consciousness and suspension of voluntary mo¬ 
tion from suspension of the functions of the cere¬ 
brum.® ^ 

Arteriosclerosis. The abnormal thickening and 
hardening of the walls of the arteries, especially of 
the intima, occurring mostly in old age;®® it is 
popularly called “hardening of the arteries;" and 
the disease is said to throw an additional burden on 
the heart, causing its muscles to weaken, thereby 
reducing the output of blood.®® It is also techni¬ 
cally described as a disease which causes a harden¬ 
ing of the arteries, with a consequent lessening of 
their caliber, so that they become less elastic and 
do not carry the normal amount of blood ;®4 also as 
the hardening of the arteries of the brain, or rather 
as hemorrhages of the brain caused by the rupture 
of a blood vessel, resulting from the hardening or 
diseased condition of the arteries.®® It is a disease 
which is very common to old age, appearing at dif¬ 
ferent ages in different individuals, and may fre¬ 
quently accompany senile dementia.®® 

Causal insanity. See supra subdivision b (5) of 
this section. 

Cerebral anemia. Deficiency of blood supplied to 
the brain, producing therein an organic change 
which may not be relieved when the cause is re¬ 
moved, being thereby distinguished from ^‘cerebral 
aschemia.”®7 


24. Black L.D., sub varbo “Demens," 
23. Black L.D. 

25. Okl.—Kitchen v. State, 92 P.2d 

S60. S63, 66 Okl.Cr. 423. 

27. N.J.—In re Comfort, 53 A. 133, 

loD, 63 3 i T. 

IZore specifically 

It is a term in medical jurispru¬ 
dence, meaningr loss of the faculty or 
power of articulate speech; a con¬ 
dition in which the patient, w'hile re¬ 
taining intelligence and understand¬ 
ing and with the organs of speech 
unimpaired, is unable to utter articu¬ 
late words, or unable to vocalize the 
particular word which is in his mind 
and which he wishes to use, or ut¬ 
ters words different from those he 
believes himself to be speaking.— 
Black L.D. 

«Utotor aphasia*’ 

That type of aphasia which affects 
the part of the brain which controls 
movement. It often includes “agra¬ 
phia,” defined supra note 22.—Black 
L.D. 


^’Sensory aphasia” 

I That form of aphasia which so af- 
: fects the senses of sight and hear¬ 
ing that the subject is unable to un¬ 
derstand written or spoken language. 
It includes “word blindness" and 
“word deafness," that is, visual and 
auditory aphasia.—^Black Li.D. 

28. Black L.D. 

ITaed not indicate nnsonnd 
Aphasia may exist while the men¬ 
tal faculties of judgment, memory 
and understanding remain unim¬ 
paired. If that be so, a person mere¬ 
ly affected with aphasia is not nec¬ 
essarily of unsound mind.—In re 
Comfort, 53 A. 133, 135, 63 N.J.Eq. 
377. 

29. Black L..D. 
sa Black L..D. 

31. Black L.D. 

32. Webster New Int.D. 

AS affeoting mental condition 

(1) Whether disease in a partic¬ 
ular case produces mental unsound¬ 

22 


ness is a question to be determined 
by proof in that case. 

Ill.—Brainard v. Brainard, 103 N.E. 

45, 50, 51. 259 Ill. 613. 

Kan.—Wlsner v. Chandler, 147 P. 
S49, 95 Kan. 36, 44. 

(2) Incipient arteriosclerosis is not 
mental unsoundness within the mean¬ 
ing of the law.—Huffman v. Beamer, 
197 N.W. 476. 479. 482, 198 Iowa 1113. 
Symptoms and pzregress of the dis¬ 
ease described 

Ill-—Flynn v. Troesch, 26 N.E.2d 91, 
94. 373 Ill. 275. 

Iowa.—Huffman v. Beamer, 197 N.W. 
476. 479. 482, 198 Iowa 1113. 

33. Ill.—Flynn v. Troesch, 26 N.B.2d 
91. 93, 94, 373 Ill. 275. 

34. Iowa.—Huffman v. Beamer, 197 
N.W. 476, 479, 482, 198 Iowa 1113, 

35. Ky.—Continental Casualty Co. v. 
Semple, 112 S.W. 1122. 1124. 

36. Iowa.—Huffman v. Beamer, 197 
N.W. 476, 479, 198 Iowa 1113. 

37. Ill.—Flynn v. Troesch, 26 N.E, 
2d 91, 94, 373 Ill. 275. 
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Cerebral arteriosclerosis. Specifically, the har¬ 
dening of the arteries of the brain.^S 

Cerebral aschemia, A condition frequently ac¬ 
companying arteriosclerosis, or hardening of the 
arteries, caused by a reduction of the flow of blood 
to the brain, and producing congestion of the lungs, 
difficult breathing, and stupor. The condition is 
described as intermittent, depending on heart ac¬ 
tion, is in direct relation to the amount of blood 
circulating in the brain, and brings about a func¬ 
tional, as distinguished from an organic, change; 
and when the heart condition becomes better the 
aschemia is relieved, allowing the brain to act nor¬ 
mally. Thus it differs from “cerebral anemia.”^^ 

Cerebral atrophy, A disease of the brain; a 
wasting or withering of the brain, which renders 
a person unable to reason properly.^® 

Cerebral embolism, A lesion of the brain caused 
by the obstruction of an artery or capillary, usually 
by a blood clot or embolus brought from another 
point by the blood current'll 

Choked disc. An ocular affection, consisting in 
a swelling of the optic nerve, which is connected 
with the brain, and, since the swelling is some¬ 
times attributable to cerebral irritation, it has been 
said to render the victim a dangerous man, likely 
at any time to commit violence, and so to be an 
indication or symptom of insanity.^^ 

Choreic insanity, Chronic insanity, and Circular 
insanity. See supra subdivision b (5) of this sec¬ 
tion. 

Cirrhosis of the brain, A term sometimes used 
to designate the disease known as “dementia para- 

lytica.”43 

Congenital idiotcy or Idiotcy de nativitate. That 
form of insanity or idiotcy which arises from a 
malformation of the cerebral organ.^^ 

Congenital insanity. See supra- subdivision b 

38. Mich.—Beattie v. Bower, 287 N. 

W. 900, 903, 290 Mich. 517. 

39. Ill.—Flynn v. Troesch, 26 N.E.2d 
91, 94, 373 Ill. 275. 

40. Neb.—Cole v. Cole, 31 N.W. 493, 

21 Neb. 84, 107. 

41. R.I.—Cundall v. Has well, 51 A. 

426. 23 R.I. 508, 513. 

42. La.—State v. Lyons, 37 So. 890, 

899, 113 L€u 959. 

43. Pa.—^Wuller’s Estate, 14 Pa.Dist. 

89, 103. 

44. S.C.—Stinson v. Bowl ware, 14 S. 

C.L. 251, 252. 

•45. Or.—State v. Wallace, 131 P.2d 
222, 233, 170 Or. 60. 
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(5) of this section. 

Coprolalia, The use of obscene or disgusting lan¬ 
guage, recognized as a symptom of some forms of 

insanity.*^ 5 

Craziness, A general term applied to the state of 
being mentally impaired; the popular name for in¬ 
sanity; weakness or disorder of the intellect.^® 

Crazy, In its popular sense the term imports a 
broken, shattered, or deranged mindj^*^ rather than 
one enfeebled by age or disease.^8 jt is also used 
sometimes to describe a person or an act unnatural 
or out of the ordinary and so in ordinary lan¬ 
guage insane persons are spoken of as crazy, and 
vice versa,50 although, strictly speaking, the popu¬ 
lar meaning of “crazy*' is not synonymous with 
“insane** as stated supra subdivision a (1) of this 
section; and is to be distinguished from the legal 
terms “idiot,** “lunatic,** “non compos mentis,** and 
“unsound mind.**5i 

Cretinism. A form of imperfect or arrested men¬ 
tal development, which may amount to idiocy, with 
physical degeneracy or deformity or lack of devel- 
opment.52 

Criminal serial psychopathic person, A statu¬ 
tory phrase, specifically defined as any person who 
is suffering from a mental disorder and is not in¬ 
sane or feeble-minded, which mental disorder has 
existed for a period of not less than one year and 
is coupled with criminal propensities to the com¬ 
mission of sex offenses.53 

Deaf-mute, A person who is deaf and dumb; 
one who, through defective hearing, or the depri¬ 
vation thereof, either has failed to acquire the pow¬ 
er of speech or has lost it.54 In the early history 
of the law, a deaf-mute was presumed to be an 
idiot, an insane, or at least, an incompetent per¬ 
son; but this is not the modern doctrine, and “deaf- 
mute** has been contrasted with, or distinguished 
from, “idiot.**55 

49. Philippine.—U. S. v. Vaquilar, 27 
Philippine 88, 91. 

60. Tex.—Thompson v. State, 285 S. 
W. 826, 830, 104 Tex. 637. 

61. Philippine.-U. S. v. VaQullar, 27 
Philippine 88, 91. 

62. Black L.D. 

63. Mich.—People v. Chapman, 4 N. 
W.2d 18, 21, 301 Mich. 584. 

“Insane person” distinguished see su¬ 
pra subdivision a (4) of this sec¬ 
tion. 

64. Conn.—^Brown v. Brown, 8 Conn. 
299, 803, 8 Am.D. 187. 

65. N.T.—Brower v. Fisher, 4 Johns. 
Ch. 441. 


More speoiflcally 

A disposition to use, or the habit 
of using, obscene language, develop¬ 
ing unexpectedly in the particular in¬ 
dividual, or contrary to his previ¬ 
ous history or habits, and recogmized 
as a sign of Insanity or of aphasia 
—Black L.D. 

46. Mich.—McDaniel v, McCoy, 36 
N.W. 84, 68 Mich. 332, 336. 

47. Ala.—^Bates v. Oden, 73 So. 921, 
198 Ala 569. 

32 C.J. p 603 note 20. 

48. Pa—Shaver v. McCarthy, 5 A. 
614, 616, no Pa. 339, 346—In.re 
Heft, 8 PaDist 99, 101. 
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Dcli h :'.A disordered siate, more or less tem¬ 
porary, of the mental faculties a form of men¬ 
tal aberration incident to fevers, and sometimes to 
the last stag'es of chronic diseases,®" being also call¬ 
ed “delirium febrile a mental aberration or a 
uandering of the mind;®^ a mental state or con- 
di'.iGn, a condition of mental unsoundness and ir- 
rosponsibilit}', for the time being that state of 
mind in which it acts without being directed by the 
power of volition, which is wholly or partially sus- 
pended.®! Delirium may be due to various caus¬ 
es,®2 such as disease or illness,®^ or intemperance ;®'^ 
it is essentially temporary in its nature, and ceases 
with the removal of the cause.®® 

“Delirium” is sometimes synon 3 *mous with '^intox¬ 
ication;’'®® and has been distinguished from '‘in¬ 
sane delusion” see supra subdivision a (2) of this 
section and from “insanity” see supra subdivision b 
(3) of this section. 

“Delirium of grandeur” is a term sometimes used 
to describe “megalomania,’’ which is defined supra 
subdivision c of this section. 

“Delirium tremens,” sometimes called “settled in¬ 
sanity,” to distinguish it from “temporary insani- 
U’,”®'^ is a disease of the brain resulting from the 
excessive and protracted use of spirituous liquors, 


and characterized by frightful dreams and visions: 
a disorder of the brain arising from inordinate and 
protracted use of ardent spirits, and therefore al¬ 
most peculiar to drunkards; a temporary insanity 
or madness, accompanied with a tremulous condi¬ 
tion of the body or limbs, generally caused by habit¬ 
ual drunkenness;®® one of the forms of insanity 
consequent on excessive drinking ;®9 a violent de¬ 
lirium induced by the excessive and prolonged use 
of intoxicating liquors.^® Although “delirium tre¬ 
mens” commonly occurs in habitual drinkers, after 
a few days of total abstinence from spirituous liq¬ 
uors, it may be the immediate effect of an excess or 
a series of excesses in those who are not habitually 
intemperate as well as those who are.7i jt some¬ 
times makes its appearance in consequence of a 
single debauch, but more commonly it is the result 
of protracted or long continued intemperance.72 

Its synonyms are said to be “derangement,” “fren¬ 
zy,” “insanity,” and “madness.”73 The effect of 
“delirium tremens” on responsibility for crime is 
discussed in Criminal Law § 70. 

Delusion, While it has been said that what 
amounts to a delusion is not easy of statement,7-t 
for delusions ordinarily result from insanity,7® yet 
it may be generally stated that a delusion exists 


Presumption as to Idiocy or Insanity 
see Evidence § 147. 

56. Mont.—Sommerville v. Green- 
hood, 210 P. 104S. 1054, 65 Mont. 
101 . 

57. Mo.—SchoenhofC v. Haerlngr, 38 
S.W.2d lOli, 1015, 327 Mo. 837. 

58. Black L.D. 

59. Ky.—Supreme Lodgre K. of H. v. 
I^PP, T4 S.IV. 656, 657. 25 Ky.L, 74. 

60. Iowa.—State v. Xowells, 109 N. 
W. 1016, 135 Iowa 53, 61, 

61. Md.—Owingr^s Case, 1 Bland 370, 
3Sa. 17 Am.D. 311. 

Or.—Clark v. Eliis, 9 Or. 128, 1-41. 
SinoIlaTly expressed 
A fluctuating state of mind, creat¬ 
ed by temporary excitement.—Brog- 
den V. Brown, 2 Add.Eccl. 441, 162 
Reprint 356. 

S3. Mont.—Sommerville v. Green- 
hood, 210 P. 1048, 1054, 65 Mont. 
101 . 

£2. Ky.—Supreme Lodge K. of H. v. 
Lapp, 74 S.\V. 656, 657, 25 Ky.L. 
74. 

Mo.—Sehoenhoff v. Haering. 38 8.W. 

2d 1011, 1015, 327 Mo. 837. 

Mont.—Sommerville v. Greenhood, 
210 P. 1048, 1054, 65 Mont. 101. 

Pa.—Wuller’s Estate, 14 Pa.Dlst 89, 
98. 

As oaxLsed hy disease 

The law contemplates this species! 
of mental derangement as an Intel-1 


lectual eclipse; as a darkness occa¬ 
sioned by a cloud of disease passing 
over the mind, and which must soon 
terminate in health or in death. 
This happens most perfectly in 
dreams. A^^^at is commonly called 
delirium is always preceded or at¬ 
tended by a feverish and highly dis¬ 
eased ,state of the body. The pa¬ 
tient in delirium is wholly uncon¬ 
scious of surrounding objects; or 
conceives them to be different from 
what they really are. His thoughts 
seem to drift about; wildering and 
tossing amidst distracted dreams. 
And his observations, v,'’hen he makes 
any, as often happens, are wild and 
incoherent; or, from excess of pain, 
he sinks Into a low muttering, or 
silent and death-like stupor. 

Md.—Owing’s Case, 1 Bland 370, 386, 
17 Am.D, 311. 

Or,—Clark v. Ellis, 9 Or. 128, 141. 

64. Pa,—Wuller’s Estate, 14 Pa. 
Dist, 89, 98. 

€5. Mo.—Schoenhoff v, Haering, 38 
S.\V,2d 1011, 1016, 327 Mo. 837. 
Mont.—Sommerville v. Greenhood, 
210 P. 1048, 10’54, 65 Mont. 101. 
Pa.—Wuller’s Estate, 14 Pa.Dlst. 89, 
98. 

66. Ga.—Ring v. Ring, 38 S.E 330, 
331, 112 Ga, 854. 

67. Tex.—Evers v. State, 20 S.W. 
744, 748, 31 Tex.Cr. 318, 37 Am.S. 
R. Sll, IS L.R.A. 421. 
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ea Ind.—^^tna L. Ins. Co. v. Dem- 
ing, 2-4 N.B. 86, 376, 1'23 Ind. 384. 
389. 

32 C.J. p 603 notes ’35, 87. 

“A person ia dcUrinm trsiueas is 
a ‘distracted person.’ ”—Biaiodell v. 
Holmes, 48 Vt. 492, 496. 

69. Mass.—Lawton v. Sun Mut L. 
Ins. Co., 2 Cush. 600, 517. 

32 C.J, p 603 note 39. 

70. Ala.—Parrish v. State, 38 So. 
1012, 139 .Ma. 16. 

Ind.—^^tna L. Ins. Co. v. Deming, 
24 N.B. 86, 375, 123 Ind. 384, CS9. 

71. U.S.—Knickerbocker L. Ins. Co. 
V. Foley, S. C.. 105 U.S. 350, 854, 
26 LEd. 1055. 

Tex.—Erwin v. State, 10 Tex.App. 
700, 704. 

72. U.S.—Knickerbocker L. Ins. Co. 
V. Foley, S.C., 105 U.S. *350, 354. 26 
L.Ed. 1055. 

by delirlmn trsmers'' im¬ 
ports death by voluntary and habitu¬ 
al drunkenness.— St Louis Mut. L. 
Ins. Co. V. Graves, 6 Bush., Ky., 268, 
271. 

73. Ala.—Parrish v. State, 36 So. 
101'2, 1022. 139 Ala. 1C. 

74. Pa.—Taylor v. Trich, 80 A. 
1053, 165 Pa. '586, 601, 44 Am.S.R. 
679. 

76. Mo.—Rose v. Rose, 249 S.W 605, 
610. 
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where a person, against all evidence and probabil- 
it/, persists in believing, as facts, matters that have 
no existence except in his own perverted imagina¬ 
tion and so a delusion has been defined as a be¬ 
lief in a state or condition of things the existence of 
\'.'hich no rational person would believe a belief 
in something impossible in the nature of things or 
circumstances of the case;*^® the conception of the 
existence of something extravagant, which has no 
existence whatever, but of which the person en¬ 
tertaining it is incapable of becoming permanently 
disabused by argument, reason, or proof con¬ 
ceptions that originate spontaneously in the mind 
without evidence of any kind to support them, and 
can be accounted for on no reasonable hypothe¬ 
sis a diseased state of the mind in which persons 
believe things to exist, which exist only, or to the 
degree they are conceived of only, in their own 


§ 2 

j imaginations, with the persuasion so fixed and firm 
thai: neither evidence nor argument can convince 
them to the contrary ;S1 a fixed belief that a thing 
is true which is not true, or which is not true in the 
manner in which it is believed ;82 the mind’s spon¬ 
taneous conception and acceptance of that, as a 
fact, which has no real existence except in its imag¬ 
ination, and its persistent adherence to it against all 

evidence.®^ 

Delusions are divided into systematized and un¬ 
systematized delusions. A systematized delusion is 
one based on a false premise, p.ursued by a logical 
process of reasoning to an insane conclusion one 
that is logically arranged, explained, and defend- 
ed.85 It occurs in but two forms of insanity, para¬ 
noia and hysterical insanity.86 Unsystematized de¬ 
lusion is the common delusion of other insane per¬ 
sons. Both the systematized and unsystematized 


78. Ind.—Rush v. Megee, 36 Ind. 

C9. SO. 

Md.—Davis v. Denny, 50 A. 1037, 94 

Md. 390, 393. 

Similarly expressed 

(1) “A delusion is where o:?e sup¬ 
poses a thing to he true whic”:! is not 
true, and acts in reference to it as 
though it were actually true, and 
under a firm belief that It is so.”— 
Lucas V. Parsons, 24 Ga. 640, 651, 71 
Am.D. 147. 

(2) Delusion exists where a per¬ 
son pertinaciously believes some¬ 
thing to exist which does not exist, 
and acts on that belief.—In re Tit tel, 
Myr.Prob., Cal., 12, 14. 

77. N.Y.—Matter of Mason, 14 N.T. 

S. 434, 60 Hun 46, 51. 

Tex.—Petroleum Casualty Co. v. 

Kincaid. Civ.App., 93 S.W.2d 499, 

501, quoting Corpus Juris. 
Similarly expressed 

(1) A belief of facts which no ra¬ 
tional, or sane, person would believe. 
N.Y.—Riggs V. American Home Mis¬ 
sionary Society, 35 Hun 656, 65S. 

Tex.—Petroleum Casualty Co. v. 

Kincaid, Civ.App., 9'3 S.W.2d 499, 

501, Quoting Corpus Juris. 

(2) ”A fixed belief in a proposition 
which has no foundation in evidence, 
and which is so extravagant that a 
reasonable man would not adhere to 
it. It is a fixed and extravagant be¬ 
lief that a fact exists where there 
is no evidence to furnish a basis to 
such belief.”—In re Sturtevant’s Es¬ 
tate, ISO P. 595, 596, 92 Or. 269. 

(3) A belief in the existence of 
.^something that does not exist.—In re 
Doster, 113 A. 831, 271 Pa. 68—Tay¬ 
lor V. Trich, 30 A. 1053, 165 Pa. 586, 
601, 44 Am.S.R. 679. 

(4) Delusions are false beliefs, as 
when one believes that another is 
his enemy or that he is pursued by 


persons who are trying to do him 
harm, or that he Is the object of 
persecution or is being poisoned. 

Mo.—Schoenhoff v. Haering, 38 S.W. 
2d 1011, 1015, 327 Mo. 837—Bens- 
berg V. Washington University, 
158 S.W. 330, 333. 251 Mo. 651. 

Tex.—Petroleum Casualty Co. v. 
Kincaid, Civ.App., 93 S.W.2d 499, 
501, quoting Corpus Juris. 

7a N.Y.—Riggs v. American Home 
Missionary Society, 35 Hun 656, 
659. 

Definition held too narrow 
Kan.—Medill v. Snyder, 58 P. 962, 61 
Kan. 15, 23, 78 Am.S.R. 307. 

79. N.Y.—Matter of Henry, 41 N.Y. 
S. 1096, 18 MIsc. 149, 164, 2 Gibb. 
Surr. 161. 

32 C.J. p 604 note 59. 

82. Cal.—In re Scott. 60 P. 527, 128 
Cal. 57, 62. 

32 C,J. p 604 note 58. 

Spontaneity and absence of support¬ 
ing evidence essential 

(1) If the element of spontaneity 
is not present, and there be any ex¬ 
traneous reason, however slight, In¬ 
ducing the conviction in question, 
and to which a deliberative mind 
would give attention, there is no de¬ 
lusion.—Stevens v. Myers, 121 P. 434, 
438, 62 Or. 372, 

(2) ‘Tf there is any evidence to 
support the belief, it is not a delu¬ 
sion.” In re Sturtevant’s Estate, 180 
P. 595, 596, 92 Or. 269. 

(3) “If there was any foundation 
in fact, the mental operation was not 
a delusion.”—In re King’s Will, 172 
N.Y.S. 869, 871. 

81. Me.—Robinson v. Adams, 62 Me. 

369, 401, 16 Am.R. 373. 

Tex.—Petroleum Casualty Co. v. 
Kincaid, Civ.App., 93 S.W.2d 499, 
501, quoting Corpus Juris. ' 

32 C.J. p 604 note S3. 
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82. Cal.—In re Russell's Estate, 
210 P. 249, 254, 189 Cal. 759. 

88. Ark.—Taylor v. McClintock, 112 
S.W. 405, 412, 87 Ark. 243. 

Kan.—Akins v. Akins, 199 P. 92*2, 
923, 109 Kan. 453. 

N.J.—Smith v. Smith, 25 A. 11, 12, 
48 N.J.Eq. 566—Middleditch v. 
Williams, 17 A. 826, 45 N.J.Eq. 726, 
734, 4 L.R.A. 738, reversed on oth¬ 
er grounds 21 A. 290, 47 N.J.Eq 
585. 

Similar dsfluitious 

(1) A false belief, originating 
spontaneously in the imagination, 
without foundation either in fact or 
evidence, of the falsity of which the 
person affected cannot be convinced 
by argument or proof.—In re Doster, 
113 A. 831, 271 Pa. *68, 70. 

(2) A false conception and persist¬ 
ent belief, unconquerable by reason, 
of what has no existence in fact. 
Colo.—Ryan v. People, 163 P. 766, 

757, 60 Colo. 425, L.R.A.1917P 646, 
Ann.Cas.l917C 605. 

Tex.—^Petroleum Casualty Co. v. 
Kincaid, Civ.App., 93 S.W.2d 499, 
501, quoting Corpus Jnris. 

(3) A pertinacious adherence to 
some delusive Idea, in opposition to 
plain evidence of its falsity.—State 
V. Pike, 49 N.H. 399, 432, 6 Am.R. 
533. 

(4) The spontaneous product of 
the subjective processes of a disor¬ 
dered intellect, inducing a belief 
without any support in extrinsic ev¬ 
idence.—Stevens v. Myers, 1'21 P. 
434, 126 P. 29, 62 Or. 372, 382. 

84. Ark.—Taylor v. McClintock, 
112 S.W. 405, 412, 87 Ark. 243. 

85. Tex.—^Pyle v. Pyle, Civ.App., l'59 
S.W. 488, 491. 

83. Tex.—Pyle v. Pyle, supra. 

87. Tex.—Pyle v. Pyle, supra. 
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delusions may be held by an insane person either 
for a long or for a short pericd.^^ 

“Delusion’* has been said to be sometimes equiva¬ 
lent to “hallucination,”S9 “insanity” as discussed su¬ 
pra subdivision b (3) of this section, “prejudices,”®^ 
and has been contrasted with, or distinguished from, 
“erroneous belief or mistake,”®^ “hallucination,”®- 
“impression,”®3 “insanit}’” as discussed supra sub¬ 
division b (3) of this section, “mere error of judg- 
ment,”®'^ and “mistaken belief.”®^ 

Delusion as a symptom or test of insanity is dis¬ 
cussed supra subdivision b (4) of this section. 

“Delusions of grandeur” is a term sometimes used 
to describe “megalomania.” 

“Insane delusion” is discussed supra subdivision 
a (2) of this section. 

Delusional insanity. See supra subdivision b (5) 
of this section. 

Demens. One whose mental faculties are en¬ 
feebled, one who has lost his mind; distinguished 
from “amens,” one totally insane.®® 

Demented. Of unsound mind.®^ 

Dementia. A form of insanity,®® not generally 
accompanied by delusion or uncontrollable im¬ 
pulse,®® and not necessarily congenital.i Dementia 


presents itself in an infinite variety of ways, sel¬ 
dom exhibiting itself in any two cases exactly in 
the ssme manner.® It has been defined as an ex¬ 
tremely low condition of the mental function;® 
madnessprofound general mental incapacity;® a 
state of eiifeeblement of the mind or impairment of 
the mind, usually the result of the other forms of 
insanity;® that form of insanity which is charac¬ 
terized by mental weakness and decrepitude, and 
by total inability to reason,^ or wherein the men¬ 
tal derangement is accompanied with a general de¬ 
rangement of the faculties.® It has been said to 
be but another word for, or the technical term for, 
the popular word “crazy.”® 

“Acute primary dementia” is a form of tempo¬ 
rary insanity, although often extreme in its intensi¬ 
ty, and occurring in young people or adolescents. 
It is accompanied by a state of general physical 
debility or exhaustion and is induced by conditions 
likely to produce that state, such as malnutrition, 
overwork, dissipation, or too rapid growth.^® 

“Dementia paral 3 rtica” is a chronic insanity, begin¬ 
ning in slight failure of mind, slight change of char¬ 
acter, and slight loss of muscular strength and ac¬ 
curacy of muscular adjustment, and proceeding 
sometimes faster and sometimes slower, with occa¬ 
sional temporary improvement, to complete demen¬ 
tia and general paralysis. The sensory functions 


88. Tex.—Pyle v. Pyle, supra. 

32 C.J. p 60S note 11. 

33. la desozilsinsr beliefs 

“It is clear enough that the trial 
judge in his employment of the 
word ‘hallucination’ as descriptive 
of a belief, and not as descriptive 
of some sense impression, used the 
term as meaning the same as ‘delu¬ 
sion.* ”—Petroleum Casualty Co. v. 
Kincaid. Tex-Civ.App., 93 S.W.'2d 499, 
501, citing Corpus Juris. 

sa Substantially not different 
In discussing the relation of a de¬ 
lusion to the prejudices arising 
therefrom, the court said: “It seems 
to me that the court below fell into 
an error in drawing a distinction be¬ 
tween the Insane delusion itself and 
the impressions or prejudices occa¬ 
sioned by such delusion, and in sup¬ 
posing that the former might cease 
and the latter continue. They are 
to my mind the same thing, or rath¬ 
er, the presence of absurd prejudices, 
of groundless antipathies, or silly 
and chimerical hatreds, originating 
in acknowledged insanity, is the only 
evidence we can have of the exist¬ 
ence of the delusion.”—^Boya v. Eby 
8 Watts., Pa., C6, 72. 

91. Ark.—Taylor v. McClIntock, 112 
S.W. 405, 414, S7 Ark. 243. 


Kan.~Akins v. Akins, 199 P. 922, 
923, 109 Kan. 453. 

N.J.—Smith V. Smith, 25 A 11, 12, 
48 N.J.Eq, 566, 570. 

92. Chlst of distinotioxL 
Hallucinations are tricks of the 

senses. Delusions are false beliefs. 
The hallucinations pass away, but 
the delusions remain. 

Mo.—Schoenhoff v. Haerlng, 38 S.W. 
2d 1011, 1015, '327 Mo. 837—Bens- 
berg V. Washington University, 
158 S.W. 330, 333, 251 Mo. 661. 
Tex,—Petroleum Casualty Co. v. 
Kincaid, Civ.App., 93 S.W. 2d 499, 
501, quoting Corpus Juris. 

93. Gist Of distiuotion 

“The term ‘delusion* refers to the 
state of mind; ‘impression,’ to the 
results of that state of mind.”— 
Boyd V. Eby, S Watts, Pa., 66, 7’2. 

94b Or.—Stevens v. Myers, 121 P. 

434, 438, 62 Or. 372. 

95. N.Y.—Matter of ILapham, 44 NT. 
T.S. 90, 19 MIsc, 71, 77, 2 Gibb. 
Surr. 179. 

98. Black Lr.D. 

97. Black L.D. 

9& U.S.—Hall V. Unger, C.C.Cal., 11 
P.Cas.No.6,949, 2 Abb. 507, 4 Sawy 
672, affirmed 15 Wall 9, 2 L.Ed. 

Md.—Owing’s Case, 1 Bland 370, 390. 
17 Am.D. '311. 
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99. N.H.—^Dennett v. Dennett, 44 N. 
H. -531, 587, 84 Am.D. 97. - 

1. N.T.—^People v. Lake, 2 Park.Cr. 
21*5, 218. 

2. U.S.—^Hall V. Unger, C.C.Cal., 11 
P^Cas.No.6,499, 2 Abb. 507, 4 Sawy. 
672, affirmed 15 WalL 9, 21 Ij.Ed. 
73. 

3. Ill.—Pyott V. Pyott. 90 Ill.App. 
210, 221, affirmed 61 N.E 88 191 

m. 280. 


4. Tenn.—Cornwell v. State, Mart. & 
T. 147, 156. 


5. Ill.—Pyott V. Pyott, 90 IlLApp. 
210. 221, affirmed 61 N.E. 88, 191 
Ill. 280. 

Pa.—Guarantee Trust & Safe Depos¬ 
it Co. V. Waller, 88 A 13, 240 Pa. 
576, 583. 


6. N.T.—Matter of Shaw. 2 Redf. 
Surr. 107, 132. 


210, 221, affirmed 61 N.E. 88, 191 
Ill. 280. 

32 C.J. p 608 notes 16, 18. 

8. U.S.—^Hall V. Unger, C.C.Cal. 11 
P.Cas.No.6,949. 2 Abb. 507. 4 Sawy 
672, affirmed 15 Wall. 9, 2 LEd. 73 


9. Mo.—^Hamon v. Hamon, 79 s.W 
422, 426, 180 Mo. 685. 


la Black Ii.D. 
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are likewise somewhat impaired.^^ It is also called 
general paralysis, progressive paral 3 'sis, general pa¬ 
resis, cirrhosis of the brain, softening of the brain, 
paretic dementia, pericerebritis, periencephalomen- 
ingetis, diftiisa chronica, and encephalitis intersti- 

tialis corticalis.^2 

"‘Dementia prsecox” is a term applicable either to 
the early stages of dementia or to the dementia of 
adolescence, but more commonly applied to the lat¬ 
ter it is merely a cognomen applied to a mental 
and physical condition, the mental condition being 
merely, in effect, a result of a definite physical con¬ 
dition of the brain.14 has been said to include 
a wide range of mental disorders which occur in 
early life and to consist of three types, namely, pri¬ 
mary dementia, catatonia or katatonia, and hebe¬ 
phrenia it has been described as a progressive 
mental disease often evidenced by S3Tnptomatic con¬ 
duct which, in a sane person, might well be char¬ 
acterized as cruel, such as jealousy-, rudeness, sus¬ 
picion, and the like,^® and sometimes accompanied 
b}' delusions, as of persecution, similar to cases of 
manic-depressive insanity.17 It is also called ""ad¬ 
olescent insanity” and ""schizophrenia.”^® 

‘"Dementia praecox of paranoid type” has been 
described as a mental ailment which makes the sub¬ 
ject a dangerous man to be at large.^® 

""Senile dementia,” as the words indicate, is de¬ 


§ 2 

mentia from age, or that diminution and wealoiess 
of the mental faculties which result from old age .20 
It is a distinct disease of the brain ,21 which has 
a tendency to produce a hardening and contraction 
of the brain.22 It has been defined by the various 
authorities on medical jurisprudence as a form of 
insanity^® in the aged;24 a mental disorder fre¬ 
quently attacking the faculties of old persons 
mental imbecility from old age profound general 
mental incapacity that peculiar decay of the men¬ 
tal faculties which occurs in extreme old age, where¬ 
by the person afflicted is reduced to second child- 
hood.2S Senile dementia differs both in process 
and progress of decay, and cannot be described by 
any positive characters.^® It begins gradually and 
is progressive in character;®® and in its gradual 
advance to incompetency it embraces a wide range 
of infirmity, varying from simple lapse of mem¬ 
ory to complete inability to recognize persons or 
things.®^ It has been said to be quite distinguish¬ 
able from mere senility and general weakness of the 
vital powers.®® 

""Tabetic dementia” is a form of mental derange¬ 
ment or insanity complicated with ""tabes dorsalis” 
or locomotor ataxia, which generally precedes, or 
sometimes follows, the mental attack.®® 

""Toxic dementia” is a weakness of mind or feeble 
cerebral activity, approaching imbecility, resulting 
from continued administration or use of slow poi- 


11- Pa.—Wuller’s Estate, 14 Pa,Dlst. 

89, 102, 103. 

32 C.J. p '609 note 23. 

12. Pa.—^IVuller’s Estate, supra. 

13. Black L.D. 

14. Mo.—In re Bearden, App., 86 S. 
TV.2d 685, 593. 

15. Okl.—^Loftin v. Yancey, 77 P,2d 
107, 108, 182 Okl. 313. 

le. Pa.--Talt V. Talt, 12 Pa.Dlst & 
Co. 25, 26. 

17. Me.—^Austin "W. Jones Co, v. 
State, 119 A. 577, 582, 122 Me. 214. 

18. Okl.—Loftln V. Yancey, 77 P.2d 
107, 108, 1-S2 Okl. 313. 

19. Me.—^Austin W. Jones Co. v. 
State, 119 A. 577, 683, 12'2 Me. 214. 

“Dementia piesooz wltli paranoid 
tendency” 

Where an expert witness, whose 
testimony was being taken in an at¬ 
tempt to prove a defendant not re¬ 
sponsible on account of Insanity, 
used the phrase as the name of the 
disease from which defendant was 
allegedly suffering, but could not tell 
what sort of a disease “dementia 
prsecox with paranoid tendency^* was, 
other than that it was a brain dis¬ 
ease, and added the positive asser¬ 
tion that “none of the au-horiUss 


attempt to tell what it is,“ the court 
held that such expert witness left 
the court and Jury helpless; and the 
showing did not constitute conclu¬ 
sive proof of insanity.—State v. 
Moore, 76 P.2d 19, 32, 42 N.M. 135, 
citing Corpus Juris, 

20. Ill.—Graham v. Deuterman, 91 
N.E. 61, 62, 244 Ill. 124—Smith v. 
Smith, 205 IlLApp. 116, 117. 

32 C.J. p 609 notes 34, 36. 44, 45. 

21. N.J,—^Poth v. Ellenberger, Ch., 
47 A, 216. 

22. Mo.—^Hamon v. Hamon, 79 S.W. 
422, 426, 180 Mo. 685. 

23. La.—^Andrus v. Andrus, 67 So. 
895, 136 La. 824, 825. 

24. Ill.—Pyott V. Pyott, 61 N.E. 88, 
191 Ill. 280, 283. 

■32 C.J. p '609 note 37. 

25. Mich.—McDaniel v. McCoy, 36 
N.W. 84, 68 Mich. 332, -336. 

26. W.Va,—Hiett v. Shull, 16 S.E. 
146, 36 W.Va. 563, 565. 

27. Pa.—Guarantee Trust & Safe 
Deposit Co. V. Waller, 88 A. 13, 16, 
240 Pa. 675. 

28. N.Y.—In re Moyer's Will, 163 N. 
Y.S. 296, 301, 97 Misc. '512. 

25. Iowa.—Gates v. Cole, 115 N.W. 
23S, 237, 137 Iowa 613. 
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Kan.—Wisner v. Chandler, 147 P. 
849, 853, 95 Kan. 36. 

30. Mo.—Byrne v. Fulkerson, 162 S. 
W. 171, 178, 254 Mo. 97. 

32 C.J. p 609 notes 43-46. 

31. Iowa.—Gates v. Cole, 115 N.Wi 
'236, 237, 137 Iowa 613. 

Kan.—Wisner v. Chandler, 147 P. 

849, S5'3, 95 Kan. 36. 

32 C.J. p 610 note 47. 

32. N.J.—Poth v. Ellenberger, Ch., 
47 A. 21-6. 

Absence of intelUgeut action essen* 
tlal 

To constitute “senile dementia" in 
a legal sense, it has been held that 
there must be such a failure o^ mind 
as to deprive the person of intelli¬ 
gent action. 

Iowa.—In re Koll's Estate, 206 N.W. 
40, 43, 200 Iowa 1122—Gates v. 
Cole, 115 N.W. 236, 237, 137 Iowa 
613. 

Kan.—Wisner v. Chandler, 147 P. 849, 
853, 95 Kan. 36. 

Increased sexual desire is not con¬ 
clusive as to general insanity.—Ha¬ 
mon V. Hamon, 79 S.W. >422, 426, 180- 
Mo. 685. 


33. Black L.D. 
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sons or of the more a.ctive poisons in repeated small 
doses, as in cases of lead poisoning and in some 
cases of addiction to such drugs as opium or alco- 
hol.s-i 

“Traumatic dementia” is a term used sometimes 
to indicate ‘‘traumatic insanity,” defined supra sub¬ 
division b f5) of this section. 

Deranged, As defined by statute, “deranged” is 
a term which embraces, under the head of “insane 
persons,” all except the natural born idiot.^s 

Derangement, In general the act of deranging, 
or state of being deranged: and more specifically, 
insanity; mental disorder.^^ 

“Mental derangement” is a broad, general term,^^ 
which, while it may include all forms of mental 
disease, has been held not to be so broad as to in¬ 
clude every form of mere mental confusion or ner¬ 
vousness.^ s 

Dcihroncmcnf of reason, A term which the 
courts have construed to be equivalent to “insanity,” 
as discussed supra subdivision b (3) of this section, 
and have compared with, or distinguished from, 
“heat of passion”39 and “obscurement of reason.”^o 

Difficulty zeith the head, A term which has been 
judicially interpreted to mean mental unsoundness 
or some derangement of the head or brain.^i 

Dipsomania, See supra subdivision c of this sec¬ 
tion. 

Dipsomaniac, One affected with dipsomania.^2 

Distracted person, A statutory phrase meaning a 
person incapable of acting rationally in the ordi¬ 
nary affairs of life and of comprehending the na¬ 
ture and value of property, so as to be incapable of 


transacting or procuring to be transacted ordinary 

businsss.-^S 

Dotage, That feebleness of the mental faculties 
which proceeds from old age; the diminution or de- 
ca}' Ci that intellectual power which was once pos¬ 
sessed ; the slow approach of death, of that irrevo¬ 
cable cessation, without hurt or disease, of all the 
functions which once belonged to the living ani- 

Dotard, An old man, a person in his dotage; one 
who on account of mental deterioration or decay 
may be likened to a child, or said to be in his sec¬ 
ond childhood; and distinguished from an “idiot,” 
who has no mind at all, from a “lunatic,” whose 
mind is in ruins, broken up, and the component 
parts of which are at variance with each other, and 
from a “patient in delirium,” whose mind is ungov- 
erned and ungovernable.^® 

Eccentricity, A marked peculiarity in a person’s 
mental condition; distinguished from “monomania” 
and “unsoundness of mind.”^® 

As a test or symptom of insanity it is considered 
supra subdivision b (4) of this section, and as af¬ 
fecting testamentary capacity in the C.J.S. title 
Wills § 22, also 68 C.J. p 437 note 32-p 438 note 38. 

Eckolalla, In medical jurisprudence, the constant 
and senseless repetition of particular words or 
phrases,, recognized as a sign or symptom of insan¬ 
ity or of aphasia.^7 

Eclampsia parturienfium, A term used to de¬ 
scribe “puerperal insanity,” defined supra subdivi¬ 
sion b (5) of this section. 

Emotional insanity. See supra subdivision b (5) 
of this section. As a defense to crime it is dis- 


34. Black L.D. 


35, W.Va.—^Hiett v. Shull, 15 S.E. 
146. 36 Vr.Va, 563. 565, quoting W. 
Va. Code ISJtl p 124 (4). 


33. Webster Xew Int.B. 


37. U.S.— IT. S. ex rel. Doughty* v. 

Hunt. D.C.X.T., -254 P. 355, 366. 
La.—Francke v. His Wife, 29 La. 

Ann. 302. 304. 

32 C.'J. p 610 note 48. 


33. DiOf&se smst be shown 


In holding an assertion that a de¬ 
fendant seemed nervous, and was “In 
a base,’* or “In a stupor like," In¬ 
sufficient to raise the issue of in¬ 
sanity or mental derangement with¬ 


in a statutorj* provision, the cour 
said: “The purpose of the sectioi 
appears to me to require the distinc 
assertion that the accused was suf 
fering from some form of menta 
disorder to which normal people an 
not subject ... It must ap 


pear that the disorder is not one 
which is consistent with what 
healthy people are subject to; it is 
an issue of disease, not of a varia¬ 
tion from the complete possession of 
one’s powers."—^U. S. ex rel. Doughty 
V. Hunt, D.C.N.T., 254 P. 365, 366. 
32. ^ Wis,—^Dillon v. State, 119 X.W. 

352, 137 Wis. 655, 66-3, 16 Ann.Cas. 
913—^Johnson v. State, 108 N.W. 

[ 55. 61. 129 Wis. 146, 5 L.R.A.,N.S., 

Sf'O. 9 Ann.Cas. 923. 

“Kent of passion” see Homicide §§ 
33 d, 35 d, and 40-54, as affecting 
degree of homicide; §, 87, as de¬ 
fense to prosecution for assault 
v/ith intent to kill; and § 371 as 
used In instruction to jury In pros¬ 
ecution for homicide. 

42. Wis.—Dillon v. State, 119 N.W. 

353, 366, 137 Wis. 666, 16 AnmOas. 
913. 

41. N.T.—Higbie v. Guardian Mut. 
L. Ins. Co., 53 N.T. 603, 605. 

28 


42. Del.—State v. Reldell, 14 A. 550, 
553. 14 Del. 470. 

Neb.—^Taylor v. Koenigstein, 260 

j W. 644, 647, 128 Neb. 809—Ex 
parte Schwarting, 108 N.W 125. 76 
Neb. 773. 

43. IlL—Snyder v. Snyder, 31 N.E. 
303. 142 Ill. 60, 64. 

Included within term “insane per¬ 
son” see supra subdivision a (4) of 
this section. 

44. Md.—Owlngs* Case, 1 Bland 370, 
389, 17 Am.D. 311. 

“Dotage" considered as form of in¬ 
sanity see supra subdivision b (5> 
of this section. 

45. Md.—Owings* Case, 1 Bland 370, 
389, 17 Am.D. 311, 

•3*2 C.J. p 610 note 52 [a]. 

43. Pa.—^Ekin v, McCracken, II 
Phila. 534, 636. 

47. Black L.D. 
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cussM generally in Criminal Law § 62, and specifi¬ 
cally in Homicide § 4 f. 

Epilepsy, A medical term^S used to designate a 
disease of the brain which occurs in paroxysms with 
uncertain intervals between them and defined as 
a chronic disease of the nervous system, attended 
by brain deterioration, which is progressive, con¬ 
genital, and likely to be transmitted by marriage 
and childbearing, and is considered incurable :50 a 
chronic functional disease characterized by fits or 
attacks in which there is a loss of consciousness, 
with a succession of tonic or clonic convulsions.®^ 
The disease is in the brain, and is generally organ¬ 
ic; but it may be functional and symptomatic of 
irritations in other parts of the body.®2 Epilepsy 
is not to be regarded as a form of insanitySS in the 
sense that a person thus afflicted can be said to be 
permanently insane, for there may be little or no 
mental aberration in the intervals between the at¬ 
tacks but epilepsy may cause insanity,®® and 
temporary insanity, in some cases, follows the pa¬ 
roxysms, varying in different instances from the 
slightest alienation to most violent mania, the lat¬ 
ter form of the affection being known as ^‘epileptic 
fury; ®6 and, while it lasts, it may be considered 
as a state of insanity, during which the patient is 
deprived of reason and judgment.67 The course of 
epilepsy is generally one of deterioration.®® 

‘‘Epilepsy” has been held synon)rmous with 
“fits;”®® and has been distinguished from “hystero- 
epilepsy.”®® 


§ 2 

I Erotomania and Fanatica mania. See supra sub¬ 
division c of this section. 

Fatnitas. A term sometimes used to describe “idi¬ 
ocy,” defined infra note 99. 

Feeble-minded person. Ordinarily a feeble-mind¬ 
ed person is a mental dwarf who has never had a 
completely normal mentality, in contradistinction to 
an “insane person” who once had a sound mind, but 
has lost it through injury or disease.®^ The term 
includes idiots and imbeciles.®^ 

Fit of mania. See supra subdivision c of this 
section. 

Folie Brightique. A French term used to desig¬ 
nate an access of insanity resulting from nephritis 
or Bright’s disease;®® the craziness resulting from 
Bright’s disease.®4 

Folie circulaire. The French name for “circular 
insanity” or “maniacal-depressive insanity.”®® 

Folie de grandeur. A French term sometimes 
used to describe “megalomania,” defined supra sub¬ 
division c of this section. 

Fool A dolt; a person deficient in intellect; a 
simpleton; one who acts absurdly or pursues a 
course contrary to the dictates of wisdom; one 
without judgment;®® one who is destitute of reason 
or the common power of understanding; an idiot.®^ 

A “natural fool” is a fool from birth, an idiot, 
one who has no understanding from his nativity.®® 


43, Cal.—Westphall v. Metropolitan 
Li. Ins. Co., 161 P. 169, 162, 27 
Cal.App. 734. 

Ga.—Morse v. Caldwell, 191 S.E. *479, 
485, 55 Ga.App. 804, quoting Cor- 
PTL8 Juris. 

49. Ga.—Morse v. Caldwell, supra, 
quoting Corpus Juris. 

—^Aurentz v. Anderson, 3 Pittsb. 
310, 311. 

32 C.J. p 610 note 67. 

50. N.J.—^Busch V. Gruber, 131 A. 
101, 98 N.J.Eq. 1. 

51. Mich.—^Beattie v. Bower, 2’87 N. 
W. 900, 903, 290 Mich. '517. 

52. Ga.—Morse v. Caldwell, 191 S.E, 
479, 485, 65 GsuApp, 804, quoting 

Corpus Jnxls. 

Pa*—^Aurentz v. Anderson, 3 Pittsb. 
310, 312. 

53. Ga.—^Morse v. Caldwell, 191 S.E. 
479, 485, 55 Ga.App. 80*4, quoting 
Corpus Juris. 

Pa.—^Aurentz v. Anderson, 3 Pittsb. 
310, 313. 

Wis.—Oborn v. State, 126 N.W. 737, 
748, 143 Wis. 249, 31 L..R.A.,N.S., 
963. 

Gia.—Morse v. Caldwell, 191 S.E. 


479, 485, 55 Ga.App. 804, quoting 
Corpus Juris. 

32 C.J. p 610 note 61. 

55. Wis.—Oborn v. State, 126 N.W. 
737, 748, 143 Wis. 249, 31 L.R.A., 
N.S., 966. 

58. Pa,—^Aurentz v, Anderson, 3 
Pittsb. 310, 313. 

67. Mass.-a-Lawton v. Sun Mut Ins. 
Co., 2 Cush. 600, 517. 

58. Pa.—^Aurentz v. Anderson, 3 
Pittsb, 310, 313, 313. 

32 C.J. p 611 note 67. 

59. Cal.—estphall v. Metropolitan 
L. Ins. Co., 161 P. 169, 162, 27 Cal. 
App. 734. 

60k Olst of distinctloxL 
The attack of hystero-epllepsy 
differs from true epilepsy in that 
the convulsions may continue with¬ 
out serious result for several suc¬ 
cessive days, while true epilepsy, if 
persistent, is always serious, associ¬ 
ated with fever, and frequently fet- 
tal.—Black UD. 

81. Wash.—^In re Hendrickson, 123 
P. 2 d 322, 327, 12 Wash.2d 600. 
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62. Wash.—^In re Hendrickson, su¬ 
pra. 

“Feeble-anindedaess” difflonlt to de¬ 
fine 

“Feeble-mindedness,like Insanity, 
is a term that is difficult to define 
and proof of its existence is largely 
a matter of fact based on the partic¬ 
ular facts and circumstances.—Ertel 
V. Ertel, *40 N.B.2d '86, 88, 313 Ill. 
App. 326. 

63. Black L.D. 

N.Y.—^Matter of McKean, .fre N. 
T.S. 4-4, 45, 31 Misc. 703, 1 Mills 
Suit. 56'2. 

65. Black L..D. 

66. Ky.—Sandefur v. Common¬ 

wealth, 137 S.W. 504, 606, 143 Ky 
655. 

67. Ky.—Sandefur y. Common¬ 

wealth, supra- 

Mich.—Crosswell v. People, 13 
427, 436, 87 Am.D. 774. 

—Clark V. Robinson, 88 Ill. 
498, 502. 

Neb.—^Hauber v. Leibold, 107 H.W. 

1042, 1044, 76 Neb. 706. 

32 C.J. p 622 note 81. 
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Frcncticus, In old English law, a madman, or 
a person in a frenzy.®^ 

Frenzy, Any violent mental agitation approach¬ 
ing to distracricn; violent and temporary derange¬ 
ment of the mental faculties; delirious rage, excite¬ 
ment, or enthusiasm."® 

As one of the synonyms of “delirium tremens,” 
see “Delirium Tremens” supra p 24 note 73, and as 
distinguished from “insanity” see supra subdivision 
b (3) of this section. 

Furor u-cnmis. Another name for “andromania,” 
defined supra subdivision c of this section. 

General insanity. See supra subdivision b (5) of 
this section. 

Grand nuil. An attack of epilepsy accompanied 
by convulsions and loss of consciousness.It is 
the technical term for epilepsy' in the major form; 
and is distinguished from “petit mal.”'^2 

Habitual insanity. See supra subdivision b (5) 
of this section. 

Hallucination. Hallucinations have been describ¬ 
ed as tricks of the senses, as when one in a de¬ 
lirium sees serpents, spiders, or other things where 
there are no such things.*^^ The primary meaning 
of “hallucination*' is a blunder; an error; a fallacy; 
a mistake;"'^ an error of eyesight, hearing, and the 
like, as v/nere the patient imagines that he sees an 
object when there is none, or hears a voice when 
no sound strikes his ear;'^5 and the medical defini¬ 
tion of the word is given as a morbid error in one 
or more of the senses;"® a perception of objects 
u-hich do not in fact make any impression on the 
external senses.'^^ has been said to be something 


in the nature of delirium'^® or delusion,*^® and’may 
be an evidence of insanity,®® especially if it cannot 
be corrected but it is not per se insanity,®2 for 
it is possible for a man to have a sound mind, even 
with some hallucinations,®® unless they become per¬ 
manent.®^ 

“Hallucination” has sometimes been used as equiv¬ 
alent to “delusion,” and sometimes has been distin¬ 
guished therefrom, see “Delusion” supra, and from 
“insane delusion,” considered supra subdivision a 
(2) of this section; and “temporary hallucination” 
has been distinguished from “insanity” see supra 
subdivision b (3) of this section. 

Hebephrenia. A form of mental disorder or in¬ 
sanity coming on at the time of puberty, and marked 
by depression, gradual failure of mental faculties, 
and moral deterioration with egotistic and self-cen¬ 
tered delusions. It is said to be one of the three 
types of “dementia prsecox.”®® 

Hemiplegia or Hemiplegy. Paralysis of half of 
the body, as of both legs or both arms or an arm 
and leg;®® unilateral paralysis; paralysis of one 
side of the body;®^ also vascular spasms of the ar¬ 
teries of the brain.®® It is a brain disease usually 
caused by a tumor pressing upon the brain and im¬ 
pairing the mental faculties; it may also be pro¬ 
duced by a blow; indeed, anything that causes an 
undue pressure on the brain may produce paraly¬ 
sis.®® 

Homicidal insanity and Homicidal mania. See 
supra subdivisions b (5) and c of this section. 

Hydrocephalus externus. A progressive disease 
of the brain.®® 


63. Black L.D. 

70. Ala.—Parrish v. State, S6 So. 
1012. 1022, 139 Ala. 1$. 

71. Webster Int.D. 

72. N.Y.—People v. E^or, '67 N.R 
508. 907, 175 X.Y. 419. 

32 C.J. p 615 note 99. 

73. Mo.—Schoenhoif v. Haering, 38 
S.W.2a 1011, 1015, 327 Mo. 837— 
Bensbergr v. Washington Universi¬ 
ty. 15S S.Vr. 330 , C33, '251 Mo. 641. 

Tex.—Petroleum Casualty Co. v. 
Kincaid. Civ.App., 93 S.W.2d 499, 
501, quoting Corpus Juris. 

74. Vt.—Foster v. Dickerson, 24 A. 
253, 257, 64 Vt. 233. 

75. X.Y.—People v. Krist, 60 X.E. 
1057. 1060. 168 X.Y. 19. 

76. U.S.—MeXett v. Cooper, C.C. 
Mich.. 13 F. 5So, 590. 

Me.—Staples v. Wellington, 58 Me. 
453. 459. 

77. ^:e ,—Staples v. Wellington, su¬ 
pra. 


78. Me.—Staples v. Wellington, su¬ 
pra. 

79. Me.—Staples v. Wellington, su¬ 
pra. 

Mo,—Bensberg v. Washington Uni¬ 
versity. 158 S.W. ’330, 333, 251 Mo. 
641. 

Te:t.—^Petroleum Casualty Co. v. 
Kincaid, Clv.App., 93 S.W.2d 499, 
501, quoting Corpus Juris. 

S3. Ala.—Willis v. Vrillis, 189 So. 
873, 874, citing Corpus Juris. 

51. Pa.—CoirimonYv’ealth v. Mere¬ 
dith, 14 Whly.X.C. 1S8, 189. 

52. U.S.—McNett V. Cooper, C.C, 
Mich., 13 F. 586, 590. 

Me.—In re Loomis' Will, 174 A. 38, 
41, 133 Me. 81. 

82 C.J. p 611 note 83. 

53. Pa.—^Wuller's Estate, 14 Pa. 
Dist. 89, 98. 

84. HaILuo!l&atio& deemed Insanity 
‘When an hallucination has be-. 


come permanent, it is to be deemed 
insanity, general or particular ac¬ 
cording to the nature of the delu¬ 
sion under which the patient labors." 
—In re Loomis' Will, 174 A. 38, 41, 
133 Me. 81—Staples v. V/elllngton, 
58 Me. 45'3, 460. 

85. Okl.—Loftin v. Yancey, 77 P.2d 
107, lOS, 182 Okl. 313. 

86. U.S.—Gray v. U. S., C.C.A.Ark., 
109 P.2d 728, 7'29. 

Kan.—Baughman v. Baughman, 4 P. 
1003, 1005, 32 Kan. S38. 

87. Black L.D. 

S8. Mass.—^Hough v. Contributory 
Retirement Appeal Board, 36 N.E. 
2d 415, 416, -309 Mass. 634. 

39. Kan.—Baughman v. Baughman, 
4 P. 1003, 1006, 32 Kan. 538. 

32 C.J. p 611 note 87. 

90. Pa.—^Evaneik v. Coal Mining 
Co. of Graceton, 27 A.2d 767, 769, 
150 Pa.Super. 27. 
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Hypochondria. A mental disorder characterized 
by a morbid anxiety as to the patient’s health, often 
associated with simulation of diseases and frequent¬ 
ly developing into melancholia.^^ 

Hypochondriac. A hypochondriac is a person af¬ 
fected with hypochondria, and is described in the 
language of medical men as one *'who has what we 
term a chronic invalid reaction which is purely 

mental.”92 

Hyponiania. See supra subdivision c of this sec¬ 
tion. 

Hysteria. A neurological condition brought on 
by various causes, such as physical injury, fright, 
shock, or worry ,*93 a disease in which the hysterical 
patient actually suffers the disabilities of paralysis, 
anesthesia, loss of power, or paroxysm, which he 
claims the condition is said to be mental rather 

than physical.95 

Hysterical paralysis. Hysterical paralysis is said 
to be a recognized pathological condition wherein 
the patient suffers from a belief in the disease, rath¬ 
er than from the disease itself, although the same 
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effect is produced as that caused by actual paralysis 
of the nerves and muscles; it is sometimes called 
hysterical loss of function there are no physical 
injuries, but the paralysis is real in so far as the 
patient is concerned.^ 

Hystero-epilepsy. A condition initiated by an 
apparently mild attack of convulsive hysteria, fol¬ 
lowed by an epileptiform convulsion, and succeeded 
by a period of ’^clownism” in which the patient as¬ 
sumes a remarkable series of droll contortions or 
cataleptic poses, sometimes simulating attitudes ex 
pressive of various passions, as, fear, joy, erotism, 
etc. The final stage is one of delirium with unusu¬ 
al hallucinations. 

Hysteromania. See Andromania supra subdivi¬ 
sion c of this section. 

Idiocy. Idiocy, sometimes called “fatuitas,”^® has 
a fixed and definite meaning,^ and is a congenital 
disorder or deficiency,^ generally consisting in a de¬ 
fect or sterility of the intellectual powers^ or men¬ 
tal faculties,^ or in the destitution of powers never 
possessed, rather than in the loss or derangement of 
mental powers^ or in the perversion of the under- 


91. Mo.—Stearns v. Prudential Ins.. 
Co. of America, 140 S.W.2d 766, 
773. 776, 235 Mo.App. 135. 

32 C,J. p 611 note 91. 

S2. Mo.—Stearns v. Prudential Ins. 

Co. of America, supra. 

3'2 C.J. p 622 note 82. 

93. Li€U—M itchell v. T. L. James & 
Co., App., 176 So. 245, 249. 

94. La.—^Woodward v. Longino & 
Collins, App., 165 So. 603, 604. 

96. La.—^Mitchell v. T. L. James & 
Co., App., 176 So. 245, 249. 

Fhyslsal slsr&s not necessarT* 

“Many physicians do not under¬ 
stand hysteria, and because they can 
not see any demonstrable evidences 
of organic disease, deny the exist¬ 
ence of the disease and claim that 
the hysterical patient is simulating 
or malingering. So too many physi¬ 
cians think that a person suffering 
from hysteria, whether it be trau¬ 
matic hysteria or not, must show 
some symptoms of hysteria which 
are easily recognizable. This is not 
so; many persons have suffered 
from hysteria who showed no out¬ 
ward signs of this disease.”—^Wood¬ 
ward V. Longino & Collins, La.App., 
156 So. 503, <504, quoting Herzog 
Medical Jurisprudence p 2 O'!. 

96. La.—Woodward v. Longino & 
Collins, supra. 

DsfinitioxL paraplirasea 

(1) In Herzog’s Medical Jurispru¬ 
dence, on page 291, we read the fol¬ 
lowing: “A definition of hysterical 
paralysis or hysterical loss of func¬ 
tion has been given in this way. 


’The hysterical plaintiff says. *T 
cannot,” the expert for the defend¬ 
ant says “He will not will,” and the 
unbiased expert understanding hys¬ 
teria thoroughly aays, ”He can not 
will.” ’ ”—^Woodward v. Longino & 
Collins, supra. 

(2) Similar statement.—^Mitohell 
V. T. L, James & Co., La.App., 176 
So. 245, 249. 

97. La—^Mitchell v, T, L. James & 
Co., supra. 

98. Black L.D., sub verbo Epilepsy. 
Distinguished from epilepsy see 

“Epilepsy” ante. 

99. N.Y.—Stewart v. Liepenard, 26 
Wend. 255, 314. 

^'Complete Idiooy” has been defined 
in an English case as “total fatuity 
from birth.”—Browning v. Reane, 2 
Phllllm. 69. 161 Reprint 1080. 

1. N.Y,—Thompson v. Thompson, 21 
Barb. 107, 119. 

2. La—Francke v. His Wife, 29 La. 
Ann. 302, 304. 

N.Y.—Stewart v. Lispenard, 26 
Wend. 266, 314. 

32 C.J. p 612 note 94. 

“Congenital idlotcy” or ‘Tdiotcy de 
natlvitate” defined see supra note 44. 
Exists at birth 

U.S.-—Hall V. Unger, C.C.Cal., 11 P. 
Cas.No.6,949, 2 Abb. -SOT, 4 Sawy. 
672, aflfirmed 15 Wall. 9, 21 L.Bd. 
73. 

SCnst bs organio 

(1) “Congenital idiotcy, or idlotcy 
de nativltate, arises from a mal¬ 

31 


formation of the cerebral organ.”— 
Piper V. Stinson, 14 S.C.L. 251, 252. 

(2) It is said to be due to defec¬ 
tive structure of the brain.—^Francke 
V. His Wife. 29 La.Ann. 302, *304. 

(3) It generally depends on organ¬ 
ic defects.—Somers v. Pumphrey, 24 
Ind. 231, 244. 

Similarly expressed 

(1) “That condition in which the 
human creature has never had from 
birth, any [or] the least glimmering 
of reason, and is utterly destitute of 
all those intellectual faculties by 
which man, in general, is so emi¬ 
nently and peculiarly distinguished.” 
Md.—Owings’ Case, 1 Bland 370, 386, 

17 Am.D. 311. 

Neb.—^Hauber v. Leibold, 107 N.W. 
1042, 1044, 76 Neb. 706. 

(2) Other statements see 32 C.J. 
p 612 note 8 [a] (1), (3). 

3. Ky.—Sandefur v. Common¬ 
wealth. 137 S.W. 504, 506, 143 Ky. 
655. 

Mich —People v. Crosswell. 13 Mich. 
427, 436. 

N.Y.—Thompson v. Thompson, 21 
Barb. 107, 120—Stewart v. Lispen¬ 
ard, 26 Wend. 2-55, 314. 

4. La.—Francke v. His Wife, <29 La. 
Ann. 302, 304. 

N.Y.—^Thompson v. Thompson, 21 
Barb. 107, 120. 

5. U.S.—Hall v. Unger, C.C.Cal., 11 
P Cas.No.5,949, 2 Abb. 507, 4 Sawy. 
672, afiSrmed 15 Wall. 9, 21 L.Ed. 
73. 

32 C.J. p 612 note 6. 
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standing or intellect.® While idiocy has generally 
been classed under the general designation of “in¬ 
sanity,” it is more properly the absence of mind 
than the derangement of its faculties/ and is to be 
regarded as a natural defect rather than as a dis¬ 
ease or the result of a disease; and in law it is 
considered as a permanent and hopeless incapacity.® 

“Idiocy” has been distinguished from “imbecili¬ 
ty it differs from “lunacy” or “madness” because 
there are no lucid intervals or periods of ordinary 
intelligence;^® and it has been contrasted with 
“weakness of mind.”ii 

Idiopathic insanity. See supra subdivision b (5) 
of this section. 

Idiot. According to Blackstone, an “idiot” is “one 
that hath had no understanding from his nativity; 
and therefore is by law presumed never likely to 
attain any hence the term is most commonly ap¬ 
plied to those who from original defect have never 
had mental power.^® An idiot has been defined as 
a fool from birth; a natural fool; a human being 
in form but destitute of reason from birth, and de¬ 
prived of the ordinary intellectual power of man 


a person foolish from birth, or supposed to be nat¬ 
urally without a mind.i5 The term, however, is 
not always so restricted; and indeed it has some¬ 
times been defined as a human being destitute of 
the ordinary intellectual powers whether congenital, 
developmental, or accidental a person destitute 
of ordinary intellectual powers from any cause, and 
dating from any time.^7 It has been said that a 
man is not an idiot if he has any glimmering of 
reason, so that he can tell such common things as 
his age, his parents,^® or the days of the week, 
but these are purely arbitrary tests.^® 

“Idiot” has sometimes been held included by the 
term “insane person,” see supra subdivision a (4) 
of this section; and has been contrasted with, or 
distinguished from, “deaf-mute” supra, “dotard” su¬ 
pra, “imbecile,”20 “insane person” see supra subdi¬ 
vision a (4) of this section, “lunatic,”2i “mad- 
man,”22 and “person ‘of unsound mind.* **23 

Idiotic. Giaracterized by idiocy; foolish; per¬ 
taining to, or like, an idiot; senseless.24 

Idiotism. Idiotism is a total want of reasoning 
powers, growing from the malformation of the or- 


8. Ind.—Somers v. ' Pumphrey, 24 
Ind. 231. 244. 

X.Y.—Stewart v. Lispenard, 26 
Wend. 255, 314. 

7. U.S.—Hall V. Unger, C.C.Cal., 11 
P.Cas.Xo.5,949, '2 Abb. 307, 4 Sawy. 
672, affirmed 15 Wall. 9, 21 L.Ed. 
73. 

8. Md.—Owings’ Case, 1 Bland 370, 
3S6. 17 Am.D. 311. 

0. Ga.—Slaughter v. Heath, 57 S.E. 
69. 73, 127 Ga, 747. 27 L..R.A.,X.S., 
1 . 

32 C.J. p 613 note 40. 

10. Ky.—Sandefur v. Common¬ 
wealth, 137 S.W. 504, 305, 143 Ky. 
655. 

32 C.J. p 612 note 15. 

11. ICere “weakness of mind” is not 
“idiocy.”—Somers v. Pumphrey, 24 
Ind. 231, 235. 

12. III.—Clark v. Robinson, SS Ill. 
498, 502. 

W.Va.—Evans v. Johnson, 19 S.E. 
623. 627, 39 W.Va. 299, 45 Am.S.R. 
912, 23 L..R..A, 737. 

32 C.J. p 623 note 96 [a] (11). 

Coke’s definition 

‘‘[An idiot], which from his nativi¬ 
ty by a perpetual infirmity is non 
compos mentis.” 

N'.Y.—Blanchard v. Xestle, 3 Den. 
37, 41. 

Pa.—In re Beaumont, 1 Whart 52, 
53, 29 Am.D, 33. 

13. La.—Francke v. His Wife, 29 La. 
Ann. 302, 304. 

Ky.—Sandefur v. Common¬ 
wealth. 137 S.W. 504, 605. 143 Ky. 
655. 


Mich.—^People v. Crosswell, 13 Mich. 

427, 435, 87 Am.D. 774. 

Neb.—^Hauber v. Leibold, 107 N.W. 

1042, 1044, 76 Neb. 706. - 
Similaily expressed 

(1) “A person who has been de¬ 
fective in Intellectual powers from 
the instant of his birth, or at least 
before the mind has received the 
impression of any idea.” 

Ky.—Sandefur v. Commonwealth, 137 
S.W. 504, 506, 143 Ky. 655. 

Mich.—People v. Crosswell, 13 Mich. 
427, 435, 37 Am.D. 774. 

(2) Other similar statements see 
32 C,J. p 623 note 96 [a] (2), (8)- 
(10), (12)-(14). 

15. Iowa.—Speedling v. Worth 
. County, 26 N.W. 60, 68 Iowa 152. 
Ohio.—Potts V. First-Central Trust 
Co., App., 47 N.R2d 823, 825. 

18. Ky.—Sandefur v. Common¬ 
wealth, 137 S.W. '504, 605, 14'3 Ky. 
655. 

17. W.Va,—Hiett v. Shull, 15 S.H. 
146, 36 W.Va, 563, 565. 

18. Ill.—Clark V. Robinson, -88 Ill. 
493, 502. 

Ind.—Somers v. Pumphrey, 24 Ind. 
231, 245. 

32 C.J. p 623 notes 98-3. 

19. Ga.—Slaughter v. Heath, 67 S. 
E. 69, 127 Ga, 747, 750, 27 D.R.A..N. 
S„ 1. 

20. “Imbecile” contrasted 

(1) An “imbecile” is not an idiot. 
—McGown V, Underhill, 101 N.Y.S. 
313, 316, 115 ApiP.Div. 638, '37 N.Y. 
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Clv.Proc. 274, 38 N.Y.Civ.Proc. 11*6, 
19 N.T.Ann.Cas. 278—Barnes v. Wa¬ 
terman, 104 N.Y.S. 685, 691, 64 Misc. 
392, affirmed 114 N.Y.S. 1118, 129 
App.Dlv. 929. 

(2) A man may be of imbecile 
mind and yet not be an idiot—Odell 

V. Buck, 21 Wend., N.T., 142. 

21. Gist of distinction 

A “lunatic” is distinguished fi-om 
an “idiot” in that the lunatic has 
lucid intervals, while the idiot has 
no power of mind whatever.—Wein¬ 
berg V. Weinberg, 8 N.Y.S.2d 341,- 25-5 
App.Dlv. 366—Bicknell v. Spear, 77 
N.Y.S. 920, 921, 38 Misc. 389. 

22. Distinction stated 

The difference is that madmen put 
wrong ideas together, and so make 
wrong propositions, but argue and 
reason rightly from them; but idi¬ 
ots make very few or no proposi¬ 
tions, and reason scarce at all. 

Mo.—Bensberg v. Washington Uni¬ 
versity, 168 S.W. 330, 333, 251 Mo. 
641. 

Pa—Commonwealth v. Haskell, 2 
Brewst. 481, 497. 

23. Not necessarily the same 

(1) While an idiot may be a per¬ 
son of unsound mind, a person may 
be of unsound mind and not be an 
Idiot.—Smith v. Hlckenbottom, 11 N. 

W. 664, 667, 57 Iowa 73'4. 

(2) An inquisition of lunacy find¬ 
ing a person “of unsound mind” is 
no evidence that he is an Idiot.— 
Christmas v. Mitchell, 38 N.C. 63'5. 

24. Neb.—^Hauber v. Leibold, 107 N. 
W. 1042, 1044, 76 Neb. 706. 
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gan of thought at the time of birth.^s 

Illusion. In medical jurisprudence, an image or 
impression of the mind, excited by some external 
object addressing itself to one or more of the sens¬ 
es, but which, instead of corresponding with the 
reality, is perverted, distorted, or wholly mistaken, 
the error being attributable to the imagination of 
the observer, not to any defect in the organs of 
sense.^® 

Imbecile. Used as a noun, in its broadest sense, 
an “imbecile” is one destitute of strength either of 
body or mind; one who is weak, feeble, impotent, 
decrepit,*27 but more specifically, as the term is or¬ 
dinarily used and understood, an imbecile is any 
person who, not bom idiotic, has become so one 
who is mentally weak, rather than insane.29 *lm- 
beciles” aiford every grade of intelligence below 
the normal, and education, station, resources, etc., 
modify the aspects of their mental deficiencies, so 
that no possible standard can be invented that will 
divide imbeciles ev^n with approximate correct¬ 
ness and the term does not necessarily imply a 
condition of permanent and hopeless incapacity.^! 

The legal and medical definitions of the term 
have been distinguished and '^imbecile” has been 
contrasted with “idiot” supra, and “lunatic.”^^ 

The word “imbecile” is also used as an adjec- 
tive,34 and signifies characterized by feebleness; 


having the mental faailties feeble, undeveloped, 
weakened or impaired; half-witted; mentally im¬ 
potent, weak, or feeble; weak-minded; also desti¬ 
tute of strength, impotent.35 

Imbecility. In a broad, general sense “imbecility^ 
is defined as the quality of being imbecile; feeble¬ 
ness of body or mind; but it is not a word of exact 
meaning,^® for the line that marks the boundary be¬ 
tween capacity and imbecility is sometimes difficult 
to draw.37 More specifically, the word had been 
said to mean weakness of mind;®® that feebleness 
of mind which, without entirely depriving the per¬ 
son of the use of his reason, leaves only the faculty 
of conceiving the most common and ordinary ideas 
and such as relate almost always to physicar wants 
and habits.®® There is a state scarcely separable 
from idiocy in which the minds of some persons are 
capable of receiving some ideas, and of profiting to 
a certain extent by instruction; but owing either 
to an original defect, or to a defect proceeding from 
arrested development of the brain, the minds of 
such persons are not capable of being brought to a 
healthy standard of intellect, and this state is call¬ 
ed “imbecility.”^® The term has been used to de¬ 
note different grades of mental weakness between 
the limits of absolute idiocy on the one hand and 
perfect capacity on the other but the shades of 
difference between one species and another are 
sometimes almost imperceptible,^® and the various 


25. N.T.—^People v. Lake, 2 Park 
Cr. 215. 

26. Black L.D. 

27. Ill.—Campbell v. Campbell, 22 
N.B. 620, 622, 130 Ill. 466, 6 L.R.A. 
167. 

Iowa.—State v. Haner, 173 N.W. 225, 
226, 1S6 Iowa 1269. * 

K.T.—McGown v. Underhill, 101 N. 
T.S. 313, 116 App.Div. 638, 642, 37 
N.Y.Civ.Proc. 274, 38 N.Y.Civ.Proc. 
116, 19 N.Y.Ann.Cas. 278. 

32 C.J. p 622 note 84, p 623 note 85. 

28. Ohio.—Potts V. Glrst-Central 
Trust Co., App., 47 N.E.2d 823, 825. 

29. Kan.—Caple v. Drew, 78 P. 427, 
70 Kan. 136, 140. 

30. Mo.—State v. Palmer, 61 S.W. 
651, 667, 161 Mo. 152. 

32 C.J. p 623 notes 89, 91. 

31. Ohio.—^Potts V. Pirsrt-Central 
. Trust Co., App., 47 N.B.2d 823, 8'26. 

32. Not identloal 

The legal definition of the term 
“imbecile” is not necessarily iden¬ 
tical with the meaning ascribed to it 
by the medical profession, and espe¬ 
cially the alienist.—Grove v. Taylor, 
121 A. 923, 924, 143 Md. 184. 

33. N.Y.—^McGown v. Underhill, 101 
N.Y.S. 313, 316, 116 App.Div. 638, 
642, 97 N.Y.Civ.Proc. 274, 38 N.Y. 

44C.J.S.-^’ 


Civ.Proc. 116, 19 N.Y.Ann.Cas. 278 
—Barnes v. Waterman, 104 N.Y.S. 
685, 691, '54 Mlsc. 392, affirmed 114 
N.Y.S. 1118, 129 App.Div. 929. 

34, Conn.—Gould v. Gould, 61 A. 
•604, 612, ’78 Conn. '242, 2 'L.R.A.,N. 
S., 531. 

36. Ohio.—In re Emswiler, 11 Ohio 
S, & C.P, 10, 12. 8 Ohio N.P. 132.' 

38i Ill.—Campbell v. Campbell, 22 
N.B. 620, 622, 130 Ill. 466, 477, 6 
L.RA. 167. 

N.Y.—McGown v. Underhill, 101 N. 
Y.S. 313, 316, 116 App.Div. 638, 642, 
37 N.Y.Civ.Proc. 274, 38 N.Y.Civ. 
Proc. 116, 19 N.Y.Ann.Cas. 278— 
■Barnes v. Waterman, 104 N.Y.S. 
685, 691, '54 Misc. -392, affirmed 114 
N.Y.S. 1118, 129 APp.Div. 9'29. 

37. Ohio.—Messenger v. Bliss, '35 
Ohio St 687, 692. 

38. Neb.—Johnson v. Millard, 195 N. 
W. 485, 487, 110 Neb. 830. 

39. Iowa.—State v. Haner, 173 N.W. 
225, 226, 186 Iowa 2159. 

N.Y.—Delafleld v. Parish, 1 Redf. 

Surr. 1, 115. 

Similar deflni’tloiis 
“An abnormal deficiency either in 
those faculties which acquaint us 
with the qualities and ordinary rela¬ 
tions of things, or in those which 
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furnish us with the morals and mo¬ 
tives that regulate our relations and 
conduct toward our fellow men.”— 
In re Emswiler, 11 Ohio S. <& C.P. 10, 
12, 8 Ohio N.P. 132, quoting Bouvier 
L.D.—32 C.J. p 612 note 32 [a]. 

40. Iowa.—State v. Haner, 173 N. 
W. 2*25, 226, 186 Iowa 2169. 

La.—Francke v. His Wife, 29 La. 
Ann. 302, 305. 

41. Ga.—Slaughter v. Heath, 67 S. 
E. 69, 73, 127 Ga. 747, 27 L.R.A., 
N.S., 1. 

Ohio.—In re Emswiler, 11 Ohio S. & 
C.P. 10, 13, 8 Ohio N.'P. 132. 

Scope of term 

“Imbecility ... in law may 
not only include general weakness 
of mind, which may be ex nativitate, 
as in the case of idiots, but demen¬ 
tia or the breaking down of the intel¬ 
lect caused by disease or old age.”— 
State V. Palmer, 61 S.W. 651, 161 Mo. 
162, 171. 

42. Ohio.—^In re Emswiler, 11 Ohio 
S. & C.P. 10, 13, 8 Ohio N.P. 132. 

Sometimes overlapping 

“Holfbauer’s suggestion of three 
stages of imbecility failed, as some 
superiority of intellect would be in¬ 
cluded in an inferior grade, and •vice 
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g^rades or degrees are not very closely considered 
by the courts.'*^ “Imbecility” is usually incident to 
extreme age, and is generally the result of a gradu¬ 
al decay of the mental faculties.^'^ 

Although “imbecility” is said to be idiocy in a 
minor degree, ^5 jg said to be included by the 
term “insanity, ”46 jt jg distinguished from “idiocy” 
supra, “insanity” supra subdivision b (3) of this 
section, “lunacy,”-*" and “stupidity.”^^ 

“Absolute imbecility” is a phrase which implies 
a total want of reason and an utter loss of mem¬ 
ory.^ 9 

“Imbecility of mind” is a term hardly capable of 
exact or comprehensive definition. It is generally 
applied to a lack of normal mentality not so com¬ 
plete or absolute as exists in the condition called 
"idiocy,” but greater and more marked than in cases 
to which, in ordinary parlance, is applied the mild¬ 
er term “feeble-mindedness.”50 Although this dis¬ 
tinction or gradation may not have recognition in 
the terminology of science, it does exist in popular 
usage, and has had judicial approval. 

“Mental imbecility” is a weakness of the mind 
due to the defective development or loss of the 
faculties it consists of the absence of, or change 
in, the facult}^ of reasoning and discerning, which 
renders the person incapable of taking care of him¬ 
self and administering his affairs.®^ 

Impulsive insanity. See supra subdivision b (5) 
of this section; also Criminal Law § 77 and Homi¬ 


cide § 4. 

Incompetent, As a noun, an “incompetent” has 
been defined as meaning any person who, although 
not insane, is, by reason of old age, disease, weak¬ 
ness of mind, or any other cause, unable unassisted 
properly to manage and take care of himself or his 

property. 54 

As an adjective, the word imports mental deficien¬ 
cy so great as to render the person unable to com¬ 
prehend or transact the ordinary affairs of life;®® 
and has been compared with, or distinguished from, 
“insane” see supra subdivision a (1) of this sec¬ 
tion. The phrase “incompetent person,” generally 
and as including inexperienced persons, is defined 
in 42 C.J.S. p 540 notes 92-97; but as used in this 
title the terms “incompetent,” “incompetent per¬ 
son,” and “mentally incompetent person” have been 
variously held to refer to one incompetent from 
mental or physical impairment or inability as is 
found in the cases of insane persons, blind or crip¬ 
pled persons, or those whose physical or mental 
qualities are impaired;®® and, more strictly, to one 
incapable or incompetent due to mental imbecility 
or insanity, and not to mere physical infirmity ;®7 
and they have been defined as meaning a person 
who has not sufficient mental capacity to under¬ 
stand in a reasonable manner the nature and effect 
of the act which he is doing;®® one who is so af¬ 
fected mentally as to be deprived of sane and nor¬ 
mal action,®^ or one whose mental faculties are so 
impaired as to render him incapable of taking care 


versa.*’—State v. Palmer, 61 S.W. 651, 
161 Mo. 152, 172. 

43- Me.—St. George v. Biddeford, 76 
Me. 593. 595, 596. 

44- X.T.—Barnes v. "Waterman, 104 
X.T.S. 6S5. 691, 54 Misc. 392. 

Ohio.—Messenger v. Bliss, 35 Ohio 
St. 5S7, 592. 

45, Iowa.—State v. Haner, 173 X.W. 
225, 226, .186 Iowa 2159. 

La.—Francke v. His Wife, 29 La. 
Ann. 302, 304. 

46, Ohio.—Ross V. Todd, 4 Ohio Cir. 
Ct. 1, 2 Ohio Cir.Dec. 3S5. 

47, X.T.—Barnes v. Waterman, 104 
N.T.S. 6S5, 691, 54 Misc. 392, af¬ 
firmed 114 N.T.S. 1118, 129 App. 
Div. 929. 

Ohio.—Messenger v. Bliss, 35 Ohio 
St. 5S7. 592. 

48, Ohio.—In re Emswiler, 11 Ohio 
S. & C. P. 10. 12. 13, 8 Ohio N.P. 
132. 

32 C.J. p 613 note 33 [c]. 

49, Degrees discussed 

Ill.—Campbell v. Campbell, 22 N.E. 


620, 622, 130 Ill. 466, 477, 6 L.R.A. 
167. 

32 C.J. p 613 note 43 [a]. 

50. Iowa.—State v. Haner, 173 N.W. 
225, 226. 186 Iowa 2159. 

Ky.—Downing v. Slddens, 57 S.W.2d 
1. 3. 247 Ky. 311. 

“Imbecility of intellect'* contrasted 
with, or distinguished from, “In¬ 
sanity** see supra subdivision b 
(3) of this section. 

51. Iowa.—State v. Haner, 173 N.W. 
225, 226, 186 Iowa 2159. 

52. Ohio.—In re Emswiler, 11 Ohio 
S. & C.P. 10, 13, 8 Ohio N.P. 132. 

53. Ky.—Downing v. Siddens, 57 S. 
W.2d 1, 3. 247 Ky. 311. 

La.—Pons v. Pons, 68 So. 201, 209, 
137 La. 25. 

54. Cal.—Heilman Commercial 
Trust & Savings Bank, 275 P. 794, 
799, 206 Cal. 592. 

Ky.—Sabin v. Commonwealth, 26 S. 

W.2d 506, 509. 233 Ky. 636. 

Minn.—Parrish v. Peoples, 9 N.W. 2d 
225, 229, 214 Minn. 5S9. 

Okl.—In re Shipman’s Estate 85 P 
2d 317, 320, 184 Okl. 56—In re Nit- 
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ey’s Estate, 53 P.2d 215, 219, 175 
Okl. 389. 

55, S.C.—Edge V. Dunean Mills, 24 
S.E.2d 268, 271, 202 S.C. 189. 

56, Mo.—Saunders v. Prue, 151 S. 
W.2d 478, 483, 235 Mo.App. 1245. 

Person subject to insanity proceed¬ 
ings or to have a guardian appoint¬ 
ed for him see Infra § 11. 

57, Ky.—Downing v. Siddens, 67 S. 
W.2d 1. 3. 247 Ky. 311. 

58, Okl.—Charley v. Nowell, 221 P. 
255, 257, 97 Okl. 114. 

59, Mich.—In re Johnson’s Estate, 
281 N.W. 597, 600. 286 Mich. 213. 

Similarly expressed 

(1) One whose mind Is so affected 
as to have lost control of itself to 
such a degree as to deprive the per¬ 
son afflicted of sane and normal ac¬ 
tion. 

Mich.—In re Storlck. 31 N.W. 582, 
584, 64 Mich. 685. 

Wis.—In re Streiff, 97 N.W. 189 119 
WIs.. 666, 570, 100 Am.S.R. 903. 

(2) Other statements see 31 C.J. p 
404 note 56 [a]. 
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of his property;®® and, more specifically, one who 
has been judicially declared to be mentally unfit, 
being thus distinguished from an ‘'alleged incompe¬ 
tent person.”®^ 

“Mentally incompetent" has been held not to ap¬ 
ply to a person merely because he is ignorant of his 
legal rights ;®3 and it has been said that inability 
to manage or conduct a business successfully does 
not necessarily make one an “incompetent person.”®^ 

Inebriate. An habitual drunkard, discussed in- 
Drunkards § 1 notes 7-20. Although the term may 
not necessarily mean a person whom drink has 
made insane, in the common acceptation of that 
word,®® by statute an “inebriate" has been defined 
as a person who habitually, continuously, or period¬ 
ically indulges in intoxicating liquors to such an ex¬ 
tent as to stupefy his mind and to render him in¬ 
competent to transact ordinary business with safety 
to his estate;®® any person who has acquired the 
habit of using spirituous, malt, or fermented liq¬ 
uors, or cocaine or other narcotics, to such an ex¬ 
tent as to deprive him of reasonable self-control.®^ 

Insane. See supra subdivision a of this section. 

Insane criminal. See supra subdivision a (4) of 
this section note 79. 

Insane delusion. See supra subdivision a (2) of 
this section. 

Insane impulse. See supra subdivision a (3) of 
this section; also Criminal Law § 61 and Homi¬ 
cide § 4 d. 

Insanely. The adverb of “insane," defined as 
meaning “foolishly.”®® 

Insane person. See supra subdivision a (4) of 
this section. 

Insanity. Defined generally and discussed with 
particular reference to the degrees, kinds, symp¬ 


§ 2 

toms, and tests of insanity supra subdivision b of 
this section. 

Interdict and Interdiction. Under the French 
civil law, every person who, on account of insanity, 
or some other infirmity, has become incapable of 
controlling his own interests, can be put under the 
control of a curator, or guardian, who shall admin¬ 
ister his affairs with the same effect as he might 
do himself;®® the status of such person is called 
“interdiction,"'^® and the person is said to be “in- 
terdit" or “interdict.”*^i “Interdiction" has also 
been described as a proceeding instituted for the 
purpose of obtaining a curator for the person and 
property of an interdict.*^2 While the terms are, 
perhaps most frequently, employed in connection 
with persons of unsound mind, they are not restrict¬ 
ed to that class; but specifically, under the civil 
code of Louisiana, the term “interdict" may be ap¬ 
plied to an inebriate or a drug addict.*^3 

Intermittent or occasional insanity and Involution¬ 
al insanity. See supra subdivision b (5) of this 
section. 

Irrational. It has been said that “irrational” is 
an elastic term which may convey one idea to one 
person and an entirely different idea to another; 
that it may mean absurd, foolish, not according to 
reason, or unreasonable; and that a person may be 
irrational in this sense and still not be insane in any 
legal sense of the word;*^^ also, when applied to 
persons, it means not endowed with reason, or void 
of understanding.^® 

It has sometimes been held synonymous with, 
and sometimes distinguished from, “insane" see su¬ 
pra subdivision a (1) of this section. 

Irrationality. The quality or state of being ir¬ 
rational, or of not being endowed with reason, or 
of not being according to reason.*^® 
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•60. Cal.—In re Chapman’s Estate, 
243 P. 675, 676, 198 Cal. 145. 

61. Ky.—Downing v. Siddens, 57 S. 
W.2d 1, 3, 247 Ky. 311. 

N.T.—In re Palestine’s Estate, 270 N. 

T.S. 844, 847, 151 Misc. 100. 

Not aeoesiarUy so 

"Incompetency which ... Is 
alleged to render a defendant wholly 
devoid of understanding and Incapa¬ 
ble of transacting business of any 
nature is a condition which exists In¬ 
dependently of a judicial determina¬ 
tion of that fact.”—Olivera v. Grace, 
122 P.2d 664, 568. 19 Cal.2d 570, 140 
A.L,.R. 1328. 

62. N.Y.—In re Palestine’s Estate, 
270 N.Y.S. 844. 847, 161 Mlsc. 100. 


63. .S.C.—Edge v. Dunean Mills, 24 
S.E.2d 268, 271, 202 S.C. 189. 

64. Mich.—In re Johnson’s Estate, 
281 N.W. 597, 600, 286 Mich. 213. 

65. La.—Interdiction of Gasauet, 85 
So. 884, 885, 147 La. 722. 

66. N.C.—^In re Anderson, 43 S.E. 
649, 650, 132 N.C. 243. 

67. La.—Interdiction of Gasquet, 85 
So. 884, 885. 147 La. 722. 

68. Mich.—Cross well v. People. 13 
Mich. 427, 435. 87 Am.D. 774. 

69. La.—Interdiction of Gasquet, 85 
So. 884. 885. 886, 147 La. 722, citing 
Clv.Code art 422. 

See also Black L.D. 
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7a Black L.D. 

71. La.—Interdiction of Gasquet, 
supra. 

N.J.—In re Methot’s Will, 98 A 839. 
841, 87 N.J.Eq. 256. 

72. N-J.—In re Methot’s Will, su¬ 
pra. 

73. La.—Interdiction of Gasquet, 85 
So. 884. 885, 886. 147 La. 722. 

74. Okl.—^Alexander v. State, 90 P. 
2d 949, 953, 66 Okl.Cr. 219, citing 
Corpus Juris —Lee v. State, 234 P. 
654, 655. 30 Okl.Cr. 14. citing Cor¬ 
pus Juris. 

76. Webster New Int.D. 

76i Webster New IntD. 
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It has been held synonymous with “insanity” as 
discussed supra subdivision b (3) of this section. 

Irresistible impulse. As recognized by some 
courts, and as popular!}'- understood, “irresistible 
impulse” has been well defined to be an impulse pro¬ 
duced by, and growing out of, some mental disease 
affecting the volition, as distinguished from the per¬ 
ceptive powers, so that the person afflicted, while 
able to understand the nature and consequence of 
his act, and to perceive that it is wrong, is unable, 
because of such mental disease, to resist the im¬ 
pulse to do it;'^7 and it has been said that a person 
acts under an irresistible impulse when, by reason 
of the duress of mental disease, he has lost the pow¬ 
er to choose between right and wrong, to avoid do¬ 
ing the act in question, his free agency being at the 
time destroyed.^S 

This class of mental infirmity or insanity is to be 
distinguished from “emotional or moral insanity,” 
'‘insane delusion,” “morbid impulse,” “passion,” or 
“overwhelming emotion not growing out of or con¬ 
nected with a disease of the mind.”"9 

Katatonia. A form of insanity distinguished by 
periods of acute mania and melancholia and espe¬ 
cially by cataleptic states or conditions; a type of 
insanity characterized particularly by “sterotypism,” 
an instinctive inclination to purposeless repetition of 
the same expressions of the will, and “negativism,’' 
a senseless resistance against every outward influ- 
ence.s® 

Kleptomania. See supra subdivision c of this 
section. 

Kleptomaniac. A person having kleptomania. 


Korssakoff*s disease. A term used to describe 
“polyneuritic insanity,” defined supra subdivision b 
(5) of this section. 

Legal insanity. See .supra subdivision b (5) of 
this section. 

Lucid intervals. A lucid interval, as used in 
speaking of lucid intervals of insane persons, is not 
merely a cessation of the violent symptoms of the 
disorder, but a restoration of the faculties of the 
mind sufficiently to enable the person soundly to 
judge of the act,-82 such a full return of the mind 
to sanity as places the person in possession of the 
powers of his mind, enabling him to understand and 
transact his affairs as usual.®2 The term does not 
necessarily mean complete or perfect restoration of 
the mental faculties to their original condition; and 
it is sufficient if there is such restoration that the 
person is able to comprehend and to do the act with 
such reason, memory, and judgment as to make it 
a legal act;S4 but merely a cessation of the violent 
symptoms of the disorder is not sufficient.^s 

Lunacy. The word “lunacy” was originally used 
to designate periodical insanity, but it is not now 
confined to that meaning,86 and is generally re¬ 
garded as having the same extent of meaning as 
the word “insanity ;”87 and, like it, is frequently 
considered as being a disease,®* and so has been 
held included by the terms “mental disease,” “men¬ 
tal disorder,” and “mental illness” infra. It is said 
to have a fixed and definite meaning,*® and has 
been judicially defined as that condition in which the 
mind is directed by the will but is wholly or par¬ 
tially misguided or erroneously governed by it, or 
it is the impairment of any one or more of the fac- 


77. X.M.—state v. Moore, 76 P.2d 

19, 33. 42 N.M. 135. 

As used in criminal law see Crim¬ 
inal Law § 61 and Homicide § 4 d. 

78. Ky.—McCarty v. Commonwealth, 
71 S.W. 656, 65S, 114 Ky. 620, 24 
Ky.L. 1427. 

32 C.J. p 614 note 72. 

79. X.M.—State v. Moore. 76 P.2d 

19. 33. 42 X.M. 135, 

Distinguished from “moral insanity” 
and “passion” 

Tex.—Leache v. State. 3 S.W. 539, 
543, 22 Tes.App. 279, 309. 5S Am. 
R. 638. 

32 C.J. p 614 note 72 [b]. 

80. Black L.D. 

81. Del.—State v. Reidell, . 14 A. 

550, 553. 14 Del. 470. 

“Kleptomania” defined see supra sub¬ 
division c of this section. 

82. Del.—In re Miller, 85 A. 803, 

Sll, 312. 26 Del. 477. 

32 C.J. p 614 note 76. 


In the civil law 

"A lucid interval, under the civil 
law. Is not an apparent tranquility 
or a seeming repose. It is not a 
simple diminution or a remission of 
the disease, but a temporary cure: 
an intermission so clearly marked 
! that it perfectly resembles the re¬ 
turn of health; and as the nature of 
the interval cannot be ascertained in 
an instant, it must continue during a 
length of time sufficient to give the 
certainty of the temporary restora¬ 
tion of reason. That time must, in 
all cases, be considerable.”—Succes¬ 
sion of Tyler, 190 So. 651, 656, 193 
La. 4SO—Succession of Bey, 15 So. 
297, 46 La.Ann. 773, 787, 24 L.R.A. 
577—Godden v. Executors of Burke. 
35 La.Ann. 160, 173—32 C.J. p 614 
note 76 [a]. 

83. La.—Succession of Tyler, 190 So. 

651, 656. 193 La. 480. 
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84. S.C.—Team v. Bryant, 61 S.E. 
148, 150, 71 S.C. 331. 

32 C.J. p 615 notes 77-80. 

85. Miss.—Ricketts v. Jolllff, 62 
Miss. 440, 448. 

32 C.J. p 615 note 81. 

88. Okl.—Oklahoma Natural Gas 
Corporation v. Lay, 61 P.2d 680, 
582, 176 Okl. 75, quoting CrOrpns 
Juris. 

32 C.J. p 615 notes 82,- 83. 

87. Iowa.—Smith v. Hlckenbottom, 
H N.W. 664, 667, 67 Iowa 734. 

88. Pa.—McCullough v. Express¬ 
man's Mut. Ben. Assoc.. 19 A. 355, 
356, 133 Pa. 142, 7 L.RA. 210. 

Origin in disease 

*Tt arises from a morbid affection 
of the brain, and, like other diseas¬ 
es, is the subject of remedial treat¬ 
ment.”—Thompson v. Thompson, 21 
Barb.. N.Y.. 107. 119, 

89» N.T.—Thompson v. Thompson^ 
supra. 
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ulties of the mind, accompanied by, or inducing a 
defect in, the comparing faculty;®^ madness, con¬ 
sisting in a perv'ersion of the intellect a total 
deprivation or suspension of the ordinary powers of 
the mind;^2 usual or habitual insanity, with occa¬ 
sional clear or calm intermissions of the disorder. 

In its strictest sense the term implies unsoundness 
of mind, and either by statute or by construction 
the term “lunacy” may mean or include every kind 
of unsoundness of mind except idiocy but it does 
not embrace mere weakness of mind,^® lack of busi¬ 
ness capacity, or want of business experience.^® 

“Lunacy” has been held equivalent to, or synony¬ 
mous with, “insanity” see supra subdivision b (3) 
of this section, and “mania” see supra subdivision 
c of this section; and has been compared with, or 
distinguished from, “idiocy” supra, and “unsound 
mind” or “of unsound mind.’’^*^ 

Lunatic. The term “lunatic,” is derived from 
“luna,” the moon, and is now used as a generic 
term, although it was not used as such in ancient 
statutes or proceedings,^® for it was a technical 
word which was coined in ignorant times, as mean¬ 
ing those persons who, it was imagined, were af¬ 
fected by the moon; but in modern times it is re¬ 
garded as applying to persons with defects of the 
organs of the body.®® A lunatic has been defined 
as a person affected by lunacy; an insane person or 


§ 2 

a person of unsound mind; a person of deranged 
or unsound mind; a person whose mental faculties 
are in the condition called “lunacy,”^ a person who 
is incapable of governing himself or his affairs;® 
also one who possessed reason, but through disease, 
grief, or other cause has lost it, the term being espe¬ 
cially applicable to one who has lucid intervals and 
so may yet, in contemplation of the law, recover his 
reason.® Anciently, since the mental disorder was 
thought to be dependent on the moon, and therefore 
intermittent,^ only those persons who enjoyed lucid 
intervals were regarded as lunatics, but at the pres¬ 
ent time either by express statutory provision or 
by construction the word “lunatic” may mean and 
include all insane persons® or persons of unsound 
mind,® whether such unsoundness results from old 
age or intemperate habits,^ sometimes including, and 
sometimes excluding, idiots;® and the term is not 
limited to persons having lucid intervalSf® 

“Lunatic” has sometimes been held to be includ¬ 
ed by, or synonymous with, “insane person” see su¬ 
pra subdivision a (4) of this section, and has been 
contrasted with, or distinguished from, “dotard,” 
“idiot,” “imbecile” supra, “person of unsound 
mind,”l® and “spendthrift.”^^ 

Madman. A madman is an insane person, par¬ 
ticularly one suffering from mania in any of its 
forms; but it is not a technical term either of med- 


9a Md.—Owingrs* Case, 1 Bland 370, 
386, 17 Am.D. 311. 

32 C.J. p 615 note 86. 

91. Mich.—People v. Crosswell, 13 
Mich. 427, 435, 87 Am.D. 774. 

92. N.J.—^In re Vanauken, 10 N.J.Ba. 
186. 195. 

93. Ala.—Saxon v. Whitaker, 30 Ala. 
237, 239. 

94. N.Y.—In re Clark, 67 N.E. 212, 
175 N.T. 139, 142—Lewis v. Jones, 
50 Barh. 646, 667. 

Okl.—Oklahoma Natural Gas Corpo¬ 
ration V. Lay. 61 P.2d 680, 582, 176 
Okl. 76, duotingr Corpus Juris. 

32 C.J. p 616 notes 87-90. 

Scope of term 

The term “lunacy” has been held 
to include both classes of mental 
alienation, “mania” and “dementia.” 
—In re Vanauken, 10 N.J.Eq. 186, 
193. 

95. N.J.—^In re Vanauken, 10 N.J. 
Eq. 186. 195. 

N.T.—Matter of Brugh, 16 N.Y.S. 
651. 61 Hun 193, 197, affirmed 40 
N.B. 163, 145 N.Y. 601. 

99. N.Y.—Matter of Brujh. supra. 

97. Pla.—Clarke v. Knight, 94 So. 
665, 668, 84 Fla. 468. 


Neb.—Witte v. Gilbert, 7 N.W. 288, 
10 Neb. 639. 

32 C.J. p 621 note 64 [a]. 

98. Pa.—McElroy’s Case, 6 Watts & 

S. 451, 453. 

32 C.J. p 624 note 27. 

99. S.C.—Piper v. Stinson, 14 S.C.L. 
251, 252. 

1. Okl.—Oklahoma Natural Gas Cor¬ 
poration V. Lay, 61 P.2d 580, 682, 
175 Okl. 76, quoting Corpus Juris. 

32 C.J. p 624 notes 31, 33. 

2. N.J.—Lindeley's Case, 15 A. 1, 2. 
44 N.J.Bq. 564, 6 Am.S.R. 913. 

N.Y.—Matter of Clark, 67 N.Y.S. 631, 
632, 67 App.Dlv. 5—In re Mason, 
1 Barb. 436, 441. 

32 C.J. p 624 note 31 [c]. 

3. N.C.—In re Anderson, 43 S.B. 
649, 132 N.C. 243, 246. 

Okl.—Oklahoma Natural Gas Corpo¬ 
ration v. Lay, 51 P.2d 680, 682, 176 
Okl. 75, quoting Corpus Juris. 

32 C.J. p 624 notes 32, 33. 

4. N.J.—In re Hill, 31 N.J.Bq. 203, 
204. 

5. N.J.—^In re Hill, supra. 

N.T.—Bicknell v. Spear, 77 N.Y.S. 

920, 921, 38 Misc. 389. 

Okl.—Oklahoma Natural Gas Cor¬ 
poration V. Lay^ 61 P.2d 580, 682, 

I 175 Okl. 75, quoting Corpus Juris. 
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6. Okl.—Oklahoma Natural Gas Cor¬ 
poration V. Lay, 61 P.2d 580, 682, 
176 Okl. 76. 

32 C.J. p 626 note 37. 

7. S.C.—Robertson v. Lyon, 24 S.C. 
266. 

8. Mass.—Chapin v. Lowell, 80 N.E. 
618, 619, 194 Mass. 486. 

N.Y.—In re Wells, 67 N.Y.S. 631, 632, 
67 App.Div. 5, appeal dismissed 62 
N.E. 1101, 169 N.Y. 696. 

Okl.—Oklahoma Natural Gas Corpo¬ 
ration v. Lay, 51 P.2d 680, 682, 175 
Okl. 75, quoting Corpus Juris. 

32 C.J. p 625 notes 38, 39. 

9. Iowa.—^Hawley v. Griffin, 82 N.W. 
905, 906. 

N.Y.—Schoenberg v. Ulman, 99 N.Y. 
S. 660, 662, 61 Misc. 83, 18 N.Y.Ann. 
Cas. 363, reversed on other grounds 
101 N.Y.S. 798, 62 Misc. 104. 

Okl.—Oklahoma Natural Gas Corpo¬ 
ration V. Lay, 61 P.2d 680, 682, 175 
Okl. 76, quoting Corpus Juris. 

la Not ueoessarily the same 
While a lunatic is a person of un¬ 
sound mind, a person may be of un¬ 
sound mind and not be a lunatic.— 
Smith V. Hickenbottom, 11 N.W. 664, 
667, 67 Iowa 734. 

11- Ill.—In re Bishop, 149 HLApp. 
491, 498. 
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icine or the law, and is incapable of being applied 

with scientific precision.12 

“Madman’* has been contrasted with, or distin¬ 
guished from, “idiot” supra. 

Madness. It has been said that madness is a 
state of mind not easily reducible to correct defini¬ 
tion it consists of a perversion of the intellect, 
and has been defined as dementia,and lunacy,^® 
and has been contrasted with, or distinguished from, 
“idiocy” supra. 

Mad point. A term which is used to designate 
the idea or subject to which is confined the derange¬ 
ment of the mental faculties of one suffering from 

monomania,i7 

Mania. Generally see supra subdivision c of this 
section. 

Mania a .potii. See supra subdivision c of this 
section. 

Maniacal-dcprcssiz’c insanity. See supra subdivi¬ 
sion b (5) of this section. 

Mania transitoria. See supra subdivision c of 
this section. 

Medical insanity. See supra subdivision b (5) of 
this section. 

Megalomania. See supra subdivision c of this 
section. 

Melancholia. A disease of the mind and of the 
affections, which sometimes operates on the power 
of the will;is a form of insanity, the characteristics 
of which are extreme mental depression, associated 
with delusions and hallucinations, the hallucinations 
being errors of eyesight, hearing, and the like.^^ 

“Simple melancholia” is a kind of insanit}^ some 
of its pronounced characteristics being an indiffer¬ 
ence to life and to worldly interests and affairs.^® 


Melancholiac. A person affected with “melan- 

cholia.”2i 

Mental alienation. The generic term descriptive 
of the one cause for interdiction under the civil 
code of Louisiana, including imbecility, insanity, or 
madness.^2 jt is defined as consisting of the ab¬ 
sence of, or change in, the faculty of reasoning and 
discerning, which renders the person incapable of 
taking care of himself and administering his af- 

fairs.23 

Mental defective. A statutory phrase, akin to “in¬ 
sane person,” but of comparatively recent introduc¬ 
tion, as to the exact meaning of which some doubt 
has been expressed because of its use in two differ¬ 
ent senses, the one describing persons for whom a 
committee or guardian is to be appointed, the other 
relating to persons subject to custody, control, or 
training in a state institution. In the latter sense, it 
has been specifically defined as designating that 
type of persons commonly classed as feeble-minded, 
including idiots, imbeciles, and morons, usually those 
whose mental defect is congenital and so pronounced 
that they are unable to care for themselves and may 
prove a menace to thetfiselves or others in the 
community.24 In the former sense, in the absence 
of specific definition, it has been held to relate to 
mental incompetency, as defined infra, rather than 
to congenital mental defect and it has been 
contrasted with, or distinguished from, “insane 
person” see supra subdivision a (4) of this section. 

Mental defectiveness. A mental condition which 
has been recognized by statute only in compara¬ 
tively recent years it is defined as a condition 
of mind which is a departure from the general 
normal, but which is not a diseased condition or 

insanity.27 

Mental derangement. See “Derangement” supra. 

Mental disease. Mental disorder, and Mental ill- 


12 . Black L.D. 

iKiclce’s defiisitiozL criticized 

**Liocke defined a madman to be 
one who reasoned correctly from 
false premises, but that would em¬ 
brace a very largre class who are 
commonly supposed to be sane."— 
Francke v. His Wife, 29 La,Ann. 302, 
303—32 C.J. p 625 note 41 [a]. 

13- Md.—Owings' Case, 1 Bland 370, 
3S4. 17 Am.D. 311. 

14. Mich.—People v. Cross well, 13 
Mich. 427, 436, S7 Am.D. 774. 

15. Tenn.—Cornwell v. State, Mart. 
& T. 147, 156. 

32 C.J. p 60S note 21 [a]. 

16. Mich.—People v. Cross well, 13 
Mich. 427, 435, 436, 87 Am n 774 . 


17. Md.—Owings* Case, 1 Bland 370, 
3S8, 17 Am.D, 311. 

Monomania defined see supra subdi¬ 
vision c of this section. 

18. Del.—State v, Reidell, 14 A. 550, 
552, 9 Houst. 470. 

19. N.Y.—People v. Krist, 60 N.R 
1057, 1060, 168 N.Y. 19. 

32 C.J, p 617 notes 55, 56. 

20. Cal.—^In re Dolbeer, 86 P. 696, 
703, 149 Cal. 227, 9 Ann.Cas. 796. 

32 C.J. p 617 note 57. 

21 . Appearance and actions de¬ 
scribed 

People V. Krist, 60 N.E. 1067, 
1060, 168 N.Y. 19. 

22 . La.—^Pons v. Pons, 68 So. 201 , 
209, 137 La. 25. 
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23. La.—^Pons v. Pons, supra. 

24. W.Va.—^Petition of Wood, 16 S. 
E.2d 393, 395, 123 W.Va. 421. 

25. Meanings not the same 

A person can be declared a “men¬ 
tal defective" under statute author¬ 
izing appointment of committee for 
mental defective, notwithstanding 
such person is not a mental defec¬ 
tive as that term la defined in stat¬ 
ute relating to West Virginia Train¬ 
ing School.—Petition of Wood, supra. 

26. N.Y.—People ex rel. Beldstein v. 
Thayer, 202 N.Y.S. 633. 634 121 
Mlsc. 745. 

27. N.Y.—People v. Randazzo, 87 N. 
Y.S.2d 816, 816, 179 Misc. 127— 
People ex rel. Beldstein v. Thayer, 
202 N.Y.S. 633, 634, 121 Misc. 745. 
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ness. The terms have been specifically defined by 
statute to mean an illness which so lessens the 
capacity of the person to use his customary self- 
control, judgment, and discretion in the conduct 
of his affairs and social relations as to make it 
necessary or advisable for him to be under treat¬ 
ment, care, supervision, guidance, or control,and 
are to be construed to include insanity, lunacy, and 
unsoundness of mind.^^ 

Mental incompetcncy or Mental incapacity. The 
phrase is frequently defined in the same terms as 
“unsoundness of mind” post, and has been held to 
exist where there is an essential privation of the 
reasoning faculties, or where a person is incapable 
of understanding and acting with discretion in the 
ordinary affairs of life.^® It has been said that 
there is no clear dividing line between competency 
and incompetency and each case must be judged by 
its own peculiar facts but in general the test 
is said to be the ability to know the nature, char¬ 
acter, and effect of one’s acts, and to understand 
the subject matter of business transactions in 
which one is engaged and in order to estab¬ 
lish such incapacity or incompetency it has been 
held to be sufficient if, from any cause whatever, 
whether age, disease, or affliction, the person has 
become inca^ble of managing his own affairs 
but there must be such mental impairment as to 
render him incapable of understanding and of”act¬ 
ing with discretion in the ordinary affairs of life.^^ 
As used in a statute, the phrase has been held to 
mean, or refer to, any one who, although not in¬ 
sane, is, by reason of old age, disease, weakness of 
mind, or from any other cause, imable unassisted 
properly to manage or lake care of his property 

or himself.35 


As affecting the validity of, and as a ground for 
setting aside, contracts or conveyances see Con¬ 
tracts §§ 133, 418, and Deeds § 54; and as a 
ground for lunacy proceedings or as a condition 
precedent to the appointment of a guardian see 
infra § 11. 

Mental infirmity, A phrase which admits of, 
or refers to, a wide variety of mental conditions, 
of varying degrees of severity, depending on the 
individual case, and which is generally descriptive 
of mental weakness which need not be insanity or 
lunacy, for a person may have sufficient mental ca¬ 
pacity to transact some kinds of business and not 
others.3® 

Mentally incompetent person. See ^Tneompe- 
tent” supra. 

Mental unsoundness. See “Unsoundness of 
Mind” infra. 

Metasyphilis, A term sometimes used to de¬ 
scribe “syphilitic insanity,” defined supra subdivi¬ 
sion b (5) of this section. 

Methomania and Monomania, See supra subdivi¬ 
sion c of this section. 

Monomaniac, A person who exhibits, or is af¬ 
fected by, monomania, defined supra subdivision c 
of this section; a person who is deranged in a single 
faculty of his mind, or with regard to a particular 
subject only,’37 a person wffio is insane on one or 
more subjects, whether the insanity relates to one 
or more persons or things, but who is apparently 
sane on all others a person who is rational on 
all subjects except one, and with respect to that sub¬ 
ject exhibits the ordinary deportment and sagacity 
of a weakened mind.39 

Moral insanity. See supra subdivision b (5) of 
this section. 


28. Pa.—Commonwealth v. Schir- 
mer, 32 Pa.Dlst. & Co. 36, 42. 

29. Pa.—Commonwealth v. Schlr- 
mer, supra. 

30. Minn.—Parrish v. Peoples, 9 N. 
^.2(1 226, 229, 214 Minn. 589. 

Okl.—In re Wlnnett’s Guardianship, 
239 P. 603, 605. 112 Okl. 43—Pish 
V. Deaver, 176 P. 251, 263, 71 Okl. 
177. 

31. Ill.—Flynn v. Troesch, 26 N.E.2d 
91. 99. 373 Ill. 275—Hagenson v. 
Hagenson, 101 N.E. 606, 607, 268 
Ill. 197—Ertel v. Ertel. 40 N.E.2d 
86 . 88, 313 I11.APP. 326. 

32. U.S.—Beckley Nat Bank v. 
Boone, C.C.A.W.Va., 115 P.2d 513, 
517, reversing, D.C., Boone v. Equi¬ 
table Holding Co., 32 F.Supp. 896, 
and certiorari denied 61 S.Ct. 835, 
313 U.S. 568, 85 Ii.Bd. 1519. 


Not a question of intelligence 
In determining mental capacity, a 
court does not distinguish between 
different degrees of intelligence.— 
Weinberg v. Weinberg, 8 N.T.S.2d 
341, 346, 256 App.Div. 366. 

33. N.J.—^Warker v. Warker, 161 A. 
274, 275, 106 N.J.Bq. 499, affirmed 
156 A 647, 109 N.J.Eq. 106. 

34. Mo.—In re Bearden, App., 86 S. 
W.2d 585, 694, quoting Corpus Ju¬ 
ris—^Harrelson v. Pluomoy, 78 S. 
W.2d 895, 899, 229 Mo.App. 682, 
citing Corpus Juris. 

Seld not to constitute 

(1) Old age, weakening of the 
memory and understanding and occa¬ 
sional strange and eccentric acts are 
not of themselves sufficient evidence 
of “mental incapacity.”—^Beckley 
Nat Bank v. Boone, C.C.AW.Va., 116 
F.2d 513, reversing, D.C., Boone v. 

39 


Equitable Holding Co.. 32 F.Supp. 
896, and certiorari denied 61 S.Ct. 
835, 313 U.S. 568, 85 L.^ld. 1519. 

(2) More than poor business Judg¬ 
ment is required to establish Incom¬ 
petency.—In re Waite’s Guardianship, 
97 P.2d 238, 14 Cal.2d 727, prior opin¬ 
ion, App., 91 P.2d 617. 

35. Ky.—Sabin v. Commonwealth, 26 
S.W.2d 606, 509, 233 Ky. 636. 

Minn.—Parrish v. Peoples, 9 N.W.2d 
225, 229, 214 Minn. 589. 

36. S.C.—^Lewis v. Lewis, 20 S.E.2d 
107, 109, 199 S.C. 490. 

37. Ind.—Swygert v. Willard, 76 N. 
E. 765, 757, 166 Ind. 26. 

32 C.J. p 625 note 43. 

38. N.T.—Calhoun v. Jones, 2 Hedf. 
Suit. 34, 37. 

39. N.Y.—Thompson v. Thompson, 
21 Barb. 107, 120. 
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Natural fooL See “Fool” supra. 

Necrophilism, A form of affective insanity, man¬ 
ifesting itself in an unnatural and revolting fond¬ 
ness for corpses, the patient desiring to be in their 
presence, to caress them, to exhume them, or some¬ 
times to mutilate them, and, even in a form of sex¬ 
ual perversion, to violate them.^o 

Neurasthenia, Defined in medical jurisprudence 
as a condition of weakness or exhaustion of the 
general nerv’-ous system, gi'vdng rise to various forms 
of mental and bodily inefficiency a condition of 
nervous debility, nervous prostration,^2 and some¬ 
times referred to as nervous breakdown ,*^3 nervous 
exhaustion, or nerve fatigue.^^ 

“Traumatic neurasthenia” has been described as 
a derangement of the nervous system, or a nervous 
condition, frequently brought about by injur}’’ or 

shock.^5 

Neurosis, A functional nervous affection or dis¬ 
ease a change in the nervous system of the indi¬ 
vidual that produces s}Tnptoms of which, however, 
no physical signs can be found on examination 
in its broadest sense it may include any disease or 
disorder of the mind and hence all the forms of 
insanity proper.^S 

The term has been held S}Tionymous with “psy- 

choneurosis.”^3 

“Traumatic neurosis” has been described as a 
neurosis or disease that is usually produced by an 


injury, sometimes slight, such as a fall, giving a 
psychic shock, or shock to the mind, frequently ac¬ 
companied by concussion, but not necessarily so.^o 

Non compos and Non compos mentis. A generic, 
or general, legal term, meaning not of sound mind.^^ 
It may include all the species of madness, and all 
degrees of mental incompetency known to the law,52 
such as drunkenness, idiocy, lunacy, and sickness.53 
Although in the legal acceptance of the term54 the 
words “non compos mentis” have been regarded as 
words of determinate signification, implying a total 
deprivation of sense,55 and not a partial, but an en¬ 
tire, loss of understanding,55 yet under the influ¬ 
ence of modern legislation the words are now gen¬ 
erally construed to denote unsoundness of mind, im¬ 
plying the subject’s inability to manage himself and 
his ordinary affairs, from whatever cause such in¬ 
ability may arise.57 

The term has been held equivalent to “insane” see 
supra subdivision a (1) of this section, “not of 
sound memory” or “of non-sane memory,”58 and 
“unsound mind” or “of unsound mind ;”58 but it has 
also been contrasted with, or distinguished from, “of 
unsound mind”®® and “weakness” or “weakness of 
mind;”®i and it has been said that the legal defi¬ 
nition of “non compos mentis” is not necessarily 
identical with the meaning ascribed to those words 
by the medical profession, and especially the alien¬ 
ist.® 3 

“Non compos,” as a noun, has been specifically 


40. Black L-B. 

41. Black L,D. 

42. Kan.—Stacker v. Bondon Guar¬ 
antee & Accident Co., Limited, of 
London. England, 29S P. 754, 757, 
133 Kan. S9. 

43. X.Y.—Carroll v. Gimbel Bros., 
New York, 1S6 X.Y.S. 737, 742, 
193 App.Div. 444. 

44- Tex.—Smith Oil Co. v. Higgrs, 
230 S.W. 139, 140, 111 Tex. 173, 
177. 

45. Tex.—Smith Oil Co. v. Higgs, su¬ 
pra. 

48. Kan.—Stecher v. London Guar¬ 
antee & Accident Co., Limited, of 
London. England. 298 P. 754, 757, 
133 Kan. 89. 

47. Mo.—Fisher v. St. Louis Trans¬ 
it Co., 95 S.W. 917, 920, 198 Mo. 
562. 

Webster's deflnltioxL 

Xeurosis is a functional nervous 
affection or disease, that is, a disease 
of the nerves without any apprecia¬ 
ble change of nervous structure.— 
Webster New Int.D. 

48. Black L.B. 


49. Ariz.—Chapman v. Pinlayson 
Lease, 107 P.2d 196, 198, 56 Ariz. 
224. 

60. Mo.—Fisher v. St. Louis Trans¬ 
it Co., 95 S.W. 917, 920, 198 Mo. 
562. 

51, Ind.—Somers v. Pumphrey, 24 
Ind. 231, 244. 

Md.—Johnson v. Baltimore Safe De¬ 
posit & Trust Co., 65 A. 333, 334, 
104 Md. 460. 

N.Y.—^Delafleld v. Parish, 25 N.Y. 9, 
103. 

32 C.J. p 618 note 66. 

52. Cal.—^Heilman Commercial Trust 
& Savings Bank v. Alden, 275 P. 
794, 799, 206 Cal. 592. 

Ind.—Somers v. Pumphrey, 24 Ind. 
231, 244. 

Md.—Johnson v. Baltimore Safe De¬ 
posit & Trust Co., 65 A. 333, 334, 
104 Md. 460. 

5a Ind.—Somers v. Pumphrey, 24 
Ind. 231, 244. 

54, Ga.—Brown v. Carmichael, 101 
S.E. 124, 126, 149 Ga. 548—Maddox 
V. Simmons, 31 Ga, 512, 528.’ 

55. U.S.—Rugan v. Sabin, Neb., 53 
P. 415, 421, 3 C.C.A 578. 
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N.J.—In re Vanauken, 10 N.XEq. 
186, 195. 

32 C.J. p 618 notes 73, 76. 
sa Ga.—Brown v. Carmichael, 101 
S.E. 124, 126, 149 Ga. 648. 

32 C.J. p 618 note 76. 

57. Ala.—In re Carmichael, 36 Ala. 
514, 522. 

Ind.—^Hamrick v. State, 34 N.E. 3, 6 , 
134 Ind. 324. 

82 C.J. p 618 note 77. 

6 a Ill.—Yoe V. McCord, 74 Ill. 33, 
41. 

59. Cal.—^Heilman Commercial Trust 
& Savings Bank v. Alden, 275 P. 
794, 799, 206 Cal. 592. 

N.Y.—^Blanchard v. Nestle, 3 Den. 
37. 41. 

32 C.J. p 618 note 75 [a], p 621 notes 
51, 62. 

6 a N.Y.—^Delaiield v. Parish, 1 
Redf.Surr. 1 , 185. 

61. U.S.—^Rugan v. Sabin, Neb., 63 
P. 415, 421, 3 C.C.A. 678. 

N.J.—^In re Vanauken, 10 N.J.B<i. 
186, 195. 

32 C.J. p 618 note 75 [a]. 

62. Md.—Grove v. Taylor, 121 A. 
923, 924, 143 Md. 184. 
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defined as a person of such unsoundness of mind as 
to be incapable of taking care of himself and his 
property,63 and has been held to embrace “idiot” 
and “lunatic.”64 

A “person non compos mentis” has been defined to 
be one who has had understanding, but, by disease, 
grief, or other accident, has lost the use of his 
reason, sometimes enjoying his senses and some¬ 
times not;66 one who has not the regular use of 
the understanding sufficient to deal with discretion 
in the common affairs of life.®^ Since, as indicated 
supra note 51, the term “non compos mentis” is re¬ 
garded as generic, “persons non compos mentis” 
are all persons of unsound mind,®^ such as drunk¬ 
ards, idiots, lunatics,63 persons of unsound memory, 
and generally those who are deemed legally incom¬ 
petent to transact business.®^ 

Paranoi-a. A term used to designate the form 
of insanity characterized by systematized delu¬ 
sions and which may be defined as chronic mental 
unsoundness of a progressive character, accompa¬ 
nied or characterized by delusions a form of 
mental distress known as delusional insanity^^ and 
progressive insanity.'^3 Jt is the name given to a 
group of mental conceits, of which the most char¬ 
acteristic is a sense of injury or unjust persecu¬ 
tion, and so justifying in the subject’s mind a feel¬ 
ing of resentment and a desire for redress the 
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technical name for the form of insanity in which 
the victim suffers from the delusion of persecution 
and suspicion.*^6 

“Paranoia” has been held interchangeable, or syn¬ 
onymous, with “monomania” see supra subdivision 
c of this section, and “partial insanity” see supra 
subdivision b (5) of this section. 

Paranoiac or Paranoyic, As a noun, a person af¬ 
fected with paranoia, one suffering from a delusion 
of persecution and suspicion.^® 

Parasyphilis, The term is sometimes used to de¬ 
scribe “syphilitic insanity,” defined supra subdivi¬ 
sion b (5) of this section. 

Paresis. An organic disease of the brain struc¬ 
ture, which gradually, but greatly, impairs the sub¬ 
ject’s mental faculties a form of insanity in 
which occur several mental disorders accompanied 
by muscular paralysis;*^3 an incomplete degree of 
paralysis.'^3 jt is said to be incurable.3® Strictly 
speaking, “paresis” is not correctly called “soften¬ 
ing of the brain,” although this term is sometimes 
applied to it.3i 

“General paresis” is defined by the Century Dic¬ 
tionary to be the same as “dementia paralytica,”32 
which is defined under “dementia” supra. 

Partial insanity. Pellagrous insanity, and Periodic 


63. Hawaii.—In re Guardianship of 
Kawai, 33 Hawaii 643. 

Hlastxative phrase 

“Mind of a non compos.’'—^In re 
Cowdry, 60 A. 141, 142, 77 Vt 369, 

3 Ann.Cas. 70. 

64. W.Va.—Hiett v. Shull, 16 S.B. 
146, 147, 36 W.Va. 563. 

65- Pa.—Commonwealth v. Haskell, 
2 Brewst. 491, 496. 

Similar definltloiui 

(1) One ’’who was of good and 
sound memory, and by visitation of 
God had lost It.”—Jackson v. King, 

4 Cow., N.Y., 207, 217, 15 Am.D. 364. 

( 2 ) “One who by sickness, grief, 
or other accident wholly loseth his 
understanding.”—^Potts v. House, 6 
Ga. 324, 363, 60 Am-D. 329—32 C.J. 
p 625 note 47 [a] (1). 

Definition too broad 

“This is a sweeping definition, and 
more so than this court will sanc¬ 
tion in certain cases that may be 
submitted to its Jurisdiction.”— 
Sprague v. Duel, Clarke, N.T., 90, 93. 

66 . S.C.—^Foster v. Means, 17 S.C. 
Eq. 569, 574, 42 Am.D. 332. 

67. Ga.—Cason v. Owens, 28 S.E. 76, 
76, 100 Ga. 142. 

Md.—Johnson v. Baltimore Safe De¬ 


posit & Trust Co., 65 A. 333, 334, ! 
104 Md. 460. 

32 C.J. p 625 note 50. 

Xiord Coke’s enumeration 

Coke has enumerated four different 
classes of persons who are deemed in 
law to be non compotes mentis. 
First, an idiot, or fool natural; sec¬ 
ond, he who was of good and sound 
mind and memory, but by the act of 
God has lost it; third, a lunatic, who 
sometimes is of a good sound mind 
and memory, and sometimes non com¬ 
pos mentis; fourth, one who is non 
compos mentis by his own act, as a 
drunkard,—Johnson v. Phifer, 6 Neb. 
401, 404. 

68 . N.Y.—Stanton v. Wetherwax, 16 
Barb. 259, 262. 

32 C.J. p 626 notes 61-53. 

69. N.Y.—Delafield v. Parish,’26 N. 
Y. 9 , 103. 

Weakened mind insufiloient 

The fact that one’s mind has been 
weakened by old age, accident, or 
disease is not sufficient to show that 
he is a ’’person non compos mentis.” 
—^Lewis V. Lewis, 20 S.B.2d 107, 109, 
199 S.C. 490. 

70. Ark.—^Taylor v. McClintock, 112 
S.W. 406, 416, 87 Ark, 243. 

71. Neb.—Johnson v. Millard, 196 N. 
W. 486, 487, 110 Neb. 830. 

32 C.J. p 618 note 84 [a,]. 
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72 . Ga.—^Flanagan v. State, 30 S.B. 

660, 661, 103 Ga. 619. 

Miss.—Mounger v. Gandy, 69 So. 817, 
819, 110 Miss. 133. 

78. Ill.—People v. Lowhone, 126 N. 
E. 620, 625, 292 Ill. 32. 

74. Ga.—Flanagan v. State, 30 S.E. 
660, 661, 103 Ga. 619. 

N.J.—Winters v. State, 41 A. 220, 
222, 61 N.J.Law 613. 

75. N.Y.—People v. Braun, 63 N.E. 
529, 631, 168 N.Y. 668. 

76. N.Y.—People v. Braun, 63 N.E. 
629, 631, 168 N.Y. 558. 

77. Tenn.—Pritchett v. Plater, 232 
S.W. 961, 966, 144 Tenn. 406. 

32 C.J. p 619 note 90. 

78. Pa.—^Wuller's Estate, 14 Pa.Dist, 
89, 102. 

79. Century D. 

80. Iowa.—^Pritchett v. Plater, 232 
S.W. 961, 966, 144 Tenn. 406. 

81- Pa.—^Wuller’s Estate, 14 Pa.Dist. 
89, 102, 103. 

82. Pa.—^Wuller*s Estate, supra. 

Corpus Juris describes it as a kind 
of insanity which manifests Itself by 
physical and motive symptoms as 
well as psychic disorders.—^ee 32 C. 
J. p 619 notes 95, 96. 
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cal and circular insanity. See supra subdivision b 
(5) of this section. 

Person non compos jnenfis. See “Non Compos” 
supra notes 65-69. 

Petit mal. The stag*e of minor epilepsy epi¬ 
lepsy with momentary faintness and without con¬ 
vulsions.^’* 

The term is distinguished from “Grand Mal” su¬ 
pra. 

Physic-monoplegia. The scientific name given to 
'‘hysterical paralysis,” defined supra. 

Polymania. See supra subdivision c of this sec¬ 
tion. 

Polyneuritic insanity. See supra subdivision b 
(^5) of this section. 

Profligacy. The quality or state of being profli¬ 
gate; a profligate course of life; abandoned char¬ 
acter or conduct; dissoluteness.^^ ‘‘Profligacy” has 
been held not to constitute insanit}’, wnthin a stat¬ 
utory provision, although alienists and psychologists 
sometimes call it “moral insanity.”S6 

“Profligate” has been contrasted with, or distinc- 
vicious, vitiated, or wicked person; one ruined in 
morals, or who has lost all regard for the princi¬ 
ples of virtue and all decency.^^ 

“Profligate” has been contracted with, or distin¬ 
guished from, “insane person” see supra subdivision 
a (4) of this section. 

PsychasfJicnia. A condition described as being 
merely a nerv’ous complaint.^® 

Xonsane. When applied to the mind, not whole, 
not sound, not in a healthful state; broken, im¬ 
paired, shattered, weak, diseased, unable either from 
nature or accident to perform the functions common 
to man on the objects presented to it;S9 it indicates 
actual incapacity of mind.^® 

Normal mind. One which in strength and capac- 

83. >r.T,—People v. Egnor, 67 X.E. 

906, 907, 175 X.Y. 419. 

S4. Webster New Int.D. 

83. Webster Xew Int.D. 

83, La.—Interdiction of Gasquet, 68 
So. S9, 91, 136 La. 957. 

“Moral insanity” defined see supra 
subdivision b (5) of this section. 

87. La.—Interdiction of Gasquet, 
supra. 

83. La.—Reiners v. Humble Oil & 

Refining Co., ISS So. 47. 57, 192 La. 

415. 

89. X.J.—Den v. 

Law 5S9, 661. 

90. S.C.—McKnight v. Wright, 46 S. 

C.Eq. 232. 245. 


ity ranks reasonably well with the average of the 
great body of men aod women who make up organ¬ 
ized huma;? society ii! general, and are by common 
consent recognized as sane and competent to per¬ 
form the ordinary duties and assume the ordinary 
responsbilities of life.^* 

Nutty. A slang word signifying mentally unbal¬ 
anced, or acting as though in that condition.92 

Nymphomania. See supra subdivision c of this 
section. 

Occasional insanity. See supra subdivision b (5) 
of this section. 

Oddity. The state or quality of being odd; singu¬ 
larity; queemess; peculiarity. 

It has been distinguished from, or held not to con¬ 
stitute, “insanity” see supra subdivision b (3) of this 
section. 

Oikeimania. See supra subdivision c of this sec¬ 
tion. 

Paralysis. The impairment of the normal capac¬ 
ity of the nervous system for bringing into action 
one or more active organs, muscular or glandular, or 
for receiving impressions along one or more sensory 
paths.®^ 

“General paralysis” and “progressive paralysis” 
are terms sometimes used to designate the disease 
known as “dementia paralytica.”^^ 

Psychoneurosis. A mental disease without rec¬ 
ognizable anatomical lesion, and without evidence 
and historj' of preceding chronic mental degenera¬ 
tion,any mental neurosis.®*^ 

A word commonly used as a synonym of “neuro¬ 
sis.”^® 

Psychopathic. Pertaining to mental disease.®® 

Psychopathic personality. From the definition of 
“psychopathic,” given above, it naturally follows 

93. Webster New Int.D. 

94. Century D. 

95 . Pa.—-Wuller’s Estate. 14 Pa.Dist. 
89, 103. 

98. Black L.D. 

97. Kan.—Stecher v. London Guar¬ 
antee & Accident Co., Limited of 
London, England, 298 P. 754, 757, 
133 Kan. 89. 

32 C.J. p 619 note 4. 

98. Ariz.—Chapman v. Finlayson 
Lease, 107 P.2d 196, 198. 56 Ariz. 
224. 

99. Minn.—State ex rel. Pearson v. 
Probate Court of Ramsey County, 
287 N.W. 297, 299, 206 Minn. 646. 


Vancleve. 5 N.J. 


“Non-sane memory” 

As applied to a person, one who is 
non compos mentis. 

N.Y.—In re Forman, 54 Barb. 274, 
286. 

Pa.—In re Beaumont, 1 WTiart. 62, 54, 
29 Am.D. 33. 

91. Iowa.—State v. Haner, 173 N.W. 
225, 226, 1S6 Iowa 1259. 

92. Standard D. 

ZUustrative phrases 

(1) ” ‘Nutty* on the subject of re 
ligion.**—^Harrison v. State, 69 S.W 
500, 501, 44 Tex.Cr. 164. 

(2) “Off his nut.”—In re Sail, IK 
P. 32, 33, 59 Wash. 539, 140 Am.S.R 
885. 


42 



44 C.J.S. 


INSANE PERSONS 


§ 2 


that a “psychopathic personality” is one that is char¬ 
acterized by a mental disorder and specifically, 
within a statute aimed at potential sex offenders, and 
classifying them as among those who may be sub¬ 
jected to guardianship, for the protection of their 
potential victims, the term has been defined as the 
existence in any person of such conditions of emo¬ 
tional instability, or impulsiveness of behavior, or 
lack of customary standards of good judgment, or 
failure to appreciate the consequences of his acts, or 
a combination of any such conditions, as to render 
such person irresponsible for his conduct with re¬ 
spect to sexual matters, and thereby dangerous to 
other persons and has been construed to include 
those persons who, b}’ a habitual course of miscon¬ 
duct in sexual matters, have evidenced an utter lack 
of power to control their sexual impulses and who, 
as a result, are likely to attack or otherwise inflict 
injury, loss, pain, or other evil on the objects of 
their uncontrolled and uncontrollable desire.3 The 
terms “constitutional psychopathic inferiority” and 
“moral deficiency” are sometimes used to character¬ 
ize this class of individuals.^ 

Psychosis, A disease of the mind, especially a 
functional mental disorder, that is, one unattended 
by structural changes in the brain^ a general term 
for mental derangements, the specialty of the alien- 
ist.6 

Piicrpcral insanity or Puerperal mania. See supra 


subdivision b (S) of this section. 

Pyromania. See supra subdivision c of this sec¬ 
tion. 

Rational. The term “rational” has no legal or 
technical meaning, but signifies primarily endowed 
with reason and understanding; having reason, or 
the faculty of reasoning; hence judicious or wise.*^ 
In a slightly different sense, it signifies agreeable to 
reason reasonable not absurd, preposterous, ex¬ 
travagant, foolish, fanciful, or the like.^O 

It is a synonym of “sane;”ii and while it may be 
used interchangeably with “reasonable” it has also 
been compared with, or distingxiished from, “reason- 

able.”i2 

Recurrent insanity. See supra subdivision b (5) 
of this section. 

Sadism. A mental disease in which the sexual 
instinct is abnormal or perverted.^^ 

Sane. Primarily the word means whole; sound; 
in a healthful state; and is applicable to both the 
body and the mind.^^ 

It is commonly used as synonymous with “ration¬ 
al” supra, “sound mind,”l5 and “sound mind and 
memory and has been contrasted with, or dis¬ 
tinguished from, “incompetent to manage an es¬ 
tate,”1*^ “insane” see supra subdivision a (1) of this 
section, and “suffering from delirium tremens.”^® 


1. Minn.—State ex rel. Pearson v. 
Probate Court of Ramsey County, 
supra. 

2. U.S.—State of Minnesota ex rel. 
Pearson v. Probate Court of Ram¬ 
sey County, Minnesota, Minn., 60 S. 
Ct. 523, 525, 526, 309 U.S. 270, 84 
L..Ed. 744. 126 A.L.R. 530. 

Minn.—State ex rel. Pearson v. Pro¬ 
bate Court of Ramsey County, 287 
X.W. 297, 299, 300, 205 Minn. 545. 
Cliaracterlstlcs and tendexLcles 

"These are individuals who show 
a lifelong- and constitutional tenden¬ 
cy not to conform to the customs of 
the group. They habitually misbe¬ 
have. They have no sense of re¬ 
sponsibility to their fellow-men or 
to society as a whole. Due to their 
inherent inability to follow any one 
occupation, they succumb readily to 
the temptation of getting easy mon¬ 
ey through a life of crime. There is 
usually a history of delinquency in 
early life. These individuals fail to 
learn by experience. They are inade¬ 
quate, incompatible, and inefficient. 
... In this group we see patho¬ 
logical lying, prostitution, vagrancy, 
illegitimacy, alcoholism, and drug 
addiction. . . . These patients 

may have psychotic episodes super¬ 


imposed upon the trends Just men¬ 
tioned. Many of these Individuals 
come into contact with the courts on 
account of threats, assaults, quar¬ 
rels, and vagrancy."—State ex rel. 
Pearson v. Probate Court of Ramsey 
County, supra. 

3. U.S.—State of Minnesota ex rel. 
Pearson v. Probate Court of Ram¬ 
sey County, Minnesota, Minn., 60 S. 
Ct. 523, 525, 526. 309 U.S. 270, 84 
L.Ed. 744. 126 A.L.R. 530. 

Minn.—State ex rel. Pearson v. Pro¬ 
bate Court of Ramsey County, 287 
N.W. 297, 300, 302, 205 Minn. 545. 

4. Minn.—State ex rel. Pearson v. 
Probate Court of Ramsey County, 
supra. 

5. Ga.—Davis v. State, 112 S.E. 280, 
282, 153 Ga. 154. 

Tenn.—Guardian Life Ins. Co. of 
America v. Richardson, 129 S.'W’.2d 
1107, 1116, 23 Tenn.App. 194. 

6. N.T.—In re Martin’s Will. 144 N. 
T.S. 174, 179, 82 Misc. 674. 

7. Ky.—Bottom v. Bottom, 106 S. 
W. 216, 217. 32 Ky.L. 494. 

32 C.J. p 619 notes 8, 9, 11. 

8. Ky.—Bottom v. Bottom, supra. 
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9. Tex.—Christian v. State, 79 S.W. 
562, 563, 46 Tex.Cr. 47. 

10. Ky.—Bottom v. Bottom, 106 S. 
W. 216, 217, 32 Ky.L. 494. 

11. S.D.—State v. Leehman, 49 N. 
W. 3, 5, 2 S.D. 171. 

12. Tex.—Christian v. State, 79 S. 
W. 562, 563, 46 Tex.Cr. 47. 

32 C.J. p 619 note 7 [a]. 

13. Nev.—State v. Petty, 108 P. 934, 
936, 32 Nev. 384, Ann.Cas.l912D 
223. 

14. N.J.—Den v. Vancleve, 5 N.J. 
Law 589, 661. 

32 C.J. p 619 note 15. 

15. Ill.—People V. Brislane, 129 N. 
E. 185, 188. 295 Ill. 241. 

Or.—In re Murray’s Estate, 144 P. 
2d 1016, 1021, 1022, quoting Cor¬ 
pus Jnxls—In re Johnson’s Estate, 
91 P.2d 330, 342. 162 Or. 97. quot¬ 
ing Corpus Juris—In re Estate 
of Allen. 241 P. 996, 997, 116 Or. 
467, quoting Corpus Juris, 
le. Ill.—Waugh V. Moan. 65 N.E. 
713, 200 Ill. 298. 304. 

17. Neb.—In re Keiser, 204 N.W. 
394, 397, 113 Neb. 643. 

18. Ill.—Menklns v. Lightner, 18 Ill. 
282. 284. 

32 C.J. p 619 note 15 [d]. 
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Sanitas. A Roman word signifying health; 
soundness of body, mind, wit, and memory.^® 

Sanity, The word is derived from the Roman 
word “sanitas, ”20 and is generally used to express 
soundness of mind;2i a normal condition rather 
than a disease ;22 and has been defined generally 
as meaning health ;23 the natural, normal, or usual 
state, or condition, of the human mind;24 the nor¬ 
mal and usual condition of mankind ;25 the presence 
of reason, thought, and comprehension;26 and more 
specifically as the ability of a person to distinguish 
between right and wrong with reference to an act 
itself, that is, the act done by him, and his power 
to choose whether he will or will not do it;27 a 
condition precedent to all intelligent action, benevo¬ 
lent as well as nefarious.28 

“Sanity” has been held equivalent to, or synony¬ 
mous with, “sound mind,”29 ‘‘sound mind and mem¬ 
ory ,”30 and “soundness of mind has been com¬ 
pared with “competency” or “legal competency ;”2 2 
and has been contrasted with, or distinguished from, 
‘‘competency to manage an estate, ”23 and “insanity” 
see supra subdivision b (3) of this section. 

Sanns. A Latin or Roman word signifying whole; 
healthful; sound in health; sound of memor>'; in 
his right mind.24 

Schisophasia, A condition akin to “dementia 
prsecox,” and characterized by incoherence of 

speech,35 

Schizophrenia, A basic disorder of the mind 


characterized by disorders of feeling and thinking, 
and the consequent disturbance of the patient’s re¬ 
lation to the outer world, and in which the think¬ 
ing is so disordered that it is not conceivably possi¬ 
ble for the normal mental faculties to return and be 
stable in a short time ;26 a type of psychosis char¬ 
acterized by loss of contact with the environment 
and by disintegration of the personality.27 It is 
popularly referred to as “split personality” and is 
said to be another name for “dementia praecox.”38 

Sebastomania. ^ See supra subdivision c of this 
section. 

Senile dementia. See “Dementia” supra. 

Settled insanity. See supra subdivision b (5) of 
this section. 

Sexn-al pervert. Described as a type of individ¬ 
ual who gets sexual satisfaction other than through 
normal channels.23 From a medical standpoint such 
an individual is sometimes said to be insane, or at 
least temporarily insane; but in law he is held to 
be sane, unless it is shown that he is an idiot or an 
imbecile or unable to distinguish right from 
wrong.46 

Softening of the brain. The popular term some¬ 
times used to designate the disease known as “de¬ 
mentia paralytica.”4i 

Somnambulism. A species of mental unsoundness 
connected with sleep ;42 a state in which an individ¬ 
ual asleep performs actions appropriate to the wak¬ 
ing state; a state of sleep in which some of the 


19. S.C.—Piper v. Stinson, 14 S.C.L. 
251, 254. 

20. S.C.—Piper v. Stinson, supra. 

21. III.—^ililler v. Ahrbecker, 151 
X.E. 526, 52S, 529, 320 Ill, 577. 

S.C.—Piper V. Stinson, 14 S.C.L. 251, 
254. 

22. La.—State v. Lyons, 37 So. 890, 
S9S. 113 La. 959. 

23. Me.—Robinson v. Adams, 62 Me, 
369, 39S. 16 Am.R, 473. 

24u Mo.—State v. Klinger, 43 Mo. 
127, 132. 

X.C.—Wood V. Sawyer, 61 X.C. 251, 
277. 

Va.—Rust V. Reid. 97 S.E. 324, 331, 
124 Va. 1. 

25. X.Y.—Brotherton v. People, 75 
X.Y. 139. 162—Walker v. People, 
1 X.T.Cr, 7. 17. 26 Hun 67. af¬ 
firmed 88 X.Y. 81, 1 X.Y.Cr. 22. 

26. Ind.—Somers v. Pumphrey, 24 
Ind. 281, 245. 

27. Del.—State v. Reidell, 14 A. 550, 
554, 14 Del. 470. 

32 C.J. p 620 note 22. 

Test 

The legal test of sanity Is that the 


acts and conduct of the person whose 
sanity is under investigation shall 
correspond w’lth normal acts and 
conduct, not so much with those of 
the average normal man, hut rather 
with the acts and conduct of the sub¬ 
ject himself at the time when he 
is proved or conceded to have been 
in health and of sound mind.—In re 
Martin’s ’Will, 144 N.Y.S. 174, 179, 82 
Misc, 574—82 C.J. p 620 note 22 [a]. 

28. R.I.—State v. Quigley. 58 A. 905, 
908, 26 R.I, 263, 67 LILA. 322. 

29. Ill.—Miller v. Ahrbecker, 151 N. 
E. 526, 528, 529, 320 Ill. 677. 

30. Ill.—Miller v. Ahrbecker, supra 
—In re Arrowsmith’s Estate, 69 X. 
E. 77. 79. 206 Ill. 352—Waugh v. 
Moan, 65 X.B. 713, 715, 200 Ill. 298 
—Campbell v. Campbell, 22 N.R 
620. 622. 130 Ill. 466. 6 L.R.A. 167 
—Yoe V. McCord, 74 Ill. 33. 41. 

31. Ill.—Miller v. Ahrbecker, 151 X. 
E. 526. 529, 320 Ill. 577. 

32. Not altogether equivalent 
“Sanity” and “competency” or “le¬ 
gal competency” are, to some extent 
only, convertible terms.—^In re Mar¬ 
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tin’s Will, 144 X.Y.S. 174, 179, 82 
Misc. 574. 

33. Not synonymons 

“Sanity” and “competency to man¬ 
age an estate” are not synonymous. 
Xeb.—In re Keiser, 204 N.W. 394, 
397. 113 Neb. 646. 

Wls.—In re Parr. 171 N.W. 951, 963, 
169 Wis. 451. 

34. S.C.—Piper v. Stinson, 14 S.C.L. 
251, 254. 

36. Webster New Int.D. 

3^ La.—Succession of Tyler, 190 So. 
651, 654. 655, 193 La. 4S0. 

37. Webster New Int.D. 

38. Okl.—Loftin v. Yancey, 77 P.2d 
107, 108, 182 OkL 313. 

39. Ga.—^Rosier v. State, 196 S.E. 
172, 173, 176. 185 Ga. 317. 

40. Ga.—Rosier v. State, supra. 

41. Pa.—Waller’s Estate, 14 Pa.Dist. 
89, 103. 

42. Ky.—Pain v. Commonwealth, 78 
Ky. 183. 186. 187, 39 Am.R. 213. 

32 CJ. p 620 note 32 [a]. 
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senses and voluntary powers are partly awake. 

Somnambulist. In accordance with the definition 
of “somnambulism,” contained in the preceding 
notes, a somnambulist is a sleepwalker; one who is 
subject to somnambulism; one who walks in his 
sleep.^^ 

Somnolentia. Defined to be the lapping over of a 
profound sleep into the domain of apparent wake¬ 
fulness.** ^ 

Sound mind. It has been said that, although it 
is somewhat indefinite,*® the term is itself as plainly 
descriptive of its meaning as any other definition 
would be;*7 and it has frequently been defined by 
courts in words applicable to, or suggested by, the 
facts of each particular case in which the necessity 
for such definition has arisen.*® It is said to have 
two principal significations. In common speech, it 
means a mind of more than ordinary strength, dis¬ 
creet and well balanced;*® a mind evenly balanced 
and not subject to unusual abnormalities or weak¬ 
nesses;®® a healthy mind free from any defective 
coordination arising from disease or decay.In 
law its commonly accepted meaning is a mind free 
from restraint ;®2 a mind naturally possessing pow¬ 
er, not unduly impaired by old age, or enfeebled by 
illness, or tainted by morbid influence;®® a mind 


§ 2 

not affected with insanity in any form;®* a mind 
that is capable of willing and reasoning intelligently 
in the particular transaction being considered;®® 
one wholly free from all delusion, when all the in¬ 
tellectual faculties exist in the usual and proper de¬ 
gree of harmony and vigor and when the passions, 
affections, and propensities are under the subordi¬ 
nation of the judgment and the will.®® Although 
the expression does not mean a perfectly balanced 
mind,®7 and perfect intelligence is not required, for 
it is said to be the degree of intelligence that de¬ 
termines and controls,®® yet all the definitions do 
require in substance that the person should under¬ 
stand the ordinary affairs of his life, and specifical¬ 
ly, when used as an element of testamentary capac¬ 
ity, that he should know the nature and extent of 
his property and the persons who may have an in¬ 
terest in his bounty, and that he should be mentally 
able to determine, without interference from oth¬ 
ers, who should be the beneficiaries of that boun¬ 
ty,5® as discussed in the C.J.S. title Wills § 15, also 
68 CJ. p 424 note 10-p 432 note 81. 

“Sound mind” is commonly used as synonymous 
with ‘'sane’’ supra, and “sanity” supra; also some¬ 
times with “disposing mind,”®® and “sound memory 
and discretion.”®! It has been contrasted with, or 


43. Webster N6w Int.D. 

44. Ky.—Fain v. Commonwealth, su¬ 
pra. 

45. Ky.—Fain v. Commonwealth, su¬ 
pra. 

46. Iowa.—In re Selleck’s Will, 101 
N.W. 463, 126 Iowa 678. 

47. Ill.—People v. Brislane, 129 N. 
E. 1S6, 188, 295 Ill. 241. 

48. Mo.—Rose v. Rose, 249 S.W. 606, 
6(77, 608. 

49. N.Y.—Delafleld v. Parish, 25 N. 
T. 9. 102. 

50. - Mo.—In re Bearden, App., 86 S. 
W.2d 585, 593. 

51. Cal.—In re Guilbert’s Estate, 
188 P. 807, 810, 46 CaLApp. 66. 

52. Or.—In re Allen's Estate, 241 
P. 996, 997, 116 Or. 467. 

53. Me.—In re Loomis' Will, 174 A. 
38, 41, 133 Me. 81. 

54. N.Y.—^Delafield v. Parish, 25 N. 
Y. 9, 102. 

32 C.J. p 620 note 39. 

55. Me.—In re Loomis’ Will, 174 A. 
38, 41, 133 Me. 81—In re American 
Board of Com’rs for Foreign Mis¬ 
sions, 66 A. 216, 221. 102 Me. 72. 

58. Del.—Rodney v. Burton, 86 A. 

826, 829, 27 Del. 171. 

Mo.—In re Bearden, App., 86 S.W.2d 
585, 593. 

Pa.—McElroy’s Case, 6 Watts & S. 
451, 455. 

32 C.J. p 620 note 39 [b]. 


Test 

(1) ”As a general rule, it may be 
stated that, In order to have that 
measure of capacity required by law 
to be of sound mind, a person must 
have capacity enough to comprehend 
and understand the nature and ef¬ 
fect of the business he is doing; 
and where it is clearly made to ap¬ 
pear that the mental incapacity and 
imbecility is of such a degree as to 
render the person unable to conduct 
the ordinary affairs of life and leaves 
him in a condition to be the victim 
of his infirmity, then such person is 
in contemplation of law not of sound 
mind.”—Pulaski County v. Hill, 134 
S.W. 973, 976, 976, 97 Ark. 460. 

(2) The usual test is whether or 
not one can talk rationally and sens¬ 
ibly, and is fully capable of any ra¬ 
tional act requiring thought, judg¬ 
ment, and reflection. Rodney v. Bur¬ 
ton, 86 A. 826, 829, 4 Boyce, Del., 171. 

(3) The criterion in determining 
whether or not the individual is ,of 
sound mind rests on the question 
whether the individual is mentally 
competent of rational government of 
himself and his affairs. 

Ark.—^Pulaski County v. Hill, supra. 
Ky.—Prather v. Naylor, 1 B.Mon. 

244, 248. 

(4) One who is rational and acting 
rationally is, in the common under¬ 
standing, sound of mind.—^In re Ar- 
rowsmith’s Estate, 69 N.B. 77, 79, 
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206 Ill. 362—Campbell v, Campbell, 
22 N.E. 620, 622, 130 Ill. 466, 6 L.R. 

A. 167. 

57. Me.—In re Loomis’ Will, 174 A. 
38, 41, 133 Me. 81. 

6a N.Y.—Matter of Halbert, 37 N.Y. 
S. 767, 759, 16 Misc. 308, 1 Gibb. 
Surr. 476. 

Si mila rly expressed 
“A sound Intellect has various de¬ 
grees. A mind may be weak, yet 
have suflacient power to perceive and 
understand the common relations of 
things, and to govern itself accord¬ 
ingly."—Ekin V. McCracken, 11 
Phila., Pa., 634, 636. 

69. Mo.—^Rose v. Rose, 249 S.W. 605, 
607, 608. 

60. Mass.—Lockhart v. Ferguson, 
137 N.E. 865, 357, 243 Mass. 226. 

Testamentary capacity see the C.J.S. 
title Wills § 15. also 68 C.J. p 432 
notes 77-81. 

61. Teohnloal equivalent 

“Sound memory and discretion,” in 
the common-law definition of mur¬ 
der, is a technical expression for a 
“sound mind.’’—Guiteau’s Case, D.C. 

B. C., 10 F. 161. 166. 

‘'Sound memory and discretion” de¬ 
fined 

“ *A person of sound memory and 
discretion’ is one who has sufldcient 
knowledge to know and understand 
the nature of the act, and that it is a 
violation of his normal and social 
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distinguished from, “insane” see supra subdivision 
a (1) of this section, and “unsound mind.”®- 

Sound and disposing mind” is a phrase which 
does not imply that the powers of the mind may not 
have been weakened or impaired by old age or bod¬ 
ily disease it has been held the equivalent of 
“sound mind and memory.”®^ 

“Sound mind and memory” has been said not to 
require a perfect, or even a good, memory,®® and 
has been held equivalent to, or s^monymous with, 
"sanity” and ‘‘sound and disposing mind” supra. 

Soundness of mind. The phrase means simply 
"sanity,”®® with which it is said to be synonymous 
see “Sanity” supra. 

Sf. Vitus' dance. The popular term for “choreic 
insanity,” which is defined supra subdivision b (5) 
of this section. 

Syphilitic insanity. See supra subdivision b (5) 
of this section. 

Tabetic dementia. See “Dementia” supra. 

Temporary insanity. See supra subdivision b (5) 
of this section, 

Theomania. See supra subdivision c of this sec¬ 
tion. 

Thcomaniac. One affected by, or one who exhib¬ 
its, theomania.®^ 

Total insanity. See supra subdivision b (5) of 
this section. 


Toxic dementia. See “Dementia” supra. 

Toxico~viania. See supra subdivision c of this 
section. 

Toxiphohid. A morbid dread of being poisoned; 
a form of insanity manifesting itself by an exces¬ 
sive and unfounded apprehension of death by poi¬ 
son.®® 

Traumatic dementia or Traumatic insanity. See 
supra subdivision b (5) of this section. 

Unsound mind and Of unsound mind. The terms 
“unsound mind” and “of unsound mind” are legal, 
and not medical, terms,®® of somewhat elastic sig¬ 
nification,*^® frequently referring to a mental con¬ 
dition produced by age, disease, grief, or afflic¬ 
tion they have a determinate and technical im¬ 
port, and are very comprehensive.'^^ has been 

said that they were first used by Lord Eldon to des¬ 
ignate a state of mind not exactly idiotic, and not 
lunatic with delusions, but a condition of intellect 
between the two extremes, and unfitting the person 
for the government of himself and his affairs.*^® An 
“unsound mind,” therefore, is defined, or described, 
as one which is marked by delusions consisting in 
the belief of facts which no rational person would 
believe, and often accompanied by an apparent in¬ 
sensibility to or perversion of natural feelings 
one which is weak, diseased, abnormal, or defec¬ 
tiveand a person “of unsound mind” has been 
defined as an adult who from infirmity of mind is 
incapable of managing himself or his affairs ;'7® but 


duty, and will subject him to pun¬ 
ishment,’*—Commonwealth v. Moore, 
2 Pittsb., Pa., 502. 503. 

62. Me.—In re American Board of 
Com’rs for Foreign Missions, 66 
A. 215, 221, 102 Me. 72. 

63. Me.—In re American Board of 
Com’rs for Foreign Missions, su¬ 
pra. 

64. Ill.—Miller v. Ahrbecker, 151 
N.R 526, 52S. 320 Ill. 577—In re 
Arrowsmith’s Estate, 69 X.E. 77, 
79, 206 Ill. 352—Campbell v. Camp¬ 
bell, 22 X.E. 620. 622, 130 Ill. 466, 6 
L..R.A. 167. 

65. Ill.—Toe V. McCord, 74 Ill. 33, 
39. 40, 41. 

66. Ill.—Miller v. Ahrbecker, 151 N. 
E. 526, 529, 320 Ill. 577. 

JSfot matter of legal analysis 

The law will not analyze and clas¬ 
sify mental diseases to determine 
soundness of mind, but will regard 
every mind as sound that can rea¬ 
son and will intelligently in particu¬ 
lar transaction.—In re Loomis* Will, 
174 A. 38, 41, 133 Me. 8L 

67. Century D. 


More specific descriptioji 
N.T.—Thompson v. Quimby, 2 Bradf. 
Surr, 449, 475, affirmed 21 Barb. 
107. 

32 C.J. p 625 note 58. 

“Theomania” defined see supra sub¬ 
division c of this section. 

68. Black L.D. 

63. La.—Franftke v. His Wife, 29 
La,Ann. 302, 303, 304. 

Tex,—^Norton v. Houston, Civ.App., 
235 S.W. 963, 967. 

32 C.J. p 620 note 43. 

70. Ala.—Todd v. Ward, 77 So. 731, 
732, 201 Ala. 205. 

71. Okl.—Oklahoma Natural Gas 
Corporation v. Lay, 51 P.2d 580, 
582, 175 Okl. 75. 

72. Ky.—Jenkins v. Jenkins, 2 Dana 
102, 103, 26 Am.D. 437. 

32 C.J. p 621 note 46. 

73. Ind.—^Humphrey v. Harris, 96 
N.E, 38, 39, 48 Ind.App. 469. 

32 C.J. p 621 note 49. 

^'misoTixid” is the key word 

“The word ’unsound* controls the 
meaning of the whole phrase. And 
the plain, ordinary and usual sense 
of the word 'unsound,* as defined by 
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Webster, is: ‘Not sound; not whole; 
not solid; defective, infirm, dis¬ 
eased.*”—Blough v. Parry, 43 N.E. 
560, 563, 144 Ind. 463. 

Del.—^Rodney v. Burton, 86 A. 
826, 829, 4 Boyce 171. 

Similarly expressed 
One who is controlled by an in¬ 
sane delusion on a certain subject 
is as to that subject a person of 
unsound mind, although his reason 
as to other subjects is unimpaired. 
Ind.—Schuff V. Ransom, 79 Ind. 458. 
N.Y.—Riggs V. American Tract So¬ 
ciety, 95 N.Y. 603. 

More specifioaUy described 
Pa.—^McElroy’s Case, 6 Watts & S. 
451. 455. 

32 C.J. p 621 note 50 [b]. 

75. Pa.—^Heilman Commercial Trust 
& Savings Bank v. Alden, 275 P. 
794, 799, 206 Cal. 592. 

76. Ga.—^Ray v. State, 124 S.E. 57. 
32 Ga.App. 513. 

Test 

(I) “A person is of unsound mind 
if the mind is inert, the memory is 
unable to recall and the mind to re¬ 
tain in one view all the facts upon 
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it has been said that even though a man may not 
have, in the judgment of other men, sufficient in¬ 
telligence and understanding to manage his affairs 
in a proper and prudent manner, yet he may not be, 
legally speaking, of unsound rnind.’'^ Within the 
purview of particular statutes the phrase has been 
held to mean, or to include, a distracted person,''^ 
an idiot or imbecile,an insane person,a luna¬ 
tic,a monomaniac,®^ or any non compos.®® Ei¬ 
ther term, when technically used, imports a total 
deprivation of sense, like the equivalent or syno¬ 
nym, *^non compos mentis;”®^ but one or the other 
term has sometimes been bent out of its technical 
sense,®® and under the influence of modern legis¬ 
lation a legislative construction has been given 
thereto, and the terms ^‘unsound mind” and '‘of un¬ 
sound mind” are generally held to include every 
phase of unsound mind rendering one incapable of 
caring for himself or his property; and every spe¬ 
cies of unsoundness of mind. These terms, howev¬ 
er, are of such variable significance that their value 
in any given case will depend entirely on the rela¬ 
tion that they bear to a particular person in con¬ 
nection with a particular act under inquiry.®® 


§ 2 

One or the other of the terms has been held 
equivalent to, or synonymous with, “insanity* see 
supra subdivision b (3) of this section, “non com¬ 
pos mentis” supra; and contrasted with, or distin¬ 
guished from, “idiot** supra, “lunacy** supra, “luna¬ 
tic** supra, “non compos mentis** supra, “sound 
mind** supra, and “weak mind** or “weak-minded.*’®*^ 

“Unsound mind and memory,*’ in the sense and 
use of the law, can mean only such defect of mind 
and memory as the law notices for some legal pur¬ 
pose, as of disability, of protection, or of exemp¬ 
tion.®® 

Unsoundness of mind or Mental unsoundness. 
The phrase has been judicially declared to be syn¬ 
onymous with “insanity,** see supra subdivision 
b (3) of this section. It exists where there is an 
essential privation of the reasoning faculties, or 
where a person is incapable of understanding and 
acting with discretion in the ordinary affairs of 
life.®® It has been held included by the terms “men¬ 
tal disease,** “mental disorder,** and “mental ill¬ 
ness** supra. While “unsoundness of mind” covers 
the whole range of mental weakness from idiocy up. 


which the judgment is to he formed 
for so long a time as may be re¬ 
quired for their due consideration.’*— 
Edwards v. Davenport, C.C.Iowa, 
20 F. 756, 759, 4 McCrary 34. 

(2) “Every person is to be deemed 
of unsound mind who has lost his 
memory and understanding, by old 
age, sickness, or other accident, so 
as to render him Incapable of trans¬ 
acting his business and of managing 
his property."—^Dennett v. Dennett, 
44 X.H. 631, 637, 84 Am.D. 97. 

(3) Unless minds betray total lack 
of understanding or idiocy or delu¬ 
sion they cannot properly be consid¬ 
ered “unsound."—In re Bearden, Mo. 
App., 86 S.W.2d 585, 594. 

77. Mo.—In re Bearden, App., 86 S. 

W.2d 686, 594, citing Corpus Juris 

—Harrelson v. Pluornoy, 78 S.W.2d 

895, S99, 229 Mo.App. 582, citing 

Corpus Juris. 

Held not “of uxLSouxLd mind" 

(1) “A person merely affected with 
aphasia is not necessarily of un¬ 
sound mind."—In re Comfort, 63 A. 
133, 63 N.J.Eq. 377, 380. 

(2) A person who could talk in a 
rational manner on many subjects, 
knew the value of such ordinary mer¬ 
chandise and live stock as was ordi¬ 
narily dealt in by farmers, could 
make computations in weights and 
moneys, and appeared to be sane on 
all subjects except his relations to 
the Deity and to his family, but who 
on these subjects was influenced by 
insane delusions, was not necessarily 
a person of “unsound mind.”—Shafer 


V. Shafer. 104 N.E. 507. 511, 181 Ind. 
244. 

7a Ind.—Young v. Miller. 44 N.E. 

757, 758. 759, 143 Ind. 652. 

32 C.J. p 621 note 56 [d] (3). 

79. Ga—I^ay v. State, 124 S.E. 67. 
32 Ga.App. 513. 

Ind.—Young v. Miller, 44 N.E. 757, 

758, 759, 145 Ind. 652. 

Okl.—In re Shipman’s Estate, 85 P. 
2d 317, 320, 184 Okl. 56—In re 
Nitey's Estate, 63 P.2d 216, 219, 
175 Okl. 389, citing Corpus Jtiris 
—Oklahoma Natural Gas Corpora¬ 
tion V. Lay, 51 P.2d 680, 582, 175 
Okl. 75. 

32 C.J. p 621 note 56 [d] (3). 

89. Ga—Ray v. State, 124 S.E. 57, 
32 Ga.App. 513. 

81. Ind.—^Young v. Miller, 44 N.E. 
757, 758, 759, 145 Ind. 652. 

Okl.—In re Shipman’s Estate, 86 P. 
2d 317, 320, 184 Okl. 56—In re Nit- 
ey’s Estate, 63 P.2d 215, 219, 176 
Okl. 389, citing Corpus Juris—Ok¬ 
lahoma Natural Gas Corporation v. 
Lay, 51 P.2d 580, 682, 176 Okl. 75. 
32 C.J. p 621 note 66 [d] (3). 

82. Ind.—Swygart v. Willard, 76 N. 
E. 756, 166 Ind. 25—Young v. Mil¬ 
ler, 44 N.E. 767, 758. 759, 145 Ind. 
652, 653. 

32 C.J. p 621 note 66 [d] (3). 

83. Ind.—Young v. Miller, 44 N.E. 
757. 758, 769, 145 Ind. 652. 

32 C.J. p 621 note 66 [d] (3). 

84. N.H.—Dennett v. Dennett, 44 N. 
H. 631, 537, 84 Am.D. 97. 

32 C.J. p 621 note 64. 
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85. Wis.—In re Streiff, 97 N.W. 189, 
191, 119 Wis. 566, 100 Am.S.R. 903. 

86. Or.—^In re Murray’s Estate, 144 
P.2d 1016, 1021, 1022, quoting Cor¬ 
pus Juris —In re Johnson’s Estate, 
91 P.2d 330, 342, 162 Or. 97, quot¬ 
ing Corpus Juris —In re Estate 
of Allen, 241 P. 996, 997, 116 Or. 
467, quoting Coirpus Juris. 

32 C.J. p 621 notes 55-57. 

Similarly expressed 

The term, being equivalent to “non 
compos mentis," includes all degrees 
of mental incompetency known to the 
law.—^Heilman Commercial Trust & 
Savings Bank, 275 P. 794, 799, 206 
Cal. 692. 

87. Mo.—In re Bearden, App., 86 S. 
W.2d 585, 594, citing Corpus Juris 
—^Harrelson v. Fluornoy, 78 S.W. 
2d 895, 899, 229 Mo.App. 582, citing 

Corpus Juris. 

N.Y.—Stewart v. Lispenard, 26 Wend. 
255, 299, 303, 304. 

32 C.J. p 621 note 50 [c], p 622 note 
63 [a]. 

88. N.Y.—Stewart v. Lispenard, su¬ 
pra. 

89. Mo.—Pendler v. Roy, 68 S.W.2d 
459, 464, 331 Mo. 1083, quoting Cor- 
pus Juris —In re Bearden, 86 S.W. 
2d 585, 594, App., quoting Corpus 
Juris —^Harrelson v. Fluornoy, 78 
S.W.2d 895, 899, 229 Mo.App. 682, 
citing Corpus Juris. 

Okl.—Oklahoma Natural Gas Corpo- 
raUon v. Lay, 61 P.2d 680, 682, 175 
Okl. 76, quoting Corpus Juris. 
39 C.J. p 621 note 59, p 622 note 60*. 
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§ 2 

yet it is said to have a determinate and fixed sig¬ 
nificance importing not mere weakness of under¬ 
standing, but a total deprivation thereof,®® although 
it may embrace monomania.®i It has been specifi¬ 
cally held that eccentricity, uncleanliness, slovenli¬ 
ness, neglect of person and clothing, and offensive 
and disgusting personal habits do not constitute un¬ 
soundness of mind;®- and also that incipient ar¬ 
teriosclerosis is not mental unsoundness within the 
meaning of the law.®® 

“Unsoundness of mind” has also been distinguish¬ 
ed from “insanity” see supra subdivision b (3) of 
this section. 

IFeak mind. Weak-minded, and Weak-mindedness 
or IVcakness of mind. ••Weak-minded” means fee¬ 
ble-minded, having or indicating a weak mind,®** 
also of unsound mind, but not entirely without un¬ 
derstanding ;®3 and the term “weak mind,” it has 
been said, relates to strength, rather than soundness, 
for a weak mind may be a sound mind and a strong 
mind may be unsound;®® and so “weak mind” has 
been distinguished from “strong mind,”®*^ and “un¬ 
sound mind” supra; and “weak-minded” from “in¬ 
sane” see supra subdivision a (1) of this section, 
and “of unsound mind” supra, and “weakness of 
mind;”®® and the legal concept of “unsoundness of 
mind” has been distinguished from the medical.®® 

‘•\\’’eak-mindedness” or “weakness of mind” may 
exist in different degrees between the limits of abso¬ 
lute idiocy on the one hand and perfect capacity on 
the other and it is not the opposite of unsound- 


ncss, but it is the opposite of strength of mind.® 

Mere “weakness of mind” has been said to be 
distinguished from, or not to amount to, “idiocy” 
supra, “insanity” see supra subdivision b (3) of this 
section, and “unsoundness of mind” supra, for al¬ 
though a man may not have, in the judgment of his 
fellows, sufficient intelligence to manage his affairs 
properly, yet he may not be, legally speaking, non 
compos mentis.® 

Weakness of mind as a grotmd for lunacy pro¬ 
ceedings or as a condition precedent to the appoint¬ 
ment of a guardian is discussed infra § 11. 

Other zvords and phrases. Other words and 
phrases relative to mental conditions and their ef¬ 
fect on persons and their acts, which have received 
judicial construction, although not in terms defined, 
and as to which recent adjudications have not been 
found, are listed in 32 C.J. p 625 note 59-p 626 note 
83, to which reference is here made. 

§ 3. Power over Insane Persons Generally 

The power and duty as to the care and custody of 
insane persons Is vested in the state, and it may enact 
statutory provisions for the protection of their persons 
and property, as well as for the protection of the public. 
Sterilization statutes are generally held to be a proper 
exercise of the police power of the state, and constitu¬ 
tional. 

Power with respect to the care and custody of 
persons of unsound mind and the possession and 
control of their estates are vested in the state, or 
the people thereof,^ the exercise of which power the 


90. Mo.—Hairelson v. Fluornoy. 78 
S^V.2d S95, S99, 229 Mo.App. 5S2, 
citing Corpus Juris. 

Similarly expressed 

(1) Unsoundness of mind, when 
noc reaching to mania or idiocy, is 
compatible with the semblance of 
perfect reason on occasion or for a 
period.—Doyle v. Rody, 25 A.2d 457, 
461, ISO Md. 471—Cherbonnier v. Ev- 
itts. 56 Md. 276, 279. 

<2) Weakness of understanding is 
not alone sufficient to show mental 
unsoundness if capacity remains to 
see things in their true relations, or 
if the individual has a moderate com¬ 
prehension of his immediate duties 
and of the value and use of his prop¬ 
erty.—Pulaski County v. Hill, 134 S. 
W. 973, 975, 976, 97 Ark. 450. 

91. Ind.—Young v. Miller, 44 N.B. 
757. 75S, 145 Ind. 652. 

92. Ill.—Pendarvis v. Gibb. 159 X.E. 
353. 357. S2S Ill. 282. 

93. Iowa.—^Huffman v. Beamer, 197 
N.W. 476. 482. 198 Iowa 1113. 

94. Webster Xew Int.D. 

95. OkL—Oklahoma Natural Gas 


Corporation v. Lay, 51 P.2d 580, 
5S2, 175 Okl. 75. 

96. Cal.—In re Black's Estate, Myr. 
Prob. pp 24, 27. 

97. Del.—In re Miller, So A. 803, 
810, 26 Del. 477—^Duffleld v. Morris, 
2 Del, 375. 379. 

Mo.—^In re Bearden, App., 86 S.W.2d 
585, 594, citing Corpus Juris—Har- 
relson v. Fluornoy, 76 S.W.2d 895, 
899, 229 Mo.App. 582, citing Cor¬ 
pus Juris. 

98. Distinctiou stated 

A clear distinction is drawn in the 
law between mere weakness of intel¬ 
lect and unsoundness of mind. Mere 
weakness of mind is not idiocy or 
insanity, nor does it amount to “un¬ 
soundness of mind," within the 
meaning of the law.—Somers v. Pum- 
phrey, 24 Ind. 231, 235—32 C.J. p 
622 note 65. 

99. Gist of distinotioii 
Anything short of a normal and 

healthy mind free from any defective 
coordination arising from disease or 
decay. In a medical sense may con¬ 
stitute “unsoundness of mind," but 
the law does not demand such per* 
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fection to give capacity to manage 
one’s affairs and make valid disposi¬ 
tion of property.—In re Gullbert’s 
Estate, 188 P. 807, 810, 46 Cal.App. 
55. 

1. Ohio.—In re Emswiler, 11 Ohio 
S. & C.P. 10, 13. 8 Ohio N.P.'132. 

2. Cal.—^In re Black’s Estate, Myr. 
Prob. 24. 27. 

3. Ind.—Somers v. Pumphrey, 24 
Ind. 231, 235. 

32 C.J. p 622 note 66. 

4. U.S.—Hall .V. Verdel, D.C.Va., 40 
P.Supp. 941. 

Fla.—State ex rel. Deeb v. Pabisln- 
skl, 152 So. 207, 111 Fla. 454, re¬ 
hearing denied 156 So. 261, 111 
Fla. 454. 

Ill.—^People V. Janssea. 263 IlLApp. 

101 . 

32 C.J. p 627 note 89. 

In Bngland, anciently, the custody 
of the persons and property of idiots 
and lunatics, or at least of those who 
held lands, was in the lord of the 
fee; but from a very early period, 
it became vested in the crown, and 
became a portion of the king’s execu- 
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people may delegate to the courts by constitutional 
or statutory provision.^ Insane persons are consid¬ 
ered as wards of the stateand the state as parens 
patriae is under a special duty to protect them and 
their property. as a class incapable, of protecting 
themselves,'^ as well as to protect the public from 
the acts of those who are not under the guidance 
of reason.® Within constitutional limitations, the 
state may enact statutory provisions for the protec¬ 
tion of such persons,® which provisions must have 
reasonable regard for the rights of persons and 
property,and must be liberally construed to the 
end that their purpose may be efFectuated.il An 
insane person cannot be deprived of his legal rights 


otherwise than in the manner expressly provided by 
the statute,!® and cannot be treated as legally 
dead.i® 

Sterilization. Statutes providing for the surgical 
operation of vasectomy on feeble-minded males and 
of salpingectomy on feeble-minded females, as a 
condition to releasing them from a state institution 
in which they have been confined, for the purpose 
of preventing the procreation of such persons, have 
been held to be a proper and reasonable exercise 
of the police power of the state,i4 although there is 
also authority to the contrary.i5 These statutes 
have generally been held to be constitutional,!® al- 


tive power as parens patriae, and 
was delegated to the chancellor. 

Ill.—People V. Janssen, 263 Ill.App. 

101 . 

Md.—Hamilton v. Traber, 27 A. 229, 
7S Md. 26, 44 Am.S.R. 25S. 

Mo.—In re Moynihan, 62 S.W.2d 410, 
415, 332 Mo. 1022, 91 A.L.R. 74, 
citing CorptLs Juris. 

N.T.—Sporza v. German Savings 
Bank, 84 N.E. 406, 408. 192 N.T. 8. 
32 C.J. p 626 notes 84-87. 

5- Pa.—In re Black. 18 Pa. 434— 
Sargent's Case. 22 Pd.Co. 140. 
Jurisdiction of courts see Infra S 10. 
e. Fla.—American Surety Co. of 
New York v. Andrews, 12 So.2d 599 
—Ex parte Hansen, 162 So. 715, 
120 Fla. 333—State ex rel. Deeb v. 
Fabisinski, 152 So, 207, 111 Fla. 
454, rehearing denied 156 So. 261, 
111 Fla. 454. 

32 C.J. p 627 note 93. 

7. U.S.—Shapley v, Cohoon, D.C. 
Mass., 258 F, 752, 

Fla.—American Surety Co, of New 
York V. Andrews, 12 So.2d 599— 
Ex parte Hansen, 162 So. 715, 120 
Fla. 333. 

—In re Sarlyanis, 19 N.Y.S,2d 
431, 434, 173 Misc. 881. 

''The concept of snch sovereign, du¬ 
ty is of ancient osdgln, having been 
observed in the Roman Law of the 
Twelve Tables, whence it vras ac¬ 
cepted in England as a direct pre¬ 
rogative of the crown."—In re Sarly¬ 
anis, supra. 

8. U.S.—Hall v. Verdel, D.C.Va., 40 
F.Supp. 941. 

^^^■•'“State ex rel. Deeb v. Fabisin¬ 
ski, 152 So. ^7, 211, 111 Fla. 454, 
citing Corpus Juris, and rehearing 
denied 156 So. 261, 111 Pla. 464. 

—In re Sariyanis, 19 N.Y.S.2d 
431, 173 Misc. 881. 

9- U.S.—Shapley v. Cohoon, D.C. 
Mass., 258 F. 752. 

—^!u re Andrews, 85 N.E. 699, 
192 N.Y. 614. 

82 C.J. p 627 note 94. 

la N.C.—State v. Craig, 97 S.B. 400, 
176 N.C. 740. 

44 0.J.S.-4 


11. Ill.—Parcher v. Reese, 202 Ill. 
App. 509. 

12. La.—State ex rel. Monroe v. 

Ford, 113 So. 798, 164 La. 149. 

13. La.—State ex rel. Monroe v. 

Ford, supra. 

14. Kan.—State v. Schaffer, 270 P. 
604, 126 Kan. 607. 

Mich.—Smith v. Command, 204 N.W. 
140, 231 Mich. 409, 40 A.L.R. 516, 
followed in In re Salloum, 210 N. 
W. 498, 236 Mich. 478. 

Neb.—In re Clayton, 234 N.W. 630, 
120 Neb. 680. 

Wash.—In re Hendrickson, 123 P.2d 
322, 12 Wash.2d 600. 

Purpose of statute 

(1) The purpose of such a statute 
"is to protect society from the bur¬ 
den imposed upon it by permitting 
mentally defective, morally degener¬ 
ate, and criminally inclined persons 
to reproduce their kinds—the legisla¬ 
ture evidently acting on the as¬ 
sumption that the undesirable char¬ 
acteristics of such persons are like¬ 
ly to be transmitted to their chil¬ 
dren."—In re Hendrickson, 123 P. 
2d 322, 326, 12 Wash.2d 600. 

(2) "It is better for all the world, 
if instead of waiting to execute de¬ 
generate offspring for crime, or let 
them starve for their imbecility, so¬ 
ciety can prevent those who are man¬ 
ifestly unfit from continuing their 
kind.”—Buck v. Bell, Va., 47 S.Ct. 
684, 686, 274 U.S. 200, 71 L.Ed. 1000. 

Provided a proper snethod is prow 
scribed for the ascertainment or ad¬ 
judication of their status the state, 
in exercise of police power, may pro¬ 
vide for sterilization of mentally 
diseased. Insane, epileptic, mentally 
deficient, criminal, and delinquent 
persons.—^In re Opinion of the Jus¬ 
tices, 162 So. 123, 230 Ala. 643. 

The methods provided by statute 
for this purpose are not cruel or lu. 
h nmau , where "it requires treatment 
by X-rays or the operation of vas¬ 
ectomy on males or salpingectomy 
on females, or other treatment as 
may be least dangerous to life., 
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These operations are the least radi¬ 
cal known to medical science. None 
of them require the removal of any 
of the organs or sex glands; the 
result being accomplished a sever¬ 
ance of the sex-carrying ducts. The 
operation does not destroy sexual 
desires or capacity for sexual inter¬ 
course, but renders procreation im¬ 
possible."—smith v. Command, 204 
N.W. 140, 142, 231 Mich. 409, 40 A. 
L.R. 515, followed in In re Salloum, 
210 N.W. 498, 236 Mich. 478. 

15. N.J.—Smith v. Board of Exam¬ 
iners of Feeble-Minded, 88 A. 963, 
85 N.J.Law 46. 

N.Y.—In re Thomson, 169 N.Y.S. 
638, 103 Misc. 23, affirmed Osborn 
V. Thomson. 171 N.Y.S. 1094, 185 
App.Div. 902. 

16. U.S.—Buck V. Bell, 47 S.Ct. 584, 
274 U.S. 200, 71 L.Ed. 1000, affirm¬ 
ing 130 S.E. 516, 143 Va. 310, 51 
A.L.R. 855. 

Idaho.—State v. Troutman, 299 P. 
668, 50 Idaho 673. 

Kan.—State v. Schaffer, 270 P. 604, 
126 Kan. 607. 

Neb.—In re Clayton. 234 N.W. 630, 
120 Neb. 6S0. 

Okl.—In re Main. 19 P.2d 163, 162 
Okl. 65. 

Utah.—Davis v. Walton, 276 P. 921, 
74 Utah 80. 

Coustitutiozial pxovisioxi as to lu- 
stltutloas for feeble-mliided, in that 
they shall always be fostered and 
supported by the state, is not violat¬ 
ed by a statutory provision for the 
sterilization of Inmates of such in¬ 
stitutions.—Smith v. Command, 204 
N.W. 140, 231 Mich. 409, 40 A.L.R. 
516, followed in In re Salloum, 210 
N.W. 498, 236 Mich. 478. 

Validity under: 

Constitutional: 

Guaranty of: 

Personal liberty see Constitu¬ 
tional Law § 202. 

Right to pursue happiness see 
Constitutional Law § 208. 
Prohibition of cruel and unusual 
punishment see Criminal Law 
S 1978 a. 
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though some of them have been held invalid.^'^ A 
sterilization statute should be so construed, if pos¬ 
sible, as to make the terms thereof consistent with 
themselves and with the legislative intent.^S 

§ 4. Determination of Insanity 

The burden of proving insanity is on the party who 
alleges it, and that of proving mental restoration or a 
lucid interval on the party who asserts that fact. 

In all actions or proceedings the burden of prov¬ 
ing insanity is on the party who alleges it,^^ as 
where it is set up as an affirmative defense the bur¬ 
den of proving it rests on defendant.-*^ Moreover 
if a party asserts insanity, which has been shown 
to be only occasional or intermittent in its nature,* 
the burden is on him of proving its existence at the 


time alleged.2i On the other hand, if a person al¬ 
leges sanity as an element of his case, the burden 
of proof, rests on him to establish that fact,22 al¬ 
though the presumption of sanity operates in his fa¬ 
vor at the outset.23 

Continuance of insanity. Where general insanity 
is admitted, or once proved to exist, the burden of 
proving mental restoration or a lucid interval is 
on the person who asserts such facts ;24 and, in ac¬ 
cordance with this rule, if one who has been ad¬ 
judged insane and placed under guardianship peti¬ 
tions for the discharge of his guardian or committee 
on the ground that he has been restored to mental 
soundness the burden is on him to establish the fact 
of his restoration's and his capacity for managing 


Delegation of quaai-judlcial power 
to board see Constitutional Law 
§ 173. 

Due process clause see Constitu¬ 
tional Law §§ 598. 707. 

Equal protection clause see Con¬ 
stitutional Law § 507. 

Procedure as to sterilization see in¬ 
fra § 71. 

17. Wash.—In re Hendrickson, 123 
P.2d 322, 12 Wash.2d 600. 

Statute held tmcoxistitatioiial 

As not providing proper method 
for ascertaining and adjudicating 
status of insane person before steril¬ 
ization.—In re Opinion of the Jus¬ 
tices. 162 So. 123, 230 Ala. 543. 

18. Kan.—Suite v. Schaffer, 270 P. 
604, 126 Kan. 607. 

19. Ala.—Equitable Life Assur. Soc. 
of U. S. V. Welch, 195 So. 554, 239 
Ala. 453—^Johnston v. Pondren, 87 
So. 94. 204 Ala. 656. 

Cal.—^Albertson v. Schmidt, 17 P.2d 
15S, 128 CaLApp. 344. 

Fla.—Schaefer v. Voyle, 102 So. 7, 
SS Fla. 170. I 

Mich.—In re Ryan, 289 N.W. 291, 
291 Mich. 673. 

Mo.—State ex rel. Wilkerson v. Skin- 
ker, 126 S.W.2d 1156, 344 Mo. 359, 
122 A.L.R. 532. 

X.J.—Trumbull v. Gibbons, 22 N.J. 

Law 117, 51 Am.D. 253. 

X.Y.—In re Palestine's Estate, 270 
X.Y.S. 844, 151 Misc. 100. 

Okl.—Metropolitan Life Ins. Co. v. 
Plunkett, 264 P. 827, 129 Okl. 292 
—^Keenan v. Scott, 225 P. 906, 99 
Okl. 63. 

S.C.—^Fielder & Brown v. Jennings, 
126 S.E. 448, 131 S.C. 26. 

Tex.—Gerlich v. Myers, Civ.App., 290 
S.W. 270—^Torres v. Gersdorff, Civ. 
App., 287 S.W. 668, affirmed in part 
and reversed in part on other 
grounds Gersdoff v. Torres, Com. 
App., 293 S.W. 560. 

W.Va.—Wade v. Sayre, 123 S.E. 59, 
96 W.Va. 364. 

32 C.J. p 7a 6 note 13. 


If a party seeks to avoid an act 
done by himself while he was insane, 
the burden is on him of proving such 
insanity.—Chicago West Div. R. Co. 
V. Mills. 91 Ill. 39. 

If a party seeks to avoid an act 
done by another, on the ground of 
such other’s insanity, the burden 
is on him to prove the insanity.— 
English V. Porter, 109 Ill. 285. 
Burden of proof as to: 

Insanity in: 

Criminal cases generally see 
Criminal Law § 576. 

Homicide cases see Homicide § 
194, 

Mental incapacity of mortgagor of 
real property see the C.J.S. title 
Mortgages § 149, also 41 C.J. p 
446 note 23, 

Presumption of: 

Insanity see Evidence § 147. 
j Continuance of insanity see Evi- 
i dence § 124. 

Prior insanity see Evidence § 140. 

20. X.J.—Turner v. Cole, 173 A. 613, 
116 X.J.Eq. 368, affirmed 179 A. 
113, 118 X.J.Eq. 497. 

Okl.—Keenan v. Scott, 225 P. 906, 
99 Okl. 63. 

S.C.—Fielder & Brown v. Jennings, 
126 S,E 448, 131 S.C. 26. 

—^Wade v. Sayre, 123 S.B. 69, 
96 W.Va. 364. 

32 C.J. p 756 note 14. 

21. Ala,—^Equitable Life Assur. Soc. 
of U. S. V. Welch, 195 So. 554, 239 
Ala, 453—McDaniel v. Mellen, 134 
So. 873, 223 Ala, ISl—Johnston v. 
Fondren, 87 So. 94, 204 Ala. 666. 

32 C.J. p 758 note 43. 

22. Me.—Pennell v. Cummings, 75 
Me. 163. 

32 C.J. p 756 note 18. 

23. Me.—Pennell v, Cummings, su¬ 
pra. 

Presumption of sanity see Evidence 
§ 124. 

24. IlL—^Hanon v. Kansas City Life 
Ins. Co., 269 IlLApp. 135. 
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Miss.—^Parkinson v. Mills, 169 So. 
651, 172 Miss. 784. 

Mo.—Fendler v. Roy, 68 S.W.2d 459, 
465, 331 Mo. 1083, quoting Corpus 
JnxlB. 

Okl.—^Keenan v. Scott, 225 P. 906, 
99 Okl. 63. 

Wash.—In re Miller’s Estate, 116 P. 
2d 526, 10 W'ash.2d 258—Dean v. 
Jordan, 79 P.2d 331, 194 Wash. 661 
—Fletcher v. Miller, 62 P.2d 304, 
185 Wash. 299. 

"V^'.Va —^lVad#» v. Sayre, 123 S.E. 59, 
96 W.Va, 364. 

32 C.J. p 757 note 37. 

25. Ala.—Pope V. Bolin, 140 So. 382, 
384,* 224 Ala. 322, citing Corpus Ju¬ 
ris. 

D.C.—Barry v. White, 64 P.2d 707, 62 
App.D.C. 69. 

Mass.—Sullivan v. Quinlivan, 32 N. 

E.2d 209, 308 Mass. 339. 

Mo.—State ex rel. Wilkerson v. Skin- 
ker, 126 S.W.2d 1156, 344 Mo. 359, 
122 A.L.R. 532—Harrelson v. Flour¬ 
noy, 78 S.W.2d 895, 229 Mo.App. 
582. 

N.Y.—In re Ireland, 284 X.Y.S. 502, 
246 App.Div. 113. 

32 C.J. p 674 note 35. 

Burden as to proving iiuauity fywfl 
proving restoration distinguished 
The only difference in inquiries 
as to insanity and restoration to 
right mind is that burden of proof in 
original inquiry is on petitioner or 
informant seeking ^ adjudication of 
mental unsoundness, while in later 
inquiry burden is on petitioner, seek¬ 
ing insane person's discharge, to 
show his restoration to right mind.— 
State ex rel. Wilkerson v. Skinker, 
126 S.W.2d 1156, 344 Mo..359, 122 A. 
L.R. 532. 

Mental condition at the time of 
the original inquisition need not be 
shown in proceeding to revoke in¬ 
quisition, as the evidence is directed 
to petitioner's present mental status. 
—Pope V. Bolin, 140 So. 382, 224 Ala. 
322. 
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his owTi affairs.26 The burden of proof, however, 
as distinguished from the burden of adducing evi¬ 
dence, still remains on the person who alleges in- 
sanit3',27 and if a recover>’ or restoration of reason 
is shown the burden is on the person alleging a re¬ 
lapse into insanity to show that fact.^S 

§ 5 . - Admissibility of Evidence 

The ordinary rules of evidence apply as to the admis¬ 
sibility of evidence offered on the Issue of Insanity, or on 
the question of restoration to sanity. 

The ordinary rules of evidence apply as to the ad¬ 
missibility of evidence offered on the issue of in¬ 
sanity's or on the question of restoration to sanity 
and capacity to manage affairs.^o Insanity may be 


§ 5 

showTi by surrounding circumstances fairly throw¬ 
ing light on the subject,^^ such as evidence of the 
alleged insane person’s general conduct and appear¬ 
ance,jiis acts and conduct inconsistent with his 
previous character and habits,^^ his irrational acts 
and beliefs,^^ and his improvident bargains.^5 De_ 
pravity of character and abandoned habits are not 
of themselves evidence of insanity.36 

Nature of act. Where the act in question is pure¬ 
ly of a civil nature, it is competent to consider it in 
connection with the circumstances surrounding its- 
commission and the other evidence in the case as. 
tending to prove the sanity or insanity of the ac- 
tor.37 

Religious beliefs. Evidence as to one’s religious. 


28. Mo.—^Harrelson v. Flournoy. 78 
S.W.2d 895, 229 Mo.App. 582. 

27. Ind.—Pay v. Burditt, 81 Ind. 
433, 42 Am.R. 142. 

Mass.—Wright v. Wright. 29 N.E. 

3S0, 139 Mass. 177. 

N.Y.—Banker v. Banker, 63 N.T. 409, 
affirming 4 Hun 259. 

28. Wis.—^Wright v. Jackson, 18 N. 
W, 486. 59 Wis. 669. 

32 C.J. p 758 note 40. 

29. Ala.—^Washam v. Beaty, 99 So. 
163. 210 Ala. 685. 

Wash.—In re Nelson’s Guardianship, 
121 P.2d 968, 12 Wash.2d 382. 

Wyo.—State v. Carroll, 69 P.2d 542, 
549, 52 Wyo. 29, citing Corpus Ju¬ 
ris. 

32 C.J. p 759 note 50. 

A judgment in proceedings for the 
appointment of a guardian of an in¬ 
competent person is admissible in 
evidence in any litigation to prove 
mental condition of person at time 
of rendition of judgment, or at any 
past time during -which judgment 
finds person incompetent.—Schultz v. 
Oldenburg, 277 N.W. 918, 202 Minn. 
237. 

betters in rebuttal 

In guardian’s proceedings to va¬ 
cate foreclosure judgment against 
husband and wife on ground of un¬ 
soundness of mind, wife’s letters of¬ 
fered by plaintiff to refute testimony 
-for guardian relating to wife’s men¬ 
tal and physical capacity were not 
inadmissible on ground that they 
contained nothing relating to note 
and mortgage and did not bind hus¬ 
band.—^Dean v. Metcalf, 58 P.2d 1073, 
144 Kan. 174. 

Admissibility, as to Insanity, of: 
Expert testimony see Evidence § 
535. 

Hearsay testimony see Evidence § 
193. 

Nonexpert testimony see Evidence 
S 507 d. 


I Evidence as to insanity in: 

I Criminal cases generally see Crim¬ 
inal Law §§ 724, 867. 

Homicide cases see Homicide § 259. 
Reception of evidence on lunacy pro¬ 
ceeding see infra § 25. 

30. Pa.—In re Ryman, 11 A.2d 677, 
139 Pa.Super. 212. 

Wash.—In re Nelson's Guardianship, 
121 P.2d 968. 12 Wash.2d 382. 
Conduct and utterances 
Neb.—In re Warner’s Estate, 2SS N. 

W. 39, 137 Neb. 25—In re Keiser, 
204 N.W. 394, 113 Neb. 645. 

Pa.—In re Ryman. 11 A.2d 677, 139 
Pa.Super. 212. 

The condition of the estate may 
be considered where it requires con¬ 
siderable mental capacity to man¬ 
age it intelligently and efficiently.— 
Parr’s Guardianship, 171 N.W. 951, 
169 Wis. 451. 

31. Ill.—Ertel v. Ertel, 40 N.B.2d 85, 
313 IlLApp. 326. 

32 C.J. p 759 note 51. 

32. Ala.—Mitchell v. Parker, 138 So. 
832, 224 Ala. 149. 

Ga.—^Livingston v. Barnett, 19 S.E. 

2d 385, 193 Ga. 640. 

Me.—^Appeal of Hogan, 194 A. 854, 
135 Me. 249, 113 A.L.R. 350. 

P€U—In re Ryman, 11 A.2d 677, 139 
Pa. Super. 212. 

32 C.J. p 759 note 62. 

Wide latitude is allowed in trac¬ 
ing life record of subject when in¬ 
sanity, vel non, of person is involved 
in issues submitted to jury.—Mitch¬ 
ell V. Parker, 138 So. 832, 224 Ala. 
149. 

Eccentricities and behavior as in¬ 
sanity or test of Insanity general¬ 
ly see supra § 2 b. 

33- Or.—In re Rigg*s Estate, 250 P. 
763, 120 Or. 38. 

Tex.—Bell v. Blackwell, Clv.App., 
273 S.W. 866, reversed on other 
grounds, Com.App., 283 S.W. 765. 

32 C.J. p 759 note 53. 
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Acts and conduct out of the ordinary- 
insanity or unsoundness of mind 
may be shown by appearances and 
proof of acts and conduct out of the- 
ordinary, which, to one of ordinary- 
intelligence, would indicate abnor¬ 
mal state of mind, insanity, or un¬ 
soundness of mind.—Bell v. Black- 
well, supra. 

Badical change in person’s habits- 
and thoughts is evidence of insane¬ 
ness of mind.—In re Riggs’ Estate, 
250 P. 753, 120 Or. 38. 

34. U.S.—Turner v. Hand, C.C.N.J., 
24 F.Cas.No.14.257. 3 Wall.Jr. 88. 

Pa.—In re Ryman, 11 A.2d 677, 139. 

Pa.Super. 212. 

32 C.J. p 759 note 64. 

Charging children with dishonesty 
and immorality 

Evidence that mother had charged 
sons with dishonesty and daughters 
with immorality was competent on 
issue of her mental condition to ex¬ 
ecute lease.—Gulf Production Co. v^ 
Colquitt, Tex.Civ.App., 25 S.W.2d 989, 
modified on other grrounds Colquitt v. 
Gulf Production Co., Com.App., 52 S. 
W.2d 236. 

Threats of one, concededly labor¬ 
ing under illusions as to his wife’s 
fidelity, to so dispose of his estate 
as to deprive her of any benefit from 
it, are strong evidence of, and may 
be considered as affecting, his le¬ 
gal competency to handle his estate. 
—In re Loker’s Guardianship, 196 
N.W. 823, 182 Wis. 381. 

Beliefs as insanity or test of In¬ 
sanity generally see supra § 2 b. 

35. Ala.—^In re Carmichael, 36 Ala. 
514. 

32 C.J. p 759 note 65. 

In inquisition or guardianship pro¬ 
ceeding see infra § 11 b. 

36. N.J.—Hill V. Hill, 27 N.J.Eq. 
214. 

32 C.J. p 759 note 56. 

37. Ala.—^Pike v. Pike, 16 So. 689„ 
104 Ala. 642. 

32 C.J. p 769 note 67, 
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beliefs or opinions regarding the existence of re- 
Avards and punishments in a future state® ^ or as to 
his general belief in spiritualism®^ is not admissible 
to prove insanity. An insane delusion, however, 
that one’s acts are directed by the spirit of some 
departed friend may be admissible.**® 

Suicide. Suicide may be considered in connection 
with other evidence with which it is consistent,***^ 
such as the previous conduct of the felo de se in 
order to determine whether he was or was not in 
possession of his faculties.*- A fortiori, his at¬ 
tempt to commit suicide may be considered with all 
the other facts and circumstances bearing on the 
question of insanity.*® 

Competency of evidence Zidth regard to time. In 
all cases the evidence must have reference to the 
mental condition of the person whose sanity is in 
issue, at the ver^’ time of doing the act which is 
the subject of judicial investigation.** For this pur¬ 
pose, it is permissible to receive evidence of the 
condition of his mind for a reasonable period both 
before and after the time of the act in question,*® 
subject to a proper restriction as to remoteness.*® 
W’here a person has put in issue his sanity at a 
particular time, the other person may, in rebuttal, 
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inquire into his condition before and after that 
time.**^ 

Proof of hereditary taint. Insanity in the family 
of the alleged insane person is admissible on the is¬ 
sue of his insanity*® if there is independent evi¬ 
dence to show that he is insane,*® but not other- 
\vise.5® The insanity of a brother or sister may be 
shown and considered in connection with other evi¬ 
dence and it has been held that the insanity of 
more remote collateral relatives may be shown^® 
although in such cases it should be made to appear 
that they are descended from a common stock which 
bears the hereditary taint.®® It has also been held 
that the insanity alleged should appear to be of 
a kind that may in its nature be hereditary.®* 

§ 6. -WeightandSufficiency of Evidence 

The usual rules of evidence apply In determining the 
weight and sufficiency of the evidence to establish In¬ 
sanity or mental incompetency. 

The usual rules of evidence apply as to the weight 
and sufficiency of the evidence on the issue of in¬ 
sanity or mental incompetency.®® The evidence 
should be sufficient to establish the insanity or men¬ 
tal incompetency by a preponderance®® of clear and 
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aa XT.—Bonard's Will, 16 Abb.Pr., 
N.S., 12S. 

Tenn.—Gass v. Gass. 3 Humphr. 278. 
Religious beliefs as Insanity or test 
of insanity generally see supra § 
2 . 

39. U.S.—Turner v. Hand, C.C.X.J., 
24 F.Cas.Xo.14.257, 3 Wall.Jr. SS. 

Md.—Brown v. Ward, 53 Md, 376, 36 
Am.R. 422. 

X.T.—Matter of Beach. 4S X.T.S. 
437, 23 App.Div. 411. 

40. Me.—^Robinson v. Adams, 62 Me. 
369, 16 Am.R. 473. 

X.Y.—Matter of Beach. 4S X.T.S, 437, 
23 App.Div. 411. 

41. U.S.—Xew York Life Ins. Co. v. 
King, C.C.A.MO.. 93 F.2d 347— 
Supreme Council of Roj'al Arca¬ 
num V. Wishart, C.C.A.Pa., 192 P, 
453. 

42. U.S.—Supreme Council of Royal 
Arcanum v. VTishart, supra—^W'olflP 
V. Connecticut Mut. Life Ins. Co., 
SO P.Cas.Xo.17,929, 2 Flipp. 355. 

Ill.—Grand Lodge of Illinois, Inde¬ 
pendent Order. of Mutual Aid v. 
Wieting, 4S X.R 59, 16S Ill. 408. 
S.D.—Honrath v, Xew York Life 
Ins. Co.. 275 X.W. 25S, 65 S.D. 480, 
112 A.L.R. 1272. 

32 C.J. p 759 note 63. 

43. U.S.—Wolff V. Connecticut Mut. 
Life Ins. Co., C.C.Mich., 30 P.Cas. 
Xo.17,929, 2 Flipp. 355. 

Pa.—Commonwealth v. Lutz, 10 Kulp 
234. 


44. Ga.—Renfroe v. Hamilton, 17 S. 
B.2d 709, 193 Ga. 194. 

Mich.—People v. Zabijak, 280 N.W. 
149. 157, 285 Mich. 164, quoting 
Corpus Juris. 

32 C.J, p 760 note 65. 

Time of incompetency with respect 
to lunacy proceeding or appoint¬ 
ment of guardian see infra § 11. 

45. Ga,—Renfroe v. Hamilton, 17 S. 
E.2d 709. 193 Ga. 194. 

32 C.J. p 760 note 66. 

Adjudication of insanity as e'^ridence 
of insanity at particular time see 
infra § 32, 

Appointment of guardian as evidence 
of insanity see infra § 41. 

46. Ga.—Renfroe v. Hamilton, 17 S. 
E,2d 709, 711, 193 Ga. 194, quoting 

' Corpus Juris. 

32 C.J. p 760 note 67. 

47. Me,—^Robinson v. Adams, 62 Me. 
369, 16 Am.R. 473. 

32 C,J. p 760 note 68. 

43. Tex.—In re Ramon's Estate, 
Com,App„ 35 S.W.2d 699, 701. 

citing Corpus Juris. 

32 C.J. p 760 note 71. 

“Xt 'Was ouce ruled that proof that 
other members of the same family 
have been decidedly insane is not 
admissible, either in civil or crim¬ 
inal cases . . . yet this ruling 

has been rejected as unphilosophical 
and unsound.”—People v. Garbutt, 
17 Mich. 9, 17. 97 Am.D. 162. 

52 


Admissibility in criminal cases see 
Criminal Law § 620 c. 

49, Tex.—^In re Ramon's Estate, 
Com.App., 35 S.W.2d 699. 

32 C.J. p 760 note 72. 

5a Iowa.—State v. Van Tassel, 72 
N.W. 497, 103 Iowa 6. 

32 C.J. p 760 note 73. 

51. Ill.—Martin v. Beatty, 98 N.B. 
996, 254 Ill. 615. 

32 C.J. p 760 note 75, 

52. Miuss.—^Baxter v. Abbott, 7 Gray 
71. 

32 C.J. p 761 note 76. 

63. Mo.—State v. Soper, 49 S.W. 
1007, 148 Mo. 217. 

54. Iowa-—^He-wJev v. Griffin. 82 N. 
W. 905. 

32 C.J. p 761 note 78. 

55. Ala.—Washam v. Beaty, 99 So. 
163, 210 Ala. 635. 

56. Cal.—^Albertson v. Schmidt, 17 
P.2d 158, 128 Cal.App. 344. 

Iowa,—State v. Geddis, 82 Iowa 264. 
Okl.—^Keenan v. Scott, 226 P. 906, 
99 Okl. 63. 

S.C.—^Fielder & Brown v. Jennings, 
126 S.E. 448, 131 S.C. 26—Morris 
Fertilizer Co. v. Bonner, 119 S.E. 
826, 126 S.C. 284. 

W.Va.—Wade v. Sayre, 123 S.E. 69, 
96 W.Va. 364. 

32 C.J. p 761 note 81. 

Chreater degree uot required 

(1) No greater degree than a pre¬ 
ponderance of evidence is required 
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convincing evidence.^^ This rule applies as to the 
sufficiency of the evidence to show that one who 
had been pre\'iously adjudged insane and placed un¬ 


der guardianship has been restored to mental sanity 
and capacity for managing his affairs, so as to jus¬ 
tify the discharge of his guardian or committee.58 


to establish insanity.—Missouri R. 
Co. V. Brazzil, 10 S.IV. 403, 72 Tex. 
2S3. 

(2) It is not necessary to establish 
it by clear and satisfactory evidence. 
—Fish V. Poorman, 116 P. S9S, 85 
Kan. 237. 

Clear preponderance of evidence 

Ill.—Titcomb v. Vantyle, 84 Ill. 371. 
X.T.—Dorchester v. Dorchester, 3 N. 

T.S. 238, reversed on other gr^ounds 
23 N.B. 1043, 121 X.T. 156. 
Overoouinff presumption 

The evidence should be sufficient 
not only to counterbalance the evi¬ 
dence of sanity, but also to over¬ 
come the legal presumption of san¬ 
ity.—Grover v. Wigginton, 3 Ky. 
Op. 271. 

The mere conclusion of a single in¬ 
dividual that another person is men¬ 
tally incapable in a specified par¬ 
ticular is insufficient to show such 
incompetency.—Greenwood v. Purr, 
Tex.Civ.App., 251 S.W. 332. 

Idedloal testimony is not essential. 
—In re Levi’s Guardianship, 127 P. 
2d 15. 52 Cal.App.2d 832. 

S7. Iowa.—State v. Geddls, 42 Iowa 
264. 

Wis.—In re Olson’s Guardianship, 
295 N.W. 24, 236 Wis. 301. 

32 C.J. p 761 note 80. 

Clearer proof is required in stat¬ 
utory proceeding to have person 
declared a mental defective than 
where mental capacity of testator or 
grantor is subject of inquiry.—Peti¬ 
tion of Wood, 15 S.B.2d 393, 123 W. 
Va. 421. 

Showlngr only a probable case is 
insufficient to support a Judgment of 
interdiction on the ground of insan¬ 
ity.—Interdiction of Scurto, 177 So. 
573, 188 La. 459. 

Ihridenee held snAcient 

(1) To show insanity or mental in¬ 
competency in general.—^Brooks v. 
Pratt, Mass., 118 P. 725, 56 C.C.A. 515 
—32 C.J. p 761 note 80 [a]. 

(2) To show mental incompetency 
to manage property or affairs. 

Cal.—In re Reed’s Estate, 243 P. 674, 

198 Cal. 148—In re Towson’s 
Guardianship, 12 P.2d 1003, 124 
Cal.App. 598—O'Brien v. United 
Bank & Trust Co. of California, 
279 P. 1048. 100 Cal.App. 326. 

Ind.—Silver v. Newcomer, 140 N.E. 

455, SO Ind.App. 406. 

Iowa.—^Zander v. Cahow, 206 N.W. 90, 
200 Iowa 1268. 

La.—In re Corbin, 175 So. 636, 187 
La. 968—Landry v. Landry, 130 So. 
866, 171 La. 280. 

Mich.—^In re Johnson’s Estate, 281 
N.W. 697. 286 Mich. 213. 


Neb.—^Hall v. Hall. 248 N.W. 396, 124 
Neb. 798. 

Or.—In re Dugan. 76 P.2d 961, 158 Or. 
439—In re Watt’s Guardianship, 
237 P. 984, 115 Or. 494. 

R.I.—^Woonsocket Supply Co. v. Con¬ 
nors. 133 A. 3. 

Utah.—In re Lamont’s Estate, 79 P. 

2d 649. 95 Utah 219. 

Wash.—In re Propes' Guardianship. 
122 P.2d 454, 12 Wash.2d 451— 
In re Gage’s Guardianship. 122 P. 
2d 451, 12 Wash.2d 443—In re 

Green’s Guardianship, 216 P. 843, 
125 Wash. 570. 

Wis.—In re Loker’s Guardianship, 
196 N.W. 823, 182 Wis. 381. 

32 C.J. p 631 note 91 [b]. 

(3) To show mental competency to 
manage 'property or affairs. - 

U.S.—Roxana Petroleum Corporation 

V. Colquitt, D.C.Tex.. 34-P.2d 470. 
affirmed, C.C.A., Colquitt v- Rox¬ 
ana Petroleum Corporation, 49 F.2d 
1025, certiorari denied 52 S.Ct. 43. 
284 U.S. 669, 76 L.Ed. 566. 

La.—Milne Asylum for Destitute Or¬ 
phan Girls V. Reilly, 100 So. 438, 
156 La. 314. 

Ohio.—State v. Matheson, 32 Ohio 
N.P.,N.S.. 324. 

Wash.—Maitlen v. Hazen, 113 P.2d 
1008, 9 Wash.2d 113. 

32 C.J. p 631 note 91 [d]. 

(4) To Justify committing to cus¬ 
tody of state board of control.— 
State Board of Control v. Pechner, 
256 N.W. 662, 192 Minn. 412. 

Evidenoe h^d Inanfflcient 

(1) To show insanity or mental In¬ 
competency in general. 

U.S.—Beckley Nat. Bank v. Boone, 
C.C.A.W.V€U, 115 P.2d 613, revers¬ 
ing, D.C., Boone v. Equitable Hold¬ 
ing Co., 32 P.Supp. 896, certiorari 
denied 61 S.Ct. 835, 313 U.S. 658, 
86 L.Ed. 1519. 

Cal.—In re Waite’s Guardianship, 97 
P.2d 238, 14 Cal.2d 727, prior opin¬ 
ion, App., 91 P.2d 617. 

Iowa.—Huffman v. Beamer, 197 N.W. 

476, 198 Iowa 1113. 

Ky.—Davenport v. Jenkins’ Commit¬ 
tee, 283 S.W. 1044, 214 Ky. 716. 
Mich.—^Valenti v. Mayer, 4 N.W.2d 
6, 301 Mich. 551. 

Okl.—In re Winnett’s Guardianship, 
239 P. 603, 112 Okl. 43. 

Pa.—^Ex parte Kelly, Com.Pl., 54 
Montg.Co. 328. 

Tex.—Brewer v. Hampton, Civ.App., 
166 S.W.2d 193—^Warrick v. Moore 
County, CIv.App., 291 d.W. 960. 
Wash.—^Ness v. Bender, 138 P.2d 864. 
Wis.—In re Olson’s Guardianship, 
295 N.W. 24, 236 Wis. 301. 

32 C.J. p 761 note 80 [bj. 

(2) To show mental incompetency 
to m a nag e property or affairs. 
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Cal.—In re Waite’s Guardianship, 97 
P.2d 238, 14 Cal.2d 727, prior opin¬ 
ion, App., 91 P.2d 617. 

Iowa.—Richardson v. Richardson, 250 
N.W. 897, 217 Iowa 127. 

La.—^Jeanls v. Jeanis, 12 So.2d 69" 
202 La. 717—Interdiction of Scurto, 
177 So. 573. 1S8 La. 459. 

Minn.—In re Serge’s Guardianship, 
205 N.W. 886, 166 Minn. 103. 

Tex.—Greenwood v. Purr. Civ.App., 
251 S.W. 332. 

32 CTJ. p 631 note 91 [c]. 

<3) To show mental competency to 

manage property or affairs. 

Minn.—In re Buck, 213 N.W. 898, 
171 Minn. 227. 

S.C.—Dominick v. Rhodes, 24 S.E.2d 
168, 202 S.C. 139. 

Weight and sufficiency of evidence 
as to insanity In criminal cases 
see Criminal Law § 924, Homicide § 
324 b. 

58. Cal.—^In re Gordon’s Guardian¬ 
ship, 132 P.2d 824, 56 Cal.App.2d 
623—In re Des Granges* Estate and 
Guardianship, 283 P. 103, 102 Cal. 
App. 592. 

Conn.—^Doris v. McFarland, 166 A. 
62, 57, 113 Conn. 594, quoting Cor¬ 
pus Juris. 

Ill.—Jackson v. Pillsbury, 44 N.E. 
2d 637, 380 Ill. 654. 

Md.—Johnson v. Baltimore Safe De¬ 
posit & Trust Co., 65 A. 333, 104 
Md. 460. 

Mich.—In re Johnson’s Estate, 281 
N.W. 697, 286 Mich. 213. 

N.J.—^Ex parte Streeper, 115 A. 684, 
93 N.J.Eq. 108. 

N.Y.—Application of Stewart, 37 N. 
Y.S.2d 942, 266 App.Div. 893, af¬ 
firming in part and reversing in 
part In re Stewart, 32 N.Y,S.2d 
678, motion denied 35 N.Y.S.2d 
737—^In re Ireland, 284 N.Y.S. 502, 
246 App.Div. 113—People ex rel. 
Romano v. Thayer, 242 N.Y.S. 289, 
229 App.Div. 687, followed in Peo¬ 
ple ex rel. Guiseppi v. Thayer, 242 
N.Y.S. 293, 229 App.Div. 820— 

Brush’s Case, 3 Abb.N.Cas. 225. 

Ohio.—Rhoads v. Rhoads, 163 N.E. 
724, 29 Ohio App. 449. 

Okl.—Mellott V. Lambert, 18 P.2d 
632, 161 Okl. 276. 

Pa,—Commonwealth v. Pennsylvania 
Hospital, 16 Pa.Dist. 497. 

Tex.—Davidson v. State, 4 S.W.2d 74, 
109 Tex.Cr. 261. 

Va.—Baker v. Holland, 9 S.E.2d 298, 
175 Va. 620. 

Wash.—In re Nelson’s Guardianship, 
121 P.2d 968, 12 Wash.2d 382. 

Wis.—In r^ Warner’s Guardianship, 
287 N.W. 803, 232 Wis. 467—^Parr’s 
Guardianship, 171 N.W. 961, 169 
Wis. 451. 

32 C.J. p 674 note 38. 
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To prove that one is of sound mind it is neces¬ 
sary for the evidence to show only that he is not 
known to be guilty of any act or conduct which 
would indicate to one of ordinary intelligence that 
his mind is unsound and insanity or mental in¬ 
competency is not sufficiently shown, as against the 
presumption of sanity, by proof of a taint of insan¬ 
ity in a person's family without actual evidence of 
insanity existing in the person himself,®® or by ev¬ 
idence merely that he makes improvident bargains 
and is generally unthrifty,®^ or that a cause exist¬ 
ed which might tend to produce insanity,or that 
a person of advanced age had lapses of memory 
and understanding.®* 

Evidence of prior insanity. The probative value 
of subsequent insanity to show insanity at an}- prior 

n. INQUISITION AND GU 
A. IN G 

§ 8. Nature of Proceedings 

A lunacy proceeding is a special proceeding of a civil 
nature, by the state in its character of parens patria?, 
for the benefit of the alleged incompetent and the protec¬ 
tion of his estate. 


time depends on the nature and degree of the in¬ 
sanity shown, and its nearness or remoteness in 
point of time to the act under consideration ;®4 and, 
conversely, .evidence of a prior weakness in mind 
and body is insufficient to establish mental incom¬ 
petency generally.®® 

Suicide. The mere fact of suicide is not, of it¬ 
self, substantial evidence of insanity.®® 

§ 7. - Questions of Law and Fact 

The existence of insanity ordinarily is a questforr of 
fact; but its legal effect is a question of law. 

The general rule is that the existence of insanity 
in a particular case is a question of fact to be de¬ 
cided by the jury,®*^ but that the legal effect of in¬ 
sanity, admitted or proved, is a question of law.®® 

RDIANSHIP IN GENERAL 

INERAL 

A lunacy proceeding, or inquisition into the sanity 
of a person and the appointment of a guardian or 
committee, is a special proceeding,®® of a civil, as 


Mere dischargre from a hospital or 
asylum to which the ward has been 
committed is not sufficient to show 
such restoration of the mental ca- 
pacitj* required as to warrant the 
dischargre of the guardianship. 

X.J.—Ex parte Streeper, 115 A. 584, 
93 X.J.Eq. lOS. 

X.Y.—In re Ireland, 2S4 X.T.S. 502, 
246 App.Div. 113. 

Or.—In re Sheddon, 149 P. 527, 76 
Or. 470. 

Restoration to sanity generally see 
infra §§ 54-56. 

59. Tex.—Bell v. Blackwell. Civ. 
App., 273 S.W. 866, reversed on 
other grounds, Com.App., 283 S.W. 
765. 

“The test is the ability to know 
the nature, character and effect of 
one’s acts, and to understand the 
subject matter of business transac¬ 
tions in which one is engaged.”— 
Beckley Xat. Bank v. Boone, C.C.A. 
W.Va., 115 F.2d 513, 517, reversing, 
D.C., Boone v. Equitable Holding Co., 
D.C., 32 F.Supp. 896, certiorari de¬ 
nied 61 S.Ct. 835, 313 U.S. 558, 85 
L..Ed. 1519. 

6a Ill.—Snow V. Benton, 28 Ill. 306. 
Va.—South Atlantic Life Ins. Co. v. 
Hurt's Adm'x, 79 S.E. 401, 115 Va. 
39S. 

32 C.J. p 761 note 88. 

61. Ala.—Dominick v. Randolph, 27 
So. 481. 124 Ala. 557—In re Car¬ 
michael, 36 Ala. 514. 

32 C.J. p 761 note 90. 


In inquisition or guardianship pro¬ 
ceeding see infra § 11 b. 

62. Ind.—Sawyer v. State, 35 Ind. 
SO. 

63- U.S.—Beckley Nat. Bank v. 
Boone, C.C.A.W.Va., 115 F.2d 513, 
517, reversing, D.C., Boone v. Equi¬ 
table Holding Co., D.C., 32 F.Supp. 
896, certiorari denied 61 S.Ct. 835, 
313 U.S. 55S, 85 L.Ed. 1519. 

Tenn.—Graham v. Thompson, 125 S. 

IV. 2d 133, 174 Tenn. 278. 

64- Ala.—Odom v. State, 56 So. 913, 
174 Ala. 4. 

65- Cal.—Rollins v. Smith, 238 P. 
171, 72 Cal.App. 773. 

66. U.S.—New York Life Ins. Co. v. 
King, C.C.A.MO., 93 P.2d 347—Su¬ 
preme Council of Royal Arcanum 

V. Wlshart, C.C.A.Pa., 192 F. 453 
—Moore v. Connecticut Mut. Life 
Ins. Co., C.C.Mich., 17 F.Cas.No.9,- 
755, 1 Flipp. 363—Wolff v. Connec¬ 
ticut Mut. L. Ins. Co., C.C.Mich., 30 
P.Cas.No.17.929, 2 Flipp. 355. 

Ga.—^Merritt v. Cotton States Life 
Ins. Co., 55 Ga. 103. 

Tex.—Texas Mut. Life Ins. Co. v. 

Brown, 2 Tex.Unrep.Cas. 160. 
Suicide as not rebutting presump¬ 
tion of sanity or raising presump¬ 
tion of insanity see Evidence $ 147. 

67. Cal.—Ex parte Gavin, 251 P. 231, 
so Cal.App. 27. 

Ill.—In re Dunning, 211 Ill.App. 633. 
Iowa.—Richardson v. Richardson, 250 
N.W. 897, 217 Iowa 127. 
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Mass.—Chase v. Chase, 103 N.R 857, 
216 Mass. 394. 

N.H.—Young V. Stevens, 48 N.H. 133. 

2 Am.R. 202, 97 Am.D. 592. 

Va.—Baker v. Holland, 9 S.E.2d 29S, 
175 Va. 520. 

32 C.J. p 761 note 95. 

Insanity as question of fact in crim¬ 
inal cases see Criminal Law § 1130, 
Homicide § 349. 

Submission of question of insanity 
in; 

Action by oi against insane per¬ 
son or representative see infra 
§ 150. 

Commitment proceedings see infra 
§ 67. 

Guardianship proceedings see infra 
§ 40. 

Lunacy proceedings see Infra § 23. 

68. Ga.—Gardner v. Lamback, 47 
Ga. 133. 

32 C.J. p 761 note 96. 

69. Colo.—Hultquist v. People, 236 
P. 995, 77 Colo. 310. 

Fla.—Hughes v. Blanton, 162 So. 
914, 120 Fla. 446. 

Iowa.—In re Brewer, 276 N.W. 766^ 
224 Iowa 773. 

Mich.—In re Bassett, 36 N.W, 97, 
68 Mich. 348. 

Minn.—Prokosch v. Brust, 151 N.W. 

130, 128 Minn. 324. 

Neb.—Hall v. Hail, 239 N.W. 825, 
122 Neb. 228, rehearing denied and 
modified on other grounds 242 N. 
W. 607, 123 Neb. 280. 

N.J.—In re Rhodes, 136 A. 408, 409, 
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contradistinguished from a criminal, nature/® and 
is also of an equitable nature."^ It is a summari- 
proceeding,"- and not an ex parte proceeding."^ 

It is a proceeding by the state in its character of 
parens patriae,"** based on the theory that the public 
has an interest in the welfare of the alleged incom¬ 


petent/5 and generally is held not to be adversary, 
in the ordinary sense,although according to some 
decisions it is of an adversary character."" 

In personam or in rcm. As respects the person 
whose sanity is in question, it is a proceeding in 
personam but in so far as it affects the public 


IftO X.J.Eq. 370, citing Corpus Ju¬ 
ris. 

Okl. —In re Winnett’s Guardianship, 
239 P. 603. 112 Okl. 43. 

Wis.—In re Welch, S4 N.W. 550, 108 
Wis. 3S7. 

32 C.J. p 627 note 7. 

A proceeding sni generis 
Ala.—Sorter v. Austen, 129 So. 51, 
221 Ala. 4S1. 

Fla.—Hughes v. Blanton, 162 So. 914, 
120 Fla. 446. 

Sistory of inquests in lunacy see 
Witt V. Heyen. 221 P. 262, 264, 114 
Kan. S69. 

70. Ala.—Sorter v. Austin, 129 So. 
51. 52, 221 Ala. 481, citing Corpus 
Juris. 

Fla.—State ex rel. Deeb v. Fabisin- 
ski, 152 So. 207, 111 Fla. 454, re¬ 
hearing denied 156 So. 261, 111 Fla. 
454. 

Iowa.—In re Brewer, 276 N.W. 766, 
224 Iowa 773. 

2kIo.—In re Thomasson, 159 S.W.2d 
626, affirming, App„ 119 S.W.2d 433 
—State ex rel. Terry v. Holtkamp, 
51 S.W.2d 13, 19. 830 Mo. 608, cit¬ 
ing Corpus Juris —Baker v. Tener, 
App., 112 S.W.2d 351. 

X.Y.—People ex rel. Edwards v. Su¬ 
perintendent of Bellevue and Al¬ 
lied Hospitals of City of New 
York, 139 N.E. 553, 235 N.Y. 398, 
reversing People ex rel. Edwards 
V. Trustees of Bellevue and Al¬ 
lied Hospitals, 196 N.Y.S. 678, 203 
App.Div. 598. 

Tenn.—Johnson v. Nelms, 100 S.W.2d 
64S, 652, 171 Tenn. 54, citing Cor¬ 
pus Juris. 

32 C.J. p 627 notes 4, 5. 

The term “quasi-criminal proceed¬ 
ing” has been applied to an inquest 
of lunacy since it involves the ele¬ 
ment of personal«^berty.—Sabin v. 
Commonwealth, 26 S.W.2d 506, 233 
Ky. 636—Taylor v. Barker, 47 S.W. 
217, 20 Ky.L. 582. 

71. Fla.—State ex rel. Barnett Nat. 
Bank of Jacksonville v. Lewis, 189 
So. 673. 138 Fla. 119. 

72. Cal.—Carroll v. Carroll, 108 P. 
2d 420, 16 Cal.2d 761, prior opinion, 
App., 103 P.2d 233, certiorari de¬ 
nied 62 S.Ct. 74. 314 U.S. 611, 86 
L.Ed. 491. 

Mich.—In re Bassett, 36 N.W. 97, 68 
Mich. 348. 

Mont.—State ex rel. Leonidas v. Lar¬ 
son. 92 P.2d 774, 109 Mont 70. 
W.Va.—Evans v. Johnson, 19 S.R 
623. 39 W.Va. 299. 46 Am.S.R. 912, 
23 L.R.A. 737. 


73. Ind.—Berry v. Berry, 46 N.E. 
470, 147 Ind. 176, overruling Gal- 
breath V. Black, 89 Ind. 300 so far 
as conflicting. 

Mo.—State v. Guinotte, 165 S.W. 718, 
257 Mo. 1, 51 L.R.A.,N.S., 1191, Ann. 
Cas.l915D 658—State v. Dickman, 
157 S.W. 1012, 175 Mo.App. 543. 

74. Kan.—Witt v. Heyen, 221 P. 262, 
114 Kan. 869, rehearing denied 222 
P. 120, 115 Kan. 334. 

Minn.—In re Strom’s Guardianship, 
286 N.W. 245, 205 Minn. 399—Pro- 
kosch v. Brust, 151 N.W. 130, 128 
Minn. 324. 

Mo.—State ex rel. Terry v. Holtkamp, 
51 S.W.2d 13, 330 Mo. 608. 

—People ex rel. Edwards v. Su¬ 
perintendent of Bellevue and Al¬ 
lied Hospitals of City of New 
York, 139 N.E. 553, 235 N.Y. 398, 
reversing People ex rel. Edwards 
V. Trustees of Bellevue and Allied 
Hospitals, 196 N.Y.S. 678, 203 App. 
Div. 598. 

Who may institute proceeding see in¬ 
fra § 15. 

75. Ind.—Hayward v. Ha>-ward, 115 
N.E. 966. 116 N.E. 746, 65 Ind.App. 
440. 

Kan.—^Witt v. Heyen, 221 P. 262, 114 
Kan. 869, rehearing denied 222 P. 
120, 115 Kan. 334. 

Mich.—In re Ryan, 289 N.W. 291, 291 
Mich, 673—In re Phillips, 122 N.W. 
554, 158 Mich. 156. 

Mo.—^Boatmen’s Nat. Bank of St. 
Louis V, Wurdeman, 127 S.W.2d 
438, 344 Mo, 573—State ex rel. 
Terry v. Holtkamp, 51 S.W.2d 13, 
330 Mo. 60S. 

N.J.—^In re Rhodes, 136 A. 408, 100 
N.J.Eq. 370. 

N.Y.—People ex rel. Edwards v. Su¬ 
perintendent of Bellevue and Al¬ 
lied Hospitals of City of New York, 
139 N.E. 553, 235 N.Y. 398, revers¬ 
ing People ex rel. Edwards v. 
Trustees of Bellevue and Allied 
Hospitals, 196 N.Y.S. 678, 203 App. 
Div. 598—In re Kaltman, 38 N.Y.S. 
2d 622. 

Or.-In re Fehl, 81 P.2d 130, 159 Or. 
545. 

A lunacy proceeding is an inquisi¬ 
tion by public authorities on behalf 
of the public, and no one is wholly a 
stranger to the proceedings.—People 
V. Janssen, 263 Ill.App. 101. 

The primary object is to see wheth¬ 
er mental incapacity exists so that 
the public through the courts can 
take control, and not to benefit any 
particular individual.—^In re Kalt¬ 
man, 38 N.Y.S.2d 622. 
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76. Iowa.—Anspach v. Littler, 253 
N.W. 120, 217 Iowa 787—Richard¬ 
son V. Richardson, 250 N.W. 897. 
217 Iowa 127—Coomes v. Mayer, 
205 N.W. 645, 201 Iowa 405—Huff¬ 
man V. Beamer. 197 N.W. 476, 198 
Iowa 1113. 

Mich.—In re Ryan, 289 N.W. 291, 291 
Mich. 673. 

Minn.—In re Strom's Guardianship, 
286 N.W. 245, 205 Minn. 399—Wood 

V. Wood, 163 N.W. 297, 137 Minn. 
252—Prokosch v. Brust, 151 N.W. 
130, 128 Minn. 324. 

—Hall V. Hall, 239 N.W. 825, 
122 Neb. 228, rehearing denied and 
modified on other grounds 242 N. 

W. 607, 123 Neb. 280. 

In re Rhodes, 136 A. 408, 409, 
100 N.J.Eq. 370, citing Corpus Ju¬ 
ris. 

77. ^ Ala.—Sorter v. Austin, 129 So. 
51, 52, 221 Ala. 481, citing Corpus 
Juris. 

Ohio.—State ex rel. Venn v. Baber, 12 
Ohio Supp. 50. 

32 C.J. p 627 note 13. 

“An insanity proceeding is in in- 
vitum and seeks to deprive a citi¬ 
zen of his liberty or property, or 
both, and seeks to take away from 
the citizen not only his right to the 
possession of his property, but also 
the right to contract freely with re¬ 
spect to his property, and seeks in 
many instances to deprive him of 
his liberty.”—Ruckert v. Moore, 295 
S.W. 794, 798, 317 Mo. 228—Baker 
V. Tener, Mo.App., 112 S.W.2d 351, 
356—Ex parte McLaughlin, Mo.App., 
105 S.W.2d 1020. 

78. Cal.—Grinbaum v. Superior 

Court in and for City and County 
of San Francisco, 221 P. 651, 192 
Cal. 566. 

Fla.—Piehe v. R. R Householder 
Co., 125 So. 2. 98 Fla. 627. 

Ill.—McCormick v. Blaine, 178 N.R 
195, 345 Ill. 461, 77 A.L.R. 1215, 
reversing In re McCormick’s Es¬ 
tate, 260 Ill.App. 36. 

Iowa.—^Raher v. Raher, 129 N.W. 494, 
150 Iowa 511, 35 L.R.A.,N.S., 292, 
Ann.Cas.l912D 680. 

Mo.—State ex rel. Terry v. Holtkamp, 
51 S.W.2d 13, 330 Mo. 608—State 
ex rel. Anderson v. Kirkland, 65 
S.W.2d 697, 227 Mo.App. 643. 

The guardianship of an Incompe¬ 
tent having no property would par¬ 
take largely of personal elements.— 
In re Lament's Estate, 79 P.2d 649, 
95 Utah 219. 
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interest or the property of the incompetent it is in 
the nature of a proceeding in rem.'^^ 

Action or suit Lunacy proceedings generally are 
not regarded as ordinary civil actions,although 
under some statutes they have been treated as 
such.s^ It has been held that such a proceeding is 
a ‘‘‘suit” within the technical meaning of that 
term;S2 js not a suit to determine rights be¬ 

tween the petitioner and the person informed 
against, and the petitioner can derive no direct ben¬ 
efit from it.S3 

Auxiliary proceeding, A proceeding for the ap¬ 
pointment of a special or temporary guardian pend¬ 
ing an application for a general guardianship, is 
an auxiliary proceeding.S^ 

Restraint proceedings distinguished. Proceedings 
for the restraint of an insane person, considered 
infra §§ 62-72, are distinguishable from proceedings 


in the nature of the ancient writ de lunatico in- 
quirendo for the purpose of appointing a committee 
or guardian of the person and estate of an alleged 
lunatic, in that a restraint proceeding is in the 
nature of a police regulation and is for the purpose 
of protecting the community at large as well as the 
lunatic himself,®^ whereas a proceeding for the ap¬ 
pointment of a guardian or committee is solely for 
the benefit of the alleged incompetent and the pro¬ 
tection of his estate.s^ 

§ 9. Constitutional and Statutory Provisions 

Lunacy proceedings are controlled entirely by stat^ 
utes, as construed by the usual rules of statutory con* 
struct! on. 

Lunacy proceedings for an inquisition into the 
sanity or insanity of a person and the appointment 
of a committee or guardian for his person and es¬ 
tate are governed entirely by statutes,^8 which have 
been held constitutional.89 Such statutes are subject 


79. U.S.—^Bruce v. Bruce, C.C.A.Fla., 
263 F. 36. 

Fla.—Fiehe v, R. E. Householder Co., 
125 So. 2. 98 Fla. 627. 

Mass.—Leggate v. Clark, 111 Mass. 
SOS. 

Utah.—In re Lamont’s Estate, 79 P. 
2d 649, 95 Utah 219. 

Somewhat analogous to proceed¬ 
ings in rem.—Poole v. Newark Trust 
Co., 8 A.2d 10, 1 Terry, Del., 163. 
Quasi in rem 

The necessity for a judicial de¬ 
termination that nonresident owner 
of property within the state w’as in¬ 
competent to look after property him¬ 
self, even though necessary as a pre¬ 
liminary to exercise of jurisdiction 
over such property, does not trans¬ 
form the proceeding for appointment 
of a committee for alleged incompe¬ 
tent's property from a "proceeding 
Quasi in rem" to one "in personam.” 
—In re Ryan, 40 N.Y.S.2d S92, 180 
Misc. 47S, affirmed 47 N.Y.S.2d 113, 
267 App.Div. 861. 

80. Colo.—^HultQuist V. People, 236 
P. 995, 77 Colo. 310. 

Iowa.—In re Brew’er, 276 X.W. 766, 
224 Iowa 773. 

N.Y.—In re Kaltman, 38 N.Y.S.2d 
622. 

Xt differs from an ordinary action 
or proceeding, in that it affects per¬ 
sons who are not parties thereto.— 
In re Kaltman, supra. 

81. Ind.—State v. Madison Circuit 
Court, 138 N.E. 762, 193 Ind. 20— 
Berry v. Berry, 46 N.E. 470, 147 
Ind. 176. 

82. Mo.—In re Thomasson, 159 S. 
W.2d 626, affirming, App., 119 S. 
W.2d 433—^Noelke v. Jenny, App., 
298 S.W. 1065—State v. Dickman, 
157 S.W. 1012, 176 Mo.App. 543. 

N.Y.—In re Ginnel, 43 N.Y.S.2d 232. 


83. Mo.—Boatmen's Nat. Bank of 
St. Louis V. Wurdeman, 127 S.W. 
2d 438, 344 Mo. 573—State ex rel. 
Paxton V. Guinotte, 165 S.W. 718, 
257 Mo. 1. 51 L.R.A.,N.S., 1191, 
Ann.Cas.l915D 658. 

84. Mich.—^Wagner v. Wayne Pro¬ 
bate Judge, 114 N.W. 868, 151 
Mich. 74. 

85. La.—^Vance v. Ellerbe, 90 So. 
735, 150 La. 388. 

32 C.J. p 679 note 8. 

86. La.—Sierra v. First Nat. Bank, 
App., 152 So. 134, 

Miss.—Baum v. • Greenwald, 49 So. 
836, 95 Miss. 765. 

N.Y.—Sullivan v. Whitney, 25 N.Y.S. 
2d 762. 

87. Iow€L.—Anspach v. Littler, 253 
N.W. 120, 217 Iowa 787—Richard¬ 
son V, Richardson, 250 N.W. 897, 
217 lowra 127—Perry v. Roberts, 
220 N.W. 85, 206 Iowa 303—Coomes 

V. Mayer, 205 N.W. 645, 201 Iowa 
405—Huffman v. Beamer, 197 N.W. 
476, 198 Iowa 1113—^McGuire v. 
Moorhead. 130 N.IV. 140, 151 Iowa 
25, 

La.—^Vance v. Ellerbe, 90 So. 735, 
150 La. 388. 

Mich.—In re Ryan, 289 N.W. 291, 
291 Mich. 673. 

Mo.—Boatmen’s Nat. Bank of St. 
Louis V. Wurdeman, 127 S.W.2d 
438, 344 Mo. 573—Baker v. Tener, 
App., 112 S,W.2d 351. 

N.J.—In re Rhodes, 136 A. 408, 100 
N.J.Eq. 370. 

Tenn.—Graham v. Thompson, 126 S. 

W. 2d 133, 174 Tenn. 278. 

32 C.J. p 627 note 12. 

The appointment of a guardian is 
the object of a proceeding to ad¬ 
judge a person mentally incompe¬ 
tent to manage his property.—^Waters 
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V. Waters, 207 N.W. 698, 201 Iowa 
586. 

88b Mich.—In re Bassett, 86 N.W. 
97, 68 Mich. 348. 

Mo.—Moberly v. Powell, 86 S.W.2d 
383, 229 Mo.App. 857. 

Tex.—Pure Oil Co. v. Clark, Civ. 
App., 40 S.W.2d 962, reversed on 
other grounds. Com.App., 56 S.W.2d 
853—Clark v. State, Civ.App., 35 
S.W.2d 488^ reversed on other 
grounds Pure Oil Co. v. Clark, Com. 
App., 56 S.W.2d 850, and followed 
in Clark v. State, Civ.App., 35 S.W. 
2d 492. 

In Nebraska Comp.SL1929, §§ 30- 
1601 to 30-1610, relating to probate 
matters apply to actions involving 
appointment of guardians and admin¬ 
istration of incompetent wards' es¬ 
tates as well as administration of 
estates of deceased persons.—In re 
Hergenrother’s Guardianship, 5 N.W. 
2d 118, 141 Neb. 868—In re Strelow's 
Guardianship, 219 N.W. 387, 116 Neb. 
873. 

89. Ark.—Sanders v. Omohundro, 
166 S.W.2d 657, 204 Ark. 1040. 

Fla.—^Brand v. Anderson, 192 So. 194, 
140 Fla. 707—Flewwellin v. Jeter, 
189 So. 651, 188 Fla. 540. 

Ga,—Georgia Railroad Bank & Trust 
Co. v. Liberty Bank & Trust Co., 
177 S.E. 803, 180 Ga. 4. 

Mo.—Hines v. Hook, 89 S.W.2d 52, 
338 Mo. 114. 

Statutory provisions held valid 

(1) Authorizing appointment of 
committee for one adjudged insane. 
—^U. S. Veterans' Bureau v. Smith, 
159 S.E. 161, 156 Va. 897. 

(2) Authorizing appointment of 
curators for mentally disabled per¬ 
sons entitled to benefit of war risk 
Insurance.—^In re Carter, 116 So. 
491, 165 La. 1012. 
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to the usual rules of statutory construction,but 
should be construed and administered with cau¬ 
tion.® ^ The object of the statutory provisions is to 
protect the person and estate of a mental incompe¬ 
tent,®- who, although not a lunatic, is incapable of 
taking care of his person or property;®® and they 
operate prospectively to protect an incompetent from 
his own improvidence thereafter,®'^ but are retro¬ 
spective in that they apply to persons who were 
incompetent before the statutes became effective.®® 
A statute providing for a lunacy proceeding in a 
court contemplates the usual accompaniments of ju¬ 
dicial procedure.®® 

§ 10. Jurisdiction 

a. In general 


§ 10 

b. As dependent on ownership of prop¬ 
erty 

c. As dependent on residence or situs of 
property 

d. Acquisition, and nature and extent, of 
jurisdiction 

In Greneral 

An Insane person Is regarded as a ward of the court 
having Jurisdiction of his person or estate. In the ab¬ 
sence of statute such jurisdiction ordinarily is In courts 
of equity; but at the present time the question of ju¬ 
risdiction of lunacy proceedings or of proceedings for the 
appointment of a guardian generally Is regulated by 
statutory provisions, under which the jurisdiction is vest¬ 
ed in particular designated courts. 

An insane person is regarded as a ward of a court 
of equity, or court- exercising equity powers, having 
jurisdiction of his person,®7 the court being regard- 
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(3) Authorizing appointment of 
guardian for estate and person of an 
infirm person, who has become un¬ 
able, although not a lunatic, to take 
care of his person and property, 
which can be invoked only for the 
protection of the property and per¬ 
son of the alleged infirm person.— 
Flewwellin v. Jeter, 189 So. 651, 138 
Fla. 540. 

(4) Prescribing the method of ap¬ 
pointing a committee on the petition 
of an official of a state institution, 
based on a commitment.—Martello v. 
Cagliostro, 202 N.Y.S. 703, 122 Misc. 
306. 

90. Ind.—State v. Madison Circuit 

Court, 13S N.E. 762, 193 Ind, 20. 
Pa.—^In re Ryman, 11 A.2d 677, 139 

Pa.Super. 212. 

Statutes construed 

(1) To apply only to civil rights of 
persons and property, not to in¬ 
quests growing out of criminal cas¬ 
es, which are regulated by the com¬ 
mon law and the criminal code.— 
Barrett v. Commonwealth, 259 S.W. 
25, 202 Ky. 153. 

(2) Statute providing that on prop¬ 
er showing ordinary shall issue com¬ 
mission to inquire into question of 
sanity as not conflicting with or re¬ 
pealing statute providing that ordi¬ 
nary may issue warrant as in crim¬ 
inal case for arrest of insane per¬ 
son.—Dickson v. Hicks, 128 S.E. 770, 
160 Ga. 487. 

Where the statute coutalus sepa¬ 
rate provisions for the appointment 
of a guardian, and also for restraint 
and detention, the former provi¬ 
sion alone applies to proceedings for 
appointment of guardian for insane 
person.—In re Plres* Guardian, 28 
Hawaii 469. 

Ih New York 

(1) The Veterans* Act, Civ.Pract. 
Act §§ 1356—1384, with exceptions su¬ 
persedes other provisions of law in 
respect of incompetents, and mani¬ 


fests a legislative Intent to set up 
complete new statutory scheme for 
benefit of war veterans and to place 
war veterans in a class by them¬ 
selves and to accord them special 
consideration.—^In re Farina, 2 N.Y.S. 
2d 987, 253 App.Div. 510, reversed on 
other grounds In re Hewson, IS N.B. 
2d 865, 279 N.Y. 780. 

(2) It was not intended, however, 
as a repeal of or substitute for other 
statutes relating to incompetents.— 
In re Michaelson, 296 N.Y.S. 119, 162 
Misc. 847. 

Rules of construction of statutes 
generally see the C.J,S. title Stat¬ 
utes §§ 311-386, also 69 C.J. p 943 
note 29-p 1103 note 17. 

91. Fla.—Brand v. Anderson, 192 So. 
194, 140 Fla. 707—Flewwellin v. 
Jeter, 189 So. 661, 138 Fla. 540. 
Reason for rule 

“It is necessary that the courts 
apply the statute with caution be¬ 
cause such statutes are easily ca¬ 
pable of abuse by designing people to 
accomplish that very thing which the 
statute was enacted to guard 
against.**—Flewwellin v. Jeter, 189 
So. 651, 654, 138 Fla. 540. 

93. Iowa.—^In re Hawk*s Guardian¬ 
ship, 288 N.W. 114, 227 Iowa 232. 
Nev.—Baker v. Baker, 87 P.2d 800, 
59 Nev. 163, modified on other 
grounds 96 P.2d 200, 59 Nev. 163. 

93. Fla,—Flewwellin v. Jeter, 189 
So. 651, 138 Fla. 540. 

94. Fla.—Brand v, Anderson, 192 So. 
194, 140 Fla. 707. 

Pa.—In re Arthur, 7 A.2d 66, 136 
Pa.Super. 261. 

95. Fla.—Brand v. Anderson, 192 So. 
194, 140 Fla. 707. 

96. Tenn.—Bradford v. American 
Nat. Bank. 158 S.W.2d 366, 25 
Tenn.App. 413. 

97. Ala.—^Pirst Nat. Bank v. Robert¬ 
son, 127 So. 221, 220 Ala. 654. 
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Fla.—^American Surety Co. of New 
York V. Andrews, 12 So.2d 699— 
First Nat. Bank v. MacDonald, 130 
So. 696, 100 Fla. 675, denying re¬ 
hearing 129 So. 911, 100 Fla. 674. 
Miss.—^Martin v. De Jarnette, 187 So. 
202, 185 Miss. 76. 

N.J.—In re Rhodes, 136 A. 408, 100 
N.J.Eq. 370. 

N.Y.—Feltner v. Teachers’ Retire¬ 
ment Board, 256 N.Y.S. 826, 235 
App.Div. 207. 

Pa.—^Barclay-Westmoreland Trust 

Co. v. Dollar Sav. Bank, 12 A.2d 
586, 338 Pa. 421—In re Davidson’s 
Estate, 186 A. 782, 323 Pa. 113— 
Commonwealth ex rel. Crombie v. 
McKinniss, 176 A. 22, 23, 317 Pa. 
60, quoting Corpus Juris—Shaffer 
v. List, 7 A. 80, 114 Pa. 486. 

32 C.J. p 628 note 28. 

Special ward of the oourt, when 
brought before the court and ad¬ 
judged insane.—^Walker v. Graves, 
125 S.W.2d 164, 174 Tenn. 336— 

Bradford v. American Nat. Bank, 168 
S.W.2d 366, 25 Tenn.App. 413. 

Xh England, at an early period, the 
king’s power over insane persons as 
parens patriae was delegated to the 
chancellor as the personal repre¬ 
sentative of the crown, by an in¬ 
strument called the “sign manual,’* 
and the authority was exercised by 
the chancellor alone, and not by the 
court of chancery. The English 
chancery Jurisdiction in lunacy Is 
therefore in theory distinct from the 
general chancery Jurisdiction under 
the great seal, although, the fact of 
insanity having once been adjudicat¬ 
ed, the chancellor thereafter acts, in 
the superintendence of the lunatics’ 
custodians, not under the king’s 
“sign manual,’* but by virtue of his 
general equity powers. 

Md.—^Hamilton v. Traber, 27 A. 229, 
78 Md. 26, 44 Am.S.R. 268. 

N.Y.—Sporza v. German Sav. Bank, 
84 N.B. 406, 192 N.Y. 8. 

32 C.J. p 628 notes 20-27. 
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ed as his general guardian;®^ and it is the special 
duty of the court having such jurisdiction to protect 
the insane person and conserve his property.^^ 

In the absence of legislation on*the subject courts 
of general equity jurisdiction ordinarily may exer¬ 
cise jurisdiction over the person or persons of un¬ 
sound mind,^ but it has been held that such jurisdic¬ 
tion is not inherent in a court of equity.- However, 
at the present time the question of jurisdiction of 


lunacy proceedings or proceedings for the appoint¬ 
ment of committees or guardians generally is regu¬ 
lated by statute, and in accordance with these pro¬ 
visions it may be exercised by particular courts 
therein designated,^ and only by a court on which it 
has been conferred.^ Under the various statutes 
such jurisdiction may be exercised by courts of 
chancery,® circuit courts,® county courts^ or a judge 
thereof,® district courts,® probate courts,^0 and 


98. N.J.—In re Degnan, 194 A. 7S9, 
122 X.J.Eq. 470—In re Rhodes, 136 
A. 408. 100 X.J.Eq. 370. 

99. Ala.—First Xat. Bank v. Robert¬ 
son, 127 So. 221, 220 Ala. 654. 

Fla.—American Surety Co. of Xew 
York V. Andrews, 12 So. 2d 599. 

Ky.—^Ward’s Committee v. Klmbel, 
1 S.W.2d 952, 222 Ky. 517. 

X.Y.—^Haher v. Hamilton, 196 X.E. 
403. 267 X.Y. 474, reversing 274 
X.T.S. 779, 242 App.Div. 797—Pelt- 
ner v. Teachers’ Retirement Board, 
256 X.Y.S. S26. 235 App.Div. 207 
—In re Laridon, 27 N.Y.S.2d 799, 
176 Hisc. 541. 

Wash.—In re Mignerey’s Guardian¬ 
ship, IIS P.2d 440, 11 Wash.2d 42. 
The court is boimd to appoint a 
guardian for an insane person when 
necessity arises.—Mast v. Orum, 132 
S.W.2d 105, 134 Tex. 105, affirming, 
Civ.App., Ill S.W.2d 1129. 
Appointment of guardian generally 
see infra §| 37-41. 

Jurisdiction over insane person’s 
property generally see infra § 79. 

1. X.Y.—In re Middlebrook’s Estate, 
S X.Y.S.2d 617, 255 App.Div. 1021, 
reversed on other grounds 21 X.E, 
2d 360, 2S0 X.Y. 380, answering 
question certified 10 X.Y.S.2d 678, 
256 App.Div. 931. 

32 C.J. p 628 note 29. 

2. X.J.—In re Oswald, 28 A.2d 299, 
132 X.J.Eq. 325. 

Tenn.—Bradford v. Ragsdale, 126 S. 
W.2d 327, 174 Tenn. 450, 121 A.L..R. 
1506. 

32 C.J. p 628 note SO. 

3. D.C.—Cooper v. Burton, 127 P.2d 
741, 75 U.S.App.D.C. 29S. 

Xeb.—In re Keiser, 204 X.W. 394, 
113 Xeb. 645. 

32 C.J. p 628 note 32. j 

Constmctioxi. of statnta 

In determining the jurisdiction of 
the court to entertain proceedings 
under a statute for the appointment 
of a guardian over an alleged incom¬ 
petent, the whole of the chapter, re¬ 
lating to guardians and wards, of 
which the section is a part, must be 
considered.—Figi v. Figi, 194 X.W. 
41, 181 Wis. 136. 

Jurisdiction: 

In actions by or against insane 
person or his representative see 
infra § 137. 


To commit to asylum see infra § 
67. 

To order sale of property see in¬ 
fra § 93. 

4. U.S.—^Hastings v. U. S. Fidelity 
& Guaranty Co.. 172 S.W. 1016, 116 
Ark. 220. 

Ga.—Meadors v. Walden, 111 S.R 
227, 28 Ga.App. 409. 

Ill.—Laird v. Dickerson, 89 X.E. 795, 
241 Ill. 3S0. 

5. Del.—Poole v. Xewark Trust Co., 
S A. 2d 10, 1 Terry 163. 

X.J.—In re Oswald, 28 A.2d 299, 132 
X.J.Eq. 325. 

Tenn.—Lewis v. Moody, 261 S.W. 
673, 149 Tenn. 687—Brewer v. 

Brewer, 84 S.W.2d 1022, 19 Tenn. 
App. 209. 

32 C.J. p 629 note 33. 

S. Hawaii.—In re Pires' Guardian, 
28 Hawaii 469. 

Ky.—Downing v. Siddens, 57 S.W.2d 
1, 247 Ky. 311. 

Mo.—Primeau v. Primeau, 297 S.W. 

382, 317 Mo. 828. 

32 C.J. p 629 note 34. 

Ih Oregon 

Jurisdiction is vested in the cir¬ 
cuit court only when the proceeding 
is certified thereto by the county 
judge pursuant to statute.—In re 
Fehl, 112 P.2d 1037, 166 Or. 472. 

7. Colo.—^Isham v. Miller, 252 P. 
3o3, SO Colo. 380. 

Ill.—Hoit V. Snodgrass, 146 X.E. 
562, 315 III. 548. 

Kan.—^Poorman v. Carlton, 253 P. 
424, 122 Kan. 762. 

Xeb.—In re Keiser, 204 X.W. 394, 
113 Xeb, 645. 

Okl.—Johnston v. Guy, 25 P.2d 625, 
165 Okl. 156. 

Tex.—^^’’ick v. Downing, Civ.App., 120 
S.W.2d 279. 

Wis.—Figi V. Figi, 194 X.W. 41, l8l 
Wis. 136. 

32 C.J. p 629 note 35. 

County court as court of general ju¬ 
risdiction 

Tenn.—Bradford v. American Xat. 
Bank, 158 S.W.2d 366, 25 Tenn.App. 
413, distinguishing, as far as to 
the contrary. Brewer v. Griggs, 10 
Tenn.App. 378. 

Tex.—^Vick V. Downing, Civ.App., 120 
S.W.2d 279. 

8. Ill.—In re Cash, 50 X.B.2d 487, 
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383 Ill, 409, affirming 40 X.E.2d 312, 
313 Ill.App. 281. 

County Judge although not lawyer, 
is qualified to preside at inquest to 
determine mental capacity of alleged 
incompetent.—Sabin v. Common¬ 
wealth, 26 S.W.2d 506, 233 Ky. 636. 

9. Iowa.—Stewart v. Stewart, 4 X. 
W.2d 375, 232 Iowa 41—Haradon 

V. Boardman & Cartwright, 294 X. 

W. 770, 229 Iowa 540—Dallas 

County v. Thornley, 118 X.W. 530, 
140 Iowa 355—Mclntlre v. Bailey, 
110 X.W. 588, 133 Iowa 418. 

La.—Interdiction of Stith, 109 So. 41, 
161 La. 490—Interdiction of Le- 
pine, 107 So. 70S, 160 La. 953— 
Pons V. Pons, 61 S.W. 406, 132 
La. 370. 

Mont.—State ex rel. Haynes v. Dis¬ 
trict Court, Sixteenth Judicial Dis¬ 
trict, Custer County, 81 P.2d 422, 
106 Mont. 578. 

10. Ala.—Benton v. Benton, 99 So. 
300, 211 Ala. 43. 

Ark,—Sanders v. Omohundro, 166 S. 
W.2d 657, 204 Ark. 1040—Monks v. 
Duffle, 259 S.W. 735, 163 Ark. 118. 
Ga.—Dickson v. Hicks, 128 S.E. 770, 
160 Ga. 487—Price v. Matthews, 23 
S.E.2d 535, 68 Ga.App. 510. 

Ill.—^3^IcCullough V. Judson, 158 X.E. 
720, 327 Ill. 381. 

Mass.—Morrison v. Jackman, 8 X.E. 

2d 18, 297 Mass. 161. 

Mich.—In re Lacroix’s Estate, 221 X. 
W. 165, 244 Mich. 148, certiorari 
denied 49 S.Ct. 352, 279 U.S. 857, 
73 L.Ed. 998. 

Ohio.—In re Wilson’s Guardianship, 
155 X.E. 654, 23 Ohio App. 390. 
Or.—In re Fehl, 112 P.2d 1037, 166 
Or. 472. 

32 C.J. p 629 note 37. 

Xu Pexuisylvania 

(1) Prior to the Act of May 28, 
1907, P.L.292, 50 P.S. 941 et seq, ju¬ 
risdiction to appoint a guardian for 
a mentally incompetent person was 
in the orphans’ court, but since the 
enactment of that statute such juris¬ 
diction is solely in the courts of 
common pleas.—In re Edmundson, 
167 A. 502, 109 Pa.Super. 495—In re 
Patterson’s Estate, 41 Pa.Dist. & Co. 
136, 89 Pittsb.Leg.J. 169—In re Swee¬ 
ney’s Estate, 5 Sch.Reg. 200. 

(2) The wording of the act plac- 
tog jurisdiction in the common pleas 
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courts of record having general original jurisdic- 
tion.ii It has been held that, where the power to 
<ippoint guardians has been conferred on courts oth¬ 
er than courts of chancery, the power is cumulative 
and concurrent with the court of chancery,i2 and 
that, on whatever court the authority is conferred, 
it exercises the power under the same rules as ap¬ 
pertain to and regulate the jurisdiction of chancery, 
subject to such statutory provisions as are contained 
in the legislative enactmcnts.^^ 

Clerk of court, A clerk of court may exercise 
powers with respect to a lunacy proceeding or ap¬ 
pointment of a guardian only to the extent that he 
is authorized thereto b}^ statute.^^ Unless so au¬ 
thorized, the issuance of letters of guardianship by 
a clerk without an order and adjudication of the 
court is without authority and void,^^ and such let¬ 
ters cannot be vitalized by an order of the court so 
as to take effect from their date,i6 but the court 
may make an order appointing a guardian, and adopt 
the letters previously issued by the clerk, to take 
effect from the date of the order.17 

b. As Dependent on Ownership of Property 

Ownership of property, as a condition of Jurisdiction, 
must be of such a character that It may pass under the 
control and supervision of the court. 

Where ownership of property is made essential in 
order to obtain jurisdiction, the ownership and the 


property must be of such a character that they may 
pass under the control and supervision of the 
court,^S and such that the guardian can exercise his 
official duties and functions over them.i^ Where a 
constitutional provision confers jurisdiction to ap¬ 
point guardians of insane persons, including juris¬ 
diction to inquire into their mental conditions, it is 
unconstitutional for the legislature to make the ju¬ 
risdiction of the court in insanity proceedings de¬ 
pend on whether the person proceeded against is the 
owner of property. 

c. As Dependent on Eesidence or Situs of Prop¬ 
erty 

(1) Guardianship of person 

(2) Guardianship of estate 

(1) Guardianship of Person 

The residence of an insane person generally controls 
Jurisdiction to appoint a guardian over his person. 

It has been held that jurisdiction may be obtained 
of one alleged of unsound mind who is within the 
jurisdiction of the court at the time the writ is ap¬ 
plied for and issued, although he is not a resident 
of the state or has no property therein.2i Ordi¬ 
narily, however, residence of the alleged insane per¬ 
son, at the time the petition is filed and the proceed¬ 
ings are begun,22 within the county or other terri¬ 
torial jurisdiction of the court is necessary for the 
adjudication of his insanity and the appointment 


courts alone “whenever hereafter” 
any person shall become feeble-mind¬ 
ed indicates that the legislature did 
not intend any retroactive applica¬ 
tion of the act to deprive the or¬ 
phans’ court of Jurisdiction exer¬ 
cised under the act of 1901.—^In re 
Patterson’s Estate, supreu 

11. Wash.—In re Sail, 110 P. 32, 
626, 59 Wash. 539, 140 Am.S.R 885. 

32 C.J. p 629 note 38. 

Supreme court in New Ydrk ac¬ 
quires jurisdiction over person and 
property of incompetent as successor 
of court of chancery.—In re Brown, 
254 N.Y.S. 373, 142 Misc. 303. 

12. Wash.—^In re Stewart, 147 P, 
1153, 85 Wash. 190—In re Sail, 110 
P. 32. 626, 59 Wash. 539. 140 Am.S. 
R. 885. 

Exclusive or concurrent jurisdiction 
of particular courts as to matters 
relating to insane persons see 
Courts §§ 490, 491. 

13. Ill.—Sippel V. Wolff, 164 N.E. 
678. 333 Ill. 284. 

^•Y.—In re Michaelson, 296 N.Y.S. 

119, 162 Misc. 847. 

32 C.J. p 629 note 41. 

14. Miss.—Baum v. Greenwald, 49 
So. $36, 95 Miss. 765. 


N.C.—In re Dewey, 175 S.E. 161, 
206 N.C. 714. 

Xu absence cC the judge, authority 
to appoint a curator or curator ad 
hoc.—Vance v. Noel, 91 So. 146, 150 
La. 666. 

15. Ark.—^Monks v. Dufiie, 259 S.W. 
735, 163 Ark. 118—^Hastings v. 
United States Fidelity & Guaranty 
Co., 172 S.W. 1016, 116 Ark. 220. 

16. Ark.—^Monks v. Duffle, 259 S.W. 
735, 163 Ark- 118—Hastings v. 
United States Fidelity & Guaranty 
Co., 172 S.W. 1016, 116 Ark. 220. 

17. Ark.—Monks v. Duffle, 259 S.W. 
735, 163 Ark. 118. 

Order or decree of appointment gen¬ 
erally see infra § 40. 

18. Conn.—^Appeal of Wentz, 56 A. 
625, 76 Conn. 405. 

Mo.—Carter v. Bolster, 98 S.W. 105, 
122 Mo.App. 135. 

32 C.J. p 629 note 43. 

xmder statute providing for guard¬ 
ian of estate only, a guardian will 
not be appointed for a feeble-minded 
person who has no estate.—In re 
Snyder’s Estate, 9 Pa.Dist. & Co., 
278, 40 York Leg.Rec. 193. 

Bight of action is ‘^property,” with¬ 
in a statute providing that, when a 
person having property shall be 
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found incapable of managing his af¬ 
fairs, the court shall appoint a con¬ 
servator for him.—^Appeal of Wentz, 
56 A 625, 627, 76 Conn. 405. 

“Estate” 

A son owning entire income from 
mother’s estate has an “estate” with¬ 
in a statute permitting probate court 
to appoint a conservator for an in¬ 
competent having an estate, real or 
personal.—^McCullough v. Judson, 158 
N.E. 720, 327 Ill. 381. 

Bight to take against a will, as not 
property 

Pa*—In re MacGregor, 40 Pa.Dlst. & 
Co. 619. 

19. Mo.—Carter v. Bolster, 98 S.W. 
106, 122 Mo.App. 135. 

20. Fla.—State ex rel. Deeb v. Fa- 
bisinski, 152 So. 207, 111 Fla. 454. 
rehearing denied 166 So. 261, 111 
Fla. 454. 

Mo.—Hedmond v. Quincy, O. & K. C. 
R. Co., 126 S.W. 159. 225 Mo. 721 
—State V. Brasher, 201 S.W. 1150, 
200 Mo.App. 117. 

21. Md.—^Bliss V. Bliss, 104 A. 467, 
133 Md. 61. 

32 C.J. p 629 note 51. 

22. Pa.—In re Edmundson, 167 A- 
502, 109 Pa.Super. 495. 
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of a guardian over his person;^® and jurisdiction 
for this purpose cannot be exercised, by a local 
court, over a resident of another county^4 or state,-® 
even though such person may have property w-ithin 
the jurisdiction of the court.-® It has been held 
that the alleged insane person must be actually with¬ 
in the jurisdiction,27 be an actual resident,28 and 
have actual domicile^® within the jurisdiction; and 
that mere legal residence,^® mere domicile,8i or 
mere legal or constructive domicile,32 or a mere 
temporary presence or sojourn,33 particular!}' where 
the presence is involuntary,2^ is insufficient. How¬ 
ever, confinement of the insane person in an in¬ 
stitution in another county or state does not change 
his domicile or residence, and therefore does not 
affect the jurisdiction of the court of his actual 
domicile or residence over lunacy proceedings or the 


appointment of a guardian.35 So, also, the mere 
temporary absence of the alleged insane person, as 
for the purpose of regaining his health, does not 
affect the jurisdiction of the court of his residence, 
if he has been personally served with citation;®® 
and likewise an application for the appointment of 
a conservator for a lunatic domiciled in the state 
is not affected by proceedings pending in another 
state to inquire into his niental condition and set 
aside his conveyance of real property in the latter 
state.2" The terms “residence” and “domicile,” with 
respect to the court's jurisdiction, have been held 
to be synonymous.®® 

(2) Guardianship of Estate 

Guardianship of property of an insane person may be 
authorized where his residence and the property are with¬ 
in the territorial Jurisdiction of the court; and, ordi- 


23. Kan.—Morrissey v. Rodgers, 21 
P.2d 359, 137 Kan. 626, 

Mo.—Hamilton v. Henderson, 117 S. 
W.2d 379, 232 Mo.App. 1234—Ba¬ 
ker V. Smith’s Estate, 18 S.W.2d 
147. 223 Mo.App. 1234. 226 Mo.App. 
510. 

X.Y.—^In re Beechwood. 254 N.T.S. 
473, 142 Misc. 400. 

Pa.—^In re Edmundson, 167 A, 602, 
109 Pa.Super. 495. 

Tex.—^W'eeks v. De YoUng. Civ.App., 
290 S.W. 852. 

Wis.—Figi V. Figi, 194 N.W. 41, 181 
IVis. 136. 

32 C.J. p 629 note 52. 

SesldexLce of xnarried womaii 

(1) Residence of weak-minded 
married woman in parish has been 
held to give district court of par¬ 
ish jurisdiction of suit to Interdict 
her, although her husband had his 
domicile elsewhere.—Interdiction of 
Lepine, 107 So. 70S. 160 La. 953. 

(2) On the other hand the court 
has been held to be without Jurisdic¬ 
tion to appoint guardian of weak- 
minded woman whose husband claim¬ 
ed residence in another county.—In 
re Xicholls' Guardian. S6 Pa.Super. 
38. 

Presumption of wife’s domicile see 
Domicile § 16 b. 

Besidenoe as ^i&estion of fact 

In proceeding for appointment of 
committee, issue of alleged incompe¬ 
tent's residence, as regards jurisdic¬ 
tion, is fact issue determinable by 
court according to peculiar circum¬ 
stances of case.—In re Beechwood, 
254 N.Y.S. 473, 142 Misc. 400. 
Jurisdiction: 

As to custody and support of non¬ 
resident lunatic see infra § 64. 
To sell property of nonresident 
lunatic see infra S 03. 

24. Tex.—Bagwell v. McCombs, Civ. 
App., 31 S.W.2d 835. 

Wash.—In re Gaddis’ Guardianship, 
120 P.2d 849, 12 Waah.2d 114. 


25. U.S.—Cooper v. Burton, App. 
D.C.. 127 F.2d 741. 

La—Hansell v. Hansell, 10 So. 941, 
44 La.Ann. 548. 

Tex.—^Redmon v. Leach. Civ.App., 130 
S.W.2d 873, error dismissed, judg¬ 
ment correct. 

TTnlted States district court for the 
District of Columbia has no power, 
under D.C.Code 1940 §§ 13-108, 13-112, 
to adjudicate the mental condition 
of a lunatic in New Jersey because 
she formerly lived in the district.— 
Cooper v. Burton, App.D.C,, 127 F.2d 
741. 

26. Ga.—Beall v, Stokes. 22 S.E. 637, 
95 Ga. 357. 

32 C.J. p 629 note 52. 

27. Kan,—Beeler v. Beezley, 267 P. 
1112, 126 Kan. 268. 

Minn.—Roberts v. Hense, 160 N.W. 
198, 135 Minn. 99. 

28. Conn,—Sears v. Terry, 26 Conn. 
273. 

Pa.—In re Edmundson, 167 A. 502, 
109 PaSuper. 495. 

Place of perxua&ent residence of 

incompetent person at time of ap¬ 
pointment of guardian is essential 
jurisdictional fact,—Morrissey v. 
Rodgers, 21 P.2d 359, 137 Kan. 626. 

29. La—^In re Dumas, 32 La Ann. 
679. 

30- Minn.—^Roberts v. Hense, 160 
N.AV. 198, 135 Minn. 99. 

N.Y.—Matter of McMillan, 110 N.T. 
S. 622, 126 App.Dlv. 155, affirmed 
86 N.E. 1127, 193 N.T. 651. 

3L Conn.—Sears v. Terry, 26 Conn. 
273. 

32. La—In re Dumas, 32 LaAnn. 
679. 

33. Mo.—Baker v. Smith’s Estate, 18 
S.T^".2d 147, 223 Mo.App. 1234, 226 
Mo.App. 510. 

Pa.—^In re Edmundson, 167 A. 602, 
109 PaSuper. 495. 
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Feeble-minded person is incapable 
of chan g in g his residence by tempo¬ 
rary visit elsewhere €ls respects re- 
Quirement that petition for appoint¬ 
ment of guardian be presented to 
common pleas court of county in 
which he resides.—In re Edmundson, 
167 A. 502, 109 PaSuper. 495. 

34 Mo.—^Baker v. Smith’s Estate, 
18 S.W.2d 147, 223 Mo.App. 1234, 
226 Mo.App. 510. 

Presemee of insane person as re¬ 
sult of Involuntary transportation at 
instance of husband or relative does 
not confer jurisdiction on court.— 
Baker v. Smith’s Estate, supra 
35. Conn.—Clark v. Whitaker, 18 
Conn. 543, 46 Am.D. 337. 

Mo.—^Hamilton v. Henderson, 117 S. 

W.2d 379, 232 Mo.App. 1234. 

N.Y.—^In re Schley, 1 N.Y.S.2d 306, 
253 App.Div. 818. 

Resident and property owner in 
county who was adjudicated an in¬ 
sane person by the probate court 
thereof, whereafter she was confined 
in an institution, remained a resident 
of such county within statutory ju¬ 
risdiction of probate court in lunacy 
proceedings, notwithstanding that in¬ 
stitution to which she had been re¬ 
moved after original adjudication 
was located in another county.— 
Hamilton v. Henderson, 117 S.W.2d 
379, 232 Mo.App. '1234. 

30. Mich.—^In re Lacroix’s Estate, 
221 N.W. 165, 244 Mich. 148, certio¬ 
rari denied 49 S.Ct. 352, 279 U.S. 
857, 73 L.Ed. 998. 

37. Conn.—^Wentz’s Appeal, 56 A. 
625, 76 Conn. 405. 

3a N.Y.—In re Schley, 1 N.y.S.2d 
306, 253 App.Div. 818—^In re Beech¬ 
wood, 254 N.Y.S. 473, 142 Misc. 
400. 

Pa.—^In re Edmundson, 167 A. 602, 
109 Pa.Super. 496. 

Domicile and residence distinguished 
generally see Domiale $ 2. 
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narily, such a guardianship may be had although the in¬ 
sane person is a nonresident. 

Guardianship of the property may be authorized 
where residence of the incompetent and the estate 
arc within the territorial jurisdiction of the court, 
although the person is actually absent from the 
state,or confined in an institution in another 
state,and although his domicile is not certainly 
fixed.’*- Ordinarily, under the statutes, jurisdiction 
of a domestic court may also be exercised for the 
guardianship of property within its jurisdiction, 
owned by a nonresident lunatic,^^ especially where 
he is within the jurisdiction of the court.^^ How¬ 
ever, under a statute requiring permanent residence 
as a condition to appointing a guardian over the 
person and estate of a lunatic, it has been held that 
a guardian cannot be appointed over property within 
the jurisdiction, belonging to a noiiresident.^S 


§ 10 

d. Acquisition, and Nature and Extent, of Ju¬ 
risdiction 

Jurisdiction is acquired on the filing of a proper ap¬ 
plication and the service of notice, and, when acquired, is 
of a continuing character; but the court may exercise 
its Jurisdiction only within the limits and to the extent 
prescribed by the statute. 

Jurisdiction of the proper court to determine is¬ 
sues of insanity and necessity for a guardian is ac¬ 
quired on the filing of a proper application or pe¬ 
tition,^6 and on the alleged insane person being 
properly served with noticeand if jurisdiction is 
not properly acquired the court cannot render a 
valid order adjudging a person insane or appoint 
a guardian over his person or property.^® Whether 
the court has jurisdiction, in a particular case, is 
usually a question of fact, unless the evidence is 
not conflicting.^® 


INSANE PERSONS 


39. Ky.—Hundley v. Sumrall, 137 S. 
IV. S42, 144 Ky. 73. 

Tex.—Bagwell v. McCombs, Civ.App., 
31 S.W.2d 835. 

32 C.J. p 630 note 61. 

County 

"Where incompetent Is a resident of 
a particular county at time his 
guardian was appointed, the proper 
court of such county has jurisdic¬ 
tion over the subject matter and has 
plenary jurisdiction of the guardian¬ 
ship in that county and such juris¬ 
diction is coextensive with the state. 
—Stewart v. Stewart, 4 N.W.2d 375, 
232 Iowa 41. 

Situs of monthly allowances 

Situs of portion of ward's estate 
consisting of future monthly allow¬ 
ances follows legal residence of ward 
as being personal to him.—Bagwell 
V. McCombs, Tex.Civ.App., 31 S.'W.2d 
S35. 

Eligibility of foreign guardian as 
committee of property within the 
state see infra S 42. 

40. Iowa.—Raher v. Raher, 129 N. 
IV. 494, 150 Iowa 511, 35 L.R.A.,N. 
S.. 292, Ann.Cas.l912D 680. 

32 C.J. p 630 note 62. 

41. Ky.—Hundley v. Sumrall, 137 
S.W. 842. 144 Ky. 73. 

42. La.—Interdiction of Stith, 109 
- So. 41, 161 La. 490. 

Court, pronouncing woman Insane 
and committing her to a public asy¬ 
lum as a ward of the state, has ju¬ 
risdiction in interdiction suit to ap¬ 
point a curator to administer her es¬ 
tate, although her domicile is not 
certainly fixed.—Interdiction of Stith, 
109 So. 41. 161 La. 490. 

Somioile as question for court to de¬ 
termine 

Mass.—Tuelle v. Flint, 186 N.E. 222, 
283 Mass. 106. 


43. U.S.—Smith v. Burt, D.C.La., 
46 F.2d 336. 

N.T.—In re Ryan, 40 N.Y.S.2d 592. 
ISO Misc. 478, affirmed 47 N.T.S. 
2d 113, 267 App.Div. 861. 

Pa.—In re MacGregor, 40 Pa.Dist. & 
Co. 519. 

32 C.J. p 630 note 63. 

Jurisdiction of person not necessary 
Jurisdiction over the person of 
nonresident alleged incompetent is 
not necessary to give validity to 
court's appointment of a committee 
of his property located in the state. 
—In re Ryan, 40 N.T.S.2d 592, 180 
Misc. 478, affirmed 47 N‘.Y.S.2d 113, 
267 App.Div. 861. 

Besidenoe in another county 

A guardian of estate of alleged in¬ 
competent can be appointed by dis¬ 
trict court of a county other than 
that in -which the alleged incompe¬ 
tent resides.—State ex rel. Haynes 
v. District Court, Sixteenth Judicial 
District, Custer County, 81 P.2d 422, 
106 Mont. 578. 

Xn New Jerseyi chancellor, not¬ 
withstanding statutory provisions 
regulating jurisdiction in such cas¬ 
es, still has Jurisdiction to entertain 
lunacy proceedings in case of a luna¬ 
tic owning property in the state, but 
that jurisdiction should not be ex¬ 
ercised, unless some insurmountable 
obstacle exists which prevents the 
procedure contemplated by statute, 
in the orphan's court.—In re Owens, 
105 A. 653, 90 N.J.Eq. 37—In re De- 
vausney, 28 A. 459, 52 N.J.Eq. 502. 

44. U.S.—Chaloner v. Sherman, 37 
S.Ct. 136, 242 U.S. 455, 61 L.Bd. 427, 
affirming 215 F. 867. 132 C.C.A. 96. 

45. Kan.—^Henry v. Edde, 79 P.2d 
888, 148 Kan. 70. 

46. Ala.—Benton v. Benton, 99 So. 
300, 211 Ala. 43. 
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Ark.—Sanders w Omohundro, 166 S. 

W.2d 657, 204 Ark. 1040. 

Ky.—Downing v. Siddens, 57 S.W.2d 
1, 247 Ky. 311. 

Mo.—State ex rel. Holthaus v. Holt- 
camp, 277 S.V" 607, 21S Mo.App. 
440. 

Tex.—Bearden v. Texas Co., Civ.App., 
41 S.W.2d 447, affirmed, Com.App., 
60 S.’V\’’.2d 1031—^W’ooters v. Wynne, 
Civ.App., 7 S.W.2d 940. 
Bstablishmeut of truth of petition 
is not essential.—^Wootters v. Wynne, 
supra. 

Application or petition generally: 
For appointment of guardian see 
infra § 40. 

In lunacy proceeding see infra § 

17. 

47. Ala.—Benton v. Benton, 99 So. 
300, 211 Ala. 43. 

Okl.—Yarlotte v. Mitchell, 39 P.2d 
543, 170 Okl. ISS. 

After proper notice to alleged in¬ 
competent and her appearance in 
court at hearing, court has Jurisdic¬ 
tion of her person and of her prop¬ 
erty located in county for purpose of 
appointing guardian.—Yarlotte v. 
Mitchell, supra. 

Notice generally: 

In lunacy proceeding see infra § 

18. 

In guardianship proceeding see in¬ 
fra § 40. 

4A U.S.—Cooper v. Burton, App.D. 
C., 127 F.2d 741. 

Or.—In re Wells’ Estate, 289 P. 511, 
133 Or. 155. 

49. Okl.—Yarlotte v. Mitchell, 89 P. 
2d 543, 170 Okl. iSS. 

Two orders appointing same guard¬ 
ian for same adult incompetent on 
same day should be construed to¬ 
gether in determining whether coun¬ 
ty court had jurisdiction.—Bruner v. 
Staples, 44 P.2d 864, 172 Okl. 272. 
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§ 10 


Nature and extent of jurisdiction. The court 
having jurisdiction in a particular case may exer¬ 
cise such jurisdiction only within the limits or to 
the extent prescribed by the statute ;50 its authority 
must be either expressly given or clearly implied.®^ 
Power to appoint a guardian of an insane person, 
necessarily implies power to inquire into his mental 
condition and likewise the exercise of the pow¬ 
er to adjudge lunacy generally confers the inciden¬ 
tal power to appoint a guardian but, under some 
statutes, the appointment of a conservator may be 
made by another court than the one which adjudged 
lunacy.®^ Where general jurisdiction to adjudge 
lunacy or appoint a guardian is given by a consti¬ 
tutional provision, it cannot be abrogated or modi¬ 
fied by statute nor can the statutory powers of 
the court be affected by agreements by or between 
the relatives of the insane person, with respect to 
his guardianship,®^ or by such an agreement by an 
attorney for the incompetent.®" 

Term or vacation. The appointment of a guard¬ 
ian in vacation is not invalid if it is confirmed in 


term under an order including the vacation order 
but under a statute authorizing the judge of the 
county court as a special judge to conduct the in¬ 
quest, if the circuit court is not in session, an in¬ 
quest conducted by the county judge at a regular 
term of the county court during a regular term of 
the circuit court is void for want of jurisdiction.59 

Continuance of jurisdiction. The jurisdiction of 
a court having original jurisdiction in a lunacy pro¬ 
ceeding, when properly acquired, is a continuing ju¬ 
risdiction, and all proceedings, judgments, and or¬ 
ders thereunder are continuing in character,®^ and 
are open to modification, in such court only, on the 
application of a party in interest.This includes 
the power of such court, in a proper case, to ap¬ 
point a successor guardian but, under a statute 
providing for only one guardian of the person or 
estate, if the court has lawfully appointed a guard¬ 
ian it cannot subsequently appoint the same person 
as guardian in another proceeding with respect to 
the insane person or his estate. 


50. U.S.—Cooper v. Burton, D.C. 
App., 127 F.2d 741. 

Uich.—Ex parte Martin, 227 
754, 248 Mich. 512. 

X.J.—In re Oswald, 28 A.2d 299, 
132 X.J.Eq. 325. 

Pa.—In re Appointment of Guardian, 
Com.Pl., 34 Luz.Leg.Heg. 1S3. 

51. Tex.—Clark v. State. Civ.App., 
35 S.W.2d 4SS. reversed on other 
grounds Pure Oil Co. v. Clark, Com. 
App., 56 S.T\’.2d S50, and followed 
in Clark v. State, Civ.App., 35 S. 
lV.2d 492—Pure Oil Co. v. Clark, 
Civ.App.. 40 S.W.2d 962, reversed 
on other grounds, Com.App., 56 
S.'\V.2d 853. first case. 

52. Mo.—Redmond v. Quincy, O. & 
K. R. Co., 126 S.tV. 159, 225 Mo. 
721. 

53. Tenn.—^W’’alker v. Graves, 125 S. 
lV.2d 154, 174 Tenn. 336. 

54. Colo.—Hunt V. Hunt, 264 P. 662, 
S3 Colo. 282, error dismissed 49 S. 
Ct. 186, 278 U.S. 583, 73 L.Ed. 519. 
That adjudication, of lunacy was 

set aside could not affect jurisdic¬ 
tion of another court to appoint con¬ 
servator in meantime.—Hunt v. 
Hunt, 264 P. 662, S3 Colo. 282. error 
dismissed 49 S.Ct. 186, 27S U.S. 5S3, 
73 L.Ed. 519. 

55. Fla.—State ex rel. Deeb v. Fa- 
bisinski, 152 So. 207, 111 Fla. 454, 
rehearing denied 156 So. 261, 111 
Fla. 454. 

Mo.—Redmond v. Quincy, O. & K. C. 
R. Co.. 126 S.W. 159, 225 Mo. 721 
—State V. Braher, 201 S.W. 1150, 
200 Mo.App. 117. 

Tex.—^Bearden v. Texas Co., Civ.App., 


41 S.'VV.2d 447, affirmed, Com.App., 
60 S.W.2d 1031. 

32 C.J. p 629 note 47. 

56. Ky.—Downing v. Siddens, 57 S. 
W.2d 1, 247 Ky. 311. 

Md.—Reister v. Lane, 2 A.2d 643, 
175 Md. 477. 

57, Ky.—Dow’ning v. Siddens, supra. 
Zneompetent person cannot employ 

and authorize attorney to agree to 
, order appointing a committee for 
him.—^Downing v. Siddens, supra. 

58- Ark.—Lingo v. Rainwater, 136 
S.’W.2d 161, 199 Ark. 618. 

59. Ky.—Turpin’s Adm'r v. Stringer, 
14 S.AV.2d 189, 228 Ky. 32. 

60. Colo.—People ex rel. Best v. 

Fremont County Court, 132 P.2d 
799, 110 Colo. 249—Hulquist v. 

People. 236 P. 995, 77 Colo. 310. 

Tenn.—Bradford v. American Xat. 
Bank, 158 S.W.2d 366. 25 Tenn. 
App. 413. 

Effect of change of residence to an¬ 
other county 

Where a guardian was appointed 
by the superior court of one county 
for an incompetent war veteran who 
continued to reside in the state, a 
subsequent change of residence of 
the guardian and w’ard or either of 
them from such county to another 
county did not confer on the superior 
court of the latter county any ju¬ 
risdiction over the guardianship mat¬ 
ter.—In re Gaddis' Guardianship, 120 
P.2d 849, 12 Wash.2d 114. 

61. Colo.—People ex rel. Best v. 
Fremont County Court, 132 P.2d 
799, 110 Colo. 249—Hultquist v. 
People, 236 P 995, 77 Colo. 310. 
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Independently of restoration to rea¬ 
son 

The right of court having original 
jurisdiction of proceedings under 
statute relating to insane persons 
to modify orders and Judgments en¬ 
tered, exists Independent of provision 
relating to discharge of persons re¬ 
stored to reason, and is not limited 
by any expression therein concerning 
venue or other condition.—People ex 
rel. Best v. Fremont County Court, 
132 P.2d 799, 110 Colo. 249. 

62. Pa.—In re Patterson's Estate, 
41 Pa.Dlst. & Co. 136, 89 P.L.J. 169. 

Power of court to remove guardian 
of estate carries with it power to 
appoint another guardian as to es¬ 
tate constructively within its juris¬ 
diction.—Bagwell v. McCombs, Tex. 
Civ.App., 31 S.W.2d 835. 

Power to remove generally see In¬ 
fra § 47. 

Power limited to origiiial court 
Wash.—In re Gaddis' Guardianship, 
120 P.2d 849, 12 Wash.2d 114. 

63. Tex.—Pure Oil Co. v. Clark, Civ. 
App., 35 S.W.2d 838, reversed on 
other grounds, Com.App., 56 S.W.2d 
853, second case. 

Authority of court to appoint 
guardian is exhausted, under a stat¬ 
ute providing for only one guard¬ 
ian, when a guardian is appointed 
and qualified, and remains so ex¬ 
hausted so long as the guardianship 
remains open and pending with the 
person named as the duly appointed 
and acting gruardian.—^Pure Oil Co. 
v. Clark, supra. 
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§11. Persons Subject to 

a. In general 

b. Mental incompetency 

a. In General 

Any person who is wanting in the mental competency 
required by law, ordinarily, may be the subject of a 
lunacy inquisition or guardianship. 

Any person wanting the quantum of mental com¬ 
petency required by law, as discussed infra subdi¬ 
vision b of this section, may be the subject of in¬ 
quisition or guardianship,and this may include 
an alien®® or a married person.®® It has been held 
that a commission in lunacy will not issue to inquire 
into the sanity of an indigent person except in ex¬ 
ceptional circumstances.®'^ 

Infants. An inquisition may issue to determine 
the sanity of an infant,®® or a committee or guard¬ 
ian may be appointed over his person and estate,®® 
although he is already under guardianship by rea¬ 
son of his minority;'^® but since the general guard¬ 
ian can exercise all the functions of a committee, 
ordinarily a committee or guardian will not be ap¬ 
pointed'^! until the incompetent infant becomes of 
age.*^® 


§ 11 

Persons under criminal charge. Ordinarily, a 
person in the custody of the law under a criminal 
charge is not a proper subject of lunacy proceed¬ 
ings,'^® especially when he has no estate which 
needs protection.'^! Under some statutes, a commit¬ 
tee or guardian may be appointed for the estate of 
a confined insane convict."® 

b. Mental Incompetency 

(1) In general 

(2) Old age or infirmity 

(3) Weakness of mind 

(4) Time of incompetency 

(1) In General 

As a general rule, a person may be a subject of in¬ 
quisition or guardianship, if his mental faculties have 
become so impaired as to make him incapable of pro¬ 
tecting himseif or properly managing his property or 
affairs. 

The extent to which a mind must be affected to 
warrant the appointment of a guardian is largely 
dependent on the facts of the particular case.*^® as 
not every impairment of mind disqualifies one from 
the management of his property,77 and unfitness to 
manage his estate judiciously is not sufficient.'^® 


64. Ill.—Gardner v. Maroney, 95 Ill. 
552. 

IxLcarceratlon not necessary 

A committee may be appointed for 
an incompetent even though the In¬ 
competent is not incarcerated.—Ba¬ 
ker V. Holland, 9 S.E.2d 298. 175 Va. 
520. 

65. >r.T.—Matter of Colah, 3 Daly 
529. 

Pa.—Ex parte Rosenberg, 1 Leg.Gaz. 
49. 

32 C.J. p 630 note 71. 

66. Ind.—Robinson v. Van Camp, 
135 N.E. 580. 79 Ind.App. 382. 

32 C.J. p 630 note 72. 

67. Pa.—In re Priedenberger, 21 Pa. 
Co. 273. 

Liability for support of indigent in¬ 
sane person see infra § 74. 

68. N.J.—In re Chattin. 16 N.J.Eq. 
496. 

69. N.T.—Matter of McMillan, 110 N. 
Y.S. 622, 126 App.Div. 155, affirmed 
86 N.E. 1127, 193 N.Y. 651. 
Probate court must appoint guard¬ 
ian of person of unsound mind, ir¬ 
respective of his not being of age. 
—Pure Oil Co. v. Clark, Tex.Civ.App., 
37 S.'\V.2d 1088, error dismissed Clark 
V. Pure Oil Co., Com.App., 56 S.W.2d 
855. 

70. Okl.—Johnston v. Guy, 25 P.2d 
625, 165 Okl. 156. 

71. U.S.—Francklyn v. Sprague, R. 
I.. 7 S.Ct. 951, 121 U.S. 215, 30 L. 
Ed. 936. 


N.T.—Matter of McMillan, 110 N.T.S. 
622, 126 App.Div. 155, affirmed 86 
N.E. 1127. 193 N.Y. 651. 

Va.—Baker v. Holland, 9 S.E.2d 298, 
175 Va. 520. 

72. Va.—^Baker v. Holland, supra. 
Time for proceeding 

VTiether proceeding to appoint 
guardian for incompetent minor is 
seasonably or prematurely com¬ 
menced depends on particular facts, 
the general rule being that institu¬ 
tion of proceeding within reasonable 
time of attainment of majority is 
proper.—Johnston v. Guy, 25 P.2d 
625, 165 Okl. 156. 

Power of general guardian to act for 
Insane infant after the latter's ma¬ 
jority see Guardian and Ward § 42. 

73. Ga.—McGriff v. State, 69 S.E. 
115, 135 Ga. 259. 

Miss.—Hawie v. Hawie, 91 So. 131, 
128 Miss. 473. 

Ohio.—State v. South, 5 Ohio S. & C. 

P. 588, 7 Ohio N.P. 442. 
Examination and determination as to 
insanity of person charged with 
crime see infra § 129. 

Separate trial of issue of insanity In 
criminal prosecution see Criminal 
Law § 940. 

74. N.Y.—Matter of Rabinovltch, 
128 N.Y.S. 567, 70 Misc. 288. 

76. N.Y.—Trust Co. of America v. 
State Safe Deposit Co., 96 N.Y.S. 
685, 109 App.Div. 665, 17 N.Y.Ann. 
Cas. 406, affirmed 79 N.E. 996, 187 
N.Y. 178. 


Committee for convict’s estate gener¬ 
ally see Convicts § 5. 

76. Lra.—Interdiction of Scurto, 177 
So. 573, 188 La. 459—Interdiction of 
Grevenig, 115 So. 133, 164 La. 1026. 

W.Va.—Petition of Wood, 15 S.E.2d 
393, 123 W.Va. 421. 

SITatter of opiulon 

Whether a person is Incompetent 
by reason of mental disability so as 
to require the appointment of a 
guardian of his estate is not subject 
to demonstrable proof, but his men¬ 
tal disability is in the final analysis 
a matter of opinion which must be 
based on his conduct, actions, and 
statements in connection with sur¬ 
rounding circumstances.—Parrish v. 
Peoples, 9 N.W.2d 225, 214 Minn. 589. 

77. Iowa.—Richardson v. Richard¬ 
son, 250 N.W. 897, 899, 217 Iowa 
127, quoting Clorpas Jnrls. 

Mich.—In re Johnson’s Estate, 281 N. 
W. 597, 600, 286 Mich. 213, quoting 
Corpus Juris. 

Mo.—Harrelson v. Flournoy, 78 S.W. 
2d 895, 899, 229 Mo.App. 582. citing 
Corpus Juris. 

32 C.J. p 630 note 84. 

Definition of terms describing men¬ 
tal conditions see supra §§ l, 2. 

78. Iowa.—Richardson v. Richard¬ 
son, 250 NW. 897, 899, 217 Iowa 
127. 

Mich.—In re Johnson's Estate, 281 N. 

W. 697, 600, 286 Mich. 213. 

Mo.—In re Bearden, App., 86 S.W.2d 
585—^Harrelson v. Flournoy, 78 S. 
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§ 11 

There must be an essential privation of reasoning 
faculties,or such mental impairment as to render 
the subject incapable of understanding and acting 
with discretion in the ordinary affairs of life;^^ and 
it must at least presumptively appear that a com¬ 
mittee or guardian should, in the exercise of a 
sound discretion by the court, be appointed.^^ 

Under some statutes, the mental incapacity must 
amount to insanity,^- but ordinarily, under the stat¬ 
utes, it is not necessary that the mental incapacity 


of the subject be such as to come within the strict 
sense of such terms as “insanity,”83 ‘‘idiocy,”34 
“lunacy ;”35 or an entire absence of reason, under¬ 
standing, or memory,*33 or that the subject be vio¬ 
lent or dangerous to the safety of the community.37 
As a general rule, it is sufficient if, for any cause, 
his mental faculties have become so impaired as to 
make him incapable of protecting himself or prop¬ 
erly managing his property or affairs,38 and where, 
by reason thereof, he would be liable to be deceived 


W.2d S95, 899, 229 Mo.App. 582, 
Quoting Corpus Juris. 

32 C.J. p G31 note S5. 

79. Minn.—Parrish v. Peoples, 9 N. 

W. 2d 225, 214 Minn. 5S9. 

Xeb.—In re Blochowitz' Guardian¬ 
ship, 2S0 X.W. 438, 135 Xeb. 163— 
In re Keiser, 204 X.W. 394, 113 
Xeb. 645. 

Okl.—In re Winnett’s Guardianship, 
239 P. 60S, 112 Okl. 43. 

SO. Iowa.—Richardson v. Richard¬ 
son, 250 X.W. S9T, S99, 217 Iowa 
127. 

Mich.—In re Johnson's Estate, 281 

X. W. 397, 600, 286 Mich. 213. 
Minn.—Parrish v. Peoples, 9 X.W.2d 

225, 214 Minn. 5S0. 

Mo.—In re Bearden, App., 86 S.W.2d 
585—Harrelson v. Flournoy, 78 S. 
W.2d S95, 229 Mo.App. 5S2. 

Xeb.—In re Blochowitz* Guardian¬ 
ship. 2S0 X.W. 438, 135 Xeb. 163— 
In re Keiser, 204 X.W. 394, 113 
Xeb. 643. 

Okl.—In re Winnett's Guardianship, 
239 P. 603, 112 Okl. 43. 

S.C.—Lewis V. Lewis, 20 S.E.2d 107, 
199 S.C. 490. 

32 C.J. p 63l note 86. 

81. X.Y.—In re Ginnel, 43 X,T.S.2d 
232. 

Actual necessity for interdictiou 
must be shown to exist.—In re Cor¬ 
bin, 175 So. 636, 187 La. 96S—Landry 
V. Landry, 130 So. 866, ITl La. 280. 
Applicatiou denied 
X.T.—In re Wiesenberg, 3 X.Y.S.2d 
745, 253 App.Div. 655. 

82. Kan.—Caple v. Drew, 78 P. 427, 
70 Kan. 136. 

Person must he found to he a per- 
son of unsound mind or insane before 
court can adjudicate his capacity for 
managing his affairs.—^Harrelson v. 
Flournoy. 78 S.W.2d 895, 229 Mo. 
App. 582. 

83. Neb.—In re Blochowitz’ Guard¬ 
ianship, 280 X.W. 438, 135 Xeb. 163 
—In re Keiser, 204 X.W. 394, 113 
Xeb. 645. 

Wash.—^In re Green's Guardianship, 
216 P. 843, 125 Wash. 570. 

32 C.J. p 631 note 87. 

“Sanity” and “competenoy” not syn- 
onymons 

“Sanity” and “competency to man¬ 
age an estate” are not synonymous 


terms, since one may be sane, in the 
sense that it is not necessary to 
Incarcerate him In an asylum, and 
yet be incompetent to manage his 
estate, even though he may not be 
a spendthrift or drunkard.—In re 
Keiser. 204 N.W. 394, 113 Xeb. 645. 

TTuder statute authorizing guard- 
iaus for insane and mentally incom¬ 
petent persons, a guardian may be 
appointed for a mentally incompetent 
person without proof of Insanity, 
the word “and” in the statute not 
meaning more than “or”.—In re 
Green's Guardianship, 216 P. 843, 125 
Wash. 370. 

“Insanitj’” defined see supra § 2 b. 

84^ Ind.—McCammon v. Cunning¬ 
ham, 9 X.E. 455, 108 Ind. 545. 

32 C.J. p 631 note 88. 

“Idiocy” defined see supra § 2. 

85. Ind.—McCammon v. Cunning¬ 
ham, 9 X.E. 455, 108 Ind. 545. 

32 C.J. p 631 note 89. 

“Lunacy” defined see supra S 2. 

86. Conn.—Cleveland’s Appeal, 44 A. 
476, 72 Conn. 340. 

Md.—Johnson v. Baltimore Safe De¬ 
posit & Trust Co., 65 A. 333, 104 
Md. 460. I 

87. Hawaii.—In re Pires' Guardian, 
28 Hawaii 469. 

88. Cal.—In re Waite's Guardian¬ 
ship, 97 P.2d 238, 14 Cal.2d 727, 
prior opinion, App., 91 P.2d 617— 
In re Coburn, 131 P. 352, 165 Cal. 
202 . 

Conn,—Shippee v. Commercial Trust 
Co., 161 A. 775, 115 Conn. 326. 
Iowa.—In re Hawk's Guardianship, 
288 X.W. 114, 227 Iowa 232—Rich¬ 
ardson V. Richardson, 250 X.W. 
897, 217 Iowa 127. 

La.—Interdiction of Scurto, 177 So. 
573, 188 La. 459—In re Corbin, 175 
So. 636, 187 La. 968—Landry v. 
Landry, 130 So. 866, 171 La. 280 
—Interdiction of Grevenig, 115 So. 
133, 135. 164 La. 1026. 

Me.—^Appeal of Eastman, 194 A. 586, 
135 Me. 233. 

Minn.—Parrish v. Peoples, 9 N.W.2d 
225, 214 Minn. 589. 

Xeb.—In re Blochowitz' Guardian¬ 
ship, 280 X.W. 438, 135 Xeb. 163— 
Hall V. Hall, 248 N.W. 396, 124 
Neb. 798—In re Keiser, 204 N.W. 
394, 113 Neb. 645. 
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N.J.—^Warker v. Warker, 151 A. 274, 
275, 106 N.J.Eq. 499, affirmed 156 
A. 647, 109 N.J.Eq. 106—In re Lld- 
sley, 10 A. 549, 43 N.J.Eq. 9, af¬ 
firmed 15 A. 1, 46 N.J.Eq. 605, 6 
Am.S.R. 913. 

N.Y.—^Jacobs V. State, 24 N.Y.S.2d 
122, 175 Misc. 661—In re Ginnel, 
43 N.Y.S.2d 232. 

Ohio.—^In re Wilson's Guardianship, 
155 N.E. 664, 23 Ohio App. 390. 
Okl.—In re Carney's Guardianship, 
237 P. Ill, 110 P. 166. 

Or.—^In re Watt’s Guardianship, 237 
P. 984, 115 Or. 494. 

Pa.—^In re Ryman, 11 A.2d 677, 139 
PaSuper. 212—In re Arthur, 7 A. 
2d 55, 136 PaSuper. 261—^In re 
Hall, 22 PaDist. & Co. 36—In re 
Catharine Collins, 6 Pa.Dist. & Co. 
604, 28 Daupli.Co. 63—^In re Ap¬ 
pointment of Guardian, Com.Pl., 
34 Luz.Leg.Reg. 183. 

Wash.—In re Nelson’s Guardianship, 
121 P.2d 968, 12 Wash.2d 382— 
In re Michelson's Guardianship, 
111 P.2d 1011, 8 Wash.2d 327. 

32 C.J. p 631 note 91. 

The words “nnsoiuia mind” In a 
statute authorizing the appointment 
of a guardian of property of a per¬ 
son of unsound mind, relate to ca¬ 
pacity of affected person to transact 
business. 

Iowa—In re Hawk’s Guardianship, 
288 N.W. 114, 227 Iowa 232. 

Me.—Appeal of Eastman, 194 A. 686, 
135 Me. 233. 

Idental incompetenoy hold sufficient 
to Justify guardianship • 

(1) In general.—Schulmeyer v. Mc¬ 
Allister, 163 P. 238, 171 Cal. 840— 
32 C.J. p 631 note 91 [b]. 

(2) Disposition of mind and body 
which might lead to the wasting of 
the estate.—^In re Gordon’s Guardian¬ 
ship, 132 P.2d 824, 56 Cal.App.2d 
523. 

(3) Insufficient mental capacity for 
the Just protection of his property 
and mental condition such tKat he 
is guided by the will of others in¬ 
stead of his own in its disposition. 
Minn.—Parrish v. Peoples. 9 N.W.2d 

225, 214 Minn. 589. 

Neb.—^In re Blochowitz* Guardian¬ 
ship, 280 N.W. 438, 136 Neb. 163— 
In re Keiser, 204 N.W. 394, 118 
Neb. 645. 
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or imposed on by artful or designing persons.^^ The 
test is not whether there is a disease of the mind, 
but whether the subject has ability and competency 
to manage his property and business affairs in a ra¬ 
tional manner,90 whether he has a mental, rather 
than a physical or bodily, inability.^i Where the 
statute provides the particular mental incapacity for 
which a- guardianship may be justified, the subject 
must fall within one of the classes of persons enu¬ 
merated in the statute.O^ 

Improvident business transactions may be taken 
into consideration in connection with all the other 
evidence in the case in determining the question of 
mental incompetency but such improvident acts 
become cogent proof of mental incompetency only 
as they are reinforced and explained by other facts 
and circumstances.9* 


Mere sexual perversion is not sufficient grounds 
for the appointment of a guardian, although it is 
accompanied with old age.9® 

Tendency to commit wrong. A guardian will not 
be appointed on the ground that the subject may 
commit wrongs rendering his estate liable in dam¬ 
ages. 9 6 

(2) Old Age or Infirmity 

Old age or infirmity generally is no ground for lunacy 
proceedings or the appointment of a guardian, uniess It 
renders the subject mentally incapable of managing his 
estate or affairs. 

In the absence of statute, old age per se is no 
ground for lunacy proceedings or appointment of a 
guardian,®? although it is coupled with physical in- 


lucompetenoy held insuldolest to Jus¬ 
tify ffuardlansliip 

(1) In genera!. 

Iowa.—Richardson v. Richardson, 250 
N.W' S97, 217 Iowa 127. 

Ohio.—In re Guardianship of Smith, 
26 Ohio N.R.N.S., 533. 

Pa.—^In re Collins, 6 Pa.Dist. & Co. 

604, 28 Dauph.Co. 53. 

Utah.—In re Lamont's Estate, 79 P. 

2d 649, 95 Utah 219. 

■\V.Va.—Petition of Wood, 15 S.E.2d 
393, 123 W.Va. 421. 

32 C.J. p 631 note 91 [c], 

(2) Where, although not capable 
of handling his business affairs, in¬ 
competent appears to be sufficient¬ 
ly in possession of his faculties so 
that no urgent reason exists for 
restricting his right of liberty.—In 
re O'Connor’s Guardianship, 1 N.W. 
2d 873. 239 Wls. 410. 

(3) Where person is capable of 
transacting ordinary business in¬ 
volved in taking care of his property, 
understands nature of his business 
and effect of what he does, and can 
exercise his will with reference to 
such business, notwithstanding influ¬ 
ence of others.—In re Nelson’s 
Guardianship, 121 P.2d 968. 12 Wash. 
2d 382—In re Michelson’s Guardian¬ 
ship. Ill P.2d 1011, 8 Wash.2d 327. 

(4) "Where person purchases triv¬ 
ial articles, conveys house to daugh¬ 
ter, and places implicit confidence in 
son.—In re Brlnton, 86 Pa.Super. 
194. 

89. Cal.—In re Waite’s Guardian¬ 
ship, 97 P.2d 238, 14 Cal.2d 727, 
prior opinion 91 P.2d 617—^Watson 
V. Watson, 168 P. 341, 176 Cal. 342 
—In re Cassidy’s Guardianship, 
273 P, 69, 95 CaLApp. 641. 

^’eb.—In re Blochowltz* Guardian¬ 
ship, 280 N.W. 438, 441, 135 Neb. 
163—In re Keiser, 204 N.W. 394, 
113 Neb. 645. 

Okl.—In re Carney’s Guardianship, 
237 P. Ill, 110 Okl. 165. 
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Utah.—In re Lamont's Estate, 79 P. 
2d 649, 95 Utah 219. 

Ch:eat care should ha taken to 
guard alleged incompetent against 
being deprived of his rights on in¬ 
sufficient grounds and against the 
schemes of designing individuals.— 
In re Ginnel, 43 N.T.S.2d 232. 

90. Iowa.—In re Hawk’s Guardian¬ 
ship. 288 N.W. 114, 227 Iowa 232— 
Claussen v. Claussen, 249 N.W. 397, 
216 Iowa 269—Zander v. Cahow, 
206 N.W. 90, 200 Iowa 1258. 

Pa.—Commonwealth v. Schneider, 69 
Pa. 328. 

Utah.—In re Heath, 126 P.2d 1058, 
102 Utah 1. 

The fact that person’s acts devi¬ 
ate from usual because he is less 
susceptible to public opinion than 
many does not establish his incom- 
petency provided his mind functions 
rationally.—In re Heath, supra. 
Unwillingness of mind to function 
Evidence in order to establish “in- 
competency" warranting appointment 
of a guardian must show a lack of 
power of the mind to function and 
not merely an unwillingness or lack 
of Interest in functioning.—In re 
Heath, supra. 

91. Cal.—In re Coburn, 131 P. 352, 
165 Cal. 202. 

Iowa.—Claussen v. Claussen, 249 N. 

W. 397, 216 Iowa 269. 

Ohio.—Jacobs v. Porter, App., 43 N 
E.2d 879. 

Ordinary physical or hodUy in* 
flrmltles do not Justify the appoint¬ 
ment of a guardian under a statute 
authorizing appointment of commit¬ 
tees only for persons of unsound 
mind and those who by bodily infirm¬ 
ity are unable to make known to oth¬ 
ers their thoughts.—^Johnson v. John¬ 
son. 170 S.W.2d 889, 294 Ky. 77. 

92. Cal.—Schulmeyer v. McAllister, 
153 P. 233, 171 Cal. 340, 842. 

65 


N.T.—In re Ginnel. 43 N.T.S.2d 232. 
32 C.J. p 632 note 96. 

93. Mich.—In re Chappell. 155 N.W. 
569, 189 Mich. 526. 

Wash.—In re Bayer, 172 P. 842, 101 
Wash. 694. 

Admissibility generally see supra § 
5. 

94. Utah.—In re Heath. 126 P.2d 
1058, 102 Utah 1. 

82 C.J. p 632 note 98. 

Material loss is not in itself suf¬ 
ficient to establish "Incompetency" 
warranting appointment of a guard¬ 
ian, unless accompanied by evidence 
of physical or mental defect that in¬ 
terferes with the rational function¬ 
ing of the mind.—In re Heath, supra. 
Previous dissipation or lo«s not neo- 
essary 

The fact that previous dissipation 
of property or victimization by de¬ 
signing persons is not shown does 
not preclude court from appointing 
guardian of estate, where it appears 
that subject is in no condition to 
manage his business affairs.—In re 
Arthur, 7 A.2d 55, 136 Pa.Super. 
261. 

95. Iowa.—Schick v. Stuhr, 94 N.W. 
915, 120 Iowa 396. 

32 C.J. p 632 note 1. 

96. Iowa.—Schick v. Stuhr, 94 N.W. 
915, 120 Iowa 396. 

32 C.J. p 632 note 2. 

97. Ind.—Perry v. Perry, 27 N.E.2d 
133, 108 Ind.App. 93—^Harvey v, 
Rodger, 143 N.B. 8, 84 Ind.App. 
409. 

Wash.—In re Nelson’s Guardianship, 
121 P.2d 968, 12 Wash.2d 382—In re 
Michelson’s Guardianship, 111 P. 
’ 2d 1011, 8 Wash.2d 327. 

Wls.—In re Olson’s Guardianship. 

295 N.W. 24, 236 Wls. 301, 

32 C.J. P 632 note 3. 

Oonrt shonld not interfere with 
the discretion of elderly people, ow¬ 
ing no legal duty to support anyone. 
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firmity.98 This rule has been held to apply, under 
some statutes, although the alleged incompetent 
might be unfit to manage his estate,as where he 
is wasteful of his property,^ unless the old age or 
infirmity amounts to unsoundness of mind- or im- 
becility.5 Under other statutes, however, a guard¬ 
ian- may be appointed for a person who by reason 
of old age or infirmity is incapable of intelligently 
directing the management of his estate and af¬ 
fairs.^ 

(3) Weakness of Mind 

Mere weakness of mind, or occasional unsoundness of 
mind, is not ground for a lunacy commission or guardian¬ 
ship, unless it is necessary for the protection of the per¬ 
son or estate, or renders the subject incapable of manag¬ 
ing his estate. 

Mere weakness of mind or memory, or mere oc¬ 
casional or temporary unsoundness of mind aris¬ 
ing from fortuitous causes is not ground for a lun¬ 
acy commission or guardianship,» unless its issu¬ 
ance is necessary for the protection of the public,® 


or of the person or estate of the party m question.? 
However, under express authorization of some stat¬ 
utes, a person who by reason of weakness of mind 
is incapable of managing his estate may be the sub¬ 
ject of guardianship,® but this authority should not 
be exercised except in clear cases.® Statutes of this 
kind are distinguishable from statutes providing for 
inquisition and guardianship in cases of lunacy or 
unsoundness of mind,^® and do not prevent pro¬ 
ceedings in the nature of the ancient writ, de lu- 
natico inquirendo, for the purpose of appointing a 
guardian of the person.^! 

(4) Time of Incompetency 

The mental condition of the subject at the time of the 
proceedings or trial is controlling, with regard to wheth¬ 
er or not a lunacy proceeding or an appointment of a 
guardian is proper. 

In determining whether or not a person is a 
proper subject of a lunacy proceeding or the ap¬ 
pointment of a guardian, the mental condition of 
the subject at the time of the proceedings or trial 


In devoting their property to their 
comfort according to their own 
tastes, by appointing guardians 
thereof, except with great hesitation. 
Ohio.—In re Appointment of Guard¬ 
ian for Greer, 24 Ohio N’.P.,X.S., 46. 
Wls.—In re Olson’s Guardianship, 
293 X.W. 24. 236 Wis. 301—In re 
Warner’s Guardianship, 2S7 X.W. 
SOS, 232 Wis. 467. 

98ta Ind.—Perry v. Perry, 27 X.E.2d 
133, lOS Ind.App. 93—Harvey v. 
Rodger, 143 X.E. S, 84 Ind.App. 
409. 

Ky.—Upton v. Bush. 121 S.W. 1005, 
135 Ky. 102—Taylor v. Moore, 65 S. 

W. 612, 112 Ky. 330, 23 Ky.L. 1572. 
Pa.—In re Hall, 22 Pa.Dist. & Co. 

86 . 

Wash.—In re Xelson’s Guardianship, 
121 P.2d 968, 12 Wash.2d 382. 
FailTire to provide comforts of life 
The court is without authority to 
appoint a guardian for an elderly and 
physically infirm person, who is fear¬ 
ful that his estate may be insuffi¬ 
cient to maintain him for the rest 
of his life and that he may become 
a victim to designing persons, mere¬ 
ly because he declines to make ex¬ 
penditures to provide himself with 
comforts which others think he can 
afford.—In re Hall, 22 Pa.Dist. & Co. 
36. 

93- Ky.—Upton v. Bush. 121 S.W. 
1005, 135 Ky. 102—Taylor v. Moore, 
65 S.W. 612, 112 Ky, 330, 23 Ky. 
L. 1572. 

1 . Ky.—Upton v. Bush. 121 S,W. 
1005. 135 Ky. 102. 

Mich.—In re Johnson’s Estate, 281 

X. W. 697, 286 Mich. 213. 


2 . Iowa.—McGuire v. Moorhead, 130 
X.W. 140, 131 Iowa 25. 

Ky.—Upton v. Bush. 121 S.W. 1006, 
135 Ky. 102—Taylor v. Moore, 65 
S.W. 612, 112 Ky. 330, 23 Ky.L. 
1372. 

3. Ky.—Upton v. Bush, 121 S.W. 
1005, 135 Ky. 102. 

4. Ind.—Perry v. Perry, 27 X.E. 
2d 133, 108 Ind.App. 93—Harvey 

V, Rodger, 143 X.E. 8, 84 Ind.App. 
409. 

Me.—^Appeal of Hogan, 194 A. 854, 
135 Me. 249, 113 A.L.R. 350. 
Mich.—In re Johnson’s Estate, 281 
X.W, 597, 286 Mich. 213. 

32 C.J. p 632 note 10. 

5. Iowa.—Richardson v. Richardson, 
250 X.W. S97, 217 Iowa 127—Claus- 
sen v. Claussen, 249 X.W. 397, 216 
Iowa 269. 

X.T.—Matter of Mason, 14 X.Y.S. 
434, 60 Hun 46. 

Wash,—In re Nelson’s Guardianship, 
121 P,2d 968, 12 Wash.2d 382— 
In re Michelson’s Guardianship, 
111 P.2d 1011, 8 Wash.2d 327. 

32 C.J. p 632 note 11. 

Uere impairment of -miMj 1)7 age 
or disease does not justify appoint¬ 
ment of guardian. 

Iowa.—Claussen v. Claussen, 249 X. 

W. 397, 216 Iowa 269. 

Wash.—In re Xelson’s Guardianship, 
121 P. 2 d 968, 12 Wash.2d 382— 
In re Michelson’s Guardianship, 111 
P.2d 1011, 8 Wash.2d 327. 
Emotional disturbances 
Guardians should not be appointed 
to take charge of estates of persons 
who suffer emotional disturbances at 
times or have difficulty in thinking 
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connectedly when excited or hur¬ 
ried, If their mental processes ap¬ 
pear otherwise normal.—In re Nel¬ 
son’s Guardianship, 121 P.2d 968, 
12 Wash. 2 d 382. 

6 . Pa.—^In re Cope, 7 Pa.Co. 406. 

7. Me.—^Appeal of Hogan, 194 A. 
854, 135 Me. 249, ^3 A.L.R. 350. 

Pa.—In re Cope, 7 Pa.Co. 406. 

32 C.J. p 632 note 13. 

B. Mass.—Foss v. Twenty-five Asso¬ 
ciates of Roxbury, 131 N.R 798, 
239 Mass. 295. 

Pa.—Gorgas v, Saxman, 65 A. 619, 
216 Pa. 237—In re Colt. 64 A. 597, 
215 Pa. 333. 

32 C.J. p 632 note 14. 

9. Pa.—In re Hall, 22 Pa.Dist. & Co: 
36—^In re Catharine Collins, 6 Pa. 
Dist. & Co. 604. 

Wis.—In re Olson's Guardianship, 
295 X.W. 24, 236 Wis. 301. 

32 C.J. p 632 note 16. 

la Pa.—In re Wood, 10 Pa.Dlst 
374—In re McLaughlin, 32 Pa.Co. 
268. 

Distinction applied 
In proceeding to have a person ad¬ 
judged so mentally defective that 
he is unable to take care of his 
property and to secure appointment 
of a guardian, person’s insanity is 
relevant only so far as it bears 
on his incapacity to take care of his 
property, and, as respects other mat¬ 
ters, a proceeding to adjudge one 
insane must be taken under the stat¬ 
ute relating to lunatics and habitual 
drunkards.—In re Ryman, 11 A.2d 
677. 139 Pa.Super. 212. 

11 . Pa.—^In re Hartman, 24 PsuDlst. 
708, 39 Pa.Co. 245. 
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is controlling.^^ if he is insane at the time the 
petition is filed, it is immaterial when the insanity 
took place and if he is sane at the time of the 
trial it is immaterial that he was insane or mentally 
incompetent at a previous time,!** or that he will 
probably become incompetent at a future time.^S 
However, the evidence should not be confined to his 
condition at the time of the institution of the pro¬ 
ceeding it is proper to consider his mental con¬ 
dition both before^*^ and after^^ that time; but such 
evidence should be confined within reasonable lim¬ 
its, depending on the character of the case.^^ 

§ 12. Venue 

The venue of a lunacy or guardianship proceeding, 
as regulated by statute, is generally In the county or place 
where the alleged Insane person resides or is found. 

The rules relating to venue in general apply to 
lunacy proceedings or proceedings for the appoint¬ 
ment of a guardian, except where the matter of 


such venue is regulated and controlled by special 
provisions in the statutes governing such proceed¬ 
ings,under which the proceedings usually should 
be in the county or place where the alleged insane 
person resides,2i as where the statute commits the 
insanity jurisdiction to the probate or other courts ;22 
or in the county or place where he is found, which 
may be elsewhere than the place where he resides,23 
as in the case of a nonresident,24 unless he is in the 
place where found by reason of fraud or duress in 
order to obtain service or confer jurisdiction in such 
place.25 . Where a person is confined in an asylum 
it has been variously held that the proper venue is 
in the county of his last residence,26 or the county 
where his estate is located,27 or in the county where 
the hospital or asylum is situated.28 If the lunatic 
has left the state, the commission may be executed 
in the county in which he last resided.2^ When the 
place of residence determines the venue, the length 
of residence is immaterial,30 unless a certain speci¬ 
fied period of residence is required by the statute.3i 


12. Fla.—Brand v. Anderson, 192 So. 
194. 140 Fla. 707. 

Pa. —In re Ryman, 11 A.2d 677, 139 
Pa.Super. 212. 

'Uris.—^In re Olson’s Guardianship. 

295 KW. 24, 236 Wis. 301. 

32 C.J. p 683 note 18. 

Competency of evidence of insanity 
with regard to time generally see 
supra $ 5. 

Scope of inquiry see infra § 22. 

13. Fla.—Brand v. Anderson, 192 So. 
194, 140 Fla. 707. 

14. Iowa.—^Miller v, Paulson, 169 
X.W. 203, 185 Iowa 218. 

15. Iowa.—Lang v. Lang, 135 N.W, 
604, 157 Iowa 300. 

That he may become subject to 
will of others, and be influenced by 
them in disposing of his property, 
is no ground for the present appoint¬ 
ment of a guardian.—^Lang v. Lang, 
supra. 

16. La.—Pons V, Pons, 68 So. 201, 
137 La. 25. 

X.T.—Matter of Vail, 121 N.Y.S. 958, 
137 App.Div. 220, appeal dismissed 
93 X.K 1133, 199 N.Y. 560. 

17. La.—^Pons v. Pons, 68 So, 201, 
137 La. 25. 

Pa.—In re Ryman, 11 A.2d 677, 139 
Pa.Super. 212. 

32 C.J. p 633 note 23. 

Eyidenoe of his recent couduot is 
circumstantial and is relevant as 
throwing light on his present condi¬ 
tion.—In re Ryman, suprcu 

18. La.—Pons v. Pons, 68,So. 201, 
137 La. 25. 

19. La.—^Pons v. Pons, supra. 

Pa.—^In re Ryman, 11 A.2d 677, 139 
Pa.Super. 212. 

20. Ill.—In re Cash, 50 N.K2d 487. 


383 Ill. 409, affirming 40 N.B.2d 312, 
313 Ill.App. 281, appeal dismissed 
64 S.Ct. 613, 321 U.S. 747, 88 L.Ed. 

Application of usual rules of venue 
to lunacy or guardianship proceed¬ 
ings see the C.J.S. title Venue § 97, 
also 32 C.J. p 633 notes 27-30. 

21. Pa.—Case of Jones, Com.PI., 55 
Montg.Co. 350. 

Tex.—Owens v. Stovall, Civ.App., 64 
S.W.2d 360. 

Adjudication of residence 

Finding that alleged insane person 
resided in specified county and reci¬ 
tation of such fact In order appoint¬ 
ing guardian constituted adjudication 
of Jurisdictional venue entitled to 
conclusive effect until vacated in di¬ 
rect proceedings.—Owens v. Stovall, 
Tex.Civ.App., 64 S.TV.2d 360, error 
refused. 

Domicile of insane person generally 
see Domicile § 12 e. 

22. Mo,—^Hamilton v. Henderson, 117 
S,W,2d 379, 232 Mo.App. 1234. 

32 C.J. p 633 note 32. 

23. Ill.—In re Cash, 40 N.E.2d 312, 

313 I11.APP. 281, affirmed 50 N.E. 
2d 487, 383 Ill. 409, appeal dismiss¬ 
ed 64 S.Ct. 613, 321 U.S. 747. 88 L. 
Ed. - 

Au allegedly iusaue person who is 
actually found and dnly served with 
notice in county in which a petition 
for sanity inquest has been filed is 
properly “found,” within such county 
within statute relating to inquest as 
to the sanity of a person residing or 
found In the county.—^In re Cash, 
50 N.E.2d 487, 383 Ill. 409, affirming 
40 N.B.2d 312, 313 HhApp. 281, ap¬ 
peal dismissed 64 S.Ct 613, 321 U.S. 
747, 88 L.Bd, - 


24. Mo.—State ex rel. Crouse v. 
Mills, 133 S.W. 22. 231 Mo. 493. 

N.J.—Brown v. Wallis, 52 A. 476, 63 
N.J.Eq. 791. 

25. Ill.—In re Cash, 50 N.E.2d 487, 

383 Ill. 409, affirming 40 N.E.2d 312, 
313 IlLApp. 281, 64 S.Ct 613, 321 
U.S. 747, 88 L.Ed. - 

26. Mo.—^Ex parte Zorn, 145 S.W. 
62, 241 Mo. 267. 

Pa.—In re Jones, 19 A.2d 280, 341 
Pa. 329—In re Brooke’s Estate, 24 
Pa.Super. 430. 

Tex.—Owens v. Stovall, Civ.App., 64 
S.W.2d 360, error refused. 

27. U.S.—Chaloner v. Sherman, X.Y., 
215 F. 867, 132 C.C.A. 96, affirmed 
37 S.Ct 136, 242 U.S. 456, 61 L.Ed, 
427. 

28. Pa.—In re Jones, 19 A.2d 280, 
341 Pa. 329—Brooke’s Estate, 24 
Pa.Super. 430—Case of Jones, Com. 
PI., 55 Montg.Co. 350. 

The purpose of statute permitting 
a commission in lunacy to be ex¬ 
ecuted in county in which a person 
is restrained is to allow the com¬ 
missioner to sit and take testimony 
and examine the alleged lunatic in 
county where he is under restraint 
if he cannot conveniently be brought 
for that purpose to the county of his 
residence, where the commission Is¬ 
sued.—In re Jones, 19 A.2d 280, 341 
Pa. 329, 

29. N.Y.—Southern Tier Masonic 
Relief Assoc, v. Laudenbach, 6 
N.Y.S. 901. 

30. Mo.—Cox V. Osage County, 16 
S.W. 763, 103 Mo. 386. 

31. Pa.—Pringle v. Wilkes-Barre 
Second Nat. Bank, 10 Pa.Dlst. 674, 
10 Kulp 312. 

32 C.J. p 638 note 39. 
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The failure to bring the lunacy proceedings with¬ 
in the proper venue, when such is determined by 
the place of residence, does not render them void .^2 

Transfer or removal of proceedings. In the ab¬ 
sence of statutory inhibition the guardianship of an 
insane person may be removed from one county to 
another,^^ but a statute which provides for a re¬ 
moval of the guardianship proceedings from the 
probate court of one county to that of another in 
the case of a change of residence is available to the 
guardian only where he has changed the ward’s 
residence in good faith and for the best interests of 
the ward.34 It has been held that, where a pro¬ 
ceeding for the appointment of a committee of the 
person and property of an alleged incompetent is 
brought in a district in which the incompetent is 
not shown to reside, it should not be dismissed but 
should be transferred to the proper court.^s 

§ 13. Provisional Orders 

The court may make provisional orders, pending 
lunacy proceedings, to protect the alleged lunatic's per. 
son or property, or to provide for his support, pending the 
proceedings. 


The court may make provisional interlocutory or¬ 
ders, pending lunacy proceedings, to protect the par¬ 
ty’s personas or property,or to provide for his 
support, pending the proceedings,^^ or to allow him 
the means of defending the inquisition.39 It has 
been held that lunacy proceedings are ''pending,” 
within this rule, as soon as the complaint is filed, 
although process has not been served.^^ To protect 
the property of the alleged lunatic the court may 
appoint a receiver pendente lite,^^ and allow him 
compensation for his services or it may make 
an order restraining waste on his real estate.^3 
application for a temporary receiver of a lunatic’s 
property may be made only by one who claims an 
interest in such property.44 

Procedure. Affidavits on which the lunacy pro¬ 
ceedings are founded may be used in aid of an ap¬ 
plication for a provisional order, but counter-affi¬ 
davits negativing the sworn allegations of applicant 
will not be received.'* 5 Provisional orders, inciden¬ 
tal to the order for a commission, fall with it, where 
such commission is improperly ordered.^® 


B. LUNACY PHOCEEDINGS 


§ 14. In General 

Lunacy proceedings must be In strict compliance with 
statutory requirements. 


Proceedings for an adjudication of insanity or 
mental incompetency are required to be in strict 
compliance with the statutory requirements,*7 a 


32. X.T.—^Matter of Porter, S4 X.T. 
S. 654, 34 App.Div. 147, 28 X.Y.Civ, 
Proc. 405. 

Tbe error Is in practice and not 
jurisdictional.—Matter of Porter, su¬ 
pra. 

33. Ind.—^Ritenour v. Hess, 166 X.B. 
657, 201 Ind. 327. 

34. Tex.—In re Hersey's Guardian¬ 
ship. Civ.App., 93 S.W.2d SIO, set 
aside on other grrounds Holland v. 
Bailey, Com.App., 127 S.W.2d 446. 

35- X.T.—In re S.chley, 1 N.T.S.2d 
306, 253 App.Div. SIS—Matter of 
Porter, 54 N.Y.S. 654, 34 App.Div. 
147, 28 X.Y.Civ.Proc. 405. 

36. Conn.—Porter v. Hitch, 39 A. 
169, 70 Conn. 235. 

La.—State v. King, 37 So. 871, 113 
La. 905. 

32 C.J. p 634 note 46. 

Appointment of temporary guardian 
pending proceedings for permanent 
guardian see infra § 38. 
Commitment pending proceedings see 
infra § 66. 

37. IPla.—State ex rel. Barnett Xat. 
Bank of Jacksonville v. Lewis, 189 
So. 673, 138 Fla, 119. 

N.Y.—In re Larldon, 27 N.Y.S.2d 799, 
176 Mlsc. 541. 

32 C.J. p 634 note 47. 


Property in hands of trustees 

In proceeding under statute pro¬ 
viding for appointment of a curator 
to take charge of property of weak- 
minded and physically incapacitated 
persons, where property owner had 
placed his estate In hands of trus¬ 
tees after filing of petition, court had 
power to make such orders as might 
he proper to require trustees to pre¬ 
serve the estate.—State ex rel. Bar¬ 
nett Nat, Bank of Jacksonville v. 
Lewis, 189 So. 673, 13S Pla. 119. 

38. Ky.—^Nailor v. Nallor, 4 Dana 
339. 

Pa.—Parke’s Case, 41 Pa.Super. 531. 

39. Ky.—^Nailor v. Nailor, 4 Dana 
339. 

40. Conn.—Porter v. Ritch, 39 A. 
169, 70 Conn. 235, 39 L.R.A 353. 

4L N.J.—^In re Harris, 137 A. 93, 
101 N.J.Eq. 1—^In re Devausney, 
2S A. 459, 52 N.J.Eq. 502. 

N.Y.—In re Laridon, 27 N.Y.S.2d 799, 
176 Misc. 541. 

32 C.J. p 634 note 52. 

Conxt of chancery has power to ap¬ 
point a temporary custodial and 
managerial receiver over the estate 
of a person pending Judicial proceed¬ 
ings with respect to his sanity, in 
order to prevent waste or misman¬ 
agement of his property; and this 
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power rests in the sound discretion 
of the court.—In re Harris, 137 A. 98, 
101 N.J.Eq. 1. 

Receiver in lieu of guardian see infra 
§ 36. 

42. N.J.—In re Sulk, 70 A. 661, 74 
N.J.Eq. 736. 

32 C.J. p 634 note 62 [a]. 

43. N.Y.—Matter of Hallock, 7 
Johns.Ch. 24. 

44- Ga.—^Templeman v. Templeman, 
161 S.B. 261, 173 Ga. 743. 
hOnor daughter of a person adju¬ 
dicated insane is not entitled to have 
a receiver appointed for her father’s 
property, where she has no Interest 
therein and makes no prayer for 
judgment, but merely alleges gener¬ 
ally that the property would be oth¬ 
erwise dissipated; and an ex parte 
appointment of receiver on her peti¬ 
tion is unwarranted.—Templeman v. 
Templeman, 161 S.E. 261, 173 Ga. 743. 
46. Del.—In re Harris, 28 A. 329, 
7 Del.Ch. 42. 

46, N.Y.—Matter of Vail. 121 N.Y.S. 
958, 137 App.Div. 220, appeal dis¬ 
missed 93 N.B. 1133. 199 N.Y. 560. 

47. Ala.—^Fowler v, Fowler, 122 So. 
444, 219 Ala. 457. 

Colo.—Hultquist v. People, 236 P. 
995. 77 Colo. 810. 
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judgment declaring defendant to be a person of 
unsound mind being void in the absence of such 
compliance.^S A determination of insanity can be 
made only in the manner prescribed,and incompe¬ 
tency can be determined only in a proceeding 
brought for that purpose.^o Such statutes have 
been required to be strictly construed.^l 

In the absence of a statute in a particular state 
prescribing the method by which the mental ca¬ 
pacity of any person is to be ascertained, the pro¬ 
cedure has been said to remain as it existed, inde¬ 
pendently of statute, under the English practice.52 

The nature of lunacy proceedings is considered 
supra § 8. 

Conspiracy wrongfully to prosecute lunacy pro¬ 
ceedings is considered in Conspiracy § 10 note 98, 
and § 16 notes S1-S3, and malicious prosecution of 
inquisitions of lunacy, in the C.J.S. title Malicious 
Prosecution § 11, also 38 C.J. p 392 note SO. 


§ 15. Who May Institute Proceedings; Par¬ 
ties 

a. Who may institute proceedings 

b. Parties 

a. Wlio May Ixistitate Proceedings 

The question as to who may institute lunacy pro¬ 
ceedings is largely regulated by statute; as a rule, the 
application should be made by a relative or friend of the 
alleged lunatic, and may be made by any person In In¬ 
terest, but not by a stranger unless the statute permits. 

The courts have been said to be concerned not 
so much with the question of who institutes a lunacy 
proceeding as with the question whether it is for 
the best interests of the alleged lunatic.53 In some 
jurisdictions, any person may initiate the proceed- 
ingsM As a rule, the application should be pre¬ 
sented by a relative or friend of the alleged luna¬ 
tic,or such application should be presented 


Ky.—^McFarland v. Commonwealth, 
60 S.W.2d 360, 249 Ky. 128—Down¬ 
ing V. Siddens, 67 S.W.2d 1, 247 
Ky. 311. 

Mich.—Freedman v. Freedman, 6 N. 
W.2d 924, 363 Mich. 647—In re 
Ryan, 289 N.W, 291, 291 Mich. 673 
—In re Phillips, 122 N.W. 654. 168 
Mich. 165. 

Mo.—Ruckert v. Moore, 295 S.W. 794, 
798, 317 Mo. 228. quoting Corpua 
Jtiris—Ex parte McLaughlin, App., 
105 S.W.2d 1020—Moberly v. Pow¬ 
ell, 86 S.W.2d 883, 229 Mo,App. 867 
—State ex rel. Johnson v. Hodg- 
don, App., 251 S.W. 131, 132. 

Mont.—State ex rel. Leonidas v. Lar¬ 
son, 92 P.2d 774, 109 Mont. 70. 
N.J.—In re Oswald. 28 A.2d 299, 182 
N.J.Eq. 325. 

40 C.J. p 1293 note 70 [b]. 

**If there is any class of cases 
which should be conducted with the 
utmost care to observe all of the 
requirements of the statute, it is 
the cases conducted for the purpose 
of determining the sanity of a citi¬ 
zen."—In re Wells* Estate, 289 P. 
611, 612, 133 Or. 166. 

XxLmate of state hospital 

The statute, authorizing chancellor 
to appoint trustee for person who 
at time of application is an inmate 
of Delaware state hospital without 
issuing a writ to inquire by Jury 
whether person named is insane, 
did not affect the rights of an alleged 
insane* person under other statutes 
relating to inquiry as to sanity or 
insanity of person committed to state 
hospital, and commitment of a per¬ 
son to the hospital raised no pre¬ 
sumption against his sanity.—^Poole 
V. Newark Trust Co., 8 A.2d 10, 1 
Terry, Del., 163. 


Motive 

Court in case of existence of nec¬ 
essary prerequisites has duty of de¬ 
creeing interdiction, regardless of 
motive actuating suit.—^Landry v. 
Landry, 130 So. 866, 171 La. 280. 
Restraint of insane persons see in¬ 
fra §§ 62-72. 

48. Ky.—McFarland v. Common¬ 
wealth, 60 S.W.2d 360, 249 Ky. 128. 

Mo.—Ex parte McLaughlin, App., 105 
S.W.2d 1020. 

49. Mich.—In re Ryan, 289 N.W. 
291, 291 Mich. 673—In re Phillips, 
122 N.W. 654, 168 Mich. 165. 

N.T.—In re McHle, 263 N.T.S. 166, 
233 App.Div. 388, affirmed 180 N. 
B. 346, 268 N.Y. 689. 

50- N.J.—Warker v. Warker, 151 A. 
274, 106 N.J.Bq. 499, affirmed 166 
A. 647, 109 N.J.Eq. 106. 

Xa suit to set aside volutary gift, 
there can be no adjudication that 
complainant is non compos mentis 
or incompetent.—Warker v. Warker, 
supra. 

Statutory prooeediug properly fol¬ 
lowed 

Ky.—Sabin v. Commonwealth, 26 S. 

W.2d 606, 283 Ky. 686. 

51. Tenn.—^Kirk v. Sumner County 
Bank & Trust Co., 163 S.W.2d 139, 
26 Tenn.App. 150. 

58. Md.—In re Rickell’s Estate, 149 
A. 446, 168 Md. 654, dissenting 
opinion, 150 A. 26, 168 Md. 664. 

53. Md.—Gerke v. Colonial Trust 
Co., 83 A. 1092, 117 Md. 679. 

Tenn.—Graham v. Thompson, 125 S. 

W.2d 183, 174 Tenn. 278. 

Who may apply for appointment of 
guardian see infra $ 40. 

54. N.Y.—In re Kaltman, 38 N.Y.S. 
2d 622, affirmed 44 N.Y.S.2d 589, 
266 App.Div. 955. 


Tenn.—Graham v. Thompson, 125 S. 

W.2d 133, 174 Tenn. 278. 

55. N.J.—In re Rhodes, 136 A. 408, 

100 N.J.Bq. 370. 

Tenn.—Graham v. Thompson, 125 S. 

W.2d 133, 174 Tenn. 278. 

32 C.J. p 634 note 62. 

However, a person alleging friend¬ 
ship has been declared "a stranger 
. . . in the eyes of the law."—^In 

re Oswald, 28 A.2d 299, 300, 132 N.J. 
Eq. 325. 

Half brother 

La.—In re Bell, 55 So. 697, 129 La. 

26. 

Nephew of deceased husbaud of al¬ 
leged incompetent, who was close 
companion of his uncle up until 
time of his death and seemingly on 
harmonious terms with alleged in¬ 
competent, would qualify either as a 
"friend" or "relative.**—Graham v. 
Thompson, 125 S.W.2d 133, 135, 174 
Tenn. 278. 

‘‘The term ‘relative’ does not neces¬ 
sarily connote blood kinship,** but 
refers to " ‘person connected with an¬ 
other by blood or affinity.’ **—Graham 
V. Thompson, supra. 

“The word ‘friend,’ as used in a 
statute providing for the filing of a 
petition for adjudication of mental 
incompetency by *a relative or 
friend,’ means one favorably disposed 
toward the alleged incompetent and 
acting for his interest and benefit, 
no particular degree of intimacy be¬ 
ing required.**—^Ned v. Robinson, 74 
P.2d 1166, 1167, 181 Okl. 607, certio¬ 
rari denied 68 S.Ct 1064, 304 U.S. 660, 
82 L.Ed. 1522, rehearing denied 59 
S.Ct 58, 305 U.S. 669, 83 L.Ed. 434. 
“Nearest friend available” 

^Whether social worker was the 
"nearest friend available” within 
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by his legal guardian, if he has one;®® it has 
also been held that the proceedings may be insti¬ 
tuted by some person other than a relative,®*^ and 
that there is no general public policy which excludes 
those who are not next of kin or directly interested 
in the estate from initiating such proceedings.®® 
The proceedings may be instituted by any person in 
interest,®® such as a creditorand such person has 
been required to have an interest in either the es¬ 
tate or the personal safety of the person proceeded 
against.®! 

Except where there are enabling statutory provi¬ 
sions,® 2 a mere stranger is held not entitled to sue 
out a commission;®® but it has also been held that 
the commission may issue on the petition of stran¬ 
gers on information by the attorney general.®^ 

In some jurisdictions the application may be made 
by local authorities,®® or by a law officer of the 
state;®® and it has been held that, where the al¬ 
leged lunatic is wasting his property and is likely 
to become a charge on the town, the application may 
be made by any inhabitant of the town, and need 
not be signed by the overseers of the poor.®^ 


b. Parties 

An informant who Instigatea the proceedings is a 
necessary party; a petitioner has been heid the only 
nece$sary party. A stranger should not be made a party. 

An informant at whose instance the insanity pro¬ 
ceeding is had is a necessary party thereto;®® and 
it has been held not necessary that there should be 
any parties other than the petitioner.®® A mere 
stranger should not be made a party to the pro¬ 
ceedings.*^® 

The state has been said to have an interest in 
lunacy proceedings as parens patriae, to protect the 
insane person and the public, and to the end that 
such person may not waste his estate and become 
a public charge.71 

§16. Death of Party pending Proceedings 

Proceedings to have a person declared a lunatic abate 
on his death. 

Proceedings to have a person declared a lunatic 
abate on his death,*^2 being personal in character,^^ 
and there can be no reviver in the name of his 
estate but the lunatic’s death will not affect the 


contemplation of statute was an Is¬ 
sue of fact for the judge of the coun¬ 
ty court to determine; and evidence 
sustained his finding that she was 
such friend, notwithstanding alleged 
Incompetent’s mother, aunt, and un¬ 
cle were residents of the county and 
present at the hearing, hut appar¬ 
ently reluctant to Initiate such pro¬ 
ceeding.—In re Terrill, 2 N.'W.2d 847, 
240 Wls. 63. 

56. Pa.—Ex parte Rosenberg, 1 Leg. 
Gaz. 49. 

67. Md.—Gerke v. Colonial Trust 
Co., 83 A. 1092, 117 Md. 679. 

58. Tenn.—Graham v. Thompson, 
126 S.W.2d 133, 136, 174 Tenn. 278. 
Incidental costs to estate do not 
preclude proceeding.—Graham v. 
Thompson, supra, 

69. Mo.—State v. Dickman, 167 S.W. 

1012, 175 Mo.App. 643. 

32 C.J. p 634 note 67. 

60. N.J.—In re Rhodes, 186 A. 408, 
100 N.J.Eq. 370. 

Defendants In conenrsns proceedings 
La,—Interdiction of Giacona, 103 So. 

721, 168 La, 148. 

Ditervention 

Pa,—^In re Altland, 44 Pa.Dist. & Co. 
619, 48 Lanc.Rev. 83, 66 York Leg. 
Rec. 56. 

After appointment of guardian 

Where the alleged debts were in¬ 
curred after the appointment of a 
guardian, the creditor should not 
petition for the appointment of a 
commission, but should assert his 
-claim against the guardian.—Case of 
Jones, Pa,Com.PL, 56 Montg.Co. 204. 


61. Mo.—State v. Dickman, 167 S.W. 
1012, 176 Mo.App. 643. 

62. La.—Interdiction of Giacona, 
103 So. 721, 168 La. 148. 

32 C.J. p 634 note 64. 

63. N.J.—^In re Oswald, 28 A.2d 299, 
132 N.J.Eq. 325—^In re Covenhoven, 
1 N.J.Eq. 19. 

€4. N.J.—In re Rhodes, 136 A, 408, 
100 N.J.Eq. 370. 

66. Conn.—Hay fen v. Smith, 49 
Conn. 83. 

32 C.J. p 634 note 70. 

A state hospital is not in the class 
of Institutions enumerated in stat¬ 
ute providing that when an alleged 
lunatic is an inmate of any soldiers’ 
and sailors* home, almshouse, home 
for the friendless, or other charita¬ 
ble institution, the officer in charge 
may apply for a commission in luna¬ 
cy to the court of common pleas of 
the county in which the institution is 
located, and sister of alleged lunatic 
who was confined in state hospital 
for the insane could not invoke the 
statute, particularly since only the 
officer in charge of the Institution is 
authorized by the statute to apply 
for such commission under the cir¬ 
cumstances stated.—^In re Jones, 19 
A.2d 280, 341 Pa, 329. 

66. Tenn.—Graham v. Thompson, 
126 S.W.2d 133, 174 Tenn. 278. 

PetitloiL of stranger on information 
by attorney general 
N.J.—In re Rhodes, 136 A. 408, 100 
N.J.Eq. 370. 

67. R.L—^Baker v. Searle, 2 R.L 115. 
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68. Mo.—State ex rel. Townsend v. 
Mueller, 51 S.W.2d 8, 330 Mo. 641. 

69. Ky.—^Nailor v. Nailor, 4 Dana 
339. 

To whom notice given see infra S 
18. 

Persons dealing with Innatio 

It is not required that persons who 
have had dealings with the party 
alleged to be a lunatic, during the 
period of his alleged lunacy, should 
be made parties.—^Whitlock v. Smith, 
13 Fla, 386. 

70. N.J.—In re Covenhoven, 1 N.J. 
Eq. 19. 

71. Mo.—State ex rel. Wilkerson v. 
Skinker, 126 S.W.2d 1156, 344 Mo. 
369, 122 A.L,R. 532. 

72. Cal.—In re Crossley, 36 P.2d 
613, 1 Cal.2d 460. 

Mo.—In re Thomasson, 159 S.W.2d 
626, 628, citing Corpus Juris, and 
affirming, App., 119 S.W.2d 433— 
Moberly v. Powell, 86 S.W.2d 383, 
229 Mo.App. 857. 

N.Y.—In re Fleming, 228 N.Y.S. 644, 
223 App.Div. 849. 

32 C.J. p 635 note 74. 

Dismissal of proceedings on death of 
party see infra § 29. 

Jurisdiction to apportion costs after 
death of party see infra § 34. 

73. Cal.—In re Crossley, 35 ' P.2d 
513, 1 Cal.2d 460. 

Mo.—Moberly v. Powell, 86 S.W.2d 
383, 229 Mo.App. 857. 

74. Mo.—^In re Thomasson, App., 119 
S.W.2d 433, affirmed. Sup., 169 S. 
W.2d 626. 
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decree confirming the inquisition.'^^ 

§ 17. Application or Petition 

The petition, appiication^ or information by which pro. 
ceedings for an inquisition of iunacy are instituted must 
aliege aii facts necessary to give the court Jurisdiction 
and to show a right to the reiief sought. Requirements 
as to verification and accompanying affidavits may be 
reguiated by statute or may be within the court’s dis¬ 
cretion. 

The institution of proceedings for an inquisition 
of lunacy should be by petition, application, or in¬ 
formation, to the proper court.*^® The petition or 
application must allege all the facts necessary to 
give the court jurisdiction and to show that the 
petitioner or applicant is entitled to the relief 
sought and it is within the court’s province, and 
is its duty, to determine the sufficiency of the peti¬ 
tion or application.*^S It is not necessary that juris¬ 
dictional facts be averred in the precise words of 
the statute, language of equivalent import being suf¬ 
ficient and mere defects or informalities will not 
invalidate the proceedings where there is no doubt 
as to the insanity of the party concerned.^® 


§ 18 

Verification and affidavits. The petition should 
generally be verified,81 although it has been held 
that, in the absence of statute, it need not be.82 

The petition should be accompanied by affidavits 
averring the truth of the matter therein stated or 
showing facts sufficient to justify the court in issu¬ 
ing a commission.88 However, this matter may be 
within the discretion of the court, which may dis¬ 
pense with affidavits if it thinks proper,84 or issue 
the commission on affidavits which are not strictly 
regular.85 The objection to the want of affidavits 
has been considered waived by going to trial with¬ 
out objection. 8 6 

§ 18. Notice 

a. General rules; necessity 

b. Notice to persons other than alleged 

lunatic 

c. Waiver of notice 

d. Sufficiency of notice 

e. Time of giving notice 


75. Pa.—In re Gensemer’s Estate, 32 
A. 661, 170 Pa. 96. 

76. N.T.—^In re Glnnel, 43 N.Y.S.2d 
232. 

32 C.J. p 636 note 77. 

Jurisdiction see supra § 10. 

Petition for appointment of guardian 
see infra § 40. 

Effect of filing 

“The filing of an information alleg¬ 
ing that an individual is of unsound 
mind does not render him non sui Ju¬ 
ris; it raises no presumption of in¬ 
competency.”—State ex rel. Sevan 
v. Williams, 291 S.W. 481, 484, 316 
Mo. 666. 

77. Ala.—Fowler v. Nash, 144 So. 
831, 226 Ala. 613. 

Mo.—^Ruckert v. Moore, 295 S.W. 
794, 317 Mo. 228—State ex rel. Se¬ 
van V. Williams, 291 S.W. 481, 316 
Mo. 666—State ex rel. Johnson v. 
Hodgden, App., 251 S.W. 131. 
N.T.—In re Ginnel, 43 N.Y.S.2d 232, 
236. 

32 C.J. p 636 note 79. 

“The burden is on the petitioner to 
set forth and show, at least to a fair 
and reasonable degree, that a basis 
in fact exists warranting the grant¬ 
ing of the relief.”—In re Ginnel, su¬ 
pra. 

the petition on its face is In- 
snfilclent, the court need proceed no 
further, but will deny the application 
and dismiss the petition and the pro¬ 
ceeding.”—^In re Ginnel, supra. 
Besidence of alleged Innatio 
Ala.—^Fowler v. Nash, 144 So. 831, 
226 Ala. 613. 

Pa.—Case of Jones, Com.Pl., 66 
Montg.Co. 360. 


Petition or application held snfflcient 
Ala.—Fowler v. Nash, 144 So. 831, 
225 Ala. 613. 

Fla.—^Hughes v. Blanton, 162 So. 914, 
120 Fla. 446. 

Ky.—^Downing v. Siddens, 57 S.W.2d 
1, 247 Ky. 311. 

La—In re Bell, 55 So. 697, 129 La. 
26. 

Mo.—State ex rel. Bevan v. Williams, 
291 S.W. 481, 316 Mo. 666—State 
ex rel. Holthaus v. Holtcamp, 277 
S.W. 607, 218 Mo.App. 440. 

Wis.—In re Terrill, 2 N.W.2d 847, 240 
Wis. 63. 

32 C.J. p 636 note 79 [b]. 

Petition held insnflioient 
Ky.—^Downing v. Siddens, 67 S.W. 2d 
1, 247 Ky. 311. 

Mo.—Ruckert v. Moore, 296 S.W. 794, 
317 Mo. 228. 

N.Y.—Matter of Langdon, 160 N.Y.S. 
3, 173 App.Div. 737—^In re Ginnel, 
43 N.Y.S.2d 232. 

78, Fla—^Hughes v. Blanton, 162 
So. 914, 916, 120 Fla 446. 

Petition as beyond <iTiestion 

"When . . . [the county Judge] 
satisfied himself on that score and is¬ 
sued his order for the appointment 
of a lunacy commission predicated 
upon such petition, the petition it¬ 
self . . . passed out of the case 
and was no longer open to question.” 
— ^Hughes V. Blanton, supra 

79. Mo.—State ex rel. Bevan v. Wil¬ 
liams, 291 S.W. 481, 482, 316 Mo. 
666 . 

Unsonndness of mind; inability to 
manage affairs 

“To say that one is suffering from 
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a disease or mania, and that his con¬ 
dition, on account of said mental dis¬ 
ability, is such that he is ‘incapable 
to manage and take care of and pre¬ 
serve his person and estate,’ Is to 
say that he is of unsound mind and 
incapable of managing his affairs.”— 
State ex rel. Bevan v. Williams, su¬ 
pra. 

8a Kan.—Seaverns v. Taylor, 299 
P. 981, 133 Kan. 268. 

82 C.J. p 635 note 80. 

Setting aside Inquisition for irregu¬ 
larities see infra § 27. 

81. N.Y.—Matter of Bischoff, 80 N. 
Y.S. 917, 80 App.Div. 326. 

32 C.J. p 635 note 84. 

82. Mich.-In re Chudek, 76 N.W. 
757, 118 Mich. 361. 

Mo.—State v. Brasher, 201 S.W. 1150, 
200 Mo.App. 117. 

83. Kan.—Seaverns v. Taylor, 299 P. 
931, 133 Kan. 268. 

32 C.J. p 635 note 86. 

Failure to use word ‘^luBaue” 

Affidavit which merely described 
alleged incompetent as “suffering un¬ 
der mental derangement” Instead of 
using word “Insane,” was sufficient 
to give Jurisdiction.—Seaverns v. 
Taylor, supra. 

84. N.C.—Bethea v. McLennon, 23 N. 
C. 623. 

Pa.—Birbeck's Case, 11 Pa^Co. 836. 

32 C.J. p 635 note 88. 

85. N.J.—In re Dey, 9 N.J.Bq. 181. 

86. Pa.—^In re Lincoln, Com.PL, 1 
Brewst. 392. 
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f. Service of notice 

g. Record of notice 

a. General Rides; Necessity 

While notice may in some circumstances be dis¬ 
pensed with, the general rule is that the proceedings 
should not be consummated without personal notice to the 
alleged lunatic; authorities differ as to whether an In¬ 
quisition without notice Is void or merely voidable. 

Under the early practice, in accordance with 
the English rule, notice of the commission in lunacy 
was not given as a matter of right to the party al¬ 
leged to be insane, 87 the party having a right to 
traverse it, as discussed infra § 31; but on appli¬ 
cation notice might issuc,88 At the present time, al¬ 
though it seems that no actual notice to the alleged 
lunatic or incompetent is necessary where he is 
brought before the court,89 his presence before the 
court being considered sufficient notice,^0 the gener¬ 


al rule, sanctioned by the weight of authority, is 
that such a proceeding should not be consummat¬ 
ed without personal notice to him,^^ unless, as will 
appear, it has been properly dispensed with or has 
been waived. Even when the statute under which 
the proceedings arc taken docs not expressly pro¬ 
vide for notice, it may be held to l>e a require¬ 
ment,82 or it may be ])rcsiimcd that the giving of 
reasonable notice was intended and a statute 
providing for inquisitions without notice has been 
declared to be in conflict with both the federaP^ 
and Statens constitutions. Although the party is not 
a resident of the state in which the commission is¬ 
sues, the court may require noticc.8<» 

In some jurisdictions it is hcltl that notice is a 
jurisdictional requisite of a valid inquisition of luna¬ 
cy, 87 and that an inquisition had without notice, or 
a judgment or order based thereon, is void, 88 and, 


87. S.C.—Medlock v. Cogburn, 18 S. 
C.Eq. 477. 

32 C.J. p 635 note 92. 

Notice of application for appoint¬ 
ment of guardian see infra § 40. 

88. S.C.—^Medlock v. Cogburn, su¬ 
pra. 

32 C.J. p 635 note 94. 

89. Ill.—Moats V. Moore. 199 Ill. 
App. 270. 

32 C.J. p 635 note 95. 

90. Mo.—State v. Brasher, 201 S.W. 
1160. 200 Mo.App. 117. 

Beanlrement of personal inspec¬ 
tion may obviate nece.ssity of notice. 

—Georgia Hailroad Bank & Trust Co. 

V. Liberty Nat. Bank & Trust Co., 

177 S.E. 803. 180 Ga. 4. 

91. XJ.S.—^Hager v. Pacific Mut. Life 
Ins. Co., D.C.Ky., 43 F.Supp. 22. 

Ala.—^Fowler v. Fowler, 122 So, 444, 
219 Ala. 457. 

Fla.—Piehe v. R. E. Householder Co., 
125 So. 2, 98 Fla. 627. 

Ill.—McCormick v. Blaine, 178 N.E. 
195, 345 Ill. 461, 77 A.L.K. 1215, 
reversing In re McCormick'.s Es¬ 
tate, 260 Ill.App. 36. 

Mont.—State ex rel. Haynes v. Dis¬ 
trict Court, Sixteenth Judicial Dis¬ 
trict, Custer County, 81 P.2d 422, 
106 Mont. 578. 

Tex.—Qenzer v. Fillip, Clv.App., 134 
S.W.2d 730, error dismis.sed, judg¬ 
ment correct.—^Warrick v. Moore 
County, Clv.App., 291 S.W. 950. 

32 C.J. p 636 note 97. 

Necessity of notice under due process 
clause see Constitutional Law § 
598. 

Want of sufficient notice as ground 
for setting aside proceedings see 
infra § 27. 

jGieadlnsT otase 

Ala.—Eslava v. Lepretre, 21 Ala. 504, 
56 Am.D. 266. 

98. U.S.—Chaloner v. Sherman, N.Y., 


37 S.Ct. 136, 242 U.S. 455, 61 L. 
Ed. 427, staling Now York law. 
N.Y.—In re Ryan. 40 N.Y.S.2d 502, 
180 Mwc. 478, aflirmed 47 N.Y.S.2d 
112, 267 App.Dlv. 861. 

93. Pa.—May's Case, 10 Pa.Co. 283. 

94. Mo.—Citizen's State Bank v. 
Shanklin, 161 S.W. 341, 174 Mo. 
App. 639. 

95. Mo.—Citizens' State Bank v. 
Shanklin, supra. 

96. N.Y.—Matter of Petit, 2 Paige 
174. 

97. U.S.—Shield.s v. Shields, 

26 F.Supp. 211, construing Mis¬ 
souri statute. 

Ala.—McCurry v. Hooper, 12 Ain. 
823, 46 Am.D. 280. 

Cal.—Snyder v. Superior Court in 
and for San Diego County, 274 P. 
337, 206 Cal. 346. 

Mich.—Ex parte Martin, 227 N.W. 

754, 248 Mich. 512. 

Mo.—Boatmen's Nat. Bank of SI. 
Louis V. Wurdeman, 127 S.\V.2d 
438, 344 Mo. 573—Stale ex rel. T<t- 
ry v. Holtkamp, 51 S.W.2d 13, 330 
Mo. 60S—Ruckert v. Moore, 205 S. 
W. 704, 317 Mo. 22R—Skelly v. The 
Maccabees, 272 S.W. 1080, 217 Mo. 
App. 333—State ex rel. John.son v. 
Hodgdon, App., 251 S.W. 131. 

Okl.—In re Mize's Guardianship, 142 
P.2d 110—Colby v. Jn<!ob.s, 64 P.2d 
881, 179 Okl. 170—Daniels v. Bar¬ 
nett. 253 P. 300, 122 Okl. 202— 
In re Winnett's Guardlan.ship, 239 
P. 603, 112 Okl. 43. 

Tenn.—Bradford v. American Nat. 
Bank, 158 S.W.2d 366, 2.5 Tenn.App. 
413. 

32 C.J. p 636 notes 6-7, 

Wartant 

In Louisiana, under Act No. 68 
of 1918, “the judge is required to 
issue ‘his warrant ordering such per¬ 
son to bo brought In court before 
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him.' This warrant Is not only In¬ 
tended a.s notice to a person .’iccuscd 
of insanity of the nature of the 
charge preferred against him, but 
is the very foundation of his pro¬ 
tection, the fundamental process it- 
s«‘lf. through the .service of which his 
right to a public hearing is secured 
by law. It 1.M therefore a highly os- 
s<*ntial part of the du«* and proper 
pn)ce.ss of law prescrii>ed by the 
act,"—State v. Kern, 96 So. 672, 673, 
153 La. 820. 

98. IT.S.—Bolmer v. U. S. Fidelity & 
Guaranty Co. of Baltimore, Md., 
D.C.Ky., 11 F.Supp. 560, constru¬ 
ing Kentucky statute. 

.Ma.—Fowler v. Fowler, 122 So. 444, 
210 Ala. 4,57. 

Ark.—Hydo v. McNeely, 104 R.W.2d 
1068. 10.3 Ark. 1130. 

Ill.—tbtodman v. .J.'ircckl, 34 N.E.2d 
126, 310 Ill.App. ,302. 

La.— hiterdietion of Scurto, 197 So. 
417, 1115 La. 747. 

Mich.— Ex parte Martin, 227 N.W, 
754, 218 Ml<!h. 512. 

Mo.—Boatmen's N:it. Bank of St. 
J^ouis V. Wurdeman. 127 S.W.2d 
43K, 344 Mo. 573—Stat«! ex rel. 
Terry v. Holtkamp, 51 .S.W.2d 13, 
330 Mo. 608—Ruckert v. Moore, 295 
S.W. 704, .317 Mo. 228—Kx parte 
McLaughlin. App., 105 S.W.2d 1020 
—Skelly V. The Mace.aiiee.s, 372 S. 
W. 1080, 217 Mo.App. .33.3. 

Okl.—In re Mize's Guardianship, 142 
I».2d 116—Kx parte Schaeffer, 60 P* 
2d 1037, 177 Okl. 464—naniel.s v. 
Barnett, 253 P. 300, 122 Okl. 202. 
Tenn.—TSrewer v. Griggs, 10 Tenn. 
App. 378. 

32 C.J. p 636 note. 6. 

Bffect of recital of xiotice 

Order adjudging incompetcncy and 
appointing guardian for incompetent 
was void for failure to give statu¬ 
tory notice, notwithstanding recital 
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accordingly, may be attacked in a collateral proceed¬ 
ing for want of notice while in others an inqui¬ 
sition without notice, or a judgment or order based 
thereon, is held to be voidable,^ but not void,2 and 
hence not subject to attack in collateral proceed- 
ings.3 • If the alleged lunatic is not present in court 
at the hearing or trial, want of notice to him has 
been held to render the judgment void under direct 
attack,^ although his personal presence has been 
dispensed with as provided by statute,® and it has 
also been held that in such case the inquisition is 
void on collateral attack;® but there is authority 
opposed to these views.*^ 

The failure of the person affected by the adjudi¬ 
cation to appear after due notice does not affect 
the validity of the adjudication.® 

A person receiving notice of an insanity proceed¬ 
ing against him is charged with knowledge of the 
insufficiency of the notice.® 

Strict"^^ and compliance with a statute gov¬ 
erning notice has been required. 

Dispensing with notice. In some circumstances, 
notice to the alleged lunatic may be dispensed 
with,^® as when it would endanger his bodily or 
mental health and it has been said that it must 
be left in large measure to the judge who directed 
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the issuance of the writ to determine whether there 
was a valid reason for not giving him notice.^^ 
However, a very clear case should be made before 
proceeding without actual personal notice.^® An 
order of court should be obtained dispensing with 
it,^® and the reason therefor, as appears infra sub¬ 
division g of this section, should appear on the 
record; and any statutory requirements in connec¬ 
tion with dispensing with notice must be complied 
with.i7 

A statute requiring notice to be given to the hus¬ 
band or wife of the party, or to one or more rela¬ 
tives, or to an officer named, unless reasons are 
shown for dispensing with it, does not do away 
with the necessity of notice to the party himself 
nor can the mere, personal knowledge of a judge 
as to the mental or physical condition of the person 
to be interdicted supply the want of notice to him.i® 

b. Notice to Persoxis Other than Alleged Lunatic 

The question of notice to persons other than the al- 
leged lunatic Is generally regulated by statute or rule of 
practice; apart from such regulation, the matter is within 
the court's discretion. 

In addition to personal notice to the alleged luna¬ 
tic himself, as previously considered, the question 
of notice to any other person, apart from regula¬ 
tion by statute or rule of practice,®® is within the 


that notice was grlven.—Snyder v. Su¬ 
perior Court in and for San Diego 
County, 274 P. 337, 206 Cal. 846. 
raUure to deliver copy of oomplaint 
or arrest order 

Colo.—^Hultquist v. People, 236 P. 
995, 77 Colo. 310. 

99. Mo.—State ex rel. Terry v. Holt- 
kamp, 51 S.W.2d 18, 830 Mo. 608. 
82 C.J. p 636 note 7. 

1. Md.—^Ex parte Nicholas, 121 A. 
627, 142 Md. 601. 

32 C.J. p 636 note 8. 

2. Md.—^Ex parte Nicholas, supra— 
Packard v. Ulrich, 67 A. 246, 106 
Md. 246, 12 L.K.A.,N.S., 895. 

3- Md.—^Ex parte Nicholas, 121 A. 

627, 142 Md. 601. 

32 C.J. p 636 note 10. 

4. Ely.—^McFarland v. Common¬ 
wealth, 60 S.W.2d 360, 249 Ky. 128. 
32 C.J. p 636 note 13. 

Presence at hearing or trial general¬ 
ly see infra § 20. 

6. Ky.—Stewart v. Taylor, 68 S.W. 
783, 111 Ky. 247, 23 Ky.D. 577. 

9. Ky.—^Arnett v. Owens, 65 S.W. 

151, 23 Ky.L. 1409. 

Mo.—Skelly v. The Maccabees, 272 
S.W. 1089, 217 Mo.App. 383. 

7. Md.—^Ex parte Nicholas, 121 A. 
627, 142 Md. 601. 

a U.S.—Chaloner v. Sherman, N.T., 
216 P. 867, 132 C.C.A. 96, affirmed 


87 act 136, 242 U.S. 466, 61 L.Bd. 
427. 

9. Mo.—State ex rel. Bartlett v. Lft- 
trell, 26 S.W.2d 768, 325 Mo. 35. 
la Colo,—^Hultq.uist v. People, 236 
P. 995, 77 Colo. 310. 

Ga.—Jackson v. Harris, 142 S.E, 273, 
165 Ga. 873. 

Mich.—^Ex parte Martin, 227 N.W. 

754, 248 Mich. 612. 

Wash.—In re Eastman, 276 P. 724, 
151 Wash. 321. 

Season for rule 

“The purposed effect of such a pro¬ 
ceeding upon the person subjected to 
the inquiry is to deprive him of his 
liberty aiid the control of his prop¬ 
erty, for which there must be *due 
process of law.’ “—State ex rel. Ter¬ 
ry V. Holtkamp, 61 S.W.2d 18, 19, 
330 Mo. 608. 

11. Mo.—State ex rel. Johnson v. 
Hodgdon, App., 261 S.W. 131. 

la Confinement in hospital in oth¬ 
er county 

Where alleged incompetent is a 
resident of the county, but is con¬ 
fined in hospital in another county, 
Inquisition concerning his incom¬ 
petency may be had without notice to 
him, but guardian ad litem must be 
appointed.—^Montgomery v. Mont¬ 
gomery, 180 So. 709, 236 Ala. 83. 
Dispensing with personal appear¬ 
ance see infra § 20. 
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13. N.J.—re Vanauken, 10 N.J. 
Eq. 186. 

32 C.J. p 637 note 39. 

Confirmed and dangerous madness 
N.J.—^In re Vanauken, supra. 

14. Md.—Ex parte Nicholas, 121 A. 
627, 142 Md. 601. 

15. N.T.—In re Blewitt, 30 N.E. 587, 
131 N.T. 641. 

la N.J.—^In re Vanauken, 10 N.J. 
Eq. 186. 

17. Okl.—Ex parte Schaeffer, 60 P.2d 
1037, 177 Okl. 464. 

Court's certificate stating reason 
OkL—^Ex parte Schaeffer, supra. 

18. N.Y.—In re Blewitt, 30 N.E. 587, 
131 N.Y. 641. 

19- La.—Interdiction of Scurto, 197 
So. 417, 195 La. 747. 

20. U.S.—Bolmer v. U. S. Fidelity & 
Guaranty Co. of Baltimore, Md., D. 
C.Ky., 11 F.Supp. 560. 

Ga.—Jackson v. Harris, 142 S.B. 273, 
166 Ga. 873. 

Ky.—McParlajid v. Commonwealth, 
60 S.W.2d 360, 249 Ky. 128. 
Mich.—In re Roth. 260 N.W. 161, 
271 Mich. 178. 

Okl.—Ned V. Robinson, 74 P.2d 1166, 
181 OkL 607, certiorari denied 68 
S.Ct. 1064, 304 U.S. 660, 82 L.Ed. 
1522, rehearing denied 59 S.Ct 68, 
305 U.S. 669, 83 L.Ed. 484—In re 



INSANE PERSONS 


44 C.J.S. 


§ 18 

discretion of the court, and ordinarily the court 
should require notice to some of the next of kin or 
friends.2i A statute has been held not unconstitu¬ 
tional because requiring notice only to the alleged 
lunatic and to no other person .22 

c. Waivw of Notice 

Authorities differ as to whether notice may be waived, 
as by appearance by the party or his counsel. 

It has been held that notice may be waived but 
there is also authority to the contrary.24 Want or 
defect of notice is generally deemed cured, or waiv¬ 
ed, where the party appears and is present at, or 
contests, the proceedings,^6 and this is especially 
true on collateral attack however, there are au¬ 
thorities to the effect that appearance by the party 
is not a waiver of a want or defect of notice.^^ An 
appearance by counsel has been held to constitute a 
waiver of notice,^® but other authority is opposed,^^ 


particularly in the case of an attorney appointed by 
the court.30 

d. Sufficiency of Notice 

Apart from requirements of statutes or rules of 
court, notice may be so given that the alleged lunatic 
will acquire knowledge of the proceeding. A statement 
of the time and place of the hearing has been required. 

A Statute setting forth the requirements for the 
notice must be complied with.^^ In the absence of 
rule of court or a statute prescribing the form or 
method of giving notice, it may be given in such 
way that the supposed lunatic will acquire knowl¬ 
edge of the proceeding. It has been required to 
be in writing,^3 and to state the time^^ and placets 
of the hearing. 

e. Time of Giving Notice 

In the absence of requirements by statutes or rules 


Wlnnett's Guardianship, 239 P. 603, 
112 Okl. 43. 

Wash.—In re Eastman, 275 P. 724, 
161 Wash. 321. 

32 C.J. p 636 note 22. 

21. Pa.—^In re Brooke’s Estate, 24 
Pa.Super. 430. 

22. Mont.—State ex rel. Haynes v. 

District Court, Sixteenth Judicial 
Dist, Custer County, 81 P.2d 422, 
106 Mont. 678. | 

23. D.C.—Cook V. Dougherty, 32 P. 
2d ‘839, 69 App.D.C. 39. 

32 C.J. p 637 note 47. 

FermlssioxL of court 

Under a statute requiring at least 
five days’ notice to defendant of time 
and place for first meeting of com¬ 
mission, unless, in an aggrravated 
case, properly waived by guardian 
ad litem, with permission of court, 
where guardian waived such notice 
without permission, and of his own 
volition, statute was not complied 
with, and waiver was not effective.— 
Hultqulst V. People, 236 P. 996, 77 
Colo. 310. 

AflLdavlt of violent insanity 

Where relatives waived notice, but 
affidavit of violent insanity was not 
made, as required by statute in such 
a case, the Issuance of a commission 
of lunacy is unauthorized.—^Helton v. 
Helton, 171 S.E. 846, 47 Ga.App. 845. 
Waiver hy guardian ad litem 
N.C.—In re Barker, 188 S.E. 206, 210 
N.C. 617. 

24. Cal.—Snyder v. Superior Court 
in and for San Diego County, 274 
P. 337, 206 Cal. 346. 

Mo.—State ex rel. Terry v, Holt- 
kamp, 61 S.W.2d 13, 330 Mo. 608, 
limiting State ex rel. Bevan v. Wil¬ 
liams, 291 S.W. 481. 316 Mo. 666. 
32 C.J. p 637 note 46. 


25. D.C.—Cook v. Dougherty, 32 F. 

2d 839, 69 App.D.C. 39. 

32 C.J. p 637 note 48. 

Appearance generally see infra § 20. 
Necessity of presence see infra § 20. 
Filing of answer by guardian ad li¬ 
tem 

N.C.—In re Barker, 188 S.E. 206, 210 
N.C. 617. 

2& D.C.—Cook V. Dougherty, 32 P. 

2d 839, 69 App.D.C. 39. 

32 C.J. p 638 note 49. 

27. Cal.—Snyder v. Superior Court 
in and for San Diego County, 274 
P. 337, 206 Cal. 346. 

Okl.—In re Mize’s Guardianship, 142 
P.2d 116. 

32 C.J. p 638 note 60. 

Indian 

In a proceeding to declare insane 
or Incompetent an allottee of the 
Osage Tribe, the appearance of the 
alleged Incompetent before the time 
set for hearing the application, and 
her consent to have the cause heard 
on the same day the petition was 
filed. Instead of five days later pur¬ 
suant to statute, conferred no juris¬ 
diction on the county court to hear 
the application prior to the date set 
forth in the notice to the superin¬ 
tendent of the Osage Agency, who 
was **a necessary party to the action, 
so far as the notice of its pendence 
is concerned.”—^In re Winnett's 
Guardianship, 239 P. 603, 604, 112 
Okl. 43. 

28. Ind.—Martin v. Motsinger, 30 N. 
E. 623, 130 Ind. 666. 

29. Mo.—^Boatmen’s Nat Bank of St. 
Louis V. Wurdeman, 127 S.W.2d 
438, 344 Mo. 673—State ex rel. Ter¬ 
ry V. Holtkamp, 61 S.W.2d 13, 330 
Mo. 608, limiting and not following 
State ex rel, Bevan v. Williams, 
291 S.W. 481. 316 Mo. 666. 
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30 . U.S.—Shields v. Shields, D.C. 
Mo., 26 F.Supp. 211. 

Mo.—Ruckert v. Moore, 295 S.W. 794, 
317 Mo. 228—Skelly v. The Macca¬ 
bees, 272 S.W. 1089, 217 Mo.App. 
333. 

31. Substantial compliance h^d suf¬ 
ficient 

Okl.—Sebring v. Bigheart, 286 P. 319, 
142 Okl. 166. 

Notice held defective for failure 
to state nature of proceeding and 
inform subject of inquiry of right 
to be present and assisted by coun¬ 
sel.—^Ruckert v. Moore, 295 S.W. 794, 
317 Mo. 228—State ex rel. Crockett 
V. Satterfield, Mo.App., 274 S.W. 482 
—State ex rel. Johnson v. Hodgdon, 
Mo.App., 261 S.W. 131. 

In New Hampshire, “notice of the 
petition for the adjudication [of in¬ 
sanity] and of the return day for 
hearing must be served upon the per¬ 
son alleged to be Insane, as well as 
of the time and place for his ex¬ 
amination by the committee of in¬ 
quisition. Pub.Laws c 291, §§1. 2.” 
—Hollis V. Tilton, 6 A.2d 29, 34, 90 
N.H. 119, reheard 6 A.2d 753, 90 N.H. 
119. 

32. Del.—In re Wilson, 82 A. 695, 
9 DeLCh. 332. 

Formal summons not required 
Md.—^Ex parte Nicholas, 121 A. 627, 
142 Md. 601. 

N.C.—In re Barker, 188 S.E. 206, 210 
N.C. 617. 

33. Mo.—Boatmen’s Nat. Bank of St. 
Louis V. Wurdeman, 127 S.W.2d 
438, 344 Mo. 673—State v. Duncan, 
193 S.W. 960, 195 Mo.App. 541. 

34. Cal.—^McGee v. Hayes, 59 P. 767, 
127 Cal. 336, 78 Am.S.R. 67. 

32 O.J. p 637 note 26. 

36. Ky.—Kelly v. Gardner, 76 S.W. 

631, 26 Ky.L. 924. 

32 C.J. p 637 note 26. 
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of court as to the time of giving notice, the notice must 
be reasonable In point of time. 

Requirements of statutes^® or rules of court^? as 
to the time of giving notice of the inquisition or 
commission must be complied with. In the absence 
of such provisions, the notice must be a reasonable 
one in point of time, so that the party may have 
opportunity to defend.58 A notice to appear on a 
stated date does not authorize a hearing on an earli¬ 
er date.35 

Notice of the hearing cannot be issued until the 
information has been filed.^® 

f. Service of Notice 

Rules applicable to the service of Judicial process lr> 
general have been applied to the service o^ notice of 
lunacy proceedings. 

Unless the notice is properly served, the inquiry 
into sanity, or a judgment based thereon, is void.^i 
In* the absence of statutory provision as to the 
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manner or method of service of the notice,^^ has 
been held that the matter is governed by the law 
applicable to service and return of judicial process 
in general.43 a court having jurisdiction to inquire 
into the insanity of a person has jurisdiction to send 
its writs to another county to be served on such 
person but it has been held that a notice served 
on the alleged insane person by the sheriff of a 
county other than the county wherein the service 
is made is void, and service outside of the state 
has been held not to confer jurisdiction on the court 
over a resident of the state.^® 

The notice should not be served by a party to 
the proceedings,^*^ such as the person filing the in- 
formation,^^ or by one interested in its outcome 
but the attorney for the petitioner may serve it.^^ 
‘‘Actual service” on the alleged lunatic has been 
required,®^ but it has also been held that the service 
on him may be by substitution, as, for instance, on 
the superintendent of the hospital wherein he is 


36. Cal.—Snyder v. Superior Court 
in and for San Biegro County, 274 
P. S37, 206 Cal. 846. 

Ga.—Jackson v. Harris, 142 S.B. 273, 
165 Ga. 873. 

OkL—^In re Wlnnett*fl| Guardianship, 
239 P. 603, 112 Okl. 43. 

32 C.J. p 637 note 36 [a]. 

Seasonable notice 

(1) ‘‘The law reaulres only that 
a reasonable notice of the hearingr 
should be given the party charged.’* 
—State ex rel. Holthaus v. Holtcamp, 
277 S.W. 607. 609, 218 Mo.App. 440. 

(2) A statute reguirlng service of 
notice “a reasonable time before the 
date” set for the hearing ‘‘would not 
be notice to appear on the same day 
the notice was served.”—State ex rel. 
Terry v. Holtkamp, 61 S.W.2d 18, 19, 
330 Mo. 608. 

Oontlnnanoe of hearing 
Notice served less than five days 
before hearing, continued to date 
more than five days thereafter, gave 
court jurisdiction.—^Daniels v. Bar¬ 
nett, 253 P. 300, 122 Okl. 202. 

Service on guardian ad litem 
Where notice of first session of 
lunacy commission was served too 
^te, failure to serve respondent with 
notice of different date for subse¬ 
quent meeting did not prevent court’s 
proceeding further, where guardian 
ad litem was served with notice of 
subsequent setting.—^Isham v. Peo¬ 
ple, 262 P. 89, 82 Colo. 550. 

37. N.J.—In re Llndsley, 19 A. 726, 
46 N.J.Eq. 358. 

32 C.J. p 637 note 36 [b]. 

38. Ill.—Eddy V. People, 16 Ill. 886. 
32 C.J. p 687 note 37. 

39. Mo.—State ex rel. Terry v. Holt¬ 
kamp, 61 S.W.2d 13, 830 Mo. 608. 


40. Mo.—^Ex parte McLaughlin, 

App., 105 S.W.2d 1020. 

41. Mo.—State ex rel. Anderson v. 
Kirkland, 55 S.W.2d 697, 227 Mo. 
643—Skelly v. The Maccabees, 272 
S.W. 1089, 217 Mo.App. 338. 

42. Xh Texas, statute requires that 
notice and citation shall be Issued 
and served In cases Involving insan¬ 
ity in same manner as in cases in¬ 
volving minors.—^Bearden v. Texas 
Co., Com.App., 60 S.W.2d 1031, afr 
firming, Civ.App., 41 S.W.2d 447. 

43. Mo.—Skelly v. The Maccabees, 

272 S.W. 1089, 217 Mo.App. 333— 
State V. Duncan, 193 S.W. 950, 
196 Mo.App. 641. « 

The xotice Is equivalent to process 
in ordinary civil actions.—State ex 
rel. Anderson v. Kirkland, 66 S.W.2d 
697, 227 Mo. 643—Skelly v. The Mac¬ 
cabees, 272 S.W. 1089, 217 Mo.App. 
333. 

<’Qlven to;" personal service 

(1) A statutory provision that the 
court must cause notice to be ‘‘given 
to” the alleged incompetent contem¬ 
plates personal service.—In re Mize's 
Guardianship, Okl., 142 P.2d 116, 118 
—Colby V. Jacobs, 64 P.2d 881, 882, 
179 Okl. 170. 

(2) The requirement is not satis¬ 
fied by leaving a copy of the notice 
with the husband of the alleged In¬ 
competent at her usual place of res¬ 
idence.—Colby V. Jacobs, supra. 

Service by nurse in an asylum, in¬ 
stead of by an ofiScer of the court, 
is ineffective.—Skelly v. The Mac¬ 
cabees, 272 S.W. 1089, 217 Mo.App. 
333. 

44. Mo.—^Ex parte Zom, 146 S.W. 62, 
241 Mo. 267. 


Zncompetent confined in other county 

Where alleged incompetent was 
resident of county wherein inquisi¬ 
tion to have him declared of unsound 
mind was brought, but was confined 
in sanitarium in another county at 
time of such proceeding, writ of ar¬ 
rest was properly delivered to, and 
executed by, sheriff of county where¬ 
in incompetent was confined, rather 
than local sheriff.—Montgomery v. 
Montgomery, 180 So. 709, 236 Ala. 33. 

45. Mo.—State v. Duncan, 193 S.W. 
950, 196 Mo.App. 541. 

46. Mo.—State ex rel. Anderson v. 
Kirkland, 65 S.W.2d 697, 698, 227 
Mo. 643. 

But in certain circumstances serv¬ 
ice outside the state was held to be 
‘‘in conformity with the require¬ 
ments of the law.”—State ex rel, 
Holthaus V. Holtcamp, 277 S.W. 607, 
609, 218 Mo.App. 440. 

Proceeding in personam 

(1) ‘‘Beyond doubt this is a pro¬ 
ceeding in personam.”—State ex rel. 
Anderson v. Kirkland, 66 S.W.2d 697, 
227 Mo. 643. 

(2) Nature of proceedings general¬ 
ly see supra § 8. 

47. Cal.—^In re Andrews’ Guardian¬ 
ship. 110 P.2d 399, 17 Cal.2d 600, 
prior opinion, App., 103 P.2d 439. 

32 C.J. p 637 note 30. 

48. Mo.—Burke v. McClure, 246 S. 
W. 62, 211 Mo.App. 446—State v. 
Duncan, 193 S.W. 960, 196 Mo.App. 
641. 

49. Mo.—State v. Duncan, supra. 

50. Cal.—^In re Andrews’ Guardian¬ 
ship, 110 P.2d 399, 17 Cal.2d 600, 
prior opinion, App., 108 P.2d, 439. 

61. U.S.—Hager v. Pacific Mut. Life 
Ins. Co., D.C.Ky., 43 F.Supp. 22. 
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committed,52 or by publication, in the case of a non¬ 
resident but other authority regards construc¬ 
tive service on a nonresident by publication and 
mailing as not giving jurisdiction.®^ 

Appearance may cure any defect in the manner 
of service.®® 

g. Record of Notice 

The record should show that notice was given or 
the reason for not giving it; but under most authorities 
it will be presumed on collateral attack that the court ac¬ 
quired Jurisdiction, despite failure of the record to show 
notice. 

A notice to one of a proceeding against him to 
have him adjudged a lunatic corresponds generally 
to a summons in an ordinary action, and like the 
latter forms a part of the record proper.®® There¬ 
fore, it should appear on the record that the requi¬ 
site notice had l^en given,®7 and, if it was not 
given, the reason therefor.®® 

Although there are cases to the contrary,®® the 
more common view is that on collateral attack it 
will be presumed that the court acquired jurisdic¬ 
tion of the person of the alleged lunatic or incompe¬ 
tent despite the failure of the record to show no¬ 
tice.®® 

§19. Hearing or Trial, and Determination 

a. In general 

b. Discretion of court 

a. In General 

As a general rule, no person should be adjudged In¬ 


sane or mentally Incompetent without a hearing. The 
method of determination of insanity varies with the 
several jurisdictions and types of courts, a commission 
being issued in some instances and inquiry being had 
before the court, as In a regular trial, in others. 

Although, as considered supra § 13, under partic¬ 
ular circumstances a court may extend its protec¬ 
tion to the person or property of an alleged lunatic 
without any previous regular inquisition, as a gener¬ 
al rule no person should be adjudged insane or men¬ 
tally incompetent, and his person or property dis¬ 
posed of, without a hearing.®^ The hearing should 
not be formal and perfunctory, and the trial court 
has the duty to see that the rights of the person 
whose sanity is questioned are fully guarded and 
protected.®® At such hearing, the person proceeded 
against, as well as the informant, has a right to call 
or produce witnesses;®® and the person proceeded 
against may examine witnesses,®^ and testify in his 
own behalf.®® Witnesses have been required to 
be sworn, in the absence of a statute exempting them 
from taking an oath.®® The presence* of his friends 
at the trial, they not being guilty of any miscon¬ 
duct, is permissible.®^ 

The method of determination of insanity in courts 
of chancery is by a commission issued for the pur¬ 
pose in the nature of the ancient writs De lunatico 
inquirendo or De idiota inquirendo.®® Where the 
lunacy jurisdiction is vested in courts other than 
•courts of chancery, as considered supra § 10, there 
is usually no commission, but the inquiry is had be¬ 
fore the court as in a regular trial;®® but in some 


52. Ind.—Shafer v. Shafer, 104 N.B. 
507, 181 Ind. 244. 

53. Wash.-^oleman v. Cravens, 82 
P. 1006, 41 W'ash. 1. 

54. Ill.—McCormick v. Blaine, 178 
N.B. 195, 345 Ill. 461, 77 A.L..R. 
1216, reversing In re McCormick’s 
Bstate, 260 IlLApp. 36. 

Well considered case 

Ill.—^McCormick v. Blaine, supra. 

Proceeding in personam 

(1) The proceeding is one in per¬ 
sonam.—^McCormick v. Blaine, supra. 

(2) Nature of proceedings gener¬ 
ally see supra $ 8. 

55. Wash.—In re Ervay, 116 P. 591, 
64 Wash. 138. 

58. Mo.—Crow v. Meyersleck, 88 Mo. 
411. 

57. Ga.—Morton v. Sims, 64 Ga. 298. 

32 aj. p 638 note 52. 

sa Mo.—State v. Jackson, 67 S.W. 

880, 93 Mo.App. 616. 

32 C.J. p 638 note 53. 

59. Ala.—^McCurry v. Hooper, 12 Ala. 
823, 46 Am.D. 280. 

Mass.—^Hathaway v. Clark, 5 Pick. 
490. . 

60. N.T.—Gridley v. St. Francis Xa¬ 


vier College, 33 N.B. 321, 137 N.T. 
327. 

32 C.J. p 636 note 18. 

61. Ala—^Fowler v. Fowler, 122 So. 
444, 219 Ala. 457. 

Fla.—^Fiehe v. R. E. Householder Co., 
125 So. 2, 98 Fla 627. 

Mich.—Bx parte Martin, 227 N.W. 

754, 248 Mich. 512. 

Tex.—Genzer v. Fillip, Civ.App., 134 
S.W.2d 730, error dismissed, judg¬ 
ment correct. 

32 C.J. p 638 note 56. 

Pabllo hearing 

La—State v. Kern, 96 So. 672, 153 
La 829. 

62. Tenn.—Johnson v. Nelms, 100 S. 
W.2d 648, 652, 171 Tenn, 54. 

Searing held Insufficient 
Colo.—^Hultquist v. People, 236 P. 
995, 77 Colo. 310. 

63. Mo.—State v, Dickman, 167 S. 
W. 1012, 176 Mo.App. 643. 

64. N.J.—In re Vanauken, 10 N.J. 
Bq. 186. 

32 C.J. p 639 note 89. 

Cross-examination of 
siolans 

Or.—^In re Fehl, 81 P.2d 130, 159 Or. 
645. 
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Pa.—In re Ryman, 11 A.2d 677, 139 
PaSuper. 212. 

Pa—In re Ryman, supra 
32 C.J. p 639 note 90. 

A commitment of a person to a 
mental hospital does not preclude 
him from testifying in his own be¬ 
half in proceedings to have him de¬ 
clared weak-minded.—In re Ryman, 
supra 

ea La—State v. Kern, 96 So. 672. 
153 La 829. 

67. Iowa—^Alvord v. Alvord, 80 N. 
W. 306, 109 Iowa 113. 

68. Ky.—Coleman v. Payette Coun¬ 
ty Lunatic Asylum Com’rs, 6 B. 
Mon. 239. 

32 C.J. p 638 note 59. 

69. Ala—Laughlnghouse v. Laugh- 
inghouse, 38 Ala 267. 

32 C.J. p 638 note 61. 

Probate court; showing of Jurisdic¬ 
tional steps 

(1) Record of probate court on 
hearing of inquisition of lunacy must 
affirmatively show that all neces¬ 
sary Jurisdictional steps were taken. 
—^Fowler v. Fowler, 122 So. 444, 219 
Ala 467—Fowler ‘v. Fowler, 122 So. 
440, 219 Ala 453. 
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jurisdictions the court convenes a commission and 
proceeding's are had similar to those in the court of 
chancery.'^® A commission cannot issue in a col¬ 
lateral proceeding.^! 

Representation of the applicants by the district 
attorney has been held proper under a statute mak¬ 
ing it his duty to prosecute all actions or applica¬ 
tions in which the state or county is interested.'^^ 

Place of hearing. Where a judge has statutory 
authority to fix a place for the hearing, a hearing 
outside of court, under his warrant, is proper with¬ 
out a showing of the alleged lunatic’s inability to 
attend court. 78 

The hearing may be continued if rules governing 
continuances are complied with.74 

b. Discretion of Court 

The issuance of a commission or the directing of a 
triai rests in the court’s discretion, and shouid be restrict¬ 
ed to cases where it appears necessary or desirabie, where 
detrimentai consequences wiii not foiiow, and where the 


§ 19 

court is reasonably satisfied of the party’s insanity or in¬ 
competence. 

The issuance of a commission or the directing of 
a trial is not a matter of right ;76 it rests in the 
sound discretion of the court,7® to be exercised for 
the benefit of the lunatic77 or to protect the rights 
of others.78 The authority to appoint a commis¬ 
sion is not to be exercised in all cases of incompe¬ 
tency,78 but only where it appears that a commit¬ 
tee is necessarySO or should, in the exercise of sound 
discretion, be appointed ;81 and the authority should 
not be exercised if its exercise would produce detri¬ 
mental consequences with regard to the health of 

the alleged incompetent.^^ 

A court should not allow a commission to issue, 
or direct a trial, unless it is reasonably satisfied, or 
it presumptively appears, that the party is insane or 
incompetent.®^ To determine the propriety of is¬ 
suing the commission or directing a trial of the is¬ 
sue, the court should consider the petition and affi¬ 
davits submitted in its support, 84 and any other pa- 
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(2) Lunacy proceeding: in probate 
court must show statutory compli¬ 
ance with special authority.—^Fowl¬ 
er V. Fowler, 122 So. 444, 219 Ala. 
467. 

(3) Thus, proceedings on Inquisi¬ 
tion of lunacy were void where de¬ 
cree did not affirmatively show ex¬ 
ecution of writ by taking alleged lu¬ 
natic into custody.—^Fowler v. Fowl¬ 
er, 122 So. 440, 219 Ala 463. 

70. N.T.—Matter of Beach, 48 N.Y. 

S. 487, 23 App.Div. 411. 

Xn mino ls, county court Is au¬ 
thorized by the Lunacy Act to ap¬ 
point a commission of physicians to 
inquire into mental condition of a 
person alleged to be Insane; a coun¬ 
ty judge holding a sanity hearing 
with a commission of physicians “is 
not attending so much in his char¬ 
acter as judge as by virtue of a 
statutory duty for taking evidence, 
upon which his judicial authority is 
subsequently exercised,” so that va¬ 
lidity of insanity adjudication is not 
affected by absence of sheriff and 
clerk at such hearing, provided court 
is legally convened and constituted 
when insanity adjudication is en¬ 
tered.—^In re Cas^ 60 N.E.2d 487, 
491, 383 Ill. 409, affirming 40 N.B.2d 
312. 313 I11.APP. 281. 

In Pennsylvaala 

(1) “Proceedings in lunacy are not 
begun by bill, as is done in equity 
practice. Under the Act of June 13, 
1836, P.L. 689, as amended 60 P.S. § 
691 et seq . . . the proceeding is 
inaugurated by the court of common 
pleas Issuing a commission in the 
nature of a writ de lunatico Inquir- 
endo. The subsequent steps, by hear¬ 
ing before an inquest of six or more 


persons, traverse and trial’in court 
before a jury, bear no resemblance 
to the course of proceedings in equi¬ 
ty;” and act of June 16, 1836, 
Pamphlet Law p 784 $ 18, 17 Pub. 
St. § 281, conferring on common 
pleas courts jurisdiction and powers 
of chancery court as to “care of per¬ 
sons and estates of those who are 
non compos mentis” did not extend 
application of equity practice rules to 
lunacy proceedings.—In re David¬ 
son’s Estate, 185 A. 782, 783, 323 
Pa. 113. 

(2) Earlier decisions see 32 C,J. p 
638 note 62 la]. 

71. N.Y.—Carter v. Carter, 1 Paige 
463. 

Pa.—^In re Gaul, Com.Pl., 7 Wkly. 
N.C. 622. 

72. Wis.—In re Terrill, 2 N.W.2d 
847, 240 Wis. 63. 

73. Ill.—In re Cash, 60 N.E.2d 487, 
383 Ill. 409, affirming 40 N.E.2d 312, 
313 I11.APP. 281. 

7 ^ N.J.—In re Rhodes, 127 A. 99, 
96 N.J.Eq. 321. 

76. N.J.—In re Clifford, 41 A. 356, 67 
N.J.Eq. 14—In re Chattin, 16 N.J. 
Eq. 496. 

76. N.J.—In re Rhodes, 186 A. 408, 
100 N.J.Eq. 370. 

N.Y.—^In re Ackermann’s Committee, 
234 N.Y.S. 438, 226 App.Div. 811— 
In re Wilber, 209 N.Y.S. 674, 124 
Misc. 679. 

32 C.J. p 688 note 66. 

77. N.J.-In re Chattin, 16 N.J.Eq. 
496. 

32 C.J. p 688 note 66. 

78. N.J.—^In re Chattin, supra. 

79. N.Y.—^In re Ackermann’s Com¬ 
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mittee, 234 N.Y.S. 438, 226 App. 
Div. 811. 

32 C.J. p 638 note 68. 

80. N.Y.—Matter of Burke, 110 N. 
Y.S. 1004, 125 App.Div. 889, ap¬ 
peal dismissed 87 N.B. 1116, 194 N. 
Y. 641. 

32 C.J. p 638 note 69. 

81. N.Y.—^In re Ackermann’s Com¬ 
mittee, 234 N.Y.S. 438, 226 App. 
Div. 811. 

“Incompetency alone is insufficient, 
for the situation may be such that 
no committee is necessary.”—In re 
Ackermann’s Committee, supra. 

82. N.Y.—In re Ackermann’s Com¬ 
mittee, supra—In re Wilber, 209 N. 
Y.S. 674, 124 Misc. 579. 

82 C.J. p 638 note 70. 

83. N.Y.—In re Ackermann’s Com¬ 
mittee, 234 N.Y.S. 438, 226 App. 
Div. 811. 

32 C.J. p 638 note 71, p 639 note 77. 
Statutory requlzement 
N.Y.—In re Ginnel, 43 N.Y.S.2d 232. 
XOlosyncrasles of age 

“Because this alleged incompetent 
is old and has developed the idio¬ 
syncrasies peculiar to age does not 
justify this court in exercising pow¬ 
er outside of Its sound discretion,” 
by Issuing a commission.—In re Wil¬ 
ber, 209 N.Y.S. 674, 676, 124 Misc. 
679. 

Bvldenoe held not to justify issuing 
oonunlBsiou 

N.Y,—^In re Wilber, supra. 

84. N.Y.—Matter of Burke, 110 N. 
Y.S. 1004, 125 App.Div. 889, appeal 
dismissed 87 N.B. 1116, 194 N.Y, 
641. 

Second petition; res adjudioata 
(1) Where sister of alleged luoatlc 
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pers or evidence that may be offered.^s It is not 
precluded from considering anything except the pe¬ 
tition and the affidavits and the alleged incompe¬ 
tent has a right to have the opportunity of being 
fairly heard.^^ 

A probate judge has been said to have a wide lat¬ 
itude in determining whether one is sane or in- 

sane.88 

§ 20. - Presence of Alleged Lunatic and 

Representation by Attorney 

Except in certain cases, the presence of the alleged 
lunatic at the hearing or trial Is generally necessary; and 
he should be represented by counsel. 

The alleged lunatic has a right to be present at 
the hearing or trial and generally it is necessary 


that he be present,except where he has been duly 
notified,or in certain cases in which his presence 
may be dispensed with,82 as where it might injure 
his health or endanger his safety,83 or where he re¬ 
fuses to submit himself to the court's jurisdiction.94 
As appears infra § 27, the denial of the right to 
be present may be sufficient cause for setting aside 
the inquisition, and a finding of insanity without the 
presence of the lunatic, as required by statute, has 
been declared void;85 but it has also been held that 
this irregularity will not per se entirely avoid the 
inquisition,86 and that a proceeding without the 
presence of the alleged lunatic is only voidable and 
liable to attack by him, but not void as to other 
parties, so as to be subject to collateral attack.87 
It has been held that, in the absence of an affirma- 


petltions, as a relative, for tbe ap¬ 
pointment of a commission in lunacy 
and the court refuses to grrant her 
petition, the court will thereafter, 
on grounds of res judicata, refuse to 
grant a similar petition wherein she 
attempts to proceed as a creditor 
of the lunatic; the petitioner has 
no additional rights because of a 
status as creditor.—Case of Jones, 
Pa.Com.Pl., 56 Montg.Co. 204. 

(2) Creditor as person who may in¬ 
stitute proceedings see supra § 15. 

85. N.Y.—Matter of Fox, 122 N.T.S. 
889, 138 App.Div. 43. 

32 C.J. p 639 note 74. 

EvldexLce held to warrant order 
directing that competency he tried 
by a jury.—In re Welch, 8 N.T.S.2d 
796, 255 App.Div. 932. 

86. N.Y.—Matter of Pox, 122 N.Y.S. 

889, 138 App.Div. 43—Matter of 

Burke, 110 N.Y.S. 1004, 125 App. 
Div. 889, appeal dismissed 87 N.E. 
116, 194 N.Y. 541. 

87- N.Y.—Matter of Pox, 122 NY. 
S. 889, 138 App.Div. 43. 

88. Ohio.—State ex rel. Davey v. 

Owen. 12 NE.2d 144, 133 Ohio 

St. 96. 114 A.L.R. 686. 

89. Mo.—In re Moynihan, 62 S.W. 
2d 410, 332 Mo. 1022, 91 A.L.R. 
74. 

32 C.J. p 639 note 87. 

Personal examination of alleged lu¬ 
natic see infra § 24. 

90. Mich.—Ex parte Martin, 227 N 
W. 754, 248 Mich. 512. 

32 C.J. p 639 note 79. 

Requirement under due process 
clause see Constitutional Law § 
598. 

Jurisdictional requirement 

(1) Jurisdiction is lacking when 
allegedly insane person is notified of 
the hearing but not permitted to be 
present.—Shields v. Shields, D.C.Mo., 
26 F.Supp. 211, construing Missouri 
statute. 


(2) “The [statutory] direction that 
the subject of the inquiry be brought 
before the court has been held to be 
mandatory, and . . . [his pres¬ 

ence is a] jurisdictional fact.”—Hyde 
V. McNeely. 104 S.W,2d 1068, 1069, 
193 Ark. 1139. 

91. Mo.—In re Moynihan, 62 S.W. 2d 

410. 332 Mo. 1022. 91 A.L.R. 74. 

32 C.J. p 639 note 80. 

92. Colo.—Isham v. People, 262 P. 

89, 82 Colo. 550. 

32 C.J. p 639 note 81. 

Discretion of chancellor 

“It must be left in a large measure 
to the chancellor who directed the 
writ to issue and confirmed the in¬ 
quisition, to determine whether there 
was a valid reason for not . . . 

requiring . . . [the lunatic] to 

be taken before the Jury.”—Ex parte 
Nicholas, 121 A. 627, 630, 142 Md. 601. 
Inability to attend 

(1) In an inquisition to inquire 
as to respondent’s sanity, the court 
may direct that she be examined as 
to her ability to attend the trial by 
one or more disinterested physicians, 
and if she is not physically able to 
attend they may examine her as to 
her mental condition and testify to 
the result of such examination.—In 
re Grau, 199 N.Y.S. 73, 205 App.Div. 
893. 

(2) Where minor allottee was tak¬ 
en from jurisdiction to obtain deed 
from him as soon as he became 
of age, and was prevented by the 
persons obtaining the deed from him 
from being present at probate pro¬ 
ceedings to declare him incompetent, 
his absence was excusable, and pro¬ 
ceedings were valid, under a stat¬ 
ute requiring an alleged incompe¬ 
tent to be produced at the hearing 
“if able to attend.”—Bartlett v. Bell, 
257 P. 309, 125 Okl. 236. 

Confinement in hospital 

(1) Where record showed that pro¬ 
ceeding was regularly Instituted and 
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tried, although alleged incompetent 
was confined in hospital in another 
county and was not presented In 
court, adjudication of incompetency 
was valid in alisence of showing of 
fraud in confinement of Incompetent. 
—Montgomery v. Montgomery, 180 
So. 709. 236 Ala. 33. 

(2) Lunacy proceedings were not 
void on ground that, at time alleged 
lunatic was notified to appear, he 
wn-s unable to be present to make de¬ 
fense. because incarcerated In state 
hospital under prior adjudication of 
insanity.—Hamilton v. Henderson, 
117 S.W.2d 379, 232 Mo.App. 1234. 

(3) Where alleged incompetent 
temporarily confined in .stale hospital 
for insane desires to attend insanity 
hearing of which he has notice, su¬ 
perintendent of hospital must allow 
it, even with precaution of attend¬ 
ant, if it is thought to bo necessary. 
—In re Moynihan, 62 S.W.2d 410, 332 
Mo. 1022, 91 A.L.R. 7-1. 

Ihvestlgatioii of absence by attorney 

In the absence of a contrary show¬ 
ing, it mu.st he presumed that attor¬ 
ney appointed to represent alleged 
insane person inve.stigated reason 
for her absence from, and propriety 
of having her present at, insanity 
hearing.—In re Moynihan, supra. 

93- Pa.—In re Ryman, 11 A.2d 677, 
139 Pa.Super. 212. 

32 C.J. p 639 note 82. 

94. Colo.—Isham v. People, 262 P. 
89, 82 Colo. 550. 

95. Ark.—Hyde v. McNeely, 104 S. 
W.2d 1068, 193 Ark. 11.39. 

La.—State v. Kern, 96 So. 672, 153 
La 829. 

Mich.—Ex parte Martin, 227 NW. 
754, 248 Mich. 512. 

98. N.J.—In re Child, 16 N.J.Eq. 
498. 

N.C.—Bethea v. McLennon, 23 N.C. 
523. 

97. Md.—Ex parte Ni^jholas, 121 A. 
627, 142 Md. 601. 
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tive showing that the lunatic was not brought be¬ 
fore the court, it will be presumed that he was be¬ 
fore it,98 and that this presumption cannot be rebut¬ 
ted in a collateral attack,^^ 

Although the court may dispense with the alleged 
lunatic's presence in court, it may be necessary that 
process shall have been served on him in order to 
give the court jurisdiction.^ 

Ordinarily he should be represented by some per¬ 
son who will protect his interests,^ even though the 
application is made by his relatives and it is the 
duty of the court to see that he is so represented.^ 
He has the right to make his defense by himself^ 
or by counsel,® and to be represented by an attorney 
of his own choosing.^ The court must appoint an 
attorney for one who would otherwise not be rep¬ 
resented;® its failure to do so has been held to ren¬ 
der the judgment or order void,® but according to 
other authority such failure is not a jurisdictional 
defect, and does not render the proceedings void, 
but, at most, voidable.^® 

§ 21. -The Commission and Its Func¬ 

tions 

A commission of lunacy, which has the purpose of In¬ 
quiring into a person’s sanity, is subject to the court’s 


discretion as to the manner In which it shall proceed. 
The commissioners may be required to take an oath, and 
may have power to compel attendance by witnesses. 

A commission of lunacy has been defined as a 
commission issued out of chancery for the purpose 
of inquiring into the sanity of a person,ii and as 
a writ issued out of chancery, or such court as may 
have jurisdiction of the case, directed to a proper 
officer, to inquire whether or not a person named 
therein is a lunatic.^® The main purpose of a com¬ 
mission de lunatico inquirendo is to determine, in 
the first place, whether the subject of the inquiry 
is a lunatic or not, and, if he is found to be a luna¬ 
tic, then to provide for the safeguarding of both 
his person and his property.^® 

The commission out of chancery is issued either 
to special or permanent commissioners in lunacy, di¬ 
recting them to impanel a jury of good and lawful 
men, and inquire into the sanity of the alleged in- 
competent.i4 xhe commission is subject to the di¬ 
rection of the court as to the manner in which it 
shall proceed.^® The commission must have a re¬ 
turn day named therein, i® A commission to ascer¬ 
tain the lunacy of a nonresident cannot be executed 
out of the state.i7 Under some statutes the sittings 
of the commissioners are not authorized outside the 
county in which the proceedings were instituted.^® 


98, Tex.—^Fergruaon v. Ferguson, 

Clv-App., 128 S.W. 632. 

99. Tex.—^Ferguson v. Ferguson, su¬ 
pra. 

32 C.J. P 639 note 81 [b]. 

1. Ind.—Jessup v. Jessup. 34 N.E. 
1017, 7 Ind.App. 573. 

Necessity of notice generally see su¬ 
pra § 18. 

2. La.—Gore v. Barrow, 68 So. 625, 
137 La. 320. 

Necessity of representation In ac¬ 
tions see Infra §S 140-146. 

GnardlaxL ad litem 

In Oklahoma, “under statutes now 
in force . . . governing proceed¬ 

ings for determining Incompetency 
. . . the appointment of a guard¬ 
ian ad litem to represent the alleged 
incompetent at the hearing . . . 

[is] not required and . . . [is] 

not Jurisdictional.*’—^Ned v. Robin¬ 
son, 74 P.2d 1156, 1167, 181 Okl. 607. 
certiorari denied 58 S.Ct 1054, 304 U. 
S. 550, 82 L.Ed. 1522, rehearing de¬ 
nied 59 S.Ct. 68, 305 U.S. 669, 83 L.Ed. 
434. 

3. La.—Gore v. Barrow, 68 So. 625, 
137 La. 320. 

4. La.—Gore v. Barrow, supra. 

5. N.J.—In re Vanauken, 10 N.J.Eq. 
186. 

& Mo.—^In re Moynlhan, 62 S.W.2d 
410, 332 Mo. 1022, 91 A.L.R. 74. 
32 C.J. p 639 note 88. 


Proceedings not ex parte 
Proceedings for interdiction had 
contradictorily with attorney ad hoc 
were not subject to attack as ex 
parte.—Interdiction of Grevenig, 116 
So. 133, 164 La. 1026. 

7. Tex.—^Warrick v. Moore County, 
Civ.App., 291 S.W. 950. 

Repudiation of attorney 

Where, pending motion to strike 
answer filed by one as attorney for 
Insane ward, the court sent guard¬ 
ian ad litem and psychiatrist to in¬ 
terview ward, and they reported that 
he was Insane and that he denied any 
desire to be represented by the at¬ 
torney, attorney did not represent 
the ward and answer was properly 
stricken, since, If ward was sane, 
the repudiation was sufficient denial 
of attorney’s alleged authority, and, 
if ward was insane, his Insanity end¬ 
ed any authority which he may have 
given to the attorney.—McLean v. 
Burkinshaw, 107 F.2d 665, 71 App. 
D.C. 107, certiorari denied 60 S.Ct. 
616, 309 U.S. 670, 84 L.Ed. 1016. 

8. La.—Interdiction of Grevenig, 
115 So. 183, 164 La. 1026. 

’^Competent and dismterested mem. 
her of the bar” 

Tenn.—Johnson v. Neims, 100 S.W. 

2d 648, 652, 171 Tenn. 54. 

Request for change of coTULsel 
In proceeding to determine mental 
condition of person who Insisted on 
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conducting his own case although 
court had appointed counsel, request 
to court, after Jury had been impan¬ 
eled, that court discharge counsel 
and appoint another attorney was a 
matter within discretion of court, 
and the refusal to make the change 
after the trial had begun was not 
prejudicial to his rights.—Rivers v. 
Munson, 125 F.2d 393, 74 App.D.C. 
177. 

9- La.—Interdiction of Scurto, 197 
So. 417, 195 La. 747. 

10. Kan.—Seaverns v. Taylor, 299 
P. 931, 133 Kan. 268. 

IL Cal.—In re Moore, 9 P. 164, 68 
Cal. 281. 

12. Black L.D., clt 1 Bouvler Inst, 
n 382 et seq. 

13. Pa.—In re Misselwltz, 35 A. 
722, 177 Pa. 359. 

14. N.T.—In re Bischoif, 80 N.T.S. 
917, 80 APP.D1V. 326. 

32 C.J. p 639 note 95. 

15. N.Y.—In re Mason, 1 Barb. 436 
—Matter of Baird, 8 N.T.St. 493. 

16. Pa.—In re Lincoln, Com.Pl., 1 
Brewst. 392. 

32 C.J. p 640 note 97. 

17. N.T.—Matter of Petit, 2 Paige 
174. 

18. Pa.—Commonwealth v. • Berg- 
stresser, 8 Pa.Dlst. 721, 28 Pa.Co. 
65. 
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Oath of commissioners. Where the statute pro¬ 
vides that the commissioner or commissioners be¬ 
fore entering on the execution of his or their du¬ 
ties must subscribe, take and file an oath,^^ the tak¬ 
ing of such oath is essential to the validity of the 
proceedings ;20 but the proceedings are not void by 
reason of the fact that the commissioner issued his 
precept to the sheriff to summon a jury before his 
oath was taken, and the oath may be filed nunc pro 
tunc. 21 

Compelling attendance of witnesses. The com¬ 
missioners may have power to issue subpoenas for 
witnesses and to compel attendance ,22 and their re¬ 
fusal to do so on the application of the alleged luna¬ 
tic may be fatal to the proceedings.23 

§ 22. - Scope of Inquiry 

The Inquiry is generally limited to the question 
whether there is competency at the time the question is 
being determined. 

In a proceeding to have a person declared incom¬ 
petent, no other issue than incompetency may be 
tried.24 Since the mental condition of the subject at 
the time of the proceedings or trial is controlling, 
see supra § 11 , as a general rule inquiry is limited 
to the question whether there is competency at the 
time the question is being determined ;25 but the 
error of a finding extending back for a period be¬ 
fore the inquisition will not prevent a confirmation 
of the other findings in the case, including the find¬ 
ing of incompetency at the date of the inquisition.26 
A proceeding to determine whether a person is in¬ 


sane and a fit subject for medical treatment is lim¬ 
ited to that question, as distinguished from a pro¬ 
ceeding to adjudge a person mentally incompetent 
to manage his property, in that the latter has for 
its object the appointment of a guardian.27 

By force of statute, inquiry may extend to the 
value of property owned by the alleged lunatic.22 

An issue should be correctly framed to fix the 
question to be tried, and to point out who has the 
burden of proof and the duty of going forward with 
evidence; but such framing does not convert the 
proceeding into an ordinary cause of action at 
law.29 

The residence of the alleged lunatic is a question 
of fact into which the court has jurisdiction to in- 
quire.20 

§ 23. - Submission to Jury 

Where there is a Jury, the power to determine the 
question of insanity rests with the jurors, who should 
be without bias or previously formed opinion. The num¬ 
ber of jurors varies according to statute or local prac¬ 
tice. 

In some jurisdictions, the right to a jury trial on 
the issue of insanity or mental incompetency is con¬ 
ferred by statute the question whether such right 
exists in the absence of such a statute is considered 
in the C.J.S. title Juries § 68, also 3S C.J. p 182 
notes 25, 27. 

It is the duty of the sheriff or other officer to 
select and summon the jurors, and the commissioner 


19. N.Y.—Matter of Doyle, 187 N.Y. 
S. 761, 196 App.Div. 733. 

32 C.J. p 640 note 99. 

Xa Colorado, commissioners in lu¬ 
nacy need not take oath before en¬ 
tering on duties of office.—Isham v. 
People, 262 P. 89, 82 Colo. 650. 

20. N.Y.—Matter of Bischoff, 80 N. 
Y.S. 917, 80 App.Div. 326. 

ai. N.Y.—Matter of Doyle, 187 N.Y. 
S. 761, 195 App.Div. 733. 

22. Pa.—Commonwealth v. Berg- 
stresser, 8 Pa.Dist 721—Matter of 
Plank, 5 Pa.L..J.R. 36. 

23. Pa.—Matter of Plank, supra. 

24. Ill.—In re RacklifCe^s Estate^ 7 
N.E.2d 764, 366 HI. 22, reversing 3 
N.E.2d 164, 284 Ill.App. 649. 

Possession, of inoompetent’s property 
by witness 

In proceedings to determine wheth¬ 
er woman was distracted person for 
whom conservator should be ap¬ 
pointed, probate court was without 
power to try witness, who was not 
party, as to whether witness had 
bonds of distracted person and to 
enter peremptory order requiring 


witness to turn bonds over to court, 
even though it might be shown, on 
proper legal procedure, that the 
bonds belonged to the incompetent’s 
estate.—In re Rackliffe's Estate, su¬ 
pra. 

25. N.Y.—In re Long, 26 N.Y.S.2d 
271, 261 App.Div. 466, reversed on 
other grounds 40 N.B.2d 247, 287 N. 
Y. 449, 141 A.L.R. 651. 

32 C.J. p 640 note 7. 

26. N.Y.—Matter of Grote, 64 N.Y. 
S. 1036, 81 Misc. 99. 

27. Iowa.—Waters v. Waters, 207 
N.W. 698, 201 Iowa 686. 

28. N.Y.—^Matter of Preston, 93 N. 
Y.S. 283, 46 Misc. 46. 

29. Pa.—In re Ryman, 11 A.2d 677, 
139 Fa. Super. 212. 

30. Mo.—^Hamilton v. Henderson, 
117 S.W.2d 379, 232 Mo.App. 1234. 

31. U.S.—Bolmer v. U. S. Fidelity & 
Guaranty Co. of Baltimore, Md., D. 
C.Ky., 11 P.Supp. 660, construing 
Kentucky statute. 

Ky.—Revlett v. Revlett, 118 S.W.2d 
160, 274 Ky. 176. 

36 C.J. p 182 note 26. 
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PubUc officers as ‘*persons interest¬ 
ed” 

Under a statute requiring a court 
to entertain a demand on the part 
of “any person interested in the 
proceedings" and dissatisfied with 
the order of commitment, that the 
question of sanity be submitted to 
a jury, the mayor of a city, who un¬ 
der the charter appoints a commis¬ 
sioner of safety who is ex officio 
sheriff, and the chief of police, who 
acts under the commissioner as a 
chief deputy sheriff, are persons In¬ 
terested in the determination of the 
insanity of one charged with mur¬ 
der.—Turley v. People, 216 P. 636, 
539, 73 Colo. 618. 

Bight held improperly denied 

Where defendant, immediately aft¬ 
er order of commitment was entered, 
was placed on train and sent to a pri¬ 
vate hospital, it was held that there 
was a violation of statute provid¬ 
ing that defendant, if dissatisfied 
with order, may, within a stated pe¬ 
riod thereafter, demand a jury trial 
—Hultquist V. People, 236 P. 996, 77 
Colo. 310. 
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cannot dictate what jurors should be summoned; 
but the commissioners are authorized to decide on 
the validity of challenges to the jurors selected.32 
An inquisition has been held to be not irregular be¬ 
cause tried before a jury consisting in part of con- 
stables.28 The jurors should be absolutely free 
from bias or previously formed opinion and the 
party is entitled to a new trial if it appears that any 
such bias or opinion previously formed operated 
against him.26 

The power to determine the fact of insanity or in¬ 
competency rests with the jurors,2 6 except where 
there is no right to a jury trial and they sit in an 
advisory capacity.27 

The effect of a showing of the motive and atti¬ 
tude of applicant is for the jury to decide.38 After 
the testimony is closed, the question should be sub¬ 
mitted to the jury with a statement of the law ap¬ 
plicable to the case39 without invading the province 
of the jury and there should be no improper in¬ 
terference with the jury while they are deliberating 
on their verdict.'*! It has been held that one juror’s 


refusal to sign the report is equivalent to a dis- 

agreement.42 

Number of jurors. Apart from statutory specifi¬ 
cation of the number of which the jury is to con¬ 
sist, ^2 it has been said that in practice any number 
not less than twelve or more than twenty-three has 
been considered adequate.'*^ It has been held that 
the number of jurors is not limited to twelve,^5 al¬ 
though a statute limiting the number to twelve is 
constitutional that if twelve out of a greater 
number concur, the verdict will be sufficient |)ut 
that, where proceedings are begun before a greater 
number of jurors than is necessary, it is irregular to 
continue them before a part of the jury only.48 

§ 24. -Personal Examination 

The court or commissioners and jury have a right to 
examine the alleged lunatic, in their discretion, and 
should do so when an examination would promote the 
settlement of the question. The examination should be 
limited to questions bearing on the determination of the 
party's mental condition. 

The court or commissioners and jury have the 


32. N.T.—Matter of Wager, 6 Paige 

11 . 

32 C.J. p 640 note 12. 

33. N.J.--In re Comfort. 63 A. 133. 
63 N.J.Bq. 377. 

34. N.T.—Matter of Klock, 3 N.Y.S. 
478. 49 Hun 450. 

32 C.J. p 640 note 16. 

35. N.T.—Tebout’s Case. 9 Abb.Pr. 

211 . 

New commission or new trial gener¬ 
ally see infra § 28. 

36. Qa.—^Dickson v. Hicks. 128 S.E. 
770. 160 Ga. 487. 

N.J.—In re Gleason, 128 A. 604, 97 
N.J.Eq. 433. 

N.T.—In re Welch, 13 N.T.S.2d 853, 
267 App.Dlv. 1026. 

32 C.J. p 641 note 28. 

Insanity or Incompetency as ques¬ 
tion of law or fact generally see 
supra § 7. 

EvldexLce held sufficient to go to Jury 
Mich.—rMcCord v. McCord, 220 N.W. 

710. 243 Mich. 309. 

Mo.—Ingram v. Hargis, App., 153 S. 
W.2d 389. 

S-C.—In re Huff, 27 S.C.Bq. 391 note. 

37. Or.—In re Pehl, 81 P.2d 130, 
159 Or. 646. 

Bffeot of disagreement; mistriiU ' 
In lunacy Inquisition, an order de¬ 
claring a mistrial after the jury sit¬ 
ting in an advisory capacity failed 
to agree was erroneous.—In re Pehl, 
supra. 

3& N.J.—In re Gleason, 128 A. 604, 
97 N.J.Bq. 483. 

39. Tex.—Warrick v. Moore County, 
Civ.App., 291 S.W. 960. 

32 aj. p 641 note 29. 
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fiurtmotion on issne of inoompeten. 
cy to manage estate was held suffi¬ 
ciently specific and gave jury proper 
standard or criterion for its guid¬ 
ance.—Sabin V. Commonwealth, 26 S. 
W.2d 606, 233 Ky..636. 

Improper emphasis as to effect on 
property 

In proceeding to have .a person ad¬ 
judged mentally defective and to se¬ 
cure appointment of a guardian, tri¬ 
al court committed error in mini¬ 
mizing, in its charge to jury, argu¬ 
ment of counsel for person alleged 
to be mentally defective, that effect 
of a verdict in favor of plaintiff 
would be to take such person's prop¬ 
erty from him and in emphasizing 
too much that effect of verdict would 
be to protect his property for him.— 
In re Ryman, 11 A.2d 677, 139 Pa. 
Super. 212. 

40. Ind.—Shafer v. Shafer, 104 N.B. 
607, 181 Ind. 244. 

32 C.J. p 641 note 30. 

41. N.J.—^In re Kennedy, 38 A. 419, 
65 N.J.Eq. 636. 

32 C.J. p 641 note 31. 

Consesit of oouasel that commis¬ 
sioners be present with the Jury 
while they are considering their find¬ 
ing is not a consent to their giving 
directions in the nature of a charge 
in his absence.—^In re Kennedy, su¬ 
pra. 

42. Pa.—Marple's Case, 16 Pa.Co. 
310. 

43. Mont.—State v. Third Judicial 
Dist. Ct, 43 P. 885, 17 Mont 411— 
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Territory v. Gallatin County, 12 P. 
662, 6 Mont 297. 

32 C.J. p 640 note 24. 

Greater number than prescribed 

(1) Where the statute prescribed 
a Jury of six, but on appeal a trial 
was held in the circuit court before 
a Jury of twelve, according to the 
practice in that court, it was held 
that there was no error.—^Neely v. 
Shepard, 60 N.B. 922, 190 Ill. 637. 

(2) Where the probate Judge, be¬ 
ing authorized by statute to call in 
two others to sit with him as a Jury, 
called in three, this was held not to 
make the resulting commitment void. 
—State V. Kilboume, 71 N.W. 396, 
68 Minn. 320. 

44;. N.J.—De Hart v. Condit, 28 A. 

603, 61 N.J.Eq. 611, 40 Am.S.R. 545. 
Twelve Jnrors 

Ala.—Crjift v. Simon, 24 So. 380, 118 
Ala. 625. 

Twenty-one jnrors 
N.J.—In re Rhodes, 136 A. 408, 100 
N.J.Bq. 870—In re. Vanaiiken, 10 
N.J.Bq. 186, 

Twenty-three jurors 

N.J.—In re Dey, 9 N.J.Bq. 181. 

45. N.J.—In re Comfort, 68 A. 188, 
63 N.J.Bq. 377. 

32 C.J. p 640 note 21. 

43. N.J.—^De Hart v. Condit, 28 A 
603, 61 N.J.Eq. 611, 40 Am.S.R, 
546. 

47. N.J.—^In re Rhodes, 136 A 408, 
100 N.J.Eq. 370. 

82 C.J. p 640 note 22. 

48. N.T.—^Tebout's Case, 9 Abb.Pr. 
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right to examine the subject^® and to compel those 
having him in charge to produce him.^O Whether 
or not the commissioners or jury shall have a per¬ 
sonal examination of the alleged lunatic is usually 
discretionary with them^l or the court ^ person¬ 
al examination should be made in every case in 
which it would promote the settlement of the ques- 
tion.53 The court may of its own motion order an 
examination of the alleged lunatic before the jury.^^ 

Where the examination is made, it has been held 
not to be required that all of the jurors should see 
and examine the alleged lunatic.5 5 At a personal 
examination of an alleged lunatic, all other per¬ 
sons,including counsel,^? may be excluded. Only 
physicians of high character and efficiency should 
be appointed to make the examination.58 

Where the statutes provide for the personal in¬ 
spection or examination of the alleged lunatic by 
the commissioners or jury, such provisions are 
mandatory,59 unless the statutes also provide for 
dispensing with such an examination, as where it 
would be unsafe to bring the person into court; but 
in order to dispense therewith the statutory require¬ 
ment must be strictly complied with.^0 Statutory 
provisions as to the qualifications of examiners must 
be complied with.^i 

Scope of examination. The range of the exami¬ 
nation necessarily rests in the sound discretion of 


the court.®2 The examination should be limited to 
inquiries which have for their object the finding 
and determination of the mental condition of the 
party.®3 Such person is entitled to the same treat¬ 
ment and protection as any other witness and 
he cannot be compelled to disclose the contents of 
a will made by him.®® 

§ 25. - Evidence 

Matter throwing no light on the state of the alleged 
incompetent’s mind is properly rejected. The Jury should 
consider all the evidence, and not merely appearance and 
conduct. 

The court is not confined lo a trial by inspection 
and examination of the person, as considered supra 
§ 24, but may admit other evidence;®® and the hear¬ 
ing of evidence on depositions has been permitted 
in proper circumstances.®'^ There is no error in the 
court’s refusal to consider matter throwing no light 
on the state of the alleged incompetent’s mind.®® 

Where a party charged with insanity testifies in 
the cause, his conduct is to be considered by the 
jury as the conduct of any other witness is consid¬ 
ered. The jury should not base its verdict merely 
on the appearance and conduct of the alleged luna¬ 
tic, but should consider all the evidence in the 
case.®^ 

The admissibility of evidence to show insanity 
generally is considered supra § 5, and the weight 


49. Mich.—Mettetal v. Hall. 284 N. 
W. 698, 288 Mich. 200. 

32 C.J. p 641 note 35. 

Examination of insane defendant be¬ 
fore trial see Discovery § 26. 

50. Pa.—Commonwealth v. Simpson, 
21 Pa.Dist. 513, 39 Pa.Co. 33. 

32 C.J. p 641 note 36. 

51. N.J.—In re Covenhoven, 1 N.J. 
Eq. 19. 

32 C.J. p 641 note 37. 

52. Ind.—Jones v. Van Gundy, 16 
Ind. 490. 

32 C.J. p 641 note 38. 

53. N.T.—Matter of Russell, 1 Barb. 
Ch. 38. 

32 C.J. p 641 note 39. 

54. Ind.—Jones v. Van Gundy, 16 
Ind. 490. 

55. N.J.—De Hart v. Condlt, 28 A. 
603, 51 N.J.Eq. 611, 40 Am.S.R. 545. 

56. N.J.—In re Lindsley, 19 A. 726, 
46 N.J.Eq. 358. 

57. N.J.—In re Kennedy, 38 A. 419, 
55 N.J.Eq. 636. 

58. Tenn.—Johnson v. Nelms, 100 S. 
W.2d 648, 171 Tenn. 54. 

59. Pla.—Beckham v. Cline, 10 So.2d 
419, 151 Fla. 481. 145 A.L.R. 705. 

Tenn.—Graham v. Thompson, 126 S. 

W.2d 133, 174 Tenn. 278. 

32 aj. p 641 notes 45-47. 


Time and place 

“The commission has the power to 
make the examination at such time 
and place as it determines.”—Isham 
V. People, 262 P. 89, 96, 82 Colo. 550. 

Plndlng* that commission made 
physical examination was Justified.— 
Isham V. People, supra. 

Biaes applicable to acknowledg¬ 
ments of written instruments, as to 
Jurisdiction, are applicable in this 
proceeding.—Beckham v. Cline, 10 So. 
2d 419, 151 Fla. 481. 145 A.L.R. 705. 

60. Ky.—Tipton v. Tipton, 97 S.W. 
413, 30 Ky.L. 80. 

32 C.J. p 641 note 50. 

61. N.Y.—People v. Randazzo, 37 N. 
T.S.2d 815, 179 Misc. 127. 

62- Iowa.—Alvord v. Alvord, 80 N. 

W. 306, 109 Iowa 113. 

Neb.—In re Keiser, 204 N.W. 394, 
396, 113 Neb. 645, citing Corpns Jtu 
zls. 

63. Neb.—In re Keiser, supra, citing 
Corpus Juris. 

Pa.—Commonwealth v. Simpson, 21 
Pa.Dist. 513, 39 Pa. Co. 33. 

64. Pa.—Commonwealth v. Simpson, 
21 Pa.Dist. 513, 39 Pa.Co. 33. 

32 C.J. p 641 note 53. 
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65. Iowa.—Alvord v. Alvord, 80 N. 
W. 306, 109 Iowa 113. 

66. Mass.—Brigham v. Brigham, 12 
Mass. 505. 

Pa.—In re Ryman, 11 A.2d 677, 139 
Pa.Super. 212. 

Evidence of incompetency before 
date of inquisition held admissible. 
—In re Long, 26 N.Y.S.2d 271, 261 
App.Dlv. 456, reversed on other 
grounds 40 N.E.2d 247. 287 N.Y. 449, 
141 A.L.R. 651. 

67. Pa.—Ex parte Thompson, Com. 
PI., 17 Montg.Co. 183. 

32 C.J. p 642 note 58. 

68. W.Va.—Petition of Wood, 15 a 
E.2d 393, 123 W.Va. 421. 

Bank deposit sheets 

W.Va.—Petition of Wood, supra. 

The manner of disposing of prop¬ 
erty has “little bearing” in deter¬ 
mining mental defectiveness.—Peti¬ 
tion of Wood, supra. 

Motive of plaintiff 
La.—In re Corbin, 175 So. 636, 187 La 
968—Landry v. Landry, 130 So. 
866. 171 La. 280. 

69. Ind.—^Fiscus v. Turner, 24 N.E. 
662, 125 Ind. 46. 

Ky.-pMakemson v. Commonwealth, 
167 S.W.2d 313, 292 Ky. 634. 
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and sufficiency of evidence for this purpose, supra 

§ 6 . 

§ 26. -Return, Finding, and Order 

Th0 court’s final order Is to be based on a return to 
it, by the commissioners and Jury, of their proceedings 
and finding; such order must recite jurisdictional facts, 
and is open to modification on application of any party in 
interest. Any finding distinctly showing whether or not 
the party Is mentally incompetent according to legal 
standards is sufficient. The return or finding should con¬ 
tain, with reference to his state of mind, language con¬ 
forming to the statute under which the proceeding takes 
place. 

The commissioners and the jury having disposed 
of the case, a return of their proceedings and find¬ 
ing is to be made to the court this return may 
be required to be made under oath,*^! or under the 
hands and seals of the commissioners,^2 but this lat¬ 
ter requirement does not apply to inquests held in 

open court.*^2 

The court, after having judicially determined the 
sufficiency of the evidence taken on the inquiry,*^^ 
should make a final order on the petition as justice 
requires such order must recite jurisdictional 
facts.76 Orders and judgments in insanity proceed¬ 
ings have been said to be of a continuing nature, 
and open to change or modification on application of 


any party in interest,*^* in the court having original 
jurisdiction.79 

It has been held necessary that the evidence taken 
before the jury be reduced to writing and returned 
with the verdict ;20 but there is authority to the 
contrary.21 It has been held that a statute provid¬ 
ing that the proceedings of the county court shall 
be kept and entered in separate books is only direc¬ 
tory, and that an order or judgment of such court 
in an inquisition of lunacy, entered in any of its 
books of record, is valid.®2 

Sufficiency. The commission, verdict, and return 
must be consistent,®® and so the verdict must be in 
the words of the commission or equivalent words.®^ 

Under the modern practice, words of definition 
used in their strict sense, inconsistently with others, 
may be treated as surplusage and any finding 
distinctly showing whether or not the party is men¬ 
ially incompetent according to legal standards, as, 
considered supra § 11, is sufficient.®® 

In order to be valid, the return should find dis¬ 
tinctly that the party is insanse mentis, either by the 
use of the generic words “unsound mind,” or the 
specific words “lunatic,” “idiot,” or the like, or the 
defining words of the statute which confers the ju- 


70. Me.—^Hovey v. Harmon, 49 Me. 
269. 

32 C.J. p 642 note 64. 

71. Mont.—State v. Third Judicial 
Dist. Ct., 43 P. 386, 17 Mont. 411 
—Territory v. Gallatin County, 12 
P. 662, 6 Mont. 297. 

72. Pa.—Commonwealth v. Roberts, 
1 Chest.Co. 24. 

73. Ky.—Lackey v. Lackey, 8 B. 
Mon. 107. 

74. N.T.—Matter of Marks, 147 N.Y. 
S. 843, 84 Misc. 628. 

76. Ill.—In re Cash, 60 N.B.2d 487, 
383 Ill. 409, afflrmingr 40 N.B.2d 
312, 313 I11.APP. 281. 

N.Y.—Matter of Marks, 147 N.Y.S. 
843, 84 Misc. 628. 

personal Judgment can be ren¬ 
dered in favor of the complainant.” 
—^Boatmen's Nat. Bank of St. Louis 
V. Wurdeman, 127 S.W.2d 438, 439, 
344 Mo. 673. 

Jnry In advisory capacity 

The verdict of a jury which have 
been called in an advisory capacity 
is not conclusive on the court.—In 
re Pehl, 81 P.2d 130, 169 Or. 645. 
Correction of misprision 
Where court instructed Jury* so to 
find by its verdict, if Jury believed 
that age had rendered defendant in¬ 
competent, and Jury rendered verdict 
finding defendant incompetent with¬ 
out specifying cause. Judgment ad¬ 
judging defendant Incompetent with¬ 


out specifying cause could be cor¬ 
rected by trial court on motion to 
specify cause.—^Higdon v. Common¬ 
wealth, 77 S.W.2d 400, 267 Ky. 69. 
Finding as to competency prior to 
Ingniry 

Under a statutory provision that 
where the petition alleges that the 
person for whom the appointment 
of a committee is sought is incom¬ 
petent by reason of lunacy, the in¬ 
quiry with respect to competency 
shall be confined to competency at 
the time of the inquiry, there can be 
no finding by the court as to compe¬ 
tency at an earlier time.—^In re Long, 
26 N.Y.S.2d 271, 261 App.Div. 466, 
reversed on other grounds 40 N.B.2d 
247, 287 N.Y. 449, 141 A.L.R. 661. 

Xn Texas where Jury in lunacy pro¬ 
ceedings finds that defendant, al¬ 
though of unsound mind, need not be 
restrained, county court was held ob¬ 
ligated under statute to discharge de¬ 
fendant, and Judgment adjudging de¬ 
fendant of unsound mind is void if 
entered under such a finding.—Good¬ 
win V. Boggus, Civ.App., 63 S.W.2d 
646—Clark v. State, Civ.App., 38 S. 
W.2d 488, reversed on other grounds 
Pure Oil Co. v. Clark, Com.App., 66 
S.W.2d 860. 

76. Ark.—Hyde v. McNeely, 104 S. 

' W.2d 1068, 193 Ark. 1139. 

Presence cf alleged lunatic befcre 
court 

Ark.—^Hyde v. McNeely, supra* 
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77. Colo.—Isham v. People, 262 P 
89, 82 Colo. 650—^Bx parte Rain- 
bolt, 172 P. 1068, 64 Colo. 681. 

78. Colo.—Isham v. People, 262 F. 
89, 82 Colo. 650—Ex parte Rain- 
bolt, 172 P. 1068, 64 Colo. 681. 

79. Colo.—^Ex parte Rainbolt, su-- 
pra. 

80. Tenn.—Bavis v. Norvell, 9 S.W; 
193, 87 Tenn. 36. 

32 C.J. p 642 note 71. 

81. N.J.—In re Covenhoven, 1 N.J.. 
Bq. 19. 

82. U.S.—Sprigg v. Stump, C.C.Or.,. 
8 F. 207, 7 Sawy. 280. 

83. N.J.—In re Llndsley, 10 A. 649, 

43 N.J.Bq. 9, affirmed 16 A. 1, 

44 N.J.Eq. 664, 6 Am.S.R. 913. 

84. N.J.—^In re Llndsley, supra. 

85. N.C.—Bethea v. McLennon, 23 N. 
C. 623. 

32 C.J. p 642 note 79. 

86. N.Y.—^In re Mason, 1 Barb. 436. 
32 C.J. p 642 note 81. 

Under Georgia statute, failure to 
specify class of mental defectives in 
which falls person for whom guard¬ 
ianship or commitment is sought 
does not render return of commis¬ 
sion void; return need only deter*- 
mine whether person should have- 
guardian appointed or be committed 
to sanitarium.—Templeman v. Jef-- 
fries, 159 S.B. 248, 172 Ga. 895. 
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risdiction.87 While the return of an inquest of 
lunacy may be sufficient even though it does not re¬ 
cite the words of the statute,88 in all cases in which 
the procedure is in the form of inquisition and jury 
finding thereon, it is essential that the verdict or 
finding shall define, substantially in accordance with 
the statutory definition, the disability with which 
the party is found to be affected.89 

In some states the return must state of what the 
lunatic’s estate consists.^O 

Immaterial findings may properly be disregard- 

ed.9l 

§ 27. - Setting Aside Proceedings 

a. In general 

b. Grounds 

a. In Q-eneral 

Inquisition proceedings may be set aside In a proper 
case; but the right may be lost by laches, and the mo¬ 
tion cannot be made by one not Interested in the pro¬ 
ceedings. 

In a proper case, and in conformity to applicable 
statutory provisions, inquisition proceedings may be 
set aside and the person seeking to quash the 
proceedings has the burden of establishing such de¬ 
fects and irregularities as will invalidate them.83 
The power to set aside an inquisition of lunacy is 


inherent in the court of chancery but a suit in 
equity will not lie to set aside a judgment declaring 
one to be of unsound mind where there is an ade¬ 
quate remedy at law by appeal.86 Ordinarily, where 
a court has found a person to be of unsound mind, 
an application to vacate its judgment or decree must 
be made to the same court.^® One may lose by 
laches his right to have a judgment declaring him 
of unsound mind set aside ;87 and where the luna¬ 
tic’s motion to vacate the proceedings adjudging 
him insane asks for alternative relief, namely, that 
the proceedings be vacated or that petitioner be per¬ 
mitted to traverse the inquisition, which latter relief 
or relief more favorable is awarded him, he can¬ 
not object to the refusal of the court to vacate the 

proceedings.88 

An action to set aside a judgment of incompe¬ 
tency may be prosecuted by the adjudged incompe¬ 
tent in his own proper person but a petition by 
an adjudged lunatic to set aside the adjudication 
will be dismissed when he refuses to submit him¬ 
self to the jurisdiction of the court.i A person not 
interested in the proceedings cannot move to quash 
the inquisition.2 A court of chancery may dis¬ 
charge an inquisition as a substitute for an issue 
on traverse.8 

Notice of a petition to vacate an adjudication of 
•insanity may be required to be given to the person 


07- Pa.—Commonwealth v. Reeves, 
21 A. 315, 140 Pa. 268. 

32 C.J. p 642 note 82. 

88. Vt.—Smith v. Burnham, 1 Aik. 
84. 

89. Kan.—Witt v. Heyen, 221 P. 
' 262, 114 Kan. 869, rehearing: de¬ 
nied 222 P. 120, 116 Kan. 334. 

32 C.J. p 642 note 84. 

90. Ky.—Menifee v. Ends, 30 S.W. 
881, 97 Ky. 388, 17 Ky.L. 280. 

Pa.—In re Heft, 8 Pa.Dist. 99, 22 Pa. 
Co. 289. 

91. Ind.—^Kilgore v. Templer, 125 N. 
E. 457, 188 Ind. 675. 

32 C.J. p 643 note 86. 

92. Mo.—^Hamilton v. Henderson, 
117 S.W.2d 379, 232 Mo.App. 1234. 

32 C.J. p 643 note 88. 

Restoration to sanity see infra §§ 
54-56. 

Termination of guardianship see in¬ 
fra §§ 45-48. 

Setting aside at snhseduent term 

A probate court has authority to 
set aside an adjudication of lunacy 
at a subsequent term.—^Hamilton v. 
Henderson, 117 S.W.2d 379, 232 Mo. 
App. 1234. 

Statute held applicable 
Lunacy Act provision that the 


rights of persons whose mental con¬ 
dition is inquired into shall be the 
same as those of any defendant in 
a civil suit is applicable to proceed¬ 
ing to set aside adjudication of in¬ 
sanity on ground that court in which 
it was entered was without jurisdic¬ 
tion.—In re Cash, 50 N.E.2d 487, 383 
Ill. 409, affirming 40 N.E.2d 312, 313 
IlLApp. 281. 

Affirmative proof required 
Md.—^Bx parte Nicholas, 121 A. 627, 
142 Md. 601. 

Attack, as direct, not collateral 
Bill to set aside lunacy proceeding 
because of alleged Invalidity of writ 
taking defendant therein Into cus¬ 
tody was direct and not collateral 
attack on validity of sheriff’s return. 
—Fowler v. Nash, 144 So. 831, 226 
Ala. 613. 

93. Md.—Ex parte Nicholas, 121 A. 
627, 142 Md. 601. 

94. N.J.—In re Collins, 18 N.J.Eq. 
253. 

32 C.J. p 643 note 94. 

Void order of probate court 
Ark.—Hyde v. McNeely, 104 S.W.2d 
1068, 193 Ark. 1139. 

95. Ind.—Shafer v. Shafer, 104 N. 
B. 507, 181 Ind. 244, 
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96. Ky.—Upton v. Bush, 121 S.W. 
1005, 135 Ky. 102. 

32 C.J. p 643 note 97. 

97. Md.—Ex parte Nicholas, 121 A 
627, 142 Md. 601. 

32 C.J. p 643 note 90. 

98. N.T.—In re Blewitt, 30 N.B. 
687, 131 N.Y, 541, affirming 16 N. 
T.S. 306, 61 Hun 668. 

99. Mo.—In re Moynihan, 62 S.W. 
2d 410, 332 Mo. 1022, 91 A.L.R. 74. 

Okl.—Appeal of Barnett, 262 P. 410, 
122 Okl. 160, followed in Appeal 
of Barnett, 252 P. 418, 122 Okl. 169. 
Petition to set aside held not that 
of lunatic, under evidence, but of 
testamentary trustee for him, so 
that the attack was in reality a col¬ 
lateral one.—Ex parte Nicholas, 121 
A. 627, 142 Md. 601. 

1. N.T.—In re Blewitt, 18 N.T.S. 
607. 

2. N.J.—^In re Covenhoven, 1 N.J. 
Eq. 19. 

3- N.T.—Matter of Russell, 1 Barb. 
Ch. 38. 

Traverse of inquisition see Infra S 
81. 
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who signed the statement by which the proceedings 
were initiated.^ 

Evidence. In an action to set aside a judgment 
declaring plaintiff insane, evidence of any act or 
conduct on his part tending to defeat his right to 
the relief sought is admissible if within the issues 
made by the pleadings and otherwise competent.® 

b. Grounds 

Grounds for setting aside Inquisition proceedings are 
various, and include such circumstances and defects as 
fraud, want of jurisdiction, want of notice of the proceed¬ 
ings, and the making of a finding against the weight 
of the evidence; but Irregularities not preventing the do¬ 
ing of substantial justice will nojb constitute such ground. 

Inquisition proceedings will be set aside where 
unavoidable casualty or misfortune has prevented 
the party from defending,® where fraud appears,^ 
where the jury have disagreed,® where, after a 
lapse of a reasonable time, an evident change ap¬ 
pears in the subject’s condition,® or where the orig¬ 
inal commission has been abandoned.^® Where oth¬ 
er proceedings are provided for to determine the 
recovery to reason of a person declared incompe¬ 
tent, such recovery is no ground for setting aside 
the inquisition.^! 

Want of sufficient notice of the proceedings, when 


not excused, is ground for setting aside the pro¬ 
ceedings.^® 

Error and irregularity. Where the proceedings 
are infected with material error or illegality, they 
will be set aside,^® as, for instance, for want of 
jurisdiction,^^ for denial of the right to be present 
at the hearing or trial,i® for material error in the 
admission or rejection of evidence,i® for irregular¬ 
ity in summoning the jury,i7 for improper inter¬ 
ference with the jury,l® or for failure to comply 
with a statutory requirement that the jury examine 
the alleged incompetent.^® On the other hand, the 
proceedings will not be set aside for immaterial 
defects or irregularities,®® as where substantial jus¬ 
tice has been done,®^ or where there is no doubt 
as to the sanity or insanity of the person concern¬ 
ed.®® It has been held that it is no ground for ex¬ 
ception that the infant children of the petitioner 
were day by day brought before the jury, and ap¬ 
peals as from them and in their behalf made to 
the jury.®® 

Errors or irregularities may be waived,®^ as by 
going to trial without objection.®® An appearance 
of the party has been held to be a waiver of irreg¬ 
ularities in the proceedings.®® 


4 Damage anlt agaliut aUraer 

One who has signed a written 
statement that a person is insane 
or suffering under a mental derange¬ 
ment, as provided by statute must 
be notified of a petition to vacate an 
adjudication of insanity, where it 
appears that the one making such 
statement is being sued for damages 
by the person adjudged insane, on his 
release on a writ of habeas corpus, 
and that the petition is filed in or¬ 
der to void a plea in the damage suit 
setting up as a defense the adjudica¬ 
tion in insanity.—People v. Janssen, 
263 IlLApp. 101. 

S, Mo.—Finley v. Farrar, 171 S.W.2d 
593. 

4 Iowa.—McCormick v. McCormick, 
81 N.W. 172, 109 Iowa 700. 

N.Y.—^Matter of Hammond, 106 N.T. 

S. 285, 55 Mlsc. 124. 

'7. Ala—^Fowler v. Nash, 144 So. 
831, 225 Ala. 613. 

’Tex.—Clark v. State, Clv.App., 35 S. 
W.2d 488, reversed on other 
grounds Pure Oil Co. v. Clark, Com. 
App.. 56 S.W.2d 850. 

Averments held to show fxand in 
procurement of decree.—Fowler v. 
Fowler, 122 So. 440, 219 Ala 453. 
Averment of fraud held sustained by 
evidence 

Ala—Fowler v. Nash. 144 So. 831. 
225 Ala 613. 

•A Pa—Marple's Case, 15 PaCo. 310. 


9. N.J:—^In re Collins, 18 N.J.Eq. 
253. 

10. Pa—^In re Gensemer’s Estate, 
32 A. 563, 170 Pa 102. 

11. Kan.—State v. Linderholm, 149 
P, 427, 95 Kan. 669. 

12. Md.—Supreme Council R, A. v. 
Nicholson, 65 A. 320, 104 Md. 472, 
10 AnaCas. 213. 

32 C.J. p 643 note 8. 

Necessity of notice see supra § 18. 

lA N.T.—Tebout’s Case, 9 Abb.Pr. 

211 . 

32 C.J. p 643 note 10. I 

Patent irregularity 
Mo.—In re Thomasson, App., 119 
S.W.2d 433, affirmed. Sup., 159 S. 
W.2d 626. 

14. Ala.—^Fowler v. Fowler, 122 So. 
440, 219 Ala 453. 

Mo.—Baker v. Smith’s Estate, 18 S. 
W.2d 147, 223 Mo.App. 1234, 226 
Mo.App. 510. 

N.Y.—Matter of Bischoff, 80 N.Y.S. 

917, 80 App.Div. 826. 

Averments held to show want of 
Jurlsdiotion 

Ala.—^Fowler v. Fowler, 122 So. 440, 
219 Ala 453. 

Alleging oondnsion; waiver of de¬ 
fect 

Motion to set aside adjudication of 
insanity for want of Jurisdiction 
should allege that insane person was 
not resident, and that court assumed 
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Jurisdiction without finding resi¬ 
dence, and in the absence of such 
allegations merely alleges a conclu¬ 
sion of want of Jurisdiction; but de¬ 
fendant, by proceeding to trial on 
the real issue, waives failure of mo¬ 
tion to state sufficient facts.—Baker 
V. Smith’s Estate, 18 S.W.2d 147, 
223 Mo.App. 1284, 226 Mo.App. 510. 

15. N.C.—^Bethea v. McLennon, 23 N. 
C. 623. 

Presence of alleged lunatic general¬ 
ly see supra § 20. 

16. N.J.—^In re Dey, 9 N.J.Eq. 181. 
32 C.J. p 643 note 11. 

17. N.Y.—Matter of Wager, 6 Paige 

11 . 

1& N.Y.—Matter of Arnhout, 1 
Paige 497. 

19. Tenn.—Graham v. Thompson, 
126 S.W.2d 133, 174 Tenn. 278. 

2a N.J.—-De Hart v. Condit, 28 A. 

603, 51 N.J.Eq. 611, 40 Am.S.R. 645. 
32 C.J. p 644 note 14. 

21. S.C.—Ex parte Glen, 4 S.C.Eq. 
546. 

22. N.Y.—Matter of Lewis, 109 N.Y. 
S. 1112, 57 Misc. 670. 

32 C.J. p 644 note 16. 

23. N.J.—In re Dey, 9 N.J.Eq. 181. 

24. Pa.—^In re Lincoln, Com.Pl., 1 
Brewst 392. 

25. Pa.—In re Lincoln, supra. 

i 26. Pa.—^In re Lincoln, supra—In 
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Finding contrary to evidence. If a finding is 
against the weight of the evidence, the court may 
set it aside, 27 or refuse to confirm it.28 If the ev¬ 
idence on the question of insanity is contradictory, 
but there is evidence which, if believed, would jus¬ 
tify the finding, the finding will not be set aside as 
against the weight of the evidence.^® 

Finding not responsive to issue. As considered 
supra § 26, the return to a commission should cor¬ 
respond to the issue presented, and if it fails to do 
so, or is evasive or ambiguous, it may be set aside,20 
unless the court is satisfied that substantial jus¬ 
tice has been done.^l 

§ 28. - New Commission or New Trial 

The court, on proper grounds, may order a new com¬ 
mission or trial to determine the issues presented on the 
original one. Where a commission fails to agree, an alias 
commission may be appointed on the original petition. 

The court may, in its discretion, order a new com¬ 
mission or trial to determine the issues presented 
on the original one.22 The grounds for such an 
order33 are similar to those justifying the setting 
aside of the original inquisition, as considered supra 
§ 27. 

Where a commission fails to agree, an alias com¬ 
mission may be appointed on the original petition 
but it has been held that a new commission cannot 


44 C.J.S. 

issue on the original petition where the proceedings 
under the first are set aside.25 

On the granting of a new trial, the procedure may 
be changed from a trial before a commissioner and 
a jury to a trial by jury at a trial term of the 
court.33 

§ 29. - Dismissal of Proceedings 

One who has instituted a lunacy proceeding cannot 
dismiss it without the consent of the court acting within 
its discretion and for the best interests of the public 
and the alleged lunatic. 

One who has instituted a lunacy proceeding is 
not entitled to dismiss the proceeding at his pleas¬ 
ure, 37 without the consent of the court^S acting 
within its discretions^ and for the best interests 
of the public^^ and of the person whose sanity is 
under inquiryThus, it has been held that where 
such person appears to be insane, the proceedings 
will be continued in the petitioner’s name, despite 
the latter’s desire to dismiss.^2 

The appointment of a conservator in another state 
is not ground for dismissal where the court deter¬ 
mines that the domicile of the subject is in the 
state of the forum.43 

Where, pending an inquisition, an administrator 
or guardian pro tempore has been appointed, al¬ 
though on the death of the alleged lunatic the 
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re Hambright's Estate, 10 Lanc.L. 
Rev. 161. 

27. N.J.—In re Stur, 120 A. 787, 
94 N.J.Ea. 623. 

32 C.J.- p 644 note 18. 

CommlssioxLers’ disagreeiiLeiit with 
Jury 

In application to have person de¬ 
clared lunatic, heard before commis¬ 
sioners by jury of twenty-four, opin¬ 
ion of commissioners disagreeing 
with verdict of sanity was held not 
to have sufficient weight to disturb 
verdict.—In re Gleason, 128 A. 604, 
97 N.J.Bq. 438. 

28. N.T.—Matter of Preston, 89 N. 
Y.S. 617, 43 Mlsc. 650. 

29. N.J.—^In re Davenport, 60 A 441, 
63 N.J.Eq. 342. 

32 C.J. p 644 note 20. 

Opinions of experts not controlling 
La.—Francke v. His Wife, 29 La.Ann. 
302. 

32 C.J. p 644 note 20 [a]. 

3a N.J.—In re Llndsley, 10 A. 649, 
43 N.J.Eq. 9, affirmed 15 A 1, 44 
N.J.EQ. 664, 16 Am.S.R. 913. 

32 C.J. p 644 note 22. 

31. S.C.—^Ex parte Glen, 4 S.C.Ea. 
546. 

32. N.J.—^In re Rhodes, 136 A 408, 
100 N.J.Eq. 370. 


N.T.—^Matter of Lasher, 2 Barb.Ch. 
97. 

32 C.J. p 644 note 24. 

Newly discovered evidence 

Discharge of employees, who tes¬ 
tified against employer on applica¬ 
tion by wife to have him declared 
lunatic, was held not to indicate his 
lunacy, so as to constitute newly dis¬ 
covered evidence thereof.—In re 
Gleason, 128 A 604, 97 N.J.Eq. 433. 

Motion for new trial held properly 
denied 

N.Y.—In re Welch, 13 N.Y.S.2d 863, 
267 App.Div. 1026, 

^ 33. Finding incorrect or against 
evidence 

N.J.—In re Fitzgerald, 30 N.J.Eq. 59. 
32 C.J. p 644 note 26 [a]. 

F i n di n g produced by bias or previ¬ 
ous opinion 

N.Y.—Tebout’s Case, 9 Abb.Pr. 211. 
Irregularity in summoning Jury 
NY.—Matter of Wager, 6 Paige 11, 

Ihiproper Interference with Jury 
NY.—Matter of Arnhout, 1 Paige 
497. 

Disagreement of Jury 
Pa.—^Marples' Case, 16 Pa.Co. 810— 
Commonwealth v. Bldrldge, Com. 
PL, 2 Chest.Co. 333. 
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Change in condition of party 

NJ.—In re Collins, 18 N.J.Eq. 253. 
34, Pa.—Marples’ Case, 16 Pa.Co. 
310—Commonwealth v. Eldridge, 
Com.Pl., 2 ChestCo. 333. 

35- Pa.—In re Hinchman, Com.Pl., 
Brightly 181, 4 Pa.L.J.R. 184, 7 
Pa.L.J. 208. 

36- N.Y.—Matter of Mason, 4 N.T. 
S. 664, 51 Hun 138, appeal dis¬ 
missed 21 N.E. 1118, 116 N.Y. 662. 

37, NJ.—In re Rhodes, 136 A 408, 
100 N.J.Eq. 370. 

32 C.J. p 644 note 30. 

3a Mo.—Boatmen's Nat. Bank of 
St Louis V. Wurdeman, 127 S.W. 
2d 438, 344 Mo. 573—State ex rel. 
Terry v. Holtkamp, 51 S.W. 2d 13, 
330 Mo. 608. 

NJ.—In re Rhodes, 136 A. 408, 100 
N.J.Eq. 370. 

32 C.J. p 644 note 31. 

39. Mo.—State V. Guinotte, 166 S- 
W. 718, 267 Mo. 1. 51 L.R.A.,NS., 
1191, Ann.Cas.l916D 658. 

40. Mo.—State v. Guinotte, supra. 

41. Mo.—State v. Guinotte, supra. 
N.J.—In re Rhodes, 136 A 408, 100 

N.J.Eq. 370. 

42. N.J.—In re Rhodes, supra. 

4a Mass.—Tuells v. Flint, 186 NB. 
222, 283 Mass. 106. 
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proceedings will abate, as considered supra § 16, 
it has been held that the proceedings should not be 
dismissed until such administrator or guardian has 
rendered his account to the personal representative 
of the alleged lunatic.^^ 

§ 30. Alias or Second Proceedings 

An alias or second proceeding may. In a proper case, 
be instituted for the same purpose. 

An alias or second proceeding may, in a proper 
case, be instituted for the same purpose.'^^ It has 
heen held that one who voluntarily dismisses the 
proceedings brought by him for a commission of 
lunacy is not compelled to pay the costs which 
have accrued therein as a condition precedent to 
instituting a second proceeding for the same pur¬ 
pose.^® 

§31. Traverse of Inquisition 

A party aggrieved by the finding of an inquisition of 
lunacy may appeal directly to the court by a traverse cf 
the inquisition. The granting of a traverse is generally 
held to be discretionary with the court, and to be avail*; 
able to any party in interest; the issue to be tried on the 
traverse is the same one tried on the original inquisition. 

A party who is aggrieved by the finding of an 
inquisition of lunacy may make a direct appeal to 
the court by means of a traverse of the inquisi- 
tion.47 The remedy by traverse is not available to 
obtain release on recovery of sanity.^s in some 
jurisdictions a traverse is held to be a matter of 
right but in the majority of the jurisdictions 
the granting of it is discretionary with the court. 
In pursuance of its proper discretion, the court 
should allow a traverse whenever there exists a 
reasonable doubt of the justice of the jury^s find¬ 


§ 31 

ing;5i but where the finding was clearly right, or 
the court has no doubt of the mental status of the 
party, traverse should be denied,52 and it maybe 
refused where the court is satisfied that the peti¬ 
tion is presented by a person who is incapable of 
understanding what he is asking for.53 The right 
to traverse may be lost by laches.54 

Who may traverse. While any party in interest 
has the right to traverse,®® a mere stranger cannot 
resort to this proceeding.®® A person found by an 
inquisition to be a lunatic has legal capacity to 
traverse ;®7 conversely, the petitioner may traverse 
an inquisition in favor of sanity.®® A statute al¬ 
lowing “every person aggrieved” to traverse the in¬ 
quisition has been held to include only those re¬ 
lated to the lunatic by blood or marriage,®® and 
those interested in his estate.®® 

Death of party as affecting traverse. A traverse 
of an inquisition will not be set aside because of 
the death of the alleged lunatic after the taking of 
the traverse and before the trial of the issue,and 
where a person, after having been duly adjudged a 
lunatic, conveys land, his death is no bar to a trav¬ 
erse of the inquisition by his grantee but it has 
been held that the death of the alleged lunatic aft¬ 
er traverse will end the proceedings, although the 
traverse was taken by a person whose title to prop¬ 
erty was affected by the inquisition.®® 

Procedure. When the traverse is petitioned for, 
whether by the alleged lunatic or another, the party 
is to be brought into court or examined by a mas¬ 
ter in order that the court may be satisfied that the 
application is made in good faith and that the trav¬ 
erse is desired by him.®4 On a traverse being grant- 


44. La.—^Rulz V. Pons, 74 So. 713, 
141 La. 110. 

45. Ga.—^Hinton v. Brewer, 68 S.B, 
708, 129 Ga. 232. 

Alias commission see supra S 28. 

46. Ga.—-Hinton v. Brewer, supra. 
Costs of proceedings generally see 

infra § 34. 

47. N.H.—H. V. S., 4 N.H. 60. 

32 C.J. p 646 note 40. 

4a N.J.—In re Hannah, 73 A. 849, 
76 N.J.Bq. 237. 

Restoration to sanity see Infra §$ 
64-66. 

49. S.C.—Walker v. Russell, 10 S.C. 
82. 

^2 C.J. p 645 notes 43, 44. 

50. N.J.—^Matter of Vanauken, 10 
* N.J.Ba. 186. 

32 C.J. p 645 note 46. 

.51. N.J.—^De Hart v. Condlt, 28 A. 
603, 61 N.J.Bq. 611, 40 Am.S.R. 
646. 

.32 aJ. p 645 note 49. 


52. N.J.—In re Rhodes, 127 A. 99, 98 
N.J.Bq. 321. 

32 C.J. p 645 note 60. 
sa N.T.—Matter of Christie, 6 
Paige 242. 

32 C.J. p 645 note 48. 

54. Pa.—In re Slater, 12 Pa.Dist. 
148, 27 Pa.Co. 246. 

32 C.J. p 646 note 51. 

55. N.J.—In re Hannah, 73 A. 849, 
76 N.J.Eq. 237. 

32 C.J. p 645 note 62. 

56. N.J.—^In re Covenhoven, 1 N.J. 
Eq. 19. 

32 C.J. p 645 note 63. 

57. N.J.—In re Davenport, 60 A. 441, 
63 N.J.Eq. 342. 

32 C.J. p 645 note 54. 

5a Pa.—^In re Dickenson, Com.PL, 
1 Wkly.N.C. 96. 

69. Pa.—In re Wolf, 46 A. 72, 195 
Pa. 438. 

82 C.J. p 645 note 56. 

87. 


60. Pa.—^Appeal of Davidson, 32 A. 
661, 170 Pa. 96. 

32 C.J. p 645 note 67. 

Agreement with Innatlo devisee 
Where the inquisition which found 
the devisee of realty a lunatic ante¬ 
dated by several months sm agree¬ 
ment involving an exchange of re¬ 
leases by the lunatic and residuary 
legat*ees and devisees, the latter are 
“persons aggrieved.”—^Petition of 

Bailey, ’6 Pa.Dlst. & Co. 778, 779, 73 
Pittsb.Leg.J. 494. 

61. Pa.—^Davidson v. FTy, 11 Lane. 
L.Rev. 357. 

Effect of death pending inquisition 
see supra § 16. 

62. N.Y.—In re Owens, 18 N.T.S. 
860, affirmed 19 N.Y.S. 472, affirmed 
32 N.B. 1015, 136 N.Y. 642. 

63. Pa.—^In re Gensemer’s Estate, 82 
A. 661, 170 Pa. 96. 

64. N.J.—^In re Davenport, 50 A. 
441, 63 N.J.Eq. 342. 

32 O.J. p 646 note 62. 
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ed, the court will proceed to inform its conscience, 
either by inspection of the lunatic®^ or by ordering 
an issue to be made up for trial in a court of law 
the latter has been said to be the most usual and 
proper course.®'^ 

The traverse should, as a general rule, be tried 
in the district in which the commission was execut¬ 
ed;®® but this seems to be a matter of discretion 
with the court ordering the traverse.®® It is dis¬ 
cretionary with the court, pending the traverse, to 
let the original proceedings stand until the inquiry 
is finished.'^® 

The issue to be tried on the traverse is the same 
one tried on the original inquisitional 

§ 32. Conclusiveness and Effect of Adjudica¬ 
tion 

a. In general 

b. Adjudication of sanity 

c. Adjudication of insanity 

d. Foreign adjudication 

e. Collateral attack 

a. In General 

The rule of res Judicata applies to lunacy proceedings 
as to Issues properi>y determined therein. 

An adjudication in lunacy proceedings is in the 
nature of a judgment in rem,'^2 and the rule of res 


judicata applies to the proceedings,*^® but the adjudi¬ 
cation is not res judicata as to issues other than 
those which have been determined in the proceed¬ 
ings.^^ In the absence of objections the inquisi¬ 
tion may be regarded with the respect due to such 
proceedings until it is reversed or superseded.'^® 
Where the adjudication is under a statute subse¬ 
quently held unconstitutional, the adjudication is 
without force as a judgment,'^® 

One who acts as a guardi.an is estopped to deny 
the validity of the proceedings adjudging his ward 

insane.77 

b. Adjudication of Sanity 

An adjudication of sanity by a court of competent 
jurisdiction Is res judicata of the questions properly de¬ 
termined and it bars subsequent proceedings on the same 
facts. The adjudication is not conclusive evidence of 
sanity at a subsequent time although it may be admis¬ 
sible as evidence of sanity at that time. 

The determination of sanity by a court of com¬ 
petent jurisdiction is res judicata and bars subse¬ 
quent proceedings based on the same facts,but it 
is not res judicata of questions not determined.'^® 
An adjudication of sanity at a particular time is 
conclusive against the party and his privies on the 
question of his sanity at that time,®® but it is not 
conclusive as to matters not connected with the im¬ 
mediate purpose and scope of the proceedings, 
and, although it may he admissible as evidenpe,®® 


65. N.Y.—Matter of Wendell, 1 
JohnaCh. 600. 

66. Vt.—Shumway v. Shumway, 2 
Vt. 339. 

32 C.J. p 646 note 64. 

67. N.T.—Matter of Wendell, 1 
Johns.Ch. 600. 

68. S.C.-—Ex parte Wilson, 32 S.C. 
Eq. 445. 

Venue of inquisition see supra S 12. 

69. S.C.—parte Wilson, supra. 

70l N.T.—In re Blewitt, 30 N.E. 587, 
131 N.T. 641, affirming 16 N.Y.S. 
305, 61 Hun 568. 

71. Pa.—McElroy's Case, 6 Vyatts 
& S. 461—Commonwealth v. Mere¬ 
dith, Com.Pl., 14 Wkly.N.C. 188. 

Scope of inquiry see supra § 22. 
SnfOlcleiLoy of original affidavits 
On application for leave to trav¬ 
erse inquisition, affidavits supporting 
petition on which commission issued 
may not be attacked on the ground 
that they are inadequate and insuffi¬ 
cient to warrant the issuance of the 
commission.—In re Khodes, 127 A. 
99, 96 N.J.Bq. 321. 

72. Del.—Poole v. Newark Trust Co., 
8 A.2d 10, 1 Terry 163. 

Iowa.—In re Cahill’s Estate, 136 N. 
W. 214, 155 Iowa 340. 


County court decree 
A county court decree adjudicat¬ 
ing the question of mental compe¬ 
tency has, under express provisions 
of 58 Okl,St.l941 § 2 the same force 
and effect as judgments of courts of 
general jurisdiction and carries the 
.same legal presumptions as judg¬ 
ments and decree.s of the district 
court.—In re Mize’s Guardianship, 
Okl., 142 P.2d 116. 

73. Ala.—i^Rtna Life Ins. Co. v. Cor¬ 
nelius, 147 So, 632, 226 Ala. 452— 
Pope V. Bolin. 140 So, 3S2, 224 Ala. 
322. 

N.Y.—Matter of Clark.son, 174 N.Y.S. 
616, 186 App.Div. 575, affirmed 125 
N.E. 914, 227 N.Y. 599. 

Pa.—Case’ of Jones, Com.Pl., 65 
Montg.Co. 350. 

Tex.—^Davidson v. State, 4 S.W.2d 
74, 109 Tex.Cr. 251. 

Refusal to expunge statements 
Special term’s refusal to expunge 
alleged libelous statements in incom¬ 
petency proceedings was conclusive, 
in absence of appeal or resettlement 
of order.—In re Fleming, 228 N.Y.S. 
544, 223 App.Div. 849. 

74. Fla.—McCartia v. State, 160 So. 
364, 118 Fla. 810. 

Ill.—Ertel V. Ertel, 40 N.B.2d 86, 
313 I11.APP. 326. 
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Mich.—In re Johnson'.s Estate, 281 
N.W. 597, 286 Mich. 213. 

75. N.C,—Bethea v, McLennon, 23 
N.C. 523. 

76. Tex.—Franrk.s v. State, 5 S.W. 
2d 157, 109 Tex.Cr. 440—IJrirton v. 
Slate, 230 S.W. 989, 89 Tex.Cr. 
387. 

77. Mo.—Coleman v. Farrar, 20 S. 
W. 441, 112 Mo. 54. 

78. Al.a.—Pope v. Bolin, 140 So. 382. 
384, 224 Ala. 322, citing Corpus Ju¬ 
ris. 

N.r.-~Matter of Clarkson. 174 N.Y.S. 
616, 186 App.Div. 575, affirmed 125 
N.E. 914, 227 N.Y. 599. 

79. SCental qualifications of Juror 

An adjudication by county judge 
In statutory proceedings that per¬ 
son is sane is not res judicata of 
question of mental quallfl<*ations of 
juror when inquired into In circuit 
court.—McCartia v. State, 160 So. 
364, 118 Fla. 810. 

80. S.C.—Cathcart v. Matthews, 89 
S.E. 1021, 105 S.C. 329. 

81- N.C.—Johnson v. Pilot Light 
Ins. Co., 7 S.E.2d 475, 217 N.C. 139, 
128 A.L.R. 1375. 

82. Tex.—McMurrey v. State, 168 
S.W.2d 868, 145 Tc*.Cr. 439—Kel- 
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it is not conclusive evidence of sanity at a subse¬ 
quent time,S3 especially against third persons who 
are not parties to the proceeding, although notified 
thereof.S4 a finding in lunacy proceedings that a 
person was sane on a particular day does not, in 
a civil action wherein he pleads insanity as a de¬ 
fense, cast on him the burden of showing that he 
became insane after that day;S6 nor is a verdict 
finding that a person was sane when a petition for 
a guardian was filed and that he is sane at the 
time of the verdict conclusive evidence of his san¬ 
ity in the interval.^® Where there have been sev¬ 
eral adjudications of the same question, some prior 
and some subsequent to the adjudication relied on, 
the presumption of sanity, if any, does not apply 
with full force, and all the adjudications are con¬ 
sidered together with the other evidence in deter¬ 
mining whether the person is, at the time, compe- 
tent.®*^ Where the statute permits a trial by jury 
on demand therefor after an order of commitment 
based on the report of a commission is made, a 
verdict of sanity returned by the jury impliedly re¬ 
vokes the former order of commitment's 


c. Adjudication of Insanity 

(1) In general 

(2) Insanity prior to adjudication 

(3) Insanity subsequent to adjudication 

(1) In General 

An adjudication of Insanity generally Is admissible 
as evidence of insanity at the time of the finding, and 
it Is conclusive proof of insanity at that time as between 
the parties to the inquisition; but the authorities are not 
In accord as to Its conclusive effect as against third per¬ 
sons. 

An adjudication of insanity is a determination of 
the want of mental capacity at the time of the 
finding,33 and generally it is admissible as evidence 
of insanity at that time®® unless the adjudication is 
void®i and therefore of no probative force.® ^ An 
inquisition of lunacy is conclusive proof, as between 
the parties to it, of the existence of insanity at the 
time of the finding;®® but it has been both assert¬ 
ed®^ and denied®® that an inquisition finding a per¬ 
son insane at the time thereof is conclusive, as 
against third persons, of the fact of insanity at that 
time, and it has been held not to be binding on an¬ 
other court in a collateral proceeding or in an un¬ 
related type of action.®® In the absence of a stat- 


lum v. State. 238 S.W. 940, 91 
Tex.Cr. 272. 

83. Tex.—Stockton t. State, Cr., 171 
S.W.2d 877. 

32 C.J. p 646 note 82. 

84. Ga.—Slaughter v. Heath. 57 8.E, 
69, 127 Ga. 747, 27 Li.R.A.,N.S., 1. 

85. Ill.—Emery v. Hoyt, 46 Ill. 268. 
N.C.—Johnson v. Pilot Life Ins. Co., 

7 S.E.2d 475, 217 N.C. 139, 128 A. 
L.II. 1376. 

86. Mass.—Gibson v. Soper, 6 Gray 
279, 66 Am.D. 414. 

87. Okl.—^Etchen v. Texas Co., 199 
P. 212, 82 Okl. 62. 

88. Colo.—Turley v. People, 216 P. 
536, 73 Colo. 618. 

89. XJ.S.—^National Life Ins. Co. v. 
Jayne, C.C.A.Okl.. 132 P.2d 368, re¬ 
versing, D.C., 43 P.Supp. 164. 

Cal.—People v. Schuler, 261 P. 1059, 
87 CaLApp. 68. 

Ill.—McGregor v. Keun, 161 N.B. 99, 
330 Ill. 106. 

N.Y.—Anonymous v. Anonymous, 2 
N.Y.S.2d 663, 166 Mlsc. 861. 

90. U.S.—U. S. V. Halliday, C.C.AS. 

C., 116 P.2d 812, certiorari granted 
Halliday v. U. S., 62 S.Ct. 62, 314 

U.S. 588, 86 L.Ed. 474, and reversed 
on other grounds 62 S.Ct. 438, 316 
U.S. 94, 86 L.Ed. 711—Deposit 

Guaranty Bank & Trust Co. v. U. 
S., D.C.M1SS., 48 P.Supp. 369. 

Minn.—Johnson v. Johnson, 8 N.W. 
2d 620, 214 Minn. 462—In re Bul¬ 
lard's Estate, 144 N.W. 412, 124 
Minn. 27. 


N,C.~>rohnson v. Pilot Life Ins. Co., 

7 S.B.2d 476, 217 N.C. 139, 128 
A.L.il. 1376. 

32 C.J. p 646 note 90, p 647 note 8. 

91. Ark.—Cook v. Jeffett, 272 S.W. 
873, 169 Ark. 62. 

Ga.—^Hamilton v. First Nat. Bank, 
188 S.E. 840, 64 Ga.App. 707. 

98. Ky.—Turpin's Adm'r v. Stringer, 
14 S.W.2d 189, 228 Ky. 32. 

Mo.—^Ruckert v. Moore, 296 S.W. 

794, 317 Mo. 228. 

Status of person as sul Juris 
Person adjudged of unsound mind 
on information filed in probate court. 
Judgment being void for irregularity, 
was sul Juris.—State ex rel. Bartlett, 

V. Littrell, 26 S.W.2d 768, 326 Mo. 
36. 

93. Ala.—^Pope V. Bolin, 140 So. 382, 
224 Ala. 322. 

Ga.—Akin v. Akin, 135 S.E. 402, 163 
Ga. 18. 

N.C.—Sutton V. Sutton, 22 S.B.2d 663, 
222 N.C. 274. 

32 C.J. p 646 note 96. 

94. Ala.—^.®tna Life Ins. Co. v. Cor¬ 
nelius, 147 So. 632, 226 Ala. 462. 

Conn.—^Doris v.’ McParland, 156 A. 
62, 113 Conn. 694. 

Kan.—Toepffer v. ToepfCer, 101 P.2d 
904, 161 Kan. 924—^Fourth Nat. 
Bank v. Diver, 289 P. 446, 131 Kan. 
118, 70 AL.R. 950—Witt v. Heyen, 
221 P. 262, 114 Kan. 869, rehearing 
denied 222 P. 120, 116 Kan. 334. 
Ky.—Turpin's Adm'r v. Stringer, 14 
S.W.2d 189, 228 Ky. 32—Fugate v. 
Walker, 266 S.W. 331, 204 Ky. 767. 
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Or.—In re Dugan, 76 P.2d 961, 168 
Or. 439. 

Pa.—Commonwealth v. van den Berg, 
Quar.Sess., 41 Pa.Dist & Co. 39, 30 
Del.Co. 202. 

Tenn.—^Brown v. Bckhardt, 129 S.W. 

2d 1122, 23 Tenn.App. 217. 

32 C.J. p 647 note 99. 

95. U.S.—U. S. V. Halliday, C.C.AS. 
C., 116 F.2d 812, certiorari granted 
Halliday v. U. S., 62 S.Ct. 62, 314 
U.S. 688, 86 L.Bd. 474, and re¬ 
versed on other grounds 62 S.Ct. 
438, 316 U.S. 94, 86 L.Ed. 711. 

Ark.—^hell v. Sheets, 162 S.W.2d 301, 
202 Ark. 708—^Federal Land Bank 
of St. Louis V. Lewis, 132 S.W. 2d 
810, 199 Ark. 120—U. S, Fidelity & 
Guaranty Co. v. Edmondson, 69 S. 

W.2d 488, 187 Ark. 267—Mason v. 
Graves, 266 S.W. 667, 167 Ark. 678 
. —Eagle V. Peterson, 206 S.W. 66, 
136 Ark. 72, 7 A.L.R. 653. 

Minn.—Johnson v. Johnson, 8 N.W. 
2d 620, 214 Minn. 462—Champ v. 
Brown. 266 N.W. 94. 197 Minn. 49. 
N.J.—State V. George, 168 A 609, 
108 N.J.Law 608—Coombs v. Witte, 
140 A 408, 104 N.J.Law 619—Hill 
v. Day, 34 N.J.Eq. 160. 

N.C.—Johnson v. Pilot Life Ins. Co., 
7 S.B.2d 476, 217 N.C. 139, 128 A 
L.R. 1376. 

I 

96. U.S.—Viccioni v. U. S., D.C.R.I.. 
15 P.Supp. 647, affirmed, C.C.A, 
Martinelli v. U. S., 101 F.2d 192. 

Ark.—Cook v. Jeffett, 272 S.W. 873, 
169 Ark. 62. 
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ute otherwise providing, the judgment is conclusive 
of insanity only as of the time of the inquisition.®"^ 
Where a record of an adjudication of insanity is in¬ 
troduced in evidence it has been held that the cir¬ 
cumstances under which it was made may be in¬ 
quired into.®® 

The character and purpose of the inquisition may 
determine its probative force, and it has been held 
that an adjudication on a mere summary proceed¬ 
ing by the court or an inquisition by a non judicial 
board to determine the advisability of committing 
the person to an institution, although a verity for 
this purpose,®® has no standing as a judgment of 
insanity for other purposes.^ 

A recital in the judgment to the effect that the 
alleged incompetent was duly served with notice 
cannot prevail over the actual facts.^ 

Where a probate court with concurrent jurisdic¬ 
tion with the county court makes a finding of in¬ 
sanity, on the transfer of the case to the county 
court for commitment of the person to an insane 
hospital there is no necessity for an adjudication 
of insanity in the county court.® 

Conclusiveness and effect of the adjudication with 
respect to proof of incapacity to commit a crime 
are considered in Criminal Law §§ 576, 584, 620, 
924; as respects incapacity to contract generally 


infra § 112; as respects incapacity to convey prop¬ 
erty infra § 118; and as respects testamentary ca¬ 
pacity in the C.J.S. title Wills §§ 20, 37, 45, 64, also 
68 C.J. p 437 notes 25-29, p 454 note 36-p 455 note 
52, p 460 note 30-p 461 note 42, p 47S note 21-p 
479 note 34. The conclusiveness and effect of the 
appointment of a guardian are consideretl infra § 
41, and the conclusiveness and effect of commitment 
infra § 68. 

(2) Insanity Prior to Adjudication 

An adjudication of present insanity is not conclu¬ 
sive evidence of prior insanity and in some jurisdictions 
it is not even competent evidence thereof. If the in- 
quisition properly overreaches an anterior period of time 
it may be admissible as evidence of incompetency during 
that period but it is not conclusive. 

An adjudication that a ])iTson is presently in¬ 
sane does not determine his insanity at a i)rior 
timc,4 and a judgment of insanity is nf)t res judi¬ 
cata as to a date prior to the time of the adjudica¬ 
tion.® In some jurisdictions the arljudication is 
held to afford no evidence that he was insane at 
a previous time,® but in other jurisdictions it is 
held to be competent evidence,"^ at least if tlierc is 
evidence that his condition was the same as at the 
time of the finding.® In any event it is not con¬ 
clusive as to the prior time,® and, although it has 
been stated that it affords at most only a presump¬ 
tion of prior insanity,^® ordinarily it raises no pre- 


AhUlty of alleared incompetent to per¬ 
form otlier acts 

An adjudication of a person’s in¬ 
competency to perform certain acts 
is not binding on a court adjudicat¬ 
ing his competency to perform other 
acts. 

Ill.— Brtel V. Brtel, 40 N.B.2d 85, 313 
I11.APP. 326. 

Mich.—In re Johnson’s Estate, 281 N. 

W. 697, 286 Mich. 213. 

97. Ala.—Houston v. Grigsby, 116 
So. 686, 217 Ala. 506. 

Ill.—McGregor v. Keun, 161 N.E. 99, 
330 Ill. 106. 

Ky.—Hale v. Hale, 53 S.W.2d 554, 
245 Ky. 368—Davenport v. Jenkins* 
Committee, 283 S.W. 1044, 214 Ky. 
716. 

9& La.—State v. Neu, 157 So. 105, 
180 La. 545. 

99. Iowa.—^Waters v. Waters, 207 
N.W. 598, 201 Iowa 586. 

1. Cal.—^Fetterley v. Randall, 268 
P. 434, 92 Cal.App. 411. 

Del.—Poole v. Newark Trust Co., 8 
A.2d 10, 1 Terry 163. 

Iowa.—Waters v. Waters, 207 N.W. 
698, 201 Iowa 586. 

N.D.—State ex rel. Sathre v. Roberts, 
269 N.W. 913, 67 N.D. 92. 108 A.L.R. 
37. 

Okl.—Kirk v. McClendon, 220 P. 
949. 94 Okl. 33—Maass v. Phillips, 
61 P. 1067, 10 Okl. 302. 


2. Mo.—State ox rel. Terry v. Holt- 
kamp, 51 S.W.2d 13, .*130 Mo. 60S. 

3. Mo.—^Van Loo v. O.sago County, 
141 S.W,2d 805, 346 Mo. 3,58. 

4. Ala.—Thompson v. Earnest, 154 
So. 797, 228 Ala. 641. 

Ark.—Shell v. Sheets, 152 S.W.2d .301, 
202 Ark. 708. 

Cal,—People v. Schuler, 201 P. 1059, 
87 Cal.App. 68. 

Pa.—In re Altland, Com.PI., 44 T‘a. 
Dist & Co., 519, 48 Lanc,Rev. S3, 
66 York Leg.Rec. 5.5. 

5- Tex.—^Wright v. Matthews, Civ. 
App., 130 S.W.2d 413, error dis- 
mls.sed, judgment correct—Taylor 
V. Taylor, Civ.App., 91 S.W.2d 394 
—Lind.say v. Woods, Civ.App., 27 

S.W.2d 263. 

6. N.Y.—Goldberg v. McCord, 229 N. 
Y.S. 761, 224 App.Div. 262, re¬ 
versed on other grounds 166 N.E. 
793, 251 N.Y. 28. 

Tex.—^Joy v. Joy, Civ.App., 1.56 S.W. 
2d 547, error refused—^Wright v. 
Matthew.s, Civ.App., 1.30 S.W.2d 413, 
error dismi.ssed, judgment correct 
—Black V. Boyer, Civ.App., 21 S.W. 
2d 1094, error dismissed. 

32 C.J. p 647 note 4. 

7. Ky.—Acree’s Committee v. Bla¬ 
lock, 277 S.W. 464, 211 Ky. 460. 

Ohio.—Lee v. Stephens, App., 50 N. 
E.2d 622—Losh v. Winters Nat. i 
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Bank Sr. Tru.Mt Co.. .\pp., 4 6 N.E.2d 
41,3. 

Okl.—ICeenan v. Scott, 22.5 P. 906 99 
Okl. 6,3. 

Interval of nine days 

In eontenu't prrMM*ecling, Judgi* can¬ 
not a.sHuinc c|cfi*n<l.'mt’H .sanity in 
face of judicial finding of in.sanity 
nine days after ctjminitmerit of al¬ 
leged contempt.—People v. Hurt, 257 
111.App. 60. 

8. Wis.—Small v. Pliampeny, 78 N. 

W. 407, 102 Wi.s. v. 

Hodge, 4.3 N.W. 16.3, 71 Wis. .360. 

9. Ala.—Houston v. Crig.sliy, U6 So. 
686, 217 AI;i. .50 0. 

Ark.—Uobei’.son v. Uol>erHon, 69 S.W. 

2d 275, 277, citing Corpus Juris. 
(*al.—Peoplo V. Schuler, 261 I*. 1059, 
87 Cal.App. 68. 

Ill.—lOrtel V. lOrlel, 40 N.R2d 85, 313 
111.App. 326. 

Minn.—Jnhn.son v, Johnson, 8 .V.W.2d 
620. 214 Minn. 4 62. 

N.J.—l»eter V. Englert, ISO A. 228, 
118 N.J.Eq. 4.56. 

Ohio.—Lee v. Sl«*phen.s, App., ,50 N. 
M.2d 622—Losh v. Winters Nat. 
Bank & Tru.st Co., App., 4 6 N.E.2d 
443. 

Okl.—Keenan v. Scott, 22.5 P. 906, 
99 Okl. 63. 

Id. Ohio.—Lee v. Stephen.s, App., 
50 N.E.2d 622—Losh v. Winters 
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sumption of insanity at an earlier date.^l 
If the inquisition properly overreaches an anteTior 
period of time during which the person is found to 
have been insane, it is admissible as evidence of 
his incompetence during the period mentioned ,12 and 
it may raise a presumption of the existence of in¬ 
sanity during that period,!^ which presumption is 
not conclusive but may be rebutted by evidence of 
sanity during the period overreached by the find- 
iiigM However, it has been held that, where the 
finding is unauthorized, there is no presumption of 
insanity during the period overreached by the find- 

ing.15 


§ 32 

(3) Insanity Subsequent to Adjudication 

As a general rule In the absence of a statute to the 
contrary an adjudication of Insanity is admissible as evi¬ 
dence of insanity at a later time, but It is not conclusive 
or res judicata as to Insanity at the subseauent date. 

As a general rule, in the absence of a statute to 
the contrary, an adjudication of insanity is admis¬ 
sible as evidence of insanity at a later time,i® but it 
is not conclusive^'^ or res judicata^^ as to insanity 
at the subsequent date, even as between the parties 
to the adjudication.^^ Ordinarily it substitutes for 
the general presumption of sanity, considered in 
Evidence § 147, a presumption of insanity ,20 which 


Nat. Bank & Trust Co., App., 46 
N.B.2d 443. 

IX. Pa.—Thorndell v. Munn, 147 A. 
848, 298 Pa. 1. 

S.C.—Morris Fertilizer Co. v, Bon¬ 
ner, 119 S.E. 826, 126 S.C. 284. 

Va.—Hentz v. Waliace’s Adm’r, 150 I 
S.E. 389, 163 Va. 437. 

32 C.J. p 646 note 93. p 647 note 5. 
Presumption of sanity | 

A person who was adjudged to be I 
of unsound mind for a certain pe¬ 
riod would be presumed to have been 
sane prior to such period.—Sweeney 
V. Carter, 137 S.W.2d 892, 24 Tenn. 
App. 6. ^ 

12. N.J.—Turner v. Cole, 173 A. 613, 
116 N.J.Eq. 368, affirmed 179 A. 113, 
118 N.J.Eq. 497. 

32 C.J. p 647 note 6. 

13. Kan.—Witt v. Heyen, 221 P. 
262, 114 Kan, 869, rehearing denied 
222 P. 120, 116 Kan. 334. 

Pa.—Mulholland v. Sterling Motor 
Truck Co., 164 A. 697, 309 Pa. 590. 
Tenn.—Pritchett v. Thomas Plater & 
Co., 232 S.W. 961, 144 Tenn. 406. 

32 C.J. p 647 note 7. 

14. N.J.—Turner v. Cole, 173 A. 613, 
116 N.J.Eq. 368, affirmed 179 A, 113, 
118 N.J.Eq. 497. 

N.Y.—In re Long, 26 N.T,S.2d 271, 
261 App.Div. 456, reversed on oth¬ 
er grounds 40 N.B.2d 247, 287 N.Y. 
449, 141 A.L.R. 651. 

Pa.—Mulholland v. Sterling Motor 
Truck Co., 164 A. 697, 309 Pa. 590. 
Tenn.—Sweeney v. Carter, 137 S.W. 
2d 892, 24 Tenn.App. 6—Brown v. 
Eckhardt, 129 S.W.2d 1122, 23 Tenn. 
App. 217. 

32 C.J. p 647 note 8. 

15. N.Y.—Boschen v. Stockwell, 120 
N.E. 728, 224 N.Y. 356, reversing 
166 N.Y.S. 799, 171 App.Div. 34— 
Schanck v. Hooper, 160 N.Y.S. 627. 

16. U.S.—^National Life Ins. Co. v. 
Jayne, C.C.A.Okl., 132 P.2d 358, 
reversing, D.C., 43' F.Supp. 164. 

Cal.—^Heilman Commercial Trust & 
Savings Bank v. Alden, 276 P. 
794, 206 Cal. 692. 

Mo.—State v. Whitener, 46 S.W. 2d 
579, 329 Mo. 838. 


Neb.—In re Warner's Estate, 288 N. 

W. 39, 137 Neb. 25. 

N.J.—Coombs V. Witte, 140 A. 408, 
104 N.J.Law 619. 

Ohio.—^Bishop v. Bishop, 179 N.E. 
142, 143, 40 Ohio App. 493, citing 
Corpus grnrls. 

32 C.J. p 647 note 10. 

17. U.S.—National Life Ins. Co. v. 
Jayne, C.C.A.Okl., 132 F.2d 368, 
reversing, D.C., 43 F.Supp. 164— 
U.S. V. Halliday, C.C.A.S.C., 116 
F.2d 812, certiorari granted Halli- | 
day V. U. S., 62 S.Ct. 62, 314 U. 
S. 588, 86 L.Ed. 474, and reversed 
on other grounds 62 S.Ct. 438, 315 

U. S. 94. 86 L.Ed. 711. 

Ala.—^^tna Life Ins. Co. v. Corne¬ 
lius, 147 So. 632, 226 Ala. 452, cit¬ 
ing Corpus Juris— ^Houston v. 
Grigsby, 116 So. 686, 217 Ala. 606. 
Cal.—Carroll v. Carroll, 108 P.2d 420, 
16 Cal.2d 761, prior opinion, App., 

103 P.2d 233, and certiorari denied 
62 S.Ct. 74, 314 U.S. 611, 86 L.Ed. 
491—People v. Lee, 291 P. 887, 
108 Cal.App. 609. 

Fla.—Bassett v. Federal Land Bank 
of Columbia, 123 So. 732, 98 Fla. 
266. 

Ga.—Akin v. Akin, 136 S.E. 402, 163 
Ga. 18, citing Corpus-Juris. 

Kan.—^Fourth Nat. Bank v. Diver, 289 
P. 446, 131 Kan. 113, 70 A.L.R. 960 
—^New York Mut. Life Ins. Co. v. 
Wiswell, 44 P. 996, 56 Kan. 765. 
35 L.R.A. 258. 

Ky.—Turpin’s Adm’r v. Stringer, 14 
S.W.2d 189, 228 Ky. 32—Fugate 

V. Walker, 265 S.W. 331, 334, 204 
Ky. 767, quoting Corpus Juris. 

Mo.—State v. Whitener, 46 S.W.2d 
679, 329 Mo. 838—^Harrelson v. 

Flournoy, 78 S.W.2d 896, 898, 229 
Mo.App. 582, citing Corpus Juris 
—^Wormington v. Wormington, 47 
S.W.2d 172, 226 Mo.App. 196. 
Mont.—State v. Bucy, 66 P.2d 1049, 

104 Mont. 416. 

N.Y.—In re Kassler, 19 N.Y.S.2d 266, 
173 Misc. 866—^Anonymous v. 
Anonymous, 2 N.Y.S.2d 663, 166 
Misc. 861—^Jacobs v. Jacobs, 217 
N.Y.S. 280, 127 Misc. 506, affirmed 
217 N.Y.S. 918, 217 App.Div. 763, 
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motion denied 216 KT.S. 851, 217 
App.Div. 769. 

N.C.—Sutton V. Sutton, 22 S.E 2d 
663, 222 N.C. 274. 

Ohio.—Bishop v. Bishop, 179 N.E. 
142, 143, 40 Ohio App. 493, citing 
Corpus Juris—State v. Matheson, 
32 Ohio N.P.,N.S., 324, 326, citing 

Corpus Juris. 

Pa.—Sterrett’s Estate. 160 A. 169, 
300 Pa. 116—Commonwealth v. van 
den Berg, 41- Pa.Dist. & Co. 39, 30 
Del.Co. 202. 

S.C.—^Fielder & Brown v. Jennings, 
126 S.E. 448, 131 S.C. 26. 

Tex.—^Davidson v. State, 4 S.W.2d 
74, 109 Tex.Cr. 261—Carter v. 

State, 278 S.W. 840, 102 Tex.Cr. 
517. 

32 C.J. p 647 note 11. 

la Ward V. Stallworth. 11 So.2d 
374, 378, 243 Ala. 661, citing Cor¬ 
pus Juris. 

Colo.—^Arridy v. People, 82 P.2d 757, 
103 Colo. 29. 

Tex.—Wright v. Matthews, Civ.App.. 
130 S.W.2d 413, error dismissed, 
judgment correct—Taylor v. Tay¬ 
lor, Civ.App., 91 S.W.2d 394—Lind¬ 
say V. Woods, Civ.App., 27 S.W.2d 
263. 

19. Ga.—Akin v. Akin, 136 S.E. 402, 
163 Ga. 18. 

32 C.J. p 646 note 97. 

20. U.S.—National Life Ins. Co. v. 
Jayne, C.C.A.Okl., 132 P.2d 368, re¬ 
versing, D.C., 43 F.Supp. 164— 
Frame v. Hudspeth, C.C.A.Kan., 109 
F.2d 366, reversed on other grounds 
60 S.Ct. 712, 309 U.S. 632, 84 L.Ed. 
989—^Deposit Guaranty Bank & 
Trust Co. V. U. S., D.C.Miss., 48 P. 
Supp. 369. 

Ga.—^Akin v. Akin, 135 S.E. 402, 163 
Ga. 18. 

Ill.—^Lindberg v. Mutual Nat. Banb 
of Chicago, 47 N.B.2d 551, 318 Ill. 
App. 196. 

Iowa.—In re Ost’s Estate, 235 N.W. 
70, 211 Iowa. 1085. 

Kan.—ToepfCer v. Toepffer, 101 P.2d 
904, 161 Kan. 924—Fourth Nat 
Bank v. Diver, 289 P. 446, 181 Kan. 
i 113, 70 A.L.R. 960. 
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is rebuttable,21 but which continues until the con¬ 
trary is shown,22 and the onus of producing coun¬ 
tervailing evidence of sanity thereafter devolves on 
him who asserts it.23 The strength of such pre¬ 
sumption is lessened in proportion to the remote¬ 
ness of the ad judication,24 but mere lapse of time 
does not overcome the presumption.25 Parol evi¬ 
dence may overcome the presumption26 and evidence 
of an adjudication of restoration to sanity is un¬ 
necessary,27 but it requires clear and satisfactory 
proof to show that a person was of sound mind 
at a time subsequent to an inquisition declaring him 

insane.23 

In some states, by force of statute, the finding of 
insanity is conclusive as to the existence of insanity 
during the continuance of the adjudication, with 
respect to the capacity to exercise certain civil 
rights.23 In some of the jurisdictions this con¬ 
clusive presumption of insanity, after adjudication 
found, arises regardless of whether or not a com¬ 


mittee or guardian has been appointed ;20 but in 
other jurisdictions in order that the presumption be 
conclusive in all cases there must have been an ap¬ 
pointment of a committee or giiardian.21 The stat¬ 
utory presumption of the continuity of insanity, aft¬ 
er adjudication found, arises only after a formal 
adjudication of insanity.22 

(L Foreign Adjudication 

An inquisition of lunacy found in a sister state is 
entitled to the same faith and credit as it receives in 
the state where it was found. 

An inquisition of lunacy found in a sister state 
is entitled to the same faith and credit as it re¬ 
ceives in the state where it was found, as to the is¬ 
sues decidcd.23 A foreign adjudication, ])rocurcd 
by fraud, is open to direct or collateral attack.24 

e. Collateral Attack 

Lunacy proceedings in which the court had Juris¬ 
diction are not subject to collateral attack. 


N.C.—Sutton V. Sutton, 22 S.E.2d 
553, 222 N.C. 274. 

Ohio.—Bishop v. Bishop, 179 N.E. 
142, 143, 40 Ohio App. 493, citing 
Corpus Juris. 

Tex.—^Bogel v. White, Civ.App., 168 
S.W.2<1 309, error refused—Cleven¬ 
ger V. Clevenger, Civ.App., 60 S. 
W.2d 1042—Davidson v. State, 4 S. 
W.2d 74, 76, 109 Tex.Cr. 251, quot¬ 
ing Corpus Juris. 

Wash.—Criez v. Sunset Motor Co„ 
213 P. 7, 123 Wash. 604, 32 A.L.R. 
627. 

32 O.J. p 646 note 91, p 647 note 13. 

21. U.S.—^National Life Ins. Co. v. 
Jayne, C.C.A.Okl., 132 F.2d 358, re¬ 
versing, D.C., 43 P.Supp. 164—Hall 
V. ^tna Life Ins. Co., C.C.A.Ark., 
85 P.2d 447—Deposit Guaranty 
Bank & Trust Co. v. U. S.. D.C. 
Miss., 48 F.Supp. 369. 

Kan.—Toepifer v. Toepffer, 101 P.2d 
904, 907. 161 Kan. 924, citing Cor¬ 
pus Juris. 

Mont.—State v. Bucy, 66 P.2d 1049, 
104 Mont, 416. 

Ohio.—Bishop V. Bishop, 179 N.E. 
142, 143, 40 Ohio App. 493, citing 

Corpus Juris. 

Tex.—Clevenger v. Clevenger, Civ. 
App., 60 S.W.2d 1042—Davidson v. 
State, 4 S.W.2d 74, 109 Tex.Cr. 251. 
32 C.J. p 647 note 15. 

22. U.S.—Deposit Guaranty Bank & 
Trust Co. V, XJ. S., D.C.Miss., 48 F. 
Supp. 369. 

Iowa.—Poy v. Metropolitan Life Ins. 
Co. of New York, 263 N.W. 14, 220 
Iowa 628. 

N.J.—Coombs V. Witte, 140 A. 408, 
104 N.J.Law 519. 

Tex.—Davidson v. State, 4 S.W.2d 
74, 76, 109 Tex.Cr. 251, quoting Cor¬ 
pus Juris. 

32 C.J. p 646 note 92. 


23. U.S.—Frame v. Hudspeth, C.C.A. 
Kan., 109 F.2d 356, revcr.sed on 
other grounds 60 S.Gt. 713, 309 U. 
S. 632, 84 L.Ed. 989. 

Ga.—Akin v. Akin. 135 S.E. 402, 163 
Ga. 18. 

Tex.—Davidson v. State, 4 S.W.2d 
74, 109 Tex.Cr. 251—Maynard v. 
State, 293 S.W. 1104, lOG TfX.Cr. 
558. 

Memorandum ou lunacy judgment, 
showing defendant’.^ release on doc¬ 
tor’s recommendation, did not prove 
judgment's vacation or annulment 
and thereby affect the burden of 
proving sanity.—Francks v. State, 5 
S.W.2d 157, 109 Tex.Cr. 440. 

24. Ala.—.Etna Life Ins. Co. v. 
Cornelius, 147 So. 632, 226 Ala. 
452, citing Corpus Juris. 

Iowa.—Jones v. SchalTner, 1S8 N.W. 
787, 193 Iowa 1262. 

A short period of time elapsing 
between date of adjudication and 
date of claim to restoration is a 
strong factor against such claim.— 
Deposit Guaranty Bank & Trust Co. 
V. U. S., D.C.Miss., 48 F.Supp. 309. 
Remoteness held proper for consid¬ 
eration 

Ill.—Lindbcrg v. Mutual Nat. Bank 
of Chicago, 47 N.E.2d 551, 318 Ill. 
App. 195. 

25. Ill.—People V. Maynard, 179 N.E. 
833, 347 Ill. 422. 

26. Ky.—Rath v. Smith, 202 S.W. 
601, 180 Ky. 326. 

32 C.J. p 648 note 24. 

27. Kan.—New York Mut. Life In.s. 
Co. V. Wiswell, 44 P, 996, 66 Kan. 
765, 36 L.R.A. 268. 

Ky.—Clark v. Trail, 1 Mete. 35. 
2& Ga.—Field v. Lucas, 21 Ga. 447, 
68 Am.D. 465. 

32 C.J. p 648 note 26. 


29. U.S.—National Life Ins. Co. v. 

Jayne, C.C.A.Okl., 132 F.2(l 358, 

reversing, D.C., 43 F.Supp. 164. 

Cal.—Heilman Commercial Trust & 
Savings Bank v. Ald«*n, 275 P. 
794, 306 Cal. 592—Vigne v. Su¬ 
perior Court ip and for Lo.s Ange¬ 
les County, 99 P.2d 580, 37 Cnl..\pp. 
2d 346—O’Brien v. United Bank * 
Tru.st Co. of California, 279 P. 1048, 
100 Cal.App. 325. 

Mo.—Hamilton v. Henderson, 117 S. 

W.2d 379, 232 Mo.App. 1234. 

N.y,—Martello v. Caglio.stn>, 202 N. 
Y.S. 703, 122 Mise. 306—In re Kil¬ 
leen, 201 N.Y.S. 209, 121 Misc. 482. 
32 C.J. p 647 note 17. 

Effect of inquisition or guardian¬ 
ship as to capacity to contract see 
infra § 112. 

30. Ind.—Redden v. Baker, 86 Ind. 
191. 

Mo.—Kiehno v. We.ssel, 53 Mo.App. 
667. 

Effect of want of guardianship on 
contracts see infra § 112. 

31. N.Y.—Maltc*r of Newark Fidel¬ 
ity Tru.st Co., 57 N.Y.S. 361. 27 
MIsc. 118. 

32 C.J. p 648 note 21. 

32. Ind.—Wilder v. Weakley. 34 Ind. 
181. 

32 C.J. p 648 note 19. 

33. Ala.—Ward v. Stallworth, 11 So. 
2d 374, 243 Ala. 651. 

Kan.—Poorman v. Carlton, 253 P. 
424, 425, 122 Kan. 762, quoting 

Corpus Juris. 

32 C.J. p 648 note 28. 

34u “N.Y.—Matter of Bergmann, 97 
N.Y.S. 346, 110 App.Div. 588. 
Collateral attack generally see infra 
subdivision e of this section. 
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The general rules as to collateral attack are ap¬ 
plicable with full force to adjudications of insanity 
or mental incompetency.^S if jurisdiction of the 
subject matter and of the person of the alleged luna¬ 
tic attached in lunacy proceedings, the inquisition 
cannot be attacked collaterally for errors or irreg¬ 
ularities in the proceedings it remains valid un¬ 
til reversed or set aside.^? This is particularly true 
where the judgment has been rendered on petition 
of the person seeking to attack it.^^ if^ however, 
lunacy proceedings are void on their face, they are 
subject to collateral attack.39 Following the gen¬ 
eral rules applicable to judgments, as stated in the 
C.J.S. title Judgments § 425, also 34 CJ. p 537 note 
72-p 540 note 76, where the adjudication of lunacy 
is had before a court of general or superior juris¬ 
diction, the presumption is in favor of the regular¬ 
ity of the proceedings,^® and it will be presumed 
that the court had jurisdiction of both the subject 
and the person,^i and that all necessary facts to 
give the court jurisdiction were duly found but 
where such adjudication is had before a tribunal 
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of inferior or limited jurisdiction no such pre¬ 
sumption arises.^^ Members of an inquest cannot be 
permitted to explain away the legal effect or to 
contradict the tenor of the report in which they 
joined.^^ 

§ 33. Review of Proceedings 

a. In general 

b. Persons entitled to review 

c. Hearing and determination 

a. In (General , 

The right to appeal from an adjudloation In lunacy 
proceedings and the mode of review are dependent ort 
statutory authorization and direction. 

In the absence of statutory authorization no ap¬ 
peal from an adjudication in lunacy proceedings 
will be allowed,^® and accordingly orders, decrees, 
or adjudications which are not of the nature in¬ 
cluded in the statutes authorizing appeal are not 
appealable.^® As a general rule, in the absence of 
a statute otherwise providing, only final orders or 


35. Neb.—In re Warner's Estate, 288 
N.W. 39, 137 Neb. 25. 

Tenn.—Bradford v. American Nat. 
Bank. 158 S.W.2d 366, 25 TenruApp. 
413, 

Collateral attack on Judgments gen¬ 
erally see the C.J.S. title Judg¬ 
ments § 401, also 34 C.J. p 511 note 
46 et seg. 

36. Ill.—People, for Use of Shep¬ 
herd, V. Prplch, 17 N.E.2d 727, 297 
Ill.App. 650, transferred, see 13 
N.B.2d 267, 368 Ill. 169. 

Md.—parte Nicholas, 121 A. 621, 
142 Md. 601. 

Mo.—^Hamilton v. Henderson, 117 S. 
W.2d 379, 382, 232 Mo.App. 1234, 
quoting Corpus Jnzis—^Herman v. 
St. Francois County Bank, App., 
291 S.W. 166. 

Neb.—In re Warner's Estate, 288 N. 

W. 39, 137 Neb. 25. 

N.T.—Whittington v. Chancey, 2131 
N.T.S. 936, 216 App.Div. 863. 
Tenn.—Bradford v. American Nat. 
Bank, 158 S.W,2d 366, 25 Tenn.App. 
413—Kirk v. Sumner County Bank 
& Trust Co.. 163 S.W.2d 139, 25 
Tenn. App. 160. 

Tex.—Francks v. State, 6 S.W.2d 
157, 109 Tex.Cr. 440. 

Wash.—^Dedrick v. Durham, 239 P. 

385, 136 Wash. 265. 

32 C.J. p 648 note 34. 

Questions of fact properly deter¬ 
mined in the proceedings are not 
subject to collateral attack.—^Hamil¬ 
ton V. Henderson. 117 S.W.2d 379, 232 
Mo.App. 1234. 

Beslstanoe to an aooonnting by the 
appointed guardian on the grounds 
that because of jurisdictional de¬ 
fects in the Incompetency and guard¬ 


ianship proceedings no guardianship 
existed is a direct attack on the de¬ 
cree.—^In re Mize's Guardianship, 
Okl., 142 P.2d 116. 

87. U.S.—Chaloner v. Sherman, N. 
Y., 216 F. 867, 132 C.C.A. 96, af¬ 
firmed 87 S.Ct. 136, 242 U.S. 456, 
61 L.Bd. 427. 

Mo.—^Hamilton v. Henderson, 117 S. 
W.2d 379, 882, 232 Mo.App. 1234, 
quoting Corpus Juris. 

38. Neb.—In re Warner’s Estate, 288 
N.W. 89, 187 Neb. 25. 

39. Cal.—^McGee v. Hayes, 69 P. 
767, 127 Cal. 336, 78 Am.S.R. 67. 

Mich.—In re Byan, 289 N.W. 291, 
291 Mich. 673. 

Mo.—^Buckert v. Moore, 295 S.W. 794, 
317 Mo. 228—^Hamilton v. Hender¬ 
son, 117 S.W.2d 379, 382, 232 Mo. 
App. 1234, quoting Corpus Juris- 
Skelly V, The Maccabees, 272 S.W. 
1089, 217 Mo.App. 333. 

40. D.C.—Cook V. Dougherty, 82 F. 
2d 839, 59 App.D.C. 39. 

Tenn.—^Bradford v. American Nat. 
Bank, 168 S.W.2d 366, 25 Tenn.App. 
413 —Kirk v. Sumner County Bank 
& Trust Co., 163 S.W.2d 139, 142, 
25 Tenn.App. 160, citing Corpus Ju¬ 
ris. 

Mo.—^Herman v. St. Francois County 
Bank, App., 291 S.W. 156. 

32 C.J. P 648 note 38. 

41. Tenn.—^Bradford v. American 
Nat. Bank, 168 S.W.2d 366, 26 Tenn. 
App. 413—Kirk v. Sumner County 
Bank & Trust Co., 163 S.W.2d 139, 
25 Tenn.App. 160. 

42. Tenn.—Bradford v. American 
Nat Bank, 158 S.W.2d 366, 26 Tenn. 
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App. 413—^Kirk v. Sumner County 
Bank & Trust Co., 153 S.W.2d 139, 
25 Tenn.App. 150. 

43. Mont.—State ex rel. Leonidas v. 
Larson, 92 P.2d 774, 109 Mont. 70. 

32 C.J. p 648 note 39. 

44. Pa,—•Hutchi’nson v. Sandt, 4 
Bawle 284, 26 Am.D. 127. 

45. Ill.—In re Cash, 60 N.B.2d 487, 
383 Ill. 409, affirming 40 N.E.2d 

' 312, 313 I11.APP. 281. 

Mo.—^tate ex rel. Wilkerson v. 
Skinker, 126 S.W.2d 1166, 344 Mo. 
369, 122 A.L.R. 632—State ex rel. 
Townsend v. Holtcamp, 66 S.W.2d 
428, 330 Mo. 1101. 

N.C.—In re Cook, 11 S.E.2d 142, 218 
N.C. 384—Bay v. Bay, 33 N.C. 367. 
Tex.—Pure Oil Co. v. Clark, Com. 
App., 66 S.W.2d 860, 861, citing 
Corpus Juris and reversing Clark 
V. State, Civ.App., 35 S.W.2d 488, 
which was followed in Clark v. 
State, Civ.App., 36 S.W.2d 492, and 
followed in Pure Oil Co. v. Clark, 
66 S.W.2d 863, first case, reversing, 
Civ.App., 40 S.W.2d 962. 

32 C.J. p 649 note 48. 

46. Ohio.—^In re Jacobs, 22 N.E.2d 
229, 60 Ohio App. 661—In re Watts' 
Guardianship, 21 N.E.2d 129, 60 
Ohio App. 307. 

Grant of right to appeal from orders 
District court was held without 
jurisdiction of appeal from Judg¬ 
ment rendered in commissioner's 
court declaring appellant to be a 
person of unsound mind and com¬ 
mitting him to Insane asylum, in 
view of statute giving appeal only 
from orders of commissioners.—In 
re Adams, 8 Alaska 393. 
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decrees are appealable.^*^ The right of appeal is 
not affected by the pendency of a proceeding by an 
insane person to have the fact of his restoration 
to capacity judicially determined.^^ 

The mode of reviewing a finding of lunacy is 
governed by statute and varies in the different ju¬ 
risdictions. Accordingly such adjudication may be 
reviewed on appeal,writ of error,50 certiorari,51 
or action to review the proceedings,52 depending on 
the practice of the particular jurisdiction. In some 
jurisdictions trials de lunatico inquirendo are to be 
reviewed in the same manner and with the same 


effect as ordinary trials of fact.52 

The proceedings for review must be taken to the 
proper court,54 and the statutory requirements or 
court rules as to procedure are to be complied 
with,55 but non jurisdictional omissions or defects 
may be waived by appellee’s failure to object there- 
to.55 The period of time within which the pro¬ 
ceedings for review must be instituted is de])endent 
on statutory provisions or rules of court.57 

Waiver of right to appeal. The right to appeal 
may be waived by the person adjudged to be in¬ 
sane or incompetent,5S in the absence of proof that 


QuestioiL of insanity and appointment 
of guardian 

(1) In accordance with statutory- 
provisions, proceedings with refer¬ 
ence to the determination of a per¬ 
son’s insanity are appealable where 
they are coupled with the question 
of an appointment of a guardian for 
him.—Pure Oil Co. v. Clark, Tex. 
Com.App., 56 S.W.2d 850, reversing 
Clark V. State, Civ.App., 35 S.W.2d 
488, which was followed In Clark v. 
State, Civ.App., 35 S.‘W‘.2d 492, and 
followed In Pure Oil Co. v. Clark, 
Tex.Com.App., 56 S.W.2d 853. first 
case, reversing, Civ.App., 40 S.W.2d 
962—Warrick v. Moore County, Tex. 
Clv.App.. 291 S.W. 960. 

(2) But the proceedings are not 
appealable where the sole question 
before the court Is the soundness of 
mind of the alleged incompetent or 
insane person and no issue as to 
guardianship is presented.—Pure Oil 
Co. V. Clark, Tex.Com.App., 66 S.W. 
2d 850, reversing Clark v. State, Civ. 
App., 35 S.W.2d 488 which was fol¬ 
lowed in Clark v. State, Civ.App., 35 
S.W.2d 492, and followed in Pure 
Oil Co. V. Clark, Tex.Com.App., 66 
S.W.2d 853, first case, reversing. Civ. 
App., 40 S.W.2d 962—Goodwin v. 
Boggus, Tex.Civ.App., 53 S.W.2d 646 
—Leonard v. Dallas County, Tex.Civ. 
App., 292 S.W. 249. 

Appeal from refusal to grant rehear¬ 
ing 

An appeal does not lie from the re¬ 
fusal of the commissioners to enter¬ 
tain a motion for rehearing in a 
case where they have adjudged a 
person insane where the statute does 
not authorize the commissioners to 
grant a rehearing.—^Wilson v. State, 
24 K.W. 9, 66 Iowa 487. 

47. Mo.—State ex rel. Townsend v. 

Holtcamp, 55 S.W.2d 428, 330 Mo. 
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32 C.J. p 660 note 65 [hL 
Appeal from ‘^finding*’ 

Probate judge's orders overruling 
motion to quash return of service 
and plea to Jurisdiction in sanity 
inquiry proceeding was held not ap¬ 
pealable under statute authorizing 
appeals to circuit court, where pro¬ 


bate judge has made “finding” in in¬ 
vestigation of alleged insane person's 
mental condition, “finding” meaning 
one finally disposing of case.—State 
ex rel. Townsend v. Holtcamp, 55 S. 
W.2d 428, 330 Mo. 1101. 

Order held ISiiLal and appealable 
Mo.—Baker v. Smith’s Estate, 18 S. 
W.2d 147, 223 Mo.App. 1234, 226 
Mo.App. 510. 

48. Mont.—^In re Kane, 29 P. 424, 12 
Mont. 197. 

49. Ill.—In re Cash, 50 N.B.2d 487. 
383 Ill. 409, afllrming 40 N.E.2d 
312, 313 IlLApp. 281. 

Mo.—^Hamilton v. Henderson, 117 S. 
W.2d 379, 232 Mo.App. 1234—In rc 
Tannery, App., 2 S.W.2d 189. 
Philippine.—Garcia v. Sweeney, 6 
Philippine 344. 

32 C.J. p 649 notes 49, 52. 

Statute permitting appeal from court 
of equity decrees 

Under a statute permitting appeals 
from orders in the nature of final 
decrees pa.ssed by a court of equity, 
it has been held that an appeal will 
lie from an order confirming a find¬ 
ing on an inquisition of lunacy.— 
In re Bristor, 81 A. 25, 115 Md. 614. 
Traverse of inquisition see supra § 
31. 

50. Colo.—Hultquist v. People, 236 
P. 995, 77 Colo. 310. 

32 C.J. p 650 note 68. 

51. Mont.—State ex rel. HoaLson v. 
District Court of Thirteenth Judi¬ 
cial Dist. in and for Yellowstone 
County, 26 P.2d 172, 96 Mont. 174. 

Tex.—Warrick v. Moore County, Civ. 

App., 291 S.W. 950. 

32 C.J. p 650 note 69. 

As alternative method 

One declared insane may petition 
for certiorari to revise judgment 
without first proceeding by bill of re¬ 
view in county court where the stat¬ 
ute permits this as an alternative 
method.—Warrick v. Moore County, 
Tex.Civ.App., 291 S.W. 950. 

Direct attack by application for cer¬ 
tiorari 

Application for certiorari to revise 
Judgment declaring petitioner insane 
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is a direct atlark and not a rollatoral 
attack on judgm<‘nt.—Warrick v. 
Moore County, supra. 

Petition held snjEdcient 

Tex.—Warrick v. Moore County, Civ. 

App., 291 S.W. 950. 

Residence 

It has been hold on certiorari to 
an inquisition that, the question of 
residence having been pa.ssed on by 
the inquisition, the court will not 
consider it.—Commonwealth v. Har- 
rold, 53 A. 760, 204 Pa. 154. 

52. Ind.—Meharry v. Meharry, 59 
Ind. 257. 

32 C.J. p 649 note 46. 

53. N.Y.—Matter of William.s, 48 
N.Y.S. 475, 21 App.Div. 247. af¬ 
firmed 52 N.E. 1126, 157 N.T. 704. 

54. Appeal after transfer of cause 
to circuit court 

Where county judge ha.s dl.squali- 
fied himself in the matter (»f an in¬ 
quisition to determine the in.sanity of 
a person charged as in.sane. and cer¬ 
tified the proceeding to the elreuit 
court pursuant to statute, an appeal 
to the circuit court will not lie from 
the circuit court'.s order of «*ommit- 
ment to the state hospital for the 
in.sane.—In re Fehl, 112 r.2d 1037, 
166 Or. 472. 

55. Affidavit of good faith 

Kan.—In re Riehards, 186 P. 1025, 
11)6 Kan. 105. 

56. Pollure to file certllled copy of 
record 

Vt.—Tn re Carleton, 187 A. 423. 108 
Vt. 312. 

57. Before signature of judgment 

La.—Slate v. Kern, 96 So. 672, 153 
La. 829. 

xmtU death or discharge of allegedly 
insane person 

Colo.—Hultqui.st v. People, 236 P. 

995. 77 Colo. .310. 

Appeal held timely 
111. — Dowdall V. Hutchens, 263 Ill. 
App. 275, appeal di.smissed 179 N. 
R 858, 347 Ill. 326. 

58. Philippine. — tlarcia v. Sweeney, 
5 Philippine 344. 

Tex.—Burnett v. Tipton, Civ.App., 89 
S.W.2d 440, error dismissed. 
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the person acting for him did so fraudulently,59 
but there can be no waiver by the adjudicated in¬ 
competent of a right to review the proceedings 
where the statute expressly provides that a person 
adjudged to be of unsound mind cannot waive any 
right until his restoration to capacity.®® 

Appeal hofiA In accordance with statutory pro¬ 
visions a bond in the name of appellant as princi¬ 
pal must be given in an appeal from a judgment 
in lunacy proceedings.®! A bond in an appeal by 
a relative of the alleged insane person as his next 
friend and on his behalf which is given only in 
the name of the relative as principal in his indi¬ 
vidual capacity is defective,®2 and it cannot be 
amended so as to correct the defect.®® The lia¬ 
bility of the surety on the bond is no greater than 
that of the principal,®4 and the only liability is for 
the amount of court costs assessed against appel¬ 
lant,®® which have arisen by reason of the appeal 
itself and for which judgment may be rendered by 
the court to which the appeal is taken without a 
separate issue and trial.®® 

Effect of pending appeal. The trial court has no 
jurisdiction while the case is pending in the ap¬ 
pellate court, even though no appeal bond has been 
given.®*^ The pending appeal suspends' the judg¬ 
ment of the trial court but it does not abrogate it, 
and if the appeal is dismissed or abated the judg¬ 
ment has been held to remain in force.®® 

Death of alleged lunatic pending appeal. The 
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proceedings on appeal abate by the death of the al¬ 
leged incompetent or insane person.®® There is 
authority that the judgment of insanity of the lower 
court remains in force,but where the statute pro¬ 
vides for a trial de novo on appeal the question of 
insanity remains undetermined on his death.^! 

b. Persons Entitled to Review 

The question as to what persons are entitled to seek 
a review of the proceedings la governed by statute. A 
finding of insanity does not per se deprive the alleged 
Insane person of the right to seek a review. 

A finding of insanity does not per se deprive the 
alleged insane person of the capacity personally to 
seek a review of the proceedings.72 The persons 
who are entitled to review are in some jurisdictions 
expressly designated by statute, and in accordance 
with such statutes the alleged incompetent or in¬ 
sane person,73 a friend or relative for the incompe¬ 
tent in his name,74 br the petitioner^® may appeal. 
Where the statute grants the right of appeal to any 
reputable citizen of the county the husband of the 
insane person may appeal even though the inform¬ 
ant, the alleged insane person, the guardian, and the 
informant’s attorneys -are satisfied with the ver- 
dict.7® 

Person aggrieved. Under statutes expressly or 
impliedly so providing, no one can maintain an ap¬ 
peal or other proceeding for review of the proceed¬ 
ings unless he is a party or person aggrieved by the 
judgment, order, or decree complained of.77 A per- 


59- Tex.—^Burnett v. Tipton, supra. 

60. Cal.—Grlnbaum v. Superior 
Court In and for City and County 
of San Francisco, 221 P. 636, 192 
Cal. 628. 

61. Ga.—^White v. Williamson, 161 
S.E. 654, 44 Ga.App. 428. 

62. Ga.—White v. Williamson, su¬ 
pra. 

63- Ga.—White v. Williamson, su¬ 
pra. 

64. Mo.—Baker v. Tener, App., 112 
S.W.2d 351. 

Status is that of a party 
Mo.—Baker v. Tener, supra. 

65. Mo.—^Baker v. Tener, supra. 

66. Mo.—^Baker v. Tener, supra. 
Damages to estate 

The liability of the surety on an 
appeal bond on appeal from the Judg¬ 
ment in an insanity proceeding does 
not cover damages done to the es¬ 
tate of the alleged Insane person, if 
as a result of the appeal he is re¬ 
stored to the management of the 
property and again on appeal found 
to be insane.—^Baker v. Tener, supra. 

67. Mo.—^Moberly v. Powell, 86 S. 
W.2d 383, 229 Mo.App. 857. 


68. Tenn.—Thomasson v. Kercheval, 
10 Humphr. 322. 

69. Mo.—Moberly v. Powell, 86 S. 
W,2d 383, 229 Mo.App. 867. 

N.T.—In re Fleming, 228 N.T.S. 644, 
223 App.Div. 849. 

70. Tenn.—Thomasson v. Kercheval, 
10 Humphr. 322. 

71. Mo.—^Moberly v. Powell, 86 S.W. 
2d 383, 229 Mo.App. 857. 

72. Alaska.—^In re Adams, 8 Alaska 
393. 

Colo.—Shapter v. Pillar, 63 P. 302, 
28 Colo. 209. 

Tenn.—^Davis v. Norrill, 9 S.W. 193, 
87 Tenn. 36. 

32 C.J. p 649 note 58. 

Certiorari 

Mont.—State ex rel. Hoatson v. Dis¬ 
trict Court of Thirteenth Judicial 
Dist. in and for Yellowstone Coun¬ 
ty, 26 P.2d 172, 96 Mont. 174. 

73. Ga.—^White v. Williamson, 161 
S.B. 664, 44 Ga.App. 428. 

N.C.—In re Jeffress, 26 S.E.2d 846, 
228 N.C. 273. 

74. Ga.—^White v. Williamson, 161 
S.E. 654, 44 Ga.App. 428. 
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75- Ga.—White v. Williamson, su¬ 
pra. 

N.C.—^In re Jeffress, 25 S.E.2d 846, 
223 N.C. 273. 

7& Mo.—In re Tannery, App., 2 S. 
W.2d 189. 

77. H.T.—In re Fleming, 228 N.T.S. 

644, 223 App.Div. 849. 

Wis.—In re Carpenter, 123 N.W. 144, 
140 Wis. 672, 26 L.RA.,N.S., 166. 
3 C.J. p 649 note 66. 

A mere stranger, with no Interest 
in the result, cannot have the case 
thus reviewed.—Rorback v. Van 
Blarcom, 20 N.J.Ea. 461. 

A former agent of an alleged in- 
competent under a power of attorney 
is not aggrieved by an adjudication 
of lunacy on the ground that it prej¬ 
udices past transactions in which, he 
acted as such agent.—In re Coven- 
hoven, 1 N.J.Bq. 19. 

Assignee or transferee of incompe¬ 
tent’s property 

One who claims the property of the 
alleged incompetent by virtue of an 
assignment or transfer from him is 
a person aggrieved by an adjudica¬ 
tion of unsound mind and the ap¬ 
pointment of a guardian, and may 
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son who is adjudged insane or incompetent is a per¬ 
son aggrieved by the order within such statute.^® 
The petitioner is not necessarily a person aggriev- 
ed'^9 unless he can show his rights to be actually 
affected by the adjudication,^0 and the mere fact 
that costs are taxed against him does not give him 
the right to appeal.^i An expectant heir is not a 
“person interested,” or an “aggrieved person,” en¬ 
titled to appeal from the adjudication®^ unless it 
is expressly so provided by statute,®® and a broth¬ 
er®^ or a sister®® of the alleged incompetent is not 
an aggrieved person within the statute merely be¬ 
cause of the blood relationship. A child of the al¬ 
leged incompetent may appeal as the person ag¬ 
grieved where a statute requires the child of a 
needy parent to support him,®® but in the absence 
of such a statute a child cannot appeal as an ag¬ 
grieved person.®^ In some jurisdictions only a 
party to the proceeding can appeal as a person ag¬ 
grieved,®® and the wife of the’alleged incompetent, 
if she has not been made a party to the proceed¬ 
ings, cannot as a person aggrieved appeal from a 
decree adjudging her husband insane.®® 

c. Hearing and Determination 

Generally on review all Intendments and presumptions 


are In favor of the regularity and propriety of the pro¬ 
ceedings below unless the lower tribunal Is one of very 
limited powers. In the proper exercise of Ita powers of 
review the court may affirm op reverse the Judgment, 
or it may remand the case. 

On proceedings for review the appellate court 
cannot exercise original jurisdiction,®® but it may 
try the case de novo under statutes providing for 
this method of review.®^ If the lower court had 
no jurisdiction the higher court has no jurisdic¬ 
tion to entertain an appeal of the case on its mer¬ 
its,®® and it will not do so.®® Generally all intend¬ 
ments and presumptions are in favor of the regu¬ 
larity and the propriety of the proceedings below,®^ 
but where the lower tribunal is one of very limited 
powers compliance with jurisdictional requirements 
must appear affirmatively in the record.®® On a 
motion to dismiss a proceeding for review the pe¬ 
tition seeking review must be taken as true.®® The 
court will not review matters which arc not suffi¬ 
ciently presented in the record before it,®^ nor will 
it consider alleged errors to which no objection 
has been made in the trial court®® The court may 
consider the pleadings filed by the alleged insane 
person as tending to support the finding of insan¬ 
ity by the lower court.®® 


appeal.—Ziegler v. Bark, 99 N'.W. 
224, 121 Wis. 533. 

Tile prior grratitee of the alleged 
incompetent is a person aggrieved 
where the finding of the inquisition 
dates the Incompetency back to a 
period prior to the conveyance, as 
authorized by the statute.—In re 
Gen.semer’s ESstate, 32 A. 661, 170 
Pa. 96. 

78. Cal.—-In re Moss, 53 P. 367, 120 
Cal. 095. 

3 C.J. p 649 note 56 [a]. 

79. Kan.—In re Erickson, 180 P. 263, 
104 Kan. 621. 

32 C.J. p 649 note 60—3 C.J, p 649 
note 56 [bj. 

' 80, Neb.—^Tierney v. Tierney, 115 N. 
W. 764, 81 Net). 193, 16 L.R.A.,N.S., 
436. 

81. Ind.—State v. Branyan, 66 N.E. 
464, 30 Ind.App. 502. 

Presmaption of assent by petitioner 
It will be presumed on appeal, 
where the record shows a dismis.sal 
by petitioner and a Judgment for 
costs against him, that the court 
granted the leave to dismiss on the 
terms indicated by the judgment, 
and, no objection appearing on peti¬ 
tioner’s part, that he assented there¬ 
to.—Ruhlman V. Ruhlman, 11 N.E. 
294, no Ind. 314. 

82. R.I.—Hadfield v. Cushing, 86 A. 
897, 35 R.I. 306. 

Tenn.—^Harmon v. Harmon, 206 S.W. 
333. 141 Tenn. 64. 


83. Me.—Brlard v. Goodale, 29 A. 
946, 86 Me. 100, 41 Am.S.R. 526. 

84. Tenn.—Harmon v. Harmon, 206 
S.W. 333, 141 Tenn. 64. 

85. Ma—Briard v. Goodale, 29 A. 
946, 86 Me. 100, 41 Am.S.R. 626. 

N.Y.—In re Fleming, 228 N.T.S. 544, 
223 App.Div. 849. 

86. Wis.—Merrill v. Merrill. 114 N. 
W. 784, 134 Wis. 396. 

87. Kan.—^In re Erickson, 180 P. 
263, 104 Kan. 621. 

88. R.I.—Gannon v. Doyle, 19 A. 331, 
16 R.I. 726. 

89. R.I.—Gannon v. Doyle, supra. 

90 . Minn.—^In re Strom’s Guardian¬ 
ship, 286 N.W. 246, 205 Minn. 309. 

Appeal from oironit court to supreme 
court 

On appeal to supreme court of Ar- 
kan.sas from the circuit court in a 
•sanity inquisition, there is review 
only for errors committed l>y the cir¬ 
cuit court on the trial there.—Smoot 

V. Davie, 120 S.W.2d 692, 196 Ark. 
1179—Sharum v. Meriwether, 246 S. 

W. 501, 156 Ark. 331. 

91 . Mo.—Moberly v. Powell, 86 S.W. 
2d 383, 229 Mo.App. 857. 

Ohio.—In re Appointment of Guard¬ 
ian for Greer, 24 Ohio N.P.,N.S., 
46. 

Tex.—^Warrick v. Moore County, Civ. 

App., 291 S.W. 950. 

32 C.J. p 650 note 66. 

92 . Mo.—State ex rel. Townsend v. 
Mueller, 51 S.W.2d 8, 330 Mo. 641. 
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93. Or.—In re Fehl, 112 P.2d 1037, 
166 Or. 472. 

94w Cal.—In re E.spino.sa’s Estate 
and Guardianship, 175 P. S96, 179 
Cal. 189. 

Oath to Jury 

On appeal from judgment declar¬ 
ing aged woman an Incompetent per- 
.son and appointing committee for 
her, court of appeals mu.st assume 
that oath was admini.stered to jury, 
as required by .statute, In alwence 
of contrary showing.—Makem.son v. 
Commonwealth, 167 S.W.2d 313, 292 
Ky. 634. 

Authorized representation by counsel 

The appellate court must assume 
that coun.sel appearing on appeal 
for alleged insane person, who ap¬ 
peared below wiLS authorized to rep¬ 
resent him.—r.sham v. I’eople, 262 P. 

89, 82 Colo. 550. 

95. Mont.—State ox rel. Ijoonidas v. 
Darson, 92 l\2d 774, 109 Mont. 70. 

90. Tex.—^Warrick v. Moore (bounty, 
Civ.App., 201 S.W. 950. 

97. Or.—In re Fehl, 81 P.2d 130. 
159 Or. 545. 

32 C.J. p 650 note 65 [cj. 

98. Tenn.—Davis v. Nor veil, 9 S.W. 
193, 87 Tenn. 36. 

99. Charges of persecution by de¬ 
fendant 

On appeal from an order of com- 
milment to hospital for paranoia, 
supreme court look cognizance of a 
reply brief written by defendant in 
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In the proper exercise of its powers of review the 
court may affirm^ or reverse^ the judgment, or re¬ 
mand the case,3 but the judgment of the lower tri¬ 
bunal will not be reversed for errors not appar¬ 
ent or borne out by the record,^ or for immate¬ 
rial or harmless errors,5 or for acts of the trial court 
within the sound exercise of its discretion.® Gener¬ 
ally the findings as to competency by the trial court 
which are based on conflicting testimony will not 
be disturbed on review,*^ and they have been held 
to be conclusivebut where the findings of a jury 
are advisory only an adjudication by the trial judge 
sustaining the jury's finding of insanity may be set 
aside if it is deemed by the appellate court to be 
against the weight of the evidence.® An error per¬ 
taining to jurisdiction cannot be corrected by the 
appellate court,and where the jurisdictional re¬ 
quirements have not been complied with by the low¬ 
er court the proceedings therein will be held to be 
a nullity,and a finding of insanity by the lower 
court will be reversed.i2 The court on appeal has 
no right or authority to render any judgment except 
one touching on the sanity of the person,i® and it is 
without jurisdiction to adjudicate the validity of a 
mortgage on the incompetent's property.i^ Where 
the proof shows that one accused of crime is a 
mental defective he should not be discharged on 
certiorari although the law under which he was 
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adjudicated insane and committed to an insane hos¬ 
pital is of doubtful constitutionality^!® 

§ 34, Costs 

a. In general 

b. On finding of sanity 

c. On finding of insanity 

d. Items and amount 

a. In General 

The taxation of costs In insanity proceedings Is 
dependent on statutory authorization, but within statu¬ 
tory limitations the court usually may exercise a dis¬ 
cretionary power In the matter. 

The taxation of costs in insanity proceedings is 
dependent on statutory authorization.!® The taxa¬ 
tion of costs should be by the court or tribunal prop¬ 
erly authorized to tax them.!*^ Where a commis¬ 
sion of lunacy has issued out of chancery, the costs 
must be adjusted in that court ;i®‘ and, on the de¬ 
cision of an appeal from the county court to the 
circuit court, the adjustment of costs should be left 
to the county court.!® Where an alias commission 
is awarded on a disagreement of the jury, the ques¬ 
tion of costs will not be adjudged before final de¬ 
cree on application of petitioner.®® 

Usually the court, within statutory limitations, 
may exercise a discretionary power in the allow- 
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which defendant charged that all the 
witnesses were in conspiracy to per¬ 
secute him as supporting finding of 
insanity, since delusions of persecu¬ 
tion are characteristic of paranoia,— 
In re Fehl, 81 P.2d 130, 159 Or, 546. 

1. Ark.—Smoot v. Davie, 120 S.W.2d 
692, 196 Ark. 1179. 

2. Colo.—Hultauist V. People, 236 P. 
995, 77 Colo. 310. 

Beversal in toto 

On appeal from an order directing 
that a commission issue, and enjoin¬ 
ing appellant from disposing of prop¬ 
erty acquired by him from the al¬ 
leged incompetent, the entire record 
being before the court, and It ap¬ 
pearing that there is no necessity 
for a committee, the entire order 
should be reversed in toto, regard¬ 
less of whether or not, but for the 
restraining order, appellant would 
have had a standing to appeal.—Mat¬ 
ter of Vail, 121 N.T.S. 958, 137 App. 
Div. 220, appeal dismissed 93 N.K 
1133, 199 N.T. 660. 

3. N.C.—In re Dewey, 176 S.E. 161, 
206 N.C. 714. 

4. Cal.—In re Espinosa’s Estate and 
Guardianship, 176 P. 896, 179 Cal. 
189. 

D.C.—Rivers v. Munson, 126 P.2d 393, 
74 APP.D.C. 177. 

44 C.J.S.—7 


5. Ala.—Benton v. Benton, 99 So. 
300, 211 Ala. 43. 

Ky.—^Makemson v. Commonwealth, 
167 S.W.2d 313, 292 Ky. 634—Sabin 

V. Commonwealth, 26 S.W.2d 606, 
233 Ky. 636. 

6. D.C.—^Rivers v. Munson, 126 F.2d 
393, 74 APP.D.C. 177. 

7. Mich.-McCord v. McCord, 220 N. 

W. 710, 243 Mich. 309. 

W.Va.—Petition of Wood, 16 S.E.2d 
393, 123 W.^a. 421. 

Appointment of commission on ap¬ 
peal 

In the absence of abuse in the pro¬ 
ceedings in the district court adjudg¬ 
ing a person insane, the supreme 
court on appeal has no authority to 
appoint a commission to try the 
question of appellant’s insanity.— 
In re Bresee, 48 N.W. 991, 82 Iowa 
673. 

8. Cal.—^In re Reed’s Estate, 243 P. 
674, 198 Cal. 148—^In re Towson’s 
Guardianship, 12 P.2d 1003, 124 
Cal.App. 598. 

32 C.J. p 650 note 66 [fj, [g]. 

9. Md.—In re Bristor, 81 A. 26, 116 
Md. 614. 

10. Mont—State ex rel. Haynes v. 
District Court, Sixteenth Judicial 
District, Custer County, 81 P.2d 
422, 106 Mont 678. 
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11. Mont.—State ex rel. Leonidas v. 
Larson, 92 P.2d 774, 109 Mont 70. 

12. Colo.—^Hultquist v. People, 236 

P. 996, 77 Colo. 310. ‘ 

13. Mo.—Baker v, Tener, App., 112 
S.W.2d 861. 

14w Cal.—Snyder v, Superior Court 
in and for San Diego County, 274 
P. 337, 206 Cal. 346. 

15. KY.—People ex rel. Sanford v. 
Thayer, 199 N.Y.S. 899, 120 Misc. 
671. 

16. Mo.—^In re Thomasson, 159 S.W. 
2d 626, affirming, App., 119 S.W.2d 
433. 

17. N.J.—Gullck V. Conover, 16 N.J. 
Law 420. 

32 C.J. p 660 note 71. 

Connsel fees 

Court must fix counsel fees in lun¬ 
acy proceeding, and counsel will not 
be permitted to fix fees by consent 
—In re Goldberg, 165 A. 187, 108 
N.J.Eq. 866. 

18b N.J.—Conover v. Conover, 16 N. 
J.Law 420. 

Pa.—Commonwealth v. Quinter, 2 
Wbodw. 377. 

19. Wis.—^Barbo v. Rider, 31 N.W. 
156, 67 Wis. 698. 

80. Pa.—^Marple’s Case, 15 Pa.Co. 
310. 
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ance of costs,and it may apportion costs among 
the parties interested in such proportion as the jus¬ 
tice of the case may require .22 The same rule ob¬ 
tains in respect of costs on a traverse^^ or super- 
sedeas24 of the inquisition. 

Death of alleged insane person. In a case where 
the death occurs after inquisition found, it is held 
that the court retains jurisdiction for the purpose 
of awarding costs,^5 but where the alleged lunatic 
dies before inquisition found it has been held that 
the proceedings abate and there is no further juris¬ 
diction to apportion costs,2 6 and the court cannot 
award costs against the administrator or the estate 
of the deceascd.27 The death of the alleged lunatic 
before the confirmation of the inquisition docs not 
oust the court of jurisdiction over the question of 

costs.28 

Recommencement of suit. An inquisition of lun¬ 
acy is not a “suit” within the meaning of a statute 
providing that a plaintiff cannot recommence his 
suit where it has been nonsuited, dismissed, or dis¬ 
continued without the prepayment of the costs al¬ 
ready incurred.29 

b. Oil Finding of Sanity 

The costs of a proceeding resulting in a finding of 
sanity may be taxed against the petitioner, but in the 
absence of an express statutory direction the costs are 
not necessarily allowed as of course against him. 

Where the proceedings result in a finding of san¬ 
ity the costs may be taxable against the petitioner 
under statutes expressly so providing,*'^® or under 


statutes investing the court with discretion in the 
allowance of costs,particularly where proceed¬ 
ings arc promoted without probable cause or mali¬ 
ciously ;32 but in the absence of an express statute 
costs arc not necessarily allow'ed as of course 
against the petitioner if the proceediiigi^ were com¬ 
menced in good faith for the stipposed benefit the 
alleged lunatic.^^ In some jurisdictions,but not 
in others,*'^^ the alleged lunatic or his estate may be 
charged with costs unless there is no fund under 
the control of the court out of which payment can 
be ordered to be made;*''* where tliere is such a 
fund the petitioner w'ho has acted in good faith and 
from justifiable motives may be entitled to his costs 
and expenses reasonably incurred,’’" ])ut if there 
is no such fund his application for costs and ex¬ 
penses must be denied.’*^ 

c. On Finding of Insanity 

As a general rule the costs of a proceeding which 
results in a finding of insanity are to be paid by the in¬ 
sane person or his estate. 

As a general rule, in some jurisdictions affirmed 
by express statutory provisions, where there is a 
finding of insanity, the costs of the inquiry are to 
be paid by the insane pcrs(m or his estate, it being 
considered that these arc in the nature of necessary 
expenses incurred for the benefit of tlie person and 
for w'hich he or his estate is impliedly iMUind.*^**^ 
Under some statutes the county is liable for the 
costs if the estate of the insane person is insuffi¬ 
cient.'^ 0 


21 . Pa.—Commonwealth v. Reeves, 
21 A. 315, 140 Pa. 258. 

32 C.J. p 650 note 79. 

22. Pa.—Commonwealth v. Reeves, 
supra. 

32 C.J. p 650 note 83. 

23. N-Y.—Matter of Clapp, 20 How. 
Pr. 385. 

32 C.J. p 650 note 81. 

24. N.Y.—Carter v. Beckwith, 11 N. 
Y.S. 170, affirmed 28 N.E. 582, 128 
N.Y. 312. 

25. Pa.—McCracken’s Case, 46 Pa. 
Super. 229. 

26. Mo.—In re Thomasson, 159 S.W. 
2d 626, affirming, App., 119 S.W.2d 
433. 

32 C.J. p 650 note 76. 

27. Mo.—In re Thomasson, .supra. 

28. N.Y.—Matter of Lofthouse, 38 
N.Y.S. 39, 3 App.Div. 139. 

Pa.—In re Russell, 1 Pa.C.Pl, 34. 

29. Ala.—Sorter v. Austen, 129 So. 
51, 52, 221 Ala. 481, citing Corpus 
Juris. 

Ga.—^Hinton v. Brewer, 58 S.B. 708, 
129 Ga. 232. 

Necessity of payment of costs in 


original di.smi.s.scd suit before com¬ 
mencing new suit Kenerally see 
Co.sls § 419. 

30. Mo,—In re Thoma.s.son, 159 S.W. 
2d 626, affirming, App., 119 S.W.2d 
433. 

32 C.J, p 651 note 91. 

31. WI.S.—In ro Welch, 84 N.W. 550, 
lOS Wi.s. 337. 

32. N.J.—In re While, 17 N.J.Eq. 
274. 

32 C..T. p 651 note 90. 

33. N.J.—In rc Gleason, 129 A. 194, 
97 N.J.Eq. 435. 

32 C.J. p 651 note.s 85-87. 

34. Pa.—Appeal of ITa.s.senplug, 106 
Pa. 527, 

32 C.J. p 651 note 92. 

35. N.Y.—Sander v. Lamer, 91 N.Y. 
S. 428, 101 App.Div. 1C7, 

32 C.J, p 051 note 03. 

36. N.J.-—In re Sulk, 70 A. 661, 74 
N.J.Bq. 736—In re Farrell, 27 A. 
813, 51 N.J.Bq. 353. 

37. N.J.—In re Gleason, 129 A. 194, 
97 N.J.Bq. 435—In re Sulk, 70 A. 
661. 74 N.J.Bq. 736. 
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36- N.J.—In re Simpkins, 14 9 A. 64, 
8 N.J.Mi.sc. 109. 

Property conveyed to trustee 

Where a receiver wa.s not appoint¬ 
ed boeau.se of plea of the alleged 
lunatic’s <-(>nnseI that it might affect 
his Imsirn-ss, but tlie alleged Junatic 
voluntarily eonveye*! hi.s personal 
property to a tru.slre, if was held 
that then* was a fund uruler <*ontrol 
of court from whicli surdi c«»sls and 
expen.s(*.s could be or’dereri paid.—In 
re Gleason, 129 A. 1.04, 97 N.J.Bq. 
435. 

39. Mo.—Tn n* Tbf>rna.s.son, I.'’,') ,S.W. 
2d 626, affirming, Ai»p., 119 S.VV.2d 
433. 

N.Y.—Tn re Gould, 8 N.V.S.L’d 714, 
255 App.I>iv. 133. 

32 C..J. p 651 note 96. 

40. Mo.—Van r,oo v. G.Mage (’nunty, 
141 S.W.2d «05, 346 Mo. 35S. 

Commitment by probate court 
The fact that prohate cmrrt com¬ 
mitted an in.sane person to the state 
hospital instead of ordering her to 
be held for disposition iry county 
court, would not relieve county of its 
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Amendment, The court may amend its order to 
correct inadvertent errors where no substantial 
rights are prejudiced thereby.^i An application for 
the amendment may be determined on affidavits 
where the parties are afforded ample opportunity to 

present proofs.^^ 

d. Items and Amount 

The costs include any expenses reasonably and prop¬ 
erly incurred in the lunacy proceeding. 

The costs include any expenses reasonably and 
properly incurred>3 Commissioners* fees^^ and at¬ 


§ 35 

torneys’ fees^S are proper items of costs; but the 
items of costs are restricted to those incurred in 
the lunacy proceeding,and therefore expenses in¬ 
curred before^*^ or after^^ the inquest generally are 
not allowable. In the absence of authority it has 
been held that the fees for constables attending 
on the jury, and the fees for stenographers taking 
the testimony are not proper items to be included 
in the taxed bill for costs.^® In the absence of an 
express or implied contract for services of an un¬ 
official stenographer in taking the testimony, the al¬ 
leged incompetent is not liable therefor.®® 


C. GUARDIANSHIP 


§35. In General 

Tha care of incompetents and their estates la ordi¬ 
narily Intrusted to a guardian, committee, conservator, 
curator, or the like, who becomes as such an officer, 
agent, or bailiff of the court appointing him. 

The jurisdiction over persons incompetent to man¬ 
age themselves or their affairs is ordinarily exercis¬ 
ed by means of a guardian.®^ The terms “commit- 
tee*’®2 and '‘conservator”®^ are also used to desig¬ 


nate persons appointed for the purpose of exercis¬ 
ing control over the person or estate of an insane 
ward. In some jurisdictions the guardian of the 
person is called the “guardian,” while that of the 
estate is called the “curator.”®^ The guardian, or 
person exercising similar functions, is, at least in 
many respects, an officer or agent of the court which 
appoints him,®® and frequently is referred to as a 
“bailiff” of such court;®® and, as shown infra § 49, 


obiistation to pay costs.—Van Loo v. 
Osage County, supra. 

41. N.T.—In re Gould, 8 N.T.S.2d 
714, 255 App.Div. 433. 

4a. N.Y.—In re Gould, supra. 

43. N.J.—In re Sulk, 70 A. 661, 74 
N.J.Eq. 736. 

32 C.J. p 652 note 3. 

44. N.J.—In re Gleason, 129 A. 194, 
97 N.J.Eq. 435. 

32 C.J. p 651 note 97- 

45. N.J.—In re Goldberg, 155 A. 137, 
108 N.J.Eq. 366. 

N.Y.—In re Gould, 8 N.Y.S.2d 714, 
255 App.Div. 433. 

32 C.J. P 651 note 98. 

Allowance as dependent on number 
of counsel 

Allowance of fees in lunacy pro¬ 
ceedings will be made only to coun¬ 
sel for petitioner and to counsel for 
alleged lunatic. Duplication of coun¬ 
sel fees based on number of counsel 
employed either by petitioner or his 
associates, will not be permitted.—In 
re Goldberg, 155 A. 137, 108 N.J.Eq. 
366. 

Amount allowed 

Allowance of $8,000 as counsel fees 
to wife, who was unsuccessful in ap¬ 
plication to have husband declared 
lunatic, was held not excessive, 
where husband’s assets and income 
were shown to be $740,000.—^In re 
Gleason, 129 A. 194, 97 N.J.Eq. 436. 

46. N.Y.—Matter of Hammond, 112 
N.Y.S. 298, 59 Mlsc. 365. 

32 C.J. p 652 note 99, 


47. Pa.—In re Streeper's Estate, 13 
A. 72, 119 Pa. 178. 

4a Pa.—In re Hogg, 17 Pa.Co. 509. 

49. N.J.—In re Prankish, 98 A. 395, 
86 N.J.Eq. 280. 

50. N.Y.—Carpenter v. Hammond, 
125 N.Y.S. 31, 68 Mlsc. 438, affirmed 
127 N.Y.S*. 1115, 142 App.Div. 936. 

51. Miss.—Prudential Ins. Co. v. 
Gleason. 187 So. 229, 186 Miss, 243. 

32 C.J. p 652 note 9. 

sa Cal.—Carlton v. Miller, 299 P. 

738, 114 CaLApp. 272. 

N.Y.—Haher v. Hamilton, 196 N.E. 
403, 267 N.Y. 474, ‘ reversing 274 
N.Y.S. 779, 242 App.Div. 797. 

Pa.—Barclay-Westmor eland Trust 
Co. V. Dollar Sav. Bank, 12 A.2d 
586, 338 Pa. 421—In re Davidson’s 
Estate. 185 A. 782. 323 Pa. 113. 

32 C.J. p 652 note 10—12 C.J. p 150 
note 10. 

Statutory creation 
The status of the committee of an 
Incompetent is purely one of stat¬ 
utory creation.—In re Mannerhelm, 
22 N.Y.S. 2d 763, 175 Misc. 126. 

53. Conn.—Shippee v. Commercial 
Trust Co., 161 A. 775, 115 Conn. 
326. 

32 C.J. p 652 note 13. 

^‘Conservator” as “guardian with 
limited powers” 

The proceeding for the appoint¬ 
ment of a "conservator" is but a vol¬ 
untary application for a “guardian 
with limited powers," dignified under 
the law by another name.—^Appeal'of 
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Hogan, 194 A. 854, 855, 135 Me. 249. 
113 A.L.R. 350. 

54. Mo.—Redmond v. Quincy, O. & 
K. C. R. Co., 126 S.W. 159, 226 Mo. 
721. 

32 C.J. p 652 note 16. 

55. Conn.—Shippee v. Commercial 
Trust Co., 161 A. 775, 115 Conn. 
326. 

N.J.—In re Degnan, 194 A. 789, 122 
N.J.Eq. 470. 

N.Y.—In re Mannerhelm, 22 N.Y.S. 

2d 763, 175 Misc. 126. 

Pa.—In re- Gerlach’s Estate, 193 A. 
467, 127 Pa,Super. 293—In re Stei- 
niger’s Estate. 5 Pa.Dist. & Co. 472 
—In re Sweeney’s Estate, Com.PI., 
5 Sch.Reg. 200. 

Wash.—In re Gaddis’ Guardianship, 
120 P.2d 849, 12 Wash.2d 114. 

32 C.J. p 652 note 11. 

Guardian or committee as bailiff or 
curator of ward’s property see In¬ 
fra § 85. 

Inoompetent as ward of state 

When a person tried on the ques¬ 
tion of his insanity is found to be 
of unsound mind, he Immediately 
becomes a ward of the state, and ad¬ 
ministration of his estate by the 
state, through a guardian, is proper. 
—Mast v. Orum, 132 S.W.2d 106, 134 
Tex. 105, affirming, Clv.App., Ill S.W. 
2d 1129. 

56. N.Y.—Haher v. Hamilton, 196 N. 
E. 403, 267 N.Y. 474, reversing 274 
N.Y.S. 779, 242 App.Div. 797. 

Pa.—^Barclay-Westmoreland Trust 
Go. v. Dollar Sav. Bank, 12 A.2d 
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he is at all times subject to the supervision and con¬ 
trol of the court. In at least one jurisdiction, two 
guardianships of the same person and property at 
the same time are not allowable.®'^ 

§ 36. Public Administrator and Receiver in 
Lieu of Guardian 

Th right of a public administrator or a receiver to 
act as or In lieu of a guardian of an Incompetent de¬ 
pends on the governing statutes. 

The office of public administrator, created under 
certain statutes, being purely statutory, cannot be 
extended so as to impliedly empower a public ad¬ 
ministrator to act ex officio as guardian of a luna- 
tic.58 Under some statutes a receiver may be ap¬ 
pointed in lieu of a guardian where no suitable per¬ 
son will act as guardian. 

§ 37. Appointment of Guardian 

Power to appoint a guardian for an incompetent Is 
In the sovereignty of the state. The purpose of the ap- 
pointment is to safeguard the rights of the incompetent, 
and whether his welfare requires such appointment is a 
matter for the sound discretion of the court. 

While it is generally said that the power to ap¬ 


point guardians for insane persons is purely stat¬ 
utory, the power in fact lies in the sovereignty of the 
slate, and the procedure only is statutory.®^ The 
purpose of appointing a guardian or committee is 
to safeguard the rights of the incompetent^^ by pro¬ 
tecting his person^- and preserving his property,63 
and whether a guardian should be appointed rests 
within the sound discretion of the court,6’^ the im¬ 
portant consideration being the best welfare of the 
incompctcnt.66 The court should take into account 
the status of the estate and whether it is of such 
nature that its management requires considerable 
care and judgment,6® and, if the prospective ward 
has sufficient mental capacity, his wishes in tlic mal- 
tcr.67 

§ 38. -Temporary Guardian 

In some Jurisdictions a temporary guardian may be 
appointed in the discretion of the court, the welfare 
of the ward being the determining factor. The court 
making such appointment has inherent power to re¬ 
voke it. 

In some jurisdictions, a court in which a proceed¬ 
ing for the appointment of a permanent guardian is 
pending may appoint a temporary guardian.^^ The 


586, 338 Fsu 421—In re Davidson's 
Estate, 185 A. 782, 323 Pa. 113— 
Shaffer v. List, 7 A, 80, 114 Pa. 
4 gg—In re Gerlach's Estate, 193 A. 
467, 127 Pa.Super, 293—In re 

Weightman's Estate, 190 A. 552, 
126 ra.Siiper. 221—In re Voshako's 
Guardianship, 189 A. 753, 125 Pa. 
Super. 98—In re Gainter's Estate, 
36 Pa.Dist. & Co. 629, 53 York Leg. 
Rec. 147. 

57. Ind.—State v. Madison Circuit 
Court, 138 N.E. 762, 193 Tnd. 20. 

Appointment of one guardian for 
person and another for property 
see infra S 39. 

58. Mo.—Stale v. Holman, 68 S.W. 
965, 96 Mo.App. 193. 

59. M.a—In re Hybart. 25 S.E. 963, 

119 N.C. 359. 

33 C.J. p 652 note 18. 

Guardian’s appointment as similar In 
effect to appointment of receiver 
see infra § 41 a. 

Receiver pending Inquisition see su¬ 
pra § 13. 

60. Wash.—^In re Stewart, 147 P. 
1153, 86 Wash. 190—In re Sail, 110 
P. 32, 69 Wash. 639, 140 Am.S.R. 
885. 

61- N.T.—^In re Youngs* Estate, 25 
N.Y.S.2d 811, 175 Misc. 716. 

Wash.—In re Gaddis* Guardianship, 

120 P.2d 849, 12 Wash.2d 114. 

62. N.y.—Hauser v. Bartow, 7 N.E. 
2d 268, 273 N.Y. 370, affirming 290 
N.Y.S. 135, 248 App.Div. 712, and 
reargument denied 8 N.E.2d 617, 
274 N.Y. 489. 


63. Cal.—In re Gordon’s Ouardinn- 
shlp, 132 P.2d 824, 56 Cal.App.2d 
523. 

N.Y.—Hau.ser v. Bartow, 7 N.E.2d 
268, 273 N.Y. 370, affirming 290 N. 
Y.S. 136. 248 App.Div. 712, and rc- 
argument denied 8 N.E.2d 617, 274 
N.Y. 489. 

Tcnn,—^Walker v. Graves, 125 S.W.2d 
154, 174 Tenn. 886. 

Fresexrvation for ward’s own use 
*‘The real object and purpose of a 
guardianship Is to preserve and con¬ 
serve the ward’s property for hi.s 
own use, as distinguished from the 
benefit of others.”—In ro Micholson’s 
Guardian.shIp, 111 P.l’d 1011, 3 015, 8 
Wash.2d 327. 

64. Me.—^^\ppoal of Hogan, 194 A. 
854, 135 Me. 249, 11.3 A.L.R. .350. 

Pa.—^Ex parte Kelly, Com.Pl., 54 
Montg.Co. 328. 

Discretion as to person to be selected 
see infra § 42. 

65. Me.—^Appeal of Hogan, 194 A. 
854. 135 Me. 249, 113 A.h.Jl. .350. 

Ma.ss.—Morri.son v. Jackman, 8 N.E. 
2d 18, 297 Mass. 161. 

66. Wls.—In re OLson’s Guardian¬ 
ship, 295 N.W. 24, 236 Wis. ,*?01. 

67. Me.—^Appeal of Hogan, 194 A. 
854, 135 Me. 249, 113 A.L.R. 350. 

68. Iowa.—Holly v. Holly, 138 N.W. 
445, 157 Iowa 584. 

N.Y.—In re Laridon, 27 N.Y.S.2d 799, 
176 Misc. 541. 

Necessity of notice see infra § 40. 
Provisional orders pending inquisi- 
I tion generally see supra § 13. 
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In Texas 

(1) It has been hold that tho ap¬ 
pointment of a tompornry guardian 
for a person of unsound mind is 
unauthorized and that an order mak¬ 
ing .such appointment permanent is 
likewise unauthorized.— Burnett v. 
Tipton, Civ.App., 89 S.W.2d 440. er¬ 
ror dismissed—Pure Oil <V>. v. ffiark, 
Civ.App., .*15 S.W.2d 8.**,8, roversi-d on 
other grounds, Com.App., 56 R.W.2d 
853, second ease. 

(2) How<‘V4*r, where a guardian 
was api)oJnfecl for .a minor of un¬ 
sound mind, it wa.s held ihai the 
proceedings could not bt* roiisidered 
void on the ground that the appoint- 
menl. of tbe guardian was first made 
temporary and then permam-nt; the 
siaiutn providing for the appoint¬ 
ment of a guardian of a mental in¬ 
competent “in the same manner a.s 
in the case of a minor” opiT.-ite.s to 
make applicable all of lb<* provisions 
relating to both the temporary and 
perm.anent appointnu-nt of a gu.ard- 
ian.—l*urc Oil Co. v. Clark, Civ.App., 
40 S.W.2d 962, reversed on other 
grouna.s, Com.App., 56 S.W.2d 853, 
first case. 

(3) It has also been held that 
where there has been an adjudica¬ 
tion of lunacy, tho aet of the court 
in appointing a guardian puts into 
operation the statute providing for 
the appointment of such a person, 
and the guardian possesses all the 
qualifications contemplated by the 
statute regardless of the fact that 
he is designated in the application 
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propriety of the appointment is addressed to the 
sound discretion of the court,and the question 
is determined by the apparent condition of the 
ward,*^® or of his estate,or both .'^2 

Revocation. The court appointing a temporary 
guardian has inherent power to revoke the appoint¬ 
ment, *^3 even though no express statutory power 
has been given to it to that effect 

§ 39. -Appointment for Person or Estate 

Only 

Although It is usual to appoint the same individual 
as guardian of the person and estate, and some statutes 
80 require, the general rule is that the court may intrust 
the person to one guardian and the estate to another. 

In a jurisdiction in which the governing statute 
provided for the appointment of a guardian of the 
incompetent’s “person and estate/’ it has been held 
that the appointment of an individual as guardian 
must be as to both the person and estate of the 
ward, and not of either alone.^S In other jurisdic¬ 
tions, although it is usual to appoint the same per¬ 
son guardian of both the person and the estate of 
a lunatic,yet this is not always done,^^ and the 
court may intrust the person to one committee or 
guardian and the estate to another, “^3 or one may 
be appointed as guardian of the estate only,*^® as in 
the case where no one can be found who will accept 


the office of guardian of the person.30 

§ 40. - Procedure 

a. In general 

b. Determination or adjudication of in¬ 

competency 

c. Who may institute; parties 

d. Application or petition 

e. Notice and process 

f. Hearing or trial and determination 

g. Verdict and findings 

h. Order or decree 

i. Setting aside or vacating 

j. Review 

k. Costs 

a. In Gheneral 

statutory provisiona governing the procedure for se¬ 
curing the appointment of a guardian for an incompetent 
person must be complied with. 

It is within the powers of the legislatures to de¬ 
fine the procedure to be followed in seeking the ap¬ 
pointment of guardians.3i The law recognizes no 
guardianship de facto32 or natural guardian®^ for a 
person of unsound mind. To create such a guard¬ 
ianship the statutory provisions must be complied 
with,®^ at least substantially,®^ and in some cases it 


and order as a temporary g^uardlan. 
—Mast V. Orum, 132 S.W.2d 105, 134 
Tex. 106, afflrmingr, Civ.App., Ill S. 
W.2d 1129. 

69. Mich.—^Wagner v. Wayne Prob. 
Judge; 114 N.W. 868, 161 Mich. 74. 

R.I.—Estes V. East Providence Prob. 
Ct., 88 A. 977, 36 R.I. 67. 

70. Mich.—^Wagner v. Wayne Prob. 
Judge. 114 N.W. 868, 161 Mich. 74. 

71. Mich.—^Wagner v. Wayne Prob. 
Judge, supra. 

72. Mich.—^Wagner v. Wayne Prob. 
Judge, supra. 

Welfare of ward 

Mass.—Morrison v. Jackman, 8 N.E. 
2d 18, 297 Mass. 161. 

73. R.I.—^Estes v. Bast Providence 
Prob. Ct., 88 A. 977, 36 RI. 67. 

74. R.I.—Estes v. Bast Providence 
Prob. Ct., supra. 

75. Mich.—In re Bassett, 36 N.W. 
97, 68 Mich. 348. 

76. Md.—In re Colvin, 3 Md.Ch. 278. 

77. Md.—In re Colvin, supra. 

78. Ky.—Cecil v. Cantrlll, 119 S.W. 
758. 

Md.—Bliss V. Bliss, 104 A. 467, 133 
Md. 61. 

Neb.—In re Reiser, 204 N.W. 394, 
113 Neb. 645. 

Joint gnardlanshlp unnecessary 
One individual may be guardian of 


the estate and the other guardian 
of the person without any Joint 
guardianship.—Broxson v. Spears, 
113 So. 248, 216 Ala. 385. 

79. Okl.—Shelby v. Farve, 126 P. 
764, 33 Okl. 651. 

32 C.J. p 653 note 39. 

Discharge of committee of person 
without discharge of committee of 
estate see infra § 55 d. 

Discretion of court 
Me.—^Appeal of Hogan. 194 A. 864, 
136 Me. 249, 113 A.L.R. 350. 

80. Mo.—Easley v. Bone, 39 Mo. 
App. 388. 

81. Cal.—In re Cobum, 131 P. 362, 
166 Cal. 202. 

Fla.—In re Adams’ Estate, 186 So. 
153, 135 Fla. 139. 

Lunacy proceedings see supra §§ 14- 
34. 

88. Iowa.—Jones v. Schaffner, 180 
N.W. 672, superseded 188 N.W. 
787, 193 Iowa 1262. 

Accounting by de facto appointee 
see infra § 87. 

83. Iowa.—Jones v. Schaffner, su¬ 
pra. 

84. Ala.—^Fowler v. Nash, 144 So. 
831. 225 Ala. 613. 

La.—Bradley v. Commercial Nat. 

Bank, 129 So. 37l. 170 La. 869. 

N.Y.—In re McGuinness, 48 N.E.2d 
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286, 290 N.Y. 117—In re McHie, 253 
N.Y.S. 166, 233 App.Div. 388, .af¬ 
firmed 180 N.E. 345, 258 N.Y. 589. 
Okl.—Tiger v. McCallom, 214 P. 194, 
89 Okl. 249. 

Tex.—^Burnett v. Tipton, Civ.App., 
89 S.W.2d 440, error dismissed. 

Va.—Baker v. Holland, 9 S.E.2d 298, 
175 Va. 520. 

32 C.J. p 653 note 49. 

Buies of civil procedure generally 
held applicable.—State v. Madison 
Circuit Court 138 N.B. 762, 193 Ind. 
20—Berry v. Berry, 46 N.E. 470, 147 
Ind. 176. 

Where latest statute unconstitutional 
If law for procuring guardianship 
over Imbecile before ordinary is un¬ 
constitutional, proceedings would be 
maintainable under prior act.—Rob¬ 
erson V. Roberson, 141 S.B. 306, 165 
Ga. 447. 

Cumulative remedies 

Tex.—Bearden v. Texas Co., Com. 
App., 60 S.W.2d 1031, affirming, Civ. 
App., 41 S.W.2d 447. 

Where community property Involved 
Tex.—Dickerson v. Dickerson, Civ. 
App., 167 S.W.2d 218, error refused. 

85. Iowa.—Jones v. Schaffner, 180 
N.W. 672, superseded 188 N;W. 787, 
193 Iowa 1262. 

Wash.—Mayer v. Rice, 193 P. 723, 
113 Wash. 144. 
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thereto,as, for instance, the next of kin.1* Since 
the proceedings for the appointment of a guardian 
are based on the theory that the public has an in¬ 
terest in the welfare and preservation of the prop¬ 
erty of the future ward, as considered supra § 8, the 
public, rather than the person, making the appli¬ 
cation may be considered the real party in inter¬ 
est,!® so that where two simultaneous proceedings 
are instituted in different courts neither petitioner 
has a right to intervene in the other.®® Under some 
statutes any person interested in the proceedings 
may intervene on leave of the court,®! and it has 
been held that while a party having no direct in¬ 
terest in the proceeding has no absolute right to be 
heard, -the trial court may, in an endeavor to ascer¬ 
tain all relevant and material facts, hear anyone who 
is apparently able to assist it in determining the 
matter.®® In the absence of a statute to the con¬ 
trary, it is not necessary that all of the relatives 
join in the petition,®® 

d. Application or Petition 

Ordinarily the application should be made by petition, 


should be In writing, and should state sufficient facts to 
give the court Jurisdiction and Justify the appointment. 
Verlflcation la required under some statutes. 

Ordinarily the application should be made by pe¬ 
tition,®^ should be in writing,®® and should con¬ 
tain a statement of facts sufficient to give the court 
jurisdiction®® and justify the appointment.®^ A 
petition substantially following the words of the 
statute®® or which uses language and states facts 
fully the equivalent thereof®® is sufficient. The ul¬ 
timate facts, and not the evidence thereof, must be 
alleged;®® and immaterial allegations may be treat¬ 
ed as surplusage.®! The insufficiency of a petition 
may be considered waived in the absence of objec¬ 
tions,®® and it may be cured by the inquisition.®® 

The petition must appear on its face to be made 
*by the persons named in the statute ;®4 however, it 
has been held that the petition need not state that 
it was made by persons authorized to make it, if 
in fact it was so made.®® While it has been held 
that an allegation of the cause of the incompetency 
is unnecessary,®® it must allege facts showing that 
the person in question is a proper subject for guard- 


17, Ill,—Joost v. Racher, 148 Ill. 
APP« S48. 

Neb.—^Prante v. Lompe. 109 N.W. 496, 
77 Neb. 377. 

Tnurteas in whose hands property 
owner placed his estate after peti¬ 
tion had been filed under statute pro¬ 
viding for appointment of a cura¬ 
tor to take charge of property of 
weak-minded and physically incapac¬ 
itated persons could be required to 
become parties to proceeding.—State 
ex rel. Barnett Nat. Bank of Jack¬ 
sonville V. Lewis, 189 So. 673, 188 
Fla. 119. 

1& Neb.—^Frante v. Lompe, 109 N. 

W. 496, 77 Neb. 377. 

1&. Ind.—State v. Madison Circuit 
Court. 138 N.B. 762, 198 Ind. 20— 
Hayward v. Hayward, 116 N.B. 
966, 65 Ind.App. 440, rehearing 

overruled 116 N.E. 746, 66 Ind.App. 
440. 

20. Ind.—State v. Madison Circuit 
Court. 138 N.B. 762, 193 Ind. 20. 

21. Sufflciency of Interest 

Where petition for appointment of 
curator met requirements of statute 
providing for appointment of cura¬ 
tor for weak-minded and physically 
incapacitated persons, and evidence 
warranted appointment of curator, 
one who sought to intervene In cura¬ 
tor proceedings on theory that real 
basis for curatorshlp was to set aside 
conveyances, previously made to him 
by alleged incompetent, bad no 
standing in case,^ even though court, 
after appointment of curator, might 
direct him to bring suits to cancel 
conveyances made by his ward.— 


Brand v. Anderson. 192 So. 194, 140 
Fla, 707. 

22. Wash.—^In re Mignerey's Guard¬ 
ianship, 118 P.2d 440. 11 Wash.2d 
42. 

23. Neb.—In re Kelser, 204 N.W. 
394, 113 Neb. 646. 

24>. Okl.—Tiger v. McCallom, 214 P. 

194, 89 Okl. 249. 

32 C.J. p 664 note 70. 

25. U.S.—^Tuppela v. Chlchagofl Min. 
Co., GC.A.Alaska, 267 F. 763, cer¬ 
tiorari denied 41 S.Ct 61. 264 U.S. 
648, 66 L.Ed. 466. 

N.J.—^In re Braune, Prerog., 103 A 
412. 

sa Cal.—In re Cassidy's Guardian¬ 
ship, 278 P. 69, 95 Cal.App. 641. 
Tex.—^Dickerson v. Dickerson, Civ. 
App.," 167 S.W.2d 218, error re¬ 
fused—Greenwood v. Furr, Civ. 
App., 261 S.W. 832. 

Test of sufflclenoy 

In proceeding for appointment of 
guardian of alleged Incompetent’s 
person and estate, petition is not sub¬ 
jected to test given to complaints in 
actions at law, ajid need only inform 
court that it should Interfere for 
protection of person dependent on 
it for protection.—^In re McConnell’s 
Estate, 78 P.2d 1043, 26 CeLl.App.2d 
102 .- 

FetltloiiB held Bufiolent 
Hawaii.—^In re Guardianship of Pratt, 
34 Hawaii 935. 

Neb.—In re Keiser, 204 N.W. 394, 
113 Neb. 645. 

Tenn.—^Brewer v. Brewer, 84 S.W.2d 
1022, 19 Tenn.App. 209. 

Tex.—Mast v. Orum, Civ.App., Ill S. 
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W.2d 1129, affirmed 132 S.W.2d 106, 
134 Tex. 105. 

27. Fla—^Plewwellln v. Jeter, 189 
So. 651, 138 Fla 540. 

Minn.—^In re Carpenter’s Guardian¬ 
ship, 281 N.W. 867, 203 Minn. 477. 
B.I.—Gannon v. Doyle, 19 A 331, 16 
R.I. 726. 

82 aJ. p 664 note 72. 

Petitions held snfilcleat 
Fla—Brand v. Anderson, 192 So. 
194, 140 Fla 707. 

Neb.—In re Warner's Estate, 288 N. 

W. 89, 187 Neb. 25. 

32 aJ. p 654 note 72 [bj. 

28. Or.—In re Mcllroy, 190 P. 309, 
96 Or. 468—^Dickenson v. Hender¬ 
son, 176 P. 797, 90 Or. 408. 

29. Cal.—^In re Cassidy's Guardian¬ 
ship, 278 P. 69, 95 CaLApp. 641. 

3a Fla—Flewwellin v. Jeter, 189 
So. 651, 138 Fla. 640. 

31. Fla—^Brand v. Anderson, 192 So. 
194, 140 Fla 707—In re Adams’ 
Estata 186 So. 153, 135 Fla 139. 

32. Minn.—Wilkowske v. Lynch, 145 
N.W. 378, 124 Minn. 492. 

S.D.—^Matson v. Swenson, 68 N.W. 
670, 6 S.D. 191. 

33. N.T.—In re Todd, 183 N.T.S. 
709. 

3A Mich.—In re Bassett, 36 N.W. 

97, 68 Mich. 848. 

Petition held suillolent 
Mass.—^Delano v. Clark, 86 N.E. 847, 
199 Mass. 540. 

35. Minn.—Wilkowske v. Lynch, 146 
N.W. 378, 124 Minn. 492. 

3a Mich.—^In re Miller, 189 N.W. 
17, 178 Mich. 467. 
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ianship.87 Residence in the county need not be 
alleged where that is not a jurisdictional require¬ 
ment's Under some statutes, the petition should 
show the persons who will be affected by the ac¬ 
tion sought to be taken,*89 hence, it should disclose 
who are the relatives and next of kin of the alleged 
incompetent^® Under other statutes, however, the 
failure to name the persons who have an interest 
in the estate or personal welfare of the alleged in¬ 
competent is not a jurisdictional defect.^i It has 
been held that, where it is sought to procure the ap¬ 
pointment of a committee of the person and prop¬ 
erty, the petition should allege ‘with definiteness 
the ownership of the property ^ has also 

been held that the petition need not set out a de¬ 
scription of the property owned by the person in¬ 
volved, and that it is immaterial whether the prop¬ 
erty is great or small in value.^® 

An amendment of the petition may be allowed in 
a proper case.^^ 

Signature and verification. Usually the petition is 
required to be verified.^® Nevertheless, it has been 
held that the verification is not a jurisdictional re¬ 
quirement for the making of the appointment;^® 
and that, where the parties proceed to trial or hear¬ 
ing on an unverified petition without objection 
thereto, they are held, by so doing, to waive their 
right to object to the want of verification.^^ How¬ 
ever, it has also been held that the signing of the 
jurat by the judge after the judgment of appoint¬ 
ment, and a statement by him that he had omitted 

87. Minn.—^In re Carpenter's Guard¬ 
ianship, 281 N.W. 867. 203 Minn. 

477. 

32 C.J. p 664 note 77. 

VloleBt iBsaultv 

The statute requlrlnff an affidavit 
alleging that the person for whom a 
guardian Is sought Is violently In¬ 
sane and likely to do himself bodily 
Injury Is applicable only where the 
required ten days’ notice Is not given 
to the designated relatives; where 
such notice is given, no such affida¬ 
vit Is necessair.—Owenby v. Standi, 

8 S.B}.2d 7, 190 Ga. 60. 

AUegatloiLs of Inoompeteiioy held 
snAolent 

CaL—In re McConneU's Estate, 78 P. 

2d 1048, 26 Cal.App.2d 102-—In re 
Cassidy’s Guardianship, 273 P. 69, 

95 Cal.App. 641. 

Sia.—In re Adams' Estate. 185 So. 

158. 186 71a. 189. 

Hawaii.—In re Guardianship of 
Pratt, 34 HawaU 986. 

Ter.—Dean v. Fuller, Clv.App., 290 
S.*V7. 829. 

82 ax p 664 note 77 [b]. 
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by inadvertence to sign it at the proper time, did 
not cure the defect.^® Verification has been held 
unnecessary where all that the statute requires is 
an "application in writing.”*® A petition signed by 
the petitioner’s attorney in fact is in effect one 
signed by the petitioner;®® hence the attorney’s 
qualifications to act as petitioner himself are im¬ 
material.®! 

e. Notice and Process 

(1) Necessity 

(2) To whom given 

(3) Mode, form, and sufficiency 

(4) Waiver 

(5) Effect of want of notice or irregu¬ 

larity 

(1) Necessity 

(a) Permanent guardian 

(b) Temporary guardian 

(c) Successor guardian 

(a) Permanent Gkiardian 

Generally the person for whom a permanent guardian 
is sought to be appointed Is entitled to notice of the ap¬ 
plication, particularly where the statute so provides; but, 
If the lunatic has been given notice of the Inquest or has 
been duly adjudicated Insane, additional notice may not 
be required. 

It has been generally held that one for whom a 
permanent committee or guardian is sought to be 
appointed as an incompetent person is entitled to 
notice of the application for the appointment,®2 

44. Ga.—Otwell v. Haskins, 102 S.E. 

889, 25 Ga.App. 219. 

82 ax p 654 note 83. 

46. Wls.—State v. Day, 16 N.W. 84, 
67 Wls. 666. 

32 ax p 654 note 84—28 aX p 1086 
note 62. 

46. Cal.—Security Trust & Savings 
Bank v. Fidelity & Deposit Co., 193 
P. 102, 184 Cal. 173. 

Iowa.—Guthrie v. Guthrie, 61 N.W. 
18, 84 Iowa 872. 

47. Cal.—Security Trust & Savings 
Bank V. Fidelity & Deposit Co., 193 
P. 102, 184 Cal. 173. 

4& Wls.-Appeal of Royston, 11 N. 
W. 36, 63 Wls. 612. 

49. U.S.—Sprlgg V. Stumpf, C.aOr., 
8 F. 207, 7 Sawy. 280. 

50. Utah.—In re Heath, 126 P.2d 
1058, 102 Utah 1. 

51. Utah.—^In re Heath, supra. 

62. Iowa.—Turner v. Ryan, 272 N. 
W. 60, 228 lovra 191, 110 A.LuR. 
654. 

32 C.X p 656 note 98. 

Posting notice see Infra subdivision 
e (8) of this sectloxi. 


Allegations of Inoompetenoy held In- 
snffldent 

Mo.—Burke v. McClure, 245 S.W. 62, 
211 Mo.App. 446. 

Tex.—Greenwood v. Furr, Clv.App., 
261 S.W. 882. 

3a Cal.—Bngelhardt v. Superior 
Court In and for the City and 
County of San Francisco, 269 P- 
768, 93 CaLApp. 320. 

Iowa.—^Raher v. Raher, 129 N.W. 494, 
160 Iowa 611, 36 L.R.A.,N.S., 292, 
Ann.Cas.l912D 680. 

sa Mich.—^In re Bassett, 36 N.W. 
97, 68 Mich. 848. 

Mich.—In re Myers, 41 N.W. 834, 
78 Mich. 401—^In re Bassett, 86 N, 
W. 97, 68 Mich. 848. 

41. Hawaii.—^In re Guardianship of 
Pratt, 34 Hawaii 986. 

Wls.—^In re Simmons' Guardianship, 
294 N.W. 821, 236 Wls. 306. 

42. N.Y.—^Matter of Rablnovltch, 
128 N.7.S. 667, 70 Mlsc. 288. 

Frlma fade Interest in property 

Utah.—^In re Damont's Estate, 79 P. 
2d 649, 96 Utah 219. 

43. Fla.—^Flewwellin v. Jeter, 189 
So. 661, 188 Fla. 540. 
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where such notice is required by statute.^S Also, 
it has frequently been held necessary, even where 
the statute does not require it;®^ and it has been 
held that a statute permitting the appointment of a 
guardian without any notice to the person sought 
to be placed under guardianship is unconstitution¬ 
al,® ^ this being in conformity with the well recog¬ 
nized principle, discussed in Constitutional Law § 
619, that notice to a person whose rights are to be 
aflfected by judicial proceedings is an essential ele¬ 
ment of due process. However, there is support for 
the view that since the appointment of a guardian 
for an incompetent does not deprive him of his 
property but is intended to preserve it for him, it 
would not be a violation of his constitutional rights 
to appoint a guardian before the service of any 
process; hence notice of the application is purely a 
matter of statutory requirement.®® Where a notice 
of the proposed inquest has been given to the luna¬ 
tic,®"^ or if a proper adjudication of lunacy has been 
had®® on due notice,®® no additional notice is nec¬ 
essary to authorize the appointment of a committee; 
and a statute dispensing with notice in such case is 
not unconstitutional.®® Nevertheless, it has been 
held that notice of the application must be given 
where there has been no previous proper notice ei¬ 


ther in the inquisition connected with the guardian¬ 
ship proceeding or in the proceedings leading to the 
prior adjudication.®! In a proceeding instituted by 
information or complaint to restrain or confine an 
insane person to an asylum, wherein the court, on 
finding that such person is in fact insane, has pow¬ 
er incidentally to appoint a guardian, if the court 
has once acquired jurisdiction of the person in the 
proceeding there is no need for notice prior to the 
appointment.®® Failure of a court order to name 
the incompetent as one of the persons who should 
be notified of the hearing does not invalidate the 
proceedings where the incompetent was actually 
served with a citation.®® 

Dispensing with notice. It has been said that ne¬ 
cessity may create some exceptions to the rule re¬ 
quiring notice.®^ Under some statutes, in the case 
of the appointment of a committee or guardian for 
the estate, notice to the alleged incompetent may be 
dispensed with when he is a nonresident;®® but 
under others the fact that the person for whom a 
guardian is sought is a nonresident does not make 
notice unnecessary.®® Notice may also be dispensed 
. with where the alleged incompetent has disappeared 
and his whereabouts are unknown.®^ On a peti¬ 
tion by an alleged incompetent for the appointment 


U.S.—Tuppela v. Chichagoff Min, Co., 
C.C,A.Alaska. 267 P. 753, 768, cer¬ 
tiorari denied 41 S.Ct 61, 264 U.S. 
648, 65 L.Pd. 456. 

Mass.—^Allis V. Morton, 4 Gray 63, 

64. 

53. U.S.—Clinton v. Twin State Oil 

Co., D.aOkl., 84 P.2d 948. 

Cal.—In re Andrews’ Guardianship, 
110 P.2d 399, 17 Cal.2d 600, prior 
opinion, App., 103 P.2d 489—Grin- 
haum V. Superior Court in and' for 
City and County of San Francisco, 
221 P. 685, 192 Cal. 528. 

Colo.—HultQulst V. People, 286 P. 
996, 77 Colo. 310. 

Mich.—^In re Griffith’s Will, 291 N. 
W. 21, 292 Mich. 599. 

Mont—State v. District Court of 
Fifteenth Judicial Dlst. in and for 
Rosebud County, 235 P. 751, 73 
Mont 84. 

K.J.—In re Comine's Guardianship, 
199 A. 783, 16 N.J.Mlsc. 231. 

Ohio.—Oldham v. Winget, 191 N.B. 
824, 47 Ohio App. 287. 

Okl.—^Tlger v. McCallom, 214 P. 194, 
89 Okl. 249. 

Or.—In re Wells* Bstate, 289 P. 611, 
133 Or. 156. 

Tenn.—Walker v. Graves, 126 S.W.2d 
164, 174 Tenn. 886—^Brewer v. 

Brewer, 84 S.W.2d 1022, 19 Tenn. 
App. 209. 

Tex.—^Redmon v. Leach, Civ.App., 130 
S.W.2d 873, error dismissed, Judg-, 
ment correct—^Landgraf v. Land- 
graf, Civ.App., 114 S.W.2d 424—| 


Greenwood v. Purr, Civ.App., 261 
S.W. 332. 

82 C.J. p 655 note 93. 

64. Cal.—Grinbaum v. Superior 
Court in and for City and County 
of San Francisco, 221 P. 635, 192 
Cal. 528. 

Colo.—^Hultquist v. People, 236 P. 
996, 77 Colo. 810. 

Iowa.—^In re Hruska’s Guardianship, 
298 N.W. 664, 280 Iowa 668, 138 
A.L.R. 1869. 

32 C.J. p 655 note 94. 

65. Iowa.—In re Hruska’s Guardian¬ 
ship, 298 N.W. 664, 665, 230 Iowa 
668, 138 A.L.R. 1359, citing Oox- 
pus Jnzls. 

Mo.—Shanklin v. Boyce, 204 S.W. 187, 
275 Mo. 6. 

56. Tenn.—Walker v. Graves, 125 S. 
W.2d 164, 174 Tenn. 386. 

67. Ky.—Oster v. Meyer, 67 S.W. 
851, 113 Ky. 181, 23 Ky.L. 2455. 

58. Kan.—Johnson v. Gustafson, 152 
P. 621, 96 Kan. 630. 

Or.—California Western States Life 
Ins. Co. V. Marsters, 28 P.2d 233, 
146 Or. 640, rehearing denied 28 
P.2d 878, 145 Or. 640. 

59. Tex.—Mast v. Orum, 132 S.W.2d 
106, 134 Tex. 106, affirming. Civ. 
App., Ill S.W.2d 1129. 

32 C.J. p 655 note 98. 
laapse of time 

The better practice is to serve no- 
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tlce on Incompetent when application 
is made for the appointment of a 
guardian after lapse of considerable 
time since commitment, even if ap¬ 
plication is made in court which com¬ 
mitted him and his status remdlins 
unchanged.—Walker v. Graves, 126 S. 
W.2d 164, 174 Tenn. 336. 

Adjndloatioii by other court 
Ill.—In re Relsenhus* Estate, 13 N. 
B.2d 601, 294 Ill.App. 71. 

60. Va—^Fidelity & Deposit Co. of 
Maryland v. Anderson, 160 S.B. 413, 
156 Va 635, reheard 156 S.E. 828, 
166 Va. 536. 

61. N.Y.—Matter of Bellenger, 66 
N.T.S. 531, 32 Misc. 414. 

82 C.J. p 656 note 96. 

62. Tex.—Story v. Story, Clv.App., 
106 S.W.2d 370, error refused. 

63. Cal.—^Buchanan v. Superior 
Court in and for City and County 
of San Francisco, 287 P. 474, 209 
Cal. 408. 

64. Me.—Holman v. Holman, 13 A. 
676, 80 Me. 139. 

65. Iowa—^Wallace v. TInney, 122 
N.W. 986, 146 Iowa 478, 189 Am.S. 

R. 448. 

66. Tex.—^Redmon v. Leach, Civ. 
App., 180 S.W.2d 878, error dis¬ 
missed, judgment correct. 

67. N.Y.—In re Dalrymple, 168 N.Y. 

S. 238. 
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of a guardian for himself, no statutory notice is 

necessary.®^ 

(b) Temporary Guardian 

Although the rule may be changed by statute, ordi¬ 
narily notice of the application for the appointment of a 
temporary guardian Is essentlah 

Although, by force of statute, a temporary guard¬ 
ian may be appointed without notice where the wel¬ 
fare of the alleged lunatic requires it®^ and such 
statutes have been held constitutional,*^® ordinarily, 
as in the case of the appointment of a permanent 
guardian, notice of the application for the appoint¬ 
ment of a temporary guardian is an essential to due 
process and such notice is necessary in order 
that the proceedings be valid,'^^ even though not 
required by statute.*^8 

(c) Successor Guardian 

Although there Is some authority to the contrary. It 
has been generally held that a successor guardian may be 
appointed without notice. 

If the appointee fails to qualify, the court may, 
in the same proceeding, appoint another, person as 
guardian without further notice and on the res¬ 
ignation or discharge of the guardian or committee 
the court may appoint another guardian or commit¬ 
tee without further notice,^® unless the appointment 
of the original guardian was invalid for want of 
notice.^® So, too, it has been held that an appoint¬ 
ment of a successor guardian for an insane person 


whose former guardian has died may be made with¬ 
out notice to the ward;'^7 but there is also author¬ 
ity to the contrary.78 

(2) To Whom Given 

Although It Is sometimes held unnecessary to give 
notice to anyone other than the alleged Incompetent, It 
Is sometimes required and always advisable to give no¬ 
tice to members of his family or next of kin; and no¬ 
tice must be given to the persons specified by statute. 

Some cases hold that outside of notice to the pro¬ 
posed subject of the guardianship, no other person 
is entitled to notice of an application for the ap¬ 
pointment of a guardian,although it may be ad¬ 
visable to notify others,®® such as the members of 
the proposed ward’s family.®i Notice should be 
given to such persons, other than the alleged incom¬ 
petent, as may be specified by statute,®® and it is 
sometimes required that notice of the proceedings 
be given to the next of kin,®® as in the case of a 
reference to determine the propriety of appointing 
a stranger, where the next of kin have not assented 
to such appointment or united in the petition.®^ In 
such a case it is necessary that notice should be giv¬ 
en to all the next of kin,®® including the presump¬ 
tive heirs at law;®® but it has been held that the 
appointment is not invalid for want of notice to 
nonresident heirs where a majority of the heirs, be¬ 
ing residents, have been duly notified.®*? It has 
been held that a relative who has had notice of the 
inquest of lunacy is not entitled to notice of the 
application for guardianship.®® 


88. Minn.—Scott v. WUtely, 209 N. 

W. 640, 168 Minn. 74. 

Right of Incompetent to apply see 
supra subdivision c of this section. 
69. Mass.—Gkirdlner v. Jardlne, 139 
N.S3. 481, 245 Mass. 274—Bumpus 
V. French. 60 N.B. 414, 179 Mass. 
181. 

Provisional orders pending Inquisi¬ 
tion see supra § 13. 

Applicability of statute 
Under statute authorizing appoint¬ 
ment of a temporary guardian with¬ 
out notice If welfare of person over 
whom guardian was sought so re¬ 
quired, threatened marriage of sev¬ 
enty-seven-year old testator with 
forty-one-year old nurse did not au¬ 
thorize appointment without notice. 
—^In re Hanrahan*s Will, 194 A. 471, 
109 Vt. 108. 

TO. Mass.—Bumpus v. French, 60 N. 

B. 414, 179 Mass. 181. 

82 C.J. p 666 note 10. 

71. Iowa.—^McKlnstry v. Dewey, 186 
N.W. 666, 192 Iowa 768. 

78. Iowa—^In re Garner's Guardian¬ 
ship. 207 N.W. 618, 201 Iowa 626. 

32 C.J, p 666 note 18. 

73. Iowa—^McKinstry v, Dewey, su¬ 
pra 


74. Cal.—Halett v. Patrick, 49 Cal. 
590. 

75. Iowa—In re Hruska’s Guard¬ 
ianship, 298 N.W. 664, 666, 230 
Iowa 668, 138 A.D.R. 1359, citing 

I Corpus Juris —Salomon v. Newby, 
228 N.W. 661, 210 Iowa 1023, re¬ 
hearing overruled 232 N.W. 176. 

Wis.—^In re Devereaux’ Guardian¬ 
ship, 296 N.W. 91, 237 Wis. 376. 

32 C.J. p 656 note 1. 

76. Cal.—Snyder v. Superior Court 
in and for San Diego County. 274 
P. 337, 206 Cal. 846. 

77. Iowa.—In re Hruska’s Guard¬ 
ianship, 298 N.W. 664, 280 Iowa 
668, 188 A.D.R. 1369. 

78. Mass.—Allis v. Morton, 4 Gray 

68 . 

79. R.I.—Gannon v. Doyle, 19 A 331. 
16 R.I. 726. 

82 C.J. p 666 note 16. 

sa R.I.—^Hamilton v. North Provi¬ 
dence Prob. Ct., 9 R.I. 204. 

32 C.J. p 666 note 17. 

81- R.I.—^Hamilton v. North Provi¬ 
dence Prob. Ct, supra 

88. Wash.—Mayer v. Rice, 198 P. 
723, 113 Wash. 144. 

107. 


Fostlug notice 

Under some statutes, in addition 
to serving notice on the incompetent, 
it is necessary to give public notice 
of the application by posting.—Story 
V. Story, Tex.CIv.App., 106 S.W.2d 
370, error refused—32 C.J. p 666 
note 26. 

83. Mich.—Stevens v. Stevens, 264 
N.W. 162, 266 Mich. 446. 

N.C.—In re Barker, 188 S.H. 206, 210 
N.C. 617. 

32 C.J. p 666 note 19. 

Three nearest relatives must be 
given notice.—Owenby v. Standi. 8 
S.E!.2d 7, 190 Ga 60—^Blackwell v. 
Parks, 144 S.E. 24, 166 Ga 631. 

84. N.T.—In re Lamoree, 32 Barb. 
122, 11 Abb.Pr. 274, 19 How.Pr. 
876. 

82 C.J. p 656 note 20. 

85. Mich.—In re Myers, 41 N.W. 884, 
78 Mich. 401. 

86. Mich.—^In re Myers, supra. 

87. Mich.—^Munger v. EAlamazoo 
County Prob. Judge, 49 N.W. 47, 
86 Mich. 368. 

sa Ohio.—^Heckman v. Adams, 34 N. 

E>. 165, 60 Ohio St. 806. 

32 C.J. p 666 note 24. 
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(3) Mode, Form, and Sufi5cien(^ 

The notice should be In writing, should conform to the 
statutory requirements, and should be served In the man¬ 
ner prescribed by statute or In accordance with the local 
practice. 

The notice shotild be in writing,89 and should 
conform to the statutory requirements,9® and, where 
no form is prescribed, should give intelligent infor¬ 
mation of the nature of the proceeding.9i It should 
be served in the manner prescribed by statute or in 
accordance with the local • practice.99 Thus some 
cases require that the notice to a person alleged to 
be under disability must, if he is within the state,93 
be served personally,94 as distinguished from service 
by publication.95 Under some statutes personal 
service is an indispensable requisite to the appoint¬ 
ment of a guardian of the person, and the fact that 
the alleged lunatic is without the state and beyond 
the jurisdiction of the court to give personal serv¬ 
ice does not obviate the requirement® 6 Under oth¬ 
ers the alleged lunatic may be served personally in 
another state, where he has fled from the jurisdic¬ 
tion to avoid service ;97 and such statutes have been 
held to be constitutional.®8 By force of statute 


44 C.J.S. 

notice by publication on a nonresident may be suf¬ 
ficient.® 9 

In some jurisdictions the statutes provide the time 
within which the notice should be served.^ 

Service on person confined to institvition. Where 
a person has been confined to an institution for the 
insane under proceedings void for want of notice, 
notice of an application for the appointment of a 
guardian served on him while so confined and un¬ 
able to appear at the hearing is irregular.^ 

Posting notice. A statute providing that in addi¬ 
tion to serving notice on the incompetent, notice 
must be posted in accordance with the statutory di¬ 
rections, has been held to be mandatory and indis¬ 
pensable to the jurisdiction of the court.® 

(4) Waiver 

There Is disagreement among the authorities as to 
whether the alleged Incompetent may waive notice or 
process; but third persons may waive notice required 
to be given them. Mere irregularities as to process or 
notice may be waived. 

In some jurisdictions, where notice is required, the 
alleged lunatic cannot waive it^ either by his ap- 
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89. Mich.—NoTtli V. Joslln, 26 N.W. 
810, 69 Mich. 624. 

28 C.J. p 1084 note 88. 

90. R.I.—Angell v. North Provi¬ 
dence Prob. Ct., 11 R.I. 187. 

28 O.J. p 1084 note 34. 

Addressing* citation 
The citation served on the alleged 
Incompetent must be addressed to 
him, otherwise it Is Irregular.—Gil- 
mour V. Gllmour, 287 P. 634, 106 Cal, 
App. 872. 

91. Conn.—^Hutchins v. Johnson. 12 
Conn. 876, 80 Am.iD. 622. 

32 C.J. p 666 note 28. 
urotioe hSld Insuffloisnt 
Tex.—^Redmon v. Leach, Civ.App., 
130 S.W.2d 873, error dismissed, 
judgment correct. 

98. Conn.—Sears v. Terry, 26 Conn. 
273. 

82 C.J. p 667 note 29. 

Necessity of oouxt order 

(1) Under a provision that the 
court in guardianship proceedings 
*'muBt cause notice to be given to 
all persons interested, in such man¬ 
ner as such court deems reasonable.** 
any attempted service of notice, in 
the absence of an order directing It, 
would be futile.—Grlnbaum v. Supe¬ 
rior Court In and for City and Coun¬ 
ty of San Francisco, 221 P. 636, 192 
Cal. 528. 

(2) Under a statute providing that 
**the judge must cause notice to be 
given,*' a notice purporting to Issue 
from the court under Its seal and 
signed by the clerk Is sufficient.— 


Matson v. Swenson, 68 N.W. 670, 
5 S.D. 191. 

Seadlng of STimmoiui to alleged in¬ 
competent by one not authorized to 
do so does not constitute due notice. 
—^Harvey v. Rodger, 143 N.K 8, 84 
Ind.App. 409. 

Servioe of notloe held enffloient 
Iowa.—^In re Earner's Guardianship, 
207 N.W. €13, 201 Iowa 62B. 

Okl.—Shimonek v. Tillman, 1 P.2d 
164, 160 Okl. 177. 

Or.—^In re Dugan, 76 P.2d 961, 168 
Or. 439. 

33 C.J. p 667 note 29 Ccj. 

Servioe by petitioner himself held 
insufficient.—State v. District Court 
of Fifteenth Judicial Dlst. In and 
for Rosebud County, 286 P. 761, 73 
Mont 84. 

93. N.T.—In re Ryan. 40 N.T.S.2d 
692, 180 Misc. 478, affirmed 47 N.T. 
S.2d 113, 267 App.Div. 861. 

94. Cal.—Grlnbaum v. Superior 

Court in and for City and County 
of San Francisco, 221 P. 661, 192 
CaL 666. 

Tenn.—Brewer v. Brewer, 84 S.W.2d 
1022, 19 Tenn.App. 209, 

32 CJ. p 657 note 30. 

Xn Texas 

(1) It has been held recently that, 
in a proceeding for the appointment 
of a guardian, under Rev.St.l926 arts 
4114 et se<i, no personal service of 
process on the alleged incompetent is 
necessary.—^Hines v. Severs, Civ. 
App., 105 S.W.2d 388, error dismissed. 
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(2) In an earlier case it was held 
that, in a proceeding brought under 
the equivalent section of a former 
code, personal service was indispens¬ 
able.—Greenwood v. Furr, Civ.App., 
261 S.W. 332. 

95. Iowa.—Raher v. Raher, 129 N.W. 
494, 150 Iowa 511, 36 L.R.A,N.S.. 
292, Ann.CaB.1912D 680. 

90. Cal.—Grlnbaum v. Superior 

Court in and for City and County 
of San Francisco, 221 P. 651, 192 
Cal. 566. 

97. S.D.—^In re Hendrickson, 167 N. 
W. 172, 40 S.D. 211. 

98L S.D.—^In re Hendrickson, supra. 

99. Wash.—Coleman v. Cravens, 82 
P. 1006, 41 Wash. 1. 

1. U.S.—Clinton v. Twin City Oil 
Co., D.aOkl., 34 P.2d 948. 

Ga.—Owenby v. Standi, 8 S.B.2d 7, 
190 Ga, 60. 

Or.—In re Wells* Estate, 289 P. 611, 
133 Or. 155. 

32 C.J. p 667 note 35. 

8. Okl.—Short v. Dunn, 67 P.2d 18, 
180 Okl. 21. 

3. Tex.—Story v. Story, Civ.App., 
105 S.W.2d 370, error refused. 

4i Or.—^In re Wells* Estate, 289 P. 

611, 138 Or. 156. 

Posting of xLOtioo 

Tex.—Story v. Story, Civ.App., 106 S. 

W.2d 870, error refused. 

32 C.J. p 657 note 37. 

Waiver of notice of inquisition see 
supra 8 18. 
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pearance^ or by his presence in court,® or by his 
consent to the proceedings. 7 However, in other 
jurisdictions it is held that want of proper notice 
to, or service of process on, the alleged incompe¬ 
tent may be waived® by his appearance® or by his 
consent to the appointment of a guardian ji® and 
the insane person may be estopped from denying the 
validity of the appointment for want of notice.ii 
Notice required to be given to third persons may 
be waived by them.!® Mere irregularities as to no¬ 
tice or process may be waived,^® as by appearance^^ 
or presence in court.i® 

(5) Effect of Want of Notice or Irregularity 

Where notice of proceedinge for the appointment of 
a guardian Is necessary, an appointment without notice 
Is Invalid, and in some Jurisdictions, the appointment Is 
void and subject to collateral attack. An Irregularity 
In the notice does not render the appointment void. 

Where notice is necessary, an appointment with¬ 
out notice is invalid.^® In some jurisdictions want 
of notice renders the appointment voidable, but not 
voidji*^ and the order is not subject to collateral 
attack,!® particularly where it recites that due no¬ 
tice was given.!® In other jurisdictions such cir¬ 
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cumstances render the appointment void®® on col¬ 
lateral attack,®! especially where no inquisition has 
been had.®® If notice is required of the appoint¬ 
ment of a committee or guardian on the resigna¬ 
tion of the former committee or guardian, the fail¬ 
ure to give it is an irregularity which must be dealt 
with by the court of original jurisdiction,®® and can¬ 
not be the basis of collateral attack.®^ In some 
jurisdictions it is held that the failure to give the 
notice to others than the alleged incompetent per¬ 
sons within the time prescribed by the rules of court 
does not render the appointment subject to collater¬ 
al attack.®® 

It has been held that in the absence of a proper 
showing in the record of the court that notice was 
given, it will not be presumed that it was given,®® 
even after a lapse of a large number of years.®^ 
However, following the general rule, where the pro¬ 
ceeding is had before a court of general jurisdic¬ 
tion, it would be presumed on collateral attack that 
proper notice was given, in the absence of any show¬ 
ing to the contrary.®® 

Effect of irregularity. A mere irregularity, in the 


8. Mlch.--North v. Joslln, 26 N.W. 
810, 59 Mich. 624. 

Tex,—Story v. Story, Clv.App., 105 
S.W.2d 870, error refused, 
a. Me.—Winslow v. Troy, 5S A. 1008, 
97 Me. 130. 

7. Me.—Winslow v. Troy, supra, 

8. IlL—^In re Beisenhus’ Estate, 18 
N.B.2d 601, 294 Ill.App. 71. 

9. Ind.—^Harvey v. Bodgrer, 148 N.B. 
8. 84 Ind.App. 409. 

10. N.D.—^In re Guardianship of 
Jones, 268 N.W. 160, 66 N.D. 186, 
102 AL.B. 441. 

11. Colo.—^Hunt v. Hunt, 264 P. 662, 
83 Colo. 282, error dismissed 49 S. 
Ct. 186, 278 U.S. 683, 78 L.Hd. 619. 

32 C.J. p 667 note 43. 

12. Wash.—Guardianship of Glesin, 
220 P. 779, 127 Wash. 264. 

Postlacr of notlos 

Tex.—Weeks v. De Young, Clv.App., 
290 S.W. 862. 

13. S.D.—Matson v. Swenson, 58 N. 
W. 670, 5 S.D. 191. 

Wash.—In re Brvay, 116 P. 691, 64 
Wash. 188. 

14 Ind.—^Harvey v. Rodger, 148 N. 

B. 8, 84 In<lApp. 409. 

Mass.—Tuelle v. Flint, 186 IT.B. 222, 
283 Mass. 106. 

N’.T.—^In re Kaltman, 38 N.T.S.2d 622, 
affirmed 44 N.T.S.2d 689. 266 App. 
Dlv. 965. 

Okl.—Shimonek v. Tillman. 1 P.2d 
164, 160 Okl. 177. 

Wash.—^In re Brvay, 116 P. 691, 64 
Wash. 188. 


IS. Cal.—Gllmour v. Gllmour, 287 P. 

684, 106 Cal.App. 372. 

IB. Colo.—^Hultaulst V. People, 236 
P. 996. 77 Colo. 310. 

Mont.—State v. District Court of Fif¬ 
teenth Judicial Dlst In and for 
Rosebud County, 236 P. 761, 73 
Mont. 84. 

32 C.J. p 6f67 note 45. 

Effect of want of notice of lunacy 
Inquisition see supra S 18. 

17- Tex.—Cheney v. Norton, Civ. 

App., 168 S.W.2d 697. 

82 C.J. p 667 note 46. 

Belatlves or next of kin 
Under some statutes the failure to 
serve notice on relatives or next of 
kin, as provided for by statute, does 
not render the appointment void. 
N.C.—In re Barker, 188 S.B. 206, 210 
N.C. 617. 

Wls.—^In re Simmons* Guardianship, 
294 N.W. 821, 286 Wls. 806. 
la Ohio.—Oldham v. Wlnget, 191 
N.B. 824, 47 Ohio App. 287. 
Collateral attack on order generally 
see Infra 5 41. * 

19. Tex.—Cheney v. Norton, Civ. 
App., 168 S.W.2d 697—^Dickerson 
V. Dickerson, Clv.App., 167 S.W.2d 
218, error refused—Wright v. Mat¬ 
thews, Clv.App., 130 S.W.2d 413, er¬ 
ror dismissed, judgment correct, 
aa Ga.—^Jsiackwell v. Parks, 144 S. 
B. 24, 166 Ga. 681. 

Mich.—In re Griffith's Will, 291 N.W. 
21, 292 Mich. 699—Stevens v. Ste¬ 
vens, 264 N.W. 162, 266 Mich. 446. 
N.J.—^In re Cornlne’s Guardianship, 
199 A. 738, 16 N.J.Misc. 281. 
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Okl.—Tiger v. McCallom, 214 P. 194, 
89 Okl. 249. 

Tenn.—Brewer v. Brewer, 84 S.W.2d 
1022, 19 Tenn.App. 209. 

Vt.—In re Hanrahan*s Will, 194 A 
471, 109 Vt 108. . 

32 C-J*. p 657 note 47. 

21, Ga.—Blackwell v. Parks, 144 S. 
B. 24, 166 Ga. 631. 

82 C.j;. p 667 note 48. 

22, Ma—Winslow v. Troy, 53 A. 
1008, 97 Me. ISO. 

82 C.J. p 667 note 49. 

aa U.S.—Chaloner v. Sherman, N.T., 
216 F. 867, 182 C.C.A. 96, affirmed 
87 S.Ct. 186, 242 U.S. 466, 61 L. 
Bd. 427. 

aa U.S.—ChaJoner v. Sherman, su¬ 
pra. 

25. Mich.—In re Miller, 139 N.W. 
17, 173 Mich. 467. 

ae. Conn.—Hutchins v. Johnson, 11 
Conn. 376, 30 Am.D. 622. 

Mass.—^Hathaway v. Clark, 6 Pick. 
490. 

32 C.J. p 657 note 68. 

27. Mass.—^Hathaway v. Clark, 6 
Pick. 490. 

32 C.J. p 667 note 64. 

aa N.H.—Kimball v. Fisk, 39 N.H. 
110, 76 Am.D. 213. 

N.Y.—Grldley v. St. Francis Xavier 
College, S3 N.H. 321, 187 N.Y. 327. 
S.D.—Matson v. Swenson, 68 N.W. 
670, 5 S.D. 191. 

Presumption of proper notice gener¬ 
ally see the C.J.S. title Judgments 
S 426, also 84 C.J. p 642 notes 98-8. 
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notice served does not render the appointment ab¬ 
solutely void.29 Where one has been duly adjudi¬ 
cated insane, although the better practice would be 
to give notice where a considerable time had elapsed 
since such adjudication, it has been held that fail¬ 
ure to give notice is at most an irregularity not suf¬ 
ficient to render the appointment void and subject 
to collateral attack.^® 

Ratification of voidable appointment. Where the 
appointment is voidable by reason of want of notice, 
it may be confirmed or ratified after due notice is 
given.®^ 

f. Hearing or Trial and Determination 

(1) In general 

(2) Presence and representation of in¬ 

competent 

(3) Jury or commission 

(4) Evidence 

(1) In General 

Although a hearing may be unnecessary for the ap¬ 
pointment of a temporary guardian, It Is generally es¬ 
sential to a valid appointment of a permanent guardian, 
and If none Is had the appointment may be a complete 
nullity. 

Although a temporary guardian may be appoint¬ 
ed without a hearing,®® ordinarily a hearing is nec¬ 
essary to appoint a permanent guardian or commit¬ 
tee,®® and, under some statutes, the appointment of 


a guardian without a hearing is a nullity, void from 
the beginning.®^ The failure to hear the relatives, 
before making the appointment, may render the ap¬ 
pointment voidable, but not void,®® and, after a sub¬ 
sequent hearing of the relatives, the court may rat¬ 
ify and confirm the appointment.®® Where petitions 
are pending for the appointment of guardians for 
two alleged incompetents, each of the alleged incom¬ 
petents is entitled to a separate hearing.® 7 

It is the duty of the court to examine into the 
matter, even though the application is not opposed,®® 
and it should inquire into and determine all the 
facts bearing on the power and propriety of ap¬ 
pointing a guardian in the particular case.®® When 
jurisdiction has once vested in the court as required 
by law, the manner and method of determining the 
facts, to the extent that they are not governed by 
statute, rest in its sound discretion,^® controlled by 
the general rules of judicial procedure.^^ In order 
to determine on the choice of a particular person 
as guardian the court may take proofs® or order a 
reference ;4® and often such a reference is neces- 
sary.44 

Time of hearing. The hearing should be held as 
soon as reasonably possible, after the application is 
made.4® It is no objection to the petition or ap-* 
plication that it was not noted for the first day of 
the term.^® 


29. Cal.—Gllmoup v. Gllmour, 287 
P. 584, 106 Cal.App. S72. 

Okl.—Short V. Dunn, 67 P.24 IS, 180 
Okl. 21. 

Tlzne of notice 

On collateral attack by a strangler 
it Is not a fatal objection that the 
time required by statute did not 
elapse between the service of the 
notice and the hearing, It being pre¬ 
sumed. In the absence of any show¬ 
ing of the contrary, that full stat¬ 
utory notice was waived.—^Matson v. 
Swenson, 58 N.W. 570, 6 S.D. 191. 

30. Tenn.—talker v. Graves, 126 S. 
W.2d 154, 174 Tenn. 886. 

31. D.C.—Coleman v. Schwarta, 268 
P. 701, 50 App.D.C. 111. 

32. Mass.—Bumpus v. French, 60 N. 
E3. 414, 179 Mass. 131. 

33. Cal.—In re McConnell’s Estate, 
78 P.2d 1048, 26 Cal.App.2d 102. 

Tex.—Greenwood v. Furr, Clv.App., 
251 S.W. 382. 

32 C.J. p 657 note 61. 

What constitutes hearing 

“Hearing" required before appoint¬ 
ment of guardian for person of un¬ 
sound mind Is Judicial determination 
by cour't from legitimate testimony 
of issue of Insanity.—Damron v. 


Rankin, Tex.Clv.App., 34 S.W.2d 860. 

34. Tex.—^Damron v. Rankin, supra. 

35. D.C.—Coleman v. Schwartz, 268 
F. 701, 60 APP.D.C. 111. 

33. D.C.—Coleman v. Schwartz, su¬ 
pra. 

37. Wash.—^In re Gage's Guardian¬ 
ship, 122 P.2d 461, 12 Wash.2d 443. 

Hearings held separate 
Wash.—In re Gage’s Guardianship, 
122 P.2d 461, 12 Wash.2d 443. 

38. N.T.—In re Laridon, 27 N.T.S. 
2d 799, 176 Mlsc. 641. 

Bffeot of consent 

Where, in addition to alleged in¬ 
competent's written request that 
daughter be appointed guardian, 
there was evidence that alleged In¬ 
competent was about eighty-nine 
years old and unable to care for her 
property without assistance and that 
she had transferred property to a 
mentally 111 daughter and had at¬ 
tempted to have It returned, appoint¬ 
ment of guardian was proper as 
against contention that written con¬ 
sent was ineffectual.—In re Levi’s 
Guardianship, 127 P.2d 15, 62 Cat. 
App.2d 832. 

39. Tex.—Wootters v. Wynne, Civ. 
App., 7 S.W.2d 940. 
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Motives of petitioner 

(1) It has been held that the char¬ 
acter and motives of the petitioner 
are immaterial.—Graham v. Thomp¬ 
son, 125 S.W.2d 138, 174 Tenn. 278. 

(2) However, It has also been held 
that the court should always con¬ 
sider the motives of those seeking 
the appointment, at least where the 
alleged Incompetent Is an aged per¬ 
son.—In re Appointment of Guard¬ 
ian for Greer, 24 Ohio N.P.,N.S., 46. 

40. Minn,—In re Strom’s Guardian¬ 
ship, 286 N.W. 246, 206 Minn. 399. 

32 C.J. p 658 note 64. 

41. Minn.—In re Strom’s Guardian¬ 
ship, supra. 

32 C.J. p 668 note 65. 

43. Md.—In re Colvin, 3 Md.Ch. 278. 

43. N.T.—In re Palmer, 32 N.T.S.2d 
977. 263 App.Dlv. 939. 

32 C.J. p 663 note 91. 

44. N.T.—^In re Lamoree, 32 Barb. 
122, 11 Abb.Pr. 274, 19 How.Pr. 376. 

32 CJ, p 663 note 92. 

45. Iowa.—Muller v. De Vries, 188 
N.W. 885, 193 Iowa 1337. 

82 C.jr. p 658 note 72. 

46. N.T.—^Matter of Maglnn, 91 N. 
T.S. 814, 100 App.Dlv. 230. 
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New trial. If there is no substantial error a mo¬ 
tion for new trial is properly denie(l>7 

Disposition of application without proof. Under 
a statute permitting the appointment of a commit¬ 
tee for the estate of an insane convict, it has been 
held that the appointment may be made on the pe¬ 
tition, setting forth the jurisdictional facts, with¬ 
out any further proof, in the absence of objection.-*® 
Under a statute declaring the certificate of the su¬ 
perintendent of a governmental asylum for the in¬ 
sane to be sufficient to authorize the clerk of the 
court to appoint a guardian, a certificate of the su¬ 
perintendent of a private asylum or sanatorium*® 
or of an institution not shown to be one for the in- 
sane^o does not authorize such appointment. 

(2) Presence and Representation of Incompe¬ 
tent 

In a number of Jurisdictions, It Is required that the 
alleged Incompetent be present before the court when 
the application Is heard; and under some statutes at 
guardian ad litem for the alleged Incompetent must be 
appointed. 

Under appropriate statutory provisions in some 
jurisdictions, the person charged with insanity must 
be present before the court when the application is 
heard,unless he is at the time confined to an asy¬ 
lum or institution for the insane,®® or unless he is 
unable to attend by reason of physical disability in: 
which case such inability must Ik evidenced by a 
doctor’s aflBidavit and certificate,®® or unless it is im¬ 
possible,®* and even though the statute does not re¬ 
quire it, it has been held that the court should in¬ 
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sist on seeing such person, unless it very clearly ap¬ 
pears from disinterested testimony that he cannot, 
or for some reason should not, appear before the 
court or be visited.®® The presence of the alleged 
lunatic is not required under a statute expressly so 
providing.®® 

In some jurisdictions such appearance is a juris¬ 
dictional requirement without which the appoint¬ 
ment is invalid ;®7 and in others, while such appear¬ 
ance is held not to be jurisdictional, the court is 
under a duty to secure the incompetent’s presence, 
and its failure to take the necessary steps to secure 
it constitutes an abuse of discretion.®® It has been- 
held that the failure of the alleged lunatic to be 
present before the court does not invalidate the de¬ 
cree where due notice was given and the person al¬ 
leged to be insane, being of sufficient competence 
to comprehend the nature of the proceeding, refuses 
to attend.®® 

Representation. Under some statutes if after be¬ 
ing served with notice or process the lunatic does 
not appear by some interested party and apply for 
the appointment of a guardian ad litem, the court 
may of its own motion take steps to secure the 
lunatic’s representation by such guardian.®® After 
an adjudication of incompetency and appointment of 
a guardian, a successor guardian may be appoint¬ 
ed without first appointing a guardian ad litem, the 
failure to do so being at most a mere irregularity.®^ 
Under a statute providing that before a guardian is 
appointed for an alleged lunatic a guardian ad litem 
must be designated for him and the sheriff required 


47. Oa.—^Prlce v. Matthews, 2S S.E. 
2d 636, 68 Ga.App. 510. 

48. N.T.—^Trust Co. of America v. 
State Safe Deposit Co., 96 N.Y.S. 
686, 109 App.Dlv. 666, ajOirmed 79 
N.E. 996, 187 N.T. 178. 

49. N.C.—Groves v. Ware, 109 S.H. 
568, 182 N.C. 558. 

BO, Ga.—^Hamilton v. First ^NTat. 
Bank, 188 S.B. 840, 54 Ga.App. 707. 

51. Ark.—Sanders v, Omohundro, 
166 S.W.2d 667, 204 Ark. 1040— 
Payne v. Arkebauer, 80 S.W.2d 76, 
190 Ark. 614—^Monks v. Duffle, 
269 S.W. 786, 168 Ark. 118. 

Cal.—In re Andrews' Guardianship, 
110 P.2d 899, 17 Cal.2d 600, prior 
opinion, App., 108 P.2d 439— 
Schneck v. Superior Court In and 
for City and County of San Fran¬ 
cisco, App., 109 P.2d 19. 

Wls.—^In re Simmons’ Guardianship, 
294 N.W. 821, 236 Wls. 806. 
ExaminatioiL before Jury 
Tenn.—Graham v. Thompson, Tenn., 
125 S.W.2d 188, 174 Tenn. 278. 


62. Ark.—Sanders v. Omohundro, 
166 S.W.2d 667, 204 Ark. 1040. 

Ba. Cal.—^In re Andrews’ Guardian¬ 
ship, 110 P.2d 899, 17 Cal.2d 600, 
prior opinion, App., 103 P.2d 439. 

54w Wls.—^In re Simmons’ Guardian¬ 
ship, 294 N.W. 821, 236 Wls. 806. 

55. Wash.—^In re Nelson's Guard¬ 
ianship, 121 P.2d 968, 12 Waah.2d 
882. 

Better praotiLoe 

Wash.—^In re Gasre’s Guardianship, 
122 P.2d 461, 12 Wash.2d 443. 

Facts excusing appeaxanoe 

Wash.—^In re Gage’s Guardianship, 
supra. 

56. Tex.—^Hlnes v. Bevers, Clv.App., 
105 S.W.2d 388, error dismissed— 
Damron v. Rankin, Civ.App., 34 S. 
W.2d 860. 

57. Ark.—Sanders v. Omohundro, 
166 S.W.2d 667, 204 Ark, 1040— 
Payne v. Arkebauer, 80 S.W.2d 76, 
190 Ark. 614—Monks v. Duffle, 259 
S.W.. 735, 163 Ark. 118. 

58. Wls.—^In re Simmons' Guardian¬ 
ship, 294 N.W. 821, 286 Wls. 805. 

Ill 


59. Cal.—Schneck v. Superior Court 
In and for City and County of San 
Francisco, App., 109 P.2d 19. 

Courses open to court 
Where alleged Incompetent was 
normal about ninety per cent of the 
time and when notified of hearing of 
application for appointment of 
gruardlans for her person and estate 
refused to attend hearing, trial court, 
on being Informed of facts, had au¬ 
thority to proceed and appoint the 
guardian, to order a continuance, to 
issue a bench warrant to compel her 
attendance, or to go to alleged In¬ 
competent's apartment and continue 
hearing at that place, and court had 
Jurisdiction, and it was Its duty as 
court of chancery, to determine 
which procedure to adopt,—Schneck 
V. Superior Qourt In and for City 
and County of San Francisco, supra. 

60. N.J.—^In re Comine's Guardian¬ 
ship, 199 A, 783, 16 N.J.Mlsc. 281. 

61.. Iowa.—In re Hruska's Guardian¬ 
ship, 298 N;.W. 664, 230 Iowa 668, 
138 A.L.B. 1859. 
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by writ to bring the alleged Itmatic before the court, 
the proper execution of such writ, being the only 
notice provided for, is indispensable, and the court 
has no power to appoint a guardian ad litem before 
it is done.®2 

Personal examination. The court may require the 
alleged incompetent to submit to an examination for 
the purpose of testing his mental condition.®® While 
the scope of such examination rests in the sound 
discretion of the court,®* the examination should be 
limited to inquiries which have for their object the 
finding and determination of the mental condition 
of the party.®® Statutes providing that the court 
may direct a person to submit to examination by 
physicians where such person brings suit for per¬ 
sonal injuries or where it is alleged that by reason 
of insanity it is unsafe for such person to be at 
large are inapplicable in a proceeding for the ap¬ 
pointment of a guardian and do not authorize the 
court to make such an order.®® 

(3) Jury or Commission 

The question of appointing a guardian may, and In 
some Jurisdictions must, be submitted* to a Jury. In 
some states a commission must be appointed to examine 
the alleged incompetent and determine whether a guard¬ 
ian should be appointed. 


The matter may be submitted to a jury®*^ xmder 
proper instructions.®® Under some statutes sub¬ 
mission to a jury is required,®® at least where the 
petition and proofs accompanying it make out a 
prima facie case,^® unless the right is waived.^i 

Commission to determine guardianship. A stat¬ 
ute, providing that on the filing of an application for 
the appointment of a guardian for an alleged incom¬ 
petent the ordinary shall appoint a commission to 
examine him and determine whether a guardian 
should be appointed, is to be strictly construed.72 
Where such a statute obtains, the ordinary has no 
power to appoint a guardian unless the commission 
is duly constituted as required by law*^® and makes 
a unanimous return.^* 

(4) Evidence 

The presumption until overcome Is that the alleged 
Incompetent Is sane. There must be a clear showing of 
the statutory grounds for the appointment and of the 
necessity for Intervention by the court. 

In a proceeding for the appointment of a guard¬ 
ian for an alleged incompetent the presumption un¬ 
til overcome is that such person is sane.^® The 
burden of proving the venue of the proceeding is on 
the applicant;*^® but the burden is on the alleged 


62. Ala.—^Fowler v. Fowler, 122 So. 
440, 219 Ala. 453. 

63. Minn.—^Prokosch v. Brust, 161 
N.W. 180, 128 Minn. 824. 

82 C.J. p 658 note 66. 

64. Neb.—In re Kelser, 204 N.W. 
894, 118 Neb. 645. 

66. Neb.—In re Kelser, supra. 

66. Wash.—State ex rel. Nelson v. 
Superior Court of Kins: County, 
131 P.2d 144, 16 Waah.2d 407. 

67. Iowa.—^Ferguson v. Ferguson, 
167 N.W. 471, 183 Iowa 619. 

82 C.J. P 658 note 67. 

Bight to Jury trial under general 
provisions see the C.J.S. title Ju¬ 
ries § 67, also 86 C.J. p 181 note 
18-p 182(note 28. 

Submission to Jury of question of in¬ 
sanity in lunacy proceedings gen¬ 
erally see supra' § 28. 

68i, SurtraotionB held proper 

Ga.—^Price v. Matthews, 23 S.S].2d 
685, 68;Ga.App. 510. 

Iowa.—Muller v. De Vries, 188 N.W. 
885, 198 Iowa 1887. 

Xhstmotloiui held erroneous 

IlL—^Matter of Dunning, 218 IlLApp. 
602. 

69. Ky.—^Daly v. Spencer’s Commit¬ 
tee. 83 S.W.2d 602, 260 Ky. 19— 
Downing v. Slddens, 67 S.W.2d 1, 
247 Ky. 811. 

Tex,—Greenwood v. Furr, Civ.App., 
261 S.W. 882. I 


Statutory exoeptloa 
Under statute providing that when 
a person is at the time of applica¬ 
tion for appointment of trustee for 
an insane person an inmate of state 
hospital, chancellor may in his dis¬ 
cretion appoint trustee without is¬ 
suing writ to inquire by Jury wheth¬ 
er person named is insane, more ex¬ 
peditious method for appointment of 
trustee to be used at discretion of 
chancellor was intended and method 
is not available if. person whose san¬ 
ity is questioned or any relative 
within third degree of consanguinity 
objects, and statute does not purport 
to make change in the law as to mat¬ 
ter of adjudicating a person to be of 
unsound mind.—^Poole v. Newark 
Trust Co., DeL, 8 A-2d 10, 1 Terry 
168. 

70. N.T.—^In re Wieaenberg, 8 N.T. 
S.2d 745, 263 App.Dlv. 665—In re 
Ackermann’s Committee, 234 N.Y.S. 
488, 226 App.Dlv. 811. 

71. Tex—Greenwood v. Furr, Civ. 
App., 251 S.W. 832. 

Who xuay waive 

In proceeding for appointment of 
a committee for an incompetent, 
waiver of a Jury trial on issue of in¬ 
competency may not be given by a 
special guardian but may be given 
by a special guardian ,ad litem whose 
functions and duties are greater and 
general.—^In re Slade, 43 N.T.S.2d 
281. 


72. Ga.—^Lochridge v. Morgan, 18 S. 
El.2d 787, 191 Ga. 778—Templeman 
V. Jeffries. 169 S.B. 248, 172 Ga. 
896. 

73. Ga.—^Lochridge v, Morgan, 18 S. 
EL2d 787, 191 Ga. 773—Templeman 
V. Jeffries, 169 S.B. 248, 172 Ga. 
895. 

Membership of oommlssloa 

(1) Under the statute the ordinary 
must appoint to the commission two 
physicians and either the county at¬ 
torney or his appointee or the solici¬ 
tor of any city court within the 
county; if there is no county at¬ 
torney or city court solicitor the 
ordinary may appoint the solicitor 
general of the circuit or his ap¬ 
pointee.—^Lochridge v. Morgan, 18 S. 
H.2d 787, 191 Ga. 773. 

(2) In a county in which there is 
a county attorney but there is no 
such officer as a solicitor of a city 
court, the ordinary is bound under 
the statute to appoint the county at¬ 
torney to the commission.—^Temple- 
man y. Jeffries, 159 S.B. 248, 172 Ga. 
895. 

74. Ga.—Templeman v. Jeffries, am- 
pra. 

76. IlL—^McCormick v. Blaine, 178 
N.D. 196, 845 Ill. 461. 77 A.L.R. 
1215, reversing In re McCormick’s 
Bstate, 260 IlLApp. 86. 

76. Tex—Owens v. StovaU, Civ. 
App., 64 S.W.2d 860, error reused. 
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incompetent to prove that he has changed his dom¬ 
icile so as to leave the court in which the proceed¬ 
ing has been brought without jurisdiction.^ 7 Gen¬ 
eral rules relating to the admissibility of evidence 
have been applied in such proceedings.*^* It is not 
essential that the alleged incompetent testify if the 
privilege of doing so is extended;^® but refusal to 
permit the alleged incompetent to testify is preju¬ 
dicial error where the record clearly shows he is of 
sound mind.*® 

There must be a clear showing of the existence 
of the statutory grounds for the appointment*^ at 
the time of the hearing,** and the evidence must 
be sufficient to show the necessity for intervention 
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by the court.** 

g. Verdict and Findings 

Ordinarily, findings of fact and conclualona of law 
should be made, although under some statutes they are 
not required. 

Ordinarily, findings of fact*^ and conclusions of 
law** should be made, and it has been held that, 
where the allegations of the petition are denied and 
the evidence is conflicting, findings of fact are es¬ 
sential to support the court’s judgment placing the 
alleged incompetent under guardianship.** How¬ 
ever, where the petitioner makes no requests for 
findings and afterward moves for a new trial, he 
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77. N.T.—In re Beechwood, 254 N.T. 
S. 473. 142 Miac. 400. 

78. CaJ.—Buchanan v. Superior 

Court In and for City and County 
of San Francisco. 287 P. 474, 209 
Cal. 408. 

Evidence of insanity generally see 
supra §S 4-7. 

Bvldenoe held admlsslhle 

(1) Generally.—In re Warner’s Es¬ 
tate, 288 N.W. 39, 137 Neb. 26—In re 
Kelser, 204 N.W. 894, 118 Neb. 646. 

(2) Alleged mental Incompetent 
being entitled to prove that she was 
of sound mind at time of trial In 
proceeding for appointment of guard¬ 
ian. plaintiff was not limited to proof 
of defendant's mental incapacity at 
date of, and before filing of, petition 
alleging defendant’s unsoundness of 
mind when it was filed.—^Anspach v. 
Lilttler, 263 N.W. 120, 217 Iowa 787. 
Bvldenoe held Inadmissible 

Wash.—In re Green. 232 F. 689, 132 
Wash. 627. 

79. Cal.—^In re Levi’s Guardianship, 
127 P.2d 16. 62 Cal.App.2d 832. 

80. Cal.—In re Waite’s Guardian¬ 
ship, 97 P.2d 288, 14 Cal.2d 727, pri¬ 
or opinion, App., 91 P.2d 617. 

81. Cal.—In re McConnell's Estate, 
78 P.2d 1043, 26 GaLApp.2d 102, 

82. Wls.—In re Olson’s Guardian¬ 
ship, 296 N.W. 24, 236 Wis. 301. 

83. Fla.—Flewwellin v. Jeter, 189 
So. 661, 138 Fla. 640. 

Pa.—^In re Brinton, 86 Pa-Super. 194. 
Oeitlfloate of Veterans* Bureau 
Although proof that the director of 
the Veterans* Bureau has certified 
that the appointment of a guardian 
for a war veteran is a condition pre¬ 
cedent to the payment of any mon¬ 
eys due the veteran by the bureau 
is prlma facie evidence of the neces¬ 
sity for such appointment, it is not 
conclusive. 

Ill.—In re Dunning, 211 IlLApp. 633. 
—^In re Hlckell’s Estate, 149 A. 
446, 168 Md. 664, dissenting opin¬ 
ion 160 A. 26, 168 Md. 654. 

44C.J.S.-8 


Evidence hSld snfiLdent 

(1) To support verdict, findings, or 
Judgment. 

Cal.—In re Levi’s Guardianship, 127 
P.2d 15, 52 Cal.App.2d 832. 

Ind.—Perry v. Perry, 27 N.B.2d 138, 
108 Ind.App. 93. 

Me.—^Appeal of Hogan, 194 A. 854, 
136 Me. 249, 113 A.L.H. 860. 

Minn.—^In re Strom's Guardianship, 
286 N.W. 245, 206 Minn. 399. 

Neb.—In re Warner’s Estate, 288 N. 

W. 39, 137 Neb. 26. 

Pa.—In re Schulz. 177 A. 798, 818 
Pa. 110—In re Bdmundson, 173 
A. 708, 113 Pa.Super. 472. 

(2) To warrant appointment of 
guardian. 

Cal.—In re McConnell's Estate, 78 P. 
2d 1043, 26 Cal.App.2d 102—In re 
Towson's Guardianship, 12 P.2d 
1003, 124 Cal.App. 698—In re Cas¬ 
sidy’s Guardianship, 273 P. 69, 96 
Cal.App. 641. 

Fla.—^Brand v. Anderson, 192 So. 194, 
140 Fla. 707. 

Iowa.—Claussen v. Claussen, 249 N. 

W. 397, 216 Iowa 269. 

Nob.—In re Blochowitz’ Guardian¬ 
ship. 280 N.W. 438, 136 Neb. 168— 
Hall V. Hall. 248 N.W. 396, 124 
Neb. 798. 

N.D.—In re Thoreson’s Guardianship, 
4 N.W.2d 822, 72 N.D. 101. 

Or.—In re Dugan, 76 P.2d 961, 168 
Or. 439—In re Watt's Guardian¬ 
ship. 287 P. 984, 116 Or. 494. 

Pa.—In re Arthur, 7 A.2d 66, 136 
Pa. Super. 261. 

Tenn.—Graham v. Thompson, 126 S. 

W.2d 133, 174 Tenn. 278. 

Utah.—^In re Lament’s Estate, 79 P. 

2d 649, 96 Utah 219. 

Wash.—^In re Propes' Guardianship, 
122 P.2d 464, 12 Wa8h.2d 461— 
In re Gage’s Guardianship, 122 P. 
2d 451, 12 Wash.2d 443—In re 
Green's Guardianship, 216 P. 848, 
125 Wash. 670. 

Wis.—^In re O’Connor’s Guardianship, 
1 NW.2d 878, 239 Wls, 410—In re 
Heflke’s Guardianship, 263 N.W. 
188, 214 Wis. 864. 
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C3) To show incompetent’s inabil¬ 
ity to attend proceedings.—Buchan¬ 
an v. Superior Court in and for City 
and County of San Francisco, Cal. 
App., 279 P. 1004. 

(4) To warrant appointment of 
particular person. 

Ala.—^Broxson v. Spears, 113 So. 248, 
216 Ala. 385. 

Wash.—In re Gage’s Guardianship, 
122 P.2d 461, 12 Wash.2d 443—In re 
Propes* Guardianship, 122 P.2d 454, 
12 Wash.2d 461. 

Evidence held Insnfflolent 

(1) To support verdict, findings, or 
Judgment.—Richardson v. Richard¬ 
son, 260 N.W. 897, 217 Iowa 127. 

(2> To warrant appointment of 
guardian. 

Cal.—In re Waite’s Guardianship, 97 
P.2d 238, 14 Cal.2d 727, prior opin¬ 
ion, App., 91 P.2d 617. 

Minn.—In re Berge’s Guardianship, 
206 N.W. 886, 166 Minn, 103. 

Neb.—^In re Wessel’s Guardianship, 
209 N.W 492, 114 Neb. 704. 

Pa-—Petition of Edmundson, Com.Pl., 
89 PlttshLeg.J. 461—In re McKey. 
Com.Pl., 2 Pay.L.J. 242—^Ex parte 
Kelly, Com.Pl., 64 Montg.Co. 328 
—In re Bennett, Com.Pl., 32 Luz. 
Leg.Reg. 292. 

Utah.—In re Heath. 126 P.2d 1068, 
102 Utah 1. 

Wash.—In re Mlchelson's Guardian¬ 
ship, 111 P.2d 1011, 8 Wash.2d 
327. 

Wls.—In re Olson's Guardianship, 
296 N.W. 24. 236 Wis. 301. 

(3) To show change of domicile 
by alleged incompetent.—In re 
Beechwood, 264 N.Y.S. 473, 142 Misc. 
400. 

84. Minn.—Wood v. Wood,. 168 N.W. 

297, 187 Minn. 262. 

Verdict and findings in lunacy pro¬ 
ceedings see supra 5 26. 

86. Minn.—Wood v. Wood, supra. 

88L Utah.—^In re Manning, 112 P. 

167, 38 Utah 281. 

82 G.J. p 668 note 77. 
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cannot complain of the absence of findings.®"^ If 
notice is a jurisdictional requirement, the fact that 
the notice was given should be found by the ap¬ 
pointing court®8 Under some statutes findings of 
fact and conclusions of law need not be made,®® 
or at all events the failure to make a finding of in¬ 
competency before appointing a guardian is at most 
an irregularity.®0 If the trial is by jury, the jury 
must be directed to find on the specific issues as to 
the mental incapacity of the alleged lunatic,®i and 
it is error for the court to instruct them to find 
a general verdict for or against the petition.®® 
Where the issues involved are not triable to a jury 
as a matter of right, the verdict returned is not con¬ 
clusive but only advisory, and the ultimate respon¬ 
sibility for the determination of the facts rests on 
^he trial judge.®® 

Mailed woman. In a proceeding for the appoint¬ 
ment of a committee or guardian for an incompe¬ 
tent woman, it may be necessary for the purpose of 
determining the character of the order to determine 
whether she is, or is not, married.®^ 

h. Order or Decree 

The order or decree should be sufflclent in form and 
substance to invest the appointee with due authority; 
but mare irregularities will not invalidate it. It may be 
required to recite Jurisdictional facts and to be placed 
cn record. 

The appointment is effected by an order or decree 
which should be sufficient in form and substance 
to invest the appointee with due authority.®® How¬ 
ever, mere irregularities in the order or decree will 


not invalidate the appointment,®® and mere clerical 
errors may be corrected by amendment.®*^ Where 
the petition asks merely for the appointment of a 
committee or guardian for the property, it is error 
to appoint a committee or guardian for the person.®® 
Except where the statutes provide otherwise, a per¬ 
son for whom the appointment of a guardian is 
sought cannot be confined to an institution by vir¬ 
tue of such a proceeding.®® Where the court al¬ 
ready has jurisdiction of the parties and of the sub¬ 
ject matter and the proceedings are regular, the giv¬ 
ing of notice before making the order of appoint¬ 
ment is not required;^ at all events the failure to 
give such notice will at most constitute a mere ir¬ 
regularity® not sufficient of itself to render the ap¬ 
pointment void.® 

When appointment may be made. Under a stat¬ 
ute providing that, in a proceeding against an al¬ 
leged lunatic at large and without a guardian, if 
defendant is found to be of unsound mind, the court 
shall immediately and without further notice ap¬ 
point a guardian, it has been held that the court is 
required to make the appointment immediately after 
such finding but it has also been held that, al¬ 
though the statute contemplates an immediate ap¬ 
pointment, the court does not, by delay, lose juris¬ 
diction to appoint a guardian until the lunatic is 
finally discharged.® 

Recitals. Under some statutes the order is not 
required to recite the existence of facts on which 
the jurisdiction of the' court to act in the premises 
rested;® but it has also been held that, where the 


87- Minn.—Wood v. Wood, 163 N.W. 
297, 137 Minn. 262. 

88. Conn.—^Hutchins v. Johnson, 12 
Conn. 876, 30 Am.D. 622. 

Necessity of notice see supra sub¬ 
division e (1) of this section. 

89. Pa.—Graham v. Miller, 57 Pa. 
Super. 479. 

36 C.J. p 658 note 76 [a]. 

9(L Cal.—Schneck v. Superior Court 
in and for City and County of San 
Francisco, App., 109 P.2d 19. 

91. Mich.—In re Storlck, 31 N.W. 
582, 64 Mich. 686. 

Submission to jury see supra subdi¬ 
vision f (3) of this section. 

93. Mich.—^In re Storlck, supra. 

93. Neb.—In re Warner’s Estate, 
288 N.W. 39, 137 Neb. 26. 

9^ Mich.—Burgess v. Strlbllng, 95 
N.W. 1001, 134 Mich. 83. 

96. Mich.—^Munger v. Kalamazoo 
County Prob. Judge, 49 N.W. 47, 
86 Mich. 363. 

32 C.J. p 658 note 84. 

Apporttonmeat of gnardlMOs’ duties 
Portion of decree appointing guard¬ 


ians for estate of incompetent, which 
provided tnat one of guardians 
should "handle all funds," was in¬ 
valid, since guardians execute their 
duties in their Joint capacity and 
form but one collective guardian, 
and court making appointment Is not 
authorized to apportion their re¬ 
sponsibilities or duties.—In re Vo- 
shake’s Guardianship, 189 A. 763, 126 
Pa.Super. 98. 

90. Ark.—Sanders v. Omohundro, 
166 S.W.2d 667, 204 Ark. 1040. 

32 C.J. p 668 note 86. 

97. Mich.—Munger v. Kalamazoo 
County Prob. Judge, 49 N.W. 47, 
86 Mich. 363. 

32 C.J. p 658 note 86. 

Order correcting record 
As respects propriety of an order 
correcting the record, the probate 
court and circuit court on appeal 
are proper Judges of sufficiency and 
character of evidence requisite to 
satisfy them as to what was real 
order of probate court and actual 
proceedings before It In guardianship 
proceeding for alleged incompetent 
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—Randolph v. Porter, 67 S.W.2d 674, 
188 Ark. 729. 

9a Iowa.—^Welchers v. Pool, 163 N. 

W. 66, 172 Iowa 422. 

99. Cal.—Sullivan v. Dunne, 244 P. 
343, 198 Cal. 183. 

1- Tenn.—Walker v. Graves, 126 S. 

W.2d 164, 174 Tenn. 336. 

Wash.—In re Green, 232 P. 689, 132 
Wash. 627. 

a Or.—In re Dugan, 76 P.2d 961, 
168 Or. 439. 

3. Tenn.—Walker v. Graves, 125 S. 
W.2d 164, 174 Tenn. 386. 

4, Tex.—Warrick v. Moore County, 
Clv.App.. 291 S.W. 960. 

6. Tex.—Mast v. Orum, 132 S.W.2d 
106, 184 Tex. 106, affirming, Com. 
App., Ill S.W.2d 1129. 

a Cal.—Schneck v. Superior Court 
In and for City and County of 
San Francisco, App., 109 P.2d 19. 
Showing service on Incompetent 
Cal.—^Buchanan v. Superior Court in 
and for City and County of San 
Francisco, 287 P. 474, 209 Cat 408. 
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jurisdiction of the court is to be exercised in a spe¬ 
cial manner, it is necessary for the facts essential 
to the exercise of such jurisdiction to appear in the 
record,7 and, accordingly, that a judgment granting 
letters of guardianship is void on its face where it 
fails to recite that the incompetent appeared before 
the court.8 

Record. Under statute the order or decree of 
appointment may be required to be entered on the 
records of the court,^ and failure to do so renders 
the appointment a nullity.^® 

Letters of guardianship. It has been held that 
the clerk of a probate court has no authority to is¬ 
sue letters of guardianship for an incompetent per¬ 
son in vacation and an order approving such 
letters is void where the court makes no adjudica¬ 
tion of insanity and no attempt to comply with stat¬ 
utory provisions,i2 or where it is made after the 
ward’s death.^S Duly authenticated letters of guard¬ 
ianship constitute prima facie evidence of the ap¬ 
pointment of a guardian.i4 

Setting Aside or Vacating 

A void order of appointment may be set aside or 
vacated on motion or petition seaaonably brought. 

Where an order appointing a guardian for an. 
incompetent is without jurisdiction and void, it may* 
be set aside on motion,or by petition.^® A motion 
will also lie to vacate the order of appointment on^ 
the ground of fraud,^^ 'fhe order will not be set 
aside for mere irregularities in the application which 
have been cured by the subsequent proceedings 
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but, if an injustice has resulted, the order may be 
set aside, even though it is not void and the defect 
complained of is merely an irregularity.^® After 
the time for appeal has passed the question of 
whether the alleged incompetent is in fact incompe¬ 
tent as stated in the petition and found by the court 
cannot be reached, as by a motion to vacate the or¬ 
der of appointment.®® Under a statute providing* 
that no application shall be entertained for the re¬ 
moval of a conservator within less than a stated 
period after the appointment, it has been held that 
a motion to vacate the appointment of a successor 
guardian will not be entertained before the expira¬ 
tion of the statutory period after the original ap- 
pointment.®! 

Apart from the question of whether the trial court 
has power at all to set aside its order appointing 
a guardian from which no appeal has been taken 
and which for all purposes was final, certainly if 
it has such power it should exercise it only when 
in its discretion the ends of justice would be serv¬ 
ed,®® and the court’s refusal to set aside the order 
will not be disturbed in the absence of abuse of dis¬ 
cretion.®® It is no ground for vacating a decree ap¬ 
pointing a guardian, of a wife as insane that her 
husband, after making the application and before 
the decree, joined with her in a conveyance of land, 
and represented in conversation that the application 
was abandoned.®^ A de facto appointment may be 
set aside in an accounting proceeding.®® If the 
court making the appointment was without juris¬ 
diction, even though the facts defeating jurisdiction 


7. Ark.—Sanders v. Omohundro, 166 
S.W.2d 667, 204 Ark. 1040—Monks 

V. Duffle, 269 S.W. 736, 163 Ark. 
118. 

Ky.—^Daly v. Spencer's Committee, 83 
S.W.2d 602, 260 Ky. 19. 
a. Ark.—Monks v. Duffle, 259 S.W. 
736, 163 Ark. 118. 

9. Tex.—^Kelsey v. Trlsler, 74 S.W. 
64, 32 Tex.Clv.App. 177. 

10. Tex.—^Kelsey v. Trlsler, supra. 

11. Ark.—Cook v. Jeffett, 272 S.W. 
873, 169 Ark. 62. 

12. Ark.—Cook v. Jeffett, supra. 

13. Ark.—Cook v. Jeffett, supra. 

14. S.D.—Cerhart v. Quirk, 209 N. 

W. 644, 60 S.D. 269. 

15. Cal.—In re Pozzo's Guardian¬ 
ship. 286 P. 330, 104 Cal.App. 11. 

Colo.—^Hultqulst V. People, 236 P. 
996, 77 Colo. 310. 

Minn.—Scott v. Whltely, 209 N.W. 

640, 168 Minn. 74. 

82 C.J. p 669 note 91. 

Setting aside lunacy proceedings see 
supra S 27. 

161 Minn.—^In re Carpenter’s Guard¬ 


ianship, 281 N.W. 867, 203 Minn. 
477. 

32 C.J. p 669 note 92. 

The petition most allege sufflclent 
facts that would warrant an ad¬ 
judication that the order or decree Is 
void.—Jacobs v. Smith, 32 S.W. 394, 
17 Ky.L. 693—82 C.J. p 669 note 97. 
17. Minn.—Scott v. Whltely, 209 N. 

W. 640, 168 Minn. 74. 

Xn equity 

Where the appointment discloses 
constructive fraud growing out of 
the confidential relation between the 
Incompetent and his attorney, It may 
be set aside In equity.—Hall v. Hall, 
242 N.W. 607, 123 Neb. 280, denying 
rehearing and modified 239 N.W. 826, 
122 Neb. 228. 

la N.Y.—In re Todd, 183 N.T.S. 709. 
19. Tenn.—^Walker v. Graves, 126 S. 

W.2d 164, 174 Tenn. 336. 
aO. Minn.—Scott v. Whltely, 209 N. 

W. 640, 168 Minn. 74. 

Before expiration of time for appeal 
It has been held that, where a 
guardian has been appointed, and no 
appeal taken from the order of ap- 
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polntment, the probate court has no 
Jurisdiction to review such order by 
entertaining a petition for the re¬ 
moval and discharge of the guard¬ 
ian, on the ground of the competency 
of the ward, before the expiration of 
the year within which an appeal 
might have been taken from the or¬ 
der appointing the guardian.—Jac- 
queth V. Benzie, Cir. Judge, 106 N.W. 
148, 142 Mich. 174. 

21. Ill.—In re Helsenhus’ Hstate, 13 
N.BI.2d 601, 294 Ill.App. 71. 

22. Cal.—^In re Andrews’ Guardian¬ 
ship, 110 P.2d 899, 17 Cal.2d 600, 
prior opinion, App., 103 P.2d 439, 

N.Y.—In re All, 82 N.y.S.2d 746. 

28. Cal.—In re Andrews’ Guardian¬ 
ship, 110 P.2d 899, 17 Cal.2d 600, 
prior opinion, App., 103 P.2d 439, 

24. Ky.—Jacobs v. Smith, 32 S.W. 
894, 17 Ky.L. 693. 

Maas.—^Brigham v. Boston & Albany 
R. Co., 102 Mass. 14. 

25. Mich.—^In re Cameron, 122 N.W. 
278, 167 Mich. 398. 

Accounting by de facto api>ointee 
see infra § 87. 
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do not appear of record, the court of proper juris¬ 
diction may appoint a guardian for the incompetent 
without the void appointment having first been set 
aside.26 It has been held that a motion made in a 
pending proceeding to have an earlier order appoint¬ 
ing a guardian declared null and void should be 
governed by the rules applicable to collateral at¬ 
tack.^ 

Who may apply. Under a statute giving the right 
to make such application to "any person interested,” 
it has been held that the incompetent’s sister, being 
the nearest of kin and not herself disqualified, may 
apply.28 

Evidence. On a motion to set aside the appoint¬ 
ment, evidence immaterial to the issues is properly 
excluded.29 If the evidence supports the validity 
of the appointment, the motion will be denied.30 

Waiver or estoppel. It has been held that one 
subject to the disqualification of adjudged insanity 
cannot, by permitting a lapse of time or by acts 
or conduct, waive or lose by estoppel the right to 
have the order of guardianship vacated for defects 
of jurisdiction apparent on its face.81 

j. Eeview 

(1) In general 


(2) Right of review; parties 

(3) Procedure; effect of appeal 

(4) Scope of review and matters review- 

able 

(5) Determination and disposition 
(1) In General 

An order appointing a guardian Is appealable where 
there Is statutory authority therefor; otherwise an appeal 
will not lie; and an order refusing to appoint a guard¬ 
ian Is appealable In some Jurisdictions but not In others. 
Interlocutory orders are generally not appealable. 

In the absence of a statutory authorization, no 
appeal lies from an order appointing a guardian ;8 2 
this, however, has been the subject of legislative en¬ 
actment in various states, by which the appeal has 
been given.*8 On the question whether, in the ab¬ 
sence of statute, and at the instance of the peti¬ 
tioner, an appeal lies from an order refusing to 
make the appointment, the authorities differ, some 
allowing,®^ and others refusing,35 such appeal. In 
some jurisdictions, by express statutory authoriza¬ 
tion, such appeal lies.®* 

It has been held that an order appointing a tem¬ 
porary guardian is merely interlocutory and hence 
not appealable but it has also been held that an 
appeal may lie from an order rescinding the ap¬ 


se. Mo.—^Baker v. Smith’s Estate, 
18 S.W.2d 147, 223 Mo.App. 1234, 
226 Mo.App. 510. 

27. Cal.—In re Wall’s Estate, 119 P. 
2d 166, 48 Cal.App.2a 8. 

28. Tex.—Owens v. Stovall, Civ. 
App., 64 S.W.2d 360, error refused. 

29. Ill.—^In re Relaenhus* Estate, 18 
N.E.2d 601, 294 IlLApp. 71. 

sa N.C.—^In re Barker, 188 S.B. 206, 
210 N.C. 617. 

Bviaenca held laLsnffloleiit to sup¬ 
port appointment.—Redmon v. Leach, 
Tex.Civ.App., 130 S.W.2d 873, error 
dismissed. Judgment correct—Green¬ 
wood V. Furr, Tex.Civ.App., 251 S. 
W. 332. 

31. Cal.—Grinbaum v. Superior 
Court in and for City and County 
of San Francisco, 221 P. 635, 192 
CaL 528. 

32. N.a—WUlis V. Lewis, 27 N.C. 
14. 

‘imsultabUlty of appointee 
Mo.—^In Ire Shortrldge, 84 S.W.2d 
983, 229 Mo.App. 1011. 

33. Cal.—Schneck v. Superior Court 
■ in and for City and County of San 

Francisco, App., 109 P.2d 19. 

Ill.—^McCullough V. Judson, 158 N.E. 
720, 827 Ill. 381. 

Mo.—^In re Shortrldge, 84 S.W.2d 983, 
229 MO.APP. 1011. 

Neb .—In re Hergenrother’s Guardian¬ 
ship, 6 N.W,2d 118, 141 Neb. 868. 


Okl,—Swain v. Swan, 294 P. 153, 147 
Okl. 33. 

32 C.J. p 660 note 35. 

Appeal In. matters of ‘^probate’' 
Statute concerning appeals in ’’pro¬ 
bate” matters was held applicable 
to actions Involving appointment of j 
guardians and administration of es¬ 
tates.—In re Strelow’s Guardianship, 
219 N.W. 387, 116 Neb. 878. 

Uberal oonstmotion 
Ohio.—Jacobs v. Porter, App., 43 N. 
E.2d 879. 

Zh Texas 

(1) An order appointing a guard¬ 
ian as an Incident to the adjudica¬ 
tion of insanity in a proceeding 
for the commitment of an alleged 
lunatic is not appealable to the dis¬ 
trict court where no issue as to the 
guardianship is involved, since the 
appellate Jurisdiction of the district 
court over the county court Is lim¬ 
ited to probate matters.—^Leonard v. 
Dallas County, Clv.App., 292 S.W. 
249. 

(2) But since a proceeding brought 
primarily for the appointment of a 
guardian in which the finding of in¬ 
sanity is incidental is essentially a 
probate matter, the decision of the 
county court is appealable to the 
district court.—Story v. Story, Civ. 
App., 106 S.W.2d 870, error refused-^ 
Leonard v. Dallas County, Clv.App., 

iia 


292 S.W. 249—^Horton v. Horton, Civ. 
App., 264 S.W. 293. 

34. Ill.—^People ex rel. Dombroskl v. 
O’Connell, 38 N.EL2d 40, 378 Ill. 
346. 

86 C.J. p 660 note 36. 

36. Vt,—Nlmblet v. Chaffee, 24 Vt 
628. 

36 C.J. p 660 note 37. 

36L Ohio.—^Romell v. Romell, IS Ohio 
App. 31. 

Okl.—Swain v. Swan, 294 P. 163, 147 
Okl. 33. 

32 C.J. p 661 note 38. 

m Texas 

The right to appeal from the re¬ 
fusal to appoint a guardian depends 
on the nature of the proceeding In 
which the order is made. If the pro¬ 
ceeding is one to commit the alleged 
lunatic and incidentally appoint a 
guardian, there is no right to appeal 
to the district court from a finding 
that defendant is ’’not guilty;” but, 
if the proceeding is one for the ap¬ 
pointment of a guardian in which the 
determination of Insanity Is inci¬ 
dental. denial of the application Is 
appealable to. the district court.— 
Story V. Story, Clv.App., 106 S.W.2d 
870, error refused—^Leonard v. Dallas 
County, Clv.App., 292 S.W. 249. 

37. RL—^Estes v. East Providence 
Probate Court, 88 A. 977, 36 R.I, 67. 
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pointment of a temporary administrator for an in¬ 
sane person.38 it has been held that an order re¬ 
fusing to dismiss the petition or quash the sei^ice 
of the summons in a proceeding for the appoint¬ 
ment of a guardian is not appealable,89 since such 
an order is merely interlocutory.^® An order of 
the county court declaring its lack of jurisdiction 
to act further in the proceeding until the disposi¬ 
tion of a writ of certiorari to review an earlier or¬ 
der is not appealable.^^ An intermediate court, hav¬ 
ing no jurisdiction of an appeal from an order ap¬ 
pointing a conservator, is authorized only to dismiss 
the appeal; it may not direct a verdict and render 

judgment thereon.^8 

Waiver of right to appeal The general rules, 
in so far as applicable, control as to waiver,^* or 
the absence of waiver,44 of the right to appeal in 
such cases. 

Consent order. The rule, as stated in Appeal and 
Error, § 213, that an appeal will not be entertained 
from a judgment entered by consent, has no appli¬ 
cation to an order appointing a guardian of the per¬ 
son and estate of an incompetent person.^5 

Certiorari. In a proper case certiorari will lie, 
to review an order appointing a guardian,^8 al¬ 
though, following the general rule that certiorari 
will not issue in those cases in which there is a 
plain, speedy, and adequate remedy by appeal, a 
writ of certiorari will not lie to review the judg¬ 
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ment or decree appointing a guardian, where there 
is a remedy by appeal.^^ 

A writ of review will issue only at the instance 
of a party beneficially interested in the order ap¬ 
pointing the guardian.-*® 

(2) Right of Review; Parties 
Ordinarily, In order to appeal a person must have an 
Interest In the proceedlnOr and under many statutes per- 
aons aggrieved are entitled to appeal. The appeal from 
appointment of a guardian should bo taken In the name of 
the alleged lunatic. 

The appeal from the appointment of a guardian 
‘generally should be taken in the name of the al¬ 
leged lunatic,*® and he may have capacity person¬ 
ally to prosecute the appeal.®® Relatives of the al¬ 
leged incompetent who have intervened on his be¬ 
half may properly be heard on appeal.®^ Service of 
notice of appeal on the petitioner has been held 
sufficient, at least where the person named as guard¬ 
ian has not yet qualified.®® 

Who may appeal. To authorize the appeal ap¬ 
pellant must have an interest in the proceeding.®® 
A mere stranger with no interest in the result is 
not entitled to appeal.®* Where a relative is not 
entitled to notice of the proceedings for the appoint¬ 
ment of a guardian, such relative has no right of 
appeal.®® The statutes ordinarily provide that per¬ 
sons aggrieved by the adjudication are entitled to 
appeal,®® and such aggrieved persons need not have 
been parties to the original proceeding.®^ 
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88. La.—State v. Judge Tenth Ju¬ 
dicial Diet, 18 La.Ann. 623. 

39. Okl.—Swain v. Swan, 294 P. 168, 
147 Okl. S3. 

40. Pa.—In re Griffiths* Estate, 76 
Pa.Super. 296. 

41. Tex.—Landgraf v. Landgraf, 
Civ.App., 114 S.W.2d 424. 

48. Ill.—McCullough V. Judson, 168 
•N.E. 720, 327 Ill. 881. 

43. Tex.—^Hefley v. Hugen, 120 S.W. 
966, 66 Tex.Civ.App. 273. 

32 C.J. p 661 note 41. 

44. N.Y.—Matter of Maglnn, 91 N. 
T.S. 814, 100 App-Dlv. 280. 

32 C.J. p 661 note 42. 

45. N.D.—Schwarz v. Thoreson, 296 
N.W. 420, 422, 70 N.D. 662, citing 
Ck>ipiui Juzls. 

82 C.J. p 661 note 44. 

46. CaL—^Engelhardt v. Superior 
Court In and for the City and 
County of San Francisco, 269 P. 
758, 98 Cal.App. 320. 

47. Mich.—In re Phillips, 117 N.W. 
630, 164 Mich. 189. 

Wash.—State v. Denny, 74 P. 1021, 
34 Wash. 56. 

481 Mont—State ex ret Johnston v. 
District Court of Second Judicial 


Dist. in and for Silver Bow Coun¬ 
ty, 19 P.2d 220, 93 Mont 439. 

After expiration of time for appeal 
Where woman forty-three years of 
age, who suffered from aphasia but 
whose mentality was disturbed only 
about ten. per cent, of the time, dur¬ 
ing which period she was decidedly 
incompetent, and at other times, be¬ 
ing entirely normal, was notified of 
hearing of application to appoint 
guardians of her person and estate 
and was requested to appear in court 
but refused to do so, petition for writ 
of review to annul orders appointing 
the guardians did not lie.—Schneck 
i V. Superior Court in and for City 
and County of San Francisco, Cal. 
App., 109 P.2d 19. 

49. Ey.—Castleman v. Castleman, 6 
Dana 69. 

50. Cal.—Sullivan v. Dunne, 244 P. 
343, 198 Cal. 188. 

RJ.—Champlin v. Exeter Prob. Ct., 
92 A. 982, 87 R.I. 849. 

61. N.T.—In re Gibbons, 171 N.T.S. 
69, 183 App.Dlv. 802, affirming 

170 N.T.S. 1081, and affirmed 121 
N.E. 869, 224 N.Y. 615. 

68. Wis.—In re Welch, 84 N.W. 660, 
108 Wis. 387. 


63. N.C.—Willis V. Lewis, 27 N.C. 
14. 

Probate attorney for Tndiaii 
Okl.—Buell V. McKinney, 289 P. 467, 
113 Okl. 92. 

64. N.J.—^Rorback v. Van Blarcom, 
20 N.J.Bq. 461. 

N-.C.—Willis V. Lewis. 27 N.C. 14. 

Attorney in his individual capaci¬ 
ty had no power to appeal from de¬ 
cree appointing guardian for his in¬ 
competent client.—Sullivan v. Dunne, 
244 P. 848, 198 Cal. 183. 

66. R.I.—Gannon v. Doyle, 19 A. 881, 
16 R.I. 726. 

32 C.J. p 661 note 63. 

68. Ill.—People ex rel. Dombroski v. 
O’Connell, 38 N.B.2d 40, 378 Dl. 
846. 

Neb.—In re Hergenrother's Guard¬ 
ianship, 6 N.W.2d 118, 141 Neb. 868. 
Tex.—^Horton v. Horton, CivlApp.. 

264 S.W. 298. 

32 C.J. P 661 note 64. 

Xncompetent 

Ohio.—Jacobs v. Porter, App., 48 N. 
E.2d 879. 

67. Proceedhog brought in name of 
county 

Although proceeding in a county 
court by children of alleged Incompo 
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(3) Procedure; Effect of Appeal 

An appeal from a decision involving the appointment 
of a guardian for an Incompetent person must be taken 
in accordance with the applicable statutory regulations. 
In some Jurisdictions the guardian is not barred from 
acting as such by the pendency of an appeal; but In oth¬ 
ers an appeal suspends the order appealed from. 

An appeal from a decision involving the appoint¬ 
ment of a guardian for an incompetent person must 
be taken in accordance with the statutory regula- 
zions.®* 

Uniting appeals from separate orders. On ap- ■■ 
peal from a decree appointing a guardian the ap-' 
pellate court will not entertain an appeal included 
in the same notice of appeal from another order di¬ 
recting a third party to deliver property of the in¬ 
competent to the guardian.®^ 

Effect of appeal. In some jurisdictions an appeal 
from the order appointing a guardian does not take 
away his right to act while the appeal is pending 
while in others, the perfection of the appeal sus¬ 
pends the judgment or order appealed from.®i Su¬ 
persedeas may issue also to prevent the guardian 
from assuming the functions of his office.®^ Where 
the appointment of the temporary guardian' was not 
regularly and properly made, on the finding of the 
jury that the person sought to be placed under 
guardianship is competent to manage his business> 
affairs, it is proper to return to him his property 
without waiting for the termination of the appeal.®® 


(4) Scope of Review and Matters Reviewable 

Generally the appellate court will review only matters 
In the record and which were properly before the trial 
court. In a number of jurisdictions, on appeal, the ques- 
tion of guardianship is tried de novo. 

It has been held that on appeal from an order ap¬ 
pointing a guardian the court will review the evi¬ 
dence for the purpose of ascertaining whether it is. 
sufficient to sustain the order,®4 but it will ordi¬ 
narily not go dehors the record to find such evi¬ 
dence.®® Matters which were not before the trial 
court at the time of the making of the order ap¬ 
pealed from will not be considered by the appellate 
court.®® It has been held that error in reappointing 
a former guardian on the security of a former bond 
may be noticed by the appellate court of its own 
motion under the general power and duty of courts 
to protect trust estates.®*^ Where the court had ju¬ 
risdiction of the parties and subject matter, the ap¬ 
pointment of a guardian without notice, being a 
mere irregularity, was not reviewable on appeal in 
the absence of a motion to vacate the appointment.®® 

Trial de novo. In a number of jurisdictions, on 
appeal to an intermediate appellate court the ques¬ 
tion of guardianship is tried de novo.®® 

On certiorari the appellate court will not consid¬ 
er matters not properly before it for review.*^® 

(5) Determination and Disposition 

General rules as affected by applicable statutory pro¬ 


tent, for appointment' of one of the 
children as guardian, was commenced 
in name of county as plaintiff and in 
name of alleged Incompetent as de¬ 
fendant, yet the children considering 
themselves aggrteved by a refusal 
of application could appeal to dis¬ 
trict court, and were entitled to a 
trial de novo in that court, although 
county did not appeal.—Horton v. 
Horton, Tex.Clv.App., 264 S.W. 293. 

58. Neb.—^In re Hergenro therms 

Guardianship, 6 N.W.2d 118, 141 
Neb. 858. 

Okl.—Buell V. McKinney, 289 P. 467, 
113 Okl. 92. 

32 C.J. p 661 note 65. 

Tlxne for appeal 

Cal.—In re Andrews' Guardianship, 
110 P.2d 899, 17 Cal.2d 500, prior 
opinion, App., 108 P.2d 439. 

Neb.—In re Hergenrother's Guard¬ 
ianship. 5 N.W.2d 118, 141 Neb. 
858. 

ITotloe 

Waah.—In re Mlchelson's Guardian¬ 
ship, 111 P.2d 1011, 8 Wash.2d 327. 
Bond 

Wash.—In re Mlchelson's Guardian- j 
ship, supra. 


69. Utah.—In re Heath, 126 P.2d 
1058, 102 Utah 1. 

SO. Vt.—^Harwood v. Boardman, 38 
Vt. 664. 

82 C.J. p 662 note 69. 

61. Ill.—Joost V. Kacher, 148 Ill. 
App. 548. 

Nev.—O’Donnell v. Humbolt County 
Sixth Judicial Diet. Ct., 166 P. 769, 
40 Nev. 428. 

Partial snspesjilon 
Pending appeal from order of ap¬ 
pointment, court appointing guard¬ 
ian of Incompetent had jurisdiction 
to order guardian to pay claim 
against estate since statute does not 
suspend powers of guardian for all 
purposes.—In re Waite's Guardian¬ 
ship. 91 P.2d 620, 88 Cal.App.2d 316. 

62. Cal.—Coburn v. Hynes, 120 PI 
26. 161 Cal. 685. 

Okl.—Swain v. Swan, 294 P. 168, 
147 Okl. 33. 

63. Iowa.—Muller v. De Vries, 188 
N.W. 886, 193 Iowa 1337. 

64. Okl.—In re Winnett's Guardian¬ 
ship, 289 P. 603, 112 Okl. 48. 

66. Hawaii.—In re Guardianship of 
Kawal, 33 Hawaii 643. 
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60. Cal.—Schneck v, Superior Court 
in and for City and County of San 
Francisco, App., 109 P.2d 19. 

Idaho.—Collins v. Lindsay, 191 P;. 
867, 33 Idaho 230. 

Tex.—Landgraf v. Landgraf, Civ. 

App., 114 S.W.2d 424. 

Utah.—In re Lament’s Estate, 79 P- 
2d 649, 95 Utah 219. 

67. Ala.—^Broxson v. Spears, 113 So.. 
248, 216 Ala. 885. 

Guardianship bonds generally see in¬ 
fra § 63. 

ea Wash.—In re Green, 232 P. 689,„ 
132 Wash. 627. 

69. Minn.—In re Strom's Guardian- • 
ship, 286 N.W. 245, 205 Minn. 899. 

N.D.—In re Thoreson's Guardianship, 

4 N.W.2d 822. 72 N.D. 101—Schwarz 
V. Thoreson, 296 N.W. 420, 70 N.D. 
662. 

Tex.—Landgraf v. Landgraf, Civ. 
App,, 114 S.W.2d 424—Horton v. 
Horton, Civ.App., 264 S.W. 293. 

32 C.J. p 661 note 67. 

70. Wash.—State ex rel. Nelson v.. 
Superior Court of King County,. 
131 P.2d 144, 16 Wash.2d 407. 

Only matters speoUled la. appUoatloa. 
Tex.—^Landgrraf v. Landgraf, Civ. - 
App., 114 S.W.2CU 424. 
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vision* govern the determination and dlepoeltlon of the 
«ause by the appellate court. 

General rules as affected by applicable statutory 
provisions govern the determination of the cause by 
the appellate court.7i More particularly, the appel¬ 
late court will not usually disturb any action taken 
by the lower court in the exercise of its discretion,*^2 
•unless there has been manifest error or abuse.'^2 
While it has been held that a verdict adverse to the 
alleged incompetent will be scrutinized more crit¬ 
ically and interfered with more readily than in any 
other class of litigation,74 ordinarily the appellate 
court will not disturb the lower court*s findings of 
fact or the decision based thereon^s if there is suf¬ 
ficient evidence to justify the decision,76 even 
though there is also evidence sufficient to have sup¬ 
ported a contrary decision,77 or if there is a sub¬ 
stantial conflict of evidence ;78 and it has even been 
held that the appellate court will not disturb such 
findings so long as they are not manifestly against 


the weight of the evidence78 or if the evidence is 
not insufficient as a matter of law.8® 

Error will not be presumed and, at least on 
the question of the suitability of the person appoint¬ 
ed, appellant is required clearly to establish error. 82 
Indeed in the absence of any showing to the con¬ 
trary, it will be presumed that the rulings of the 
court below are correct,82 that the proceedings were 
legal and regular,84 that the facts necessary to jus¬ 
tify the order were sufficiently established,8® and 
that the guardian appointed has duly qualified and 
is acting as such;86 but presumptions such as these 
are not available in the face of facts tending to 
negative them.87 Recitals in the order will be pre¬ 
sumed to be true,82 unless there are other recitals 
which tend to negative such presumption.89 

Error which is not prejudicial will not be con¬ 
sidered as ground for reversal.®® 

On trial de novo. On a trial de novo, the appel- 


71. N.T.—^In re Gibbons, 171 N.T.S. 
69, 183 App.Dlv. 302, affirmed 121 
N,B. 869, 224 N.Y. 616. 

32 C.J. p 662 note 58. 

Tfli. Wash.—^In re Green, 232 P. 689, 
132 Wash. 627. 

32 C.J. P 662 note 69. 

73. Ala.—^Boylan v. Kohn, 66 So, 
127, 172 Ala. 276. 

32 C.J. p 662 note 60. 

Writ of oertloraTl warranted 

The supreme court, In the exer¬ 
cise of Its discretion, would not be 
warranted in denying writ of cer¬ 
tiorari to annul an order, declaring 
petitioner Insane and appointing a 
guardian, which is void on Its face 
for lack of Jurisdiction, merely be¬ 
cause petitioner might have been 
actually insane or the guardianship 
of benefit to her, or because of pos¬ 
sible confusion and litigation grow¬ 
ing out of the right of third persons 
who have contracted with the de 
facto guardian, or because petition¬ 
er might have proceeded by motion 
to set aside in the court making the 
adjudication, or might have proceed¬ 
ed in equity to have such adjudica¬ 
tion set aside, or because no appli¬ 
cation for restoration had been made. 
—Grlnbaum v. Superior Court In and 
for City and County of San Fran¬ 
cisco, 221 P. 636, 192 Cal. 628. 

74t. Iowa.—Richardson v. Richard¬ 
son, 260 N.W. 897, 217 Iowa 127— 
Coomes v. Mayer, 205 N.W. 646, 
201 Iowa 406—^Huffman v. Reamer, 
197 N.W. 476, 198 Iowa 1113. 

76. Cal.—^In re Andrews' Guardian¬ 
ship, 110 P.2d 399, 17 Cal.2d 600, 
prior opinion, App., ID'S P.2d 489. 
Neb,—^In re Blochowitz’ Guardian¬ 
ship. 280 N.W. 438. 136 Neb. 163— 


Hall V. Hall, 248 N.W. 396, 124 
Neb. 798—In re Kelser, 204 N.W. 
394, 113 Neb. 646. 

Tex.—^Hlnes v. Bevers, Civ.App., 106 
S.W.2d 388, error dismissed. 

76. Pa.—^In re Arthur, 7 A.2d 66, 
136 PaSuper. 261. 

Utah.—^In re Uamont's Estate. 79 P. 

2d 649, 95 Utah 219. 

32 C.J. p 662 note 61. 

BvldeiLoe will he considered most 
strongly in favor of the guardian.— 
In re Sears’ Guardianship, 38 P.2d 
308, 44 Arlz. 408. 

77. Cal.—In re Hunt's Estate and 
Guardianship, 62 P.2d 633, 11 Cal. 
App.2d 21. 

7a' Cal.—In re McConnell's Estate, 
78 P.2d 1043, 26 Cal.App.2d 102. 

32 C.J. P 662 note 62. 

79. Ohio.—In re Wilson's Guardian¬ 
ship, 166 N.B. 664, 23 Ohio App. 
390. 

80. Arlz.—In re Sears' Guardian¬ 
ship, 38 P.2d 308, 44 Arlz. 408. 

81. Mass.—^Flaherty v. Whitin, 146 
N.E 61, 260 Mass. 177. 

82. Minn.—In re Dahmen’s Guard¬ 
ianship, 266 N.W. 891, 192 Minn. 
407. 

83. Ala.—Broxson v. Spears, 113 So. 
248, 216 Ala. 385. 

Cal.—^In re Pozzo's Guardianship, 
286 P. 330, 104 Cal.App. 11. 

84. Cal.—Grlnbaum v. Superior 
Court in and for City and County 
of San Francisco, 221 P. 635, 192 
C€d. 628—^fn re Woodcock’s Estate, 
120 P.2d 70, 48 Cal.App.2d 717. 

Or.—re Dugan, 76 P.2d 961, 168 
Or. 439. 

AlteratiLon in affidavit 
It may be assumed that alteration 
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in affidavit of service on incompetent 
which was received in evidence with¬ 
out objection was accounted for to 
court appointing guardian.—In re 
Pozzo’s Guardianship, 286 P. 330, 104 
Cal.App. 11. 

86. Cal.—Buchanan v. Superior 
Court in and for City and County 
of San Francisco, 287 P. 474, 209 
Cal. 408—In re Wall’s Estate, 119 
P.2d 165, 48 Cal.App.2d 8. 

Or.—In re Dugan, 76 P.2d 961, 168 
Or. 439. 

Tex.—Pure Oil Co. v. Clark. Civ.App., 
37 S.W.2d 1088, error dismissed 
Clark V. Pure Oil Co., Com.App., 
66 S.W.2d 865. 

86. Cal.—^In re Wall's Estate, 119 P. 
2d 166, 48 Cal.App.2d 8. 

87. Cal.—Grlnbaum v. Superior 
Court in and for City and County 
of San Francisco, 221 P. 636, 192 
Cal. 628. 

88. CaJ.—Schulmeyer’s Guardianship 
V. McAllister, 163 P. 233, 171 Cal. 
840—In re Wall’s Estate, 119 P.2d 
166, 48 Cal.App.2d 8. 

89. Cal.—Qrinbaum v. Superior 
Court in and for City and County 
of San Francisco, 221 P. 635, 192 
Cal. 628. 

9a Iowa.—^In re Hruska's Guardian¬ 
ship, 298 N.W. 664, 230 Iowa 668, 
138 A.L.R. 1359. 

Me.—^Appeal of Hogan, 194 A. 854, 
136 Me. 249, 113 A.L.R. 850. 

Okl.—^In re Boswell’s Guardianship, 
218 P. 850, 91 Okl. 192. 

Wash.—^In re Green, 232 P. 689, 182 
Wash. 627. 

Failnra’to make findings 
Minn.—Swick v. Sheridan, 119 N.W. 
791, 107 Minn. 180. 
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late court may be authorized to issue a proper judg¬ 
ment on the issues before it,^! and may have all 
the power and discretion that was lodged in the 
court of original jurisdiction.®2 So, it has been 
held that appellate court has the power to appoint 
a guardian,®® or to name as guardian a person other 
than the one named by the trial court.®^ However, 
it has also been held that even though the cause is 
tried de novo, the jurisdiction of the court is ap¬ 
pellate rather than original;®® and if it finds the 
order incorrect it should reverse and remand rather 
than undertake to dispose of questions which were 
never reached or passed on by the trial court.®® In 
any event, it has been held that whatever judgment 
is entered should be certified to the court of orig¬ 
inal jurisdiction for execution in accordance there¬ 
with,®*^ leaving to the lower court the issuance of 
letters of guardianship.®® 

Remand, Where the proceedings below were er¬ 
roneous in some respect, the cause may be remand¬ 
ed for further proceedings®® or for modification of 
the order.i 

k. Costs 

Coats, In proceedings for the appointment of a guard- 
fan of an Incompetent, are regulated by the applicable 
statutes. 

An unsuccessful petitioner for appointment as 
guardian of an incompetent is not entitled to have 
his attorney's fees taxed against defendant regard¬ 


less of his good faith,* and the costs of the pro¬ 
ceedings may be awarded against him.® Even a 
successful petitioner has been held not entitled to 
attorneys* fees in the absence of statutory provi- 
sion.4 Under some statutes, the attorney for a 
party adverse to a successful petitioner may, in 
the discretion of the court, be allowed a sum not ex¬ 
ceeding the statutory limit and disbursements,® but 
such counsel fees may also be denied.® A special 
guardian appointed to represent the incompetent in 
the proceedings is entitled to an allowance under 
some statutes.^ 

§ 41 . -Conclusiveness and Effect of De¬ 

cision 

a. In general 

b. Collateral attack 

c. Presumptions 

a. IxL General 

The effect of the appointment of a guardian la to 
make the incompetent a ward of the court and place his 
estate In custodia legis. It establishes prima fade the 
Incompetency of the ward. 

The appointment of a guardian for a mental in¬ 
competent is in its effect not essentially different 
from the appointment of a receiver or temporary 
administrator.® It results in making the incompe¬ 
tent a ward of the court® and in placing his estate 
in custodia legis but it does not deprive the ward 


91. IdaJio.—Collins v. Lindsay, 191 
P. 367, 38 Idaho 230. 

Minn.—^In re Strom*s Guardianship, 
286 N.W. 245, 205 Minn. 399. 

92: Oa.—^Price v. Matthews. 28 S.S2. 

2d 635. 68 Oa.App. 510. 

Ohio.—In re Oliver, 83 K.B. 796, 77 
Ohio St. 474. 

93. Ohio.—In re Oliver, supra. 
Jnrlsdlotlonal defect in lower oourt 

Where, on application to be ap¬ 
pointed gruardian of incompetent per¬ 
son. citation on the application was 
not Issued and served on the incom¬ 
petent person as required by law, 
the appellate court could not, on ap¬ 
peal from proceedlnfiTs relating to 
applicant's appointment, properly 
have appointed applicant as smard- 
lan.—^Landgraf v. Landgraf, Tex.Civ. 
App., 114 S.W.2d 424. 

94. Neb.—^In re Keiser, 204 N.W. 
394, 113 Neb. 645. 

95. Minn.—^In re Strom’s Guardian¬ 
ship, 286 N.W. 246, 205 Minn. 899. 

N.D.—^In re Thoreson's Guardianship, 
4 N.W.2d 822, 72 N.D. 101. 

99: Minn.—^In re Strom's Guardian¬ 
ship, 286 N.W. 245, 205 Minn. 899. 

97. Idaho.—Collins v. Lindsay, 191 
P. 357, 88 Idaho 230. 


98. Cal.—^In re Sullivan, 77 P. 163, 
143 Cal. 462. 

Idaho.—Collins v. Lindsay, 191 P. 
867, 33 Idaho 280. 

99. N.Y.—Matter of Penfield, 148 N. 
Y.S. 439, 162 APP.D1V. 888. 

32 C.J. p 662 note 58 [c]. 

1. Iowa.—Weichers v. Pool, 153 N. 
W. 66, 172 Iowa 422. 

2. lowcL—^Miller v. Paulson, 181 N, 
W. 767, 191 Iowa 71. 

3. N.Y.—Matter of Wills, 147 N.Y.S. 
930, 162 App.Div. 776. 

32 aj. p 662 note 74. 

Costs In lunacy proceedings see su¬ 
pra ^ 84. 

4. Fla.—parte Graham, 186 So. 
202, 136 Fla. 20. 

6. N.Y.—In re Ratkowsky, 296 N.Y. 

S. 677, 261 App.Div. 403. 

8. N.Y.—In re Palmer, 82 N.Y.S.2d 
977, 263 App.Div. 939. 

7- N.Y.—^In re Palmer, supra. 
Death pending proceeding 

Special proceeding for appointment 
of a committee of the person and 
property of an alleged Incompetent 
abated on her death so that supreme 
court never acquiredT Jurisdiction 
over her property and waer^* without 
power to aUow fee to special guard¬ 
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ian payable from estate of the alleg¬ 
ed incompetent—In re Frank's Es¬ 
tate, 27 N.B.2d 801, 283 N.Y. 106. re¬ 
versing 18 N.Y.S.2d 283, 267 App.Div. 
949. 

8. Tenn.—Walker v. Graves, 125 S. 
W.2d 164, 174 Tenn. 336. 

Constraotlon as appointment of re- 
ceiyer 

N.Y.—In re Gould, 12 N.Y.S.2d 664, 
257 App.Div. 109, reargument de¬ 
nied 14 N.Y.S.2d 1006, 267 App.Dlv. 
1099, certified question answered 26 
N.E.2d 877, 282 N.Y. 182, reversed 
on other grotmds 25 N.E2d 877, 
282 N.Y. 182. 

9. Pa.—^Barclay-Westmorelond Trust 
Co. iv. Dollar Sav. Bank, 12 A.2d 
586, 838 Pa. 421—In re Weight- 
man’s Estate, 190 A. 652, 126 Pa. 
Super. 221—In re Voshake's Guard¬ 
ianship, 189 A. 758, 126 Pa.Super. 
98. 

Powers of guardian as to custody 
and support see infra | 69. 

10. Pa,—^Barclay-Westmoreland Trust 
Co. V. Dollar Sav. Bank, 12 A.2d 
586, 388 Pa, 421—In re Weight- 
man’s Estate, 190 A. 552, 126 Pa, 
Super. 221—^In re Voshake’s Guard¬ 
ianship, 189 A. 768, 126 Pa,Super. 

96. 
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of his property,or create an adverse relation¬ 
ship.!^ A trustee holding funds for the benefit of 
a lunatic is not ipso facto substituted by the appoint¬ 
ment of a committee of such lunatic.i8 The decree 
appointing the guardian cannot be looked to as en¬ 
larging the application.i4 

Where the court has jurisdiction of the person of 
the alleged incompetent and the subject matter, the 
order of appointment, even if erroneous, is not 
void.i5 Orders entered by the court in the pro¬ 
ceedings, until set aside, reversed, or modified in a 
regular and direct proceeding, have been held bind¬ 
ing on all the world,i® and in this sense the order 
of appointment is in its nature in rem.i7 One who 
acts as guardian is estopped to deny that he was 
lawfully appointed.i8 A ward who has been re¬ 
lieved from guardianship on the grotmd that he had 
regained his mental competency may be precluded 
from subsequently attacking the validity of the orig¬ 
inal appointment;!^ and it has been held that the 
order appointing a guardian is not open to attack 
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in a proceeding brought by the ward for the dis¬ 
charge of the guardian on restoration to sanity.2<> 

Where a party fails to appeal from the dismissal 
of his petition for the appointment of a committee 
for the person and estate of an alleged incompe¬ 
tent, the subject matter is res judicata as to him;^! 
and he cannot avoid this result merely by filing a 
new petition in a different capacity or relationship 
to the alleged incompetent, as where the original 
petition was filed by him as a relative of the al¬ 
leged incompetent and the new one is filed as a 

creditor.22 

On issue of incompefency. A decree appointing 
a guardian for an alleged incompetent person is 
a determination of his incompetency,23 or, at least, 
is prima facie evidence of insanity or mental in¬ 
capacity,24 and establishes a status which is no¬ 
tice of the incapacity of the ward to all the world.26 
The appointment is not, however, conclusive proof 
of the ward’s mental condition,26 particularly as of 


Tenn.—Walker v. Graves, 126 S.W.2d 
164. 174 Tenn. 386. 

Jurisdiction over ward’s estate see 
Infra § 79. 

11. Tenn.—^Walker v. Graves, su¬ 
pra. 

18. Tenn.—Walker v. Graves, supra. 
18. Ky.—Canaday v. Hopkins, 7 
Bush 108. 

Helatlve powers of guardian and 
trustee see Infra S 85. 

14. Tex.—Greenwood v. Furr, Civ. 
App., 251 S.W. 382. 

15. Tex.—^Mast v. Crum, Clv.App., 
Ill S.W.2d 1129, affirmed 132 S. 
W.2d 105, 134 Tex. 105—Burnett v. 
Tipton. Clv.App., 89 S.W.2d 440, 
error dismissed. 

Sbrror as to amount of property 
Where petition for appointment of 
a committee for an incompetent was 
made by a state officer, and the court 
had complete Jurisdiction over sub¬ 
ject matter and parties, an error 
of fact in petition and facts adopted 
by the court as to amount of incom¬ 
petent's property neither affected the 
court's jurisdiction nor invalidated 
an order appointing committee.— 
Matties V. Kingston Trust Co., 83 N. 
T.S.2d 799, 178 Misc. 256. 
ronnal ohjeotloa to nnoontestod ap- 
polxLtmeiit 

In proceedings by the ward for an 
order discharging the guardian, an 
objection by the ward that the guard¬ 
ian was not regularly appointed was 
overruled where it appeared that the 
petition for appointment was suffi¬ 
cient to confer jurisdiction on the 
court and was not contested, the ap¬ 
pointment was for the best Interest 
of the ward, and the objection was 


one of form not substance.—In re 
Lyon’s Guardianship. 265 P. 1087, 128 
Or. 94. 

SBbffeot of reoltals 

Va.—Counts v. Counts, 172 S.B, 248, 
161 Va. 768. 

OTcudsdiotloiial facts 
Cal.—^In re Pozzo's Guardianship, 285 
P. 830, 104 Cal.App. 11. 

18. Ill.—Holt V. Snodgrass. 146 N. 
B. 662, 815 Ill. 548. 

17. Ill.—McCormick v. Blaine, 178 
N.B. 195, 846 Ill. 461, 77 A.L.R. 
1216, reversing In re McCormick's 
Bstate, 260 Ill.App. 86—Holt v. 
Snodgrass, 146 N.B. 662, 315 Ill. 
648. 

18l U.S.—^McKinney v. Black Pan¬ 
ther Oil & Gas Co., C.C.A.Okl., 280 
F. 486, appeal dismissed Houts v. 
McKinney, 43 S.Ct. 868, 261 U.S. 
628, 67 L.Bd. 884. 

N.J.—Shepard v. Newkirk, 21 N.J. 
Law 302. 

19. Mich.—^In re Lacroix's Bstate, 
221 N.W. 166, 244 Mich. 148, cer¬ 
tiorari denied 49 S.Ct. 352, 279 U. 
S. 857, 78 L.Bd. 998. 

Partloipatlon In adjustment of liti¬ 
gation 

Mich.—In re Lacroix's Bstate, 221 N. 
W. 166, 244 Mich. 148, certiorari 
denied 49 S.Ct. 852, 279 U.S. 857, 
73 L.Bd. 998. 

20. Mich.—^Henderson v. Henderson, 
172 N.W. 623, 172 Mich. 36. 

21. Fa.—In re Jones, 19 A.2d 280, 
841 Pa, 329. 

22. Pa.—^In re Jones, supra, 

23. Iowa,—^In re Nelson, 126 N.W. 
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978, 148 Iowa 118, Ann.Cas.l912B 
974. 

32 C.J. p 659 note 98. 

Conclusiveness and effect of: 
Adjudication In lunacy proceeding 
see supra § 32. 

Commitment see infra 8 68. 
Neoessazy Implication 
Mass.—Gardiner v. Jardine, 139 N.B. 

481, 245 Mass. 274. 

Estoppel 

One who acts as guardlcm is estop¬ 
ped to deny the insanity of his ward. 
—Hart V. Miller, 64 N.B. 289, 29 Ind. 
App. 222. 

Guardian for special property 
The appointment of a guardian, 
pursuant to statutes under which a 
gruardian may be appointed without 
the findings of a commission, for the 
recipient of compensation under war- 
risk Insurance is not an adjudication 
that the ward is insane and Incapa¬ 
ble of handling property other than 
the Insurance, and this Is so, al¬ 
though the appointment recites that 
the guardian appointed Is guardian 
for property of the ward other than 
the Insuranca—^Rentz v. King, 17 S. 
B.2d 896, 66 Ga.App. 292. 

24. Ark.—Hill v. Hopkins, 138 S.W. 

2d 634, 198 Ark. 1049. 

32 C.J. p 669 note 2. 

Appointment as creating presump¬ 
tion of insanity see ix^fra subdivi¬ 
sion c of this section. 

26. U.S.—Gumett & Co. v. Poirier, 
C.C.A,Mass., 69 F.2d 783. 

Mass.—^Boston Safe Deposit & Trust 
Co. V. Bacon, 118 N.B. 906, 229 
Mass. 685. 

26. Mlzm.—Schultz v. Oldenburg, 277 
N.W. 918, 202 Minn. 287—Champ 
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a subsequent time;27 and the mere appointment of 
a guardian or the continuance of a guardianship is 
clearly not conclusive evidence of such mental inca¬ 
pacity as would make void all acts of the ward.^s 
It does not establish as against strangers, or as be¬ 
tween the person, or privy, and stranger, the form 
or character of the insanity,29 or any evidentiary 
fact on which the ultimate adjudicated fact is 
grounded.20 The disability arising from a decree 
of appointment, so far as it depends on the action 
of the court, begins only on the qualification of the 
guardian.8i 

The determination of the court on the merits re¬ 
fusing to appoint a committee or guardian is res 
judicata on the issue of competency,22 and bars a 
subsequent application by the same petitioner based 
on the same facts.®® 

Residence or domicile. Where the guardian has 
been appointed on a petition setting forth the re¬ 
quired jurisdictional facts, the guardian’s appoint¬ 
ment and proceedings thereunder are not void be¬ 
cause of nonresidence of the incompetent in the 
county, but are merely voidable on a showing that 
the jurisdictional fact was not as it had been al¬ 
leged in the petition.®^ While a decree appointing 
a guardian is not conclusive, that the incompetent 
was domiciled in the state as of a subsequent time,®® 
and does not establish his domicile for purposes of 
determining what laws govern descent and distri¬ 
bution,®® one who has obtained the appointment of 
a guardian on the representation that the incompe¬ 
tent resided in a particular county within the state 
may be precluded from subsequently asserting that 
the incompetent did not reside in the state.®^ 

Foreign appointment. Under the doctrine that 


each state is bound to give full faith and credit to 
the judgments of the courts of sister states, consid¬ 
ered generally in the CJ.S. title Judgments § 889, 
also 34 C.J. p 1125 note 42-p 1130 note 79, the judg¬ 
ment of a court of a sister state appointing a guard¬ 
ian will be given full faith and credit in the absence 
of a showing that such judgment is invalid or 
void.®® A void appointment by a court of one state, 
however, is as open to attack in a court of a sister 
state as if it were a decision of a court of the lat¬ 
ter state.®® 

Appointment as creating equitable^ de factOj or 
temporary guardianship. One may be held to be 
an equitable, de facto, or temporary guardian,, not¬ 
withstanding his appointment as guardian is inval¬ 
id as such but an individual appointed as a com¬ 
mittee is not a de facto committee, in possession of 
the office and exercising its functions under color 
of title, where because of the complete absence of a 
condition precedent to such appointment there was 
no office of this nature to be filled.^l An order ap¬ 
pointing a particular individual as special guardian 
may under some circumstances be construed as 
though it were an order appointing him a temporary 

guardian.42 

b. OoUateral Attack 

Collateral attack on the appointment of a guardian 
will not lie tor mere error or Irregularity, but only tor 
Jurisdictional defects appearing on the face of the record; 
and in determining what constitutes a collateral attack 
the general rules applicable to collateral attacks on 
judgments apply. 

In order to sustain a collateral attack on an order 
appointing a guardian, the order must be void and 
not merely voidable.^® The appointment may be at- 


V. Brown, 266 N.W. 94, 197 Minn. 
49—McAllister v. Rowland, 144 N. 

W. 412, 124 Minn. 27, Ann.Cas. 
1915B. 

27, Vt.—^In re Hanrahan'a Will, 194 
A. 471. 109 Vt. 108. 

28, Ark.—Hill v. Hopkins, 183 S.W. 
2d 634, 198 Ark. 1049. 

29. Mass.—^Boston Safe Deposit & 
Trust Co. v. Bacon, 118 N.B. 906, 
229 Mass. 585. 

30. Mass.—^Boston Safe Deposit & 
Trust Co. y. Bacon, supra. 

32*C.J. p 659 note 8. 

81. Conn.—Baker v. Potter, 51 Conn. 
78. 

32. N.Y.—In re Clarkson, 174 N.T.S. 
616, 186 App.Dlv. 575, affirmed 125 
N.H. 914, 227 N.T. 699. 

33. N.T.—In re Clarkson, supra. 

34. Pa.—In re Jones, 19 A.2d 280, 
841 Pa. 329—^Barclay-Westmore- 


land Trust Co. v. Dollar Say. Bank, 
12 A.2d 586, 838 Pa. 421. 

35. Vt.—^In re Hanrahan’s Will, 194 
A. 471, 109 Vt. 108. 
sa Ind,—^Hayward y. Hayward, 115 
N.B. 966. 116 N.E. 746, 65 Ind.App. 
440. 

37- Pa.—^In re Jones, 19 A2d 280, 
341 Pa. 829. 

38. Iowa.—In re Baxter, 182 N.W. 
217, 191 Iowa 407. 

32 C.J. p 660 note 80. 

39. N.T.—^Matter of Bergrmann, 97 
N.T.S. 346, 110 App.Diy. 688. 

Collateral attack see infra subdiyi- 
slon b of this section. 

40. Ark.—^Lingo v. Rainwater, 186 
S.W.2d 161, 199 Ark. 618. 

Iowa.—Jensen y. Martinsen, 291 N.W. 
422, 228 Iowa 307. 

41. Ky.—^Daly y. Spencer's Commit¬ 
tee. 83 S.W.2d 502, 260 Ky. 19. 
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42. N.T.—In re Gould, 12 N.T.S.2d 
664, 257 App.Dlv. 109, reargrument 
denied 14 N.T.S.2d 1006, 267 App. 
Diy. 1099, certified question an¬ 
swered 25 N.B.2d 877, 282 N.T. 132, 
reyersed on other grounds 25 N.E. 
2d 877, 282 N.T. 132."^ 

43. Tex.—^Bearden y. Texas Co., Ciy. 
App., 41 S.W.2d 447, affirmed. Com. 
App., 60 S.W.2d 1031. 

W.Va.—Doak y. Smith, 116 S.B. 691, 
93 W.Va. 133. 

Collateral attack: 

By reason of want or insufficiency 
of notice see supra § 40. 

In action on guardian’s bond see 
infra § 68. 

On adjudication in lunacy proceed¬ 
ing see supra S 32. 

Foreign Judgment 

(1) A Judgment of a court of a 
sister state appointing a guardian, 
if yold, is subject to attack collat¬ 
erally as well as directly.—Matter 
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tacked collaterally on jurisdictional grounds but 
collateral attack will not lie where the court had ju¬ 
risdiction,and hence will not lie on the ground of 
mere error or irregularity in the guardianship pro¬ 
ceedings.^® The grounds for the collateral attack 
must appear on the face of the record,^7 which in¬ 
cludes not only the order of appointment but also 
the pleadings on which it was based.^® Under some 
statutory provisions, where a plaintiff sues in his 
representative capacity as guardian, defendant may 
join issue on his capacity to do so without going 
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into the appointment proceedings or making direct 
attack on such proceedings.*® 

Where a suit in the nature of a bill of review to 
set aside an order appointing a guardian is a col¬ 
lateral attack, the sureties on the guardian’s general 
bond are not necessary parties.®® 

What constitutes collateral attack. The general 
rules as to what constitutes a collateral attack on a 
judgment, see the C.J.S. title Judgments §§ 408-411, 
also 34 C.J. p 520 note 34-p 52S note 91, apply to 
attacks on the appointment of a guardian.®^ In de- 
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of Bergmann, 97 N.T.S. 346, 110 App. 
Dlv. 688. 

<2) Valid foreign appointment as 
entitled to full faith and credit see 
supra subdivision a of this section. 
Proceedings held void 
La.—^Nash v. Bowden, 152 So. 306, 
178 La. 602. 

Neb.—^Brandeen v. Beale, 194 N.W. 
787, 110 Neb. 686. 

44. Tex.—^Bearden v. Texas Co., Civ. 
App., 41 S.W.2d 447, affirmed. Com. 
App., 60 S.W.2d 1031. 

32 C.J. p 660 note 19. 

45. Cal.—^In re Boutz* Guardian¬ 
ship. 76 P.2d 154, 24 Cal.App.2d 
644—Kapaport v. Porer, 66 P.2d 
1242, 20 Cal.App.2d 271. 

111.—Illinois Merchants’ Trust Co. 

V. Turner, 173 N.B. 52, 841 Ill. 
101—^Hoit V. Snodgrass, 146 N.B. 
562, 316 Ill. 648—People, for Use 
of Shepherd, v. Prpich, 17 N.R2d 
727, 297 IlLApp. 650, transferred, 
see 13 N.K2d 257, 368 Ill. 169. 

Okl.—^Petroleum Auditors Ass’n v. 

Landis, 77 P.2d 730, 182 Okl. 297. 
Tex.—Bearden v. Texas Co., Civ.App., 
41 S.W.2d 447, affirmed, Com.App.. 
60 S.W.2d 1031. 

W.Va.—^Doak v. Smith, 116 S.B. 691, 
93 W.Va. 133. 

32 C.J. p 660 note 21. 

48. U.S.—Smith v. Burt, D.C.La., 
46 F.2d 336. 

111.—Hoit v. Snodgrass. 146 N.E. 562, 
316 Ill. 548. 

Iowa.—^iTensen v. Martlnsen, 291 N. 

W. 422. 228 Iowa 307. 

Ky.—Goss V. Spicer, 169 S.W.2d 14, 
293 Ky. 368. 

32 C.J. p 660 note 20. 

Want of bond as ground for collater¬ 
al attack see infi'a S 68. 
Appointment as temporary guardian 
On a collateral attack, where It 
appears that there was an adjudica¬ 
tion of lunacy prior to the appoint¬ 
ment of the guardian. It is immate¬ 
rial that the application by the 
guardian asked that he be appointed 
temporary guardian and that his ap¬ 
pointment be made permanent at the 
next term of court, and that this was 
the way the matter was handled.— 
blast y. Orum, 132 S.W.2d 105, 134 


Tex 106, affirming, Civ.App., Ill S. 
W.2d 1129. 

Absence of Jury trial 
Tex.—^Bearden v. Texas Co., Com. 
App., 60 S.W.2d 1031, affirming, Civ. 
App., 41 S.W.2d 447—Cheney v. 
Norton, Civ.App., 168 S.W.2d 697. 
Besldence of Incompetent 
Neb.—In re Ramp’s Estate, 201 N. 

W. 676, 113 Neb. 3. 

Pa.—In re Jones. 19 A.2d 280, 841 
Pa. 329. 

32 C.J. p 660 note 21 [a]. 

Statement of age, or valne of estate 
N.T.—Matties V. Kingston Trust Co., 
33 N.T.S.2d 799, 178 Mlsc. 266. 
Tex—Dickerson v. Dickerson, Civ. 

App., 167 S.W.2d 218, error refused. 
Eligibility of gnardlan 
Cal.—In re Boutz’ Guardianship, 76 
P.2d 164, 24 Cal.App.2d 644. 

Mo.—State ex rel. McWilliams v. 
Armstrong, 9 S.W.2d 600, 320 Mo. 
1122. 

47. Cal.—In re Boutz’ Guardianship, 
76 P.2d 154, 24 Cal.App.2d 644. 
Ga.—Owenby v. Standi, 8 S.E.2d 7, 
190 Ga. 60. 

Okl.—Micco V. Huser, 91 P.2d 1069, 
185 Okl. 394—Bartlett v. Bell, 267 
P. 309. 125 Okl. 236. 

Tex.—^Vick V. Downing, Civ.App., 
120 S.W.2d 279—^Bearden v. Texas 
Co., Civ.App., 41 S.W.2d 447. af¬ 
firmed, Com.App., 60 S.W.2d 1031. 
W.Va.—Doak v. Smith, 116 S.E. 691. 

93 W.Va. 133. 

32 C.J. p 660 note 21. 

Adjudication of Insanity 

(1) Recitals in the order appoint¬ 
ing the guardian that the incompe¬ 
tent had been duly and legally ad¬ 
judged a person of unsound mind are 
conclusive of Jurisdiction.—Cheney 
V. Norton, TexCiv.App., 168 S.W.2d 
697. 

(2) An order by a court of gen¬ 
eral Jurisdiction appointing a guard¬ 
ian is not void as against a col¬ 
lateral attack on the ground that the 
ward had not been adjudged insane, 
where the absence of such adjudica¬ 
tion does not affirmatively appear ei¬ 
ther in the order appointing the 
guardian or in the application for 
such appointment.—^Bearden v. Tex¬ 
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as Co.. Tex.Civ.App., 41 S.W.2d 447, 
affirmed, Com.App., 60 S.W.2d 1031. 

(3) An order adjudging that the 
ward “is a person of unsound or 
weak mind to the extent that he is 
not capable of properly managing 
and handling his estate” does not af¬ 
firmatively disclose that the court 
did not adjudge that the ward was 
of unsound mind within the meaning 
and spirit of the law authorizing 
the appointment of a guardian of his 
estate.—^Vick v. Downing, Tex.Clv. 
App., 120 S.W.2d 279. 

48. Tex—Bearden v. Texas Co., Civ. 

App., 41 S.W.2d 447, affirmed. Com. 

App., 60 S.W.2d 1031. 

49. Iowa.—^Jones v. Schaffner, 180 

N.W. 672, superseded 188 N.W. 787, 

193 Iowa 1262. 

BO. Tex—^Rodden v. Smith, Clv.App., 

95 S.W.2d 997. 

51. Attacks held collateral 

(1) Suit brought by one claiming 
to be guardian by appointment of 
court against one claiming to be 
guardian of same person under ap¬ 
pointment by court of another coun¬ 
ty, in which petition calls for re¬ 
lief other than Impeachment and rev¬ 
ocation of order of appointment, is 
collateral attack.—^In re Ramp's Es¬ 
tate, 201 N.W. 676, 118 Neb. 3. 

(2) In a suit for trespass to try 
title brought by heirs of the incom¬ 
petent against one claiming under 
a deed from the incompetent’s guard¬ 
ian, a claim that the deed was made 
while the guardian was acting as a 
temporary guardian and that there is 
no authority for the appointment of 
a temporary guardian for a person 
of unsound mind is a collateral at¬ 
tack on the validity of the order ap¬ 
pointing the guardian.—Mast v. 
Orum. 132 S.W.2d 106, 134 Tex 106, 
affirming, Civ.App., Ill S.W.2d 1129. 

(8) In suit by guardian of lunatic 
against former county Judge and his 
surety on ground of negligence of 
county Judge in not complying with 
statute relating to appointment of 
guardian, the defense that statute in 
question was unconstitutional and 
that proceedings thereunder were 
void constituted a collateral attack 
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termining whether an attack on an order appointing 
a guardian is direct or collateral, consideration will 
be given to whether all the parties to be affected 
are before the court, and if they are not, the attack 
will be classed as collaterals^ While an attack on 
the validity of the guardianship is collateral where 
made in a suit by the guardian to enforce a claim 
of the incompetent's estate,S3 an application filed in 
the guardianship proceedings to vacate or set aside 
the decree appointing the guardian,S4 on the ground, 
for example, that the court was without jurisdic¬ 
tion to make the appointment,ss constitutes a direct 
and not a collateral attack on the appointment 

c. Fresumptions 

A presumption In favor of the validity of the appoint¬ 
ment of a guardian obtains if the appointment was made 
by a court of general Jurisdiction. Appointment of a 
guardian gives rise to a rebuttable presumption of In¬ 
sanity. 

Following the general presumption in favor of the 
jurisdiction of courts of general jurisdiction, as 
discussed in Courts § 96, if the guardianship pro¬ 
ceedings are had in a court of general jurisdiction, 
the presumption is in favor of the validity of the 
appointment of the guardian,3® whereas in view of 
the absence of a presumption of jurisdiction in the 
case of courts of inferior or limited jurisdiction, as 
discussed in Courts § 97, ordinarily there is no pre¬ 
sumption of the validity of an appointment by such 
a court,and the jurisdictional facts must affirma¬ 
tively appear.58 It has been held, however, that 


where the proceedings are had in a probate court, 
and such court acts within its jurisdiction, its judg¬ 
ment is entitled to the same presumptions as the 
judgments of courts of general jurisdiction, al¬ 
though the probate court may be a court of limited 
jurisdiction.®® 

The appointment of a guardian creates a pre¬ 
sumption of insanity,®® which will prevail for at 
least a reasonable time thereafter.®! The presump¬ 
tion is, however, rebuttable,®3 and it has been held 
that such an appointment raises no presumption of 
continued incapacity in a subsequent proceeding to 
discharge the guardian.®® 

§ 42. Eligibility 

a. In general 

b. Discretion of court and factors con¬ 

trolling its exercise 

c. Particular persons 

a. In General 

The court may appoint any proper person as guardian 
of a mental incompetent and la not bound to appoint 
the petitioner. 

Any proper person may be appointed guardian of 
an insane person.®^ The court should consider the 
character of the proposed guardian for integrity 
and sound judgment,®® and should not appoint any 
person who is unsuitable,®® such as one whose in¬ 
terests are adverse to those of the incompetent.®^ 
The court need not appoint the petitioner.®® 


on the validity of the guardianship 
proceedings.—Genzer v. Fillip, Tex. 
Clv.App., 134 S.W.2d 730, error dis¬ 
missed, Judgment correct. 

(4) Other proceedings.—Gioss v. 
Spicer, 169 S.W.2d 14, 293 Ky. 368. 

52. Tex.—^Rodden v. Smith, Clv.App., 
95 S.W.2d 997. 

Failure to Join sureties as parties 
Tex.—^Rodden v. Smith, supra. 

63. Tex.—^Vlck V. Downing, Clv.App., 
120 S.W.2d 279. 

64h Pa.—^In re Ddmundson, 167 A. 
502, 109 Pa.Super. 495. 

55, Tex.—Owens v. Stovall, Civ. 
App., 64 S.W.2d 360, error refused. 

56. Cal.—^In re Boutz* Guardianship, 
76 P.2d 154, 24 Cal.App.2d 644— 
Rapaport v. Forer, 66 P.2d 1242, 20 
Cal.App.2d 271. 

82 C.J. p 660 note 23. 

I^ompetent’s presence at hearing 
Okl.—^Petroleum Auditors Ass'n v. 

Landis. 77 P.2d 780, 182 Okl. 297. 
Finding M to lunacy 
Tex.—^Mast v. Orum, 132 S.W.2d 105, 
184 Tex. 105, affirming, Civ.App., 
Ill S.W.2d 1129. 


67. Tenn.—^Brewer v. Griggs, 10 
Tenn.App. 378. 

32 C.J. p 660 note 25. 

58L Ky,—^Daly v. Spencer's Com¬ 
mittee, 83 S.W.2d 602, 260 Ky, 19. 
Tenn.—^Brewer v. Griggs, 10 Tenn. 
App. 878. 

32 C.J. p 660 note 24. 

59. Mo.—Crohn v. Modern Woodmen 
of America, 129 S.W. 1069, 145 Mo. 
App. 168. 

60. Me.—Appeal of Eastman, 194 A 
686, 185 Me. 233. 

N.C.—Sutton V. Sutton, 22 S.B.2d 
553, 222 N.C. 274. 

Or.—Schindler v. Parzoo, 97 P. 756, 
52 Or. 462. 

Appointment as prlma facie evi¬ 
dence of Insanity see supra subdi¬ 
vision a of this section. 

61. Or.—Schindler v. Parzoo, supra. 

62. Me.—^Appeal of Eastman, 194 A 
686, 185 Me. 238. 

63. Mass.—Chase v. Chase, 108 N.E. 
857, 216 Mass. 894. 

64. Cal.—Schulmeyer v. McAllister, 
168 P. 233, 171 Cal. 340. 

32 C.J. p 662 note 76. 

66. Ala.—Xenos v. Vafes, 142 So. 
75, 226 Ala. 89. 
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6a Pa—In re Appointment of 
Guardian, Com.Pl., 36 Luz.Leg.Reg. 
389. 

Wash.—^In re Green’s Guardianship, 
216 P. 843, 126 Wash. 670. 

67. N.T.—^In re Sarlyanis, 19 N.Y.S. 
2d 431. 173 Mlsc. 881. 

Pa—^In re Voshake’s Guardianship, 
189 A 753, 125 PaSuper. 98—In re 
Appointment of Guardian, Com.Pl., 
35 Luz.Leg.Reg. 389. 

32 C.J. p 662 note 77. 

XUdebtedaesB to lucompeteut 
Neb.—In re Lyon’s Guardianship, 299 
N.W. 322, 140 Neb. 169. 

Interest not shown adverse 
Cal.—^In re Cassidy’s Guardianship, 
278 P. 69, 95 Cal.App. 641. 

Payment of debt 

Applicant for guardianship of in¬ 
sane person, dlSQualifled because of 
debt to estate, Is properly appointed 
on payment prior to appointment.— 
Newberry v. Gauntt, Tex.Clv.App., 
292 S.W. 629. 

68. Cal.—Schulmeyer v. McAllister, 
158 P. 283, 171 Cal. 840. 

Wash.—^In re Migneresr's Guardian¬ 
ship, 118 P.2d 440, 11 Wash.2d 42. 
82 C.J. p 662 note 78. 
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b. Discretion of Oourt and Factors Controlling 
Its Exercise 

The court has a wide discretion in the aelectlon of 
a guardian or committee for an Incompetent. While the 
court, will consider the recommendations of Interested 
persons, the paramount factor Is the welfare of the 
incompetent. 

Subject to statutory restrictions,®® selection of a 
guardian or committee for a mental incompetent 
lies within the broad judicial discretion of the ap¬ 
pointing court,and the action of the appointing 
court will not be revised^l except for abuse.^® 
Factors influencing exercise of discretion. In the 
selection of a guardian or committee for a mental 
incompetent the controlling consideration is the wel¬ 
fare of the incompetent but, subject to this par¬ 
amount consideration, in the selection of the guard¬ 
ian or committee the court will exercise the great¬ 
est care in order that the rights of all parties in¬ 
terested may be best subserved.'^^ The court should 
consider the suggestions or recommendations of per¬ 
sons interested in the proceedings,*^® including those 
of the lunatic himself,7® and may follow the rule of 
appointing him who is recommended by the great¬ 


est number of those entitled to be heard.'^^ Where 
the committee must maintain intimate relations with 
the relatives, their wishes and interests, if they co¬ 
incide with the incompetent’s welfare and happiness, 
should be considered,*^® and ought not to be ig- 
nored.7® However, the court is not bound by the 
suggestions of the interested persons,*® nor is it 
required to follow the wishes of the incompetent 
himself.*^ 

c. Farticnlar Persons 

(1) In general 

(2) Heirs, next of kin, and relatives gen¬ 

erally 

(3) Husband or wife 

(4) Public oflScials 

(1) In General 

While the general practice of the courts Is to appoint 
only residents as guardians for Incompetent persons, an 
alien or nonresident may be appointed In the absence of 
a prohibitory statute. 

Unless prohibited by statute, an alien*® or non¬ 
resident** may be appointed guardian of a mental 


69. Neb.—In re Lyon's Guardian-1 
ship, 299 N.W. 822, 140 Neb. 169. ! 

70. Ala.—Broxson v. Spears, 113 So. 
248. 216 Ala. 386. 

Cal.—^In re Cassidy's Guardianship, 
278 P. 69, 96 Cal.App. 641. 

Ind.—Cook V. Cook, 141- N.E. 471, 
81 Ind.App. 243. 

Iowa.—^In re Hruska's Guardianship, 
298 N.W. 664, 280 Iowa 668, 188 A. 
L.R. 1S59. 

Minn.—In re Dahmen's Guardianship, 
266 N.W. 891, 192 Minn. 407. 

Neb.—^In re Lyon's Guardianship, 299 
N.W. 322, 824, 140 Neb. 169, citlngr 
Corpus Juris. 

N.T.—^In re Rothman, 188 N.E. 147, 
268 N.Y. 31, affirming: 262 N.Y.S. 
976, 238 App.Dlv. 886, reargrument 
denied 263 N.Y.S. 936, 239 App.Dlv. 
770. 

Or.—In re Dug:an, 76 P,2d 961, 168 
Or. 439. 

Pa.—^In re Arthur, 7 A.2d 66, 136 Pa. 
Super. 261—In re Voshake's Guard¬ 
ianship, 189 A. 763, 126 Pa.Super. 
98. 

Wash.—^In re Migmerey's Guardian¬ 
ship, 118 P.2d 440, 11 Wash.2d 42. 
82 C.J. p 668 note 79. 

71- Ala.—Broxson v. Spears, 113 
So. 248, 216 Ala. 886. 

Neb.—^In re Lyon's Guardianship, 299 
N.W. 822, 824, 140 Neb. 169, citing: 
Corpus Juris. 

82 C.J. p 663 note 80. 

72. Neb.—^In re Lyon's Guardian¬ 
ship, supra, citing: Coxpua Juris. 
82 aj. p 663 note 81. 


Dlscretloii held abused 

]Sy.—^Makemson y. Commonwealth, 
167 S.W.2d 813, 292 Ky. 634. 

Wash.—In re Green's Guardianship, 
216 P. 843, 125 Wash. 570. 

Abuse of discretion not shown 
Iowa.—^In re Hruska's Guardianship, 
298 N.W. 664, 280 Iowa 668, 138 
A.L.R. 1359. 

Minn.—In re Dahmen’s Guardianship, 
266 N.W. 891, 192 Minn. 407. 

Pa.—In re Arthur, 7 A2d 66, 186 Pa- 
Super. 261—^In re Voshake's Guard¬ 
ianship, 189 A. 763, 125 Pa.5uper. 
98. 

Wls.—^In re Devereaux' Guardianship, 
296 N.W. 91, 237 Wls. 876. 

73. Ala.—^Xenos v. Vafes, 142 So. 
76, 225 Ala. 89. 

Cal.—^In re Boutz' Guardianship, 76 
P.2d 154, 24 Cal.App.2d 644. 

Neb.—^In re Lyon's Guardianship, 299 
N.W. 822, 140 Neb. 169. 

N.T.—In re Sariyanls, 19 N.Y.S. 2d 
431, 173 Misc. 881. 

32 C.J. p 663 note 88. 

Statutory provisions as not changlngr 
rule 

Statutory provisions favoring: ap¬ 
pointment of the nearest relative as 
g:uardlan of an Incompetent are con¬ 
strued as doing: so only on the as¬ 
sumption that such an appointment 
will best subserve the welfare of the 
Incompetent, and not because the law 
recogmlzes any rle:hta as Inhering: in 
the mere fact of relationship, and 
under such statutes the welfare of 
the incompetent still remains the 
paramount and controlling factor.— 
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Broxson v. Spears, 118 So. 248, 216 
Ala. 885. 

74. N.T.—^Matter of Cooper, 94 N.Y. 
S. 270, 105 App.Div. 449. 

7B. Pa.—In re Voshake’s Guardian¬ 
ship, 189 A. 763, 125 Pa.Super. 98. 
32 C.J. p 663 note 86. 

76. Ala.—^Broxson v. Spears, 118 So. 
248, 216 Ala. 885. 

77. Md.—^In re Colvin, 3 Md.Ch. 278. 

73. N.Y.—Matter of Cooper, 94 N.T. 
S. 270, 105 App.Div. 449—In re La- 
moree, 32 Barb. 122, 11 Abb.Fr. 274, 
19 How.Pr. 376. 

79. N.Y.—^In re Williams* Commit¬ 
tee. 298 N.Y.S. 881, 252 App.Div. 
814—^Matter of Cooper, 94 N.Y.S. 
270, 105 APP.D1V. 449. 

Pa.—^In re Voshake's Guardianship, 
189 A. 763, 125 Pa.Super. 98. 

80. Pa.—In re Arthur, 7 A.2d 55, 
136 Pa.Super. 261—^In re Voshake’s 
Guardianship, 189 A. 753, 126 Pa. 
Super. 98. 

81. Cal.—In re Cassidy's Guardian¬ 
ship, 273 P. 69. 95 Cal.App. 641. 

32 C.J. p 663 note 85. 

88, Ala.—^Xenos v. Vafes, 142 So. 

76. 226 Ala. 89. 

XTo status as offloer of oourt 

Guardian appointed by probate 
court held not “officer of court" un¬ 
der statute so as to render alien, not 
, Quallfled elector. Ineligible to accept 
appointment.—^Xenos v. Vafes, supra. 

83. U.S.—Smith V. Burt. D.C.La., 46 
F.2d 836. 
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incompetent, and statutes restricting the right of 
nonresidents to act as executors or administrators 
of a decedent’s estate are inapplicable.84 While the 
court has power to appoint a nonresident,85 it is the 
general practice of the courts to appoint only resi¬ 
dents,86 so that they may be readily amenable to 
service of process.87 Nonresidence in the county in 
which the proceedings are had affords no objection 
to appointment, as committee for a lunatic, of one 
who is a resident of the state.88 

In the case of a nonresident lunatic with property 
located within the state, it has been held that the 
court may, subject to statutory regulations, appoint 
either a resident or a nonresident guardian of such 
property,86 the matter being committed to the dis¬ 
cretion of the court.80 

Women. If the lunatic is an unmarried female, 
it is proper for obvious reasons that the committee 
of her person should be a woman.8i 

(2) Heirs, Next of Kin, and Relatives Gen¬ 
erally 

Except as the matter may be otherwise regulated by 
statute, It Is discretionary with the appointing court to 
select a relative or a stranger as guardian or committee 
of a mental Incompetent. 


In the absence of contrary statute there is no re¬ 
quirement that the next of kin or other close rela¬ 
tive be appointed as guardian or committee of a 
mental incompetent,62 and appointment of a stran¬ 
ger may be justified,63 in the discretion of the 
court,64 especially where it appears clearly that the 
relative selected or suggested by the next of kin is 
an improper person for the position.66 On the oth¬ 
er hand, if it appears that a close relative or nom¬ 
inee is the person most likely to protect the prop¬ 
erty of the incompetent from loss, such a relative66 
or nominee67 will be appointed, and it has been said 
that ordinarily strangers will not be appointed un¬ 
less it is impossible to find a suitable person within 
the family circle or their nominees,68 and as matter 
of practice it is improper to appoint a stranger 
against the wishes of the interested relatives with¬ 
out cause, and without notice.66 

Statutes declaring a preference in favor of ap¬ 
pointment of certain relatives as guardians have 
been construed as not mandatory in favor of such 
relatives even though they be fit and competent, and 
despite such statutory provisions the court still re¬ 
tains a judicial discretion as to selection of a guard- 


Cal.—^In re Boutz* Guardianship, 7fi 
P.2d 154, 24 Cal.App.2d 644. 

32 C.X p 664 note 22. 

No statiLS as “olvU ollloer” 

As regards validity of appointment 
of nonresident guardian for incom¬ 
petent's estate, a guardian is not a 
"civil officer" within provisions of 
statute requiring such officer to he 
resident of California.—^In re Boutz’ 
Guardianship, supra. 

8^ Cal.—^In re Bouts’ Guardianship, 
supra. 

85. Cal.—^In re Boutz* Guardianship, 
supra. 

TaUdlty of acts before removal 
Cal.—^In re Boutz* Guardianship, su¬ 
pra. 

Chiardiaa. of the person 

Doubt has been expressed regard¬ 
ing the authority of the court to 
appoint a nonresident guardian of 
the person, cls distinguished from the 
estate, of a resident lunatic.—In re 
Sail, 110 P. 32, 626, 59 Wash. 639, 140 
Am.S.R. 885. 

86. N.T.—In re Santora, 1 N.T.S.2d 
687. 253 App.Div. 208. 

32 C.J. p 664 note 17. 

87. N.T.—^In re Santora, supra- 

88. Ind.—Cook v. Cook. 141 N.B. 471, 
81 Ind.App. 243. 

32 C.J. p 664 note 16. 

89. Wash.—In re Sail, 110 P. 82, 
69 Wash. 539, 140 Am.S.H. 885, 


rehearing denied 110 P. 626, 59 
Wash. 539, 140 Am.S.B. 885. 

32 C.J. p 664 notes 18, 19. 
Appointment of foreign guardian as 
guardian of ward's property within 
state see infra § 154. 

9a N.Y.—^Matter of Bartelme, 69 N. 
T.S. 468, 34 Misa 131, 9 N.T.Ann. 
Cas. 448. 

Appointment where merited 
N.T.—Matter of Rollo, 136 N.T.S. 

620, 162 App.Dlv. 166. 

91. Md.—Gibson's Case, 1 Bland 
138, 17 Am.D. 257. 

32 C.J. p 664 note 14. 

98. La-—^Bradley v. Commercial Nat. 

Bank, 129 So. 371, 170 La. 859. 
Okl.—Ned V. Robinson, 74 P.2d 1166, 
181 Okl. 607, certiorari* denied 68 

S. Ct 1054, 304 U.S. 550, 82 L.Bd. 
1622, rehearing denied 69 S.Ct 68, 
305 U.S. 669, 83 L.Ed. 434. 

Wash.—In re Mlgnerey's Guardian¬ 
ship, 118 P.2d 440, 11 Wash.2d 42. 
32 C.J. p 663 note 99. 

93. N.T.—^In re Rothman, 188 N.B3. 
147, 263 N.T. 31, affirming 262 N. 

T. S. 976. 238 App.Dlv. 835, reargu- 
ment denied 263 N.T.S. 936, 239 
App.Div. 770. 

94. N.J.—In re McAdams, 104 A. 
201, 89 N.J.Bq. 169, affirmed In re 
Morrisey, 107 A. 896, 89 N.J.Bq. 
237. 

32 C.J. p 668 note 2. 

96. N.T.—In re Rothman, 188 N.B. 
147, 263 N.T. 31, affirming 262 N.T. 
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S. 976, 238 App.Div. 835, reargu¬ 
ment denied 263 N.T.S. 936, 239 
App.Div. 770. 

96. Ala.—^Broxson v. Spears, 113 So. 
248, 216 Ala. 385. 

Minn.—^Prokosch v. Brust, 161 N.W. 

130, 128 Minn. 224. 

Wash.—In re Mignerey's Guardian¬ 
ship, 118 P.2d 440, 11 Wash.2d 42. 
32 C.J. p 663 note 1. 

Son and daughter are preferred as 
guardians and ministers of temporal 
affairs of insane person over stran¬ 
gers to his blood.—Sullivan v. Dunne, 
244 P. 343, 198 Cal. 188. 

father of the lunatic, having the 
custody of his estate, will be pre¬ 
ferred.—Coleman v. Lunatic Asylum 
Com'rs, 6 B.Mon., Ky., 239. 

Hlstorioal disonsslon of early role 
against appointment of heirs see 82 
C.J. p 663 notes 93-99. 

97. N.T.—In re Rothman, 188 N.B. 
147, 263 N.T. 31, affirming 262 N. 

T. S. 976, 238 App.Dlv. 835, reargu¬ 
ment denied 263 N.T.S. 986, 239 
App.Div. 770—^In re Williams' Com¬ 
mittee, 298 N.T.S. 881, 262 App.Div. 
314. 

9a N.T.—In re Dietz. 287 N.T.S. 

892, 247 App.Div. 366. 

99. N.T.—In re Rothman, 188 N. 
B. 147, 268 N.T. 31, affirming 262 
N.T.S. 976, 238 App.Div. 835, rear¬ 
gument denied 268 N.T.S. 986, 239 
App.Div. 770—Irii re Dietz, 287 N.T. 
S. 392, 247 App.Dlv. 866. 
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ian for a mental incompetent.! The fact that an es¬ 
tate is owned jointly by the incompetent and a cer¬ 
tain relative does not require appointment of such 
relative as guardian of the estate.2 Failure of one 
claiming a prior right to appointment as guardian 
of an incompetent to assert such right during in¬ 
fancy does not constitute a waiver of the prior right 
to appointment.® 

Relatives by affinity have been held under no dis¬ 
ability to act as guardian or committee of mental 
incompetent.^ 

(3) Husband or Wife 

Ordinarily a husband or wife Is to be preferred over 
other persons as guardian of the Incompetent spouse. 

The husband, if otherwise a suitable person, ordi¬ 
narily is to be preferred as guardian or committee 
of his incompetent wife,® unless extraordinary facts 
are presented to warrant the appointment of anoth¬ 
er;® but in the absence of contrary statute there 
is no rule of law requiring the appointment of the 
husband in such a case,^ and it will be refused if 
the husband is an unsuitable person.® The same 
considerations apply with regard to the appointment 
of the wife as guardian of her insane husband.® 

Under statute. In some jurisdictions, by force of 
statute, the husband or wife of a person of unsound 
mind, where such husband or wife is not disquali¬ 
fied, is entitled to the guardianship in preference to 
any other person.!® 

Testamentary wishes. While a husband may have 
no statutory right to appoint a testamentary guard¬ 
ian for his mentally incompetent wife, the express¬ 


ed wishes of the testator are entitled to considera¬ 
tion,!! and the wishes of the testator as expressed 
in his will may lead the court in the exercise of 
its discretion to appoint a stranger in preference to 
one of the children.!® 

(4) Public Officials 

In the absence of contrary statute, a public official 
may act as guardian of a mental Incompetent. 

Except where otherwise provided by statute,!® 
'a public official, possessing the proper qualifications, 
may be appointed guardian of an incompetent per- 
son,!4 especially where the petitioner consents.!® 

§ 43 . -Corporations 

A properly qualified corporation may act as guard¬ 
ian or committee of the estate of an incompetent. 

Where a corporation is duly authorized by its 
charter or governing statute, it may act as guard¬ 
ian or committee of the estate of a mental incom¬ 
petent;!® and the courts have upheld the validity 
of such an appointment as against attacks based on 
constitutional grounds,!*^ or on considerations of 
public policy.!® 

§ 44. Qualification 

One appointed as guardian or committee of a mental 
Incompetent should duly qualify in compliance with ap¬ 
plicable statutory regulations. 

One appointed as guardian or committee of a 
mental incompetent is ordinarily required to file a 
bond, as shown infra § 53, and in some states he 
must take an oath of office,!® although it has been 
held that, where a trust company is appointed as 
guardian, its officers need file no oath.®® A com- 


1. Ala.—^Brozson y. Spears, 113 So. 
248, 216 Ala. 385. 

Dangliter preferred over lirotlier 
as aruardian of person.—^Broxson v. 
Spears, supra. 

2. Ala.—^Broxson v. Spears, supra. 

3. Tex.—^Newberry v. Gauntt, Civ. 
App., 292 S.W. 629. 

4. Cal.—^In re Cassidy's Guardian¬ 
ship, 273 P. 69. 95 Cal.App. 641. 

32 CJ. p 663 note 99 [b]. 

5. N.B:.—Appeal of Drew, 67 N.H. 
181. 

N.T.—Matter of Andrews, 106 N.Y.S. 
13, 66 Misc. 6. modllled on other 
grounds 109 N.Y.S. 831, 125 App. 
Div. 467, reversed on other grounds 
86 N.H. 699, 192 N.Y. 614. 

ft. N.Y.—^Matter of Andrews, supra. 
7. Cal.—In re Fegan, 46 Cal. 176, 
affirming Myr. Prob. 101. 

ft Cal.—^In re Fegan, supra. 

Adverse Interest 

N.Y.—In re Palmer, 32 N.Y.S.2d 977, 
263 App.Dlv. 939. 


9. Vt—^Robinson v. Frost, 64 Tt 
105, 41 Am.R. 835. 

Commimlty property 
The wife is entitled to be appoint¬ 
ed the guardian of her husband 
where his only property consists of 
community property.—^In re Wood, 
188 P. 787, no Wash. 630. 

1ft La.—^Bradley v. Commercial Nat. 

Bank, 129 So. 371, 170 La. 859. 

Tex.—Sheen v. Sheen, Clv.App., 244 
S.W. 286. 

32 C.J. p 664 note IL 

11. Wash.—^In re Mignerey's Guard¬ 
ianship, 118 P.2d 440, 11 Wash.2d 
42. 

12. Wash.—In re Mignerey's Guard¬ 
ianship, supra. 

13. Okl.—Clinton v. Mullens, 110 P. 
2d 917, 188 Okl. 480. 

ICember of oounty excise board has 
been held to be a county official 
within the meaning of a statute pro¬ 
viding that it shall be unlawful for 
county or city officials to serve as 
guardian, whether theretofore or 

127 


thereafter appointed, of any Incom¬ 
petent to whom he Is not related.— 
Clinton V. Mullens, supra. 

Id, Ga.—^Price v. Matthews, 23 S.E. 

2d 636, 68 GaApp. 610. 

32 C.J. p 664 note 29. 

Department of Instltntlous 
Cal.—In re Abdale’s Estate, 139 P.2d 
347, 69 Cal.App.2d 446. 

16. N.Y.—Matter of Owens, 5 Daly 
288, 47 How.Pr. 160. 

16. Minn.—^Minnesota Loan & Trust 
Co. v. Beebe. 41 N.W. 232, 40 Minn. 
7, 2 L.R.A. 418. 

14a C.J. p 296 notes 37, 38. 

17. Minn.—^Minnesota Loan & Trust 
Co. V. Beebe, supra. 

1& Minn.—Minnesota Loan & Trust 
Co. V. Beebe, supra. 

19. La.—In re Rochon, 16 La.Ann: 

6 . 

32 C.J. p 664 note 32. 

20. Minn.—^Minnesota Loan & Trust 
Co. v. Beebe, 41 N.W. 232, 40 Minn. 
7, 2 L.R.A. 418. 
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mittee or guardian who has been irregularly ap¬ 
pointed may be considered as a de facto appointee.^^ 

§ 45. Termination of Guardianship 

The guardianship of a mental Incompetent Is termi¬ 
nated by hla death or by decree In proceedings for termi¬ 
nation thereof. 

The guardianship of a mental incompetent may be 
terminated by his restoration to sanity, as discussed 
infra § 56, by the death, removal, or resignation 
of the guardian, as discussed infra §§ 46-49, and 
by the death of the ward^a The failure of the 
court to appoint a successor, following discharge of 
• the guardian or conservator of the incompetent, and 
its return of his property to the incompetent raises 
a presumption of his competence and in legal effect 
terminates the guardianship or conservatorship.^^ 
The guardian or committee, if living, is not consid¬ 
ered discharged unless he has turned over to the 
proper person the assets of his ward.^^ 

An order terminating a guardianship may, under 
statute, have the force and effect of a determina¬ 
tion by the court that the incompetent is restored 
to mental competency.^B In some jurisdictions if 
the l^ardian has been discharged, although the 
adjudication of insanity remains in force, the pre¬ 
sumption of the continuity of insanity does not 
arise but, in other jurisdictions, the adjudica¬ 
tion of insanity remaining in force, the mere dis¬ 


charge of the guardian is not sufficient to destroy 
the presumption.27 The discharge of the guardian¬ 
ship by the court does not necessarily involve a 
finding that it was not properly granted in the first 
instance.28 

Minor incompetent. The guardianship of a minor 
incompetent does not terminate by operation of law 
on the minor^s attaining majority.^® 

Statutory proceeding for termination. Under 
statutes in some jurisdictions, a person under guard¬ 
ianship as mentally unsound, an habitual drunkard, 
or a spendthrift, may petition, at any time after 
a certain period from the appointment of the guard¬ 
ian, for the termination of the guardianship.30 The 
trial court is accorded a large discretion in deter¬ 
mining whether or not the incompetent is a proper 
subject for continuation of the guardianship and 
whether or not his best interests will be subserved 
thereby.51 The discretion exercised by the trial 
court must be a sound, judicial discretion,32 and its 
findings are not necessarily conclusive on appeal.33 
Each case must be decided on the basis of its own 
facts,34 and the test to be applied in determining 
whether or not the guardianship should be termi¬ 
nated. is the welfare of the petitioning ward,36 and 
his ability to manage his own property and affairs.33 
The guardianship should.not be terminated when 
it appears that it will be detrimental to the welfare 
of the ward to. have the guardian removed.37 Gen- 


21. Mich.—In re Smith, 122 N.W. 
564, 168 Mich. 174—^In re Cameron, 
122 N.W. 278, 167 Mich. 898. 

22. Idaho.—McGrath v. West End 
Orchard & Land Co., 261 P. 623, 
626, 48 Idaho 266, cltlnsr Goipns Ju¬ 
ris. 

Ill.—In re Hire’s Estate, 83 N.E.2d 
662, 309 I11.APP. 666, reversed on 
other grounds 40 N.E.2d 68, 879 
Ill. 201. 

Ind.—Masters v. Jones, 64 N.E. 213, 
158 Ind. 647. 

Mo.—^In re Thomasson, 169 S.W.2d 
626, affirming, App., 119 S.W.2d 
433—State ez rel. Piyor v. Ander¬ 
son, App., 112 S.W.2d 857, manda¬ 
mus quashed 123 S.W.2d 181, 343 
Mo. 896—^Hoftnann v. Sawyer, 60 
S.W.2d 674, 227 Mo.App. 149. 

N.T.—Quan Tim v. Prudential Ina 
Co. of America, 26 N.Y.S.2d 21, af¬ 
firmed 29 N.T.S.2d 132. 

Ohio.—Simpson v. Holmes, 140 N.B. 
895, 106 Ohio St. 437. 

Pa.—In re Frew’s Estate, 16 A.2d 26, 
840 Peu 89—^In re Graham’s Es¬ 
tate. 23 A.2d 236, 147 Pa.Super. 67, 
affirmed 81 A.2d 125, 346 Pa. 479. 

Tex.—^Berry v. O’Hair, Clv.App., 4 S. 
W.2d 666. 

32 C.J. p 666 note 88. 


EfiCect of ward’s death generally see 
infra § 60. 

23. Conn.—^Doris v. McFarland, 166 
A. 62. 118 Conn. 694. 

Closing guardianship under statute 
In oase of oonuaunlty property 
Tex.—^Read v. Read, Civ.App.. 122 S. 
W.2d 1110, error dismissed. 

24. Mass.—Mclntlre v. Ensign, 121 
N.E. 642, 232 Masa 83. 

Payment to ward’s attorney 
Wash.—^In re Nelson’s Estate, 134 P. 
2d 985, 17 Wash.2d 33. 

25. Ohio.—^Blkenberry v, McFall, 
App., 36 N.E.2d 27. 

Restoration to sanity see infra 8S 64~ 
56. 

26. Mass.—Wlllwerth v. Leonard, 81 
N.E. 299, 166 Mass. 277. 

27. Ind.—^Redden v. Baker, 86 Ind. 
191. 

2& Iowa—In re Hall, 124 N.W. 621. 

29. Okl.—Mullen v. Glass, 148 P. 
679. 48 Okl. 549. 

30. Iowa—^Perry v. Roberts, 220 N. 
W. 86, 206 Iowa 803. 

Statute InapplioahXe to temporary 
guardianship 

Iowa—Holly v. Holly. 188 N.W. 446, 
167 Iowa 684. 
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31. Iowa.—^In re Hawk’s Guardian¬ 
ship, 288 N.W. 114, 227 Iowa 232— 
Perry v. Roberts, 220 N.W. 86, 
206 Iowa 303—^Haworth v. Stanley, 
200 N.W. 410. 

Beasons for recognising large dis¬ 
cretion 

Iowa—Coomes v. Mayer, 205 N.W. 
646, 201 Iowa 406. 

^ Iowa—In re Hawk’s Guardian¬ 
ship, 288 N.W. 114, 227 Iowa 282. 

33, Iowa—^In re HAwk's Guardian¬ 
ship, supra—Perry y. Roberts, 220 
N.W. 85, 206 Iowa 808. 

3^ Iowa—In re Hawk's Guardian¬ 
ship. 288 N.W. 114, 227 Iowa 282. 

hCere apprehension not ground for 
oontinuanoe 

Iowa—Coomes v. Mayer, 205 N.W. 
645. 201 Iowa 406. 

35. Iowa—^Perry v. Roberts, 220 
N.W. 86, 206 Iowa 803. 

3& Iowa.—^Perry y. Roberts, supra 

37. Iowa—^In re Hawk’s Guardian¬ 
ship. 288 N.W. 114, 227 Iowa 232— 
Perry v. Roberts, 220 N.W. 86, 206 
Iowa 3U3—^Haworth v. Stanley, 200 
N¥W. 410. 
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eral rules apply in such actions with respect to the 
pleadings, evidence, trial, and judgment or decree.*® 

§ 46. - Kesignation 

Generally the guardian of a mental incompetent may 
not resign at his mere pleasure. 

While the court may have power to accept the 
resignation of a guardian or committee,39 inde¬ 
pendent of statutory permission, the committee or 
guardian cannot resign at his pleasure he will 
not be discharged as a matter of course, on his own 
application, merely because the execution of the 
trust has become unpleasant to him,*i although the 
parties in interest consent.^3 

A guardian who wishes to resign should comply 
with statutory provisions relating thereto.43 While 
the guardian should give notice of his application 
for permission to resign,where not required by 
statute, the giving of notice is within the discre¬ 
tion of the court,and it may be dispensed with 
where it would be a nullity or would be unneces¬ 
sary.4 9 

§ 47 . -Removal 

a. In general 

b. Grounds 


c. Jurisdiction 

d. Procedure 

In General 

The courts have power to remove guardians or com¬ 
mittees of mental Incompetents. 

While the court, in the exercise of a broad dis- 
cretion,47 has power to remove the guardian of a 
mental incompetent,48 it may not act arbitrarily in 
this respect.49 Statutes governing removal of the 
guardian should be liberally construed in favor of 
the incompetent ward. 3 9 

Vacation of the order of appointment of a guard¬ 
ian for a mental incompetent operates as a removal 
of the guardian.3l 

b. Grounds 

Neglect or misconduct In office may afford ground for 
removal of a guardian of an incompetent, and he may also 
be removed on grounds falling short of an overt breach 
of his official duty. 

Although the question of removal of a guardian 
of an incompetent ordinarily is addressed to the 
discretion of the court, as shown supra subdivision 
a of this section, the court’s power of removal may 
be exercised only for cause,32 and, where statutes 
specify the grounds for removal of a guardian, he 
may not be removed on any ground other than those 
set forth by the statutes.33 Neglect- or misconduct 


*3a Alleeratloiut properly strlokan 
Iowa.—In re Hawk's Guardianship. 

288 N.W. 114, 227 Iowa 282. 
Bardea of proof 

Iowa—Perry v. Roberts, 220 N.W, 
85, 206 Iowa 303. 

SnffloleiLcy of evldenoe 
Iowa—^In re Hawk's Guardianship, 
288 N.W. 114, 227 Iowa 232—Perry 
V. Roberta, 220 N.W. 85. 206 Iowa 
303. 

Trial 

Iowa—In re Hawk's Guardianship, 
288 N.W. 114, 227 Iowa 232. 

Final decree, in proceeding* to ter¬ 
minate guardianship, subjecting mar¬ 
ried woman to wardship as mentally 
Incompetent, is not necessarily bind¬ 
ing on strangers, who accepted from 
her £n:‘antee mortgage security for 
loan in reliance on earlier decree that 
she was competent to make deeds.— 
Montgomery v, Boesche, 207 N.W. 
606, 114 Neb. 314. 

39. Wash.—Jorgenson v. Winter, 126 
P. 967. 69 Wash. 678. 

32 C.J. p 666 note 45. 

40. W.Va—Evans v. Johnson, 19 S. 
E. 623, 39 W.Va. 299, 45 AnuS.R. 
912, 23 L.R.A. 737. 

41. N.T.—Matter of Lytle, 8 Paige 
251. 

44 0. J.S.-« 


48. N.T.—Matter of Miller, 16 Abb. 
Pr. 277. 

43. Mo.—State ex rel. McWilliams 
V. Armstrong, 9 S.W.2d 600, 820 
Mo. 1122. 

Application and notice 
Payment of all funds belonging 
to the ward according to a court 
order, and the entry of a court or¬ 
der discharging the guardian, have 
been held not to operate as a termi¬ 
nation of the guardianship where no 
resignation was filed with the court 
and there was no publication of no¬ 
tice of intention to resign as required 
by statuta—State ex rel. McWil¬ 
liams V. Armstrong, supra. 

Final acooTUit 

Order accepting guardian’s resig¬ 
nation was held void for gruardlan's 
failure to present and have allowed 
his final account.—Southern Surety 
Co. v. Tessum, 228 N.W. 326, 178 
Minn. 496, 66 A.L.R. 1136. 

44. Ga.—Griffin v. Collins, 49 S,E. 
827. 122 Ga. 102. 

46- Me.—^Hovey v. Harmon, 49 Me. 
269. 

Wash.—Jorgenson v. Winter, 126 P. 
967, 69 Wash. 578. 

4fti Me.—^Hovey v. Harmon, 49 Ma 
269. 


Wash.—^Jorgenson v. Winter, 126 P. 
967, 69 Wash. 678. 

47. Cal.—^In re Russell’s Guardian¬ 
ship, 136 P.2d 8'69. 21 Cal.2d 767. 
prior opinion, App., 127 P.2d 60. 
Ky.—Burton v. Burton’s Committee, 
90 S.W.2d 687, 262 Ky. 499—Hines 
V. Brown’s Committee, 88 S.W.2d 
314, 261 Ky. 680. 

N.T.—In re Kassler, 19 N.T.S.2d 266. 
178 Mlsc. 866. 

32 C.J. p 666 note 69, p 667 note 6 . 

4a N.Y.—^In re Chason, 293 N.T.S. 
972, 162 Mlsc. 639. 

Wash.—In re Hemrlch's Guardian¬ 
ship, 59 P.2d 748, 187 Wash. 21. 

32 aj. p 666 note 63. 

49. Wash.—In re Hemrlch's Guard¬ 
ianship, supra. 

Sa Ga.—^Alken v. Mitchell, 18 S.E.2d 
219, 66 G&App. 309. 

61. Ala.—^Broxson v. Spears, 118 So. 
248, 216 Ala. 885. 

5A Ky^Haswell v. Wedding, 127 
S.W.2d 162, 277 Ky. 729. 

32 C.J. p 665 note 58. 

63. Cal.—^In re Sherman’s Guardian¬ 
ship. 108 P.2d 717, 42 Cal.App.2d 
261. 

Mo.—State ex rel. McWilliams v. 
Armstrong, 9 S.W.2d 600, 320 Mo. 
1122. 
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in office may afford ground for removal of the ' 
guardian or committee,5^ such as mismanagement 
of the estate,56 claiming or representing interests 
antagonistic to the ward’s estate,®® loaning money 
without authority,®^ using the ward’s money to pay 
his own debts®® or to purchase property in his own 
name,®® and failure to renew his bond.®® While 
failure to invest the funds of the ward, in connec¬ 
tion with other mismanagement of the estate, has 
been held ground for removal of the guardian,®i it 
has also been held that the proper remedy is to hold 
the guardian liable for interest as provided by stat¬ 
ute.®® Matlfeasance in office is not essential to re¬ 
moval,®® and in a proper case the guardian or com¬ 
mittee may be removed on grounds falling short of 
an overt breach of his official duty.®^ Thus unfit¬ 
ness or unsuitability,®® such as that arising from an¬ 
tipathy of the ward toward the committee,®® fixed 
habits of intemperance,®7 or conviction of a fel¬ 
ony,®® may constitute grounds for removal. 

Where the guardian complies with his duties as 
defined by law, there can be no cause for removal,®® 
and the court may refuse to remove the guardian or 


committee for asking exhorbitant compensation 
conduct prior to appointment as guardian failure 
to file an inventory as required by statute, where 
the nature of the estate did not really require such 
formal act;*^® lack of strict compliance with stat¬ 
utory requirements as to accounting ;73 poor in¬ 
vestments of the ward’s funds the incompetent’s 
distrust and suspicion of the guardian ;76 insolven¬ 
cy of the committee;'^® and neglect of duty with 
reasonable excuse and without substantial prejudice 
to the incompetent ward."^*^ 

Nonresidence. The fact that the guardian of an 
incompetent is a nonresident of the state may afford 
ground for his removal,*^® and, if a guardian re¬ 
moves to another state, he may be removed from of¬ 
fice.^® 

Restoration to sanity as ground for superseding, 
removing or discharging the guardian or commit¬ 
tee is discussed infra § 56. 

c. Jurisdiction 

Jurisdiction over matters pertaining to the removal 
of the guardian or committee of a mental Incompetent 
ordinarily resides In the court making the appointment. 


54. Fla.—McBride y. McBride, 196 
So. 602. 142 Fla. 663. 128 A.L.B. 
631. 

Va.—^Hawley v. Watkins, 63 S.E1. 660, 
109 Va. 122. 

32 C.J. p 666 note 62. 

Attempted delegation of duties 
N.M.—In re Boyd's Guardianship, 18 
P.2d 668, 87 N.M. 83. 

Dissipation of ward’s funds 
Okl.—Brink’s Estate .v. Taylor, 236 
P. 689, 109 Okl. 262. 

Failure to Ale account and Inventory 
Cal.—In re Whittaker, 66 P.2d 373. 
19 Cal.App.2d 373. 

Okl.—^Brink’s Estate v. Taylor, 236 
P. 539, 109 Okl. 252. 

32 C.J. p 665 note 62 [b], [c3. 
Bofusal to obey court order 
Wash.—In re Hemrlch's Guardian¬ 
ship, 69 P.2d 748, 187 Wash. 21. 
ITeglect of duty not shown by fail¬ 
ure to make settlements on compli¬ 
ance with court order.—State ex rel. 
McWilliams v. Armstrong, 9 S.W.2d 
600, 820 Mo. 1122. 

55. Cal.—^In re Russell’s Guardian¬ 
ship. 135 P.2d 369, 21 Cal.2d 767, 
prior opinion, App., 127 P.2d 60. 

5A Cal.—In re Russell’s Guardlah- 
shlp, supra. 

Neb.—In re Tlmperley’s Guardian¬ 
ship, 4 N.W.2d 603. 141 Neb. 604. 
Pa.—Hill V. Whltslde, 86 A. 425, 237 
Pa. 340. 

57. Iowa.—^Mclntire v. Bailey, 110 
N.W. 688, 133 Iowa 418. 

50. Tenn.—^Fincher v. Montelth, 6 
Lea 144. 


59. Ky.—^Pedigo v. Pedigo’s Com¬ 
mittee, 67 S.W.2d 64, 247 Ky. 403. 

60. Tenn.—^Fincher v. Montelth, 6 
Lea 144. 

61. Fla.—McBride v. McBride, 196 
So. 602. 142 Fla. 663, 128 AL.R. 
531. 

62. Ky.—^Burton v. Burton’s Com¬ 
mittee, 90 S.W.2d 687, 262 Ky. 499. 

63. N.T.—^In re Davies, 89 N.T.S.2d 
638, 179 Mlsc. 731. 

64. N.T.—In re Davies, supra. 

Facts ccwslng’ reasonable man to 

seek change 

N.T.—In re Davies, supra. 

66. Go.—^Morse v. Caldwell, 191 S.E. 

479, 66 Ga.App. 804. 

Neb.—^In re Timperley’s Guardian¬ 
ship, 4 N.W.2d 603, 141 Neb. 604. 
32 C.J. p 666 note 61. 

Kecalcltrant and refractory con¬ 
duct and demeanor of guardian to¬ 
ward court and government officials 
concerned with the estate of the 
ward may constitute sufficient 
grrounds for his removal.—In re Ap¬ 
plication for Removal of Kere Brock 
as Guardian of the Person and Es¬ 
tate of William D. Brock, 28 Ohio 
N.P..N.S., 62. 

66. Friction 

N.T.—In re Stewart, 32 N.Y.S.2d 678, 
motion denied Application of Stew¬ 
art, 36 N.Y.S.2d 737. affirmed In 
part and reversed in part on oth¬ 
er grounds 37 N.Y.S.2d 942, 266 
App.Div. 893. 

32 C.J. p 666 note 65. 
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67. N.Y.—Kettletas v. Gardner, 1 
Paige 488. 

6a Miss.—^Hemphill v. Smith, 91 Sow 
337, 128 Miss. 686. 

69. Ky.—Haswell v. Wedding, 127 S. 

W.2d 162, 277 Ky. 729. 

7a Ky.—Burton v. Burton’s Com¬ 
mittee, 90 S.W.2d 687, 262 Ky. 
499. 

,71. Ky.—^Haswell v. Wedding, 127 
S.W.2d 162, 277 Ky. 729. 

Favoritism shown Interests adverse 
to those of ward 
Ky.—^Haswell v. Wedding, supra. 

72. Ky.—^Burton v. Burton’s Com¬ 
mittee, 90 S.W.2d 687, 262 Ky. 499. 

73. Ky.—Burton v. Burton’s Com¬ 
mittee, supra. 

74. Ky.—Hines v. Brown’s Commit¬ 
tee, 88 S.W.2d 314, 261 Ky. 630. 

Doss despite diligence 
Ky.—^Hines v. Brown’s Committee, 
supra. 

75. Cal.—^In re Sherman’s Guardian¬ 
ship, 108 P.2d 717, 42 Cal.App.2d 
261. 

7a Md.—In re Chew, 4 Md.Ch. 60. 
32 C.J. p 666 note 60. 

77. Iowa.—In re Nelson, 126 N.W. 

973. 148 Iowa 118, Ann.Cas.l912B 

974. 

32 C.J. p 666 note 71. 

7a Md.—Morgan’s Case, 3 Bland 
332. 

Tex.—^Toung v. McKinney, Civ.App., 
94 S.W.2d 186. 

79. Miss.—^Watt V. Allgood, 62 Miss. 
88 . 
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Although, ordinarily the court in which the ap¬ 
pointment was made, and where the committee qual¬ 
ified, has the sole jurisdiction of proceedings to re¬ 
move a guardian,80 it has been held that the action 
of a court to which the guardianship was transfer¬ 
red is not void, and that a guardian invoking the 
jurisdiction of such court is estopped to question its 
jurisdiction to remove him^i and cannot attack such 
judgment collaterally by a proceeding in the court 
which originally exercised jurisdiction over the 

guardianship.82 

Courts of equity and probate. Except where oth¬ 
erwise provided by statute, the probate court has 
originals^ and exclusive®^ jurisdiction of an action 
for the removal of the guardian of an insane per¬ 
son. Under some statutes, however, a court of eq¬ 
uity acquiring jurisdiction of the guardianship has 
been held to have the power and duty to remove the 
guardian in a proper case, 8 ^ even though the ground 
for removal would not justify removal by the pro¬ 
bate court.8® 

d. Procedure 

(1) In general 

(2) Application and parties 

(3) Notice 

(4) Hearing and evidence 

(5) Review 

(6) Costs 

(1) In General 

Removal of the guardian or committee of a mental 
incompetent should ordinarily be effected by a regular 
proceeding brought for that purpose, In which such 
guardian or committee is afforded an opportunity to ap¬ 
pear and defend. 

Ordinarily the removal of a committee or guard¬ 
ian is to be effected by a regular proceeding87 in¬ 
stituted for the purpose of removal,and the mat¬ 
ter of his removal may not be raised by an appeal 


§ 47 

from a judgment as to the ward’s mental condi- 
tion.89 Where there is an adequate remedy at law 
under a statute for the removal of the committee, 
a suit in equity will not be allowed to obtain such 
relief.^o While a proceeding is pending for the re¬ 
moval, no other proceeding for the same purpose 
may be properly entertained,91 at least without no¬ 
tice to the parties to the proceeding first instituted.92 

Under local practice it has been held that, where 
an application is instituted by a notice of motion 
rather than by an order to show cause, it will be 
deemed within the contemplation of statutory pro¬ 
visions relating to court control of the powers and 
duties of a committee of a mental incompetent rath¬ 
er than as a special proceeding to remove the com- 
mittee.99 

The guardian or committee should be allowed to 
answer and contest the case on the hearing,®^ and 
the particular procedure to be followed in decid¬ 
ing an application for the superseding of the guard¬ 
ian or committee under some practice rests largely 
in the discretion of the court.®® If, on an incom¬ 
petent’s petition for removal of his guardian, no 
suitable person appears to represent the incompe¬ 
tent, the court should appoint a guardian ad litem.®® 

An order for the removal of the guardian must 
be in compliance with governing statutory regu¬ 
lations.® 7 In a proceeding by next friend of a men¬ 
tal incompetent for removal of the guardian and 
recovery of money allegedly wasted, the removal 
of the guardian is the primary issue and no recovery 
of the amounts claimed may be had independently 
of the guardian’s removal.®® 

(2) Application and Parties 

Generally speaking the court will remove the guardian 
or committee of a mental Incompetent only on due ap¬ 
plication by petition or bill in equity brought by a rela¬ 
tive or next friend of the Incompetent. 


80. W.Va-—^Hajrnion v. Harmon, 110 
S-B. 718, 90 W.Va, 303. 

DlvestltiiTe of Jurisdiction 
It heu9 been held that the court ap¬ 
pointing a guardian cannot divest 
itself of Jurisdiction until conditions 
requiring the guaj^ianship cease and 
the estate is fully accounted for and 
distributed.—In re Gaddis' Guardian¬ 
ship, 120 P.2d 849, 12 Wash.2d 114. 

81. Ind.—^Rltenour v. Hess, 166 N.B. 
657, 201 Ind. 327. 

82. Ind.—Rltenour v. Hess, supra. 

83. Iowa.—Tiffany v. Worthington, 
65 N.W. 817, 96 Iowa 660. 

84. Ohio.—In re Oliver, 83 N.B. 796, 
77 Ohio St. 474. 

8B. Mo.—^Prlmeau v. Prlmeau, 297 
S.W. 382, 317 Mo. 828. 


sa Mo.—Prlmeau v. Prlmeau, supra. 

87. N.T.—In re Andrews, 85 N.B. 
669, 192 N.Y. 614, reversing 109 N. 
T.S. 831, 126 App.Div. 467. 

Quo wamuDLto 

A guardian is not a "public officer" 
within the meaning of a statute giv¬ 
ing to certain courts Jurisdiction to 
oust public officers by quo warranto 
proceedings.—Linderholm v. Ekblad, 
139 P. 1016. 92 Kan. 9. 

Xiaohes 

Pa.—In re McCole's Estate, Com.Pl., 
43 Lack.Jur. 169. 

88. Mo.—In re Shortridge, 84 S.W.2d 

983, 229 Mo.App. 1011. . 

89. Mo.—^In re Shortridge, 84 S.W. 
2d 983, 239 Mo.App. 1011. 

Removal on restoration to sanity see 
Infra S 66. 


90. Va.—^Lake v. Hope, 82 S.B. 738, 
116 Va. 687. 

91- N.T.—In re Andrews, 85 N.B. 
699, 192 N.Y. 614, reversing 109 
N.Y.S. 831, 126 App.Div. 467. 

92. N.Y.—In re Andrews, supra. 

93. N,Y.—In re Davies. 39 N.Y.S.2d 
638, 179 Mlsc. 731. 

94 Ind.—^Ward v. Angevine, 46 Ind. 
415. 

96. N.Y.—In re Kassler, 19 N.Y.S.2d 
266. 173 Mlsc. 856. 

96. Or.—In re Wells' Estate, 289 P. 
511, 133 Or. 166. 

97. N.Y.—In re McGuinness, 48 N. 
E.2d 286. 290 N.Y. 117. 

9a Ga.—Dillon v. Sills, 187 S.B. 
726, 54 Ga.App. 299, transferred, 
see 183 S.B. 663, 181 Ga. 682. 
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While the court may in its discretion act on in¬ 
formation given it by one who is not entitled to pe¬ 
tition for the removal of a guardian,89 ordinarily 
the court will .not remove a guardian or committee 
of a mental incompetent sua sponte and without an 
application for his removal.^ Unless a different 
procedure is prescribed by statute, an application 
for removal should be instituted by petition^ which 
should set out sufficient facts to justify the court 
in interfering to protect the interests of the incom¬ 
petent person.^ The application for the removal 
may also be made by a bill in equity in conjunction 
with prayers for other relief^ 

Except as the matter may be otherwise regulated 
by statute,® application for removal of a guardian 
or committee may be made by a relative or next 
friend of the incompetent.® One who opposes the 
appointment of another as guardian of an incompe¬ 
tent and seeks the appointment for himself has been 
held an adverse party entitled to seek relief under 
some statutory provisions and is to be deemed a 
‘party to the proceedings for revocation of the let¬ 
ters of the guardian originally appointed.^ A gov¬ 
ernmental agency possessing the right to proceed in 
the courts for appointment of a guardian also has 
the right to apply for removal of guardian.® 

Leave of court. It has been held not to be nec¬ 
essary for the person under guardianship to ask 
leave of court to file a petition for the removal of 
his guardian.9 

(3) Notice 

Ordinarily notice of proceedings to remove the guard¬ 
ian or committee of a mental incompetent should be 
given to such guardian or committee and to others who 
may be Interested In the ward's person or property. 

99. N.T.—In re Chapman, 69 N.T.S. 
lOS'e, 43 App.Dlv. 231, reversed on 
other grounds 66 N.E. 994, 162 N.T. 

466. 

1. Iowa.—In re Ridpath*s Guardian¬ 
ship, 2 N.W.2d 661, 231 Iowa 977. 

N.T.—In re Andrews, 85 N.E. 699, 

192 N.T. 614, reversing 109 N.T.S. 

831, 125 App.Div. 467. 

2. N.T.—In re Andrews, supra. 

3. Cal.—In re Tilton, 114 P. 694, 

15 Cal.App. 244. 

PetltloiL held sufllolent 
Cal.—^In re Tilton, supra. 

Ga«—Morse v. Caldwell, 191 S.E. 479, 

66 GaApp. 804. 

^ Ala.—^Martin v. Cameron, 84 So. 

270, 203 Ala. 648. 

32 C.J. p 666 note 89. 

5- Iowa.—^Tiffany v. Worthington, 65 
N.W. 817, 96 Iowa 660. 

32 C.J. p 666 note 83 [b]. 
e. Okl.—In re Pitman's Guardian- 


While notice of proceedings for his removal 
should be given to the guardian or committee of a 
mental incompetent,^® it has been held unnecessary 
where he files a written and sworn report admit¬ 
ting conversion of the ward’s funds,or where he 
is in court and offers a defense,^® and notice to the 
guardian has been held unnecessary where after 
citation to file a report of the condition of his ac¬ 
counts he fails to do so, and on this ground he is 
removed.!® 

The parties entitled to notice of a proceeding for 
the appointment of a committee or guardian should 
be given notice of the proceeding for his removal,!^ 
and ordinarily notice should also be given to any 
others who might be interested in the person or 
property of the ward,!® the matter being very large¬ 
ly committed to the discretion of the court.!® 
has been held that notice of the proposed removal 
need not be given to the incompetent person.!^ 

Sufficiency of notice. The citation should con¬ 
tain a sufficient statement of the nature of the pro¬ 
ceeding to enable the guardian to answer the peti¬ 
tion,!® and if the notice contains insufficient facts, 
the court should grant tlie right to amend or re¬ 
quire a bill of particulars;!® but its insufficiency 
may be considered waived by appearance and an¬ 
swer.®® 

(4) Hearing and Evidence 

On application for removal of the guardian or com¬ 
mittee of a mental Incompetent there should be a trial 
of hearing, at which the court should consider all matters 
properly bearing on the Issue of removal. 

On an application for his removal the guardian 
should be afforded a hearing.®! Questions of fact 
on which the evidence is conflicting or of a doubt- 

N.W. 766, 104 Neb. 776, setting 
a^lde 174 N.W. 417, 103 Neb. 828. 
N.T.—In re Andrews, 85 N.E. 699, 192 
N.T. 614, reversing 109 N.T.S. 831, 
126 App.Div. 467. 

15. Neb.—^Brower v. Umsteaxl, 178 
N.W. 766, 104 Neb. 776, setting 
aside 174 N.W. 417, 103 Neb. 828. 

82 C.J, p 666 note 92. 

IR Neb.—^Brower v. Umstead, su¬ 
pra. 

17. CaL—In re Tilton, 114 P. 694, 
16 Cal.App. 244. 

18. Cal.—In re Tilton, supra. 

Kotioe held suiUoleiLt 
Cal.—^In re Pozzo’s Guardianship, 8 

P.2d 217, 120 Cal.App. 721. 

19. Va.—^U. S. Veterans' Bureau v. 
Thomas, 169 S.B. 169, 166 Va. 902. 

20. Cal.—^In re Tilton, 114 P, 694, 
16 Cal.App. 244. 

91. IridL-^Ward v. Angevlne, 46 Ind. 
416. 


! ship, 238 P. 417, 107 Okl. 108, fol¬ 
lowed in In re Pitman's Estate, 238 
P. 420. 107 Okl. 112. 

32 C.J. p 666 note 83. 

7. Cal.—In re Pozzo’s Guardianship, 
8 P.2d 217, 120 Cal.App. 721. 

R Va.—^U. S. Veterans’ Bureau v. 
Smith, 169 S.E. 161, 166 Va. 897— 
U. S. Veterans’ Bureau v. Thomae, 
169 S.B. 169, 166 Va. 902. 

9. Ind.—^Rautenkranz v. Plummer, 
130 N.E. 436, 76 Ind.App. 269. 

IR N.C.—Sims V. Sims, 28 S.E. 407, 
121 N.C. 297, 61 Am.S.R. 666, 40 
L.R.A 737. 

32 C.J. p 666 note 96. 

11. Ind.—In re Boyer’s Guardian¬ 
ship, 174 N.B. 714, 96 Ind.App. 161, 

12. Kan.—In re Kenney, 23 P.2d 
697, 138 Kan. 29. 

IR Ind.—Ez parte Cottingham, 24 
N.E. 760, 124 Ind. 260. 

14L Neb.—^Brower v. Umstead, 178 
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ful character are for the determination of the jury 
or of the court sitting without a jury ,22 and in sub¬ 
mitting the case or issue to the jury the court 
should furnish it with appropriate instructions.28 
Each case must be considered on its own facts,24 
and the court may and should consider all facts 
properly bearing on the issue of the removal of the 
guardian or committee,25 and should grant relief 
where the request is not arbitrary or unreason- 
able.25 

Conclusiveness of findings. Where a decree re¬ 
voking the appointment of a guardian on the ground 
that the incompetent was a resident of another 
county has not been appealed, the findings of fact 
and conclusions forming its basis are conclusive on 
the guardian in subsequent proceedings instituted 
in the county of the incompetent*s residence.27 

(5) Review 

The right of appeal from an order removing or re¬ 
fusing to remove the guardian or committee of a mental 
Incompetent Is dependent on statute. Since such an 
order Is addressed to the discretion of the lower court, 
It will not be disturbed in the absence of an abuse of 
discretion. 


§ 47 

The right of appeal being largely of statutory ori¬ 
gin, as considered in Appeal and Error § 1, in the 
absence of statute ordinarily there may be no appeal 
from an order removing28 or refusing to remove22 
a committee or guardian of an incompetent per¬ 
son. However, under statutory authorization an 
appeal may lie from an order removing2<^ or refus¬ 
ing to remove® 1 such guardian, and the right and 
character of appellate review in any particular state 
will depend on the governing statutory provisions.®® 
Generally speaking, only such persons may appeal 
as are expressly authorized by statute.®® It has 
been held that a newly appointed guardian is a 
necessary party on appeal by the original guardian 
from the order for his removal.®* 

The reviewing court is concluded by the rulings 
of the trial court as to questions of fact support¬ 
ed by sufficient evidence,®® and where removal is 
within the discretion of the trial court, its decisions 
will not be interfered with in the absence of an 
abuse of discretion,®® and nothing but a very clear 
case of abuse of the discretion justifies the inter¬ 
vention of the appellate court.®^ While the appel- 


fl2. Oa.—^Alken v. Mitchell, 18 S.E. 

2d 219, 66 aa.App. 309. 

Slliffenoe la rental of hiilldlasr 
Cal.—In re Russell’s Guardianship, 
186 P.2d 369, 21 Cal.2d 767, prior 
opinion, App., 127 P.2d 60. 
as. Ga.—Morse v. Caldwell, 191 S.E. 

479, 55 Ga.App. 804. 

Xnstruotloas approved 
Ga.—^Morse v. Caldwell, supra. 
XnstmotlOBB held erroneous or prop- 
eily refused 

Ga.—^Morse v. Caldwell, supra—^Dll- 
. Ion V. Sills, 187 S.m 725. 54 Ga. 
App. 299, transferred, see 183 S.E. 
563, 181 Ga. 682. 

ae. N.T.—In re Davies. 39 N.Y.S.2d 
638, 179 Misc. 731. 

26. Cal.—^In re Russell’s Guardian¬ 
ship, 135 P.2d 369, 21 Cal.2d 767, 
prior opinion, App., 127 P.2d 60. 
Mo.—State ex rel. McWilliams v. 
Armstrong, 9 S.W.2d 600, 320 Mo. 
1122. 

Wash.—^In re Nelson’s Guardianship, 
121 P.2d 968, 12 Wash.2d 382. 
Facts antedating appointment 
While the unfitness of the guard¬ 
ian may not be shown by his conduct 
before appointment, evidence of facts 
antedating the appointment is prop¬ 
erly considered in determining the 
propriety of his conduct after ap¬ 
pointment.—^In re Russell’s Guard¬ 
ianship, 135 P.2d 369, 21 Cal.2d 767, 
prior opinion, App., 127 P.2d 60. 
Bights of relatives 
N.T.—In re Davies, 39 N.T.S.2d 638, 
179 Misc. 731. 


IPallure to oorreot wrong until In-! 

stltutlon of removal proceedings 
Cal.*^In re Russell’s Guardianship, 
185 P.2d 369, 21 Cal.2d 767. prior 
opinion, App., 127 P.2d 60. 
Evldenoe held sufflolent 
Cal.—^In re Russell’s Guardianship, 
supra. 

Va.—Shands v. Shands, 7 S.R2d 112, 
175 Va. 166. 

Bvldenoe held Insuffloient 

Wis.—In re Devereaux’ Guardian¬ 
ship. 296 N.W. 91, 237 Wis. 376. 

2a N.T.—^In re Davies, 39 N.T.S.2d 
638, 179 Misc. 781. 

27. Pa.—^In re Edmundson, 173 A. 
708. 113 Pa.Super. 472. 

2 a N.Y.—Matter of Griffin, 6 Abb. 
Pr.,N.S., 96. 

Pa.—^In re Black, 18 Pa. 434. 

29. Mo.—State v. Wurdeman, 227 S. 
W. 64, 286 Mo. 153. 

sa Mo.—In re McMenamy’s Guard¬ 
ianship, 270 S.W. 662. 807 Mo. 98. 
32 O.J. p 667 note 3. 

31. Iowa.—Mclntire v. Bailey, 110 
N.W. 588, 133 Iowa 418. 

82 C.J. p 667 note 4. 

3a Mich.—^In re Johnson’s Estate. 

281 N.W. 697, 286 Mich. 213. 

N.Y.—In re Ireland, 284 N.T.S. 602. 
246 App.Div. 113—^In re Brown, 
254 N.Y.S. 373, 142 Misc. 303. 
Vocation of order of dlsoharge 
Where an order discharging the 
gu^dlan of an incompetent Is made 
ex parte and is therefore not ap¬ 
pealable, the guardian, under some 
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practice, adopts the proper procedure 
by moving at special term to vacate 
such order.—In re Chason. 298 N.Y. 
S. 972, 162 Misc. 539. 

33. Mich.—In re Cody’s Estate, 292 
N.W. 686, 293 Mich. 697. 

32 C.J. p 667 note 5—3 GJ. p 649 
note 66 [f]. 

Person aggrieved 

Mo.—^In re Shortrldge, 84 S.W.2d 983, 
229 Mo.App. 1011. 

Plnanolal Interest insuffloient 
Mich.—^In re Cody’s Estate, 292 N.W. 
636, 298 Mich. 697. 

34. Cal.—In re Medbury. 48 Cal. 83. 

35. Cal.—^In re Cornaz’ Estate, 65 P. 
2d 784, 8 Cal.2d 847. 

No evidence 

Appellate court, finding no evidence 
concerning bond of incompetent's 
guardian on appeal from order re¬ 
moving him, must hold trial court’s 
finding that bond became worthless 
and that guardian was advised of 
surety’s Insolvency and requested to 
file a sufficient bond was not sup¬ 
ported by evidence.—^In re Whitta¬ 
ker. 65 P.2d 873. 19 Cal.App.2d 378. 

36. Cal.—In re Whittaker, supra. 

Ky.—Burton v. Burton's Committee, 

90 S.W.2d 687, 262 Ky. 499—Hines 
V. Brown's Committee, 88 S.W.2d 
814, 261 Ky. 680. 

Okl.—^Brink’s Estate v. Taylor, 285 
P. 589, 109 Okl. 262. 

32 CJ. p 667 note 7. 

37. Iowa.—Mclntire v. Bailey, 110 
N.W. 588. 133 Iowa 418. 

Pa.—^Appeal of Dean, 90 Pa. 106. 
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late court will affirm the decree in the absence of 
reversible error, 3 8 where an appeal is pending from 
a decision denying a petition for the removal of the 
guardian, and during the pendency of the appeal the 
ward is restored to competency and guardianship 
proceedings are terminated, the court will dismiss 
the appeal as having become moot.88 

(6) Costs 

Costs may be taxed against the guardian where he 
Is removed for cause, and an unsuccessful applicant for 
removal of a guardian may be allowed coats If there 
was reasonable cause for the application. 

Generally where a guardian is removed for cause 
he is personally taxable for costs,40 and only where 
he acts in good faith and with reasonable discre¬ 
tion in resisting an application for his removal will 
he be allowed the expense incurred in connection 
therewith, against the estate of the ward.^1 An un¬ 
successful applicant for the removal of a guardian 
may be allowed costs,^^ jf there was reasonable 
cause for the application.^S 

Attorneys' fees. It has been broadly stated that 
attorneys’ fees for services rendered the incompe¬ 
tent in connection with proceedings for removal of 
a guardian may be allowed against the incompetent’s 
estate.^^ 

§ 48. - Death of Guardian 

On the death of one or more of a Joint committee for 
a mental incompetent, their guardianship terminates. 

It has been held that, where two or more persons 
are appointed a joint committee of a lunatic, their 
trust ceases on the death of any one of them.45 
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§ 49. Authority and Liability of Guardians 

Generally 

a. In general 

b. Supervision of court 

a. In General 

The status of the guardian or committee of a mental 
Incompetent has been likened to that of the guardian 
of an infant, and relationship is fiduciary In character. 
The guardian acts for the incompetent with respect to 
his interest generally, but does not become the alter ego 
of the Incompetent. 

The status of the guardians or committees of 
persons incompetent by reason of want of mental 
capacity is, in some respects and sometimes by-vir¬ 
tue of statutory provisions,^® similar to that of 
guardians of infants, especially in the view of courts 
of equity.47 

The incompetent being legally incapable of acting 
for himself, his guardian or curator acts for him,48 
as his personal representative,49 and the committee 
or guardian generally becomes substituted for his 
ward, with reference to all his interests.®® One ap¬ 
pointed guardian of the estate of an incompetent 
ordinarily is limited* to taking charge of and han¬ 
dling such estate,and may not act in respect of 
other and personal matters affecting the incompe- 
tent.®2 The guardian or, committee of a mental in¬ 
competent does not become his alter ego,®® and is 
not empowered by virtue of his office to act for the 
incompetent in matters involving the exercise of a 
personal discretion so as to change an act per¬ 
formed by the incompetent while mentally normal,®^ 


38.. Cal.—In re Cornaz* Estate, 66 P. 
2d 784, 8 Cal.2d 347. 

39. Okl.—^In re Revard’s Guardian¬ 
ship, 270 P. 87, 182 Okl. 62. 

4a Wash.—^In re Nelson's Estate, 
134 P.2d 936, 17 Wash.2d 33. 

41. Wash.—In re Nelson’s Estate, 
supra. 

Costs taxed on former appeal 

Wash.—In re Nelson's Estate, supra. 

48. N.Y.—^Matter of Lytle, 3 Paige 
251. 

43. N.T.—^Matter of Lytle, supra, 

44. Cal.—In re Shermasi's Guardian¬ 
ship, 108 P.2d 717, 42 Cal.App.2d 
261. 

45. Md.—^Boarman’s Case, 2 Bland 
89. 

4a N.T.—Thayer v. Erie County 
Sav. Bank, 145 N.Y.S. 808. 160 App. 
Div. 300, affirmed 112 N.E. 446, 217 
N.T. 601. 

32 C.J. p 667 note 13. 

Statutes oonstmed 

Ky.—^Baker v. Thomas, 114 S.W.2d 
1113, 272 Ky. 605. 


In Iionislana 

(1) The rules governing exercise 
of the functions of the curator of 
an interdict are generally the same 
as those pertaining to ordinary tu¬ 
torships of minors.—^Bradley v. Com¬ 
mercial Nat. Bank, 129 So. 371, 170 
La. 859—In re Onorato, 14 So. 299, 
46 La.Ann. 73—40 C.J. p 1296 note 82. 

(2) However, It has been held that 
the rules governing tutorship have 
no application In the selection and 
appointment of curator of person and 
estate of Interdict.—Bradley v. Com¬ 
mercial Nat. Bank, supra. 

47. W.Va.—^McDonald v. Jarvis, 60 
S.E. 990, 64 W.Va. 62. 131 Am.S. 
R. 889. 

4a La.—Converse v. Dicks, 164 So. 
17, 179 La. 889. 

49. Pa.—In re Frew's Estate, 16 A- 
2d 26, 840 Pa. 89. 

sa Vt.—^Anderson v. Anderson, 42 
Vt 350, 1 Am.R. 334. 
Administration of deceased lunatic’s 
estata by his conservator see Ex¬ 
ecutors and Administrators 5 39. 
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Particular powers and liabilities see 
Infra S9 88-87. 

Entering ward’s dwelling house 
A guardian or conservator has a 
right to enter his ward’s dwelling 
house, without his permission and 
against his will, to attend to any du¬ 
ties of his office that require such 
entry.—State v. Hyde, 29 Conn. 664. 
61. NY.—In re Hill's Will, 191 N.E. 
12, 264 NT. 349, 93 A.L.R. 1380, 
reversing 268 N.Y.S. 907, 240 App. 
DIv. 968, affirming In re Hill’s 
Estate, 269 N.Y.S. 558, 150 Mlsc. 
618. 

Ohio.—Bishop V. Bishop, 179 N.E. 

142, 40 Ohio App. 493. 

Pa.—Collins V. Collins, 86 Pa.Super. 
43. 

52. Ohio.—^Bishop v. Bishop, 179 N 
E. 142, 40 Ohio App. 493. 

Capacity of Insane person to acquire 
domicile and power of guardian In 
respect thereto see Domicile § 12 e. 

53. NY.—In re Rasmussen’s Estate, 
264 N.Y.S. 231, 147 Mlsc. 664. 

sa NY.—^In re Rasmuason's Estate, 
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nor may such guardian.or committee waive or termi¬ 
nate any rights of the incompetent without court 
approval.®® 

Fiduciary character of relationship. The guard¬ 
ian or committee sustains a fiduciary relationship 
toward his incompetent,®® and is subject to the in¬ 
cidents of that relationship,®*^ so that transactions 
between guardian and incompetent will be construed 
favorably to the interests of the latter,®® and the 
guardian will be precluded from deriving any per¬ 
sonal advantage at the expense of his incompetent 
ward.®® 

Public guardian. The duties of a public guardian, 
when acting in a specific case, are the same as 
those of a guardian appointed in any other case,®® 
and he has no special rights or privileges not pos¬ 
sessed by guardians generally.®^ 

b. Supervision of Oourt 

The guardian or committee of a mental Incompetent 
should exercise hla own Judgment and discretion In mat¬ 
ters relating to his ward, but Is subject to Judicial super¬ 
vision. 

While the guardian or committee of a mental in¬ 
competent should, generally speaking, use his inde¬ 
pendent judgment and discretion,®® and request in¬ 
structions of the court only where special circum¬ 
stances so require,®® he is, nevertheless, an officer 
or agent of the court, as considered supra § 35, and 


§ 51 

as such is always subject to judicial supervision,®^ 
with respect to his care of both the person and the 
property of the incompetent, more particularly dis¬ 
cussed infra §§ 60, 85. 

§ 50. -Effect of Death of Ward 

The death of an Incompetent terminates the powers 
and duties of his guardian or committee except with re¬ 
spect to settling his accounts. 

The death of the incompetent ward terminates 
the guardianship, as considered supra § 45, and on 
the ward’s death the authority, power, and duties 
of the guardian or committee cease,®® and he then 
becomes merely a custodian of his former ward’s 
property,®® charged with its care and preservation 
under principles discussed infra § 84. 

§ 51. Compensation 

a. In general 

b. Denial .of compensation 

c. Measure and amount of compensation 

d. Procedure 

a. In General 

The guardian or committee of a mental Incompetent 
Is entitled to compensation for services rendered In the 
discretion of the court. Where the matter Is regulated 
by statute, compensation may be allowed only In cases 
falling within the purview of the statute. 


supra—^Matter of Walnman's Es¬ 
tate. 200 N.Y.S. 893. 121 Misc. 318. 

55. Neb.—^First Trust Co. v. Ham¬ 
mond. 298 N.W. 144. 139 Neb. 646. 

W.Va.—Pox V. Starbuck, 174 S.B. 
484, 116 W.Va. 39. 

Supervision by court generally see 
infra § 49 b. 

Waiver or laches In actions see infra 
§ 144. 

56. Ala.—Xenos v. Vafes, 142 So. 
75. 225 Ala. 89. 

Pla.—McBride v. McBride, 196 So. 

602, 142 Fla. 663, 128 A.L.K. 531. 
Ill.—^In re Ncmnast's Estate, 21 N.E. 
2d 796, 300 Ill.App. 637, modified on 
other grounds Nonnast v. Northern 
Trust Co., 29 N.B.2d 261, 374 Ill. 
248. 

Iowa.—In re Moore’s Guardianship, 
288 N.W. 880, 227 Iowa 736. 

Mass.—^Dolbeare v. Bowser, 149 N.E. 
626, 254 Mass. 57. 

Mont.—Kelly v. Kelly. 297 P. 470, 
89 Mont. 229. 

Neb.—^In re Davenport’s Estate, 2 
N.W.2d 17. 140 Neb. 769. 

N.H.—Wentworth v. Waldron, 172 
A. 247, 86 N.H. 569. 

N.C.—Cobb V. Fountain. 121 S.B. 614, 
187 N.C. 886. 

82 C.J. p 667 note 16. 


De facto guardian 

Mo.—Skelly v. The Macabees, 272 S. 
W. 1089, 217 Mo.App. 883. 

57. Pla.—Clarke v. Knight, 94 So. 
665, 84 Fla. 616. 

W.Va.—McDonald v. Jarvis, 60 S. 
B. 990, 64 W.Va. 62, 131 Am.S.R. 
889. 

58. Mo.—^Marler v. Marler’s Estate, 
App., 104 S.W.2d 788. 

69. Iowa—In re Arrak’s Guardian¬ 
ship. 264 N.W. 807, 218 Iowa 117. 
Miss.—^Pan-American Life Ins. Co. 
V. Crymes, 163 So. 803, 169 Miss. 
701—^Relly v. Crymes, 168 So. 267, 
176 Miss. 188. 

Neb.—Wilson v. Wilson, 133 N.W. 
447, 90 Neb. 368, motion overruled 
183 N.W. 1124, 90 Neb. 368. 

Profit beyond Just compensation 
Or.—California Western States Life 
Ins. Co. V. Marsters, 28 P.2d 283, 
145 Or. 640, rehearing denied 28 P. 
2d 878, 145 Or. 640. 

60. N.J.—West Bergen Trust Co. v. 
U. S. Fidelity & Guaranty Co., 12 
A.2d 877, 127 N.J.Bq. 228, affirmed 
17 A.2d 172, 128 N.J.Bq. 479. 

61. N.J.—West Bergen Trust Co. v. 
U. S. Fidelity & Guaranty Co., su¬ 
pra. 


62. N.T.—^In re Hagedorn, 27 N.T. 
S.2d 48, 176 Misc. 238. 

63. N.Y.—^In re Hagedorn, supra 
66. N.H.—^Wentworth v. Waldron, 

172-A. 247, 86 N.H. 669. 

Tex.—^American Indemnity Co. v. 
First Nat. Bank, Clv.App., 94 S.W. 
2d 1258. 

32 C.J. p 667 notes 22, 23. 

65. Colo.—People v. County Court 
of Fremont County, 102 P.2d 476, 
478, 106 Colo. 95, citing Oorpns 
Juris. 

N.Y,—Quan Ylm v. Prudential Ins. 
Co. of America, 26 N.Y.S.2d 21, 
affirmed 29 N.Y.S.2d 132. 

Ohio.—Simpson v. Holmes, 140 N.E. 

396, 106 Ohio St. 437. 

Pa—^In re Frew’s Estate, 16 A.2d 26, 
340 Pa 89—In re Graham’s Es¬ 
tate, 23 A.2d 286, 147 PaSuper. 
67. affirmed 31 A.2d 126, 346 Pa. 
479—^In re Gerlach’s Estate, 193 
A. 467, 127 PaSuper. 293. 

Wis.—In re Jacobus* Estate, 262 N. 

W. 683, 214 Wls. 143. 

32.C.J. p 667 note 26. 

Death of ward as abating suit see 
Abatement and Revival S 119. 

I 66. Mo.—State ex rel. Pryor v. An¬ 
derson, 112 S.W.2d 867, mandamus 
quashed 123 S.W.2d 181, 848 Mo. 
896. 
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§ 51 

The English rule making services of the guardian, 
or committee of a mental incompetent generally gra¬ 
tuitous®*^ never obtained in the United States,®® 
and as a general rule, sometimes by virtue of stat¬ 
utory provisions, a guardian of an incompetent is 
allowed a fixed or reasonable compensation for serv¬ 
ices performed,®® in the discretion of the courts® 
Wheil“ the guardian's right to compensation is fixed 
by statute, no compensation may be allowed unless 
the ease comes within the contemplation of such 
statute.Compensation may be awarded although 
the ward had no notice of the guardianship pro- 
ceedings,"^® and even though on appeal from the 
adjudication of insanity he is found sane.^s 

Where guardian; is a relative. The mere fact that 
the ward is a relative of the committee or guardian 
does not deprive such committee or guardian of his 
compensation,74 although their relationship may be 
considered in fixing the amount.^® It has been held, 
however, that, where a wife is appointed custodiarf 
of her insane husband by the commissioners of in¬ 
sanity, she cannot recover compensation for her 
services in that capacity from his estate.^® 

Public officials. Under a statute providing that a 


county official cannot receive compensation for serv¬ 
ices rendered as guardian of a mental incompetent 
a member of a county excise board has been held 
such an official ;77 but for services rendered before 
his disqualification by reason of appointment as 
county excise board member recovery of compensa¬ 
tion may be hadJ® 

A de facto appointee may be entitled to reason¬ 
able compensation for his services,^® but it has been 
held that, where the order of adjudication of in¬ 
sanity and appointment of the guardian is void, the 
person purportedly appointed guardian under such 
order is not entitled to reimbursement for expenses 
incurred by him in the management of the estate.®® 

b. Denial of Oompensatiou 

The court may deny compensation to the guardian 
of a mental Incompetent where he has been guilty of 
neglect or other breach of duty, but ordinarily It will 
not do so for trifling mistakes or for Irregularities com¬ 
mitted In good faith and without resultant loss to the 
estate. 

Where the guardian or committee of a mental in¬ 
competent is guilty of neglect or affirmative breach 
of duty the court may deny him compensation,®^ 
as where he fails in respect of his duties of re¬ 
porting and accounting,®® speculates with his ward's 


67. Ala.—^McGowan v. Milner, 70 So. 
175. 196 Ala. 44. 

32 C.J. P 667 note 29-p 668 note 36. 
ea Ala.—^McGowan v. Milner, supra. 

At an early date It was decided 
that the committee was entitled to 
an allowance by way of compensa¬ 
tion for hla services, within the eQul- 
ty of statutes authorlzlngr the court 
to make reasonable allowances to 
guardians, executors, and adminls- 
trators for their services.—^Matter of 
Roberta, 8 Johns.Ch., N.T., 48—82 C. 
J. p 668 notes 37, 38. 

69. W.Va.—^Lazzeirs Shc'rs v. Laz- 
zell, 189 S.BI. 91, 118 W.Va. 154. 
Agreement with heirs 

Compensation may be allowed after 
death of the incompetent for serv¬ 
ices rendered as guardian during hla 
life on the basis of an agreement 
made with, the heirs and legatees.— 
In re Stewart’s Estate, 28 P.2d 642, 
145 Or. 460, 91 A.Ii.R. 818. 

Temporary guardian 
Iowa.—^In re Bamer's Guardianship, 
207 N.W. 618, 201 Iowa 625. 
ServloeB pending litigation as to ap¬ 
pointment 

Where a proceeding relative to the 
appointment of a guardian for an 
alleged mental Incompetent Is re¬ 
moved from the probate court to the 
circuit court, pursuant to statutory 
provision, and there Is Issued a gen¬ 
eral order for a trial de novo on aJl 
Issues, such gene:^ order is not 
sufficient to cancel^or supersede the 


appointment of the guardian so as to 
deprive him of the right to compen¬ 
sation during the period that he 
served as guardian under appoint¬ 
ment by the probate court.—^In re 
Cuellar’s Estate, 73 P.2d 532, 41 N. 
M. 669. 

7a Wis.—In re Pllardo, 267 N.W. 

312, 221 Wis. 689, 106 A.L.R. 438. 
32 C.J. p 668 note 40. 

71. Tex.—Gilbert v. Hines, Clv.App., 
82 S.W.2d 876. 

Provision for expenses only 
Tex.—Gilbert v. Hines, supra. 

72. Ind.-^es8Up v. Jessup, 46 N.E. 
660. 17 Ind.App. 177. 

73. Vt.—^Harwood v. Boardman, 38 
Vt. 654. 

74i, Ind.—Taylor v. Taylor, 87 N.E. 

25, 43 Ind.App. 367. 

Oontraot not neoessaxy 

The doctrine that, where two per¬ 
sons sustained to each other a fam¬ 
ily relation, one cannot recover 
against the personal representatives 
of the other on account of services 
rendered in that relation except on 
proof of a contract for compensation 
does not apply to a claim by a guard¬ 
ian for services rendered to his In¬ 
competent ward.—Scattergood v. In¬ 
gram, 98 N.E. 923, 86 Ohio St. 76— 
32- C.J. p 668 note 45. 

76. Ind.—Taylor v. Taylor, 87 N.E. 

26, 43 Ind.App. 367. 
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7a Iowa.—Grant v. Green, 41 Iowa 

88 . 

82 aj. p 668 note 46 [a]. 

77. Okl.—Clinton v. Mullens, 110 P. 
2d 917, 188 Okl. 480. 

7a Okl.—Clinton v. Mullens, supra. 
NegotlatioiLS befora and sale after 
appointment; to boaard 
Okl.—Clinton v. Mullens, supra. 

79. Mich.—In re Smith, 122 N.W. 
564, 168 Mich. 174. 

Mont.—^Kelly v. Kelly, 297 P. 470, 89 
Mont. 229. 

80. Mo.—State ex rel. Crockett v. 
Satterfield, App., 274 S.W. 482. 

81. Ill.—People V. Blrket, 264 Ill. 
App. 96, affirmed 174 N.E. 388, 342 
Ill. 888. 

Minn.—Galloway v. Harty, 248 N.W. 
329, 189 Minn. 66. 

N.T.—In re Hidden, 164 N.E. 638, 
243 N.T. 499, modifying 213 N.T. 

S. 776, 216 App.Dlv. 766, and mo¬ 
tions fbr reargument and to amend 
remittitur denied 156 N.E. 897, 244 
N.T. 663—In re Triumpho, 294 N. 

T. S. 466, 260 App.Dlv. 171. 

Pa.—Commonwealth ex rel. Brochus 
V. Pechulls, 7 Pa.Dlst 4b Co. 682, 
22 ScbuLuR. 106. 

Wis.—In re Pllardo, 267 N.W. 812. 

221 Wis. 689, 105 A.Li.R. 438. 

82 CiJ. p 668 note 48. 

88. Ill.—People V. Blrket, 254 HL 
App. 96, affirmed 174 N.E. 888, 842 
IlL 338. 

32 C.J. p 668 note 49. 
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property,or employs it in his own business;*^ 
and in the latter case he may be denied commissions 
notwithstanding the venture proved successful and 
the ward derives the benefit.^® 

Not every breach of duty, however, will forfeit 
the award of compensation,®® and where there was 
neither bad faith nor resultant loss to the estate the 
court may allow compensation notwithstanding fail¬ 
ure to account®^ or the mishandling of funds.®® 
Trifling mistakes will not affect his right to compen¬ 
sation in the absence of negligence or bad faith;®® 
and such right will not be affected by the fact that 
the court fails to approve his account in full.®® 
While it has been held that a guardian should not 
be denied his commissions because of his premature 
deduction thereof,®^ there is also authority to the 
contrary.®® 

Express waiver. Where the guardian has ex¬ 
pressly waived his right to compensation, the court 
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in its discretion may refuse his subsequent appli¬ 
cation for fees.®® 

c. Measure and Amount of Oompensation 

(1) In general 

(2) Extra allowance 

(1) In General 

Statutes fixing the amount of compensation are con¬ 
trolling, but generally the amount Is within the dlscre- 
tion of the court. In the absence of statutes specifically 
relating thereto, general principles apply with respect to 
the compensation of guardians of incompetent veterans. 

Where the statutes do not fix the amount of com¬ 
pensation or provide that the court shall award 
such sum as it deems reasonable, the amount of the 
allowance is within the • discretion of the court,®^ 
varying according to the circumstances of each 
case,®® the court taking into consideration the char¬ 
acter and extent of service rendered,®® the size of 
the incompetent’s estate,®*^ the degree of skill requir- 


mBAm PERSONS 


Proper aoconnts not kept 
Iowa.—McBurney v. McBurney, 210 
N.W. 668. 

83. Ala.—^McGowan v. Milner, 70 So. 
175, 196 Ala. 44. 

84. Ala.—McGowan v. Milner, supra. 
Xavestment in frosen assets of own 

bank 

Wls.—In re Fllardo, 267 N.W. 812, 
221 Wls. 689, 105 A.L.R. 438. 

85. Ala.—^McGowan v. Milner, 70 So. 
175, 195 Ala. 44. 

32 C.J. p 668 note 53. 

88i Ala.—Hamsey v. McMillan. 106 
So. 848, 214 Ala. 185. 

N.T.—In re Fox’ Will, 293 N.T.S. 
468, 250 App.Dlv. 81, motion grant¬ 
ed 296 N.Y.S. 829, 260 App.Dlv. 
858, ajnrmed 11 N.SI.2d 777, 275 
N.T. 604, motion denied In re Nu¬ 
gent, 12 N.B.2d 676, 276 N.Y. 661. 
Pa.—^Brooke's Estate, 36 Pa. Super. 
327. 

A breaoli of duty to the pnhllo 
which does not affect the guardian’s 
relation to the estate Is no ground 
for denying him compensation.— 
Harding v. Forbush. 97 N.B. 84. 210 
Maas. 460—82 C.J. p 668 note 54 [a]. 

87. Ala.—^Ramsey v. McMillan, 106 
So. 848, 214 Ala. 185. 

Seasonable escnse 
Guardian may receive compensa¬ 
tion for his services, notwithstand¬ 
ing a failure to file his report, where 
he shows, to the satisfaction of the 
court, a reasonable excuse for such 
failure.—Sohl v. Walnwrlght Trust 
Co., 130 N.H. 282, 76 IndLApp. 198. 

88. N.Y.—^In re Trlumpho, 294 N.Y. 
S. 466, 250 App.Div. 171. 

AUowianoe In part 

N.Y.—In re Trlumpho, supra. 


89. Pa.—Brooke’s Estate, 86 Pa.Su- 
per- 327. 

90. Mo.—^Richardson v. Allen, App>, 
185 S.W. 262. 

91. AJa.—^McGowan v. Milner, 70 So. 
175, 196 Ala. 44. 

Charing guardian with interest 
thereon see Infra *5 87. 

Necessity of allowance by court see 
Infra subdivision d of this section. 

98. Ill.—^In re Nonnast’s Estate, 21 
N.B.2d 796, 800 Ill.App. 687, modi¬ 
fied on other grounds Nonnast v. 
Northern Trust Co., 29 N.B. 2d 
251, 374 Ill. 248. 

Glalu of Hen denied 

Ill.—^In re Nonnast’s Estate, 21 N.B. 
2d 796, 800 IH.APP. 637, modified 
on other grounds Nonnast v. 
Northern Trust Co., 29 N.H.2d 261, 
374 ni. 248. 

93. Cal.—^In re Vaughan, 58 P.2d 
742. 14 Cal.App.2d 694. 

Wash.—In re Nelson’s Estate, 134 P. 
2d 935, 17 Wash.2d 33. 

9A N.M.—^In re Mares, 82 P.2d 786, 
42 N.M. 556. 

Or.—^In re Prince’s Guardianship, 
209 P. 90, 104 Or. 670. 

Wls.—^In re Messer’s Guardianship, 
7 N.W.2d 684, 242 Wis. 66. 

82 aJ. p 669 note 61. 

Compensation^ not peroentage 
Compensation to guardian of weak- 

minded person is question of com¬ 
pensation, not percentage.—^In re 

Holman’s Estate, 166 A. 608, 102 Pa. 

Super. 198. 

Compensation held reasonable or not 
excessive 

IlL—^In re Sargent’s Estate, 276 BL 
App. 812. 

Iowa.—Guardianship of Rice, 300 N. 
W. 620, 280 Iowa 1220; 
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Mich.—^In re Bender’s Estate, 224 N. 

W. 881, 246 Mich. 405. 

Mo.—^Noelke v. Jenny, App., 298 S.W. 
1055. 

Or.—In re Lyon’s Guardianship, 265 
. P. 1087, 128 Or. 94. 

Va.—^Mapp V. Hickman, 180 S.E. 296, 
164 Va. 386. 

32 C.J. p 669 note 60 [a]. 
Compensation held unreasonable or 
exoessive 

Ky.—Miller v. Keown, 196 S.W. 430, 
176 Ky. 117. 

Minn.—^Fredrick v. Koetter, 267 N.W. 

473, 197 Minn. 524. 

N.M.—^In re Mares, 82 P.2d 786, 42 
i N.M. 656. 

I Pa.—In re Holman’s Estate, 166 A. 

608, 102 Pa.Super. 198. 

Va.—^Mapp V. Hickman, 180 S.E. 296, 
164 Va. 386. 

32 C.J. p 669 note 60 [b]. 
Compensation held not InsullLoient 
Or.—^In re Prince’s Guardianship, 
209 P. 90, 104 Or. 670. 

95. Pbl —^In re Slglin’s Estate, 20 Pa. 
Dlst & Co. 105. 

Wis.—In re Messer’s Guardianship, 7 
N.W.2d 684, 242 Wis. 66. 

82 C.J. p 669 note 60. 

Amount paid prior guardian 
Fact that prior guardian of weaJc- 
minded person received part of com¬ 
pensation from corpus of estate does 
not affect question of what is Just 
compensation for successor.—^In re 
Holman’s Estate, 166 A. 608, 102 Pa. 
Super. 198. 

96L Mich.—^In re Bender’s Estate, 
224 N.W. 881, 246 Mich. 406. 

97. Pa.—^In re Slglin’s Estate, 20 
Pa.Dist. & Co. 106. 

Commissions on corpus 
Where the statute provides for 
computation of commissions on a 
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ed in its management,®8 the cost of experts employ¬ 
ed,®® a purported agreement as to amount of com¬ 
pensation,! and the fees customarily allowed other 
fiduciaries.® Under some practice the guardian is 
restricted to commissions on income except under 
extraordinary circumstances, so that as a general 
rule no commissions will be paid on principal until 
termination of the trust,® and it is for the court to 
determine what is principal and what is income.*^ 

Where a statute regulates the matter of a guard¬ 
ian’s or committee’s compensation, the court should 
observe strictly the statutory rule of allowance,5 as 
by awarding compensation in the form of commis¬ 
sions on a percentage prescribed by statute,® com¬ 
puted in accordance with statutory requirements, as 
on receipts and disbursements,*^ the commission be¬ 
ing based on moneys actually received and paid 
out;8 and under statutes of this character it has 
been held that where the committee advances money 
for the incompetent’s support he is not entitled to 
commissions thereon.® Where his duties involve the 
complicated management of a large estate and peri¬ 
odical accounting, commissions may be allowed on 


each statement of account.!® The guardian or 
committee should not be allowed commissions on 
debts of the ward to a firm of which the guardian is 
a member,!! for purchases made after the relation 
of guardian and ward arose,!® or for collecting or 
• receiving back the principal of the fund invested 
by him.!® The compensation of the guardian or 
committee must be confined to that period of time 
during which he had custody of the estate in his 
capacity as such guardian or committee;!^ so he is 
not entitled to commissions on sums received after 
termination of the guardianship;!® he is not entitled 
to compensation for services rendered as special ad¬ 
ministrator subsequent to the death of the ward.^® 

What law governs. The commissions to which 
committees of mental incompetents are entitled must 
be determined in accordance with the law in force 
at the time of the settlement of their accounts.!*^ 

Guardian or committee of incompetent veteran. 
In the absence of legislation relating expressly to 
guardians or committees of veterans, their rights to 
compensation are governed by statutory provisions 
of a general character applicable alike to the cases 


percentage basis of Income and cor¬ 
pus, permitting the court to deter¬ 
mine corpus commissions according 
to actual services rendered if the 
estate exceeds a stated amount, 
where the estate Is below the stated 
amount the court has no discretion 
with reference to the amount of a 
guardian’s commissions, but must 
award them In accordance with the 
statutory percentage Irrespective of 
the actual pains, trouble, and risk 
Incurred.—^In re Flynn's Estate, 26 A. 
2d 794, 132 N.J.Ba. 86. 

9& Pa.—In re Davidson’s Estate, 
186 A. 796, 824 Pa. 90. 

99. Or.—In re Prince’s Guardian¬ 
ship, 209 P. 90, 104 Or. 670. 

1. Or.—In re Prince's Guardianship, 
supra. 

Consent of soma of legatees not a 
factor 

Or.—In re Prince’s Guardianship, su¬ 
pra. 

Bight to object 

During the lifetime of the Incom¬ 
petent the persons Interested and on 
whose petition a guardian is appoint¬ 
ed cannot stipulate for a certain fixed 
compensation ' in case the court 
makes the appointment: but where 
they do In fact so stipulate "it does 
not lie in the mouth of any party to 
such an agreement to repudiate It.” 
—In re Holman’s Estate, 156 A. 608, 
611, 102 Pa.Super. 198. 

3. Wls.—^In re Messer’s Guardian¬ 
ship, 7 N‘.W.2d 684, 242 Wls. 66. 
3. Pa.—In re Snyder’s Estate, 31 A. 
, 2d432, 346 Pa. 616. 


4. Pa.—^In re Snyder's Estate, su¬ 
pra. 

6. Ala.—McGowan v. Milner, 70 So. 

175, 195 Ala. 44. 

32 C.J. p 669 note 62. 

Personalty and realty 

Statutes allowing the committee 
of an Incompetent the same compen¬ 
sation as an executor, administra¬ 
tor, or testamentary trustee do not 
entitle the committee to commissions 
on the value- of realty standing in 
the name of the Incompetent, bu,t 
do give him the right to commissions 
on the value of all personalty con¬ 
stituting assets of the Incompetent’s 
estate and reduced to the possession 
of the committee. Irrespective of 
what moneys were actually received 
and paid out.—In re Merritt, 16 N.E. 
2d 404, 278 N.T. 74, reversing 300 
N.Y.S. 71, 262 App.Dlv. 872—In re 
James’ Estate, 26 N.T.S.2d 136, 261 
App.Div. 480. 

6. Ky.—^McCreery v. McCreery, 216 

S.W. 78. 185 Ky. 445. 

32 C.J. p 669 note 64. 

7. Ala.—McGowan v. Milner, 70 So. 

176, 195 Ala. 44. 

Ky.—^Burton v. Burton’s Committee, 
90 S.W.2d 687, 262 Ky. 499. 

32 C.J. p 669 note 66. 

DlsbursementB 

Under a statute providing that the 
court shall allow a reasonable com¬ 
pensation for- services rendered by 
the committee - not exceeding a com-* 
mission of a specified per cent of the 
amounts collected if and when dis¬ 
bursed, it iB necessary to -deter- 
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mine the meaning of the word “dis¬ 
bursed” as used in the statute with 
relation to the legislative purpose 
which brought about Its enactment, 
and when so construed it has been 
held that the term “disbursed” is 
broad enough to authorize compensa¬ 
tion on corpus paid over.—In re Gal¬ 
lon, D.C.D.C., 18 F.Supp. 683. 

8- Ky.—McCreery v. McCreery, 215 
S.W. 78, 186 Ky. 446. 

32 C.J. p 669 note 66. 

9. N.Y.—Matter of Wallace. 167 N. 
Y.S. 246, 172 App.Dlv. 644. 

10. N.Y.—Matter of Livingston, 9 
Paige 440, affirmed 2 Den. 675. 

11. Ala.—McGowan- v. Milner, 70 So. 
176, 195 Ala. 44. 

Commissions allowed where debt not 
dne from committee as snch 
Va.—Mapp V. Hickman, 180 S.E. 296, 
164 Va. 386. 

12. Ala.—^McGowan v. Milner, 70 So. 
176, 196 Ala. 44. 

13. Ala.—McGowan v. Milner, supra. 

14. Cal.—In re Kelley, 194 P. 4, 

184 Cal. 448. 

15. N.Y.—Matter of Wallace, 167 N. 
Y.S. 246, 172 App.Dlv. 644. 

Bond dne after termination not cash 
receipt 

Va.—Mapp v. Hickman, 180 S.B. 296, 
164 Va. 386. 

18. Cal.—In re Kelley, 194 P. 4, 

184 CaL 448. 

17. N.Y.—^In re Garmes’ Estate, 287 
N.Y.S. 52, 169 Mlsc. 470. 
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of veterans and nonveterans,but in j&xing the 
compensation of such a guardian or committee 
money coming into his hands from a government 
pension or allowance is not considered in the same 
light as ordinary assets of the incompetent.^^ Al¬ 
though regulations of the Veterans* Bureau regard¬ 
ing compensation of guardians have been held not 
to be controlling,20 it has been held that state courts 
will consider them sympathetically 21 and will al¬ 
low the guardian such compensation as may be rea¬ 
sonable but within maximum limits fixed by such 
regulations .22 Where guardians of veterans are 
subject to a general rule that no commission may 
be paid on corpus until termination of the trust, it 
has been held that before termination no commis¬ 
sion may be given on periodic pa 3 rments of the pro¬ 
ceeds of war risk insurance, since these are not in¬ 
come even though paid periodically instead of in a 
lump sum,23 and a similar result has been reached 
under a general statute confining guardians of in¬ 
competents to collection of commissions on income 
and on money “paid out.**24 Qn the other hand, 
where the guardian is entitled to commissions on 
money received and paid out, it has been held that 
he may have commissions on a veteran's adjusted 
compensation certificate coming into his hands.25 

Where statutes have been enacted relating specifi¬ 
cally to veterans, they do not operate as a repeal 
of, or substitute for, the basic statutory law relat¬ 
ing to compensation of the guardian or committee 
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of a mental incompetent,26 but should be read and 
construed in connection with such basic law,27 al¬ 
though where there is an inconsistency the provi¬ 
sions of the later law relating specifically to veter¬ 
ans is controlling.28 Where statutes limit the 
amount a guardian of an incompetent veteran may 
receive in compensation for his services, compensa¬ 
tion in excess thereof, is not allowable in the ab¬ 
sence of extraordinary services,26 the rule being 
that the guardian may receive a reasonable compen¬ 
sation which may equal, but may not exceed, the 
statutory maximum,20 and what may constitute a 
just and reasonable compensation within such stat¬ 
utory limitation depends on the facts and circum¬ 
stances of the particular case and in this connec¬ 
tion it has been said that such a statute should re¬ 
ceive a broad and liberal construction so as to re¬ 
duce administration expenses of an incompetent 
veteran’s estate to the minimum .22 

Under the uniform veterans* guardianship act, 
limiting by positive law the rate of compensation to 
a specified per cent except in the case of extraordi¬ 
nary services, no greater sum may be allowed than 
such act permits, as it operates as a restriction on 
the court’s discretion .®2 Within the limits imposed, 
however, the act does commit to the court’s discre¬ 
tion the power to fix compensation of the guardians 
or committees of incompetent veterans,24 and it has 
been said that the intent of the uniform act is not 
to make commissions uniform throughout the states 


1& N.T.—^In re Garmes’ Estate, su¬ 
pra. 

19. Waah.—^In re Strozyk’s Guard¬ 
ianship. 286 P. 646, 156 Wash. 233. 

20b Mass.—Keating v. Hession, 172 
N.E. Ill, 272 Mass. 212. 

Mo.—^U. S. Veterans* Bureau v. 
Glenn. 46 S.W.2d 200, 226 Mo.App. 
674. 

21. Wash.—^In re Strozyk's Guard¬ 
ianship. 286 P. 646. 166 Wash. 283. 

22. Wash.—In re Strozyk's Guard¬ 
ianship, supra. 

23L Pa.—In re Snyder's Estate, 31 
A.2d 182, 846 Pa. 615. 

Installment benefits considered as 
income see infra note 36. 

24L Tex.—Gilbert v. Hines, Clv.App., 
82 S.W.2d 876. 

25. Ala.—Hall v. Bssllnger, 179 So. 
639, 236 Ala. 451. 

26. N.T.—^In re Garmes’ Estate, 287 
N.Y.S. 62, 159 Misc. 470. 

27. H.Y.—^In re Garmes* Estate, su¬ 
pra. 

28. H.Y.—^In re Garmes* Estate, su¬ 
pra. 

29. Pla.—Pirmln.v. Sanborn, 161 So. 
555. 119 Fla. 896. 

Mo.—Hines v. Hook, 89 S.W.2d 62, 


338 Mo. 114, followed In Hines v. 
Kemp, 89 S.W.2d 57, 338 Mo. 122— 
U. S. Veterans* Bureau v. Glenn, 
46 S.W.2d 200, 226 Mo.App. 674. 
Where statute void 
Where the statute purporting to 
limit the compensation payable to 
the guardian of an Incompetent vet¬ 
eran receiving financial benefits from 
the United States is so phrased that 
It Is Incapable of construction and in¬ 
terpretation, It will be held Inopera¬ 
tive and void, and the compensation 
to be allowed such a guardian will 
be determined on the basis of prior 
statutes governing compensation of 
guardians of mental incompetents.— 
In re Mares, 82 P.2d 786, 42 N.M. 656. 

3(K Mo.—^U. S. Veterans* Bur.eau v., 
Glenn, 46 S.W.2d 200, 226 Mo.App. 
674. 

31. Mo.—U. S. Veterans’ Bureau v, 
Glenn, supra. 

32. Mo.—^U. S. Veterans’ Bureau v. 
Glenn, supra. 

33. Ohio.—^In re Albanowskl’s Es¬ 
tate, 30 Ohio N.P.,]Sr.S., 254. 

Nature of uniform act 

This act Is not a law of the Unit¬ 
ed States, but has been referred 
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to as a draft of a proposed act ap¬ 
proved by the American Bar Asso¬ 
ciation and by it recommended for 
enactment in the various states, not 
all of which have adopted It—^U. 
S. Veterans* Bureau v. Glenn, 46 S.W. 
2d 200, 226 Mo.App. 674. 

Corpus received from predecessor 

(1) Allowance of commissions on 
amount which represented corpus 
of estate received by Incompetent 
veteran's committee from immedi¬ 
ate predecessor was held improper. 
—^In re Quednau, 280 N.Y.S. 466, 
245 App.Dlv. 42. 

(2) Where committee of an in¬ 
competent veteran instituted action 
against prior committee's surety, 
withdrawal of commissions at the 
rate of five per cent on the sum re¬ 
ceived from the surety was author¬ 
ized as against contention that al¬ 
lowance of such item would be al¬ 
lowing commissions on corpus of an 
estate received from a preceding 
guardian since such money did not 
in any sense represent corpus re¬ 
ceived from the predecessor of the 
committee.—^In re Baron, 6 N.Y.S.2d 
631. 

34. N.Y.—In re Garmes* Estate, 287 

N.Y.S. 52, 169 Misc. 470. 
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adopting it,, but within the maximum imposed to re- | 
mit the matter of computation of commissions to the | 
general laws of the state governing compensation of 
guardians or committees of mental incompetents.®^ 
It has been held that installment benefits received 
under a war risk insurance certificate because of 
permanent total disability of the veteran should be 
classified as income so as to be the subject of com¬ 
missions as on annual rests,®® and that their char¬ 
acter as income is not affected by the fact that pay¬ 
ment .was so deferred that such installments were 
received in a lump sum.®*^ 

(2) Extra Allowance 

The guardian or committee of a mental Incompetent 
may receive an allowance of extra compensation for ex¬ 
traordinary eervices, but not for the performance of or¬ 
dinary services* Where the guardian or committee is art 
attorney he may secure extra compensation for legal 
services performed by him provided the circumstances 
and the governing statutes Justify such an allowance. 

An extra allowance cannot be made for the ordi¬ 
nary duties of the committee or guardian;®® but 
under special circumstances and for extraordinary 
services an extra allowance may be made,®® as 
where the care of the person of the ward has been 
onerous or dangerous.'*® While such allowance is 
within the discretion of the court,^l it cannot ex¬ 
ceed a fair compensation.®® 

A lawyer acting as guardian or committee may re¬ 
ceive compensation for professional services ren¬ 
dered the lunatic’s estate in addition to his com¬ 
mission,®® but where only a simple account is in¬ 
volved, and the committee is an attorney, it has been 


held improper to make any allowance for legal fees 
incurred in the employment of another attorney by 
the committee,®® and, where statute restricts the 
amount of a guardian’s compensation to a stated 
percent of the amount received and disbursed, a 
committee who is an attorney may not secure an 
allowance of extra compensation, for legal services 
rendered by him, over and above the statutory al¬ 
lowance.®® 

Guardian or committee of veteran. The guardian 
or committee of a mentally incompetent veteran may 
not be allowed extra compensation without compli¬ 
ance with statutory prerequisites governing its al¬ 
lowance,®® and it has been held that the allowance 
of such extra compensation should be supported 
by a separate finding on the matter.®^ Extra com¬ 
pensation may not be allowed such a guardian or 
committee for services of an ordinary and routine 
character,®® but where the guardian or committee 
of an incompetent veteran makes due application 
therefor, and on compliance with regulatory pro¬ 
cedure, he may, in the absence of some statutory 
provision to the contrary, secure an allowance of 
extra compensation for the rendition of extraordi¬ 
nary services.®® 

d. Procedure 

Jurisdiction to allow compensation to guardians of 
Incompetents ordinarily rests in the court having Juris¬ 
diction of the guardianship proceedings, and a guardian 
has no right to deduct any sum for compensation until It 
Is allowed by a decree of court. 

Jurisdiction to fix or allow compensation to 
guardians of incompetents ordinarily rests in the 


35. N'.T.—^In re Gajmes’ Estate, su- j 

pra. i 

Partloular axnoniLta allowed 

Committee of Incompetent veteran 
whose report showed receipt of in¬ 
come for year of eleven thousand 
eight hundred twenty-four dollars 
and eighty-seven cents held entitled 
to commissions at rate of two and 
one half per cent on first two thou¬ 
sand dollars and at rate of one and 
one fourth per cent on balance for 
receiving Income and to, paying out 
commissions at rate of two and one 
half per cent on nine hundred seven¬ 
ty-two dollars and fifty cents dis¬ 
bursed, whether corpus or Income. 
—In re Garmes' Estate, supra. 

36. N.T.—In re Garmes* Estate, su¬ 
pra. 

Installment benefits not considered 
as Income see supra note 23. 

37. N.Y.—^In re Garmes* Estate, su¬ 
pra. 

38. Ala.—^McGowan v. Milner,* 70 So. 
176. 195 Ala. 44. 

32 C.J. P 669 note 76. 


Xnvestlng personalty 

An extra allowance will not be 
maAe for Investing personal property 
of the lunatic in Improvements of 
the real estate.—^Matter of Living¬ 
ston, 9 Paige, N.Y., 440, affirmed 2 
Den. 576. 

39. 111.—In re McClendon’s Estate, 
49 N.E.2d 881. 320 Ill.App. 133. 

Fa.—^In re Davison's Estate, 186 A. 

796, 324 Pa. 90. 

32 C.J. p 669 note 77. 

40. Mass.—^May v. May, 109 Mass. 
252. 

Pa.—^Herbein*s Estate, 2 Woodw. 132. 

41. Ey.—Conrad v. Conrad, 160 S. 
W. 937, 156 Ky. 281. 

42. Ky.—Conrad v. Conrad, suprcu 
N.T.—Matter of Cowen. 186 N.T.S. 

480. 152 App.Div. 108. 

43. K.J.—^In re Flynn's Estate, 26 A. 

I 2d 794, 132 N.J.Eq. 85. 

[ Pa.—^Drinker's Estate, 3 Pa.Co. 489. 
Allowance of attorneys’ fees on ac¬ 
counting see infra 5 87. 

Liability of Incompetent’s esta^ for 
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counsel fees generally see infra S 

88 . 

44. N.T.—In re Williams’ Estate, 
283 N.Y.S. 279, 245 App.Div. 505. 

46. D.C.—Hines v. Paregol, 77 F.2d 

963, 64 APP.D.C. 306. 

46. H.Y.—^In re Garmes* Estate, 287 
N.Y.S. 52, 159 Misc. 470. 

minxe to petition 

N.Y.—In re Garmes* Estate, supra. 

47. Ky.—Burton v. Burton's Com¬ 
mittee, 90 S.W.2d 687, 262 Ky. 499. 

48. N.Y.—In re Erlandsen, 191 N.E. 
870, 265 N.Y. 156,‘ reversing In re 
Hemer, 268 N.Y.S. 918, 240 App. 
Dlv. 1016, and motion denied '198 
N.E. 633, 268 N.Y. 637, and Erland- 
sen V. Remer, 12 N.E.2d 696, 276 N. 
Y. 601. 

Xovestment of funds and attendaaise 
at hearings 

N.Y.—In re Erlandsen, supra. 

49. Iowa.—^Hlnes v. McKenzie, 250 
N.W. 687, 216 Iowa 1388. 

Sezvloes' in test case 

N.Y.—In re Baron, 6 N.Y.S.2d 68L 
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court having jurisdiction of the guardianship pro¬ 
ceedings,®® and the guardian or committee has no 
■right to deduct any sum for compensation until it is 
allowed by a decree of the court.®i Compensation 
ordinarily is determined on the accounting of the 
guardian,and need not be authorized or fixed by 
the court in advance.®^ Under some statutes an al¬ 
lowance may be made only on judicial settlements,®^ 
and in order to be entitled to annual rest commis¬ 
sions the guardian must comply with statutory pro¬ 
visions.®® 

On the final accounting and settlement the court 
has jurisdiction to make allowances for commissions 
and also additional allowances,®fi and in fixing the 
compensation the court should consider amounts al¬ 
lowed the guardian or committee on previous set- 
tlements.®^ The court should consider evidence re¬ 
lating to the services rendered in order to deter¬ 
mine what is just and reasonable compensation,SB 
and general rules apply with regard to establishing 
the right to, and the amount of, compensation.S9 
The court has power to appoint counsel to repre¬ 
sent the lunatic’s estate where a large claim for 
compensation is presented by the guardian.®® 

Public official. Where plaintiff is appointed 
guardian for the estate of a mental incompetent 
pursuant to a statute providing that his commis- 


§ 53 

sions be paid into the state treasury, plaintiff may 
not maintain suit to secure such fees in his indi¬ 
vidual capacity.®^ 

§ 52. Lien of Guardian for Disbursements 
and Compensation 

In the absence of statute a guardian or committee of 
a mental Incompetent has no lien for compensation or 
disbursements enforceable against the Incompetent'a ea- 
tate although an equitable lien may be recognized under 
some circumstances. 

Except as otherwise provided by statute, a guard¬ 
ian or committee has no lien on the estate of the 
lunatic for disbursements or . compensation,®2 al¬ 
though it has been held that an equitable lien may 
extend to the fund resulting from the sale of the 
interest of the deceased ward’s land by his admin¬ 
istrator.®® 

§ 53. Guardianship Bonds 

a. In general 

b. Requisites, validity, and construction 

c. Liability, discharge, or release 

d. Actions 

a. In General 

Ordinarily It Is essential for the guardian or com¬ 
mittee of a mental Incompetent to furnish a bond In 
order to qualify and enter on the execution of his duties. 


50. Tex.—Teagrue v. Wylie, Clv.App., 
no S.W.2d 941. 

Probate court 

Or.—Godfrey v. Gempler, 70 P.2d 661, 
157 Or. 261. 

Clerk of ooart 

N.C.—^Maxrlner v. Mlzzelle. 176 S.E. 

711, 207 N.C. 34. 

Seatli. of ward 

Where the ward died before any 
assets came into the hands of his 
guardian, it has been held that the 
court appointing the guardian has 
no Jurisdiction to pass on claims for 
compensation by the guardian, and 
that claims for such compensation! 
should be presented to the adminis¬ 
trator of the ward's estate.—^Fulton 
Nat Bank v.* Haldeman, 80 Pa.Di8t 
& Co. 689, 45 Lanc.Rev. 581, 61 York 
Leg.Rec. 111. 

SL Ala.—^McGowan v. Milner, 70 So. 
176, 196 Ala. 44. 

N.T.—^In re Garmes* Estate, 287 N. 

T.S. 62. 169 Misc. 470. 

32 C.J. p 670 note 86. 

5a. N.Y.—^Matter of Osgood, 196 N. 

Y.S. 270. 119 Misc. 261. 

82 aj. p 670 note 85. 

68: Ind.—^Taylor v. Taylor, 87 N.B. 
25, 43 Ind.App. 867. 

64. N.T.—In re Longo, 236 N.Y.S. 
96, 226 App.Dlv. 286—In re Garmes* 
Estate, 287 N.Y.S. 62, 159 Misc. 


470—^Accounting of First Bank & 
Trust Co. of Utica, 286 N.Y.S. 
685, 133 Misc. 118. 

On filing of annual account 
The filing by the committee of an 
annual Inventory and account is not 
tantamount to a rendition of an ac¬ 
count to the ward, and the com¬ 
mittee is not entitled to commissions 
on Income in advance of a Judicial 
accounting.—^Accounting of First 
Bank & Trust Co. of Utica, 236 N. 
Y.S. 686, 136 Misc. 118—Matter of 
Osgood, 196 N.Y.S. 270, 119 Misc. 
251. 

Amendment oonstmed as not chang¬ 
ing rule 

N.Y.—^Accounting of First Bank & 
Trust Co. of Utica, 286 N.Y.S. 685, 
138 Misc, 118. 

55. N.Y.—^In re Garmes* Estate, 287 
N.Y.S. 62, 169 Misc. 470. 

Claim in annual report 

N.Y.—^In re Garmes* Estate, supra. 

56, N.Y.—In re Longo, 235 N.Y.S. 
96, 226 App.Div. 285. 

When not granted 
Where funds in deceased commit¬ 
tee's estate were insufficient to pay 
amount due incompetent's estate, no 
commissions or additional allowances 
should have been granted.—^In re 
Longo, supra. 


Objection by .veteran’s administration 
D.C.—^Hlnes v. Paregol, 77 F.2d 963, 
64 App.D.C. 306. 

57. Ark.—Allison v. Martlndale, 63 
S.W.2d 986, 187 Ark. 1102. 

WThere time for appeal expired 
Prior improper allowances should 
be considered in fixing final compen¬ 
sation though time for appeal had 
expired, and compensation allowed 
guardian on final accounting will be 
disallowed where more than that 
amount had preylously been improp¬ 
erly allowed on annual settlements. 
—Allison V. Martlndale. 63 S.W.2d 
986, 187 Ark. 1102. 

58. Wls.—In re Messer's Guardian¬ 
ship. 7 N.W.2d 684. 242 Wls. 66. 

59. Ala.—^Hall v. Esslinger, 179 So. 
639, 235 Ala. 451. 

32 C.J. p. 670 note 89. 

Evidence sufficient to show servloes 
valueless 

Pa-—In re Pryor's Estate, 27 A. 2d 
466, 160 Pa.Super. 76. 
eOi Colo.—Cole's Appeal, 66 P. 907, 
26 Colo. 110. 

61. Cal.—Scully v. State, 124 P,2d 
609, 20 Cal.2d 178. 

68. Conn.—^Norton v. Strong, 1 Conn. 

66 . 

63. Cal.—^In re Clanton, 163 F. 469, 
171 Cal. 881.. 

82 C.J. p 670 note 92. 
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With regard to the security of a committee or 
guardian of an insane person the law is somewhat 
similar to that applicable to guardians of minors.®^ 
While ordinarily the statutes require the giving of 
a bond, such requirement may be omitted under spe¬ 
cial circumstances, as where a trust company acts 
as guardianand the legislature may provide that 
a certain person be appointed guardian without bond 
in the absence of any restriction on such power in 
the organic law.®® 

While in the absence of statutory requirement it 
is within the discretion of the court to appoint a 
committee without requiring security where the es¬ 
tate of the ward is small and no one is otherwise 
willing to act as a committee, as a rule the com¬ 
mittee ought to be required to give security for the 
faithful performance of his duties, even in the ab¬ 
sence of statute.®*^ Where a bond is required, the 
giving of it is necessary in order to qualify®® and 
to enter on the execution of the duties of the of¬ 
fice.®® In such case an order of court authorizing 
the appointment without the giving of the bond is 
void^® and subject to collateral attack.^l 

New bond for nezv appointment. Where a for¬ 
mer guardian of an incompetent is reappointed he 
should furnish a new bond,*^2 and the fact that his 
prior appointment as guardian was vacated by agree¬ 
ment in order to open the matter for a hearing de 
novo does not relieve him from the necessity of giv¬ 
ing a new bond.*^® 

Reduction in amount of bond. Under statutes 
permitting a reduction in the amount of the bond of 
a committee for an incompetent on deposit of se¬ 
curities equivalent to the amount of reduction, it 

84. La.—^In re Kochon, 15 La.Ann. 6. 

N.T.—Thayer v. Brie County Sav. 

Bank, 145 N.T.S. 808, 160 App.Dlv. 

300, affirmed 112 N.B. 446, 217 N.T. 

601. 

66. Minn.—Minnesota Loan & Trust 
Co. V. Beebe, 41 N.W. 232, 40 Minn. 

7. 2 L.R.A. 418. 

66. N.C.—^Henderson v. Dowd, 21 S. 

B. 692, 116 N.C. 796. 

Wife 

Bven though nonresident wife’s ap¬ 
pointment as curatriz for husband 
is dative, statute relieves her from 
giving bond.—Smith v. Burt, D.C.La., 

46 F.2d 336. 

67. Ill.—Nuetzel v. Nuetzel, 13 Ill. 

App. 542. 

La.—Woodward v. Woodward, 16 La. 

Ann. 162. 

32 C.J. p 670 notes 95-97. 

68. Tex.—^Brown v. StumpfE, Civ. 

App., 123 S.W.2d 806. 

r2 C.J. p 670 note 99. 


has been held that a motion for such reduction on 
such deposit may not be granted until there has 
been an intermediate accounting,*^4 and that there 
should also be due proof that the investments were 
legally made in the particular securities which the 
committee proposes to deposit.^® On the other 
hand, where a reduction is sought on the ground 
that the estate has decreased in size, it Las been 
held that such reduction may properly be ordered 
without an accounting,*^® although the surety is not 
estopped to raise an objection to the reduction after 
its apparent consent to the order. 

Recovery of excessive premiums. Where the 
committee of a mental incompetent contracts with 
the surety for the necessary bond, and the contract 
is made in strict compliance with governing statu¬ 
tory regulations, the court may not make a new 
contract for the parties,*^® and if the committee as 
an individual contracts to pay excessive premiums, 
to an amount exceeding that which he may recover 
as expenses from his ward’s estate, he is neverthe¬ 
less bound by his contract and cannot secure a re¬ 
fund of the excessive premiums from the surety 
company.7® 

b. Bequisites, Validity, and Construction 

The bond of a guardian should be certain; a bond In¬ 
valid as a statutory bond may be valid as a common- 
law bond. The bond should be approved and delivered. 

While the language of the bond should be cer¬ 
tain,®® and a bond may be void for uncertainty,®^ 
the omission of the names of sureties from the body 
of the bond has been held immaterial.®® A guard¬ 
ian’s bond should be construed in connection with 
the order requiring security.®® 

1009, 235 App.Div. 833, affirming 
248 N.T.S. 187, 139 Mlsc. 697. 

79. N.T.—^Application of Bromberg, 
supra. 

80. Conn.—^Hayden v. Smith, 49 
Conn. 83. 

Must specify amount 
Tex.—Brown v. Stumpff, Civ.App., 
123 S.W.2d 806. 

Bond held valid 

Ill.—People, for Use of Shepherd v. 
Prplch, 17 N.B.2d 727, 297 Ill.App. 
660, transferred, see 13 N.E.2d 257, 
368 Ill. 169. 

81. Conn.—^Hayden v. Smith, 49 
Conn. 83. 

82. S.C.—Joyner v. Cooper, 18 S.C.L. 
199. 

Va.—Beery v. Homan, 8 Gratt 48, 49 
Va. 48. 

83. Va.—^Beery v. Homan, supra. 
Sum 

An order permitting Qualification 
of a guardian on filing security in a 


Qualification generally see supra S 
44. 

69. N.T.—Thayer v. Brie County 
Sav. Bank, 112 N.B. 448, 217 N.T. 
601, affirming 146 N.T.S. 808, 160 
App.Dlv. 800. 

70. Ark.—Rector Bank v. Parrish, 
198 S.W. 689, 181 Ark. 216. 

71. Ark.—^Rector Bank v. Parrish, 
supra. 

79. Ala.—^Broxson v. Spears, 113 So. 
248, 216 Ala. 885. 

73. Ala.—Broxson v. Spears, supra. 

74. N.T.—In re De Palma, 259 N.T. 
S. 485, 145 Mlse. 496. 

75. N.T.—^In re De Palma, supra. 

76. N.T.—In re Dervin’s Estate, 39 
N.T.S.2d 618, 179 Misa 682. 

77. N.T.—In re Dervln’s Estate, su¬ 
pra. 

7a N.T.—^Application of Bromberg, 
183 N.E. 908, 260 N.T. 480, revers¬ 
ing In re Bromberg, 266 N.T.S. 
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A certificate or bond not furnished pursuant to 
the requirements of statutes has been held not to 
constitute a statutory bond^^ but should be treated 
as merely a common-law obligation and construed 
in accordance with the plain and ordinary meaning 
of its terms.85 

Invalid appointment. The bond given by one 
who, under an invalid appointment, assumes to act 
as guardian constitutes a valid obligation against 
the surety;*® it may be valid as a common-law 
bond,*7 although invalid as a statutory bond.** 
Renewed bonds required of a guardian on making 
his financial statements are cumulative.** 

Obligee, Where the proper obligee of a commit¬ 
tee’s or guardian’s bond is designated by statute, a 
bond which does not run to such obligee is invalid 
as a statutory bond,*® although it may be enforced 
as a common-law obligation.*^ In the absence of 
statute such bonds may run to the people,** or to 
the clerk of the court with whom the bond is to be 
filed.** 

Approval, delivery, and filing. Ordinarily the 
bond should be approved*^ by the agency designat¬ 
ed by statute.*® Delivery is essential to make the 
bond operative,*® and it takes effect from the time 
of delivery.*^ In the absence of statute, the filing 
of the bond is not essential to its validity, delivery 
being suflBicient.** 


c. Liability, Discharge, or Belease 

(1) In general 

(2) Past defaults; liability as between 

different sureties 

(3) Discharge or release 

(4) Invalidity of guardian’s appointment 

(5) Conclusiveness of guardian’s settle¬ 

ment 

(1) In General 

As a general rule the liability of a surety on the bond 
of the guardian or committee of a mental Incompetent 
Is coextensive with that of his principal, and the surety 
may be held responsible for any breach of the bond re¬ 
sulting in loss to the estate. 

In the absence of contrary limitations or restric¬ 
tions in the bond, the liability of the surety on the 
bond of the committee of a mental incompetent is, 
to the amount of the bond, coextensive with that 
of his principal.** It is the duty of the surety to 
see that the conditions of the bond are fulfilled by 
the committee or guardian.^ The surety is liable 
for the performance of additional duties, imposed 
by statute subsequent to the execution of the bond, 
which are germane to the ofiice.* 

. The bond is breached by the violation of any duty 
on the part of the guardian or committee which is 
within the terms of the bond,* and the surety may 


sum smaller than that permitted by 
statute has been held a mere irreg¬ 
ularity.—In re Cole's Will. 4 N.T.S. 
2d 312, 254 App.Dlv. 199. 

84. Tenn.—^Peoples Bank v. Ellza- 
bethton Trust Co., ISO S.W.2d 989, 
23 Tenn.App. 288. 

m^resB provlsloiL contrary to stat¬ 
ute 

If an additional bond furnished by' 
guardian of Insane war veteran for 
special purpose of covering funds 
about to come Into guardian's hands 
from United States Veterans* Bureau 
was treated aa a statutory bond, the 
statute relating to Informal defective 
bonds could not be given the effect 
of overriding an express condition 
of the bond.—^Peoples Bank v. Ellza- 
bethton Trust Co., supra, ' 

Certificate attached to bond 
A certificate attached to the bond 
of the guardian which provided that 
the maker assumed liability for loss¬ 
es arising from or caused by acts 
committed by guardian on and after 
a designated date and which purport¬ 
ed In no other respect to be a bond 
did not constitute a "substituted 
bond" within statute In which stat¬ 
utory requisites of bond could be 
Inserted by Implication, especially 
where statute authorizing substitu¬ 
tion was not complied with and no 


order of substitution as therein re¬ 
quired was entered by the county 

court.—Standard Accident Ins. Co. v. 

Stewart, 85 P.2d 277. 184 Okl. 109. 

85. Tenn.—^Peoples Bank v. Ellza- 
bethton Trust Co., 130 S.W.2d 989, 
23 Tenn.App. 288. 

86. Ark.—^Hastings v, U. S. Fidelity 
& Guaranty Co., 172 S.W. 1016, 
116 Ark. 220. 

87. Ky.—Ogllvie v. Commonwealth, 
11 Ky.L. 905. 

Wls.—Dudley v. Bice, 95 N.W. 936, 
119 Wls. 97. 

8& Wls.—^Dudley v. Bice, supra. 

89. Tenn.—Tennessee Hospital v. 
Fuqua, 1 Lea 608. 

90. Ill.—^Bichardson v. People, 85 
Ill. 495. 

County treasurer 

Ill.—^Blchardson v. People, supra. 

91. Ill.—^Blchardson v. People, su¬ 
pra. 

92. N.T.—Matter of White, 1 Barb. 
Ch. 43. 

93. N.T.—Matter of White, supra. 

94. Ill.—^Bichardson v. People, 85 
Ill. 495. 

96. County court 

Ill.—^Bichardson v. People, supra. 

96. Ill.—^Blchardson v. People, su¬ 
pra. 


97. N.T.—Thayer v. Erie County 
Sav. Bank, 145 N.Y.S. 808, 160 App. 
Div. 300, afilrmed 112 N.E. 446, 217 
N.T. 501. 

98. Ill.—Bichardson v. People, 85 
Ill. 495. 

99. N.T.—Smith v. McLaughlin, 291 
N.T.S. 618, 161 Misc. 520, modified 
on other grounds 295 N.T.S. 593, 
251 App.Dlv. 727. 

MaxlTuum. UablUty of the surety 
has been held to be the value of the 
assets In the hands of the guardian 
at the time of the execution of the 
bond, plus such sums as were subse¬ 
quently received.—^Bolmer v. U. S. 
Fidelity & Guaranty Co. of Balti¬ 
more, Md., D.C.Ky., 11 F.Supp. 660. 
Besldenoe of guardian 
A guardian's bond Is enforceable 
regardless of the residence of the 
guardian.—^In re Boutz' Guardian¬ 
ship, 76 P.2d 154, 24 CaLApp.2d 644. 

1. S.C.—Bellinger v. U. S. Fidelity 
& Guaranty Co., 106 S.E. 470, 115 
S.C. 469. 

a Ill.—^People V. Harms, 187 HL 
App. 140. 

3. Ky.—^Burbrldge v. Vamon, 8 Ky. 
Op. 87. 

Md.—Grafflln v. State, 63 A. 878, 103 
Md. 171, 7 AnzLCas. 1061. 
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be held liable therefor,^ as in the case of a failure 
to turn over the ward’s funds when requested by 
the court to do so,^ or a failure duly to account for 
all funds,® or the making or continuance of unau¬ 
thorized investmentsand the bond may be breach¬ 
ed also where a gfuardian with funds in his hands 
refuses to pay the just debts of his ward® or per¬ 
mits a judgment against his ward.® The sureties 
may insist that a charge be made by the guardian 
for boarding the ward, where otherwise there would 
be a deficit in the guardian’s account for which 
they would be liable i® 

The surety ordinarily is liable only for funds re¬ 
ceived by the guardian before his removal,and 
is not liable for defaults of the guardian or com¬ 
mittee in a capacity other than his official one,^^ 
or for failure to account for moneys which came 
into his hands unlawfully,^® or for losses occurring 


without fault of the guardian.^* Where the final 
report of a conservator has been approved, and he 
has turned over to his ward, who has recovered his 
sanity, all property in his hands, and has been dis¬ 
charged, he is not liable to an action on his bond by 
a creditor of the ward for not paying the debt due 
such creditor.!® 

An unauthorized agreement for joint control of 
funds by guardian and surety has been held not to 
affect the surety’s liability on its bond,!® and an 
agreement for joint control, authorized by statute, 
has been held not to make the guardian a guaran¬ 
tor.!*^ 

Bonds conditioned for the faithful discharge of 
a guardian’s duties constitute obligations for the 
benefit of the ward only and are, not obligations 
for the discharge of duties the guardian may owe 
to any person other than the ward,!® and the sure- 


vrhBTB plaintiff nmrcliased real es¬ 
tate from the gtiardlan of an InBane 
person, the guardian agreeing to 
pay off a mortgage thereonj and al¬ 
though a statute provided that In 
sales of property of wards the court 
shall maJce an order for the applica¬ 
tion and disposition of the proceeds 
of such sale, no order was made di¬ 
recting the guardian to pay off the 
mortgage, and he thereafter embez¬ 
zled the purchase price paid by 
plaintiff, and plaintiff was subse¬ 
quently obliged to pay off the mort¬ 
gage, the failure of the guardian 
to pay the mortgage did not amount 
to a breach of duty so as to affect 
sureties on guardian's sale bond in 
the absence of an order of the court 
to pay the mortgage.—Bvlson v. Hal- 
lock, 88 N.W. 1102, 108 Wis. 249. 

4. Ala.—^Dumas v. Hollins, 154 So. 
781, 228 Ala. 644. 

Ill.—^People, to Use of Gary-Wheaton 
Bank, v. Shepard, 26 N.B.2d 112, 
803 I11.APP. 227. 

Ky.—^Fidelity & Casualty Co. of New 
York V. Downey, 143 S.W.2d 869, 
284 Ky. 72. 

IbLdehtednosB of guardian, to ward 
Where one Indebted by specialty to 
the estate of a lunatic Is appointed 
committee of his estate, and the spe¬ 
cialty Is transferred and received 
by him as committee, the debt is ex¬ 
tinguished, and he becomes liable for 
the amount thereof as though It were 
so much cash received by him, so 
that the sureties on his bond as com¬ 
mittee are liable as for so much 
money received by the committee. 
—Joyner v. Cooper, 18 S.C.L. 199. 
When liability attaohes 
Liability of surety on bond of 
guardian of Insane person attaches 
immediately on guardian's misap¬ 
propriation of funds of ward and 
may be discharged only by restora¬ 


tion of the funds taken.—^American 
Indemnity Co. v. First Nat. Bank. 
Tex.Clv.App., 94 S.W.2d 1258. 

6. Md.—Grafflln v. State, 68 A. 373. 
103 Md. 171. 7 Ann.Cas. 1061. 

6. Ind.—^Federal Union Surety Co. 
V. State, 120 N.B. 426, 68 Iiid.App. 
337. 

ming report without due acoounting 
When the committee or guardian 
flies his report and falls to account 
therein for all funds received in that 
capacity, there Is from that time a 
breach of his bond, and his sureties 
are liable.—Federal Union Surety Co. 
V. State, supra. 

7. Ill.—Cox V. Rice, 31 N.E.2d 786, 
376 Ill. 367, 134 A.L.R. 923. 

Mo.—In re Keisker's Estate, 168 S.W. 

2d 96, 360 Mo. 727. 

Tenn.—State ex rel. Wilson v. Meek, 
146 S.W.2d 961, 24 Tenn.App. 492. 
32 aj. p 671 note 28. 

Good faith no defense 
Tenn.—State ex rel. Wilson v. Meek, 
supra. 

& Ill.—People V. Chicago Bonding 
& Surety Co., 216 IlLApp. 376; af¬ 
firming 128 N.E. 478, 294 Ill. 362. 
Me.—Raymond v. Sawyer, 37 Me. 406. 
9. N.H.—Davis v. Drew, 6 N.H. 399, 
25 Am.D. 467. 

IQ. Va.—^Hauser v. King, 76 Va. 731. 

11. Alcu—^Broxson v. Spears, 113 So. 
248. 216 Aleu 386. 

12. U.S.—Ellis V. Stevens, D.C. 
Mass., 37 F.Supp. 488. 

13. N.T.—Johnson v. Ayres, 46 N. 
T.S. 132, 18 App.Div. 495. 

14. Ala.—^Hamilton v. James, 166 So, 
425, 231 Ala. 668. 

Tenn.—^McCulston v. Haggard, 109. 

S.W.2d 418, 21 Tenn-App. 277. 
Court approval alter investment 
Where the governing statute per- 
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mlts a guardian of an incompetent 
to Invest his ward's money in se¬ 
curities authorized by law, or, In the 
absence of express authorization. In 
securities approved by the court, 
where the guardian Invests In se¬ 
curities admittedly not expressly au¬ 
thorized by law or approved by the 
court at the time of investment, the 
subsequent court approval of such 
investinent does not validate It so 
as to relieve the guardian and his 
sureties from liability for loss sus¬ 
tained.—^McCulston V. Haggard, su- 
prcL 

15. Ill.—^Morgran v. Hoyt, 69 Ill. 489. 

16. Tex—American Indemnity Co. 
V. First Nat. Bank, Clv.App., 94 
S.W.2d 1258. 

17. Cal.—In re Ounjulan's Estate 
and Guardianship, 52 P.2d 220, 4 
Cal.2d 659, 102 A.L.R. 1106. 

Statute as part of agreement 

Failure of agreement of guardian 
with surety for joint control over 
estate funds, to provide that mon¬ 
ey might be withdrawn by order of 
court or Judge in accordance with 
statute authorizing such an agree¬ 
ment between fiduciary and surety 
was held not to invalidate agreement, 
since general law became part of 
contract and authorized such with¬ 
drawal without specific authoriza¬ 
tion In agreement.—^In re Ounjulan’s 
Estate and Guardianship, supra. 

18. Ga.—^Kinsey v. Fidelity & Cas¬ 
ualty Co. of New York, 187 S.E. 
246, 68 Ga.App. 674. 

aomlolde committed by ward 

Surety on bond of guardian of In¬ 
competent World War veteran condi¬ 
tioned on faithful discharge of 
guardian's duty as such was held 
not liable on bond for death of plain¬ 
tiff's husband killed by Insane ward 
on ground that £mrdlan had will- 
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commingles his general funds with the funds from 
the sale of his ward’s real estate, a recovery may be 
had from the sureties on his general bond or from 
the sureties on the sale bond,34 and, if a guardian 
who has sold his ward’s real estate and received the 
price in cash subsequently gives a new general bond 
conditioned for the faithful discharge of all his du¬ 
ties, the sureties thereon are liable for his subse¬ 
quent failure to account for the proceeds of the 
realty, although on selling it he gave the special 
bond required by statute.36 It has also been held 
that the obligation on an additional bond furnished 
in connection with proceedings for sale of the 
ward’s realty is general so as to render the surety 
liable for the failure of the guardian to pay over 
all moneys in his hands derived from the sale and 
moneys due from him on final settlement.3 6 
Sureties of public officer becoming guardian^ 
Where a public guardian furnished a general, or of¬ 
ficial, bond and subsequently furnished separate, or 
special, bonds to act as guardian of individuals and 
a shortage in his accounts appears, liability attaches 
primarily to the separate or special bonds.37 Where 
a public oflScer is appointed guardian of an incom¬ 
petent by virtue of his office, he and the sureties 
on his official bond become bound in all respects as 
long as the guardianship continues, even though his 
term of office as a public officer expires,38 and even 
though a guardian’s bond was subsequently execut¬ 
ed, and on expiration of his term of public office 
an additional guardian’s bond was executed, a de¬ 
cree rendered against the guardian after expiration 
of his term of public office for mishandling of funds 
of the incompetent had the force and effect of a 
judgment at law on which execution could have is¬ 
sued against any or all of the three bonds.39 

(3) Discharge or Release 

(a) In general 

(b) Discharge by court 


(a) In General 

The surety on the bond of a guardian ordinarily Is re¬ 
leased from liability by the discharge of the guardian. 
The giving of an additlonai bond does not discharge the 
sureties on the prior bond from iiablilty already Incurred, 
nor does it release them from liability occurring there¬ 
after where the new bond Is merely additional or cumula¬ 
tive security. 

While an order or decree discharging or releas¬ 
ing the guardian ordinarily releases his surety on 
the bond,40 a discharge obtained by the guardian 
without giving the statutory notice does not bar an 
action against the sureties on his bond;4i nor does 
an order revoking the guardianship on condition 
that the guardian make a full settlement with the 
ward.42 The surety on the bond is not discharged 
or released by the failure of the court to compel the 
guardian to perform a duty which the surety was 
bound to see performed.43 Recovery of a judg¬ 
ment against the committee of an incompetent for 
misfeasance does not constitute a material altera¬ 
tion of the surety’s undertaking so as to terminate 
his liability.44 Also a legislative alteration of the 
duties of the guardian does not discharge his sure¬ 
ty, as long as the duties remain appropriate to the 
office ;45 to excuse the surety the new duties must 
essentially change the nature and character of the 
office.46 

The giving of an additional bond does not dis¬ 
charge the sureties on the prior bond from liability 
already incurred,47 nor does it release them from 
liability occurring thereafter where the new bond 
is merely additional or cumulative security.4 8 A 
surety who has become liable for the guardian’s con¬ 
version of funds has been held not discharged be¬ 
cause the guardian later gave security sufficient to 
cover the misappropriations and the court without 
the surety’s knowledge or consent improvidently re¬ 
leased such subsequent security.49 

A receipt signed by a ward acquitting her guard- 


W.Va.—^Maryland Casualty Co. v. 
Tressell, 196 S.H. 268, 119 W.Va. 
576. 

34. Ind.—^Federal Union Surety Co. 
V. State, 120 N.E. 425, 68 Ind.App. 
887. 

35. Ohio.—^Tuttle V. Northrop, 5 N. 
E. 659, 44 Ohio St. 178. 

36. Wls.—^Luce v. Fidelity & Casu¬ 
alty Co. of New York, 268 N.W. 
181, 222 Wls. 50. 

37. N.J.—^West Bergen Trust Co. v. 

XT. S. Fidelity & Guaranty Co., 12 
A.2d 877, 127 N.J.Eq. 228. af¬ 

firmed 17 A.2d 172, 128 N.J.Eq. 
479. 

38. Ala.—Cox V. WUliaras, 8 So.2d 
129, 241 Ala. 427. 


39. Ala.—Cox v. Williams, supra. 

40. Kan.—Sparr v. Globe Surety Co., 
162 P. 805, 99 Kan. 481. 

41. Qa.—Griffin v. Collins. 49 S.E. 
827. 122 Ga. 102. 

42. Ga»—Griffin v. Collins, supra. 

43. S.C.—Bellinger v. U. S. Fidelity 
& Guaranty Co., 106 S.E. 470, 116 
S.C. 469. 

32 C.J. p 671 note 58. 

44. N.T.—Smith v. McLaughlin, 291 
N.Y.S. 618, 161 Misc. 620, modified 
on other grounds 295 N.Y.S. 693, 
261 App.Dlv. 727. 

45. IlL—People v. Harms, 187 Ill. 
App. 140. 

46. Ill.—^People V. Harms, supra. 
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47. Minn.—Southern Surety Co. v. 
Tessum, 228 N.W. 326, 178 Minn. 
496. 66 AL.R. 1136. 

Okl.—Standard Accident Ins. Co. v. 

Stewart, 85 P.2d 277, 184 Okl. 109. 
SaooesBlve bondB 

Guardian's default in not account¬ 
ing for proceeds of Incompetent’s 
land continued to final accounting, 
and each successive general bond be¬ 
came liable therefor.—Southern Sure¬ 
ty Co. V. Tessum, 228 N.W. 326, 178 
Minn. 496, 66 AL.R. 1186. 

48. N.Y.—Smith v. McLaughlin, 291 
N.Y.S. 618, 161 Misc. 620, modified 
on other grounds 295 N.Y.S. 693, 
261 App.Dlv. 727. 

49. Miss.—^Relly v. Crymes, 168 So. 
267, 176 Miss. 183. 
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fan of all claims against him does not "increase the 
risk” of the sureties on the guardian’s bond, so as 
to release them from liability.^O Conduct amounting 
to waiver of a claim against the guardian may op¬ 
erate to relieve the surety of liability,but a sure¬ 
ty has been held not discharged because of an ar¬ 
rangement between a resigning guardian and a new 
guardian which did not constitute a novation.52 

On the lapse of more than twenty years after the 
death of the ward and the filing of an account by 
the guardian, it may be presumed that liability on 
the guardian’s bond was discharged.®® 

(b) Discharge by Court 

The power of a court to discharge a guardian’s bond 
and release the sureties thereon from liability on terms 
other than a compliance with Its conditions Is limited 
to such power as Is conferred by statute. 

The power of a court to discharge a guardian’s 
bond and release the sureties thereon from liability 
on terms other than a compliance with its condi¬ 
tions is limited to such power as is conferred by 
statute.®^ In some jurisdictions, the court may, on 
the execution of a substituted bond, release the sure¬ 
ty from liability for future defaults;®® but it is 
without power to release the sureties from liabilities 
for past defaults.®® On due and legal settlement 
of the affairs of the guardianship estate, the court 
may and should disdiarge the guardian and his 
surety,®*^ and it may charge or relieve the guardian 
and surety, in accordance with evidence adduced, 

50. Ga.—Griffin v. Collins, 49 S.B. 

827. 122 Ga. 102. 

Validity of receipt 
A receipt is Invalid If signed be¬ 
fore termination of the guardianship, 
even though the ward was of sound 
mind at the time of signing.—Grif¬ 
fin V. Collins, supra. 

61. Ark.—^Hope v. American Bond¬ 
ing Co., 148 S.W.2d 193, 200 Ark. 

1158. 

62, Tenn.—Poe v. Fetzer. 168 S.W.2d 
600, 179 Tenn. 687. 

53. S.a—Willingham v. Chick, 14 S. 

C. 93. 

64. Iowa.—^Brooke v. American 

Sav. Bank of Muscatine, 223 N.W. 

500. 107 Iowa 668. 

N.Y.—^In re McGuinness, 48 N.B.2d 
286. 290 N.Y. 117. 

82 C.J. p 671 note 56. 

Strict oompllaaoe with statute essen¬ 
tial 

Iowa.—^Brooke v, American Sav. Bank 
of Muscatine, 223 N.W. 600, 107 
Iowa 668. 

65. S.a—^Bellinger v. U. S. Fidelity 
& Guaranty Co., 106 S.B3. 470, 116 
S.C. 469. 

Tex.—^Moore v. Hanscom, 106 S.W. 


from liability for estate funds which have been 
lost.®® 

Where a statute gives the surety the privilege of 
being discharged as matter of right on his due ac¬ 
counting, the matter does not rest in the discretion 
of the court,®® and, where no liability exists for 
past defaults, the court may not impose conditions 
as a prerequisite to discharge.®® 

Conclusiveness. The presumptions in favor of 
judgments of courts of general jurisdiction, dis¬ 
cussed ID Evidence § 145, apply to the order or de¬ 
cree of a court of general jurisdiction discharging 
a surety.®! It will be presumed that the facts es¬ 
sential to warrant the order were established by the 
evidence,®® and in a collateral attack evidence of 
matters outside the record to the contrary will not 
be received.®® The burden does not rest on the dis¬ 
charged surety to prove the existence of facts sus¬ 
taining the order, but on the party attacking it.®^ 

(4) Invalidity of Guardian’s Appointment 

The Invalidity of the appointment of the guardian of 
a mental Incompetent ordinarily affords no defense to 
an action on his bond. ^ 

It has been held that liability on the bond cannot 
be avoided by showing the invalidity of the guard¬ 
ian’s appointment,®® and that the presumption of 
regularity attaching to the order or decree appoint¬ 
ing the committee or guardian, discussed supra § 41, 
applies in actions on the bond.®® It has been held, 
however, that the invalidity of the appointment of 

tate, 21 N.B.2d 360, 280 N.Y. 880, 
reversing 8 N.Y.S.2d 617, 255 App. 
Dlv. 1021, and answering question 
certified 10 N.Y.S.2d 678, 266 App, 
Dlv. 931. 

60. N.Y.—In re Mlddlebrpok's Es¬ 
tate, supra. 

Payment of special guardian’s fees 

N.Y.—In re Mlddlebrook's Estate, su¬ 
pra. 

61. Tex.—^Moore v. Hanscom, 106 S. 
W. 876, 101 Tex. 298, motions over¬ 
ruled In part and granted in part 
108 S.W. 160, 101 Tex. 298. 

62. Tex.—Moore v. Hanscom, supra. 
32 C.J. p 672 note 62 [a]. 
Presumptions on collateral attack 

on Judgments generally see the 
C.J.S. title Judgments § 425, also 
34 C.J. p 541 note 88. 

63. Tex.—Moore v. Hanscom, supra. 
64b Tex.—^Moore v. Hanscom, supra. 

65. Miss.—Gillespie v. Hauensteln, 
17 So. 602, 72 Mis6. 838. 

82 C.J. p 672 note 67. 

66 . Minn.—^Minnesota Loan &r Trust 
Co. V. Beebe, 41 N.W. 282, 40 Minn. 
7, 2 L.R.A. 418. 

82 C.J. p 672 note 69. 


876, 101 Tex. 293, motions over¬ 
ruled In part and granted In part 
108 S.W. 150, 101 Tex 293. 

New bond on death of surety 

It Is not the practice of some 
courts to permit the withdrawal of 
a bond where a new bond is given 
on the death of one of the sureties 
of the prior bond.—Commonwealth 
V. Parke, 6 Pa.Co. 144. 

Statute construed 

Ill.—People V. Birket, 264 HLApp. 
96, affirmed 174 N.E. 388, 842 Ill. 
333. 

56. S.C.—Bellinger v. U. S. Fidel¬ 
ity & Guaranty Co., 106 S.E. 470, 
116 S.C. 469. 

67. Colo.—^Hilliard v. McCrory, 134 
P.2d 1067, 110 Colo. 869. 

32 C.J. p 671 note 47. 

Bx parte order releasing commit¬ 
tee’s surety was held unauthorized 
without showing that committee had 
accounted for proceeds of sale of in¬ 
competent’s realty.—In re Rydewicz, 
266 N.Y.S. 401, 286 App.Div. 696. 

58. Ala.—^Hamilton v, James, 166 
So. 426, 231 Ala. 668. 

69. N.Y.—In re Middlebrook’s Es- 



§ 53 

a succeeding committee or guardian, who sues on 
the bond, may be shown by way of defense.®^ 

(5) Conclusiveness of Guardian’s Settlement 

In the absence of fraud or collusion a decree settling 
the accounts of the guardian or committee of an Incom¬ 
petent Is ordinarily conclusive on his surety. 

A decree settling the accounts of a guardian is 
ordinarily conclusive on his sureties as to the mat¬ 
ters involved in the adjudication,®® in the absence 
of proof of fraud or collusion,®® or is at least prima 
facie binding on the surety,*^® notwithstanding the 
surety was not a party to the accounting,71 but it 
has also been held that a surety is not bound by a 
judgment settling the committee’s account where the 
surety was not a party to the settlement suit.72 Fol¬ 
lowing the rule that the order, judgment, or decree 
on the guardianship accounting is conclusive and 
not subject to collateral attack, discussed infra § 87, 
the order discharging the guardian or committee 
cannot be attacked collaterally^® in an action against 
the surety alone,74 notwithstanding the guardian is 
a nonresident of the state.75 However, by force of 
statute, the decree may be attacked for fraud or 
mistake in the settlement within a specified period.^® 

d. Actions 

(1) In general 

(2) Time to sue, limitations, and laches 

(3) Parties and process 

(4) Pleading and evidence 

(5) Trial, judgment, and damages 

(1) In General 

The usual method of enforcing the liability of a 
surety on the bond of a guardian of an Incompetent Is 
by action on the bond. Conditions precedent must be 
complied with, and the surety may generally make the 
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same defenses which the principal would be entitled to 
make^ 

The usual method of enforcing the liability of 
the surety on a bond of a guardian of an incompe¬ 
tent is by action on the bond,77 and aside from de¬ 
termining the amount due on the bond, the liability 
of the surety may not be determined on the guard¬ 
ian’s final accounting.78 Where the committee or 
guardian has absconded and it is sought to ascer¬ 
tain his liability in order to bind the sureties on the 
bond, the proper remedy is by a proceeding in the 
nature of a civil action, wherein the sureties are 
made parties.7® The remedy on the bond is cumu¬ 
lative;®® it does not preclude a remedy against the 
committee or guardian himself, as shown infra § 
135. 

Where a removed conservator has given two 
bonds under statute, the successor conservator has 
been held entitled to elect on which of such bonds 
he will sue.81 

Conditions precedent. Generally no action can 
be maintained on a guardian’s bond in the name of 
the ward while the guardianship subsists,®® unless 
in connection therewith proceedings are instituted to 
remove the guardian and to revoke his letters.®® 
An accounting in the court having, jurisdiction of 
the guardianship proceedings has been held a con¬ 
dition precedent to an action on the bond,®^ al¬ 
though it has also been held that a formal account¬ 
ing is not necessary,®® and that failure to notify 
a surety of the guardian’s failure to file an annual 
account,®® or that a substitute guardian was ap¬ 
pointed,®7 does not preclude maintenance of an ac¬ 
tion on the bond. The bond may be sued on with¬ 
out first obtaining a judg^i^ent at law against the 
guardian,®® and the fact that a suit on the bond of 
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67. Ohio.—Shrover v. Richmond, 16 
Ohio St 455. 

ea Ala.—U. S. Fidelity & Guaranty 
Co. V. Harton, 79 So. 600, 202 Ala. 
184. 

32 C.J. p 672 note 71. 

69. Ala.—^U. S. Fidelity & Guaranty 
Co. V. Harton, supra. 

TO. S.C.—Bellinger v. U. S. Fidelity 
& Guaranty Co., 106 S.E1. 470, 116 
S.C. 469. 

71- S.C.—Bellinger v. U. S. Fidelity 
& Guaranty Co., supra. 

72. U.S.—Bolmer v. U. S. Fidelity 
& Guaranty Co. of Baltimore, Md., 
B.C.Ky., 11 F.Supp. 660. 

73. Tex.—^Dickerson v. Dickerson, 
Civ.App.. 167 S.W.2d 218, error 
refused. 

74. Han.—Sparr v. Globe Surety Co., 
162 P. 306, 99 Kan. 481. 


76. Kan.—Sparr v. Globe Surety Co., 
supra. 

76. Tex.—^Blair v. Gte.y, 38 Tex. 167. 

77. Pa,—Commonwealth v. Patter¬ 
son, IS Pa.Super. 186. 

78. N.T.—In re Zaiac, 246 N.T.S. 
892, 281 App.Dlv. 842. 

79. Philippine.—^Arroyo v. Jungsay, 
34 Philippine 689. 

80. Conn.—^Appeal of Dunn, 70 A. 
703, 81 Conn. 127. 

81. Ill.—^People for Use of Cockrum 
V. Southern Surety Co., 241 IlLApp. 
884. 

82. Ala.—^Eiland v. Chandler, 8 Ala. 
781. 

83. Ga.—^Holcombe v. Lastinger, 167 
S.D. 606, 46 Ga.App. 820. 

84. Mass.—^Mclntire v. Fnsign, 121 
N.E. 642, 232 Mass. 88. 

S.C.—James v. Wallace, 15 S.C.L. 121. 
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86. Iowa.—^Baitinger v. Elmore, 227 
N.W. 344, 208 Iowa 1342. 

Xholusloa of item la report 

The fact that a guardian's inter¬ 
mediate reports omit mention of an 
item, misappropriated by him, has 
been held not to preclude liability 
of the surety therefor.—^lowa Trust 
& Savings Bank v. Soppe, 247 N.W. 
682, 215 Iowa 1242. 

88. N.T.—Smith v. McLaughlin, 291 
N.T.S. 618, 161 Mlsc. 620, modified 
on other grounds 295 N.T.S. 698, 
261 APP.D1V. 727. 

87. N.T.—Smith v. McLaughlin, su¬ 
pra. 

88L Ind.—State v. Rallsback, 7 Ind. 
684. 

Aotloa not OB. Judgment 

The fact that a default Judgment 
against a guardian might be opened 
has been held not to preclude re- 
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a committee or guardian is instituted without ob¬ 
taining leave of court does not affect the right of 
plaintiff to recover.89 In an action by a third per¬ 
son against the surety, he must show that his claim 
was duly allowed in the guardianship proceedings. 

Defenses, In general, the surety on the guard¬ 
ian's bond is entitled to make the same defenses 
which the principal would be entitled to make,^! 
and an adjudication in favor of the guardian in a 
suit brought against him has been held to bar re¬ 
covery against the surety on the bond.^2 in a 
proper case the surety may be estopped to assert 
what would otherwise constitute a valid defense 
to an action on the bond.^^ Where the surety is 
made a party to proceedings against the guardian 
and secures dismissal of the proceedings as to it¬ 
self, thus neglecting its opportunity to appear and 
defend, the surety may not later complain of the 
judgment rendered against the guardian.^^ 

(2) Time to Sue, Limitations, and Laches 

Suit on the bond of the guardian or committee should 
be brought within the time limited by statute, and may 
be barred by either limitations or laches. 

Suit on the bond of the guardian or committee 
of a mental incompetent should be brought within 
the time limited by statute,® ^ and action on the bond 
may be barred either by expiration of the period 
limited by statute®® or by laches.®^ 

Where the statute limits actions on the bond to 
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a prescribed period after the discharge or removal 
of the guardian, a discharge or removal which will 
start the statute running may be shown by a decree 
terminating the guardian’s powers,®® or by the 
death of the incompetent,®® although under some 
statutes it has been held that the discharge or re¬ 
moval of the guardian may be effected only by a 
valid court order.i The statute begins to run on the 
entry of a decree removing the guardian notwith¬ 
standing the incorporation of a provision in such 
decree directing the guardian to account and retain-, 
ing jurisdiction until final settlement.® 

(3) Parties and Process 

Suit on the bond of a guardian of a mental incom¬ 
petent may be brought by the guardian’s successor In 
office. Process should conform to statutory requirements. 

The bond may be sued on by the guardian’s suc¬ 
cessor in office,® as by the administrator of the de¬ 
ceased ward.^ It has been held that a creditor of 
the ward cannot maintain a suit on the bond;® but 
it has also been held that, where the guardian re¬ 
fuses to pay the just debts of his ward, there is a 
breach of the bond, as shown, supra subdivision c 
(1) of this section, and that the creditor may resort 
to a suit on it for indemnity.® 

In case of absconding guardian. In a proceeding 
to ascertain the liability of an absconding commit¬ 
tee or guardian in order to bind the sureties, the 
sureties should be made parties.^ 


covery on the bond, since the action 
asralnst the surety is predicated on 
the bond and not on the Judgrinent.— 
Smith V. McLaughlin, 291 N.Y.S. 618, 
161 Mlsc. 620, modified on other 
grounds 296 N.Y.S. 693, 261 App.Div. 
727. 

89. Md.—arafilln v. State, 63 A. 378, 
108 Md. 171, 7 Ann.Cas. 1061. 

9a Iowa.—Faith v. National Casu¬ 
alty Co., 297 N.W. 287, 280 Iowa 
173. 

Approval of other expenditures not 
oontroUing 

Iowa.—^Falth v. National Oa^iualty 
Co., suprcu 

91, N.Y.—In re Newton, 21 N.Y.S.2d 
62, 269 App.Div. 1046, affirmed In 
re Newton’s Estate, 84 N.E.2d 381, 
286 N.Y.,684. 

Sefaloatlon replaced by forgery 
Where, by forgery, a guardian has 
secured funds and deposited them in 
the guardianship account to cover 
his defalcations. It has been held 
that the surety Is not relieved from 
liability, such transaction not con¬ 
stituting a true replacement, even 
though the forgery was not discov¬ 
ered for some time and In the Inter¬ 
im part of the funds was Invested 
for the guardianship estate.—Ameri¬ 


can Indemnity Co. v. First Nat. 

Bank, Tex.Clv.App., 94 S.W.2d 1268. 

Set-off 

Iowa.—^Baltlnger v. Elmore, 227 N.W. 
344, 208 Iowa 1342. 

98. Ga—^Hadden y. Fuqua 16 S.l!.2d 
787, 192 Ga. 668. 

93. N.Y.—Coleman v. National Sure¬ 
ty Corporation, 278 N.Y.S. 826, 224 
App.Div. 244. 

Invalidity of adjndloation of Insan¬ 
ity 

U.S.—-Bolmer v. U. S. Fidelity & 
Guaranty Co. of Baltimore, Md., 
D.C.Ky.. 11 F.Supp. 660. 

94. N.C.—^Humphrey v. American 
Surety Co., 197 S.B. 137, 218 N.C. 
661. 

95. Cal.—^Keck v. Sweeney, 61 P.2d 
79, 16 Cal.App.2d 521. 

Neb.—^In re Montgomery's Estate, 
274 N.W. 487, 133 Neb. 163. 

32 C.J. p 673 note 92. 

96. Cal.—Keck v. Sweeney, 61 P.2d 
79, 16 Cal.App.2d 621. 

97. Ark.—^Hope y. American Bond¬ 
ing Co., 143 S.W.2d 193,' 200 Ark. 
1158. 

9a Cal.—^Keck v. Sweeney, 61 P.2d 
79, 16 Cal.App.2d 621. 

149 


99. Neb.—Hughes v. Langdon, 196 
N.W. 916, 111 Neb. 608, reheard 
199 N.W. 832, 111 Neb. 608. 

1. Cal.—Maloney v. Massachusetts 
Bonding & Insurance Co., 123 P. 
2d 449, 20 Cal.2d 1, prior opinion, 
App., 114 P.2d 417. 

Order restoring ward to oompe. 
tenoy, but silent as to the discharge 
or removal of the guardian, has been 
held insufficient to effect such dis¬ 
charge or removal within the con¬ 
templation of the rule, especially 
where the guardian predeceased such 
order.—Maloney v. Massachusetts 
Bonding & Insurance Co., supra. 

8. Cal.—Keck v. Sweeney, 61 P.2d 
79, 16 Cal.Appi2d 621. 

a Miss.—Gillespie v. Hauenstein, 17 
So. 602, 72 Miss. 838. 

82 C.J. p 673 note 94. 

4. Mich.—Welch v. Van Auken, 43 
N.W. 871, 76 Mich, 464. 

6. IlL—Witham v. People. 89 Ill. 
App. 108. 

Vt,—Aldrich v. Williams, 18 Vt 373 

a Me.—^Raymond v. Sawyer, 87 Me 
406. 

7, Philippine.—^Arroyo v. Jungsay 
34 Philippine 689. 
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Process in a suit on a guardian's bond must con¬ 
form to the statutory requirements.® Where all the 
sureties are made parties in the summons and bill, 
and process has not been served on some of them, 
it is error to render a decree against the others.® 

(4) Pleading and Evidence 

In suits on bonds of guardians or committees of 
mental Incompetents the plaintiff should allege the ele¬ 
ments of his cause of action and the surety should duly 
plead his defense. The rules of evidence applicable In 
‘civil proceedings generally control In suits on bonds of 
guardians of mental incompetents. 

Plaintiffs pleading in an action on a guardian's 
bond should set forth all the material facts con¬ 
stituting the cause of action and show plaintiffs 
rights therein.!® If the basis of the suit on the 
bond is an alleged conspiracy pursuant to which 
complainant was wrongfully adjudged insane, the 
allegations respecting the conspiracy should include 
an averment of plaintiffs competency at the time 
of such adjudication.!! Where suit is brought 
against the committee of an incompetent and his 
surety, the causes of action should be pleaded in 
separate counts.!^ 

The answer in an action on the bond against the 
surety attacking the decree settling the accounts of 
the committee must set out the grounds of the at¬ 
tack on the decree.!® 

If sureties can maintain, in an action at law on 
the bond, an equitable cross action to surcharge and 
falsify the guardian's accounts, the cross complaint 
must point out the specific mistakes or errors in 
the account of which they complain,!4 and also offer 


to pay what is correct.!® 

Evidence, The rules of evidence applicable in 
civil actions generally apply in actions on the bond 
of a guardian of an incompetent.!® Where a sure¬ 
ty seeks contribution from his cosureties, he may 
prove the time and nature of the original default 
notwithstanding an order allowing the final account 
of one of the gfuardians.!*^ Where fraud is charg¬ 
ed in the procurement of orders and decrees affect¬ 
ing the liability of a surety, the fact of fraud must 
be proved by more than a mere preponderance of 
the evidence, clear and convincing proof being es¬ 
sential;!® but no such weight of proof is requi¬ 
site as is required in criminal cases demanding proof 
beyond a reasonable doubt.!® 

(5) Trial, Judgment, and Damages 

The trial and Judgment In suite on bonds of guardians 
of mental incompetents are governed by the usual rules 
controlling such matters In civil actions generally. There 
may be no recovery of compensatory damages without 
proof of loss, and a mere technical breach of duty by 
the guardian will authorize recovery of nothing more 
than nominal damages on the bond. 

The rules relating to trial and judgment in civil 
actions generally apply in actions on the bond of a 
guardian.2® The court may properly appoint a 
guardian ad litem to represent the ward in a pro* 
ceeding by his general guardian and the surety to 
be relieved from liability for loss sustained by the 
ward's estate.®! Where questions of law and fact 
are submitted to an auditor in an action on the bond,, 
and exceptions of fact are filed to. the auditor's re¬ 
port, such exceptions should be submitted to a jury 
for determination.®® The estate of the sureties. 


a Me.—^Fuller v. Wing, 17 Me. 222. 
32 C.J. p 672 note 84. 

9. W.Va.—Hedrick v. Hopkins. 8 W. 
Va. 167. 

10. Copy of bond - 

A complaint may be sufficient even 
though no copy of the bond is at¬ 
tached and the complaint contains 
no allegations as to the conditions 
of the bond, since the bond is a mat¬ 
ter of record.—^Humphrey v. Ameri¬ 
can Surety Co.. 197 S.B. 187. 213 N. 
C. 661. 

11. Ga.—Smith v. Globe Indemnity 
Co.. 16 S.B.2d 601. 65 Ga.App. 838. 

la N.T.—^Newton v. Livingston 
County Trust Co., 247 N.T.S. 121, 
231 App.Div. 355. 

la S.C.—Bellinger v. U. S. Fidelity 
& Guaranty Co.. 106 S.B. 470, 116 
S.C. 469. 

14. Cal.—^Brodrib v. Brodrlb, 56 Cal. 
663. 

la Cal.—Brodrlb v. Brodrlb, supra, 
la Iowa.—Faith v. National Cas¬ 


ualty Co.. 297 N.W. 287, 230 Iowa | 
178. 

Ky.—Fidelity & Casualty Co. of New 
York V. Downey, 143 S.W.2d 869, 
284 Ky. 72. 

Miss.—Roily v. Crymes, 168 So. 267, 
176 Miss. 133. 

32 C.J. p 673 note 5. 

Burden of proof 

Ky.—^Fidelity & Casualty Co. of New 
York v. Downey, 143 S.W.2d 869, 
284 Ky. 72. 

Evidence h41d inadmissible 
Ill.—People, for Use of Shepherd, v. 
Prpich, 17 N.E.2d 727, 297 IlLApp. 
660, transferred, see 13 N.B.2d 267, 
368 Ill. 169. 

Evidence hold sufficient 

Ill.—People for Use of Cockrum v. 
Southern Surety Co., 241 lll.App. 
384. 

Mass.—^Prest v. Massachusetts Bond¬ 
ing & Insurance Co.. 2 N.E.2d 438, 
294 Mass. 447. 

Miss.—^Reily v. Crymes, 168 So. 267, 
176 Miss. 133. 

32 C.J. p 673 note 6. 
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17. Minn.—Southern Surety Co. v.. 
Tessum, 228 N.W. 326, 178 Minn. 
495, 66 AL.H. 1136. 

18. Miss.—Reily v. Crymes, 168 So.. 
267, 176 Miss. 133. 

19. Miss.—Reily v. Crymes, supra. * 

50. Judgment for want of affidavit, 
of defense 

A bond of a committee conditioned' 
that the committee "shall, and da> 
well and faithfully, execute and per¬ 
form all and singular the duties ap¬ 
pertaining to said trust, and duly 
account according to law, for all* 
property and funds that may come- 
into his hands,*' is not an instrument 
for the payment of money, within- 
the meaning of a statute author¬ 
izing judgment for want of an affi¬ 
davit of defense.—Strock v. Com¬ 
monwealth, 90 Pa 272. 

51. Ala—^Hamilton v. James, lOF 
So. 426, 231 Ala 668. 

SS. Ga—Griffin v. Collins* 49 S.B.. 
I 827, 122 Ga 102. 
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should not be resorted to on account of money for 
which the committee is liable, until the latter’s estate 
has been exhausted therefor.28 

Damages. To recover on the bond of the surety 
of an incompetent’s guardian, it must appear not 
only that the guardian did breach his duty but also 
that loss resulted from such breach, 24 and in a suit 
on a guardian’s bond for the benefit of a creditor, 
where the only breach is the guardian’s neglect to 
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return an inventory of the estate within three 
months, and the estate is not subject to the pay¬ 
ment of debts, the damages are but nominal.26 

The surety may not be held liable in an amount 
based on a comparison of a referee’s reports and the 
annual accounts of the committee of an incompe¬ 
tent, where the periods covered by the two reports 
are different.2 6 


D. RESTORATION TO SANITY 


§ S4. In General 

A person who has been adjudged Incompetent has a 
right to have his sanity tested, so as to relieve him of the 
disabilities Imposed by the adjudication of Incompetency. 

A person who has been adjudged incompetent has 
a right, sometimes by virtue of statutory provisions, 
on the ground of his restoration to reason, to have 
his sanity tested, so as to relieve him of the disa¬ 
bilities imposed by the adjudication of incompeten¬ 
cy,27 and where mental competence is shown the 
guardianship may be terminated, as considered in¬ 
fra § 56. 

§ 55. Procedure, Review, and Costs 

a. In general 

b. Jurisdiction and venue 

c. Test of sanity; scope of inquiry 

d. Parties and pleading 

e. Notice and process 

f. Trial or hearing 

g. Review 

h. Costs 

a. In (General 

A proceeding for judicial restoration to competency 
Is a special proceeding of a summary character. 


A proceeding for judicial restoration to compe¬ 
tency is a special proceeding,28 of a summary char- 
acter,29 and is regarded not as a new proceeding, 
but as a continuation of the original guardianship 
proceeding.80 

A statutory proceeding to determine whether ap¬ 
plicant has been restored to mental competency as¬ 
sumes the validity of the original proceedings un¬ 
der which he was adjudged incompetent,21 and such 
applicant may not thereafter question the validity 
of the original adjudication.32 The fact that one 
has filed an application asking that his property be 
restored to him, and that such application has been 
denied, will not bar a subsequent proceeding by the 
same party to determine his restoration to mental 
competency.23 

b. Jurisdiction and Venue 

Jurisdiction of proceedings for restoration to com¬ 
petency Is ordinarily in probate courts or courts ex¬ 
ercising probate jurisdiction, and the application usually 
should be made to the court In which proceedings were 
had resulting In the adjudication of Incompetency. 

Constitutional or statutory provisions confer ju¬ 
risdiction of proceedings for restoration to mental 


as. Vfiu—PannlU v. Calloway, 78 Va. 
387. 

32 C.J. p 673 note 9. 

aa. Iowa.—Faith v. National Casual¬ 
ty Co.. 297 N.W. 287. 230 Iowa 173 
—^Baltlnger v. Elmore, 227 N.W. 
344. 208 Iowa 1342. 
as. Me.—^Puller v. Wingr, 17 Me. 
222 . 

as. N.Y.—In re Skeaji’s Estate, 28 N. 

T.S.2d 465. 262 App.Dlv. 880. 

27 . S.C.—^Ex parte Drayton, 1 S.C. 
Sq. 144. 

Order superseding' inquisition In 
lunacy will not be granted, where 
the proceedlngrs sought to be su¬ 
perseded merely adjudged the per¬ 
son Insane and directed his com¬ 
mitment to an insane asylum, with¬ 
out affecting his property rights.— 
In re Ellis, N.J.Ch.. 62 A, 702. 


To make will 

It has been held that. In a prop¬ 
er case, the court may order a per¬ 
son discharged from the committee’s 
control of his person and estate so 
far as to permit him to make a will 
under the advice and with the sanc¬ 
tion of the court, even though he Is 
not fully competent to manage all 
his own affairs.—Matter of Burr, 2 
Barb.Ch., N.T., 208. 

Stated Intervals 

In some Jurisdictions express pro¬ 
visions are made by statute to In¬ 
quire as to the mental condition 
of one who has been found insane by 
Inquisition, at stated periods.—^An¬ 
derson V. Anderson, 170 S.W. 213, 161 
Ky. 18, L.R.A.1916C 681—32 QJ. P 
673 note 14. 

aa Cal.—Carroll v. Carroll, 108 P. 

2d 420, 16 Cal.2d 761, prior opinion, 
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App., 103 P.2d 233, certiorari de¬ 
nied 62 act. 74. 314 U.a 611, 86 
D.Ed. 491. 

Okl.—^Mellott V. Lambert, 18 P.2d 
632. 161 Okl. 276. 

29 . N.C.—^Ex parte Dry, 5 S.B.2d 
142, 216 N.C. 427. 

sa Ala.—^Pope V. Bolin, 140 So. 382. 
224 Ala. 322. 

Tenn.—^Bradford v. Ragsdale. 126 S. 
W.2d 327, 329, 174 Tenn. 460, 121 
AL.R. 1506, quoting Corpus Juris, 
32 aj. p 674 note 40. 

31. Mo.—State ex rel. Bartlett v. 
Llttrell, 26 S.W.2d 768. 325 Mo. 
35. 

32. Mo.—State ex rel. Bartlett v. 
Llttrell, supra. 

33. Okl.—In re Revard’s Guardlcui- 
shlp, 272 P. 480, 134 OkL 202, 
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competency on probate courts or courts exercising 
probate jurisdiction,and, as a general rule, the 
application should be made to the court in which 
proceedings were had resulting in the adjudication 

of incompetency.36 

^ Territorial jurisdiction. Ordinarily the proceed¬ 
ings should be brought within the state wherein the 
adjudication of insanity has been had,86 and not 
in a foreign state.37 However, an adjudication of 
restoration to sanity by a chancery court of a state 
other than the state where the adjudication of in¬ 
sanity had been made has been held valid,38 and it 
has been held that, if a person interdicted has suf¬ 
ficient mentality to acquire a domicile in another 
jurisdiction, under principles discussed in Domicile 
§ 12 e, his restoration to sanity may be declared or 
determined by a court of the state wherein he has 
acquired his new domicile.88 

Venue. The application ordinarily should be made 
in the county wherein the original proceedings were 
had.^0 

c. Test of Sanity; Scope of Inqmry 

When one seeks restoration to sanity, the test Is 
whether the original condition has ceased to exist; that 
Is whether he Is capable of understanding and acting with 
discretion In the ordinary affairs of life, whether he has 
so far regained his reason as to be capable of managing 
his person and property. 

The same test of sanity that is applied in deter¬ 
mining whether one should be put under guardian¬ 
ship, as discussed supra § 11, controls in proceed¬ 
ings to restore one under guardianship to control of 
his property.4l The issue to be tried is whether 
the original condition has ceased to exist ;42 wheth¬ 


er the ward is of sound mind at the time when the 
application for restoration is made regardless of 
any previous finding,that is, whether he is capa¬ 
ble of understanding and acting with discretion in 
the ordinary aifairs of life,^^ or whether he has so 
far regained his reason as to be capable of manag¬ 
ing his person and property.-^S Where the ward has 
been declared incompetent by reason of old age, 
under principles discussed supra § 11, the sanity 
or insanity of the ward is not the issue the ques¬ 
tion then is whether the ward is mentally incompe¬ 
tent by reason of old age to care for and manage 
his property,^? and he may be held so far mentally 
competent even though he lacks the mental powers 
that he had possessed at a younger age.48 Where 
determination of mental capacity to manage one’s 
own affairs can be made only in guardianship pro¬ 
ceedings, the court lacks power to determine such 
matter in a proceeding to determine the sanity of 
the ward>8 

Partial restoration. In some cases, where the re¬ 
covery appears to be partial, the court may par¬ 
tially restore to the person his former rights with¬ 
out an entire restoration or supersedeas.^® 

d. Fartibs and Pleading 

There la a conflict of authority as to whether the 
ward may Institute proceedings for restoration to mental 
competency, or Is a necessary party thereto. Death of 
the ward bars or abates such a proceeding. The petition 
should set forth facts sufficient to warrant the granting 
of the relief sought. 

Under the law of some jurisdictions the ward 
himself may institute proceedings for his judicial 
restoration to mental competency,®^ or may sue by 


84. Idaho.—Whitney v. Randall, 70 
P.2d 884. 58 Idaho 49. 

Minn.—State v. O'Brien, 243 N.W. 
434, 186 Minn. 482. 

Okl.—In re Revard’s Guardianship, 
272 P. 480, 134 Okl. 202. 

OouzLty court 

Okl.—In re Revard's Guardianship, 
272 fP. 480, 134 Okl. 202. 

District court 

Wash.—^Pfeiffer v. Pfeiffer, 118 P.2d 
158, 10 Wash.2d 703. 

36. Mo.—Hamilton v. Henderson, 
117 S.W.2d 379, 384, 232 Mo.App. 
1234, citing: Ooipus Juris. 

Tenn.—^Bradford v. Ragsdale, 126 
S.W.2d 327, 329, 174 Tenn. 460, 
121 A.L.R. 1606, quoting Oorpus 
JuxlB. 

3%C.J. p 678 note 19. 

36. N.T.—^In re Curtiss, 92 N.B. 896, 
199 N.T. 36. 

37. N.T.—^In re Curtiss, supra—Mat¬ 
ter of Curtiss, 122 N.Y.S. 468,- 187 I 


I App.Dlv. 684, affirmed 91 N.H. 1111, 
I 197 N.T. 683. 

3a Ma.—^McNeill v. Harlow, 88 So. 
127, 81 Pla. 401. 

39. La.—Gasquet's Interdiction, 85 
So. 884, 147 La. 722. 

32 C.J. p 674 note 22. 

4a Mo.—^Hamilton v. Henderson, 
117 S.W.2d 379, 884, 232 Mo.App. 
1234, citing Corpus Juris. ^ 

32 C.J. p 674 note 23. 

4L Ind.—Shafer v. Shafer, 104 N.B. 
507, 181 Ind. 244. 

Md.—Johnson v. Baltimore Safe De¬ 
posit & Trust Co., 66 A. 383, 104 
Md. 460. 

42. Ky.—Upton ▼. Bush, 121 S.W. 
1005, 136 Ky. 102. 

4a Iowa.—^In re Kimball's Guard¬ 
ianship, 166 N.W. 691. 

44. Ind.—Cochran v. Amsden, 3 N. 
K 934, 104 Ind. 282. 
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Ohio.—Rhoads v. Rhoads. 168 N.B. 

724, 29 Ohio App. 449. 

82 C.J. p 674 note 28. 

46- Ind.—Shafer v. Shafer, 104 N.E. 
607, 181 Ind. 244. 

Pa.—Matter of Helmbold, 12 Phlla 
424. 

4a Mich.—^Henderson v. Henderson, 
172 N.W. 628, 206 Mich. 86. 

47. Mich.—^Henderson v. Henderson, 
supra. ' 

4a Ohio.—^Rhoads v. Rhoads, 168 N. 
B. 724, 29 Ohio App. 449. 

49. Wash.—Pfeiffer v. Pfeiffer, 118 
P.2d 168, 10 Wash.2d 702 . 

60- N.T.—Matter of Burr, 2 Barb. 
Ch. 208. 

61. Minn.—In re Vlnstad, 211 N.W. 
12, 169 Minn. 264. 

Mo.—^Harrelson v. Ploumoy, 78 S. 

W.2d 895, 229 Mo.App. 682. 

82 C.J. p 674 note 41. 
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relative, guardian, or next friend.52 in other ju¬ 
risdictions the allegation of restoration to sound¬ 
ness of mind should be made by some person other 
than the ward.®® 

While it has been held that the ward is a neces¬ 
sary party to such proceedings,®^ a petition by the 
committee alone not being sufficient;®® it has also 
been held that the ward is not a necessary party.®® 
While the curator or general guardian has been 
held the proper defendant against whom the pro¬ 
ceedings should be brought,®*^ it has also been held 
that the guardian or committee of the incompetent 
may not oppose the restoration to competency.®® 
The error in joining one who is not interested may 
be treated as surplusage.®® 

The death of the ward is a bar to a proceeding 
to supersede the commission on the ground of his 
recovery prior to his death,®® and if such proceed¬ 
ing has been commenced before his death, it abates 
on that event.®! 

Pleading. Ordinarily the proper mode of proce¬ 
dure is by petition®® setting forth sufficient facts to 
warrant the granting of the relief sought.®® It has 
been held that, where separate committees have 
been appointed for a lunatic’s person and estate re¬ 


spectively, a petition does not lie to obtain a dis¬ 
charge of the committee of the person alone.®^ 

e. Notice and Process 

In the absence of contrary statute, notice should be 
given to all persons Interested of proceedings for restora¬ 
tion to competency. 

Proper notice of the application or the pendency 
of proceedings thereon should be given,®® hut when 
the person to whom notice has been given has ap¬ 
peared, no further notice is necessary before entry 
of the decree.®® In the absence of contrary stat¬ 
ute, it may be stated generally that notice should 
be given to all interested persons.®*^ While there is 
authority to the contrary,®® it has been held that 
notice should be given to the committee or guard¬ 
ian,®® and that he is the only person to whom no¬ 
tice need be given.70 Also, while it has been held 
that notice need not be given to the incompetent, 
it has been held that notice should be given to him,^® 
the next of kin of presumptive heirs,'^® and the 
spouse of the incompetent.'^^ 

Notice to the family*^® or committee*^® has been 
held not to be a prerequisite to jurisdiction, the 
want of it being at most only an irregularity which 
cannot be taken advantage of in a collateral pro- 


Convlot after tranefer to lioapltal 
One transferred from penitentiary 
to hospital for Insane could, after 
sentence expired, file petition, under 
statute, to be declared of sound mind. 
—State ex rel. Sullivan v. Cocke, 68 
S.W.2d 933, 167 Tenn. 263. 

58. Minn.—In re Vlnstad, 211 N.W. 
12, 169 Minn. 264. 

58. Ind.—Meharry v. Meharry, 69 
Ind. 267—Gillespie v. Thompson, 7 
Ind. 868. 

54. N.J.—In re Price, 8 N.J.Eq. 633. 

55. N.J.—^In re Price, supra. 

56. Fla.—Kasserznan v. Sams, 162 
So. 141, 120 Fla. 47. 

57. La.—Kelly v. Kelly, 164 So. B96, 
183 La.. 680—Oliver v- Terrall, 94 
So. 162, 162 La. 662. 

58. Cal.—Grlnbaum v. Superior 
Court In and for City and County 
of San Francisco, 221 P. 686, 192 
Cal. 628. 

N.T.—In re Morgan, 269 N.T.S. 889, 
144 Mlsc. 762. 

Duty to aid 

Committee of person of mental In¬ 
competent has duty to make every 
reasonable effort for restoration of 
Incompetent—^In re Morgan, 269 N.T. 
S. 889, 144 Mlsc. 762. 

59. La.—Oliver v. Terrall, 94 So. 
162, 152 La. 662. 

60. N.T.—^In re Owens, 18 N.T.S. 


860, affirmed 19 N.T.S. 472, affirmed 
82 N.B. 1016, 136 N.T. 642. 

82 C.J. p 676 notes 48, 49. 

61. Fla.—^Kasserman v. Sams, 162 
So. 141, 120 Fla. 47. 

N.T.—In re Beckwith, 87 N.T. 603. 
62L N.J.—In re Price, 8 N.J.Eq. 683. 
32 C.J. p 676 note 61. 

68. Or.—In re Sneddon, 149 P. 627, 
76 Or. 470, 

Fetition held snffiolent 
Ala.—Pope V. Bolin, 140 So. 382, 
224 Ala. 822. 

Petition held InsnAelent 
Or.—In re Sneddon, 149 P. 627, 76 
Or. 470. 

64. N.T.—^In re Burr, 17 Barb, 9. 

65. Mich.—Storms v. Allegan Cir¬ 
cuit Judge, 67 N.W. 1074, 99 Mich. 
144. 

82 C.J. p 676 note 64. 

66. Mass.—Chase v. Chase, 103 N.E. 
867, 216 Mass. 894. 

67. Mich.—Storms v. Allegan Cir¬ 
cuit Judge, 67 N.W. 1074, 99 Mich. 
144. 

Statute relating to appointment of 
gtuurdlan 

A statute requiring notice to the 
heir apparent or presumptive of an 
application for the appointment of 
a guardian Is, not extended so as to 
require notice to an heir of an appli¬ 
cation for the discharge of the 
guardianship, and want of notice to 
an Infant heir does not render the 
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decree discharging the guardianship 
void, but merely voidable by the In¬ 
stitution of proper proceedings to 
avoid it.—Chase v. Chase, 103 N.B. 
867, 216 Mass. 894—32 CJ. p 676 note 
67. 

66. N.C.—^Bx parte Dry, 6 S.E,2d 142, 
216 N.C. 427. 

69. N.T.—^Matter of Hanks, 8 Johns. 
Ch. 667. 

Sanity or mental oompetenoy to han¬ 
dle affairs 

It has been held that a guardian 
need not be given notice of a hear¬ 
ing before entry of an order declar¬ 
ing a person sane, as distinguished 
from an order declaring him fully 
restored to his mental competency 
and fully competent to transact any 
and all of his affairs.—Pfeiffer v. 
Pfeiffer, 118 P.2d 168, 10 Wash.2d 
708 . 

TO. Ohio.—^Elkenberry v. McFall, 
App., 36 N.B.2d 27. 

71. Wash.—Jorgenson v. Winter, 126 
P. 967, 69 Wash. 673. 

72. N.C.—^Bx parte Dry, 6 S.E.2d 
142, 216 N.C. 427. 

73. Mich.—Storms v. Allegan Clr. 
Judge, 67 N.W. 1074, 99 Mich. 144. 

74. Mass.—Chase v. Chase, 108 N.E. 
867, 216 Mass. 894. 

76. U.S.—Cockrlll v. Cockrlll, CC. 
Mo., 79 F. 148, affirmed 92 F. 811, 
84 C.C.A. 264. 

76l U.S.—Cockrlll v. Cockrlll, supra. 
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ceeding,'^'^ 

Notice on venation of order. Under some stat¬ 
utes an order vacating a prior order restoring a 
person to competency, not based on sufficient notice, 
has been held void.^® 

Service of process. Statutory provisions pre¬ 
scribing the method of service of summons in civil 
actions against insane persons have been held in¬ 
applicable to proceedings for adjudging one restored 
to competency.'^® 

f. Tnal or Hearing 

(1) In general 

(2) Submission to jury 

(1) In General 

In the absence of statute, the manner of determina¬ 
tion of an application for restoration to mental capacity 
is committed to the sound discretion of the court, and a 
hearing should be afforded at any time requested and 
with reasonable dispatch. 

While in some jurisdictions, by force of statute, 
the restoration to reason is to be determined by a 
proceeding like the one by which the party was de¬ 
termined insane, and, in such case, the manner pre¬ 
scribed by statute must be followed,®® statutes gov¬ 
erning the trial or hearing in lunacy proceedings 
do not apply to an application to supersede a com¬ 
mittee where such application is provided for under 
other statutory provisions.®^ In the absence of stat¬ 
ute, the manner of determination is committed to 
the sound discretion of the court,®® which may in¬ 
stitute an inquiry®® and dispose of the matter®^ on 
affidavits. Also, the court may cause the incompe¬ 
tent to be brought before it for examination, as 
considered infra this section, or may cause wit¬ 


nesses to be brought before it and examined in open 
court,®® or may refer the matter to a referee to 
take the evidence of the witnesses and report as 
to the alleged incompetent’s condition.®® 

A very wide discretion is lodged in the court as 
to what proofs it may require to satisfy itself of the 
competency of the petitioner.®*^ Persons who have 
had such close and intimate relations with the ward 
as to justify the inference that they have had suf¬ 
ficient opportunity to observe the conduct of the 
ward may testify as to the mental condition;®® but 
persons who have had no opportunity for observa¬ 
tion are not allowed to testify.®® 

The incompetent has the right to appear in person 
and be examined,®® and the authorities may prop¬ 
erly require the petitioner to be present in court so 
that the tribunal may be aided by its own observa¬ 
tion of his appearance and demeanor.®1 While, or¬ 
dinarily personal examination of the petitioner 
should be had,®® the court in its discretion may de¬ 
termine the issue of sanity on the basis of the re¬ 
port of an expert appointed by it.®® It is not error 
to deny an application to require the petitioner to 
be examined by a particular physician selected by 
persons opposing the discharge.®* 

Whether or not an alleged non compos mentis 
has been restored to mental capacity sufficient to 
permit him to manage his own affairs is a question 
of fact for determination by the trial court in the 
absence of a jury trial.®® In some jurisdictions the 
court, on grant of the petition, may either transfer 
the proceedings to the chancery side of the court 
and require the committee to account, or enter an 
order removing the committee and directing him 
to transfer to the ward all property in his hands and 
settle his accounts before the county commissioner 


77. U.S.—Cockrill v. Cockrill, supra. 
32 C.J. p'676 note 65. 

7& Okl.—^Daniels v. Barnett, 253 F. 
SOO, 122 OkL 202. 

79. N.C.—parte Dry, 5 S.R2d 
142. 216 N.C. 427. 

80. Ind.—^Redden -V, Baker, 86 Ind. 
191. 

81. N.Y.—In re Curtiss, 92 N.EI. 396, 
199 N.T. 36. 

82. N.T.—In re Blewitt, 33 N.B. 820, 
188 N.T. 148—In re Kassler, 19 N. 
T.S.2d 266, 173 Mlsc. 856. 

82 C.J. p 676 note 70. 

Caution in exercise of discretion 
N.Y.—In re Ireland*, 284 N.T.S. 602, 
246 App.Div. 118. 

83. Mo.—^In re Mo3!:nihan, 62 S.W.2d 
410, 382 Mo. 1022, 91 A.L..H. 74. 

84b N.T.—In re Blewltt, 88 N.B. 820, 


188 N.T. 148—In re Kassler. 19 N. 
T.S,2d 266, 173 Misc. 856. 

82 C.J. p 676 note 71. 

85. N.Y.—In re Blewltt, 83 N.B. 

820, 138 N.T. 148. 

32 C.J. p 676 note 72. 

88. N.T.—In re Kassler, 19 N.T.S. 
2d 266, 173 Misc. 866—In re Adrl- 
ance, 227 N.T.S. 43, 131 Misc. 187. 
32 C.J. p 676 note 73. 

87. N.T.—Matter of Chanler, 178 N. 

T.S. 469. 108 Misc. 483. 

Bvidence respectingr mental compe¬ 
tency see supra §8 4-6. 

AlsUlty to oaxe for property 
Cal.—^In re Gordon's Guardianship, 
182 P.2d 824, 56 Cal.App.2d 528— 
In re Des Granges’ Bstate and 
Guardianship, 283 P. 103, 102 Cal. 
App. 692. 


Evldenoe unknown to counsel 

Wash.—In re Nelson's Guardianship, 
121 P.2d 968. 12 Wash.2d 382. 

88. Mich.—^Henderson v. Henderson, 
172 N.W. 623, 206 Mich. 86. 

89. Mich.—^Henderson v. Henderson, 
supra—In re Stroebel, 161 N.W. 
872, 194 Mich. 634. 

90. N.T.—In re Lowe, 19 N.T.S. 246. 

91. Md.—Johnson v. Baltimore Safe 
Deposit & Trust Co., 65 A. 333, 104 
Md. 460. 

98: N.Y.—Matter v. Newcomb, 68 N. 

T.S. 988, 58 App.Dlv. 338. 

9& N.T.—In re Blewltt, 33 N.B. 820, 
138 N.Y. 148—^In re Kassler. 19 N. 
T.S.2d 266, 173 Misc. 856. 

94. N.T.—^Matter of Newcomb, 68 N. 
T.S. 988, 68 App.Div. 888. 

95. Va.—^Baker v. Holland. 9 S.B.2d 
298, 176 Va. 620. 
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of accounts.^® 

Time and frequency of hearings. While, in the 
absence of statute, one adjudged mentally incompe¬ 
tent may at any time petition the court for a hear¬ 
ing relative to his claimed restoration to sanity,®^ 
and it is the duty of the court to afford a hearing on 
such an application with reasonable dispatch,®® the 
frequency with which such petitions will be grant¬ 
ed rests in the sound discretion of the court.®® 

Appointment of a guardian ad litem to represent 
the interests of the incompetent may be made in the 
discretion of the court.l 

(2) Submission to Jury 

On a trial before a Jury, the Issue of mental com¬ 
petency should be submitted to the jury under proper In¬ 
structions from the court. 

In the exercise of judicial discretion, or in com¬ 
pliance with statutory regulations, the question of 
restoration to sanity or mental competence may be 
tried before a jury,® and, where the matter is to be 
submitted to the jury, it should be done within a 
reasonable time.® 

The question of applicant’s mental condition or 
competence is one of fact, as discussed supra § 7, 
which in a proceeding for judicial restoration to ca- 


§ 55 

pacity is for the jury,4 under proper instructions,® 
when there is sufficient evidence to justify its sub¬ 
mission.® The jury may consider the ward’s ap¬ 
pearance on the witness stand,and his manner of 
.testifying,® and the weight of the testimony as to 
the competency or incompetency of the ward is for 
the jury.® 

Verdict. If the jury find against the petitioner, 
they should state in their verdict that he is of un¬ 
sound mind, and incapable of managing his estate.^® 
Under certain practice in some jurisdictions, on a 
reexamination into the mental condition of one pre¬ 
viously adjudged insane, all of the jurors need not 
agree on the verdict.H 

g. Review 

In the absence of statute, general rules apply with 
respect to the right to, and method of, review orders In 
proceedings for restoration to competency. 

While an appeal does not lie in the absence of 
statute,!® by force of statute an appeal may lie from 
an order refusing to revoke letters of guardianship 
on the ground of restoration to sanity,!® or from 
an order respecting restoration to sanity.14 Where 
the issue of competency may be tried by a jury, in 
some jurisdictions the proceedings may be reviewed 
on writ of error;!® and an order of a probate court 


9a Va.—Shands v. Shanda, 7 S.E.2d 
112, 175 Va. 166. 

97. Pa—In re Tressler, 173 A, 737, 
114 Fa Super. 1. 

9a Okl.—State ex rel. Hembree v. 
Cleveland County Court, 118 P.2d 
247, 189 Okl. 383. 

99. Pa—In re Tressler, 173 A. 787, 
114 Pa Super. 1, 

1. Minn.—^In re Foust's Guardian¬ 
ship, 262 N.W. 876, 196 Minn. 289. 

Statute reanlrlng special prooeedlnff 

KT.—In re Chason, 298 N.Y.S. 972, 
162 Mlsc. 639. 

2. N.T.—^In re Blewltt, 33 N.B. 820, 
138 N.Y. 148—In re Kassler, 19 JST. 
Y.S.2d 266. 173 Mlsc. 866. 

32 C.J. p 676 note 74. 

3. Mo.—State v. Cook, App., 187 S. 
W. 1122. 

32 C.J. p 676 note 87. 

4h Mo.—In re Bearden, App., 86 S.W. 
2d 585. 

Befusal of affirmative oharffe for 
oontestant proper 

Ala—Pope V. Bolin, 140 So. 382, 
224 Ala 822. 

6. Mich.—^Henderson v. Henderson, 
172 N.W. 623, 206 Mich. 36. 

82 C.J. p 676 note 90. 

XUstmoUoas held proper or not er¬ 
roneous 

Ala—Pope V. Bolin, 140 So. 382. 224 
Ala 822. 


Mo.—In re Bearden, App., 86 S.W. 2d 
685—^Harrelson v. Flournoy, 78 S. 
W.2d 896. 229 Mo.App. 682. 

Wis.—In re Hogan, 287 N.W. 726, 
232 Wis. 621. 

ZnstruotlonB held Improper or errone- 
oua 

Mo.—^Harrelaon v. Flournoy, 78 S.W. 

2d 895, 229 Mo.App. 682. 

Wis.—In re Hogan, 287 N.W. 725, 
232 Wis. 621. 

9. Mich.—^Henderson v. Henderson, 
172 N.W. 628, 206 Mich. 36. 

32 C.J. p 675 note 89. 

Bvldenoe held sufficient to take case 
to Jury 

Mo.—^In re Bearden. App., 86 S.W,2d 
586. 

32 C.J. p 675 note 89 [a]. 

7, Mich.—^Henderson v. Henderson, 
172 N.W. 623, 206 Mich. 36. 

S, Mich.—Henderson v. Henderson, 
supra 

9. Mich.—^Henderson v. Henderson, 
supra. 

l(k Ind.—Cochran v. Aznsden, 8 N.B. 
934. 104 Ind. 282. 

11. Wis.—In re Hogan, 287 N.W. 
725, 232 Wis. 521. 

12. Minn.—State v. Hamsey County 
Prob. Ct, 86 N.W. 917, 83 Minn. 
68 . 


N.C.—In re JefCress. 25 S.B.2d 846, 
223 N.C. 273—Bx parte Dry, 6 S.B. 
2d 142, 216 N.C. 427—In re Syli- 
vant, 193 S.B. 422. 212 N.C. 343 . 
Dismissal of proceedings Improper 
where merely voidable 
The fact that proceedings to be 
declared restored to sanity were be¬ 
gun by Incompetent and not by some 
one on her behalf would render or¬ 
der of clerk of superior court adjudi¬ 
cating incompetent restored to san¬ 
ity voidable and not void, and hence 
dismissal of proceedings on such 
ground would be erroneous.—In re 
Syllvant, supra 

13. Tenn.—^Bradford v. Ragsdale, 
126 S.W.2d 327, 174 Tenn. 460, 
121 A.L.R. 1506. 

32 C.J. p 676 note 98. 

Matters not constltutl;iig error 
Mo.—^Harrelson v. Flournoy, 78 S.W. 

2d 896, 229 Mo.App. 582. 
Jurisdiction 

Tenn.—^Bradford v. Ragsdale, 126 S. 
W.2d.327, 174 Tenn. 460, 121 A.D.R. 
1606. 

14. Ky.—Fitzpatrick v. Young, 169 
S.W. 630, 160 Ky. 6. 

Mo.—State ex rel. Wllkerson v. 
Skinker, 126 S.W.2d 1166. 844 Mo. 
869, 122 A.L.R. 632. 

16. Mich.*-In re Stroebel, 161 N.W. 
872. 194 Mich. 634. 
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on a petition for restoration to capacity is to all 
intents and purposes a judgment, and may be re¬ 
viewed by certiorari where no provision for appeal 
is made by statute.^® 

Parties. The ward is a proper party to bring 
proceedings for review of an order refusing restora¬ 
tion to competency.i'^ From an order of restora¬ 
tion, or one discharging the guardianship, the per¬ 
son aggrieved is ordinarily the proper party to bring 
the appeal,^® and in some jurisdictions the guardian 
is a person aggrieved within the rule,^^ but in oth¬ 
ers he is not considered as such person, and, there¬ 
fore, he may not appeal ,20 unless the order, in ad¬ 
dition to declaring that the incompetent had been 
restored to sanity, also declared him fully restored 
to mental competency and competent to transact all 
his affairs, and directed the guardian to make a 
complete accounting .21 

Hearing and determination. While the reviewing 
court will review the evidence for the purpose of 
determining whether or not there is sufficient evi¬ 
dence to support the judgment rendered ,22 a find¬ 
ing that a person has recovered his mental capacity 
will not be disturbed on appeal unless plainly 
wrong,22 and, where there is substantial evidence 
in support of the conclusion of the trial court, its 
denial of restoration to competency will not be dis¬ 
turbed on review.24 In some jurisdictions there 
may be a trial de novo in the appellate court,25 and 
the reviewing court may submit issues of fact to a 
jury for special verdict.26 


Findings of fact consistent either with restora¬ 
tion or nonrestoration to capacity will not justify 
the court on review in disturbing a decree denying 
restoration.27 

h. Costs 

The costs of an application to supersede the com¬ 
mission on the ground of the ward’s restoration to sanity 
may be allowed in the discretion of the court. 

The costs of an application to supersede the com¬ 
mission on the ground of the ward’s restoration to 
sanity may be allowed in the discretion of the 
court,28 against the unsuccessful applicant,29 where 
the proceedings were instituted without reasonable 
cause.20 However, even where the proceedings are 
unsuccessful, the costs may be taxed against the 
ward’s estate, where there was probable cause.2i 
Where a guardian appeals from an order discharg¬ 
ing the guardianship, and there is no reasonable 
ground for such appeal, the costs in the appellate 
court will be taxed against the guardian personal- 

ly.22 

Counsel fees incurred on a hearing of an insane 
person’s application to supersede the commission 
may be allowed out of the estate,23 and counsel on 
behalf of the incompetent may be entitled to rea¬ 
sonable compensation even though unsuccessful,®^ 
as where institution of such proceedings was justi- 
fiable.36 

Alienist testifying in behalf of an incompetent 
seeking restoration to capacity is entitled to rea¬ 
sonable compensation.®® 


la Minn.—state v. Ramsey County 
Prob. CL. 85 N.W. 917, 83 Minn. 
58. 

N.C.—-In re Jeffress, 25 S.B.2d 845, 
223 N.C. 273. 

17. Minn.—-In re Vlnstad, 211 N.W. 
12, 169 Minn. 264. 

Ohio.—^Robinson v. Wagner, 116 N. 

R 514, 95 Ohio St. 300. 

Who may make affidavit 
Mo.—State ex rel. WHkerson v. Skln- 
ker. 126 S.W.2a 1156, 344 Mo. 369, 
122 A.Ii.R. 582. 

18. Maas.—Ensign v. Faxon, 112 N. 
E. 948, 224 Mass. 145. 

82 C.J. p 676 note 4. 

19. N.C.—^In re Jeffress, 25 S.E.2d 
845, 223 N.C. 278. 

Wash.—^In re Bayer, 186 P. 606, 108 
Wash. 566. 

32 C.J. p 676 note 5. 

ao. Maas.—^Ensign v. Faxon, 112 N. 

E. 948, 224 Maas. 145. 

Wash.—-Pfeiffer v. Pfeiffer, 118 P.2d 
168', 10 Wash.2d 703. 

32 C.J. P 676 note 6. 

81. Wash.—^Pfeiffer v. Pfeiffer, su¬ 
pra. 


22. N.C.—In re Jeffress, 26 S.E.2d 
846. 223 N.C. 278. 

Okl.—^Mellott V. Lambert, 18 P.2d 582, 
161 Okl. 276. 

83. Mass.—Chase v. Chase. 103 N.E. 

857. 216 Mass. 394. 

Mo.—In re Bearden. App., 86 S.W.2d 
685. 

Okl.—Mellott V. Lambert, 18 P.2d 
632, 161 Okl. 276. 

Z9t. Cal.—^In re Chapman’s Estate, 
243 P. 676, 198 Cal. 145—In re Gor¬ 
don’s Guardianship, 132 P.2d 824, 
56 Cal.App.2d 523. 

Va.—^Baker v. Holland, 9 S.E.2d 298, 
175 Va. 620. 

25. Mo.—^Hamilton v. Henderson, 117 
,S.W.2d 379, 232 Mo.App. 1234. 

8a Minn.—^In re Vlnstad, 211 N.W. 
12, 169 Minn. 264. 

27. Mass.—Sullivan v. Qulnlivan, 32 
N.E.2d 209, 308 Mass. 339. 

2a Ind.—Cochran v. Amsden, 8 N. 

E. 934, 104 Ind. 282. 

32 C.J. p 676 note 9. 

89. Ind.—Cochran v. Amsden. 3 N.E. 
934. 104 Ind. 282. 
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30. N.T.—^In re Beckwith, 3 Hun 
443, 6 Thomps. & C. 18. 

82 C.J. p 676 note 11. 

31. N.Y.—Carter v. Beckwith, 28 N. 
E. 682, 128 N.T. 812. 

3 a Iowa.—^In re • Kimball’s Guard¬ 
ianship. 166 N.W. 591. 

Sa Minn.—Kelly v. Kelly, 74 N.W. 

899, 72 Minn. 19. 

Connsel fees of committee 
Where the committee of the per¬ 
son of the Incompetent are not au¬ 
thorized to appear against him or 
Involve the estate to prevent restora¬ 
tion of the Incompetent's rights, 
counsel of such committee may not 
secure an allowance of counsel fees 
payable from the estate of the in¬ 
competent.—^In re Morgan, 269 N.T.S. 
889, 144 Misc. 762. 

34. N.T.—^People ex rel. Hunt v. Slo¬ 
cum, 256 N.T.S. 201, 143 Misc. 94. 

36. N.T.—^People ex rel. Hunt v. 
Slocum, supra. 

3ft, N.T.—^People ex rel. Hunt ▼. 
Slocum, supra. 
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§ 56. Conclusiveness and Effect 

An adjudication of reatoratlon of an Incompetent to 
reason la ground for revoking the letters of guardianship, 
and Is usually conclusive as to his mental condition on 
the date of such adjudication. Discharge from a hospital 
for mental cases does not necessarily terminate the guard¬ 
ianship of the Incompetent. 

The adjudication of restoration of the ward to 
reason is ground for revoking the letters of guard¬ 
ianship and discharging his committee or guard- 
ian^*^ and restoring to him his liberty^® and es- 
tate.^^ Where, however, it appears that the incom¬ 
petent has not been restored to mental capacity suf¬ 
ficient to enable him to manage his own affairs, the 
court should not discharge or supersede his guardian 
or committee.^® On restoration to capacity termi¬ 
nation of the guardianship may not properly be 
opposed on the ground that claims existing against 
the estate have not been settled.4i 

It has been held that the disability imposed on 
a person by the appointment of a guardian for him 
as an incompetent is removed by an order discharg¬ 
ing the guardian on proof of the ward’s restoration 
to sanity,and that the guardianship is terminated 
ipso facto by an adjudication of restoration to rea- 
son.'*^ Where the appointment of the guardian is 
had under a statute providing for such appointment, 
in cases where the subject is unable to manage his 
estate by reason of old age or disease, it has been 


§ 56 

held that the guardian cannot be required to turn 
the property back to his ward before there, has been 
an adjudication that the ward was competent to 
manage his property,^^ although there has been an 
adjudication of restoration to sanity^^ 

Discharge from asylum or hospital for mental 
cases does not necessarily terminate the guardian¬ 
ship of the incompetent,or conclusively show that 
an adjudged incompetent has become capable of 
managing his own estate,^'^ especially where the 
discharge fails to recite restoration to normalcy or 
full capacity.^® 

Time of restoration to sanity. The time when an 
order or decree of restoration to capacity takes ef¬ 
fect is dependent on statutory provisions or prac¬ 
tice in the various jurisdictions.'*® It has been held 
that, where a judgment is entered on a certain day 
restoring one to capacity, such judgment is opera¬ 
tive throughout the whole day so as to validate acts 
performed by the person during a portion of the 
day prior to entry of the judgment,5® and that, 
where the proceeding was instituted by an affidavit, 
a judgment of restoration to sanity relates back to 
the date of the affidavit.5i 

Conclusiveness; collateral attack. An adjudi¬ 
cation discharging the guardian or committee had 
before a court of general jurisdiction will be pre- 


37. Ala.—Ward v. Stallworth, 11 So. 
2d 374, 243 Ala. 651. 

Ill.—In re Hire’s Estate, 33 N.E.2d 
652, 309 Ill.App. 566, reversed on 
other grounds Hire v. Hrudlcka, 40 
N.E.2d 63, 379 Ill. 301. 

Mo.—^Harrelson v. Flournoy, 78 S.'W. 

2d 895, 229 Mo.App. 582. 

N.T.—Matter of Brugh, 16 N.T.S. 
551, 61 Hun 193, affirmed 40 N.E. 
163, 145 N.Y. 601. 

Tenn.—^Bradford v. Ragsdale, 126 S. 
W.2d 327, 174 Tenn. 450, 121 A.Li.R 
1506. 

Va.—Shands v. Shands, 7 S.E.2d 112, 
176 Va. 166. 

32 C.J. p 676 note 14. 

Termination of guardianship gener¬ 
ally see supra S 45. 

38. S.C.—^Ex parte Drayton, 1 S.C. 
Eq. 144. 

89. Wash.—State ex rel. Nat. Bank 
of Commerce of Seattle v. Frater, 
140 P.2d 272—In re Nelson’s Es¬ 
tate, 134 P.2d 935. 

32 C.J. p 676 note 16. 

40. Va.—^Baker v. Holland, 9 S.B. 
2d 298, 176 Va. 620. 

41. Okl.—Mellott V. Lambert, 18 P. 
2d 632, 161 Okl. 276—In re Rev- 
ard’s Guardianship, 272 P. 480, 134 
Okl. 202. 

32 C.J. p 677 note 26. 


48. Me.—^Hovey v. Harmon, 49 Me. < 
269. 

Statns restored as though he had 
never been declared Incompetent.— 
Daniels v. Barnett, 263 P. 800, 122 
OkL 202. 

43. Mont—^In re Scheuer, 79 P. 244, 
81 Mont. 606. 

Tex.—Tipton v. Tipton, Clv.App., 140 
S.W.2d 866, error dismissed, Judg¬ 
ment correct. 

Propriety of speoiilo order 
Where insane person was declared 
sane. It was not necessary, although 
It was proper, for probate court to 
make order discharging guardian.— 
Smith V. Walker, 68 S.W.2d 946, 187 
Ark. 161. 

44. Mich.—In re 'Minock. 187 N.W. 
345, 218 Mich. 97. 

45. Mich.—^In re Minock, supra. 

46. Ohio.—^Reno v. Love, 25 Ohio 
Cir.Ct.,N.S., 129. 

Wash.—Pfeiffer v. Pfeiffer, 118 P. 
2d 158, 163, 10 Wash.2d 703, cit¬ 
ing Oorpos Jvxia, 

32 C.J. p 676 note 17 [a]. 

Restoration to sanity as entitling 
one to discharge from custody of 
' hospital or asylum see infra § 72. 

157 


Statute ooutemplatlng coutlnuaiLoe of 
guardianship 

Va.—Baker v. Holland, 9 S.E.2d 298, 
176 Va. 620. 

47. Va.—^Baker v. Holland, supra. • 
Wash.—Pfeiffer v. Pfeiffer, 118 P.2d 

168, 10 V^ash.2d 703. 

48. N.Y.—In re Chason. 293 N.Y.S. 
972, 162 Mlsc. 589. 

Va.—^Baker v. Holland, 9 S.E.2d 298, 
176 Va. 620. 

49. Statutes governing prolate pro- 
oeedlngu 

In proceeding in probate court for 
restoration to competency, statute 
governing probate proceedings, au¬ 
thorizing mere signature and filing 
of orders and decrees, was applicable 
rather than statutes requiring en¬ 
try of decree in Judgment book be¬ 
fore decree should become effectual, 
and hence conveyance executed by 
Incompetent after filing of decree but 
before its entry was valid.—Carroll 
V. Carroll, 108 P.2d 420, 16 Cal.2d 
761, prior opinion, App., 103 P.2d 233, 
and certiorari denied 62 S.Ct. 74, 814 
U.S. 611, 86 L.Bd. 491. 

60. Tex.—^Tipton v. Tipton, Clv.App., 
140 S.W.2d^.865, error dismissed. 
Judgment correct. 

51. Tex.—Tipton v. Tipton, supra. 
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sumed to be regular ;52 and such adjudication ordi¬ 
narily is not subject to collateral attack.®3 Howev¬ 
er, such judgment is conclusive only of his status 
at the time the judgment was rendered,and, al¬ 
though it may raise a presumption of sanity,®® it is 
not conclusive as to his subsequent mental condi¬ 
tion.®® An adjudication that a petitioner is a sane 
man is binding on him and his heirs,®'^ and, in the 
absence of an attack on the judgment of restoration, 
the presumption of sanity arising therefrom be¬ 
comes conclusive on the date of rendition.®? While 
it has been said that a judgment establishing the 
sanity of a person is in rem and binding on the 
whole world,®® it has also been held that an order 
adjudging a person to be of sound mind is not 
necessarily conclusive of his mental condition as re¬ 
gards persons who were not parties or privies to 
such proceedings, although it may serve as evidence 
thereof.®® 

Statutes providing for proceedings for restoration 


to sanity do not change the effect of a judgment of 
insanity from a rebuttable to a conclusive presump¬ 
tion, but merely provide a remedy for permanent re¬ 
moval of the existing rebuttable presumption of in¬ 
sanity,®i and, in order for a judgment of restora¬ 
tion to raise a presumption of sanity, there must 
have been compliance with the statutes.®® 

Foreign adjudication of sanity. Following the 
rule applicable to foreign judgments generally, it 
has been held that a judgment or decree of a court 
of competent jurisdiction declaring a person re¬ 
stored to his sanity is entitled to full faith and 
credit,®® but such judgment does not operate di¬ 
rectly on an adjudication of insanity had in anoth¬ 
er state, the adjudication of insanity remaining in 
force ;®^ and the judgment or decree of restora¬ 
tion to sanity is at most only evidence for the re¬ 
moval of the adjudication of insanity,®® and is not 
conclusive.®® A fortiori, it is not conclusive as to 
his subsequent mental condition.®^ 


in. CUSTODY AND SUPPORT 


§ 57. In General 

An insana person is the ward of the court, the duty 
and power of which are to protect his person and take 
proper measures to enforce its supervision. 

An insane or mentally incompetent person is the 
ward of the court,®® and it is its duty to protect his 
person.®® To this end the court may take any prop¬ 


er measures that it may deem necessary to enforce 
its supervision,*^® which, as shown infra § 60, ordi¬ 
narily is effected through the committee or guard¬ 
ian who is subject to its orders. 

§ 58. Control and Custody in General 

The legislature has power to establish reasonable 


52. Wash.—Jorgrenson v. Winter, 126 
P. 967, 69 Wash. 679. 

53. Mo.—^McKenzie y. Donnell, 62 S. 
W. 214, 161 Mo. 431. 

54. Ala.—^Ward v. Stallworth, 11 So. 
2d 374, 243 Ala. 661. 

Tex.—Mitchell v. Inman, Clv.App., 
166 S.W. 290. 

32 C.J. p 677 note 26. 

65. Cal.—^In re Baker, 168 P. 881, 
176 Cal. 430. 

Va.—Bust y. Beid, 97 S.E. 324, 124 
Va. 1. 

56. Wls.—^Farr's Guardianship, 171 
N.W. 961, 169 Wis. 461. 

32 C.J. p 677 note 28. 

57. S.C.—Cathcart v. Stewart, 142 
S.E. 498, 144 S.C. 262. 

58. Tex.—Starnes y. Campbell, Ciy. 
App., 119 S.W.2d 116, error dis¬ 
missed. 

69. Pa.—^Boberts v. Washington 
Trust Co.. 170 A. 291, 318 Pa. 684, 
certiorari denied 64 S.Ct. 778, 292 
U.S. 608, 78 L.Ed. 1469, rehearing 
denied 64 S.Ct. 867, 292 U.S. 613, 
78 L.Ed. 1472. 

eo. K.C.—Johnson y. Pilot Life Ins. 
Co., 7 S.B.2d 476. 217 N.C. 139, 
128 A.L.B. 1376. 


61. Tex—Williams y. Sinclair-Pral- 
rie Oil Co., Ciy.App., 136 S.W.2d 
211, error dismissed, judgment cor¬ 
rect. 

Prior order not annulled ah Initio 
Statute providing on satisfactory 
showing for decree revoking proceed¬ 
ings on inquisition and gruardlanship 
has been held not to Intend annul¬ 
ment of former adjudication ab ini¬ 
tio, but as revocation of such adju¬ 
dication as evidence of continuing 
mental incapacity.—^Pope v. Bolin, 
140 So. 382. 224 Ala. 322. 

68. Tex—^Williams v. Slnclalr-Prai- 
rle Oil Co.. Clv.App., 186 S.W.2d 
211, error dismissed, judgment cor¬ 
rect. 

63. Ala.—^Ward v. Stallworth, 11 So. 
2d 374, 377, 243 Ala. 661, citing 
€k>rpii8 Juris. 

La.—Gasquet*s Interdiction, 86 So. 
884, 147 La. 722. 

64;. Ala .—Ward v. Stallworth, 11 So. 
2d 374, 377, 243 Ala. 661, citing 
Oorpus Juris. 

32 C.J. p 677 note 84. 

65. La.—Gasquet's Interdiction, 86 
So. 884, 147 La. 722. 

6& La.—Gasquet’s Interdiction, su¬ 
pra. 


67. Ala.—Ward v. Stallworth, 11 So. 
2d 374, 248 Ala. 661. 

Estoppel as to subsequent transac¬ 
tions 

Ala.—^Ward v. Stallworth, supra. 

68. Pla.—Turner v. Andrews, 196 So. 
449, 143 Fla. 88. 

Ky.—^Davis’ Committee v. Loney, 162 
S.W.2d 189, 290 Ky. 644. 

N.T.—In re Santora. 1 N.T.S.2d 687, 
263 App.Dlv. 208. 

Pa.—Shaffer v. List. 7 A. 80, 114 Pa. 
486—In re Gerlach’s Estate, 193 A. 
467, 127 Pa.Super. 293—In re Galn- 
ter's Estate. 86 Pa.Dlst. & Co. 629. 
63 York Leg. Bec.147—In re Brenel- 
ser's, Estate, Com.Pl., 35 Berks Co. 
L.J. 170, 67 York Leg.Bec. 16. 
Tenn.—Hinds v. Buck, 150 S.W.2d 
1071, 177 Tenn. 444—^Walker v. 

Graves, 126 S.W.2d 164, 174 Tenn. 
336—Bradford v. American Nat 
Bank, 168 S.W.2d 366, 26 Tenn.App. 
418. 

32 C.J. p 677 note 88. 

69. Fla.—Turner v. Andrews, 196 So. 
449, 143 FUl 88. 

82 C.J. p 677 note 89. 

70. Ky.—^Fitzpatrick v. Dundon, 201 
S.W. 839, 179 Ky. 784. 
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rules and regulations for the care and custody of Insane 
persons. The natural guardianship of an Insane hus¬ 
band Is In his wife rather than in his father. 

The legislature has the power to establish rules 
and regulations for the care and custody of insane 
persons,and in some jurisdictions it is enjoined 
on it as a constitutional duty but such regulations 
must have reasonable regard for the rights of per¬ 
sons and property.73 

Rights of spouse of incompetent. The natural 
guardianship of an insane husband of full age and 
without a legal guardian is in his wife rather than 
in his father and the wife may enter the father’s 
dwelling, where the husband and wife have an ex¬ 
clusive temporary apartment, and remove her hus¬ 
band in spite of the father’s opposition. 

§ 59. Removal of Lunatic from State 

In a proper case the court may direct, authorize, or 
forbid removal of an Insane person from the state; and 
the superintendent of a hospital for the Insane may un¬ 
der some circumstances permit a temporary removal. 

The court, on the appointment of a committee, 
may direct that the insane person shall not be taken 
out of its jurisdiction without its consent.^® The 
superintendent of a hospital for the insane, acting 
in good faith and with sole reference to the welfare 
of the patient, may, with the assent of the trustees 
of the hospital, permit a temporary removal of the 
patient from the state.^*^ 

A court should not relax the vigilance with which 
it concerns itself in administering the incompetent’s 
affairs even when there are extra-territorial de¬ 
mands made for his custody.*^® When confronted 
with an application for the removal of the incom¬ 
petent, the court seeks to ascertain whether the 
paramount interest of the incompetent himself, and 
not that of foreign relatives, justifies the desired 
result.'^® The welfare of the incompetent himself 
is controlling; the question of his particular domi¬ 
cile is merely incidental.®® The demands or de¬ 


§ 59 

sires of expectant heirs or next of kin, or of 
friends, or even of representative agencies of the 
incompetent’s government, domestic or otherwise, 
are unimportant, save as they tend to disclose 
wherein the incompetent’s true interest lies;®^ and 
the true motives of the foreign relatives will be 
subjected to meticulous examination to determine 
whether the request is for the benefit of the incom¬ 
petent or a subtle effort to promote primarily their 
own self-interest,®® the burden being on the one 
seeking removal to establish clearly and convinc¬ 
ingly that the interests of the incompetent, and 
his interests alone, justify the removal.®® Some at¬ 
tention should be devoted to the incompetent’s own 
possible inclination in the matter,®^ as inferred, in 
part, from facts and circumstances occurring be¬ 
fore his mental affliction,®® including his prior mode 
of life, his social proclivities, and other related cir¬ 
cumstances;®® and if it be found that his acquisi¬ 
tion of a domicile was predicated on motives of per¬ 
manency a court should be loath to substitute its 
affirmative discretion, destructive of that choice.®*^ 
In no event should the order be made to depend 
solely on the fact of an original or even a contin¬ 
uing allegiance owed by the incompetent to a for¬ 
eign sovereignty, or on the mere physical fact that 
in such foreign land the incompetent retains ties of 
blood.®® So, irrespective of the wishes of the 
guardian, and even of those of the incompetent 
where there is some capacity for the expression of 
a choice, the court may forbid and restrain a re¬ 
moval if it appears that it would be prejudicial to 
the welfare and interests of the afflicted person.®® 

A court clothed with the general power of care 
and custody of insane persons and their estates may 
direct an alien incompetent found within its juris¬ 
diction to be returned to his home.®® A statute pro¬ 
viding for commitment of an insane person found 
not to be a resident of the jurisdiction, and for 
transfer to the state of his residence, does not pur¬ 
port to confer the right of transfer on a person 


71. N.C.—^Raleigh State Hospital v. 
Fountain. 38 S.E. 34, 148 N.C. 23. 

32 C.J. p 677 note 42. 

72. N.C.—State v. Craig, 97 S.E. 400, 
176 N.C. 740. 

73. N.C.—^In re Boyett, 48 S.E. 789, 
136 N.C. 416, 103 Am.S.R. 944. 67 
L.K.A. 972, 1 Ann.CaB. 729. 

82 C.J. p 677 note 44. 

74. Vt.—^Robinson v. Frost, 64 Vt 
106. 41 Am.R. 836. 

75. Vt.—^Robinson v. Frost, supra. 

7a N.T.—^Matter of Cooper, 94 N. 
Y.S. 270, 106 App.Dlv. 449. 


Removal of Incompetent from state 
by guardian see Infra S 60. 

77. Ohio.—^Rutter v. State, 88 Ohio 
St. 496. 

78. N.T,—In re Sarlyeinls, 19 N.T.S. 
2d 431, 173 Misc. 881. 

79. N.T.—In re Sariyanis, supra. 

80. N.T.—In re Sariyanis, supra. 

81. N.T.—^In^ re Sariyanis-, supra. 

82. N.T.—In re Sariyanis, supra. 

83. N.T.—In re Sariyanis, supra. 

84. N.T.—^In re Sariyanis, supra. 

86. N.T.—In re Sariyanis, supra. 
86. N.T.—In re Saj*iyanla, supra. 
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87. N.T.—^In re Sariyanis, supra. 

88. N.T.—In re Sariyanis, supra. 

89. N.T.—^In re Sariyanis, supra^— 
In re Kassler, 19 N.T.S. 2d 266, 178 
Misc. 866. 

9a N.T.—Matter of Colah, 8 Daly 
529—Parsee Merchant's Case, 11 
Abb.Pr.,N.S., 209. 

Duty to arrange for commitment 
State was held under duty to ar¬ 
range for commitment of incompe¬ 
tent in foreign state of his legal res¬ 
idence.—^Baldwin v. Tlllany, 231 N. 
Y.S. 826, 225 App.Div. 687, reversed 
on other grounds 166 N.B. 177, 250 
N.T. 489. 
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found to be a resident of the jurisdiction or 
whose residence cannot be ascertained,and does 
not contemplate that a committed insane person 
shall be transferred in any case to the state of his 
residence without regard to its willingness to re¬ 
ceive him.92 Furthermore it does not intend that 
he shall be taken to that state and there discharged 
into the community without further restraint,but 
intends rather that he shall be delivered into the 
hands of the state officials who are charged with 
the custody of its insane residents.^^ So a com¬ 
mitted insane person, to establish and enforce the 
right to be transferred, must show either that the 
state was willing to receive him into its custody 
or that there were means of enforcing his right to 
be received as against the state and its officials.^^ 
The finding referred to in the statute is the one 
made in the commitment proceedings, not in some 
other.s® 

§ 60. Powers of Guardian 

The guardian of an Insane person not committed to 
an asylum Is entitled to his custody, and may care for 
and control him In any reasonable manner, subject to 
the supervision of the court. 

Unless the ward has been committed to an asylum 
by the court,®*^ the committee or guardian is enti¬ 
tled to his custody, and may care for and control 
him in any reasonable manner,® 8 subject to the 
supervision of the court.®® A guardian may change 
the legal residence of his insane ward.l Although 
a guardian ordinarily cannot, as a matter of right, 
transfer the power to control the person of his 
ward beyond the limits of the sovereignty from 
which his authority was derived,® it has been held 
that he has the right, if acting in good faith on be¬ 
half of the ward, to remove him to another juris¬ 
diction to live there permanently,® but this right is 
subject to the paramount supervision of the partic¬ 


ular court which exercises an initial control over the 
incompetent person.^ The authority of a guardian, 
appointed by a foreign jurisdiction, will, in general, 
be recognized by courts in other jurisdictions into 
which the ward may be brought;® the courts of the 
visited state will not interfere with the custody and 
control of the guardian as long as the ward does 
not resort to unnecessary or criminal violence.® 

§ 61. Powers of Public Authorities 

The powers of public authorities with respect to ■ 
the restraint of an insane or mentally incompetent 
person are discussed infra §§ 63-72, and the right 
to reimbursement of moneys expended for the sup¬ 
port of such persons is discussed infra § 75 b. 

Examine Pocket Parts for later cases, 

§ 62. Restraint of Insane Persons 

The purpose of restraining an Insane person Is to pro¬ 
tect him and the public against the dangers arising from 
his condition. 

The purpose of restraint is not to punish a per¬ 
son alleged to be insane or to deprive him of any 
property rights, but rather to protect him and the 
public against the dangers arising from his condi¬ 
tion.^ Matters relating to the right to restrain, 
persons subject to restraint, procedure to commit, 
and effect of commitment, treatment, and release 
of restrained persons are discussed infra §§ 63-72. 

§ 63. -Right to Restrain 

a. In general 

b. By private person 

c. By guardian 

a. In (General 

Dangerous Insane persons may be confined, and the 
legislature may provide methods for their commitment. 


91. D.C.—^Howard v. Overholaer, 180 
F.2d 429, 76 U.S.App.D.C. 166. 

99. D.C.—^Howard v. Overholser, su¬ 
pra. 

93. D.C.—^Howard v. Overholser, su¬ 
pra. 

94. D.C.—^Howard v. Overholser, su¬ 
pra. 

95. D.C.—^Howard v. Overholser, su¬ 
pra. 

96. D.C.—^Howard v. Overholser, su- 
pra. 

97. R.L—^Doyle, Petitioner, 19 A. 
1088, 17 R.I. 37. 

98w Cal.—^Browne v. Superior Court 
in and for City and County of San 
Francisco, 107 P.2d 1, 16 Cal.2d 
693, 131 A.L.R. 276, prior opinion, 
App., 96 P.2d 178. 

32 C.J. p 677 note 52. 


Riffht of sruardlan to confine ward 
see infra 9 68. 

99. Ind.—^Hayward v. Hayward, 116 
N.B. 966, 66 Ind.App. 440, rehear- 
ihff overruled 116 N.B. 746, 66 Ind. 
App. 440. 

Guardian as bailiff of court in pro- 
tectinsT Insane ward see supra 5 
35 . 

1. Ind.—Brookover v. Kase, 83 N.E. 
524. 526, 41 Ind.App. 102. 

2. N.C.—In re Chase, 141 S.E. 471, 
196 N.C. 143, certiorari denied 
Chase v. Bartlett, 49 S.Ct. 9, 278 
U.S. 600, 73 L.Bd.*629. 

3. N.T.—In re Kassler, 19 N.T.S.2d 
266, 173 Misc. 866. 

Capacity of Insane person to: 
Acgulre doinlcile see Domicile 5 
. 1 ® e. 


Choose settlement see the C.J.S. 
title Paupers § 26, also 48 C.J. 
p 454 note 37 et seg. 

Derivative settlement of Insane chil¬ 
dren see the C.J.S. title Paupers § 
37, also 48 C.J. p 484 notes 25—30. 

Right of guardian to change domicile 
of Insane person see Domicile § 
12 e. 

4. N.T.—^In re Semtora, 1 N.T.S.2d 
687, 253 App.Dlv. 208—In re Kas¬ 
sler, 19 N.Y.S.2d 266, 173 Misc. 866. 

5. N.T.—In re Curtiss, 92 N.B. 396, 
199 N.T. 36. 

R.I.—In re Crosswell, 66 A- 65, 28 
R.I. 137, 12 AnmCas. 874. 

6. N.T.—In re Curtiss, 92 N.B. 396, 
199 N.T. 36. 

7. Or.—In re Fehl, 81 P.2d 130, 169 
Or. 646. 
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Subject to the limitations discussed infra this 
section and §§ 64-66, the confinement of persons 
dangerously insane is justifiable.® The legislature 
may provide methods for their commitment® as long 
as it is done within their constitutional limitations.^® 
Lunacy statutes should be construed liberally to the 
effect that no insane person may be permitted to 
remain at large if the necessity of the case requires 
that he be restrained.^ 

b. By Private Person 

A private person, to prevent Immediate Injury, may 
temporarily confine an Insane person without warrant 
or authority, and under some statutes an Insane person 
may be committed to the care of a private person. 

A private person may, without warrant or author¬ 
ity, temporarily!® confine a person^® who may be 
subject to commitment,!^ but such restraint is un¬ 
authorized unless it is necessary to prevent some 
immediate injury by the lunatic to himself or oth¬ 
ers.!® Under some statutes a private individual 
may have the same power of custody of a person 
judicially declared to be incurably insane as the su¬ 
perintendent of the state hospital.!® The order of 
commitment made by the judge constitutes the au¬ 
thority of the person charged with the custody of 


an insane person.!^ 

c. By Ghiardian 

A guardian should not confine his Insane ward except 
when authorized by the court to do so. 

While ordinarily, as shown supra § 60, the com¬ 
mittee or guardian has the general control and cus¬ 
tody of his ward, he should not confine his ward 
except when authorized by the court to do so.!® He 
cannot do so after a commission has found the ward 
not to be of unsound mind.!® When authorized to 
do so, a guardian appointed by a foreign jurisdic¬ 
tion may confine his nonresident ward in an in¬ 
stitution within the visited state.®® 

§ 64. - Persons Subject to Restraint 

The general rule, subject to statutory qualification, Is 
that Justification exists for the restraint of any person 
so mentally unsound as to make It reasonably probable 
that If allowed to remain at large he would, by reason 
of such mental condition, endanger life, person, or prop¬ 
erty, or become a menace to the safety of the public. 

Generally speaking, any insane person, using the 
term in its broadest sense, may be restrained of his 
liberty where his welfare or the welfare of others 
requires it.®! This rule is not restricted to resident 


8. Ark.—^Payne v. Arkebauer, 80 S. 
W.2d 76. 77, 190 Ark. 614. quoting 
Corpus Juris. 

N.T.—^People ex rel. Morrlale v. 
Branham, 42 N.Y.S.2d 761, 266 App. 
Dlv. 476, reversing 36 N.T.S.2d 217, 
178 Mlsc. 728. appeal dismissed 47 
N.E.2d 64, 289 N.T. 813, and re¬ 
versed on other grounds 52 N.E. 
2d 881. 291 N.T. 312. 

Wash.—State v. Saffron, 262 P. 970, 
146 Wash. 202. 

32 CJ. p 678 note 59—12 C.J. p 1211 
note 6. 

False Imprisonment of person as in¬ 
sane see False Imprisonment § 16. 

9. Ga.—Shea v. Gehan, 28 S.B.2d 

181, 182, 70 Ga.App. 229, citing 

Corpus Juris. 

82 C.J. p 678 note 60. 

Psylng patients 

State, having care of insane, may 
prescribe procedure for receiving 
paying patients In asylums.—Rice v. 
Gray, 84 S.W.2d 667, 226 Mo.App. 
890. 

19. Ga.—Shea v. Gehan, 28 S.E.2d 
181, 182. 70 Ga.App, 229, citing 

Corpus Juris. 

Mo.—Rice V. Gray, 34 S.W.2d 667, 226 
Mo.App. 890. 

R.I.—^In re Crosswell, 66 A. 66, 28 
R.I. 187, 18 Ann,Caa. 874. 

82 C.J. p 678 note 60. 

Deprivation of liberty without due 
process of law see Constitutional 
Law 5 698. 
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Statutes held constitutional 

Ill.—^People V. Nlesman, 190 N.E. 668, 
856 Ill. 322. 

Minn.—State ex rel. Pechner v, Carl- 
gren, 296 N.W. 573, 209 Minn. 362 
—State ex rel. Pearson v. Probate 
Court of Ramsey County, 287 N.W. 
297, 205 Minn. 545. 

Mo.—Hines v. Hook, 89 S.W.2d 62, 
338 Mo. 114. 

Tenn.—State ex rel. Sullivan v. 
Cocke, 68 S.W.2d 938, 167 Tenn. 
253. 

11. 111.—In re Cash, 40 N.E.2d 812, 
S13 IlLApp. 281, affirmed 60 N.E.2d 
487, 333 Ill. 409, appeal 'dismissed 
64 S.Ct. 618. 

12. Kan.—^Babb v. Carson, 229 P, 76, 
77, 116 Kan. 690, quoting Corpus 
Juris. 

Mo.—In re Moynlhan, 62 S.W.2d 410, 
332 Mo. 1022, 91 A.L.R. 74. 

N.H.—Colby V. Jackson, 12 N.H. 526. 

Necessity of prior adjudication of 
insanity see infra 6 65. 

13. Kan.—Babb v. Carson, 229 P. 
76, 77, 116 Kan. 690, quoting Cor¬ 
pus Juris. 

32 C.J. p 678 note 68. 

Arrest by private person without 
warrant generally see Arrest 5 8. 

False Imprisonment of person as In¬ 
sane see False Imprisonment § 16. 

14. Kan.—^Babb v. Carson, supra, 
quoting Corpus Juris. 

Mo.—^In re Moynlhan, 62 S.W.2d 410, 
332 Mo. 1022, 91 A.L.R. 74. 
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Persons subject to commitment see 
Infra 9 64. 

IB. Ill.—Crawford v. Brown, 161 N. 

B. 911, 321 Ill. 306, 46 AL.R, 1467. 
Kan.—Bl^bb v. Carson, 229 P. TV, 77, 
116 Kan. 690, quoting Corpus Ju¬ 
ris. 

82 C.J. p 678 note 65. 

16. Fla.—State ex rel. Deeb v. Fabl- 
sinski, 162 So. 207, 111-Fla. 464, 
rehearing denied 166 So. 261, 111 
Fla. 464. 

17. Fla.—State ex rel. Deeb v. Fabl- 
sinskl, supra. 

18. Cal.—^Browne v. Superior Court 
in and for City and County of San 
Francisco, 107 P.2d 1, 16 Cal.2d 
693, 181 A.IJ.R. 276, ■ prior opin¬ 
ion, App., 95 P.2d 178. 

Pa.—Commonwealth v. Klrkbrlde, 3 
Brewst. 393. 

Jurisdiction of courts to commit to 
asylum see Infra § 67 b. 

19. R.I.—^In re Cross, 19 A. 817, 16 
R.I. 771. 

20. R.I.—^In re Crosswell, 66 A. 66, 
28 R.I. 187, 13 Ann.Cas. 874. 

21. Ga.—Shea v. Gehan, 28 S.B.2d 
181, 182. 70 Ga.App. 229, quoting 
Corpus Juxls. 

82 C.J. p 678 note 71. 

Xuabilftts suffering from dlsordersd 
mind may be committed to hospital 
for Insane and need not necessarily 
be committed under statute relating 
to inebriates because alcohol renders 
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lunatics but applies as well to nonresident lunatics, 
found within the state ,22 although some statutes re-: 
lating to the confinement of insane persons have' 
been held not applicable to nonresidents.28 Where ^ 
the statute prescribes the person who may be subject’’ 
to commitment in order to justify it, he must be¬ 
long to one of the classes enumerated.24 With re¬ 
gard to criminal insane persons, as shown infra § 
130, the statutes make other provisions than those 
for persons who may be committed merely by rea¬ 
son of their menace to the public welfare due to 
mental unsoundness; hence criminal insane persons 
cannot be committed under provisions other than 
those made for them. 

Quantum of mental incapacity necessary, A court 
cannot order a sane person to be committed to an 
institution for the insane,26 public26 or private,27 
with28 or without28 his consent. The fact that a 
person is of unsound mind is not, alone, suflScient 
to justify a commitment.20 There must exist that 
degree or character of mental unsoundness as to 
make it reasonably probable that, if allowed to re¬ 
main at large, he would, by reason of such mental 
condition, endanger life, person, or property, or be¬ 
come a menace to the safety of the public .21 When 
such affliction exists the commitment is justifiable.^^ 
Mere delusions^s or dotage,84 however, is not suf¬ 
ficient. Where the statute prescribes a specific test 
determinative of the character of the insanity re¬ 
quired to justify a commitment, the insanity must 
measure up to such test in order to authorize the 
restraint.25 In some jurisdictions, by force of stat- ■ 


ute, an indigent insane person, who is a proper sub¬ 
ject for treatment and care in a public institution, 
may be committed without showing that it is danger¬ 
ous to permit him to remain at large.®® It has been 
held that there is no parental authority which alone 
justifies the confinement of a sane minor.87 

§ 65. -Adjudication of Insanity 

A dangerous Insane parson may be temporarily re¬ 
strained without legal process preliminary to the Instltu- 
tion of Judicial proceedings for the determination of his 
mental condition, but where the confinement Is perma¬ 
nent an adjudication of Insanity la a prerequisite. 

An insane person, if dangerous, may be tempo¬ 
rarily restrained without legal process preliminary 
to the institution of judicial proceedings for the de¬ 
termination of his mental condition;®® and this 
temporary restraint may be imposed where the 
original proceedings for commitment are null and 
void and it would be dangerous to permit the per¬ 
son to be at large.®® Where, however, the confine¬ 
ment is permanent, an adjudication of insanity is 
a prerequisite to the commitment.^® 

§ 66. - Confinement pending Proceedings 

Pending proceedings for commitment, the person 
sought to be committed ordinarily cannot be restrained* 
of his liberty unless his remaining at large would bo 
dangerous to himself or others, or unless such restraint 
Is authorized by statute. 

Pending the proceedings for commitment, the per¬ 
son sought to be committed is not to be restrained 
of his liberty,4i unless his remaining at large would 


him more dajigrerous.—Ex parte Gav¬ 
in, 261 P. 231, 80 Oal.App. 27. 

22. Ga.—Shea v. Gehan, 28 S.E.2d 
181. 182, 70 Ga.App. 229, quoting 
Corpne Jozls. 

32 C.J. p 678 note 72. 

ZTonresldeiLt entitled to benefit of 
■tatntee 

D.C.—Barry* v. Hall, 98 P.2d 222, 68 
APP.D.C. 350. 

23. La.—State v. Servier, 66 So. 392, 
136 La. 45. 

24. Cal.—^Harcourt's Application, 160 
P. 1001, 27 Cal.App. 642. 

32 C.J. p 678 note 74. 

Oonvlotlon of vlolatlonB of ozlm- 
Inal law is not essential to a per¬ 
son having a “criminal tendency" 
within the meaning of some laws.— 
Commonwealth v. McAnany, 81 Pa. 
Dist. & Co. 426. 

25. N,Y ,—^People ex rel. Edwards v. 
Trustees of Bellevue and Allied 
Hospitals, 196 N.Y.S. 678, 203 App. 
Dlv. 698, reversed on other grounds 
People ex rel. Edwards v. Super¬ 
intendent of Bellevue and Allied 


Hospitals of City of New York, 
139 N.E. 663, 286 N.Y. 398. 

28. N.Y.—^People v. Hutchings, 114 
N.B. 45, 219 N.Y. 200. 

27. N.Y.—^People v. Hutchings, su¬ 
pra. 

88. N.Y.—^People v, Hutchings, su¬ 
pra. 

29. N.Y,—^People V. Hutchings, su¬ 
pra. 

30. Ohio.—State v. Turk, 23 N.E.2d 
644, 646, 62 Ohio App. 227, citing 
Ooipiis Juris. 

32 c.jr. p 679 note 82. 

31. Ohio.—State v. Turk, supra, cit¬ 
ing Oorpns Juris. 

32 C.J. p 679 note 84. 

32. Cal.—^Harcourt’s Application. 
160 P. 1001, 27 Cal-App. 642. 

Neb.—Biddle v. Jenkins, 86 N.W. 392, 
61 Neb. 400. 

33. Pa.—Commonwealth v. Western 
Pennsylvania Hospital, 3 Pittsb. 
299. 

34. Md.—Owing’s Case, 1 Bland 870, 
17 Am.D. 811. 
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35. Cal.—^Bta.rcourt's Application,. 

160 P. 1001. 27 Cal.App. 642. 

33. N.Y.—Brayman v. Grant, 114 N. 

Y.S. 386, 130 App.Dlv. 272. 

37. N.Y.—People v. Bond. 93 N.Y.S. 
277, 104 App.Dlv. 47. 

38 Iowa.—^Maxwell v. Maxwell, 177 
N.W. 641, 189 Iowa 7, 10 A.L.R. 
482. 

32 C.J. p 679 note 93. 

Confinement pending proceedings see 
infra § 66. 

Necessity of due process see Con¬ 
stitutional Law § 598. 

39. Vt.—In re Allen, 73 A. 1078, 82- 
Vt. 365, 26 L.R.A.,N.S.. 232. 

48 Wyo.—Byers v. Seller, 93 P. 69, 
16 Wyo. 232, 14 L.R.A.,N.S., 468. 

82 C.J. p 679 note 96. 

Procedure for commitment see in¬ 
fra § 67. 

41. Ga.—Reagan v. Powell, 68 S.B- 
680, 126 Ga. 89. 

Pa.—Commonwealth v. Klrkbrlde, 2 
Brewst. 419. 

Necessity of adjudication of insanity 
see supra § 65. 
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be dangerous to himself or to others.*^ xhe de¬ 
tention for a brief period, however, of one who is 
as a matter of fact insane while proper proceedings 
are being instituted to determine his insanity as a 
matter of law is not unlawful.43 So, where his con¬ 
finement is necessary for his protection or the pro¬ 
tection of the public, he may be committed pending 
the proceedings,^^ and in such case, in some juris¬ 
dictions, it has been held that the warrant of the 
prosecuting attorney is sufficient to justify the con¬ 
finement.'*® Under some statutes temporary deten¬ 
tion of an allegedly insane person may be permitted 
for a reasonable time pending a judicial investiga¬ 
tion of his mental condition,*® and under some stat¬ 
utes such detention must be based on a certificate of 
one or more physicians as to his mental condition.**^ 
Under other statutes it is the duty of the court, 
pending the hearing, to order a person arrested as 
insane held in a hospital or some other convenient 
or suitable place.*® Such a preliminary order is not 
a valid final adjudication of the fact of insanity, 
however, and the statutory hearing must still be 
had;*® nor does such an order bind ‘the superin¬ 
tendent of the state hospital to keep the person con¬ 
fined until the court orders his release.®® 


§ 67. -Procedure 

a. In general 

b. Jurisdiction and venue 

c. Who may apply 

d. Application or petition 

e. Notice 

f. Hearing and determination 

g. Order and record 

h. Annulment and setting aside 

i. Review 

a. In General 

statutory requirements should be followed In pro¬ 
ceedings for commitment, which are civil in nature. 
Costs ordinarily are not taxable against the estate of the 
insane person but under some statutes may be charged 
against the municipality securing the commitment. 

The statutory requirements for the commitment 
should be strictly,or at least substantially,®® fol¬ 
lowed. The commitment is not vitiated, however, 
by mere irregularities or harmless errors.®® In de¬ 
termining whether the rights of the person under 
observation were denied, the substance of things, 
and not mere form, governs.®* 

The nature of the proceedings for commitment 


40. Ga.—Reagan v. Powell, 63 S.B. 

580, 125 Ga. 89. 

32 C.J. p 679 note 1. 

Xna'blllty to care for self 

'*To authorize arrest and deten¬ 
tion of insane person requires only 
that person be mentally irresponsi¬ 
ble and unable to care for himself, 
though not technically Insane."—^For¬ 
sythe V. Ivey, 139 So. 616, 616, 162 
Miss. 471. 

43. D.C.—Barry v. Hall, 98 F.2d 222, 
68 APP.D.C. 360. 

44L Vt.—^In re Cornell, 18 A. 2d 304, 
111 Vt 625. 

32 C.J. p 679 note 2. 

'BestraliLt held not to violate oon- 
stltntloB 

Vt—In re Cornell, supra. 

45. Wash.—Kusah v. McCorkle, 170 
P. 1028, 100 Wash. 318, L.R.A. 
1918C 1168. 

46. Ill.—Crawford v. Brown, 161 N. 
R 911, 321 IlL 305, 46 A.L.R. 1467. 

Ran.—^Babb v. Carson, 229 P. 76, 116 
Kan. 690. 

Mo.—^In re Moynlhan, 62 S.W.2d 410, 
332 Mo. 1022, 91 A.L.R. 74. 

Pa.—Central Poor Dlst. v. Hollen- 
back Tp. Poor Dlst. Com.Pl., 33 
Luz.Leg.Reg. 121. 

Aegularlty of proceedings 

Under statute making It the duty 
of a magistrate before whom an ap¬ 
parently Insane person Is arraigned 
to commit such person to the care 
•of the hospital board of trustees 
to be kept until his sanity be de¬ 


termined as prescribed by law. Juris¬ 
diction is not lost if the commitment 
Is not ordered at once on arraign¬ 
ment, or if adjournments are taken, 
the words "upon arraignment" mean¬ 
ing "after” or “following" arraign¬ 
ment.—^People ex rel. Edwards v. Su¬ 
perintendent of Bellevue and Allied 
Hospitals of City of New York, 139 
N.B. 663, 236 N.T. 398, reversing 
People ex rel. Edwards v. Trustees 
of Bellevue and Allied Hospitals, 196 
N.T.S. 678, 203 App.Dlv. 698. 

Breach of parole 

Where a magistrate has paroled an 
apparently Insane person, pending 
determination of commitment, for ex¬ 
amination as to sanity, a new war¬ 
rant of arrest may be Issued at any 
time, to bring the suspected luna¬ 
tic Into court, if he has breached his 
parole.—^People ex rel. Edwards v. 
Superintendent of Bellevue and Al¬ 
lied Hospitals of City of New York, 
supra. 

4?. Substantial compUanoa with 
statute 

Ky.—Christopher v. Henry, 143 S.W. 

2d 1069, 284 Ky. 127. 

48. Colo.—Isham v. Miller, 262 P. 
353, 80 Colo. 880. 

Beasonable grounds for order pre¬ 
sumed 

Mo.—^In re Moynlhan, 62 S.W.2d 410, 
332 Mo. 1022^ 91 A.L.R. 74. 

Duty to act vdtk dispatch 
N.Y.—People ex rel. Edwards v. Su¬ 
perintendent of Bellevue and Al¬ 
lied Hospitals of City of New 
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York, 139 N'.B:. 663. 236 N.T. 398. 
reversing order People ex rel. Ed¬ 
wards V. Trustees of Bellevue and 
Allied Hospitals. 196 N.Y.S. 678, 
203 APP.D1V. 598. 

49. Mo.—In re Moynlhan, 62 S.W.2d 
410, 332 Mo. 1022, 91 A.L.R. 74. 

50. Mo.—In re Moynlhan, supra. 

51- D.C.—Barry v. Hail, 98 P.2d 222, 

68 App-D.C. 360. 

Mich.—Freedman v. Freedman, 6 N, 
W.2d 924, 308 Mich. 647—In re Da¬ 
vis, 268 N.W. 822, 277 Mich. 88— 
Ex parte Nowack. 265 N.W. 459, 
274 Mich. 644. 

N.Y.—In re Brinkler, 33 N.Y.S.2d 
778. 

Pa.—Central Poor Dlst, v. Hollen- 
back Tp. Poor Diet., Com.Pl., S3 
Luz.Leg.Reg. 121. 

Tenn.—^Klrk v. Sumner County Bank 
& Trust Co., 158 S.W.2d 139, 142. 
25 Tenn.App. 160, citing Corpus 
Juris. 

Tex.—Clark v. Matthews, Civ.App., 
5 S.W.2d 221. 

Wash.—In re Eastman, 276 P. 724, 
151 Wash. 321. 

82 C.J. p 679 note 4. 

58. Mont.—State ex rel. Hoatson 
V. District Court of Thirteenth Ju¬ 
dicial Dlst. In and for Yellowstone 
County, 26 P.2d 172, 96 Mont. 174. 

63. Minn.—^Dittrich v. Brown Coun¬ 
ty. 9 N.W.2d 610, 215 Minn. 234. 

82 C.J. p 679 note 5. 

6^ Mont—State ex rel. Hoatson v. 
District Court of Thirteenth Ju- 
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is held in some jurisdictions to be civil®® rather than 
criminal,®® although under some statutes a special 
procedure apart from the regular court procedure 
and not dependent in any sense on the civil code 
of practice has been established.®"^ The proceeding 
is in rem and not inter partes.®® It is ex parte and 
not of an adversary character.®® 

Costs. The costs of the proceeding for commit¬ 
ment are not as a rule taxable against the estate of 
the insane person.®® The statutes may provide that 
the costs necessarily incurred in proceedings for 
commitment be charged against the town, city, or 
county securing the commitment.®^ 

b. Jurisdiction and Venue 

The Jurisdictron of the proceeding is In the chancery 
court or auch court as may be specifled by statute, and 
ordinarily the committing tribunal sits In the county 
where the proceedings are Instituted. 

Where the jurisdiction to commit an insane per¬ 
son is conferred by statute on specified courts, such 
courts are vested with jurisdiction of proceedings 
therefor,®® but it has been held that a court of eq¬ 
uity independent of statute has inherent power to 
commit an insane person,®® and that, if the power 
is bestowed on another tribunal, the granted juris¬ 


diction is cumulative and concurrent with that of 
the chancery court.®^ Members of a county insan¬ 
ity board created by law to determine who shall 
be confined in state hospitals for treatment do not 
act as judicial officers, but as a special board clothed 
with special power only,®® and, when a probate 
judge acts as a member of such a board, he acts as 
any other member of the board, and not as a pro¬ 
bate judge or a probate court.®® A statute giving 
the court jurisdiction to commit any person “in” 
the county on the taking of proper proceedings ap¬ 
plies to residents of the county who were not phys¬ 
ically present therein when taken into custody.®"^ 
Ordinarily the sittings of the committing tribunal 
are held within the county wherein the proceedings 
are instituted.®® Where the statute provides a spe¬ 
cial proceeding to determine the necessity of ad¬ 
mitting a person to a hospital for the insane and 
makes no provision for a change of venue, the per¬ 
son alleged to be insane has no right thereto.®® 

c. Who May Apply 

An application for commitment ordinarily may be 
made by a relative, friend, guardian, or any respectable 
person. 

An application for the commitment of an insane 


dlcial Diet in and for Tellowstone 
County, 26 P.2d 172, 95 Mont 174. 

55. G-a.—Reagran v. Powell, 63 S.13. 
680, 125 Ga. 89. 

Ohio.—State ex rel. Davey v. Owen. 
12 N.K2d 144. 138 Ohio St 96. 114 
A.L.R. 686. 

Lunacy proceedings distinguished see 
supra § 8. 
m nroxth Carolina 

A proceeding to have a person ad¬ 
judged Insane and a lit subject for 
admission to state hospital for the 
insane in accordance with statute, in 
strictness, is neither a "civil action’* 
nor a "special proceeding." notwith¬ 
standing statute dividing remedies in 
courts of Justice Into actions and 
special proceedings.—In re Cook, 11 
S.E.2d 142, 218 N.C. 884. 

56. Ga.—^Reagan v. Powell, 58 S.E. 
580, 125 Ga. 89. 

32 C.J. p 679 note 7. 

Commitment of Insane criminals gen¬ 
erally see infra S 128. 

Oo]imiltxnan.t of oontenmor 

Proceeding under mental health act 
in which one convicted of contempt 
was committed to state hospital, al¬ 
though entitled as of same number 
and’ term as contempt proceeding, 
was held not part thereof.—^In re 
MacDonald, 168 A. 621, 110 Pa.Super. 
352. 

57. Ind.—In re Mast, 26 N.E.2d 1008, 
217 Ind. 28. 


6ft Ohio.—Lee v. Stephens, App., 
50 K‘.E.2d 622. 

59- Ohio.—State ex rel. Davey v. 
Owen, 12 N.R2d 144, 133 Ohio St. 
96, 114 A.L.R. 686. 

However, it has been said that the 
proceedings are adversary proceed¬ 
ings, trials in the real sense of the 
word.—State ex rel. Venn v. Baber, 
Com.Fl., 12 Ohio Supp. 50. 

60. Iowa.—-Westlake v. Scott Coun¬ 
ty, 101 N.W. 88, 126 Iowa 314. 

32 C.J. p 682 note 81. 

61. N.T.—Strong v. New York, 96 
N.Y.S. 1083, 110 App.Div. 188. 

Pa.—Ketchom’s Case, 14 Pa.Co. 9. 

62. Ga.—^Dickson v. Hicks, 128 S.E. 
770, 160 Ga. 487. 

Idaho.—^Hansen v. Lowe, 100 P.2d 
61, 61 Idaho 138. 

Mo.—Uaaery v. Haynes, 127 S.W.2d 
410, 344 Mo. 580. 

N.T.—People v. Edsall, 12 N.T.S.2d 
449, 171 Misc. 277—People, on Com¬ 
plaint of Scheinberg, v. McDer¬ 
mott, 37 N.T.S.2d 69. 

Ohio.—State ex rel. Venn v. Baber, 
Com.Pl., 12 Ohio Supp. 60, 

Or.—^In re Flores, 249 P. 1097, 119 
Or. 550. 

32 aj. p 680 note 11. 
merfc of court 

N.C.—In re Dewey, 176 S.E, 161, 206 
N.C. 714. 

32 OJ. p 629 note 33 [a]. 
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BeGonunltnieiLt following parole 

Pa.—Commonwealth ex rel. Crombie 
V. McKlnnlss, 176 A. 22, 317 Pa. 
60. 

Jnxlsdlotloii not lost on transfer of 
proceeding by consent 

N.T.—People ex rel. Edwards v. Su¬ 
perintendent of Bellevue and Al¬ 
lied Hospitals of City of New York, 
139 N.E. 663, 235 N.T. 398, revers¬ 
ing People ex rel. Edwards v. Trus¬ 
tees of Bellevue and Allied Hos¬ 
pitals, 196 N.Y.S. 678, 203 App. 
Div. 598. 

63. Wash.—State v. King County 
Super. Ct., 172 P. 267, 101 Wash. 
81, 4 AL.R. 672. 

6ft Tenn.—^Bradford v. American 
Nat. Bank. 158 S.W.2d 366, 26 Tenn. 
App. 413. 

Wash.—State v. Ellng County Super. 
Ct, 172 P. 257. 101 Wash. 81, 4 
AL.R. 672. 

65. Okl.—^Bx parte Gilbert. Ill P.2d 
205, 71 Okl.Cr. 268. 

66. Okl.—Greenwood v, Wilkinson, 
256 P. 46, 124 Okl. 800. 

67. Colo.—^Isham v. Miller, 252 
353, 80 Colo. 380. 

6& Pa.—Commonwealth v. Berg- 
stresser, 8 Pa.Dlst 721, 28 Pa.Co. 
65. 

69. Ind.—In re Mast, 26 N.E.2d 1008, 
217 Ind. 28. 
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person to an asylum may be made by a relative,^® 
by a friend,by the committee or guardian of the 
lunatic,!® or by his or her spouse,!® and in some 
states by any respectable person.!* It is not nec¬ 
essary that a legally appointed committee or guard¬ 
ian make the application.!® 

d. Application or Petition 

The proceeding for commitment may be commenced 
by petition, complaint, or written statement which need 
not be verified uniess required by statute, but which 
must allege Jurisdictional facts. 

The proceeding for commitment may be com¬ 
menced by petition,76 complaint,77 or written state- 
ment78 which generally should allege that the per¬ 
son sought to be confined is a proper subject for 
commitment,76 as well as the facts on which the 
allegation of insanity is based®® and other jurisdic¬ 
tional facts.61 In the absence of statutes so pro¬ 
viding, verification is not required.8® After the ver¬ 
dict of the jury, but before the judgment of the 
ordinary, in proceedings under one statute, an at¬ 
tempted amendment of the proceedings seeking to 
engraft on them proceedings under another statute 
for commitment to another institution is properly 
disallowed.66 

Affidamts. Under some statutes affidavits are re- 
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quired as a basis of issuing a warrant directing the 
arrest of the subject, and as preliminary to the 
hearing. Such affidavits do not require the techni¬ 
cal precision or nicety required of a pleading.®^ 

6. Notice 

Unless properly dispensed with, the person whose 
liberty is sought to be restrained and such other persons 
as may be specified in controlling statutes are entitled to 
reasonable notice of the proceedings. 

The court or judge to whom the application is 
made may proceed by citation or rule to show cause 
to bring in the proper parties for a hearing.®® Or¬ 
dinarily the person whose liberty is sought to be 
restrained is entitled by law to proper notice of 
such proceeding,®® and by force of statute other 
persons may be entitled to notice.®7 Where the stat¬ 
ute under which the proceedings were taken con¬ 
tains its own provisions as to appointing a guard¬ 
ian or guardian ad litem, such provisions are con¬ 
trolling.®® Even where the statute under which the 
proceedings are taken does not provide for notice, 
it will be presumed that reasonable notice was in¬ 
tended to be given.®® While it has been held that 
want of notice does not render the proceedings in¬ 
valid®® and that the commitment is not subject to 
collateral attack,®^ it also has been held that want 
of notice renders the proceeding void,®® or, at least, 


70. R.L—In re Cross, 19 A. 817, 
16 R.L 771. 

82 C.J. p 680 note 15. 

71. N.H.—Davis v. Merrill, 47 N.H. 
208. 

Fa.—Ex parte Rosenberg, 1 Leg.Gaz. 
49. 

72. R.I.—^In re Cross, 19 A. 817, 16 
R.L 771. 

32 C.J. p 680 note 17. ! 

73. Pa.—Shenango Tp. v. Wagner 

Tp., 34 Pa. 184. . 

82 C.J. p 680 note 18. 

74. W.Va.—Martin v. Renter, 91 S. 
E. 452, 79 W.Va. 604. 4 A.L.R..1106. 

82 C.J. p 680 note 19. 

76. Mass.—^Denny r. Tyler. S Allen 
225. 

76. Mich.—Ex parte O’Neil, 214 N. 
W. 411. 289 Mich. 450. 

32 C.J. p 680 note 21. 

77. Cal.—^Hall v. Orange County Su¬ 
per. Ct., 181 P. 821. 21 Cal.App. 
281. 

78. Mo.—^Ussery v. Haynes, 127 S.W, 
2d 410, 344 Mo. 580. 

iniiiig 

The filing stamp, put on statement 
as to insanity and poverty of person 
sought to be committed to state hos¬ 
pital as county patient and notice 
of Insanity hearing, by county clerk, 
is not conclusive that such papers 
▼ere filed after such hearing, as indi¬ 


cated by stamp, where Judgment of 
commitment recited that information 
had been filed, notice reciting such 
fact was Issued on day before hear¬ 
ing, service thereof on such day was 
shown by return, and petition in 
false imprisonment action by person 
committed alleged that statement 
was filed, notice issued, and return 
made on such day.—Ussery v. 
Haynes, supra. 

79. Mich.—^Ex parte Nowack, 265 N. 
W. 459, 274 Mich. 544. 

32 C.J. p 680 note 28. 

80. Mich.—^Ex parte Nowack, su¬ 
pra. 

PetltlosL held InsnAolent 
Mich,—Ex parte O’Neil, 214 N.W. 
411, ^39 Mich. 450. 

81. Pa—In re Pihs, 50 Pa.Super. 61. 
8& Mo.—^Ussery v. Haynes, 127 S. 

W.2d 410, 844 Mo. 530. 

83. Ga—Rooks v. Lane, 8 6.E.2d 95, 
62 GaApp. 86. 

84. Cal.—^Ex parte Scott, 204 P. 568, 
56 Cal.App. 151. 

82 C.J. p 680 note 26. 

86. Pa.—^Brlckway’s Case, 80 Pa 
65. 

86. Bttch.—In re Roth, 260 N.W. 161, 
271 Mich. 178. 

Mo.—Ussery v. Haynes, 127 S.W.2d 
610, 844 Mo. 630. 

82 C.J. p 680 note 28. 
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Deprivation of liberty without due 
process of law see Constitutional 
Law 5 698. 

Process to city 

Process of county court of Adams 
County, in lunacy matter, could 
run to city of Denver.—Isham v. Mil¬ 
ler, 262 P. 368, 80 Colo. 880. 

87. Mich.—In re Roth, 260 N.W. 
161, 271 Mich. 178. 

Wash.—^In re Eastman, 276 P. 724, 
161 Wash. 321. 

32 C.J. p 680 note 29. 

88. Mich.—In re Roth, 260 N.W. 161, 
271 Mich. 178. 

Wash.—In re Eastman, 276 P. 724, 
161 Wash. 821. 

89. Mo.—^Ussery v. Haynes, 127 S. 
W.2d 610. 344 Mo. 630. 

Vt.—In re Allen, 73 A. 1078, 82 Vt. 
866, 26 L.R.A.,N.S., 282. 

90. Ark.—Payne v. Arkebauer, 80 S. 
W.2d 76, 190 Ark. 614. 

Iowa—Corcoran v. Jerrel, 170 N.W. 
776, 186 Iowa 632, 2 A.L.R. 1679. 

91. N.H.—Merrimack County v. Con¬ 
cord, 89 N.H. 213. 

Pa—Juniata County v. Miffiintown 
Borough Overseers of Poor, 22 Pa 
Super. 187. 

9SL Mo.—^Ussery v. Hkynes, 127 S.W. 

2d 610, 844 Mo. 630. 

82 CJ. p 680 note 88. 
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is good ground for vacating the order of commit¬ 
ment.^ ^ 

The time of notice, where it is not fixed by stat¬ 
ute, must be such as is reasonable under the cir¬ 
cumstances of the particular case.®^ It must be 
such as gives the alleged incompetent an adequate 
opportunity to be present and to be heard in de¬ 
fense of his rights.95 An erroneous but unneces¬ 
sary statement in the notice that the pleading was 
verified or that it contains allegations which it does 
not will not render the notice void, but may be 
regarded as surplusage.®® The notice is not le¬ 
gally served by the mere reading thereof to the al¬ 
leged insane person by the coimty physician and 
the appointment of an attorney for the alleged in¬ 
sane person by the court on its own motion and 
such attorney’s appearance in the case will not sup¬ 
ply a want of legal service of notice on such per¬ 
son.®® The court acts judicially in determining 
that notice was served on the alleged insane person 
before rendering judgment committing him to the 
state hospital,®® and it will be presumed that such 
determination was made before the judgment was 
rendered.! 

Dispensing with notice. Personal notice to the 
alleged lunatic may be dispensed with when it 
would injure his health,® and statutes so declaring 
have been held constitutional.® The propriety of 
dispensing with notice is addressed to the sound 


discretion of the court.^ Ordinarily the court is 
required to file a certificate stating its reason for 
dispensing with the notice.® 

f. Hearing and Determination 

Ordinarily the person alleged to be Insane Is entitled 
to a hearing, an opportunity to be present and defend, a 
full Investigation of the facta, and findings. If tried by 
a Jury, the verdict must be signed by qualified jurors. 
In some jurisdictions a physician’s certificate is made 
the basis of the order of commitment. 

In the absence of statute, the manner of deter¬ 
mining the issue of fact as to the incompetency of 
the person whose liberty is sought to be restrained 
is within the sound discretion of the court, as long 
as the method adopted is fair and orderly.® Ordi¬ 
narily he is entitled to a public^ hearing® or in¬ 
quest,® an opportunity to be present^® and defend,^! 
the taking of proofs,!® a full investigation of the 
facts,!® and a judicial finding of the facts requi¬ 
site for the order of commitment.!^ His presence 
however, may be dispensed with,!® as where it ap¬ 
pears that his presence would be injurious to him,i® 
or attended with no advantage,!^ and statutes so 
providing have been held constitutional!® where 
they provide for an appeal at which the person 
could have a hearing and be present.!® Under a 
statute giving the person alleged to be insane the 
right to appear and defend, the right is a right to 
be present in person or by attorney or both, and 
one who is not a fit person to appear in the pro- 


93 . N.T.—^Matter of Egan, 66 N.Y.S. 
106, 36 App.Dlv. 47. 

82'C.J. P 680 note 34. 

94 . Vt.—In re Allen, 78 A. 1078, 82 
Vt. 366, 26 Li.R.A.,N.S., 232. 

95. Mich.—In re Phillips, 122 N.W. 
554. 158 Mich. 165. 

Vt—In re Allen, 73 A. 1078, 82 Vt 
365, 26 L..R.A..N.S.. 232. 

82 C.J. p 680 note 36. 

96. Mo.—^Ussery v. Haynes, 127 S. 
W.2d 410, 344 Mo. 530. 

97- Mo.—^Uasery v. Haynes, supra. 

98. Mo.—^Ussery v. Haynes, supra. 

99. Mo.—^Ussery v. Haynes, supra. 
1. Mo.—^Ussery v. Haynes, supra. 
8. N.T.—^Brayman v. Grant 114 N. 

T.S. 336, 130 App.Div. 272—Matter 
of Andrews. Ill N.T.S. 417, 126 
App.Dlv. 794. 

3. N.Y.—^Brayman v. Grant 114 N. 
Y.S. 336, 130 App.Div. 272—In re 
Andrews, 111 N.Y.S. 417, 126 App. 
Div. 794. 

4. N.Y.—^In re Andrews, supra. 

5. N.Y.—^In re Andrews, supra. 

6L N.T.—Matter of Perkins, 173 N.T. 

S. 520. 105 Mlsc. 534. 

7. Mich.—Van Deusen v. Newcom¬ 
er, 40 Mich. 90. 


8. D.C.—Barry v. Hall, 98 P.2d 222, 
68 APP.D.C. 360. 

Ohio.—State ex rel. Venn v. Baber, 
Com.Pl., 12 Ohio Supp. 60. 

32 C.J. p 681 note 43. 

9. Mich.—In re Maffett, 7 N.W.2d 
260, 304 Mich. 173—Ex parte Clif¬ 
ford, 6 N.W.2d 676, 303 Mich. 84— 
Ex parte Miller. 6 N.W.2d 676. 303 
Mich. 81—^In re Gordon, 3 N.W.2d 
263, 301 Mich. 224—^In re Ryan, 
289 N.W. 291, 291 Mich. 678— 
In re Davis, 268 N.W. 822, 277 
Mich. 88—^Ex parte Nowack, 266 N. 
W. 469, 274 Mich. 544. 

la Tex.—Clark v. Matthews, Civ. 
App., 5 S.W.2d 221. 

32 G.J. p 681 note 44. 

11- D.C.—Barry v. Hall, 98 F.2d 222, 
68 APP.D.C. 360. 

32 C.J. p 681 note 45. 

Deprivation of liberty without due 
process of law see Constitutional 
Law 9 598. 

12. Mich.—In re Maffett, 7 N.W.2d 
260, 304 Mich, 173—Ex parte Clif¬ 
ford, 5 N.W.2d 575, 308 Mich. 84— 
Ex parte Miller. 5 N.W.2d 675, 303 
Mich. 81—In re Ryan, 289 N.W. 
291, 291 Mich. 678—In re Davis, 
268 N.W. 822, 277 Mich. 88. 
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13. D.C.—Barry v. Hall, 98 F.2d 
222. 68 APP.D.C. 360. 

Mich.—Ex parte Clifford, 6 N.W.2d 
576, 303 Mich. 84—Ex parte Miller, 
6 N.W.2d 676, 303 Mich. 81—In re 
Gordon, 8 N.W.2d 253, 301 Mich. 
224—In re Ryan, 289 N.W. 291, 
291 Mich. 673—In re Davis, 268 N. 
W. 822, 277 Mich. 88. 

14. Vt.—In re Allen, 78 A. 1078, 
82 Vt. 366. 26 L.R.A.,N.S., 232. 

32 C.J. p 681 note 46. 

Faotnal determlnatloii of Insanity 
held not lunacy adjndloation contem¬ 
plated by lunacy statutes, and not 
to warrant further confinement be¬ 
yond period necessary for Institution 
of proper lunacy proceedings.—Barry 
V. Hall, 98 F.2d 222, 68 App.D.C. 360. 

15. Ark.—^Payne v. Arkebauer, 80 S. 
W.2d 76. 190 Ark. 614. 

Ind.—In re Mast, 26 N.E.2d 1003, 217 
Ind. 28. 

S.D.—McMahon v. Mead. 189 N.W. 
122, 30 S.D. 515. 

1& S.D.—McMahon v. Mead, supra. 

17. S.D.—^McMahon v. Mead, supra. 

18. S.D.—^McMahon v. Mead, supra. 

19. Ark.—^Payne v. Arkebauer, 80 S. 
W.2d 76, 190 Ark. 614. 
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ceeding but who is represented by counsel is not de¬ 
nied the right to appear and defend.^® 

A commission may issue to try the question of in¬ 
sanity,and under some statutes there may be a 
jury trial.22 However, it has been held that it is 
a question for the court whether the patient shall 
be restrained, even after a finding of lunacy.23 The 
jury should certify on oath that the charge of in¬ 
sanity is correct.24: Where, however, the jury, act¬ 
ing under oath, give their verdict declaring the per¬ 
son insane, it is equivalent to their certifying un¬ 
der oath that the charge of insanity is correct.25 
The verdict must be signed by qualified jurors.23 
Where the issue is not triable before a jury as a 
matter of right a final order committing the alleg¬ 
edly insane person to a hospital for the insane after 
the court had declared a mistrial for failure of a 
jury, called in an advisory capacity, to agree is not 
voi^^*^ the order declaring the mistrial being er¬ 
roneous.^ 2 

Where a statute provides a special proceeding to 
determine the necessity of admitting a person to a 
hospital for the insane and makes no provision for 
a continuance, the person alleged to be insane has 
no right thereto.^S 

Where a statute intrusts to the superintendent of 
a school for feeble minded the power to determine 
whether a person is or is not feeble minded, the 
power cannot be delegated.^® In a suit by an asy¬ 
lum to have a patient taken therefrom declared fee¬ 
ble minded and returned thereto, the mother can 
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urge as a defense anything which‘could be urged 
on an application for the person’s discharge had he 
been committed to the asylum by court order.®^ 

A physician*s certificate of insanity is made the 
basis of the order of commitment in some states.®® 
To warrant the issuance of such certificate, a per¬ 
sonal examination of the patient should be had,®® 
which need not be in the presence of the court if 
the statute does not expressly so require.®^ The 
sufficiency of the certificate depends on the statu¬ 
tory requirements.®® Ordinarily the physician’s cer¬ 
tificate, if made in compliance with the law, is only 
prima facie evidence of insanity,®® and not con¬ 
clusive.®*^ It does not constitute an adjudication or 
legal declaration or determination of lunacy.®® Un¬ 
der some statutes, however, where the physicians ap¬ 
pointed certify to sanity, the probate court has no 
authority to proceed and determine the question of 
sanity.®® The allegedly insane person is not en¬ 
titled to cross-examine the physicians who make 
the examination and certificate unless they testify at 
the trial.4® Physicians required to certify the pa¬ 
tient’s malady are not quasi-judicial officers.^i 

A statute requiring that at least two witnesses 
best acquainted with the person alleged to be in¬ 
sane must testify and also that two doctors must 
hear such testimony and personally examine such 
person and certify their professional conclusions 
from the testimony and examination is mandatory,4® 
and an order committing such person to an insane 
asylum is void for failure to comply with the re¬ 
quirement.^® A physician who was a witness in 


20. Ind.—In re Mast, 26 N.E.2d 1003, 
217 Ind. 28. 

21. R.I.—^In re Cross, 19 A. 817, 16 
R.I. 771. 

82 C.J. p 681 note 60. 

22. Cal.—^Bx parte Shackleford, 204 
P. 822, 188 Cal. 279. 

82 C.J. p 681 note 51. 

Hlgrht to jury tirlal on Inauisltlon of 
lunacy see the C.J.S. title Juries 
§ 68, also 35 C.J. p 182 notes 25-31. 

28. Pa.—Commonwealth v. Klrk- 
brlde, 2 Brewst. 400. 

24. Mont.—Territory v. Gallatin 
County, 12 P. 662, 6 Mont. 297. 

2B- Mont—State v. Third Judicial 
Dist Ct, 48 P. 385, 17 Mont 411. 

28L Mont—^Territory v. Gallatin 
County. 12 P. 662. 6 Mont 297. 

27. Or.—In re Pehl, 81 P.2d 130, 169 
Or. 545. 

as. Or.—^In re Fehl. supra. 

29. Ind.—^In re Mast 26 N.E.2d 
1003, 217 Ind. 28. 

30. La.—^Mllne Asylum for Desti¬ 
tute Orphan Girls v. Reilly, 100 
So. 488, 156 La. 814. 


31. La.—Milne Asylum v. Destitute 
Orphan Girls v. Reilly, supra. 
Evldexioe held suffiolent to show 

that It was not for Interest of per¬ 
son or that of community that he 
be recommitted.—^Mllne Asylum v. 
Destitute Orphan Girls v. Reilly, su¬ 
pra. 

32. Mich.—^Freedman v. Freedman, 
6 N.W.2d 924, 308 Mich. 647. 

Or.—In re Fehl. 81 P.2d 130, 169 Or. 
645. 

82 C.J. p 681 note 56. 

33. Me.—Klttery v. Dixon, 62 A. 799, 
96 Me. 368. 

Miss.—^Bacon v. Bacon, 24 So. 968, 76 
Miss. 458. 

32 C.J. p 681 note 67. 

34. Or.-In re Fehl, 81 P.2d 130, 
159 Or. 546. 

36, Me.—^Bansror v. Ornevllle, 88 A. 

158, 90 Me. 217. 

32 C.J. p 681 note 68. 

Purpose of statutes 
Vt.—In re Cornell, 18 A.2d 161, 111 
Vt. 464. 

OertUloate held Insufflolaut 

A certificate that In the opinion 
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of two medical examiners plaintiff 

Is “devilish."-Washer v. Slater. 73 

N.Y.S. 426, 67 App.Dlv. 386. 

3a Vt.—In re Allen, 73 A. 1078, 82 
Vt. 366, 26 L.R.A.,N.S., 232. 

Weight and sufficiency of evidence of 
Insanity see supra § 6. 

37, Or.—In re Fehl, 81 P.2a 130, 
159 Or. 546. 

Vt—In re Allen, 73 A. 1078, 82 Vt 
865, 26 L.RA.,N.S.. 232. 

3a Pa.—^In re Ryman, 11 A.2d 677, 
139 Pa.Super. 212. 

39. Mich.—Grlnky v. Wayne Probate 
Judge, 100 N.W. 171, 137 Mich. 49. 

4a Or.-In re Fehl, 81 P.2d 130,- 169 
Or. 646. 

41. Mo.—Rice V. Gray, 84 S.W.2d 
567, 225 Mo.App. 890. 

42. Mont.—State ex rel. Hoatson v. 
District Court of Thirteenth Ju¬ 
dicial Dist. in and for Yellowstone 
County, 26 P.2d 172, 95 Mont 174. 

4a Mont—State ex rel. Hoatson v. 
District Court of Thirteenth Judi¬ 
cial Dist In and for Yellowstone 
County, supra. 
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the hearing is disqualified to act as one of the two 
doctors required to hear the testimony.^^ 

New trial. After the court has approved the ver¬ 
dict or finding and entered a judgment on it, it is 
not bound to vacate it and to try the matter anew 
on the ground that the subject was not insane when 
the finding was made>® If fraud is alleged as a 
ground for a new trial, it must be specifically al¬ 
leged, showing the fraudulent conduct complained 
of.^® 

g. Order and Becord 

The order of commitment should show all Jurlsdlo- 
tional facts and should be duly signed, but It need not 
be made In open court or recorded. 

The order of commitment should show on its face 
all the jurisdictional facts,^7 and should be duly 
signed>8 it has been held that the order of com¬ 
mitment need not be made in open court^^ or be 
recorded.50 The entry of the order of commitment 
is the exercise of judicial power, the same as the 
entry of the finding and judgment of insanity and 
imports the same absolute verity as the finding and 
judgmental The failure of the court to enter the 
order has been held not to invalidate the original 
certificate of commitment.®^ Certain presumptions 


will be indulged where the proceedings are had be¬ 
fore a court of general jurisdiction,®® which will 
not be indulged where the proceedings are before 
a court of limited or special jurisdiction.®* 

L Annulment and Setting Aside 

An adjudication of Insanity for the purpose of com¬ 
mitment cannot be annulled by independent action. 

An adjudication of insanity for the purpose of 
commitment cannot be annulled by an independent 
action,®® the proper remedy being review.®® If 
such action were maintainable, it could not be main¬ 
tained where the adjudication is no longer opera- 
tive.®7 

i. Beview 

An order of commitment Is appealable under some 
statutes, and certiorari may be available In a proper 
case. 

In the absence of statute an order of commitment 
is not appealable;®® but in some jurisdictions, by 
force of statute, such order is appealable,®® and the 
proceeedings therein are governed by the statute*.®® 
In the absence of special statutory provisions gov¬ 
erning such an appeal, the generd rules of appel¬ 
late procedure apply.®l 


44. Mont—state ex rel. Hoatson v. 
District Court of Thirteenth Ju¬ 
dicial Dist In and for Yellowstone 
County, supra. 

45. Kan.—^In re Johnson, 139 P. 1161, 
92 E:an. 69. 

48. Kan.—^In re Johnson, supra. 

47. Pa-—^Lower Augrusta Tp. v. 
Northumberland County, 37 Pa- 
143. 

VL—In re Allen, 73 A. 1078, 82 Vt 
365, 26 L.R.A.,N.S., 232. 

32 C.J. p 681 note 64. 

Particular order construed 

Order for commitment of allegre<l 
Incompetent to state hospital for 
Insane was held to disclose that com¬ 
mitment was for hospitalization and 
treatment, and not for observation, 
notwlthstandlngr order of commit¬ 
ment did not expressly find on Issue 
of Insanity.—^In re Badoirs Guard¬ 
ianship, 269 N.W. 306, 222 Wls. 539. 

48. Ky.—Central State Hospital v. 
Poley, 188 S.W. 762. 171 Ky. 616. 

82 C.J. p 681 note 65. 

49. Mass.—^Amherst v. Shelburne, 11 
Gray 107. 

50. Mass.—Aznherst v. Shelburne, 
supra. 

51. Ohio.—State ex rel. Venn v. Ba¬ 
ber, 12 Ohio Supp. 60. 

58, Mich.—State v. Dunbar, 67 N. 
W. 1103, 99 Mich. 99. 

53. Pa.—^Lower Augusta Tp. v. 


Northumberland County, 87 Pa. 
143. 

32 C.J. p 682 note 70. 

54. Vt—In re Allen, 73 A. 1078. 82 
Vt. 865. 26 L.R.A.N.S., 232. 

32 C.J. p 682 note 71. 

55. Mo.—^Painter v. Painter, 228 S. 
W. 638, 206 Mo.App. 812. 

Or.—^Pirst Nat. Bank v. Wall, 88 P. 

2d 311, 161 Or. 162. 

Jurisdiction of court to reopen pro¬ 
ceedings and order discharge see 
infra § 72 c. 

56. Or.—Pirst Nat Bank v. Wall, 
88 P.2d 811, 161 Or. 162. 

57. Mo.—^Painter v. Painter, 228 S. 
W. 638, 206 Mo.App. 312. 

58. Ind.—In re Mast, 25 N.£!.2d 1003, 
217 Ind. 20. 

82 C.J. p 682 note 76. 

59. Ga.—^Reagan v. Powell, 63 S.E. 
680, 125 Ga. 89. 

Minn.—State v. State Board of Con¬ 
trol, 286 N.W. 481, 183 Minn. 846. 
32 C.J. p 682 note 77. 

Purpose of appeal from physi¬ 
cians* decision certifying to Insanity 
is to determine the correctness of 
the decision of the physicians, not to 
determine long after a patient has 
been committed if he has then be¬ 
come seme and should be discharged. 
—In re Cornell, 18 A.2d 161, 111 Vt. 
454. 

60. Vt—^In re Cornell, supreu 
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Time for appeal 

Vt—^In re Cornell, supra. 

Who may take 

Right of appeal to district court 
from order of probate court commit¬ 
ting feeble-minded person to custody 
of state board of control is granted 
to the person adjudged feeble-minded 
and to the board of control, among 
others.—State v. State Board of Con¬ 
trol. 236 N.W. 481, 183 Minn. 846. 
Appealable orders 

Statute governing right of appeal 
In feeble-minded case is not limited 
to orders of probate court granting 
or refusing application for discharge 
from custody of state board of con¬ 
trol, but extends to order commit¬ 
ting feeble-minded person to custo¬ 
dy and guaxdlcmship of state board 
of control.—State v. State Board of 
Control, supra. 

Extent of review 

Appeal from order of probate court 
committing feeble-minded person to 
custody and guardianship of state 
board of control raises all Questions 
Involved In examiner’s findings.— 
State V. State Board of Control, su¬ 
pra. 

61. Or.—^In re Sneddon, 144 P. 676. 
74 Or. 686. 

32 C.J. p 682 note 79 [a], [b]. 
Karmless error 

Minn.—Dittrich v. Brown County, 9 
N.W.2d 610, 216 Mina. 234. 
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Certiorari to review an order of commitment may i 
be available in proper cases.®® 

g 5 g, Conclusiveness and Effect of Com* 

mitment 

An order of commitment has not the same force as a 
finding by regular Inquisition, and does not fix the status 
of the person committed as an Insane person or take 
from him the care and management of his estate. 

An order of commitment has not the same force 
as a finding by regular inquisition it does not 
fix the status of the person committed as an insane 
person®^ or take from him the care and manage¬ 
ment of his estate,®® but merely determines that he 
shall be confined for treatment.®® An order com-, 
mitting a person to an asylum as insane is not con¬ 
clusive, in collateral proceedings, of his insanity at 


that time ;®'^ and it has been held that the commit¬ 
ment does not fix the person’s status as a lunatic, 
so as to create, in collateral actions, a presumption 
of his subsequent incapacity,®® especially after the 
lapse of a long time.®® In some jurisdictions it is 
held that the order of commitment is prinia facie 
evidence of insanity,^® but at most it is only prima 
facie evidence,and it may be overcome by other 
evidence^® than an adjudication of restoration to 
reason.*^® On the other hand, it has also been held 
that when one has been adjudged insane and com¬ 
mitted to an insane asylum he is presumed to con¬ 
tinue to be insane until discharged.On collat¬ 
eral attack every reasonable presumption will be 
indulged in favor of the regularity of the proceed¬ 
ings for commitment,'^® and ordinarily the order of 


Where evidence Is oonfllotlng', trial ‘ 
court’s finding of such personality 
will be sustained on appeal.—Ditt¬ 
rich V. Brown County, supra. 

Trial de novo 

In proceeding for commitment of 
respondent to state hospital as psy¬ 
chopathic personality, the state, as 
party having afi^rmative of issue, 
should have been required to intro¬ 
duce its evidence before that of re¬ 
spondent, and district court erred 
in requiring respondent to proceed 
first with his evidence at trial de 
novo on appeal from probate court 
—^Dittrich V. Brown County, supra. 
62. Mo.—Fainter v. Painter, 228 S. 

W. 5S8. 206 Mo.App. 812. 

When certiorari lies generally see 
Certiorari §§ 6-41, 

68. Arlz.—Cubblson v. Cubblson, 40 
P.2d 86, 45 Ariz. 14. 

La.—^Nash v. Bowden, 162 So. 806, 
178 La. 602—Succession of Connor, 
116 So. 228, 166 La. 890—Sierra v. 
First Nat Bank, App., 152 So. 184. 
Mass.—Mitchell v. Mitchell, 48 N.E. 

2d 779, 812 Mass. 166. 

N.Y.—Quarterman v. Quarterman, 39 
N.T.S.2d 787, 179 Misc. 759—Mar- 
tello V. Cagliostro, 202 N.T.S. 703, 
122 Misc. 806—Sullivan v. Whit¬ 
ney, 26 N.Y.S.2d 762. 

Okl.—Greenwood v. Wilkinson, 266 
P. 46, 124 Okl. 800. 

Wash.—Pfelfter v. Pfeiffer, 118 P.2d 
168, 10 Wash.2d 708. 

82 C.jr. p 682 note 86. 

Conclusiveness and effect of: 
Adjudication of Insanity see su¬ 
pra § 82. 

Appointment of guardian see su¬ 
pra § 41. 

Discharge from commitment see 
infra 9 72. 

Proceedings for oommltBLent to a 
state asylum are not evidence of 
mental incapacity.—Schultz v. Olden¬ 
burg, 277 N.W. 918, 202 Minn. 237. 

iraaTKthoxlied proceedings are not 
res judicata.—^People ex rel. Klesltz 


V. Mills, 87 N.y.S.2d 186, 179 Misc. 
68 . 

64. Cal.—People v. McConnell, 262 
P. 1068, 80 CaLApp. 789. 

Idaho.—Fleming v. Blthell, 62 P.2d 
1099, 56 Idaho 261. 

N.Y.—Finch v. Goldstein, 167 N.E. 
146, 245 N.Y. 800—Quarterman v. 
Quarterman, 89 N.Y.S.2d 737, 179 
Misc. 769—People ex rel. Klesltz v. 
Mills, 87 N.Y.S.2d 186, 179 Misc. 
68 . 

Okl.—Greenwood v. Wilkinson, 266 P. 
46. 124 Okl. 300—Ex parte Gilbert, 
111 P.2d 206, 71 Okl.Cr. 268. 

Pa.—Graber v. Spare, 16 Pa.Dist. 
413. 

66. Idaho.—^Fleming v. Blthell, 62 
F.2d 1099, 66 Idaho 261. 

La.—Sierra v. First Nat. Bank, App., | 
152 So. 134. 

Mass.—Mitchell v. Mitchell. 43 N.E. 

2d 779, 812 Mass. 166. 

N.Y.—Sullivan v. Whitney, 26 N.Y.S. 
2d 762. 

Pa.—In re Ryman, 11 A.2d 677, 139 
Fa.Super. 212. 

Wash.—^Pfeiffer v. Pfeiffer, 118 P.2d 
158, 10 Wash.2d 703. 

32 C.J. p 682 note 88. 

66. Cal.—People v. McConnell, 252 
P. 1068, 80 Cai:App. 789. 

N.Y.—Pinch v. Goldstein, 167 N.E. 
146, 246 N.Y. 800—Quarterman v. 
Quarterman, 89 N.Y.S.2d 737, 179 
Misc. 769. 

Okl.—Greenwood v. Wilkinson, 256 
P. 46, 124 Okl. 300—^Ex parte Gil¬ 
bert, 111 P.2d 206. 71 Okl.Cr. 268. 

67. Arlz.—Cubblson v. Cubblson, 40 
P.2d 86, 46 Arlz. 14. 

Idaho.—^Fleming v. Blthell, 62 P.2d 
1099, 56 Idaho 261. 

La.—Succession of Connor, 116 So. 
223, 166 La. 890. 

Minn.—Schultz v. Oldenburg, 277 N. 

W. 918, 202 Minn. 287. 

82 C.J. p 682 note 89. 

6a Idaho.—^Fleming v. Blthell, 62 P. 
2d 1099, 66 Idaho 261. 
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Mass.—Mitchell v. Mitchell, 43 N.E. 

2d 779, 312 Mass. 166. 

N.Y.—Pinch V. Goldstein. 167 N.E. 

146, 245 N.Y. 300. 

32 C.J. p 682 note 90. 

Capacity to hold office 
N.Y.—Sullivan v. Whitney. 26 N.Y.S. 
2d 762. 

69. Ind.—Breedlove v. Bundy, 96 
Ind. 819. . 

7a Arlz.—Cubblson v. Cubblson, 40 
P.2d 86, 45 Ariz. 14. 

N.Y.—Schall V. Irwin, 199 N.Y.S. 
141, 120 Misc. 673, afi^rmed 207 N. 
Y.S. 914. 

Pzlma fade evidence of subsequent 
Incompetency 

A commitment under Insanity Law 
5§ 80-84, not followed by the ap¬ 
pointment of a committee under Civ. 
Prac.Act 2 1374, is conclusive only 
of the fact that at the time of the 
adjudication the person committed 
was incompetent, and is prima facie 
evidence only that such ipcompeten- 
cy existed at a later date.—^Martello 
V. Cagliostro, 202 N.Y.S. 703, 709, 122 
Misc. 806, distinguishing Newton v. 
Mutual Benefit Life Ina Co., 76 N. 
Y. 426, 82 Am.R. 886. 

71. Minn.—Schultz v. Oldenburg, 277 
N.W. 918, 202 Minn. 287. 

32 C.J. P 682 note 92. 

7S: Idaho.—Fleming v. Blthell, 52 P. 

2d 1099, 56 Idaho 261. 

N.Y.—Martello v. Cagliostro, 202 N. 

Y.S. 703, 122 Misc. 306. 

32 C.J. p 682 note 93. 

73. Kan.—^Topeka Water-Supply Co. 
V. Root, 42 P. 716, 66 Kan. 187. 

32 C.J. p 682 note 94. 

Restoration to sanity and discharge 
generally see Infra 8 72. 

74. Tex.—West Lumber Co. v. Hen¬ 
derson, Civ.App., 288 S.W. 710. 

75. Ky.—Central State Hospital v. 
Foley, 188 S.W. 762, 171 Ky. 616. 

82 C.J. p 683 note 96. 
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commitment is not subject to collateral attack,78 
but it may be attacked on the ground of fraud.77 
So long as the commitment continues, the person 
of the ward is subject to the supervision of the 
committing court, and jurisdiction of his person 
continues in that court so long as the conditions re¬ 
main unchanged.78 

§ 69. - Execution of Order of Commit¬ 

ment 

The manner of executing an order for commitment 
generally depends on the controlling statutes. 

The manner of executing an order for the com¬ 
mitment of an insane person to an asylum or a hos¬ 
pital for the insane is a matter generally regulated 
by statute. Under some statutes the clerk of the 
court, on receipt of the acceptance of an applica¬ 
tion for the admission of an insane person from the 
ofi&cers of the insane hospital, may issue a war¬ 
rant to the sheriff commanding him to arrest and 
convey such person to the hospital and under 
such a statute it has been held that the clerk has 
power to issue a warrant and to direct his confine¬ 
ment in the county jail while waiting for the order 
of commitment.88 However, under other statutes, 
the clerk has no authority to issue a warrant of ar¬ 
rest until after fulfillment of statutory requirements 
that the clerk send a certified copy of the judgment 
of commitment and application for admission to the 
superintendent of the hospital and that the superin¬ 
tendent advise the clerk when the patient can be 
received.®! 

§ 70. - Release on Bond or Security 

When authority therefor Is conferred by statute, a 
person subject to commitment may avoid It, or be dis¬ 
charged therefrom, on giving bond or aecurlty, and the 


person giving the bond may place him In a private In¬ 
stitution or make other arrangements for his care and 
custody, but Is responsible under the bond for any abuse 
of trust. 

In some jurisdictions, by force of statute, a per¬ 
son who may be subject to commitment by reason 
of unsound mind may avoid commitment, or be dis¬ 
charged therefrom, on giving bail to keep the 
peace;®® hence, on the giving of a good and suf¬ 
ficient bond, such person is entitled to his dis¬ 
charge.®® Some statutes are construed, however, to 
make the discharge discretionary with the ofl&cial 
custodians rather than mandatory.®^ In case of a 
discharge the person giving the bond may place his 
ward in a private institution or make such other 
arrangements as seem wise for his care and cus¬ 
tody,®® but under his bond he is responsible for any 
abuse of the trust imposed on him.®® If the ward 
is placed in a private institution, the institution takes 
under a private arrangement with the bondsman®^ 
and not under a public commitment.®® The state, 
however, retains the power to supervise and to see 
that the trust imposed is not abused.®® 

§ 71. -Restraint and Treatment in Asy¬ 

lum 

An Insane or mentally defective person may be com¬ 
mitted to an Institution maintained for the purpose, and 
the custody and control of a person so committed la vest¬ 
ed In the officer In charge of such Institution, whose duty 
It Is to exercise reasonable care for the protection of 
the Inmate and the public. When authorized by statute, 
the treatment accorded such Inmate may Include steriliza¬ 
tion. 

An insane or mentally defective person may be 
committed to a' hospital or institution maintained 
for the purpose.®® The custody and control qi a 
person so committed ordinarily are vested in the of¬ 
ficer in charge of such institution.®! On receiving 


76. Cal.-r-Napa State Hospital v. 
Dasso. 96 P. 355, 163 Cal. 698, 18 
L..R.A.,N.S., 643, 16 Ann.Cas. 910. 

Mo.—^Nodaway County v. Williams, 
199 S.W. 224. 

77. N.T.—Beebe v. Beebe, 160 N.T. 
S. 967, 174 App.Div. 408. 

7a Tenn.—Bradford v. American 
Nat Bank. 168 S.W.2d 366, 25 Tenn. 
App. 413—Walker v. Graves, 126 S. 
W.2d 164, 174 Tenn. 386. 

79. Ind.-—State v. Barr, 88 N.B. 604, 
178 Ind. 446. 

80. Ind.—State v. Barr, supra. 

32 C.J. p 683 note 2. 

81. Mo.—parte McLau^rhlln, App., 
105 S.W.2d 1020. 

83. Va.—Watkins v. Hall, 172 S.B. 

445, 161 Va. 924. 

82 C.J. p 683 note 4. 

sa VfL—Watkins v. Hall* supra. 

82 C.J. p 688 note 5. 


84- Minn.—State ex rel. Pechner v. 
Carlgren. 296 N.W. 673, 209 Minn. 
862. 

85. Va.—Watkins v. Hall, 172 S.B. 
446, 161 Va. 924. 

86. Va.—Watkins v. Hall, supra. 

32 C.J. p 683 note 4 [c], [e]. 

87. Va.—Watkins v. Hall, suprcL 

88. Va—W atkins v. Eta.ll, suprA 

89. Va—^W atkins v. Hall, suprA 

90. Ohio.—State ex rel. Brlcker v. 
Griffith, App., 36 N.B.2d 489. 
Commitment to epUeptlo hospital, 

not reaulrlng* adjudication of insan¬ 
ity, Is not equivalent to commitment 
to insane ajsylum.—^Maynard v. State, 
293 S.W. 1104, 106 Tex.Cr. 658. 
Private sanitarium 
Statute provldlngr that Justices 
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may commit to private sanitarium 
patient found Insane, on request of 
patient's friends, but that patient 
shall not be kept In any such In¬ 
stitution for a period exceedlngr four 
months, is declarative of public poli¬ 
cy and mandatory, and it cannot be 
circumvented by recommitments of 
insane person from time to time. 
Accordingly, nonresident Insane per¬ 
son confined in private Institution 
for more than permissible foui> 
month period, was ordered sent to 
state hospital at his expense, to be 
there dealt with In accordance with 
statute providing for return to 
friends or to proper authorities of 
state of resldencA—^Watkins v. Hall, 
172 S.B. 446, 161 Va 924. 

91. Miss.—^Mabry v. Hoye, 87 So. 4, 
124 Miss. 144. 

Ohio.—State ex rel. Brlcker v. Grif¬ 
fith, App., 86 N.B.2d 489. 
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a patient at the hospital, such officer is under the 
duty to determine from the face of the commitment 
what the patient was committed for, and for what 
mental condition, and the lengfth of time he should 
be retained in custody and this duty is owed to 
the patient and to the public.93 Where a person, 
shown to be insane and a dangerous paranoiac, is 
confined to a hospital without any judgment or or¬ 
der of court having been made or entered, the hos¬ 
pital authorities are in the same attitude and are 
charged with the same duties as any other person 
having rightful custody of an insane person,which 
is not to abandon him until he can be taken into 
custody by such person or institution as is charged 
by law with the duty to care for the insane.^® Un¬ 
der some statutes a person committed to a state 
hospital for mental patients is entitled to select and 
communicate privately with counsel.^® 

Where a mentally deficient person is by due proc¬ 
ess of law taken from his home and lodged in a 
state institution, the state assumes the responsibility 
of caring for him and keeping him from harm and 
injury.®*^ Every reasonable precaution must be 
taken to protect him from injury either self-inflict¬ 
ed or otherwise.®® It is the supposition of the law 
that at such institution he would be subjected to 
mental exercise for the purpose of brightening up 
his feeble intellect, and in so far as possible render¬ 
ing him a useful citizen.®® The state is liable for 
injuries resulting from failure to take proper care 
of an inmate of an institution for mental patients 
who was so mentally deficient that he was unable 
to care for himself.^ 

If a poor district is delinquent in the payment for 
the maintenance of a lunatic committed to an asy¬ 
lum, the asylum authorities should proceed against 


it by suit rather than return the patient.® 
Commissioners of lunacy. In some jurisdictions 
the statutes create the office of commissioner or 
commissioners of lunacy, and empower them to in¬ 
quire into all cases of alleged or suspected wrong¬ 
ful confinement, neglect, cruelty, or lack of proper 
treatment of persons in institutions for the insane, 
and to order such remedy or change of treatment 
as is proper, and the statutes have been given a lib¬ 
eral construction in regard to the powers of such 
commissioners.® They may inquire into the legality 
of the original commitment,^ and also into the pro¬ 
priety of continued detention.®- 
Sterilisation. In some jurisdictions statutes, the 
validity of which is considered supra § 3, authorize 
the sterilization of insane and feeble-minded per¬ 
sons. A statute authorizing the sterilization of 
‘‘mentally defective persons” has been construed to 
include idiots, imbeciles, and the feeble-minded, but 
not the insane.® Under a statute authorizing the 
sterilization of a feeble-minded person as a prereq¬ 
uisite to his release from a state institution for the 
feeble-minded, it is the duty of the examining board 
diligently to inquire into and carefully to review 
the status of each case to determine whether an in¬ 
dividual shall be sterilized as a condition precedent 
to his release.*^ The requirements of the statute 
prescribing the procedure to be followed in a pro¬ 
ceeding to sterilize are jurisdictional and must be 
followed;® hence no valid order of sterilization can 
be made without substantial compliance with pro¬ 
visions requiring the appointment of a guardian ad 
litem,® the appearance at the hearing and the ex¬ 
amination of physician^ appointed to examine the 
alleged defective,^® and the taking in writing of 
full evidence at the hearing.ii Under some stat- 


92. Idaho.—^Hansen v. Lowe, 100 P. 
2d 61, 61 Idaho 138. 

93. Idaho.—^Hansen v. Lowe, supra. 

94. Ark .—Bn parte Smith, 266 S.W. 
960, 167 Ark. 80. 

95. Ark .—Bn parte Smith, supra. 

96. Pa.—^In re Weigrhtman's Ustate, 
190 A 662, 126 Pa.Super. 221. 

97. N.T.—Shattuck v. State, 2 N.T. 
S.2d 353, 166 Mlsc. 271, affirmed 
6 N.T.S.2d 812, 254 App.Div. 926. 

98. N.Y.—Shattuck v. State, supra 
—Calabria v. State, 29 N.Y. S. 2d 
477, 176 Misc. 926. 

99. N.Y.—Shattuck v. State, 2 N.Y. 
S.2d 353, 166 Mlsc. 271, affirmed 5 
N.Y.S.2d 812, 254 App.Div. 926. 

L N.Y.—-Martindale v. State, 199 N. 
B. 667, 269 N.Y. 664—Shattuck v. 
State, 6 N.Y.S.2d 812, 254 App.Div. 
926. afflrmlnsr 2 N.Y.S.2d 363, 1^6 
Mlsc. 271—Zelgrler v. State. 29 N.Y. 


S.2d 394, 179 Misc. 827—Curley v. 
State, 266 N.Y.S. 762, 148 Mlsc. 
336—Wllcove v. State, 261 N.Y.S. 
685, 146 Mlsc. 87. 

XTegUerenoe held proximate oaose of 
injury 

N.Y.—Shattuck v. State, 2 N.Y.S.2d 
363. 166 Mlsc. 271. affirmed'6 N. 
Y.S.2d 812, 264 App.Div. 926. 

2. Pa.—^In re Danville Asylum, 29 
Pa.Co. 122. 

Rlgrht of public authorities to recov¬ 
er from other public authorities 
money expended for the support 
and maintenance of mentally in¬ 
competent persons see Infra S 75 b 
(2) (b) cc. 

3. N.Y.—^Matter of BUncrs County 
Insane Asylum, 7 Abb.N.Cas. 426. 

32 C.J. p 683 note 8 [a]. 


5. N.Y.—^Ayer's Case, supra. 

32 C.J. p 683 note 11. 

Proceeding’s to determine sanity and 

obtain discharge see Infra $ 72. 

6. Mich.—Smith v. Command, 204 
N.W. 140, 231 Mich. 409, 40 AL.R. 

615, followed in In re Salloum, 210 
N.W. 498, 236 Mich, 478. 

7n Neb.—In re Clayton, 234 N.W. 
630, 120 Neb. 680. 

8. Mich.—Smith v. Command, 204 
N.W. 140, 231 Mich. 409, 40 A.L.R. 

616, followed In In re Salloum, '210 
N.W. 498, 236 Mich. 478. 

Sterilization as cniel and unusual 
punishment in criminal cases see 
Criminal Law 8 1978 b (2). 

9. Mich.—Smith v. Command, su¬ 
pra. 

10. Mich.—Smith v. Command, -su¬ 
pra. 

11. Mich.—Smith v. Command, su¬ 
pra. 


4, N.Y.—Ayer's Cas^ 3 AbhN.Cas. 
218. . 
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utes the court, before which all matters pertaining 
to mental defectives are usually heard, has juris¬ 
diction to hear and to determine cases relating to 
sterilization 12 An attorney appointed to represent 
an insane person in a proceeding to review a sterili¬ 
zation order is entitled to a reasonable attorney’s 
fee to be fixed by the court and paid by the state.i® 
Sterilization of male persons within the statute may 
be accomplished by the operation of vasectomy.i^ 

§ 72. -Restoration to Sanity and Dis¬ 

charge 

a. In general 

b. Jurisdiction and procedure 

c. Q)nclusiveness or effect of discharge 

a. In General 

A person confined by reason of Insanity is entitled to 
his discharge on his restoration to reason, and where 
the circumstances of the case Justify It, a parson so con¬ 
fined may be released or paroled even though he has 
not fully recovered. Depending on the statutes, the dis¬ 
charge may be effected by the court or by the officers 
of the Institution In which the person Is confined. 

A person confined by reason of insanity is entitled 
to his discharge on his restoration to reason,15 and 
a person so confined is entitled as a matter of right 
to institute statutory proceedings to determine the 
necessity and propriety of his confinement.!® Pro¬ 
visions for the restoration of insane persons to com¬ 
petency found in a statute dealing with the guard¬ 
ianship of minors and incompetents do not apply to 
persons committed to state asylums.l^ Where a 
dangerously insane person is in custody of a hospital 
for the insane although not legally committed, the 
court will not require the absolute discharge of the 
patient from custody until some steps are taken for 


his legal care and custody.!® In the exercise of the 
power which courts have over the person of inmates 
of insane asylums, a court can release such inmate 
into the custody of his parents if it believes that 
such a course is for his best interest,!® and a court 
which has released such inmate on parole has pow¬ 
er to vacate the parole on petition of his parents 
and recommit him to the asylum, notwithstanding 
the lapse of time.®® A statute authorizing.a court 
to order a patient deemed unsafe to be at large re¬ 
turned to the hospital from which he was paroled 
does not authorize any final determination of the 
sanity of the patient.®! 

Sufficiency of restoration to sanity. Ordinarily 
the same rules that determine the quantum of men¬ 
tal incapacity necessary to commit a person to an 
institution, as considered supra § 64, apply as a 
test in determining his restoration to sanity. If the 
person has been restored to his natural condition 
so as to be no longer dangerous to himself or to 
others, he is entitled to his discharge.®2 

Discharge or release by officers of hospital. Un¬ 
der some statutes the power to discharge is vested 
in the officers of the asylum or hospital wherein the 
patient is confined;®® and where such power ex¬ 
ists, the ofiicers cannot delegate it.®^ The power 
may be exercised notwithstanding the patient has 
been granted a temporary leave of absence under 
the care of a relative,®® or has escaped from the 
institution prior to the discharge,®® but not where 
the person is away from the institution and the au¬ 
thorities do not exercise or claim the right to ex¬ 
ercise any power of restraint over him whatever.®*^ 
It has been held that the only ground on which the 
superintendent of a state hospital can discharge an 


12. Mich.—Smith v. Command, su¬ 
pra. 

13. Wash.—^In re Hendrickson, 12S 
P.2d 822, 12 Wa8h.2d 600. 

14. Neb.—In re Clayton, 284 N.W. 
630, 120 Neb. 680. 

16. Iowa.—^In re Ost's Estate, 236 
N.W. 70, 211 Iowa 1086. 

32 C.J. p 683 note 12. 

Blscharere or dismissal of Inmates 
from asylum generally see Asy¬ 
lums S 7. 

16. Mass.—Mitchell v. Mitchell, 43 
N.;S.2d 779, 812 Mass. 166. 

Habeas corpus to obtain discharge 
see Habeas Corpus § 48. 

17. Arlz.—Cubblson v. Cubblson, 40 
P.2d 86. 45 Arlz. 14. 

OkL—Kirk v. McClendon, 220 P. 949, 
94 Okl. 33. 

Hestoratlon to sanity as affecting 
guardianship see supra S§ 64-66. 

1& Ark.—^Bac parte Smith, 266 S.W. 
950, 167 Ark. 80. 


19. Pa.—Commonwealth ex rel. 
Cromble v. McEinniss, 176 A 22, 
317 Pa. 60. 

90. Pa.—Commonwealth ex rel. 
Cromble v. McKlnniss, supra. 

91. Wash.—Pfeiffer v. Pfeiffer, 118 
P.2d 168, 10 Waah.2d 703. 

22. N.Y.—Brush's Case, 3 Abb.N.Cas. 
225. 

Pa.—Commonwealth v. Pennsylvania 
Hospital, 16 Pa.Dlst. 497. 

82 C.J. p 684 notes 22, 23. 

Batient held not entitled to discharge 
Iowa.—^Hazen v. Donahoe, 226 N.W. 
33, 208 Iowa 682. 

Mass.—Cahalan v. Department of 
Mental Health, 28 N.E.2d 918, 304 
Mass. 860. 

Pa.—Commonwealth ex rel. Hartman 
V. Petry, 44 Dauph.Co. 289. 

82 C.J. P 684 note 22 [a]. 

23. Arlz.—Cubblson v. Cubblson, 40 
P.2d 86, 46 Arlz. 14. 

Cal.—^Ex parte Williams, 87 P.2d 879, 
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30 Cal.App.2d 733—^Knorp v. San 
Francisco Police Comrs., 161 P. 12, 

31 Cal.App. 639. 

Miss.—^Hoye v. State, 162 So. 644, 
169 Miss. 111. 

N.T.—People ex rel. Romano v. Thay¬ 
er, 242 N.T.S. 289, 229 App.Div. 
687, followed in People ex rel. Oul- 
seppi V. Thayer, 242 N.Y.S. 293, 
229 App.Div. 820. 

Ohio.—State ex rel. Connor v. Lam- 
neck. 13 N.E.2d 127, 138 Ohio St. 
267—State ex rel. Biicker v. Grif¬ 
fith, App., 86 N.E.2d 489. 

9^ Minn.—^Plumley v. Heyerdale, 
268 N.W. 201, 197 Minn. 677. 

96. Cal.—^Knorp v. San Francisco 
Police Comrs., 161 P. 12, 31 CaL 
App. 639. 

S& Cal.—Shaw v. Feehan, 279 P- 
668, 207 Cal. 661. 

82 C.J. p 768 note 60 [a]. 

97. Cal.—^Aldrich v. Barton, 95 P- 
900, 163 Cal. 488. 
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inmate thereof is restoration to reason,28 and that 
a purported discharge not based on restoration to 
reason is ineffective as such.29 On releasing a pa¬ 
tient the officers may impose reasonable condi¬ 
tions.®® Under a statute declaring that the super¬ 
intendent of a state hospital on filing his written 
certificate may discharge any patient, the signature 
of the superintendent may be fixed by another under 
his direction.®^ 

I 

In the absence of governing statute the officers 
of the hospital or asylum may release a patient not 
fully recovered,®® either unconditionally®3 or tem¬ 
porarily on express conditions ;®^ and such authority 
may be conferred by statute.®^ The exercise of this 
authority is ordinarily within the discretion pf the 
head officer of the institution.®® A temporary dis¬ 
charge should not be given if the safety and wel¬ 
fare of the patient,®7 or the community at large,®® 
are to be jeopardized by such permission. The de¬ 
gree of care to be exercised in giving such permis¬ 
sion should be commensurate with the particular 
nature of the patient’s mental affliction and the pos¬ 
sible or proportionate risk consequent on his en¬ 
largement.®® 

b. Jurisdiction and Frocediure 

The Jurisdiction and procedure for obtaining a dis¬ 
charge is governed by statute. 

With regard to the release of a patient confined 
in a mental institution, the jurisdiction to deter¬ 
mine the question of restoration to sanity is usually 
governed by the statutes.^® It has been held that 


§ 72 

a court of equity independent of statute has inher¬ 
ent power to discharge a person committed to an 
asylum;^! and that, if the power is bestowed on 
another tribunal or person, the granted jurisdiction 
is concurrent with that of the chancery court.^® A 
statute which merely authorizes the superintendent 
of the state insane asylum to discharge persons who 
are restored to reason does not divest a court of ju¬ 
risdiction which it would have in the absence of 
such statute,^® and the court having original ju¬ 
risdiction in lunacy proceedings may at any time re¬ 
open them and discharge a person theretofore com¬ 
mitted to an asylum.*^ 

Procedure. The procedure for obtaining a dis¬ 
charge is governed by the statutes of the particular 
jurisdiction.^® One who desires to be released 
from his commitment should primarily apply to the 
persons in charge of the asylum for his dis¬ 
charge and ordinarily before he can maintain an 
action looking to his discharge he must show that 
the asylum authorities have refused to issue a dis¬ 
charge but such request is not necessary when 
he is not confined in the asylum but is out under 
a parole issued by the committing court.48 

c. Oondnsiveiiess or Effect of Discharge 

Any presumption of Insanity arising from the mere 
commitment Is removed by a discharge In the manner 
prescribed by law. 

The discharge of a person from an insane asylum 
on his restoration to sanity has been held to be pri- 
ma facie evidence that the patient is restored to 
reason^® or prima facie evidence that the patient 


sa Colo.—People ex pel. Best v. 
Fremont County Court, 132 P.2d 
799, 110 Colo. 249. 

29. Colo.—People ex rel. Best v. 

Fremont County Court, supra. 

80. Mass.—Murray v. Murray, 45 N. 

K2d 933, 313 Mass. 8. 

31. Cal.—Shaw v. Feehan, 279 P. 

658, 207 Cal. 661. 

Osrtlfloate held snldolent 
Cal.—Shaw v. Feehan, supra. 

38. Wyo.—Byers v. Solier, 98 P. 
69, 16 Wyo. 232, 14 L.R.A.,N.S., 
468. 

33. Wyo.—Byers v. Solier, supra. 

34. Wyo.—^Byers v. Solier, supra. 

35. Ohio.—State ex pel. Connor v. 
Lamneck, 18 N.B.2d 127, 188 Ohio 
St 257. 

Wash.—^Emery v. Littlejohn, 146 P. 
423, 83 Wash. 384, Ann.Cas.l915D 
767. 

Statute held applloaUe to feeble- 
xniaded 

Va.—Baker v. Holland, 9 S.H.2d 298, 
176 Va. 620. 

3a Wash.—Emery v. Littlejohn, 146 


P. 423, 83 Wash. 334, Ann.Cas.l916D 
767. 

37. Me.—^Austin W. Jones Co. v. 

State, 119 A. 577, 122 Me. 214. 

88. Me.—^Austin W. Jones Co. v. 

State, supra. 

89. Me.—^Austin W. Jones Co. r. 

State, supra. 

40. Cal.—^Ex parte Williams, 87 P. 
2d 879, 80 Cal.App.2d 738—^Knorp 

V. San Francisco Police Comrs., 
161 P. 12, 31 Cal.App. 639. 

Mo.—^Hamilton v. Henderson, 117 S. 

W. 2d 379, 232 Mo.App. 1284. 

Ohio.—State ex rel. Connor v. Lam- 

neck, 13 N.E.2d 127, 133 Ohio St 
257—State ex rel. Brlcker v. Grif¬ 
fith, App., 36 N.E.2d 489. 

82 C.J. p 684 note 24. 

Jurisdiction of proceedings for an 
adjudication of restoration to san¬ 
ity generally see supra 5 64. 

41. Wash.—State v. King County 
Super. Ct, 172 P. 267, 101 Wash. 
81, 4 A.L.R. 672. 

48. Wash.—State v. King County 
Super. Ct, supra. 
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48. Colo.—People v. Musser, 226 P. 
218, 76 Colo. 267. 

4^ Colo.—^Hultqulst V. People, 286 
P. 996, 77 Colo. 810—^People v. 
Musser, 226 P. 218, 76 Colo. 267. 
45. Ariz.—Cubblson v. Cubblson, 40 
P.2d 86, 46 Arlz. 14. 

82 C.J. p 684 note 27. 

48. Wash.—State v. Clifford, 179 P. 
90, 106 Wash. 16. 

47. Wajsh.—State v. Clifford, supra. 

48. Wash.—State v. King County 
Super. Ct, 172 P. 267, 101 Wash. 
81. 4 A.L.R. 672. 

49. Ark.—^Klndrlck v. Capps, 121 S. 
W.2d 616, 196 Ark. 1169. 

82 C.J. p 684 note 81. 

Capacity to sue and be sued 

(1) Discharge of persons commit¬ 
ted to state asylum ipso facto re¬ 
stores person discharged to legal ca¬ 
pacity to sue and be sued.—Cubblson 
V. Cubblson, 40 P.2d 86, 46 Arlz. 14— 
32 C.J. p 684 note 81 [b]. 

(2) Release from state Insajie asy¬ 
lum of one committed thereto with* 
out Interdiction gave rise to pre¬ 
sumption, that his sanity had been 
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was improperly committed at least under the 
decisions, any presumption of insanity arising from 
the mere commitment is removed by the discharge 
in the manner prescribed by law.^i A finding of 
restoration to sanity is not in conflict with the pre¬ 
vious finding of insanity.52 The presumption of 
sanity arising out of the discharge, nothing appear¬ 
ing to the contrary, is a continuing one,58 but it is 
rebuttable.®^ Where the presumption of insanity 
arises from an adjudication which resulted both in 
his commitment and the appointment of a guardian, 
his discharge does not per se show his restoration 
to sanity.®® The discharge as sane of a patient 
from a hospital for the insane does not establish 
that the patient is mentally competent to handle his 
affairs;®® and, as considered supra § 56, the dis- 
^charge of a ward does not vacate a guardianship. 
A certificate of restoration to capacity, issued by 
the hospital authorities, has been held not to be ef¬ 
fective to deprive a party against whom such cer¬ 
tificate is offered to show that it was in fact issued 
in a case in which the hospital authorities were un¬ 
authorized to act.®*^ A person who has been dis¬ 
charged from the insane asylum by the supervisors 
of the insane cannot be recommitted under a revo¬ 
cation of that discharge by a single supervisor, al¬ 
though it was a condition of his original release 
that one supervisor might revoke the order of dis¬ 
charge.®® The effect of the parole of a patient con¬ 
fined to a state hospital for the insane is to raise 
a presumption of restored sanity.®® Where a per¬ 
son has been discharged from a hospital for the in¬ 
sane on account of his recovery, under a law exit¬ 
ing at the time of the discharge, it is immaterial 
whether that law was repealed thereafter.®® 


§ 73. Duties and Liabilities as to Support 

Liability for the support of an Insane or mentally In¬ 
competent person may be established in any proceeding 
in which the parties are before the court and the Issue 
la fairly raised, and general rules aa> to procedure and 
the amount of recovery are applicable. 

The duties and liabilities of relatives, public au¬ 
thorities, and guardians to support insane or men¬ 
tally incompetent persons are treated infra §§ 74-76. 

Proceedings to enforce. The liability of an in¬ 
competent’s husband to her committee for money 
paid out by the committee for her support may be 
established in any proceeding in which both parties 
are before the court, and the issue is fairly raised 
notwithstanding no previous order has been made 
fixing the husband’s liability for her support.®^ Un¬ 
der some statutes the court has power to enforce a 
decree against a husband for the support of his in¬ 
sane wife by contempt commitment, notwithstanding 
the decree was entered in a proceeding for the re¬ 
lease and conveyance of the wife’s dower and not in 
a statutory proceeding.®® General rules as to evi¬ 
dence are applicable.®® So in a contempt proceed¬ 
ing to enforce a decree against a husband for the 
support of his insane wife the court is not obligated 
to accept the husband’s statements as to his inability 
to pay,®^ and where the testimony of the husband 
at a prior hearing on a similar petition was the 
same as at the instant hearing and the court had 
fixed the amount of payments at the prior hearing 
the husband could not evade payments on the ground 
of inability to pay;®® and evidence that subsequent 
to the order on the prior hearing the husband had 
discovered that the wife had a separate income 
from a trust fund is not admissible where the hus¬ 
band’s answer to the prior petition asserted the ex¬ 
istence of such a fund.®® In an action based on de- 


restored, and that he was sublact 
to the regular processes of the law. 
—Kindrlck v. Capps. 121 S.W.2d 516, 
196 Ark. 1169. 

(8) Capacity to sue and be sued 
generally see infra S 134. 

50. Cal.—Clements y. McGinn, 88 P. 
920, 4 CaLUnrep. 163. 

51. Ark.—Federal Land Bank of St. 
Louis V. Lewis, 132 S.W.2d 810. 
199 Ark. 120—Watson v. Banka, 243 
S.W. 844. 164 Ark. 396. 

Conn.—Doris v. McFarland, 156 A 53, 
113 Conn. 594. 

Ky.—^Davenport v. Jenkins' Commit¬ 
tee. 288 S.W. 1044. 214 Ky. 716. 
Tex.—^Davidson v. State, 4 S.W. 2d 74, 
109 Tex.Cr. 251. 

5S. Ky.—^Logan v. Varansdall, 110 
■ S.W. 321, 33 Ky.L. 608. 

53. Cal,—^Knorp v. San Francisco 
Police Qomrs., 161 P. 12. 31 Cal. 
App. 639. 


54. Cal.—^Aldrich v. Barton, 96 P- 
900, 163 Cal. 488. 

55. Kan.—Johnson v. Gustafson, 162 
P. 621, 96 Kan. 630. 

5& Wash.—PfeifEer v. Pfeiffer, 118 
P.2d 168, 10 Wash.2d 703. 

57. Cal.—^Aldrich v. Barton, 96 P. 
900. 158 Cal. 488. 

58. Vt—^In re Thorpe, 24 A 991, 
64 Vt. 398. 

59. Ark.—^Equitable Life Assur. Soc. 
of U. S. V. Mann, 76 S.W.2d 282, 
189 Ark. 761. 

60. Okl.—Kirk V. McClendon, 220 P. 
949, 94 Okl. 33. 

61. N.Y.—In re Fox' .Will, 293 N.Y.S. 
468, 260 App.Dly. 31, motion grant¬ 
ed 296 N.Y.S. 829, 260 App.Dly. 868, 
affirmed 11 N.E.2d 777, 276 N.Y. 
604, motion denied In re Nugent, 
12 N.B.24 676, 276 N.Y. 661. 
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62. Ill.—Cohen y. Cohen, 9 N.E.2d 
596, 291 IlLApp. 39. 

63. Eyldenoe held safflolent 

(1) In general.—Tonge v. Salis¬ 
bury, 171 A 372, 64 R.I. 170. 

(2) To authorize finding that hus¬ 

band had been able, and that It 
would not have been Inequitable to 
compel him, to pay for support of' 
his incompetent wife.—^In re Fox' 
Will, 293 N.Y.S. 468, 250 App.Dly. 31, 
motion granted 296 N.Y.S. 829, 250 
App.Dlv. 868, affirmed 11 N.B.2d 777, 
276 N.Y. 604, motion denied In re 
Nugent, 12 N.B.2d 576, 276 N.Y. 

561. 

64- Ill.—Cohen v. Cohen, 9 N.B.2d 
695, 291 IlLApp. 39. 

65. Ill.—Cohen v. Cohen, 17 N.B.2d 
848, 297 IlLApp. 185. 

66. Ill.—Cohen y. Cohen, 17 N.B.2d 
343, 297 IlLApp. 186. 
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and maintenance of his minor insane child.®0 On 
the other hand, since as considered in the CJ.S. ti¬ 
tle Parent and Ohiild § 17, also 46 CJ. p 1269 note 
65, at common law a parent is under no legal ob¬ 
ligation to support an adult child, at common law 
no obligation rests on a parent to support his insane 
adult child,8i except possibly where the child was 
living with him and was incompetent when he reach¬ 
ed majority,82 but such liability may arise from 
contract,88 or it may be imposed by statute,84 when 
he has means so to do.85 This statutory liability has 
been held to extend to the support of a married 
daughter by her father.86 However, the liability is 
enforceable only pursuant to the statutory provi- 
sions.87 It ceases on the death of the parent.88 A 
statute providing for the support of an incompetent 
by his father or mother if he or she is of suflScient 
ability, or by the committee or guardian of the in¬ 
competent if his estate is suflScient for the purpose, 
contemplates that an adult who is incompetent be 
supported from his separate estate if he has one.82 
Under a statute authorizing the state to recover for 
the support of an inmate of a state institution 
against the father, mother, and other specified rela¬ 
tives of the inmate if they are of suflScient ability, 
and enabling anyone who has made payment to re¬ 


cover of any person primarily liable for such sup¬ 
port, a father who is compelled to pay the state 
cannot recover from the mother, at least in the ab-. 
sence of proof of her suflScient ability to pay.®® 

c. Hnsbaad 

The fact that hla wife Is Insane does not absolve a 
husband from the obligation to support and maintain her. 

Under the common law, as considered in Husband 
and Wife § IS, a husband is under a legal obliga¬ 
tion to support and maintain his wife, and the fact 
that she is insane does not absolve the husband from 
that obligation.®! If the husband fails to support 
and maintain her, anyone who furnishes her with 
the necessaries may compel him to pay therefor,®® 
and after his death his estate is liable.®® He cannot 
be held liable, however, imless he has abandoned 
her and failed to support her,®4 and if he cares for 
her at his home or elsewhere, he cannot be made 
liable for things, otherwise necessaries, furnished 
to her by others.®® If her husband is unable to sup¬ 
port her, resort may be had to her estate in prae- 
senti or expectancy in order to prevent her becom¬ 
ing a public charge or being left without assist¬ 
ance.®® It has been held that the court having ju¬ 
risdiction of her person and estate may make what- 


6tK Iowa.—^Humboldt County v. 

Blegrsrer, 4 N.W.Sd 422, 232 Iowa 
494. 

32 C.J. p 685 note 48. 

Reimbursement of public authorities 
for expenses incurred in support 
of insane person in public institu¬ 
tion see Infra 9 76 b. 

81. Iowa.—^Humboldt County v. 

Biegger, supra—Wright County v. 
Hagan, 231 N.W. 298. 210 Iowa 796. 
N.Y .—^In re Hofmann's Hstate, 26 N. 
T.S.2d 430, 261 App.Dlv. 556—-In re 
May's Estate. 6 N.T.S.2d 684, 265 
App.Div. 81, afflrmlng 290 N.T.S. 
827, 160 Mlso. 497, and 290 H.T.S. 
2d 826, 160 Mlsc. 640—^In re Hess- 
ney's WlU. 81 H.T.S.2d 980. • 177 
Mlsc. 781. 

Fa.—^In re Erny*s Estate, 12 A.2d 333, 
837 Pa. 642—Mount Pleasant Ovei> 
seers of Poor v. Wilcox, 2 Pa.Dlst. 
628, 12 Pa.Co. 447. 

82 C.J. p 685 note 60. 

EHiapmother of adult of unsound 
mind is under no legal obligation for 
his support where he has property. 
—^Lyons v. Lyons, 198 N.W. 444, 196 
Iowa 1183. 

88: Hy.—Crain v. Mallone, 118 S.W. 
67, 130 Hy. 125, 182 Am.S.R. 366, 
22 L.R.A.,N.S., 1166. 

Pa.—^In re Emy's Estate, 12 A.2d 883, 
387 Pa. 642—Mount Pleasant Over¬ 
seers of Poor V. Wilcox, 2 Pa.Dlst. 
628, 12 Pa.Co. 447. 


83. Ind.—^House v. House, 6 Ind. 60. 
32 C.X p 686 note 61. 

84. N.T.—^In re May's Estate, 6 N. 
T.S.2d 684, 255 App.Div. 81. af¬ 
firming 290 N.Y.S. 827, 160 Mlsc. 
497, and 290 N.Y.S., 326. 160 Mlsc. 
640. 

32 CJ. p 686 note 62—46 C.J. p 1269 
note 68. 

85. Pa.—^Unlon Tp, v. Irwin, 86 Pa 
Co. 186. 

82 C.J. p 685 note .63. 

88. Mass.—^Burrill v. Serminl, 118 
N.E. 881, 229 Mass. 248. 

87- N.Y.—In re May's Estate. 6 N. 
Y.S.2d 684, 266 App.Div. 31, af¬ 
firming 290 N.Y.S. 827. 160 Mlsc. 
497, and 290 N.Y.S. 825, 160 Mlsc. 
640. 

32 C.J*. p 685 note 65. 

* 

88. N.Y.—^In re Hofmann's Estate, 
26 N.Y.S.2d 480, 261 App.Div. 666. 

Pa—^In re Weiss, 26 PaDlst. 148. 

82 C.!. p 685 note 66. 

89. N.Y.—In re May's Estate. 6 N. 
Y.S.2d 684, 266 App.Dlv. 81, af¬ 
firming 290 N.YiS. 827, 160 Mlsc. 
497, and 290 N.Y.S. •825, 160 Mlsc. 
640. 

90. Mass.—Hill v. Robb, 168 N.B. 
163, 268 Masa 694. 

91. B^an.—Sandhagen v. Vogel, 77 Pw 
2d 949, 960, 147 Kan. 670, Quoting 
Corpus Juris. 


Miss.—^McNeese v. Conwlll, 170 So. 
678, 679, 177 Miss. 427, citing Cor¬ 
pus Juris. 

N.Y.—Manufacturers Trust Co. ▼. 
Gray, 16 N.E.2d 873, 278 N.Y. 880, 
117 A.L.R 1176, modifying 297 N. 
Y.S. 184, 261 App.Dlv. 482, motion 
granted 298 N.Y.S. 1020, 252 App. 
Dlv. 756, motion denied 14 N.E.2d 
182, 277 N.Y. 600—In re Fox' Will, 
293 N.Y.S. 468, 260 App.Div. 81, 
motion granted 296 N.Y.S. 829, 260 
App.Dlv. 858, affirmed 11 N.E.2d 
777, 276 N.Y. 604, motion denied 
In re Nugent, 12 N.E.2d 676, 276 
N.Y. 661. 

82 C.J. p 686 note 61. 

Proceedings to enforce liability see 
supra § 78. 

Reimbursement of public authorities 
for expenses incurred in support 
of inseme person in public institu¬ 
tion see infra fi 75 b. 

98. Kan.—Sandhagen v. Vogel. 77 
P.2d 949, 960, 147 Kem. 670, Quot¬ 
ing Corpus Jtixis. 

82 C.J. p 686 note 62. 

93. Pa—In re Brlndle's Estate, 44 
PaCo. 288. 

94i Ky.—Central State Hospital v. 
Foley, 188 S.W. 752, 171 Ky. 616. 

82 C.J. p 686 note 64. 

96. Ky.—Central State Hospital v. 
Foley, supra 

9a Mich.—In re Renz, 44 N.W. 698, 
79 Mich. 216. 
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ever proper allowances are necessary for her sup¬ 
port, leaving the question of her husband's liability 
to be determined in some appropriate proceeding.®'^ 
It has also been held that the court will not order 
the payment of expenses for her support until it has 
been shown that the husband has no estate.®® A 
trust fund provided for her is to be applied to her 
maintenance in exoneration of her separate estate.®® 

An incompetent wife cannot waive her right to 
reimbursement from the husband for an amount 
expended out of her separate estate for her support 
and maintenance after her adjudication as an in¬ 
competent,i and such right cannot be waived by her 
committee.® The committee of an incompetent wife 
may use money in the incompetent's estate to pay 
for her expenses in a state hospital in accordance 
with the directions of the court if the husband fails 
to provide support;® but such committee has no 
right to use the money of the incompetent to re¬ 
lieve the husband from his obligation.^ The law 
implies a promise by the husband to repay the 
amount which the committee was compelled to pay 
because the husband failed to meet his obligation.® 

After divorce. Although the general rule, as con¬ 
sidered in Divorce § 178, is that after an absolute 
divorce the husband has no duty to support the 
wife, under a statute providing that a divorce 
granted on the ground of incurable insanity shall 
not relieve the successful party from contributing 
to the support and maintenance of defendant, the 
fact that an insane wife has a separate estate does 
not relieve the husband who obtained a divorce on 
such grounds from liability,® and this liability con¬ 
tinues although the wife has been removed from a 
state hospital by a relative and was cared for by the 
relative in the relative's home.*^ 


§ 75. -Of PubKc Authorities 

a. In general 

b. Reimbursing public authorities 

a. In General 

At common law public authorities were not charged 
with the duty of supporting Insane or Incompetent per¬ 
sons, but this duty may be, and often la, imposed on them 
by statute. 

At common law states and municipalities were not 
charged with the duty of supporting insane or in¬ 
competent persons.® The liability for supporting 
such persons, however, may be, and often is, im¬ 
posed by statute on various public authorities on 
certain conditions.® This liability being statutory, 
the particular public authorities can be held liable 
in no case, and in no other manner, except as pre¬ 
scribed by statute.^® 

b. Beimbursing Public Autboritieg 

(1) Liability under common law 

(2) Statutory liability 

(3) Proceedings to enforce liability 

(1) Liability under Common Law 

Although there Is some authority to the contrary, It 
is generally held that at common law In the absence of 
express contract or fraud the public authorities may not 
recover from an Insane person or others the expenses in¬ 
curred In his maintenance In a public Institution. An 
exception to this rule has been recognized with respect 
to the husband of an Insane person, however, in Jurisdic¬ 
tions where the husband is liable for the support of his 
wife who has become a public charge. 

There is some authority to the effect that, under 
the common law, the estate of a lunatic was liable 
for his maintenance at public expense,^! the statutes 
conferring the right on public authorities to sue be- 


97. Md.—Bliss V. Bliss, 104 A. 467, 
133 Md. 61. 

98. Pa.—In re Brindle's Estate, 44 
Fa.Co. 238. 

99. Miss.—^McNeese v. Conwlll, 170 
So. 678, 679, 177 Miss. 427, cltingr 
Corpus Juris.' 

N.T.—In re Knapp’s Estate, 47 N.T.S. 
971. 22 App.Div. 328, ailinned In 
re Reed, 67 N.E. 1123, 160 N.T. 
702. 

1. N.T.—^Manufacturers Trust Co. v. 
Gray, 16 N.B.2d 373, 278 N.T. 880, 
117 A.L.R. 1176, modifying 297 N. 
T.S. 184, 261 App.Dlv. 482, motion 
granted 298 N.T.S. 1020, 262 App. 
Dlv. 766, motion denied 14 N.B.2d 
182. 277 N.T. 600. 

a. N.T.—^Manufacturers Trust Co. v. 
Gray, supra. 

i NT.—^Manufacturers Trust Co. v. 
Gray, supra. 

44 0.J.S.—12 


4 N.T.—Manufacturers Trust Co. v. 
Gray, supra. 

5. NT.—Manufacturers Trust Co. v. 
Gray, supra. 

9. Kan.—Sandhagen v. Vogel, 77 P. 
2d 949, 147 Kan. 670. 

7. Kan.—Sandhagen v. Vogel, su¬ 
pra. 

a Wls.—State Department of Public 
■ Welfare v. Shirley, 10 N.W.2d 216, 
248 Wis. 276. 

a Hawaii.—Territory v. Restarlck, 
83 Hawaii 278. 

Kan.—Donnelly v. Board of Com'rs 
of Atchison County, 286 P. 250, 180 
Kan. 428. 

Mo.—^Audrain County v. Muir, 249 
S.W. 888, 297 Mo. 499. 

NJ.—^In re Bedford, 168 A. 184, 
186, 11 N.J.Misc. 689, quoting*Obru 
pus JnzlB. 

82 C.J. p 687 note 84. 
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la Minn.—Steams County v. Town¬ 
ship of Pair Haven, 279 NW. 707, 
203 Minn. 11. 

Wls.—State Department of Public 
Welfare v. Shirley, 10 N.W.2d 216, 
243 Wls. 276. 

32 C.J. p 687 note 85. 

11. Pa.~In re Boles’ Estate, 173 A. 
664, 316 Pa. 179—In re Walters, 123 
A. 408, 278 Pa. 421—^Iii re Mlegocki, 
Com.Pl.. 34 IjUZ.ljeg.R6g. 267—^In 
re Kramllch*B Estate, Orpb., 19 Le¬ 
high Co.L.J. 7—Commonwealth v. 
Colonial Trust Co., Com.Pl., 91 
Plttsb.Leg.J. 118—Commonwealth 
V. Frey’s Esthte, Orph., 53 Tork 
Leg.Rec. 206. 

32 C.J. p 687 note 87. 

Liability of pauper for expenses in¬ 
curred by public authorities gen¬ 
erally see the C.J.S. title Paupers 
S 64, also 48 CJ. p 519 note 89-p 
621 note 9. 
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ing merely declaratory of the common law^^ and 
providing a remedy for the collection of an exist¬ 
ing debt,IS to the pa3rment of which after-acquired 
property may be subjected.^^ It is generally held, 
however, that, at common law and in the absence of 
express contractus or fraud,the public authorities 
may not recover from the lunatic or his estate the 
expenses incurred on his account,nor may they 
recover from those liable to support him,!® or from 
others not under a common-law duty* to support 
him;!® but the right of action may exist only by 
statute imposing a personal liability for such sup¬ 
port.®® So there is no common-law d-irect liability 
of a wife for support of an incompetent husband 
while an inmate of an insane asylum.®! Whether 
the husband of an insane woman is liable for her 
support at a public institution generally depends on 
whether he is or is not liable generally for her 
support at the public expense, which is considered 
in Husband and Wife § 51 d. Hence in jurisdic¬ 
tions where the liability of a husband for the sup¬ 
port of his wife who has become a public charge is 
recognized, a husband has been held liable for pub¬ 
lic support of his insane wife;®® but in jurisdic¬ 
tions where the liability of the husband for the sup¬ 


port of his wife who has become a public charge 
is denied, the husband has been held not liable for 
support of his insane wife in a public institution.®® 
In no case, in the absence of statute, can the hus¬ 
band be held liable for such public support if he 
could not have been held liable for her support oth¬ 
erwise than by the public ;®4 but such liability may 
be imposed on him in a case where he could be held 
liable for the private support of his wife.®® 

(2) Statutory Liability 

(a) In general 

(b) Persons liable 

(c) Nature of liability 

(a) In General 

A statutory liability to reimburse the public authori¬ 
ties for expenses incurred In the maintenance of an in- 
sane person In a public institution may extend to persons 
committed prior to the passage of the statute, claims due 
at the time of Its passage and thereafter, and property 
acquired subsequent to the time the expenses were In¬ 
curred. 

As will be shown in succeeding subdivisions of 
this section, the legislatures may permit the public 
authorities to recover expenses incurred in the main- 


12 . Pa.—^In re Boles' Estate, 173 A. 
664, 316 Pa. 179. 

32 C.J. p 687 note 89. 

13. Pa.—^In re Thomas* Estate, 24 
Pa.Dlst. 31. 

32 C.J. p 687 note 90. 

14. Pa.—^In re Walters, 123 A- 408, 
278 Pa. 421. 

32 C.J. p 689 note 4. 

16. Mo.—^Audrain County v. Muir, 
249 S.W. 383, 297 Mo. 499. 

XT.—In re Hessney's Will, 31 N.T.S. 
2d 980, 177 Misc. 781. 

Tex.—^Wiseman v. State, Civ.App., 94 
S.W.2d 266, 266, error refused, 

quoting: Corpus Jtuls. 

32 C.J. p 687 note 91^. 

jALgrreemant In advanoe of support not 
required 

X.Y.—In re Murphj^s Committee, 237 
N.T.S. 448, 227 App.Dlv. 889, modi¬ 
fying: 286 N.T.S. 343, 184 Mlsc. 688. 

10. Mo.—^Audrain County v. Muir, 
249 S.W. 388, 297 Mo. 499. 

32 C.J. p 687 note 92. 

17. N.J.—In re Bedford, 168 A. 134, 
136, 11 N.J.Mlsc. 589, quoting: Cor¬ 
pus Juris. 

Tex.—^Wiseman v. State, Civ.App., 94 
S.W.2d 266, 266, error refused, 

quoting: Corpus Juris. 

82 C.J. p 687 note 93. 

Itule declared by statute 

Ta.—Commonwealth v. Mason, 16 S. 
B.2d 114, 177 Va. 684. 

la N.J.—In re Bedford, 168 A, 184, 
136, 11 N.J.Mlsc. 689, quoting: Cor¬ 
pus Juris. 


N.T.—In re Hofmann's Estate, 26 N. 

T.S.2d 430, 261 App.Dlv. 666. 

32 C.J. p 688 note 94. 

19. Pa—In re Brny's Estate, 12 A. 
2d 333, 33f Pa 542. 

Brothers and sisters of an insane 
person are not liable for his sup¬ 
port In the insane hospital. 

Kan.—State v. Zimmerman, 246 P. 
616, 121 Kan. 346. 

Neb.—^Richardson County v. Freder¬ 
ick, 39 N.W. 621, 24 Neb. 696. 
Okl.—State v. Wilson, 222 P. 667, 
94 Okl. 166. 

2a Iowa—^Humboldt County v. 
Bleg:ger, 4 N.W.2d 422, 232 Iowa 
494—^Wright County v. Hagan, 231 
N.W. 298, 210 Iowa 796. 

Mo.—^Audrain County v. Muir, 249 S. 

W. 888, 297 Mo. 499. 

N.J.—In re Bedford, 168 A. 184, 136, 
11 N.J.Mlsc. 589, quoting Corpus 
Juris. 

N.T.—^In re St. Lawrence State Hos¬ 
pital for Insane, 43 N.T.S. 608, 
13 App.Dlv. 436—^In re Hessney's 
Will, 31 N.T.S.2d 980, 177 Mlsc. 
781. 

Pa—In re Morris' Estate, 82 A.2d 
16, 347^ Pa 238. 

Tex.—Wiseman v. State, Civ.App., 94 
S.W.2d 266, 266, error refused, cit¬ 
ing Corpus Juria 
32 C.J. p 688 note 96. 

21. Wls.—^In re Hahto's Estate, 294 
N.W. 600, 236 Wls. 66. 

32 C.J. p 689 note 98 [c}. 

Liability of wife for necessaries and 
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family expenses generally see Hus¬ 
band and Wife SS 63-64. 

22. Neb.—^Harrison v. Cargill Com¬ 
mission Co., 252 N.W. 899, 126 
Neb. 185. 

N.T.—In re Fox' Will, 298 N.T.S. 
468, 260 App.Dlv. 31, motion grant¬ 
ed 296 N.T.S. 829, 260 App.Div. 868, 
affirmed 11 N.B.2d 777, 276 N.T. 
604, motion denied In re Nugent, 12 
N.B.2d 676, 276 N.T. 661—In re 
Toupense’s Estate, 298 N.T.S. 671, 
163 Mlsc. 218. 

Pa—Commonwealth v. Hoge, 39 Pa. 
Diet. & Co. 664, 88 Plttsb.Leg.J. 
692. 

32 C.J. p 686 note 73. 

Husband hdd liable fox post malnte- 
nanoe 

Pa—Montgomery County Poor Direc¬ 
tors V. Boorse, 10 PaDlst & Co. 
745, 43 Montg.Co. 261. 

23. Wls.—^In re Hahto's Estate, 294 
N.W. 600, 236 Wls. 66. 

82 C.J. p 686 note 76. 

24. CaL—St. Vincent’s Inst, v, Da¬ 
vis, 61 P. 476, 129 Cal. 17. 

Wis.—Richardson v. Stuesser, 108 
N.W. 261, 126 Wls. 66, 69 L.R.A 
829, 4 Ann.Cas. 784. 

32 C.J. p 686 note 77. 

Duty of husband to maintain and 
support wife generally see Hus¬ 
band and Wife S 15. 

26. Ala—Wray v. Wray, 38 Ala 187 
—Wray v. Cox, 24 Ala 887. 

32 C.J. p 686 note 78. 
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tenance of an insane person from him or his estate, 
his relatives, or other public authorities. Such re¬ 
covery may be authorized with respect to persons 
committed prior to the passage of the statute,^® and 
claims due at time of its passage, 27 as well as those 
to become due thereafter.28 Ordinarily the liability 
extends to property acquired subsequently to the 
time the expenses were incurred.29 Under some 
statutes discretion as to collection vests solely in 
the state board.®® The enactment of legislation 
comprehending the entire subject of the establish¬ 
ment, maintenance, and operation of a system of in¬ 
sane asylums and creating a right of action in the 
state for restricted reimbursement for the expense 
of caring for solvent insane persons has the effect 
of superseding all previous systems and laws, wheth¬ 
er common or statutory, respecting the same sub¬ 
ject.®^ 

The legislatures, having the power to create the 
liability, also have the power to take away or dis¬ 
continue the right of action.®® Although the rule is 
otherwise where a general construction statute pro¬ 
vides that no repeal affects causes of action exist¬ 
ing at the time of repeal,®® it has been held that a 
claim of the public authorities for the support of a 


§ 75 

lunatic, not reduced to judgment at the time of the 
adoption of a statute repealing the right of action, 
cannot be collected.®4 Under some statutes, howev¬ 
er, it is held that the state acquires a vested right 
to remuneration which the mere repeal of the stat¬ 
ute does not take away, although no right to re¬ 
muneration thereunder exists for maintenance of 
the insane person in the state hospital after repeal 
of the statute.®® 

(b) Persons Liable 

aa. Incompetent or estate of incompetent 
bb. Relatives of incompetent or persons 
legally bound for his support 
cc. Other public authorities 

aa. Incompetent or Estate of Incompetent 
Under statutes so providing, the public authorities 
may recover expenses Incurred In the support of an In¬ 
sane person from him or his estate. 

It being the policy of the state that the estates of 
lunatics shall be appropriated to their proper main¬ 
tenance before they can be supported at public ex¬ 
pense,®® the public authorities may, under statutes 
so providing, recover expenses incurred in the sup¬ 
port of an insane person from him or his estate.®*^ 


26. Conn.—State v. Bomme, 107 A. 
619, 93 Conn. 671. 

Statute presorlbliigr rale of evidence 
Wis.—In re Sletto's Estate, 272 N.W. 

42. 224 Wis. 178. 

Statute held not retroactive 
N.T.—In re Wright's Estate, 14 N. 
Y.S.2d 953, 172 Mlsc. 216. 

27. N.T.—In re Toupense's Estate, 
298 N.Y.S. 671, 163 Misc. 218. 

32 C.J. p 689.note 2. 

In District of Colunhla the provi¬ 
sion of act of 1906 that committee 
or trustee of Incompetent confined in 
hospital shall reimburse District of 
Columbia for care and expenses up 
to time of appointment of committee 
or trustee was Intended to relate 
back to date of passage of the act, 
and on such date Incompetent’s sta¬ 
tus changed and he thereafter became 
liable for support furnished him, sub¬ 
ject only to his ability to pay.—Fitz- 
hugh V. District of Columbia, 109 F. 
2d 887, 71 APP.D.C. 290—82 aJ. P 
689 note 2 [a]. 

28. Pa.—In re Hoffman, 101 A. 1062, 
268 Pa. 843. 

29. Arlz.—State ex rel. Conway v. 
Glenn, 131 P.2d 363, 60 Arlz. 22. 

N.Y.—In re McChesney’s Will, 31 N. 

Y.S.2d 746, 177 Misc. 781. 

N.C.—State Hospital at Raleigh v. 
Security Nat. Bank. 178 S.B. 487, 
207 N.C. 697, certiorari denied Se¬ 
curity Nat. Bank v. State of North 
Carolina ex rel. State Hospital for 


Insane at Raleigh. 66 S.Ct. 921, 
296 U.S. 761, 79 L.Ed. 1704. 

Pa.—In re Boles’ Estate, 178 A. 664, 
816 Pa. 179—In re Stover’s Estate, 
Orph., 66 Montg.Co., 66. 

Wyo.—State v. Thompson, 18 P.2d 
619, 621, 46 Wyo. 350, citing Corpus 
Juris. 

32 C.J. p 689 note 4. 

m Wlsoousln 

(1) Under a statute authorizing 
recovery where the insane person 
was at the time of receiving the 
support or maintenance the owner 
of property, it was held that where 
an Incompetent supported by the 
county came into possession of an in¬ 
heritance, the county could recover 
only for support furnished after the 
inheritance was received.—In re An¬ 
gle. 198 N.W. 861, 183 Wis. 648. 

(2) Subsequently the statute was 
amended with the intent to Impose 
a liability for support furnished pri¬ 
or to the time of acquiring property, 
but such amendment was held not 
to create a cause of action for sup¬ 
port furnished prior to Its enactment. 
So where the husband of an Insane 
person supported by the state died 
prior to the enactment of the amend¬ 
ment, it was held that, if by the hus¬ 
band’s death, realty descended to the 
wife, her liability for support dated 
from the husband’s death, and, if 
personalty descended to the wife, her 
liability dated from the date of the 
final decree when she became the i 
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owner of the personalty.—^In re Pell- 
shek’s Estate, 266 N.W. 700, 216 Wis.. 
176. 

SO, Wis.—In re Sletto’s Estate, 272* 
N.W. 42, 224 Wis. 178. 

31. Tex.—^Wiseman v. State. Civ. 
App., 94 S.W.2d 266, error refused. 

32. Va.—^Brown v. Western State 
Hospital, 66 S.B, 48, 110 Va. 821. 

33. Wyo.—State v. Thompson, 18 P- 
2d 619, 45 Wyo. 850. 

34 Tex.—^Wiseman v. State, Civ. 

App., 94 S.W.2d 266, error refused. 
Va—Brown v. Western State Hos¬ 
pital, 66 S.E. 48, 110 Va 321. 

36. Colo.—Joyce v. State, 265 P. 
622, 81 Colo. 306. 

Ind.—State ex rel. Milligan v. Rit¬ 
ter’s Estate, 48 N.E.2d 993, 221 
Ind. 466. 

36. Ky.—^Eastern State Hospital v- 
Lyttleton, 197 S.W. 429, 176 Ky. 
766. 

Neb.—State v. Heupel, 210 N.W. 276^ 
277, 114 Neb. 797, 48 A.L.R. 728, 
quoting Corpus Juris. 

Vt—State V. Ikey, 79 A. 860, 84 Vt 
863, Ann.Cas.l913A 676. 

Da Virginia the policy of the state 
as refiected by statute Is to take 
care of Its insane persons without 
expense to them.—Commonwealth v. 
Mason, 16 S.E.2d 114, 177 Va 684. 

37. Arlz.—State ex rel. Conway v.. 
Glenn, 131 P.2d 363, 60 Arlz. 22— 
State ex rel. Conway v. Hunt, 126: 



INSANE PERSONS 


44 C.J.S. 


§ 75 

Where an incompetent was committed as an indi¬ 
gent on false testimony, his estate is chargeable for 
his support from the time of commitment, notwith¬ 
standing the accumulated arrearages would exhaust 
the estate.® 8 

bb. Relatives of Incompetent or Persons Le¬ 
gally Bound for His Support 

The public authorities may, under the provisions of 
some statutes, recover the expenses incurred In the sup¬ 
port of an Insane person in a public Institution from rela¬ 
tives of the Incompetent or persons legally bound for his 
support, but the liability may be made to depend on the 
financial condition of the person sought to be charged. 


Statutes making near relatives liable for the main¬ 
tenance of insane®® or feeble-minded^® persons in 
state institutions are constitutional, and may define 
within what degree of consanguinity such liability 
shall be cast on relatives.^! Under statutes so pro¬ 
viding, the public authorities may recover the ex¬ 
penses incurred in the support of an insane person 
from those liable for his support,^® or from others 
not under a common-law duty to support him,43 
such as a child^^ or the parent of an adult incom- 
petent.4® The liability may be made to depend on 
the ability to pa'5rtyf die person sought to be charg¬ 
ed,^® and the statutes do not contemplate that one 


P.2d 803, 59 Ariz. 256, reheard 127 
P.2d 130, 59 Arlz. 312. 

Miss.—^Dunagrln’s Guardianship v. 
Sast Mississippi State Hospital. 
150 So. 370, 167 Miss. 766. 

Mo.—^Barry County v. Glass, App., 
160 S.W.2d 808. 

Neb.—State v. Heupel, 210 N.W. 276, 
277, 114 Neb. 797, 48 A.L.R. 728. 
quoting Gorpns Juris. 

N.J.—In re Bedford, 168 A. 134, 136, 

II N.XMisc. 589, quoting Corpus 
Juris. 

N.T.—^In re Hofmann's Estate, 26 N. 
T.S.2d 430, 261 App.Div. 566—In 
re Garrett's Will, 259 N.T.S. 924, 
144 Mlsc. 916. 

Or.—Wood V. Sprague, 106 P.2d 387, 
165 Or. 122—^In re Peterson, 74 P. 
2d 60, 167 Or. 696, 114 A.L.R. 978. 
Pa.—In re Smith, 148 A. 479, 298 
Pa. 358—^In re Krall's Estate, 47 
Pa.Dist & Co. 296—In re McShea's 
Estate, 29 Pa.Dlst. & Co. 492, 19 
Erie Co. 215—In re Heine's Estate. 
24 PcuDist. & Co. 681, 35 Sch.Leg. 
Hec. 184—^In re Hersling, 12 Pcu 
Dist & Co. 309, 9 Wash.Co. 89, 77 
Pittsb.Iieg.J. 547—^In re Zelinsky, 
21 Pa.Dlst. & Co. 246—In re Stin- 
nette's Estate. Com.Pl., 41 Lack. 
Jur. 168—In re Kramlich's Estate, 
Orph., 19 Lehigh Co.L.J. 7—^In re 
Steele, Com.Pl., 32 Luz.Leg.Reg. 
219—^In re Stover's Estate, Orph., 
56 Montg.Co. 66—Commonwealth 
V. Frey's Estate, Orph., 58 York 
Leg.Rec. 205. ' 

Tex.—^Mast v. Orum, 132 S.W.2d 105, 
184 Tex. 105, affirming, Civ.App., 

III S.W.2d 1129—Lokey v. State, 
Civ.App., 291 S.W. 966. 

Wis.—^In re Radoll's Guardianship, 
269 N.W. 306, 222 Wis. 539. 

32 C.J. p 688 note 97. 

Statute held oonstltutlOBal 
Cal.—^In re Stobie's Estate, 86 P.2d 
888, 30 CaJ.App.2d 525. 

Idaho.—State v. Johnson, 296 P. 588, 
50 Idaho 363. 

N.C.—State Hospital at Raleigh v. 
Security Nat Bank, 178 S.E. 487, 
207 N.C. 697, certiorari denied Se¬ 
curity Nat Bank v. State of North 
Carolina ex rel. State Hospital for 


Insane at Raleigh, 55 S.Ct 921, 
295 U.S. 761, 79 L.Bd. 1704. 

32 C.J. p 688 note 97 [g]. 

'Tndlgent insane person," within 
statutes relating to recovery for the 
support and maintenance of such per¬ 
son, may Include a person whose es¬ 
tate is partially able to support him 
and a person whose relatives are 
partly able to support him.—In re 
Indigent Insane Persons, 19 PaDist. 
693. 37 Pa.Co. 24. 

Statute held not to impose uncondi- 
tlonal obligation to pay 
Ind.—Bahr v. Zahm. 87 N.B.2d 942. 
219 Ind. 297. 

Pa—^In re Stankiewicz, Com.Pl., 18 
Northumb.Leg.J. 266, 52 York Leg. 
Rec. 62. 

Prospective operation of statute 
Ind.—State ex rel. Milligan v. Rit¬ 
ter’s Estate, 48 N.E.2d 993, 221 
Ind. 456. 

Widow’s exemption was held not 
subject to claim of poor district for 
support of Insane widow.—^In re Klel- 
ty’s Estate, PaOrph., 8 Kulp 19. 
Beimbursement out of trust ftind 
Pa.—^In re Cronin, 192 A 397, 326 
Pa 348—Commonwealth v. Mont¬ 
gomery Trust Co., Com.Pl., 69 
Montg.Co. 218. 

Becovery of promissory notes b^ong- 
ing to incompetent 
Pa—^Fisher to Use of v. Burkholder, 
42 PaDist. & Co. 257. 

Primary obligation of husband 

(1) Husband’s primary obligation 
to state hospital for past mainte¬ 
nance of Incompetent wife was held 
not to lessen hospital's right to be 
reimbursed out of estate of incom¬ 
petent which was sufficient for such 
purpose.—In re Marsh, 276 N.Y.S. 
79, 242 App.Div. 290. 

(2) Accordingly, state need not sue 
husband, but may bring proceeding 
for collection for wife's maintenance 
from her committee having sufficient 
funds therefor, enforcement of hus¬ 
band’s liability being committee's 
duty.—^In re Bennltt’s Estate, 274 
N.Y.S. 906, 168 Misa 713. 

82 C.J. p 688 note 97 [d]. 

180 


Pailura of guardian receiving in- 
come to account currently did not 
prevent directors of state Insane 
asylum from recovering for Insane 
person’s keep.—^Directors of Insane 
Asylum of New Mexico v. Boyd, 17 
P.2d 368, 37 N.M. 36. 

38. N.J.—^In re Bedford, 168 A 134, 
11 N.J.M1SC. 589. 

89. Or.—In re Idleman’s Commit¬ 
ment, 27 P.2d 306, 146 Or. 13. 

4a Ind.—State v. Troxler, 178 N. 

R 321. 202 Ind. 268. 

41. Or.—^In re Idleman’s Commit¬ 
ment, 27 P.2d 806, 146 Or. 13. 

49. N.J.—^In re Bedford, 168 A 184, 
186, 11 N.J.Misc. 589, quoting Cor¬ 
pus Juris. 

N.Y.—^In re Hoffmann's Estate, 26 N. 
Y.S.2d 430, 261 App.Div. 666— 

In re Hessney’s Will, 31 N.Y.S.2d 
980, 177 Misc. 781—^In re Brlnkler, 
88 N.Y.S.2d 778. 

Pa.—Wertz v. Blair County, 66 Pa 
18—^In re Roberts’ Estate, 30 Pa. 
Co. 383. 

32 C.J. p 689 note 98. 

Liability of relatives generally see 
supra 9 74. 

Statute strictly construed 
Iowa.—^lowa County v. Amana Soc., 
243 N.W. 299, 214 Iowa 893. 
Commnnlstio religious society was 
held not legally bound for support of 
insane members within statute, even 
though society contracted to support 
members at its home, where consti¬ 
tution of society did not show that 
society contracted to support mem¬ 
bers for life.—^lowa County v. Amana 
Soa, supra. 

43. Pa—In re Spangler's Estata H 
PaDist & Co. 79, 41 York Leg.Rec. 
125. 

44, Pa—^In re Spangler's Estata su¬ 
pra 

46. Pa—^In re Strunk, 20 PaDist & 
Co. 161. 48 York Leg.Rec: 16. 

S.D.—Sanborn County v. Lutter, 198 
N.W. 56, 46 S.D. 863. 

4A N.Y.—In re Hessney's Will, 81 
N.Y.S.2d 980, 177 Misa 781. 

Pa—^In re Elrall’s Estate, 47 PaDist. 
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should be charged with the support of an incompe¬ 
tent to such an amount as to leave other members 
of his family in a destitute condition,47 nor do they 
contemplate a payment from his estate in prefer¬ 
ence to payment of funeral and administration ex¬ 
penses and all other creditors* claims.4® Such stat¬ 
utes have been held not limited to conditions exist¬ 
ing during the lifetime of the person sought to be 
charged, however, but are applicable to his estate 
after death, and make the estate liable even if he 
was not of sufficient ability during his lifetime.49 It 
has been held that liability may be enforced against 
the estate even though there had been no effort to 
enforce it during the relative’s lifetime,and ad¬ 
ministration of the estate may be reopened to pre¬ 
sent a claim against it for maintenance of decedent’s 
son,5^ but devisees are not liable and under some 
statutes there can be no enforcement of the claim 
against the estate of the relative in the absence of 
a determination of his liability during his lifetime.®® 
If there is no personal liability on the part of a rel¬ 
ative, and the state has failed to perfect its claim 
against the estate of the incompetent, the fact that 
the relative has inherited property from the incom¬ 
petent is immaterial, since there can be no lien im¬ 
posed on the relative’s property for a debt for which 
he is not liable.®4 A statute providing that persons 
applying for the committal of a feeble-minded per¬ 
son are not liable for costs, the word “costs” means 
court costs, and not the cost of the support of the 
person committed.®® 

Husband, Under some statutes liability to reim¬ 
burse the public authorities for support furnished a 
mentally incompetent woman in a public institution 


may be imposed on her husband,®® and after his 
death his estate is liable for support furnished up 
to the time of his death.®7 The husband is subject 
to this statutory liability in no case, and in no man¬ 
ner, except as provided by the particular statute.®® 
Under some statutes the husband’s ability to furnish 
support is made a condition to the obligation,®® and 
the husband will not be charged for his incompetent 
wife’s support where such a requirement would be 
inequitable.®® Under some of these statutes he be¬ 
comes liable when he has acquired a sufficiency of 
estate to pay for the support of his wife, in addi¬ 
tion to the support of others who may be dependent 
on him.®i Axl order directing that the incompe¬ 
tent’s committee pay for her maintenance out of her 
estate does not relieve her husband of the obligation 
to support her, or of liability over to the commit¬ 
tee,®® and an order determining that the husband is 
not liable over to the committee for money paid out 
for the maintenance of the incompetent is not con¬ 
clusive if the husband’s finances improve after the 
order is made.®® An agreement by the wife releas¬ 
ing her husband from all liability for her future 
support does not absolve the husband from statutory 
liability to support the wife who was subsequently 
committed to a state institution.®4 

Wife, Under some statutes a wife, if able to do 
so, is liable to pay the amount expended by the state 
for the maintenance of her insane husband in an 
insane asylum.®® Where the statutes require in¬ 
vestigation and determination by designated officers 
of the wife’s liability during her lifetime, such a 
claim cannot be collected out of her estate after 
her death in the absence of such proceedings.®® 


& Co. 295—^In re Strunk, 20 Pa. 
Dlst & Co., 161, 48 York Leg.Hec. 
16—^Luzerne County Institutional 
Diet V. Ceppa. Com.Pl., 38 XiUz.Le£:. 
Reg. 288. 

Wash.—^In re Rhodes, 88 P.2d 896, 
196 Wash. 618. 

47. N.T.—In re Hessney’s Will, 81 
N.Y.S.2d 980, 177 Mlsc. 781. 

Pa.—^In re Strunk. 20 Pa.Dlst. & Co. 

161, 48 York Leg.Rec. 16. 

4«. N.Y.—In re Hessney's Will, 31 
N.Y.S.2d 980, 177 Misc. 781. 
Presentation and allowance of claims 
against estate of Incompetent and 
preferences among creditors see 
Infra 8 91. 

49. N.Y.—In re Wright’s Estate, 14 
N.Y.S-Sd 968, 172 Misc. 216. 

£0. Pa.—^In re Brubaker’s Estate, 80 
A.2d 185, 846 Pa. 339. 

61 . Kan.—State v. Zimmerman, 246 
P. 616, 121 Kan. 346. 

9SL Kan.—State v. Zimmerman, su¬ 
pra. 


53. Wia.—In re Laus’ Estate, 296 
N.W. 84, 237 Wis. 12. 

54. Wash.—In re Rhodes, 83 P.2d 
896, 196 Wash. 618. 

6B. Ind.—State v. Troxler, 178 N.B. 
321, 202 Ind. 263. 

6& N.Y.—In re Toupense's Estate, 
298 N.Y.S. 671. 168 Misc. 218. 

^Pa.—^In re Stelniger’s Estate, 6 Pa. 

Dist. & Co. 472. 

32 C.J. p 686 note 80. 

67. Pa.—In re Steiniger's- Estate, 
supra. 

58. Ma—Klttery v. Dixon, 52 A. 
799. 96 Me. 368. 

Pa.—Commonwealth v. Quigg, 46 Pa. 
Super. 390. 

59. Pa.—^In re Wittwer, 81 Pa-Dist. 
& Co. 102—Commonwealth v. Tar- 
ras, Com.Pl.. 89 Plttsb.L.eg.J. 285. 

60. N.Y.—In re Pox’ Will. 293 N.Y. 
S. 468, 250 App.Dlv. 81, motion 
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granted 296 N.Y.S. 829, 260 App. 
Div. 868, affirmed 11 N.B.2d 777, 
275 N.Y. 604, motion denied In re 
Nugent. 12 N.E.2d 676. 276 N.Y. 
661. 

61. Ky.—Central State Hospital v. 
Foley. 188 S.W. 752, 171 Ky. 616. 

6ft. N.Y.—In re Pox’ Will, 298 N.Y.S. 
468, 260 App.Div. 31, motion grant¬ 
ed 296 N.Y.S. 829, 250 App.Dlv. 858. 
affirmed 11 N.E.2d 777. 275 N.Y. 
604, motion denied In re Nugent, 
12 N.E.2d 576, 276 N.Y. 661. 

63. N.Y.—^In re Pox’ Will, supra. 

64. Pa.—In re Rosenthal, 18 Pa.Dlst. 
& Co. 664. 

65. Pa.—^In re Brenneman, 17 Pa. 
Dist & Co. 449, 46 York Leg.Rec. 
190. 

Wis.—In re BCahto’s Estate, 294 N.W. 
500, 286 Wis. 66. 

66. Wis.—In re Hahto’s Estate, su- 
i pra. 
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cc. Other Public Authorities 

Under some statutes public authorities may recover 
from other public authorities the expense of maintaining 
insane persons in a pubiic institution. 

When authorized by statute, public authorities may 
recover from other public authorities liable there¬ 
for the expense of maintaining insane or mentally 
incompetent persons in a public institution.®7 Thus 
under a statute making the county from which an 
insane person is committed to a state hospital liable 
for his maintenance if he is not violently insane and 
making the state liable if he is violently insane, the 
state can recover from the county for the mainte¬ 
nance of patients committed to the hospital and 
properly classified as non violently insane.®® Where 
such statute requires the superintendent of the hos¬ 
pital “forthwith” to examine patients committed and 
determine whether they are violently insane as the 
basis for fixing liability of the state and county, the 
word “forthwith” must be given a reasonable con¬ 
struction,®® regard being had to the nature of the 
thing to be done;70 and, accordingly, it has been 
held that the superintendent did not delay an un¬ 


reasonable time in classifpng patients at a staff 
meeting after the patients had been placed under 
observation and given treatments for from ten days 
to six weeks after coming to the hospital.71 Such 
statute prescribes the exercise of an administrative 
function.72 A statute requiring the court to commit 
one charged with insanity to the state hospital 
when satisfied that insanity exists, and to deter¬ 
mine whether such person, his estate, or relatives 
are able to pay for his maintenance, prescribes the 
exercise of a judicial function, and does not au¬ 
thorize a determination of whether the patient is 
violently insane for the purpose of fixing the lia¬ 
bility of the state or county,^® and a determination 
of the court on this question is not conclusive.74 

(c) Nature of Liability 

The statutory liability of relatives for support of an 
Insane person in a public Institution is usually deemed 
secondary, primary liability being on the incompetent 
himself or his estate, but as between the husband and 
otherSf the husband, if liable at common law, Is primarily 
liable under the statutes. There Is no difference of de¬ 
gree In the liability of those who are secondarily liable. 


67- Cal.—Jensen v. McCullougrh, 271 
P. 668. 94 CaLApp. 382, mandate 
corrected 278 P. 240, 99 CaLApp. 
217. 

D.C.—Barry v. Hall, 98 P.2d 222, 68 
App.D.C. 860. 

N.J.—In re Bedford, 168 A. 134, 186, 
11 N.J.Mlsc. 689, quotin^r Oorpas 
6\LXig. ^ 

Ohio.—State ex reL Reynolds v. Per- 
STUSon, 15 N.R2d 353, 133 Ohio St. 
681. 

Pa.—Jenkins Tp. v. Berks County 
Poor Dish, Oom.Pl., 82 Luz.Lesr- 
Reg. 158. 

32 C.J. p 687 note 86 Cd]-[f], [h], p 
689 note 99. 

Purpose of statute fixing rate at 
which expense of maintenance of In¬ 
sane person In state or county In¬ 
stitution should be computed was 
to provide for a basis of accounting 
between state and county talcing care 
of insane person.—In re Sletto’s Es¬ 
tate, 272 N.W. 42, 224 Wls. 178. 
XdablUty as affected by settlemrat of 
indigent insane person 

(1) Entire burden of supporting 
Insane person does not fall on coun¬ 
ty where settlement of ward was at 
his commitment, if a legal settle¬ 
ment has been established elsewhere 
since then, and the fact that legal 
settlement was In a particular coun¬ 
ty when committed does not deter¬ 
mine place of settlement in county 
liable for support. Continuous res¬ 
idence for year In county without 
warning to depart established legal 
settlement therein as regards liabil¬ 
ity of county for support, and resi¬ 
dence in county Is not changed dur¬ 
ing period of commitment in asylum 


In another county, but person going 
to another county while sane ac¬ 
quires legal settlement therein after 
one year.—State v. Story County, 224 
N.W. 232, 207 Iowa 1117. 

(2) Where parents with settle¬ 
ment In Hardin County were de¬ 
prived of custody of feeble-minded 
children by Juvenile court decree, 
and children were adopted by fos¬ 
ter parents residing In Keokuk 
County, settlement of children 
changed from that of father to that 
of foster father under adoption stat¬ 
ute, but on annulment of adoptions, 
basis of settlement of children with¬ 
in Keokuk County was removed so 
that Keokuk County was not liable 
for care of children by state school 
for feeble-minded. Father's removal 
from state did not change settlement 
of children in Hardin County and 
that county was liable for care of 
children.—State ex rel. Rankin v. 
Pelsen, Iowa, 10 N.W.2d 645. 

(3) In determining the right of a 
feeble-minded or insane person to 
support under the public relief acts, 
the responsibility of the county is 
the same as that for an indigent of 
sound mind.—^In re Boise. N.D., 11 N. 
W.2d 80—Eddy County v. Wells 
County, 280 N.W. 667, 68 N.D. 394. 

(4) 'A county in which an Indigent 
Insane person had lost his residence 
by voluntary absence therefrom for 
more than one year was not liable; 
but an Indigent Insane person, who 
had resided continuously in the state 
for more than one year but had not 
resided continuously in any one coun¬ 
ty during the year immediately pre¬ 
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ceding his commitment to the state* 
hospital, was a proper charge against 
the county In which he resided dur¬ 
ing the greater part of such year.— 
Eddy County v. Wells County, supra. 

(5) Settlement of Insane paupers 
see the C.J.S, title Paupers g 26, al¬ 
so 48 C.J. p 454 note 36 et seq. 

68 . Wash.—State ex rel. Depart¬ 
ment of Finance, Budget and Busi¬ 
ness V, Thurston County, 108 P.2d 
828, 6 Wash.2d 633. 

Constitutionality of statute see Coun¬ 
ties § 207. 

69. Wash.—State ex rel. Department 
of Finance, Budget and Business 
V. Thurston County, supra. 

7a Wash.—State ex reL Department 
of Finance, Budget and Business 
V. Thurston County, supra. 

71. Wash.—State ex rel. Department 
of Finance, Budget and Business 
V. Thurston County, supra. 

72. Wash.—State ex rel. Department 
of Finance, Budget and Business 
V. Thurston County, 92 P.2d 234,. 
199 Wash. 898. 

Statute held not Impliedly repealed 
by public a.sslstance acts.—State ex 
rel. Department of Finance, Budget 
and Business v. Thurston County, 
108 P.2d 828, 6 Wa8h.2d 638. 

73. Wash.—State eX rel. Department 
of Finance, Budget and Business. 
v.‘ Thurston County, 92 P.2d 234, 
199 Wash. 398. 

74. Wash.—State ex rel. Department 
of Finance, Budget and Business: 
V. Thurston County, 108 P.2d 828„ 
6 Wash.2d 683. 
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Some statutes imposing liability on relatives for 
the maintenance of insane persons committed to 
state institutions are held to contemplate that pri¬ 
mary liability for such maintenance rests on the in¬ 
sane person himself or his estate, and that the lia¬ 
bility of the relatives is only secondary and in 
so far as statutes are held to extend the common 
law by making others, such as a parent or child, lia¬ 
ble, the obligation is primarily imposed on the in¬ 
sane person, and secondarily on the others.*^® There 
exists no difference of degree in the liability of 
those who are secondarily liable under the act,77 
the statutory liability of specified near relatives be¬ 
ing joint anci several.^S The liability imposed, be¬ 
ing in derogation of common law, must be strictly 
construed in the light of the presumption that no 
change in the common law was intended beyond 
what is expressly stated;*^® and when a court enters 
judgment against an insane person or his estate, his 
relatives cannot be held liable so long as the estate 
is sufficient to meet the expense of maintenance of 
the insane person.®® So although the rule is to the 
contrary under some statutes,®^ it has been held 
that, where a father dies leaving an insane child a 
distributive share in his estate, the share of such in¬ 
sane child, rather than the entire estate, is primarily 
liable for maintenance of the incompetent at a state 
hospital prior to the father’s death,®^ and if the en¬ 
tire amount is paid out of the estate before distri¬ 
bution, the estate is entitled to reimbursement from 
the distributive share to which the insane person 
was entitled.®® The entire estate, however, remains 
secondarily liable.®^ 


§ 75 

As between husband and others. Where the lia¬ 
bility of the husband is recognized irrespective of 
statute, he is primarily liable,®® and the mere fact 
that the same statute makes the husband and others 
liable does not show that the husband is not pri¬ 
marily liable and the others secondarily liable.®® 
Accordingly the other relatives mentioned in such 
a statute will not be held liable where the husband 
of the insane person is able to pay for her mainte¬ 
nance,®'^ and there must be an honest effort on the 
part of the state to collect from the husband before 
a petition against one secondarily liable can be en¬ 
tertained.®® 

(3) Proceedings to Enforce Liability 

(a) In general 

(b) Time to sue; limitations and laches 

(c) Pleadings and evidence 

(d) Amount of recovery 

(a) In General 

Public authorities seeking to recover money expend¬ 
ed for the maintenance of an Incompetent In a public In¬ 
stitution must bring themselves within the purview of the 
statute. In a proper case the proceeding may take the 
form of an action for the recovery of a debt, assumpsit, 
or a claim against the estate, and must be instituted by 
the person authorized to bring It. 

Since the right to recover money expended for 
the maintenance of a mentally incompetent person 
in a public institution is statutory, the authorities 
must bring themselves within the purview of the 
statute.®® Thus, when required to do so by the 
statute, they must make a proper®® and timely®^ 
demand,®® and must show the existence of a legal 


75. Wash.—In re Bhodes, 88 F.2d 
896, 196 Wash. 618. 

82 C.J. p 688 note 97 [d], [e]. 

76. Pa.—In re Boles' Estate, 178 A. 
664, 816 Pa. 179—In re Chesney's 
Estate, 47 Pa.Dlst. & Co. 261. 

CottmltmeiLt aa tndlffent on. false 
teatlmoiiy 

Where Insane hospital Inmate was 
nonindlgent, estate of Inmate’s wife 
could not be charged with his sup¬ 
port from time of his commitment, 
although finding that he was Indigent 
was based on wife's fraudulent tes¬ 
timony.—^In re Bedford, 168 A. 134, 
11 N.J.Mlsc. 689. 

77. Pa.—^In re Chesney’s Estate, 47 
Pa.Dist & Co. 261. 

7& Or.—In re Idleman's Commit¬ 
ment. 27 P.2d 805, 146 Or. 13. 

79. Pa.—^In re Boles' Estate, 173 A.* 
664, 316 Pa. 179. 

80. Wash.—In re Rhodes, 88 P.2d 
896, 196 Wash. 618. 

*1. N.T.—^In re McChesney’s Will, 
81 N.T.S.2d 746, 177 Mlsc. 731. 


8 a. Pa.—In re Boles' Estate, 178 
A. 664, 316 Pa. 179. 

83. Pa.—In re Boles’ Estate, supra. 

84u Pa.—^In re Chesney's Estate, 47 
Pa.Dlst. & Co. 261. 

86 . Pa.—Commonwealth v. Hoge, 89 
Pa.Dist & Co. 664, 88 Plttsb.Leg. 
J. 692. 

Common-law liability of husband see 
supra subdivision b (1) of this 
section. 

86 . Pa.—Commonwealth v. Hoge, su¬ 
pra. 

87. Pa.—Commonwealth v. Hoge, 
suprcu 

88 . Pa.—Commonwealth v. Hoge, 
supra. 

89. Mo.—^Audrain County v. Muir, 
249 S.W. 883, 297 Mo. 499. 

N.J.—In re Bedford, 168 A 184, 136, 
11 N.J.Mlsc. 689, quoting Coxpiui 
Jozls. 

N.T.—^In re Hessney's Will, 31 N. 
T.S.2d 980, 177 Mlsc. 781. 

Pa.—Commonwealth v. Allison, 11 Pa. 
Dlst & Co. 18, 16 West.Co. 209, 76 
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Plttsb.Leg. J. 87—Central Poor Dlst 
V. Hollenback Tp. Poor Dlst, Com. 
PL, 83 Luz.Leg.Beg. 121—Common¬ 
wealth V. Tarras, Com. PL, 89 
Plttsb.Leg.J. 286. 

Wis.—In re Laus’ Estate, 296 N.W. 
84, 287 Wls. 12—In re Hahto's Es¬ 
tate, 294«N.W. 600, 236 Wis. 66— 
State Department of Public Wel¬ 
fare v. Shirley, 10 N.W.2d 215. 
243 Wls. 276. 

82 C.J. p 689 note 7. 

Appointment of committee 
Under statutes the superintendent 
of a state hospital may not receive 
funds of an inmate until a commit¬ 
tee has been appointed.—In re Mc- 
Gulnness, 36 N.Y.S.2d 278, 264 App. 
Div. 944. 

90. Elan.—^In re Colclazler's Estate, 
139 F.2d 162, 157 Elan. 126. 

91, Kbjl —^In re Colclazler's Estate, 
supra. 

98. Elan.—^In re Caplinger's Estate, 
139 P.2d 166, 167 EAn. 181. 
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commitment,and ability to pay but it has been 
held that no demand is required when the claim is 
against the incompetent himself.® ^ 

An action by the public authorities to recover the 
amount expended for the support of an insane per¬ 
son is not precluded by a determination of the court 
committing him that he is without sufficient means 
for his support in the institution,®® or that he had 
no estate or any relatives able to pay the cost of 
his care and maintenance,®*^ particularly where the 
state was not a party to the commitment proceed¬ 
ing and had no notice thereof,®® and it has been 
held that an order of indigency made on false testi¬ 
mony when the incompetent was committed was in¬ 
valid.®® Where no order had been made by the 
court determining defendant’s liability, the granting 
of the award was held not barred, where the hospi¬ 
tal regularly billed him at the rate fixed by the prop¬ 
er authorities an order for compensation by the 
committing tribunal is unnecessary.® So it is not 
a condition precedent to recovery that the authori¬ 
ties shall have previously made inquiry and ascer¬ 
tained the existence of the insane person’s estate.®. 
Under statutes authorizing the court which orders 
the commitment to enter an order requiring the in 7 
competent’s estate to pay the expenses of his main¬ 
tenance, such order may be made at any time the 
court deems proper, and need not be made at the 
time of commitment;^ it may be made retroactive.® 

Form of action. It has been held that money ex¬ 
pended for the maintenance of an insane person in 


a public institution may be recovered in an action 
of debt or assumpsit.® So, where a statute giving 
the state a right to recover provides a special stat¬ 
utory remedy, the statutory remedy is not exclusive, 
and the state may recover in an action brought in 
the ordinary form to enforce payment of a debt.^ 
The filing of a claim against the estate of one liable 
for the maintenance of the incompetent is sufficient 
compliance with a statute authorizing recovery 
through an action or special proceeding.® 

Jurisdiction and parties. The proceeding i(Jt re¬ 
imbursement must be brought in a court having cog¬ 
nizance of such proceedings,® and must be institut¬ 
ed by the person authorized to bring them.^® To 
dispose completely of an action by a town to compel 
relatives to contribute to the support of a person 
in a state hospital for the insane, the state should 
be made a party plaintiff, but if the state does not 
become a party, defendants should be required to 
pay plaintiff the statutory sum paid by the town to 
the state.ii 

Defenses. In an action by public authorities for 
the reimbursement of moneys expended in the main¬ 
tenance of an insane person in a public institution, 
defendant may interpose any proper defense which 
goes to defeat the cause of action.^® Thus a coun¬ 
ty sued by the state may raise the question whether 
the superintendent of the institution properly classi¬ 
fied the persons for whose maintenance recovery is 
sought.^® In view of the rule laid down in the 
C.J.S. title States § 81, also S9 C.J. p 143 note 58, 


93. N'.T.—In re Brinkler. 83 N.T.S. 
2d 778. 

Pa.—Central Poor Dlst. v. Hollen- 
back Tp. Poor Dlst., Com.Pl., 33 
Luz.Lefir.Beg'. 121. 

94. Mo.—^Audrain County v. Muir, 
249 S.W. 883, 297 Mo. 499. 

Pa.—Commonwealth v. Di Santi, 14 
Pa.Dl8t, & Cq. 497, 42 Lanc.Ii.Bev. 
203, 44 York De^.Bec. 116. 

Wasbu—^In re Bhodes, 83 P.2d 896, 
196 Wash. 618. 

XnvestlffatloiL to detezsttlna ability 
held condition precedent to recovery. 
—•In re Hahto’s Estate, 294 N.W. 
500, 236 Wis. 65. 

95. Ky.—^Eversole v. Eastern Ken¬ 
tucky Insane Asylum, 100 S.W. 
800, 80 Ky.L.. 989. 

82 CJ. p 688 note 97 [j]. 

9a Ky.—Schroer v. Central Ken¬ 
tucky Insane Asylum, 118 Ky. 288, 
68 S.W. 160, 24 Ky.L. 160—Central 
Kentucky Insane Asylum v. Drane, 
68 S.W. 149, 118 Ky. 281, 24 Ky. 
L. 176. 

IT.M.—^Directors of Insane Asylum of 


New Mexico v. Boyd, 17 P.2d 368, 
37 N.M. 36. 

32 C.J. p 688 note 97 [n], [pL 
97. Wash.—In re McDonald’s Es¬ 
tates. 118 P.2d 166, 10 Wash.2d 692. 
9a Wash.—In re McDonald’s Es¬ 
tates, Bupreu 

Purpose of Judicial determlnatioii 
Wash.—^In re McDonal^d’s Estates, 
supra. 

99. N.J.—In re Bedford, 168 A. 184, 

11 N.XMisc. 689. 

1 . N.Y.—^Application of Bauer, 41 N. 
Y.S.2d 626. 266 App.Div. 816, af¬ 
firmed Bauer v. Byrne, 62 N.E.2d 
697, 291 N.Y. 711. 

a N.J.—^Burlingrton County v. 

White, 106 A. 730, 92 N.J.Law 261. 
3. Miss.—Hyde v. Miller, 106 So. 
630, 141 Miss. 421. 

a Aria.—State ex rel. Conway v. 

Glenn, 131 P.2d 363, 60 Arlz. 22. 
a Aria.—State ex rel. Conway v, 
Glenn, supra, 

a Pa.—Commonwealth v. Pflueger, 

12 Pa.Dlst. & Co. 183—Common¬ 
wealth V. Tarras, Com.PL, 89 
Plttsb.Legr.J. 285. 
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7. Tex.—^Lokey v. State, Clv.App., 
291 S.W. 966—^Luder v. State, Civ. 
App.. 162 S.W. 220. 
a N.Y.—^In re Wright’s Estate, 14 
N.Y.S.2d 963, 172 Misc. 216—In re 
Toupense’s Estate, 298 N.Y.S. 671, 
168 Mlsc. 218. 

9. Mich.—State v. Dunubar, 67 N.W. 
1103, 99 Mich. 99. 

Pa—Commonwealth v. Montgomery 
Trust Co., Com.Pl., 69 Montg.Co. 
213—In re Calvert's Estate. Com. 
PI.. 88 Pittsb-Leg.J. 630. 

32 C.J. p 688 note 97 [i]. 

10 . N.Y.—In re Brinkler, 88 N.Y.S. 
2d 778. 

Pa—^In re Morris* Estate, 46 Pa 
Dlst. & Co. 486, affirmed 32 A.2d 16, 
847 Pa 233—In re Noll. 46 Pa 
Dlst & Co. 424, 34 Berks Co.LJ. 
253. 

82 C.J. p 686 note 62 [bj. 

11 - Conn.—Bradley v. Fenn, 180 A. 
126, 103 Conn. 1. 

12 . Wash.—State ex rel. Depart¬ 
ment of Finance, Budget and Busi¬ 
ness V. Thurston County, 108 P.2d 
828, 6 Wa8h.2d 683. 

13. Wash.—State ex reL Depart- 
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that a state is not bound by the unauthorized acts 
of its officers or agents, the state cannot be estopped 
to recover by the unauthorized representations of 
its officers.^^ The delay of a state in suing a coun¬ 
ty for maintenance of insane persons until after the 
county had made all levies permitted by law and 
had expended the money, and promises of state of¬ 
ficers to the county to support remedial legislation 
for the benefit of the county, do not estop the state 
to assert its claim.^® The fact that the state seek¬ 
ing to recover for care of a patient during a cer¬ 
tain period failed tb demand reimbursement for a 
prior period does not estop it to recover in the ab¬ 
sence of a showing that such conduct gained for the 
state any advantage or produced any disadvantage 
to the estate of the incompetent.^® Failure of the 
state for a long period of time to make a claim 
against a person for the maintenance of an in¬ 
competent relative may constitute a waiver of the 
claim,but the failure of the responsible state of¬ 
ficer to establish the rate of payment as provided by 
statute does not waive the state's statutory right to 
reimbursement.!® 

A husband is not estopped to assert as a defense 
to a suit to recover moneys expended in support of 
his wife that she had been living apart from him 
through no fault of his own by his statement at 
the insanity inquest that he was unable to support 
her but requested that she be sent to the state hos¬ 
pital at the expense of the county.!® 

(b) Time to Sue; Limitations and Laches 

Although the proceeding must be commenced within 


the time provided by a special statute of limitations, or¬ 
dinarily an action by the state Is not barred by limita¬ 
tions or laches. 

Although the claim of a state may be barred by 
a special statute of limitations requiring commence¬ 
ment of actions for money due on account of pa¬ 
tients' support at state hospital within a certain pe¬ 
riod,®® in accordance with the general rule stated 
in the C.J.S. title Limitations of Actions § 15, also 
37 C.J. p 711 note 4, in the absence of statute, where 
the action is in behalf of the state, the statute of 
limitations has no application j®! and a like rule ap¬ 
plies under statutes expressly providing that the 
statute of limitations shall not avail as a defense in 
suits or claims for maintenance and support.®® A 
claim of a county, however, has been barred by the 
statute of limitations.®® While it has been held 
that the failure of the public authorities to present 
a claim to the lunatic's committee or to his personal 
representative after his death relieves the parent 
of liability where the lunatic possesses an estate,®^ 
ordinarily laches is not a defense to an action by 
the public authorities to recover expenses incurred 
in support of an insane person;®® and a county is 
not charged with the negligence of its officers in 
failing for a number of years to charge for such 
support.®® There can be no claim of laches or 
stale demand where defendant admits that he failed 
to pay although payment was often demanded.®^ A 
claim for maintenance presented shortly after the 
court made a valid retroactive order fixing the 
amount which the guardian of the incompetent's es¬ 
tate should pay is not barred on the ground that it 


ment of Finance, Budsrct and Busi¬ 
ness V. Thurston County, supra. 

14. N.C.—State Hospital v. Foun¬ 
tain, 39 S.E. 784, 129 N.C. 90. 

15. Wash.—State ex rel. Department 
of Finance. Budget and Business 
V. Thurston County, 108 P.2d 828, 
6 Wa8h.2d 633. 

16. Cal.—In re Fassetta's Estate, 57 
P.2d 1836, 14 Cal.App.2d 239. 

17. N.T.—Matter of Cross, 166 N.T. 
S. 710, 99 Mlsc. 199. 

32 C.J. p 689 note 98 [d]. 

Failure for period of nearly ten 

years 

N.T.—In re Hessney*s Will, 81 N.T.S. 
2d 980, 177 Mlsc. 781. 

lA N.T.—^In re Toupense’s Estate, 
298 N.T.S. 671, 163 Mlsc. 218. 

16. Mo.—^Audrain County v. Muir, 
249 S.W. 383, 297 Mo. 499. 

90, Ky.—Central State Hospital v. 

Foley, 188 S.W. 762, 171 Ky. 616. 

82 C.J. p 689 note 10 [a], 

"Action” within statute 
A proceeding in incompetent's es¬ 


tate to compel his guardian to pay 
for ward’s support in state hospitals 
Is an "action’* within statute.—In re 
Jacobson’s Estate and Guardianship, 
132 F.2d 229, 66 Cal.App.2d 265. 

Ouardlaa held not estopped to urge 
statute as defense to claim for por¬ 
tion of charges accruing over four 
years before filing of department’s 
petition to compel guardian to pay 
such charges.—^In re Jacobson’s Es¬ 
tate and Guardianship, supra. 
Statute construed 

The limitation of twelve months 
Imposed by statute authorizing au¬ 
thorities of any city, town, or coun¬ 
ty to recover expenses Incurred by 
them In maintaining a patient who 
Is not a pauper In a hospital from 
the patient at any time within 
twelve months after discharge flrom 
such hospital, or from his estate, in 
event of his dying In such hospital, 
does not apply as a special limitation 
against estate in event of patient's 
dying while In such Institution.— 
Webb v. Mayor and City Council of 
Baltimore, 19 A.2d 704, 179 Md. 407. 
KL N.M.—^Directors of Insane Asy¬ 
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lum of New Mexico v. Boyd, 17 P. 
2d 368, 37 N.M. 86. 

82 C.J. p 689 note 11. 

22. Mich.—In re Lewis’ Estate, 283 
N.W. 21, 287 Mich. 179. 

Pa.—In re Lcmdls' Estate, No. 1, 23 
Pa.Di8t. & Co. 80, 44 Lanc.L.Bev. 
409. 

Effective date of statute 
Mich.—In re Lugles’ Estate, 284 N. 
W. 618, 288 Mich. 710. 

23. Iowa.—Jones County v. Norton, 
66 N.W. 200, 91 Iowa 680. 

Pa.—Commonwealth v. Tork Trust 
Co., 11 Pa.Dlst. & Co. 20, 41 Tork 
Leg.Rec. 126. 

S4w Pa.—Commonwealth v. Neff, 29 
Pa.Dl8t. 1010. 

26. Cal.—In re Noakes’ Estate, 55 P. 

2d 515, 12 CaI.App.2d 407. 

Mich.—In re Lewis’ Estate, 283 N.W. 
21, 287 Mich. 179. 

Tex.—Luder v. 'State, Clv.App., 162 
S.W. 220. 

26. Ill.—^Dandurand v. Kankakee 
County, 68 N.E. 1011, 196 Ill. 587. 

27. Cal.—^In re Fassetta’s Estate, 57 
P.2d 1336, 14 Cal.App.2d 289. 
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was not presented timely because not filed with the 
guardian until long after notice to creditors had 
been given.28 

(c) Pleadings and Evidence 

The petition for relmbureement must state a cause 
of action, and objections thereto should be properly 
raised. In actions for reimbursement, general rules as 
to presumptions, burden of proof, admissibility, and 
weight and sufficiency of evidence apply. 

In an action for reimbursement of moneys ex¬ 
pended by public authorities for the maintenance of 
mentally incompetent persons in public institutions 
the complaint or petition must state a cause of ac- 
tion.29 A statutory requirement that the estate of 
the inmate must not be needed for the support of 
his relat^es does not require an allegation in an ac¬ 
tion against the parents of the inmate that the par¬ 
ents^ estate is not needed for the support of the in¬ 
mate’s relatives.®® An objection that the petition 
does not show compliance with a statute requiring 
claims against estates of insane persons to be ver¬ 
ified and proved according to statute cannot be 
raised by demurrer, but must be raised by pleading 
or rule to show cause why the petition should not 
be dismissed.®! In the absence of allegation and 
proof that the board acted corruptly, arbitrarily, or 
by mistake, a denial that the rate fixed by the state 
board for the support of an insane person was rea¬ 
sonable does not require the board to establish the 
reasonableness of the charge where it was empow¬ 
ered by law to determine the charge.®^ 

Evidence, In an action by public authorities for 
reimbursement of money expended in the mainte¬ 
nance in a public institution of a mentally incom¬ 


petent person the regularity and legality of previ¬ 
ous proceedings will be presumed.®® The burden is 
on plaintiff to establish the facts constituting the 
cause of action.®^ Thus plaintiff must show that 
defendant was liable for the support furnished®® 
and the reasonable cost thereof.®® Evidence of the 
per capita cost is admissible to show the value of 
the care and maintenance furnished.®^ Statements 
by the husband at the insanity inquest that he was 
unable to support his wife at the state hospital and 
his consent to her being sent there at the expense 
of the county are not evidence that the husband and 
wife were living together at the time they were 
made.®® General rules apply in determining the 
weight and sufficiency of the evidence.®® An itemiz¬ 
ed statement issued by the revenue department 
showing amounts expended for the maintenance of 
a patient in a state hospital for the insane consti¬ 
tutes no evidence of nonpayment but is at most pri- 
ma facie evidence of the amounts expended, under 
a statute making such statement prima facie evi¬ 
dence in a suit by the state.^® 

(d) Amount of Recovery 

Ordinarily the amount of recovery Is the reasonable 
expense Incurred, with Interest; ,and some, but not all, 
decisions hold that It Is within the discretion of the court 
to allow a recovery In part or whole. Generally no de¬ 
duction can be made for labor of the patient. 

Ordinarily the amount of recovery is the reason¬ 
able expenses incurred,^! which includes not only 
the money actually expended but a consideration 
of the capital investment, depreciation, and other le¬ 
gitimate expenses of the state but the state can¬ 
not make a profit from its hospital for the insane.^® 
It is not necessary for the statute to fix the rate of 


28. Arlz.—state ex pel. Conway v. 
Glenn, 131 P.2d 863, 60 Arlz. 22. 

29. P€L—^In re Fiscus* Estate, 26 Pa. 
Diet. 894. 

Avezmeats bold snAolent 
Ind.—State v. Troxler, 178 N.E. 321, 
202 Ind. '268. 

88 C.J. p 685 note 62 [c], p 688 note 
97 [m]. 

Fetltloa bold ixuinfflcleat 
Ky.—^Eastern State Hospital v. Lyt- 
tleton, 197 S.W. 429, 176 Ky. 756. 

30. Ind.—State v. Troxler, 173 N. 
B. 821, 202 Ind. 268. 

31. Ky.—^Eastern State Hospital v. 
Lyttleton, 197 S.W. 429, 176 Ky. 
766. 

32. Ky.—Central State Hospital v. 
O.'Donnell’s Adm'r, 251 S.W. 961, 
199 Ky. 708. 

33. Ohio.—State ex rel. Reynolds v. 
Fergruson, 16 N.E.2d 863, 188 Ohio 
St. 631. 

82 C.JT. p 689 note 99 [a3. 


34. Iowa.—^lowa County v. Amana 
Soc., 243 N.W. 299, 214 Iowa 893. 

36. Iowa.—Iowa County v. Amana 
Soc., supra. 

36. N.T.—In re Hessney's Will, 81 
N.T.S.2d 980, 177 Misc. 781. 

37. Wls.—In re Sletto’s Estate, 272 
N.W. 42, 224 Wls. 178. 

38. Mo.—^Audrain County v. Muir, 
249 S.W. 383, 297 Mo. 499. 

39. Bvldonoe held sniaolent 

(1) In general. 

Iowa.—^Dallas County v. Thomley, 
118 N.W. 680, 140 Iowa 866. 
N.J.—In re Bedford, 168 A. 184, 11 
N.J.Mlsc. 689. 

82 C.J. p 690 note 26 [a]. 

(2) To support finding that rate of 
cont]|pibutlon for hospitalization was 
established according to statute.—In 
re Toupense's Estate, 298 N.Y.S. 671, 
168 Mlsc. 218. 

(3) To overcome statutory pre¬ 
sumption of ability so as to author¬ 
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ize disallowance of claim for sup¬ 
port previously furnished.—^Applica¬ 
tion of Bauer, 41 N.Y.S.2d 626, 266 
App.Dlv. 816, affirmed Bauer v. 
Byrne, 62 N.B.2d 697, 291 N.Y. 711. 
Evldenoe bald Insnffloient 
Wash.—State ex rel. Department of 
Finance, Budget and Business v. 
Thurston County, 108 P.2d 828, 6 
Wash.2d 633. 

40. Pa.—In re Frey's Estate, 21 A 
2d 23, 342 Pa. 361. 

82 C.J. p 689 note 20 [a]. 

41. Iowa.—Westlake v. Scott Coun¬ 
ty, 101 N.W. 88, 126 Iowa 814. 

Charge bold reasonable 
Cal.—^In re Stoble's Estate, 86 P.2d 
883, 80 CaJ.App.2d 626. 

42. CaL—^In re Stoble's Estate, su¬ 
pra. 

43. Cal.—^In re Stoble’s Estatei su¬ 
pra. 
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reimbursement,and if it does not the reimburse¬ 
ment must be reasonable in amount.45 The statutes 
may, and often do, however, regulate the measure 
of compensation to be allowed,48 for example, by 
providing for the recovery of the “value” of the 
care and maintenance furnished,47 or they may 
leave it to the discretion of the court48 or of a des¬ 
ignated state board.4® What rate the state will 
charge is a matter which the state alone has power 
to decide,®® and when a patient enters an asylum 
he enters subject to the state’s right to change the« 
amount,and such a change does not impair any 
contract.®^ Some decisions hold that it is within 
the discretion of the court to allow a recovery in 
part or in whole;®® but under some statutes there 
can be no recovery of any portion of the amount if 
the patient is not able to pay the whole.®4 Where 
the right to recovery is based on statute, in the ab¬ 
sence of the statute providing otherwise no deduc¬ 
tion can be made for his labor at the asylum or 
hospital.®® Under some statutes, however, a county 
may agree to accept the labor of an insane person 
for his support at its poor farm;®® and, when the 
recovery is based on common-law principles, it has 
been held that the asylum or hospital must credit 
him for what it has received from him in labor or 
otherwise.®^ Under a statute making the estate of 
any person maintained in a state hospital liable 
therefor, the court has no power, in the absence of 
a provision to that effect, to direct the gfuardian to 
retain part of the estate for future burial expenses 


§ 76 

; and emergencies, where the estate is insufficient to 
pay the total claim of the commonwealth.®® No 
further recovery may be had by the state where its 
authorized agent has issued a receipt for payment 
in full.®® A statute freeing relatives paying for 
the maintenance of an inmate of a state institution 
from the duty of supplying the inmate with clothing 
by implication repeals a statute requiring such cloth- 
^ ing to be supplied.®® Where an incompetent is the 
beneficiary of a policy of life insurance on his par¬ 
ent’s life, payment to the superintendent of the hos¬ 
pital of which the incompetent was an inmate has 
been held not to create a credit in favor of the es¬ 
tate of the parent against the claim of the hospital 
for the support of the incompetent.®^ 

Interest has been allowed from the date of the 
payment on moneys paid by public authorities in 
support of a lunatic.®® Where the statute does not 
fix the amount for which the person supported is 
liable or the time when such amount is due, it has 
been held that interest may be recovered only from 
the time of a demand for payment,®® but the filing 
of the claim against the estate of the insane person 
constitutes such a demand.®4 

§ 75 . - Of Guardian 

A guardian Is not personally liable for the support 
of his insane ward unless he makes himself so by con¬ 
tract, his duty being to look after the wants and com¬ 
forts of the ward and provide for his maintenance ac¬ 
cording to the condition of the ward’s estate. 


44. Idich.—^In re Lewis' Estate, 288 
N.W. 21, 287 Mich. 179. 

45. Mich.—In re Lewis’ Estate, su¬ 
pra. 

46. Ky.—^Porter v. Eastern Ken¬ 
tucky Insane Asylum, 90 S.W. 263, 
121 Ky. 816, 28 Ky.L. 796. ' 

32 C.J. p 689 note 21. 

Charge held reasonahle and valid 
Or.—In re Peterson, 74 P.2d 60, 167 
Or. 696, 114 A.L.R. 978. 

TiOl cost recoverable In absence of 
authorised oompxoxulse 
Pa.—In re Wurster’s Estate, 22 Pa. 

Dlst & Co. 278. 

What statute ffovems 
Wls.—^In re Sprain's Guardianship, 
263 N.W. 648, 219 Wis. 691. 

Per capita cost 

Where estate of Inmate of hospital 
for the Insane is sufQclent to meet 
his . responsibility for support and 
maintenance, court must determine 
Inmate's liability on per capita cost 
rate of maintenance, which, under 
statute, must be based on evidence 
from those at Institution who are 
charged with responsibility of dis¬ 
bursing money appropriated for its 


care and maintenance.—^In re Bed¬ 
ford, 168 A. 134, 11 N.J.M1BC. 689. 

47. Wls.—In re Sletto's Estate, 272 

N.W. 42, 224 Wls, 178—In re 

Sprain's Guardianship, 263 N.W. 
648, 219 Wis. 691. 

46. Pa.—^In re Fryer, 25 Pa.DisL 
447, 44 Pa,Co. 460. 

32 C.J. p 690 note 22. 

48. Ky.—Central State Hospital v. 
O’Donneirs Adm'r, 251 S.W. 961, 
199 Ky. 708. 

Wyo.—State v. Thompson, 18 P.2d 
619, 46 Wyo. 350. 

50. Ky.—Central State Hospital v. 
O'Donnell's Adm'r, 261 S.W. 961, 
199 Ky. 708. 

61. Ky.—Central State Hospital v. 
O'DonneH’s Adm'r, supra. 

52. Ky.—Central State Hospital v. 
O'Donnell's Adm’r, supra. 

63. Pa.—^LaRue's Case, 26 Pa.Dlst. 
491—Commonwealth v. Halln, Com. 
PI., 89 Plttsb.Leg.J. 87. 

64. Me.—Cape Elizabeth v. Lombard, 
72 Me. 492. 

55. Cal.—In re Stoble's Estate, 86 
P.2d 888, 30 Cal.App.2d 525. 
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sane Asylum, 90 S.W. 268, 121 Ky. 
816, 28 Ky.L. 796. 

Or.—In re Peterson, 74 P.2d 60, 167 
Or. 696, 114 A.L.R. 978. 

56. Iowa.—^Marshall County v. Llp- 
plncot. 111 N.W. 801, 137 Iowa 102. 

67. Ky.—^Michaels v. Central Ken¬ 
tucky Insane Asylum. 81 S.W. 247, 
118 Ky. 445, 26 Ky.L. 804. 

58. Pa.—^In re Yoder's Estate, 19 A. 
2d 189, 341 Fa. 81—Case of Baker, 
Com.Pl., 68 Montg.Co. 131. 

Contra In re Baker's Estate, 39 Pa. 

Diet. & Co. 314, 56 Mont.Co. 265— 

In re Morison, 87 Pa.Dlat. & Co. 694. 

59. Pa.—Commonwealth v. O'Con¬ 
nor, 22 Pa.Dl8t. & Co. 183, 11 
Northumb.Leg.J. 359. 

60. Or.—In re Idleman'a Commit¬ 
ment, 27 P.2d 306, 146 Or. 18. 

61. N.Y.—In re Wright’s Estate, 14. 
N.Y.S.Bd 953, 172 Mlao. 216. 

68. N.J.—Warren County v.* Harden, 
112 A. 196, 95 N.J.Law 122. 

63. Wis.—In re Angle, 198 N.W. 851, 
188 Wls. 648. 

6 ^ Wls.—^In re Angle, supra. 
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Although the committee or guardian is not per¬ 
sonally liable for the ward’s support,unless he 
makes himself so by contract;®® it is his duty to 
look after the wants and comforts of his ward and 
provide for his maintenance according to the con¬ 
dition of the ward’s estate®*^ and subject to the su¬ 
pervision of the court.®® If the committee fails to 
provide for the ward’s necessaries he may be com¬ 
pelled to do so,®® If there is no estate, the com- 

IV. PROPERTY OP ESTAl 
§ 78. General Statement 

The Interest of the ward la the governing principle 
In the management of the estate of an Insane person. 

The governing principle in the management of 
the estate of an insane person is the ward’s inter- 
est.7® 

§ 79. Jurisdiction 

On the appointment and qualification of a guardian 


mittee is not expected to furnish support.^® 

§ 77. Criminal Responsibility for Ill-Treat¬ 
ment of Lunatic 

Criminal liability may be Imposed by statute on a 
person who llltreats a lunatic of whom he has charge. 

Criminal liability may be imposed by statute on 
a person who illtreats a lunatic of whom he has the 
care or charge.*^! 

AND ITS MANAaSMENT 

or committee of an Insane person, the court acquires gen¬ 
eral Jurisdiction over the estate of the ward. 

The appointment and qualification of a guardian 
or committee of an insane person gives to the court 
general jurisdiction over the estate of the ward*^® 
within the court’s territorial jurisdiction,74 which 
jurisdiction is continued until the ward recovers his 
reason,75 at which time the right of the court to 
manage the estate ceases,7® the court retaining ju- 


65. N.H.—Merrimack County v, 

Kimball, 62 N.H. 67. 

Wash.—^In re Rhodes, 83 P.2d 896, 
196 Wash. 618. 

Raoovexy on implied contzaot denied 
jSTeb.—^In re Davenport's Estate, 2 N. 
W.2d 17, 140 Neb. 769, 

66. R.I.—^Tonge v. Salisbury, 171 A. 
872, 64 R.I. 170. 

82 O.J. p 690 note 80. I 

67. lowsL—In re Moore's Guardian¬ 
ship, 288 N.W. 880, 227 Iowa 735. 

Ky.—Makemson v. Commonwealth, 
167 S.W.2d 818, 292 Ky. 634. 

Mich.—In re Johnson's Estate, 281 
N.W. 597. 286 Mich. 218. 

N.T.—^Peltner v. Teachers* Retire¬ 
ment Board, 266 N.T.S. 826, 235 
App.Dlv. 207—^In re Hagedom, 27 
N.Y.S.2d 48, 176 Mlsc. 233—Jerome 
Realty Co. v. Willis. 282 N.T.S. 
184, 156 Misc. 681, reversed on 
other grounds Jerome Realty Cor¬ 
poration v. Willis, 289 N.T.S. 648, 
160 Misc. 164—^In re Morgan, 259 
N.T.S. 389, 144 Misc. 762--In re 
Weinman's Estate, 200 N.T.S. 893. 
121 Misc. 818. 

R.I.—Tonge V. Sedlsbury, 171 A 872, 
54 R.I. 170. 

32 C.J. p 690 note 31. 

Liability of estate of insane person 
for his support see infra 8 39. 

68. Pa.—Shaffer v. List, 7 A 80, 
114 Pa. 486—In re Fryer, 25 Pa. 
Dlst 447, 44 Pa.Co. 460. 

. Order appropriating sun ont of es¬ 
tate of Insane ward for the ward's 
support ^d maintenance was within 
the probate court's jurisdiction, 
which embraces the allowance of 
claims for current expenses in car¬ 
ing for a ward during guardianship. 
—^In re Turley, Mo.App., 164 S.W.2d 
169. 


69. Tex.—Dallas Trust & Savings 1 
Bank of Pitchford, Civ.App., 208 S. 
W. 724. 

70- N.T.—Matter of Taylor, 134 N.T. 1 
S. 1120, 76 Misc. 167. 

7L Eng.—Buchanan v. Hardy, 18 Q. 
B.D. 486. 

32 C.J. p 690 note 35. 

72, Minn.—^Rickel v. Peck, 2 N.W. 
2d 140, 211 Minn. 576, 188 AL.R. 
1376. 

N.T.—Feltner v. Teachers' Retire¬ 
ment Board, 256 N.T.S. 826, 236 
App.Div. 207. 

Tenn.—^Folts v. Jones, 182 S.W.2d 
206, 176 Tenn. 77. 

32 C.J. p 690 note 36. 

Interest of ward controlling in re¬ 
gard to conversion of property see 
Conversion § 34. 

73. Fla.—^Flehe v, H. B. Household¬ 
er Co.. 125 So. 2. 98 Fla. 627. 

Md.—Reister v. Lane, 2 A2d 643, 
176 Md. 477. 

Mich.—^In re Chittick's Estate, 281 
N.W. 661, 286 Mich. 124. 

Minn.—^Rlckel v. Peck, 2 N,W.2d 140, 
211 Minn. 576, 138 AL.R. 1876. 
N.T.—In re Warren, 202 N.T.S. 686, 
207 App.Dlv. 793—^In re Lehr, 24 
N.T.S.2d 663, 176 Misc. 914—In re 
Carpenter. 268 N.T.S. 795. 146 Misc. 
803. 

Pa.—In re Sweeney's Estate, Com. 

PL, 5 SchReg. 200. 

Wash.—^In re Gaddis' Guardianship. 

120 P.2d 849, 12 Wash.2d 114. 

32 C.J. p 690 note 39. 

Jurisdiction over inquisitions and ap¬ 
pointment -Of guardian see supra 8 
10 . 

ApxK>lxitmesLt on ward’s own applloa- 
tlon 

Ward’s affairs by virtue of ap¬ 
pointment of a guardlaja on ward's 
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application are rightfully subject to 
supervision of court—In re Rld- 
path's Guardianship, 2 N.W.2d 661, 
281 Iowa 977. 

Safe deposit box 

When a committee is appointed, 
the supreme court possesses both ih- 
herent and statutory authority, 
through its duly constituted repre¬ 
sentative, the committee, not only to 
search but to take possession and 
control of contents of safe deposit 
boxes leased or used by Incompetent. 
—In re Lehr, 24 N.T.S.2d 663, 175 
Misc. 914. 

74. D.C.—Cooper v. Burton. 127 P.2d 
741, 76 XJ.S.APP.D.C. 298. 

Fla.—^Flehe v. R. E. Householder Co., 
126 So. 2, 98 Fla. 627. 

JnzisdlotioiL of forelgii oonrt over 
property of nonresident 
Where the ward and guardianship 
proceedings are in one state and 
property is located in a foreign state, 
the courts of the foreign state have 
the power to conserve It—McMullln 
V. Commonwealth Title Ins. & Trust 
Co., 104 A 760, 261 Pa. 674. 

76- Pa-—^In re Patterson's Estate, 
41 Pa.Dist & Co. 186, 89 Plttsb. 
Leg.J. 169. 

Tenn.—Walker v. Graves. 126 S.W.2d 
164, 174 Tenn. 886—Bradford v. 
American Nat. Bank, 158 S.W.2d 
366, 25 Tenn.App. 413. 

Wash.—^In re Gaddis’ Guardianship, 
120 P.2d 849, 12 Wash.2d 114. 

82 C.J. p 690 note 40. 

Effect of death of ward see infra 8 
80. 

76L Colo.—^People ex rel. Smith v. 
Fremont County Court, 102 P.2d 
476, 478, 106 Colo. 96, 128 AL.R. 
1882, citing OozpiiB Juris. 

82 C.J. p 690 note 4L 
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risdiction only to pass the accounts of the commit¬ 
tee or guardian.^*^ It has been held that the juris¬ 
diction of the court over the estate can be acquired 
only by the due appointment of a committee or 
guardian.*^* 

The incompetent person is in effect the ward of 
the court.*^® His estate is in custodia legis,80 and 
it is the duty of the court to protect his property*! 


PEB80NS § 79 

in the exercise of a sound discretion.®* 

Jurisdiction of particular courts. The question as 
to what particular court has jurisdiction is one 
which is usually resolved by the constitution and 
statutes of the particular state.*® This jurisdiction 
is vested sometimes in courts of equity,*4 sometimes 
in the courts of common pleas** exercising chan¬ 
cery jurisdiction,*® and sometimes in the probate 


Effect of adjudication of restoration 
to sanity generally see supra 8 66- 

77. Colo.—^People ex rel. Smith v. 
Fremont County Court, 102 P.2d 
476, 106 Colo. 96, 128 A.L..R. 1382. 

32 C.J. p 690 note 42. 

Accounting and settlement see In¬ 
fra 8 87. 

78. Tex.—Kelsey v. Trisler, 74 S.W. 
64. 32 Tex.Clv.App. 177. 

Xn New York 

(1) Under Civ.Pract 8 1358, pro¬ 

viding that the Jurisdiction of the 
supreme court over the estate of an 
Insane person must be exercised by 
means of a committee, neither the 
state nor anyone else has any pow¬ 
er or control over the property of an 
alleged Incompetent or any authority 
to act in his behalf uritll the ap¬ 
pointment of a committee.—In re 
McOulnness, 48 N.E.2d 286, 290 N.T. 
117—In re Frank's Estate. 27 N.B. 
2d 801 283 N.T. 106, reversing 13 
N,Y.S.2d 283, 267 App.Dlv. 949— 

Finch V. Goldstein, 167 N.E. 146, 246 
N.T. 300—^In re McGulnness, 36 N. 
T.S.2d 273, 264 App.Div. 944—In re 
Long, 26 N.Y.S.2d 271, 261 App.Div. 
456, reversed on other grounds 40 
N.B.2d 247, 287 N.Y. 449, 141 A,L.R. 
661—In re Gould, 12 N.Y.S.2d 664. 
257 App.Div. 109, reargument denied 
14 N.Y.S.2d 1006. 267 App.Div. 1099. 
certified questions answered 25 N. 
E.2d 877, 282 N.Y. 132, reversed on 
other grounds 25 N.E.2d 877, 282 N. I 
Y. 132—In re Lehr. 24 N.T.S.2d 668, 
175 Misc. 914. 

(2) The only exception is contain¬ 
ed in Civ.Pract. Act 8 1362, relating 
to injunctions against one acquiring 
property from an Incompetent which 
estop him from disposing of or en¬ 
cumbering such property.—In re 
Frank's Estate, supra—^In re Long, 
supra. 

(3) Order of special term, author¬ 
izing committee to designate super¬ 
intendent of state hospital to receive 
property of Incomjwtent and provid¬ 
ing for discharge of committee and 
bondsmen from liability on making 
such designation, was unauthorized, 
under Clv.Pract.Act 68 1366-1368.—In 
re HcGulnness, 48 N.E.2d 286. 290 
N.T. 117. 

(4) The statute concerning tempo¬ 
rary custody of personal property of 
patients In state Institutions did not 
confer power on supreme court to 


direct a safe deposit company, on 
motion by state department of men¬ 
tal hygiene, to search a safe deposit 
box leased by a person who was a 
patient in Brooklyn State Hospital 
but who had never been Judicially de¬ 
clared incompetent and for whom no 
committee had been appointed; the 
statute is designed only to provide 
for temporary custody of money, 
clothing, and personal effects found 
on person of a patient in a state 
hospital or in possession of person 
or hospital with whom or where pa¬ 
tient previously resided.—In re Lehr, 
supra. ^ 

79. Cal.—In re Guardianship of Cop- 
sey's Estate, 76 P.2d 691, 10 Cal.2d 
748, certiorari denied Hines v. Cop- 
sey, 58 S.Ct. 1045, 804 U.S. 674, 82 
L.Ed. 1588. 

N.Y.—In re Santora, 1 N.Y.S.2d 687, 
263 App.Div. 208. 

Ia.—^B arclay-Westmoreland Trust 

Co. V. Dollar Sav. Bank, 12 A.2d 
686, 338 Pa. 421—Commonwealth 
ex rel. Flowers v. Flowers, 191 A. 
914, 326 Pa. 138—^In re Davidson's 
Estate, 185 A. 782, 823 Pa. 113— 
In re Gainter'a Estate, 86 Pa.Dist. 
& Co. 529, 63 York Leg.Rec. 147. 
Tenn.—^Walker v. Graves, 126 S.W.2d 
164, 174 Tenn. 386—^Bradford v. 
American Nat. Bank, 158 S.W.2d 
866, 25 Tenn.App. 418. 

82 C.J. p 690 note 45. 

Xnoompetent vetanuis are "wards" 
of the court and their estates must 
be conservatively supervised.—^In re 
O'Connor's Estate, 39 N.Y.S.2d 874, 
266 App.Div. 619. 

80. Iowa.—In re Brice's Guardian¬ 
ship, 8 N.W.2d 576—Shumaker v. 
Bohrofen, 260 N.W. 683, 217 Iowa 
34, 92 A.L,R. 914—In re Ost's Es¬ 
tate. 236 N.W. 70. 211 Iowa 1086, 

N.J.—^Hoffman v. Kahn, 181 A. 627, 
119 N.J.Eq. 171. 

N.C.—^Read v. Turner, 168 S.E. 476, 
200 N.C. 778. 

Pa.—^Barclay-Westmoreland Trust 

Co. V. Dollar Sav. Bank, 12 A. 2d 
686, 338 Pa. 421—Commonwealth 
ex rel. Flowers v. Flowers, 191 A. 
914, 826 Pa, 188—In re Davidson's 
Estate, 186 A. 782, 823 Pa. 118— 
In re Morison, 37 Pa.Dl8t. & Co. 
694. 

32 C.J. p 691 note 46. 

81. Cal.—^In re Guardianship of 
Copse 3 r *8 Estate,. 76 P.2d 691, 10 
Cal.2d 748, certiorari denied Hines 
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V. Copsey, 68 S.Ct. 1046, 804 U.S. 
574, 82 L.Ed. 1538—In re Guard¬ 
ianship of Carlon's Estate, 110 P. 
2d 488, 43 Cal.App.2d 204. 

Kan.—Wolf v. Weissbeck, 139 P.2d 
398, 167 Kan. 308. 

Minn.—Schultz v. Oldenburg, 277 N. 

W. 918, 202 Minn. 237. 

Mont.—In re Welch's Estate and 
Guardianship, 46 P.2d 681, 100 

Mont. 47. 

N.T.—^Haher v. Hamilton, 196 N.E 
403, 267 N.Y. 474, reversing 274 
N.Y.S. 779, 242 App.Div. 797—Sobel 

V. Sobel, 42 N.Y.S.Bd 467, 180 Misc. 
618. 

Tex.—Mast v. Orum, 182 S.W.2d 106, 
134 Tex. 106, affirming, Civ.App., 
Ill S.W.2d 1129. 

Wash.—^In re Mlgnerey's Guardian¬ 
ship, 118 P.2d 440, 11 Wash.2d 42. 
CSiroult court of axipeals as court 
of equity, will protect estates of In¬ 
competents whose interests are not 
being safeguarded.—Swift v. Par- 
menter, C.C.A.Okl., 22 F.2d 142. 

Tzaasaotioiiji which might result lu 
lluanolaT loss to insane persons or in 
depletion of their estates should be 
scrutinized with , great care.—Davis' 
Committee v. Loney, 162 S.W.2d 189, 
290 Ky. 644. 

82. Cal.—^In re Hudelson's Estate, 
115 P.2d 806, 18 Cal.2d 401, prior 
opinion In re Guardianship of Hu- 
delson, App., 109 P.2d 964. 

83. Tenn.—^Lewis v. Moody, 261 8. 

W. 678, 149 Tenn. 687. 

32 C.J. p 691 note 61. 

OouiLty court 

Ill.—Hoit V. Snodgrass, 146 N.E. 562, 
816 Ill. 548. 

Supreme court 

N.Y.—In re McGulnness, 48 N.E. 2d 
286, 290 N.Y. 117. 

Transfer of cause see Courts 9§ 
602-521. 

84. Tenn.—^Lewis v. Moody, 261 S. 
W. 673, 149 Tenn. 687. 

32 C.J. p 691 note 62. 

86 . Pa.—^In re DeLlslo, 24 Fa.Dl8t. 
& Co. 169—In re Landis' Estate 
No. 2, 28 Pa-Dist. & Co. 30, 44 Lane. 

. L.Rev. 417—In re Sweeney's Es¬ 
tate, Com.Pl., 6 Sch.Reg. 200. 

32 C.J. p 691 note 63. 

80b Pa.—^Yaple v. Titus, 41 Pa, 196, 
80 Am.D. 604—^In re Morison, 87 
Pa,Dlst. & Co. 694—^In re Sweeney's 
Estate, Com.PL, 6 Soh.Reg. 200. 
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§ 79 

courts.®*^ In some cases the jurisdiction is exclu¬ 
sive,®® and in others it is concurrent with other 
courts.®® Even where originally several courts 
have concurrent jurisdiction, it is generally held 
that the court that first takes jurisdiction of the 
estate has exclusive control.®® 

According to some authorities courts of general 
equity jurisdiction have inherent power over the 
estates of persons of unsound mind,®i but there is 
authority to the contrary.®® 


§ 80. -Effect of Death of Ward 

On the death of the ward the court ordinarily has no 
further Jurisdiction except to pass on the accounts of the 
guardian and to order the property delivered to the per¬ 
sons entitled to It. 

In the absence of authority conferred by statute, 
on the death of an insane ward,, the court in the 
guardianship proceedings has no further jurisdic¬ 
tion®® except to pass on the accounts of his com¬ 
mittee or guardian®^ and to order the ward's prop¬ 
erty delivered to the persons entitled to receive it.®® 


87. Ark.—S. Fidelity & Guaranty 
Co. V. Chambers, 160 S.W.2d 888, 
204 Ark. 81. 

Conn.—Shippee v. Commercial Trust 
Co., 161 A. 775, 115 Conn. 326. 
in;—Sippel V. Wolff, 164 N.E. 678, 
833 Ill. 284. 

Kan.—In re Bennett's Estate, 165 P. 
812, 101 Kan. 143. 

Idinn.—Snicker v. Byers, 224 N.W. 

152, 176 Minn. 541. 

Or.—Oregron Mut. Life Ins. Co. v. 

James, 111 P.2d 1026, 166 Or. 836. 
32 C.J. p 691 note 65. 

District Judge sitting as probate 
oourt 

lowcu—^Haradon v. Boardman & Cart¬ 
wright, 294 N.W. 770, 229 Iowa 
540. 

Powers of probate oourt with re¬ 
spect to estate of person of unsound 
mind are statutory.—^Neal v. Holt, 
Tex.Civ.App., 69 S.W.2d 608, error 
refused. 

sa, Okl.—In re Vaughn’s Guardian¬ 
ship, 73 P.2d 411, 184 Okl. 274. 
32 C.J. p 691 note 66. 

County oourt 

Neb.—Spence v. Miner, 131 N.W. 
1044, 89 Neb. 610. 

Okl.—^In re Vaughn’s Guardianship, 
73 P.2d 411, 184 Okl. 274. 

Tex.—^Dean v. Fuller, Clv.App., 290 
S.W. 829. 

Court of oonutton pleas 
Pa.—^In re Landis’ Estate No. 2, 23 
Pa.Dlst. & Co. 89, 44 Lanc.L.Bev. 
417. 

Probate courts 

Mich.—^Nolan v. Garrison, 120 N.W. 

977, 156 Mich. 897. 

Or.—Oregon Mut. Life Ins. Co. v. 

James, 111 P.2d 1026, 166 Or. 336. 
Supreme oourt 

N.Y.—^In re McGuinness, 48 N.E.2d 
286, 290 N.T. 117. 

AsBumptloa of Jurisdiction before 
adjudication of Insanity 
Where district court in litigation 
involving title to property haxl en¬ 
tered a final Judgment adjusting 
equities of all the parties, and had 
directed receiver to sell property, 
before one of parties In interest was 
adjudged to be of unsound mind 
and guardian appointed by probate 
oourt. Jurisdiction of district court 
continued until property was sold 


and proceeds of sale distributed In 
accordance with prior Judgment, al¬ 
though the probate court has exclu¬ 
sive Jurisdiction to administer on 
the estates of Insane persons.—^Hovel 

V. Kaufman, Tex.Clv.App., 266 S.W. 
868, affirmed, Com.App., 280 S.W. 185. 
Appointment of receiver until guard¬ 
ian selected 

Under Const, art 5 § 8 and Rev. 
St 1925 art 4103, 4129, the county 
Judge has Jurisdiction to appoint a 
receiver to prevent waste of an in¬ 
competent’s property until a guard¬ 
ian can be regrularly appointed; the 
Jurisdiction of the district court in 
such cases is appellate and not orig¬ 
inal.—^Dean v. Fuller, Tex.Clv.App., 
290 S.W. 829. 

Suit in nature of aotion in rem 
Courts of equity may determine 
equitable rights of a ward under 
guardianship, in suits In the nature 
of actions in rem, which affect the 
property rights of the ward, but 
in personal actions to establish a 
claim against the estate of the ward 
the court which has Jurisdiction of 
the estate ordinarily has exclusive 
Jurisdiction.—Spence v. Mlnef, 131 N. 

W. 1044, 89 Neb. 610. 

89. Tenn.—^Lewis v. Moody, 261 S. 

W. 673, 149 Tenn. 687. 

32 C.J. p 691 note 67. 

County oourt and ohancery oourt 
Tenn.—^Union Planters’ Nat Bank 
& Trust Co. V. Bomds, 77 S.W.2d 
646, 168 Tenn. 289—Lewis v. 

Moody, 261 S.W, 678, 149 Tenn. 
687. 

9a Neb.—Spence v. Miner, 131 N.W. 
1044, 89 Neb. 610. 

N.T.—Kent v. West 63 N.T.S. 244, 
33 App.Dlv. 112, appeal dismissed 
67 N.E. 1114, 163 N.T. 689. 

91. N.J.—In re Degnan, 194 A. 789, 
122 N.J.Eq. 470—In re Goldberg, 
156 A. 137, 108 N.J.Eq. 866. 
N.T.—In re Santora, 1 N.Y.S.2d 687, 
263 App.Dlv. 208. 

32 C.J. p 628 note 29. 

Jurisdiction of chancery generally 
see supra § 10. 

At common law equity courts had 
the care of estates of insane per¬ 
sons.—^American Surety Co. of New 
York V. Andrews, Fla., 12 So.2d 599 
—^First Nat. Bank v. MacDonald, 
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180 So. 596, 100 Fla. 675, denying re¬ 
hearing 129 So. 911, 100 Fla. 674. 
Control of property la of equitable 
oognlsance 

N.Y.—^In re Middlebrook’s Estate, 8 
N.Y.S.2d 617, 266 App.Dlv. 1021, re¬ 
versed on other grounds 21 N.E. 
2d 360, 280 N.Y. 380, answering 
question certified 10 N.T.S.2d 678, 
266 App.Div. 931. 

Ehipreme court, having succeeded 
to Jurisdiction of court of chancery 
over the person and estate of an 
insane ward, exercises that power 
under the same rules as pertain to, 
and regulate the Jurisdiction of, 
chancery, subject to such statutory 
provisions as are contained in leg¬ 
islative enactments.—Bernstein v. 
Bernstein, 176 N.Y.S. 820, 188 App. 
Div. 276—In re Mlchaelson, 296 N. 
Y.S. 119, 162 Mlsc. 847—32 C.J. p 690 
note 44. 

99. Tenn.—Bradford v. Ragsdale. 
126 S.W.2d 327, 174 Tenn. 460, 121 
AL.R. 1606—Lewis v. Moody, 261 
S.W. 673, 149 Tenn. 687. 

32 C.J. p 628 note 30. 

93. Pa.—In re Graham’s Estate, 28 
A.2d 236, 147 Pa.Super. 57, affirmed 
31 A.2d 126, 346 Pa. 479—In re 
Rambo’s Estate, 187 A. 803, 123 Pa. 
Super. 666—In re Patterson’s Es¬ 
tate, 41 Pa.Dlst. & Co. 136, 89 
Plttsb.Leg.J. 169—^Fulton Nation¬ 
al Bank v. Haldeman, 30 Pa.Dist. & 
Co. 689, 46 Lanc.L.Rev. 581, 61 
York Leg.Rec. 111. 

32 C.J. p 691 note 50. 

Claims against estate of deceased 
ward see infra 9 91. 

Guardian acting as administrator 
or conservator of decedent’s es¬ 
tate see Executors and Adminis¬ 
trators 5 39. 

Powers and duties of guardian as to 
estate after ward’s death see in¬ 
fra 5 84. 

94. Cal.—In re McGue. 181 P. 687, 
180 Cal. 418. 

82 C.J. p 691 note 51. 

Accounting and settlement see Infra 
9 87. 

Death of ward as terminating 
guardianship see supra 9 46. 

95. Pa.—^In re Rambo’s Estate, 187 
A. 308, 123 Pa.Super. 665. 

82 C.J. p 691 note 62. 
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§ 84 


The question of distribution of the estate,?® and 
the conflicting claims of creditors,will not be 
considered and determined as a part of the lunacy 
proceedings. Under some circumstances an order 
may be made on a proceeding commenced before the 
ward's death.®® 

§ 81. Donations and Benefactions 

The court ordinarily may not grant or continue dona¬ 
tions which the Insane ward was under no obligation to 
make or continue. 

The court ordinarily is not authorized to grant or 
continue donations which the insane ward was un¬ 
der no obligation to make or continue.®® A curator 
or guardian cannot dispose of his ward's property 
by donation, even though authorized to do so by 
the court on the advice of a family meeting,^ un¬ 
less a gift by the guardian is authorized by statute.® 

The committee will not be allowed personally to 
expend any part of the estate of the ward for gen¬ 
eral charity or objects of benevolence or of piety 
for which the ward himself had not been in the 
habit of contributing specifically and regularly 
while he was competent to manage his own affairs,® 
although the court may permit the ward to make 
reasonable and proper gifts and contributions to 
charity, where he is possessed of sufficient property 
and is competent to understand the acts and to form 
a reasonable purpose respecting them.^ 


§ 82. Rule against Alteration in Succession 

The rule against alteration in succession is dis¬ 
cussed in Conversion § 34, 

Examine Pocket Parts for later cases. 

§ 83. Rights, Powers, Duties, and Liabilities 
of Guardian or Committee 

The rights and powers of a committee or guardian 
of an insane person are considered infra § 85, while 
his duties and liabilities are considered infra § 86. 
The effect of the ward's death on the powers and 
duties of the committee or guardian are considered 
infra § 84. 

Examine Pocket Parts for later cases. 

§ 84 . -Effectof Death of Ward 

Unless otherwise provided by statute, on the death 
of the ward, the functions of his guardian cease as far as 
the active management of the estate la concerned. 

On the death of the ward, the functions of his 
committee or guardian, sometimes as a result of 
express statutory provisions, cease so far as the 
active management of his estate is concerned,® and 
it then becomes the duty of such committee or 
guardian to settle his accounts, as considered infra 
§ 87 c, and deliver such property as remains in his 
hands to the persons entitled to receive it.® However, 


AppolntmeiLt of raoelver 

If It is not clear who Is entitled 
to the property, the court may ap¬ 
point a recelvtr to take charge of 
It until that question can be deter¬ 
mined.—In re Colvin, 8 Md.Ch. 278. 
Dellvexy of assets la klad 
Court of common pleas in case of 
lunatics iand persons of feeble mind 
has power where satisfactory rea¬ 
sons are established to authorize de¬ 
livery of assets in kind in lieu of 
cash, notwithstanding that the Fi¬ 
duciaries Act permitting delivery in 
kind applies only to the distribution 
of an estate in the orphan’s court 
and not to the court of common 
pleas.—In re Rambo's Estate, 187 A. 
303, 123 Fa.Super. 565. 

96. U.S.—City Bank Farmers Trust 
Co. V. McGowan, D.C.N.Y., 43 F. 
Supp. 790. 

Pa.—In re Bambo’s Estate, 187 A. 

803, 123 Fa.Super. 565. 

82 C.J. p 691 note 54. 

97. Md.—^Boarman’s Case, 2 Bland 
89—In re Colvin. 8 Md.Ch. 278. 

98. Pa.—Taple v. Titus, 41 Pa. 196, 
80 Am.D. 604. 

82 C.J. p 691 note 66. 

99. H.I.—Binney v. Rhode Island 
Hospital Trust Co., 110 A. 616, 43 
R.I. 222. 


Allowance of surplus Income out of 
ward's estate see infra 9 90. 

1 . La.—In re Le Bourgeois, 80 So. 

673, 144 La. 601. 

32 C.J. p 708 note 42. 

8 . Gift to hospital la which ward 
confined 

When authorized by statute, the 
guardian may make voluntary gifts 
to a hospital in which the ward is 
confined.—^Western State Hospital v. 
Mackey, 145 S.E. 419, 151 Va. 496. 

3. N.Y.—^Matter of Heeney, 2 Barb. 
Gh. 326. 

82 C.J. p 708 note 45. 

4. N.Y.—Matter of Gilbert, 3 Abb. 
N.Cas. 222—Matter of Heeney, 2 
Barb.Ch. 826. 

Gifts by insane persons see infra B 
99. 

5. N.Y.—^In re Keeling’s Estate, 266 
N.Y.S. 441, 148 Misc. 798. 

Okl.—Williams v. Taylor, 121 P.2d 
1004, 190 Okl. 183. 

Pa.—In re Gerlach’s Estate, 198 A. 
467, 470, 127 Pa.Super. 293, citing 
Oorpns Jiuds—In re Rambo's Es¬ 
tate, 187 A. 308, 128 Pa.Super. 666 
—Fulton National Bank v. HaJde- 
man, 30 Fa.DiBt. & Co. 589, 45 Lanct 
L.Rev. 581, 61 York Leg.Rec. 111. 
Wls.—In re Jacobus* Estate, 252, N. 
W. 688, 214 Wis. .l4S. 
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32 C.J. P 698 note 4—40 C.J. p 129S 
note 86. 

Death of alleged lunatic pending in¬ 
quisition see supra B 16- 
Eflect of death of ward on: 

Authority of guardian generally 
see supra S 50. 

Claims against estate of ward see 
infra 9 91. 

Jurisdiction of courts see supra § 
80. 

Proceeding to supersede commis¬ 
sion see* supra 9 55. 

6 . N.Y.—In re Ireland's Will, 247 N. 
Y.S. 267, 231 App.Dlv. 288. citing 
Corpus Juris, and reversed on oth¬ 
er grounds In re Ireland’s Estate, 
177 N.B. 405, 257 N.Y. 166—Quan 
YIm V. Prudential Ins. Co. of 
America, 25 N.Y.S.2d • 21, affirmed 
29 N.Y.S.2d 132. 

Pa.—^In re Calvert’s Estate, Com.Pl.p 
88 Pittsb.Leg.J. 630. 

Wash.—State ex rel. Nat. Bank of 
Commerce of Seattle v. Frater, 140 
P.2d 272. 

32 C.J. p 693 note 6. 

Executor or administrator 

(1) The property should be deliv¬ 
ered to the executor or administrator 
when such person is entitled to re¬ 
ceive it. 

Mass.—^Mealey v. Quinlan, 160 N.E. 
283, 268 Mass. 70. 
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where debts to others are manifestly due, pa 3 n 2 ient 
by the curator after the interdict’s death, although 
irregular, will not be disturbed.*^ The guardian is 
not entitled to retain possession of any part of the 
ward’s estate to protect himself from a judgment 
that may be obtained against him in his official ca¬ 
pacity in a suit then pending.^ In the absence of 
statutory authority, the guardian may not distribute 
the estate of his deceased ward among the heirs, 
legatees, or creditors,® although, as discussed in Ex¬ 
ecutors and Administrators § 39, by statute in some 
states the guardian acts as administrator of the 
estate of his deceased ward. 

The committee or guardian ordinarily may retain 
possession of the property until the court orders 
him to deliver it up.i® He may not abandon the 
estate until he is legally discharged, he is re¬ 
sponsible for the care and preservation of the es¬ 
tate it is his duty to take care of it until he is 
ordered by the court to give it up to those who are 


entitled to it.^® 

§ 85. - Rights and Powers 

a. In general 

b. Relative power of guardian and prior 

trustee 

c. Power to bind ward or his estate 

d. Investments, loans, and deposits 

e. Expenditures 

f. Employment of agents 

a. In General 

A guardian or committee of an Insane person gen¬ 
erally takes the place of the ward in the management of 
the estate and he may exercise such powers with respect 
to the estate as are conferred by statute or order of 
court. 

When a committee or guardian of an insane per¬ 
son is appointed, he generally becomes substituted 
to act for the ward in the management of the es¬ 
tate, and it becomes his right and duty to take 


N.T.—In re Ireland’s Will, 247 N.T. 
S, 267, 231 App.Dlv. 288, reversed 
on other grounds in re Ireland's 
Estate, 177 N.E. 406, 267 N.Y. 166. 
Pa.—In re Ramho's Estate, 187 A. 
803, 128 PsuSuper. 666—^In re Wood, 
16 Pa.Dlst. & Co. 405. 

Tex.—^Berry v. O’Hair, Clv.App., 4 
S.W.2d 666. 

Wash.—^Elsenhower v. Yaughn, 163 
P. 768, 96 Wash. 266. 

Wls.—In re Jacobus' Estate, 262 N. 
W. 683, 214 Wis. 143. 

(2) When the administrator Is en¬ 
titled to receive the property It 
should be awarded to him in his offl- 
clal, rather than in his Individual, 
capacity, even though he is the sole 
heir.—In re Holman’s Estate, 166 A. 
608, 102 Pa.SupeT. 198. 

(3) Where no executor or admin¬ 
istrator of the ward's estate has been 
appointed, the committee may apply 
to the court for his discharge on giv¬ 
ing notice of such application to all 
the heirs at law and next of kin of 
deceased.—Matter of Forkel, 40 N.T. 
S. 847, 8 App.Dlv. 397. 

(4) Administration of decedents' 
estates see Executors and Adminis¬ 
trators S 1 et sea. 

Duty to make full dlsolosnre to bene- 
fioiaries of estate 
The guardian is under a duty to 
make a full disclosure of the assets 
of his deceased ward to the bene¬ 
ficiaries of the estate, and an assign¬ 
ment of the beneficiaries' Interest in 
the estate will be set aside where 
the guardian obtained the assignment 
by concealing the real worth of the 
estate.—Shenk v. Alex, 222 N.W. 197, 
246 Mich. 167. 

7. La.—^In re Onorato, 14 So. 299, 
300, 46 La.Ann. 73. 


Si Wash.—^Eisenhower v. Vaughn, 
163 P. 768, 96 Wash. 256. 

9. Pa.—In re Graham’s Estate, 23 
A.2d 236, 147 Pa.Super. 67, affirmed 
81 A.2d 126, 846 Pa. 479—In re 
Rambo's Estate, 187 A. 303, 123 
Pa.Super. 666—^Fulton National 

Bank v. Haldeman, SO Pa.Diet. & 
Co. 689, 45 Lanc.L.Rev. 681, 61 
York Leg.Rec. 111. 

la Md.—In re Colvin, 8 Md.Ch. 278. 

S.C.—Guerard v. Gaillard, 49 S.C.L. 

22 . 

11 . S.C.—Guerard v. Gaillard, supra. 

12 . Cal.—In re Kelley, 194 P. 4, 184 
Cal. 448. 

13. S.C.—Guerard v. Gaillard, 49 S.C. 
L. 22. 

14i, Colo.—^Hilliard v. McCrory, 134 
P.2d 1057, 110 Colo. 369. 

IlL—In re Hire's Estate, 33 N.E.2d 
652, 309 IlLApp. 566, reversed on 
other grounds Hire v. Hrudlcka, 40 
N.E.2d 68. 379 Ill. 201. 

Iowa.—Dean v. Estate of Atwood, 
212 N.W. 371, 221 Iowa 1888. 

Minn.—Johnson v. Johnson, 8 N.W. 
2d 620, 214 Minn. 462. 

N.T.—In re Grant's Estate, 204 N.T. 
S. 238, 122 Mlsc. 491—In re Wain- 
man’s Estate, 200 N.Y.S. 893, 121 
Mlsc. 318. 

Pa.—In re Brenelser’s Estate, Com. 
PL, 36 Berks Co. 170, 67 York Leg. 
Rec. 16. 

32 C.J. p 692 note 73. 

Duty to protect insane ward's Inter¬ 
est see Infra { 86a. 

Powers of guardian of Insane person 
as to conduct of actions see Infra 
SS 186, 142. 

Rights and powers of guardian ad 
litem of Insane person see infra 
§ 144. 

Right of guardian of insane person 

192 


to vote stock of Incompetent sse 

Corporations S* 548 e (6). 

Blsposltlon. of assets 

(1) Statutes providing for appoint¬ 
ment of guardians for incompetents' 
property do not contemplate disposi¬ 
tion of ward’s assets, unless his es¬ 
tate Is or probably will be Insolvent, 
but simply contemplate that his busi¬ 
ness affairs shall be conducted by 
guardian instead of ward.—^In re 
Simpson's Estate, 282 N.W. 283, 226 
Iowa 1194, 119 A.Li.R. 1208. 

(2) Property of lunatic must be 
handled in light of fact that estate 
is estate of lunatic and that he may 
regain his reason, and when he does 
his property is to be handed back 
to him.—Commonwealth ex rel. 
Flowers v. Flowers, 191 A. 914, 326 
Pa. 188. 

(3) Powers impliedly conferred by 
the appointment of a trustee for an 
insane person do not include author¬ 
ity to distribute any of property of 
the lunatic to adult children—^In re 
Schwartz, DeLCh., 84 A.2d 275. 

(4) A guardian was chargeable 
with amount of insane ward's estate 
distributed during his lifetime, not¬ 
withstanding that distribution was 
made to ward's children, since a 
guardian is not authorized to dis¬ 
tribute a ward's estate during his 
lifetime.—^Marks v. Marks, 16 N.E.2d 
609, 58 Ohio App. 266. 

(6) Where trust agreement was 
executed for purpose of llQuidatlng 
partnership, but it appeared that pri¬ 
or to execution of the agreement one 
of Ihe partners had become the ben¬ 
eficial owner of partnership prop¬ 
erty Including Iowa real estate, as 
result of excessive withdrawals by 
the other partners, Interest of incom- 
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possession and control of it,^® until the termination | the court.^^ However, he has no right to do so 
of the guardianship,subject to the supervision of I 


petent other partner became sub¬ 
ject to the trust a^eeznent, al- 
thouffh execution of agreement on his 
behalf was made by conservatrlx 
appointed In Illinois.—Meents v. 
Comstock. 2S6 N.W. 721, 230 Iowa 63. 

(6) Where partnership agreement 
provided that Stock Exchangre seat 
of one partner should be his con¬ 
tribution to capital account of the 
partnership, and that on dissolution 
of partnership the membership should 
be disposed of and proceeds added to 
assets of partnership, eauitable title 
to seat was in the partnership, and, 
on dissolution of i>artnership and 
sale of seat, partnership was enti¬ 
tled to summary order requiring 
committee of incompetent partner 
to turn over proceeds of Stock Ex¬ 
change membership to liquidating 
partner, resort to an action not be¬ 
ing necessary.—In re Snow, 299 N. 
T.S. 287. 252 App.Dlv. 369, reset¬ 
tled 1 N.T.S.2d 649, 263 App.Dlv. 
717, affirmed Snow v. McLane, 14 N. 
E.2d 298. 277 N.Y. 660. 

(7) Distribution of estate by 
guardian on death of ward see su¬ 
pra S 34. 

Buies which apply to management 
of trust estate are not applicable to 
acts of committees In lunacy, since 
lunatics, their property, proceedings 
affecting them, and their status be¬ 
fore the courts are In a class apart 
from afl others.—Commonwealth ex 
rel. Flowers v. Flowers, 191 A, 914, 
326 Pa. 138. 

Committee of person of mental In¬ 
competent is without power over es¬ 
tate of Incompetent.—In re Morgan, 
259 N.T.S. 389, 144 Misc. 762. 
Community estate 

Wife appointed guardian of Insane 
husband was empowered to manage 
and control community estate In oil 
royalties, conveyed to corporation in 
trust for him, and hence entitled to 
assent to and receive proceeds of 
corporation's sale thereof without 
prior probate court order.—^Ashby v. 
Standard Pipe & Supply Co., Tex. 
Civ.App., 56 S.W.2d 218, error re¬ 
fused. 

Conservator has xigrhts and duties 
of guardian of insane person, except 
as to custody of person.—Johnson v. 
Nourse. 156 N.H. 467, 258 Mass. 
417. 

Cuaxdlan having same powers as 

oommlttee 

In some Jurisdictions the powers 
of a guardian extend only to custody 
of property of feeble-minded or 
weak-minded person, and as to es¬ 
tate of such person gruardlan has 
same powers eui oommlttee of In- 
Mne person.—^Barclay-Westmoreland 
Trust Co. V. Dollar Sav. Bank. 12 A. 

44 C. J.S.-13 


2d 586, 885 Pa. 421—^In re Oerlach's 
Estate, 193 A. 467, 127 Pa.Super. 293 
—^In re Brenelaer's Estate, Pa.Com. 
FI., 86 Berks Co. 170,’ 57 York Leg. 
Hec. 16—In re Bala's Estate, Pa.Com. 
PI., 36 Luz.Leg.Ileg. 268. 

Power to change act performed by 

The general proposition that the 
committee occupies the same posi¬ 
tion and Alls the same place as the 
lunatic with regard to his estate ap¬ 
plies only to ministerial acts, the 
protection of the estate, the collect¬ 
ing of assets, and caring for the in¬ 
competent, but it does not confer on 
the committee a discretionary power 
to change an act performed by the 
Incompetent before he was afflicted 
with the disability and deprive the 
beneficiary of that act and of a right 
conferred by the Incompetent when 
he was mentally qualified to confer 
It. 

N.J.—In re- Cooper's Estate, 123 A. 
46, 95 N.J.Eq. 210, 80 A.L.R. 678, 
reversing 119 A. 634, 94 N.J.Eq. 
380. 

N.Y.—^In re Grant's Estate, 204 N.Y. 
S. 238, 122 Mlsc. 491—In re Wain- 
man's Estate, 200 N.Y.S. 893, 121 
Mlsc. 818. 

Snsefty on guardian’s bond has no 
anthority to control guardian's man¬ 
agement of estate.—^American In¬ 
demnity Co. V. First Nat. Bank, Tex. 
Civ.App,, 94 S.W.2d 1268. 

15. Ala.—Ward v. Stallworth, 11 So. 

2d 874, 248 Ala. 661. 

D.C.—^Rivers v. Munson, 126 F.3d 
393, 74 APP.D.C. 177. 

Ga.—Holcombe v. Lastlnger, 167 S.E. 

605, 46 Ga.App. 320. 

IlL—Cravens v. Haas, 48 N.E.2d 611, 
818 IlLApp. 447. 

lowcu—Schultz V. Gay, 223 N.W. 496, 
207 Iowa 738. 

N.Y.—^Hunn v. New York State 
Teachers' Retirement System, 28 
N.Y.S.2d 366, 176 Mlsc. 643, revers¬ 
ed on other grounds 35 N.Y.S.2d 49, 
264 App.Dlv. 188, reversed on other 
grounds 46 N.E.2d 161, 289 N.Y. 
171. 

Tex.—Simpson v. Booth, Civ.App., 
168 S.W.2d 1080, error refused, 

32 C.J. p 692 note 74. 

Collection of assets see Infra 9 86 b. 
Savings account of Inoomp'etent vet¬ 
eran 

The statute relating to Incompe¬ 
tent veterans authorized court ap¬ 
pointing committee of property of 
incompetent veteran to give com¬ 
mittee custody of incompetent's en¬ 
tire estate, including a savljigs ac¬ 
count, and not merely of his pension 
funds.—Erupp v. Franklin Sav. Bank 
in City of New York, 6 N.Y.S.2d. 865, 
256 App.Div. 15. 


Property In another state 

The guardian appointed In one 
state for the , estate of a resident 
incompetent could deal with person¬ 
alty owned by Incompetent in an¬ 
other state. slTice personalty would 
be under Jurisdiction of state of In¬ 
competent's residence.—In re Boutz* 
Guardianship, 76 P.2d 154, 24 Cal. 
App.2d 644. 

Becovery of possession by ward or 
purchaser from ward 
Neither a ward, nor one purchas¬ 
ing from ward land which Is In pos¬ 
session of guardian legally charged 
with its management, can recover 
such possession at law from guard¬ 
ian while duty and authority as such 
continue In guardian.—Ward v. Stall- 
worth. 11 So.2d 374, 243 Ala. 661. 

ISi Ga.—Bonner v. Elvans, 15 S.E. 
906, 89 Ga. 666—^Holcombe v. Last¬ 
lnger. 167 S.E. 605, 46 Ga.App. 320. 

17. Flsu—State ex rel. Barnett Nat. 
Bank of Jacksonville v. Lewis, 189 
So. 673, 138 Fla. 119. 

Iowa.—In re Ost’s Estate, 285 N.W. 
70. 211 Iowa 1085. 

N.Y.—^In re McGulnnesa, 48 N.E.2d 
286. 290 N.Y. 117—In re Merritt, 16 
N.E.2d 404, 278 N.Y. 74, reversing 
800 N.Y.S. 71. 252 App.Div. 872— 
Application of Lannlng, 38 N.Y.S. 
2d 27. 179 Mlsc. 188—In re Av- 
chln's Estate. 285 N.Y.S. 762. 158 
Mlsc. 388—^In re Rasmussen's Es¬ 
tate,' 264 N.Y.S. 231, 147 Misc. 564. 
Tex.—Mast v. Orum, 132 S.W.2d 105, 
134 Tex. 106, affirming, Clv.App.. 
Ill S.W.2d 1129—^American Indem¬ 
nity Co. v. First Nat. Bank, Civ. 
App., 94 S.W.2d 1258. 

Wyo.—Casper Nat Bank v, Swanson, 
291 P. 812, 42 Wyo. 113. 

32 C.J. p 693 note 99. 

XUstraotlonB from court 

(1) Where duty of guardian Is a 
matter of doubt, It Is his right to 
ask and receive the aid of the court 
In the execution of his trust. 

N.J.—In re Degnan, 104 A. 789, 122 

N.J.Eq. 470. 

.W.Va.—McDonald v. Jarvis, 60 S.E. 

090, 64 W.Va. 62, 131 Am.S.R. 889. 
32 C.J. p 693 note 1. 

(2) Where hls power to act clearly 
exists, but Is discretionary, he may 
ask the court for Instructions as to 
the wisdom of exercising It in a par¬ 
ticular manner. 

:N.J.—Cooper v. Wallace, 36 A. 676, 56 
N.J.Eq. 192. 

Pa.—^In re Post's Estate, 19 Pa.Dl8t. 
61. 

(8) However, It has been also held 
that, where the petition for Instruc- 
I tlons presents no question of law but 
Involves merely the propriety of the 
exercise of the guardian's Judgment 
in the administration of the estate, 
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until he h&s duly qualified.^S To deprive the guard¬ 
ian of such possession and control before the ward 
is restored to sanity, it is necessary that his letters 
be revoked and another guardian appointed.^® 

The guardian or committee has no title to i.he 
property of his ward,2® either in trust or other- 
wise,2i but the title remains in the ward.22 The 
guardian is not the agent of his ward,23 but is the 
mere bailiff or curator of the ward’s property his 
possession is the possession of the court.^® Anyone 
dealing with a guardian or committee as such is 
chargeable with knowledge of the limits of his pow- 
ers.2® In applications to these rules it has been 
held that a promise which may at any time be re¬ 
called by the promisor may likewise be recalled and 
revoked by his guardian on the promisor becoming 


non compos mentis;^ and that a conservator has 
no right to dispose of funds of his ward by paying 
them over to another perscm on the latter’s agree¬ 
ment* to pay over to the heirs of the ward after her 
death what remains after supporting the ward and 
paying her funeral expenses.^s 

At common law, the powers of the guardian or 
committee are merely such as are essential to the 
temporary preservation of the estate.2® The right 
to exercise any control over the property of the 
ward beyond this must be found in some legisla¬ 
tive grant.2® At present the powers of guardians 
or committees of an insane person over the assets 
of their wards are generally fixed by statute,®^ and 
they usually are entitled and limited to the powers 


the petition will be denied and the 
matter may be presented on his ac- 
countingr.—In re Hotallngr, 294 N.T. 
S. 953p 250 App.Dlv. 489—^In re Hage- 
dom, 27 N.Y.S.2d 48. 178 Mlsc. 288. 
Subject to orders of cleil: 

Under Comp.St. {S 2183-2188. 
guardian la subject to orders of clerk 
who appointed him and to whom he 
must account.—Read v. Turner,. 158 
S.m 475, 200 N.C. 773. 
la, PlUng' bond 

N.Y.—Thayer v. Brie County Sav. 
Bank, 146 N.T.S. 808, 160 App.Dlv. 
300, affirmed IISONT.E. 446, 217 N. 
Y. 601. 

19- Ga.—^Holcombe v. Lastinger, 167 
S.B. 605, 46 Ga.App. 320. 

32 G.J. p 692 note 78. 

Powers of new guardian before rev¬ 
ocation, 

One subsequently appointed guard¬ 
ian for estate of Insane person may 
not Interfere with first appointee, 
but, on establishing that first ap¬ 
pointment was void, may proceed 
without further appointment.—^Baker 
V. Smith's Estate. 18 S.W.2d 147. 223 
Mo.App. 1284, 226 Mo.App. 510. 

90. U.S.—Johnson v. U. S., C.C.A. 

Minn., 87 P.2d 940, 109 A.L..R. 949. 
Del.—Equitable Trust Co. v. Union 
Nat. Bank, Oh., IS A.2d 228. 

Md.—^Alexander v. Rose, 30 A.2d 785, 
181 Md. 447. 

Mass.—Coolldge v. Brown, 190 N.E. 
723, 286 Mass. 504—Johnson v. 

Nourse, 155 N.E. 457, 268 Mass. 
417. 

N.Y.—In re James' Estate, 26 N.Y.S. 
2d 186, 261 App.Dlv. 480—In re 
Ireland's Will. 247 N.Y.S. 267, 281 
App.Dlv. 288, citing Corpus Juris, 
and reversed on other grounds In 
re Ireland's Estate, 177 N.E. 406, 
261 N.Y. 1B6—^Application of Lan- 
ning, 38 N.Y.S.2d 27, 179 Mlsc. 188. 
S.D.—^Farmers' State Bank of Witten 
V. Youngqulst, 220 N.W. 474, 53 S.D. 
129. 

Wls.—In re Paulsen's Guardianship, 


282 N.W. 36, 38, 229 Wis. 262, quot¬ 
ing Corpus Juris. 

Wyo.—Casper Nat Bank v. Swanson, 
291 P. 812, 42 Wyo. 113. 

32 C.J. p 692 note 79. 

Title to Joint bank account 

Donor's conservator, causing trans¬ 
fer to himself, without donee's con¬ 
sent, of savings account owned Joint¬ 
ly by donor and donee, acquired, In 
absence of evidence of donor’s neces¬ 
sities, no title against donee.—Cool¬ 
ldge V. Brown. 190 N.HL 723, 286 
Mass. 504. 

21- Mo.—Williams v. Maxwell, 82 S. 
W.2d 270. 

N.J.—Cooper v. Wallace, 36 A. 676, 65 
N.J.Bq. 192. 

22- Mo.—^Williams v. Maxwell, 82 S. 
W.2d 270. 274, citing Corpus Juris. 

Va.—Shands v. Shands, 7 S.E.2d 112, 
175 Va. 156. 

32 C.J. p 692 note 82. 

Ward remains equitable owner 
Pa,—^In re Morison, 87 Pa.Dlst. & Co. 
694. 

Puzobase by guardian for ward 

(1) Where guardian, on advice of 
bank trust officers, with incompe¬ 
tent's funds purchased from bank 
collateral trust gold notes of finance 
corporation affiliated with and con¬ 
trolled by the bank, title to the notes 
wan In the Incompetent.—Spann v. 
First Nat. Bank of Montgomery, 200 
So. 654, 240 Ala. 539. 

(2) Insane ward obtained sufficient 
title by foreclosure deed on sale of 
property under trust deed to author¬ 
ize maintenance of action in eject¬ 
ment. qotwlthstandlng property was 
conveyed to guardian for the ward 
where deed further recited that prop¬ 
erty belonged to estate of the ward 
and that guardian held title for him, 
especially where guardian was mak¬ 
ing no claim to the property.—Wil¬ 
liams V. Maxwell, Mo., 82 S,W.2d 270. 

23. Wls.—In re Paulsen's Guardian¬ 
ship, 282 N.W. 36, 229 Wls. 262. 

194. 


Wyo.—Casper Nat Bank v. Swanson, 
291 P. 812, 42 Wyo. 113. 

32 C.J. p 692 note 83. 

24. N.Y.—^Application of Lannlng, 38 
N.Y.S.2d 27, 179 Mlsc. 188. 

Pa.—Barclay-Westmoreland Trust 

Co. V. Dollar Sav. Bank, 12 A.2d 
686, 338 Pa. 421—Commonwealth ex 
rel. Flowers v. Flowers. 191 A. 914, 
326 Pa. 138—^In re Gerlach’a Es¬ 
tate, 193 A. 467, 127 Pa.Super. 
293—In re Gainter's Estate, 36 Pa. 
Dlst & Co. 629, 63 York Leg.Rec. 
147. 

Wis.—In re Paulsen's Guardianship, 
282 N.W. 36, 229 Wls. 262. 

32 C.J. p 692 note 84. 

Guardian or committee as officer of 
court see supra S 35. 

Bights coextensive with Tights of 
word 

N.Y.—Murtaugh v. Yokohama Specie 
Bank, 269 N.Y.S. 65, 149 Mlsc. 693. 

25. Wls.—^In re Paulsen's Guardian¬ 
ship, 282 N.W. 36, 229 Wis. 262. 

32 C.J. p 692 note 85. 

28. Conn.—Church v. Roaensteln, 82 
A. 568, 86 Conn. 279. 

Utah.—Reams v. Taylor, 87 P. 1089, 
31 Utah 288. 120 Am.S.R. 930, 8 
L.R.A.,N.S., 436, 11 Ann.Cas. 61. 

27. Mich.—^Buhler v. Trombly, 102 
N.W. 647, 139 Mich. 667, reheard 
108 N.W. 343, 139 Mich. 567. 

28. Conn.—Sanford v. Hayes, 19 
Conn. 691. 

29. Wis.—In re Paulsen's Guardian¬ 
ship, 282 N.W. 36, 229 Wls. 262. 

32 C.J. p 692 note 86. 

30. N.J.—Cooper v. Wallace, 86 A. 
675, 56 N.J.Eq. 192. 

31. Iowa.—In re Brice's Guardian¬ 
ship, 8 N.W.2d 576. 

Xdbeml construction of statute 

Iowa.—In re Brice’s Guardianship, 
supra. 

Similar to guardian of minor 

Fla.—Gruber v. Cobey, 12 So.2d 461. 
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thus conferred,or conferred by order of court.88 

The consent or advice of the ward ordinarily is 
no excuse for any act on the part of the guardian 
which would otherwise be unjustifiable and the 
acts of the guardian which transcend his statutory 
authority cannot be approved or ratified by the 
court.s® However, the unauthorized acts of a com¬ 
mittee or guardian may be affirmed or ratified by 
the ward on his restoration to sanity^B or by a sub¬ 
sequent committee who has authority so to do.^^ 
Such ratification may be implied from conduct®® 
The ward may also be estopped from repudiating 
his committee’s unauthorized transaction by accept¬ 
ing its benefit, after his restoration to sanity.®® 

b. Relative Power of Guardian and Prior Trus¬ 
tee 

The authority of a testamentary trustee holding funds 
for the benefit of the ward is not divested by the appoint¬ 
ment of a committee or guardian, although the committee 
ordinarily la entitled to the Income from the funds so 
held. 

The appointment of a committee or guardian of 
an insane person does not ipso facto divest the au¬ 
thority of a testamentary trustee holding funds for 
the benefit of the ward.^® The committee takes the 
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estate subject to the execution of the trust and the 
rights of the remote beneficiaries of the funds.^^ 
Although the trustee may lawfully hold the corpus 
of the estate,42 the committee ordinarily is entitled 
to the income.^® 

c. Power to Bind Ward or His Estate 

(1) In general 

(2) Election for ward 

(3) Settlement or arbitration of claims 

(1) In General 

A committee or guardian of an insane person ordi¬ 
narily is without power to bind the ward or his estate un¬ 
less authority to do so Is conferred by statute or order of 
court. 

In the absence of statute allowing it, or an order 
of court permitting it, a committee or guardian of 
an insane person ordinarily has no power to bind 
the ward or his estate,^^ by contractus or by cove¬ 
nants in a deed;^® but he may do so under direc¬ 
tion of the court^^ within the limits of its statutory 
authority.^® 

A guardian or conservator has implied power to 
make contracts as far as they are involved in the 
exercise of the "^powers expressly granted him by 


Iowa.—^Appanoose County v. Henke, 
223 N.W. 876, 207 Iowa 886. 

33. Wis.—^In re Paulsen’s Guardian¬ 
ship, 282 N.W. 86. 229 Wis. 262. 

32 C.J. p 692 note 89. 

33 . N.T.—Grant v. Humbert, 100 N. 
Y.S. 44. 114 APP.D1V. 462. 

Tex.—^Mast v. Orum, 182 S.W.2d 105, 
184 Tex. 106, affirming, Clv.App., 
Ill S.W.2d 1129. 

34. Ill.—^In re Nonnast’s Estate, 21 

N.B.2d 796, 300 Ill.App. 637, modi¬ 
fied on other grounds Nonnast v. 
Northern Trust Co., 29 N.B.2d 261, 
374 Ill. 248. . 

Mass.—Witherlngton v. Nickerson, 
152 N.m 707. 256 Mass. 861. 
Oonsent during ludd interval 
The guardian of an insane person 
may not justify the giving away of 
his ward's estate by showing that 
his ward had lucid Intervals and 
that during a lucid interval the ward 
directed such disposition.—^In re 
Guardianship of Fires, 84 Hawaii 
607. 

35. Ill.—^Nonnast v. Northern Trust 
Co.. 29 N.E.2d 251, 374 Ill. 248. 
modifying In re Nonnast’s Estate, 
21 N.E.2d 796, 800 Ill.App. 687. 

36. U.S.—Hager v. Pacific Mut Life 
Ins. Co., D.C.E:y., 43 F.Supp. 22: 

Colo.—^Hunt V. Hunt, 264 P. 662, 83 
Colo. 282, error dismissed 49 S.Ct. 
. 186, 278 U.S. 688, 73 L.Ed. 519. 
N.T.—Newton v. Evers, 109 N.B. 118, 


216 N.T. 198, affirming 147 N.T.S. 
1061, 161 'App.Div. 811. 

32 C.J. p 693 note 94. 

37. Ky.—Campbell v. Bullock, 1 Ky. 
L. 333, 10 Ky.Op. 783. 

32 C.J. p 693 note 95. 

38. N.Y.—Newton v. Evers, 109 N. 
E 118, 216 N.T, 198, affirming 147 
N.T.S. 1061, 161 App.Div. 811, af¬ 
firming 137 N.T.S. 607, 77 Misc. 619. 

39. N.Y.—Newton v. Evers, 137 N.T. 
S. 507, 77 Misc. 619, affirmed 147 N. 
Y.S. 1061, 161 App.Div. 811, af¬ 
firmed 109 N.B. 118, 215 N.T. 198 
—Newton v. Evers, 128 N.T.S. 
1009, 68 Misc. 354, reversed on oth¬ 
er grounds 128 N.T.S. 327, 148 App. 
Div. 678. 

4a Ky.—Canaday v. Hopkins, 7 
Bush 108. 

N.Y.—Matter of Schwartz, 130 N.T.S. 
74, 146 App.Div. 286. 

41. Ky.—Canaday v. Hopkins, 7 
Bush 108. 

48. N.T.—^Matter of Schwartz, ISO 
N.T.S. 74, 145 App.Div. 286. 

Pa.—^In re Wilson, 2 Pa. 326. 

43. Mich.—^Nolan v. Garrison, 120 N. 

W. 977, 166 Mich. 397. 

82 C.J. p 694 note 18. 

4^ Colo.—^Rohrer v. Darrow, 182 P. 
13, 66 Colo. 463. 

Ky.—W. T. Slstrunk & Co. v. Navar¬ 
ra's Committee, 106 S.W.2d 1039, 
268 Ky. 768. 


Neb.—^In re Jurgensmeler's Estate, 6 
N.W.2d 233, 142 Neb. 188. 

32 C.J. p 694 note 19. 

Liabilities of, and claims against, 
estate of ward see infra §S 88-91. 
Binding estate for debt of another 
A committee of an insane per¬ 
son may not bind Incompetent or his 
estate for debt of another.—^Down¬ 
ing V. Siddens, 67 S.W.2d 1. 247 Ky. 
311. 

45. Iowa.—^Dean v. Estate of At¬ 
wood. 212 N.W. 371. 

Okl.—Pixlco V. Ming, 56 P.2d 1027. 
176 Okl. 858—^Morton v. Thomason, 
293 P. 1006, 146 Okl. 256. 

Pa.—In re Bala's Estate, Com.Pl., 
36 Luz.Leg.Heg. 268. 

32 C.J. p 694 note 20. 

Liability of guardian on contract 
see infra 6 86 c. 

4& Wis.—^Person v. Merrick, 5 Wis. 
231. 

47. Ill.—^Nonnast v. Northern Trust 
Co., 29 N.E.2d 251, 874 Ill. 248. 
modifying In re Nonnast's Estate, 
21 N.E.2d 796, 300 Ill.App. 637. 
N.T.—Kent v. West. 58 N.T.S. 244, 
88 App.Div. 112, appeal dismissed 
67 N.E. 1114, 168 N.T. 689. 
Xiegality of contract 
Mich.—^Landwehr v. Holland City 
State Bank, 279 N.W. 497, 284 Mich. 
243. 

4 & Colo.—^Rohrer v. Darrow, 182 P 
18, 66 Colo. 468. 
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statute.^^ Under the direction of the court, or 
subject to its approval,50 the committee or guardian 
may make contracts for the care and support of the 
ward,51 and charge the ward's estate therewith.®^ 
Even without the consent or authorization of the 
court it has been held that the guardian may, while 
discharging his duty to support the ward, enter in¬ 
to contracts for such purpose,® 3 and may bind the 
estate by consenting to the supplying of his ward's 
necessaries.®^ Within the limits of his authority, it 
has been held that the guardian may bind the ward 
by acts dearly for the ward’s benefit.®® 

Borrowing money. The committee or guardian 
has no power to borrow money®® without the au¬ 
thority of the court,®^ and, in some jurisdictions, the 
advice of a family meeting is necessary.®® 

Carrying on business. In the absence of statutory 
authority and without an order of court permitting 
it, the committee or guardian has no power to en¬ 
gage in business for the ward®® or to bind his estate 
by contracts relating to such business;®® but in 
some jurisdictions the court may direct and order 
him to continue the business of the ward,®^ although 
such powers should be exercised with caution.®® 

It has even been held that the guardian may con¬ 


tinue the business without an order of court au¬ 
thorizing him to do so; that the fact that he does 
so without an order of court only places on him 
the burden of showing that in doing so he exercised 
such prudence and sound discretion as amounted to 
due care, in the event if should be charged that its 
continuance was not for the best interest of his 
ward's estate.®® 

Waiver of ward*s rights. The committee or 
guardian ordinarily cannot waive any rights of the 
ward that he might enforce®^ without the approval 
of the court,®® especially as to his freehold estate.®® 
However, it has been held that he may waive his 
ward's rights and bind the ward thereby, if it is 
within his authority and clearly for the ward's bene- 
fit.®7 

(2) Election for Ward 

An election for an Insane ward ordinarily should be 
exercised by the court and not by hie guardian or com- 
mittee. 

An insane person is incapable of exercising a 
right or power of election, as considered infra § 
100, and although it has been held that the commit¬ 
tee or guardian may, in a proper case, make an 
election for his ward,®® ordinarily it should be ex¬ 
ercised by the court®® and not by the committee or 


49. Conn.—Stempel v. Middletown 
Trust Co.. 15 A.2d SOB. 127 Conn. 
20S. 

50. Ind,—Masters v. Jones, 64 N.E. 
213. 168 Ind. 647. 

51. Ind.—Masters v. Jones, supra. 

32 C.J. p 694 note 26. 

SSL Ind.—^Masters v. Jones, supra. 
Liability of estate for support of 
ward see Infra S 89. 

53. Minn.—Matthews v. Mires, 160 
N.W. 187,186 Minn. 94, L.R.A-.1917B 
676. 

32 C.J. p 694 note 29. 

Duty of gruardian to provide for 
ward see supra S 76. 

54k Iowa.—Snyder v. Nixon, 176 N. 

W. 808, 188 Iowa 779. 

65. Pa.—Sharpless. v. Boldt, 67 A. 
652, 218 Pa. 372. 

56k Conn.—Church v. Bosenstelu, 82 
A. 568, 85 Conn. 279. 

La.—Succession of Hardoln, 18 La. 
Ann. 24. 

Allowances for money borrowed for 
support of ward see infra § 87 e 
( 2 ). 

Liability of ffuardlan for payment of 
money borrowed see Infra 5 86 c. 
57. La.—Succession of Hardoln. su¬ 
pra. , 

68 L La.—Succession of Hardoln, su- 
' pra. 

60. Ky.—W. T. Sistrunk & Co. v. 
Natrarra's Committee, 106 S.W.2d 
1089, 268 Ky. 768. 


La.-—H. T. Cottam & Co. v. O'Shee 
Bros. Coffee Co., 2 La.App. 427. 

32 C.J. p 694 note 42. 

Allowance of indebtedness Incurred 
In account see infra | 87 e (1). 

60. Ky.—^W. T. Sistrunk & Co. v. 
Navarra’s Committee, 105 S.W.2d 
1039, 268 Ky. 753. 

N.Y.—Kent v. West, 53 N.T.S. 244, 
S3 App.Div. 112, appeal dismissed. 
57 N.E. 1114, 168 N.T. 589. 
Fxlvlleare on lands 

One employed by curator to carry 
on Interdict's business has no priv¬ 
ilege on funds thereof.—H. T. Cottam 
& Co. v. O’Shee Bros. Coffee Co., 2 
La.App. 427. 

61. Md.—^Douglass v. Safe Deposit 
& Trust Co. of Baltimore, 150 A. 
87, 169 Md. 81. 

.Mo.—State v. Jones, 1 S.W. 366, 89 
Mo. 470. 

32 C.J. p 694 note 44. 

Isa. Kentnoky It is doubtful that the 
circuit court may authorize the 
guardian to continue the business 
of the ward except perhaps tempo¬ 
rarily for the purpose of winding 
It up and disposing of it.—W. T. 
Sistrunk & Co. v. Navarra's Com¬ 
mittee. 106 S.W,2d 1089, 268 Ky. 763. 

62. Mo.—State v, Jones, 1 S.W. 365, 
89 Mo. 470. 

63. Ind.—Sohl v. Walnwiight Trust 
Co., 130 N.E. 282, 76 Ind.App. 198, 
rehearing denied 141 N.E. xxl. 
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64. U.S.—Jensen v. U. 6., D.C.Idaho, 
19 P.Supp. 494—Shambeglan ▼. U. 
S., D.C.R.X., 14 F.Supp. 93. 

N.T.—In re Murphy’s Committee, 236 
N.T.S. 343, 134 Mlsc. 683, modified 
on other grounds 287 N.T.S. 448, 
227 App.Div. 839. 

82 C.J. p 695 note 64. 

65. Neb.—^Plrst Trust Co. v. Ham¬ 
mond, 298 N.W. 144, 139 Neb. 646. 

N.T.—In re Hills' Will, 191 N.B. 12, 
264 N.T. 349, 93 A.L.R. 1380, revers- 
‘Ing 268 N.T.S. 907, 240 App.Div. 
968, afllrmlng In re Hills' Bstate, 
269 N.T.S. 558, 160 Misc. 518. 

66. Pa.—^Warden v. Blchbaum, 14 
Pa. 121. 

82 C.J. p 696 note 55. 

67. Pa.—Sharpless v. Boldt, 67 A. 
652. 218 Pa. 372. 

68. Tex.—Fltzwllliams v. Davie, 43 
S.W. 840, 18 Tex.Clv.App. 81. 

32 C.J. p 695 note 59. 

Election by guardian as to devises 
or legacies see the C.J.S. title Wills 
§ 1245, also 69 C.J. p 1110 note 17 
et seq. 

69. Minn.—Rlckel ▼. Peck, 2 N.W. 2d 
140, 211 Minn. 676, 138 A.L.R. 1375. 

N.J,—^In re Degnan, 194 A. 789, 122 
N.J.Eq. 470. 

N.T.—In re Hills' Will, 191 N.B. 12, 
264 N.T. 349. 98 A.L.R. 1380, re¬ 
versing 268 N.T.S. 907, 240 App. 
Dlv. 968, affirming In re Hills’ Es¬ 
tate, 269 N.T.S. 658, 160 Misc. 618 
—Ganley v. Lincoln Sav. Bank of 
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guardian.70 To authorize such election it should 
clearly appear to be for the best interests of the 
wardJi . 

(3) Settlement or Arbitration of Claims 

Under statutory authority the guardian of an Insane 
person, with the approval of the court, may compromise 
a claim. 

When authorized by statute, the guardian of an 
insane person, with the approval of the court, may 
compromise a claim, *^2 and a settlement made with¬ 
out leave of court is invalid. Under such statutes 
the court may approve the compromise of only such 
claims as are valid and legally enforceable.^^ Un¬ 
der the authority of the court the guardian may 
compromise a pending suit.^6 Where the appoint¬ 
ment of a guardian is void, he has no authority to 
make a settlement.^® 

Arbitration of claUns. A committee or guardian 
may, in a proper case, submit the claims of his 
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ward to arbitration. 

d. Investments, Loans, and Depomts 

(1) Investments 

(2) Loans 

(3) Deposits 

(1) Investments 

(a) In general 

(b) Incompetent veterans 

(a) In General 

The committee or guardian of an insane person ordi¬ 
narily Is required to invest the funds of his ward, and 
such Investments must be in such securities as are pre¬ 
scribed by statute or order of court. 

The committee or guardian of an insane person 
ordinarily is under a duty, sometimes as a result of 
express statutory provisions, to invest the funds 
of the ward and to keep them invested, for his 
benefit.*^® The committee or guardian is vested 
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Brooklyn. 13 N.T.S.2d 671, 2B7 
App.Blv. 609. 

Or.—Oregon Mut. Life Ins. Co. v. 
James. Ill P.2d 1026, 1029. 166 Or. 
336. citing CorpiUB Jude. 

Pa.—^Bx parte Reading. 21 Pa.Dlst. 
& Co, 49—In re Stelnlger's Estate, 
6 Pa.Dlst. & Co. 472. 

Tenn.—Foils v. Jones, 132 S.W.2d 
205, 175 Tenn. 77. 

32 C.J. p 695 note 60. 

Xnlarglag estate tall Into fee 
Chancery court may exercise the 
right for the benefit of an Insane 
tenant in tail of enlarging his es¬ 
tate into a fee, the rule that equity 
will not enforce an unexecuted pow¬ 
er, or cure a defective execution of a 
power being inapplicable to a prop¬ 
erty right held by a lunatic, the exer¬ 
cise of which right Is to the benefit 
of his estate.—In re Reeves, 92 A. 
246, 10 Del.Ch. 324. 

70. N.T.—In re Hills' Will, 191 N.B. 
12. 264 N.Y. 849, 93 A.L.R. 1880, 
reversing 268 N.T.S. 907, 240 App. 
Dlv. 968. affirming In re Hills' Es¬ 
tate. 269 N.Y.S. 658, 150 Mlsc. 518 
—^In re Rasmussen’s Estate, 264 
N.Y.S. 231, 147 Misc. 564—In re 
Grant’s Estate, 204 N.Y.S. 238, 
122 Misc. 491. 

Or.—Oregon Mut. Life Ins. Co. v. 

James, 111 P.2d 1026, 166 Or. 336. 
WIs.—Kay v. Erickson. 244 N.W. 626, 
209 WIs. 147. 

32 CJ. p 695 note 61. 

Season for rule 

Or.—Oregon Mut Life Ina Co. v. 
James, 111 P.2d 1026, 1029, 166 
Or. 336. 

32 aj. p 696 note 61 [a]: 

Where election is for laeoxiipetent’s 
>>«nefit it may he sustained.—^Moor¬ 
head, v. Teachers' Retirement Board, 
234 N.Y.S. 626. 184 Misc. 128. i 


71. Ill.—McCartney v. Jacobs, 123 
N.B. 557, 288 Ill. 568, 4 A.L.R. 1120. 

Tenn.—Folts v. Jones, 132 S.W.2d 
205, 207, 175 Tenn. 77, citing Cor¬ 
pus Juris. 

72. Ark.—^Unlon Cent. Life Ins. Co. 
V. Boggs. 66 S.W.2d 1077, 188 Ark. 
604. 

Cal.—In re Guardianship of Oarlon's 
Estate. 110 P.2d 488, 43 Cal.App.2d 
204. 

W.Va.—^Purcell v. Robertson, 8 S.E. 

2d 881, 122 W.Va. 287. 

Court authorised to approve settle¬ 
ment 

Probate court had no Jurisdiction 
to authorize guardian of insane per¬ 
son to compromise settlement of 
ward's claim under disability clause 
of Insurance policy, rights of parties 
being in dispute resulting in litiga¬ 
tion of which probate court had no 
Jurisdiction.—Union Cent. Life Ins. 
Co. V. Boggs, supra. 

73. Ky.—Intersouthern Life Ins. Co. 
V. Hughes’ Committee, 6 S.W.2d 
447, 224 Ky. 406. 

74. Cal.—In re Guardianship of 
Carlon’s Estate. 110 P.2d 488, 43 
Cal.App.2d 204. 

75. Ark.—^Union Cent. Life Ins. Co. 
V. Boggs. 66 S.W.2d 1077, 188 Ark, 
604. 

Iowa.—Salomon v. Newby, 228 N.W. 
661, 210 Iowa 1023. rehearing over¬ 
ruled 232 N.W. 176, 210 Iowa 1028. 
Conouxrenoe of gnazdiaa ad litem 
held not necessary.—Salomon v. 
Newby, supra. 

Ward who urged oonsummatlon is 

bound by settlement agreement en¬ 
tered into among beneficiaries under 
will, including duly appointed guard¬ 
ian of ward.—In re Lacroix's Estate, 
221 N.W. 166, 244 Mich. 148, certio¬ 
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rari denied 49 S.Ct. 852. 279 U.S. 
857, 73 L.Ed. 998. 

OonolusiveiLeBB of release 
Circuit court's finding on legally 
‘sufficient evidence that guardian’s 
compromise settlement pending suit 
of ward’s claim under Insurance pol¬ 
icy was made in good faith and was 
beneficial to award rendered guard¬ 
ian’s release to insurer valid and 
unimpeachable within compromise 
agrreement, and was conclusive on 
the parties.—^Unlon Cent. Life Ins. 
Co. V. Boggs, 66 S.W.2d 1077, 188 
Ark. 604. 

Setting aside settlemeut 
An improvident and fraudulent 
settlement by a guardian of his 
ward's cause of action, although ap- 
j proved by the court in which the ac¬ 
tion is pending, may be vacated, even, 
though it is not affirmatively shown 
that defendant in the action par- 
‘ ticlpated in the fraud.—^Daslch v. La- 
iRue Mining Co., 148 N.W. 45, 126 
I Minn. 194. 

76. U.S.—Hager v. Pacific Mut. Life 
Ins. Co., D.C.Ky., 43 F.Supp. 22. 

77. Conn.—^Hutchins v. Johnson, 12 
Conn. 376, 30 Am.D. 622. 

78. Fla.—Flrmin v. Sanborn, 161 So. 
555, 119 Fla. 896. 

Ill.—In re Sargent’s Estate, 276 Ill. 
App. 312. 

N.Y.—In re Carpenter. 263 N.Y.S. 795, 
146 Misc. 808. 

32 C.J. p 696 note 98. 

Liability for interest on funds not 
invested see Infra S 87d (8). 

I At commoxL law the guardian of 
Insane ward has no power to invest 
ward's money.—^Branch v. Veterans’ 

! Administration, 74 S.W.2d 800, 189 
Ark. 662. 
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with a sound discretion in the investment of his 
ward's funds,subject to such limitations and 
standards as are created by law.^o The investments 
should be kept separate from his own investments.*^ 
Where the funds of his ward are improperly used, 
the ward is entitled to any benefit from the transac¬ 
tion.** 

Investment in name of guardian. The invest¬ 
ments ordinarily should not be made in his own 
name, but as a committee or guardian,** and it has 
been held that where he invests the funds in his 
own name he is liable for any loss that may re¬ 
sult, irrespective of any question of good faith or 
honest intention on his part.*^ 

Order or approval of court. In the absence of a 
statutory requirement the guardian is not obliged 
to obtain the approval of the court before investing 


his ward's funds.*® Where required by statute, how¬ 
ever, the guardian must obtain an order of court** 
although, where the statute is permissive rather 
than mandatory, the failure of the guardian to se¬ 
cure an order of court does not render the guard¬ 
ian liable for loss resulting as long as he acted in 
good faith and exercised due care and prudence ;*7 
and it has been held that an investment may be 
subsequently approved so as to absolve the guard¬ 
ian of liability.** 

Where the guardian fails to obtain the approval 
of the court as required by statute he assumes the 
entire risk;** and it has been held that an invest¬ 
ment made without an order of court is at the risk 
of the guardian, although the approval of the court 
is not required by statute.** Where the guardian 
obtains the approval of the court he is, in the ab- 


Xavestmant "by Inoompatent 

Committee Is without authority to 
deliver funds to Incompetent for In¬ 
vestment, and Is accountable for 
funds of his estate so delivered.— 
In re Lawrence, 245 N.7.S. 234. 138 
Mlsc. 238. 

BjBTeot of eoonomlo deprossion 
Committee Is not, because of gen¬ 
eral economic Instability of country 
after his appointment, excused from 
Investing funds of ward.—^Burton v. 
Burton's Committee, 90 S.W.2d 687, 
262 Ky. 499. 

79. Ind.—Indiana Trust Co. v. Grif¬ 

fith. 95 N.B. 573, 176 Ind. 643, 44 
L.R.A.,N.S.. 896, Ann.Cas.l914A 

1023. 

80. N.Y.—In re Hotallng, 294 N.T.S. 
953, 250 App.Div. 489. 

81. Iowa—Mclntire v. Bailey, 110 
N.W. 588, 133 Iowa 418. 

88. Conn.—Church v. Hosenstein, 82 
A. 568, 85 Conn. 279. 

83. Ky.—^Pedigo v. Pedigo's Commit¬ 
tee, 57 S.W.2d 54. 247 Ky. 403. 

32 C.J. p 696 note 5. 

Where no ulterior purpose to de¬ 
fraud ward oould he shown, the mere 
fact that the home which guardian 
purchased with Insane ward's money 
was taken In the name of the guard¬ 
ian rather than in the name of the 
ward, as provided by law, did not 
charge the guardian with the amount 
paid therefor.—^Marks v. Marks, 16 
N.K.2d 609, 68 Ohio App. 266. 

84. Fla.—^Flrmln v. Sanborn, 161 
So. 565, 119 Fla. 396. 

85. Ind.—^In re Elgenmann's Guard¬ 
ianship, 14 N.B.2d 585, 214 Ind. 92, 
116 A.L.R. 432—^Indiana Trust Co. 
v. Griffith, 95 N.B. 573, 176 Ind. 648, 
44 L.B.A.,N.S., 896, Ann.Ca8.1914A 
1023. 

Me.—Hines v. Ayotte, 189 A. 885, 
186 Me. 103. 


Minn.—Champ v. Brown, 266 N.W. 
94, 197 Minn. 49. 

Pa.—In re Snyder's Estate, 81 A.2d 
132, 346 Pa. 615. 

Tex.—^Attaway v. Ellis, Civ.App., 173 
S.W.2d 367. 

86. Ill.—Cox V. Rice, 81 N.B.2d 786, 
376 Ill. 367, 134 A.L.R. 923. 

Iowa.—^In re Cannon’s Guardianship, 
1 N.W.2d 217, 231 Iowa 866—In re 
Fish’s Guardianship, 264 N.W. 642, 
220 Iowa 1328. 

Neb.—Wilkins v. Beal, 257 N.W. 486, 
128 Neb. 78. 

Pa.—In re Reibel's Estate, 23 Pa. 
Dlst & Co. 307—^In re Simco's Es¬ 
tate, 6 Pa.Dist. & Co. 813. 

S.D.—^In re Guardianship of Stead¬ 
man's Estate, 265 N.W. 596, 64 
S.D. 166. 

Tenn.—State ex rel. Wilson v. Meek, 
146 S.W.2d 961, 24 Tenn.App. 492 
—McCulston V. Haggard, 109 S.W. 
2d 413, 21 Tenn.App. 277. 

Tex.—^Moore v. Hanscom, 106 S.W. 
876, 101 Tex. 298, motions over¬ 
ruled in part and granted In part 
108 S.W. 160, 101 Tex. 298. 

32 C.J. p 696 note 9. 

Deposit of funds as Investment re¬ 
quiring approval of court see Infra 
subdivision d (3) of this section. 

County Judge’s approval of guard¬ 
ian’s annual reports, showing unau¬ 
thorized Investments of mentally In¬ 
competent ward's funds, did not ren¬ 
der such Investments legal or .law¬ 
ful under general guardianship stat¬ 
ute.—State ex rel. Wilson v. Meek, 
146 S.W.2d 961, 24 Tenn.App. 492. 

Xnvestment In nonlegal securities 
The guardian of a weak-minded 
person, being under no general duty 
to Invest his ward's estate, must 
obtain leave of court, as provided 
by the acts of June IS, 1836, P.L. p 
589, 60 P.S. 9 691 et seq, and May 
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28, 1907, P.L. p 292, 60 Pub.St. S 941 
et seq, before Investing In nonlegal 
securities, but he may make Invest¬ 
ments for trust funds without first 
obtaining such leave.—In re Blacho’s 
Estate. 33 Pa.Dlst & Co. 88. 
Proceedings to obtain approval 
Ex parte order authorizing Insane 
person’s committee to Invest in guar¬ 
anteed mortgage certificate of certain 
corporation would not protect com¬ 
mittee accepting certificate not com¬ 
plying with statute.—In re Allen, 264 
N.T.S. 176, 142 Mlsc. 118. 

87. Statute providing that guardian 
“may" petition for order directing 
investment is permissive, in view 
of prior legislation wherein the 
word “shall" was used.—Champ v. 
Brown, 266 N.W. 94, 197 Minn. 49. 

88. N.M.—In re Mlera’s Guardian¬ 
ship, 34 P.2d 299, 38 N.M. 377. 

Approval after repeal of statute 
The Investment of guardianship 
funds of Incompetent In land trust 
certificates, when statute authorizing 
guardians to Invest In such securities 
as the court having administration 
of the trust approves was in effect, 
could be approved by the probate 
court in an adversary proceeding 
after repeal of the statute, and after 
enactment of statute not containing 
such provision.—In re Baker’s 
Guardianship, 31 N.E.2d 869, 65 Ohio 
App. 560. 

89 . Mont.—^In re Kostohrls’ Estate, 
29 P.2d 829, 96 Mont. 226—Kelly 
V. Kelly, 297 P. 470, 89 Mont. 229. 

S.C.—In re Wlllcox, 169 S.B. 890, 
170 S.C. 167. 

90. Ind.—^Indiana Trust Co. v. Grif¬ 

fith, 96 N.E. 673, 176 Ind. 643, 44 
L.R.A.,N.S.. 896, Ann.Cas.l914A 

1023. 

W.Va—^Davis v. See, 194 S.1L 271, 
119 W.Va 490. 
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sence of fraud, protected from liability resulting 
from the character of the investment;^! and in 
some jurisdictions the statutes expressly absolve the 
guardian from liability where he has secured the ap¬ 
proval of the court.®2 Where the guardian in in¬ 
vesting the ward’s funds acts in violation of an or¬ 
der of court, he assumes liability for any loss which 
may result from his failure to follow the directions 
of the court.83 

Prudence and diligence. Aside from any require¬ 
ments as to obtaining court approval of an invest¬ 
ment or as to compliance with statutes prescribing 
the character of the investment, the rule is well set¬ 
tled that a guardian making an investment for his 
ward is bound to act honestly and faithfully and to 
exercise a sound discretion such as men of ordi¬ 
nary prudence and intelligence use in their own af¬ 
fairs,®^ and where he is negligent in this respect he 
must answer for any resulting loss.®^ He is re¬ 
quired to exercise prudence with a view of probable 
income, as well as probable safety of the capital.®® 
It is negligent to invest practically all his ward’s 
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funds in stocks and bonds of fluctuating and tm- 
certain value.®7 The guardian is not, however, an 
insurer of the safety of the investments,®® and he 
may show that the loss was not caused by his 
fault.®® Where he acts in good faith, using due 
care and prudence and having regard to the best 
pecuniary interests of the ward, he will not be 
liable for any loss arising out of the transaction, 
although he may have committed an error of judg¬ 
ment.! 

The fact that a guardian acts imprudently does 
not charge him with liability .where no loss to the 
estate results therefrom.2 

Character of investments. Where the character 
of investment which a guardian may make is pre¬ 
scribed by statute, the guardian may lawfully invest 
only in such security as is prescribed,® and where 
he receives, as guardian, securities of other kinds, 
he does so at his peril.^ A guardian may not invest 
in the bonds and stocks of a private corporation 
where such investment is prohibited.® The failure 
of the guardian to comply with the statutes is not 


91. Ind.—In re Slgenmann's Guard¬ 
ianship. 14 N.E.2d 685, 214 Ind. 92. 
116 A.L.R. 432. 

92. W.Va.—^Davls v. See, 194 S.B. 
271, 119 W.Va. 490. 

93. W.Va.—^Davls v. See, supra. 

94b Ala.—^Hall v. Esallnger, 179 So. 
689. 236 Ala. 451. 

N.Y.—In re Hotallngr. 294 N.T.S. 968, 
260 APP.D1V. 489. 

W.Va.—^Davis v. See, 194 S.E. 271, 
119 W.Va. 490. 

82 C.J. p 696 note 8. 

Duties similar to duties of trustee . 
Minn.—Champ v. Brown, 266 N.W. 94, 
197 Minn. 49. 

95. Ala.—^HAll v. Essllnger, 179 So. 
639, 285 Ala. 451. 

82 C.J. p 696 note 10. 

96. Ind.—^Indiana Trust Co. v. Grif¬ 

fith. 95 N.E. 673, 176 Ind. 643. 44 
L..R.A..N.S., 896, Ann.Cas.l914A 

1023. 

Me.—^Hines v. Ayotte, 189 A. 886, 186 
Me. 103. 

82 C.J. p 697 note 11. 

97. Ind.—Indiana Trust Co. v. Grif¬ 

fith. 96 N.E. 578, 176 Ind. 648. 44 
L.R.A.,N.S., 896, Ann.Cas.l914A 

1023. 

98. Ala.—^Hall v, Essllngrer, 179 So. 
689, 236 Ala. 461. 

Mont.—^In re Eostohris’ Estate, 29 P. 
2d 829, 96 Mont. 226—Kelly v. Kel¬ 
ly. 297 P. 470, 89 Mont. 229. 

99. Mont.—^In re Kostohris’ Estate, 
29 P.2d 829, 96 Mont 226. 

1. Ala.—^Hall v. Essllnger. 179 So. 
639. 286 Ala. 461. 

Ind.—In re McCurdy's Guardianship, 


29 N.E.2d 199, 217 Ind. 574—In re 
Eigenmann’s Guardianship. 14 N.E. 
2d 686. 214 Ind. 92, 116 A.L.R. 432 
—^Indiana Trust Co. v. Griffith, 95 
N.E. 673, 176 Ind. 643, 649, 44 L. 
R.A.,N.S.. 896, Ann.Cas.l914A 1028. 
Me.—^Hlnes v. Ayotte, 189 A. 836, 
185 Me. 103. 

Mich.—^BajEter v. Union Industrial 
Trust & Savings Bank, 268 N.W. 
762, 273 Mich. 642. 

Mont—Kelly v. Kelly, 297 P. 470, 
89 Mont 229. 

32 C.J. p 697 note 14. 

Failure to Inform court of decline In 
value 

Pa—^In re Davidson's Estate, 186 
A. 796, 324 Pa 90. 

8. Ala.—^Hall v. Essllnger, 179 So. 
639, 235 Ala 461. 

3. Ala—White v. White, 162 So. 
368, 230 Ala 641. 

Fla—^In re Nusbaum's Guardianship, 
10 So.2d 661, 162 Fla 81. 

Ill.—^In re Palfi's Estate, 26 N.E. 2d 
999, 806 I11.APP. 167—In re Sar¬ 
gent's Estate, 276 Ill.App. 312. 
Mo.—In re Keisker's Estate, 168 S. 

W.2d 96, 860 Mo. 727. 

Tenn.—McCuiston v. Haggard, 109 S. 

W.2d 413, 21 Tenn.App. 277. 

32 C.J. p 696 note 8. 

Substantial compliance with stat¬ 
utes is Insufficient.—State ex rel. 
Wilson V. Meek, 146 S.W.2a 961, 24 
Tenn.App. 492. 

Statute In force at time Invest¬ 
ment is made governs propriety of 
gruardian’s investmenta—^In re Chit- 
tick's Estate, 281 N.W. 661, 286 Mich. 
124. 


Constmotlon of statute 

(1) “A construction adopted con¬ 
sistently and not casually by the 
legal department of an official agency 
and by the courts, and which has 
been accepted without challenge over 
a period of years by the public, 
may not be lightly rejected as un¬ 
reasonable. It indicates plainly what 
a fiduciary reading the statute with 
reasonable care would understand 
from its language, and that Is the 
way in which the courts should con¬ 
strue a legislative definition intend¬ 
ed to gruide the conduct of fiducia¬ 
ries."—In re Smith, 18 N.E.2d 666. 
670, 279 N.T. 479, reversing In re 
Smith's Estate, 8 N.Y.S.2d 991, 26i 
App.Dlv. 740—In re Nix, 276 N.Y.S. 
823, 164 Misa 61. 

(2) Practical construction of stat¬ 
ute is entitled to great weight in 
passing on objection to account of 
Incompetent’s committee.—^In re Nix, 
supra. 

(8) Provisions are to be applied 
and enforced in light of actual con¬ 
ditions.—In re Hotallng, 294 N.Y.S. 
963, 250 App.Dlv. 489. 

“Split” first mortgraga saouzltles 
Ill.—In re Lalla's Estate, 281 Ill.App. 
124, affirmed 1 N.E.2d 50, 362 Ill. 
621. 

Ai Ala.—White v. White, 162 So. 868, 
280 Ala. 641. 

Pa.—In re Heath's Estate, 42 Pa.Co. 
270. 

W.Va.—^Davis v. See, 194 S.B. 271, 
119 W.Va. 490. 

82 C.J. p 696 note 9. 

5. Ala.—White v. White, 162 So. 368, 
230 Ala. 641. 
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excused by his good faith;® nor does the approval 
of the court justify the guardian in investing the 
ward's funds contrary to the directions of the stat¬ 
ute.'^ Where the statute governing investments is 
amended, the probate court may order the liquida¬ 
tion of the former investments and reinvestment 
thereof in accordance with the amended statutory 
provisions.® The statutes prescribing the character 
of the investment do not fix the sole rule of action 
and measure of responsibility for a guardian, but 
he is bound to exercise such prudence as men of 
discretion employ in their own affairs,® although 
under the express provisions of some statutes the 
guardian is absolved of liability where he invests in 
securities authorized by statute.^® 

When authorized by statute, the guardian may in¬ 
vest in such interest-bearing or dividend-paying se¬ 
curities as are regarded by prudent business men as 
safe investments.^^ 


Purchase of real estate. In the absence of stat¬ 
ute, a guardian ordinarily is without authority to 
invest the ward's funds in the purchase of real es¬ 
tate without an order of court.!® The guardian may 
invest the money of his ward in real estate when 
authorized by statute;!® and under statutes vesting 
jurisdiction in the probate court to make orders for 
the management of the estates of incompetents, the 
court ■ may authorize the guardian to purchase a 
home for the incompetent and his family.!^ When 
required by statute, the guardian must secure the 
approval of the court before he purchases real es¬ 
tate.!® 

Disposal of nofUegal property. Where the char¬ 
acter of the investment is prescribed by statute, a 
guardian who receives as part of the estate securi¬ 
ties of other kinds is not, it has been held, under 
an absolute duty to convert the nonlegal securities 
in the absence of a statute so providing;!® but the 


Effeot of oonstltutioxuil prolilliltioii 
on statute 

Act authorlzlnsr committee in luna¬ 
cy, by leave of court of common 
pleas, to Invest Insane person’s mon¬ 
ey in stocks approved by court, if in¬ 
vestment be bona fide, and act gdving 
^ardian for Incompetent same pow¬ 
er as committee in lunacy was not 
repealed or affected by constitutional 
provision prohibiting Investment of 
trust funds by executors, administra¬ 
tors, guardians, or other trustees 
in bonds or stocks of private cor¬ 
porations.—^In re Davidson’s Estate, 
186 A. 796, 324 Pa. 90—In re Rlebel’s 
Estate. 184 A. 118, 321 Pa. 146. 

6. Ala.—^Hall T. Bsslinger, 179 So. 
639, 235 Ala. 461. 

yia.—In re Nusbaum’s Guardianship, 
10 So.2d 661, 152 Fla. 31. 

Tenn.—State ex rel. Wilson v. Meek, 
146 S.W.2d 961, 24 Tenn.App. 492. 

Ill,_^in re Nonnast’s Estate, 21 

N.B.2d 796, 300 IlLApp. 637, modi¬ 
fied on other grounds Nonnast v. 
Northern Trust Co., 29 N.E.2d 261, 
874 Ill. 248. 

Mo.—In re Kelsker’s Estate, 168 S.W. 
2d 96, 860 Mo. 727. 

Y,—In re Smith, 18 N.E.2d 666, 
279 N.Y. 479, reversing In re 
Smith's Estate, 8 N.T.S.2d 991, 264 
App.Div. 740. 

& Mich.—^In re Chittlck’s Estate, 
281 N.W. 661, 286 Mich. 124. 

for which guardlaa liable for 

retavestmeiLt 

Where guardian purchased real es¬ 
tate securities at a discount and in¬ 
vestments were approved, by court, 
to comply with court order directing 
reinvestment of funds according to 
changed statute guardian was re- 
Qulred to account only for proceeds 
of Investments, and not for face 


value of such investments.—^In re 
Chlttick’s Estate, supra. 

9. N.Y.—In re Hotaling, 294 N.Y.S. 
953, 260 App.Div. 489. 

Becourse to statutory investment 

directions Is mandatory only when 
prudence counsels Investment be¬ 
cause alternative course is less wise, 
safe, or profitable.—^In re Hotaling, 
supra. 

Although action pursuant to stat. 
ute is presumptively prudent, such 
presumption may be overthrown by 
affirmative showing of Imprudence in 
Initial act of Investment in legal se¬ 
curities, or course pursued subse¬ 
quent thereto.—^In re Hotaling, su¬ 
pra. 

10. W.Va.—Davis v. See, 194 S.E. 
271. 119 W.Va. 490. 

11. Ky.—^Hlnes v. Brown’s Commit¬ 
tee, 88 S.W.2d 314, 261 Ky. 630. 

12. Ala.—Grace v. Solomon, 3 So. 
2d 3. 241 Ala. 452. 

Ck>n8ent of ward, while still incom¬ 
petent, does not render valid an un¬ 
authorized purchase of realty by the 
guardian.—^Klrk v. Sumner County 
Bank & Trust Co., 168 S.W.2d 139, 26 
Tenn.App. 160. 

13. Valdng title In name of ward 

A statute, providing that real es¬ 
tate purchased by guardian with the 
ward’s fund must he conveyed to the 
ward, is not violated by guardian 
who takes a mortgage on realty, 
payable to himself as guardian, as 
security for a loan.—^Hall v. Bsalin- 
ger, 179 So. 639, 235 Ala. 451—Kelly 
V. Wilson, 176 So. 661, 284 Ala. 456. 

14. Ark.—U. S. Fidelity & Guaranty 
Co. V. Chambers, 160 S.W.2d 888, 

• 204 Ark. 81. 

Tenn.—^Unlon Planters’ Nat. Bank & 
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Trust Co. V. Bomds, 77 S.W.2d 646, 
168 Tenn. 289. 

Beoovery of balance of purchase 
price 

Where guardian, under order of 
court, purchased home for ward and 
paid only a small portion of purchase 
price, ward was not entitled to re¬ 
cover balance of such purchase price 
from guardian’s estate on agreeing 
to reconvey property, since vendor of 
property was one properly entitled 
to it.—In re Bennett’s Guardianship, 
266 N.W. 6, 221 Iowa 618. 

Approval of intermediate account, 
constituted approval of investment 
in real estate to provide a home for 
the wife and children of the incom¬ 
petent.—Marks v, Marks, 16 N.E.2d 
609, 58 Ohio App. 266. 

15. Guardian cannot place resiKmal- 
billty on his attorney for failure to 
secure prior approval.—^In re Can¬ 
non’s Guardianship, 1 N.W.2d 217. 
231 Iowa 866. 

Fnrohase at foreclosure sale 
Pursuant to statute the guardian, 
under order of probate court, may 
purchase real estate at a foreclo¬ 
sure sale under a trust deed secur¬ 
ing Indebtedness to the estate.— 
Williams v. Maxwell. Mo.. 82 S.W.2d 
270. 

19. Pa.—Commonwealth ex rel. 
Flowers v. Flowers, 191 A, 914, 826 
Pa. 188—In re Knight’s Estate, 
Com.Pl.. 26 North.Co; 86. 

Wls.—^In re Paulsen’s Guardianship, 
282 N.W. 36, 229 Wls. 262. 

Duty resting with executors and 
trustees to convert nonlegal securi¬ 
ties within reasonable time does not 
apply to guardians of lunatics or 
Incompetents acting under court or¬ 
ders.—In re Kiebel’s Estate, 184 A 
118, 821 P4 145. 
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matter rests in his sound discretion,and if he acts 
in good faith and with ordinary prudence, he will 
not be held liable for any loss arising from delay.i® 

Where securities purchased by the guardian sub¬ 
sequently become nonlegal, he is under a duty to 
convert them within a reasonable time.^® 
Investment of ward's funds in guardian's proper- 
ty. A guardian may not invest the ward’s funds in 
property which he owns or in which he is materially 
interested,whether or not such investment is 
made in good faith.®! Such an investment is con¬ 
trary to public policy,®® and is voidable at the op¬ 
tion of the ward or his representative.®® 

Lien in favor of ward. The ward generally has 
a lien on property improperly purchased by his 
guardian with his money to the amount so used, and 
a grantee from the guardian with knowledge of the 
fact takes subject to such a lien.®^ 

Release of mortgage. The committee or guardian 
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who has invested a portion of the estate in a mort¬ 
gage may, in the absence of statute, release a por¬ 
tion of the premises covered thereby without apply¬ 
ing to the court for permission so to do.®® 

(b) Incompetent Veterans 

The guardian of an Incompetent veteran muat Invest 
the funds of hla ward In such securities as are prescribed 
by statute, such as the Uniform Veterans’ Guardianship 
Act. 

In the case of incompetent veterans receiving 
compensation from the federal government, the rules 
considered supra subdivision d (1) (a) of this sec¬ 
tion ordinarily govern the investment of the ward’s 
funds,®® except to the extent that special statutes, 
such as the Uniform Veterans’ Guardianship Act, 
may control.®*^ Where the character of investment 
is not prescribed by statute, the guardian is only 
bound to exercise ordinary prudence and intelli¬ 
gence.®® 


17. Fla.—^In re Cosrliiira Elatate, 9 
So.2d 812. 

Applloatloa to oompel eonveraioa de¬ 
nied 

Fla.—^In re Cosrhlirs Bstate, supra. 
1& Pa.—^In re RlebeVs Batate, 184 
A. 118, 321 Pa. 145. 

Bffeet of appiroval of oourt 

(1) Where guardian acted in good 
faith, on advice of counael and with 
approval of court, he could not be 
aurcharged for lose austained by con¬ 
tinuance of investment in nonlegal 
aecurltlea made by ward.—In re Rle- 
bel’s Estate, 184 A. 118, 321 Pa. 145. 

(2) Order directing committee of a 
lunatic to sell securities of lunatic’s 
estate made under statute authoriz¬ 
ing sale of principal, where Income 
la not sufficient to take care of luna¬ 
tic, his family, and debts, did not 
give committee a general direction to 
realize on securities belonging to 
lunatic, and hence would not render 
it liable for failure to sell securities 
which subsequently declined in val¬ 
ue.—Commonwealth ex rel. Flowers 
V. Flowers, 191 A. 914, 826 Pa. 138. 

(3) The guardian of an incompe¬ 
tent was entitled to consider county 
Judge’s signed approval Indorsed on 
previous guardian’s annual accounts, 
which showed a particular course of 
action with regard to bank stock, in 
determining whether to continue 
such course of action.—In re Paul¬ 
sen’s Guardianship, 282 N.W. 86, 229 
Wls. 262. 

19. N.T.—In re Brown, 88 N.T.S.2d 
459. 

99. Mich.—^Baxter v. Union Industri¬ 
al Trust & Savings Bank, 263 N.W. 
762, 278 Mich. 642. 

Wls.—In re Fllardo, 267 N.W. 812, 
221 Wls. 589, 105 A.L.B. 488. 


Conservator as manager of selling 
oompany 

Ill.—^In re Sargent’s Estate, 276 HI. 
App. 812. 

Seonzltles acquired by guardian bank 
for trust investment 
A bank which acquired mortgages 
solely for purpose of trust invest¬ 
ment, and which held them but for 
a short period, could properly trans¬ 
fer mortgages to an estate of a 
weak-minded person of which it was 
guardian, and the fact that apprais¬ 
als of mortgaged property were made 
by bank’s employee did not affect 
their value, in absence of any show¬ 
ing of fraud or bad faith.—In re 
Snyder’s Estate, 81 A.2d 182, 346 Pa. 
615. 

ai. Wis.—In re Fllardo, 267 N.W. 
812, 221 Wls. 589, 105 A.L.R. 488. 

9SL Wis.—^In re Fllardo,. supra. 

23. Mich.—^Baxter v. Union Indus¬ 
trial Trust & Savings Bank, 263 
N.W. 762, 278 Mich. 642. 

Wls.—In re Fllardo, 267 N.W. 812, 
221 Wls. 589, 105 A.L..R. 438. 

94. N.T.-—Haring v. Murphy, 118 
Y.S. 452. 60 Misc. 874. 

32 C.J. p 697 note 16. 

95. N.T.—Pickersgill v. Read, 5 Hun 
170. 

82 C.J. p 697 note 17. 

aa Ark.—U. S. Fidelity & Guaranty 
Co. V. Chambers, 160 S.W.2d 888, 
204 Ark. 81. 

Ind.—^In re Eigexomann’s Guardian¬ 
ship, 14 N.E.2d 585. 214 Ind. 92, 
116 A.LuR. 482. 

Ky.—^Burton v. Burton’s Committee, 
90 S.W.2d 687, 262 Ey. 499. 

I VaUag title in gnardlaa’s name 
I Where the guardian wrongfully 
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purchases realty with the ward’s 
fund and takes title in his own name, 
the insistence of the veterans’ ad¬ 
ministration that the committee 
place of record the ward’s beneficial 
Interest in the realty did not estop 
the ward or administration from pro¬ 
ceeding as for a conversion.—^Pedigo 
V. Pedigo’s Committee, 67 S.W.2d 64, 
247 Ky. 408. 

97. Ran.—^Hines v. Northrup, 60 P. 
2d 986, 142 Ran. 608. 

N.T.—In re Smith, 18 N.H.2d 666, 
279 N.T. 479, reversing In re 
Smith’s Estate, 8 N.Y.S.2d 991, 254 
App.Dlv. 740. 

Tenn.—McCulston v. Haggard. 109 
S.W.2d 418, 21 Tenn.App. 277. 
Compelling guardian to invest funds 

(1) Committee of Incompetent vet¬ 
eran has discretion to determine time 
of investment and in what particular 
securities and on what terms estate 
of incompetent veteran shall be in¬ 
vested.—^In re Hotaling, 294 N.T.S. 
963, 260 App.Dlv. 489. 

(2) Question whether committee of 
Incompetent veteran should Invest 
funds belonging to estate in legal 
securities is not Justiciable on appli¬ 
cation by administrator of veterans’ 
affairs to require committee to 
make investment, but question could 
be answered only on accounting, or 
some similar proceeding when pro¬ 
priety of conduct of committee could 
be determined on factual showing 
after event.—In re Hotaling, supra. 

98, Ind.—^In re McCurdy^s Guardian¬ 
ship, 29 N.E.2d 199, 217 Ind. 674. 
Approval by ▼eterons’ Admtnistwu 

tioa. is a factor to be considered.— 
In re Eigenmann’s Guardianship, 14 
N:E.2d 586, 214 Ind. 92, 116 A.L.R. 
432. 
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Where the character of the investment is pre¬ 
scribed by constitutional or statutory provisions, the 
guardian may invest only in such security as is pre¬ 
scribed,and in investing in unauthorized securi¬ 
ties he does so at his peril.30 Thus the funds must 
be invested in compliance with the Uniform Veter¬ 
ans’ Guardianship Act where that act has been 
adopted.®! The guardian cannot justify an invest¬ 
ment not authorized by statute on the ground that 
he exercised good judgment or acted in good faith,®® 
that the court approved the investment,®® or that it 
was approved by the Veterans’ Administration.®^ 

(2) Loans 

The guardian of an Insane person may make only 


such loans as are authorized by statute or approved by 
the court. 

In the absence of statute the committee or guard¬ 
ian of an insane person has no authority or power 
to lend his ward’s money.®® Where he makes an 
unauthorized loan he is liable for a resulting loss,®® 
and he is not relieved from such liability because of 
the borrower’s subsequent bankruptcy.®*^ 

Order or approval of court. When authorized 
by statute, the probate court may order the guard¬ 
ian to lend the surplus money of the ward.®® The 
guardian is not obligated to obtain the approval of 
the court in the absence of a statutory require¬ 
ment.®® Where required by statute, however, the 


29. Ala.—White v. White, 162 So. 
366, 230 Ala. 641. 

Mich.—In re Chitteck’s Elstate, 281 
N.W. 661, 286 Mich. 124. 

Mo.—^In re Kelsker’s Sstate, 168 S.W. 
2a 96, 350 Mo. 727. 

20, Ala.—White v. White, 162 So. 

366, 230 Ala. 641. 

Bonds of private ooxporatlon 
Ala.—^White v. White, supra. 

31. Me.—^Hines v. Ayotte, 189 A. 836, 
136 Me. 103. 

N.T.—In re Smith, 18 N.B.2d 666, 279 
N.Y. 479, reverslnfir In re Smith’s 
Estate, 3 N.Y.S.2d 991, 264 App.Dlv. 
740. 

Tenn.—^McCulston v. Hag-grard, 109 S. 
W.2d 413, 21 Tenn.App. 277. 
Quajdlaa is hrid to strict oompU- 
aace with provisions of Uniform Vet¬ 
erans* Guardianship Act with respect 
to authorized investments of ward’s 
funds.—State ex rel, Wilson v. Meek, 
146 S.W.2d 961. 24 Tenn.App. 492. 
Approval by oourfe 

(1) Under the Uniform Veterans’ 
Guardianship Act, providing that 
every guardian shall Invest the funds 
in such manner or in such securities, 
in which the guardian has no Inter¬ 
est, as allowed by law “or approved 
by the court,*’ the approval of the 
court, when necessary, must be given 
before the Investment is made.— 
State ex rel. Wilson v. Meek, supra 
—McCuiston v. Haggard, 109 S.W.2d 
413,• 21 Tenn.App. 277. 

(2) A county Judge’s approval of 
guardian's annual reports does not 
make unauthorized Investment le¬ 
gal.—State ex rel. Wilson v. Meek, 
supra. 

(3) However, it has also been held 
that where guardian Invested Insane 
veteran’s funds in certificate of de¬ 
posit in bank and reported invest¬ 
ment to probate court in making an¬ 
nual accounts, court’s approval of 
guardian’s accounts was a substan¬ 
tial compliance with statute.—^Hlnes 
V. Northrup, 50 P.2d 986, 142 Elan. 
608. 


Statute construed 

Legislative Intention to prohibit 
Investment in securities expressly 
specified in other statutes as safe 
Investments for funds held by other 
fiduciaries should be clearly ex¬ 
pressed.—In re Smith, 18 N.B.2d 666, 
279 N.Y. 479, reversing In re Smith’s 
Estate. 3 N.Y.S.2d 991, 264 App.Dlv. 
740. 

Parts or shares of bonds and mort¬ 
gages 

(1) Under Clv.Pract.Act § 1384-Z, 
providing that every guardian shall 
Invest the funds of the estate in the 
same kind of securities as those in 
which savings banks of the state are 
by law authorized to invest the mon¬ 
ey deposited therein, and in bonds 
and mortgages on unencumbered real 
property in the state worth fifty per 
cent more than the amount loaned 
thereon. Investments in parts or 
shares of bonds and mortgages were 
proper.—^In re Hewson, 18 N.B.2d 
866, 279 N.Y. 780—In re Smith, 18 N. 
B.2d 666, 279 N.Y. 479, reversing In 
re Smith’s Estate. 3 N.Y.S.2d 991, 
264 App.Dlv. 740—^In re Lofgren’s 
Estate, 9 N.Y.S.2d 778, 256 App.Dlv. 
897—In re Michaelson, 296 N.Y.S. 
119, 162 Mlsc. 847. 

(2) Previously it had been held 
that such Investments were improp¬ 
er under the statute.—^In re Yonkers 
Nat Bank & Trust Co., 8 N.Y.S.2d 
932, 256 App.Dlv. 823—^In re Baron, 
6 N.Y.S.2d 631. 

(3) However, “we now know that 
such investments were unwise. The 
Legislature has acted upon this 
knowledge and has forbidden such 
Investments in the future.'*—In re 
Smith, 18 N.B.2d 666, 670, 279 N.Y. 
479, reversing In re Smith’s Estate, 
3 N.Y.S.2d 991, 264 App.Dlv. 740. 

Porcduw# of certificate of deposit 

Guardian of Insane soldier, pur¬ 
chasing certificates of deposit in 
bank with ward’s funds, was not lia¬ 
ble for loss, sustained because of 
failure of bauk, since purchase of 
certificates of deposit was “invest¬ 
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ment’’ reaulred by guardianship act. 
—^Hlnes V. Northrup, 60 P.2d 986, 142 
EAn. 608. 

33. N.Y.—In re Smith, 18 N.B.2d 
666, 279 N.Y. 479, reversing In re 
Smith's Estate, 3 N.Y.S.2d 991, 264 
App.Dlv. 740. 

Tenn.—State ex rel. Wilson v. Meek, 
146 S.W.2d 961, 24 Tenn.App. 492. 

33. Mo.—^In re Eelsker*s Estate, 168 
S.W.2d 96, 360 Mo. 727. 

34. Ala.—White v. White, 163 So. 
368, 230 Ala. 641. 

Mo.—^In re Kelsker’s Estate, 168 S. 
W.2d 96, 360 Mo. 727. 

36. Tenn.—^Hines v. Thompson, 148 
S.W.2d 376, 25 Tenn.App. 86. 

32 C.J. p 694 note 36. 

33. Iowa.—^In re Pahlen’s Guardian¬ 
ship, 264 N.W. 296, 218 Iowa 121. 
Kan.—^Hogue v. Hyland. 273 P. 420, 
421, 127 EAn. 276, quoting Oorpns 
Juris. 

Mont.—Kelly v. Kelly, 297 P. 470, 
474, 89 Mont 229, citing Oorpns 
Juris. 

NY.—Matter of Nash. 144 N.Y.S. 403, 
169 App.Div. 46. 

Tenn.—^Hines v. Thompson, 148 S.W. 

2d 376, 25 Tenn.App. 86. 

Tex.—Shaw v. Dalston, Clv.App., 18 
S.W.2d 216, error refused. 

Degree of care Immaterial 
Mont.—^Kelly v. Kelly, 297 P. 470, 89 
Mont 229. 

87. N.Y.—Matter of Nash, 144 NY. 
S. 403, 169 App.Dlv. 46. 

38. Ark.—^Branch v. Veterans’ Ad¬ 
ministration. 74 S.W.2d 800, 189 
Ark. 662. 

39. Tex.—^Attaway v. Ellis, Clv.App., 
173 S.W.2d 367. 

Failure to obtain approval as affect¬ 
ing validity of note 
Fact that notes were taken by 
guardian without court order did not 
I affect their validity as against mak¬ 
er of note.—Young v. Hollingsworth, 
Tex.Clv.App., 16 S.W.2d 844, error 
I refused. 
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guardian must secure the approval of the court, 
and where he fails to obtain approval he assumes 
the entire risk>l According to some authorities 
a loan made without authorization may be validated 
by subsequent approval of the court, but it has also 
been held that a subsequent approval does not ab¬ 
solve the guardian of liability.^® 

Character of loans. Where the character of 
loans which are permissible is prescribed by statute, 
the guardian may lawfully lend the ward's funds 
only in the manner specified.*^ Where he lends 
money in violation of the statute he acts at his per- 
il^B and it is no excuse that he acted in good faith^® 
or that he obtained the approval of the court.^7 

It has been held, sometimes by virtue of statu¬ 
tory provisions, that the guardian ordinarily may 
not lend the funds of the ward without security's 


§ 85 

Where the guardian lends money without security 
he becomes an insurer against loss,^® although it 
has been held that, where a guardian makes a loan 
on the sole credit of the borrower, it devolves on 
him to show that he acted in good faith and with 
due prudence, and in the absence of such evidence 
the presumption is otherwise.^® 

Loans on real estate. When authorized by stat¬ 
ute, the guardian may make loans on real estate.®^ 
The security ordinarily should be a first mortgage 
and statutes sometimes expressly so provide.®^ A 
second mortgage generally is not considered proper 
security for a loan by a guardian,®® particularly 
where the guardian is without funds to protect the 
loan against the first mortgage®* and the guardian 
fails to secure express and specific leave of court 
in advance.®® In making loans on real estate the 


Effect of approval 
Where holder of vendor's lien note 
and of deed of trust lien, who exe¬ 
cuted written assignment thereof to 
guardian of person non compos men¬ 
tis, who purchased note and lien with 
ward’s funds, did not know that he 
was deallnsr with a ward or a gruard- 
ian or with the funds of a gruardian- 
shlp, such asslgrnor was not barred, 
by probate court's order approving: 
the transaction, from asserting, in 
defense to guardian's action on guar¬ 
anty contained In the assignment, as¬ 
signor's right to reformation of the 
assignment so as to eliminate the 
guaranty on ground that guardian's 
attorney Inserted the guaranty In 
the assignment without authority, 
and the judgment eliminating the 
guaranty did not alter, change, or 
abrogate prior order of probate court 
approving the transaction.—^Attaway 
V. Bills, Tex.Clv.App., 173 S,W.2d 367. 

40. Ark.—^Branch v. Veterans' Ad¬ 
ministration, 74 S.W.2d 800, 189 
Ark. 662—^Allison v. Martlndale, 63 
S.W.2d 986, 187 Ark. 1102. 

lowcu—^In re Fahlln's Guardianship, 
264 N.W. 296, 218 Iowa 121. 

Mo.—Mills V. Smith, App., 92 S.W.2d 
939. 

Tenn.—State ex rel. Wilson v. Meek, 
146 S.W.2d 961, 24 Tenn.App. 492. 
Deposit of funds as loan requiring 
approval of court see Infra sub¬ 
division d (3) of this section. 
Chiarfllaa of laoompatent Btockhold- 
er could not as director authorize 
or ratify loan of funds of manufac¬ 
turing corporation to others so as to 
bind ward In absence of approval of 
court appointing him.—^Waters v. 
Dlsbrow & Co., C.C.A.Neb., 70 P.2d 
572. 

41. Mont.—^In re Kostohrls' Estate, 
29 P.2d 829. 96 Mont. 226—Kelly 
V. Kelly, 297 P. 470, 89 Mont 229. 


40, Ala—^Hall v. Essllnger, 179 So. 
639, 236 Ala 461. 

Ill.—^Bruner v. Wolford’s Estate, 191 
N.E. 70, 366 Ill. 614, affirming 
272 IlLApp. 227. 

43, S.D.—In re Guardianship of 
Steadman's Estate, 265 N.W. 596, 
64 S.D. 156. 

Tenn.—^McCulston v. Haggard. 109 S. 
W.2d 413, 21 Tenn.App. 277. 

44. Ala—^Hall v. Essllnger, 179 So. 
639, 236 Ala 451. 

Tenn.—^McCuiston v. Haggard, 109 S. 
W.2d 413, 21 Tenn.App. 277. 

Statute relating to loans by guard¬ 
ians of minors is inapplicable. 

Ark.—^Branch v. Veterans' Adminis¬ 
tration, 74 S.W.2d 800, 189 Ark. 
662. 

N.M.—^In re Mlera’s Guardianship, 84 
P.2d 299, 38 N.M. 377. 

45. Ala—^Hall v. Essllnger, 179 So. 
639, 235 Ala 451. 

46. Ala—^Hall v. Essllnger, supra 
Ill.—^Nonnast v. Northern Trust Co., 

29 N.E.2d 261, 374 Ill. 248, modify¬ 
ing In re Nonnast's Estate, 21 N. 
E.2d 796, SOO Ill.App. 587. 

47, Ill.—Nonnast v. Northern Trust 
Co., supra^—In re Paffl’s Estate, 26 
N.E.2d 999, 805 llLApp. 167. 

48, Ala—^Hall v. Essllnger, 179 So. 
639, 235 Ala 451. 

Ark.—^Allison v. Martlndale, 63 S. 

W.2d 986, 187 Ark. 1102. 

Cal.—In re Averill, 66 P. 14, 6 Cal. 
Unrep.Cas. 774. 

Kan.—^Hogue v. Hyland, 273 P. 420, 
127 Kan. 276. 

Mont.—Kelly v. Kelly, 297 P. 470, 
89 Mont. 229. 

N.C.—Marrlner v. Mizzelle, 176 S.E. 
711, 207 N.C. 34. 

Tex—Shaw v. Dedston, Civ.App., 18 
S.W.2d 215, error refused. 

Deposit as loan requiring security 
see Infra subdivision d (8) of this 
section. 


Snffioienoy of security 

Probate court should not authorize 
loan of funds except where there can 
be no reasonable doubt that security 
is sufficient to secure payment with¬ 
out delay.—Branch v. Veterans' Ad¬ 
ministration, 74 S.W.2d 800, 189 Ark. 
662. 

Order approving guardian’s g-wnwai 
report showing interest on deposit 
did not release guardian from liabil¬ 
ity for loan made without security. 
—Shaw V. Dalston, TexCiv.App., 18 
S.W.2d 216, error refused. 

49. Ala—Hall v. Essllnger, 179 So. 
639, 235 Ala 451. 

BO. Cal.—In re Averill, 66 P. 14, 6 
Cal.Unrep.Cas. 774. 

51. Tenn.—^Hines v. Thompson, 148 
S.W.2d 376, 25 Tenn.App. 86. 

Tex—Shaw v. Dalston, Civ.App., 
18 S.W.2d 215, error refused. 

52. Ill.—^In re Paffl's Estate, 26 N. 
E.2d 999, 305 Ill.App. 167—In re 
Sargent's Estate, 276 Ill.App. 812. 

S.D.— In re Guardianship of Stead¬ 
man’s Estate, 265 N.W. 596, 64 S.D. 
166. 

53. S.D.—In re Guardianship of 
Steadman's Estate, supra. 

Approval of Veterans’ Administra¬ 
tion 

Failure of Veterans’ Administra¬ 
tion to discover that second mort¬ 
gage was Improper security for loan 
from Incompetent veteran's estate 
and approval for six or seven years 
of loan on such security In Interim 
did not estop Veterans' Administra¬ 
tion to question investment.—^In re 
Guardianship of Steadman's Estate, 
supra. 

54. S.D.—In re Guardianship of 
Steadman's Estate, supra. 

55. S.D.—^In re Guardianship of 
Steadman'q Estate, supra. 
Subsequeut Approval does not ab- 
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guardian must comply with statutory regulations,®® 
such as those which require an appraisal by disin¬ 
terested persons®*^ or the approval of the court.®® 

Where the incompetent has suffered no actual 
loss, he has no right to recover damages from the 
guardian because he has made an unauthorized 
loan on real estate.®® 

Loan of funds to guardian. It generally is im¬ 
proper for the guardian to lend the ward’s funds 
to himself or to make use of them for his personal 
benefit.®® The court ordinarily may not authorize 
a loan of the estate funds to the guardian,®! un¬ 
less such a loan is authorized by statute,®® although 
it has been held that authorization and approval of 


a loan of the ward’s fund to the guardian for the 
purchase of real estate to give the ward a home 
rests in the discretion of the court.®® 

(3) Deposits 

In the absence of statutory restrictions, the guardian 
of an insane person ordinarily may deposit the funds of 
the ward which are awaiting investment or other dis¬ 
position. 

The guardian of an insane person who has funds 
of his ward awaiting investment or other disposi¬ 
tion has the right, in the absence of statutory re¬ 
strictions, to deposit the funds in a bank of good 
reputation;®^ and, where he acts in good faith and 
with ordinary prudence and diligence in depositing 


solve flruardian of liability.—^In re 
Guardianship of Steadman's Estate, 
supra. 

OonolnslvexLeBS of order aathorlsiiitf 
loaa 

Where the statute does not pre¬ 
scribe the security on which loans 
should be made, a loaji approved by 
probate court in advance, on farm 
land already encumbered with first 
mortgasre wa^ not subject to excep¬ 
tions on guardian's settlement, even 
though court abused its discretion 
in authorizing such loan and it could 
have been corrected on direct appeal. 
—^Branch v. Veterans' Administra¬ 
tion, 74 S.W.2d 800, 189 Ark. 662. 

56. Tenn.—^Hlnes v. Thompson. 148 
S.W.2d 876, 26 Tenn.App. 86. 

67, Tenn.—^Hlnes v. Thompson, su¬ 
pra—State ex rel, Wilson v. Meek, 
146 aw.2d 961, 24 Tenn.App. 492. 

58. Ill.—^In re Paffi's Estate, 26 N*. 

B-2d 999. 305 IlLApp. 167. 

Tenn.—^Hlnes v. Thompson, 148 S.W. 
2d 376, 26 Tenn.App. 86—State ex 
rel. Wilson v. Meek. 146 S.W.2d 
961, 24 Tenn.App. 492. 

Entry of order nnno pro tone 
Where there was no minute entry 
showing coimty court authorized or 
approved making of loan of incom¬ 
petent ward’s funds on security of 
first mortgage on realty, guardian 
was not entitled to a nunc pro tunc 
order approving loan, so that invest¬ 
ment would comply with either gen¬ 
eral guardianship statute regulating 
the lending by guardian of surplus 
funds of a ward's estate on real es¬ 
tate security, or disabled veterans' 
guardianship statute authorizing 
guardian to invest funds of estate 
in such manner or in securities as 
allowed by law or approved by court, 
notwithstanding county Judge tes¬ 
tified that he orally authorized 
guardian to make loan and that he 
went with appraisers to Inspect prop¬ 
erty.—^Hlnes v. Thompson, 148 S.W. 
2d 876, 26 Tenn.App. 86. 


59. Ala.—^Hall v. Essllnger, 179 So. 
639, 236 Ala. 451. 

60. Mich.—In re Bender’s Estate, 
224 N.W. 881, 246 Mich. 406. 

Miss.—Reily v. Crymes, 168 So. 267, 
176 Miss. 133. 

Mo.—^In re Ermeling’s Estate, App., 
131 S.W.2d 912, transferred, see. 
Sup., 119 S.W.2d 756. 

Eidlreot loan Improper 
Mo.—^In re Ermeling’s Estate, supra 
Purchasing mortgage on own land 
with estato fmids 
The guardian may not purchase 
from the mortgagee with funds of 
the ward a mortgage on the land 
of the guardian, even though the 
mortgage is ample security.—^In re 
Bender's Estate, 224 N.W. 881, 246 
Mich. 405. 

Ssonrod loan 

(1) Loan secured by mortgage, 
which was made by committee of in¬ 
competent disabled soldier to com¬ 
mittee Individually, was improper, 
and should not have been ratified 
or confirmed.—Veterans’ Administra¬ 
tion v. Hudson's Estate, 179 A. 886, 
169 Md. 141. 

(2) However, effect will be given 
to guardian's oral agreement to hold 
real estate as security for money 
borrowed from ward’s estate in order 
to protect the ward.—Crosby v. 
Sproul, B.C.Mass., 17 F.2d 325, af¬ 
firmed, C.C:A., Crosby v. Packer, 22 
F.2d 611. 

61. Mich.—^In re Bender’s Estate, 
224 N.W. 381. 246 Mich. 406. 

68. Bit sot Of fraud 
An order authorizing the loan is 
void where it has been obtained by' 
the guardian by fraud, as where his 
application for the loan was for the 
purpose of concealing an embezzle¬ 
ment already committed.—^Pan-Amer¬ 
ican Life Ins. Co. v. Crymes, 158 So. 
803, 169 Miss. 701. 
liability of grantee of gnaxdlaa 
Company acquiring through mesne 
-conveyances realty sold by insane 
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person's guardian after releases 
thereof by court orders from record¬ 
ed trust deed, substituted for trust 
deeds, released of record by trustees, 
as security for loans of ward's funds 
to guardian, was without construc¬ 
tive notice of such instruments and 
hence not liable for balance due ward 
from gruardian, where substituted 
deed described property erroneously. 
—^Pan-American Life Ins. Co. v. 
Crymes, supra. 

63. Iowa—^In re Fish's Guardian¬ 
ship, 264 N.W. 642, 220 Iowa 1328. 

ea Ga.—Owen v. Anderson, 186 S. 

E. 864, 64 GaApp. 68. 

N.Y.—In re Hotallng, 294 N.Y.S. 963, 

260 App.Dlv. 489. 

N.C.—Marrlner v. Mizzelle, 176 S.E. 

711, 207 N.C. 84. 

Tenn.—State ex rel. Wilson v. Meek, 

146 S,W.2d 961, 24 Tenn.App. 492. 
Bank or ollloer as guardian 

(1) Bank, acting as Incompetent 
person's guardian, had legal right 
to deposit ward’s money with Itself, 
where no contrary circumstance ap¬ 
peared, and money so deposited lost 
its identity as trust money.—^Robin¬ 
son V. Wmianis, 169 So. 239, 229 
Ala 692. 

(2) Incompetent's guardian, al¬ 
though sole manager and executive 
officer of bank, had right to maintain 
account with bank as guardian.— 
Martin v. First Nat. Bank, D.C.Minn., 
61 F.2d 840. 

(3) In absence of statute, individ¬ 
ual and bank committee of estate of 
insane person could deposit trust 
fiind in committee bank or any other 
bank as long as due care in selection 
was exercised and fund was kept 
separate and earmarked according 
to true ownership.—^First Nat. Bank 
V. Commercial Bank & Trust Co., 176 
S.B. 776, 168 Va. 162. 

Money remains under control of 
gnardlan and in his hands after, as 
well as before, deposit in bank.— 
Wlnjun V. Jesten, 258 N.W. 881, 191 
Minn. 294. 
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the funds and leaving them on deposit, he is not 
responsible for a loss resulting from subsequent in¬ 
solvency of the bank.®5 However, the guardian is 
liable for a loss where he has failed to use reason¬ 
able care and prudence in making or continuing the 
deposit.6® 

Deposit not in name of estate. A deposit in the 
individual name of the guardian, without an indi¬ 
cation of his fiduciary capacity,®"^ or a commingling 
of trust funds with individual funds of the guard¬ 
ian,®® is improper, and the guardian is responsible, 
it has been held, for any loss, regardless of any con¬ 
sideration of prudence and diligence.®® However, 
there is authority for the view that a committee has 
the right to deposit the funds in his individual ac¬ 
count;*^® and it has been held that the mere fact 
that money belonging to a lunatic was deposited 
by the committee in his own name will not render 


him liable for its loss from the failure of the bank, 
which he had reason to believe was entirely solvent, 
and in which he had no other funds of his own, 
where he acted in entire good faith and used the 
fund for trust purposes, 

Order or approval of court. The court ordinarily 
may authorize a guardian to deposit his ward’s 
funds in a bank,^® and under its jurisdiction over 
the estates of insane persons the probate court may 
direct guardians to require bonds to secure deposits 
of funds of their wards in banks.*^® 

Where required by statute, the guardian must 
obtain approval of the court before he deposits the 
ward’s funds.*^^ The guardian is absolved of lia¬ 
bility where he first obtains the approval of the 
court as required by statute,*^® but he is liable for 
losses to the e^qtent that the deposits were made 
before obtaining the court’s approval.*^® 


65. Ga.—Owen v. Anderson, 186 SI. 
E. 864, 54 Ga.App. 53—Gross v. 
Butler, 178 S-E. 866, 48 Ga.App. 
750. 

Pa.—^Epstein v. Williams, Com.Pl., 20 
Erie Go. 91. 

Wis.—In re Pllardo, 267 N.W. 812, 
221 Wls. 589, 105 A.L.R. 438. 

Approval of annntf reports 
Guardian of Incompetent veteran 
was not liable for loss of ward's 
funds deposited in good faith in sub¬ 
sequently Insolvent bank where for 
nine years, up to time of closing all 
banks, satisfactory Interest was paid 
on such deposits and reputation of 
such bank among business men was 
generally good, especially where 
guardian's annual reports showing 
such deposits were approved by pro¬ 
bate court and not objected to by 
Federal Veterans’ Bureau.—Hines v. 
Ayotte, 189 A. 835, 185 Me. 108. 

Advloe of VetenuLs’ Adxtilsl8tTatlo& 
Guardian of Incompetent veteran 
was not liable for failure to with¬ 
draw ward's funds from subsequent¬ 
ly insolvent bank, where guardian 
acted in good faith and relied on 
instructions ft'om attdrneys for Fed¬ 
eral Veterans' Bureau to keep funds 
in bank until they should approve 
other investment.—^Hlnes v. Ayotte, 
supra. 

Oontlnnlng deposit after ezplratloii 
of time for Investment 
Where the statute requires a 
guardian to 'invest the money of his 
ward within four months or else 
be charged with ihterest, a guardian, 
depositing money in bank on draw¬ 
ing account, from which he could 
withdraw it whenever he found de¬ 
sirable Investment therefor, and per¬ 
mitting it to remain in bank for 
over four months during depression, 
is not liable for loss thereof as re¬ 


sult of bank’s fSLllure, in absence of 
showing that he had notice or knowl¬ 
edge of bank’s insolvent condition 
before it failed.—State ex rel. Wilson 
V. Meek, 146 S.W.2d 961, 24 Tenn.App. 
492. 

66. Wls.—In re Fllardo, 267 N.W. 

312, 221 Wis. 589, 105 A.L.R. 438. 

BHiowledge of falling oondltlon of 
bank 

(1) Guardian of incompetent per¬ 
son had duty to keep ward's funds 
elsewhere t^n in guardian’s own 
bank, which he knew was in falling 
condition.—^In re Hogness’ Guardian¬ 
ship, 228 N.W. 379, 56 S.D. 286. 

(2) Fact that gUardlan who de¬ 
posited guardianship funds in sav¬ 
ings bank which became insolvent 
was shareholder in, and member of, 
board of directors of and attorney 
for bank, did not show that he had 
knowledge of pending insolvency of 
bank so as to render him liable to 
ward on ground of failure to exercise 
proper care in making deposit—Owen 

V. Anderson, 186 S.E. 864, 54 GaApp. 
53. 

(3) Incompetent’s guardian, hav¬ 
ing actual, as well as imputed, 
knowledge of precarious financial 
condition of bank, of which he was 
executive officer, and new bank, form¬ 
ed by consolidation of former bank 
with another bank, was guilty of 
lack of diligence in not withdrawing 
deposit of ward’s money in consoli¬ 
dated bank before it went into liqui¬ 
dation, so that his final account was 
properly surcharged with amount of 
such deposit.—^In re Fllardo, 267 N. 

W. 812, 221 Wls. 589, 106 A.L.R. 438. 

67. Fla.—^Flrmin v. Sanborn, 161 So. 

555, 568, 119 Fla. 896. 

. "The evil consists not so much 
in. the account being in the individ¬ 
ual name of the trustee, as that In 
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carrying it In such an account the 
identity of the trust fund is lost 
and in lieu thereof there is no obliga¬ 
tion, contract, or account upon which 
is Impressed the equitable ownership 
of the trust."—Flrmin v. Sanborn, 
supra. 

68. Fla.—Flrmin v. Sanborn, supra. 

69. Fla.—Flrmin v. Sanborn, supra. 
7a N.Y.—Clarke v. Public National 

Bank & Trust Co. of New York, 
181 N.E. 674, 259 N.Y. 285—Newton 

V. Merchants & Farmers Nat. Bank 
of Dansvllle. 282 N.Y.S. 632, 156 
Misc. 559. affirmed 273 N.Y.S. 447. 
242 App.Dlv. 673. 

71- Va.—Gregory v. Parker, 12 S.E. 
801, 87 Va. 451. 

72. Wash.—In re Jlskra^ 182 P. 969, 
108 Wash. 190. 

73. Minn.—Snicker v. Byers. 224 N. 

W. 152, 176 Minn. 641. 

Obligee In bona 

Naming probate Judge instead of 
guardian as obligee in bond did not 
invalidate bond.—Snicker v. Byers, 
supra. 

74. S.C.—In re Wlllcox, 169 S.E. 890, 
170 S.C. 167. 

76. S.C.—In re Wlllcox, 169 S.B. 
890, 170 S.C. 167. 

Deposit In bank previously autho]^. 
lied 

Where the guardian was ordered 
by the court to deposit funds in a 
certain bank, and a similar order 
was made the following year with¬ 
out specifying the bank’s name, and 
the guardian continued to make sim¬ 
ilar deposits for several years, with¬ 
out specific orders, he was not, on 
the failure of the bank, personally 
liable for sums deposited.—In re Jls- 
kra, 182 P. 959', 108 Wash. 190. 

7a S.C.—In re Wlllcox, 169 S.E. 
890. 170 S.C. 167. 
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Deposit as loan or investment, A temporary de¬ 
posit of funds in a bank pending investment or oth¬ 
er disposition is not a loan or investment within the 
meaning of statutes requiring security'^'^ or approval 
by the court. *^8 a deposit-for a fixed time, how¬ 
ever, as on a certificate of deposit, is a loan or in¬ 
vestment within statutes requiring security^® or the 
approval of the court,and, when made without 
security or an order of court, as required by stat¬ 
ute, the guardian is liable on the failure of the 
bank. 81 

According to some authorities a deposit in a sav¬ 
ings account which can be withdrawn only on cer¬ 
tain notice is not a temporary deposit which may be 
made without an order of court,®^ but it has also 
been held that the right of a savings bank under 
its rules to require a certain notice did not make the 
deposit an investment necessitating court approval 
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as required by statute where the rule of the bank 
had never been invoked.®® 

e. Expenditures 

The committee or guardian of an insane person may 
make reasonable and proper expenditures for the sup¬ 
port and maintenance of the ward. 

To the extent and within the limits of the rule 
that the estate of the ward may be used to support 
the ward and his family, as considered infra §§ 89, 
90, the committee or guardian may make reasonable 
and proper expenditures for the benefit of the luna¬ 
tic;®^ and this rule has been applied to a de facto 
appointee®^ and to a temporary guardian.®® In the 
absence of statute or rule of court providing oth¬ 
erwise, an order of the court generally is not nec¬ 
essary to authorize expenditures which do not im¬ 
pair the capital of the ward’s estate,®*^ and where 
an expenditure which could have been authorized by 


INSANE PERSONS 


77. N.C.—^Marrlner v. Mlzselle, 176 
S.E. 711, 207 N.C. 34. 

78. Ga.—Gross v. Butler, 173 S.H. 
866, 48 Ga.App. 750. 

Pact ^ that interest was paid on 
fands deposited by guardian In sav¬ 
ings bsCnk did not Convert deposit 
into “investment” for which guard¬ 
ian might be held liable when bank 
became Insolvent.—Owen v. Ander¬ 
son, 186 S.E. 864, 64 Ga.App. 63. 

Pact that funds remained on de¬ 
posit fox some time and were not 
withdrawn to meet current needs of 
ward did not make deposit “invest¬ 
ment” for which guardian might be 
held liable when bank became Insol¬ 
vent, where funds were so deposited 
pending finding of suitable invest¬ 
ment.—Owen V. Anderson, supra, 

79. N.C.—Marriner v. Mlzzelle, 176 
S.B. 711, 207 N.C. 34. 

8a Iowa»—In re Fish's Guardian¬ 
ship, 264 N.W. 642, 220 Iowa 1828— 
In re Fahlln's Guardianship, 264 
N.W. 296, 218 Iowa 121. 

Mont.—^Kelly v. Kelly, 297 P. 470, 
89 Mont. 229. 

Xuoompetent’s Insistence that her 
guardian keep her money deposited 
In bank which subseQuently failed 
did not absolve him and hls surety 
from liability to her estate for re¬ 
sulting loss; ward not being compe¬ 
tent to make such direction.—In' re 
Fahlln’s Guardianship, 254 N.W. 296, 
218 Iowa 121. 

81; Iowa.—In re Fahlln's Guardian¬ 
ship, supra. 

N.C.—Marriner v. Mlzzelle, 176 S.E. 
711, 207-N.C. 34. 

Oertiflcates becoming due prior to 
failure of bank 

(1) Guardian who invested ward's 
funds in certificates of deposit with¬ 
out authority of probate court was 
personally responsible for such 


funds, notwithstanding certificates 
became due prior to failure of hank. 
—^In re Fish's Guardianship, 264 N. 
W. 642, 220 Iowa 1328. 

(2) However, It has been held 
that a guardian is not chargeable 
with loss of incompetent’s funds de¬ 
posited in bank which closed, under 
certificate of deposit whereby ulti¬ 
mate maturity date was one year 
from date of issuance, but by which 
holder was given option of maturing 
certificate at expiration of six 
months, after which date holder 
could demand amount mentioned 
with at least six months’ Inter¬ 
est thereon, where guardian had no 
knowledge that bank was insolvent. 
—In re Welch’s Estate and Guard¬ 
ianship, 45 P.2d 681, 100 Mont. 47. 

88, Iowa.—^Baltinger v. Elmore, 227 
N.W. 844, 208 Iowa 1342. 

83. Ga.—Owen v. Anderson, 186 S. 

E. 864, 54 Ga.App. 53. 

8^ Iowa.—In re Moore’s Guardian¬ 
ship, 288 N.W. 880, 227 Iowa 735. 
Lia.—Corbello v. Corbello, 182 So. 127, 
171 La. 786. 

32 C.JT. p 696 note 66. 

Duty of guardian to maintain ward 
see supra S 76. 

Olothing, etc., for Inoompetent vet- 
eraaoL in veteran’s hospital 

Pa.—In re Synder’s Estate, 31 A.2d 
182, 346 Pa. 616. 

Salaries of servants attending to 
personal wants of interdict were 
payable out of interdict’s property 
and not from curator's commission. 
—Corbello v. Corbello, 132 So. 127, 
171 La. 736. 

Bzpendltiire In excess of aoBLOimt 
permitted by Veteran’s Admin¬ 
istration 

Guardian of incompetent veteran, 
appointed by common pleas court, 
could expend money in excess of 
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amount permitted by rules of Veter¬ 
ans’ Administration for attorney’s 
services In prosecution of ward’s 
claim for reinstatement of previous 
award of compensation, where au¬ 
thorized to do so by order of com¬ 
mon pleas court, since neither Vet¬ 
erans’ Administration nor United 
States had Jurisdiction or control of 
pension funds, paid to guardian aft¬ 
er guardian had received money.— 
In re Stein, 180 A. 677, 118 Pa.Super. 
549, certiorari grranted Hines v. Stein, 
56 S.Ct. 499, 297 U.S. 700, 80 L.Bd. 
989, affirmed 56 S.Ct. 699, 298 U.S. 
94, 80 L.Ed. 1068, rehearing denied 
66 S.Ct. 946, 298 U.S. 692, 80 L.Ed. 
1409. 

Beservatioa of ftmd for futuro burial 
expenses. 

In the absence of statutory au¬ 
thority the county court or a guard¬ 
ian may not reserve funds for future 
burial expenses of the ward; such 
authority is not conferred by a stat¬ 
ute authorizing a guardian to pay 
ward’s funeral expenses prior to oth¬ 
er creditors without appointment of 
an administrator or by a statute pro¬ 
viding for removal of a guardian for 
a ward who Is an Inmate of a coun¬ 
ty asylum where guardian, having 
property of ward in his possession 
or control exceeding two hundred 
dollars in value, falls to pay for 
ward’s care and support within three 
months after receipt of a bill there¬ 
for from state board of control.—In 
re Henes’ Guardianship. 296 N.W. 60, 
236 Wis. 636. 

86, Mich.—^In re Cameron, 122 N.W. 
664, 168 Mich. 174. 

sa Iowa.—In re Deck, 189 N.W. 660, 
168 Iowa 242—In re Walker, 128 
N.W. 876, 160 Iowa 284, rehearing 
denied 129 N.W. 962, 160 Iowa 284. 

87, Mont.—Kelly ▼. Kelly, 297 P. 
470, 89 Mont 229. 
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the court is made without permission the court may 
afterward ratify it;®^ and it has been held that the 
court will decline to make an order authorizing ex¬ 
penditures for the ward’s support where the appli¬ 
cation presents no question of law but merely in¬ 
volves the propriety of the exercise of the guard¬ 
ian’s judgment.89 

The guardian may not waste the estate in expendi¬ 
tures from which the ward could not reasonably be 
expected to have any enjo 3 mient, and the guardian 
should take no risk in expenditure that might result 
in making the ward a public charge.^o The court 
should not authorize the expenditure of funds for 
what appears to be expensive and useless litiga¬ 
tion nor may the court authorize the expenditure 
of the entire corpus of the estate so as to leave the 
ward penniless and an object of charity or a state 
charge.®^ The question as to what are proper ex¬ 
penditures ordinarily has arisen in the accounting 
proceedings and is discussed infra § 87 e in connec¬ 
tion with the allowance of various items. 

f. Employment of Agents 

The court may authorize the guardian or committee 
of an insane person to employ an agent, clerk, or at¬ 
torney. 

Where the interest of the estate of an insane per¬ 
son requires the employment of an agent or clerk, 
the court, on the application of the committee, may 
authorize the emplo3rment®3 and the payment of a 
reasonable compensation for the services out of the 


§ 86 

income of the estate,®^ The committee or guardian 
may authorize a third person to take possession of 
the ward’s property, and such person, when so au¬ 
thorized, is not a trespasser in so doing.^5 Whether 
the guardian is justified in intrusting a specific part 
of the administration of his trust to an agent de¬ 
pends on whether such act would be the act of a 
reasonably prudent person in a similar situation.®® 

Employment of counsel. It has been held that a 
guardian of an insane person may contract with at¬ 
torneys, agreeing to pay them a contingent fee,®^ 
but it has also been held that he may not employ 
counsel to prosecute a suit in behalf of the estate 
in another state.®® 

§ 86. —^ Duties and Liabilities Generally 

a. In general 

b. Inventory; collection of assets 

c. Liability on contract; torts and acts of 

agents 

a. In General 

The committee or guardian of an Insane person Is un¬ 
der a duty to protect the Interests of the ward and he 
may not take a position in which his personal Interests 
come in conflict with his duty. 

Since the relation of the committee or guardian 
of an insane person to the ward is fiduciary, as con¬ 
sidered supra § 49, he is under a duty to protect the 
interests of the ward®® and to perform such duties 


N.T.—-In re Hagredorn, 27 N.T.S.Sd 
48p 176 Mlsc. 2SS. 

Order in gnardiana h lp m rea Judi¬ 
cata of amount due 
Where mentally Incompetent ward 
was able to wait on herself when 
interlocutory order dlrectlngr guard¬ 
ian to expend six dollars per week 
for service rendered to ward by her 
sister was entered, and two years 
before her death ward became a help¬ 
less invalid, sister was not estopped 
under the doctrine of res Judicata 
to file a claim against deceased 
ward’s estate for reasonable value of 
service rendered In excess of six 
dollars per week.—^Peters v. Hanlln, 
41 N.E.2d 604, 220 Ind. 175. 

88. Ala.—Hall v. EssUnger, 179 So. 
639, 236 Ala. 451. 

Gal.—^In re Ewing’s Estate, 109 P. 

2d 748, 42 Cal.App.2d 629. 

Del.—^In re Schwarts, Ch., 23 A.2d 
822. 

Ind.—^Peters v. Hanlln, 41 N‘.E.2d 604, 
220 Ind. 176. 

Mont—Kelly v. Kelly, 297 P. 470, 
472. 89 Mont 229, citing Corpus 
Juris. 

N.M.—In re Hunter’s Guardianship, 
111 P.2d 862, 45 N.M;. 118. 

32 C.J. p, 695 note 69. 


Allowance In accounting of unauthor¬ 
ized expenditures see Infra 6 87 e 
( 1 ). 

Batlfloatlon is eauivaleut to order 
authorizing the expenditure.—^Frank- 
enfeld’s Appeal, 102 Pa 689. 

89. N.T.—^In re Hagedom, 27 N.T, 
S.2d 48, 176 Mlsc. 233. 

90. Mich.—In re Johnson’s Estate, 
281 N.W. 697, 286 Mich. 213. 

91. Iowa—In re Ost’s Estate, 236 
N.W. 70, 211 Iowa 1085. 

92. Mont—Kelly v. Kelly, 297 P. 
470, 89 Mont 229. 

93. N.T.—Kent v. West 63 N.T.S. 
244, 33 App.Dlv. 112, appeal dis¬ 
missed 67 N.E. 1114, 163 N.T. 689 
—^Matter of Liivingston, 9 Paige 
440, affirmed 2 Den. 575. 

32 C.J. p 695 note 73. 

Liability of guardian for acts df 
agents see infra § 86 c. 

94. N.T.—^Matter of Livingston, su¬ 
pra 

32 C.J. p 696 note 74. 

96. Neb.—Cohoe v. State, 114 N.W. 
286, 79 Neb. 819. 

98. Ala—Cox v. Williams, 8 So.2d 
129, 241 Ala 427. 
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97. Wash.—Russell v. Leslie, 252 P. 
161, 142 Wash. 60. 

Allowance to guardian for counsel 
fees paid see infra S 87 e (8). 
Liability of estate for counsel fees 
see Infra 8 88. 

Xu New Tork 

(1) Committee of mental incom¬ 
petent has na right to retain and 
pay counsel without permission of 
court—^In re Morgan, 269 N.T.S. 
889, 144 Mlsc. 762—In re Osgood’s 
Committee, 196 N.T.S. 270, 119 Mlsc. 
261. 

(2) In a proper case the committee 
may employ counsel.—In re Baron, 
6 N.T.S.2d 681. 

98. Ark.—Smith v. Walker, 68 S. 
W.2d 946, 187 Ark. 161. 

99. Cal.—^In re Comaz’ Estate, 66 
P.2d 784, 8 Cal.2d 347. 

Fla—In re Nusbaum’s Guardianship, 
10 So.2d 661, 162 Fla 31. 

Kan.—Wolf v. Welssbeck, 189 P.2d 
398. 167 Kan. 808. 

Ky.—^Makemson v. Commonwealth, 
167 S.W.2d 818, 292 Ky. 684. 

Mass.—Worthen v. Burgess, 173 N. 

E. 680, 278 Mass. 487. 

I Minn.—^Rlckel v. Peck. 2 N.W. 2d 
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§ 86 

as are prescribed by statute.^ He must keep the as¬ 
sets of the ward separate from his own or other 
funds^ and he is held to the strictest accountability 
for the ward’s funds.® 

The guardian exercises a trust demanding the 
highest degree of good faith and confidence.** He 
cannot take a position in which his personal inter¬ 


ests come in conflict with his duty,5 and any trans¬ 
action by which the guardian benefits at the ex¬ 
pense of the ward is presumptively fraudulent and 
invalid® and is voidable at the option of the ward.^ 
The guardian will not be permitted to take any ad¬ 
vantage with respect to the property of his ward,® 
and he will be held to hold as trustee any property 


140, 211 Minn. 676, 188 A.L.R. 
1876. 

Mont—^Pethybrldge v. First State 
Bank of Liivlnffston, 248 P. 669, 76 
Mont 178. 

N.J.—In re Degnan, 194 A. 789, 122 
N.J.Eq. 470. 

N-.T.—In re Hills' Will, 191 N.E. 
12, 264 N.T. 849, 98 A.L..R. 1880, 
reversing: 268 N.T.S. 907, 240 App. 
Dlv. 968, afflimlng: In re Hills' Es¬ 
tate. 269 N.Y.S. 668, 160 Mlsc. 618 
—^Feltner v. Teachers' Retirement 
Board, 266 N.T.S. 826, 286 App.Div. 
207. 

82 C.J. p 696 note 82. 

Duties and liabilities of gruardlan: 
Generally see Guardian and Ward 
S 68 et sea- 

investments, loans, and deposits 
see supra § 86 d. 

Liability: 

For Interest see Infra' 8 87 d (8). 
On bond see supra § 68. 

On death of ward see supra § 84. 
To support ward see supra 9 76. 
Snooessov tmstee for Insane per¬ 
son owes duty to manag:e and protect 
the property of the insane person.— 
In re Schwartz, Del.Ch., 28 A.2d 822. 

1. Ala.—Ramsey v. McMillan, 106 
So. 848, 214 Ala. 186. 

N.C.—Cobb V. Fountain, 121 S.B. 614, 
187 N.C. 836. ■ 

to srnardian of xnlnor 
—^Makemson v. Commonwealth, 
167 S.W.2d 313, 292 Ky. 634. 
Qnardten having same duties os 
ooxumlttee 

Under statutes, appointed guardian 
of weak-minded person has same du¬ 
ties as committee on lunacy.—^Bar- 
clay-Westmoreland Trust Co. v. Dol¬ 
lar Sav. Bank, 12 AL.2d 686, 388 Pa. 
421—^In re Bala's Estate, Pa.Com. 
PI., 86 Luz.L.Reg. 268—^In re Brenel- 
ser's Estate, Pa.Com.Pl., 86 Berks Co. 
L.J. 170, 67 Tork Leg.Rec. 16. 
Correcting desorlptlon In deed 
Where record showed that donor 
Intended to convey a specific lot and 
made a good faith error In describing 
It, donor's curator was required to 
correct the description In deed un¬ 
der Fla.St.Annot. 9 746.07.—Gruber v. 
Cobey, Fla., 12 So. 2d 461. 

2. Ill.—^People V. Birket, 264 IlLApp. 
96, 103, affirmed 174 N.SL 388, 842 
111. 838. 

Use of funds for guardian's puxpos- 


guardlan, or administrator was per¬ 
mitted to use the funds of his 
ward or of the estate for his own 
purposes, being bound only to make 
a faithful accounting when an ac¬ 
counting became due."—People v. 
Birket, supra. 

& Fla.—McBride v. McBride, 196 
So. 602, 142 Fla. 663, 128 A.L.R. 
631. 

Charges made against guardian on 
accounting see Infra 9 87 d. 

So should keep aoourate accounts i 
and self-explanatory vouchers.—Mc- 
Burney v. McBumey, Iowa, 210 N.W. 
668 . 

Funds not received as pension from 
government 

A guardian will not be held to a 
less degree of accountability for 
funds which do not come to the 
ward as a pension from the govern¬ 
ment—^In re Elgenmann's Guardian¬ 
ship; 14 N.E.2d 686, 214 Ind. 92, 116 
AL.R. 432. 

“OoBservator is not In default until 
a demand is made upon him and 
he falls or Is unable to comply 
with the demand."—^People v. Birket, 
264 IlLApp. 96, 103, affirmed 174 N. 
E. 888, 842 Ill. 333. 
di Cal.—^In re Guardianship of Car- 
Ion's Estate, 110 P.2d 488, 43 Cal. 
App.2d 204. 

Colo.—Williams v. Hankins, 258 P. 
1114, 82 Colo. 261. 

Mont—Kelly v. Kelly. 297 P. 470. 

89 Mont 229. 

6. Colo.—Williams v. Hankins, 268 
P. 1114, 82 Colo. 251. 

Ill.—^In re Nonnast's Estate, 21 N. 
E.2d 796, 300 Ill.App. 637, modified 
on other grounds Nonnast v. 
Northern Trust Co., 29 N.E.2d 
261. 374 Ill. 248. 

Mass.—^Wltherlngton v. Nickerson, 
152 N.E. 707, 266 Mass. 351. 
N.H.—Hollis V. Tilton, 6 A.2d 29, 

90 N.H. 119, reheard 6 A2d 763, 90 
N.H. 119. 

Tex.—Wall v. Wall, Clv.App., 172 
•6.W.2d 181, error refused. 
Investment of ward's funds In guard¬ 
ian's property see supra 9 86 d 
( 1 ). 

Loan of ward's funds to guardian 
see supra 9 86 d (2). 

Self-interest may not dictate his ac¬ 
tions 

N.T.—In re Hidden. 164 N.E. 638, 
243 N.T. 499, Modifying 218 N. 
Y.S. 776, 216 App.Div. 766, and mo,- 
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tions denied 156 N.E. 897, 244 N. 
T. 663. 

Where there was no showing that 
there had been any loss to guard¬ 
ianship by reason of faot that guard¬ 
ian of ward, who had conveyed prop¬ 
erties to daughter, was also assisting 
daughter In her Individual capacity 
In the handling of such properties, 
court did not err In not ordering 
guardian to account for properties 
involved In such transfer.—^In re 
Rldpath's Guardianship, 2 N.W.2d 
651, 231 Iowa 977. 

Guardian as agent of company fur¬ 
nishing guardianship bond 
Where guardian was agent of sure¬ 
ty company which was authorized 
to do business locally and which 
signed guardianship bond, premiums 
on which were paid out of insane 
ward's estate, guardian was entitled 
to retain commissions received as 
such agent on execution of bond.— 
Hollis V. Tilton. 6 A2d 29, 90 N.H. 
119, reheard 6 A.2d 768. 90 N.H. 119. 
3, Ky.—^Flrst State Bank v. Catron, 
106 S.W.2d 162, 268 Ky. 618. 

Mass.—Wltheringrton v. Nickerson. 
162 N.E. 707, 256 Masa 361. 
Burden is on oommlttee^ suing for 
settlement of estates of incompetent 
and others, to show that his contract 
with Incompetent's estate for rental 
of farm was fair and equitable.— 
Mapp V. Byrd, 194 S.E. 724, 169 Va. 
519. 

7. Mich.—^Baxter v. Union Industrial. 
Trust & Savings Bank, 263 N.W. 
762, 273 Mich. 642. 

& Colo.—Williams v. Hankins, 268 
P. 1114, 82 Colo. 261. 

Iowa.—^In re Arrak's Guardianship, 
264 N.W. 307, 218 Iowa 117. 

La.—Corbello v. Corbello, 132 So. 
127, 171 La, 786. 

Mass.—Wltherlngton v. Nickerson, 
152 N.E. 707, 266 Mass. 361. 
Mich.—Wles V. Brandt, 298 N.W. 778, 
294 Mich. 240. 

32 C.J. p 696 note 83. 

Purchase of ward's property at sale 
under order of court see infra 9 
96. 

Amount owed by guaardian for mis- 
appropxlatiomi is asset belonging to 
ward.—^Brooke v. American Sav. 
Bank of Muscatine, 228 N.W. 600, 207 
Iowa 668. 

Deed executed by ward tc guardian 
during pendency of guardianship Is 
void under Vernon Clv.StAnnot art 


'At common law, a conservator, 
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he may have purchased with the ward’s funds.^ 

The committee or guardian is liable for losses 
occasioned by his fault or breach of duty,i® but, 
conversely, he is not liable for losses caused without 
fault on his part.ii The guardian ordinarily must 
exercise such diligence and prudence as reasonably 
prudent men usually employ in the conduct of their 
own affairs,12 but he is not an insurer of the funds 
which come into his hands.12 He cannot escape 
liability on the ground that the ward was sane and 
capable of managing his own affairs;!^ but he is 
not necessarily liable in damages for failure to pro¬ 
tect his ward’s property where the court takes the 
matter out of his hands and appoints a guardian ad 
litem.i® 

A de facto guardian will be held subject to all 
the duties and liabilities of a guardian.l® 

On restoration of the ward to sanity it is the duty 
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of the guardian to account, as considered infra § 
87 c, and to deliver the property to the ward.i^ 

b. IhYientory; Collection of Assets 

The oommlttee or guardian of an insane parson Is 
under a duty to file an Inventory of the ward's estate as 
required by statute. The guardian or committee of an 
insane person has the duty and right to collect the assets 
of the wardp to reduce to posaassion the ward's choses 
In aetlon, and to collect the debts and obligations owing 
to the estate. 

The statutes usually require the committee or 
guardian of an insane person to file an inventory 
of the ward’s estate within a designated time after 
his appointment, and, where such is the case, he is 
in. duty bound to do so.i® The guardian may enter 
his ward’s dwelling house for the purpose of mak¬ 
ing an inventory of the ward’s property,!® He must 
return in his inventory a debt due from himself to 
the ward ;2® and, where the ward has property out- 
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4205.—Teague v. Wylie, Tez.Clv.App., 
110 S.W.2d 941. 

9. Neb.—^Wilson v. Wilson. 133 N. 

W. 447. 1124, 90 Neb. 58. 

N.T.—Reid V. Fitch, 11 Barb. 399. 
32 C.J. p 69fi note 84. 

lOi Ala.->-Ooz V. Williams. 3 So. 2d 
129, 241 Ala. 427—Ramsey v. Mc¬ 
Millan. 106 So. 848, 214 Ala. 186. 
Ky.—Stuber v. Snyder's Committee, 
87 S.W.2d 614, 261 Ky. 338. 

Tex.—^Weeks v. De Young, Clv.App., 
290 S.W. 852. 

82 C.J, p 696 note 85. 

Action against guardian for breach 
of duty see infra S 135. 

11. Ala.—^Ramsey v. McMillan, 106 
So. 848, 214 Ala. 185. 

Iowa.—Guardianship of Rice, 300 
N.W. 620, 230 Iowa 1220—In re 
Moore's Guardianship, 288 N.W. 
880, 227 Iowa 736—McBurney v. 
McBurney, 210 N.W. 668. 

N.H.—^Hollis V. Tilton, 5 A. 2d 29, 90 
N.H. 119, reheard 6 A.2d 763, 90 N. 
H. 119. 

Ta.—Pannlll v. Calloway. 78 Va. 387. 
Acting under advice of couusM 
Where guardian for Incompetent 
acts In good faith under advice of a 
competent lawyer, he is not liable 
for mistakes of law, or for errors 
In Judgment. 

N.T.—In re Hall. 32 N.T.S.2d 237, 263 
App.Dlv. 879, appeal denied In re 
Hall’s Estate. 33 N.Y.S.2d 826, 263 
App.Dlv. 967. 

Pa,—In re Rlebel's Estate. 184 A. 
118, 821 Pa. 145. 

totewrttng attozney with seonzltles 
Cooeervatrlx of distracted person's 
•state was not negligent In Intrust¬ 
ing temporary possession of estate's 
securities to attorney, retained by her 
without negligence In matter of es¬ 
tate, when In probate court to pre- 
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sent her account, and hence was not 
liable to estate for amount of such 
securities which attorney wrongfully 
appropriated.—In re Beelow*s Estate, 
8 N.E.2d 296, 286 IlLApp. 385. 

SEere delay or noBaetion of com- 
mlttee as regards selling stock and 
reinvesting proceeds, where there Is 
no evidence disclosing surrounding 
circumstances, does not show action¬ 
able negligence, since negligence Is 
never presumed.—Stuber v. Snyder's 
Committee, 87 S.W.2d 614, 261 Ky. 
338. 

12. Ala.—Cox V. Williams, 3 So. 2d 
129, 241 Ala. 427—Ramsey v. Mc¬ 
Millan, 106 So. 848, 214 Ala. 185. 

Ind.—Alcon v. Koons, 82 N.B. 92, 42 
Ind.App. 687, rehearing overruled 
84 N.B. 1104, 42 Ind.App. 537. 
Mont.—In re Welch's Estate and 
Guardianship, 45 P.2d 681, 100 

Mont. 47. 

N.T.—In re Hall, 32 N.T.S.2d 237, 
263 App.Div. 879. appeal denied In 
re Hall's Estate, 33 N.T.S.2d 826, 
263 App.Dlv. 967. 

N.C.—Cobb V. Fountain, 121 S.E. 614, 
187 N.C. 335. 

Or.—In re Marchand's Guardianship, 
3 P.2d 128, 187 Or. 444. 

13. Mont.—^In re Welch’s Estate and 

Guardianship, 45 P.2d 681, 100 

Mont 47. 

14h Ky.—^Homback v. Homback, 1 
Ky.Op. 596. 

15. Neb.—Wilson v. Wilson, 138 N. 
W. 477, 1124, 90 Neb. 363. 

lOL Cal.—In re Glambastianl's Es¬ 
tate, 87 P.2d 142, 1 Oal.App.2d 
639. 

Mo.—Skelley v. The Macabees, 272 S. 

W. 1089, 217 Mo.App. 338. 

Mont—^Kelly v. Kelly, 297 P. 470, 
472, 89 Mont. 229; quoting Oozpos 

JUZlB. 


Okl.—In re Mize’s Guardianship, 142 
P.2d 116. 

32 C.J. p 696 note 90. 

17. Va.—Shands v. Shands. 7 S.BL2d 
112, 176 Va. 166. 

SellTary of property to ward wlth^ 
out conxt Older on his restoration 
to sanity Is proper.—Green v. Mars- 
ters, Tex.Clv.App., 79 S.W.2d 184. 
Oonmmnlty property 
A statute relating to community 
property and providing that persons 
acting as guardians of the estates 
of persons of unsound mind shall 
turn over the estates of their wards, 
where the wards shall be married 
persons, on the qualification of the 
sane spouse, spoke from the time 
of its original enactment, but also 
spoke from the time of any of its 
several subsequent reenactments: 
where qualified survivor in communi¬ 
ty is also guardian for an insane 
person, there is no necessity for sur¬ 
vivor to turn over the property, since 
there would be no change of pos¬ 
session.—^De Grummond v. Smith, 
Tex.CiV.App., 168 S.W'.2d 899. 

la Ala.—^Ramsey v. McMillan, 106 
So. 848, 214 Ala. 186. 

Ind.—Ex parte Cottlngham, 24 N.E. 
760, 124 Ind. 260. 

Failure to slgii. and attest the 
ventoxy may be Immaterial If It is 
otherwise perfect—Clark v. Whita¬ 
ker. 18 Conn. 648, 46 Am.D. 337. 

19. Conn.—State v. Hyde, 29 Conn. 
664. 

2a Miss.—Neill v. Neill, 81 Miss. 86. 
N.T.—Matter of Kllllck, 7 N.Y.S. 850, 
4 Sllv.Sup. 89. 

3^olveaioy of oommlttee 
Where, on husband’s qualification 
as committee of his wife who was 
adjudged Insane, husband was In- 
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side the state, it should be stated in the inventory.^^ 
However, the guardian or conservator is not liable 
for failure to file an inventory and appraisal in the 
absence of proof of any substantial damage result¬ 
ing to the incompetent.22 

Collection of assets. The guardian or committee 
of an insane person has the duty and right, some¬ 
times under statutes expressly so providing, to col¬ 
lect all the assets of the ward,23 including those in 
the hands of a predecessor in office,24 and to re¬ 
duce to possession the ward's choses in action^B and 
collect lie debts and obligations owing to him,26 
In the performance of his duty to collect the as¬ 
sets of the estate the guardian must use reasonable 

debted to wife, husband should have 
Inventoried and charged himself with 
such Indebtedness If he was solvent 
or should have shown that he was 
not properly chargeable with the In¬ 
debtedness by reason of his Insol¬ 
vency.—Fidelity & Casualty Co. of 
New York v. Downey, 143 S.W.2d 869, 

284 Ky. 72. 

ai. N.Y.—^Matter of Osgood, 196 N. 

Y.S. 270, 119 Misc. 261. 
aa. Conn.—^Kochuk v. Labaha, 10 A. 

2d 755, 126 Conn. 324. 

Action against guardian for breach 
of duty see Infra § 135. 
as. Ala.—Ward v. Stallworth, 11 So. 

2d 374, 243 Ala. 661—Cox v. Wil¬ 
liams, 3 So.2d 129, 241 Ala. 427— 

Kelly v. Wilson, 176 So. 661, 234 
Ala. 466—^Ramsey v. McMillan, 106 
So. 848, 214 Ala. 185. 

Cal.—^In re Boutz* Guardianship, 76 
P.2d 164, 24 Cal.App.2d 644. 

111.—^NonncLst v. Northern Trust Co., 

29 N.B3.2d 261, 374 Ill. 248, modify¬ 
ing ^n ra Nonnast's Estate, 21 N.E. 

2d 796, 300 Ill.App. 637. 

N.Y.—In re Sharkey, 209 N.Y.S. 682, 

124 Mlsc. 582. 

Or.—^In re Lyon's Guardianship, 266 
P. 1087, 128 Or. 94. 

Action by guardian to collect assets 
of ward see Infra 9 135. 
property outside Jnxlsdiotion 

Under the common law, guardian 
had no power or rights over the 
property of ward lying beyond the 
confines of the country which grant¬ 
ed his letters.—Broaddus v. Johnson, 

179 So. 216, 236 Ala. 314. 

S4. Ala.—^Hines v. Dollar, 181 So. 

748, 236 Ala. 329. 

W.Va.—^Davis v. See. 194 S.E. 271, 

119 W.Va. 490. 

Account and settlement of guardian 
with successor in office see infra S 
87 J. 

IGdabUity of suooessor guardi an 
Where estate of deceased guardian 
of mentally incompetent war veteran 
and surety on such guardian's bonds 
were liable for losses resulting from 
unauthorized investments of ward’s 
funds by deceased, sucoessor-guard- 


pnidence and diligence**^ and where he is guilty of 
negligence he is liable for the amount of assets lost 
thereby which might have been collected.28 The 
collection of assets or debts is a mere ministerial 
act, and for such purpose the guardian may employ 
an agent or attorney to perform the duty, but he 
must select such agent or attorney vdth reasonable 
care and supervise his acts.29 The court may au¬ 
thorize the employment of an attorney for the pur¬ 
pose of collecting the assets of the estate.®® 

c. Liability on Contract; Torts and Acts of 
Agents 

The committee or guardian of an Insane person Is not 
liable on the contracts of the ward, but he may be liable 

(3) Payment to a third person does 
not extinguish the debt.—^Irvln v. 
Harris, 109 S.E. 867, 182 N.C. 647. 
Pexudoii money 

A pension is not a "debt” within 
statute requiring £rua.rdlan to col¬ 
lect all “debts” due to the ward.— 
Grandview Hospital Co. v. Clark, 
164 N.E. 67. 30 Ohio App. 30. 
Benewal of Indebtedness 
A statute prohibiting a gruardlan 
from renewing any Indebtedness ex¬ 
cept by order of the court, as part of 
general provision prescribing pro¬ 
cedure by which the guardian could 
discharge existing debts, had appli¬ 
cation only to renewal of any in¬ 
debtedness of an estate, and did not 
require court authority for renewal 
of an Indebtedness to incompe¬ 
tent’s estate.—^Vlck v. Downing, Tex. 
Civ.App., 120 S.W.2d 279. 

27. Ala.—Cox V. Williams, 3 So. 2d 
129, 241 Ala. 427—^Hlnes v. Dol¬ 
lar, 181 So. 748, 236 Ala. 829— 
Kelly V. Wilson, 176 So. 651, 234 
Ala. 466. 

28. Ala.—Spajin v. First Nat Bank 
of Montgomery, 200 So. 554, 240 
Ala. 639—Kelly v. Wilson, 175 So. 
661, 234 Ala. 466. 

Charges made against guardian on 
accounting see infra S 87 d. 

29. Ala.—Cox v. Williams, 3 So.2d 
129, 241 Ala. 427. 

30. Iowa.—Haradon v. Boardman & 
Cartwright, 294 N.W. 770, 229 Iowa 
640. 

Hotloe to guardlaa 
Where bonds stolen from incom¬ 
petent were recovered In part but 
guardian of Incompetent's property 
allegedly refused to attempt recovery 
of remainder, district Judge acting as 
probate court had Jurisdiction to en¬ 
ter orders authorizing attorneys of 
guardian to Institute proceedings 
for that purpose on a contingent fee 
basis, without notice to guardian 
or a hearing, and orders so entered 
were not subject to “collateral at¬ 
tack.”—Haradon v. Boardman & 
Cartwright, supra. 


Ian and surety on his bond were not 
liable therefor, and it was not his 
duty to Institute suit against such 
estate and surety on deceased’s 
guardianship bond for amount of 
such losses.—State ex rel. Wilson v. 
Meek, 146 S.W.2d 961, 24 Tenn-App. 
492. 

25. Ala.—Cox V. Williams, 3 So. 2d 
129, 241 Ala. 427. 

26. Ala.—Cox v. Williams, supra— 
Spann v. First Nat. Bank of Mont¬ 
gomery, 200 So. 664, 240 Ala. 639. 

Mo.—Monahan v. Monahan's Estate, 
89 S.W.2d 163, 232 Mo.App. 91. 
Or.—Oregon Mut. Life Ins. Co, v. 
James, 111 P.2d 1026, 166 Or. 386. 
Bight is vested exclusively in com¬ 
mittee or guardian, and no other 
has a right thereto. 

N.Y.—Viets V, Union Nat. Bank, 6 
N.B. 467, 101 N.Y. 668, 64 Am.R. 
743, reversing 31 Hun 484. 

N.C.—Irvin v. Harris. 109 S.E. 867, 
182 N.C. 647. 

82 C.J. P 696 note 78. 

Discharge of obUgation by payment 

(1) Payment to guaxdlan discharg¬ 
es debt due ward. 

Ky.—Smith v. Spicer’s Guardian and 
Committee, 60 S.W.2d 64, 244 Ky. 
68, certiorari granted Spicer v. 
Smith, 63 S.Ct. 96, 287 U.S. 690. 
77 L.Bd. 616, affirmed 63 S.Ct 416, 
288 U.S. 430, 77 L.Ed. 876, 84 AL. 
R. 1626. 

Pa.—In re Miners & Merchants De¬ 
posit Bank of Portage, 19 Pa. 
Dist & Co. 869. 

(2) Where court which appiolnted 
committee for incompetent acted on 
petition which did not give com¬ 
plete information and fixed bond 
at twelve hundred dollars, although 
Incompetent had bank account of two 
thousand dollars, but court had Ju¬ 
risdiction and all payments by bank 
to committee were made pursuant to 
court's order, bank was not liable to 
successor committee for money paid 
to and converted by original com¬ 
mittee.—^Mattlce V. Bowery Sav. 
Bank, 41 N.Y.S.2d 782. 266 App.Div. 
191. 
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on his own contracts. The committee or guardian of 
an Insane person may be liable Individually In tort for 
an Injury caused by his negligence In the management 
of the ward's estate. 

The committee or guardian of an insane person 
is not liable on the contracts of the ward,®i even 
for necessaries,32 but he may be liable on his own 
contracts.33 A conservator of an incompetent may 
be liable on an express agreement made during his 
tenure after he is out of office, since he has a rem¬ 
edy against the estate of the incompetent.®^ 

Borrowed money, A guardian or committee who 
borrows money without authority is personally lia¬ 
ble for its pajmient.®^ 

Debts incurred prior to appointment, A guardian 
or committee is not personally liable for debts in¬ 
curred by a ward before his appointment.3S 

Goods and services. The committee or guardian 
cannot be held personally liable for goods furnished 
him for the use of his ward’s estate, where no mis¬ 
representations were made, and the seller had full 
knowledge of all the facts ;37 but services rendered 
to a lunatic at the request of his guardian, or under 
a contract with the guardian, may constitute a good 
cause of action against the guardian personally,®8 
The law implies a promise on the part of the guard¬ 
ian who has received the benefit of the services of 
the ward to pay the amount which such services are 
reasonably worth.®® 

Liability for rent. Where the committee of a 
lunati.c takes possession of land leased to the lunatic 
he becomes personally liable for the rent, but he is 
not liable for the rent where he does not take pos¬ 
session of the demised premises.^®- 
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Torts and acts of agents, A committee or guard¬ 
ian of an insane person is not liable in his repre¬ 
sentative capacity, so as to make his ward's estate 
ultimately liable, for an injury caused by his neglect 
to keep his ward's tenement premises in repair,^^ 
but he may be liable in his individual capacity.^® 
In the case of an injury sustained by reason of a 
defective passenger elevator, owned by a lunatic 
ward, and under the control of his committee, it has 
been held that the committee is not personally liable 
merely by reason of the fact of having control and 
management of the elevator, in the absence of actual 
negligence on his part.**® 

Liability for acts of agents. Where the commit¬ 
tee or guardian permits an agent to manage the 
estate in a negligent manner, he must account for 
the money paid to the agent for the estate.^^ Where 
an attorney is employed, the guardian is required to 
know generally what his attorney is doing in the 
carr 3 dng out of the duties he was employed to per¬ 
form, and, where investigation, decision, and ac¬ 
tion are left by the guardian to his attorney, the 
attorney's decision becomes the guardian's decision, 
his acts the guardian’s acts, and his negligence the 
guardian's negligence.^B 

§ g 7 , -Accounting and Settlement 

a. In general 

b. Aimual or periodical accounts 

c. Final accounting 

d. Charges 

^ e. Allowance of items in favor of guard¬ 
ian 

f. Procedure 


31. N.C.—Steele v. Cole. 191 S.E. 
830, 211 N.C. 743. 

32 C.J. p 697 note 19. 

32. N.J.—Hurey v. Leavitt, 107 A. 
467, 93 N.J.Law 299. 

Personal liability of guardian for 
ward's support see supra § 76. 

33. Mass.—^Day v. Old Colony Trust 
Co.. 117 N.E. 252, 228 Mass. 225. 

34. Conn.—Campbel v. Crandal, 2 
Root 871. 

Mass.—Thacher v. Dlnsmore. 6 Mass. 
299. 4 Am.D. 61. 

35. Conn.—Church v. Rosensteln. 82 
A. 568, 85 Conn. 279. 

Authority of guardian to borrow 
money see supra 5 85 c (1). 

36. Conn.—^Brown v. Eggleston, 2 A, 
821, 53 Conn. 110. 

82 C.J. p 697 note 25. 

87. Mo.—Western Cement Co. v. 

Jones, 8 Mo.App. 378. 

82 C.J. p 697 note 26. 


38L Ind.—^Baker v. Groves, 27 N.B. 
640, 1 Ind.App. 522. 

39. R.I.—Champlln v. Slocum, 103 
A. 706, 41 R.I. 227. 

40. N.Y.—In re Otis, 34 Hun 642. 38 
Hun 697, affirmed 6 N.B. 671, 101 
N.T. 680. 

Bkeontrix of person aUeged to have 
assumed management of incompe¬ 
tent's estate was chargeable only 
with rent actually received.—^Alsa- 
brook V. Bishop, Tex.Clv.App., 296 S. 
W, 646. 

Accountability for rent received see 
Infra 9 87 d (2) (a). 

41. N.T.—Ward v. Rogers, 100 N.Y. 
S. 1068. 51 Misc. 299. 301. 

32 C.J. p 697 note 33. 

Liability for torts of insane persons 
see Infra 9§ 122-126. 

48. N.Y.—Rooney- v. People's Trust 
Co.. 114 N.Y.S. 612, 61 Mlsc. 159. 

32 C.J. p 698 note 84. 

43. Cal.—Campbell v. Bradbury, 176 
P. 686, 179 Cal. 364. 
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44. N.T.—In re Gallagher, 17 N.T.S. 
440. 

46. Ala.—Cox v. Williams, 8 So. 2d 
129, 241 Ala. 427. 

Iowa.—In re Cannon's Guardianship, 
1 N.W.2d 217, 231 Iowa 366. 
Failure to prosecute pending action 
Where committee purchased mort¬ 
gage for Incompetent's estate, and 
the committee Instructed his attor¬ 
neys to foreclose the mortgage and 
action was commenced, but there¬ 
after the committee did nothing to 
bring action to Judgment, and It was 
not until several years later that a 
Judgment was procured in the fore¬ 
closure action and during meantime 
no interest was received and taxes 
were left unpaid, the committee was 
liable for loss to the incompetent's 
estate caused by the neglect of the 
committee In the prosecution of the 
foreclosure action.—^In re Hall, 82 
N.T.S.2d 287. 263 App.Dlv. 879, ap¬ 
peal denied In re Hall's Estate, 88 
N.Y.S.2d 826. 268 App.Dlv. 967. 
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g. Conclusiveness and effect 

h. Opening, vacating, or setting aside 

settlement 

i. Account and settlement with ward 

j. Account and settlement with successor 

in office 

a. In Qeneral 

The guardian of an Inaane person, Including a de 
facto guardian, Is under a duty to account for the man¬ 
agement of the ward's estate. 

The guardian of an insane person is in duty bound 
duly to accoimt for the management of the ward’s 
estate such duty is assimilated to that of guard¬ 
ians of minors.47 The accounts are settled on the 
principles governing the settlement of accounts of 
other fiduciaries having the control of trust funds.^8 

The duty to account is a continuing one^® and de¬ 
volves on the committee’s or guardian’s administra¬ 
tor on his death,®® or on his guardian on his becom¬ 
ing insane.®! 

De facto appointee. A ward may require a de 
facto committee or guardian to account®^ without 
admitting the regularity of the appointment.®® 

Intermeddler. Chancery has jurisdiction to com¬ 
pel an accounting by one who, without authority, as¬ 
sumes to act as guardian of an insane person,®4 and 
it may require his legal representative to render an 


accounting.®® 

Penalty for failure to account. Under statute a 
committee or guardian who fails to account may be 
liable to a penalty,®® and, as discussed supra § 51, 
to a forfeiture of his compensation. 

b. Annual or Periodical Accounts 

The guardian of an Insane person ordinarily Is under 
a duty to render annual or periodical accounts of the 
administration of his ward’s estate. 

The committee or guardian ordinarily will not be 
appointed without imposing on him the duty of 
rendering annual or periodical accounts of his do¬ 
ings,®*^ and periodical accounts may be, and often 
are, required by statute.®® However, in the absence 
of statute, it has been held that a committee may 
be appointed without liability to. account, in con¬ 
sideration that he will provide suitable maintenance 
for the ward and make and return an inventory of 
his property.®® The court may permit the commit¬ 
tee to use as his own the real and personal property 
of the ward, without accounting for the profits un¬ 
til further order, on his undertaking to account and 
deliver when called on by order of the chancellor or 
in any other legal manner.®® These annual or peri¬ 
odical accounts are filed for the information of the 
court and of those interested in the welfare of the 
ward and the preservation of his estate;®! they have 


46» Ky.—Makemson v. Common- ] 

wealth, 167 S.W.2d 818. 292 Ky. 
684. 

Mich.—Wies v. Brandt. 293 N.W. 773, 
294 Mich. 240. 

32 C.J. p 698 note 88. 

Settlement of account as condition 
precedent for action: 

Generally see infra S 136. 

On bond see supra § 58. 

Curator must aoooimt to the court 
for the Interdict’s property.—^In re 
Onorato. 14 So. 299, 46 La.Ann. 73 
—40 C.J. p 1296 note 83. 

47.' N.C.—Spack v. Iionfir, 36 N'.C. 
426. 

Accountingr and settlement of sruard- 
lans grenerally see Guardian and 
Ward 95 143-167. 

48L Ill.—^KTonnast v. Northern Trust 
Co.. 29 N.E.2d 261, 874 Ill. 248, 
modifying In re Nonnast's Estate. 
21 N.B.2d 796. 800 IlLApp. 637. 

32 C.J. p 698 note 40. 

49. Ark.—^Nelson v. Cowling, 116 S. 
W. 890, 89 Ark. 884. 

50. Ala.—Warren v. Ellis, 160 So. 
484, 227 Ala. 497. 

Ark.—^Nelson v. Cowling, 116 S.W. 
890, 89 Ark. 834. 

51. Ala.—^Modawell v. Holmes, 40 
Ala. 891. 


52. Mich.—^In re Cameron, 122 N.W. 
278, 167 Mich. 398. 

Xn equity 

Okl.—In re Mize’s Guardianship, 142 
P.2d 116. 

53. Mich.—^In re Cameron, 122 N.W. 
278, 167 Mich. 398. 

54. Ala—^Martin v. Simms, 172 So. 
897, 899, 233 Ala 646, citing Corpus 
Jtirls. 

32 C.J. p 698 note 46. 

55. Ala—Snodgrass v. Snodgrass, 
58 So. 199, 176 Ala 282. 

56. Ind.—Alcon v. Koons, 82 N.B. 
92, 42 Ind.App. 537, rehearing over¬ 
ruled 84 N.E. 1104, 42 Ind.App. 687. 

57. Pa—^Wright’s Appeal, 8 Pa 67— 
Shiel’s Case, 43 PaCo. 667. 

32 C.J. p 698 note 66. 

OuArdlaa may Hie partial acoount 
for audit—In re Carey, PaCom.Pl., 
4 Sch.Reg. 384. 

58. Ky.—Makemson v. Common¬ 

wealth, 167 S.W.2d 313, 292 Ky. 
634. 

N.T.—Accounting of First Bank & 
Trust Co. of Utica 286 N.T.S. 686, 
186 Mlsc. 118. 

32 C.J. p 698 note 56. 

Committee of Inoompetent veteran 
N.Y.—^In re Spillane’s Estate, 292 N. 

I Y.S. 682, 161 Misc. 661. 
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Ordering second acoount where first 
unsatisfactory 

N.Y.—In re McCarthy, 3 N.Y.S.2d 
2, 254 App.Dlv. 618. 

Pa—^In re Siglin’s Estate, 9 PaDist. 
& Co. Ill, 8 Northumb.L.J. 43. 
Court has no power to waive ac¬ 
counting required by statute.—Com¬ 
monwealth V. Phillips, 10 PaDist & 
Co. 21, 23 Sch.Leg.Reg. 209—^In re 
Ney’s Estate, 9 PaDist & Co. 16. 28 
ScKLeg.Reg. 318. 

69. Md.—^Boarman’s Case, 2 Bland 
89. 

60. Md.—^Moore v. White, 4 Harr. & 
J. -648. 

61. Pa—^Moran’s Estate, 8 PaDist. 
316. 

32 C.J. p 698 note 61. 

Xn New York 

(1) The filing of an annual in¬ 
ventory and account as required by 
Clv.PractAct 9 1378 is not Intended 
to be an accounting; such filing is to 
afford the court information, and 
is merely ex parte.—^In re Wexler’s 
Estate, 277 N.Y.S. 104, 243 App.Dlv. 
710—Accounting of First Bank & 

I Trust Co. of Utica, 236 N.Y.S. 686, 
136 Mlsc. 118—Matter of Osgood, 196 
N.Y.S. 270, 119 Misc. 261. 

(2) Statutory examination by 
county court of Inventories and fic* 
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been held not to be subject to adjudication and con- 

firmation.®2 

Annual sum for maintenance. In some jurisdic¬ 
tions provisions have been made by statute for al¬ 
lowing the committee of indigent insane persons an 
annual sum for the support of the ward out of state 
funds; and under such provisions it has been held 
that the committee is bound to make regular settle¬ 
ments with the court,and that he is liable for any 
sums not expended for the ward’s benefit, but ille-. 
gaily retained by him.®^ 

Settlement of interim accounts. Although ordi¬ 
narily a proceeding to settle the interim accounts 
of the committee or guardian of the person is un¬ 
necessary, yet, where the committee has an accumu¬ 
lating surplus resulting from allowances in advance 
not being expended, the committee may voluntarily 
account, or the committee of the estate may apply 
for an accounting.®® 

c. Final Accounting 

The guardian of an Insane person Is under a duty 
to account on the termination of his office. 

The committee or guardian is bound to account 
on the termination of his office,®® as on the death of 


the ward®7 or his restoration to sanity;®® and if 
he fails or refuses to account the court will compel 
him or his personal representative to do so,®® un¬ 
less the persons interested have slept on their rights 
until such a course would work a manifest hardship 
and injustice.^® If a guardian becomes ntan compos 
mentis without having settled his accounts, the court 
may compel or allow a settlement of such accounts 
by his guardian.*^! 

d. dharges 

(1) In general 

(2) Rents and profits 

(3) Interest 

(1) In General 

The guardian of an Insane person must account for 
all the property of his ward which came into his posses¬ 
sion or under his care and direction or which should 
have come Into his possession by the exercise of due 
care. 

The committee or guardian is bound to account 
for all the property of his ward which came into 
his possession or under his care and direction.*^2 
He is also chargeable with all property that should 
have come into his possession by the exercise of due 
care and diligence,"^® and with money of the estate 


counts of incompetent persona’ com¬ 
mittees is merely exploratory and 
precautionary, and is not binding, 
nor in nature of accounting.—^Haher 
V. Hamilton, 196 N.B. 403, 267 N,T. 
474, reversing 274 N.Y.S. 779, 242 
App.Dlv. 797. 

(8) Orders based on reports of 
referee respecting annual Inventories 
and accounts of committee of incom¬ 
petent person are merely advisory, 
and committee could contest such 
Items either in proceeding for his 
removal or In any intermediate or 
final account that he might file.—In 
re Wexler’s Eistate, supra. 

62. Pa—Moran’s Estate, 8 PaDlst. 
315. 

63. Ky.—Spears v. Greer, 198 S.W. 
902, 178 Ky. 246. 

64. Ky.—Spears v. Greer, supra 
32 C.J. p 699 note 67. 

65. N.Y.—Matter of Bladen, 162 N. 
Y.S. 382, 166 App.Dlv. 748. 

66. Ky.—^Mahemson v. Common¬ 
wealth, 167 S.W.2d 813, 292 Ky. 
684. 

N.Y.—^In re Spillane’s Estate, 292 N. 

Y.S. 682. 161 Mlsc, 651. 

Pa.—In re Siglln, 161 A. 630, 307 Pa. 
540. 

32 C.J. p 699 note 71. 

Account and settlement with suc¬ 
cessor In office see infra subdivi¬ 
sion J of this section. 


Withholding funds to satisfy debt 
owed by ward 

Curator cannot retain funds of the 
interdict without accounting for 
them to the probate court under a 
claim that the interdict is Indebted 
to him.—^McKenzie v. Bacon, 4 So. 
65, 40 LaAnn, 157. 

67. Mich.—Shenk v. Alex, 222 N.W. 
197, 246 Mich. 167. 

Okl.—Williams v. Taylor, 121 P.2d 
1004, 190 Okl. 183. 

Pa.—In re Frew’s Estate, 16 A-2d 26, 
340 Pa. 89—In re Qerlach’s Estate, 
193 A. 467, 127 PaSuper. 293. 

Va—Shands v. Shands, 7 S.E.2d 112, 
176 Va 166. 

Wls.—In re Jacobus' Estate, 252 N. 

W. 583, 214 Wls. 143. 

Guardian acting as administrator of 
estate of deceased ward see Ex¬ 
ecutors and Administrators 9 39. 

68. Colo.—^People ex reL Smith v. 
Fremont County Court, 102 P.2d 
476, 106 Colo. 95. 128 A.L.K.' 1382. 

Tenn.—Bradford v. Hagsdale, 126 S. 
W.2d 327, 174 Tenn. 460, 121 A.L.R. 
1606. 

Tex.—Green v. Marsters, CIv.App., 79 
S.W.2d 184. 

Wash.—State ex rel. Nat. Bank of 
Commerce of Seattle v. Frater, 140 
P.2d 272. 

69- Iowa—Tiftany v. Worthington, 
65 N.W. 817, 96 Iowa 660. 

N.J.—Potter v. Berry, 28 A. 668. 56 
N.J.Law 464, affirmed 33 A. 456, 57 
N.J.Law 201. 


70. Pa—Commonwealth v. Stewart, 
38 A. 597, 183 Pa 269. 

S.C.—Willingham v. Chick, 14 S.C. 93. 

4 

71. Ala—Modawell v. Holmes, 40. 
Ala. 391. 

72. Ala—Ramsey v. McMillan, 106 
So. 848, 214 Ala. 185. 

Iowa—In re Moore’s Guardianship, 
288 N.W. 880, 227 Iowa 736. 

32 C.J. p 699 note 75. 

Guardian’s own note 

(1) It is the duty of the commit¬ 
tee to turn over to the administra¬ 
tor his own notes found among the 
lunatic’s papers, although they ap¬ 
pear to have been outlawed at the 
time of his appointment.—^Matter of 
Killick, 7 N.Y.S. 360, 4 Sllv.Sup. 89. 

(2) Where note executed by guard¬ 
ian became property of Insane ward 
and thereafter was outlawed prior 
to guardian’s appointment, gucurdian, 
who sought reimbursement for her 
services and expenses, would not be 
charged with the amount of the out¬ 
lawed note under the doctrine of "re¬ 
tainer,” since reimbursement In¬ 
volved a payment to discharge a 
claim and was not a part of dis¬ 
tribution of ward's estate.—^Rickel 
V. Peck, 2 N.W.2d 140, 211 Minn. 676. 
138 A.L..R. 1876. 

73. Ala.—Cox v. Williams, 8 So. 2d 
129, 241 Ala. 427—Hines v. Dol¬ 
lar, 181 So. 748, 236 Ala. 329—Kel¬ 
ly y. Wilson, 176 So. 651, 234 Ala. 
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wrongfully paid out by him or lost to the estate by - 
his improper management.*^^ He must account for 
moneys received under an order of the court, al¬ 
though it has been re versed The guardian must 

account for the proceeds derived from the sale of 
realty belonging to the incompetent.^® Where he 
sells his ward’s property without the court’s author¬ 
ity, but the transaction is bona fide and the estate 
is not injured thereby, he may be required to ac¬ 
count only for what he actually received';'^^ and 
he is not chargeable with the value of property 
which he sold where it has been recovered by the 
ward without the need of litigation.^® A guardian 
will not be surcharged with the value of stock ac¬ 
quired during the guardianship, although it is not 
a legal investment, where he acquired it in exchange 
for stock held by the ward and where the securities 
underlying the stock constitute a legal investment.*^® 

Property received prior to appointment. The 
guardian must, it has been held, account for prop¬ 
erty of the ward which came into the guardian’s 
possession prior to his appointment,®® but there is. 
also authority that the guardian may not, in the 
guardianship proceedings, be compelled to account 


for property received in his individual capacity prior 
to his appointment.®! 

(2) Rents and Profits 

The guardian of an insane person Is accountable for 
rents and profits derived from the estate of his ward. 

The committee or guardian is accountable for the 
rents from the real estate of his ward.®® He is not 
chargeable with loss of rent when he has acted in 
good faith,®® but he is charged with the loss of 
rents of lands imprudently leased by him.®4 

Profits, Although it has been held that the com¬ 
mittee or guardian may be appointed without liabil¬ 
ity to account for profits, on condition that he will 
maintain the lunatic and make and return an inven¬ 
tory of his property,®® ordinarily he is accountable 
for all profits derived from the estate of his ward.®® 

Investments. A guardian should account for all 
profits made by investing®*^ or converting®® his 
ward’s funds. 

Where a guardian invests the funds of the ward 
without authority, he will be held liable for lawful 
interest,®® without regard to the profits made.®® 


455—^Dumas y. Hollins, 154 So. 781, 
228 Ala. 644. 

111.—^Nonnaat v. Northern Trust Co., 
29 N.BI.2d 261, 874 Ill. 248, modify¬ 
ing In re Nonnast’s Estate, 21 N. 
R2d 796, 800 IlLApp. 637. 
lowCL—McBumey y. McBumey, 210 
N.W. 668. 

32 C.J. p 699 note 77. 

Judgment affainst fostner guardia n 
Ala.—Cox V. Williams, 3 So. 2d 129, 
241 Ala. 427. 

Pension money 

(1) Failure of Incompetent’s* com¬ 
mittee to exercise reasonable dili¬ 
gence to collect incompetent's pen¬ 
sion, which was main asset of in¬ 
competent’s estate after payment 
had ceased four years before incom¬ 
petent’s death, or to inquire of Unit¬ 
ed States pension bureau why pay¬ 
ment had ceased, was breach of duty, 
making committee chargeable with 
amount of such pension.—^In re 
Sharkey, 209 N.Y.S. 682, 124 Mlsc. 
582. 

(2) Howeyer, it has been held that 
a guardian was not chargeable with 
pension money to which the ward 
might have been entitled under an 
act passed after his appointment— 
Hall’s Estate, 20 Pa.Dlst. 876, 88 Pa. 
Co. 464. 

74. Miclt—^Baxter v. Union Indus¬ 
trial Trust & Savings Bank, 263 
N.W. 762, 278 Mich. 642. 

Mont—^In re Eostohris’ Estate, 29 P. 
2d 829, 96 Mont 226. 

Money, reoelved and spent by hus¬ 
band after reoovexlng snAolently 


from injuries to withdraw money 
from custody of wife appointed tem¬ 
porary committee of his estate, was 
not chargeable to her as committee, 
since she had no personal authority 
over husband.—^Richmond v. Rich¬ 
mond, 168 A. 888, 165 Md. 888. 
TTnlawfol dednotlon of commissions 
Committee acting under court or¬ 
der in unlawfully deducting commis¬ 
sions, will not be surcharged for 
commissions.—^Accounting of First 
Bank & Trust Co. of Utica, 236 N.Y. 
S. 685, 135 Misc. 118. 

76. Ohio.—Matter of Cloud, Ohio 
Prob. 177. 

7®. N.Y.—In re Newton’s Estate, 6 
N.Y.S.2d 10, 264 App.Dlv. 879, ap¬ 
peal denied. 

Bealty held as tenants by entirety 
A husband acting as the committee 
of his Incompetent wife was charge¬ 
able with one half of proceeds of 
Judicial sale of realty, title to which 
was held by husband and incompe¬ 
tent as tenants by entirety, under 
statute providing that there shall be 
no change in nature of an estate pur¬ 
suant to a Judicial, sale and under 
rule providing that a sale of prop¬ 
erty under a Judicial order in which 
an Incompetent has an Interest is 
not equivalent to incompetent’s con¬ 
sent to sale and the transformation 
of it into a tenancy in common.— 
In re Walllsh, 299 N.Y.S. 483, 252 
App.Dlv. 862. 

77. Ky.—^McCreery - v. McCreery’s 
Committee, 216 S.W. 78, 186 Ky. 
446. 


78. Ala.—McG-owan v. Milner, 70 So. 
175, 195 Ala. 44. 

79. Pa.—In re Duggan’s Account, 22 
Pa.Dist. & Co. 681, 83 Pittsb.Leg.J. 
287. 

80. Wash.—In re Williamson, 184 P. 
1066, 76 Wash. 353. 

81. N.Y.—^In re Mannerhelm, 22 N. 
Y.S.2d 763, 176 Mlsc. 126. 

88. S.C.—De Treville v. Ellis, 8 S.C. 
Bq. 36, 21 Am.D, 618. 

83. Pa.—^Brooke’s Estate, 86 Pa. Su¬ 
per. 332. 

84. S.C.—De Treville v. Ellis, 8 S.C. 
Eq. 35, 21 Am;D. 518. 

85. Md.—^Boarman’s Case, 2 Bland 

89. 

88. Neb.—Wilson v. Wilson, 133. N. 

W. 447, 1124, 90 Neb. 368. 

82 C.J. p 699 note 82. 

87. La.—Corbello v. Corbello, 182 
So. 127, 171 La. 736. 

Neb.—Wilson v. Wilson, 133 N.W. 

447, 1124, 90 Neb. 863. 

Authority to invest see supra § 86 d. 

88. Neb.—Wilson v. Wilson, supra. 

89. Mont.—In re Kostohrls* Estate. 
29 P.2d 829, 96 Mont 226. 

N.D.—Brave Bull v. Ordway, 221 N. 

W. 780, 67 N.D. 844. 

82 C.J. p 699 note 88. 

Interest generally see infra subdi¬ 
vision d (8) of this section. 

90. Neb.—Wilson v. Wilson, 188 N. 
W. 447, 1124, 90 Neb. 868. 

Credited with Income 
Where guardian makes Improper 
investment, he is chargeable with 
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In some jurisdictions, by force of statute, the guard¬ 
ian is charged with compound interest where he has 
not discharged his required duties on investing the 
funds of his ward.^l Where it is made the duty of 
the guardian to lend out any balance in his hands 
on bond with surety and to account for the interest 
annually, he is chargeable with such interest.32 

Ward's labor. While it has been held that the 
value of the ward’s services to his guardian is not 
the kind of property fqr which the guardian is 
bound to account, it may be a i)roper matter of ad¬ 
justment on the settlement of the guardian’s ac¬ 
count, where the ward’s claim for services does not 
exceed the guardian’s claim for board of the ward;93 
and it has been held that the committee or guardian 
is accountable for profits made by him out of the 
labor of the ward,®* An order of the court of eq¬ 
uity appointing a committee for a lunatic and au¬ 
thorizing the committee to retain the entire annual 
interest of the lunatic’s estate for his support and 
maintenance is no bar to an action to require the 
committee to account for profits subsequently made 
by the labor of his ward.®® 


(3) Interest 

Where the guardian of an Insane person permits the 
ward’s money to remain Idle for an unreasonable time 
he is chargeable with Interest. 

The committee or guardian is chargeable, some¬ 
times under statutes expressly so providing, with in¬ 
terest where he allows his ward’s money to lie idle 
in his hands for an unreasonable time,®® or mingles 
it with his own.®^ He may be charged simple in¬ 
terest on balances found against him;®® but not on 
sums for the detention of which he is not responsi¬ 
ble, as pending controversies between creditors as 
to their disposition.®® Where a guardian is not al¬ 
lowed to deduct his commissions before they are al¬ 
lowed by the court, as considered supra § 51, he is 
chargeable with interest thereon from the time when 
he credited his account with the same until the ren¬ 
dition of the decree of the court allowing them.1 

Compound interest. Ordinarily the committee or 
guardian is responsible for compound interest in the 
same manner and to the same extent as the guardian 
of an infant.® Compound interest generally is not 


legal Interest from the date of the 
improper Investment, but should be 
credited with all Income received 
from the Investment and paid to the 
estate.—^Baxter v. Union Industrial 
Trust & Savings Bank, 268 K.W. 762, 
273 Mich. 642. 

91. Ala.—^McGowan v. Milner, 70 So. 
175, 195 Ala. 44. 

Ky.—McCreery v. McCreery's Com¬ 
mittee. 215 S.W. 78, 183 Ky, 443. 

82 C.J. p 699 note 90. 

99. N.C.—Spack v. Long, 36 N.C. 
426. 

93. R.I.—Champlln v. Slocum, 103 
A. 70'6, 41 R.I. 227. 

Implied contract to pay for ward’s 
services to guardian see supra § 
86 c. 

* 

94. S.C.—^Ashley v. Holman, 16 S.C. 
97. 

95. S.C.—^Ashley v. Holman, suprcu 

96. U.S.—Fidelity & Casualty Co. of 
New York v. Downey, 143 S.W.2d 
869, 284 Ky. 72. 

La.—Corbello v. Corbello, 132 So. 127, 
171 La. 786. 

N.T.—In re Carpenter, 263 N.T.S. 

796, 146 Mlso. 808. 

32 C.J. p 700 note 97. 

Duty of guardian to invest funds of 
ward see supra 9 85 d (1). 
Interest on investment see supra 
subdivision d (2) of this section. 
■Bate of tmtarest 

(1) In the absence of a showing 
that more than six per cent could 
Ixave been safely earned had the 
funds been loaned, he Is chargeable 
with Interest at six per cent.—^Rich¬ 


ardson V. Allen, Mo.App., 186 S.W. 
252. 

(2) Where a committee of an in¬ 
sane person was chargeable with cer¬ 
tain sums and such sums should 
have been available for Investment, 
committee was chargeable with four 
per cent Interest thereon, under Ky. 
St 99 2036a-l, 2153.—Fidelity & Cas¬ 
ualty Co. of New York v. Downey, 
143 S.W.2d 869, 284 Ky. 72. 

(3) Committee appointed for In¬ 
competent World War veteran who 
did not invest veteran's funds de¬ 
rived from federal compensation, was 
chargeable at rate of five per cent 
interest under statute, rather than 
three per cent paid on time loan in¬ 
vestments at bank in which commit¬ 
tee deposited veteran's money and 
of which committee was cashier, un¬ 
der Ky.St. §9 2035a-l, 4706.—^Burton 
V. Burton's Committee, 90 S.W.2d 
687, 262 Ky. 499. 

97. Colo.—^In re Thomas, 66 P. 907, 

26 Colo. 110. 

32 C.J. p 700 note 98. 

9a Ill.—^In re Sargent’s Estate, 276 

I11.APP. 312. 

32 C.J. p 700 note 99. 

Time IMm which interest charged 

(1) Where successor guardian was 
chargeable with amount of judgment 
against former guardian which had 
not been collected, the successor 
guardian was chargeable as of date 
of the Judgment as for funds of his 
ward in his hands which he failed 
to Invest.—Cox v. Williams, 8 So. 2d 
129, 241 Ala. 427. 

(2) When guardian receives the 
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proceeds of a sale from an ancillary 
guardian, he is chargeable with In¬ 
terest not from the time of the sale, 
but from Its receipt.—^Richardson v. 
Allen. Mo.App., 185 S.W. 252. 
Bcfttsal to allow interest held prop¬ 
er 

Where guardian permitted doctor 
to present highly exorbitant bill for 
services to ward and it was neces¬ 
sary to take evidence to determine 
the reasonable value of the doctor's 
services before the amount of the 
overcharge could be determined. In 
the absence of the ward showing 
that the excess charges were per¬ 
mitted In bad faith, order of trial 
court refusing to allow interest on 
the overcharges was justifiable.—^In 
re O’Connor's Estate, 83 P.2d 65, 28 
Cal.App.2d 627. 

99. S.C.—Bulows v. O’Neal, 4 S.C. 
Eq.' 394. 

1. Ala.—McGowan v. Milner, 70 So. 
176, 195 Ala. 44. 

N.Y.—Matter of Osgood, 196 N.T.S. 
270, 119 Mlsc. 251. 

Betentlon of oommissioiui on filing 
annual report 

Committee Is not chargeable with 
interest on commissions deducted by 
him in previous years on filing his 
annual reports, where he Is author¬ 
ized on filing his annual reports to 
retain hls commissions.—^In re Qued- 
nau, 280 N.T.S. 456, 245 App.Dlv. 42. 

fi. Ky.—^McCreery v. McCreery's 
Committee, 216 S.W. 78, 185 Ky. 
446. 

N.C.—Spack V. Long, 36 N.C. 426. 
Liability of guardian of infant for 
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chargeable* except under extraordinary circum- 
stances,^ as where the guardian has been guilty of 
some positive misconduct or willful violation of du¬ 
ty.® 

e. AUowanoe of Items in Favor of Guardian 

(1) In general 

(2) Support of ward and family 

(3) Costs of litigation; counsel fees 

(1) In General 

The guardian of an Insane person, Including a de 
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facto guardian, Is entitled to credit In his account fbr all 
expenditures properly made. 

To entitle the committee or guardian of an in¬ 
sane person to credit for his expenditures the facts 
as to each item must be shown,® and it must appear 
that all expenditures were legal.^ He should be al¬ 
lowed his proper disbursements,® and receive credit 
for all proper payments.® Where the expenditures 
have been just and equitable they may be allowed 
without • formal allowance previously made by the 
court.iO While unnecessary traveling expenses will 
not be allowed,!! the necessary traveling expenses!* 
of the guardian!® and the necessary traveling ex¬ 


compound Interest see Guardian 
and Ward § 87 d. 

3. Mass.—^Hardinff v. Forbush, 97 N. 
S. 84. 210 Mass. 460. 

Va.—Crlgler v. Alexander, 33 Gratt. 

674. 74 Va. 674. 

32 C.J. p 700 note 6. 

4. Cal.—^In re O’Connor’s Fatate, 88 
P.2d 65. 28 Cal.App.2d 627. 

82 C.J. p 700 note 6. 

Failure to report retentloiL of funds 
and reason therefor 
Under Rev.St.1909 S 444, requiring 
guardians to lend the money of their 
wards, a gruardlan who failed to lend 
his ward's fund, and who failed to 
report to the court such fact and the 
reason for not lending the money as 
required by the statute, was charge¬ 
able with interest compounded an¬ 
nually where the statute also pro¬ 
vided that all funds lent shall bear 
interest compounded annually.— 

Richardson v. Allen, Mo.App., 185 S. 
W. 262. 

5. Cal.—^In re O’Connor’s Estate. 83 
P.2d 65, 28 Cal.App.2d 627. 

Ill.—^Nonnast v. Northern Trust Co., 
29 N.E.2d 251, 374 Ill. 248, modify¬ 
ing In re Nonnast's Estate, 21 N. 
E.2d 796, 300 Ill.App. 537. 

BertentloiL of funds for own bene¬ 
fit 

The gruardlan may be chargeable 
with compound Interest where he has 
retained a portion of the funds In 
his hands for his own benefit.— 
Knight V. Watts, 26 W.Va. 176. 

6L Iowa.—^In re Burgln, 183 N.W. 
803, 190 Iowa 898. 

N.C.—McLean v. Breese. 18 S.E. 910. 
109 N.C. 664. 

7. Ark.—^Allison v. Martindale, 68 
S.W.2d 986. 187 Ark. 1102. 

Del.—In re Schwartz, Ch., 84 A.2d 
276. 

Ill.—^Nonnast v. Northern Trust Co.. 
29 N.E.2d 261. 374 Ill. 248, modify¬ 
ing In re Nonnast's Estate, 21 N. 
E.2d 796, 300 IlLApp. 637. 

N.T.—^In re Hofmann’s Estate, 26 
N.Y.S.2d 430, 261 App.Dlv. 656. 
Tex.—^Bagwell v. McCombs, Civ.App.. 

81 S.W.2d 836. 

82 C.J. p 700 note 14. 


Payment to employee of oozpoxatlon 
contzoUed by incompetent 
A trust company, as conservator, 
improperly used funds of estate to 
pay salary of one engaged to Install 
a cost-accounting system In compa¬ 
ny, in which Incompetent was the 
principal stockholder, since one en¬ 
gaged to install cost-accounting sys¬ 
tem was working for company, and 
not for the conservator, or the in¬ 
competent.—^Nonnast v. Northern 
Trust Co.. 29 N.B.2d 261, 874 Ill. 248, 
modifying In re Nonnast’s Estate, 21 
N.B.2d 796, 300 IlLApp. 637. 

8. Ala.—^Hall v. Essllnger. 179 So. 
639, 236 Ala. 461. 

Colo.—^Hunt V. Hunt, 264 P. 662, 
83 Colo. 282, error dismissed 49 
S,Ct. 186, 278 U.S. 583, 73 L.Ed. 
619. 

32 C.J. p 700 note 15. 

9. Iowa.—^McBurney v. McBurney. 
210 N.W. 668. 

La-—Corbello v. Corbello, 132 So. 
127, 171 La. 736. 

N.M.—^In re Cuellar’s Estate, 73 P. 

2d 532, 41 N.M. 669. 

Or.—In re Lyon’s Guardianship, 265 
P. 1087, 124 Or. 94. 

Pa.—In re Synder’s Estate, 31 A.2d 
132. 346 Pa. 615. 

Tex.—Green v. Marsters, Civ.App., 
79 S.W.2d 184. 

82 C.J. p 700 note 16. 

Amount paid shezlff for taking In¬ 
sane ward to hospital where confined 
was properly allowed in guardian’s 
last settlement.—Noelke v. Jenny, 
Mo.App.. 298 S.W. 1066. 

Xutexest 

(1) Interest paid by guardian on 
loan which court found necessary 
was properly allowed in guardian's 
last settlement.—Noelke v. Jenny, 
supra. 

(2) The wife of a guardian for in¬ 
competent who paid full amount of 
principal and Interest due for mort¬ 
gage and used her own money in 
purchasing the mortgage which hsLd 
been executed by the guardian under 
court order was entitled to interest 
on the mortgage, and guardian' is 
to be credited in the amount pcdd.— 
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Guardianship of Rice, 300 N.W. 620, 
280 Iowa 1220. 

Taxes 

Ala.—Hall v. Esslinger, 179 So. 639, 
235 Ala. 451. 

La.—Sangfried’s Succession, 38 So. 

693. 114 La. 878. 

Disposal of property 
Guardian allowed credit for fence 
posts purchased, but not delivered, 
was bound to secure them from the 
seller and to dispose of them as or¬ 
dered by court.—^McBumey v. Mc¬ 
Burney, Iowa, 210 N.W. 668. 

U.S.—Parwell v. Commissioner 
of Internal Revenue, C.C.A,, 38 P. 
2d 791. 

Cal.—^In re Jacobson’s Estate and 
Guardianship, 132 P.2d 229. 66 Cal. 
App.2d 265. 

Del.—In re Schwartz, Ch., 23 A. 2d 
822. 

Mont—^Kelly t. Kelly. 297 P. 4701 89 
Mont 229. 

N.T.—In re Brown, 33 N.T.S.2d 469. 
32 C.J. p 700 note 17. 

BxDeedlng amount authorized by 
court 

Where the expenditure is Justi¬ 
fied, it may be approved by the court 
although it exceeds the amount pre¬ 
viously authorized. 

Cal.—In re Ewing's Estate, 109 P.2d 
748, 42 Cal.App.2d 629. 

La.—Corbello v. Corbello, 132 So. 
127, 171 La. 786. 

N.Y.—In fe Brown, 38 N.Y.S.2d 469. 
Appointment of special gruardlan to 
represent ward 

Court has discretion to approve 
past expenditures of Incompetent’s 
committee without appointment of 
special guardian.—^In re Lindsay, 224 
N.Y.S. 679, 130 Mlsc. 892. 

11. Wash.—In re Strozyk’s Guard¬ 
ianship, 286 P. 646, 166 Wash. 233. 
82 C.J. p 700 note 18. 

lA Mo.—^Noelke v. Jenny, App., 298 
S.W. 1065. 

13. Wash.—^In re Bayer, 141 P. 682, 
80 Wash. 840. 

Visit by parent guardian 
Traveling expenses Incurred by 
father cmd mother in visiting in- 
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penses of the ward^^ are properly allowable. 

De facto appointee. Where the appointment of 
the committee or guardian proves to be void, he 
nevertheless acts under color of authority, and he 
has an equitable right to be reimbursed for such 
expenditures as would have been reasonable and 
proper had his appointment been valid.^^ 

Disbursements or advances before appointment. 
Necessary and proper disbursements or advances 
made by the guardian or committee before his ap¬ 
pointment may be allowed on his accounting,al¬ 
though it has been held that expenses incurred be¬ 
fore appointment will not be allowed unless first 
presented to the court for allowance.l^ 

Damage to guardian's property by ward. The 
guardian cannot receive allowance in his account for 
the amount of damages occasioned to his own prop¬ 
erty by his ward’s want of care.^® 

Expenses in conducting ward's business. Where 
the committee or guardian is permitted, or has au¬ 
thority, to contintfe the ward’s business, indebted¬ 
ness incurred in such business may be properly al- 
lowed.^^ 

Improvements to estate. While in a proper case 


the repairs made by the guardian or committee, on 
the real estate of his ward, may be allowed,2® the 
cost of the xmauthorized improvements should not 
be allowed.^^ 

Interest on balance due. A gross neglect of duty 
may defeat the right of the committee or guardian 
to interest on a balance due him .22 
Payment of ward's past debts. Where the com¬ 
mittee or guardian has in good faith paid the past 
debts of the ward without inconvenience to his ward 
or those dependent on his estate for support, the 
sums so paid may be allowed as credits in the set¬ 
tlement of his accounts.^s 

Ward's individual debt to guardian. A committee 
or guardian may, it has been held, include in his ac¬ 
count a debt due from the ward to himself prior to 
his appointment.^^ 

(2) Support of Ward and Family 

The guardian of an Insane person Including a de facto 
guardian, Is to be credited In his account for all expendi¬ 
tures properly made for the support of the ward and his 
family. 

The committee or guardian is entitled to credit 
in his account for all expenditures properly made 
for the support and maintenance of his ward and 
the ward’s family,2B but not for those made without 


competent veteran confined In Veter¬ 
an’s Hospital may be allowed where 
the father is the guardian and he is 
unable to pay such expenses individ¬ 
ually.—^In re Strozyh’s Guardianship, 
2S6 P. 646, 166 Wash. 233. 

14. Wash.—^In re Bayer, 141 P. 682, 
80 Wash. 840. 

15. Mich.—In re Cameron, 122 N. 
W. 664, 168 Mich. 174, 176. 

Mont—Kelly v. Kelly, 297 P. 470, 
89 Mont 229. 

32 CJ. p 701 note 21. 

16. N.T.—Matter of BV)rkel, 40 N.T. 
S. 847, 8 App.Dlv. 397. 

mtentioxi as goveraiiLg 
Whether guardian’s advances for 
ward, his brother, were voluntary Is 
Question of intention, and, if at time 
services were originally rendered, or 
advances made, they were Intended 
to be gratuitous, and were tendered 
or made without any expectation of 
remuneration or return, they cannot 
later be converted Into pecuniary de¬ 
mand.—^In re Giambastianl’s Estate, 
37 P.2d 142, 1 Cal.App.2d 639. 

17. Wash.—In re Nelson’s Estate, 
134 P.2d 986, 17 Wash.2d 83. 

18. Mass.—^Brown v. Howe, 9 Gray 
84. 69 Am.D. 276. 

82 aj. p 702 note 64. 

15- Ind.—Sohl V. Wainwright Trust 
Co., App., 180 N.E. 282. 

Ky.—Campbell v. Bullock, 1 Ky.L. 
338, 10 Ky.Op. 788. 


aa Ala.—HAll V, Essllnger, 179 So. 
639, 235 Ala. 451. 

La—Corbello v. Corbello, 132 So. 127, 
171 La 736. 

Pa—^In re Snyder’s Estate, 31 A.2d 
132, 846 Pa 615. 

82 C.J. p 701 note 83. 

81. Mass.—Murphy v. Walker, 181 
Mass. 341. 

32 C.J. p 701 note 34. 

82. Ark.—^Nelson v. Cowling, 116 S. 
W. 890. 89 Ark. 334. 

32 C.J. p 701 note 24. 

83. N.C.—^McLean v. Breece, 18 S. 
E. 694, 113 N.C. 890. 

82 C.J. p 702 note 68. 

Authority and duty to pay debts of, 
and claims against, estate see in¬ 
fra S 88. 

84. Va—Carter v. Edmonds, 80 Va 
58. 

32 C.J. p 702 note 56. 

86. Cal.—In re Jacobson’s Estate 
and Guardianship, 182 P.2d 229, 
66 Cal.App.2d 266. 

Mont.—Kelly v. Kelly, 297 P. 470, 89 
Mont 229. 

32 C.J. p 701 note 26. 

Support of ward and family out of 
estate see infra S§ 89, 90. 
dothlng, etc. for inoonipeteait vet« 

•raa 

Where weak-minded person who 
was confined In United States Veter¬ 
ans* Hospital was possessed of a 
considerable estate, payment by 
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guardian out of Incompetent’s funds 
for clothing emd small comforts, at 
request of hospital authorities and 
with approval of Veterans* Admin¬ 
istration, was not improper, where it 
did not appear that money was used 
to purchase anything which hospital 
or Veterans’ Administration was ob¬ 
liged by law to supply.—^In re Sny¬ 
der’s Estate, 81 A2d 182, 846 Pa. 
616. 

Halatalsing ward outside of state 

Guardian la entitled to reasonable 
and necessary expenditures in main¬ 
taining incompetent ward outside of 
state, although guardian fixed ward’s 
domicile outside of state without 
court’s permission.—^Kelly v. Kelly, 
297 P. 470, 89 Mont 229. 
megltlxoate children and mother 

The fact that the persona named 
in the order of court allowing ex¬ 
penditures for support were in fact 
the ward’s mistress and illegitimate 
children did not invalidate advances 
actually made.—^Halsey’s Appeal, 18 
A. 934, 120 Pa. 209. 

Expenditures In excess of amoiint 
authorised 

Credits claimed in accounting by 
guardian of Incompetent for expendi¬ 
tures properly made for benefit of 
ward could not be rejected merely 
because such expenditures were In 
excess of amount per month which 
guardian was authorized to' expend 
under nunc pro tunc order entered 
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lawful authority,and these rules apply to de facto 
or intermeddling guardians.^. Although the com¬ 
mittee or guardian has not been as economical of 
his expenditures in the care of his ward as he might 
have been, his accounts should be approved if it is 
clear that he was upright in the discharge of his 
trust, and that whatever unnecessary expenditures 
he made were in the interest of the personal com¬ 
fort of his ward.28 The committee may be allowed 
credits for moneys borrowed and expended for the 
ward's support after the personal estate has been 
exhausted.29 The committee cannot, after his 
ward's death, charge the real estate with a claim 
that was invalid as against such real estate while 
the ward was living.®® 

(3) Costs of Litigation; Counsel Fees 

The committee or guardian of an insane person should 
be credited with reasonable expenses, Including counsel 
fees, incurred In necessary litigation to protect the ward's 
estate. 

The committee or guardian of an insane person 
should be credited with reasonable expenses incurred 


in necessary litigation to protect his ward's estate.®^ 
He should not be credited with costs and expenses 
of litigation where the litigation was unwarranted 
in law, even though he acted in good faith.®® The 
reasonable expenses incurred in good faith by the 
guardian in resisting the application for a revoca¬ 
tion of the guardianship on the ground of restora¬ 
tion to sanity are to be allowed to him in the settle¬ 
ment of his guardianship account.®® Where the 
guardian has no right to appeal from a discharge of 
the guardianship, the costs of his appeal are not 
properly allowable in his account.®® 

The costs of a temporary guardian incurred in 
defending his position as against an application for 
the appointment of a permanent guardian may be 
properly allowed, although incurred without the ap¬ 
proval of the court.®® 

Counsel fees. The matter of the allowance of 
counsel fees to a guardian of an insane person is 
within the discretion of the court,®® and ordinarily 
he is allowed reasonable counsel fees®^ in the man- 


by probate court after such expendi¬ 
tures had been mada—^In re Hunter's 
Guardianship, 111 P.2d 862, 45 N. 
M. 113. 

Failure to set off debt due ward 

A guardian of Incompetent nlnety- 
llve-year-old man, owning farm and 
considerable personalty, Including 
note executed before guardian's ap¬ 
pointment by one to whom guardian 
leased farm, acted like reasonably 
prudent person In pasrlng lessee rea¬ 
sonable amounts, approved by court, 
for ward's board and keep on such 
farm. Instead of crediting such 
amounts on note, which was not due 
until after guardian filed final re¬ 
port, and hence Is not liable to 
ward's estate for amoirnt so paid.— 
In re Moore's Guardianship, 288 N.W. 
880, 227 Iowa 736. 

26. Tex.—Bagwell v. McCombs, Civ. 

App., 31 S.W.2d 835. 

32 C.J. p 701 note 27. 
past malntenauce 

Criterion for determining whether 
past maintenance should be allowed 
to guardian is whether a chancery 
court would have authorized It In ad¬ 
vance, and question of amount and 
necessity, or propriety of advance¬ 
ments by guardian to ward, Is ques¬ 
tion of fact for probate court to 
determine on proofs before It, and, 
If amount so advanced Is found to 
be not disproportionate to value of 
ward's estate, or his condition in life. 
It should be allowed.—^In re Glam- 
bastlahl's Estate, 37 P.2d 142, 1 CaL 
App.2d 639. 


470, 472, 89 Mont 229, citing Oor- 
pu Juris. 

32 C.J. p 701 note 28. 

aa Pa.—In re Hain, 31 A. 837, 167 
Pa. 66. 

29. N.T.—Matter of Roberts, 108 N. 

Y.S. 1017, 62 Mlsc. 630. 

Power to borrow money see supra S 
85 c (1). 

3a Va.—^Hess v. Hess, 62 S.E. 273, 
108 Va. 483. 

31. Pa—In re Holman's Estate, 166 
A. 608, 102 PaSuper. 198—^In re 
Miners & Merchants Deposit Bank 
of Portage, 19 PaDlst. & Co. 869. 

82 C.J. p 701 note 36. 

Costs Incident to accounting see In¬ 
fra subdivision f of this section. 
Expenses of Interdlotlon proceed¬ 
ings, especially if they were Insti¬ 
tuted by others, are not chargeable 
to the curator, but he Is obliged to 
keep them within reasonable limits. 
—In re Beecroft, 28 La Ann. 824. 

32. Mass.—^Ensign v. Faxon, 112 N. 
E. 948, 224 Mass. 146. 

33. Mass.—^Ensign v. Faxon, 112 N. 
E. 948, 224 Mass. 146. 

N.H.—Palmer v. Palmer, 38 N.H. 
418. 

34. Mass.—^Ensign v. Faxon, 112 N. 
E. 948, 224 Mass. 146. 

32 aj. p 702 note 42. 

35. Iowa—In re Walker, 128 N.W. 
376, 129 N.W. 962, 160 Iowa 284. 

36. Ala—Cox V. Williams, 8 So. 2d 
129, 241 Ala 427. 

Cal.—In re O'Connor's Estate, 83 P. 
2d 65, 28 Cal.App.2d 627. 


Iowa—In re Rldpath's Guardianship, 
2 N.W.2d 661, 231 Iowa 977. 

Pa—^In re Pryor's Estate, 27 A. 2d 
466, 150 PaSuper. 76—In re Hol¬ 
man's Estate, 156 A. 608, 102 Pa 
Super. 198. 

32 C.J. p 702 note 46. 

Counsel fees Incident to accounting 
see Infra subdivision f (10) of this 
section. 

Liability of estate for counsel fees 
see Infra 5 88. 

Allocating part of charges to income 
account 

Where balance of income and cor¬ 
pus account passed to same person, 
there was no occasion for allocating 
part of charges for legal services to 
income account.—^In re Holman's Es¬ 
tate, 156 A. 608, 102 PaSuper. 198. 

37. Pa—^In re Holman's Estate, su¬ 
pra 

Wls.—In re Messer's Guardianship, 
7 N.W.2d 684, 242 Wls. 66. 

82 C.J. p 702 note 47. 

Estate of Incompetent veteran 
N.y.—In re O’Connor's Estate, 39 N. 
T.S.2d 874, 266 App.Dlv. 619—In 
re Koster’s Estate, 39 N.T.S.2d 326, 
266 App.Div. 1007—In re Horton’s 
Estate, 39 N.T.S.2d 262. 265 App. 
Dlv. 1007—^In re Kelly’s Estate, 
39 N.T.S.2d 223, 265 App.Dlv. 1007 
—In re Metzlk’s Estate, 39 N.Y.S. 
2d 29, 266 App.Dlv. 969—In re 
Splllane's Estate, 292 N.Y.S. 682, 
161 Mlsc. 661. 

Temporary guardian 
Iowa—^In re Bamer’s Guardianship, 
207 N.W. 613, 201 Iowa 625—In re 
Deck. 139 N.W. 660, 158 Iowa 242. 


27. MonL—Kelly v. Kelly, 297 P. 
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jigement of the estate.®* The counsel fees must 
have been necessarily incurred;®® and it has been 
held that the guardian must show that he has al¬ 
ready paid them.^® The fees must be manifestly 
just and are allowed only on the most moderate 
scale of compensation and in the case of incom¬ 
petent veterans their estates, especially where they 
are small, should be carefully protected against bur¬ 
densome allowances.^® 

The guardian or committee is not entitled to 
counsel fees for the purpose of procuring his own 
retention in office;^® and attorney’s fees incurred 
by the guardian in defending an action against him¬ 
self individually is not an expense within a statute 
allowing a guardian his reasonable expenses incur¬ 
red in the execution of his trust^^ 

f. Procedure 

(1) In general 

(2) SuflSciency of account 

(3) Jurisdiction; limitations and laches 

(4) Notice 

(5) Persons entitled to accounting; par¬ 

ties and pleading 


(6) Objections and exceptions 

(7) Evidence 

(8) Reference, hearing, and determina¬ 

tion 

(9) Review 

(10) Costs and expenses 
(1) In General 

The proceeding for the settlement of the account of a 
guardian of an insane person has been regarded as a 
special, equitable, adversary proceeding in rem. 

The proceedings for the settlement of the account 
of a committee or guardian of an insane person 
must be in accordance with statutory regulations.^® 
The proceeding for settlement is not a civil action, 
but a special proceeding.^® It is an equitable^^ and 
not a legal^® proceeding. 

An agreement in compromise of an action brought 
by the next friend of a lunatic against his commit¬ 
tee for an accounting of the trust estate, which was 
not submitted to and approved by the court, is not 
a bar to an action by the administrator of the lunatic 
against the administrator of the committee involv¬ 
ing the same matter.^® 


OompsiUMbtloaL of attonsy Unltsd to 
Isiral sorvloos psxfonnsd 
N“,T. —^In re Davis, 16 N.T.S.2d 948, 
268 APP.D1V. .852. 

Ssrvloes la restoration prooeodln^s 
Mo.—Noelke v. Jenny, App., 298 S. 
W. 1056. 

38. Pa.—^In re Holman’s Estate, 166 
A. 608, 102 Pa-Super. 198. 

32 C.J. p 702 note 48. 

39. N.T.—In re Maxwell, 112 N.B. 
676, 218 N.T. 88, reversing: 166 N. 
T.S. 792. 170 App.Div. 138. 

32 C.J. p 702 note 60. 

40. Ala.—^Modawell v. Holmes, 40 
Ala. 891. 

41. Pa.—^In re Pryor's Estate, 27 A. 
2d 466, 160 PaSuper. 76—In re 
Holman's Estate, 156 A. 608, 102 
Pa.Super. 198—In re Davidson’s 
Estate, 160 A. 162, 102 PaSuper. 
198. 

Talae of servloes 

(1) Court Is not bound by attor¬ 
ney's uncontradicted testimony re- 
grardinir value of bis services ren¬ 
dered gniardlan.—^In re Bender’s Es¬ 
tate, 224 N.W. 881, 246 Mich. 406. 

(2) Opinion of other lawyers on 
value of attorney's services Is not 
so conclusive as to take place of 
court’s judgement.—In re Holman’s 
Estate, 166 A 608, 102 PaSuper. 198. 
.Pse held inadoauate 

Pa—^In re Holman's Estate, 166 A 
608, 102 PaSuper. 198. 


Pees held reasonahla 

Ala—^Ramsey v. McMillan, 106 So. 
848, 214 Ala 186. 

Ill.—In re McClendon’s Estate, 49 N. 

E.2d 881, 820 nLApp. 133. 

Or.—^In re Lyon’s Guardianship, 266 
P. 1087, 124 Or. 94. 

Va—Mapp V. Hickman, 180 S.E. 296, 
164 Va 886. 

32 CJ. p 702 note 47 [a]. 

Pees held excessive 
N.T.—In re O’Connor’s .Estate, 89 N. 
T.S.2d 874, 266 App.Div. 619—In 
re Cornell, 89 N.T.S.2d 400, 266 
App.Div. 1018—^In re Koster's Es¬ 
tate, 39 N'.T.S.2d 826, 266 App.Div. 
1007—^In re Horton’s Estate, 39 N. 
T.S.2d 262, 266 App.Div. 1007—In 
re Kelly’s Estate, 39 N.Y.S.2d 223, 
266 App.Div. 1007—^In re Metzik’s 
Estate, 89 N.Y.S.2d 29, 265 App. 
Dlv. 969—^In re Glackln’s Estate, 38 
i N.Y.S.2d 74, 266 App.Div. 877—In 
re Davis, 15 N.Y.S.2d 948, 268 App. 
Dlv. 862. 

Pa—^In re Pryor’s. Estate, 27 A2d 
466, 160 PaSuper. 76. 

32 C.J. p 702 note 47 [b]. 

42, N.Y.—In re Diece, 800 N.Y.S. 
278, 165 Misa 68—In re Spillane’s 
Estate, 292 N.Y.S. 682, 161 Mlsc. 
661. 

43, N.M.—^In re Cuellar’s Estate. 73 
P.2d 632, 41 N.M. 669. 

Pa—^In re Clark’s Estate, 14 Pa 
Dlst. & Co. 761. 

82 CJ. p 702 note 62. 

44b Mass.—^Mealey v. Fegpan, 176 N. 
E. 48, 274 Mass. 699. 
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45. N.M.—^In re Hunter’s Guardian¬ 
ship, 111 P.2d 862, 45 N.M. 113. 

Pa—In re Painter, 45 PaDist. & 
Co. 404, 23 Erie Co. 376, 10 Som. 
Leg.J. 876. 

Xhqulrlxigr Into expenditures on trial 
of another action. 

Statutory requirement that gruard- 
lan of weak-minded person file ac¬ 
count and that court audit It was 
not satisfied by attempt collateral¬ 
ly to audit the account by Inquiring: 
into expenditures of such gruardlan 
in action by its successor to recover 
funds belong:lngr to weak-minded per¬ 
son.—^Barclay-Westmoreland Trust 
Co. V. Dollar Sav. Bank, 12 A2d 686. 
838 Pa 42L 

49. Ark.—Nelson v. Cowling:, 116 S. 
W. 890, 89 Ark. 834. 

47. Mich.—^Homrlch v. Allegan Cir¬ 
cuit Judge. 213 N.W. 167, 288 Mich. 
308—In re Bristol, 166 N.W. 819, 
199 Mich. 453. 

Mont.—Kelly v. Kelly. 297 P. 470, 
89 Mont 229. 

UTol; settled on motion 
Account should not be Judicially 
settled on motion but should be set¬ 
tled In an equitable action.—^In re 
Battey, 22 N.Y.S.2d 666. 260 App.Dlv. 
362. 

48. Mich.—^In re Bristol, 166 N.W. 
819, 199 Mich. 453. 

49. S.C.—Clark v. Crout, 18 S.E. 
602, 34 S.a 417, 
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Adversary proceeding. The proceeding for the 
settlement of the account of a guardian is an adver¬ 
sary proceeding,although it has been held that it 
is not an adversary proceeding in the sense that the 
ward must be represented by one especially appoint¬ 
ed for the purpose.®^ 

In rem or in personam. The proceeding for the 
settlement of the guardian's account usually is re¬ 
garded as a proceeding in reni,^^ and not against 
the person of the ward as such, 63 although it has 
been stated that, while the proceeding may be in rem 
as to the world, it is in personam as between the 
guardian and the ward.®^ 

(2) Sufficiency of Account 

The account filed by a guardian of an Insane person 
must comply with statutory regulations. 

The account filed by a committee or guardian of 
an insane person must be in compliance with the re¬ 
quirements of the statute it should be properly 
itemized^® and verified by affidavit.67 The court 
can deal only with the items of credit which are 
presented and claimed in the report.63 The account 
need not set out the minute disbursements at length; 


reasonable condensation is permissible.?® The mere 
fact that the final account fails properly to itemize 
expenditures does not justify the court's refusal to 
approve the account if found correct.*® 

Making more specific. In a proper case it may 
be required that the report be made more specific.®^ 
A motion to make the report more specific should 
be made before exceptions thereto are filed; if ex¬ 
ceptions have been filed, leave to withdraw them 
should be obtained before such motion is made.®® 

Vouchers. In the absence of statute so providing, 
the failure of the guardian to present vouchers or 
receipts does not bar the allowance of expenditures 
propferly and actually made.®® 

(3) Jurisdiction; Limitations and Laches 

Jurisdiction of proceedings for the settlement of ac. 
counts of guardians of insane persons ordinarily Is de- 
termlned by constitutional and statutory provisions. 

The question as to what court has jurisdiction of 
the settlement of the accounts of the guardian or 
committee is one dependent on constitutional and 
statutory provision,®^ and this is also true with re- 


sa Hollis v.‘ Tilton, 6 A-2d 

29. 90 N.H. 119, reheard 6 A.2d 
763. 90 N.H. 119. 

32 C.j. p 702 note $2. 

Partial aecoimt Is deemed ex 
parte proceeding, as distinguished 
from an adversary proceeding, un¬ 
less exceptions are filed thereto.— 
In re Guardianship of Lodge, 32 
Ohio N.R.N.S., 40. 

51. Ark.—^Llngo v. Rainwater, 136 
S.W.2d 161, 199 Ark. 618. 

Appointment of guardian ad litem 
see Infra subdivision f (6) of this 
section. 

52. Ark.—^Nelson v. Cowling, 116 S. 
W. 890, 89 Ark. 334. 

Cal.—In re Clanton, 163 P. 459, l7l 
Cal. 381. 

53. Cal.—^In re Clanton, supra. 

54L N.H—Hollis v. Tilton, 6 A.2d 
29, 90 N.H. 119, reheard 6 A.2d 768. 
90 N.H 119. 

55. Ala.—^McGowan v. Milner, 70 So. 
175. 195 Ala. 44. 

Xnformlng court of controversy oon^ 
cemlng assets 

It is the duty of the guardian to 
Inform the court of any controversy 
concerning title to the assets Includ¬ 
ed In the account.—^In re Painter, 46 
Fa.DiBt. & Co. 404, 2S Erie Co. 376, 
10 Som.Leg.J. 876. 

56. Ala.—^McGowan v. Milner, 70 
So. 175, 195 Ala. 44. 

N.M.—^In re Hunter's Guardianship, 
111 P.2d 862, 45 N.M. 113. 

Mere sworn statement without 
vouchers In lieu of itemized final ac¬ 


count as provided for In statute, was 
sufficient to authorize probate court 
to hear proof of matters therein set 
forth, permit exceptions to be filed 
thereto, and fully dispose of the 
matter In accordance with provisions 
of statutes dealing with Jurisdiction 
of probate court and authorizing pro¬ 
bate court to determine as to execu¬ 
tion of trust.—Marks v. Marks, 16 N. 
E.2d 509, 68 Ohio App. 266. 

57. Ala.—^McGowan v. Milner, 70 So. 
176, 195 Ala. 44. 

5& Iowa.—^In re Burgin, 188 N.W. 
803, 190 Iowa 898. 

59. Mass.—Merrill v. Everett, 199 
N.E. 736. 293 Mass. 327. 

60. Tex,—^De Grummond v. Smith, 
Civ.App., 168 S.W.2d 899. 

61. Ind,—Sohl V. Wainwrlght Trust 
Co., 130 N.E. 282, 76 Ind.App. 198, 
rehearing denied 141 N.E. xxi. 

Tex.—^De Grummond v. Smith, Civ. 
App„ 168 S.W.2d 899. 

68L Ind.—Sohl v. Wainwrlght Trust 
Co., 130 N.E. 282, 76 Ind.App. 198, 
rehearing denied 141 N.E. xxl. 

63. Cal.—^In re Ewing's Estate, 109 
P.2d 748. 42 Cal.App.2d 629—In re 
Forthmann's Estate, 6 P.2d 472. 
118 Cal.App. 382. 

Advances for ‘*&ialiLteiuuice^ suppoztp 
or education" 

Taxicab fares, moneys advanced to 
ward, and small items of expense, 
wei^ not advances for “maintenance, 
support, or education" so as, to neces¬ 
sitate filing of * vouchers therefor as 

220 


required by statute.—^In re Forth- . 
mann's Estate, supra. 

64. Minn.—^In re Strom's Guardian¬ 
ship, 286 N.W. 246, 205 Minn. 399. 
N.M.—^In re Miera's Guardianship, 
34 P.2d 299, 38 N.M. 377. 

32 C.J. p 708 note 74. 
county court 

Ky.—^Andrews v. McCarty, 270 S.W. 
466, 208 Ky, 26. 

Okl.—^Bruner v. Staples, 44 P.2d 864. 
172 Okl. 272. 

Wis.—^In re Christopher's Estate, 
293 N.W. 921, 235 Wls. 616. 

Probate court 

Ala.—Warren v. Bills, 160 So. 484, 
227 Ala. 497. 

Conn.—^Eochuk v. Labaha, 10 A 2d 
765, 126 Conn. 824. 

Iowa.—McBurney v. McBurney, 210 
N.W. 668. 

Minn.—In re Strom's Guardianship, 
286 N.W. 246, 206 Minn. 399. 

82 C.J. p 703 note 74 [b]. 

Powers of county court and of pro¬ 
bate court, with relation to the ac¬ 
counts of guardians and conserva¬ 
tors, are not confined to those given 
by statute but are coextensive with 
those of a court of chancery; the 
rules and principles of equity prevail 
in matters pertaining to the settle¬ 
ments of guardians or conservators. 
—^Nonnast v. Northern Trust Co., 29 
N.E.2d 261, 874 Ill. 248, modifying 
In re Nonnast’s Estate, 21 N.E2d 
796, 300 IlLApp. 687. 

Statutory Jurisdiction divested by 
bonstltutlonsl amandment 
Under amendment to Const art 6 
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gard to whether the jurisdiction is exclusive®® or 
concurrent with that of other courts.®® In the ab¬ 
sence of statute otherwise providing, the court that 
has jurisdiction of the estate,®*^ or the court appoint¬ 
ing the committee or guardian,®® ordinarily has ju¬ 
risdiction of the accounting proceedings. A court 
of equity has jurisdiction to entertain a suit for an 
accounting, which jurisdiction is not excluded, in 
the absence of an express statute to the contrary, by 
the enactment of statutes providing other methods 


for the settlement of guardian’s accounts.®® 

Limitations and laches. The statute of limitations 
ordinarily does not run against a proceeding by a 
guardian for an accounting and for the collection of 
moneys due him from the estate until he has been 
discharged from his trust.^® The right to compel 
an intermeddler to account, where he continues ac¬ 
tive duties, is not barred by limitations or laches.^^ 
In a proper case the ward or those representing him 
may be denied relief on account of laches.^® 


8 11, county courts of Kln^s, Bronx. 
Queens, and Hlchmond counties were 
divested of statutory power to ex¬ 
amine accounts and Inventories of 
committees of Incompetents, and the 
power has devolved on presidln^r Jus¬ 
tice of appellate division.—People 
ex rel. Clark v. Adel, 220 N.Y.S. 
696, 129 Misc. 82. 

Xn Vlrfflnla 

On petition of an insane person to 
secure removal of his committee and 
to secure an accounting' under Code 
1936 8 6084, circuit court which ap¬ 
pointed committee had authority un¬ 
der the statute to transfer proceed¬ 
ings to chancery side of court ajad to 
require committee to render an ac¬ 
count of his transactions and there¬ 
after to treat proceedings as a suit 
In chancery, or It could have entered 
an order removing committee and or¬ 
dering him to transfer to his ward 
all property remaining In his pos¬ 
session or control, and to make a set¬ 
tlement of his accounts before coun¬ 
ty commissioner of accounts.— 
Shands v. Shands, 7 S.11.2d 112, 176 
Va. 166. 

65. County court 

Nob.—Spence v. Miner, 181 N.W. 

1044, 89 Neb. 610. 

Probate court 

Kan.—Martin v. Duckwroth, 168 P. 
506, 96 Kan. 717. 

Minn.—^Wold v. People's Trust & 
Savings Bank, 229 N.W. 786. 179 
Minn. 628. 

66. Chancery court and orphans’ 
court 

N.J.—In re Compton, 67 A. 1077, .70 
N.J.Eq. 566. 

County court and circuit court 
Ky.—^Andrews v. McCarty, 270 S.W. 
466, 208 Ky. 26. 

67- Neb.—Spence v. Miner, 131 N. 

W. 1044, 89 Neb. 610. 

N.T.—Matter of Butler, 8 N.T.Civ. 
Proc. 66, reversed on other grounds 
4 N.H. 618, 101 N.Y. 307. 

Ky.—^Burton v. Burton's Com¬ 
mittee, 90 S.W.2d 687, 262 Ky. 499. 
82 C.J. p 703 note 78. 

Bubmlsslon to Jurisdiction 
Ward’s application, after release 
from Insane asylum, to court ap¬ 
pointing conservator for order to re¬ 


store ward’s property, was submis¬ 
sion to court's Jurisdiction for such 
purpose.—^Hunt v. Hunt, 264 P. 662, 
88 Colo. 282, error dismissed 49 S. 
Ct. 186, 278 U.S. 688, 73 li.Bd. 519. 
ntcmberlng oases 

That appointment was filed under 
one numbered case and order requir¬ 
ing guardian to account was filed -un¬ 
der another numbered case did not 
affect Jurisdiction of county court 
to require accounting, since duty of 
numbering cases is merely ministeri¬ 
al.—Bruner v. Staples, 44 P.2d 864, 
172 Okl. 272. 

Effect of void appointment 

(1) If appointment of gruardlan 
for Incompetent veteran who was a 
patient of hospital for nervous dis¬ 
eases were void, guardian would be 
an "equitable or de facto guardian," 
probate court’s order approving 
guardian's settlement would be void, 
and on appeal circuit court would 
have no Jurisdiction.—^Llngo v. Rain¬ 
water. 186 S.W.2d 161, 199 Ark. 618. 

(2) Where an adult was adjudged 
mentally Incompetent and a guardian 
appointed for her estate by county 
court on petition without personal 
service of notice on alleged Incom¬ 
petent, and person so appointed pre¬ 
sumed to manage estate without let¬ 
ters of guardianship and without 
giving bond or qualifying as re¬ 
quired by law, county court ac¬ 
quired no Jurisdiction of person or 
estate of alleged incompetent, and 
person appointed became merely a 
de facto guardian, as to whom coun¬ 
ty court had no Jurisdiction to re¬ 
quire an accounting as guardian: the 
de facto guardian may, however, be 
required In equity to account.—^In re 
Mize’s Guardianship, Okl., 142 P.2d 
116. 

(8) Where order of district court, 
sitting in probate, appointing guard¬ 
ian of supposed Insane person, was 
void, and such court thereafter an¬ 
nulled its former order appointing 
guardian and restored alleged incom¬ 
petent to capacity, that court was 
without Jurisdiction to allow and 
settle purported final account of such 
guardian, and, in absence of settle¬ 
ment between parties, resort must 
be had to court of equity.—State v. 
District Court of Fifteenth Judicial 

221 


Dlst. in and for Rosebud County, 
285 P. 751, 73 Mont. 84. 

Effect of vacating second of two ap- 
, pointments 

Where county court appointed 
guardian for Incompetent, and is¬ 
sued letters of guardianship on 
guardian’s qualifying and filing 
bond, and same court about four 
months later reappointed same 
gniardlan for same Incompetent with 
gruardlan again qualifying and fil¬ 
ing bond, subsequent court order 
setting aside second appointment for 
want of Jurisdiction, without refer 
ence to prior appointment, did not 
deprive county court of Jurisdiction 
under first appointment to require 
guardian to account.—Bruner v. Sta- . 
pies, 44 P.2d 864, 172 Okl. 272. 

69. W.Va.-~Davls v. See. 194 S.E. 

271, 119 W.Va. 490. 

70. S.C.—Cauthen v. Cauthen, 49 S. 

E. 321. 70 S.C. 167. 

82 C.J. p 70S note 79. 

71. Ala.—Snodgrrass v. Snodgrass, 

58 So. 199, 176 Ala. 282. 

72. nnproper Investment by gnazd- 
ian 

(1) Where committee of an In¬ 
competent veteran In 1930 secured 
an Intermediate Judicial settlement 
wherein the retention of Investments 
In fractional portions of mortgages 
was authorized and to which the Vet¬ 
erans’ Bureau made no objections. 
Veterans’ Bureau and other interest¬ 
ed parties could not, eight years lat¬ 
er. object for the first time to In¬ 
vestment in fractional portions of 
mortgages.—^In re Baron, 6 N.Y.S.2d 
631. 

(2) Where mortgaged building lot 
purchased without statutory author¬ 
ity by guardian for non compos 
mentis ward in 1925 was sold and 
net loss was determined October 1, 
1936. and reported on June 4, 1987, 
and on July 7, 1989, exception to the 
report was filed and later hearings 
had when testimony was taken, re¬ 
lief to ward was not barred by lach¬ 
es.—^In re Nusbaum’s Guardianship, 
10 So.2d 661. 152 Fla. 31. 

SnooesBor ‘trustee 

Where first account of original 
trustee for an insane person was 
approved In December, 1929, and the 
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(4) Notice 

In proceedings for the settlement of accounts of guard¬ 
ians of Insane persons, such notice must be given as Is 
prescribed by statute. 

According to some authorities a proceeding for 
the settlement of the account of a committee or 
guardian of an insane person requires notice to the 
ward but it has also been held that notice to the 
incompetent is not necessary, and, if given, is in¬ 
effectual.'^^ It has been held that in the absence of 
statute the administrator of a deceased guardian 
need not give notice of final settlement.^® 

Where required by statute, notice of the filing of 
the account must be given^® in the manner and to 
the persons designated.'^'^ Pursuant to statute, no¬ 
tice must be given to the state in the case of insane 
persons confined in a state institution,*^® and in the 
case of incompetent veterans notice must be served 
on the United States Veteran’s Bureau or its attor¬ 
ney."^® 

On the final settlement of an account, if all the 
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parties are before the court, the question of notice 
is immaterial.®® 

(5) Persons Entitled to Accounting; Parties 
and Pleading 

Various persons, such as the personal representative 
of the ward, his heirs or creditors, the surety on the 
guardian's bond, or the Veterans' Administration In the 
ease of an Incompetent veteran, may require an account¬ 
ing by the guardian or i^ay be necessary parties to the' 
proceeding. 

The guardian of an insane person filing a final re¬ 
port and seeking to be discharged is regarded as 
the plaintiff or claimant,®^ while the ward, in any 
contest, stands as a defendant seeking to defeat the 
claim against him.®® The personal representative 
of a deceased lunatic is entitled to petition for an 
accounting by the guardian,®® and he is a necessary 
party.®^ 

Heirs and next of kin. Heirs®® or next of kin®® 
are not entitled to file the petition, unless the per¬ 
sonal representative refuses to do so.®^ Under some 
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original trustee in December, 1937, 
petitioned for leave to resign but he 
did not file final account until June, 
1940, and successor trustee filed pe¬ 
tition in January, 1941, seeking to 
have vacated the order of December, 
1929, approving the first account and 
seeking leave to file exceptions to 
that account, the successor trustee 
was not barred by laches from seek¬ 
ing such relief, since the successor 
trustee proceeded with reasonable 
promptness after his appointment 
and after original trustee had filed 
his final account.—^In re Schwartz, 
DeLCh., 23 A.2d 822. 

73. Okl.—^Appeal of Hlgglnbottom 
55 F.2d 122, 176 Okl. 188. 

Wash.—Jorgenson v. Winter, 125 P. 
957, 69 Wash. 573. 

Due process of law see Constitution¬ 
al Law § 619. 

74L Iowa.—Salomon v. Newby, 228 
N.W. 661, 210 Iowa 1023, rehear¬ 
ing overruled 232 N.W. 176, 210 
Iowa 1023. 

N.H.—Hollis V. Tilton, 5 A.2d 29, 31, 
90 N.H. 119, reheard 6 A.2d 763, 
90 N.H. 119. 

**Her insanity would have made 
any personal service of notice on 
her a nullity, and the notice by pub¬ 
lication could no more, if as much, 
be notice to her. And having no 
notice, she is not chargeable with 
a default.”—^Hollis v. Tilton, supra. 

Ohaaoexy Conrt Buies, rule 177, re¬ 
quiring notification to trust benefi¬ 
ciary that an account is open for 
Inspection and exception for fifteen 
days is Inapplicable to accounts of 
trustees for insane persons.—^In re 
Schwartz, DeLCh., 23 A.2d 822. 

76. Mo.—State ex reL and to Use 


of Bearden v. American Surety Co. 
of New York, 104 S.W.2d 765. 281 
Mo.App. 491. 

76. N.T.—Conyne v. McGibbon, 87 
N.Y.S.2d 690, 179 Mlsc. 64, appeal 
transferred 39 N.Y.S.2d 609, 265 
App.Div. 976, affirmed 41 N.Y.S.2d 
189, 266 App.Div. 711. 

Pa.—^In re Painter, 45 Pa.Dlst. & Co. 
404, 23 Erie Co. 376, 10 Som.Leg.J. 
876. 

Notice sji Jurisdictional 

Failure of committee for incom¬ 
petent person confined in state in¬ 
stitution to comply with statutes 
providing for notice of hearing on 
intermediate accounting of commit¬ 
tee was Jurisdictional.—Conyne v. 
McGibbon, 37 N.Y.S.2d 690, 179 Mlsc. 
64, appeal transferred 39 N.Y.S.2d 
609, 265 App.Div. 976, affirmed 41 N. 
Y.S.2d 189, 266 App.Div. 711. 

77. N.Y.—Conyne v. McGibbon, su¬ 
pra. 

Notice of appointment of guardian 
or committee see supra 5 40. 

Notice to r^tive of incompetent 
N.Y.—In re Battey, 22 N.Y.S.2d 666, 
260 App.Div. 362. 

7a Pa.—^In re De Llslo, 24 Pa.DiBt 
& Co. 169. 

79. Mich.—^In re Chlttlck’s Estate, 
281 N.W. 661, 286 Mich. 124. 

N.M.—In re Cuellar's Estate, 36 P.2d 
526, 38 N.M. 518. 

Pa.—In re Slglln, 161 A. 680, 807 Pa. 
640. 

That auditor followed erroneous 
Instruction of court in allowing claim 
of committee against estate of in¬ 
competent veteran did not excuse 
failure to comply with statute re¬ 
quiring notice of proceedings to be 
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served on attorney for bureau un¬ 
der 20 P.S. S 788; 60 P.S. 5 767.— 
In re Slglln, supra. 

Sufficiency of notice 
Where the statute so directs, the 
notice must be mailed to the attor¬ 
ney of the Veteran's Bureau, and 
notice of appointment of auditor to 
settle account of committee, pub¬ 
lished in two newspapers of general 
circulation in county, was insufficient 
notice to the bureau's attorney under 
20 P.S. S 788.—^In re Slglln, supra. 
SOi Mo.—Coleman v. Farrar, 20 S.W. 
441, 112 Mo. 64. 

81. Ind.—Alcon v. Koons, 82 N.E. 
92, 42 IndLApp. 687, rehearing de¬ 
nied 84 N.E. 1104, 42 Ind.App. 637. 
N.H—Hollis V. Tilton, 6 A.2d 29, 90 
N.H 119, reheard 6 A.2d 768, 90 
N.H 119. 

89. N.H—^Hollis V. Tilton, supra. 

83. Conn.—^Holly v. Lockwood, 1 
Conn. 180. 

N.Y.—Schultz v. Cooklngham, 80 Hun 
443. 

32 C.J. p 703 note 82. 

Accounting and settlement with suc¬ 
cessor in office see infra subdivi¬ 
sion J of this section. 

84i N.Y.—Matter of Perris, 84 N.Y. 
S. 15, 86 App.Dlv. 559, affirmed 68 
N.E. 1116, 176 N.Y. 607. 

Wis.—Glasspoole v. McGulne, 127 N. 

W. 997, 143 Wis. 294. 

32 C.J. p 708 note 88. 

88. Conn.—^Holly v. Lockwood, 1 
Conn. 180. 

Be. N.Y.—Schultz V. Cooklngham, 80 
Hun 448. 

87. N.Y.—Schultz ▼, Cooklngham, 
supra. 
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circumstances they may be necessary parties to the 
accounting,88 and they may have a right to inter- 
vene.88 The next of kin are not entitled to repre¬ 
sentation on an application by the committee for an 
accounting, where an administrator of the deceased 
ward’s estate has been appointed.® 8 

Creditors. A creditor may, in a proper case, com¬ 
pel the guardian to adjust his accounts but an or¬ 
der of court directing the committee to pay a judg¬ 
ment rendered against the ward will prevent the 
judgment creditor from thereafter maintaining an 
action against the committee for an accounting as 
to the estate under his control.®® The creditors of 
a deceased ward are not entitled to representation 
on application by the committee for an accounting, 
where an administrator of the ward’s estate has* 
been appointed.®® 

The surety on the guardian*s bond is a proper 
party to a proceeding for an accounting,®^ although 
it has been held that he is not strictly a party to 
the account of the guardian in the sense of having 
an independent standing apart from that of the 
guardian.®® 

Veterans!* Administration. Under 38 U.S.CA. § 
450, in the case of an incompetent veteran receiv¬ 
ing compensation from the federal government, the 
Veterans’ Administration has authority to compel 
an accounting by the guardian.®® 

Accounting by guardian of person or estate. 
Where the guardianship of the person is in one per¬ 
son and that of the estate in another, whether ei¬ 
ther committee or guardian should be made a party 
to the accounting of the other is within the sound 


discretion of the court, and, while it may be a better 
practice to do so, failure to make the other a party 
is not error.®'7 

Representation of ward. According to some au¬ 
thorities a proceeding for the settlement of the ac¬ 
count of the guardian does not require the appoint¬ 
ment of an attorney ad litem,®® in the absence of 
a statute requiring such appointment.®® Where the 
statute provides that the court may appoint a guard¬ 
ian to protect the rights of insane persons interested 
in any matter pending before the court, in the ex¬ 
ercise of reasonable discretion it is the duty of the 
court to appoint a guardian ad litem before a de¬ 
cree settling the account of the guardian can have 
the full force of a final judgment, if the ward has 
not meanwhile become sui juris or has not died.^ 
The appointment of a guardian ad litem is not nec¬ 
essary where the guardian has been removed and 
a substituted guardian resists his final account.® 

Pleading. On a proceeding by the guardian for 
the approval of his final report, such report stands 
as the complaint, and the exceptions thereto as the 
answer.8 A proceeding in equity by the guardian 
for the settlement of his accounts must, it has been 
held, be by petition rather than by bill.^ Pursuant 
to statute a petition by the guardian for leave to 
have the account examined and confirmed must set 
forth the name and address of the wife or husband 
or next of kin of the person under disability,® 

On petition by the Veterans’ Administration for a 
rule to compel the filing of an account by the 
guardian of an incompetent veteran, the legal ad¬ 
viser and guardianship ofiicer of the regional office 


B8. S.C.—Clark v. Crout, 13 S.B. 602, 
84 S.C. 417. 

Va.—Davidson v. Pope, 1 S.Bi. 117, 82 
Va. 747. 

32 C.J. p 703 note 88. 

89. Cal.—^In re Clanton, 153 P. 469, 
171 Cal. 881. 

90. N.T.—Matter of Grout. 81 N.Y. 
S. 602, 88 Hun 25. 

91. N.H.—Davis V. Drew, 6 N.H 399, 
25 Am.D. 467. 

Pa.—Shields Case, 43 Pa.Co. 667. 

82 C.jr. p 703 note 92. 

92. N.Y.—Ackermein v. Bethune, 23 
N.Y.S. 805, 8 Misc. 126. 

93. N.Y.—Matter of Grout. 31 N.Y. 
S. 602, 83 Hun 25. 

94. Ala.—^Fowler v. Fowler, 122 So. 
440, 219 Ala. 458. 

Ey.—^Andrews v. McCarty, 270 S.W. 
466, 208 Ey. 25. 

N.C.—Marrlner v. Mlzzelle, 170 S.1I. 
650, 205 N.C. 204. 

95. N.Y.—In re Zalac, 246 N.Y.S. 
892, 231 App.Dlv. 842, 


9& U.S.—U. S. V. Sanders, D.C.Tex., 
42 F.Supp. 436. 

Pa.—^In re Siglin's Estate, 9 Pa.Dlst 
& Co. Ill, 8 Northumb.D.J. 48. 

97. Ky.—Cecil v. Cantrill, 119 S.W. 
768. 

9& Ark.—^Llngo v. Rainwater, 136 S. 

W.2d 161, 199 Ark. 618. 

N.H.—Hollis V. Tilton, 6 A.2d 763, 
90 N.H 119, rehearing 5 A.2d 29, 
90 N.H 119. 

Representation of insane litigants 
generally see infra §5 140-145. 

99. N.Y.—In re Lindsay, 224 N.Y.S. 
679, 130 Misc. 892. 

1. N.H.—Hollis V. Tilton, 6 A.2d 
768, 90 N.H. 119, rehearing 6 A.2d 
29, 90 N.H. 119. 

8. Wash.—^In re De Nlsson's Guard¬ 
ianship, 84 P.2d 1024, 197 Wash. 
265. 

3. Ind.—Sohl v. Walnwright Trust 
Co., 180 N.E 282, 76 Ind.App. 198, 
rehearing denied 141 N.E xzl. 
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Zmplled general denial 

Under a statute providing that 
plaintiff need not deny any special 
matter of defense pleaded by de¬ 
fendant, but that it shall be regard¬ 
ed as denied unless expressly ad¬ 
mitted, where appli<'.ation of guard¬ 
ian of Incompetent veteran seeking 
confirmation of matters done in the 
estate did not state cause of action, 
but federal administrator of veter¬ 
ans’ affairs filed cross complaint at¬ 
tacking the proceedings, challenging 
validity of appointment of guardian, 
the cross complaint presented cause 
of action, and under statute general 
denial thereof was implied.—^Hines v. 
Bevers, Tex.Civ.App., 106 S.W.2d 388, 
error dismissed. 

4. N.C.—Tally v. Tally, 22 N.C. 886, 
84 Am.D. 407. * 

32 C.J. p 703 note 99. 

5. Pa.—^In re Painter, 45 Pa.Dlst. & 
Co. 404, 23 Erie Co. 376, 10 Som, 
Leg.J. 376. 
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is a proper person to swear to the petition.® 

(6) Objections and Exceptions 

Exceptions nriay be filed to the account of a guardian 
of an Insane person. 

With leave of court"^ exceptions may be filed to 
the account of a guardian of an insane person for 
the purpose of having the account corrected.® Ex¬ 
ceptions may be filed to an intermediate or periodic 
account® or to the final account and on settle¬ 
ment of the final account exceptions may be taken 
to previous preliminary settlements.^^ 

Exceptions may be taken by a successor guardian 
or trustee^® or by the heirs of the deceased luna- 
tic.i® Where the court recognizes a certain person 
as a party to the proceedings it should consider the 
objections filed by him to the account.^^ In the 
case of an incompetent veteran receiving compen¬ 
sation from the federal government, the Veterans* 
Administration may appear and object to the re¬ 
port of the guardian.!® 

Any lack of particularity in the exceptions may 
be cured by the statement at the hearing and in the 
briefs of the exceptant’s position.!® Where objec¬ 
tions are filed to the account, the guardian is bound 
to come into court and prove his accounts.!'^ Where 
the statute provides a particular method for secur¬ 
ing a statement by the guardian of property re¬ 
ceived but not inventoried, the final account is not 
subject to contest on the ground that such property 
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is not therein accounted for.!® 

(7) Evidence 

General rules of evidence usually are applicable In 
proceedings to settle the accounts of a .guardian of an 
Insane person. 

In proceedings to settle the accounts of a guard¬ 
ian of an insane person the general rules of evi¬ 
dence ordinarily apply.!® Where a guardian files a 
report to which exceptions are taken, the burden is 
on him to establish facts entitling him to a dis¬ 
charge.®® Where expenditures for the ward were 
not authorized by the court, the burden is on the 
guardian to establish that they were reasonable, nec¬ 
essary, and proper.®! Where a guardian or con¬ 
servator pays out money without having claims filed, 
on objection being filed to his final report he has 
the burden of making as complete and satisfactory 
proof as would have been required had the credi¬ 
tor who received pa 3 rment filed his claim, made 
proof, and obtained an order of court for the pay¬ 
ment of his claim.®® Where the guardian seeks 
credit for money lost through the insolvency of a 
bank in which the money was deposited he has the 
burden of proof,®® although it has also been held 
that where there has been no technical breach of 
trust by the guardian in investing funds of the es¬ 
tate the burden is on the one objecting to the guard¬ 
ian’s account to show that the guardian acted neg¬ 
ligently or imprudently in making the investments.®* 
The burden of proof is on the person claiming 
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6. Pa.—In re Sifflin'a Estate, 9 Pa. 
Diet. & Co. Ill, 8 Northumb.Lesr. 
J. 43. 

7. When leave ehonld mot he ffmt- 
ed 

Where successor trustee for an In¬ 
sane person seeks leave to file ex¬ 
ceptions to approved account of for¬ 
mer trustee, leave should not be 
granted to file exceptions which on 
their face are Insufficient.—In re 
Schwartz, DeLCh., 23 A.2d 822. 

8. Del.—In re Schwartz, supra. 
Praotlee not modlfled hy ohanoery 

rules 

Del.—In re Schwartz, supra. 
Koaptions aismlssed 
Pa.—^Liochlnger v. Peoples-Pittsburgh 
Trust Co., Com.Fl., 90 Plttsb.Leg. 
J. 88. 

9. Del.—In re Schwarz, Ch., 23 A.2d 
822. 

IQ. Ky.—McCreery v. McCreery's 
Committee, 215 S.W; 78, 186 Ky. 
445. 

11. Cal.—^In re Eaton's Estate, 100 
P.2d 818, 38 Cal.App.2d 180. 

Ky.—^McCreery v. McCreery's Com¬ 
mittee, 216 S.W. 78, 186 Ey. 446. 


Conclusiveness of preliminary settle¬ 
ments see Infra subdivision g of 
this section. 

Fact that notice on current aooonnt 
was sufficient did not affect right to 
challenge such account at final hear¬ 
ing.—^In re Eaton's Estate, 100 P.2d 
813. 38 Cal.App.2d 180. 

Exceptions will reach all former 
accounts which were ex parte and 
not made adversary by the filing 
of exceptions.—^In re Guardianship 
of Lodge, 32 Ohio N.P.,N.S., 40. 

12. Del.—In re Schwartz, Ch., 28 A- 
2d 822. 

13. Del.—In re ' Schwartz, supra— 
Vinson v. Vinson, 1 Del.Ch. 120. 

14. N.T.—In re Battey, 22 N.T.S.2d 
655, 260 App.Dlv. 362. 

15. Iowa.—In re Arrak's Guardian¬ 
ship, 254 N.W. 807, 218 Iowa 117. 

Mo.—^Veterans' Administration v. 

Boles. 61 S.W.2d 757, 227 Mo.App. 
1023. 

S.D.—In re Guardianship of Stead¬ 
man's Estate, 265 N.W. 596, 64 S. 
D. 156. 

16. Del.—^In re Schwartz, CIl, 34 A. 
2d 276. 
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17. Cal.—^In re Jacobson's Estate 
and Guardianship, 132 P.2d 229, 
66 Cal.App.2d 265. 

N.Y.—In re Battey, 22 N.Y.S.2d 665, 
260 App.Dlv. 362. 

18. Tex.—^De Grummond v. Smith, 
Civ.App., 168 S.W.2d 899. 

19. Tex.—Jones v. Williams, Civ. 
App., 14 S.W.2d 300, error dis¬ 
missed. 

80. Ind.—Alcon v. Koons, 82 N.E. 
92, 42 Ind.App. 637, rehearing over¬ 
ruled 84 N.E. 1104, 42 Ind.App. 637. 
Burden, of establishing propriety of 

offeettlng* credits appearing in books 
of trustee was on former trustee on 
exception to account of former trus¬ 
tee.—In re Schwartz, Del.Ch., 34 A 
2d 276. 

81, Mont—Kelly v. Kelly. 297 P. 
470. 89 Mont 229. 

88. Ill.—^Nonnast v. Northern Trust 
Co., 29 N.E.2d 251, 374 Ill. 248. 
modifying In re Nonnast's Estate, 
21 N.E.2d 796, 300 Ill.App. 637. 

83. N.C.—^Marrlner v. Mlzzelle, 176 
S.E. 711, 207 N.C. 84. 

8^ Pa.—In re Snyder's Estate, 81 
A.2d 182, 346 Pa. 615. 
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that the incompetent possessed certain property 
which should have been included in the inventory.25 
Where the Veterans’ Administration claims that 
payments were made t© the mother of an incompe¬ 
tent veteran as his committee ra?ther than to her in¬ 
dividually the burden is on the administration to 
prove such fact, and the administration has the bur¬ 
den of proving that items omitted from the account 
should be charged'against the committee.26 

Where the existence of a good demand or debt 
due to the ward and ample time and opportunity for 
the guardian to have collected it are established, it 
is presumed that the loss resulted from the neg¬ 
ligence and dereliction of duty on the part of the 
guardian.^*? 

Admissibility, General rules governing the ad¬ 
missibility of evidence ordinarily apply in proceed¬ 
ings to settle the accounts of a guardian of an in¬ 
sane person.^s The guardian may testify as to why 
certain receipts were omitted from his report.^^ In 
the case of an incompetent veteran, letters sent to 
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the guardian by the Veterans’ Administration in¬ 
forming the guardian to leave funds of the ward in 
a bank pending further instructions is admissible to 
prove the good faith of the guardian where the 
funds were subsequently lost through the bank’s in¬ 
solvency.30 

Weight and sufficiency. In proceedings to settle 
the accounts of a guardian of an insane person the 
general rules as to the weight and sufficiency of ev¬ 
idence usually are applicable.31 

(8) Reference, Hearing, and Determination 

On presentation of the account of a guardian of an in¬ 
sane person it. is the duty of the'court to examine the 
account and to render such order or decree as is Justified 
by the facts and circumstances. 

On an accounting of a guardian of an insane per 
son it is the duty of the court to examine the ac¬ 
count and to take.such steps as may be necessary to 
verify the guardian’s fidelity.32 The court has the 
power and duty to determine all issues involved in 
the ascertainment of the money or property for 


25 . Cal.—In re Ewing’s Estate, 109 
P.2d 748, 42 CaLApp.2d 629. 

26 . N.Y,—In re Richardson. 277 N.Y. 
S. 89. 243 App.Div. 709. 

27 . Ala.—Cox v. Williams. 8 So. 2d 
129, 241 Ala. 427. 

28 . Bvldsnoe held admissible 

(1) Admission of statement made 
by guardian before his appointment 
to ward’s daughters, as to what fees 
he would charge if he were appoint¬ 
ed, was not error, where guardian 
knew at that time kind and extent of 
property to be handled and nothing 
was shown which afterwards in¬ 
creased amount or difficulty of serv¬ 
ices required In handling estate.— 
Fredrick v. Koetter, 267 N.W. 478, 
197 Minn. 524. 

(2) In guardianship proceeding in¬ 
volving loss of guardianship funds 
deposited in bank which became in¬ 
solvent, evidence that affairs of bank 
were properly run was admissible to 
show that guardian exercised due dil¬ 
igence in keeping funds therein; 
and evidence as to value of assets of 
bank shortly before, at time of, and 
after, closing was admissible to show 
its condition and to show whether 
guardian exercised proper care in 
permitting deposit to remain in bank. 
—Owen V. Anderson, 186 S.E. 864, 64 
Oa.App. 58. 

Evidence held inadmissible 
Ill.—^Nonnast v. Northern Trust Co., 
29 N.B.2d 261, 374 Ill. 248, modify¬ 
ing In re Nonnast*s Estate, 21 N.E. 
2d 796, 300 nLApp. 637. 

Evidence showing saanlty of ward 
(1) Guardian of an Incompetent 
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person could show at trial, on ob¬ 
jection to final account, that ’ ward 
was mentally competent when in¬ 
vestments were made and that ward 
consented thereto.—Champ v. Brown, 
266 N.W. 94, 197 Minn. 49. 

(2) Conclusiveness of adjudication 
of insanity see supra § 32. 

Contract between guardian and at¬ 
torneys recovering ward’s estate was 
held admissible to explain guardian’s 
disbursements.—Jones v. Williams, 
Tex.Clv.App., 14 S.W.2d 300, error 
dismissed. 

29'. Md.—^Richmond v. Richmond, 
168 A. 883, 166 Md. 388. 

30. Ga.—Owen v. Anderson. 186 S. 
E. 864, 54 Ga.App. 53. 

Me.—^Hines v. Ayotte, 189 A. 836, 
186 Me. 103. 

31. Evidence held sufllolent 

(1) In general. 

Cal.—In re O’Connor’s Estate, 98 P. 

2d 769, 37 Cal.App.2d 63. 

Iowa.—In re Fish’s Guardianship, 
264 N.W. 642, 220 Iowa 1328. 

Pa.—In re Snyder’s Estate, 31 A.2d 
132, 346 Pa. 616. 

Tex.—In re Supples' Estate, Civ.App., 
131 S,W.2d 13. 

Wash.—^In re De Nisson’s Guardian¬ 
ship, 84 P.2d 1024, 197 Wash. 266. 

(2) To Justify finding that, dur¬ 
ing time guardian kept ward’s funds 
in'his own bank, he knew bank was 
in falling condition.—^In re Hogness* 
Guardianship, 228 N.W. 379, 56 S.D. 
286. 

(8) To show knowledge or negli¬ 
gence.—^Frederick v. Koetter, 267 N. 
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W. 473, 197 Minn. 624—Champ v. 
Brown, 266 N.W. 94, 197 Minn. 49. 

(4) To show exercise of diligence. 
—In re Paulsen's Guardianship, 282 
N.W. 36. 229 Wis. 262. 

(6) To sustain findings that ward 
was in fact of sound mind, capable 
of handling her own affairs, and that 
she approved Investments made by 
guardian.—Champ v. Brown, supra. 

Evidence hold InsuSLolent 

(1) To show negligence of guard¬ 
ian in failing t6 collect assets.— 
Hodges V. Anderson, 70 F.2d 922, 68 
App.D.C. 196. 

(2) To support finding of trial 
•court in allowing de facto guardian 
credit for sums paid for treatment 
and maintenance of Incompetent 
ward at private sanitarium.—^Kelly v. 
Kelly, 297 P. 470, 89 Mont 229.^ 

(3) To sustain charges against 
gruardian.—McBurney v. McBurney, 
Iowa, 210 N.W. 668. 

(4) Other cases. 

Del.—In re Schwartz, Ch., 34 A.2d 
276. 

Fla.—In re Nusbaum’s Guardianship, 
10 So.2d 661, 152 Fla. 31. 

Exoeprtloa as to premliun paid for 
surety bond in order to obtain new 
certificates in place of lost ones will 
not be allowed where It does not defi¬ 
nitely appear that original certifi¬ 
cates were ever in possession of trus¬ 
tee, or that it was he who lost or 
mislaid them.—In re Schwartz, Del. 
Ch.. 34 A.2d 276. 

38. Ark.—^Lingo v. Rednwater, 136 
S.W.2d 161, 199 Ark. 618. 
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which the guardian is bound to account.^^ Xhe 
court should pass on each of the contested items 
in the accounting,but the fact that exceptions are 
not filed to some of the accounts does not relieve 
the court of the duty of examining the account and 
requiring the guardian to explain an investment 
which the court considers improper.^5 The court 
may exercise sound discretion as to the nature and 
extent of expenditures which may be properly ap- 
proved.86 Where the guardian acted on behalf of 
the incompetent before he was appointed guardian, 
transactions occurring prior to his appointment as 
guardian are not the subject of inquiry ;37 and the 
court may not review the findings of another court 
in a divorce and alimony action, wherein the guard¬ 
ian wife was awarded certain of the ward’s prop¬ 
erty as alimony.3 8 


Reference. Under statutes and rules of court 
the account may be referred to an auditor, master, 
or referee.39 The powers of the referee are lim¬ 
ited by the terms of the statute authorizing his ap- 
pointment.'*® 

Findings and conclusions. In the trial of excep¬ 
tions to the guardian’s report it is proper practice 
on request to find the facts specifically,^^ and to 
state conclusions of law thereon.^^ The findings 
of facts of the probate judge have the force and 
effect of a verdict of a jury.48 

Order or decree. In a proceeding for a settlement 
of a guardian’s account, the court should render such 
order or judgment as is justified by the facts and 
circumstances.^^ The fact that the guardian fails 
to claim credit for some disbursements is no ground 


33. Conn.—^Kochuk v. Labaha, 10 A. 
2d 766, 126 Conn. 324. 

Only matters open on paeslny of 
aooonnts of Incompetent's commit¬ 
tee are those respecting: which com¬ 
mittee performed some affirmative 
act—In re Keeling’s Estate. 266 N. 
Y.S. 441, 148 Misc. 798. 

34. N.M.—^In re Hunter’s Q-uardlan- 
shlp. 111 P.2d 862. 45 N.M. 118. 

35. Ohio.—^In re Baker’s Guardian¬ 
ship, 31 N.E.2d 869, 65 Ohio App. 
650. 

36. Iowa.—^McBumey v. McBumey, 
210 N.W. 668, 

Amount of allowance to oommlt- 
tee’s attorney for services in incom¬ 
petent’s estate is matter addressed 
largely to discretion of trial court. 
—^Hodges V. Anderson, 70 F.2d 922, 
68 App.D.C. 195. 

37. Ohio.—Marks v. Marks, 16 N.E. 
2d 509, 58 Ohio App. 266. 

38. Ohio.—^Marks v. Marks, suprcu 

39. N.Y.—^Haher v. Hamilton, 196 N. 
H. 403, 267 N.Y. 474, reversing 274 
N.y.S. 779, 242 App.Dlv. 797. 

Pa.—^In re Davidson’s Estate, 186 A. 

782, 328 Pa. 113. 

Where no funds in estate 

The court will not order an audit 
where there are no funds In the es¬ 
tate and where exceptions to the 
account have lain dormant for a pe¬ 
riod of eight years, unless the ex¬ 
ceptants furnish security for costs 
of the audit in the event the excep¬ 
tions are dismissed.—In re McCole’s 
Estate. Pa.Com.Pl., 43 Lack.Jur. 169. 
Baference to master 

The gruardlan, on filing his account, 
may take an order of reference to 
a master to audit and state his ac¬ 
count and, on the coming in of such 
report, may make application to the 
court for a rule prescribing the no¬ 
tice to be given to the persons in¬ 
terested, and may make such mo¬ 


tions as are necessary to have the 
account settled and approved by the 
court.—In re Compton, 67 A. 1077, 70 
N.J.Eq. 556. 

Adjndloatlou as '^filial Judgment" 

An adjudication by auditing Judge 
of account should not be designated 
as a “final Judgment.”—In re Sny¬ 
der’s Estate, 81 A.2d 132, 346 Pa. 
615. 

Zrragularltles in reception of exam¬ 
iner’s report 

Fact that auditing Judge, in re¬ 
ceiving examiner’s report on audit 
of account of guardian of weak- 
minded person, ambiguously desig¬ 
nated examiner as an. "examiner or 
auditor” and approved his report, 
did not establish irregularities in re¬ 
ception of report because of viola¬ 
tion of rules applicable to auditors, 
where examiner's function was solely 
that of an examiner and adviser to 
the court, and he was not an auditor 
empower^ to hear cuid make recom¬ 
mendations on claims.—^In re Sny¬ 
der’s Estate, supra. 

CompensatiOB 

Act limiting compensation of audi¬ 
tors of administrators’, executors’, 
and trustees’ accounts and commis¬ 
sioners to distribute proceeds of Ju¬ 
dicial sales to maximum amount per 
day is inapplicable to auditor of ac¬ 
count of lunatic’s committee.—In re 
Davidson’s Estate, 185 A. 782, 823 
Pa. 113. 

40. Partioular fUBotions of referee 

(1) Referee appointed by county 
court under statute was not entitled 
to do more than to examine inven¬ 
tory and account of incompetent per¬ 
son’s committee, together with prop¬ 
erty or securities, and could not be 
authorized to take testimony at his 
discretion.—^Haher v. Hamilton, 196 
N.B. 408, 267 N.Y. 474, reversing 274 
N.Y.S. 779, 242 App.Div. 797. 

(2) Referee appointed by county 
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court to examine Inventory and ac¬ 
count of Incompetent person’s com¬ 
mittee, if concluding that full in¬ 
ventory or account is desirable, 
should so report to Judge, who may 
thereupon require committee to sup¬ 
ply deficiency, or may order exami¬ 
nation under oath.—^Haher v. Hamil¬ 
ton, supra. 

(3) Ordinarily neither county 
Judge nor referee need examine in¬ 
ventories and accounts filed by in¬ 
competent persons’ committees and 
previously examined and passed, al¬ 
though on occasion Judge or referee 
may resort thereto for information. 
—^Haher v. Hamilton, supra—In re 
Garmes’ Estate. 287 N.Y.S. 62, 169 
Misc. 470. 

41. Ind.—^Alcon v. Koons, 82 N.E. 
92, 42 Ind.App. 637, rehearing over¬ 
ruled 84 N.E. 1104, 42 IcdLApp. 
537. 

Adverse fijadlag In ahsenoe of proof 
supporting objection 
Where person excepting to a 
guardlaji’s account did not present 
proof that Incompetent possessed 
Jewelry which should have been in¬ 
cluded in Inventory, court properly 
made finding that it was not true- 
that Incompetent at time of appoint¬ 
ment of guardian was possessed of 
considerable quantity of, or any. Jew¬ 
elry.—In re Ewing’s Estate, 109 P- 
2d 748, 42 Cal.App.2d 629. 

Matters shown by< findings 
S.D.—In re Solberg’s Estate, 226 N. 
W. 278. 65 S.D. 817. 

42. Ind.—^Alcon v. Koons, 82 N.E. 
92, 42 Ind.App. 637, rehearing over¬ 
ruled 84 N.E. 1104, 42 Ind.App. 
637. 

43 . Iowa.—McBumey v. MeBumey, 
210 N.W. 568. 

44. N.Y.—^In re Skean’s Estate, 23 
N.Y.S.2d 465, 262 App.Dlv. 880. 

Pa.—^In re Sweeney’s Estate, Com.Pl.r 
5 Seh.Reg. 200. 
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on vhich to disallow items of disbursements for 
which he does claim credit.^® The approval of final 
settlement is an approval of all preceding settle¬ 
ments.^® Where the ward regains his reason and 
the guardian neglects to pay him the amount shown 
by the final report to be due, pursuant to statute an 
order may issue against the guardian to show cause 
why the indebtedness should not be paid.^7 

(9) Review 

Unless authorired by statute, no appeal lies from an 
order or decree settling the accounts of the guardian or 
committee of an Insane person. 

No appeal lies from an order settling the accounts 
of the guardian or committee of an insane person,®® 
unless an appeal is allowed by statute.®® It has been 
held that a judgment approving the guardian’s ac¬ 
count and report and making a final disposition of 
the guardianship is a final judgment from which an 
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appeal may be taken.®® An order merely directing 
the guardian to account is not a final order from 
which an appeal lies.®i Pursuant to statutory au¬ 
thority an appeal will lie from an order denying a 
petition for an accounting,®® and from an order re¬ 
fusing to set aside on jurisdictional grounds an or¬ 
der directing one appointed guardian to render an 
account.®® 

Annual or partial settlements are not, in the ab¬ 
sence of statute, reviewable by appeal,®® but under 
the provisions of certain statutes appeals have been 
allowed from orders overruling exceptions to annual 
accounts,®® and from orders sustaining the excep¬ 
tions and surcharging the guardian’s account with 
the amount of the items disallowed.®® 

Presentation and reservation in lower court of 
grounds. In order that a question may be passed 
on by the appellate court on an appeal from an or- 


Tex.—In re Supples' Estate, Clv.App., 

131 S.W.2d 13. 

Olimre of front as Justifying dls- 
allowanoe of oliarge 

Where guardian of alleged men¬ 
tally Incompetent ward Inserted 
charge In final account for services 
of his wife In nursing ward, and on 
final hearing nearly three years later 
guardian and wife testified that 
charge was not for services of wife 
hut for wages paid other persons 
while wife was nursing ward, change 
of front Justified trial court in dis¬ 
allowing cha/ge.—^In re Nelson's Es¬ 
tate, 134 P.ad 935, 17 Wash.2d 83. 

Tlndiiigs held to support Judgment 

(1) In proceeding on accounting 
of guardian of Insane veteran, where¬ 
in Administrator of Veterans' Af¬ 
fairs objected to credits allowed due 
to bank failures, findings that the 
money was deposited In reputable 
hanks In which guardian kept hls 
personal account, that most busi¬ 
ness men In the city lost money in 
the banks, that real estate loans 
were not available and Liberty bonds 
were below par, and that guardian 
deposited money In good faith, sup¬ 
ported Judgment approving guard¬ 
ian's account.—^In re Boschma, 262 
N.W. 173, 63 S.D. 691. 

(2) In proceeding on accounting 
of deceased guardian of Insane vet¬ 
eran wherein administrator of vet¬ 
eran's affairs filed objections, finding 
that court was unable to say that 
funds in hands of guardian could 
and should have been Invested In se¬ 
curities so as to make guardian per¬ 
sonally liable for not so Investing 
them supported Judgment approving 
account, since such finding was one 
of ultimate fact on Issues involved, 
and was nonetheless a finding of 
fact, although stated as conclusion 


of law.—In re Moulton's Guardian¬ 
ship, 261 N.W. 666. 63 S.D. 535. 
Allowance after death of guardian 
An order by probate court allow¬ 
ing an Item on the final account of 
a guardian of an Insane person for 
commissions claimed due to guard¬ 
ian's deceased husband, who had for¬ 
merly acted as guardian, was void 
where order was made and entered 
after death of husband and after Ju¬ 
risdiction of probate court had 
ceased to exist.—^In re Supples' Es¬ 
tate, Tex.Clv.App.. 131 S.W.2d 13. 
Judgment held to follow Jury’s ver¬ 
dict 

Ga.—Owen v. Anderson, 186 S.E. 864, 
54 Ga.App. 53. 

45. Del.—In re Schwartz, Ch., 23 A. 
2d 822. 

46. Mo.—State ex rel. and to Use of 
Bearden v. American Surety Co. of 
New York, 104 S.W.2d 766. 231 Mo. 
App.v491. 

47. Utah.—^In re Barker’s Guardian¬ 
ship. 133 P.2d 784. 103 Utah 109. 

4a Pa.—Fuch's Case, 6 Whart. 191. 

49. Ariz.—^In re Sears' Guardian¬ 
ship, 38 P.2d 308, 44 Ariz. 408. 

Minn.—In re Strom's Guardianship* 
286 N.W. 246, 206 Minn. 899—Fred¬ 
rick v. Koetter, 267 N.W. 473, 197 
Minn. 524. 

Neb.—In re Strelow's Guardianship, 
219 N.W. 387, 116 Neb. 873. 

32 C.J. p 704 note 13. 

Where order approving settle¬ 
ment is void, appellate court ac¬ 
quires no Jurisdiction.—^Llngo v. 
Rainwater, 186 S.W.2d 161, 199 Ark. 
618. 

Orders allowing oompensation for 
appraisal of Incompetent's estate and 
attorney's fee for services rendered 
In guai^anship proceeding were not 
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appealable.—In re Sears' Guardian¬ 
ship. 38 P.2d 308, 44 Ariz. 408. 
Property not inventoried 
Where the statute provides a 
method to secure a statement by the 
guardian of property received but 
not inventoried, the approval of the 
final account Is not subject to re¬ 
view on appeal or certiorari on the 
ground that the property Is not ac¬ 
counted for in the final account.— 
De Grummond v. Smith, Tex. Civ. 
App.. 168 S.W.2d 899. 

50. Ind.—Sohl V. Wainwiight Trust 
Co., 130 N.E. 282, 76 Ind.App. 198. 
rehearing denied 141 N.E. xxl. 

Pinal Judgment of auditing Judge 
Where court en banc, In sustaining 
action of auditing Judge dismissing 
exception to audit of account of 
guardian of weak-minded person, 
failed to enter a final decree, su¬ 
preme court would construe opinion 
of the court en banc to be an adop¬ 
tion of "final Judgment" of audit¬ 
ing Judge as its final decree.—^In re 
Snyder's Estate. 31 A.2d 132, 346 Pa 
615. 

51. Wash.—^Pfeiffer v. Pfeiffer, 118 
P.2d 168, 10 Wash.2d 703. 

58. Ga—Dillon v. Sills, 187 S.E. 
726, 64 GaApp. 299, transferred, 
see 183 S.E. 663, 181 Ga 582. 

Vt—Bianchi v. Martin, 109 A. 87, 
94 Vt. 160. 

63. OkL—In re Mize's Guardianship, 
142 P.2d 116. 

54 . Mo.—In re Turley, App., 164 S. 
W.2d 169. 

65. Mo.—^Hlnes v. Hook, 89 S.W.2d 
62, 338 Mo. 114—^In re Turley, 
App., 164 S.W.2d 169—Veterans' 
Administration v. Boles, 61 S.W.2d 
757, 227 MO.APP. 1023. 

66. Mo.—^In re Turley, App., 164 
S.W.2d 169, 
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der or decree in proceedings for the settlement of 
the guardian’s account, it must have been raised in 
the court below.^'^ 

Persons entitled to review; parties. An appeal 
from an order or decree in proceedings for the set¬ 
tlement of the guardian’s accounts may^be taken by 
such persons as are authorized by statute,®8 such as 
an aggrieved party®® or a person having an interest 
in the estate,®® or the husband, wife, or next of kin 
of the person under guardianship.®^ In the case of 
incompetent veterans receiving compensation from 
the federal government, the administrator of veter¬ 
ans’ affairs is an aggrieved party,®® and a person 
having an interest in the estate®® and he may ap¬ 
peal although he was not a party to the proceeding 
in the probate court.®^ 

A deceased incompetent’s widow, objecting to his 
committee’s account, is a proper party to an appeal 
by one member of the committee from the referee’s 
order settling the account on the ground of error in 
computing the amount of the committee’s commis¬ 


sions.®® 

Requisites for review and transfer of cause. The 
statutory requirements as to the requisites for re¬ 
view must be complied with on an appeal from an 
order or decree in proceedings for the settlement of 
the guardian’s accounts.®® The appeal must be tak¬ 
en within the time prescribed.®^ 

Scope and extent of review. General rules regu¬ 
lating the scope and extent of review by appellate 
courts usually apply on the review of orders or de¬ 
crees in proceedings for the settlement of a guard¬ 
ian’s account.®® Matters not passed on by the lower 
court ordinarily will not be considered on appeal, 
and if the appellate court extends the scope of re¬ 
view beyond such limitation its judgment or deci¬ 
sion in such-respect is void.®® The order or de¬ 
cree is presumed to be correct, in the absence of 
any affirmative showing in the record to the con¬ 
trary, and every reasonable presumption will be in¬ 
dulged in favor of the correctness of the proceed¬ 
ings below.70 Determinations of the lower court 


57. Ark.—^Allison v. Martlndale, 63 
S.W.2d 986, 187 Ark, 1102. 

S.D.—In re Moulton's Quardlanship, 
261 N.W. 666, 68 S.D. 536. 
sa. Mich.—In re Cody’s Estate, 292 
N.W. 636, 293 Mich. 697. 

Minn.—^Fredrick v. Koetter, 267 N.W. 

473, 197 Minn. 524. 

32 C.J. p 704 note 16. 

59. Cal.—In re Copsey’s Guardian¬ 
ship, 60 P.2d 121, 7 Cal.2d 199. 
DaugbtorB of Incompeteiit mother 
for whose estate a guardian was 
appointed had such Interest in moth¬ 
er’s property as to entitle them to 
appeal as “parties aagrleved,” from 
order of probate court allowing: ac¬ 
count of gruardian, where daughters, 
by petition to probate court, initiated 
proceeding for accounting by guard¬ 
ian and contested allowance of ac¬ 
count in probate court.—Fredrick v. 
Koetter. 267 N.W. 478, 197 Minn. 624. 
ea Mo.—Hines v. Hook, 89 S.W.2d 
62, 338 Mo. 114. 

61. U.S.—Blodgett v. Cody, C.C.A. 

Mich., 130 F.2d 1014. 

Mich.—In re Cody’s Estate, 292 N. 
W. 536, 298 Mich. 697. 

Roeiaiiary legatee who was not 
the husband, wife, or next of kin, 
of deceased ward was not entitled 
to take appeal, and the fact that the 
residuary legatee had an Interest 
In the estate of deceased incompe¬ 
tent did not relieve such residuary 
legatee from the statutory limita¬ 
tion on the right of appeal.—In re 
Cody’s Estate, supra. 

Order of Intermediate appellate oonrt 
Contention that order of circuit 
judge granting an appeal from the 
probate court to the circuit court 


can be reviewed in supreme court 
only by mandamus could not be 
urged in guardianship proceedings 
wherein, by reason of statutory lim¬ 
itations, circuit court lacked power 
to grant the appeal from probate 
court orders approving account of 
insane person’s guardian and dis¬ 
charging guardian and surety, and 
lack of Jurisdiction of circuit court 
to grant an appeal from probate 
court was raised in circuit and su¬ 
preme courts.—^In re Cody’s Estate, 
supra. 

62. Cal.—In re Copsey’s Guardian¬ 
ship, 60 P.2d 121, 7 Cal.2d 199. 

63. Mo.—Hines v. Hook, 89 S.W.2d 
52. 838 Mo. 114. 

64. Cal.—^In re Copsey’s Guardian¬ 
ship, 60 P.2d 121, 7 Cal.2d 199. 

65. N.T.—In re James* Estate, 26 N. 
Y.S.2d 186, 261 App.Div. 480. 

66. Notice of appeal 

Interests of guardian and alleged 
mentally incompetent ward were not 
"similarly affected’’ by decree on ex¬ 
ceptions of ward after restoration of 
her competency to final accounting 
of gruardian within meaning of stat¬ 
ute requiring parties whose Interests 
are "similarly affected*’ by decree ap¬ 
pealed from to file notice of appeal 
within ten days of appellant’s notice 
of appeal, and ward had customary 
time to appeal regardless of how 
soon guardian filed his notice of ap¬ 
peal.—In re Nelson’s Estate, 134 P. 
2d 936, 17 Wash.2d 33. 

67. Ark.—^Nelson v. Cowling, 116 S. 
W. 890, 89 Ark. 334.. 

32 C.J. p 704 note 13 [a]. 

68. Md.—^Veterans’ Administration 
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V. Hudson’s Estate, 179 A. 836, 169 
Md. 141. 

Ohio.—^In re Baker’s Guardianship, 
81 N.B.2d 869, 66 Ohio App. 650. 
]baw and facts 

Final settlement of guardian of 
Insane ward is revlewable by appel¬ 
late court both on law and facts.— 
Noelke v. Jenny, Mo.App., 298 S.W. 
1055. 

69. Mo.—In re Turley, App., 164 S. 

W. 2d 169. 

32 C.J. p 704 note 13 [d], 

70. Mo.—State ex rel. McWilliams 
V. Armstrong, 9 S.W.2d 600, 320 
Mo. 1122. 

Ohio.—^In re Baker’s Guardianship, 
31 N.E.2d 869, 66 Ohio App. 560. 
Wash.—In re Strozyk’s Guardianship, 
286 P. 646, 166 Wash. 233. 

Finding of Insanity before appoint. 
Ing conservator 

Supreme court must presume, in 
absence of contrary showing, that 
court appointing conservator found 
ward Insane.—^Hunt v. Hunt, 264 P. 
662, 83 Colo. 282, error dismissed 49 
S.Ct. 186, 278 U.S. 683, 73 L.Ed. 619. 
Conrt's approval of loan 
Presumption would not be Indulged 
that making of loan of incompe¬ 
tent ward’s funds on security of 
first mortgage on realty by guard¬ 
ian was duly authorized by county 
court as required by statute from 
fact of execution of note and mort¬ 
gage, where there was no recital ei¬ 
ther in note or in mortgage that 
county court had approved the loan 
especially where county judge testi¬ 
fied that there was no court pro¬ 
ceeding - and that no written order 
was passed approving loan.—^Hlnes 
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as to matters which are properly within its discre¬ 
tion will not be disturbed on appeal, in the absence 
of manifest abuse of discretion.^! 

Hearing, determination, and disposition. General 
rules governing the hearing, determination, and dis¬ 
position of appeals ordinarily are applicable on ap¬ 
peals from orders or decrees in proceedings for the 
settlement of a guardian’s account.72 In some ju¬ 
risdictions an appeal may be taken to an intermedi¬ 


ate appellate court where the case is tried de novo J* 
The appellate court, may, among other things, af- 
firm*^^ or reverse*^® the order or decree appealed 
from. Ordinarily the judgment of the lower court 
will not be disturbed where there is substantial evi¬ 
dence to sustain it,*^® unless it is contrary to the 
preponderance of the evidence.^? This is true in 
matters of allowances'^® or items charged."^® Harm¬ 
less errors committed by the lower court in its rul¬ 
ings will not be considered ground for reversal.®® 


V. Thompson, 148 S.W.2d 876, 26 
Tenn-App. 86. 

71. Cal.—In re Jacobson’s Estate 
and Guardianship, 132 P.2d 229. 
56 Cal.App.2d 255., 

D.C.—Hodges v. Anderson, 70 F.2d 
922. 63 App.D.C. 195. 

N.C.—Marriner v. Mlzzelle, 170 S.E. 
650, 205 N.C. 204. 

Ohio.—Marks v. Marks, 16 N.B.2d 
509. 58 Ohio App. 266. 

Pa.—In re Rlebel’s Estate, 184 A. 
118, 321 Pa. 145. 

Va.—Mapp V. Byrd, 194 S.E. 724, 169 
Va. 619. 

AUowauca of coniisel fees 
Pa.—In re Pryor's Estate, 27 A. 2d 
466, 150 Pa.Super. 76. 

Compensation of auditor 
Pa.—In re Davidson’s Estate, 185 A. 
782, 323 Pa. 113. 

ZDLvestment of funds 

Mich.—In ro Chlttlck’s Estate, 281 
N.W. 561, 286 Mich. 124. 

Denial of petition for reheazing' 

Pa.—In re Pryor’s Estate, 27 A.2d 
466, 150 Pa.Super. 75. 

72, Iowa.—In re Hldpath's Guard¬ 
ianship, 2 N.W.2d 651, 28«1 Iowa 
97.7. 

32 C.J. p 704 note 13 [c]. 

Dismissal of appeal 
Motion to dismiss appeal to dis¬ 
trict court from order of county 
court should be overruled, ezcepf on 
clear showing of breach of condi¬ 
tion of appeal bond or failure to 
perfect appeal properly.—In re Stre- 
low's Guardianship, 219 N.W. 387, 
116 Neb. 878. 

Betentlon of Jozlsdlotlon on dlsmlss- 
iag appeal 

District court, dismissing appeal 
from order of county court disallow¬ 
ing items in guardian’s report, re¬ 
tains Jurisdiction until findings and 
order are transmitted to county 
court.—Brave Bull v. Ordway, 221 N. 

W. 780, 67 N.D. 344. 

Motion for new trial 
Under Rules of Civil Procedure, 
rule 324, in proceeding without a 
Jury in district court on appeal from 
county court, for approval of final 
account of guardian of person of 
unsound mind, there was no neces¬ 


sity for motion for new trial.—De 
Grummond v. Smith, Tex.Civ.App.. 
168 S.W.2d 899. 

Dnforoement of orders 

On appeal to the circuit court from 
county court’s order sustaining in 
part objections to a conservator’s 
final report and in the trial de novo, 
the circuit court heard the case only 
by reason of Its statutory authority, 
and it was bound to proceed accord¬ 
ing to the same statutes which gov¬ 
erned the county court and gave the 
county court power to enforce its 
orders by contempt proceedings.— 
Cox V. Rice. 31 N.B.2d 786, 376 Ill. 
357, 134 A.L.R. 923. 

73. Ill.—Cox V. Rice, 31 N.B.2d 786, 
375 Ill. 357, 134 A.L.R. 923—Non- 
nast V. Northern Trust Co., 29 N. 
E.2d 251, 374 Ill. 248. modifying 
In re Nonnast’s Estate, 21 N.E.2d 
796, 300 IlLApp. 637. 

Jury trial 

Under Judicature Act c 66 8 11, on 
appeal from the probate court to 
the circuit court from a decision 
at the hearing of the final account, 
where there are disputed questions 
of fact of a nature triable by a 
Jury, an issue should be framed un¬ 
der the directions of the court and 
the questions submitted. The stat¬ 
ute does not contemplate a general 
verdict, but its purpose is to give 
a party the right to have a Jury 
find ’’such specific facts as will, 
when found, aid the court in deter¬ 
mining questions which belong to its 
equitable discretion.”—Homrich v. 
Allegan Circuit Judge, 213 N.W. 167, 
238 Mich. 308. 

74. Mo.—^In re Brmeling’s Estate, 
App., 131 S.W.2d 912, transferred, 
see. Sup., 119 S.W.2d 756. 

Afflrmanoo on condition 

In proceedings by administrator of 
deceased insane person to set aside 
order of probate court approving 
final account of Incompetent’s guard¬ 
ian where trial court failed to re¬ 
quire guardian to file a remittitur of 
an item improperly allowed to her in 
the account, court of civil appeals 
would affirm Judgment provided 
guardian filed a remittitur for the 
amount in question.—^In re Supples* 
Estate. Tex.Clv.App.. 131 S.W.2d 13. 
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75. Hardship as reqnlrlng revsrsal 

The fact that superior court’s or¬ 
der disallowing credit, claimed by in¬ 
competent guardian in her first ac¬ 
count, for proper expenditures not 
itemized or otherwise sufflcipntly 
proved, works hardship on guardian, 
does not warrant reversal of such or¬ 
der, as neither it nor order settling 
such account forecloses such court’s 
re&xamlnatlon of matter on final or 
intermediate accounting, if proper 
showing is made.—In re Jacobson's 
Estate and Guardianship, 132 P.2d 
229, 56 Cal.App.2d 255. 

Besnittlng cause for audit by lower 
court 

Pa—Brirclay-Westmoreland Trust Co. 

V. Dollar Sav. Bank, 12 A.2d 586, 
338 Pa. 421. 

78. Ark.—^Hlcks v. Johnson. 116 S. 

W. 2d 697, 196 Ark. 103. 

Cal.—In re Giambastlanl’s Estate, 37 
P.2d 142, 1 Cal.App.2d 639. 

Ind.—Sohl V. Walnwright Trust Co., 
130 N.E. 282, 76 Ind.App. 198, re¬ 
hearing denied 141 N.E. xxi. 
Iowa.—In re Ridpath’s Guardianship, 
2 N.W.2d 661, 231 Iowa 977. 

Pa.—In re Snyder’s Estate, 31 A.2d 
132, 346 Pa. 616—In re Pryor’s Es¬ 
tate, 27 A.2d 466, 160 Pa.Super. 75. 
Tex.—In re Supples’ Estate, Clv.App., 
131S.W.2d 13. 

Auditor’s finding, approved by 
oourti will not be disturbed on ap¬ 
peal, in absence of flagrant error.— 
Commonwealth ex rel. Flowers v. 
Flowers, 191 A, 914, 326 Pa. 138— 
In re Davidson’s Estate, 186 A. 796, 
324 Pa. 90. 

^ 77. Wash.—In re Bayer, 141 P. 682, 
80 Wash. 340. 

178. Ky.—^Andrews v. McCarty, 270 
S.W. 466, 208 Ky. 26. 

Pa.—In re Pryor’s Estate, 27 A.2d 
466, 150 Pa.Super. 76. 

32 C.J. p 704 note 18. 

79. Mass.—Ensign v. Faxon, 116 N. 
. E. 296, 226 Mass. 218. 

Mich.—In re Bristol, 165 N.W. 819, 
199 Mich. 453. 

80. Ind.—Sohl v. Walnwright Trust 
Co., 130 N.E. 282, 76 Ind.App. 198, 
rehearing denied 141 N.E. xzl. 

Tex.—De Ge*ummond v. Smith, Civ. 
App., 108 S.W.2d 899. 
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(10) Costs and Expenses 

The costst and expenses of an accounting of a guard¬ 
ian of an Insane person ordinarily are to be borne by the 
estate of the ward. 

The costs of an accounting of a guardian of an 
insane person ordinarily are to be borne by the 
ward’s estate,although the accounting is had after 
the ward’s death,*2 and although the accountant is 
the losing party.®^ The guardian or committee will 
not be charged with costs in the absence of bad 
faith or negligence.*^ However, under certain cir¬ 
cumstances the costs of proceeding to charge the 
g^iardian or committee with items not embraced in 
his account, to the extent that the ward’s claims 
are successfully maintained, may be taxable against 
him.** The court may order the guardian to pay 
such expenses, including the compensation of a spe¬ 
cial guardian, which were necessarily incurred in 
order to establish the alleged wrongdoing of the 
guardian and to secure reparation for such 
wrongs;** but where the guardian has acted in 
good faith and has repaid the amount due the es¬ 


tate, he may be exonerated from any personal ob¬ 
ligation to pay the fees of the special guardian.**^ 
The surety on the guardian’s bond, not being a 
party to the final account of the guardian, may not 
have assessed against it or awarded to it costs or 
allowances in such a proceeding.** 

An application for costs and disbursements by 
the attorneys for the contestants has been denied.** 

Counsel fees. In a proper case a reasonable al¬ 
lowance to the guardian for legal services rendered 
on the accounting may be made,** as, for example, 
services in preparing the account.*^ Where the 
guardian is also an attorney, an allowance to the 
guardian for services of an attorney in preparing 
the account may be made where the estate is sub¬ 
stantial and the account is complicated, but an al¬ 
lowance will be denied where the estate is small and 
the account is simple.** 

The court may allow counsel fees to the attorney 
representing the guardian on the trial of objections 
to his account,** at least where the guardian acts 


81. N.T.—Matter of Forkel, 40 N.T. 

S. 847, 8 App.Dlv. 397. 

32 C.J. p 704 note 21. 

‘OEbeaeonable ezpeimos incurred in ex¬ 
ecution of trust” 

Necessary expenses incurred In tbe 
settlement of the account may be 
allowed under a statute providing 
that the guardian may be allowed 
the ^'reasonable expenses Incurred in 
the execution of his trust.’*—^In re 
Clanton. 163 P. 469, 171 Cal. 381. 
Costs on appeal 

Former attorney of discharged in¬ 
competent who had taken no appeal 
from disallowance of claim for le¬ 
gal services, but had filed brief on 
discharged Incompetent’s appeal 
from decree dismissing his excep¬ 
tions to guardian’s account, was not 
entitled to charge costs Incident to 
brief against Incompetent, where 
brief had nothing to do with ques¬ 
tions involved in Incompetent’s ap¬ 
peal.—^Appeal of Schnell, 182 A. 771, 
120 Pa^Super. 368. 

88. N.T.—Matter of Forkel, 40 N. 

T. S. 847, 8 App.Div. 397. 

83. Pa.—^In re Heath’s Estate, 42 Pa. 
Co. 270. 

84. Pa.—In re Brooke’s Estate, 36 
Pa. Super. 332. 

85. Ala.—McGowan v. Milner, 70 So. 
175, 195 Ala. 44. 

86. N.T.—In re Hidden, 154 N.H. 
638, 243 N.Y. 499, modifying 213 
N.Y.S. 776, 216 App.Dlv. 766, and 
motions denied 155 N.E. 897^ 244 
N.Y. 663—In re Newton, 21 N.Y.S. 
2d 62, 259 App.Div. 1046, affirmed 
In re Newton’s Estate. 84 N.E.2d 
381, 286 N.Y. 684—In re Triumpho, 


294 N.Y.S. 465, 260 App.Dlv. 171—• 
In re Lindsay, 224 N.Y.S. 679, 130 
Mlsc. 892. 

AUowauoe to husband of inoompe- 
texLt 

Committee of Incompetent, either 
personally or in representative ca¬ 
pacity, is not liable for value of 
services of Incompetent’s husband 
in reference in accounting to estab¬ 
lish alleged wrongdoing of commit¬ 
tee.—In re Hidden, 164 N.E. 638, 
243 N.Y. 499, modifying 213 N.Y.S. 
776, 216 App.Div. 765, and motions 
denied 156 N.E. 897, 244 N.Y. 563. 

Gommittee by resigning could not 
xld hlinself of liabilitleB incidental 
to trust relation until he had paid 
expenses Involved in determining ex¬ 
tent of his misconduct.—In re Hid¬ 
den, supra. 

Surcharge held improper 
Where committee would have been 
Justified in asserting claim of owner¬ 
ship of real property, the commit¬ 
tee’s surety likewise was entitled to 
urge the claim, and. where there was 
no impropriety or misconduct shown 
on part of deceased committee re¬ 
quiring his removal, his estate could 
not be surcharged with amount of 
special guardian’s fee for services 
rendered in asserting ward’s claim to 
the property.—^In re Newton, 21 N.Y. 
S.2d 62, 259 App.Dlv. 1046, affirmed 
In re Newton’s Estate, 34 N.E.2d 381, 
286 N.Y. 684. 

87. N.Y.—In re Triumpho, 294 N.Y. 
S. 466, 250 App.Div. 171. 

88. N.Y.—In re Zaiac, 246 N.Y.S. 
392, 231 App.Div. 842. 
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89. N.Y.—In re Lawrence, 245 N.Y. 
S. 234, 138 Mlsc. 238. 

9a N.Y.—In re Splllane’s Estate, 
292 N.Y.S. 682, 161 Misc. 651. 

Wls.—In re Messer’s Guardianship, 
7 N.W.2d 584, 242 Wls. 66. 

32 C.J. p 702 note 49. 

Court by whom fees fixed 
Any allowances which should be 
made to attorneys Involved in pro¬ 
curement of order directing com- 
.mittee to restore property to former 
Incompetent and for an' accounting 
should be made and fixed by the 
special term and not by the county 
court.—^Application of Stewart, 37 
N.Y.S.2d 942, 265 App.Div. 893, af¬ 
firming in part and reversing in part 
In re Stewart, 32 N.Y.S.2d 678, mo¬ 
tion denied 36 N.Y.S.2d 737. 

91. N.Y.—In re Splllane’s Estate, 
292 N.Y.S. 682, 161 Mlsc. 661. 

Xuoompeteut veteran 
N.Y.—In re Dixon’s Estate, 26 N.Y. 
S.2d 569, 261 App.Dlv. 939, affirmed 
39 N.B.2d 293, 287 N.Y. 677—In re 
Spillane’s Estate. 292 N.Y.S. 682, 
161 Mlsc. 651. 

AUowauoe hold excessive and re¬ 
duced 

N.Y.—In re Dixon’s Estate, 26 N.Y.S. 
2d 669, 261 App.Div. 939, affirmed 
39 N.E.2d 293, 287 N.Y. 677. 

92. N.Y.—In re Diece, 800 N.Y.S. 
278, 166 Misc. 68. 

Extra compensation for guardian 
acting as attorney see supra $61. 

93. La.—Corbello v. Corbello, 182 
So. 127, 171 La. 736. 

Pa.—rCommonweaJth ex rel. Flowers 
Y. Flowers, 191 A. 9-14, 326 Pa. 188. 
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in good faith and is successful in sustaining the ac¬ 
count;®^ but where the guardian has not acted in 
good faith and has been derelict in his duty, an al¬ 
lowance out of the estate for legal services rendered 
in defense of his actions will be denied.96 Where 
the statute prescribes the amount'of attorney fees 
which may be awarded to the successful litigant, a 
ward who establishes liability against the guardian 
on the final settlement may not be awarded fees in 
excess of those fixed by the statute.86 

g. Gondnsiveaiess and Effect 

An order or decree settling the final account of a 
guardian of an Insane person ordinarily is conclusive, but, 
unless otherwise provided by statute, the settlement 
of an intermediate account constitutes only prima facie 
evidence of Its correctness. 

On termination of the guardianship of an in¬ 


sane person, the order, judgment, or decree on the 
guardianship accounting is ordinarily conclusive 
against all the world like any other judgment of a 
court having proper jurisdiction.^^ Such settle¬ 
ment cannot be collaterally attacked.^® As to all 
matters lawfully embraced therein, the settlement 
is conclusive9 but as to matters not embraced 
therein, it is not conclusive,^ and they may be sur¬ 
charged in subsequent proceedings.^ 

There is, however, authority that a settlement 
made ex parte is not concliisive.3 In addition, it 
has been held that, while the settlement of the final 
account is conclusive, in an action against the 
guardian, of the amount in his hands,^ it is not a 
judgment such as will support an action of debt;^ 
that the settlement of the accounts of a person as 
guardian of his insane partner does not bar an ac- 


Wis.—In re Messer’s Guardianship. 

7 N.W.2d 584, 242 Wis. 66. 
Incompetent veteran 
N.Y.—In re Baron, 6 N.T.S.2d 631. 
Where reasonableness of fees and en- 
penses only Issne 
Where sruardlan who acts in good 
faith. Is called on to defend against 
surcharging his account, and only 
issue Is reasonableness of fees and 
expenses, guardian Is entitled to le¬ 
gal services in his behalf and is en¬ 
titled to credit therefor in reason¬ 
able sum in guardianship account.— 
In re Messer’s Guardianship, 7 N.W. 
2d 584, 242 Wis. 66. 

94b Ohio.—In re Albonowskl, 18 N. 
E.2d 124, 59 Ohio App. 234. 

95. N.T.—In re Fox’ Will, 293 N.T. 
S. 468, 250 App.Dlv. 31. motion 
granted 296 N.Y.S. 829, 250 App. 
Dlv. 858, affirmed 11 N.B.2d 777, 
275 N.Y. 604, motion denied In re 
Nugent, 12 N.B.2d 576, 276 N.Y. 
561. 

Wis.—In re Messer’s Guardianship, 
7 N.W.2d 584, 242 Wis. 66. 

96- Wash.—In re Williamson, 134 
P. 1066, 75 Wash. 853. 

97. Ark.—Lingo v. Rainwater, 136 
S.W.2d 161, 199 Ark. 618. 

Cal.—In re Baxter’s Estate, 99 P.2d 
276, 15 Cal.2d 166, prior opinion, 
App., 91 P.2d 962. 

Conn.—Kochuk v. Labaha, 10 A. 2d 
755. 126 Conn. 824. 

Ga.—^Hadden v. Fuqua, 16 S.B.2d 737, 
192 Ga. 668. 

Ill.—In re McClendon's Estate, 49 N. 

B.2d 881, 320 I11.APP. 133. 

Minn.—Wlnjum v. Jesten, 253 N.W. 

881, 191 Minn. 294. 

Mo.—State ex rel. and to Use of 
Bearden v. American Surety Co. 
of New York, 104 aw.2d 755, 281 
Mo.App. 491. 

N.Y.—In re Baron, 6 N.T.S.2d 681, 
637, quoting Ooxpiui Jails. 


Wis.—O’Neill V. Maryland Casualty 
Co. of Baltimore, Md., 300 N.W. 
167, 238 Wis. 529. 

82 C.J. p 704 note 35. 

Setting aside settlement see infra 
subdivision h of this section. 

dalxns against estate 

(1) Decree of court of common 
pleas entered on guardian’s account¬ 
ing and on notice to claimant, after 
death of Incompetent ward, was con¬ 
clusive on claimant, precluding al¬ 
lowance in orphans’ court of claim, 
not previously asserted, for addition¬ 
al compensation for nursing serv¬ 
ices rendered ward under contract 
with guardian.—In re Timmins* Es¬ 
tate, 171 A. 281, 111 Pa.Super. 430. 

(2) Where the commonwealth had 
a claim against a lunatic for main¬ 
tenance In the state hospital, and the 
committee of the lunatic filed its ac¬ 
count in the court of common pleas, 
of which the commonwealth had no¬ 
tice, and the commonwealth failed 
to present its claim to the commit¬ 
tee, and the balance on the com¬ 
mittee’s account was awarded and 
paid to the administrator of the lu¬ 
natic, on the adjudication by the 
orphans’ court of the administrator’s 
account, the decree of the common 
pleas court confirming the account 
of the committee and distributing 
the balance on the account was con¬ 
clusive on the commonwealth.—Com¬ 
monwealth V. Frey’s Estate, Pa.Orph.. 
53 York Leg.Rec. 205. 

UUesB sanotioiied by Judgment, a 
finding of amount due conservator 
for Insane person is not res Judlcatcu 
ajid balance due remains for future 
settlement.—^Hunt v. Hunt. 264 P. 
662, 83 Colo. 282, error dismissed 49 
S.Ct. 186, 278 U.S. 583, 73 L.Bd. 519. 

98. Cal.—In re Baxter’s Estate, 99 
P.2d 276, 15 C€Ll.2d 166, prior opin¬ 
ion, App., 91 P.2d 962. 
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Me.—^In re Morse’s Estate, 19 A.2d 
247, 137 Me. 802. 

Minn.—^Winjum v. Jesten, 253 N.W. 
881, 191 Minn. 294—^Wold v. Peo¬ 
ple’s Trust & Savings Bank, 229 
N.W. 785, 179 Minn. 523. 

Mo.—State ex rel. McWilliams v. 
Armstrong, 9 S.W.2d 600, 320 Mo. 
1122. 

N.Y.—In re Gould, 25 N.E.2d 877, 282 
N.Y. 132, reversing 12 N.T.S.2d 
664, 257 App.Dlv. 109, answering 
questions certified 14 N.Y.S.2d 1006, 
257 App.Dlv. 1099—In re Baron, 6 
N.Y.S.2d 631. 

S.C.—Bailey v. Cooley, 160 S.B. 473, 
163 S.C. 78. 

32 C.J. p 704 note 36. 

Conclusiveness In action on guard¬ 
ian’s bond see supra 9 53. 

99. N.Y.—^In re Baron, 6 N.Y.S.2d 
631. 

32 C.J. p 704 note 37. 

Matter which might have been liti¬ 
gated 

Claim that sale of property of in¬ 
competent was invalid because no 
sufficient cause was shown and no 
sufficient notice given should have 
been raised by objection to final ac¬ 
count of conservator and claim of 
invaJidlty could not be raised in 
subsequent action against conserva¬ 
tor for breach of duty while acting 
as conservator.—^Kochuk v. Labaha, 
10 A.2d 755, 126 Conn. 324. 

1. Conn.—Kochuk v. Labaha, supra. 
N.Y.—In re Baron, 6 N.Y.S.2d 631. 
32 C.J. p 704 note 38. 

2. N.Y.—In re Baron, supra. 

32 C.J. p 704 note 39. 

3^ Ky.—^Andrews v. McCarty, 270 
S.W. 466, 208 Ky. 25. 

4- N.J.—Shepard v. Newkirk, 21 N. 
J.Law 302. 

5. Conn.—Spalding v. Butts, 5 Conn. 
427. 



INSANE PERSONS 


44 C.J.S. 


§ 87 

tion against him for a partnership accounting;® that 
an application by a creditor for an order requiring 
the successor of a former guardian to pay, as a pre¬ 
ferred claim, a debt incurred by the former guardian 
is not barred by a settlement of the successor’s ac¬ 
count that the fact that the probate court, in pass¬ 
ing on the account of a guardian on his removal, 
declared a loan by the guardian of his ward’s funds 
unauthorized and charged the amount thereof to him 
does not bar an action by a subsequently appointed 
guardian against the borrower personally;® and 
that the account of the guardian of an insane widow 
was not admissible in evidence to determine the 
amount due him as against the executor of the hus¬ 
band, to whom an estate had been devised in trust 
for the support of the widow, the account having 
been settled without notice to the executor.® 

Intermediate accounts. In the absence of statute 
providing otherwise, settlements of periodic or in¬ 
termediate accounts of guardians or committees of 
insane persons ordinarily are not conclusive!® on 
the lunatic!! or on persons charged with the duty 
of protecting his estate,!^ especially when made 


ex parte,!® but when properly made and approved 
they are, sometimes under express statutory provi¬ 
sion, prima facie correct,!^ and the person attack¬ 
ing them has the burden of proving their incor¬ 
rectness.!® However, parties who have been noti¬ 
fied and appear are bound thereby.!® Fraud will 
vitiate such settlement,!*^ but only so far a^ the 
fraud extends to the different items of the ac¬ 
count.!® 

An intermediate settlement has been held conclu¬ 
sive after final settlement, at least where a final 
settlement constitutes an approval of all preceding 
settlements,!® and settlements of internrediate ac¬ 
counts are res judicata when made conclusive by 
statute.®® 

h. Opening, Vacating, or Setting Aside Settle¬ 
ment 

In a proper case the settlement of a guardian of an 
Insane person may be opened and set aside. 

The settlement of a guardian of an insane per¬ 
son may be opened and set aside by the,probate 
court,®! and courts of equity have jurisdiction to 


8. Ill.—Raymond v. Vaughn, 21 N.E. 
666, 128 111. 256. 15 Am.S.R. 112, 
4 Li.R,A. 440, affirming 17 Ill.App. 
144. 

7. Ohio.—lioudon v* Patterson, 41 
'Ohio St 206. 

8. Mass.—Hervey v, Rawson, 41 N. 

E. 682, 164 Mass. 601. 

9. Mass.—^Pinkerton v. Sargent, 112 
Mass. 110. 

10. Cal.—In re Eaton's Estate, 100 
P.2d 813, 38 Cal.App.2d 180. 

Del.—In re Schwartz, Ch., 34 A.2d 
276—In re Schwartz, Ch., 23 A.2d 
822, 825, citing Oorpiu Juris. 

Pla.—Firmln v. Sanborn, 161 So. 555, 
119 Fla. 396. 

Tenn.—State ex rel. Wilson v. Meek, 
146 S.W.2d 961, 24 Tenn.App. 492. 

82 C.J. p 706 note 47. 

11. Del.—^In re Schwartz, Ch., 23 A. 
2d 822. 

Tenn.—State ex rel. Wilson v. Meek, 
146 S.W.2d 961, 24 Tenn.App. 492. 

12. Del.—In re Schwartz, Ch., 23 A. 
2d 822. 

13. Tenn.—State ex rel. Wilson v. 
Meek. 146 S.W.2d 961, 24 Tenn.App. 
492. 

14. CaL—In re Eaton’s Estate, 100 

F. 2d 818, 38 Cal.App.2d 180. 

Fla.—Firmln v. Sanborn, 161 So. 656, 
119 Fla. 396. 

Ga.—Dillon v. Sills, 187 S.B. 726, 64 
Ga.App. 299, transferred, see 188 
S.E. 668. 181 Ga. 682. 

Mo.—^Noelke y. Jenny, App., 298 S. 
W. 1066. 

bT.M.—^In re Mlera’s Guardianship, 84 
P.2d 299, 38 N.M. 377. 


N.C.—^Humphrey v. American Sure¬ 
ty Co.. 197 S.B. 137, 213 N.C. 651. 
32 C.J. p 705 note 46. 

Prima liacle correotness Implies 
that the account shows correctly 
the trust funds held by the trustee 
during the accounting period and 
that the credits claimed represent 
Items properly deducted In the 
amounts. In the manner, and for the 
purposes stated in the account.—In. 
re Schwartz, Del.Ch., 23 A.2d 822. 

15. Del.—In re Schwartz, Ch., 23 A, 
2d 822. 

Ga.—Dillon V. Sills, 187 S.B. 725, 64 
Ga.App. 299, transferred, see 183 
S.E. 563, 181 Ga. 682. 

N.M.—^In re Mlera’s Guardianship, 34 
P.2d 299, 38 N.M. 377. 

Exceptions held Insufficient to 
overcome presumptive correctness of 
preliminary settlement.—In re 
Schwartz, Del.Ch., 23 A.2d 822. 

16. N.T.—Matter of Cowen, 114 N.T. 
S. 797, 130 App.Div. 366. 

17. Iowa.—Warfield v. Warfield, 87 
N.W. 144, 74 Iowa 184. 

Burden of showing fraud 
Ga.—Dillon v. Sills, 187 S.B. 726, 64 
Ga.App. 299, transferred, see 183 
S.E. 663, 181 Ga. 682. 

18. Ga.—Bonner v. Evans, 15 S.E. 
906, 89 Ga. 666. 

32 C.J. p 705 note 50. 

19. Mo.—State ex rel. and to Use of 
Bearden v. American Surety Co. 
of New York, 104 S.W.2d 766, 2?! 
Mo.App. 491. 

N.T.—In re Baron, 6 N.T.S.2d 631. 


89. Mich.—In re Chittlck’s Estate, 
281 N.W. 561, 286 Mich. 124. 
Minn.—Rickel v. Peck, 2 N.W.2d 140, 
211 Minn. 676, 138 A.L.R. 1376. 
Want of notice as affecting conclu- 
Blveness 

Where, after Federal Veterans’ 
Bureau appeared In litigation rela¬ 
tive to accounts of guardian of in¬ 
competent recipient of insurance and 
compensation from bureau, a stipula¬ 
tion was entered that the seventh 
annual account was allowed at a 
delayed date through inadvertence 
and that no appeal had been taken, 
bureau was chargeable with notice, 
as reaulred by statute, of allowance 
of account so as to make allow¬ 
ance of account conclusive against 
recipient.—In re Chittlck's Estate, 
281 N.W. 661, 286 Mich. 124. 

Only as to matters adjudicated 
therein is a partial account conclu¬ 
sive.—Soliday v. Ash, 179 N.E. 160, 
40 Ohio App. 498. 

Bevlew on settlement of final ac¬ 
count 

In proceeding to settle final ac¬ 
count, court properly opened up for¬ 
mer accounts in order to coirect any 
errors or mistakes therein, notwith¬ 
standing that the former accounts 
had been adjudicated before by a 
probate court, particularly where the 
ward was insane at the time and 
had had no actual notice of proceed- 
ings.—Marks v. Marks, 16 N.E.2d 609, 
68 Ohio App. 266. 

81. Colo.—Williams v. Hankins, 268 
P. 1114, 82 Colo. ;S61. 
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open, modify, or set aside such settlements when 
sufficient grounds are shown .22 Pursuant to statute 
a bill of review will lie to revise or correct an or¬ 
der or judgment on the showing of error.23 Pro¬ 
ceedings to set aside a settlement must be brought 
within the time prescribed by statute.^* 

Grounds. The settlement of a guardian’s ac¬ 
count will not be opened or set aside unless good 
cause is shown.25 A settlement may be opened and 
set aside on the ground of fraud^® ormistake.27 The 
fraud must be extrinsic and collateral to the issues 
in the accounting proceeding.28 Also, a settlement 
may be opened or set aside where the required no¬ 


tice was not g^ven,29 where the ward was not rep¬ 
resented on the accounting by a guardian ad li- 
tem,30 or where the guardian’s report did not com¬ 
ply with statutory requirements, notice of annual 
reports were not given,, and the ward, still incom¬ 
petent at the time o£ the hearing on the final re¬ 
port, was not represented by a guardian ad litem 
or the succeeding guardian. It has been held 
that a decree regularly obtained on the merits in 
an action for the settlement of a committee’s ac¬ 
count will not be opened to enable the sureties on 
the committee’s bond to defend, although they were 
not parties to the action.32 


Okl.—Appeal of Hlgglnbottom, 66 P. 
2d 122, 176 Okl. 188. 

22. Cal.—Silva v. Santos, 71 P. 703, 
138 Cal. 536. 

Fla.—^American Surety Co. of New 
York V. Andrews, 12 So.2d 599— 
Turner v. Andrews, 196 So. 449, 
143 Fla. 88. 

Equitable relief against judgments 
generally see the C.J.S. title Judg¬ 
ments S§ 341-400, also 34 G:J. p 
432 note. 1 et seq. 

County oonrt has Inherent ohan- 
oery Jnilsdlotlon in matters relating 
to guardianship, and Code Clv.Proc. 

S 81, relating to relief from Judg¬ 
ments, Is Inapplicable.—Williams v. 
Hankins, 268 P. 1114, 82 Colo. 251. 

23. BUI of reylew li "special pro¬ 
ceeding” provided by statute, and 
party who attempts to resort to such 
proceeding must bring himself strict¬ 
ly within letter of statute.—^Hinea v. 
Severs, Tex.Civ.App.,-106 S.W.2d 388, 
error dismissed. 

Application by guardian seeking oon- 
flnmtttlon of acts 

.Application of guardian of incom¬ 
petent veteran alleging that entire 
proceeding was perfect and legal, 
seeking confirmation of all matters 
done in the estate, and not seeking 
correction, of errors, did not state 
cause of action, within statute pro¬ 
viding for bill of review in guard¬ 
ianship matters.—^Hines v. Severs, 
supra. 

24. Ala.—Maryland Casualty Co. v. 
Seymore, 172 So. 620, 233 Ala. 464. 

Expiration of time for rehearing 
A probate judge’s orders approv-, 
ing final account of incompetent’s 
guardian, exonerating guardian, and 
canceling his bond, could not be set 
aside by a,n associate probate judge 
after expiration of statutory period 
for rehearing, even If void, especial¬ 
ly where parties who sought vacation 
of orders had invoked equity Juris¬ 
diction on ground that they were 
without remedy In probate court.— 
Eurant v. Higbee, 9 N.W.2d 824, 305 
Mich. 411. 


Ulnor heirs of deceased ward could 
not maintain bill to set aside final 
settlement which’ guardian had made 
after ward’s death, after lapse of two 
years from date of such settlement, 
notwithstanding administrator may 
have refused to file such bill during 
such two-year period.—Maryland 
Casualty Co. v. Seymore, 172 So. 
620. 233 Ala. 464. 

Extension of time 

Statute extending time within 
which Infants could bring bill to 
correct errors in settlement In pro¬ 
bate court did not warrant filing of 
bill by minor heirs of deceased ward 
by their next friend to set aside final 
settlement which guardian had made 
after ward’s death, after lapse of 
two years from date of such settle¬ 
ment, since statute extending time 
applied only to Infants to whom 
cause of action originally accrued, 
and right to maintain instant bill 
originally accrued to administrator 
of ward’s estate.—^Maryland Casual¬ 
ty Co. V. Seymore, supra, 

25. Minn.—Wold v. People's Trust 
& Savings Bank, 229 N.W. 785, 179 
Minn. 623. 

Ohio.—Millen v. Young, 18 Ohio Clr. 

Ct. 571, 8 Ohio Cir.Dec. 391. 
Charging guardian with property not 
belonging to ward 
The application of the guardian to 
vacate the judgment of the probate 
court settling his final account, on 
the ground that part of the property 
charged to him therein did not be¬ 
long to his ward, was properly de¬ 
nied, where it appeared that all par¬ 
ties interested In the property had 
turned it over to him under an agree¬ 
ment that the ward should receive 
the income therefrom as long as she 
lived, that he had treated It, through¬ 
out the guardianship, as In his hands 
as guardian, that he Included it in 
hls final account as property still In 
his hands, and that the judgmenl 
distributes It to those lawfully en¬ 
titled to It.—^In re Tessum, 211 N.W. 
316, 169 Minn. 310. 

Improper investment by guardian 
The fact that county court had 
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approved final report of guardian of 
Incompetent ward’s estate and had 
discharged guardian and his surety 
did not, under "res judicata" doc¬ 
trine, preclude maintenance of bllT 
in equity against estate of former 
guardian and his surety for loss re¬ 
sulting to the Incompetent ward’s 
estate because of Improper Invest¬ 
ments made by the former guardian. 
—^American Surety Co. of New York 
V. Andrews, Fla., 12 So.2d 699. 

26. U.S.—Blodgett v. Cody, C.C.A. 
Mich., 130 F.2d 1014. 

Colo.—^Williams v. Hankins, 258 P- 
1114, 82 Colo. 261. 

Kan.—Sparr v. Globe Surety Co., 162 
P. 305, 99 Kan. 481. 

Ohio.—^Millen v. Young, 18 Ohio Clr. 

Ct. 671, 8 Ohio Cir.Dec. 391. 

Pa.—In re Painter, 46 Pa.Dist. & Co. 
404, 28 Erie Co. 376, 10 Som.Leg.J. 
376. 

Equitable relief against judgments 
generally see the C.J.S. title Judg¬ 
ments §S 341-400, also 34 C.J. p 
432 note 1 et seq. 

27. Colo.—Williams v. Hankins, 258 
P. 1114, 82 Colo. 261. 

Ohio.—Millen v. Young, 18 Ohio Cir. 
Ct. 671, 8 Ohio Cir.Dec. 391. 

28. Cal.—Silva V. Santos, 71 P. 708, 
138 Cal. 536. 

Okl.—Calkin v. Wolcott, 77 P.2d 96, 
182 Okl. 278. 

29. N.Y.—Conyne v. McGibbon, 37 
N.Y.S.2d 690, 179 Mlsc. 64. 

30 . N.H.—Hollis V. Tilton, 6 A.2d 
29, 90 N.H. 119, reheard 6 A.2d 753, 
90 N.H. 119. 

Necessity of representation of ward 
. see supra subdivision f (6) of this 
section. 

Appearance entered by attorney for 
Insane ward’s brother, which was not 
shown to have been in ward’s be¬ 
half, did not show that ward was 
represented In accounting proceed¬ 
ings.—^Hollis V. Tilton, supra. 

31. Okl.—^Appeal of Higginbottom, 
55 P.2d 122, 176 Okl. 188. 

32. N.Y.—Forbell v. Denton, 66 N.Y. 
; S. 1120. 53 APP.D1V. 402. 
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Notice and parties. Where the relief sought is 
a personal judgment for fraud in rendering his ac¬ 
count, in the absence of a statute permitting serv¬ 
ice by publication, no relief can be granted unless 
personal service is had.3S Where the incompetent 
dies, a bill in equity to set aside the final settlement 
in the probate court ordinarily should be brought by 
the administrator of the deceased ward and not by 
his heirs.34 In the case of an incompetent veteran 
receiving compensation from the federal govern¬ 
ment, the Veteran’s Administration, pursuant to 
statute, may begin proceedings to reopen the guard¬ 
ian’s annual accounts and to surcharge and falsify 
them.35 

Pleadings, evidence, and hearing. A bill or peti¬ 
tion to open or set aside a settlement must set out 
facts showing a right to the relief sought,^® and 
the general rules of evidence ordinarily apply.37 In 
an equitable action to set aside the order of the 
probate court approving the final account on the 
grounds of fraud and misappropriation of funds, 
the court may take account of the fact that diminu¬ 
tion of the funds was due to expenditures on behalf 
of the ward, notwithstanding the guardian in all 
but the final account had stated he was making no 
charge for services and expenses of the ward’s 
maintenance.38 A judgment setting aside the ap¬ 
proval of a guardian’s report does not operate, as 
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between the immediate parties, to invalidate a loan 
made by the guardian.^® 

L Account and Settlement with Ward 

A settlement may be made between the guardian and 
his ward on the restoration of the ward* to sanity. 

A settlement between the guardian and his ward 
on restoration to sanity may be in pais, the parties 
not being obliged to have their account passed by 
the probate court.**® Such settlement must be bona 
fide.^i A receipt or settlement by a ward acquit¬ 
ting the guardian in full of all claims against him 
is not valid if signed before the termination of the 
guardianship,*® even though the ward was at the 
time of sound mind.^® 

j. Account and Settlement with Successor in 
Office 

A guardian or committee of an Insane person must 
account to hIs successor In office and on his death his 
personal representative must account to the successor. 

On the removal of a guardian or committee of 
an insane person, he must account to his successor 
in office,*^ and on the death of the ward the com¬ 
mittee must account to the ward’s personal repre¬ 
sentative.^^ Where the estate is insolvent, it is a 
proper exercise of the auditing court’s discretion to 
approve an agreement between the gfuardian and 
executor of the ward settling the guardian’s account 
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33. ICaji.—Sparr v. Globe Surety Co., 
162 P. 805. 99 Kan. 481. 

34. Ala.—Maryland Casualty Co. v. 
Seymore, 172 So. 620, 233 Ala. 464. 

36. Fla.—^Plrmln v. Sanborn, 161 So. 
655, 119 Fla. 396. 

36. FeitltloiL lield suttoleiLt 

Colo.—^Williams v. Hankins, 268 P. 

1114, 82 Colo. 251. 

AUasrlnfiT date of breack of boxLd 
A petition to set eislde the gruard- 
lan*s final report need not allegre 
the exact date when the breach of 
the bond occurred.—^Federal Union 
Surety Co. v. State, 120 N.B. 425, 68 
Ind.App. 337. 

Certainty 

Order approving final account of 
former guardian of insane person 
should be vacated and guardian 
should be ordered to file proper re¬ 
port, although succeeding guardian's 
motion for such relief was vague 
and Indefinite, where former guard¬ 
ian wholly disregarded statutes en¬ 
acted for protection of ward and her 
property in submitting report.—^Ap¬ 
peal of Hlgginbottom, 55 P.2d 122, 
176 Okl. 188. 

37. U.S.—Blodgett v. Cody, C.C.A. 
Mich., 130 F.2d 1014. 

Ark.—Lingo v. Hainwater, 136 S.W. 
2d 161, 199 Ark. 618. 


38. U.S.—^Blodgett v. Cody, C.C.A. 
Mich., 130 F.2d 1014. 

39. Tex.—Shaw v. Dalston, Clv.App., 
18 S.W.2d 215, error refused. 

40. Mich.—^Hooper v. Hooper, 26 
Mich. 485. 

N.T.—In re Lindsay, 5 N.T.S.2d 247, 
264 APP.D1V, 889. 

Effect of restoration to sanity gen¬ 
erally see supra § 56. 

41. Ky.—Lyme v. Beall, 7 Dana 420. 
Wash.—In re Williamson, 134 P. 

1066, 76 Wash. 363. 

32 C.J. p 705 note 52. 

42. Ga.—Griffin v. Collins, 49 S.B. 
827, 122 Ga. 102. 

Effect of Inquisition and guardian¬ 
ship on capacity to contract see 
Infra § 112. 

While adjudioatlon of inoompeten- 
oy is IxL fall force, settlement be¬ 
tween guardian and Incompetent 
ward Is void.—^Bruner v. Staples, 44 
P.2d 864, 172 Okl. 272. 

43. Geu—Griffin v. Collins, 49 S.E. 
827, 122 Ga. 102. 

44. W.Va.—Davis v. See, 194 S.E. 
271, 119 W.Va. 490. 

82 C.J. p 705 note 55. 

Action by guardian to collect as¬ 
sets of ward see Infra $ 135. 
Action on guardian's bond by suc¬ 
cessor In office see supra S 63. 
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Xadependently of any loss which 
might be shown ultimately, the com¬ 
mittee of an Insane person had the 
right to an accounting by former 
committee to determine value of as¬ 
sets transferred to him.—^Davls v. 
See, supra. 

Acceptance of estate as releasing for¬ 
mer guardian 

Where committee of insane per¬ 
son delivered to successor committee 
securities of insane person in form 
In which they had been held by him, 
and successor committee accepted 
them In that form, original commit¬ 
tee was not thereby relieved from 
liability for acts of negligence or 
misconduct In acquiring or holding 
securities, but was entitled merely 
to credit on his account with estate 
of ward for value at date of deliv¬ 
ery of estate so delivered.—^Davls v. 
See, supra. 

Revocation of order directing trans¬ 
fer of assets 

Pa.—^Epstein v. Williams, Com.Pl.» 
20 Erie Co. 91. 

45. KT.—Matter of Killick, 7 N.T. 

a 360, 4 Sllv.Sup. 89. 

32 C.J. p 706 note 66. 

Persons entitled to accounting see 
supra subdivision f (5) of this 
section. 
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in order to save expenses to the estate.-*® 

On the death of the committee, his personal rep¬ 
resentative must account to the succeeding commit¬ 
tee,^^ unless excused by laches.^® 

The guardian's settlement with his successor in 
oflSce has the same conclusiveness as other final set¬ 
tlements.^® 

§ 88. Liabilities of, and Claims against, Es¬ 
tate of Ward 

a. In general 

b. Claims for counsel fees 

c. Duty and authority of guardian to pay 

a. In (toieral 

The property of an Incompetent ward will not be 
applied to the payment of his general Indebtedness, as 
distinguished from claims for his present maintenance, 
until a sufficient fund Is set aside for his support and 
that of his family. 

Since the estate of an incompetent is in custodia 
legis, as shown supra § 79, no creditor can reach it 
except through the order of the proper court.®® 
The court does not necessarily apply the estate of 
the ward in payment of his debts his interests, 
and not those of his creditors, are principally con- 
sidered,®^ and the property of the ward will not be 
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applied to the payment of his general indebtedness, 
as distinguished from claims for his present mainte¬ 
nance, until a sufficient fund is set aside for his 
support®® and that of his family.®^ 

However, the just and lawful demands of credi¬ 
tors should not be stayed or denied them, when it is 
made to appear that the care and support of the 
ward and his family are otherwise provided for,®® 
and hence the estate is liable for the payment of 
the just debts of the ward®® which have arisen from 
contract, express or implied,®*^ and notwithstanding 
no authority was given before the expense was in¬ 
curred.®® 

Under some statutes the expenses of any inde¬ 
pendent action or proceeding, if instituted and pros¬ 
ecuted to discover concealed or embezzled property, 
may not be charged to the estate.®® 

Paying or discharging mortgage. In a proper 
case, with the approval of the court, the committee 
or guardian may pay off or discharge in whole or in 
part a mortgage on his ward's property, and the 
payment may be made with other property of the 
estate.®® An order or decree authorizing the com¬ 
mittee to turn over property to the mortgagee in 
part payment of the mortgage, obtained through the 
fraud of the committee, is subject to collateral at- 
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46. Pa,—In re Uhle's Estate, 26 Pa. 
Dlst 514. 

47. Minn.—^Donlln v. Wamsley, 223 
N.W. 98. 176 Minn. 284. 

S.C.—^Ashley v. Holman. 16 S.C. 97. 

48. Pa,—Commonwealth v. Stewart. 
88 A. 697. 183 Fa. 269. 

82 C.J. p 705 note 69. 

49. Mo.—State ex. rel. and to Use 
of Bearden v. American Surety 
Co. of New Tork. 104 S.W.2d 766. 
231 Mo.App. 491—State v. Allen. 
App.. 224 S.W. 11. 

sa Iowa,—Shumaker v. Bohrofen. 
260 N.W. 688, 217 Iowa 84, 92 A. 
L.R. 914. 

N.C.—^Read v. Turner, 158 S.B. 476, 
200 N.a 773. 

32 C.J. p 709 note 58. 

Lien of Judgement against Insane per¬ 
son see Infra § 151. 

6L N.J.—^In re De Courcy, 192 A. 

601, 122 N.J.B<i. 131. 

32 C.J. p 708 note 47. 

Estate of Inoompetent vetezaa 
(1) The control of the estate of a 
feeble-minded' veteran is within the 
province of the court of common 
pleas and the court may.. in its dis¬ 
cretion in a proper proceeding, say 
whether payment is to be made or 
not. depending on the circumstances. 
—Skumin v. Skumin, 6 Sch.Reg. 827. 
36 Pa,Dist & Co. 611. 


(2) Money awarded under the Ad- | 
Justed Service Compensation Act. 38 
U.S.C.A. 9 591 et seq, although not 
subject to the claims of creditors, 
loses the Impress of government 
money when it is given to a gruard- 
ian and thereafter the control of the 
estate Is wholly within the province 
of the court of common pleas.—In re 
Sweeney’s Estate, Pa.Com.Pl., 6 Sch. 
Reg. 200. 

52. N.J.—In re De Courcy. 192 A. 

601, 122 N.J.Eq. 131. 

N.Y.—Haher v. Hamilton. 196 N.B. 
408, 267 N.T. 474. reversing 274 
N.Y.S. 779. 242 App.Dlv. 797—In 
re McGuinness, 36 N.Y.S.2d 278, 
264 App.Div. 944—In re Gould, 12 
N.Y.S.2d 664, 267 App.Div. 109, re- 
argument denied 14 N.Y.S.2d 1006, 
267 App.Div. 1099, certified ques¬ 
tions answered and reversed on 
other grounds 25 N.E.2d 877, 282 
N.Y. 132—In re Warren, 202 N.Y.S. 
686, 207 App.Div. 793. 

82 C.J. p 708 note 48. 

63. N.J.—In re De Courcy. 192 A. 

601, 122 N.J.Eq. 131. 

82 C.J. p 709 note 60. 

64i N.J.—^In re De Courcy, supra. 

32 aJ. p 709 note 61. 

66. Cal.—^In re Comaz* Estate, 66 
P.2d 784, 8 Cal.2d 347. 

N.J.—^In re De Courcy, 192 A. 501, 
122 N.J.Bq. 181. 

82 C.J. p 709 note 54. 
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68. Arlz.—^iCay v. Kay, 89 P.2d 496, 
63 Arlz. 336, 121 A.L.R. 1496. 

Pa.—In re Sweeney’s Estate, Com.PL, 
6 Sch.Reg. 200. 

32 C.J. p 709 note 56. 

Use of principal 

Del.—^In re, Schwartz, Ch., 84 A.2d 
276. 

Pa.—^In re Gerlach’s Estate, 193 A. 

467, 127 Pa.Super, 293. 

Basis of llablUty for advances 
Arlz.—Kay v. Kay. 89 P.2d 496, 63 
Arlz. 236, 121 A.L.R. 1496. 
c nalm of tmstee for Incompetent 
Ark,-Hare v. Sisters of Mercy, 161 
S.W. 615. 106 Ark. 649. 

67. Or.—Godfrey v. Gempler, 70 P- 
2d 661, 167 Or. 261. 

32 C.J. p 709 note 56. 

68. Iowa—In re Nelson’s Guardian¬ 
ship, 294 N.W. 922, 229 Iowa 666. 

Okl.—O’Mealey v. Grum, 100 P.2d 
266. 186 Okl. 697, 180 A.L.R. 110. 

69. Ariz.—Kay v. Kay, 89 P.2d 496. 
63 Ariz. 836, 121 A.L.R. 1496. 

eOi U.S.—Bruce v. Bruce, C.C.A.Fla, 
268 F. 86. 

Freoeedings 

Ordinarily the application for a li¬ 
cense to do so is made by petition 
by the committee to the court, suf¬ 
ficiently alleging the facts to war¬ 
rant the relief sought, and supported 
by the committee’s afGldavlt.—Bruce 
V. Bruce, supra. 
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§ 88 

tack.®i 

Costs of guardianship generally. The necessary 
expenses of guardianship are chargeable to the es¬ 
tate.®^ 

b. Olaims for Counsel Fees 

The estate of an Incompetent ward generally Is liable 
for reasonable counsel fees rendered for the protection 
of the ward’s person or property. 

Generally the rights of attorneys against the es¬ 
tates of lunatics are governed by the same principles 
as apply to similar claims against infants* estates.®® 
Since such services are considered necessaries,®^ the 
estate is liable for reasonable counsel fees rendered 
for the protection of the ward’s person or property,®® 
although such emplo 3 mient was not first approved 
by the court,®® as the approval of the court may be 
had at the time allowance therefor is asked.®^ 
While such services should be rigidly supervised by 
the committee and the court,®® and should be re¬ 
stricted to necessary services®® and the allowance 
limited to a reasonable amount,^® the right to such 
compensation is not necessarily dependent on the 
success of the litigation, where the services have 


been faithfully and intelligently performed. 

Ordinarily reasonable counsel fees for services 
rendered the committee or guardian in defending 
and protecting the estate of his ward may properly 
be allowed against the estate and counsel fees 
may also be allowed for services rendered directly 
to the lunatic in good faith and on reasonable 
grounds,73 as in opposing^^ or attempting to super- 
sede7® the inquisition of lunacy, or in prosecuting 
habeas corpus proceedings to investigate the grounds 
of the detention of one restrained as a lunatic.^® 
However, the estate should not be required to pay 
counsel fees made necessary by the guardian’s neg¬ 
lect,77 and counsel fees will not be allowed for de¬ 
fending breaches of trust by the guardian or com- 
mittee.78 

Under a statute providing that the court may 
make allowances to be paid by the guardian for rea¬ 
sonable expenses incurred in prosecuting o-r defend¬ 
ing against the petition for the appointment of a 
guardian, it has been held that the court should al¬ 
low reasonable attorney’s fees for defending an ap¬ 
plication to substitute a new guardian,7® but that 


61, U.S.—^Bruce v. Bruce, supra. 

32 C.J. p 716 note 24. 

63. Mass.—Pinkerton v. Sargent, 112 
Mass. 110. 

32 C.J. p 711 note 99. 

Allowances In accounting for ex¬ 
penditures see supra § 87. 

63. N.M.—In re Boyd’s Guardian¬ 
ship, 18 P.2d 658, 37 N.M. 83. 

64. Iowa.—In re Schulte’s Guardian¬ 
ship, 1 N.W,2d 193, 231 Iowa 237. 

Ky.—McGavock v. McGavock, 66 S. 
W.2d 400, 246 Ky. 679—Fitzpat¬ 
rick’s Committee v. Dundon, 201 S. 
W. 339, 179 Ky. 784. 

N.T.—In re Baron, 6 N.T.S.2d 631. 
Pa-.—^In re Welghtman’s Kstate, 190 
A. 652, 126 Pa.Sup6r. 221. 

65. Ind.—State ex rel. Johnson v. 
Cody, 8 N.B.3d 971, 212 Ind. 247. 

Ky.—McGavock v. McGavock, 66 S. 

'W.2d 400, 246 Ky. 679. 

N.T.—Jarett v. Gottlieb, 27 N.Y.S. 

2d 231, 176 Mlsc. 293. 

Pa.—Carlucetti v. Dauphin Deposit 
Trust Co.. 27 Pa.Dlst & Co. 70, 74, 
42 Dauph.Co. 363, quoting Oozpns 

iflUlBa 

32 aj. p 711 note 2. 

Allowance of counsel fees In ac- 
counting by guardian see supra 5 
87. 

Costs in proceeding to supersede in¬ 
quisition of lunacy see supra § 56. 
Bmployment of counsel by insane 
person see infra S 115. 

Xtents wlthlxL duty of ooimlttoe 
N.T.—In re Urbanskl’s Estate, 262 
N.Y.S. 777, 238 App.Dlv. 888. 

66. Minn.—OoHifis v. Marquette 


Trust Co., 246 N.W. 6, 187 Minn. 
614. 

Pa.—In re Weightman’s Estate, 190 
A. 652, 126 Pa.Super. 221. 

67. Iowa.—In re Schulte’s Guardian- I 
ship, 1 N.W.2d 193, 231 Iowa 237. 

68. Pa.—Post’s Estate, 19 Pa.Dist. 
61. 

69. Iowa.—In re Ost’s Estate, 236 N. 
W. 70, 73, 211 Iowa 1085, citing 
Corpus Jruzls. 

32 C.J. p 711 note 10. 

AiaUrjuatlve showing necessary 
Ala.—^Alexander v. Alexander, 8 Ala. 
796. 

Me.—Grove v. Heynolds, 71 S.W. 

1103, 100 MO.APP. 56. 

Opposing removid. 

N.Y.—In re Morgan, 269 N.Y.S. 389, 
144 Mlsc. 762. 

70. Iowa.—In re Schulte’s Guardian¬ 
ship, 1 N.W.2d 193, 231 Iowa 237. 

Pa.—^In re Davidson’s Estate, 150 A. 

162, 300 Pa. 26. 

32 C.J. p 711 note 11. 

IKEattars considered 

In proeeedlng to determine the val¬ 
ue of the services of an attorney 
to the estate of an incompetent vet¬ 
eran, there must be considered the 
entire value of the estate, the ex¬ 
tent to which it has been benefited 
by the services, the extent of other 
expenses of a4mlniatration, the na¬ 
ture of the c2ah»8 against the estate, 
the annual income, the age and needs 
of the incompetent, and the needs of 
his family.—Jdrett v. GottHeto, 27 N, 
Y.S.2d 281, 176 Mlsc. 298. 
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71. Ariz.—^Kay v. Kay, 89 P.2d 496, 
63 Arlz. 336, 121 A.L.R. 1496. 

Pa.—In re Welghtman’s Estate, l'90 
A. 552, 126 Pa.Super. 221. 

32 C.J. p 711 note 13. 

72. Iowa.—In re Schulte’s Guard¬ 
ianship, 1 N.W.2d 198, 231 Iowa 
237. 

32 C.J. p 711 note 4. 

73. Minn.—Collins v. Marquette 
Trust Co., 246 N.W. 6, 187 Minn. 
614. 

Pa,—In re Weightman’s Estate, 190 
A. 552, 126 PeuSuper. 221. 

82 C.J. p 711 note 5. 

74. N.Y.—Matter of Hardy, 49 N.T. 
S. 963, 26 App.Dlv. 164, 27 N.T.Clv. 
Proc. 174. 

76. Iowa.—^In re Schulte’s Guardian¬ 
ship, 1 N.W.2d 193, 231 Iowa 237. 

Minn.—Collins v. Marquette Trust 
Co., 246 N.W. 6, 187 Minn. 614. 

32 C.J. p 711 note 7. 

Servloes as xecessaxles 

Cai.—In re Doyle’s Estate, 14 P.2d 
920, 126 Gal.App. 646. . 

7a Pa.—In re Weightman’s Estate, 
190 A. 652, 126 Pa.Super. 221. 

82 C.J. p 711 note 8. 

77. N.M.—In re Boyd’s Guardian¬ 
ship, 18 P.2d 668, 87 N.M. 88. 

7a Ky.—Pedigo v. Pedigo’s Com¬ 
mittee, 67 S.W.2d 64, 247 Ky. 403. 

79. R.L—In re Rathbun’s Estate, 
116 A. 706, 44 R.I. 101. 

Temporary guaidlaa. 

R.I.—Gemma v. Vervena, 27 A.2d 842. 

, 68 R.I. 342. 
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the court may not allow attorney’s fees incident to 
representing the ward in an application of his 
guardian to be allowed to resign, *0 or in an appli¬ 
cation of the ward to be released from guardian- 
ship.81 

c. Duty and Authority of Guardian to Fay 

Ordinarily the guardian or committee of an Incom¬ 
petent ward is authorized to pay valid debts and claims 
against his ward. 

While it has been held that a claim must be filed, 
proved, allowed, and ordered paid before the guard¬ 
ian may lawfully pay such claim,*^ the guardian or 
committee, if in funds, ordinarily is authorized^S 
and has a duty84 to pay valid debts and claims 
against his ward. If the income is not sufficient,®^ 
the guardian or committee may, sometimes by vir¬ 
tue of statutory provisions, apply the corpus of the 
estate to the payment of the debts.®® 

§ 89. - Support of Ward 

a. In general 

b. Use of principal 

c. Qaims for support 


a*. In General 

The court having Jurisdiction of the estate may, and 
should, see that the ward’s proper care and comfort 
are provided for out of the funds under Its control. If 
the estate Is sufficient the ward should bo maintained In 
that degree of comfort to which he had been accustomed 
when sane. 

The rule that the primary consideration in the 
management of the estate is the ward’s interest is 
especially applicable to his maintenance and sup- 
port.®7 The court having jurisdiction of the estate 
may, and should, see that the ward’s proper care 
and comfort are provided for out of the funds un¬ 
der its control,®® leaving the question of the liability 
of others for the expenses incurred to be deter¬ 
mined in some appropriate proceeding.®® It has 
been held, however, that the court has no authority 
to make an order directing in advance how much 
the guardian shall expend annually for the support 
of the lunatic out of his estate.®® 

Extent and limits of support. While the extent 
of the provision to be made the ward is largely 
within the discretion of the court®i and guardian,®® 
and the extent of the present expenses should be 


80. RI.—^In re Hathbun’s Estate, 
115 A. 705, 44 B.I. 101. 

81. R.I.—In re Rathbun's Estate, 
supra. 

82. Ill.—^Nonnast v. Northern Trust 
Co., 29 N.E.2d 261, 874 Ill. 248, 
modifying In re Nonnast’s Estate, 
21 N.E.2d 796, 300 Ill.App. 637. 

83. Ind.—^Alcon v, Koons, 82 N.E. 
92, 42 Ind.App. 637, petition over¬ 
ruled 84 N.B. 1104. 42 Ind,App, 
687. 

84. Cal.—In re Cornaz’ Estate, 66 P, 
2d 784, 8 Cal.2d 347—In re Boutz’ 
Guardianship, 76 P.2d 164, 24 Cal. 
App.2d 644. 

Ohio.—Raub v. Appleby, 29 Ohio Clr. 
Ct.,N.S...462. 

Okl.—In re Edwards, 269 P. 246, 182 
Okl. 1. 

Or.—Oregon Mut. Life Ins. Co. v. 

James. Ill P.2d 1026, 166 Or. 836. 
32 C.J. p 711 note 18. 

PenslozL money 

The guardian of a person non com¬ 
pos mentis who is entitled to a pen¬ 
sion from the United States Is not 
bound to apply the pension money in 
his hands to the payment of pre¬ 
existing debts of his ward. 

Me.—Puller v. Wing, 17 Me. 222. 
Ohio.—Grandview Hospital Co. v. 
Clark, 164 N.B. 67, 80 Ohio App. 
30. 

Succeeding gtiardiaxL 
Where guardian resigns after order 
allowing claim against ward’s estate 
Is made, succeeding guardian should 
pay claim.—In re Edwards, 269 P. 
246, 182 OkL 1. 


Debt owed by third person 
Ala.—Hall V. Bssllnger, 179 So. 639, 
236 Ala. 461. 

85. Pa.—Wright’s Appeal, 8 Pa. 67 
—Post’s Estate, 19 Pa.Dlst. 61. 

88. Pa.—In re Kallenbach’s Estate, 
9 Pa.Dlst & Co, 124, 22 Sch.Reg. 
283. 

32 aj. p 711 note 20. 

87. D.C.—Pltzhugh v. District of 
Columbia, 109 P.2d 887, 71 App. 
D.C. 290. 

N.T.—In re May’s Estate, 6 N.T.S.2d 
684, 266 App.Dlv. 31, affirming 290 
N.Y.S. 327, 160 Mlsc. 497, and 290 
N.Y.S. 826, 160 Misc. 640—In re 
Ireland’s Will, 247 N.Y.S. 267, 231 
App.Dlv. 288, reversed on other 
grounds In re Ireland’s Estate, 177 
N.E. 406, 257 N.Y. 166. 

82 C.J. p 706 note 66. 

Use on statutory basis 

Guardians of insane hospital in¬ 
mate must use ward’s funds to pay 
for his support and maintenance on 
statutory basis.—In re Bedford, 168 
A. 134, 11 N.J.Mlsc. 689. 

88. Md.—^Reister v. Lane, 2 A.2d 
643, 176 Md. 477. 

32 C.J. p 706 note 67. 

Discretion mot abused 
Md.—Reister v. Lane, supra. 
Oomstruetion of ord«r 
Ind.—Peters v. Hanlin, 41 N.E2d 
' 604, 220 Ind. 175. 

89. Md.—Bliss V. Bliss, 104 A. 467, 
133 Md. 61. 

Persons liable for support see supra 
98 73-76. 
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ULsane married woman’s estate 

(1) Ordinarily the estate of an in¬ 
sane married woman is not liable 
for her support during the lifetime 
of her husband where he has suffi¬ 
cient means to provide for himself 
and family, and no liability can at¬ 
tach to her estate until after his 
death.—State Hospital v. Fountain, 
39 S.B. 784, 129 N.C. 90. 

(2) It has been held that the real 
estate of an insane married woman 
during her coverture and insanity 
can be charged with Indebtedness 
only to the same extent as if she 
were not insane, and the corpus of 
such estate cannot be subjected to 
the payment of debts or claims with 
which it would not be chargeable if 
she were sane.—^Dickel v. Smith, 18 
S.B. 721, 38 W.Va. 636. 

(3) However, it has also been held, 
sometimes by virtue of statutory 
provisions, that her estate may be 
used for her maintenance and sup¬ 
port. 

D.C.—Pltzhugh V. District of Colum¬ 
bia, 109 P.2d 837, 71 APP.D.C. 290. 
Pa.—In re Stoloff’s Estate, 35 Pa. 

Dlst & Co. 286. 

32 C.J. p 709 note 61. 

99. N.J.—^Potter v. Berry, 28 A. 668, 
66 N.J.Law 464. 

32 C.J. p 706 note 70. 

91. Pa.—In re Hughes, 80 A. 1104, 
231 Pa. 476. 

82 C.J. p 706 note 78. 

Exceeding Income see Infra subdivi¬ 
sion b of this section. 

98. Ala.—Creagh v. TunstaU, 12 So. 
713, 98 Ala. 249. 
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kept within reasonable bounds so as to provide for 
his future comfort,if the estate is sufficient to 
permit it he should be maintained in that degree 
of comfort which would be deemed fitting^^ or 
to which he had been accustomed when sane.^5 An 
allowance may be directed not only for necessa¬ 
ries,®® but also in a proper case for luxuries.®*^ He 
may be permitted to travel under proper superin¬ 
tendence,®® or to be conveyed, under the charge of 
a special committee, to his home in a foreign coun¬ 
try.®® An allowance decreed or fixed by the court 
for the support cannot be exceeded without its sanc- 
tion.i 

Property within jurisdiction as primary fund. 
The' property in the hands of the committee in the 
jurisdiction of the ward’s residence is the primary 
fund for his support, and should first be applied for 
that purpose, before resorting to his property in an¬ 
other jurisdiction.® It has been held that a court 
of equity can charge neither the ward’s lands in 
another state® nor its proceeds in the hands of his 
heir within the stated for his support. If a non¬ 
resident lunatic under guardianship has property 
within the state, the court may direct an allow¬ 
ance for the support of the ward to be paid to the 
foreign guardian out of such property.® 

b. TJse of Principal 

Ordinarily the Income of the estate should first be 


applied to the support of the ward, conserving the cor- 
pus for his future support. 

Ordinarily the income of the estate should first be 
applied to the support of the ward,® conserving the 
corpus for his future support.^ However, when nec¬ 
essary, the allowance for his maintenance may ex¬ 
ceed the income of the estate.® ’ 

Authority of guardian. Although the committee 
or guardian may entrench upon the corpus of the 
personal estate to the extent that it may be neces¬ 
sary to the maintenance of the ward and his fam¬ 
ily, without first obtaining permission from the 
court,® subject only to the future confirmation of 
his report by the court,i® which should follow if the 
expenditures were bona fide and reasonably neces¬ 
sary and proper under all the circumstances of the 
case,ordinarily he has no authority, sometimes by 
reason of statutory provisions, to expend the prin¬ 
cipal of the estatei® without leave of court first ob¬ 
tained,!® or, in some jurisdictions, the authority of 
a family meeting.i^ This rule is particularly ap¬ 
plicable to real estate, i® Consequently, when a 
committee or guardian finds that the fund of the 
estate is not sufficient for the ward’s maintenance, 
it is his duty to submit the whole matter to the 
consideration of the court,l® and to act under its 
directions ji*^ if he proceeds otherwise, he acts on 


93. Pa.—^Equitable Trust Co. v. Gar- 
Is.. 42 A. 1022, 190 Pa. 644. 70 Am. 
S.II. 644. 

94. Mass.—May v. May, 109 Mass. 
252. 

32 C.J. p 706 note 76. 

95. N.Y.—Matter of Heeney, 2 Barb. 
Ch. 326. 

Pa.—^Hambleton's Appeal, 102 Pa. 
50—In re Heft. 8 Pa.Dist. 351. 22 
Pa.Co. 534. 

96. Pa.—^Lancaster County Nat. 

Bank v. Moore. 22 Pa.L.J. 189. 

32 C.J. p 706 note 78. 

97. Mass.—May v. May, 109 Mass. 
262. 

98. Maas.—^May v. May. supra. 
N.T.—Matter of Colah, 3 Daly B29. 
32 C.J. p 706 note 80. 

99. N.T.—Matter of Colah, supra. 

1. Pa.—Guthrie’s Appeal, 16 Pa. 

321 . 

Gustodiaa of Incompetent's person 
could not spend money for incompe¬ 
tent other than that received from 
committee under court order, save 
in emergency.—In re Schneider. 253 
N.T.S. 89, 284 App.Div. 722. 

8. N.T.—^Matter of Taylor, 9 Palgre 
611. 

3. N.C.—Allison v. Campbell, 21 N.C. 
152. 


4. N.C.—^Allison v. Campbell, supra 

5. N.C.—McNeely v. Jamison, 66 N. 
C. 186. 

32 C.J. p 707 note 3. 

6. Del.—In re Schwartz, Ch., 34 A. 
2d 276. 

Ky.—^Ward’s Committee v. Klmbel, 1 
S.W.2d 962, 222 Ky. 617. 

32 C.J. p 706 note 83. 

7- Ky.—Schroer v. Central Kentucky 
Insane Asylum, 68 S.W. 160, 113 
Ky. 288, 24 Ky.L. 160. 

32 C.J. p 706 note 84. 

8. Ark.—Baker v. Loveland, 295 S. 
W. 20. 174 Ark. 262. 

Ind.—Peters v. Hanlln, 41 N.E.2d 
604, 220 Ind. 175. 

Mont.—Kelly v. Kelly, 297 P. 470. 
89 Mont. 229. 

Pa.—In re Kallenbaeh’s Estate, 9 Pa. 

Dist. & Co. 124, 22 Sch.Reg. 283. 
32 C.J. p 706 note 85. 

9. Mont.—Kelly v. Kelly. 297 P. 470, 
473, 89 Mont. 229, citing Corpus 
Juris. 

Va—Lake v. Hope, 82 S.B. 738, 116 
Va. 687. 

10. Va—^Lake v. Hope, supra 

11. Mont.—^Kelly v. Kelly, 297 P. 
470, 478, 89 Mont. 229, citing Cor¬ 
pus Juris. 

Va—Lake v. Hope, 82 S.B. 788, 116 
Va 687. 


18. Del.—In re Schwartz, Ch., 34 
A.2d 276. 

Miss.—Deposit Guaranty Bank & 
Trust Co. V. Mangum, 160 So. 386, 
172 Miss. 443. 

32 C.J. p 706 note 90. 

13. Ky.—^Ward’s Committee v. Kim- 
bel, 1 S.W.2d 962, 222 Ky. 617. 

Pa—In re Brenelser’s Estate, Com. 
PI., 35 Berks Co. 170, 67 York Leg. 
Rec. 15. 

Tex.—Bagwell v. McCombs, Clv.App., 
31 S.W.2d 835. 

32 C.J. p 706 note 91. 

Coustruotlou of statute 
Miss.—^Deposit Guaranty Bank & 
Trust Co. V. Mangum, 160 So. 386, 
172 Miss. 443. 

14. La.—Metz’s Succession, 76 So. 
671, 141 La. 766—Sangfried’s Suc¬ 
cession. 38 So. 593, 114 La 878— 
Webre’s Succession, 36 La Ann. 
312. 

15. Va.—Hess v. Hess. 62 S.E. 273, 
108 Va 483. 

16b N.C.—Patton v. Thompson, 66 N. 

C. 411, 67 Am.D. 222. 

Ord.er held void 

Tenn.—Peak v. Davidson County, 96 
S.W.2d 49, 170 Tenn. 318. 

17. N.C.—^Patton v. Thompson, 65 
N.C. '411, 67 Am.D. 222. 
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his own responsibility and at his periL^S 

c. Claims for Support 

(1) In general 

(2) Qaims of relatives 

(1) In General 

The most usual claims for which the estate Is liable 
are those for the support of the ward, and In order to 
charge the estate with such claims it is not necessary 
that there should be an express promise to pay therefor. 

Notwithstanding the court had not previously ap¬ 
proved the furnishing of support,the most usual 
claims- for which the estate is liable are those for 
the support of the ward,20 if the ward has an estate 
sufl&cient for his support.^1 In order to charge the 
estate with such claims it is not necessary that there 
shotdd be an express promise to pay therefor 
the promise may be implied,^5 although the support 
has been furnished without the request of the com¬ 
mittee or guardian.24 One who lends money to a 


guardian who has not duly qualified may recover 
from the estate to the extent that the loan was used 
for necessaries.^® If the committee or guardian 
fails to support the ward, one who voluntarily ex¬ 
pends money in the support of the ward, without 
contract, express or implied, cannot recover for 
such expenditure,especially where the person so 
furnishing the support was fully compensated by the 
use of the ward's property nor can there be any 
recovery where the contract for support is made 
with others.28 

Items of support; amount of recovery. In ac¬ 
cordance with the general rule the estate is liable 
for necessaries furnished to the ward,29 which are 
suitable to his means and station in life,®® even 
though they are furnished under a contract with the 
guardian or a third person.®^ The estate is also li¬ 
able for necessary nursing®® and care®® furnished 
the lunatic in good faith under justifiable circum- 
stances.®^ 


18. N.C.—^Patton v. Thompson, su¬ 
pra. 

Pa.—^Kennedy v. Johnston, 66 Pa. 
461, 3 Am.R. 660. 

Batiflcatlon of unauthorized expendi¬ 
tures at adjudication of final ac¬ 
count see supra § 87. 

19. Iowa.—^In re Nelson’s Guardian¬ 
ship. 294 N.W. 922, 229 Iowa 666. 

Tex—Green v. Marsters, Civ.App., 
79 S.W.2d 184. 

80. D.C.—^Pltzhufirh V. District of 
Columbia, 109 F.2d 887, 71 App.D. 
a 290. 

Ky.—^Kimbel v. Ward’s Committee, 
283 S.W. 1042. 214 Ky. 726. 

Miss.—^McCully v. .McCully, 168 So. 
608. 176 Miss. 876. 

N.T.—^In re Keeling’s Estate, 266 N. 

Y.S. 441, 148 Mlsc. 798. 

Tex—Green v. Marsters, Civ.App., 
79 S.W.2d 184. 

32 C.J. p 709 note 64. 

Relmbursment of public authorities 
for support of Incompetent see 
supra § 76. 

Insane person’s contract for neces¬ 
saries see Infra S 115. 

81. Wls.—^In re Ruppert’s Will, 290 
N.W. 122, 233 Wls. 627. 

32 C.J. p 709 note 66. 

Eirtate acaulred luuler will 
Under provisions of a will of a 
parent settlngr aside property for 
an incompetent, it was held that the 
ward acquired title in fee to the 
property so as to render her estate 
liable for her maintenance and sup¬ 
port.—^In re Ruppert’s Will, supra. 

88. Kan.—^Palmer v. Hudson River 
State Hospital, 61 P. 606, 10 Kan. 
App. 98. 

XmposBibillty of porformaaoe 
Where clalnotant’s written agrree- 
ment furnishing board and lodfflnff 


to incompetent person was rendered 
Impossible of performance as a mat¬ 
ter of law, claimant was not entitled 
to order directing* committee of In¬ 
competent to pay over a specified 
sum for board and lodging, but was 
entitled to sue committee in quan¬ 
tum meruit or on earlier oral agree¬ 
ment to furnish board and lodging. 
—^In re Danielson’s Estate, 16 N.T.S. 
2d 470, 268 App.Dlv. 910, reargument 
denied In re Danielson, 18 N.T.S.2d 
746, 269 App.Dlv. 718, motion denied 
In re Danielson’s Estate, 28 N.B.2d 
40, 283 N.T. 642, aflirmed 34 N.B.2d 
909, 285 N.T. 768. 

83. Ala.—^Martin v. Simms, 172 So. 
897, 233 Ala 646. 

Ky.—Klmbel v. Ward's Committee, 
283 S.W. 1042, 214 Ky. 726. 

32 C.J. p 709 note 67. 

84. Ky.—^Klmbel v. Ward's Commit¬ 
tee, 283 S.W. 1042, 1048, 214 Ky. 
726, quoting Corpus Juris. 

Ohio.—^Dunn v. Dunn, 10 Ohio Dec., 
Reprint, 766, 23 Cinc.L.Bul. 328. 

85. Ark.—^Bank of Rector v. Parrish, 
198 S.W. 689, 131 Ark. 216. 

8a Tex.—^Bowman v. Bowman, Qv. 

App., 96 S.W.2d 667. 

32 C.J. p 710 note 71. 

87. Ky.—^Lindsay v. Hedger, 7 Ky. 
Op. 617. 

8a Mass.—Massachusetts Gen. Hos¬ 
pital V. Fairbanks, 129 Mass. 78, 
87 Am.R. 303. 

89. Ky.—^McGavock v. McGavock, 
66 S.W.2d 400, 246 Ky. 679. 
Miss.—McCully v. McCully, 168 So. 
608, 176 Miss. 876. 

N.T.—Jerome Realty Co. v. Willis, 
282 N.T.S. 184, 166 Mlsc. 681, re¬ 
versed on other grounds Jerome 
Realty Corporation v. Willis, 289 
N.T.S. 648, 160 Mlsc. 164—In re 
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Keeling's Estate, 266 N.T.S. 441, 
148 Mlsc. 798. 

Pa—^In re Cronin, 192 A. 397. 826 Pa 
343. 

Tex—^Houston Land & Trust Co, v. 
Sheldon, Civ.App., 69 S.W.2d 796, 
error dismissed. 

32 C.J. p 710 note 76. 

Apartment held a necessary 
N.T.—Jerome Realty Co, v, Willis, 
282 N.T.S. 184, 166 Mlsc. 681, re¬ 
versed on other grounds Jerome 
Realty Corporation v. Willis, 289 
N.T.S. 648, 160 Mlsc. 164. 

•Patient in state hospital 
Pa—^In re Weightman’s Estate, 190 
A. 652, 12’6 PaSuper. 221. 

SO. Mass.—^Kendall v. May, 10 Al¬ 
len 69. 

32 C.J. p 710 note 76. 

31. CaL—Stone v. Conkla 88 P.2d 
197, 31 Cal.App.2d 348. 

Ind.—Miller v. Hart, 34 N.B. 1003, 
136 Ind. 201. 

38. Ky.—Ball v. Lindsey, 94 S.W. 

630, 29 Ky.L. 663. 

82 C.J. p 710 note 78. 

33. N.T.—In re Keeling's Estate, 266 
N.T.S. 441. 148 Mlsc. 798. 

32 CJ. p 710 note 79. 

34. Me.—Sawyer v. Lufkin, 66 Me. 
808. 

32 C.J. p 710 note 80. 

Presumption on oontinuanoe of med¬ 
ical servioes 

Where incompetent was furnished 
medical services for some time by 
her committee, and thereafter an¬ 
other physician at Instance of In¬ 
competent continued to furnish med¬ 
ical services, presumption of need 
for such services would arise from 
previous showing.—^In re Keeling’s 
Estate, 266 N.T.S. 441, 148 Mlsc. 798. 



INSANE PERSONS 


44 C.J.S. 


The recovery is limited to the actual amount ex¬ 
pended, ^ 6 with interest.36 The reasonableness of 
the claim is a question for the court after hearing 
and considering the evidence.87 

Since the income of the estate is the primary fund 
for the support of the ward, it has been held that 
a third person who furnishes necessaries to the 
ward, exceeding the income of the estate, cannot 
recover therefor.^® 

(2) Claims of Relatives 

While claims of relatives for the support of an In¬ 
competent person are regarded with suspicion, where 
the presumption that such support was furnished gratui¬ 
tously Is negatived, the law Implies a promise to pay 
therefor. 

Payment for maintenance, or the rendering of 
services, by a member of the family of the ward 
are presumed to have been furnished gratuitously,^9 
and claims therefor are regarded with suspicion,^® 
and no recovery can be had therefor unless there 
was a promise to pay for them.^i However, the pre¬ 
sumption is not conclusive, but may be negatived 
and, the presumption being negatived, the general 
rule applies that, where one renders services to an¬ 
other, with his knowledge, the law implies a prom¬ 
ise to pay therefor.*** The mere fact that the com¬ 
mittee knew that the services were being performed 


does not imply a promise to pay, particularly when 
the committee has not neglected his ward.^* 

An order that a relative should not be relieved 
from an obligation of maintenance of an incompe-- 
tent has been held not to preclude the court at a 
subsequent term from granting an application to 
compel the committee of the incompetent to pay 
for such maintenance on a showing of the failure 
and inability of such relative to pay.*® 

§ 90. - Support of Ward’s Family 

a. In general 

b. Husband or wife; children 

c. Collateral kindred and other persons 

d. Nature of allowance; conditions 

e. Application or claim for, support 

a. In (xeneral 

An Incompetent ward Is chargeable with the main¬ 
tenance of his family and, after his own needs are pro¬ 
vided for, his dependents may be entitled, sometimes by 
virtue of statutory provisions, to be cared for out of his 
estate. 

An incompetent ward is chargeable with the main¬ 
tenance of his family, according to their circum¬ 
stances and, after his own needs are provided for 
his dependents may be entitled, sometimes by vir¬ 
tue of statutory provisions, to be cared for but of 
his estate,*® if the estate is more than sufficient to 


35. Cal.—In re Stoble*s Estate, 86 
P.2d 883, 30 CaLApp.2d 525. 

Va.—Sheltman v. Taylor’s Commit¬ 
tee, 82 S.E. 698, 116 Va. 762. 
Qnantiun memlt 

Where doctor rendered medical 
services to Incompetent, her estate 
is prlma facie liable therefor on 
quantum meruit basis.—In re Keel- 
ine*B Estate, 266 N.Y.S. 441, 148 Mlsc. 
798. 

36. Va.—Sheltman v. Taylor’s Com¬ 
mittee, 82 S.E. 698, 116 Va. 762. 

37. Ind.—Miller v. Hart, 34 N.B. 
1003, 135 Ind. 207. 

Ky.—rWard’s Committee v. Klmbel, 
1 S.W.2d 952, 222 Ky. 617. 

38. Ky.—^Ward’s Committee v. Kim- 
bel, supra. 

Tex.—Bowman v. Bowman, Civ.App., 
96 S.W.2d 667. 

32 C.J. p 710 note 85. 

39. Iowa.—Snyder v. Nixon, 176 N. 
W. 808, 188 Iowa 779. 

40. Ky.—Gilbert v. Gilbert’s Com¬ 
mittee, 164 S.W. 316, 168 Ky. 68, 

41. N.Y.—In re O'Reilly’s Estate, 26 

N.Y.S.2d 618. 261 App.Dlv. 998. 

affirmed 38 N.B.2d 232, 287 N.Y. 
573. 

Tex.—^Bowman v. Bowman, Civ.App., 
96 S.W.2d 667. 

82 C.J. p 710 note 90. 


Insaiie marxled woman 

Although the estate of an insane 
married woman may be used for her 
maintenance and support in a prop¬ 
er case, as shown supra subdivision 
a of this section, her husband is not 
entitled to reimbursement for sums 
expended for her support in the past. 
—In re Stoloff’s Estate, 36 Pa.Dlst. 
& Co. 286. 

42. lowCL.—Lyons v. Lyons, 193 N. 
W. 444, 196 Iowa 1183—Snyder 

V. Nixon, 176 N.W. 808, 188 Iowa 
779. 

Okl.—O’Mealey v. Grum, 100 P.2d 
265. 267, 186 Okl. 697, citing Cor¬ 
pus Jnrls. 

43. Iowa.—Snyder v. Nixon, 176 N. 

W. 808, 188 Iowa 779. 

Mass.—Schaefer .v. Schaefer, 161 N. 

E. 119, 265 Mass. 175. 

Miss.—McCully v. McCully, 168 So. 
608, 175 Miss. 876. 

N.Y.—Benedict v. Sllter, 31 N.Y.S. 
413, 82 Hun 196. 

44. Ky.—Gilbert v. Gilbert’s Com¬ 
mittee, 164 S.W. 316, 168 Ky. 68. 

45. N.Y.—In re Marsh, 275 N.Y.S. 
79, 242 App.Dlv. 290. 

Bight not barred. . 

Application to compel incompe¬ 
tent’s committee to pay for past 
maintenance out of Incompetent’s es¬ 
tate, which was treated as an appli¬ 
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cation to be relieved from effect of 
prior unenforced order, entered 
through mistake, inadvertence, or 
excusable neglect, that husband pay 
for such maintenance, was held not 
barred by one-year limitation, since 
supreme court has inherent power 
beyond one-year period to relieve 
from such order to avoid miscarriage 
of justice.—In re Marsh, supra. 
40. Ala.—Gamble v. Leva, 102 So. 
120, 212 Ala. 155. 

Cal.—In re Hudelson’s Estate, 136 
P.2d 806, 18 Cal.2d 401, prior opin¬ 
ion In re Guardianship of Hudel- 
son, App., 109 P.2d 964—Gaskins v. 
Security-First Nat. Bank of Los 
Angeles, 86 P.2d 681, 30 Cal.App. 
2d 409. 

Iowa.—In re Brice’s Guardianship, 8 
N.W.2d 676. 

Kan.—Sheneman v. Manring, 107 P. 

2d 741, 162 Kan. 780. 

Ky.—Pollvick v. Pollvlck, 83 S.W.2d 
8, 269 Ky. 663. 

N.Y.—In re Warren, 202 N.Y.S. 686, 
207 App.Dlv. 793. 

Pa.—In re Kelley’s Estate, 84- Pa. 
Dist. & Co. 166, 6 Sch.Reg. 218— 
In re O’Connor’s Estate, 6 Pa.Dlst. 
& Co. 789, 21 Sch.Reg. 130. 

32 C.J. p 707 note 6. 
liberal oonstrnotlon of statutes 
(1) Statute providing for support 
of family of Insane person .out of 
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provide for his future support.^^ The granting of 
such an allowance is within the sound discretion of 
tlie court,48 guided and controlled by the welfare of 
its ward.48 Although the fact that the estate may 
be exhausted is not in itself a sufficient reason for 
refusing to make allowances,the support of the 
family taking precedence of the debts of the ward,5i 
in some jurisdictions, where the estate is insolvent, 
the statutes do not authorize allowances for the sup¬ 
port of the ward's family to be made out of that 
portion of his estate which would be subject to ex¬ 
ecution for satisfaction of his debts.®^ 

b. Husband or Wife; Children 

Allowances may be made for the support of the hus¬ 
band, wife, and children of an insane person. 

Under the general rule stated supra subdivision a 


of this section, allowances may, and should, be made 
out of the estate for the support of the wife,88 or 
husband,84 and children85 of an insane person, ac¬ 
cording to their circumstances.86 Although adult 
children ordinarily are not entitled to support,87 al¬ 
lowances may be made to them in a proper case,88 
sometimes on condition that they be considered as 
advancements on the final distribution of the estate, 
as shown infra subdivision d of this sectiop. 

Stepchildren. It has been considered competent 
to direct an allowance for the support of the ward's 
stepchild, provided the income of the estate is more 
than enough for the wants of the ward and of those 
who had a legal claim on him, and it being made 
to appear to the satisfaction of the court that the 
ward himself would have made provision for the 


his estate should be liberally con¬ 
strued. 

Mo.—State ex rel. Kemp v. Arnold, 

113 S.W.2d 143, 234 Mo.App. 164. 
Tex.—Seley v. Howell, 285 S.W. 816, 

116 Tex. 683. 

(2) The legislature. In enactlngr 
statute providing for support of fam¬ 
ily of incompetent out of his estate. 
Intended to provide a power in pro¬ 
bate court whereby family of incom¬ 
petent might be maintained and his 
children educated during period of 
his Incompetency in as nearly the 
same manner as court might con¬ 
clude that Incompetent would have 
maintained his family and educated 
his children if he had not become 
insane.—State ex rel. Kemp v. Arn¬ 
old, supra. 

Zn Tennessee 

(1) Under a statute giving courts 
having jurisdiction power to author¬ 
ize the legal guardian of a person 
of unsound mind to make provision 
or payment from his personal es¬ 
tate for the support of children,' 
spouse, parents, or other dependents, 
the court acts In the Incompetent’s 
stead, and an appropriation of his 
estate is eaulvalent to a voluntary 
appropriation of that estate by the 
incompetent, and is not a “taking of 
property” contrary to the state and 
federal Constitutions.—^Monds v. 
Dugger, 144 S.W.2d 761, 176 Tenn. 
550. 

(2) However, earlier statutes mak¬ 
ing Jurisdiction of the chancery court 
over person and estate ot lunatic 
concurrent with that of county court 
did not authorize chancery court to 
appropriate lunatic’s estate for bene¬ 
fit of persons other than his chil¬ 
dren and descendants, and such court 
therefore properly refused to apply 
portion of unmarried lunatic’s in¬ 
come to support of his mother and 
minor nieces.—Lewis v. Moody, 261 
S.W. 673, 149 Tenn. 687. 

44 C.J.S.-16 


47. Pa.—In re Henderson, 46 Pa. 
Dlst. & Co. 369—In re Sedar’s Es¬ 
tate, 29 Pa.Dlst. & Co. 680, 4 Sch. 
Reg. 398—Ex parte Welnrlch. 20 
Pa.Dlst. 1070. 

48. N.T.—Matter of Kernochan, 146 
N.T.S. 1026. 84 Mlsc. 565. 

Wash.—Ih re De Nisson’s Guardian¬ 
ship, 84 P.2d 1024, 197 Wash. 266. 

49. Iowa.—^In re Brice’s Guardian¬ 
ship, 8 N.W.2d 676. 

N.Y.—Matter of Kernochan, 146 N. 
Y.S. 1026, 84 Misc. 665. 

60. Pa.—In re Brown, 1 Wkly.N.C. 
134. 

32 C.J. p 707 note 11. 

61. N.C.—McLean v. Breece, 18 S. 
E. 694, 113 N.C. 390—Adams v. 
Thomas, 81 N.C. 296—In re Lath¬ 
am, 39 N.C. 231. 

52. Iowa.—Dutch v. Marvin, 34 N. 
W. 465, 72 Iowa 663. 

53. N.Y.—^Van Wyck v. Stapp, 13 N. 
Y.S.2d 470, 267 App.Div. 304. 

N.C.—Reynolds v. Reynolds, 180 S. 

E. 70, 208 N.C. 254. 

Pa.—In re Miegocki, Com.Pl., 34 Luz, 
Leg.Reg. 267. 

Wash.—In re De Nisson’s Guardian¬ 
ship, 84 P.2d 1024, 197 Wash. 266. 

32 C.J. p 707 note 19—30 C.J. P 699 
note 36. 

Wife’s fxuELexal expenses 
N.J.—In re Stewart, Ch., 22 A. 122. 
Pa.—Snowdon v. Scranton-Lacka- 
wanna Trust Co., 46 Pa.Dist & Co. 
618, 44 Lack.Jur., 129. 

Bight of wife as guardian 
N.Y.—In re Carpenter, 263 N.Y.S. 796, 
146 Misc. 803. 

Application of statute to alimony 
Ky.—^Arms’ Committee v. Arms, 86 
S.W.2d 642, 260 Ky, 634. 

Marriage after appointment of 
guardian 

Pa.—In re Cochran’s Estate, Pa. 
Orph., 87 Pittsb.Leg.J. 311. 

Bight to support under order oeas- 
es on the restoration of the Incom- 
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petent to sanity.—^In re Clark’s Es¬ 
tate, 14 Pa.Dlst. & Co. 761. 

Agreement between wife and trustee 
approved 

N.C.—^Reynolds v. Reynolds, 190 S.E. 
70, 208 N.C. 254. 

64. Wash.—In re De Nisson’s 
Guardianship, 84 P.2d 1024, 197 
Wash. 265. 

66. U.S.—City Bank Farmers Trust 
Co. V. McGowan, D.C.N.Y., 43 F. 
Supp. 790, affirmed, C.C,A., 142 F. 
2d 699. 

32 C.J. p 707 note 20. 

Beimbursement of wife 
N.Y.—In re Wilder, 20 N.Y.S.2d 69, 
174 Misc. 244. 

56. N.C.—Brooks v. Brooks, 26 N.C. 
389. 

Ability to support self 
Incompetent’s wife acting also as 
committee was held not entitled 
to expend Incompetent’s estate for 
her maintenance, where she was able 
to support herself.—In re Carpenter, 
263 N.Y.S. 796, 146 Misc. 80S. 

I Znoompetent married woman 

The court will not direct an al¬ 
lowance from the estate of an in¬ 
competent married woman for the 
support of her children where the 
husband and father has means of his 
own and is able to support them.— 
In re Sedan’s Estate, Com.Pl., 29 Pa. 
Dlst. & Co. 680, 4 Sch.Reg. 398. 

67. Del.—In re Schwartz, Ch., 34 A. 
2d 276. 

Mo.—Citizens' State Bank v. Shank- 
lln, 161 S.W. 841, 174 Mo.App. 639. 
Pa.—In re Hare, 26 Pa.Dlst & Co. 
563, 52 Montg.Co. 26. 

58. Kan.—Sheneman v. Manning, 197 
P.2d 741, 162 Kan. 780. 

Ohio.—Smith v. Smith, .Prob., 12 
Ohio Supp. 101. 

Only from net income 
Del.—^In re Schwartz, Ch., 84 A.2d 
276. 
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stepchild were he legally competent to do so.®9 
Adopted children. The court may make an al¬ 
lowance out of the income of a ward’s estate for 
the education of persons whom he had adopted as 
children while he was in a sound state of mind.®® 

c. Collateral Kindred and Other Persons 

Where the needs of an Incompetent are provided for, 
a court having Jurisdiction of hia estate may, sometimes 
by virtue of statutory provision, make allowances out 
of the estate for the support of collateral kindred and 
other persons whom the ward would naturally wish to 
support, although under no legal obligation to do so. 
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Where the needs of an incompetent are provided 
for, a court having jurisdiction of his estate may, 
sometimes by virtue of statutory provision* make 
allowances out of the estate for the support of col¬ 
lateral kindred and other persons whom the ward 
would naturally wish to support, although under no 
legal obligation to do so.®^ In deciding whether such 
allowances should be made, the court should deter¬ 
mine what the Ward would himself do if he were 
^ane, and act accordingly ,®2 and where it is not es¬ 
tablished that the ward would have done so if 


59. N.T.—Matter of Willoughby, 11 
Paige 257. 

80. N.Y.—Matter of Heeney, 2 Barb. 
Ch. 326. 

61. U.S.—Parwell v. Commissioner 
of Internal Revenue, C.O.A.. 38 F. 
2d 791—City Bank Farmers Trust 
Co. V. McGowan. D.C.N.Y., 43 F. 
Supp. 790, affirmed, C.C.A., 142 F. 
2d 699—City Bank Farmers Trust 
Co. v. Hoey, D.C.N.Y., 23 F.Supp. 
881, affirmed, C.C.A., 101 F.2d 9. 
Cal.—In re Hudelson's Estate, 116 
P.2d 806, 807, 18 Cal.2d 401, Quot¬ 
ing Corpus Juris, prior opinion In 
re Guardianship of Hudelson, App., 
109 P.2d 964. 

Ga.—Citizens & Southern Nat. Bank 
V. Cook, 186 S.E. 318. 182 Ga. 240. 
Iowa.—^In re Brice’s Guardianship, 
8 N.W.2d 676, 578, citing Corpus 
Juris. 

Kan.—Sheneman v. Manring, 107 P. 

2d 741. 162 Kan. 780. 

Mo.—State ex rel. Kemp v. Arnold, 
113 S.W.2d 143, 144, 234 Mo.App. 
164, citing Corpus Juris. 

N.Y.—In re Flagler, 162 N.B. 471, 
248 N.Y. 416, 69 A.L.R. 649, mod¬ 
ifying 227 N.Y.S. 318. 223 App.Dlv. 
1, modifying 224 N.Y.S. 30, 130 
Misc. 876—In re Calasantra, 278 N. 
T.S. 263, 164 Misc. 493—In re Mey¬ 
er’s Estate, 249 N.Y.S. 461, 140 
Misc. 1—In re Flagler’s Estate, 226 
N.Y.S. 38, 131 Misc. 430—In re 
Flagler, 224 N.Y.S. 27, 130 Misc. 
654—In re Tash, 214 N.Y.S. 631, 
126 Misc. 764. 

N.C.—Read v. Turner, 168 S.E. 475, 
200 N.C. 773. 

Pa.—In re Kelley’s Estate, 34 Pa. 
Dist & Co. 166, 6 Sch.Reg. 218— 
In re O’Connor's Estate, 6 Fa.Dist. 
& Co. 789, 21 Sch.Reg. 130—^In re 
Bala's Estate, Com.Pl.. 36 Luz.Leg. 
Reg. 268. 

32 C.J. p 707 note 8, p 708 notes 33, 
34. 

^‘Family” 

(1) Under statute providing for 
support of family of Insane person 
out of his estate, "family" Includes 
those whom Insane person under nor¬ 
mal clrcumstsinces would be under le¬ 
gal duty to support, such as wife and 
children, and under some circum¬ 
stances may Include others, such as a 


woman who had become Insane per¬ 
son’s stepmother when he was in¬ 
fant and had cared for him during 
his infancy and to whose support 
he had contributed during his mi¬ 
nority and until he Joined army.— 
In re Freeman’s Estate, 157 So. 253, 
171 Miss. 147. 

(2) "Family’' is flexible in mean¬ 
ing, and depends for definition large¬ 
ly on dlfl!erent circumstances under 
which used, and, as used in a stat¬ 
ute requiring probate court to di¬ 
rect portion of Insane person's prop¬ 
erty to be appropriated for support 
of family. Includes those persons 
to whom Insane person was liable to 
support or aid In supporting from 
his estate, such as his father.—Gam¬ 
ble V. Lava, 102 So. 120, 212 Ala. 
156. 

(8) Under statute providing for 
support of family of Insane person 
out of his estate, probate court is 
Invested with Jurisdiction to act on 
application for allowance for support 
and maintenance of one who is a 
member of his "family" in broad and 
liberal sense of term, notwithstand¬ 
ing degree of relationship is not such 
as to entail upon incompetent any le¬ 
gal liability for petitioner's support. 
—State ex rel. Kemp v. Arnold, 118 
S.W.2d 143. 234 Mo.App. 154. 

(4) A statute authorizing the court 
to make orders for support of "fam¬ 
ily" of incompetent when committed 
to guardianship, was held to Include 
dependent mother of incompetent, 
where he had supported her until 
his adjudication.—Seley v. Howell, 
286 S.W. 816, 116 Tex. 688. 

(5) An order requiring estate of 
an Incompetent son to support moth¬ 
er could not be Justified under stat¬ 
ute requiring every guardian to ap¬ 
ply the Income of his ward's estate 
for the maintenance of the ward 
and his family, where there was no 
evidence that mother was a member 
of incompetent son's family.—In re 
Heck’s Guardianship, 276 N.W. 629, 
225 Wis. 636. 

DopeadeiLt 

In proceeding by sister of Insane 
war veteran, as an alleged depend¬ 
ent, to secure aid from veteran’s es¬ 
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tate, where it was admitted that vet¬ 
eran’s guardian had in its possession 
a sum which, together with the in¬ 
come, was more than sufficient to 
provide adequately for all the needs 
of the veteran, it was Immaterial 
whether sister was a “dependent” 
within Veteran’s Guardianship Act— 
Patrick v. Branch Banking & Trust 
Co., 5 S.E.2d 724, 216 N.C. 626. 
Express agrsesneBt of incompetent 
Cal.—In re Cornaz’ Estate, 65 P.2d 
784, 8 Cal.2d 347. 

52. U.S.—City Bank Farmers Trust 
Co. V. McGowan, D.C.N.Y., 43 P. 
Supp. 790, affirmed. C.C.A., 142 P. 
2d 599—City Bank Farmers Trust 
Co. V. Hoey, D.C.N.Y., 23 F.Supp. 
831, affirmed, C.C.A., 101 F.2d 9. 
Cal.—In re Hudelson's Estate, 116 P. 
2d 806, 18 Cal.2d 401, prior opin¬ 
ion In re Guardianship of Hudel- 
Bon, App., 109 P.2d 964. 

Iowa.—In re Brice's Guardianship, 
8 N.W.2d 676. 

Kan.—Sheneman v. Manring, 107 P. 

2d 741, 162 Kan. 780. 

Mo.—State ex rel. Kemp v. Arnold, 
113 S.W.2d 143, 284 Mo.App. 164. 
N.J.—In re Johnson, 162 A. 96, 111 
N.J.Eq. 268. 

N.Y.—In re Flagler, 227 N.Y.S. 818, 
223 APP.D1V. 1, modifying 224 N. 
Y.S. 30, 130 Misc. 376, and modified 
on other grounds 162 N.E. 471. 248 
N.Y. 416, 59 A.L.R. 649—In re 
Fleming's Estate, 19 N.Y.S.2d 234. 
173 Misc. 851—In re Calasantra, 
278 N.Y.S. 268, 164 Misc. 493—In 
re Flagler’s Estate, 226 N.Y.S. 88, 
131 Misc. 430—In re Flagler, 224 
N.Y.S. 27. 130 Misc. 664—In re 
Tash, 214 N.Y.S. 681, 126 Misc. 764. 
32 C.J. p 708 note 38. 

IdlatterB considered 

(1) In determining whether incom¬ 
petent, if sane, would contribute to 
support of collateral relatives to 
whom Incompetent owes no duty of 
support, so as to authorize allow¬ 
ances from estate of Incompetent 
for maintenance of such relatives, 
the court must be governed by proof 
presented as to needs and necessi¬ 
ties of relative seeking allowance, re¬ 
lationship and Intimacy which rela¬ 
tive and incompetent bore to each 
other prior to the adjudication of In- 
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sane the court ordinarily will not make allowances 
for such persons, even though the estate is suflS- 
ciently ample. 

Great caution should be exercised with respect to 
making allowances to persons for whom the ward 
is not legally bound to provide and it has been 
said that the practice ought rather to be narrowed 
than extended.®® While such allowances may be 
granted even though pa 3 rments would be required to 
be made out of principal and not out of income,®7 
where the payments would involve an infringement 
on the corpus of the estate it must be made to ap¬ 
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pear, even more clearly and convincingly than where 
there is surplus income available, that the incompe¬ 
tent, if sane, would assume the burden of support¬ 
ing the applicant.®® It has been held that the ap¬ 
plicant must be without adequate means of support 
and is dependent on the bounty of others,®® and 
that the absence of opposition from other relatives 
or the committee of the incompetent,^® or the ap¬ 
plicant’s financial distress and relationship to the 
incompetent,are not alone sufficient to warrant 
granting an allowance. 

The amount and proportions of such allowances. 


competency, and the present and 
probable future requirements of In¬ 
competent and those for whose sup¬ 
port he may be legally liable, consid¬ 
ered with relation to size and condi¬ 
tion of incompetent's estate, giving 
to all pertinent factors such weight 
as from all the circumstances the 
court finds the incompetent would 
give. 

Iowa.—In re Brice's Guardianship. 

8 N.W.2d 676. 

N.T.—In re Fleming's Estate, 19 N. 

Y.S.2d 234, 173 Misc. 851. 

(2) The court may not be moved 
by its own generous Impulses in the 
disposition of the Income of the in¬ 
competent. In reaching a decision 
it may give to moral or charitable 
considerations only such weight as 
It finds that the incompetent her¬ 
self would have given to them.—In 
re Flagler, 162 N.B. 471, 248 N.T. 
415, 59 A.Ii.R. 649, modifying 227 
N.T.S. 318, 223 App.Div. 1, modifying 
224 N.Y.S. 30. 130 Misc. 375—In re 
Calasantra. 278 N.Y.S. 263, 154 Misc. 
493. 

(3) Applicant's interest in property 
of Incompetent is immaterial, in 
making allowance out of incompe¬ 
tent's surplus Income.—^In re Flagler, 
224 N.Y.S. 30. 130 Misc. 375. modified 
on other grounds 227 N.Y.S. 318, 223 
App.Div. 1, modified on other grounds 
162 N.B. 471, 248 N.Y. 415, 69 A.L..R. 
649. 

FresumptloiL 

Court, in granting allowance out 
of incompetent's surplus Income, pre¬ 
sumes that Incompetent would act. if 
sane, as an ordinary person.—^In re 
Flagler. 224 N.Y.S. 27, 130 Misc. 664. 

ITomber of relativaB aand applloatioiui 

(1) An allowance for support fl*om 
the estate of an incompetent should 
not be denied to proper persons be¬ 
cause similar applications will be 
made by other persons.—In re Flag¬ 
ler. 224 N.Y.S. 80. 130 Misc. 876, 
modified on other grounds 227 N.Y.S. 
818, 223 App.Div. 1, modified on oth¬ 
er grounds 162 N.BI. 471. 248 N.Y. 
415, 59 A.Ii.R. 649. 

(2) However, while each applloa- 


tlon for allowance out of incompe¬ 
tent's surplus income is separate 
proceeding, the large number of first 
and second cousins of Incompetent 
and the number of applications by 
distant relatives for allowance out 
of incompetent's surplus Income 
must be considered in determining 
incompetent's probable course.—^In 
re Flagler’s Estate, 226 N.Y.S. 38, 181 
Misc. 430. 

63. Oal.—^In re Hudelson's Estate, 

115 P.2d 806, 807, 18 Cal.2d 401, 
quoting Corpus dTuzls, prior opin¬ 
ion In re Guardianship of Hudel- 
son, App., 109 P.2d 964. 

N.J.—In re Johnson, 162 A. 96, 111 
N.J.Bq. 268. 

OkL—Pixico V. Ming, 66 P.2d 1027, 
176 Okl. 368. 

32 C.J. p 708 notes 80, 32. 

Second cousin 

Incompetent is under no legal or 
equitable obligation to support sec¬ 
ond cousin.—In re Flagler's Estate, 
226 N.Y.S. 38, 131 Misc. 430. 

A nephew and niece of the half 
blood of a lunatic are not within 
the provisions of a statute provid¬ 
ing for the application of surplus in¬ 
come for the support of parents, 
brothers, or sisters, of the whole or 
half blood, who are without adequate 
means of support.—^In re Johnson, 
162 A. 96, 111 N.J.Ba. 268. 

64. N.Y.—In re Flagler. 162 N.B. 
471, 248 N.Y. 416, 69 A.L.R. 649, 
modifying 227 N.Y.S. 318, 228 App. 
Div. 1, modifying 224 N.Y.S. 30. 
130 Misc. 375. 

32 C.J. p 708 note 81. 

Public policy against hoarding of 
large sums does not authorize court 
to distribute Incompetent's property 
to relatives, unless Incompetent 
would have done so, if sane.—In re 
Flagler's Estate, 226 N.Y.S. 38. 131 
Misc. 430. 

66. Cal.—In re Hudelson's Estate, 

116 P.2d 805, 18 Cal.2d 401, prior 
opinion In re Guardianship of Hu- 
delson, App., 109 P.2d 964. 

Iowa.—^In re Brice’s Guardianship, 8 
N.W.2d 676. 


N.Y.—In re Flagler’s Estate, 226 N. 

Y.S. 38, 131 Misc. 430. 

32 O.J. p 708 note 86. 

No relaxation under statute 
The statute authorizing an appro¬ 
priation by the court of an incom¬ 
petent person's estate in his stead 
was not designed to relax the cau¬ 
tion properly attendant on the pow¬ 
er conferred.—Monds v. Dugger, 144 
S.W.2d 761, 176 Tenn. 660. 

66. Cal.—^In re Hudelson's Estate, 
116 P.2d 806, 807, 18 Cal.2d 401, 
quoting Corpus guils, prior opinion 
In re Guardianship of Hudelson, 
App., 109 P.2d 964. 

N.Y.—In re Fleming’s Estate, 19 N. 

Y.S.2d 284, 178 Misc. 861. 

82 C.J. p 708 note 36. 

67- N.Y.—^In re Fleming's . Estate, 
suprcu 

Determination of source of payments 
It was held unnecessary for the 
court to determine whether an allow¬ 
ance should be payable out of prin¬ 
cipal of incompetent’s estate where 
it was certain that neither ward nor 
his large estate would ever suffer 
because of such payments.—Brice's 
Guardianship, Iowa, 8 N.W.2d 676. 

Payment from principal not author, 
ized. 

An order authorizing payment bY 
trustee of insane person to adult 
children pursuant to petition pray¬ 
ing for authority to expend a cer¬ 
tain sum for support and mainte¬ 
nance from the net income received 
as trustee did not authorize payment 
from the principal of the estate.—^In 
re Schwartz, DeLCh., 34 A.2d 276. 

68, N.Y.—In re Fleming's Estate,. 
19 N.Y.S.2d 234, 173 Misc. 861. 

69. N.J.—In re Rogers' Estate, 12g 
A. 318, 96 N.J.Bq. 6. 

N.Y.—In re Flagler's Estate, 226 N. 

Y.S. 38, 131 Misc. 430. 

Tenn.—^Monds v. Dugger, 144 S.W.. 
2d 761, 176 Tenn. 660. 

7a* N.Y.—^In re Calasantra, 278 N.. 
Y.S. 268, 164 Misc. 498. 

71. N.Y.—In re Flagler's Estate. 228 
N.Y.S. 38, 181 Misc. 480—In re* 
Tash, 214 N.Y.S. 681, 126 Misc. 764. 
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when made, are entirely within the discretion of 

the court. 

d. Nature of Allowance; Conditions 

In some cases allowances or payments to relatives 
from the estate of an Incompetent have been held to have 
the status of gifts. Such allowances to adult children or 
collateral kindred are sometimes granted on condition that 
they shall be considered as advancements on the final 
distribution on the ward’s death. 

The courts have variously exercised jurisdiction 
to grant allowances to adult children, collateral kin¬ 
dred, and other persons, from the estate of an in¬ 
competent, with or without conditions as the facts 
warrant,and statutes authorizing the courts to 
make such allowances have been held to authorize 
the court to attach conditions which it finds the ward 
would have imposed if he had capacity to act.74 
In the discretion of the court, such allowances may 
be made on condition that they shall be considered 
as advancements on the final distribution on the 
ward’s death.'^S 
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In some cases allowances or payments from the 
estate of an incompetent ward have been held to 
have the status of “gifts” made by the incompetent 
acting through the court,and as such are not com¬ 
plete until delivery of the thing or money to the 
donee,77 and may be revoked at any time prior to 
actual payment.78 

e. Application or Claim for Support 

There must be compliance with statutory provisions 
relating to the procedure for determining the liability of 
the estate of an incompetent for the support of his family. 
Costs of such proceedings may be allowed against the 
estate In a proper case. 

The estate of an insane person is liable for the 
support of his family for whom by law he is bound 
to provide.79 However, there can be no recovery 
for goods furnished to the ward’s family without 
the consent of the committee or guardian where the 
committee or guardian has made ample and proper 
allowance for the family’s support.^® There must 
be compliance with statutory provisions relating to 
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72. Cal.—In re Hudelson’a Estate, 
116 P.2d 805, 18 Cal.2d 401, prior 
opinion In re Guardianship of Hu- 
delson, App., 109 P.2d 964. 

Iowa.—In re Brice’s Guardianship, 8 
N.W.2d 576. 

N.Y.—In re Flagler, 162 N.E. 471, 
248 N.T. 416, 69 A.L.R. 649, modi¬ 
fying 227 N.T.S. 318, 223 App.Div. 
1. modifying 224 N.T.S. 30, 130 
Mlsc. 375. 

32 C.J. p 708 note 37. 

Costs and attorney's fees see infra 
subdivision e of this section. 

Providing home 

N.C.—^Patrick v. Branch Bailing & 
Trust Co., 6 S.E.2d 724, 216 N.G 
625. 

Statutory rate for retmbnxBement of 
oennty 

Ala.—Gamble v. Leva, 102 So. 120, 
212 Ala. 165. 

Allowances held proper 

Ala.—Gamble v. Leva, supra. 

Cal.—In re Comaz* Estate, 65 P.2d 
784, 8 Cal.2d 347. 

N.T.—In re Battin's Estate, 11 N.T.S. 
2d 891, 171 Mlsc. 145. 

73. Cal.—In re Hudelson’s Estate, 
116 P.2d 806, 18 Cal.2d 401, prior 
opinion In re Guardianship of Hu- 
delson, App., 109 P.2d 964. 

74L Cal.—^In re Hudelson’s Estate, 
supra. 

76. Cal.—^In re Hudelson’s Estate, 
115 P.2d 805, 808, 18 Cal.2d 401, 
Quoting Corpnh Jnrls, prior opinion 
In re Guardianship of Hudelson, 
App., 109 P.2d 964. 

N.T.-^In re Fleming's Estate, 19 N. 
T.'S.2d 234, 173 Mlsc. 861—Matter 
of Wllloughliy, 11 Paige 2«7. 


Oompliaaoe with statute 
The superior court’s written or¬ 
der, providing that sums directed 
thereby to be paid by Incompetent's 
guardian to ward's adult daughter 
from surplus Income of ward's es¬ 
tate for her support should consti¬ 
tute advances against any inherit¬ 
ance received by her on ward’s death, 
met statutory requirement that ad¬ 
vancement to heir be established by 
proof of such intention of testator 
or donor expressed in writing, as 
court acted for ward and its order 
must be taken in lieu of ward’s writ¬ 
ten expression of his intention that 
allowances to such daughter should 
be considered as advancements to 
her.—^In re Hudelson’s Estate, 116 P. 
2d 806, 18 Cal.2d 401, prior opinion 
In re Guardianship of Hudelson, 
App., 109 P.2d 964. 

76. U.S.—City Bank Farmers Trust 
Co. V. Hoey, CC.A.N.T., 101 F.2d 
9, affirming, D.C., 23 F.Supp. 881— 
Farwell v. Commissioner of Inter¬ 
nal Revenue, C.C.A., 38 F.2d 791— 
City Bank Farmers Trust Co, v. 
McGowan, D.O.N.T., 43 F.Supp. 790, 
affirmed, C.C.A., 142 F.2d 699. 

77. U.S.—City Bank Farmers Trust 
Co. V. Hoey, D.C.N.T., 28' F.Supp. 
831, affirmed, C.C.A., 101 F.2d 9. 

Gash or checks 

Payments made by au Incompe¬ 
tent’s committee, under decree of the 
court In charge of the Incompetent’s 
estate, did not become effective as 
valid "gifts” until the committee 
paid ever the cash to the persons 
to whom the payments were to be 
made, or until checks Issued by the 
committee and delivered to those 
persons were paid, or eertlAed by 
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the bank on which they were drawn. 
—City Bank Farmers Trust Co. v. 
Hoey, supra. 

An. InoompeteiLt’B ooxnmlttee is 
merely the court’s bailiff or custo¬ 
dian with respect to such payment.— 
City Bank Farmers Trust Co. v. Ho¬ 
ey, supra. 

7a UiS.—City Bank Farmers Trust 
Co. V. Hoey, supra. 

79. Cal.—Gaskins v. Security-First 
Nat. Bank of Los Angeles, 86 P. 
2d 681, 30 Cal.App.2d 409. 

32 C.J. p 710 note 96. 

Payment to wife 

Pact that committee for incompe¬ 
tent transmitted to Incompetent’s 
wife monthly checks in amount of 
rental for apartment occupied by 
Incompetent, his wife, and family 
did not exonerate estate of incompe¬ 
tent from liability for rent, where 
proceeds of checks were not paid to 
landlord, since wife was not agent 
for landlord.—Jerome Realty Co. v. 
Willis, 282 N.T.S. 184, 166 Misa 681, 
reversed on other grounds Jerome 
Realty Corporation v. Willis, 289 
N.T.S. 648, 160 Misc. 164. 
Belmhnrsement of wife 
N.T.—In re Wilder, 20 N.T.S.2d 69, 
174 Mlsc. 244. 

Waiver 

N.T.—In re Carpenter, 263 N.T.S. 796, 
146 Mlsc. 803. 

Gnardlaii’s oondnet reoogxilalng lia¬ 
bility 

Cal'.—-Gaskins v. Security-First Nat. 
Bank of Los Angeles. 86 P.2d 681. 
30 CaLApp.2d 409. 

80. Conn.—^Hamilton v. Pickett, 104 
A. 162, 98 Conn. 84. 
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the procedure for determining the liability of the 
estate.8i The proper procedure to obtain support 
ordinarily is by application or motion^^ in a court 
having jurisdiction's of the ward’s estate.S4 In 
considering applications for allowances out of an in¬ 
competent’s estate, the court acts as a court of eq¬ 
uity,and should appoint a special guardian to 
protect the interest of the incompetent.General 
rules apply with respect to the hearing and evidence 
on such applications or motions,S7 and also to the 
orderSS and review thereof.®® 

Costs and fees of counsel Costs of a proceeding 
to determine the question of allowances to the fam¬ 


§ 90 

ily of an incompetent may be allowed against the 
estate in a proper case.®® While it has been held 
that a reasonable attorney’s fee may be allowed for 
the successful presentation of a claim for support 
of the family of an incompetent against his estate,®^ 
it has also been held that such a fee cannot be al¬ 
lowed in the absence of a statute authorizing it.®® 
The fee of an attorney for an unsuccessful appli¬ 
cant will not be allowed from the estate,®® but the 
fees of counsel for the incompetent or his commit¬ 
tee or next of kin have been allowed against the 
estate in successfully opposing an application for 
support.®^ 


81. Wis.—In re Heck’s Guardian¬ 
ship, 276 N.W. 520. 225 Wls. 6S6. 

82. N.T.—^Van Wyck v. Stapp. 13 N. 
y.S.2d 470. 2B7 APixDlv. 304. 

The teohnloal roles of pleading 
are not strictly applied in such cas¬ 
es.—In re Brice's Guardianship, 
Iowa, 8 N.W.2d 576. 

Apidloation held insoAolent 
Tenn.—Monds v. Dugger, 144 S.W.2d 
761, 176 Tenn. 560. 
sa Juvenile eonrt * 

Under a statute authorizing juve¬ 
nile court to secure out of father’s 
•estate the support of a child found 
neglected, delinauent, or dependent, 
parents of unsound mind are not ex¬ 
cepted, and juvenile court has au¬ 
thority to secure out of lunatic fa¬ 
ther's estate the support of child 
found neglected, delinquent or de¬ 
pendent; the question as to the prop¬ 
er court to compel guardian of in¬ 
sane father to make payments for 
support of minor child would arise 
on guardian's refusal to recognize 
judgment of juvenile court directing 
.such payments, necessitating pro¬ 
ceedings in invltum, although judg¬ 
ment of juvenile court would pro¬ 
tect guardian making payments in 
compliance with such judgment.— 
Gartwrlght v. Juvenile Court at 
Nashville. 113 S.W.2d 764, 172 Tenn. 
626. 

84. U.S.—Farwell v. Commissioner 
of Internal Revenue, C.C.A., 38 F. 
2d 791—City Bank Farmers Trust 
Co. V. McGowan, D.C.N.Y., 43 F. 
Supp. 790, affirmed, C.C.A,, 142 F. 
2d 599. 

Cal.—In re Comaz* Estate. 65 P.2d 
784, 8 CaL2d 347. 

Kan-—Sheneman v. Manring, 107 P. 

2d 741, 162 Kan. 780. 

Tex.—Seley v. Howell, 285 S.W. 816, 
115 Tex. 583. 

. 32 C.J. p 707 note 8. 

JnxisdlotloxL of prohate oonrt 

The probate court had jurisdiction 
to entertain application of incom¬ 
petent’s guardian for an order au¬ 
thorizing guardian to ' appropriate 
sum of money per month out of in¬ 


competent's estate for support of 
incompetent’s eighty-four year old 
widowed mother for whose support 
incompetent had contributed regu¬ 
larly prior to adjudication of his In- 
competency; and the power confer¬ 
red oh probate court to make allow¬ 
ances out of incompetent's estate 
for support of his family and educa¬ 
tion of his children must be inter¬ 
preted in light of theory on which 
his estate is managed daring period 
of his Incompetency, which is not 
with a view to winding up estate as 
in case of administration on estate 
of a decedent but is for purpose of 
protecting estate in manner incom¬ 
petent would have done if he had 
been sane, so that, if he becomes 
sane, estate remaining In guardian’s 
hands may be restored to him.—State 
ex rel. Kemp v. Arnold, 113 S.W.2d 
143, 234 MO.APP. 154. 

86. N.Y.—In re Flagler, 224 N.T.S. 

27. 130 Misc. 554. 

86. N.Y.—In re Warren, 202 N.T.S. 

686, 207 App.Div. 793. 

87. Notice 

An order to pay over a portion of 
the surplus Income of the estate of 
an Incompetent for another’s sup¬ 
port or education cannot be made 
without reasonable notice to the per¬ 
son affected.—^In re Rogers’ Estate, 
126 A. 318, 96 N.J.Eq. 6. 

Befaree’s report for court’s infor¬ 
mation 

Referee’s report, in application for 
allowance from surplus income of 
incompetent, is for court's informa¬ 
tion, and need not be confirmed.— 
In re Flagler. 224 N.Y.S. 27, 180 
Misc. 554. 

Necessity of taking testimony 

The committee of an Incompetent, 
uninformed as to the allegations of 
the petition, should not be required 
to pay a stated sum for the support 
of incompetent’s children and coun¬ 
sel fees until testimony has been 
taken.—^In re Warren, 203 N.T.S. 586, 
207 App.Div. 793. 

Satisfactory and convincing evidence 

Proof required to support allow¬ 

245 


ance out of incompetent’s surplus 
income must be satisfactory and con¬ 
vincing.—In re Flagler’s Estate, 226 
N.T.S. 38, 131 Misc. 430. 

Evidence held sufficient 
Iowa.—In re Brice’s Guardianship, 8 
N.W.2d 576. 

N.C.—Patrick v. Branch Banking & 
Trust Co., 6 S.E.2d 724, 216 N.C. 
625. 

Evidence held Insnffident 

N.T.—In re Flagler’s Estate, 226 N. 

T.S. 38, 131 Misc. 430. 

£8, The Impounding of a lump mam 
for the payment of a periodical al¬ 
lowance has been held not inequita¬ 
ble.—In re Cornaz’ Estate, 65 P.2d 
784, 8 Cal.2d 347. 

89. Not triable de novo 
Application for an order directing 

guardian to pay for support of ap¬ 
plicant was a matter in probate not 
triable de novo In supreme court.— 
In re Brice's Guardianship, Iowa, 8 
N.W.2d 676. 

90. Prayer for costs 

Allowance of a sum to cover ex¬ 
pense of Incompetent's relatives In 
attending hearing on application for 
allowance out of incompetent's es¬ 
tate for support was not Improper 
although prayer of application did 
not specifically ask for such relief, 
but did ask that costs of hearing 
be paid by guardian, since techni¬ 
cal rules of pleading are not strict¬ 
ly applied in probate matters.—In 
re Brice’s Guardianship, supra, 

91. Kan.—Sheneman v. Manring, 107 
P.2d 741, 162 Kan. 780. 

N.T.—In re Flagler, 162 N.E. 471, 
248 N.T. 415, 69 AD.R. 649, mod¬ 
ifying 227 N.T.S. 318. 228 App.Div. 
1, modifying 224 N.T.S. 30, 130 
Misc. 376—In re Tash, 214 N.T.S. 
631, 126 Misc. 764. 

98. N.C.—^Patrick v. Branch Bank¬ 
ing & Trust Co., 5 S.E.2d 724. 
; 216 N.C. 526. 

93. N.T.—^Matter of Kernochan, 146 
N.T.S. 1026, 84 Misc. 565. 

94. , N.T.—In re Flagler, 227 N.T.S. 
318, 223 App.Div. 1, modifying 224 
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§ 91. -— Presentation and Allowance of 

Claims and Preferences among Cred¬ 
itors 

a. Presentation and allowance 

b. Preference among creditors 

a. Presentation and Allowance 

(1) Ih general 

(2) Manner of presentation and determi¬ 

nation 

(3) Limitations 
(1) In General 

The probate couri: sometimes Is authorized to allow 
claims against the guardian or the estate of an Incom¬ 
petent. On the death of the ward, all unsettled claims 
under the guardianship ordinarily are settled out of the 
estate In the hands of the administrator In due course 
of administration. 

In the absence of constitutional or statutory pro¬ 
visions authorizing a probate court, or a court of 
general jurisdiction sitting in probate, to hear or 
allow claims against the guardian, as such, or 
against the estate of the ward, the court has no such 
power and claims need not be presented for settle¬ 
ment in the administration of the estate.^® Under 
constitutional or statutory provisions, however, the 
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probate court, or a court of general jurisdiction sit¬ 
ting in probate, may allow and order the payment 
of such claims,^® for example, a claim for counsel 
fees®*^ or a claim of public authorities for support 
of the ward.®® The court, however, under such 
provisions may be without power to hear and deter¬ 
mine a disputed claim,®® or particular claims, such 
as disputed claims arising after the adjudication of 
incompetency or the appointment of a guardian,^ 
although, conversely, some statutes relating to the 
jurisdiction of probate courts of claims against the 
estate of an incompetent apply only to claims and 
judgments which have accrued or been rendered 
against guardians as such.® The court having 
charge of the estate has no jurisdiction of a con¬ 
troversy between a third person and the guardian.® 

A creditor whose claim is secured by mortgage, 
pledge, or any specific lien need not present his 
claim for allowance in order to preserve his right 
to subject the property covered by the lien to the 
satisfaction of his claim,^ and a statute requiring 
claims to be presented has been held not applicable 
to claims which come into, existenc:* after insanity 
or an adjudication of incompetency.® 

After ward*s death. Except as otherwise provid¬ 
ed by statute,® on the death of the ward all unset- 


N.Y.S. 30, 130 Mlsc. 376, and modi¬ 
fied on other grounds 162 N.S3. 471, 
248 N.Y. 416, 69 A.L.,R. 649—Mat¬ 
ter of Kemochan, 146 N.Y.S. 1026, 
84 Mlsc. 665. 

95. N.C.—^Adams v. Thomas, 83 N.O. 
621. 

32 C.J. p 712 notes 32, 34. 

Actions agrainst insane persons gren- 
erally see Infra S 133 et sea. 

Jurisdiction of estate and Its man- 
agrement grenerally see supra §S 79, 
80. 

Leave of court necessary to main¬ 
tain suit see infra S 138. 

98. Ill.—^Nonnast v. Northern Trust 
Co., 29 N.E.2d 261. 874 lU. 248, 
modifying In re Nonnast's Estate, 
21 N.E.2d 796, 300 IlLApp. 637. 

Iowa.—In re Nelson's Guardianship, 
294 N.W. 922. 229 Iowa 666—Shu¬ 
maker v. Bohrofen, 260 N.W. 683, 
217 Iowa 34, 92 A,L.K. 914. 

N.Y.—Jarett v. Gottlieb. 27 N.Y.S.2d 
231, 176 Mlsc. 298. 

Wash.—In re Nelson’s Estate, 184 P. 
2d 986, 17 Wash.2d 83. 

Wls.—In re Thornton’s Guardian¬ 
ship, 10 N.W.2d 198, 243 Wls. 897. 

32 C.J. p 712 note 35. 

FresentatloiL by gnmrdian 
Generally a claim on a contract 

with the guardian should be pre¬ 
sented by the guardian.—^In re 

Boyd’s Guardianship, 18 P.2d 658, 87 

N.M. 88. 


Rearing 

N.Y.—In re Warren, 202 N.Y.S. 686, 
207 App.Dlv. 793. 

97. Iowa.—^In re Schulte’s Guardian¬ 
ship. 1 N.W.2d 193, 231 Iowa 287. 

Minn.—Collins v. Marquette Trust 
Co.. 246 N.W. 6, 187 Minn. 614. 

98. Mo.—^Barry County v. Glass, 
App.. 160 S-.W.2d 808. 

Pa.—In re Gemmlll’s Estate, Com.Pl., 
67 York Leg.Hec. 29. 

99. Ky.—Ward’s Committee v. Kim- 
bel, 1 S.W.2d 962, 222 Ky. 617. 

N.Y.—Kent v. West, 53 N.Y.S. 244, 
83 App.Dlv. 112, appeal dismissed 
67 N.B. 1114, 163 N.Y. 689. 

Pa.—^Reigel v. Belgel, 8 Pa.Dist. & 
Co. 796, 22 Sch.Heg. 367. 

32 C.J. p 712 note 32. 

On guardian’s petition for order 
directing what amount should be 
expended for support and what debts 
of lunatic should be paid, court is 
without jurisdiction to adjudicate 
disputed claims between lunatic and 
his creditors.—In re De Courcy, 192 
A. 601, 122 N.J.Bq. 181. 

1. Mo.—^In re Moore’s Guardianship, 
App., 148 S.W.2d 116. 

Time demands aoomed 
The statutory provision for allow¬ 
ance of demands by probate court 
against estate of a person adjudged 
to be Insane and under gruardianship 
is to be confined to demands against 


an Insane person accruing before- 
granting of letters of guardianship.. 
—^In re Moore’s Guardianship, supra. 
8, Tex.—^Hovel v. Kaufman, Civ. 
App., 266 S.W. 868, affirmed, Com. 
App., 280 S.W. 186. 

82 C.J. p 712 note 82 [b]. 

Clark of superior court has nO' 
power to authorize or order pay¬ 
ment of lunatic’s debts contracted, 
prior to adjudication.—^Read v. Tur¬ 
ner. 168 S.E. 476, 200 N.C. 778. 

3. N.J.—^In re De Courcy, 192 A., 
601, 122 N.J.Eq. 181. 
fiunixaiLoe money paid to gtiatdlaa. 

Under statute providing for man¬ 
agement of estate of lunatic, chan¬ 
cery court had no jurisdiction of' 
claim for insurance moneys paid to 
lunatic’s guardian, such claim being- 
a controversy with guardian and not 
with lunatic.—In re De Courcy, su-- 
pra. 

4b RI.—^Hargraves v. Thornton, 142 
A. 371, 49 RI. 302. 

5. Wash.—^Russell v. Leslie, 252 P.. 
161, 142 Wash. 60. 

6. N.Y.—^In re Keeling’s Estate, 266” 
N.Y.S. 441, 148 Misc. 798. 

82 C.J. p 713 note 52. 

3jlabUitios Incurred by committee 
Liability of deceased incompetent, 
as dlstingrulshed from liability in-- 
curred by her committee, should be- 
met by executor or administrator of: 
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tied claims,7 either legal^ or equitable,® created 
against the estate under the guardianship ordinarily 
are settled out of the estate in the hands of the ad¬ 
ministrator in due course of administration; and 
this is especially true where the same court has 
jurisdiction both of the guardianship proceedings 
and of administering decedeht*s estate.^® The es¬ 
tate of a deceased incompetent under guardianship 
of both estate and person at time of death consists 
of assets remaining after legal claims arising by vir¬ 
tue of the guardianship have been properly satis- 
fied.ii 

(2) Manner of Presentation and Determina¬ 
tion 

A claim against the estate of an Incompetent ordl- 


§ 91 

narlly Is presented by petition In a proceeding against 
the guardian In a court having Jurisdiction of the estate, 
sufficiently alleging the facts that constitute the claim 
and praying that the claim be allowed or that leave be 
granted to sue thereon. 

In some jurisdictions there is no statutory pro¬ 
cedure for the handling of claims against the es¬ 
tate of an incompetent,and the procedure for 
handling disputed claims is the same as for the set¬ 
tlement of such claims against an administrator.^3 
In jurisdictions where the claims must be presented 
for allowance, while no formal pleadings are re¬ 
quired,a claim against the estate ordinarily must 
be presented by petition,in a proceeding against 
the committee or g^ardian,^® in a court having ju- 


estate, and not by committee.—^In re 
Keellngr's Estate, supra. 

7. Cal.—StoU V. Stoll, 66 P.2d 226, 
5 Cal.2d 687. 

D.C.—^Fltzhufirh V. District of Colum¬ 
bia, 109 F.2d 837, 71 App.D.C. 290. 
Ill.—^Nonuast v. Northern Trust Co., 
29 N.B.2d 261, 374 Ill. 248. modify¬ 
ing- In re Nonnast*s Estate, 21 N. 
E.2d 796, 300 Ill.App. 537. 

Ind.—Peters v. Hanlin, 41 N.E.2d 604, 
220 Ind. 175. 

Mo.—^Hofmann v. Sawyer, 60 S.W.2d 
674, 227 MolApp. 149. 

Ohio.—Simpson v. Holmes, 140 N.E. 

395, 106 Ohio St. 437. 

Pa.—^In re Frew's Estate, 16 A.2d 26, 
340 Pa 89—In re Graham's Estate, 
23 A.2d 235, 147 PaSuper. 57, af¬ 
firmed 31 A.2d 125, 346 Pa 479— 
FultOQ National Bank v. Halde- 
man, 30 PaDlst & Co. 689, 45 
Lanc.Rev. 581, 61 York Les.Rec. 
111 . 

Wash.—State ex rel. Nat. Bank of 
Commerce of Seattle v. Frater, 140 
P.2d 272, 18 Wash.2d 546. 

Wyo.—State v. Thompson, 18 P.2d 
619, 620, 45 Wyo. 350, citing Oo3S 
pns JtLxls. 

32 C.J. p 713 note 58. 

Allowance of claim for necessaries 
furnished Incompetent decedent 
see Executors and Administrators 
S 370 a 

Prior dlsallo-waaoe 

Order denying doctor's claim 
against committee of Incompetent 
person, for services rendered was 
held not res judicata In subsequent 
proceedings to establish same claim 
against estate of incompetent.—^In 
re Keeling’s Estate. 266 N.T.S. 441. 
148 Mlsc. 798. 

8. Ind.—^Masters v. Jones, 64 N.E. 
213, 168 Ind. 647. 

Wash.—^Elsenhower v. Vaughn, 168 
P. 768, 96 Wash. 266. 
d. Ind.—^Masters v. Jones, 64 N.E. 
213. 158 Ind. 647. 

Wash.—^Elsenhower v, Vaughn, 163 
P. 768, 95 Wash. 256. 


10. Minn.—In re Mires, 160 N.W. 

187, 136 Minn. 94. L.R.A.1917B 676. 

Okl.—O'Mealey v. Grum, 100 P.2d 

265, 267, 186 Okl. 697, citing Oor- 

pns Jnrls. 

11. Arlz.—State v. Qreenhaw, 72 P. 

2d 960, 50 Arlz. 436, 118 A.L.R. 

398. 

Uen of gaardla&ship debts 

(1) All debts legally Incurred by 
Incompetent’s estate during gruard- 
lanshlp are liens thereon, and admin¬ 
istrator takes deceased Incompetent's 
estate subject thereto, in absence of 
statute expressly declaring contrary 
rule.—State v. Greenhaw, supra. 

(2) An incompetent's guardian is 
entitled to Hen on deceased ward’s 
estate for expenses allowed in gruard- 
lanshlp proceeding, and such lien 
follows assets passing into adminis¬ 
trator's possession. 

Arlz.—State v. Greenhaw, supra. 

Cal.—^In re Schluter's Estate, 286 P. 

1008, 209 Cal. 286. 

(3) Such lien is entitled to priori 
ity of payment over all claims not 
Hens thereon before ward's death, 
Including preferred claims of state 
and county for moneys advanced to 
ward under old age pension act.— 
State V. Greenhaw, supra. 

(4) While creditor of decedent’s 
estate must release all rights against 
its assets not covered by Hen, if 
he chooses to rely thereon. Instead of 
ordinary claim, and ordinarily is re¬ 
quired to proceed to foreclose Hen, 
formal foreclosure of Hen on all as¬ 
sets of estate, such as Hen of de¬ 
ceased Incompetent's guardian for 
expenses allowed in guardianship 
proceedings, will not be required, but 
administratrix will be required to 
pay claim therefor from assets of 
estate.—State v. Greenhaw, supra. 

The proceeds of a sale effected 
prior to the ward's ^ death are pri¬ 
marily applicable to the just debts 
of the estate, and the personal rep¬ 
resentatives are entitled only to 
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what remains after the trust Is ex¬ 
ecuted.—Wheatland's Appeal. 17 A. 
251, 126 Pa. 38. 

12. Okl.—Cox V. Crossley, 86’ P.2d 
619, 184 Okl. 217. 

13. Okl.—Swift V. McKinney. 261 
P. 784, 123 Okl. 1. 

14. Pa.—^In re Gemmlll’s Estate, 
Com.Pl., 67 York Leg.Rec. 29. 

Issues and proof 

In proceeding on demand against 
mentally incompetent person’s estate, 
where no motion to make demand 
more definite and certain was filed, 
demand alleged that small percent¬ 
age thereof was for merchandise 
sold to incompetent, but did not al¬ 
lege what balance of claim was for, 
except that plaintiff claimed to have 
advanced cash evidenced by checks 
to Incompetent, and estate made no 
objection to testimony concerning 
spoiled mattress and room rent, court 
did not err in admitting testimony as 
to board and lodging, mattress, and 
bedding furnished Incompetent by 
claimant, although no claim therefor 
was made In demand and no such 
issue was made by pleadings.—Stub¬ 
blefield V. Vodlcka’s Estate, Mo.App., 

160 S.W.2d 772. 

15. Ind.—State ex rel. Johnson v. 
Cody, 8 N.E.2d 971, 212 Ind. 247. 

N.Y.—Jarett v. Gottlieb, 27 N.Y.S.2d 
231, 176 Mlsc. 298. 

32 C.J. p 712 note 41. 

Offering vonohers 
A claim for amount due for main¬ 
tenance of an incompetent in state 
hospital Is not invalidated merely 
because vouchers or further proof 
of claim are not offered on presenta¬ 
tion, In absence of a demand for such 
vouchers or proof.—State ex rel. 
Conway v. Glenn, 181 P.2d 868, 60 
Arlz. 22. 

daim by gnazdlaa 
Cal.—In re Eaton's Estate, 100 P.2d 
813, 88 CaLApp.2d 180. 

161 Ind.—State ex* rel. Johnson v. 
Cody, 8 N.E.2d 971, 212 Ind. 247 
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risdiction of the ward’s estate,sufficiently alleging 
the facts that constitute the claim^S and praying 
that the claim be allowed, or, in the alternative, 
that leave be granted to sue thereon.^® It has been 
held that the ward is not a necessary party,®® but, 
where an incompetent’s incapacity resulted from 
service in a war, it was held that the United States 
Veterans* Administration should properly be 
heard.®! 

Under some statutes all claims against the estate 
of an incompetent declared insolvent must be refiled 
and presented for adjudication as to validity and pri¬ 
ority within the time prescribed and, if not so pre¬ 
sented and allowed, will be subordinated to those 
presented and adjudged to be valid.®® 

Hearing and determination. Although a claim¬ 
ant is not required to prove admitted allegations of 
his petition,®® ordinarily claims must be supported 


by sufficient evidence,** and in some jurisdictions, 
by force of statute, claims against the estate of lun¬ 
atic wards are not allowed or paid until verified 
and proved in the manner prescribed for the verifi¬ 
cation and proof of claims against the estate of a 
deceased person,®® Claims against the estate of an 
incompetent must be disposed of on their merits,®® 
and if the court is satisfied that the debt is justly 
due the committee may be ordered to pay it out of 
the estate;®'^ or, if the claim is doubtful, the court 
will either have it settled by a reference®® or give 
claimant permission to establish his claim by an ac¬ 
tion at law or a bill in equity, as may be proper, 
under the particular circumstances of the case.®® 
General rules apply to the construction and effect 
of an order relating to claims,®® and an unappealed 
from order directing payment of a claim from the 
estate, not shown to be void, is not subject to col¬ 
lateral attack.®! 


—fitewart v. White, S8 N.B. 716, 
44 Ind.App. 87. 

Okl.—Coz V. Crossley, 86 P.2d 619. 
184 OkL 217. 

17. Ind.—State ex rel. Johnson v. 

Cody, 8 N.E.2d 971. 212 Ind. 247. 
N.T,—Jarett v. Gk)ttlieb, 27 N.Y.S. 

2d 231. 176 Misc. 298. 

Okl.—Cox V. Crossley, 86 P.2d 619. 
184 Okl. 217—In re May's Guard¬ 
ianship. 18 P.2d 589. 168 Okl. 267. 
82 C.J. p 712 note 48. 
la Mo.—Stubblefield v. Vodlcka's 
Estate, App., 160 S.W.2d 772. 

32 C.J. P '713 note 44. 

SujBloleiioy of petltloii 
Petition for necessaries furnished 
imbecile states cause of action with¬ 
out allegrinff appointment of plaintiff 
to take charge of imbecile, or con¬ 
tract by imbecile’s committee to do 
so.—^Kimbel v. Ward's Committee, 
283 S.W. 1042, 214 Ky. 726. 

19. N.T.—Grant v. Humbert. 100 N. 
T.S. 44. 114 APP.D1V. 462. 19 N.T. 
Ann.Cas. 71. 

32 C.J. p 713 note 46. 

20. Ind.—Stewart v. White. 88 H.E. 
716. 44 Ind.App. 87. 

21. N.y.—Jarett v. Gottlieb, 27 N. 
T.S.2d 231. 176 Misc. 293. 

22. Miss.—^Maxey v, Goolsby. 98 So. 
99. 133 Miss. 564. 

23. Cal.—In re Fassetta's Estate, 57 
P.2d 1386, 14 Cal.App.2d 239. 

Pa.—In re Gemmill’s Estate, 
Com.Pl., 67 York Leg.Rec. 29. 
Burden of proof 

Ala.—Martin v. Simms, 172 So. 897, 
233 Ala. 646. 

Pa.—^In re Gemmlll's Estate, Com.Pl., 
57 York Leg.Rec. 29. 

Bvldeame htid sufflolent 
(1) In general. 

Ala.—^Martin v. Simms, 172 So! .897, 
233 Ala. 646. 


Cal.—In re Cornaz* Estate, 65 P.2d 
784, 8 Cal.2d 347. 

Iowa.—^In re Schulte's Guardianship, 
1 N.W.2d 193, 231 Iowa 237. 

(2) Where doctor's claim against 
Incompetent's estate for treatment of 
three people had supporting evidence 
as to treatment of two, demurrer to 
evidence, was held properly overruled. 
—Barnes v. Baker, Mo.App., 299 S.W. 
80. 

ZSvldence held iusufDLoleut 
Pa.—Commonwealth v. Prey's Estate, 
Orph., 63 York Leg.Rec. 205. 

25. Ky.—Sebree v. Johnson's Com¬ 
mittee, 99 S.W. 340, 30 Ky.L. 681. 

32 C.J. p 713 note 47. 

Verlfloafeion 

Petition for value of necessaries 
furnished an incompetent person 
is not demurrable because claim was 
not verified as required by statute; 
the proper practice is to obtain a 
rule to show cause why the petition 
should not be dismissed.—^Kimbel v. 
Ward’s Committee, 283 S.W. 1042, 
214 Ky. 726. 

26. Pa.—In re Weightman's Estate, 
190 A 552, 126 Pa.Super. 221. 

Necessity of hearing 
Pa.—^In re Weightman’s Estate, su¬ 
pra. 

27. Iowa.—Shumaker v. Bohrofen, 
260 N.W. 688. 217 Iowa 84. 92 A 
L.R. 914. 

N.Y.—^Matter of Hopper. 5 Paige 489. 
Suldoienoy of estate 
A Judgment against the estate may 
be rendered regardless of whether 
or not such estate was sufficient to 
pay such demand and notwithstand¬ 
ing the estate was to be created by 
the insane person’s participation In 
the expected distribution of anoth¬ 
er’s estate.—Barry County v. Glass. 
Mo.App.. 160 S.W.2d 808. 
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28. N.Y.—^Williams v. Cameron, 26 
Barb. 172—Matter of Hopper, 6 
Paige 489—^L’Amoureux v. Crosby, 
2 Paige 422, 22 Am.D. 655. 

29. N.Y.—^Matter of Hopper, 5 Paige 
489. 

Pa.—Streeper’s Estate, 13 A 72, 119 
Pa. 178. 

30. Approval of part of clalni 
Where decedent, who had rendered 

services to ward in his lifetime, sub¬ 
mitted account to guardian, and nei¬ 
ther decedent nor guardian submit¬ 
ted account to court for allowance, 
approval by court of payments made 
on account by guardian did not oper¬ 
ate as allowance of entire amount of 
claim, as respects right of decedent’s 
surviving wife to recover further 
payments on account out of ward’s 
estate.—Humes v. Leary, 5 N.B.2d 
663, 103 Ind.App. 121. 

Beoltals 

Iowa.—^Paith v. National Casualty 
Co., 297 N.W. 287, 230 Iowa 173. 
Fresnmptlons 

Cal.—^In re Waite's Guardianship, 91 
P.2d 620, 33 Cal.App.2d 315. 

31. Mich.—^Auditor General v. Olez- 
nlczak, 4 N.W;2d 679, 802 Mich. 336. 

Okl.—In re Edwards, 269 P. 246, 
132 OkL 1. 

By persons not parties 
An order authorizing Insane per¬ 
son’s guardian to pay for amount ex¬ 
pended for care of ward was not sub¬ 
ject to “collateral attack’’ by persons 
who were not parties to the proceed¬ 
ings which prompted the order.— 
Palth V. National Casualty Co., 297 
N.W. 287, 230 Iowa 173. 

Insolvent estate 

The Judgment of the court on 
hearing as to the validity and pri¬ 
ority of claims against the estate- 
of a decedent, or of a non compos 
mentis declared Insolvent, held pur- 
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Review. The order of a court allowing or re¬ 
jecting a claim is, in a proper case, subject to re- 
view.32 

(3) Limitations 

Under statutes in some Jurisdictions, In the absence 
of an estoppel or waiver, claims against the estate of an 
incompetent are barred if no proceeding to collect them 
is instituted within the time specified. 

Under statutes in some jurisdictions, in the ab¬ 
sence of an estoppel or waiver, claims against the 
estate of an incompetent are barred if no proceed¬ 
ing to collect them is instituted within the time 
specified.33 Such statutes necessarily apply to de¬ 
mands existing at the time of the appointment of 
the committee or guardian,34 or, at least, from the 
publication of notice of the appointment ;36 but, 
while it has been held that they do not comprehend 
the current claims for the expenses of guardian¬ 
ship,® 6 it has also been held that they bar items of 
an account accruing during the guardianship of the 
first guardian for payment of which no demand was 
made within the specified period after statutory no¬ 
tice' of the appointment of a successor was publish- 
ed.37 
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Where the court directs the payment of a claim 
by a guardian and after his resignation directs the 
succeeding guardian to discharge such claim, the 
first order, if not appealed from, is sufficient to 
avert the running of limitations against said claim.38 

b. Preference among Creditors 

In the absence of a lien or statute providing other- 
wise, the assets of an incompetent are distributed ratably 
among all the creditors. 

When the assets are insufficient to pay all the 
debts in full they are distributed ratably among all 
the creditors,33 except where, prior to the adjudi¬ 
cation of incompetency and appointment of the com¬ 
mittee, the creditor has in good faith obtained a 
lien,40 or acquired a right of property by con- 
tract^i or otherwise.42 There may be equitable 
reasons growing out of the circumstances on which 
the court in a particular case may give a prefer- 
ence.43 It has been held that the committee or 
guardian may prefer certain creditors of the ward, 
as the latter might himself do, if sane.44 

The right of a judgtnent creditor to be preferred 
depends on whether or not the judgment is a lien 
on the estate and if the judgment is' a lien he is 


suant to notice, la final and binding* 
unless appealed from, and cannot be 
attacked collaterally except for fraud 
or mistake.—^Maxey v. Goolsby, 98 
So. 99, 133 Miss. 554. 

Orders as ''Judgments” 

Mich.—^Auditor General v, Oleznlc- 
zak, 4 X.W.2d 679, 302 Mich. 836. 
Tex.—Jones v. Williams, Civ.App., 
14 S.W.2d 300, error dismissed. 

32. Neb.—In re Strelow's Guardian¬ 
ship, 219 N.W. 387, 116 Neb, 873. 

Certiorari 

Wash.—State ex rel. Nat Bank of 
Commerce of Seattle v. Frater, 140 
P.2d 272. 

Parties 

Neb.—In re Strelow's Guardianship, 
219 N.W. 387, 116 Neb. 873. 

Pa.—Appeal of Schnell, 182 A. 771, 
120 Pa.Super. 368. 

Wash.—State ex rel. Nat. Bank of 
Commerce of Seattle v. Prater, 140 
P.2d 272. 

Proper Judgment on appeal 
Okl.—Cox V. Crossley, 86 P.2d 619, 
184 Okl. 217. 

Befnsal to make finding held not er¬ 
ror 

Cal.—In re Noakes* Estate, 55 P.2d 
615, 12 Cal.App.2d 407. 

33. Pa.—In re Jordan’s Estate, Com. 
PI., 42 Lack.Jur. 93. 

Wls.—In re Thornton's Guardianship, 
10 N.W.2d 198, 243 Wls. 397. 

32 C.J. p 713 note 69. 


I Application of general statute of 
limitations 

(1) A statute authorizing the court 
to fix a time within which all claims 
against the estate must be present¬ 
ed or be forever barred has been 
held to constitute a special case 
within the meaning of a general stat¬ 
ute prescribing limitations ’’except 
when, in special cases, a different 
limitation is provided by statute," 
and where order directing creditors 
of incompetent to present claims 
within specified time was entered 
before limitation under the general 
statute barred a claim, and the claim 
was not presented until after running 
of limitation but within time limited 
by order, claim was not barred.— 
In re Thornton’s Guardianship, 10 
N.W.2d 193, 248 Wls. 897. 

(2) However, where a guardian 
takes no steps to bar claims under 
the statute, a claim against the es¬ 
tate of the Incompetent is not af¬ 
fected by other than the ordinary 
statute of limitations.—Gardner v. 
Young's Estate, 167 N.W. 787, 163 
Wls. 241. 

Notice by subsegueiut guardian. 

Mo.—Marler v. Marler’s Estate, App., 
104 S.W.2d 733. 

Creditor of nonresidaat ward 
Wls.—^In re Kohl's Guardianship, 266 
N.W. 800, 221 Wls. 385. 

Claim of committee 
Pa—In re Siglln’s Estate, 20 PaDist 
& Co. 105. 


34- Mo.—Greever v. Barker, 223 S. 
W. 1087, 204 Mo.App. 190. 

Claim of guardian ou failure to pub¬ 
lish notice 

Guardian, failing to publish notice 
requiring claims to be presented 
within statutory time, was held not 
entitled to allowance of claim for 
support of ward antedating guard¬ 
ianship.—In re Wilber, 276 P. 876, 
151 Wash. 625. 

35- Mo.—Greever v. Barker, 223 S. 
W. 1087, 204 Mo.App. 190. 

36, Mo.—Greever v. Barker, supra. 
37- Mo.—Marler v. Marler’s Estate, 
App., 104 S.W.2d 733. 

38. Okl.—In re Edwards, 269 P. 246, 
132 Okl. 1. 

39. N.T.—In re Otis, 5 N.E. 671. 
101 N.Y. 680. 

32 C.J. p 712 note 22. 

Property subsequently acquired 
Wis.—In re Banskl's Guardianship, 
276 N.W. 626, 326 Wis. 361. 

40- N.Y.—^Application of Lannlng. 

38 N.Y.S.2d 27, 179 Mlsc. 188. 

32 C.J. p 712 note 23. 

41. N.Y.—Grant v. Humbert, 100 N. 
Y.S. 44, 114 App.Div. 462, 19 N.Y. 
Ann.Cas. 71. 

42. N.Y.—Grant v. Humbert, supra 

43. N.Y.—In re Otis, 5 N.E. 571, 101 
N.Y. '680. 

32 C.J. p 712 note 26. 

44. Mo.—Frost r. Bedford, 80 S.W. 
179, 127 Mo. 492. 
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entitled to a preference,^^ but if it is not he is not 
so entitled-^® 

Claims of public authorities. Ordinarily the pub¬ 
lic authorities are not preferred over the preexist¬ 
ing debts of the patient.^7 Where the debts at the 
time of the commitment exceed the value of the 
estate, the public authorities are not entitled to re¬ 
cover.^® Under some statutes public authorities 
have a preferred claim against the estate of an in¬ 
competent for the cost of maintenance.^® 

§ 92. Sales, Transfers, and Enctunbrances by. 
Guardian; Order of Court 

It l8 the policy of the law to keep Intact, as far as 
possible, the property rights of Insane persons until their 
disability Is removed. 

It is the policy of the state, as expressed in leg¬ 
islative enactments and court decisions, to keep in¬ 
tact, as far as possible, the property rights of per¬ 
sons mentally incompetent until their disability is 
removed.®® In some jurisdictions the rules of law 
applicable to sales of property belonging to minors 
by their guardians, as discussed in Guardian and 
Ward §§ 82, 105-140, are applicable to sales of 
property belonging to insane persons by their guard¬ 
ians.®! 

§ 93. — Authority and Power 

a. Personal property 


b. Real property 

c. Purposes for which sale authorized 

d. What property may be sold 

a. Personal Property 

A court having Jurisdiction In the premises may order 
a sale of an Incompetent’s personal property, and, al¬ 
though such approval Is not In all Jurisdictions a pre¬ 
requisite, It is the better practice for a guardian to obtain 
such approval before making a sale. 

In a proper case®® the court may make an order 
authorizing the sale of the personal estate,®® or a 
part thereof,®^ as it may deem for the best interest 
of the ward. In the absence of statute it seems that 
the committee or guardian may sell and transfer the 
personal property of his ward without license from 
any judicial tribunal, when in his judgment such 
sale will be advantageous to the ward,®® and some 
statutes expressly empower the committee to sell 
personal property without an order of court.®® It is, 
however, the safer and perhaps the usual course to 
make application to the court having jurisdiction 
for an order authorizing such sales,®'^ and this must 
be done where the statute requires it.®® Under 
some statutes, a guardian of an insane ward cannot 
pledge®® or mortgage®® personal property of the 
ward’s estate without an order of court. When the 
committee has sold personal property without ob¬ 
taining an order of court for that purpose, a sub¬ 
sequent ratification of his action by the court gives 


45. Pa.—^Wright’s Appeal, 8 Pa. 67. 
Lien of Judgement ag-alnst incom¬ 
petent see Infra 8 151. 

46. N.T.—Matter of Wlngr. 81 N.T. 
S. 941, 83 Hun 284. 

32 C.J. p 712 note 80. 

47. Cal.—In re Callen, 83 P. 1011, 
162 Cal. 769. 

N.T.—Matter of Taylor, 134 N.T.S. 
1120, 76 Misc. 167. 

Helmbursement of public authorities 
grenerally see supra 8 76. 

48. Cal.—In re Callen, 93 P. 1011, 
152 Cal. 769. 

49. N.J.—In re De Courcy, 192 A. 
601, 122 N.J.Bq. 131. 

XTo Ilea created 

Wls.—In re Sletto’s Estate, 272 N.W. 
42, 224 Wis. 178. 

60. Ky.—Lawrence B. Tierney Coal 
Co. V. Smith’s Guardian, 203 S.W. 
731, 180 Ky. 816, 4 A.L.R. 1640. 

51. Pla.—^Plehe v. R. B. Householder 
Co., 126 So. 2, 98 Fla. 627. 

52: Compromise of invalid claim 
The probate court was without Ju¬ 
risdiction to authorize guardian of 
Incompetent person’s estate to con¬ 
vey title to personalty belonging to 
estate as Incident to compromise of 
claim based on unenforceable execu¬ 
tory contract by Incompetent.—^In re , 


Guardianship of Carlon’s Estate, 110 
P.2d 488. 43 Cal.App.2d 204. 

53. N.J.—In re Taub, 106 A. 463, 
90 N.J.Bq. 293. 

82 C.J. p 713 note 72. 

Antbozlsatloa held disorstionary 
N.Y.—^In re Yonkers Nat. Bank & 
Trust Co., 8 N.Y.S.2d 932, 256 
App.Dly. 823. 

Rules applicable to administrators* 
sales govern 

The statute providing that all pro¬ 
ceedings concerning sales by guard¬ 
ians must conform as nearly as pos¬ 
sible to code provisions concerning 
sales by administrators Indicates 
that rules respecting enforcement 
of executory contracts In estates of 
deceased persons shall also apply to 
estates of Incompetent persons.—In 
re Guardianship of Carlon’s Estate, 
110 P.2d 488, 43 CaI.App.2d 204. 

54. N.J.—In re Taub, 106 A. 468 
90 N.J.Bq. 293. 

32 C.J. p 713 note 73. 

55. Ala.—Spann v. First Nat. Bank 
of Montgomery, 200 So. 654, 240 
Ala. 589. 

32 C.J. p 713 note 74. 

661 U.S.—^Holden v. Scudder, C.C. 

Mo.. 68 F. 932. 

32 C.J. p 714 note 77. 
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67. Or.—In re Lyon’s Guardianship, 
266 P. 1087, 128 Or. 94. 

32 C.J. p 714 note 76. 

58, Neb.—First Trust Co. v. Ham¬ 
mond, 298 N.W. 144, 139 Neb. 546 
—Coe V. Nebraska Bldg. & Inv. 
Co., 193 N.W. 708, 110 Neb. 822. 

N.C.—McLean v. Breese, IS S.B. 910, 
109 N.C. 664. 

Or.—Oregon Mut. Life Ins. Co. v. 

James, 111 P.2d 1026, 166 Or. 336. 
Pa.—Commonwealth ex rel. Flowers 
V. Flowers, 191 A. 914, 326 Pa. 
138. 

Tex.—^Harper v. Merchants* & Plant¬ 
ers’ Nat. Bank of Mt. Vernon, Civ. 
App., 68 S.W.2d 861, error dis¬ 
missed. 

Sale void 

A guardian’s sale of property of 
ward without first procuring court 
order therefor is absolutely void.— 
In re Guardianship of Carlon’s Es¬ 
tate, 110 P.2d 488, 43 Cal.App.2d 204. 

59. Tex.—Harper v. Merchants' & 
Planters’ Nat. Bank of Mt. Ver¬ 
non, Civ.App., 68 S.W.2d 361, error 
dismissed. 

eo, S.D.—Farmers’ State Bank of 
Witten V. Youngqulst, 220 N.W. 
474, 63 S.D. 129. 
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n the same validity that a previous authorization 
tvould have given.®i 

EjS^ect of death of ward. Under some statutes the 
death of the incompetent ward terminates the guard¬ 
ian’s authority to sell his property under order of 

«court.®2 

b. Eeal Property 

(1) Sales 

(2) Mortgages 

(3) Leases 

(1) Sales 

As a general rule courts having Jurisdiction of the 
peraon and property may order a sale of an Insane per- 
son's realty, and a guardian of an incompetent must se¬ 
cure the approval of the court before he may sell the 
ward's realty. 

Since, as already discussed supra § 79, the prop¬ 
erty of the ward in the hands of the committee is 
in custodia legis, in the absence of a statute grant¬ 
ing such authority,63 the committee or guardian can¬ 
not, without order of court, sell his ward’s real prop¬ 
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erty,64 and his acts, as long as they are unauthor¬ 
ized and unsanctioned by the court, can have no ef¬ 
fect in divesting the ward’s title to real estate.6® 
A guardian likewise cannot, by his conduct, raise 
an estoppel against questioning a disposition of the 
ward’s realty which he had no power to make. 6 6 

As a general rule, under the constitutional and 
statutory provisions existing in the various juris¬ 
dictions, when necessity or the prudent manage¬ 
ment of the estate requires, the guardian, with the 
sanction of the court, may sell the ward’s land.®*^ 
The question as to what particular court has au¬ 
thority to order and duty to supervise a disposi¬ 
tion of the property of the ward is one depending 
entirely on the constitution, statute, and practice of 
the particular jurisdiction.68 On the question wheth¬ 
er or not a chancery court, under its general power 
over the estates of insane persons or lunatics, has 
an inherent right to order the sale of its ward’s 
land for a proper purpose, there is a conflict of au¬ 
thority. In some jurisdictions, the proposition is 
affirmed ;69 in other jurisdictions the proposition 
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81. Pa.—'Spaulding* v. Bullock, 65 A. 
965. 206 Pa. 224. affirming 20 Pa. 
Super. 301. 

Appraleed valna 

Where Insane person’s furniture 
was valued by appraisers, sale by 
guardian, approved by court at such 
price, was proper.—^Noelke v. Jenny, 
Mo.App.. 298 S.W. 1055. 

62. Tex.—Berry v, O'Hair, Clv.App., 
4 S.W.2d 666. 

63. Conn.—^Holly v, Lockwood, 1 
Conn. 180. 

32 C.J. p 714 note 84. 

Ky.—Planery v. Greene, 168 S. 
W.2d 418, 289 Ky. 244—Ward’s 
Committee v. Klmbel, 1 S.W.2d 962, 
222 Ky. 617. 

Or.—Boyd v. Boyd, 230 P. 641, 112 
Or. 668. 

32 C.J. p 713 note 67, p 714 note 80. 

Waa^d '0 life estate in real property 
cannot be conveyed without Judicial 
proceedings.—^Kearse v. Kearse, Tex. 
Clv.App., 262 S.W. 661, affirmed. Com. 
App.. 2^6 S.W. 690. 

65. Pa.—^Warden v. Blchbaum, 3 
Grant 42. 

66. Vt.—Slafter v. Savage, 96 A. 790, 
89 Vt. 862. 

67- Ala.—Ward v. Stallworth, 11 So. 

2d 374. 248 Ala. 651. 

Pla.—Plehe v. R. B. Householder Co., 
126 So. 2, 98 Fla. 627. 

Ill- — ^Holt V. Snodgrass, 146 N.B. 662, 
316 111. 648. 

Ky.—York v. York, 122 S.W.2d 140, 
275 Ky. 678—Sweeney’s Guardian 
ad Litem v. Sweeney’s Committee, 
76 S.W.2d 749, 256 Ky. 117. 


Or.—In re Marchand’s Guardianship, 
3 P.2d 128, 137 Or. 444. 

32 C.J. p 716 note 93. 

Complete JurlsdlctloxL 
Where there has been a competent 
adjudication of lunacy, in which the 
requirements of due process have 
been observed. Jurisdiction over the 
property of the lunatic located with¬ 
in the territorial authority of the 
court la complete, either for custody, 
for management, or for sale.—Flehe 
v. R. B. Householder Co., 126 So. 2, 
98 Fla. 627. 

Oetermliuvtloii of necessity 
The guardian alone must determine 
the necessity for sale of real estate 
belonging to the ward, and he must 
be the one to ask for an order of 
sale. 

Pa.—^In re Wagenseller’a Estate, 6 
Pa.Dlat. & Co. 676. 

Tex.—Simpson v. Booth, Clv.App., 
163 S.W.2d 1080, error refused. 
Enohange 

Under statutes giving committee 
of lunatic power to sell property sub¬ 
ject to approval of circuit court, 
and to invest money, committee ba.d 
power to make contract for exchange 
of properties with the balance ad¬ 
ditional to be paid committee in form 
of notes, secured by lien on lunatic’s 
exchanged property.—Sweeney’s 
Guardian ad Litem v. Sweeney's 
Committee, 76 S,W.2d 749, 256 Ky. 
117. 

Partition sales 

(1) The ward's estate may be 
transferred by means of proceedings 
in partition.—Snowden v. Dunlavey, 
11 Pa.* 622—32 C.J. p 720 note 49. 
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(2) The probate court has author¬ 
ity to approve a voluntary partition 
of real estate which is Just and 
equal, agreed on by the guardian of 
an insane person and his ward’s 
cotenants.—Bennett v. Arrowsmlth, 
166 P. 812, 101 Kan. 143. 

PaymeiLt 

A purchaser may not discharge his 
liability for deferred payments by 
assigning choses in action unless 
permitted to do so by an order of 
court.—Walrath v. Abbott, 27 N.Y.S. 
629, 76 Hun 446. 

6& U.S.—^Rexford v. Brunswlck- 
Balke-Collender Co., N.C., 181 F. 
462, 104 C.C.A. 210, reversed on 
other grounds 33 S.Ct. 616, 228 U. 
S. 339, 57 L.Bd. 864. 

32 C.J. p 715 note 96. 

County court 

Tex.—Simpson v. Booth, Clv.App., 163 
S.W.2d 1080, error refused. 

In Pennsylvania 

(Cl) The original petition for sale 
of a lunatic’s land must be presented 
In the county where the committee 
was appointed. If the court of such 
county grants leave to sell, the court 
of common pleas of the county where 
the real estate Is situated may, on 
petition, make the necessary order of 
sale.—In re Hamer's Estate, 10 Pa. 
Diet. & Co. 246, 23 Sch.Leg.Rec. 192 
—32 C.J. p 716 note 96 [a]. 

(2) The orphans’ court has no Ju¬ 
risdiction to order the sale.—^In re 
Hamer’s Estate, supra—In re Nash’s 
Petition, 23 Pa.Dlst 814. 

66. Ala.—Montgomery v. Montgom¬ 
ery, 180 So. 709, 236 Ala. 33. 

32 C.J. p 714 note 90. 
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is denied by the courts.*^® Where the court has no 
inherent power to authorize a disposition of the 
ward's property, and its power is derived only from 
statute, its jurisdiction is confined to such limits as 
are prescribed by the statute.*^! 

Death of word. Judicial authorization to sell re¬ 
lates only to the property of a living ward, 72 and 
after the death of the ward the committee or guard¬ 
ian is no longer authorized to sell.73 A sale after 
the death of the ward is irregular, but not neces¬ 
sarily void.74 

Law governing. The powers of a committee or 
guardian appointed by a court of the forum over 
real property in another jurisdiction depend on the 
laws and decisions of the jurisdiction wherein the 
property is situated.75 

Necessity of adjudication of incompetency and 
appointment of guardian. Ordinarily the court has 
no jurisdiction to order the sale until there has 
been an inquisition and finding of lunacy or incom¬ 
petency,7® and until a committee or guardian has 
been duly appointed ;77 and, where the appointment 
of the committee is void, the order for sale is also 
void.78 Pending a traverse of the inquisition, a 
sale will not be ordered except in a case of urgent 
necessity.7® 

Nonresident ward. In the absence of statute,®® 
an inquisition of lunacy and the appointment of a 


gfuardian or committee in one state or country will 
not authorize the courts of another state or country 
to order a sale of land of the lunatic situated in the 
latter jurisdiction and a fortiori the courts of 
the state where the lunatic resides have no power to 
order a sale of his land situated in another state.®2 
Under some statutes the courts of the state wherein 
the guardian of the estate of a nonresident has been 
appointed are authorized to order a sale of his 
land situated within the jurisdiction.®® 

Ratification hy ward. The ward on his restora¬ 
tion to sanity may ratify his committee’s* or guard¬ 
ian’s unauthorized conveyance, and such ratification 
may be implied from conduct.®^ 

Restitution to control of estate. It has been held 
that the restitution of a person adjudged to be of 
imsound mind to the control of his estate by a sec¬ 
ond inquest in which his restoration is adjudged 
does not divest the court of jurisdiction of the pro¬ 
ceedings instituted by the committee appointed un¬ 
der the first inquest to sell the estate to pay debts.®® 
However, under a statute providing that, if a per¬ 
son of unsound mind is restored and discharged 
from guardianship, the guardianship shall be im¬ 
mediately settled and closed and the guardian dis¬ 
charged after a restoration of sanity the court has 
no jurisdiction to sell the ward's property to pay his 
debts, and proceedings therefor become moot.®® 


70. Ky.—Lawrence B. Tierney Coal 
Co. V. Smith’s Guardian, 203 S.W. 
731, ISO Ky. 816, 4 A.L.R 1540. 

32 C.J. p 715 note 91. 

71. Ky.—^Flanery v. Greene, 168 S. 
W.2d 413, 289 Ky. 244. 

32 C.J. p 715 note 96. 

Gounty Jndffd 

While the county Judgre, In acting 
on petitions to sell real estate be- 
longring to Insane persons, acts as a 
court of general Jurisdiction, his Ju¬ 
risdiction in such matters Is not 
that of a court of general Jurisdic¬ 
tion proceeding according to the 
course of the common law.—^Flehe v. 
H. B. Householder Co., 125 So. 2, 
98 Fla. 627. 

72. Cal.—^In re Clanton, 153 P. 459, 
171 Cal. 381. 

73. Cal.—^In re Clanton, supra. 

Tex.—John Schumacher State Bank 

V. Tschledel. Clv.App., 92 S.W.2d 
671. 

32 C.J. p 691 note 67, p 717 note 44 
[a]. 

74. Pa.—Yaple v. Titus, 41 P€u 196, 
80 Am.D. 604. 

'32 C.J. p 691 note 58. 

75. Pa.—Wllmer v. Philadelphia & 
Reading Coal & Iron Co., 101 A. 
638, 130 Md. 666. 

32 C.J. p 713 note 69. 


Oontemplation of parUes 
Where general guardian of an al¬ 
leged Incompetent In state of Wash¬ 
ington executed assignment of ward’s 
Interest In Michigan estate of ward’s 
sister, and parties to assignment con¬ 
templated that assignment would be¬ 
come effective in Michigan, the law 
of Michigan was controlling as to 
the effect of the assignment on the 
rights of the assignees.—^Butts v. 
Ruthven, 291 N.W. 23, 292 Mich. 602. 
70. Md.—^Hamilton v. Traber, 27 A 
229, 78 Md. 26, 44 Am.S.R. 258. 

82 C.J. p 716 note 97. 

Oonflrmatory deed 
Where guardian, appointed without 
appointment of commission de luna- 
tico Inquirendo, conveyed ward’s 
premises for full value, subsequent 
confirmatory deed made without ad¬ 
ditional consideration under court’s 
decree, after appointment of such 
commission and adjudication that 
ward was lunatic was held valid.— 
Oschwald Realty Co. v. Berman, 159 
A 788, 10‘N.J.Mlsc. 662. 

77, Wash.—In re Wood, 188 P. 787, 
110 Wash. 630. 

32 C.J. p 715 note 98. 

7a Ky.—^Brandenburg v. Sandldge’s 
Committee, 122 S.W. 520, 136 Ky. 
-463. 


79. Pa.—^In re Meredith’s Estate, 40 
Leg.Int. 484. 

Sa Ark,—Patton v. Taylor, 222 S. 

W. 49, 144 Ark. 264. 

32 C.J. p 716 note 2. 

81. Tex.—Kelsey v. Trisler, 74 S.W. 

64, 32 Tex.Clv.App. 177. 

32 C.J. p 716 note 8. 

82L Mo.—Richardson v. Allen, App., 
186 S.W. 252. 

Va.—Hotchkiss v. Middlekauf, 32 S. 

B. 36, 96 Va. 649, 43 L.R.A. 806. 
Statute construed 
Words, “any court . . . wher¬ 
ever situated,’* In statute relating to 
mortgage by guardian, do not em¬ 
power court of sister state to make 
valid order affecting real property In 
state.—Shaw v. Meyer-Klser Bank, 
166 N.E. 652, 199 Ind. 687. 

sa Wash.—Coleman v. Cravens, 62 
P. 1006, 41 Wash. 1. 

84b N.Y.—Newton v. Evers, 109 N. 
E. 118, 216 N.Y. 198, affirming 147 
N.Y.S. 1061, 161 App.Div. 811. 

32 C.J. p 714 note 89. 

85. Ky.—Salter v. Salter, 6 Bush 
624. 

88. Tex.—John Schumacher State 
Bank V. Tschledel, Clv.App., 92 S. 
W.2d 671. 
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(2) Mortgages 

With court approval, an Insane person's real property 
may be mortgaged In a proper case. 

As a general rule, the committee has no power 
to mortgage any part of the ward’s real estate,®*^ 
although, under the various statutes, such property 
may, with the permission of the court, be mortgaged 
where it appears to be necessary or expedient in the 
prudent management of the estate.*^ Although 
there must be a compliance with statutory require¬ 
ments with regard to the mortgaging of the ward’s 
property,*® such a mortgage will not be rendered in¬ 
valid because of mere irregularities in the proceed¬ 
ings which do not prejudice substantial rights,®® 
and an invalid mortgage may be ratified by the ward 
after his restoration to sanity.®^ The committee or 
guardian of an insane person has no power to mort¬ 


gage the incompetent’s realty for unauthorized pur¬ 
poses,®® and, where the power to mortgage is de¬ 
rived from a statute providing the purposes for 
which a mortgage may be given, such power must 
be exercised for one of the statutory purposes.®* 
An order authorizing a mortgage of the ward’s real¬ 
ty must be strictly construed,®^ and unauthorized 
provisions in the mortgage are not binding on the 
ward or his property.® 5 

Ordinarily the mortgage must be confirmed by 
the court®* and a bond filed by the committee con¬ 
ditioned for the faithful discharge of his trust.®*^ 

On default a valid mortgage given by the guard¬ 
ian on real property belonging to an insane person 
may be foreclosed the same as any other mort¬ 
gage, in the absence of a statute providing other¬ 
wise.®* 


87. Ky.—^Ward’s Committee v. BUm- 

bel, 1 S.W.2d 952. 222 Ky. 617. 

32 C.J. P 716 note 8. 

Notice 

Bank lendin^r money to pay mort- 
gage on insane ward's property was j 
charged with foreign guardian's want 
of authority to execute mortgages.— 
Shaw V. Meyer-Klser Bank. IBS N.E. 
552, 199 Ind. 687. 

sa Ala.—Evans v. Crump. 168 So. 

879, 232 Ala. 621. 

Or.—Godfrey v. Gempler. 70 P.2d 

661, 157 Or. 261. 

S2 C.J. p 716 note 9. 

County Judge 

Under a statute providing that 
the guardian may apply by petition 
to the county Judge of the county 
where the real estate Is situated for 
authority to encumber It by mort¬ 
gage and that, If the petition ap¬ 
pears reasonable, the Judge may au¬ 
thorize the encumbrance, a Judge of 
the circuit court is without power 
or Jurisdiction to enter an order 
authorizing a mortgage.—Stokes v. 
Home Owners’ Loan Corporation. 189 
So. 657, 1S8 Fla. 209. 
raxnily meeting 

(1) In Louisiana the Judge of a 
court of competent Jurisdiction may 
render decrees or orders with regard 
to the interest of Interdicts, without 
the convocation of a family meeting, 
on the concurrence of the curator 
and the undercurator In the recom¬ 
mendations made, and the decree of 
homologation entered has the same 
force and effect as though a family 
meeting had been convoked and held. 
—^Kling Mortg, Inv. Co. v. Donovan, 
160 So. 850. 178 La. 119. 

(2) Accordingly, an order author¬ 
izing a mortgage to be placed on 
the properly of an Interdict must be 
construed In the same manner as 
though the mortgage had been rec¬ 
ommended by a fcunllsf meeting and 


its deliberations had been duly hom¬ 
ologated.—^Kllng V. Mortg. Inv. Co. v. 
Donovan, supra. 

Petition held sufficient as stating 
all necessary facts to authorize ex¬ 
ecution of mortgage.—Godfrey v. 
Gempler, 70 P.2d 661, 167 Or. 261. 

Blgnatnra of note and mortgage by 
"Josephine Gempler, guardian of the 
person and estate of Isaac P. Wyant, 
Incompetent," showed that they were 
obligations of guardian as such, not 
merely as Individual, although note 
read. "I promise to pay." where 
mortgage, which included copy of 
note, was between guardian and 
mortgagee and contained covenant of 
guardian and her successors to pay 
mortgagee or her asslgms sum of 
money mentioned.—Godfrey v. Gemp¬ 
ler, supra. 

89. Ind.—Shaw v. Meyer-Klser 
Bank, 166 N.E. 662, 199 Ind. 687. 

32 C.J. P 716 note 10. 

In suit to foreclose realty mort¬ 
gage, complaint which showed that 
mortgage, which was executed by 
guardian, was Ineffective as to In¬ 
sane ward who was a married woman, 
was Insufficient to state cause of 
action based on constitutional pro¬ 
vision that married woman's sepa¬ 
rate realty or personalty may be 
charged in equity and sold under cer¬ 
tain circumstances.—Stokes v. Home 
Owners' Loan Corporation, 189 So. 
657, 138 Fla. 209. 

90. N.Y.—In re Cole's Will, 4 N.T. 

S.2d 312, 254 App.Div. 199. 

Or.—Godfrey v, Gempler, 70 P.2d 
651. 167 Or. 251. 

32 C.J. p 716 note 11. 

91. Ind.—Shaw VT Meyer-Klser 
Bank, 166 N.E. 662, 199 Ind. 687. 

92. Ky.—Downing v. Slddens, 67 S. 
W.2d 1, 247 Ky. 311. 

93. Debt held In. nature of current 
expense, for which purpose the 
guardian was authorized to mortgage 

2S3 


the premises.—Godfrey v. Gempler, 
70 P.2d 561, 167 Or. 261. 

To lift existing Hens 

(1) Under a statute forbidding a 
mortgrage on an Insane person's 
homestead except to lift an existing 
lien, a grant of authority to the 
guardian to mortgage the ward's 
farm was not invalid where most of 
the money procured was used to pay 
an existing mortgage.—McPherson v. 
Waters. 200 N.W. 146, 228 Mich. 410. 

(2) Committee in charge of prop¬ 
erty of Insane woman who had ex¬ 
ecuted mortgage on property while 
still of sound mind was authorized 
by statute to obtain long-term loan 
and to execute mortgage on such 
property under direction of chancel¬ 
lor for purpose of meeting prior ob¬ 
ligation and preventing sale of prop¬ 
erty by prior mortgagee.—Hay's 
Committee v. Hay’s Guardian, 86 S. 
W.2d 313, 260 Ky. 586. 

94. La.—suing Mortg. Inv. Co. v. 
Donovan, 160 So. 850, 178 La. 119. 

95. Printed form 

Where curator received permission 
only to mortgage property, printed 
form containing provisions for ex¬ 
ecutory process, and that property 
could be sold without appraisement, 
and that attorney's fee could be 
deducted, was not binding on In¬ 
terdict or her property.—Kling 
Mortg. Inv. Co. v. Donovan, supra. 

96. Ala.—Evans v. Crump, 168 So. 
879, 232 Ala. 621. 

32 C.J. p 716 note 12. 

97. N.T.—Corbin v. Dwyer, 63 N.T. 

S. 822, 30 Mlsc. 488, modified on 
other grounds 68 N.Y.3; 1186, 

67 App,Dlv. 630. 

82 C.J. p 716 note 13. 

98. Reply 

Pleading of portions of the probate 
and guardianship records in the re¬ 
ply was proper.—Godfrey v. Gempler, 
70 P.2d 561, 167 Or. 261. 
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(3) Leases 

In the absence of statutory authorization, a guardian 
ordinarily has no power to lease the ward's real property 
without an order of court empowering him to do so. 

In the absence of statvtte®^ the general rule is 
that the committee has no power without order of 
court to lease his ward’s real estate.^ There is au¬ 
thority to the effect, however, that the committee 
may make such lease so long as it does not bind the 
ward after his disability is removed.^ By force 
of statute the committee may, when such course ap¬ 
pears to be for the ward’s interest, apply to the court 
for leave to lease the whole or such part of the 
estate as may, under the circumstances, be deemed 
most advantageous to the ward.* A statute au¬ 
thorizing the committee to lease, under order of 
court, the coal or other minerals in land for a pe¬ 
riod beyond the disability has been held unconsti¬ 
tutional, as interfering with property rights, in so 
far as it applies to other than oil and gas leases.^ 
If the court ordering or approving the lease had 
jurisdiction of the subject matter and the parties, 
the decree, until reversed, confers power to lease, 
and a mere irregularity in the proceeding will not 
invalidate the lease,® or render it subject to col¬ 
lateral attack.® 

Period of lease. If the right to lease exists, it is 
only for a term not extending beyond the continu¬ 
ance of the disability*^ or lifetime of the ward.* 

Option to purchase. In the absence of statutory 


authorization, it has been held that the court does 
not have power to authorize an insane person’s 
guardian to lease the ward’s land with an option to 
the lessee to purchase at the end of the term.® 
Where authorized by statute to do so, however, the 
court has power to permit the making of a lease 
containing an option to purchase.^® The order con¬ 
firming the guardian’s execution of such a lease 
does not terminate the court’s jurisdiction in the 
proceeding, and jurisdiction is retained, during in¬ 
competency, subsequently to order a conveyance in 
accordance with the option given.^i Any person in¬ 
volved in ‘such a lease may petition the court for 
an order requiring compliance with the terms of 
the option.i* The denial of a motion for an order 
requiring compliance with the terms of the option 
has been held not to be within the court’s discre- 
tion.l* 

c. Purposes for Which Sale Authorized 

Where the statute authorizing a aale of the Insane 
ward's property speclfles the purposes for which It may 
be sold, the power must be exercised for one of the pur¬ 
poses mentioned. - 

Before the interest of an insane person in prop¬ 
erty may be sold it must be made manifest that it 
is necessary to protect and promote his interest.!^ 
When the power to sell is derived from statute it 
must be exercised for one of the purposes men¬ 
tioned therein.^® Where the controlling statutes 
so permit, property of the ward may be sold for 


99. Conn.—Palmer v. Cheseboro, 10 
A. 608, 66 Conn. 114. 

32 C.J. p 716 note 26. 

1. N.Y.—^Pharls v. Gere, 18 N.E. 136, 
110 N.T. 886, 1 L.R.A. 270. 

32 C.J. p 716 note 26. 

2. S.C.—^De Treville v. Bllia, 8 S.C. 
Eq. 36, 21 Ani.D. 618. 

32 C.J. p 716 note 27. 

3. N.T.—In re Benedict, 147 N.E. 
69, 239 N.T. 440, reversing 203 N. 
T.S. 919, 208 App.Dlv. 823. 

32 C.J. p 716 note 29. 

Power to compromise 

The statutes authorizing incompe¬ 
tent person's guardian to compromise 
claim against estate by transfer of 
specific assets thereof with court's 
approval were not intended to au¬ 
thorize approval of leasing of real¬ 
ty In Incompetent person's estate 
with less formality than is required 
In deceased person's estate.—^In re 
Guardianship of Carlon's Estate, 110 
P.2d 488, 43 Cal.App.2d 204. 

4k Ky.—Lawrence E. Tierney Coal 
Co. V. Smith's Guardian, 206 S.W. 
951, 181 Ky. 764, rehearing 208 S. 
W. 731, 180 Ky. 816, 4 A.L.R. 1640. 


£ea86 beyond minority 

Guardian's mineral lease of insane 
minor's property was held not In¬ 
valid as to period beyond ward's mi¬ 
nority, without showing that minor 
was restored to mental soundness 
thereafter.—Pure Oil Co. v. Clark, 
Tex.Clv.App., 40 S.W.2d 962, reversed 
on other grounds, Com.App., 66 S. 
W.2d 853, first case. 

6. KClneTsl lease 

Tex.—Pure Oil Co. v. Clark, Com. 
App., 66 S.W.2d 863. second case, 
reversing, Civ.App., 35 S.W.2d 838. 

6. Tex.—^Bearden v. Texas Co., Civ. 
App., 41 S.W.2d 447, affirmed, Com. 
App.. 60 S.W.2d 1081. 

7. S.C.—De Treville v. Ellis, 8 S.C. 
Eq. 85, 21 Am.D. 618. 

32 C.J. p 716 note 28, p 717 note 31. 
Term of guardianship 
A guardian Is authorized to lease 
the real property of the estate for 
the term of the guardianship.—Mar¬ 
tin V. Smith, 7 N.W.2d 481, 214 Minn. 
9. 

8. Mass.—^Nelson v. Katzmann, 187 
N.E. 303, 248 Mass. 240. 

9. Ark.—Sterthz v. Sanger, 166 S. 
W. 1020, 108 Ark. 164. 
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10, N.Y.—In re Benedict, 147 N.B. 
69, 239 N.T. 440, reversing 203 N. 
T.S. 919, 208 App.Dlv. 823. 

11. N.T.—^In re Benedict, supra. 

18. Remedies 

Fact that lessee of realty belong¬ 
ing to Incompetent might proceed for 
specific performance of option to 
purchase contained therein did not 
preclude him from petitioning for 
order requiring committee to com¬ 
ply with such provision.—In re Bene¬ 
dict, supra. 

13. N.T.—In re Benedict, supra. 

14. Ala.—Steele v. Crute, 98 So. 694, 
208 Ala. 2. 

15. Tex.—Neal v. Holt, Clv.App., 69 
S.W.2d 608, error refused. 

32 C.J. p 717 note 34. 

Fartitiou 

In the absence of express statu¬ 
tory provision, neither guardian nor 
probate couil may sell or dispose 
of ward's real estate in order to 
effect a partition with a stranger 
to probate proceedings.—Simpson v. 
Booth, Tex.Clv.App., 168 S.W.2d 1080, 
error refused. 
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the pa3anent of necessary expenses,or when the 
sale is dearly for the interest and advantage of 
the ward, 17 as where it is necessary to discharge 
liens.i® 

Better investment. A court of equity has no in¬ 
herent jurisdiction to decree the sale of the ward's 
lands for the purpose of better investment.!® By 
statute such real estate may be sold in order to in¬ 
vest the proceeds in an estate producing an in¬ 
come,®® or for better investment.®! In such case 
the statutory requirements must be complied with.®® 
The necessity for the sale and reinvestment is a 
matter within the discretion of the court, and its 
judgment in refusing to order a sale will not be dis¬ 
turbed where no real necessity is shown.®® 

Payment of debts. Where the income from the 
estate and the personal property are not sufficient 
for such purpose,®^ a sale may be ordered for the 
purpose of paying the debts of the ward.®® It has 
been held, however, that a sale of his property to 
satisfy the claims of his creditors will not be or¬ 


dered when the effect of it will be to reduce him to 
a condition of destitution or want.®® Under this 
rule, the court may, before directing the property to 
be sold for the payment of debts, set aside a suffi¬ 
cient fund for the support of the ward and his fam¬ 
ily dependent on him.®7 Only the excess of the 
property over the amount necessary for the support 
of his family will be sold.®® On an application by 
the guardian for an order authorizing the sale of 
land to pay debts, it may be interposed as an af¬ 
firmative defense that the guardian mismanaged the 
estate and should account to it for a certain sum 
lost through his negligence.®® In some jurisdictions 
the ward’s realty cannot be sold for debts contract¬ 
ed or brought into existence after a finding of in¬ 
sanity.®® 

Support and maintenance. Ordinarily under the 
statutes the court may authorize a sale for the pur¬ 
pose of the support and maintenance of the ward 
or his family.®! Under some statutes a sale will not 
be ordered for support and maintenance unless it is 
indispensably necessary,®® and real estate cannot be 


16. Md.—Willis V. Hodson, 29 A. 
604. 79 Md. 327. 

32 C.J. p 717 note 87. 

17. U.S.—^Rexford v. Bruns wlck- 

Balke-Collender Co., N.C.. 181 F. 
462, 104 C.C.A 210, reversed on 
other grounds 88 S.Ct. 516, 228 
U.S. 839, 67 L.Ed. 864. 

Pa.—^Bennett v. Hayden, 28 A. 256, 
146 Pa. 686. 

However, where the statute con¬ 
ferring the power to sell the ward’s 
real estate does not confer power 
to make or order a sale whenever It 
is made to appear that such sale 
would be “advisable and necessary" 
or “advantageous to said estate," 
the court does not possess power to 
order a sale for such reasons.— 
Neal V. Holt, Tex.Clv.App., 69 S.W.2d 
608, error refused. 

18. Ind.—^Alcon v. Koons, 82 N.F. 
92. 84 N.E. 1104, 42 lnd.App. 537. 

Ky.—Barron v.. Lexington, 106 S.W. 

896. 32 Ey.L. 92. 

32 C.J. p 717 note 89. 

19. D.C.—Clark v. Mathewson, 7 
App.D.C. 882. 

N.T.—Matter of Pettit, 2 Paige 596. 
ao. Ga.—Ocmulgee River Lumber 
Co. V. Appleby, 70 S.B. 846, 136 
Ga. 26. 

Ky.—Shackelford's Guardian v. 
Shackelford's Committee, 110 S.W. 
2d 1077. 270 Ky. 778—Sweeney's 
Guardian ad Litem v. Sweeney's 
Committee, 76 S.W.2d 749. 256 Ky. 
117—Moran v. Coffin, 241 S.W. 338, 
194 Ky. 843. 

aa Md.—Willis V. Hodson, 29 A. 

604. 79 Md. 327. 

82 C.J. p 717 note 56. 


S3. Ky.—Shaw v. Piper, 140 S.W. 
642. 146 Ky. 411. . 

2A Pa.—Appeal of Wright, 8 Pa. 57 
—In re Post's Estate, 19 Pa.Dlst 
61. 

UiLdar a statute authorizing the 
auditor of public accounts to sue for 
and collect the board of patients 
who have been maintained In the 
Insaue asylum, where they had at 
the time they were placed therein, 
or have since acquired, property 
which may be subjected to debt, and 
further providing that such suit 
shall create a 11s pendens lien, and 
that. If Judgment is obtained. It 
shall constitute a lien on as much 
of the patient's estate as is de¬ 
scribed in the petition, where an ac¬ 
tion was brought for a patient's 
maintenance and to sell his Interest 
in certain land described in the peti¬ 
tion In satisfaction thereof, the Judg¬ 
ment therein might be satisfied out 
of the land without first subjecting 
the patient’s personalty to its pay¬ 
ment.—^Bversole v. Eastern Kentucky 
Insane Asylum. 100 S.W. 300, 30 Ky. 
L. 989. 

85. Ala.—Montgomery v. Montgom¬ 
ery. 180 So. 709, 286 Ala. 33. 

Ga.—Jernigan v. Radford, 186 S.B. 
828, 830. 182 Ga. 484, citing Oor- 
pus Juris. 

82 C.J. p 717 note 44. 

86. N.C.—^McLean v. Breese, 13 S.B. 
910, 109 N.a 664. 

32 C.jr. p 717 note 46. 

87. N.C.—^Adams v. Thomas, 83 N.C. 
621, 81 N.C. 296—^Bx parte Latham, 
41 N.C. 406. 


8& N.C.—McLean v. Breese, 13 S. 

B. 910, 109 N.C. 564. 

89. Iowa.—In re Kimble, 103 N.W. 
1009, 127 Iowa 665. 

30. W.Va.—Tyler v. Riley, 127 S.B. 
202, 98 W.Va, 461. 

31. Ala.—Montgomery v, Montgom¬ 
ery, 180 So. 709, 236 Ala, 33. 

32 C.J. p 717 notes 40, 41. 

Before expense Incurred 

(1) Where sale of ward’s estate 
Is necessary for support, guardian 
should make timely application 
therefor Instead of advancing funds 
and thereafter seeking sale.—^Butler 
V. Cameron, 109 So. 746, 215 Ala, 91. 

(2) Guardian, however, will not be 
denied right to have property of 
ward sold to pay guardian for sup¬ 
port if court would have decreed 
such payment In advance of liability 
Incurred.—^Butler v. Cameron, supra, 
injunction refused 

Where it was decreed that a 
person who had been adjudged In¬ 
sane in county court was restored in 
mind and that guardianship should 
terminate, but guardianship could 
not be terminated until guardian 
could make final settlement and 
guardian could not do so until debt 
properly incurred during guardian¬ 
ship had been paid, chancellor prop¬ 
erly declined to enjoin suit to sell 
ward’s land, where It appeared that 
such sale was necessary in order to 
pay debts properly incurred during 
the guardianship.—Bradford v. Amer¬ 
ican Nat Bank, 168 S.W.2d 366, 25 
Tenn.App. 413. 

38. Ky.—Ward's Committee v. Kim- 
bel, 1 S.W.2d 962, 222 Ky. 517. 
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sold until the personal estate is exhausted,and the 
income from the estate must also be insulEcient for 
the purpose.®* 

d. What Property May Be Sold 

Subject to statutory provisions any property within 
the Jurisdiction and control of the court may be sold. 

Only suffh property as is within the immediate 
control and supervision of the guardian and court 
may be sold. 35 A contingent interest in land may 
be sold.36 The propriety of dividing land and sell¬ 
ing only such part as is necessary to satisfy the de¬ 
mands against the estate is a matter for the court 
ordering the sale.®*^ 

Estate tail. It has been held that an estate tail 
of the ward may be sold in fee simple,33 and there¬ 
by the remainder is legally barred.39 

Homestead, The court may order the sale of land 
constituting the homestead,^® and may provide that 
the proceeds shall be treated as exempt realty until 
the ward’s death, or until a reasonable time after 
he becomes sane.'^i 

Estate or interest of insane married woman. In 
some jurisdictions applying the rule discussed supra 
§ 89, that an insane married woman’s estate may be 
charged with indebtedness only to the extent to 
which she might be charged if she were sane, in the 
absence of statute, fier separate real estate may not 
be sold .^2 In other jurisdictions, the statutes, em¬ 
powering the committee or guardian, on an order 
of court, to sell the ward’s real estate when neces¬ 


sary, have been held to apply to the real estate of 
an insane married woman under guardianship.43 
Ordinarily, in the absence of statute the inchoate 
right of dower of an insane married woman may 
not be sold, 44 and a sale thereof is void.45 By force 
of statute, however, her dower and homestead rights 
may be sold or released ;46 and it has been held that 
it is not necessary to have her interest in her hus¬ 
band’s estate ascertained and paid over and used for 
her maintenance before ordering such sale.47 

§ 94. -Proceedings 

a. In general 

b. Who may apply for orders; parties . 

c. Application or petition; notice 

d. Hearing, reference, order or decree, 

and record 

e. Special sale bond 

a. In (General 

There must be a substantial compliance with any 
statutory procedure provided for the sale of an Insane 
person's property. 

As a general rule the procedure to be followed in 
selling the property of an insane person is purely 
statutory48 and there must be a compliance there- 
with.43 While it has been held that a strict com¬ 
pliance with the statutory requirements is neces¬ 
sary,30 and that otherwise the sale is void,3l it has 
also been held that it is only when the interests of 
the incompetent are affected that strict compliance 
with the statute should be required.®^ Failure to 


33. Ky.—Casebler v. Casebler, 236 
S.W. 966, 193 Ky. 490. 

32 C-J. p 717 note 42. 

34. N.T.—Matter of Pettit, 2 Paige 
696. 

35. JjaxLd conveyed by insane ward 
previous to guardianship, but while 
he was insane, and which was In ac¬ 
tual possession of purchaser under 
ward’s grantee was not under Juris¬ 
diction and control of guardian and 
probate court, so aa to be subject 
to guardian's conveyance thereof.— 
Neal V. Holt, Tex.Clv.App., 69 S.W. 
2d 603, error refused. 

36. N.C.—Smith v. Witter. 94 S.E. 
402, 174 N.C. 616. 

Va.—^Palmer v. Garland, 81 Va. 444. 
32 C.J. p 718 note 59. 

37. Tex.—Lomax v. Comstock, 110 
S.W. 762, 60 Tex.Civ.App. 340. 

38. Del.—In re Reeves, 92 A. 246, 
10 DeLCh. 324. 

32 C.J. p 718 note 61, p 721 note 68. 

39. Mass.—Williams v. Hichborn, 4 
Mass. 189. 

40. Ohio.—Marks v. Marks, 16 N.E. 
2d 609, 68 Ohio App. 266. 


WIs.—Johnson v. Door County, 147 
N.W. 1011, 168 Wis. 10. 

32 C.J. p 718 note 63. 

Necessity of Joinder by insane hus¬ 
band or wife in sale or encum¬ 
brance of homestead see Home¬ 
steads § 180 f. 

41. Iowa—Clay County v. Meyers, 
140 N.W. 889, 169 Iowa 746. 

43. W.Va.—Dickel v. Smith, 18 S. 
E. 721, 38 W.Va 686. 

43. Ill.—Gardner v. Maroney, 95 Ill. 
562. 

44. N.T.~Matter of Dunn, 18 N.T.S. 
723, 64 Hun 18, 22 N.Y.Civ.Proc. 
118. 

46. N.T.—^Matter of Dunn, supra 
46. Mass.—Robinson v. Dayton, 77 
N.E. 503. 190 Mass. 459. 

32 C.J. p 718 note 76. 

Insanity for one year 
A statute permitting court to or¬ 
der sale of land released from home¬ 
stead and dower rights of insane 
wife, where she has been insane 
continuously for a period of not less 
than one year before the filing of 
the petition, does not require that 
she must have been adjudged In¬ 
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sane for that length of time.—^Vsnreiv 
berg V. Vyverberg, 142 N.E. 191, 310 
Ill. 699. 

47. Mass.—^Robinson v. Dayton, 77 
N.E. 603, 190 Mass. 459. 

48. Fla—Plehe v. R. B. Household¬ 
er Co., 125 So. 2. 98 Fla 627. 

49. Ky.—Gardner v. Howard, 2,47 S. 
W. 933, 197 Ky. 615. 

Wyo.—Casper Nat. Bank v. Swanson, 
291 P. 812, 42 Wyo. 113. 

32 C.J. p 718 note 84. 

5(X Ky.—Flanery v. Greene, 168 S. 
W.2d 413, 289 Ky. 244—Gardner v. 
Howard, 247 S.W. 933, 197 Ky. 615. 
32 C.J. p 718 note 86. 

51. Ky.—Gardner v. Howard, supra 
82 C.J. p 718 note 86. 

53. N.Y.—Seitz Estates v. Seitz, 285 
N.Y.S. 867, 226 App.Div. 873. 
Oomblnlng prooeedlngs 
Where the Interests of the incom¬ 
petent were not Injured thereby, 
combining a proceeding for leave to 
sell the Interest of the Incompetent 
and a proceeding for leave to ex¬ 
change his Interest for corporate 
grantee's stock was proper.—Seitz 
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follow the procedure laid down by a court nile does 
not deprive the court of jurisdiction.^^ 

The sale is under the immediate control and super¬ 
vision of the court.54 The proceeding for the sale 
is a proceeding in rem,55 and not adverse to the in¬ 
terests of the ward.5® A claim of title adverse to 
the ward cannot be tried in proceedings for the sale 
of his interest in land.57 

Approval of superintendent of poor. Under some 
statutes no license shall be granted unless the su¬ 
perintendents of the poor of thte county of which 
the ward is an inhabitant, or in which he resides, 
shall certify their approbation of the proposed sale 
and that they deem it necessary.58 

Curative acts. Defects and irregularities in the 
proceedings may be cured by the operation of cura¬ 
tive statutes,®^ but it has been held that, if the sale 
is considered absolutely void by reason of defects 
in the proceedings, the legislature cannot validate 
the sale.®0 

b. Who May Apply for Older; Parties 

The guardian la ordinarily the proper person to ap¬ 
ply for an order of sale. The guardian la a neceasary 
party In proceedinga for sale, and, in the absence of a 
statute providing otherwise, the ward la not a necessary 
party. 


The application for an order of sale may be, and 
should be, filed by the committee or guardian,and 
not by next friend. The order cannot be obtained 
by a guardian whose appointment is for any reason 
void,®3 and an order granted to such guardian is a 
nullity.®^ It has been held that the creditors of the 
estate may file a bill for an order to sell the ward’s 
real estate without a petition of the committee.®® 

Ordinarily the committee, as the representative of 
the ward, must be a party to a proceeding for the 
sale of the ward’s real estate.®® 

Ward, his heirs, or distributees. In the absence 
of statute it has been held that the ward is not a 
necessary party in proceedings to sell his real prop- 
erty,®7 and the committee may proceed in equity to 
have the ward’s estate sold for the payment of his 
debts, without using the name of the ward as a 
party plaintiff.®® In some jurisdictions, however, it 
is required that the ward,®® or his heirs or distrib¬ 
utees, if he is dead,7® be made parties. 

Guardian ad litem. In some jurisdictions where 
the committee is the applicant, a guardian ad litem 
for the lunatic is not necessary but in other ju¬ 
risdictions, by force of statute, a guardian ad litem 
is appointed to answer the application.*^® Where 


Estates v. Seitz, 235 N.Y.S. 867, 226 
App.Dlv. 373. 

63. Sliowliijr of value 

Fact that value of Incompetent’s 
realty was not shown by testimony 
of two disinterested persons as re¬ 
quired by court rule, on petition of 
committee for authority to make 
lease, did not deprive court of Juris¬ 
diction to meJee order authorizing: 
lease of incompetent’s realty with 
option to purchase.—^In re Benedict, 
147 N.E. 69, 239 N.Y. 440, reversing 
208 N.Y.S. 919, 208 App.Dlv. 823. 

64, Pa.—^Appeal of Wheatland, 17 A. 
251, 126 Pa. 36. 

68. Fla.—Flehe v. R. B. Householder 
Co., 126 So. 2, 9, 98 Fla. 627. citing 
Corpus Juris. 

66. Ill.—^Holt V. Snodgrass, 146 N.B. 
562, 316 Ill. 548. 

Neb.—^Hunter v. Buchanan, 127 N.W. 
166, 87 Neb. 277, 29 L.R.A..N.S.. 
147. Ann.Cas.l912A 1072. 
Prooeedlug to obtain license to mort¬ 
gage 

Neb.—Mead v. Polly, 228 N.W. 369, 
119 Neb. 206. 

57. Mass.—^Ayer v. Breed, 110 Mass. 
648. 

68. Mich.—-In re Miller, 139 N.W. 
17. 178 Mich. 467. 

59, Wla—Mohr v. Porter, 8 N.W. 

864, 61 Wis. 487. 

82 C.J. p 718 note 87. 

440.J.S.—17 


Purchase and sale 
A sale by a guardian of a lunatic 
has been held to come within the 
terms of a statute providing that 
whenever any guardian shall have 
heretofore, with funds in his pos¬ 
session as such, purchased any real 
estate as guardian without authority 
by law to make such Investment and 
shall have heretofore sold such lands 
so purchased, such sales are con¬ 
firmed and made valid.—^Fleming v. 
Lelbe, 122 A. 616, 95 N.J.Bq. 129. 

60. Ky.—Gardner v. Howard, 247 S. 
W. 933, 197 Ky. 616. 

32 O.J. p 721 note 64 [a]. 

61. Tex.—Simpson v. Booth, Civ. 
App., 163 S.W.2d 1080, error re¬ 
fused. 

32 C.J. p 718 note 78. * 

62. Va.—^Wheeler v. Thomas, 81 S.E. 
61, 116 Va. 269. 

63. U.S.—Tuppela v. ChichagofC Min. 
Co., C.C,A,Alaska, 267 F. 763, cer¬ 
tiorari denied 41 S.Ct. 61, 264 U. 
S. 64'8, 66 L..Ed. 466. 

Tex.—^Kelsey v. Trisler, 74 S.W. 64, 
32 Tex.Civ.App. 177. 

Appointment of guardian as condi¬ 
tion precedent to obtaining Juris¬ 
diction over estate see supra $79. 
Necessity of adjudication of Insan¬ 
ity and appointment of guardian 
I as condition precedent to ordering 
I sale see supra § 93 b. 
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Beoordatlou of appointment 

Guardian’s conveyance of insane 
person’s property before order ap¬ 
pointing him was recorded did not 
convey title.—Flehe v. R. B. House¬ 
holder Co., 125 So. 2, 98 Fla. 627. 

ITuno pro tunc order to record or¬ 
der appointing guardian of Insane 
person as of date before gruardlan’s 
sale cured Irregularity and validat¬ 
ed proceedings as against collateral 
attack.—^Fiehe v. R. E. Householder 
Co., supra. 

64. Tex.—Kelsey v. Trisler, 74 S.W. 
64, 32 Tex.Civ.App. 177. 

65. N.Y.—Brasher v. Van Cortlandt, 
2 Johns.Ch. 400. 

66. Ky.—George v. Bradley, 5 Ky. 
L.. 932, 12 Ky.Op. 632. 

32 C.J. p 718 note 93. 

67- Va.—^Howard v. Landesberg’s 
Committee, 60 S.B. 769, 108 Va. 161. 

68. Ky.—George v. Bradley, 5 Ky. 
L. 932, 12 Ky.Op. 632. - 

S.C.—Cathcart v. Sugenheimer, 18 
S.C. 128. 

69. Wyo.—Casper Nat. Bank v. 
Swanson, 291 P. 812, 42 Wyo. 118. 

82 C.J. p 719 note 96. 

7a Va»—^Wheeler v. Thomas, 81 S. 

B. 61, 116 Va. 269. 

82 C.J. p 719 note 97. 

71- Md.—In re Domey, 59 Md. 67. 
72. Va.—Wheeler v. Thomas, 81 S. 

B. 61, 116 Va. 269. 

32 aJ. P 719 note 2. 
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there is no general committee or guardian, it is the 
proper practice to appoint a guardian ad litem to 
protect the insane person’s interests.'^® 

Cotenant of ward. In a proceeding by a commit¬ 
tee to sell the undivided interest of the ward in the 
oil and gas underlying a tract of land, the cotenants 
of such person are not necessary or proper parties.^^ 

Purchaser. Where the object of a statutory pro¬ 
ceeding is to enable a husband or wife whose spouse 
is insane to sell the real estate of the insane spouse 
when circumstances require it and to convey the ti¬ 
tle free of any claim of the insane spouse, the pur¬ 
chaser is not a proper party to the proceeding.^® 

c. Application or Petition; Notice 

A proper application for sale stating the Jurisdic¬ 
tional facts is necessary. If the statute requires notice 
of the application such notice must be given, but In the 
absence of a statute so requiring notice to the ward 
is not Jurisdictional. 

Ordinarily under the various statutes the pre¬ 
sentment of a proper application for sale is neces- 
sary.76 The application for an order authorizing 
the sale of the ward’s property should be by peti- 
tion77 or by bilH® in writing^® The facts set out 
in the application determine the jurisdiction of the 
court.®^ Hence it must allege sufficient facts to 
give the court jurisdiction,®! especially where the 


order is sought under a particular statute.®® Ordi¬ 
narily it should allege the purpose for which the 
sale is asked, the necessity or propriety of the sale, 
and the condition of the estate.®® If sufficient facts 
are stated, the sale cannot be avoided by the fact 
that the allegations are informal and defective.®^ 
In the construction of the application, when collat¬ 
erally assailed, every reasonable intendment from 
the language will be made in support of its suffi¬ 
ciency and validity; but the rule does not author¬ 
ize presumptions of jurisdictional facts.®® Although 
in the absence of a statute the petition need not be 
verified,®® ordinarily it should be verified by the 
applicant,®7 and it should be accompanied by affi¬ 
davits of other persons showing the necessity for 
the sale.®® 

Notice of application. In some jurisdictions it has 
been held that the ward, in the absence of statute 
requiring it, is not strictly entitled to notice of the 
proceedings therefor;®® but in other jurisdictions 
notice to the ward®® or to other persons interested 
in the property®! is required. Statutes providing 
for the service of summons in actions to sell the 
real estate of insane persons must be strictly fol¬ 
lowed, and a failure to do so is a jurisdictional de¬ 
fect which may render the sale, void.®® Where no¬ 
tice is required, it must be given for the time speci¬ 
fied in the statute,®® but as against the ward the 


73- N.J.—In re Brown, 104 A. 649, 
89 N.J.Bq. 239. 

74. W.Va.—South Penn Oil Co. v. 
Mclntlre, 28 S,E. 922, 44 W.Va. 
296. 

75. Ill.—^Vyverbergr v. Vyverbergr, 
142 N.E. 191, 310 Ill. 599. 

76. Or.—California Western States 
Life Ins. Co. v. Marsters, 28 P.2d 
238, 145 Or. 640, rehearing denied 
28 P.2d 378, 145 Or. 640. 

ward’s real estate 
Tex.—Simpson v. Booth, Clv.App., 
163 S.W.2d 1080, error refused— 
Neal V. Holt, Clv.App., 69 S.W.2d 
608, error refused. 

77- U.S.—Tuppela v. Chlchagolf Min. 
Co., C.C.A.Alaska, 267 F. 763, cer¬ 
tiorari denied 41 S.Ct. 61, 264 U.S. 
648, 66 L.Ed. 466. 

Pa.—In re Trlbolet’s Estate, 24 Pa. 
Dist. 110, 43 Pa.Co. 189. 

78- Va.—Wheeler v. Thomas, 8l S.E. 
61, 116 Va. 269. 

32 C.J. p 719 nbte 6. 

BUI held suilLoieat 

Ala.—Montgomery v. Montgomery, 
180 So. 709, 236 Ala. 33. 

79. U.S.—Tuppela v. ChlchagofC Min. 
Co., C.C.A.Alaska, 267 F. 763, cer¬ 
tiorari denied 41 S.Ct. 61, 264 U.S. 
648, 65 L.Ed. 456. 

80. Pa.—Fatchln v. Seward Coal Co., 


76 A. 250, 226 Pa. 169, 134 Am.S.R. 
1018. 

32 C.J. p 719 note 8. 

81. Ala.—Fuller v. Vlncentelll, 87 
So. 886, 206 Ala. 262. 

32 C.J. p 719 note 9. 

82. Pa.—In re Trlbolet’s Estate, 24 
Pa.Dlst. 110, 43 Pa.Co. 189. 

83- Ala.—Fuller v. Vlncentelll, 87 
So. 335, 205 Ala. 262. 

82 C.J. p 719 notes 11-13. 

84. N.T.—^Harrison v. Higgins, 113 
N.E. 661, 218 N.T. 556, reversing 
168 N.Y.S. 1117, 173 App.Dlv. 977. 

Wls.—Mohr V. Tulip, 40 Wls. 66. 

85. Ala.—Fuller v. Vlncentelll, 87 
So. 335, 206 Ala. 262. 

32 C,J. p 719 note 16. 

86. Mo.—^National Board of Chris¬ 
tian Women’s Board of Missions v. 
Fry, 239 S.W. 619, 293 Mo. 399. 

87. Va.—^Wheeler v. Thomas, 81 S. 
B. 61, 116 Va. 269. 

88. Md.—Rutledge v. Rutledge, 86 
A. 661, 118 Md. 552. 

N.C.—In re Propst, 67 S.E. 842, 144 
N.C. 662. 

89. Fla.—^Plehe v. R. B. Householder 
Co., 126 So. 2, 98 Fla. 627. 

82 C.J. p 719 note 20. 

Personalty 

Since the court hajs power to order 
sale for payment of expenses of 
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commitment and maintenance, and 
since the ward and her estate had 
already been brought before the 
court, no further notice to her was 
necessary to authorize the sale of 
personalty.—Bradford v. American 
Nat. Bank, 168 S.W.2d 366, 26 Tenn. 
App. 413. 

Validity of statute 

Statute not requiring notice to be 
given ward held valid.—^Mead v. Pol¬ 
ly, 228 N.W. 369, 119 Neb. 206. 

90. Or.—California Western States 
Life Ins. Co. v. Marsters, 28 P.2d 
233, 146 Or. 640, rehearing denied 
28 P.2d 878, 146 Or. 640. 

32 C.J. p 720 note 21. 

91. Iowa.—Singleton v. National 
Land Co., 167 N.W. 97, 183 Iowa 
1108. 

82 C.J. p 720 note 22. 

Where no father, guardian, or wife 
Where a lunatic has no father, 
guardian, or wife, service on the per¬ 
son having charge of him Is neces* 
sary to give the court Jurisdiction. 
—Gardner v. Howard, 247 S.W. 933, 
197 Ky. 616—82 C.J. p 720 note 22 
[a]. 

92. Ky.—Gardner v. Howard, supra 

93. Pa.—Mitchell v. Spaulding, 56 A 
968, 206 Pa 220. 

Wls.—Mohr V. Tulip, 40 Wls. 66. 
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proceedings are not rendered invalid by an imper¬ 
fect publication of a notice for other persons.®^ 

Compliance with a statutory requirement that the 
guardian give notice by publication of his intention 
to apply for authority to sell real estate is a ju¬ 
risdictional prerequisite to the power of the court 
to proceed further, or to act pendente lite, in a mat¬ 
ter in which it has already acquired jurisdiction of 
the subject matter and of the parties;®® but such 
notice is not jurisdictional in the sense that it is 
process indispensable to the acquisition of juris¬ 
diction by the court over the subject matter or over 
the parties to the cause.®® Whether such notice 
has been given is a jurisdictional question of fact 
to be determined by the court in which the pro¬ 
ceeding is had,®7 and such determination is con¬ 
clusive on collateral attack.®® 

dL Hearing, Beference, Order or Decree, and 
Record 

The court should ascertain whether the requisites 
to the granting of the order exist, and under some stat- 
utes may order a reference for this purpose. The au. 
thority to soil Is effected by an order of the court. 

The sole object of the inquiry on an application 
to sell the ward’s property is whether it is to the 
interest of the ward that the sale shall be made.®® 
The court should ascertain and determine whether 
the requisites to the granting of the order exist.^ 
It has been held that questions regarding the va¬ 
lidity of liens on the property must be disposed 
of in advance of the sale, due to the fact that the 
incompetent’s interest must be sold subject to valid 
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liens.® 

Under some statutes before making an order of 
sale the court must make a reference to inquire 
into, and report on the merits of, the application.® 
According to some decisions the reference required 
by statute is essential to the jurisdiction of the 
court, and a sale made without a reference is void.^ 

Order or decree. Where judicial approval is nec¬ 
essary, as discussed supra § 93 b, the authority to 
sell is effected by an order of the court.® In the 
absence of a proper showing therefor, an application 
for sale is properly denied.® The recital of the 
facts necessary to give the court jurisdiction in an 
order for the disposition of the real estate of a luna¬ 
tic is prima facie evidence of their existence.*^ In 
denying an application for sale the decree should 
not declare debts to be liens on the property where 
the property is not subject to such debts.® 

Record, Where the court in which proceedings 
for the sale of realty belonging to an insane person 
are had is not a court of general jurisdiction, its 
jurisdiction should appear by its records.® 

6. Special Sale Bond 

Where a statute so requires, the guardian must give 
a special sale bond. 

Under some statutes the committee or guardian is 
required to file a special sale bond, in addition to 
his general bond, for the faithful discharge of his 
trust in conducting the sale and in accounting for, 
and paying over the proceeds.^® In some jurisdic- 
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94. U.S.—Mohr v. Manlerre, Wis., 
lei U.S. 417. 26 KEd. 1062. 

Wls.—Mohr V. Porter, 8 N.W. 864, 
61 Wls. 487, overrulingr Mohr v. 
Tulip, 40 Wls. 66. 

95. Fla»—^Flehe v. R. B. Household¬ 
er Co., 126 So. 2. 98 Fla. 627. 

9a Pla.—^Plehe v. R. B. Household¬ 
er Co., supra. 

97. Fla.—^Plehe v. R. B. Household¬ 
er Co., supra. 

9a Pla.—Plehe" v. R. E. Household¬ 
er Co., supra. 

99. Ala.—Steele v. Crute, 93 So. 694, 
208 Ala. 2. 

Md.—^Rutledge v. Rutledge, 86 A. 

661. 118 Md. 662. 

PetUdon. denied 

Pa.—^In re Shea, 38 Pa.Dlst. & Co. 
677. 

Ssie held properly authorized 
Tenn.—^Unlon Planters* Nat. Bank & 
Trust Co. v. Bomds. 77 S.W.2d 
646, 168 Tenn. 289. 

1- Md.—^Rutledge v. Rutledge, 86 A. 
661, 118 Md. 662. 

Evidence held to aathozlze ap¬ 


proval of the proposed sale.—Shack¬ 
elford’s Guardian v. Shackelford’s 
Committee, 110 S.W.2d 1077, 270 Ky. 
778. 

a N.Y.—^Application of Lannlng, 38 
N.T.S.2d 27, 179 Misc. 188. 

3. N.T.—In re Valentine, 72 N.Y. 
184, 3 Abb.N.Cas. 286. 

4, N.Y.—^In re Valentine, supra. 

6. Md.—Rutledge v. Rutledge, 86 A 
661, 118 Md. 652. 

Beoree construed 

On appeal from decree authoriz¬ 
ing guardian’s sale and mortgage of 
ward’s property, court would con¬ 
strue decree as authorizing sale only 
to extent of ward's Interest as de¬ 
termined by reviewing court In an¬ 
other case decided since decree was 
rendered, and affirm decree as so 
construed.—Montgomery v. Mont¬ 
gomery, 180 So. 709, 236 Ala. 33. 

6. Application held propezly denied 

(1) Generally.—^Butler v. Cameron, 
109 So. 746, 216 Ala. 91. 

(2) In proceeding for sale of in¬ 
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sane person’s real estate where such 
pez*son Is confined In asylum, appar¬ 
ently cannot be restored to sanity, 
and wife and children resided on 
land, from which they were sup¬ 
ported without committing waste, 
and wife had paid debts for which 
land could be sold, decreeing her pos¬ 
session of land on condition that she 
would pay taxes, commit no waste, 
and preserve land in its then condi¬ 
tion was not error.—Tyler v. Riley, 
127 S.B. 202, 98 W.Va, 461. 

7. N.Y.—^Agricultural Ins. Co. v. 
Barnard, 14 Abb.N.Cas. 602. 

8. W.Va.—Tyler v. Riley, 127 S.B. 
202, 98 W.Va. 461. 

9. Pla.—^Plehe v. R B. Householder 
Co., 126 So. 2. 98 Pla. 627. 

10. Pla.—^Plehe v. R. B, Household¬ 
er Co.. 125 So. 2, 98 Pla. 627. 

32 C.J. p 720 note 39. 

Lilablllty on special sale bonds see 
supra fi 63. 

Special sale bond by guardian gen¬ 
erally see Guardian and Ward § 
121 . 
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tions it has been held that such requirement is man¬ 
datory,that the court cannot waive it ,^2 and that 
a failure to give such bond renders the sale void^^ 
and subject to collateral attack.^^ It has, however, 
also been held that, where every other requirement 
has been complied with, the failure of the court to 
require special bond^S or formally to approve the 
bond^® will not render the sale void on collateral 
attack. The fact that the bond given did not follow 
in base verba the condition prescribed by the statute 
constitutes a mere irregularity where the language 
employed in legal effect embraced the condition re¬ 
quired, and such irregularity does not render the 
guardian’s sale void or open to collateral attack.^^ 

§ 95. - Sale 

a. In general 

b. Who may purchase 

c. Confirmation and approval of sale 

d. Avoidance of sale and recovery of 

property sold 

e. Effect and conclusiveness of sale 
a. In General 

The sale must be conducted In accordance with statu¬ 
tory requirements. 

In order that the sale may pass a good title there 
must be compliance with the statutory provisions 


with regard thereto.^® The sale is invested with the 
peculiar characteristics of a judicial sale;!® is 
made by the court or under its direction,^® and it is 
the peculiar duty of the court to see that the inter¬ 
ests of the ward are protected.^! A license, issued 
by the proper court, to sell real estate of an incom¬ 
petent has been held not to support a sale by the 
guardian years after the granting of the license.^® 

Foreclosure. A decree foreclosing a mortgage on 
an insane person’s property is not subject to collat¬ 
eral attack for defects or irregularities in the pro¬ 
ceeding which do not affect the jurisdiction of the 
court.2S 

Private or public sale. The usual method of dis¬ 
posing of an insane ward’s real estate is by public 
sale;^^ but in certain cases where the interests of 
the lunatic would be advanced the sale may be a 
private one, where there is no statute to the con¬ 
trary. 2 5 It has even been held that it is not neces¬ 
sary, in order to bind a lunatic, that the court should 
go through the form of a sale, if a result equally 
advantageous to the lunatic can be attained by 
adopting a fair and informal one already made.®® 
Where the statute requires a public sale, a private 
sale is invalid.®'^ 

Terms and conditions. Terms of sale must be 
in accordance with statutory provisions®® and the 
order of the court.®® This is particularly true with 


Before reoeiving' prooeeUe 

In a suit for sale of land because 
of Indivisibility, under a statute pro¬ 
viding that in such an action the 
share of a person of unsound mind 
shall not be paid by the purchaser, 
but shall remain a lien on the land 
bearing interest until the person 
of unsound mind become of sound 
mind, or until the committee execute 
bond. It Is not necessary to give bond 
before the sale Is ordered or con¬ 
summated.—^Adams v. Gardner, 277 
S.W. 284, 211 Ky. 24C. 

11. Tex.—Simpson v. Booth, Civ. 
A*pp., 163 S.W.2d 1080, error re¬ 
fused. 

32 C.J. p 720 note 40. 

12. S.D.—Bichelson v. Mariette, 149 
N.W. 683, 84 S.D. 678, Ann.Cas. 
1917A 883. 

13. Tex.—Simpson v. Booth, Civ. 
App., 168 S.W.2d 1080, error refus¬ 
ed. 

32 C.J. p 720 note 42. 

14. S.D.—^Bichelson v. Mariette, 149 
N.W. 663, 34 S.D. 673, Ann.Cas. 
1917A 883. 

IB. N.T.—In re Cole’s Will, 4 N.T. 

S.2d 312, 264 App.Dlv. 199. 

16. Neb.—^Hunter v. Buchanan, 127 
N.W. 166, 87 Neb. 277, 29 L.B.A., 
N.S., 147, Ann.Cas.l912A 1072. 


17- Fla.—Flehe v. B. H. Household¬ 
er Co., 125 So. 2, 98 Fla. 627. 

18. Md.—Butledge v. Butledge, 86 
A. 661, 118 Md. 562. 

Tex.—Simpson v. Booth, Civ.App., 
168 S.W.2d 1080, errpr refused. 

19. U.S.—^Bexford v. Bruns wick- 
Balke-Collender Co., N.C., 181 P. 
462, 104 C.C.A. 210, reversed on 
other grounds 33 S.Ct. 516, 228 
U.S. 339. 67 L.Ed. 864. 

Pa.—^Appeal of Wright, 8 Pa. 57. 

20. Ala.—McCalley v. Finney, 73 So. 
639, 198 Ala. 462. 

21. Ala.—McCalley v. Finney, supra. 

22. Minn.—^In re Kuschel’s Guard¬ 
ianship, 201 N.W. 319, 161 Minn. 
219. 

23. Mich.—McPherson v. Waters, 
200 N.W. 146, 228 Mich. 410. 

24. La.—Gallagher v. Lurges, 41 So. 
60. 116 La. 756. 

Pa.—Bennett v. Hayden, 23 A. 266, 
145 Pa. 586. 

In case of doubt as to the advis¬ 
ability of a private sale, the safest 
plan to pursue Is to order a public 
sale.—In re Gerlach, 19 Pa.Dlst. & 
Co. 23. 


Shackelford’s Committee, 110 S.W. 
2d 1077, 270 Ky. 778. 

32 C.J. p 720 note 62. 

26. Pa.—Warden v. Bichbaum, 3 
Grant 42. 

27. La.—Gallagher v. Lurges, 41 So 
60, 116 La. 756. 

Pa.—Bennett v. Hayden, 23 A. 266, 
146 Pa. 686. 

9a N.T.-—Walrath v. Abbott, 2? N. 

Y.S. 629, 76 Hun 446. 

Statutory relief from liability 
A statute relieving an executor or 
administrator from liability for a 
sale for less than appraisement, if 
sale has been Justly made, does not 
apply to a guardian who, after ob¬ 
taining orders authorizing a sale 
for cash and the execution of a con¬ 
veyance, allowed the purchaser to 
give a first mortgage to a third 
person and took a second mortgage 
for the balance In violation of stat¬ 
ute.—In re Solberg*s Estate, 226 N. 
W. 278, 56 S.D. 317. 

29. N.J.—Gates v. Williams, 187 A. 

524, 101 N.J.Eq. 232. 

N.T.—Walrath v. Abbott, 27 N.T.S. 

629, 76 Hun 446. 

Repairs 

AJlthough order of probate court in 
directing guardian to sell realty for 


25, Ky.—Shackelford’s Guardian v. 
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regard to the manner of payment of the purchase 
price.^® The fact that securities were given in part 
payment with the approval of the court does not 
render the sale invalid on the ground that it con¬ 
stitutes an exchange of property rather than a 
sale.®^ In the absence of special authorization the 
guardian must sell the real estate of his ward sub¬ 
ject to all outstanding liens and encumbrances, and 
a bond executed by him, conditioned to remove such 
liens, will not bind the estate.®^ A conservator, on 
selling land of his ward under order of the court, 
may reserve in favor of the estate damages award¬ 
ed for the construction of a highway, although such 
reservation is not mentioned in the order of sale.^S 

The property should be sold to the highest bid¬ 
der,and it is the duty of the court to accept the 
highest offer, if bona fide and it is not a proper 
ground for refusal of such offer that the court, in 
looking beyond the offer, is of the opinion that it is 
for some ulterior purpose.36 

By whom conducted. The sale should be ordered 
to be made by the guardian or committee;®*^ and 
a master in chancery or other person may be joined 
with the committee for that purpose,®® or may be 
ordered to conduct the sale alone if the committee 
refuses to unite therein.®® The fact that the sale 
was made by a commissioner appointed by the court 
is immaterial where the guardian.received the pro¬ 
ceeds, executed the deed, and made no protest 
against the procedure followed.**® 


Report or return of sale. The person who con¬ 
ducted the sale should make a report to the court 
of the sale made by him; but it has been held that, 
where the transaction is completed and the deed 
filed for record before the ward’s death, even though 
no return of the sale was made before the ward’s 
death, the title passes.^i 

b. Who May Purchase 

Ordinarily a peraon who represents, or whose duty 
It Is to protect the Interests of, an Insane person cannot 
purchase his property. 

Where property of the ward is sold under order 
of court the committee or guardian cannot become 
the purchaser, either directly^® or through a color¬ 
able purchase by a third person who in fact pur¬ 
chases for him.**® The invalidity of a title so ac¬ 
quired is not cured by the court’s approval of the 
committee’s or guardian’s account, or by the receipt 
of the proceeds of the sale by the committee’s suc¬ 
cessor in office.^^ The mere fact that an agreement 
between the guardian and the purchaser is sub¬ 
sequently entered into, which has no effect on the 
sale, does not make the sale colorable so as to ren¬ 
der it void.*® 

Under statutes requiring the approval of the sale 
by the superintendent of the poor of the county, a 
sale to one of such superintendents is invalid al¬ 
though made in good faith and for an adequate con¬ 
sideration.*® 


not less than three thousand five 
hundred fifty dollars did not direct 
that repairs be made or that taxes 
be paid, sruardian was Justified in 
expendlngr six hundred six dollars 
' and twenty-six cents for repairs on 
the realty, current taxes, and a spe¬ 
cial assessment before selling: the 
realty at the price required by the 
probate court,' where property was 
in need of repair and was not in a 
salable condition, and during: the pe¬ 
riod that guardian had received rent¬ 
als from the realty he had paid all 
amounts received into the estate.— 
In re McCurdy’s Guardianship, 29 
KE.2d 199, 217 Ind. 674. 

30. N.T.—Walrath v. Abbott, 27 N. 

Y.S. 529. 76 Hun 446. 

32 C.J. p 721 note 67. 

Credit for liens 

Where there are sufficient assets 
in the estate to pay all other claims, 
it is proper for the court in its or¬ 
der directing the sale to authorize a 
person having a lien on the pro¬ 
ceeds to bid and have the amount 
of his bid credited on the balance 
due him without paying cash for 
the property sold.—In re Hemrlch's 
Guardianship. 59 P.2d 748, 187 Wash. 


31. A statement, in order of con¬ 
firmation of guardian’s sale of al¬ 
leged Incompetent’s realty, that 
bonds and cash given in exchange 
for the realty were worth as much 
as the realty, did not convert the 
"sale” into an "exchange of prop¬ 
erty” except to the extent that the 
money and bonds having a deter¬ 
mined value were exchanged for the 
title.—Sanders v. Omohundro, 166 S. 
W.2d 657, 204 Ark. 1040. 

Snillolenoy of securities 

Whether securities given in pay¬ 
ment of property purchased at gruard- 
ian’s sale from alleged Incompetent 
were of sufficient value to justify 
their acceptance was for the probate 
court to determine, and a presump¬ 
tion arose that the sale, concerning 
which the guardian did not complain, 
was satisfactory.—Sanders v. Omo¬ 
hundro, supra. 

32. Wis.—Person v. Merrick, 6 Wls. 

231. 

33. Ill.—Chandler v. Morey, 63 N.E. 

612, 195 Ill. 696, affirming 96 Ill. 

App. 278.. 

34. Wls.—In re Anderson, 186 N.W. 

1019, 176 Wls. 469. 
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35. Wls.—In re Anderson, supra. 

36. Wls.—In re Anderson, supra. 

37^ Tex.—^Kelsey v. Trisler, 74 S.W. 

64, 32 Tex,Clv.App. 177. 

32 C.J. p 721 note 64. 

38. N.Y.—Brasher v. Van Cortlandt. 
2 Johns.Ch. 242. 

39. N.Y.—Brasher v. Van Cortlandt, 
2 Johns.Ch. 400. 

44). Ark.—Sanders v. Omohundro, 
166 S.W.2d 667, 204 Ark. 1040. 

41. Conn.—^Appeal of Dunn, 70 A. 
703, 81 Conn. 127. 

42. Mass.—^Wltherlngton v, Nicker¬ 
son. 162 N.E. 707. 256 Mass. 361. 

32 C.J. p 721 note 73. 

43. Tex.—Wall v. Wall, Civ.App., 

172 S.W. 2d 181, error refused. 

32 C.J. p 721 note 74. 

44. N.Y.—Taylor v. Klein, 62 N.Y.S. 
4, 47 App.Dlv. 343, affirmed 62 N. 
B. 1101, 170 N.Y. 671. 

45. Ill.—Madison v. Madison, 69 N. 
E. 625, 206 Ill. 534. 

32 C.J. p 721 note 77. 

46. Mich.—In re Miller, 139 N.W. 17, 

173 Mich. 467. 
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A parent of the ward may, in a proper case, pur¬ 
chase at the guardian’s sale.^*^ 

c. Conjlrmation and Approval of Sale 

As a general rule under the statutes the sale Is not 
complete until confirmed by the court. 

Ordinarily the sale must be confirmed by the 
court,whether the sale is public or private 
and it has been held that until it is confirmed it is 
no sale®® and that the bidder acquires no rights in 
the property.®! On the other hand, it has also been 
held that, while the sale is not complete until con¬ 
firmed, it is not a nullity until such confirmation and 
that an objection that the sale has not been con¬ 
firmed can be made only in the suit ir which the 
sale was ordered.®^ 

Where under the statute on the death of the ward 
the guardianship should be immediately settled and 
closed and the guardian discharged, if 'the ward dies 
prior to the confirmation of the sale the court has 
been held to lose jurisdiction of the guardianship 
proceeding and to have no power to confirm the 
sale.®® 

Effect of confirmation. While the order of con¬ 
firmation gives to the sale the judicial sanction of 
the court, curing all defects and irregularities, it is 
not res judicata as to matters of jurisdiction, and 

47. N.Y.—Perry v. Dunham, 119 N. 

T.S. 722, 136 APP.D1V. 61. 

48. Ill.—^Jennings v. Dunphy, 60 N. 

R 1045, 174 Ill. 86. 

32 C.J. p 721 note 83. 

49. Ala.—Montgomery v. Perryman, 

41 So. 838, 147 Ala. 207. 119 Am. 

S.H. 61. 

50. Ala.—McCalley v. Finney, 73 So. 

639, 198 Ala. 462. 

ChaxLglng after contract 

Where a guardian entered Into a 
contract to sell the Incompetent’s 
land subject to the approval of the 
court, and where after the contract 
was approved the guardian received 
a much higher offer, the guardian 
and court were authorized to change 
their minds, and the guardian, with 
tho approval of the court, could de¬ 
cline to carry out the, contract.— 

Wolf V. Weissbeck, 139 P.2d 398, 167 
Kan. 308. 

Oompalllng performance 

Where the court made an order 
directing the guardian to sell on 
such terms as to credit and security 
as such guardian should deem safe 
and most expedient for the Interest 
of the lunatic and to report to the 
chancellor for confirmation any pro¬ 
posed sale before making the deed, 
the guardian, having failed to sell 
or to contract to sell, will not be or- 


therefore does not cure and render operative a sale 
that is void.®* 

Refusing or revoking confirmation and ordering 
resale. The matter of approving or disapproving 
the sale is largely within the discretion of the court, 
in consideration of all the surrounding circumstanc¬ 
es.®® It may, in the interest of the ward or his 
estate, refuse to confirm the sale and order a re¬ 
sale,®® although the sale is regularly and fairly 
made.®*^ Where the sale has been made under a 
void decree of a court not having jurisdiction to or¬ 
der the sale, the court in which such authority is 
vested will not confirm it;®® but it may confirm it 
as a sale made by the committee or guardian with¬ 
out order of court after a showing of the jurisdic¬ 
tional facts that the sale was for the interest and 
advantage of the ward.®® 

Record of approval or confirmation. The ap¬ 
proval of the sale made by the guardian under an 
order of the court need not necessarily appear by 
formal entry of record, but it is sufficient if it ap¬ 
pears from the clerk’s minutes.®® 

d. Avoidance of Sale and Recovery of Property 
Sold 

A sale may be set aside where obtained by fraud or 
where the proceedings for the sale are void; but the sale 
will not be set aside for mere Irregularities which do not 
affect substantial rights. 

Right to crops raised by one in pos¬ 
session generally see Crops § 8. 
58. Mich.—McPherson v. Waters, 
200 N.W. 146, 228 Mich. 410. 

53. Admissibility of fact of death 
In suit by incompetent’s heirs to 

try title to Incompetent’s land on 
ground that he died prior to order 
confirming sale, evidence that incom¬ 
petent died before order of confirma¬ 
tion was admissible either in di¬ 
rect or collateral attack on judgment. 
—Basterllne v. Bean, 49 S.W.2d 427, 
121 Tex. 327, reversing, Clv.App., 16 
S.W.2d 734. 

54. S.D.—Richelson v. Marietta. 149 
N.W. 663, 34 S.D. 673. Ann.Cas. 
1917A 883. 

32 C.J. p 721 notes 88-90. 

55. Ill.—Jennings v. Dunphy, 60 N. 
E. 1045, 174 Ill, 86. 

56. Ala.—^McCalley v. Finney, 73 So. 
639, 198 Ala. 162. 

Ill-—Jennings v. Dunphy, 50 N.B. 
1046, 174 Ill. 86. 

57. Ill.—Jennings v. Dunphy, supra. 

58. Pa.—In re Wayne’s Estate, 25 
Pa.Dlst. 502. 

59. Pa.—^In re Wayne’s Estate, su¬ 
pra. 

GO. Mo.—^Moore y. Davis, 85 Mo. 
464. 


dered against his will to make a 
deed in performance of an alleged 
contract for the sale of such lands, 
made several years before by the 
guardian then claiming to act as at¬ 
torney in fact for such lunatic, in 
the absence of any inquiry by the 
court of chancery into the value of 
the property for the purpose of de¬ 
termining the propriety of making 
the sale for the price specified in 
such contract.—Gates v. Williams, 
137 A. 524, 101 N.J.Bq. 232. 

51. Ala.—McCalley v. Finney, 73 So. 

639, 198 Ala. 462. 

Ill.—Jennings v. Dunphy, 60 N.E. 

1046, 174 Ill. 86. 

Crops. 

Where purchaser, after entering 
into contract with guardian to buy 
Incompetent’s land which was then in 
possession of a tenant, took posses¬ 
sion and planted crops as authorized 
by a contract between purchaser and 
tenant, and the guardian subsequent¬ 
ly refused to consummate the land 
contract, but the purchaser refused 
to vacate premises when notified to 
do so and remained in possession 
until he had harvested the crops, ten¬ 
ant could not recover from purchas¬ 
er for alleged conversion of crops, in 
absence of fraud or misrepresenta¬ 
tion by purchaser.—^Wolf v. Weiss¬ 
beck, 139 P.2d 398, 157 308. 
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The sale may be set aside by the court where it 
is characterized by fraud®i or where the proceed¬ 
ings for the sale are void.®2 A failure of the pur¬ 
chaser to comply with the terms of the purchase 
has also been held to be ground for setting aside 
the order of confirmation of the sale.® 3 The court 
is without authority to cancel a sale of the incom¬ 
petent’s property where the purchasers are not made 
parties to the proceeding.®^ The advisability of 
making a sale is determined by the order of sale, 
and such question is not open for consideration in 
proceedings to set aside the sale.®® 

If the court has jurisdiction and the proceedings 
are regular, it is not a ground to set aside the sale 
that there were mere irregularities in the procuring 
or execution of the order of sale,®® unless it appears 
that injury or injustice has been done the estate 
thereby.®*^ The failure of the guardian to account 
for the proceeds of the sale does not of itself ren¬ 
der the sale invalid.®® 

A sale ordinarily will not be set aside because of 
inadequacy of price,®® or insufficiency of cash pay¬ 
ment,"^® or because a third person has offered a 
trifling advance over the price realized.*^^ 

A bill to set aside a decree ratifying a sale of a 
lunatic’s property is demurrable where it is apparent 
from the face of the proceedings in which the as¬ 
sailed decree was passed that the matters relied on 
for setting it aside were presented and considered in 
that case.*^® 


Who may attack sale. Following the rule dis¬ 
cussed infra § 134 that the ward, while under guard¬ 
ianship, cannot sue, it has been held that while the 
guardianship continues the ward cannot maintain 
an action to set aside the sale.^s It has been held, 
however, that the court may, on motion of the ward, 
order the guardian to show cause why the sale 
should not be set aside and, pending the determina¬ 
tion of the order, enjoin the guardian and purchaser 
from disposing of the property.After the guard¬ 
ianship has been superseded the former ward may 
act to set aside the sale,*^® but his laches may estop 
him to do so.*^® He is not estopped to do so where 
he has not received the proceeds of the sale.'^'^ It 
has been held that he is not estopped by the fact 
of his having settled with the guardian, although the 
accounting showed the payment of the purchase 
price to the guardian.^® It also has been held that, 
where the ward’s land is sold by his guardian under 
an order of court, and the ward, whose insanity does 
not then affect his capacity to transact business, 
knowingly accepts the proceeds of the sale or the 
benefit thereof, he is estopped thereafter to deny 
its validity."^® 

The heirs of a deceased ward may, in a proper 
case, bring an action to set aside a sale made dur¬ 
ing the ward’s lifetime,®® but they may be estopped 
to do so by their laches.®^- They may be estopped 
where they have sought to hold the commissioner 
appointed to make the sale to account for the pur¬ 
chase money.®® It has been held that they are not 


61. Wla.—Heyl r. Goelz, 72 N.W. 
626, 97 Wis. 327. 

32 C.J. p 722 BOte 98. 

Allegations held snlllolent to show 
ftand 

Ala.—^Edmondson v. Jones, 85 So. 
799, 204 Ala. 133. 

A prevlons agreement or negotia¬ 
tion between the guardian and the 
purchaser, which did not have the 
effect of Interfering with the obtain¬ 
ing of a better price for the prop¬ 
erty, Is no ground for setting aside 
the sale.—Comstock v. Lomax. 135 
S.W. 186, 50 Tex.Civ.App. 340—Lom¬ 
ax V. Comstock, 110 S.W. 762, 60 
Tex.Clv.App. 340. 

Partition 

Where the guardian or committee 
unfamiliar with the condition of the 
property relied on false representa¬ 
tions of the other tenants, an un¬ 
fair or inequitable partition may 
be avoided.—McNally v. Fitzslmons, 
76 N.Y.S. 381, 70 App.Dlv. 179. 

62. Tex.—Neal v. Holt, Clv.App.. 69 
S.W.2d 603, error refused. 

32 C.J. p 722 note 99. 

63. Tex.—^Neal v. Holt, supra. 

64. Cal.—Snyder v. Superior Court 


In and for San Diego County, 274 
F. 337, 206 Cal. 346. 

66. Ill.—^Illinois Merchants' Trust 
Co. V. Turner, 173 N.B. 62, 241 
Ill. 101. 

66. Tex.—^Lomax v. Comstock, 110 
S.W. 762, 50 Tex.Civ.App. 840. 

32 C.J. p 722 note 2. 

67. Ala.—McCalley v. Finney, 73 So. 
639, 198 Ala. 462. 

Tex,—Lomax v. Comstock, 110 S.W. 
762, 60 Tex.Clv,App. 340. 

68. S.D.—Rlchelson v. Marietta, 149 
N.W. 668, 34 S.D. 673, Ann-Cas. 
1917A 883. 

69. La—In re Haaf, 26 So. 834, 62 
La.Ann. 249. 

Tex.—Comstock v. Lomax, Clv.App., 
136 S.W. 186. 

Evldenoe held insufflolexit to show 
Inadequacy of price, the court not 
deciding whether a sale may be set 
aside where the price Is shown to 
be inadequate.—Illinois Merchants’ 
Trust Co. V. Turner, 173 N.E. 62, 241 
Ill. 101. 

TOl Tex.—Comstock v. Lomax, Civ. 
App., 186 S.W. 186—^Lomax v. Com- 
stocl^ 110 S.W. 762, 50 Tex.Clv.App. 
340. 


71- N.J.—Leary’s Case, 25 A. 197, 
60 N.J.Eq. 383. 

73. Md.—Payne v. Payne. 65 A. 368, 
97 Md. 678. 

73. Ind.—Robeson v. Martin, 93 Ind. 
420. 

74. N.C.—In re Propst, 67 S.E. 342. 
144 N.C. 662. 

75. S.D.—Rlchelson v. Marietta, 149 
N.W. 633, 34 S.D. 673. Ann.Cas. 
1917A 888. 

Wls.—Mohr V. Tulip, 40 Wis. 66. 

76. S.C.—Cathcart v. Hopkins, 112 
S.E. 64. 119 S.C. 190. 

77- S.D.—Rlchelson v. Marietta, 149 
N.W. 563, 34 S.D. 673, Ann.Cas. 
I917A 883. 

78. Wls.—Mohr v. Tulip, 40 Wis. 66. 

79. Ill.—Searle v. Galbraath. 78 Ill. 
269. 

80. Ind.—Sell v. Kelser, 96 N.E. 812, 
49 Ind.App. 101. 

Wis.—Heyl v. Goelz, 72 N.W. 626, 
97 Wls. 327. 

81. S.C.—Cathcart v. Hopkins, 112 
S.E. 64, 119 S.C. 190. 

82. U.S.—^Rexford v. Brunswick 
Balke-Collender Co., N.C., 181 F. 
462, 104 C.C.A. 210, reversed on 


263 



INSANE PERSONS 


44 C.J.S. 


§ 95 


estopped by the fact that the guardian has account¬ 
ed to the administrator of the estate, where the sale 
is sought to be set aside on the ground of the fraud 

of the guardian.83 

The ward’s half brother may attack the sale on 
behalf of the ward’s children who have no guard¬ 
ian.®^ 

The purchaser may avoid the sale of realty on the 
ground of fraudulent misrepresentations with re¬ 
gard to the property, even though the sale has been 
approved by the court where the court had under 
advisement the purchaser's claim that the sale was 
fraudulent before the approval of the sale.®® While 
ordinarily the buyer at the guardian’s sale of per¬ 
sonal property buys caveat emptor, yet, where the 
guardian induces the purchaser to buy on fraudulent 
misrepresentations, the purchaser, if he acts prompt¬ 
ly, may recover from the estate the purchase mon¬ 
ey.®® 

Limitations, In some jurisdictions the time in 
which proceedings may be brought to set aside the 
sale or to recover the land sold is limited by stat¬ 
ute.®*^ These statutes have been held to apply to 
sales in ex parte proceedings, and where the pur¬ 
chaser is in possession and the relief asked cannot 
be granted without disturbing his possession and de¬ 
priving him of the enjoyment of his property.®® 
It has also been held that the statutes apply where 
the sale is void,®® but the contrary has likewise been 
held.®® The statutes apply to suits brought by the 


heirs of a deceased ward.®l 

Under some statutes the limitation runs from the 
time of confirmation of the sale.®® 

Review, In some jurisdictions it is held that an 
appeal can be taken only from the decree confirm¬ 
ing the sale,®® and not from the order of sale, since 
this is not a final decree.®** In other jurisdictions 
appeals have been allowed from the order of sale.®® 
Under some statutes, however, an order confirming 
the sale of real property is not an appealable or¬ 
der.®® 

On a bill of review from orders directing a sale 
and confirming it, where the court records fail to 
show that the proceedings necessary to give validity 
to the orders were had, and the statute declares 
such proceedings void if not entered of record, no 
presumption favorable to the court’s action will be 
indulged.®'^ 

e. Effect and Gouclusiveness of Sale 

If the court ordering the sale had Jurisdiction of the 
subject matter and of the parties, the decree, until re¬ 
versed, confers power to sell and pass title, and no error 
or Irregularity will affect the sale or title under It. 

If the court ordering the sale had jurisdiction of 
the subject matter and of the parties, the decree, 
until reversed, confers power to sell and pass title, 
and no error or irregularity will affect the sale or 
the title under it;®® norTs the sale, sometimes by 
virtue of statutory provisions, subject to collateral 
attack for error or irregularity.®® Where the court 


other grounds 33 S.Ot. 515, 228 U. 
S. 339. 57 L.Ed. 864. 

83. Wls.—Heyl v. Goelz, 72 N.W. 
626. 97 Wis. 327. 

84. Pa.—In re Adam’s Estate, 29 
Pa.DlBt. 726. 

85. Mo.—Stanton v. Johnson, 163 
S.W. 296, 177 Mo.App. 54. 

88. Mo.—Stanton v. Johnson, supra. 

87. Ind.—Sell v. Keiser, 96 N.E. 
812. 49 Ind.App. 101. 

32 G.J. p 723 note 28. 

88. Ind.—Sell v. Keiser, supra. 

89. Ind.—Sell v. Keiser, supra. 

90. Iowa.—Singleton v. National 
Land Co., 167 N.W. 97, 183 Iowa 
1108. 

91. Ind.—Sell V. Keiser, 96 N.E. 812, 
49 Ind.App. 101, 

98. Ind.—Sell v. Keiser, supra. 

93. Pa.—In re Garvey, 13 Pa.Super. 
277. 

94. Pa.—In re Garvey, supra. 

95. Mass.—Hoblnson v. Dayton, 77 
N.E. 603. 190 Maas. 469. 

32 C.J. p 723 note 38. 

96. Cal—In re Beser’s Guardian¬ 


ship, 135 P.2d 709, 67 Cal.App.2d 
936. 

Striking hill of enoeptlons 
Where order of superior court sit¬ 
ting In probate confirming sale of 
realty in guardianship proceeding 
was not appealable, reviewing court 
would not have jurisdiction to enter- t 
tain an appeal, and hence superior 
court properly ordered proposed bill 
of exceptions on attempted appeal 
from the order stricken out.—In re 
Reser’s Guardianship, 136 P.2d 709, 
67 Cal.App.2d 936. 

97. Tex.—^Kelsey v. Trisler, 74 S.W. 
64, 32 Tex*Civ.App. 177. 

98. Ill.—Holt V. Snodgrass, 146 N.E. 
562, 316 Ill. 548. 

Miss.—Dockery v. Zerkowsky, 189 
So. 797, 186 Miss. 81. 

N.Y.—In re Cole's Will, 4 N.T.S.2d 
312, 264 App.Dlv. 199. 

Tex.—Mast v. Drum, 132 S.W.2d 
106, 134 Tex. 106, affirming. Civ. 
App., Ill S.W.2d 1129—Jones v. 
Griffith, Civ.App., 109 S.W.2d 566. 

32 C.J. p 728 note 41. 

99. Ark.—Sanders v. Omohundro, 
166 S.W.2d 657, 204 Ark. 1040— 
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Tuchfeld v.’Hamilton, 166 SW.2d 
887, 203 Ark. 428. 

Va.—^Klser v. W. M. Ritter Dumber 
Co., 18 S.B.2d 319, 179 Va. 128. 

32 C.J. p 723 note 42. 

Attacks held ooUataral 

(1) A suit In trespass to try title 
brought by heirs of an alleged in¬ 
competent against the successors to 
a grantee of the Incompetent's guard¬ 
ian was a collateral attack on guard¬ 
ian's deed and orders of county court 
respecting guardian's appointment 
and authorizing and confirming 
guardian's sale.—Mast v. Orum, 132 
S.W.2d 105, 184 Tex. 106, affirming. 
Civ.App., Ill S.W.2d 1129. 

C2) Suit in nature of bill of review 
to set aside probate court's orders, 
appointing guardian of Incompetent’s 
estate and authorizing and confirm¬ 
ing sale of mineral Interests in and 
oil and gas lease of land belonging 
thereto, will be oonsidered only as 
collateral attack on such orders, 
where plaintiff failed to make sure¬ 
ties on guardian's general bond par¬ 
ties to suit.—^Rodden v. Smith. Tex. 
Clv.App.. 96 S.W.2d 997. 

Courts of general jnzlsdlotloii 
(1) Where the order of sale Is 
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is shown to have had jurisdiction of the parties and 
the subject matter, the presumption that the subse¬ 
quent proceedings were regular will be indulged un¬ 
til the contrary is shown.i However, the sale may 
be attacked for want of jurisdiction ,2 and the inva¬ 
lidity of such a sale cannot be waived by any acts 
of the guardian.3 

The creditors of the estate are bound by the sale, 
although not parties to the proceedings."* 

§ 96. -Title, Rights, and Liabilities of 

Purchaser 

Unless the sale Is wholly void, the ward’s title to the 
property passes to the purchaser. On setting aside the 
sale, a purchaser who has acted In good faith Is entitled 
to have the purchase money refunded to him. 

Except where the attempted sale is absolutely 
void,5 the title of the ward passes to the purchaser 
at a sale.® The purchaser, however, obtains only 
such title as the ward possessed,7 and the sale is 


subject to all existing liens or encumbrances.® Al¬ 
though the court may have acted irregularly in or¬ 
dering the sale of the real estate,® or although the 
court’s assent was procured by fraud,a purchaser 
in good faith under the judgment is protected. One 
who purchases with actual notice,or who is 
chargeable with notice,i2 of circumstances vitiating 
the title does not occupy the position of a bona fide 
purchaser, and the defense of a bona fide purchaser 
is not available where the sale is absolutely void 
for lack of jurisdiction.^® A license to a guardian 
of a lunatic to sell real estate for payment of his 
debts is sufficient to protect the purchaser, although 
the record does not show by whom the debts were 
contracted. Where the court ordering the sale 
had jurisdiction to do so, irregularities in the pro¬ 
ceeding are no defense in proceedings to compel per¬ 
formance of the contract to purchase.!® Where the 
proceedings are defective, the purchaser may be al¬ 
lowed to have the title perfected on motion to amend 
the proceedings,!® and in a proper case, defects in 


made In a court of sreneral jurisdic¬ 
tion It la Immune from collateral at¬ 
tack. 

Minn.—^Hayes-Lucas Lumber Co. -v. 
Gleseke, 215 N.W. 867. 172 Minn. 
604. 

Tex.—Jones v. Griffith, Clv.App., 109 

S.W.2d 665. 

(2) The jurisdiction of such court 
will be presumed where Its order re¬ 
cites that It had jurisdiction, and 
the order of sale cannot be attacked 
for Irregularities in the petition for 
sale.—^Illinois Merchants’ Trust Co. 
V. Turner. 178 NJE3. 62. 241 Ill. 101. 

General roles appUoahle 

A chancery court proceeding au¬ 
thorizing the execution of a trust 
deed covering land of an owner non 
compos mentis, and its foreclosure 
and decree confirming the foreclo¬ 
sure, as far as collateral attack Is 
concerned, are governed by the same 
rules that would hpply If ownfr had 
been sane at the time, except that 
under statute a non compos has the 
right to appeal to the supreme court 
at any time within six months after 
he becomes sane.—^Dockery v. Zer- 
kowsky, 189 So. 797. 186 Miss. 81. 

Lack of necessary xnrtles 
The rule that If all necessary par¬ 
ties are not before the court on a 
direct attack it Is the duty of the 
court to reverse and remand the 
cause is inapplicable to a collateral 
attack on a Judgment authorizing 
and confirming a sale of an insane 
person’s property.—Rodden v. Smith, 
Tex.CIv.App., 96 S.W.2d 997., 

!■ Miss.—Dockery v. Zerkowsky, 189 
So. 797, 186 Miss. 81. 

32 C.J. p 728 note 48. 


FresTuaptlon as to proof 
Va.—^Klser v. W. M. Ritter Lumber 
Co., 18 S.E.2d 819, 179 Va. 128. 

2. W.Va.—Dickel v. Smith, 18 S.E. 
721, 88 W.Va. 636. 

32 C.J. p 723 note 44. 
traanthorized purposes 
Where probate court, on duly ver¬ 
ified application, orders a sale of 
ward’s land under circumstances 
which do not exist and for purposes 
not authorized by statute. Its acts 
are nullities and the sale Is void.— 
Simpson V. Booth, Tex.Civ.App., 168 

5. W.2d 1080, error refused. 

Kelrs not made parties 

Va.— Kiaer v. W. M. Ritter Lumber 
Co., 18 S.B.2d 319, 179 Va. 128. 

3. Tex—Simpson v. Booth, Clv.App., 
163 S.W.2d 1080, error refused, 

4. N.C.—Latham v. Wlswall, 37 N. 
C. 294. 

6. Ky.—Planery v. Greene, 168 S.W. 
2d 413, 289 Ky. 244. 

Wyo.—Casper Nat. Bank v. Swanson, 
291 P. 812, 42 Wyo. 113. 

6. S.C.—Cathcart v. Hopkins, 112 S. 
B. 64, 119 S.C. 190. 

32 C.J. p 723 note 48. 

7. Assnraaoe of good title 

A purchaser of real estate at a 
guardian’s sale has no right to In¬ 
fer, from the gua|dian’s assurance 
that he will give a good title, that 
he has acgulred a title In fee simple, 
and such assurance being given in 
good faith, without fraudulent In¬ 
tent, the purchaser, who thereby ac¬ 
quires all the interest of the ward 
In the land, cannot refuse to pay a 
promissory note given for the pur¬ 
chase money on the ground of a fail¬ 
ure of consideration.—^Findley v. 
Richardson, 46 Iowa 108. 
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8. Wls.—^Person v. Merrick. 6 Wis. 
231. 

A statute, providing that the com¬ 
mittee must pay all debts, in equal 
proportion, without giving a pref¬ 
erence to a debt founded on a spe¬ 
cialty, or on which judgment has 
been taken, refers to judgments tak¬ 
en after the appointment of the com¬ 
mittee and does not destroy the lien 
of a Judgment against real prop¬ 
erty of an Incompetent In existence 
at the time of the appointment of 
the committee.—^Application of Lan- 
nlng, 38 N.T.S.2d 27, 179 Mlsc. 188. 

9. Ill.—^Holt v. Snodgrass, 146 N.E. 
662, 316 Ill. 548. 

10. Bight to -rely 

If the purchaser acts In good faith 
without knowledge of any fraud with 
regard to the proceeding to obtain 
approval of the court for the sale, 
he may rely on the decree approving 
the sale the same as any other stran¬ 
ger to an adjudication.—Vyverberg 
V. Vyverberg, 142 N.B. 191, 310 III. 
599. 

11. Tex.—^Neal v. Holt, Clv.App., 69 

S.W.2d 603, error refused. 

18. Mortgagee of Insane ward's 
property, who obtained title Illegal¬ 
ly from ward's guardian, did not oc¬ 
cupy the position of a bona fide pur¬ 
chaser against ward.—Casper Nat. 
Bank v. Swanson, 291 P. 812, 42 
Wyo. 113. 

13. Tex.—Neal v. Holt, Clv.App., 69 
S.W.2d 603, error refused. 

14, Vt,—Smith V. Bunham, 1 Aik. 
84. 

16. Ill.—^Holt V. Snodgrass, 146 N. 

B. 562, 316 Ill. 548. 

13. N.T.—In re Valentine, 72 N.T. 
184. 
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description in the gn^ardian^s deed may be correct- 
ed.!*^ The purchaser cannot be compelled to accept 
a deed where the proceedings for the sale are void.^8 

As to proceeds. The purchaser is not bound to 
look to the distribution of the proceeds.^^ If, how¬ 
ever, the purchaser pays the purchase money to a 
commissioner appointed to sell but who has not giv¬ 
en bond as required by the decree, he does so at his 
own risk.20 

On setting aside sale. On the setting aside of a 
voidable sale of property of an insane person, where 
the purchaser has acted in good faith, there may be 
an accounting,21 and the purchaser is entitled to 
have the purchase money refunded to him22 with 
interest ;28 or the court may treat the money as an 
equitable lien on the land.24 A bona fide purchaser 
is also entitled to a refund of taxes paid,25 and to 
an allowance for improvements which he has in 
good faith placed on the land;28 and for such sums 
he is entitled to a lien on the land.27 The ward 
or his estate is entitled to recover for the use and 
occupation of the premises,28 excluding the value of 


the use of the improvemehts.29 In the cases where 
the purchaser is a party to a fraudulent sale, he is 
allowed only a refund for so much of the purchase 
money as the estate benefited thereby^® with in¬ 
terest from the time of its payment,8i and in the 
event of nonpayment he is entitled to a lien on the 
land for the sum due.22 

§ 97. -Proceeds 

Distribution of the proceeds of a sale of an Insane 
person's property should be done under direction of 
court. 

The fund of the proceeds of the sale is in custodia 
legists under the direction of the court ;84 and, in 
the absence of a lien thereon^^ or a statutory pref¬ 
erence,86 no creditor can claim a priority.®^ The 
representative of the insane person has no authority 
to use or dispose of the proceeds other than he is 
authorized to do by the court.88 Jt is applicable in 
the first instance to the specific purpose for which 
it was raised.28 Where the sale is for the purpose 
of investment, the nature of the investment is with¬ 
in the discretion of the court,40 and it should be 


17. Beferenoa to other InatrumeiLt 
The court would not be Justified 

in undertaking to correct any de¬ 
fect In the description in the guard¬ 
ian’s deed by reference to another 
instrument, which was referred to in 
the order of the probate court grant¬ 
ing the petition to convey the prem¬ 
ises, where the Instrument on which 
the probate order was made Is not 
before the court—Mexico Refracto¬ 
ries Co. V. Roberts, Mo.App., 167 S.W. 
2d 660, transferred, see, Sup., 161 
S.W.2d 420. 

18. Ky.—^Brandenburg v. Sandidge's 
Committee, 122 S.W; 620, 186 Ky. 
458. 

19. Ky.—^Murdock v. Loeser, 87 S. 
W. 808, 27 Ky.L. 1067. 

20. Va.—^Hess v. Rader, 26 Qratt. 
746, 67 Va. 746. 

21. Tenn.—^Alston v. Boyd, 6 

Humphr. 604. 

22. Mo.—Shanklin v. Ward, 236 S.W. 
64, 291 Mo. 1. 

N.T.—In re Valentine, 72 N.T. 184. 
Wls.—Mohr V. Tulip, 40 Wls. 66. 

23. Mo.—Shanklin v. Ward, 236 S. 
W. 64, 291 Mo. 1. 

Wls.—Mohr V. Tulip, 40 Wls. 66. 

24. Mo.—Shanklin v. Ward, 236 S. 
W. 64, 291 Mo. 1. 

N.Y.—^Reals v. Weston, 59 N.T.S. 
807, 28 Mlsc. 67. 

26. Mo.—Shanklin v. Ward, 236 S.W. 
64. 

Wls.—Mohr V. Tulip, 40 Wls. 66. 

26. Tenn.—^Alston v. Boyd, 6 

Humphr. 504. 

32 C.jr. p 724 note 62. 


27. Ark.—^Patton v. Taylor, 222 S. 
W. 49, 144 Ark. 254. 

28. Tenn.—^Alston v. Boyd, 6 
Humphr. 504. 

32 C.J. p 724 note 64. 

29. Wls.—Mohr v. Tulip, 40 Wls. 

66 . 

30. Ky.—Stone v. Cromie, 7 S.W. 
920, 87 Ky. 178, 10 Ky.L. 19. 

31. Ky.—Stone v. Cromie, 7 S.W. 
920, 10 Ky.L. 19. 

3& Ky.—Stone v. Cromie, supra. 
33. P€u—^Appeal of Wheatland, 17 A. 
251, 125 Pa. 38. 

Rule against alteration in succession 
of mental incompetent’s property 
see Conversion $34. 

3^ N.C.—^Ex parte Latham, 41 N.C. 
406. 

32 C.J. p 724 note 68. 

35. N.T.—^Application of Lanning, 
38 N.T,S.2d 27, 179 Mlsc. 188. 
Prior Judgment 

A stat]ite, providing that in the 
application of money arising from a 
sale of real property of an Incom¬ 
petent made for the purpose of pay¬ 
ing debts, the committee must pay 
all debts, in equal proportion, with¬ 
out giving prej^erence to a debt 
founded on a specialty or on which a 
Judgment has been taken, refers to 
Judgments obtained after the ap¬ 
pointment of the committee, and the 
holder of a Judgment obtained prior 
to the appointment of the committee, 
who consents to the sale. Is enti¬ 
tled to preference In the distribution 
of the proceeds.—^Application of Lan¬ 
ning. 88 N.T.S.2d 27. 179 Mlsc. 188, 
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36. N.T.—^Application of Lanning, 
supra. 

State’s claim for care 
Where the state did not assert pri¬ 
ority for claim for care of an incom¬ 
petent on reference of proceeding 
for sale of her realty, the state did 
not “waive” any priority to which 
it was entitled, but when the claim 
was proved. It was required to be 
paid according to whatever order of 
priority the law allowed.—^Applica¬ 
tion of Lanning, supra. 

37. N.C.—^Bx parte Latham, 41 N. 
C. 406. 

Preferences among creditors gen¬ 
erally see supra $ 91. 

38. Mass.—Quinlan v. Mealey, 169 
N.B. 778, 270 Mass. 284. 

Validity of agreement 
Unperformed agreement of con¬ 
servator of deceased’s estate to put 
proceeds of property Jointly In name 
of purchaser and widow was void, 
and widow could not have damages 
for failure to perform.—Quinlan v. 
Mealey, supra. 

39. Pa.—^Appeal of Wheatland, 17 A. 
251, 125 Pa. 88. 

40. Ala.—Fuller v. Vlncentelll, 87 
So. 335, 205 Ala. 262. 

Approval 

On application of committee of 
lunatic, circuit court had authority 
to approve sale and conveyance of 
realty of lunatic and, In same pro¬ 
ceeding, to approve Investment of 
proceeds thereof.—Sweeney’s Guard¬ 
ian ad Litem v. Sweeney’s Commit¬ 
tee, 76 S.W.2d 749, 266 Ky. 117, 
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exercised with a view to the s&fety and protection f mere enhancement or increase of its income re“ 
of the investment rather than with a view to the | tum.*i 

V. DISABILITIES ABD PBIVIIiEaES 

A. IN GENERAL 


§ dS. General Statement 

Subject to certain llmltatlona, Insanity may ba relied 
on In order to avoid a civil act; In acme Jurisdictions the 
acts of one who has been judicially declared Insane or 
mentally Incompetent are not void, but the rule Is other¬ 
wise under some statutes. 

According to an early rule at common law, a 
person of full age who was, or who had been, in¬ 
sane would not be allowed to stultify himself and 
disable his own person by insisting on his insanity 
in avoidance of any civil act done by him while he 
was insane.42 However, the rule was limited to the 
lunatic himself, and the act could be avoided by his 
privies in blood or in representation.^^ Although 
there are American cases in which the existence of 
the early English rule is recognized, no case has 
been found in which that rule has been followed to 
the extent of depriving a person of the right to al¬ 
lege his own disability.^ 5 xhe rule now recognized 
in all jurisdictions is that, subject to limitations 
hereinafter explained, insanity may be pleaded or 
set up in avoidance of a civil act^® However, the 
incapacity catmot be changed from a shield of pro¬ 
tection into a weapon of olfense.^7 


An insane person is not civilly dead.^S In some 
jurisdictions the acts of one judicially determined to 
be insane or mentally incompetent are not void,^® 
and the acts of such a person may be valid and 
binding if done during a lucid interval.^® in other 
jurisdictions, however, by force of statute, civil acts 
performed by a person adjudged insane, after ad¬ 
judication of insanity and prior to any adjudication 
that he has been restored to reason, are void and 
not merely voidable.6l In general an insane person 
cannot waive his rights.52 

Although it was at one time considered that a 
person afflicted only with an insane delusion, or in¬ 
sanity on some particular subject, was not capable 
of performing any civil act requiring volition, it is 
now well understood that a man may be thoroughly 
insane on one subject and at the same time be 
quite capable of transacting business on all others; 
and to avoid a man’s act on the ground of insane 
delusion it is necessary to show that the act under 
judicial consideration was the direct result of such 

delusion.63 

Various applications of, and limitations on, the 


41. Ala.—FuUer v. 'Vlncentelll, 87 
So. 336, 206 Ala. 262. 

42. Pa.—Wrlgrlit's Appeal. 8 Pa. 67. 
32 CJ. p 725 note 28, p 726 note 26. 
Effect of insanity of married man 

on incapacity of his wife see Hus¬ 
band and Wife § 169 c. 

43. VL—^Lazeil v. Plnnlck, 1 Tyler 
247. 4 Am.D. 722. 

32 C.J. p 726 note 24. 

44. Vt—^Lazell v. Plnnick, supra. 

32 C.J. p 726 note 25. 

45. Mass.—^Miltchell v. Klnsntnan, 6 
Pick. 481. 

Pa.—Wright’s Appeal. 8 Pa. 67. 
S.a—McCreight v. Aiken, 24 S.GL. 
66 . 

32 C.J.'p 726 note 26. 

46. Mass.—^Atwell y. Jenkins. 40 N. 
E. 178. 163 Mass. 362; 47 AnLS.R. 
468. 28 L.R.A, 694. 

32 aj. p 726 note 27. 

47. Minn.—Schultz v. Oldenburg, 
"277 N.W. 918, 202 Minn. 287. 

48. Tex.—^Lee v. Hall Music Co., 85 
S.W.2d 686, 119 Tex. 647, reversing. 
Civ.App., 1 S.W.2d 982—Texas & P. 
Ry. Co. V. Bailey, 18 S.W. 481, 82 
Tex. 19. 


49. Wash.—^Maitlen v. Hazen, 118 P. 

2d 1008, 9 Wash.2d 113. 

Person under gtiardlanship 
The acts of an incompetent person 
under guardianship, which are not 
prohibited by law. when beneficial 
to him, are legal.—^Taylor v. Superior 
Ct, 76 A. 644, 80 R.I. 660. 

Ba Wash.—^Maitlen v. Hazen. 118 P. 
2d 1008. 9 Wash.2d 118. 

51. U.S.—^National Life Ins. Co. v. 
Jayne. aC.A.Okl., 132 P.2d 868, 
reversing. D.C., 43 F.Supp. 164. 

68. TT.S.—National Life Ins. Co. v. 
Jayne, supra. 

Oonsent to sale of property of de¬ 
cedent’s estate 

An Incompetent ward does not have 
capacity to consent that executor of 
estate in which ward has an inter¬ 
est may purchase property of the 
estate either directly or indirectly. 
—^In re Jurgensmeier’s Estate, 6 N. 
W.2d 238, 142 Neb. 188. 

Whether Insane person chargeable 
with laches: 

Generally see Equity S 122. 

In suit for cancellation of instru¬ 
ment see Cancellation of Instru¬ 
ments S 61'b. ^ 


53. U.S.—^McNett v. Cooper, C.C: 

Mich., 18 F. 686. 

Ind.—Teegarden v. Lewis, 40 N.B. 

1047, 44 N.E. 9, 146 Ind. 98. 

Pa..—^Taylor v. Trich, 30 A. 1063, 166 

Pa. 586, 44 Am.S.R. 679. 

32 aJ. p 729 notes 56, 66. 

EpUeptlo war veteran under* guard¬ 
ianship 

An adult veteran of first World 
War, for whom guardian had been 
appointed under Code 1988 S§ 49-802, 
49-803 solely to handle benefits al¬ 
lowed by federal government, was 
prlma facie competent personally to 
exercise his full legal rights, in and 
out of court, with respect to all 
matters not affecting benefits, al¬ 
though suffering from “epilepsy,” 
where he was not shown to be non 
compos mentis.—^Morse v. Caldwell, 
191 S.E. 479, 65 Ga.App. 804. 

Person JudlolaUy declared Inooanpe- 
teut 

In some Jurisdictions the acta of 
a person Judicially determined to 
be insane or mentally Incompetent 
may be valid and binding if they 
are not affected by the delusions 
which were the basis of the adjudi¬ 
cation.—^Maltlen v. Hazen, 118 P.2d 
1008, 9 Wash.2d 118. 
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foregoing rules are considered infra §§ 99-121. 
Mental capacity with respect to the right to make a 
will is considered in the C.J.S. title Wills § 15 et 
seq, also 68 C.J. p 424 note 10 et seq, and the lia¬ 
bility of an insane person with respect to torts is 
considered infra §§ 122-126, and with respect to 
crimes infra §§ 127-132. 

§ 99. Gifts by Insane Persons 

Under some statutes a person who has been adjudicat¬ 
ed Insane is wholly Incapable of making a gift. 

By virtue of some statutes any person who has 
been adjudicated insane or so weak in mind as to 
be unable to manage his property is regarded as 
wholly incapable of making a giftM 

The validity of a gift made by a mentally in¬ 
competent person not adjudicated incompetent is 
discussed in Gifts §§ 13, 76. 

§ 100. Exercising Right of Election 

In general an insane person does not have capacity 
to exercise a right or power of election. 

An insane person is incapable of exercising a 
B. CAPACITY TO TAKE 

§ 103. In General 

An Insane person may acquire and hold property. 

An insane person may take title to property57 by 
inheritance®8 or by deed,®® at least when the in¬ 
strument does not impose a burden or obligation on 
the grantee;®® and it has been held that he may do 


right or power of election,®® and any election on be¬ 
half of .an insane person under guardianship ordi¬ 
narily should be exercised by the court; as discuss¬ 
ed supra § 85. 

§ 101. Eligibility for Office or Public Service 

It has been held that a person who stands adjudicated 
an Insane person does not have the capacity to hold a 
public office. 

It has been held that, although there is nothing 
in the constitution or the statutes of a state prohib¬ 
iting an insane man from holding office, and it is 
not so declared by the common law, nevertheless 
on grounds of public policy a person who stands ad¬ 
judicated an insane person cannot hold public of¬ 
fice.®® 

§ 102. Estoppel to Allege Incompetency 

Acceptance of proceeds of sale by guardian as es¬ 
topping ward to deny validity of sale is discussed 
supra § 95 d. 

Examine Pocket Parts for later cases. 

AND HOLD PEOPERTY 

so although he is under guardianship.®^ Where a 
share of premises partitioned is set off to a lunatic, 
the title is vested in him, and not in his commit¬ 
tee.®® 

In the absence of the appointment of a committee 
for an insane person, in general such person has 
sole possession and control of his property,®® and his 


54. Fa.—In re Breneiser's Estate, 
Cozn.Pl., S5 Berks Co.Li.J. 170, 57 
York Le^r.Rec. 15. 

65- U.S.—National Life Ins. Co. v. 

Jayne. aC.A.Okl., 132 F.2d 358, re- 
versing-, D.C„ 43 F.Supp. 164. 

Mich.—In re Dellow's Estate. 281 N. 
W. 659, 561, 286 Mich. 117, citing 
Corpus Juris. 

Tenn.—Folts v. Jones, 132 S.W.2d 
206, 207. 176 Tenn. 77, citing Cor- 
pus Juris. 

32 C.J. p 749 note 89. 

6& N.T.—Matter of Killeen, 201 N. 
Y.S. 209, 121 Mlsc. 482. 

67. Ky.—^Davls Committee v. Loney, 
162 S.W.2d 189, 290 Ky. 644. 

58. Mass.—Cassidy v. Truscott, 192 
N.E. 164, 287 Mass. 615. 
znheritaiLoe from iasoae parent 
An Insane person may inherit real¬ 
ty from an insane parent—Cassidy 
V. Truscott, 192 N.E, 164, 287 Mass. 
616. 


Who may take by; 

Descent generally see Descent and 
Distribution §§ 19-60. 

Will see the C.J.S. title Wills SS 
91-107, also 68 C.J. p 603 note 44 
-p 534 note 49. 

69. Ky.—Davis* Committee v. Lon¬ 
ey, 162 S.W.2d 189, 290 Ky. 644. 
Mass.—Cassidy v. Truscott 192 N.E. 

164, 287 Mass. 516. 

Mich.—Campbell v. Kuhn, 8 N.W. 

523, 46 Mich. 513, 40 Am.R. 479. 

32 C.J. p 726 note 94. 

Presumption as to aooeptanos 

(1) Acceptance of a deed is pre¬ 
sumed in behalf of an Incompetent 
person.—^Davis' Committee v. Loney, 
162 S.W.2d 189, 290 Ky. 644. 

(2) Presumption as to acceptance 
of deed to person under disability in. 
general see Deeds § 186. 

6a Mich.—Campbell v. Kuhn, 8 N. 
W. 523. 46 Mich. 613, 40 Am.R. 
479. 

61. Conn.—^Wlser v, Clinton, 72 A. 
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928, 82 Conn. 148, 151, 135 Am.S.R. 
264. 

32 C.J. p 726 note 96. 

Attempt to defeat title 
Where a conveyance of realty was 
made to an Incompetent person for 
whom a committee had been appoint¬ 
ed, It was held. In an action for re¬ 
conveyance, that the chancellor err¬ 
ed in adjudging that the incompe¬ 
tent acquired no title.—^Davis’ Com¬ 
mittee v. Loney, 162 S.W.2d 189, 290 
Ky. 644. 

62. N.T.—^Underhill v- Jackson, 1 
Barb.Ch. 73. 

63. N.T.—Finch v. Goldstein, 157 N. 
E. 146, 245 N.Y. 390, affirming 216 
N.T.S. 843, 217 App.Dlv. 707, re¬ 
versing 214 N.T.S. 86, 126 Mlsc. 
469—Jacobs v. State, 24 N.Y.S.2d 
122, 176 Mlsc. 661. 

Sffeot of oommltmeut to asylum' 
Until the appointment of a com¬ 
mittee, an Insane person retained 
sole possession and control of his 
property even after he had been com¬ 
mitted to a state hospital fer the 
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acts with respect to such property are not void,®^ 
but are voidable.®® 

§ 104. Abandonment 

A person may not have the mental capacity to aban¬ 
don his property by reason of want of capacity to form 
an Intent to abandon. 

Since abandonment involves intention, as dis-' 
cussed in Abandonment § 4, a person may be in¬ 
capable of abandoning his property by reason of 
his incapacity to form an intent to do so.®® Wheth¬ 
er a person has sufficient mental capacity to form 
such intent ordinarily is a question of fact.®*^ 

An intent on the part of an insane person to aban¬ 
don his property will not be presumed,®® even 
though the fact of his absence is admitted.®® Some 
courts have even refused to admit evidence to prove 
an intent on the part of an insane person to aban¬ 
don his property;*^® and, in order to protect his es¬ 
tate from forfeiture from an alleged abandonment, 
they have presumed conclusively that his unex¬ 
plained absence th-erefrom results from his insan- 
ity.*?! 


§ 105. Adverse Possession 

An insane parson may acquire title to real property by 
adverse possession; usually the existence of Insanity 
when possession alleged to be adverse to the Insane owner 
commences and the uninterrupted continuance of such 
insanity will toll the running of the statute against such 
owner. 

An insane person may acquire title to real estate 
by adverse possession, if he is capable of forming 
the intent to hold the possession adversely.^® Where 
the statute has begun to run in favor of one in pos¬ 
session, it is not suspended by an adjudication of 
his insanity and by his confinement in an asylum or 
hospital for the insane;*^® any person holding or 
entering under him would hold possession for his 

benefit.74 

Usually the fact of the insanity of the owner of 
land at the time when possession alleged to be ad¬ 
verse to such owner commences will toll the statute 
while such insanity continues uninterrupted.*^® In 
such case the test of mental incapacity is whether 
the subject was so mentally diseased that he was 
prevented from understanding his rights, and that, 
owing to such condition, he permitted others to as¬ 
sert ownership and acquire prescriptive title to his 
1 real estate. 7® It seems that, usually at least, to toll 


Insane pursuant to former Insanity 
L. H 80, now Mental Hygiene L, § 70; 
In this connection it has been point¬ 
ed out that the provisions of such 
section are protective, not relating 
to property except as to maintenance, 
as distinguished from provisions of 
Clv.Pract.Act § 1356 et seq provid¬ 
ing for the appointment of a com¬ 
mittee.—Pinch v. Goldstein, 157 N. 
E. 146, 245 N.T. 300, affirming 215 N. 
T.S. 843, 217 App.DIv. 707, reversing 
214 N.y.S. 85, 126 Mlsc. 469. 

64. N.Y.—Finch v. Goldstein, supra. 

65. N.Y.—Finch v. Goldstein, supra 
—^Hunn V. New York State Teach¬ 
ers' Retirement System, 28 N.Y.S. 
2d 356, 176 Mlsc. 643, reversed on 
other grounds 35 N.Y.S.2d 49, 264 
App.Dlv. 188, reversed on other 
grounds 46 N.E.2d 161, 289 N.Y. 
171. 

Oonstmotloii. of statate altering rule 
Any statute altering or varying 
rule relating to voidability of acts 
of an incompetent relating to his 
property must be given no greater 
scope or bearing than is unmistak¬ 
ably evident from its terminology 
and from an understanding of all the 
legislation on the subject.—^Hunn v. 
New York State Teachers’ Retire¬ 
ment System, supra. 

€6. Alaska-—^Whlte v. Martin, 2 
Alaska 495. 

S-C.-^athcart v. Matthews, 89 S.B. 
1021. 105 S.a 829. 


67. S.C.—Cathcart v. Matthews, su¬ 
pra. 

68. Alaska.—^Whlte v. Martin, 2 
Alaska 495. 

69. Alaska.—^White v. Martin, supra. 

70. Alaska.—^Whlte v. Martin, supra. 

71. Alaska.—^Whlte v. Martin, supra. 
78. S.C.—Cathcart v. Matthews. 89 

S.E. 1021, 106 S.C. 829. 

32 C.jr. p 725 note 8. 

78. S.C.—Carthcart v. Matthews, 74 
S.E. 985, 91 S.C. 464, Ann.Cas. 
1914A 36. 

Continuity of possession of person 
holding land adversely was not in¬ 
terrupted by his temporary absence 
from property because of commit¬ 
ment to asylum, where possession 
was not otherwise disturbed.—Daly 
V. Spencer's Committee, 83 S.W.2d 
502, 260 Ky. 19. 

Persons entitled to rely on adverse 
possession in' general see Adverse 
Possession S 6. 

74. S.C.—Carthcart v. Matthews, 74 
S.E. 985. 91 S.C. 464, Ann.CaB.1914A 
36. 

75. Neb.—Clarke v. Irwin, 88 N.W. 
783, 63 Neb. 539. 

N.a—Warllck v. Plonk, 9 S.B. 190, 
108 N.C. 81. 

Okl.—Channell v. Jones, 89 P.2d 769, 
184 Okl. 644. 

In Texas 

(1) Under Rev.St.l925 arts 6618, 
6588, Insanity of owner when pos¬ 
session was taken by another pre -1 
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vented the running of the statute 
of limitations until death of owner 
and until one year after his death 
where no administration was had.— 
Zachry v. Moody, Civ.App., 59 3.W. 
2d 846, error refused. 

(2) In view of Rev.St.l925 art 
5544, disability of insanity of own¬ 
er could not be tacked to disability 
of such owner's minor children aft¬ 
er owner’s death.—Zachry v. Moody, 
supra. 

Kaohes 

Right of person since deceased, 
and of those claiming under him, 
with respect to certain real property 
was not barred by laches where de¬ 
cedent had always been insane.— 
Blalock V. Bell, 157 S.E. 696, 172 
Ga. 818. 

Adverse possession of guardian 
against ward see Adverse Posses¬ 
sion 5 109 d. 

Deed of person non compos mentis 
as color of title see Adverse Pos¬ 
session S 72 k. 

Suspension of running of statute of 
limitations: 

Affecting adverse possession in 
general see Adverse Possession 
S 127. 

By Insanity of party in general 
see the C.J.S. title Limitations 
of Actions S 242, also 87 C.J. p 
1024 note 68-p 1026 note 81. 

76. Neb.—Clarke v. Irwin, 88 N.W. 
783, 63 Neb. 639. 

N.C.—Warlick v. Plonk, 9 S.B. 190, 
103 N.C. 81. 
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the statute the incapacity must be continuous and 
that, if during the running of the statute the subject 
has a lucid interval of sufficient duration to enable 
him understanding^ to acquire knowledge of the 
fact of such adverse possession, and that it would 
ripen into a title in the occupant, the operation of 
the statute may not be defeated.*^8 

§ 106. Prescription 

Under some statutes prescription does not run against 
an interdict. 

It has been held that prescription does not run 
against an interdict.^s Against an insane person, 
not interdicted, prescription may run in favor of a 


bona fide purchaser,80 but it will not run in favor 
of one who is not a bona fide purchaser by reason 
of his knowledge of the insanity of the original 
owner.8l A statute providing that “persons under 
interdiction” cannot be prescribed against has been 
held not applicable to a person merely committed but 
not interdicted.82 If prescription has begun to run 
in favor of a bona fide purchaser, the bad faith of 
a subsequent purchaser from the bona fide purchas¬ 
er does not prevent the running of prescription.®^ 

Questions as to acquisition of an easement by 
prescription against an insane owner are considered 
in Easements § 9. 


C. CONTRACTS, CONVEYANCES, TRANSFERS, AND ENCUMBRANCES 


§ 107. General Statement 

A court of equity guards with Jealous care all con¬ 
tracts or transactions with persons of unsound mind. 

A court of equity guards with jealous care all 
contracts or transactions with persons of unsound 
mind®^ 

§ 108. Contracts Generally 

Mental competency affording the capacity to 
consent as determinative of the validity of contracts 
generally is considered in Contracts § 133 a, the 
effect of an adjudication of insanity and the ap¬ 
pointment of a guardian infra § 112,' and the stand¬ 
ard of capacity for the execution of negotiable in¬ 
struments in Bills and Notes § 33. 

Examine Pocket Parts for later cases. 

§ 109. - General Rule 

There is no contract where one of the parties by 
reason of insanity is incapable of understanding and 
appreciating the force and effect of the agreement, 
as discussed in Contracts § 133 a, and if one of the 
parties has been adjudicated to be insane this affords 
either prima facie or conclusive proof of incapacity 
to contract, in accordance with the rules discussed 
infra § 112. 

Examine Pocket Parts for later cases. 

§ 110. - Time of Insanity 

The time of mental incapacity as affecting the va¬ 


lidity of contracts by persons not adjudicated in¬ 
competent is considered in Contracts § 133 a. The 
validity of a contract as affected by an adjudication 
of insanity of one of the parties thereto prior or 
subsequent to the execution of the contract is con¬ 
sidered infra § 112. 

Examine Pocket Parts for later cases. 

§111. iEffect of Invalidity; Void or 

Voidable 

The void or voidable character of a contract of 
an insane person who has not been so adjudicated 
is considered in Contracts § 133 c, and that of a 
contract of a person adjudicated insane infra § 112. 
Insanity as a defense to an action on commercial 
paper is discussed in Bills and Notes §§ S06 d, 755 b. 

Examine Pocket Parts for later cases. 

§ 112. -Effect of Inquisition and Guardi¬ 

anship 

a. In general 

b. As dependent on nature, extent, and 

purpose of adjudication 

c. As dependent on existence of guard¬ 

ianship 

d. Adjudication of restoration to sanity 

a. In General 

The rules with respect to the extent of an adjudicated 


7. Neb.—Clarke v. Irwin, 88 N.W. 
783, 68 Neb. 639. 

8. Neb.—Clarke v. Irwin, supra. 

’9. La.—McCredy v. Sebastln, 90 
So. 760, 150 La. 469. 

Beservatlon. of mineral servitude 
Where married man reserved min¬ 
eral servitude durlnsr existence of 


community, and thereafter died leav¬ 
ing* wife and several children &nd 
grandchildren, one child having been 
Judicially Interdicted, failure of wife, 
as owner of half Interest In servi¬ 
tude and as usufructuary of other 
half interest, to explore property 
for minerals while such incapacity 
existed, did not cause prescription 
period to extinguish servitude.—State 
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ex rel. Bourgaux v. Fontenot, 187 So. 
66. 192 La. 95. 

SO, La.—Vance v. Ellerbe, 90 So. 
735, 150 La. 388. 

81. La.—Vance v. Ellerbe, supra. 

82. La.—Vance v. Ellerbe, supra. 

83. La.—^Vance v. Ellerbe, supra. 

84. Minn.—Parrish v. Peoples, 9 N. 
W.2d 226, 214 Minn. 689. 
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Insane person's contractual disability are not uniform In 
the various Jurlsdictlonsf and In some his contracts are 
merely prlma facie Invalid while In others they are ab¬ 
solutely void. 

A contract made prior to an inquisition of lunacy 
is not necessarily invalidated by a finding of the in¬ 
quisition that the person was insane at the time 
when it was made,86 and it will not be set aside 
where no imposition is shown to have been prac¬ 
ticed on the alleged incompetent.86 On the other 
hand, the fact that an adjudication of insanity per¬ 
tains to a time subsequent to the making of the con¬ 
tract does not establish that the contract is valid,87 
and the usual rules with respect to mental capacity 
of one not adjudicated incompetent apply, as dis¬ 
cussed in Contracts § 133 a. A contract, which has 
been entered into while both parties thereto are 
sane ordinarily is not impaired or terminated by a 
subsequent appointment of a guardian for-one of 
the parties,88 but a check given by the alleged in¬ 
competent which remains unpaid is revoked by the 
subsequent adjudication and appointment of a guard¬ 
ian, leaving the payee with merely a claim against 
the estate of the incompetent88 

As a general rule an adjudication that a person 
is incompetent and the appointment of a committee 
or a guardian for him constitute constructive notice 


to all the world of the actual or presumptive inca¬ 
pacity of such person to enter into an enforceable 
contract,80 and ordinarily the contracts which he 
makes are not absolutely binding on him®! or on 
his guardian.82 However, the rules with respect 
to the extent of his incapacity and the character of 
his contracts as void or voidable are not uniform 
in the various jurisdictions. In some jurisdictions 
an adjudication of insanity is prima facie evidence 
of the person’s incapacity to enter into a contract at 
a subsequent time,83 and it raises a rebuttable pre¬ 
sumption to this effect,84 but it is not conclusive 
evidence of incapacity to contract at the subsequent 
date,® 6 and contracts thereafter made are not abso¬ 
lutely void.86 Under this rule the remoteness of 
the adjudication is a factor to be considered.®*^ In 
other jurisdictions, of which a number have express 
statutes on the subject, a finding of lunacy or in¬ 
competency and the consequent deprivation of the 
person’s control over his property render the per¬ 
son legally incapable of entering into a valid con¬ 
tract during the continuation of the adjudicated 
status,88 even pending an appeal from the adjudi¬ 
cation,8® and are conclusive evidence of his inca¬ 
pacity to contract.! His contracts, after the adjudi¬ 
cation of insanity and before he has been adjudged 
to be restored to reason, or allowed by the court to 


85. Pa.—^In je Pfell's Estate, 184 A, 
385, 287 Pa. 21. 

32 C.J. p 731 notes 73. 74. 

88. Pa.—re Pfell's Estate, su¬ 
pra. 

87. N.J.—^Peter v. Bnglert, 180 A. 
228, 118 N.J.EQ. 456. 

88. Neb.—^Phifer v. Phifer's Estate, 
199 N.W. 611, 112 Neb. 827. 

89. Wis.—^In re Thornton's Guard¬ 
ianship, 10 N.W.2d 193, 243 Wis. 
397. 

9a Alaska.—The Emporium v. 

Boyle, 7 Alaska 80. 

Cal.—^Heilman Commercial Trust & 
Savings Bsjik v. Alden, 276 P. 794, 
206 Cal. 592. 

Iowa.—^Reeves v. Hunter, 171 N.W. 
567. 185 Iowa 968. 

Mass.—^Poss v. Twenty-five Associ¬ 
ates of Roxbury, Inc., 131 N.B. 798, 
239 Mass. 296. 

N.T.—In re Long, 26 N.Y.S.2d 271, 
261 App.Dlv. 456, reversed on oth¬ 
er grounds 40 N.B.2d 247, 287 N.T. 
449, 141 A.L.R. 661—Prudential So¬ 
ciety V. Ray, 202 N.T.S. 614, 207 
App.Dlv. 496, affirmed 147 N.B. 
212, 239 N.T. 600. 

91. Iowa.—^Dean v. Estate of At¬ 
wood, 212 N.W. 371. 

Ky.—^Davis' Committee v. Loney, 162 
S,W.2d 189, 290 Ky. 644—Pearl v. 
McDowell, 3 J.J.Marsh. 668, 20 
Am.D. 199. 

82 C.J. p 781 note 76. 


BesponslbUlty of giurdlan in man¬ 
agement of insane person's estate 
negatives any power In ward to bind 
estate despite guardianship.—^^tna 
Life Ins. Co. v. Cornelius, 147 So. 632, 
226 Ala. 452. 

98. Ind.—Mock v. Stultz, 179 N.B. 

661, 97 Ind.App. 138. 

Iowa.—^In re Ost's Estate, 235 N.W. 
70, 211 Iowa 1086. 

93. ■ Pla.—^Bassett v. Federal Land 
Bank of Columbia, 123 So. 732, 98 
Pla. 266. 

Ky.—Gulley v. Commonwealth, 143 
S.W.2d 1069, 284 Ky. 98—Turpin's 
Adm'r V. Stringer, 14 S.W.2d 189, 
228 Ky. 32. 

32 C.J. p 731 note 78. 

94. U.S.—^Deposit Guaranty Bank & 
Trust Co. V. U. S., D.C.Miss., 48 
F.Supp. 369. 

95. Ala.—^^EStna Life Ins. Co. v. Cor¬ 
nelius, 147 So. 632, 226 Ala. 452. 

96. Ala.—^^tna Life Ins. Co. v. Cor¬ 
nelius, 147 So. 632, 226 Ala. 452, 
citing Corpus Jorls. 

Ark.—^Eagle v. Peterson, 206 S.W. 

55, 186 Ark. 72, 7 A.L.R. 553. 

Ill.—^Llndberg v. Mutual Nat. Bank 
of Chicago, 47 N.E.2d 651, 318 
I11.APP. 195. 

97. Ill.—^Lindberg v. Mutual Nat 
Bank of Chicago, supra. 
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9& Aria—Kay v. Kay, 89 P.2d 496, 
63 Aria 336, 121 A.L.R. 1496. 

Cal.—^Heilman Commercial Trust & 
Savings Bank v. Alden, 276 P, 794, 
206 Cal. 692. 

Conn.—^Doris v. McFarland, 166 A. 
52, 113 Conn. 594. 

Ind.—Crouse v. Holman, 19 Ind. 80— 
Mock V. Stultz, 179 N.E. 661, 97 
Ind.App. 138. 

La.—^Kupperman v. Moore, App., 166 
So. 619, reversed on other grounds 
171 So. 104, 186 La. 1000. 

Mich.—^Acacia Mut Life Ins. Co. v. 

Jago, 273 N.W. 699, 280 Mich. 860. 
N.T.—Chaddock v. Chaddock. 226 N. 
T.S. 152, 180 Mlsc. 900—Piero v. 
Franklin Sav. Bank, 207 N.T.S. 
235, 124 Misc. 38. 

Okl.—Flxico V. Ming, 66 P.2d 1027, 
176 Okl. 868. 

Pa,—^In re Breneiser's Estate, Com. 
PI., 36 Berks Co. 170, 67 Tork Leg. 
Rec. 15. 

99. Cal.—^Heilman Commercial Trust 
& Savings Bank v. Alden, 276 P. 
794, 206 CaL 592. 

1, Mich.-Acacia Mut. Life Ins, Co. 
V. Jago, 273 N.W. 699, 280 Mich. 
860. 

Minn.—Johnson v. Johnson, 8 N.W.2d 
620, 214 Minn. 462. 

N.T.—Weinberg v. Weinberg, 8 N.T. 

S.2d 341, 255 App.Dlv. 866. 

32 O.J. p 731 note 81. 
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resume control of his property, are void and not 
merely voidable,2 and it has been held that the rule 
is the same although the adjudication of insanity 
was made in another jurisdiction,2 and unknown to 
the other contracting party.^ However, the rule 
may be dependent on the nature and extent of the 
adjudication of insanity, as discussed infra subdi¬ 
vision b of this section, and the existence of guard¬ 
ianship, as discussed infra subdivision c of this sec¬ 
tion, and it applies only to those contracts which 
relate to the incompetent's estate and not to con¬ 
tracts of a personal nature which the committee or 
guardian would be unable to enter into or perform.® 

Consent of guardian. A guardian cannot give a 
blanket authorization to his ward to transact busi¬ 
ness as though he were sane,® nor can those who 
have notice of the adjudication obtain the consent 
of the guardian to trade with the ward without 
limitation.'^ The assent of the guardian to a con¬ 
tract entered into by the adjudicated incompetent 
will sustain an action on the contract against the 
other party.® 

b. As Dependent on Nature, Extent, and Pur¬ 
pose of Adjudication 

A proceeding merely to determine whether a pereon 


Is In need of treatment In a hospital for the Insane, or 
one merely for the appointment of a guardian without a 
determination of mental incapacity, does not render void 
the contracts of the person who is the subject of the pro- 
ceeding. 

Only a valid adjudication conducted in the man¬ 
ner prescribed by statute can constitute conclusive 
or prima facie evidence of the person's incapacity to 
contract.® The rule that an adjudication of lunacy 
is conclusive so as to render a contract made there¬ 
after void, as discussed supra subdivision a of this 
section, does not apply to statutory proceedings 
merely to determine whether a person is insane and 
in need of care and treatment for the purpose of 
admitting him to a hospital for the insane, and not 
for the purpose of determining his status with re¬ 
spect to managing his own affairs,!® although^ 
where the sane party had knowledge of such ad¬ 
judication, the contract has been regarded as void 
for fraud.!! The appointment of a guardian for a 
specific purpose without a finding of non compos 
mentis does not render void the contracts of the 
ward entered into during the existence of the guard¬ 
ianship,!® and under statutes permitting the court to 
appoint a guardian for a person on his own appli¬ 
cation without a finding of non compos mentis the 
ward is not rendered incompetent to make contracts, 
by the appointment.!® It has also been held that the 


2. U.S.—National Life Ins. Co. v. i 
Jayne, C.C.A.Okl., 132 F.2d 3B8, | 
reversing, D.C., 43 F.Supp. 164— 
Vallente & Co. v. Succession of 
Fuentes, C.C.A.Puerto Hlco, 76 F. 
2d 73. 

Cal.—O’Brien v. United Bank & Trust 
Co. of California, 279 P. 1048, 100 
Cal.App. 825. 

Conn.—Boris v. McFarland, 156 A. 52, 
113 Conn. 694. 

Ga.—Fields v. Union Central Life 
Ins. Co.. 152 S.E. 237, 170 Ga. 239. 

Mich.—^Acacia Mut. Life Ins. Co. v. 
Jago, 273 N.W. 599, 280 Mich. 360. 

Mo.—^Herman v. St. Francois Coun¬ 
ty Bank, App., 291 S.W. 156. 

N.T.—In re Long, 26 N.T.S.2d 271, 
261 App.Div. 456, reversed on oth¬ 
er grounds 40 N.B.2d 247, 287 
N.T. 449, 141 A.L.R. 651—Weinberg 
V. Weinberg, 8 N.Y.S.2d 341, 255 
App.Div, 366—^Plero v. Franklin 
Sav. Bank, 207 N.Y.S. 235. 124 
MIbc. 38. 

Okl.—Flxico V. Flxlco, 100 P.2d 260, 
186 Okl. 656—^Nichols v. Clement 
Mortg. Co.. 241 P. 167, 112 Okl. 
155. 

32 C.J. p 731 note 82. 

Exeoatlon. of note, 

A note executed by an adjudicat¬ 
ed Incompetent under guardianship 

is void. 

Mo.-^Herman v. St Francois County 
Bank, App.,.291 S.W. 156. 


Neb.—Burgedorff v. Hamer, 145 N.W. i 
260, 95 Neb. 113. | 

Assignment of note by the payee 
thereof during guardianship is a 
nullity.—John P, Bleeg Co. v. Pe¬ 
terson, 215 N.W. 629. 61 S.D. 602. 
3. Ga.—American Trust & Banking 
Co. V. Boone, 29 S.E. 182, 102 Ga. 
202, 66 Am.S.R. 167, 40 L.R.A. 260. 
N.Y.—Brauer v, Lawrence, 150 N.Y. 

S. 497, 166 App.Dlv. 8. 

Ga,—^American Trust & Banking 
Co. V. Boone, 29 S.E. 182, 102 Ga. 
202, 66 Am.S.R. 167, 40 L.R.A. 260. 

6. Minn.—Johnson v. Johnson, 8 N. 

W.2d 620, 214 Minn. 462. 

Mo.—^Wormlngton v. Wormington, 47 
S.W.2d 172, 226 Mo.App. 196. 

N.Y.—^Weinberg v. Weinberg, 8 N.Y. 

S.2d 341, 266 App.Div. 366. 
BeoonoUlatlon between husband and 
wife 

Act of reconciliation between one 
previously adjudged insane and his 
wife is not a contract of the na¬ 
ture requiring approval by a guard¬ 
ian.—Wormington v. Wormington, 47 
S.W.2d 172, 226 Mo.App. 195. 

Mental capacity for marriage see the 
C.J.S. title Marriage § 12, also 38 
C.J. p 1285 note 30-p 1288 note 72. 

8i Mo.—Coleman v. Farrar, 20 S.W. 
441, 112 Mo. 54—Rannells v. Ger- 
ner, 80 Mo. 474, reversing 9 Mo. 
App.- 606. 


7. Mo.—Coleman v. Farrar, 20 S.W. 
441, 112 Mo. 64. 

8. Ala.— ^tna. Life Ins. Co. v. Cor¬ 
nelius, 147 So. 632, 226 Ala. 462. 

9. Ky.—Turpin’s Adm’r v. Stringer,. 
14 S.W.2d 189, 228 Ky. 32: 

32 C.J. p 732 notes 99, 1. 
lOi Cal.—Carroll v. Carroll, 108 P. 
2d 420, 16 Cal.2d 761, prior opinion, 
App., 103 P.2d 233, and certiorari 
denied 62 S.Ct. 74, 314' U.S. 611, 
86 L.Ed. 491—In re Carnlglia’s 
Guardianship, 34 P.2d 762, 139 Cal. 
App. 629—Fetterley v. Randall, 26? 
P. 434, 92 Cal.App. 411. 

32 C.J. p 732 note 4. 

11. N.C.—Godwin V. Parker, 68 S:B. 
208, 162 N.C. 672. 

12. Ga.—Rents v. King, 17 S.B.2d 
896, 66 Ga.App. 292—Morse v. Cald¬ 
well, 191 S.E. 479, 55 Ga.App. 804. 

Ohio.—^Kimball v. Bumgardner, 16 
Ohio CIr.Ct 687, 9 Ohio Clr.Dec. 
409. 

13. Minn.—In re Ridpath*s Guard¬ 
ianship, 2 N,W.2d 661, 281 Minn. 
977. 

Approval of contract by court 
Where guardian was appointed at 
request of ward and all facts per¬ 
taining to contract, whereby ward 
and wife agreed to convey certain 
properties in another state to daugh¬ 
ter in consideration for her agree¬ 
ment to care for parents for llfe^ 
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appointment of a conservator or guardian of the 
property of an aged person incapable of taking 
care of his property, under a statute providing there¬ 
for, does not necessarily have the effect of suspend¬ 
ing the right of the ward to make contracts,and 
contracts made by the ward are not void but only 
voidable.^® 

c. As Dependent on Existence of Guardianship 

The rules with respect to whether an adjudication of 
lunacy renders subsequent contracts of the person ab- 
solutel-y void regardless of whether a guardian has or has 
not been appointed are not in accord in the various juris¬ 
dictions. 

In some jurisdictions the adjudication of lunacy 
renders subsequent contracts of the person abso¬ 
lutely void regardless of whether a guardian has 
or has not been appointed,^® but in other jurisdic¬ 
tions the contract is held not to be absolutely void 
although a committee or guardian of the person’s 
property has not been appointed.^^ in like manner 
where the adjudication of insanity remains in force 
it has been held that subsequent contracts are void 
although the guardian appointed by the court has 
been discharged,^* but there is also authority that 
a contract entered into after the discharge of the 
guardian is not necessarily void.^* An unauthor¬ 
ized and void issuance of letters of guardianship 
raises no presumption concerning the mental inca¬ 
pacity of the person under guardianship to enter 
into a valid contract.*® 

d. Adjudication of Bestoration to Sanity 

An adjudication of restoration to sanity removes the 
person's actual or presumptive Incapacity to contract. 

Ordinarily the disability to contract or the pre¬ 


sumption of contractual incapacity arising from an 
adjudication of insanity continues until the person 
is adjudged sane by a duly authorized officer or tri- 
bunal,*i whereupon his actual or presumptive inca¬ 
pacity to contract is removed,** even though his 
property is in the custody of the guardian pending 
final settlement.** A formal judicial determination 
of a return to sanity has been held to be necessary 
to restore contractual capacity,*^ but, where the 
purpose of the inquisition was merely to determine 
whether the person should be confined to an in¬ 
stitution, a discharge from the institution has been 
held to be sufficient.** In jurisdictions wherein the 
conclusive presumption of insanity does not arise^ 
where no committee or guardian has been appoint¬ 
ed, or where the presumption is destroyed by the 
discharge of the guardianship, the formality of the 
adjudication to reason, which will render the con¬ 
tract merely voidable, is immaterial.*® 

§ 113. -Avoidance and Ratification 

a. Avoidance 

b. Ratification 

a. Avoidance 

A contract entered Into by an Insane person during 
the period of his adjudicated Incompetency may be dis¬ 
affirmed by the insane person himself or by his guardian 
without resorting to an action or Judicial proceedings for 
this purpose. 

A contract entered into by an insane person dur¬ 
ing the period of his adjudicated incompetency may 
be avoided or disaffirmed by the insane person him¬ 
self**^ or by his guardian,** without resorting to an 
action or judicial proceeding for this purpose,** not- 


were submitted to court and court 
authorized sruardian to turn over to 
daughter such properties owned by 
ward In the other state, and no show¬ 
ing was made that questioned such 
transaction, court was justified In 
approving the contract.—In re Rld- 
path's Guardianship, supra. 

14. Mass.—Butler v. Butler. 11S N. 
E. 677, 225 Mass. 22. 

15. U.S.—Gurnett & Co. v. Poirier, 
C.C.A.Mass., 69 F.2d 733. 

Mass.—Butler v. Butler. 118 N.B. 
577, 225 Mass. 22. 

la. Mo.—^Herman v. St. ■ Francois 
County Bank, App., 291 S.W. 156. 
82 C.J. p 732 note 10. 

17. Ga—^Weeks v. Reliance Fertili¬ 
zer Co.. 93 S.E. 152, 20 GaApp. 
498. 

82 C.J. p 732 note 9. 

18. Ind.—^Redden v. Baker. 86 Ind. 
191. 

44 C.J.S.-18 


19. Mass.—^Willwerth v. Leonard, 31 
N.E. 299, 166 Mass. 277. 

Tex.—^Elston v. Jasper, 45 Tex. 409. 
aCK Ark.—^Watson v. Banks, 243 S. 
W. 844, 154 A^k. 896. 

21. N.T.—Carter v. Beckwith. 28 N. 
E. 582. 128 N.Y. 312. 

32 C.J. p 732 note 17. 

22. Ala—^Ward v. Stallworth. 11 So. 
2d 874, 243 Ala 651. 

Ky .—^Wilcoxson v. Martin, 129 S.W. 
96. 

23. Ala—Ward v. Stallworth. 11 So. 
2d 374. 243 Ala 651. 

24. Ind.—^Redden v. Baker, 86 Ind. 
191. 

Mo.—Kiehne v. Wessell, 58 Mo.App. 
667. 

25. Ill.—Llndberg v. Mutual Nat 
Bank of Chicago, 47 N.E.2d 551, 
818 I11.APP. 195. 

Ky.—^Davenport v. Jenkins* Commit¬ 
tee, 283 S.W. 1044, 214 Ky. 716. 

32 C. j. p 733 notes 24, 25. 
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Parole raises presumption of ca¬ 
pacity to contract—Goldbacher v. 
Cooley. 5 PaDlst. & Co. 34. 23 Luz. 
Leg.Reg. 65. 

28. Mass.—^Wlllwerth v. Leonard, 31 
N.E. 299, 156 Mass. 277. 

N.Y.—Southern Tier Masonic Relief 
Ass’n v. Ludenbach, 5 N.Y.S. 901. 

27. U.S.—Gurnett & Co. v. Poirier. 
C.C.A.Mas8.. 69 F.2d 733. 

Cal.—Heilman Commercial Trust & 
Savings Bank v. Alden, 276 P. 794, 
206 Cal. 692. 

Mich.—^De Vries v. Crofoot, 111 N. 
W. 776, 148 Mich. 183. 

28. U.S.—Gurnett & Co. v. Polrler„ 
C.C.A.Maas., 69 F.2d 783. 

Ala—^^tna Life Ins. Co. v. Corneli¬ 
us, 147 So. 633, 226 Ala 462. 

29. U.S.—^Vallente & Co. v. Succes¬ 
sion of Fuentes, C.C.A.Puerto Rico,. 
76 P.2d 78. 

Iowa—^Ayres v. Nopoulos, 216 N.W. 
258, 204 Iowa SSL 
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withstanding the other party acted in good faith,3® 
without knowledge of the adjudication^! or of the 
appointment of the conservator.^^ Rescission is not 
the exclusive remedy and the mental incapacity may 
be pleaded as a defense.^® The fact that the money, 
which the incompetent used to negotiate the con¬ 
tract which the conservator seeks to disaffirm was 
received through other voidable transactions with a 
third person does not affect the right to disaffirm 
the contract and recover the money,even though 
the conservator elects also to disaffirm the other 
transactions.36 

On disaffirmance of the contract the insane person 
should be required to return the benefits which he 
has received if he is still in possession of the sub¬ 
ject matter or its proceeds,^® but restoration is not 
necessary if nothing of value has been received.37 

The rescission of a contract because of insanity 
by one not adjudicated insane is considered in Con¬ 
tracts §§ 418 e, 438, 439, and mental incapacity as 
ground for the cancellation of instruments is dis¬ 
cussed in Cancellation of Instruments § 26. 

h. BatifLcatioiL 

A void contract of an adjudged insane person is not 
subject to ratification in its strict sense, but it may be 
ratified In form, thereby becoming a new contract ef¬ 
fective from that date. 

A contract of an adjudged insane person which 
is void is not subject to ratification in its strict 
sense,38 but it may be ratified in form, thereby be¬ 
coming a new contract effective from that date.^® 
Acquiescence by the guardian in the carrying out 
of the incompetent's void contract does not validate 
the contract.40 


The ratification of a contract by a party not ad¬ 
judged to be mentally incompetent is considered in 
Contracts § 133 c. 

§ 114. Contracts Created by Law 

An Insane person may be held liable, to the extent 
of the benefit conferred, on contracts implied or created 
by law. 

The general rule that a person cannot be held li¬ 
able on contracts entered into when he was insane 
does not prevent an insane person from being held 
liable quasi ex contractu, that is, on contracts im¬ 
plied or created by law, for which the consent of 
the party is not necessary he may be held liable 
to the extent of the benefit received by him42 or 
by some other person for whose benefit the contract 
was made.43 However, the law will imply a con¬ 
tract only to the extent to which it is necessary to 
do so ;44 and his liability extends only to the actual 
value of the benefits conferred.45 

§ 115. -Necessaries 

a. In general 

b. What are necessaries 

Bh In General 

An insane person Is liable, under an obligation Im¬ 
posed by law, for necessaries furnished to him or to 
members of his family whom he is obligated to support, 
provided there was an intent to charge therefor and 
credit was extended to him. 

Generally, when necessaries are furnished to a 
person who by reason of mental incapacity cannot 
himself make a contract, the law implies or im¬ 
poses an obligation or agreement on his part to pay 
for them;46 his liability for necessaries is deemed 


sa Mass.—Foss v. Twenty-flve As¬ 
sociates of Roxbury, Inc., 131 N. 

798, 239 Mass. 295. 

31. Iowa.—^Reeves v. Hunter, 171 N. 
W. 667, 185 Iowa 968. 

32. U.S.—Gurnett & Co. v. Poirier, 
C.C.A.Mass., 69 P.2d 733. 

Mass.—Foss v. Twenty-flve Associ¬ 
ates of Roxbury, Inc., 181 N.B. 798, 
239 Mass. 296. 

33. C€lL—H eilman Commercial Trust 
& Sayings Bank v. Alden, 276 F. 
794, 206 Cal. 592. 

34. U.S.—Gurnett & Co. v, Poirier, 
C.C.A.Mas8., 69 F.2d 733. 

35. U.S.—Gurnett & Co. v. Poirier, 
supra. 

36. Pa.—General Caamir Pulaski 
Building & Loan Ass’n v. Provident 
Trust Co. of Philadelphia, 12 A.2d 
336, 338 Pa. 198. 

37. Cal.—^Heilman Commercial Trust 
& Savings Bank v. Alden, 275 P. 
794, 206 Cal. 692. 


38. KT.—Fltzhugh v. Wilcox, 12 
Barb. 236. 

32 C.J, p 738 note 44. 

39. N.Y.—Lawrence v. Morris, 162 
N.T.S. 777, 167 App.Dlv. 186. 

40. Okl.—Flxico V. Flxlco, 100 P.2d 
260, 186 Okl. 666. 

41. Ky.—McGavock v. McGavock, 66 
S.W.2d 400, 246 Ky. 679—Turpin’s 
Adm’r v. Stringer, 14 S.W.2d 189, 
228 Ky. 32. 

Mo.—^Tock V. Tock, App., 120 S.W.2d 
169. 

32 C.J. p 738 note 60. 

42. Ky.—McGavock v. McGavock, 66 
S.W.2d 400, 246 Ky. 679. 

32 C.J. p 738 note 61. 

43. Pa.—^Flrst Nat. Bank v. Fidelity 
Title & Trust Co., 97 A. 76, 261 Pa. 
629—^Usner v. Gass, 28 Pa.Dlst. 
306. 

Liability on accommodation indorse¬ 
ment of negotiable paper see Bills 
and Notes S 765 b. 
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44, Miss.—^Hlnes v. Potts, 66 Miss. 
346. 

Neoessarlas 

’’The law implies a contract only 
to the extent that it is for neces¬ 
saries.”—McGavock v. McGavock, 
66 S.W.2d 400, 401, 246 Ky. 679. 

45. Ky.—McGavock v. McGavock, 
supra. 

32 C.J. p 739 note 64. 

46- U.S.—Christian v. Walalua Agr. 
Co., C.C.A.Hawail, 93 F.2d 608, re¬ 
hearing denied 94 F.2d 806, certio¬ 
rari granted 68 S.Ct. 949. 304 U. 
S. 663, 82 L.Ed. 1523, reversed on 
other grounds 59 S.Ct 21, 305 U.S. 
91, 83 L.Bd. 60, rehearing denied 
69 S.Ct 240, 305 U.S. 673, 88 L.Ed. 
436—Waialua Agr. Co. v. Christian, 
C.C.A.Hawall, 98 F.2d 603, rehear¬ 
ing denied 94 F.2d 806, certiorari 
granted 68 S.Ct 949. 304 U.S. 653. 
83 L.Ed. 1623, reversed on other 
grounds 69 S.Ct 21, 306 U.S. 91. 
88 L.Ed. 60, rehearing denied 69 
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rather a benefit than a disadvantage to hiin>7 So 
an insane person, sometimes by virtue of statutory 
provisions, is liable for necessaries,^^ whether fur¬ 
nished to him^® or to members of his family whom 
he is under legal obligation to support and it 
has been held that this rule applies notwithstanding 
the fact that he has been judicially declared insane 
and placed under guardianship, if the guardian con¬ 
sents or fails to provide him with necessaries,®^ but 
not otherwise.®^ If the guardianship is under a 
statute providing for the appointment of a conserv¬ 
ator or guardian of the property of an aged person 
incapable of taking care of his property, the ward 
may be liable for necessaries,®® where the conserva¬ 
tor has failed to provide him with his suitable nec¬ 


essaries.®^ 

To render an insane person liable for necessaries 
they must have been furnished with intent to charge 
therefor and not as a mere gratuity,®® and the cred¬ 
it must have been extended to him and not to a 
third person.®® 

The amount of the liability ordinarily is limited 
to the actual or reasonable value of the necessaries 
furnished or of the benefits received, and is not 
what the insane person may have promised to pay.®^ 
So, there may be a recovery on an express contract 
for necessaries to the extent of their value;®® and 
it has been held that one who lends money to an 
insane person may recover to the extent to which 
the money is used or appropriated for necessaries,®^ 


S.Ct. 240. 306 U.S. 673, 88 L.Ed. 
436. 

Arlz.—Kay v. Kay, 89 P.2d 496, 63 
Ariz. 336, 121 A.L..R. 1496. 

Cal.—^in re Doyle's Estate, 14 P.2d 
920. 126 Cal.App. 646. 

Ky._McGavock v. McGavock, 55 S. 

W.2d 400, 246 Ky. 679—Coffee v. 
Owens' Adm'r, 287 S.W. 640, 641, 
216 Ky. 142, Quoting Gorptu Juris. 

— ^Lyon V. Minor, 140 N.W. 617, 
174 Mich. 114, 46 L.R.A..N.S., 67 
and note, Ann.Cas.l916A 726 aud 
note. 

Miss.—McCully v. McCully, 168 So. 
608. 609, 175 Miss. 876, citing Oox- 
pus Juris. X 

Mo.—Tock V. Took, App., 120 S.W.2d 
169. 

N.T.—In re Marine Trust Co., 281 
N.Y.S. 663, 166 Misc. 297. 

Pa.—In re Cronin, 192 A. 397, 826 
Pa. 348. 

Tex.—Bowman v. Bowman, Civ.App., 
96 S.W.2d 667. 

Va.—Commonwealth v. Mason, 16 S. 

E.2d 114, 177 Va. 684. 

W.Va.—Linch v. Sanders, 173 S.B. 

788, 114 W.Va. 726. 

32 C.J. p 739 note 66. 

Liability of estate for necessaries 
see supra S§ 89-90. 

v 

47. Kyj—Coffee v. Owens' Adm'r, 
287 S.W. 640, 641, 216 Ky. 142, 
Quoting Corpus Jtiris. 

Pa.—^Wlrebaah v. Easton First Nat. 
Bank, 97 Pa. 643, 39 Am.R. 821. 

48. Ala.—^Duncan v. Johnson, 194 
So. 628, 289 Ala. 183. 

Cal.—^lu re Doyle's Estate, 14 P.2d 
920, 126 CaLApp. 646. 

‘ Ky.—McGavock v. McGavock, 66 S. 
W.2d 400, 246 Ky. 679. 

Mich.—Lyon v. Minor, 140 N.W. 617, 
174 Mich. 114, 45 L.R.A.,N.S., 67 
and note, Ann.Cas.1916A 726 and 
note. 

Miss.—^Martin v. De Jamette, 187 So. 
202, 185 Miss. 76. 

N.T.—^In re Marine Trust Co., 281 
N.Y.S. 663, 166 Misc. 297. 


Okl.—^Harris v. International Land 
Co., 213 P. 845, 89 Okl. 168. 

Tenn.—Cartwright v. Juvenile Court 
at Nashville. 113 S.W.2d 764, 172 
Tenn. 626. 

Tex.—Bowman v. Bowman, Civ.App., 
96 S.W.2d 667. 

82 C.J. p 739 note 69. 

49. Ala.—^Duncan v. Johnson, 194 

So. 628, 239 Ala. 183. 

Alaska.—The Emporium v. Boyle, 7 
Alaska 80. 

Mo.—Took V. Tock, App., 120 S.W.2d 
169. 

Okl.—^Harris v. International Land 
Co., 213 P. 846, 89 Okl. 163. 

Tex.—Bowman v. Bowman, Civ.App., 
96 S.W.2d 667. 

Va.—Commonwealth v. Mason, 16 S. 

E.2d 114, 177 Va. 684. 

82 C.J. p 739 note 71. 

60. Ky.—Dalton v. Dalton, 189 S.W. 
902, 172 Ky. 686. 

Tenn.—Cartwright v. Juvenile Court 
at Nashville, 113 S.W.2d 764, 766, 
172 Tenn. 626, citing Corpus Juris. 
W.Va.—^Llnch v. Sanders, 173 S.B. 
788, 114 W.Va. 726, citing Corpus 
Juris. 

32 C.J. p 739 note 72—80 C.J. p 699 
notes 36, 37. 

Under statute 

Okl.—^Harris v. International Land 
Co., 213 P. 845, 89 Okl. 168. 

61. W.Va.—Linch v. Sanders, 173 S. 
E. 788, 114 W.Va. 726. 

32 C.J. P 739 note 78. 

62. Tex.—Bowman v. Bowman, Civ. 
App., 96 S.W.2d 667. 

82 C.J. p 740 note 74. 

63. Mass.—Bellucl v. Foss, 138 N.E. 
661, 244 Mass. 401—Butler v. But¬ 
ler, 113 N.E. 577, 226 Mass. 22. 

64^ Mass.—Belluci v. Foss, 138 N.E. 

551, 244 Mass. 401. 

66. Ky.—Coffee v. Owens' Adm'r, 
287 S.W. 640, 541, 216 Ky. 142, 
Quoting Corpus Juris. 

Mo.—Tock V. Tock, App., 120 S.W.2d 
169. 

82 C.J. p 740 note 79. 

275 . • 


66L Ky.—Coffee v. Owens' Adm'r, 
287 S.W. 640, 641, 216 Ky. 142, 
Quoting Corpus Juris. 

32 C.J. p 740 note 80. 

But it has been held that “irre¬ 
spective of the liability or nonliabil¬ 
ity of a third person in ordering nec¬ 
essaries for an Incompetent, the in¬ 
competent herself ... is never¬ 
theless liable for such necessaries." 
—Stone V. Conkle, 88 P.2d 197, 199» 

31 Cal.App.2d 348. 

67. Va.—Sheltman v. Taylor, 82 S. 
E. 698, 116 Va. 762. 

32 C.J. p 740 note 82. 

Necessaries furnished before IuquL 
sltlou 

Ky.—McGavock v. McGavock, 66 S. 
W.2d 400, 246 Ky. 679. 

58. Iowa.—^Dean v. Estate of At¬ 
wood, 212 N.W. 371, 221 Iowa 1388. 

Ohio.—^Hosier v. Beard, 43 N.E. 1040, 
54 Ohio St 398, 66 Am.S.B. 720, 

I 86 L.R.A. 161. 

82 C.J. p 740 note 83. 

“Even though the appellant had 
a contract with the . . . [insane 

person], whether enforceable or not, 
if she furnished necessaries to the 
. . . [insane person] relying up¬ 

on the contract and with the inten¬ 
tion of charging therefor she may 
sue and recover on the theory of 
Quantum meruit for the reasonable 
value of such services. Irrespective 
of the contract."—Tock v. Tock, Mo. 
App., 120 S.W.2d 169, 171. 

XnoompeteiLcy destroys capacity of 
person expressly to contract for his 
necessaries.—Jerome Realty Co. v. 
Willis, 282 N.Y.S. 184, 166 Misc. 681, 
reversed on other grounds Jerome 
Realty Corporation v. Willis, 289 N. 
Y.S. 648, 160 Misc. 164. 

59. Pa.—General Casmir Pulaski 

Building & Loan Ass'n v. Provi¬ 
dent Trust Co. of Philadelphia, 12 
A.2d 836, 338 Pa. 198. 

Tex.—Jones v. Meyer, Civ.App., 248 
S.W. 777, modified on other grounds 
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but no more.®® 

Necessaries furnished by family. It has been held 
that necessaries furnished to an insane person by a 
member of his family are presumed to have been 
rendered gratuitously,unless there was an express 
promise to pay for them but the presumption is 
not conclusive, and it may be negatived and, the 
presumption being negatived, recovery may be 
had,®^ as where services rendered were necessary 
and such that they could not be expected to be per¬ 
formed gratuitously.®® 

Interest on the amount properly due may be re¬ 
coverable.®® 

b. What Are Necessaries 

Necessaries for which an Insane person may be liable 
Include not merely actual wants, but whatever Is rea¬ 
sonably necessary for the support, care, and comfort of 
him and his family according to their state and condition 
in life; and legal services may be included. 

In determining what are necessaries for an in¬ 
sane person, so as to render him liable therefor. 


substantially the same rules apply as in the case of 
infants.®*^ Whatever is reasonably necessary for 
the support, maintenance, care, and comfort of the 
insane person and his family according to their 
state and condition in life is to be regarded as nec¬ 
essaries.®® Necessaries are not limited to actual 
wants,®® but include everything that is reasonable 
and proper according to the insane person’s state 
and condition in life.*^® It Has been held that he is 
liable for labor and materials furnished in the nec¬ 
essary preservation of his estate.*^^ 

Employment of counsel, A contract with an in¬ 
sane person for legal services may be enforceable 
so far as the reasonable value of the services are 
worth, but not for the compensation as contracted 
for.72 Such services are considered as necessa¬ 
ries,*^® and a promise to pay may be implied.*^4 This 
has been said to be especially true if the legal serv¬ 
ice is rendered to an insane person who is charged 
with the commission of a crime.^® 

In order to permit a recovery the services must 
have been actually performed ;7® and the extent of 


Donaldson v. Meyer, Cbm.App., 261 
S.W. 369. 

32 C.J. p 740 note 84. 

6a Tex.—Jones v. Meyer, supra— 
Bass V. Joseph, Civ.App., 201 S.W. 
1047. 

61. lU.—FTultt v. Anderson, 12 HI, 
App. 421, appeal dismissed 108 Ill. 
378. 

Mo.—^Reando v. Mosplay, 2 S.W. 406, 
90 Mo. 261, 69 Am.R. 18. 

Claims of relatives against estate 
see supra S 89. 

68. III.—^Pruitt V. Anderson, 12 HI. 
App. 421, appeal dismissed 108 
Ill. 878. 

Mo.—Reando v. Mosplay, 2 S.W. 406, 
90 Mo. 251, 59 Am.R. 18. 

63. Ill.—Frultt V. Anderson, 12 Ill. 
App. 421, appeal dismissed 108 HI. 
378. 

82 C.J. p 740 note 91. 

64r. Ala.—^Duncan v. Johnson, 194 
So. 628, 239 Ala. 183. 

Mass.—Schaefer v. Schaefer, 161 N. 

E. 119, 255 Mass. 175. 

32 C.J. p 740 note 92. 

65. Ky.—Coffee v. Owens' Adm'r, 
287 S.W. 540, 216 Ky. 142. 

ea Mass.—Schaefer v. Schaefer, 161 
]Sr.E. 119, 255 Mass. 176. 

Tex.—^Donaldson v. Meyer, Com.App., 
261 S.W. 369. modifying Jones v. 
Meyer, Civ.App., 248 S.W. 777. 

Va.—Sheltman v. Taylor, 82 S.E. 
698. 116 Va. 762. 

67. Miss.~McCully v. McCully, 168 
So. 608, 176 Miss. 876, 

82 C.J. p 740 note 96. 


Necessaries as a Question of fact 
see infra 8 160. 

Necessaries for. infants see Infants 
8 78. 

6a Mass.—Belluci v. Foss, 138 N.B. 

661, 244 Mass. 401. 

32 C.J. p 740 note 96. 

^Wants . . • that are persoiu | 
al to body and mind are necessaries 
within this rule.”—^McCully v. Mc¬ 
Cully, 168 So. 608, 609, 176 Miss. 876. 
Food, olothlng, medicines, medical 
treatment, and taxes 
Tex.—Jones v. Meyer, Civ.App.. 248 
SW. 777, modified on other 
grounds Donaldson v. Meyer, Com. 
App., 261 S.W. 369. 

69. Pa.—La Rue v. Gilkyson, 4 Pa. 
876, 46 Am.D. 700. 

7a Ala.—^Duncan v. Johnson, 194 So. 

628, 239 Ala. 183. 

36 C.J. p 741 note 98. 

71. Tex.—^Navasota First Nat. Bank 
V. McGlnty, 69 S.W. 496, 29 Tex. 
Civ.App. 639. 

82 C.J. p 741 note 99. 

72. Tex.—Ferguson v, Fltze, Civ. 
App.. 173 S.W. 600. 

32 C.J. p 741 note 2. 

Allowance for counsel fees in ac¬ 
counting see supra 8 87. 

Claims for counsel fees against es¬ 
tate see supra 8 88. 

73. Ky.—McGavock v. McGavock, 66 
S.W.2d 400, 246 Ky. 679. 

Pa.—Carlucetti v. Dauphin Deposit 
Trust Co., 27 Pa.Dlst. & Co. 70, 
74, 42 Dauph.Co. 863, quoting Oor- 
pns Juris. 


Tex.—Jones v. Meyer, Civ.App., 248 
S.W. 777, modified on other 
grounds Donaldson v. Meyer, Com. 
App., 261 S.W. 369. 

82 C.J. p 741 note 3. 

Services for restoration to capacity 

Cal.—Stone v. Conkle, 88 P.2d 197, 
31 Cal.App.2d 348—In re Doyle’s 
Estate, 14 P.2d 920, 126 Cal.App. 
646. 

Services for release from restraint 

Iowa.—^In re Schulte's Guardianship, 
1 N.W.2d 193, 231 Iowa 28-7. 

Mich.—Lyon v. Minor, 140 N.W. 617, 
174 Mich. 114, 46 L.R.A.,N.S., 67 
and note, Ann.Cas.l915A 726 and 
note. 

74, Cal.—Stone v. Conkle, 88 P.2d 
197, 81 Cal.App.2d 848—In re 

Doyle’s Estate, 14 P.2d 920, 126 
Cal.App. 646. 

Ind.—Rautenkranz v. Plummer, 180 
N.B. 436, 76 Ind.App. 269. 

Iowa.—^In re Schulte’s Guardianship, 
1 N.W.2d 193, 231 Iowa 287. 

Pa.—Carlucetti v. Dauphin Deposit 
Trust Co., 27 Pa.Dist. & Co. 70, 74, 
42 Dauph.Co. 363, quoting OorpuB 
Jnris. 

76, Cal.—^Dorris v. Crowder, 78 P.2d 
1039, 26 Cal.App.2d 49. 

Pa.—Carlucetti v. Dauphin Deposit 
Trust Co., 27 Pa.Dlst & Co. 70, 74. 
42 Dauph.Co. 363, quoting Corpus 
Juris. 

Tex.—^Ferguson v. Fltze, Civ.App., 
173 S.W. 500. 

76, Ky.—^McGavock v. McGavock, 66 
S.W.2d 400, 246 Ky. 679, 

82 C.J. p 741 note 6. 
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the liability should be restricted to necessary serv¬ 
ices'^'^ and reasonable feesJ® Where the services 
have been faithfully and intelligently performed, the 
right to recover has been held not dependent on 
the success of the attorney’s services'^® or on the 
benefit to the insane person therefrom ;80 but there 
is authority to the contrary.*! 

§116. Contracts of Agency and Contracts of 
Agent 

Ordinarily, an Insane person cannot appoint an agent, 
although he may have an agent appointed by law. Au¬ 
thorities differ as to whether his appointment of an agent 
Js void or merely voidable. 

Ordinarily, an insane -person is incapable of se¬ 
lecting or appointing an agent.** As considered su¬ 
pra § 85, his guardian or committee is not his 
agent; and a third person cannot make a contract 
for an insane person which will bind the latter or 
his estate,** especially after adjudication of insan- 
ity.*4 However, a person who is non compos men¬ 
tis may have an agent appointed by law,** as in the 
case of an attorney appointed by the court to defend 
him in a criminal case ;** and where an attorney is 
employed by an insane person or by others for him, 
and is accepted by the court, the insane person is 
bound by such attorne)r’s actions within the legiti¬ 
mate scope of his duties.*'^ 

While by some authorities an insane person’s pow¬ 
er of attorney or other appointment of an agent is 
considered void and not merely voidable,** under 
others such power or appointment is merely void¬ 
able, and not absolutely void,** and when, in good 


faith and without knowledge of the principal’s in¬ 
sanity, consideration has been given and used for 
the lunatic’s benefit, and the third person cannot be 
restored to his former position, the agent’s power 
has been upheld so far as may be necessary equitably 
to protect the rights of such third person;** the 
court may, however, set aside the power of attorney 
and the agent’s contracts on a showing that no in¬ 
justice is thereby done to the third person.*! 

If a person legally insane is actually sane, he may 
act through an agent as any other person or may 
ratify the acts of his agent.** 

The capacity of an insane person to act as an 
agent is considered in Agency § 14,- and the termi¬ 
nation of an agency by reason of the principal’s or 
agent’s insanity, in Agency § 88. 

§ 117. Conveyances 

The mental capacity of individuals generally to 
execute a valid deed is considered in Deeds § 54. 
The validity of deeds by individuals who have been 
adjudicated incompetent, and for whom guardians 
have been appointed, is considered infra § 118. 

Examine Pocket Parts for later cases. 

§ 118. -Effect of Inquisition or Guardian¬ 

ship 

Some authorities hold the deed of an adjudicated In¬ 
competent to be void, while others hold It voidable. In 
the case of a deed executed before the grantor’s adjudica¬ 
tion of Incompetency, some authorities hold the adjudica. 
tion Inadmissible to show the grantor’s Incompetency at 
the time of the execution of the deed; but others consider 


77. Ky.—^McGavock v. McQavock, 
supra. 

32 C.J. p 741 note 7. 

78. Cal.—Stone v. Conkle, 88 P.2d 
197, 81 Cal.App.2d 348. 

Ky.—^McGavock v. McGavock, 55 S. 

W.2d 400, 246 Ky. 579. 

82 C.J. p 741 note 8. 

79. Arlz.—^Kay v. Kay, 89 P.2d 496, 
498. 53 Arlz. 336, 121 A.L.R. 1496, 
citing OoTpne JnzlB. 

Ky.—^McGavock v. McGkivock, 56 S. 

W.2d 400. 246 Ky. 579. 

82 C.J. p 741 note 9. 

80. Ky.—Fitzpatrick v. Dunden, 201 
S.W. 339, 179 Ky. 784. 

Mich.—Lyon v. Minor, 140 N.W. 517, 
174 Mich. 114, 45 L.R.A.,N.S., 67, 
and note, Ann.Cas.l915A 726 and 
note. 

81. La.—^Interdiction of Grevenlg, 
115 So. 133, 164 La. 1026. 

88. Miss.—Mitchell v. State, 176 So. 

743, 179 Miss. 814, 121 A.L.R. 258. 
N.Jl—Gates v. Williams, 187 A. 
624, 525, 101 N.J.E(i. 282, citing 
Oorpui Jiixle. 


Utah.—^Reams v. Taylor, 87 P. 1089, 
31 Utah 288, 120 Am.S.R. 930, 8 L. 
R.A.,N.S., 436, 11 Ann.Cas. 61. 

32 C}J. p 741 note 11. 

83. Tex.—^Brewer v. Hampton, Civ. 
App., 166 S.W.2d 193. 

82 C.J. p 741 note 12. 

Father could not bind Insane per¬ 
son or his estate by contract to re¬ 
pay money loaned for latter*s defense 
against criminal charge.—McGavock 
V. McGavock, 55 S.W.2d 400, 246 Ky. 
679. 

84. Md.—Glllet v. Shaw, 88 A. 894, 
117 Md. 508, 42 L.R.A..N.S., 87. 

85. Miss.—Mitchell V. State, 176 So. 
743. 179 Miss. 814, 121 A.L.R. 258. 

86. Miss.—^Mitchell v. State, supra. 

87. Miss.—^Mitchell v. State, supra. 

88. U.S.—Clark Car Co. of New Jer¬ 
sey V. Clark, D.C.Pa., 11 F.2d 814, 
modified on other grounds, C.C.A., 
Lanahan v. Clark Car Co., 11 F.2d 
820. ' 

32 C.J. p 741 note 15. 

89. Tex.—^Houston Oil Co, v. Bis- 
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kamp, Civ.App., 99 S.W.2«i 1007, 
error dismissed. 

32 C.J. p 741 note 17. 

90. N.J.—Matthlessen & Welchers 
Refining Co. v. McMahon's Adm'r, 
88 N.J.Law 686. 

Tex.—^Houston Land & Trust Co. v. 
Sheldon, Civ.App., 69 S.W.2d 796, 
error dismissed. 

32 C.J. p 741 note 20. 

Znoompotant not entirely wlthont 
understanding 

A person of unsound mind, but not 
entirely without understanding, dur¬ 
ing time In which he contracted 
through agent for loans by bank on 
security of corporation stocks pledg¬ 
ed thereto, cannot rescind contracts 
without restoring value of that with 
which bank parted In entering Into 
contracts.—^Burgess v. Security-i'lrst 
Nat. Bank of Los Angeles, 118 P.2d 
298, 144 Cal.App.2d 808. 

91. N.T.—^Person v, Warren, H 
Barb. 488. 

98. U.S.—^Hager v. Pacific MuL Life 
Ins. Co., D.C.Ky., 48 F.Supp. 22. 
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such adjudication of probative value, at least If the ad¬ 
judication was made a short time after the deed or If 
there was In the interval no change in mental condi¬ 
tion. 

The adjudication of the grantor*s insanity and 
the establishment of a guardianship for him is ad¬ 
missible in evidence as bearing on his capacity to 
execute a deed,^® and in this connection is eviden¬ 
tial not only on the question of the person's mental 
condition at the time when the insanity proceed¬ 
ings were had but also of the continued existence of 
the condition.®^ In some jurisdictions, such as those 
wherein the civil acts of an adjudicated incompe¬ 
tent are prima facie invalid but not absolutely void, 
as considered supra § 112, the conveyance of an in¬ 
dividual who has been adjudicated incompetent is 
merely voidable and not void;^^ but in other ju¬ 
risdictions, such as those in which the civil acts of 
such an individual are considered absolutely void, 
as considered supra § 112, the conveyance of an 
adjudicated incompetent is void and not merely void¬ 
able,®® Some authorities in considering whether 
the conveyance of an adjudicated incompetent is 
void, voidable, or valid refer not only to the fact 
of adjudication but also to whether the alleged in¬ 


competent is under the care of a guardian or similar 
officer,® 7 and hold that notwithstanding an individ¬ 
ual has been adjudicated non compos mentis, a deed 
made by him subsequently at a time when he is: 
mentally competent, no committee having been ap¬ 
pointed for him and no fraud or undue influence 
being present, is valid.®® Even where there has 
been an adjudication of incompetency and a guard¬ 
ian or committee has been appointed, it has been 
held that a deed executed by the alleged incompe¬ 
tent is not absolutely void if there is in fact no ac¬ 
tual and subsisting guardianship because the guard¬ 
ianship has been practically abandoned,®® or because 
the guardian or committee has died, or been dis¬ 
charged or removed without the appointment of an¬ 
other guardian or committee.^ 

It has been held that the adjudication of insanity 
is prima facie evidence of insanity at the time of 
the execution of a subsequent conveyance,2 and that 
the presumption of mental infirmity arising from the 
appointment of a guardian will prevail for at least 
a reasonable time thereafter;® but such adjudica¬ 
tion, or the appointment of a guardian, is only pri¬ 
ma facie evidence, or creates only a prima facie 


93. N.J.—Coombs V. Witte, 140 A. 
408, 104 N.J.Law 619, 

Ohio.—Lee v. Stephens, App., 50 N. 
R2d 622. 

18 C.J. p 434 note 88 [a]. 
Conclusiveness and effect of adjudi¬ 
cation £renerally see supra 9 82. 

In California 

(1) Incompetency proceedings un¬ 
der the Political Code are summary 
proceedings Instituted for a particu¬ 
lar purpose and Insanity or Inca¬ 
pacity has been held not Judicially 
determined therein within tiie mean¬ 
ing of the statute rendering invalid 
the conveyance of one whose Incom¬ 
petency has been Judicially deter¬ 
mined.—Carroll v. Carroll, 108 P.2d 
420, 16 Cal.2d 761, prior opinion, App.. 
103 P.2d 233, certiorari denied 62 S. 
Ct. 74, 314 U.S. 611, 86 L.Ed. 491. 

(2) Party knowingly executing 
trust deed or instrument still may 
lack sufficient capacity to Judge of 
the wisdom of transaction and Its 
effect on his property.—Pomeroy v. 
Collins. 243 P. 657. 198 Cal. 46. 

94. N.J.—Coombs v. Witte, 140 A 
408, 410, 104 N.J.Law 519. 

95. Ark.—^Eagle v. Peterson, 206 S. 
W. 56, 136 Ark. 72. 7 AL.R. 663. 

Effect of Invalidity of deed given by 
mental Incompetent generally see 
Deeds 9 68. 

Buie applied to lease 
Tex.—Gulf Production Co. v. Col¬ 
quitt, Civ.App., 26 S.W.2d 989, mod¬ 
ified on other grounds Colquitt v. 


Gulf Production Co., Com.App., 62 
S.W.2d 236. 

96. U.S.—National Life Ins. Co. v. 
Jayne, C.C.AOkl., 132 P.2d 868, 
reversing, D.C., 43 P.Supp. 164. 

Ga,—Williford v. Swlnt, 188 S.E. 685, 
183 Ga. 875—Atlanta Banking & 
Savings Co. v. Johnson. 176 S.E. 
904, 179 Ga. 313, 96 A.L.R. 1436. 
Idaho.—Miles v. Johanson, 238 P. 
291, 40 Idaho 782. 

Minn.—Johnson v. Johnson, 8 N.W. 

2d 620, 214 Minn. 462. 

82 C.J. p 744 note 47. ^ 

97. Knowledge of grantee 

(1) Where a conservator had been 
appointed for the property of a wo¬ 
man and before the conservatorship 
had terminated the woman conveyed 
property to her husband, such con¬ 
veyance was void, whether or not a 
copy of the petition with order of 
notice thereon, or a copy of the de¬ 
cree appointing a conservator, was 
recorded, it not appearing that the 
husband was ignorant of the fact 
that a conservator had been appoint¬ 
ed before the conveyance.—MfLrion v. 
English, 121 A 897, 45 RI. 246. 

(2) Where an individual Is adjudi¬ 
cated Insane In the state of his res¬ 
idence and an ancillary guardian is 
appointed in another state in which 
the Incompetent's realty Is located, 
a deed to the realty made after a de¬ 
cree of restoration to sanity by the 
.court of the state In which the In¬ 
competent resided, but before dls- 
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charge of the ancillary guardian¬ 
ship. Is not void if made to a bona 
fide purchaser for value, and the 
remedy of the grantor if In fact In¬ 
competent at the time of the execu¬ 
tion of the deed would be to recover 
the difference between the market 
value of the property and the price 
paid; but the deed is void if thei 
grantee had notice, notwithstanding 
the decree of restoration to sani¬ 
ty, that the grantor was in fact non. 
compos mentis.—^Ward v. Stallworth,. 
11 So.2d 374, 243 Ala. 661. 

98. Va-—^Waddy v. Grimes, 153 S.B,. 
807, 154 Va. 616. 

Absenoe of adjudloatloii of restora¬ 
tion. to sanity 

Where an individual has been ad¬ 
judged insane and no guardian is* 
appointed, or at least no one qualifies 
or acts as such, and where he there¬ 
after becomes restored to sanity, a, 
conveyance by him is valid, notwith¬ 
standing the absence of an adjudlca-- 
tion of his restoration to sanity.— 
Lower v. Schumacher^ 60 P. 688, 61 
Kan. 625—Topeka Water Supply Co. 
V. Root. 42 P. 716, 56 Kan. 187. 

99. Minn.—Thorpe v. Hanscom, 66' 
N.W. 1, 64 Minn. 201. 

Va.—Waddy v. Grimes, 163 S.B. 807. 
154 Va. 616. 

1. Va.—^Waddy v. Grimes, supra. 

8 . N.J.—Coombs v. Witte, 140 A;. 
408, 104 N.J.Law 619. 

3. Or.—^In re Ames, 67 P. 787, 40 Or.. 
495. 



44 O.J.S. 


INSANE PERSONS 


§ 120 


presumption, that the condition existed at the time 
of a subsequent conveyance,^ and its effect may be 
overcome by parol or other evidence.® 

The effect of a judgment evidencing a restoration 
of the grantor’s sanity previous to the conveyance 
is to impose the burden of proof on the person as¬ 
serting insanity at that time.® Where the inquisi¬ 
tion has been set aside a bona fide purchaser from 
the alleged incompetent may obtain a valid title al¬ 
though the inquisition is subsequently reinstated."^ 

Adjudication made after conveyance. While it 
has been held that an adjudication of incompetency 
subsequent to the execution of a conveyance is not 
admissible to establish the incompetency of the 
grantor at the time of the execution of the con¬ 
veyance,® it has also been held that such adjudica¬ 
tion is admissible, at least when it is shown that the 
mental condition of the ward had been the same 
for a considerable length of time, and was the same 
at the time of the conveyance as when the adjudi¬ 
cation was had.® An adjudication of the grantor’s 
insanity made a short time after the execution of 
the deed raises a presumption of his incompetency 
at the time of the execution of the deed,i® but it is 
not conclusive thereof,ll and the presumption may 
be rebutted and overcome by oral'testimony of his 
mental condition at the time he executed the deed.^2 

Assent of guardian. Although it has been held 
that, where the conveyance of one under guardian¬ 


ship is wholly void by force of statute, the guard¬ 
ian’s assent to it gives it no validity,there is aur 
thority to the contrary.i^ 

Conveyance to committee. There is a presump¬ 
tion against the validity of a conveyance by an in¬ 
competent to his guardian or committee but it 
has been held that such a presumption is prima 
facie only, and not conclusive. 

§ 119. -Effect of Invalidity in General 

The Invalidity of a deed executed by an adjudicated 
incompetent may destroy the lien of one to whom the 
grantee has mortgaged the property. 

The effect of an inquisition or guardianship as 
rendering the deed of a mental incompetent void or 
voidable has already been considered supra § 118. 

Where the grantee of an insane person mortgages 
the property, the mortgagee acquires no lien if he 
had actual knowledge of the grantor’s insanity and 
the adjudication thereof.^"^ However, the commit¬ 
tee of an incompetent grantor cannot defeat an ac¬ 
tion to foreclose a mortgage given by the grantee 
without avoiding the conveyance.^® 

§ 120. -Affirmance or Ratification, and 

Avoidance 

The Invalid deed of an Incompetent cannot be rati¬ 
fied during his guardianship either by the grantor or, 
In the absence of statute, by the court; and there is 
some conflict as to whether the deed can be ratified by 


4. Ky.—Fugate v. Walker, 265 S.W. 
831, 204 Ky. 767. 

18 C.J. p 429 note 81. 

5. Ky.—Logan v. Vanarsdall, 86 S. 
W. 981. 27 Ky.L. 822. 

W.Va.—^Wade v. Sayre, 123 S.E. 69, 
96 W.Va. 364. 

6. Tex.—Mitchell v. Inman, Civ. 
App.. 166 S.W. 290. 

7. Pa.—Mitchell v. Spaulding, 56 A. 
968, 206 Pa. 220. 

■8. Tex.—Joy v. Joy, Civ.App., 166 
S.W.2d 647, error refused—Wright 
V. Matthews, Civ.App., 130 S.W.2d 
413, error dismissed, Judgment 
correct. 

Fexiod between oonveyanoe and ad- 
JodicatioiL 

(1) Lunacy proceedings were held 
not evidence of unsoundness of mind 
some four years previously.—^Amer¬ 
ican Bank & Trust Co. v. Benton, 
161 So. 803, 230 Ala. 663. 

<2) The record in an incompetency 
Troceedlng was held Improperly ad¬ 
mitted to show Incompetency some 
eighteen years before, at the time 
of the execution of a conveyance.— 
Goldberg v. McCord, 229 N.T.S. 761. 
224 App.Dlv. 262, reversed on other 
grounds 166 N.H. 793, 261 KT. 28. 


AppolntxneiLt of conservator held en¬ 
titled to mtle weight 
Ill.—^Van Gundy v. Steele, 103 N.B. 
764. 261 Ill. 206. 

9. Ga-—Terry v. Buffington, 11 Ga. 
337, 56 Am.D. 423. 

Wis.—Small v. Champeny, 78 N.W. 
307, 102 Wls, 61—Giles v. Hodge, 
43 N.W. 163, 74 Wis. 360. 

Xn Oklahoma 

(1) The rule stated in the text 
has been followed.—^Keenan v. Scott, 
225 P. 906, 99 Okl. 63. 

(2) It has also been broadly as¬ 
serted, however, that an adjudica¬ 
tion of incompetency is not admissi¬ 
ble to prove the incompetency of the 
individual at a previous time when 
he executed a conveyance.—McIntosh 
V. Reason, 172 P. 446, 69 Okl, 314. 

10. Ky.—^Daviess v. State Bank & 
Trust Co., 266 S.W. 906, 206 Ky. 
17. 

Ohio.—^Lee v. Stephens, App., 60 N.B. 
2d 622. 

11. Cal.—^Albertson v. Schmidt, 17 
P.2d 158, 128 CaLApp. 344. 

Okl.—^Keenan v. Scott, 226 P. 906, 
99 Okl. 63. 


Sufficiency to overcome presumption 
of sanity 

The fact that an individual was 
adjudged incompetent does not in 
ajid of itself necessarily overcome 
the presumption that he was sane 
at a previous time when he executed 
a conveyance.—Broat v. Broat, 18 N. 
Y.S.2d 709. 

18. Okl.—^Keenan v. Scott, 225 P. 
906, 99 Okl. 63. 

13. Mo.—Rannells v. Gemer, 80 Mo. 
474, reversing 9 Mo.App. 606. 

14. Va.—Waddy v. Grimes, 163 S.E. 
807, 164 Va. 616. 

15. Va.—Waddy v. Grimes, supra. 
Conveyance to wife of committee 

If a conveyance to the committee 
would be invalid, a conveyance to the 
wife of the committee will also or¬ 
dinarily be invalid: but the egultles 
of the wife, where clearly estab¬ 
lished, may not be disregarded mere¬ 
ly because she la the wife.—^Waddy 
V. Grimes, supra. 

16. Va.—Waddy v. Grimes, supra. 

17. Elan.—^New England L. & T. Co. 
V. Spitler, 38 P. 799, 64 Kan. 660. 

1& N.Y.—German Sav. Bank v. 
Wagner, 149 N.Y.S. 654, 164 App. 
Div. 234. 
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the guardian. The guardian may disaffirm a conveyance 
of the Incompetent. 

During the period of guardianship a deed, inval¬ 
id by reason of the grantor’s insanity, cannot be 
ratified by the grantor himself^® or^ in the absence 
of statutory authorization, by the court.20 It has 
also been held that the deed cannot, in the absence 
of statutory authorization, be ratified by the guard¬ 
ian ,21 directly22 or indirectly ;23 but there is also 
authority holding that the committee of an incom¬ 
petent can ratify a voidable deed executed by the 
incompetent.24 The voidable conveyance of an in¬ 
sane person may be avoided or disaffirmed by his 
guardian or committee for him while he remains in- 
sane.25 

Principles respecting the ratification or disaffirm¬ 
ance of voidable deeds generally, including deeds 
executed by incompetent persons who have not been 
adjudicated such and for whom no guardian or 
committee has been appointed, are considered in 
Deeds § 67. 

§ 121. Mortgages 

An adjudication of Incompetency has been held evl- 
dence of incompetency existing at the time of the execu¬ 
tion of a mortgage by the Incompetent thereafter, but 
not as of a prior time when he executed a mortgage. 
The guardian may act to preserve the rights of his In¬ 
competent In property on which a mortgage given by the 
Incompetent has been foreclosed. 

An adjudication of incompetency is, according to 
some authority, prima facie, but not conclusive, evi¬ 
dence of incompetency existing thereafter at the 
time of the execution of a mortgage.^® On the 
other hand, an adjudication of insanity subsequent 
to the execution of a mortgage has been held inad¬ 


missible to show the incompetency of the mortga- 
gor.27 Principles respecting the mental capacity of 
an individual who has not been adjudicated incom¬ 
petent, and for whom no guardian has been ap¬ 
pointed, to execute a valid mortgage are considered 
in the CJ.S. title Mortgages § 139, also 32 C.J. p 
748 note 64-p 749 note 86, and 41 C.J. p 430 note 
86^ 432 note 2. 

The guardian of an insane person may redeem 
from a sale had on the foreclosure of a mortgage 
givpn prior to the appointment of a guardian,28 and 
he may sue to set aside a decree of foreclosure with¬ 
out offering to place defendants in statu quo where 
no consideration passed to the incompetent for the 
execution of the mortgage .22 However, the guard¬ 
ian of an incompetent who seeks relief with respect 
to a mortgage executed by the incompetent cannot 
at the same time both repudiate and confirm the 
mortgage and the proceedings had thereunder.30 
The right in general to contest the validity of a 
mortgage given by an incompetent, including the 
exercise of such right by persons other than the 
guardian or committee of an incompetent, is con¬ 
sidered in the CJ.S. title Mortgages §§ 146-148, also 
32 C.J. p 748 note 64-p 749 note 86, and 41 QJ, 
p 443 note 58-p 444 note 97. 

The fact that a proceeding to terminate the in¬ 
terest of a person, who had been adjudicated incom¬ 
petent, under an executory land contract given in 
connection with proceedings to discharge a mort¬ 
gage, was instituted the day before her formal dis¬ 
charge by the court has been held not to render the 
proceeding invalid.3l 

Consent to possession. Where the mortgagor was 
adjudged insane after the execution of the mort- 


19. Neb.—Coe v. Nebraska Bldgr. * 
Inv. Co.. 19S N.W. 708, 110 Neb. 
822—Gingrich v. Rogers, 96 N.W. 
166, 69 Neb. 527. 

After sanity regained 
.Declarations of grantor adjudged 
sane expressing satisfaction with 
transaction were held to constitute 
ratification of deed, estopping him 
from claiming land conveyed.—Cath- 
cart V. Stewart, 142 S.D. 498, 144 S. 
C. 252. 

20. Neb.—Coe v. Nebraska Bldg. & 
Inv. Co., 198 N.W. 708, 110 Neb. 
322—Gingrich v. Rogers, 96 N.W. 
156, 69 Neb. 527. 

Tex.—^Neal v. Holt, Clv.App., 69 S. 
W.2d 608, error refused. 

21. Neb.—Coe v. Nebraska Bldg. & 
Inv. Co., 198 N.W. 708, 110 Neb. 
322. 

Tex.—Neal v. Holt, Clv.App., 69 S.W. 

.2d 603,'error refused. 

32 C.J. p 744 note 70. 


22. Mich.—Salliotte v. Dollarhite, 
178 N.W. 694, 211 Mich. 269—King 

V. Slpley, 131 N.W. 572, 166 Mich. 
258, 84 L.R.A.,N.S., 1058, Ann.Cas. 
1912D 702. 

23. Mich.—^Klng v. Sipley, supra. 

82 C.J. p 744 note 72. 

24. N.T.—Pinch v. Goldstein, 167 
N.E. 146, 246 N.Y. 300, affirming 
216 N.T.S. 843, 217 App.Div. 707, 
which reversed 214 N.T.S. 85. 126 
Mlsc. 469. 

25. D.C.—Smith v. Smith, 29 App.D. 
C. 408. 

82 C.J. p 747 note 24. 

26. Ky.—Fugate v. Walker, 265 S. 

W. 881, 204 Ky. 767. 

Proteotlon of bona fide mortgagee 

Notwithstanding a statute declar¬ 
ing that adjudicated Incompetents 
can make no conveyance or other 
contract, It was held that where such 
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an Incompetent was given permis¬ 
sion to marry, and there was a de 
facto vacancy in the guardianship, a 
mortgagee of the Incompetent acting- 
In good faith would be protected, in 
the absence of a clear showing of In- 
competency at the time of the exe¬ 
cution of the mortgage.—^Nichols v. 
Clement Mortg. Co., 241 P. 167, 112 
Okl. 155. 

27. Tex.—Black v. Boyer, Civ.App., 
21 S.W.2d 1094, error dismissed. 

28. Wash.—^Morrison v. Steenstra,„ 
88 P. 104, 46 Wash. 176. 

29. Iowa.—^Engelbercht v. Davison,. 
213 N.W. 226, 204 Iowa 1394. 

sa Kan.—^Leavitt v. Files, 16 P- 
891, 38 Kan. 26. 

31. Minn.—McKinley v. State, 247J 
N.W. 389« 188 Minn. 326. 
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gage, and his committee elected to regard the mort- been held to be deemed properly in possession with 
gagee as mortgagee in possession, the mortgagee has the consent of the mortgagor.s^ 

D. TORTS 


§ 122. Liability of Lunatic for His Own Torts 

An Insane person Is liable for his tortsy unless the par¬ 
ticular tort Involves a specific Intention which he Is 
Incapable of entertaining. 

The general rule is that an insane person may be 
liable for his torts the same as a sane person, 
except perhaps those in which malice and, there¬ 
fore, intention are necessary ingredients.®^ His li¬ 
ability for his tort, it has been held, is not affected 
by the fact that plaintiff knew the mental condition 
of defendant and might have prevented the act,®® 
or that defendant was under guardianship at the 
time.®® 

Torts of nonfeasance. In respect of this liability 
there is no distinction between torts of nonfeasance 


and of misfeasance,®7 and consequently an insane 
person is liable for injuries caused by his tortious 
negligence.®® As far as his liability for negligence 
is concerned, he is held to the same degree of care 
and diligence as a person of sound mind.®® The 
law, however, imposes no obligations on an insane 
person to perform impossible things, and, therefore, 
he is not liable for the consequences of an inevita¬ 
ble accident which no amount of prudence and care 
could have avoided.^® 

Temporary insanity caused by plaintiff. The rule 
that an insane person is liable for damages he in¬ 
flicts does not apply where the person suffering the 
injury produced, by his own wrongful act, the tem¬ 
porary insanity or unconsciousness under which 
defendant acted.^i 


SSL N.Y.—Hoye v. Brldffewater, 118 
N.T.S. 961. 184 App.Dly. 266. 

38. Ala.—^Parke v. Descard. 118 So. 
896, 899. 218 Ala. 209, citing Ooipu 
JPnzli. 

Ill.—^Roberts v. Hayes. 1 N.B!.2d 711, 
712, 284 llLApp. 276, citing Oozpna 
Jnzls. 

Kan.—Seals v. Snow, 264 P. 848, 349, 
128 Kaa 88, citing Cknrpus Jnzls. 
Ky.—Phillips' Committee v. Ward’s 
Adm'r. 43 S.W.2d 881, 884, 241 Ky. 
25, citing Oerpns dtixis. 

K.C.—^Bryant v. Carrier, 198 S.K. 619, 
214 N.C. 191. 

Okl—Ellis V. Fixlco. 60 P.2d 162, 174 
Okl. 116. 

Pa.—Skumln v. Skumln, Com.Pl., 6 
Sch.Reg. 236. 

Tenn.—Sweeney v. Carter, 187 S.W. 

2d 892, 24 Tenn.App. 6. 

Tex.—Leary v. Oates, Clv.App., 84 
S.W.Id 486, 489, quoting Oozpus 
Jnzls. 

Vt.—Shedrlck v. Lathrop, 172 A. 680, 
106 Vt. 811. 

82 C.J. p 749 note 94. 

Knnatio held liable for partloular 
torts 

(1) Alienation of affections.— 
Shedrlck v. Lathrop, 172 A. 630, 106 
Vt 811. 

(2) Setting fires, causing Insurer 
to sustain losses.—In re Meyer's 
Guardianship, 261 N.W. 211, 218 Wla 
881—32 C.J. p 749 note 94 [b]. 

(8) Homicide. 

Ill.—Roberts v. Hayes, 1 N.H.2d 711, 
284 IlLApp. 276: 

N.a—Ballinger v. Rader, 69 S.B. 
497, 168 N.a 488. 

(4) Other torts see 82 aJT. p 749 
note 94 [c]-[h]. 


Sn Xionlslaflaa 

(1) The rule has been held Inap¬ 
plicable.—^Tancy v. Maestri, App., 
165 So. 609. 

(2) The provisions of a statute, 
that every act damaging another 
obliges him by whose fault It hap¬ 
pened to repair It, must be Inter¬ 
preted In the light of their histori¬ 
cal origin and background, and 
hence are limited by the well recog¬ 
nized civil law rule that an Insane 
person Is not liable for his tortious 
acts.—^Tancey v. Maestri, supra. 

(3) A statute, making the curators 
of Insane persons answerable for the 
damage occasioned by those under 
their care, makes the .curator per¬ 
sonally liable for such damage, and 
does not render him liable In his 
representative capacity.—^Tanoey v. 
Maestri, supra. 

34h Ky.—^Phillips* Committee v. 
Ward’s Adm’r, 48 S.W.2d 881, 884, 
241 Ky. 26, citing Oozpus Xnxls. 
N.Y.—Chaddock v. Chaddock, 226 N. 

Y.S. 162, 18Q Mlsc. 900. 

Tenn.—Sweeney v. Carter, 187 S.W. 

2d 892, 24 Tenn.App. 6. 

Tex.—^Leary v. Oates, Clv.App., 84 
S.W.2d 486, 489, quoting Oozpus 
Xozla. 

32 C.J. p 760 note 96. 

*‘ms means that so fax as a par¬ 
ticular Intent would be necessary 
In order to render a normal person 
liable, the Insane person, in order 
to be liable, must have been capa¬ 
ble of entertaining the same Intent 
and miut have entertained it In fact. 
But the law will not Inquire further 
Into hls peculiar mental condition 
with a view to excusing him If It 
should appear that delusion or other 
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consequence of hls affliction has 
caused him to entertain that Intent 
or that a normal person would not 
have entertained It.”—McGuire v. Al- 
my, 8 N.E.2d 760, 768, 297 Mass. 823. 

36, Tex.—Leary v. Oates, Clv.App., 
84 S.W.2d 486, 489, quoting Oozpus 
Juzls. 

vt—^Morse v. Crawford, 17 Vt 499, 
44 Am.D. 849. 

Mass.—^Moraln v. Devlin, 182 
Mass. 87, 42 Am.R, 428. 

Tex.—^Leary v. Oates, Clv.App., 84 S. 
W.2d 486, 489, quoting Oozpus Jn- 

ZlSL 

37. N.Y.—Williams v. Bays, 88 N. 
B. 449, 148 N.Y. 442, 42 Am.S.R. 
748, 26 L.R.A. 168—Sforza v. Green 
Bus Lines, 268 N.Y.S. 446, 160 
Mlsc. 180. 

Tex.—Leary v. Oates, Clv.App., 84 S. 
W.2d 486, 490, quoting Corpus Jtu 
zls. 

sa Ala.—^Parke v. Dennard, 118 So. 
896, 399, 218 Ala. 209, citing Oozpus 
JWs. 

N.Y.—Sforza v. Green Bus Lines, 268 
N.Y.S. 446, 160 Mlsc. 180. 

Tex.—Leary v. Oates, Clv.App.. 84 S. 
W.2d 486, 490, quoting Oozpus Jtu 
zls. 

82 C.J. p 760 note 1. 

3a N.Y.—Williams v. Hays. 88 N.B. 
449, 148 N.Y. 442, 42 Am.S.R. 748, 
26 L.R.A. 168. 

Tex.—^Leary v. Oates, Clv.App., 84 S. 
W.2d 486, 490, quoting Oozpus 
zls. 

4a N.Y.—williams v. Hays, 88 N.B. 
449, 148 N.Y. 442. 42 Am.S.R. 748, 
26 L.R.A. 168. 

41. Tenn.—Jenkins v. Hanklna 41 8. 
W. 1028, 98 Tenm 546. 
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§ 123 


§ 123. - Libel and Slander 

An Insane person’s liability for libel and slander de¬ 
pends on whether malice or Intent Is an element of the 
tort. 

Whether an insane person is or is not liable in 
damages for libel or slander depends on whether in¬ 
tent or malice is an element of the particular libel 
or slander. If it is an element, a person is not liable 
in damages therefor if, at the time of speaking or 
publishing the defamatory words, he was totally 
deranged,^* or was the victim of insane delusions 
on the subject to which the words related and, 
where defendant was not totally deranged at the 
time of uttering the words complained of, he may 
nevertheless prove the unsound condition in the mit¬ 
igation of damages.^^ If malice is not necessary in 
order to recover actual damages done by an unpriv¬ 
ileged libel or slander, an insane person may be lia¬ 
ble to the extent of the actual damages caused by 
his libel or slander, but smart money cannot be 
given against liim.^5 

§ 124. Liability of Lunatic for Torts of Oth¬ 
ers 

The liability of an Inaane paraon for tha torta of oth- 
ara acting In hla bahalf dapanda on tha nature of tha 
acta and circumatancaa that cauaad tha Injury. 

The liability of an insane person for the torts of 
others acting in his behalf depends on the nature of 
the acts and circumstances that caused the injury.^^ 

Defective premises. In case of injury caused by 
the defective condition of an insane person’s prop¬ 
erty, there is authority that, if the property is in 
charge of his committee, and the injury results from 
the negligence of the committee in taking care of 


the premises, the insane person is not liable.^? 
There is also authority that he is not liable for in¬ 
juries resulting from his guardian’s breach of a 
covenant to keep the premises safe.^8 However, it 
has also been held that the lunatic, as owner of the 
premises, is liable for such a defect, although not 
caused by his own neglect, but that of his commit¬ 
tee.*® 

Negligent operation of elevator. In regard to the 
liability for an injury caused by the negligent op¬ 
eration of a passenger elevator owned by an insane 
person, it has been held that the liability arises 
as an incident of the ownership of the property, and 
hence the insane person is liable.®® 

Negligent operation of automobile. Where the 
injury arises from the negligent operation of an 
automobile owned by the insane person but not un¬ 
der his control, he is not liable.®^ However, where 
an incompetent person is the owner and a passenger 
in an automobile, and negligently permits l^e chauf¬ 
feur to drive in a reckless manner, the incompetent 
has been held liable for injuries caused by collision 
with another automobile.®® 

§ 125. Liability of Others for Torts of Lunatic 

Tha euatodlan of an Inaane paraon may ba liable 
for tha tortloua acta of auch paraon. 

The custodian of an insane person ordinarily is 
not liable for the tortious acts of such person which 
he could not reasonably anticipate;®® but he may 
be liable where he fails to exercise reasonable care 
under the circumstances.®* Under some statutes, 
however, curators of insane persons are personally 
answerable for damage occasioned by those under 
their care,®® but the curator will not be held re- 


4aL Elan.—Wilson v. Walt, 26 P.2d 
848, 844, 188 Kan. 206, guotlnff 
Oorpu JTiizls. 

82 C.J. p 760 note 6. 

43L Kan.—Wilson v. Welt, supra. 

quoting Oorpns Jiula. 

82 G.J. p 760 note 7. 

44. Kan.—Wilson v. Walt, supra, 
quoting Corpus JUrls. 

82 CJ. p 760 note 8. 

46. Kan.—Wilson v. Walt, supra. 

quoting Oorpns Juris. 

N.Y.—^Allricli V. New York Press Co., 
60 N.Y.S. 788, 28 Misc. 168. 

46. Cal.—Campbell v. Bradbury, 176 
P. 686, 179 Cal. 864. 

Md.—Gillet V. Shaw. 88 A. 894. 11,7 
Md. 608. 

Fzauduleut representatloBB 
A claimant who had entered into 
oral contract with guardian to care 
for insane ward for a certain sum 
per week could not recover an ad¬ 
ditional amount for her services 


against deceased ward’s estate on 
theory of tort based on alleged 
fraudulent representations of ward’s 
friends and relatives as to value of 
wajrd’s property, thereby deceiving 
her into accepting a small wage.— 
In re Davenport’s Bstate, 2 N.W.2d 
17, 140 Neb. 769. 

47. N.Y.—Ward v. Bogers, 100 N.Y. 
S. 1068, 61 Misc. 299. 

32 C.J. p 760 note 18. 

48. Utah.—Beams v. Taylor, 87 P. 
1089, 81 Utah 288, 120 Am.S.B. 980, 
8 L.B.A.,N.S., 486, 11 Ann.Ca8. 61. 

49. Maas.—^Morain v. Devlin, 182 
Mass. 87. 42 Am.B. 428. 

82 C.J. p 760 note 16. 

6a Cal.—^Brlnok v. Bradbury, 176 
P. 690, 179 Cal. 876—Campbell v. 
Bradbury, 176 P. 686, 179 Cal. 864. 

61. Md.—Gillet V. Shaw, 88 A 894, 
117 Md. 608, 42 L.B.A.,N.S., 87. 
82 aj. p 760 note 17. 
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68, Okl.—^Elllls V. Flxlco, 60 P.2d 
162, 174 OkL 116. 

6a Ill.—Fisher v. Mutlmer, 12 N.B. 

2d 816. 298 I11.APP. 201. 

N.Y.—Prudential Society v. Bay, 202 
N.Y.S. 614, 207 App.Dlv. 496. af¬ 
firmed 147 N.EI. 212, 289 N.Y. 600. 
N.C.—^Bollinger v. Bader, 69 S.B3. 497, 
168 N.C. 488. 

Wash.—BSmery v. Littlejohn. 146 P- 
428. 88 Wash. 834, Ann.Caa.l916D 
767. 

64. Ky.—Whitesides v. Wheeler, 164 
S.W. 886. 168 Ky. 121. 

Wash.—Blmery v. Littlejohn, 146 P- 
428, 88 Wash. 884, Ann.Cas.l916D 
767. 

Evldenoe held Insufflnieut to show 
negligence.—^Elaher v. Mutlmer, 12 
N.B.2d 816, 298 IlLApp. 201. 

6a La.—^Yancey v. Maestri. App., 
166 So. 609. 

Liability of guardian for torta and 
acta of agents see supra J 86. 
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sponsible for torts of the interdict requiring an in¬ 
tent which the latter is incapable of entertaining.56 
Where the discharge of an insane person not fully 
recovered is within the discretion of the hospital 
authorities, the officer in charge of such hospital is 
not liable in damages for the torts committed by a 
discharged patient in the absence of malicious or 
corrupt action on his part, although he might have 
been negligent.57 

§ 126. Damages 

In an action against an Insane person for tort, the 


§ 127 

plaintiff Is limited to compensatory damages; exemplary 
damages cannot be recovered. 

In an action against an insane person for tort, 
the damages are limited to compensation for the 
acts or injury sustained by plaintiff.®* Exemplary 
damages cannot be recovered,®* and this is true even 
in those jurisdictions where punitive damages are 
recoverable in actions of tort against sane defend¬ 
ants.®* If greater damages are sought on account 
of defendant’s intent and malice, insanity is a good 
defense.*! 


INSANE PERSONS 


E. CEIMES 


§ 127. In General 

If a person becomes Insane after the commission of 
a crime, he cannot be required to plead or be tried while 
he Is in such condition. 

At common law, and in some jurisdictions by 


express statutory provision, if a person becomes in¬ 
sane after the commission of a crime, he cannot be 
required to plead or be tried while he is in such con- 
dition.®2 So, also, if accused becomes insane dur- 


56. La.—^Beaubeauf v. Reid, 4 La. 
App. 344. 

57. Wash.—^Bmery v. Littlejohn, 146 
P. 423. 83 Wash. 334, Ann.Cas. 
1915D 767. 

58. Ala.—^Parke v. Dennard, 118 So. 
396, 399. 218 Ala. 209, citing Ooar- 
pus Juris. 

Ky.—^Phillips* Committee v. Ward's 
Adm’r, 43 S.W.2d 831, 241 Ky. 25. 

Bryant v. Carrier, 198 S.H. 619, 
214 N.C. 191, 

32 C.J. p 761 note 24. 

59. Ala—^Parke v. Dennard, 118 So. 
396, 218 Ala 209. 

Ky.—^Phillips' Committee v. Ward’s 
Adm’r, 43 S.W.2d 881, 241 Ky. 26. 
N^.C.—^Bryant v. Carrier, 198 S.B. 619, 
620. 214 N.C. 191, citing Oorpmi Ju¬ 
ris. 

32 C.J. P 761 note 26—17 C.J. p 988 
note 31. 

60. N.T.—^Krom v. Schoonmaker, 3 
Barb. 647. 

32 CJ. p 761 note 26. 

81. N.H.—Jewell v. Colby, 24 A. 902, 
66 N.H. 399. 

68. U.S.—Portholfer v. Swope, C.C. 
A.Wash., 103 P.2d 707—U. S. v. 
Boylen, D.C.Or., 41 F.Supp. 724— 
Toutsey v. U. S.. Ky., 97 F. 987, 38 
C.C.A. 662, reversing, C.C., 91 F. 
864—U. S. V. I^caster, C.C.I1L, 
F.Ca8.No.l5.665, 7 Biss. 440. 

Ala.—Jones v. State, 13 Ala 153. 
Ariz.—Fralick v. State, 212 P. 877, 
26 Arlz. 4. 

Ark.—State v. Helm, 61 S.W. 916, 
69 Ark. 167—Taffe v. State, 23 Ark. 
34. 

Cal.—^People v. Perry, 94 P.2d 669, 
14 Cal.2d 387, 124 A.L.R. 1123— 
People V. Farrell, 31 Cal. 676— 
People V. Gallantler, 117 P.2d 481, 
47 Cal.App.2d 148. 

Fla—Deeb v. State, 168 So. 880, 118 


Fla 88—State ex rel. Deeb v. Fa- 
blslnskl, 152 So. 207, 111 Fla 464, 
rehearing denied 156 So. 261, 111 
Fla 454—Johnson v. State, 49 So. 
40, 57 Fla 18. 

Ga—^Flanagan v. State, 80 S.B. 660, 
103 Ga 619. 

ni.—People V. Maynard, 179 N.E. 
888, 347 Ill. 422. 

Iowa—^Maher v. Brown, 280 N.W. 
653, 226 Iowa 341—State v. Arn¬ 
old, 12 Iowa 479. 

Kan.—Ex parte Wright, 89 P. 678, 
78 Kan. 406, rehearing 86 P. 460, 
78 Kan. 406. 

Ky.—^Barrett v. Commonwealth, 269 
S.W. 26, 202 Ky. 163. 

La—State v. Elsenhardt, 169 So. 417, 
186 La 308, certiorari denied and 
appeal dismissed Elsenhardt v. 
State of Louisiana 67 S.Ct. 49, 
299 U.S. 612, 81 L.Ed. 878, rehear¬ 
ing denied 67 S.Ct. 119, 299 U.S. 
621, 81 L.Ed. 458, and certiorari 
denied and appeal dismissed Jones 
V. State, 67 S.Ct 49, 299 U.S. 611, 
81 L.Ed. 378—State V. Brodes, 100 
So. 610, 166 La 428—State v. Reed, 
7 So. 182, 41 La Ann. 681. 

Mass.—Commonwealth v. Hathaway, 
18 Mass. 299—Commonwealth v. 
Braley, 1 Mass. 103. 

Miss.—^Hoye v. State, 162 So. 644, 
169 Miss. Ill—^Hawle v. State, 88 
So. 167, 126 Miss. 689—^Mabry v. 
Hoys, 87 So. 4, 124 Miss. 144— 
Hawle V. State, 88 So. 168, 121 
Miss. 197, 10 A.L.R. 206. 

N.M.—In re Smith, 176 P. 819, 26 
N.M. 48, 3 A.L.R. 83. 

N.Y.—^People v, McElvaine, 26 N.E. 
929, 126 N.T. 696—People ex rel. 
Klesltz V. Mills, 37 N.Y.S.2d 185, 
179 Misc. 58—^People v. Nyhan, 171 
N.T.S. 466, 37 N.Y.Cr. 74. 

Ohio.—^Rosselot v. State, 23 Ohio Clr. 
Ct 370—Brock v. State, 22 Ohio 
Clr.Ot. 864, 12 Ohio Cir.Dec. 467. 
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Pa—Commonwealth v. Ragone, 176 
A. 464, 317 Pa 118—Webber v. 
Commonwealth, 13 A 427, 119 Pa. 
223, 4 Am.S.R. 634. 

Tenn.—Jordan v. State, 136 S.W. 327, 
124 Tenn. 81, 84 L.R.A,N.S., 1115. 
Tex.—Guagando v. State, 41 Tex. 626 
—Wilson V. State, 149 S.W. 117, 
67 Tex.Cr. 369—^Lermo v. State, Cr. 
App.. 68 S.W. 684. 

Vt.—State v. Kelley, 62 A. 434, 74 
Vt. 278. 

Wash.—State v. Henke, 82 P.2d 544, 
196 Wash. 186—State v. Schafer, 
286 P. 833, 166 Wash. 240—State v. 
Superior Court, 88 P. 207, 46 Wash. 
848. 

W.Va—State v. Harrison, 16 S.B. 

982, 36 W.Va 729, 18 L.R,A 224. 
Wls.—French v. State, 67 N.W. 706, 
93 Wls. 326—Crocker v. State, 19 
• N.W. 436, 60 Wls. 663. 

16 C.J. p 467 note 71. 

Capacity of Insane person to com¬ 
mit, and responsibility for, crime 
see Criminal Law §§ 66-64. 
Imposition of Judgment or sentence 
on person becoming insane after 
conviction and before sentence see 
Criminal Law 9 1669. 

Insanity after Judgment see Crim¬ 
inal Law 5 1619. 

“The insanity of an accused at the 
time of the trial goes further than 
a defense; it introduces the element 
that the accused is not fit to be 
tried.’’—^Buckler v. State, 161 So. 688, 
684, 173 Miss. 850. 

Other statements of rule 

(1) "At common law, criminal pro¬ 
ceedings against a person' after he 
had committed a crime were ar¬ 
rested during the period of his men¬ 
tal incompetency.*’—^People v. Pres¬ 
ton, 177 N.E. 761, 762, 346 Ill. 11. 

(2) "A person who, by reason of 
his insanity, is unable to compre- 
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ing the trial, the proceeding must stop.®^ Such in¬ 
sanity, however, does not abate or otherwise dispose 
of the prosecution, except to delay it, and accused 
may be tried if he afterward becomes sane again.®^ 
It has been held that a verdict of guilty may be re¬ 
ceived with suspension of judgment until defendant 
recovers sanity.®® 

The test of insanity of an accused precluding his 
being put on trial for a criminal offense is usually 
stated to be his capacity to understand the nature 
and object of the proceedings against him and to 
conduct his defense in a rational manner; and, if 
he passes this test, he may be tried, although on 
some other subjects his mind may be deranged or 
unsound.®® 


§ 128. Commitment and Bail 

In the ■ absence of a statute to the contrary, ft fs 
proper to apprehend and detain an insane person charged 
with crime. 

The apprehension and detention of an insane per¬ 
son, or one whose insanity is in doubt, on a charge 
of crime are proper.®^ In the absence of statute 
providing otherwise, it is held that the custody of 
the guardian over his insane ward is subordinate to 
that of the court, and that, where the ward is charg¬ 
ed with a crime, he is subject to incarceration, and 
the fact that he is unable to give bail does not pre¬ 
vent his incarceration.®^ In some jurisdictions, 
however, by force of statute, one who has been ju¬ 
dicially adjudged insane cannot be held to bail or 
imprisoned on a criminal charge.®® It has also been 


hend his position and to maJce a ra¬ 
tional defense cannot be tried on a 
criminal chargre while in that con¬ 
dition.”—Commonwealth v. Cllione, 
142 A. 216, 218, 293 Pa. 208—Com¬ 
monwealth V. Scovern, 140 A. 611, 
612. 292 Pa. 26. 
ftsason for mle 

The reason for the rule at com¬ 
mon law la that an Insane person 
by an act of God is disabled to make 
his defense, and, since there may be 
circumstances within his knowledge 
which would prove ,hlm Innocent but 
which because of hla mental condi¬ 
tion he could not make use of as a 
defense, he should not be tried 
during his Insanity.—^People v. May¬ 
nard, 179 N.B. 833, 347 Ill. 422. 
ZSflFeot of trial 

(1) A • trial under such circum¬ 
stances is erroneous and a verdict of 
guilty will be set aside.—Common¬ 
wealth V. Ragone, 176 A. 464, 317 Pa. 
113. 

(2) However, it has also been held 
that a statute, directing the dis¬ 
trict court not to try a person for 
crime while he is in a state of in¬ 
sanity, does not go to the Jurisdic¬ 
tion of the court, and that a fail¬ 
ure to comply with the statute is no 
ground for collateral attack.—State 
ex rel. Novak v. Utecht, 281 N.W. 
776, 203 Minn. 448. 

63. IT.S.—Toutsey v. IT. S., Ky., 97 
P. 937, 38 C.C.A. 662, reversing* 
C.C., 91 F. 864. 

La.—State v. Reed, 7 So. 132, 41 La. 
Ann. 681. 

Ohio.—Rosselot v. State, 23 Ohio Clr. 
Ct 370. 

Wash.—State v. Superior Court, 88 P. 
207, 46 Wash. 248. 

W.Va.—Gruber v. State, 3 W.Va. 699. 

64. U.S.—^Porthoffer v. Swope, C.C. 
A.Wash., 103 P.2d 707. 

Ala.—Jones v. State, 13 Ala. 163. 
Cal.—^In re Buchanan, 61 P. 1120, 
129 Cal. 330, 60 L.R.A. 378—Peo- 
- pie V. Geiger, 48 P. 389, 116 Cal. 


440—^People v. Farrell, 31 CaL 
676—People v. Cowan, 100 P.2d 
1079, 38 Cal.App.2d 144. 

Iowa.—Quaintance v. Lamb, 170 N. 

W. 398, 186 Iowa 237. 

Kan.—In re Kidd, 20 P. 626, 40 Kan. 
644. 

La.—State v. Blsenhardt, 169 So. 417, 
185 La. 308, certiorari denied and 
appeal dism^sed Eisenhardt v. 
State of Louisiana^ 67 S.Ct. 49, 
299 U.S. 512, 81 L.Ed. 378, rehear¬ 
ing denied 67 S.Ct. 119, 299 U.S. 
621, 81 L.Ed. 468, and certiorari 
denied and appeal dismissed Jones 
V. State, 67 S.Ct. 49, 299 U.S. 611, 
81 L.Ed. 378. 

N.C.—State v. Pritchett, 11 S.E. 367, 
106 N.C. 667. 

Tex.—Wilson v. State, 149 S.W. 117, 
67 Tex.Cr. 369. 

Wash.—State v. Wilson, 124 P. 1126, 
69 Wash. 236—State v. Superior 
Court, 88 P. 207, 46 Wash. 348. 

65. Pa-—Commonwealth v. Endru- 
kat, 35 Pa.Co.. 671. 

66. Cal.—People v. Perry, 94 P.2d 
569, 14 Cal.2d 887, 124 A.L.R 1123 
—In re Buchanan. 61 P. 1120, 
129 Cal. 330, 50 L.R.A. 378. 

Ill.—People V. Geary, 131 N.H. 662, 
298 Ill. 236. 

La.—State v. Genna, 112 So. 656, 163 
- La. 701, certiorari denied Genna 
V. State of Louisiana, 48 S.Ct. 22, 
276 U.S. 622, 72 L.Ed. 406. 

N.T.—Freeman v. People, 4 Den. 9, 
47 Am.D. 216. 

Philippine.—U. S. v. Guendla, 37 
Philippine 337. 

Tenn.—Jordan v. State, 136 S.W. 327, 
124 Tenn. 81, 34 L.RA.,N.S., 1116. 

Other statements 

(1) The test of a defendant’s san¬ 
ity to determine whether he shall be 
put on trial in a criminal case Is 
whether he can then make a ration¬ 
al defense. 

U.S.—Toutsey v. U. S., Ky., 97 P. 987, 
88 C.C.A. 662, reversing, C.C., 91 
F. 864. 


Miss.—^Hawie v. State, 88 So. 167, 
126 Miss. 589. 

(2) The test as to insanity at the 
time of trial is whether accused 
has sufficient mental capacity to 
recall the events of his life so that 
he can furnish to his counsel facts 
which ought to be stated and pre¬ 
sented to a Jury at his trial.—State 
ex rel. Davey v. Owen. 12 N.B.2d 
144, 133 Ohio St 96, 114 A.L.R. 686, 

(3) Additional statements. 

U.S.—U. S. V. Lancaster, C.C.I11., Fed. 

Cas.No.15.666. 7 Biss. 440. 

Tex.—Guagando v. State, 41 Tex. 626. 
Bight and wrong test Inapplicable 
The test of a defendant’s sanity 
at the time of trial is not the abil¬ 
ity to distinguish between right and 
wrong, but whether he is capable 
of properly appreciating his peril 
and of rationally assisting in his 
own defense. 

U.S.—U. S. V. Boylen, D.C.Or., 41 
F.Supp. 724. 

La.—State v. Genna, 112 So. 666, 163 
La. 701, certiorari denied Genna 

V. State of Louisiana, 48 S.Ct. 22, 
276 U.S. 622, 72 L.Bd. 406. 

N.T.—Freeman v. People, 4 Den. 9, 
47 Am.D. 216. 

Tenn.—Jordan v. State, 136 S.W. 827, 
124 Tenn. 81, 34 L.RA.,N.S., 1116. 
Wash.—State v. Henke, 82 P.2d 644, 
196 Wash, 186. 

A person aocnsed of murder, who 

has hallucinations of hearing and 
fixed delusions of persecution, is not 
capable of appreciating nature of a 
trial and conducting his defense.— 
People V. Nyhan. 171 N.T.S. 466, 37 
N.Y.Cr. 74. 

67. Cal.—^Bx parte Westcott, 270 P. 
247, 93 Cal.App. 676. 

32 C.J. p 761 note 36. 

68. Mo.—In re McWilliams, 164 S- 

W. 221, 264 Mo. 612. 

69. Kan.—^Ex parte Wright, 86 P. 
460, 74 Kan. 406, reheard 89 P- 
678, 74 Kan. 406—In re Kidd, 20 P- 
626, 40 Kan. 644. 
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held that one who has been adjudged a lunatic and 
committed to an insane institution may not be taken 
from the custody of the superintendent of such in¬ 
stitution on a capias for a crime for which he was 
indicted after having been adjudged a lunatic.*^® 

Insane persons as subject to criminal arrest is 
considered in Arrest § 2, and the admission of in¬ 
sane persons to bail has been considered in Bail § 
36 c. 

§ 129. Examination and Determination as to 
Insanity 

Accused, whose Insanity prevents his trial, sentence, 
or its execution, may be subject to a subsequent Inquiry 
as to his sanity. 

Accused, whose insanity prevents his trial, sen¬ 
tence, or its' execution, remains subject to the fur¬ 
ther orders of the court,and the court may at any 
time, even without the aid of a statute, cause him 
to be brought before it for an inquiry as to his san¬ 
ity with a view to further proceedings if he is found 
to be sane,"^^ and such inquiry may be had as often 
as the court may deem necessary.73 Such inquiry 
may be, and often is, authorized by statute.The 
practice or procedure ordinarily is regulated by stat¬ 
ute.*^® 

In some jurisdictions provision is made by statute 
for examination into the sanity of persons who 


have been arrested or charged with crime, but not 
indicted.78 In the absence of a statute, however, a 
court or judge has no authority to inquire into the 
sanity of a person who has been indicted and is at 
large on bail; and such authority is not conferred 
by the fact that the property of persons in the 
neighborhood of the alleged insane person is in dan¬ 
ger at his hands, or by a statute authorizing an in¬ 
quiry as to the sanity of a person “in confinement” 
under indictment or any other civil process.'^'^ 

The questions as to the manner or method of ex¬ 
amining or determining the existence of insanity of' 
an accused are discussed in Criminal Law in the 
following sections: insanity at the time the offense 
was committed or at the time of trial § 940; insan¬ 
ity after conviction and before sentence § 1569; and 
insanity after judgment § 1619. 

§ 130. Custody and Confinement 

Ordinarily a person who is accused, or who has been 
convicted, of a crime and who is found to be Insane will 
be committed to an asylum or hospital until recovery. 

When it is determined before or during trial or 
after conviction that accused is insane, so that he 
cannot be tried, sentenced, or punished, the only 
thing the court may do in the absence of a statute 
is to remand him to jail or prison.*^® Ordinarily, 
under the statutes, however, he is committed to an 
asylum or hospital until recovery,^9 and the statu- 


70. Miss.—Mabry v. Hoye, 87 So. 4, 
X24 Miss. 144. 

71. Wash.—State v. Superior Court, 
88 P. 207, 46 Wash. 248. 

72. N.C.—State v. Pritchett, 11 S. 
E. 357. 106 N.C. 667. 

Wash.—State v. Superior Court, 88 
P. 207, 45 Wash. 248. 

32 CJ. p 762 note 61. 

73. N.C.—State v. Pritchett, 11 S. 
E. 367, 106 N.C. 667. 

74. Cal.—In re Buchanan, 61 P. 
1120, 129 Cal. 330, 60 L.R.A. 378. 

Iowa.—Qualntance v. Lamb, 170 N. 

W. 398, 185 Iowa 237. 

76. Cal.—^In re Buchanan, Cl P. 1120, 
129 Cal. 330, 50 L.R.A. 378. 

32 C.J. p 762 note 64. 

76. Iowa.—Qualntance v. Lamb, 170 
N.W. 398, 186 Iowa 237. 

32 C.J. p 761 note 46. 

77. Ala.—^Ex parte Trice, 68 Ala. 
546. 

78. Miss.— Daggett v. State, 144 So. 

' 854, 165 Miss. 488. 

32 C.J. p 752 note 66, p 754 note 76. 
[a]. 

79. U.S.—Porthoffer v. Swope, C.C. 
A.Wash., 103 F.2d 707. 

Cal.—People v. Superior Court of 
Contra Costa County, 47 P.2d 724, 
4 Cal.2d 186. 


Ill.—People V. Summers, 272 Ill.App. 
174. 

Iowa.—State v. Demara, 231 N.W. 
337, 210 Iowa 726. 

Kan.—Ex parte Light. 78 P.2d 23, 147 
Kan. 657. 

La.—State v. Elsenhardt, 169 So. 417, 
1S5 La. 308, certiorari denied and 
appeal dismissed Elsenhardt v. 
State of Louisiana, 67 S.Ct. 49. 299 
U.S. 512, 81 L.Ed. 378, rehearing 
denied 67 S.Ct 119, 299 U.S. 621, 81 
L.Ed. 468, and certiorari denied 
and appeal dismissed Jones v. 
State of Louisiana, 67 S.Ct 49, 299. 
U.S. 611, 81 L.Ed. 378—State v. 
Erodes, 100 So. 610, 166 La. 428. 
N.H.—State v. Long, 4 A.2d 865, 90 
N.H. 103, exceptions overruled 6 
A.2d 762, 90 N.H. 103. 

N.T.—People v. Nyhan, 171 N.Y.S. 
466, 37 N.Y.Cr. 74—People v. Trip¬ 
oli, 38 N.Y.S.2d 288—People v. 
O’Connor, 16 N.Y.S.2d 166. 
Ohio.-State v. Clark, 181 N.B. 784, 
102 Ohio St. 404—State ex rel. 
■ Bricker v. Griffith, App., 36 N.B.2d 
489—State ex reL Wyman v. Turk, 
23 N.B.2d 644, 62 Ohio App. 227 
—Penney v. State, 16 Ohio App. 
617. 

Pa.—Commonwealth v. Schirmer, 32 
Fa.Dist & Co. 36. 
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Wis.—Crocker v. State, 19 N.W. 436, 
60 Wls. 653. 

32 C.J. p 762 notes 67, 68—16 CJ.J. 

p 792 note 78. 
laegal effect of transfer 

The certificate of the prison offl- 
clal to the warden as to the prison¬ 
er's insanity, and his transfer to an 
asylum, is not a Judicial determina¬ 
tion of insanity.—In re Stephanl’s 
Will, 294 N.Y.S. 624, 260 App.Dlv. 
263, reversing in part In re Steph- 
anl's Estate, 288 N.Y.S. 486, 169 Misc. 
43. 

Proper Institution 
Under statute, a trial Judge who 
finds defendant to be presently in¬ 
sane is not necessarily required to 
commit defendant to hospital for 
criminal insane, but his duty In such 
case is to take proper steps to have 
defendant committed to proper in¬ 
stitution.—State V. Hebert, 172 So. 
167, 186 La. 308. 

Bight to oomponsatlon while in hos¬ 
pital 

Where inmate of prison was de¬ 
clared Insane and transferred to 
state hospital, it has been held that 
he was not entitled to compensa¬ 
tion for earnings allegedly due him 
I for period of confinement in hospl- 
I tal, in absence of rule allowing pay- 
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tory procedure for such commitment should be fol¬ 
lowed. 8*0 The general rule is that his detention or 
confinement lasts until his restoration to sanity is 
adjudicated in the manner provided,although de¬ 
tention beyond the term of imprisonment has been 
held to be improper.^^ Statutes usually provide for 


the transfer of insane persons under indictment or 
conviction from the asylum or hospital to the cus¬ 
tody of the sheriff of the proper county for trial or 
judgment, or for the transfer of insane convicts to 
prison, on their restoration to sanity.^^ Even in the 
absence of such a statute, where the court has com¬ 


ment of earnings to prisoners while 
confined in the hospital.—Greene v. 
State, 26 N.Y.S.2d 426, 176 Misc. 8. 
80. Mich.—Palmer v. Kalamazoo 

Cir. Judge. 47 N.W. 366. 83 Mich. 

628. 

32 C.J. P 678 note 76. 

Governor held to be without au¬ 
thority to order a girl, sentenced to 
the industrial school as incorrigi¬ 
ble, to be conveyed to the colony for 
feeble-minded.—^Ex parte Griggs, 248 
S.W. 609. 214 Mo.App. 304. 

Judicial trial 

(1) Under some statutes, the va¬ 
lidity of which has been upheld, a 
prisoner of unsound mind may be or¬ 
dered to a hospital without a judicial 
trial.—^Estabrook v. King, C.C.A.MO.. 
119 P.2d 607—^Douglas v. King, C.C.A. 
Mo.. 110 F.2d 911, 127 A.L.R. 1200. 

(2) An order, however, transfer¬ 
ring a prisoner sentenced to a city 
penitentiary to a state hospital for 
the criminal insane, which purported 
to adjudge prisoner insane without 
notice and without a hearing, was 
held to be a nullity.—People ex rel. 
Greenwell v. McNeill. 28 N,Y.S.2d 
839. 262 App.Div. 912. 

Probate court 

(1) Under some statutes a probate 
court has no jurisdiction to trans¬ 
fer a criminal Insane prisoner from 
prison to hospital for the criminal 
Insane.—^Auditor General v. Oleznlc- 
zak. 4 N.W.2d 679, 302 Mich. 336. 

(2) Court of common pleas held to 
have jurisdiction to make necessary 
orders, and probate court held not 
to have such jurisdiction.—State v. 
Clark. 131 N.E. 734, 102 Ohio St. 404 
—State ex rel. Walts v. Bushong, 17 
N.E.2d 943. 69 Ohio App. 319. 

81. Iowa.—Maher v. Brown, 280 N. 

W. 663. 225 Iowa 341. 

Ohio.—^Penney v. State, 16 Ohio App. 

617. 

Va.—SetlifC v. Commonwealth, 173 S. 

E. 617, 162 Va. 806. 

32 C.J. p 762 note 69. 

Oeztlfloatiou of sanity 

(1) Freduently, under the statutes, 
there is no method of securing the 
release of an accused committed as 
presently insane unless he is certified 
by the institution as sane.—^People 
V. Kautzler. 37 N.Y.S.2d 877. ' 

(2) The action of the superintend¬ 
ent of hospital for Insane in making 
ofiBlcial record and in reporting to 
sherlfl that defendant, in murder 
prosecution, who had been commit¬ 
ted to hospital for insanity but who 


was never considered insane by su¬ 
perintendent, was not Insane, con¬ 
stituted sufficient certification of de¬ 
fendant’s sanity to Justify the proper 
officials in proceeding with criminal 
prosecution, although superintendent 
did not certify that defendant had 
recovered his sanity.—People v. Su¬ 
perior Court of Contra Costa County, 
47 P.2d 724, 4 Cal.2d 136. 

(3) Presumption existed that the 
certification of the superintendent of 
hospital for insane as to sanity of 
defendant In murder prosecution met 
with court’s approval, especially 
where same judge presided at insan¬ 
ity proceeding, and in proceedings 
subsequent to time of superintend¬ 
ent’s certification.—People v. Superi¬ 
or Court of Contra Costa County, 
supra. 

Order restoring citizenship rights 

The fact of accused's sanity is es¬ 
tablished, at least prima facie, by 
his discharge from the state hos¬ 
pital, and the failure of the court 
to perform a ministerial duty in en¬ 
tering an order restoring his citizen¬ 
ship rights does not deprive the 
court of Jurisdiction in the criminal 
proceedings against him.—Smith v. 
Roach, 106 P.2d 636, 66 Wyo. 206, 

Petition for reexamination. 

(1) Under some statutes, a person 
adjudged insane at time of trial and 
committed to an institution for the 
insane may petition for a reexami¬ 
nation as to his sanity.—State v. 
Shaughnessy, 236 N.W. 667, 205 Wia I 
136. 

(2) Such person is entitled to a 
Jury trial on question of sanity.— 
State V. Shaughnessy, supra. 

(3) However, if there is a deter¬ 
mination of sanity, such person can¬ 
not be removed or discharged except 
on the order of the court having Ju¬ 
risdiction of the person for trial, 
sentence, or commitment.—State v. 
Shaughnessy, supra. 

Transfer to federal institution. 

(1) Where defendant has been 
committed to a state hospital for the 
criminal insane, the county court has 
been held to be without authority to 
direct his release and to order that 
his custody be transferred to a fed¬ 
eral institution for hospitalization 
as a war veteran.—^People v. Edsall, 
12 N.Y.S.2d 449, 171 Mlsc. 277—Peo¬ 
ple V. Steurle, 12 N.Y.S.2d 453. 

(2) If a committee of the person 
of such a veteran has been appoint¬ 
ed. however, such an application will 
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be granted.—^People v. Cote, 12 N.Y. 
S.2d 451. 

(3) A statute, providing that, when 
it appears that a mentally incom¬ 
petent veteran is eligible for treat¬ 
ment in a United States Veterans' 
Bureau Hospital, the courts are au¬ 
thorized to communicate with the 
official in charge and may direct such 
veteran’s commitment to such hos¬ 
pital, does not allow the commitment 
of a person charged with a capital 
offense to a hospital beyond the ter¬ 
ritorial Jurisdiction of the state.— 
Doggett V. State, 144 So. 854, 166 
Miss. 488. 

88. Proper procedure 
Where person is transferred from 
penitentiary to hospital for insane, 
if those in charge of hospital believe 
he should be confined there after 
sentence has expired, it is their duty 
to cause proper legal proceedings to 
be Instituted.—State ex rel. Sullivan 
V. Cocke, 68 S.W.2d 933, 167 Tenn. 
253. 

83. Cal.—^People v. Superior Court 
of Contra Costa County, 47 P.2d 
724, 4 Cal.2d 136—In re Buchanan, 
61 P. 1120, 129 Cal. 330, 60 L.R.A. 
378. 

Iowa.—^Maher v. Brown, 280 N.W. 
663, 226 Iowa 341—Quaintance v. 
Lamb, 170 N.W. 398, 186 Iowa 237. 
N.Y.—^People v. La Prenie, 209 N. 
Y.S. 661, 124 Mlsc. 731—People v. 
O’Connor, 16 N.Y.S.2d 166. 

Ohio.—State ex rel. Bricker v. Grif¬ 
fith, App., 36 N.E.2d 489. 

Tenn.—State ex rel. Sullivan v. 
Cocke, 68 S.W.2d 933, 167 Tenn. 263 
—^Pirby V. State, 3 Baxt. 368. 
Va.—SetlifC v. Commonwealth, 173 S. 

B. 617, 162 Va. 806. 

Wyo.—Smith v. Roach, 106 P.2d 
536, 56 Wyo. 205. 

32 C.J. p 753 note 60. 

Notice of restoratlou of zanlty 
The statute authorizing superin¬ 
tendent of state hospital to discharge 
any patient whose reason is fully 
restored, in so far as it authorizes 
discharge of Insane convicts, must 
be read in connection with statutory 
provisions respecting commitment to 
such hospitals of convicts becoming 
insane pending execution of sentenc¬ 
es against them, so that officers of 
^uch institutions may not discharge 
such convicts without affording oth¬ 
er state law enforcement officers op¬ 
portunity to carry criminal courts' 
judgments into execution by giving 
governor due notice of such convicts’ 
restoration to reason.—State v. 
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mitted a person under indictment or conviction to 
an asylum under statutory authority, it has the pow¬ 
er, on his subsequently becoming sane, to order his 
discharge into the custody of the sheriff for the 
purpose of trial or judgment.84 

Mental defectives. Under statute in some juris¬ 
dictions, a person charged with, or convicted of, a 
criminal offense, who has been found to be a men¬ 
tal defective, may be committed to an institution 
for defective delinquents.*® Also, under permissive 
statutes, a person committed to a state insane hos¬ 
pital, on being found to be mentally defective rath¬ 
er than insane, may be transferred to an institution 
for defective delinquents, rather than returned for 
trial.** Some statutes make provision for the re¬ 
tention in custody of a defective delinquent after 
the expiration of the term for which he has been 
sentenced if the court is satisfied that the prisoner 
is a mental defective.*^ 

Criminal sexual psychopathic persons. Under 
some statutes, the validity of which has been upheld. 


a person determined to be a criminal sexual psycho¬ 
pathic person may be committed to the state hospital 
commission to be confined in an appropriate state 
institution until recovery.** The detention of such 
a person in the state hospital for the insane does 
not render his commitment unlawful.** In the ab¬ 
sence of statutory authority for committing such a 
person, the court has been held to be without au¬ 
thority to order him committed to a state hospital 
on the expiration of the sentence imposed.** 

Liability for injuries. Under permissive statutes, 
the state may be liable for injuries to criminal in¬ 
sane inmates resulting from its negligence.*^ 

§ 131. -After Acquittal on Ground of In¬ 

sanity 

a. In general 

b. Discharge 

a. In General 

Where a peraon has been acquitted of a charge of a 
crime on the ground of Insanity, the court may, and un- 


Brocklngton, 162 S.W.2d 860, 849 Mo. 
662. 

84. N.C.—State v. Pritchett. 11 S.B. 
867, 106 N.C. 667. 

8b- N.T.—^People ex rel. Stolofaky 
V. Superintendent of State Institu¬ 
tion for Male Defective Mental 
Delinquents at Napanoch, 181 N.B. 
68, 269 N.Y. 115, reversingr 253 N. 
Y.S. 986, 234 App.Div. 811. 

Sffeot of oonoonitmeiLt 
N.Y.—^People ex rel. Meyers v. 
Lawes, 272 N.Y.S. 180. 242 App.Div. 
647—Johnson v. Hoffman, 266 N.Y. 
S. 840, 148 Mlsc. 766. 

Bevlew of oertlfloatloxi 
N.Y.—People v. Eckert, 89 N.Y.S.2d 
79, 179 Mlsc. 181—People v. La 
Sasso, 44 N.Y.S.2d 98. 

Trasisfer firom state training' sohool 

(1) The transfer of a girl over 
sixteen, convicted of crime, from 
state training school to state school 
for mental defectives, must be made 
on notice in proceedings before a 
magistrate.—^Parker v. Bernstein, 210 
N.Y.S. 694, 125 Mlsc. 92. 

(2) A girl illegally transferred to 
a school for mental defectives before 
her sentence expired should be re¬ 
turned and remanded to such train¬ 
ing school.—^Parker v. Bernstein, su¬ 
pra. 

▼agranoy has been held a **crlml- 
nal offense” within a statute provid¬ 
ing for commitment to state institu¬ 
tion of mental defectives convicted 
of criminal offenses.—^People ex rel. 
Stolofsky V. Superintendent of State 
Institution for Male Defective Men¬ 
tal Delinquents at Napanoch, 181 N. 


B. 68. 269 N.Y. 116, reversing 263 N. 
Y.S. 936, 284 App.Div. 811. 

86. N.Y.—^People ex rel. Dedrlck v. 

Thayer. 212 N.Y.S. 627, 214 App. 

Dlv.* 369. 

Prior to enactment of such a 
statute it was necessary to return 
such a person to the court having 
jurisdiction of the Indictment— 
People ex rel. Beldsteln v. Thayer, 
202 N.Y.S. 633, 121 Mlsc. 746. 

87. Duration, of detention 

(1) A mental defective committed 
In accordance with law may be held 
under that commitment until pa¬ 
roled by the superintendent of the 
institution, subject only td his right 
to seek delivery by habeas corpus 
proceedings.—^People ex rel. Morrlale 
V. Branham, 52 N.B.2d 881, 219 N. 
Y. 312, reversing 42 N.Y.S.2d 761, 
266 App.Div. 476, reversing 86 N.Y. 
S.2d 217, 178 Mlsc. 728, appeal dis¬ 
missed 47 N.B.2d 64, 289 N.Y. 818. 

(2) This rule has no application 
to a prisoner who had been commit¬ 
ted to a state institution for defec¬ 
tive delinquents and thereaJtter pa¬ 
roled but who was returned to the 
Institution under a sentence for a 
definite term and not as a parole vio¬ 
lator.—^People ex rel, Morrlale v. 
Branham, supra 

Notice and hearing 

(1) Although the statute does not 
expressly provide for notice and 
hearing in the proceeding wherein 
the court must be satisfied that the 
prisoner is a mental defective, an 
ex parte judicial decision thereon is 
Improper.—^People ex rel. Morrlale v. 
Branham, supra 

(2) The provision of the statute 
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authorizing the prisoner to seek de¬ 
livery from custody by habeas cor¬ 
pus cannot be construed as taking 
the place of a hearing held on notice 
to such prisoner before the entry of 
the order for his retention.—People 
ex rel. Morrlale v. Branham, su¬ 
pra. 

Statute is inapplioable to inmates 
who were directly committed to the 
institution.—People ex rel. Romano 
V. Thayer, 242 N.Y.S. 289, 229 App. 
Dlv. 687, followed In People ex rel. 
Gulseppl V. Thayer, 242 N.Y.S. 293, 
229 App.Dlv. 820. 

88. Mich.—^People v. Chapman. 4 N. 
W.2d 18, 301 Mich. 684. 

89. Mich.—^People v. Chapman, su¬ 
pra 

90. Mich.—^In re Boulanger, 294 N. 
W. 130, 296 Mich. 152. 

91. Oontzlbutory negligenoe 
Where twenty-elght-year-old in¬ 
mate of Institution for defective de¬ 
linquents, who had mental age of 
six years and four months and in¬ 
telligence quotient of forty-two, and 
was unable promptly to react to sud¬ 
den Impending danger, was working 
at foot of twenty-flve-foot embank¬ 
ment under direction of a guard who 
warned Inmate that loosened stone 
was rolling down on him, and after 
an almost Imperceptible time stone 
struck Inmate causing Injuries of 
which he died, inmate's failure to 
heed warning did not constitute con¬ 
tributory negligence.—Grasso^ v. 
State. 81 N.Y.S.2d 398, 177 Misc. 690, 
affirmed 84 N.Y.S.2d 440, 264 App.Div. 
745, arnrmed 43 N.E.2d 630, 289 N. 
Y. 662. 
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der some statutes, should commit him until he becomes 
sane, If his discharge Is deemed dangercws to public peace 
or safety. 

Even when a defendant is acquitted by the verdict 
of a jury on the ground of insanity, the court may 
and should remand him to the custody of the sheriff 
or marshal on being satisfied that he is still insane 
and that it would be dangerous to permit him to 
be at large, unless some other provision for such 
cases is made by statute.^2 The legislature may, 
within its constitutional limitations, and often does, 
authorize the commitment of such a person until 
he recovers sanity, if his discharge shall be deemed 
dangerous to the public peace or safety.88 An order 
committing a person to an asylum under such a 
statute is not a judgment or sentence on the ver¬ 
dict.®^ He is not committed to a public institu¬ 
tion by the state merely as parens patriae, but also 
by virtue of its police power. He is more than an 
insane ward of the state; the state is the possessor 
of him under its police power.86 

Determination of present insanity. A statute pro¬ 
viding for restraining prisoners who are acquitted 
on the ground of insanity contemplates insanity ex¬ 
isting at the time of the trial or acquittal.86 Under 
permissive statutes, where one accused of a crime 
has been acquitted thereof on the ground of insan¬ 
ity, the court may order his commitment without 
further hearing to determine his insanity, if it deems 
it dangerous to let him go at large ;87 but a refusal 


of the court to hear evidence on the question wheth¬ 
er or not it would be dangerous to the community 
to let the acquitted person be released from custody 
has been held to be erroneous.® 8 Under some stat¬ 
utes the clerk of the court in which accused was 
found not guilty on the ground of insanity must 
certify such fact to the probate court for proceed¬ 
ings on the charge of lunacy, and the verdict is 
prima facie evidence of his insanity.®® 

Place of confinement. Ordinarily, the proper 
place for the confinement of a person acquitted of 
a crime on the ground of insanity is an asylum or 
hospital for the insane, and not in the penitentiary 
as a criminal;^ and some statutes specifically pro¬ 
vide the asylum or hospital wherein he is to be held 
in custody.® The legislature may classify insane 
persons, and require that those whose dangerous 
tendencies have been manifested by the perpetration 
of acts imperiling the safety of the community shall 
be confined in prison while that condition contin¬ 
ues;® and statutes so providing have been held to 
authorize the commitment or confinement in a pen¬ 
itentiary, or a coimty jail, or a state hospital for the 
insane, the court having the discretion to determine 
the place in accordance with the nature of the al¬ 
leged insanity and any other circumstances.^ 

Treatment in asylum, A person confined to an 
asylum or a hospital for the insane, after his ac¬ 
quittal on the ground of insanity, is not to be con- 


.92. Cal.—^Ex parte Slay back, 288 P. 
769, 771, 209 CaL 480, quoting Oor- 
piu Juris, and followed in In re 
Merwin, 288 P. 774, 209 Cal. 786 . 
32 C.J. p 753 note 63. 

93. Cal.—^Ex parte Slayback, 288 P. 
769, 771, 209 Cal. 480, quoting Cor¬ 
pus Juris, and followed in In re 
Merwin. 288 P. 774, 209 Cal. 786.. 
La.—State v. Lafosse, 76 So. 713, 142 
La. 278. 

32 C.J. p 763 note 64. 

ConuultxDLont mandatory 

(1) Under certain statutes In some 
jurisdictions the trial court is re¬ 
quired to commit accused to the hos¬ 
pital for criminal insane on the re¬ 
turn of a verdict of not guilty of 
murder on the ground of Insanity.— 
People V. Dubina, 8 N.W.2d 99, 304 
Mich. 363. 

( 2 ) This Is true, notwithstanding 
shortly prior to his trial in the dis¬ 
trict court he was declared restored 
to his right mind In a proceeding 
had in the probate court.—^Hodison 
V. Bogers, 22 P.2d 491, 137 Kan. 960, 
88 A.L.B. 1080. 

’Seioase on parole 

The release on parole of defendant 
-acquitted of murder, on ground of 


insanity, is within the discretion of 
trial judge and, under the circum¬ 
stances, a refusal to parole was not 
an abuse of discretion.—Common¬ 
wealth V. Baginskl, 86 Pa.Super. 47. 
Statute held constitutional 
Cal.—^Bx parte Boyd, 291 P. 846, 
108 Cal.App. 64L 
G-eorgla 

It has been held that there Is no 
statutory procedure for the contin¬ 
ued detention of one found not guilty 
by a general verdict because of in¬ 
sanity existing at the time of the 
crime and by whom no plea of insan¬ 
ity at the time of the trial wcui filed. 
—Griffin v. State, 24 S.E.2d 399, 196 
Ga. 368. , 

94t Pa.—Clearfield County v. Camer¬ 
on Tp. Poor Dlst, 19 A. 952, 135 
Pa. 86 . 

Order of confinement held valid 
Cal.—People v. Lee, 276 P. 816, 97 
Cal.App. 321. 

32 C.J. p 763 note 66 [a]. 

96. N.T.—Matter of Thaw, 122 N.T. 
S. 970, 138 App.Div. 91. 

96. Mo.—State v. EUlnger, 46 Mo. 
224. 

97. Cal.—^Ex parte Slayback, 288 P. 
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769, 772, 209 Cal. 480, quoting Cor¬ 
pus Juris, and followed in In re 
Merwin, 288 P. 774, 209 Cal. 786. 
Mich.—^People v. Dubina, 8 N.W.2d 
99, 304 Mich. 863. 

32 C.J. p 763 note 72. 

Bequlrements of due process of law 
see Constitutional Law §§ 693, 698. 

98. La.—State v. Lafosse, 76 So. 
713, 142 La. 278. 

99. Xu absence of evidence to oon. 
trary, the probate court Is warrant¬ 
ed In immediately committing the 
person to the hospital for the crim¬ 
inal Insane, and it is not necessary 
for the probate court to appoint phy¬ 
sicians to certify to his insanity,— 
Ex parte Bemus, 27 Ohio N.P.,N.S., 
16. 

1. Tex.—^Klernan v. State. 190 S.W. 
166, 80 Tex.Cr. 803. 

2 . Mich.—^People v. Dubina, 8 N.W. 
2d 99. 304 Mich. 363. 

32 C.J. p 754 note 77. 

3. Wash.—State v. Snell. 89 P. 981, 
46 Wash, 327, 9 L.B.A.,N.S., 1191 
—^In re Brown, 81 P. 662, 39 Wash. 
160, 109 Am.S.B. 868 , 1 L.B.A..N.S.. 
640, 4 Ann.Cas. 486. 

4. Wash.—State v. Snell, 89 P. 981, 
46 Wash. 827. 9 L.R.A..N.S.. 1191- 
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sidered as a criminal undergoing punishment he 
is there solely to be cared for, protected, and guard¬ 
ed so that he may not injure another or himself,® 
and he should be treated with such consideration 
and allowed such privileges as are not clearly in¬ 
compatible with due discipline and with the hope 
that he may ultimately recover.*^ In the absence of 
a statute providing otherwise, the court, in the ex¬ 
ercise of its chancery powers, may have authority 
by order to make reasonable directions as to the 
treatment to be accorded him while he is in the asy¬ 
lum and the discretion given to officers of insane 
hospitals as to the liberty to be allowed patients 
must, in respect of a person committed by order of 
court, be exercised in subordination to the terms 
of the order.® Where, however, by statute, the pow¬ 
er to regulate and supervise the treatment of the 
inmates of the asylum or hospital is conferred on 
a commission or other officers, the court has no pow¬ 
er to make any order in respect of his treatment 
while he is in confinement, inconsistent with any 
reasonable rule or regulation made by the proper 
authorities.^® 


b. Discharge 

A person who has been acquitted of a crime on the; 
ground of Insanity and thereafter committed to an In-j 
atitutlon la entitled to his discharge on restoration to' 
sanity. 

A person who has been acquitted of a crime on, 
the ground of insanity and thereafter committed to 
an institution is entitled to his discharge on restora¬ 
tion to sanity,and, on asserting a recovery of his 
sanity, to have the question of such recovery duly 
determined. 12 In the absence of a statute requiring 
it, the authorities of the institution wherein he is 
confined have power to discharge him without the 
order of a court.i® 

Ordinarily the statutes provide a procedure which 
may be followed to obtain the discharge,14 and, al¬ 
though such statutory remedies are not necessarily 
exclusive of other existing legal remedies,i® there 
must be a compliance with the statutory procedure 
where the statutory method of securing the dis¬ 
charge is followed.!® Under some statutes, the dis¬ 
charge cannot be applied for until after a confine¬ 
ment of a specified period ;i'^ and such statutes have 
been held to be valid.i® 


5. N.Y.—^People v. Lamb, 118 N.T. 
S. 389. 

6. N.Y.—People v. Lamb, aupra. 

7. N.Y.—People v. Lamb, supra. 

8. N.Y.—^People v. Lamb, supra. 

32 CUT. p 764 note 86. 

9. Pa-—Commonwealth v. Bennet, 
Oyer & Terminer, 16 Wkly.N.C. 
516. 

10. N.Y.—Matter of Thaw, 143 N.Y. 
S. 864, 168 App,Div. 671. 

82 C.J. p 754 note 88. 

IL Cal.—parte Singer, 48 P*2d 
1103, 3 Cal.2d 164. 

32 C.J. p 754 note 90. 

Mandatory duty 

District court, on presentation of 
certificate of superintendent of state 
hospital for Insane that petitioner, 
confined thereto on acquittal of crime 
on ground of Insanity, has wholly 
recovered, has mandatory duty to 
discharge petitioner.—State v. Dis¬ 
trict Court of Hennepin County, 241 
N.W. 39, 185 Minn. 396. 

19. Wash.—State v. Saffron, 262 P. 

970. 146 Wash. 202. 

82 C.J. p 754 note 91. 

13. Ill.—Swager v. Glllham, 116 N. 
E. 71, 278 Ill. 29«. 

14. Kan.—^Hodlson v. Rogers, 22 P. 
2d 491, 187 Kan. 960, 88 A.L.R. 1080 
—Timm V. Mackey, 281 P. 868, 
129 Kan. 126. 

Wash.—State v. Oarrlson, 248 P. 

878, 187 Wash. 677. 

32 C.J. p 754 note 98. 

44C.J.S.-19 


Operation of statutes 

(1) Statute held not to operate 
retroactively so as to apply to com¬ 
mitments made prior to its passage. 
—Northfoss V. Welch, 138 N.W. 82, 
116 Minn. 62, 36 L.R.A.,N.S., 678, 
Ann.Cas.l913A 1267. 

(2) Statute held to apply to all 
the criminal Insane of the state, re¬ 
gardless of the time of their com¬ 
mitment, and to apply to criminal 
insane persons committed before the 
act went into effect. 

Minn.—State v. District Court of 
Hennepin County, 241 N.W. 39, 186 
Minn. 396. 

Wash.—State v, Snell, 94 P. 926. 49 
Wash. 177. 

VaUdlty of statute 
Statute conferring ministerial and 
administrative duty on district court 
in matter of release of person from 
confinement in state hospital for In¬ 
sane was held not objectionable on 
constitutional grounds.—State v. Dis¬ 
trict Court of Hennepin County, 241 
N.W. 39, 186 Minn. 896. 

16. Mich.—^People v. Dublna, 8 N.W. 

2d 99, 304 Mich. 363. 

Availability of writ of habeas cor¬ 
pus see Habeas Corpus S 48. 

16. Kan.—^Hodison v. Rogers, 22 P. 
2d 491, 137 Kan. 950, 88 A.L.R. 
1080. 

82 C.J. p 754 note 94. 

Physician’s oeirtidoate 

(1) Under some statutes, the right 
to petition the court for a dis¬ 
charge is dependent on procuring a 
proper physician's certificate as to 
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restoration of sanity.—State v. Hart¬ 
man. 74 P.2d 226, 192 Wash. 659— 
State V. Superior Court for Walla 
Walla County. 293 P. 986, 169 Wash. 
386, 78 A.L.R. 566—State v. Garrison, 
248 P. 878. 137 Wash. 677—32 C.J. 
p 764 note 94 [aj (2). 

(2) Where such certificate is pro¬ 
cured, it is mandatory that the war¬ 
den permit such petition to be pre¬ 
sented to the court—State v. Supe¬ 
rior Court for Wal^a Walla County, 
supra. 

(3) It is presumed that a physi¬ 
cian, certifying to restoration of san¬ 
ity, will perform the duties required 
by statute fairly and properly.— 
State V. Garrison, supra. 

(4) Certificate held insufllcient— 
State V. Hartman, 8U.pra. 

Petitions held insuAoient 

Colo.—Parker v. People, 117 P.2d 816, 
108 Colo. 862. 

Wash.—State v. Garrison, 243 P. 373, 
137 Wash. 677. 

PTotioe of hearing 

Kan.—Timm v. Mackey, 281 P. 863. 
129 Kan. 126. 

Appeal 

Wash.—State v. Hartman. 74 P.2d 
226, 192 Wash. 559. 

17- Cal.—parte Slay back, 288 P. 
769, 209 Cal. 480, followed in In 
re Merwin, 288 P. 774, 209- Oal. 
786. 

32 C.J. p 765 note 99. 
la CaL—Ex parte Slayback, 288 
P. 769, 209 Cal. 480, followed in 
In re Merwin. 288 P. 774, 209 Cal. 
786. 
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§ 132. Support and Maintenance 

Liability for the support and maintenance of Insane 
criminals Is primarily a matter of statutory regulation. 

Under some statutes, liability for the support and 
maintenance of insane criminals is imposed on cer¬ 
tain public authorities, such as the county from 
which he is sent, or the county of his residence.!^ 
However, this liability being statutory, the particu¬ 
lar public authorities may be held liable in no case 
and in no other manner except as prescribed by stat- 
ute.2® Thus the commitment must have been au¬ 
thorized but the liability cannot be avoided on the 

VI. ACTIONS BY OR AGAINST INSANE 
§ 133. In General 

Courts are under a duty to protect the rights and In¬ 
terests of insane litigants. 

It is the policy of both the legislatures and the 
courts to confer ample protection to the rights and 
interests of insane litigants.^S The courts ordinarily 


ground of mere irregularities in the commitment.22: 
The statutes may allow the public authorities to re¬ 
cover the amount paid for such maintenance from a 
relative, town, city, or county bound to provide for 
and maintain the insane person under the poor 
laws.2^ 

Estate of insane person. Where the statute so 
provides, the estate of persons charged with crime 
and found insane may be charged for their support 
and maintenance, and their estate, if any, may be 
liable to the county, town, city, or district which 
has paid for their maintenance. 2 5 

ERSONS OR THEIR REPRESENTATIVES 

have inherent power27 and are in duty bound28 to 
do so, although no committee or guardian has been 
appointed,29 or, if appointed, whether or not the 
committee or guardian has proceeded wisely.20 In 
the absence of a statute regulating the exercise of 
the power, it becomes the duty of the court to de- 


Pa.—Commonwealth v. Vogt, 21 Pa., 
Dlst 88. I 

19. Pa.—State Hospital for Insane 
V. Lycoming County, 86 A. 879, 
239 Pa. 402. 

32 C.J. p 755 notes 3, 4. 

Liability for support and mainte¬ 
nance of Insane persons generally 
see supra §§ 73-76. 

Ck>Bt of malntenjULoe ends when 
term of sentence expires and there¬ 
after cost continues as person com¬ 
mitted while free from charge of 
crime.—In re Patients in State Men¬ 
tal Hospitals, 14 Pa.Dist & Co. 225. 
Persons out on bail 

In the case of persons committed 
to state hospitals while out on ball 
awaiting trial for crime, cost of 
maintenance is to be collected from 
the county as long as the patient 
remains in the Institution.—In re Pa¬ 
tients In State Mental Hospitals, su¬ 
pra. 

20. Mo.—Thomas v. Macon County, 
74 S.W. 999, 176 Mo. 68. 

32 C.J. p 756 note 5. 

21. P€u—Clarion County v. West¬ 
ern Insane Hospital, 3 A. 97, 111 
Pa. 339. 

32 C.J. p 766 note 6. 

22. Pa.—^Montour County v. Dan¬ 
ville & Mahoning Poor Dlst., 50 
Pa.Super. 267. 

32 C.J. p 765 note 7. 

23. Cal.—^Napa State Hospital v. 
Tuba County. 71 P. 460. 188 Cal. 
378. 

82 C.J. p '755 note 8. 

24. Md.—^Wagner v. Baltimore. 106 
A. 753, 134 Md. 806. 


Ohio.—State ex rel. Brlcker v. Grif¬ 
fith. App., 36 N.11.2d 489. 

Pa.—Commonwealth v. Evans, 98 A. 
722, 253 Pa. 524. 

Order of probate court 
It is not necessary to the exist¬ 
ence of a right of reimbursement in 
favor of the state from the estate 
of an insane prisoner for mainte¬ 
nance of the prisoner in hospital for 
the insane that the Insane prisoner 
be transferred from prison by or¬ 
der of a probate court.—^Auditor 
General v. Olesniczak, 4 N.W.2d 679, 
302 Mich. 386. 

Trustee 

Under some statutes, a trustee 
may be appointed for the estate of 
the insane person, who shall be re¬ 
quired to pay for his support out of 
such estate.—^Devllbiss v. Bennett, 
17 A. 502, 70 Md. 564. 

Where appUoability of statute was 
limited to state institutions therein 
enumerated, and the hospital where 
the Insane criminal was confined was 
not named, that statute could not 
form the statutory basis of reim¬ 
bursement proceedings against his 
estate for his maintenance In such 
hospital.—^Auditor General v. Ole- 
znlczak, 4 N.W.2d 679, 302 Mich. 336. 

Ta WlsooushL 

(1) If the Insane person is serv¬ 
ing his sentence while In the Insane 
hospital, his estate Is not liable for 
his support and maintenance.—^In re 
Gardner, 264 N.W. 647, 220 Wls. 490. 

(2) Accused's estate Is not liable 
for his support while he Is confined 
in the hospital for observation, even 
though he has been subsequently ad¬ 

290 


judged insane.—In re Sprain's Guard¬ 
ianship, 263 N.W. 648, 219 Wls. 691. 

25. N.Y.—Onondaga County v. Moiv 
gan, 4 Abb.Dec. 335. 2 Keyes 277. 

Pa.—Lower Augusta Tp. v. Northum¬ 
berland County, 87 Pa. 143. 

2& Nev.—Baker v. Baker, 87 P.2d: 
800, 59 Nev. 168, reheard 96 P.2d 
200, 59 Nev. 163. 

32 C.J. p 762 note 17. 

27. Arlz.—Cubblson v. Cubblson, 40* 
P.2d 86, 45 Arlz. 14. 

Ga.—Sangster v. Toledo Mfg. Co., 19 
S.R2d 723, 193 Ga. 685. 

N.H.—^Hollis V, Tilton, 5 A.2d 29, 90 
N.H. 119, affirmed 6 A,2d 768, 90 
N.H. 119. 

32 C.J. p 763 note 18. 

28. Arlz.—Cubblson v. Cubblson, 40* 
P.2d 86, 46 Arlz. 14. 

Ill.—Schorow V. Schorow, 20 N.B.2d 
143, 299 I11.APP. 618. 

Ind.—State v. Pyle, 184 N.B. 776, 204 
Ind. 609. 

Ky.—Ward’s Committee v. Klmbel, 1 
S.W.2d 962, 222 Ky. 617. 

Mont.—^Brothers v. Brothers, 230 P- 
60, 71 Mont. 378. 

N.T.—Sobel V. Sobel, 42 N.Y.S.2d 467^ 
180 Mlsc. 618. 

Pa.—Benz v. Heckman, 2 A.2d 867, 
832 Pa. 187,' reversing 200 A. 164^ 
131 PcLSuper. 582. 

32 C.J. p 763 note 19. 

Judgment held to protect interests 
of incompetent 

Ky.—^Bowles v. Allman, 141 S.W.2d 
557, 283 Ky. 388. 

29. N.Y.—^Wurster v. Armfield, 67 N- 
B. 684, 176 N.Y. 266. 

30. Neb.—In re Manning, 122 N.W. 
711, 86 Neb. 60. 
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termine the mode or manner in which the power can 
best be exercised to effect the end desired^i It has 
been held that the discretion in this regard is to be 
directed rather to the situation developed by the 
proceeding itself after the court has taken cogni¬ 
zance of the merits than to a determination in lim¬ 
ine of the rights involved and without knowledge 
of the merits.32 Where the statute provides the 
manner in which such rights shall be protected, it 
must be complied with and followed.33 
Rules relating to attachments against insane per¬ 
sons are discussed in Attachment § 21 c (2); the 
death of the committee or guardian of an insane 
person as abating an action in Abatement and Re¬ 
vival §§ 119, 120; the effect of insanity with regard 
to laches in Equity § 122; garnishments against in¬ 
sane persons in Garnishment § 35; the insanity of 
a defendant as ground for abatement in Abatement 
and Revival § 95; an insane person’s incapacity to 
sue as ground for abatement in Abatement and Re¬ 
vival § 92 a; the liability of an insane person to 
arrest in Arrest §§ 2, 28 d; the restoration to sanity 
as abating an action against the guardian in Abate¬ 
ment and Revival § 110 c; the running of limita¬ 
tions against insane persons in the C.J.S. title Limi¬ 


tations of Actions § 242, also 37 C.J. p 1024 note 
68-p 1026 note 81; and the continuance of an ac¬ 
tion by a guardian or next friend after a restora¬ 
tion to sanity in Abatement and Revival § 112 b. 

§ 134. Capacity to Sue or Be Sued 

In the absence of a statute providing otherwise, an 
Insane person has capacity to sue or be sued. 

In the absence of a statute to the contrary, an in¬ 
sane person, not under guardianship, has the same 
right to sue34 or be sued^® as a sane person, al¬ 
though, as discussed infra § 141, generally he is re¬ 
quired to be represented by a next friend or guard¬ 
ian ad litem. In the absence of a statute providing 
otherwise, an insane person may be sued after in¬ 
quisition of lunacy and the appointment of a guard¬ 
ian or committee.36 Under some statutes, however, 
a person who has been adjudged insane and who 
is under guardianship does not have the capacity to 
maintain an independent action.37 Under such stat¬ 
utes the committee or guardian has legal capacity 
to sue,33 and every action or suit respecting the per¬ 
son or estate of an insane person under guardian¬ 
ship must be by or against his committee or guard- 
ian.33 This rule, however, pertains to the adjec- 


31. N.Y.—^American Mortg. Co. v. 
Dewey, 94 N.Y.S. 808, 106 App.Dlv. 
389, 36 N.Y.Civ.Proc. 48. 

33. Mont.—State v. Gallatin County 
Ninth Judicial Diet. Ct., 99 P. 291. 
38 Mont. 166, 129 Am.S.R. 636, 36 
L.R.A.,N.S., 1098.. 

83. N.Y.—^American Mortg. Co. v. 
Dewey, 94 N.Y.S. 808, 106 App.Dlv. 
389, 36 N.Y.Civ.Proc. 48. 

S.C.—^Ex parte Hlnellne, 164 S.E. 
887, 166 S.C. 862. 

34. U.S.—Munzer v. Swedish Amer¬ 
ican Line, D.C.N.Y., 30 P.Supp. 789. 

Ind.—Ritter v. Ritter, 38 N.E.2d 997, 
219 Ind. 487. 

Minn.—Schultz v. Oldenburg, 277 N. 

W. 918, 202 Minn. 237. 

N.C.—^Hood V. Holding, 171 S.B. 633, 
205 N.C. 461. 

Okl.—^Round v. State Industrial Ac¬ 
cident Commission, 60 P.2d 601, 154 
Okl. 400. 

S.C.—Lewis V. Lewis, 20 S.E.2d 107, 
199 S.C. 490. 

Tenn.—Cartwright v. Juvenile Court 
at Nashville, 113 S.W.2d 764, 172 
Tenn. 626. 

Wis.—Wiesmann v. Donald, 104 N.W. 
916. 126 Wls. 600. 2 L.R.A..N.S.. 
961. 

' 82 C.J. p 763 note 30. 

Early common-law rule and English 
cases see 82 C.J. p 768 notes 26- 
29. 

Partition 

(1) A lunatic la not, by reason of 
his disability, prevented from ob¬ 
taining a partition. 


Ala.—West v. West, 70 So. 830, 90 
Ala. 468. 

Mias.—Tate v. Bush, 62 Miss. 146. 

(2) This is especially true where 
the right to sue for partition is ex¬ 
pressly conferred by statute.—Mur¬ 
dock V. Looser, 87 S.W. 808, 27 Ky. 
L. 1067. 

Begnlsite mental capacity 

If a person reasonably understands 
the nature and purpose of his action 
or suit, the effect of his acts with 
reference thereto, and has the will 
to decide for himself whether it shall 
be Instituted, he has sufficient men¬ 
tal capacity to maintain It.—Sim¬ 
mons V. Kelsey, 107 N.W. 122, 76 
Neb. 124. 

36. Ga.—Collins v. Gormley, 179 S. 
E. 906, 61 Ga.App. 260—^Almond 

V. Mobley, 149 S.E. 293, 40 Ga.App. 
305. 

Iowa.—^In re Simpson’s Estate, 282 
N.W. 283, 226 Iowa 1194, 119 A.L.R. 
1208. 

Md.—^Alexander v. Rose. 80 A.2d 785, 
181 Md. 447. 

Minn.—Schultz v. Oldenburg, 277 N. 

W. 918, 202 Minn. 237. 

N.C.—Hood V. Holding, 171 S.B. 688, 
206 N.C. 461. 

Tenn.—Cartwright v. Juvenile Court 
at Nashville, 118 S.W.2d 764, 172 
Tenn. 626. 

82 C.J. p 763 note 31. 

Ascertaining mental capacity 

Plaintiff is not bound to ascertain 
the mental capacity of defendant 
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before being entitled to commence 
suit. 

Pla.—Quigley v, Cremln, 109 So. 312, 
94 Pla. 104. 

Me.—^Klng v. Robinson, 88 Me. 114, 
64 Am.D. 614. 

36. tJ.S.—^Pemow v. Oubser, C.C.A. 
Okl., 136 P.2d 971. 

Md.—^Alexander v. Rose, 30 A.2d 785, 
788, 181 Md. 447, quoting Corpus 
Juris. 

Mass.—^Kendall v. May, 10 Allen 69. 

32 C.J. p 763 note 34, p 765 note 66. 
Actions In rem 

An Insane person may be sued in 
suits that are In the nature of ac¬ 
tions in rem which affect the prop¬ 
erty of the ward.—Spence v. Miner, 
131 N.W. 1044, 89 Neb. 610. 

Contract ' 

An action on contract will lie 
against an Insane person under 
guardianship. 

Minn.—Schultz v. Oldenburg, 277 N. 

W. 918, 202 Minn. 237. 

Wash.—^Russell v. Leslie. 262 P. 161, 
142 Wash. 60. 

37. Ky.—Love’s Bx’r v. Stoker, 128 
S.W.2d 922, 278 Ky. 656. 

Or.—First Nat. Bank v. Wall, 88 P. 
2d 811, 161 Or. 162. 

38. N.Y.—Walter v. Walter, 168 N. 
Y.S. 713, 170 App.Div. 870. 

39. Va.—Sheltman v. Taylor, 82 S.E. 
698, 116 Va. 762. 

Judicial declaration of Incompstsnoy 
(1) Under some statutes a person 
who has been Judicially declared to 
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live rather than the substantive side of the law, it 
having been stated that there is a decided differ¬ 
ence between capacity to sue and the right to main¬ 
tain an action.4<> 

After restoration to sanity the former lunatic may 
sue^i or be sued^2 the same as any other person. A 
judgment in rem against an insane person while he 
was under guardianship cannot, in a suit against 
him after he has been adjudged sane and his guard¬ 
ian has been discharged, be made the basis for a 
judgment in personam.43 An incompetent or his es¬ 
tate cannot be sued for claims against the guard- 
ian.^^ 

By next friend. While there is some authority to 
the contrary,45 the general rule is that an insane 
person may sue by his next friend^® either before 
the inquisition of lunacy, if it otherwise appears that 
he is insane,^'^ or, as discussed infra § 142, after 
the inquisition, where no committee or guardian has 
been appointed, or, if appointed, the committee or 
guardian is incompetent to act. In the absence of 
an adjudication of insanity, the mental incompetency 
of the alleged insane person must be shown before 
another will be permitted to represent him.^* Per¬ 
sons who, through weakness of mind, are not capa¬ 


ble of suing for themselves, however, may sue by 
their next friend, even though they are not actually 
insane.^® 

Presentment of claims. In jurisdictions where 
claims must be presented for allowance from an es¬ 
tate of a ward who has been judicially declared to 
be incompetent, as discussed supra § 91, ordinarily 
a creditor is not allowed to proceed by action,and 
under some statutes the presentation and rejection 
of a claim are conditions precedent to the institution 
of an action thereon,although under some statutes 
disputed52 or unliquidated^^ claims are proper sub¬ 
jects of independent actions against the estate of an 
incompetent. 

§ 135. Rights and Nature of Actions 

a. In general 

b. By guardian 

c. Against guardian 

d. Against administrator 

a. In General 

A stranger cannot maintain an action In behalf of 
an Insane pesrson unless he acts as next friend. 

Except where he is acting as next friend, a stran- 


be Incompetent to manage his af¬ 
fairs Is incompetent to bring* suit. 
Ky.—^Love's Bx’r v. Stoker, 128 S.W. 

2d 922, 278 Ky. 555. 

N.T.—Jacobs v. State, 24 N.Y.S.2d 
122, 175 Mlsc. 561—Mortgage Com¬ 
mission of New. York v. Great Neck 
Improvement Co., 295 N.Y.S. 107, 
162 Misc. 416. 

(2) Such a statute Is Inapplicable 
to one who has not been judicially 
declared to be Incompetent.—Jacobs 
V. State, supra. 

40. Ind.—Ritter v. Ritter, 38 N.E.2d 
997. 219 Ind. 487. 

41. Ky.—Wilcoxon v. Martin, 129 
S.W. 96. 

Zntexmedlate order deolartng Inoozo- 
petency to manage affairs 

One adjudged incompetent by or¬ 
der after being adjudged insane 
and committed to state hospital, 
from which he was subsequently re¬ 
leased under order declaring him 
sane, did not enjoy capacity to sue 
until date of later order declaring 
him competent to manage his af¬ 
fairs, regardless of his actual men¬ 
tal condition.—^Jacobs v. State, 24 N. 
Y.S.2d 122, 175 Mlsc. 561. 

42. Mo.—Sidwell v. Kaster, 232 S. 
W. 1006, 289 Mo. 174. 

32 C.J. P 764 note 39. 

43. Mo.—^Fogle v. Kaster, App., 212 
S.W. 665—Johnson v. Kastor, 204 
S.W. 196, 199 Mo.App. 601. 


44. N.M.—^In re Boyd's Guardian¬ 
ship, 18 P.2d 668, 37 N.M. 83. 

46. Pa.—In re Kline’s Estate, 9 Pa. 
Dlst 886. 

Power of next friend to sue see in¬ 
fra S 144. 

OeiLeral or speotal guardian. 

The law specifically provides that 
actions for persons Judicially found 
to be of unsound mind must be 
brought by their guardian or, if they 
have none, the court or Judge or the 
clerk, in vacation, may appoint a 
guardian for the purpose of the ac¬ 
tion.—^Whitney v. Whitney, 293 N.W. 
882, 229 Iowa 14—Tlffajiy v. Worth¬ 
ington, 66 N.W. 817, 96 Iowa 660. 

46. Ga.—Wynne v. Fisher, 119 S.E. 
605, 156 Ga. 656. 

Tex.—^Williams v. Sinclalr-Prairie Oil 
Co., C1V.APP., 186 S.W.2d 211, er- 
ror dismissed,- Judgment correct 
—Smith V. Thornhill, Civ.App., 12 
S.W.2d 625, affirmed, Com.App., 25 
S.W.2d 697, reheard 34 S.W.2d 
803. 

32 C.J. p 764 note 43. 

47. Ga.—Parrish v. Rlgell, 188 S.E. 
16, 188 Ga. 218, 107 A.L.R. 1386. 

32 C.J. p 764 note 44. 

48. Tex.—Brewer v. Hampton, Civ. 
App., 166 S.W.2d 193. 

Ouardlaushlp set aside 
The fact that the appointment 
of a guardian had been set aside, but 
without an adjudication that the 
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ward was competent, did not im¬ 
pair the right of a prochein ami to 
maintain suit.—Barnett v. Equitable 
Trust Co. of New York, D.C.N.Y., 
21 F.2d 325, appeal dismissed, C.C.A.. 
American Baptist Home Mission Soc. 
V. Barnett, 26 F.2d 360, and certiorari 
denied 49 S.Ct. 28, 278 U.S. 626, 78 L. 
Ed. 546. 

49. Ky.—^Wilson v. Oldham, 12 B. 
Mon. 65. 

Neb.—Stephan v. Prairie Life Ins. 

Co., 203 N.W. 626, 113 Neb. 469. 
Tex.—^Home Benefit Ass'n v. Rob¬ 
bins, Civ.App., 34 S.W.2d 329—Mor¬ 
ris V. Stanford, Civ.App., 295 S. 
W. 347. 

32 C.J. p 764 note 49. 

60. N.Y.—Kent v. West, 63 N.Y.S. 
244, 33 App.Dlv. 112, appeal dis¬ 
missed 67 N.E. 1114, 163 N.Y. 689. 

51. Tex.—Johnson v. First Mtg. 
Loan Co. of San Angelo, Civ.App., 
135 S.W.2d 806. 

Bvldenoe held sullloleiLt to show 
presentation and rejection of claim. 
—Clough V. Monro, 160 P. 1190, 86 
Wash. 607. 

52. Cal.—In re Breslln, 66 P. 962, 
135 Cal. 21. 

Pa.—Reigel v. Reigel, 8 Pa.Dlst. & 
Co. 796, 22 Sch.Reg. 367. 

53. Tex.—Johnson v. First Mtg. 
Loan Co. of San Angelo, Clv.App<» 
135 S.W.2d 806. 
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ger cannot maintain an action in behalf of an in¬ 
sane person.54 An insane person’s wife as such has 
no authority to maintain an action on his behalf 
nor have his prospective heirs such authority.®® 
Where a statute authorizes the commissioner of 
charities and correction to institute actions for in¬ 
sane persons who are inmates of public institutionsi 
such commissioner has no power to act for a per¬ 
son other than an inmate of a public institution.®^ 

b. By Guardian 

As a general rule the committee or guardian la au¬ 
thorized to enforce any cause of action which the ward 
himself might enforce if sane. The right of a guardian 


to sue his ward Is primarily a matter of statutory regu¬ 
lation. 

Subject to some exceptions and limitations, the 
committee or guardian of an insane person general¬ 
ly is authorized to enforce, in behalf of the ward, 
any cause of action, whether legal or equitable, 
which the ward himself might enforce if sane;®* 
and it has been stated generally that the committee 
or guardian of an insane person may sue at law 
in any case in which the guardian of an infant may 
sue.®* Thus he may sue to recover and collect debts 
due to his ward,®* and to recover his ward’s prop- 
erty,®i and for injuries done to the corpus of the 


54. Md.—Bradford v. Mackenzie, 43 
A. 923. 89 Md. 763. 

32 C.J. p 766 note 60. 

55. Tex.—Texas & P. R. Co. v. Bai¬ 
ley, 18 S.W. 481, 83 Tex. 19. 

32 C.J. p 765 note 52. 

50. Hawaii.—Kalanlanaole v. Lllluo- 
kalani, 23 Hawaii 467. 

Md.—Bradford v. Mackenzie, 43 A. 
923. 89 Md. 768. 

57. Okl.—Matthews v. Rucker, 170 
P. 492, 67 Okl. 218. 

58. U.S.—Montgomery Ward & Co. 
V. Callahan. C,C.A.Kan., 127 F.2d 
32. 

Kan.—^Nelson v. Nelson, 12 P.2d 800, 
186 Kan. 1. 

N.T.—In re Long. 26 N.T.S.2d 271, 
261 App.DIv. 466, reversed on oth¬ 
er grounds 40 N.B.2d 247, 287 N. 
Y. 449. 141 A.L.R. 661. 

32 C.J. p 765 note 60. 

Contracts 

The committee of the estate of an 
incompetent person seeking recov¬ 
ery on a life policy was bound by 
the contract made by his ward when 
sane.—Quan Ylm v. Prudential Ins. 
Co. of America. 26 N.Y.S.2d 21. af¬ 
firmed 29 N.Y.S.2d 132. 

It is duty of insane person's 
guardian to bring suit, when neces¬ 
sary, on choses In action belonging 
to ward's estate, recover any mon¬ 
eys due him, and plead any equita¬ 
ble matter necessary for recovery in 
such action.—Johnson v. Pilot Life 
Ins. Co.. 7 S.E.2d 476, 217 N.C. 139, 
128 A.L.R. 1876. 

Against f onner guardian 

(1) Guardian can maintain suit to 
surcharge and falsify accounts of 
former guardian.—^Brewer v. Brewer, 
84 S.W.2d 1022, 19 Tenn.App. 209. 

(2) Fact that guardian was pro¬ 
spective heir of ward did not pre¬ 
vent her from suing as guardian to 
set aside voidable transaction of her 
predecessor.—^Witherlngton v. Nick¬ 
erson, 152 N.E. 707, 256 Mass. 351. 

59. Ala,—^Dearman v. Dearman, 5 
Ala, 202. 

Pa,—^Mosebach v. Hess, Com.Pl., 16 
Montg.Co. 16. 


60. U.S.—Johnson v. U. S., 87 P.2d 
940, 109 A.L.R. 949. 

Tex.—^Dowlln v. Boyd, Com.App., 291 
S.W. 1096, affirming in part and 
reversing In part, Clv.App., 284 S. 
W. 686 . 

Wls.—Jordan v. Hermann, 171 N.W. 

76, 168 Wls. 689. 

Snnimary proceeding 

(1) Order directing payment of 
money to committee of incompetent 
cannot be made by court in summary 
proceeding.—In re Gough, 226 N. 
Y.S. 159, 222 App.Div. 817. 

(2) A statute authorizing super¬ 
intendents of state institutions to 
receive funds due an inmate who has 
no committee, without taking pro¬ 
ceedings for the appointment of a 
committee, does not authorize the 
enforcement by the superintendent 
of the payment of a debt In a sum¬ 
mary manner.—^In re Rlnn, 276 N.Y. 
S. 706, 242 App.Div. 623, followed in 
In re Juranlck, 276 N.Y.S. 604, 242 
App.Div. 626. 

61. N.Y.—Sander v. Savage, 78 N.Y. 
S. 189, 76 App.Div. 883, 11 N.Y. 
Ann.Cas. 433. 

Pa.—^Equitable Trust Co. v. Garis, 
42 A. 1022. 190 Pa, 644, 70 Am. 
S.R. 644. 

32 C.J. p 765 note 63. 

Discovery 

He may maintain a bill for the dis¬ 
covery and delivery of possession of 
muniments of title, such as, for in¬ 
stance, deeds, certificates of stock, 
and negotiable securities: and this 
has been held to be so even though 
an appeal is pending from the In¬ 
quisition.—^Equitable Trust Co. v. 
Garis, supra, 
prior goardlaiL’s sale 
He may sue to set aside a prior 
guardian's sale.—Goodell v. Goodell, 
63 N.E. 276, 173 Mass. 140. 

Deposit books 

Conservator of person owning bank 
deposits with another, which either 
might withdraw, and which were 
to belong to the survivor, was not, 
however, entitled to recover in tort 
for refusal to yield exclusive pos¬ 
session of deposit books.—Johnson 
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V. Nourse. 165 N.E. 457, 258 Mass. 
417. 

Administrator of deceased guardian 
Minn.—^Donlin v. Wamsley, 223 N. 

W. 98, 176 Minn. 234. 

Defenses 

(1) Power of recourse against 
guardian participating In another's 
wrongful dealing with property of 
Insane person’s estate Is no defense 
to action against such other person 
alone.—^Harper v. Merchants' & 
Planters’ Nat. Bank of Mt. Vernon, 
Tex.Clv.App., 68 S.W.2d 361, error 
dismissed. 

(2) Where, on a petition for ap¬ 
pointment of a committee for an 
incompetent which did not mention 
a deposit owned by incompetent In 
defendant bank, the court granted an 
order appointing a committee and 
directing all persons to deliver prop¬ 
erty of incompetent to committee 
and the court had jurisdiction over 
parties and subject matter, and bank 
paid amount of deposit to commit¬ 
tee who converted It to her own use, 
the bank was not liable to successor 
committee for deposit—^Mattice v. 
Kingston Trust Co., 33 N.Y.S. 2 d 799, 
178 Misc. 266. 

Xuoorreot desozlptiou of Incompe¬ 
tent ward’s property In guardian’s 
inventory would not prevent her 
from taking proper steps to recov¬ 
er all of, the assets of ward.—Martin 
V. Pacific Southwest Royalties, 106 
P.2d 443, 41 Cal.App.2d 161. 

Statutory procedure 

( 1 ) Where there are express stat¬ 
utory provisions concerning the 
method of recovering property be¬ 
longing to an incompetent, such pro¬ 
visions necessarily control. 

Arlz.—^E:ay v. Kay, 89 P.2d 496, 58 

Arlz. 386, 121 A.L.R. 1496. 

Ill.—In re Rackllfle's Estate, 7 N.E. 

2d 754, 366 Ill. 22, reversing 8 N. 

E.2d 164, 284 Ill.App. 649. 

(2) Under some statutes In pro¬ 
ceeding to compel disclosure and de¬ 
livery of property of ward, there is 
no plaintiff or defendant nor any 
counter-alignment of parties.—^Hire 
V. Hrudlcka, 40 N.E.2d 63, 879 Ill. 
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€state.®^ In a proper case he may sue to set aside j 
his ward’s voidable conveyances, although made by 
the ward prior to the guardianship.®^ A statute 
authorizing the committee or guardian to maintain 
any action which his ward might have maintained 
if the appointment had not been made does not lim¬ 
it the authority of the committee to such actions 
the committee may invoke the power of a court of 
equity to restore his ward’s property diverted from 
his custody and care by his own errors.®® 

Against ward. An adjustment of the accounts is 
necessary before an action can be maintained by 
the guardian against his ward.®® In some jurisdic¬ 
tions it is held that after the termination of the 
guardianship, on the restoration of the ward to san¬ 
ity, the guardian cannot maintain a suit personally 
against the former ward for any moneys due him 
with respect to the guardianship, as distinguished 
from a suit or proceeding for reimbursement out of 
the estate against the ward,®*^ thus the decree of the 
court in the settlement of the guardian’s final ac¬ 
count, adjudging that a certain sum is due the guard¬ 
ian from the ward, cannot be made the basis of a 
personal action against the former ward;®® if any 
recovery can be had it must be out of the ward’s 


former estate.®® It has been held that equity will 
not entertain a bill against an insane person by a 
person acting as his guardian de facto for payment 
of what may be found due him the proper meth¬ 
od in such case is by petition.^! 

Ward's will. The committee or guardian cannot 
maintain a suit to cancel the will of his living 
ward;*^® nor can he sue to recover his.ward’s will 
from a person in whose custody the ward had placed 
it before he became insane.^® 

Ward as executor. The authority of the guardian 
does not extend to represent his ward as executor, 
and, as such guardian, to seek the construction of 
a will of which the ward is the executor. 

c. Against Guardian 

In the absence of a statute providing otherwise, an 
action will not lie against the committee or guardian on 
a cause of action against the ward which accrued prior 
to the guardianship. An action will lie against a guardi¬ 
an for his breach of duty. 

An action will not lie against the committee or 
guardian on a cause of action against the ward 
which accrued prior to the commencement of the 
guardianship and generally, where the committee 


201, reversing: In re Hire's Estate. 
S3 N.E.2CI 652, 309 Ill.App. 666. 

(8) Where the statute so requires, 
the conservator must institute con¬ 
servator proceedings by a statement, 
under oath, stating facts bringing 
the cause within the statute.—In re 
Racklllle'B Estate, supra. 

(4) The “complaint,” in statute au¬ 
thorizing court on “complaint” to 
cite person suspected of concealing 
assets of ward to appear for exam¬ 
ination as to such charge, means a 
“complaint" made to the court in the 
guardianship proceeding, is summary 
In nature, and its sole purpose is 
to discover hidden assets of ward. 
— ^Kay V. Kay, supra. 

(6) Where during life of insane 
ward conservatrlx had instituted pro¬ 
ceeding to compel disclosure and 
turning over of property of ward, 
after the ward’s death the conserva¬ 
trlx and ex officio administratrix 
of the estate of the ward wets a 
party fully competent and qualified 
to prosecute the litigation to an 
end and was a "proper party appel¬ 
lant” on appeal from Judgment sus¬ 
taining motion in abatement.—^Hlre 
V. Hrudlcka, supra. 

62, W.Va.—Johnson v. Chapman, 28 

S.B. 744, 43 W.Va. 639. 

Primary liability on guardian 

Guardian of Incompetent embez¬ 
zling and paying ward’s funds to 
bank whose representatives Justifi¬ 
ably supposed that guardian was 


using own funds could not recover 
funds from bank in absence of show¬ 
ing that recovery was necessary to 
protect ward from loss, primary lia¬ 
bility being on guardian and sureties. 
—Galloway v. Security State Bank of 
Ellendale, 268 N.W. 10, 193 Minn. 104. 

63. Tex,—^Neal v. Holt, Clv.App., 69 
S.W.2d 603, error refused. 

W.Va.—Doak v. Smith, 116 S.B. 691, 
93 W.Va. 133. 

32 CJ. p 766 notes 66, 66. 

64. N.T.—^Haring v. Murphy, 113 N. 
Y.S. 462. 60 Mlsc. 874. 

65. N.T.—^Haring v. Murphy, supra. 

68. Ky.—Brand v. Brand, 10 Ky. 
Op. 396. 

N.H.—Davis V. Drew. 6 N.H. 399, 
25 Am.D. 467. 

67. Idaho,—Talbot v. Collins, 191 
P. 364, 33 Idaho 169. 

Actions by guardians against wards 
generally see Guardian and Ward $ 
169. 

68. Idaho.—Talbot v. Collins, su¬ 
pra. 

32 O.J. p 766 note 30. 

69. Idaho.—Talbot v. Collins, supra. 

7a N.C.—Tally v. Tally, 22 N.C. 
386, 24 Am.D. 407. 

71. N.C.—Tally v. Tally, supra. 

72. Wash.—^Pond v. Faust, 166 P. 
776, 90 Wash. 117, Ann.Caa.l918A 
786. 

32 C.J. p 766 note 75. 
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73. Cal.—^Mastick v. San Francisco 
Super. Ct, 29 P. 869, 94 Cal. 347. 

32 C.J. p 766 note 76. 

trader statate 

(1) Under a statute providing that 
a gruardlan may proceed against any 
person who “has in his possession or 
has knowledge of any Instrument In 
writing belonging to the ward,” the 
guardian is not authorized to pro¬ 
ceed against a person having the 
ward’s will in his possession.— 
Vigne v. Superior Court in and for 
Los Angeles County, 99 P.2d 589, 
37 Cal.App.2d 346. 

(2) The probate court had no Ju¬ 
risdiction to order custodian of In¬ 
sane person’s will to deliver It to 
such person’s attorney, especially as 
such delivery might result in Impos¬ 
ing heavy liability on custodian for 
damages because of failure to deliv¬ 
er will to superior court clerk in 
event of Incompetent’s death before 
his restoration to capacity.—^Vlgne 
V. Superior Court in and for Los An¬ 
geles County, supra. 

(3) Similar result reached under 
earlier statute see 32 C.J. p 766 note 
76 [a]. 

74. Me.—^Whitmore v. Church of 
the Holy Cross, 117 A. 469, 121 Me. 
391. 

76. Md.—^Alexander v. Rose, 80 A.2d 
785, 788, 181 Md. 447, quoting 

Corpns JnzlB. 

32 C.J. p. 766 note 86. 
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or guardian is regarded as a mere curator without 
title to the property of the lunatic, his immunity 
from liability to an action is recognized by the 
courts, and the lunatic himself is the proper person 
to be sued.76 He cannot be sued on a contract made 
by the ward,77 or on any claims against the ward,^^ 
in the absence of some permissive statute.*^® In 
some ^jurisdictions the guardian or committee of the 
property of an incompetent may be sued on claims 
for which the estate is liable.^O Obviously, before 
an action will lie against a guardian, plaintiff must 
possess a cause of action.® 1 

Action for fund not a part of ward*s estate. 
Where the committee of an insane person has ob¬ 
tained and holds a fund, in his representative ca¬ 
pacity, not belonging to his ward’s estate, an action 
to determine the ownership thereof is maintainable 
against him in the same capacity.®® 

An adjustment of accounts is necessary before an 


action can be maintained by the ward against the 
guardian for any moneys in the possession of the 
guardian.®® This is also true of an action by the 
ward’s executor or administrator against the guard- 
ian.®4 The rule that the ward cannot maintain an 
action against his guardiaii while his guardian's ac¬ 
counts remain unsettled is confined to such ques¬ 
tions as arise between the guardian and ward aris¬ 
ing from that relationship and with regard to prop¬ 
erty rights pertaining to the guardianship.®® 

For breach of duty. The committee or guardian 
of an insane person is subject to suit for breach of 
his own duties and obligations.®® As the remedy on 
the bond is cumulative, it does not preclude a reme¬ 
dy against the guardian himself.®^ If the commit¬ 
tee or guardian fails to account for and pay over the 
estate to the person entitled to it, he may be sued 
therefor.®® An order authorizing the committee of 
a lunatic to retain the interest of the estate for 


Action on guardian’s bond see su¬ 
pra § 53. 

76. Md.—^Alexander v. Hose, supra^ 
quoting Oorpus Juris. 

32 O.J. p 766 note 86. 

77. Conn.—^Hamilton v. Pickett, 104 
A. 162, 93 Conn. 34. 

Md.—^Alexander v. Hose, 30 A.2d 785, 
788, 181 Md. 447, quoting Ooxpus 
Juris. 

78. Md.—^Alexander v. Hose, supra, 
quoting Oorpus Juris. 

32 C.J. p 766 note 88. 

79. Md,—Alexander v. Hose, supra, 
quoting Oorpus Juris. 

32 C.J., p 766 note 89. 

80 . Oaaeral gnaardlaa. 

Guardian of Insane person appoint¬ 
ed under statutes relating to com¬ 
mitment of Insane persons was a 
general guardian, and hence son of 
insane person was entitled to bring 
action for money to which he was 
entitled by virtue of agreement with 
his mother and which was in guard¬ 
ian’s possession.—Johnson v. Nelms, 
100 S.W.2d 648, 171 Tenn. 64. 
Support of puhUo patient 

State could sue estate of public 
patient in asylum for support, not¬ 
withstanding statute prescribed spe¬ 
cial remedy.—^Lokey v. State, Tex. 
C1V.APP., 291 S.W. 966. 

XToJust enrlolmiant 
Where the estate of an incompe¬ 
tent has been unjustly enriched 
at the expense of plaintiff, plaintiff 
is entitled to recover against the 
committee of the property of the 
incompetent—Gibson v. Bommer, 6 
N.y.S. 2 d 844, 254 App.Div. 929. 

81. Ala.—^Ward v. Stallworth, 11 
So.2d 374, 243 Ala. 651. 

88. N.Y.—^Dunham v. Fitch, 62 N. 
Y.S. 905, 48 App.Div. 321. 


Tex.—^Weeks v. De Young, Civ.App., 
290 S.W. 862. 

83. N.H.—Davis v. Drew, 6 N.H. 
899, 26 Am.D. 467. 

32 C.J. p 698 note 51. 

84. Maas.—Day v. Old Colony Trust 
Co., 117 N.EI. 252, 228 Mass. 225. 

85. H.I.—Champlln v. Slocum, 103 
A. 706, 41 R.I. 227. 

32 C.J. p 698 note 53. 

86. W.Va.—Straight v. Ice, 48 S.E. 
837, 56 W.Va. 60. 

32 C.J. P 766 note 92. 

Proximate cause 

(1) Substantial damages for breach 
of duty of conservator appointed 
for Incompetent cannot be recovered 
unless the damages are proved to 
have been a result of the breach 
of duty.—Kochuk v. Labaha, 10 A. 
2d 755, 126 Conn. 324. 

(2) Any recovery after final ac¬ 
count of conservator was filed and 
accepted, based on failure of con- j 

. servator to discover and inven¬ 
tory Incompetent’s interest in a farm, 
was required to be based on failure 
of conservator to use proper care to 
ascertain the Interest and make it 
available.—Kochuk v. Labaha, su¬ 
pra. 

(3) Under such circumstances, ac¬ 
tion could not be maintained where 
there was no finding of negligence 
on part of conservator in looking 
after Incompetent’s interest and there 
was no evidence that conservator’s 
failure to determine the Interest 
resulted in any damage to the in¬ 
competent, and where any claim of 
the Incompetent to proceeds of the 
farm could still be asserted in an 
action in incompetent’s own right 
after he was restored to capacity.— 
Kochuk V. Labaha, supra. 
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The ward’s release of the guardian 
from all liability for his manage¬ 
ment of the estate, given after his 
restoration to sanity, but without a 
full disclosure of the pertinent facts, 
may be set aside on the ground of 
fraud.—^Baxter v. Union Industrial 
Trust & Savings Bank, 263 N.W. 762, 
273 Mich. 642. 

XTnauthorlaed IxvestmsiLt 
In suit to recover for guardian’s 
misapplication of ward's funds by 
unauthorized Investment in securi¬ 
ties, tender of Interest received on se¬ 
curities was not condition precedent 
to recovery in equity, where allega¬ 
tions of petition showed that plain¬ 
tiff was entitled to recover many 
times amount received as Interest— 
Georgia Hallroad Bank & Trust Co. 
V. Liberty Nat. Bank & Trust Co., 177 
S.R 803, 180 Ga. 4. 

87. Conn.—^Dunn’s Appeal, 70 A. 703, 
81 Conn. 127. 

N.J.—Shepherd v. Newkirk, 21 N.J. 
Law 302. 

88. Minn.—^Lyngen v. Tessum, 211 
N.W. 314, 169 Minn. 304. 

32 C.J. p 767 note 96. 

Assumpsit 

(1) If the guardian of a lunatic 
falls to carry out his duty of restor¬ 
ing to his ward the funds belonging 
to him on the restoration of the 
lunatic to sanity the guardian is li¬ 
able in an action of assumpsit.— 
Shepherd v. Newkirk, 21 N.J.Law 
302. 

(2) An action in assumpsit, how¬ 
ever, will not lie on a decree of the 
orphan’s court ascertaining the ex¬ 
tent of the guardian’s liability, plain¬ 
tiff’s remedy being to declare on the 
Indebtedness for money had and re¬ 
ceived, and the decree of the orphan’s 
court will be conclusive evidence of 



§ 135 


INSANE PERSONS 


44 C.J.S. 


his support does not bar an action for profits made 
by the committee through the labor of the ward.®^ 

The members of a committee are jointly and sev¬ 
erally liable for the whole amount of a surcharge, 
and if one pays more than the equal share as be¬ 
tween the two, the equity might, perhaps, be en¬ 
forced against the other, but not against the vic- 
tim.90 

d. Against Administrator 

In some Jurisdictions the administrator of the ward 
may be sued. 

Although, as discussed supra § 91, it has been 
held in some jurisdictions that claims against the 
ward’s estate must be presented to the guardian and 
cannot be collected from the ward’s administrator, 
the administrator of the ward may be sued in a 
proper case instead of his guardian or committee,^! 
although a suit might have been brought against the 
committee when the guardianship has terminated on 
the death of the ward.^^ 

§ 136. Limitations and Laches 

In some Jurisdictions there are special statutes of 
limitations applicable to actions by and against the es¬ 
tates of incompetent persons, and such actions must be 
brought within the time so limited. 

Suit must be brought within the time limited by 
any special statutes of limitations relating to ac¬ 
tions by or against insane persons.®^ As such stat¬ 


utes are remedial in their nature they are to be 
liberally construed to give effect to the intention of 
the legislature,^^ and in determining the meaning of 
such statutes all statutes in pari materia may be 
considered.®® There must be a compliance with 
statutory conditions in order to start such statutes 
running.®® In the absence of express provision, a 
statute requiring actions on claims against decedents’ 
estates to be brought within a certain time after the 
presentation of the claim does not apply to actions 
on claims against insane wards or their estates.®7 

It has been held that an heir cannot be charged 
with laches in not bringing an action to set aside the 
allowance of a fraudulent claim during the lifetime 
of his incompetent ancestor.®® 

r 

Matters relating to general statutes of limita¬ 
tions are discussed in the C.J.S. title Limitations of 
Actions § 1 et seq, also 37 C.J. p 684 note 1 et seq, 
and cases relating to the disability of insanity as 
tolling general statutes of limitations are considered 
in the C.J.S. title Limitations of Actions § 242, see 
also 37 C.J. p 1024 note 68-p 1026 note 81. The 
time for presentment of claims against the estate of 
an incompetent ward is discussed supra § 91, 

§ 137. Jurisdiction and Venue 

Actions must be brought In courts having Jurisdiction 
of the parties and subject matter. 

Actions by or against insane persons, their guard- 


the amount In defendant’s hands.— 
Shepherd v. Newkirk, 20 N.J.Iaw 
343. 

Balaaoe fonnd due 

After guardian was removed, his 
successor had right to sue former 
guardian and surety for balance 
found due at final accounting.— 
Mathieu v. U. S. Fidelity & Guaran¬ 
ty Co., 290 P. 1003, 168 Wash. 396. 
Befense 

An order of the probate court di¬ 
recting the guardian of an insolvent 
insane person to set apart one thou¬ 
sand dollars for the support of the 
ward and his family and the edu¬ 
cation of his children, if not attack¬ 
ed, is a sufficient defense to an ac¬ 
tion against the guardian for breach 
of duty in not distributing the fund 
among the ward’s creditors, although 
the court had no power to make It. 
—Frost V. Redford, 80 S.W. 179, 127 
Mo. 492. 

89. S.C.—^Ashley v. Holman, 15 S.C. 
97, 

90. Pa.—In re Bldwards, 28 Pa.Dlst. 
898. 

91. Wyo.—State v. Thompson, 18 P. 
2d 619, 620, 46 Wyo. 360, citing 
Corpus Juris. 

32 C.J. p 767 note 7. 


98. Mo.—Reando v. Mlsplay, 2 S.W. 

405. 90 Mo. 261, 69 Am.R. 13. 

93. Mo.—GreeVer v. Barker, 289 S. 

W. 686. 816 Mo. 308. 

Beoovery of real property 

(1) Statutes of limitations on 
ward’s right to recover estate sold 
by guardian and fixing time to sue 
after removal of disability apply re¬ 
gardless of whether guardian’s deed 
was valid, void, or voidable.—Stew¬ 
art V. Keyes, 30 P.2d 875, 167 Okl. 
631, motion denied 66 S.Ct 84, af¬ 
firmed 66 S.Ct 807, 295 U.S. 403, 79 
L.Fd. 1607, rehearing denied 66 S. 
Gt. 81, 296 U.S. 661, 80 L.Ed. 470. 

(2) Recording of deed to realty 
made by guardian in pursuance to 
court order of sale is sufficient under 
some statutes to set limitations in 
operation against ward.—Stewart v. 
Keyes, suprcL 

(8) Ward’s action to recover real¬ 
ty sold by guardian under court or¬ 
der under some statutes can only be 
commenced within five years after 
date of recording of deed, within 
three years after disability of ward 
is removed, and within three years 
after termination of -guardianship.— 
Stewart v. Keyes, supra. 
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94k Statute held applicable 
A statute, providing that “all the 
provisions of law on the subiect of 
executors and administrators, r,elat- 
ing to inventories, appraisements, 
settlements or disposition of prop¬ 
erty, notice to creditors, registration 
of claims, accounts, proceedings to 
insolvency and distribution of as¬ 
sets of insolvent estates, shall, as far 
as applicable, and not otherwise pro¬ 
vided, be observed and enforced’’ in 
guardianships of persons of unsound 
minds, is broad enough to include 
the limitation of time within which 
an action must be brought against 
an executor or administrator.—First 
Nat. Bank & Trust Co. v. Landau, 
184 So. 618, 188 Miss. 651. 

95. Miss.—^Flrst Nat Bank & Trust 
Co. V. Landau, supreu 

96. XTotloe of rejection. 

Under some statutes the special pe¬ 
riod of limitations does not start to 
run until the date of service of 
written notice of rejection of the 
claim.—^Dorris v. Crowder, 78 P.2d 
1039, 26 Cal.App.2d 49. 

97. Wash.—Clough v. Monro, 160 
P. 1190, 86 Wash. 607. 

82 C.J. p 767 note 12. 

98. Wis.—Scheer v. Ulrich, 118 N. 
W. 661, 183 Wis. SIL 
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ians, committees, or estates must be brought and 
tried in courts having jurisdiction of the parties and 
subject matter.89 In the absence of a constitutional 
or statutory provision to the contrary, courts of 
common law have jurisdiction in cases involving the 
rights and liabilities of persons mentally incompe- 
tent.i The facts that a person has been adjudged 
insane and that a committee of his person and estate 
has been appointed do not place him beyond the ju¬ 
risdiction of a court of law.2 Under some constitu¬ 
tions and statutes probate courts, or courts of gen¬ 
eral jurisdiction sitting as probate courts,® or coun¬ 
ty courts,^ have jurisdiction, or exclusive jurisdic¬ 
tion, in matters relative to persons of unsound mind' 
and their estates; but such statutes do not, in the 
absence of an express provision to the contrary, ex¬ 
clude the jurisdiction of other courts to hear and 
determine suits wherein insane persons are parties 
litigant,® whether the suits are by or against insane 


persons, whether or not under guardianship,® and 
whether the claim arose before or during the guard¬ 
ianship and this is especially true of suits brought 
after the termination of the guardianship.® In 
some jurisdictions the court which has taken juris¬ 
diction of the estate by the appointment of a guard¬ 
ian has exclusive original jurisdiction of actions for 
claims against the estate,® 

Courts of equity may, in proper cases, exercise 
their jurisdiction in matters arising out of the ward's 
estate, where such jurisdiction has not been express¬ 
ly conferred on other courts.^® Such courts may 
determine the equitable rights of a ward under 
guardianship, in suits in the nature of actions in 
rem, which affect the property rights of the ward.^^ 

The power to hear and determine the case neces¬ 
sarily involves the power to inquire into the mental 
condition of any of the parties to the cause, so as 


99. At cliam’berB In another county 

The superior court at chambers 
in one county was without jurisdic¬ 
tion to determine controverted Issues 
raised in case pending in superior 
court of another county, as to wheth¬ 
er guardian of incompetent was re¬ 
quired to make certain payments for 
support of .incompetent's aged moth¬ 
er.—In re Jones, 191 S.B. 611. 211 
N.C. 704. 
zreoessaxles 

(1) Any court with jurisdiction of 
the parties and subject matter may 
entertain a suit for necessaries fur¬ 
nished to an Insane person.—Cart¬ 
wright V. Juvenile Court at Nash¬ 
ville, 113 S.W.2d 764. 172 Tenn. 626. 

(2) Under statute authorizing ju¬ 
venile court to secure out of father’s 
estate the support of a child found 
neglected, delinquent, or dependent, 
a juvenile court can enter Judgment 
against an insane father for the 
support of a child found neglected, 
delinquent or dependent.—Cartwright 
V. Juvenile Court at Nashville, su¬ 
pra. 

1. Ark.—^Kilpatrick v. Rowan, 177 S. 

W. 898, 119 Ark. 176. 

82 C.J. p 767 note 16. 

3. Minn.—Clark v. Buck. 188 N.W. 

326, 162 Minn. 278. 

32 C.J. p 767 note 17. 

8. Iowa.—^Haradon v. Boardman & 

Cartwright, 294 N.W. 770. 229 

Iowa 540. 

Aoooiutlng 

The probate court has jurisdic¬ 
tion to determine whether a guard¬ 
ian of incompetent, who sold his 
ward's real estate under license from 
the court, made the sale to a figure¬ 
head for the purpose of profiting by 
a resale to the actual purchaser at 


an increased price, and, if it finds | 
that the sale was so made, has pow¬ 
er to compel the guardian to ac¬ 
count for the full proceeds of such 
resale.—Wilson v. Erickson, 188 N. 
W. 994, 152 Minn. 364. 

Title to assets 

Where guardian of Incompetent 
filed in the probate court a com¬ 
plaint against certain individual to 
recover assets allegedly belonging 
to the guardianship estate, and nam¬ 
ed individual claimed to hold the 
assets by virtue of a trust created 
by the Incompetent before appoint¬ 
ment of the guardian, and guardian 
claimed that the ward was incom¬ 
petent to create the trust, the pro¬ 
bate court had Jurisdiction to try 
the issue as to the title of the as¬ 
sets.—In re Sanderson's Guardian¬ 
ship, 28 N.E.2d 665, 64 Ohio App. 
177. 

4. Wis.—^In re Thornton's Guardian¬ 
ship, 10 N.W.2d 193, 248 Wis. 897. 

Partnership matters 

The county court, in proceedings 
relating to the estate of Insane per¬ 
son, had jurisdiction to hear and dis¬ 
pose of creditor's claim against es¬ 
tate and of another creditor's objec¬ 
tion thereto that insane person and 
claimant were partners, as against 
contention that ' determination of 
partnership matters generally was 
beyond court's jurisdiction.—Gray v. 
Lord. 276 N.W. 432, 226 Wis. 403. 

6. Ark.—^Peters v. Townsend, 124 

5. W. 266. 93 Ark. 103. 

Iowa,—^Flock V. Wyatt, 49 Iowa 466. 

3^ Texas 

(1) The constitutional provision 
that the county court shall have the 
general jurisdiction of a probate 
court and that it shall transact all 
I business appertaining to idiots, luna¬ 
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tics, or persons non compos mentis, 
does not deprive the district court 
of jurisdiction of a suit by next 
friend, even in the absence of an ad¬ 
judication of incompetency by the 
probate court.—Smith v. Thornhill, 
Clv.App., 12 S.W.2d 626, aflElrmed. 
Com.App., 25 S.W.2d 697, reversed 
on other grounds 34 S.W.2d 803. 

(2) The authority of the district 
court to entertain a suit of an insane 
person represented by next friend 
includes the power to hear and de¬ 
termine a compromise as well as a 
contest of matters over which the 
exercise of its jurisdiction has been 
invoked by the pleadings of the par¬ 
ties.—Williams V. Sinclalr-Prairle Oil 
Co., Civ.App., 136 S.W.2d 211, error 
dismissed, judgment correct. 

S. Ark.—^Peters v. Townsend, 124 S. 

W. 255, 93 Ark. 103. 

32 C.J. p 767 note 21. 

7- Mo.—Sidwell V. Kaster, 232 S. 
W. 1006, 289 Mo. 174. 

& Mo.—Sidwell V. Kaster, supra. 

9. Neb.—Spence v. Miner, 131 N.W. 
1044, 89 Neb. 610. 

32 C.J. p 767 notes 26-28. 

10. Ala.—First Nat. Bank v. Robert¬ 
son, 127 So. 221, 220 Ala. 664. 

Ky.—Ward's Committee v. Klmbel, 1 
S.W.2d 962, 222 Ky. 517. 

Mo.—Bowles V. Troll. 176 S.W. 324. 
190 Mo.App. 108. 

N.J.—Sanderson v. Howell, 187 A. 
184. 121 N.J.Bq. 66, affirming 182 
A. 168. 14 N.J.Misc. 61. 

N.Y.—Jarett v. GotUieb, 27 N.T.S. 

2d 231. 176 Mlsc. 298. 
ApproprlAtloiL of income 
Ky.—^Ward's Committee v. Klmbel, 
1 S.W.2d 962, 222 Ky. 617. 

11. Neb.—Spence v. Miner, 181 N.W. 
1044, 109 Neb. 610. 
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to protect his interest in the litigation.12 

The residence or domicile of the committee, rath¬ 
er than that of the ward, has been held to govern 
in determining jurisdiction.^^ The residence of the 
insane person, and not the residence of the next 
friend, however, has been held to determine juris¬ 
diction of the parties.^^ An appointment of a com¬ 
mittee of the person and estate of an insane person 
by a court of competent jurisdiction of another state 
does not divest the courts of the forum of their or¬ 
dinary jurisdiction to proceed against such person 

by action.16 

Venue, A suit against an insane defendant is 
properly brought in the county wherein he and his 
guardian reside.^® The heir or administrator of the 
committee may be sued by the administrator of the 
lunatic in any county in which he may be found, 
and jurisdiction is not confined to the courts of the 
county where the custody of the lunatic belongs.^^ 
Under some statutes, if the suit is against a guard¬ 
ian, as such, to establish a money demand against 
the estate, suit may be brought in the county in 
which the estate is administered.^® 

§ 138. Leave to Sue 

In the absence of a statute so requiring, It Is not 
necessary to obtain leave of court to sue, or to sue in 
behalf of, an Insane person. 


44 C.J.S. 

In the absence of statutes requiring leave of court 
to sue,i® leave of court is not necessary to enable 
a committee or guardian to sue in behalf of an in¬ 
sane person®0 but it has been declared to be good 
practice to obtain such leave.®^ Even if necessary, 
absence of leave of court is not a jurisdictional de¬ 
fect, and defendant cannot take any advantage of 
it.®® A defendant is not entitled to notice of an 
application by the committee or guardian for leave 
to sue, nor can he be heard against it. 2 3 

Action against insane person and his representa¬ 
tives, In the absence of statute an action may be 
maintained without leave of court against a lunatic 
for whom no committee has been appointed.®^ Un¬ 
der some statutes, however, after inquisition found 
and appointment of a committee or guardian, leave 
of court is required before instituting a suit against 
the ward or his committee ;®5 but it has been held 
that a judgment obtained against an insane person 
under guardianship, without leave of court to sue, 
is not necessarily void, or even erroneous,®® al¬ 
though it has been held that, when such leave is re¬ 
quired, it may be deemed contempt of court to be¬ 
gin an action at law without leave,®7 and that an 
injunction may issue to restrain prosecution of an 
action commenced without leave of court.®® A cred¬ 
itor whose proofs establish a prima facie case is en¬ 
titled to leave to sue the committee,®® and leave to 
sue the committee may be granted when the petition- 
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12. Ark.—Scott V. Stephenson, 271 
S.W. 714. 168 Ark. 763, 

32 C.J. P 768 note 29. 

13 . va.—Sheltman v. Taylor, 82 S. 
B. 698, 116 Va. 762. 

32 C.J. p 768 note 32. 

14. Tenn.—Shirley v. Sovereigrn 
Camp, W. O. W., 98 S.W.2d 611. 
20 Tenn.App. 290. 

15. N.T.—^Bayard v. Scanlon, 1 IT.T. 
City Ct. 487. 

16. Ohio.—Stuard v. Porter, 86 N^.B. 
1062. 79 Ohio St. 1. 

17. Ky.—^Hardin v. Smith, 7 B.Mon. 
390. 

18. Tex.—O'Rear v. Slmer, Civ.App., 
281 S.W. 1099. 

19- Ind.—^Barnhart v. Rogers, 171 
N.B. 386, 97 Ind.App. 199. 

Statute relatlngr to minors 

Although statute authorizing 
gfuardlan of minor to apply to court 
in which gfuardlanshlp proceedings 
are pending for authority to bring 
suit In district court for partition 
of realty of which his ward owns an 
undivided Interest does not specifi¬ 
cally Include guardians of persons 
non compos mentis. It would be as¬ 
sumed that It was intention of law¬ 
makers to Include them.—Wall v. 


Wall, Tex.Civ.App., 172 S.W.2d 181. 
error refused. 

20. Kan.—^Nelson v. Nelson, 12 P. 
2d 800. 136 Kan. 1. 

82 C.J. p 768 note 38. 

Leave to sue by next friend see In¬ 
fra § 144. 

21. Pa.—Post’s Estate, 19 Pa.Dlst, 
61. 

28. Pa.—Post’s Estate, supra. 

23. Pa.—^Post’s Estate, supra.. 

24. N.T.—Grant v. Humbert, 100 N. 
T.S. 44, 114 App.Div. 462, 19 N.T. 
Ann.Cas. 71. 

25. N.T.—In re Warren. 202 N.T. 
S. 686, 207 App-Dlv. 798. 

82 C.J. p 768 note 46. 

Construction, of leave 

Leave to bring an appropriate ac¬ 
tion or proceeding .does not constitute 
authority to bring an action which 
Is not appropriate.—Jarett v. Gott¬ 
lieb, 27 N.T.S.2d 281. 176 Misc. 293. 
Foreign declaration 
Where defendant had been Judicial¬ 
ly adjudged Incompetent In another 
state and a committee of his prop¬ 
erty had been appointed In the for¬ 
um, an action affecting property In 
the forum could not be brought In 
the forum without consent of court. 

I —Dean v. Halliburton, 150 N.B. 141, 
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241 N.T. 364, reversing 209 N.T.S. 
200, 213 App.Div. 881, affirmed 210 
N.T.S. 841, 214 App.Div. 730, and mo¬ 
tion denied 162 N.B. 403, 242 N.T. 
606. 

Substitution of oommlttee 
In an action brought without the 
court’s consent, the trial court had 
power to substitute the Insane per¬ 
son’s committee as party defendant, 
and such substitution was tanta¬ 
mount to permission by the court 
to bring action against the commit¬ 
tee.—^Dean v. Halliburton, 160 N.E. 
141, 241 N.T. 364, reversing 209 N. 
T.S. 200, 213 App.Div, 831, affirmed 
210 N.T.S. 841, 214 App.Div. 730, and 
motion denied 162 N.B. 403, 242 N.T. 
606. 

Xioave denied 

N.T.—In re Mclnemey, 238 N.T.S. 
336, 135 Misa 481. 

86. N.T.—Crlppen v. Culver, 13 

Barb. 424. 

87. N.T.—Williams v. Cameron, 26 
Barb. 172. 

82 C.J. p 768 note 48. 

88. N.T.—Crlppen v. Culver, IS 

Barb. 424. 

82 C.J. p 768 note 49. 

89. N.T.—In re Shapiro, 300 N.T.S. 
774. 263 APP.D1V. 741- 
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er shov/3 a cause on which a court of equity would 
grant relief if the claim should be established in a 
court of law.80 The court, in granting leave to sue, 
is not called on to, and does not, pass on the ques¬ 
tion of the committee’s liability.^l 

The unauthorized institution of a suit may be sub¬ 
sequently approved if it is such that the court would 
have given his approval in case it had been asked 
in advance.®^ The necessity of obtaining leave of 
court to sue may be waived,®® and the committee' 
may be estopped to urge the objection to the want 
of leave of court.®^ However, it has been held 
that a committee appointed subsequent to the insti¬ 
tution of the action does not waive the failure to 
obtain leave of court by appearing and answering.®® 

§ 139. Parties in General 

a. Real party in interest 

b. Necessary and proper parties 

c. Designation or description of parties 

d. Substitution and intervention of par¬ 

ties 

a. Beal Party in Interest 

The insane person Is the real party In Interest In 
actions by or against him. 

Although the suit is prosecuted or defended by 
a general guardian, a guardian ad litem, or a next 
friend, he caimot be considered as the real party to 
the cause;®® the insane person is the real party in 
interest.®^ The guardian is the real party in in¬ 


terest as to individual claims asserted by him.®® 
b. Necessary and Proper Parties 

Persons whose interests may be adversely affected by 
the action are necessary and proper parties. 

Persons who have an interest in the litigation are 
necessary parties in actions by or against insane 
persons or their representatives;®® but if they have 
no such interest they are not necessary parties.^® 
Any person interested in the subject matter is a 
proper party and should be joined.*^! Although at 
common law the guardian may not join as a party 
plaintiff in both his individual and representative 
capacities unless the interests represented are 
joint,^® under permissive statutes the guardian may 
join in both capacities where he claims a concur¬ 
rent interest in the subject matter of the suit.^® 

Plaintiffs, In an action at law on behalf of an 
insane person to enforce his rights, both the insane 
person^4 and his committee or guardian^® should be 
joined as plaintiffs. However, there is authority to 
the effect that the guardian need not be joined,^® 
although it is better practice to do so.**^ 

In the absence of statute providing otherwise, and 
with certain exceptions to be noticed hereafter, the 
general rule is that, where a bill in equity is institut¬ 
ed on behalf of an insane person, he is a proper 
and necessary party plaintiff,^® and he should be ei¬ 
ther joined with his committee^® or the bill brought 
in his name by the committee.®® However, in some 
jurisdictions an exception has been made to this 


sa N.T.—^In re Wingr, 2 Hun 671, 
5 Thomps. & C. 205. 

31. N.T.—^Kent v. West, 58 N.T.S. 
244, 38 App.Dlv. 112, appeal dis¬ 
missed 57 N.B. 1114, 163 N.T. 589. 

32. Ky.—^Fitzpatrick v. Dundon, 201 

S. W. 889, 179 Ky. 784. 

32 C.J. p 768 note 52. 

IQeave to foreclose 

Pa.—In re Moore. 3 A.2d 81, 133 Pa. 
Super. 419. 

33. N.T.—Crippen v. Culver, 18 
Barb. 424—Meeks v. Meeks, 100 N. 

T. S. 667, 51 Misc. 538, reversed on 
other srrounds 106 N.T.S. 907, 122 
App.Div. 461. 

34. N.T.—Outtrln v. Graves, 1 Barb. 
Ch. 49. 

32 C.J. p 768 note 54. 

36. N.T.—Grant v. Humbert, 100 N. 
T.S. 44, 114 APP.D1V. 462. 19 N.T. 
Ann.Cas. 71. 

36. N.J.—Griffin v. Londrlgran, 151 
A. 611, 612, 107 N.J.B<i. 76, citing 
Corpus Juris. 

32 C.J. p 778 note 15. 

37. Minn.—Snicker v. Byers, 224 N. 
W. 162, 176 Minn. 541. 

N.J.—Griffin v. Xiondrlgan, 161 A. 


611, 612, 107 N.J.Bq. 76, citing Cor¬ 
pus Juris. 

Tenn.—Shirley v. Sovereign Camp, 
W. O. W.. 98 S.W.2d 511, 20 Tenn. 
App. 290. 

32 C.J. p 778 note 16. 

3& Kan.—^Rodenberg v. Rodenberg, 
86 P.2d 580, 149 Kan. 142. 

38. Ala.—Spann v. First Nat. Bank 
of Montgomery, 200 So. 554, 240 
Ala. 539. 

32 C.J. p 778 note 19, 

40. Va.—General Bd. of State Hos¬ 
pitals for Insane v. Robertson, 79 
S.B. 1064, 116 Va. 527. 

82 C.J. p 778 note 20. 

41. Ill.—Ryder v. Topping, 15 HI* 
App. 216. 

S.C.—Griffin v. Griffin, 20 S.C. 486. 

82 G.J. p 779 note 68. 

Fersous holding under vendee 
An insane vendor's bill in equity 
to enforce lien on realty for differ¬ 
ence between market value and pur¬ 
chase price thereof admits and pro¬ 
ceeds on assumption that vendee and 
those holding under him are bona 
fide purchasers, and they are proper 
parties, whose equities must be ad- 
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Justed.—^Klng v. McAnnally, 176 So. 
646, 234 Ala. 479. 

48. S.D.—Sando v. Roberts County, 
166 N.W. 64, 86 S.D. 666. 

43, S.D.—Sando v. Roberts County, 
supra. 

44, S.C.—Griffin v. Griffin, 20 S.C. 
486. 

32 C.J. p 778 note 21. 

45, S.C.—McCrelght v. Aiken, 21 S. 
C.L. 887. 

82 C.J. p 778 note 22. 

4a S.C.—McCrelght v. Aikin, 24 S. 
C.L. 66. 

47. N.H.—Lang v. Whidden, 2 N.H. 
436. 

S.C.—McCrelght v. Aikin. 24 S.C.L. 

66 . 

4a Ala.—^Amann v. Burke. 186 So. 
769, 237 Ala. 380—White v. Hale, 
175 So. 288, 284 Ala; 886. 

82 aj. p 778 notes 26, 27. 

49. Mass.—^Lombard v. Morse, 29 N. 
B. 205, 166 Mass. 136, 14 L.R.A. 
273. 

N.T.—Gorham v. Gorham. 3 Barb.Ch. 
24. 

6a N.T.—Gtorham v. Gorham, supra. 
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general rule'; and it has been held that the insane 
person need not be joined when the object of the 
bill is to set aside, on the ground of insanity, an act 
done by him while in that condition,although it 
is a proper practice®^ and it is generally done;®^ 
but in other jurisdictions such exception is not 
made.64 By force of statute in some jurisdictions 
the insane person need not be joined in any case.^B 
If the ward sues witli the consent of his guardian, 
the guardian is not strictly a necessary party; and 
in a suit so brought the guardian is not in any prop¬ 
er sense a party to the action.^® Where the suit in¬ 
volves no property right or estate of the ward but 
is merely to collect an indebtedness, the guardian is 
a necessaty party.® 

Defendants. Ordinarily the ward should be made 
a party defendant in any litigation affecting his in¬ 
terests,®® especially where the suit or action con¬ 
cerns the title to real estate.®® He is not a neces¬ 
sary party, however, where the litigation is not ad¬ 
verse to him and his interests are not sought to be 
affected,®® and in some jurisdictions it has been held 
that, as his interests are represented by his guard¬ 
ian, he is neither a proper nor a necessary party,®i 
and this is the rule in some states by force of stat¬ 


ute.®® Although it has been held that the ward is a 
necessary party defendant in suits in equity affecting 
his interests,®® it has also been held that the ward is 
not a necessary party defendant in suits in equity 
against the committee, at least when he is properly 
represented,®4 although he may be a proper party 
defendant;®® but, where his committee or guardian 
has a personal interest in the controversy antagonis¬ 
tic to that of the lunatic, the latter should also be a 
party to the bill in order that the court may assign 
him a guardian or other proper representative to 
appear and protect his rights against the commit¬ 
tee.®® He should be made a party defendant where 
the appointment of the guardian is invalid.®^ So 
also, if the suit relates to the title to the ward’s real 
estate, he has been held a necessary party defend¬ 
ant.®® In some jurisdictions it has been held that 
the committee or guardian should be made a party 
defendant,®® both in actions at law^O and in suits 
in equity.71 ^t least he is a proper party defend- 
ant72 and should be notified of the action, so that 
he may appear and defend.^® It has been held that 
it is not necessary to make the special guardian or 
guardian ad litem a formal party defendant.74 The 
incompetent cannot be both plaintiff and defend- 
ant.76 


51. N.T.—Person v. Warren, 14 1 
Barb. 488. 

32 C.J. p 778 note 80. 
zro gronnjA for demurrer 

Allesred failure to maice alleged 
incompetent a party to suit brought 
by his next friends was not ground 
for demurrer, where it was proceed¬ 
ing in his name as plaintiff, rep¬ 
resented by next friends, since, if 
competent, he would be able to ap¬ 
pear in suit.—Parrish v. Rigell, 18 S 
S.B. 16, 188 Oa. 218, 107 A.L..R. 1386. 

52. N.T.—Gorham v. Gorham, 3 
BarhCh. 24. 

53. N.Y.—Ortley v. Hessere, 7 

Johns.Ch. 139. 

54. Ala.—White v. Hale, 175 So. 288, 
284 Ala. 386—Wallace v. Montgom¬ 
ery. 145 So. 419, 226 Ala. 26, fol¬ 
lowed in Montgomery v. Duffey, 
145 So. 420, 226 Ala. 26. 

Mass.—^Lombard v. Morse, 29 N.E. 
205, 155 Mass. 186, 14 L.R.A. 273. 

55. H.T.—Hoepke v. Bradley, 88 N. 
T.S. 707, 3 App.Div. 391, aJflrmed 
45 N.E. 1132, 161 N.Y. 622. 

32 ax P 778 note 34. 

56L Conn.—Looby v. Redmond, 34 A. 
192, 66 Conn. 444. 

67. Ala.—Spann v. First Nat. Bank 
of Montgomery, 200 So. 664, 240 
Ala. 539. 

58. Alaska.—^Loussac v. Jacobsen, 7 
Alaaka 660. 

Md.—^Penn Mut. Life Ins. Co. v. Har- 


tle, 166 A. 614, 166 Md. 120, 91 A 
L.R. 1466. 

32 C.J. p 778 note 39. 

Neoessary party 

Tex.—Bowman v. Bowman. Civ.App., 
96 S.W.2d 667. 

Proper party 

Md.—^Alexander v. Rose, 30 A.2d 786, 
181 Md. 447. 

59. Ill.—Scott V. Bassett, 62 N.B. 
914, 194 Ill. 602—Nlmmons v. Stry¬ 
ker, 182 IlLApp. 414. 

60. Ky.—Riddle v. Fannin, 72 S.W. 
290. 24 Ky.L. 1737. 

32 C.J. p 779 note 41. 

61. Ind.—Jones v. Crowell, 42 N.B. 
612, 148 Ind. 218. 

32 C.J. p 779 note 43. 

Bedemption of mortgage 
Under statute authorizing the 
guardian to sue for the collection of 
a mortgage, the ward is not a neces¬ 
sary party to the mortgragor’s action 
to redeem from the mortgage.—^Kelly 
V. Wilson, 176 So. 551, 234 Ala. 455. 

62. Mo.—Hayes v. Miller, 81 Mo. 
424. 

32 C.J. p 779 note 44. 

63. U.S.—^Harrison v. Rowan, aC.N. 
J., 11 F.Cas.No.6,143, 4 Wash.C.C. 
202 . 

64. N.Y.—Teal ▼. Woodworth, 8 
Paige 470. 

32 C.J. p 779 note 46. 
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66. Ky.—^Berry v. Rogers, 2 B.Mon. 
308. 

66. N.Y.—Teal v. Woodworth, 3 
Paige 470. 

32 C.J. p 779 note 49. 

67. Ala.—Eslava v. Lepretre, 21 Ala 
504, 56 Am.D. 266. 

68- Ill. —^Nimmons v. Stryker, 182 
I11.APP. 414. 

69- Ky.—^Frazer v. Frazer, 76 S.W. 
646, 26 Ky.L. 882. 

82 C.J. p 779 note 52. 

Beoessary party 

Ky.—^Wilson v. I. J. Cooper Rubber 
Co., 65 S.W.2d 1006, 261 Ky. 728— 
Davenport v. Jenkins' Committee, 
288 S.W. 1044, 214 Ky. 716. 

TO. S.C.—Ex parte ICibler, 81 S.B. 
274, 63 S.C. 461. 

71- N.J.—Search v. Search, 26 N.J. 
Ch. 110. 

72- Neb.—Spence v. Miner, 181 N.W. 
1044, 89 Neb. 610. 

Ohio.—Stuard v. Porter, 85 N.E. 1062, 
79 Ohio St. 1. 

73- Cal.—Justice v. Ott, 26 P. 691, 87 
Cal. 630. 

74. N.Y.—Behlen v. Behlen, 76 N.Y. 
S. 747, 73 App.Div. 148—^Hebum v. 
Reynolds, 132 N.Y.S. 460, 73 Misc. 
73. 

76- Tenn.—Brewer v. Brewer, 84 S. 
I W.2d 1022, 19 TenmApp. 209. 
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c. Designation or Description of Parties 

In the absence of a statute to the contrary, the suit 
or action generally should be brought or defended In the 
name of the insane litigant. 

An action to enforce the rights of the ward should 
in general be in the name of the ward by his com¬ 
mittee or guardian^® and not in the name of the 
committee or guardian,*^7 both at law^s and in eq¬ 
uity,7^ and in both real and personal actions and 
a suit under such designation is properly brought.8l 
Likewise a suit should be brought by a person of 
unsound mind in his own name by next friend.*2 
It has been held, however, that it is immaterial 
whether suit is brought in the name of the next 
friend or the incompetent, the two designations be¬ 
ing considered to be the same in substance.®3 in 
some jurisdictions the distinction is made that, al¬ 
though an action at law on behalf of a lunatic 
should be brought only in the name of the lunatic, 
a suit in equity may be brought in the name of ei¬ 
ther the committee or the guardian,®^ or in the name 
of the lunatic by his committee or guardian.®® 

To the general rule above stated there are some 
limitations or exceptions; thus it has been held 
that the guardian may sue in his own name on a 
contract made with him,®7 on a promissory note or 
other commercial paper made to him eo nomine,®® 


and to recover a bank deposit made in his name as 
guardian or conservator, even after the death of 
the ward, before the settlement of his account.®® A 
subsequent guardian may sue in his own name on 
negotiable or commercial paper made payable to 
the first guardian.®0 Detinue may be maintained by 
the committee or guardian in his own name for per¬ 
sonal property of his ward, hired from him by a 
third person, the contract and not the title for the 
property being the basis of the action.®^ Under the 
rule, discussed supra § 8S, that the right of posses¬ 
sion, if not of title, to the property of the ward 
vests in the committee or guardian, it has been held, 
that he may sue in his own name to recover the 
property of his ward, or for damages for its wrong¬ 
ful conversion; thus he may sue in trover in his 
own name to recover property converted since his 
appointment.®® In an action of replevin, where the 
taking was by a person in his capacity as conserva¬ 
tor, it has been held that the action should be 
brought against such person as conservator.®® 

Suit should be brought against the incompetent, 
rather than against his representative.®^ 

Under statute. Under some statutes ah action or 
suit on behalf of the ward may be brought in the 
name of his committee or guardian.®® The question 
whether such statutes are mandatory®® or merely 


76. Ala.—^Wallace v. Montgomery, 
145 So. 419, 226 Ala. 25, followed In 
Montgomery v. Dufley, 145 So. 420, 
226 Ala. 26. 

Cal.—^Lindsey v. Superior Court In 
and for City and County of San 
Francisco, 279 P. 837, 100 Cal. 
App. 37. 

Kan.—Rodenberg v. Rodenberg, 86 P. 

2d 580. 149 Kan. 142. 

Md.—^Alexander v. Rose, 30 A. 2d 
785, 181 Md. 447. 

Maas.—Greeley v. Flynn, 36 N.S.2d 
394, 310 Mass. 23. 

Minn.—Parrish v. Peoples, 9 N.W.2d 
225, 214 Minn. 589. 

Utah.—Rawson v. Hardy, 48 P.2d 
473, 88 Utah 131, rehearing denied 
54 P.2d 1213, 88 Utah 146. 

32 C.J. p 779 note 63. 

Buie applied to aotlosui 

(1) In assumpsit.—^Lane v. Scher- 
merhom. 1 Hill, N.T., 97. 

(2) In ejectment—Skinner v. Tlb- 
bitl^, 13* N.T.Civ.Proc. 370—82 C.J. 
p 779 note 73. 

(3) In trover.—McCrelght v. Alkln, 
24 S.C.L. 56. 

(4) On a contract or covenant 
made with an Insane person.—Cam¬ 
eron V. Pottlnger, 8 Bibb., Ky., 11. 

77. Ala.—^Wallace v. Montgomery, 
145 So. 419, 226 Ala. 25, followed 
in Montgomery v. Dufley, 146 So. 
420, 226 Ala. 26. 


Minn.—Parrish v. Peoples, 9 N.W.2d 
226, 214 Minn. 589. 

32 C.J. p 779 note 64. 

Defect not fatal 

Utah.—^Rawson v. Hardy, 48 P.2d 
473, 88 Utah 131, rehearing denied 
64 P.2d 1213, 88 Utah 146. 

78. Mass.—^Healy v. Boston BL R. 
Co., 126 N.E. 379, 235 Mass. 150. 

82 C.J. p 779 note 65. 

79. Ala.—Wallace v. Montgomery, 
145 So. 419, 226 Ala. 25, followed 
In Montgomery v. Duffey, 145 So. 
420, 226 Ala. 26. 

Minn.—Parrish v. Peoples, 9 N.W.2d 
225, 214 Minn. 689. 

32 C.J. p 779 note 66. 

8du N.T.—^Lane v. Schermerhom, 1 
Hill 97. 

81, Tex.—^Flynn v. Bteincock, 80 S. 

W. 246, 36 Tex.Clv.App. 395. 

88. Ala.—^Upshaw v. Eubank, 151 So. 
837, 227 Ala. 653. 

Ga.—Dent v. Merrlam, 38 S.E. 834, 
113 Ga. 83. 

Tenn.—Shirley v. Sovereign Camp, 
W. O. W., 98 S.W.2d 611, 20 Tenn. 
App. 290. 

83. Ga.—Parrish v. Rlgell, 188 S.H. 
15, 183 Ga. 218, 107 A.L..R. 1386. 

84b N.C.—Green v. Kornegay, 49 N. 
C. 66, 67 Am.D. 261—Shaw v. Bur¬ 
ney, 36 N.C. 148—^Brooks v. Brooks. 
25 N.C. 389. 


8S. N.C—^Latham v. Wlswall, 37 N. 
C. 294—Shaw v. Burney, 86 N.C. 
148. 

82 C.J. p 780 note 76. 

88. N.C.—Shaw V. Burney, supra. 

87. Ky.—Crane v. Anderson, 8 Dana 
119. 

88. Mo.—Nickerson v. Gilliam, 29 
Mo. 466, 77 Am.D. 683. 

N.T.—Davis V. Carpenter, 12 How. 
Pr. 287. 

32 C.J. p 780 note 81. 

89. Mass.—^Day v. Old Colony Trust 
Co., 117 N.E. 252, 228 Mass. 225. 

90. N.C—^Love V. Johnston, 72 N.C 
415. 

91. Ky.—Crane v. Anderson, 8 Dana 
119. 

92. Ga.—Field v. Lucas, 21 447, 

68 Am.D. 465. 

93. Ill.—^Farmers & Merchants Bank 
Co. V. Sparkman, 151 IlLApp. 175. 

94. Md.—^Alexander v. Rose, 30 A. 2d 
785, 181 Md. 447. 

9B. W.Va.—Straight v. Ice, 48 S.B. 

837, 66 W.Va. 60. 

32 C.J. p 780 note 91. 

96. Iowa.—Chavannes v. Priestly, 46 
N.W. 766, 80 Iowa 316, 9 L.R.A. 
193. 

Va.—Bird v. Bird, 21 Gratt 712, 62 
Va, 712. 

32 C.J. p 780 note 92. 
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permissive®^ is governed by the rules with regard 
to the construction of statutes generally. In some 
jurisdictions it is held that these statutory provi¬ 
sions do not apply to suits in chancery.®® It has 
been held that they do apply to actions with rela¬ 
tion to real estate.®® It has also been held that such 
prohibitions do not prevent an action brought in the 
name of the person of unsound mind before he has 
been declared such.i 

In some jurisdictions, by force of statute, an ac¬ 
tion may be in form against the committee or guard¬ 
ian as such, instead of against the ward by name.® 

d. Substitution and Intervention of Parties 

Formal defects In the designation of the parties may 
be cured by substitution. Persons having an interest In 
the subject matter In controversy may be permitted to 
Intervene. 

In accordance with the rules applicable in civil 
actions generally, the proper party may be substi¬ 
tuted,® for instance, as plaintiff.^ Thus the com¬ 
mittee or guardian may be substituted for the ward,® 
or for the guardian ad litem,® or for the next 
friend.*^ This is generally done where the commit¬ 
tee or guardian has been appointed subsequent to the 
institution of the proceedings.® So also the court 
may substitute a guardian ad litem to supersede a 
next friend,® and a guardian appointed subsequent¬ 
ly has the right to control a suit by being substituted 


for the next friend.^® If it is required that the ac¬ 
tion be brought in the ward’s name, and it is brought 
in the name of the committee or guardian, the ward’s 
name may be substituted on motion.ii So also, if 
the suit is brought in the name of the ward without 
joining his guardian, the guardian will be substi¬ 
tuted as the representative party.^® If the next 
friend acting for the incompetent is disqualified, the 
suit need not be dismissed, but another who is qual¬ 
ified may act.i® 

The general rules with regard to the intervention 
of parties apply in actions by or against insane per¬ 
sons or their representatives, and, to the extent and 
within the limits of those rules, a party who has an 
interest in the subject matter of the suit may be 
allowed to intervene.Where plaintiff becomes in¬ 
sane pending trial, a next friend may be allowed to 
intervene and continue the suit in the name of the 
incompetent. 1® Also the committee of an insane 
person may, before entry of judgment,^® enter his 
appearance and file an answer, and, if he does so, 
he becomes a party to the action.i'^ 

An erroneous order substituting the guardian for 
the ward will not be given the effect of a dismissal 
where not intended as such,i® and such an order 
will not deprive the court of jurisdiction to allow 
an amendment restoring the ward as party plain- 
tiff.1® 


97. N.Y.—Skinner v. Tlbbltts, 13 N. 
T.Civ.Proc. 370. 

98. Ala.—^West v. West, 7 So. 830, 
90 Ala. 458. 

99. N.T.—Koepke v. Bradley. 38 N. 
T.S. 707, 3 App.Div. 891, affirmed 
45 N.E. 1132, 151 N.Y. 622. 

32 C.J. p 780 note 96. 

1. N.Y.—Runberg v. Johnson, 11 N. 
Y.Clv.Prov. 283. 

2. Wash.—Clough v. Munro, 150 P. 
1190, 86 Wash. 507—U. S. Fidelity 
& Guaranty Co. v. Howell, 74 
Wash. 596, 134 P. 490. 

3. Ill.—Pekras v. Prudential Ins. 
Co. of America. 10 N.B.2d 704, 291 
Ill.App. 597. 

N.Y.—In re Brown’s Estate, 226 N. 

y.S. 35, 222 App.Div. 62. 

32 C.J. p 780 note 1. 

4. Ga.—Parrish v. Rigell, 188 S.B. 
16, 188 Ga. 218, 107 A.L.R. 1886. 

Okl.—Ambrlster v. Donehew, 88 P.2d 
544, 183 Okl. 595. 

32 C.J. p 780 note 2. 

5. Iowa.—^Wallace v. Tlnney, 122 N. 
W. 936, 145 Iowa 478, 139 Am.S.R. 
448. 

6. N.Y.—CaJlahan v. New York Cent. 
& H. R. R. Co., 90 N.Y.S. 667. 
99 App.Div. 66. 

7. Ark.—Hare v. Shaw, 104 S.W. 931, 
84 Ark. 82, 120 Ain.S.R. 17. 


Ga.—Parrish v. Rigell, 188 S.E. 15, 
183 Ga. 218, 107 A.L.R. 1385. 

a Pa.—Benz v. Heckman, 2 A.2d 
867, 332 Pa. 187, reversing 200 A. 
154, 181 Pa.Super. 682. 

32 C.J. p 780 note 6. 

9. U.S.—^Klng V. McLean Asylum 
of the Massachusetts General 
Hospital, Mass., 64 F. 381, 12 C.C. 
A. 146, 26 L.R.A. 784. 

10. Tenn.—Williams v. Gaither, 202 
S.W. 917, 139 Tenn. 687. 

11. Alcu—Ex parte Helen, 134 So. 
856, 223 Ala. 87, citing Cozpiu 
Juris. 

Conn.—Pickett v. Ruickholdt, 101 A, 
82, 91 Conn. 680. 

Amendment 

Such defect is purely formal and 
may be cured by amendment.— 
Greeley v. Flynn, 36 N.B.2d 894, 310 
Mass. 23. 

Time of motion 

Permitting amendment substitut¬ 
ing ward for guardian after case was 
submitted on motion for nonsuit was 
discretionary.—^Lindsey v. Superior 
Court in and for City and County of 
San Francisco, 279 P. 887, 100 Cal. 
App. 37. 

18. Iowa.—Roop V. Clark, 4 Greene 
294. 


13. Ala.—^Bx parte Bennett, 164 So. 
298, 281 Ala. 223. 

14. Ky.—Trunk v. Eastern Kentucky 
Lunatic Asylum, 6 Ky.L. 521, 18 
Ky.Op. 166. 

32 C.J. p 781 note 14. 

15. Ala.—^De Movllle v. Merchants & 
Farmers Bank of Greene County, 
170 So. 766, 233 Ala. 204. 

Supplying information 
A next friend may, in a proper 
case, intervene and supply to the 
court any proper information relat¬ 
ing to the cause so that Justice may 
be done.—^Wagenseller v. Wagensel- 
ler, 29 Pa.Dist. 76. 

16. Ky.—James v. Miller, 118 S.W. 
2d 473, 272 Ky. 116. 

17. Ky.—^Davenport v. Jenkins' Com¬ 
mittee, 288 S.W. 1044, 214 Ky. 716. 

18. Cal.—Dixon v. Grles, 39 P. 857, 
106 Cal. 606—Lindsey v. Superior 
Court in and for City and County 
of San Francisco, 279 P. 887, 100 
Cal.App. 87. 

19. Cal.—Lindsey v. Superior Court 
in and for City and County of San 
Francisco, supra. 

Time of substitution. 

Court permitting amendment at 
trial restoring ward as plaintiff, aft¬ 
er guardian was erroneously substi¬ 
tuted, retained Jurisdiction, although 
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§ 140. Representation of Insane Litigants 

Although there Is no substantial difference between 
the two offlces, technically speaking a next friend repre¬ 
sents an Insane plaintiff and a guardian ad litem repre¬ 
sents an Insane defendant. > 

While technically speaking a next friend repre¬ 
sents an insane plaintiff, and a guardian ad litem 
represents an insane defendant,20 ordinarily there 
is no substantial difference between a next friend 
and guardian ad litem ,21 both being regarded as an 
officer of the court .22 A special guardian or guard¬ 
ian ad litem is more than an attorney; he is a 
trustee ad litem.2S The office of next friend24 and 
of guardian ad litem26 is to represent the interests 
of the person under disability in the litigation. 

g 141 , -Necessity for Representation 

As a general rule an Insane litigant should be prop¬ 
erly represented by some one .who may adequately en¬ 
force or protect his rights. 

Although, as discussed supra § 134, an insane per¬ 
son is capable of suing or being sued, his incapac¬ 


ity requires that he be protected, and to that end 
ordinarily it is required that an insane litigant 
should be properly represented by someone who may 
adequately enforce or protect his rights, 2 ® both at 
law27 and in equity.28 

Insane plaintiff. The general rule prevailing now 
in most jurisdictions is that an insane plaintiff 
should be represented by his general committee or 
guardian, if he has any;29 and, if not, by special 
guardian or guardian ad litem,®® or next friend.®^ 
On the other hand, if he has enough capacity to un¬ 
derstand the nature of the particular cause of ac¬ 
tion and to desire to bring action or suit thereon, 
and no inquisition has been found or guardian ap¬ 
pointed, it has been held that he may do so in his 
own name without next friend or guardian ad li¬ 
tem,®® and that he may appear by attorney.®® It 
has also been held that, before inquisition found and 
appointment of a guardian, an alleged insane per¬ 
son may bring action or suit in his own name,®^ 
at least at law,®® and appear by attorney,®® and not 


more than three years elapsed since 
summons was issued, where defend¬ 
ants voluntarily appeared.—^Lindsey 
V. Superior Court in and for City and 
County of San Francisco, supra. 
aOk Ga.—^Parrish v. Hlgell, 188 S.B. 

IB, 18S Ga. 218. 107 A,L.IL 1885. 
N.H.—Hollis V. Tilton, 6 A,2d 29, 90 
N.H. 119, affirmed 6 A.2d 753, 90 
N-H. 119. 

32 C.J. p 768 note 68. 

“Next friend” defined 

(1) A next friend is one who, with¬ 
out being regularly appointed guard¬ 
ian, acts for the benefit of an in¬ 
sane person.—^In re Boulware's Will, 
258 N.Y.S. 522, 144 Misc. 286. 

(2) Other definitions see 32 C.J, P 
768 note 68 [b]. 

81. Md.—^Basin’s Petition, 116 A 
847, 140 Md. 45. 

Tex.—^Llndly v. Undly, Clv.App., 109 
S.W. 467. 

32 C.J. p 769 note 60. 

22 , Ga.—^Parrish v. Rlgell, 188 S.B. 
16, 183 Ga. 218, 107 ALi.R. 1886. 

23. N.T.—Matter of Burnham, 186 
N.T.S. 520, 114 Misc. 455. 

84. Ky.—^Upton v. Bush, 121 S.W. 
1005. 136 Ky. 102. 

85. Tex.—^Knight v. Waggoner, Civ. 
App., 214 S.W. 690. 

32 C.J. p 769 note 66. 

86. Ariz.—Cubbison v. Cubbison, 40 
P.2d 86, 45 Ariz. 14. 

Ark.—^Bx parte Bennett, 164 So. 298, 
231 Ark. 223. 

Ga.—Parrish v. Rlgell, 188 S.B. 16, 
188 Ga. 218, 107 AL.R. 1885—Akin 

V. Akin. 185 S.B. 402, 163 Ga. 18. 
Minn.—Schultz v. Oldenburg, 277 N. 

W. 918, 202 Minn. 287. 


N.H—Hollis V. Tilton. 5 A2d 29, 90 
N.H. 119, reheard 6 A2d 758, 90 
N.H. 119. 

N.C.—Hood V. Holding, 171 S.B. 633, 
206 N.C. 461. 

Pa.—See Wertz v. Wertz, Com.Pl.. 91 
Plttsb.Leg.J. 324. 

82 C.J. p 769 note 68. 

Oonflnement In InstitTition 

Bven in the absence of an adjudi¬ 
cation of lunacy a procedure could 
not be approved which would per¬ 
mit verdict to be rendered against 
person who is insane and confined 
by law in an institution and conse¬ 
quently unable to appear and defend. 
— ^Benz V. Heckman. 2 A2d 867, 832 
Pa. 187. reversing 200 A. 154, 131 
Pa.Super. 682. I 

T"person held adequately rep¬ 
resented 

Miss.—Darby v. Arrington, 11 So.2d 
220 . 

87. N.J.—^Lutter v. Neubauer, 125 
A 113, 100 N.J.Law 17, affirmed 127 
A 924, 101 N.J.Daw 222. 

32 C.J. p 769 note 71. 

88. Mass.—^McKenna v. McArdle, 77 
N.B. 782, 191 Mass. 96. 

32 C.J. P 769 note 72. 

89. Ariz.—Cubbison v. Cubbison, 40 
P.2d 86, 45 Ariz. 14. 

32 C.J. p 770 note 79, 

30. Ariz.— Cubbison v. Cubbison. su¬ 
pra. 

N.T.—^Kaplan v. Kaplan, 176 N.B. 
426, 256 N.T. 866, affirming 246 
N.T.S. 661, 231 App.Div. 114, and 
answering certified questions 247 
N.T.S. 851, 282 App.Div. 678. 

32 C.J. p 770 note 80. 
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31. Ala.—^Thompson v. Earnest, 164 
So. 797, 228 Ala. 641. 

Tex.—^Bearden v. Texas Co., Civ. 
App., 41 S.W.2d 447, affirmed, Com. 
App., 60 S.W.2d 1081—Home Bene¬ 
fit Aas'n V. Robbins. Civ.App., 84 
S.W.2d 329. 

82 C.J. p 770 note 81. 

32. Wls.—Wlesman v. Donald, 104 
N.W. 916, 125 Wls. 600, 2 L.R.A, 
N.S., 961. 

32 C.J. p 770 note 82. 

Mature adult, apparently sane at 
time, may prosecute action in own 
name for loss or Injury suffered, 
even though he may have thereto¬ 
fore been declared Insane.—Round v. 
State Industrial Accident Commis¬ 
sion, 60 P.2d 601, 154 Or. 400. 

33. Ark.—^Edmondson v. Bourland, 
18 B.W.2d 1020, 179 Ark. 975. 

Wls.—^Menz v. Beebe, 70 N.W. 468, 
95 Wls. 388, 60 Am.S.R. 120. 

34L Ill.—Chicago & P. R. Co. v. Hun¬ 
ger, 78 Ill. 300. 

Mass.—^McKenna v. McArdle, 77 N.B. 
782, 191 Mass. 96. 

35. Mass.—^McKenna v. McArdle, su¬ 
pra. 

36. Wis.—^Menz v. Beebe, 70 N.W. 
468, 95 Wls. 388. 60 Am.S.R. 120. 

82 C.J. p 769 note 76. 

Next Mend nnneoessary 

Where plaintiff instituted suit and 
selected his attorney before he be¬ 
came mentally unbalanced, the ap¬ 
pointment of a next friend was un¬ 
necessary but harmless where his 
case was presented by the attorney 
whom he chose for that task.—Sll- 
versteln v. Schneider, 164 A 480, 110 
N.J.Law 239. 
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by a special guardian or guardian ad litem^^ espe¬ 
cially where the suggestion as to plaintiffs insanity 
is not made by defendant until the time for trial,38 
the suggestion of insanity not being ground for sus¬ 
pending the proceedings pending the appointment of 
a special guardian.38 Also a person, adjudged in¬ 
sane and under guardianship, may maintain a di¬ 
rect action in his own name to set such judgment 
aside for fraud in its procurement on the part of 
the guardian.^® 

Insane defendant. In most jurisdictions the gen¬ 
eral rule now prevailing is that an insane defend¬ 
ant should be represented by his general guardian, if 
he has any;^^ and, if not, by special guardian or 
guardian ad Htem,^^ and under some statutes a rep¬ 
resentative must be appointed to represent a person 
who has been judicially declared to be insane.43 At 
common law it has been held that, at least where 
there has been no adjudication of insanity and no 
• committee or guardian appointed, an insane defend¬ 
ant of full age defends in the same manner as ordi¬ 
nary persons he need not be represented by spe¬ 
cial guardian or guardian ad litem,^^ but he may, 
and must, appear by attorney^® who represents de¬ 
fendant's rights and interests in the cause.^*^ If he 
is incompetent to appoint an attorney the court 
performs that function for him.^8 In equity the 
practice is different; he cannot answer by attorney 
without the appointment of a special guardian ad 


litem.48 

The necessity of appointment of a special guard¬ 
ian to make defense for an insane defendant has 
been held to apply where the insane person sues by 
next friend and a cross complaint is filed in the ac¬ 
tion, it being necessary in order to render judgment 
on the cross complaint against the insane person to 
appoint a special guardian.®® 

Ejfect of want of representation. As discussed 
infra § 151, a judgment or decree entered against 
an insane person not duly represented is erroneous 
and may be set aside, but it is not void or subject 
to collateral attack. A want of proper representa¬ 
tion for an insane litigant is harmless where no one 
in it is injured thereby,®^ and it cannot be taken ad¬ 
vantage of by persons not injured thereby.52 While 
the bringing of an action by an insane person, with¬ 
out the approval or consent of his guardian, may 
constitute a ground for dismissing the action,53 the 
institution of such a suit may be ratified and vali¬ 
dated by the guardian if, in his opinion, it is for 
the benefit of his ward.54 A writ of error will not 
be dismissed on the ground that the brief of evi¬ 
dence shows that certain defendants in error are in¬ 
sane and were not represented by guardian ad litem 
or next friend, where it does not appear that such 
persons have ever been adjudged insane and they 
have appeared in the court below and secured the 
benefit of the ruling sought to be reviewed.®^ 


37. Ky.—^Buchanan v. Rout, 2 T.B. 
Mon. 114. 

Wis.—Menz v. Beebe. 70 N.W. 468, 
95 Wls. 383. 60 Am.S.R. 120. 

38; Mo.—^Koenig* v. Union Depot R. 

Co., 92 S.W. 497, 194 Mo. 664. 

32 C.J. p 769 note 77. 

39. Mo.—^Koenig v. Union Depot R. 
Co., supra. 

32 C.J. p 770 note 78. 

40. Ind.—Ritter v. Ritter, 88 N.E.2d 
997, 219 Ind. 487. 

41. Tex.—Gaither v. Gaither, Civ. 
App., 14 S.W.2d 286, modified on 
other grounds. Com.App., 26 S.W. 
2d 299. 

32 C.J. p 770 note 90. 

48. Fla.—McDaniel v. McBlvy, 108 
So. 820, 91 Fla. 770, 51 A.L.R. 731. 
Ill.—People V. Scott, 157 N.H. 247, 
326 Ill. 327. 

Iowa.—^Whitney v. Whitney, 293 N. 

W. 832, 229 Iowa 14. 

N.J.—^In re Rogers' Estate, 126 A. 

318, 96 N.J.Eq. 6. 

32 C.J. P 770 note 91. 

Attorney 

Although an insane person may be 
sued at law for an alleged debt* 
his incapacity requires that he be 
protected, and to that end, if he Is of 
full age, the court will appoint an 


attorney for him, even though there 
has been no prior adjudication of In¬ 
sanity.—Lutter V. Neubauer, 126 A. 
118, 100 N.J.Law 17, affirmed 127 A. 
924, 101 N.J.Law 222. 

Justice court 

The statute providing for appoint¬ 
ment of guardian ad litem for mi¬ 
nors, lunatics, etc., was held to apply 
to justice court, as well as county 
and district courts.—^Horton v. Gib¬ 
son, Tex.Civ.App., 274 S.W. 292. 

No service of process 
Where record did not disclose that 
incompetent was served with proc¬ 
ess as defendant in action or that she 
appeared therein, appointment of spe¬ 
cial guardian for her was unneces¬ 
sary.—^Lawbaugh v. Sweeney, 276 N. 
Y.S. 869, 242 App.Div. 500. 

43. La.—^Yearling v. Hart, App., 142 
So. 712, followed In Johnston v. 
Hart, 142 So. 718. 

44L Del.—^Home Owners' Loan Cor¬ 
poration V. Stein, 176 A. 668, 6 W. 
W.Harr. 411. 

N.J.—^Van Horn v. Hann, 39 N.J.Law 
207. 

45. Ala.—^Bx parte Northlngton, 37 
Ala. 496, 79 Am.D. 67. 

Ark.—Cox V. Gress, 11 S.W, 416, 61 
Ark. 224. 


Iowa.—^Engelbercht v. Davison. 213 
N.W. 226, 204 Iowa 1894. 

46. Del.—^Home Owners' Loan Cor¬ 
poration v. Stein, 176 A. 663, 6 W. 
W.Harr. 411. 

32 C.J. p 770 note $6. 

47. N.Y.—^Livingston v. Uvlngston, 
67 N.Y.S. 789, 66 App.Div. 484, af¬ 
firmed 69 N.E. 1126, 166 N.Y. 601. 

48. Del.—^Home Owners' Loan Cor¬ 
poration V. Stein, 176 A. 663, 6 
W.W.Harr. 411. 

32 C.J. p 770 note 88. 

49. Del.—Home Owners’ Loan Cor¬ 
poration v. Stein, supra. 

32 C.J. p 770 note 89. 

50. Ark.—^Evans v. Davis, 226 S. 
W. 620, 146 Ark. 596. 

61. Va—Cottrell v. Mathews, 92 S. 

E. 808, 120 Va. 847. 

82 C.J. p 770 notes 95, 96. 

58, Tex.—^Koppe v. Groglnsky, Civ. 

App., 182 S.W. 984. 

82 C.J. p 771 note 97. 

53. Kan.—^Llnderholm v. Walker, 
171 P. 603* 102 Kan. 684. 

54. R.I.—Taylor v. Superior Ct, 76 
A. 644, 30 RL 560. 

56. Ga.—Jones v. McCrary, 51 S.E. 
I 349, 123 Ga. 282. 
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Effect of restoration to sanity. Where a person 
adjudged insane is discharged from a hospital as 
sane, the appointment of a guardian ad litem is not 
authorized.^® It has been held that, pending an ac¬ 
tion by a general guardian, the court may order an 
inquiry as to the present mental capacity of the rep¬ 
resented plaintiff so as to determine whether he can 
take charge of the litigation.®^ Where during the 
pendency of the action the guardianship is vacated 
and the ward is restored to his property and rights, 
such fact may be entered of record in the cause®® 
and accepted as curing the original defect of his in¬ 
capacity to sue in his own name,®® 

§ 142. — By Whom Represented 

The general committee or guardian le the proper 
party to represent the ward In any litigation affecting 
the ward’s interests, but if no committee or guardian 
has been appointed and duly qualified the insane person 
may be represented by next friend or guardian ad litem. 

Except where, by force of statute, the court may 
appoint a special guardian or guardian ad litem to 
represent the ward,®® the general rule is that, after 
inquisition found and due appointment and qualifi¬ 
cation of the general committee or guardian, the 
general committee or guardian is the proper party 
to represent the ward in any litigation affecting the 
ward’s interests,®^ either as plaintiff®® or defend¬ 
ant,®® and the ward need not, and cannot, be repre¬ 
sented by next friend®^ or special guardian or 


guardian ad litem,®® except where the interests of 
the general committee or guardian are adverse to 
those of his ward,®® where the general guardian 
fails to act,®*^ or where the insane person is a non¬ 
resident.®® It has been held that a new committee 
or guardian should be appointed where the general 
committee or guardian is incompetent to act,®® and 
that the action should not be allowed to be prose¬ 
cuted by a guardian ad litem,70 although in the case 
of a foreign guardian who is not qualified to sue 
in the state the action may he maintained by a 
guardian ad litem.71 While, as a general rule, in 
order to entitle a general guardian to represent his 
ward his appointment should be valid,72 the inva¬ 
lidity of his appointment is no ground for the dis¬ 
missal of a suit brought by him,78 but he should at 
least be allowed to continue it as next friend7^ or 
temporary guardian ;75 and the invalidity of the ap- 
pointnient of the guardian does not affect the va¬ 
lidity of a decree or judgment entered in an action 
by him.7® Where both the guardian of the ward 
and a next friend sue on behalf of the ward in sep¬ 
arate actions for the same cause of action, either 
the action by the next friend should be dismissed, 
or that by the guardian, and the guardian substi¬ 
tuted for the next friend.77 
By next friend or guardian ad litem. Where no 
inquisition of insanity has been found, or after-the 
inquisition, where no committee or guardian has 
been duly appointed,7® or, if appointed, refuses or 


56L N.C.—Orr v. Beachboard, 164 S. 

B. 811. 199 N.C. 276. 

57- Tenn.—Yourle v. Nelson, 1 Tenn. 
Ch. 276. 

58L U.S.--New York Bveninar Post 
Co. V. Chaloner. C.C.A.N.Y., 266 P. 
204, appeal dismissed 40 S.Ct. 396, 
252 U.S. 591, 64 L<.Bd. 781. 

69. U.S.—^New York Evening Post 
Co. V. Chaloner, supra. 

60. Cal.—Justice v. Ott, 26 P. 691. 
87 Cal. 530. 

61. Mont.—^Hoppin v. Lang, 241 P. 
636, 74 Mont. 668. 

N.J.—^In re Wllllston’s Estate, 10 
A.2d 169, 17 N.J.Misc. 400. 

Tenn.—Quinn v. Quinn, S3 S.W.2d 
269, 169 Tenn. 178. 

32 aj. p 771 note 6. 

62. Utah.—Kawson y. Hardy, 48 P. 
2d 473, 88 Utah 131, rehearing de¬ 
nied 64 P.2d 1218, 88 Utah 146. 

82 aJ. p 771 note 7. 

83. Mich.—Stoner v. Riggs, 87 N.W. 

109. 128 Mich. 129. 

Va.—^Howard, v. Landsberg, 60 S.B. 

769, 108 Va. 161. 

32 C.J. p 771 note 8. 

64. Ky.—Upton v. Bush, 121 S.W. 

1005, 136 Ey. 102. 

32 C.J. p 771 note 9. 
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66. N.J.—In re Wllliston’s Estate, 10 
A.2d 169. 17 N.J.Misc. 400. 

82 C.J. p 771 note 10. 

66. N.J.—In re Wllllston’s Estate, 
supra. 

82 C.J. p 771 note 11. 

67- ,N.J.—In re Willlston’s Estate, 
supra. 

32 C.J. p 771 note 12. 

68^ Ohio.—Sturges v. Longworth, 1 
Ohio St. 544. 

32 C.J. p 771 note 18. 

69. N.Y.—Rankert v. Rankert, 93 
N.Y.S. 399, 106 App.Ulv. 87. 

70. N.Y.—Rankert v. Rankert, su- 
prcL 

71- Okl.—^Ambrlster v., Donehew, 88 
P.2d 644, 183 Okl. 596. 

72. Ky.—Upton v. Handley, 123 S. 
W. 1188—Upton V. Bush, 121 S.W. 
1005, 185 Ky. 102. 

32 C.J. p 771 note 16. 

Tn«a.TiA person not an Interdict 
Plaintiff appointed curatrix of in¬ 
sane person not an interdict was un¬ 
authorized to sue to annul Judgment 
of foreclosure of mortgages on In¬ 
sane person’s property, or to enjoin 
execution of Judgment.—^Nash v. 
Bowden, 152 So. 306, 178 La. 602. 
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Record 

Guardian’s authority to sue de¬ 
pends on record showing of a legal 
declaration that incompetent was of 
unsound mind.—^Montgomery v. 
Montgomery, 180 So. 709, 236 Ala. 33. 

73. * Ky.—^Upton v. Handley, 123 S.W. 
1188—Upton V. Bush, 121 S.W. 
1006, 135 Ky. 102. 

Collateral attack 

While some of the irregularities in 
the g\iardlanshlp proceedings may 
have been sufiiclent to Justify a di¬ 
rect attack thereon, they are Insuffi¬ 
cient to be made the basis of a col¬ 
lateral attack by a motion to dis¬ 
miss a petition brought by the guard¬ 
ian.—Jensen v. Martinsen, 291 N.W. 
422, 228 Iowa 807. 

74. Ark.—^Missouri State Life Ins. 
Co. V. Holt. 66 S.W.2d 788, 186 
Ark. 672. 

82 C.J. p 772 note 18. 

75. Iowa—Jensen v. Martinsen, 291 
N.W. 422, 228 Iowa 307. 

76. Ark.—Scott v. Stephenson, 271 
S.W. 714, 168 Ark. 763. 

77. Ark.—Hare v. Shaw, 104 S.W. 
931, 84 Ark. 82. 120 Ain.S.3El. 17. 

7a Ga—Grlnnell v. Grinnell, 164 S. 
E. 681, 174 Ga 904. 
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fails to qualify'^9 or has been removed,8® the action 
or suit may be prosecuted in the lunatic's name, with 
the sanction of the court, by his next friend,8i or 
by a special guardian or guardian ad litem.82 Like¬ 
wise a guardian ad litem may defend in the name 
of an insane personas where no general committee 
or guardian has been appointed, or, if appointed, re¬ 
fuses to qualify or has been removed.84 

§ 143. - Appointment, Eligibility, and 

Qualification of Guardian ad Litem 

a. Authority and duty of courts 

b. Procedure 

c. Who may be appointed or permitted to 

serve 

d. Order and effect of appointment 

Tenn.—^Hlnds v. Buck, 160 S.W.2d 
1071. 177 Tenn. 444. 

32 C.J. p 772 note 28. 

79. W.Va.—Houseman v. Home Ins. 

Co.. 88 S.E. 1048, 78 W.Va. 203, L. 

B»A.1917A 299. 

Palluxe to make 1)oxid 

Where guardian of person non 
compos mentis failed to make bond 
required by order of county Judge, 
trial court properly appointed guard¬ 
ian ad litem.—^Brown v. Stumpff, Tex. 

Civ.App., 123 S.W.2d 806. 

80. Va.—Bird v. 

712. 62 Va. 712. 

W.Va.—^Houseman v. Home Ins. Co., 

88 S.H. 1048, 78 W.Va. 208, L.R. 

A.1917A 299. 

81. Ala.—^Uphaw v. Eubank, 151 So. 

837, 227 Ala. 663. 

Colo.—^Bllis V. Colorado Nat. Bank of 
Denver, 282 P. 256, 86 Colo. 391. 

Ga.—-Wilson v. Wilson, 162 S.E. 

540, 174 Ga. 238. 

Kan.—Talbot v. Wulf, 261 P. 438, 

122 Kan. 1. 

Miss.—Columbian Mut. Life Ins. Co. 

V. Jones, 133 So. 149, 160 Miss. 41. 

Tenn.—Hinds v. Buck, 160 S.W.2d 
1071, 177 Tenn. 444. 

32 C.J. p 764 notes 46-48, p 772 note 
27. 

Guardian ad litem or next friend as 
party in Involuntary bankruptcy 
proceeding see Bankruptcy 5 118. 

Appointment of guardian ad litem 

(1) Where an Insane person ap¬ 
pears by next friend, there Is no le¬ 
gal necessity to appoint a guardian 
ad litem, unless for some reason It 
should be made to appear to the 
court that the next friend Is not a 
suitable person, or for some other 
reason the interest of the insane per¬ 
son will not be properly protected.— 

Grinnell v. Grlnnell, 164 S.E. 681, 

174 Ga. 904. 

(2) Under some statutes, however, 
there Is no provision for the repre¬ 
sentation of a person judicially found 
to be of unsound mind by a next 


a. Authority and Duty of Courts 

Whenever It appears that a party to the action or 
suit, not under guardianship, is insane, the court may, 
and should, Inquire into his mental condition in order, 
If necessary, to protect his Interests by the appointment 
of a representative for him. 

While ordinarily the court is under no duty to in¬ 
quire into the mental condition of a party with re¬ 
spect to the necessity or propriety of appointing a 
representative,85 whenever it appears that a party to 
the action or suit, not under guardianship, is insane, 
the court may, and should, inquire into his mental 
condition for the purposes of the particular suit, in 
order to protect his interests by the appointment of 
a special guardian, or guardian ad litem, or next 
friend®® to prosecute for him®? or to defend for 

had until the appointment of a 
guardian ad litem. 

Mass.—Hermanson v. Seppala, 162 
N.E. 368, 255 Mass. 607. 

N.T.—Sobel V. Sobel, 42 N.Y.S.2d 467, 
180 Mlsc. 618. 

Qnestloii of InBanity may be tried 

In suit by next friend of one claimed 
to be Insane, whether or not commis¬ 
sion of lunacy has been Issued.— 
Parrish v. Rigell, 188 S.B. 16, 188 
Ga. 218, 107 A.L.R. 1386. 

Statute applicable to dvU oases 
The statute providing that, in or¬ 
der to determine the mental condi¬ 
tion of any person coming before 
any court of the commonwealth, the 
presiding judge may request depart¬ 
ment to assign a member of the 
medical staff of a state hospital to 
make such examinations as he may 
deem necessary, although placed in 
the General Laws under a heading 
‘Tnsane Prisoners, etc.,” Is equally 
applicable to civil as to criminal cas¬ 
es.—Sullivan v. Judges of Superior 
Court, 171 N.E. 490, 271 Mass. 485. 
Statute mandatory 
The provisions of statute requiring 
that an Insane person, having no 
general or testamentary guardian, 
shall defend by guardian ad litem, 
and authorizing the court to appoint 
such guardian, are “mandatory” and 
not “directory.”—Cox v. Cox, 18 S.E. 
2d 713, 221 N.C. 19. 

Told adjudication. 

If it appears, in an action by a 
guardian in behalf of his ward, that 
the appointment of the guardiam was 
void for want of jurisdiction, it is 
the duty of the court to inquire into 
the question whether or not plain¬ 
tiff is a person of unsound mind, and, 
if he is found so to be, *to permit 
the action to continue in the name 
of some person as next friend.— 
Scott v. Stephenson, 271 S.W. 714, 
168 Ark. 768. 

87. Ark.—Scott v. Stephenson, su¬ 
pra. 

, 32 aJ. p 778 note 44. 


Bird, 21 Gratt. 


friend, and, under such statutes, 
where a guardian ad litem has been 
appointed, next friends of the in¬ 
sane person have no standing and 
are mere interlopers.—^Whitney v. 
Whitney. 293 N.W. 832, 229 Iowa 14. 

Where ooutestaut of will alleged 
to be of unsound mind sued by next 
friend, failure of trial court to ap¬ 
point guardian ad litem for contest¬ 
ant did not render decree erroneous 
on Its face, since statute requiring 
appointment of guardian ad litem 
for party to will contest of unsound 
mind applied only to contestee of 
will.—Thompson v. Earnest, 164 So. 
797, 228 Ala. 641. 

82, N.D.—McLarty v. Raymond, 172 
N.W. 836, 42 N.D. 241. 

83. W.Va.—^Eakln v. Hawkins, 43 S. 
B. 211, 62 W.Va. 124. 

32 C.J. p 772 note 30. 

84k Mo.—Graves v. Graves, 164 S.W. 

496. 256 Mo. 468. 

32 C.J. p 772 note 31. 

85. Iowa.—^Ware v. Bckman, 277 N. 
W. 726, 224 Iowa 783. 

“To hold otherwise would require 
the court or a plaintiff to examine 
Into the mental condition of every 
adult defendant appearing by counsel 
before a judgment could safely be 
entered.”—^Engelbercht v. Davison, 
213 N.W. 226, 228, 204 Iowa 1894. 

88, Ga.—^Wilson v. Wilson, 162 S.B. 
540, 174 Ga. 238. 

Ill.—Schorow V. Schorow, 20 N.E.2d 
148, 299 I11.APP. 618. 

N.H.—Moore v. Roxbury, 169 A. 867, 
85 N.H. 894. 

N.T.—In re Levi's Estate, 4 N.Y.S.2d 
209, 264 App.Div. 799. 

N.D.—^Bucholz V. Harthum, 239 N.W. 
161, 61 N.D. 647. 

Pa.—Benz v. Heckman, 2 A.2d 867, 
332 Pa. 187, reversing 200 A. 154, 
181 Pa.Super. 582. 

Tenn.—Quinn v. Quinn, 88 S.W.2d 
269, 169 Tenn. 178. 

32 C.J. p 772 note 43. 

ITo further proceedings should be 
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hiin.8® 

When one non sui juris becomes a party to a pro¬ 
ceeding not instituted by him, any representation for 
him must have judicial appointment or authoriza- 
tion.89 For the purpose of protecting the rights of 
an insane litigant the courts have inherent power to 
appoint special guardians^O in cases in which juris¬ 
diction to hear and determine the matter involved 
has been acquired,whether the insane litigant is 
resident or nonresident,and although no general 
committee or guardian of his person or estate has 
been appointed.®^ 

Discretion, While the appointment of a guardian 
ad litem is within the discretion of the court,^^ 
which may order a stay of proceedings to await the 
due appointment of a general guardian,^® when a 
proper case is made out for the appointment of a 
guardian ad litem he should be appointed,®® and it 
is an abuse of the discretion to refuse to appoint 
him.®7 

b. Fiocedure 

Prooeedlngs for the appointment of persons to repre¬ 
sent insane litigants must l>e had In accordance with 
law. 

Proceedings for the appointment of persons to 
represent the interest of insane litigants must be 


had in accordance with law.®® The authority of the 
appointee to act may be challenged at the time of 
the final hearing, and may be reviewed in an ap¬ 
pellate court.®® 

Conditions precedent. It is generally held that 
personal service of process on an insane defendant 
is necessary as a prerequisite to the appointment and 
appearance of a special guardian or guardian ad li¬ 
tem,^ but actual service of process may be dispensed 
with when it would be dangerous to the health of 
the alleged lunatic.® 

Time for appointment. The appointment of a 
guardian ad litem should be made before entering 
into the trial of the case;® but it has been held that 
an appointment during the trial instead of prior 
thereto will not invalidate the proceedings in the 
absence of showing of prejudice.** It is too late for 
the appointment of a guardian ad litem for an in¬ 
sane execution defendant where the fact of insanity 
is called to the attention of the court for the first 
time on the hearing of a motion to confirm a sale 
of real estate made on execution.® 

Motion and application. While the appointment 
may be made on motion,® ordinarily it is made by 
application to the court,7 by a friend, relative, or 
by one of the parties to the action,® alleging suffi- 


88. Mich.—Cohen v. Home Life Ins. 
Co., 263 N.W. 867, 273 Mich. 469. 

32 C.J. p 773 note 45. 

89. N.H.—Hollis V. Tilton. 6 A.2d 
29, 90 N.H. 119, reheard 6 A.2d 
7B3, 90 N.H 119. 

Criminal pioseovtlon 
Ind.—State ex rel. Butsch v. O'Har¬ 
row, 47 N.B.2d 613, 221 Ind. 301. 
90 l Iowa.—-Whitney v. Whitney, 293 
N.W. 832, 229 Iowa 14. 

S.C.—Barr v. One 1936 V-8 Ford 
Truck, 198 S.E. 389, 188 S.C. 181. 
32 C.J. p 772 note 37. 

Duty to protect insane litigants gen¬ 
erally see supra § 133. 

Dlstriot court 

Minn.—Schultz v. Oldenburg, 277 N. 
W. 918, 20-2 Minn. 237. 

Statutes giving to probate courts 
Jurisdiction over the persons and es¬ 
tates of insane persons do not lim¬ 
it the powers of the court In which 
an action is brought by, or on behalf 
of, an insane person, to appoint a 
special guardian, or guardian ad li¬ 
tem, or next friend, to appear in his 
behalf. 

Ill.—Isle v. Cranby, 64 N.B. 1066, 
199 111. 39, 64 L.H.A. 613. 

Mass.—^Denny v. Denny. 90 Mass. 311. 
Minn.—Plympton v. Hall, 56 N.W. 
361, 66 Minn. 22, 21 L.R.A. 676. 

91. U.S.—Michigan Trust Co. v. Fer¬ 
ry. Utah, 175 F. 667, 99 C.C.A. 22, 


reversed on other grounds 33 S.Ct. 
550. 228 U.S. 346, 57 L.Ed. 867. 

32 C.J. p 772 note 88. 

98. Nev.—^McKibbln v. Washoe 
County Second Judicial Dlst. Ct, 
171 P. 374, 41 Nev. 481. 

93. N.Y.—^American Mortg. Co. v. 
Dewey. 94 N.Y.S. 808, 106 App.Dlv. 
389—^ECanley v. Brennan, 12 N.Y. 
Clv.Proc. 147, 19 Abb.N.Cas. 186. 

94. Cal.—^Boyd v. Lancaster, 132 P. 
2d 214, 56 Cal.App.2d 108. 

Pa.—Benz v. Heckman, 2 A 2d 857, 
332 Pa. 187, reversing 200 A 154, 
131 Pa.Super. 682. 

32 C.J, p 773 note 47. 

Appointment of general guardian 
for insane person does not prevent 
appointment of guardian ad litem, 
when court sees fit.—Rupe v. Robi¬ 
son, 247 P. 954, 189 Wash. 592, 47 A 
L.R. 565. 

Blsciretlon not abused 
Kan.—^Atkinson v. Wichita Gas Co., 
18 P.2d 127, 136 Kan. 854. 

95. Pa.—^Benz v. Heckman, 2 A.2d 
857, 332 Pa. 187, reversing 200 A 
154, 131 Pa.Super. 682. 

82 C.J. p 773 note 48. 

96. Me.—^Leach v. Marsh, 47 Me. 
648, 74 Am.D. 608. 

Mont.—State v. Gallatin County 
Ninth Judicial Dlst Ct., 99 P. 291, 
38 Mont. 166, 129 Am.S.R. 636, 86 
L.R.A,N.S., 1098. 
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97. Mont.—State v. Gallatin County 
Ninth Judicial Dlst. Ct., supra. 

98w Neb.—In re Isaac’s Estate, 189 
N.W. 297, 108 Neb. 662. 

N.C.—Simms v. Sampson, 20 S.E.2d 
554, 221 N.C. 379. 

99. Neb.—In re Isaac's Estate, 189 
N.W. 297, 108 Neb. 662. 

L N.C.—Simms v. Sampson, 20 S.E. 

2d 664, 221 N.C. 379. 

32 C.J. p 778 note 66. 

2. Tenn.—Speak v. Metcalf, 2 Tenn. 
Ch. 214. 

3. Iowa.—Jones v. Clsnuan, 188 N.W. 

964, 198 Iowa 1248—Jones v. 

SchafCner, 188 N.W. 787, 193 Iowa 
1262. 

4. N.H.—Moore v. Roxbury, 169 A 
357, 86 N.H. 394. 

32 aJ. p 773 note 59. 

6. Neb.—^Kuhn v. Kilmer, 21 N.W* 
443, 16 Neb. 699. 

6. S.C.—Boyce v. Lake, 17 S.C. 481, 
43 Am.R. 618. 

7. Md.—^Petition of Rasln, 116 A 
847, 140 Md. 45. 

Neb.—^In re Isaac’s Estate, 189 N.W, 
297, 108 Neb. 662. 

82 C.J. p 778 note 52. 

5. N.J.—Webb V. Webb. 124 A 706,. 
96 N.J.Eq. 1. 

N.D.—Bucholz V. Harthun, 289 N.W* 
161, 61 N.D. 547. 

32 C.J. p 778 notes 68-65. 
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cicnt facts to warrant the appointmentbut, in the 
absence of an application for such an appointment, 
the court on its own motion may appoint a guardian 
ad litem.io A party, if he has knowledge of the 
other party^s insanity, should suggest the fact to 
the court.il The application for such appointment 
may be made in the name of an insane defendant 
within the time allowed for appearance and defense, 
and after that time by plaintiff.i2 
Notice, While it has been held that the only 
service of notice necessary to confer jurisdiction 
on the court to appoint a guardian ad litem for an 
insane person is the service of the original notice 
of the commencement of suit,and that the ap¬ 
pointment may be made without notice in the dis¬ 
cretion of the court if no one can be prejudiced by 
the want of notice,^^ and that the appointment is 
not void for want of notice,^6 ordinarily the alleged 
insane person should be given notice of the appli¬ 
cation for the appointment of a guardian ad litem.i^ 
The person appointed as guardian ad litem should 
be apprised of such fact and he should be given 


an opportunity to defend for his ward before judg¬ 
ment is entered against the ward.^*^ Where an in¬ 
sane person is under guardianship and the appoint¬ 
ment of special guardian is sought on the ground 
that the general committee or guardian has adverse 
interest in the litigation, notice of the application 
for such appointment should be given to the general 
committee or guardian and the application should 
pray for process or order against the committee for 
his appearance.l9 

Inquisition and determination of insanity. While 
a guardian ad litem may be appointed even though 
there has been no inquisition or adjudication of in¬ 
sanity, if the fact of insanity is shown by affidavit 
or otherwise,^® the insanity of the party at the time 
of the suit^i should be made to appear.22 Such 
proof may be made by affidavits or otherwise,28 and 
averments as to the fact of insanity in the com¬ 
plaint or bill may be sufficient.24 The alleged in¬ 
competent has a right to traverse or deny the alle¬ 
gation of his incompetency,25 and to have such issue 
determined.^® The court may, on the affidavits in 


9. Neb.-—In re Isaac’s Estate, 189 
N.W. 297. 108 Neb. 662. 

mfonnatlOBL and beGULof 

The mere fact that the petition for 
appointment of a eruardlan ad litem 
is based on Information and belief 
without giving the sources of In¬ 
formation or the grounds of belief 
will not invalidate the appointment, 
if sufficient proof of mental incom- 
petency is presented to support the 
petition.—^Barr v. One 1986 V-8 Ford 
Truck. 198 S.E. 389, 188 S.C. 181. 

10. N.H.—Moore v. Roxbury, 159 A. 
857, 85 N.H. 394. 

S.C.—Cathcart v. Jennings, 186 S.E. 
668, 137 S.C. 450. 

11. Cal.—Ollvera v. Grace, 122 P.2d 
564, 19 Cal.2d 570, 140 A.L..R. 1328, 
prior opinion, App., 116 P.2d 146. 

Pa.—Benz v. Heckman, 2 A. 2d 357, 
832 Peu 187, reversing 200 A. 154, 
131 Pa.Super. 582. 

Wash.—Townsend v. Price, 53 P. 668, 
19 Wash. 416. 

OoTurt was Jnstillea In granting or¬ 
der for Investigation of plaintiff’s 
mental condition, although Question 
of mental incapacity was raised by 
defendant.—Sullivan v. Judges of Su¬ 
perior Court, 171 N.E. 490, 271’Mass. 
435. 

12. Tenn.—Speak v. Metcalf, 2 Tenn. 
Ch. 214. 

32 C.J. p 773 note 61. 

13. Iowa.—Whitney v. Whitney, 298 
N.W. 832, 229 Iowa 14. 

14. S.C.—^Boyce v. Lake, 17 S.C. 481, 
43 Am.R. 618. 

15. Cal.—Granger v. Sheriff, 65 P. 
873, 133 Cal. 416. 


18. N.J.—Webb v. Webb. 124 A. 706, 
96 N.J.Bq. 1. 

82 C.J. p 778 note 66. 

17- Iowa.—^Whitney v. Whitney, 298 
N.W. 832, 229 Iowa 14. 
la Md.—Petition of Raisin, 116 A. 
847, 140 Md. 45. 

19. Md.—Petition of Rasln, supra. 
20 l N.Y.—^In re Palestine’s Estate, 

270 N.Y.S. 844, 151 Mlsc. 100. 

S.C.—Barr v. One 1936 V-8 Ford 
Truck, 198 S.E. 389, 391, 188 S.C. 
181, citing CorpTUi Jnrls. 

32 C.J. p 778 notes 71, 72. 

81, Va.—Campbell v. Bowen, 1 Rob. 

241, 40 Va. 241. 

32 aj. p 774 note 83. 

22. S.C.—Barr v. One 1936 V-8 Ford 
Truck, 198 S.B. 889.’188 S.C. 181. 
Tex.—^Williams v, Beasley, Clv.App., 
300 S.W. 193. 

82 C.J. p 773 note 73. 

Appointment h^d proper 
Cal.—Grant v. Ryon, 58 P.2d 170, 11 
CaI.App.2d 101. 

Ga.—Wilson v. Wilson. 162 S.E. 640, 
174 Ga. 238. 

Defendant not appearing 

Court is not required to appoint 
guardian ad litem fer defendant, not 
appearing or answering, in absence 
of allegation or evidence that she is 
insane.—^Lissner v. State Mortg. 
Corporation, Tex.Civ.App,, 29 S.W.2d 
849, error dismissed. 

Degree of mental unaonndness 
(1) A guardian ad litem cannot 
be appointed for defendant unless 
his mental unsoundness Is such as to 
render him unfit for government of 
himself and property.—^Webb v. 
Webb, 124 A. 706, 96 N.J.Bq. 1. 
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(2) ’’Insane person," within stat¬ 
utes providing for appointment of 
guardian ad litem for such a per¬ 
son, contemplates inability to under¬ 
stand and deal with the common af¬ 
fairs of life.—Lewis v. Lewis, 20 S.B. 
2d 107, 199 S.C. 490. 

(8) Such Illness as disables a per¬ 
son from giving attention and care 
to preparation of defense is not 
ground for appointment of guardian 
ad litem, as defendant In such cir¬ 
cumstances has capacity to appoint 
a solicitor to prepare and conduct 
defense for him.—Webb v. Webb, su¬ 
pra. 

Evldenoa held insnfflloleiLt to show 
insanity.—Gibson v. Benton, 79 SiW. 
2d 782, 190 Ark. 669—82 C.J. p 773 
note 78 [b]. 

83. If petltloa for appointment of 
a guardian ad litem is offered for 
consideration as an affidavit, to prove 
insanity, the sources of information 
and grounds of belief must be stat¬ 
ed therein.—^Barr v. One 1936 V-8 
Ford Truck, 198 S.E. 389, 188 S.C. 
181. 

24. Tenn.—Speak v. Metcalf, 2 Tenn. 
Ch. 214. 

25. N.J.—Webb v. Webb, 124 A, 706, 
96 N.J.Eq. 1. 

32 C.J. p 774 note 76. 

28. Hawaii.—^Kalanianaole v. LUluo- 
kalanl, 28 Hawaii 457. 

N.Y.—Matter of Haynes, 143 N.Y.S. 

670, 82 Mlsc. 228. 

82 C.J. p 774 note 76. 

On oonfllotisg evldenae the judge 
was authorized to hold that plaintiff 
had sufficient mental capacity to in¬ 
stitute and prosecute suit without a 
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support of the traverse, discharge the guardian ad li¬ 
tem and permit the alleged incompetent to appear in 
person or by attorney and conduct the proceedings.27 
It is within the discretion of the court what mode 
shall be adopted to ascertain the facts as to the al¬ 
leged incapacity of the person.28 In some juris¬ 
dictions it has been held that it should be determined 
in limine^s or at least be contemporaneous with the 
appointment of the guardian.3® In other jurisdic¬ 
tions it has been held that it is a matter of discre¬ 
tion with the trial court as to whether it would in¬ 
quire into the mental condition of defendant in lim¬ 
ine, or hear the evidence, and submit the question 
to the jury with other issues of the case.^i It has 
also been held that, where, during the progress of 
the trial, defendant moves to dismiss on the ground 
that the evidence showed plaintiff to be insane and 
the evidence is not conclusive, the court may prop¬ 
erly refer the issue of fact to the jury.82 

Bondj affidavit of qualification, and oath. The 
failure of a next friend to give bond as required 
by statute has been held to be no ground to avoid 
the collection of the judgment obtained by the next 
friend in favor of his insane ward.® 3 In some ju¬ 
risdictions, the next friend is required to file an afii- 
davit of qualification, but he may be allowed to sup¬ 
ply a want of such affidavit on timely objection be¬ 
ing made, and, in the absence of objection, his fail¬ 
ure to do so is waived,®* 

A curator ad hoc of an interdict may, by force of 


statute, be required to take an oath.®® 

c. Who May Be Appointed or Permitted to 

Serve 

The selection of the person who shall represent the 
Insane party rests In the discretion of the court. 

The court exercises a broad discretion in the se¬ 
lection of the person who shall represent the insane 
person.®® A person whose interest in the litiga¬ 
tion is adverse to that of the insane person should 
not be appointed guardian ad litem ®7 or permitted 
to serve as next friend.®® A near -relative or a close 
friend, rather than a person nominated by the ad¬ 
verse party, should be appointed guardian ad litem.®® 
It is a matter of course to appoint the guardian or 
committee as guardian ad litem, if he has no ad¬ 
verse interest in the controversy.*® 

Objections to the qualifications of the person act¬ 
ing as next friend are usually made in the interests 
of the insane person,*^ and it has been held that the 
other party to the suit has no right to complain,*® 
although it has been stated that, if the disqualifica¬ 
tion is such as to affect the rights of the other par¬ 
ty, there is no reason why he may not present the 
question.*® 

d. Order and Effect of Appointment 

The appointment of a guardian ad litem Is made 
ordinarily by an order of court, which Is entitled to the 
usual presumption of regularity. 

The appointment of a guardian ad litem ordinarily 


next friend or guardian.—^Akln v. 
Akin, 136 am 402, 163 Ga. 18— 
Spooner v. Spooner, 97 S.B. 670, 148 
Ga. 612. 

57. N.T.—^Matter of Haynes, 148 N. 
Y.S. 570, 82 Misc. 228. 

58. Mass.—^Denny v. Denny, 90 

Mass. 811. 

29. N.J.—In re Martin, 98 A. 610, 
86 N.J.Eq. 266. 

32 C.J. p 774 note 80. 

3020X0 refereiLoe 

In an action for partition, where 
one defendant denied the allegation 
of the complaint that all parties 
were of sound mind, and set up as a 
defense that her husband, another 
defendant, was of unsound mind, al¬ 
though such matter was insufflclent 
as a defense, nevertheless the court 
should have determined whether or 
not such defendant was an incompe¬ 
tent, before granting order of refer¬ 
ence, affidavit as to Incompetency and 
unsoundness of mind being submit¬ 
ted In opposition to the motion for 
reference.—^Bernstein v. Bernstein, 
176 N.Y.S. 820, 188 App.Div. 276. 

'80. N.J.—In re Martin, 98 A. 610, 86 
266. 


31. Tex,—Llndly v. Lindly, Clv.App., i 
109 S.W. 467, affirmed 113 S.W. 750. | 
102 Tex. 136. 

32. Ga.—Central of Georgia H. Co. 
V. Harper, 53 S.E. 391, 124 Ga. 836. 

33. Ga.—Crenshaw v. Kener, 67 S.B. 
67, 127 Ga. 742. 

34. Ky.—Upton v. Bush, 121 S.W. 
1006. 185 Hy. 102. 

33. La.—Crayton v. Waters, 83 So. 
640,- 146 La. 238. 

38. Mont.—State v. Gallatin County 
Ninth Judicial List Ct. 99 P. 291, 
38 Mont. 166, 129 Am.S.H. 686, 36 
L.R,A„N.S., 7098. 

32 aj. P 774 note 86. 

Oonxt rule as to guardians ad li¬ 
tem for Infants held inapplicable to 
a guardian ad litem for an Insane 
person.—Cornbleet v. Second Judicial 
Diet Ct. 78 P.2d 828, 68 Nev. 227. 

37. Mass.—^Denny v. Denny, 8 Allen 
311. 

Tex.—^Knight v. Waggoner, Civ.App., 
214 S.W. 690. 

32 C.J. p 774 note 86. 

Bepresentatloii of adverse interest 
Appointment of one guardian ad 
litem for both insane person and 
minor whose Interests were antago- 
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nlstlc in will contest was error.— 
Mlllage v. Noble, 166 N.B. 60, 384 IlL 
315. 

38, Tenn.—Brewer v. Brewer, 84 S. 

W.2d 1022, 19 Tenn.App. 209. 

Tex.—Williams v. Slnclair-Prairle 
Oil Co., Clv.App., 186 S.W.2d 211, 
error dismissed. Judgment correct. 
Seeking same relief 
A party plaintiff who was seeking 
Judgment In his own behalf in par¬ 
tition suit could act as next friend 
for his Incompetent brother who was 
seeking the same relief against de¬ 
fendant—^FeliczaJk v. Kopycinskl, 
Tex.Civ.App.. 163 S.W.2d 329. 

88. Mich.—Frleseke v. Frieseke, 101 
N.W. 632, 188 Mich. 458. 

4a N.T.—^New v. New, 6 Paige, 287. 
82 C.J. p 774 note 90. 

Appointment held harmless 
Tex-—Gaither v. Gaither, Clv.App., 
14 S.W.2d 286, modified on other 
grounds, Com.App., 25 S.W.2d 299. 

41. Ala.—^Bx parte Bennett 164 So. 
298, 281 Ala. 223. 

42. Tex.—^Home Benefit Ass'n v. 
Bobbins, Clv.App., 84 S.W.2d 829. 

43. Ala.—^Ex parte Bennett 164 So. 
298, 231 Ala. 228. 
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is consummated by an order of the court. Mere * 
irregularities will not invalidate the appointment 
where no injustice results to the insane person, 
and the informality of failing expressly to appoint 
a guardian ad litem, where the court has permitted 
him to proceed with the litigation, does not fur¬ 
nish sufficient reason for disturbing the judgment.^® 

Presumption of regularity. It will be presumed, 
until the contrary is shown, that the court acted 
lawfully and on proper showing in appointing a 
guardian ad litem but such presumption will not 
be indulged in where the record recites the actual 
facts and establishes the insufficiency of the pro¬ 
ceedings.^® 

As evidence of insanity. The due appointment of 
a guardian ad litem is prima facie evidence of the 
subject’s insanity in any subsequent stage of the 
cause.^® 

Collateral impeachment. Where the next friend 
was regularly appointed, the appointment cannot be 
impeached collaterally by demurrer in an action by 
the next friend.®® 

§ 144. -Powers, Rights, and Duties 

a. In general 

b. Next friend 


c. Consent, admissions, or waiver of 
rights 

a. In General 

The rights and powers of a person other than a gen¬ 
eral guardian representing an insane litigant are ordi¬ 
narily restricted to matters connected with the litigation 
at hand, but, in the case in which he Is appointed, he 
fully represents the rights and Interests of the ward. 

The rights and powers of a person other than a 
general guardian representing an insane litigant or¬ 
dinarily are restricted to matters connected with the 
litigation at hand; he has no authority to act in 
any other matters, and he cannot otherwise bind the 
insane person or his estate.®^ He does not have 
title to the property involved in the litigation,®® is 
always subject to the control and supervision of the 
court,®® and is answerable to the court as well as: 
to his ward.®^ However, he fully represents the. 
rights and interests of his ward in the particular 
case, and his rights and powers generally extend' 
to all matters in the particular litigation affecting 
the interest of his ward,®® in every stage of the ac¬ 
tion.®® It is his duty to protect the interests of his 
ward,®"^ and to urge every available defense in his 
behalf.®® He may make any defense either by way 
of answer or cross bill or both, as occasion may re¬ 
quire or the court may order.®® It is not only his. 


44, Neb.—In re Isaac’s Estate, 189 
N.W. 297, 108 Neb. 662. 

32 C.J. p 774 note 97. 

46. S.C.—Cathcart v. Jennings, 136 
S.E. 558, 137 S.C. 450. 

4& Tex.-—Llndly v. Llndly, 118 S.W. 
760. 102 Tex. 135, affirming. Civ. 
App.. 109 S.W. 467. 

32 C.J. p 774 note 99. 

47. Ga.—^^tna Ins. Co. v. Peavy, 72 
S.E. 800, 9 Ga.App. 769. 

48. Neb.—In re Isaac’s Estate. 189 
N.W. 297, 108 Neb. 662. 

49. Mass.—Little v. Little, 13 Gray 
264. 

50. N.C.—^Abbott V. Hancock, 31 S.E. 
268, 123 N.C. 99. 

51. Tex.—Brewer v. Hampton, Civ. 
App., 166 S.W.2d 198, 196, quoting 
Oorpiu Jnxls. 

32 C.J. P 776 notes 8-10. 

Bights, powers, and duties of guajrd- 
lan generally see supra S5 83-87. 
Ratification, of Investments 

Incompetent’s guardian ad litem 
was without authority on final set¬ 
tlement of guardianship to ratify un¬ 
authorized Investment by guardian.— 
White V. White, 162 So. 368, 230 Ala- 
641. 

58. Mo.—Gibson v. Shull, 158 S.W. 
822, 251 Mo. 480. 

Tex.—^Brewer v. Hkmpton, Clv.App., 
166 S.W.2d 198, 196, quoting Oois 
pns Jluds. 


53. N.C.—^Abbott V. Hancock, 31 S. 

E. 268, 123 N.C. 99. 

82 C.J. p 776 note 68. 

64. N.Y.—Matter of Burnham, 186 
N.Y.S. 520, 114 Misc. 455. 

55. Tex.—^Farmers Elevator Co. v. 
Wunschel, Clv.App., 88 S.Wl2d 
574, 679, citing Corpus Juris. 

32 C.J. p 776 notes 15, 16. 

Defending cross complaint 
Although guardian for person of 
unsound mind may have been unau¬ 
thorized to sue for ward without 
court order, guardian could defend 
cross complaint.—Barnhart v. Bog- 
ers, 171 N.E. 385, 97 Ind.App. 199. 
Defense 

“The court who is charged with 
the duty of deciding between the 
ward and an adversary is In no posi¬ 
tion to dictate what steps shall be 
taken in the ward's defense. That 
decision must necessarily rest in 
the sound discretion of the guardian 
ad litem.*’—State v. Pyle, 184 N.B. 
776, 778, 204 Ind, 509. 

Directions by lunatic 

It is not to be presumed that an 
insane person can give proper di¬ 
rection as to the conduct of the case, 
since it is for the reason that he is 
supposed to be incapable of giving 
any directions that the law provides 
for the appointment of guardians ad 
litem.—Gray v. Georgia Loan & 
Trust Co., 143 S.E. 501, 166 Ga. 446. 
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Batlflcatlon of ward’s acts 

Where, pending an action or suit, 
a general committee is appointed and 
substituted as a party for his ward, 
such committee has the power to rat¬ 
ify the acts of the ward in respect 
of the subject matter of litigation,, 
and the Judgment is as binding on 
the ward as though the action had 
been brought by the committee after 
his appointment.—^Willis v. Mason, 
130 S.W. 964, 140 Ky. 88. 

50. N.Y.—Bernstein v. Bernstein, 
176 N.Y.S. 820, 188 App.Dlv. 276. 
Subsequent appointment of guard¬ 
ian 

Where, during the pendency of a. 
suit begun by a next friend, a gen¬ 
eral guardian is appointed, it has 
been held that such guardian has no 
control over such suit.—Clarke v. 
Knight, 94 So. 665, 84 Fla. 468. 

67. Neb.—Wirth v. Weigand, 122 N. 
W. 714, 85 Neb. 115, 35 L.B.A..N.S., 
1108. 

32 C.J. p 775 note 18. 

68. Neb.—In re Manning, 122 N.W. 
711, 85 Neb. 60. 

limitations 

N.Y.—In re Marine Trust Co., 281 
N.Y.S. 563, 156 Misc. 297. 

59. Ill.—Pyott V. Pyott, 90 IlLApp. 
210, affirmed 61 N.E. 88, 191 HI. 
280. 
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duty to see that every legitimate defense is made, 
but also to see that these defenses are presented in 
a court where his ward may obtain a fair and im¬ 
partial trial.®® He must err, if need be, on the side 
of caution.®! 

Duration and termination of authority. Ordina¬ 
rily, the authority of the guardian ad litem con¬ 
tinues throughout the litigation®^ until removed by 
the court which appointed him,®® and no other court 
has authority to supersede him.®^ In application of 
this rule, it has been held that his functions are not 
suspended by the subsequent appointment of a gen¬ 
eral committee or guardian by another court®® A 
finding of the competency of the ward has been held 
to necessitate a discharge of a guardian ad litem.®® 

b. Next Friend 

The right of a person to bring suit as next friend of 
an Insane person Is subject to limitations and he acts 
at his peril. A next friend has no authority to bind the 
lunatio or his estate, and he Is always subject to control 
by the court. 

A suit brought by a next friend is substantially 
that of the insane person.®7 A next friend has no 
title to the property involved in the suit,®® and he 
has no authority to bind the lunatic or his estate.®® 
He is always subject to the supervision and control 
of the court.70 

The right of a person to institute a suit as next 


friend of a nonadjudged incompetent rests under 
limitations,^! and the insanity of the person in 
whose behalf suit is brought should in some manner 
be established.72 He proceeds at his peril,*73 peril 
that the court may not consider him a suitable per¬ 
son, and may disallow his intermeddling,74 and ap¬ 
point some one else in his place ;75 and he must 
bear the consequences of any unnecessary and im¬ 
proper proceedings.7® 

Consent of insane person. In the absence of any¬ 
thing to the contrary, the consent of an insane per¬ 
son to his representation by next friend will be pre- 
sumed.77 Since the right of a next friend to pros¬ 
ecute a suit is limited, the person sought to be rep¬ 
resented has a right to repudiate the interference.78 
The jurisdiction of the trial court to entertain the 
suit by next friend, however, is not ousted by the 
objection of the person represented.79 In such case, 
the court should inquire into the mental condition of 
the person in order to determine the propriety of 
allowing the next friend, rather than the person he 
assumes to represent, to control the proceeding.®® 
The practice of determining whether or not the 
mental incapacity exists is not uniform. The court 
may itself hear the evidence and pass on the ques¬ 
tion,®! or it may order a reference,®® or it may sub¬ 
mit it to a jury.®® There is also a want of uniform¬ 
ity in the practice of determining whether the ques¬ 
tion should be determined in limine or considered 


6Qi OliaiLfire of VULUO 

Right of guardian ad litem to 
change of venue on proper applica¬ 
tion therefor Is absolute, notwith¬ 
standing he is officer of court—State 
V. Pyle. 184 N.B. 776. 204 Ind. 609. 

61. N.T.—^Matter of Burnham, 186 
N.T.S. 520. 114 Mlsc. 455. 

62. N.Y.—In re Slade, 43 N.T.S.2d 
281. 

Wls.—Hicks V. Hicks. 48 N.W. 495, 
79 Wls. 465. 

63. Wls.—^Hlcks V. Hicks, supra. 

Bx parts apiplloatloa 

Fact that guardian ad litem of In¬ 
sane person acted In good faith In 
commencing action did not preclude 
clerk who had appointed him from 
revoking appointment on ex parte ap¬ 
plication without notice, where mat¬ 
ter soon came before circuit Judge 
and rights of no one were prejudiced, 
notwithstanding better practice 
would have been to give notice of a 
motion before clerk to revoke pre¬ 
vious order.—Barr v. One 1936 V-8 
Ford Truck. 198 S.B. 389, 188 S.C. 181. 

Bemoval and appolatmeat of an¬ 
other guardian ad litem, after notice 
of appeal had been filed, held error. 
—Sandberg v. Sandberg, 27 N.B.2d 
8':0. 305 I11.APP. 499. 


64. Wls.—Hicks V. Hicks, 48 N.W. 
496. 79 Wls. 466. 

65. Wls.—^Hlcks V. Hicks, supra. 

68. Pa.—Clarke v. Clarke, 38 Pa, 
Dlst & Co. 215. 

67. Qa.—^Dent v. Merrlam, 38 S.B. 
334, 113 Ga. 83. 

ea Mo.—Gibson v. Shull, 168 S.W. 
322, 261 Mo. 480. 

69. Tex.—^Brewer v. Hampton, Civ. 
App., 166 S.W.2d 193. 

32 C.J. p 776 note 26. 

TO. N.C.—Smith v. Smith, 12 S.B; 
1045, 108 N.C. 365, modified on oth¬ 
er grounds 13 S.E. 113, 108 N.C. 
365. 

71. Ill.—Isle V. Cranby, 64 N.B. 
1065, 199 Ill. 39, 64 L..R.A. 513. 

32 C.J. p 776 note 30. 

72. Ky.—O’Daniel v. Flannlgan, 6 
Ky.Op, 297. 

73. Ala.—Whetstone v. Whetstone, 
76 Ala. 495. 

Hawaii.—^Kalanlanaole v. Llliuoka- 
lanl. 23 Hawaii 457. 

82 C.J. p 776 note 31. 

74. N.C.—^Abbott v. Hancock, 81 S. 
B. 268, 123 N.C. 99. 

82 C.J. p 775 note SS. 

76. Tenn.—Williams v. Gaither, 202 
S.W. 917, 189 Tenn. 687. 
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76. N.C.—Smith v. Smith, 12 S.B. 
1046, 108 N.C. 865, modified on oth¬ 
er grounds 13 S.B. 113, 108 N.C. 
365. 

32 C.J. p 776 note 29. 

77, Tex.—^Home Benefit Ass’n v. 
Robbins, Civ.App., 34 S.W.2d 829. 

7& Ala.—^Bx parte Bennett, 164 So. 
298, 299, 281 Ala. 223. citing €k)r- 
pus Juris. 

32 C.J. p 775 note 39. 

79. Tex.—^Holland v. Riggs, 116 S. 

W. 167, 68 Tex.Clv.App. 367. 

32 C.J. p ’776 note 40. 

BO. Ky.—^Howard v. Howard. 9 S.W. 
411, 87 Ky. 616, 10 Ky.L. 478, I 
L.R.A. 610. 

32 C.J. p 776 note 41. 

81. Hawaii—^Nawahie v. Kamalanl. 
24 Hawaii 82. 

Ill.—Isle V. Cranby. 64 N.B. 1066, 
199 Ill. 39, 64 L.R.A. 518. 

32 C.J. p 776 note 42. 

With respect to appointment of 
guardian ad litem see supra § 143 
b. 

82. Ala.—Whetstone v. Whetstone, 
76 Ala. 495. 

83. Ill.—Isle V. Cranby, 64 N.B. 
1065, 199 IlL 39, 64 L.R.A. 613. 

32 C.J. p 776 note 44. 
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and passed on in connection with the proofs and the 
merits of the case. In some jurisdictions it has been 
held that the issue should be determined in limine, 
and that the court should not proceed with the ac¬ 
tion or suit.84 In other jurisdictions it is a matter 
of discretion with the trial court as to whether it 
will inquire into the mental condition of the person 
in limine, or hear the evidence, and determine the 
question with the other matters of the case;®® and 
in application of the rule the question has been sub¬ 
mitted to the jury along with the other issues in the 
case.®® 

Authority or leave of court. Ordinarily, in order 
for a next friend to bring a suit on behalf of an in¬ 
sane person, it is necessary that* he obtain the leave 
or sanction of the court,and this is particularly 
true of bills in equity.®® However, in some juris¬ 
dictions this is a matter of course,®® no actual oi 
formal appointment being necessarythe approval 
of the person acting as next friend by the court is 
implied unless expressly disallowed and he is not 
ousted from his position by a challenge of his au¬ 
thority, but only by removal by the court, and until 
such removal his authority is in force.®® 

c. Consent, Admissions, or Waiver of Bights 

While a guardian, may, with the aanctlon of the 
court, compromise a claim, as a generai ruie no one may 
waive or admit away any rights of, or consent to any¬ 
thing which may be prejudicial to, an insane litigant. 

No one may waive or admit away any substantial 
rights of, or consent to anything which may be prej¬ 
udicial to, an insane litigant,®® and this rule em¬ 


braces a general committee or guardian.®^ Howev¬ 
er, he may do or consent to any act in the course 
of the proceedings which does not substantially in¬ 
jure his ward or change the nature or condition of 
his ward’s estate.®® Where the presentation of a 
claim is a condition precedent to the institution of 
an action, a guardian may admit the presentment 
and rejection of the claim.®® The guardian has no 
authority to enter into a stipulation to abide the re¬ 
sult of an action under the defense interposed by 
another party.®^ 

While a general committee or guardian may have 
power to make admissions in the answer,®® such ad¬ 
missions cannot be used against the person in 
ward;®® and an erroneous admission may be allow¬ 
ed "to be corrected.! 

While it has been held that he may waive ob¬ 
jections to the admissibility of evidence,® it has also 
been held that he cannot do so where the evidence 
is substantially prejudicial to his ward.® 

The negligence of the committee or guardian in 
defending a suit may be imputable to his ward to 
the same extent at least as that of a trustee which 
is visited on the cestui que trust.* 

By guardian ad litem. While a guardian ad litem 
has authority to agree to any arrangement that will 
facilitate the determination of the cause,® he cannot 
make any substantial admissions against the inter¬ 
est of his ward;® he should require that proper le¬ 
gal proof be made of the facts entitling plaintiff to 
the relief which he seeks.7 He cannot consent to® 


84. Ala.—Whetstone v. Whetstone, 
75 Ala. 495. 

32 C.J. p 776 notes 45, 46. 

85. Tex.—Llndly v. Llndly, 118 S, 
W. 750, 108 Tex. 135, afflrmlnfir Civ. 
App.. 109 S.W. 467. 

88. Tex.—^Holland v. Rigrgrs, 116 S. 

W. 167, 58 Tex.Clv.App. 367. 

32 C.J. p 776 note 48. 

87. Mass.—Gray v. Parke, 29 N.H. 
641, 155 Mass. 483. 

88. Colo.—^Bllls V. Colorado Nat. 
Bank of Denver, 282 P. 256, 86 
Colo. 391. 

82 C.J. p 776 note 60. 

89. Mass.—Gray v. Parke, 29 N.E. 
641, 165. Mass. 438. 

90. Va.—Jackson v. Counts, 64 S.E. 
870, 106 Va. 7. 

82 O.J. p 776 note 52. 

91. Va.—Jackson v. Counts, supra. 
W.Va.—^Housemaji v. Globe & Rut- 

srers Fire Ins. Co., 89 S.B3. 269, 78 
W.Va. 686. 

I'SL’ Mass.—Gray v. Parke, 29 N.B. 
611, 156 Mass. 483. 


W.Va,—^HousenaaJi v. Globe & Rut- 
srers Fire Ins. Co., 89 S.B. 269, 78 
W.Va. 686. 

83. Neb.—First Trust Co. v. Ham¬ 
mond, 298 N.W. 144, 189 Neb. 646. 
82 C.J. p 777 note 76. 

94i Neb.—^Flrst Trust Co. v, Ham¬ 
mond, supra. 

W.Va.—^Fox V. Starbuck, 174 S.B. 
484, 115 W.Va. 39, quoting Corpus 
Juris. 

32 C.J. p 777 note 79. 

96. Mo.—Collins v. Trotter, 81 Mo. 
275. 

82 C.J, p 777 note 80. 

98. Wash.—Clough v. Monro, 150 P. 
1190, 86 Wash. 607. 

97. Wash.—^Mattson v. Mattson. 69 
P. 1087. 29 Wash. 417. 

98. Mo.—Wisdom v. Shanklln, 74 
Mo.App. 428. 

Tex.—^Lauralne v. Matherson, Civ. 
App., 193 S.W. 708. 

99. Mo.—Collins V. Trotter, 81 Mo. 
275. 

81 C.J. p 777 note 86. 
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1- Va.—Calloway v. Dinsmore, 2 S.. 

B. 617, 83 Va. 809. 

32 C.J. p 777 note 87. 

8. Mo.—Collins V. Trotter, 81 Mo.. 
275. 

3. m. —^Hullng V, Hullng, 82 lll.App.. 
619. 

4. Aleu—Weems v. Weems, 78 Ala.. 
462. 

5. Idaho.—^Peterson v. Hague, 4 Pl 
2d 350. 61 Idaho 175. 

FlndiogB of'fact 

Guardian ad litem of Insane person, 
could waive findings of fact and con¬ 
clusions of law.—^Peterson v. Hague,. 
4 P.2d 850, 51 Idaho 175. 

6. Idaho.—^Peterson v. Hague, su¬ 
pra. 

Tex.—^Knight v. Waggoner, Civ.App., 
214 S.W. 690. 

7. Tex.—^B:nlght v. Waggoner, su¬ 
pra. 

8. 111.—Cochran v. Cochran, 116 N.. 
B. 142, 277 Ill. 244—Cartwright v.. 
Wise, 14 IlL 417. 
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or waived anything which may be prejudicial to his 
ward; thus he cannot consent to the admission of 
incompetent evidence.^® It has been held that the 
fact that the guardian ad litem is guilty of laches 
cannot be imputed to the insane person defendant.^! 

Compromise and settlement. Ordinarily, a gen¬ 
eral committee or guardian may, with the sanction 
of the court, compromise a doubtful claim,i2 the 
court having power, within its discretion, to author¬ 
ize it.13 However, such compromise or settlement 
must be fair or just and in the interest of the ward’s 
estate,and should not change the nature and con- 
.dition of the ward’s estate nor can the court au¬ 
thorize a compromise based on a consideration 
which is illegal or against public policy,^® Where a 
guardian or guardian ad litem is, by statute, allowed 
to compromise and agree to the judgment to be en¬ 
tered by, for, or against the ward, personal notice 
to the ward of the proposed compromise is not le¬ 
gally necessary, provided the court deems the com¬ 
promise fair to the ward.^7 

§ 145. - Compensation of Guardian ad 

Litem 

A guardian ad litem la entitled to raatonable com¬ 
pensation for hla services and expenses. 

Ordinarily a guardian ad litem is entitled to rea¬ 


sonable compensation and expenses for litigation 
conducted in behalf of his ward.^® The allowance 
is in the sound discretion of the trial court.Al¬ 
though the right to compensation and expenses is 
not conditioned on the success of the litigation, 
where there was no reasonable ground for the liti¬ 
gation, the g^iardian ad litem is not entitled to com¬ 
pensation or expenses.20 

Such compensation is payable out of the ward’s 
estate,2l but such an allowance will not be made for 
services performed in other litigations .22 It is a 
general rule in courts of equity that a trust fund 
which has been recovered or preserved for an in¬ 
competent through the intervention of a next friend 
or guardian ad litem may be charged with his costs 
and expenses, including reasonable attorney’s fees.28 
Compensation of a guardian ad litem is not, as a 
rule, in the absence of statute, payable by the ad¬ 
verse party as taxable costs, although he is unsuc- 
cessful.24 It has been held that the guardian ad li¬ 
tem cannot, in the same action, by petition, press his 
right to compensation.26 

The amount of compensation or allowance for 
attorney’s fees is a matter within the discretion of 
the court,26 subject to the limitation that the amount 
allowed must be reasonable.27 The court in fixing 
the compensation for the guardian ad litem or his 


9 . ZTotica 

A sruardlan ad litem does not have 
authority to waive the notice re¬ 
quired to be given In lunacy pro¬ 
ceedings. as purpose of notice Is to 
give him opportunity to examine Into 
facts and ascertain measures to be 
taken for protection of defendant.— 
Hultqulat v. People, 236 P. 995, 77 
Colo. 310. 

10. Ill.—Cochran v. Cochran, 115 N. 
E. 142, 277 Ill. 244—Cartwright v. 
Wise, 14 Ill. 417. 

11. Neb.—Wlrth v. Weigand, 122 N. 
W. 714, 85 Neb. 115, 35 L.R.A..N.S., 
1108. 

12. Conn.—^Appeal of Thomas, 81 A. 
972. 85 Conn. 50. 

32 C.J. p 777 note 66. 

13. Colo.—^Darrow v. Hohrer, 207 P. 
861. 71 Colo. 417. 

14. Ala.—^Harton v. Powell, 78 So. 
373. 201 Ala. 467. 

Colo.—Rohrer v. Darrow, 182 P, 13, 
66 Colo. 463. 

15. W.Va.—^Hlnckman v. Ballard, 7 
W.Va. 152. 

16. Colo.—Rohrer v, Darrow, 182 P. 
13, 66 Colo. 463. 

32 C.J. p 777 note 70. 

17. U.S.—Bggers v. Krueger. CaL. 
286 P. 862, 160 C.C.A. 114. 

18. Minn.—Johnson v. Johnson, 8 
N.W.2d 620, 214 Minn. 462. 


Pa.—Clark v. Clark, 38 Pa.Dist. & 
Co. 215. 

32 C.J. p 778 note 3. 

19. Minn.—Johnson v. Johnson, 8 N. 

W.2d 620, 214 Minn. 462. 
fill Minn.—Johnson v. Johnson, su¬ 
pra. 

21. Ala.—Huddleston v. Perryman, 
43 So. 807, 150 Ala. 629. 

Estate of alleged inoompetent 
Provision in Civil Practice Act 
applying to an infant or ''incompe¬ 
tent person'* without mentioning an 
“alleged incompetent person** could 
furnish no authority for summary 
allowance of a fee to special guard¬ 
ian payable from estate of alleged 
incompetent who died pending spe¬ 
cial proceeding before appointment 
of a committee of her person and 
property.—In re Frank's Estate, 27 
N.E.2d 801, 283 N.T. 106, reversing 
18 N.Y.S.2d 283, 257 App.Div. 949. 

22. U.S.—U. S. V. Equitable Trust 
Co. of New York, N.Y., 61 S.Ct 639, 
288 U.S. 738, 76 Ii.Bd. 1379, modify¬ 
ing, C.C.A., Barnett v. Equitable 
Trust Co. of New York, 84 P.2d 
916, certiorari granted U. S. v. 
Equitable Trust Co. of New. York, 
60 S.Ct. 160, 280 U.S. 650, 74 L.Ed. 
609. 

23. U.S.—U. S. V. Equitable Trust 
Co. of New York, supra. 
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TTnsupported by pleadings 
A Judgment awarding attorney’s 
fees for services rendered to next 
friend of an Insane person was void 
where it was without support in 
pleading or agreement of parties and 
could not be sustained on the ground 
that it was analogous to actlpn of 
court in allowing guardian ad litem 
a reasonable fee for his services, 
since statute authorizing next friend 
to sue on behalf of insane person 
contains no such provision.—^Wil¬ 
liams V. Sinclair-Prairle Oil Co., Tex. 
Civ.App., 186 S.W.2d 211, error dis¬ 
missed, Judgment correct. 

24. Ala.—^Huddleston v. Perryman. 
43 So. 807, 150 Ala. 629. 

26. Ala.—^Huddleston v. Perryman, 
supra. 

28, Cal.—^In re Guardianship of Cop- 
sey's Estate, 76 P.2d 691, 10 Cal. 
2d 748, certiorari denied Hines v. 
Copsey, 58 S.Ct. 1045, 804 U.S. 574, 
82 L.Ed. 1538. 

32 C.J. p 778 note 8. 

27. Allowance held ezoesslve 

N.Y.—In re O'Connor's Estate, 89 N. 
Y.S.2d 874, 265 App.Div. 619—In re 
Koster's Estate, 89 N.Y.S.2d 326, 
266 App.Div. 1007—^In re Horton's 
Estate, 39 N.Y.S.2d 262, 266 App. 
Div. 1007—In re Kelly’s Estate. 
39 N.Y.S.2d 223, 266 App.Div. 1007 
—In re Glackln's Estate, 38 N.Y. 
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attorney may, and must, consider the character of 
the services rendered, the nature and importance 
of the litigation, the amount and value of the prop¬ 
erty in contest, the skill necessary properly to at¬ 
tend to the duties,28 the results achieved,28 and the 
value of the incompetent’s estate ;20 and, in the 
case where the guardian ad litem is an attorney, 
consideration should be given to the professional 
standing and skill of the attorney.*! 

Statutes authorizing the court to approve a con¬ 
tract for attorney’s fees when made prior to rendi¬ 
tion of the services, or authorizing the court to fix 
attorney’s fees to be paid out of funds under its 
control where judgment is recovered in favor of 
the ward, have been held to measure the power of 
the court to make allowances for attorney’s fees 
from the estate of an incompetent.** Such statutes 
can be invoked only by the guardian or guardian 
ad litem, and, since the attorney is not a party to 
the suit, an award directly to him is unauthorized ;** 
and, under such statutes, an independent action will 
not lie against the incompetent for attorney’s fees 
for services furnished to the guardian ad litem.*^ 
It has also been held under such statutes that a 
guardian ad litem is not entitled to an allowance of 
attorney’s fees where the court has no funds within 
its jurisdiction belonging to the ward.*® 


§ 146. Defects, Objections, and Waiver as to 
Parties and Representation 

Objections as to defects with regard to parties should 
be raised in tha proper manner and at the proper time. 

Objections as to parties in actions by and against 
insane persons should be raised in the proper man¬ 
ner*® and at the proper time,*^ or they may be con¬ 
sidered waived.** Technical objections which work 
injury to no one may properly be disregarded** or 
cured by amendment.^® 

Description or designation of parties. The objec¬ 
tion to the irregularity of bringing an action in the 
name of the committee, guardian, or next friend in¬ 
stead of in the name of the ward by the commit¬ 
tee, guardian, or next friend should be raised by 
demurrer and, if not so raised, it is considered 
waived,^* and the irregularity may be disregarded 
as immaterial.** It has been held that such objec¬ 
tion is one in abatement only, and not available 
after defendant has pleaded in bar.** 

Guardian*s authority or capacity to sue. The want 
of authority or capacity of one suing as guardian 
for an insane person should be specifically plead¬ 
ed,*® and not by mere conclusions*® or denials.^ 7 
Such objection may be raised by demurrer or an¬ 
swer,** or by plea in abatement;** and, if not so 
taken, it is deemed to have been waived.®* The 


S.2d 74, 266 App.Dlv. 877—In re 
Flagler. 227 N.T.S. 818, 228 App. 
Dlv. 1. modifying 224 N.T.S. 30. 
180 Misc. 876, and modified on oth¬ 
er grounds 162 N.B..471, 248 N.Y. 
415, 59 A.L.R. 649. 

Allowance held inadegnate 
N.T.—In re O'Reilly’s Estate, 26 N.T. 
S.2d 618, 261 App.Dlv. 998, affirmed 
38 N.B.2d 232, 287 N.T. 678. 
Allowaaoe for attorney’s fees held 
excessive. 

U.S.—U. S. V. Equitable Trust Co. 
of New York, N.Y., 61 S.Ct. 639, 
283 U.S. 738, 76 L.Bd. 1379, modify¬ 
ing, C.C.A., Barnett v. Equitable 
Trust Co. of New York, 84 F.2d 
916, certiorari granted U. S. v. 
Equitable Trust Co. of New York, 
50 act. 160, 280 U.S. 550, 74 L.Ed. 
609. 

Fla.—Saliba v. James, 196 So. 832, 
143 Fla. 404. 

28. Fla.—Saliba v. James, supra. 

Ky.—Craven v. Tolin, 226 S.W. 366, 

189 Ky. 644. 

29. Fla.—Saliba v. James, 196 So. 
882, 143 Fla. 404. 

K.Y.—In re Fox* Will, 298 N.T.S. 468, 
260 App.Div. 31, motion granted 
296 N.T.S. 829, 260 App.Dlv. 858, 
affirmed 11 N.B.2d 777, 276 N.T. 
604, motion denied In re Nugent, 
12 N.B.2d 676, 276 N.Y. 661. 


80. N.T.—^In re Metzik's Estate, 89 
N.T.S.2d 29, 266 App.Div. 969. 

31. Ky.—Craven v. Tolin, 226 S.W. 
365, 189 Ky. 544. 

32. Cal.—Stafford v. Superior Court 
in and for City and County of San 
Francisco, 34 P.2d 998, 1 Cal.2d 
321. 

33. Cal.—Stafford v. Superior Court 
In and for City and County of San 
Francisco, supra. 

34. Cal.—Stafford v. Superior Court 
In and for City and County of 
San Francisco, supra. 

35. Cal.—Stafford v. Superior Court 
in and for City and County of San 
Francisco, supra. 

36. Tex.—^Kaack v. Stanton, 112 S. 
W. 702, 61 Tex.Civ.App., 495. 

32 C.J. p 781 note 18. 

37. Va.—Bird v. Bird, 21 Gratt. 712, 
62 Va. 712. 

38. NT.—Walter v. Walter, 166 NY. 
S. 713, 170 App.Div. 870. 

39. Mo.—^Burger v. Boardman, 162 
S.W. 197, 264 Mo. 238. 

4a Mo.—^Hunter v. Kansas City 
Safe-Deposit & Savings Bank, 58 
S.W. 1053, 158 Mo. 262. 

Fa.—^Wagenseller v. Wagenseller, 28 
Pa.Dist. 965, 47 Pa.Co. 470, 4 

Northumb.LfOg.J. 79. 

41. Qa.—^Dent v. Merrlam, 88 S.E. 
334, 113 Ga. 83. 
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Mo.—Gibson v. Shull, 168 S.W. 822, 
251 Mo. 480. 

42. Mo.—Gibson v, Shull, supra. 

43. Ga.—^Dent v. Merrlam, 38 S.E. 
Sr34, 118 Ga. 83. 

44. Wls.—Randall v. Lonstorf, 106 
NW. 663, 126 Wls. 147, 3 L.R.A., 
N.S., 470, 6 Ann.Cas. 371. 

45. Tex.—^Kaack v. Stanton, 112 S. 
W. 702, 61 Tex.Civ.App. 496. 

82 C.J. p 781 note 44. 

461 Iowa.—Jones v. Schaffner, 180 
NW. 672, superseded 188 NW. 787, 
193 Iowa 1262. 

32 C.J. p 781 note 46. 

47. Iowa.—Gates v. Carpenter, 43 
Iowa 152. 

4& Idaho.—McGrath v. West End 
Orchard & Land Co., 261 P. 623, 43 
Idaho 256. 

NT.—Walter v. Walter, 166 N.T.S. 
713, 170 App.Div. 870. 

49. Iowa.—Jones v. Schaffner, 180 
N.W. 672, superseded 188 NW. 787, 
193 Iowa 1262. 

Mass.—Conkey v. Kingman, 24 Pick. 
115. 

Pa—Buck V. Bhrgood, 4 Pa. Co. 312. 

sa Idaho.—^McGrath v. West End 
Orchard & Land Co., 261 P. 623» 
43 Idaho 266. 

82 C.J. p 781 note 60. 
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objection cannot be taken advantage of on a rule 
to quash or abate the summons.^i 

Incapacity of insane person to sue independently. 
Where the defense is that complainant was at the 
time of the commencement of the suit non compos 
mentis, the proper practice is by an application to 
the court to strike the bill from the files because 
filed without authority,62 or to apply for a stay of 
proceedings until a committee or next friend is ap- 
pointed.63 The incapacity of a person to maintain 
an action independently because of insanity is 
ground for abatement,®^ and it is properly raised by 
a plea in abatement, which should be filed at the 
proper time.®® Under statute, in some jurisdic¬ 
tions, such plea must be verified, and if it is not 
it is bad on general demurrer.®® 

Next friend*s authority and leave to sue. The 
objection to the authority or power of a next friend 
to sue on behalf of an insane person should be taken 
in limine,®^ before jtrial; otherwise the objection 
comes too late.®® Such objection, although it may 
be raised by special plea,®® need not be; it may be 
raised by demurrer.®® A charge on the evidence is 
not a proper mode of raising such an objection.®! 
When leave of court is necessary in order for a 
next friend to sue in equity in behalf of an insane 
person, and where it is necessary that such leave 
be alleged in the complaint, it has been held, in some 
jurisdictions, that the proper method of objecting 
thereto, when the insane person is the only com¬ 
plainant, is by motion to take the bill from the 
files,®® and not by demurrer;®® but it seems that, 
where the insane person is one of several complain¬ 


ants, the objection may be raised by demurrer.®^ 

Nonjoinder. The nonjoinder of the committee or 
guardian as plaintiff in an action at law may be 
waived,®® and the objection to such defect must be 
raised before pleading the general issue.®® If the 
objection is not properly raised it will be considered 
waived or cured.®‘^ The objection that the name of 
the guardian does not appear in the title of the 
cause, when in fact he duly appears in the action 
and fully represents his ward, is a technical one, and 
when it works no injury it may be disregarded.®® 
The nonjoinder of the ward may be waived by stip¬ 
ulation.®® If the ward is considered a necessary 
party defendant in equity, the bill should not be 
dismissed absolutely for the nonjoinder, but leave 
should be granted to amend after hearing the de- 
murrer.70 

§ 147. Process and Appearance 

a. Necessity of service 

b. Manner of service 

c. Appearance 

a. Necessity of Service 

OrdinarNy service of process on an Insane person not 
under guardianship Is necessary to confer Jurisdiction; 
and where a general guardian or committee has been 
appointed for an Insane person, service of process on 
both the guardian and the ward usually Is necessary. 

Ordinarily, in an action against an alleged insane 
person, before inquisition found or appointment of 
guardian, personal service on him is necessary to 
confer jurisdiction in order to proceed to judgment 
or decree,^! and in the absence of statute provid- 


Bl. Pa.—^Buck V. Shrgood, 4 Pa. 
Co. 312. 

52. U.S.—Dudgreon v. Watson, C.C. 
N.Y., 23 F. 161, 23 Blatchf. 161. 

53. U.S.—^Dudgeon v. Watson, su¬ 
pra. 

54. Tex.—^Allen v. Pannell, 61 Tex. 
165. 

55. Okl.—Groenewold v. Groenewold, 
144 P.2d 966, 966, citing Corpus 
Juris. 

32 C.J. p 781 notes 27, 28. 

58. Tex.—^Allen v. Pannell, 61 Tex. 
165. 

57. Va.—Bird v. Bird, 21 Gratt 7l2, 
62 Va. 712. 

58. W.Va.—^Houseman v. Home Ins. 
Co., 88 S.B. 1048, 78 W.Va. 203, 
L.R.A.1917A 299. 

82 C.J. p 781 notes 38, 34. 

59. Ga.—Stanley v. Stanley, 61 S. 
B. 287. 128 G^a. 122. 

82 C.J. p 781 note 36. 

60. W.Va. — ^Houseman v. Globe & 


Rutgers Fire Ins. Co., 89 S.B, 269, 
78 W.Va. 686. 

82 C.J. p 781 note 37. 

61. Ala.—^Worthington v. Mencer, 11 
So. 72, 96 Ala. 310, 17 L..R.A. 407. 

62. N.J.—Collins v. Toppin, 61 A. 
933. 68 N.J.Bq. 381. 

63. N.J.—Collins v. Toppin, supra— 
Palmer v. Sinnickson, 46 A. 617, 
59 N.J.EQ. 630. 

64. N.J.—Palmer v. Sinnickson, su¬ 
pra. 

65. N.H.—Lang v. Whidden, 2 N.H. 
486. 

S.C.—McCreight v. Aikin, 24 S.C.L. 

56. 

66. N.H.—Lang v. Whidden, 2 N.H 
436. 

67. N.H,—Lang v. Whidden, supra. 
S.C.—McCreight v. Aikin, 24 S.C.L. 

56. 

68. Mo.—^Burger v. Boardmau, 162 
S.W. 197, 264 Mo. 238. 

69. N.Y.—Capen v. Delaney, 118 N. 
Y.S. 60, 128 App.Div. 648. 

32 C.J. p 782 note 68. 
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70. Ky.—^Berry v. Rogers, 2 B.Mon. 
308. 

71. Cal.—Olivera v. Grace. 122 P.2d 
664, 19 Cal.2d 670, 140 A.L.R. 1328. 
prior opinion, App., 116 P.2d 146. 

Ga.—^Almond v. Mobley, 149 S.B. 293, 
40 Ga.App. 306. 

Or.—In re Wells’ Estate. 289 P. 611, 
133 Or. 166. 

Tenn.—Quinn v. Quinn, 83 S.W.2d 
269, 169 Tenn. 178. 

82 C.J. p 782 note 70. 

Sanitarium in another county 
Service on defendant was sufficient 
where it appeared that, although 
he was a resident of the county 
where the suit was Hied, he had been 
temporarily removed to another 
county where he had been placed 
in a sanitarium, and the Judge, on 
motion of complainant, ordered a 
second original to issue directed to 
the sheriff of the latter county, 
who personally served defendant 
with a copy of the petition and 
process, and this was followed by 
the appointment of a guardian ad 
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ing otherwise such service alone is sufficient.72 Un¬ 
der some statutes additional service must also be 
made on, or there must be an appearance by, cer¬ 
tain persons enumerated by statute*^^ or by order of 
court.*^4 It has been held that, where a guardian 
ad litem, having been appointed, accepted service, 
and presumably performed his duties, a failure to 
serve summons on the insane defendant is only an 
irregularity to be corrected, if at all, by motion, and 
that it is no ground for setting aside the judgment.'^® 
Under a statute providing that service shall be 
made in person on an individual who has been ju¬ 
dicially declared incompetent and on the committee 
of such person, where it does not appear that a 
committee has been appointed service on the incom¬ 
petent alone is sufficient,*^® except so far as the court 
may subsequently direct, or except so far as serv¬ 
ice be challenged on the part of the incompetent.*^^ 

Where an insane person sues by next friend, proc¬ 
ess on a cross complaint need not be served on him, 
since he is already a party to the action.*^® 

After guardianship. Where an insane defendant 
is under guardianship his committee or guardian 
ordinarily is entitled to service of process,*^® and 
this is also true where the committee is appointed 


subsequent to the institution of the action or suit®® 
Where the statute so requires, service must be made 
. on both the ward and the guardian,®^ and in some 
jurisdictions, in the absence of statutes dispensing 
with the necessity therefor, an insane person under 
guardianship continues liable to be served with sum¬ 
mons,®® and service of process on the guardian alone 
.is insufficient,®® and both the ward and his guard¬ 
ian must be served.®^ Service on, or appearance by, 
the committee or guardian generally is sufficient, 
however, without giving actual notice to the defend¬ 
ant ward.®® Where, under statute, an action against 
the ward’s estate may be brought against the com¬ 
mittee or guardiap as such without naming the 
ward, service on the committee or guardian alone 
is sufficient to confer jurisdiction; and service of 
process on the committee or guardian as such con¬ 
fers jurisdiction to enter judgment against the es¬ 
tate of the ward.®® Even though service on the 
ward may be required, it may be dispensed with 
when it is impracticable, as where he is confined in 
an institution in another state; and in such case 
service on his committee is sufficient.®^ In an ad¬ 
versary proceeding by the guardian against the 
ward, the ward, even though insane, is entitled to 
notice.®® 


litem, who sismilled in wrltlngr his 
airreement to act as such.—^Whlte v. 
Glasgow, 19 S.E.2d 806, 193 Ga. 609. 
followed In 19 S.E.2d 310, 193 Ga. 618. 

72. Or.—Bobell v. Wagenaar, 210 P. 
711, 106 Or. 282. 

73. Ky.—James v. Miller, 113 S.W. 
2d 473, 272 Ky. 116. 

32 C.J. p 782 note 72. 

74. N.Y.—^American Mortg. Co. v. 
Dewey, 94 N.T.S. 808, 106 App.Dlv. 
889, 36 N.Y.Clv.Proc. 48. 

32 C.J. p 782 note 73. 

Violent Insane person 
N.Y.—Rudolph Wurlitzer Co. v. Wil¬ 
liams, 206 N.Y.S. 146. 128 Misc. 777. 
7B. N.C.—Groves v. Ware, 109 S.B. 
668, 182 N.C. 663. 

7& Burden is on one challenging 
court's Jurisdiction in action against 
incompetent personally served, to 
prove that there is committee of per¬ 
son.—Jacobs V. Jacobs, 217 N.Y.S. 
280, 127 Misc. 606, affirmed 217 N.Y.S. 
918, 217 App.Dlv. 763, motion de¬ 
nied 216 N.Y.S. 861, 217 App.Dlv. 769. 

77. N.Y.—Jacobs v. Jacobs, supra. 

78. Ark.—^Bvans v. Davis, 226 S.W. 
520, 146 Ark. 595. 

79. Kan.—Poorman v. Cartton, 263 
P. 424, 122 Kan. 762. 

N.C.—Hood V. Holding, 171 S.E. 633, 
206 N.C. 461. 

Ohio.—Wlegand v. Wiegand, 168 N.E. 

36, 29 Ohio App. 76. 

82 C.J. p 782 note 77. 


Oouunlttee or gnardian 
Under some statutes the committee 
of a lunatic and the guardian of a 
weak-minded person are distinct of¬ 
fices, and service in a divorce action 
against a lunatic must be on the 
committee, and a subpoena served on 
respondent's guardian is not suffi¬ 
cient.—Collins V. Collins, 86 Pa.Su¬ 
per. 43. 

Stalmte held dlreotory 
Minn.—Schultz v. Oldenburg, 277 N.. 
W. 918, 202 Minn. 237. 

80. Ky.—^Barry v. Fain, 189 S.W. 
220, 172 Ky. 309. 

81 . ICan.—Hurd v. Baty, 88 P.2d 

1031. 149 Kan. 666—Mark v. 

Kelghtley. 298 P. 788. 138 Kan. 101. 

Ky.—McComas v. Hull, 146 S.W.2d 
841, 284 Ky. 654. 

Mont.—^Hoppln v. Lang, 241 P. 638, 
74 Mont. 668. 

Xf residing in county 

Under some statutes, in case de¬ 
fendant is of unsound mind, sum¬ 
mons must be served on him and on 
his committee, if residing in the 
county.—^Adams v. Gardner, 277 S. 
W. 284, 211 Ky. 246. 

89. Mich.—Love v. Merrill, 180 N. 
W. 1123, 166 Mich. 608—Ingersoll 
V. Harrison, 12 N.W. 179, 48 Mich. 
284. 

In surrogate’s cou3rt 

Incompetents who are necessary 
or proper parties to proceeding in 
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surrogate's court must be cited per¬ 
sonally, not in name of general 
guardian or committee, and cannot 
appear unless brought in on original 
or supplemental citation.—In re 
Friend's Estate, 298 N.Y.S. 923. 

83. Vt.—King v. King, 148 A, 286, 
102 Vt. 336. 

32 C.J. p 783 note 84. 

84. Mass.—Taylor v. Lovering, 50 
N.E. 612, in Mass. 303. 

Miss.—Potts V. Hines, 67 Miss. 785. 
Or.—Lleblln v. Breyman Leather Co.. 
160 P. 1167, 82 Or. 22. 

85. Cal.—Redmond v. Peterson, 86 
P. 923. 162 Cal. 595. 41 Am.S.H. 
204. 

32 C.J. p 782 note 79. 

Application, for sole 
Iowa.—Brenton State Bank v. Heck- 
mann, 7 N.W.2d 813. 

86. Wash.—Clough v. Monro, 160 P. 
1190, 86 Wash. 607. 

Not constructive servioe 

Service of process on the guard¬ 
ian, as permitted by statute, is not 
constructive service on the ward so 
as to prevent the entry of a per¬ 
sonal Judgment against the ward.— 
Pattlson v. Grant Trust & Savings 
Co., 144 N.E. 26, 195 Ind. 318. 

87. Ky.—Hundley v. Sumrall. 137 S 
W. 842, 144 Ky. 78. 

88. Mass.—^Anagnostopoulos v. An- 
agnostopoulos, 80 N.E.2d 410, 807 
Mass. 493. 
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b. Marnier of Service 

In the absence of a statute providing otherwise! serv¬ 
ice of process on an Insane defendant or his guardian 
must be made In the same manner as on other persons. 

In the absence of statute providing otherwise, 
service of process on an insane defendant or his 
committee or guardian must be made in the same 
manner as on other persons,as by constructive 
service,or substituted service,as by exhibiting 
or leaving a copy at the place where he resides,^^ 
or, if he is a nonresident, by publication,^s or by- 
delivering to him personally a copy of the process 
outside the state.®^ Under the various statutes, if 
the insane defendant is in an asylum, service gen¬ 
erally should be made on him personally in the pres¬ 
ence of the superintendent, keeper, or physician of 
the asylum,®® but substitute^ service may be made 
on such superintendent, keeper, or physician where 
he refuses to permit service on the lunatic,®® or 
where it appears from the certificate of the physi¬ 
cian having him in charge, attested by the officer 
serving the summons, that a personal service would 
be injurious to the lunatic.®^ Where the statutes 
provide the manner of service in actions against 


insane persons, they must be followed,®? and, al¬ 
though there is authority to the contrary,®® a failure 
to follow the statutory manner of service is a ju¬ 
risdictional defect.! 

c. Appearance 

A person for whom a guardian has been appointed 
makes his appearance through such guardian, and art 
appearance by him confers Jurisdiction on the court. 

If a person of unsound mind is brought into 
court, not by service of process, but by an entry of 
his appearance, he must be intelligent enough to 
comprehend the meaning of his act.® A person ad¬ 
judged insane and for whom a guardian has been 
appointed makes his appearance through such guard¬ 
ian,® and an attorney not the attorney of the guard¬ 
ian has no authority to enter an appearance.^ 
Where it is sought to bind an insane person imder 
guardianship by judgment separate from his com¬ 
mittee, his appearance should be by guardian ad 
litem.® 

Effect of appearance. Jurisdiction of the person 
of a guardian may be obtained by waiver of proc¬ 
ess and entry of appearance by him.® In some ju- 


89. Fla.—Qulerley v. Cremln, 118 So. 
892. 94 Fla. 104. modifying 109 So. 
312. 

N.J.—McArdle Real Estate Co. v. Mc¬ 
Gowan, 163 A. 24, 109 N.J.Law 596. 
Vt.—King v. King, 148 A. 286, 102 
■ Vt. 336. 

82 C.J. p 783 note 89. 

proof of servloe held sufflclent-r- 
Goodman v. Ancient Order of United 
Workmen, 800 N.W. 624, 211 Minn. 
181. 

90. Ky.—Moran v. Coffin, 241 S.W. 
338. 194 Ky. 848. 

32 QJ. p 783 note 90. 

Snffloienoy 

Constructive or substituted proc¬ 
ess, valid and sufficient as to persons 
sul Juris, applies to and is binding 
on persons non compos mentis, un¬ 
less an exception be created In their 
favor.—Polk v. Chase Nat. Co., 162 
So. 621, 120 Fla. 243—Gk)Odrl<bi v. 
Thompson, 118 So. 60. 96 Fla. 327— 
Quigley v. Cremln, 118 So. 892, 94 
Fla. 104. modlfsrlng 109 So. 312. 

91. Strict oonstmotloxL 

(1) Statutes providing for substi¬ 
tuted service are subject to strict 
construction, but this rule does not 
require a strained or unreasonable 
construction.—Bond v. Avondale 
Baptist Church, 194 So. 833, 239 Ala. 
366. 

(2) Accordingly, where the statute 
providing for substituted service for 
an inmate of an Insane hospital re¬ 
quires a certificate, signed by the su- j 
perlntendent of the institution, of J 


the mental incapacity of the inmate 
to respond to process, a certificate 
signed by the assistant superintend¬ 
ent Is sufficient.—Bond v. Avondale 
Baptist Church, supra. 

Wife 

Service of summons on Insane per¬ 
son by delivering it to physician, 
who certified that service on insane 
person would be detrimental to him, 
and service of it on his wife, were 
proper, although return did not af¬ 
firmatively show that wife was 
served as representative of husband. 
—McFarland v, Hudson, 89 S.W.2d 
877, 262 Ky. 183. 

98. N.J.—McArdle Real Estate Co. 
V. McGowan. 163 A. 24, 109 N.J. 
Law 696. 

32 C.J. p 783 note 91. 

93. Ohio.—Sturges v. Iiongworth, 1 
Ohio St. 544. 

Va.—Taylor v. Taylor, 366 S.B. 414, 
169 Va. 388. 

32 C.J. p 783 note 92. 

94. N.Y.—Matter of Cortwrlght, 3 
Dem.Surr. 13. 

95. Eng.—^Morgan v. Jones, 4 Wkly. 
Rep. 881. 

98. Iowa.—State Bank v. Gish, 149 
N.W. 600, 167 Iowa 626. 

32 C.J. p 783 note 95. 

97. Ky.-^ames v. Miller, 113 S.W. 
2d 473, 272 Ky. 116. 

82 C.J. p 783 note 96. 

98. Kan.—Mark v. Kelghtley, 298 P. 
783, 133 Kan. 101. 

32 C.J. p 788 note 97. 
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Statute ooustmed 

Ky.—Gardner v. Howard. 247 S.W. 
. 983, 197 Ky. 616. 

Summons dixeotsd to supezlntendent 
The fact that summons served on 
insane person, who was an Inmate of 
the state hospital for the insane, was 
directed to the medical superintend¬ 
ent of the hospital, in accordance 
with special statute, to be served by 
him. Instead of being directed to the 
sheriff of the county In which the 
institution was located In accordance 
with general law relating to service 
of summons, did not make service 
defective.—McGill v. McGill,. 113 P.2d 
826, 189 OkL 8. 

99. Iowa.—^Montagrne v. Cherokee 
County, 205 N.W. 228, 200 Iowa 
634. 

1- Ky.—Gardner v. Howard, 2'47 S. 
W. 933, 197 Ky. 616. 

2. Ill.—Supreme Lodge, A. O. U. W. 
V. Zuhlke, 21 N.E. 789, 129 Ill. 298. 

Appearance and representation by 
attorney see supra 5 141. 

3. Mich.—Stoner v. Riggs; 87 N.W. 
109, 128 Mich. 129. 

82 C.J. p 783 note 2. 

4. Mont.—State v. Silver Bow Coun¬ 
ty Second Judicial DIst. Ct., 76 
P. 616, 30 Mont 8. 

32 C.J. p 783 note 3. 

5. N.Y.—^Hill V. Guaranty Trust Co., 
142 N.Y.S. 346, 167 App.Dlv. 907. 

9- Ky.—McComas v. Hull. 146 S.W. 
“ 2d 841, 284 Ky. 654—Davenport v. 
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risdictions it has been held that the appearance of 
the general guardian in the name of his ward may 
cure a want of service on the ward*^ or a defect in 
the service of notice.8 In some jurisdictions, how¬ 
ever, it has been held that an insane person cannot 
appear by next friend or guardian ad litem and 
waive issuance and service of process.® 

§ 14S. Pleading 

a. Complaint, declaration, petition, or bill 

b. Answer 

c. Reply; amendments 

d. Issues, proof, and variance 

a. Complaint, Declaration, Petition, or Bill 

Plaintiff’s pleadings, to be sufficient, in an action by 


or against an Insane person must set forth facts stating 
a cause of action; and a plaintiff suing as a committee 
or guardian should allege his appointment and quallflca- 
tion as such. 

Although it has been stated that the same strict- 
ness in pleading does not prevail where the par¬ 
ties are under a disability,^® ordinarily the general 
rules with regard to the sufficiency of a complaint, 
declaration, or petition, or a bill in equity, in other 
civil actions or suits in equity, apply in actions or 
suits in equity by or against insane persons and 
their representatives,^! such as, for instance, that 
the allegations be certain and specific to the extent 
of stating a cause of action or a cause for the re¬ 
lief prayed for,!® and alleging facts and not mere 


Jenkins’ Committee, 283 S.W. 1044. 
214 Ky. 716. 

32 C.J. p 783 note 4. 

7» Mass.—^Taylor v. Loverlng, 50 N. 

E. 612, 171 Mass. 303. 

Wash.—^Davls v. Starkenburgr. 106 P. 

2d 54, 6 Wash.2d 273. 

Appeaxiance after Jndfirment 

In a suit for the sale of land 
brought by one of the owners there¬ 
of on the ground of indivisibility, 
where no summons was served on 
the committee of one of the owners 
who was insane, an answer filed by 
the committee after Judgment but 
before confirmation did not confer 
Jurisdiction.—^Adams v. Gardner, 277 
S.W. 284, 211 Ky. 246. 

8. Iowa.—State Bank v. Gish, 149 N. 
W. 600, 167 Iowa 626. 

9. Dlsatnlsaal 

Where insane defendants in tres¬ 
pass to try title were not cited in a 
cross action and could not waive ci¬ 
tation by appearance by next friend 
to make application for continuance 
after filing of cross action, court 
could only enter Judgment dismiss¬ 
ing such defendants.—Johnson v. 
Moss, Tex.Clv.App., 108 S.W.2d 1110. 
error dismissed. 

10. Tenn.—Shaw v. Woodruff, 8 S. 
W.2d 167, 166 Tenn. 629. 

Fetition by next friend 

Courts do not subject petitions of 
next friends of Insane persona to 
same tests as complaints in actions 
at law, but will interfere where there 
is sufficient Information stated to 
Justify intervention for protection 
of Incompetent.—In re Cuellar’s Es¬ 
tate. 36 P.2d 626, 38 N.M. 618. 

11. Ark.—^Nelson v. Cowling, 91 S.W. 
778, 77 Ark. 361, 118 Am.S.R. 166. 

Ind.—^Physio-Medical College v. Wil¬ 
kinson, 9 K.E. 167, 108 Ind. 814. 
Action in guardian’s name 
Where the guardian of an Insane 
person sues in his own name, the 
■complaint should show that the right 
of action is in the Insane person. 


and should not allege the cause of 
action to be in the gruardian.—Bearss 
V. Montgomery, 46 Ind. 544. 
Authority of attorney 
A petition was not Insufficient for 
failure to show that the incompe¬ 
tent’s attorney lacked authority to 
act for her in a prior dismissal of the 
case, since, if she were without men¬ 
tal power to act on her own behalf, 
she could not authorize an agent to 
act for her,—Farmers Bank & Trust 
Co. V. Public Service Co. of Indiana, 
D.C.Ky., 13 P.Supp. 648. 

Matters oonsldered on demurrer 
Where a bill, not original, refers 
to a record in the original cause, and 
in effect makes such record, or any 
part thereof, a part of Itself, then 
such a record, or part, may be looked 
to on the argument of a demurrer 
to such bill.—^Johnson v. Nelms, 100 
S.W.2d 648, 171 Tenn. 64. 

Prayer for relief 

If a petition by an Insane wife 
against her husband for support 
states a cause of action, it is suffi¬ 
cient even though there is nothing in 
the prayer to Indicate that she is 
suing for such relief.—Rodenberg v. 
Rodenberg, 86 P.2d 580, 149 Kan. 
142. 

Belease 

Where a release given by an in¬ 
sane person is void, it is not neces¬ 
sary in a petition on the cause of 
action so released to allege that an 
Inadequate consideration was given 
for the release.—^Farmers Bank & 
Trust Co. V. Public Service Co. of In¬ 
diana, D.C.Ky., 13 F.Supp. 648. 
Vexlfioatlou 

Where, In an action on contract, an 
account is merely pleaded to show 
the amount and value of property 
purchased, it is not necessary to ver¬ 
ify the account.—Webber v. Swift, 
Tex.Civ.App., 226 S.W. 609. 

18. Oomplalut, dedaxatlon, or peti¬ 
tion held sulftolent 
(1) Generally. 

Ala.—Jackson v. American Bank & 
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Trust Co., 172 So. 600, 233 Ala. 
486—Franklin Fire Ins. Co. v. 
Howard, 162 So. 683, 230 Ala. 666, 
followed in Saint Paul Fire & Ma¬ 
rine Ins. Co. V. Howard, 162 So. 
684, 230 Ala. 668. 

Cal.—^Neale v. Sterling, 4 P.2d 260, 
117 Cal.App. 607. 

Ga.—^Parrish v. Rlgell, 188 S.E. 16, 
183 Ga. 218, 107 A.L.R. 1386—Geor¬ 
gia Railroad Bank & Trust Co. v. 
Liberty Nat. Bank & Trust Co., 177 
S.E. 803, 180 Ga. 4. 

Tex.—Vick v. Downing, Clv.App., 
120 S.W.2d 279. 

32 C.J. p 784 note 11 [a]. 

(2) Particular counts held to state 
a cause of action.—Townsend v. 
Moseley, 134 S.W.2d 660, 234 Mo. 
App. 638. 

Complaint, declaration, or petition 
held insnSloient 

(1) Generally. 

Ala.—Grace v. Solomon, 3 So.2d 3, 
241 Ala. 462. 

Cal.—Fetterley v. Osborne, 268 P. 
643, 204 Cal. 884—Fetterly v. Ran¬ 
dall, 264 P. 1117, 203 Cal. 482. 

N.T.—Gibson v. Bommer, 6 N.T.S.2d 
844, 264 App.Dlv. 929. 

32 C.J. p 784 note 11 [b]. 

(2) To charge ward’s attorney 
with fraud.—^Houston Land & Trust 
Co. V. Sheldon, Tex.Civ.App., 69 S.W. 
2d 796, error dismissed. 

Construed as a whole 

On a demurrer on the ground that 
the complaint does not state a cause 
of action in favor of plaintiff against 
defendant, the whole pleading should 
be considered to determine whether 
plaintiff is suing in an individual or 
a representative capacity.—^Rawson 
V. Hardy, 48 P.2d 473, 88 Utah 131, 
rehearing denied 54 P.2d 1218, 88 
Utah 146. 

Partioulaztty as to person ' 

Petition to recover for misapplica¬ 
tion of ward’s funds by guardian’s 
unauthorized purchase of securities 
from defendant bank was not spe- 
cl€dly demurrable for failure to des- 
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conclusions.^^ 

A complaint by one who has been adjudged in¬ 
sane, to authorize him to sue as a sane person, 
must contain allegations showing that he has re¬ 
gained his capacity to sue.^^ 

Allegation of incapacity. Where insanity is al¬ 
leged in avoidance of a civil act it must be alleged 
definitely,^® and, as an executed contract is con¬ 
sidered ratified unless it is disaffirmed within a rea¬ 
sonable time, the complaint must negative the sub¬ 
sequent affirmance of an executed contract.^® To 
deprive any plaintiff of the right ter maintain an 
action in his own name on the ground that the al¬ 
legations of the complaint show mental incapacity, 
the allegations must show in clear and unequivocal 
terms that plaintiff is an insane person.i^ 

Averring representative capacity. A plaintiff su¬ 
ing as committee or guardian ordinarily should al¬ 
lege his appointment and qualification as such,i® but 
it has been held that it is not necessary to allege 
that the person for whose benefit the action is 
brought has been adjudged insane and under 
some statutes a plaintiff suing as guardian may aver 
his representative capacity generally or as a legal 
conclusion.^® Where the statute authorizes the com¬ 
missioner of charities and correction to institute 
suits as next friend for an insane person who is an 
inmate of a public institution, it is necessary to al¬ 
lege that the person in whose behalf the suit is in¬ 
stituted is an inmate of a public institution .21 An 
allegation in a petition against a person of un¬ 
sound mind which declares that a codefendant is 
the duly appointed, qualified, and acting guardian 
is sufficient as to the appointment.^^ 


Alleging leave to sue. In some states a complaint 
against an adjudged insane person should allege 
that leave of court has been obtained to sue him.2® 
However, no allegation showing leave to sue an in¬ 
sane person is necessary where the complaint does 
not show that defendant is an insane person or that 
a committee has been appointed for him, and the 
committee is not in fact a party defendant.^^ Where 
leave of court is necessary for a next friend to sue 
in equity on behalf of an insane person, the bill 
should allege the granting of such leave.^® 

b. Answer 

Subject to statutory variations! the general rules of 
pleading apply to answers In actions by or against In¬ 
sane persons. 

In actions by or against insane persons or their 
representatives, the form and sufficiency of the plea, 
answer, or affidavit of defense, as well as the con¬ 
struction and operation thereof, ordinarily are gov¬ 
erned by the general rules of pleading. Broadly 
speaking, the general issue or a general denial puts 
in issue every material allegation of the declara¬ 
tion or complaint, and defendant may disprove, un¬ 
der that plea, anything which it is necessary for 
plaintiff to establish.^® Affirmative defenses, how¬ 
ever, must as a rule be specially pleaded; they can¬ 
not be urged under a general denial.27 Material 
matters properly pleaded which are not denied, or 
properly denied, as a general rule stand admitted,^® 
although in some jurisdictions, by force of statute, 
on the trial of any action or special proceeding to 
which an insane person has been made a party, such 
insane person is deemed to have pleaded specially 
any defense, and is entitled, on the trial, to the ben- 


ignate particular person who rep¬ 
resented bank In transaction, where 
petition alleged that name of rep¬ 
resentative was peculiarly within 
bank’s knowledge and was not known 
by petitioner.—Georgia Railroad 
Bank & Trust Co. v. Liberty Nat. 
Bank & Trust Co., 177 S.B. 808, 180 
Ga. 4. 

Where dlsaffirmanoe of contract 
sought to be rescinded is a condi¬ 
tion precedent to the right of ac¬ 
tion, a failure to allege it renders 
the pleading Insufficient—^Ash v. 
Wulf, 273 P. 482, 127 Kan. 301. 

13. Ga.—^Fields v. Union Central 
Life Ins. Co., 162 S.B. 237, 170 Ga. 
239. 

32 C.J. p 784 note 12. 

Avennents held not mere oonolnslona 
Ga.—Georgia Railroad Bank & Trust 
Co. V. Liberty Nat. Bank & Trust 
Co.. 177 S.B. 803, 180 Ga. 4. 

14b Ind.—^Robeson v. Martin, 98 Ind. 
420. 


15- Ala.--Todd v. Ward. 77 So. 731, 
201 Ala. 205. 

32 C.J. p 784 note 22. 

Allegations held sufficient 
Ala.—King v. McAnnally, 176 So. 
646, 234 Ala. 479. 

Ky.—Stair v. Gilbert, 272 S.W. 732, 
209 Ky. 243. 

32 C.J. p 784 note 22 [b]. 

16. Ind.—^^tna Life Ins. Co. v. Sell¬ 
ers, 56 N.B. 97, 164 Ind. 370. 77 
Am.S.R. 481. 

32 C.J. p 784 note 24. 

17- S.C.—^Lewls V. Lewis, 20 S.B.2d 
107, 199 S.C. 490. 

18. Cal.—^Dixon v. Cardozo, 39 P. 
867, 106 Cal. 606. 

Ind.—^Hardenbrook v. Sherwood, 72 
Ind. 403. 

32 aJ. P 784 note 16. 

19. Ind.—^Hoke v. Applegate, 88 Ind. 
680. 92 Ind. 570. 

32 C.J. P 784 note 17. 

80. Iowa.—Jones v. Schaifner, 180 
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N.W. 672, superseded 188 N.W. 787. 
193 Iowa 1262. 

21 . Okl.—^Matthews v. Rucker, 170 
P. 492, 67 Okl. 218. 

22 : Mo.—^Wisdom v. Shanklin, 74 
Mo.App. 428. 

23. N.T.—Kent v. West. 63 N.T.S. 
244, 33 App.Dlv. 112, affirmed 67 
N.B. 1114, 163 N.T. 689. 

24. N.T.—^Hebum v. Reynolds, 132 
N.T.S. 460. 73 Misc. 73. 

25. N.J.—Collins v. Toppin, 61 A. 
933, 63 N.J.Eq. 381. 

82 C.J. p 784 note 28. 

26. Ala.—Walker v. Clay, 21 Ala. 
797—Winston v. Moffet 9 Port 618. 

Mass.—Mitchell v. Kingman, 5 Pick. 
431. 

27. Mo.—St. Louis V. Hollrah, 74 S. 
W. 996, 176 Mo. 79. 

82 C.J. P 784 note 32. 

28. Idaho.—^McGrath v. West End 
Orchard & Land Co., 261 P. 623, 43 
Idaho 255. 
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efit of any defense, whether or not pleaded, that 
might have been made for him by his guardian or 
attorney.29 Even in the absence of statute, the poli¬ 
cy of the courts being to protect amply the rights of 
insane litigants, the failure to file a proper answer 
in behalf of an insane person is not necessarily fa- 
tal,30 and, where there is a formal defect in the 
pleading of the committee, the court should find the 
facts according to the proof as shown by the rec- 
ord.3i A statute providing that, in actions founded 
on any instrument in writing, the execution of such 
instrument shall be adjudged confessed, unless the 
party charged to have executed it denies the execu¬ 
tion thereof by answer verified by afiidavit, has been 
held not to require that the answer of an insane per¬ 
son by his guardian shall deny under oath the exe¬ 
cution of the instrument sued on; and the failure 
to deny under oath the execution of the instrument 
is not an admission of that fact.^^ 

The insanity of a defendant does not have the ef¬ 
fect of striking from the file his answer, interposed 
when sane, to the original complaint; it remains a 
statement of his defense, and its denial avails, and 
so continues, to put complainant to proof of every 
material allegation against which the answer was 
directed.33 The adoption by the guardian or guard¬ 
ian ad litem of defendant’s answer, interposed when 
sane, does not have the effect of eliminating the orig¬ 
inal answer.34 

Where an insane person sues by his guardian, a 


plea in abatement alleging the pendency of a prior 
suit between the same parties for the same cause of 
action but not denying the guardianship is insuffi¬ 
cient in that it does not allege either that the first 
action was commenced before plaintiff was placed 
under guardianship, or, if after, that it was com¬ 
menced by the procurement of the assent of the 
guardian.36 

Insanity as defense. Although in some jurisdic¬ 
tions insanity as a defense to avoid contractual ob¬ 
ligations must be pleaded in express terms,38 the 
general rule is,that the defense of insanity to avoid 
contractual obligations may be raised and given in 
evidence under the general issue, or pleas of a like 
general nature,37 as, for instance, under a plea of 
non est factum.® 3 Such defense may also be pre¬ 
sented by a special plea to that effect.®® The plea 
of insanity must contain all necessary averments.^o 
An answer that the maker of an executory contract 
sued on was insane when he made it need not al¬ 
lege that the disability was a continuing one.^i 
Where insanity is pleaded to avoid a contract, the 
failure to disaffirm within a reasonable time after 
restoration to sanity must be specially pleaded by 
the other side to be available.**® 

Set-off. Where the guardian institutes suit in his 
own name on a note g^ven him as guardian, defend¬ 
ant may plead by way of set-off a debt due him 
from the ward, since the ward is the real party in 
interest.*® 


«9. N.C.—State Hospital v. Foun¬ 

tain, 39 S.E. 734, 129 N.C. 90. 

32 C.J. p 786 note 84. 

30. Ill.—Schorow V- Schorow, 20 N. 
E.2d 148, 299 lll.App. 618. 

31. Ky.—Manders v. Eastern State 
Hospital, 84 S.W. 761, 27 Ky.L, 264. 

.32. Mo.—Collins V. Trotter, 81 Mo. 
276—Wisdom v. Shanklln, 74 Mo. 
App. 428. 

32 C.J. p 785 note 38. 

XafoxmatloiL or 

In action by Indorsee on certifi¬ 
cate of deposit, under a statute re¬ 
quiring denial of signature of writ¬ 
ten instrument incorporated in or at¬ 
tached to pleading to be under oath, 
sworn denial by guardian of Insane 
person of knowledge or information 
sufficient to form belief as to genu¬ 
ineness of Indorsement was sufficient 
to put burden of proving signature 
on holder thereof.—Farmers' & Trad¬ 
ers' State Bank of Bonaparte v. First 
■Nat. Bank, 204 N.W. 404, 201 Iowa 78. 

33. Ala.—^Harton v. Little, 61 So. 
974, 166 Ala. 840. 

34. Ala.—Harton v. Little, supra. 


35. Vt.—^Lincoln v. Thrall, 84 Vt 

110 . 

36. Maas.—Lewis v. Bussell, 22 N.E. 
2d 606, 804 Mass. 41, distinguish¬ 
ing Mitchell V. Kingman, 6 Pick. 
(Mass.) 431. 

^‘The decision in this case, there¬ 
fore, depends upon whether the lan¬ 
guage of the answer does in some 
form of words state the defence of 
insanity. It is not enough that the 
defence be suggested or hinted at, or 
even that the plaintilC be reasonably 
caused to expect that it will be as¬ 
serted. The defence la not pleaded 
unless the words of the answer can 
be found to Include in some form 
all that need be shown to defeat the 
action. The allegations may be brief 
or in sweeping generalities, or in 
the form of conclusions, or other¬ 
wise objectionable, but they must be 
there.”—^Lewis v. Bussell, 22 N.E.2d 
606. 608, 304 Mass. 41. 

Absence of interdloUon 

In the absence of an allegation of 
defendant’s interdiction, it is nec¬ 
essary for him to allege and prove, 
in order to avoid the contract, that, 
at the time the contract was made, 
he was not only mentally incapable 
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of making the contract, but that 
his incapacity was notorious or 
known to plcdntiff.—Jarrell v. Ste¬ 
phens, La.App., 168 So. 738. 

Xtouff time prior to date 
A blanket statement that defend¬ 
ant “for a long time prior to” the 
date of the account “was Insane” is 
insufficient.—^Lewls v. Bussell, 22 N. 
E.2d 606, 804 Mass. 41. 

37. Kan.—Wilson v. Walt, 26 P.2d 
343, 844, 138 Kan. 205, citing Cor¬ 
pus Juris. 

32 C.J. p 786 note 46. 

sa Alcu-Milligan v. Pollard, 20 So. 

620. 112 Ala. 465. 

82 C.J. p 786 note 47. 

39. Ala.—Winston v. Moffet, 9 Port. 
518. 

82 C.J. p 786 note 48. 

4a Mo.—Nichols & Shepard Co. v. 

Hardman, 62 Mo.App. 158. 

41. Ind.—Sheets v. Bray, 24 N.E. 
357, 125 Ind. 33. 

49 L Tex.—^Alamo Dressed Beef Co. v. 
Teargan, 128 S.W. 721, 58 Tex.Civ. 
App. 92. 

43. Mo.—rNlckerson v. Gilliam, 29 
Mo.App. 466, 77 Am.D. 688. 
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c. Reply; AmendmeiLts 

General rules apply as to the reply. Amendments of 
pleadings will be permitted In a proper case. 

The necessity, form, and suflSciency of the reply, 
as well as the construction and operation thereof, 
ordinarily are governed by the general rules of 
pleading.^^ Where defendant answers by general 
denial, no reply is necessary or proper.^S A reply 
is bad if it constitutes a departure.^® In some states 
the allegations of the answer are not admitted by a 
failure to reply.^*^ 

Amendments. As in other actions, the declara¬ 
tion, complaint, or answer may be amended, subject 
to the general rules of pleading.^8 Por the purpose 
of protecting the rights of insane litigants, which is 
the policy of the courts, whenever it appears that a 
pleading of the committee or guardian is formally 
defective the court should order its amendment's 

d. Issues, Proof, and Variance 

The Issues are confined to those raised by the plead¬ 
ings; the party having the affirmative must prove every 
Issue material to his cause of action or defense; and the 
evidence is confined to matters within the Issues as 
raised by the pleadings. 

As in other actions, the issues in actions by or 
against insane persons or their representatives are 
confined to such matters as are sufficiently raised by 
the pleadings ;50 thus the issue of sanity or insanity 
of a party to a suit must be raised by the plead¬ 
ings in order to be considered.® ^ Also in these ac¬ 
tions the general rule applies that a party litigant 
must prove every material allegation necessary to 


establish his cause of action or his defense, as the 
case may be, provided it has been put in issue by the 
adverse party, and provided he has not been relieved 
of the necessity of proof by the allegations of the 
adverse party’s pleadings or the evidence introduc¬ 
ed ,*®2 and, since the insanity of a defendant does 
not have the effect of striking from the file his an¬ 
swer, interposed when sane, to the original com¬ 
plaint, the denials of such answer avail, and so con¬ 
tinue, to put complainant to proof of every material 
allegation against which the answer is directed.®® 
Again, in application of the general rule the evi¬ 
dence admissible is confined to that which relates 
to matters within the issues as raised by the plead¬ 
ings ;®4 if it does, it is admissible;®® and evidence 
which is otherwise admissible may be received, if 
the matters to which it relates are either expressly 
or by clear inference substantially embraced within 
the issues and fairly within the scope of the allega¬ 
tions of the party offering it.®® 

§ 149. Evidence 

The usual rules as to presumptions and burden of 
proof, and the admissibility and weight and sufficiency 
of evidence, apply. 

The rules of evidence are not different where one 
of the parties to the action or proceeding is an in¬ 
sane person.®^ There must be proof of every mate¬ 
rial allegation prejudicial to the rights of an in¬ 
sane person before a judgment can be rendered 
against him.®® 

Presumptions and burden of proof. The pre¬ 
sumptions®® and burden of proof®® in actions by or 


44. Ind.—Louisville, N. A. & C, R. 
Co. V. Herr, 86 N.E. 666. 136 Ind. 
691. 

32 C.J. p 786 note 62. 

45. Okl.—Hatfield v. Lotty. 149 P. 
1171, 48 Ofcl. 178. 

46. Ind.—Bearss v. Montgomery, 40 
Ind. 644. 

32 C.J. p 786 note 66. 

47. Ky.—Sharp v. Stephens, 52 S.W. 
977, 21 Ky.L. 687. 

48. Cal.—^Boyd v. Lancaster, 182 P. 
2d 214, 66 Cal.App.2d 108. 

49. Ky.—^Manders v. Eastern State 
Hospital, 84 S.W. 761, 27 Ky.L. 254. 

50. Ky.—^Pedigo v. Pedigo’s Com¬ 
mittee, 57 S.W.2d 54, 247 Ky. 403. 

32 C.J. p 786 note 62. 

51. R.L—^Mowry v. Saunders, 80 A. 
421, 33 R.I. 46, Ann.Cas.l918A 1844. 

59. Ala.—Haxton v. Little. 51 So. 
974, 166 Ala. 340. 

Wash.—Whitaker v. Ellis, 172 P. 881, 
102 Wash. 43. 

32 C.J. p 786 note 65. 

58. Ala.—^Harton v. Little, 61 So. 
974, 166 Ala. 840. 

44C.J.S.-21 


54. Mo.—Townsend v. Moseley, 134 
S.W.2d 660, 234 Mo.App. 538. 

Tex.—Joy v. Joy, Clv.App., 156 S. 
W.2d 647, error refused. 

55. Ky.—Phillips* Committee v. 
Ward’s Adm’r, 43 S.W.2d 331, 334, 
241 Ky. 26, citing Corpus Juris. 

32 C.J. p 786 note 70. 

56. N.T.—Peck v. Burdick, 161 N. 
Y.S. 996, 166 App.Dlv. 862. 

32 C.J. p 786 note 71. 

57. Ky.—Phillips’ Committee v. 
Ward’s Adm’r, 48 S.W.2d 381, 241 
Ky. 26. 

Conclusivenesa and effect of adjudi¬ 
cation of Insanity see supra S 32. 
Effect of InQulsition and guardian¬ 
ship on contracts of Insane per¬ 
son see supra S 112. 

Presumptions as to: 

Continuance of insanity see Evi¬ 
dence S 124. 

Sanity and mental capacity gen¬ 
erally see Evidence S 147. 

58. Ark.—^Evans v. Davis, 226 S.W. 
620, 146 Ark. 695. 

59. Borrowed siouey received hy at¬ 
torney of the incompetent for the 
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purpose of using it for the incompe¬ 
tent’s benefit, is presumed to have 
been so used and hence received by 
the incompetent—^Houston Land & 
Trust Co. V. Sheldon, Tex.Civ.App., 
69 S.W.2d 796, error dismissed. 

60. Fiduciary relationship 

Since, where a fiduciary relation 
exists between the parties to the 
transaction, the party who holds the 
position of superiority and Influence, 
by virtue of the relation, has the bur¬ 
den of proving the compliance of 
the transaction with eaultable requi¬ 
sites, in an action to set aside a 
conveyance of an alleged insane per¬ 
son, where it appears that such 
person made defendant his agent to 
sell the property, and that during 
such relation defendant claimed to 
have bought it for a price which 
might be found inadequate, the con¬ 
fidential relationship placed the bur¬ 
den on defendant to show that the 
deal between himself and his prin¬ 
cipal was equitable and fair.—Gib¬ 
son v. Shull, 168 S.W. 822. 251 Mo. 
480. 
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against insane persons or their representatives or¬ 
dinarily are governed by the rules relating to pre¬ 
sumption and burden of proof in other civil actions. 
In accordance with such rules the burden is on plain¬ 
tiff to prove every fact in issue which is essential to 
his cause of action,and on defendant to prove all 
matters of affirmative defense.®^ Thus the burden 
of proving mental incapacity at the time of the 
transaction in question is on the party asserting it,®® 
but, where mental incapacity is shown, the burden 
of going forward with the evidence shifts to the 
other party to prove the facts necessary to over¬ 
come the defense.®^ 

The burden is on one suing as guardian to prove 
his appointment®® and qualification.®® His letters 
of guardianship are prima facie evidence of his au¬ 
thority, but they are not conclusive.®*^ 

A person seeking to recover for necessaries fur¬ 
nished has the burden of proving that they were 
necessaries for which an insane person is bound to 
pay.®® The burden is on plaintiff to show that nec¬ 


essaries of the incompetent were not sufficiently sup¬ 
plied by the guardian.®® Where a contract is sought 
to be rescinded on the ground of insanity, defend¬ 
ant has the burden of proving the amount of the 
consideration expended by the insane person for nec- 
essaries.^O 

Admissibility, The general rules governing the 
relevancy, competency, and materiality of evidence 
in civil actions apply in these actions in determin¬ 
ing whether certain evidence offered is admissible^i 
or inadmissible.*^® In a suit by a gn^ardian to set 
aside his ward’s deed on the ground of insanity, al¬ 
though the impression made on the jury by the 
appearance of the ward may be slight, still, in con¬ 
nection with other evidence with relation thereto, 
it should be allowed to have its effect.*^® 

Weight and sufficiency. The general rules gov¬ 
erning the weight and sufficiency of evidence in civ¬ 
il actions apply in actions by or against insane per¬ 
sons or their representatives. 


61. Ind.—State ez rel. Milligan v. 
Bitter's Estate. 48 N.E.2d 993. 221 
Ind. 456. 

Tez.—Shaw v. Gillespie, Clv.App., 
270 S.W. 1043. 

32 C.J. p 786 note 77. 

62. Minn.—Merchants* Nat. Bank v. 
Coyle, 174 N.W. 809, 143 Minn. 440. 

32 O.J. p 786 note 78. 

63. Miss.—^Hkmllton Bros. Co. v. 
Narclese. 158 So. 467, 470. 172 Miss. 
24, citing Corpus Juris. 

Mo.—Boydston v. Bank of Camden 
Point, App., 141 S.W.2d 86. 

82 C.J. p 786 note 79. 

64. Ckmslderatlon 

<1) Where the defense of Insanity 
is proved In an action on a note, 
the burden Is on plaintiff to prove 
the consideration for the note, and 
other facts necessary to overcome 
the defense.—^Hosier v. Beard, 43 N. 
E. 1040, 64 Ohio St. 398, 66 Am.S.B. 
720, 86 L..R.A. 161. 

(2) . Defendemt, In suit for cancel¬ 
lation of contract with Insane per¬ 
son, has burden of proving that In¬ 
competent retains consideration or 
that money was spent for necessa¬ 
ries.—Smith V. Thornhill, TezCiv. 
App., 12 S.W.2d 626, affirmed. Com. 
App., 25 S.W.2d 697, reheard 84 S.W. 
2 d 808. 

(3) Allegation of petition In suit 
by Insane woman’s guardian to can¬ 
cel her note, that she received no 
part of consideration paid therefor 
relieved plaintiff of obligation to 
plead offer to restore anything, but 
did not shift to defendant burden of 
proving that ward received consider¬ 
ation or definite part thereof.—^Hous¬ 
ton Iiand & Trust Co. v. Sheldon, Tez. 


Clv.App., 69 S.W.2d 796, error dis¬ 
missed. 

Good faith 

When mental incapacity Is shown, 
the burden Is so far shifted that the 
agreement will be set aside unless 
the party claiming under the con¬ 
tract, by proper proof, establishes 
the fact that he was Ignorant of 
the mental Incapacity and had no 
notice thereof which would put a 
reasonably prudent person on in¬ 
quiry, and that no unfair advantage 
was taken, and that the Insane per¬ 
son Is not able to restore the con¬ 
sideration or to make adequate com¬ 
pensation therefor.—Wadford v. Gil¬ 
lette, 187 S.E. 314, 193 N.C. 413. 

65. Conn.—Biutchins v. Johnson, 12 
Conn. 376, 30 Am.D. 622. 

Wis.—Royston v. Wilson, 11 N.W. 41, 
53 Wls. 626. 

66 . lia—^In re Parker, 1 So. 891, 39 
La.Ann. 333. 

67. Iowa.—Jones v. Schaffner, 180 N. 
W. 672, superseded 188 N.W. 787, 
193 Iowa 1262. 

68 . Mass.—^Bellucl v. Poss, 138 N. 
E. 661, 244 Mass. 401. 

XTse for neoessaries 
Burden of proof is on lender to 
show that money lent to insane per¬ 
son was used for necessaries.—^Don¬ 
aldson V. Meyer, Tex.Com.App., 261 
S.W. 369, modifying, Clv.App., Jones 
V. Meyer. Clv.App., 248 S.W. 777. 

69. Mass.—Bellucl v. Poss, 188 N. 
E. 651, 244 Mass. 401. 

7<li Tez—Jones v. Meyer, Clv.App., 
248 S.W. 777—^Rowan v. Hodges, 
Civ.App., 176 S.W. 847. 

71. Ky. —^Phillips' Committee v. 
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Ward's Adm'r, 43 S.W.2d 881, 241 
Ky. 26. 

Evldeiioe held admissible or improp¬ 
erly exoluded 

(1) Generally. 

Ind.—State ex rel. Milligan v. Rit¬ 
ter's Estate, 48 N.E.2d 993, 221 Ind. 
466. 

Ky.—^McGavock v. McGavock, 65 S. 

W.2d 400, 246 Ky, 679. 

32 C.J. p 787 note 98 [a]. 

(2) In husband's action for aliena¬ 
tion of wife's affections and criminal 
conversation where defendant alleg¬ 
ed he was non compos mentis and 
It was admitted on trial that at one 
time defendant had been declared 
insane, husband was entitled to 
prove that defendant weus not Insane 
at time of wrong complained of and 
that defendant had legal capacity to 
commit alleged acts with such ele¬ 
ments of aggravation as would Jus¬ 
tify award of punitive damages.— 
Bryant v. Carrier, 198 S.E. 619, 214 
N.C. 191. 

72. Evidence held inadmissible or 
erroneously admitted 

Ga-—^Rentz v. King, 17 S.E.2d 896, 
66 Ga.App. 292. 

Mo.—Green v. Pirst Nat. Bank of 
Kansas City, App., 169 S.W.2d 446, 
rehearing denied 173 S.W.2d 763, 
236 Mo.App. 1257. 

N.J.—McArdle Real Estate Co. v. 
McGowan, 172 A. 786, 12 N.J.Mlsc. 
500. 

Tex.—Wright v. Matthews, Clv.App., 
130 S.W.2d 413, error dismissed. 
Judgment correct. 

32 aJ. p 787 note 94 [a]. 

73. Ind.—Koile v. Ellis, 16 Ind. 301. 
74b Miss.—Hamilton Bros. Co. v. 
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§ 150. Trial 

The course and conduct of the trial are governed by 
the same rules that apply in the trial of civil actions 
generally. 

The course and conduct of the trial are governed 
by the same rules that apply in the trial of civil ac¬ 
tions generally. 75 An irregular trial will not bind 
a lunatic defendant in the absence of the consent of 
his guardian.75 If error in the trial is cufed it af¬ 
fords no ground for objection.77 

A general guardian appointed subsequent to the 
commencement of the suit by next friend should not 
be allowed to dismiss the suit without payment of 

costs.78 

Questions of law and fact. In accordance with 
the rules pertaining to questions of law and of fact 
in civil trials in general, it is the province of the 
court to determine all questions of law,79 but ques¬ 
tions of fact ordinarily are to be determined by the 


jury under proper instructions from the court.50 
Consequently, if the evidence on a question of fact 
is suflBicient to be submitted to the jury, and is con¬ 
flicting or is of such a character that different in¬ 
ferences might reasonably be drawn therefrom, the 
question should be submitted to the jury;8i and in 
such a case it is erroneous for the court to take the 
question from the jury, as by nonsuit or dismissal, 
direction of a verdict, or otherwise.*2 Where, how¬ 
ever, there is no evidence on an issue of fact, or the 
evidence thereon is undisputed or conclusive, or so 
slight that a finding in favor of the party asserting 
the existence or nonexistence of the fact would not 
be sustained, the question should not be submitted 
to the jury, but it becomes one of law for the court, 
which it may dispose of by nonsuit or dismissal, di¬ 
rection of a verdict, or otherwise.83 It is for the 
court to decide whether sufiicient evidence appears 
to justify the submission of an issue to the jury.54 


Narclese, 158 So. 467. 470. 172 
Miss. 24. citing Oozpiui Jtizls. 

82 C.J. P 787 note 97. 

IBvldenoe held eiillLoleDD.t 

(1) To show knowledge of mental 
Incapacity.—^Tubbs v. Hilliard. 89 P. 
2d 535. 104 Colo. 164. 

(2) To show mental Incompetency 
at time of transaction. 

Ala.—^King v. McAnnally. 186 So. 
558, 237 Ala. 230. 

Iowa.—^Engelbercht v. Davison. 218 
N.W. 225. 204 Iowa 1394. 

Kan.—^Nelson v. Nelson, 12 P.2d 800, 
136 Kan. 1. 

R.I.—^Hagan v. Lambert, 152 A. 740— 
Woonsocket Supply Co. v. Connors. 
133 A 3. 

82 C.J. p 787 note 97 [a] (5). 

(3) To show that ward was not 
incompetent at time of transaction. 
Cal.—Gtosnell v. Lloyd, 10 P.2d 45, 

215 Cal. 244—^Nielsen v. Frank, 8 
P.2d 607. 117 Cal.App. 117. 

Tex.—^McKenzie v. Burnett, Clv.App., 
74 S.W.2d 148. 

(4) To warrant recovery against 
alleged incompetent or his estate.— 
Fitzpatrick’s Adm’r v. Citizens’ Bank 
& Trust Co.. 21 S.W.2d 264. 281 Ky. 
202 . 

(5) Other matters. 

Cal.—^Burgess v. Security-First Nat 
Bank of Los Angeles, 118 P.2d 298, 
44 Cal.App.2d 808. 

Ind.—^Meeker v. Decker, 10 N.H.2d 
416, 104 Ind.App. 594. 

Neb.—^Lucas v. Lucas, 292 N.W. 729, 
138 Neb. 262. ^ 

N.V.—Ostrow V. Tlla, 17 N.T.S.2d 
508, 268 App.Div. 982, affirmed 28 
N.E.2d 976, 283 N.T. 762. 

32 C.J. p 787 note 97 [a]. 

Bvldmoe held Insnffloleat 
(1) To show mental incapacity at 
the time of the transaction. 


Ala.—^Hughes v. Sullen, 95 So. 379, 
209 Ala. 134. 

Ky.—Chinn’s Committee v. Barnes, 
3 S.W.2d 761. 223 Ky. 866. 

82 C.J. p 787 note 97 [b] (2). 

(2) Other matters. 

Ky.—Goss V. Spicer. 169 S.W.2d 14, 
293 Ky. 368. 

Mass.—Carr v. Streeter, 160 N.B. 405, 
262 Mass. 595. 

Va.—^Waddy v. Grimes, 163 S.E. 807, 
154 Va. 616. 

32 C.J. p 787 note 97 [b]. 

Xnsaiilty 

It is not necessary that insanity, 
where relied on as a defense In a 
civil action, be established by proof 
which is clear, convincing, and in¬ 
dubitable.—^Hamilton Bros. Co. v. 
Narciese, 158 So. 467, 172 Miss. 24. 

76. Tex.—-Holland v. Riggs, 116 S. 

W. 167, 63 Tex.Civ.App. 367. 

32 C.J. p 787 note 98 [a]. 

76. Ark.—Cox v. Gress, 11 S.W. 416, 
61 Ark. 224. 

77. Ky.—^Flnzer v. Nevln, 18 S.W. 
867, 13 Ky.L. 773. 

Vt—^Dean v. Shattuck, 66 Vt 612. 
32 C.J. p 787 note 1. 

78. Tenn.—Williams v. Gaither, 202 
S.W. 917, 189 Tenn. 687. 

79. Minn.—^Merchants’ Nat. Bank v. 
Coyle, 174 N.W. 809. 143 Minn. 440. 

32 C.J. p 787 note 6. 

Asstunptlon, of xisfc 
Insane woman’s nurse, walking in¬ 
to i>atlent’s room to prevent her 
from harming herself with pieces of 
furniture broken by her, despite her 
threat to kill any one entering room, 
did not consent to or assume risk 
of injury from assault by her as 
matter of law, in absence of evidence 
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of any previous attack on or serious 
threat against any one by her.—^Mc¬ 
Guire V. Almy, 8 N.B.2d 760, 297 
Mass. 323. 

80. Tex.—White v. Holland, Civ. 
App.. 229 S.W. 661. 

32 C.J. p 762 note 3. 

81. Ky.—McGavock v. McGavock, 65 
S.W.2d 400, 246 Ky. 679—^Turpin’s 
Adm’r v. Stringer, 14 S.W.2d 189, 
228 Ky. 32. 

Wash.—Gardner v. Spalt, 149 P. 647, 
86 Wash. 146. 

32 C.J. p 761 note 97, p 762 note 1, 
p 788 note 7. 

bmanlty at time of transaction 
held a question of fact. 

Ill.—Llndberg v. Mutual Nat. Bank 
of Chicago, 47 N.B.2d 661, 318 Ill. 
App. 196. 

Mass.—^Woodworth v. Woodworth, 173 
N.E. 678, 273 Mass. 402. 

N.J.—Coombs V. Witte, 140 A 408, 
104 N.J.Law 619. 

S.C.—^Fielder & Brown v. Jennings, 
126 S.B. 448, 131 S.C. 26. 

32 C.J. p 788 note 7 [a], [b]. 

82. Ind.—State ex rel. Milligan v. 
Ritter’s Estate, 48 N.E.2d 993. 

Tex.—Gersdorfl v. Torres, Com.App., 
293 S.W. 560, affirming in part 
and reversing in part Torres v. 
Gersdorff, Clv.App., 287 S.W. 668. 
32 C.J. p 788 note 8. 

83. Minn.—^Merchants’ Nat. Bank v. 
Coyle, 174 N.W. 309, 143 Minn. 440. 

32 C.J. p 761 note 99, p 788 note 9. 

84u Ga.—Armor v. Moore, 30 S.E. 

821, 104 Ga. 679. 

32 C.J. p 761 note 98. 

Bvldenoa held snffideiit 
Mass.—^McGuire v. Almy, 8 N.E.2d 
760, 297 Mass. 323. 
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Whether the articles furnished were actually nec¬ 
essary and suitable to the condition and state of the 
insane person is a question of fact for the jury.^® 

If the sanity or insanity of a person is involved 
in a chancery suit, the court is not hound to submit 
an issue to be tried by a jury if it can decide of it¬ 
self, to its own satisfaction, on the evidence.®® 
Where, however, a doubt on this question is pro¬ 
duced in the mind of the court, either from the na¬ 
ture of the evidence or from a conflict thereof, it is 
competent for the court to inform its conscience by 
directing an issue to a jury, to determine the mat¬ 
ter,® 7 and in case of such doubt this course usually 
should be pursued,®® and it has been held that the 
discretion in directing®® or not directing®® an issue 
is not an arbitrary one. The issue cannot be direct¬ 
ed as to the insanity of the person at a particular 
time, on an ex parte petition brought to determine 
that issue merely.®^ In the absence of abuse of dis¬ 
cretion, the verdict of a jury on the trial of a feign¬ 
ed issue out of chancery, in a case of insanity, be¬ 
ing merely advisory to the chancellor, he may adopt 
or disregard it, and enter a decree confirmatory or 
contrary to the finding, as, in his judgment, the 
weight of evidence may justify.®® 

Instructions. The general rules applicable to in¬ 
structions in other civil actions ordinarily are ap¬ 
plicable in actions by or against insane persons or 
their representatives. Each party is entitled to 
proper instructions covering his theory of the case.®® 
Requested instructions are properly refused when 
covered by other instructions already given.®^ The 


instructions must be certain and not confusing or 
misleading;®® and it is proper to refuse such in¬ 
structions.®® Also the instructions must conform and 
be confined to the issues raised by the pleadings and 
evidence ;®7 and a requested instruction on an issue 
not raised by the pleadings is properly refused.®® 
Where insanity is urged as a defense in a civil ac¬ 
tion based on a crime of defendant, the issue is the 
same as though defendant were being prosecuted by 
the state for the offense, and instructions thereon 
applicable in the latter case are applicable in the for¬ 
mer.®® 

Findings. It is not necessary to make a specific 
finding as to matters which are admitted^ or which 
are covered by the findings made.® Requested find¬ 
ings which are not warranted by the evidence are 
properly refused.® Findings of fact will be given a 
reasonable construction.^ 

§151. Judgment and Enforcement Thereof 

a. In general 

b. Validity 

c. Relief against judgment 
, d. Collateral attack 

e. Lien of judgment 

f. Execution and enforcement of judg¬ 

ment 

a. In General 

The Judgment or decree must be In accordance with 
the law and responsive to the pleadings and proof. 

Subject to statutory variations, the general rules 


85. Mass.—^Bellucl v. Foss, 188 N. 

E. 661, 244 Mass. 401. 

Tex.—Jones v. Meyer, Clv.App., 248 
S.W. 777, modified on other grounds 
Donaldson v. Meyer, Com.App., 261 
S.W. 369. 

Whetlier keeping of horse for in¬ 
sane person was beneficial service, 
for which he was liable, was for the 
Jury to decide.—^Hargraves v. Thorn¬ 
ton, 142 A. 371, 49 R.I. 302. 

83b IlL—^Brown v. Miner, 21 N.B. 

223, 128 Ill. 148. 

32 C.J. p 762 note 6. 

87. K.Y.—^Doe V. Roe, 1 Edm.Sel.Cas. 
344. 

32 C.J. p 762 note 7. 

88. ni.— Myatt V. Walker, 44 Ill. 
486. 

89. W.Ta.—^Anderson v. Cranmer, 11 
W.Va. 662. 

90. Ill.—Myatt v. Walker, 44 Ill. 
486. 

91: Fla.—Whitlock V. Smith, 18 Fla. 
386. 


Pa.—^Meurer*s Appeal, 12 A. 868, 871, 
119 Pa. 116, 132. 

98. U.S.—Harding v. Handy, R.I., 11 
Wheat 103, 6 L..Ed. 429. 

Ala.—^Alexander v. Alexander, 6 Ala. 
617. 

Ill,—Titcomb v. Vantyle, 84 Ill. 371. 

93. R.I.—Campbell v. Campbell, 86 
A. 930, 35 R.I. 211. 

32 C.J. p 788 note 13. 

XastnLotloxLs held proper or not er- 
rosLeons 

Tex.—^Donaldson v. Meyer, Com.App., 
261 S.W. 369, modifying Jones v. 
Meyer, Civ.App., 248 S.W. 777. 
Wash.—Roberts v. Pacific Telephone 
& Telegraph Co., 160 P. 965, 93 
Wash. 274. 

82 C.J. p 788 note 13 [bj. 

XuitraotloxLs held erroneons or prop¬ 
erly refused 

Ga.—Sims v. Sims, 146 S.B. 170, 167 
Ga. 687. 

Tex.—Joy v. Joy, Clv.App., 166 S.W. 
2d 647, error refused. 

94. Okl.—Charley v. Norvell, 221 P. 
266, 97 Okl. 114. 

82 C.J. p 788 note 14. 
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96. Iowa.—State Bank v. Gish, 149 
N.W. 600, 167 Iowa 626. 

32 C.J. p 788 note 16. 

96. Cal.—^Marceau v. Travelers* Ins. 
Co., 35 P. 866, 101 Cat 838, dis¬ 
senting opinion 36 P. 813. 

32 C.J. p 788 note 16. 

97. R.I.—^Mowry v. Saunders, 80 A. 
421, 33 R.I. 46, Ann.Cas.l913A 1844. 

82 C.J. p 788 note 17. 

98. R.I.—Mowry v. Saunders, supra. 
32 C.J. p 788 note 18. 

99. Iowa.—State v. Geddls, 42 lown. 
264. 

1. Cal.—Neale v. Sterling, 4 P.2d 
260, 117 Cal.App. 607. 

9. CaJ.—^Neale v. Sterling, supra. 

3. Mass.—Carr v. Streeter, 160 N.E. 
405, 262 Mass. 595. 

4. Mass.—Carr v. Streeter, supra. 
Paxtloiilar findings oonstmiad 

Cal.—^Heilman Commercial Trust & 
Savings Bank v. Aldezi, 276 P. 794, 
206 CaL 692. 
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relating to judgments in civil actions apply in ac¬ 
tions by and against insane persons.® Accordingly 
the judgment or decree entered must be in accord¬ 
ance with the law,® as well as in accordance with, 
and responsive to, the pleadings and proof.*^ In a 
suit against an insane person the judgment is prop¬ 
erly rendered against him, and not against his 
guardian.® 

Relief in equity in behalf of an insane person may 
be granted on such terms as justice to both parties 
requires.® 

As a general rule, a next friend or guardian ad 
litem of an insane person in whose favor a judg¬ 
ment has been rendered is not authorized to receive 
the amount of the judgment.^® 

b. Validity 

As a genaral rule, where the court has Jurisdiction, a 
judgment In favor of or against an Insane person Is not 
void, but at most is merely voidable, even though the in¬ 
sane person was not properly represented In the action. 


In the absence of a statute providing otherwise, a 
judgment is not invalid merely because plaintiff^^ 
or defendant^® was insane at the time it was ren¬ 
dered, and such a judgment is not necessarily void,^® 
but at most is merely voidable.!^ The validity and 
vitality of a judgment are not impaired by the sub¬ 
sequent adjudication of the judgment debtor’s in- 
sanity.i® However, a judgment against an insane 
person may be void for want of jurisdiction,i® as 
where, in an action against an insane defendant un¬ 
der guardianship, it is required that process be 
served on his guardian, and such service was not 
made.i^ 

The operation of a judgment as res judicata as 
to the rights of an insane person is discussed in the 
CJ.S. title Judgments § 766, also 32 C.J. p 788 note 
23, p. 789 notes 31, 32; 34 C.J. p 990 note 44 [c]. 

Effect of want of representation. Although it has 
been held that the want of proper representation of 
an insane defendant is a jurisdictional defect,^® 


5. Tex.—James v. Chaney, Clv.App., 
164 S.W. 679. 

32 C.J. p 788 note 24 [a]. 

a. Tex.—Williams v. Slnclalr-Pral- 
He Oil Co.. C1V.APP., 186 S.W.2d 
211, error dismissed, judgment cor¬ 
rect. 

Award to next friend 

In suit by next friend of an in¬ 
sane person to cancel certain oil and 
gas leases and mineral deeds and to | 
recover title and possession of min¬ 
eral Interest, Judgment awarding 
portion of mineral estate to next 
friend Individually could not be sus¬ 
tained on ground that Insane person 
was sane at time of trial when he 
agreed to the judgment, where rec¬ 
ord showed that next friend con¬ 
tinued to act in capacity of a plain¬ 
tiff as next friend of the alleged in¬ 
sane person and that court permitted 
him to ' maintain and continue to 
prosecute the suit In that capacity 
and court thereafter, even though 
without authority, vested title to the 
land in the next friend.—^Williams v. 
Sinclair-Prairle Oil Co., supra. 

Jar! sfli otlon 

Where the jurisdiction of the court 
is special, the decree must disclose 
on its face the necessary facts to 
give the court Jurisdiction and in the 
absence of such a showing is subject 
to collateral attack.—^Brewer v. 
Griggs, 10 Tenn.App. 878. 

Provision of decree held erroneons 
Iowa.—^Haradon v. Boardman & Cart¬ 
wright. 294 N.W. 770. 229 Iowa 
540. 

7. Ala.—First Nat Bank v. Robert¬ 
son. 127 8o. 221. 220 Ala. 664. 

N.T.—Ostrow V. Tlla, 17 N.T.S.2d 
502, 258 App.I>iv. 982. affirmed 28 


N.B.2d 976, 283 N.T. 762—Cornell 
V. Colder. 89 N.T.S.2d 967, 179 
Hisc. 767. 

Tex.—^Houston Iiand & Trust Co. v. 
Sheldon, Clv.App.. 69 S.W.2d 796. 
error dismissed. 

a Md.—^Alexander v. Rose, 80 A.2d 
786, 181 Md. 447. 

32 C.J. p 788 note 26. 

Besl estate 

This is especially true when the 
action concerns the title to real es¬ 
tate.—Scott V. Bassett. 62 N.B. 914, 
194 Ill. 602—^Nlmmons v. Stryker, 
132 I11.APP. 414—32 C.J. P 788 note 
26. 

9. N.H.—Oullette v. Ledoux, 30 A.2d 

13. 

10. Ark.—Missouri State Life Ins. 
Co. V. Holt, 55 S.W.2d 788, 186 
Ark. 672. 

11. Kan.—Sterling v. Gculden, 12 P. 
2d 812, 813, 136 Kan. 18, quoting 
Corpus Juris. 

32 aj. p 788 note 22. 

No substltatlon 

The fact that plaintiff had been de¬ 
clared Incompetent before the Judg¬ 
ment was entered does not render 
the Judgment void notwithstanding 
there has been no substitution of 
his guardian as a party to the action. 
—^Nielsen v. Emerson, 9 P.2d 260. 
121 Cal.App. 416. 

la Iowa.—^In re Simpson’s Estate, 
282 N.W. 283. 225 Iowa 1194, 119 
A.L.R. 1208—Jones v. Schaffner. 
188 N.W. 787. 193 Iowa 1262. 

Kan.—Renner v. Black, 96 P.2d 626, 
160 Kan. 834. 

32 C.J. p 789 note 27. 

13. Fla.—Quigley v. Cremln, 109 So. 
312, modified , on other grounds 118 
So. 892, 94 Fla. 104. 
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Ga.—^Fields v. Union Central Life 
Ins. Co.. 152 S.E. 237, 170 Ga. 239. 
Iowa»—^In re Simpson's Estate, 282 
N.W. 283, 226 Iowa 1194, 119 A. 
L.R. 1208. 

Mich.—Cohen v. Home Life Ins. Co„ 
263 N.W. 857, 273 Mich. 469. 

Tex.—Spence v. State Nat. Bank of 
El Paso, Clv.App., 294 S.W. 818, 
affirmed, Com.App., 5 S.W.2d 764. 
32 C.J. p 789 note 28. 

14. N.C.—Cox V. Cox. 18 S.B.2d 713, 
221 N.C. 19—Hood v. Holding. 171 
S.E. 633, 206 N.C. 461. 

Okl.—Blair v. Blair, 254 P. 88, 124 
Okl. 128. 

Va.—Taylor v. Taylor, 166 S.B. 414, 
169 Va. 338. 

82 C.J. p 789 note 29. 

15. Kan.—Sterling y. Goulden, 12 
P.2d 812, 186 Kan. 18. 

82 C.J. p 789 note 33. 

18. Kan.—^Marquis v. Wiren, 87 P. 

1136, 74 Kan. 776. 

Partition 

Where a husbajid signed his own 
and his wife's name to a petition for 
a partition .by sale, without disclos¬ 
ing the fact of her insanity. It was 
held that the proceedings and sale 
resulting therefrom were void as to 
the wifa—Stephens v. Porter, 11 
Heisk., Tenn., 841. 

17. Kan.—^Marquis v. Wiren, 87 P. 
1185, 74 Kan. 776. 

N.C.—^Hood V. Holding. 171 S.B. 633, 
206 N.C. 461. 

18. S.C.—Ex parte Kibler, 81 S.E. 
274, 63 S.C. 464—^Ex parte Round- 
tree. 29 S.E. 66, 51 S.G. 405. 

Necessity for representation gen¬ 
erally see supra § 141. 
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which renders the judgment void,i8 ordinarily such 
want of representation does not render the judg¬ 
ment absolutely void,20 but merely voidable .21 It 
has been held that, where a guardian has been ap¬ 
pointed to defend for an insane defendant, the fail¬ 
ure of the guardian to act does not affect the judg- 
ment .22 Also it has been held that, where process 
is served on an insane defendant and his guardian, 
neither of whom appears or answers, a judgment 
thereupon rendered by the court is not affected by 
the failure to appoint a guardian ad litem ;23 such 
judgment is neither void nor voidable, but merely 
erroneous, to correct which proceedings in error 
should be had, instead of an action to vacate the 
judgment.2A 

Judgments by consent or confession. While a 
judgment rendered against an insane person by con¬ 
sent or confession is improper,26 it is only voidable 


and not void.26 It has been held that a judgment 
may be entered to bind an insane person on the con¬ 
fession of his guardian.27 

Judgments by default. Ordinarily a default judg¬ 
ment should not be rendered against an insane de- 
fendant,28 but such a judgment is not absolutely 
void,29 and the fact that no answer was filed for 
him and a default was entered may not even be 
ground for reversal, where the hearing was on the 
merits and he was fully represented.^^ 

c. Belief against Judgment 

In a proper case a Judgment against an Insane per¬ 
son may be set aslde^ opened, or vacated, or relief may 
be afforded In equity. 

A judgment against an insane person may, in a 
proper case, be set aside, opened, or vacated,3i and 


19. La.—Collins v. Jones. App.. 152 
So. 802. 

N.T.—U. S. Trust Co. v. Kiddle, 158 
N.Y.S. 1011, 95 Mlsc. 381. 

aa TJ.S.—Beckley Nat. Bank v. 
Boone. C.C.A.W.Va., 115 P.2d 513, 
reversing, D.C., Boone v. Equita¬ 
ble Holding Co., 32 F.Supp. 896, 
certiorari denied 61 S.Ct 836, 313 
U.S. 668, 86 L.Ed. 1619. 

Ala.—Snyder v. Woolf, 166 So. 803, 
282 Ala. 87-—Wllkerson v. Wllker- 
SOB, 161 So. 820, 823, 230 Ala. 567, 
citing Ctorpns Jozls. 

CaL—Ollvera v. Grace. 122 P.2d 664, 
19 Cal.2d 670, 140 A.L.R. 1328. pri¬ 
or opinion, App., 116 F.2d 146. 
Minn.—Schultz v. Oldenburg, 277 N. 

W. 918, 202 Minn. 287. 

Mont.—State ex rel. Haynes v. Dis¬ 
trict Court, Sixteenth Judicial Dis¬ 
trict. Custer County, 81 P.2d 422, 
106 Mont 5-78. 

N.C.—Hood V. Holding, 171 S.B. 633, 
205 N.C. 461. 

Tex.—^Lissner v. State Mortg. Cor¬ 
poration, Civ.App., 29 S.W.2d 849, 
error dismissed. 

Wis.—^In re Simmons* Guardianship, 
294 N.W. 821, 236 Wis. 305. 

32 C.J. p 789 note 49. 

Object of statute 

Since the object of the statute re¬ 
quiring the appointment of a com¬ 
petent and responsible person to 
appear as next friend for a plaintiff 
who is mentally incompetent and un¬ 
der guardianship is to assure to the 
adverse party his costs in case he 
prevails, failure to appoint a next 
friend for an Incompetent plaintiff 
was cured by a decree directing the 
payment by plaintiff of taxes, inter¬ 
est, and costs as a condition to relief. 
—Graham v. Nlppress, 192 N.W. 683, 
222 Mich. 886. 

81. U.S.—^Pernow v. Gubser, C.C.A. 
Okl., 186 P.2d 971. 


Iowa.—^Montagne v. Cherokee County. 

206 N.W. 228, 200 Iowa 634. 

Mich.—Cohen v. Home Life Ins. Co., 
263 N.W. 867. 273 Mich. 469. 

82 C.J. p 789 note 50. 

Ooxurbmotlve fraud 
Entry of decree against an unrep¬ 
resented Insane person Is, at least, 
constructive fraud, and is voidable 
in equity.—Cunningham v. Wood, 140 
So. 861, 224 Ala. 288. 

82. Ga—^Poster v. Jones, 23 Ga 168. 

83. Iowa—Carroll Impr. Co. v. Bn- 
gleman, 99 N.W. 674. 

84b Neb.—^McAllister v. Lancaster 
County Bank, 18 N.W. 67. 15 Neb. 
295. 

86. Tenn.—Cartwright v. Juvenile 
Court at Nashville, 113 S.W.2d 754, 
172 Tenn. 626. 

32 C.J. p 789 note 42. 

Authority of representative to ad¬ 
mit or consent generally see supra 
5 144. 

86. N.C.—Craddock v. Brinkley, 98 
S.B. 280. 177 N.C. 126. 

32 C.J. p 789 note 43. 

27. N.C.—^McAden v. Hooker. 74 N. 
C. 24. 

32 C.J. p 789 note 46. 

88. N.D.—^Bucholz v. Harthun, 289 
N.W. 161, 61 N.D. 647. 

32 C.J. p 789 note 38. 

89. Iowa—^Montagne v. Cherokee 
County, 206 N.W. 228, 200 Iowa 
634. 

Ky.—^Allison v. Taylor, 6 Dana 87, 
32 Am.D. 68. 

Mich.—^Home Life Ins. Co. v. Cohen, 
270 N.W. 266, 278 Mich. 169. 
Wliere defendant was seirved per¬ 
sonally while sane, default Judgment 
rendered when defendant was ad¬ 
judged insane and not represented by 
guardian was not void.—Burkhalter 
V. Vlrginia-Carollna Chemictd Co., 
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166 S.E. 272, 42 GaApp. 312, trans¬ 
ferred, see 162 S.E. 98, 170 Oa 237. 
80. Mich.—^Bggert v. Eggert, 107 N. 

W. 920, 144 Mich. 182. 

31. Arlz.—Cubblson v. Cubblson, 40 
P.2d 86. 45 Ariz. 14. 

Mont.—State ex rel. Haynes v. Dis¬ 
trict Court, Sixteenth Judicial Dis¬ 
trict, Custer County, 81 P.2d 422, 
106 Mont. 578. 

N.J.—^Lutter v. Neubauer, 125 A. 113, 

100 N.J.Law 17, affirmed 127 A. 924. 

101 N.J.Law 222. 

N.C.—Cox V. Cox. 18 S.B.2d 713, 
221 N.C. 19—Hood v. Holding, 171 
S.E. 633, 205 N.C. 451. 

Okl.—Blair v. Blair, 254 P. 38, 124 
Okl. 128. 

32 C.J. p 790 note 59. 

Disability of parties as ground for 
vacating Judgments generally see 
the C.J.S. title Judgments S 276, 
also 34 C.J. p 292 notes 67-71. 
Exonsable iiegleet 

(1) Under a statute providing that 
the court may, in its discretion, after 
notice relieve a party from a Judg¬ 
ment taken against him through his 
excusable neglect, where defendant 
of doubtful mental capacity believed 
appearance on taking of deposition 
was sufficient, failure to appear was 
held excusable neglect.—^Brothers v. 
Brothers, 230 P. 60, 71 Mont. 378. 

(2) Defendant, mentally and phys¬ 
ically incompetent at time, was en¬ 
titled to have default Judgment va¬ 
cated for excusable neglect—^Buc- 
holz V. Harthun, 239 N.W. 161, 61 N. 
D. 647. 

Expendltnxes made on premises 
On petition to vacate Judgment en¬ 
tered against Incompetent who had 
sought to cancel deed on ground of 
fraud, defendant could not complain 
because Incompetent did not offer to 
repay for expenditures made on 
premises conveyed by deed where 
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some statutes expressly provide for such relief.32 
In order to obtain the relief, however, it must be 
shown that there is a good cause of action or a 
meritorious defense to the cause of action,88 and the 
rights of innocent third persons must not have in- 

tervened.84 

Grounds. A judgment against an insane defend¬ 
ant may be set aside for want of jurisdiction,86 as. 


for instance, where the guardian or other designat¬ 
ed person has not been served with process as re¬ 
quired by statute.88 Where the court otherwise has 
jurisdiction, the mere insanity of the person against 
whom a judgment is rendered is no ground for va¬ 
cating or setting aside such judgment ;87 but a judg¬ 
ment against an insane defendant obtained in an 
action wherein he was not represented by a guard¬ 
ian may be set aside or vacated.38 It has been held, 


petition allesred tliat Judgment 

against Incompetent was entered by 

fraud.—Hunter v. Williams, 44 P.2d 

609, 96 Colo. 435. 

gadguent by default 

Mont—^Brothers v. Brothers, 280 P. 

60. 71 Mont 378. 

32 C.J. p 790 note 59 [cL 
Clexlcal mlspzislon 

(1) Under some statutes defense 
should be made by the committee 
of an Insane person, and to render a 
Judgment against him before such 
a defense is a clerical misprision.— 
Newman v. Ohio Valley Fire & Ma¬ 
rine Ins. Co., 299 S.W. 559, 221 Hy. 
616. 

(2) The bare allegation in a peti¬ 
tion by next friend that plaintiff was 
of unsoimd mind is not a sufficient 
showing of insanity to Justify set¬ 
ting aside the Judgment as a clerical 
misprision because no guardian or 
committee had ffied a report stating 
that he was unable to make a de¬ 
fense, as required by statute.—Car¬ 
ter V. Carter, 266 S.W. 478, 205 Ky. 
96. 

32. Iowa.—^Hawley v. Griffin, 92 N. 

W. 113, 121 Iowa 667, rehearing de¬ 
nied 97 N.W. 86. 

32 CJ. p 790 note 60. 

After term 

Under a statute so providing, a 
final Judgment or order of the dis¬ 
trict court may be vacated after the 
term at which it was rendered for 
erroneous proceedings against a per¬ 
son of unsound mind where the rec¬ 
ord does not show such errors or 
condition of mind.—EIngelbercht v. 
Davison, 218 N.W. 225. 204 Iowa 1394. 

UmitatioiiJi 

(1) Under some statutes proceed¬ 
ings to set aside a Judgment against 
an insane person must be com¬ 
menced within one year from the re¬ 
moval of the disability, unless 
grounds of equitable relief exist.— 
Montagne v. Cherokee County. 206 
N.W. 228, 200 Iowa 684--32 C.J. P 
790 note 60 [b]. 

(2) No equitable grounds are 
shown to exist for setting aside de¬ 
fault Judgment against Insane per¬ 
son in action brought more than a 
year after his death, where his heirs 
during his lifetime had full knowl- 
^ge of his insanity and of Judg¬ 


ment creditors’ claims.—^Montagne v. 
Cherokee County, supra 
33. U.S.—^Pernow v. Gubser, C.C.A. 
OkL, 136 F.2d 971—Beckley Nat 
Bank v. Boone, C.C.A.W.Va, 116 P. 
2d 513, reversing, D.C., Boone v. 
Equitable Holding Co., 32 P.Supp. 
896, certiorari denied 61 S.Ct 835, 
313 U.S. 658, 85 L.Ed. 1519. 

Ala—Snyder v. Woolf, 166 So. 808, 
805, 232 Ala 87, citing Oorpns Ju¬ 
ris. 

Ark.—^Klndrlck v. Capps, 121 S.W.2d 
515, 196 Ark. 1169. 

Mich.—^Home Life Ins. Co. v. Cohen, 
270 N.W. 266, 278 Mich. 169. 

32 C.J. p 790 notes 51. 62. 

AU defeases presented 
The want of appointment of spe¬ 
cial guardian to represent an in¬ 
sane defendant is not ground for 
setting aside the Judgment where all 
meritorious defenses were presented 
by his attorney and his general 
gruardian has ratified the action of 
such attorney.—Johnson v. Cook, 146 
N.W. 343, 179 Mich. 117. 

Demurrer 

In bill to vacate decree against a 
person non compos mentis, failure 
to allege that complainant has good 
defense to suit, together with state¬ 
ment thereof, should be reached by 
demurrer.—Cunningham v. Wood, 140 
So. 351, 224 Ala. 288. 

What constitutes 

(1) “Good and meritorious de¬ 
fense,” which will warrant setting 
aside Judgment against insane per¬ 
son, is one which would lead court 
to open default Judgment for sur¬ 
prise and merits.—^McArdle Real Es¬ 
tate Co. V. McGowan, 163 A. 24, 109 
N.J.Law 696. 

(2) Defense that lunatic disaffirm¬ 
ed contract was meritorious.—^McAr- 
dle Real Estate Co. v. McGowan, su¬ 
pra. 

3^ Bid by one at executloxL sale un¬ 
der default Judgment against insane 
person, but who had not completed 
purchase, did not show intervening 
rights preventing setting aside de¬ 
fault Judgment—^McArdle Real Es¬ 
tate Co. V. McGowan, supra.. 

35, Ky.—Wilson v. I. J. Cooper Rub¬ 
ber Co., 66 S.W.2d 1006, 261 Ky. 728 
—^Ramsey’s Bx'r v. Ramsey, 26 S. 
W.2d 87. 233 Ky. 607. 

82 C.J. p 790 note 63. 
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36. Kan.—Marquis v. Wlren, 87 P. 
1186, 74 Kan. 776. 

Ky.—^Ramsey’s Ex’r v. Ramsey, 26 
S.W.2d 37, 283 Ky. 607. 

37. U.S.—^Beckley Nat. Bank v. 
Boone, C.C.A.W.Va,, 116 F.2d 613, 
reversing. D.Q, Boone v. Equitable 
Holding Co., 32 P.Supp. 896, certio¬ 
rari denied 61 S.Ct 835, 318 U.S. 
658, 86 L.Ed. 1519. 

Pla.—^Polk V. Chase Nat. Co., 162 So. 
621, 120 Pla. 243—Cremln v. Quig¬ 
ley, 139 So. 383, 386, 104 Pla. 183, 
citing Corpus Juris, 

Iowa.—^Bngelbercht v. Davison, 213 
N.W. 225, 204 Iowa 1394. 

N.C.—^Farmers* & Merchants' Bank v. 

Duke. 122 S.H. 1, 187 N.C. 386. 
Tex.—Lissner v. State Mortg. Cor¬ 
poration, Clv.App., 29 S.W.2d 849, 
error dismissed. 

82 C.J. p 790 note 66. 

An unavoidable casualty or mis¬ 
fortune preventing a person from de¬ 
fending an action, such as will au¬ 
thorize the court to vacate a Judg¬ 
ment, does not arise in an action 
where a person of unsound mind is 
made defendant in strict conformity 
with law, and where a guardian ad 
litem was duly appointed and ap¬ 
peared and pleaded for him in thp 
action.—Renner v. Black, 96 P.2d 
626, 160 Kan. 884. 

sa Ala.—Dawson v. Hay good, 180 
So. 706, 236 Ala. 648—Snyder v. 
Woolf, 166 So. 803, 232 Ala. 87— 
Wllkerson v. Wilkerson, 161 So. 
820, 230 Ala. 667—Cunningham v. 
Wood, 140 So. 351, 362, 224 Ala. 
288, citing Corpus Juris. 

Arlz.—Cubblson v. Cubblson, 40 P- 
2d 86. 46 Ariz. 14. 

Cal.—^Abbott v. Industrial Accident 
Commission, 65 P.2d 927, 12 Cal. 
App.2d 478. 

Ga.—^Perry v. Fletcher, 167 S.B. 796, 
46 Ga.App. 450, transferred, see 
162 S.E. 285, 174 Ga. 180. 

Neb.—Juckniess v. Howard, 231 N. 

W. 843. 120 Neb. 213. 

N.H.—Moore v. Roxbury, 159 A. 867, 
85 N.H. 894. 

Okl.—^Dunavant v. Evans, 127 P.2d 
190, 191 Okl. 208. 

Pa.—^Benz v. Heckman, 2 A.2d 867, 
332 Pa. 187, reversing 200 A. 154, 
131 Pa.Super. 582. 

32 C.J. p 770 note 94, p 790 note 67. 
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however, that a decree cannot be set aside on the 
gi'ound that defendant was insane and was not rep¬ 
resented by a guardian where he was represented by 
counsel and testified as a witness, where he had not 
been adjudged insane, and where nobody knew or 
claimed at the trial that he was insane.^® 

Procedure. In the absence of statute providing 
otherwise, the procedure in setting aside, opening, 
or vacating a judgment against an insane person or¬ 
dinarily is governed by the practice adhered to in 
the particular jurisdiction with regard to other judg¬ 
ments.^® Subject to the general rules, a judgment 
against an insane person for whom no special guard¬ 


ian has been appointed may be vacated on the court’s 
own motion,4i and hence an affidavit of merits may 
not be necessary on a motion to vacate such judg- 

ment.42 

Equitable relief. Equity has jurisdiction in a 
proper case to afford relief against a judgment 
against an insane person^® One of the usual 
grounds for obtaining equitable relief is the obtain¬ 
ing of the judgment through fraud,^^ as, for in¬ 
stance, the fraud or perjury of the prevailing par- 
ty.45 In such case the insane defendant may pro¬ 
ceed by an original suit in equity to impeach such 
judgment or decree, and he is not obliged to wait 


Dlrsot »tt»olc 

A proceeding’ to set aside a consent 
Judgment, on tbe ground of want 
of representation, is a direct and not 
a collateral attack on the Judgment. 
—Craddock v. Brinkley, 98 S.E. 280, 
177 N.C. 126. 

Fraud 

If plaintiff knows of defendant's 
incompetency but conceals such In-^ 
formation from the court, and to 
prevent a true adversary hearing 
proceeds to default Judgment by tak¬ 
ing advantage of defendant's condi¬ 
tion, his conduct constitutes a 
''fraud'* on the court as well as on 
the incompetent defendant, since the 
direct effect of such concealment Is 
to prevent the incompetent from 
presenting whatever defense he has 
to the court, and such fraud is “ex¬ 
trinsic” in nature.—Ollvera v. Grace, 
122 P.2d 664, 19 Cal.2d 570, 140 A 
Li.R. 1828, prior opinion, App., 116 P. 
2d 146. 

Suffloient showing 

ir,J.—^Lutter V. Neubauer, 126 A 113, 

100 N.J.L.aw 17, affirmed 127 A 924, 

101 N.J.Law 222. 

39. Iowa.—Ware v. Eckman, 277 N. 
W. 725. 224 Iowa 783—Bngelbercht 
V. Davison, 218 N.W. 226, 204 Iowa 
1894. 

4a Tex.—^Pyle v. Pyle, Civ.App., 159 
S.W. 488. 

82 C.J. p 790 note 70. 

BIU of areview 

A Judgment obtained while defend¬ 
ant was Insane and without due rep¬ 
resentation should be vacated by bill 
in nature of a bill of review.—^Daw¬ 
son V. Haygood, 180 So. 705, 235 Ala. 
648. 

Bill to vacate decree against per¬ 
son non compos mentis should have 
stated decree and proceedings which 
led to it, and failure to do so was a 
defect which should have been reach¬ 
ed by demurrer.—Cunningham v. 
Wood, 140 So. 851, 224 Ala. 288. 

Bvldenee held insnlOLoleiLt to show 
insanity.—^Klndrlck v. Capps, 121 S. 
W.2d 516, 196 Ark. 1169. 


Baches 

(1) The right to set aside a Judg¬ 
ment may be lost by laches. 

Cal.—^Abbott v. Industrial Accident 
Commission, 55 P.2d 927, 12 Cal. 
App.2d 478. 

Ga.—^Hubbard v. Williams, 87 S.E. 
780, 144 Ga. 666. 

(2) Inaction for the period of time 
limited by the statute of limitations 
constitutes laches.—Cunningham v. 
Wood, 140 So. 361, 224 Ala. 288. 

(3) It has also been held, however, 
that a person under disability is ex¬ 
cused from laches.—^Hunter v. Wil¬ 
liams. 44 P.2d 509, 96 Colo. 436. 

(4) Failure of party to bring to 
court's attention during progress of 
trial that she was non compos men¬ 
tis cannot constitute laches.—Cun¬ 
ningham V. Wood, supra. 

Nonresident Judgment creditor 

An insane person may, after the 
time for excepting to the Judgment 
has expired. Institute in the court 
in which the Judgment was rendered 
a proceeding in the nature of a mo¬ 
tion to set aside the Judgment as 
being void, notwithstanding plaintiff 
in the suit in which the Judgment 
was rendered is a nonresident of the 
county.—^Perry v. Fletcher, 167 S.E. 
796, 46 Ga.App. 460, transferred, see 
162 S.E. 285, 174 Ga. ISO. 

Fetitioii held to state cause of ac- 

tiOXL 

Colo.—^Hunter v. Williams, 44 P.2d 
509, 96 Colo. 435. 

41, Cal.—Winslow v. McCarthy, 178 
P. 720, 39 Cal.App, 837. 

42, Cal.—^Winslow v, McCarthy, su¬ 
pra. 

43, Ala^—Snyder v. Woolf, 166 So. 
803. 804, 232 Ala. 87, citing Corpus 
guris. 

Del.—Industrial Trust Co. v. Miller, 
170 A 923, 6 W.W.Harr. 554. 

Fla.—Quigley v. Cremin, 109 So. 312, 
modified 118 So. 892. 94 Fla. 104. 
Iowa.—^Montague v. Cherokee Coun¬ 
ty, 206 N.W. 228, 200 Iowa 684. 

32 C.J. p 791 note 76. 

Disability of party as ground for 

328 


eaultable relief against Judgments 
generally see the C.J.S. title Judg¬ 
ments § 350, also 34 C.J. p 449 
notes 98-1. 

Complaint or petition held sufficient 
Cal.—Olivera v. Grace, 122 P.2d 664, 
19 Cal.2d 570, 140 AL.R. 1328, pri¬ 
or opinion. App., 116 P.2d 146. 

Ga.—^Whlteley v. Downs. 164 S.B. 

318, 174 Ga. 839. 

Petition held insufflcient 
Ga.—^Herrin v. George, 187 S.E. 68, 
183 Ga. 77. 

Boadeauaoy of remedy at law 

Petitioner asking that enforcement 
of Judgment against alleged mental 
Incompetent be enjoined did not have 
adeqiuate remedy at law, since affida¬ 
vit of illegality would not lie, be¬ 
cause Judgment was only voidable. 
—^Whiteley v. Downs, supra 
Presumption 

In suit to set aside consent de¬ 
cree rendered against insane person 
in former suit brought by next 
friend, it was presumed that court 
protected interests of Insane litigant 
and rendered proper Judgment, in ab¬ 
sence of averment to contrary.—^Her¬ 
rin V. George, supra. 

Where there has been no adversary 
proceeding, the right of the incompe¬ 
tent defendant to equitable relief 
from a default Judgment may be es¬ 
tablished if plaintiff's ignorance of 
defendant's legral disability prevent¬ 
ed a true adversary hearing, as well 
as where plaintiff’s fraud prevented 
such hearing. If plaintiff's igno¬ 
rance of defendant’s legal disability 
prevented a true adversary hearing 
there exists an "extrinsic mistake” 
which is a recognized ground for the 
intervention of equity where the mis¬ 
take has prevented a fair adversary 
hearing.—Ollvera v. Grace, 122 P.2d 
664, 19 Cal.2d 670, 140 Ali.R. 1828, 
prior opinion, App., 116 P.2d 146. 

44. Mo.—Graves v. Graves, 164 S. 
W. 496, 255 Mo. 468. 

Neb.—Wlrth v. Welgand, 122 N.W- 
714, 86 Neb. 116, 36 L.Il.A,N.S., 
1108. 

45. -Neb.—Wlrth v. Welgand. supra 
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for that purpose until his incompetcncy has been re¬ 
moved, but may proceed at any time through his le¬ 
gally appointed guardian** A statutory right of an 
insane defendant to apply for a rehearing within 
four months from the rendition of an adverse judg¬ 
ment does not deprive equity of jurisdiction to va¬ 
cate the judgment.*^ However, the insanity of the 
person against whom a judgment at law is rendered 
is not per se ground for equitable relief against the 
judgment;** on that ground alone equity will not 
declare the judgment void.*® 

d. OoUateral Attack 

A voidable Judgment agalnet an Insane person can¬ 
not be collaterally attacked. 

A valid judgment against an insane person, in 
proceedings in which he was duly represented, is 
not subject to collateral attack.** Since, as already 
considered in subdivision b of this section, a judg¬ 
ment against an insane person is not void but mere¬ 
ly voidable, it is well settled that such a judgment 
cannot, on such reason alone, be collaterally at- 
tacked*! by such insane person** or by any person 
claiming from, through, or under such insane per¬ 
son,*? or in privity with him,** and stands as a 
valid adjudication until annulled or reversed in some 
direct proceeding for that purpose.®* A judgment. 
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however, which was obtained by fraud or collu¬ 
sion,** or which is void for want of jurisdiction,®^ 
may be attacked collaterally. 

0. Iden of Judgment 

Although a Judgment recovered before an adjudica¬ 
tion of Ineanlty may eonatitute a lien on the Ineane per- 
son s real estate, a Judgment creditor, who falls to Issue 
execution on his Judgment until after the personal prop- 

*11 '"*« the representative's hands, acquires 

no lien thereon. 

Judgments obtained before inquisition found may 
have a lien on the real estate,** but this is not true 
of judgments obtained subsequent to inquisition 
found.*® With regard to the personal estate, it 
has been held that a judgment creditor who fail. 
to issue execution on his judgment until after the 
personal property has come into the hands of the 
committee acquires no lien thereon.** .The com¬ 
mencement of an action against the guardian to 
compel payment of a judgment recovered before 
an adjudication of insanity likewise does not create 
a lien on funds in the guardian’s hands.*l 

f. Execntioii and Enforcement of Judgment 

In some Jurisdictions an execution may Issue on a 
Judgment against an Insane person, but in other Juris- 
dictions the contrary Is held. 


INSANE PERSONS 


Mi Neb.—^Wlrth ▼. Welgand, supra.. 

47. Ala.—-Snyder v. Woolf, 166 So. 
803, 282 Ala. 87. 


48. S.C.—^Henderson v. Mitchell. 8 
S.C.Eq. 118, 21 Am.D. 626. 

82 aj. p 791 note 81. 

49. Md.—Stlgrers v. Brent, 60 Md. 
214, 88 Am.H. 817. 

50. Ind.—Pattlson v. Grant Trust & 
Savings Co., 144 N.H. 26. 196 Ind. 
813. 

51. U.S.—McCampbell v. Warrlch 
Corporation. C.C.A.I11.. 109 F.2d 
116. certiorari denied 60 S.Ct. 1077, 

810 U.S. 631, 84 Li.Ed. 1401. rehear¬ 
ing denied 61 S.Ct. 66, second case, 

811 U.S. 612, 86 L..Ed. 888. and 
61 S.Ct 1089, 818 U.S. 599, 85 L. 
Ed. 1551. 


Ala,—Wllkerson v. Wilkerson, 161 So. 
820, 823. 230 Ala. 667. citing Cor¬ 
pus Juxis. 


Ark.—^Klndrlck v. Capps, 121 S.W.2d 
616, 196 Ark. 1169. 

Ga.—Burkhalter v. Virginla-Carollna 
Chemical Co.. 166 S.B. 272. 42 Ga. 
App. 312. transferred see. 162 S.E. 
98. 170 Ga. 237. 

Iowa,—Montagne v. Cherokee Coun¬ 
ty, 206 N.W. 228. 200 Iowa 684.. 
Ky.—McFarland V. Hudson, 89 S.W. 
2d 877, 262 Ky. 188—Cecil's Com¬ 
mittee V. Cecil, 149 S.W. 966, 149 


Mich.—Cohen, v. Home Life Ins. Co., 
268 N.W. 867. 273 Mich. 469. 


Mont.—State ex rel. Haynes v. Dis¬ 
trict Court, Sixteenth Judicial Dis¬ 
trict, Custer County, 81 P.2d 422, 
106 Mont. 678. 

N.C.—^Hood V. Holding, 171 S.E. 688, 
206 N.C. 461. 

Okl.—^Blair v. Blair, 254 P. 38, 124 
OkL 128. 

Tex.—Spence v. State Nat Bank of 
El Paso, Civ.App., 294 S.W. 618, 
aiflrmed. Com.App., 5 S.W.2d 754. 
82 C.J. p 790 note 62. p 791 note 84. 
Erregmarltles in appointment 
Mere irregularities in proceedings 
for appointment of guardian for In¬ 
sane person, although sufficient to 
Justify direct attack thereon, were 
not sufficient as basis for collateral 
attack on default Judgment In action 
by the guardian.—^Jensen v. Martin- 
sen, 291 N.W, 422. 228 Iowa 807. 

52. Tex.—^Howell v. Fidelity Lum¬ 
ber Co., Com.App., 228 S.W. 181, 
affirming Fidelity Lumber Co. v. 
Howell, Civ.App., 206 S.W. 947. 

63. Tex.—^Fidelity Lumber Co. v. 
Howell, Civ.App., 206 S.W. 947, af¬ 
firmed Howell V. Fidelity Lumber 
Co.. Com.App., 228 S.W. 181. 

54. Tex.—Fidelity Lumber Co, v. 
Howell, supra. 

65, Mont—State ex rel. Haynes v. 
District Court Sixteenth Judicial. 
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District, Custer County, 81 P.2d 
422, 106 Mont 578. 

82 C.J. p 791 note 88. 

56. Knowledge of insanity 
Knowledge by plalntilTs attorney 

that defendant was adjudicated In¬ 
sane when obtaining default Judg¬ 
ment was not fraud opening Judg¬ 
ment to collateral attack by another 
creditor in proceeding in nature of 
money rule.—^Burkhalter v. Vlrglnla- 
Carollna Chemical Co., 166 S.B. 272, 
42 Ga.App. 312, transferred, see 162 
S.B. 98, 170 Ga. 237. 

57. lU.—Williams v. Williams, 106 
N.B. 476, 266 Ill. .64. 

58. Ohio.—Johnson v, Pomeroy, 81 
Ohio St. 247. 

Pa.—^Wright's Appeal, 8 Pa. 67. 

82 C.J. p 791 note 91. 

I Preferences among creditors see su¬ 
pra S 91. 

59. Pa,—English v. First Nat. Bank, 

9 Pa,Dist. & Co. 718, 8 Erie Co. 
286, 76 Plttsb.Leg.J. 247, 40 York 
Leg.Rec. 168, 41 York Leg.Rec. 82. 

82 C.J. p 791 note 93. 

60. N.C.—Read v. Turner, 168 S.B. 
476, 200 N.C. 778. 

Wls.—In re Kohl's Guardianship, 
266 N.W. 800, 221 Wls. 886. 

32 C.J. p 791 note 94. 

61. N.C.—^Read v. Turner, 168 S.B. 
476, 200 N.C. 773. 
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In some jurisdictions, an execution may issue on 
a judgment against an insane jperson,^^ and his 
property may be sold thereunder,at least prior 
to an adjudication of insanity,or the qualification 
of a gfuardian.®5 In the jurisdictions where a claim 
against the estate need not be presented for allow¬ 
ance, as considered supra § 91, a judgment credi¬ 
tor is not obliged to present his claim for settlement 
in the administration of defendant’s estate, but may 
proceed to have execution thereon.®® In other ju¬ 
risdictions, it is held that, after inquisition found, 
the estate being in custodia legis, the proper method 
of enforcing the judgment is by application to the 
court having jurisdiction over the estate of the 
ward,®7 and that an execution cannot issue;®® and 
this rule has been applied where the judgment was 
obtained by defendant in a suit brought by the 
committee.®® Execution cannot be levied on the 
ward’s property after a decree ordering it to be 


sold,7® or on personal property in the possession of 
the committee,7i the remedy of the creditor in such 
cases being by application to the court having ju¬ 
risdiction, which will order the committee to raise 
and pay over the funds necessary to satisfy the 
judgment.72 However, a sale of the ward’s prop¬ 
erty on execution cannot be collaterally attacked be¬ 
cause of his lunacy,*^® and the rights of the purchas¬ 
er will be protected.^4 If, however, he has not act¬ 
ed in good faith, or has acted fraudulently, the sale 
may be avoided^® and he may be compelled to re¬ 
convey on payment of the money expended.^® 

Enforcement in equity. It has been held that a 
judgment creditor of an insane person cannot main¬ 
tain an action in equity to subject his land to the 
pa 3 mient of the judgment.^*^ 

Discouery in aid of execution may be ordered 
against a judgment debtor of imsound mind.78 


62. Wash.—^Pollock v. Horn, 48 P. 

885, 13 Wash. 626, 62 Am.S.H. 66. 
82 C.J. p 792 note 97. 

Jiidgmant recovered when sane 
A Judgment re^rularly obtained 
against a person when sane may be 
enforced by execution against his 
property, notwithstanding a determi¬ 
nation of Insanity by a county luna¬ 
cy board between the date of the 
Judgment and the Issuance of ex¬ 
ecution.—Greenwood v. Wilkinson, 
256 P. 46. 124 Okl. 300. 

€8. Ark.—^Peters v. Townsend, 124 
S.W. 265, 98 Ark. 108. 

Ark.—^Peters v. Townsend, su¬ 
pra. 

66. Ouardlaa ad litem 

Where an incompetent Is repre¬ 
sented by a guardian ad litem, his 
duties are fully performed when the 
suit Is terminated, and In case Judg¬ 
ment Is rendered against the Incom¬ 
petent, unless some one qualifies as 
guardian, the only way it can be 
enforced Is by execution against his 
property.—^Horton v. Gibson, Tox.Clv. 
App., 274 S.W. 292. 

66;, Wash.—^Pollock v. Horn, 48 P. 

885, 18 Wash. 626, 52 Am.S.R. 66. 
32 C.J. p 792 note 2. 

67. N.T.—Jerome Realty Corpora¬ 
tion V. Willis, 289 N.Y.S. 648, 160 
Mlsa 164, reversing 282 N.Y.S. 
184, 156 Hlsc. 581. 

32 C.J. p 792 note 4. 

Proper maaiuer stated 
A Judgment agralnst an Incompe¬ 
tent rendered after Inquisition and 
appointment and qualification of a 
guardian of his person and estate 
must be collected through the ad¬ 
ministration of the estate by the 
county court, or sale of the real es¬ 
tate, If necessary, under license of 


the district court.—^Thomas v. First 
Nat. Bank, 201 N.W. 905, 112 Neb. 
847. 

Whers there Is a guardian. 

Tex.—Horton v. Gibson, Civ.App., 274 
S.W. 292—^Hanson v. First Nat 
Bank, av.App., 264 S.W. 144. 
Action against guardian 

(1) An order directing guardian of 
lunatic to pay Judgments recovered 
against lunatic before adjudication 
can be had only in civil action insti¬ 
tuted against • guardian In superior 
court.—Read v. Turner, 158 S.B. 476, 
200 N.a 778. 

(2) There being no liens or mort¬ 
gages having priority, lunatic's cred¬ 
itors having Judgments for Indebted¬ 
ness Incurred before adjudication 
were entitled to share pro rata In 
estate after adequate provision for 
maintenance of lunatic and depend¬ 
ent family.—^Read v. Turner, supra. 

(8) In action against lunatic's 
guardian to enforce payment of 
Judgment rendered against lunatic 
before adjudication, refusal to or¬ 
der other Judgment creditors to be 
made parties was error.—^Read v. 
Turner, supra. 

68. Neb.—Thomas v. First Nat. 

Bank, 201 N.W. 906, 112 Neb. 847. 
32 C.J. p 792 note 5. 

Bnjoliiliig sals 

Where Judgment debtor has been 
adjudged insane and a guardian ap¬ 
pointed and qualified, execution and 
sale may be stayed by Injunction 
at instance of guardian.—^Hanson v. 
First Nat. Bank, Tex Civ. App., 264 S. 
W. 144. 

Bnle was xecogslaed, In a case In 
which an attachment was sought 
and In which the case of Grossly v. 
Hamilton, 114 N.W. 191, 186 Iowa 
722, 16 Ann.Cas. 854, was dlstln- 
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gulshed, as having application only 
to cases brought to charge the 
property of patients at the state In¬ 
sane hospital with liability to a 
county for the cost of their mainte¬ 
nance.—Shumaker v. Bohrofen, 250 
N.W. 688, 217 Iowa 84, 92 A.L.R. 
914. 

Reimbursing public authorities for 
support of Insane person see su¬ 
pra § 75. 

69. N.Y.—Wesley v. Wood, 181 N.T. 
S. 109, 72 Mlsc. 258. 

70. N.C.—^Latham v. Wlswall, 87 N. 
C. 294. 

71. Pa—Guthrie's Appeal, 16 Pa. 
821—^Matter of Eckstein, 1 Pars. 
Bq.Cas. 69, 1 PaL.J. 224. 2 PaL.J. 
187. 

72. Pa.—Matter of Eckstein, supra. 
Va—Bolling V. Turner, 6 Rand. 584, 

27 Va. 684. 

73. N.C.—^Thomas v. Hunsucker, 18 
S.B. 221, 108 N.C. 720. 

32 C.J. p 792 note 10. 

7A Ga—^Fields v. Union Central 
Life Ins. Co., 162 S.E. 237, 170 Ga 
289. 

32 aJ. p 792 note 11. 

76. Cal.—Gillespie v. Gouly, 62 P. 
816. 120 Cal. 515. 

Ky.—Coleman v. Lunatic Asylum 
Comrs., 6 B.Mon. 239. 

82 aj. p 792 note 12. 

76. Ky.—Coleman v. Lunatic Asy¬ 
lum Comrs., supra 

N.J.—Sands v. Ruddlck, 99 A. 101, 87 
N.J.Eq. 99. 

77. Ky.—^Deberlch v. Redman, 5 Ky. 
L. 325. 

7a N.J.—Wilkinson, etc., Co. v. 
Markert, 47 A. 488. 65 N.J.Law 
518. 
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§ 152. Review 

Review of actions by and against insane persons 
has already been discussed in appropriate places 
in Appeal and Error, and reference should be made 
to the index to that title in 5 C.J.S. page 1793 sub 
verbo “Insane Persons.” 

Examine Pocket Parts for later cases 

§ 153. Costs 

A person bringing an action In a representative ca¬ 
pacity for an Insane person will not ordinarily be per- 
aonally charged with costs. 

With regard to the responsibility for costs the 
committee or guardian is, in some jurisdictions, by 
force of statute, placed in the same category with 
administrators and other representative parties.^^ 
A guardian will not ordinarily be personally charg¬ 
ed with costs,80 but he may be so charged where he 
has not acted in good faith^i or where the institu¬ 


tion of the action or suit was not justifiable.®^ Per¬ 
sons who bring an action without authority in the 
name of an incompetent are liable for the costs.®® 
Although it has been held that, where an action is 
promoted by one designating himself next friend, on 
adverse termination of the action, he is primarily 
liable for costs,8^ ordinarily, if the action was in 
good faith, he should be reimbursed from the in¬ 
sane person’s estate.85 Also, it has been held that 
costs should not be awarded against the next friend 
in the absence of bad faith or mismanagement.88 
As between the executor of the insane person’s es¬ 
tate and the next friend who had been duly appoint¬ 
ed and acted in good faith, the costs have been im¬ 
posed on the executor.87 In suits in equity, where 
the matter of the allowance of costs rests generally 
in the sound discretion of the court, such discretion 
will be exercised in favor of or against insane per¬ 
sons, their guardians, or committees, as justice may 

require.88 


Vn. POREiaN AND ANOILLART OTABDIANS 


§ 154. In General 

The appointment of a committee or guardian for an 
Ineane person has no extraterritorial force. Broadly 
speaking, and subject to exceptions arising from stat¬ 
ute and comity, the guardian or committee of a mental 
Incompetent has no right to property of the Incompetent 
which Is out of the state, and to secure It should receive 
letters of guardianship from the atate wherein the prop¬ 
erty Is located. 

The jurisdiction in lunacy is strictly territorial.®^ 
The appointment of a committee or guardian for an 
insane person has no extraterritorial force, and 
gives the appointee no legal status in another state®® 
or country.81 The domestic courts have power to 


appoint a guardian or committee of the property 
within the jurisdiction of an incompetent residing 
elsewhere;®® and, subject to contrary statutory reg¬ 
ulations, such as those affecting foreign trust com¬ 
panies,®® and to general restrictions covering resi¬ 
dence, as considered supra § 42, the courts may ap¬ 
point a foreign guardian or committee as guardian 
or committee of the ward’s property within the 
state.®^ Statutes permitting the appointment of a 
foreign guardian or committee to act in respect of 
domestic property merely permit such appointment 
in the discretion of the court, and do not curtail its 
authority to appoint a resident committee of a non- 


79. N.T.-—Bechtle v. Manhattan R. 
Co.. 80 N.T.S. 410. 81 Abb.N.Cas. 
483. 

80. Ala.—^Alexander v. Alexander, 6 
Ala. B17. 

Me.~Sanford v. Phillips, 68 Me. 481. 

81. Mich.—Drier v. Gracey, 169 N. 
W. 886, 171 N.W. 749, 208 Mich. 
399. 

88. Mich.—Sikes v. Crissman, 85 
Mich. 96. 

83. Tenn.—^Brewer t. GrisffS, 10 
Tenn.App. 378. 

84k Ga.—^NTance v. Stockburger, 87 S. 

B. 125, 112 Ga. 90, 81 Am.S.B. 22. 
32 C.J. p 798 note 89. 

86. Ala.—^Ex parte Bennett, 164 So. 
298, 800, 231 Ala. 228, cltlngr Cor^ 
pus J^izis. 

32 aj. p 798 note 40. 

N.C.—^Hockoday v. Lawrence, 72 
S.B. 387, 156 N.C. 319—Smith v. 
Smith. 12 S.B. 1046, 18 S.B. 118, 
108 N.C. 365. 


87. N.C.—^Hockoday v. lAwrence, 72 
S.B. 387, 156 N.C. 819. 

8a Tex.—^Hays v. Spangrenbersr, Civ. 
App., 94 S.W.2d 899—Inman v. 
Texaa Land & Mortgagre Co., Civ. 
App., 78 S.W.2d 1032. 

32 C.J. p 793 note 43. 

88. N.C.—^McNeely v. Jamison, 55 N. 
C. 186—Allison V. Campbell, 21 N. 
C. 162. 

90. Ky.—Graves v. Llgrhtfoot, 9 Ky. 
Op. 868. 

32 C.J. p 798 note 49. 

9L Puerto Rico.—Wilson v. Alta- 
gracia, 8 Puerto Rico Fed. 159. 

9a N.T.—Stock V. Mann, 174 N.B. 
76, 266 N.Y. 100, affirming 241 N. 
Y.S. 36, 229 APP.D1V. 19, which re¬ 
versed 280 N.Y.S. 107, 132 Mlsc. 
474, and motion denied 178 N.B. 
841, 264 N.Y. 607, motion denied 
177 N.B. 183, 256 N.Y. 646. 

Pa.—^In re McGulgan*s Estate, Com. 
PL, 24 WestCo. 71. 
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Statutory anthozlsatlon 
The courts have upheld the validi¬ 
ty of statutes in terms authorizing 
courts of the forum to appoint 
guardians of nonresident Incompe¬ 
tents, and where the Incompetent 
was served with process within the 
state, the court has power to adju¬ 
dicate the question of Insanity and 
to appoint a resident guardian of his 
property within the state.—In re 
Burges* Estate, Tex.Cl^App., 148 
S.W.2d 908. 

93. N.Y.—Bast End Trust Co. of 
City of Harrisburg, Pa. v. Otten, 
174 N.B. 666, 266 N.Y. 288, revers¬ 
ing 243 N.Y.S. 220, 230 App.Dlv. 
707. 

82 C.J. p 798 note 64 [a]. 

94. Mass.—-Wilkinson v. McIntyre, 
150 N.E. 228, 264 Mass. 826. 

N.J.—Brown v. Wallis, 62 A. 476, 68 
N.J.Ba. 791. 

82 aJ. p 664 note 19, p 798 note 64. 
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resident incompetent.®® 

Where a person was appointed guardian in one 
state for the person of the ward, and afterward in 
another state for his estate, the second appointment 
was ancillary to the first, although all the estate of 
the ward was situated in the state of the second ap¬ 
pointment, and accordingly the guardian must ac¬ 
count in the state where he was first appointed.®® 
If the appointment of a general guardian is unau¬ 
thorized, the appointment of a special guardian as 
ancillary thereto is also unauthorized. ®7 An ancil¬ 
lary guardianship is effective until discharged by a 
competent court of the jurisdiction of ancillary ap¬ 
pointment,®® and a decree of restoration to capacity 
entered in the jurisdiction of the incompetent's dom¬ 
icile does not ipso facto, and without an order of 
the court of ancillary jurisdiction, terminate the 
ancillary guardianship, although it does afford 
ground for an order of revocation of the ancillary 
guardianship®® and then for requiring the ancillary 
guardian to make due settlement.^ 

In the case of a resident incompetent, the courts 
lack jurisdiction to- appoint an ancillary guardian 
or committee of his estate;® and, where the court 
has appointed the foreign guardian of one adjudged 
incompetent in a foreign jurisdiction as ancillary 
committee of the incompetent, the court, on proof 
of residence within the state, will vacate the an¬ 
cillary appointment,® order the ancillary committee 
to return full possession and control of his property 


to the petitioner, and order such committee to make 
a due accounting.^ The forced confinement of a 
resident in an insane asylum in another jurisdiction 
•is no evidence of his intent to change his domicile 
or residence,® and a foreign adjudication of lunacy 
is not controlling on the question of the capacity of 
a resident within the law governing appointment of 
a domiciliary guardian or committee.® If the sanity 
of a resident adjudicated insane in a foreign juris¬ 
diction is to become a matter of inquiry and a com¬ 
mittee is to be appointed in the state of the forum, 
it may be done only by appropriate proceedings 
brought for such purpose,*^ and this rule applies not 
only as respects a resident adjudicated insane by a 
foreign court while temporarily within a foreign 
jurisdiction,® but also in the case of one adjudicat¬ 
ed insane while resident in the foreign state of ad¬ 
judication and who subsequently changes his resi¬ 
dence to the state of the forum.® 

Foreign guardians rights in respect of domestic 
property. Generally speaking, a foreign guardian 
or committee of a mental incompetent, by virtue of 
his foreign appointment, has no rights in respect of 
the domestic property of his ward.1® In the absence 
of statute or application of the rule of comity, the 
courts will not surrender domestic property of an 
incompetent to his foreign guardian or commit¬ 
tee,^^ and to entitle him to the possession and con¬ 
trol of such property he must secure an appointment 
as guardian or committee in the state where it is 


95. Oonenrrence 1)7 foraign oonunlt- 

Besldent committee of nonresident 
Incompetent's property In state was 
properly appointed, where foreign 
committee concurred therein.—Seitz 
Estates v. Seitz, 235 N.T.S. 357, 226 
App.Div. 378. 

96L Pa.—Commonwealth v. Rhoads, | 
37 Pa. 60. 

97. Mich.—In re Bassett, 86 N.W. 
97, 63 Mich. 348. 

9a Ala.—Ward v. Stallworth, 11 So. 

2d 374, 243 Ala. 651. 

99. Ala.—Ward v. Stallworth, supra. 

1. XhterveaitloiL in se-ttlemezit pro- 
oeedlngs 

(1) A grantee In deed from ward 
who had been adjudicated restored 
to sanity could intervene in proceed¬ 
ing by Alabama ancillary guardian 
for settlement, whether the settle¬ 
ment was made in probate court or 
after removal into equity court, so 
as to have decree for such amount 
due the ward on settlement as gran¬ 
tee , might be entitled to.—Ward v. 
Stallworth, supra. 

(2) If Alabama ancillary guard¬ 
ianship involving Alabama land of 
Plorlda resident who had .been ad¬ 


judicated Insane and then adjudicat¬ 
ed restored to sanity had been re¬ 
moved into equity, equity court 
would have full power to adminis¬ 
ter the insanity statute so as to af¬ 
ford full relief, in event of interven¬ 
tion by purchaser of such property 
from ward.—Ward v. Stallworth, su¬ 
pra. 

2. N.Y.—In re McHle, 258 N.T.S. 
166, 283 App.Dlv. 388, afElrmed 180 
N.B. 845, 258 N.T. 689. 

3. N.Y.—^In re McHle, supra. 

4. Gredits allowed or denied on ac¬ 
counting 

Ancillary committee, appointed 
without authority for resident, 
should, on returning resident's prop¬ 
erty, be allowed credit for moneys 
actually disbursed for her account, 
but could not deduct commissions or 
attorney's fees.—^In re McHle, supra. 

5. N.Y.—^In re McHle, supra. 

6. Comity extended to decrees of 
sister states does not Justify the 
court in Ignoring Its own statutory 
requirements as to ascertaining the 
necessity for appointment of a 
domiciliary commltteei for an alleged 
Incompetent.—In re Eassler, 19 N.T. 
S.2d 266, 178 Mlsc. 856. 
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7. N.Y.—In re McHle, 268 N.T.S. 
166, 283 App.I>iv. 388, affirmed 180 
N.E. 845, 258 N.Y. 589—In re E:ass- 
ler, 19 N.Y.S.2d 266, 178 Mlsc. 856. 

a N.Y.—In re McHle, 268 N.T.S. 
166, 283 App.Div. 388, affirmed 180 
N.B. 346, 268 N.Y. 589. 

a Proving assumption of incompew 
tenoe 

If it is assumed that one who was 
declared an Incompetent by court of 
a sister state, but who thereafter be¬ 
came a resident of the state, was 
still bereft of a competent mind, and, 
because of such fact, required thg 
appointment of a domiciliary com¬ 
mittee, then the question of his san¬ 
ity and the appointment of such 
committee could only be dealt with 
in an appropriate proceeding, main¬ 
tained as prescribed by statute.—^In 
re Kassler, 19 N.Y.S.2d 266, 178 Mlsc. 
866 . 

Id. Mo.—^Richardson v. Allen, App., 
186 S.W. 252. 

32 C.J. p 793 note 61. 

11. N.Y.—Gasper v. Wales, 227 N.Y. 

S. 421. 223 App.Div. 89. 

32 C.J. p 794 note 67. 
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locatcd.^2 In some jurisdictions by virtue of stat¬ 
ute a foreign guardian or committee who has com¬ 
plied with the conditions therein prescribed may, 
on due application, obtain a transfer to himself of 
domestic funds or property of his . incompetent 
ward.l3 In view of the rule, discussed in Conflict 
of Laws § 14 e, that, in the interest of the ward, 
by comity a guardian appointed in one state may be 
recognized in another, the courts of the state or 
country in which the property is situated may sur¬ 
render it to a foreign appointee as a matter of com- 
ity,i4 where there are no creditors within the ju¬ 
risdiction and no one in interest objects.!® This will 
not be done where the appointment in the foreign 
jurisdiction has been obtained fraudulently.!® 

Where such a transfer is permissible, it is ordi¬ 
narily within the discretion of the court,!7 and it 
will not be done when it is not for the best inter¬ 
ests of the ward.!® In determining whether the for¬ 
eign guardian or the ancillary guardian is to have 
possession of the property or estate within the ju¬ 
risdiction, the sole matter to be considered is the 
welfare of the ward.!® Where no active duties de¬ 
volve on the ancillary guardian which cannot be 


satisfactorily performed by the foreign guardian, 
the ancillary guardianship will not be continued, and 
the estate will be turned over to the foreign guard¬ 
ian.®® An ancillary guardian who wrongfully re¬ 
fuses to turn over to the foreign gpiardian the 
funds in his hands may be liable for interest there¬ 
on.®! 

Voluntary payment, A voluntary payment of 
moneys due his ward to a conservator appointed in 
another state may operate as a discharge of the ob¬ 
ligation in the absence of contrary statute.®® The 
foreign guardian may have an agent to receive mon¬ 
ey due his ward, and payment to such agent will 
discharge the debtor pro tanto.®® 

§ 155. Capacity to Sue or Be Sued 

By virtue of statute and on principles of comity a 
guardian of a mental Incompetent may be permitted to 
sue In the courts of a state other than that in which he 
was appointed; but under other practice such a guardi¬ 
an should secure an ancillary appointment In the state 
of the forum before appearing In behalf of the Incompe¬ 
tent. 

On principles of comity,®4 or by virtue of statu¬ 
tory authorization,®® it has been held that a foreign 


12. N.T.—Matter of Petit, 2 Paige 
174. 

13. in,—^In re Spezigler*a Batate, 282 
IlLApp. 607. 

N.M.—In re Cuellar's Estate, 78 P. 

2d 682, 41 N.M. 669. 

32 C.J. p 793 note 62. 

Statute relating to guardians gen¬ 
erally construed as applicable to per¬ 
mit removal of property of Incom¬ 
petent—Broaddus v. Johnson, 179 So. 
315, 236 Ala. 814. 

Umltations on power 
Under Gen.Code S 110t)9, providing 
that properly Qualified foreign guard¬ 
ian of lunatic “may possess" ward's 
property within state, power of for¬ 
eign guardian is limited, in view of 
S 10991, to similar power possessed 
by guardians appointed by state 
courts.—George v.- Cleveland Trust 
Co.. 158 N.B. 914. 22 Ohio App. 1. 
Colo.—Craig v. Dewey, 176 P. 
836, 65 Colo. 862. 

32 C.J. p 794 note 69. 

Proceedings Miolllary 
Proceedings had in the courts of 
a foreign state, pursuant to which 
the court turned over property of 
the Insane ward to his committee 
appointed in the state of residence, 
were ancillary to those had in the 
state of residence.—In re Bklns, 218 
N.T.S. 162, 126 Misc. 1. 

15. N.T.—-Matter of Rhoades. 172 
N.T.S. 399, 184 App.Dlv. 658. 

14 N.T.—^Matter of Bergmann, 97 
N.T.S. 846, 110 App.Dlv. 688. 

17. Ohio.—George v, Cleveland 


Trust Co.. 163 N.B. 914, 22 Ohio 
App. 1. 

32 C.J. p 794 note 68. 

18. Pa.—^In re Kern, 26 Pa.Dlst. 986. 

19. Colo.—Craig v. Dewey, 176 P. 
836, 65 Colo. 362. 

Partial payment granted 
N.T.—^Matter of Amoroso, 24 N.T.S. 
2d 677, 176 Misc. 830. 

29. Colo.—Craig v. Dewey, 176 P. 
836, 66 Colo. 362. 

21. Colo.—Craig v. Dewey, supra. 

22. Ind.—Schmid & Smith v. Shaw, 
146 N.B. 512, 83 Ind.App. 122. 

23. Mo.—^Femeau v. Whltford, 39 
Mo.App. 311. 

24. The words "general gnardlaa," 
as employed in a statute providing 
that, when an insane or incompe¬ 
tent person is a party, he must ap¬ 
pear either by “general guardian" 
or by guardian ad litem, refer to a 
genered guardian appointed by the 
courts of the forum; but the fact 
that a foreign conservator, undertak¬ 
ing to prosecute an appeal in be¬ 
half of the incompetent, has never 
been appointed general guardian or 
gruardlan ad litem by the courts of 
the forum is not a jurisdlctionea de¬ 
fect, since the courts of the forum 
may recognize his appearance under 
principles of comity.—^BaJcer v. Ba¬ 
ker, 87 P.2d 800, 69 Nov. 168, reheard 
96 P.2d 200, 69 Nev. 163. 

To ooeroe final seWemenl; 

A foreign guardian may come into 
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the courts of the state and sue in 
ecLuIty, as a trustee, to coerce a final 
settlement of an ancillary resident 
guardianship, to avoid the expense 
and inconvenience of two adminis¬ 
trations.—Bowles V. Troll, 175 S.W. 
324, 190 Mo.App. 108—32 C.J. p 794 
note 72. 

25. Ill.—Campbell v. Millar, 84 Ill. 

App. 208. 

Authorization by county court held 
unnecessary.—^Blackburn v. Brown¬ 
ing's Guardian, 63 S.W.2d 347, 246 
Ky. 181. 

Xnoompetent veteran 

Under provisions of federal stat¬ 
utes designed for the protection of 
veterans, it has been held that a 
nonresident conservator of an in¬ 
competent veteran may sue In the 
district court for the District of 
Columbia to recover from the gov¬ 
ernment monthly disability benefits 
under the veterans' war risk policy 
instead of suing in the federal dis¬ 
trict court of the Incompetent's res¬ 
idence, and that in such cases it is 
entirely unnecessary to secure ap¬ 
pointment of an ancillary adminis¬ 
trator to bring suit.—^Plrst Nat 
Bank v. U. S., D.C.D.C., 80 P.Supp. 
730. 

Statute not applicable 

A statute authorizing administm- 
tors and executors appointed in any 
of the states to sue in the state 
courts haja been said not to apply 
to guardians or curators.—^Kindrlck 
V.. Capps, 121 S.W.2d 616, 196 -Ark. 
1169. 
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guardian may sue to enforce the rights of his ward. 
It has been held that a committee should be ap¬ 
pointed to represent a nonresident incompetent de¬ 
fendant,26 and that a foreign conservator is not au¬ 
thorized to enter an appearance, unless he has first 
been appointed committee by the courts of the for- 
um.27 In jurisdictions where the civil law prevails, 
a foreign tutor may defend in an action for parti¬ 
tion, and in order to do so he may exercise his office 
by an agent or attorney in fact,22 

Guardian ad litem. Under a court rule confining 
the power to appoint a guardian ad litem for a men¬ 


tal incompetent to cases where the incompetent is 
not otherwise represented in the action, the court 
may not, on motion of a foreign guardian, appoint 
him as guardian ad litem where the incompetent is 
already represented by an ancillary committee; but, 
if the action brought by the foreign guardian is mer¬ 
itorious, plaintiff is not without remedy, since he 
may present the facts and the refusal of the ancil¬ 
lary committee to act to the court under whose con¬ 
trol the ancillary committee cares for the incompe¬ 
tent’s estate and there obtain appropriate relief 
against him.26 


INSAMTTT. See the C.J.S. titles Criminal Law §§ 
56-64; Insane Persons § 2; and Wills §§ 17-20, 
also 68 C.J. p 432 note 83-p 437 note 29. 

INSAinJS EST Qin, ABJEGTA EATIOEE, OM¬ 
NIA CUM IMPETU ET FUEOEE FAOIT.i 

m SATISFAOTIONIBES NON PEEMITTITirR 
AMPUnS FIEEI QUAM SEMEL FAGTXJM 
EST.2 

INSOEIBEEE. Latin, in the civil law, to subscribe 
an accusation; to bind one’s self, in ease one fails 
in proving an accusation, to suffer the same punish¬ 
ment which the accused would have suffered had he 
been proved guilty.® ^ 

INSGEIPTIO. Latin, in the civil law, a written 
accusation in which the accuser undertakes to suffer 
the punishment appropriate to the offense charged, 
if the accused is able to clear himself of the accu- 
sation.4 

INSGEIPTIONES. The plural of “inseriptio.”^ It 
was the name given by the old English law to any 


written instrument by which anjrthing was granted.*^ 

IN8GE1PTION. Anything written or engraved up¬ 
on a metallic or other solid substance, intended for 
great durability; as upon a tombstone, pillar, tab¬ 
let, medal, ring, etc.^ 

In the civil law, an engagement which a person 
who makes a solemn accusation of a crime against 
another enters into that, if he has accused the other 
falsely, he will suffer the same punishment which 
would have been inflicted on the accused, had he 
been guilty.® 

In modem civil law, the entry of a mortgage, lien, 
or other document at large in a book of public rec¬ 
ords.® 

INSGEUTABLE FAULT. See Collision §§ 18—20, 

INSEGT. A small, usually winged and many-legged, 
invertebrate creature whose body appears to consist 
of several segments; a term used in popular speech 
without exactitude.^® 

For references to particular uses of the word see 
the Descriptive-Word Index. 


26. N.T.—stock V. Mann. 241 N.T.S. 
35. 229 App.Dly. 19, reversingr 280 
N.Y.S. 107, 132 Mlsc. 474, motion 
denied 173 N.B. 841, 254 N.Y. 607. 
and affirmed 174 N.B. 76. 256 N.Y. 
100, motion denied 177 N.B. 188, 
256 N.Y. 545. 

27. JxulBdiotlon over nonresident in¬ 
competent was not obtained by for¬ 
eign conservator’s authorization of 
attorney to appear, where neither 
incompetent nor a committee, ap¬ 
pointed In New York, was served.— 
Stock V. Mann, 174 N.B. 76, 256 N. 
Y. 100, affirming 241 N.Y.S. 86, 229 
App.Dlv. 19, which reversed 230 N. 
Y.S. 107, 182 Mlsc. 474, and motion 
denied 173 N.B. 341. 254 N.Y. 507, 
motion denied 177 N.B. 138. 266 N.Y. 
545. 


Nunc pro timo order of appoint¬ 
ment cannot cure such a Jurisdic¬ 
tional defect.—Stock v. Mann. 174 N. 
B. 76, 265 N.Y. 100, affirming 241 
N.Y.S. 36, 229 App.Dlv. 19, which 
reversed 280 N.Y.S. 107, 182 Mlsc. 
474, "and motion denied 178 N.B. 841. 
264 N.Y. 607. motion denied 177 N.B. 
133, 266 N.Y. 546. 

28. La.—Vick V. Volz. 16 So. 568, 47 
Lia.Ann. 42. 

29. D.S,—Southern Ohio Sav. Bank 
& Trust Co. V. Guaranty Trust Co. 
of New York, D.C.N.Y., 27 F.Supp. 
485. 

1. A maxim meaning ’’He is insane 
who, reason being thrown away, does 
everything with violence and [fury] 
rage."—^Black KD. 
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Applied in Beverley's Case. 4 Coke. 
123b, 128a. 76 Reprint 1118, 16 B.R.C, 
702. 

2. A maxim meaning “In payments., 
more must not be received tiipn has 
been received once for all.”—^Bou- 
vler L.D. 

Applied In Hickmot’s Case, 9 Coke. 
52b. 58a. 

a Black L.D. 

4. Black L.D. 

a Andrews Latln-Bnglish Lex 
a Black L.D. 

7. Black L.D. 
a Black LuD. 

9. Black L.D. 

1<K Century D. 
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Phrases employing the word are set out in the 
note.^1 

INSEOTICIDE. An agent or preparation for de¬ 
stroying insects; an insect powder and defmed 
specihcally as including any substance or mixture of 
substances intended to be used for preventing, de¬ 
stroying, repelling, or mitigating any insects which 
may infest vegetation, man, or other animals, or 
households, or be present in any environment what- 

soever.13 

INSEOUBE. Exposed to danger; not effectually 
guarded, protected, or sustained unsafe, and 
therefore dangerous also apprehensive of danger 
or loss; distrustful; not confident of safety or per¬ 
manence; not secure; suspicious.!^ 

INSEGUEITY OLAUSE. In a chattel mortgage see 
Chattel Mortgages § 182; and in a conditional sales 
contract see the C.J.S. title Sales § 602, also 55 C.J. 
p 1286 note 64-p 1287 note 70. 

INSENSIBLE. In pleading, unintelligible; without 
sense or meaning, from the omission of material 
words, eto.!7 

Phrases employing the word are set out in the 
note.!8 

INSERT. To cause to enter, or be included or 
contained; to introduce; to put or thrust in; to set 
within something.!^ The word “inserting’' generally 
implies something surrounding or inclosing the ob¬ 
ject inserted after the act is completed.^^ 

Inserting name of candidate on ballot by use of 
sticker see Elections § 179. 


IN SESSION. See In 42 C.J.S. p 485 note 83 (70). 

INSETENA. In old records, an inditch; an interior 
ditch; one made within another for greater securi- 
ty.2i 

INSIDE. As a noun, the inner side or surface; the 
part within; interior or internal portion.22 As an 
adjective, of, pertaining to, or lying on, the inside.2S 
As a preposition, in the interior of; on the inside 
of; within; within the sides of.2^ 

In any of its ordinary meanings it has been said 
to be the opposite of “outside.”25 

When used as a preposition of place, “inside” is 
sometimes given as one of the meanings of ^^at,” 
see 7 C.J.S. p 154 note 41, but when the context 
requires, it may be excluded from the scope of that 
word see 7 C.J.S. p 155 notes 68-72. It has been 
contrasted with, or distinguished from, “exterior,” 
used both as a noun and as an adjective, see 35 C.J. 
S. p 292 note 98. 

Phrases employing the word are set out in the 
note.2® 

INSIDIATOBES VIABUM. Latin, highwaymen; 
persons who lie in wait in order to commit some fel¬ 
ony or other misdemeanor.27 

INSIDIOUS. Full of plots; watching for an oppor¬ 
tunity to ensnare, or intended to entrap; sly; 
wily.28 

IN SIGrHT. As specifically applied to ores or miner¬ 
al deposits see the C.J.S. title Mines and Minerals § 
3, also 40 C. J. p 744 note 29. 


11. FhxABM oonatmed 

(1) ''Insect powder,” a dry powder 
used to kill or expel Insects; an in¬ 
secticide or insectifuae, the princi¬ 
pal kinds being the Persian, the Dal¬ 
matian, and the Californian, all of 
which are known as buhach.—^Parke 
V. U. S., La.. 255 F. 983, 934, 936. 167 
C.C.A. 226. 

(2) ''Sting of insect resulting in 
blood poisoning,” as distinguished 
from ''contact with poisonous sub¬ 
stances” see 16 O.J.S. p 1523 note 
49. 

12. Webster New Int.D. 

18. U.S.—Parke v. U. S., supra. 

14b Webster New Int.D. 

IB. Mo.—Sabol V. St. Louis Cooper¬ 
age Co., 282 S.W. 425, 480, 313 Mo. 
627. 

16L Okl.—Territory v. Long Bell 
Lumber Co., 99 P. 911, 920, 22 Okl. 
890. 


17. Black L.D. 

18. Phrases construed 

<1) “Insensible bond” see Bonds S 
1 in Pocket Parts. 

(2) “Insensible conditions,” defined 
generally and as equivalent to “re¬ 
pugnant conditions” see Condition 15 
C.J.S. p 809; and as construed In 
bonds see Bonds § 53. 

19. Ind.—New Albany v. Iron Sub¬ 
structure Co., 40 N.E. 44, 48, 141 
Ind. 500. 

2a U.S.—^Diamond Match Co. v. Sun 
Match Corporation, D.C.N.Y., 9 F. 
2d 696, 701. 

21. Black L.D. 

22. Webster New Int.D. 

23. Webster New IntD, 

24. Webster New Int.D. 

25. Ark.—^Life & Casualty Ins. Co. 
of Tennessee v. De Arman, 90 S.W. 
2d 206, 208, 192 Ark. IL 
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2a Phrases oonstroed 

(1) “Inside of,” as the equivalent 
of "into,” expressing entrance or a 
passing from the outside of a thing 
to its Interior parts.—^Blodgett v. 
Central Vermont By. Co., 78 A. 590, 
591, 82 Vt. 269. 

(2) “Inside repairs,” as Including 
repairs to a trap under a bathtub. 
—Brinsmade v. Gormully, 186 N.T.S. 
106. 

(3) “Inside the shop,” as the 
equivalent of “at the shop.”—^Kaler 
V. Tufts, 16 A. 886, 337, 81 Me. 63. 

27. Black L.D. 

28. Webster New Int.D. 

<<XABldlons maohlnatlons’’ 

Construed as meaning a deceitful 
scheme or plot with an evil design, 
or, in other words, with a fraudu¬ 
lent purpose.—Strong v. Replde, 
Philippine, 29 S.Ct 521, 624, 213 U.S. 
419, 53 L.Ed. 853. 
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PV'SIG^NIA. Badges or distinctiye marks; ensigns 
or arms; also indicia or charaoteristios.^^ 

■’INSILIARnrs. An evil oonnselor.^^ 

JNSILIUM. Evil advice or ootinsel.8i 

JNSIMBL. Latin, together; jointly.82 

Insitmd computassent. Literally "They accounted 
together.”38 The emphatic name given to one of 
fhe common connts, otherwise called "a count upon 
an account stated," those being the two emphatic 
words of the count when it was framed in Latin, 
it being averred that the parties had settled their 
accounts together, and defendant engaged to pay 
plaintiff the balance.^^ It is also the name of a 
writ that lies between two merchants or other per¬ 
sons on an accpunt stated between thenu^e 

insimui ienuit 6ne species of the writ of forme- 
don brought against a stranger by a coparcener on 
the possession of the ancestor, eto.37 

INSENITAOION. In Spanish law, the presentation 
of a public instrument for judicial aotion.88 

mSINUAMI. Latin, in the civil law, to put into, 
hence to deposit a writing in court, answering near¬ 
ly to the modem expression "to file;" also to declare 
or acknowledge before a judicial officer; and so to 
give an act an official form.®^ 

INSIinTATIO. Latin, in old English law, informa¬ 
tion or suggestion.^® 

INSINTJATION. In the civil law, the transcription 


of an act on the public registers, like our recording 
of deeds.^i 

INSIST. To be urgent in action; proceed persist¬ 
ently; persevere.'*^ 

Use of "insist" as synonymous with "claim" said 
to be incorrect see 14 C.J.S. p 1190 note 29; but 
"claimed” as equivalent to "insisted" see 14 C.J.S. 
p 1190 note 39; and "it is insisted" as the legal 
equivalent of "it is contended," when used by a 
party to litigation to denote the assertion of a 
right see 17 G.J.S. p 175 note 6. 

IN SOOIETATIS OONTBAOTIBUS FIDBS EZU- 

BEBET.43 

INSOLATION. In medical jurisprudence, sunstroke 
or heatstroke; heat prostration.^^ 

INSOLENT. Abusive, insulting, offensive, rude, or 
saucy and, with reference to behavio:i^ anything 
said or done rudely.^® It has been described as a 
general term, implying contumacy or the like and 
has been compared with, or distinguished from, 
"contemptuous” and "disorderly** see 27 C.J.S. p 276 
note 24. 

INSOLENTLY. The adverb of "insolent," properly 
applied to anything said or done rudely.^® 

IN SOUDO or IN SOLIDUU. See In 42 C.J.S. p 
491 note 34. 

INSOLUBLE. Not soluble; incapable of being dis¬ 
solved.^® 

IN SOLUTUM. See In 42 C.J.S. p 492 note 46 (36). 


29. Black Ii.D. 

30u Black LuD. 

31. Black Li.B. 

32. Black L.D. 

83. AUu—Jasper Trust Co. v. Lamp- 
kin, 50 So. 887. 889. 162 Ala. 888, 
186 Am.S.B. 88. 24 Ij.R.A.,N.S., 
1287. 

34. Ala.—^Loventhal v. Morris. 16 
So. 672. 678, 108 Alcu 832. 

35. Ala.—^Jasper Trust Co. v. Lamp- 
kin, 50 So. 887, 339. 162 Ala. 888. 
136 Am.S.R. 88. 24 L.R.A..N.S.. 
1237. 

See also Account Stated § 63. 

38 , Pa.—^Fraley v. Blspham, 10 Pa. 

820. 825. 61 Am.D. 486. 

Account stated generally see 1 C.J. 

S. p 691 et sea. 

37. Black L.D. 

See particularly the C.J.S. title Heal 
Actions ^S§ 18. 19, also 62 C.J. P 


1168 note 39-p 1169 note 68 for a 
discussion of the writ of formedon. 

38. Bscrlche Dlccionario. 

39. Black L.D. 

40. Black L.D. 

4L Black L.D. 

Hecord and registration of convey¬ 
ances grenerally see Deeds §S 71-79. 
XusliLiiation of a will 

In the civil law, the first produc¬ 
tion of a will, or the act of leaving 
it with the registrar, in order to 
secure its probate.—^Black TuD, 
Probate of a will and probate pro¬ 
ceedings generally see the C.J.S. 
title Wills § 307 et seq, also 68 a 
J. p 878 note 84 et seq. 

42. Century D. 

43. A maxim meaning “The strict¬ 
est good faith must be exercised in 
partnership ' transactions.”—^Rapalje 
& L.L.D. - 


44. Black L.D. 

45. N.C.—Stats V. Bill. 86 N.C. 873^ 
876. 

Okl.—^Harmon v. State. 60 P.2d 404,. 
407. 69 Okl.Cr. 267. 

46. OkL—^Harmon v. State, supra. 

47. N.T.—In re Nunns. 176 N.T.S. 
868, 868, 188 App.Dlv. 424. 

48. N.C.—State v. Bill, 85 N.C. 878^ 
377. 

49. Century D. 

‘*£a 80 lubls phosphozio add*’ 

As used in statutes relating to 
manures and fertilizers, the term 
meanb phosphoric acid in any form¬ 
er combination which requires the- 
action of an acid upon it to become 
soluble in pure cold water.—^Md. Pub. 
Gen.L. (1888) p 972 art 61 8 8; Va. 
Code (1887) 8 1896. 
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INSOLVENCY 

This Title includes administration of estates af insolvents under local laws for the purpose of dis¬ 
tribution of the assets among creditors, and discharge of the insolvents from liability for their debts ; consti¬ 
tutional and statutory provisions relating thereto; what constitutes insolvency; nature, grounds, limits, 
and subjects of jurisdiction in insolvency cases; and procedure therein. 

Matters not In this Title, treated elsewhere in this work, see DescrlptlTe-Word Ihdeac 

Analysis 

§ 1. Terminology—^p 337 

2. Constitutional and statutory provisions—^p 340 

3. Proceedings for declaration of insolvency, and surrender or seizure of property 

—p342 

4. -Jurisdiction and course of procedure in general—^p 342 

5. -Voluntary proceedings—^p 343 

6. -Involuntary proceedings—^p 346 

7. - Seizure and custody of property—^p 349 

8. Assignment, administration, and distribution of insolvent’s estate—p 3SQ 

9. -Appointment, qualification, and tenure of assignee or trustee—p 350 

10. -Assignment and title, rights, and remedies of assignee or trustee in gen¬ 

eral—^p 351 

11. -Transfers and preferences by insodvents; attachments, and other liens 

—^p 353 

12. -Administration of estate—^p 358 

13. -Actions by or against assignee or trustee—^p 361 

14. - Claims against and distribution of estate—^p 368 

15. -Accounting and discharge of assignee or trustee—^p 379 

16. Composition, respite, or discontinuance—^p 381 

17. Rights, remedies, and discharge of insolvent—^p 383 

18. Appeal and revision of proceedings—^p 392 

19. Costs and fees—^p 394 

20. Offenses against insolvent laws—^p 395 

See also descriptive word index in the back of this Volnme 


§ 1. Terminology 

a. In general 

b. Insolvent 

c. Insolvent law 

a. In Gkneral 

Insolvency generally denotes the state of one whose 
entire property and assets are insufficient to pay his 

1. IT.S.—Commerce Trust Co. v. 

Woodbury. C.C.A.MO., 77 F.2d 478, 

488. cltingr Oozpus Jnxts, and mod¬ 
ifying. D.C., Woodbury v. Picker¬ 
ing Lumber Co., 10 P.Supp. 761, 
and certiorari denied Woodbury v. 

Commerce Trust Co., 66 S.Ct. 184, 

296 tr.S. 614, 80 L.Ed. 435—In re 
Wil-Low Cafeterias, D.C.N.T., 22 
F.Supp. 617, reversed on other 
grounds, C.C.A,. 95 F.2d 806. 115 
A.L.R, 1184, certiorari denied Wil¬ 
low Cafeterias v. 650 Madison 
Avenue Corporation, 58 S.Ct 950. 

304 TJ.S. 567. 82 JUBd. 1633. 

44 C.J.S.—22 


debts, but the term Is frequently used In the more re¬ 
stricted sense to express the Inability of a person to pay 
his debts as they become due in the ordinary course of 
business. 

Insolvency has various meanings,^ the differences 
arising from the nature of the cases or from the ap¬ 
plication of the term to different classes of debtors,^ 
and manifold confusion is found in the cases.^ It 

478, 489, modifying, D.C., Wood¬ 
bury V. Pickering Lumber Co., 16 
F.Supp. 761, and certiorari denied 
Woodbury v. Commerce Trust Co., 
56 S.Ct. 134, 296 U.S. 614, 80 L. 
Bd. 436. 

“This confusion has arisen obvi¬ 
ously from the fact that in many 
cases the courts, as also counsel in 
their citations, paid no attention to 
the nature of the case from which 
the definition was taken when they 
were called on to define insolvency, 
or Its antonym. , solvency.**—Com- 


N.Y.—^French v. Andrews, 30 N.Y.S. 

796, 81 Hun 272, 274. 

Ohio.—^Eastman v. State, 1 N.B.2d 
140, 131 Ohio St. 1. 

Tex.—Jackson v. Steele, Com.App., 67 
S.W.2d 95—^Traders & General Ins. 
Co. V. Davis, Clv.App., 142 S.W.2d 
826. 

SL U.S.—Toof V. Martin, Ark., 18 
Wall. 40. 20 L.Bd. 481. 

Mo.—Ring v. Charles Vogel Paint & 
Glass Co., 44 Mo.App. 111. 

3. U.S.—Commerce Trust Co v. 
Woodbury, C.C.A.MO., 7T F.2d 
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may be said to have two distinct and well defined 
significations.^ 

In its general and popular meaning insolvency de¬ 
notes the state of one whose entire property and 
assets, when converted into money without unrea¬ 
sonable haste or sacrifice, are insuflBicient to pay his 
debts,6 or his general inability to pay his debts,® 
this definition being the same as in some of the 
state insolvency laws.^ However, the term is fre¬ 
quently used in the more restricted sense to express 
the inability of a person to pay his debts as they 
become due in the ordinary course of business,® 


and it is generally so used when applied to per¬ 
sons in commercial pursuits,® although not always 
so used even as to such persons.^® Sometimes both 
of the foregoing definitions of the term correctly 
describe a debtor’s condition.il 

The question of insolvency under any of the dif¬ 
ferent definitions must necessarily depend on the 
facts and attendant circumstances of the particular 
case,i2 as well as on the context of the statute or 
instrument or on some other connection in which the 
term is used ;i® thus the word may be employed in 
a restricted and technical sense as importing “le- 


naerce Trust Co. v. Woodbury, su¬ 
pra. 

4w Cal.—Ruggrles v. Cannedy, 58 P. 
911, 127 Cal. 290, 46 L..R.A. 371, 
opinion adhered to 69 P. 827, 127 
Cal. 290, 46 L.B.A. 871. 

32 C.J. p 806 note 4. 

5. Ala.—^Alabama lilme & Stone Co. 
V. Adams, 133 So. 580, 222 Ala. 538. 
citing: Corpus Juris. 

Cal.—^In re Bogrsa* Estate, 121 P.2d 
678, 19 Cal.2d 824, prior opinion, 
App., 112 P.2d 961—Cain v. Rich¬ 
mond. 14 P.2d 646, 126 Cal.App. 
264. 

Hawaii.—Corstorphine v. Bishop Na¬ 
tional Bank of Hawaii at Honolu¬ 
lu, 83 Hawaii 315. 

IlL—^People V. Stevens, 198 N.B. 154, 
358 Ill. 391. 

Ohio.—^Eastman v. State, 1 N.E.2d 
140, 181 Ohio St 1. 

Pa.—Blanarlk v. Slavic Progrressive 
Beneficial Union of Ambridgre, 187 
A. 272, 123 Pa.Super. 406. 

Tex.—^Traders & General Ins. Co. v. 
Davis, Civ,App., 142 S.W.2d 826, 
832, quoting: Corpus Juris—Etter v. 
Tuck, Civ. App., 91 S.W.2d 876— 
Duree v. .^tna Ins. Co., Clv.App., 
66 S.W.2d 764, citing: Corpus Ju¬ 
ris. 

82 C.J. p 805 notes 5—7. 

Corpus Juris has been cited in a 
case in which it was Jield that the 
alleg:atlons which apparently were 
Intended to charg:e, as a ground for 
equitable relief, the Insolvency of 
relator were wholly insufficient to 
do so, as they did not conform to 
any accepted definition of Insolvency. 
—^Brownlng:-Ferris Machinery Co. v. 
Thomson, Tex.Clv.App., 65 S.W.2d 
168, 170. 

‘‘solvency*’ implies debtor’s pres¬ 
ent ability to pay all his debts out 
of his estate, as well as such condi¬ 
tion of his property that it may be 
reached and subjected by leg;al proc¬ 
ess, without his consent, to payment 
of such debts.—Graf v. Allen, 74 S. 
W.2d 61, 230 Mo.App. 721. 
e. U.S. —Cunnlngrham v. Norton, 
Tex., 8 act. 804, 126 U.a 77, 81 

Ii.Ed. 624. 

82 C.J. p 805 note 8. 


On a particular day 
The mere f€Lct that a corporation 
or an individual is unable to pay its 
debts on a particular day does not 
constitute 'Insolvency.”—Wlggrins 

Co. V. McMinnville Motor Car Co., 
226 P. 814, 111 Or. 128. 

7. N.T.—Brown v. Guichard, 74 N. 

T.S. 736, 37 Misc. 78. 

82 C.J. p 806 note 11. 

a U.S.—In re Wil-Low Cafeterias, 
C.C.A.N.T., 96 F.2d 306, 116 A.L..R. 
1184, reversing:, D.C., 22 F.Supp. 
617, and certiorari denied Wll-Low 
Cafeterias v. 650 Madison Avenue 
Corporation, 58 S.Ct. 960, 304 U.S. 
567, 82 L.Ed. 1533. 

Cal.—Cain v. Richmond, 14 P.2d 646, 
126 CaLApp. 254. 

Ill.—Sherwin-Williams Co. v. Wat¬ 
son Industries, Inc., 277 IlLApp. 
586. 

Mo.—^Bushman v. Bushman, 279 S.W. 
122, 126, 311 Mo. 651, citing Ck>r- 
pus Juris—Graf v. Allen, 74 S.W. 
2d 61, 230 MO.APP. 721. 

N.J.—Central-Penn Nat. Bank v. New 
Jersey Fidelity & Plate Glass Ins. 
Co., 177 A. 441, 117 N.J.Eq. 648— 
Long: V. Republic Varnish Enamel 
& Lacquer Co., 169 A. 860, 116 N.J. 
Eq. 212. 

N.D.—^Huether v. Baird, 244 N.W. 
125, 127, 62 N.D. 484, citinff Corpus 
Juris. 

Ohio.—^Eastman v. State, 1 N.E.2d 
140, 181 Ohio St. 1. 

Pa.—^Blanarik v. Slavic Pro^essive 
Beneficial Union of Ambridg:e, 187 
A. 272, 128 Pa.Super. 406. 

Tex.—Jackson v. Steele, Com.App., 
67 S.W.2d 96—^Traders & General 
Ins. Co. V. Davis, Civ.App., 142 
S.W.2d 826—^Mlcarley Mining: Co. 
V. ' Carpenter, Civ.App., 21 S.W.2d 
711. 

Wash.—Guaranty Trust Co. v. Ya¬ 
kima First Nat. Bank, 38 P.2d 884, 
179 Wash. 616. 

32 C.J. p 806 note 12. 

Jb. the ahsenos of statute 

(1) "Insolvency” has been held to 
mean inability to meet oblig:atlons as 
they mature, in absence of statute.— 
In re Schulte Retail Stores Corpora^ 
tion, D.aN.T., 22 F.Supp. 612. 
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(2) The New York Debtor and 
Creditor Law, defining: "insolvency" 
as excess of liabilities over assets, 
applies only to cases involving con¬ 
veyances In fraud of creditors, and 
does not set forth the general defini¬ 
tion of "Insolvency" under New York 
law.—^In re Wil-Low Cafeterias, D.C. 
N.Y., 22 F.Supp. 617, reversed on 
other grounds, C.C.A., 95 F.2d 306, 
115 A.L.R. 1184, certiorari denied 
Wll-Low Cafeterias v. 660 Madison 
Avenue Corporation, 58 S.Ct 960, 
304 U.S. 567, 82 L.Ed. 1633. 

9. U.S.—In re Wil-Low Cafeterias, 
supra. 

Okl.—Illinois Refining Co. v. Illinois 
Oil Co., 264 P. 904. 130 Okl. 27. 

82 C.J. p 806 note 13. 

“Solvent,” as applied to merchant 
or trader, means ability to pay one's 
debts in usual and ordinary course of 
business.—^Boone County v. Cantley, 
61 S.W.2d 66, 330 Mo. 911. 
la W.Va.—Wolf v. McGugln, 16 S. 

B. 797, 37 W.Va. 662. 

32 C.J. p 807 note 14. 

IL U.S.—Toof V, Martin, Ark., IS 
Wall. 40, 20 L.Bd. 481. 

Minn.—Thompson v. Johnson, 67 N. 
W. 223, 56 Minn. 516. 

12 . U.S.—Commerce Trust Co. v. 
Woodbury, C.C.A.M 0 .. 77 F.2d 478, 
modifying, D.C., Woodbury v. Pick¬ 
ering Lumber Co., 10 F.Supp. 761, 
and certiorari denied Woodbury v. 
Commerce Trust Co., 66 S.Ct 184, 
296 U.S. 614, 80 L.Ed. 435. 

82 C.J. p 807 note 20. 

Failuxe to pay disputed claim 
Failure to pay claim, as long as 
failure is due not to inability but 
to dispute as to amount or validity, 
cannot constitute insolvency.—Velcut 
Co. V. U. S. Wrench Mfg. Co., 140 A 
801, 16 Del.Ch. 40. 
bitentlous or hopes 
Insolvency is unaffected by Inten¬ 
tions or hopes of persons affected.— 
Steele v. Randall, C.C.ANeb., 19 F> 
2d 40. 

13. U.S.—In re Walker, aC.AN.Y., 
93 F.2d 281, 288—Commerce Trust 
Co. V. Woodbury, C.C.AM 0 ., 77 F. 
2d 478, modifying, D.C., Woodbury 
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gal insolvency/*!^ or proceedings in insolvency, 
or, again, as meaning some overt and notorious act 
of insolvency which the law recognizes as insolven¬ 
cy.!® The meaning of the term “insolvency” as ap¬ 
plied to banks is discussed in Banks and Banking § 
486; or as applied to corporations generally in Cor¬ 
porations § 1372; or as to what constitutes insol¬ 
vency as an element of an alleged fraudulent con- 
ve 3 rance in Fraudulent Conveyances § 106; or with 
respect to the right of stoppage in transit in the C. 
J.S. title Sales § 404, also 55 CJ. p 909 notes 20-41 ; 
or under the Bankruptcy Act in Bankruptcy §§ 72, 
214, 230, 

^^Insotveni or failing circumstances/^ The phrase 
“in insolvent circumstances** is sometimes defined by 
statute as meaning that the whole property and 
credits are not equal in amount, at a fair appraise¬ 
ment, to the debts due by the person.!"^ The phrase 
“in failing circumstances,** sometimes used in stat¬ 
utes, has been held to describe the condition of one 
who has not sufficient assets to pay his debts!® or, 
on the other hand, to characterize one who, being 
insolvent in fact, is acting in contemplation of ac-, 
tually stopping his business because he is utterly 
incapable of carrying it on.!® 

"/n contemplation of insolvmcy/* The words “in 
contemplation of insolvency^ or equivalent phrases, 
have been held, sometimes as used in insolvent laws, 
to intend not only contemplation solely of being an 


§ 1 

insolvent, but also contemplation of actually stop¬ 
ping business because of insolvency and incapacity 
to carry it on; the contemplation of something more 
than a state of insolvency, an act of insolvency, or 
an application to be declared an insolvent.®® The 
meaning of the phrase may be affected to some ex¬ 
tent by associated words and provisions in the stat¬ 
ute.®! 

'"Adjudication of insolvency/* “Adjudication of 
insolvency’* is the term usually applied to the or¬ 
der of court adjudging the person against whom or 
by whom the petition has been filed as an insol¬ 
vent. It means an actual formal adjudication as 
contradistinguished from the mere filing of a pe¬ 
tition to procure such an adjudication.®® 

b. Xnaolvent 

''Insolvency*' and ''fnaolvent" have been treated by 
the courts as terms of Identical import. 

“Insolvency** and “insolvent** have been treated 
by courts as terms of identical import,®® and, with 
the qualifications and exceptions mentioned supra 
subdivision a of this section, the term “insolvent” 
has been employed to designate a debtor whose en¬ 
tire assets are not sufficient to pay all his debts ;®^ 
one under general inability to pay,®® or whose prop¬ 
erty is not in such a situation that all his debts may 
be collected out of it by legal process,®® or, more 
frequently, a debtor who is not able to pay his debts 
in the usual course of business®*^ or meet his pecuni- 


V. Pickering: Lumber Co., 10 F. 
Supp. 761, and certiorari denied 
Woodbury v. Commerce Trust Co., 
66 S.Ct 184, 296 U.S. 614, 80 L. 
Ed. 485. 

IlL—^People V. Stevens, 193 N.H. 154, 
868 Ill. 391. 

Tex.—Jackson v. Steele, Com.App., 67 
S.W.2d 96. 

82 C.J. p 808 note 21. 

14. U.S.—^Thelusson v. Smith, Pa., 2 
Wheat. 396, 4 L.Ed. 271, aiflrmlngr 
28 F.Cas.No.18.878, PetC.C. 196. 

82 C.J. p 808 note 22. 

15. Conn.—^Hayden v. Allyn, 11 A. 
31, 66 Conn. 280. 

32 C.J. p 808 note 28. 

19, Mass.—Bartlet v. Prince, 9 

Mass. 431, 435, affirmed 8 Cranch 
481, 8 L.Ed. 614. 

82 aj. p 808 note 24. 

17. La.—^Kennedy v. New Orleans 
Sav. Inst., 36 La.Ann. 1, 8. 
la Tex.—Brown v. State. 162 S.W. 
889, 71 Tex.Cr. 868. 

19. Conn.—Appeal of Millard, 25 A. 

668 , 62 Conn. 184. 

82 C.J. p 809 note 60. 

ao. Wls.—^Barnes v. Oshkosh Nat. 

Bank, 71 N.W. 602, 97 Wls. 16. 

82 aj. p 809 note 61, p 810 note 62- 
p 811 note 65. 


Transfer or preference In contempla¬ 
tion of insolvency see Infra § 11 a 
(2) (b). 

ai. Mass.—Gorham v. Stearns, 1 
Mete. 866. 

32 C.J. p 811 note 67. 

Too rigid oonstmotion avoided 
It has been said that while the 
words above quoted. If rightly con¬ 
strued, will vindicate the wisdom of 
the legislature in adopting the stat¬ 
ute, a too rigid construction will 
not only defeat Its real object, but 
will, by tying the hands of embar¬ 
rassed and struggling debtors, bring 
bankruptcy on many who might oth¬ 
erwise escape it.—^Thompson v. Heff¬ 
ner, 11 Bush, Ky., 368. 

aa. Md.—Boberts v. Edle, 86 A. 820, 
85 Md. 181, 186. 

82 C.J. p 812 note 67. 
as. Me.—^Woodman v. Butterfield, 
101 A. 25, 116 Me. 241. 

82 C.J. p 808 note 29. 

94. N.C.—Unaka and City Nat Bank 
of Johnson City, Tenn., v. Lewis, 
169 S.E. 312, 201 N.C. 148. 

32 C.J. p 808 note 31. 

Oorpim Joris has been oited In a 
case In which It was held that the 
allegations which apparently were 
Intended to charge, as a ground for 
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equitable relief, the Insolvency of* 
relator were wholly Insufficient to'do 
so, as they did not conform to any 
accepted definition of insolvency.— 
Brownlng-Perrls Machinery Co. v. 
Thomson, Tex.Clv.App., 65 S.W.2d 
168, 170. 

“Solvent," in general application,, 
means having property of sufficient 
value to discharge all owner's debts. 
—Boone County v. Cantley, 61 S.W.. 
2d 56, 330 Mo. 911. 

“Solvent debtor" Is a person wha 
has sufficient property to pay all his- 
debts.—U. S. Pipe & Foundry Co. v. 
City of Homell. 263 N.T.S. 89, 146 
Mlsc. 812. 

as. N.T.—-Kunzler v. Kohaus, 5 Hill 
817. 

as. Mo.—^Mitchell v. Bradstreet Co.,. 
22 S.W. 858, 116 Mo. 226, 38 Am.S. 

R. 692, 20 L.B.A. 188. 

32 C.J. p 809 note 33. 

27, Iowa.—McCandless v. Hazen, 6T 
N.W. 266, 98 Iowa 821. 

32 C.J. p 809 note 34. 

BTeaning at ooxnaiunL law 
N.T.—^American Castype Corporation 
V. Nlles-Bement-Pond Co., 42 N.T. 

S. 2d 638, 266 App.Dlv. 667, revers¬ 
ing 29 N.T.S.2d 888, 177 Mlsc. 13. 
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ary engagements.28 So too the term may be used 
as referring only to one who has been judicially 
declared to be insolvent.29 In deciding whether a 
payment or transfer is voidable as made by one who 
was at the time insolvent, the courts of a state will 
accord to the term “insolvent” the meaning ascrib¬ 
ed to it by the courts of the state where the trans¬ 
action took place.3® 

An insolvent partnership has been defined both 
as one which has not sufficient property and effects 
to pay all of its debts®^ and as one which is un¬ 
able to pay its debts in the ordinary course of busi¬ 
ness.®® A partnership cannot with. strictness be 
said to be insolvent while any of the partners are I 
able to pay its debts.®® Whenever the adjective “in- , 
solvent” is used to define the condition of a dece¬ 
dent’s estate it has the same signification as when 
used with respect to the financial status of a living 
person.®^ 

c. Insolvent Law 

An ^Mnsolvent law'* Is a positive regulation made 
by the legislature to exonerate the person or property 
of a debtor and to relieve him from the pressure of 
creditors. 

An “insolvent law” is a positive regulation made 
by the legislature to exonerate the person or prop¬ 
erty of a debtor and to relieve him from the pres¬ 
sure of creditors.®6 Such laws belong to the same 
family, and are often nearly, if not altogether, iden¬ 
tical with what, by way of eminence, are called bank¬ 
rupt laws.®® There is, however, no proper analogy 
between insolvent laws, correctly so called, and 
those principles of the common law which allow and 


sanction the conveyance of his property by a debtor 
for the equal benefit of all his creditors,®*^ or be¬ 
tween an insolvent law and a statute which, for the 
better protection of creditors, prescribes a mode for 
the administration of the estates of insolvents under 
assignments made by the debtors themselves, which 
would be good at common law.®® However, a gen¬ 
eral assignment law of a state which provides for a 
release of an insolvent assignor is an insolvent 
law,®® and is operative as to property in another 
state only as far as the courts of the latter choose 
to respect it.**® 

§ 2. Constitutional and Statutory Provisions 

a. In general 

b. Construction 

c. Repeal 

a. In Gleneral 

A state Insolvent law which assumes to authorize 
the discharge of debtors without payment of their debts 
in full Is void as to preSxIstIng contracts. State Insol¬ 
vent laws have no extraterritorial effect. 

While a state insolvent law which assumes to au¬ 
thorize the discharge of debtors without payment 
of their debts in full is void as to preexisting con- 
tracts,^! an objection that the law is invalid is waiv¬ 
ed if the creditor proves his claim in the insolvency 
proceeding and receives dividends on it, and he is 
estopped afterward to raise such objection,^® and a 
discharge from a debt contracted before the enact¬ 
ment of the law is valid and operative, where such 
law supersedes a former law which was in force at 
the time the debt was contracted, and under which 
the debtor could have obtained a discharge.**® How- 


SS. U.S.—^In re Woods, D.C.Fa., 30 
F.Cas.No.17.990. 

S.C.—^Alexander v. Gibson, 10 S.C.Li. 
480. 

82 C.J. p 809 note 36. 
fid. U.S.—Thelusson v. Smith, Pa., 2 
Wheat. 398. 4 L.Bd. 271, aJHrmlng 
28 F.Cas.No.13.878. Pet.C.C. 196. 

32 C.J. p 809 note 36. 

30l Me.—Woodman v. Butterfield, 
101 A. 26, 116 Me. 241. 

32 C.J. p 809 note 38. 

31. Va.—^McArthur v. Chase, 13 
Gratt. 683, 64 Va. 683. 

32 C.J. p 809 note 40. 

32. Mich.—^Munson v. Bills, 26 N.W. 
306, 68 Mich. 386. 

32 C.J. p 809 note 41. 

33. U.S.—^Francis v. McNeal, Pa., 88 
S.Ct. 701, 228 U.S. 696, 67 Ii.Bd. 
1029. 

32 C.J. p 809 note 42. 

34. N.C.—Silver Valley Min. Co. v. 
North Carolina Smelting Co., 26 
S.B. 964, 119 N.C. 417. 


Insolvent estates of decedents see 
Executors and Administrators S§ 
667-687. 

35. Idaho.—Greene v. Bice, 186 P. 
249, 32 Idaho 604. 

32 C.J. p 811 note 69. 

36. Mich.—Cook v. Rogers, 31 Mich. 
391. 

37. Mich.—Cook v. Rogers, supra. 

38. Tex.—^Keating v. Vaughn, 61 
Tex. 618—^Patty-Joiner & Eubank 
Co. V. Cummins, Clv.App., 69 S.W. 
297. 

39. U.S.—Security Trust Co. v. 
Dodd. Minn., 19 S.Ct. 646. 173 U.S. 
624, 43 L.Ed. 886. 

32 C.J. p 812 note 68. 

40. U.S.—Security Trust Co. v. 
Dodd, supra. 

41. Tex.—^Doan v. Cattle Raisers 
Loan Co.. 86 S.W.2d 1082, 127 Tex. 
1 , denying error Cattle Raisers 
Loan Co. v. Doan, Clv.App., 86 S. 
W.2d 262, error refused. 

32 C.J. p 813 note 83. 
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When nothing 'buA payment of the 
debt In full will release the debtor 
under an Insolvent law, the latter 
cannot possibly Impair the obligation 
of existing contracts.—^Zacharlas v. 
Imperial Stain Paint & Filler Co., 11 
Pa.Dlst 171. 

Presumption 

In construing an insolvent law, a 
court will presume, as far as the 
language of the statute may permit, 
that the legislature Intended to keep 
within constitutional limits. 

Me.—Chlpman v. Peabody, 84 A. 77, 
88 Me. 282. 

N.H.—^Leavitt v. Lovering, 15 A. 

414, 64 N.H. 607, 1 L.R.A. 68. 

Pa.—Smith v. Speakman, 10 Pa.Dl8t 
699. 

42. ' Me.—^Fogler v. Clark, 14 A. 6, 
80 Me. 237. 

Mass.—^Bustls v. Bolles, 16 N.E. 286, 
146 Mass. 413, 4 Am.S.R. 327, ap¬ 
peal dismissed 14 S.Ct 181, 160 U. 
S. 361, 37 L.Bd. 1111. 

43. CaL—Hundley v. Cl^ey, 4 P. 
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ever, state insolvency law is not invalid as applied 
to debts created after the passage thereof,and 
a contract made subsequent to the enactment of an 
insolvent law is subject thereto after such law, sus¬ 
pended in its operation by a later federal bankruptcy 
act, revives by repeal of the latter.45 

The validity of state insolvency laws with respect 
to various provisions in the constitution is consid¬ 
ered in Constitutional Law §§ 237, 387, 612. 

Extraterritorial effect of insolvent laws. Insol¬ 
vency statutes have no extraterritorial force or ef¬ 
fect, and proceedings instituted thereunder are lim¬ 
ited to the particular jurisdiction in which they are 
brought^® One state will not enforce the provi¬ 
sions of the insolvency laws of another state or in 
any wise give effect thereto^^ 

b. Construction 

The rules relating to the eonetructlon of statutes 
generally apply to the construction of Insolvency laws. 

The rules relating to the construction of statutes 
generally, discussed in the CJ.S. title Statutes §§ 
311-440, also 59 CJ. p 943 note 29-p 1196 note 61, 
have been applied to the construction of insolvency 
laws.^® Thus the court will attempt to ascertain 
the intention of the legislature^® and will consider 
the various provisions of an insolvency law as a 
whole,®® the policy and purpose thereof,®^ the results 
and consequences of any proposed construction,®® 
the meaning of the language used,®® extrinsic aids 
to construction,®4 and the rules relating to provi¬ 
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sions in derogation of sovereignty®® or in deroga¬ 
tion of common law or common right.®® 

As remedial statutes. Laws providing for the ap¬ 
propriation of a debtor’s property on principles of 
equality and justice among all his creditors are 
classed as remedial statutes®"^ and, like other stat¬ 
utes of that nature, are to be liberally construed.®® 
Especially should such construction be given to the 
provisions of an insolvent law giving priority to 
claims for wages, since those provisions are found¬ 
ed on a sound public policy;®® but this rule cannot 
be invoked for the purpose of sustaining a deci¬ 
sion not based on the letter or spirit of the legisla¬ 
tive enactment.®® The statutory description of 
claims provable against an insolvent estate is enti¬ 
tled to the broadest construction compatible with 
the terms in which the legislature has expressed its 
intention.®! 

Where a statute has been liberally applied in long 
continued usage and practice thereunder, it furnish¬ 
es a strong ground for adopting the same view.®® 
While an insolvent law should be liberally construed 
for the purpose of effectuating an evident intention 
to prevent an insolvent debtor from making prefer¬ 
ences among his creditors,®® it cannot be extended 
in that behalf to cases not embraced by its language 
or its spirit.®^ Since the right accorded by law to 
an unfortunate debtor to cede his property to his 
creditors and thereby be relieved from pursuit for 
debts is a privilege enacted exclusively for him,®® 
it has been declared that the rule of strict construc- 
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288. 85 Cal. 368. followed in Pom¬ 
eroy V. Gresroivy. 6 P. 493, 66 Cal. 
574. 

3S 'C.J. p 818 note 86. 

44, U.S.—Brown v. Smart. Md.. 12 S. 

Ct. 958. 146 U.S. 464, 36 LuEd. 778. 
32 C.J. p 813 note 87. 

46. Mass.—^Austin v. Caverly, 10 
Mete. 832. 

32 C.J. p 813 note 89. 

Revival of state insolvency laws by 
repeal of bankruptcy law see 
Bankruptcy § 17. 

46. U.S.—King: V. Cross. R.I., 20 S. 
Ct 131. 175 U.S. 896. 44 L.Ed. 211. 

32 C.J. p 814 notes 96. 97. 

Corpus Juris lias been cited in a 
case in which the text rule was held 
not applicable.—McDonald v. Pacific 
States Life Ins. Co.. 124 S.W.2d 1167, 
1159, 344 Mo. 1. 

47. IIL—Rhawn v. Pearce. 110 Ill. 
350, 51 Am.R. 691. 

82 aJ. p 814 note 98. 

Nonresidents' as not concluded by 
dlschargre see infra § 17. 

48. La.—^McManus’ Syndic v. Jew¬ 
ett 6 La. 680. 588. 

82 C.J. p 814 note 2-p 819 note 28. 


46. La.—^Montesguieu v. Hell, 4 La. 

61, 28 Am.D. 471. 

82 C.J. p 816 notes 81, 32. 

sa Mass.—Whitney v. Willard, 13 
Gray 203. 

82 C.J. p 818 notes 80-95. I 

61. Me.—^Boyd v. Partridge, 47 A. 
911, 94 Me. 440. 

32 C.J. p 815 note 34. p 816 notes 35- 
44. 

58. Mass.—Wall v. Lakln, 13 Mete. 
167. 

32 C.J. p 816 notes 46-50. 

53. N.T.—^Tompkins v. Hunter, 43 
N.B. 632, 149 N.T. 117. 

32 C.J. P 817 notes 59-78. 

54. U.S.—^U. S. V. State Bank of 
North Carolina, N.C.. 6 Pet 29, 
8 L.Ed. 308. 

32 C.J. P 818 note 8. p 819 notes 9- 
15. 

66. U.S.—Vlllere v. U. S., C.aA.La.. 
18 P.2d 409, 58 A.L.R. 571, certio¬ 
rari denied 48 S.Ct. 29, 275 U.S. 
582. 72 L.Bd. 410. 

Ma—Cape Elizabeth v. SkllUn, 12 A. 
548, 79 Me. 693. 
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Farmers' Bank, 31 Conn. 63. 

Me.—Appeal of Hawkes. 70 Me. 213. 

58. Me.—^Appeal of Hawkes, supra. 

59. IIL—Seymour v. Berg. 81 N.H. 
839, 227 Ill. 411. 10 Ann.Cas. 340. 

82 C.J. p 815 note 11. 

60l Ohio.—^Davls v. Greenlee, 18 
Ohio Clr.Ct 229. 7 Ohio Cir.Dea 
111 . 

82 C.J. p 815 note 13. 

61. Mass.—^Lothrop v. Reed, 13 Al¬ 
len 294. 

32 C.J. P 816 note 14. 

68. U.S.—U. S. V. State Bank of 
North Carolina, N.C.. 6 Pet 29. 
8 L.Ed. 808. 

63. Ky.—^Terrill v. Jennings, 1 Meta 
450. 
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82 C.J. p 815 note 18. 
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tion must be applied to an insolvent law to the ex¬ 
tent that he who asks to enjoy its benefits must com¬ 
ply strictly with its requirements.®® However, such 
a law should be construed with a degree of liberal¬ 
ity in favor of the debtor where it is sought to con¬ 
tinue his imprisonment for alleged failure to com¬ 
ply with the statute.®^ 

Construction as mandatory or directory. A stat¬ 
ute providing that the insolvency court “may** re¬ 
strain or stay executions as to real estate was con¬ 
strued to be'mandatory and as requiring the court, 
whenever occasion arises, to exercise the power 
conferred, the fact that the statute made no men¬ 
tion of the circumstances or conditions on which ju¬ 
dicial discretion was to be based being regarded as 
conclusive that no such discretionary power was in¬ 
tended.®® However, a statutory requirement that 
the assignee in insolvency cause the deed of assign¬ 
ment to be recorded in every county in which there 
was real estate of the debtor, being found in a long 
section containing many other provisions as to the 
course of his official proceedings which concerned 
matters to be done by him after the estate had vest¬ 
ed by the assignment, was held not to make his ti¬ 
tle dependent on his performance of the duty to 
record the assignment®® 

c. Repeal 

state insolvency laws may be amended or repealed 
in whole or In part, the same as any other statute. 

No vested right in a constitutional sense is con¬ 
ferred by an insolvent law and the latter may be 
amended or repealed in whole or in part the same 
as any other statute,^® and where a provision in an 
insolvent law cannot stand and be enforced with 
provisions on the same subject in a later law, the 
former is repealed by implication and without any 
express repealing clause.^^ 

§ 3. Proceedings for Declaration of Insolven¬ 
cy, and Surrender or Seizure of Prop¬ 
erty 

Proceedings for the declaration of insolvency and 


the surrender or seizure of property are considered 
infra §§ 4-7. 

Examine Pocket Parts for later cases. 

§ 4. -Jurisdiction dnd Course of Proce¬ 

dure in General 

a. Courts having jurisdiction and nature 

thereof 

b. Jurisdiction dependent on residence 

or place of business 

c. Procedure in general 

d. Record of proceedings 

a. Oonrts Having Jurisdiction and Nature 
Thereof 

Jurisdiction of Insolvency proceedings depends on 
constitutional or statutory provisions. The proceedings 
are In rem or at least quasi in rem. 

Since proceedings in insolvency are not, strict! 
juris, either proceedings in law or in equity, but 
a new remedy or proceeding, created by the statutes 
of the several states,'^^ their administration has been 
vested in certain state courts, independent of their 
common-law or chancery powers as courts of gen¬ 
eral jurisdiction.'^® Although, jurisdiction is thus, 
committed to a court of general original jurisdic¬ 
tion, such court is quoad hoc an inferior court and 
must pursue the statute strictlyand its jurisdic¬ 
tion must be made to appear affirmatively in the 
record.*^® Jurisdiction of insolvency proceedings is 
sometimes expressly conferred by the state consti¬ 
tution on a particular court.7® A discharge in in¬ 
solvency proceedings by a court having no jurisdic¬ 
tion of the subject matter may be attacked collater- 
ally'^7 a legislature has no power to validate 
insolvency proceedings which the highest court of 
the state has adjudged void for want of jurisdic¬ 
tion.*^® Having acquired jurisdiction, an insolven¬ 
cy court has a right to determine all questions prop¬ 
erly presented to it for determination, whether its- 
decision is correct or erroneous.^® 

Proceedings in insolvency are not an “action** 
within the meaning of that word in a statute provid¬ 


er Cal.—^McAllister v. Strode, 7 Cal. 
428. 

82 C.J. p 816 note 20. 

67. Gcu—^Mlrns. v. Lockett. 20 Ga. 
474, 477. 

82 C.J. p 816 note 21. 

er Fa.—^In re Hull’s Estate, 10 Pa. 

List 661, 25 Pa.Co. 868. 

69. Bfass.—^Hall v. Whlston, 5 Alien 
126. 

82 C.J. P 819 note 19. 

Va Conn.—^Appeal of MechanlOs* & 
Flarmers* Bank, 81 Conn. 68. 

82 C.J. p 812 note 78. 


71, N.J.—^Mlnyln v. Alva Glass Mfg. 
Co., 37 A. 460, 56 N.J.Eq. 463. 

32 C.J. p 812 note 79, p 819 note 28. 

72. Md.—Williams v. Williams, 6 
Gill 88. 

32 C.J. p 819 note 30. 

78. Mass.—^Lee v. Wells, 16 Gray 
469. 

82 C.J. p 820 note 31. 

Jurisdiction as to administration of 
estate see infra S 12. 

74. Md.—Whyte v. Betts Mach. Co., 
61 Md. 172. 

82 C.J. p 820 note 32. 
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89 CaL 187. 

82 C.J. p 820 note 83. 
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H a m mond, 67 P. 366, 21 Wash. 168.. 
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ing that actions pending at the time of the passage 
or repeal of an act shall not be alfected thereby.*® 
The proceedings are in rem or at least quasi in 
rem.*^ 

b. Jurisdiction Dependent on Besidence or Place 

of Business 

Jurisdiction frequently Is made dependent on the 
residence or usual place of business of the Insolvent 
debtor. 

Jurisdiction of insolvency proceedings often is 
made by statute conditional on residence of the in¬ 
solvent debtor within the state** or county.** Res¬ 
idence on which jurisdiction depends under an in¬ 
solvent law means a legal residence equivalent to 
domicile,*^ 

The place of business of a debtor may likewise 
determine jurisdiction.** 

c. Procedure in General 

The general principles applicable to proceedings In 
bankruptcy are applicable to proceedings In Insolvency 
as far as the several statutes on these subjects are simi¬ 
lar. 

The general principles applicable to proceedings 
in bankruptcy are equally applicable to proceedings 
in insolvency as far as the several statutes on these 
subjects are similar or analogous.** On the other 
hand, while the construction placed on a federal 
bankruptcy act and the practice that prevailed un¬ 
der it are entitled to great consideration in solving 
questions that arise under similar provisions in state 
statutes,*7 they do not justify expanding or enlarg¬ 
ing the scope of a state insolvent law.** 


d. Record of Proceedings 

The contents of the records of Insolvency proceed¬ 
ings required to be kept are governed by the statutes In 
the various Jurisdictions. 

The contents of the records required to be kept 
are governed entirely by statute.** The records of 
an insolvency proceeding have the same evidentiary 
effect as those of other proceedings in court;*® they 
are conclusive evidence of the doings of the court, 
and cannot be contradicted by parol evidence.** 

§ 5 , _ Voluntary Proceedings 

a. In general 

b. Persons entitled 

c. Procedure 

a. In General 

Proceedings by a debtor under an Insolvent law are 
voluntary although he may have been forced to apply 
for relief. 

Where the debtor institutes the proceedings and 
is desirous of availing himself of the insolvency laws 
and files a petition for that purpose, the proceedings 
are voluntary, and they are still voluntary although 
he may have been forced to apply for relief.®* 

b. Persons Entitled 

The right to Invoke the benefit of an Insolvency law 
Is dependent on the provlalcns of the various statutes. 

The right to invoke the benefit of an insolvency 
law is dependent on the provisions of the statutes,*^ 
and, while the right is sometimes restricted with 
respect to the residence of the debtor,** it is often 


80. Me.—^Belfast v. Fogler, 71 Me. 
403. 

81. Cal.—^Rued v. Cooper, 84 P. 98, 
109 Cal. 682. 

88 . N.H.—Smith y. Hammond, 44 A. 

519, 68 N.H. 368. 

32 aj. p 820 note 40. 

83. Mass.—Haasam y. Hodges, 12 
Gray 208. 

32 CJ. p 820 note 41. 

84. N.H.—Ayer y. Weeks, 18 A. 
1108, 65 N.H 248, 28 Am.S.H. 37, 6 
L.R.A 716. 

32 C.J. p 821 note 48. 

85. Conn.—Cogglll y.* Botsford, 29 
Conn. 439. 

82 C.J. p 820 note 42. 

88 . Me.—^Appeal of Hawkes, 70 Me. 
218. 

Time zlglits determined 
Generally, in insolyency proceed¬ 
ings. creditors* rights are determined 
as of the date of the beginning of 
the proceedings.—^Lee y. Koppel In¬ 
dustrial Car & Hqulpment Co., C.C. 
APuerto Rico, 296 F. 28, certiorari 


denied Koppel Industrial Car & 
Equipment Co. y. Lee, 44 S.Ct. 459. 
265 Xr.S. 684. 66 L.Ed. 1191. 

87. Md.—Whyte y. Betts Mach. Co., 
61 Md, 172. 

88 . Md.—Pfaff V. Prag, 29 A 824. 79 
Md. 369,. 874. 

89. Cal.—^Hanscom v. Tower, 17 Cal. 
618. 

Mass.—^Randall y. Barton, 6 Mete. 
618. 

90. Maas.—Jordan y. Palmer, 48 N. 
H. 122, 166 Mass. 317. 

32 C.J. P 821 note 61. 

9L Mass.—Jordan y. Palmer, supra. 
32 C.J. p 821 note 62. 

98. Mass.—Winchester y. Thayer, 
129 Maas. 129. 

93. La.—Ward y, Brant, 9 Mart. 
625. 

32 C.'J. p 821 note 66. 

94. Cal.—Cohen y. Barrett, 6 Cal. 
196. 

Ohio.—State ex rel. Wright y. Sher¬ 
rill, 27 Ohio N.P..N.S., 8L 
i 32 C.J. p 821 note 61. 
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XAdlvldTial and oorpoxatloiL as part¬ 
ners 

A manufacturing corporation and 
an Indiyidual, who haye actually 
made a contract of partnership, and, 
either with or without the assent of 
all the stockholders of the corpora¬ 
tion, acted and held themselves out 
to third persona as partners for 
many years, and contracted debts as 
such, cannot, on the petition of such 
individual, be put into insolvency as 
a partnership under a statute relat¬ 
ing to the Insolvency of natural per¬ 
sons, or a statute relating to the in¬ 
solvency of corporations.—Whltten- 
ton Mills y. Upton, 10 Gray, Mass., 
682, 71 Am.U. 681. 

AppUoatloa to oouatias 

Kentucky Insolvency laws do not 
apply to counties.—^Perry County v. 
Catholic Order of Foresters, D.C.Ky., 
17 F.Supp. 316. 

95. Cal.—Keystone Driller Co. v. 

San Francisco Super. Ct., 72 P. 

898, 138 Cal. 738. 

32 aJ. p 821 note 60. 



§5 


imOLYENCY 


44 C.J.S. 


.given to insolvent 'de'btors generally,'^ and some¬ 
times tcorporations are specifically inchided.^^ A 
statute requiring a voluntary petition in insolvency 
to lae filed in the cotr at y in which the petitioner re¬ 
sides operates to confine the privilege of becoming 
:a ’voluntary insolvent to residents of the state, 
■whether natural or artificial persons.®* Usually a 
'debtOET will not be denied the right to file a petition 
by tconstruction of a statute which in general terms 
.gives him that right.®® Jurisdiction of a debtor’s 
petition in insolvency does not depend on the actual 
insolvency of the petitioner^ or on his rights ulti¬ 
mately .to obtain a discharge.® 

iC. Pjrocednre 

O) In general 
•(2) Petition 

t(.3) Schedule or inventory 
f(4) Notice to creditors 
(5) Opposition to petition 
((6) Adjudication of insolvency 

(1) In General 

There must be substantial compliance with the stat¬ 
utes In proceedings under Insolvency laws. 

In the institution of proceedings for relief under 
the insolvency laws, the petitioner should comply 
directly and not by attorney or proxy with the es¬ 
sential forms of the law.® However, subsequent 
proceedings may be conducted through a duly au¬ 
thorized attorney,^ unless it is otherwise provided 
by statute.® 

Creditors^ meeting. In some jurisdictions the 
statutes require the calling of a creditors’ meeting 
for the acceptance of the insolvent’s surrender and 
for other purposes.® 


(2) Petition 

A debtor’s petition In Insolvency must show on the 
face thereof such a state of facts as entitles him to Instl- 
tute the proceeding. A petition, good In substance, may 
be amended. 

The petition should be, although perhaps not nec¬ 
essarily so, entitled in analogy to proceedings at 
common law, as in the court having jurisdiction, 
and as being in the matter of the application of the 
insolvent to be discharged from his debts.^ The 
petition may be addressed indifferently to the court, 
or the judge thereof, having jurisdiction in the 
premises.® Since the court must first ascertain that 
the person, the subject matter, and the r-elief sought 
are within the statute before its jurisdiction will at¬ 
tach, a debtor’s petition in insolvency must show 
on the face of the application such a state, of facts 
as entitles him to institute the proceeding,®- and no 
intendment can be indulged in favor of junsdic- 
tion,i® unless on collateral attack.il However, the 
petition need not show the character of the indebt- 
edness^® or that the debts were created within the 
state.^® 

A general averment of the petitioner’s insolvency 
is not annulled by a sho'wing in the schedule that 
the debtor’s assets exceed his liabilities.^^ When a 
statute prescribes what the petition shall state, alle¬ 
gation of other facts, although of a jurisdictional 
character, need not be made and a prayer more 
formal than that required by such a statute is un- 
necessary.^® 

Signature, Where the statute does not require 
any signature of the insolvent to the petition it may 
be signed by his attorney.!'^ 

Verification, A “petition” in legal language de¬ 
scribes an application to a court in writing, and,. 
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Cal. 630. 

Md.—Weaver v. Lelman, 52 Md. 708. 
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222, 108 N.C. 489. 

82 C.J. p 822 note 65. 

a La.—^Foucher v. His Creditors, 7 
La. 425. 

4. Nev.—^Frankel v. His Creditors, 
14 P. 776, 20 Nev. 49. 

82 C.J. p 822 note 68. 


a liSL —^Foucher v. His Creditors, 7 
La. 426. 

32 C.J. p 822 note 69. 
a lia.—Spears v. His Creditors, 4 
So. 667, 40 La.Ann. 650. 

82 C.J. p 827 note 26. 

Creditors* meeting on: 
Administration of estate see In¬ 
fra 8 12. 

Question of consent to discharge 
see infra § 17. 

7. Cai.—Wilson v. His Creditors, 32 
Cal. 406. 

a Cal.—Wilson v. His Creditors, su¬ 
pra—^Brewster y. Ludeklns, 19 Cal. 
162. 

9. Cal.—^Meyer v. Kohlman, 8 Cal. 
44. 

32 C.J. P 822 note 74. 

10 . Cal.—^Keystone Driller Co. v. 
San Francisco Super. Ct, 72 P. 
398, 138 Cat 738. 

32 C.J. p 823 note 76. 
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IL Cal.—^Barrett v. Carney, 38 Cal. 
680. 

82 C.J. p 823 note 77. 

la Cal.—^Brewster v. Ludeklns, 19- 
Cal. 162. 

82 C.J. p 828 note 78. 

la Cal.—Sharp v. His Creditors, 10« 
Cal. 418. 

32 C.J. p 823 note 79. 

14. CaL—In re Chope. 44 P. 1066. 

112 Cal. 630. 

32 C.J. p 823 note 81. 

la Cal.—Bairett v. Carney, 38 Cal. 
630, 636. 

^ 82 C.J. p 828 note 82. 

16.. Cal,—In re Chope, 44 P. 1066,. 
112 Cal. 630. 

17. Cal.—^Brewster v. Ludeklns, 19- 
Cal.162. 

.32 C.J. p 823 note 85. 
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while verification is not required by force of the 
term itself, the general practice is to verify all pe¬ 
titions,but verification of a debtor’s petition in 
insolvency is not essential where the statute does 
not so require.!® On the other hand, failure to 
verify a petition in insolvency, when verification is 
required by statute, is fatal to jurisdiction of the 
proceedings.®® 

Amendment of petition, A petition good in sub¬ 
stance may be amended®! before hearing®® or after 
demurrer sustained,®® but a petition destitute of 
averment of necessary jurisdictional facts is not 
curable by amendm^nt,®^ and under the pretext of 
amendment a petition in insolvency cannot be sub¬ 
stituted for a petition of an entirely different char¬ 
acter.®® Likewise a petition which has accomplished 
its purpose and been dismissed cannot be withdrawn 
from the files and reissued in a new proceeding with 
changed dates, etc.®® 

(3) Schedule or Inventory 

Ordinarily a petition in insolvency mtwt be accompa¬ 
nied by a schedule or Inventory setting forth In de¬ 
tail and under oath the assets and liabilities. 

Ordinarily the petition must be accompanied by 
a schedule or inventory setting forth in detail and 
under oath the assets and liabilities.®'^ The state¬ 
ments necessary to be made and the particularity 
thereof, which vary in the different states, and the 
effect of an insuflScient schedule, especially on col¬ 
lateral attack on a discharge,2® are dependent to a 
considerable extent on the terms of the statutes in 
that behalf. Omission to mention a particular debt¬ 
or in his schedule of assets may preclude the insol¬ 
vent from recovering the debt after his discharge.®® 
Generally a defect in the inventory or schedule, if 


it occurs innocently,®® for example,, the omission of 
an asset deemed to be worthless®! or of the name 
of a creditor whose claim is believed to be barred by 
the statute of limitations,®® will not operate to de¬ 
feat the petition or prevent a discharge. Where, 
however, the insolvent fails to specify either assets 
or liabilities with the intent to conceal them, it will 
operate either to defeat the petition or as a ground 
for refusing a discharge, or, as the case may be, 
will afford ground for avoiding a discharge.®® 

Formal objections to a schedule are waived un¬ 
less urged at the outset of an opposition to a dis¬ 
charge,®^ and if a schedule on its face complies in 
all respects with the statute jurisdiction of the court 
cannot be impeached collaterally by showing that the 
schedule was in fact insufficient,®® especially where 
it is sufficient to constitute a basis for prosecution 
for perjury.®® 

Verification, A schedule should be verified in the 
manner required by statute and in the words there¬ 
in prescribed.®^ 

Amendment of schedule. Unless the statute pro¬ 
vides to the contrary, an insufficient or defective 
schedule, like a defective petition, is amendable,®® 
on a showing satisfactory to the court that omis¬ 
sions therein arose from ignorance, mistakes, or 
inability at the time it was filed to make it more 
perfect,®® but the omission of a jurisdictional re¬ 
quirement in a schedule is not curable by amend¬ 
ment.^® 

(4) Notice to Creditors 

Creditors of an Insolvent person are as a rule en¬ 
titled to notice of the institution of proceedings. 

Creditors of an insolvent are as a rule entitled 


18. N.T.—Shaft v. Phoenix. Mut. 
Life Ins. Co.. 67 N.Y. 644. 23 Am. 
R. 138. 

19. Gal.—^Wilson v. His Creditors, 
32 Cal. 406. 

82 C.J. p 823 note 88. 

aOL N.T.—Ely V. Cooke, 28 N.Y. 365. 

2 Abb.Dec. 14. 

32 C.J. p 828 note 89. 

81. Cal.—^Bennett v. His Creditors. 
22 Cal. 38. 

83. Pa.—Johnson's Case. 1 Ashm. 
167. 

32 C.J. p 828 note 92. 

83. Idaho.—Goodall v. His Creditors. 
1 Idaho 216. 

SA Pa.—Rothrock v. Walker, 88 Pa. 
Co. 676. 

82 C.J. p 828 note 94. 

SB- Pa.—^In re McDonoufirh, 87 Pa. 
276. 

82 C.J. p 828 note 95. 


86 . Me.—In re Marson, 70 Me. 518. 
32 C.J. p 823 note 96. 

87. La.—^Burdon v. His Creditors, 
20 La.Ann. 364. 

32 C.J. p 824 note 98. 

8 a Cal.—^Barrett v, Carney, 88 Cal. 
580. 

32 C.J. p 824 note 1. 

89. N.Y.—Hewlett v. Hewlett, 4 
Bdw. 7. 

20, N.Y.—Small v. Graves, 7 Barb. 
676. 

32 C.J. p 826 note 3. 

31. Pa.—Oliver’s Case, 1 Ashm. 112. 
82 C.J. p 826 note 4. 

3a Cal.—Pope V. Barchner, 19 P. 

264, 77 Cal. 162. 

82 C.J. p 826 note 6. 

3 a Cal.—^Decm v. Baker, 80 P. 806, 
64 Cal. 282. 

I 82 C.J. p 826 note 6. 
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34. Pa.—Oliver's Case, 1 Ashm. 112. 
82 C.J. p 826 note 7. 

35. Cal.—^Newlove v. San Francisco 
Mercantile Trust Co.. 105 P. 971, 
156 Cal. 657. 

Ga.—Lindsey v. Hunter, 18 Ga. 60. 
N.Y.—Stanton V Ellis, 12 N.Y. 576. 
64 Am.D. 612, affirming 16 Barb. 
819. 

sa Ga.—^Lindsey v. Hunter. 18 Ga. 
60. 

37. Cal.—Wilson v. His Creditors. 

82 Cal. 406. 

82 C.J. p 826 note 10. 

3a Mass.—Williams v. Coggeshall, 
11 Cush. 442. 

32 C.J. p 826 note 18. 

39. Ga.—^May v, Bawson, 12 Ga. 118. 

40. N.Y.—Matter v. Cohen, 9 N.Y. 
. S. 498, 16 Daly 69, 18 N.Y.av.Proc. 

156. 

I 82 C.J. p 826 note 16. 
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to notice of the institution of proceedinifs,^! and, 
under some statutes, also to notice of certain sub¬ 
sequent proceedings, such as meetings of creditors.^^ 
Whether the notice should be by personal service,^3 
by mailing,^^ or by publication^® is governed by 
statute, and where provision is made for the time 
and character of notice, there should be substantial 
compliance therewith.^® 

(5) Opposition to Petition 

The time for, and the grounds of, opposition to a 
petition under Insolvency laws frequently are regulated 
by statute. 

Creditors are as a rule entitled to an opportunity 
to show cause why the prayer of a petitioner should 
not be granted,^*^ the time for, and the grounds of, 
opposition generally being regulated by statute.^® 
Fraud is a frequent ground of such a contest,^® but 
insolvency proceedings are not invalidated by the 
fraudulent intent of the debtor in instituting them.®® 
Creditors who neglect to appear and raise objections 
are concluded, if the requisite jurisdiction exist in 
the ofl&cer, except as to matters which the law de¬ 
clares shall avoid the proceeding.®^ The hearing on 
the opposition is governed by the usual rules of law 
with reference to the trial of cases.®^ It has been 
held that a debtor charged with fraud in connection 
with his insolvency proceedings is entitled to a trial 
by jury.®® A petition should not be dismissed on 
objection made for the first time on final hearing 
that the debtor has not surrendered his books of 
account as required by statute, but the court should 
order him to deliver them within a reasonable 
time.®4 

(6) Adjudication of Insolvency 

There muet be substantial compliance with statutes 
requiring publication of an order of adjudication of In¬ 
solvency. 


There must be substantial compliance with stat¬ 
utes requiring publication of an order of adjudica¬ 
tion of insolvency.®® Oh adjudication denying a pe¬ 
titioner the benefit of the insolvent law, it is proper 
for the court to order the assignee to return moneys 
officially received by him.®® 

An order adjudicating one an insolvent, or accept¬ 
ing the surrender of his property and convoking 
his creditors, cannot be attacked collaterally unless 
the proceedings are nullities on their face.®*^ 

§ 6. -Involuntary Proceedings 

a. In general 

b. Acts of insolvency 

c. Who may be adjudged insolvent 

d. Who may petition 

e. Procedure 

a. In General 

Where the proceedings are Instituted by the creditors 
In Invitum, they are denominated as Involuntary; such 
proceedings must be brought within the period fixed 
by statute. 

Where the proceedings are instituted by the credi¬ 
tors in invitum and the debtor is thus forced into in¬ 
solvency, the proceedings are denominated as in¬ 
voluntary.®® 

Statute of Imitations. The statutes as a rule 
place a limitation on the time within which proceed¬ 
ings must be instituted when founded on some act 
of the insolvent, and a proceeding cannot be sus¬ 
tained where the petition was not filed within the 
period fixed by the statute.®® 

b. Acts of Insolvency 

A state legislature has. constitutional power to pre¬ 
scribe by general law what acts on the part of a debtor 
shall constitute Insolvency. 


41. La.—Olney v. Walker, 12 La. 
244. 

82 C-Jr. D 826 note 17. 

42. Cal.—Wilson v, Hia Creditors, 
66 CaJL 476. 

La.—^Bell v. Hardy, 9 La.Ann. 647— 
Desllz V. Schmidt, 18 La. 464. 

43. Cal.—^Pomeroy v. Gregory, 6 P. 
493, 66 Cal. 674. 

32 C.J. p 826 note 20. 

44. Cal.—^Newlove v. Sem Francisco 
Mercantile Trust Co., 106 P. 971, 
166 Cal. 667. 

82 C.J. p 826 note 21. 

45. La.—Ludeling v. Poydraa, 4 
Mart.,N.S., 637. 

82 C.J. p 827 note 22. 

40. Cal.—Hernandez y. Hla Credi¬ 
tors, 67 Cal. 888. 

32 C.J. p 827 note 23. 


47. CaL—Hlnkel y. His Creditors, 68 
Cal. 828. 

82 C.J. p 827 note 28. 

Opposition to discharge see Infra S 
17. 

48. La.—Allen y. His Creditors, 8 
La. 221. 

32 C.J. p 827 note 29. 

49. La,—Turpin y. Maury, 18 La, 
Ann. 698. 

32 C.J. p 827 note 80. 
sa Minn.—^In re Mann, 19 N.W. 847, 
32 Minn. 60. 

82 C.J. p 828 note 31, 

61. N.Y.—Soule v. Chase, 89 N.T. 
342, 7 Transcr.A, 161—^People v. 
Stryker, 24 Barb. 649—In re Brad- 
street, 13 Johns 886. 

52. Ga.—Cheeseborough v. Van 

Ness, 12 Ga. 880. 

82 C.J. p 828 note 84. 
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Lcl—^R omano y. Their Creditors, 
16 So. 896, 46 La,Ann. 1176—Camp¬ 
bell V. His Creditors, 16 La. 848. 
N.C.—^Purvis V, Robinson, 49 N.C. 
96. 

B4u Cal.—^Moore y. His Creditors, 19 
CaL 691. 

65. Cal.—^Pope y. Klrchner, 19 P. 

264, 77 Cal. 162. 

32 C.J. p 828 note 40. 

68 . Cal.—Appel y. His Creditors, 67 
Cal. 211. 

32 C.J. p 828 note 41. 

67- Cal.—^Pehrson y. Hewitt, 21 P. 

960, 79 CaL 694. 

82 C.J. p 828 note 39. 

68. Bouvler Ii.D. 

69. Wls.—Woodard & Stone Co. y. 
Milnes, 77 N.W. 168, 101 Wls. 
829. 

82 C.J. p 880 notes 68, 69, 
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A state legislature has constitutional power to 
prescribe by general law what acts on the part of 
a debtor shall constitute insolvency,and the 
grounds oa which involuntary proceedings may be 
instituted against an insolvent are determined by 
the statutes of the several states.®! Absconding or 
concealment to avoid payment of debts,®® fraudulent 
concealment of property from creditors,®® permitting 
property to be taken under attachment without dis¬ 
solving it within the time allowed for such pur¬ 
pose,®^ preferring creditors,®® confessing judgment 
in favor of a creditor,®® and the like®^ usually con¬ 
stitute acts of insolvency. Making a general as¬ 
signment for the benefit of creditors authorizes in¬ 
solvency proceedings where it is an act of insolvency 
by express statute®® or is a fraudulent conveyance 
within the meaning of the statute.®® 

c. Who May Be Adjudged Insolveut 

Who may be adjudged Insolvent In Involuntary pro¬ 
ceedings Is dependent on the provisions of the various 
statutes. 

Involuntary insolvency proceedings are by statute 
often restricted to debtors who are merchants or 
traders,7® and there may also be other restrictions,^! 
such as nonresidence of the alleged insolvent and the 
likeJ® 

Under a statute providing that words importing 
the masculine gender may be applied to females it 
has been held that a married woman could be pro¬ 
ceeded against in insolvency, 7® at least where her 
incapacity to make binding contracts has been re¬ 


moved by statute.^®* 

Partnerships, The statutes generally provide for 
the involuntary insolvency of a partnership on the 
same grounds and conditions as in the case of an 
individual.^® The period within which such pro¬ 
ceedings may be instituted varies in the different 
states, and in a state where insolvency proceedings 
can be instituted only against traders a partnership 
cannot be subjected thereto after dissolution and 
cessation of trading.^® In other states proceedings 
may be instituted even after the dissolution, if there 
are partnership assets to be administered and part¬ 
nership debts remaining unpaid.^^ 

d. Who May Petition 

Usually any creditor Is qualified to file a petition to 
have a debtor adjudged Insolvent. 

The persons qualified to file a petition are deter¬ 
mined by the statutes,^® which usually accord the 
right to “any creditor,” etc.,*^® a term which is not 
to be limited by judicial legislation to one whose 
debt is not secured®® There is no reason why sev¬ 
eral creditors may not unite in one petition.®! Es¬ 
toppel of a creditor may be urged against his peti¬ 
tion.®® 

Nonresident While there is authority to the con¬ 
trary,®® it has been held that it is no defense to such 
proceedings that they are instituted by a nonresi¬ 
dent creditor,®^ but in such case the nonresident will 
be bound thereby and his demand canceled by the 
debtor’s discharge, as discussed infra § 17. 


60. RL—Merrill t. Bowler, 88 A. 
114, 20 RI. 226. 

81 . La.—Ward v. Brandt, 9 Mart 
625. 

82 O.J. p 829 note 65. 

62. Vt.—Thorp V. Porter, 41 A. 667, 
70 Vt 670. 

32 C.J. p 829 note 67. 

68 . Mass.—^Blake v, Sawln, 10 Al¬ 
len 840. 

32 C.J. p 829 note 68. 

64. Mass.—^Taunton Nat Bank v. 
Stetson, 14 N.B, 849, 146 Mass. 
866 . 

32 C.J. p 829 note 69. 

65. Minn.—Metropolitan Trust Co. 
V. Northern Trust Co., 68 N.W. 
1080, 61 Minn. 462. 

82 (XJ. p 829 note 60. 

66 . Minn.—In re Graefl, 16 N.W. 
368. 30 Minn. 476. 

N.T.—Vletor v. Goldberg, 26 N.T.S. 

1006, 6 Mlsc. 48. 

82 C.J. p 880 note 61. 

67. Ky.—Gray v. Sandorf; 6 Ky. 
Op. 276. 

32 C.J. p 880 note 62. 


68 . RI.—Merrill ▼. Bowler, 88 A. 
114, 20 RI. 226. 

82 O.J. p 830 notes 64, 66. 

69. Mass.—Cunningrham v. Seavey, 
60 N.E. 645, 171 Maas. 841—Steel 
Edge Stamping & Retaining Co. v. 
Manchester Say. Bank, 89 N.E. 
1021, 168 Mass. 262. 

70. Ga.—^Ball v. Laatlnger, 71 Ga. 
678. 

82 C.J. p 828 note 44. 

71. Md.—Clark y. Manko, 80 A. 621, 
80 Md. 78. 

82 C.J. p 828 note 46. 

72. Me.—Stetson y. HaU, 29 A. 962, 
86 Me. 110. 

82 C.J. p 828 note 46. 

7a Mass.—^Blnney v. Globe Nat 
Bank, 23 N.E. 380, 150 Mass. 574, 
6 L.R.A. 379. 

74. Mass.—rBlnney v. Globe Nat 
Bank, supreu 
32 C.J. p 829 note 48. 

7a Md.—Second Nat. Bank v. Will¬ 
ing, 7 A. 668, 66 Md. 314. 

32 G.J. p 829 note 60. 

7a Ga.—Stillwell v, Sayannah Gro- 
I oerr Co., IS S.B, 968, 88 Qa. 100— 
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Eimbrel y. Walters, 12 S.E. 806, 
86 Gku 99. 

77, Mass.—^Peeletler v. Couture, 19 
N.E. 400, 148 Mass. 269, 1 L.RA. 
868 . 

82 C.J. p 829 note 64. 

7a Conn.—Appeal of Commercial, 
Nat Bank, 21 A. 1021, 69 Conn. 
26. 

79. Minn.—Citizens* Nat Bank v. 

Mlnge, 62 N.W. 44, 49 Minn. 454. 

82 C.J. p 880 note 72. 

sa RI.—^Beck y. Ashkettle, 28 A. 

333, 18 RL 385. 

82 C.J. p 881 note 78. 

81. La.—^Pecqpet y. Golls, 1 Mhrt. 
N.S., 488. 

32 C.J. p 881 note 76. 

sa Md.—Castleberg y. Wheeler, 12 
A. 3. 68 Md. 266. 

82 aj*. p 881 note 74. 

sa Cal.—^In re Baum, 9 P. 90, 68 
Cal. 288. 

84. Conn.—^Mechanics' & Traders' 
Bank y. Veraallles Woolen Co., 22 
A. 818, 69 Conn. 347. 

32 C.J. p 831 note 76. 
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Number end amount of claims There is no fixed 
rtile with reference to the number and amount of 
claims necessary to give the court jurisdiction, but 
this varies in the different states,^® the aggregate 
amount of claims necessary to give jurisdiction of a 
petition sometimes being required to exist at the 
date of an alleged act of insolvency.®® 

6. Procedure 

(1) In general 

(2) Parties and process 

(3) Grounds of opposition and who may 

oppose 

(4) Hearing and determination 
(1) In General 

A petition lies at the foundation of Insolvency pro¬ 
ceedings and ft should contain all allegations necessary 
to confer Jurisdiction. Failure of the debtor to file an 
Inventory required by statute has been held not to de¬ 
prive the court of jurisdiction to proceed. 

A statute providing that after issuance of a war¬ 
rant of insolvency “the property of the debtor shall 
be thereon taken and distributed in the same man¬ 
ner" as on the debtor’s own petition, and with sim¬ 
ilar proceedings, does not mean that the proceedings 
shall be absolutely the same, modo et forma, but 
only that they shall be similar, as far as may be.®^ 

Petition. A petition lies at the foundation of pro¬ 
ceedings in invitum.®® It should contain all the al¬ 
legations necessary to confer jurisdiction,®® and 
should contain the averments required by statute.®® 
It has been held that the petition should present 
facts with regard to the indebtedness with the same 
degree of certainty and fullness as is necessary in 
an ordinary action to recover the indebtedness.®^ 
Averment of matters not jurisdictional,®2 and which 


are not among those specifically required in a peti¬ 
tion by the statute,®® need not be made. 

Where the statute does not require that the peti¬ 
tion shall be signed by the creditor in person, it may 
be signed by his authorized agent or attorney.®^ 

A statutory requirement of verification of a pe¬ 
tition is essentially jurisdictional.®® A petition may 
be verified by the authorized agent or attorney of a 
petitioner in the absence of a specific statutory re¬ 
quirement that the petitioner verify it in person,®® 
and verification according to best knowledge and 
belief of the affiant is sufficient where the statute 
does not prescribe a form.®7 

Amendment of petition. A petition merely defec¬ 
tive may be amended,®® but a petition absolutely 
void is beyond amendment,®® even where the statute 
in general terms provides that a petition may be 
amended.! 

Schedule or inventory. While a debtor should 
comply with statutes requiring him to file an inven¬ 
tory and schedule of his property, debts, and lia¬ 
bilities in involuntary proceedings in insolvency,® 
failure to comply with the statute does not deprive 
the court of jurisdiction to proceed.® By construc¬ 
tion of the statute it was held in one case that the 
provision requiring verification of a schedule in vol¬ 
untary proceedings did not apply to involuntary pro¬ 
ceedings.^ 

(2) Parties and Process 

Creditors ordinarily may Intervene or join In a petition 
against an Insolvent debtor, and In a proper case the 
court may allow a petitioner to withdraw. 

A creditor’s petition against an insolvent debtor 
is in the nature of a bill in equity brought for the 


85. La.—Segrhers v. Courcelle, 17 
La. 561. 

82 C.jr.*p 831 note 78. 

86 L Wls.—Woodard & Stone Co. v. 

Mllnes, 77 N.W. 168, 101 Wis. 829. 
82 C.J. p 881 note 79. 

87. Mass.—Shepard v. Abbott, 137 
Mass. 224. 

Jurisdiction and course of procedure 
generally see supra § 4. 

88 . Cal.—^In re Visalia City Water 
Co.. 51 P. 856. 119 Cal. 561. 

Mass.—^Merriam v. Sewall. 8 Gray 
316. 

89. Me.—^In re Roberts, 71 Me. 390. 
32 C.J. p 831 note 86. 

80. Cal.—In re Patton. 42 P. 459. 
110 Cal. 33. 

Minn.—Foot v. Ofstle. 78 N.W. 4. 
70 Minn. 212. 

Pa.—^In re Stelnruck's Insolvency, 
74 A 360, 225 Pa. 461. 


91. Cal.—^In re Russell, 11 P. 622, 
70 Cal. 132. 

32 C.J. p 832 note 87. 

93. Minn.—In re GraefC, 16 N.W. 

363, 80 Minn. 476. 

82 C.J. p 832 note 88. 

93. Cal.—In re Patton, 42 P. 459, 
110 Cal. 88—^In re Close. 39 P. 1067, 
106 Cal. 674—^In re Lennery, 26 P. 
639, 89 CaL 101. 

94. Mass.—American Carpet-Lining 
Co. V. Chlpman, 16 N.B. 1, 146 
Mass. 885. 

32 C.J. p 882 note 91. 

95. Cal.—^In re Whipple, 62 P. 66, 
129 Cal. 426. 

32 C.J. p 832 note 93. 

98. Mass.—O’Neil v. Glover, 5 Gray 
144. 

82 C.J. p 832 note 94. ■ 
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97. Cal.—Wright v. Cohn. 26 P. 600, 
88 Cal. 328. 

32 C.J. p 832 note 95. 

9a Mass.—^Merrlam v. Sewall, 8 
Gray 816. 

32 C.J. p 882 note 97. 

99. Cal.—In re Vlsilla City Water 
Co.. 61 P. 866. 119 CaL 661. 

32 C.J. p 883 note 98. 

1 . CaL—Anderson v. Lcissen County 
Super. Ct.. 64 P. 829, 122 CaL 216 
—^In re Visalia City Water Co., 
51 P. 856. 119 CaL 561. 

a La.—^Thompson- v. Muller. 36 La. 
Ann. 728. 

a Masa—Shepard v. Abbott, 187 
Mass. 224. 

82 C.J. p 838 note 3. 

4. CaL—In re Green, 81 P. 16, 96 
CaL 162. 
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benefit of all in like interest,^ and other creditors 
may as a rule intervene or join in it and aid in its 
prosecution.® They may be allowed to join even for 
the purpose of validating a petition insuflScient for 
want of the requisite number of creditors,*^ provided 
such joinder is not precluded by a statutory limita¬ 
tion of timeand a creditor should be allowed to 
come in and prosecute a petition which has been 
abandoned by the original and sole petitioning credi¬ 
tor in consequence of a fraudulent arrangement be¬ 
tween him and the debtor.® 

Withdrawal of petitioning creditor. Undoubtedly 
a court has authority to allow a petitioner to with¬ 
draw and such leave will be granted for good cause, 
as that his signature was obtained by misrepresen¬ 
tation but, where no misunderstanding was al¬ 
leged, a creditor’s motion that his name be stricken 
from the petition has been denied.ii 

Process or notice. There must be a substantial 
compliance with the requirements of statutory pro¬ 
visions relating to process or notice and the manner 
of service thereof.l^ Creditors are not entitled to 
notice where the statute does not require it, and 
where they have no right to contest the petition.^® 

(3) Grounds of Opposition and Who May 

Oppose 

Ordinarily the alleged Insolvent and creditors not 
Joining In the petition may oppose the relief sought on 
the ground of Irregularity In the proceedings. 

The alleged insolvent^^ or his creditors, other 
than those who filed the petition,^® may oppose the 
relief sought, either on the ground of irregularity in 
the proceedings or because they are not warranted 
by law.i® 

(4) Hearing and Determination 

The same rules with reference to hearings or the 


trial of Issues generally prevail In the case of proceedings 
In insolvency. 

The same rules with reference to hearings or the 
trial of issues generally prevail in the case of pro¬ 
ceedings in insolvency.i7 The facts stated in the 
petition must be proved by legal and competent evi- 
dence,^® and whether the issues shall be tried by 
court or jury is determined by the statutes of the 
particular state in which the proceedings are pend- 
ing.i® 

Adjudication of insolvency; dismissal of petition. 
An order adjudgfing the debtor insolvent, as required' 
by statute, is sufficient without formal findings.®®' 
An adjudication of insolvency in a proceeding con¬ 
ducted in conformity with law and in a court having- 
jurisdiction is final, unless an appeal is allowed b}'- 
statute, as discussed infra § 18, and cannot be at¬ 
tacked collaterally.® 1 However, such adjudication 
does not establish the condition of insolvency as ex¬ 
isting at all times before the date of its entry.®®* 

A judgment declaring that the jurisdictional facts 
alleged in the petition do not exist is a sufficient dis¬ 
missal of the petition.®® 

§ 7. -Seizure and Custody of Property 

a. In general 

b. Receivership and seizure pending pro¬ 

ceedings 

a. In General 

Although the passing of title on Initiation* of In¬ 
solvency proceedings depends on the local statutes, the- 
courts have power to restrain third persons from Inter¬ 
fering with the property of the alleged insolvent after 
the filing of the petition. 

Unless an insolvent is guilty of some fraud or 
has violated some statute with reference* to* the- 
transfer or disposition of his property, as discussed! 


5. Me.—Clay v. Towle, 2 A- 862, 
78 Me. 86. 

Maas.—Foster v. Gk)ulding, 9 Gray 
50. 63. 

a Me.—Clay v. Towle, 2 A. 862, 78 
Me. 86. 

32 C.J. p 833 note 7. 

7. Me.—Clay v. Towle, supra. 

8. R.I.—^In re Cross* Estate, 23 A. 
865. 17 R.L 667. 

32 C.J. p 833 note 10. 

9. Mass.—Foster v. Gouldlngr. 9 
Gray 60. 

10. Me.—^Appeal of Hawkes, 70 Me. 
213. 

11. Me.—^Appeal of Hawkes, supra. 
32 C.J. p 833 note 13. 

12- N.T.—^People v. Sutherland, 81 

N.T. 1. 

32 C.J. p 833 note 16. 


Personal notice required 
R.I.—^Beck V. Ashkettle, 27 A 506, 
18 R.I. 874. 

13. Conn.—^Appeal of Commercial 
Nat. Bank, 21 A. 1021, 59 Conn. 25. 

14. Md.—^Bowland v, Wilson, 18 A 
636, 71 Md. 807. 

82 C.J. p 834 note 18. 

16. Minn.—Rollins v. Rice, 62 N.W. 

325, 60 Minn. 358. 

32 C.J. p 834 note 19. 

16. La.—Letchford v. Dannequln, 16 
La.Ann. 149. 

82 C.J. p 834 note 20. 

17. Q€l—N ew Tork Cent. Trust Co. 
V. Thurman, >20 S.E. 141, 94 Ga. 
736. 

Md.—^Bowland v. Wilson, 18 A 686. 
71 Md. 307. 
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18. Mass.—Merriam v. Sewall, 8 
Gray 816. 

32 C.J. p 834 note 23. 

Best evidence of Insol-venoy* Is re¬ 
turn of execution, **No property 
found.**—Taylor v. Rapp Dumber Co., 
59 S.W.2d 5, 248 Ky. 660. 

19. Pa.—Stelnruck*s Case, 36 Pa.Co. 
288, reversed on other grounds 74' 
A 360, 225 Pa. 461. 

32 C.J. p 834 note 24. 

20. Cal.—^In re Clarke, 68- P: 22; 126' 
CaL 388. 

82 C.J. p 834 note 26. 

21. Cal.—Luhrs v. Kelly,. TT P;. 696.. 
67 Cal. 289. 

32 C.J. p 834 note 28. 

22. Pa.—^In re Newtonfs* Estate,. 
Orph.Ct., 18 Montg*.Cot 101. 

23. Mass.—Randall v» Bartont. 6> 
Mete. 518. 
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infra § 11, he cannot be restrained by his creditors 
under the general law from disposing of his prop¬ 
erty as he may desire, unless the demands of such 
creditors have been reduced to judgment, or they 
have some lien thereon.24 Whether title passes on 
initiation of proceedings or remains in the debtor 
until adjudication depends on the local statutes.25 

The courts have the power to restrain third per¬ 
sons from interfering with the property of the in¬ 
solvent after the filing of the petition.^® 

b. Beceivership and Seizure pending Proceed¬ 
ings 

Ordinarily the court may appoint a receiver at the 
Instance of the Insolvent or his creditors after the fil¬ 
ing of a petition In Insolvency. 

The court may appoint a receiver at the instance 
of the insolvent27 or his creditors^s to take charge 
of the assets of'the former after the filing of the 
petition in insolvency and pending the appointment 
of a trustee or assignee. Such a receiver may be 
appointed ex parte in chambers or in open court.^® 
The powers, duties, and liabilities of receivers ap¬ 
pointed in an insolvency proceeding are determined 
by statute ;30 and this may also be said to be true 
with respect to the powers, duties, and liabilities of 
a provisional trustee.®^ 

On the appointment of a messenger, trustee, or 
assignee to take possession of an insolvent’s estate, 
and the issuance of a warrant or writ to take pos¬ 
session thereof, it is the duty of such person to take 
immediate possession of the property and after 
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the issuance of such warrant the insolvent’s power 
over the estate ceases.83 

§ 8. Assignment, Administration, and Distri¬ 
bution of Insolvent’s Estate 

Questions relating to the assignment, administra¬ 
tion, and distribution of an insolvent’s estate are 
considered infra §§ 9-lS. 

Examine Pocket Parts for later cases. 

§ 9. -Appointment, Qualification, and 

Tenure of Assignee or Trustee 

a. In general 

b. Qualification 

c. Removal or death and appointment of 

successor 

a. In General 

A trustee or assignee In Insolvency proceedings us¬ 
ually Is elected by creditors or appointed by the court, 
and such appointment cannot be attacked collaterally. 

The statutes provide for the appointment of an 
ofiScer, generally designated as an "assignee” or a 
"trustee,” to take charge of a debtor’s estate on the 
institution of insolvency proceedings.^^ 

Election by creditors. The trustee or assignee is 
as a rule elected at a meeting of creditors^^ duly 
called,36 at which qualified creditors only are enti¬ 
tled to vote.37 In some jurisdictions the majority 
in number and amount of claims is necessary to an 
election,38 while in others the majority in amount 
of claims entitled to vote is sufl5cient.39 
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24. Ga.—Klmbrell v. Walters, 12 S. 
E. 306, 86 Ga. 99. 

32 C.J. p 836 note 83. 

25. U.S.—King V. Cross, R.I., 20 S. 
Ct. 131, 176 U.S. 396. 44 Li.Ed. 211. 

'32 C.J. p 835 note 84. 

2a. U.S.—^Milliken v. Barrow, C.C. 

La.. 66 F. 148. 

32 C.J. p 836 note 86. 

27. Wash.—^Lammon v. Giles, 18 F. 
417, 3 Wash.T. 117. 

32 C.J. p 886 note 38. 

28. Cal.—^Von Houn v. San Fran¬ 
cisco Super. Ct, 58 Cal. 858. 

82 C.J. p 835 note 39. 

Where no danger of loss 

The appointment of a receiver has 
been held not authorized in an ac¬ 
tion to have a conveyance declared 
to have been made in contemplation 
of Insolvency and to operate as an 
assignment and transfer of the prop¬ 
erty of the debtor for the benefit 
of all his creditors, where such con¬ 
veyance did not pass the possession 
and control of the property mort¬ 
gaged, such property not being in 


danger of being lost, removed, or 
materially injured.—Griffith v. Cox, 
79 Ky. 662. 

29. WIs.—^Rlder-Wallls Co. v. Fogo, 
78 N.W. 767, 102 WIs. 686. 

32 C.J. p 886 note 40. 

Necessity of reo^ving evidence 
In insolvency proceedings under 
some statutes, the rule relative to 
hearing orders to show cause on af¬ 
fidavits only has no application on a 
petition for the appointment of a 
receiver, and the court, on hearing 
such a petition, should proceed on 
the merits, receiving such evidence 
as may be pertinent, unless from 
the admissions of the parties at the 
hearing the court is as fully inform¬ 
ed of the facts as it would be if oral 
or documentary evidence were ad¬ 
mitted.—^Prouty V. Hallowell, 66 N. 
W. 623, 68 Minn. 488. 

30. Minn.—^Bliss v. Doty, 80 N.W. 
465, 86 Minn. 168. 

82 C.J. P 886 note 41. 

81. Md.—^Brown v. Brice, 2 Hhrr. 
& G. 24. 

82 C.J. P 885 note 42. 
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32. Mass.—^Milllken v. Hathaway. 19 
N.E. 16, 148 Mass. 69, 1 L.R.A. 510. 

32 C.J. p 836 note 48. 

33. U.S.—^Bling V. Cross, 20 S.Ct. 
181, 175 U.S. 896, 44 L.Ed. 211, af¬ 
firming 88 A. 147, 19 R.I. 220— 
Perry Mfg. Co. v. Brown, C.C. 
Mass., 19 P.Cas.No.11,016, 2 Woodb. 
& M. 449. 

34. Md.—^Phelps V. Phelps, 17 Md. 

120 . 

32 C.J. p 836 note 47. 

35. R.I.—Lace v. Smith, 87 A. 212, 
36 R.I. 428. 

82 C.J. p 836 note 49. 

36. R.I.—^Lace v. Smith, supra. 

32 C.J. p 836 note 50. 

37. La.—Major v. Their Creditors, 
16 So. 8, 46 LAAnn. 867. 

32 C.J. p 886 note 51. 

38. La.—Winkler v. His Creditors, 
34 La.Ann. 1221. 

32 C.J. p 836 note 52. • 

39. Cal.—O'Neill v. Reynolds, 48 P. 
67, 116 Cal. 264. 

I 32 C.J. p 836 note 58. 
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Appointment by court. In a proper case the court 
should, on due notice being given,^0 appoint an as¬ 
signee or trustee,as, for example, where there is 
no election by the creditors, either because of the 
neglect42 or the refusal of the creditors, or because 
of their inability to agree.^^ 

Conclusiveness of appointment. The appointment 
of a trustee or assignee is so far final and conclu¬ 
sive that it cannot be questioned collaterally.^^ Ob¬ 
jection thereto must be made in the immediate pro¬ 
ceedings or on appeal and within the time allowed 
by statute.45 

b. Qualification 

An assignee or trustee must possess the qualifica¬ 
tions prescribed by statute and must give bond with 
good and sufficient surety for the faithful performance of 
his duties. 

An assignee or trustee in insolvency proceedings 
must possess the qualifications required by statute.46 
Thus, in some jurisdictions, he must be a resident 
of the state in which the proceedings are pending,47 
a creditor of the insolvent,48 or a disinterested per- 
son.48 

Bond. The trustee or assignee must qualify for 
the office by giving bond with good and sufficient 
surety for ^e faithful performance of his duties,®® 
Until he does give such bond he can neither sue nor 
be sued,®i nor can he in any manner intermeddle 
with the property of the insolvent.®^ 

c. Bemoval or Death and Appointment of Suc¬ 

cessor 

An assignee or trustee may be removed from office 
on good cause shown, and where a vacancy exists a new 
assignee or trustee should be elected or appointed. 

A statute authorizing appointment of an assignee 


§ 10 

in the place of the debtor^s assignee for the benefit 
of creditors has been held not invalid.®® An as¬ 
signee or trustee may be removed from office for 
good cause, such as fraud or neglect of the estate 
resulting in injury thereto ;®4 but the acts of an 
assignee or trustee in insolvency prior to his re¬ 
moval are not thereby avoided.®® On the refusal®® 
or failure®7 of an assigpiee or trustee to qualify aft¬ 
er his appointment, or on his death,®® a new trustee 
or assignee should be appointed, or elected as pro¬ 
vided by statute, but a new assignment to him need 
not be made.®® 

§ 10. -Assignment and Title, Rights, and 

Remedies of Assignee or Trustee in 
General 

a. Assignment or transfer to trustee 

b. Property and rights vesting in trustee 

c. Title acquired by trustee 

a. Assignment or Transf er to Trustee 

Whether title vests In the assignee or trustee by op¬ 
eration of law without the necessity of a deed or con¬ 
veyance Is dependent on statutory provisions. 

The procedure necessary on the part of an insol¬ 
vent in order to invest his assignee or trustee with 
a title to his property is not uniform. Under some 
statutes the title vests in the assignee or trustee by 
operation of law without the necessity of a deed or 
conveyance,®® while under others an assignment or 
conveyance by the clerk of the court,®i or a deed 
of assignment for the benefit of creditors made by 
the insolvent,®® is necessary. 

b. Properly and Bights Vesting in Trustee 

(1) In general 

(2) Qioses in action 


40l Conn.—Commercial Nat. Bank’s 
Appeal, 21 A. 1021, 59 Conn. 25. 

32 C.J. p 887 note 58. 

41. Mass.—Jordan v. Palmer, 43 N. 
E. 122, 165 Mass. 817. 

82 C.J. p 837 note 57, p 888 note 76. 

42. La.—^Harrison v. Their Credi¬ 
tors, 8 So. 268, 42 La.Ann. 1054. 

43. N.H.—^Tucker v. Chick, 87 A. 
672, 67 N.H. 77. 

82 C.J. p 887 note 56. 

44. La.—Conery v. His Creditors, 43 
So. 530, 118 La. 864. 

82 C.J. p 887 note 59. 

45. La.—Henry v. Creditors, 16 So. 
400, 46 La.Ann. 1428. 

32 C.J. p 887 note 60. 

461 Pa.—^Tork v. Besley, 88 Pa.Su- 
per. 275. 

82 C.J. p 887 note 68. 


47. Minn.—Simon v. Mann, 23 N.W. 
856, 88 Minn. 412. 

32 C.J. p 887 note 61. 

48. La.—Clamagreran v. Degruy, 2 
Mart,N.S., 156. 

32 C.J. p 837 note 62. 

49. Pa.—^Tork v. Besley, 88 Pa. Su¬ 
per. 275. 

60l Wis.—^Freiberg v. Singer, 63 N. 

W. 754, 90 Wis. 608. 

32 C.J. p 837 note 66. 

51. Md.—Winchester v. Union Bank, 
2 Gill & J. 79, 19 Am.D. 255. 

82 C.J. p 837 note 66. 

68. Md,—Winchester v. Union Bank, 
supra. 

82 C.J. p 838 note 67. 

63. ILI.—^Merrill v. Bowler, 88 A. 
114, 20 R.I. 226. 

64. La.—^Hughes v. His Creditors, 15 
La. 446. 

82 C.Jv p 888 note 70. 


56. La.—Pllie v. Breuz, 4 Mart.,N. 
S., 75—Saulet v. Dreuz, 3 Mart., 
N.S., 616, 15 Am.D. 173. 

56. Pa.—Cooper v. Henderson, 6 
Binn. 189. 

67. Md.—Glenn v, Karthaus, 4 GUI 
& J. 886. 

32 C.J. p 838 note 74. 

58. Cal.—Daman v. Hunt, 191 P. 
876, 47 Cal.App. 274. 

32 C.J. p 838 note 75. 

59. Cal.—^Daman v. Hunt, supra. 

32 C.J. p 838 note 77. 

ea Md.—Phelps V. Phelps, 17 Md. 

120 . 

32 C.J. p 838 note 78. 

61. CaL—^Mogk V. Peterson, 17 P. 
446, 75 Cal. 496. 

68. Minn.—^Lanpher v. Bums, 80 N. 
W. 361, 77 Minn. 407. 

32 C.J. p 888 note 80. 
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(1) In General 

Unless exempt under law, all of the property and 
rights of property of an Insolvent pass to his assignee 
or trustee for the benefit of hfs creditors. 

All of the property and rights of property of an 
insolvent, whether or not included in the schedule, 
pass, unless exempt under law, to his assignee or 
trustee for the benefit of his creditors,®^ and this 
is not affected by the fact that, as to certain of the 
property, it was not the intention of the insolvent 
to make a surrender.®® Thus there would pass in¬ 
terests in letters patent,®® a trade-mark which is not 
personal but used to designate the place or estab¬ 
lishment at which goods are manufactured,®^ the 
good will of a business,®® and the like.®® Where 
property is held jointly or in common with others, 
the insolvent’s property only will pass.*^® 

Equitable estates. An insolvent’s equitable inter¬ 
est in property which might be subjected to sale un¬ 
der execution would pass to his assignee or trustee 
for the benefit of his creditors with the right to main¬ 
tain proceedings to reduce the property to money.'^^ 
So too, on the other hand, property in which oth¬ 
ers have some rights, either legal or equitable, the 
legal title to which is in the insolvent, will pass to 
the trustee in insolvency.72 Also property held by 
an insolvent merely in trust for others will not pass 
to an assignee or trustee on his insolvency.*^® 
Where, however, such property is held in trust by 
another for the benefit of the insolvent, and by the 
laws of the state it is subject to execution, it will 
pass to his assignee or trustee.^^ 

Partnership and individual property. On the in¬ 
solvency of a partnership, the assignee or trustee of 


the firm takes all of its assets and the surplus of the 
separate estate of the members of the firm, above 
the amount necessary to pay their individual debts."^® 
Also the adjudication of a surviving partner as an 
insolvent debtor op^^^ates to vest in his trustee the 
firm assets.^® On the insolvency of a member of 
the firm, his assignee or trustee takes all of his in¬ 
dividual assets and whatever may be due him as his 
share of the partnership assets after the payment of 
the firm debts.^^ 

After-Acquired property. All property of the in¬ 
solvent acquired subsequent to the filing of the pe¬ 
tition or the adjudication of insolvency, as the case 
may be, remains the property of the insolvent.78 

Election to abandon burdejisome property. Prop¬ 
erty which is onerous or burdensome to the estate 
may be rejected by the assignee or trustee, in which 
event the title thereto will remain in the insolvent.*^® 
The question of abandonment is one of fact, and 
in an action concerning title to land one claiming 
that the land was abandoned by the assignee of an 
insolvent has the burden of clearly showing an in¬ 
tention in the assignee to abandon it.®® 

(2) Choses in Action 

Usually all claims and demands due the Insolvent, 
Including contract claims against the United States, pass 
to the trustee or assignee with the right to sue therefor. 

All claims and demands due the insolvent, al¬ 
though contested by the person from whom claimed 
to be due, pass to the trustee or assignee with the 
right to sue therefor in his name as assignee or 
trustee.®! Whether the insolvent’s right of action 
for a tort passes to his assignee or trustee in in- 


B3. Cal.—^Rued v. Cooper, 34 P. 98, 
109 Cal. 682. 

32 C.J. p 839 note 81. 

904. Mass.—Goreley v. Sutler, 16 N. 
H. 734, 147 Mass. 8, affirmed 13 S. 
Ct. 84. 146 U.S. 303. 36 LuEd. 981. 
.s2 C.J. p 839 note 82. 

Exemptions see infra 9 17. 

Claim agatnat sovexelgii. 

When the sovereign power has 
'established a claim against Itself, 
or agrainst a fund in its hands, and 
Tias provided a tribunal and all nec¬ 
essary machinery for its establish¬ 
ment and collection, such a claim la 
property within the meaning of an 
insolvent act providing that the as¬ 
signment shall vest In the assignee 
•all of the property of the debtor.— 
Goreley v. Butler, supra. 

•65. U.S.—Gsilinger v. Philippi, La., 
10 S.Ct. 266, 133 U.S. 246, 33 U.Ed. 
614. 

46. Mass.—Barton v. White, 10 N.B. 

840, 144 Mass. 281, 59 Am.R. 84. 
;32 OJ, 9 <832 note 84. 


67. Mass.—Warren v. Warren 

Thread Co.. 134 Masa 247. 

32 C.J. p 839 note 85. 

66. Ohio.—^In re Lang, 5 Ohio S. & 
C.P. 672, 7 Ohio N.P. 666. 

69. Mass.—^Audenried v. Betteley, 6 
Allen 382, 81 Am.D. 765. 

32 C.J. p 839 note 88. 

70. Vt.—^Laird v. Perry, 62 A, 1040, 
74 Vt. 464. 

71. N.T.—Kip V. State Bank. 10 
Johns. 63. 

32 C.J. p 841 note 97. 

72. R.I.—^In re George, 85 A. 676. 

82 C.J. p 841 note 98. 

76. Mass.—^Low v. Welch, 29 N.B. 
216, 139 Mass. 83. 

32 C.J. p 841 note 99. 

74. Mass.—Gardner ▼. Hooper, 8 
Gray 398. 

R.I.—TllUnghast v. Bradford, 6 RL 
206. 

82 C.J. p 841 note L 
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75. Mass.—Judd v. Gibbs, 8 Gray 
639. 

82 C.J. p 841 note 2. 

76. Md.—^Pinckney v. Lanahan, 62 
Md. 447. 

32 C.J. p 841 note 3. 

77. Mass.—^Russell v. Cole, 44 RE. 
1057, 167 Mass. 6. 57 Am.S.R 432. 

32 C.J. p 841 note 4. 

78. Md.—Culbreth v. Banks, 40 A. 
170, 87 Md. 444. 

32 C.J. p 841 note 7. 

79. Ill.—Wadlow V. Markey, 96 Ill. 
App. 484. 

32 C.J. p 839 note 90. 

80u Cal.—^Daman v. Hunt, 191 P. 

376, 47 CaJUApp. 274. 

82 O.J. p 840 note. 92. 

8L R.H.—^Pearson v. Gooch, 45 A. 

406, 69 N.H. 671, 678. 

82 C.J. p 840 note 98. 
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solvency depends on the terms of the statutes and 
the character of the tort.^^ 

A claim or demand against the United States 
based on a contract, express or implied, passes to the 
trustee or assignee with the right to maintain suit 

there£or.83 

c. Title Acanired by Trustee 

Ordinarily an assignee or trustee In Insolvency stands 
in the same poeitlon with reference to the title to prop¬ 
erty as that occupied by the insolvent. 

The assignee or trustee of an insolvent immedi¬ 
ately becoming vested with all the rights of the lat¬ 
ter at law or in equity stands in the same position 
with reference to the title to property as that occu¬ 
pied by the insolvent, except as to property which 
has been fraudulently transferred by him, discussed 
infra § 11, and may enforce any right or make any 
defense which the insolvent could have maintained 
or enforced at the time of his insolvency.^^ He 
takes the assets in trust for the benefit of others 
than the debtor,*® and not for value without no¬ 
tice,*® and, in the absence of a statute to the con¬ 
trary, subject to all claims and defenses that might 
have been interposed as against the insolvent,*^ 
such as set-offs, counterclaims,** or other rights and 
equities in favor of third persons,** and property 
coming into the hands of the assignee subject to 
such equities should be disposed of according to the 
rights of the persons interested therein.** The as¬ 
signee also takes the assigned property subject to 
every equity belonging to foreign creditors and 
subject to the laws of the state in which the debt 
is due.*i 


§ 11 

§11. -Transfers and Preferences by In¬ 

solvents; Attachments, and Other 
Liens 

a. Preferences 

b. Transfers 

c. Liens 

a. Preferences 

(1) In general 

(2) What constitutes a preference 

(3) Who may question validity 

(1) In General 

Although the rule Is changed by statutes In many 
Jurisdictions, at common law an embarrassed or Insol¬ 
vent debtor may make a transfer of his property to or 
prefer one or more of his creditors to the exclusion of 
others. 

Under the rules of the common law, an embar¬ 
rassed or insolvent debtor may make a transfer of 
his property to or prefer one or more of his credi¬ 
tors to the exclusion of the others,** especially 
where he does not do so with intent to delay, hin¬ 
der, or defraud his creditors,** or in contemplation 
of insolvency.*^ However, in many states this rule 
is changed by statutes*® and preferences created by 
the transfer or conveyance of property by the in¬ 
solvent within a specified period prior to the insol¬ 
vency are invalid;*® but if the preference was cre¬ 
ated prior to the period fixed by statute it cannot 
be avoided by reason of the institution of the in¬ 
solvency proceedings.*^ Also under the laws of 
some states a payment made by an insolvent debtor 
to his creditors within a limited period prior to the 


82. Conn.—Lovell v. Hdmmond Co., 
84 A. 511, 66 Conn. 600. 

82 C.J. p 840 note 95. 

83. Maes.—Goreley v. Butler, 16 N. 
B. 734, 147 Mass. 8. 

82 C.J. p 841 note 96. 

84. Lia.—Campbell v. Slidell, 5 La. 
Ann. 274. 

N.J.—^West Hudson County Trust Co. 
V. Wichner, 187 A. 679, 121 N.J. 
Eq. 157. 

32 C.J. p 842 note 11. 

85. Cal.—^Moore v. Sclinelder, 238 P. 
81, 196 Cal. 880. 

86. N.H.—^^tna Ins. Co. v. Thomp¬ 
son, 40 A. 896, 68 N.H. 20, 78 Am. 
S.R. 552. 

82 C.J. p 842 note 12. 

87. N.J.—^West Hudson County 

Trust Co. V. Wichner, 187 A, 679, 
121 N.J.Ba. 167. 

82 C.J. p 842 note 13. 

88. Miss.—C111 z e n 8 ' Bank v. 
Kretschmar, 44 So. 980, 91 Miss. 
608. 

82 C.J. p 842 note 14. 

44 aj.S.-23 


89. N.J.—West Hudson County 

Trust Co. V. Wichner, 187 A. 679, 
121 N.J.Eg. 157. 

82 C.J. p 843 note 15. 

Pxlor asslffiuiLaiLt for ‘benefit of ored- 
itors 

(1) It has been held that a trustee 
In insolvency takes only the debtor's 
contingent Interest In the surplus, 
If any, as against an assignee for 
the benefit of creditors.—McColgan 
V. Hopkins, 17 Md. 396. 

(2) However, it has also been held 
that a deed to a trustee In Insolvency 
revokes a prior deed to an assignee 
for the benefit of creditors and that 
the latter must turn over the prop¬ 
erty to the trustee In Insolvency.— 
Bronaugh v. Mason, 4 F.Ca8.No.l928, 
1 Hayw. & H. 89. 

9a La.—Ritchie v. White, 11 Mart. 
289. 

91. IlL—^Rhawn v. Pearce, 110 BL 
850, 51 Am.R. 691. 

82 C.J. p 843 note 17. 
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92. U.S.—Weld v. McKay, Ill., 218 
r. 807, 184 C.C.A. 496. 

82 C.J. p 845 note 87. 

93. Cal.—In re Strock, 61 P. 282, 
128 CaL 668. 

32 C.J. p 845 note 38. 

94. Cal.—^In re Strock. supra. 

95. U.S.—^Litzinger v. Butler County 
Oil Refining Co., D.C.Pa., 9 P.Supp. 
437, affirmed, C.C.A., Kessler v. 
Beck, 74 P.2d 1016, certiorari de¬ 
nied 55 S.Ct. 649, 295 U.S. 737, 
79 L.Ed. 1684. 

Mass.—Boothby v. Dezotell, 152 N.B. 
835, 256 Mass. 260. 

32 C.J. p 845 note 40. 

96. Md.—^Industrial Service v. Ro¬ 
gers, 163 A. 877, 163 Md. 656. 

82 CJ. p 843 notes 19, 25, p 860 
note 67. 

Action to set aside fraudulent trans¬ 
fer see infra S 18. 

97. U.S.—Witters v. Sowles, C-C-Vt, 
32 F. 762. 

32 C.J. p 850 note 68. 
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institution of insolvency proceedings with the intent 
of giving a preference may be recovered by the 
assignee or trustee, if the debtor was insolvent at 
the time and the creditor had reasonable cause so to 
believe and that a preference was thereby intend¬ 
ed.®® 

What law governs. The laws of the state in 
which the property is located determine the validity 
of a transfer of property resulting in a preference 
to a creditor.®® 

(2) What Constitutes a Preference 

(a) In general 

(b) Intent of parties 

(c) Security for current loan or credit 

(a) In General 

A preferervce usually occurs where one or more credi¬ 
tors receive from the Insolvent a greater proportion of 
his Indebtedness than other creditors of a like class. 

A preference usually occurs where one or more 
creditors receive from the insolvent a greater pro¬ 
portion of his indebtedness than other creditors of 
a like class, and this may occur either through pay¬ 
ment of money or the conveyance of property.^ 

(b) Intent of Parties 

Ordinarily to render a preference Invalid the debtor 
must have had an intent to prefer, and the creditor must 
have had reasonable cause to believe that the debtor was 
Insolvent at the time. 

The statutes generally provide that a preference 
created through a transfer made by a person while 
insolvent, with the intent on his part to create a 
preference, is invalid and may be avoided as such 
by the assignee or trustee on the institution of in¬ 
solvency proceedings against the insolvent debtor.® 
While actual intent is essential,® it may be inferred 
either from the fact of the preference or from other 
circumstances.^ On the other hand, absence of such 
intent may be justly inferred from the existence of 


facts utterly inconsistent therewith.® 

In order to avoid a transfer or preference made 
by a debtor “in contemplation of insolvency,*^ within 
the usual inhibition of the statutes, the debtor must 
have been in fact insolvent under the terms of the 
law at the time of the transfer, and there must have 
been in his mind an expectation or design that he 
would make an assignment or commence proceed¬ 
ings in insolvency or that such proceedings would 
be instituted against him,® and it has been held that 
the insolvency proceedings must in fact have been 
subsequently instituted.*^ 

Of creditor or trattsferee. As a general rule, in 
order to avoid a. preference under the insolvency 
laws, a person to whom a preference has been given 
must have had reasonable cause to believe that the 
debtor was insolvent at the time.® Where a pref¬ 
erence is made invalid when given with the intent 
of violating the insolvent acts, it is fraudulent in 
law without regard to the existence of actual fraud 
on the part of the transferee.® A creditor who fails 
to investigate or inquire as to facts and circum¬ 
stances clearly suflBicient to put a person of ordinary 
prudence and discretion on inquiry is chargeable 
with the knowledge which such investigation or in¬ 
quiry would have-furnished.^® The knowledge of 
an agent will be deemed the knowledge of the prin- 
cipal.^i However, unless the debtor was in fact 
insolvent, it cannot be held that the creditor had 
reasonable cause to believe him insolvent and 
unless the debtor did in fact intend to make a pref¬ 
erence or to evade the insolvent law it would be 
difl&cult to conclude that the other party had reason¬ 
able cause to believe that such intent existed.^® Un¬ 
der the laws of some states a transfer not in the 
usual and ordinary course of business of the debtor 
is prima facie evidence that the purchaser, assignee, 
I or transferee had reasonable cause to believe the 
1 debtor insolvent.^^ The reasonable cause of belief 


98. Minn.—Tripp 7. Northwestern 
Nat Bank, 48 N.W, 4, 45 Minn. 
383. 

32 C.J. P 851 note 69. 

99. Conn.—^Koster v. Merritt, 32 
Conn. 246. 

Mass.—Chlpman v. Peabody, 34 N.B. 
563, 159 Mass. 420, 38 Am.S.H. 437. 

1. Kan.—ChautauQua Citizens* State 
Bank V. Sedan First Nat. Bank, 
157 P. 892, 98 Kan. 109, L.B.A. 
1917A 696. 

8. Md.—Castleberg v. Wheeler. 12 
A. 8, 68 Md. 266. 

32 C.J. p 846 note 44. 

3. Mass.—Jaqulth 7. Winnlslmmet 
Nat Bank, 63 N.E. 723, 182 Mass. 
58—Bridires 7. Miles, 25 N.K. 461, 


152 Mass. 249—Sartwell v. North, 
10 N.E. 824. 144 Mass. 188. ■ 

4. Mass.—Sartwell v. North, supra. 
32 C.J. p 847 note 46. 

5. Conn.—^Bloodirood v. Beecher, 86 
Conn. 469. 

Minn.—Flshel v. Burt. 72 N.W. 109, 
69 Minn. 250. 

6L Ark.—^International L. Ins. Co. 
7. Vauffhan, 169 S.W. 330, 114 Ark. 
26. 

32 C.J. p 847 note 60. 

7. Md.—^Wheeler v. Stone. 4 Gill 38. 
32 C.J. p 847 note 52. 

8. Ark.—Steelman v. Atchley, 136 S. 
W. 902, 98 Ark. 294, 82 L..R.A..N.S., 
1060. 

82 C.J. p 848 note 53. 
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9. Cal.—In re Strock, 61 P. 258, 128 
Cal. 658. 

32 C.J. p 845 note 42. 

10. Cal.—Levy v. Irvine, 66 P. 953, 
134 Cal. 664. 671. 

32 C.J. p 848 note 54. 

11. Me.—Mathews v. Higgs, 18 A 
48, 80 Me. 107. 

32 C.J. p 848 note 55. 

12. N.H.—Cutler v. Dunn. 44 A 686, 
68 N.H. 394, 395. 

32 C.J. p 848 note 56. 

13. Mass.—^Leighton v. Morrill, 84 
N.E. 266, 159 Mass. 271 —Bridges 
V. Miles. 25 N.E. 461, 152 Mass. 
249. 

lA Mass.—Jaquith v. Davenport, 84 
N.E. 125, 197 Mass. 397. 

32 C.J. p 849 note 68. 
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on the part of the transferee is a question to be de¬ 
termined on all the facts and circumstances of each 
case;i5 and the court may be constrained to reject 
a party’s protestations of ignorance and innocence.^® 

(c) Security for Current Loan or Credit 

A lien or preference given to secure an Insolvent 
person on a contemporaneous bona fide advance, pay¬ 
ment, or loan, and not a preexisting debt, ordinarily will 
be deemed valid and cannot be avoided by the subse¬ 
quent institution of insolvency proceedings against the 
person to whom the advance is made. 

In the statutes prohibiting preferences, it gener¬ 
ally is provided that a lien or deed given to secure 
an insolvent person on a contemporaneous bona fide 
advance, pa 3 rment, or loan, and not a preexisting 
debt, will be deemed valid and cannot be avoided by 
the subsequent institution of insolvency proceedings 
against the person to whom the advance is made.^^ 
Where a security is given for a present advance and 
a preexisting debt, it will be held valid so far as 
the present advance is concerned and invalid as to* 
the prior advance.^® 

(3) Who May Question Validity 

Ordinarily the trustee or assignee in Insolvency Is 
the proper, and sometimes the only, person who may In¬ 
stitute the proceedings necessary to avoid preferential 
conveyances. 

The trustee or assignee not only standing in the 
place and stead of the insolvent debtor but also 
representing the creditors may, and is in duty bound 
to, institute the proceedings necessary to avoid all 
preferential conveyances made in fraud of the stat- 
ute,i® if in his judgment such conveyances are 
avoidable.20 Neither the insolvent®! nor a creditor 
not a party to the proceedings®® would be competent 


to institute such an action; and a creditor who is 
a party should act only through the trustee or as¬ 
signee,®® unless the latter declines to act, in which 
case the creditors may proceed, but they should 
allege the demand and refusal of the trustee to 
act.®® However, in some jurisdictions it has been 
held that, regardless of such demand and refusal, 
the right of action is vested exclusively in the as¬ 
signee.®® 

Preference validated by assignee's affirmance. Al¬ 
though the statute declares certain preferential 
transfers “void,” this word is to be construed as 
“voidable,” and consequently such a preference may 
be affirmed and validated by the assignee or trustee 
in insolvency so as to conclude him,® 7 but he has no 
authority thus to conclude other creditors and debar 
them from exercising their statutory right to con¬ 
test the proofs of the preferred creditor.®® 

b. Transfers 

Conveyances and transfers of property made to a 
person by one who Is Insolvent at the time, in the ab¬ 
sence of a bona fide consideration therefor or with the 
Intent to defraud creditors, are void as against the trus¬ 
tee of the insolvent, at least where the grantee has rea¬ 
sonable cause to believe that his vendor was insolvent. 

Conveyances and transfers of property made to 
a person by one who is insolvent at the time, in the 
absence of a bona fide consideration therefor or with 
the intent to defraud creditors, are void as against 
the trustee or assignee of the insolvent and may be 
avoided by him,®® where the grantee had reasonable 
cause to believe that his vendor was insolvent;®® 
and if any part of a sale or conveyance by an insol¬ 
vent to a creditor is fraudulent the whole is void.®! 
However, a transfer or conveyance before insolven¬ 
cy ordinarily is not void as in fraud of creditors.®® 


15. Mass.—Jaqulth v. Wlnnlsimmet 
Nat. Bank, 64 N.B. 723, 182 Mass. 
53 . 

32 C.J. p 849 note 60. 

16L Mass.—Saunders v. Bussell, 50 
N.E. 463. 171 Mass. 74. 

17. Ga.—Booth v. Atlanta Clearing 
House As8*n, 63 S.B. 907, 132 Ga. 
100 . 

Md.—^Industrial Service v. Bogers, 
163 A. 877. 163 Md. 656. 

32 C.J. p 849 note 63. 

1& Md.—Industrial Service v. Bo- 
gers. supra. 

32 C.J. p 850 note 66. 

19. N.J.—Central-Penn Nat. Bank v. 
New Jersey Fidelity & Plate Glass 
Ins. Co., 182 A. 262, 119 N.J.Eq. 
265. 

32 C.J. p 851 note 70. 
aa R.L—Colt V. Sears. 88 A. 1056, 
20 R.I. 823. 

ai- U.S.—^Brown v. Smart, Md., 12 


S.Ct. 958, 145 U.S. 454. 36 L..Bd. 
773. 

Minn.—^Haugan v. Sunwall, 62 N.W. 
398, 60 Minn. 367. 

aa. Minn.—Smith v. Bralnerd. 85 N. 

W. 271. 37 Minn. 479. 
aa. Leu—^Rogers v. Reynolds. 8 Leu 
461. 

82 C.J. p 851 note 74. 
a4. N.J.—Central-Penn Nat. Bank v. 
New Jersey Fidelity & Plate Glass 
Ins. Co., 182 A. 262, 119 N.J.Eq. 
265. 

32 C.J. p 851 note 76. 

36. Md.—^Haugh v. Maulsby, 14 A. 

65, 68 Md. 423. 

32 C.J. p 851 note 76. 

86. B.I.—Colt v. Sears Commercial 
Co., 38 A. 1056, 20 R.I. 323. 

32 C.J. p 851 note 77. 

87- B.I.—Colt V. Sears Commercial 
Co., supra. 

32 C.J. p 852 note 79. 
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aa. Me.—^Morey v. Mllllken, 30 A. 

102, 86 Me. 464. 

32 C.J. p 852 note 80. 

89. N.J.—Central-Penn Nat. Bank v. 
New Jersey Fidelity & Plate Glass 
Ins. Co., 182 A. 262, 119 N.J.Eq. 
265. 

32 C.J. p 844 note 29. 

FraudTUent conveyaaces by a debt¬ 
or to his trustee in Insolvency may 
be set aside in a suit by creditors 
In their own behalf.—Preston v. Hor- 
witn 36 A. 710, 85 Md. 164. 

80. Mass.—^Abbott v. Shepard, 6 N. 

E. 826, 142 Mass. 17. 

82 C.J. p 844 note 80. 

31. Mass.—Jaqulth v. Davenport, 78 
N.E. 93, 191 Maas. 415—>H111 v. 
Marston. 59 N.E. 766, 178 Mass. 285 
—^Denny v. Dana, 2 Cush. 160, 48 
AmuD. 665. 

32. D.C.—^American Wholesale Cor- 
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Assignment for benefit of creditors. The right of 
an insolvent debtor to malce an assignment of his 
property for the benefit of his creditors, the rights 
and title acquired by his assignee, and the general 
operation and effect of such an assignment, are 
treated in Assignments for Benefit of Creditors, 6 & 
J.S. p 1211. Such an assignment, subsequent to 
the commencement of insolvency proceedings, does 
not defeat such proceedings.^® 

0 . Liens 

(1) In general 

(2) Liens acquired by legal proceedings 

(3) Enforcement 

(1) In General 

The property of an Insolvent passes to hts trustee or 
assignee subject to all valid subsisting liens at the time 
of the Institution of proceedings except such as were 
created within a period forbidden or contrary to statute. 

The property of an insolvent passes to his trustee 
or assignee subject to all valid subsisting liens at 
the time of the institution of the proceedings except 
such as were created within a period forbidden or 
contrary to the statute.®^ Although, where it is 
permissible for insolvent debtors to prefer their 
creditors, the creditors may obtain preferences on 
their own initiative in legal proceedings,®® liens filed 
after insolvency and appointment of a trustee or 
assignee are void.®® 

Mortgages. While a mortgage given for a pres¬ 
ent valuable consideration will not as a rule be im¬ 
paired by the subsequent insolvency of the mort¬ 
gagor,®*^ nevertheless, like any other transfer or 
preference, it may be avoided when it constitutes a 


fraudulent transfer®® or an unlawful preference,®® 
as, for example, when it is given for the purpose 
of hindering or defrauding creditors,^® or made 
within the period prohibited by the insolvency stat- 
utes.4l In the event of a sale under a valid mort¬ 
gage, the trustee takes whatever surplus there may 
be over and above the amount sufficient to pay the 
mortgage.^® 

Failure to record. Although there is authority to 
the contrary,4® it has been held that a trustee in 
insolvency is, according to the more generally ac¬ 
cepted rule, authorized to attack the validity of an 
unfiled mortgage,^^ at least when not recorded a 
certain length of time fixed by statute prior to the 
insolvency proceedings.^® 

(2) Liens Acquired by Legal Proceedings 

(a) Prior to assignment 

(b) After assignment 

(c) In other stetes 

(a) Prior to Assignment 

Generally liens created within certain periods fixed 
by statute which result In giving creditors a preference 
will be avoided by insolvency proceedings. 

The rule is not uniform with reference to the ef¬ 
fect of an assignment in insolvency on liens ac¬ 
quired by legal proceedings when such liens were 
created prior to the assignment The general rule 
seems to be that liens created within certain periods 
fixed by statute which result in giving the creditors 
a preference will be avoided by the assignment,^® 
and that this rule will hold good, although the pro¬ 
ceedings are at the instance of a citizen of another 
state, since a nonresident creditor can claim no 


poration v. Aronsteln, 10 F.2d 991, 
66 APP.D.C. 126. 

33. Conn.—^Birdsey ▼. Yansands, 24 
Conn. 176. 

34. N'.J.—West Hudson County 

Trust Co. V. Wiclmer, 187 A. 679, 
121 167. 

Pa.—^In re Hawley Mfg. Co., Com. 
PI.. 29 DeLCo. 430. 

32 C.J. p 862 note 88. 

35. Mont—^Mleyr v. Federal Surety 
Co. of Davenport Iowa, 84 P.2d 
982, 97 Mont. 503, certiorari grant¬ 
ed Clark V. Willlard, 65 S.Ct 118, 
298 U.S. 546, 79 L.Ed. 650, and af¬ 
firmed 56 S.Ct 856, 294 U.S. 211, 
79 l4.Ed. 865, 98 A.L.R. 847. 

33. N.J.—^Hoffman Builders* Supply 
V. Stein, 125 A. 566, 96 N.J.Eg. 241 
—^Mack Mfg. Co. v. Citizens* 
Constr. Co„ 96 A. 101, 85 N.J.Bq. 
831, affirmed 98 A. 1086, 86 N.J. 

• Ecu 264. 


37, Mass.—^In re Parsons, 28 N.E. 

60, 150 Mass. 348. 

82 C.J. p 852 note 84. 

3a Me.—^In re Partridge, 51 A. 239, 
96 Me. 52. 

32 aj. p 868 note 87. 

39. Minn.—Grant v. Minneapolis 
Brewing Co., 70 N.W. 868, 68 Minn. 
86. 

82 C.J. p 863 note 88. 

40. Me.—^In re Partridge, 51 A. 239, 
96 Me. 62. 

Ohio.—Gettlnger v. National Bank of 
Commerce. 28 Ohio Cir.Ct 77. 

41. Me.—In re Partridge, 51 A. 289, 
96 Me. 52. 

32 C.J. p 853 note 90, 

42. Mass.—Tallman v. New Bedford 
Five Cents Sav. Bank, 188 Mass. 
830. 

32 C.J. p 853.note 91. 

43. Me.—Williamson v. Nealey, 17 
A. 404, 81 Me. 447. 

N.H.—Commonwealth Trust Co. v. 
Salem Light. Heat & Power Co., 
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89 A. 462, 77 N.H. 146—Hodgdon v. 
Libby, 43 A. 312, 69 N.H 136. 

44 Cal.—^Beamer v. Freeman, 24 P. 
169, 84 Cal. 554. 

32 C.J. p 853 note 92—11 C.J. p 612 
note 92. 

46. Mass.—^Harriman v. Woburn 
Electric Light Co., 39 HE. 1004, 
163 Mass. 85. 

82 C.J. p 854 note 93. 

46. Mass.—^Place v. Washburn, 40 
N.E. 863, 163 Mass. 680. 

82 aj. p 854 note 94. 

Xilexui not obtained by legal prooaed- 
■ Ings 

Lien obtained within four months 
of Insolvency but not obtained by 
legal proceedings was held not in¬ 
valid, within a statute making **lev- 
les. Judgments, attachments or oth¬ 
er liens obtained through legal pro¬ 
ceedings against a corporation** with¬ 
in four months of Insolvency void. 
—^HofCman Builders* Supply v. Stein. 
125 A. 666, 96 N.J.Eq. 24L 
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greater rights than the resident when he invokes 
the resident jurisdiction.^^ seems that the general 
rules above stated relating to fraudulent transfers 
and illegal preferences, particularly as regards the 
intent of the parties, may be invoked when applica¬ 
ble under the facts and circumstances.^® 

Attachment or garnishment lien. Under some 
statutes an attachment levied prior to the institu¬ 
tion of insolvency proceedings will be deemed val¬ 
id;^® under others all attachments of the debtor’s 
property are avoided by the institution of insolvency 
proceedings when made within a certain period pri¬ 
or thereto under still others they will be deemed 
valid even if made after the filing of the petition in 
insolvency, but not if made after the actual assign¬ 
ment under the insolvency proceedings,®^ or after 
the first publication of notice that a warrant has is¬ 
sued against the estate of the owner of the prop¬ 
erty.®® 

Judgment or execution lien. Similarly the rule 
with reference to the effect of an adjudication of 
insolvency on a judgment and execution levied on 
the insolvent’s property prior thereto is not uniform. 
It is generally true, however, that a judgment and 
execution entered with the connivance of a debtor 
resulting in a fraudulent preference may be avoided 
by the assignee or trustee of the insolvent’s estate,®® 
but that, in the absence of fraud or statutory provi¬ 
sions to the contrary,®^ the lien of a judgment will 
not be affected by the commencement of insolvency 
proceedings,®® although at the time the creditor may 
have known that his debtor was insolvent.®® 

(b) After Assignment 

A lien obtained or created subsequent to the Instltu- 
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tion of Insolvency proceedings and assignment by the 
Insolvent ordinarily will be Inoperative as against the 
trustee or assignee of the Insolvent. 

Prior to a declaration of dividends an assignee in 
insolvency usually is accorded, as an agent of the 
law, exemption from garnishee process,®*^ unless the 
assignment is void ab initio,®® and a judgment or 
other lien obtained or created subsequent to the 
institution of insolvency proceedings and assignment 
by the insolvent will be inoperative as against the 
trustee or assignee of the insolvent.®® However, 
generally it is held, sometimes by virtue of statutory 
provisions, that this exemption does not exist as to 
a dividend which has already been declared in favor 
of the principal defendant.®® 

(c) In Other States 

The title acquired by the trustee or assignee pur¬ 
suant to a conveyance under the Insolvent laws of one 
state will not prevail against the rights of attaching 
creditors under the laws cf another state where the 
property Is actually situated. 

Since an insolvent law has no extraterritorial 
force or effect, the title acquired by the trustee or 
assignee pursuant to a conveyance under the insol¬ 
vent laws of one state will not prevail against the 
rights of local attaching creditors imder the laws of 
a different state where the property is actually sit- 
uated,®! even though such attaching creditor is a 
citizen of the state where the insolvency proceeding 
is pending.®® However, an assignee in insolvency 
who acquired title to an insolvent debtor’s property 
by virtue of insolvency proceedings in one state 
thereby obtained title to the insolvent’s ship on the 
high^seas, which prevailed over an attachment levied 
on the ship in the port of another state,®® and a cred¬ 
itor who is a citizen and resident of the same state 


47. Me.—Owen v. Roberts, 17 A. 
408, 81 Me. 439, 4 Ii.B.A. 229. 

32 aj. p 864 note 96. 

48. Cal.--Levy v. Irvine, 66 P. 963, 
134 Cal. 664. 

32 C.J. p 864 note 97. 

49. Md.—Thomas v. Brown, 10 A. 
718, 67 Md. 612. 

82 C.J. p 864 notes 99, 1. 

Blffht to intervesie 
A trustee In Insolvency for the 
attachment defendant has been held 
entitled to Intervene and move to 
quash the writ.—Palmer v. Hughes, 
86 A 431. 84 Md. 662. 

^ Vt.—^Desany v. Thorp, 89 A 809, 
70 Vt. 81. 

32 C.J. p 866 note 2. 

51. Wis.—Mowry v. White, 21 Wls. 
417. 

32 C.J. p 866 note 3. 

5a Mass.—^Andrews v. Southwlck, 
13 Mete. 636. 

82 C.J. p 866 note 4. 


53. Mass.—Sartwell v. North, 10 N. 

B. 824, 144 Mass. 188. 

32 O.J. p 866 note 7. 

54L R.I.—^In re Bowler, 38 A 497, 
20 R.L 261. 

82 C.J. p 866 notes 8, 11. 

65. N.J.—West Hudson County 

Trust Co. v. Wlchner, 187 A 679, 
121 N.J.Bq. 167. 

82 C.J. p 866 note 9. 

56. N.H.—Hurlbutt v. Currier, 88 A 
602, 68 N.H. 94. 

32 CJ. p 866 note 10. 

67. Ark.—N. Friedman & Sons Cloak 
Co. V. Hoglns, 299 S.W. 997, 176 
Ark. 699. 

28 C.J. p 73 note 97. 

CoiLtlniuuijoe of garnishment pro- 
oeeding 

The garnishment proceeding will 
not be continued until the accounts 
of the assignee can be settled.— 
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Tucker v. Chick, 87 A 672, 67 N.H. 
77. 

68. Wyo. —^McCord-Brady Co. v. 

Mills, 66 P. 1003, 8 Wyo. 258. 46 L. 
R.A 787. 

28 C.J. p 74 note 2. 

69. N.J.—Central-Penn Nat Bank v. 
New Jersey Fidelity & Plate Glass 
Ins. Co., 182 A 262, 119 N.J.Eq. 
265. 

82 C.J. p 866 note 12. 

60. Mass.—^Decoster v. Livermore, 4 
Mass. 101. 

28 CJ. p 73 notes 99, 1. 

61. U.S.—Security Trust Co. v. 
Dodd, Minn., 19 S.Ct 646, 178 U.S. 
624, 43 L.Bd. 886. 

32 C.J. p 866 note-14. 

82. Ill.—Rhawn v. Pearce, 110 Ill. 

360, 61 Am.R. 691. 

32 C.J. p 867 note .15. 

63. U.S.—Crapo v. Kelly. 16 Wall. 
610, 21 L.Bd. 430, reversing 46 N. 
T. 86, 6 Am.]^ 85. 
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as his debtor against whom insolvency proceedings 
have been instituted in such state is bound by the 
assignment of the debtor’s property in such pro¬ 
ceedings, and if he attempts to seize or attach the 
personal property of the debtor, situated in another 
state and embraced in the assignment, he may be 
restrained by injunction by the courts of the state 
in which he and his debtor reside.®^ The fact that 
the provisions of the statutes of one state operate 
retroactively to vacate attachments does not con¬ 
trol attachments levied in other states, at a time 
when under the statute of the former state the in¬ 
solvent had not been deprived, by operation of law, 
of the dominion and control over his property and 
assets.®® 

(3) Enforcement 

While a valid lien may sometimes be enforced by a 
creditor holding the lien, in some Jurisdictions the trus¬ 
tee disposes of the property and brings the proceeds into 
court for distribution among the lien creditors and oth¬ 
ers according to their legal priorities. 

A lien created through legal proceedings, or oth¬ 
erwise, not avoided by the insolvency proceedings, 
may as a rule be enforced by the creditor holding 
the lien,®® although in some jurisdictions the rule 
is for the trustee or assignee to dispose of the prop¬ 
erty and bring the proceeds into court for distri¬ 
bution among the lien creditors and others accord¬ 
ing to their legal priorities.®*^ 

Rights of mortgagee. In some states the fact that 
the mortgagor is adjudged insolvent after execut¬ 
ing the mortgage does not affect the right of the 
mortgagee to foreclose,®® while in others the trustee 
or assignee in insolvency is the only person empow¬ 
ered to sell the mortgaged premises, although the 
mortgage contains a power of sale.®® 

§ 12. -Administration of Estate 

a. In general 


b. Authority and functions of assignee 

c. Liability of assignee or trustee 

a. In General 

Matters relating to the administration of the estate 
of an Insolvent, such as the jurisdiction of the court, 
meetings of creditors, and examination of the Insolvent 
and others, are dependent on the provisions of statutes 
In the various Jurisdictions. 

The jurisdiction to hear and determine insolven¬ 
cy proceedings is by statute delegated to one or 
more courts, which as a general rule are given full, 
ample, and exclusive power over the insolvent and 
his estate to the end that it may be fully adminis¬ 
tered and distributed to the persons entitled there- 
to.7® This supervision continues from term to term 
until the final disposition of the matter.^i Howev¬ 
er, a court of general jurisdiction cannot exercise 
a general jurisdiction when acting under the statute 
as an insolvency court, and controversies as to the 
right to property, and claims of third persons to it, 
or over it, are remitted to the court having cogni¬ 
zance of the subject matter.*?® 

The officers to be appointed in an insolvency pro¬ 
ceeding, including commissioners*?® and referees,*?^ 
their number and designation, and their qualifica¬ 
tions, duties, and liabilities, ar« determined by pro¬ 
visions of the statutes of the several states. 

Meetings of creditors. Meetings of creditors and 
the right to vote at such meetings with respect to 
the administration of an insolvent’s estate are de¬ 
pendent on the provisions of the statutes in the vari¬ 
ous jurisdictions.*?® There appears to be no reason 
why a meeting may not be adjourned from day to 
day for the transaction of such business as may 
arise,*?® and all things done at a lawfully adjourned 
meeting are of like force and effect as though done 
at the original meeting; but an adjournment must 
be to a time and place certainly designated in the 
order therefor, and in the record of that order.^^ 

Examination of insolvent and others. It is as a 


84. Vt.—^Hazen v. Iiyndonville Nat. 
Bank, 41 A. 1046. 70 Vt 54S, 67 
Am.S.R. 680. 

32 C.J. P 857 note 17. 

65. U.S.—^Klng V. Cross, RI., 20 S. 
Ct ISl. 175 U.S. 896. 44 UBd. 211. 

66. Vt—^Desany v. Thorp, 89 A. 309, 
70 Vt 81. 

32 C j. p 857 note 20. 

67. Pa.—^Zacharlas v. Imperial 
Stain, Paint & Filler Co.. 11 Pa. 
Dlst 171. 

82 C.J. p 857 note 21. 

68. Ohio.—Omwake v. Jackson. 15 
Ohio Cir.Ct. 615, 8 Ohio Olr.Dec. 
285. 

82 C.J. p 857 note 22. 


69. Md,—Crocker v. Hopps, 28 A. 

99. 78 Md. 260. 

82 C.J. p 857 note 28. 

TO. Me.—-Castner v. Twitchell- 

. Champlln Co.. 40 A. 558, 91 Ma 
624. 

32 C.J. p 858 note 25. 

Chaaoery oonrt is court of general 
jurisdiction, having Jurisdiction to 
administer insolvent estates, appoint 
receivers, and wind up estates.—^Hat¬ 
ley Mfg. Co. V. Smith, 128 So. 887, 
154 Miss. 846. 

71. Ill.—Seiter v, Mowe, 81 IlLApp. 
846, affirmed 65 N.B. 526. 182 UL 
851. 


72. Md.—Culbreth v. Banks, 40 A. 
170, 87 Md. 444. 

73. Mass.—Cheshire Iron Works v. 
Gay, 3 Gray 631. 

32 C.J. p 868 notes 28. 80. 

74. Vt—Sowles V. Lewis, 52 A. 
1073, 76 Vt 69. 

82 C.J. p 858 note 29. 

76. La.—^Pinsky v. Resweber. 21 So, 
251, 49 La.Ann. 246. 

32 C.J. p 868 note 82. 

76, Mass.—^Rkse v. Wallace, 7 Mete. 
431. 

32 C.J. p 859 note 38. 

77. Mass.—Greenough v. Whitte- 
more, 8 Gray 193. 

82 C.J. p 869 note 86. 
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general rule within the power of a court of insol¬ 
vency or the commissioner having charge of the 
proceedings to order an insolvent to appear and be 
sworn, and submit to an examination touching his 
estate and its disposition,78 and tmder the statutes 
of some states persons other than the debtor who 
are charged with having fraudulently received, con¬ 
cealed, embezzled, and conveyed away property be¬ 
longing to the insolvent’s estate may be cited to 
appear to submit to an examination.79 The con¬ 
duct of the examination is governed by the ordinary 
rules of law with reference to the examination of 
witnesses.®*^ 

b. Authority and Functions of Assignee 

(1) In general 

(2) Sale of assets 

(1) In General 

Ordinarily the trustee or assignee Is Intrusted with . 
the entire management of the estate, subject to the con¬ 
trol of the court by which he Is appointed. 

Where regulated by statute, a trustee or assignee 
in insolvency has all the powers and duties stated 
therein.81 A trustee, by virtue of his office, is with¬ 
out authority in another jurisdiction, at least in the 
absence of any assignment from the debtor.®^ 
Since the trustee or assignee of an insolvent repre¬ 
sents the creditors of an insolvent's as well as the 
insolvent,*^ he must show due diligence in the dis¬ 
charge of his duties.85 Although the right to insti¬ 
tute proceedings in behalf of an insolvent’s estate 
is primarily and in the first instance in the assignee 
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or trustee, where he refuses the creditor may pro- 
ceed,Sfi but in that event it should appear that a 
request has first been made on him to act and been 
refused.®^ it is the duty of the trustee or assignee 
of an insolvent to collect all of the assets either by 
a suit or otherwise, and hold them for the parties 
in interest,®® and to him is intrusted the entire man¬ 
agement of the estate, subject to the control of the 
court by whom he is appointed.®® He may enter in¬ 
to contracts or agreements for the settlement of 
claims against or in favor of the estate when for 
its best interests,®® and, when so authorized, the 
court’s action cannot be questioned by the insol- 
vent®i Necessary expenditures incurred in the care 
and preservation of the estate will be allowed the 
trustee or assignee of an insolvent.®® 

Accounts^ statements, and reports of assignee. 
The trustee or assignee of an insolvent is required 
to keep such accounts and submit such reports and 
statements as are called for by statute.®® 

(2) Sale of Assets 

(a) In general 

(b) Mode of sale 

(c) Confirmation and rights of purchaser 
(a) In General 

The trustee or assignee should sell or make such 
other disposition of the property of the Insolvent as will 
result to the best Interests of the creditors. 

Ordinarily the trustee or assignee has power to 
sell the property of the insolvent,** and he should 
sell or make such other disposition of the insolvent’s 


7a Mass.—^Davis v. Bunker, 46 N. 

B. 405, 168 Mass. 82. 

32 C.J. p 859 note 36. 

79. Mass.—Sawln v. Martin, 11 Al¬ 
len 489. 

32 CS.J. p 859 note 87. 

sa Mass.—Sawln v. Martin, supra. 

32 C.J. p 859 note 88. 

81. Mo.—Blner v. Beste, 82 Mo. 240, 
82 Am.D. 129. 

8a U.S.—The Lydia, C.C.A.N.T., 1 
P.2d 18, certiorari denied Lydia 
S. S. Co. V. Huffh D. MacKenzle 
Co., 45 S.Ct. 97, 266 U.S. 616, 69 
■L.Ed. 470, and National Surety 
Co. V. Hugh D. MacKenzle Co.,. 46 
S.Ct 97. 266 U.S. 616, 69 L.Ed. 
470. 

sa Leu—Nouvet v. Bollinger, 15 La. 
Ann. 293—^Hughes v. His Creditors, 
15 La. 446. 

84. Me.—Taylor v. Taylor, 74 Me. 
582. 

32 C.J. p 859 note 41. 

85. La.—^Desorme's Succession, 10 
Rob. 474—^Prleur v, EUs Creditors, 


2 Rob. 641—Mellleur v. His Credi¬ 
tors, 8 La. 632. 

88. Conn.—^Pilley v. King, 49 Conn. 

211 . 

Ill.—^Llndauer v. Lang, 29 lll.App. 
188. 

Questioning transfers and preferenc¬ 
es see supra § 11. 

87. Md.—^Haugh v. Maulsby, 14 A. 
65. 68 Md. 423. 

82 C.jr. p 860 note 44. 

88. Mo.—^Elner v. Beste, 82 Mo. 
240, 82 Am.D. 129. 

82 C.J. p 860 note 46. 

89. Md.—Alexander v. Ghiselin, 5 
Gill 138. 

82 C.jr. p 860 note 47. 

Continuing Insolvent’s business 
<1) For the purpose of preserv¬ 
ing the estate or preventing a sacri¬ 
fice, there seems to be no reason why 
the business may not be conducted 
as a going concern, with the approv¬ 
al of the court.—^In re St. James Ho¬ 
tel Co., 4 Ohio S. & C. P. 209, 8 Ohio 
N.P. 42. 

(2) However, the assignee has no 
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power to continue the business of 
the debtor without leave of court, 
and if he does so he Is chargeable 
with any loss sustained.—In re 
Grove's Assigned Estate, 16 Pa.Dlst. 
& Co. 871. 

90. U.S.—Wooster v. Trowbridge, C. 
C.N.T.. 116 F. 722. affirmed 120 F. 
667, 67 C.C.A. 129, certiorari de¬ 
nied 23 S.Ct. 864. 190 U.S. 667, 47 
L.Ed. 1183.. 

32 C.J. p 862 note 78. 

91. Vt.—Sowles V. Lewis, 62 A. 1078, 
76 Vt. 69. 

32 C.J. P 860 note 45. 

98. Pa.—Stahl v. Mullln, Com.Pl., 
58 Montg.Co. 25. 

82 C.J. p 862 note 76. 

Right to counsel fees see Infra S 
19. 

93. La.—Conery v. His Creditors, 87 
So. 14, 113 La. 420. 

32 C.J. p 862 note 80. 

Accounting and discharge of' as¬ 
signee or trustee see infra S 16. 

94e, Mo.—^E lner v. Beste, 32 Mo. 240, 
82 Am.D. 129. 
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property as will result to the best interests of the 
creditors, subject to the direction of the court.^® 
If the trustee declines or refuses to sell, a creditor 
should apply to the court for an order directing the 
sale.96 Before any proceedings can be taken look¬ 
ing to the sale, the trustee or assignee must first 
have qualified and then secured an order of court 
for the sale,®7 and under some statutes it is a con¬ 
dition precedent to the sale that the creditors should 
have had notice of the proposed sale,®* and that 
there must also have been a meeting of the credi¬ 
tors to pass on the terms and conditions of sale.®® 

(b) Mode of Sale 

In the absence of statutory regulation, the property 
of an Insolvent ordinarily should be disposed of at public 
auction. 

Unless a private sale is authorized by statute, the 
property of an insolvent ordinarily should be dis¬ 
posed of at public auction.! The assignee or trus¬ 
tee may, like other agents, exercise his discretion 
and, under proper circumstances, suspend the sale if 
the property is likely to be sacrificed.® He cannot 
be charged with the difference between what the 
property brought and what the court held it would 
have brought if sold in parcels, where he acted in 
good faith and with reasonable care.® The assignee 
of an insolvent debtor must not be restrained by 
anything less than an express enactment from mak¬ 
ing the most of his effects; and he may conse¬ 
quently dispose, at his discretion, of a doubtful se¬ 
curity, at a price supposed to be a fair one, although 
less than the nominal value.^ 

Property subject to lien. Property which is en¬ 
cumbered or subject to a lien may be sold free of 


all liens or encumbrances, reserving the settlement 
or adjustment of priorities until the final distribu¬ 
tion of the fund,® or else be sold subject to the 
lien or encumbrance on proper notice of the exist¬ 
ence of such lien or encumbrance.® Where the mes¬ 
senger of an insolvent sells the property without 
separating the mortgaged property from the un¬ 
mortgaged, and does not follow the terms of the 
mortgage in selling the mortgaged property, the act 
of the assignee in knowingly demanding and receiv¬ 
ing the proceeds of such sale constitutes an affirm¬ 
ance thereof.^ 

The purchase price of property sold by the insol¬ 
vent should be paid to the assignee or trustee.® 

(c) Confirmation and Rights of Purchaser 

Judicial sales of an Insolvent's property cannot be 
set aside In the absence of substantial reasons. The 
purchaser ordinarily Is subrogated to the rights and dis¬ 
abilities of the Insolvent. 

Judicial sales of an insolvent's property will not 
be set aside in the absence of substantial reasons.® 
Such sales have been set aside because of irregular¬ 
ity,!® illegality,!! or unfair conduct,!® or because 
more could have been obtained for the proper^.!® 
However, a sale illegally made can be set aside only 
on motion of proper parties.!® 

Title and rights of purchaser. Since the trustee 
or assignee is vested with the title which the insol¬ 
vent had, with like rights with respect thereto, ex¬ 
cept as to property fraudulently transferred by the 
insolvent as shown supra §§ 10, 11, a purchaser from 
the assignee or trustee, as the case may be, is as 
a rule subrogated to the rights,!6 and subject to 
the disabilities,!® of such person. 


96. Vt.—Nichols V. Bingham, 40 A. 
827, 70 Vt. 820. 

32 C.J. p 860 note 49. 

99. La.—^Laforest v. Hla Creditors, 
18 LcuAnn. 292. 

32 C.J. p 860 note 50. 

97. La.—^Lange ▼. His .Creditors, 2 
Bob. 539. 

32 C.J. p 860 note 51. 

98. Leu—Saul v. His Creditors, 7 
Mart..N.S.. 425. 

32 C.J. p 860 note 62. 

99. La.—^Leger v. Arceneaux. 5 Bob. 
613. 

82 C.J. p 861 note 53. 

L N.J.—Sloan v. Apgar, 24 N.J.Law 
608. 

82 C.J. p 861 note 64. 

8. La.—^Bgerton v. His Creditors, 2 
Bob. 201. 

3. Cal.—-In re Nichols, 60 P. 1072, 
5 Cal.'Unrep.Ccus. 856. 


4. Peu—Shaefler ▼. Child, 7 Watts 
84. 

32 C.J. p 861 note 55. 

5. La.—Spears v. Creditors, 4 So. 
567, 40 LeuAnn. 650. 

32 C.J. p 861 note 56. 

8. Minn.—New Prague Milling Co. 
V. Schreiner, 72 N.W, 963, 70 Minn. 
126. 

32 C.J. p 861 note 67. 

7. Mass.—^Labbe v. HadAeld, 62 N.B. 
262, 180 Mass. 219. 

B. La.—Shropshire r. BUs Creditors, 
15 LeuAnn. 706. 

82 C.J. p 861 note 61. 

9 . Md.—McHenry v. McVeigh, 66 
Md. 678. 

32 C.Jr. p 862 note 71 [a]. 

10. N.T.—Murpby v. Phllbrool^ 6 
N.T.S. 648, 57 N.T.Super. 204. 

82 C.J. p 861 note 68. 

IL Maes.—Bowley v. D'Arcy, 69 N. 
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H. 825, 184 Ma.ss. 660, 64 L.H.A 
190. 

32 C.J. p 861 note 64. 

18. Geu—^McCullough Export Lum¬ 
ber & Warehouse Co. v. Bruns¬ 
wick Nat Bank, 86 S.E. 466, 111 
Ga. 132. 

13. Mass.—^Thomas v. Beals, 27 N.E. 
1004, 164 Maas. 61. 

82 C.J. p 862 note 66. 

14. Leu—Arcenaux v. BQs Creditors, 
6 Leu 6. 

32 C.J. p 862 note 68. 

The insolvent will not be permit¬ 
ted to Question a sale illegally made. 
—^Mayfield v. Comeau, 7 Mart,N.S., 
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c. Lialnlitr of Assignee or Trustee 

A trustee or assignee in insoivency Is personally lia¬ 
ble for losses resulting to an estate by reason of his neg¬ 
ligence, fault, or misconduct In the administration of the 
estate. 

While the trustee or assignee of an insolvent will 
be personally liable for losses resulting to an estate 
by reason of his negligence, fault, or misconduct in 
the administration of the estate,i7 depreciation in 
the value of the property after* coming into the 
hands of the trustee, when not the result of his 
fault, must be borne by the estate,^® and likewise 
he will not be liable for mistakes when acting in 
good faith and pursuant to the advice of counsel.^® 
A creditor cannot recover against an assignee on 
the latter's personal promise to pay the assignor's 
debts where the assignee was disqualified to perform 
his duties and the whole agreement was void.^® 

Liability of coassignee or cotrustee. Unless it is 
otherwise provided by statute, the liabilities and re¬ 
sponsibilities of two or more trustees or assignees 
are joint, and not joint and several.^1 

Liability of successor assignee or trustee. One 
trustee or assignee succeeding another will be sub¬ 
stituted to the rights and liabilities of the person 
originally appointed to such position .22 

§ 13. — Actions by or against Assignee or 
Trustee 

a. In general 

b. Defenses 

c. Jurisdiction and parties 

d. Pleading 

e. Evidence 

f. Trial, judgment, and damages 


a. In General 

The trustee or assignee of an insolvent ordinarily 
may sue or be sued In the Jurisdiction where he was ap¬ 
pointed. 

While the trustee or assignee of an insolvent ordi¬ 
narily may bring any action that is necessary either 
for the protection of the estate or to recover prop¬ 
erty belonging to it,23 in analogy to the rule relat¬ 
ing to foreign executors, administrators, and guard¬ 
ians, the assignee or trustee in insolvency cannot, 
as a rule, maintain a suit in any other state than the 
one in which he is appointed,2^ and it has been held 
that an assignee appointed in one state was not en¬ 
titled in an action in a federal court to avoid a con¬ 
veyance of property situated in another state.26 

The trustee or assignee in insolvency after he has 
qualified may maintain an action to set aside a con¬ 
veyance or preference made by the insolvent debtor 
with the purpose of unlawfully defrauding or pre¬ 
ferring his creditors,23 and, although there is au¬ 
thority to the contrary,27 it has been held that he 
may sue in equity to set aside a fraudulent con¬ 
veyance by the insolvent, even though he might 
recover possession of the property by an action of 
trespass and ejectment at law.28 On the other 
hand he may recover the property from the trans¬ 
feree in an action of replevin, or may sue him for 
its value, without first suing in equity to have the 
transfer set aside.23 

It has been held unnecessary as a condition pre¬ 
cedent to action by the assignee or trustee to set 
aside a fraudulent transfer or preference that there 
should be a demand^^ or a tender,3i or that leave of 
court should be obtained .22 

Limitations and laches. A suit by an assignee in 
insolvency may be barred by a statute of limita- 


TruBt So. V. Wlcliner, 187 A. 679. 
121 N.J.B<i. 167. 

82 C.J. p 862 note 78. 

17. Minn.—^Davls v. Swedlah-Amerl- 
can Nat Bank, 80 N.W. 968. 81 N. 
W. 210. 78 Minn. 408, 79 Am.S.R. 
400. 

82 aj. p 868 note 81. 

Personal liability of assignee In in¬ 
solvency of person, having as as¬ 
sets stock of Insolvent corporation, 
to creditors of corporation see Cor¬ 
porations S 688. 

18. La.—^Montllly v. His Creditors, 4 
Rob. 142. 

82 C.J. p 868 note 82. 

19. Pa—Daring's Appeal. 18 Pa 
224. ■ 

82 C.J. p 868 note 88. 

90. Pa—York v. Besley. 88 PaSu- 
Per. 276. 


21. La—^Yard v. His Creditors, 2 
Rob. 400. 

82 C.J. p 868 note 84. 

2SL Mass.—^International Trust Co. 
V. Boardman. 21 N.B. 289. 149 
Maas. 168. 

82 C.J. p 863 note 86. 

83. Minn.—Rossman v. Mitchell, 76 
N.W. 1068. 78 Minn. 198. 

82 C.J. p 868 note 88. 

84. Conn.—^Upton v. Hubbard. 28 
Conn. 274. 78 AnaD. 670. 

82 C.J. p 864 notes 91-94. p 866 note 
95. 

Contra In England 

U.S.—^Betton v. Valentine, C.C.R.I., 
3 P.Cas.No.1,370, 1 Curt 168. 

32 C.J. p 864 note 89. 

85. U.S.—Betton v. Valentine, supra 

32 C.J. p 866 note 96. 
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86. Md.—^Atkinson v. Phillips, 1 Md. 
Ch. 607. 

82 C.J. p 865 note 98. p 816 note 58. 

87. Mass.—^Metcalf v. Cady, 8 Al¬ 
len 687. 

82 C.J. p 866 note 99 [a]. 
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30. Conn.—^BUll v. Buechler, 47 A. 
123, 73 Conn. 227. 
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32 C.J. p 866 note 4. 

38. Minn.—Moore v. Hayes, 28 N.W. 

238, 35 Minn. 206. 

32 C.J. p 866 note 6. 
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tions,33 or, if in equity, by laches.3^ 

Against assignee or trustee. The trustee or as¬ 
signee may be sued in his representative capacity 
to recover property claimed to have been illegally 
withheld or for the purpose of foreclosing a mort¬ 
gage secured on assigned*property.35 

Actions by or against the insolvent are considered 
infra § 17. 

b. Defenses 

The availability of particular defenses has been ad¬ 
judicated In various actions brought by or against the 
trustee or assignee. 

It. is no defense to a suit by an assignee or trustee 
in insolvency that the petition in insolvency was in- 
suflScient in matters of form,or that plaintiff had 
not given notice of his appointment as required by 
the statute,®*^ or that there was a technical irregu¬ 
larity in the filing of plaintiffs bond,®® or that by 
agreement between defendant and plaintiff and cred¬ 
itors defendant was excused from surrendering the 
property sued for,®® or that the alleged preferen¬ 
tial payment sued for was sanctioned by an ex 
parte allowance of defendant's claim, where plaintiff 
had not lost his right to have the claim expunged,^® 
and it was held that no defense was presented to an 
action to recover the value of personalty conveyed 
in violation of the insolvent law by a conditional 
offer curiously styled a “tender” or “surrender.”^! 

Defendants should not be compelled to pay funds 
which plaintiff would have to reimburse to them 
shortly afterward, should defendants prove that 
they have discharged debts due to the insolvent, and 
that in so doing they have done no injury to the 
creditors who are yet unpaid.^® The fact that a 
demand arising on contract is unliquidated does not 


preclude its being set off in a case otherwise prop¬ 
er.^® A counterclaim cannot avail defendant when 
based on a demand acquired by him after the as- 
signment^^ or notice of plaintiffs appointment.^® 
A judgment against the insolvent cannot be set off 
if not within the statute regulating the subject,^® 
and defendant's conduct in regard to a claim may es¬ 
top him from using it as a set-off.^ 

In suit against assignee or trustee. In an action 
against an assignee in insolvency for conversion of 
goods mortgaged to plaintiff by the insolvent, it is 
a good defense that the mortgage constitutes a 
fraudulent preference forbidden by the statute.^® 
Assignees in insolvency admitted to defend a pend¬ 
ing action against the insolvent may defend on the 
ground of fraud or want of consideration, and are 
not limited in that behalf to such defenses as the 
insolvent might make.^® 

c. Jurisdiction and Parties 

Unless otherwise provided by statute, an action 
against an assignee or trustee may be brought in a prop¬ 
er court of general jurisdiction. The real parties in In¬ 
terest should be made parties plaintiff and defendant in 
actions by or against a trustee In insolvency. 

Unless, as is frequently the case, exclusive juris¬ 
diction of the subject matter of the suit is given 
by statute to the insolvent court,®® an action by a 
third person against an assignee or trustee in in¬ 
solvency may be brought in a proper court of gen¬ 
eral jurisdiction;®! for instance, to recover a debt 
incurred by the assignee,®® to declare a trust for 
plaintiff in a mortgage executed to the insolvent,®® 
or to foreclose such mortgage.®^ 

Parties and multifariousness. In proceedings ei¬ 
ther at law or in equity, especially under modern 
statutes, the real parties in interest should be made 


33. Mass.—Colby v. Shuts, 106 N.E. 
1006, 219 Mass. 211. 

32 C.J. p 866 note 7. 

34. Md.—^Preston v. Horwlt 2 ^ 36 A. 
710, 85 Md. 164. 

32 C.J. p 866 note 8. 

35. Wash.—^Penn Mut L. Ins. Co. v. 
Fife, 47 P. 27, 16 Wash. 605. 

32 C.J. p 867 note 14. 

36. Cal.—^Mo«:k V. Peterson, 17 P. 
446, 75 Cal. 496. 

32 C.J. p 867 note 18. 

37. Mass.—Colby v. Shuts, 106 N.B. 
1006, 219 Mass. 211. 

32 C.J. p 867 note 19. 

38. Cal.—^Mofirk v. Peterson, 17 P. 
446, 75 Cal. 496. 

82 C.J. p 867 note 20. 

39. Md.—Cochrane y. Brldendolph, 
19 A. 604, 72 Md. 275. 

32 C.J. p 867 note 21. 


40. Mass.—Clarke y. SpringHeld 
Second Nat. Bank. 59 N.E. 121, 177 
Mass. 257. 

41. Cal.—Perkins y. Maler & Zobe- 
leln Brewery, 66 P. 482, 134 Cal. 
372. 

42. La.—^Rodrlgruez y. Dubertrand, 
1 Bob. 535. 

43. Wash.—Sheafe y. Hastie, 48 P. 
246, 16 Wash. 563. 

44- Minn.—^Northern Trust Co. y. 
Hlltgen, 64 N.W. 909, 62 Minn. 861. 

45. N.T.—Knight y. Bothschlld. 117 
N.T.S. 26, 182 App.Diy. 274, modi¬ 
fied on other grounds 97 N.E. 1107, 
204 N.T. 628. 

46. N.T.—Knight y. Bothschlld, su¬ 
pra. 

32 C. J. p 867 note 29. 

47. N.T.—Knight y. Bothschlld, su¬ 
pra. 

82 C.!*. p 867 note 30. 

362 
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32 C.J. p 867 note 31. 
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C.Mass., 29 F.Cas.17.609, 3 Woodb. 
& M. 380. 
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parties plaintiff Of defendant. 55 After the institu¬ 
tion of insolvency proceedings, in an action com¬ 
menced prior thereto by the insolvent, his trustee 
or assignee should be substituted as party plaintiff,^® 
and where the insolvent is defendant, his trustee 
or assignee should be substituted as defendant.57 
An action brought in behalf of the insolvent’s es¬ 
tate, after the institution of insolvency proceedings, 
should be in the name of the assignee or trustee.^* 
Persons not necessary to the relief sought need not 
be made defendants,®^ but one whose interest may 
be prejudiced by a decree for plaintiff should be 
joined as a defendant.®® The insolvent is not a 
necessary party in proceedings against his estate,®^ 
or in a suit in behalf of the estate.®^ 

A bill in equity is demurrable for multifariousness 
where it embraces different matters affecting dif¬ 
ferent parties, who have no common interest in the 
different matters.®® 

d. Pleading 

Tha rules applicable to pleadings In civil actions gen¬ 
erally apply In actlcns by or against an assignee In In¬ 
solvency. 

While, in an action by an assignee in insolvency, 
facts showing that he has authority to sue in that 
capacity must be stated,®’^ where plaintiffs described 
themselves in their pleading as “assignees of” a 
named person, “an insolvent debtor,” the descrip¬ 
tion was held sufficient without stating that they are 
assignees under the insolvent laws.®® According to 
some authorities the fact of an assignment must be 
alleged,®® while others hold that this is merely a 
fact in evidence tending to prove the more general 
fact of title to the property.®^ Where such assign¬ 
ment is alleged, it will be presumed that the court j 
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and clerk acted regularly and that the conditions 
precedent to such action were properly performed.®® 

An allegation that he is the duly qualified assignee 
sufficiently shows the giving of a bond, if neces¬ 
sary.®® If plaintiffs title to recover in an action 
against an assignee in insolvency depends on the 
invalidity of the insolvency proceedings by reason 
of the Federal Bankruptcy Act having suspended the 
state Insolvent Law, facts showing that the insol¬ 
vent was within the clause which made the state law 
inoperative must be alleged, 7® as, for example, that 
he could not be adjudged an involuntary bankrupt.7i 
The assignee may recover damages in an action for 
conversion without averring that redelivery cannot 
be had.72 A bill by the assignee to set aside 
fraudulent conveyance alleging facts which would 
be ample to sustain a bill by a creditor for the 
same purpose states a cause of action.78 Substan¬ 
tive facts which only amount to evidence tending to 
prove the facts in issue need not be specified in an 

answer.74 

Amendment Where plaintiffs sued as assignees 
under the insolvent laws of another state, which 
could operate only intraterritorially, they were prop¬ 
erly allowed to amend by striking out the words 
descriptive of the character in which they sued.75 

Issues and proof. In some states in an action by 
an assignee in insolvency it cannot be objected that 
he has not shown that he is assignee, unless the 
fact is put in issue by special plea;76 in other states 
plaintiff must plead and prove the character in 
which he sues, although only the general issue is 
pleaded.77 In an action by an assignee in insol¬ 
vency to subject property fraudulently transferred 
by the insolvent it is necessary for plaintiff to prove 


55. Va.—Runners v. Lewis’ Ex’rs, 7 
Leigh. 720. 84 Va. 720, 30 Am.D. 
613. 

33 C.J. p 868 note 44. 

56. S.a—Cleverly v. McCullough, 
40 S.aL. 617. 

W.Va.—Zane v. Fink. 18 W.Va. 698. 

67. Can.—^Proud v. Folsy, 21 Rev. 
Leg. 616. 

Que.—^Roche v. Words, 8 Que.L. 122. 

68. La.—^Prevost v. Walther, 19 So. 
249, 48 La.Ann. 227. 

32 aj. p 868 note 46. 

69. N.C.—^Warren v, Howard. 5 S.B. 
424. 99 N.C. 190. 

32 aj. p 868 note 48. 
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Allen 446. 
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62. Minn,—Williamson v. Selden. 64 
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687. 

32 C.J. p 868 note 62. 
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Mart. 466. 
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Gray 329. 
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6a Cal,—^Klng v; Felton, 63 Cal. 

66 . 
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706, 186 Cal. 241. 
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72. Cal.—Perkins v. Maler & Zobe- 
lein Brewery, 66 P. 482, 134 Cal. 
872. 

32 C.J. p 869 note 63. 
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77- Md.—Winchester v. Union 
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that the assets already in his hands are insuflScient 
to pay the debts of the estate in full.*^8 Where an 
assignee in insolvency sues in tort for the conver¬ 
sion of property alleged to have been received by 
defendant as a preference, proof that plaintiff af¬ 
firmed the transaction and waived the right to avoid 
it may be given under an answer putting in issue 
the conversion and the title of plaintiff.^® In an 
action of replevin brought by an assignee in insol¬ 
vency, defendant may prove a mortgage to himself 
from the debtor, under an answer alleging that the 
goods replevied are his property and not the prop¬ 
erty of plaintiff.80 In one case it was made a query 
whether, in case of a writ of entry brought by an 
assignee in insolvency against a grantee of an in¬ 
solvent, on the ground that the conve 3 rance was 
made in fraud of the insolvent laws, a homestead 
right in the insolvent which gives the tenant no 
right of entry can be relied on for any purpose un¬ 
der the general issue.®^ 

e. Evidence 

(1) Presumptions and burden of proof 

(2) Admissibility 

(3) Weight and sufficiency 

(1) Presumptions and Burden of Proof 

General rules apply with respect to presumptions and 
burden of proof. Thusi fraud ordinarily will not be pre¬ 
sumed, but must be proved when alleged. 

A conveyance made by an insolvent to his as¬ 
signee in the insolvency proceedings is prima facie 
evidence of title,82 Ordinarily fraud will not be 
presumed, but, when alleged, must be clearly prov-* 
ed.83 In some states it is specifically provided by 
statute that a transfer of property by an insolyent 
not made in the ordinary course of business shall 
be made prima facie evidence of fraud,8^ or of rea¬ 
sonable cause to believe the debtor insolvent,86 but 
such'a statutory prima fade presumption is rebut- 
table.8® The onus probandi is on the party who 
seeks to disturb a preference to show that it is pro¬ 


hibited by the insolvent system of the state.87 A 
statute imposing on an assignee in insolvency suing 
to set aside a transaction with the debtor the burden 
of proving defendant’s reasonable cause to believe 
the debtor insolvent includes the lesser burden of 
proving the actual insolvency of the debtor,88 

(2) Admissibility 

(a) In general 

(b) As to debtor’s intent 

(c) Reasonable cause to believe debtor 

insolvent 

'(a) In General 

Evidence has been held admissible or Inadmissible, In 
accordance with general rules, In actions based on fraud¬ 
ulent or preferential transfers and other actions by or 
against an assignee In Insolvency. 

To be admissible in an action by or against an as¬ 
signee in insolvency, evidence must be relevant, 
competent, and material, and must not be too re¬ 
mote.®® The insolvent’s books are not admissible 
as showing the regularity of a transfer by him on 
the eve of insolvency.®® The record of proceedings 
on a voluntary petition in insolvency is admissible, 
when offered and received, not on account of the 
schedules, but as a whole, as evidence of the regu¬ 
lar commencement, prosecution, and course of the 
insolvent proceedings, in which the authority of de¬ 
fendants, as assignees in insolvency, to take posses¬ 
sion of the property in suit, was founded.®^ 

The fact that a man was intemperate in his hab¬ 
its and neglected his business is competent evi¬ 
dence having some tendency to prove that the firm 
of which he was a member was insolvent.®® Evi¬ 
dence of the state of the money njarket at the time 
of alleged preferential payments by a debtor is in¬ 
admissible on the issue of his insolvency at that 
time.®® While certified copies of the sdiedule of 
debts and lists of claims filed in the insolvency pro¬ 
ceedings are incompetent to prove that the debtor 


78. KH.—Sanborn v. Wilder, 41 A. 
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Alien 819. 

81. Mass.—Copeland v. Sturtevant, 
30 N.B. 476, 166 Mass. 114. 

88, N.T.—Rockwell v. Brown, 54 N. 
Y. 210—^Rockwell v, McGovern, 40 
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was insolvent at the time of a conveyance by him,9^ 
an objection and exception to the admission of the 
debtor’s schedules in evidence should be based spe¬ 
cifically on the ground that they are not competent 
evidence of the facts therein stated^B 

On the question whether a mortgage covering 
practically all an insolvent’s property was given in 
the usual and ordinary course of business of the 
debtor, the opinion of witnesses is inadmissible.®® 
Public statements by the owner of property of his 
desire and purpose to dispose of it are admissible to 
show that a subsequent sale of the property by him 
was in the regular course and order of legitimate 
business.®'^ 

(b) As to Debtor’s Intent 

Particular evidence has been held admIssIMe or In¬ 
admissible with respect to the debtor’s Intent in connec¬ 
tion with alleged preferences or fraudulent transfers. 

Evidence.has been held admissible or inadmissi¬ 
ble, in accordance with general rules, with respect 
to the debtor’s intent in connection with alleged 
fraudulent transfers or preferences.®® Thus, testi¬ 
mony of the insolvent is admissible as to his own 
intent,®® but in an action by assignees in insolvency 
to recover the value of their insolvent’s stock in 
trade from the holder of an alleged fraudulent mort¬ 
gage thereon, declarations of the insolvent that he 
received full consideration for the mortgage are in¬ 
admissible.^ In an action by an assignee in insol¬ 
vency to avoid a mortgage as made with intent to 
give defendant mortgagee a preference and in con¬ 
templation of insolvency, facts known to the mort¬ 
gagee which tend to explain the making of the 
mortgage, consistently with the innocence of the 
mortgagor, are competent in his behalf not only on 
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the question as to what inference should have been 
drawn by the mortgagee with regard to the mort¬ 
gagor’s purpose and intent, but also on the question 
as to what in fact were his purpose and intent.® 
The rule that the acts and declarations of a grantor, 
after he has divested himself of the estate, shall not 
be admitted to impeach the title of the grantee, is 
applicable where a voluntary conveyance is impeach¬ 
ed as fraudulent against subsequent creditors, as 
well as where the object was to prevent the proper¬ 
ty from going to satisfy existing debts,® but the 
debtor’s previous acts and declarations in such a 
case are admissible against his grantee.^ Also, to 
prove the fraudulent design of a debtor as to future 
creditors in making a voluntary conveyance of his 
real estate, evidence that he was engaged in or con¬ 
templating other fraudulent acts of a similar nature 
is admissible.® The statements of an insolvent, 
whether made before or after a sale alleged to be 
fraudulent, as to the value of the property sold and 
of his other property, were held inadmissible against 
his assignees in insolvency to show that the sale was 
in good faith.® An insolvent debtor’s declaration 
of the terms of a previous agreement under which 
certain machinery was put by him into the building 
of another were inadmissible to show that a sub¬ 
sequent sale of the machinery to the owner of the 
building was not fraudulent.^ 

(c) Reasonable Cause to Believe Debtpr In¬ 
solvent 

As a rule, any evidence is admissible to show the 
existence of such facts as would naturally Influence the 
mind of an honest and reasonable man In forming a con¬ 
clusion as to whether at the time of the transaction with 
the Insolvent there was reasonable cause to believe him 
Insolvent. 

Where the question is whether a party at the 


94. Mass.—Simpson v, Carleton, 1 
Allen 109, 116, 79 Am.D. 707. 

32 C.J. p 870 note 90. 

95. N.H.—Sanborn v. Wilder, 41 A. 
172, 68 N.H. 471. 

32 C.J. p 871 note 91. 

96. Mass.—Buffum v. Jones, 10 K.B. 
471, 144 Mass. 29. 

97. Mass.—^Heywood v. Heed, 4 Gray 
674. 

98. General reputation 

In an action by tbe asslgniee of an 
Insolvent debtor to recover back 
property allesred to have been con¬ 
veyed fraudulently, evidence of the 
good general reputation of defendant 
and of the Insolvent for integrity, 
honesty, and moral worth is inadmis¬ 
sible.—^Heywood v. Heed, 4 Gray, 
Mass., 674. 

nnaaoial oonditlon and raprssanta- 
tlons 

(1) Evidence of a debtor’s financial 


condition at the time of a convey¬ 
ance by him is admissible as tend¬ 
ing to prove his fraudulent intent, 
and evidence of his representations 
to holders of his notes that he would 
be unable to pay them at maturity 
is admissible to show he knew him¬ 
self to be Insolvent at that time.— 
Marsh v. Hammond, 11 Allen, Mass., 
483—32 C.J. p 871 note 93. 

(2) In support of an allegation of 
a fraudulent transfer by the insol-i 
vent, evidence of his condition short¬ 
ly thereafter was held relevant.— 
Hill V. Buechler, 47 A. 123, 73 Conn. 
227—r32 C.J. p 871 note 96. 

(3) Evidence of the condition of 
the insolvent's bank deposit about 
the time of a pretended sale by him 
and evidence of deeds given by him, 
or recorded during the same year, 
some before and some after the al¬ 
leged sale, was held admissible as 
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bearing on the question of contem¬ 
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198, 68 Vt 88. 

82 C.J. p 871 note 92. 
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B. 1180, 160 Mass. 328. 
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6. Mass.—Winchester v. Charter, 
supra. 
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674. 

7. Mass.—^Heywood v. Beed, supra. 
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time of a transaction with the insolvent had reason¬ 
able cause to believe him insolvent, any evidence is 
competent to show the existence of such facts or 
circumstances as would naturally influence the mind 
of an honest and reasonable man in forming a con¬ 
clusion in relation to the subject matter involved in 
the issue.8 General reputation of a man as to sol¬ 
vency is admissible not to prove the fact, but as 
bearing on what the party dealing with him has rea¬ 
sonable cause to believe as to his solvency,^ although 
such evidence is in its nature hearsay, and for that 
reason would be incompetent on the trial of an or¬ 
dinary issue.iO For the same purpose and on the 
same ground general reputation of doing business on 
borrowed capital, although somewhat more specific, 
but hardly less likely to come to the ears of those 
dealing with the person concerned, is admissible, 
and as it is competent to offer in evidence the decla¬ 
rations and opinions of third persons concerning the 
insolvency and credit of a party, a fortiori it is prop¬ 
er to admit the declaration of the debtor himself, 
as having a tendency to create a reasonable belief 
in the mind of an honest and reasonable man that 
he was not insolvent.^^ 

On the same issue evidence that the debtor had 
a reputation of managing his business badly and of 
neglecting it is admissible.13 Evidence of the debt¬ 
or's inattention to his business and his indulgence in 
habits and practices of great and unnecessary ex¬ 
pense and of wasting his time in useless and frivo¬ 
lous pursuits, which facts were known to the party 
dealing with him, was held admissible as tending 
to Aiow that the latter had reasonable cause to be¬ 
lieve him insolvent.i^ Evidence that the debtor was 
in good pecuniary credit is admissible to disprove al¬ 
leged reasonable cause to believe him insolvent.^® 
It has been held legitimate for defendant, in dis¬ 
proof of alleged reasonable cause to believe the 
debtor insolvent, to testify that he had no reason 
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to doubt that the debtor could pay his debts in 

full,i6 

Inadmissible evidence. Reasonable cause for be¬ 
lief is the specific issue to which evidence must be 
confined, and that which would not naturally influ¬ 
ence a reasonable man, acting with ordinary pru¬ 
dence, to form a belief of the debtor's insolvency 
cannot properly be admitted to prove a want of such 
reasonable cause for belief in the debtor's insol- 
vency.17 Testimony by defendants in a suit against 
them by the assignee in insolvency to avoid a trans¬ 
fer that at the time of the delivery of the property 
to them by the debtor they believed him to be per¬ 
fectly solvent was held incompetent, and its admis¬ 
sion prejudicial and reversible error.l® A defend¬ 
ant sued by an assignee in insolvency to avoid an 
alleged preferential transaction should not be al¬ 
lowed to prove his own acts or declarations after 
the debtor's failure for the purpose of showing that 
defendant then for the first time learned of certain 
large debts due from the ihsolvent.^^ On the issue 
whether a mortgagee had reasonable cause to be¬ 
lieve that the mortgagor was insolvent and intended 
to defraud his creditors, he was not entitled to state 
what he was told by counsel in reference to his right 
to make the mortgage loan.^® It is not permissible 
to show that the mortgagee before he took the mort¬ 
gage attacked as invalid was himself indebted to 
other persons who were pressing him for pay- 
ment.2l 

(3) Weight and Sufficiency 

Except where a different rule Is provided by statutCi 
the general principles governing the weight and sufficien¬ 
cy of evidence are applied In actions by and against as¬ 
signees In insolvency. 

Except in cases where by statute a different rule 
is provided, the general principles governing the 
weight and sufficiency of evidence are applied in 
actions by and against assignees in insolvency.22 A 
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22. Cal.—Grunsky v. Parlin, 42 P. 

676, 110 Cal. 179. 

32 C.J. p 873 note 27, p 874 note 51. 
Authority to sue or defend 

(1) In most jurisdictions a certi- 
ded copy of the assignment Is con¬ 
clusive evidence of the assignee’s 
authority to sue or defend proceed¬ 
ings Instituted against the Insolvent 
or hls estate.—Palmer v. Jordan, 40 
N.F. 110, 163 Mass. 350—32 C.J. p 866 
note 10. 

.(2) The bringing and prosecution 
of the suit Is conclusive evidence of 
his acceptance of the trust and that 
• he was acting In the capacity of 
trustee of the assigned estate at the 
time the suit was brought.—^Taylor 
V. Atwood, 47 Conn. 498. 
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party’s failure to produce available evidence in sup¬ 
port of his contention may justify an inference that 
the production of such evidence would not aid his 
case,28 and the weight of circumstantial evidence of 
vitiating intent with which a preference is charged 
to have been made is much diminished when direct 
evidence on the question was within reach and ig- 
nored.2^ 

The intention of a party is a fact to be proved as 
all other facts are proved, not necessarily by direct 
evidence, but either by direct evidence or by the 
proof of other facts indicative of such intention and 
from which its actual existence and operation may 
be inferred.25 In determining whether a convey¬ 
ance by a debtor was made with a .view to insol¬ 
vency, actual insolvency is but a circumstance to be 
taken into the account,26 and the debtor’s knowledge 
of his real condition must be proved, and not mere¬ 
ly imputed to him without evidence or in the face 
of it.27 The rule that a man is to be taken to have 
intended the probable result of his own acts is often 
a very useful rule of evidence in arriving at a con¬ 
clusion on a question of motive or intention, but it 
is not a rule of law.28 A man intends that conse¬ 
quence only which he contemplates and which he 
expects to result from his acts.26 

It is generally the rule that if the jury find that 
the person making a conveyance was insolvent at 
the time that it was made, and that it was made with 
a view to give a preference over other creditors, 
and that the person to whom the conveyance was 
made had reasonable cause to believe that his gran¬ 
tor was then insolvent, they will be authorized in 
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finding that the conveyance was in fraud of the in¬ 
solvent law.26 The intent of an insolvent to give 
a preference may be inferred from the fact that a 
preference has been given.81 Mere proximity in 
point of time between the date of a conveyance by 
the debtor and his application for the benefit of the 
insolvent laws, standing alone, without any support¬ 
ing circumstances, is not to be received as ade¬ 
quate or reliable proof of what he intended at the 
time of making the conveyance.22 The fact that a 
debtor preferring a creditor was not at the time 
entitled to apply for the benefit of the-insolvent laws 
would repel any inference that he contemplated such 
a course.22 Testimony denying knowledge of the 
insolvent, contemplation of insolvency, or intent to 
prefer, if absolutely uncontradicted by other testi¬ 
mony or by circumstances and not rendered suspi¬ 
cious by the demeanor of the witnesses, must be ac¬ 
cepted by the triers of fact as conclusive,®* and will 
suffice to overcome a statutory prima facie pre¬ 
sumption to the contrary.SB 

In a suit in equity by an assignee in insolvency 
only circumstances of the strongest description will 
justify the court in disregarding the answer or dep¬ 
osition of the insolvent denying the intent to prefer 
or to take the benefit of the insolvent laws with 
which he is charged, and such denial may prevail, 
although his asserted expectation that his creditors 
would forbear with him may appear to the court to 
be wholly absurd.®® An assignee in insolvency may 
fail in his suit because of insufficiency of evidence 
to overcome the presumption of verity attaching to 
defendant’s answers to interrogatories.®^ 
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Evidence that a debtor was at one 
time Intemperate will not alone sup¬ 
port an Inference of reasonable cause 
to believe him Insolvent at a later 
time.—Cutler v, Dunn, 44 A. 636, 
68 KH. 894—32 C.J. p 874 note 41. 
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ster, 30 Conn. 659. 

32 C.J. p 873 note 29. 
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ster, supra. 

32 C-J*. p 878 note 81. 
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ster, supra. 
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Xnsuidoleacy of as'sets 

That a debtor actually knew or 
supposed himself unable to pay all 
l;^s debts and, consequently, that ac¬ 


tual Insolvency Impended over him, 
Is a fact to be weighed In deciding 
whether he made a mortgage with 
an Intention to evade the operation 
of the statute and prefer the mort¬ 
gagee or some other creditor, but it 
Is still a fact to be determined on 
all of the evidence, and he could 
not have contemplated insolvency 
as Impending, unless he actually 
knew or believed that his property 
was insufllclent for the payment of 
his debts.—Qulnebaug Bank v. Brew¬ 
ster, supra—32 C.J. p 878 note 86. 
XzLoonslstent eacpectatlons 

An expectation to compound with 
creditors apd an expectation to es¬ 
cape from them by applying for the 
benefit of the insolvent laws,' were 
different things, and both could not 
exist at the same time.—Stewart v. 
Union Bank. 2 MdCh. 68. 

28. N.T.—Curtis v. Leavitt, 16 N.T. 
9. 

29. Conn.—Qulnebaug Bank v. Brew¬ 
ster, 30 Conn. 669. 

32 C.J. p 878 note 85. 
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30. Mass.—Jaquith v. Wlnnlslmmet 
Nat Bank, 64 N.E. 723, 182 Mass. 
63—Abbott V. Shepard, 6 N.E. 826, 

. 142 Mass. 17. 

31. Mass.—Jaquith v. Wlnnlslmmet 
Nat Bank, 64 N.E. 723, 182 Mass. 
58—Chipman v. McClellan, 34 N.E. 
379, 169 Mass. 368, affirmed 17 S. 
Ct 86, 164 U.S. 847, 41 L.Ed. 461. 

32. Md.—Syester v. Brewer, 27 Md. 
288. 

32 C.J. p 874 note 42. 

33. Md.—Glenn v.. Baker, 1 Md.Ch. 
78. 

82 C.J. p 874 note 43. 

34. Cal.—^Haas v. Whittier, 82 P. 
449, 97 Cal. 411. 

82 C.J. p 874 notes 44, 45. 

35. Cal.—^Haas v. Whittier, supra. 

36. Md.—^Brooks v. Thomas, 4 Md. 
Ch. 16. 

82 C.J. p 874 note 48. 

37. La.—^Denis v. Oger, 6 La. 400. 
82 C.J. p 874 note 60. 
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f. Trial, Judgment, and Damages 

General rules ordinarily apply with respect to the 
trial, Judgment, and damages In actions by or against an 
assignee In Insolvency. 

The general rules applicable in ordinary litigation 
with reference to the trial apply in actions by or 
against assignees or trustees in insolvency.3 8 These 
rules have been applied in respect of questions of 
law and fact,89 instructions,^9 nonsuit,^^ directiois 
of a verdict,49 and rulings and findings by the court 
sitting without a jury.^S 

Judgment, In an action of conversion against de¬ 
fendant, individually and as assignee in insolvency, 
he cannot complain that the judgment is against him 
in his representative capacity, where the jury found 
that he converted the property to his own use.'*^ 

Damages, In aji action by an assignee in insol¬ 
vency to recover the value of goods consigned, in 
fraud of the insolvent law, by the debtor to one of 
his creditors to sell, with authority to apply the pro¬ 
ceeds toward payment of his claim, the measure of 
damages is the value of the goods at the time when 
the preference was made and not at the time when 
the purchaser might avail himself of their pro- 
ceeds.^5 Where defendant who was sued by an 
assignee in insolvency, on account of a preferential 
mortgage of property to him by the insolvent, sold 
the mortgage for its face value after the petition but 
before the adjudication of insolvency, plaintiff could 
recover only Uie amount of the mortgage rather than 
the value of the mortgaged property.^8 A creditor 
who is liable in equity to assignees in insolvency for 
damages entailed by causing foreign assets to be di¬ 
verted from the general creditors by means of an 
attachment sale will be required to pay only the sum 


for which they were sold, together with interest, 
where, the purchase was made by one of the as¬ 
signees acting for a single creditor and at a price 
only a fraction of their value, and without having 
applied for an order to redeem such assets from 
the lien of attachment.^7 Jn tort against an as¬ 
signee in insolvency for the conversion of property 
claimed by plaintiff under a conveyance from the 
insolvent, if the jury find the conveyance void as a 
preference made in payment of a preexisting debt, 
plaintiff cannot, on any state of facts, recover cash 
paid by him to the debtor for the difference in value 
between such property and the debt which the con¬ 
veyance was made.to secure.^8 

§ 14. — Claims against and Distribution of 
Estate 

a. In general 

b. Qaims provable 

c. Amount of claims 

d. Presentation and proof of claims 

e. Distribution and release of claims 

a. In General 

Generally, the peraon In whom Is vested the title to 
a claim should present and prove It In insolvency pro¬ 
ceedings. 

The general rule is that the person in whom is 
vested the title to a claim should present and prove 
it in the insolvency proceedings.^9 

Creditors,89 including nonresident creditors,®^ are 
entitled to prove their claims against the estate of 
an insolvent The holder of a note or bill endorsed 
by an insolvent may make a claim against his in- 
splvent estate without first proceeding against the 


88. Mass.—Clarke v. Second Nat 
Bank. 59 N.£. 121. 177 Mass. 257. 
32 C.J. p 875 note 57. 

39. Pa.—Stahl v. MuUin. 58 Montg*. 
Go. 25. 

32 C.J. p 876 notes 68. 59. 
Appointment and gnalifloatlon of 
trustee 

The record of the Insolvent court 
showing* the appointment and qual¬ 
ification of the trustee imports ab¬ 
solute verity and Its sufilclency in 
that behalf should not be submitted 
to the Jury.—GaJlup v. Fox. 80 A. 
768. 64 Conn. 491—32 C.jr. p 867 note 
11 . 

4a Mass.—Jaqulth v. Winnislmmet 
Nat. Bank. 64 N.B. 728. 182 Mass. 
63. 

32 C.J. p 876 note 60. 

41. N.H.—Cutler v. Dunn. 44 A. 636. 

68 N.H. 394. 

82 C.J. p 876 note .62. 


42, Ga.—Biggs T. Steele. 37 S.B. 879. 

112 Ga. 241. 

32 C.J. p 876 note 61. 

48. Mass.—Jaqulth v. Davenport, 78 
N.B. 93, 191 Mass. 415. 

32 C.J. p 876 note 63. 

44. Cal.—^Rutan v. Wolters, 48 P. 
385. 116 Cal. 408. 

32 G.J. p 876 note 64. 

45. Masa—^Burpee v. Sparhawk. 97 
Mass. 342. 

82 C.J. p 876 note 66. 

48. Vt.—^Lewis v. Burlington Sav. 
Bank. 25 A. 836. 64 Vt, 626. 

47. Vt.—^Hazen v. Lyndonville Nat 
Bank. 41 A. 1046, 70 Vt 643. 67 
Am.S.R. 680. 

4& Mass.—^Bartlett v. Decreet. 4 
Gray 111. 

49. N.Y.—Duer v. Hunt, 58 N.T.S. 
742. 41 App.Div. 681. 

82 C.J. p 877 note 76. 

Sowever, a person desiring to re¬ 
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cover a particular fund, such as a 
trust fund, should not present his 
claim therefor to the assignee in in¬ 
solvency.—^Haseltlne v, McAfee, 48 
P. 886, 5 Kan.App. 119—82 C.J. 
p 877 note 72. 

Obtaining pnrohaser for assets 
Where plaintiff obtained a pur¬ 
chaser for assets of an insolvent 
contracting company under a con¬ 
tract with its attorney before de¬ 
fendant was appointed trustee, it 
was held that plaintiff must first 
prove his claim against the contract¬ 
ing company before he could enforce 
it against the fund in the trustee’s 
possession.—Gleeson v. XJmans. 169 
N.T.S. 178, 95 Mlsc. 177. 

sa U.S.—^Taicott V. Waller, Conn.. 

191 F. 726. 112 C.C.A. 816.’ 

32 C.J. p 877 note 74. 

51. Tex.—Tyler v. Thompson, 44 
Tex. 497, 23 Am.R. 600. 

32 C.J. p 877 note 76. 
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parties primarily liable.®® The wife of an insolvent 
may prove a claim against her husband’s estate®® 
unless the claim is based on a void contract between 
her and her husband.®^ 

The presentation and establishment of claims 
against insolvent banks is considered in Banks and 
Banking § 519, against insolvent corporations in 
Corporations §§ 1536-1546, and against the insol¬ 
vent estate of decedent in Executors and Adminis¬ 
trators §§ 679-682. 

Creator who has received preference. Unless 
the statute provides to the contrary, a creditor who 
has received a preference may surrender the pref¬ 
erence and prove for the full amount®® or, if he is 
preferred as to a part only, he may prove as to the 
balance.®® A statute declaring that a person who 
has accepted a preference “shall not prove the debt 
or claim on account of which the preference was 
made or given,” does not prevent the proving of 
one claim merely because claimant has been given 
a preference on another claim.®^ 

b. Claims Provable 

(1) In general 

(2) Contingent or unliquidated claims 

(3) Secured claims 

(1) In General 

-c 

Generally all debta of the debtor which are due and 
payable may be proved and allowed against hla estate. 

Broadly stated, all debts of the debtor which are 
due and payable may be proved and allowed against 
his estate.®® While no narrow definition or tech¬ 
nical rules of pleading or proceeding should exclude 
a demand which is legal and absolute at the time 
of insolvency,®® a creditor who holds two promis¬ 
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es by the insolvent to pay the same debt does not 
have the right to prove both of them.®® Some stat¬ 
utes expressly allow equitable liabilities to be proved 
in insolvency as debts,®! and in some jurisdictions, 
without the aid of such a statute, claims savoring 
of that character are provable under a qualified doc¬ 
trine.®® 

Claim against several. A claim held by a creditor 
on whidi several insolvents are liable may prove it 
against both estates, but cannot recover through one 
or both of such proceedings more than suflScient to 
satisfy his claim,®® or where only one of the per¬ 
sons liable is insolvent, the creditor may prove his 
claim against the estate of the one who has become 
insolvent and at the same time pursue the other at 
law.®^ 

Claims maturing after institution of proceedings. 
In the absence of statutory provisions to the con¬ 
trary,®® the rule is that claims not due but accruing 
or maturing after the institution of insolvency pro¬ 
ceedings, will not be allowed against the insolvent’s 
estate.®® 

Claims against partners. Where both the firm and 
individual members are insolvent, the holder of a 
joint and several note given by the partners in the 
partnership name is entitled to prove his note 
against the joint estate of the firm as well as against 
the several estates of the individual members and 
to receive a dividend from both estates, but under 
no conditions can he receive more than the face of 
the claim.®^ 

Costs and legal expenses. The general rule seems 
to be that expenses incurred as costs or counsel fees 
in proceedings which are for the benefit of a par¬ 
ticular creditor or class of creditors should not be 
borne by the estate but are chargeable to those in 


58. Minn.—^Mercantile Nat. Bank v. 
Macfarlane. 74 N.W. 287. 71 Minn. 
497. 70 Am.S.R. 362.' 

82 C.J. p 877 note 78. 

53. Me.—Weeks & Potter Co. v. El¬ 
liott. 45 A. 29. 98 Me. 286. 74 Am. 
S.R. 348. 

32 C.J. p 877 note 79. 

54. Maas.—Caldwell v. Nash, 77 N. 
E. 515. 190 Mass. 607. 

82 aj. p 878 note 80. 

56. Minn.—In re Kahn, 67 N.W. 164, 
55 Minn, 609. 

82 C.J. p 878 note 82. 

Sa Cal.—In re Doyle, 59 P. 993, 6 
Cal.Unrep.Cas. 392. 

Maas.—Black v. Mitchell, 16 Gray 
381. 

57. Mass.—Smith- v. American Linen 
Ca. 51 N.B. 1086, 172 Mass. 227. 

82 C.J. p 878 note 84. 

44Cjr.S,—24 


68. CaX—In re Bell’s Estate, 24 P. 
633, 85 CaL 119. 

82 C.J. p 878 note 86. 

Xndlvldiua UaTiiUty of stookholders 
Qualified liability of a member of 
a corporation for the debts of the 
corporation has been held not to be a 
debt that can be proved against the 
estate of the Insolvent.—Bangs v. 
Lincoln, 10 Gray, Mass., 600—^Kel- 
ton V. Phillips, 8 Mete., Mass., 61. 

69. Mass.—^Lothrop v. Beed, 18 Al¬ 
len 294. 

ea Wis.—^In re Sherry, 76 N.W. 611, 
101 Wis. 11. ' 

32 C.J. p 879 note 89. 

61. Mass.—Taylor v. Wilcox, 46 N. 

E. 116, 167 Mass. 672. 

32 C.J. p 879 note 87. 

68. Me.—^Weeks & -Potter Cb. v. El- 
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llott, 46 A. 29, 98 Me. 286, 74 Am. 
S.R. 348. . 

82 C.J. p 879 note 88. 

63. N.T.—^In re Guardian Casualty 
Co.. 298 N.T.S, 142, 146, 161 Misc. 
869, quoting Corpus Juris. 

82 C.J. p 879 note 90. 

64h N.Y.—^In re Consolidated Indem¬ 
nity & Insurance Co., 8 N.T.S.2d 
217, 256 App.Dlv. 60L 

65. Vt.—Sowles V. Lewis, 62 A. 
1073, 76 Vt 69. 

82 C.J. p 879 note 91. 

66. Mass.—Spurr v. Dean, 28 N.B. 
462, 139 Maas. 84. 

32 aJ. p 879 note 92. 

67. Me.—iEx parte Nason, 70 Me. 

868 . 

32 C.X p 881 note 98, p 832 note 99. 
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whose favor instituted.®^ If^ however, siich expens¬ 
es are for the benefit of the entire estate, they will 
be chargeable to the estate.®® 

(2) Contingent or Unliquidated Qaims 

. There Is a conflict of authority as to the riflht to* 
prove a contingent or unliquidated claim. 

In accordance with statutory provisions or the 
circumstances of the particular case, contingent or 
unliquidated claims have been held provable in some 
cases,70 but not in others.71 Where the contingency 
is not whether a debt existing shall become abso¬ 
lute, but whether any shall ever exist, there is no 
■'‘contingent debt” or “contingent liabilit}^’* within 
the meaning of a statute allowing proof of such a 

claim.72 

(3) Secured Qaims 

While under some statutes a creditor holding secur¬ 
ity for his claim must exhaust or deduct the value of Hie 
security before he will be permitted to participate In the 
distribution of the assetsy under other statutes he may 
prove his whole claim without regard to any collateral 
security he may hold. 

While it has been held that a secured creditor may 
rest on his security and not prove his claim,73 it has 
also been held that the fact that he holds a security 
affords no excuse for a failure to make proof of his 
claim.7^ 

Under some statutes a creditor holding a security 


for his claim is required to exhaust or deduct the 
value of his security or surrender it to the assignee 
before he will be permitted to participate in the 
distribution of the assets,7® while under other stat¬ 
utes he may prove his whole claim against the es¬ 
tate without regard to any collateral security he may 
hold,7® which latter is the general rule in courts of 
equity administering the estates of insolvents,77 ex¬ 
cept when such courts are controlled by a different 
statutory provision.78 Under the latter rule, the 
mere proving of a secured demand as a claim against 
the estate of the insolvent does not work a release 
or surrender of the collateral se.curity.79 However, 
the proving of a secured claim as unsecured under 
some statutes operates as a waiver of the security 
and is equivalent to an election to stand as a general 
creditor.®® 

c. Amount of Claims 

Claims against an insolvent can be proved only for 
the amount actually due. A right of set-off may exist 
between an Insolvent person and his debtor or creditor. 

Claims against the insolvent’s estate can be proved 
only for the amount actually due,®^ and are allow¬ 
able as of the date of the institution of insolvency 
proceedings.®® 

Set-off and counterclaim, A right of set-off may 
exist between an insolvent debtor and his solvent 
creditor, or between an insolvent creditor and his 


ea . Mass.—Russell Paper Co, v. i 
Smith. 135 Mass. 588. ’ 

as C.J. p 882 note 1. 
fi9. Minn.—^In re American Savlnsrs 
& Loan Ass’n, 81 N.W. 218, 78 
Minn. 421. 

32 C.J. p 882 note 2. 

70. XJ.S.—^Pennsylvania Steel Co. v. 
New York City Ry. Co.. D.C.N.T., 
194 F. 543, modified on other 
grounds 198 F. 721. 117 C.C.A. 508. 

32 CJ. p 880 note 98. 

71. Mass.—Stowell v. Richardson, 8 
Allen 64. 

32 C.J. p 880 note 94. 

72. Me.—^Femald v. Johnson, 71 Me. 
437. 

32 C.J. p 881 note 95. 

73. Mass.—^Massachusetts Iron Co. 
V. Hooper, 7 Cush. 183. 

32 C.J. p 882 note 4. 

74. N.J.— In re Toff, 6 3Sr.J.L.J. 181. 
32 C.J. p 882 note 5. 

75. U.S.—^Bankers Bond & Mortgage 
Co. V. Witherow, D.C.Pa., 1 F.R.D. 
197. 

Pa.—In re All Wyoming Building & 
Loan Ass'n, 32 Pa.I>lst. & Co. 62, 
reversed on other grounds 4 A.2d 
156. 838 Pa. 250. 

Tex.—^Brand v. Arroyo-Colorado Nav. 


List, of Cameron and Willacy ] 
Counties, Civ.App., 71 S.W.2d 821, 
error refused. 

32 C.J. p 882 note 6. 

Statute held applicable 

Statute relating to assignments for 
benefits of creditors, that required 
dividends paid to secured creditors 
to be based on amount of indebted¬ 
ness unpaid after allowing for val¬ 
ue of security held by them, changed 
the policy of the law so that such 
rule was applicable In all cases of 
the distribution of assets of insol¬ 
vents, where court was not com¬ 
mitted to any other rule,—^In re Unit¬ 
ed- Security Trust Co., 184 A 106, 821 
Pa. 276, afilrming 177 A 588, 117 Pa. 
Super. 429, and followed in In re 
Erie Trust Co., 191 A 684, 326 Pa. 
218. 

70, N.T.—^Andes Co-op. Dairy Co. v. 
Baldwin, 266 N.Y.S. 18, 238 App. 

. Dlv. 726, affirmed 189 N.E. 706, 263 
N.T. 678. 

82 C.J. p 888 note 7. 

Creditor may not he required to 
surrender any part of his collat¬ 
eral until payment has been made 
In full.—^McGrath v. Carnegie Trust 
Co., 116 N.H. 787. 221 N.T, 92, revers¬ 
ing 167 N.T.S. 42, 171 App.Dlv. 148 
—Andes Co-op. Dairy Co. v. Baldwin, 
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266 N.T.S. 18, 238 App.Div. 726, af¬ 
firmed 189 N.B. 705, 268 N.T. 678. 

77. Mo.—State v. Moberly, 127 S.W. 
2d 431, 432, 844 Mo. 565, citing 
Corpus Juris. 

Va.—Metompkln Bank & Trust Co. 
V. Bronson, 2 S.E.2d 828, 827, 172 
Ya. 494, citing Corpus Juris. 

82 C.J. p 884 note 8. 

Rule under assignment for benefit of 
creditors see Assignments for Ben¬ 
efit of Creditors § 335. 

7^ U.S.—^Marbury v. Kentucky Un¬ 
ion Land Co., Ky., 62 F. 335. 10 
C.C.A 393. reversing, C.C., 57 F. 
47. 

32 C.J. p 884 note 9. 

79. N.J.—-West Hudson County 

Trust Co. V. Wichner, 187 A 579, 
121 N.J.Eq. 167. 

82 C.J. p 884 note 12. 

80. Kan.—Hazeltlne v. McAfee, 48 
P. 886, 6 Kan.App. 119. 

32 C.J. p 884 note 13. 

81. Md.—^Union Bank v. Cochran, 7 
Gill & J. 138. 

82 C.J. p 884 note 14. 

82. NBL—^Bank Comrs. v. Security 
Trust Co., 49 A 113, 70 N.H. 536— 
Bank Comrs. v. New Hampshire 
Trust Co.. 44 A 130, 69 N.H 621. 
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solvent debtor.®^ The right of set-off between an 
insolvent debtor and his creditor accrues at the time 
of the institution of insolvency proceedings, unless 
by statute a different time is provided.®^ Obliga¬ 
tions due an insolvent, maturing after insolvency, 
may be set off against a debt due by the insolvent 
at the time of the declaration of insolvency,^5 but 
a creditor, whose claim against the insolvent is not 
due has been held to have no equitable claim to have 
it set off against a debt of his own already due the 
insolvent.®® In the case of two insolvent estates, 
each indebted to the other, a dividend to one should 
be set off as against the dividend to the other,®7 even 
though one of the claims was contingent at the time 
of the institution of the insolvency proceeding and, 
therefore, not provable against the particular es¬ 
tate.®® 

d. Presentation and Proof of Olaims 

(1) In general 

(2) Form and manner 

(3) Objections 

(4) Evidence and trial 

(5) Allovrance or disallowance 

(1) In General 

Ordinarily a claim against the estate of an insol¬ 
vent must be filed within the time allowed by statute 
or order of the court. 

If a statute requires the assignee in insolvency to 


publish notice to present claims within the period 
specified in the statute, and if such notice names a 
date even one day short of the time given by the 
statute, it is as if no notice at all were given.®®' 

Time of presentation. While the time within 
which a claim should be exhibited or filed against 
the estate of an insolvent is ordinarily determined by 
the statute of the particular jurisdiction in which 
the proceedings are pending,®® in the absence of a 
statutory provision limiting the time for presenta¬ 
tion of claims the insolvent court has power to fix 
or limit the time,®l and some statutes prescribing a 
time for presentation of claims expressly empower 
the insolvent court to extend the time.®® The fil¬ 
ing of a claim prior to the institution of the pro¬ 
ceedings is insufficient and in order that such claim 
may come within the statute it should be refiled.®® 
A contingent claim was held seasonably presented 
when presented before the order for the final divi¬ 
dend.®^ 

Effect of laches. The general rule is that a cred¬ 
itor failing to file or present his claim within the 
period fixed by the statute will be deemed guilty of 
laches and will not thereafter be permitted to file 
his claim or share in the distribution of the assets,®®" 
even though his claim does not accrue until after the 
period of limitation has expired.®® The fact that 
a claim is in litigation during the time for filing 
claims will not save it from being barred, unless 


83. U.S.—Wanner v. Louis Wanner, j 
Jr., Inc., D.C.Pa., 800 F. 376. | 

Ala.—Tuscumbla, C. & D. R. Co. v. 

Rhodes, 8 Ala- 206. 

Conn.—^Merwln v. Austin, 18 A. 1029, 
58 Conn. 22, 7 L.R.A. 84. 

Md.—Ghingrer v. Fanseen, 172 A. 76, 
78, 166 Md. 519. 

Minn.—Cosgrove v. McKasy, 68 N. 

W. 76. 66 Minn. 426. 

I^.C.—Williams v. Helme, 16 N.C. 
151, 18 Am.D. 580. 

Tenn.—^Nolan Bros. Lumber Co. v. 
Dudley Lumber Co., 166 S.W. 466, 
128 Tenn. 11, 46 KR-A.K-.S., 62, 
Ann.Cas.l914D 744. 
liTot ap]pUoahle under all oiroumBtaiLO- 
es 

While one asserting a right of set 
off against an Insolvent must pos¬ 
sess a claim due when insolvency 
was declared. It does not follow that 
every one under all circumstances 
who has a debt so due may plead 
such debt as a set-olf against a 
claim of the representative of the 
insolvent.—^Bta,rr v. Bankers Securi¬ 
ties Corporation, 196 A 522, 129 Fa. 
Super. 647. 

Uguldatad. aanouxit 
In order that set-offs may be per¬ 
mitted it is not necessary that the 
obligations should be liciuldated In 


amount at the time the Insolvency 
is declared, provided they then exist 
and are capable of liquidation by a 
known legal standard, but where an 
obligation of an insolvent is neither 
due, nor liquidated, nor capable of 
liquidation by any known legal 
standard, nor enforceable in an ac¬ 
tion at law, it cannot be set off 
against an opposing claim.—In re 
Bell, 14 A2d 98, 339 Fa. 5. 

84. Fa.—^In re* Bell, supra. 

32 C.J. p 885 note 19. 

85. Fa.—^In re Bell, supra—^In re 
Anthracite Trust Co. of Scranton, 
179 A. 246, 319 Fa. 118—In re 
Harr, 179 A. 238, 319 Fa. 89— 
Commonwealth ex rel. Bell v. 
Tradesmen's Trust Co., 95 A 674, 
260 Pa. 372—^Harr v. Bankers Se¬ 
curities Corporation, 196 A. 522, 
129 PeuSuper. 647. 

32 C.J. p 885 note 20. 

86. N.D.—Storing v. Stutsman, 210 
N.W. 663, 64 N.D. 701. 

Pa.—In re Anthracite Trust Co. of 
Scranton. 179 A 246, 319 Fa. 113 
—^Harr v. Bankers Securities Cor¬ 
poration, 196 A. 622, 129 Fa.Super. 
647—Secretary of Banking v. 
Christ, Com.Fl., 7 Sch.Reg. 45. 

87. S.C.—Allen v. Holleman, 166 S. 
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E. 446, 448, 159 S.C. 200, quoting- 
Corpus Juris. 

32 C.J. p 885 note 21. 

88; Minn.—Markell v. Ray, 77 N.W. 

788, 76 Minn. 138. 

82 C.J. p 885 note 22. 

89. N.J.—In re Marley, 7 N.J.L.J. 
48. 

32 C.J. p 886 note 23. 

90. Md.—Ohio Life Ins. & Trust Co.. 
V. Winn, 4 Md.Ch. 268. 

32 C.J. p 886 note 24. 

91. N.J.—In re Marley. 7 N.J.L.J.. 
48. 

32 C.J. p 886 note 27. 

98. N.J.—In re Marley, supra. 

32 C.J. p 886 note 28. 

93. AIcl —^Brewer v. Mosley, 49 Ala. 
79—Clement v. Nelson, 46 Ala. 634. 

9^ Vt.—^Needham v. Lo^g, 53 A- 
326, 76 Vt. 117. 

32 C.J. p 886 note 26. 

96. Ill.—H. B. Claliln Co. v. Kelley. 
64 IlLApp. 525, affirming 48 N.E. 
176, 169 Ill. 20. 

32 C.J. p 886 note 29. 

96. Ill.—^Rassieur v. Jenkins, 48 N. 
E. 976, 170 Ill. 603, affirming 64 HI.. 
App. 386. 

32 C.J. p 886 note 80. 
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there is some provision of statute for its liquidation 
or its reduction to judgment.®*^ However, a statute 
barring claims not filed within a stated time, being 
in derogation of the common-law right of the in¬ 
solvent to distribute his assets equally among all his 
creditors, must be strictly construed,®^ and a claim 
is not barred because not presented within the time 
limited unless the statute so provides.99 The court 
may, in its discretion, permit a creditor to share in 
the assets, although the claim was not filed within 
the time which was by general order limited for 
the presentation of claims.^ If there are sufiicient 
assets to pay all claims, a creditor who fails to file 
his claim within the statutory period would doubt¬ 
less be permitted to participate in the surplus.^ 

(2) Form and Manner 

The presentation of a claim against an Insolvent's 
estate should substantially comply with statutory provl- 
sions. 

The presentation of a claim against an insolvent’s 
estate should substantially comply with statutory 
provisions.® Usually, such presentation consists of 
a statement under oath setting forth in detail the 
claim, the consideration paid therefor, and substan¬ 
tially such other facts as would be found in a dec¬ 
laration for the same cause of action at law,^ and 
a statement of the mere evidence of a debt, such as 
a promissory note, is not sufficient,® The claim 
should be presented to the assignee or other person 
designated by law to receive it,® The question 
whether the naming of a creditor in an insolvent’s 
schedule is a presentation or proof of his claim, and 
entitles him to a share of the trust fund, has been 
decided both in the affirmative*^ and in the nega¬ 
tive.® A person having a claim against an assignee 
of an insolvent estate, incurred by the latter while 
administering the trust, may present the same by 


petition or complaint or motion, to the court in 
which the insolvency proceedings are pending, for 
allowance and for payment by such assignee under 
the order of the court.® 

The assignee may debar himself by waiver or es¬ 
toppel from objecting to the sufficiency of presenta¬ 
tion of a claim.i® 

(3) Objections 

Objections to a claim should ordinarily be made by 
the trustee or assignee, and should be In writing, set 
forth the grounds of objection, and be duly verified. 

Objections to a claim presented for allowance 
should be made by the trustee or assignee^ except 
where by statute all creditors interested in the pro¬ 
ceedings are made competent for this purpose.^® As' 
a rule objections should be made in writing and in 
the nature of a petition setting forth the grounds 
thereof, duly verified by the oath of the contestant.^® 
A rule of court requiring that objections to a claim 
be verified by oath is valid, although the statute 
merely requires that they be in writing.!^ Where a 
creditor who has proved a claim at the time of the 
first distribution is allowed to present another claim 
at a subsequent distribution of a new fund, new 
grounds of opposition may be set up.^® 

Framing of issues. A demand that issues be 
framed by proper pleadings is waived unless made 
when the court orders a trial of the validity of the 
claim contested.!® 

(4) Evidence and Trial 

Ordinarily a creditor haa the burden of proving his 
claim by legal evidence, and It should be the equivalent 
of that required In an action at law. 

Ordinarily a creditor has the burden of proving 
his claim!7 by legal evidence.!® A creditor’s claim 


97. Ala.—^Murdock v. Rousseau, 82 
Ala. 611. 

m.—B. Claflin Co. v. Kelley, 64 
Ill.App. 525, alElmied 48 N.B. 176, 
169 111. 20. / 

sa N.J.—In re Marley; 7 48. 

99. Ohio.—Owens v. Ramsdell, 88 
Ohio St. 439. 

32 C.J. p 886 note 88. 

1. Minn.—^Richter v. Merchants' 
Nat. Bank, 67 N.W. 995, 65 Minn. 
287. 

82 C.J. p 886 note 85. 

2. Iowa.—^Marder v. Wright, 29 N. 
W. 799, 70 Iowa 42. 

3. Or.—Mitchell v. Powers, 21 P. 
461, 17 Or. 491. 

32 C.J. P 886 note 36. 

4u MasB.^Holder v. Hlllson, 47 N.E. 

417, 168 Mass. 614. 

82 C.J. p 886 note >87. 


5. Or.—Mitchell ▼. Powers, 21 P. 

461, 17 Or. 491, 

82 C.J. p 886 note 88. 

a N.T.—Matter of Bailey. 10 Baly 
49, 68 How.Pr. 446. 

82 C.J. p 887 note 89. 

7. N.T,—In re Currier, 8 Daly 119. 
82 C.J. p 887 note 40. 

a N.T.—Matter of Bailey, 10 Daly 
49. 68 How.Pr. 446. 

9. Minn.—^Fltterllng v. Welch. 79 N. 
W. 600, 76 Minn. 441. 

82 C.J. p 887 note 43. 

10. N.J.—In re Marley, 7 N.J.L.J. 
48. 

82 C.J. p 887 note 42. 

11. Mass.—^Freeland v. Mechanics* 
Bank, 16 Gray 137. 

, 82 C.J. p 887 note 44. 
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12. La.—Adams v. His Creditors, 14 
La. 454. 

82 C.jr. p 887 note 46. 

13. Ill.—Western Stone Co. v. Car¬ 
ver, 93 I11.APP. 150. 

82 C.J. p 887 note 47. 

14. Me.—Tibbetts v. Trafton, 14 A 
71. 80 Me. 264. 

82 C.J. p 887 note 48. 

15. La.—West v. BDls Creditors, 4 
La.Ann. 450. 

la Minn.—Swedlsh-Amerlcan Nat 
Bank v. Davis, 72 N.W. 62. 69 
Minn. 181. 

82 C.J. p 888 note 51. 

17. Lia.—West v. His Creditors, 1 
La.Ann. 866. 

la La.—Walton v. Watdon, 1 Mart, 
N.S., 847. 

32 aJ. P 888 note 67. 

Bdlevaaat evidenoe is admissible, 
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is proved prima facie when in due form it has been 
presented after being verified in the manner required 
by law,and when a claim has been allowed the 
burden of proving its invalidity rests on a creditor 
who then, for the first time, files an objection.20 

While the degree of proof required to support 
a claim after it is properly filed is dependent on the 
statute, as a general rule it should be the equivalent 
of that ordinarily required in an action at law.^i 
Claimant’s nonproduction of available evidence may 
justify an inference adverse to the genuineness of 
his claim.22 The validity and bona fides of an ac¬ 
tual indebtedness cannot be affected by conduct on 
the part of the debtor toward his other creditors 
with which the creditor owning such indebtedness is 
in no way connected and of which he has neither 
knowledge nor notice.28 

Trial. It is within the discretion of a commission¬ 
er of insolvency to refuse to allow a creditor exam¬ 
ined before him viva voce on oath as to a claim of¬ 
fered for proof to consult with counsel regarding his 

answers.24 

(S) Allowance or Disallowance 

Unless the same may be reviewed by way of excep¬ 
tion or appeal, the allowance or disallowance of a claim 
has been held final and conclusive; 

It is the duty of the assignee, trustee, court, or 
officer designated by the statute to pass on claims 
duly presented and proved, allowing or disallowing 
them in accordance with the proof presented. The 
action thus taken is final and conclusive unless the 
same may be reviewed by way of exception or ap- 
peal.25 In some jurisdictions the statute makes pro¬ 
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vision for the rejection of allowed claims,^® or ex¬ 
pressly authorizes the expunging of proof of 

claims.27 

e. Distribution and i^ease of Claims 

(1) Priorities 

(2) Procedure and effect 

(1) Priorities 

(a) In general 

(b) Qaims in favor of United States 

(c) Claims in favor of state 

(d) Wages 

(e) Secured claims and liens 

(f) Claims against partnership 

(g) Proceedings to establish and enforce 

(a) In General 

Although, where Insolvency exists, the law favors 
equal distribution of the effects of the debtor among 
all his creditors, certain claims may be entitled to pri¬ 
ority of payment over others by virtue of statutory 
provisions. 

Although, where there is insolvency, the law fa¬ 
vors equal distribution of the effects of the debtor 
among all his creditors,2^^ the legislature has power 
to prescribe the order in which the creditors of an 
insolvent shall be paid,28 and certain claims against 
an insolvent’s estate may be entitled to priority of 
pa 3 rment over others by virtue of statutory provi¬ 
sions.*® The term "priority” has a very compre¬ 
hensive meaning,*! and under a statute providing 
that the court shall order the payment of all encum¬ 
brances and liens on all the property according to 
priorities, the court may decide all questions, legal 


although It may not be direct evi¬ 
dence.—Rea V. Janray, 48 N.W. 78, 
82 Iowa 231—82 O.J. p 888 note 59. 

19. Me.—Tibbetts v. Trafton. 14 A. 
71. 80 Me. 264. 

82 aj. p 888 note 56. 

20, R.I.—^in re Knight, 43 A, 640, 
21 R.L 287. 

■Tex.—^Youngstown Bridge Co. v. 
North Galveston, H. & K. C. R. 
Co., Clv.App.. 31 S.W. 420. 

•21. La.—Guerin v. His Creditors, 8 
La. 558. 559. 

32 C.J. p 888 note 61. 

.22, Md.—^Brydon v. Gemmell, 21 A. 

712, 73 Md. 530. 

82 C.J. p 889 note 68. 

2a. Minn.—Townsend v. Johnson, 26 
N.W. 895. 84 Minn. 414. 

^24. Masa—^Peabody v. Harmon, 8 
Gray 113. 

82 C.J. p 889 note 69. 

^28, Minn.—^Robltsheh v.- Swedlsh- 


Amerlcan Nat. Bank, 71 N.W. 7, 68 
Minn. 206. 

32 C.J. p 889 note 70. 

2& R.I.—In re Knight. 48 A. 640, 
21 R.I. 287. 

82 C.J. p 889 note 71. 

27. Mass.—Caldwell v. Nash, 77 N. 
E. 615, 190 Mass. 607. 

32 GJ. p 889 note 72. 

28. Cal.—Carpenter v. Policy Hold¬ 
ers Life Ins. Ass'n, 70 P.2d 487, 9 
Cal.2d 167, 111 A.L.R. 1450. 

N.J.—Skratt v. Camera, 176 A. 366, 
12 N.J.M1SC. 826. 

N.Y.—In re Stoddard. 161 N.H. 169, 
242 N.Y. 148, 45 A.L.R. 622, modi¬ 
fying People V. Stoddard, 210 N. 
T.S. 904, 214 App.I>lv. 777, which 
affirmed In re Stoddard, 207 N.Y. 
S. 50, 123 Mlsc. 877. 

Pzloxlty of mafenzlty 
Insolvent estate Is administered on 

equitable principles, without pref¬ 
erence as to priority of maturities 

of debts.—^Lacy v. State Banking 
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Board, 11 S.W.2d 496, 118 Tex 91, 
followed in First Nat. Bank v. State 
Banking Board, 11 S.W.2d 606, 118 
Tex 90 and Lydick v. State Banking 
Board of Texas, 11 S.W.2d 606, 118 
Tex 168, rehearing denied 12 S.W. 
2d 954, il8 Tex 168. 

Freferenoes come only by contract 
or statute.—Lacy v. State Banking 
Board, 11 S.W.2d 496, 118 Tex 91, 
followed in First Nat Bank v. State 
Banking Board, 11 S.W.2d 606, 118 
Tex 90 and Lydick v. State Banking 
Board of Texas, 11 S.W.2d 606, 118 
Tex 168, rehearing denied 12 S.W.2d 
964, 118 Tex 168. 

29. Conn.—Shippee v. Pallottl, An- 
dretta & Co., 169 A. 896, 114 Conn. 
668 . 

8CK Pa.—Stewart v. Presto Mfg. Co., 
19 Pa.Dist & Co. 174, 81 Pittsb. 
Leg.J. 25. 

82 C.J. p 889 note 73. 

31. Ohio.—Slnipeon v. Sayler, 2 Ohio 
Cir.Ct. 78, 1 Ohio Clr.Dec. 870. 
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and equitable, involved in the proceeding.^s Pref¬ 
erences which do not clearly and unequivocally ap¬ 
pear to be authorized by the statute ought not to be 
created by mere construction.33 Where a debtor 
sells his property in contemplation of insolvency, a 
creditor who becomes the bona fide purchaser is 
entitled to stand as a preferred creditor to the ex¬ 
tent of his actual payment therefor beyond his de¬ 
mand against the debtor.34 

The right of priority is not waived by filing a 
claim as creditor and acceptance of a dividend there¬ 
on without complaint or protest.36 

Trust fund. In insolvency proceedings, a trust 
fund is a prior claim if identified, and it may be 
followed through any change in form or species,^® 
and the owner of property which has been wrong¬ 
fully sold by the insolvent has a preferential claim 
against the proceeds, if the latter can be identi¬ 
fied otherwise he must rank as a general credi- 

tor.38 

Expenses of administration. The expenses incur¬ 
red in the administration of an insolvent’s estate 
are entitled to priority of pa 3 mient out of the assets 
prior to the payment of general and other credi- 
tors.89 

Costs and expenses of legal proceedings. The 
costs and expenses of legal proceedings incurred by 
the trustee or assignee of an insolvent in preserving 
the estate or in recovering the assets are uniformly 
allowed as a preferred claim against the estate^O 
In some jurisdictions on the dissolution of an at¬ 
tachment of the debtor’s property by reason of 


the commencement of insolvency proceedings, the 
attaching creditor is allowed a priority of payment 
as to the amount of his costs accruing before the 
appointment of the trustee or assignee,^! and where 
a judgment debtor’s assignment in insolvency did 
not operate to suspend proceedings on an execution 
without an order of the court, and an order va¬ 
cating the proceedings was entered, the statute pro¬ 
viding that the 'legal costs” of those proceedings 
should be payable as a preferred claim extended to 
costs incurred after, as well as before, the assign- 

ment.^2 

(b) Claims in Favor of United States 

The statute giving priority to claims of the linrtecT 
States against the estate of an insolvent should receive 
a fair and reasonable construction, and it applies to all 
Indebtedness due the United States. 

The right of priority of payment of debts due to 
the government is a prerogative of the crown based 
on motives of public policy well known to the com¬ 
mon law.‘*3 The claim of the United States to pri¬ 
ority, however, does not stand on a sovereign pre¬ 
rogative, but is exclusively founded on the actual 
provisions of a statute.^^ The statute is valid,and 
should be liberally construed,^® or, in other words,, 
should receive a fair and reasonable interpreta¬ 
tion,^*^ and the priority thereby given cannot be im¬ 
paired or superseded by state laws,^® and the bur¬ 
den of proof is on those claiming exemption from 
the statute.^® The word “property” as used in the 
statute means all the property which the debtor pos¬ 
sesses.®® 


32. Ohio.—Simpson v. Sayler, supra. 

33. Md.—Roberts v. Edle, 86 A. . 820, 
85 Md. 181. 

32 C-JT. P 890 note 76. 

34. Ky.—Southworth v. Casey, 78 
Ky. 395. 

35. N.Y.—U. S. Fidelity & Guaranty 
Co. V. Borough Bank, 146 N.Y.S. 
870, 161 App.Dlv. 479, affirmed 107 
N.E. 1086, 213 ISr.Y. 628. 

32 C.J. p 890 note 77. 

3& TJ.S.—^In re Franklin Savings & 
Loan Co., D.C.Tenn., 34 F.Supp. 661 
—^In re Franklin Saving & Loan 
Co., D.C.Tenn., 84 F.Supp. 585. 

37. IJ.S.—^Harmon v. Sprague, Ohio, 
163 F. 486, 90 C.C.A. 32. 

32 C.J. p 890 note 78. 

38. N.H.—^Bank Com'rs v. Security 
Trust Co., 49 A 118, 70 N.H. 536. 

82 C.J. p 890 note 79. 

39. Pa.—^In re Grove's Assigned Es¬ 
tate. 16 Pa.Dlst. & Co. 871. 

82 C.J. p 890 note 82. 

40. La.—^Rousseau v. His Creditors, 
17 La. 206. 

82 C.J. p 895 note 87. 


41. Conn.—^Appeal of Emerson, 14 
A. 295, 56 Conn. 98. 

32 C.J. p 896 note 38. 

42. Pa.—^In re Gilbert’s Estate, 28 
Pa.Dist 28. 

43. U.S,—U. S. V. State Bank of 

North Carolina, N.C., 6 Pet. 29, 8 
L.Ed.. 308. 

32 C.J. p 890 note 83. 

44i U.S.—^U. S. V. State Bank of 

North Carolina, supra. 

32 C.J. p 890 note 84, p 891 note 85 
—66 C.J. p 1868 note 21. 

Different parts of debt 
The statute does not give priority 

to one part of the debt to the Unit¬ 
ed States over any other part of it. 

—U. S. V. Cochran, C.C.N.C., 26 F. 

Cas.No.14,821, 2 Brock. 274. 

45. U.S.—U. S. V. Fisher, Pa., 2 

Cranch 358, 2 L.Ed. 304. 

66 C.J. P 1368 note 22. 

43. U.S.—^In re Waxaid Co., D.C.Md., 
65 F.Supp. 289. 

Mo.—^Emory v. St James Distillery, 
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App., 143 S.W.2d 318. certlorarf 
granted U. S. v. Emory, 61 S.Ct. 
886, 313 U.S. 552, 85 L.Ed. 1615, 
reversed on other grounds 62 S.Ct 
317, 314 U.S. 423, 86 L.Ed. 816. 

65 C.J. p 1368 note 23. 

47. U.S.—U. S. V. State Bank of 
North Carolina, N.C., 6 Pet. 29, 8 
L.Ed. 308. 

Me.—Cooper v. Augusta Trust Co., 
179 A. 296, 133 Me. 418. 

48. U.S.—Barnett v. American Sure¬ 
ty Co. of New York, C.C.AOkl., 77 
F.2d 225. 

Mo.—Emory v. St. James Distillery, 
App., 148 S.W.2d 318, certiorari 
granted U. S. v. Emory, 61 S.Ct. 
886, 313 U.S. 552, 85 L.Ed. 1616, 
reversed on other grounds 62 S. 
Ct 317, 314 U.S. 423, 86 L.Ed. 316. 

66 C.J. p 1368 note 25. 

49. U.S.—^U. S. V. People's Trust Co.. 
D.C.N.H., 17 P.2d 437. vaca»ted, CC. 
A. 23 F.2d 381. 

5a U.S.—U. S. V. Hooe. D.a, 3 
Cranch 73, 91, 2 L.Ed:. 370: 
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The statute applies to all indebtedness due the 
United States,unless excluded by some other stat¬ 
ute,52 and to all debtors,5® and to all property of the 
debtor,®^ and the right of priority exists whether the 
insolvent be principal or surety, or be solely or only 
jointly liable, and it is immaterial where the debt 
was contracted.55 The priority attaches at the in¬ 
stant of an act of insolvency,®® but the statute does 
not vest the debtor’s property in the United States,®*^ 
or give the government a lien thereon,®® and does 
not destroy a prior legal lien,®® or a bona fide con¬ 
veyance, made before an insolvency was declared 
according to law,®® and does not give a priority out 
of the real estate, or the proceeds of the real estate, 
belonging to or vested in the heirs of the debtor.®^ 
The right of priority applies only to funds available 
for the payment of debts of the insolvent.®® Where 
the government becomes a purchaser from the as¬ 
signees of a portion of the assigned property, it may 
set off against payment of the purchase-money a 


portion of its demand against the insolvent, notwith¬ 
standing the demand is denied by the insolvent.®® 

Nature of insolvency or transfer creating right 
of priority. The word “insolvency” in the statute 
means a legal insolvency,®^ and the United States 
has no preference except in the case of an insol¬ 
vency arising in one of the ways indicated in the 
statute, as by assignment, attachment, or act of 
bankruptcy, mere inability on the part of the debtor 
to pay all his debts being insufficient,®® and the in¬ 
solvency must be manifested by overt and notorious 
act,®® and the debtor must be divested of his prop¬ 
erty,®*^ and no evidence can be received of the debt¬ 
or’s insolvency, unless he has been divested by one 
of the modes mentioned in the statute.®® 

Subrogation. Where a surety for a debt due to 
the United States pays the same, the right of pri¬ 
ority of payment belonging to the government, it 
has been held, attaches to the claim of the surety as 


SI- U.S.—^U. S. V. State Bank of 
North Carolina. N.G., 6 Pet. 29. 
8 L.Bd. 808—^Howe v. Sheppard. 
O.C.Me., 12 F.Cas.No.6,772, 2 Sumn. 
133. 

65 C.j. p 1369 note 28. 

Snhetaaoe oontrolUiig' 

In determining whether United 
States Is a creditor, and therefore 
entitled to statutory priority, sub¬ 
stance rather than form • of trans¬ 
action controls.—Cooper v. Augusta 
Trust Co., 179 A. 295, 133 Me. 418. 

Form of Indebtedness or the mode 
In which It was Incurred Is Immate¬ 
rial.—^Bayne v. U. S., Md., 98 U.S. 
642, 23 L.Bd. 997--32 C.J. p 891 note 
90. 

“Taxes” are embraced within the 
term “debts,” within statute giving 
priority to debts due United States. 
U.S.—^Hatch V. Morosco Holding Co., 

C. C.AN.T., 61 F.2d 944, affirming, 

D. C.. 56 F.2d 640, certiorari denied 
Irving Trust Co. v. U. S., 63 S.CL 
404, 288 U.S. 613, 77 L.Bd. 986. 

N.J.—^Decker v. Decker Bldg. Mate¬ 
rial Co., 178 A. 196, 118 N.J.Eq. 
177. 

52. U.S.—^Mellon v. Michigan Trust 
Co., Mich., 46 S.Ct. 611, 271 U.S. 
236, 70 L.Ed. 924, affirming, C.C.A., 
2 F.2d 194, certiorari granted 46 
S.Ct. 507, 267 U.S. 691, 69 L.Ed. 
802. 

65 C.J. p 1369 note 29. 

53. S.C.—U. S. V. Clason, 4 S.C.L. 
118. 

^.T.—^People V. Metropolitan Sure¬ 
ty Co., 161 N.T.S. 616, 176 App.Dlv. 
43. 

65 C.J. p 1369 note 30. 

54. U.S.—Hunter v. U. S., R.I., 5 


Pet 173, 8 L.Bd. 86, affirming 5 F. 
Cas.No.15,427, 6 Mason 229. 

65 C.J. p 1369 note 31. 

66. U.S.—Lewis v. U. S., Pa., 92 U. 
S. 618, 23 L.Ed. 513. 

66. U.S.—-U. S. V. Marshal of Dis¬ 
trict of North Carolina, C.C.N.C., 
26 F.Cas.No. 16,727, 2 Brock. 488. 

67. U.S.—U. S. V. Cochran, C.C.N.C., 
25 F.Cas.No.14,821, 2 Brock. 274. 

6a U.S.—U. S. V. State of Okla¬ 
homa, Okl., 48 S.Ct 296, 261 U.S. 
263, 67 L.Ed. 638. 

Tenn,—People’s Nat. Bank v. Corse, 
182 S.W. 917, 133 Tenn. 720. 

59. U.S.—^Brent v. Bank of Wash¬ 
ington, D.C., 10 Ped 596, 9 L.Ed. 
547. 

66 C.J. p 1369 note 37. 

XoLolioate lien. 

Previous Inchoate lien will not de¬ 
feat priority of United States for 
debts due from insolvent. 

U.S.—U. S. V. Knott 66 S.Ct 902, 
298 U.S. 644, 80 L.Ed.' 1321, 104 
A.L.R, 741, reversing Kelly v. 
Knott. 163 So. 64. 120 Fla 680. 
certiorari granted U. S. v. Knott, 
66 S.Ct 498, 297 U.S. 700, 80 L. 
Ed. 989, certiorari denied With¬ 
ers V. Knott, 56 S.Ct 498, 297 U. 

S. 706, 80 L.Ed. 993, modified 168 
So. 416, 127 Fla. 241, mandate con- 

. formed to 168 So. 416, 127 Fla 
241. 

Mo.—^Bmory v. St. James Distillery, 
App., 143 S.W.2d 818, certiorari 
granted U. S. v. Emory, 61 S.Ct 
836, 318 U.S.,662, 85 L.Ed. 1616, 
reversed on other grounds 62 S. 
Ct 317, 314 U.S. 423, 86 L.Ed. 316. 

60. U.S.—U. S. V. Sullivan, D.C.N. 

T. , 19 F.Supp. 695, 699, citing Cor¬ 
pus Juris. 

65 C.J. p 1369 note 38. 
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61. N.T.—^U. S. V. Crookshank, 1 
Edw. 233. 

62. U.S.—U. S. V. Sullivan. D.C.N.T., 
19 F.Supp. 695. 

65 C.J. p 1369 note 40. 

63. U.S.-—Allen v. U. S., Ct.Cl., 17 
Wall. 207, 21 L.Ed. 553. 

64. U.S.—Thelusson v. Smith, Pa, 2 
Wheat. 396, 4 L.Bd. 271, affirming 
23 P.Cas.No.13,878. PetC.C. 195. 

32 C.J. p 891 note 95—66 C.J. P 
1369 note 42. 

Not teohsioal or oommoiulaw lusol- 
veiLcy 

The word “Insolvent” as used 
means only that Insolvency contem¬ 
plated by the Bankruptcy Act as dis¬ 
tinguished from technical, or com¬ 
mon-law insolvency.—^Decker v. 
Decker Bldg. Material Co., 178 A. 
196, 118 N.J.Bq. 177. 

65. U.S.—^Thelusson v. Smith, Pa., 
2 Wheat. 396, 4 L.Ed. 271, affirming 
23 P.Cas.No.13,878, PetC.C. 196. 

N.J.—Decker v. Decker Bldg. Ma¬ 
terial Co., 178 A. 196, 118 N.J.Ea. 
177. 

66 C.J. p 1370 note 43‘. 

66. U.S.—U. S. V. King, C.C.Pa, 26 
F.Cas.No.16.686. Wall.Sr. 13. 

65 C.J. p 1370 note 44. 

67. U.S.—U. S. V. Woodside, D.C. 
S.C., 84 F.Supp. 281. 

Mo.—^Bmory v. St. James Distillery. 
App., 143 S.W.2d 318, certiorari 
granted U. S. v. Emory, 61 S.Ct 
886, 813 U-S. 552, 85 L.Ed. 1516, re¬ 
versed on other grounds 62 S.Ct. 
317, 314 U.S. 423, 86 L.Ed. 316. 

65 C.J. p 1370 note 46. 

68. U.S.—U, S. V. Sullivan, D.O.N.T., 
19 F.Supp. 696. 

65 C.J. p 1870 note 46. 
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against the principal debtor.*® 

(c) Claims in Favor of State 

States are frequently entitled to priority of payment 
by virtue of statutory provisions or their common-law 
prerogative. 

The right of the state to priority of payment is 
sometimes expressly given by statute,^® and under 
the common law the state has the sovereign right 
to priority of pa 3 rment/i although there are states 
which did not adopt or recognize this common-law 
prerogative/® and in the absence of statutes pro¬ 
viding therefor, it has been held that the state is 
not entitled to priority of payment.73 Those states 
which do recognize this prior right nevertheless 
make it subject to an antecedent lien of a credi- 
torJ^ A party entitled to claim under subrogation 
to the state may assert for himself the priority right 
of the state.'^S 

Taxes. The statutes commonly provide that tax¬ 
es due to the state or to a political division thereof, 
as the case may be, shall be entitled to priority of 
payment out of the insolvent estate,*^* or they are 
made a lien on the property,and it is said that the 
claim of a municipality for taxes assessed by it has 
the same right to priority that is accorded to debts 
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due to the state.^* In the absence of such statutes, 
in jurisdictions where the common-law right of 
priority is not recognized or has been waived, a 
claim for taxes is not entitled to priority.7® 

(d) Wages 

Claims of various employees against an Insolvent for 
wages are frequently entitled to priority of payment. 

Under statutory provisions m many jurisdictions, 
wages®* due to employees variously denominated or 
described®! are given priority of pa 3 rment.®® In 
order that priority may exist, the wages must have 
been earned within the time specified prior to in¬ 
solvency and the amount thereof must not exceed 
the prescribed limit.®® While statutes intended to 
secure wage earners against loss of their earnings 
from insolvency of employers are based on a sound 
public policy and should be liberally construed to 
accomplish the purpose of their enactment,®4 this 
privilege of preferential pa 3 mient is wholly statu¬ 
tory, and is in derogation of the general equity of 
all creditors to share alike in the distribution of 
the assets of an insolvent debtor,®® and should not 
be extended to cases not within the reason as well 
as within the words of the statute.®* Such statutes 
will not by mere construction be held to create a 
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69. T7.S.—^Hunter v. U. S., RL, 6 
Pet. 178, 8 Ii.Ed. 86, aifirmlngr 5 
F.Ca8.No.l6,427. 6 Mason, 229. 

32 aJ. p 891 note 98. 

7a U.S,—^In re Western Implement 
Co., D.C.Mlnn,. 166 P. 676, affirmed 
In re Mercer, 171 F. 81, 96 C.C.A. 
185. 

32 C.J. p 891 note 8. 

71. Tenn.—State v. Liberty Bank & 
Trust Co., 52 S.W.2d 160, 165 Tenn. 
40. 

32 C.J. p 891 note 99. 

Duty of oonrt to preservo 
It is the court’s duty to preserve 
state’s common-law preferential 
right to priority from Insolvent debt¬ 
or’s effects, in the absence of statute 
clearly abandoning it.—State v. Lib¬ 
erty Bank & Trust Co., supra. 
Statutes not abrogating right 
Neither Banking Act nor Deposi¬ 
tory Law abrogated state’s^ common- 
law preferential right to priority 
from insolvent debtor's effects.— 
State V. Liberty Bank & Trust Co., 
supra. 

7JL N.J.—^Middlesex County v. New 
Brunswick State Bank, 29 N.J.Bq. 
268, affirmed 80 N.J.Eq. 311. 

82 C.J. p 891 note 1. 

73. La.—^Hagan v. Sompeyrac, 8 Leu 
164. 

74. Ga.—^Robinson v. Darien Bank, 
18 .Ga. 66. 

N.T.—^In ge Carnegie Trust Co., 99 N. 
B. 1096, 20G N,Y. 390. 46^L.R.A..N: 


S., 260, affirming 136 N.T.S. 466, 
161 App.Div. 606. 

7B- N.T.—U. S. Fidelity & Guaran¬ 
ty Co. v. Borough Bank, 146 N.T.S. 
870, 161 APP.D1V, 479. 

32 C.J. p 891 note 4. 

76. N.J.—^Manzo v. Manzo, 138 A. 
190, 99 N.J.EQ. 97. 

32 C.J. p 891 note 5. 

77. P€u—^In re Marsh's Estate, 5 Pa. 
Co. 169. 

7a N.T.—^Matter of Northern Bank, 
148 N.T.S. 70, 85 Mlsa 694. 

32 C.J. p 892 note 7. 

79. Mass.—Commissioner of Banks 
V. Highland Trust Co., 186 N.E. 
229, 283 Mass. 71. 

sa N.T.—Dolge v. Dolge, 76 N.T.S. 

886, 70 App.Div. 617. 

82 C.J. p 892 note 9. 

8L Ohio.—^Lohman v. Pioneer Prod¬ 
ucts Co., 26 Ohio N.P.,N.S., 24. 

32 C.J. p 892 note 10. 

BJusdem genesis 

Under the rule of ejusdem gen¬ 
eris, a statute making the wages 
and salaries of minors, mechanics, 
salesmen, servants, clerks, laborers, 
and other persons for personal serv¬ 
ices rendered insolvent prior to’ liqui¬ 
dation a preferred claim, the words 
^'other persons" refer to those in 
the same general class as those spe¬ 
cifically mentioned' and do not In¬ 
clude corporate officers, since per¬ 
sons mentioned are generally -deem- 
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ed employees, while corporate offi¬ 
cers as president, vice president, and 
secretary-treasurer are generally re¬ 
garded as employers.—Carpenter v. 
Policy Holders Life Ins. Ass'n, 70 P. 
2d 487, 9 Cal.2d 167, 111 A.L.R. 1460. 
82. N.J.—^Mlngin v. Alva Glass Mfg. 

Co., 87 A. 460, 65 N.J.Eq. 468. 

32 C.J. p 893 note 11. 

88. Pa.—^In re Buckwalter's Estate^ 

8 Pa.Co. 315. 

82 C.J. p 893 note 12. 

period ‘*aatexlor to adjudication." 

Wages earned within three months- 
anterior to "a petition for insol¬ 
vency" do not come within a provi¬ 
sion giving preference to wages- 
eamed not more than three months 
anterior to an "adjudication of in¬ 
solvency."—^Roberts v. Edie, 36 A 
820, 85 Md. 181—32 C.X p 898 note 
19. 

94. 111.—Sesnnour v. Berg, 81 N.E. 
389, 227 Ill. 411, 10 Ann.Cas. 340,. 
reversing 127 llLApp. 369. 

82 C.J. p 898 note 16. 

86. U.S.—Van Raalte v. Enterprise 
Transp. Co., Mass., 169 F. 606, 
96 C.C.A 104. 

N.J.—^Mlngin v. Alva Glass Mfg. Co., 
37 A 460, 66 N.J.Eq. 463. 

N.T,—^People V. Remington, 10 N.T. 
St. 310, 46 Hun 329, affirmed 16 
N.E. 680, 109 N.T. 631. 

88. N.T.—^People v. Remington, su¬ 
pra. 

. 32 C.J. p 893 note 17. 
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lien against the property of the debtor.87 

A claim to priority is governed by the statute in 
force when the insolvency proceedings are begun, 
although the labor may have been performed before 
its passage.88 The right to priority may be waiv- 
ed.89 

(e) Secured Qaims and Liens 

A claim secured by a valid lien It entitled to prior¬ 
ity of payment. 

A claim secured by a mortgage or other lawful 
lien^® is entitled to priority of payment over the 
general creditors,but this right may be waived, 
and it does not extend to mere expenses chargeable 
to other parties,®^ and if the fund on which a cred¬ 
itor has a specific lien proves inadequate to satisfy 
his debt, he has no priority in the distribution of the 
remainder of the estate and comes in only as a 
general creditor for the balance.84 An owner of 
property, who is obliged in order to preserve his 
title to pay off a preexisting lien, is entitled to sub¬ 
rogation, and this right extends to any priority to 
which the creditor whose lien he is compelled to 
extinguish is entitled, as in the case of a surety.^5 
A lien claimant may, under some circumstances, be 
entitled to priority over expenses for administration 
of the estate.^® 

Liens acquired by legal proceedings. A lien ac¬ 
quired through legal proceedings unless avoided by 
statutory provision, as when acquired within a lim¬ 
ited period anterior to the insolvency proceedings, 
will be binding on the insolvent’s estate and entitled 
to preference in the distribution of his assets.®^ 
A judgment obtained prior to the institution of in¬ 
solvency proceedings gives the creditor a lien on 
the debtor’s land and a preference over all subse¬ 
quent judgment creditors^® except the United 


§ 14 

States,®® and is sometimes expressly given priority 
by statute against the assets of the insolvent.^ 

(f) Claims against Partnership 

Generally where there are both partnership and In¬ 
dividual assets for distribution, the firm assets will be 
first applied to the payment of partnership debts and 
the Individual assets to the payment of the Individual 
debts of the partners. 

Partnership creditors must in the first instance be 
satisfied from the partnership estate and the sepa¬ 
rate or private creditors of the individual partners 
from the separate and private estates of the partners 
by whom the separate or private debts were re¬ 
spectively contracted; and the private and individu¬ 
al property of the partners should not be applied in 
the extinguishment of partnership debts until the 
separate and individual creditors of the respective 
partners shall be paid.^ In some jurisdictions the 
fact that there is no joint estate and no solvent part¬ 
ner places the firm creditors on a footing with the 
individual creditors, and they are permitted to share 
the separate estate concurrently with the separate 
creditors;® but the opposite rule must be adhered 
to where it is fixed by the plain terms of the stat¬ 
ute.^ Where only one partner was adjudged insol¬ 
vent, it was held that all the creditors were entitled 
to share pro rata.® 

(g) Proceedings to Establish and Enforce 

Unless a different mode Is provided by statute, a 

creditor should assert his claim to priority In the In¬ 
solvency proceedings. 

The better practice would seem to be that, where 
a creditor claims a preference in the distribution of 
the insolvent’s estate, he should assert his claim in 
the insolvency proceedings, unless by statute a dif¬ 
ferent mode is provided.® In some jurisdictions 
however, a proceeding in equity may be instituted 
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87. in.—Seymour v. Berg, 81 N.B. 
339, 227 Ill. 411, 10 Ann.Cas. 340, 
reversing 127 IlLApp. 869, and dis¬ 
approving Heckman v. Tammen, 56 
H.E. 361. 184 Ill. 144. 

32 C.J. p 893 note 18.- 

8a N.J.—Mingln v. Alva Glass Mfg. 
Co., 37 A. 460, 55 N.J.Bq. 468. 

88, Pa.—^Appeal of Montgomery, 6 
A 125, 3 Pa.Cas. 81. 

82 C.J. p 894 note 21. 

sa Weush.—Jones v. North Pac. 
Fish & Oil Co., 84 P. 1122, 42 Wash. 
882, 114 Am.S.R. 181, 6 L.R.A,N. 
S.. 940. 

82 C.J. p 894 note 28. 

81, Wls.—Harrlgan v. Gilchrist, 99 
N.W. 909. 121 Wla 127. 

82 C.J. p 894 note 24. 

sa OMo.—Retzsch v. Retzsch Print¬ 


ing Co., 5 Ohio S. & aP. 674, 7 
Ohio N.P, 606. 

32 C.J. p 894 note 25. 

93. N.H.—^Bank Corners v. New 
Hampshire Trust Co., 44 A 130, 
69 NH. 621. 

82 C.J. p 894 note 26. 

84. U.S.—Field V. U. S., La., 9 Pet 
182, 9 L.Ed. 94. 

82 C.J. p 894 note 29. 

9a Mass.—Taylor v. Wilcox, 46 N.E. 
115, 167 Mass. 672. 

82 C.J. p 894 note 27. 

sa Pa.—^In re Carlenwright Lamp 
& Brass Co.*s Insolvent Estate, 44 
Pa.Super. 640. 

32 C.J. p 894 note 28. 

97. N.T.—^McDermutt v. Strong. 4 
Johns.Ch. 687. 

82 C.L p 894 note 31. 

9a U.S,—Thelusson v. Smith, Pa., 
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2 Wheat. 396, 4 L.Ed. 271, affirm¬ 
ing 23 F.Cas.No.13,878, PetC.C. 195. 

32 C.J. p 895 note 32. 

99. U.S.—Thelusson v. Smith, supra. 

1. Philippine.—Strong v. Van Bus- 
kirk-Crook Co., 10 Philippine 190. 

82 aJ. p 895 note 36. 

a Minn.—^Hawkins v. Mahoney, 73 
N.W. 720, 71 Minn. 165. 

82 C.J. p 896 note 41, p 881 notes 
96, 97. 

a Me.—^Harris v. Peabody, 78 Me. 
262. 

4. Mass.—^Howe v. Lawrence, 9 
Cush. 668, 57 Am.D. 68. 

82 C.J. p 896 note 48. 

5. Cal.—^In re Straut, 68 P. 62, 125 
Cal. 415. 

6. U.S.—Security Trust Co.-v. Sul¬ 
livan, Ill., 77 F. 778, 23 GQA 468. 

82 C.J. p 896 note. 45. 
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for the purpose of determining the priority of va¬ 
rious creditors or to establish a lien on the fund.7 

A city may sue the assignee to recover a tax 
which by statute is entitled to priority of payment.^ 
Under a federal statute making an assignee or trus¬ 
tee in insolvency personally liable to the United 
States if he disregards the right of the government 
to priority, the United States may proceed by bill 
in equity in a federal court against an assignee in 
insolvency to enforce the right of priority,® and a 
surety of a debtor may be entitled, by subrogation, 
to the same right.!® 

(2) Procedure and Effect 

(a) In general 

(b) Payment of dividends 

(c) Effect of proof and distribution on 

rights of creditors 

(a) In General 

The practice In the particular Jurisdiction In which 
the proceedings are pending governs the procedure to be 
pursued In the distribution of an Insolvent estate. 

The practice in the particular jurisdiction in which 
the proceedings are pending governs the procedure 
to be pursued in the distribution of an insolvent es¬ 
tate,!! such as the meeting for this purpose,!® and 
the character of notice if notice is required.!® An 
agreement between all the parties in interest may 
control the whole matter of distribution and make 
the law for the case.!4 An order of distribution 
should specify the names of the creditors and the 
amount to which each is entitled or at least state 
the whole amount and the per cent to be paid there¬ 
in to each.!® a court of equity has no jurisdiction 
of a petition by a trustee in insolvency to distribute 


the funds in his hands.!® 

Release by creditor. In the settlement of an in¬ 
solvent’s estate it is usually provided that his cred¬ 
itors shall receive no benefit therefrom unless they 
file a release from further liability on claims held 
against the estate.!^ Should the insolvent be guilty 
of a fraud,!® or the assignment be adjudged void,!® 
the release will not operate as a discharge of the 
claims, but the dividends received will be treated 
merely as payment pro tanto of such claims, 

(b) Payment of Dividends 

Dividends are based on the claim as proved and 
allowed, and the stage of the proceedings. Ordinarily 
Interest will not be allowed after property passes Into 
the hands of an assignee In Insolvency. 

In insolvency practice, a dividend is a proportion¬ 
al payment to the creditors out of the insolvent es¬ 
tate.®® The dividend is based on the claim as prov¬ 
ed and allowed and the stage of the proceedings, and 
the frequency with which it is declared is dependent 
on the local practice.®! Pajrment should be made to 
the creditor or a duly authorized agent, and if made 
otherwise the assignee or trustee will become per¬ 
sonally liable to the creditor.®® The declaration and 
pajrment of a dividend on an erroneous basis may 
be corrected before the final distribution.®® 

Interest. In the distribution of the estate of an 
insolvent, interest should be computed to the time 
of the institution of insolvency proceedings on all 
debts drawing interest either by agreement of the 
parties or as legal damages for nonpayment.®^ As 
a general rule, after property passes into the hands 
of an assignee in insolvency, interest is not allowed 
on claims against the fund,®® but if there is a sur¬ 
plus after paying the principal and interest thus 


7. Iowa.—Shaver Wagon & Carriage 
Co. V. Halsted. 48 N.W. 623, 78 
Iowa 730. 

32 C.J. p 896 note 46. 

8. Me.—^Belfast v. Folger, 71 Me. 
408. 

32 C.J. p 867 note 17. 

9. U.S.—Bayne v. U. S., MdL, 93 U. 
S. 642. 23 Ii.Ed. 997—Hunter v. U. 
S.. R.L, 5 Pet. 178, 8 L.Hd. 86, af¬ 
firming 6 F.Cas.No.15,427, 5 Mason 
229. 

32 C.J. p 896 note 60. 

10. U.S.—XT. S. V. Preston, Pa., 27 
F.Cas.No.16,087, 4 Wash.C.C. 446. 

82 C.J. p 896 note 51. 

11. Ga.—^Bradford v. Cooledge, 80 S. 
E. 579, 108 Ga. 758. 

32 C.J. p 896 notes 52. 55. 

IS. N,J.—^Dobbins v. Coles, 45 A. 

444. 59 N.J.EQ. 80. 

82 C.tT. p 896 note 58, 


13. La.—Williamson v. His Credi¬ 
tors, 6 Mart 431. 

32 ai. p 896 note 64. 

14. Md.—^Hall V. Farmers' Nat. 
Bank, 53 Md. 120. 

32 C.J. p 896 note 67. 

16. Ky.—Wlntersmith v. Falrlelgh, 
6 Ky.L. 241, 12 Ky.Op. 239. 

la Md.—Pierson v. Trail, 1 Md. 
142. 

32 C.J. p 896 note 68. 

17. Minn.—Adamson v. Cheney, 29 
N.W. 71, 35 Minn. 474. 

32 C.J. p 897 note 66. 
la U.S.—^Phettlplace v. Sayles, C. 
C.Bfl., 19 F.Cas.No.11,083, 4 Mason 
312. 

Mass.—Barnard v. Crosby. 6 Allen 
327. 

32 aj. p 897 note 67. 

19. Minn.—In re Walker. 83 N.W. 
862, 37 Minn. 243, reargument de¬ 
nied 84 N.W. 691, 87 Minn. 248. 
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aa 17.8.-111 re Pleldlnft D.C.Mo., 
96 F. 800. 

21 . Mass.—Stowell ▼. Richardson, 8 
Allen 64. 

32 C.J. p 897 note 69. 

22. N.J.—Todd V. Meding, 88 A. 
349, 66 N.J.Eq. 83. 

32 C.J. p 897 note 60. 

23. Ill.—State Savings Loan & 
Trust Co. V. Stewart. 65 Ill.App. 
391. 

24. N.C.—^In re Central Bank & 
Trust Co. of Asheville, 173 S.E. 
340, 341, 206 N.C. 261, Quoting Oor- 
pns Juris—Hackney v. Hood, 166 
S.H. 823, 324. 203 N.C. 486, quoting 
Corpus Juris. 

32 aJ. p 884 note 16. 

25. Ga.—Gormley v. Elson, 6 S.B. 
2d 643, 189 Ga. 259. 

Pa.—^In re Erie Trust Co., 81 Pa. 
List & Co. 683, 19 Erie Co. 498. 
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computed, interest should also be allowed on all the 
debts from the date of the institution of the proceed- 
ings.2® However, the general rule, that interest is 
not allowed against an insolvent where the fund is 
insufficient to pay all claims, is inapplicable against 
a preferred and superior claim in favor of an in¬ 
ferior general claim.27 Also, where payment is de¬ 
layed by order of the court pending litigation as to 
the amount of indebtedness on which the dividend 
is to be computed, the creditor is entitled to inter¬ 
est on such dividend,28 and the neglect of an as¬ 
signee or trustee to declare a dividend as soon as 
the greater part of the assets have been realized and 
the amount of the claims ascertained would doubt¬ 
less render him personally liable for interest from 
the time when he might have declared a dividend.29 

(c) Effect of Proof and Distribution on 
Rights of Creditors 

The effect of proving a clajm and accepting a divi¬ 
dend thereon In reapect of the rights of a creditor Is 
commonly determined by the application of the doctrines 
of election or estoppel. 

The effect of proof of a claim and the receipt of 
a dividend thereon as respects the rights of credi¬ 
tors depends on the practice in the particular juris¬ 
dictions'^ The effect of proving a claim and accept¬ 
ing a dividend thereon in respect of the rights of 
a creditor is commonly determined by application of 
the doctrines of electionSi or estoppel.32 While it 
has been held that a creditor who receives a divi¬ 
dend after proving his claim will be estopped from 
asserting that the insolvent law in question is un¬ 
constitutional,-88 it has been held that a creditor 
does not thereby conclude himself as to the validity 
of a discharge under an unconstitutional and void 
statute.84 

Failure to prove claim or participate in distribu- 
tion. The claim of a creditor who resides in the 
state in which his debtor is adjudged insolvent. 
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which is not proved within the time limited by the 
statutes of such state, is as a rule barred,86 al¬ 
though in some jurisdictions such creditor may 
reach undistributed assets in the hands of the as¬ 
signee on showing payment of all claims filed.88 A 
creditor who has proved a claim at the time of the 
first distribution and received a dividend may, on a 
subsequent distribution of a new fund, prove another 
and distinct claim existing when the first distribu¬ 
tion was made.87 A creditor who elected not to con¬ 
tribute to the prosecution of suits under an order in 
insolvency proceedings that they should be conduct¬ 
ed for the benefit of the contributors, but who lay by 
for several years after such election, and after the 
suits had been brought to a successful issue by the 
efforts of those who had contributed, had no stand¬ 
ing in equity to maintain a bill to attach the funds 
made available by such suits.® 8 

§ 15. -Accounting* and Discharge of As¬ 

signee or Trustee 

a. In general 

b. Approval or disapproval of account 

c. Liability on bond 

d. Compensation 

a. In Gleneral 

It Is the duty of an assignee or trustee In Insolvency 
to keep a careful and accurate account of the estate. 

It is the duty of an assignee or trustee of an in¬ 
solvent to keep careful and accurate account of the 
estate® 8 and to show thereby what assets came into 
his possession, what was the value of the assets, 
what he has realized out of them, in what manner 
he has realized, to whom the money has been paid, 
and when and on what account.^® In some ju¬ 
risdictions a proceeding in equity will lie at the in¬ 
stance of a creditor to compel an assignee or trus¬ 
tee in insolvency to execute his trust and account for 
the asbets,^! while in others, where the insolvency 


28. Wls.—^In re Oconto County State 
Bank, 7 N.W.2d 602, 241 Wlfl. 869, 
citinsT CorpuB Juris. 

32 C.J. p 885 note 17, p 897 note 68. 

27. Minn.—^American Surety Co. of 
New York v. Peyton, 244 N.W. 74, 
186 Minn. 688. 

28. N.T.—Matter of lllon Nat. Bank, 
12 N.Y.S. 829, 59 Hun 807, affirmed 
28 N.B. 249, 126 N.T. 664. 

29. Ind.—^Manliattan Cloak & Suit 
Co. y. Dodge, 21 N.B. 844, 120 Ind. 
1. 6 L.R.A. 869. 

30. Minn.—Mead v. Randall, 71 N. 
W. 81, 68 Minn. 238. 

32 C.J. p 897 note 70, * 


31. Minn,—^Flrst Nat. Bank v. Pope, 
89 N.W. 818, 85 Minn, 438. 

32 C.J. p 897 note 71. 

32. Cal.—Meherln v. Saunders, 63 P. 
1084, 131 Cal. 681. 64 L.R.A. 272, 
reversing 66 P. 1110, 6 Cal.Unrep. 
Cas. 279. 

32 C.J. p 898 note 72. 

33. Me.—Fogler v. Clark, 14 A. 9, 
80 Me. 287. 

82 C.J. p 898 note 74. 

34. Mass.—^Kimberly v. Ely, 6 Pick. 
440. 

82 C.J. p 898 note 75. 

35. Mass.—McDonald v. Webster, 2 
Mass. 498. 

32 C.J. p 898 note 77. 
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38. La.—Gk)ttschalk v. His Credi¬ 
tors, 12 La.Ann. 70. 

32 C.J. p 898 note 78. 

37. La.—^West v. His Creditors, 4 
La.Ann. 460. 

32 C.J. p 898 note 79. 

38. Mass.—Gerdlng v. East Tennes¬ 
see Land Co., 70 N.E. 206, 185 
Mass. 380. 

39. D.C.—^Kellogg V. Cooke, 17 D.C. 
488. 

82 C.J. p 899 note 82. 

40. D.C.—Kellogg V. Cooke, supra. 

32 C.J. p 899 note 83. 

41. Cal.—Sanderson v. McIntosh, 2 
P. 728, 65 Cal. 86. 

82 C.J. p 899 note 84. 
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statutes provide a remedy in the insolvency proceed¬ 
ing itself, such a suit will not lie,^2 or at least not 
imtil relief has been first sought in the insolvent 
court.^® The assignee or trustee has the burden of 
proving the correctness of his account where he is 
more cognizant of the fact involved than the oppos¬ 
ing creditor, and consequently has more within his 
power the means by which that fact may be estab- 
lished.^^ 

The assignee or trustee will be charged with all 
of the insolvent’s assets and the proceeds therefrom 
coming into his hands,and be given credit for nec¬ 
essary expenditures.^® 

Closing end reopening estate. On the closing of 
an estate the duties and functions of the trustee or 
assignee are at an end.^*^ However, if property be¬ 
longing to the insolvent is subsequently discovered, 
the court may reopen the estate and set aside the 
discharge of the assignee, or a new assignee may be 
appointed for the purpose of administering such ad¬ 
ditional estate.^® 

h. Approval or Disapproval of Account 

The approval of the acoo'Unt of a truatee by the 
court, If It Is final and no effort Is made to obtain a 
review thereof, usually operates to discharge the trustee 
from further liability to the estate and the creditors. 

Where by the terms of a composition the duties of 
a trustee were to continue after the confirmation of 
the composition, and after the discharge of the debt¬ 
or, his account subsequently filed, when assets were 
in his hands, was not objectionable as being too 
late.^9 The approval of the account of a trustee 
or assignee by the court, if it is final and no effort 
is made to obtain a review thereof, operates, as a 
rule, to discharge the trustee or assignee from fur¬ 
ther liability to the estate and the creditors.®® An 


objection to the account, if sustained, which re¬ 
sults in an advantage to the estate, inures to the 
benefit of all creditors who have not waived their 
rights to attack it.®i If the assignee or trustee has 
paid out funds without authority of the court, leav¬ 
ing unpaid the claims of creditors opposing his ac¬ 
count who were entitled to priority of payment; the 
court may render judgment against him in their fa- 
vor.®2 

e. Liability on Bond 

The trustee or assignee and his sureties are liable 
In an action on his bond for any breach thereof. 

For any breach of the conditions of the bond giv¬ 
en by the trustee or assignee for the faithful per¬ 
formance of his duty as such, whether it is an act 
of commission or omission on his part,®^ he and his 
sureties are liable in an action on the bond.®^ Un¬ 
der some circumstances a surety on the bond may 
be liable, although the principal is not liable.®® In 
order that a creditor may maintain a suit on the 
bond, he must be one whose claim has been allow¬ 
ed and ordered to be paid.®® 

Liability on the bond is not an asset of the es¬ 
tate®*^ and, therefore, in the absence of a statutory 
provision to the contrary a second assignee in in¬ 
solvency cannot sue on his predecessor’s bond, the 
analogy in this respect between the status of a sec¬ 
ond assignee and a second administrator, at common 
law, being strict and complete.®® 

d. Compensaldon 

The trustee or assignee of an Insolvent Is usually 
compensated for his services In the form of a commis¬ 
sion on the estate coming Into his hands. 

While in some cases a trustee or assignee of an 
insolvent has been allowed a reasonable compensa- 


42. Mass.—Wilson v. Jackson, 90 
K.EL 866, 204 Mass. 482. 442. 

82 O.J. p 899 note 85. 

48. Mass.—^Lincoln ▼. Bassett. 9 
Gray 865. 

44 . La.—Mellleur ▼. His Creditors, 
8 La. 682. 

45. CaL—In re Raly, 55 P. 790, 123 
Cal. 88. 

32 C.J. P 899 note 88. 

46. Minn.—^Davls v. Swedlsh-Amerl- 
can Nat. Bank. 81 N.W. 210, 78 
Minn. 408. 79 Am.S.B. 400. 

82 C.J. p 899 note 89. 

47. La.—Laforest v. His Creditors, 
11 La.Ann. 714. 

82 C.J. P 900 note 2. 

4^.. CaL—^Hued v. Cooper, 84 P. 
98. 109 Cal. 682. 

82 C.J. p 900 note 8. 


49. Mass.—Caldwell v. Nash, 77 N. 
H. 515, 190 Mass. 507. 

ea Leu—Sembre v. Sembre. 11 So. 

942, 46 LfiuAnn. 117. 

82 aj. p 900 note 97. 

BL Minn.—In re Shea, 59 N.W. 494, 
57 Minn. 416. 

82 C.J. p 900 note 98. 

52. Leu—^Zelgler v. His Creditors, 40 

So. 698, 116 La. 250. 

53. Idaho.—First Nat. Bank v. Mar¬ 
tin, 56 P. 802, 0 Idaho 204. 

82 CJ. p 900 note 6. 

54i Vt.—^Insolvency Ct. v. Alexan¬ 
der. 47 A. 102, 72 Vt. 16. 

32 C.J. p 900 note 6. 

55. Minn,—^McColllster v. Bishop, 80 
jSr.'W. 1118, 78 Minn. 228. 

82 C.J. p 901 note 7. 
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56. Md.—State v. Mayugh, 13 Md. 
371—State V. WlUlaxns, 8 Md. 
163. 

Enforcement of personal liability of 
assignee disregarding right of gov¬ 
ernment to priority see supra S 14 
e (7). 

Liability of assignee generally see 
supra § 12. 

Leave of court 

Omission to obtain and allege leave 
of court to sue Is not a ground of 
general demurrer to the complaint— 
McColllster v. Bishop, 80 N.W. 1118, 
78 Minn. 228. . 

57. R.L—Appellate Div. Sup. Ct v. 
Lawyers* Surety Co., 44 A. 694, 
21 R.I. 464. 

58. ILL—^Appellate Dlv. Sup. Ct v. 
Lawyers' Surety Co., supra. 
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tion in the discretion of the court,^9 he is usually 
compensated for his services in the form of a com¬ 
mission on the estate coming into his hands. 
However, he is not entitled to commissions on mon¬ 
eys coming into his hands which did not belong to 
the estate,91 or where he has been guilty of fraud 
and mismanagement of the estate.®^ Where the 
original trustee is removed and a new trustee is 
appointed, the latter will not be entitled to commis¬ 
sions on sums paid over to him by the original trus- 
tee.99 

§ 16. Composition, Respite, or Discontinu¬ 
ance 

a. Composition 

b. Respite 

c. Discontinuance 

a. Oompocdtion 

After a composition deed In Insolvency proceedings 
has been duly signed and approved and the percentage 
paid, It operates as a discharge of all claims of which 
the court had Jurisdiction except those on which a regu¬ 
lar discharge without composition would not operate. 

After a composition deed in insolvency proceed¬ 
ings has been duly signed and approved and the per¬ 
centage paid, it operates as a disdiarge of all claims 
of which the court had jurisdiction,94 but not of 
claims on which a regular discharge without com¬ 
position would not operate.95 Under some stat¬ 
utes, on the granting of the discharge, the property 
of the debtor reverts to, or revests in, the debtor.®® 
A discharge in composition proceedings becomes 
invalid for fraud or materially false statements in 
the affidavit or schedule filed by the insolvent,®^ and 
is, therefore, ineffective as a bar to the recovery of 
any balance due on the claims of creditors from the 
insolvent.®® 


b. Respite 

(1) In general 

(2) Operation and effect 

(1) In General 

A respite, which Is an act by which a debtor who 
Is unable to satisfy his debts at the moment transacts 
with his creditors, and obtains from them time or delay 
for the payment of the sums which he -owes them, may 
be secured by a debtor under the law In some jurisdic¬ 
tions. 

A respite is an act by which a debtor who is un¬ 
able to satisfy his debts at the moment transacts 
with his creditors, and obtains from them time or 
delay for the payment of the sums which he owes 
them,99 and, under the law in some jurisdictions, a 
respite, voluntary or forced, may be secured by the 
debtor from proceedings against him by his credi- 
tors.7® 

To secure a forced respite it is necessary that the 
debtor should make an application therefor,*^! and 
should file in the office of the clerk of the court to 
whom he presents his petition a schedule of his as¬ 
sets and liabilities.'^® after which there must be a 
properly called and advertised meeting of the cred¬ 
itors,*^® at which meeting the creditors in order to 
vote must appear and make a sworn statement of 
their debts,*^4 and a majority in number and amount 
of the bona fide creditors who appear on the sched¬ 
ule or at the meeting must by vote give their con¬ 
sent to the respite.*^® After the creditors' vote has 
been taken it must be homologated by the judge who 
ordered the meeting and a judgment of homologa¬ 
tion of the respite signed by him.^® 

Stay pending application. On an application for 
a respite a stay of proceedings against the debtor or 
his property is usually ordered,and this order is 


59. Mass.—Caldwell v. Nash. 77 N. 

E. 516, 190 Mass. 507. 

32 C.J. p 899 note 91. 

80. La.—^Brady v. His Creditors. 9 
So. 59. 48 La.Ann. 165. 

82 C.J. p 899 note 90. 

61. Ohio.—^In re Commercial Bank. 
4 Ohio S. & aP. 440. 8 Ohio N.P. 
193. 

69. Minn.—^Davls v. Swedlsh-Amerl- 
can Nat. Bank. 81 N.W. 210, 78 
Minn. 408. 79 Am.S.R. 400. 

32 C.J. p 900 note 92. 

63. Md.—Gordon v. Matthews. 80 
Md. 235. 

32 C.J. p 900 note 94. 

64. N.H.—Perkins v. Quint. 46 A. 
143. 69 N.H. 428. 

32 C.J. p 901 notes 17-19. 


66. Mass.—Skilllnsrs v. Marcus. 84 
N.E. 80. 159 Mass. 51. 

82 C.J. p 902 note 21. 

66. Mass.—^Tltcomb v. Bradlee. 84 
N.E. 189. 159 Mass. 190. 

82 C.J. p 902 note 28. 

67. Me.—Thajcter v. Johnson. 10 A. 
46. 79 Me. 848. 

32 C.J. p 902 note 25. 

68. Me.—Thazter v. Johnson, supra. 
32 C.J. p 902 note 26. 

69. La.—Rasch v. His Creditors. 3 
Rob. 407. 

70. La.—^Kelly-Goodfellow Shoe Co. 
V. Fluker, 25 So. 131, 51 La.Ann. 
198. 

82 C.J. p 90 notes 29-81. 

71. La.—Anderson v. His Creditors, 
82 La-Ann. 892. 


79. La.—^Lay v. His Creditors, 20 
So. 162, 48 La.Ann. 1053. 

82 C.J. p 902 note 83. 

73. La.—Janin v. His Creditors. 8 
La. 467. 

32 C.J. p 902 note 34. 

74. La.—Phillips v. Her Creditors. 
36 La.Ann. 904. 

32 CJ. p 908 note 86. 

75. La.—^Anderson v. His Creditors. 
88 La.Ann. 1166. 

38 C.J. p 908 note 86. 

76. La.—Abat v. Michel, 1 Mart. 
N.S., 240. 

77. La.—^De St. Romes v. Her Cred¬ 
itors. 86 La.Ann. 801. 

82 C.J. p 908 note 88. 

Stay denied 

Where case, havlngr been postponed 
to take witness' testimony, was re¬ 
sumed for witness' examination, ov- 


82 C.J. p 902 note 82. 
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equivalent to an injunction, “^8 but ceases on the 
granting of the respited® ’ 

Setting aside respite. The creditors may cause 
the respite to be set aside by direct action,80 * on 
proof of the debtor’s failure to comply with the 
t'ernls of the respite,®^ provided the opposition to the 
respite is made within the prescribed time.®® 

(2) Operation and Effect 

A respite protects a debtor against all anterior debts 
and holds In abeyance suits standing at Issue when It Is 
granted. 

A respite, if granted under a strict observance of 
the law, is a judicial contract between the debtor 
and the creditors and among the creditors by which 
the debtor is allowed a delay for the payment of the 
sums which he owes,®® which protects him against 
all anterior debts,®^ and holds in abeyance suits 
standing at issue when it is granted.®® Thereafter 
a creditor cannot make any agreement or contract 
with the debtor or do any act by which he may se¬ 
cure an undue advantage over the others,®® and the 
debtor must so conduct his affairs as to preserve 
equality among the creditors.®*^ 

if the respite has expired, each creditor may sue 
for his claim,®® but if it has not, the debtor by 
pleading and proving it may have the action dis¬ 
missed,®® A respite, however, is not binding on 
privileged creditors whose privileges result from the 
nature of the debts and not from seizure.®® The 
property of the debtor who has obtained a respite 
is not hypothecated by reason of the respite, unless 
the respite has been granted on the express condi¬ 
tion that the hypothecation shall exist.®i Creditors 


who have not consented to the respite obtained with¬ 
out hypothecation of property have a right to de¬ 
mand security from the debtor; and the exercise of 
this right is not limited to any precise period after 
the respite.®® 

Breach of conditions. Any act of the debtor in 
violation of the contract resulting from the respite 
is a fraud and ipso facto turns the respite into in¬ 
solvency proceedings and the cession of goods for 
the benefit of the creditors as though it had been of¬ 
fered in the first instance.®® 

Effect of refusal of respite. Where the creditors 
refuse a respite prayed for, a cession of the debtor’s 
property ipso facto ensues and creditors may pro¬ 
ceed at once to vote for syndics and prescribe the 
terms for selling the property ;®4 but where the res- 
• pite is refused by the court on the ground of defect 
in the proceedings, although not refused by the cred¬ 
itors, the cession of property does not follow.®® 

a Discontmuance 

On the discontinuance or other ternnlnatlon of In¬ 
solvency proceedings before the final winding up and 
administration of the estate, the title of the assignee is 
divested and the trust created by the assignment brought 
to an end. 

On the discontinuance®® after notice to parties en¬ 
titled thereto,®*^ or other termination of the insol¬ 
vency proceedings before the final winding up and 
administration of the estate by the assignee or trus¬ 
tee,®® the title of the assignee is divested and the 
trust created by the assignment brought to an end, 
all parties being remitted to the same rights and 
duties as existed at the date of the assignment, ex¬ 
cept in so far as the estate has been administered.®® 


errulingr objection to Introduction of 
testimony because defendant bad 
nied respite proceeding's was held not 
error where the case had' been tried 
and the judgment was subject to the 
respite.—^Mlley v. Marcc, Lia.App., 147 
So. 550. 

78, La.—De St. Romes v. Her Cred¬ 
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Ann. 915. 

82 C.J. p 904 note 54. 
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366. 46 La.Ann. 1104. 
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Bloch, 11 So. 466, 44 La.Ann. 893. 

32 C.J. p 903 note 44. 

88. La.—Block v. Jefferies. 16 So. 

866. 46 La.Ann. 1104. 

82 C.J. p 903 note 45. 

87. La.—^Block v. Jefferies, supra. 
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8 La. 37. 

82 C.J. p 904 note 66. 
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§ 17. Rights, Remedies, and Discharge of In¬ 
solvent 

a. Status of insolvent 

b. Release from arrest or imprisonment 

c. Discharge 

d. Reversion of property or surplus to 

debtor 

a. Status of Insolvent 

(1) In general 

(2) Actions by or against 

(1) In General 

The effect of the death of the debtor on insolvency 
proceedings and the exemption of certain property de¬ 
pend on the statutes and practice In the various Juris¬ 
dictions. 

If a discharge is refused in insolvency proceed¬ 
ings the amount received by the creditors will be 
deemed a payment pro tanto on the amount of the^ 
claim and the insolvent will be liable in an action 
for the balance.^ The statutes do not appear uni¬ 
form with regard to the effect of the death of the 
insolvent on the proceedings. In some states they 
abate,2 while in others the assignee’s control of the 
assigned estate is preserved and the representative 
of deceased can claim only the surplus, if any.® 

Exemptions. Insolvency statutes uniformly pre¬ 
serve certain property for the insolvent as exempt, 
the amount and character of which vary in the dif¬ 
ferent states.^ The property thus set apart is re¬ 
tained by the insolvent and can be neither taken on 
execution in satisfaction of a debt of the insolvent,® 
nor applied by the assignee or trustee ^s a part of 
the assets in the settlement and winding up of the 
estate.® The right to exemption may be waived,*^ 
unless the statute provides otherwise,® and does not 
attach to property sold by the insolvent before the 


§ 17 

commencement of the insolvency proceedings.^ 
Creditors of an insolvent debtor who has filed a pe¬ 
tition to have his exemptions set aside may appear 
and object without filing any paper setting forth 
their objections, and, if such paper is filed, it need 
not be verified or served on the debtor.^® 

(2) Actions by or against 

Pending actions against an insolvent may be stayed 
and actions by him will not abate by his subsequent 
Insolvency; statutes sometimes prohibit actions against 
an insolvent after institution of insolvency proceedings. 

While the statutes usually provide that all pend¬ 
ing actions against the insolvent for debts provable 
in insolvency shall be stayed until the question of 
his discharge is determined,in the absence of a 
statutory provision requiring a stay, the granting 
of a stay rests in the discretion of the court in 
which the suit is pending.^® Undoubtedly the insol¬ 
vent court itself may enjoin a creditor from press¬ 
ing his debtor in another court under circumstances 
calling for its interposition.i® However, such a 
statute places no barrier on the jurisdiction of the 
court in which the suit is pending^^ and, where the 
insolvent neglects to ask for a continuance on the 
ground of the pendency of the insolvency proceed¬ 
ings, and permits judgment to be entered against 
himself by default, such default will not subsequent¬ 
ly be set aside in order to allow him to plead his 
discharge to the action.^® 

A suit instituted by an insolvent will not abate by 
his subsequent insolvency ;i® it will either proceed 
in his name for the benefit of his estate, or his as¬ 
signee or trustee will be substituted as party plain¬ 
tiff, as the local practice may require.^*^ 

Actions begun after proceedings in insolvency. 
In the absence of a statutory provision to the con¬ 
trary a suit during insolvency proceedings by a cred- 


App. 70, affirmed 46 N.E. 542, 163 
Ill. 181. 

32 C.J. p 904 note 63. 

1. Cal.—Sanborn v. His Creditors, 
37 Cal. 609. 

32 C.J. p 906 note 88. 

2. Cal.—Vermont Marble Co. v. San 
Francisco Super. Ct., 34 P. 326, 
99 Cal. 679. 

Vt.—BarUett v. Walker. 27 A. 496. 

65 Vt 694. 

1 C.J. p 214 note 63. 

& Ky.—Gardner v. Letcher, 29 S.W. 
686, 16 Ky.L. 778. 

La.—Lawrence v. Guice, 9 Kob. 219. 

4. Ohio.—^In re Knepfle, 6 Ohio S. 
& C. P. 417, 4 Ohio N.P. 213. 

32 C.J. p 906 note 80. 

5. N.D.—In re Kaeppler, 76 K.W. 
789, 7 N.D. 436. 

32 C.J. p 906 note 82. 
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65 Cal. 361. 
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7. La.—Bier v. His Creditors, 16 La. 
Ann. 167. 

32 C.J. p 906 note 84. 

8. P€L—^Adair v. Decker, 34 Pa.Su- 
per. 163. 

32 C.J. p 906 note 85. 

9. Me.—Nason v. Hobbs, 76 Me. 396. 

10. Cal.—In re Baldwin, 12 P. 44, 
71 Cal. 74. 

11. La.—Orr v. Lissb, 38 La.Ann. 
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32 C.J. p 906 notes 64, 65. 

Contempt 

A party who proceeds in a suit 
against the insolvent despite a stay 
order Is not guilty of contempt 
where, under the circumstances, he 
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itor who does not present his claim in those pro¬ 
ceedings may be maintained,tut a suit commenced 
during the pendency of the insolvency proceedings 
on a debt which would be barred by a discharge is 
commonly prohibited by the statute,or the statute 
makes provision for the stay of such a suit on ap¬ 
plication therefor.2t> In an action by creditors 
against an insolvent and others in a matter not con¬ 
nected with the insolvency proceedings, some of de¬ 
fendants being strangers to the insolvency proceed¬ 
ings, plaintiffs cannot be forced to litigate ques¬ 
tions involved in those proceedings.^! 

After assignment the trustee or assignee is the 
proper party to bring suits on causes of action in 
favor of the insolvent,except as to such as by 
statute are retained by the insolvent, as, for exam¬ 
ple, a right of action for a tort.23 

b. Release from Arrest or Imprisonment 

(1) In general 

(2) Exemption from subsequent arrest 
(1) In General 

Ordinarily, the discharge of a poor debtor from 
arrest or Imprisonment on his past obligations does not 
impair any right of the creditor to obtain satisfaction 
of his claims out of the debtor's estate. 

On petition by a judgment debtor under an in¬ 
solvent debtors’ act to be released from custody on 
a capias ad satisfaciendum, refusal of the court to 
permit the petitioner to show by evidence that mal¬ 
ice was not the gist of the action for the reason that 
the judgment record was res judicata on the ques¬ 
tion was proper.24 Under some statutes the debtor 
is required to give a bond to surrender himself on 
refusal of a discharge,25 Failure of the debtor to 
comply with the statute requiring him to make an 
assignment of all his real and personal estate except 


such property as is exempt from execution is fa¬ 
tal to the validity of the debtor’s discharge, although 
the inventory filed by him discloses the existence of 
no property other than that which is exempt.^® Re¬ 
fusal of the debtor’s petition for discharge may be 
correct, while absolute dismissal of his petition may 

be erroneous.27 

The estate of an insolvent is fully divested by dis¬ 
charge of his person under an insolvent debtors’ 
act,28 but a discharge by a state court from arrest 
and imprisonment under the state statute was held 
not to entitle him to a discharge from execution at 
the suit of the United States.^® The statutes re¬ 
lating to the release from arrest or imprisonment of 
poor debtors as a rule provide that the discharge 
of a poor debtor from arrest or imprisonment on 
his past obligations does not impair any right of the 
creditor to obtain satisfaction of his claims out of 
the debtor’s estate,8® although it may be noticed in 
this connection that some of the earlier statutes pro¬ 
vided otherwise.8! 

(2) Exemption from Subsequent Arrest 

As a rule, a discharge In Insolvency exempts the 
Insolvent from subsequent arrest or Imprisonment on 
account of a debt or demand which was provable against 
his estate. 

As a rule a discharge in insolvency exempts the 
insolvent from subsequent arrest or imprisonment on 
account of a debt or demand which was provable 
against his estate,82 but debts which are not prov¬ 
able are not released by the discharge, and the in¬ 
solvent may be arrested thereon in those jurisdic¬ 
tions where the right of arrest exists.83 The debtor, 
however, will not be exempt from arrest even in 
the state where the discharge was had in a suit in¬ 
stituted by a nonresident creditor who was not a 
party to the original proceedings,®* or in a suit by 
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Special ball 

A debtor who has been discharged 
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quired therein to put in special ball. 
—Walsh V. Nourse, 6 Blnn., Pa, 381 
—6 G.J. p 896 note 91. 

sa N,Y .—Zinn v. lUtterman, 2 Abb. 

Pr..N.S., 261. 

82 C.jl p 908 note 4. 

34. U.S.—Haup'tman v. Nelson, D.C., 
11 F.Cas.No.6,226, 4 Cranch O.C. 
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a resident creditor where the record of the insolvent 
court does not show, as required by statute, that 
he was notified of the debtor’s application.35 A 
debtor discharged under an insolvency act but ar¬ 
rested on a body execution for a debt accruing be¬ 
fore his discharge may secure release by habeas cor¬ 
pus,36 but not if the debt is such that discharge 
does not bar it.37 

Arrest in another state. According to the pre¬ 
ponderance of authority, a discharge from arrest 
under the insolvent laws of a state of which both 
the parties were citizens will not exempt the debtor 
from arrest in another state at the instance of the 
same creditor on the same cause of action ;83 but 
in a few cases the contrary has been held.39 

c. Discharge 

(1) Right to, and grounds for, refusal 

(2) Proceedings for discharge and revo¬ 

cation 

(3) Validity 

(4) Operation and effect 

(5) New promise 

(6) Pleading, evidence, and trial 

(1) Right to, and Grounds for, Refusal 

Ordinarily any debtor who has been adjudged Insol¬ 
vent and has complied with the requirements of the 
statute In the surrender of his property and the ren¬ 
dition of an account of his assets and liabilities and 
who has not been guilty of any fraud will be entitled to 
a discharge. 

While the conditions on which a discharge may 
be granted vary in the different states, ordinarily 
any debtor who has been adjudged insolvent and 
complied with the requirements of the statute in the 
surrender of his property and the rendition of an 
account of his assets and liabilities and who has not 
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been guilty of any fraud will be entitled to a dis¬ 
charge.^® 

The statutes usually provide that an insolvent who 
has sworn falsely in his schedule with reference to 
his assets or liabilities,^^ or who has failed to file 
a schedule thereof as required by law ,^2 be re¬ 
fused a discharge. In some jurisdictions a dis¬ 
charge will not be granted to a debtor who is a 
second time adjudged insolvent, unless he has paid 
a certain percentage of the outstanding claims, and 
has obtained the consent of a specified proportion of 
his creditors.^® An unintentional or innocent mis¬ 
take will not prevent the debtor’s discharge.^^ 

Fraud, The statutes as a rule provide that a dis¬ 
charge will be refused where the debtor is guilty of 
fraud,45 or has sworn falsely in relation to any ma¬ 
terial fact concerning his assets or liabilities, in con¬ 
nection with his insolvency proceedings.^® If an in¬ 
solvent swears falsely in material matters, the pre¬ 
sumption is conclusive that the intent is to de- 
fraud.47 Also, it is usually provided that a debtor 
who has made a preference or transfer of his prop¬ 
erty with intent to defraud his creditors will be de¬ 
nied a discharge, if such preference or transfer is 
made within a certain period prior to the insolvency 
proceedings.48 

FaiLwre of trader to keep hooks. The failure of a 
merchant or trader^® to keep proper books of ac¬ 
count®® and records from which his true financial 
condition may be ascertained®^ is often made a 
ground for refusing him a discharge in the insol¬ 
vency proceedings. Books must be kept; the stat¬ 
utory requirement is absolute.®^ While an acciden¬ 
tal failure to make proper entries has not been 
deemed fatal to a discharge,®® a failure to keep 
books will prevent a discharge regardless of the 
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841—Woodhull V. Wagner, C.C.Pa., 
SO P.Cas.No.17,975. Baldw. 296. 

35. Ga.—Odell v. Hartsfield, 29 Ga. 
221 . 

30. U.S .—Ex parte Reardon, D.C., 
20 P.Cas.No.11,616, 2 Cranch C.C. 
639. 

N.J.—State V. yVard, 8 N.J.Law 120. 

37. U.S.—In re Alsbergr, D.C.Del., 
1 P.Cas.No.261, 16 Nat.Bankr.Res. 
116—re Whltehouse, B.CMass., 
29 P.Ca8.No.l7,664, 1 Lowell 429. 

3a S.C.—^Ayres v. Audubon, 20 S.C. 
L. 601. 

32 aj. p 908 note 7. 

Special bail 

The fact that he has been so dis¬ 
charged under the laws of another 
state does not prevent his being 
held to ball.—Woodbrldge v. Wright. 
3 Conn. 628—6 CJ. p 306 note 92. 
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39. N.J.—^Wood V. Malln. 10 N.J.Law 
208. 

32 C.J. p 908 note 8. 

40. Minn.—^Harrison v, Kellogg, 48 
N.W. 1132, 46 Minn. 331. 

32 C.J. p 908 note 11. 

41. Cal.—Slade v. His Creditors, 10 
Cal. 483. 

82 C.J. p 910 note 36. 

42. Md,—Teackle v. Crosby, 14 Md. 
14. 

4a Cal.—In re Marsh, 46 P. 1072, 
115 Cal. 230. 

82 C.J. p 908 note 16. 

44, Cal.—^Demartln v. Demartin, 24 
P. 696, 86 Cal. 76. 

82 G.J. p 909 note 24. 

4a Cal.—^In re Harris, 22 P. 867, 
81 Cal. 860. . 

82 C.J. p 908 note 19. 
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4a Vt.—^In re Chapman, 46 A. 232, 
71 Vt. 368. 

32 C.J. p 908 note 20. 

47. Me.—Jones v. Plrst Nat. Bank, 
9 A. 22, 79 Me. 191. 

4a S.C.—Hyams v. Valentine, 86 S. 
C.L. 408. 

82 C.J. p 909 note 23. 

49. Cal.—^In re Lukes, 12 P. .390, 
71 Cal. 118. 

32 C.J. p 909 note 26. 

5a Cal.—In re Good, 20 P. 860, 
78 Cal. 399. 

32 C.J. p 909 note 27. 

61. Me.—In re Mooers, 80 A. 109, 
86 Me. 484. 

32 C.J. p 909 note 28. 

62. Me.—Jones v. First Nat. Ra-TiTr, 
9 A. 22, 79 Me. 191. 

53 . Me.—Jones v. First Nat Bank, 
supra. 
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debtor’s motive in not keeping thern.®^ Whether a 
tradesman’s books g^ve a truthful and complete his¬ 
tory of his business is a question of fact.^® 

(2) Proceedings for Discharge and Revoca¬ 
tion 

(a) In general 

(b) Meetings of creditors and consent to 

discharge 

(c) Trial and order 

(d) Setting aside and revoking discharge 

(a) In General 

The application and proceedings to obtain a dis¬ 
charge should substantially comply with the provisions of 
the statute. 

The application for a discharge of the insolvent 
or the petition for its revocation should be addressed 
to the court in which the insolvency proceedings are 
pending, that court alone having jurisdiction of the 
matter.®® A contention that the court lost jurisdic¬ 
tion to make an order discharging an insolvent debt¬ 
or because it had previously discharged the assignee 
is without force where the contestant, having an op¬ 
portunity to object to the discharge, failed to do 
so.®^ 

a 

The application and proceedings to obtain a dis¬ 
charge should substantially comply with the provi¬ 
sions of the statute.®® Wliere a schedule or affida¬ 
vit is required, it should contain all the particulars 
specified by the statute and conform to its require¬ 
ments.®® As preliminary to the granting of a dis¬ 
charge in insolvency, it is frequently required by the 
provisions of the statutes that the insolvent as well 
as his creditors should be served with notice of such 
application.®® Besides personal service of such no¬ 
tice, a service may as a rule also be made by mail®i 
or by publication.®® 
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(b) Meetings of Creditors and Consent to 

Discharge 

Usually th«r6 must be a meeting of creditors to p<is 
on an application for discharge, at which a certain pro¬ 
portion of the creditors, both In number and the amount 
of claims, must consent thereto. 

The statutes usually provide that there must be 
a meeting of creditors to pass on the application for 
discharge, at which a certain proportion of the cred¬ 
itors must consent thereto.®® It is also frequently 
provided that the creditors thus consenting must 
hold a certain proportion in amount of the claims,®* 
and, if the petition for discharge shows that the con¬ 
senting creditors represent an insufficient amount of 
debts, the court has no jurisdiction and a discharge 
granted by it is void.®® A written assent to a dis¬ 
charge becomes part of the insolvency proceedings 
and cannot be withdrawn without notice to the debt¬ 
or and the consent of the court.®® 

An assignee in insolvency®*^ or any creditor hold¬ 
ing a claim provable in the insolvency proceedings®® 
may oppose a discharge of the insolvent. The 
grounds of opposition are given by the statutes of 
the several states and are not uniform®® and the 
same observation applies to matters of procedure re¬ 
lating to the opposition.^® 

(c) Trial and Order 

A discharge Is effected only by the Judgment of the 
court, and general rules apply with respect to the evi¬ 
dence and trial of Issues relating thereto. 

The general rules governing the evidence and the 
trial of issues in other litigation apply with refer¬ 
ence to the discharge of an insolvent unless made 
inapplicable by some statutory provision.^1 Testi¬ 
mony of a deputy clerk of the insolvent court that 
he had never seen any books which had belonged to 
the insolvent, no evidence being given by the clerk 
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Me. 484. 

32 C.J. p 910 note 82. 

56. Wis.—Conroe v. Bull, 1 Wls. 
408. 

82 C.J. P 910 note 39. 

67- Wash.—^Boston Nat. Bank v. 
Hammond, 57 P. 365, 21 Wash. 158. 
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32 aj. p 910 notes 41, 42. 

59. N.T.—^Duer v. Hunt, 68 N.T.S. 
742, 41 App.Div. 581. 

32 aj. p 911 note 48. 


v. Powell, 99 N.W. 222, 121 Wls. 
676. 

82 C.J. p 911 note 44. 

61. N.T.—^People v. Sutherland, 81 
N.T. 1. 

32 C.J. p 911 note 45. 

68. N.T.—Soule v. Chase, 24 N.T. 
Super. 222, 1 Abb.Pr..N.S., 48, re¬ 
versed on other grounds 39 N.T. 
342, 7 Transcr.A. 161. 

82 C.J. p 911 note 46. 

63, Mass.—Clarke v. Stanwood, 44 
N.E. 537, 166 Mass. 879, 84 L.H.A. 
378. 

82 ax p 911 note 48. 

64. Mass.—^Tebbetts v. Pickering, 6 
Cush. 88, 51 Am.D. 48. 

82 C.J. p 911 note 49. 

66. N.T.—Duer v. Hunt, 58 N.T.S. 
742, 41 App.I>lv. 581. 
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himself, was held not to require the court to find that 
the insolvent had not kept proper books of account 
or that he had not delivered them to the clerk.72 

Acceptance of a dividend from the assignee in in¬ 
solvency^® or the filing of a release^^ does not op¬ 
erate as a discharge of the insolvent; this is ef¬ 
fected only by the judgment of the court.^® xhe 
order or decree of discharge should be made con¬ 
formable to statutory requirements,7® and be suffi¬ 
ciently full to show jurisdiction not only of the 
subject matter but also of the personJ^ 

(d) Setting Aside and Revoking Discharge 

While a creditor may file a petition In the tnaolvent 
court to revoke a discharge, as a general rule a dis¬ 
charge by a court of competent Jurisdiction cannot be 
collaterally attacked. 

The general rule is that a decree of discharge by 
a court of competent jurisdiction*^® cannot be set 
aside by another court^® and cannot be collaterally 
attacked®® even for fraud.®^ However, a creditor®^ 
may file a petition in the insolvent court to revoke 
a discharge where the insolvent has been guilty of 
fraud in the insolvency proceedings.®® In such a 
case, the fraudulent act should be specifically aver¬ 
red and set forth in the petition,®* as well as facts 
showing a sufficient interest in the petitioner and 
the like.®® Evidence does not justify a conclusion 
of fraud where such conclusion would be mere con¬ 
jecture.®® In some jurisdictions an independent ac¬ 
tion may be maintained to set aside the discharge. ®7 

(3) Validity 

A discharge granted by a court having jurisdiction 
of the proceedings after compliance with the require¬ 
ments of the statute must be deemed valid. 


A discharge granted by a court having jurisdic¬ 
tion of the proceedings, after compliance with the 
requirements of the statute as to the method, and 
form of procedure, must be deemed valid.®^ Under 
some statutes, a discharge obtained by fraud®® or 
on procuring the assent of any creditor by any pe¬ 
cuniary consideration®® is null and void. The fraud¬ 
ulent omission of material facts from an insolvent’s 
schedule will, under some statutes, prevent the debt¬ 
or from subsequently availing himself of the dis- 
charge.®^ So, too, under some statutes the failure 
of a merchant or tradesman to keep proper books of 
account will operate to invalidate the discharge.®® 
Again the conveyance of property by one who is in¬ 
solvent to another, with intent to gfive a preference 
or to defraud creditors, will in some jurisdictions 
render the discharge obtained in such proceedings 
ineffectual, if such conveyance or transfer was made 
within the time limited by statutes prior to the in¬ 
solvency proceedings.®® 

(4) Operation and Effect 

(a) In general 

(b) Debts and liabilities discharged 

(c) Debts and liabilities not discharged 

(d) Persons concluded 

(a) In General 

A discharge takes^ effect, not from Its date, but from 
the commencement of the proceedings In Insolvency. 

A discharge, when granted, takes effect, not from 
its date, but from the commencement of the proceed¬ 
ings in insolvency,^* and does not affect the debts 
contracted after that time.®® The effect of its op¬ 
eration depends on the law in force when the dis- 
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74. Minn.—^Meglns v. Pary, supra. 

76. Minn.—Megins v. Pary, supra. 
78. Me.—Wright v. Huntress, 76 
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676. 
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872, 77 Md. 444. 
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charge is g^anted.^® A discharge obtained under 
proceedings commenced after the rendition of a 
judgment against the debtor is no defense on a writ 
of review of that judgment.®*^ 

After the discharge of a debtor in insolvency pro¬ 
ceedings, he can neither sue nor be sued in respect 
of the property transferred in pursuance thereof to 
his trustee or assignee for the benefit of his credi¬ 
tors in the jurisdiction where such insolvency pro¬ 
ceedings were conducted.®® Whether an insolvent 
debtor, discharged under an insolvent debtors* act, 
may maintain suit on a cause of action which ac¬ 
crued before his discharge is governed by partic¬ 
ular statutory provisions,®® and the same may be 
said to be true with respect to actions against such 
an insolvent.1 

After-acquired property. The discharge of a 
debtor in insolvency proceedings operates to protect 
the debtor’s person as well as his property thereaft¬ 
er acquired from liability for debts previously con¬ 
tracted in the jurisdiction where the discharge was 
granted, and elsewhere as to creditors who were 
residents of the same jurisdiction as that of the 
debtor with notice of the insolvency proceedings, or 
who were parties thereto.® 

Effect in other jurisdictions. A debt or claim re¬ 
leased by a discharge in insolvency proceedings un¬ 
der the laws of the state where the contract was 
made, and where both the parties thereto resided at 
the time of entering into the contract, is also re¬ 
leased or discharged in another state,® provided all 
the requirements of the law have been complied 
with.^ 

(b) Debts and Liabilities Discharged 

Ordinarily, under the various statutes, all debts and 
liabilities absolutely due and existing at the time of the 

96. Ma^s.—^Batten v. Sisson, 

Maas. 557. 

97. Mass.—Poster v. Plummer, 3 
Cush. 381. 

98. Md.—Deal v. Hairls, 8 Md. 40, 

63 Am.D. 686. 

32 C.J. p 913 note 86. 

99. U.S.—Turner v. Pendall, D.C., 1 
Cranch 116, 2 Ii.£!d. 53, aihrmlng' 8 
P.Cas.No.4,727, 1 Cranch C.C. 35. 

32 C.J. p 907 note 98. 

1. N.T.—^Honeywell v. Bums, 8 Cow. 

121 . 

32 C.J. p 907 note 99. 

8. Md.—Culbreth v. Banks, 40 A. 

170, 87 Md. 444. 

32 C.J. P 914 note 92. 

3. U.S.—Channlng v. Reiley, D.C., 5 
F.CaaNo.2,696, 4 Cranch C.a 528. 

82 C.J. p 919 note 55. 


adjudication of Insolvency or publication of the first no- 
ties, which were provable, are released by a discharge. 

All debts and liabilities absolutely due and exist¬ 
ing at the time of the adjudication of insolvency, or 
publication of the first notice in accordance with the 
statutes of the particular jurisdiction, which were 
provable, are released by a discharge.® Debts not 
due,® or due but not then payable*^ and liabilities not 
incurred,® at the time of the insolvency proceedings, 
are released if they were provable or within the 
terms of the statute. Qaims held by resident cred¬ 
itors who had notice of the insolvency proceedings, 
although subsequent to such notice and prior to ie 
discharge such claims were assigned to others who 
had no notice of the proceedings, are barred by a 
discharge.® 

A debt due from the insolvent to the United 
States, to the state, or to the people imless it is ex¬ 
pressly so specified in the statute, will not be dis¬ 
charged or released for it is a settled rule of stat¬ 
utory construction that the government is not bound 
by the words of a statute tending to restrain or 
diminish its powers, rights, or interests, unless it is 
named therein as to be bound.^^ 

The discharge of a member of a firm under the 
state insolvency laws operates as a release of lia¬ 
bility on his personal debts as well as on his in¬ 
dividual liability for the debts of the firm, unless 
there is some statutory enactment to the contrary,^® 
and the discharge thus operates on the debt of a 
nonresident creditor who proved his claim and re¬ 
ceived a dividend in the insolvency proceedings.^® 

The effect of a discharge on a debt which is im¬ 
perfectly scheduled or not scheduled at all is not uni¬ 
form in the different states. In some jurisdictions a 
discharge is available as a plea in bar to an action 
on a claim, although not scheduled in the absence of 
fraud on the part of the insolvent,!^ while in others 

8. Md.—state v. Chiller, 18 Md. 418. 
32 C.J. p 914 note 98. 

9. N.H.—^Perkins v. Quint, 45 A. 
143, 69 N.H. 428. 

10. U.S.—Glenn v. Humphreys, Pa., 
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Md.—State V. Walsh, 2 Gill & J.' 406. 
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11. Ma—Oape Elizabeth v. Sklllin, 
12 A. 543, 79 Me. 593. 

18. N.T.—^Willson v. Oomparts, H 
Johns. 193. 
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13. Mass.—^Bucklln v. Bucklln, 97 
Mass. 256. 

1^ Me.—^Hewizis v. Whitney, 68 A. 

69, 99 Me. 37. 
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What law ffovozns 
Any plea which declares subse¬ 
quent extlnsruishment of a contract, 
as a dlscharsre by Insolvent laws, 
must be govemed by the law of the 
place where the contract was made. 
—^Peretzman v. BorochofE, 200 S.E. 
331, 68 GaApp. 838. 
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7. Mass.—Currier v. Williams, 76 N. 
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such debt is not released.iB 

Under some statutory provisions, a debt proved in 
a proceeding in insolvency which has failed will not 
be released by a discharge in the subsequent pro¬ 
ceedings unless such debt was proved in the subse¬ 
quent proceedings.!® 

(c) Debts and Liabilities Not Discharged 

Various claims are excepted from the effect of a 
discharge under the statutes In the different Jurisdic¬ 
tions. 

Qaims not provable are not barred where the stat¬ 
ute does not so provide,!*^ and debts created through 
the fraud of a debtor are not as a rule released by 
a discharge in proceedings in insolvency.!® A dis¬ 
charge will not release an insolvent from a debt 
created while acting in a fiduciary capacity, the in¬ 
solvent being liable thereon in an action brought ei-* 
ther before or after the discharge.!® The discharge 
of a debtor will not, as a rule, release him from lia¬ 
bility for a tort;®® but it is otherwise where the 
claim, although in form for a tort, constitutes a 
provable debt under the terms of the Insolvent 
Law.®! Under some statutes a claim for necessaries 
is not released by a discharge.®® 

Judgment or lien. The discharge in insolvency 
releases the debtor from the personal liability aris¬ 
ing from a judgment rendered against him,2® prior 
to the institution of the insolvency proceedings,®4 
unless it is a debt expressly excepted from a dis- 
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charge, such as for alimony,®® or a fine.2® Also, a 
discharge does not affect any lien that may have 
been thereby created and made valid by statutes of 
the state.®*^ Similarly the personal liability of the 
maker of a note secured by a mortgage, deed of 
trust, or other lien is released by a discharge, but 
the securi^ for the obligation is not impaired.®® 

(d) Persons Concluded 
aa. In general 

bb. Codebtors, guarantors, and sureties 
aa. In General 

As a general rule, all parties to the proceedings In 
Insolvency, Including nonresident creditors, are conclud¬ 
ed by the discharge granted to the Insolvent debtor. 

As a general rule all parties to the proceedings in 
insolvency,®® whether aliens,®® or residents,®! are 
concluded by the discharge granted to an insolvent 
debtor. 

Nonresidents. While debts or liabilities due to 
nonresident creditors participating in the insolvency 
proceedings are extinguished by a discharge,®® in 
the absence of participation by a nonresident credi¬ 
tor in the insolvency proceedings, the discharge of 
a debtor under the state insolvent laws does not ex¬ 
tinguish a debt due to such nonresident creditor,®® 
-including a corporation,®^ even though the debt is 
payable in the state in which such proceedings took 
place,®® or no place of payment is specified,®® or 
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1088, 72 Vt. 288. 

82 C.J. p 915 note 2J. 

21. Mass.—Bickford v. Barnard, 8 
Allen 314. 

82 aj. p 916 note 22. 

aa. Mass.—^Lincoln v. Dunbar, 7 Al¬ 
len 264. 

82 C.J. p 916 note 24. 

23. N.Y.^—^Warne v. Constant, 5 

Johns. 186. 

82 C.J. p 916 note 26. 

24. Conn.—^Percy v. Foote, 86 Conn. 

102 . 

32 C.J. p 916 note 2B. 


25. Ind.—Menzie v. Emerson, 66 Ind. 
239. 

Vt.—Noyes v. Hubbard, 23 A. 727, 
64 Vt. 302. 83 Am.S.R. 928, 16 L. 
R.A. 394. 

26. Pa.—Commonwealth v. Snyder, 4 
Pa.Co. 261. 

32 C.J. p 916 note 29. 

27. Mass.—Ives v. Sturerls, 12 Mete. 
462. 

32 C.J. p 916 note 30. 

28. U.S.—The Young Mechanic, C.C. 
Me., 30 P.Cas.No.18,180, 2 Curt. 
404. 

32 C.J. p 916 note 31. 

29. Wash.—Boston Nat Bank v. 
Hammond, 67 P. 866, 21 Wash. 168. 

32 C.J. p 916 notes 32, 33. 

Sa U.S.—Letchford v. Convillon, C. 
C.La., 20 F. 608—^Von Olahn v. 
Varrenne, C.C.Mlnn., 28 F.Cas.No. 
16.994, 1 Dill 615. 

2 C.J. p 1073 note 73. 

31. Mass.—Marsh v. Putnam, 8 Gray 
661. 

32 C.J. p 916 note 85. 

82. Md.—^Brown v. Smart, 14 A. 468, 
69 Md. 320, dissenting opinion 17 
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A. 1101, 69 Md. 820, and affirmed 12 
S.Ct 968, 146 U.S. 454, 36 L.Ed. 713. 
82 C.J. p 917 note 86. 

33. La.—Federico Macaroni Mfg. Co. 

V. Great Western Fire Ins. Co., 189 
• So. 1, 173 La. 906, 79 A.L.H. 1266. 
32 C.J. p 917 notes 43, 44, p 916 note 
38 [c], [d]—12 C.J. p 1074 notes 47. 
48. 

Corpus Juris has heexi cited, In a 
case In which it was sought to can¬ 
cel the obligation owed by a resi¬ 
dent to a nonresident, in support of 
the proposition that the courts of 
a state have no power to cancel such 
obligations except on valid personal 
service of notice on the creditor 
within the limits of the state where 
the suit is brought.—Steger v. Shof- 
ner, Tex.Civ.App., 64 S.W.2d 1018, 
1016. 

34L Me.—Swift v. Winchester, 62 A. 

1017. 96 Me. 480, 90 AmuS.R. 414. 

32 C.J. p 918 note 46. 

35. U.S.—^Worthington v. Jerome, 

C.C.N.Y., 30 P.Cas.No.18,064, 6 

Blatchf. 279. 

32 C.J. p 918 note 46. 

36. Cal.—Rhodes v. Borden, 6 l\ 
850, 67 Cal. 7. 

32 C.J. p 918 note 47. 
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the contract on which the claim is based was made 
in such state,and to be performed in such state.^^ 
A fortiori, a discharge under a state insolvency law 
has no effect on a contract with a nonresident made 
or to be performed out of the state, and cannot be 
pleaded in bar to an action thereon.S9 The same is 
true of a contract made and to be executed in a 
foreign country^® Also, a state would not have 
authority by statute to give a court jurisdiction to 
discharge an insolvent from a debt due a resident 
of another state, even though at the time the debt 
was contracted the creditor was a resident of the 
state in which the proceedings were instituted and 
the debt was payable there but the contrary view 
has been taken .^2 Such a nonresident creditor may 
proceed in the foreign state either against the per¬ 
son or against the property of the insolvent in ac¬ 
cordance with the laws of such foreign state.^^ 

bb. Codebtors, Guarantors, and Sureties 

The dlscJiarge of a debtor In Insolvency will not re¬ 
lease or discharge any other person liable for the same 
debt as codebtor, guarantor, or surety. 

The discharge of a debtor in insolvency will not 
release or discharge any other person liable for the 
same debt as codebtor, guarantor, or surety.^^ A 
guarantor, surety, or codebtor of an insolvent who 
is obliged to pay or contribute to the payment of an 
obligation of his principal subsequent to the dis¬ 
charge of a principal in insolvency proceedings may 
obtain contribution from his codebtor or recover 
such payment from the principal notwithstanding 
his previous discharge;^® but not where the pay¬ 
ment is in satisfaction of a contingent liability 
which was, under the statute, provable against the 


insolvent estate of the principal,^® nor where the 
payment for which a recovery is sought could not 
have been enforced at law.47 A discharge of the 
maker of a note which has been proved against his 
estate by the payee's indorsee releases the maker 
from liability to the payee for the amount the lat¬ 
ter has been obliged to pay to his indorsee after ma¬ 
turity of the note.4® 

Surety on bail. Where a principal receives his 
discharge in insolvency before the bail has been 
fixed, the surety is entitled to be released without a 
surrender.^® This rule applies where such dis¬ 
charge was in another state,®® or under a state law, 
although the bail's release rests within the jurisdic¬ 
tion of other than the state court.®i 

If the insolvent principal's discharge is obtained 
.after the bail has become fixed, and surety's right 
to surrender the principal is extinguished, it will not 
have the effect of releasing the bail nor can the 
bail be released where the discharge in insolvency 
has not been legally obtained.®® Again the liability 
of sureties in such cases may be preserved by stat¬ 
ute.®^ 

(S) New Promise 

The liability on a debt which has been extinguished 
by a discharge in Insolvency may be revived by a valid 
new promise to pay. 

The liability on a debt which has been released 
by a discharge in insolvency may be revived by a 
valid new. promise to pay.®® The action should be 
on the new and not on the original promise.®® It 
has been held that a new promise given to the p^yee 
of a note inures to the benefit of subsequent in- 


37. U.S.—Gilman v, Lockwood, Wis., 
4 Wall. 409. 18 L.Ed. 432. 

32 C.J. p 918 note 48. 

38. Mass.—Guernsey v. Wood, 180 
Mass. 603. 

82 C.J. p 919 note 49. 

89. N.T.—Witt V. Follett, 2 Wend. 
457. 

32 C.J. p 919 note 60. 

4a U.S.—Clark's Ex’rs v. Tan 
Riemsdyk, R.I., 9 Cranch 163, 3 
L.Ed. 688, reversing, C.C., Tan 
Beimsdyk v. Kane, 28 F.Cas.No.l6,- 
871. 1 Gall. 371. 

41. Me.—^Pullen v. Hillman, 24 A. 

795, 34 Me. 129, 30 Am.S.K. 340. 

32 C.J. p 919 note 62. 

48. Mass.—Stoddard v. Harrington, 
100 Mass. 87, 97 Am.D. 801, 1 Am. 
B. 92. 

82 C.J. p 919 note 53. 

43. U.S.—^Hlnkley v. Marean, C.C. 
Mass., 12 F.Cas.No.6,623, 8 Mason 
88 . 

32 C.J. p 919 note 64. 


44. Or.—^Dowd v. American Surety 
Co., 139 P. 112, 69 Or. 418. 

Pa.—^Potter Title & Trust Co. v. 
Berkshire Life Ins. Co., Com.Pl., 
92 PittshLeg.J. 97. 

32 C.J. p 917 note 38—50 C.J. p 189 
note 45. 

46. Cal.—Stone v. Hammell, 22 P. 
203, 8 CaLUnrep.Cas. 128. 

32 C.J. p 917 note 39. 

4a Mass.—Band v. King, 81 N.B. 

660, 166 Mass. 516. 

32 C.J. p 917 note 40. 

47. N.Y.—^Lsmeh v. Beynolds, 16 
Johns. 41. 

48. Mass.—Columbia Falls Brick Co. 
V. Glidden, 31 N.E. 801, 157 Mass. 
176. 

82 C.J. p 917 note 42. 

49. Ill.—^Keyes v. Bennett, 75 H.E. 
1075, 218 Ill. 626, affirming 122 Ill. 
App. 60. 

6 C.J. p 921 note 7, p 1026 note 74. 

Beason. for mXe 

U.S.—^Beers v. Haughton, C.C.Ohlo, 8 
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F.Cas.No.1,230, 1 McLean 226, af¬ 
firmed 9 Pet. 329, 9 L.Ed. 145. 

6 C.J. p 921 note 8. 

60. Pa.—^Walsh v. Nourse, 5 Blnn. 
381. 

6 C.J. p 921 note 9. 

6L U.S.—Baugh v. Noland, D.C., 2 
F.Cas.No.1,114, 2 Cranch CO 2. 
6 C.J. p 922 note 10. 

68. N.C.—Norment v. Alexander, 32 
N.C. 71. 

6 C.J. p 922 note 11. 

53. Ky.—Sowle Mfg. Co. v. Bernard, 
89 S.W. 239, 100 Ky. 668, 18 Ky.L. 
1106. 

6 C.J. p 922 note 12. 

54. Mass.—Uemelman v. Hunt, 46 N. 
E. 486, 168 Mass. 102. 

6 C.J. p 922 note 18. 
sa Cal.—^Lambert v. SehmaTz; 50 
P. 18, 118 Cal. 33. 

82 C.J. p 919 note 57. 

5a Cal.—Chabot v. Tucker, 39 CaL 
434. 

32 C.J. p 919 note Sa 
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dorsees,®^ and, on the other hand, that such a prom¬ 
ise to the holder of a discharged note payable to 
bearer did not renovate the note so as to enable the 
transferee to sue thereon.58 

To be valid such promise must be express, un¬ 
equivocal, and unconditional,®3 or if conditional the 
condition must be observed.®® The original indebt¬ 
edness, notwithstanding the discharge, is regarded 
as a sufficient consideration to support a promise to 
pay the debt released by the discharge.®^ However, 
where a debt has been discharged under a statute 
authorizing assignments by insolvents, the discharge 
not being by operation of law, but resulting from 
the voluntary act of the creditor in filing his claim, 
a new promise to pay is not enforceable, there be¬ 
ing no sufficient consideration to support it.®^ A 
partial payment of a debt in some jurisdictions is 
held not to be the equivalent of a new promise and 
will not revive the balance of the debt®® The prom¬ 
ise may be in writing or oral, in accordance with 
the statutes of the particular jurisdiction,®^ but can¬ 
not be established by implication or inference.®® 

(6) Pleading, Evidence, and Trial 

(a) Pleading 

(b) Evidence and trial 

(a) Pleading 

A debtor must plead a discharge In Insolvency In or¬ 
der to avail himself thereof as a defense to an action on 
a debt existing at the time of the discharge. 

An insolvent discharged in a proceeding in in¬ 
solvency if subsequently sued for any obligation 
which was released thereby may plead the discharge 
in bar of such action, unless by giving a new prom¬ 
ise or the doing of some other act he has estopped 


himself from making such plea.®® In order to avail 
himself of the discharge as a defense to an action 
on a debt existing at the time of the discharge, a 
debtor must plead it,®^ and neglect so to do will not 
be excused by his ignorance of the rule of law re¬ 
quiring that a discharge be pleaded.®® In the ab¬ 
sence of a statutory provision to the contrary an 
insolvent who has not been guilty of laches will be 
permitted to plead his discharge at any stage of the 
proceeding.®® 

Requisites and sufficiency of plea. The form and 
requisites of a plea of discharge are not uniform 
in the several states, but must conform to the re¬ 
quirements of the statute of the particular jurisdic¬ 
tion in which it is pleaded.*^® An answer which 
would be bad under the common-law system of spe¬ 
cial pleading, because containing an impertinent 
averment, may suffice under the modem statutory 
system of pleading.^i Defects in a plea of discharge 
may be waived.^® 

Replication to plea. The replication filed by plain¬ 
tiff to a plea of discharge obtained under the in¬ 
solvent law should specify in detail the grounds for 
avoiding the discharge.*^® 

(b) Evidence and Trial 

In the absence of statutes relating thereto, general 
rules apply with respect to the evidence and trial of Is¬ 
sues arising on a plea of discharge. 

Unless the statute provides to the contrary, a 
certificate of discharge is at least prima facie evi¬ 
dence of the regularity of the proceeding, and the 
jurisdiction of the court and while it is gener¬ 
ally conclusive of the proceedings and the facts 
therein contained,7® the burden of showing that a 


B7. Cal.—Smith v. Richmond. 19 Cal. 
476. 

58. N.T.—Moore v. Vlele, 4 Wend. 
420—^Depuy v. Swart, S Wend, 185, 
20 Am.D. 678. 

59. CaL—^Lambert v. Schmalz, 60 P. 
18, 118 Cal. 88. 

82 C.J. p 920 note 61. 

80, La.—Glenn v. Dunbar, 10 lia. 
Ann. 253—^Beck v. Howard. 3 La. 
Ann. 501. 

N.T.—Scouton v. Elslord, 7 Johns. 86. 

61. Cal.—^Lambert v. Schmalz, 60 P. 
13. 118 Cal. 83. 

82 aj. p 920 note 63—13 aj. p 364 
note 64. 

®*i Ky.—Westheimer v. Plarshelm, 
99 S.W. 846, 124 Ky. 480, 30 Ry. 
L. 641. 

63. Me,—^Ames v. Storer, 14 A. 67, 
80 Me. 234. 

Mass,—Merrlam v. Bayley, 1 Cush. 
77, 48 Am.D. 69L 


84. Cal.—^Lambert v. Schmalz, 60 P. 
18, 118 Cal. 83. 

65. Md.—^Baltimore & O. R. Co. v. 

Clark, 19 Md. 509. 

32 C.J. p 920 note 67. 

86. Vt.—^Paterson v. Smith, 47 A. 

1088, 72 Yt 288. 

82 C.J. p 920 note 71. 

67. Cal.—Waffsrle v. Worthy, 16 P. 

831, 74 Cal. 266, 6 AxzlS.R. 440. 

82 C.J. p 920 note 78. 

68L N.J.—Ackerman v. Van Houten, 
10 N.J.Law 332. 

69. Vt—^Paterson v. Smith, 47 A. 

1088, 72 Vt 288. 

82 C.J. p 921 note 79. 

Puls dsarreixL oontiniianoe 
Where there is no unreasonable 
delay, he may plead it puis darrein 
continuance.—^La Parere v. Carrier, 1 
Wend., N.T., 89—82 C.J. p 921 note 
'80. 


70. N.T.—Smith v. Bennett, 17 

Wend. 479. 

82 C.J. p 920 note 76. 

Remedy against execution on a 
Judgment, if defendant has been dis¬ 
charged in insolvency, is by motion, 
not injunction.—Green v. Thomas, 17 
Cal. 86—^Imlay v. Carpentier, 14 Cal. 
178. 

71. Mass.—Whitney v. Rhoades, 3 
Allen 471. 

82 C.J. p 921 note 76. 

72. Me.—Jordan v. Pulsifer, 24 A. 
656, 84 Me. 187. 

32 C.J. p 921 note 77. 

78. Mass.—Williams v. CoggeshaJIr 
8 Cush. 377. 

82 C.J. p 921 note 81. 

74. Me.—Cobbossee Nat Bank v. 

Rich, 16 A. 606, 81 Me. 164. 

32 C.J. p 921 note. 85. 

76. NT.Y.—Stanton v. Bills, 12 N.T. 

676, 64 Am.D. 512. 

82 C.J. p 921 note 86. 
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debt is released by the discharge rests on the party 
pleading it as a release.^® 

The general rules governing the admissibility and 
weight and sufficiency of evidence in other civil ac¬ 
tions apply in receiving or rejecting evidence of¬ 
fered on the question of validity of a discharge of 
an insolvent in respect of its competencyj^ mate¬ 
riality,'^® or weight and sufficiency.*^® 

In the absence of statutes regulating the proce¬ 
dure and method of determining the issue raised by 
a plea of discharge filed by the debtor in an action 
against him the practice pursued in other litigations 
as to questions of fact and of law prevails.®® 

d. Reversion of Property or Surplus to Debtor 

Any surplus remaining after the debts of the Insol¬ 
vent are extinguished reverts to the Insolvent. In case 
of discontinuance of the Insolvency proceedings, the par¬ 
ties thereto are remitted to their respective rights as 
they existed at the time of the institution of the pro¬ 
ceedings, except in so far as the estate shaii have been 
administered. ^ 

In case of the discontinuance of insolvency pro¬ 
ceedings, the parties thereto are remitted to their 
respective rights as they existed at the time of the 
institution of proceedings, except in so far as the 
estate shall have been administered. The undis¬ 
tributed assets should be returned to the insolvent 
while dividends received by the creditors are to be 
treated as so much payment on account.®! After 
the debts of the insolvent are extinguished,®® either 
through a composition proceeding,®® or by being 
satisfied by the assignee,®^ the latter becomes trus¬ 
tee for the benefit of the insolvent, and the estate 
remaining in the assignee’s hands reverts to the in¬ 
solvent or should be administered for his benefit, 
as required by the law of the particular jurisdiction 
in which the proceedings are pending. 
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§ 18. Appeal and Revision of Proceedings 

a. In general 

b. Decisions reviewable 

c. Who may appeal 

d. Taking and perfecting 

e. Scope and extent of review 

a. In General 

Review of Insolvency proceedings Is dependent on 
statutory provisions and the local practice. 

Depending on the statutes and local practice, re¬ 
view of insolvency proceedings may be by general 
superintendence of certain courts given this juris¬ 
diction®® or by certiorari or by appeal, as discussed 
infra this section, but not by bill in a court of chan¬ 
cery.®® 

Certiorari, Where no other remedy exists®^ and 
the record discloses errors of law, certiorari will 
lie to review the proceedings of inferior insolvency 
tribunals.®® Notice should be given to the debtor,®® 
and the magistrate whose record is questioned, as 
well as the debtor, should be made a party.®® 

Appeal, As a rule the statutes provide an ade¬ 
quate remedy by way of appeal for the review of 
decisions of courts of insolvency,®! and such stat¬ 
utes are remedial and liberally construed in further¬ 
ance of justice.®® The proper court to which the 
appeal should be taken as well as the scope and ex¬ 
tent of its appellate jurisdiction in such matters is 
regulated by statute or governed by the local prac¬ 
tice.®® Where numerous creditors are involved, the 
appeal will not be allowed by piecemeal, and no ap¬ 
peal should be allowed before a report on the ref¬ 
erences.®,^ 

b. Decisions Reviewable 

No appeal Ilea from an order or decision unless given 
by statute, and objections cannot be raised for the first 
time on appeal. 


1N80LYENCJ 


76. Cal.—^Herrllch v. McDonald, 22 
P. 299, 80 Cal. 472. 

La.—^VauQuelin v. Platet, 12 Rob, 
881. 

77. N.T.—Billlnae v. Plckert, 1 N.T. 
St. 70, 9 N.T.Civ.Proc. 193, 39 Hun 
604. 

32 C.J. p 922 note 89. 

78- N.T.—Soule V. Chase, 24 N.T. 
Super. 222, 1 Abb.Pr.,N.S., 48, re¬ 
versed on other grounds 89 N.T. 
842, 7 TranBcr.A. 161. . 

82 CJ. p 922 note 90. 

79- N.T.—Ayres v. Scribner, 17 
Wend. 407. 

82 C.J. p 922 note 91. 

8& CaL—^Dean v. Grimes, 14 P. 178, 
72 Cal. 442. 

82 C.J. p 921 notes 83, 84- i 


81- Ill.—Stoddard v. Gilbert. 46 N. 
E. 542, 163 Ill. 131, affirmed 62 Ill. 
App. 70. 

82 aj. p 922 note 97 [a]. 

82- Minn.—^Northwestern Mut Life 
Ins. Co. V. Murphy, 114 N.W. 860, 
103 Minn. 104. 

32 C.J. p 922 note 97. 

88. Mass.—Wilson v. Boylston Nat. 

Bank, 48 N.E. 836, 170 Mass. 9. 
82 C.J. p 922 note 97 [b]. 

84. Mass.—Jones v, Dexter, 126 
Mass. 469. 

82 C.J. p 922 note 96. 

85- Mass.—Chadwick v. Old Colony 
R. Co., 50 N.E. 629, 171 Mass. 239. 
82 C.J. p 922 note 1, p 923 note 4. 

sa Md.—Glenn v.- Fowler, 8 Gill & 
J. 840. 


87- Minn.—State v. Severance, 18 N. 

W. 48. 29 Minn. 269. 

32 G.J. p 928 note 6. 

88. Me.—McPheters v, Morrill, 66 
Me. 123. 

82 C.J. p 928 note 8. 

89. N.J.—State V. Gllberson,. 14 N.J. 
Law 388. 

90. Me.—^McPheters v. Morrill, 66 
Me. 123. 

91. Md.—^Paul V. Locust Point Co., 
17 A, 77, 70 Md. 288. 

32 C.J. p 928 note 12. 

99. Minn.—State v. Severance, 13 
N.W. 48, 39 Minn. 269. 

93. Me.—^In re Trafton, 48 Aj 113, 
94 Me. 679. 

82 C.J. p 928 note 15. 

94. Tenn.—Goodman v. WcUin» H 
TenmApp. 660. 
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No appeal lies from any order unless given by 
the statute,*® and it seems impossible to lay down 
any general or uniform rule by reason of the lack 
of uniformity in the various statutory provisions.** 
In the notes will be found cases in which certain 
orders or decisions were held reviewable*^ or not 
reviewable.** 

Presentation and reservation of grounds. The 
general rule that, unless an objection is made or 
an exception reserved at the proper stage of the 
proceedings, advantage of such objection cannot be 
taken for the first time on appeal applies to appeals 
in insolvency proceedings.** Where joint excep¬ 
tions to claims of creditors have been filed, the 
court has power to order them separated and to 
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allow amendments to such exceptions.^ 
c. Who May Appeal 

Generally any person directly Interested In the mat¬ 
ter to which exception was taken may appeal. 

In general it may be said that any person di¬ 
rectly interested in the matter to which exception 
was taken may appeal.^ On the other hand, a per¬ 
son not injured or aggrieved cannot appeal.^ A 
trustee or assignee may appeal from an order where 
he is an interested person,^ as, for example, where 
an appeal is necessary or proper to protect the es¬ 
tate in the interest of all the creditors and others 
interested therein,® but he may not appeal from 
an order fixing the amount of a particular claim 
preferred by a creditor,® or generally from an order 


95. Vt.—White V. Haskins, 9 A. 558, 
69 Vt. 666. 

98. Mass.—^Whltlngr V. Gray, 9 Mete. 
291. 

32 CJ. P 923 note 17. 

97. Conn.—^Appeal of Nowell, 61 
Conn. 107. 

Md.—Paul V. Locust Point Co., 17 
A. 77, 70 Md. 228. 

Minn.—State v. Severance, 13 N.W. 
48, 29 Minn. 269. 

Ohio.—In re Schumacher, 6 Ohio S. 

& aP. 126, 6 Ohio N.P. 387. 

32 C.J. p 923 note 18, p 924 note 20. 
Decisions or orders hdld rerlewahle 

(1) Allowinff or disallowing a 
claim.—^In re Minnehaha Driving 
Park Ass'n, 55 N.W. 698, 58 Minn. 
423—32 C.J. p 928 note 19. 

(2) Appointing a receiver.—In re 
Jones, 28 N.W. 835, 38 Minn. 406—In 
re Qraefl, 16 N.W. 895, 80 Minn. 868. 

(8) Confirming a sale of real es¬ 
tate made by an assignee at private 
sala—^Browne v. Wallace, 68 N.E. 
967, 60 Ohio St 177—82 C.J. p 924 
note 28. 

(4) Discharging an Insolvent— 
PIsk V. His Creditors. 12 CaL 281— 
82 C.J. p 924 note 24. 

(5) Dissolving a creditor’s att^h- 
ment and' concluding his rights I 
thereunder.—^Norway Plains Sav. 
Bank V. Young, 88 A. 119, 67 N.H. 
499. 

(6) Dissolving and setting aside a 
creditor’s attachment—Wendell v. 
Lebon, 16 N.W. 109, 80 Minn. 284. 

(7) Homologating quarterly settle¬ 
ments or the final accounts of a re¬ 
ceiver.—^Barry v. American White 
Lead & Color Works. 81 So. 788, 107 
La. 286. 

(8) Overruling exceptions to a 
claim.—^Levy v. Chicago Nat. Bank, 
42 N.B. 129, 168 Ill. 88, 30 L.R.A. 880. 

(9) Placing a, valuation on securi¬ 
ties held by creditora—^Appeal of 
Colt, 35 A 1124, 68 Conn. 184. 


(10) Refusing to extend time to 
present claim. 

Mass.—Walker v. Lyman, 6 Pick. 
468.' 

Minn.—^Richter v. Merchants* Nat. 
Bank. 67 N.W. 995, 65 Minn. 237. 

(11) Requiring an insolvent to 
give bond to the creditor for the 
amount of his claim where the in¬ 
solvent is carrying on his business 
and disposing of his property.—Cole¬ 
man V. His Creditors, 36 La.Ann. 113. 

(12) , Setting aside to Insolvent his 
exemptions.—^Noble v. Fresno County 
Super. Ct, 42 P. 156, 109 Cal. 623. 
9a Cal.—In re Abbott, 16 P. 21, 74 

Cal. 381. 

La.—^Rlker v. His Creditors, 9 La. 
160. 

Or.—In re Goldsmith, 7 P. 97. 12 Or. 
414, rehearing denied 9 P. 666, 
12 Or. 414. 

32 C.J. p 924 note 85. 

Decisions held not reviewable 

(1) Confirming an order dismiss¬ 
ing a petition for an adjudication of 
Insolvency. 

Cal.—Sullivan v. Washburn & Moen 
Mfg, Co., 72 P. 992, 139 Cal. 267. 
Vt.—^In re Montgomery Spool & Bob¬ 
bin Co., 38 A 766, 68 Vt. 29—In re 
Sowles, 67 Vt. 386. 

(2) Directing the trustee to sell in¬ 
solvent’s certificates of stock men¬ 
tioned In his schedule of effects.— 
Williams v. Williams, 5 Gill, Md., 88 
—82 C.J. p 924 note 87. 

(3) Expunging a claim proved.— 
Woodward v. Spurr, 138 Mass. 692. 

(4) For the election of a new trus¬ 
tee.—^Bassett v. Hutchinson, 9 Allen, 
Mass. 199. 

(5) For the syndic to produce his 
book.—^Perrault v. His Creditors, 4 
Rob., La., 396—32 C.J. p 924 note 40. 

(6) Granting an allowance to an 
Insolvent debtor.—^Kaffenburg v. Ass- 
ner, 39 N.E. 1020, 163 Mass. 296. 

(7) Overruling a demurrer to a pe¬ 
tition in insolvency which adjudlcat- 
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ed simply the sufficiency of the peti¬ 
tion and the affidavit.—Tawes 
Tyler, 18 A 887, 71 Md. 606. 

(8) Overruling exceptions to the 
right of a creditor to file an opposi¬ 
tion to the proceedings.—Garde v. 
His Creditors, 9 La. 93. 

(9) Redudng or refusing fee of at¬ 
torney or assignee. 

La.—^Pandelly v. EUs Creditors, 1 
La. Ann. 21. 

Me.—In re Trafton, 48 A 118, 94 Me.. 
679. 

(10) Refusing to associate another 
trustee with a permanent trustee.— 
Williams v. Williams, 6 Gill, Md., 
88 . 

(11) Refusing to confirm the elec¬ 
tion of an assignee and ordering a 
new election.—Twltchell v. Blaney, 
76 Me. 677. 

(12) Refusing to extend the time 
for the presentation of claims.—^Ap¬ 
peal of Woodbury, 89 A 791, 70 Conn. 
455. 

(13) Refusing to remove an as¬ 
signee or trustea—^Lyman-Ellel Drug 
Co. v. Spencer, 72 N.W. 1066, 70 
Minn. 183—32 C.J. p '924 note 49. 
99. Mass.—^Holder v. Hillson, 47 N. 

E. 417, 168 Mass. 614. 

82 C.J. p 926 note 56. 

L Ill.—^Beifeld v. International Ce¬ 
ment Co., 79 IlLApp. 318. 

2. Ky.—^Heldrlch v. Silva, 12 S.W. 
770, 89 Ky. 422, 11 Ky.L. 646. 

32 C.J. p 924 note 52. 

3. Ga.—^First Nat. Bank v. Amer¬ 
ican Sugar Refining Co., 48 S.E. 
826, 120 Ga. 717. 

82 C.J. p 924 note 53. 

4. Md.—^Teackle v. Crosby. 14 Md. 
14. 

5. Ill.—Clark v. Burke, 46 N.E. 285. 
163 Ill. 334. 

8 C.J. p 655 note 29. 

a Md.—McColgan v. McLaughlin, 68 
Md. 499—Frey v. Shrewsbury Sav, 
Inst., 68 Md. 161. 
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§ 18 

in a controversy between creditors in which he has 
no interest.^ 

Parties entitled to review generally are consid¬ 
ered in Appeal and Error §§ 167-227. 

<L Taking and Perfecting 

An appellant must comply substantially with statu¬ 
tory provisions relating to the taking and perfecting of 
an appeal. 

The practice as to taking and perfecting an ap¬ 
peal or the time within which it may be taken varies 
according to the several provisions of the different 
statutes.* An appeal must be taken within the time 
limited by statute,* and ordinarily an undertaking or 
bond must be given as a condition to the granting of 
the appeal.!* 

6. Scope and Extent of Eeview 

General rules apply with respect to the scope and ex¬ 
tent of review In insolvency proceedings. 

What will be considered by the court on review 
is governed by the rules and statutes of the several 
states.!! In some jurisdictions a party may limit 
and restrain the scope of his appeal from the in¬ 
solvent court and correspondingly the scope of re¬ 
view by the appellate court,!* and under the stat¬ 
utes in at least one jurisdiction the appellate court 
has no power to consider any question not certified 
by the lower court to have been raised therein.!* 
Generally speaking, with respect to a question of 
fact or the exercise of discretion, the appellate 
court will approve the action of the lower court un¬ 
less there was an abuse of such discretion!^ or a 
gross disregard of the evidence.!® 

§ 19. Costs and Fees 

a. In general 

b. Fees of counsel 


a. In General 

The allowance and taxation of costs In Insolvency 
proceedings depend on the local practice, being regu¬ 
lated either by special ppovlslon In the Insolvency stat- 
utes or by general provisions relating to costs. 

The allowance and taxation of costs in insolvency 
proceedings depend on the local practice, being reg¬ 
ulated either by special provision in the insolvency 
statutes themselves, or by general provision relat¬ 
ing to costs.!® This applies to costs in the court 
below!7 as well as to costs on appeal ;!* also to se¬ 
curity for costs whether in the court below!* or on 
appeal.** In insolvency proceedings in a court of 
equity the imposition of costs is governed by general 
principles applicable in cases in equity.*! 

Fees of officers. Provision generally is made ei¬ 
ther by statute or rule of court for the fees of the 
ofiScers in connection with the administration of an 
insolvent’s estate.** 

b. Fees of Counsel 

Attorneys representing the assignee or the Insolvent 
ordinarily are entitled to reasonable fees out of the es¬ 
tate, and this rule Is applicable to attorneys represent¬ 
ing creditors where their services result In a benefit to 
the estate. 

As a rule the attorney for an insolvent is entitled 
to a reasonable fee out of the estate for conduct¬ 
ing the proceedings in his behalf,** but not for serv¬ 
ices performed in resisting proceedings by the cred¬ 
itors to have the debtor adjudged insolvent.*^ 

While the attorney representing a creditor as a 
rule is expected to look to him for his compensation, 
especially where the litigation is in the^ interest of 
the creditor only,*® still, if he renders services re¬ 
sulting in a benefit to the estate, a reasonable fee 
may be allowed him out of such estate.*® 


7. La-—Beer v. Their Creditors, 12 
La.Ann. 774. 

8 C.J. p 656 note 82. 

8. Minn.—Swedlsh-Amerlcaji Nat. 
Bank v. Davis, 80 N-W. 958, 81 N. 
W. 210, 78 Minn. 408, 79 Am.S.R. 
400. 

82 C.J. p 925 notes 64, 69. 

9. Cal.—Sullivan v. Washburn & 
Moen Mfgr. Co., 72 P. 992, 189 Cal. 
257. 

82 C.J. p 925 note 60. 
la Conn.—^Appeal of Bamum, 88 
Conn. 122. 

82 C.J. p 926 note 61. 

11, Vt.—Clemons v. Clemons. 88 A. 

814, 69 Vt. 545. 

32 C.J. p 926 note 63. 

IS. Conn.—^Appeal of Colt, 85 A. 

1124, 68 Conn. 184. 

82 C.J. p 926 note 64. 

la Md.—Waters v. Momenthy, 11 


A. 768, 68 Md. 171—Wright v. 
Kuhn, 20 Md. 421. 

14. Cal.—^Longnecker v. His Credi¬ 
tors, 17 P. 220, 2 Cal.Unrep.Ca8. 
852. 

32 C.J. p 926 note 68. 

15. La.—Chapoton v. Her Creditors, 
12 So. 495, 45 La.Ann. 451. 

32 C.J. p 926 note 69. 

16. N.T.—^Matter of Currier, 8 Daly 
119. 

32 C.jr. p 926 note 71. 

17- Ky.—Wlntersmlth v. Pairlelgh, 
5 Ey.L. 241, 12 Hy.Op. 289. 

32 C.J. p 926 note 72. 

la Mass.—Stevens v. Hale, 7 Mete. 
85. 

32 C. J. p 927 note 78. 

19. Vt.—^Ripley ▼. Griggs, 62 Vt 
466. 

82 aJ. p 927 note 74. 
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aa vt —^Insolvency Ct. v. Meldon, 
88 A. 167, 69 Vt 510. 

32 C.J. p 927 note 76. 
ai. U.S.—Huff V. Bldwell, Ga., 218 
P. 6, 133 C.C.A. 646. 

32 C.J. p 927 note 76. 

aa Ga.—^Hardwick v. Burke, 89 B. 

H. 488, 118 Ga. 999. 

32 C.J. p 927 note 77. 

aa La.—^McIntosh v. Merchants’ A 
Planters’ Ins. Co., 12 La.Ann. 588 
82 C.J. p 927 note 78. 

94. Cal.—^In re Close, 89 P. 1067. 
106 Cal. 674. 

as. S.C.—Jaffray v. Steedman, 17 S. 

•P. 88, 88 S.C. 557. 

32 C.J. p 927 note 80. 

sa Ohio.—Ohio Valley Nat. Bank v. 
Cummings, 21 Ohio Clr.Ct 782, 12 
Ohio Clr.Dec. 880. 

82 C.J. p 927 note 81. 
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Where counsel is employed by the assignee or 
trustee to aid in the administration of the estate, a 
reasonable fee should be paid such attorney out of 
such estate,or allowed to the assignee.28 

§ 20. Offenses against Insolvent Laws 

Various olTenaes have been enumerated In particular 
insolvency statutes. 


Apart from offenses that may arise under other 
statutes, various offenses and the punishment there¬ 
for are enumerated in the particular insolvency stat- 
utes.29 Generally any fraud on the part of the in- 
solvent,30 whether in the giving of false testimony,^! 
or in the concealing of his assets®^ has been made 
punishable by most of the insolvency statutes. 


INSOLVENT. See Insolvency § 1. 

INSFEOCION OOULAJ^ In Spanish law^ a pro¬ 
ceeding which corresponds to the "view,” q. v., at 
common law.^ 

IN SPECIE. See In 42 C.J.S. p 480 note 37. 

INSPECT. A term in common use, having a well 
defined and generally understood meaning and 
defined as to examine for the purpose of determin¬ 
ing quality, detecting what is wrong, and the like;3 
to ezauune, to view closely and eritically, especially 
in order to ascertain quality and condition, to de¬ 
tect errors, etc.;^ to look, to look into, or to view 
and examine for the purpose of ascertaining the 
quality or condition of a thing, or for the purpose 
of discovering and correcting errors;5 to look on, 
or upon;® to view narrowly and critically, as to in¬ 
spect conduct;7 to view or oversee for the purpose 


of examination.® 

‘inspected” has been distinguished from "count¬ 
ed” see 20 C.J.S. p 716 note 93. 

INSPECTATOR. A prosecutor or adversary.® 

INSPECTION. The word is derived from the Latin 
verb "inspicere,” to look into;^® and in its general 
sense has been defined as meaning the act or process 
of inspecting or looking at carefully; a strict or 
prying examination; close or careful scrutiny; in¬ 
vestigation a critical examination; close or care¬ 
ful survey;^® and it is said to be something which 
can be accomplished by looking at or weighing or 
measuring the thing to be inspected, or applying to 
it at once some crucial test.^® 

In a particular application and in a slightly dif¬ 
ferent sense, the act of overseeing; official exami¬ 
nation or superintendence; securing by supervision 


27. Ohio.—Klttredsre v. MUler. 12 
Ohio Cir.Ct. 128, 5 Ohio Cir.Dec. 
391. 

82 C.J. p 862 note 77. 

28. Idaho.—Genesee Bank v. Den- 
ningr. 61 P. 406. 5 Idaho 482. 

32 C.J. p 862 note 77, p 227 note 83. 

29. La.—^Ratti v. His Creditors, 9 
La. 22. 

32 C.J. p 927 note 86. 

Taklngr false oath under state In¬ 
solvency law, and willful omission 
of property from schedule in In¬ 
solvency, as perjury see the C.J.S. 
title Perjury S 23. also 48 C.J. p 
850 notes 44-46. 

80. La.—^Mayesski v. His Creditors, 
4 So. 9, 40 Iia.Ann. 94. 

32 C.J. p 928 note 87. 

31. Pa.—^Respubllca v. Wright, 1 
Yeates 206. 

82 C.J. p 928 note 88. 

32. La.—^Rattl v. His Creditors, 9 
La. 22. 

32 C.J. p 928 note 89. 

L Escriche Diccionario. 

2: Cal.—O'Hare v. Peacock Dairies, 
79 P.2d 438, 488, 26 Cal.App.2d 345. 

3m Idaho.—^Fairchild v, Ada County, 
55 P. 654, 655, 6 Idaho 840. 

Scope of texsn 

it be conceded that to Inspect* 


means more than to make mere 
ocular examination, and that the in¬ 
spector is authorized to bake a por¬ 
tion of the flour into bread, or sub¬ 
ject it to a chemical test, still that 
would not authorize him to take 
away any more than is necessary for 
that purpose, nor even that for his 
own use and benefit."—^Delaplane v. 
Crenshaw, 16 Gratt 457, 467, 56 Va. 
467, 467. 

A TJ.S.—^Pabst Brewing Co. v. Cren¬ 
shaw. Mo., 25 S.Ct. 662, 667, 19® 
U.S. 17, 49 L.Ed. 925. 

6. U.S.—^U. S. V. Bentley & Sons 
Co., D.a. 293 P. 229, 240. 

Cal.—O’Hare v. Peacock Dairies, 79 
P.2d 483, 438, 26 CaJ.App.2d 845. 
N.T.—People v. General Committee 
of Republican Party, 49 N.T.S. 728, 
728, 25 APP.D1V. 839. 

Right of political party member to 
Inspect party enrollment books see 
Elections § 50. 

6. Idaho.—^Fairchild v. Ada County, 
55 P. 664, 656, 6 Idaho 340. 

N.Y.—People V. General Committee 
of Republican Party. 49 N.T.S. 728, 
728, 25 App.Div. 339. 

7. Idaho.—^Fairchild v. Ada County, 
55 P. 664, 666, 6 Idaho 840. 

8. U.S.—U. S. V. Bentley ft Sons 
Co., D.C., 298 F. 229, 240. 
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N.Y.—^People v. General Committee 
of Republican Party, 49 N.T.S. 728, 
728, 25 App.Dlv. 339. 

Similarly expressed 
To look, to view or oversee for 
the purpose of ascertaining the qual¬ 
ity or condition of a thing.—^Black 
L.D. 

9. Black L.D. 

10. N.Y.—^People ex rel. Spire v. 
General Committee of Republican 
Party, 49 N.T.S. 723. 728, 25 App. 
Div. 339. 

IL N.Y.—^In re Becker, 192 N.T.S. 

764, 766, 200 App.Div. 178. 
Pa.—Sllfles V. Austin, 168 A. 661, 
662, 104 Pa.Super. 344. 

12. N.Y.—In re Becker, 192 N.T.S. 

764, 766, 200 App.Div. 178. 
S i milar ly ekpressed 

(1) A critical examination.—^Ar¬ 
mour V. Brazeau, 60 N.B. 904, 907, 
191 Dl. 117. 

<2) Properly defined, it means 
careful or critical investigation.— 
Horton v. Ft Worth Packing ft Pro¬ 
vision Co., 76 S.W. 211, 212, 83 Tex. 
Civ. App. 160. 

13- U.S.—^People of the State of 
New York v. Compagnle Generale 
Transatlajitique, N.Y. 2 S.Ct. 87, 
90, 107 U.S. 59, 27 L.Ed. 888. 

32 CJ. p 980 note 2 [aj. 
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tie paroper performance of work, or ascertaining by "Inspection" has been distinguished from "peru- 
examination the quality or condition of work done.^^ sal."i8 

In practice, the critical examination rf something ^ ^ connection with immigrants see Aliens § 

as a part of a legal proceediiig« and, more speeifl- f ^ necessity of inspection, and 

caUy, the examination by a private person of pub- ? relating to the entry of alien without 

Uc records and documents, or of the books and pa- ^^^spection as ground for deportation; and with ref- 

pers of his opponent in an action, for the purpose of ® ^ examination of c^ain articles 

better preparing his own case for trial.^® The term, subject to such examination see Inspection § 

in this sense, generally includes, or implies as a ^ 

necessary incident, the right to. make copies of such Phrases employing the word are set out in the 
records and documents.note.i® 


14. N.T.-—Sim V. state, 264 N.T.S. 
150, 151, 142 Mtsc. 169. 

16. Webster New Int.D. 

See also such O.J.S. titles as Aliena 
8 lOS b (2); Corporations 88 601- 
510; Criminal Law 88 965, 966. 986. 
1036; Damages 8 174; Discovery 
88 18, 69-87; Eminent Domain 8 
288; Evidence 88 601-622; Taxa¬ 
tion 8 481, also 61 C.J. p 736 notes 
98-1; and Trial 88 46. 47, 389, 
459, 464, 588. also 64 C.J. p 86 
note 11-p 90 note 78, p 818 note 19 
-p 819 note 82, p 1017 notes 71- 
82, p 1024 note 81-p 1026 note 88. 
p 1200 note 49-p 1202 note 71. 

le. Black L.D. 

17. N.T.—In re Becker, 192 N.T.S. 
764, 766, 200 App.Dlv. 178—State 
ex rel. Spire v. General Committee 
of Republican Party, 49 NT.S. 728, 
724. 26 App.Dlv. 389. 


la IflCeaas more than ‘^emsal’* 
NT.—In re Becker. 192 NT.S. 764, 

766, 200 App.Dlv. 178. 

19. Phrases oonstmed 

(1) 'Tnspectlon allowed.*'— Z, T. 
Fort Produce Co. v. Dlsaen. 101 S. 
W. 477, 478, 46 Tex.Clv.App. 408. 

(2) *Tnspectlon laws'* see Inspec¬ 
tion 8 2. 

(3) ** Tnspection* of a machine or 
appliance," as presupposing a criti¬ 
cal examination.—^Armour v. Bra- 
seau, 60 NE. 904, 907, 191 Ill. 117. 

<4) "Inspection of documents.** as 
referring to the right of a party, 
In a civil action, to examine and 
make copies of documents which are 
essential or material to the mainte¬ 
nance of his cause, and which are 
either in the custody of an officer of 
the law or In the possession of the 
adverse party.—^Black L.D. 

<5) "Reasonable inspection." as 


meaning only such inspection as a 
reasonably prudent man, in the ex¬ 
ercise of ordinary care, would make, 
rather than one which would neces¬ 
sarily or infallibly disclose a defect 
if one existed.—^Alabama & V. R. Co. 
V. Fountain. Ill So. 168. 164, 146 
Miss. 515. 

(6) "Services of Inspection," as 
substantially eaulvalent to "services 
of superintendence.”—Silfles v. Aus¬ 
tin, 168 A. 661, 662, 104 Pa.Super. 
344. 

(7) "Trial by Inspection," a mode 
of trial formerly in use in England, 
by which the Judges of a court decid¬ 
ed a point In dispute, on the testi¬ 
mony of their own senses, without 
the intervention of a Jury, in cases 
where the fact on which issue was 
taken must, from its nature, be evi¬ 
dent to the court from ocular dem¬ 
onstration, or other Irrefragable 
proof.—^Black Ii.D, 
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INSPECTION 

This Title includes examination and certification of quality, etc., of articles of merchandise by public 
authority, to determine and assure their fitness for use, commerce, etc., in general, and more particu¬ 
larly for prevention of fraud; nature and scope of power to make such examination; constitutional and 
statutory provisions relating thereto; validity, construction, operation and effect of inspection laws; 
and proceedings for their application and enforcement. 

Matters not In this Title, treated elsewhere In this work, see Descriptive-Word Index 

Analysis 

§ 1. Definition—^p 397 

2. Purpose of inspection laws and power to enact—^p 397 

3. Constitutional and statutory provisions—^p 398 

4. Subjects of inspection—^p 399 

5. Reinspection—^p 399 

6. Mode of inspection—^p 400 

7. Marks and brands—^p 400 

8. Certificates—^p 400 

9. Inspection officers—^p 400 

10. -Liability for injuries^—402 

11. -Liabilities on bonds—^p 402 

12. Fees—^p 403 

13. Violation of inspection laws—^p 405 

See also descriptive word index in the back of this Volume 


§ 1. Definition 

Inspection, as used in this title, Is the examination 
of certain articles made by law subject to such examina¬ 
tion, so that they may be declared fit for commerce. 

“Inspection” is a word derived from the Latin 
word “inspicere.”^ In a general sense the term is 
employed as designating the act or process of in¬ 
specting; a strict or prying examination; close or 
careful scrutiny; investigation;2 critical examina¬ 
tion; close or careful survey.^ More specifically, 
and as used in this title, inspection is the examina¬ 
tion of certain articles made by law subject to such 
examination, so that they may be declared fit for 
commerce;^ an examination of an article to deter¬ 
mine its fitness for a given purpose.^ 

An inspection may be very general, or it may be 


very minute.® It may be made by one having no 
skill, or it may be made by one having great skill.^ 
The term is not limited necessarily to visual exam¬ 
ination® or optical observation,® but is ordinarily 
understood to embrace tests and examinations.^® 

§ 2. Purpose of Inspection ^Laws and Power 
to Enact 

Inspection laws ordinarily have for their object the 
improvement of quality and the protection of the com¬ 
munity against fraud and Imposition in the character of 
the article received for sale or to be exported, and the 
states may pass such laws as an Incident of the police 
power. 

Inspection laws ordinarily have for their object 
the improvement of quality and the protection of 
the community against fraud and imposition in the 


1- N.T.—People v. General Com¬ 
mittee of Republican Party, 49 N. 
T.S. 728, 728, 25 App.Div. 339. 

22 C.J. p 930 note 1. 

A N.T.—In re Becker. 192 N.T.S. 

754, 200 APP.D1V. 178. 

22 C.J. p 930 note 2. 

^ N.Y.—In re Becker, supra. 

22 C.J. p 930 note 8. • ■ 


4i Wyo.—^Messenger v. Converse 
County, 117 P. 126, 19 Wyo. 809. 

32 C.J. p 930 note 5. 

5. Wyo.—Messengrer v. Converse 
County, supra. 

& Conn.—Whltlngr v. Gteylord, 84 A. 

86, 87, 66 Conn. 837, 50 Am.SJEt. 

87. 

7. Conn.—Whitlngr v. Gteylord, su¬ 
pra. . 
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8. N.T.—Pettersen v. Rabtjen^s 
American Composition Co., Ill N. 
T.S. 829. 382, 127 App.Dlv. 82. 

9. Va.—Delaplane v. Crenshaw, 16 
Gratt. 467, 467, 66 Va. 467, 467. 

Wash.—Fidelity & Casualty Co. v. 
City of Seattle, 47 P. 968, 16 Wash. 
446. 

10. Wash.—Fidelity & Casualty Co, 
V. City of Seattle, supra. 

82 C.J. p 980 note 12. 
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character of the article received for sale or to be 
exported,!! and thereby to promote the public health, 
safety, and welfare,!^ Otherwise stated the object 
of inspection laws is to protect the community so 
far as they apply to domestic sales, from frauds and 
impositions; and in relation to articles designed for 
exportation, to preserve the character and reputa¬ 
tion of the state in foreign markets.!^ They are 
also incidentally designed to protect manufacturers 
and vendors themselves against unfounded and un¬ 
just claims of vendees and consumers.!^ While con¬ 
gress may pass inspection laws pertaining to for¬ 
eign or interstate commerce, the right to pass in¬ 
spection laws is not expressly granted to congress, 
and consequently remains subject to state or terri¬ 
torial legislation, as an incident of the police pow- 
er,!5 where the legislation tends to subserve the 
purpose in view;!® and this power has been uni¬ 
formly recognized as the subject of delegation to 
mimicipal corporations.!*^ The right to pass such 
laws is not derived from the power to tax,!® or 
from the power to regulate commerce,!® although it 
is subject to the paramount right of congress to reg¬ 
ulate commerce with foreign nations, and among the 
several states, as shown in Commerce § 57. 

§ 3. Constitutional and Statutory Provisions 

In the exercise of Its police power a state may enact 
inspection laws which ordinarily are valid if they tend 
In a direct and substantial manner to promote the pub¬ 


lic safety and welfare or to protect the public from 
frauds and Imposition when dealing in articles of general 
use. 

In the exercise of its police power a state may 
enact inspection laws, which ordinarily are valid if 
they tend in a direct and substantial manner to pro¬ 
mote the public safety and welfare or to protect the 
public from frauds and imposition when dealing in 
articles of general use.®® Particular inspection stat¬ 
utes have been held not to violate constitutional pro¬ 
visions which provide that taxes shall be uniform,®! 
or which prohibit any state, without the consent of 
congress, to lay duties or imposts on imports or ex¬ 
ports, where no burden is placed on commerce with 
foreign countries.®® Also, an inspection law is not 
rendered unconstitutional by the fact that it inter¬ 
feres with the right of a patentee to sell a certain 
brand of merchandise which has been patented un¬ 
der the laws of the United States,®® or that its pur¬ 
pose is not to improve the quality of the article, but 
to aid in the detection and punishment of crime or 
fraud,®^ and inspection laws when reasonable in 
their nature are not regarded as being in restraint of 
trade.®® However, an inspection law is invalid 
where it is purely arbitrary,®® or where it is dis.- 
criminatory in favor either of persons or of prop- 
erty.®7 Also, an inspection law is invalid where it 
is a local law and has not been submitted to, and 
approved by, the freeholders of the section affected 
before putting it into effect.®® 


11. N.T.—^People v. Marcello, 26 N. 
T.S.2d 538. 

32 C.J. p 930 note 13. 
xreoesslty of dangrer 
Inspection laws are not founded on 
the Idea that the things with respect 
to which Inspection Is required, are 
dangerous or noxious In themselves. 
—^People V. Marcello, supreu 

12. Tenn.—^Mazanec v. Flannery, 188 
S.W.2d 441, 448, 176 Tenn. 126. 
quoting Corpus Juris. 

32 C.J. p 930 note 14. 

18. Tenn.—Mazanec v. Flannery, 138 
S.W.2d 441, 176 Tenn. 126'. 

82 C.J. p 930 note 15. 

14. La.—State v. Overby, 76 So. 
220, 142 La. 21. 

Ohio.—Cincinnati Gas-Light & Coke 
Co. V. State, 18 Ohio St. 237. 

15. Md.—^Portsmouth Stove & Range 
Co. V. City of Baltimore, 144 A. 
857, 359, 156 Md. 244, citing Cor¬ 
pus Juris. 

82 C.J. p 931 note 18. 

16. U.S.—Territory of New Mexico 
V. Denver & R. G. R. Co., 27 S.Ct. 
1, 203 U.S. 38, 61 L.Ed. 78, affirm¬ 
ing 78 P. 74, 12 N.M. 426, con¬ 
curring opinion 79 P. 296, 12 N. 
M. 426. 


17. Utah.—Salt Lake City v. Ben- 
nion Gas & Oil Co., 15 P.2d 648, 
649, 80 Utah 530. citing Corpus Ju¬ 
ris, and followed in Salt Lake City 
V. Bennion, 16 P.2d 661, 80 Utah 
539. 

Delegation of legislative powers to 
local authorities generally see Con¬ 
stitutional Law S 140. 

18. Ill.—People v. Harper, 91 Ill. 
357. 

19. U.S.—Gibbons v. Ogden, N.Y., 9 
Wheat. 1, 208, 6 L.Ed. 28. 

20. Ala.—M. Hohenberg & Co. v. 
Hendrix. 106 So. 196, 213 Ala. 
406. 

Fla.—State ex rel. Florida Portland 
Cement Co. v. Hale, 176 So. 677, 
129 Fla. 688. 

Ind.—Stlth Petroleum Co. v. Depart¬ 
ment of Audit and Control of In¬ 
diana, 6 N.B.2d 617, 211 Ind. 400. 

S.D.-—State v. Reinlnger, 239 N.W. 
849, 69 S.D. 386—^Peterson Oil Co. 
v. Frary. 192 N.W. 866, 46 S.D. 268, 
affirmed 44 S.Ct. 334, 264 U.S. 670, 
68 L.Ed. 854. 

Validity of state Inspection laws af- 

. fecting ‘interstate or foreign com¬ 
merce see Commerce S§ 67, 58. 
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21. U.S.—^Texas Co. v. Brown, D.C« 
Ga., 266 F. 677, affirmed 42 S.Ct.. 
376, 268 U.S. 466, 66 L.Ed. 721. 

32 C.J. p 931 note 26. 

Unreasonable fee as invalidating law- 
see Infra § 12. 

22. Fla.—State ex rel. Florida Port¬ 
land Cement Co. v. Hale, 176 So.. 
577, 129 Fla. 588. 

32 C.J. p 931 note 27. 

23. U.S.—Patterson v. Kentucky,. 
Ky., 97 U.S. 601, 24 L.Ed. 1115. 

24. U.S.—Territory of New Mexico* 
V. Denver & R. G. R. Co., 27 S.Ct 
1, 203 U.S. 38, 51 L.Bd. 78, affirm¬ 
ing 78 P. 74, 21 N.M. 426, concur¬ 
ring opinion 79 P. 296, 12 N.M. 426. 

25. Md.—^Portsmouth Stove & Range* 
Co. V. City of Baltimore, 144 A.. 
367, 166 Md. 244. 

28. U.S.—Weaver v. Palmer Bros.. 
Co., Pa., 46 S.Ct 320, 270 U.S. 402,. 
70 L.Ed. 664. 

27. U.S.—Lugo v. Suazo, C.C.A.Puer- 
to Rico, 69 F.2d 386. 

32 C.J. p 981 note 82. 

28. Tex.—State v. Caatleberry, Civ*. 
App., 262 S.W. 22L 
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§ 4. Subjects of Inspection 

The scope of Inspection laws Is very largo and Is not 
confined to articles of domestic produce or manufacturOf 
or to articles Intended for exportation, but applies to 
articles Imported, and to those intended for domestic use 
as well. 

While inspection laws include nothing but per¬ 
sonal property as a subject of their operation,28 and 
do not include persons,® 8 their scope is very large, 
and is not confined to articles of domestic produce 
or manufacture, or to articles intended for expor¬ 
tation, but applies to articles imported, and to those 
intended for domestic use as well.®i Thus these 
laws have covered coal and coke,®2 fertilizers,®® 
flour,®^ grain,®5 hay,®® hides,®*^ intoxicating liq¬ 
uors,®® lumber,®® meats,^0 milk,4i naval stores,^® 
oil and gasoline,4® pickled and salt fish,^^ tea,45 to¬ 
bacco,^® and other subjects of commerce, and the 
packages in which they are contained.'*^ Quantity 
is as legitimate a subject of inspection as quality.-*® 

Interstate and foreign shipments or sales. The 
application of inspection laws to foreign shipments 
or sales depends entirely on their language and 
intent The statutes of some states apply only to 
merchandise offered for sale or distribution, or to 
be consumed, within the state ;48 others require in¬ 


spection only when the merchandise is intended for 
export;®® while a third class makes it a misde¬ 
meanor to sell certain articles without inspection 
whether the sale is for consumption within the 
state or elsewhere.®^ Merchandise in transit 
through a state or municipality is not subject to the 
inspection laws of such state or municipality.®® 

§ 5. Reinspection 

Statutes providing that certain articles manufactured 
In, OP brought Into, the state shall be branded before sale 
have been held not to require a reinspection under all 
circumstances. 

Statutes providing that certain articles manufac¬ 
tured in, or brought into, the state shall be inspect¬ 
ed and the package containing the same branded 
before sale do not require a second inspection after 
the bulk has been broken for purposes of sale.®® It 
is within the power of the secretary of agriculture 
to require a reinspection, immediately before ship¬ 
ment, of meat which has been previously inspect¬ 
ed.®^ 

Inspection in state of export. Foreign produce, 
inspected and branded in the state from which it is 
shipped, may be exempt from reinspection.®® 


S9. U.S.—^People v. Compagnie Gen- 
erale TransatlantlQue. N.Y., 2 S.Gt 
87. 107 U.S. 59. 27 L.Bd. 383, af¬ 
firming, C.C., 10 F. 367, 20 Blatchf. 
296. 

30. U.S.—^People V. Compagnie Qen- 
erale Transatlantlque, supra. 

31. U.S.—^Liugo V. Suazo, C.C.A.Puer- 
to Rico, 69 F.2d 886. 

32 C.J. p 981 note 86. 

82. U.S.—Pittsburg & S. Coal Co. v. 
State of Louisiana, La., 15 S.Ct. 
459, 166 U.S. 690, 39 L.Ed. 644, af¬ 
firming State V. Pittsburg & S. 
Coal Co., 6 So. 220, 41 La.Ann. 
466. 

S.C.—Charleston v. Rogers, 18 S.C.L. 
496, 13 Am.D. 751. 

33. U.S.—Patapsco Guano Co. v. 
Board of Agriculture of North 
Carolina, N.C., 18 S.Ct 862. 171 

U. S. 846, 43 L.Fd. 191, affirming, 
C.C., 62 F. 690. 

32 C.J. p 931 note 37. 

84- Va.—^Delaplane v. Crenshaw, 16 
Qratt. 467, 66 Va, 467. 

35. Wash.—Puget Sound Warehouse 
Co. V. Northern Pac. R. Co., 208 
P. 966, 68 Wash. 322. 

32 C.J. p 932 note 89. 

33. La.—^Board of BCay Inspectors v. 

Pleasants, 23 La,Ann. 349. 

N.T.—New York v. Nichols. 4 Hill 
209. 

37. U.S.—^Territory of New Mexico 

V. Denver & R. G. R. Co., 27 S.Ct. 
1, 208 U.S. 38, 61 L.Bd. 78. affirm¬ 
ing 78 P. 296, 12 N.M. 426, con¬ 


curring opinion 79 P. 296, 12 N. 
M. 426. 

32 C.J. p 982 note 41. 

38. U.S.—^Pabst Brewing Co. v. 
Crenshaw. Mo.. 26 S.Ct. 662, 198 U. 
S. 17, 49 L.Bd. 926, affirming, C.C., 
120 F. 144. 

Cal.—^Addison v. Saulnier, 19 Cal. 82. 
Mo.—State v. Blxman, 62 S.W. 828, 
162 Mo. 1. 

39. U.S.—Boston & M. R. Co. v. U. 
S.. Me., 246 F. 440, 168 C.C.A. 504. 

32 C.J. p 932 note 43. 

40. Pa,—Garrigues v. Reynolds, 6 
Binn. 380. 

32 C.J. p 932 note 44. 

Inspection of food generally see 
Food S 12. 

41. Mo.—St. Louis. V. Grafeman 
Dairy Co., 89 S.W. 617, 190 Mo. 
492, 1 L.R.A.,N.S., 936. 

49, U.S.—Jackson v. Cravens, D.C. 
Fla., 236 F. 212, appeal dismissed 
238 F. 117, 161 C.C.A. 198. 

32 C.J. p 932 note 46. 

43. Ind,—Indian Refining Co. v. 

Taylor, 148 N.B. 682, 196 Ind. 228. 
82 C.J. p 932 note 47. 

44 Mass.—Pearson v. Purkett, 16 
Pick. 264. 

45. U.S.—Macy v. Loeb, N.Y., 206 
F. 727, 124 C.C.A. 21. 

46. U.S.—^Turner v. State of Mary¬ 
land, 2 S.Ct. 44, 107 U.S. 38, ,27 L. 
Bd. 370, affirming 66 Md. 240. 

Puerto Rico.—^Porto Rico American 
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Tobacco Co. v. Benedicto, 10 Puerto 
Rico Fed. 666. 

47. U.S.—^Turner v. State of Mary¬ 
land, 2 S.Ct. 44, 107 U.S. 88. 49, 27 
L.Bd. 370. affirming 66 Md. 240. 

32 C.J. p 982 note 51. 

48. La.—State v. Pittsburg & S. 
Coal Co., 6 So. 220, 41 La,Ann. 466, 
affirmed Pittsburg & S. Coal Co. v. 
State of Louisiana, 16 S.Ct 469. 
156 U.S. 690, 39 L.Bd. 644. 

Me.—State v. Starkey, 90 A. 481, 112 
Me. 8, Ann.Ca8.1917A 196. 

Puerto Rico.—Porto Rico American 
Tobacco Co. v. Benedicto, 10 Puerto 
Rico Fed. 665. 

49. Pa.—Commonwealth v. Glltlnan, 
64 PcL 100. 

32 C.J. p 932 note 53. 

60. Wyo.—^Messenger v. Converse 
County, 117 P. 126, 19 Wyo. 809. 

32 C.J. p 932 note 64. 

51. Tenn.—Coflln v. State, 2 Lea 669. 
32 C.J. p 932 note 56. 

59. U.S.—Great Northern R. Co, ▼. 

Walsh. C.C.N.D.. 47 F. 406. 

82 C.J. p 932 note 66. 

53. Ky.—Commonwealth v. Standard 
Oil Co., 244 S.W. 889. 196 Ky. 461. 

82 C.J. p 932 note 67. 

54. U.S.—U. S. V. Rohe & Bro., D.a 
N.Y., 218 F. 182. 

55. Tex.—^Bx parte Robinson, IS S. 

W. 786, 28 Tex.App. 611—^Bx parte 
Robinson, 16 S.W. 603, 29 Tox.App. 
126. 

82 C.J. p 988 note 69. 
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§ 6. Mode of Inspection 

The manner and place in which an Inspection shall 
be made depends on the requirements of the statute and 
the nature of the merchandise. 

The manner-and place in which the inspection 
shall be made depends on the requirements of the 
statute and the nature of the merchandise.®^ A 
statute to be sustained as an inspection law must 
at least provide for some inspection of the article 
in question,although it need not in terms provide 
for the opening of the package which contains the 
article,®® or actual examination of the contents.®® 
Frequently, however, samples are authorized to be 
taken for the purpose of analysis.®® While the stat¬ 
utes generally require the inspector or subinspector 
to make inspection personally, and have the brand 
or stamp afibced under his immediate supervision, 
an inspection is not rendered illegal by the fact that 
a sample was taken by the owner*s agent, where the 
inspector personally made the inspection.®® 

§ 7. Marks and Brands 

Under some statutes, marks or brands are required 
to show the result of the Inspection. 

Under statutes requiring marks or brands to show 
the result of the inspection, ‘‘brand” is equivalent 
to “stamp” or “mark,”®® unless the intent of the 
statute appears to be otherwise.®^ Hay pressed and 
put up for sale may be required to be branded with 
the name of the person pressing.®® The inspector’s 
mark is not conclusive evidence of the quality of the 
article,®® unless the purchaser expressly stipulates 


in his contract that it shall have that elfect®^ 

§ 8. Certificates 

A certificate of Inspection Is presumptive evidence 
of the fact of inspection, and such other facts as in¬ 
spectors are required to state. 

Where it is made the duty of an inspector to is¬ 
sue a certificate of inspection if the article exam¬ 
ined comes up to the required standard, he has no 
discretion in the matter, and the failure of the 
seller to comply with the law in other respects does 
not justify the inspector in refusing the certifi¬ 
cate.®® A certificate must be required from inspec¬ 
tors in order to hold them liable as warrantors.®® 
The certificate is presumptive evidence of the fact 
of inspection, and such other facts as inspectors are 
required to state,but of no other facts,nor is 
it conclusive, as to matters depending on the exer¬ 
cise of integrity, judgment, and discretion.*^® 

Appeal Where a right of appeal from the de¬ 
cision of an inspector is given, all interested parties 
are entitled to notice of the time and place for the 
hearing.^® 

§ 9. Inspection Officers 

The selection, qualification, and tenure of Inspectors 
are regulated by statutes In the various Jurisdictions. 

Unless limited by constitutional provision,^^ the 
power of appointing inspection officers is vested in 
the legislature,*^® which may provi^de for their elec- 
tion,7® or may delegate the appointive power to the 


66. N.T.—People, on Inf. of Deutsch, j 
V. Fantl. 299 N.T.S. 634, 262 App. i 
Div. 509, affirmed 14 N.HI.2d 169, 
277 N.Y. 616. 

32 C.J. P 933 note 60. 

Method of inspectlner fertilizer see 
Agriculture § 19. 

AbssBica of fozmiila in statute im¬ 
posing inspection tax and classify¬ 
ing products for purposes of inspec¬ 
tion does not relieve any particular 
article from inspection.—Stith Pe¬ 
troleum Co. V. Department of Audit 
and Control of Indiana, 5 N.E.2d 517, 
211 Ind. 400. ’ 

67. U.S.—^Vance v. W. A. Vander- 
cook Co., S.C.. 18 S.Ct. 674, 170 U. 
S. 438, 42 L.Ed. 1100. 

68. U.S.—‘Turner v. State of Mary¬ 
land, Md., 2 S.Ct. 44, 107 U.S. 38. 
27 L,Bd. 370. 

60. Puerto Rico.—^Porto Rico Ameri¬ 
can Tobacco Co. v. Benedlcto, 10 
Puerto Rico Fed. 665. 

6GL Mass.—Commonwealth v. Lock- 
hardt, 10 N.E. 511, 144 Mass-. 132. 
22 C.J. p 933 note 64. 


61. Mass.—Commonwealth v. Smith, 
6 N.E. 89, 141 Mass. 135. 

32 C.J. p 983 note 65. 

68. Ey.—Commonwealth v. Standard 
OU Co.. 244 S.W. 889. 197 Ky. 72. 

63. N.T.—Dibble v. Hathaway, 11 
Hun 671. 

32 C.J. p 983 note 69. 

64. U.S.—Cloud V. Hewitt., D.C., 6 
F.Ca%.No.2,904, 3 Cranch C.C. 199. 

32 C.J. p 933 note 70. 

66. Me.—^Pickard v. Bayley, 46 Me., 

200 . 

66. N.Y.—Clintsman v. Northrop, 8 
Cow. 46, 

67. Qa.—Wiggins v. Cleghorn, 61 
Oa. 364. 

68. Mont.—Welch v. Dean, 141 P. 
548, 49 Mont. 263. 

82 C.J. p 983 note 75. 

69. La.—^Foster v. Baer, 6 La.Ann. 
442. 

32 C.J. p 933 note 76. 

70l N.Y.—Williams v. Merle, 11 
Wend. 80. 25 Am.D. 604. 

71. N.Y.—^Williams v. Merle, supra 
32 C,J. p 933 note 78. 
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78. N.Y.—Clintsman v. Northrop, 8 
Cow. 46. 

73. Wash.—Reardon Union Grain 
Co. V, Smith, 161 P. 772, 87 Wash. 
316. 

82 C.jr. p 934 note 80. 

74. Ala—State v. McGough, 24 So. 
895, 118 Ala 169. 

32 C.jr. p 984 note 82. 

76. Md.—Davis v. State. 7 Md. 161, 
61 Am.D. 831. 

32 C.J. p 984 note 83. 

7a Tex.—^Boyd v. Dillard. CIv.App., 
127 S.W.2d 963, error refused. 
Where office abolished 

The statute providing for elec¬ 
tion of hide and animal Inspectors on 
petition of twenty-flve_ qualified vot¬ 
ers of each Justice precinct In any 
county is a *'law for the regulation 
of livestock and the protection of 
stock raisers," within a constitution¬ 
al provision authorizing legislature 
to exempt counties from the opera¬ 
tion of such laws, and a general-stat¬ 
ute exempting a coimty from 
laws regulating- the inspection of 
hides and animals abolished the office 
of hide and animal inspector In such 



44 C.J.S. 


INSPECTION 


§ 9 


governor of the state,^7 to counties or municipali¬ 
ties,78 to mayors of cities,78 to county courts,8® to 
courts of common pleas,8i or to boards of health,82 
boards of trade,88 or other boards or officers se¬ 
lected or created for that purpose.84 The compen¬ 
sation or fees of inspectors is considered infra § 12. 

Under the various statutes, inspectors have been 
held public officers,85 quasi-public officers,88 or 
merely employees,87 and they must substantially 
comply with constitutional or statutory requirements 
as to the manner in which they should qualify be¬ 
fore entering on their duties.88 The measure of 
their authority must be found in the statutes,89 or 
in rules and regulations adopted by virtue of the 
statutes.88 An inspector is sometimes given author¬ 
ity to appoint deputies,8l and may be required to 


take out a license.®* 

Tenure; removal and reinstatement. The tenure 
of office of an inspector ordinarily is dependent on 
statutory provisions,® * and where a vacancy occurs 
before the expiration of a term fixed by law, a new 
appointee holds only for the balance of the unex¬ 
pired tenn.94 An inspector appointed by the gov¬ 
ernor and council, whose term of office is not fixed 
by law, or limited by law, is subject to removal at 
any time within such time by the governor and coun¬ 
cil,® 8 but an inspector appointed for a fixed term is 
not subject to removal or suspension except on cause 
shown, with notice and an opportunity to be heard.®® 
Where a statute abolishes the office, the person hold¬ 
ing such office when the statute takes effect, is re¬ 
moved from office.®7 Where an inspection officer 


county, and an election In such coun¬ 
ty of a hide and animal Inspector Is 

a nullity.—^Boyd v. Dillard, supra. 

77. Md.—^Davls v. State, 7 Md, 151, 
61 Am.D. 331. 

Pa.—Commonwealth v. Bussler, 6 
Sergr. & R. 461. 

78. Ala.—State v. McGough, 24 So. 
395, 118 Ala.-159. 

79. Pa,—Commonwealth v. Bradley, 
59 A. 433, 210 Pa. 66. 

89. Ky.—Gilman v. DoaJc, 237 S.W. 
1069, 194 Ky. 21. 

81. Pa,—Commonwealth v. Bradley. 
59 A. 433. 210 Pa, 66. 

88. La.—Louisiana State Bd. of 
Health v. Standard Oil Co., 31 So. 
1015. 107 La. 713—Clark v. New 
Orleans Bd. of Health, 30 La,Ann. 
1351. 

83. HI.—Chicago V. Quimby, 38 HL 
274. 

32 Q.S. p 934 note 90. 

84. m. —^People v. Harper, 91 Ill. 
S57. 

Commission by governor nnneoes- 
sary 

Ga,—^Talmadge v. Cordell, 146 S.H. 
467. 167 Ga, 694, followed In Tal- 
madge v. McHae, 146 S.E. 472, 167 
Ga. 601, Talmsidge v. McDonald, 
146 S.E. 472-. 167 Ga. 601, Talmadge 
V. Myers, 146 S.E. 472. 167 Ga, 600 
and Talmadge v. Seymour, 146 S.E. 
473. 167 Ga, 601. 

85. Me.—Lothrop v. Rockland & 
Rockport Lime Co., 86 A. 123, 110 
Me. 296. 

82 C.J. p 984 note 92. 

8& Ga.—Talmadge v. Cordell, 146 
S.E. 487, 167 Ga, 594, followed In 
Talmadge v. McRae. 146 S.E. 472, 
167 Ga, 601, Talmadge v. McDon¬ 
ald. 146 S.B. 472. 167 Ga. 601, Tal- 
madge v. Myers, 146 S.E. 472. 167 
Ga. 600, and Talmadge v. Seymour, 
146 S.E. 478, 167 Ga. 601. 

87. Boiler inspeotors 
Tinder statutes vesting in Indus- 

44 C.J.S.-26 


trial accident board, supervisory 
power over boiler inspectors and dis¬ 
cretion in inspection of boilers and 
licensing of engineers, and requiring 
boiler inspectors to perform their du¬ 
ties in accordance with rules and 
regulations drafted by board, the 
board is an “officer,” and boiler in¬ 
spectors are mere “employees,” of 
state.—State ex rel. Nagle v. Page, 
87 P.2d 575, 98 Mont. 14. 

88. Filing oath 

Oath of fertilizer Inspector must 
be filed with commissioner of agri¬ 
culture not in executive office.—^Tal- 
madge v. Cordell, 146 S.E, 467. 167 
Ga, 594, followed in Talmadge v. Mc¬ 
Rae, 146 S.E, 472. 167 Ga. 601, Tal¬ 
madge V. McDonald. 146 S.E. 472, 167 
Ga. 601, Talmadge v. Myers, 146 S.E. 
472, 167 Ga, 600 and Talmadge v. 
Seymour, 146 S.E. 473, 167 Ga, 601. 
89- Iowa,—^Hatcher v. Dunn, 71 N. 
W. 343, 102 Iowa 411, 86 L.RA. 
689. 

Mont.—Welch v. Dean, 141 P. 548, 
49 Mont 263. 

Estimate of fees and oosts 

Under statute creating division of 
motor fuels in the department of 
agriculture and Inspection, the chief 
of the division of motor fuels was 
required to make estimate of prob¬ 
able Income from inspection fees and 
also an estimate of cost of neces¬ 
sary equipment, facilities, and op¬ 
erations expense for proper, neces¬ 
sary and sufficient inspection.—^Pow¬ 
er Oil Co. V. Cochran, 295 N.W. 805, 
138 Neb. 827. 

9(K Iowa.—^Hatcher v. Dunn, 71 N. 
W. 343. 102 Iowa 411. 36 L.RA. 
689. 

91. Ky.—Bailey v. Wood. 69 S.W. 
1103, 114 Ky. 27. 24 Ky.L. 801. 

32 C.J. p 984 note 95. 

92. Md.—Davis v. State, 7 Md. 151, 
61 Am.D. 331. 

93. Date period begins 
Two-year te«m for fertilizer in- 

■.4Q1 


specters was held necessarily fixed 
for two-year period from date on 
which they are commissioned.—^Tal¬ 
madge V. Cordell. 146 S.E. 467, 167 
Ga, 594, followed in Talmadge v. 
McRae, 146 S.E. 472, 167 Ga. 601. 
Talmadge v. McDonald. 146 S.E. 472, 
167 Ga, 601, Talmadge v. Myers, 
146 S.E. 472, 167 Ga, 600 and Tal¬ 
madge V. Seymour, 146 S.E. 473. 
167 Ga, 601. 

94. Ky.—Clift V. Rice, 216 S.W. 101, 
185 Ky. 830. 

32 C.X p 934 note 99. 

95. Me.—^Lothrop v. Rockland & 
Rockport Lime Co., 86 A. 123, 110 
Me. 296. 

98. Ga,—Talmadge v. Cordell, 146 S. 
E. 467, 167 Ga, 694, followed in 
Talmadge v. McRae, 146 S.E. 472. 
167 Ga, 601, Talmadge v. McDon¬ 
ald, 146 S.E. 472, 167 Ga. 601, Tal¬ 
madge V. Myers, 146 S.E. 472, 167 
Ga, 600 and Talmadge v. Seymour, 
146 S.E. 473, 167 Ga, 601. 

Ky.—^Henderson v. Lane, 260 S.W, 
361, 202 Ky. 610. 

32 C.J. p 984 note 98. 

Negligenoa not shown. 

A female oil inspector was not 
guilty of negligence warranting her 
removal because she permitted an 
oil company’s agent to climb a tank 
and remove a seal and get a sample 
of oil Instead of doing it herself, the 
whole thing being done in her pres¬ 
ence.—^Henderson v. Lane, supra, 

97. Wis.—State ex rel. Nelson v. 

Henry, 256 N.W. 714, 216 Wla. 80. 
Effect on. depnties 

(1) The fact that statute abolished 
office of state supervisor of inspec¬ 
tors of illuminating oils did not op¬ 
erate to abolish office of deputy in¬ 
spector of illuminating oils, and the 
person holding the office of deputy 
Inspector was not removed, when 
such statute went into effect, not¬ 
withstanding the statute created a 
state inspection bureiau and provid- 
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was illegally discharged, he is entitled to reinstate¬ 
ment, notwithstanding any subsequently effective 
discharge, since the subsequent discharge could not 
operate retroactively.®® 

§ 10. -Liability for Injuries 

While a distinction Is sometimes made between the 
liability of an Inspector when acting In a Judicial capac¬ 
ity and his liability when acting In a ministerial ca¬ 
pacity, he Is generally held to be personally responsible 
for Injury caused by his want of requisite skill and 
diligence In the performance of his duty. 

An inspector is generally held to be personally 
responsible in damages for all injury caused by his 
want of requisite skill and diligence in the perform¬ 
ance of his duty,®® but not for damages for injury 
resulting by accident or casualty while in the ex¬ 
ercise of proper care or such care as an ordinarily 
prudent man would have exercised under the cir- 
cumstances.i 

Judicial and ministerial acts distinguished. In some 
cases a distinction is made between the liability of 
an inspector, when acting in a judicial capacity, and 
his liability when acting in a ministerial capacity;® 
in the former case he is not liable for want of skill,® 
or an honest mistake of judgment,^ but he is re¬ 
sponsible for a reckless disregard of his duty and 


willful negligence resulting in damage to another ;6 
and this is true, also, if he proceeds mala fide, or 
from malice or other corrupt motive.® Where the 
act required is exclusively ministerial, the liability 
for any error in its performance is absolute,^ unless 
the error occurred notwithstanding the exercise of 
due care on his part,® or the injury resulted from a 
cause other than his negligence or lack of skill.® 

Acts of deputies. An inspector is likewise liable 
for lack of care and skill on the part of his depu- 
ties,i® and an action lies against him in the first in- 
stance,^! but he is not liable for mere errors of 
judgment of his deputies.^® 

Evidence. Rules relating to evidence in civil ac¬ 
tions generally are applicable in actions against in- 
spectors.i® 

§ 11. -Liabilities on Bonds 

Sureties on an Inspector's official bond are liable for 
any breach of duty by him or his deputy while acting 
officially. 

Sureties on an inspector’s oflScial bond are liable 
for any breach of duty by him^^ or his deputy,^® 
while acting officially.^® An action may be main¬ 
tained on an inspector’s bond in the name of the 
governor for the benefit of the person injured 


ed that such bureau and state super¬ 
visor of Inspectors should succeed to 
powers and duties of the abolished 
office of state supervisor of inspec¬ 
tors of illuminating oils, and oil in¬ 
spection department did not remove 
personnel of oil inspection force 
from office; and the legislative in¬ 
tent, when state inspection bureau 
was set up, which absorbed oil in¬ 
spection bureau, that existing em¬ 
ployees should be protected against 
displacement for political reasons, 
would be given effect in construing 
statute setting up state inspection 
bureau.—State ex reL Nelson v. Hen¬ 
ry, supra. 

(2) Statute setting up state inspec¬ 
tion bureau, which absorbed oil in¬ 
spection bureau, and providing that 
employees of oil inspection bureau 
should have preference in appoint¬ 
ment to state inspection bureau, did 
not remove deputy Inspectors of oil 
inspection bureau, because provision 
applied to new positions crei^ted by 
reorganization and old provisions 
abolished by reorganization and 
where office of deputy oil inspector 
continued after statute absorbing 
oil inspection bureau into newly cre¬ 
ated state inspection bureau went 
into effect, new appointment er fil¬ 
ing of oath or bond by deputy Inspec¬ 
tor was unnecessary, and deputy in¬ 
spector was not original appointee 
holding temporarily but permanent 


appointee by virtue of prior appoint¬ 
ment and qualification, and could be 
removed only for Just cause, not po¬ 
litical, and on notice.—State ex rel. 
Nelson v. Henry, supra. 

9a Wis.—State ex rel. Tracy v. 
Henry. 262 N.W. 222, 219 Wis. 58. 

99. Me.—^Hayes v. Porter, 22 Me. 
871. 

32 C.J. p 938 note 64. 

1, Ark,—^Mitchell v. Hopper, 170 S. 
W. 231, 114 Ark. 656, L..R.A.1916B 
1018. 

32 C.J. p 938 note 65. 

a Iowa.—^Hatcher v. Dunn, 66 N.W. 
905. 

a Wis.—^Path V. Koeppel, 89 N.W. 

639, 72 Wis. 289. 7 Am.S.B. 867. 
82 C.J. p 938 note 67. 

A N.T.—Seaman v. Patten, 2 Cai. 
312. 

Pa.—^McKennan v. Bodlne, 6 Phlla. 
682. 

a Pa,—^McKennan v. Bodlne, supra. 

a N.Y.—Seaman v. Patten, 2 Cal. 
812. 

7. Iowa.—^Hatcher v. Dunn, 66 N.W. 

S^6. 

32 C.J. p 938 note 71. 

a Iowa.—^Hatcher v. Dunn, 71 N.W. 

843, 102 Iowa 411, 86 L.It.A. 689. 
82 C.J. p 988 note 72. 
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9. Iowa.—^Hatcher v. Dunn, 66 N. 
W. 906. 

82 C.J. p 988 note 78. 

10b Mass.—Pearson v. Purkett, 16 
Pick. 264. 

32 C.J. p 989 note 74. 

11. Mass.—^Pearson v. Purkett, su¬ 
pra. 

la. Mass.—^Pearson v. Purkett, su¬ 
pra, 

la Methods of other Inspeotors 
In a suit against an inspector for 
the unskillful and unfaithful per¬ 
formance of his duties, it is not 
competent for him.to prove the cus¬ 
tomary mode pursued by other in¬ 
spectors.—^Nickerson v. Thompson, 88 
Me. 438. 

Prior IxupeotlorL 

Bvldence that the merchandise 
passed inspection at the foreign mar¬ 
ket to which it was shipped is not 
conclusive against the inspector’s 
liability.—Pearson v. Purkett, 16 
Pick., Mass., 264. 

14. Ill.—People V. Harper, 91 HI- 
867. 

32 C.J. p 939 note 80. 

15- Ont.—^Verratt v. McAulay, 6 Ont 
813. 

le. Iowa,—Witte v. Weinstein, 88 
N.W. 349, 116 Iowa 247. 

32 C.J. p 989 note 82. 

17. Va.—^Page v. Peyton, 2 Hen. & 
M. 566, 12 Ya. 666. 
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and judgment against the inspector is not a condi¬ 
tion precedent to an action on the bond.^^ One of 
two inspectors, injured by the misconduct of the 
other, may bring suit on the official bond of the 
latter, against him and his securities.^® , 

§ 12. Fees 

a. In general 

b. Reasonableness of amount 

c. Actions for fees 

a. In General 

The state may impose a reasonable fee or charge for 
the purpose of defraying the expenses of inspection; the 
right to, and the amount of, fees or compensation of in¬ 
spectors Is dependent on statutory provisions and the 
facts of the particular case. 

As an incident to its power to enact valid inspec¬ 
tion laws, a state may impose a reasonable fee or 
charge for the purpose of defraying the expenses 
of inspection,®® but such a fee is not a tax.®! The 
fixing of the amount of such fees is a legislative 
power,®® which may be delegated when it seems ad¬ 
vantageous to do so,®® and the right to, and amount 
of, fees or compensation of inspectors is depend¬ 


§ 12 

ent on the statutory provisions and the facts of the 
particular case.®^ 

No charge beyond the amount so fixed may be 
made;®® nor may any fee be recovered for inspect¬ 
ing merchandise not subject to inspection,®® unless 
wrongfully commingled with other merchandise 
which is so subject.®"^ A substantial performance 
of the service is a condition precedent to the right 
of compensation therefor.®® 

Second inspection. Where an article is not sub¬ 
ject to reinspection, the inspector is not entitled to 
fees for a second inspection.®® 

Officer de facto or de jure. The general rule is 
that, if the pa 3 mient of the salary or other compen¬ 
sation to be made by the government is made in 
good faith to the officer de facto while he is still 
in possession of the office, the government cannot 
be compelled to pay a second time to the officer de 
jure when he has recovered the office,®® and a de 
facto inspector is entitled to fees or compensation 
for services rendered while acting las inspector.®! 

The expenses of inspection are required to be 
borne by those presumably benefited thereby,®^ 
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18. Ill.—^People v. Hkrper, 91 Ill. 
857. 

19. Va.—Scott V. Hardaway, 4 Munf. 
283. 18 Va. 268. 

ao. XJ.S.—XJ. S. V. Mayo. D.C.Fl€u, 
47 F.Supp. 662, affirmed Mayo v. 
U. S., 68 S.Ct. 1187, 319 U.S, 441, 
87 L.Ed. 1604. 147 A.Ii.R, 761, re- 
kearlxig denied 64 S.Ct. 27. 

Arlz.—Tovrea Packing: Co. v. Live 
Stock Sanitary Board of Arizona, 
34 P.2d 420, 44 Arlz. 151. 

Fla.—State ex rel. Tennant v. Bur¬ 
nett. 194 So. 281, 141 Fla. 879. 

Ind.—^Indian Reflnlngr Co. v. Taylor, 
148 H.E. 682, 196 Ind. 223. 

Tenn.—^Mazanec v. Flannery, 188 S. 
W.2d 441, 444, 176 Tenn. 126, quot¬ 
ing: Covpiis Jturiz. 

32 C.J. p 984 note 2. 

81. U.S.—^Pace v. Burgress, Va., 92 U. 

S. 372, 28 L.Ed. 667. 

Ky.—^Vanmeter v. Spurrier, 21 S.W. 

887, 94 Ky. 22. 14 Ky.L. 684. 
Minn.—Willis v. Standard Oil Co., 62 
KW. 652, 60 Minn. 290. 

Ohio.—Cincinnati Gas-Lig:ht & Coke 
Co. V. State. 18 Ohio St 237. 
Pa.—0*Maley v. Freeport, 96 Pa. 24, 
42 Am.D. 627. 

82 C.J. p 936 note 8. 

88. Tenn.—^Mazaneo v. Flannery, 138 
S.W.2d 441, 444, 176 Tenn. 126, 
quoting Oorpxui Jtizls. 

82 C.J. p 936 note 4. 

PzospeotlTe oon st ra ot ion 
A statute fixing the amount of In¬ 
spection fees should be construed 
prospectively unless It clearly Indi¬ 
cates that It shall be construed re¬ 


trospectively.—^Power Oil Co. v. 
Cochran. 296 N.W. 806, 138 Neb. 827. 

83. Tenn.—MCLzanec v. Flannery, 188 
S.W.2d 441, 176 Tenn. 126. 

32 C.J. p 936 note 6. 
power of munlolpality 

Power granted municipality to 
pass Inspection ordinances carried 
with it right to charge fee to de¬ 
fray cost of Inspection,—Salt Lake 
City V. Bennlon Gas & Oil Co., 16 
P.2d 648, 80 Utah 630, followed in 
Salt Lake City v. Bennlon, 16 P.2d 
661, 80 Utah 639. 

84. Mass.—^Brophy v. Marble, 118 
Mass. 648. 

82 C.J. p 934 note 2 [b], p 936 note 
4 [a]. 

On appointment of other inspectors 
The appointment of new inspectors 
and the designation of one of them 
for the territory served by the rela¬ 
tor, without specifically appointing 
one of them to the relator’s position, 
has been held not to preclude the re¬ 
covery of salary by the relator.— 
Talmadge v.. Cordell, 146 S.E. 467, 
167 Qa. 694, followed in Talmadge 
V. McRae, 146 S.E. 472, 167 Ga. 601, 
Talmadge v. McDonald, 146 S.E. 472, 
167 Ga. 601, Talmadge v. Myers, 146 
S.E. 472, 167 Ga. 600 and Talmadge 
V. Seymour, 146 S.E. 473, 167 Ga. 
601. 

Fees tn civil cases 
A sheriff’s fees as inspector have 
been held not earned la a civil case 
within a statute allowing a sheriff 
certain fees In civil cases from the 
party to whom the services were pen- 
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dered.—Messenger v. Converse Coun¬ 
ty, 117 P. 126, 19 Wyo. 309. 

86. Va.—Delaplane v. Crenshaw, 16 
Gratt. 467. 56 Va. 467. 

32 C.J. p 936 note 6. 

86. Me.—Lothrop v. Rockland &- 
Rockport Lime Co., 86 A. 128, 119 
Me. 296. 

32 C.J. p 936 note 7. 

87. Ky.—^Kentucky Independent Oil 
Co. V. Thiel, 181 S.W. 982, 168' 
Ky. 66. 

32 C.J. p 985 note 8. 

88. Ky.—^Piiel v. Standard Oil Co.,. 
123 S.W. 1187. 

32 C.J. p 935 note 9. 

89. AlflL—^Hawkins v. Louisville 
N. R. Co., 40 So. 293, 145 Ala. 886. 

3a Ill.—^People V. Schmidt. 117 N. 
B. 1037, 281 Ill. 211, Ann.C€Ls.l918C 
370. 

31. Ind.—Standard Oil Co. v. Henry,. 

183 N.B. 742, 192 Ind. 171. 

Xaterest 

Fees of a state oil Inspector, pro¬ 
vided for by statute, are not statu¬ 
tory penalties In the sense that In¬ 
terest cannot be collected for non¬ 
payment—^Indian Refining Co. v- 
Taylor, 148 N.E. 682. 196 Ind. 228. 

38. Wyo.—Messenger v. Converse- 
County, 117 P. 126, 19 Wyo. 309. 

32 C.J. p 986 note 10. 

City Is subject to fee for state- 
inspection of gasoline used or sold 
by it—^People v. City and County of 
Denver, 272 P. 629, 84 Colo. 676. 
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whether producer,dealer,^^ or purchaser.®^ Fees 
collected without authority of law should be re¬ 
turned to, or may be recovered by, the person from 
whom they were collected.^® 

The disposition or appropriation of fees collected 
for inspection is ordinarily provided for by stat- 
ute.37 

b. Eeasonableness of Amount 

V\^hlle a state may, under the taxing power, impose a 
feo sufficient to raise a 'surplus In the form of an excise 
burden. In order that an Inspection law promulgated un¬ 
der the police power may be valid, the fee Imposed must 
be reasonable. 

In order that an inspection law may.be valid the 
fee imposed must be reasonable;®® it must have 
reference to the cost of service.®® Since the amount 


of the inspection charge is primarily with the leg¬ 
islature, prima facie the charge must be deemed to 
be reasonable.^® If properly exercised, the legis¬ 
lative purpose in laying inspection fees cannot be in¬ 
quired into,^i and, so long as an inspection fee is 
not so much in excess of what appears to be rea¬ 
sonably required for inspection as to make it ap¬ 
pear to be an act designed for revenue instead of 
regulation, it presents no legal question.*^® The 
mere fact that the fee charged under such a statute 
exceeds the expense of its execution is not enough 
to render it invalid.^® In such a case, the pre¬ 
sumption is that the state will reduce it to the con¬ 
stitutional limit,^^ but, if it clearly appears that it is 
obviously and largely beyond what is necessary to 
pay the cost of inspection service, the law will be 
declared invalid,^^ and this without waiting for an 


33. XT.S.—Jackson v. Cravens, D.C. 
Fla., 235 F. 212, appeal dismissed 
238 F. 117, 161 C.C.A. 198. 

34. U.S.—Texas Co. v. Brown, D.C. 
Ca., 266 F. 577, affirmed 42 S.Ct. 
375. 258 U.S. 466, 66 L.Ed. 721. 

82 C.J. p 935 note 12. 

35. Pa.—Catherwood y. Collins, 48 
Pa. 480. 

32 C.J. p 985 note 18. 

38. Kan.—State v. Atchison, T. & S. 
F. R. Co., 125 P. 98, 87 Kan. 848, 
665. 

Wash.—Union Oil Co, of California 
V. State. 216 P. 22, 126 Wash. 327. 
Oonsiimer or dealer 
Where state officers collect Inspec¬ 
tion fees from srasoline dealers In 
excess of those authorized by law, 
which, under court order, were paid 
into court to await result of suit, 
fact that such dealers have sold In¬ 
spected products at sufficiently In¬ 
creased price to cover excess fees 
will not Justify turning: over ex¬ 
cess to state as belongrlng: to con¬ 
sumer.—Century Oil Co. v. Depart¬ 
ment of Agriculture of Nebraska, 198 
N.W. 569, 112 Neb. 73. 

Ordy excess over reasonable cost 
' Where state officers collected from 
oil companies excessive inspection 
fees under an act becoming:' invalid 
only OB a revenue measure, It was 
held that the companies were enti¬ 
tled to a return only of as much of 
fees as were in excess of reasonable 
cost of inspection, cmd, where fees 
are paid into court in suit to en¬ 
join enforcement of statute, court 
should ascertain reasonable cost of 
inspection, and direct such sum to be 
turned over to state, and remainder 
should be returned to oil companies 
paying: it as their interests appear. 
—Century Oil Co. v. Department of 
Agnrlculture of Nebraska, supra. 

37. Appropriation of lapsed fees 
The statutes appropriating:, unex¬ 


pended balances of motor fuel inspec¬ 
tion fees which had lapsed and there¬ 
fore were subject to reapproprlatlon 
by legislature to the bureau of dairy 
foods and drugs and to an advertis¬ 
ing commission, which are legal and 
proper agencies of state government 
entitled to appropriations for support 
out of revenues of state, are valid.— 
Power Oil Co. v. Cochran, 295 N.W. 
806, 138 Neb. 827. 

Grain Inspection 

Under some statutes all fees col¬ 
lected for grain inspection must be 
turned into the state treasury form¬ 
ing a fund for the payment of ex¬ 
penses of the grain department.— 
State V. Atchison, T. & S. F. R. Co., 
125 P. 98, 87 Kan. 848, 665—82 C.J. 
p 936 note 14. 

insuAdent appropriation for Inspec¬ 
tion 

An act reauiring •the payment of 
fees received from insii^ctlon into the 
public treasury, and appropriating 
public money for the purpose of such 
inspection, is not unconstitutional be¬ 
cause the appropriation is insufficient 
for an adequate inspection.—^Board 
of Trade of City of Chicago v. Cow- 
en, 96 N.R 1084, 252 111. 654. 

38. Arlz.—^Tovrea Packing Co. v. 
Live Stock Sanitary Board of Ari¬ 
zona, 34 P.2d 420, 44 Arlz. 151. 

Neb.—^Power Oil Co. v. Cochran, 295 
N.W. 806, 188 Neb. 827. 

82 C.J. p 936 note 18. 

39. U.S.—^Lugo V. Suazo, C.C.APuer- 
to Rico, 59 F.2d 886. 

Arlz.—Tovrea Packing Co. v. Live 
Stock Sanitary Board of Arizona, 
34 P.2d 420, 44 Arlz. 151. 

32 C.J. p 936 note 19. 

40. U.S.—Red **C” Oil Mfg. Co. v. 
North Carolina Board of Agricul¬ 
ture. N.a, 82 S.Ct 162, 222 U.S. 
880, 56 UEd. 240. 

Puerto Rico.—Porto Rico American 
Tobacco Co. v. Benedlcto, 10 Puer¬ 
to Rico Fed. 565. 
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41. Ohio.—Castle v. Mason, 110 N. 
B. 468, 91 Ohio St. 296, AnmCas. 
1917A 164. 

Inquiry into policy, wisdom, or ex¬ 
pediency of legislation see Consti¬ 
tutional Law S 154. 

43. Neb.—^Power Oil Co. v. Cochran, 
295 N.W. 806, 138 Neb. 827. 

32 C.J. p 986 note 23. 

43. Neb.—^Power Oil Co. v, Cochran, 
supra. 

32 C.J. p 986 note 24. 

44^ U.S.—Red *‘C’» Oil Mfg. Co. v. 
North Carolina Board of Agricul¬ 
ture, N.C., 82 S.Ct. 162, 222 U.S. 380, 
56 L.Ed. 240. 

Puerto Rico.—^Porto Rico American 
Tobacco Co. v. Benedlcto, 10 Puerto 
Rico Fed. 665. 

45- U.S.—^Lugo V. Suazo, C.C.A-Puer- 
to Rico, 59 F.2d 386. 

Neb.—^Power Oil Co. v. Cochran, 296 
N.W. 806, 188 Neb. 827—Century 
Oil Co. V. Department of Agricul¬ 
ture of Nebraska, 192 N.W. 958, 116 
Neb. 100. 

82 C.J. p 986 note 26. 

Power to detezmliLe as to past foes 
Excesses of motor fuel inspection 
fees voluntarily paid without pro¬ 
test and without demand for refund 
lapsed after each biennium and the 
first fiscal quarter after next regular 
session of legislature and could not 
be spent or used for any purpose 
except by appropriation of legisla^ 
ture, and hence in action attacking 
validity of statute providing for the 
Inspection fees and to enjoin collec¬ 
tion of excessive fees, court could 
not determine directly the question 
of excessiveness of fees for period 
for which excesses had lapsed, espe¬ 
cially in view of operation of state 
and its various supported depart¬ 
ments and agencies on a biennial ba-- 
sis requiring estimates and- leg:isla- 
tlve appropriations.—Power Oil Co. 
V. Cochran, 295 N.W. 805, 188 Neb. 
827. .. . 
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appeal to the legislature.^® Such a fee, although i jointly appointed is properly brought in the names 


imposed professedly as an inspection fee, and under 
the police power, is really a tax, and must be justi¬ 
fied as an exercise of the taxing power, if at all.^'^ 

However, it has been held that the legislature 
may in the same act impose on domestic commerce 
a fee sufficient to pay the expenses of inspection 
under the poHce power, and to raise also under the 
taxing power a surplus in the form of an excise 
burden, which is not a tax on property,^® and un¬ 
der some statutes, fees or taxes have been imposed 
on property or products on which inspection fees 
are not paid.^® 

The validity of inspection fees in connection with 
interstate commerce is considered in Commerce § 
58. 

c. Addons for Pees 

The rules applicable In civil actions generally apply 
In actions for fees. 

In an action by an inspector for the recovery of 
his fees the allegations of the complaint must state 
facts sufficient to show a cause of action,®® and 
plaintiff will be confined to the cause of action stat- 
cd.®i An action for services performed by a deputy 


of both inspectors.®® 

Evidence, An order appointing an inspector rais¬ 
es the presumption that sufficient facts existed to au¬ 
thorize the appointment.®® The burden of proof as 
to the amount of merchandise inspected is on the 
inspector.®^ Evidence will not be admitted that is 
not relevant or competent to prove any issue in the 
case.®® The petition for the appointment of plaintiff 
as inspector, and the order appointing him and ap¬ 
proving his bond,®® and his bond,®7 are admissible to 
show his official authority and qualification. Gen¬ 
eral rules apply with respect to trial and judgment 
in actions for fees or compensation.®® 

§ 13. Violation of Inspection Laws 

a. In general 

b. Penalties. 

c. Criminal responsibility 
a. In G-eneial 

In the absence of compliance with some Inspection 
statutes, no recovery may be had for the purchase price 
of a product where the sale thereof is prohibited until 
after it has been inspected. 


40. Puerto Rico.—Porto Rico Amer-, 
lean Tobacco Co. v. Benedlcto, 10 
Puerto Rico Fed. 565. 

47. XT.S.—Texas Co. v. Brown, Ga., 
266 F. 677, affirmed 42 S.Ct. 375, 
258 U.S. 466, 66 L.Bd. 721. 

4a U.S.—^Texas Co. v. Brown, supra. 
Neb.—Century Oil Co. v. Department 
of Agriculture of Nebraska, 192 N. 
W. 958, no Neb. 100. 

Tenn.—State v. Reed Oil Co., 187 S. 
W.2d 292, 296, 176 Tenn. 10, cltlngr 
Coxpiis JnxlB. 

Principle snstalningr revenue measure 
The principle on which acts pro- 
vldlngr for Inspection of Inflammable 
petroleum products could be sus¬ 
tained as revenue measures was that 
which authorizes Imposition of li¬ 
cense fees and other regulatory mea¬ 
sures under which revenue Is taJeen 
by the state.—State v. Reed Oil Co., 
137 S.W.2d 292, 176 Tenn. 10—State 
ex rel. Port v. City of Jackson, 110 
S.W.2d 823. 172 Tenn. 119. 

After prodnots come to arest In state 
After inflammable products have 
come to rest in state and have ceased 
to be interstate commerce, state may 
Impose inspection fees. In substantial 
excess of cost of inspection as means 
of providing general revenue for 
state.—State v. Reed Oil Co., 187 S. 
W.2d 292, 176 Tenn. 10. 

Cost of Inspeotlng prodnot stored for 
export 

Under statute providing that gaso¬ 
line stored in state for period not 


longer than sixty days for export to 
points outside state shall not be In¬ 
cluded In measure of tax liability of 
dealer, provided such grasollne is 
stored In separate tanks marked **ex- 
port tanks,'* dealer was entitled to 
recover as much of an exaction col¬ 
lected from it on gasoline stored in 
compliance with statute for export to 
points outside state under statute 
Imposing inspection fees on gasoline, 
which, in addition to being an inspec¬ 
tion charge, was also for revenue 
purposes, as represented dealer's tax 
liability, but was not entitled to re¬ 
cover as much of exaction as repre¬ 
sented actual cost of inspecting gras- 
ollne.—Texas Co. v. McCanless. 148 
S.W.2d 360, 177 Tenn. 238, affirmed 
Standard Oil Co. of Louisiana v. 
State of Tennessee ex rel. McCanless, 
62 S.Ct 112, 314 U.S. 673, 86 L.Bd. 
464, rehearing denied 62 S.Ct 179, 
314 U.S. 711, 86 L.Bd. 567. 

49. Tenn.—^tate v. Nashville, C. & 

St L. Ry., 187 S.W.2d 29-7, 176 

Tenn. 24. 

Outage is a charge payable on 
withdrawing hogsheads of tobacco 
from inspectors, under a statute pro¬ 
viding that it should not be lawful 
to carry tobacco out of the state in 
hogsheads which had not been in¬ 
spected and marked.—Turner v. State 
of Maryland, Md., 2 S.Ct 44, 107 U. 
S. 88, 27 L.S]d. 870—46 aj. p 1166 
note 96. 

Beason for no inspeotioaL 

Where, If defendant's oil was not 
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inspected, it was because of Its re¬ 
fusal to hold oil awaiting inspection 
or to submit samples according to 
prevailing custom among all oil deal¬ 
ers, defendant could not by its ap¬ 
parent purpose to evade inspection 
escape its liability for inspection 
fees.—State v. Reed Oil Co., 137 S. 
W.2d 292, 176 Tenn. 10. 

5(X S.C.—Fltzslmons v. Guanabanl 
Co., 21 S.C. 699. 

51. S.C.—^Fitzsimons v. Guanahanl 
Co., 16 S.G. 192. 

32 C.J. p 937 note 82. 

59L Pa.—Catherwood v. Collins, 48 
PsL 480. 

53. Tex.—^Abbott v. Stanley, 14 S. 
W. 62, 77 Tex, 809. 

54. N.Y.—Ford v. Standard Oil Co.. 
53 N.Y.S. 48, 82 App.Div. 596. 

55. Ind.—^Indian Reflning Co. v. Tay¬ 
lor, 143 N.E. 682, 195 Ind. 228. 

50. Tex.—^Abbott v. Stanley, 14 S. 
W. 62, 77 Tex. 309. 

57. Ind.—Standard Oil Co. v. Henry, 
133 N.B. 742, 192 Ind. 171, certio¬ 
rari denied 43 S.Ct. 94, 260 U. 
S. 733, 67 L.Bd. 487. 

82 G.J. p 937 note 38. 

501 Personal Judgment 

Judgment for salaries due fertili¬ 
zer Inspectors was held- not errone¬ 
ous as personal Judgment against 
commissioner of agriculture.—^Tal- 
madge v. Seymour, 156 S.B. 658, 171 
Ga. 686. 
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If the sale of an article is prohibited by law, un¬ 
less it shall have been first inspected, a sale there¬ 
of without compliance with the Inspection Lslw is 
void, as shown in Contracts § 206, and no recovery 
may be had for the price,®® but this rule has been 
held inapplicable where the sale and delivery took 
place before an inspector was appointed.®® A re¬ 
mote vendor who violates the statute is answerable 
to the ultimate consumer, since the statute is held to 
be intended for the protection of the latter.®^ 

A statute making it unlawful for a common car¬ 
rier to receive live stock for transportation until it 
shall have been inspected and a certificate thereof 
furnished to the carrier has been held not to impose 
liability on a carrier, accepting stolen stock under 
a forged inspection certificate, if acting in good faith 
and without negligence.®* 

b. Penalties 

Under some Inspection statutes, penalties are Imposed 
on violation of the statutes, such penalty sometimes be¬ 
ing recoverable In an action qui tarn. 

Under statutes imposing penalties for altering 
brands or marks, cutting out brand marks is an al¬ 
teration thereof,®® and the fact that it is done ig¬ 
norantly is no excuse.®^ Penalties do not attach 
to a sale of products which are pure but not inspect¬ 
ed, made before an inspector has been appointed.®® 
The owner of a product that has been found below 
the test or that has been condemned may mix it, 
before it is sold or offered for sale, with a similar 
product thereby bringing the entire quantity up to 
the standard test.®® 
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Under some statutes the penalty imposed for the' 
violation of an inspection law may be recovered in 
an action qui tam.®^ Under other statutes it has 
been held that the public at large, the dealers in the 
merchandise, being the ones intended to be pro¬ 
tected, an inspector cannot maintain an action for 
the penalty.®® In an action for the penalty for al¬ 
tering inspectors* marks, it is necessary to set out 
the marks, and how altered.®® 

c. Criminal Besponsibility 

Various acts or conduct have been made criminal 
ofTenses under some Inspection statutes, but to convict 
accused the Indictment or Information must bring him 
strictly within the terms of the offense as described In 
the statute. 

In some jurisdictions, inspections statutes have 
made various acts or conduct a criminal offense.^® 
Thus buying and refilling branded containers with¬ 
out erasing the brand is a criminal offense in some 
states, even though no inspection had been made 
before the brand was placed thereon.71 

While an indictment or information for viola¬ 
tion of inspection laws must bring accused strictly 
within the terms of the offense as described in the 
statute and should leave nothing to conjecture or 
inference,^® matters of defense need not be nega- 
tived.7® The allegations and the proof must cor- 
respond,74 and on the trial of an information for 
selling products not inspected, the state is bound to 
give some evidence in support of the negative aver¬ 
ment of the want of inspection.^® 


59. TJ.S.—^Baker v. Burton, C.C.Ga., 
81 F. 401. 

32 C.J. p 937 notes 40. 41. 

60. Ohio.—Smith v. Elbbee, 9 Ohio 
St 568. 

32 O.J. p 937 note 42. 

61. Mo.—^Kearse v. Seyb, 209 S.W. 
636, 200 Mo.App. 645. 

62. TJ.S.—Colfflazler v. Southern Pac. 
Co., CaA.Ariz., 85 F.2d 582. 

63. N.T.—Smith v. Brown, 1 Wend. 
281. 

64h N.T.—Smith v. Brown, suprtu 

65. Ohio.—Smith v. Klbbee, 9 Ohio 
St 668. 

66. Ky.—Commonwealth v. Standard 
Oil Co., 112 S.W. 632, 129 Ky. 646, 
33 Ky.L. 1074. 

67. U.S.—Cloud V. Hewitt B.C., 5 
F.Cas.No.2,904, 8 Cranch C.C. 199. 

82 C.J. p 987 note 48. 

68. Vt—Hatch V. Robinson, 26 Vt 
787. 


69. U.S.—Cloud V. Hewitt, D.C., 5 
F.Cas.No.2,904, 3 Cranch C.C. 199. 

70. KefnslnfiT to permit IxuipeotloxL 
Refusal of employee in charere of 

motor truck loaded with quantity of 
mattresses and pillows and standing 
in public highway to permit inspec¬ 
tion of bedding at request of inspec¬ 
tor was held not in violation of stat¬ 
ute providing for Inspection thereof 
at specified places, not Including a 
truck on a public highway.—^People 
on Inf. of Deutsch v. Pantl, 299 N. 
T.S. 684, 252 App.Dlv. 509, affirmed 
14 N.E.2d 189, 277 N.T. 616. 
Ooimterfeitiiig or falsUying oertllU 
oates 

Under some statutes it is an of¬ 
fense to -counterfeit or falsify, not 
only certificates authorized or re¬ 
quired by the act, but also certificates 
required by the regulations of the 
department of agriculture.—U. S. v. 
Rohe & Bro., D.C.N.T., 218 P. 182. 
Befosal of Inspeotor to perform duty 
Pa.—Commonwealth v. Genther, 17 
Serg. & R. 136. 


71. Mo.—State v. Parsons, 12 Mo*. 
App. 205. 

32 C.J. p 937 note 54. 

72, Mo.—State v. Breeder, 90 Mot. 
App. 156. 

82 C.J. p 937 note 59. 

Absence of Inspection 
Under a statute providing for tbe* 
inspection of liquor It was held that 
the liquor sold must be alleged tO' 
have remained uninspected, and that 
It was not sufficient to allege that It 
was not Inspected In the county 
where the sale was made and that 
the cask bore no Inspector’s brand. 
—Woodworth v. State, 4 Ohio St 487. 

73- Mo.—State v. Breeder, 90 Mo.. 
App. 156. 

32 C.J. p 938 note 60. 

74. Ky.—Standard Oil Co. v. Com¬ 
monwealth, 12 K 3 ^.Li. 715. 

82 C.JT. p 938 note 61. 

75. Ohio.—Cheadle v. Stote, 4 Ohlo^ 
St 477. 
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INSPECTOR—INSTALL 


nrSPEOTOR. Defined generally as one who in- 
speots; views, or oversees; one to whom the super¬ 
vision of any work is committed; one who makes 
an official view or examination, as a military or civ¬ 
il officer; a superintendent; a supervisor; an over¬ 
seer.^ The title is applied to certain officers whose 
duties are to examine and inspect things over which 
they have jurisdiction; officers whose duty it is to 
examine the quality of certain articles of merchan¬ 
dise, food, weights and measures, etc.^ 

In manufacturing, it is a name given to a person 
whose duty it is to make tests of machinery.^ 

Particular inspectors are discussed or referred to 
in the note.** 

INSFEOTOESHIF, DEED OF. One of the meth¬ 
ods of composition by deed whereby, as stated in 
12 C-J. p 260 note 2, the property of the debtor is 
assigned for the better security of his creditors, but 
he is permitted to manage the property himself un¬ 
der the supervision or inspectorship of individuals 
appointed by the body of creditors; and it has been 
defined in English law as an instrument entered in¬ 


to between an insolvent debtor and his creditors, ap¬ 
pointing one or more persons to inspect and over¬ 
see the winding up of such insolvent’s affairs on be¬ 
half of the creditors.^ 

nrSPEOTOE TICKETS. See the C.J.S. title Ware¬ 
housemen and Safe Depositaries § 16, also 32 C«J. 
p 939 note 5. 

INSFEXIMnS. See Inspicere post. 

INSFIOERE. A Latin word meaning to look into.^ 

IKSFIOIENDO. See De Ventre Inspiciendo 26 C.J. 
S. p 1294 notes 44, 45. 

INSFIEATION. In theology, an influence directly 
and immediately exerted by the Spirit of God on 
the soul of man. In Christian theology it is used 
especially with reference to the Old and New Testa^ 
ments, which are regarded as written under the 
direct influence of Gk)d exercised on the thoughts 
and feelings of the writers.^ 

INSTALL. Generally, to place or set in a seat 


1. Pa.—Sllflea v. Austin. 168 A. 661. 

662, 104 Pa.Super. 844. 
a. Black L.D. 
a Scope of duties 

The duty sroes beyond a mere 
survey of the eye, and implies such 
tests as are necessary to ascertain 
the quality of the thing: Inspected.— 
Fidelity & Casualty Co. v. Seattle, 47 
P. 963, 964, 16 Wash. 445. 

4. Faxtioular Inspectors 

(1) Aqueduct Inspector see the C.X 

5. title Municipal Corporations S 687, 
also 48 C.J. p 865 notes 31, 32. 

(2) Boiler inspector see the C.J.S. 
title Municipal Corporations 9 687, 
also 48 C.J. p 888 notes 48, 49. 

(8) Citrus fruit Inspector see Agri¬ 
culture S 5 a. 

(4) County fruit Inspector as coun¬ 
ty officer see Counties S 100 a. 

(5) Customs Inspector see Customs 
Duties S 88. 

(6) Election inspector see Elec¬ 
tions S 208 c, with reference to his 
rlg:ht to assist voters, and 5 289, on 
recanvasB. 

(7) Inspector of articles of mer¬ 
chandise see Inspection $ 9. 

(8) Inspector of masonry, con¬ 
strued as one who holds an inspect¬ 
ing: position where there is masonry 
work in course of construction.— 
Dunne v. New York. 101 N.Y.S. 678, 
679. 116 App.Div. 881. 

(9) Inspector of vessels, hulls, and 
boilers see the C.J.S. title Shipping: 
$ 5, also 68 C.J. p 40 note 11-p 42 
note 50. 


(10) Inspector of weights and 
measures see the C.J.S. title Weights 
and Measures § 6, also 68 C.X p 156 
note 24-p 157 note 50. 

(11) Lamp Inspector see the C.J. 
S. title Municipal Corporations 9 638, 
also 48 CJ. p 860 note 45. 

(12) Lumber inspector see the C.J. 
S. title Logs and Logging, 9 42, also 
38 C.J. p 200 note 2-p 202 note 46. 

(13) Mine Inspector see the C.J.S. 
title Mines and Minerals 9 287, also 
40 C.J. p 1189 note 4'P 1140 note 12. 

(14) Police Inspector see the C.J.S. 
title Municipal Corporations 9 690, 
also 48 C.J. p 821 note 26-p 822 note 
29. 

(15) Post office inspector see the 
C.T.S. tiUe Post Office 9 16. also 49 
C.J. p 1151 notes 63, 64. 

(16) Smoke inspector see the C.J.S. 
title Municipal Corporations 9 699, 
also 43 C.J. p 887 notes 48-^1. 

(17) Street Inspector see the C.J.S. 
title Municipal Corporations 9 620, 
also 48 C.J. p 851 notes 74-76. 

5. Black L.D. 

6. N.Y.—People ex rel. Spire v. Gen¬ 
eral Committee of Republican Par¬ 
ty, 49 N.Y.S. 728, 728, 26 App.Dlv. 

839. 

(1) The preterit first person plural 
of '*insplcera”—Andrews Latln-Eng- 
llsh Lex. 

(2) It means literally "We have 
seen.’* The word is sometimes used 
in letters patent, reciting a grant, 
and beginning *’lnspexlmu8” such 
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former grant, then reciting it verba¬ 
tim, and granting such further priv¬ 
ileges as are thought convenient— 
Black L.D. 

** *XkspeximTis’ charter” 

Eng.—^Malcomson v. O'Dea, 10 H. 

L.Cas. 598, 596, 11 Reprint 1157, 12 

E.R.C. 169. 

7. Century D. 

'‘Plenary inspiration” 

(1) A doctrine which has been a 
topic for theological discussion since 
Luther’s day. It means more than 
that the Scriptures are inspired; It 
has been defined as a divine influence 
full and sufficient to secure Its end, 
the end being the perfect infallibility 
of the Scriptures in every part, as a 
record of fact and doctrine, both in 
thought and verbal expression.— 
Gudmundson v. Thingvalla Lutheran 
Church. 160 N.W. 750, 761, 761, 29 
N.D. 291. 

(2) There is a distinction between 
the ’’plenary inspiration” doctrine 
and the “full or adequate,” “verbal,” 
“mechanical,” and “dynamic” inspira¬ 
tion doctrines.—Gudmundson v. 
Thingrvalla Lutheran Church, supra. 
Other iffixases oonstiusd 

(1) “Mechanical inspiration,” as 
meaning that Dlety wrote, with the 
hand of man, the Bible from cover 
to cover.—Gudmundson v. Thingval¬ 
la Lutheran Church, supra. 

(2) “Verbal inspiration,” as mean¬ 
ing that God selected the very words 
used throughout the entire Bible.— 
Gudmundson v. Thingvalla Lutheran 
Church, supra. 



INSTALL-maTANCE 


44 C.J.S. 


or give a plaee to; to set, plaoe, or instate in an 
office, rank, or order; to establish one in a plaee or 
position.8 

In builders’ terminology, to set in place, to con¬ 
nect up, and dz ready for use;^ and, specifically ap¬ 
plied to machinery, the word has a technical mean¬ 
ing, which is to set up or fix in position for use 
or service to place machinery in that position 
where it will reasonably accomplish the purposes 
for which it is set up;ii to set or fix for use or 
service, as to install a lighting system A ^ 

In connection with public office, “installed” has 
been distinguished from “qualified.”^® 

INSTALEiATIOiN'. The ceremony of inducting or 
investing with any charge, office, or rank, as the 
placing a bishop into his see, a dean or prebendary 
into his stall or seat, or a knight into his order.^^ 
Specifically applied to public officers see the C.J.S. 
title Officers § 37, also 32 O.J. p 939 notes 14, 15. 

As applied to machinery, the word has a tech¬ 
nical meaning, and refers to the whole of a system 
of machines, apparatus, and accessories set up and 
arranged for working, as in electric lighting, trans¬ 
mission of power, etc.^6 In this sense “installa¬ 
tions” may be synonymous with “appliances.”!® 

IKSTALIiMENT. A word in common use with a 
well-accepted and definite meaning ;!7 defined gen¬ 


erally as a part of a greater amount;!® a portion 
of a wholes a part of a definite sum;!® and more 
specifically as a part of a debt due by contract and 
agreed to be paid at a time different from that fixed 
for the payment of the other part;®® a partial pay¬ 
ment of a price or debt due.®! The term neces¬ 
sarily implies the existence of a debt;®® and it is 
a word only fitly used in connection with an ascer¬ 
tained amount; especially is this tme when it is 
qualified by the word “gross.”®® The plural “install¬ 
ments” means different portions of the same debt 
payable in different successive periods as agreed 
partial payments on account of a debt due.®® 

It is equivalent to “assessment” see 6 C.J.S. p 
1025 note 34; and in connection with subscriptions 
to corporate stock is synonymous with “call” see 
Corporations § 341. 

Installment building and loan stock is discussed in 
Building and Loan Associations § 22; and other 
specific uses of the word are referred to in 32 C.J. 
p 939 note 16. 

Phrases employing the word are set out in the 
note.®® 

Other phrases as to which more recent adjudi¬ 
cations have not been found see 32 C.J. p 940 notes* 
27-29. 

INSTANCE, Primarily, a case or example brought 


8. Mo,—state ex pel. Slattery v. 
Raupp, 263 S.W. 834, 836. 303 Mo. 
684. 

9. Ark.—^Bracy Bros. Hardware Co. 
y. Herman-McCaln Const. Co., 259 
S.W. 884» 386. 163 Ark. 133. 

10. Cal.—Metzler v. Thye, 124 P. 
721. 722. 168 Cal. 95—Long v. Ul¬ 
mer Machinery Co.. 246 P. 113. 116, 
77 CaLApp. 66. quoting Corpus Ju¬ 
ris. 

Iowa.—^Bernstein y. Alcorn. 190 N.W. 
975, 976. 194 Iowa 1109. 

11. Cal.—^Long y. Ulmer Machinery 
Co.. 246 P. 118. 116, 77 Cal.App. 
66 . 

12. K.C.—Smith V. Kappas. 12 S.E. 
2d 698. 697, 218 N.C. 768. 

13. S.a—Kx parte Smith. 8 S.C. 496. 
' .619. 

14. Black L.D. 

16. Cal,—^Metzler y. Thye, 124 P. 
721, 722. 163 Cal. 96—Long y. XH- 
mer Machinery Co.. 246 P. 113. 116, 
77 Cal.App. 66, quoting Ctorpus Ju¬ 
ris. 

Iowa.—^Bernstein y. Alcorn, 190 N. 

W. 975, 976, 194 Iowa 1109. 
le. N.T.—Puelane Corporation . y. 
• Chapman Gas and AppHabce Cor¬ 
poration, 42 N.T.S.2d 107. 111. 


See also Appliances 6 C.J.S. p 76 in 
Pocket Parts. 

17. Cal.—^Kenney y. Los Peliz Iny. 
Co.. 9 P.2d 226. 228. 121 Cal.App. 
878. 

Ga.—South Georgia Mercantile Co. y. 
Lance. 86 S.S. 749. 761. 143 Ga. 680. 

18 . Mo.—^Holmes y. Royal Loan As¬ 
soc., 160 S.W. 1111, 1113, 166 Mo. 
App. 719. 

19. Ill.—Stricklin v. Kldorado Build¬ 
ing & Loan Ass'n, 280 Ill.App. 680, 
684. 

20. CaL—^Kenney v. Los Peliz Iny. 
Co.. 9 P.2d 226, 228, 121 CaLApp. 
378. 

Similarly expressed 
A portion of a debt.—^Perlno y. 
Lackawanna Steel Co., 207 N.T.S. 
666, 666, 211 App.Dly. 218. 

81. Cal.—^Kenney v. Los Peliz Iny. 
Co., 9 P.2d 225, 228, 121 Cal.App. 
378. 

22. N.Y.—Perlno y. Lackawanna 
Steel Co., 207 N.Y.S. 666. 666, 211 
App.Dly. 218. 

23. Mo.—^Holmes y. Royal Loan As¬ 
soc.. 160 S.W. Ull, 1113, 166 Mo. 
App. 719. 

24. Black L.D. 
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25. Cal.—^Kenney y. Los Peliz Inv. 

Co.. 9 P.2d 225, 228. 121 Cal.App.. 

878. 

26. Phrases oonstmed 

(1) *'Pqual annual Installment 
plan** see 30 C.J.S. p 298 note 66 (2). 

(2) “Future Installments'* general¬ 
ly see 87 C.J.S. p 1418 note 56 (7)r 
and specifically applied to compensa¬ 
tion payments see Workmen's' Com¬ 
pensation Acts § 840. also' 71 C.J. P 
881 note 68-p 882 note 70. 

(8) “Installment certificate** of In¬ 
surance company as taxable as an¬ 
nuity see the C.J.S. title Taxation S' 
90, also 61 C.J. p 203 note 28 Ca]. 

(4) ‘‘Installment contracts'* and 
“conditional sales contracts’* as syn- 
onsnnous see the C.J.S. title Sales 8 
56^8. also 56 C.J. p 1192 note 8 [b]. 

(6) “Installment payment** see tbe- 
C.J.S. title Payment S 1» also 82 C.J. 
p 940 notes 22-26. 

(6) “Installment premium plan.** 
referred to In substance In Building 
and Loan Associations S 73 b (2) (a) 
note 4. 

(7) “Installments of compensa- 
.tlon,” as being “future” to the award. 
—^Perlno y. Lackawanna Steel Co., 
207 N.Y.S. 666, 666, 211 App.Dly. 218. 
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INSTANCE—IN8TANTEB 


forward in disproof or rebuttal of a general state¬ 
ment; also an exception.27 jn the plural, enumer¬ 
ated or specified cases.^S 

As a word denoting an impelling motive, induence, 
or cause,it has been defined as meaning at the 
solicitation or suggestion of;S0 urgent or earnest 

solicitation. 31 

In pleading and practice, solicitation or sugges- 
tion,32 properly of an earnest or urgent kind.33 

In the civil and French law, a general term, des¬ 
ignating all sorts of actions and judicial demands.34 

In ecclesiastical law, causes of instance are those 
proceeded in at the solicitation of some party, as 
opposed to causes of office, which run in the name 
of the judge.35 

In Scotch law, that which may be insisted on at 
one diet or course of probation.36 

^^stance” may sometimes be used in the sense of 
''case’’ see 14 C.J.S. p 1 note 24; and it has been 
held substantially synonymous with "request.”37 It 
has been distinguished from "command” see 15 C.J. 
S. p 246 note 80. 

Phrases employing the word are set out in the 
note.38 


INSTANCE COURT. See Courts § IL 

INSTANCIA. In Spanish law, the course or prog¬ 
ress of a judicial proceeding.33 

INSTANS EST FINIS UNTUS TEMPORIS ET 
PRINCIPIUM ALTEEIUS.40 

INSTANT. Immediate; instantaneous; with no in¬ 
terval intervening.41 In a different sense, present 
or current.4 2 

INSTANTANEOUS. Done or occurring in an in¬ 
stant or without any perceptible duration of time, 
as the passage of electricity appears to be instan- 

taneous.43 

It has been distinguished from "immediate” see 
42 C.J.S. p 389 note 45. 

INSTANTANEOUSLY. In an instant; in a mo¬ 
ment; in an indivisible point of duration.^^ 

It has been distinguished from "at once” see 7 
C.J.S. p 160 note 61, and "immediately” see 42 C.J. 
S. p 393 note 7. 

INSTANTER. Forthwith, immediately, or instant¬ 
ly j46 without any delay or the allowance of any 


fl7. Webster Kew Int.D. 

28. Ga.—Padelford v. Savannah. 14 
Ga. 438, 477. 

29. Utah.—Prows v. Hawley, 271 P. 
31, 36. 72 Utah 444. 

30. Utah.—Prows v. Hawley, supra. 

31. Webster New Int.D. 

32. Ala.—Miller v. Mutual Grocery 
Co., 106 So. 396, 214 Ala. 62. 

33. Black L..D. 

34. Black UD. 

35. Black L.D. 

36. Black L..D. 

37. N.T.—Cornell v. Barney, 94 N.T. 
394. 399. 

38. Phrases oonstmed 

(1) “At his special Instance and 
request,'* construed as referring to 
something which in its nature and in 
a degree Is personal; something so¬ 
licited, suggested, or requested by 
one personally, or by another for him 
or on his behalf.—Prows v. Hawley, 
271 P. 31. 36. 72 Utah 444. 

(2) “At lits Instance and request," 
as affecting liability for services ren¬ 
dered.—Columbus, H. V. & T. R. Co. 
V. Gaffney, 61 N.B. 162, 164‘. 66 Ohio 
St 104. 

(3) “Except in those Instances in 
which power is given,*' held by the 
federal Constitution to mean except 
in the specified or enumerated cases 
In which power is granted.—^Padel- 
ford V. Savannah, 14 Ga. 488, 477.. 


39. Escrlche Diccionarlo. 

"Pzlmera InstaaoiaP* 

First instance; referring to the 
trial at nisi prius or in the court of 
original Jurisdiction.—^Escrlche Dic¬ 
cionarlo. 

<*8egn;nda Instaada” 

Second Instance; the hearing on 
appeal, usually a preliminary review. 
—^Escrlche Diccionarlo. 

»Teroera InstaaLola” 

Third instance; a final or defini¬ 
tive appeal; also a rehearing before 
the same or a higher tribunal.—^Es- 
criche Diccionarlo. 

“Absolnoldn de la Instaacia^’ or 
“absolucidn" see 1 C.J.S. p. 373 note 
4. 

40. A maxim meaning “An Instant 
is the end of one time, and the be¬ 
ginning of another."—^Black L.D. 

41. Century D. 

In logic and in law 

“An instant is not to be considered 
in law. as in logic, a point of time, 
and no parcel of time. By intend¬ 
ment of law, it may be divided and 
applied to several purposes."—Jack- 
son V. Eddy, 2 Cow., N.T., 698, 601. 
“Instant death" see 26 aJ.S. p 1048 
note 14. 

42. Black L.D. 

ZUnstxatlve phvases 

(1) “Instant case."—Black Ii.D, 

(2) **Third Monday of May in¬ 
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stant."—^Hemmer v. Wolfer, 16 N.B. 
662, 663, 124 Ill. 436. 

43. Me.—^Perkins v. Oxford Paper 
Co., 71 A. 476, 480, 104 Me. 109— 
Sawyer v. Perry, 33 A. 660, 661, 
88 Me. 42. 

Sold a descriptive term 
When used as a psirt of the trade 
name for an article of food.—^Ben¬ 
nett V. McKinley, N.Y., 66 P. 605, 
606, 18 C.C.A. 26. 

Phrases construed 

(1) “Instantaneous crime" defined 
see Criminal Law § 1 b note 11 in 
Pocket Parts, and distinguished from 
“continuous crime" see 17 C.J.S. p 
286 note 90. 

(2) “Instantaneous death," see 26 
C.J.S. p 1048 note 16, as affecting 
action under survival statutes see 
Death § 22, and as affecting recovery 
of damages for pain and suffering 
see Death § 106. 

(3) “Instantaneous seisin," Black- 
stone’s definition quoted as: “The 
seisin of the husband, for a transi¬ 
tory instant only, when the same act 
which gives him the estate conveys 
it also out of him again;" and doc¬ 
trine discussed.—^Libbey v. Tldden, 
78 N.B. 813, 816, 192 Mass. 176, 7 
Ann.Cas. 617. 

44. Century D. 

46. IlL—Smith v. Little, 68 HLApp. 
167, 160—Northrop v. McGee, 20 
HLApp. 108, 110. 



INSTANTER—INSTIGATION 


time;46 and, when taken alone, excludes all mesne 

time."* 7 

In practice, as sometimes defined by express rule 
of courts it has been said to mean "within twenty- 
four hours/^^^ When it does not mean "within 
twenty-four hours,it may mean within a reason¬ 
able time under the circumstanoes of the case with 
reference to which it is used.^® Technically, how¬ 
ever, it means within the judicial day then begun 
and "before the rising of the court,” when the act 
is to be done in court, or ‘^before the shutting of 
the office on the same night,” when the act is to be 
done in an office.^^ 

It has been distinguished from "directly” see 26 
C.J.S. p 1320 note 97, and "forthwith” see 37 C.J. 
S. p 131 note 60. 

119‘STANTLY. Legally, at once; forthwith; with¬ 
in a reasonable time. In its logical or colloquial 
sense, at the same time, or simultaneously; also 
immediately after, or without any intervening 
time.62 The term allows not a particle of delay, 
marks an interval too small to be appreciated, and 
implies without any intervention of time.53 

It has been distinguished from "immediate” see 
42 C.J.S. p 389 note 46, "immediately” see 42 C.J. 
S. p 393 note 8, "then, adtunc,”®^ and "then and 
there.”®® 

INSTAB« A Latin word meaning likeness; the 
likeness, size, or equivalent of a thing.®® 


44 C.J.S. 

IK STATU QUO. See In 42 C.J.S. p 491 notes 36-^ 
39. 

IKSTAUBUM. Latin, in old English deeds, a stock 
or store, as of cattle or other thing; the whole 
stock upon a farm, including the animals, the wag¬ 
ons, plows, and all other implements of husbandry.®? 

IKSTEAD. In the place or room; in lieu.®® The 
word is equivalent to "in its stead” see 42 C.J.S. p 
483 note 82 (21). 

Instead of. In lieu of; in the place or room of;®® 
a substitution.®® It is an expression either of sub¬ 
stitution of one thing for another or of equiva- 
lence,®! and is synonymous with "in lieu of” see In 
42 C.J.S. p 478 note 6. 

INSTIGATE. To bring about by persuasion or in¬ 
citement; to cause; to foment; to urge; to stir 
up; to stimulate to action;®® to stimulate or goad 
to an action, especially a bad action.®® 

"Instigate” has been held synonymous with "abet” 
see Abet 1 C.J.S. p 307 in Pocket Parts. 

Instigated, The past tense means made to do 
something.®^ 

It has been distinguished from "requested.”®® 

INSTIGATION. Act of instigating, or state of be¬ 
ing instigated; incitement, especially to evil;®® in¬ 
citation; urging; solicitation; the act by which one 
incites another to do something, as to commit some 
crime or to commence a suit.®? 


46. HI.—^Northrop v. McGee, supra. 

47. Mo.—State v. Clevenaer, 20 Mo. 
App. 626, 627. 

4a Ill.—^Northrop v. McGee, 20 Ill. 

App. 108, 110. 

82 aj. p 940 note 64. 

40. Tex.—Fentress v. State, 16 Tex 
App. 79, 88. 

5a Ill.—Smith V. Little, 58 Ill.App. 
167, 160. 

61. Ill.—Northrop v. McGee, 20 HI. 

App. 108, 110. 

PhxMe oonstitLed 

“Instanter and from time to time 
thereafter to which the case may 
be continued.”—^U. S. v. Fletcher, D. 
C.Tex. 279 F. 160, 168. 

Othev phzases as to which more re¬ 
cent adjudications have not been 
found see 82 C.J. p 941 notes 60-62. 

sa N.J.—State v. Manaano, 72 A. 

866, 867, 77 N.J.Law 644. 

82 C.J. p 941 note 66. 

Phrases oonstmed 

(1) 'Tnstantly on demand.”—^Mas¬ 
sey V. Bladen, L.R. 4 Bxch. 18, 14. 


(2) '^Elilled instantly.”—Justin v. 
Ketcham, 298 N.W. 294, 296, 297 
Mich. 692. 

Sa N.M.—^Borregro v. Territory, 46 
P. 849, 364, 8 N.M. 446. 

64. Bngr.—^Resina v. Brownlow, 11 
A & B. 119, 126, 39 E.C.L. 87, 118 
Reprint 368. 

55. Mo.—State v. Lakey, 66 Mo. 217, 
218—^Lester v. State, 9 Mo. 666, 
667. 

se. Black L.D. 

“Xostar dentlum” 

Like teeth.—^Black L.D. 

**l!iistar onmliuni'’ 

Equivalent or tantamount to all.— 
Black L.D. 

67. Black L.D. 

'■Tazra Instaiirsta^ 

Land already stocked.—^Bla.ck L.D. 

5& Webster New InLD. 

69. N.T.—Oruikshank v, Cruikshank, 
80 N.T.S. 8, 12, 89 Misc. 401. 

82 C.J. p 941 note 69. 

60. Mo.—Wolfson V. Baltimore Ba.«ir 
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of Kansas City, App., 167 S.W.2d 
560, 666. 

61. N.T.—Cruikshank v. Cinilkshank, 
80 N.T.S. 8, 12, 89 Misc. 401. 

62. Tex—^King* v. State, 169 S.W. 
676, 677, 74 TexCr. 668. 

63. Mo.—State v. Fraker, 49 S.W. 
1017, 1022, 148 Mo. 148. 

N.M.—^Hughes v. Van Bruggen, 105 
P.2d 494, 499, 44 N.M. 634. 
WrongfcU act implied 

To say that one "instigated” an¬ 
other to do any act Implies that the 
act Itself was wrongful. The word 
is never used properly with reference 
to a good, virtuous, lawful act.— 
Cone V. Ivinson, 35 P. 933,, 988, 4 
Wyo. 203, 240, 

64. Tex—King v. State, 169 S.W. 
676, 677, 74 TexCr. 668. 

66. Wyo.—Cone v. Ivinson, 86 P. 
983, 938, 4 Wyo. 208, 240. 

66. Webster New Int.D. 

87. Black L.D. 

Inciting to crime see Criminal Law 
8 98. 
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INSTlOATOBr-^INSTITVTE 


INSTIGATOR. One who or that which instigates; 
an inciter.®^ 

INSTINOTHTE. Of, pertaining to, or of the na¬ 
ture of, instinct; derived from, or prompted by, in- 
stmct; determined by natural impulse or propensi¬ 
ty.®® 

IN STIFULATIONIBUS OUM QTJiEBITTJB QUOD 
ACTUM SIT, VERBA CONTRA STIPULA- 
TOREM INTERPRETANDA SUNT.70 

IN STIFULATIONIBUS ID TEMFUS SFEOTA- 
TUR QUO OONTRAH1MUS.71 

INSTIRPARE. To plant or establish.72 

IN STIRPES. See 42 C.J.S. p 491 notes 40, 41. 

INSTITOR. Latin, in the civil law, a clerk in a 
store; an agent.73 

In Spanish law, a factor or a commission agent.7^ 

INSTITORIA ACTIO. Latin, in the civil law, the 
name of an action given to those who'had contract¬ 
ed with an institor to compel the principal to per- 
formance.76 

INSTITORIAL POWER. The charge given to a 
clerk to manage a shop or store.7® 


INSTITUCION. In Spanish law, the establishment 
or foundation of something; also instruction, edu- 
cation.77 

Instiiuciones, An elementary work on any sub¬ 
ject; for example, “Instituciones de derecho,” a be¬ 
ginner’s book of law.78 

INSTITUTE. 

As a Noun 

In general, that which is instituted; specifically, 
an elementary principle, a precept or rule, recog¬ 
nized as authoritative; an institution or organiza¬ 
tion for the promotion of learning, philosophy, art, 
science, or the like, as a society, academy, college, 
or technical school; also the building devoted to the 
work of such an organization.79 

In a special, technical senses in the civil law, a 
person named in the will as heir, but with a di¬ 
rection that he shall pass over the estate to another 
designated person, called the '^substitute.”®® Sim¬ 
ilarly in Scotch law, the person to whom an estate 
is first given by destination or limitations; the oth¬ 
ers, or the heirs of tailzie, are called "substi- 
tutes.”®^ 

Institutes. The plural "institutes,” is a name 
sometimes given to textbooks containing the ele¬ 
mentary principles of jurisprudence, arranged in an 
orderly and systematic manner.®® In this sense, it 


G8- Century D, 

DTezm neia inappUoatae 

To a person who, when called on 
by the police to identify a suspect, 
merely maJces an Identification, and 
does not otherwise attempt to infiu- 
ence the officers in the exercise of 
their discretion as to the prosecu¬ 
tion of the person Identified.—Camp¬ 
bell V. Yellow Cab Co., C.C.A.Pa„ 187 
F.2d 918, 921. 

60. Webster New Int.D. 
mstlnotlva action 

(1) An action is instinctive when 
it is taJcen so Instantly that it pre¬ 
cedes thought, precluding any choice 
of action.—Collette v. Boston & 
Maine R. R., 140 A. 176, 181, 88 N. 
H. 210. 

(2) Distinguished from **careles8- 
ness** see 12 C.J.S. p 1148 note 20. 
70i A maxim meaning “In stipula¬ 
tions (or obligations), when any 
Question arises as to the obligation 
undertaken, the words of the stip¬ 
ulation (or obligation) are to be- in¬ 
terpreted against the creditor in the 
obligation.*'—^Trayner Leg.Max 
Simllaxly rendered 

“In the construction of agreements 
words are interpreted against the 
person using them. Thus, the con¬ 
struction of the 'atlpulatio* Is against 


the stipulator, and the construction 
of the 'promlsslo* against the promls- 
sor.**-—Black KD. 

71. A maxim meaning “In agree¬ 
ments, reference is had to the time 
at which they were made."—^Bouvier 
L.D, 

Simllaxly rendered 

“In stipulations, the time when we 
contract is regarded.*'—Black L.D. 

7SL Black L.D. 

73. Black KD. 

74. Bscrlche Diccionarlo. 

75. Black L.D. 

76. Black L.D. 

77. Bscrlche Diccionarlo. 
"XnstltQOidn oandnioa” 

The act of conferring canonically 
some ecclesiastical' favor.—^Escrlche 
Diccionarlo. 

"InstltiicidiL oaptatorla’’ 

The designation of an heir pro¬ 
cured by his artifice.—^Escrlche Dlc- 
clonario. 

‘*X&stltnoldn oozpoxal’’ 

The act of placing one in the en¬ 
joyment of a benefice.—^Bscriche Dlc- 
cionario. 

‘‘Xnstitiioidii ds heredaro" 

The designation of an heir.—Bs- 
criche Diccionarlo. 
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78. Bscriche Diccionarlo. 

79. Webster New IntD. 

8a Black Li.D. 

81. Black KD. 

88. Black L..D. 

Fartlonlar Isistltutes 

(1) Institutes of Oalus; an ele¬ 
mentary work of the Roman Jurist 
Oaius, Important as having formed 
the foundation of the Institutes of 
Justinian. These Institutes were 
discovered by Niebuhr in 1816, in 
a “codex rescriptus** of the library 
of the cathedral chapter at Verona, 
and were first published at Berlin 
in 1820. Two editions have since 
appeared.—^Black L.D. 

(2) Institutes of Justinian com¬ 
prise one of the four component 
parts or principal divisions of the 
Corpus Juris Civills, being an el6- 
mentary treatise on the Roman law, 
in four books. This work was com¬ 
piled from earlier sources, resting 
principally on the Institutes of 
Gains, by a commission composed of 
Trlbonlan and two others, by com¬ 
mand and under direction of the em¬ 
peror Justinian, and was first pub¬ 
lished November 21, A. D. 688.— 
Black L.D. 

(3) Institutes of Lord Coke com- 



INSTITUTE—INSTITUTION 


is sometimes equivalent to “institutions.”®^ i 

As a Verb I 

To begin, commence, inaugurate, or initiate; to 
ordain, organize, or originatealso to establish,- 
found, introduce, or set up;®® to set in operation;®® 
to set on foot.87 

In connection with legal proceedings “institute^^ 
may be construed as indicating the commencement 
of the proceedings®® or, in a broader sense, to sig¬ 
nify the entire course of the Htigation.®® 

^^Institute” has been held equivalent to '^com¬ 
mence”®® and has been distinguished from “main¬ 
tain.”®! 

Instituted, The word has the well defined mean¬ 
ing®® of commenced or initiated.®® ' 

“Instituted” has been held equivalent to “com¬ 
menced” see 16 C.J.S. p 247 note 12, and has been 
distinguished from “originated.”®^ 


44 C.J.S. 

Instituting, Bringing or commencing, as “insti- 
tuting'* an action.®® 

Phrases employing the word are listed in the 
note.®® 

INSTITUTIO H.£EEDIS. Latin, in Roman law, 
the appointment of the hasres in the will, corre¬ 
sponding very nearly to the nomination of an ez- 
ecutor in English law.®7 

INSTITUTION. 

In General 

“Institution” is described as a large term®® which 
has various meanings,®® and which may carry any 
one of several significations according to the con¬ 
text,! and hence, it is somewhat difficult of precise 
definition.® It has, however, been defined generally 
as act or process of instituting, as establishment, 
foundation, or enactment;® establishment, as the 
institution of a school;* also that which is institnt- 


prlse *'the • , . four volumes by 
Lord Coke, published A. D. 1628. 
The first Is an extensive comment 
upon a treatise on tenures, com¬ 
piled by Littleton, a judgre of the 
common pleas, temp. Edward IV. 
This comment is a rich mine of 
valuable common-law learning', col¬ 
lected and heaped together from the 
ancient reports and Tear Books, but 
greatly defective in method. It is 
usually cited by the name of Co. 
Lltt., or as 1 Inst. The second 
volume is a comment upon old acts 
of parliament, without systematic 
order; the third a more methodical 
treatise on the pleas of the crown; 
and the fourth an account of the 
several species of courts. These are 
cited as 2, 8, or 4 Inst., without any 
author's name."—^Black .L.D. 

(4) Theophllus* Institutes, a para¬ 
phrase of Justinian, made. It is be¬ 
lieved. soon after A. D. 633. This 
paraphrase maintained Itself as a 
majiual of law until the eighth or 
tenth century. This text was used In 
the time of Hexablblos of Harmeni- 
pulus, the last of the Greek Jurists. 
It is also conjectured that Theophl¬ 
lus was not the editor of his own 
paraphrase, but that it was drawn 
up by some of his pupils after his 
explanations and lectures, inasmuch 
as It contains certain barbarous 
phrases, and the texts of the manu¬ 
scripts vary greatly from each other. 
—Black L.D. 

83. Black L.D. 

84. Ga.—^McLendon v. Baldwin, 144 
. S.E. 271, 272, 166 Ga. 794, citing 

Ooxpns JTiuls. 

Ky.—^Ballard v. Cash. 280 S.W. 48, 

49. 191 Ky. 812. 

8£ C.J. p 941 notes 82, 86. 


85. N.T.—^Bridges v. Koppelman, 117 
N.T.S. 806, 81)3. 63 Mlsc. 27. 

Or.—^Brown v. Portland, 190 P. 722, 
725, 97 Or. 600. 

80. Tex.—^Pranks ▼. Chapman, 61 
Tex. 678, 681. 

87. Ky.—Ballard v. Cash, 280 S.W. 

48, 49. 191 Ky. 312. 

N.T.—Bridges v. Koppelman, 117 N. 

T.S. 306, 313, 63 Misc. 27. 

88- N.C,—^Latham v. Latham, 100 S. 

B. 131, 182, 178 N.C. 12. 

Okl.—Baugh v. Little, 282 P. 459, 
460. 140 Okl. 206. 

89. OkL—^Baugh v. Little, supreu 

90. Kan.—School Bist. No. 9, King- 
man County V. Brand, 81 P. 478, 
474, 71 Kan. 728. 

91. Mass.—^National Fertilizer Co. v. 
Fall River Five Cents Sav, Bank, 
82 N.E. 671. 672, 196 Mass. 468, 14 
L.R.A.,N.S., 661, 18 AnmCas. 610. 

92. Wash.—State v. Public Service 
Commission, 136 P. 244, 76 Wash. 
487. 

93. Or.—^Brown v. Portland, 190 P. 
722, 725, 97 Or. 600. 

94. Wash.—State v. Public Service 
Commission, 136 P. 244, 76 Wash. 
487. 

95. N.C.—Latham v. Latham, 100 S. 
B. 181, 132, 178 N.C. 12. 

Pa.—Commonwealth v. Duane, 1 
Blnn. 601, 608, 2 Am.D. 497. 

96. Phrases oonstrtiea 

(1) "Criminal proceedings institut¬ 
ed," construed prospectively in a 
procedural statute, as including all 
proceedings which shall be, and none 
which have been instituted.—Post v. 
U. S., Minn., 16 S.Ct. 611, 613, 16PU. 
S. 688, 40 L.Ed. 816. 

(2) "Information . • • 
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ed," as referring to the filing of an 
Information by the prosecuting offi¬ 
cer.—State V. Robertson, 76 N.W. 87, 
40, 65 Neb. 41. 

(3) "Institute an action," as mean¬ 
ing that plaintiff must file a written 
statement of the facts on which his 
case is rested.—^Miller v. Farmers’ 
Exchange Bank of Gallatin, 67 S.W. 
2d 628, 582, 228 Mo.App. 367. 

(4) "Institute and prosecute," as 
equivalent to "bring suit” see 11 
C.J.S. p 1140 note 71. 

(6) "Institute a suit," as meaning 
to begin or commence an action; to 
set it in operation.—^Franks v. Chap¬ 
man, 61 Tex. 676, 681. 

(6) "Instituting an action," as 
meaning bringing an action. 

N.C.—Latham v. Latham, 100 S.B. 

181, 132, 178 N.C. 12. 

Pa.—Commonwealth v. Duane, 1 
Blnn. 601, 608, 2 Am.D. 497. 

(7) "Proceeding Instituted.”—^Hood 
Barrs v. Cathcart, [1896] 1 Q.B. 878, 
874—Moran v. Place, [1896] P. 214, 
217, 219—Blackbome v. Blackbome, 
L.R. 1 P. & D. 663. 

(8) “Suit instituted."—Blaln v. 
Blain, 46 Vt. 588, 648. 

97. Black L.D. 

98. Pa.—Speer v. Blalrsville School 
Directors, 60 Pa. 160, 176. 

99. Cal.—^Laubscher v. Blake, 46 P, 
2d 836, 839, 7 Cal.App.2d 876, cit¬ 
ing Corpus Juris. 

1. Ohio.—Wilson V. Licking Aerie 
No. 387 F. O. B., 136 N.E. 646, 646. 

2. Eng.—^Manchester v. McAdam. 
[1896] A.C. 600, 611. 

& Webster New Int.D. 

4. S.D.—State v. Struble, 104 N.W. 
466, 466, 19 S.D. 646. 


institut- 
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ed or established ;5 that which is set up, provided, 
ordained, established, or set apai-t for a particular 
end;® and, more particularly, as the commencement 
or inauguration of anything; the first establish¬ 
ment of a law, rule, rite, etc.; any custom, system, 
organization, etc., firmly established;*^ anything 
forming a characteristic and persistent feature in 
social or national life or habits;» also an elemen¬ 
tary rule or principle.® As indicated in the follow¬ 
ing subdivisions, the term is at times applied to the 
establishment or place where the business or opera¬ 
tions of a society or association are carried on, 
while at other times it is used to designate the or¬ 
ganized body itself;!® and sometimes it is used 
in both of these senses.!! 

In legal speech, the term implies foundation by 
law, by enactment, or by preseription.!^ 

According to the context, ‘institution” may be 
synonymous with “university,”!® or it may be used 
as meaning no more than a department or college 
of a university, located apart therefrom, and in its 
working organization distinct from it.!^ 

It has been contrasted with “bishop” see 11 C.J. J 

S. p 360 note 78. 

“Institutions” is sometimes equivalent to “insti¬ 
tutes,” denoting an elementary textbook of the 
law see ante note 83. 

In practice, “Institution” is the commencement 
of an action or prosecution,!® the bringing of an ac¬ 


tion;!® blit a mere formality, such as the filing of 
a claim, is not in itself the institution of a legal pro¬ 
ceeding.!*^ 

In the civil law, the appointment of an heir; the 
act by which a testator nominates one or more per¬ 
sons to succeed him in all his rights, active and pas¬ 
sive.!® 

In ecclesiastical law, a kind of investiture of the 
spiritual part of the benefice, as induction is of the 
temporal; for by institution the care of the souls 
of the parish is committed to the charge of the 
clerk.!® 

In political law, a law, rite, or ceremony enjoined 
by authority as a permanent rule of conduct or of 
government; a system or body of usages, laws, or 
regulations, of extensive and recurring operation, 
containing within itself an organism by which it 
effects its own independent action, continuance, and 
generally its own further development.®® 

As an Organized Entity 

-^In general. In accordance with the context, an 

“institution” has been defined as an established or 
organized society or corporation;®! an organized 
body;®® an organism for the accomplishment of an 
object;®® an association or society organized or es¬ 
tablished for promoting some specific purpose;®^ a 
foundation, as a literary or charitable institution, 
the Smithsonian Institution;®5 and, more specifi- 
cally, a corporate body or establishment instituted 


6. Webster New Int.D. 

a Ky.—^Louisville College of Phar¬ 
macy V. Louisville, 82 S.W. 610, 
611, 26 Ely.L. 826—Commonwealth 

V. Gray, 74 S.W. 702, 116 Ky. 665, 
26 Ky.L. 52. 

7. Black L.D. 

& Wash.—State v. Clausen, 148 P. 
28. 88, 86 Wash. 260, Ann.Cas.l916B 
810. 

9. Black L.D. 

la Ohio.—State v. Edmondson, 106 
N.E. 41, 44, 88 Ohio St 625. 

11. Ohio.—^Myers v. Benjamin Rose 
Inst., 110 N.B. 929, 930, 92 Ohio St 
238—Gerke v. I^rcell, 26 Ohio St. 1 
229, 244. 

12 . Wis.—Dodge V. Williams, 60 N. 

W. 1103, 1107, 46 Wls. 70. 

13. Minn.—^Nobles County v. Ham¬ 
line University, 48 N.W. 1119, 1120, 
46 Minn. 816. 

See also C.J.S. title Taxation S 287. 

also 61 C.J. p 472 note 96 [a] (1). 
^'University** defined see Colleges and 
Universities S 1- 


14. N.T.—In re Durand, 87 N.B. 677, 
678, 194 N.T. 477. 

See also the C.J.S. title Wills § 688. 

15. Black L.D. 

InstltntioxL and proseoution. 

The Institution and prosecution of 
a legal proceeding in a court, plainly 
comprehends the filing of a proper 
complaint, process for bringing the 
necessary parties into court, and Ju¬ 
dicial inquiry according to the usual 
rules and practice of courts.—^Zanes¬ 
ville V. Zanesville Tel. & Tel. Co., 
69 N.B. 781, 786. 64 Ohio St. 67, 83 
Am.S.R. 726, 62 L.RA. 160. 

16. Pa.—Commonwealth v. Duane, 1 
Blnn. 601, 608, 2 Am.D, 497. 

17. U.S.—Lynch v. Hogan, D.C.Cal., 
60 F.Supp. 356, 367. 

18. Black L.D. 

19. Black L.D. 

20. Black L.D. 

21. Aria.—Prescott Courier v. Board 
of Sup*rs of Yavapai County. 67 P. 
2d 483, 486, 49 Ariz. 423—Conrad 
V. Maricopa County, 12 P.2d 613, 
61.4, 40 Ariz. 890. 

Cal.—In re Peabody’s Estate, 70 P.2d 
249, 260, 21 CaLApp.2d 690. 
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Iowa.—Samuelson v. Horn, 266 N.W, 
168. 169, 221 Iowa 208. 

22. Ohio.—^Wilson v. Licking Aerie 
No. 387 F. O. B., 136 N.B. 646, 646. 

82 C.J. p 942 note 17. 

23. Cal.—In re Sutro. 102 P. 920, 

' 922, 166 Cal. 727. 

32 C.J. p 942 note 16. 

24. Ky.—^Kentucky Female Orphan 
School V. Louisville, 36 S.W. 921, 
925. 100 Ky. 470, 19 Ky.L. 1916, 40 
L.HA. 119. 

32 C.J. p 942 note 14. 

Similarly expressed 

(1) An established or organized 
society.—U. S. v. Payne, 20 App.D.C. 
606, 614. 

(2) A system, plan, or society es¬ 
tablished either by law, or by the 
authority of individuals, for promot¬ 
ing any object, public or social. 

Bng.—Manchester v. McAdam, [18963 

A.a 600. 507. 611. 

N.B.—In re McClellan, 46 N.B. 161, 
179. 

25. Ariz.—Prescott Courier v. Board 
of Supervisors of Yavapai County, 
67 P.2d 483, 486, 49 Ariz. 428. 

Iowa.—Samuelson v. Horn, 266 N.W. 
168, 169, 221 Iowa 208. 
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and organized for public use.^^ In this sense^ ^^in¬ 
stitution,” may refer to, or signify, the organiza¬ 
tion or entity that owns the buildings or proi)erty 
rather than the property itself.27 It may be con¬ 
ceded that a natural person or a private individual 
cannot usually be said to be an ^'institution,”28 and 
so, in construing exemption statutes, it has some¬ 
times been held that a charitable hospital, owned 
and operated by an individual, is not within the 
statute because property owned by one individual 
cannot be property “belonging to an institution ;”29 
but sometimes it has been held that property owned 
by an individual and exclusively used by him for a 
private college may properly be described as be¬ 
longing to an “institution” for the education of 

youth.80 

Under particular circumstances', it has been said 
that the government of a state,^^ the legislature,^^ 
and a public highways departments^ are “institu¬ 
tions;” but that a school district is not.S4 

-^As public or private. Although the word has 

sometimes been employed to distinguish between 
corporations or societies which are established as 


asylums or homes for benevolent or charitable pur¬ 
poses, and those which are private in their character, 
and are organized for literary or religious objects,S5 
the use of the word “institution” does not neces¬ 
sarily point to a public, as distinguished from a 
private, organization,®® for an institution may be 
either public or private,®*^ that is, it may be private 
in its character, designed for profit to those who 
compose the organization, or public and charitable 
in its purposes;®® and the term is not restricted to 
state institutions;®® but it has been said that, when 
not used in a context indicating a broader scope, it 
may well be held to denote primarily organizations 
created for a public purpose.^® 

-^Denoting permanency. The term may be em¬ 
ployed as referring to an organization which is per¬ 
manent in its nature, as contradistinguished from 
an undertaking which is transient and temporary 
a permanent establishment, as contradistinguished 
from an enterprise of a temporary character.^® 

As Place, Property, or Other Physical Things 
In legal and colloquial use, the word admits of 


ae. D.C.—S. V. Payne, 20 App. 
B.C. 600, 614. 

Iowa.—Samuelson v. Horn, 265 N.W. 

168, 169, 221 Iowa 208. 

27. Tex.—state v. Settegast, Civ. 

App.. 227 S.W. 268, 266. 
my 'be 'both 

It is not a complete definition to 
define the word as simply a build¬ 
ing or a plant, or a body corporate; 
It may be all these, but, more broadly 
speaking, it is that which is set up, 
provided, ordained, established, or 
set apart for a particular end, espe¬ 
cially of a public character or affect¬ 
ing the community.—^Louisville Col¬ 
lege of Pharmacy v. Louisville, 82 S. 
W. 610, 611, 26 Ky.L. 826—Common¬ 
wealth V. Gray. 74 S.W. 702, 116 Ky. 
665, 25 Ey.L. 62. 

2& N.D.—Bngstad v. Grand Forks 
County. 84 N.W. 677. 578, 10 N.D. 
54. 

Pa.—Speer v. Blairsville School Di¬ 
rectors, 50 Pa. 150, 176. 

A OathoUo bishop is not an **in- 
stitution" within the meaning of a 
statute which provides that no per¬ 
son leaving a wife, child, or parent 
shall devise or beaueath to such in¬ 
stitution or corporation more than 
one fourth of his estate after pay¬ 
ment of his debts. The word ''in¬ 
stitution** manifestly has reference 
to an association similar to a corpo¬ 
ration and not to an individual in 
trust for charitable uses.—^Rine v. 
Wagner, 118 N.W. 471, 478, 186 Iowa 
626. 

20 . N.D.—^Engstad v. Grand Forks 


County, 84 N.W. 677, 678, 10 N.D. i 
64. I 

30. Miss.—City of Jackson v. Pres¬ 
ton, 47 So. 547, 549, 98 Miss. 866, 
21 L.R.A.,N.S.. 164. 

31. Pa—Speer v. Blairsville School 
Directors, 60 Pa 160, 176. 

32. WcLsh.—State v. Clausen, 148 P. 
28. 88, 85 Wash. 260, Ann.Cas.l916B 
810. 

33. Wash.—State v. Clausen, supra. 

34L Cona—^Bassett v. Carroll, 81 A. 
1018, 1018, 85 Cona 23, AnaCas. 
1913A 388. 

3& N.T.—New York Bible Soc. v. 
Budlong, 25 N.Y.S. 68. 70, 80 Abb. 
N.Cas. 139. 

36. Cal.—^In re Feabody*B Estate, 70 
P.2d 249, 250, 21 Cal.App.2d 690. 
N.Y.—In re Frasch's Will, 156 N.B. 
666 , 669, 246 N.Y. 174—In re Erd¬ 
mann's Estate, 16 N.Y.S.2d 265, 
267, 172 Mlsc. 806. 

82 C.J. p 948 note 81. 

XTsed with gxiAlif^ring words 

(1) "A benevolent institution may 
not, in a legal sense, be a charitable 
institution.*’—^Thomson v. Norris, 20 
N.J.Eq. 489, 624. 

(2) The word “educational** quali¬ 
fying the word “institution,** does not 
necessarily describe a public or char¬ 
itable institution. 

Cal.—^In re Sutro, 102 P. 920, 922, 
166 Cal. 727, 786. 

N.Y.—In re Shattuck, 86 N.E. 455, 
456, 193 N.Y. 446. 

(8) The words “religious'* and 
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“eleemosynary,** when* used to de¬ 
scribe institutions, necessarily show 
that the work to be performed by 
said institutions is charitable and 
public and not private.—^In re Shat¬ 
tuck, supra. 

37. S.D.—State V. Struble, 104 N.W. 
466, 466, 19 S.D. 646. 

8 a Cal.—^In re Peabody's Estate, 70 
P.2d 249, 260, 21 Cal.App.2d 690. 
Iowa.—Samuelson v. Horn, 266 N.W. 

168, 169, 221 Iowa 208. 

82 C.J. p 948 notes 88, 84. 

39. Cal.—^Laubscher v. Blake, 46 P. 
2d 886, 839, 7 Cal.App.2d 376, cit¬ 
ing Oorpiui Juris. 

40. N.Y.—In re Frasch*s Will, 166 
N.E. 656, 659, 245 N.Y. 174—In re 
Erdmann's Estate, 16 N.Y.S.2d 266, 
267, 172 Mlsc. 806. 

SlnUlaily expressed 

The word, used in its ordinary and 
well understood meaning, carries 
with it, at least prlma facie, the idea 
of some public service or use which 
it is designed to serve.—^In re McClel¬ 
lan, 46 N.B. 161, 179. 

41. Ohio.—^Humphries v. Little Sis¬ 
ters of Poor, 29 Ohio St 201, 206. 

Penusaent use implied 

“Erected for the use of a literary 
or scientific Institution,** held to im¬ 
ply more than the application of the 
property for the time being, merely, 
to educational uses.—^Indianapolis v. 
Sturdevant, 24 Ind. 891, 895. 

48. Ind.—^Indianapolis v. Sturdevant 
I supra. 
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application to physical things.^s Thus sometimes 
^^institution’’ is used as descriptive of the establish¬ 
ment or place where the business or the operations 
of an association or society are carried on^^^ and 
not as designating the organized corporate body or 
association;^^ and it is then defined as a building 
or the buildings occupied or used by such organi¬ 
zation an establishment, especially one of a pub¬ 
lic character,^ 7 affecting a community.48 The term 
generally embraces the property belonging to the 
institution and may include not only its proper¬ 
ty, but also all of its legitimate activities that are 
consistent with, and in the furtherance of, the pur¬ 
poses for which it was oiganized-^O 

In Phrases 

^^Institution of learning/* A term which includea 


every description of enterprise undertaken for ed¬ 
ucational purposes which is of a higher grade than 
the public schools; also the property dedicated to 
such uses and purposes but, as used in a par¬ 
ticular statute, it does not include public and pri¬ 
vate schools of inferior grade where instruction is 
given in the rudimentary branches of education.®^ 

Literary institution/* One where the positive 
sciences are taught, or persons eminent for learn¬ 
ing associate, for purposes connected with their pro- 
fessions,58 the paramount object of the institution 
determining its character.^^ 

‘‘Private institution/* An institution created or 
established by private individuals for their own 
private purposes.®^ 


43. Ohio.—^Benjamin Hose Inst. v. 

Myers, 110 N.B. 924, 927, 92 Ohio 

St 262. 1..R.A.1916D 1170. 

32 C.J. p 942 note 21. 

44. Ky.—Kentucky Female Orphan 

School V. Louisville, 86 S.W. 921, 

925. 100 Ky. 470, 19 Ky.L. 1916. 40 

L.HA. 119. 

82 C.J. p 943 note 22. 

Sliiillazly expressed 

(1) Sometimes It is used to denote 
merely the local habitation or the 
headcLuarters of the institution.— 
Manchester v. McAdam, [18963 A.C. 
500, 511, 612. 

(2) “We think it clear that by use 
of the word 'institutions' in . . . 
the Constitution it was Intended to 
designate the places where, and the 
means by which, the afflictions of the 
persons referred to may be relieved, 
although the term is sometimes used 
as descriptive of the establishment 
where the operations of an associa¬ 
tion are carried on, and at other 
times it is used to designate the or¬ 
ganized body."—State v. Fdmondson, 
106 N.E. 41, 44, 88 Ohio St. 626. 
Held to be Institiitloxui 

(1) "Hospitals, almshouses, asy¬ 
lums for the Insane, for the deaf and 
dumb, or the blind, orphan asylums, 
homes of the various kinds, soup- 
houses, etc., permanently established 
and open, without charge, to the 
whole public, or to the whole of the 
classes for whose relief they are 
Intended or adapted, are institutions 
- . . irrespective Of their owner¬ 
ship, and without regard to whether 
they have behind them, or connected 
with them, any Institution in the 
personal or ideal sense of the term, 
or not."—^Richmond County Academy 
V. Bohler. 7 S.BI 688, 684, 80 Ga. 169. 

(2) A road is a physical institution 
built by the state in the exercise of 
its sovereign duty to promote the 
convenience and^ necessities of the 
citizen as well as the common wel¬ 


fare."—State V. Clausen, 148 P. 28. 
83, 86 Wash. 260, Ann.Cas.l916B 810. 

46. Md.—^United Hallways & Elec¬ 
tric Co. of Baltimore v. State, 49 
A. 656, 657, 93 Md. 680, 62 L.R.A. 
772—^Baltimore App, Tax Ct v. St. 
Peter's Academy, 60 Md. 321, 846. 

4ft Arlz.—^Prescott Courier v. Board 
of Supervisors of Yavapai County, 
67 P.2d 488, 486, 49 Arlz. 423— 
Conrad v. Maricopa County, 12 P. 
2d 613, 614, 40 Arlz. 390. 

Iowa.—Samuelson v. Horn, 265 N.W. 
168, 169, 221 Iowa 208. 

47. Arlz.—Prescott Courier v. Board 
of Supervisors of Yavapai County, 
67 P.2d 488,'486, 49 Arlz. 428. 

Iowa.—Samuelson v. Horn, 265 N.W. 

168. 169, 221 Iowa 208. 

Ohio.—^Benjamin Rose Inst. v. Myers, 
110 N.E. 924. 927, 92 Ohio St 262. 
L.R.A.1916D 1170. 

S.D.—State v. Struble, 104 N.W. 466, 
466, 19 S.D. 646. 

32 C.J. p 948 notes 26, 27. 

4ft Wash.—State v. Clausen, 148 P. 
28, 88, 85 Wash. 260, Ann.Caal916B 
810. 

32 C.J. p 948 note 27. 

49. Ohio.—Wehrle Foundation v. 
Evatt, 49 N.E.2d 62, 65, 141 Ohio 
St. 467. 

All the property 

The term comprehends not only a 
building, and the ground covered by 
it, but adjacent ground which is rea¬ 
sonably necessary or appropriate to 
the purposes and objects in view, 
and which is used directly for their 
promotion and accomplishment— 
State V. St Barnabas Hospital, 104 
N.W. 651, 662, 96 Minn. 489—^Henne¬ 
pin County V. Gethsemane Church, 8 
N.W. 696, 696, 27 Minn. 460, 88 Am. 
R. 298. 

60. Ky.—Corbin Y. M. C. A. v. Com¬ 
monwealth, 205 S.W. 888, 889, 181 
Ky. 384. 

Sinillarly expressed 
Sometimes it comprehends every¬ 
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thing that goes to make up the In¬ 
stitution, everything belonging to the 
undertaking in connection with the 
purpose which Informs and animates 
the whole.—Manchester v. McAdam, 
[1896] A.C. 600, 611, 612. 

61. Ill.—^McCullough V. Peoria Coun¬ 
ty. 66 N.B. 686, 686, 188 HI. 878. 

32 C.J. p 948 note 88. 

Term may ismlude 

(1) A gymnastic association.—Ger¬ 
man Gymnastic Assoc, v. Louisville, 
80 S.W. 201, 26 Ky.L. 2105, 66 L.R.A. 
120 . 

(2) A library company.—^Philadel¬ 
phia Librair Co. v. Donohugh, 12 
Phils., Pa., 284, 286. 

(8) The historical club of a coun¬ 
ty.—^In re Montgomery County His¬ 
torical Society. 18 Montg.Co., Pa., 206, 
206. 

62. HI.—^McCullough V. Peoria Coun¬ 
ty, 66 N.E. 686, 686, 183 HI. 878. 

63. Ind.—^Indianapolis v. McLean, 8 
Ind. 828. 332. 

64. Held not to oonstitnte 

"The paramount object of the pe¬ 
titioner is the dissemination of the- 
osophlcal ideas, and the procuring of 
converts thereto. Everything else 
is subordinate. The fact that, in 
furtherance of this object, books are 
collected, instruction given, and lit¬ 
erary work done, does not make the 
petitioner a literary institution. To 
hold otherwise would be to permit 
any seven men who believed in any 
particular theory on any subject to 
live free from taxation, by forming 
a corporation, buying a house, living 
in it. editing a newspaper, and writ¬ 
ing articles to other newspapers In 
favor of their views, with the hope 
of gaining converts."—^New England 
Theosophlcal Corporation v. City of 
Boston. 61 N.B. 466, 467, 172 Mass. 
60, 42 L.R.A. 281. 

66. XJ.S.—^Memnlngton v. Hocking 
Valley R. Co.. C.C.Ohlo, 183 F. 133, 
168. 
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Distinguished from ''public mstitution.”56 

"^Public institution” A public institution is any 
organized activity created or established by law or 
public authority.57 

*^Scientific institution” An institution for the 
advancement or promotion of knowledge.^® While 
the term "scientific," in this connection, may not be 
limited to the physical sciences, to make an institu¬ 
tion scientific it should be devoted either to the sci¬ 
ences generally, or to some department of science 
as a principal object, and not merely as an unim¬ 
portant incident to its important objeots.59 The 
phrase has been held to include a medical college, 
as it is designed to give instruction in the science 
of medicine,®^ but not a corporation whose purpose 
is the dissemination of theosophical ideas.®^ 

Other phrases employing the word are listed in 
the note,®® 

Still other phrases as to which more recent ad¬ 
judications have not been found see 32 C.J. p 943 
note 39-p 944 note 47. 


INSTITUTIOITES. Latin, institutions or institutes; 
works containing the elements of any science.®® 

nrSTBUOOIOir. in Spanish, generally, instruction 
or education.®^ 

In Spanish law, it is a technical term which in¬ 
cludes all the formal steps, processes, and proofs re¬ 
quired to bring a cause to final judgment.®® 

INSTRUCT. Primarily, to furnish with directions; 
to give special knowledge or information to; to in¬ 
form; to impart knowledge to, especially methodi¬ 
cally; to teach; also to discipline;®® to command, 
direct, or order.®^ 

In more specific applications, to convey informa¬ 
tion, as a client to an attorney or as an attorney to 
a counsel; also to authorize one to appear as an 
advocate; and, as technically used in the course of 
a trial, to give a ease in charge to the jury.®® 

When used in the sense of direct, the term implies 
that the direction must be obeyed.®® 


Ohio.—Toledo Bank v. Bond. 1 Ohio 
St. 622, 648. 

U.S.—^Manningrton v. Hocking 
Valley R. Co.. C.C.Ohlo. 183 F. 183, 
153. 

Ohio.—^Toledo Bank v. Bond, 1 Ohio 
St. 622, 643. 

67. Wash.—State r. Clausen, 148 P. 
28. 32, 86 Wash. 260. Ann.Cas.l916B 
810. 

Taarloiis Institutions discussed 

(1) “An educational' institution Is 

not necessarily a public . . . in¬ 

stitution.”—^In re Shattuck, 86 N.B3. 
455, 193 N.Y. 446, 455. 

(2) “A public highway is a public 
institution.”—State v. Clausen, 148 
P. 28. 33. 85 Wash. 260, Ann.Cas. 
1916B 810. 

(8) “A public institution of the 
state ... is not alone . . . 
Institutions of a physical character, 
but. also, all branches and depart¬ 
ments created by law and exercising 
any activity or function defined by 
the legislature.”—State v. Clausen, 
148 P. 28. 83, 86 Wash. 260, Ann.Cas. 
1916B 810. 

sa Hich.—^Detroit Home and Day 
School V. Detroit, 43 N.W. 693, 694, 
76 Mich. 521, 6 L.H.A. 97. 

59. Mass.—^New England Theosophi¬ 
cal Corporation v. City of Boston, 
61 N.E. 456, 467, 172 Mass. 60, 42 
Ii.R.A. 281. 

^ N.T.—^People v. Cothran, 27 Hun 
844, 345. 

See also Colleges and Universities 9 
4. 

61. Mass.—^New England Theosophi¬ 
cal Corporation v. City of Boston, 


51 N.E. 456. 457, 172 Mass. 60, 42 
L.R.A. 281. 

62. Phrases oonstmed 

(1) “Charitable Institutions.” dis¬ 
cussed generally see Charities § 2; 
and with reference to taxation see 
the C.J.S. titles Internal Revenue; 
Licenses 9 31, exemption from sales 
tax; and Taxation 9 282, also 61 
C.J. p 462 note 67-p 456 note 16, ex¬ 
emption from property taxes. 

(2) **Educatlonal Institution” see 
28 C.J.S. p 884 notes 98-3. 

(8) “Eleemosynary institutions” 
see 29 C.J.S. p 661 note 24. 

(4) "Institution of charity” may 
have two separate and distinct mean¬ 
ings, one designating a charity, or 
charitable corporation or organiza¬ 
tion, as an entity; and the other 
referring to the physical plant, build¬ 
ing or premises used and occupied by 
a charitable organization in connec¬ 
tion with its charitable objects and 
purposes.—^Toung Men's Christian 
Ass'n of Philadelphia v. City of Phil¬ 
adelphia. 11 A.2d 529, 532, 583, 139 
Pa.Super. 832. 

(6) “Institutions of public chari¬ 
ty." 

Ohio.—^Wilson t. Licking Aerie No. 

387, F. O. E., 135 N.E. 646, 646. 
Pa.—^Toung Men's Christian Ass'n 
of Philadelphia v. Philadelphia, su¬ 
pra. 

Tex.—Trinity Methodist Episcopal 
Church V. City of San Antonio, Civ. 
App., 201 S.W. 669, 670. 

(6) “Institutions of purely public 
charity."—Young Men's Christian 
Ass'n of Philadelphia v. Philadelphia, 
supra—32 C.J. p 948 note 43. 
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(7) “Literary or scientific institu¬ 
tions.” 

Me.—Orono v. Eappa Slgrma Society, 
80 A. 831, 832, 108 Me. 820. 

Wls.—^Board of Trustees of Law¬ 
rence University v. Outagamie 
County, 136 N.W. 619, 620, 160 Wls. 
244. 

(8) “Moneyed institution."—Indus¬ 
trial Corporation v. State Tax Com¬ 
mission, 106 A. 852, 868, 134 Md. 879. 

(9) “Public charitable institution.” 
—^Young Men's Christian Ass'n of 
Philadelphia v. Philadelphia, 11 A. 
2d 629, 532, 139 Pa.Super. 332. 

(10) “Sanitary institution” defined 
Health 9 1. 

(11) “Semi-public institution," as 
including private institutions organ¬ 
ized for purposes of purely public 
charity and not administered for pri¬ 
vate gain.—^Young Men's Christian 
Ass'n of Philadelphia v. Philadelphia, 
supra. 

(12) “State institution or institu¬ 
tions” see the C.J.S. title States 9 
102, also 59 C.JT. p 163 notes 67-86. 

63. Black L.D. 

64. VelftsQuez Spanlsh-Engllsh D. 
‘*InstrTiooi6xL pdblloa" 

Public instruction or education by 
the state.—Escriche Dicclonarlo. 

65. Escriche Dicclonarlo. 

66i. Webster New IntD. 

€7. N.C.—Waldroop v. Waldroop, 
103 S.E. 881. 388, 179 N.C. 674. 

68. Black L.D. . 

69. Idaho.—State v. Downing, 130 P. 
. 461, 462, 28 Idaho 640. 
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It is distinguished from “advise” see 2 C.J.S. p 
S93 note 88. 

Phrases employing the word are set out in the 

INSTEUOTION. In one sense, some degree of edu¬ 
cation as imparted in the schools.^i 

In another sense, that which is given by way of 
direction or command ;72 a direction to govern the 
conduct of a particular person,73 as an order given 
by a principal to his agent with relation to the 
business of his agency.74 

It has been held equivalent to, or S 3 rnonymous 
with, “charge” see the C.J.S. title Trial § 266, also 
11 C.J. p 293 n 87 [a] and 64 C.J. p 510 note 2 et 
seq; and, in the plural, sometimes synonymous with 
“directions” see 26 C.J.S. p 1319 note .68. 

It has been compared with, or distinguished from, 
“admonition” see the C.J.S. title Trial § 49, also 32 
C.J. p 944 note 57 [e], 64 C.J. p 511 note 9, “ad¬ 
vice” see 2 C.J.S. p 892 note 55, “authority” see 7 
C.J.S. p 1291 note 6, “hope” see 41 C.J.S. p 327 

note 94, “recommendation,”75 “regulation,”76 and 
“wish.”77 

Instruction in building contract see Contracts § 
494 b (2), also 9 C.J. p 749 note 85 [b]; instruc¬ 
tion to agent as distinguished from his authority 
see Agency § 94; and instruction to servant by giv¬ 


ing of a signal see the C.J.S. title Master and Serv¬ 
ant § 341, also 39 C.J. p 652 note 32 [f] (1). 

In French criminal Unv. The first process of a 
ei-iminal proseeution.78 

Phrases employing the word are set out in the 
note. 7 9 

INSTEUMENT. 

In General 

A generic word^® of general and inclusive im- 
port.8i 

As indicated in the following subdivisions, it has 
the ordinary or primary meaning of means, imple¬ 
ment, or device, and a secondary technical meaning 
of document or writing. 

Ordizlary Primary Sense 

In this sense an instrument has been defined as 
meaning that by means of which something is done; 
one who, or that which, is made a means or caused 
to serve a purpose;82 the agent or means of any¬ 
thing; 82 and, more specifically, the means, or the 
implement or tool, by which work is done;84 a ma¬ 
terial thing or mechanical device for performing 
work or producing an effect; a tool, utensil, or im¬ 
plement, especially an implement or mechanism for 
scientific or professional purposes, as distinguished 
from a device, tool, or machine for industrial use;85 


TO. PhTMes construed 

(1) “Instructed by the court to 
testify,'* as equivalent to “called to 
testify" see 12 C.J.S. p 885 note 27. 

(2) “Instructed ... In the 
general rules of arithmetic,” not 
equivalent to *‘taught ... to ci¬ 
pher" see 14 C.J.S. p 1120 note 1. 

(3) “Instruct the jury to acquit,” 
contrasted with ‘‘advise the jury to 
acquit."—People v. Daniels, 38 P. 
720, 721. 105 Cal. 262—People v. 
Horn. 11 P. 470. 70 Cal. 17. 

f4) “Peremptorily Instruct the 
jury,” as dlatlngrulshed from a de¬ 
murrer to the evidence.—Bberstadt v. 
State. 45 S.W. 1007. 1008, 92 Tex. 94. 

(5) “Vote not to instruct," con¬ 
trasted with “vote to Instruct not 
to."—Stoughton V. Paul, 53 N.B. 272, 
273. 178 Mass. 148. 

71. Conn.—St. John's Parish v. 
Bronson. 40 Conn, 76. 76, 16 Am.R 
17. 

72. Webster New Int.D. 

78. U.S.—Liandram's Case, 16 Ct.Cl. 
74. 86. 

74. Black luD. 

See also generally Agency S 94. 

76. N.J.—Condit v. Resniolds, 49 A. 
540. B41. 66 N.J.Law 242. 
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76. U.S.—Landram's pase, 16 Ct.Cl. 
74. 86. 

N.Y.—Christopher v. New York, 13 
Barb. 587. 573. 

77. N.J.—Condit v. Reynolds. 4® A. 
540. 541. 66 N.J.Law 242. 

78. Black L.D. 

“Jnges d’liuitractio&” 

Officers subject to the “procureur 
imperial" or “general,” who receive 
in cases of criminal offenses the com¬ 
plaints of the parties injured, and 
who summon and examine witnesses 
upon oath, and, after communication 
with the "procureur imperial,'* draw 
up the forms of accusation. They 
have also the right, subject to the 
approval of the same superior officer, 
to admit the accused to ball.—Black 
L,D. 

79. Phrases oonstxned 

(1) “Binding instructions” see 11 
C.J.S. p 848 note 15. 

(2) “Charge and instruction,” con¬ 
strued in a will as expressing more 
than hope, wish, or advice, and as 
having an Imperative significance 
which may not rightfully be disre¬ 
garded or resisted.—Condit v. ReyTi- 
olds, 49 A. 540, 641. 66 N.J.Law 242. 

(3) “Instruction to the jury” see 
the C.J.S. titles Criminal Law S 1189. 
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and Trial S 2S6, also 32 C.J. p 944 
notes 54-57. 

(4) “Peremptory instruction” see 
the C.J.S. title Trial § 249. also 64 C. 
J. p 511 note 8. 

(5) “Private Instructions.**—^New¬ 
man-v. Lee, 84 N.T.S. 106. 107. 87 
App.Dlv. 116. 

(6) “Public Instruction” see gen¬ 
erally Schools and School Districts 
S 12 et seq, also 56 C.J. p 177 note 
14 et seq. 

(7) Secret or private instructions 
to agent see Agency 9 96. 

80. Ala.—Williams v. State, 40 So. 
405, 407, 144 Ala. 14. 

Ind.—Patterson v. Churchman, 28 
N.B. 1082. 1083, 122 Ind. 379. 

81. Iowa.—Baker v. Maxwell, 168 
N.W. 160, 181, 188 Iowa 1192. 

82. N.Y.—People v. Rouss, 118 NT. 
S. 488. 489, 68 Misc. 135. 

32 C.J. p 945 notes 68, 65. 

83. Pa.—^Matter of Potts. 1 Ashm. 
840. 843. 

84. U.S.—U. S. V. Kimball Dental 
Mfg. Co.. 19 Ct.Cust. & PatApp. 
868. 357—U. S. v. Bliss. B Cust.App. 
433. 440. 

85. U.S.—U. S. V. Kimball Dental 
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also a tool used for any work or purpose.86 The 
term has been held to include a very wide range of 
implements reasonably fitted or employed as means 
of making their owner^s labor in his chosen employ¬ 
ment more effective,87 some examples of which are 
set out in the note.88 

The plural, ^'instruments,” has been held synony¬ 
mous with "tools,” especially when applied to things 
rather than persons,89 and also has been compared 
with, or distinguished from, "tools.”®® 

“Instrument” in connection with abortion see 
Abortion § 6 b; and "instruments” within exemp¬ 
tion statutes see Exemptions §§ 38, 46, 54; and 
within the prohibition of the carrying or possession 
of particular instruments or weapons see the C.J.S. 
title Weapons § 6, also 68 C.J. p 26 note 36. 

-^In music. An "instrument” in music has been 

defined as a mechanical contrivance for the produc¬ 
tion of musical sounds a device pertaining to 
music or the performance of music; a musical in¬ 
strument, such as the mechanical player pianos®® or 
phonographs and phonograph records.®® 

-^Phrases. In its primary sense the word oc¬ 
curs in several phrases. 

^‘Mechanical instruments or implements** Defined 
as meaning instruments the principal use of which 
Is in the trades and arts, including, for example, 
the ordinary knife, as distinguished from the sur¬ 
geon’s knife ;®^ and, in a broader sense, as including 
instruments for practical use in the arts and pro¬ 
fessions, such as the instruments commonly used by 
surgeons, physicians, surveyors, and navigators. 


ete.®5 The term has been compared with, or dis¬ 
tinguished from, "philosophical instruments or ap¬ 
paratus”®® and "scientific instruments.”® ^ 

“Optical instrument.** An instrument designed 
to act upon light, especially one involving refiec- 
tion, refraction, or polarization.®® Optical instru¬ 
ments have been classified into microscopes, tele¬ 
scopes, and instruments designed to project on a 
screen a magnified or diminished image of any ob¬ 
ject which can thereby be either depicted or ren¬ 
dered visible to a crowd of spectators.®® It has 
been held to include a polariscope,^ and not to in¬ 
clude a toy magic lantern, small, slightly made and 
not substantial enough to be considered an instru¬ 
ment for use by mature persons.® 

Optical instruments within Tariff Acts see Cus¬ 
toms Duties § 34 notes 25, 26. 

“Philosophical instruments or apparatus** In¬ 
struments or apparatus involving the illustration 
of some principle of natural philosophy or natural 
science,® especially those used in making observa¬ 
tions, experiments, or discoveries, or, more specifi¬ 
cally, such as are more commonly used for the pur¬ 
pose of making observations and discoveries in na¬ 
ture, and experiments for developing and exhibiting 
natural forces, and the conditions under which they 
can be called into activity,^ as, for example, an as¬ 
tronomical telescope, a compound microscope, or 
a Ehumkorf coil.® It has been held not to include 
an ophthalmoscope used by an oculist in the prac¬ 
tice of his profession.® The term has been com¬ 
pared with, or distinguished from, "mechanical in¬ 
struments or implements” see supra note 96, and 
"scientific instruments.”^ 


Mffir. Co., 19 CtCust. & Pat.App. 
358, 867. 

80. Ala.—Hurst v." State, 79 Ala. 66, 

68 . 

87. Iowa.—Baker v. Maxwell, 168 N. 
W. 160, 181, 188 Iowa 1192. 

88. Held to include 

(1) A fishing net with an Illegally 
small mesh.—Jones v. Davies, [1898] 
1 Q.B. 406. 408. 

(2) A rock.—Williams v. State, 40 
So. 406, 407, 144 Ala. 14. 

(3) The snakes of a snake charm¬ 
er.—U. S. V. Magnon, N.Y., 71 F. 293, 
294, 18 C.C.A. 48. 

89. Vt—State v. Bowman, 6 Vt. 694, 
696. 

90. Iowa.—^Baker v. Maxwell, 168 N. 
W. 160, 161, 183 Iowa 1192. 

91. N.Y.—^People ex rel. Kahan v. 
JafEe, 35 N.Y.S.2d 104, 106, 178 
Mlsc. 528. 

98. U.S.—^iEjollan Co. v. Hftllett & 


Davis Plano Co., C.C.Mass., 184 F. 
872, 880. 

9a N.Y.—^People ex rel. Kahan v. 
Jalle, 36 N.Y.S.2d 104. 106, 178 
Mlsc. 523. 

94. U.S.—^In re Massachusetts Gen¬ 
eral Hospital. C.C.Mass., 95 F. 978, 
977. 

Snumeration of articles held to he 
mechanical instruments. 

U.S.—^Robertson v. Oelschaeger, N.Y., 
11 S.Ct 148, 137 U.S. 436, 84 L.Ed. 
744. 

96. U.S.—Robertson v. Oelschlaeger, 
supra. 

9a U.S.—^Robertson v, Oelschlaeger, 
supra 

97. U.S.—In re Massachusetts Gen¬ 
eral Hospital, G.C.Maas., 96 F. 973, 
977. 

8a U.S.—^U. S. V. International For¬ 
warding Co., 9 CustApp. 166, 157 
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—U. S. V. Bliss, 6 Cust.App. 488, 
439. 

99. U.S.—^U. S. V. Bliss, supra. 

1. U.S.—^U. S. V. International For¬ 
warding Co., 9 Cust-App. 166, 167. 

a U.S.—Borgfeldt v. U. S., C.C.N.Y., 
124 F. 467, 468. 

a U.S.—^Manasse v. Spalding, C.C. 
Ill., 24 F. 86. 

4, U.S.—^Robertson v. Oelschlaeger. 
N.Y., 11 S.Ct. 148, 137 U.S. 436, 
34 Li.Ed. 744. 

5. U.S.—^Robertson v. Oelschlaeger, 
supra 

Ennmeration of articles held to he 
philosophical Instruments 

U.S.—^Robertson v. Oelschlaeger, su¬ 
pra 

a U.S.—Robertson v. Oelschlaeger, 
supra 

7. U.S.—In re Massachusetts Gener¬ 
al Hospital, C.C.Mass., 96 F. 978, 
976. 
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INSTRUMENT 


Construed within the Tariff Acts see Customs Du¬ 
ties § 62 note 92. 

‘‘Scientific instruments/* Two principal defini¬ 
tions have been given for this phrase, one consid¬ 
ering the use of the instrument and the other the 
intrinsic character or nature as the determining 
factor.^ From the latter standpoint the phrase has 
been defined as any instrument which, in ordinary 
definition or in the acceptation of experts, would 
fall within that category, and it has been said that 
what is and what is not such an instrument is to be 
determined according to the nature of the thing it¬ 
self, and not necessarily according to the use for 
which it is primarily designed or in which it is 
primarily employed;9 and from the standpoint of 
use it has been defined as embracing such instru¬ 
ments as are specially designed for use, and prin¬ 
cipally employed, in any branch of science, either 
for the purpose of observation, experiment, or in¬ 
struction, or in connection with the professional 
piuctice of a particular science.^^ The term has< 
been compared with, or distinguished from, ^^me¬ 
chanical instruments or implements’^ see supra note 
97, and "philosophical instruments or apparatus” 
see supra note 7. 


See also Customs Duties § 34 note 82. 

Other phrases are set out in the note.^l 

As a Document or Writing 

The word "instrument” has a technical meaning 
in lawi2 in the sense of a writing.is While the 
term is most frequently used to denote something 
reduced to writing, as a means of evidence,!^ it is 
not necessarily confined, in law, to any particular 
class of legal documents,^® and it may include not 
only written instruments and writings, but also en¬ 
graved or printed instruments.^® In this sense "in- 
etrument” has been defined or employed as mean¬ 
ing anything reduced to writing;i7 a document 
a formal legal writing;!® an instrument of writ¬ 
ing or a written instrument, more particularly, a 
document of a formal or solemn character ;20 a 
writing as the means of giving formal expression 
to some act,®! a document or writing which gives 
formal expression to a legal act or agreement, for 
the purpose of creating, securing, modifying, or 
terminating a right;®® a writing executed and de¬ 
livered as the evidence of an act or agreement;®® 
a writing expressive of some act, contract, process 


& U.S.—^In re Maasachuaette Gen¬ 
eral Hospital. C.C.Mas8., 95 F. 973, 
977. 

9. U.S.—^U. S. V. Presbyterian Hos¬ 
pital, N.T., 71 F. 866, 868. 18 C.a 
A. 838. 

IQ. U.S.—^In re Massachusetts Gen¬ 
eral Hospital, C.C.Mass., 95 F. 973, 
977. 

11. Phrases oonstroed. 

(1) *'By means of a knife or other 
Instrument.”—Lee v. State, 148 S. 
W. 667, 66 Tex.Cr. 667, 40 L.R.A., 
N.S., 1182. 

(2) "Dental Instrument,” construed 
as having: a broader meaning than 
an Instrument used In operating on 
the human organism, and as Includ¬ 
ing a dental articulator, or Instru¬ 
ment for matching upper and lower 
dentures.—^U. S. v. Kimball Dental 
Mfg. Co., 19 Ct.Cust. & PatApp. 353, 
357. See also Customs Duties 9 34 
note 90, as classified under the Tariff 
Acts. 

(3) “Implements or instruments of 
manual operations” see 42 G.J.S. p 
404 note 18 (7). 

(4) "Instrument a d a p t e d . . , 
for coining.”—Commonwealth v. 
Kent, 6 Mete., Mass., 221, 223. 

(5) "Instrument flying” see Aerial 
Navigation 9 2 In Pocket Parts. 

(6) "Instrument of indecent or 
Immoral use,” as not limited to the 
indecent presented by way of visual 
image, but as Including a phonograph 
disc or any instrument or object 


which produces sounds.—People ex 
rel. Kahan v. Jaffe, 85 N.Y.S.2d 104, 
106, 178 Mlsa 623. 

(7) "Instrument of the trade.” 
Maas.—^Danforth v. Woodward, 10 

Pick., Mass., 423, 424, 20 Am.D. 
531. 

Eng.—Simpson v. Hartopp, Willes 
512, 613. 

(8) "Musical instrument,” con¬ 
strued as including a mechanical 
piano player.—.ffiollan Co. v. Hallett 
& Davis Piano Co., CGMass., 184 F. 
872, 880. 

(9) "Surgical instruments,” classi¬ 
fied under the Tariff Acts see Cus¬ 
toms Duties 9 34 note 90. 

(10) "Tools and instruments.”— 
Cronfeldt v. Arrol, 62 N.W. 867, 
858, 60 Minn. 327. 36 Am.S.R. 648— 
82 C.J. p 945 note 62 [c]. See also 
Exemptions 9 46. 

12. Colo.—^Rose V. Otis, 89 P. 77, 6 
Colo. 472, 473. 

13. CJal.—^Hoag v. Howard, 65 Cal. 
564, 666. 

Neb.—Abbott v. Campbell, 95 N.W. 
591, 692, 69 Neb. 371. 

14. Ind.—^Patterson v. Churchman, 
23 N.E. 1082, .1083, 122 Ind. 379. 

82 C.J. p 945 note 69. 

15. N.T.—^People v. Rouse, 118 N. 
Y.S. 433, 439, 68 Misc. 136—Loch 
V. Mayer, 100 N.Y.S. 887, 841, 60 
Misc. 442. 

16; U.S.—^Benson v. McMahon, N.Y., 
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8 S.Ct. 1240, 1247, 127 U.S. 457, 32 
L.Ed. 284. 

N.Y.—People V. Hhoner, 4 Park.Cr. 
166, 174. 

17. Ind.—State v. Phillips, 62 N.B. 
12, 14, 167 Ind. 481—^Patterson v. 
Churchman, 28 N.E. 1082, 1088, 122 
Ind. 379. 

Simllazlsr expressed 

A writing.—^Regina v. Riley, [1896] 
1 aB. 309, 814. 

18. N.Y.—Loch V. Mayer, 100 N.Y.S. 
837, 841, 50 Mlsa 442. 

19. Ind.—State v. Phillips, 62 N.E. 
12, 14, 167 Ind. 481. 

20. Ind.—Smith v. Smith, App., 110 
N.B. 1018, 1016. 

21. Ind.—State v. Phillips, 62 N.B. 
12, 14, 167 Ind. 481. 

N.Y.—People v. Rouss, 118 N.Y.S. 
433. 439, 63 Mlsa 136. 

22. Arlz.—Moore v. Diamond Dry 
Goods Co., 54 P.2d 663, 554, 47 
Arlz. 128, citing Corpus Juris. 

N.M.—State v. Babcock, 167 P. 276, 
22 N.M. 678. 

Similarly expressed 

(1) A contract in writing.—^Nation¬ 
al Tel. Co. V. Internal Revenue 
Comrs., [1899] 1 Q.B. 250, 259. 

(2) A writing containing any con¬ 
tract or order.—Regina v. Riley, 
[1896L1 Q.B. 309, 814. 

23. Arlz.—^Moore v. Diamond Dry 
Goods Co., 64 P.2d 558, 554, 47 
Arlz. 128, citing Corpus Juris. 

N.M.—State v. Babcock. 167 P. 276, 
22 N.M. 678. 
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or proceeding ;24 a writing given as the means of 
creating, securing, modifying, or terminating a 
right, or affording evidence a writing which con¬ 
tains some agreement,^^ being so called because it 
has been prepared as a memorial of what has taken 
place or been agreed on;27 and, specifically, a writ¬ 
ing acknowledging or certifying to a claim, or re¬ 
cording the terms of a contract, deed, or grant ;28 
some written paper or insti'ument signed and de¬ 
livered by one person to another, transferring the 
title to, or creating a lien on, real property, or giv¬ 


ing a right to a debt or duty.29 

The following notes contain various examples of 
what, according to the context or circumstances, the 
term has been held to include^O and not to in- 
elude.31 

The word has been held equivalent to, or inter¬ 
changeable with, "instrument in writing,” "instru¬ 
ment of writing,”32 and "written instrument.”®® 
While, as indicated by the definitions above given, 
the word may be closely related to an agreement 


24. Ind.—state v. Phillips, 62 N.K 
12. 14. 157 Ind. 481. 

32 C.J. p 946 note 88. 
tandlaily expressed 

'‘The formal expression In writing 
of some agreement or obligation, or 
of some act upon which the rights of 
parties are dependent"—^Hose v. Otis. 
39 P. 77. 6 ColoJV-PP. 472, 473. 

26. Ind.—State v. Phillips. 62 N.B. 
12. 14. 157 Ind. 481—Smith v. 

Smith, App., 110 NM 1018. 1016. 

26. Arlz.—^Moore v. Diamond Dry 
Goods Oo.. 64 P.2d 563. 664. 47 
Arlz. 128. citing Corpus OTurls. 

32 C.J. p 946 note 86. 

27. Arlz.—^Moore v. Diamond Dry 
Goods Co., supra, citing Corpus Ju¬ 
ris, 

32 O.J. p 946 note 86 [a]. 

2a N.M.—SUte V. Babcock, 187 P. 
276. 22 K.M. 678. 

29. Cal.—^Foorman v. Wallace, 17 P. 
680. 682. 76 CaL 652. 

82 C.Jr. p 945 note 88. 

Application of deflnltiou 

"This definition of the term as ap¬ 
plied to writings contemplated, cre¬ 
ated. and controlled by various code 
provisions, has been repeatedly fol¬ 
lowed and applied In a variety of 
cases."—^People v. Fraser, 187 P. 276. 
277, 28 Cal.App. . 82. 

30. Seld to include 

(1) A bill. 

Arlz.—^Moore v. Diamond Dry Goods 
Co.. 64 P.2d 668. 654. 47 Arlz. 128. 
citing Corpus Juris. 

Wash.—State v. Heaton, 49 P, 498, 
496. 17 Wash. 310. 

32 C.J. p 945 note 89. 

(2) A bond.—^Moore v. Diamond 
Dry Goods Co., supra, citing Ooziras 
Juris—82 C.J. p 946 note 90. 

(8) A caveat.—McKillop v. Alex¬ 
ander. 45 Can.S.C. 561. 1 Dom.L.R. 
686. 606. 20 WestIi.B. 850. 1 West 
Wkly. 871. 

(4) A chattel mortgage.—Cardenas 
V. Miller. 89 P. 783. 784. 108 Cal. 260. 
49 Am.S.11. 84. 

(6) A contract—Cardenas v. Mil¬ 
ler. supra. 

(6) A conveyance.- 

Aiiz.—^Moore v. Diamond Dry Goods 


Co.. 64 P.2d 668. 664. 47 Arlz. 128. 
citing Corpus Juris. 

Ind.—^Patterson v. Churchman, 23 N. 

B. 1082. 1083. 122 Ind. 879. 

82 C.J. p 945 note 94. | 

(7) A deed.—Cardenas v. Miller, 
supra. 

(8) A deed of settlement—In re 
Heverslonary Interest Soc., [1892] 1 
Ch. 615, 620. 

(9) A document of the same nature 
as a bond or covenant for the pay¬ 
ment of money.—^London, etc.. Bank 
V. Internal Bevenue Comrs.. [1900] 

1 Q.B. 166. 169—32 C.J. p 946 note 
97. 

(10) A forged telegram.—Regina 
V. Riley, [1896] 1 Q.B. 809. 321. 

(11) A judgment or a registered 
judgment—Chapman v. Purtell, 26 
Man. 76. '22 Dom.Ii.R. 860. 868, 80 
WestL.R. 122, 7 West Wkly. 1166. 

(12) A lease.—Moore v. Diamond 
Dry Goods Co., 64 P.2d 663. 664, 47 
Arlz. 128. citing Corpus Juris —32 C. 
X p 946 note 99. 

(13) A mechanic's lien notice.— 
State V. Phillips. 62 N.B. 12. 14, 167 
Ind. 481. 

(14) A mortgage.—^Moore v. Dia¬ 
mond Dry Goods Co., supra, citing 
Corpus Juris —32 C.X p 946 note 2. 

(16) A mortgage by a married wo¬ 
man.—^Tolman v. Smith, 16 P. 189, 
191, 74 Cal. 846. 

(16) A mortgage not under seal.— 
Hope V. Johnston. 9 So. 830, 832. 
28 Fla. 65. 

(17) A promissory note. 

Arlz.—^Moore v. Diamond Dry Goods 
Co., supxa, citing Corpus Juris. 

Md.—Patterson v. Churchman, 23 N. 

B. 1082, 1083, 122 Md. 379, 886. 

32 C.J. p 946 note 3. 

(18) A warrant.—Clough v. XJ, S.. 
C.C.Tenn.. 47 F. 791, 796. 

(19) A will.—^Moore v. Diamond 
Dry Goods Co.. 64 P.2d 663, 664. 47 
Arlz. 128, citing Corpus Juris —32 C. 
J. p 946 note 6. 

(20) A writ, or return to a writ. 
U.S.—Clough V. U. S., supra. 

N.Y.—People v. Rouss, 118 N.T.S. 

438. 489, 63 Mlsc. 135. 
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31. Seld not to include 

(1) An abstract of title.—Waters 
V. Pearson, 144 N.W. 1026, 1032, 163 
Iowa 891. 

(2) Accounts.—Moore v. Diamond 
Dry Goods Co., 64 P.2d 653, 664, 47 
Arlz. 128, citing Corpus Juris —32 C. 
J. p 946 note 8. 

(3) A copy of a water appropria¬ 
tion notice.—^De Wolfskin v. Smith. 
89 P. 1001, 1004, 5 Cal.App. 176. 

(4) A duplicate In taxation pro¬ 
ceedings.—^Patterson v. Churchman. 
23 N.B. 1082, 1088, 122 Ind. 879. 

(6) An Insurance policy.—Graves 
V. Metropolitan L. Ins. Co.. 213 S.W. 
846. 847. 279 Mo. 240. 

(6) A judgment.—Patterson v. 
Churchman, supra—32 C.J. p 946 note 
11 . 

(7) An order of court,—Jodrell v. 
Jodrell, L.R. 7 Ba. 461, 463. 

(8) Ordinary letters or memoran¬ 
da.—Moore v. Diamond Dry Goods 
Co.. 54 P.2d 663, 664, 47 Arlz. 128, 
citing Corpus Juris —82 C.J. p 946 
note 19. 

(9) A railroad ticket Issued to an 
individual specifically by name, and 
providing that It should be void if 
presented by another.—^Way v. Chi¬ 
cago. R I. & P. R. Co., 19 N.W. 828. 
831, 64 Iowa 48. 52 Am.R. 431. 

(10) The record of proceedings an¬ 
nexing real estate to a city.—^Patter¬ 
son V. Churchman. 2K3 N.B. 1082, 1083, 
122 Ind. 879. 

(11) A return of births, marriages, 
and deaths.—^Patterson v. Church¬ 
man, supreu 

(12) A will.—Phllbin v. Thum, 63 
A 671. 673. 103 Md. 342. 

(13) A writ of attachment—^War- 
nock V. Harlow, 81 P. 166, 168, 9'6 Cal. 
298, 31 Am.S.R. 209—32 C.J. p 946 
note 18. 

38. Arlz.—Moore v. Diamond Dry 
Goods Co.. 64 P.2d 553, 564, 47 Arlz. 
128, citing Ck>rpu8 Juris. 

33. Merely aa abbreviatioa 

"Instrument" appears to be but an 
abbreviated form of “written instru¬ 
ment," the word "written" being 
elided—^Hoag v. Howard, 66 CaL 664. 
666—32 C.J. p 945 note 68. 
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or contract, an “instrument” is to be distinguished 
from the agreement which it contains,84 

*'Instru7nent for unconditional payment of money 
onlyJ* Defined as one which necessaidly acknowl¬ 
edges an absolute obligation to pay, not one con¬ 
ditional or contingent; hence an instrument that 
admits an existing debt.^^ 

^'Instrument inter partes” An “instrument in¬ 
ter partes” is an instinment of writing which is 
expressed to be made between certain parties, be¬ 
tween the persons who are named in it as executing 
it.36 

"Instrument in writing” "Instrument of writing” 
and "Written instrument” The terms “instrument 


in wiiting,” “instimment of writing” and 'Written 
instrument” are descriptive phrases, with a legal 
meaning, implying an agreement or contract which 
the instinment contains, and of which it is a mem- 
orial.37 As stated supra notes 32, 33, the terms 
may be used interchangeably with “instiument;” 
and so one or another has been defined to be any¬ 
thing reduced to writing;38 a writing expressive 
of some act;39 something reduced to writing as a 
means of evidenoe.40 The terms, however, do not 
necessarily comprehend all written papers.41 

The following notes contain numerous examples 
of what, according to the context or circumstances 
attending their use, the terms have been held to 
include48 and not to included® 


34. cUst of dlstlnotioiL 

The agreement and the Instrument 
in which it is contained are very 
different thlngrs—the latter beingr 
only evidence of the former. The In¬ 
strument or form of the contract 
niay be valid, but a contract Itself 
may be void on account of fraud. 
Ariz.—Moore v. Diamond Dry Goods 
Co.. 64 P.2d 653. 554, 47 Ariz. 128. 
quoting Corpus Juris. 

Ind.—Patterson v. Churchman, 23 N. 
E. 1082, 1083, 122 Ind. 379. 

35. Neb.—Miller v. Jones, 290 N.W. 
467, 469, 137 Neb. 606, 127 A.L.R. 
646. 

Seld to inolnde 

A demand note even though it con¬ 
tained an additional provision for 
payment of “not less than the best 
can do dollars on the first day of 
each month”, and contained an ac¬ 
celeration clause.—^Unlon Properties 
V. McHenry, 50 N.B.2d 316, 318, 142 
Ohio St. 136. 

83. N.J.—Smith v. Emery, 12 N.J. 
Law 53, 60. 

37. Colo.—Hawley v. Barker, 5 Colo. 
118, 120. 

Ind.—^Patterson v. Churchman, 23 N. 

E. 1082. 1083, 1084. 122 Ind. 379, 
385. 

38. Ind.—City of New Albany v. 
Iron Substructure Co., 40 N.E. 44, 
49, 141 Ind. 500. 

82 aj. p 946 note 23. 

39. S.D.—Corbett v. Clough, 65 N. 
W. 1074. 1076, 8 S.D. 176. 

40. N.T.—People v. Rouss, 118 N.T. 
S. 433, 439. 63 Misc. 135. 

S.D.—Corbett v. Clough, 65 N.W. 
1074, 1076. 8 S.D. 176. 

41. Wash.—State v. Heaton, 49 P. 
493. 496. 17 Wash. 810. 

4a. KSld to iaolnde 

(1) A bill of exchange.—^Weisbrod 
▼. Weisbrod, 81 P.2d 633. 637. 27 
Cal.App,2d 712—82 C.J. p 946 note 27. 

(2) A bond.—^Weisbrod v. Wels- 
orod, supra^82 C.J. p 946 note 28. 


(3) A conveyance.—^Weisbrod v. 
Weisbrod, supra. 

(4) A county warrant.—State v. 
Fenly. 18 Mo. 446. 449. 

(6) A deed.—^Wyant v. Wyant, 38 
Ind. 48, 49—Lytle v. Lytle, 37 Ind. 
281. 283. 

(6) A lease.—^Weisbrod v. Weis¬ 
brod, 81 P.2d 633, 637, 27 Cal.App.2d 
712. 

(7) A mechanic's lien. 

Ind.—State v. Phillips. 62 N.E. 12. 14, 
157 Ind. 481. 

Kan.—^Hayner v. Bberhardt, 16 P. 
168, 169, 37 Kan. 308. 

(8) A mortgage.—Weisbrod v. 
Weisbrod, supra—82 C.J. p 946 note 
32. 

(9) A petition to strike off names 
from a voters’ registry list.—Com¬ 
monwealth V. Powers, 168 A. 328, 381, 
110 Pa.Super. 319. 

(10) A policy of insurance.—^Em¬ 
ployers’ Liability Assur. Corp., Ltd. 
V. Kelly-Atklnson Constr. Co., 195 
IlLApp. 620, 636. 

(11) A promissory note. 

Cal.—^Weisbrod v. Weisbrod, supra. 
N.D.—First State Bank of Hazen v. 
Radke, 199 N.W. 980, 981, 61 N.D. 
246, 36 A.L.R. 1355. 

82 C.J. p 946 note 34. 

(12) A receipted voucher showing 
the amount agreed on as due and an 
acknowledgment of Its payment.— 
State V. Scanlan, 94 N.W. 686, 89 
Minn. 244. 

(13) A release.—^Hahs v. Cape Gi¬ 
rardeau & C. R. Co., 126 S.W. 624, 
627. 147 Mo.App. 262. 

(14) A return to a writ of certio- 
rarl.—People v. Rouss, 118 N.T.S. 
433. 438, 439, 63 Misc. 135. 

(16) A will.—^Weisbrod v. Weis¬ 
brod, 81 P.2d 683, 637, 27 Cal.App.2d 
712. 

(16) A written contract—Simms v. 
Hampson, 12 P. 686, 687, 2 Ariz. 238 
—32 C.J. p 946 note 39. 
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43. Seid not to inolnde 

(1) An abstracter’s certificate of 
title.—Lattin v. Gillette. 30 P. 645, 
647, 95 Cal. 317. 29 Am.S.R. 116. 

(2) An account.—Weisbrod v. 
Weisbrod, 81 P.2d 633, 637, 27 Cal. 
App.2d 712. 

(3) An agreement In the nature 
of articles for the formation of a 
copartnership.—Mariner v. Gilchrist. 
117 N.E. 696, 698, 280 Ill. 644. 

(4) A Judgment.—Dumbould v. 
Rowley, 16 N.B. 463, 466, 118 Ind. 363 
—32 C.J. p 946 note 40. 

(6) A letter offered In corrobora¬ 
tion of plaintiff’s evidence.—^Miller v. 
Henning, 24 P.2d 231. 232, 133 Cal. 
App. 410. 

(6) Memoranda.—^Weisbrod v. 
Weisbrod, supra. 

(7) An order for goods signed by 
defendant and incorporated into 
plaintiff’s declaration as a part there¬ 
of.—^Prlce V. Cloud, 90 A. 416, 416, 
28 Del. 78. 

(8) An ordinary letter.—Weisbrod 
V. Weisbrod, supra. 

(9) Returns of marriages, births, 
and deaths.—State v. Kelsey, 44 N.J. 
Law 1. 34. 

(10) A stenographer's report of 
oral testimony although filed In 
court.—Patterson v. Churchman, 28 
N.E. 1082, 1084, 122 Ind. 379. 386. 

(11) .A suit.—Tallapoosa County 
Bank v. Salmon, 68 So. 642, 543, 12 
Ala.App. 589. 

(12) A tax duplicate.—Hazzard v. 
Heacock, 39 Ind. 172, 174. 

(13) An unsigned. Informal mem¬ 
orandum regarding a claimed In¬ 
crease in salary of an employee, 
found in a memorandum book of the 
employee’s father, president of the 
employer.—Carrasco v. Greco Can¬ 
ning Co., 137 P.2d 463, 465, 58 Cal. 
App.2d 673. 

(14) A will wholly invalid.—^Mow¬ 
er County V. Smith, 22 Minn. 97, 116. 
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In the civil law, the term '^instrument of writ¬ 
ing,” or the Spanish, "escritura,” defined in 30 C-J- 
S. p 1190 notes 11, 12, is every deed that is made 
hy the hand of a public "escribano,” or notary of 
a corporation, or council “eoncejo,” or sealed with 
the seal of the king, or other authorized person.^^ 

'^Instrument of Sastne” Under the former prac¬ 
tice in Scotland, as well as in England, in the case 
of a feoffment, to give seizin, the instrument, at¬ 
tested by a notary and witness, which evidenced the 
act of going upon the land and delivering to the 
person to whom the conveyance was made either 
actual or symbolical possession.^^ 

Other phrases employing the word in the sense 
of a document or writing are set out in the note.^® 

Still other phrases as to which more recent ad¬ 
judications have not been found see 32 C.J. p 947 
notes 54--76. 

INSTRUMENTTA. Latin, that kind of evidence 
which consists of writings not under seal, as court- 
rolls, accounts, and the like.^*^ 

INSTBUMENTA DOMESTICA SEU ADKOTA- 
TIO, SI NON ALHS QUOQUE ADMINIOU- 
LIS ADJTJVENTUB, AB FEOBATIONEM SO¬ 
LA NON SUFFIOrUNT.48 


INSTBUMENTAL. Acting as an instrument 
helpful, serviceable.®® 

It is sometimes equivalent to "contributing” see 
17 C.J.S. p 1319 note 94. 

INSTRUMENTALITY. A condition of being an 
instrument; a subordinate or auxiliary agency; 
agency of anything as means to an end;6i any¬ 
thing used as a means or agency;®2 that which is 
instrumental; the quality or condition of being in¬ 
strumental.®® 

The plural, "instrumentalities,” as used in man¬ 
ufacturing, is discussed in the C.J.S. title Manu¬ 
factures § 1, also 32 C.J. p 947 note 82. 

The term has been held synonymous with "agent” 
see 3 C.J.S. p 346 note 4, "equipment” see 30 CJ.S. 
p 296 note 16; and "means.”®^ 

In an individious sense, describing the prosecu¬ 
tion of a corporation’s business with a sinister pur¬ 
pose or wrongful result, the word has been said to 
mean nearly the same thing as "adjunct,” "branch,” 
"buffer,” "dummy,” and "tool.”®® 

It has been distinguished from "facility” see 35 
C.J.S. p 383 note 98. 

Phrases employing the word are set out in the 
note.®® 


44. TT.S.—U. S. V. King, Lia., 7 How. | 

8S3. 887, 12 L.Kd. 934. 

45. Eng.—^Bglinton v. Inland Reve¬ 
nue Comrs., 3 H. & O. 871, 887, 159 

Reprint 777. 

46. Phrases oonstmed 

(1) ^‘Instrument for the payment 
of money,'* construed as referring to 
an Instrument negotiable in the 
hands of a buyer or holder, and as 
not Including a real estate contract 
and deed.—Sheldon v. Stagg, Tez.Civ. 
App., 169 S.W.2d 650, 663. 

(2) “Instrument of appeal,” defined 
as the document by which an appeal 
is brought in an English matrimonial 
cause from the president of the pro¬ 
bate. divorce, and admiralty division 
to the full court.—Black Li.D. 

(8) “Instrument, the record of 
which is by the law of this state 
made evidence,” as not including a 
satisfaction piece which had not 
been recorded, and as not entitled 
under any statute of the state to be 
recorded.—People v. Clurman, 48 N. 
E.2d 606, 606. 290 N.Y. 242. 

(4) “Public Instrument” see Doc¬ 
ument 27 C.J.S. p 1312 notes 16-18. 

(5) “Solemn instrument,*' a term in 
legal speech applicable to a contract 
under seal or specialty, but not to a 
simple contract—Smythe v. Inhabit¬ 
ants of New Providence Township, 
D.aN.J., 263 F. 824, 832. 


(6) “Instrument of creating a 
trust.” held applicable to a last will 
and testament.—^Matter of Potts, 1 
Ashm.. Pa., 340, 343. 

(7) “Instrument of foundation or 
statutes,” held to point with great 
distinctness to written Instruments. 
—Matter of Endowed Schools Act, 10 
App.Cas. 304, 307. 

47. Black L.D. 

48. A maxim meaning “Private, or 
family documents, or a memorandum, 
if not supported by other evidence, 
are not of themselves sufficient 
proof.”—Tayler D. Gloss. 

49. Webster New Int.D. 

One may he “instrumental” in the 
sale of property without having any¬ 
thing to do with finding the purchas¬ 
er so as to be a procuring cause 
thereof and entitle him to commis¬ 
sions. 

Iowa.—^Kurtz v. Payne Inv. Co., 136 
N.W. 1076, 1077, 166 Iowa 876. 

Mo.—^Low V. Paddock, App., 220 S. 
W. 969, 971. 

50. Tex.—Culp V. Browne, Civ.App., 
236 S.W. 676, 678. 

51. U.S.—spalls City Brewing Co. v. 
Reeves, D.C.Ky., 40 F.Supp. 35, 39. 

52. U.S.—^Palls City Brewing Co. v. 
Reeves, D.C.Ky., 40 F.Supp. 86, 89, 
Quoting €k>rpU8 Juris. 

Kan.—Capitol Building & Loan Ass'n 
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V. Kansas Commission of Labor 
and Industry, 88 P.2d 106, 111, 148 
Kan. 446, citing Corpus Juris. 

53. U.S.—^Falls City Brewing Co. v. 
Reeves, D.C.Ky., 40 F.Supp. 35, 89, 
Quoting Corpus Juris. 

54. N.D.—State v. Lonne, 107 N.W. 
624, 626, 16 N.D. 276. 

65. U.S.—^New York Trust Co. v. 
Carpenter, Ohio, 260 F. 668, 673, 
163 C.C.A. 14. 

N.Y.—^Lowendahl v. Baltimore & O. 
R. Co., 287 N.Y.S. 62, 74. 247 App. 
Div. 144. 

56. Phrases oonstrued 

(1) “Attractive instrumentalities’* 
see the C.J.S. title Negligence 8 
also 45 C.J. p 768 note 16. 

(2) “Criminal instrumentalities” or 
“Instruments of crime” see Criminal 
Law 5 712. 

(3) “Federal instrumentality,” de¬ 
fined as a means or agency used by 
the federal government and so eQuiv- 
alent to “federal agency.”—Capitol 
Building & Loan Ass’n v. Kansas 
Commission of Labor and Industry, 
83 P.2d 106, 111, 148 Kan. 446. See 
also the C.J.S. titles Courts 9 625 
notes 70-72; Federal Courts 88 40- 
43; and Taxation 88 207-212. also 61 
C.J. p 371 note 46-p 381 note 72. 

(4) “Instrumentalities in fishing 
and hunting,” as including guides.— 



44 O.J.S, 


INaTETJMENT INTER PARTES—INSUFFICIENT 


INSTEUMENT INTEE PAETES. See Instrament 
ante note 36. 

INSTEXJMENT IN WEITING-, INSTEUMENT OP 
WETTING, or WEITTEN INSTEUMENT. See In¬ 
strument ante notes 37-44. 

INSTEUMENTO. In Spanish law, that which 
tends to throw light on a cause; especially a writ¬ 
ing or document.®^ 

INSTEUMENT OF SASINE. See Instrument ante 
note 45. 

INSUBOEDINATE. Defined generally as disobedi¬ 
ent; mutinous; not submitting to authority; also 
not inferior, as an insubordinate height.®® 

‘‘Insubordinate” has been distinguished from “in¬ 
competent” see 42 C.J.S. p 640 note 1. 

INSUBOEDINATION. The state of being insub¬ 
ordinate; disobedience to constituted authority.®® 
The term implies intentional, willful disobedi¬ 
ence,®® or a willful disregard of express or impKed 
directions and refusal to obey reasonable orders.®^ 


It has been distinguished from “incompetenoy^^ 
see 42 C.J.S. p 539 note So. 

As ground for discharge of servant see the C.J.S. 
title Master and Servant § 42, also 39 C.J. p 86 note 
33-p 87 note 44, 

INSUOEEN MULTUEES. A quantity of com paid 
by those who were thirled to a mill.®^ 

INSUFFICIENCY. Lack of sufficiency; deficiency 
in amount, force, or fitness; incompetency, or in¬ 
adequateness, as insufficiency of supplies, insuffi¬ 
ciency of motive.®® 

Insufficiency in pleading see the C.J.S. titles Eq¬ 
uity § 355, and Pleading § 40, also 49 C.J. p 91 
note 31-p 97 note 71. 

INSUFFICIENT. A comprehensive term,®^ mean¬ 
ing not sufficient; wanting in needful value, ability, 
or fitness; incompetent; unfit; inadequate for some 
need, purpose, or use, as insufficient food, insuffi¬ 
cient means.®® 

As applied to prices, the term has been defined as 
meaning too low, not enough; but it may also mean 
too high to produce a desired end.®® 


In re Mullen. D.C.Me., 140 F. 206. 
207. 

(6) “InstnimentaUtles of com¬ 
merce" see Commerce SS 84-63. 

(6) "Instrumentalities of states." 
within tax exemption see the C.J.S. 
titles Internal Revenue; Taxation § 
259. also 61 QJ. p 424 note 28-p 425 
note 37. 

(7) "Instrumentalities of the 
crime." in connection with violation 
of the Esplonagre Act. held to In¬ 
clude pamphlets patently seditious.— 
U. S. V. Bell. D.C.Cal.. 48 F.Supp. 
986. 998.. See also Criminal Law §§ 
712. 868. 

(8) ^Tnstrumentallty of the Unit¬ 
ed States." as exempt from taxation 
see the C.J.S. titles Internal Reve¬ 
nue; Taxation S 256. also 61 C.J. 
p 423 notes 83-85. 

(9) "Instrumentality rule” see 
Corporations § 7 e. 

(10) "Judicial Instrumentality." as 
including an administrator or execu¬ 
tor in the settling of an estate.— 
In re Tumock's Estate, 300 N.W. 
156, 156, 288 Wls. 438—Cowie v. 
Strohmeyer. 136 N.W. 966, 981, 160 
Wls. 401. 

B7. Esciiche Diccionaxlo. 
“Xnstmmento antfatloo” 

One which bears the proper mark 
of authority.—^Escriche Dlcclonarlo. 
"Xiurtnunento ejeoutivo*’ 

One which In Itself suffices to 
authorize a writ of execution against 


person or property.—^Escriche Dic- 
clonarlo. 

^ObistriimeiLto pzivado'* 

A document executed by private 
Individuals without the intervention 
of a public official.—^Escriche Ulc- 
clonarlo. 

‘‘jmrtmmeiLto ptLbUoo” 

One executed before, and authen¬ 
ticated by. a public official in the 
course of duty. The formalities of 
such an Instrument are governed by 
the law of the place of its execu¬ 
tion. The date of a prenda (pledge) 
must appear in a public instrument 
In order to be effective against third 
persons.—^Escrlche Dlcclonarlo, cit¬ 
ing the civil codes of Spain cmd oth¬ 
er clvll-law countries. 

6ft Webster New Int.D 
Phrase oonstmed 

"Insubordinate employee." see the 
C.J.S. title Master and Servant § 42, 
also 82 C.J. p 948 note 91 [a]. 

69. U.S.—U. S. V. Krafft, N.J.. 249 
F. 919, 926. 162 C.C.A. 117, L.R.A. 
1918F 402. 

60. N.T.—Griffin v. Thompson, 96 N. 
E. 7, 9. 202 N.Y. 104. 

61, Mass.—^McIntosh v. Abbot, 120 
N.E. 383, 384. 231 Mass. 180. 

Keld InsubordlnatioxL 

Transfer of teacher, by county su¬ 
perintendent, from one school to an¬ 
other without obtaining approval of 
board of education.—State ex rel. 
Rodgers v. Board of Education of 
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Lewis County, W.Va., 25 S.E.2d 687, 
542. 

not inBabordlnatioiL 
Refusal to apologrlze to employer.— 
McIntosh v. Abbot, 120 N.E. 883, 884, 
231 Mass. 180. 

62. Black L.D. 

63. Century D. 

Burnffioiency In office 

"Insufficiency is an original inca¬ 
pacity. which creates a forfeiture of 
the office."—^People v. Wells, 2 CJal. 
198, 212. 

Phrases oonstmed 

(1) "Insufficiency of clearance of 
obstructions," €us relating to obstruc¬ 
tions of a permanent character.— 
Kansas City & M. Ry. Co. v. Huff, 178 
S.W. 419. 423, 116 Ark. 461. 

(2) "Insufficiency of the undertak¬ 
ing," as indicating a distinction be¬ 
tween an undertaking which does not 
comply fully with the requirements 
of the statute and the entire absence 
of an undertaking.—Brownell v. San 
Bernardino County Super. Ct. 162 P. 
419, 420, 32 Cal.App. 227. 

(3) "Insufficiency or want of re¬ 
pairs." as applied to a road, means a 
condition of unsafety and Inconven¬ 
ience.—Wheeler v. Westport, 80 Wis. 
392, 396. 

64. Miss.—State v. Hull, 58 Miss. 
626, 644. 

65. N.M.—Nlssen v. Miller, 105 P. 
2d 324. 325, 44 N.M. 487. 

66. N.M.—Nlssen v. Miller, supm. 
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^'Insufficient” has been said to be sometimes 
equivalent to, and sometimes different from, “de¬ 
fective” see 26 C.J.S. p 671 note 7. It has been 
compared with, or distinguished from, “invalid,”®^ 
“sufficient,”®® and “unreasonable.”®® 

As used in pleading see the C.J.S. title Pleading 
§§ 40, 196. 

Phrases employing the word are listed in the 
note.^® 

mSUFFICIEaTTLT. The adverb of “insufficient.”7i 

IKSULAl. Latin, an island; a house not connected 
with other houses, but separated by a sun*ounding 
space of ground.72 

INSULAIt. Of or pertaining to an island; sur¬ 
rounded by water.7S 

INSULATE and INSULATION. “Insulate” has 
been defined generally as to make an island of, 
hence to place in a detached situation, or in a state 
of isolation, to isolate; and specifically, in physics, 
to separate from conducting bodies by means of 
nonconductors, as to prevent passage of heat or 

electricity.74 

As used in connection with electricity see Elec¬ 
tricity § 1 b notes 66, 67. 

“Insulating'^ has been held synonymous with “di¬ 
electric” see 26 C.J.S. p 1303 note 23. 

INSULATOE. See Electricity § 1 b note 68. 


INSULIN. The crystalline active principle of the 
islands or bodies of Langerhans in the pancreas, 
which promotes the utilization of sugar in the or¬ 
ganism; also a ti-ade-mark applied to a solution of 
this, made from the pancreas of sheep or oxen, and 
used hypodermicaUy as a specific for diabetes.^® 

INSULT. 

As a Noun 

An act or speech of insolence or contempt; an 
affront; gross indignity offered to another, either 
by word or act. 7 6 An insult offered to a person 
does not necessarily consist in the use of language 
imputing crime to him. 7 7 

“Indignity” has been held a synonym of “insult” 
see 42 C.J.S. p 1364 note 24. 

Ajs provocation in homicide see Homicide § 47. 

As a Verb 

To leap upon; to commit an indignity upon; to 
treat with abuse, insolence, or contempt,7 8 by word 
or action.79 

Insulting. The participial adjective means con¬ 
taining, or characteiized by, insult or indignity, as 
insulting language.®® 

Applied to a word or act, it has been distin¬ 
guished from “indecorous” see 42 C.J.S. p 560 note 
85. 

Insulting conduct or language as an element in 
paiticular actions and offenses see the C.J.S. ti- 


87. in.—^Kuester v. City of Chlca£:o, 
68 N.B. 807. 809, 187 Ill. 21—Rich 
V. City of Chicago. 68 N.E. 306, 807, 
187 Ill. 396. 

68. The antonym of **Bnfflolent” 
NT.M.—Nissen v. Miller, 106 P.2d 824, 
826, 44 N.M. 487. 

68. Eng.—Mansfield v. Butterworth. 
[1898] 2 Q.B. 274, 281, 282. 

70. Fhraeee oonstxned 

(1) '‘InsufiSclent description or 

specification."—^In re Leonard, 14 
Can.Ezch. 361, 860, 14 Dom.L.R. 364, 
368. 

(2) "Insufiaclent evidence" see 

Criminal Law § 900 and Evidence S 

1042. 

(8) "Insufficient flag service," as 
used In a railroad negligence case, 
held to refer to the faulty character 
of the service rendered by the flag¬ 
man on duty.—Weston v. Hines, 193 
P. 340, 341, 107 Kan. 625. 

(4) "Insufficient security," as 

meaning Insufficiency in the amount 
of the bond as well as Insufficiency 
of the sureties.—Morris v. Warwick, 
98 P. 905. 906, 48 Wash. 426. 


(5) "Insufficient to effect the end 
desired." as the antonym of “ade¬ 
quate" see 1 C.J.S. p 1463 note 26. 

<6) "Insufficient undertaking," con¬ 
strued to mean having some efficien¬ 
cy but not enough to meet the nec¬ 
essary requirements.—^Pirrle v. 
Moule, 81 P. 390, 892. 38 Mont. 1. 

<7) "To be insufficient," held to 
mean not to suffice.—^Nlssen v. Mil¬ 
ler, 105 P.2d 824, 326, 44 N.M. 487. 

71. Webster New Int.D. 

78. Black L.D. 

73. Century D. 

Phrase ooturtmed 

"Insular land" defined as being 
equivalent to “island."—State v. Bar- 
co, 63 S.B. 678. 674, 160 N.C. 792. 

74. Ind.—Capitol Airways v. Indian¬ 
apolis Power & Light Co., 18 N.E. 
2d 776, 777. 216 Ind. 462. 

Phrase oonstmed 

"Comminuted heat Insulating mate¬ 
rial" see 15 C.J. p 679 note 54. 
7B- Webster New Int.D. 

Phrase construed 

"Insulin shock," another name for 
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"hypoglycemia" and contrasted with 
"hyperglycemia" see 42 C.J.S. p 368 
note 66, p 369 note 79. and dlstln- 
STulshed from "diabetic coma” see 
26 C.J.S. p 1299 note 33. 

76. Webster New Int.D. 

77. Qa.—^Wolfe v. Georgia Ry. & 
Electric Co., 58 S.E. 899, 902, 2 Ga. 
App. 499. 

78. Va.—Chaffin v. Lynch, 1 S.B. 803, 
809, 83 Va. 106. 

Similarly expressed 

“To treat with insolence and con¬ 
tumely.”—Ford V. ^tate, 35 N.B. 34, 
86, 7 Ind.App. 667. 

Used colloquially 

The term reflects the idea of scoffs 
and scorns and contumelious taunts, 
and of an affront by the use of pro¬ 
fane or obscene words used toward, 
or opprobrious epithets applied to. 
the person Insulted.—^Yazoo & M. V. 
R. Co. V. Williams, 39 So. 489, 490. 
87 Miss. 344. 

78. Miss.—^Yazoo & M. V. R Co. v. 
Williams, supra. 

80. Webster New Int.D. 
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INSVLT—INSVBANCE 


ties Assault and Batteiy §§ 17, 91; Breach of the 
Peace § 3; Disorderly Conduct § 1 b (3) (c); 
Homicide §§ 47, 87, 119; and Libel and Slander § 
15, also 36 C.J. p 1366 notes 46-^6, and § 283, also 
37 C. J. p 138 note 44-p 141 note 10. 

m sno HACTEHUS FAOEBE LICET QUATE- 
NUS NIHIL IN ALIENUM DOnTTIT.Si 

IN sno QDISQUE NEOOTIO HEBETIOB EST 
QUAM IN ALIENO.S2 

INSXJFEB. Latin, moreover; over and above. An 
old exchequer term, applied to a chai^ge made on 
a person in his account.^3 

INSX7PEBABLE. Impassable; incapable of being 
overcome.84 

INSITFFOBTAELE. Not supportable; incapable 


of being sustained; incapable of being borne;*® 
unendurable.*® 

‘Tinsupportable” and “unendurable” have been 
held to have practically the same meaning. *7 

The term has been used to characterize cruel con¬ 
duct which may be a ground for divorce.*® 

INSUBABILITY. See Insurance §§ 25, 49. 

INST7BABLE INTEBEST. See Insurance §§ ITS- 

222 . 

INSUBANCR See the title Insurance post. 

Phrases. The word used as a noun occurs in 
phrases descriptive of the various kinds of insur¬ 
ance as discussed in the title Insurance §§ 1-^8; 
and it is also used adjectively in certain common in¬ 
surance terms, refei’ence to which is made in the 
note.®® 


81. A maxim meaning: '*One may 
use what Is his own as he pleases, 
so long* as he does not invade the 
rights of others.**—Trayner Leg.Max. 

88. A maxim meaning **Every one 
Is more dull In his own business 
than In another's.**—Black L.D. 

83. Black L.D. 

84. Webster New IntD. 

Phrase ooxLstmed 

"Insuperable obstacle."—^Masterson 
V. Masterson, 71 S.W. -490, 491, 24 
Ky.L. 1852. 


86. Tex.—Gamblln v. Oamblln, 114 
S.W. 408. 409, 52 Tex.Clv.App. 479. 

87. Tex.—Gamblln v. Gamblln, su¬ 
pra. 

88. Tex.—Byrne v. Byrne, 3 Tex. 336, 
340. 

See also Divorce § 24. 

89. Phrases 

(1) "Insurance agents and brok¬ 
ers" see Insurance §§ 136--165. 

(2) 'Insurance binder" see Insur¬ 
ance S 230. 

(3) "Insurance business" see In¬ 
surance 9S L 59. 

(4) "Insurance clerk" see Insur¬ 
ance i 136. 


(5) "Insurance commissioner" see 
Insurance § 57. 

(6) "Insurance companies or or¬ 
ganizations" see Insurance 99 91-114. 

(7) "Insurance dividends** see In¬ 
surance 99 10.8, 114. 

■ (8) "Insurance policy or contract** 
see Insurance 9 228 et seq. 

(9) "Insurance premiums" see In¬ 
surance 9 340 et seq. 

(10) "Insurance rider” see Insur¬ 
ance 99 257, 260, 800. 

(11) "Insurance underwriters" and 
"boards of underwriters** see Insur¬ 
ance 9 92. 


85. Webster New Int.D. 
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This Title includes the regulation and conduct of the business of insurance, in every form, by indi¬ 
vidual underwriters or corporations, mutual or co-operative associations, and insurance agents or bro- 
kers; organization, powers,,and liabilities of insurance companies and associations, and rights and lia¬ 
bilities of their members, officers, and agents; and contracts of insurance, and rights, liabilities, and rem- 
cdies incident thereto. 

Mattan not in thl. TiUa, tieated eliewliere in tbU work, m« DeMripttT.-'Woid Index 

Analysis 

I. DEFuniTioNs, OBiam, Ain) kinds, §§ 1-49 

n. WHAT LAW OOVEBNS, §§ 60-64 
m. OONTSOL, BEGULATION, AND STJFEB7ISION, §§ 65-90 

IV. mSUKANCE OBGANIZATIONS, §§ 91-135 

A. In Gnnnbaii, §§ 91-93 

B. Stooe Coupanies, §§ 94-103 

C MtmrAL Companies, §§ 104-114 

D. CONSOUDATION OR MeBOER AND TRANSFER OF BtrSINESS AND ASSETS, §§ 115-118 
^ E. RBHABILrTATION, InSOLVBNOZ, AND DISSOLUTION, §§ 119-135 

V. AGENTS AND BBOKEBS, §§ 136-174 

A. Definitions, Distinctions, and Nature, §§ 136-144 

B. AoENcnr for Company, §§ 145-165 

C. Agency for Applicant or Insured, §§ 166-174 

VI. mSIJBABLB INTBBEST, §§ 175-222 

Vn. OONTBAOT AND POUCT, §§ 223-339 

A. In General, §§ 223-226 

B. Elements and Requisites in General, §§ 227-238 

C. Validity in General, §§ 239-248 

D. Form, Contents, and Eeecution, §§ 249-261 

E. Issuance, Dblivert, and Acceptance of Policy, §§ 262-268 
^ F. Payment of First Premium, §§ 269-272 

G. Ratification and Waiver or Estoppel, §§ 273-277 

H. Reformation and Modificaiion, §§ 278-2^ 

I. Renewals, §§ 283-288 

J. Construction, §§ 289-336 

K. Loans on Policies, §§ 337-339 

VIU. FBEMIUMS, notes POB PBEMIUMS, ASSBSSIKENTS, AND PBEMTUlf OB DEPOSIT 
NOTES, §§ 340-409 ^ 

A. Premiums, and Notes for Premiums, §§ 340-366 

1. In General, §§ 340-^58 

2. Notes for Premiums, §§ 359-366 

B. Assessments and 'Premium or Deposit Notes in Mutual Companies, §§ 367-404 

1. In General, §§ 367-^377 

2. Liability on Premium Notes and Assessments, §§ 378-^390 

3. Actions for Assessments and on Premium or Deposit Notes, §§ 391-400 

4. Lien for Assessments, §§ 401-404 

C. Refunding or Recovery of Premiums or Assessments Paid, §§ 405-409 


See also descriptive word index in the back of this Volume 
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Divifllons IX to End In. Volnmes 45» et seq. 

IX. ASSIGNMENT OK OTHER TRANSFER OF POLICY, §§ 410-441 

X. ABANDONMENT, CANCELLATION, SURRENDER, AND RESCISSION OF FOUOY, §§ 442- 

472 

XI. AVOIDANOE AND FORFEITURE OF POLICY, §§ 473-671 

A. In Gbnebal, § 473 

B. AcciDENa? Policies, §§ 474-485 

C. Fihb Insubanob Policies, §§ 486-581 

1 . . Avoidance for Misrepresentation, Fraud, or Breach of Warranty or Condition Pre~ 

cedent, §§ 486-535 

a. IN GENERAL, §§ 486-508 

b. AS TO SPECHTG MATTERS, §§ 509-535 

2. Forfeiture for Breach of Promissory Warranty or. Condition Subsequent, §§ 536-581 

a. IN GENERAL, §§ 536-546 

b. AS TO SPECmO MATTERS, §§ 547-581 

D. Liability Insurance Policies, §§ 582-588 

E. Lipe Insuranci^ Policies, §§ 589-641 

1. In General, §§ 589-591 

2. Grounds for Avoidance or Forfeiture, §§ 592-641 

a. IN GENERAL, §§ 592-594 

b. FALSITY OR NONFULFILLMENT OF REPRESENTATIONS, WARRANTIES, OB CONDITIONS' 

precedent, §§ 595-607 

C BREACH OF PROMISSC^Y WARRANTY, COVENANT, OB CONDITION SUBSEQUENT IN 
GENERAL, §§ 608-612 

d. NONPAYMENT OF PREMIUMS OR ASSESSMENTS, §§ 613-641 

F. Marine Insurance Policies, §§ 642-656 

G. Other Kinds of Policies, §§ 657-666 

H. Reinstatement of Policy, §§ 667-671 

XIL ESTOPPEL, WAIVER, OR AGREEMENTS AFFECTING EIGHT TO AVOID OR FORFEIT ' 
POLICY, §§ 072-752 

A. In General, §§ 672-678 

B. Powers and Authority of Officers and Agents, §§ 679-690 

C. Knowledge or Notice of Facts, §§ 691-607 

D. Mode of Effecting Waiver or Estoppel in General, §§ 698-704 
R Matters Constituting Waiver or Estoppel, §§ 705-752 

1. In General, §§ 705-727 v 

2. Fault or Fraud of Agent, §§ 728-735 

3. Adjustment or Payment of Loss and Masters Preliminary Thereto, §§ 736-746 

4. Provisions against Forfeiture; Incontestable** Clause, §§ 7A7~7i2 

xm. RISES OR CAUSES OF LOSS, §§ 753-896 

A. Accident Insurance, §§ 753-790 

1. In General, §§ 753-757 

2. Particular Risks and Exceptions, §§ 758-790 

B. Automobile Insurance, §§ 791-800 

1. In General, §§ 791-795 

2. Collision Insurance, §§ 796-800 

C. Fidelitt Insurance, §§ 801-806 

D. Fire Insurance, §§ 807-823 

1. In General, §§ 807-808 

2. Fire as Proximate Cause, §§ 809-816 

3. Limitations as to Causes of Loss, §§ 817-823 


See also descriptive word index in the back of this Volume 
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XHL BISKS OB CAUSES OF LOSS—Continued 

E. LiABiLiTr iNSiraANCE, §§ 824-836 

F. Life Insubancqb, §§ 837-851 

G. Mabine Iksubanoe, §§ 852>-876 

H. Teplb Insubanob, §§ 877-884 

I. Othbb Kinds of Insubanoe, §§ 885-896 

XIV. EXTENT OF LOSS AND LIABILITY OF INSUBEB, §§ 807-980 

A. Accidbnt Insubanc®, §§ 897-909 

B. AuToacoBiLE Insttbakoe, §§ 910-912 

C. Fibs Insubance, §§ 913-924 

1. Extent of Loss, §§ 913-914 

2. Extent of LioMity, §§ 915-924 

D. Liability Insubange, §§ 925-937 

E. Life Insubanob, §§ 938-943 ‘ 

F. Mabinb Insurance, §§ 944-965 

G. Title Insubanoe, §§ 966-976 

H. Othbb Kinds of Insubanoe, §§ 977-980 

XV. NOTICE AND PBOOFS OF LOSS, §§ 981-1097 

A. In Gbnebal, §§ 981-982 

B. Accident Insurance, §§ 983-1005 

C. Fibe Insurance, §§ 1006-1045 

1 . Necessity, Sufficiency, and Effect, §§ 1006-1025 

2. Estoppel and Waiver, §§ 1026-1045 

D. Liability Insubanoe, §§ 1046-1063 

E. Life Insurance, §§ 1064-1082 

F. Marine Insurance, §§ 1083-1087 

G. Other Kinds of Insurance, §§ 1088-1097 

XVL ADJUSTMENT OF LOSS; COMPROMISE AND SETTLEMENT, §§ 1098-1139 

A. In General, §§ 1098-1109 . 

B. Appraisal and Arbitration, §§ 1110-1131 

C. Estoppel or Watvbr as to Adjustment or Abbitration, §§ 1132-1137 

D. Actions, §§ 1138-1139 

XVn. BIGHT TO PROCEEDS, §§ 1140-1193 
A; Fibe Insurance, §§ 1140-1153 

B. Life Insuranob, §§ 1154-1181 • 

C. Other Kinds of Insurance, §§ 1182-1193 

XVm. PAYMENT OR DISCHARGE, CONTRIBUTION, AND SUBROGATION, §§ 1194-1219 

A. Payment ob Discharge, §§ 1194-1206 

B. Contribution and Subrogation, §§ 1207-1219 

XIX. REINSURANCE, §§ 1220-1242 

XX ACTIONS ON POLIOIES, §§ 1243-1409 

A. In General, §§ 1243-1270 

B. Pleading, §§ 1271-1315 

1. In General, §§ 1271-1272 

2. Declaration, Petition, or Complaint, §§ 1273-1293 
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XX. ACTIONS ON POUOIES—Continued 

B. Pleadincs— Continued 

3. Plea, Answer, or Affidcuvit of Defense, §§ 1294-1300 

4. Replication or Reply and Subsequent Pleadings, §§ 1301-1303 

5. Denwrrer, Amended and Supplemental Pleadings, and Bills of Particulars, §§ 1304- 

1306 

6. Issues, Proof, and Variance, §§ 1307-1315 

C. Evidence, §§ 1316-1362 

1. Presumptions and Burden of Proof, §§ 1316-1321 

2. Admissibility, §§. 1322-1347 

3. Weight and Sufficiency, §§ 1348-1362 

D. Tbial, Jumkbnt, and Review, §§ 1363-1389 

E. Amount of Recovery, §§ 1390-1409 

XXI. LLOYD'S INSURANCE; REOIPROOAL INSURANCE, §§ 1410-1434 

XXn. MUTUAL BENEFIT INSURANCE, §§ 1436-1693 

A. Corporations and Associations, §§ 1435-1451 

B. Contract and Certificate, §§ 1452-1474 

1. Nature, Requisites, and Validity, §§ 1452-1466 

2. Construction and Operation, §§ 1467-1474 

C. Dues and Assessments, §§ 1475-1484 

D. Assignment or Other Transfer, §§ 1485-1489 

E. Cancellation, Rescission, Abandonment, or Repudiation, §§ 1490-1493 

F. Avoidance or Foefeeturb, §§ 1494-1544 

1. In General, § 1494 

2. Avoidance for Fraud, Misrepresentation, or Breach of Affinnative Warranty or Con¬ 

dition Precedent, §§ 1495-1506 

3. Forfeiture of Right to Benefits, §§ 1507-1528 

4. Estoppel or Waiver as to Avoidance or Forfeiture, §§ 1529-1544 

G. Benepiciaribs and Benefits, §§ 1545-1603 

1. In General, §§ 1545-1546 

2. Eligibility of Beneficiary, §§ 1547-1557 

3. Designation of Beneficiary, §§ 1558-1564 

4. Revocation and Change of Beneficiary, §§ 1565-1573 

5. Contingency on Which Benefits Are Payable, §§, 1574-1581 

6. Notice, Proofs, and Adjustment of Loss, §§ 1582-1587 

7. Persons Entitled to Proceeds, §§ 1588-1599 

8. Payment, Settlement, Release, and Discharge, §§ 1600-1603 

H. Right to Resort to Courts, §§ 1604-1*607 . 

I. Actions, §§ 1608-1693 

1. Rights of Action and Defenses, §§ 1608-1613 

2. Jurisdiction and Venue, §§ 1614-1615 

3. Time to Sue, Limitations, and Litches, §§ 1616-1621 

4. Parties, Process, and Appearance, §§ 1622-1626 

5. Pleading, §§ 1627-1640 

6. Evidence, §§ 1641-1676 

a. PRESUMPTIONS AND BURDEN OF PROOF, §§ 1641-1651 

b. ADMISSIBILITT, §§ 1652-1664 

C. WEIGHT AND sumotENCY, §§ 1665-1676 

7. TnaZ, §§ 1677-J[686. 

8. Judgment and Relief Atvorded, Review, and Costs,' §§ 1687-1693 
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Sub-Analysis 

L DBPINITIONS. ORIGIN, NATURE, AND KINDS—p 471 

§ 1. In general-r-p 471 

2. Accident insurance—474 

3. -Analogy to other kinds of insurance—474 

4. Boiler insurance—^p 475 

5. Burglary, robbery, and theft insurance—^p 475 

6 . Casualty insurance—^p 475 

7. Collision insurance—^p 476 

8 . Confiscation insurance—^p 476 

9. Conversion or embezzlement insurance—^p 476 

10. Credit insurance—^p 476 

11 . Cyclone and tornado insurance—^p 476 

12 . Disability insurance—p 476 

13. Fidelity insurance—p 477 

14. Fire insurance—p 477 
-^15. Group insurance—^p 479 

16. Guaranty insurance—p 479 

17. Hail insurance—^p 480 

18. Health insurance—^p 480 

19. Indemnity insurance—^p 480 

20. Industrial insurance—^p 480 

21. Liability insurance—^p 481 

22. —^ Origin and development—p 481 

23. - Distinctions—^p 481 

24. -Insurance against damage or against liability—^p 481 

25. Life insurance—^p 484 

26. -Origin and development—^p 486 

27. -Kinds of life insurance—p 486 

28. Lightning insurance—^p 490 

29. Live-stock insurance—^p 490 

30. Marine insurance—^p 490 

31. -Origin and development—^p 490 

32. -Kinds of policies and their peculiarities—^p 491 

33. -Interest and wager policies—^p 491 

34. -Valued policies—^p 491 

35. - Open policies—^p 491 

36. -Voyage and time policies—^p 492 

37. -Floating or running policies—^p 492 

38. Motor vehicle insurance—^p 492 

39. Rate-glass insurance—^p 492 

40. Rain insurance—^p 492 

41. Rent insurance—^p 492 

42. Riot or civil commotion insurance—^p 493 

43. Sprinkler leakage insurance—p 493 

44. State insurance—^p 493 

45. Strike insurance—p 493 

46. Title insurance—^p 493 

47. Transportation insurance—p 493 

48. Other kinds of insurance—p 493 

49. Miscellaneous insurance terms—^p 497 
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n. WHAT LAW GOVEENS—p 500 

§ 50. In general—500 

51. Law of forum—503 

52. Law of place of making of contract—p 504 

53. Law of place of performance of contract—jp 51S 

54. Stipulation as to what law governs—^p 516 

m. CONTROL, REGULATION, AND SUPERVISION—p 518 
§ 55. Right to insure in general—^p 518 
56. Power to regulate—^p 518 
. *^57. Insurance department and officers—^p 522 

58. Judicial supervision—^p 526 

59. Business, persons, and corporations subject to regulation—^p 528 

60. Nature and scope of regulations—^p 530 

61. -Accident insurance in general—p 539 

62. -Automobile insurance in general—p 540 

63. -Fire insurance in general—^p 540 

64. -Liability insurance in general—^p 542 

65. -Life insurance in general—^p 545 

66 . -Marine insurance in general—^p 546 

67. -Title insurance in general—^p 546 

68 . - Other kinds of insurance in general—^p 546 

69. - Certificate or license to do business—^p 548 

70. -Unauthorized insurance—^p 549 

71. -License fees and taxes—^p 549 

72. -Resources, deposits as security, or bond—^p 552 

73 . -Reports and statements—^p 555 

^ 74. -Remedies for noncompliance with regulations—^p 556 

,/75. Foreign companies—^p 557 

76. - Retaliatory legislation—^p 560 

77. -Application of general insurance laws and regulations—^p 562 

78. - Nature and scope of regulations in. general—^p 563 

79. - Certificate of authority or license to do business—^p 564 

80. -License fees and taxes—^p 568 

81. -Deposit of money or securities or bond—^p 571 

,^82. -What constitutes doing business in state—^p 576 

83. -Effect of noncompliance with regulations—^p 580 

84. -Actions—^p 582 

85. Agents and brokers—^p 587 

86 . Penalties for violation of regulations—^p 598 

87. Offenses—^p 600 

88 . -By insurers—^p 600 

89. - By officers, agents, and brokers—^p 601*-“ 

90. -By other persons—^p 604 

IV. INSURANCE ORGANIZATIONS—p 606 

A. In General —^p 606 

§ 91. In general—^p 606 

92. Boards of underwriters and exchanges—^p 607 

93. Mixed companies—^p 609 

B. Stook Companies —^p 610 

§ 94. Nature—^p 610 

95. Incorporation, organization, and existence—^p. 611 

96. Capital and stock—^p 614 
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IV. nrSURANOE organizations—C ontinued 

B. Stock Companies —Continued 

§ 97. Stockholders—617 

98. Officers and directors—620 

99. Franchises, powers, and liabilities—^p 627 

100. - Financial operations and investments—632 

101. Special funds—p 636 

102. Reserves—636 

103. Profits or surplus and dividends—p 639 

C. Mutuaii Companies—^ p 644 

§ 104. Nature—^p 644 

105. Incorporation, organization, and existence—^p 647 

106. Reorganization and reincorporation—p 650 

107. Articles, constitution, and by-laws—^p 652 

108. Membership—^p 653 

109. Officers and directors—^p 658 

110. Franchises, powers, and liabilities^p 662 

111. General funds—p 666 

112. Reserve and special funds—p 667 

113. —;— Guaranty fund and obligations—p 668 

114. Surplus and dividends—^p 670 

D. Consolidation ob Mbbgeb and Tbansteb of Business and Assets—^ p 681 

§ 115. Formal consolidation or merger—^p 681 

116. Transfer of business and assets—^p 682 

117. Rights and liabilities of members and stockholders—^p 685 

118. Rights of policyholders and creditors—^p 685 

E. Rehabilitation, Insolvency, and Dissolution— p 688 

§ 119. Insolvency—^p 688 

120. -What constitutes—^p 688 

121. -Fraudulent conveyances and preferences—p 690 

122. -Assignments for benefit of creditors—p 691 

123. - Remedies—^p 691 

124. Dissolution and forfeiture of charter—^p 691 

125. — Grounds—p 692 

126. - Proceedings—^p 693 

127. Effect of insolvency and dissolution generally—p 695 

128. Rights and liabilities of stockholders—p 696 

129. Rights and liabilities of policyholders—p 697 

130. Liabilities of members of mutual company—^p 701 

131. -Assessments—^p 704 

132. Injimction against doing business—p 712 

133. Liquidation and receivership—^p 713 

134. -Assets and distribution thereof—p 733 

135. Rehabilitiation and conservation—p 758 

V. AGENTS AND BROKERS—p 797 

A- Definitions, Distinctions, and Nature— p 797 
§ 136. Definitions—^p 797 

137. Distinctions—^p 797 

138. Nature of agency—p 798 

139. - Of insurance agent in general—p 798 

140. -Of broker or agent for insured in general—p 799 
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V. AQBNT8 AND BBOKEBS-^Continaed 

A. Debt[nitions, Distinctions, and Nature—C ontinued 

§ 141. - Dual agency—p 802 

142. - Effect of provisions in application or policy—p 803 

143. - Effect of statutory provisions—^p 804 

144. Medical examiner —^ 806 

B. Agency for Company—^ p 806 

§ 145. Appointment or employment—^p 806 

146. Evidence as to agency or authority—p 807 

147. Estoppel and ratification—^p 810 

148. Duration and termination of authority—^p 811 

149. Scope and extent of agency—^p 814 

150. -General agents—^p 822 

151. -Agents for specified territory—824 

152. - Soliciting agents—^p 824 

153. -Subagent and clerks—^p 826 

154. Notice to agent—^p 827 

155. Duties and liabilities of agent to company—p 828 

156. -Individual or adverse interests—^p 829 

157. -Accounting by agent—p 830 

158. - Cancellation or reduction of policies—^p 833 

159. -Damages for breach of duty—^p 834 

160. -Liability on agent’s bond—^p 835 

161. Duties and liabilities of company to agent—^p 838 

162. -Compensation—^p 838 

163. -Damages for breach of contract by company—p 846 

164. -Actions by agent against company—p 849 

165. Duties and liabilities of company or agent to third person— 

C. Agency for Applicant or Insured— p 857 

§ 166. Creation and existence of agency in general—^p 857 

167. Evidence as to agency or authority—p 857 

168. Duration and termination of agency —p 858 

169. Scope and extent of agency—^p 858 

170. Notice to agent—^p 859 

171. Estoppel and ratification—^p 860 

172. Duties and liabilities of broker or agent to insured—p 860 

173. Duties and liabilities of insured to broker or agent—^p 864 

174. Duties and liabilities to third persons—^p 868 

VI. INSXTBABLE INTEBEST—p 869 

§ 175. In general—^p 869 

176. Accident insurance—^p 872 

177. Automobile insurance—^p 873 

178. Cyclone, hail, and tornado insurance—p 873 

179. Fire insurance—^p 874 

180. -What constitutes in general—^p 876 

181. - Equitable interests—p 878 

182. - Persons having insurable interest in general—^p 878 

183. -Agents, consignees, factors, and bailees generally—^p 

184. - Debtors and purchasers at judicial sales—p 881 

185. - Creditors and lienholders generally—^p 881 

186. - Builders and contractors—^p 882 

187. - Mortgagors and mortgagees—^p 883 
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VL INSURABLE INTEREST—Contiimed 

§ 188. -Vendors and purchasers—886 

189. -Lessors and lessees—^p 889 

190. -Life tenants and remaindermen or reversioners—p 891 

191. -Tenants in common—^p 891 

192. -Trustees and beneficiaries—^p 891 

193. - Partners—^p 892 

194. - Husband and wife—^p 892 

195. -Estoppel to deny interest—^p 893 

196. - Extinguishment or change of interest—^p 894 

197. -Assignment by or to person without interest—^p 895 

198. Liability insurance—^p 896 

199. Life insurance—^p 896 

200. -To support policy—^p 896 

201. -To sustain assignment—p 898 

202. - Interest of insured—^p 899 

203. - Interest of third person in general—^p 903 

204. - Blood relatives—^p 906 

205. -Relatives by afiinity—^p 908 

206. -Persons engaged to be married—^p 909 

207. - Persons in loco parentis—^p 909 

^208. - Creditpr, debtor, and surety—^p 909 

209. - Corporation, association, and employer—^p 910 

210. - Other persons—^p 911 

211. - Termination or diminution of interest—^p 912 

212. -Who may question; waiver or estoppel—^p 91S 

213. Live-stock insurance—p 916 

214. Marine insurance—^p 916 

215. -What constitutes—^p 916 

216. -Time when interest must exist—^p 917 

217. - Persons who may insure—p 917 

218. - Property or interests insurable—^p 922 

219. -Who may effect insurance—^p 924 

220. Plate-glass insurance—p 924 

. 221. Rent insurance—^p 924 

222. Other kinds of insurance—924 

Vn. OONTRAOT AND POLICY—p 927 

A. In General—^ p 927 

§ 223. Contract or policy in general—^p 927 

224. Particular kinds of insurance—^p 933 

225. Agreements to procure insurance—^p 936 

226. Implied contract of insurer—^p 940 

B. Elements and Requisites in General—940 

§ 227. In general—^p 940 

228. Contracts by agents generally—^p 945 

229. Executory contracts to insure—^p 950 

230. Preliminary or temporary contracts of insurance—^p 956 

231. Mutuality in general—968 

232. Application or offer and acceptance—^p 968 

233. Medical examination—^p 988 

234. Nature of subject-matter—p 989 

235. Existence and condition of subject-matter—^p 990 
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Vn. CONTRACT AND POLICT—Continued 

B. Elements and Requisites in General— Continued 
§ 236. -Existence of life insured—p 992 

237. -Life and good health at, or prior to date of policy—-p 992 

238. Parties—^p 994 


C. 


Vallditst in General —^p 998 
§ 239. In general—^p 998 

240. Parol contracts generally—^p 1001 

241. Illegality in general—p 1001 

242. -Violation of statutes—^p 1004 

243. -Wagering or gaming—^p 1010 

244. Fraud or mistake—^p 1011 

--^245. Discrimination between insurants—^p 1013 

246. Age of insured—^p 1016 

247. Amount of liability—^p 1016 

248. Partial invalidity—^p 1018 


D. Form, Contents, and Exectution—^ p 1018 

§ 249. In general—^p 1018 

250. Oral or written—^p 1019 

251. Standard form—^p 1025 

252. Statutory forms—^p 1027 

253. Approval or disapproval of form by insurance commissioner—^p 1027 

254. Style and size of type—^p 1029 

255. Contents—^p 1031 

256. Execution—1038 

257. Attaching papers to policy—^p 1041 

258. -Application or copy thereof—^p 1041 

259. -Constitutions, by-laws or rules, or copy thereof— p 1046 

260. -Rider—p 1047 

261. -Certificate of loan or copy of note—^p 1048 

E. Issuance, Delivert, and Acceptance of Policy—^ p 1048 

§ 262. Issuance of policy—^p 1048 

263. Delivery and acceptance of policy—^p 1051 

264. -Acceptance—^p 1053 

265. -SuflBiciency—^p 1055 

266. -Effect—p 1069 

267. Right to possession—^p 1073 

268. Delivery or return of copy of application—^p 1073 

F. Payment of First Premium—^ p 1074 

§ 269. In general—^p 1074 

270. Necessity and effect—^p 1075 

271. During lifetime and good health of applicant—^p 1079 

272. Mode and sufficiency—^p 1082 

G. Ratifioation and Waiver or Estoppel—^ p 1088 

§ 273. Ratification of contract—^p 1088 

274. Estoppel or waiver—^p 1091 

275. -By insurer in general—^p 1091 

276. -As to life and good health of applicant—^p 1103 

277. -By insured—^p 1106 
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VH CONTRACT AND POLICT-<Jontinued 

H. Reformation and Modification—1108 

§ 278. Reformation—1108 

279. „- Right to and grounds—p 1109 

280. - Necessity of reformation—p 1118 

281. Modification—^p 1120 

282. - Powers of agents and brokers—p 1123 

I. Renewals—^ p 1125 

§ 283. In general—^p 1125 

284. Powers of agents—^p 1130 

285. Terms, conditions, and subject matter—p 1133 

286. Payment of premium—^p 1134 

287. Renewal slips, receipts, or binders—^p 1136 

288. Substituted policies—^p 1136 

J. CONSTBUOnON—p 1136 

§ 289. General rules of construction—^p 1136 

290. -Function of court—^p 1139 

291. - Intention and ascertainment thereof—^p 1146 

292. - Construction by parties—^p 1152 

293. - Construction by prior decisions—^p 1154 

294. -Meaning of language; punctuation—^p 1155 

295. -Written and printed portions—^p 1162 

296. -Reasonable interpretation—^p 1163 

297. - Strict or liberal construction—^p 1165 

298. -Construction of contract as entirety in general—^p 1196 

299. Matters constituting contract in general—^p 1200 

300. Matter on margin or back of policy, or on attached slip—^p 1205 

301. Application or other documents as part of policy—^p 1209 

302. - Statutes—p 1214 

303. -Charter, by-laws, or rules of company—p 1220 

304. Extrinsic matters affecting construction in general—1224 

305. Certificate of loan—^p 1224 

^306. Custom and usage between parties—^p 1225 

307. Premium note or receipt—^p 1225 

308. Parties and beneficiaries, and their interests in. general—^p 1226 

309. Subject matter insured in general—p 1236 

310. Subjects of marine insurance—^p 1236 . 

311. - Description of subject matter—^p 1236 

312. - Description of adventure as to time,, place, and voyage—^p 1240 

313. Property covered by insurance against fire—^p 1243 

314. - Description in general—^p 1243 

315. -Buildings and appurtenances—^p 1245 

316. -Fixtures—^p 1249 

317. —:— Grain and crops—^p 1249 

318. -Household goods and-furniture—p 1250 

319. -Merchants’ and manufacturers’ stock and materials—^p 1250 

320. -Tools and machinery—^p 1251 

321. - Shifting risk—^p 1252 

322. -Location of property—p 1252 

323. -Use of property—p 1255 

32ffe; r Property 'covered by insurance against other cause of loss—^p 1256 
325. Amount of insurance—p 1258 . .. 
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Vn. CONTRACT AND POLICY—Continned 
J. Construction —Continued 

§ 326. - Special provisions in policy—p 1259 

327. - Open or valued policies—^p 1260 

328. - Proceeds of assessments—1261 

329. Commencement and duration of risk—p 1261 

330. - Accident policy—^p 1267 

331. -Fire policy—^p 12^ 

332. - Liability policy—^p 1270 

333. - Life policy—^p' 1271 

334. - Marine policy—^p 1274 

335. - Other policies—^p 1281 

336. Entire or severable contracts—^p 1284 


K Loans on PoLicfius—^p 1287 

§ 337. In general—^p 1287 

338. Agreement to loan—^p 1299 

339. Actions—^p 1301 

Vm. PREMIUMS, NOTES FOR PREMIUMS, ASSESSMENTS, AND PREMIUM OR DEPOSIT 
NOTES—p 1302 

A. Premiums, and Notes rob Premiums —p 1302 

1. In General —^p 1302 

§ 340. Definition—^p 1302 

341. Amount—^p 1304 

342. - Discriminations and rebates—^p 1308 

343. -Decreased, increased, and extra premiums—^p 1311 * 

344. Payment of premiums—^p 1313 

345. -Time of payment—^p 1314 

346. - Place of payment—^p 1319 

347. -By whom made—^p 1320 

348. -To whom made—^p 1320 

349. - Method of payment in general—^p 1323 

350. - Remittance by mail—^p 1327 

351. -Evidence of pa3mient—^p 1327 

352. Compensation for examination of title—^p 1327 

353. Liability for premiums—^p 1328 

354. -Where risk has not attached—^p 1329 

355. -Where risk has attached—^p 1330 

356. Persons liable for premiums—^p 1332 

357. Estoppel and waiver—^p 1336 

358. Actions for premiums—^p 1337 

2. Notes for Premiums —p 1346 
§ 359. In general—^p 1346 

360. Validity, construction, and transfer—^p 1348 

361. - Consideration—^p 1349 

^ 362. - Fraud or misrepresentation—^p 1350. 

363. - Construction-—^p 1351.’ 

364. -- Negotiability and transfer—^p l351 

365. Nonpayment of note or installment—p 1351 

366. Actions on-note^p 1352. ■ • . 
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vm. PBEMIUUS, NOTES FOE PBEUIUMS, ASSESSMENTS, ANE PBEMUJM OE DEPOSIT 

UrOTES —Continued 

B. Assessmbnots and Pbemium OB Deposit Notes in Mutual Companies— 13SS 

1. In General —135S 

§ 367. Assessments in general—^p 1355 

368. Power and duty to make assessments—^p 1355 

369. Method of making assessments—^p 1360 

370 - Notice of assessment—^p 1361 

371. Amount of assessments—^p-1363 

372. Payment of assessments—1365 

373. Premium or deposit notes in general—^p 1365 

374. Deposit notes—^p 1365 

375. Stock notes—^p 1366 

376. Power to take notes—^p 1366 

377. Nature and requisites of premium notes—^p 1366 

2. Liability on Premium Notes and Assessments —^p 1367 
§ 378. In general—^p 1367 

379. Liability to assessment—^p 1367 

380. - Fraud of insurer—^p 1368 

381. ;-Restriction of assessment to same class of risk—p 1369 

382. - Cash policies issued by’ mutual companies—^p 1369 

383. - Termination of liability—^p 1370 

. 384. Risk not attached—^p 1373 

385. Necessity for assessments and notice thereof—^p 1373 

386. Necessity for personal demand—^p 1374 

387. Company obligations to which liability extends—^p 1374 

388. Proportionate liability—p 1376 

389. Exemption from liability—^p 1377 

390. Estoppel to deny liability—^p 1378 

3. Actions for Assessments and on Premium or Deposit Notes—^ 1379 
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INSVEANCE 

L DEFINITIONS, OBIGIN, AND KINDS 


§1 


§ 1. In General 

a. Definitions and origin 

b. Comparisons and distinctions 

c. Kinds and types 

a. Definitions and Origin 

Insurance, broadly defined, Is a contract by which 
one party for a consideration assumes particular risks 
of the other party and promises to pay him or hia nominee 
a certain or ascertainable sum of money on a specified 
contingency. 

“Insurance” is a word of comprehensive and va¬ 
ried meaning.! It is a matter of contract,2 the con¬ 
tract having its origin in, and deriving its incidents 
from, the laws, usages, and customs of commer¬ 


cial nalions.3 Fundamentally it is an agreement to 
pay a sum on the happening of an event,4 and has 
been said to be best defined as a contract where¬ 
by one undertakes to indemnify another against 
loss, damage, or liability arising from an unlmo^vn 
or contingent event.® More broadly, however, the 
term “insurance,” or “insurance contract,” or “in¬ 
surance policy,” in the sense of the subject matter 
with which it deals, denotes a contract by which one 
party, for a compensation called the “premimn,” 
assumes particular risks of the other party and 
promises to pay to him or his nominee a certain 
or ascertainable sum of money on a specified con¬ 
tingency;® an agreement by which one party for 
a consideration promises to pay money, or its equiv- 


1 . Tex.—Southwest Nat. Bank v. 
Employers* Indemnity Corporation, 
Com.App.. 12 S.W.2d 189, 191, re¬ 
versing Employers’ Indemnity Cor¬ 
poration V. Southwest Nat. Bank, 
Civ.App., 299 S.W. 676. 

Insurance as: 

Commerce see Commerce S 22. 
Franchise see infra S 55. 

Insurance business or company with¬ 
in statutory regulations see infra 
8 19. 

a. U.S.—Penn Mut. Life Ins. Co. v. 

Meguire, D.C.Ky., 18 F.Supp. 967. 
Ga.—McQlothln v. U. S. National 
Life & Casualty Co., 136 S.E. 636, 
36 Ga.App. 326. 

Mo.—Bicks V. Fidelity & Casualty 
Co. of New York, 263 S.W. 1029, 
800 Mo. 279. 

8. Mass.—Greene v. Pacific Mut. Ins. 

Co., 91 Mass. 217. 

32 C.J. p 1091 note 17. 

4i U.S.—^Pape v. Home Ins. Co., C. 
C.A.N.T.. 139 P.2d 281, 234, affirm¬ 
ing, D.C., 48 F.Supp. 754. 

S. Ind.—^Meyer v. Building & Real¬ 
ty Service Co., 196 N.B. 260, 264, 
209 Ind. 126, 100 A.L.R. 1442. 

Okl.—Clardy v. Grand Lodge of Okla¬ 
homa, A. O. U. W., 269 P. 1066. 
1066« 132 Okl. 166. 
amUar deflnitioiui 

(1) Generally, a contract of indem¬ 
nity against loss by the act of an¬ 
other.—In re Roberts* Estate, 175 
A. 869, 316 Pa. 646, 96 A.L.R. 450. 

(2) Contract to pay sum of mon¬ 
ey by way of indemnity to protect 
interest of insured.—^Brownell v. 
Board of Education of Inside Tax 
Dist. of City of Saratoga Springs, 
146 N.E. 630, 289, N.T. 869. 87 A.L. 
R 1319, reversing 206 N.Y.S. 887, 211 
App.Div. 823, which affirmed 204 N.Y. 
S. 150, 123 Misc. 64, and reargument 
denied 148 N.E. 711; 240 N.Y. 676. 
Statutory definitions 

(1) Oregon Code 1980 8 46-101 de¬ 


fines insurance aa "contract whereby 
one undertakes to indemnify another 
against loss, damage or liability 
arising from au unknown or con¬ 
tingent event, whereby the insured 
or his beneficiary suffers loss or in¬ 
jury.**—Ballou V. Fisher, 61 P.2d 
423, 164 Or. 688—Hall v. Metropoli¬ 
tan Life Ins. Co., 28 P.2d 876, 876, 146, 
Or. 32. 

(2) Under Gen.St.l923 8 3314, "in¬ 
surance** is indemnity for loss in re¬ 
spect of specified subject.—State v. 
Spalding, 207 N.W. 817, 166 Minn. 
167. 

6. Ga.—^Bankers* Health & Life Ins. 
Co. V. Knott, 164 S.E. 194, 41 Ga. 
App. 639. 

N.J.—^Moresh v. O’Regan, 187 A. 619, 
625, 120 N.J.Eq. 634, quoting Cor¬ 
pus JurlSy and reversed on other 
grounds 192 A. 831, 122 N.J.Eq. 388, 
dissenting opinion 194 A. 156, 122 
N.J.Eq. 388. 

N.Y.—Ollendorf Watch Co. v. Pink, 
300 N.Y.S. 1176, 1177, 263 App.Div. 
73, citing Corpus dtiris, and re¬ 
versed on other grounds 17: N.E.2d 
676, 279 N.Y. 82. 

Ohio.—State ex rel. Duffy v. Western 
Auto Supply Co., 16 N.E.2d 256, 
269, 134 Ohio St. 163, 119 A.L.R. 
1236, quoting Corpus Juris. 

82 C.J. p 976 note 2. 

Critlolsed as too narrow 
N.J.—Commissioner of Banking & In¬ 
surance V. Community Health 
Service. 30 A.2d 44, 46, 129 N.J. 
Law 427. 

As oonunonly or generally under¬ 
stood 

(1) Contract whereby promisor, 
for consideration usually called pre¬ 
mium, becomes bound to indemnify 
or compensate the promisee or one 
designated by him for loss or dam¬ 
age from stated causes in definite or 
ascertainable amount.—State ex rel. 
Herbert v. Standard Oil Co., 35 N.B. 
2d 437, 440, 138 Ohio St 876. 
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(2) Agrreement to indemnify 
against loss in case property is dam¬ 
aged or destroyed by fire, or to pay 
a specified sum on the death of the 
Insured or on his reaching a certain 
age.—Commonwealth v. Metropolitan 
Life Ins. Co., 98 A. 1072, 254 Pa. 610. 
Similar definitions 

(1) ''Any contract by which one of 
the parties for a valuable considera¬ 
tion, known as a premium, assumes 
a risk or loss or liability that rests 
upon the other, pursuant to a plan 
for the distribution of such risk 
. . . whatever the form it takes 
or the name it bears."—^Ballou v. 
Fisher, 61 P.2d 428, 425, 154 Or. 688. 

(2) An agreement by which one 
person for a consideration promises 
to pay money or its equivalent, to 
or to do some act of value for, an¬ 
other on the destruction or Injury 
of something by specified perils.— 
In re O’Neill’s Estate, 266 N.Y.K 
767, 771, 143 Mlsc. 69. 

(8) Contract whereby Insurer, in 
return for certain periodic payments 
to be made to it, engages, on the hap¬ 
pening of a designated event, to pay 
a named sum either to a specified 
Individual or to a person falling 
within a certain description.—^In re 
Hllpert’s Estate, 800 N.Y.S. 886, 166 
Misc. 430. 

(4) Contract whereby, for an 
agreed premium, one party under¬ 
takes to compensate the other for 
loss on a specified subject by speci¬ 
fied perils. 

U.S.—^Newark Fire Ins.’ Co. v. Turk, 
C.C.A.Pa., 6 P.2d 633, 634, 43 A.L.R. 
496, affirming, D.C., Turk v. Newark 
Fire Ins. Co., 4 F.2d 142. 

Ill.—^Patterson v. Durand Farmers 
Mut. Fire Ins. Co., 24 N.E.2d 740, 
744, 303 IlLApp. 128. 

N.Y.—Ollendorff Watch Co. v. Pink, 
300 N.Y.S. 1176, 1177, 263 App.Div. 
73, reversed on other grounds 17 
N.B.£d 676, 279 N.Y. 32. 
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alent, or do some act of value to insured, on the 
destruction or injury of something in which the lat¬ 
ter has an interest.^ 

As regards property and liability insurance, it is 
a contract by which one party promises on a con¬ 
sideration to compensate or reimburse the other 
if he shall suffer loss from a specified cause, or to 
guarantee or indemnify or secure him against loss 
from that cause.8 

The term "insurance” denotes also the act of in¬ 
suring by the contract here defined,^ as well as 


the system of business of which such contracts are 
the characteristic and vital element.i® 

^"Assurance'* was formerly of very frequent use 
in the modern sense of insurance, particularly in 
English maritime law, and still appears in the 
policies of some companies, but is otherwise seldom 
seen of late years. There seems to be a tendency, 
however, to use "assurance” for the contracts of 
life insurance companies, and "insurance” for risks 
on property.^^ 

Insurance policy. The term "policy,” "insurance 
policy,” or, more fully, "policy of insurance,is 


Ohio.—Ohio Farmers* Ins. Co. -v. 
Cochran, 136 N.B. 687, 104 Ohio St. 
427. 

(5) Airreement to pay given sum 
on happening of particular event, 
contingent on duration of human 
life, in consideration of Immediate 
payment of smaller sum or certain 
equivalent periodical payment.—^Plr- 
Ics V. First Russian Slavonic G-reek 
Catholic Benevolent Society, under 
the Protectorate of Archangel St. 
Michael. 89 A, 1086, 83 N.XEq. 29. 

(6) Undertaking on the par^t of In¬ 
surer, based on sufficient considera¬ 
tion, to pay insured a certain sum 
of money on the happening of a 
certain contingency.—^Draper v. Del¬ 
aware State Grange Mut. Fire Ins. 
Co., 91 A. 206. 6 Boyce, Del., 143. 

7- Fla—State v. De Witt C. Tones 
Co., 147 So. 230, 232, 108 Fla 613. 
N’.J.-—Commissioner of Banking and 
Insurance v. Community Health 
Service. 30 A2d 44, 129 N.J.Law 
427—Moresh v, O'Hegan, 187 A. 
619, 626, 120 N.J.Eq. 634, reversed 
on other grounds 192 A. 831, 122 N.' 
J.Eq. 388, dissenting opinion 194 A. 
166, 122 N.XEq. 388. 

Tex.—^National Auto Service Corpo¬ 
ration V. State, Clv.App., 56 S.W. 
2d 209. 

Am oonimoiulaw deflnltloiL 
N.T.—Ollendorff Watch Co. V. Pink, 
17 N.B.2d 676, 279 N.T. 82, revers¬ 
ing 800 N.T.S. 1176. 253 App.Dlv. 
73. 

As statutory deflnltioiL 
Colo.—^International Service Union* 
Co. V. People ex rel. Wettengel, 70 
P.2d 431, 101 Colo. 1. 

Mass.—Gregg v. Commissioner of 
Corporations and Taxation, 54 N.E. 
2d 169—Commonwealth v. Wether- 
bee, 106, Mass. 149. 

Okl.—Clardy v. Grand Lodge of Okla¬ 
homa. A. O. U. W., 269 P, 1066, 
1066, 182 OkL 166. 

Similar definition 

Agreement whereby, for a stipulat¬ 
ed consideration or premium, an in¬ 
surance company undertakes to In¬ 
demnify the other against certain 
risks in which that party has in¬ 


terest recognized by law.—^Home Ins. 
Co. V. Bernstein, 16 N.Y.S.2d 46, 172 
Mlsc. 763. 

8. N.T.—Ollendorff Watch Co. v. 
Pink, 800 N.T.S. 1176, 1177, 263 
App.Div. 73, citing Ctorpns Juris, 
and reversed on other grounds 17 
N.E.2d 676. 279 N.T. 82. 

Ohio.—State ex rel. Duffy v. Western 
Auto Supply Co.. 16 N.E. 2d 266, 
269. 184 Ohio St. 163, 119 A.L.R. 
1236, quoting Oozpns Juris—John 
Hancock Mut. Life Ins. Co. v. 
Hicks. 183 N.E. 93. 96, 43 Ohio App. 
242, quoting Corpus Juris, 

32 C.J. p 976 note 8. 

Similar definitions 

(1) *‘It provides, for a considera¬ 
tion, indemnity against loss or dam¬ 
age to property in which the assured 
has an interest which may result 
from some uncertain or unforeseen 
contingency.**—National Auto Serv¬ 
ice Corporation v. State, TexCiv. 
App., 66 S.W.2d 209, 210. 

(2) Contract to indemnify insured 
against loss or damage to insured 
property named in policy- by reason 

j of certain perils to which it may 
be exposed.—State ex rel. Duffy v. 
Western Auto Supply Co.. 16 N.E.2d 
266, 134 Ohio St. 168, 119 A.L.R. 
1236. 

(8) Contract by which one party, 
for adequate consideration paid to 
him, undertakes to indemnify or 
guarantee the other against loss by 
certain specified risks; an agree¬ 
ment wherein one becomes surety 
for another that the latter shall not 
suffer loss or damage on the hap¬ 
pening of certain contingencies, on 
specified terms,—Commerce Title 
Guaranty Co. v. U. S., D.C.Tenn., 32 
F.Supp. 73, affirmed, C.C.A., 121 F.2d 
462, certiorari denied 62 S.Ct. 110, 
314 n.S. 657, 86 L.Ed. 526. 

(4> Undertaking by one party to 
protect the other party from loss 
arising from named risks, for the 
consideration and on the terms and 
conditions recited. 

U.S.—Westchester Fire Ins. Co. of 
New Tork City v. Fitzpatrick, GC. 
AN.X, 2 F.2d 651. 

Tex—^National Auto Service Corpo- 
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ration v. State. Clv.App., 66 SW 
2d 209, 211. 

(6) Contract whereby, for an 
agreed premium, one party under¬ 
takes to compensate the other for 
loss on a specified subject, by spe¬ 
cific perils, 

Fla—State v. De Witt C. Jones Co.. 

147 So. 230, 231, 108 Fla 618. 
Tex—Phillips V. State. 126 S.W.2d 
686, 689, 136 TexCr. 430. 

(6) Contract whereby, for stipulat¬ 
ed consideration, party undertakes 
to indemnify another against a spec¬ 
ified contingency or peril called a 
“risk.**-Old Colony Trust Co. v. 
Commissioner of Internal Revenue, 
C.C.A, 102 F.2d 380. 

9. Tex—^Daniel v. Life Ins. Co. of 
Virginia, Clv.App., 102 S.W.2d 266. 

32 C.J. p 976 note 7, 

10. U.S.—^Physicians* Defense Co. v. 
Cooper, Cal.. 199 F. 676, 678, 118 G 
C.A 50, 47 L.R.A,N.S.. 290. 

Tex—Daniel v. Life Ins. Co. of Vir¬ 
ginia Civ.App., 102 S.W.2d 266. 

32 C.X p 976 note 8. 

What constitutes 

(1) Business of insurance consists 
in accepting a number of risks, and 
of spreading losses over risks.— 
Home Title Ins. Co. v. U. S., C.C.A. 
N.T., 60 F.2d 107, reversing, D.C.. 
11 F.2d 793. and certiorari granted 
U. S. v. Home Title Ins. Co., 52 S. 
Ct. 35, 284 U.S. 606, 76 L.Ed. 519, 
affirmed 52 S.Ct. 319, 285 U.S. 191. 
76 L.Ed. 696. 

(2) Nonprofit hospital service cor¬ 
poration selling contract entitling 
subscriber to hospitalization in cer¬ 
tain hospitals ainder specified condi¬ 
tions, and providing for specified 
payments by the corporation to such 
hospitals, and that any surplus 
should constitute a reserve for the 
subscriber’s benefit, is engaged in a 
‘‘business substantially amounting 
to insurance.’*—Cleveland Hospital 
Service Ass'n v. Ebright, 49 N.E.2d 
929, 142 Ohio St. 51, affirming, App., 
46 N.E.2d 167. 

IL Black L.D. 

12. Ala.—Prudential Casualty Co. v. 
Kerr, 80 So. 97, 202 Ala 269. 
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the contract between insurer and insured it is 
the name by which the formal written instrument 
in which the contract of insurance is usually em¬ 
bodied is known the written form that insurance 
contracts ordinarily take and are meant to take;i5 
the written instrument containing the considera¬ 
tion and the terms and stipulations of the con- 
tract.i® 

‘^Insurance corporation** is defined infra § 91. 

The naittre of the insurance contract generally, 
as well as particular kinds of insurance contracts, 
is considered at length infra §§ 223, 224. 

b. Oomparisons and Distinctions 

Apart from life Insurance contracts and some acci- 


§ 1 

dent Insurance contracts, an Insurance contract Is, In 
general, a contract of Indemnity, distinguishable from a 
surety contract or a warranty. 

Except for life insurance, as discussed infra § 
25, and sometimes accident insurance, as discussed 
infra § 3, insurance is a contract of indemnity,^^ 
generally for the benefit of insured and those in 
privity with him. 18 

Surety contract. While insurance contracts are 
in many respects similar to surety contracts, there 
is a very wide difference between them.i® 

Warranty, A warranty promises indemnity 
against defects in the article sold, while insurance 
indemnifies against loss or damage resulting from 


Ga.—London Assur. Corp. v. Pater¬ 
son, 32 S.E. 650, 108 Ga. 538. 558. 

13. U.S.—Alliance Ins. Co. v. City 
Realty Co., D.C.Ga.. 52 F.2d 271. 

jowa.—Kantor v. New York Life Ins. 

Co., 258 N.W. 769. 219 Iowa 1005. 
Ohio.—Ohio Farmers* Ins. Co. v. 
Cochran. 186 N.E. 687. 104 Ohio 
St. 427. 

Tex.—Daniel v. Life Ins. Co. of Vlr- 
Slnia, Civ.App., 102 S.W.2d 266. 
Oontlnffenoy imnuitaxlal 
Word ‘‘policy** may describe the 
Insurance contract, whatever the 
subject of Indemnity and contingen¬ 
cies provided.—Southwest Nat. Bank 
V. Employers* Indemnity Corporation, 
Tex.Com.App., 12 S.W.2d 189, revers¬ 
ing Employers' Indemnity Corpora¬ 
tion V. Southwest Nat. Bank, Civ. 
App., 299 S.W. 676. 

‘AmUguems temn 

Word “policy,** as applied to In¬ 
surance, may be an ambiguous term 
and may mean entire contract be¬ 
tween parties, or It may mean that 
part of the contract excluding at¬ 
tached papers which define none of 
the terms of Insurance.—First Trust 
Co. of St. Paul V. Kansas City Life 
Ins. Co., C.C.A.Minn.. 79 F.2d 48. 
Shnple contract 

Ohio.—John Hancock Mut. Life Ins. 
Co. V. Hicks, 188 N.E. 93, 43 Ohio 
App. 242. 

14. Ill.—Immel v. Travelers Ins. Co., 
26 N.B.2d 114, 878 Ill. 266, revers¬ 
ing 20 N.E.2d 804, 800 Ill.App. 
96. 

Ky.—Globe & Rutgers Fire Ins. Co. 
of City of New York v. Hensley, 
266 S.W. 1074, 206 Ky. 202. 

Mich.—^Bowen v. Prudential Ins. Co., 
144 •N.W. 543, 178 Mich. 63, 61 L. 
R.A.,N.S., 687. 

82 C.J. p 1092 note 49. 

Origin of written contracts 
Okl.—Massachusetts Bonding, etc., 
Co. V. Vance, 180 P. 698. 74 Okl. 
261. 

32 C.J. p 1092 note 29 [a]. 

A verbal contract of Insurance Is 


not a policy.—Manny v. Dunlap, C.C. 
Iowa, 16 F.Cas.No.9,047, Woolw. 872. 
Oertlfloate of Insurance 
Ky.—Globe & Rutgers Fire Ins. Co. 
of City of New York v. Hensley, 
266 S.W. 1074, 206 Ky. 202. 

15. N.J.—^Hollln V. Essex Mut. Ben. 
Ass*n. 96 A. 71, 88 N.J.Law 204. 

16. Ohio.—Ohio Farmers’ Ins. Co. v. 
Cochran, 136 N.E. 637, 104 Ohio St. 
427. 

32 C.J. p 1093 note 61. 

As evidenoe of the contract or ob¬ 
ligation.—^Mutual Reserve Fund Life 
Ass’n V. Austin, Mass., 142 F. 398, 
401, 78 C.C.A. 498, 6 L.R.A.,N.S., 1064 
—32 C.J. p 1093 notes 63, 54. 

17. Fla.—Brock v. Hardle, 164 So. 
690, 114 Fla. 670. 

Ga.—^Atlantic Steel Co. v. Hartford 
Fire Ins. Co., 148 S.E. 286, 39 Ga. 
App. 680. 

Ill.—^Le Doux V. Dettmering, 43 N.E. 

2d 862, 316 Ill.App. 98. 

Mich.—^Nash'v. New York Life Ins. 

Co., 262 N.W. 441, 272 Mich. 680. 
Minn.—State v. Spalding, 207 N.W. 

817, 166 Minn. 167. 

N.Y.—^Midler v. Continental Ins. Co., 
284 N.Y.S. 288, 158 Mlsc. 153—Bak- 
ker V. .^na Life Ins. Co. of 
Hartford, Conn.. 266 N.Y.S. 231, 148 
Mlsa 162, affirmed 267 N.Y.S. 956, 
240 App.Dlv. 880, affirmed 190 N.E. 
327, 264 N.Y. 150. 

Ohio.—State ex rel. Duffy v. Western 
Auto Supply Co.. 16 N.B.2d 256, 134 
Ohio St 163, 119 A.L.R. 1236. 

Or.—Ballou v. Fisher, 61 P.2d 423, 
164 Or. 648—^Hall v. Metropolitan 
Life Ins. Co.. 28 P.2d 876, 146 Or. 
32. 

Pa.—In re Roberts* Estate, 176 A. 
869, 316 Pa. 546, 96 A.L.R. 450— 
Montgomery County v. Ambler-Da- 
vls Co., 153 A. 621, 302 Pa. 333. 

Tex.—Daniel v. Life Ins. Co. of Vir¬ 
ginia, Civ.App., 102 S.W.2d 256. 

32 C.J. p 976 note 6. 

“It may and often does signify In¬ 
demnity only.**—Southwest Nat. Sank 

473 


V. Employers* Indemnity Corpora¬ 
tion, Tex.Com.App., 12 S.W.2d 189, 
191, reversing Employers* Liability 
Indemnity Corporation v. Southwest 
Nat Bank, Civ.App., 299 S.W. 676. 

Xu limited sense that insured must 
have some Interest at risk, but not in 
sense that Insured can never collect 
more than his actual loss, or In sense 
that Insured must first salvage what 
he can and then look to insurer only 
for the difference.—^Home Title Ins. 
Co. V. U. S., C.C.A.N.Y., 60 P.2d 107, 
reversing, D.C.. 41 F.2d 793, and cer- 
tiorarl granted U. S. v. Home Title 
Ins. Co., 52 S.Ct 86, 284 U.S. 606, 
76 L.Ed. 619, affirmed 62 S.Ct 319, 
286 U.S. 191, 76 L.Ed. 695. 

“Property Insuxanoe” is essentially 
a contract of Indemnity, and interest 
for loss for which contract provides 
Indemnity is essential.—^Davls-Wood 
Lumber Co. v. Insurance Co. of North 
America, La.App., 154 So. 760, follow¬ 
ed In Davis-Wood Lumber Co. v. 
Colonial Fire Underwriters of Hart¬ 
ford, Conn., 164 So. 767, and Davis- 
Wood Lumber Co. v. Security Ins. 
Co. of New Haven, Conn., 164 So. 767. 

Au Ixumxaiioe policy is a special 
agreement of Indemnity with the 
person Insuring against such loss or 
damage as he may sustain.—^First 
Nat Bank of Jessup v. Cappelllnl, 26 
A.2d 119, 149 Pa.Super. 14. 
“Indemnity** defined and distinguish¬ 
ed see Indemnity §§ l<-3. 

18. N.Y.—Bakker v. Mtn& Life Ins. 
Co. of Hartford, Conn., 265 N.Y.S. 
231, 148 Mlsc. 162, affirmed 267 N. 
Y.S. 956, 240 App.Dlv. 880, affirmed 
190 N.E. 327, 264 N.Y. 150. 

19. Ind.—Meyer v. Building & Real¬ 
ty Service Co.. 196 N.E. 260, 209 
Ind. 126, 100 A.L.R. 1442. 

“Contract of suretyship*' defined see 
the C.J.S. title Principal and Sure¬ 
ty § 1, also 50 C.J. p 12 notes 6-9. 
Insurance and business of compen¬ 
sated surety as analogous see the 
C.J.S. title Principal and Surety 
8 391, also 50 C.J. p 316 note 65. 
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perils outside of, and unrelated to defects in the 
article itself.20 

Insurance contract and policy. An insurance 
contract, when in writing, is commonly called a 
“policy ;”2i and in the writing itself the words 
“contract” and “policy” are frequently used synony- 
mously.22 However, an insurance contract and the 
policy itself are said to be distinguishable in that 
the contract consists of the policy and the applica¬ 
tion, while the application, even though attached to 
the policy, is not a part of the policy.23 

c. Blinds and Types 

The nature of an Insurance policy determines \tm 
character, not the nomenclature of the policy, or the 
character of the Issuing company. 

Insurance has been utilized as a mode of pro¬ 
tection in a great many different situations, and as 
a result many of these situations are identified with 
a particular kind of insurance. These different 
kinds of insurance are defined infra §§ 2-49. Poli¬ 
cies of insurance also divide themselves into par¬ 
ticular types, sometimes even in the same field of 
insurance, and these various types or kinds of poli¬ 
cies are defined infra §§ 2-49. 

The character of a particular policy is to be de¬ 
termined by the nature of the contract it express¬ 
es, 24 rather than by the nomenclature of the pol- 
icy25 or the character and avowed purposes of the 
company that issued it26 

§ 2. Accident Insurance 

Accident Insurance Insures against loss or damage 


due to accidental Injury to the person Insured and result¬ 
ing In disability or death. 

Accident insurance is insurance against loss or 
damage due to accidental injury to the person in¬ 
sured and resulting in disability or death.27 

The nature of an accident insurance contract or 
policy is considered infra § 224. 

§ 3. -Analogy to Other Kinds of Insur¬ 

ance 

Although accident Insurance has been said to be 
analogous to other kinds of Insurance ao as to be gov¬ 
erned by the same general rules, It Is distinguishable In 
some respects. 

Accident insurance is analogous to other kinds 
of insurance and is governed by the same general 
rules, although the character of the risk necessi¬ 
tates particular applications thereof and certain spe- 
dal rules peculiar to this class nf insurance.28 

As indemnity contract. Although accident insur¬ 
ance has been spoken of as a contract of indemni- 
ty,29 it has also been said not to be one of indem¬ 
nity, but an investment by insured.®® Insurance 
generally as a contract of indemnity is discussed 
supra § 1 b, and “indemnity insurance” is defined 
infra § 19. 

Liability insurance. In a sense liability insurance 
is a variety of accident insurance,®! but it is dis¬ 
tinguishable from accident insurance in that acci¬ 
dent policies, strictly speaking, cover accidents hap¬ 
pening to the person of insured, while liability poli- 


2a Ohio.—State ex rel. Duffy v. 
Western Auto Supply Co., 16 N.E. 
2d 256, 259, 184 Ohio St 163, 119 
A.II.R. 1236. 

‘‘Warranty" defined see the C.J.S. 
title Sales § 301, also 56 C.J. P 
652 note 90-p 653 note 92. 

Guaranty and Insurance distinguish¬ 
ed see Gusjranty S 4. 

21. N.T.—"Hicks V. British America 
Assur, Co., 48 N.T.S. 623, 18 App. 
Div. 444. 

Ohio.—State v. Pittsburgh, C. C. & St. 
L. R. Co.. 67 N.E. 98, 68 Ohio St 
9. 96 Am.S.R. 635. 64 L.R.A. 405. 
Okl.:—^Brown v. Connecticut P. Ins. 
Co., 153 P. 173, 52 Okl. 392. 

22. Minn.—^Wilkins v. State Ins. Co., 
45 N.W. 1, 43 Minn. 177. 

23. N.T.—^Landau v. Equitable Life 
Assur. Soc. of U. S., 1 N.Y.S.2d 
891, 166 Misc. 42, reversed on other 
grounds 6 N.Y.S.2d 112, 168 Misc. 
327. 

24. Mo.—^Knott v. Security Mut. 
Life Ins. Co., 144 S.W. 178, 161 
Mo.App. 579. 


25. Mo.—^Knott v. Security Mut, 
Life Ins. Co., supra. 

32 C.J. p 1095 note 98. 

23. Mo.—Knott v. Security Mut 
Life Ins. Co., supra. 

27. N.M.—Gilbert v. Inter-Ocean 
Casualty Co. of Cincinnati, Ohio, 
71 P.2d 56, 59, 41 N.M. 468. 

Other deflnltloiui 

(1) Accident insurance is a con¬ 
tract whereby one party, for a stip¬ 
ulated consideration, agrees to in¬ 
demnify another against injuries by 
accident—State v. Pittsburgh, C. C. 
& St L. Ry. Co., 67 N.E. 93, 96, 68 
Ohio St 9, 96 Am.S.R. 635, 64 L.R.A. 
405. 

(2) Additional definitions see 1 C. 
J. p 404 note 1. 

2a Ill.—^National Accident Soc. v. 
Ralstln, 101 Ill.App. 192. 
Plato-glass iiisuxanoe is form of 
accident Insurance. 

S.D.—^Metropolitan Casualty Ins. Co. 
V. Basford. 139 N.W. 795, 81 S.D. 
149. 

Wls.—State V. Prlcke, 77 N.W. 734, 
102 Wls. 117. 


"Plate-glass Insurance" defined see 
infra 5 39. 

29. Mo.—^Lemaltre v. National Cas¬ 
ualty Co., 186 S.W. 964, 195 Mo. 
App. 599. 

N.Y.—^Prlce v. Maryland Casualty 
Co., 294 N.Y.S. 448, 461, 162 Misc. 
363. 

3a N.Y.—Suttles v. Railway Mall 
Ass'n, 141 N.Y.S. 1024, 156 App. 
Div. 435. 

1 C.J. p 404 note 2. 

"Every accident Insurance policy 
is not an Indemnity contract—al¬ 
though such contracts . . . axe 
often spoken of as ‘indemnity con¬ 
tracts'—but, like a life Insurance 
policy, an accident insurance policy 
is a contract of Investment only 
. . . unless by its language it is 
clearly intended to be a contract of 
indemnification."—Price v. Maryland 
Casualty Co.. 294 N.Y.S. 448. 451, 162 
Misc. 368. 

31. Mass.—^Employers’ Liability As¬ 
sur. Corp. V. Merrill, 29 N.E. 529, 
155 Mass. 404. 

36 C.J. p 1057 note 29. 

"Liability Insurance" defined see 
infra §S 21-23. 
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cies cover accidents to others than insured, pro¬ 
vided insured stands in such relation to the per¬ 
son accidentally injured or killed as to be legally 
liable for the result of the accident.32 

Life insurance. While it has been held that an 
accident policy payable in the event of death by 
accident is clearly distinguishable from a life pol¬ 
icy,33 it has also been considered that accident in¬ 
surance is akin to life insurance. Essentially the 
same principles underlie, and the same rules govern 
both kinds of insurance,34 and, indeed, where an 
accident policy, in addition to the usual provision 
for indemnity against loss by reason of bodily in¬ 
jury by accidental causes, stipulates for the pay¬ 
ment of a certain sum to a person named in case 
of the death of insured by accident, it is, in that 
aspect, a “life insurance policy*' or “policy of in¬ 
surance on life” as those terms are used in statutes 
relating to such policies.35 

§ 4. Boiler Insurance 

Boiler Insurance Is a form of casualty Insurance, 
against the varying effects of accidents involving steam 
boilers. 

The term “boiler insurance” denotes a species of 
casualty insurance36 against loss or damage to the 
property of insured or to the property of others 


for which insured may be liable,37 or loss or dam¬ 
age on account of personal injury to,38 or the death 
of,33 any person, caused by the explosion,40 col¬ 
lapse,41 or rupture42 of steam boilers, or against ac¬ 
cident by or to them.48 

§ 5. Burglary, Robbery, and Theft Insurance 

Burglary or theft Insurance Is casualty Insurance 
against loss by burglary or theft. 

“Burglary or theft insurance” may be defined as 
insurance against loss of property by the depreda¬ 
tions of burglars and thieves.44 It is regarded as 
a branch of casualty insurance.45 

Conversion or embezzlement insurance contract 
is not a theft policy.48 

§ 6. Casualty Insurance 

Casualty Insurance includes those forms of Indemnity 
providing for payment for loss or damage, resulting from 
accident or some unanticipated contingency, except Are 
and the elements. 

Although “casualty insurance” is a term of quite 
frequent use, it cannot be said that its definition 
has been very accurately settled by the courts.47 
It is commonly held to include those forms of in¬ 
demnity providing for payment for loss or damage 
to property, except from fire or the elements,48 re- 


32. Mass.—Employers' Liability As- 
sur. Corp. v. Merrill, supra^ 

33. Ill.—Julius V. Metropolitan Life 
Ins. Co., 220 111.APP. 423, affirmed 
132 N.E. 435. 299 Ill. 343, 17 A.L.R. 
956. 

"Life Insurance" defined see infra § 
25. 

Beacon fox rule 

To hold otherwise “would be con¬ 
trary to the well understood mean- 
Ingr of the words used to designate 
the different kinds of Insurance pol¬ 
icies."—Julius V. Metropolitan Life 
Ins. Co., supra. 

34. U.S.—Standard L. & Accident 
Ins. Co. V. Carroll, Pa., 86 F. 567, 
80 C.C.A. 268, 41 L.R.A. 194. 

Tex.—Continental Casualty Co. v. 
Wade, 99 S.W. 877, 101 Tex.Clv. 
App. 102. 

87 C.J. p 361 note 34—1 C.J. p 404 
note 8. 

“A policy of Insurance issued by a 
so-called 'accident' company, as ap¬ 
plicable to injuries resulting in 
death, is but a contract of life insur¬ 
ance limited to specific risks—that 
is, a policy issued on the life of a 
person, but insuring against death 
from certain specified risks."—Stand¬ 
ard Life & Accident Ins. Co. of De¬ 
troit, Michigan v. Sayler, 2 Ohio N. 
P.,N.S., 806, 309, affirming Sayler v. 
Standard Life & Accident Ins. Co., 1 
Ohio N.P.,N.S., 217. 


35. Mo.—^Lamport v. General Acci¬ 
dent, Fire & Life Assur. Corp., 197 
S.W. 96, 100, 272 Mo. 19. 

Ohio.—Standard Life & Accident Ina 
Co. of Detroit, Michigan v. Sayler, 
2 Ohio Nr.P.,N.S., 305, affirming 
Sayler v. Standard Life & Accident 
Ins. Co.. 1 Ohio N.P..N.S.. 217. 

1 C.J. p 404 note 4. 

36. Mass.—Employers' Liability As¬ 
sur. Corp. V. Merrill, 29 N.E. 629, 
155 Mass. 404. 

8 0.3*. p 1140 note 1. 

37. U.S.—^Hartford Steam Boiler In¬ 
spection & Ins. Co. Y. Pabst Brew¬ 
ing Co., Wls., 201 F. 617, 120 C.C.A. 

45. 

8 C.J. p 1140 note 2. 

38. U.S.—^Hartford Steam Boiler In¬ 
spection & Ins. Co. V. Pabst Brew¬ 
ing Co., supra. 

8 C.J. p 1140 note 8. 

39. N.Y.—^Embler v. Hartford Steam 
Boiler Inspection & Ins. Co., 53 N. 
E. 212, 168 N.T. 481, 44 L.R.A. 612, 
affirming 40 N.Y.S. 460, 8 App.Dlv. 
186. 

8 C.J. p 1140 note 4. 

40. U.S.—^Hartford Steam Boiler In¬ 
spection & Ins. Co. V. Pabst Brew¬ 
ing Co., Wls., 201 F. 617, 120 C.C. 
A. 45. 

8 C.J. p 1140 note 6. 

41. Md.—^Hartford Steam Boiler In¬ 
spection & Ins. Co. V. Henry Son- 
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neborn & Co., 64 A. 610, 96 Md. 
616. 

48. Md.—Hartford Steam Boiler In¬ 
spection & Ins. Co. V. Henry Son- 
nebom & Co., supra. 

8 C.J. p 1140 note 7. 

43. U.S.—^American Steam Boiler 
Ins. Co. Y. Chicago Sugar Refining 
Co., Ill., 67 F. 294, 6 C,C.A. 886, 21 
L.R.A. 672, rcYersing, C.C., 48 F. 
198—Western Refrigerator Co. v. 
American Casualty Ins. & Sec. Co., 
C.C.I11., 61 F. 156. 

44. Black L.D. 

45. Iowa—Banker's Mut. Casualty 
Co. v. Council Bluffs First Nat. 
Bank, 108 N.W. 1046, 131 Iowa 466. 

7 C.J. p 1095 note 2. 

46. Wash.—Skoug y. Hartford Ac¬ 
cident & Indemnity Co., 214 P. 166, 
124 Wash. 298. 

47. Ark.—Liverpool & London & 
Globe Ins. Co. v. Jones, 180 S.W.2d 
519, 522, quoting Ooxims Juris. 

11 C.J. p 30 note 40. 

48. Ark.—^LlYerpool & London & 
Globe Ins. Co. y. Jones, supra, 
quoting Coxpns Juris. 

11 C.J. p 30 note 41. 
liability Ixisuzanoe is a form of 

casualty Insurance.—^Metropolitan 

Casualty Ins. Co. v. Basford, 189 N. 

W. 795, 31 S.D. 149. 
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suiting from accident or some such unanticipated 
contingency,and for loss through accident, or 
casualties resulting in bodily injury or death.®® 
The term, however, is more properly applied to in¬ 
surance against the effects of accidents resulting in 
injuries to property.®^ 

§ 7. Collision Insurance 

Collision insurance is insurance of the owner of a 
motor vehicle agalnsit risk of loss or damage to the 
vehicle by collision with other objects. 

“Collision insurance” is a term used in the law 
of motor vehicle insurance to describe insurance of 
the owner against the risk of loss or damage oc¬ 
casioned to the vehicle by a collision with other ob¬ 
jects.® 2 

§ 8. Confiscation Insurance 

Confiscation Insurance protects a conditional seller 
or mortgagee of an automobile from loss sustained by 
reason of the confiscation of the automobile by public 
authorities because of unlawful use by persons other than 
insured. 

Confiscation insurance is a type of insurance con¬ 
tract issued in favor of a seller of automobiles, who 
retains title to the automobiles sold or takes mort¬ 
gages thereon to secure the unpaid purchase price, 
by which insurer agrees to indemnify such seller 
against loss sustained by reason of the confiscation 
of the automobile by public authorities because of 
its use, other than by insured, in violation of law.®® 

§ 9. Conversion or Embezzlement Insurance 

Conversion or embezzlement Insurance with respect 
to a motor vehicle Is Insurance against loss or damage 
to a mortgagee or conditional seller by reason of the 
embezzlement or wrongful conversion of a motor vehicle 
by the purchaser or mortgagor thereof. 


Embezzlement or conversion coverage of a motor 
vehicle is a t 3 rpe of insurance contract issued in fa¬ 
vor of a conditional seller or mortgagee of an au¬ 
tomobile, whereby insurer agrees to indemnify in¬ 
sured against loss or damage sustained by reason 
of the fraudulent concealment or disposal,®^ or the 
embezzlement or wrongful conversion®® of the in¬ 
sured automobile by the purchaser or the mortga¬ 
gor thereof. 

§ 10. Credit Insurance 

Credit Insurance is a form of guaranty Insurance pro¬ 
viding Indemnity against Insolvency of persons to whom- 
credit has been extended. 

Credit insurance is a modern form of guaranty 
insurance,®® which provides for an indemnity, whol¬ 
ly or in part, to merchants or traders against the 
insolvency of customers to whom they extend cred- 
it.®7 

Tke contract of a mercantile agency guarantee¬ 
ing the accuracy of its information and specifying 
the amount of its liability is not a contract of in¬ 
surance.®® 

§11. Cyclone and Tornado Insurance 

Cyclone, tornado, or windstorm Insurance Is In¬ 
demnity against loss or damage to property caused by 
violent storms or high winds. 

Cyclone, tornado, or windstorm insurance is a 
form of indemnity against loss or damage to prop¬ 
erty through the action of violent storms or high 
winds.®® 

§ 12. Disability Insurance 

Disability insurance affords protection to Insured 
against loss of earning capacity. 

Disability insurance consists of all forms of in- 


Flate-glaeB insuraaioe Is a form of 
casualty insurance. 

S.D.—^Metropolitan Casualty Ins. Co. 
V. Basford, 189 N.W. 796, 31 S.D. 
149. 

Wis.—State v. Fricke. 77 N.W. 734, 
102 Wla 117. 

Sprinkler leakagfe Insuraaoe la a 
species of casualty Insurance.—Cana¬ 
dian Casualty Ins. Co. v. Boulter, 39 
Can.S.C. 558. affirming 14 OntL.. 166, 
9 Ont.W.R. 809, 816. 

49. Ark.—Liverpool & London & 
Globe Ins. Co. v. Jones, 180‘S.W.2d 
619. 

60. Minn.—State v. Federal Inv. Co., 
60 N.W. 1028, 48 Minn. 110. 

51. Mass.—^Employers' Liability As- 
sur. Corp. v. Merrill, 29 N.E. 629, 
155 Mass. 404. 

11 C.J. p 80 note 44. 


52. N.J.—^Harris v. American Cas¬ 
ualty Co., 85 A. 194, 88 N.J.Law 
641. 44 L.R.A.,N.S.. 70, Ann.Cas. 
1914B 846. 

'*Motor vehicle insurance" defined see 
infra § 38. 

53. .U.S.—Maryland Fidelity & De¬ 
posit Co. V. Moore, D.C.Or.. 8 F.2d 
652. 

64. Wash.—Skoug v. Hartford Acclr 
dent & Indemnity Co., 214 P. 166, 
124 Wash, 293. 

42 C.J. p 808 note 70. 

"Motor vehicle Insurance" defined see 
infra $ 88. 

65. ’ Iowa.—Lozier Auto. Exch. v. 
Interstate Casualty Co., 196 N.W. 
886, 197 Iowa 986. 

42 C.J. p 808 note 71. 

58. Ill.-—People V. Rose, 61 N.B. 

246, 174 ni. 310, 44 L.H.A. 124. 

15 C.J. p 1854 note 1. 
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Bond gnazanteelaig oredlts extend¬ 
ed to members of incorporated coal 
exchange was held essentially insur¬ 
ance against risk.—Tidewater Coal 
Exchange v. New Amsterdam Casual¬ 
ty Co.. D.C.Del., 20 P.2d 961. 

57. Wis.—Shakman v. U. S. Credit 
System Co., 66 N.W. 628, 92 Wis. 
366. 63 Am.S.R. 920, 82 L.R.A. 383. 
^16 C.J. p 1854 note 2. 

68. N.T.—^People ex rel. Daily Cred¬ 
it Service Corporation v. May, 147 
N.Y.S. 487, 162 App.Dlv. 216, af¬ 
firmed 106 N.B. 1039, 212 N.T. 661. 
40 C.J. p 639 note 43. 

59. U.S.—^Holmes v. Phenix Ins. Co., 
N.T., 98 F, 240, 39 C.C.A, 46, 47 
L.R.A. 308. 

17 C.J. p 698 note 1. 

Rain Insurance see infra 8 40. 
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surance relating to the partial or total disability of 
insured as distinguished from death, such as acci¬ 
dent, health, total and permanent disability insur¬ 
ance, and permanent and partial disability insur¬ 
ance.®® It is distinguishable from life insurance in 
that the usual object of the latter is to provide a 
fund for the benefit of the estate or the heirs or 
beneficiaries of insured after insured’s death, while 
the purpose of disability insurance is to protect 
against, not a loss of life, but a loss of earning ca¬ 
pacity.®^ 

§ 13. Fidelity insurance 

Fidelity Insurance Is Insurance against loss from the 
want of honesty, Integrity, or fidelity of employees or 
others In positions of trust. 

Fidelity insurance, as the term is usually em¬ 
ployed, is a contract whereby one, for a consider¬ 


§ 14 

ation, agrees to indemnify another against loss aris¬ 
ing from the want of honesty, integrity, or fidelity 
of employees or others holding positions of trust.®2 
While, as discussed infra § 249, the form of the 
contract may vary, whatever the form of the con¬ 
tract, it is well established that guaranteeing the 
fidelity of employees®® and persons holding posi¬ 
tions of trust®4 is a form of insurance, and that 
•such a contract is subject to the rules applicable to 
insurance contracts generally,®® and not to the rules 
applied to ordinary sureties for accommodation.®® 

§ 14.. Fire Insurance 

Fire insurance is a contract of Indemnity against loss 
or damage to property by fire. 

Fire insurance or a fire insurance policy in the 
sense of its subject matter is a contract of indemni- 


60. Webster New Int.D. 

61. lowa^—^Kantor v. New York Life 
Ins. Co., 268 N.W. 769. 219 Iowa 
1006. 

“Life insurance*’ defined see infra §§ 
26-27. 

62. Ind.—^Employers* Liability As- 
sur. Corporation v. Citizens* Nat 
Bank of Peru, 151 N.E. 396. 85 Ind. 
App. 169. 

Va.—American Surety Co. of New 
York V. Commonwealth, 21 S.B.2d 
748. 751, 180 Va. 97, auotingr Oor- 
pns Juris. 

25 C.J. p 1089 note 1. 

Other definition 

Insurance against dishonest acts is" 
insurance of fidelity.—Maryland Cas¬ 
ualty Co. V. American Trust Co., C. 
C.A.Tez., 71 F.2d 187, certiorari de¬ 
nied 55 S.Ct 95. 293 U.S. 682, 79 
L.Bd. 678. 

63- U.S.—^Hansen & Rowland v. Fi¬ 
delity & Deposit Co. of Maryland, 
C.C.A.Wash.. 72 F.2d 151. 

Ala.—Craft v. Standard Accident Ins. 
Co. 123 So. 271, 273. 220 Ala. 6. cit¬ 
ing Oorpus Juris, and granting 
certiorari and reversing 123 So. 
265. 23 Ala.App. 246. 

Ind.—^Fidelity & Casualty Co. of New 
York V. Bloimt Plow Works, 136 
N.E. 669. 560, 78 Ind.App. 529, cit¬ 
ing Corpus Juris. 

Kan.—^Docking v. National Surety 
Co., 262 P. 201. 122 Kan. 235. 

N.Y.—^First Nat. Bank v. National 
Surety Co.. 127 N.E. 479, 228 N.Y. 
469, reversing Judgment 169 N.Y. 
S. 774. 182 App.Div. 262. 

S.D.—^Lundeen v. Schumacher, 216 N. 

W. 883, 62 S.D. 149. 

Tex.—Southern Surety Co. v. Austin, 
Clv.App., 2 S.W.2d 1000, affirmed, 
Com.App.. 17 S.W.2d 774. 

Va.—^American Surety Co. of New 
York V. Commonweal til, 21 S.E.2d 


748. 761. 180 Va. 97. quoting Cor¬ 
pus Juris. 

26 C.J. p 1089 note 6. 

Z*iaellt 7 bond 

(1) A fidelity bond has been held 
a contract of insurance. 

Tex.—^American Surety Co. of New 
York V. Austin, Com.App., 17 S. 
W.2d 777, affirming, Civ.App., 6 S. 
W.2d 626—^Maryland Casualty Co, 
v. Crescent Valley Creamery, Civ. 
App., 103 S.W.2d 880, error dis¬ 
missed. 

(2) Such a bond is not a penal 
bond.—^Union Trust Co. v. Wyatt, 
Mo.. 58 S.W.2d 708. 

(3) In determining whether con¬ 
tract Is suretyship or insurance sub¬ 
stance rather than form will be 
considered and the fact that an em¬ 
ployee signed a fidelity bond is not 
conclusive that it was a suretyship 
contract.—Southern Surety Co. v. 
Austin, Tex.Com.App., 17 S.W.2d 774, 
affirming, Clv.App., 2 S.W.2d 1000. 
Schedule bond 

Tenn,—Co-operative Stores Co. v. 
United States Fidelity & Guaran¬ 
ty Co., 195 S.W. 177, 137 Tenn. 609. 
Surety bond 

U.S,—^^na Casualty & Surety Co. v. 
Commercial State Bank of Rantoul, 
D.aill,, 13 P.2d 474. 

64. S.D.—^Federal Deposit Ins. Cor¬ 
poration of Washington, D. C., v. 
Western Surety Co., 285 N.W. 909, 
66 S.D. 508. 

Tex.—Southern Surety Co. v. Austin, 
Civ.App., 2 S.W.2d 1000, affirmed, 
Com.App., 17 S.W.2d 774. 

25 C.J. P 1089 note 7. 

65. U.S.~Haasen & Rowland v. Fi¬ 
delity & Deposit Co. of Maryland, 
C.aA.Wash., 72 F.2d 161—.ffltna 
Casualty & Surety Co. v. Commei^ 
clal State Bank of Rantoul, D.C. 
Ill., 13 F.2d 474. 
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S.D.—^Federal Deposit Ins. Corpora¬ 
tion of Washington, D. C., v. West¬ 
ern Surety Co., 286 N.W. 909, 66 
S.D. 503—Lundeen v. Schumacher, 
216 N.W. 883, 62 S.D. 149. 

Tenn.—Co-operative Stores Co. v. U. 
S. Fidelity & Guaranty Co., 195 S. 
W. 177, 137 Tenn. 609. 

Tex.—American Surety Co. of New 
York V. Austin, Com,App., 17 S. 
W.2d 777, affirming, Clv.App., 6 S. 
W.2d 626—Maryland Casualty Co. 
V. Crescent Valley Creamery, Civ. 
App.,. 103 S.W.2d 880, error dis¬ 
missed—Southern Surety Co. v. 
Austin, Civ.App., 2 S.W.2d 1000, 
affirmed, Com.App., 17 S.W.2d 774. 
Va.—^American Surety Co. of New 
York V. Commonwealth, 21 S.E.2d 
748, 761, 180 Va. 97, quoting Cor¬ 
pus Juris. 

Wis.—First Nat. Bank v. U. S. Fi¬ 
delity & Guaranty Co. of Balti¬ 
more, 137 N.W. 742, 160 Wis. 601. 
25 C.J. p 1089 notes 8, 9. 

AS within ‘Husuxance business” 

The writing of fidelity bonds is 
comprehended within the term “in¬ 
surance business;*’ it is part of such 
business and Is of the same nature. 
—Jeffrey v. Genter, Pa.Com.Pl., 45 
Lack.Jur. 101. 

ea U.S,—^JBtna Casualty & Surety 
Co. V. Commercial State Bank of 
Rantoul, D.C.Ill., IS F.2d 474. 
Ala.—Craft v. Standard Accident 
Ins. Co., 123 So. 271, 220 Ala. 6, 
granting certiorari and reversing 
123 So. 265, 23 Ala.App. 246. 

S.D.—Lundeen v. Schumacher, 216 
N.W. 883, 52 S.D. 149. 

Tex.—^American Surety Co. of New 
York V. Austin, Com.App., 17 S.W. 
2d 777, affirming, Civ.App., 6 S.W. 
2d 626. 

25 C.J. p 1090 note 10. i 
Surety statutes Inappllcabls 
Tex.—^American Surety Co. of New 
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ty by which insurer, for a consideration, agrees 
to indemnify insured against loss of, or damage to, 
property by fire.®^ It has its origin in, and de¬ 
rives its incidents from, the usages and laws of 
commercial nations,®® and it is a mercantile con¬ 
tract, as shown infra § 224. 

Open or valued policies. Fire policies are gener¬ 
ally written so that the liability of the company is 
dependent on the amount of the loss, to be determin-' 
ed after the loss has occurred; the valuation of the 
property in the application or policy does not fix the 
liability of the company, even in case of total loss, 
and such policies are called "open policies.”'^® How¬ 
ever, by an open policy is also sometimes meant, in 
the United States, one in which an aggregate amount 
is expressed in the body of the policy, and the spe¬ 
cific amounts and subject are to be indorsed from 
time to time.*^^ On the other hand the value of 
the property and the amount payable in case of loss 
may be fixed by the terms of the contract; and 
policies so written are termed "valued policies,” 
and bind insurer to*pay the whole sum insured in 
case of total loss -'^2 

Floating policies of fire insurance are policies in¬ 


tended to cover property or value which cannot 
well be covered by specific insurance because of 
the fact that the property is changing in quantity 
or location.*^® 

Wager or wagering contract or policy, as applied 
to fire insurance, is a contract of insurance against 
fire with a person not having an interest in the 
property or subject insured.'^^ 

Life insurance distinguished, A life policy is a 
contract to pay a certain sum at an indefinite time; 
a fire policy is a contract to indemnify in case of 
loss.'^® 

Marine insurance policy distinguished, A policy 
of insurance on a vessel engaged in navigation is 
a contract of marine insurance, although it insures 
against fire risks only.^® However, where the haz¬ 
ard is fire alone and the subject is an unfinished 
vessel, never afloat for a voyage, the contract to 
insure is a fire risk, *^7 especially in the absence of 
an express agreement that it shall have the inci¬ 
dents of a marine policy,^® or where it insures ma¬ 
terials in a shipyard for use in constructing ves¬ 
sels.*^® The same is true where a policy insures, 


York v. Austin, Clv.App., 6 S.W. 
2d 626. affirmed, Com.App., 17 S.W. 
2d 777. 

BeoltsAs Isomaterial 

In contract gruaranteeingr fidelity of 
employee, recital that employee is 
“principal” and company is “surety” 
does not necessarily brings contract 
under rules governing principal and 
surety.—Southern Surety Co. v. Aus¬ 
tin. Tex.Civ.App., 2 S.W.2d 1000, af¬ 
firmed, Com.App., 17 S.W.2d 774. 

67. Ark.—Corey v. Mercantile Ins. 
Co. of America, 169 S.W.2d 655, 205 
Ark. 546. 

Ill.—^Beman v. Springfield Fire & Ma¬ 
rine Ins. Co., 25 N.E.2d 603. 308 Ill. 
App. 554. 

N.D.—^Butler v. MIdb. Ins. Co. of 
Hartford. Conn., 266 N.W. 214, 64 
N.D. 764. 

Va.—Ford v. Street. 106 S.B. 879, 
129 Va, 437. 

26 C.J. p 17 note 4. 

68. Pa,—Commonwealth v. Metro¬ 
politan Life Ins. Co., 98 A. 1072, 
264 Pa, 610. 

26 C.J. P 17 note 2. 

Other definitions 

(1) Contract of indemnity whereby 
the Insurer indemnifies the insured 
against certain loss on account of his 
interest in the property if destroyed 
by fire.—^Ford v. Street, 106 S.E. 879, 
881, 129 Va, 437. 

(2) Contract whereby Insurer un¬ 
dertakes to make insured^ whole as 
against such loss of Insured property 
as insured may suiter on account of 


fire, in amount not exceeding that 
stipulated in policy.—^Butler v. ADtna 
Ins. Co. of Hartford, Conn., 266 N. 
W. 214, 64 N.D. 764. 

(3) Additional definitions see 26 C. 
X P 17 note 2 [a]. 

Policy held not for transportation In^ 
snranoe 

Policy covering goods at various 
locations for purpose of construction 
or erection until accepted by pur¬ 
chasers is for fire Insurance, not 
transportation insurance.—Stephens- 
Adamson Mfg. Co. v. Fireman’s Fund 
Ins. Co., 267 IlLApp. 448. 

69. N.T.—^Brooklyn First Baptist 
Church v. Brooklyn Fire Ins. Co., 
19 N.T. 306, reversing 18 Barb. 
69. 

TO. U.S.—^Peninsular & O. SS. Co. v. 
Atlantic Mut. Ins. Co., D.C.Pa,, 185 
F. 172, certiorari denied 32 S.Ct. 
837, 226 U.S. 704, 56 L.Ed. 1265. 

26 C.J. p 98 note 81. 

71. Ga,—^London Assur, Corp. v. 
Paterson, 32 S.E. 650, 106 Ga. 588. 

26 C.J. p 98 note 83. 

72. Cal.—^Whitney Estate Co. v. 
Northern Assur. Co„ 101 P. 911, 
166 Cal. 621. 

26 C.J. p 99 note 84. 

78. N.Y.—^Fairchild v. Liiverpool & 
London Fire & Life Ins. Co., 61 
N.Y. 66. 

Pa.-^Grosabaum Ceramic Art Syndi¬ 
cate v. German Ins. Co., 62 A. 1107, 
213 Pa, 606. 

26 C.J. p 96 note 47. 
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74. U.S.—Spare v. Home Mut. Ins. 
Co., C.C.Or., 16 F. 707, 8 Sawy. 
618. 

Md.—^Bennett v. Mutual Fire Ins. 
Co., 60 A. 99, 101, 100 Md. 887—* 
Washington Fire Ins. Co. of Bal¬ 
timore V. Kelly. 32 Md. 421, 8 Am. 
R. 149. 

75. N.J.—Trenton Mut. L., etc., Ins. 
Co. V. Johnson, 24 N.J.Law 676. 

26 C.J. p 17 note 2 [b]. 

“Life Insurance” defined see infra S 
26. 

some general principles applicable 
The same general principles which 
underlie fire insurance govern life 
insurance.—^Nye v. Grand Lodge, A. 
O. U. W.. 36 N.B. 429, 9 Ind.A, 181. 

7a U.S.—^North German Fire Ins. 
Co. V. Adams, Ill., 142 F. 439, 73 
C.C.A. 566. 

Minn.—^Dwinnell v. Minneapolis, Fire 
& Marine Mut. Ins. Co., 97 N.W. 
110, 90 Minn. 883. 

Risks and causes of loss: 

Fire Insurance see infra S§ 807- 
828. 

Marine Insurance see infra 5§ 852- 
876. 

77. Pa.—Eureka Ins. Co. v. Robin¬ 
son, 66 Pa. 256, 94 Am.D. 66. 

78. Pa,—^Eureka Ins. Co. v. Robin¬ 
son, supra, 

79. N.T.—Bushey v. American Ins. 
Co., 142 N.E. 340, 237 N.Y. 24. 
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against fire, a vessel while moored and in use as 

a hospital.®^ 

§15. Group Insurance 

Group fnaunance is the coverage of a number of In¬ 
dividuals by a slngie poiicy. 

Group insurance is the coverage of a number of 
individuals means of a single or blanket insur¬ 
ance poli^.®i" 

§16. Guaranty Insurance 

Guaranty insurance provides indemnity against l08» 
from the want of integrity, fideiity, or insolvency of 
employees or persons holding positions of trust, against 
insolvency of debtors, loss In trade, loss from nonpay¬ 
ment of indebtedness, or other breaches of contract. 

While the term “guaranty insurance” is not used 
with any hard and fast meaning, and has been said 
to be generic in its scope and signification,®® and 
that the subjects thereof, and the risks assumed by 
insurer cover a wide range,®® it may be defined gen¬ 


§ 16 

erally as a contract whereby one, for a consider¬ 
ation, agrees to indemnify another against loss aris¬ 
ing from the want of integrity, fidelity, or insolven¬ 
cy of employees and persons holding positions of 
trust, against insolvency of debtors, losses in trade, 
losses from nonpayment of notes, and other evi¬ 
dences of indebtedness, or against other breaches of 
contract ;®4 the business of guaranteeing the fidelity 
of persons holding public or private places of trust, 
and the performance by persons, firms, and corpora¬ 
tions of contracts, bonds, recognizances, and other 
undertakings.®® It embraces subsidiary forms of in¬ 
surance,®® such as “credit insurance,” defined supra 
§ 10, fidelity insurance, discussed supra § 13, and 
“title insurance,” defined infra § 46. These con¬ 
tracts, whatever their form, are contracts of insur¬ 
ance,®*^ even if in form they resemble contracts 
of suretyship.®® Guaranty insurance may be re¬ 
garded as merely a mode of compensated surety¬ 
ship, and “surety insurance” has been employed as 
a sjmonym.®® 


80. U.S.—City of Detroit v. Qrum- 
mond, Mich., 121 F. 963, 68 C.C.A. 
801. 

81. ' Ky,—^Prudential Ins. Co. of 
-''America v. Jenkins, 162 S.W.Sd 

791, 290 Ky. 802. 

28 C.J. P 879 note 2—31 C.J. p 966 
note 9, p 967 note 10. 

Other definitions 

Ala.—Protective Life Ins. Co. v. 

Moore, 163 So. 761, 228 Ala. 476. 
Ordinary Ufe tnsuranoe distinguished 
A group life insurance policy Is for 
a distinct form of insurance differ¬ 
ing in many. If not most, of its as¬ 
pects from ordinary life Insurance. 
La.—Watkins v. Metropolitan Life 
Ins. Co., App., 174 So. 886. 

Pa.—^Miller v. Travelers Ins. Co., 17 
A.2d 907. 148 Pa.Super. 270. 
Similar to term l^unnoe 
Group insurance, in its nature, is 
similar to, if not identical with, 
that form of insurance known as 
term insurance.—Watkins v. Metro¬ 
politan Life Ins. Co.. La.App., 174 
So. 885. 

Wholesale InsuraoLoe distinguished 
The principal difference between 
wholesale Insurance and what is 
known as group insurance is that the 
latter type requires fifty or more 
employees who are not required to 
make individual applications, and re¬ 
ceive certificates referring to the 
master policy which is issued to the 
employer.—^Prudential Ins. Co. of 
America v. Jenkins, 162 S.W.2d 791, 
290 Ky. 802. 

88. Ill.—People V. Potts, 106 N.B. 
624, 264 Ill. 522. 

83. Neb.—^Lulkart v. Massachusetts 


Bonding & Insurance Co., 263 N. 
W. 124, 129 Neb. 771. 

28 C.J. p 1041 note 6. 

Guaranty of payment of 

(1) Bank deposit—Gordon v. Home 
Indemnity Co., 183 A. 427, 121 Pa. 
Super. 241. 

(2) Mortgage. 

U.S.—U. S. v. Home Title Ins. Co.. N. 
T., 62 S.Ct 819, 286 U.S. 191, 76 
L.Ed. 696, affirming, C.C.A., Home 
Title Ins. Co. v. U. S., 50 P.2d 107, 
reversing, D.C., 41 F.2d 793, certio¬ 
rari granted U. S. v. Home Title 
Ins. Co., 52 S.Ct 35, 284 U.S. 606, 
76 L.Bd. 619. 

N.Y.—^Hamberg v. Guaranteed Mortg. 
Co. of New York, 38 N.Y.S.2d 166, 
180 Misc. 276. 

(8) Other indebtedness see 28 C.J. 
p 1041 note 6 [c]. 

Guaranty of performance of con¬ 
tracts 

Neb.—^Lulkart v. Massachusetts 
Bonding & Insurance Co., 263 N.W. 
124, 129 Neb. 771. 

28 C.J. p 1041 note 6 [d]. 

84b Mont.—^Austin v. New Bruns¬ 
wick Fire Ins. Co. of New Bruns¬ 
wick, N. J., 108 P.2d 1036, 1040. Ill 
Mont 192. 

28 C.J. p 1041 notes 1, 3, p 1042 note 
13. 

85. m. —People V. Potts, 106 N.E3. 
524, 264 Ill. 622—People v. Bose, 
51 N.E. 246, 174 Ill. 310, 44 L.R.A. 
124. 

88. 111.—People v. Potts, supra. 

28 C.J. p 1041 note 6 [b]. 

Fidelity guaranty 

A name given to a form of insur¬ 
ance which is included in the broaff- 
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er term of “guaranty insurance.**— 
People V. Rose, 61 N.E. 246, 174 Ill. 
310, 44 L.R.A. 124. 

Liability insurance is species of 
guaranty insurance.—People v. Fi¬ 
delity & Casualty Ins. Co., 38 N.E. 
762, 153 Ill. 25, 26 L.R.A. 296. 

^Bealty revenue insurance is species 
of guaranty insurance.—State v. 
Hogan. 78 N.W. 1051. 8 N.D. 301, 
73 Am.S.R. 769, 45 L.R.A. 166. 

Bent insurance is species of guar¬ 
anty Insurance.—State v. Hogan, su¬ 
pra—64 C.J. p 389 note 6. 

87. U.S.—^Bowers v. Lawyers* 
Mortg. Co., N.Y., 52 S.Ct. 860, 285 
U.S. 182, 76 L.Ed. 690, reversing, C. 
C.A., Lawyers* Mortg. Co. v. Bow¬ 
ers, 60 F.2d 104, affirming. D.C., 
34 F.2d 504, and certiorari grant¬ 
ed Bowers v. Lawyers Mortgage 
Co., 62 S.Ct. 34, 284 U.S. 606, 76 
L.Ed. 619—^U. S. V. Home Title Ins. 
Co., N.Y., 62 S.Ct. 319, 285 U.S. 
191, 76 L.Ed. 695, affirming. C.C. 
A., Home Title Ins. Co. v. U. S., 
60 F.2d 107, reversing, D.C., 41 
F.2d 793, certiorari granted U. S. 
v. Home Title Ins. Co., 52 S.Ct. 
35, 284 U.S. 606. 76 L.Ed. 619. 
Neb.—^Luikart v. Massachusetts 
Bonding & Insurance Co., 268 N.W. 
124, 129 Neb. 771. 

N.Y.—^Bteimberg v. Guaranteed Mortg. 
Co. of New York, 38 N.Y.S.2d 166, 
180 Misc. 276. 

Pa.—Gordon v. Home Indemnity Co., 
188 A. 427, 121 Pa.Super. 241. 

8& Neb.—Luikajt v. Massachusetts 
Bonding & Insurance Co., 263 N.W. 
124, 129 Neb. 771. 

89. Ill.—People v. Potts, 106 NJ3. 
624, 264 IlL 522. 
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§ 17. Hail Insurance 

Hall Insurance provides Indemnity against loss of 
crops by hall storms. 

Hail insurance is a species of insurance provid¬ 
ing indemnity against loss of crops, particularly 
standing or growing grain, through the action of 
hail storms.®® 

§ 18. Health Insurance 

Health Insurance affords Indemnity for expense and 
loss of time resulting from disease. 

Health insurance is an indemnity to persons for 
expense and loss of time occasioned by disease.®^ 

Life insurance compared. While the view has 
been taken that a provision in a life insurance pol¬ 
icy for pa 3 mient of an annuity to insured in case 
of disability is not life insurance but resembles 
health insurance,®^ it has been held that the inclu¬ 
sion of a provision for disability benefits in a life 
insurance policy does not render the policy a health 
and accident policy under a statutory classification, 
or prevent the treatment of the policy as a life 
policy under such classification.®® 

§ 19. Indemnity Insurance 

The term 'Mndemnity Insurance” Is applied to con¬ 
tracts which provide indemnity against loss. 

The term “indemnity insurance” has come to 
have a very well defined and recognized meaning 


in insurance parlance,®^ and is applied to contracts 
which provide indemnity against loss and not the 
contracts which provide for indemnity against lia¬ 
bility.®® As contradistinguished from the ordinary 
form of insurance, it has been defined as the class 
of insurance intended to indemnify^ insured gen¬ 
erally against the consequences of his own acts of 
negligence which result injuriously to the person 
or property rights of some third person and for 
which he is compelled to respond in damages.®® 

§ 20. Industrial Insurance 

Industrial Insurance Is a plan of Insurance under 
which small policies are Issued in consideration of weekly 
payments or, aa sometimes stated, of payments to be 
made at short, fixed intervals. 

Industrial insurance, which is sometimes desig¬ 
nated people’s insurance, prudential insurance, or 
family insurance, and which is said to have origi¬ 
nated in the early guilds, friendly societies, and 
burial societies,®*^ is a plan of insurance under 
which small policies of accident, health, or life 
insurance are issued in consideration of weekly pay¬ 
ments, in contradistinction to the ordinary plan of 
insurance, where premiums are payable annually, 
semiannually, or quarterly;®® a form of insur¬ 
ance written for a small limited amount payable 
at death, in consideration of a premium collected 
at short, fixed intervals;®® an insurance on the 
lives of the laboring classes for small amotmts, the 
payments being made in weekly installments. 1 It 


90. Iowa.—^Barry v. Fanners* Mut. 
Ins. Ass*n, 81 N.W. 690, 110 Iowa 
433. 

29 C.J. p 206 note 1. 

91. Tenn.—^National Life & Accident 
Ins. Co. V. Armstrongr, 106 S.W.2d 
620. 21 Tenn.App. 92. 

92. TJ.S.—In re Kern, D.C.N.Y.. 8 
F.Supp. 246. 

93. Wash.—Kearns v. Penn Mut. 
Life Ins. Co., 34 P.2d 888, 178 
Wash. 236. 

94i Mo.—^Mangrelsdorf v. Pennsyl¬ 
vania Fire Ins. Co., 26 S.W.2d 818, 
822, 224 MO.APP. 266. 

Insurance considered as contract of 
indemnity crenerally see supra f 
1 . 

96. Iowa.—^Zleman v. U. S. Fidelity 
& Guaranty Co. of Baltimore, Md., 
238 N.W. 100, 214 Iowa 468. 

Insurance against damage or against 
liability for damages see Infra S 
24. 

96. Mo.—^Mangelsdorf v. Pennsylva¬ 
nia Fire Ins. Co.. 26 S.W.2d 818, 
822, 224 Mo.App. 266. 

97. Md.—Gtontrum v. Union Liberty 
Life Ins. Co., 11 A.2d 626, 177 Md. 
624. 


98. Ala.—State ex rel. Hlghsmlth 
V. Brown Service Funeral Co., 182 
So. 18. 19, 236 Ala. 249, oitlng Cor¬ 
pus OTuxls. 

Ky.—Krumphom v, John Hancock 
Mut. Life Ins. Co., 114 S.W.2d 1125, 
272 Ky. 719. 

Okl.—^Prudential Ins. Co. of Ameri¬ 
ca V. Hill, 49 P.2d 1067, 1068. 174 
Okl. 33—Prudential Ins. Co. of 
America v. Howell, 289 P. 734. 736. 
144 OkL 166. 

Tenn.—^Moorman v. Interstate Life 
& Accident Co., 121 S.W.2d 662, 663, 
173 Tenn. 649, citing Corpus Juris. 

31 C.J. p 966 note 1. 

Fonn of life lusuxuaLoe 

Ala.—State ex reL Hlghsmlth v. 
Brown Service Funeral Co., 182 
So. 18, 236 Ala. 249. 

99. Md.—Gtontrum v. Union Liberty 
Life Ins. Co.. 11 A.2d 626^ 627, 
177 Md. 624, citing Corpus Juris. 

31 C.J. p 966 note 2. 

1. N.T.—^Foryclarz v. Prudential 

Ins. Co.. 158 N.Y.S. 834, 95 Misc. 
306. 

Purpose or obieofe 

<1) The underlying principle of ih- 

dustrlal Insurance Is to provide a 

I means whereby the laboring and 
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more unfortunate masses may be 
able to carry small amounts of in¬ 
surance on the payment of a small 
proportion of weekly wages or earn¬ 
ings to meet such exigencies as may 
and usually do arise in case of death. 
—^Prudential Ins. Co. of America v. 
Hill, 49 P.2d 1067, 174 Okl. 33— 
Prudential Ins. Co. of America v. 
Howell, 289 P. 734, 144 Okl. 166. 

(2) This character of Insurance 
has for Its object, not so much the 
creation of a fund to provide for the 
future support and maintenance of 
the family or near relatives of In¬ 
sured or to augment his estate, as 
ordinary life insurance does, but 
mainly to provide a reasonable fund 
with which Insured may procure In 
his last sickness needed aid by way 
of nursing, medical attention, etc.. 
and to secure him a decent burlaL 
Ky.—^Krumphom v. John Hancock 

Mut Life Ins. Co., 114 S.W.2d 1126, 

272 Ky. 719. 

Mo.—Schlereth v. Neely, App., 286 S. 

W. 168. 

31 C.J. p 966 note 4. 

(3) Industrial policies Involving 
small amounts are usually Intended 
to furnish available means for burial 
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is not unlike burial insurance, or death benefits, or 
at least may include that form of insurance.^ 

§ 21. Liability Insurance 

Liability insurance Is that form of Insurance by 
which insured Is indemnified against loss or liability on 
account of bodily Injuries sustained by others or of In¬ 
juries to property of others. 

Liability insurance is that form of insurance by 
which insured is indemnified against loss or liabili¬ 
ty on account of bodily injuries sustained by oth¬ 
ers or, in a broader sense, against loss or liability 
on account of injuries to property.® A contract of 
liability insurance is one of indemnity only.-* 

§ 22. - Origin and Development 

Liability Insurance, which was Introduced Into this 
country from England In the limited form of employers' 
liability insurance, has had a rapid development with re¬ 
spect to the variety of risks covered. 

According to some authorities, liability insurance 
was introduced into this country from England in 
or about the year 1887, following the passage of 
the Employers* Liability Act in Massachusetts.® 
When liability insurance was first introduced into 
this country, it extended only to injuries to em¬ 
ployees of insured, and was termed broadly "em¬ 
ployers* liability insurance** under which employers 
were indemnified against loss or liability on account 
of accidental bodily injuries to their employees, in¬ 
cluding such injuries as result in death.® Em¬ 
ployers’ liability insurance soon became a recog¬ 
nized branch of the insurance business, the word 
"liability” used in this connection having become 
descriptive of one kind of insurance business, just 
as the words "fire,” "marine,” "accident,” and "life” 


indicate particular kinds of insurance when used in 
that connection.7 By rapid development the scope 
of liability policies has been enlarged to cover 
broader risks, and to extend to persons other than 
employers and employees, and to liability for in¬ 
juries to property,® and policies of liability insur¬ 
ance have been given various forms and have been 
designated by various names, according to the na¬ 
ture of the parties and of the risk covered, such as, 
automobile liability, carrier’s or railroad’s liability, 
contractors’ contingent liability, contractors’ em¬ 
ployers’ liability, contractors’ public liability or "out¬ 
side liability,” elevator liability, fly wheel liability, 
general or landlord’s liability, horse or vehicle lia¬ 
bility, libel liability, manufacturers* employers’ lia¬ 
bility, owners’ contingent liability, strike liability, 
theater liability, vessel employers* liability, vessel 
employers* and public liability, and workmen’s col¬ 
lective insurance.® 

Risks or causes of loss covered by liability insur¬ 
ance policies are considered infra §§ 824-836. 

§ 23. -Distinctions 

Accident insurance and liability insurance are 
compared and distinguished supra § 3. 

Examine Pocket Parts for later cases. 

§ 24. -Insurance against Damage or 

against Liability 

A liability policy may be either a contract of In¬ 
surance against loss or damage or one against liability 
for loss or damage, dependent In general on the Intention 
of the parties as evidenced by the terms of the policy. 

A policy of liability insurance generally is ei¬ 
ther a contract of insurance against loss or damage, 


expenses or expenses of last Illness 
of persons having small or no es¬ 
tates to be administered through pro¬ 
bate courts, and are not Intended to 
be administered through such courts. 
—^Plummer v. Metropolitaji Life Ins. 
Go., 81 S.W’.Sd 463, 229 Mo.App. 638. 

a. Md.—Gontrum v. Union Liberty 
Life Ins. Co.,‘ 11 A.2d 626, 627. 
177 Mid. 624. 

81 CJ. p 966 notes 6, 6. 

''Burial Insurance” defined see Infra 
§ 48. 

8. Fla.—State ex rel. Travelers* In¬ 
demnity Co. V. Knott, 153 So. 304, 
306, 114 Fla. 820, quoting Corpus 
Juris. 

36 C.J. p 1056 notes 2, 8, 8. 

J^lablllty insurance as variety of: 
Casualty Insurance see supra 5 
Guaranty Insurance see supra 6 16. 
Other definition. 

Term "liability Insurance'* la ap¬ 
plied to contracts which provide for 
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Indemnity against liability.—^Zleman 
V. U. S. Fidelity & Guaranty Co. of 
Baltimore, Md., 288 N.W. 100, 214 
Iowa 468. 

Statutory definition 
In Nebraska ''liability Insurance** 
Is defined by statute, Gomp.St.l922 
§ 7814, 1929 5 44-401, to be "against 
loss or damage resulting from acci¬ 
dent to, or Injury, fatal or non-fatal, 
suffered by, an employee or other 
person for which the insured Is lia¬ 
ble."—Globe Indemnity Co. v. Sulpho- 
Sallne Bath Co.. C.C.A.Neb., 299 F. 
219, certiorari denied 46 S.Ct. 92, 
266 U.S. 606, 69 L.Ed. 464. 

^ Cal.—Malachowskl v. Varro, 244 
P. 986, 76 CaLApp. 207. 

N.T.—^Kurzon v. Union Ry. Co. of 
New York City, 14 N.T.S.2d 630, 
172 Misc. 37. 

Whether policy indemnifies against 
loss or damage or indemnifies 
against liability see infra I 24. 
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5. Mass.—^Employers* Liability As- 
sur. Corp. v. Merrill, 29 N.E. 529, 

155 Masa 404. 

36 C.J. p 1056 notes 4, 5. 

6. N.J.—^Ross V. American Employ¬ 
ers' Liability Ins. Co., 88 A. 22, 66 
N.J.Eq. 41. 

86 C.J. p 1056 notes 7, 8. 

7. N.Y.—Employers* Liability Assur. 
Corp. V. Employers' Liability Ins. 
Co., 10 N.T.S. 846, reversed on oth¬ 
er grounds 16 N.T.S. 897, 61 Hun 
652. 

8. Minn.—^Patterson v. Adan, 138 N. 
W. 281, 119 Minn. 308, 48 L.R.A., 
N.S., 184. 

39 C.J. p 1066 note 9, p 1057 note 28. 

9. Mass.—^Employers* Liability As¬ 
sur. Corp. V. Merrill, 29 N.E. 529, 

156 Mass.. 404. 

'Pa.—Dives v. New York Fidelity & 
Casualty Co., 55 A. 950, 951, 206 Pa. 
199. 

36 C.J. p 1066 note 12r-p 1057 note 28. 
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and is called an ''indemnity contract” or an "in¬ 
demnity policy,”^® or it is a contract of insurance 
against liability for loss or damage, and is called 
a "liability contract” or a "liability policy.”^^ 
Whether it is the one or the other depends on the 
intention of the parties as evinced by the phraseolo¬ 
gy of the agreement or covenant in the policy, 
or, as sometimes stated, on the language of the 
contract considered in the light of the objects 
sought by the parties.^® There is a marked differ¬ 


ence between a contract of insurance against loss 
and one against liability,!^ and the determination 
as to when the liability of insurer accrues depends 
to a large extent on which type of policy is in¬ 
volved, as shown infra §§ 929-931. 

If the policy contains conditions inconsistent with 
the theory of indemnity against damages, or other¬ 
wise clearly shows an intention to insure against 
liability for damages, it will be so construed,^® and 
is not merely a contract of indemnity against loss 


10. U.S.—Tublze Cliatillon Corpora¬ 
tion V. White Transp. Co., D.C.Md., 
11 F.Supp. 91. 

Ga.—^Hodges v. Ocean Accident & 
Guarantee Corporation, 18 S.E].2d 
28, 66 Ga.App. 431, certiorari de¬ 
nied 62 S.Ct. 1290, 816 U.S. 693, 86 
L.Ed. 1763. 

N.C.—Boney v. Central Mut. Ins. Co. 
of Chicago. 196 S.B. 837. 839, 213 
N.C. 470, 117 AIi.R. 231. citing 
CorptiB JnrlB. 

Pa.—^Malley v. American Indemnity 
Corporation, 146 A. 671, B72, 297 
Pa. 216, 81 AL..R. 1322. 

Wash.—^Davies v. Maryland Casualty 
Co., 1B4 P. 1116, 89 wash. 571. L. 
B.A1916D 395. rehearing denied 155 
P. 1035, 89 Wash. 671, L.R.A.1916D 
398. 

Wls.—^Ducommun v. Strong, 214 N.W. 
616, 198 Wls. 179, denying rehear¬ 
ing 212 N.W. 289, 198 Wls. 179. 
Nature of obligation under contract 
of Indemnity in general see In¬ 
demnity S 2. 

MXdabillty lASiinuioe*’ 

Notwithstanding the policy In 
Question contemplated Indemnity 
against loss actually sustained and 
paid In money, It waa held that the 
policy came within a statutory defi¬ 
nition of "liability Insurance’' which 
was insurance "against loss or dam¬ 
age resulting from accident to, or 
injury, fatal or non-fatal, suffered by 
an employee or other person for 
which the insured Is liable.”—Globe 
Indemnity Co. v. Sulpho-Saline Bath 
Co., C.C.A.Neb., 299 P. 219, certiorari 
denied 46 S.Ct. 92, 266 U.S. 606, 69 
Ij.Ed. 464. 

11. U.S.—^Tublze Chatlllon Corpora¬ 
tion V. White Transp. Co., D.C.Md., 
11 P.Supp. 91. 

Gta.—^Hodges v. Ocean Accident & 
Guarantee Corx>oratlon, 18 S.E.2d 
28, 66 Ga.App. 431,' certiorari de¬ 
nied 62 S.Ct. 1299, 316 U.S. 698, 
86 L.Bd. 1763. 

Iowa.—^Zlemah v. U. S. Fidelity & 
Guaranty Co., 288 N.W. 100, 214 
Iowa 468. 

N.C.—^Boney v. Central Mut. Ins. 
Co. of Chicago, 196 S.E. 837, 839, 
213 N.C. 470. 117 A:Ij.R. 231, cit¬ 
ing Oozpxui Jtuls. 

Pa.—MaJley v. American Indemnity 
Corporation, 146 A 571, 572, 297 
.' Pa. 216. 81 AI 1 .R. 1822. 


Wash.—^Davies v. Maryland Casualty 
Co.. 154 P. 1116, 89 Wash. 671, K 
R.A.1916D 395, rehearing denied 
155 P. 1085, 89 Wash. 571, L.R.A. 
1916D 398. 

Wls.—Ducommun v. Strong, 214 N. 
W. 616, 193 Wls. 179. denying re¬ 
hearing 212 N.W. 289, 193 Wls. 179. 

12. U.S.—Ohio Casualty Co. v. Beck¬ 
with. C.C.ATex., 74 F.2d 76—Sla- 
vens y. Standard Accident Ins. Co. 
of Detroit, Mich., C.aAMont., 27 
F.2d 859, 860, quoting Corpna Ju¬ 
ris—Tublze Chatlllon Corporation 
V. White Transp. Co., D.C.Md., 11 
F.Supp. 91. 

N.C.—^Boney y. Central Mut Ins. Co. 
of Chicago, 196 S.E. 837, 839, 218 
N.C. 470, 117 AIi.R. 231, citing 
Oozpcui JUxls. 

Pa.—^Malley v. American Indemnity 
Corporation, 146 A. 571, 572, 297 
Pa. 216, 81 AD.R. 1822. 

86 C.J. p 1057 note 36. 

UabUlty Ixumzsdtioa 

A policy under whose terms Insur¬ 
er's obligation arises only when the 
liability of insured has been estab¬ 
lished by judgment against him Is 
one for liability insurance rather 
than for InSlemnity Insurance.— 
Burks V. Aldredge, 121 P.2d 276, 154 
Kan. 731. 

13. U.S.—^Michel v. American Fire & 
Casualty Co., C.C.AFla., 82 F.2d 
588. 

1^ U.S.—^Michel V. American Fire & 
Casualty Co., supra—Ohio Casualty 
Ins. Co. V. Beckwith, C.C.ATex., 
74 P.2d 76—Slavens v. Standard 
Accident Ins. Co. of Detroit, Mich., 
aUAMont. 27 F.2d 859, 861, quot¬ 
ing Corpus juris. 

Iowa.—^Zieman v. U. S. Fidelity & 
Guaranty Co., 238 N.W. 100, 214 
Iowa 468. 

Kan.—^Burks v. Aldridge, 121 P.2d 
276, 154 Kan. 781. 

Mo.—Wehrhahn v. Ft. Dearborn Cas¬ 
ualty Underwriters, 1 S.W.2d 242, 
221 Mo.App; ■ 230—^Pickering v. 
Hartsock, 287 S.W. 819, 221 Mo. 
App. 868—^Klotzbach v. Bull Dog 
Auto Fire Ins., App., 267 S;W. 39— 
Stag Min. Co. v. Missouri Fidelity 
& Casualty Co., App., 209 S.W. 821. 
■' ''There Is a w^ defined distiiLctlon 
between a contract of Indemnity and 
one. to pay leged liabilities. No ac- 
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tion can be brought or recovery had 
on the former until the liability is 
discharged; whereas, upon the lat¬ 
ter, the cause of action is complete 
when the liability' attaches.”—Cho- 
dosh Bros. v. American Mut. Liabil¬ 
ity Ins. Co. of Boston, 196 A 654, 
666 , 119 N.J.Law 335. 

"Xkoss” as used in policy 
The term "loss” as used in policies 
of the general tSHPe under considera¬ 
tion frequently refers to an actual 
payment by Insured or indemnitee, 
but the term "loss” sometimes re¬ 
fers to ascertained liability of in¬ 
sured.—^Michel V. American Fire & 
Casualty Co., C.C.AFla.. 82 F.2d 583. 

IB. U.S.—Michel v. American Fire & 
Casualty Co., C.C.A.Fla.. 82 F.2d 
583—Tublze Chatlllon Corporation 

V. White Transp, Co., D.C.Md., 11 
F.Supp. 91—Clark v. North River 
Ins. Co., D.C.Wa8h., 8 F.Supp. 894, 
reversed on other grounds, C.C.A, 
North River Ins. Co. v. Clark, 80 
F.2d 202. 

Ala.—Continental Auto Ins. Under¬ 
writers V. Menuskln, 132 So. 883, 
222 Ala. 370. 

Minn.—Trandum v. Trandum, 245 N. 

W. 880, 187 Minn. 327—Oehme v. 
Johnson, 231 N.W. 817, 181 Minn. 
188. 

Mo.—Century Realty Co. v. Frankfort 
Marine Accident & Plate Glass Ins. 
Co., 161 S.W. 624, 179 Mo.App. 123. 
36 C.J. p 1057 note 39. 

Motor vehicle 

(1) A contract to pay on behalf of 
Insured all sums which Insured shall 
become obligated to pay by reason 
of the liability Imposed on him for 
damages arising out of ownership, 
maintenance, or use of a motor ve¬ 
hicle has been regarded as a con¬ 
tract to pay liabilities and not mere¬ 
ly a contract of indemnity.—Hodges 
V. Ocean Accident & Guarantee Cor¬ 
poration, 18 S.E.2d 28, 66 GaApp. 
431, certiorari denied 62 S.Ct. 1299, 
316 U.S. 698, 86 L.Ed. 1768. 

(2) A policy containing agreement 
to pay loss from liability Imposed by 
law for accidental bodily injury or 
death suffered or alleged to have 
been suffered by any person due to 
the ownership or manipulation of an 
automobile was not an indemnity 
policy but was a iDOllcy of Insurance 
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or damage by reason of liability.^® Where, howev¬ 
er, the policy plainly shows an intention only to 
pay the loss or damages for which insured was lia¬ 
ble and has been compelled to pay, it is a contract 
of indemnity against loss or damage by reason of 
liability.17 

Where the policy provides that insured shall im¬ 
mediately notify the company in case of accident or 


injury, that the company would defend actions 
growing out of injuries, in the name of insured, 
and that insured should not settle any claim or in¬ 
cur any expense without the consent of the com¬ 
pany, it is generally held to be a contract against 
liability for damages,and is not merely a con¬ 
tract of indemnity against damages.^® So, also, a 
statutory provision or provision in a policy giving 


against liability.—^Associated Indem¬ 
nity Corporation of San Francisco. 
Cal.. V. McAlezander, 79 5.W.2d 656. 
168 Tenn. 424. 

(3) Policy containing agreement to 
pay any final Judgment for personal 
injuries to a passenger while being 
carried on a bus of Insured carrier, 
caused by a negligent operator, was 
a policy of insurance against liabil¬ 
ity, rather than against loss.—Con¬ 
tinental Auto Ins. Underwriters v. 
Menuskln, 132 So. 883. 222 Ala. 370. 

(4) Various other policies as to 
motor vehicles have been regarded as 
contracts for insurance against lia¬ 
bility rather than contracts for In¬ 
surance against loss or for reim¬ 
bursement only. 

U.S.—^Michel V. American Fire & 
Casualty Co., C.C.A.Fla., 82 P.2d 
583—^Employers* Liability Assur. 
Corporation, Limited, of London. 
England, v. Bodron, C.C.A.Mlss.. 
65 F.2d 539, certiorari denied 54 
S.Ct 208. 290 U.S. 698. 78 LEd. 
600. 

Ala.—^Indemnity Co. of America v. 

Bollas, 135 So. 174, 223 Ala. 239. 
Kan.—^Brandon v. St. Paul Mercury 
Indemnity Co., 294 P. 881, 132 Kan. 
68 . 

Minn.—Oehme v. Johnson, 231 N.W. 

817, 181 Minn. 138. 

Mo.—Graff v. Continental Auto Ins. 
Underwriters, Springfield, Ill., 35 
S.W.2d 926, 225 Mo.App. 85—^Kurre 
V. American Indemnity Co. of Gal¬ 
veston. Tex., 17 S.W.2d 685, 223 
Mo.App. 406, followed in Nonsewitz 
V. American Indemnity of Galves¬ 
ton, Tex., App., 17 S.W.2d 691— 
Goerss v. Indemnity Co. of Ameri¬ 
ca, 3 S.W.2d 272, 223 Mo.App. 316. 
certiorari quashed 13 S.W.2d 1059, 
321 Mo. 1035. and followed In 
Krueger v. Indemnity Co. of 
America, Mo.App., 3 S.W.2d 277, 
certiorari quashed. Sup., 13 S.W.2d 
1061—^Drumm v. Fort Dearborn 
Casualty Underwriters of Chicago, 
Ill., App., 5 S.W.2d 648—Wehrhahn 
V. Ft Dearborn Casualty Under^ 
writers. 1 S.W.2d 242, 221 Mo.App. 
230—^Klotzbach v. Bull Dog Auto 
Fire Ina Ass*n, App., 267 S.W. 39. 
Wash.—Gooschln v. Mercer Casualty 
Co., 34 P.2d 485, 178 Wash. 114— 
Johnson v. McGllchrlst, 24 P.3d 
6 O 7 , 174 Wash. 178—Landaker v. 
Anderson, 261 P. 388, 145 Wash. 
660. 


16. U.S.—Tublze Chatillon Corpora¬ 
tion V. White Transp. Co., D.C.Md., 
11 F.Supp. 91. 

Minn.—Oehme v. Johnson, 231 N.W. 

817, 181 Minn. 138. 

Wash.—Gooschln v. Mercer Casualty 
Co.. 34 P.2d 486, 178 Wash. 114. 

36 C.J. p 1057 note 40. 

17. N.T.—Barsuk v. Independence 
Indemnity Co.. 258 N.Y.S. 148, 236 
APP.D1V. 162, reversing 254 N.Y.S. 
352, 142 Mlsc. 260. 

Wls.—^Ducommun v. Strong, 214 N.W. 
616, 193 Wls. 179, denying rehear¬ 
ing 212 N.W. 289, 193 Wls. 179. 

36 aJ. p 1057 note 41. 

Motor vehicle 

A policy, providing that It Is the 
purpose of the Insurance to Indemni¬ 
fy Insured for his liability as a car¬ 
rier only to the amount which he is 
obliged to pay and does pay on mer¬ 
chandise by reason of losses caused 
as defined In the policy, does not 
make provision for indemnity against 
liability but only for Indemnity 
against actual loss which insured, as 
carrier, was obliged to and did pay. 
—^Hlnchcliff V. Insurance Co. of 
North America, 277 IlLApp. 109. 

18. U.S.—t)hio Casualty Ins. Co. v. 
Beckwith, C.C.A.Tex., 74 P.2d 75— 
Slavens v. Standard Accident Ins. 
Co. of Detroit, Mich., C.C.A,Mont., 
27 F.2d 859, 861, quoting Corpus 
Juris. 

Kan.—Brandon v. St. Paul Mercury 
Indemnity Co., 294 P. 881, 132 Kan. 
68 . 

Mich.—^Hoffman v. Professional Un¬ 
derwriters, 244 N.W. 184, 259 Mich. 
633—Griffin v. General Casualty & 
Surety Co., 204 N.W. 727, 728, 281 
Mich. 642, quoting Corpus Juris. 
Mo.—Goerss v. Indemnity Co. of 
America, 3 S.W.2d 272, 276, 223 Mo. 
App. 316, quoting Corpus Juris, and 
certiorari quashed 13 S.W.2d 1059, 
321 Mo. 1035, and followed In Krue¬ 
ger V. Indemnity Co. of America, 
App., 3 S.W.2d 277, certiorari 
quashed, Sup., 18 S.W.2d 1061. 

N.C.—Boney v. Central Mut. Ins. Co. 
of Chicago, 196 S.E. 837, 839, 213 
N.C. 470, 117 A.L.R. 231, quoting 
Corpus Juris. 

Pa.—Malley v. American Indemnity 
Corporation, 146 A. 571, 672, 297 
Pa. 216, 81 A.L.R. 1322, citing Cor¬ 
pus Juris. 

36 C.J. p 1058 note 42. 
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Motor vehiolo policies 

U. S.—Ohio Casualty Ins. Co. v. Beck¬ 
with. C.C.A.Tex.. 74 P.2d 75—Sla¬ 
vens v. Standard Accident Ins. Co. 
of Detroit. Mich.. C.C.A.Mont.. 27 
F.2d 859. 

Kan.—^Brandon v. St. Paul Mercury 
Indemnity Co., 294 P. 881, 132 Kan. 
68 . 

Mo.—Goerss v. Indemnity Co. of 
America. 3 S.W.2d 272, 223 Mo.App. 
316, certiorari quashed 13 S.W.2d 
1059. 321 Mo. 1035, and followed In 
Krueger v. Indemnity Co. of Amer¬ 
ica, App., 3 S.W.2d 277, certiorari 
quashed. Sup., 13 S.W.2d 1061. 

N.C.—Boney v. Central Mut. Ins. Co. 
of Chicago, 196 S.B. 837, 213 N.C. 
470. 117 A.D.R. 231. 

Pa.—^Malley v. American Indemnity 
Corporation, 146 A. 571, 297 Pa. 
216. 81 A.L.R. 1322. 

Xu OUahoma 

(1) The rule stated In the text has 
been recognized where the policy 
did not contain a '"no-action’* clause 
or provision.—^Maryland Casualty Co. 

V. Peppard. 157 P. 106, 53 Okl. 515. L. 
R.A.1916E 597. 

(2) It has been held, however, that 
a provision similar to that de¬ 
scribed in the text was merely an 
additional privilege for the benefit 
of Insurer where the policy also con¬ 
tained a "no-action** provision, and 
that such policy was one of indem¬ 
nity and not of liability merely.— 
Curtis & Gartslde Co. v. .ffitna Life 
Ins. Co., 160 P. 465, 58 Okl. 470. 

19, U.S.—Ohio Casualty Co. v. Beck¬ 
with. C.C.A.Tex.. 74 P.2d 76. 

Mich.—Griffin v. General Casualty & 
Surety Co., 204 N.W. 727, 728, 231 
Mich. 642, quoting Ooipus Juris. 
Mo.—Goerss v. Indemnity Co. of 
America, 3 S.W.2d 272, 276, 223 Mo. 
App. 816, quoting Corpus Juris, and 
certiorari quashed 13 S.W.2d 1059. 
321 Mo. 1035, and followed In Krue¬ 
ger V. Indemnity Co. of America, 
App., 3 S.W.2d 277. certiorari 
quashed, Sup., 13 S.W.2d 1061. 

N.C.—^Boney v. Central Mut. Ins. Co. 
of Chicago, 196 S.E. 837, 839, 218 
N.C. 470, 117 A.L.R. 231, quoUng 
Corptui Juris. 

Or.—Fenton v. Fidelity & Casualty 
Co., 56 P. 1096, 36 Or. 283. 48 L.R. 
A. 770. 

Pa.—^Malley v. American Indemnity 
Corporation. 146 A. 571, 672, 297 
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the injured person a right of action against insur¬ 
er after the return unsatisfied of a judgment in fa¬ 
vor of such person against insured may make the 
contract one against liability and not merely a con¬ 
tract of indemnity against loss.^O On the other hand 
it has been held that a provision in the policy, that 
no action shall lie against insurer as respects any 
loss unless it is brought by insured himself to re¬ 
imburse him- for loss actually sustained and paid by 
him in satisfaction of a judgmental or authorized 
agreement,22 is a controlling factor in determining 
that the policy is one against loss or damage, and 
not against liability, although there are decisions to 
the effect that such a provision does not make the 
contract one of indemnity against damage where 
other provisions indicate indemnity against liabili¬ 
ty,2 8 particularly where the “no action” clause ap¬ 
plies only in case the company denies liability and 
refuses to defend.24 


§ 25. Life Insurance 

a. General considerationsk 

b. Comparisons and distinctions 

a. (General Considerations 

Life Insurance has been defined as a mutual agree¬ 
ment by which one party agrees to pay a given sum on 
the happening of a particular event contingent on the 
duration of human life, In consideration of the payment 
of a smaller sum immediately, or In periodical payments, 
by the other party. 

Life insurance is a mutual agreement by which 
one party agrees to pay a given sum on the hap¬ 
pening of a particular event contingent on the dura¬ 
tion of human life, in consideration of the payment 
of a smaller sum immediately, or in periodical pay¬ 
ments by the other party.2B It is a contract by 
which insurer for a certain sum of money or pre- 


Pa. 216, 81 A.L 1 .B. 1322, citing Oor- 
PTis JtLzla. 

36 G.J. p 1068 note 42. 

20. Iowa.—^Venz v. State Automo¬ 
bile Ins. As8*n of Des Moines, 261 
N.W. 27, 217 Iowa 662. 

Statute ooustrued 

Automobile Indemnity, as well as 
liability, insurance contract may ex¬ 
ist and be enforced.—Schmid v. Au¬ 
tomobile Underwriters. 244 N.W. 729, 
216 Iowa 170, 85 A.Ii.R. 4. 

21. Me.—^Frye y. Bath Gas & Elec¬ 
tric Co., 54 A. 896, 97 Me. 241, 94 
Am.S.11. 600, 69 L..H.A. 444. 

N.J.—^Moses y. Travellers’ InA Co., 49 
A. 720, 68 N.J.Eq. 260, 92 Am.S.R. 
668, affirmlnff 47 A. 679, 61 N.J.Eq. 
59. 

N.Y.—Soratog^a Trap Rock Co. v. 
Standard Accident Ins. Co., 128 N. 
Y.S. 822, 143 App.Div. 852. 

86 C.J. p 1058 note 44. 

22. Tex.—Graves v. Southern Un¬ 
derwriters, Clv.App., 130 S.W.2d 
860, error dismissed, judgment cor¬ 
rect. 

23. Minn.—^Patterson v. Adan, 188 N. 
W. 281, 119 Minn. 808, 48 U.R.A..N. 

■ S., 184. 

Ja. Mlssoiul 

(1) The presence of the ’*no-ac- 
tlon” clause hcu9 been given effect 
in determining that the particular 
policy involved was an indemnity 
i)ollcy and not a general liability pol¬ 
icy.—^Most V. Massachusetts Bond¬ 
ing & 'Ins. Co., App., 196 S.W. 1064 
—Century Realty Co. v. Frankfort 
Marine Accident & Plate Glass Ins. 
Co., 161 S.W. 624, 179 Mo.App. 123— 
Conqueror Zinc & Lead Co. v. .^na 
Life Ins. Co., 188 S.W. 166, 162 Mo. 
App. 832. 

^ (2) It has been held, or recognized, 
however, that a policy may be con¬ 


strued as one insuring against lia¬ 
bility, and not merely as a reim¬ 
bursement contract, regardless of the 
presence of a **no-action” clause.— 
Graff V. Continental Auto Ins. Under¬ 
writers, Springfield, Ill., 85 S.W.2d 
.926, 226 Mo.App. 86—^Kurre v. Amer¬ 
ican Indemnity Co. of Galveston, 
Tex., 17 S.W.2d 686, 228 Mo.App. 406, 
followed in Wonsewitz v. American 
Indemnity Co. of Galveston, Tex, 
App.. 17 S.W.2d 691—Jedlicka v. Mis¬ 
souri Mut. Casualty Co., App., 14 S. 
W.2d 685—Goerss v. Indemnity Co. 
of America, 8 S.W.2d 272, 228 Mo. 
App. 316, certiorari quashed 18 S.W. 
2d 1059, 821 Mo. 1035, and followed 
in Krueger v. Indemnity Co. of 
America, App., 8 S.W.2d 277, certio¬ 
rari quashed. Sup., 18 S.W.2d 1061. 
24ta Minn.—^Patterson v. Adan, 188 N. 

W. 281, 119 Minn. 808, 48 L.R.A..N. 

S.. 184. 

25. U.S.—Carroll v. Equitable Life 

Assur. Soc. of U. S., D.C.Mo., 9 F. 

Supp. 228, 224, quoting Corpus Ju¬ 
ris. 

Ind.—^Nye v. Grand Lodge A. O. U. 

W., 86 N.E. 429, 9 Ind.App. 181. 

37 C.J. p 369 note 2. 

Other deflnltlous 

(1) ’’Life Insurance is a promise 
to pay a certain sum upon the death 
of the assured."—^Ellison' v. Straw, 
97 N.W. 168, 170, 119 Wis. 602. 

(2) "Life Insurance is a contract 
whereby the Insured agrees to pay 
certain sums, called premiums, at 
specified times, and in consideration 
thereof the • Insurer agrees to pay 
certain sums of money on certain 
conditions and in specified ways.”— 
Moreau v. Massachusetts Mut. Life 
Ins. Co.. D.C.N.T., 7 F.Supp. 102, 104. 

(3) "Life Insurance imports a mu¬ 
tual agreement, whereby the insurer, 
in consideration of the payment by 
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the assured of a named sum annual¬ 
ly, or at certain times, stipulates to 
pay a larger sum at the death of the 
assured." 

U.S.—Ritter v. Mutual Llfp Ins. Co. 
of New York, Pa., 18 S.Ct. 300, 
304, 169 U.S. 139, 42 L.Ed. 698, 
affirming 70 F. 964, 17 C.C.A. 787, 
affirming, C.C., 69 F. 606. 

La—Furlong v. National Life & Ac¬ 
cident Co. of Tennessee, 169 So. 
431, 488, 186 La. 852, 106 A.L.R. 
40. 

(4) Further definitions. 

Conn.—Sigal v. Hartford Nat Bank 
& Trust Co., 177 A. 742, 119 Conn. 
670 . 

La—^Furlong v. National Life & Ac¬ 
cident Ins. Co. qf, Tennessee, 169 
So. 431, 483. 185 La 362. 106 A.L.R. 
40. 

Me.—^Petition of Robbins, 140 A. 866, 
367, 126 Me. 656. 

Minn.—State v. Federal Investment 
Co.. 60 N.W. 1028, 48 Minn. 110. 
Mo.—Wayland v. Western Life In¬ 
demnity Co., 148 S.W. 626, 630. 
166 Mo.App. 221. 

Wash.—Perkins v. Associated Indem¬ 
nity Corporation, 63 P.2d 499, 601, 
189 Wash. 8. 

37 C.J. p 869 note 2 [aL 

A policy of life inauranoo carries 
with it the right to receive in the 
future a certain sum of money on 
the happening of certain contingen¬ 
cies.—^Kothe V. Phoenix Mut Life 
Ins. Co., 168 N.E. 737, 788, 269 Mass. 
48—Herman v. Connecticut Mutual 
Life Ins. Co., 105 N.E. 450, 461, 218 
Mass. 181, Ann.Ceu3:i916A 822. 

Matutory .deflnltloiL 

"An insurance upon life is a con¬ 
tract by which the Insurer, for a 
I stipulated sum, engages to pay a 
I certain amount of money' if another 
1 dies within the time limited by the 
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mium proportioned to the age, health, and other 
circumstances of the person, whose life is insured, 
engages that, if such person shall die within the 
period limited in the policy, insurer shall pay the 
sum specified in the policy, according to the terms 
thereof, to the person in whose favor such policy 
is granted.26 The law, however, is not fond of 
definitions, and these definitions are to be taken, 
perhaps, rather as statements by the learned men 
who make them, of the contract as they find it ex¬ 
isting around them, than as strict definitions which 
contain every essential element without which the 
contract cannot exist, and which exclude every¬ 
thing not necessary to its being.27 

Indemnity. Unless it is apparent from the lan¬ 
guage of the policy that its object is to afford in¬ 
demnity,28 the general rule is that life insurance 
is a contract to pay a specified sum on a contin¬ 
gency involving the death of the person insured, 
without regard to the value of the life itself, and 
is not a contract of indemnity,29 like most insur¬ 
ance contracts, as shown supra § 1. 

Investment. Life insurance is not a means of 
raising wealth, but in its most usual form is sim¬ 
ply a mode of putting by money for savings,and 
in this sense it is an investment of money,8i al¬ 


though there is authority to the effect that pure 
life insurance is not an investment.®^ 

Insurdbility. While the word "insurability,” as 
applied to life insurance as understood by life in¬ 
surance companies, may have a meaning more com¬ 
prehensive than that of good health and an insura¬ 
ble interest,®® in its ordinary and plain meaning in 
the popular sense in which it is understood, and 
which meaning must be given it when used in an 
insurance contract,®^ it means that insured is a 
proper risk for insurance on the basis of the con¬ 
tract.®® 

b. Comparisons and Distinctions 

Life insurance or a life Insurance policy has been 
compared to, or distinguished from, various other trans¬ 
actions or Instruments, such as a will, a lottery, and 
marine Insurance. 

While the ordinary policy of life insurance some¬ 
what resembles a will, in that it becomes opera¬ 
tive, as to the amount payable at the death of in¬ 
sured, only when the death occurs and often until 
that time is ambulatory as regards the beneficiary 
because of insured’s right to change the beneficiary 
or to surrender the policy,®® such a policy is dis¬ 
tinguishable from a will,®7 and life insurance has 


policy."—^Rylander v. Allen, 53 S.HJ. 
1082, 1033, 125 Ga. 206, 6 L.R.A..N.S., 
128, 5 Ann.Cas. 365—Cason v. Owens, 
28 S.B. 75, 76, 100 Ga. 142—87 C.J. 
p 359 note 4 [b] (1). 

ror dlBonssloiL of plan of life Ixu 
snxanoe based on life tables or tables 
of mortality see U. S. Life Ins. Co. 
V. Spinks, 96 S.W. 889. 892, 126 Ky. 
406, 29 Ky.L. 960, 13 L.R.A.N,S.. 
1058, rehearin^r denied 103 S.W. 335, 
126 Ky. 405, 31 Ky.L. 186, error dis¬ 
missed 28 S.Ct. 569, 209 U.S. 539, 62 
L.Ed. 917—87 C.J. p 359 note 4 [d]. 

86. U.S.—Carroll v. Equitable Life 
Assur. Soc. of U. S., D.C.Mo., 9 F. 
Supp. 223, 224, quoting Oorpns Ju¬ 
ris. 

DeL—^Baltimore Life Ins. Co. v. 
Floyd, 91 A. 653, 665, 5 Boyce, 201, 
affirmed 94 A. 515, 5 Boyce 431. 

Ga.—^Wolfe v. Breman, 26 S.E.2d 688, 
638, 69 Ga.App. 813. 

Iowa.—Prudential Ins. Co. of Ameri¬ 
ca V. Green, 2 N.W.2d 766, 766, 231 
Iowa 1371, 141 A.L.R. 1401. 

N.T.—^People ex rel. Metropolitan 
Life Ins. Co. v. Knapp, 184 N.T.S. 
345. 846, 198 APP-^iv. 413, affirmed 
132 N.B. 916, 281 N.T. 630. 

Pa.—Industrial Life Ins. Co. v. Hunt, 1 
6 A.2d 781, 782, 336 Pa. 306. | 

Tex.—^Daniel v. Life Ins. Co. of Vir¬ 
ginia, Clv.App., 102 S.W.2d 266, 268. 
37 C.J. p 369 note 4. 

87. Mo.—State v. Citizens' Ben. 
Aas'n, 6 Mo.App. 168. 


88- Miss.—^Flrst-Columbus Nat 
Bank v. D. S. Pate Lumber Co., 141 
So. 767, 768, 163 Miss. 691, citing 
Oorpns Juris. 

37 C.J. p 361 note 23. 

28. U.S.—Griffin v. McCoach, C.C.A. 
Tex., 116 F.2d 261, 264—Crab Or¬ 
chard Improvement Co. v. Chesa¬ 
peake & O. Ry. Co., C.C.A.Va., 116 
P.2d 277, 281, affirming, D.C., 38 
F.Supp. 580, and certiorari denied 
61 S.Ct. 807, 312 U.S. 702, 86 L. 
Ed. 1136. 

Miss.—^Flrst-Columbus Nat Bank v. 
D. S. Fate Lumber Co., 141 So. 
767, 768. 163 Miss. 691, citing Cor¬ 
pus Juris. 

N.T.—Reed v. Provident Sav. Life 
Assur. Soc., 82 N.B. 784, 190 N.Y. 
Ill, modifying 98 N.Y.S. 1111, 112 
App.Div. 922. 

87 C.J. p 361 note 21. 

Beasou for rule 

One reason why life insurance is 
not a contract of indemnity is that 
indemnity insurance looks to a re¬ 
imbursement to insured of the actual 
loss sustained and that it is diffi¬ 
cult to place any pecuniary value on 
life.—Crab Orchard Improvement Co. 
V. Chesapeake & O. Ry. Co., C.C.AW. 
Va. 116 P.2d 277, 281, affirming, D.C., 
33 F.Supp. 580, and certiorari denied 
61 S.Ct 807, 312 U.S. 702, 86 L.Ed. 
1186—37 C.J. p 361 note 21 [a]. 

sa N.J.—^Merchants’ & Miners’ 


Transp. Co. v. Borland, 81 A. 272, 
53 N.J.Bq..282. 

37 C.J. p 360 note 18. 

31. Eng.—Gould V. Curtis, [1912] 1 

K.B. 636, 640, appeal dismissed 

[1913] 3 K.B. 84. 

27 C.J. p 860 note 19. 

32. Wis.-Ellison v. Straw, 97 N.W. 
168, 170, 115 Wis. 602. 

33. Mo.—Chambers v. Metropolitan 
Life Ins. Co., 138 S.W.2d 29, 285 
Mo.App. 884. 

Tex.—^Illinois Bankers Life Assur. 
Co. V. Payne, Clv.App., 93 S.W.2d 
676, 679—Missouri State Life Ins. 
Co. V. Heame, Clv.App.. 226 S.W. 
789, 795. 

Insurable Interest for purpose of life 
insurance generally see infra §S 
199-212. 

34. Tex.—Missouri State Life Ins. 
Co. V. Heame, supra 

35. Ont.—Sussex v. .ffltna Life As¬ 
sur. Co.. 38 OntL. 366, 11 OntW.N. 
297, 88 Dom.L.R. 549, affirming tl 
Ont.W.N. 164. 

36l Conn.—Sigal v. Hartford Nat 
Bank & Trust Co., 177 A. 742, 119 
Conn. 570. 

37 C.J. p 378 note 80. 

37. Conn.—Sigal v. Hartford Nat 
Bank & Trust Co., supra. 

68 C.J. p 624 notes 97, 98. 

Statement of dlstlnotion 
A life insurance policy payable to 
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been distinguished from a lottery.^* While life 
insurance and marine insurance have much in com¬ 
mon and usually the same general principles 
govern both,^^ there are essential differences be¬ 
tween them;4® even apart from the element of sub¬ 
ject matter, marine insurance is distinguishable 
from life insurance in that marine insurance is 
strictly an indemnity, whereas, as shown supra this 
section, such is not the case with respect to life 
insurance>i Various other transactions or types 
of insurance have been compared to, or distin¬ 
guished from, life insurance elsewhere in this work, 
as, for example, an annuity, discussed in Annui¬ 
ties § lb (2), accident insurance discussed supra 
§ 3, and fire insurance supra § 14. 

§ 26. - Origin and Development 

Life Insurance had Its origin In benevolent motives, 
Its object being principally the financial protection of 
the family of Insured after his death. 

The. origin of life insurance is traceable to ben¬ 
evolent motives,^2 the object being to secure to the 
family of a person who is dependent on a salary, 
or other income which ceases with his life, a sup¬ 
port on the death of insured, by a small contribu¬ 
tion of the annual income and, although in re¬ 
cent times many new features have been added to 
it, which may seem to be foreign to its original 
conception, the main principle on which it rests 
has not been changed.^^ It is of later origin than 
fire insurance and marine insurance.^® 

In France, life insurance was in early times pro¬ 
hibited, on the ground that it might operate as an 
incentive to those who Would benefit by the termi¬ 
nation of a life to hasten such termination.In 
England, however, it was adopted by the judiciary 


long before its sanction by parliament.^^ Jn this 
country it followed the common law of England 
into such states as adopted that system, but for 
a long time it has been almost entirely regulated by 
special legislation in probably all states.^® 

§ 27. —“ Kinds of Life Insurance 

a. In general 

b. General, ordinary, or old-line insur¬ 

ance 

c. Limited-payment or limited-premiiun 

insurance 

d. Endowment insurance 

e. Term insurance 

f. Advance insurance 

g. Tontine or deferred-dividend insur¬ 

ance 

h. Group life insurance 

i. Assessment insurance 

j. Paid-up insurance 

k. Extended insurance 

a. In General 

Life Insurance Is designated by various names, In 
accordance with the nature of the terms and conditions of 
the different forms of contracts or policies^ 

Life insurance is known by different names, ac¬ 
cording to the nature of the terms and conditions 
of the different forms of contracts or policies,^^ 
the name by which it is called, however, not mak¬ 
ing it any the less life insurance.®® 

“Burial benefit” or “funeral benefit” has been re¬ 
garded as life insurance.®! There is authority for 
the view that a provision for double indemnity in 
case of accidental death is a contract or policy for 
life insurance within the meaning of statutes relat¬ 
ing to life insurance.®^ Various other kinds of life 


a named beneficiary Is not a will be¬ 
cause It does not operate on any 
property of Insured owned by him at 
his death.—Slgal v. Hartford Nat. 
Bank & Trust Go., supra. 

88. Minn.—State v. U. S. Express 
Co.. 104 N.W. 566, 95 Minn. 442. 

37 C.J. p 359 note 4 [e]. 

'‘Lottery*’ defined see the C.J.S. title 
Lotteries S also 88 C.J. p 286 
note 2-p 288 note 12. 

89. Ind.—^Nye v. Grand Lodge A. O. 
U. W., 86 N.B. 429, 9 Ind.App. 181. 

40. Ind.—^Nye v. Grand Lodge A. O. 
U. W., supra. 

41. U.S.—Central Nat. Bank v. 
Hume. D.C., 9 S.Ct. 41, 128 U.S. 
196, 32 L.Ed. 870—Connecticut Mut. 
Life Ins. Co. v. Schaefer, Ohio. 94 
U.S. 467. 24 L.Ed. 261. 

Pa.—^Appeal of Belsel, 35 Pa.Dl8t & 
Co. 681, 686, 27 NortbuCo. 40. 

37 C.J. p 861 note 2 [b]. 


"Marine insurance" defined see In¬ 
fra S 30. 

42. Mo.—State v. Merchants* Exch. 

Mut Benev. Soc., 72 Mo. 146. 

43- Mo.—State v. Merchants* Exch, 
Mut. Benev. Soc., supra. 

N.J.—^Trenton Mut. Life & Fire Ins. 
Co. V. Johnson, 24 N.J.Law 576. 

44. Ky.—U. S. Life Ins. Co. v. 
Spinks, 103 S.W. 336, 126 Ky. 406, 
31 Ky.L. 185, error dismissed 28 
S.Ct 669, 209 U.S. 539, 62 L.Ed. 917. 

N.Y.—Columbia Bank v. Equitable 
Life Assur. Co., 80 N.T.S. 428, 79 
App.Dlv. 601. 

87 C.J. p 860 note 18. 

45. Ind.—^Nye v. Grand Lodge A. O. 
U. W., 86 N.E. 429, 9 Ind.App. 181. 

46- Mo.—State v. Merchants* Exch. 
Mut. Benev. Soc., 72 Mo. 146. 

47. Mo.—State v. Merchants' Exch. 
Mut Benev. Soa, supra. 
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43. Mo.—State v. Merchants’ Exch. 

Mut Benev. Soc., supra. 

Nature and scope of regulations of 
life Insurance In general see Infra 
§ 65. 

Power to regulate in general see in¬ 
fra 5 66. 

49. Me.—Clark v. Metropolitan Life 
Ins. Co., 136 A. 867, 126 Me. 7. 

37 C.J. p 361 note 24. 

60. Mo.—Logan v. Fidelity & Casu¬ 
alty Co., 47 S.W. 948, 146 Mo. 114 
—^Baltzell V. Modem Woodmen of 
America, 71 S.W. 1071, 98 Mo.App. 
168. 

87 C.J. p 361 note 25. 

61. Tenn.—State ex rel. Reece v. 
Stout 65 S.W.2d 827, 17 Tenn.App. 
10 . 

Burial Insurance as industrial insur¬ 
ance see supra S 20. 

62. U.S.—Thompson v. New York 
Life Ins. Co., D.C.Okl., 9 F.Supp. 
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insurance are considered in the following subdivi¬ 
sions of this section. 

Comparisons and distinctions with respect to life 
insurance and other transactions or kinds of in¬ 
surance are discussed supra § 25. 

Gambling or wager policy is one with respect to 
which the persons for whose use it issues have no 
pecuniary interest in the life insured.^^ 

Graveyard insurance is insurance fraudulently 
obtained, as by false personation or other means, on 
the lives of infants, very aged persons, or those in 
the last stages of disease.54 

b. Gtoeral, Ordinary, or Old-Line Insurance 

General, ordinary, or old-IIne Insurance Is that In 
which for a fixed premium payable, without condition, 
at stated Intervals, a sum certain Is to be paid on death, 
without condition. 

Where the insurance is on a level or flat-rate 
plan, that is, where for a fixed premium, payable, 
without condition, at stated intervals, a sum certain 
is to be paid on death, without condition, it is 
known variously as "general insurance,”56 "ordi¬ 
nary insurance,” "old-line insurance,” or "level-pre¬ 
mium insurance,”^® even though insurer is doing 
business on the assessment plan,®*^ and payments to 
be made by insured are designated as assessments.®® 

Assessment insurance is distinguished from old- 
line insurance in that the payments to be made by 
insured are not unalterably fixed by the contract in 
the former, whereas in the latter both the premiums 
and liability incurred by insured are fixed imalter- 
ably.®® 

Endowment insurance differs from ordinary life 


§ 27 

insurance in that, in the case of endowment insur¬ 
ance, a certain period is fixed within which the ob¬ 
ligation of insurer runs to the beneficiaries under 
the policy.®® 

Term insurance is essentially different from an 
ordinary life policy, as it is based upon different 
considerations.®^ 

c. liiinited-Fasnuent or Idmited-Prcmium lu- 

sorance 

Limited-payment or limited-premium life Insurance Is 
that form which contemplates payment of premiums by 
Insured for a specified period or until his death within 
such period and for payment by Insurer on the death of 
Insured. 

Limited-payment or limited-premium life insur¬ 
ance is that form under which specified premi¬ 
ums are to be paid for a specified period or until 
the death of insured if it occurs before the expira¬ 
tion of such period, and under which insurer is 
obligated to pay a specified amount on the death 
of insured.®® Limited-payment insurance is dis¬ 
tinguished from endowment insurance in that it is 
payable on the death of insured, while endowment 
insurance is payable at the termination of the en¬ 
dowment period or on the death of insured if it 
occurs prior thereto.®® 

d. Endowment Insurance 

Endowment Insurance Is a contract to pay a fixed 
sum to Insured If he survives for a specified period, or, If 
he dies within such period, to some other person In¬ 
dicated. 

Endowment insurance is a contract to pay a cer¬ 
tain sum to insured if he lives a certain length of 
time, or, if he dies before that time, to some oth- 


248, amrzned, C.C.A., New York 
Life Ins. Co. y. Thompson, 78 F.2d 
946. 

63. Mo.—Gambs v. Covenant Mut. 
Life Ina Co., 50 Mo. 44. 

54. Black L.D. 

55. pkl.—^McKee v. Columbus Mut. 
Life Ina Co. of Columbus, Ohio, 42 
P.2d 831, 838, 172 Okl./250, Quoting: 
Coxpiis Juxlfl. 

37 aJ. p 861 note 26. 

65. Me.—Clark v. Metropolitan Life 
Ins. Co.. 185 A. 367, 358, 126 Me. 
7. 

Mo.—^Lee v. Missouri State Life Ins. 
Co., 261 S.W. 88, 303 Mo. 492, re- 
versinfiT, App., 238 S.W. 868—JKeen 
V. Bankers Mut. Life Co., 93 S.W. 
2d .86, 90, 230 Mo.App. 1072—Fow¬ 
ler V. Missouri Mut. Ass'n, App., 
86 S.W.2d 946—Allen v. JS3tna Life 
Ins. Co.. 62 S.W.2d .916, 917. 228 
Mo. App. 18—^Nastav y. Missouri 
Mut. Ass*n. App.. 47 S.W.2d 166 
—^Matters y. Central Life Ins. Co., 


216 S.W. 760. 761, 202 Mo.App. 293. 
37 C.J. p 361 note 26. 

Fartloular policies regrarded as ordi¬ 
nary, leyeLpremlum, or old-line 
policies 

Ma—Clark y. Metropolitan Life Ins. 

Co., 136 A. 867, 126 Me. 7. 

Mo.—^Fowler v. Missouri Mut. Ass’n, 
App., 36 S.W.2d 946—Allen v. .®tna 
Life Ins. Co., 62 S.W.2d 916, 228 
Mo.App. 18—^Nastav v. Missouri 
Mut. Ass'n, App., 47 S.W.2d 166. 

37 C.J. p 361 note 26 [bL 

67. Mo.—^Nastav v. Missouri Mut. 

Ass'n, supra. 

37 C.J. p 364 note 64. 

58. Mo.—^Nastav y. Missouri Mut. 
Ass’n, supra, 

59. TJ.S.—^Haydel y. Mutual Heserve 
Fund Life Ass’n, C.C.Mo., 98 F. 200, 
affirmed 104 F. 718, 44 C.C.A 169. 

Me.—Clark y. Metropolitan Life Ins. 

Ce.. 186 A. 867, 126 Me. 7. 

Mo.—Lee v. Missouri State Life Ins. 
Co., 261 S.W. 83, 303 Mo. 492, re- 
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versingr, App.. 238 S.W. 868—Keen 
v. Bankers Mut Life Co., 93 S.W.2d 
85, 230 Mo.App. 1072. 

6 C.J. p 821 note 74 [a]. 

’’Assessment insurance” defined see 
infra subdivision 1 of this section. 

60, N.T.—Miller v. Campbell, 85 N. 
B. 661, 140 N.T. 467. 

6L N.T.—Gans v. JEtno. Life Ins. 
Co.. 146 N.T.S. 453, 161 App.Dlv. 
260, affirmed 108 N.E. 443, 214 N. 
Y. 826, L.R.A.1915F 703. 

37 C.J. p 363 note 60. 

62. Okl.—McKee v. Columbus Mut. 
Life Ins. Co. of Columbus, Ohio. 42 
P.2d 831. 172 Okl. 250. 

Xt has been stated, however that a 
policy on a limited payment plan is 
a paid-up policy.—Bankers Life & 
Loan Ass'n v. Chase, Teac.Clv.App., 
114 S.W.2d 874, 876. 

63. Okl.—McKee v. Columbus Mut. 
Life Ins. Co; of Columbus. Ohio, 
42 P.2d 831, 172 Okl. 250. 
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er pefson indicated.®^ This form of insurance in 
one respect is a contract payable in the event of 
a continuance of life in another, in the event of 
death before the period specifiedand it is an in¬ 
vestment as well as life insurance,®^ It is an in¬ 
surance into which enter the elements of life;®* 
and, while as far as concerns the contract to pay 
on the expiration of a fixed period, strictly speak¬ 
ing, it is not life insurance,®® since this is merely a 
new and additional element in the contract not in¬ 
consistent with its chief constituent part, which is 
the undertaking to pay on the death of insured 
within the specified period, it is generally regard¬ 
ed as a form of life insurance^® 

Ordinary life insurance, as distinguishable from 
endowment insurance, is discussed supra subdivi¬ 
sion b of this section. 

e. Term Insurance 

Briefly, term life Insurance is Insurance for a fixed or 
specified term. 

Term insurance which is form of life insurance^i 
is insurance for a term of years only, or until in¬ 
sured shall arrive at a certain age,'^^ or insurance 
for the term or period for which a premium has 
been paid, with the right to continue it from term 
to term on payment of the proper premium.73 

f. Advance Insurance 

A contract providing for the payment of a lump sum 
to insured immediately, In consideration of his promise 
to make certain periodical payments to insurer for a 
specified period or for the life of insured If his life should 


terminate before such period, has been regarded as a 
form of life* Insurance. 

A contract which provides for the payment to in¬ 
sured of a lump sum immediately, in consideration 
of his agreement to make certain periodical pay¬ 
ments to insurer for a specified period, or for the 
life of insured if his life should terminate before 
the end of that period, the performance of insured's 
obligation being secured by mortgage or deed of 
trust which, however, does not provide for the re- 
pa3rment of the amount in any event, has been re¬ 
garded as a form of life insurance.^^ The same is 
true of other contracts of a like character, such as 
.a contract to furnish funds for the building of a 
house, to be repaid by monthly installments, which 
shall cease on death.*^® 

g. Tontine or Deferred-Dividend Insurance 

Broadly speaking, tontine or deferred-dividend In¬ 
surance Involves the postponement of a declaration of 
so-called dividends from the surplus accumulated from 
policies Involved until the expiration of a specified period, 
and the sharjng In such dividends only by policyholders 
who maintain their policies In force and who survive 
until the end of such period. 

Tontine insurance is a form of life insurance by 
which the policyholder agrees, in common with the 
other policyholders under the same plan, that no 
dividend, return premium, or surrender value shall 
be received for a term of years called the “tontine 
period,” the entire surplus from all sources being 
allowed to accumulate to the end of that period, 
and then divided among all who have maintained 


64i Okl.—v. Columbus Mut. 
Life Ins. Co. of Columbus, Ohio, 42 
P.2d 831, 838, 172 Okl. 250, quoting 
Oorpns Juris. 

Tex.—^Bankers Life & Loan Ass'n v. 
Chase. Civ.App., 114 S.W.2d 374, 
876, quoting Corpus Juris. 

37 C.J. p 862 note 38. 

Admuoe Insturanoe distinguished 
Pa.—^United Security Life Ins. & 
Trust Co. V, Ritchey, 40 A. 978, 187 
Pa. 173. 

37 aJ. p 363 note 61 [bl. 
^'Elndowment'* defined see 80 C.J.S. p 
243. 

Limited-payment or limited-premium 
Insurance distinguished see supra 
subdivision c of this section. 

65. Pa.—^Industrial Life Ins. Co. v. 
Hunt. 6 A.2d 781. 386 Pa. 305, af¬ 
firming 46 Dauph.Co. 261. 

27 C.J. p 362 note 89. 

66. K.T.—^Brummer v, Cohn, 86 NlY. 
11, 40 Ain.R. 603. 

37 C.J. p 862 note 40. 

67. Okl.—^McHee v. Columbus Mut 
Life Ins. Co. of Coliunbus, Ohio, 
42 P.2d 881, 172 OkL 250. 

Pa.—^Industrial Life Ins. Co. v. Hunt 


6 A.2d 781, 335 Pa. 305, affirming, 
46 DauphCo. 261. 

87 C.J. p 362 note 4L 

68. N.Y.—Brummer v. Cohn, 86 N. 
Y. 11, 40 Am.R. 608. 

87 CJ. p 862 note 42. 

69. Okl.—McKee v. Columbus Mut 
Life Ins. Co. of Columbus, Ohio, 42 
P.2d 831, 172 Okl. 260. 

Pa.—Industrial Life Ins. Co. v. Hunt, 
6 A.2d 781, 835 Pa. 306, affirming 
46 DaupluCo. 281. 

37 C.J. p 362 note 48. 

76, Minn.—State v. Ifederal Ins. Co., 
60 N.W. 1028, 48 Minn, 110. 

37 C.J. p 862 notes 38, 44. 

7L CaL—^Briggs v. McCullough, 86 
Cal. 542. 

27 C.J. p 362 notes 46-48. 

78. Tex.—Gilley v. Missouri State 
Life Ins. Co., 286 S.W. 807, 116 
Tex. 43, overruling motion 273 S. 
W. 826, 116 Tex. 43. 

37 C.J. p 362 note 47. 

73. U.S.—^Rosenplanter v. Provident 
Sav. Life Assur. Soo., Tenn., 96 F. 
721, 37 aC.A. 666. 46 L.R.A. 478, 
affirming, C.C., 91 F. 728. 
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N.T.—Gans v, .ffitna Life Ins. Co., 
146 W.Y.S. 463, 161 App.Div. 260, 
affirmed 108 N.E. 443. 214 N.Y. 826, 
L.R.A.1916F 703. 

27 C.J. p 862 note 48. 

Policy oonstmad 

Agreement to pay specified amount 
if death of insured should occur 
fore expiration of one year from 
date of issue of the policy and to re¬ 
new and extend the insurance during 
successive years If required pre¬ 
miums and expense charge were paid, 
which recited that the payment of 
the premium and expense charge was 
the consideration for the continu¬ 
ance of the Insurance, was a con¬ 
tract for Insurance for the term 
of one year only, with provision for 
renewal for successive years.—^Mo- 
Dougall V. Provident Sav. Life As- 
sur. Soc., 32 251, 135 N.Y. 651, 

reversing 19 N.Y.S. 481, 64 Hun 616. 
74 D.C.—^United Security Life- Ins. 
& Trust Co. V. Bond, 16 APP.D.C. 
679. 

87 C.J. p 863 note fil. 

75. Minn.—State v. Beardsley, 92 K. 
W. 472, 88 Minn. 20. 
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their insurance in force,the beneficiary of an in¬ 
sured who dies within the tontine period being 
entitled only to the insurance provided for by the 
policy, and not to participation in the profits.'^^ 

This system of insurance is a modification of the 
original tontine principle,78 which took its name 
from Lorenzo Tonti, an Italian of the seventeenth 
century, who first conceived the idea and put it in 
practice,'^^ and the general idea of which was that 
money or property was loaned, owned, or invest¬ 
ed for the benefit of a number of persons, who at 
first received its income, the share of a deceased 
member increasing the sum divisible among the 
survivors, and the last survivor taking the whole 
income or principal as the case might be.*® Ton¬ 
tine insurance has met with much criticism,®^ and 
the modem trend of legislation and decisions is to 
limit, rather than to extend, the system,** and it 
is forbidden altogether by the laws of some states.** 

h. Gxonp Life Insurance 

Group life Insurance Is a recognized form of Insur¬ 
ance. 

Group life insurance is a recognized form of in¬ 
surance.*^ 

i. Assessment Insurance 

Assessment Insurance Is that form In which the 


benefit to be paid Is dependent on the collection of as¬ 
sessments necessary to pay the amounts to insured. 

Assessment plan insurance is an insurance con¬ 
tract, the payment of the benefit of which is de¬ 
pendent on the collection of an assessment from 
persons holding similar contracts.** Under stat¬ 
utes in at least one jurisdiction, every contract 
whereby a benefit is to accrue to a person or per¬ 
sons named therein on the death of a person also 
named, payment of which is in any manner or de¬ 
gree dependent on the collection of an assessment 
from persons holding similar contracts, is deemed 
a contract of insurance on the assessment plan.** 
Under such statutes the controlling requisite is that 
payment of the benefit must depend in some part on 
•the collection of an assessment from other mem¬ 
bers holding similar contracts,*^ and even though 
fixed periodical premiums are provided for if the 
contract or policy also confers authority to levy 
additional premiums by way of assessment, the in¬ 
surance has been regarded as insurance on the 
assessment plan.** If, however, the policy or con¬ 
tract provides for fixed premiums without condi¬ 
tion and does not contain a provision for an as¬ 
sessment or create liability for its payment, it is 
not insurance on the assessment plan,** and this is 
true, even though insurer is authorized to write in¬ 
surance on the assessment plan.*® 


78. —^Eaultabla Loan & Security 
Co. V. Warinff. 44 S.B. S20, 882. 117 
Oa. 699, 97 AnxS.R. 177, 62 L.RA. 
98. 

87 C.J. p 863 note 68. 

Profits, surplus, and dividends sener- 
erally see Infra 88 108. 114. 
]>eferred..dlvldena poUoy Is one 
which provides that dividends from 
the surplus shall be declared only 
amonff those who survive a period of 
distribution.—U. S. Life Ins. Co. 
V. Spinks. 108 S.W. 835. 836. 126 Ky. 
405, 81 Ky.L. 185, denying rehearlnsr 
96 S.W. 889, 126 Ky. 406, 29 Ky. 
L. 960. 18 L.H.A.,N.S.. 1058. and er¬ 
ror dismissed 28 S.Ct 569. 209 V.S. 
689, 62 L.Ed. 917. 

Dlstxlbiitioa policy plan desoxlbed 
Mo.—^Horton v. New York Life Ina 
Co.. 52 S.W. 866, 151 Mo. 604. 

18 C.J. p 1292 note 97 [a]. 

77. Ky.—^New York Life Ins. Co. v. 

Miller, 56 S.W. 976, 22 Ky.L. 230. 
Mass.—Pierce v. Equitable Life As- 
sur. Soc., 12 N.E. 858, 145 Mass. 
56. 1 Am.S.R. 488. 

87 C.J. p 363 note 68. 

7& Ga.—Equitable Loan & Security 
Co. V. Warlnfir. 44 S.E. 320, 117 Ga. 
599, 97 .Am.S.R. 177. 62r L.R.A. 93. 

79. Bouvler L.D. 

8a Ill.—Cahn v. Northwebtem Mut. 

L. Ins. Co., 208 Ill.App. 817. 

87 CJ‘. p 863 note 67; 


81. Ky.—U. S. Life Ins. Co. v. 
Spinks. 96 S.W. 889. 126 Ky. 40d. 
29 Ky.L. 960, 18 L.R.A..N.S.. 1068. 
rehearing denied 103 S.W. 335, 126 
Ky. 406, 81 Ky.L. 186, error dis¬ 
missed 28 S.Ct. 569, 209 U.S. 539, 
52 L.Ed. 917. 

37 C.J. p 868 note 58. 

8a Ga—^Equitable Loan & Security 
Co. V. Waring, 44 S.B. 320, 117 Ga 
699, 627, 97 Am.S.R. 177, 62 L.R.A. 
93. 

83. Ky.—U. S. Life Ins. Co. v. 
Spinks. 96 S.W. 889, 126 Ky. 405, 
29 Ky.L. 960, 18 L.R.A.,N.S., 1058. 
rehearing denied 103 S.W. 335, 126 
Ky. 406, 81 Ky.L. 186, error dis¬ 
missed 28 S.Ct 569, 209 U.S. 539. 
52 L.Ed. 917. 

84. Ky.—^Prudential Ins. Co. of 
America v. Jenkins, 162 S.W.2d 791, 
290 Ky. 802. 

28 C.J. P 879 note 2 £bj. 

'‘Group Insurance’* defined generally 
see supra 5 16. 

85. Me.—Clark v. Metropolitan Life 
Ins. Co., 185 A. 857, 126 Ma 7. 

37 C.J. p 864 note 62. 

Old-line insurance or policy distin¬ 
guished see supra subdivision b of 

. this-section. 

86i Mo.—Lee v. Missouri State Life 
Ins. Co.. 261 S.W. 83. 803 Mo. 492. 
reversing, App., 288 S.W. 859— 
Fowler V. Missouri Mut. Aas’h, 

489 


App., 86 S.W.2d 946—^Bowers v. 
Missouri Mut Ass’n, App., 52 S.W. 
2d 599, affirmed 62 S.W.2d 1058, 383 
Mo. 492—^Mackey v. Missouri State 
Life Ins. Co.. App., 288 S.W. 861. 

37 C.J. p 864 note 62 [a]. 

87. Mo.—^Lee v. Missouri State Life 
Ina Co., App., 288 S.W. 868, re¬ 
versed on other grounds 261 S.W. 

88. 308 Mo. 492. 

37 C.J. p 364 note 64. 

Amoimt payable and premium flaced 
If the amount named in the pol¬ 
icy to be paid on the death of In¬ 
sured and the pasrments which keep 
the policy In force are unalterably 
fixed, the contract of Insurance Is 
not an assessment contract; one or 
the other of these amounts must be 
contingent In order to constitute the 
contract an assessment contract.— 
Fowler v. Missouri Mut. Ass’n, Mo. 
App., 86 S.W.2d 946. 

sa Mo.—Elliott V. Bes Moines Life 
Ass’n, 63 S.W. 400, 168 Mo. 132— 
Keen v. Bankers Mut. Life Co., 98 
S.W.2d 85, 280 Mo.App. 1072. 

37 C.J. p 364 note 63. 

89. Mo.—Williams v. St. Louis Life 
Ins. Co., 87 S.W. 499. 189 Mo. 70— 
Jacobs V. Omaha Life Ass’n, 48 S. 
W. 462, 146 Mo. 628. 

37 C.J. p 864 note 64. 

90. Mo .—Knott v. Security Mut. Life 
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j. Paid-Up Insorance 

Paid-up Insurance is insurance on which no further 
premiums are to be paid; more specifically, insurance 
for the life of Insured for which all premiums have been 
paid. 

Paid-Up insurance is insurance on which no fur¬ 
ther premiums are to be paid;®^ it refers to in¬ 
surance for the life of insured on which all pre¬ 
miums have been paid.®2 As used in a provision of 
a policy for the conversion of the original policy 
into a paid-up policy, because of a default in the 
payment of premiums, it means insurance reduced 
to an amount corresponding to the premiums paid, 
so that no further premiums are required.®^ 

Paid-up insurance has been distinguished from 
extended insurance or temporary insurance,®^ and 
merely paid-up insurance has' been distinguished 
from nonforfeitable paid-up insurance.95 

^'Dividend addition** is defined infra § 49. 

k. Extended Insurance 

Extended Insurance Is Insurance for the full amount 
of the policy for the period contemplated by the nonfor¬ 
feiture table. 

Extended insurance has been defined as insurance 
for the full amount of the policy for the period con¬ 
templated by the nonforfeiture table.^® 

§ 28. Lightning Insurance 

. Lightning insurance Is an Insurance contract by which 
Insurer agrees to Indemnify against loss of, or damage 
to, property by lightning. 

Lightning insurance is a form of insurance con¬ 
tract by which insurer, for a consideration, agrees 
to indemnify insured against loss of, or damage to, 
property by lightning.^'^ 


§ 29. Live-Stock Insurance 

Live-stock insurance Is Insurance on the life, health, 
and good condition of domestic animals of the useful 
kinds. 

Live-stock insurance is insurance on the life, 
health, and good condition of domestic animals of 
the useful kinds, such as horses and cows.®® 

§ 30. Marine Insurance 

Marine Insurance is a contract to Indemnify against 
loss from marine perils; it Is general if the perils Insured 
against are such as the law would imply from the nature 
of the contract, but Is special If additional perils are ex¬ 
pressed in the policy. 

Marine insurance is a contract of indemnity 
whereby one party, for a stipulated sum, undertakes 
to indemnify the other against loss arising from 
marine perils.®® 

Automobile transportation insurance is of a dif¬ 
ferent character than marine insurance.^ 

General and special insurance, A general insur¬ 
ance is one in which the perils insured against are 
such as the law would imply from the nature of 
the contract of marine insurance considered in it¬ 
self, and supposing none to be expressed in the 
policy.® A special insurance is one in which, in 
addition to the implied perils, further perils are 
expressed in the policy.® 

§31. -Origin and Development 

Marine Inaurance Is of ancient origin and developed 
into the system of Insurance on premium from Its early 
form of mutual Insurance. 

The earliest form of the contract of marine in¬ 
surance was that of mutual insurance dating back 


Ins. Co., 144 S.W. 178, 161 Mo.App. 
679. 

37 CLJ. p 864 note 64. 

91. Ga.—^HAmilton v. Mutual Ben. 
V Life Ins. Co., 34 S.E. 598, 109 Ga. 
. 881. 

Tex.—Bankers Life & Loan Ass’n v. 
Chase, Civ.App., 114 S.W.2d 874, 
376, citing Corpus Juris. 

Paid-up addition by the applica¬ 
tion of a dividend is the amount add¬ 
ed to the face of the policy and pur¬ 
chased by the use of the dividend as 
a single premium.—^Williams v. Un¬ 
ion Central Life Ins. Co., Tex., 54 
S.CL 848, 849, 291 U.S. 170, 78 L.Bd. 
711, 92 A.L.R. 693. 

92. Mo.—^Nichols v. New Tork Mut 
Life Ins. Co., 75 S.W. 664, 176 Mo. 
366, 62 L.R.A 667—Mllburn v. Roy¬ 
al Union Mut. Life Ins. Co., 284 S. 
W. 878, 209 Mo.App. 228. 

93. Ky.—^Planters’ State Bank v. 


Willingham, 63 S.W. 12, 111 Ky. 
64, 23 Ky.L. 446. 

R.I.—^McQuitty v. Continental Life 
Ins. Co., 10 A. 636, 687, 16 R.I. 673. 
Right to paid-up policy: 

After default in payment of pre¬ 
miums see infra S 639. 

On surrender of original policy 
see infra § 460. 

94. ■ Mo.—Nichols V. New York Mut. 
Life Ins. Co., 76 S.W. 664, 176 Mo. 
366, 62 L,R.A. 667. 

^'Extended insurance” defined see. in¬ 
fra subdivision k of this section. 

95. Mo.—Ross V. Capitol Life Ins. 
Co., 228 S.W. 889, 206 Mo.App. 243. 

96. Mo.—^Milbum v. Royal Union 
Mut. Life Ins. Co., 284 S.W. 378, 
209 Mo.App. 228, 234. 

97. Iowa.—Cummings v. Pennsyl¬ 
vania Fire Ins. Co., 184 N.W. 79, 
163 Iowa 679. 37 L.R.A.,N.S., 1169, 
Ann.Cas.l913E 235. 

37 C.Jr. p 661 notes 6, 7« 
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98. Black L.D. 

99. U.S.—^Williams v. New England 
Ins. Co., C.C.Mass., 29 F.Ca;s.No. 
17,731, 8 Cliff. 244, 248. 

38 . aJ. p 1006 note 3—37 C.J. p 861 
note 21 [b]. 

Folloy held not marine Insurance 
A policy protecting against fire 
and other hazards art gallery’s prop¬ 
erty located either at gallery or at 
vocational school, which provided 
that coverage could be extended to 
transportation risks on notice and 
payment of additional premium, was 
not ’’marine insurance.”—^Northwest¬ 
ern Nat. Ins. Co. of - Milwaukee v. 
Mortensen, 284 N.W. 13, 230 Wls. 377. 
1. Tex.—American Auto Ins. Co. v. 

Pox, Clv.App., 218 S.W. 92. 
at N.Y.—Vandenheuvel v. United 
Ins. Co., 2 Johns.Cas. 127, 2 CaL 
Cas. 217. 

8. N.Y.—^Vandenheuvel v. United 
Ins. Co., supra. 
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to the tenth century, if not earlier.^ This was 
followed by a system of insurance on premium by 
capitalists familiar with the risks of navigation, and 
contracts in this form were in use as early as the 
beginning of the fourteenth century, the tradition 
being that this form of insurance was introduced 
into England in that century by the Lombard mer¬ 
chants who settled in London and brought with 
them the maritime usages of Venice and other 
Italian cities.6 

§ 32. - Kinds of Policies and Their Pe¬ 

culiarities 

Marine policies may be classified into interest 
and wager policies, as discussed infra § 33; val¬ 
ued, infra § 34, and open, infra § 35; voyage and 
time, infra § 36; and floating or nmning, infra 
§ 37. 

Examine Pocket Parts for later cases. 

§ 33. - Interest and Wager Policies 

An interest policy In marine insurance Is one In 
which insured has a real substantial interest in the thing 
Insured, whereas a wager policy is one in which insured 
has no such interest. 

An interest policy of marine insurance is one 
which shows by its form that insured has a real 
substantial interest in the thing insured.® 

By analogy with wager policies as discussed gen¬ 
erally infra § 48, a wager policy in marine insur¬ 
ance is a policy in which the party insured has no 
interest in the thing insured and could sustain not 
possible loss by the event insured against, if he had 
not made such wager ;7 in effect it is a mere bet¬ 
ting on the chances of a ship’s safe arrival.® A 
policy is not necessarily a wager policy because it 
provides for insurance "interest or no interest,” 


§ 35 

“without farther proof of interest than the policy,” 
or “without benefit of salvage to the insurer,” and 
it is only where the parties intend to game that 
the policies will be treated as a wager;® but such 
policies are deemed policies on interest and insured 
is entitled to indemnity only for his actual loss.1® 

§ 34. -Valued Policies 

A valued policy of marine insurance Is one in which 
the parties have agreed on the value of the subject matter 
of the Insurance. 

A valued policy of marine insurance is one in 
which the parties by express agreement in the pol¬ 
icy agree on the value of the subject matter of the 
insurance.^^ A policy is a valued policy if, by 
agreement, the value is to be fixed by reference to 
some other instrument; but the agreement must be 
based on some standard, certain or capable of be¬ 
ing made certain, and known to, and accepted by, 
both parties.^® The agreement on a value does not 
make the policy a wager but is considered merely 
the valuation of insured’s interest,and is to be 
treated as a contract to pay liquidated damages, and 
not as a contract of indemnity under which insured 
cannot recover more than the amount of his actual 
loss.i^ It has been held that every policy on profits 
is necessarily a valued policy, especially if the 
goods involved are valued, the amount insured be¬ 
ing the valuation, of the expected profit?.!® On the 
other hand, it has been held that, where the valu¬ 
ation of goods can be determined in case of loss 
only by proof of the market price, the policy is not 
a valued policy.!® 

§ 35. - Open Policies 

An open or unvalued policy of marine Insurance Is 
one In which the parties have stated no- sum as the value 
of the interest, but have left the amount to be proved 
In the event of a loss. 


4. IT.S.— Nbw EIngland Mut. Marine 
Ine. Co. V. Dunham, Mass., 11 Wall. 
1, 20 L.Ed. 90. 

5. IT.S .—New England Mut. Marine 
Ins. Co. V. Dunham, supra. 

88 C.J. p 1005 note 10. 

The first appearaaoLoe of contracts 
of marine insurance in any code or 
system of laws was in the law mari¬ 
time as promulgated by the various 
maritime states and cities of Europe. 
—^New England Mut. Marine Ins. Co. 
V. Dunham, supra.. 

e. Wls.—Sawyer v. Dodge County 
Mut. Ins. Co., 87 Wis. 608. 

82 C.jr. p 1098 note 74—88 CJ. p 1019 
note 72. 

Insurable Interest see infra 95 214- 
219. 

7. Mass.—Amory v. Gilman, 2 Mass. 

1 . 


N.Y.—^Williams v. Insurance Co. of 
North America, 9 How.Pr. 366. 

88 C.J. p 1019 note 76. 

Validity of wagering or gaming pol¬ 
icies see infra § 243. 

& N.Y.—Cassard v. Hinman, 14 N. 

Y.Super. 207. 

38 CJ. p 1019 note 74. 

9. IT.S.—^Alsop V. Commercial Ins. 
Co., C.C.Mass., 1 F.Cas.No.262, 1 
Sumn. 461. 

Mass.—^Amory v. Gilman, 2 Mass. 1. 
la IT.S.—^Alsop V. Commercial Ine. 
Co., C.aMass., 1 F.Ca8.No.262, 1 
Sumn. 461. 

88 CJ. p 1019 note 86. 

11. U.S.—Williams v. Continental 
Ins. Co., D.aMinn., 24 F. 767. 

38 C.J. p 1019 note 87. 

Walued policy** defined generally see 
infra 5 48. 


18. MasB.- 7 -Insurance Co. of North 
America V. Willey, 98 N.E. 677. 212 
Mass. 75. 

88 C.J. p 1019 note 88. 

18. U.S.—^Alsop V. Commercial Ins. 
Co.. C.C.Mass., 1 F.Cas.No.262, 1 
Sumn. 451. 

38 C.J. p 1019 note 90. 

14. N.Y.—Sturm v. Atlantic Mut. 
Ins. Co., 63 N.Y. 77, affirming 88 
N.Y.Super. 281. 

38 C.J. p 1020 note 91. 

Insurer's liability as affected by 
valuation of subject matter in ma¬ 
rine Insurance see infra § 950. 

16. N.Y.—Mumford v. Hailett, 1 
Johns. 488. 
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16. U.S.—^Williams v. Continental 
Ins. Co., D.C.Minn., 24'F. 767. 
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An open or unvalued policy o£ marine insurance 
is one in which the parties have stated no sum as 
the value of the interest, but have left the amount 
to be proved in the event of a loss.^*^ 

§ 36. -Voyage and Time Policies 

A voyage policy Is one which covers a loss on a trip 
between designated termini, whereas a time policy limits 
the risk to a specified period of time. A mixed policy has 
elements of both voyage and time policies. 

A voyage policy is one which limits the duration 
of the risk to the time taken for a trip between des¬ 
ignated termini.i® 

A time policy is one in which the duration of 
the risk is limited to a specified period of time.19 
A policy expressed to be for a certain term, as for 
twelve calendar months, or from a certain date to 
another date, is not converted into a voyage policy 
by the omission to strike out from the printed form 
words appropriate to a voyage policy.^® 

A mixed policy is one which combines the char¬ 
acteristics of both a voyage and a time policy.^i 

§ 37 , -Floating or Running Policies 

A floating or running policy Is one In which the un-. 
derwrlter agrees to Insure property of the Insured, the 
particulars of which are to be subsequently determined 
as provided In the policy. 

A floating or running policy of marine insurance, 
frequently referred to as an “open” policy, is a 
contract whereby the underwriter agrees to insure 
property of insured, the particulars of which are 
to be subsequently determined in accordance with 
stipulations contained in,the policy.22 

§ 38. Motor Vehicle Insurance 

Motor vehicle Insurance embraces loss or damage 


caused to or by a motor vehicle, and may Include dam¬ 
age caused by fire, explosion, theft, collision, or through 
operation of the vehicle. 

Motor vehicle insurance may embrace insurance 
against loss of, damage to, or loss of the use of, 
a motor vehicle and its equipment, whether caused 
by fire, explosion, theft, or collision; liability for 
damage to persons or property through operation of 
the vehicle; hazards incident to transporting the 
vehicle by land or water; or other insurable haz- 
ards.2® A full coverage policy, as respects insur¬ 
ance on a motor vehicle, means a policy which in¬ 
sures against risks of fire, theft, collision, property 
damage, and indemnity on the owner’s liability.24 

§ 39. , Plate-Glass Insurance 

Plate-glass Insurance Is Insurance against loss oe- 
caaloned by destruction of, or Injury to, plate glass. 

Plate-glass insurance is a contract whereby insur¬ 
er, for a valuable consideration, agrees, subject to 
certain conditions, to indemnify insured against loss 
occasioned by destruction of, or injury to, plate 

glass.25 

§ 40. Rain Insurance 

Rain Insurance Is Insurance against loss occasioned 
by rain. 

A rain insurance policy is a policy insuring 
against loss occasioned by rain.^® 

§ 41. Rent Insurance 

''Rent Insurarfce" Is used In different senses to mean 
Insurance covering a landlord against loss of rent, or In- 
demnifying a tenant for any loss accruing to him by rea¬ 
son of having to pay rent for premises during such time 
as they may become untenantable from a cause specified 
In the contract. 


17. Mass.—^Insurance Co. of North 
America v. Willey, 98 N.B. 677, 
212 Mass. 76. 

38 CJ. p 1020 note 1. 

“Open or unvalued policy” defined 
generally see Infra S 48. 

Floatlner or running policies as open 
policies see Infra S 37. 

18. U.S.—^Bradlle v. Maryland Ins. 
Co., Md.. 12 Pet. 378. 9 KBd. 1123. 

38 C.J. p 1020 note 8. 

The primary purpose of a voy¬ 
age policy is Insurance of the risk 
during a voyage then in view.— 
Smith V. Northwestern Fire & Ma¬ 
rine Ins. Co.. 169 N.B. 87. 246 N.T. 
349. affirming 219 n!y.S. 917,' 218 
App.Dly. 868, and reversing 21*9 -N. 
7.S. 918. 218 App.Dlv. 858, reargu¬ 
ment denied 169 N.B. 688. 246 N.T. 
661, and motion denied 161' N.B. 176. 
247 N.Y: 646 . 


19. U.S.—^Bradlie v, Maryland Ins. 

Co.. 12 Pet. 878. 9 L.Bd. 1128. 

88 C.J. p 1020 note 6. 

aa N.T,—^Leeds v. Mechanics* Ins. 

Co., 8 N.T. 361. 

88 C.J. p 1021 note 7. 

21. U.S.—Stuart v. Columbian Ins. 
Co., D.a, 23 F.CaB.No.13,554. 2 

Cranch C.C. 442. 

88 C.J. p 1021 note 9. 
aSL U.S.—Orient Mut. Ins. Co. v. 
Wright, Md., 28 How. 401, 16 L.Bd. 
524. 

38 aJ. p 1021 note 11. 

“Floating” and "running” policies de¬ 
fined generally see infra S 48. 

23. —State v. Kuykendall, 206 

P. 392,119 Wash. 236. 

42 C.J. p 788 npte 25 [a]. 

Oontraot of lademnity 

N.T.—^Hamilton Fire Ins. Co. v. .Gre- 
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ger, 218 N.T.S. 634, 218 App.Div. 
536, reversed on other grounds 168 
N.B. 60, 246 N.T. 162, 65 AL.E. 
921. 

Tenn.—Globe & Rutgers Fire Ina Co. 
V. Cleveland. 84 S.W.2d 1069, 162 
Tenn. 83. 

a4b Tex.—^Merchants* Manufactur¬ 

ers' Inter-Ins. Alliance v. Hansen, 
Clv.App,, 268 S.W. 267. 

26. N.T.—People v. Standard Plate 
Glass di Salvage Co., 166 N.T.S. 
1012, 174 App.Dlv. 601. 

48 C.J. p 1225 note 1. 

Plate-glass Insurance as form of: 
Accident Insurance see supra 8 8. 
Casualty insurance see supra i 6. 

26i Colo.—^Home Ins. Co. of -New 
Turk ,v. Denver Western Baseball 
Co.. 257 P. 265, 82 Colo. 86. 
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“Rent insurance" is used in different senses to I Strike insurance embraces contracts of insurance 


mean an insurance contract indemnifying insured 
against loss of rent under the circumstances speci¬ 
fied in the policy or, in the sense of realty reve¬ 
nue insurance, an insurance contract whereunder 
insured is guaranteed a certain rent or rental from 
lands and tenements or an insurance contract in¬ 
demnifying a tenant for any loss accruing to him 
hy reason of having to pay rent for premises dur¬ 
ing such time as they may become untenantable 
from a cause specified in the contract.29 

§ 42. Riot or Civil Commotion Insurance 

Riot or civil commotion Insurance Is Insurance against 
loss caused by riot or civii commotion. 

Riot or civil commotion insurance is a form of 
insurance which, among other things, insures 
against direct loss or damage caused to property by 
civil commotion, riot, or riot attending a strike.®® 

§ 43. Sprinkler Leakage Insurance 

Sprinkler leakage {■nsurance Is a species of insurance, 
covering ioss by leakage or discharge from a aprinkier 
system installed for protection against fire. 

Sprinkler leakage insurance is a species of insur¬ 
ance, covering loss by leakage or discharge from a 
sprinkler system installed for protection against 
fire.®i 

§ 44. State Insurance 

Insurance provided by the state in the form of 
old age pensions, unemployment insurance, or in¬ 
surance in the event of sickness is considered in 
the CJ.S. title Social Security and Public Welfare^ 
The power of the state to regulate the business of 
insurance is considered infra § 56. 

Examine Pocket Parts for later cases. 

§ 45. Strike Insurance 

strike Insurance le Insurance providing for protec- 
-tion against loss or damage resulting from a strike by 
employees of the party Insured. 


to protect, indemnify, and guarantee persons, firms, 
or corporations against any loss or damage result¬ 
ing directly or indirectly from any interference 
with, or interruption or suspension of, business in 
whole or in part by reason of a strike of the em- 
ployees.32 

§ 46. Title Insurance 

Title Insurance Is insurance providing indemnity 
against loss through defects in the title to real estate 
or in liens or encumbrances thereon. 

A contract of title insurance is an agreement 
whereby insurer, for a valuable consideration, 
agrees to indemnify insured in a specified amount 
against loss.through defects in the title to real es¬ 
tate, wherein insured has an interest, either as pur¬ 
chaser or otherwise;®® a contract to indemnify 
against loss through defects in the title to real es¬ 
tate or liens or encumbrances thereon;®^ a con¬ 
tract of insurance against defects in title, unmar¬ 
ketability, liens, and encumbrances.®® 

§ 47. Transportation Insurance 

''Transportation Insurance" may be defined as In- 
surance against loss or damage, from specified causes, 
to property while in transit. 

"Transportation insurance" may be defined as in¬ 
surance against loss or damage, from specified caus¬ 
es, to property while in transit.®® 

Risks or causes of loss in transportation insur¬ 
ance on motor vehicles are considered infra §§ 793- 
795. The power of an insurance company to in¬ 
sure against the hazards of transportation is con¬ 
sidered infra § 99. 

§ 48. Other !E^ds of Insurance 

Various other kinds of insurance or insurance policies 
have been defined or described by the authorities. 

In addition to the kinds of insurance defined su¬ 
pra §§ 2-47, various other kinds of insurance or in¬ 
surance policies have been defined or described by 
the courts.®*^ 


27. Minn.—^Van Nest v. Citizens' icy of liability for loss from ariot 34. Ga.—^Beaullieu v. Atlanta Title 

Ins. Co.. 168 N.W. 725, 184 Minzi. or civil commotion see infra § 820. & Trust Co., supra, cltinx Oozpus 

94. L 1 .RA. 19 I 6 F 698. 31 , Can,—Canadian Casualty, etc., Jtaic- 

64 C.J. p 389 note 2. Ins. Co. v. Boulter, 39 Can.S.C. 668, ®2 C.J. p 1068 note 2. 

aa N.D.—state v. Hoaran. 78 N.W. ®®®' afBrminar 14 Ont.L,. 166, 178, 35. N.T.—Trenton Potteries Ca v. 

1061, 8 N.D. 801, 78 Am.S.R. 769, ® Ont.W.R 809, 816. Title Guarantee & Trust Co., 68 

45 L.RA. 166. 32. Conn.—Buffalo Forgre Co. v. Mu- N.B. 182. 176 N.Y. 66. 

-29. Pa.—Heller v. Royal Ina Co., 35 J?®? Mass.—Graham v. Insurance Co. 

A. 726. 177 Pa. 262. 84 KRA. 600. of North America, 107 N.B. 915. 

54 C.J. p 889 note 14. ‘33. Ga.—Beaullieu v. Atlanta TiUe 220 Mass. 280. 

& Trust Co., 4 S.B.2d 78, 80, 60 Ga. 

'3a N.Y.—Brous v. ‘Imperial Assur. App. 400, citingr Corpus Juris. .37. Cash policy 

Co., 224 N.T.S. 186, 130 Mlsc. 460. ,62 C.J. p 1068 note 1. Pa.—Schimpf v. Lehigh, Valley Mut. 

54 C.J, p 848 note 5. “Guaranty insurance" defined see su- Ins. Co., 86 Pa. 878. 

iBxclusion from fire Insurance, pol- , pra S 16, ' 82 C.J. p 1093 note 66. . - 
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Assessment An assessment insurance policy is 
one wherein the payment of the benefit is in any 
manner or degree dependent on the collection of an 
■assessment on all persons holding similar con- 
tracts,38 whereas a policy providing for a fixed 
regular premium is an old-line policy.^® 

Blanket or compound insurance is insurance in 
which every item of property described therein is 
covered to the whole amount of the policy;^® in¬ 
surance under which full indemnity must be paid 
for the destruction of any item covered by the pol-* 
icy, even though the loss exhausts the whole amount 
of the policy insurance covering property col¬ 
lectively without providing for a distribution of the 
insurance as to each item in the event of a loss."*® 
Blanket insurance also denotes insurance covering 
property in several different locations,or insur¬ 
ance which contemplates that the risk is shifting, 
fluctuating, or varying, and which covers a class of 
property rather than any particular thing>^ 

Burial insurance is a contract based on a legal 


consideration whereby’ the obligor undertakes to 
furnish the obligee, or one of the latter's near rela¬ 
tives, at death, a burial reasonably worth a fixed 
sum.45 

Coinsurance is a form of insurance in which the 
person who insures his property for less than the 
entire value is understood to be his own insurer for 
the difference which exists between the true value 
of the property and the amount of the insurance.^® 
There is no coinsurance where insured does not 
bear a proportion of the risk.^^ ^ wide distinction 
exists between coinsurance and concurrent insur¬ 
ance.^® 

Commercial insurance has reference to indemnity 
agreements, issued in the form of insurance bonds 
or policies, whereby parties to commercial contracts 
are to a designated extent guaranteed against loss 
by reason of a breach of contractual obligations on 
the part of the other contracting party>® To this 
class belong policies of contract, credit, and title 
insurance.®^ 


Baxnlngs or tmalxiaM IntarmptloxL 
lajiiiraaoo la Insurance under which* 
Insured Is protected In the earnings 
which insured would have enjoyed 
had there been no interruption of 
business.—^Miller v. Hocking Glass 
Co., C.C.A,Ohlo, 80 F.2d 486, 487. 
acarrlage or nmrxlage bensflt IrOmr- 
aaoe 

(1) The expression "marriage in¬ 
surance" or "marriage benefit Insur¬ 
ance" is sometlmei^ used to refer to 
agreements under which one party 
promises to pay a stipulated amount 
on the marriage of a designated In¬ 
dividual, the promissor receiving a 
specified consideration and having no 
Interest in the consummation of the 
marriage other than the so-called In¬ 
surance feature thereof.—James v. 
Jelllson, 94 Ind. '2f92, 48 Azn.R. 151— 
Chalfant v. Payton, 91 Ind. 202, '205, 
46 Am.R. 686. 

(2) An agreement of this type, 
however, is not properly a policy of 
Insurance, and has been characterized 
as a "speculation In marriage fu¬ 
tures."—White V. Equitable Nuptial 
Ben. Union. 76 Ala. 261, 52 Am.R. 
826—88 C.J. p 1362 note 11 [a]. 

Monthly repoxtlng Insurance Is a 
device whereby the amount of In¬ 
surance effective imder the policy 
varies from time to time and does 
not exceed at any time the value 
of the property Insured.—^Federal In¬ 
termediate Credit Bank of Baltimore 
v. Globe & Butgers Fire Ins. Co., D. 
C.Md;. 7 P.Supp. 56, 68. 

Partlolpatlng policy 

Minn.—^National Protective Legion v. 

O’Brien, 112 N.W. 1060. 102 Minn. 

16. 

32 C.J, p 1094 note 81. 


“Property Insnraaoe’* has been de¬ 
fined as a contract against loss gov¬ 
erned by principles of indemnity.— 
Commonwealth ex rel. Schnader v. 
Fidelity Land Value Assur. Co., 167 
A. 300, 312 Pa. 425. 

Stook poUoy 

Pa—Schimpf v. Lehigh Valley Mut. 

Ina Co., 86 Pa 373. 

32 C.J. p 1094 note 86. 

Surplus Insuraaoe is a form of In¬ 
demnity frequently resorted to when 
the property Insured Is of such a na¬ 
ture as not to admit of a gross val¬ 
uation.—Wilson Co. V. Hartford Fire 
Ins. Co., 254 S.W. 266, 300 Mo. 1. 

38. Mo.—^Wollums v. Mutual Ben. 
Health & Accident Ass’n, 46 S.W.2d 
269, 226 Mo.App. 647—Wall v. Com¬ 
monwealth Casualty Co. of Philadel¬ 
phia Pa, 3? S.W.2d 441, 226 Mo. 
App. 667. 

6 C.J. p 821 note 70. 

Assessment and old-line life Insur¬ 
ance policies defined see supra 6 27. 

39. Mo.—^Wall V. Commonwealth 
Casualty Co. of Philadelphia Pa, 
39 S.W.2d 441, 226 Mo.App. 667. 

40t Or.—Carlton Lumber Co. v. 
Lumber Ins. Co. of New Tork. 168 
P. 807, 808, 81 Or. 396. 

Tex—^Republic Insl Co. v.. American 
Ice Co., Clv.App., 2 S.W.2d 329, 
330. 

32 C.J. p 1093 note 66 Ca] (1). 

41. Mo.'—^Wilson Co. v. Hartford Ins. 
Co., 264 S.W. 266, 281, 300 Mo. 1 
—^Hale V, Central Mfrs. Mut Ins. 
Co., App., 93 S.W.2d 271, 273. 

Or.—Carlton Lumber Co. v. Lumber 
Ins. Co. of New Tork, 158 P. 807, 
808,.81 Or. 896. 

Tex—^Republic Ins. Co. v. American 
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Ice Co.. Civ.App.. 2 S.W.2d 829, 
830. 

da Mo.—^Wilson Co. V. Hartford Ins. 
Co., 254 S.W. 266, 281, 800 Mo. 1— 
Hale V. Central Mfrs. Mut Ins. 
Co., App., 98 S.W.2d 271, 273. 

82 C.J. p 1093 note 66 [a] (3), [b] 

(2) , 67 [a]. 

43. U.S.—^Federal Intermediate Cred¬ 
it Bank of Baltimore v. Globe & 
Rutgers Kre Ins. Co., D.C.Md., 7 
F.Supp. 66, 68. 

44. Neb.—Johnston v. Phelps Coun¬ 
ty Farmers' Mut Ins. Co., 102 N. 
W. 72. 78, 73 Neb. 60. 

82 C.J. p 1093 note 65 [a] (2). [b] 

(3) . 

45. R.I.—Sisson v. Prata Undertak¬ 
ing Co., 141 A. 76, 49 R.I. 132. 

Burial benefit or funeral benefit as 
life insurance see supra § 27. 

Other deflnlttons 

Okl.—Capitol Hill Burial Ass'n v. 

Oliver, 91 P.2d 673, 186 Okl. 261. 
48. Standard D. 

47. Minn.—Oppenhelm v. Fireman's 
Fund Ins. Co., ,138 N.W. 777, 119 
Minn. 417. 

11 C.J. p 967 note 63 [a]. 

48. Minn.—Oppenhelm v. Fireman’s 
Fund Ins. Co., supra. 

11 C.J. p 967 note 68 [a]. 

49. Wash.—Cowles y. U. S. Fidelity 
& Guaranty Co., 72 p. 1032, 82 
Wash. 120, 98 Am.S.R. 838. 

6a Wash.—Cowles v. U. S. Fidelity 
& Guaranty Co., supra. 

"Credit Insurance" defined see supra 

8 10 . 

"Title insurance" defined see supra J 

46. 
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Concurrent insurance is insurance which to any 
extent insures the same interest agfainst the same 
casualty at the same time as the primary insurance, 
on such terms that insurers would bear proportion¬ 
ately the loss sustained within the provisions of 
both policies.®! It designates insurance placed in 
different companies covering the same risk.®2 To 
be concurrent, the insurance must operate at the 
same time, on the same property, and look to the 
same indemnity of insured in case of its loss or 
destruction from the same casualty.®8 The quality 
of sharing proportionately in the loss distinguishes 
concurrent insurance from mere double insur¬ 
ance.®^ 

Floating or "blanket and floating insurance. Float¬ 
ing insurance is intended to supplement specific in¬ 
surance®® and to provide indemnity for property 
which cannot well be covered by specific insurance 
because of its frequent change in location and quan¬ 
tity,®® or for property of such a nature as not to 
admit of a gross valuation.®^ 

A 'flyer policy is an insurance policy issued at a 
very low rate by an agent, about the close of the 
year, in order to increase the amount of insurance 
written by him.®® 

Life insurance combined with other insurance. 


Life and accident insurance is a contract whereby 
one party, for a stipulated consideration, agrees to 
indemnify another against injuries by accident or 
death from any cause not excepted in the con¬ 
tract.®® Life, accident, and disability insurance is 
a contract whereby one party for a stipulated con¬ 
sideration agrees to indemnify another against ac¬ 
cident, disability, or death from any cause not ex¬ 
cepted in the contract.®® 

Mutual insurance is that system of insurance by 
which the members of the association or company 
mutually insure each other.®! It is that form of 
insurance in which each person insured becomes a 
member of the company, and members reciprocally 
engage to indemnify each other against losses, any 
loss being met by an assessment laid on all mem¬ 
bers.®® If policies are issued to persons who are 
not members of the association, it is not mutual in¬ 
surance.®® The distinction between contracts of 
mutual insurance and other insurance contracts con¬ 
sists in the fact that the liquidation of mutual con¬ 
tracts is made from a fund obtained by periodical 
tax on the members at stated intervals or as re¬ 
quired, while in other cases the amount stipulated 
to be paid to the beneficiary is absolute, and de¬ 
pendent only on the success of the business and the 
ability of insurer to pay the stipulated indemijity.®^ 


51. N.J,—New Jersey Rubber Co. v. 
Commercial Union Assur. Co., 46 
A. 777, 64 N.J.Law 680. 

12 C.J. p 395 note 27. 

52. Minn.—Oppenbelm v. Fireman’s 
Fund Ins. Co., 138 N.W. 777, 119 
Minn. 417. 

58. Tex.—Bast Texas Fire Ins. Co. 
V. Blum, 13 S.W. 672. 76 Tex. 663, 
663. 

12 C.J. p 395 note 28. 

54. N.J.—New Jersey Rubber Co. v. 
Commercial Union Assur. Co., 46 
A. 777, 64 N.J.Law 680, 682. 

12 C.J. p 396 note 30. 

55. Mass.—CuttinfiT v. Atlas Mut 
Ins. Co., 86 N.B. 174, 190 Mass. 380 
—^Peabody v. Liverpool & London 
& Globe Ins. Co.. 50 N.B. 626, 171 
Mass. 114. 

Mo.—^Wilson Co. V. Hartford Fire 
Ins. Co.. 264 S.W. 266. 300 Mo. 1. 
N.T.—^Davis Yam Co. v. Brooklyn 
Yam Dye Co.. 66 N.B.2d 664. 293 
N.Y. 286, reversing 38 N.Y.S.2d 361, 
265 App.Dlv. 180, appeal granted 
41 N.Y.S.2d 206, 266 App.Dlv. 662, 
appeal dismissed 60 N.B.2d 244. 290 
N.Y.'86 9—Fairchild v. Liverpool St 
London Ftre & Life Ins. Co.. 51 N. 
Y. 66. 

Floating policies In: 

Fire Insurance see supra S 14. 
Marine Insurance see supra § 37. 
Blanket aadl floatliig policies are 


sometimes Issued to factors or to 
warehousemen. Intended only to cov¬ 
er margins uninsured by other poli¬ 
cies, or to cover nothing more than 
the limited Interest which the factor 
or warehouseman may have In the 
property which he has in charge.— 
Home Ins. Co. v. Baltimore Ware¬ 
house Co., Md., 93 U.S. 527, 541. 28 L. 
Ed. 868. 

56. Mass.—^Peabody v. Liverpool & 
London & Globe Ins. Co., 60 N.B. 
626. 171 Mass. 114. 

Mo.—Wilson Co. v. Hartford Fire 
Ins. Co., 264 S.W. 266. 800 Mo. 1. 
N.Y.—^Davls Yam Co. v. Brooklyn 
Yarn Dye Co.. 56 N.B.2d 664. 293 
N.Y. 236, reversing 38 N.Y.S.2d 
351, 265 App.Dlv. 180, appeal grant¬ 
ed 41 N.Y.S.2d 205. 266 App.Dlv. 
662, appeal dismissed 60 N.B.2d 
244, 290 N.Y. 869—Fairchild v. 
Liverpool & London Fire & Life 
Ins. Co., 61 N.Y. 66. 

Wia—^Bloch v. American Ins. Co., 112 
N.W. 46, 132 Wis. 160. 

57. Mo.—Wilson Co. v. Hartford Fire 
Ins. Co., 254 S.W. 266, 300 Mo. 1. 

sa Ky.—^Unlon Casualty & Surety 
Co. V. Goddard. 76 S.W. 832, 833. 

59. Ohio.—State v. Pittsburgh, a C. 
& St L. R. Co.. 67 N.E. 93, 68 
Ohio St 9, 64 L.R.A. 406, 96 Am.S. 
R. 635. 

Okl.—Clardy v. Grand Lodge of Ok¬ 
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lahoma A. O. U. W., 269 P. 1065, 
1066, 182 Okl. 165. 

87 C.J. p 348 note 24. 
ea Okl.—^Atlas Life Ins. Co, v. 
Zellner, 47 P.2d 161, 173 Okl. 264. 

81. Ga.—Gaston v. Keehn, 26 S.B. 
2d 107, 110, 69 Ga.App. 500, trans¬ 
ferred, see 24 S.B.2d 675, 196 Ga. 
669, citing Corpus Juris. 

32 C.J. p 1018 note 41, p 1019 note 
44 [a]. 

Membership in mutual companies see 
infra 9 108. 

62. Ga.—Gaston v. Keehn, 26 S.B.2d 
107, 110, 69 Ga.App. 500. transfer¬ 
red, see 24 S.B.2d 676, 196 Ga. 669, 
citing Corpus Juris., 

La.—^Unlon Mut. Fire Ins. Co. v. 
Standard Guano & Chemical Mfg. 
Co., 7 La.A.. Orleans, 485. 

Me.—Pink v. Town Taxi Co., 21 A.2d 
666, 669, 138 Me. 44, quoting Cor¬ 
pus Juris. 

A mutual policy -fs one by virtue 
of which insured becomes a member 
of the corpo-ration, entitled to a 
share of the profits, and responsible 
for the losses to the extent of his 
premium paid or agreed to be paid. 
—Schlmpf V. Lehigh Valley Mut. Ins. 
Co., 86 Pa. 373, 876—32 C.J. p 1093 
note 76. 

63. Conn.—^Mutual Ben. L. Ins. Co. 
V. Jarvis, 22 Conn. 133. 

64. Mo.—^Mulroy v. Supreme Lodge 
K. H., 28 Mo-App. 463. 
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Ah open or unvalued policy is one in which the 
value of the subject matter is not fixed by the pol¬ 
icy;®*^ one in which the amount of liability is left 
open to be determined according to the actual loss, 
either by agreement of the parties, or on proof in 
compliance with its terms or with the rules of evi¬ 
dence,®® 

Permanent or perpetual policy. A permanent pol¬ 
icy is one which runs from year to year until ter¬ 
minated by an express notice by one of the parties 
to the contract.®*^ A perpetual policy is one which 
continues without renewal until terminated by one 
of the parties in accordance with the stipulations 
providing for its terminatio-n.®® 

A running policy is one in which the parties, 
the nature of the property to be covered, and the 
risk to be assumed are certain, but under which 
other prescribed conditions must be observed be¬ 
fore it attaches to specific property.®® Such a pol¬ 
icy has also been defined as one under which the 
value of the property is to be proved by insured.'^® 

Social insurance includes, among other forms of 
insurance, old age pensions, mothers* and orphans* 
pensions, and insurance against unemplo 3 anent or 
sickness.'^l 

Specific insurance. The question of what is ''spe¬ 


cific insurance** has' been said to be one on which 
there is much difference of opinion among the 
courts.*^® The expression is frequently used in con¬ 
trast with “blanket insurance,’*'^® and in this sense 
means insurance which in the event of loss is dis¬ 
tributed among the several items in a specific 
amount to each item,*74 insurance which, although 
covering several different articles, limits insurer's 
liability to a fixed sum on each separate article;*^® 
insurance covering a particular piece of property, 
or property at a specific location^® Insurance may 
also be specific, however, because it insures against 
a specific peril,or because it insures in a specific 
amount as distinguished from monthly reporting in¬ 
surance.'^® Specific insurance and floating insur¬ 
ance are mutually exclusive.^® 

A term policy in insurance is a contract under 
which the insurance contracted for covers only 
losses occurring before the expiration of the stated 
term.®® 

A valued policy is one in which the parties ex¬ 
pressly agree on the value of the-subject matter of 
the insurance.®^ 

A wager policy is one in which the party insured 
has no interest in the subject of insurance;®® one 
iii which insured has no intcrek whatever in the 


ea U.S.—Peninsular & O. SS. Co. v. j 
Atlantic Mut. Ins. Co., D.C.Pa., 186 
F. 172. affirmed 194 P. 84, 114 C.C.A. 
162, certiorari denied 82 S.Ct. 887, 
226 U.S. 704. 66 L.Fd. 1266. 

82 C.J. p 1094 note 79. 

Open or unv^ued policy of marine 
Insurcmce see supra § 86. 

66L S.C.^Rifirars v. Home Mut. Fire 
Protection Ass'n, 39 S.E. 614, 61 S. 
a 448. 

67. N.T.—^Brooklyn First Baptist 
Church V. Brooklsm Ins. Co., 28 
How.Pr. 448, 449, affirmed 28 N.Y. 
168. 

66. Pa.—Snyder v. Grolf, 8 Pa.i>lst. 
291, 292. 

69. Iowa.—^Banco de Sonora v. Bank¬ 
ers’ Mut. Casualty Co., 96 N.W. 
232. 

Hunninsr policies in marine insurance 
see supra 8 87. 

70. Ga.—^London Assur. Corp. v. 
Paterson, 82 S.E1. 650, 106 Ga. 638. 

82 C.J. p 1094 note 84 [a] (2). 

71- lA.—Sms^he v. Home Life & 
Accident Ins. Co., 64 So. 142; 134 
La. 868. 

7a. N.Y. —^Davls Yam Co. v. Brook¬ 
lyn Yarn Pye Co., 66 N.F.Sd 664, 
293 N.Y. 236, reversingr^ 38 N.Y.S. 
2d' 851, 266 App.Dly. 180, appeal 
granted 41 N.Y.a2d 206, 266 App. 


Div. 662, appeal dismissed 60 N.EL 
2d 244, 290 N.Y. 869. 

73- TJ.S.—F e d.e r a 1 Intermediate 

Credit Bank of Baltimore v. Globe 
& Rutgers Fire Ina Co., D.C.Md., 7 j 
F.Supp. 66, 58. 

N.Y.—Davis Yam Co. v. Brooklyn 
Yam Dye Co., ’66 N.B.2d 664, 298 
N.Y. 236, reversing 88 N.Y.S.2d 361, 
266 App.Dlv. 180, appeal granted 
41 N.Y.S.2d 206, 266 App.Dlv. 662, 
appeal dismissed 60 N.B.2d 244, 290 
N.Y. 859. 

74i Mo.—Hale v. Central Mfrs. Mut. 

Ins. Co., App., 93 S.W.2d 271, 273. 
82 C.J. p 1094 note 86 [a] (1). 

76. N.J.—American Central Ina Co. 
V. Landau, 49 A. 738, 760, 62 N.J. 
Eo. 78. 

32 C.J. p 1094 note 85. 

76L TJ.S.—e d e r a i Intermediate 

Credit Bank of Baltimore v. Globe 

6 Rutgers Fire Ins. Co., D.C.Md., 

7 F.Supp. 66, 68. 

N.Y.—^Davls Yam Co., v. Brooklyn 
Yam Dye Co., 66 N.E.2d 664, 298 
■ N.Y. 236, reversing 88 N.Y.S.2d-861, 
266 App.Dlv. 180, appeal granted 
41 N.Y.S.2d 206, 266 App.Dlv. 662. 
appeal dismissed 60 N.B.2d 244, 290 
N.T. 869. ■ ' 

77. N.Y.—^Davls Tarn Co. v.- Brook¬ 
lyn Yarn Dye Co., supra. 

178. U;S.—^Federal Intermediate 


Credit Bank of Baltimore v. Globe 

6 Rutgers Fire Ina Co., D.GMd., 

7 F.Supp. 66, 68. 

N.Y.—^Davia Tarn Co. v. Brooklm 
Yam Dye Co., 66 N.B.2d 664, 293 
N.Y. 236, reversing 88 N.Y.S.2d 
361, 266 App.Dlv. 180, appeal 

granted 41 N.Y.S.2d 205, 266 App. 
Dlv. 662, appeal dismissed 60 N.E. 
2d 244, 290 N.Y. 869. 

79. N.T.—^Davls Tam Co. v. Brook¬ 
lyn Yam Dye Co., supra. 

8a TJ.S.—^Maryland Casualty Co. v. 
First Nat. Bank of Montgomery, 
Ala, 246 F. 892, 899, 169 C.C.A 
164, certiorari denied 38 S.Ct. 846, 
246 U.a 670, 62 L.Hld. 931. 

62 GJ. p 716 note 60. 

Term policy of life Insurance see su¬ 
pra S 27. 

Time policy of marine Insurance see 
supra S 86. 

81.. U.S.—Williams v. Continental 
Ina Co., D.C.Mlnn., 24 F. 767. 

32 C.jr. p 1094 note. 90. 

Valued policies in marine insurance 
see supra 6 34. 

82: Mo.—Singleton v. St, Louis Mut 
Ins. Co., 66' Mo. 63, 27 Am.R. 821. 
Wager policy In: 

Fire insurancer see supra '§ 14. 
Marine insuranbe see supra 8 83. 
Necessity of insurable Inter^t in. 
gefieral 'see Infra'3 176. ■ 
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subject matter insured, but only an interest in its 
loss or destruction one in which insured has no 
interest in the thing insured, and could sustain no 
possible loss by the event insured against if he had 
not made such wager one which shows on the 
face of it that the contract it eipbodies is really not 
an insurance, but a wager a pretended insurance 
founded on an ideal risk where insured has no in¬ 
terest in the thing insured.®® 

§ 49. Miscellaneous Insurance Terms 

Various miscellaneous terms used In Insurance 
parlance have been defined or distinguished by the au¬ 
thorities. 

Various miscellaneous terms used in insurance 
parlance have been defined or distinguished by the 
authorities.®^ The term “assurance” was formerly 
of very frequent use in the modem sense of in¬ 
surance, particularly in English maritime law, and 
still appears in the policies of some companies, and 
a tendency has been observed to use “assurance” 
for contracts of life insurance and “insurance” for 


risks on property, but the term is otherwise sel¬ 
dom seen of late years.®® 

A beneficiary, in insurance parlance, is a person 
to whom a policy of insurance is payable.®® 

Binder or binding slip. The term “binder** has a 
well-known significance in the parlance of insur¬ 
ance contracts,®® and a binder or a binding slip 
is merely a written memorandum of the most im¬ 
portant terms of a preliminary contract of insur¬ 
ance intended to g^ve temporary protection pend¬ 
ing the investigation of the risk of insurer, or until 
the issuance of a formal policy ;®i a contract of 
insurance in prajsenti, temporary in its nature, in¬ 
tended to take the place of an ordinary policy un¬ 
til one can be issued;®® a short method of issuing 
a temporary policy for the convenience of all par¬ 
ties, to continue, unless sooner canceled, until the 
execution of a formal policy.®® 

Coverage has been defined as the aggregate of 
risks covered by the terms of a contract of insur¬ 
ance ;®4 the sum of risks whidi an insurance pol¬ 


es. Ill.— Ziegler v. Illinois Trust & 
Savings. 150 Ill.App. 85. 91. 

32 C.J. p 1094 note 98. 

84. Maas.—^Amory v. Gilman. 2 
Mass. 1. 

85. Wis.—Sawyer v. Dodge County 
Mut. Ins. Co., 87 Wis. 603, 639. 

86. Wis.—Sawyer v. Dodge County 
Mut Ina Co., supra. 

87. Glass of policies 

In its primary and ordinary mean¬ 
ing, a "class” of life insurance pol¬ 
icies signifies those policies issued 
in the same calendar year, on the 
lives of persons of the same age, 
and on the same plan of insurance.— 
Miller v. New York Life Ins. Co., 
200 S.W. 482, 179 Ey. 246. 

Coinsurers are fellow insurers; all 
those who issue policies on the same 
subject matter.—Chesbrough v. 
Home Ins. Co.. 28 N.W. 110, 111, 61 
Mich. 333—11 O.J. p 967 note 65. 
"Coinsurance” defined see supra S 4®. 
Debit 

In industrial insurance a debit Is a 
certain identified territory in which 
an agent operates by soliciting new 
business and taking care, as through 
collection of the debit accounts, of 
the company's patrons for insurance 
theretofore written and outstanding. 
—^Metropolitan Life Ins. Co. v. Hen¬ 
derson. C.C.A.Wash., 92 F.2d 891, 892 
—17 C.J. p 1870 note 96. 

Exposures; exposing' buildings 
(1) "Exposures,” as respects fire 
Insurance, is a term which, has been 
held to mean precisely the same 
thing as buildlnga—Chaffee v. Cat¬ 
taraugus County Mut. Ins. Co., 18 N. 
Y, 376. 881—26 C.J. p 218 note 46. 
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(2) "Exposing buildings.” as re¬ 
spects fire,Insurance, Is a term mean¬ 
ing only such buildings as would 
tend to Increase the risk, and might 
naturally be considered in fixing the 
rate,—^Macatawa Transp. Co. v. Fire¬ 
man's Fund Ins. Co., 184 N.W. 198, 
194, 168 Mich. 365. Ann.C^.alSlSC 69. 

‘‘Freight,” in marine insurance, 
signifies the earnings or profits de¬ 
rived by the shipowner or the hirer 
of a ship from the use of It himself 
or by letting it to others, or by car¬ 
rying goods for others.—^Lord v. Nep¬ 
tune Ins. Co., 10 Gray, Masa, 109— 
88 C.J. p 1013 note 66. 

‘‘Plant;” “planted” 

In the* Insurance business the 
terms "plant” and "planted” mean 
that a local agent is authorized to 
solicit business and to countersign 
policies for a company.—Cline v. In¬ 
surance Exchange of Houston. 166 S. 
W,2d 677, 679, affirming, Tex.Civ. 
App., 164 S.W.2d 491. 

Production, in insurance parlance, 
means obtaining business.—Osborn 
V. Ozlin, Va., 60 S.Ct. 768, 760. 810 
U.S. 63. 84 L.Ed. 1074, affirming. D. 
C., Osborne v. Ozlin, 29 F.Supp. 71. 
“Seizure” and “confiscation” 

There is a distinction, in insurance 
parlance, between "seizure” and "con¬ 
fiscation,” the latter being a broader 
term.—Byrd Motor Company v. Fi¬ 
delity & Casualty Co.. 1 Tenn.App. 15. 
“Serviced” 

An insurance term denoting assist¬ 
ance rendered a customer in. mini¬ 
mizing his risks.—Osborn v. Ozlin. 
Va.. 60 S.Ct 768, 760, 310 U.S. 63. 84 
L.Ed. 1074. affirming, D.C., Osborne v. 
Ozlin, 29 F.Supp. 71. 
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88. Black L.D. 

89. Ind.—State v. Willett, 86 N.E. 
68, 171 Ind. 296, 23 L.R.A.,N.S.. 197. 

7 C.J. p 1134 note 9. 

90. Ala.—^American Life Ins. Co. of 
Alabama v. Aladdin Temple Ben. 
Ass'n, D.O.K.K., 191 So. 903, 238 
Ala. 512. 

91. N.C.—State Distributing Corpo¬ 
ration V. Travelers Indemnity Co.. 
SO S.E.2d 377, 379. citing Corpus 
Juris. 

26 C.J. p 48 note 86 [aj (8)—32 C.J. 
p 1100 note 3 [a]. 

Elements of preliminary or tempo¬ 
rary contracts of insurance see In¬ 
fra 5 230. 

98. Qa.—^Fort Valley Coca-Cola Bot¬ 
tling Co. V. Lumbermen's Mut Cas¬ 
ualty Co., App., 24 S.E.2d 846. 850, 
citing Corpus Juris. 

82 C.J. p 1100 note 3 [a] (1). 

93. Ga.—^Port Valley Coca-Cola Bot¬ 
tling Co. V. Lumbermen's Mut. Cas¬ 
ualty Co., supra, citing Corpus Ju¬ 
ris. 

Wash.—Carew, Shaw & Bernasconl 
V. General Casualty Co. of Ameri¬ 
ca, 66 P.2d 689. 189 Wash. 329. 

32 C.J. p 1100 note 3 [a] (1). 

Other deflnltloBLS 

U.S.—St. Paul Fire & Marine Ins. Co. 
V. Pure Oil Co., C.C.A.N.Y.. -63 F. 
2d 771, 773. reversing, D.C, 68 F. 
2d 398. 

Okl,—^Hayes v. Charter Oak Fire Ins. 
Co.. 145 P.2d 941, 942. 

26 C.J. p 48 note 36 [a] (1)—32 C.J. 
p 1100 note 8 [a]. 

94. U.S.—Carpenter v. Continental 
Casualty Co.. C.CA.S.D.. 95 F.2d 
634. - 
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icy covers.®® As. used in a particular context it 
has been held to refer to the objects or persons in¬ 
sured.®® The word cannot be stretched to cover a 
failure to give notice within a specified time.®*^ 

'^Dividend addition** is a term used in life insur¬ 
ance applying to the addition to the insurance from 
the dividends declared by the company.®® It is 
paid-up insurance in addition to the face of the pol¬ 
icy and purchased with dividends.®® 

The face of an insurance policy is the entire in¬ 
surance contract contained in the policy; it con¬ 
sists of the matter printed on all of its pages, to¬ 
gether with the riders attached and made a part 
of the policy by reference.^ 

Flyer policy is described supra § 48. 

^"Graveyard insurance company** is an expression 
sometimes applied to a company that writes wager 
policies, takes extra hazardous risks, or otherwise 
exceeds the limits of prudent and legitimate busi¬ 
ness.® 

Hasard; moral hazard, , Hazard, in insurance 
law, eis the risk, danger, or probability that the 
event insured against may happen, varying with the 
circumstances of the particular case, the incurring 
of the possibility of loss or harm, for the possibility 
of a benefit.® Moral hazard, as respects fire in¬ 
surance, is the risk or danger of the destruction of 
the insured property by fire, as measured by the 
character and interest of the insured owner, his 
habits as a prudent and careful man or the reverse, 


his known integrity or his bad reputation, and the 
amoiint of loss he would suffer by the destruction of 
the property or the gain he would make by suffer¬ 
ing it to bum and collecting the insurance.^ 

A household, within the meaning of a policy ex¬ 
empting the members of insured^s household from 
its provisions, is a group of persons living together.® 

Ins^Lrable means capable of being insured against 
loss, damage, death, etc.; proper to be insured; 
affording a sufficient ground for insurance.® 

Insurability is the quality or condition of being 
insurable.7 

“Insurant** is defined as one to whom an insur¬ 
ance policy is issued, and is sometimes used in this 
sense in statutes prohibiting discrimination between 
insurants of the same class.® 

Insure means to act as insurer; to engage to in¬ 
demnify a person against pecuniary loss from speci¬ 
fied perils;® to assure against a loss by a contingent 
event, on certain,, stipulated conditions, or at a given 
rate or premium; to give, take, or procure an in¬ 
surance on or for; to enter into, or carry, a contract 
of insurance on.i® 

Insured or assured. As ordinarily used, the terms 
“insured” and “assured” are synonymous,or at 
least so nearly S3monymous that they are frequently 
used interchangeably but there are instances in 
which a distinction has been made between the two 
terms.^® 


d’eneral nsag* 

It has be^n said that the word 
"coveragre** has a general usage in 
Insurance, but has not been the sub¬ 
ject of definition to any great ex¬ 
tent 

U.S.—Carpenter v. Continental Cas¬ 
ualty Co., supra. 

Colo.—^Federal Life Ins. Co. v. Wells, 
56 P.2d 986. 938, 98 Colo. 466. 

95. U.S.—Carpenter v. Continental 
■Casualty Co., C.C.A.S.D., 96 F.2d 
634. 

Colo.—Federal Life Ins. Co. v. Wells, 
56 P.2d 936, 98 Colo. 465. 

96. U.S.—Carpenter v. Continental 
Casualty Co., C.C.A.S.I>.. 95 F.2d 
634. 638. 

97. Colo.—Federal Life Insurance 
Co. V. Wells, 56 P.2d 936, 988. 
98 Colo. 466. 

98. Ky.—Mutual Ben. Life Ins. Co. 

V. O'Brien. 116 S.W. 760, 762, re¬ 
hearing denied 138 S.W. 245, 144 
Sly. 308, dissenting opinion 188 S. 

W. 245, 144 Ky. 448. 

99. U.S.—Williams v. Union Central 
Life Insurance Company, 291 U.S. 
170, 54 S.Ct 348, 78 L.Fd. 711, 92 


A.L.II. 693, affirming Union Central 
Life Ina Co. v. Williams. C.C.A. 
Tex., 65 F.2d 240, 245, 

Ind.—State Life Ins. Co. pf Indian¬ 
apolis V. McNeese, 19 N.K2d 854, 
857, 106 IndLApp. 378. 

Tex.—General American Life Ins. Co. 
V, Day. Civ.App.. 89 S.W.2d 1012, 
1015. 

37 C.J, p 364 note 70. 

1. Ill.—Julius V. Metropolitan Life 
Ins. Co.. 132 N.B. 435, 299 Ill. 348, 
17 A.L.R. 966. 

8. Peu—McCarty's Appeal, 4 A. 926, 
110 Pa. 379, 881. . . 

“Graveyard Insurance'* defined see 
supra § 27. 

3. Tex.—^Hartford Fire Ins. Co. v. 
Dorroh, 183 S.W. 465, 468, 63 Tex. 
Civ.App. 560. 

4. U.S.—Syndicate Ins. Co. v. Bohn, 
Neb., 66 F. 166, 170, 12 C.C.A. 681, 
27 L.II.A, 614. 

29 C.J. p 236 note 17. 

5. N.H.—Cartier v. Cartier, 168 A. 
6, 84 N.H.- 526. 

Xnsnred’s brother has been held to 
be a member of insured's household 
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of which Insured's mother was the 
head.—Cartier v. Cartier, supra. 

6. Cal.—Greenberg v. Continental 
Casualty Co., 76 P.2d 644, 649, 24 
Cal.App.2d 606. 

7. Cal.—Greenberg v. Continental 
Casualty Co., supra. 

“Insurability” as applied to life in¬ 
surance see supra 5 25. 

8. Vt.—Bankers' Life Ins. Co. v. 
Howland, 48 A. 436, 73 Vt, 1, 67 
L.B.A. 374. 

32 C.J. p 976 note 24. 

Regulations against discrimination 
see Infra 3 86. 

9. Black L.D. 

10. Cal.—Greenberg v. Continental 
Casualty Co., 76 P.2d 644, 649, 24 
Cal.App;2d 606. 

IL Ala.—Chandler v. Traub, 49 So. 

240,. 169 Ala. 619. 

6 C.J. p 1414 note 27. 

18. N.T.—^Hoar v. Union Mut Life 
Ina Co., 103 N.T.S. 1069, 118 App. 
Dlv. 416. 

13. U.S.—Connecticut Mut. L. Ins. 
Co. V. Luchs, D.C., 2 S.Ct 949, 108 
U.S. 498, 504, 27 L.Bd. 800. 
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The term “insured” or “assured” is not one of 
fixed meaningly and often its signification may be’ 
ascertained only from the context of the policy in 
which it appears.^® It has been defined as the per¬ 
son whose life or property interest is covered by a 
policy of insurance the person on whose death 
or disability insurance becomes due;^'^ the one on 
whose application the policy issued, who is the ben¬ 
eficiary and who pays the premiums the party 
paying the consideration and asking for the insur¬ 
ance for his own benefit.^® Some authorities con¬ 
sider the term applicable broadly to any person en¬ 
titled to protection under a policy,and to mean or 
include the person who is to receive the benefit of 
the insurance^! or to be indemnified against a 
loss;22 but as used in particular policies the term 
has been held not to apply to the person for whose 
benefit the insurance is effected or to whom the 
money is payable.^® A provision of a statute or a 


policy that the term “insured” includes the legal rep¬ 
resentatives of an insured person does not extend 
the meaning of the term to include an agent^^ or 
a receiver's of insured. 

The term may be singular or plural according to 
the circumstances, and may include one or more 
original promisees and it may be plural as far as 
concerns the parties covered at the time of the mak¬ 
ing of the contract and singular at the happening of 
the loss.^*^ 

Insurer or assurer. An insurer is a company or 
an individual that undertakes, for compensation, to 
make good losses, as by fire, or to pay money in cer¬ 
tain contingencies, as the death or injury of insur¬ 
ed,*2® the underwriter in a policy of insurance's 
with whom the contract of insurance is made;3S 
the party agreeing to make compensation to the 
other.® 1 The term is sometimes applied improperly 


Iowa.—Thompson v. Northwestern 
Mut. Life Ins. Co., 143 N.W. 518, 
161 Iowa 446. 

Tex.—^New York L. Ins. Co. v. Ire¬ 
land, 17 S.W. 617, 14 L.R.A. 278. 

5 C.J. p 1414 notes 27 Ce], [f], 28 
[b]. 

14. U.S.—Shapiro Bros. Factors Cor¬ 
poration V. Automobile Ins. Co. of 
Hartford, Conn., D.C.N.J., 40 F. 
Supp. 1. 

Construction of policy as aiCectlns: 
parties and beneficiaries, and their 
interests in sreneral see Infra § 808. 

15. U.S.—Shapiro Bros. Factors Cor¬ 
poration V. Automobile Ins. Co. of 
Hartford, Conn., supra. 

Wis.—Employers’ Mut Liability Ins. 
Co. of Wisconsin v. Tollefson, 268 
N.W. 376, 219 Wls. 434. 

6 C.J. p 1414 note 27 [d], [el. 
Notice of loss 

Mich.—^Watertown Fire Ins. Co. v. 
Grover & Baker Sewing- Mach. Co., 
1 N.W. 961, 41 Mich. 131, 136, 82 
Am.R. 146. 

6 C.J. p 1414 note 28 [dl. 

Notice of cancellation 
Tex.—^Phcenlr Ins. Co. v. American 
Trust & Bavinga Bank, Clv.App., 
248 S.W. 819, 821. 

Fartles held Included as Insured or 
assured 

(1) Heirs of individual to whom 
policy of life and sick benefit insur¬ 
ance was Issued.—^Hill v. Universal 
Life Ins. Co. of Memphis, La.App., 
160 So. 457, 460. 

(2) Persons rldlnir in or operating 
automobile with permission of party 
to whom automobile liability policy 
has been issued. 

U.S.—^Bowen v. Soucy, D.C.N.H., 2 F. 
Supp. 481, 488. 

Cal.—^Lahtl v. Southwestern Automo¬ 
bile Ins. Co., 292 P. 627, 628, 109 
CalA.pp. 168. 


La.—^Zuvlch V. Ballay, App., 149 So. 
281. 284. 

Wash.—Odden v. Union Indemnity 
Co., 286 P. 69, 60. 156 Wash. 10, 72 
A.L.R. 1363. 

Parties held not Included as Insured 
or assured 

(1) Party Injured by individual to 
whom automobile liability insurance 
had been issued.—Graham v. U. S. 
Fidelity & Guaranty Co., 162 A. 902, 
904, 308 Pa. 534. 

(2) Operator of automobile hav¬ 
ing possession thereof for the pur¬ 
pose of sale.—^Blair v. Travelers Ins. 
Co., Mass., 197 N.E. 60. 63. 291 Mass. 
432. 

(8) Other parties.—^Wigington v. 
Ocean Accident & Guar€uitee Corpo¬ 
ration, 231 N.W. 770. 771, 120 Neb. 

162. J 

18. U.S.—Merchants’ & Miners* 

Transp. Co. v. Roblnson-Baxter- 
Dlssosway Towing & Transp. Co., 
R.L, 191 F. 769, 113 C.C.A. 427. 

6 C.J. p 1414 note 27 [b]—32 C.J. P 
976 note 16. 

17. Iowa.—^Thompson v. Northwest¬ 
ern Mut. Life Ins. Co., 143 N.W. 
518, 161 Iowa 446. 

6 aj. p 1414 note 27 [c]—32 C.J. p 
976 note 16 [a] (2), 17. 

18. Minn.—^Klerce v. Lumbermen's 
Ins. Co. of Philadelphia, 202 N.W. 
730, 162 Minn. 277. 

6 C.J. p 1414 note 29. 

19. N.Y.—Smith v. JEStna Life Ins. 
Co., 6 Iians. 546, 549, affirmed 49 
N.Y. 211. 

6 CJ. p 1414 note 30. 

30. W.Ya.—^Adkins v. Inland Mut 
Ins. Co., 20 S.E.2d 471, 473, 124 
W.Va. 888. 

Named insured or assured 

<1) The word **Iusured,” without 
farther qualification, includes a 
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“named insured** but the latter term 
may apply only to the person named 
as insured.—^Adkins v. Inland Mut. 
Ins. Co., supra. 

(2) The word “assured," as used 
in a clause of a policy, cannot be re¬ 
stricted to the named assured where 
it clearly appears that it was in¬ 
tended to include others.—^Kalfer v. 
Georgia Casualty Co., C.C.A.Cal., 67 
F.2d 309. 310. 

81. N.Y.—Cyrenlus v. Mutual Life 
Ins. Co., 40 N.E. 225, 145 N.Y. 676, 
affirming 26 N.Y.S. 246, 73 Hun 
365. 

32 C.J. p 976 notes 19, 16 [a] (1)— 
5 C.J. p 1414 notes 27 [e], 28. 

22. Md.-;-Rent-A-Car Co. y. Globe & 
Rutgers Fire Ins. Co., 148 A. 252. 
158 Md. 169. 

32 C.J. p 976 notes 16 [aj (1). 17. 
83. Mass.—Campbell v. New Eng¬ 
land Mut. Life Ins. Co., 98 Mass. 
381,- 389. 

32 aj. p 976 note 18—5 C.J. p 1414 
note 30 [a]. 

24. Mich.—Metzger v. Manchester 
Pire Assur. Co., 63 N.W. 660, 102 
Mich. 334. 

Tenu.—Boston Maxine Ins. Co. v. 
Scales. 49 S.W. 743, 101 Tenn. 628. 

25. U.S.—Sims v. Union Assur. Soc., 
C.C.Ga.,* 129 P. 804. 

86. Md.—Rent-A-Car Co. v. Globe & 
Rutgers Fire Ins. Co., 148 A. 252. 
.158 Md. 169. 

87. Md.—Rent-A-Car Co. v. Globe & 
Rutgers Fire Ins. Co., supra. 

28. Standard D. 

29. Bouvler L.D.—Standard D. 

80. Black L.D.—1 Rapalje & L.L.D. 
31. Ohio.—Ohio Farmers* Ins. Co. v. 
Cochran, 135 N.EL 687, 689, 104 
Ohio St 427. 

82 C.jr. p 976 note 12. 
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to denote the party msured.82 

“Assurer” is defined as an insurer agaiinst certain 
perils and danglers; an underwriter; an indemni- 
fier.33 

Rating on schedule or flat basis; blanket cover¬ 
age, Rating on schedule means rating the entire 
plant of an owner as a unit,^^ and is sometimes call¬ 
ed “blanket coverage.”35 Rating on flat rate basis 
means rating each unit separately.®6 

Underwrite; undenvriter; underwriting profit. 
Underwrite, in insurance parlance, means to write 
one’s name under, or set one’s name to a slip or 
policy of insurance, originally marine insurance, for 
the purpose of thereby becoming answerable for a 


designated loss or damage; hence to insure on life 
or property; also, to assume a certain sum or risk 
by way of insurance.S7 

“Underwriter” is a word borrowed from the early 
method of obtaining marine insurance.38 It has an 
accepted and well-understood meaning, namely, an 
insurer; anyone who insures another, on life or 
property, in a policy of insurance.®® 

The expression “underwriting profit” has been 
said to have a well-known, established, and defined 
trade meaning, namely, net premiums earned less 
losses and expenses incurred in the business of writ¬ 
ing fire insurance; the sum arrived at by deduct¬ 
ing from earned premiums all incurred losses and 
incurred expenses.^® 


H WHAT LAW (WVERNS 


§ 50. In General 

Insurance contracta are subject to the rules de¬ 
termining what law governs contracts generally. 

Policies of insurance have been said to be local 
transactions and to be governed by the local law.^i 
Laws regulating insurance contracts have no ex¬ 


traterritorial force, and ordinarily do not govern 
contracts made in another state,^2 unless as con¬ 
sidered infra § 54, the parties stipulate to the con¬ 
trary; however, by comity, one state may give rec¬ 
ognition within its territory to the insurance laws 
of another state,43 and insurance contracts made in 


32: Bouvler L.D.—Standard D. 

33. Blade; L.D. 

34. TJ.S.—^Federal Ins. Co. v. Pilgrim 
Laundry & Bry Cleaning Co., D.C. 
W.Va., 60 F.Supp. 577. 

35. tr.S.—Federal Ins. Co. v. Pilgrim 
Laundry & Dry Cleaning Co., su¬ 
pra. 

"Blanket Insurance'* defined see su¬ 
pra 6 48. 

36. U.S.—^Federal Ins, Co, v. Pilgrim 
Laundry & Dry Cleaning Co., su¬ 
pra. 

37. Webster New Int.D. 

38. Minn.—Childs v. Firemen's Ins. 
Co., 69 N.W. 141, 6^ Minn, 898, 
35 L.B,A. 99. 

39. Minn.—Childs v. Firemen's Ins. 
Co., supra. 

4a Ark.—^Bullion v. .^tna Ins. Co., 
237 S.W. 716, 161 Ark. 619. 

41. U.S.—-Paul V. State of Virginia, 
Va., 8 Wall. 168, 19 L.Bd. 867. 
N.T.—People ex reL Sea Ins. Co. v. 
Graves, 289 N.Y.S. 177, .248 App. 
Div. 256, affirmed 8 N.B.2d 872, 274 
N.T. 812. 

What law governs as to contracts or 
certificates of mutual benefit insur¬ 
ance see Infra § 1464. 

AThe IntespretatloiL and legal effect 
of policies of insurance entered into 
by the inhabitants of Geor^a, who 
are sued upon them In its courts, 
are peculiarly matters of local con¬ 
cern.**—Pink V. A. A. A. Highway Ex¬ 
press, 62 B.Ct. 241, 247, 814 U.S. 201, 
86 L.Bd. 162, 137 A.L.H. 967. affirm¬ 
ing 13 S.B.2d 337, 191 Ga. 602, 137 A. 


L.R. 034, certiorari granted 61 S.Ct. 
1096, 318 U.S. 555, 86 L.Ed. 1617, and 
rehearing denied 62 S.Ct 477. 814 
U.S. 716, 86 L-Bd. 670. 

42. U.S.—^^na Life Ins. Co. v. Dun- 
ken, 45 S.Ct. 129. 266 U.S. 889, 69 
L.Ed. 842, reversing .ffltna Life Ins. 
Co. of Hartford, Conn., v. Dunken, 
Tex.Civ.App., 248 S.W. 166—Mutual 
Ben. Health & Accident Ass'n v. 
Baldridge, C.aA.Colo., 70 F.2d 236 
—^Palmetto Fire Ins. Co. v. Befaa, 
D.C.N.Y.. 18 F.2d 600—Pink v. 
Georgia Stages, D.C.Ga., 35 F.Supp. 
437. 

Ky.—^Western Life Indemnity Co. v. 
Rupp, 144 S.W. 748, 147 Ky. 489, 
affirmed 85 S.Ct. 37, 286 U.S. 261. 
.59 L.Bd. 220—Prudential Life Ins. 
Co. of America v. Fusco's Adm'r, 
140 S.W. 666, 145 Ky. 878. 

La.—^Lowery v. Zom, App., 167 So. 
826. 

Mo.;—Mutual Life Ins. Co. of New 
York V. Wiegmann, 256 S.W. 606, 
214 Mo.App. 64—Saunders • v. Un¬ 
ion Cent Life Ins. Co.. 258 S.Wi 
177, 212 Mo.App. 186. 

N.Y.—^U. S. Mortgage & Trust Co.'v. 
Ruggles, 179 N.B. 250, 268 N.Y. 32, 
79 A.L.R. 802. affirming 248 N.Y.S. 
625, 232 App.Div, 9, which reversed 
244 N.Y.S. 66, 187 Mlsc: 895—Brad¬ 
ford V. Utica Mut. Ins. Co., 89 N.Y. 
S.2d 810, 179 Mlsc. 919. 

Utah.—Wentworth v. BquI table Life 
- Assiir. Soc;, 288 P. 648, 65 Utah 
581. 

82 C.J. p 976 note 88. 

Statute as to forfeiture of life pol¬ 
icy see Infra S 62. • 

soo 


Effect of oxtraterritoxlaa ooveiage 
olaiue 

The fact that automobile liability 
policy Issued In Massachusetts to a 
Massachusetts resident by insurer 
authorized to do business In Massa¬ 
chusetts contained an extraterritorial 
coverage clause - did not render New 
Hampshire statute applicable in de¬ 
termining liability of insurer to de¬ 
fend insured In action brought as 
result of accident which occurred In 
New Hampshire, since New Hamp¬ 
shire statute explicitly refers to pol¬ 
icy issued or delivered In New Hamp¬ 
shire.—^American Fidelity & Casual¬ 
ty Co. V. Sterling Exp. Co., 22 A.2d 
327, 91 N.H. 4(56, 137 A.L.R. 661. 
Notioe as rMinlsite to fozfeltxre 
A state statute providing that a 
life policy cannot be forfeited unless 
a notice is mailed to Insured at least 
a specified number, of days before a 
premium Is due applies only to poli¬ 
cyholders who live In that state.— 
McCampbell v. New York Life Ins. 
Co.. GC.A.Tex., 288 F. 466, certiorari 
denle^l 43 S.Ct 705, 262 U.S. 769, 67 
L.Ed. 1219. 

Standard pblloy on realty 
A statute respecting standard form 
of policy required to be procured on 
real property has no application to 
Insurance on realty outside state, al¬ 
though contract was made within 
state.—^Brown v, Escher, 250 N.Y.S. 
409, 140 Mlsc. 292. 

43. N.Y.—^BreLdford v. Utica Mut 
Ins. Co., 39 N.Y.aad 810, 179 Mlsc. 
919. 
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foreign jurisdictions are recognized and enforced 
because of comity,^^ and not as a matter of right.45 
Apart from comity, the requirement of the federal 
Constitution that each state give full faith and cred¬ 
it to the public acts and judicial proceedings of ev¬ 
ery other state applies to the subject of insurance.^® 
However, the general rule, stated in Conflict of 
Laws § 4 d and Courts § 71, that the p enal law s of 
one state will not be enforced in the courts of an¬ 
other, has been applied to statutes providing, in cer¬ 
tain circumstances, for the recovery of special dam¬ 
ages or attorneys fees from insurer and foreign 
laws or decisions will not be given effect when in 
conflict with the Constitution or statutes of the 
forum^® or with its settled public policy^® 

If the courts of the state in which the contract 


§ 50 

was made have not passed on a matter,®® or its laws 
with reference thereto have not been proved,the 
courts of the state in which.suit was brought may 
apply the general or common law, but they will give 
preference to the decisions of the courts of their 
own state when they are applicable.®^ In the ab¬ 
sence of proof that the law of the state where the 
contract was made differs from that in which suit 
is brought, the law of the latter may be followed,®® 
and it has been held that, in th^ absence of proof 
of any foreign decision, a court must apply its own 
law.®4 

In general, an insurance contract is governed by 
the law with reference to which the parties intend¬ 
ed to contract, or fairly may be understood to have 
so intended;®® the intention of the parties may be 


federal olronit court of appeals 
^‘should follow upon principles of 
comity” decisions “of the Supreme 
Court of Texas as construing* the 
language of this contract.”—Cham- 
hers V. Franklizi Life Ins. Co., C.C.A. 
Tex., .80 F.2d 839, 340. 

44. TJ.S.—Mutual Ben. Health & Ac¬ 
cident Ass*n V. Baldridge, C.0.A 
Colo., 70 F.2d 236—Metropolitan 
Life Ins. Co. v. Haack, D.C.La, 60 
F.Supp. 56, 60, quoting Corpus Ju¬ 
ris. 

4B. U.S.—Metropolitan Life Ins. Co. 
V. Haack, supra, quoting Corpus 
Juris. 

46l U.S.—Supreme Council R. A. v. 
Green, N.T., 35 S.Ct 724, 237 U.S. 
681. 69 L.Bd, 1089, L.R.A1916A 771 
—^Hartford Life Ins. Co. v. lbs, 
Minn., 35 S.Ct 692, 237 U.S. 662, 59 
L.Bd. 1165, L.R.A.1916A 766. 

82 C.J. p 976 note 29. 

Charter powers 

The powers given an insurance 
company by its charter are entitled 
to the same credit elsewhere as a 
Judgment of a court of the state In 
which it is chartered and which de¬ 
termines its powers.—^Hartford Life 
Ins. Co. V. Barber. 38 S.Ct. 54, 245 
U.S. 146, 62 L.Ed. 208, reversing Bar¬ 
ber V. Hartford Life Ins. Co., 187 S. 
W. 867, 269 Mo. 21. followed In 187 
S.W. 874, 268 Mo. '363. 

Befosal to enforce as contrary to 
public policy 

Refusal of Georgia courts to en¬ 
force valued fire policies, written In 
Florida on Florida property and val¬ 
id under Florida laws, on ground 
that enforcement would be contrary 
to Georgia public policy, would be 
contrary to fun faith and credit 
clause of Constitution.—^Pldellty-Phe- 
nix Fire Ins. Co. of New York v. 
Cortez Cigar Co., G.C.A.Ga., 92 F. 
2d 882, certiorari denied 58 S.Ct. 621. 
803 U.S. 636, 82 L.Ed^ 1096, and Cor¬ 
tez Cigar Co. V. Fldellty-Phenlx Fire 


Ins. Co. of New York. 68 S.Ct. 522. 
303 U.S. 636. 82 L.Ed. 1096. 

47. Ark.—Business Men's Accident 
Ass'n V. Cowden, 199 S.W. 108, 131 
Ark. 419. 

N.Y.—^Wollman v. National Fire Ins. 

Co.. 131 N.Y.S. 886, 72 Mlsc. 477. 
Control by law of: 

Forum see Infra S 51. 

Place of making contract see Infra 
S 52. 

Place of performance of contract 
see infra 5 53. 

48. Iowa.—^Welditschka v. Supreme 
Tent. K. M. W.. 170 N.W. 800, 188 
Iowa 183, rehearing denied 175 N. 
W. 835, 188 Iowa 188. 

49. N.M.—Gendron v. Calvert Fire 
Ins. Co.. 148 P.2d 462, 47 N.M. 348. 

Dapxivatloii of defsnses 

That Massachusetts statute de¬ 
prived automobile liability Insurer of 
certain defenses In suit by Insured's 
Judgment creditor was held not so 
contrary to public policy of Rhode 
Island as to warrant denial of rem¬ 
edy In Rhode Island to Insured's 
Judgment creditor seeking, In proper 
aotlon, recovery on Massachusetts li¬ 
ability policy.—^Farrell v. Employers’ 
Liability Assur. Corporation, 168 A. 
911, 54 R.L 18. 

Beoovery of attorney’s fees 

Kansas law providing for recovery 
of attorney’s fees where plaintiff suc¬ 
cessfully sues on a policy of fire in¬ 
surance was held not to conflict with 
Missouri law providing for recovery 
of such fees for vexatious refusal 
to pay, Kansas law not being against 
public policy of state of Missouri.— 
Lowry v. Fldellty-Phenlx Fire Ina 
Co., 272 S.W. 79, 219 Mo.App. 121. 
ExUngnlslunent of wife’s interest by 
divorce 

The Texas law that wife’s divorce 
extinguishes her interest as benefi¬ 
ciary of policy Insuring husband's 
life Is not so repugnant to notions 
of Justice prevalent in New York or 

SOI 


contrary to the local mores that a 
federal district court of New York 
would be required to reject the Texas 
law in determining interest in pro¬ 
ceeds of life policy, although under 
New York law divorce does not 
transfer the wife's Interest—^New 
England Mut. Life Ins. Co. v. Spence. 

C. C.A.N.Y., 104 F.2d 666, reversing, 

D. C., 26 F.Supp. 688. 

sa Del.—Cohen v. Home Ins. Co., 97 
A 1014. 29 Del. 201. 

61. Mass.—^Eaton v. Globe & Rut¬ 
gers Fire Ins. Co., 116 N.B. 686, 
327 Mass. 354. 

26 C.J. p 38 note 94. 

62. Del.—Cohen v. Home Ins. Co., 97 
A 1014, 29 Del. 201. 

53. H.I.—Cory v. Massachusetts 
Mut. Life Ins. Co., 170 A 494, 54 
R.I. 144. 

64. Wis.—^De Lorenzo v. Supreme 
Lodge, K. P., 268 N.W. 217, 222 
Wia 141. 

56. U.S.—Boseman v. Connecticut 
General Life Ins. Co., Tex., 57 S. 
Ct 686, 301 U.S. 196, 81 L.Ed. 1036, 
110 AL.R. 732, affirming, C.C.A. 
Connecticut General Life Ins. Co. 
V. Boseman, 84 F.2d 701, certiorari 
granted Boseman v. Connecticut 
General Life Ins. Co., 57 S.Ct 312, 
299 U.S. 637, 81 L.Ed. 395—Nielsen 
V. General American Life Ins. Co., 
C.C.AN.M., 89 F.2d 90, 110 AL.R. 
1133—^Mutual Ben. Health & Acci¬ 
dent Ass'n V. Baldridge, C.C.A 
Colo., 70 F.2d 286—^American Nat 
Bank & Trust Co. v. U. S. Fidelity 
& Guarantee Co., D.C.Ala., 7 P. 
Supp. 578. 

Cal.—Blair v. New York Life Ins. 
Co., 104 P.2d 1075, 40 Cal.App.2d 
494. 

Ill.—^Mowery v. Washington Nat Ins. 

Co., 7 N.E.2d 334, 289 ni.App. 448. 
N.J.—^Prudential Ina Co. v. Milonaa, 
179 A 107, 118 N.J.Eq. 343. 

N.Y.—^Kleve v. Basler Lebens-Vei> 
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express^® or may be implied from the nature and 
terms of the contract and the general circumstances 
of the case.®*^ Such intention, to be effective, must 
have existed at the time the contract was made.®^ 

The substantive rights of the parties under the 
proper law of the contract are not affected by the 
removal of the proceeds of the policy to another 
state to abide the result of a suit there pending; 
the removal affects only the parties’ remedial 
rights.®® 

Law at time of contracting. The law in force 
when an insurance policy is issued controls,®® and 
the construction of the contract is to be determined 
by the law in force at the time it was made.®i 

Law of domicile or place of incorporation. The 
construction of a provision of a policy of life in¬ 
surance designating the beneficiary, it has been held, 
is to be governed rather by the rules applicable to 
testamentary dispositions than by those applicable 
to contracts in general, when the question arises 
otherwise than between insurer and insured, and 
the policy will be construed according to the law 
of the domicile of insured.®® A similar conclusion 
has been reached by regarding the question as not 


44 C.J.S. 

one of construction at all, but as one of distribu¬ 
tion.®® 

The decisions of the courts of the state in which 
insurer is incorporated, with reference to its insur¬ 
ance contracts and their construction, have been 
said to be at least persuasive elsewhere.®^ Whether 
an aid association, in issuing a certificate to a res¬ 
ident of a state other than that in which it was in¬ 
corporated, was an insurance company engaged in 
the insurance business must be determined from 
the law of the place of incorporation.®® The right 
to compel semitontine policyholders to account for 
semitontine dividend funds and to other relief in¬ 
volving interference with the internal management 
of the company is governed by the law of the state 
of the corporation’s domicile.®® This rule also ap¬ 
plies in determining the validity of an assessment 
made in connection with the liquidation of an insol¬ 
vent insurance corporation.®*^ The fact that insurer 
is a corporation of the state of the forum has been 
said to entitle it to. no different treatment with re¬ 
spect to its contracts which were made elsewhere 
than would be accorded to the contracts of foreign 
corporations similarly made and which were before 
a court of the forum for adjudication.®® 
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Bic]ierungs<-Gesellschaft In Baseli 
46 N.Y.S.2d 882. 

raotOM la. detarminiag latent 

“In an effort to find the CLctual op 
presumed Intent of the parties’* as to 
whether English or American law 
governed marine Insurance policies I 
issued in England by English under¬ 
writers and covering vessel of Pana¬ 
manian registry owned by Panaman¬ 
ian corporation maintaining office In 
New York, fact that services of both 
English and American brokers had 
been utilized, that American institute 
form was attached to policies which 
were on English form, that premiums 
paid in London were stated in dol¬ 
lars, that time of commencement 
and termination of policies wan ex¬ 
pressed in New York tlmSi that loss 
was made payable to English bro¬ 
kers, and that previous loss had 
been paid in London were to be con¬ 
sidered.—Companla Transatlantlca 
Centro-amerlcana, S. A., v. Alliance 
Assur. Co., D.C.N.Y., 50 F.Supp. 986, 
988. 

56. U.S.—Nielsen v. General Amer¬ 
ican Life Ins. Co., C.C.A.N.M., 89 
F.2d 90. 110 A.L.R. 1133—Metropol¬ 
itan Life Ins. Co. v. Haack, D.C. 
La.. 50 F.Supp. 55, 60, Quoting Gor- 
piu Juris. 

Cal.-^Blalr v. New York Life Ins. 
Co., 104 P.2d 1076, 40 Cal.App.2d 
494. 

Stipulation as to what law governs 
see infra S 64. 


57. U.S.—^Nielsen v. General Ameri¬ 
can Life Ins. Co., C.C.A.N.M., 89 F. 
2d 90, 110 A.L.R. 1133—Mutual 
Ben. Health & Accident Ass’n v. 
Baldridge, C.C.A.C 0 I 0 .. 70 P.2d 236 
—Companla Transatlantlca Centro- 
amerlcana, S. A. V. Alliance Assur. 
Co., D.C.N.Y., 50 F.Supp. 986— 
Metropolitan Life Ins. Co. v. 
Haack, D.C.La., 50 F.Supp. 55, 60, 
quoting Coxptis Juris. 

Qal.-^Blalr v. New York Life Ins. 
Co.. 104 P.2d 1075, 40 Cal.App.2d 
494. 

Ill.—^Mowery v. Washington Nat. Ins. 
Co.. 7 N.E.2d 334, 289 Ill.App. 443. 

Provisions as to payment and venue 

Where policies written by Swiss 
insurer in Germany on lives of Ger¬ 
man nationals were payable in Ger¬ 
many, and, while originally they 
were payable in Swiss francs, parties 
yielded to German law requiring all 
future payments to be made in Ger¬ 
man marks, and policies provided 
that venue for litigation resulting 
fi'om the policies would be the Ger¬ 
man courts, parties intended German 
law to govern.—Eleve v. Basler Le- 
bens-Verslcherungs-Gesellschaft in 
Basel, 46 N.Y.S.2d 882. 

58. U.S.—^Mutual Ben. Health & Ac¬ 
cident Ass’n V. Baldridge, C.C.A. 
Colo., 70 F.2d 236. 

59. U.S.—^Metropolitap Life Ins. Co. 
V. Haack, ■ D.C.La., 50 F.Supp. 55, 
60, quoting Corpus Juris. 
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N.Y.—Burns v. Burns, 82 N.E. 1107, 
190 N.Y. 211. 

60. Mo.—Alford v. New York Life 
Ins. Co., 216 S.W. 754, 280 Mo. 11 
—^Ragsdale v. Brotherhood of Rail¬ 
road Trainmen, 80 S.W.2d 272, 229 
Mo.App. 545. 

61. R.I.—Baranskl v. Massachusetts 
Bonding & Ins. Co., 197 A. 890, 60 
R.I. 140. 

68. U.S.—^Knights Templars & Ma¬ 
sonic Mut. Aid Ass’n v. Greene, C. 
C.Ohlo, 79 F. 461. 

12 C.J. p 482 note 46—37 C.J. p 365 
notes 78, 79. 

aaceaning of ^helrs” as beneficia¬ 
ries.—^Knights Templars & Masonic 
Mut. Aid Ass’n v. Greene, supra. 

63. Hawaii.—Carter v. Mutual Life 
Ins. Co., 10 Hawaii 669. 

12 C.J. p 482 note 46. 

64. Idaho.—Bennett v. New Yoric 
Life Ins. Co., 121 P.2d 551, 63 Ida¬ 
ho 427, 142 A.L.R. 841. 

65. Ind.—^Karvalsky v. Becker, 29 
N.E.2d 560, 217 Ind. 624, 131 A. 
L.R. 1074. 

66. U.S.—^Eberhard v. Northwestern 
i Mut. Life Ins. Co., D.C.Ohlo, 210 

F. 620. 

67. N.Y.—^In re Auto Mut. Indem¬ 
nity Co., 14 N.T.S.2d 601. 

68. N.Y.—Bradford v. Utica Mut 
Ins. Co., 89 N.Y.S.2d 810, 179.Mi8C. 
919. 




Joint control by laws of^ two states. While the 
laws of one state may determine the interpretation 
of one clause of a policy, and the laws of another 
state govern that of another clause, the laws of 
two states on a specified clause presented for inter¬ 
pretation, if in any way inconsistent, may not joint¬ 
ly control.®^ 

Nonresident member of mutual company, A res¬ 
ident of one state becoming a member of a mutual 
company doing business in another state is bound 
by the laws of the state in which the company was 
organized and in which it transacts its business.^o 
Location of property covered by fire msurance. 
The place where the property covered by a policy 
of fire insurance is situated is not controlling on the 
question of what law governs ;7i thus, a policy val¬ 
id in the state where made is valid in the state 
where the property is situated,^^ and a company may 
in its own state make a valid contract as to the in¬ 
surance of property in another state, without com¬ 
plying with the laws of the latter state.'^S 
Policies of marine insurance are governed by the 
general admiralty lawJ^ 

§ 51. Law of Forum 

The law of the forum floverne matters relating to the 
remedies on the contract and to evidence and procedure. 


The law of the forum, that is, the law of the place 
where suit is brought, governs matters relating to 
the re me dies on an insurance contract and to evi¬ 
dence and procedure, regardless of where the con¬ 
tract was made or is to be performed.76 The law 
of the forum may also govern where a litigant seek¬ 
ing to invoke a foreign law fails to comply with the 
requirements of a statute as to the determination of 
foreign law.^fi 

As considered infra § 52, the law of the forum 
is to be consulted in determining the place of con¬ 
tracting. 

Representations in application, A statute pre¬ 
scribing the effect to be given to st ateme nts or rep- 
resen tations. in an application for insurance may be 
held, when* it is sought to enforce the policy, to re- 
l ate to proc edure, and hence to be within the rule 
that the law of the forum applies ;77/^but such a 
statute of the forum has been held not applicable to 
a contract made in another state.'^s The law of the 
forum controls as to the manner of determining the 
materiality of a representation. 

Waiver of forfeiture. The question of what con¬ 
stitutes a waiver, by insurer, of a forfeiture, or evi- 


69. Cal.—^Blalr v. Kew York Life ’ 
Ins. Co., 104 P.2d 1076, 40 Cal.App. 
3d 494. 

70. Mich.—Warner v. Delbrldge & 
Cameron Co., 68 N.W. 283. 110 
Mich. 690, 64 Am.aH. 367, 34 L. 
R.A. 701. 

26 C.J. p 39 note 6. 

71. Mich.—Clay Plre & Marine Ins. 
Co. V. Huron Salt St Lumber Mfg. 
Co., 81 Mich. 346. 

26 C.J. p 38 note 98. 

However, it has been said that 
''this policy of insurance was Issued 
In the State of Mississippi and cov¬ 
ered property situated In that state, 
and was therefore a Mississippi con¬ 
tract”—^Blcher-Woodland Co. v. Buf¬ 
falo Ins. Co. of New York, 8 So.2d 
268, 271, 198 La. 38. 

Beason. for rule 

”Fire Insurance is a purely per¬ 
sonal contract. The location of the 
property insured is not conclusive 
in fixing the law which the parties 
intended to contract under. It might 
be a ship at sea, or a house in a 
city never visited by either party. 
In case of loss the contract can be 
performed without visiting the place 
of destruction. An adjustment can 
be reached by bringing witnesses 
from the scene of loss, and the con¬ 
tract can be enforced by suit in any 
court that can get Jurisdiction of the 
defendant.”—Coffin v. London & Ed¬ 


inburgh Ins. Co., D.C.Ga., 27 P.2d 
616. 617. 

Property la. foreign oonatry 
Ordinary rule that law of place 
where contract is made governs va¬ 
lidity, interpretation, and construc¬ 
tion was held applicable to fire pol¬ 
icy covering buildings in foreign 
country.—Vermont Mut. Fire Ins. Co. 
V. Van Dyke, 166 A. 906, 907, 105 
Vt. 267, citing Corpiis Juris, and fol¬ 
lowed in Green Mountain Mut. Fire 
Ins. Co. V. Van Dyke, 166 A, 909, 106 
Vt. 264. 

72. Ark.—^Massachusetts Bonding & 
Ina Co. V. Home Life St Accident 
Co., 178 S.W. 314, 119 Ark. 102. 

73. U.S.—Globe & Rutgers Fire Ins. 
Co, V. David Moffat Co.. N.Y.. 164 
F. 13. 83 C.C.A. 91. 

26 C.J. p 38 note 98. 

74. U.S.—^iEtna Ins. Co. v. Houston 
Oil & Transport Co., C.C.A.Tex., 49 
F.2d 121, certiorari denied Houston 
Oil & Transport Co. v. .^tna Ins. 
Co.. 62 S.Ct. 12. 284 U.S. 628. 76 
L.Ed. 635. 

76. U.S.—Monahan v. New York 
Life Ins. Co., D.C.Okl., 26 F.Supp. 
859, affirmed, C.C.A., ' Monahan v. 
Mutual Life Ina. Co. of New York, 
108 F.2d 841. 

Ark.—John Hancock Mut. Life Ins. 
Co. V. Ramey, 140 S.W.2d 701, 200 
Ark. 636. 

Miss.—Interstate Life & Accident Co. 
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V. Fannell. 152 So. 635, 169 Miss. 
50. 

Neb.—Rubinson v. North American 
Accident Ins. Co. of Chicago, Ill., 
246 N.W. 849, 360, 124 Neb. 269, 
Citing Corpus Juris. 

Tex.—Pacific Mut. Life Ins. Co. of 
California v. Hale, CIv.App.. 267 
S.W. 282. 

32 C.J. p 977 note 44—26 C.J. p 40 
note 8. 

^atute of limitations 
Mass.—^Brown v. Great American In¬ 
demnity Co., 9 N.E.2d 647, 298 
Mass. 101, 111 A.L.R. 1065. 
Statute held not pzooedural 

Statute of forum making proof of 
enumerated facts conclusive evidence 
of agency for insurer “is not a mere 
procedure statute, not a mere rule 
of evidence, but creates a substan¬ 
tive right,” and is therefore not ap¬ 
plicable to a contract made in an¬ 
other state.—Interstate Life & Ac¬ 
cident Co. V. Pannell, 152 So. 635, 638. 
169 Miss. 60. 

76. Md.—Prudential Ins. Co. of 
America v. Shumaker, 12 A.2d 618, 
178 Md. 189. 

77. Iowa.—^Nelson v. Nederland Life 
Ins. Co., 81 N.W. 807, 110 Iowa 600. 

78. Mo.—^i^entiss v. Illinois Life 
Ins. Co., 226 S-W- 695. 

79. Ga.—Massachusetts Ben. Life 
Ass'n V. Robinson, 30 S.E. 918. 104 
Ga. 256, 42 L.R.A. 261. 
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dence of such waiver, is to be determined by the law 
of the forum.80 

The distribution of the proceeds of a life insur¬ 
ance policy, and the rights of the beneficiary with 
reference thereto, are generally governed by the 
law of the state in which the contract is enforced, 
notwithstanding a stipulation in the contract that 
it is to be construed in accordance with the laws 
of the state in which the company is incorporated.82 

Special damages; attorneys fees. The allowance 
of special damages or attorney's fees has been held 
to be controlled by the lex fori, as being a matter 
of procedure, 83 but a statute providing for attor¬ 


ney’s fees does not govern in an action on the policy 
in another jurisdiction.*^ 

§ 52. Lav^r of Place of Making of Contract 

a. General rules 

b. Where contract deemed made 
a. €kneral Rules 

As a general rule, a contract of Insurance Is governed, 
as to Its nature, validity, and construction, by the law 
of the place where It was made, unless the parties ap- 
pear to have Intended the law of a different place to 
govern. 

As a general rule, a contract of insurance is gov¬ 
erned or controlled,** as to its nature, validity, and 


80. Mo.—Headley v. . Central Life 
Ina. Co., App., 227 S.W. 920. 

32 C.J. p 1316 note 72. 

81. Mass.—Millard v. Brayton, 59 N. 

B. 436, 177 Mass. 688, 88 Ain.8.B. 
294, 52 L.R.A. 117. 

37 ax p 365 note 82. 

Law alFectliier oomnix^ty xlglita 
Where adjudication of right to 
proceeds of life policy on life of ei¬ 
ther spouse residing within state of 
forum reQuires determination of their 
community rights, policy must be 
construed by law of state affecting 
such rights.—Occidental Life Ins. Co. 

V. Powers. 74 P.2d 27, 192 Wash. 476, 
114 A.L.B. 581. 

88. Ohio.—^New York Life Ins. Co. 
V. Block, 12 Ohio Clr.Ct 224, 6 
Ohio Clr.Dec. 166. 

Stipulation ea to what law governs 
generally see Infra $64. 

33 , U.S.—BHine Bros. & Co. v. Royal 
Ins. Co., C.C.N.Y., 192 P. 878. re¬ 
versed on other grounds 198 P. 468, 
117 C.aA 228. 

Tex.—Travelers’ Ins, Co. v. Harris, 
C1V.APP., 178 S.W. 816, reversed on 
other grounds, Coin.App., 212 S.W. 
988. 

Law of place of making as control¬ 
ling see infra $ 62. 

Law of place of performance as con¬ 
trolling see Infra 3 68. 

Statute unenforceable outside of 
state as penal see supra 3 60. 

84 . U.S.—Kline Bros. & Co. v. Royal 
Ins. Co., C.C.N.Y., 192 F. 378, re¬ 
versed on other grounds 198 F, 468, 
117 C.C.A 228. 

35 . U.S.—Pilgrim Laundry & Dry 
Cleaning Co. v. Feder^ Ins. Co„ C. 

C.A.W.Va., 140 F.2d 191, affirming, 
,p.a. Federal Ina. Co. v. Pilgrim 
Laundry & Dry Cleaning Co., 60 F. 
Supp. 677—^Magill v. Travelers Ins. 
Co., C.C.AMO., 138 P.2d 709, re¬ 
hearing denied 134 F.2d 612. cer¬ 
tiorari denied Travelers ‘ Ins. Co. 
V. Maglll. 63 S.Ct 1439, 819 U.S. 
773. 87 L.B3d. 1720, reheating de¬ 
nied 64 S.Ct.. 81, 320 U.S. 811. 8S 
L.Bd.-State Life Ins. Co. of 


Indianapolis, Ind. v. Mitchell, C.C.' 
AArk., 126 F.2d 867—Prudential 
Ina Co. of America v. Carlson, a 
C.AKan.. 126 P.2d 607—Gates v. 
General Casualty Co. of America. 
aCACal., 120 P.2d 926—Griffin v. 
McCoach, C.C.ATex., 116 P.2d 261 
—^^tna Life Ins. Co. v, Kepler. C. 
C.ANeb.. 116 F.2d 1—New England 
Mut Life Ind. Co. of Boston, Mass., 

V. Olin, aaAInd., 114 F.2d 131, 
certiorari denied OUn v. New Eng¬ 
land Mut. Life Ins. Co. of Boston, 
Maas., 61 S.Ct 612, 812 U.S. 686, 86 
L.Ed. 1128—Franklin Life Ins. Co. 
v.'Crltz, C.C.AM1SS., 109 F,2d 417, 
certiorari denied 60 S.Ct. 724, 809 
U.S. 684, 84 L.Ed. 1027—Eaultable 
Life Assur. Soc. of U. S. v. Aaron, 
C.C.AOhio, 108 F.2d 777—Hassel- 
berg V. .ffltna Life Ins. Co., C.C.A 
Mo., 102 P.2d 28—^Universal Indem¬ 
nity Ins. Co. V. North Shore Deliv¬ 
ery Co.. aC.AIll., 100 P.2d 618, cer¬ 
tiorari denied North Shore Delivery 
Co. V. Universal Indemnity Ins. Co., 
59 S.Ct. 775, 806 U.S. 668, 83 L.Bd. 
1055 —Jacobs v. Merchants Fire 
Assur. Corporation of New York, 
C.CJLGa., 99 F.2d 666, certiorari 
denied 69 S.Ct. 643, 306 U.S. 664, 
83 L.Ed. 1062—Metropolitan Life 
Ins, Co. V. Cohen, C.C:AVt., 96 F. 
2d 66—Missouri State Life Ins. Co. 
V. Langreder, C.C.AI11.. 87 F.2d 686 
-r-Boiuitable Life Assur, Soc. of U. 
S, V. Nikolopulos, C.C.AN.J., 86 F. 
2d 12, certiorari denied 67 S.Ct. 486, 
300 U.S. 660, 81 L.Ed, 869—Metro¬ 
politan Life Ins. Co, v. Siebert, C. 
C.AMO., 72 P.2d 6—Prudential Ins. 
Co. of America v. Winn, aC.A 
Wash., 71 P.2d 126—Illinois Bank¬ 
ers’ Life Ass’n of Monmouth. Ill. 
V. Talley, C.C.ATex., 68 P.2d 4, | 
certiorari denied 54 S.Ct. 562, 291 

U. S. 686, 78 L.Bd. 1072, rehearing 
denied 64 S.Ct. 712. 292 U.S. 604. 
78 L.Bd. 1466—Levy’s Estate v. 
Commissioner of Internal Revenue. 
C.C.A, 66 r.2d 412—New York Life 
Ins. Co. V. Webber, C.C.A.MaBs., 60 
P.2d 22, certiorari denied Webber 

V. New York Life Ina. Co., 63 S. 
Ct 221. 287 U.S. 662, 77 L.Ed. 672 
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—Nonantum Inv. Co. v. Maryland 
Casualty Co., C.C,AMasB., 56 F.2d 
829—^Fountain & Herrington v. Mu¬ 
tual Life Ins. Co. of New York, 
C.C.AN.C., 66 F.2d 120—Connor v. 
Excess Ina Co. of America, C.C.A. 
N.X. 61 F.2d 626, certiorari dis¬ 
missed Excess Ina Co. of America 
V. Connor, 62 S.Ct 201, 284 U.S. 
692, 76 L.Ed. 684, and vacated on 
other grounds Connor v. Excess 
Ins. Co. of America, 54 F.2d 1077 
—^Helne v. New York Life Ins. Co., 

C. C.AOr., 60 F.2d 882, affirming, 

D. C., 46 F.2d 426, and followed in, 
C.C.A, Herrmann v. New York Life 
Ins. Co., 60 P.2d 887—The An¬ 
thony D. Nichols, D.C.N.Y., 49 P. 
2d 927—Collin v. London & Edin¬ 
burgh Ins. Co., D.C.Gcu, 27 F.2d 616 
—^International Life Ins. Co. v. 
Mowbray, aC.A.Ill.. 22 F.2d 962 
—Mutual Life Ins. Co. of New 
York V. Schafer, D.C.Wash.. 60 F. 
Supp. 921—^Prudential Ins. Co. of 
America v. Petril. D.C.Pa., 48 P. 
Supp. 768—^Meinsen v. Order of 
United Commercial Travelers of 
America, D.C.Mo., 48 F.Supp. 766- 
—Equitable Life Assur. Soc. v. 
Arnold, D.C.Mass., 27 F.Supp. 860 
—^Monahan v. New York Ltfe Ins. 
Co., D.aOkl., 26 F.Supp. 869, af¬ 
firmed, aCA, Monahan v. Mutual 
Life Ins. Cb. of New York, 108 P. 
2d 841—New England Mut Life 
Ins. Co. V. Spence, D.C.N.Y,, 26 P. 
Supp. 638, 636, citing Ooxpus Jtarls,. 
and reversed on other grounds, C.. 
C.A, 104 F.2d 666, 126 AL.R. 1281 
—^Denton v. Travelers Ins. Co., D. 
C.Md., 26 F.Supp. 666—George L. 
Squire Mfg. Co. v. National Fire- 
Ins. Co. of Hartford, Conn., D.C. 
N.Y., 4 F.Supp. 137. 

Ark.—^Massachusetts Protective 
Ass’n of Worcester, Mass. v. Oden, 
66 S.W.2d 426, 186 Ark. 844— 
Springfield Mut. Ass’n v. Atnip, 
279 S.W. 15, 169 Ark. 968. . 

Ind.—Waddell v. New England Mut 
Life Ins. Co. of Boston, Maia, 147 
N.E. 816. 83 Ind.App. 209. 

Ky.—Continental Assur. Co. Hen¬ 
son, 181 S.W-2d 481—Hbshlns v* 
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interpretation or construction,*® and, likewise, the ( contract is governed and controlled as to its ef- 


Hosklns, 26 S.W.2d 1029. 1034, 281 
Ky. 6. citing Oorpiw ffUrls. 

Mass.—Lee v. New York Life Ins. 

Co., 38 N.E.2d 833, 310 Mass. 370. 
Miss.—Hartford Accident & Indem¬ 
nity Co. V. Delta & Pine Land Co., 
188 So. 639. 

Mo.—Bearup v. Equitable Life Assur. 
Soc. of U. S., 172 S.W.2d 942, 361 
Mo. 326—^Prentiss v. Illinois Life 
Ins. Co., 226 S.W. 696—Liebing v. 
Mutual Life Ins. Co. of New York, 

■ 207 S.W. 230, 276 Mo. 118—Lange 

V. New York Life Ins. Co., 162 S. 

W. 689, 254 Mo. 488—Evans v. 
Equitable Life Assur. Soc. of IT. 
S.. App., 109 S.W.2d 380—Helm v. 
Ben Hur Life Ass'n. 107 S.W.2d 
844, 233 Mo.App. 138, certiorari 
quashed State ez rel. Ben Hur Life 
Ass*n V. Shain, 119 S.W.2d 236, 
342 Mo. 928—Smith v. Equitable 
Life Assur. Soc. of U. S., 10? S.W. 
2d 191, 232 Mo.App. 936—O'Maley 
V. Northwestern Mut Life Ins. Co., 
95 S.W.2d 852, 231 Mo.App. 39. 
followed In, App., 95 S.W.2d 859, 
two cases, and, App., 96 S.W.2d 860, 
and certiorari denied Northwestern 
Mut. Life Ins. Co. v. O'Maley, 67 
S.Ct. 110, 299 U.S. 586. 81 L.Ed. 431 
—Limbaugh v. Monarch Life Ins. 
Co., Springfield, Mass., App., 84 
S.W.2d 208—Hart v. Missouri State 
Life Ins. Co.. 79 aW.2d 793, 229 
Mo.App. 607—Pickett v. Equitable 
Life Assur. Soc. of XT. S., App., 27 
S.W.2d 462—Wilson v. Illinois Life 
Ins. Co.. 800 S.W. 660, 221 Mo.App. 
1007—^Hanna v. .dStna Life Ins. Co., 
263 S.W. 626, 217 Mo.App. 261— 
Johnson v. American Cent. Life 
Ins. Co. of Indianapolis, Ind., 249 
S.W. 116, 212 Mo-App. 290. 

Neb.—^Noel v. National Union Fire 
Ins. Co. of Pittsburg, Pa., 248 N.W. 
86. 124 Neb. 734. followed in 248 
N.W. 88, 124 Neb. 740. 

N.J.—^Lloyd V. MassCLchusetts Acci¬ 
dent Co., 5 A.2d 312, 126 N.J.Eq. 
320—^Prudential Ins. Co. v. Milonas, 
179 A. 107, 118 N.J.Eq. 843. 

N.Y.—U. S. Mortgage & Trust Co. v. 
Buggies. 179 N.E. 250, 268 N.Y. 32, 
79 A.L.R. 802, affirming 248 N.Y. 
S. 526. 232 App.Diy. 9, which re¬ 
versed 244 N.Y.S. 56. 137 Mlsc. 
896—Bradford v. Utica Mut Ins. 
Co.. 89 N.Y.S.2d 810. 179 Mlsc. 919— 
Brassell v. John Hancock Mut Life 
Ins. Co. of Boston, Mass., 235 N. 
Y.S. 196; 134 Mlsc. 274. 

Ohio.—Equitable Life Ins. Co. of 
Iowa V. Oerwick, 197 N.E. 923, 60 
Ohio App. 277. 

Or.—Johnson v. School Dlst No. 1 of 
Multnomah County, 270 P. 764, 128 
Or. 9, rehearing denied 278 P. 886, 
128 Or. 9. 

S.C.—Cantey v. Philadelphia Life Ina 
Co.. 164 S.E. 609. 166 S.C. 181. 

S.D.—Lemon v. Prudential Ins. Co. 


of America, 269 N.W. 90, 64 S.D. 

688 . 

Tenn.—Moak v. Continental Casualty 
Co., 4 Tenn.App. 287. 

Wls.—^Archer Ballroom Co. of Ne¬ 
braska V. Great Lakes Casualty 
Co., 296 N.W. 702. 236 Wls. 625 
—Flshbeck v. New York Life Ins. 
Co., 192 N.W. 170. 179 Wls. 369. 

32 C.J. p 977 note 46. 

Insurance policies as involving ques¬ 
tions of general law for Independ¬ 
ent Judgment of federal courts see 
Federal Courts 9 185 note 5. 
"Special conslderatioii” should be 
given to the place of making the 
contract, in determining what law 
governs.—Compania Transatlantica 

Centro-Amerlcana, S. A., v. Alliance 
Assur. Co., D.C.N.Y.. 50 F.Supp. 986, 
988. 

▼aildity of defenses of equitable 
estoppel by misrepresentations and 
concealment is determined by law of 
place of contracting.—^Hare & Chase 
V. National Surety Co.. D.C.N.Y., 49 
F.2d 447, affirmed, C.C.A.. 60 F.2d 909. 
certiorari denied 63 S.Ct 222. 287 
U.S. 662, 77 L.Ed. 672. 

"The character of the covenants 
of a contract for life insurance de¬ 
pends upon the statutory law of the 
state where mada"—^Valenti v. Pru¬ 
dential Ins. Co. of America, C.C.A. 
Mo., 71 F.2d 229, 286, affirming, D. 
C., 1 F.Supp. 993. 

Holding of courts 

"This being a California contract, 
the holding of the courts of that 
state would be most persuasive, if 
not binding, upon the parties . . . 
providing such holding be not con¬ 
trary to some public policy of this 
state [New Mexicol.”—Gendron v. 
Calvert Fire Ins. Co., 143 P.2d 462, 
466, 47 N.M. 348. 

Effect of statute 

Under statute, providing that, if a 
contract “does not indicate a pleice 
of performance, [it is to be inter¬ 
preted] according to the law and us¬ 
age of the place where it is made,” 
an insurance contract, “made in this 
state, is governed by the laws of 
this state.”—Capital Finance Corpo¬ 
ration V. Metropolitan Life Ins. Co., 
243 P. 1061, 1062, 76 Mont. 460. 

86. U.S.—John Hancock Mut. Life 
Ins. Co. V. Yates, 67 S.Ct 129, 299 
U.S. 178, 81 L.Ed. 106, reversing 
185 S.E. 268, 182 Ga. 213, affirming 
179 S.E. 289, 60 Ga.App. 713, cer¬ 
tiorari granted 67 S.Ct. 20, 299 U. 
S. 626, 81 L.Ed. 386, conformed, to 
190 S.E. 660, 184 Ga. 42, conformed 
to 191 S.E. 892, 66 Ga.App. 771, 
vacating 179 S.E. 239, 60 Ga.App. 
718—^New York Life Ins. Co. v. 
Federal Nat Bank of Shawnee, C.C. 
A.Okl.. 143 P.2d 69—Standard Acci¬ 
dent Ins. Co. V. Turgeon, C.C.A.H. 
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I., 140 P.2d 94—Harrison v. Car- 
roll, C.C.A.Va., 139 P.2d 427—New 
York Life Ins. Co. v. Levine, C.C. 
A.Pa., 138 P.2d 286, stating Penn¬ 
sylvania lav/—Sulzbacher v. Trav¬ 
elers Ins. Co., C.C.A.MO., 137 P.2d 
386—New York Life Ins. Co. v. 
Chapman, C.C.A.Mo., 132 P.2d 688, 
.certiorari denied 63 S.Ct. 1158, 319 

U. S. 749, 87 L.Ed. 1704—Lever 

Bros. Co. V. Atlas Assur. Co., C.C. 
A.Ind., ISl F.2d 770—Order of 
United Commercial Travelers of 
America v. Meinsen, C.C.AMo., 131 
F.2d 176, affirming, D.C., Meinsen 

V. Order of United Commercial 
Travelers of America, 43 F.Supp. 
756—^Harry L. Sheinman & Sons 
V. Scranton Life Ins. Co., C.C.A. 
Pa., 125 P.2d 442. affirming, D.C., 
39 F.Supp. 398—De Long v. Jeffer¬ 
son Standard Life Ins. Co., C.C.A. 
Fla., 109 P.2d 685, certiorari de¬ 
nied Jefferson Standard Life Ins. 
Co. V. De Long, 60 S.Ct 1081, 310 
U.S. 636, 84 L.Ed. 1405—American 
Surety Co. of New York v. Nor¬ 
mandy State Bank, O.C.AM 0 .. 108 
P.2d 819—Ruhlin v. New York Life 
Ins. Co., C.C.A.Pa., 106. F.2d 921, 
certiorari denied 60 S.Ct. 469, 309 
U.S. 655, 84 L.Ed. 1005, rehearing 
denied 60 S.Ct 588, 309 U.S. 696, 
84 L.Ed. 1036—Ostroff v. New 
York Life Ins. Co., C.C.A.Cal., 104 
F.2d 986, reversing. D.C., 23 P. 
Supp. 724, certiorari denied New 
York Life Ins. Co. v. Ostroff, 60 
S.Ct 122, 308 U.S. 692, 84 L.Ed, 496 
—^Penn Mut. Life Ins. Co. v. Por- 
cier, C.C.A.MO., 103 P.2d 166, af¬ 
firming, D.C., 24 F.Supp. 851, cer¬ 
tiorari denied 60 S.Ct 86. 308 U. 
S. 671, 84 L.Ed. 479—Myers v. 
Ocean Accident & Guarantee Cor¬ 
poration, C.C.A.N.C., 99 F.2d 485. 
affirming, D.C., Ocean Accident & 
Guarantee Corporation v. Myers, 22 
F.Supp. 460, stating federal and 
North Carolina law—Peoples Life 
Ins. Co. V. Whiteside, C.C.A.Tex., 
94 F.3d 409, certiorari denied 58 
S.Ct 949, 304 U.S. 567. 83 L.Ed. 
1633—^Nielsen v. General American 
Life Ins. Co.. C.C.A.N.M., 89 F.2d 
90. 110 A.L.R. 1133—Mutual Ben. 
Health & Accident Ass'n v. Bal¬ 
dridge. C.C.A.C 0 I 0 ., 70 F.2d 236— 
Bowen v. Cotel C.C.A.N.H., 69 F. 
2d 136, affirming. D.C., Bowen v. 
Soucy, 2 F.Supp. 481—Hare & 
Chase v. National Surety Co., D.C. 
N.Y., 49 F.2d 417, affirmed, CC.A.. 
60 F.2d 909, certiorari denied 63 
S.Ct 222, 287 U.S. 662, 77 L.Bd. 
672—^Metropolitan Life Ins. Co. v. 
Haack, D.C.La., 50 F.Supp. 66, 60, 
quoting Oozpus Jhils—Shane v. 
Commercial Casualty Ins. Co., D.C. 
Pa., 48 F.Supp. 161, affirmed, CC. 
A., Shane v. Barger, 132 F.2d 644 
—Trinity Universal Ins. Co. v. 



INSURANCE 


44 C.J.S. 


§ 52 


Woody, D.CN.J., 47 F.Supp. 827 
—Wells V. Kansas City Life Ins. 
Co., D.C.N.D., 46 F.Supp. 764, af¬ 
firmed, C.C.A., Kansas City Life 
Ins, Co. V. Wells, 183 F.2d 224— 
Abbott V. Mtna. Casualty & Sure¬ 
ty Co., D.C.Md., 42 F.Supp. 793. af¬ 
firmed, C.C.A., ^tna Casualty & 
Surety Co. v. Abbott, 130 F.2d 40— 
Shapiro Bros. Factors Corporation 
V. Automobile Ina Co. of Hartford, 
Conn., D.C.N.J., 40 F.Supp. 1—Pink 
V. Georgrla Stages, D.C.Ga., 35 F. 
Supp. 437—Maryland Casualty Co. 
V. Aguavo. D.C.Cal., 29 F.Supp. 661 
—Metropolitan Life Ins. Co. v- 
Richardson. D.C.La., 27 F.Supp. 
791, 796, Quoting Corpus Juris— 
Monahan v. New York Life Ins. 
Co., D.aOkl., 26 F.Supp. 869, af¬ 
firmed, C.C.A., Monahan v. Mutual 
Life Ins. Co. of New York. 108 
F.2d 841—^Denton v. Travelers Ins. 
Co., D.C.Md., 26 F.Supp. 656—New 
York Life Ins. Co. v. Malloy, D.C.N. 
H., 21 F.Supp. 1001, reversed on 
other grounds, C.C.A.. Malloy v. 
New York Life Ins. Co., 103 F.2d 
489, certiorari denied New York 
Life Ins. Co. v. Malloy, 60 S.Ct. 
86, 308 U.S. 672, 84 L.Ed. 480— 
American Nat Bank & Trust Co. 
V. U. S. Fidelity & Guaranty Co., 
L.C.Ala.. 7 F.Supp. 678. 

Ark.—John Hancock Mut Life Ins. 
Co, V. Ramey, 140 S,W.2d 701* 
200 Ark. 636. 

Cal.—^Frltz v. Metropolitan Life Ins. 
Co., 123 P.2d 622, 60 Cal.App.2d 
670—Cohen v. Metropolitan Life 
Ins. Co., 89 P.2d 732, 32 Cal.App.2d 
337. 

Conn.—^Klng v. Travelers Ins, Co., 
192 A. 311, 128 Conn. 1—Cain v. 
American Policyholders Ins, Co., 
183 A. 403, 120 Conn. 645—New 
York Life Ins. Co. v. Blgas, 168 
A. 22, 117 Conn. 487, 91 A.L.R. 
1122 , 

m. —^Moscov V. Mutual Life Ins. Co. 
of Now York. 60 N.B.2d 970, 820 
IlLApp. 281, aflarmed 66 N.B.2d 399, 
387 Ill. 378—Hartliep Transit Co. 
for Use of Snow v. Central Mut 
Ins. Co, of Chicago, 5 N.Ei.2d 879, 
288 I11.ADP. 140. 

Ind.—Travelers Ins. Co. v. Bvlston, 
37 N.E.2d 310, 110 Iud.App. 143. 
Ky.—Cooper's Adm'r v. Lebus’ 

Adm'rs, 90 S.W.2d 83, 262 Ky. 246 
—Federal Life Ins. Co. v. Holmes' 
Committee, 24 S.W.2d 906, 232 Ky. 
834. 

Mass.—^Klefbeck v. Dous, 19 N.E.2d 
308, 302 Mass. 383. 

Miss.—Gollghtly v. New York Life 
Ins. Co., 191 So. Ill, 186 Miss. 698 
—Protective Life Ins. Co. v. Lam- 
arQue, 177 So. 16, 180 Miss. 243— 
Interstate Life & Accident Co. v. 
Pannell, 162 So. 635, 638, 169 Miss. 
60, citing Corpus Juris. 
f Mo.—^Yeats v. Dodson, 127 S.W.2d 
652, 346 Mo. 196, modified on other 
grounds 138 S.W.2d 1020, 346 Mo. 


196—^Kellogg V. National Protec¬ 
tive Ins. Co.. 166 S.W.2d 612, 236 
Mo.App. 837, transferred, see 148 S. 
W.2d 761, 347 Mo. 668—Gray v. 
Metropolitan Life Ins. Co„ App., 
160 S.W.2d 663—Fields v. EQulta- 
ble Life Assur. Soc. of U. S., App., 
118 S.W.2d 621—McDonnell v. 
Hawkeye Life Ins. Co. of Des 
Moines, Iowa, App., 64 S.W.2d 748 
—Moseley v. Victory Life Ins. Co., 
46 S.W.2d 119, 226 Mo.App. 566 
—Weed V. Bank Sav. Life Ins. Co., 
App.. 24 S.W.2d 663—Lowry v. 
Fldellty-Phenlx Fire Ins. Co.. 272 

S. W. 79. 219 MO.APP. 121—Shoe¬ 
maker V. Central Business Men’s 
Ass'n. 271 S.W. 867, 218 Mo.App. 
374—^Eichwedel v. Metropolitan 
Life Ins. Co., 270 S.W. 416, 216 Mo. 
App. 462—Mutual Life Ins. Co. of 
New York v. Wiegmann, 266 S.W. 
605, 214 Mo.App. 54—Saunders v. 
Union Cent. Life Ins. Co., 263 S. 
W. 177, 212 MO.APP. 186—Lavelle 

V. Metropolitan Life Ins. Co.. 238 S. 

W. 604, 209 Mo.App. 880, transfer¬ 
red, see. Sup., 231 S.W. 616. 

Neb.—^Lawrence v. Equitable Life 
Ins. Co. of Iowa, 257 N.W. 630. 128 
Neb. 72—Stephan v. Prairie Life 
Ins. Co., 203 N.W. 626. 113 Neb. 
469. 

N.H.—^American Fidelity & Casualty 
Co. V. Sterling Exp. Co., 22 A.2d 
827, 91 N.H. 466, 137 A.L.R. 651— 
Maryland Casualty Co. v. Martin, 
189 A. 162. 88 N.H. 346. 

N.J.—^Metropolitan Life Ins. Co. v. 
Lodzinski, 194 A. 79, 122 N.J.Bq. 
404, modifying 188 A. 681, 121 N.J. 
Eq. 183. 

]Sr.Y.—U. S. Mortgage & Trust Co. v. 
Ruggles, 179 N.B. 260, 258 N.Y. 
32, 79 A.L.R. 802, affirming 248 N. 

T. S. 526, 232 App.Dlv. 9, which 
reversed 244 N.Y.S. 66, 187 Mlsc. 
895—^Bradford v. Utica Mut. Ins. 
Co.. 39 N.Y.S.2d 810, 179 Misc. 919 
—^Utica Mut. Ins. Co. v. Hamera, 
292 N.Y.S. 811, 162 Mlsc. 169. 

N.C.—Connecticut General Life Ins. 
Co. V. Skurkay, 167 S.B. 802, 204 
N.a 227. 

Ohio.—^Keehn v. Hodge Drive-It- 
Tourself, App., 63 N.B.2d 69. 

Okl.—Pendleton v. Great Southern 
Life Ins. Co., 278 P, 1007, 135 Okl. 
40. 

Or.—Lane v. Brotherhood of Locomo¬ 
tive Englnemen & Firemen, 78 P.2d 
1396, 167 Or. 667. 

P€L—Watson V. Metropolitan Life 
Ins. Co., 21 A.2d 603, 146 Pa.Super. 
369. 

B.I.—fiaranskl v. Massachusetts 

Bonding & Ins. Co., 197 A. 890, 60 
RI. 140—^Hawkins v. Agricultural 
Ins. Co.. 190 A. 868, 68 R.I. 40— 
- Keenan, v. John Hancock Mut. Life 
Ins. Co. of Boston, Mass., 146 A. 
401, 60 R.I. 168. 

S.C.—Cantey v. Philadelphia Life 
Ins. Co.. 164 S.E. 609, 166 S.C. 181. 
Tenn.—Kustoff v. Stusnresant Ins. 
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Co., 22 S.W.2d 366, 368. 180 Tenn. 
208, citing Corpus Juris. 

Tex.—^Washington Nat. Ins. Co. v. 
Shaw, Civ.App., 180 S.W.2d 1003— 
Trinity Universal Ins. Co. v. De 
Martini, Civ.App., 118 S.W.2d 901, 
error refused—Pacific Mut. Life 
Ins. Co. of California v. Hale, Civ. 
App., 267 S.W. 282. 

Vt.—^Vermont Mut Fire Ins, Co. v. 
Van Dyke, 166 A. 906, 907, 106 Vt. 
267, citing Corpus JurlB, and fol¬ 
lowed in Green Mountain Mut. Fire 
Ins. Co. V. Van Dyke, 165 A. 909, 
105 Vt 264. 

W.Va.—^New York Life Ins. Co. v. 
Bonasso, 2 S.E.2d 260, 121 W.Va. 
143, 121 AL.R. 1433. 

32 C.J. p 977 note 46, p. 978 note 6.? 
—26 C.J. p 1092 note 37—26 C.J. 
p 38 note 92. 

Cheneral contract rules applied 

(1) The rule that contracts are 
construed according to the law of the 
place of making applies to contracts 
of Insurance. 

U.S.—Wheat v. White, D.C.La., 88 F. 
Supp. 796. 

La.—Lowery v. Zom, App., 167 So. 
826. 

R.I.—Coderre v. Travelers' Ins. Co., 
136 A. 306, 48 R.I. 162, 64 A.LR. 
612. 

(2) The rule that the validity of a 
contract is governed by the law of 
the place where It is made applies 
to Insurance contracts.—^American 
Nat. Ins. Co. v. Smith, Tex.Civ.App., 
13 S.W.2d 720, error refused. 
Substantive rights of parties 

(1) Generally. 

U.S.—^Prudential Ins. Co. of America 
V. Carlson, C.C.A.Kan., 126 F.2d 
607—Jefferis v. London Assur. Cor¬ 
poration, D.C.Del., 16 F.Supp. 690. 
Ill.—^Hartliep Transit Co. for Use 
of Snow V. Central Mut. Ins. Co. of 
Chicago, 5 N.B.2d 879, 288 IlLApp. 
140. 

Miss.—^Interstate Life & Accident Co. 
V. Pannell, 152 So. 636, 169 Miss. 
60. 

Mo.—^Lowry v. Fldellty-Phenlx Fire 
Ins. Co., 272 S.W. 79, 219 Mo.App. 
121—Shoemaker v. Central Busi¬ 
ness Men’s Ass'n, 271 S.W. 867, 
218 Mo.App. 374. 

(2) Right to recover attorney’s 
fees.—Prudential Ins. Co. of Amer¬ 
ica V. Carlson, C.C.AKan., 126 P.2d 
607. 

(8) "Where a contract of life in¬ 
surance is made wholly in and sub¬ 
ject to the laws of one State, the 
law of another State cannot deter¬ 
mine the substantive rights created 
by the contract.”—^Annls v. Pllkewltz, 
282 N.W. 906, 908, 287 Mich. 68. 

(4) Materiality of false representa¬ 
tions, in answer to questions in med¬ 
ical examiner's report as to previous 
Illnesses and treatment by physici¬ 
ans, was held matter of substantive 
law, and hence governed by law of 
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feet,87 execution,88 and enforcement,89 by the law 
of the place where it was made or consummated, 
unless the parties clearly appear to have intended 
the law of a different place to govern,®® as where 
the contract contains a provision,®! or they have 
made an express agreement,®® to the contrary; and 
statutes embodying this rule have been applied.®® 
The rule applies with special force where a ques¬ 
tion is involved as to the public policy of the state 
in which the contract was made.®^ It also applies 


with special force where the contract is to be wholly 
performed in the place where it was made,®® or 
where it may be performed anywhere;®® and the 
law of the place where the contract was made may 
govern notwithstanding the contract is to be wholly 
performed in another state.®7 The rule does not 
obtain if the contract violates the constitution or the 
statutes of the state of the forum,®® or is opposed 
to its public policy;®® but it has been held that a 
condition which is valid where the contract was 


state In which policy was executed 
and delivered.—Pacific Mut. Life Ins. 
Co. of California v. Hale, Tex.Civ. 
App.. 2«7 S.W. 282. 

'^Bastrlotlonji and Uiuitatloxui con¬ 
tained in the policy must be deter¬ 
mined by the laws of the state of 
the situs of the contract."—^^tna 
Liife Ins. Co. v. Geher, C.C.A.Cal.. 50 
F.2d 667. 658. 

Contract made In foreign ootLntry 

(1) Generally. 

U.S.—^Helne v. New York Life Ins. 
Co.. D.C.Or., 45 F.2d 426, affirmed. 
C.C.A., 50 F.2d 382. followed in 
Herrmann v. New York Life Ins. 
Co., 60 F.2d 887. 

Tex.—^National Life & Accident Ins. 
Co. v. Smith, Civ.App., 20 S.W.2d 
142, error refused—^American Nat. 
Ins. Co. V. Smith. Civ.App., 13 S. 
W.2d 720. error refused. 

(2) Where a policy is issued in a 
foreign country to a subject of that 
country by a corporation organized 
under its laws, the policy must be 
construed according to the laws of 
that country, although it has been 
extended to cover risks Incurred on 
Journeys to the United States, and 
the accident happened, and the suit 
on the policy was brought In the 
United States.—^Wilson v. Central 
Ins. Co., 119 N.Y.S. 966, 136 App.Div. 
649. 

Zioaa agreement 

U.S.—^Mutual Life Ins. Co. of New 
York V. Llebing, Mo.. 42 S.Ct. 467, 
269 U.S. 209, 66 L.Ed. 900, affirm¬ 
ing Lieblng v. Mutual Life Ins. 
Co. of New York. 226 S.W. 897, 
and leave to present petition for 
rehearing granted Mutual Life Ins. 
Co. of New York v. Llebing, 42 S. 
Ct. 688. 

Talldity of premium note modify¬ 
ing poUoy was governed by laws of 
state where note was made; insur¬ 
er's act in canceling policy because 
of decedent's failure to pay note was 
not governed by laws of state other 
than that in which note was ex¬ 
ecuted.—^Wilson V. Illinois Life Ins. 
Co.. 800 S.W. 660, 221 Mo.App. 1007. 

87. U.S.—Penn Mut. Life Ins. Co. v. 
Forcler, C.C.A.MO., 103 F.2d 166, 
affirming, D.C., 24 F.Supp. 851, cer¬ 
tiorari denied 60 S.Ct 86, 808 U.S. 
571, 84 L.Ed. 479. 


Conn.—Cain v. American Policyhold¬ 
ers Ins. Co., 183 A. 403, 120 Conn. 
646—^New York Life Ins. Co. v. 
Higas, 168 A. 22, 117 Conn. 437, 91 
A.L.II. 1122. 

Miss.—Gollghtly v. New York Life 
Ins. Co.. 191 So. Ill, 186 Miss. 698. 
Neb.—Lawrence v. Egultable Life 
Ins. Co. of Iowa, 257 N.W. 630, 128 
Neb. 72. 

88. U.S.—^Monahan v. New York 
Life Ins. Co., D-C.Okl., 26 F.Supp. 
859, affirmed, C.C.A., Monahan v. 
Mutual Life Ins. Co. of New York, 
108 F.2d 841. 

Mo.—Gray v. Metropolitan Life Ins. 
Co., App., 150 S.W.2d 663. 

89. U.S.—John Hancock Mut. Life 
Ins. Co. V. Yates, 57 S.Ct 129, 299 
U.S. 178, 81 L.Ed. 106, reversing 
185 S.E. 268, 182 Ga. 218, affirming 
179 S.E. 239, 50 Ga.App. 713, cer¬ 
tiorari granted 57 S.Ct 20, 299 U. 
S. 526, 81 L.Ed. 386, conformed to 
190 S.E. 560, 184 Ga. 42, conformed 
to 191 S.E. 892, 55 Ga.App. 771, 
vacating 179 S.E. 239, 50 Ga.App. 
713—^Laventhal v. New York Life 
Ins. Co., D.C.Mo., 40 F.Supp. 167— 
Bowen v. New York Life Ins. Co., 
D.C.MO., 33 F.Supp. 705, affirmed, 
C.C.A., 117 F.2d 298, certiorari de¬ 
nied 61 S.Ct 1102, 313 U.S. 683. 85 
L.Ed. 1639. 

90. U.S.—^Nielsen v. General Ameri¬ 
can Life Ins. Co., C.C.A.N.M., 89 F. 
2d 90, 110 A.L.R. 1138—Metropoli¬ 
tan Life Ins. Co. v. Haack, D.C.La., 
50 F.Supp. 55, 60, quoting Corpus 
Juris. 

Neb.—Noel v. National Union Fire 
Ins. Co. of Pittsburgh, Pa., 248 N. 
W. 86, 124 Neb. 784, followed in 248 
N.W. 88, 124 Neb. 740. 

Vt—^Vermont Mut Fire Ins. Co, v. 
Van Dyke, 166 A. 906, 105 Vt 257, 
followed in Green Mountain Mut 
Fire Ins. Co. v. Van Dyke, 165 A. 
909, 105 Vt 264. 

26 C.J. p 38 note 92. 

91. U.S.—^Nielsen v. General Ameri¬ 
can Life Ins. Co., C.C.A.N.M., 89 F. 
2d 90. 110 A.L.R. 1133. 

Ind.—^Travelers Ins. Co. v. Bviston, 
App., 37 N.E.2d 810. 

Mo.—Lange v. New York Life Ins. 

Co., 162 S.W. 689, 254 Mo. 488. 

1 R.I.—Coderre v. Travelers’ Ins. Co., 
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136 A. 305, 48 R.I. 152, 64 A.L.R. 
612. 

Stipulation as to what law governs 
generally see infra § 54. 

92. U.S.—^Trinity Universal Ins. Co. 
V. Woody, D.C.N.J., 47 F.Supp. 327 
—Shapiro Bros. Factors Corpora¬ 
tion V. Automobile Ins. Co. of 
Hartford, Conn., D.C.N.J., 40 F. 
Supp. 1. 

Cal.—Cohen v. Metropolitan Life Ins. 
Co., 89 P.2d 782. 32 Cal.App.2d 337. 

93. U.S.—John Hancock Mut Life 
Ins. Co. of Boston, Mass. v. Dor¬ 
man, C.C.A.Cal., 108 F.2d 220, af¬ 
firming, D.C., Dorman v. John Han¬ 
cock Mut. Life Ins. Co. of Boston, 
Mass., 26 F.Supp. 889—^Wells v. 
EAnsas City Life Ins. Co., D.C.N.D., 
46 F.Supp. 754, affirmed, C.C.A., 
Kansas City Life Ins. Co. v. Wells, 
133 F.2d 224. 

Mo.—Lowry v. Fldelity-Phenix Fire 
Ins. Co., 272 S.W. 79, 219 Mo.App. 
121, applying Kansas statute. 

Tenn.—Gray v. .ffltna Life Ins. Co., 
156 S.W.2d 391, 178 Tenn. 88. 

94. U.S.—^Peoples Life Ins. Co. v. 
Whiteside, C.C.A.Tex., 94 F.2d 409, 
certiorari denied 58 S.Ct 949, 804 

U. S. 567, 82 L.Ed. 1633. 

95. U.S.—Companla Transatlantics 
Centro-Amerlcana, S.A., v. Alli¬ 
ance Assur. Co., D.C.N.Y., 50 F. 
Supp. 986. 

Neb.—^Lawrence v. Equitable Life 
Ins. Co. of Iowa, 267 N.W. 680, 128 
Neb. 72. 

B.I.—^Brady v. Norwich Union Fire 
Ins. Soc., 188 A. 799, 47 R.L 416. 
32 C.J. p 978 note 49. 

96.. Ky.—Clarey v. Union Cent. Life 
Ins. Co., 136 S.W. 1014, 143 Ky. 640, 
33 L.R.A.,N.S., 881. 

97. Ky.—Clarey v. Union Cent. Life 
Ins. Co., supra. 

Mass.—Millard v. Bray ton, 59 N.E. 
486, 177 Mass. 583, 83 Am.S.R. 204, 
52 L.R.A, 117. 

98. U.S.—Metropolitan Life Ins. Co. 

V. Richardson, D.C.La., 27 F.Supp. 
791, 795, quoting OozpuB Juxls. 

32 C.J. p 979 note 54. 

99. U.S.—^Metropolitan Life Ins. Co. 
V. Richardson, supra, quoting Cor¬ 
pus Juris. 

N.M.—Gendron v. Calvert Fire Ins. 
I Co., 143 P.2d 462, 47 N.M. 848. 
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made may be enforced in the state of the forum, al¬ 
though contrary to its public policy.i If a policy 
is not valid by the law of the state where it was ex- 
^ecuted, it will not be enforced by the courts of an¬ 
other state.2 

A contract made within the state by a foreign 
corporation is governed by the laws of the state, 
regardless of whether or not the company has com¬ 
plied with the requirements imposed on foreign in¬ 
surance companies by its statutes.^ 

Particular matters as to life policies. In accord¬ 
ance with these rules, the law of the state where 
the contract of insurance was made may govern as 
to the validity, nature, and interpretation of a sui¬ 
cide clause in a life insurance policy^^he assign- 
ability of such a policy,the effect of a misrepre¬ 
sentation Jxi the application for, or negotiation of, 
a policy/and as to the surrender value of a lapsed 
policy.7 An assignment of such a policy is governed 
by the law of the place where the assignment was 
made,8 even though the policy stipulates that the 
place of the contract shall be the place where it was 
made.® 

Questions relating to the forfeiture or cancella- 

RI.—^Farrell v. Employers' Liability 
Asaur. Corporation, 168 A. 911, 64 
RL 18. 

82 aj. p 979 note 55. 

A waflferia^ policy cannot be en¬ 
forced In a state In which such poli¬ 
cies are against public policy, al¬ 
though valid In the state where ex¬ 
ecuted,—McDennott V. Prudential 
Ins. Co., Com.Pl., 7 Kulp, Pa., 246— 

37 C.J. p 365 note 77. 

L Ky.—Union Cent. Life Ins. Co, v. 

Barnes, 194 S.W. 339, 176 Ky. 364 
—Clarey v. Union Cent Life Ins. 

Co., 136 S.W. 1014, 143 Ky 640 
33 L.R.A.,N.S.. 881. 

2. Ky.—Ford v. Buckeye State • Ins. 

Co., 6 Bush 133, 99 Am.D. 668*. 

3. U.S.—Corley v. Travelers' Protec¬ 
tive Aas’n, Ky., 106 F. 864, 46 C. 

C.A. 278. 

Mass.—Thwlng v. Great Western Ins. 

.Co., Ill Mass. 93, 

4 . Mo.—^Parker , v. iBtna Life Ins. 

Co., 232 S.W. 708, 289 Mo. 42. 

87 C.J. p 864 note 76. 

5. U.S.—Missouri State Life Ins. 

Co.. V. Langreder, C.C.A.I11.. 87 F. 

2d 586. 

37 C.J. p 366 note 88. 

6- U.S.—^Mutual Life Ins. Co. of 
New York v. Schafer, D.C.Wash., 

50 F.Supp. 921. 

Ga.—John Hancock Mut Life Ins. 

Co. v. Yates, 190 S.E. 660, 184 Ga. 

■ 42, conforming to 67 S.Ct 129, 299 
U.S. 178, 81 L.Ed. 106, reversing 
186 S;H. 268, 182 Ga. 218, affirm¬ 
ing 179 S.B. 239, 60 Ga.App. 713, 


tion of life insurance policies ordinarily are gov- 
erned by the law of the state in which the contract 
is made,10 especially where the application or policy 
provides that the contract is to be construed by the 
laws of that state.n although a general declaration 
in the policy that it is to be so construed does not 
make such laws applicable if it conflicts with an 
express stipulation in the policy. 1® Thus a statute 
providing that a policy cannot be forfeited or lapsed 
for the nonpayment of premium or interest without 
a prescribed written notice to insured governs as 
to contracts of insurance made in the state with res¬ 
idents of other states,« but does not apply to a 
contract made in another state,i* unless it is ren¬ 
dered applicable by an express provision of the con- 

tract.i6 

The construction of a clause as to incontestability 
has been held to be governed by the law of the 
state where the policy was delivered.18 ■ 

Special damages; attorney's fees. A statute of 
the state in which an insurance contract is made, 
providing for the allowance of special damages or 
attorney’s fees, may be enforced in another state 
but such a statute of one state cannot be enforcW 


certiorari granted 67 S.Ct. 20, 299 
U.S. 626, 81 L.Ed. 886, and con¬ 
formed to 191 S.B. 892, 65 Ga.App. 
771. 

Mo.—Prentiss v. Illinois Life Ins. 
Co., 226 S.W. 696. 

H.L—^Leonard v. State Mut. Life 
Assur. Co., 61 A. 62, 27 RL 121, 114 
Am.S.R 80, granting reargument 
61 A. 1049, 24 RL 7, 96 Am.S.R 
698. 

Control by law of forum see supra 9 
51. 

Babstoatlve law 
In action on life policy Issued and 
delivered in one state, the courts of 
another state would be bound by the 
law of the first state for determin¬ 
ing materiality of misrepresentation 
in application if rule was of substan¬ 
tive law, but would not be bound if 
rule was of evidence.—Chamberlain 
V. National Life & Accident Ins. Co., 
76 S.W.2d 628, 256 Ky. 648. 

Ky.—Washington Life Ins. Co, v. 
Glover, 78 S.W. 146, 25 Ky.L. 1327. 
32 C.J. p 366 note .76, 

8, U.S.—New York Life Ins. Co. v. 
Uunlevy, Cal., 214 F. 1 ,. 180 C.C.A. 
473, affirmed 86 S.Ct. 613, 241 U.S. 
618, 60 L.Bd. 1140. 

37 C.J. p 865 note 86, 

9. U.S.—^Russell V. Grigsby, 'tenn., 
168 F. 677, 94 C.C.A. 61, reversed 
on other grounds 32 S.Ct. 58, 222 
U.S. 149, 66 L.Ed. 183, 86 L 
S., 642. 

Stipulation as to what law governs 
generally see infra § 64. 
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, 68. 222.-'S' 


lOi U.S.—New York Life Ins. Co. v 
Levin, C.C.A.MO., 102 P.2d 403, 
Mo.—Wilson V. Illinois Life Ins. Co, 
800 S.W. 660, 221 Mo.App. 1007— 
Saunders v. Union Cent. Life Ins, 
Co., 268 S.W. 177, 212 Mo.App. 186. 
37 C.J. p 366 note 90. 

11. US.—Nederland Life Ins. Co. v. 
Meinert, Ind., 127 P. 661, 62 C.C.A. 
377, reversed on other grounds 26 
S.Ct. 16, 109 US. 171. 60 L.Ed. 139. 
4 Ann.Cas. 480. 

37 C.J. p 366 note 91. 

Stipulation as to what law governs 
generally see infra 9 54. 

12 , U.S.—Mutual Life Ins. Co. v. 
Hill, Wash., 24 S.Ct. 638, 193 U.S. 
661, 48 L.Ed. 788, reversing 118 F. 
708, 56 aC.A. 536. 

37 C.J, p 366 note 92. 


V. U. S. Life 
663, 123 lows 


13. Iowa.—Summitt 
Ins. Co., 99 N.W. 

681. 

37 C.J. p 366 note 93. 

14. US.—New York Mutual Life Ins 
Co. V. Cohen, Wash., 21 S.Ct. 108 
179 U.S. 262, 46 L.Ed. 181, revers 
ing 97 F. 985, 38 C.UA. 696. 

87 C.J, p 366 note 94. 

15. Tex.—Metropolitan Life Ins. Co 
V. Bradley, 82 S.W. 1031, 98 Tex 
230, 68 L.R.A. 609, reversing, Civ 
App., 79 S.W. 367. 

^ Mo.—Lavelle v. Metropolitan 
Life Ins. Co., 288 S.W.‘ 604, 209 Mo. 
App. 330. 

17. Mo.—Lowry v. Fidelity-Phenix 
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on an insurance contract made and to be performed where it was delivered and the iiret premium, w the 
in another State.1? premiums generally, were paid. 

be Where Contract Deemed Made What constitutes the place of contracting, in the 

A contract of Insurance la deemed to have been made Particular case, is determined by the law of the 
In the state where the last act was done which was forum.^S In legal contemplation a contract of in¬ 
necessary to create the contract. Common views are surance is made in the state where the last act is 
that the contract was made or completed at the place j ^ ^ ^ j 

where the application was accepted by the insurer, or that is necessary to create the contract and 

where the policy was delivered, or delivered and accepted, give it legal effect as such, 20 in the absence of the 


Fire Ins. Co.. 272 S.W. 79. 219 Mo. 
App. 121. 

88 C.J. p 160 note 6. 

Law of forum as controlling see su¬ 
pra S 51. 

Law of place of performance as con¬ 
trolling see infra § 63. 

Statute unenforceable outside of 
state as penal see supra 5 60. 

18. Mo.—Thompson v. Traders' Ins. 
Co.. 68 S.W. 889. 169 Mo. 12—Ay¬ 
ers V. Continental' Ins. Co.. App.» 
217 S.W. 660. 

19. U.S.—^Harry L. Sheinman & Sons 
V. Scranton Life Ins. Co.. C.C.A. 
Pa., 125 P.2d 442. affirming, ID.C., 
89 P.Supp. 898—Bowen v. New 
York Life Ins. Co., D.C.Mo., 83 F. 
Supp. 705. affirmed C.C.A.. 117 F. 
2d 298, certiorari denied 61 S.Ct 
1102. 313 U.S. 683. 85 L.Ed. 1689. 

Mo.—O’Maley v.. Northwestern Mut. 
Life Ins. Co., 96 S.W.2d 862, 231 
Mo.App. 39. followed in 96 aw.2d 
869, two cases, and 95 S.W.2d 860. 
certiorari denied Northwestern 
Mut Life Ins. Co. v. O'Maley, 67 S. 
Ct no, 299 U.S. 686, 81 L.Ed. 431. 
Rule as to contracts generally see 
Conflict of Laws 9 9a text and 
note 93. 

80. U.S.—^New York Life Ins. Co. v. 
Chapman. C.C.A.MO., 132 F.2d 688. 
certiorari denied 63 S.Ct 1168, 319 

U. S. 749. 87 L.Bd. 1704—Order of 
United Commercial Travelers of 
America vl Melnsen. C.C.A,Mo., 131 
F.2d 176, affirming, D.C., Melnsen 

V. Order of United Commercial 
Travelers of America, 43 P.Supp. 
756—Prudential Ins. Co. of Ameri- 
'ca. V. Carlson, C.C.A.Ean.. 126 F.2d 
607—^Harry L. Sheinman & Sons v. 
Scranton Life Ins. Co.. C.C.A.Pa., 
126 F.2d 442, affirming. D.C.. 89 F. 
Supp. 898—Ruhlin v. New York 
Life Ins. Co.. C.C.A.Pa., 106 F.2d 
921. certiorari denied 60 S.Ct 469, 
809 U.S. 666. 84 L.Ed. 1005, rehear¬ 
ing denied 60 S.Ct 688. 809 U.S. 
696, 84 L.Ed. 1086—Myers v. Ocean 
Accident & Guarantee Corporation, 
C.C.AJ^.C., 99 F.2d 486, affirming, 

U. C.. Ocean Accident & Guarantee 
Corporation v. Myers, 22 P.Supp. 
460—Metropolitan Life Ins. Co. v. 
Cohen, C.C.A.Vt, 96 F.2d 66—Niel¬ 
sen V. General American Life Ins. 
Co.. aC.A.N.M.. 89 .P.2d 90, 110 A. 
L.R. 1133—New York Life Ins. Co. 

V. Webber,. aC.A.Masa, 60 P.2d 22. 
certiorari denied Webber v. New 


York Life Ins. Co.. 58 S.Ct 221,' 
287 U.S. 662, 77 L.Bd. 672—Con¬ 
nor V. Excess Ins. Co. of America, 
C.C.A.N.J., 61 F.2d 626, certiorari 
dismissed Excess Ins. Co. of Amer¬ 
ica V. Connor, 62 S.Ct 201, 284 

U. S. 692. 76 L.Ed. 584, and va¬ 
cated and set aside on other 
grounds. C.C.A., Connor v. Excess 
Ins. Co. of America. 64 P.2d 1077 
—^Hare & Chase v. National Surety 
Co., D.C.N.Y.. 49 P.2d 447, affirmed. 
C.C.A.. 60 F.2d 909, certiorari de¬ 
nied 53 S.Ct 222. 287 U.S. 662, 77 
L.Ed. 672—^Abbott v. .ffltna Casual¬ 
ty & Surety Co.. D.C.Mo., 42 P. 
Supp. 798, affirmed. C.C.A., JBtna 
Casualty & Surety Co. v. Abbott, 
180 P.2d 40—^Denton v. Travelers 
Ins. Co., D.C.Md.. 26 F.Supp. 666 
—^Martin v. Zurich General Acci¬ 
dent & Liability Ins. Co., D.C.R.I., 
18 F.Supp. 162, vacated on other 
grounds, C.C.A., 84 P.2d 6, certio¬ 
rari denied Zurich General Acci¬ 
dent & Liability Ins. Co. v. Martin, 
67 S.Ct 48. 299 U.S. 679, 81 L.Bd. 
427. 

Ark.—Massachusetts Protective 
Ass'n of Worcester, Mass. v. Oden, 
56 S.W.2d 425, 186 Ark. 844. 

Cal.—Plittner v. Equitable Life As- 
sur. Soc. of the United States, 157 
P. 680, 30 Cal,App. 209. 

Ill.—^Hartllep Transit Co., for Use of 
Snow V. Central Mut Ins. Co. of 
Chicago, 6 N.E.2d 879. 288 Ill.App. 
140. 

Ind.—Travelers Ins. Co. v. Evlston, 
87 N.E.2d 810, 110 IndLApp. 143. 

Ky.—Continental Assur. Co. v. Hen¬ 
son, 181 S.W.2d 481—Sovereign 
Camp of Woodmen of the World 

V. Havas, 290 S.W. 690, 217 Ky. 
846. 

Md.—Sun Ins. Office, Limited, of 
London v. Malleck, 163 A. 36, 160 
Md. 71. 

Miss.—^Hartford Accident & Indem¬ 
nity Co. V. Delta & Pine Land Co., 
160 So. 206, 169 Miss. 196, reversed 
on other grounds 54 S.Ct. 634, 292 
U.S. 143, 78 L.Bd. 1178, rehearing 
denied 54 S.Ct 772, 292 U.S. 607, 
78 L.Ed. 1468. 

Mo,—^Bearup v. Equitable Life Assur. 
Soc. of U. S., 172 S.W.2d 942, 361 
Mo. 326—Yeats v, Dodson, 127 S. 

W. 2d 662, 345 Mo. 196, modified 
on other grounds 138 S.W.2d 1020, 
845 Mo. 196—Kellogg v. National 
Protective Ins. Co., Apix, 165 S.W. 
2d 512, transferred, see 148 S.W.2d 
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761, 347 Mo. 663—Fields v. Equlta- 
ble Life Assur. Soc. of U. S., App., 
118 S.W.2d 521, 524, citing Oorpns 
Juris—Limbaugh v. Monarch Life 
Ins. Co., Springfield. Mass., App., 84 
S.W.2d 208—Weed v. Bank Sav. 
Life Ins. Co., App., 24 S.W.2d 65^ 
—Grant v. North America Ben. 
Corporation of Springfield, Ill., 8 
S.W.2d 1048, 228 Mo.App. 104— 
Saunders v. Union Cent. Life Ins. 
Co., 258 S.W. 177, 212 Mo.App. 186. 
Ohio.—^Equitable Life Ins. Co. of 
Iowa V. Gerwick. 197 N.B. 928, 60* 
Ohio App. 277. 

Or.—Lane v. Brotherhood of Locomo¬ 
tive Bnginemen and Firemen. 73 P: 
2d 1396, 167 Or. 667. 

Tex.—^Metropolitan Life Ins. Co. v.. 
Greene, Clv.App., 93 S.W.8d 1241 
—^Atlas Life Ins. Co. v. Standlfer, 
Clv.App., 86 S.W.2d 862, error re¬ 
fused—National Life & Accident 
Ins. Co. V. Smith, Clv.App., 20 S.W: 
2d 142, error refused—Pacific Mut. 
Life Ins. Co. of California v. Hale,. 
Clv.App., 267 S.W. 282. 

82 C.J. p 979 note 67. 

Signing^ 

U.S.—Order of United Commercial 
Travelers of America v. Melnsen, 

C. C.A.MO., 131 P.2d 176, affirming, 

D. C., Melnsen v. Order of United' 
Commercial Travelers of America,. 
48 F.Supp. 756. 

Delivery of poUoy to insured - 
U.S.—New York Life Ins. Co. v. 
Chapman, C.C.A.MO., 132 F.2d 688, 
certiorari denied 63 S.Ct 1168, 319 

U. S. 749, 87 L.Ed, 1704—Harry L. 
Sheinman & Sons v. Scranton Life 
Ins. Co., C.C.A.Pa.. 125 P.2d 442, af¬ 
firming. D.C., 39 F.Supp. 898— 
Martin v. Zurich General Accident 
& Liability Ins. Co., C.C.A.R.I.. 84 
P.2d 6, vacating, D.C., 13 P.Supp. 
162, certiorari denied Zurich Gen¬ 
eral Accident & Liability Ins. Co. 

V. Martin, 67 S.Ct 43, 299 U.S. 679, 
81 L.Ed. 427—New York Life Ins. 
Co. V. Webber, C.C.A.Mass., 60 P.2d 
22, certiorari denied Webber v: 
New York Life Ins. Co., 53 S:Ct. 
221, 287 U.S. 662, 77 L.Ed. 672. 

Cal.—^Blalr v. New York Life- Ins. 
Co., 104 P.2d 1076, 40 Cai.App.2d' 
494. 

Miss.—^Hartford Accident & Indem¬ 
nity Co. V. Delta & Pine Land' Co.,. 
188 So. 689. 

Mo.—Weed v. Bank Sav. Life- Ins. 
Co., App., 24 S.W.2d^66»^-Mayhew' 
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expression of a contrary intent by the parties 
and it has been said that this last act is delivery of 
the policy to insured and payment of the first pre¬ 
mium by him.22, Also it is held that the contract 
was made or completed at the place where the policy 


was delivered and the first premium paid, or where 
the premiums generally were paid,23 particularly 
where the application or the policy contains a stipu¬ 
lation to that effect,24 or at the place ^where the 
application was accepted by insurer.25 / So, too, it 


V. Mutual Life of Illinois. 266 S. 

W, 1001, 217 Mo.App. 429—Johnson 

V, American Cent. Life Ins. Co. of 
Indianapolis, Ind.. 249 S.W. 116, 212 
Mo.App. 290. 

Tex.—^American Nat. Ins. Co. v. 
Smith, Civ.App., 13 S.W.2d 720. er¬ 
ror refused. 

AooeptBBLOo of poUey hy Insured 
U.S.—^Abbott V. .®tna Casualty & 
Surety Co., B.C.Md.. 42 F.Supp. 793,' 
affirmed, C.C.A., Mtno, Casualty & 
Surety Co. v. Abbott, 130 F.2d 40. 
Delivery and aooei^taiLoe of poUoy 
Mo.—Grant v. North American Ben. 
Corporation of Sprlngrfleld, Ill., 8 S. 

W. 2d 1043, 223 Mo.App. 104. 

32 C.J. p 979 note 60—26 C.J. p 39 

note 3. _^ 

payment of first preanlTmi 
U.S.—Fauitable Life Assur. Soc. of 
U. S. V. Nlkolopulos, C.C.A.N.J., 
86 F.2d 12, certiorari denied 67 S. 
Ct. 436. 800 U.S. 660, 81 L.Ed. 
869. 

Disuance of premium receipt 

Mo.—Kelloggr V. National Protective 
Ins. Co., App., 165 S.W.2d 512, 
transferred, see 148 S.W.2d 761, 
847 Mo. 553. 

Hellvezy of fidelity bond by mall 
Mo.—Tuthlll V. Fidelity & Deposit 
Co. of Maryland, App., 119 S.W.2d 
468. 

Iioan agreements 

U.S.—^Mutual Life Ins. Co. of New 
York V. Lleblng, Mo„ 42 S.Ct. 467, 
269 U.S. 209, 66 L.Bd. 900, affirm¬ 
ing Lieblng v. Mutual Life Ins. { 
Co. of New York. 226 S.W. 897, | 
and leave to present petition for 
rehearing granted Mutual Life Ins. 
Co. of New York v. Lleblng, 42 
S.CL 588—New England Mut Life 
Ins. Co. of Boston, Mass., v. Olln, 
C.C.A.Md.. 114 F.2d 131, certiorari 
denied Olln v. New England Mut 
Life Ins. Co. of Boston, Mass., 61 
S.Ct 612, 812 U.S. 686, 86 L.Ed. 
1128. 

Mo.—^Lleblng v. Mutual Life Ins. Co. 
of New York, 207 S.W. 280, 276 Mo. 
118. 

performance of last act in another 

state 

“If a citizen of this state makes 
application for an Insurance contract 
and, under the- clear terms of such 
application. It Is shown that the last 
act necessary to create the contem¬ 
plated contract is to be performed 
in another state, then the courts of 
this state must apply the law of 
the foreign state when said law Is 
duly plead and asked to be ap¬ 
plied.”—^Fields V. Baultable Life As- 


sur. Soc. of U. S., Mo.App., 118 S.W. 
2d 521, 624. 

81. Mo.—^Limbaugh v. .Monarch Life 
Ins. Co., Springfield, Mass., App., 

• 84 S.W.2d 208. 

22. U.S.—Ruhlln v. New York Life 
Ins. Co., C.C.A.Pa.. 106 P.2d 921, 
certiorari denied 60 S.Ct. 469, 309 

U. S. 656, 84 L.Ed. 1006, rehearing 
denied 60 S.Ct. 588, 809 U.S. 696, 
84 L.Ed. 10S6. 

23. U.S.—Mutual Benefit Health & 
Accident Ass’n v. Kennedy, C.C.A 
Ala., 140 P.2d 24—Equitable Life 
Assur. Soc. of U. S. v. Aaron, C.C. 
A, Ohio, 108 F.2d 777—Connecticut 
General Life Ins. Co. v. Boseman, 
C.C.ATex., 84 P.2d 701, certiorari 
granted Boseman v. Connecticut 
General Life Ins. Co., 67 S.Ct. 812, 
299 U.S. 637, 81 L.Ed. 895, affirmed 
67 S.Ct. 686 , 301 U.S. 196, 81 L. 
Ed. 1036, 110 A.L.R, 732—Connor 

V. Excess Ins. Co. of America, C.C. 
A.N.J., 61 F.2d 626, certiorari dis¬ 
missed Excess Ins. Co. of America 
V. Connor, 62 S.Ct 201, 284 U.S. 
692, 76 L.Ed. 684, and vacated and 
set aside on other grounds, C.C.A, 
Connor v. Excess Ins. Co. of Amer¬ 
ica. 54 F.2d 1077—Pilot Life Ins. 
Co. V. Owen, C.C.A.S.C., 31 P.2d 
862—^Landry v. Mutual Life Ins. 
Co. of New York, D.C.Leu, 64 F. 
Supp. 366—Metropolitan Life Ins. 
Co. y. Haack, D.C.La., 50 F.Supp. 65 
—Prudential Ins. Co. of America v. 
Petrll, D.C.Pa., 43 F.Supp. 768 — 
Monahan v. New York Life Ins. 
Co., D.C.Okl., 26 F.Supp. 869, af¬ 
firmed, C.C.A, Monahan v. Mutual 
Life Ina Co. of New York, 108 F.2d 
841—^New England Mut Life Ins. 
Co. V. Spence, D.C.N.Y., 26 F.Supp. 
638, reversed on other grrounds, C. 
C.A, 104 P,2d 666 , 126 A.L.R 1281 
—^New York Life Ins. Co. v. Mal¬ 
loy, D.C.N.H., 21 F. Supp. 1001, 
reversed on other grounds, C.C.A., 
Malloy V. New York Life Ins. Co., 
103 F.2d 439, certiorari denied New 
York Life Ins. Co. v. Malloy, 60 
act 86 , 308 U.S. 672, 84 L.Ed. 
480—^Palmquist v. Standard Acci¬ 
dent Ins. Co., D.C.Cal., 8 F.Supp. 
366. 

Ark.—John Hancock Mut. Life Ins. 
Co. V. Ramey, 140 S.W.2d 701, 200 
Ark. 636—Massachusetts Protec¬ 
tive Ass*n of Worcester, Mass., v. i 
Oden, 66 S.W.2d 426, 186 Ark. 844. 
Ind.—Travelers Ins. Co. v. Bvlston, 
37 N.E.2d 310, 110 IndLApp. 148— 
Waddell V, New England Mut Life 
Ins. Co. of Boston, Mass., 147 N.E. 
816, 83 Ind.App. 209. 

Md.—Sun Ins. Office, Limited, of Lon- 
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don V. Malllck, 153 A. 35, 160 Md. 
71. 

Miss.—Gollghtly v. New York Life 
Ins. Co., 191 So. Ill, 186 Miss. *698. 
Neb.—Stephan v. Prairie Life Ins. 

Co., 203 N.W. 626, 113 Neb. 469. 
N.Y.—Bradford v. Utica Mut. Ins. 

Co., 39 N.Y.S.2d 810, 179 Misc. 919. 
Ohio.—Equitable Life Ins. Co. of 
Iowa v. Gerwick, 197 N.E. 923, 50 
Ohio App. 277. 

Okl.—^Pendleton v. Great Southern 
Life Ins. Co., 273 P. 1007, 136 Okl. 
40. 

R.I.—^Keenan v. John Hancock Mut. 
Life Ins. Co. of Boston, Masa, 146 
A 401, 50 R.I. 158. 

Tex.—^National Life & Accident Ins. 
Co. V. Smith, Civ.App., 20 S.W'.2d 
142, error refused. 

Wis.—Flshbeck v. New York Life 
Ins. Co., 192 N.W. 170, 179 Wis. 
369. 

SM. U.S.—Ruhlin v. New York Life 
Ins. Co., C.C.A.Pa., 106 F.2d 921, 
certiorari denied 60 S.Ct 469, 809 
! U.S. 656, 84 L.Ed. 1005, rehearing 
I denied 60 S.Ct 688 , 809 U.S. 696, 
84 L.Ed. 1035—Mutual Trust Life 
Ins. Co. V. Ossen, C.C.AN.Y., 77 
F.2d $17, certiorari denied Ossen v. 
Mutual Trust Life Ina Co., 66 
S.Ct 136, 296 U.S. 616, 80 L.Ed. 
437—^Nonantum Inv. Co. v, Mary¬ 
land Casualty Co., C.C.A.Mass., 56 
F.2d 329—^Fountain & Herrington 
V. Mutual Life Ins. Co. of New 
York, C.C.AN.C., 66 F.2d 120— 
Laventhal v. New York Life Ins. 
Co., D.C.MO., 40 F.Supp. 167. 

La.—Cod V. New York Life Ins. Co., 
99 So. 871, 165 La. 1060. 

Mo.—^Fields V. Equitable Life Assur. 

Soc. of U. S., App., 118 S.W.2d 621. 
Tex.—^Atlas Life Ins. Co. v. Stand- 
fler, Civ.App., 86 S.W.2d 852, error 
dismissed. 

32 C.J. p 980 note 66 . 

25. U.S.—^Metropolitan Life Ins. Co. 
V. Cohen, C.C.A.Vt.. 96 F.2d 66 — 
Bowen V. New York Life Ins. Co., 
D.C.MO., 88 F.Supp. 705, affirmed. 
C.C.A, 117 F.2d 298, certiorari de¬ 
nied 61 S.Ct 1102, 313 U.S. 583, 85 
L.Ed. 1639. 

Mo.—Bearup v. Equitable Life Assur. 
Soc. of U. a, 172 .aW.2d 942, 861 
Mo. 326—Llmbaugh y. Monarch 
Life Ins. Co.. Springfield, Mass., 
App., 84 S.W.2d 208—Pickett v. 
Equitable Life Assur. Soc. of U. 
S., App., 27 S.W.2d 462. 

N.J.—^Lloyd V. Massachusetts Acci¬ 
dent Co., 6 A2d.312, 126 N.JJSq. 
320—^Prudential Ins. Co. v. Mllonas, 
179 A 107, 118 N.J.Eq. 848. 

“The final act which made the 
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has been held that the contract is made at the place | cepted,^^ or at the place where it was issued, ^7 or 
where the policy is delivered, or delivered and ac- 


transaction a blndlngr contract upon 
the parties, was the acceptance of 
the application. Until this took 
place. It was a mere proposition ten¬ 
dered, to be accepted or rejected. 
The contract was consummated when 
the company acted upon the proposal 
and Issued the policy, for then the 
minds of the parties had met and 
agreed.”—^Beneo v. Tesler, 7 P. 829, 
331, 12 Or. 40.‘ 

A^eemant held unaanblgiious 
Agreement contained In receipt for 
first premium payment that policy 
should take effect as of date of re¬ 
ceipt provided applicant was, on such 
date, in opinion of Insurer’s author¬ 
ized officers in New York, an Insura¬ 
ble risk and application, taken In 
Missouri, was otherwise acceptable, 
contained no amblgrulty that must be 
resolved In favor of Insured, with 
respect to place of completion of In¬ 
surance contract as determining 
whether contract was governed by 
Missouri or New York law.—^Bearup 
V. EcLultable Life Assur. Soc. of U. 
S.. 172 S.W.2d 942, 351 Mo. 326. 

26. U.S.—Mutual Life Ins. Co. of 
New York v. Johnson, Va., 56 S. 
Ct 164, 293 U.S. 336, 79 L.Ed. 
398, affirming, C.C.A., Johnson v. 
Mutual Life Ins. Co. of New York, 
70 P.2d 41, certiorari granted Mu¬ 
tual Life Ins. Co. of New York v. 
Johnson, 66 S.Ct 86 , 293 U.S. 640, 
79 L.Bd. 646—New York Life Ins. 
Co. V. Levine. C.C.A.Pa.. 138 P. 
2d 286—Harris v. Pacific Mut. Life 
Ins. Co. of California, C,C,A.N.M., 

' 137 P.2d 272—^Harry L. Sheinman 

& Sons V. Scranton Life Ins. Co., 

C. C.APa., 126 F.2d 442, affirming. 

D. C., 39 P.Supp. 398—Ruhlln v. 
New York Life Ins. Co., C.C.A.Pa., 
106 F.2d 921, certiorari denied 60 
S.Ct. 469, 309 U.S. 666 , 84 L.Ed. 
1006, rehearing denied 60 S.Ct 
588, 309 U.S. 695, 84 L.Ed. 1036— 
Nielsen v. General American Life 
Ins. Co., C.C.A.N.M.. 89 F.2d 90, 
110 A.L.R. 1183—Campbell v. Busi¬ 
ness Men's Assur. Co., D.C.Mo., 81 
F.2d 671, affirmed, C.C.A., Business 
Men’s Assur. Co. of America v. 
Campbell, 82 F.2d 995, certiorari 
denied Business Men’s Assur. Co. 
V. Campbell, 50 S.Ct 40, 280 U.S. 
694, 74 L.Ed. 642—Black v. Paolflc 
Mut Life Ins. Co., D.C.Ark., 81 F. 
Supp. 805—^Dorman -v. John Han¬ 
cock Mut. Life Ins. Co. of Boston. 
Mass., D.C.CaI., 26 F.Supp. 889, 
affirmed, C.C.A., John Hkncock Mut. 
Life Ins. Co. of Boston, Mass. v. 
Dorman, 108 F.2d 220—Denton v. 
Travelers Ins. Co., D.CXMd., 25 F. 
Supp. 666 —Jefferls v. London As¬ 
sur. Corporation, D.C.Del., 16 F. 
Supp. 590—^Lando v. Equitable Life 
Assur. Soc. of U. S., D.C.Cal., 11 F. 


Supp. 729, affirmed, C.C.A.. 84 F.2d 
640. 

Ark.—^Massachuetts Protective Ass’n 
I of Worcester, Mass., v. Oden, 66 
S.W.2d 426, 186 Ark. 844. 

Conn.—Cain v. American Policyhold¬ 
ers Ins. Co.. 183 A. 403. 120 Conn. 
646. 

Ill.—^Hartllep Transit Co., for Use of 
Snow V. Central Mut Ins. Co. of 
Chicago. 5 N.B.2d 879, 288 Ill.App. 
140. 

Ky.—Continental Assur. Co. v. Hen¬ 
son. 181 S.W.2d 431, 297 Ky. 764. 
Mo.—^Bolln V. Soverelgm Camp, W. O. 
I W., App., 112 S.W.2d 682, 586, clt- 
! Ing Corpus Jmds^—^Weed v. Bank 
I Sav. Life Ins. Co., App., 24 S.W.2d 
668 —^Mayhew v. Mutual Life of 
I Illinois, 266 S.W. 1001, 217 Mo.App. 
j 429—^Hanna v. uEtna Life Ins. Co., 
268 S.W. 626, 217 Mo.App. 261. 

N.Y.—^U. S. Mortgage & Trust Co. v. 
Ruggles, 179 N.E. 260. 268 N.Y. 
82. 79 A.L.R. 802, affirming 248 N. 
Y.S. 626, 232 App.Div. 9, which re¬ 
versed 244 N.Y.S. 56. 137 Misc. 895 
—Brassell v. John Hancock Mut. 
Life Ins. Co. of Boston, Mass., 236 
N.Y.S. 196, 134 Misc. 274. 

S.D.—^Lemon v. Prudential Ins. Co. 
of America, 269 N.W. 90, 64 S.D. 
588. 

Tex.—^National Life & Accident Ins. 
Co. V. Smith, Civ.App., 20 S.W.2d 
142, error refused—American Nat. 
Ins. Co. V. Smith, Civ.App., 13 S.W. 
2d 720, error refused. 

82 C.J. p 979 note 60—26 C.J. p 1092 
note 86—26 C.J. p 39 note 8. 
Delivery and acceptcmce of policy 
generally see infra §§ 263-266. 

Xdfa insurance 

"Most of the authorities have held 
. . . that life insurance policies 
are made In the state of delivery 
and consequently are governed by the 
laws of that state."—^Ruhlln v. New 
York Life Ins. Co., C.C.A.Pa., 106 F. 
2 d 921, 923, certiorari denied 60 

S.Ct. 469, 309 U.S. 656, 84 L.Ed. 1006, 
rehearing denied 60 S.Ct. 688, 809 
U.S. 695, 84 L.Ed. 1086. 

Place of execution not controlling 

(1) "A contract of insurance is 
made, not where the policy was ex¬ 
ecuted, but where it was in fact de¬ 
livered.”—^Pink V. A. A. A. Highway 
Express, 13 S.E.2d 337, 344, 191 Ga. 
502, 137 A.L.R, 934, certiorari grant¬ 
ed 61 S.Ct. 1096, 313 U.S. 555, 86 L. 
Ed. 1617, affirmed 62 S.Ct. 241, 314 
U.S. 201, 86 UEd. 152, 137 A.L.R. 967, 
rehearing denied 62 S.Ct. 477, 314 
U.S. 716, 86 L.Ed. 570. 

(2) Where application for life In¬ 
surance was made in one state, and 
the policy was delivered, and first 
premium was paid, in that state, the 
policy' was a contract ■ of -that state, 

511 


although executed in another state.— 
Prudential Ins. Co. of America v. 
Petrll, D.C.Pa., 48 F.Supp. 768. 

<3) Where the policy Is signed 
and delivered, and the premiums paid 
in the state where Insured resides, 
the contract is governed by the laws 
of that state, although insurer is a 
foreign corporation and the policy 
was executed at Its home office.— 
Continental Casualty Co. v. Owen, 
131 P. 1084, 38 Okl. 107. 

Delivery of group insurance oertifl- 
oate 

( 1 ) Group policy which, as between 
insurer and employer, was a contract 
of a particular state became effec¬ 
tive as to insured employee when 
certificate was delivered, and was 
governed by laws of state where 
such delivery was made.—^Metropoli¬ 
tan Life Ins. Co. v. Greene, Tex.Civ. 
App., 93 S.W.2d 1241. 

( 2 ) Delivery to Texas employee of 
insurance certificate Informing him 
of protection to which he was enti¬ 
tled under group policy, which had 
been in effect for some time and did 
not include certificate among doc¬ 
uments constituting insurajice con¬ 
tract, was held to have no bearing 
on the question whether Pennsylva¬ 
nia law or Texas law governed as to 
notice of claim, where the policy 
provided that it was governed by 
the Pennsylvania law.—^Bosezncm v. 
Connecticut General Life Ins. Co., 
Tex, 57 S.Ct. 686 , 801 U.S. 196, 81 
L.Bd. 1086, 110 AL.R. 782. affirming, 
C.C.A, Connecticut General Life Ins. 
Co. V. Boseman, 84 P.2d 701, certio¬ 
rari granted Boseman v. Connecticut 
General Life Ins. Co., 67 S.Ct. 812, 
299 U.S. 537, 81 L.Ed. 896* 

Loan contract 

Mo.—^Lieblng v. Mutual Life Ins. Co. 
of New York, 207 S.W. 280, 276 Mo. 
118. 

27. U.S.—Gates v. General Casualty 
Co. of America, C.C.A.Cal., 120 F. 
2d 926—^Franklin Life Ins. Co. v. 
Critz, C.C.A.MIsa., 109 F.2d 417* 
certiorari denied 60 S.Ct. 724. 309 

U. S. 684, 84 L.Ed. 1027—John Han¬ 
cock Mut. Life Ins. Co. of Boston, 
Mass. V. Dorman, C.C.A.CaI., 108 
F. 2 d 220, affirming, D.C.. Dorman 

V. John Hancock Mut. Life Ins. Co. 
of Boston, Mass., 26 F.Supp. 889— 
Shaw V. U. S. Fidelity & Guaranty 
Co., C.C.A.N.J., 101 P.2d 92—Pink 
V. Georgia Stages, D.C.Ga., 35 F. 
Supp. 437. 

CaL—^Frltz v. Metropolitan Life Ins. 
Co.. 123 P.2d 622, 50 Cal.App.2d 
676. 

Conn.—Cain v. American Policyhold¬ 
ers Ins. Co., 183 A 403, 120 Conn. 
646. 

Ill.—^Moscov V. Mutual Life Ins. Co. 
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where it is issued and delivered,28 or issued and i ated and delivered,or executed,22 or executed and 
accepted,22 or applied for and delivered,2^ or negoti- | issued,®^ or executed and delivered,®^ or where the, 


of New York, 50 N.E.2d 970, 320 
I11.APP. 281, affirmed 56 N.E.2d 
399, 387 Ill. 878.* 

Iowa.—Hagan v. Provident Life & 
Accident Ins. Co., 229 N.W. 702. 
209 Iowa 1075. 

La.—^Elcher-Woodland Co. v. Buffalo 
Ins. Co. of New York, 8 So.2d 268, 
198 La. 38. 

Mass.—Lee v. New York Life Ins. 

Co.. 38 N.E.2d 333. 310 Maas. 370. 
Mo.—^Mutual Life Ins. Co. of New 
York V. Wlegmann, 256 S.W. 505, 
214 Mo.App. 64—^Brunswick v. 
Standard Accident Ins. Co. of De¬ 
troit, Mich., 187 S.W. 802, 196 Mo. 
App. 651, affirmed Brunswick v. 
Standard Accident Ins. Co., 213 
S.W. 46, 278 Mo. 164, 7 A.L.R. 1213. 
N.H.—American Fidelity & Casualty 
Co. V. Sterling Exp. Co., 22 A.2d 
327, 91 N.H. 466, 187 A.L.R. 661— 
Maryland Casualty Co. v. Martin, 
189 A. 162, 88 N.H. 346. 

H.I.—^Hawkins v. Agricultural Ins. 

Co., 190 A. 868. 68 R.I. 40. 

Tenn.—Globe & Hutgers Fire Ins. Co. 
V. House, 45 S.W.2d 56, 163 Tenn. 
686—^Page v. Detroit Life Ins. Co., 
11 Tenn.App. 417—^Moak v. Conti¬ 
nental Casualty Co., 4 Tenn.App. 
287, 

Tex—Trinity Universal Ins. Co. v. 
De Martini, Clv.App., 118 S.W.2d 
901, error refused. 

"Wls.—Huroske v. Aetna Life Ins. Co. 
of Hartford, Conn., 291 N.W. 384, 
284 Wls. 394. 127 A.L.R. 1506^ 
Effect of extratenltorial coverage 
olauee 

The fact that an automobile lia¬ 
bility policy contains an extraterri¬ 
torial coverage clause does not pre¬ 
vent the application of the rule.— 
American Fidelity & Casualty Co. v. 
Sterling Exp. Co., 22 A2d 827, 91 N. 
H. 466, 137 A.L.R. 661. 

Effect of statute applying to ncnresL- 
dent 

Statute requiring motorist who has 
been In an accident to give sufficient 
■security to respond In damages for 
Injuries caused and give and main¬ 
tain proof of financial responsibil¬ 
ity In futu]>e as condition precedent 
to operation of motor vehicle in the 
state, although expressly made ap¬ 
plicable to nonresident, did not ren¬ 
der liability policy Issued in another 
state subject to provisions of such 
statute.—^American Fidelity & Casu- 
:alty Co. ▼. Sterling Exp. Co., supra. 

:28. U.S.—^Harrison v. Carroll, CC.A. 
Va., 189 F.2d 427—^Peoples Life 
Ins. Co. V. Whiteside, C.C.A.Tex, 
94 F.2d 409, certiorari denied 58 
S.Gt. 949, 304 U.S. 567, 82 L.Ed. 
1633—Illinois Bankers’ Life Ass’n 
of Monmouth, IlL, v. Talley, C.C.A. 
'Tex, 68 F.2d 4, certiorari denied 54 


S.Ct 662, 291 U.S. 686, 78 L.Ed. 
1072, rehearing denied 54 S.Ct 712, 
292 U.S. 604, 78 L.Ed. 1466—Keehn 
V. Parrish Dray Line, D.C.S.C., 63 
F.Supp. 866, reversed on other 
grounds, C.C.A., 146 P.2d 646. 

Ark.—Springfield Mut. Ass’n v. At- 
nip. 279 S.W. 16. 169 Ark. 968. 

Ean.—Stewart v. Mutual Ben. Health 
& Accident Ass’n, 9 P.2d 977, 136 
Han. 138. 

Ky.—Chamberlain v. National Life 
& Accident Ins. Co., 76 S.W.2d 628, 
266 Ey. 548. 

Mo.—Gray v.' Metropolitan Life Ins. 

Co.. App., 16J? S.W.2d 668 . . 

N.J.—Metrop^tan Life Ins. Co. v. 
Lodzlnskl, 194 A 79, 122 N.J.Eq. 
404, modifying 188 A. 681, 121 N. 
jr.Eq. 183. 

Tex—^Metropolitan Life Ins. Co. v. 
Wann, 109 S.W.2d 470, 130 Tex 400, 
116 A.L.R. 1301, reversing, Civ. 
App., 81 S.W.2d 298—Metropolitan 
Life Ins. Co. v. Greene, Civ.App., 
93 S.W.2d 1241. 

29. Conn.—^New York Life Ins. Co. 
V. Rigas, 168 A 22, 23. 117 Conn. 
437, 91 AL.R. 1122. 

Presiuaiptlon of acoeptaaioe la place 
of residence 

'"The policy was Issued In New 
York to the insured when he was a 
resident there, and it Is to be as¬ 
sumed was accepted by him there.” 
- 7 -New York Life Ins. Co. v. Rigas, 
supra. 

30. U.S.—Griffin v. McCoach, C.C.A 
Tex, 116 P.2d 261—New England 
Mut. Life Ins. Co. of Boston, Mass., 
V. Olln, C.C.A.Ind., 114 P.2d 131, 
certiorari denied Olln v. New Eng¬ 
land Mut. Life Ins. Co. of Bos¬ 
ton, Mass., 61 S.Ct. 612, 812 U.S. 
686, 86 L.Ed. 1123—^Nonantum Inv. 
Co. V. Maryland Casualty Co., C. 
C.AMass., 56 F.2d 329—^Eeehn v. 
Parrish Dray Line, D.C.S.C., 68 F. 
Supp. 856, reversed on other 
grounds, C.C.A. 146 F.2d 646— 
Monahan v. New York Life Ins. 
Co., D.C.Okl., 26 F.Supp. 869, af¬ 
firmed, C.C.A., Monahan v. Mutual 
Life Ins. Co. of New York, 108 F. 
2d 841—^Palmqulst v. Standard Ac- 

, cldent Ins. Co., D.C.Cal., 8 F.Supp. 
366. 

Ind.—^Travelers Ins. Co. v. Eviston, 
87 N.B.2d 810, 110 Ind.App. 148. 
Ky.—Continental Assur. Co. v. Hen¬ 
son, 181 S.W.2d 431, 297 Ky. 764. 
Miss.—^Hartford Accident & Indemni¬ 
ty Co. V. Delta & Pine Land Co., 
188 So. 539—Protective Life Ins. 
Co. V. Lamarque, 177 So. 16, 180 
Miss. 243. 

2^.—^Lange v. New York Life Ina 
VCo., 162 S.W. 689, 254 Mo. 488— 
Evans v. Equitable Life Assur. 
Soc. of U. S., App., 109 S.W.2d 8*80 
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—O’Maley v. Northwestern Mut. 
Life Ins. Co., 95 S.W.2d 862, 281 
Mo.App. 39, followed In 95 S.W.2d 
869, two cases, and 96 S.W.2d 860, 
and certiorari denied Northwestern 
Mut Life Ins. Co. v. O’Maley, 67 
S.Ct 110, 299 U.S. 685. 81 L.Ed. 
431—Johnson v. American Cent 
Life Ins. Co. of Indianapolis, Ind., 
249 S.W. 115, 212 Mo.App. 290. 
N.J.—Universal Ins. Co. v. Millside 
Farms, 197 A 648, 119 N.J.Law 
634—Metropolitan Life Ins. Co. v. 
Lodzinski. 194 A 79, 122 N.J.Eq. 
404, modifying 188 A 681, 121 N.J. 
Eq. 183. 

S.C.—Cantey v. Philadelphia Life 
Ins. Co., 164 S.E. 609, 166 S.C. 181. 
Tex—Ofield v. National Ben. Life 
Ins. Co., Clv.App., 293 S.W. 271— 
Pacific Mut Life Ins. Co. of Cali¬ 
fornia V. Hale. Clv.App., 267 S.W. 
282. 

Wls.—^Flshbeck v. New York Life 
Ins. Co., 192 N.W. 170, 179 Wls. 369. 
Loan agreeoneiLts 

U.S.—^New England Mut Life Ins. 
Co. of Boston, Mass., v. Olln, C.C.A. 
Ind., 114 F.2d 131, certiorari denied 
Olln V. New England Mut Life 
Ins. Co. of Boston, Mass., 61 S.Ct 
612, 312 U.S. 686, 86 L.Ed. 1123. 
Zn suit on group policy, where in¬ 
surer had pleaded law of state in 
which policy had been applied for 
and delivered, and in which individ¬ 
ual certificate had been delivered to 
Insured, policy waa to be construed 
in accordance with law of that state. 
—^Burns v. .^tna Life Ins. Co., 123 
S.W.2d 185. 284 Mo.App. 1207. 

31. U.S.—^Eqi;^table Life Assur. Soc. 
of U. S. v. Arnold, D.C.Mass., 27 P. 
Supp. 860. 

32. Mo.—^Moseley v. Victory Life 
Ins. Co., 46 S.W.2d 119, 226 Mo. 
App. 666. 

Vt—^Vermont Mut. Fire Ins. Co. v. 
Van Dyke, 166 A 906, 106 Vt 267, 
followed in Green Mountain Mut 
Fire Ins. Co. v. Van Dyke, 166 A 
909, 106 Vt 264. 

Policy executed lu exchaago 

Inteipretatlon of life policy which, 
together with Insurer’s contract of 
assumption, was executed In Mis¬ 
souri in exchange for benefit certifi¬ 
cate Issued in Kansas, was held gov¬ 
erned by laws of Missouri.—^Hart v. 
Missouri State Life Ins. Co., 79 S.W. 
2d 798, 229 Mo.App. 607. 

33. U.S.—Wheat v. White. D.aLa., 
38 F.Supp. 796. 

N.J.—Prudential Ins. Co. v. Mllonas, 
179 A 107, 118 N.J.Bq. 848. 

34. Mass.—Klefbeck v. Dous, 19 K. 
E.2d 808, 302 Mass. 888. 



44 O..J.S. 


IN8VRANCE 


§ 52 


policy is issued and the premiums or benefits are 
payable,36 or where it is applied for and the premi¬ 
ums are paid.36 The place where the application 
for insurance is made does not alone determine the 
place where the contract is made.37 

If the contract was m; 
may be deemed to have 
where the application was accepted and the policy 
was issued,38 particularly where it provides to that 
effect ;33 so, if an application made in one state was 
accepted in another state and the policy was there 
mailed to insured, the latter state may be deemed 
the place of the contract.40 

Statutory provisions. Statutes providing that a 
contract of insurance is deemed to have been made 
within the state if the application therefor was made 
therein,^^ or if it was issued to, or for the benefit 
of,^3 Qr y^^ 2 LS payable to,^® any citizen or resident of 
the state by a company doing business in the state, 
or if a premium was taken from an insured citizen 
of the state by a foreign insurance corporation, 


or if it was made throug'h an authorized agent of 
an insurance company within the state, regardless 
of where it was written, ^6 have been applied in 
several cases. A provision that all contracts of in¬ 
surance on property or lives within the state shall 
be deemed to have been made therein has also been 
applied;^® but this statute is not construed as a 
prohibition or regulation of contracts of insurance 
made in other jurisdictions,^'^ and as so applied has 

been held unconstitutional.48 

Dealing through agent. Where the policy was 
delivered or mailed to an agent for unconditional 
delivery to insured, the place of such mailing or 
delivery to the agent may be deemed the place of 
making.^® If, however, the policy thus received by 
the agent is to be delivered by him only on speci¬ 
fied conditions, the contract does not take effect un¬ 
til he delivers it to insured, and accordingly, the 
place of the contract is fixed by the place of this 
delivery, and not by the place where the policy is 
delivered to the agent or mailed to him,*60 and the 


de by^^rrespondimce, it 
been madd" ’ iir* the place 


86. U.S.—^Head v. New York Life 
Ins. Co., C.C.A.Okl.. 43 P.2d 617. 

Mo.—^Helm v. Ben Hur Life Ass’n, 
107 S.W.2d 844. 233 Mo.App. 138. 
certiorari quashed State ex rel. Ben 
Hur Life Ass'n v. Shain, 119 S.W. 
2d 236. 342 Mo. 928. 

30. Ky.—Cooper's Adm'r v. Lebus* 
Adm'rs. 90 S.W.2d 33, 262 Ky. 246. 

37- U.S.—Mutual Life Ins. Co. v. 
Hilton-Green, Fla,. 202 F. 113, 120 
C.C.A. 267. 

32 C.J. p 979 note 68. 

3^; U.S.—Minnesota Commercial 

Men’s Ass’n v. Benn. 43 S.Ct. 293, 
261 U.S. 140, 67 L.Bld. 573, re- 
versinsT Benn v. Minnesota Com¬ 
mercial Men’s ;^S8’n, 182 N.W. 999, 
149 Minn. 497-:*^011ver v. Iowa State 
Traveling Men’s Ass’n, C.C.A.Iowa, 
76 F.2d_96^ certiorari denied 66 S. 
Ut 94, 296 U.S. 682,' 80 L.Bd. 412. 

Or.—^Beneo v. Yesler, 7 P. 329, 12 Or. 

40. 

32 aj. p 979 note 59—26 C.J. p 39 
note 1. 

89. U.S.—Ruhlin v. New York Life 
Ins. Co., C.d.A.Pa., 106 F.2d 921, 
certiorari denied 60 S.Ct. 469. 809 
U.S. 656, 84 L.Ed. 1005, rehearing 
denied 60 S.Ct 688, 809 U.S. 695, 
L.Ed. 1086. 

Mo.‘—Grant v. North America Ben. 
Corporation of Springfield, Ill., 8 
3.W.2d 1048. 228 Mo.^j). 104. 

4p. U.S.—Wells V. Kansas City Life 
Ins. Co., D.aN.D., 46 F.Supp. 764, 
affirmed, C.C.A., Kansas City Life 
Ins. Co. V. Wells, ai8.JP.3d^224. 

82 C.J. p 979 note 61. -» 

41. U.S.—^Fountain & Herrington v. 

44 aj.S.-33 


Mutual Life Ins. Co. of New York, 
C.C.A.N.C., 66 F.2d 120. 

Ala.—Smith v. Penn Mut Life Ins. 

Co., 14 So.2d 690. 244 Ala. 610. 
N.C.—Pace v. New York Life Ins. 
Co.. 14 S.B.2d 411. 219 N.C. 461— 
Cordell v. Brotherhood of Locomo¬ 
tive Firemen and Bnginemen. 182 
S.E. 141. 208 N.C. 632. 

82 C.J. p 980 note 67. 

Statute held vaUd 

Ala,—Smith v. Penn Mut. Life Ins. 
Co., 14 So.2d 690, 244 Ala. 610. 
Statute held muidatory, not mere¬ 
ly directory, so that it cannot be 
overridden by the parties, as by pro¬ 
visions in the contract.—Smith v. 
Penn Mut. Life Ins. Co., supreu 
Stipulation as to what law governs 
generally see infra 9 64. 

42. Tenn.—Gray v. .^na Life Ins. 
Co.. 166 S.W.2d 391, 178 Tenn. 88. 

43. Tex.—Metropolitan Life Ins. Co. 
V. Wann, 109 S.W.2d 470, 180 Tex. 
400, 116 A.L.R. 1301, reversing. Civ. 
App., 81 S.W.2d 298—^National Life 
Co. V. Wolverton, Civ.App., 168 
S.W.2d 654—^Metropolitan Life Ina 
Co. V. Worton, Civ.App., 70 S.W.2d 
216. 

Statute held not applioable 
U.S.—^Boseman v. Connecticut Gen¬ 
eral Life Ins. Co., 67 S.Ct. 686, 801 
U.S. 196, 81 L.Ed. 1036, 110 A.L.II. 
782, affirming, C.C.A., Connecticut 
General Life Ins. Co. v. Boseman, 
84 F.2d TOl, certiorari granted 
Boseman v. Connecticut General 
Life Ins. Co., 57 S.Ct. 812, 299 U. 
S. 537, 81 LuEd. 395. 

Tex.—Washington Nat. Ins. Co. v. 
Shaw, Civ.App., 180 S.W.2d 1008. 
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44. S.C.—Owen v. Bankers* Life Ins. 
Co., 66 S.E. 290, 84 S.C. 258, 137 
Am.S.R. 845. 

46. Utah.—Wentworth v. Equitable 
Life Assur. Soc., 238 P. 648, 65 
Utah 681. 

46. Miss.—Fidelity Mut. Life Ins. 
Co. V. Miazza, 46 So. 817, 93 Miss. 
18, 186 Am.S.R. 584. 

Zhdenmlty bond covering defalca¬ 
tions of employees was contract of 
insurance within such statute.— 
Hartford Accident & Indemnity Co. 
V. Delta & Pine Land Co., 150 So. 
205, 169 Miss. 196, reversed on other 
grounds 54 S.Ct. 634, 292 U.S. 143, 
78 L.Ed. 1178, rehearing denied 64 
S.Ct 772, 292 U.S. 607, 78 L.Ed. 1468. 

47. Mass.—Stone v. Old Colony St. 
R. Co., 99 N.E. 218, 212 Mass. 469 
—Johnson v. New York Mut. Life 
Ins. Co., 62 N.E. 738, 180 Mass. 407. 
63 L.R.A. 833. 

48. U.S.—Hartford Accident & In¬ 
demnity Co. V. Delta & Pine Land 
Co., 64 S.Ct. 634, 292 U.S. 143, 
78 L.Ed. 1178, reversing 150 So. 
205, 169 Miss. 196, and rehearing 
denied 54 S.Ct. 772, 292 U.S. 607, 78 
LJSd. 1468, and followed in Protec¬ 
tive Life Ins. Co. v. Lamarque, 177 
So. 15, 180 Miss. 243. 

49. U.S.—Coffin V. London & Edin¬ 
burgh Ins. Co., D.C.GCL, 27 F.2d 616. 

N.Y.—Jones v. Metropolitan Life Ins. 

Co., 286 N.Y.S. 4, 158 Mlsc. 466. 
82 CJ. p 979 note 62-426 C.J. p 89 
note 2. 

60. Ky.—Jefferson v. New York Life 
Ins. Co., 152 S.W. 780, 151 Ky. 609. 
Mo.—^Horton v. New York Life Ins. 
Co., 52 S.W. -856, 151 Mo. 694. 
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same has been held where delivery of the policy 
rests in the discretion of the agent.^i If a policy 
transmitted to an agent provides that it shall not 
be valid unless countersigned by him, the place of 
the contract is fixed by the place where the agent 
countersigns and delivers the policy.®^ 

In determining what law governs a policy of 
group insurance, an employer securing such a policy 
for the benefit of its employees in another state is 
not regarded as acting as agent for insurer in the 
latter state, particularly where insurer is not au¬ 
thorized to do business therein.^^ 

Use of local form of policy. The fact that in is¬ 
suing a policy insurer uses a form of policy which 
is regularly used in a particular jurisdiction is a 
factor indicating that the contract is one of that 
jurisdiction,but it is not conclusive.^S 

Presumption, There has been said to be no pre¬ 
sumption as to the place where a contract of insur¬ 
ance was made.®® 

A second policy, issued in exchange for a prior 
one, and constituting a separate and distinct con¬ 
tract, is not controlled, in determining the place 


of contracting, by the prior one;®*^ but a second 
policy issued in pursuance of the provisions of the 
first one, under which a new policy must issue on 
insured's application, nothing being left to future 
agreement, must be regarded as issued where the 
first was issued.®® 

Matters not changing place of contract. Where 
the place of contract has been once fixed, it may 
not be changed by an agreement as to where premi¬ 
um notices shall be sent®® or as to payment of pre¬ 
miums to agents;®® by the subsequent payment of 
premiums in another state ;®^ by the fact that, in 
accordance with provisions in the policy, it has been 
converted to one of a different type,®® or the bene¬ 
ficiary has been changed,®® or interests in the policy 
have been assigned ;®4 or by the fact that the con¬ 
tract has been taken over by a foreign insurance 
company,®® or that thereafter a change of benefici¬ 
ary, made pursuant to the terms of the policy, was 
made by indorsement on the original policy at the 
foreign company's office outside the state in which 
the contract was made.®® The revival of a lapsed 
policy by a beneficiary who resides in another state 
does not transfer the place of the contract, and 


51. R.I.—Grand Lodgre A. O. XJ. W. 
v. Massachusetts Bonding: & Ins. 
Co., 94 A. 859. 88 II.I. 276. 

59. tJ.S.—^Myers v. Ocean Accident 
& Guarantee Corporation, O.C.A.N. 
C., 99 F.2d 485, afflrmingr, D.C., 
Ocean Accident & Guarantee Cor¬ 
poration V. Myers, 22 F.Supp. 460— 
The Anthony D. Nichols, D.O.N. 
T., 49 F.2d 927—Martin v. Zurich 
General Accident & Liability Ins. 
Co., D.C.II.I., 13 F.Supp. 162, vacat¬ 
ed on other grrounds, C.C.A., 84 F. 
2d 6, certiorari denied Zurich Gen¬ 
eral Accident & Liability Ins. Co. 
V. Martin, 67 S.Ct. 48, 299 U.S. 679, 
81 L.E!d. 427—Georgre L. Squire 
Mfg. Co. V. National Fire Ins. Co. 
of .Hartford, Conn., D.C.N.T., 4 P. 
Supp. 187. 

Ill.—^Hartllep Transit Co., for Use of 
Snow V. Central Mut. Ins. Co, of 
Chicago, 6 N.F.2d 879, 288 Bl.App. 
140. 

Mo.—Wolf V. Hartford Fire Ins. Co., 
269 S.W. 701, 219 Mo.App. 807, 
transferred, see 263 S.W. 846, 304 
Mo. 469. 

N.J.—^Universal Ins. Co. v. Mlllside 
Farms, 197 A. 648, 119 N.J.Law 
634. 

Tenn.—^Kustolf v. Stuyvesant Ins. 
Co., 22 S.W.2d 356, 858, 160 Tenn. 
208, quoting Corpus Juris. 

82 C.J. p 980 note 66—26 C.J. p 39 
note 4. 

Place of execution and pexforxnaaca 
not coatTOlUiLg 

A policy which was countersigned 
and delivered In one state was to be 


Interpreted under the laws of that 
state, notwithstanding that policy 
was executed and was to be perform¬ 
ed in another state.—^New York Life 
Ins. Co. V. Bonasso, 2 S.!E.2d 260, 121 
W.Va. 148, 121 A.L.R. 1433. 

63. U.S.—^Boseman v. Connecticut 
General Life Ins. Co., Tex., 67 S. 
Ct. 686, 801 U.S. 196, 81 L.Ed. 1036, 
110 A.L.R. 732, affirming, C.C.A., 
Connecticut General Life Ins. Co. 
v. Boseman, 84 P.2d 701, certio¬ 
rari granted Boseman v. Connecti¬ 
cut General Life Ins. Co., 67 S. 
Ct 812, 299 U.S. 687, 81 L.Ed. 895. 

54. U.S.—Levy's Estate v. Commis¬ 
sioner of Internal Revenue, C.C.A.f 
65 F.2d 412. 

55. U.S.—Compania Transatlantlca 
Centro-Americana, S. A., v. Alli¬ 
ance Assur. Co., D.C.N.T., 60 F. 
Supp. 986. 

56. Idaho.—^Hyatt v. Humbird Lum¬ 
ber Co., 178 P. 1086, 31 Idaho 467. 

Md.—^Prudential Ins. Co. of America 
V. Shumaker, 12 A.2d 618, 178 Md. 
189. 

Absonoa of proof 

Where a policy on property situat¬ 
ed in one state is dated, signed, and 
countersigned in another state at 
the home office of insured, it pur¬ 
ports to be, and will be deemed, made 
in the latter state, in the absence of 
proof as to where it was prepared 
or delivered, or where the premium 
was paid.—Frledland v. Common¬ 
wealth Fire Ins. Co., 128 N.Y.S. 706, 
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143 App.Dlv. 570, affirmed 101 N.E. 
1102, 207 N.Y. 706. 

67. U.S.—^Nielsen v. General Amer¬ 
ican Life Ins. Co., C.C.A.N.M., 89 
F.2d 90, 110 A.L.R. 1138. 

58. U.S.—^^tna Life Ins. Co. v. Dun- 
ken, 45 S.Ct 129, 266 U.S. 889, 69 
L.Ed. 342, reversing .^tna Life Ins. 
Co. of Hartford, Conn., v. Dunken, 
Tex.Civ.App., 248 S.W. 166. 

69. Mo.—Pickett V. Equitable Life 
Assur. Soc. of U. S., App., 27 S. 
W.2d 462. 

60. Mo.—Pickett v. Equitable Life 
Assur. Soc. of U. S., supra. 

6L N.Y.—^U. S. Mortgage & Trust 
Co. V. Ruggles, 179 N.E. 260, 253, 
268 N.Y. 32, 79 A.L.R. 802, affirm¬ 
ing 248 N.Y.S. 626, 232 App.Dlv. 
9, which reversed 244 N.Y.S. 66, 
137 Mlsc. 895. 

Beason for rule 

"The policies constitute entire con¬ 
tracts for which the first premium Is 
the consideration and the other pay¬ 
ments are merely conditions."—^U. S. 
Mortgage & Trust Co. v. Ruggles, su¬ 
pra. 

62. U.S.—Griffin v. McCoach, C.C.A. 
Tex., 116 P.2d 261. 

63. U.S.—Griffin v. McCoach, supra, 

64. U.S.—Griffin v. McCoach, supra. 

65. Okl.—^Pendleton v. Great South¬ 
ern Life Ins. Co., 278 P. 1007, 186 
Okl. 40. 

66;i Okl.—^Pendleton v. Great South¬ 
ern Life Ins. Co., supra. 
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therefore does not change the law affecting the con- 
tract«7 

§ 53. Law of Place of Performance of Con¬ 
tract 

Unless the parties appear to have Intended oth^rwlsey 
an Insurance contract made In one state and to be per¬ 
formed wholly or partly In another may be held to be 
governed, especially as to matters relating to perform¬ 
ance, by the law of the place of performance. Under 
some authorities, the place where the contract la made 
Is deemed the place of performance, unless a different 
place was fixed. 

If a contract of insurance made in one state is 
to be performed wholly or partly in another, the 
law of the place of performance may be held to 
govern the contract, especially as to matters relat¬ 
ing to performance^®* unless the parties appear to 
have had a contrary ‘intent and a statute requir¬ 
ing the interpretation of contracts according to the 
law of the place where the contract is to be per¬ 
formed, or, if it does not indicate a place of per¬ 


formance, then according to the law of the place 
where it was made, has been applied to contracts 
of insurance.^® 

It has been said to be the general rule that the 
validity and construction of the insurance contract 
are to be determined by the law of the place jof 
performance and the law of the place of per¬ 
formance has been said to control as to, the legal 
construction and eifect of the contract,, while that 
of the place where it is made controls as to ques¬ 
tions relating to execution and validity,72 unless 
the terms of the contract provide otherwise^* or the 
circumstances indicate a different intention.74 

Determination of place of performance, A stip¬ 
ulation by the parties as to the place of performance 
will be recognized.*^® It has been declared that or¬ 
dinarily there is no presumption as to the place 
where the contract is to be performed;*^® but un¬ 
der other authority the place where the contract is 
made is deemed to be the place of performance,^^ 


67. Mass.—^Bottomley v. Metropoli¬ 
tan Life Ins. Co.. 49 N.E. 438, 170 
Mass. 274. 

37 C.J. p 865 note 80. 

68. U.S.—^Fltzgrlbbons Boiler Co. v. 
Employers* Liability Assur. Corpo¬ 
ration. C.GA.N.Y., 106 F.2d 898— 
Monahan v. New York Life Ins. 
Co., D.aOkl., 26 P.Supp. 859, af¬ 
firmed, C.C.A., Monahan v. Mutual 
Life Ins. Co. of New York. 108 
P.2d 841—Canton Ins. OfiSLce v. 
Woodside, Cal., 90 P. 801. 88 C.C.A 
63. modlfylnfir, D.C., 84 P. 283. 

Ala.—^Franklin Life Ins. Co. v. Ward, 
187 So. 462, 287 Ala. 474. 
Jio^Brookvllle Electric Co. v. Utill- 
'^-^es Ins. Co., App., 142 S.W.2d 803. 
82 C.J. p 980 note 72—26 C.J. p 39 
note 7—88 C.J. p 1026 note 4 [a]. 
Bpeolal oonslderatlosL 

**In welabingr the sisrnlficance of 
the several factors, the authorities 
seem to treat . . . the place of 

performance aa entitled to special 
consideration.’*—Companla Transat- 
lantica Centro-Americana, S. A. v. 
Alliance Assur. Co., D.C.N.Y., 50 P. 
Supp. 986, 988. 

Marine insnzanoe 

Where marine Insurance policies 
issued in England by English insure 
ance companies limited liability to 
loss of an American vessel arising 
while it was in the territorial wa¬ 
ters of the United States or waters 
adjacent thereto, and provided for 
valuation of the subject matter in 
dollars and for payment of the pol¬ 
icies to an American corporation, lo¬ 
cated in an American city, the poli¬ 
cy must be construed by the laws 
of the United States, and not by the 
laws of Great Britain, and the fact 
that the premium was paid in pounds 


in London does not make the policy 
a British policy.—^Marine Ins. Co. v. 
MoLanahan, C.C.A.Md.. 290 F. 685. 
afOlrmlng, D.C., McLanahan v. Marine 
Ins. Co., 283 P. 240. 

69. Mo.—^Brookville Electric Co. v. 
Utilities Ins. Co., App., 142 S.W.2d 
808. 

32 GJ. p 980 note 78. 

“The place of performance may 
be an important consideration in 
determining the Intention of the par¬ 
ties and, in the absence of other in¬ 
dications of intention, may be the 
determining factor, but the search 
for controlling law is not addressed I 
merely to determining the place of 
performance but is addressed to the 
Intention of the parties.”—^Kleve v. 
Easier Lebens-Versicherungs-Gesell- 
schaft in Basel, 45 N.Y.S.2d 882, 886. 

70. U.S.—^Monahan v. New York 
Life Ins. Co., D.C.Okl., 26 F.Supp. 
869, affirmed, C.C.A, Monahan v. 
Mutual Life Ina Co. of New York, 
108 P.2d 841. 

Cal.—^Braun v. New York Life Ins. 
Co., 116 P.2d 880, 46 Cal.App.2d 
335. 

FerfomuuLoe in two states 

(1) Where a policy is to be per¬ 
formed both in a state having such 
a statute and in another state, and 
“the case concerns the making and 
not the performance of the contract,'* 
the law of the place of making con¬ 
trols.—Ostroff V. New York Life Ins. 
Co., C.C.ACal., 104 F.2d 986, revers¬ 
ing, L.C., 23 F.Supp. 724, certiorari 
denied New York Life Ins. Co. v. 
Ostroff. 60 S.Ct 122, 808 U.S. 592. 
84 L.Ed. 496. 

(2) Policies which provided that 
premiums were payable at home of¬ 
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fice or to an authorized agent of in¬ 
surer could be shown to be contem¬ 
plated to be performed as to pay¬ 
ment of premiums in California, 
which was state of delivery of the 
policies, and as to other covenants 
in New York, wherein Insurer’s home 
office was located.—^New York Life 
Ins. Co. V. Waterman, GGA.Cal., 
104 F.2d 990, certiorari denied Water¬ 
man V. New York Life Ins. Co., 60 S. 
Ct. 122, 808 U.S. 592, 84 L.Ed. 495. 

71. Ky.—Sovereign Camp of Wood¬ 
men of the World v. Havas, 290 S. 
W. 690, 217 Ky. 846. 

72. Cal.—^Blalr v. New York Life 
Ins. Co., 104 P.2d 1076, 1079, 40 
Cal.App.2d 494. 

Partial perfozmaaioe In each of two 

states 

“Performance of the terms of the 
insurance contract was partly in 
New York and partly in Washington, 
and . . . under such circum¬ 

stances the law of the place where 
the contract was made generally pre¬ 
vails.**—^Blalr V. New York Life Ins. 
Co., supra. 

73. Cal.—Blair v. New York Life 
Ins. Co., supra. 

74. Cal.—Blair v. New York Life 
Ins. Co., supra. 

75. Ala.—^Franklin Life Ins. Co. v. 
Ward, 187 So. 462, 237 Ala, 474. 

76. Idaho.—^Hyatt v. Humblrd Lum¬ 
ber Co., 173 P. 1086, 81 Idaho 467. 

Md.—^Prudential Ins. Co. of America 
V. Shumaker, 12 A,2d 618, 178 Md. 
189. 

77. Miss.—^Hartford Accident & In¬ 
demnity Co. V. Delta & Pine Land 
Co.,. 150 So. 205, 169 Miss. 196, re¬ 
versed on other grounds 54 S.Ct. 
634, 292 U.S. 143. 78 L.Ed. 1178, 



mSVBANCE 


44 C.J.S. 


§ 53 


unless the agreement indicates that a different place 
was fixed,78 and, where no place of performance 
is mentioned in the policy, it may be assumed that 
ij: is payable at the,, head office of -the company,^® 
or at the place where the contract was made.88 
Particular factors have been considered in deter¬ 
mining the place of performance, such as the place 
of^ying pr^ituns*! or the place of the occurrence 
of an accident.88 

Special damages; attorneys fees. According to 
some authorities, a statutory provision for the al¬ 
lowance of special damages or attorney’s fees re¬ 
lates to the performance of the contract, and the 
allowance of such damages or fees is governed by 
the law of the place where performance is to be 

made.83 


§ 54. Stipulation as to What Law Governs 

A stipulation between the parties that the contract 
shall be governed by the laws of a particular state Is 
ordinarily recognized by the courts; but the rule Is sub¬ 
ject to qualifications and limitations, such as that the 
parties will not be allowed, by such stipulation, to avoid 
statutory provisions enacted for the protection of citi¬ 
zens of the state In which the contract Is made. , 

In the absence of statutory prohibition,8* and sub¬ 
ject to limitations and exceptions,86 a stipulation be¬ 
tween the parties that the contract shall be gov¬ 
erned by the laws or customs of a particular state 
or place is ordinarily recognized and followed by 
the courts of the state in which the contract is made 
or is to be performed, or is sought to be enforced.86 
The agreement must be made, in good faith, and 


rehearing denied 64 S.Ot 772, 292 

U. S. 607, 78 L.Bd. 1468. 

Tex.—^Metropolitan Life Ina. Co. v. 
Greene, Clv.App., 93 S.W.2d 1241. 

78. Tex.—^Metropolitan Life Ins. Co. 

V. Greene, supra. 

Xbjrarer’s dosnlclle 

Where a policy provides that the 
Insurance Is payable at Insurer's 
home office In a specified city, the 
contract Is to be performed at in¬ 
surer's domicile rather than at the 
place where it was made.—Ofield v. 
National Ben. Life Ins. Co., Tex.Civ. 
App., 293 S.W. 271. 

79. N.Y.—Jones v. Metropolitan Life 
Ins. Co., 286 N.Y.S. 4, 158 Misc. 466. 

32 C.J. p 980 note 76. 

80l N.Y.—Jones v. Metropolitan Life 
Ins. Co., supra. 

81. Payment in more than one place 

A policy which provided that pre¬ 
miums were payable at home ofiElce 
of insurer, which was in one state, 
or to an authorized affent of Insurer, 
there being: such agrent in another 
state to whom Insured paid his pre¬ 
miums, constituted an agrreement to 
be performed in part In each state. 
U.S.—OstrofiC v. New York Life Ins. 
Co., C.C.A.Cal.. 104 F.2d 986, revers¬ 
ing:, D.C., 23 F.Supp. 724, certiorari 
denied New York Life Ins. Co. v. 
Ostrolf, 60 S.Ct. 122, 308 U.S. 592, 
84 L.Ed. 496. 

Cal.—Blair v. New York Life Ins. 
Co., 104 P.2d 1075, 40 Cal.App.2d 
494. 

88. Indemnity oontzaot 

Fact that contract of automobile 
liability Insurance contemplated op¬ 
eration of Insured automobile in any 
state of Union did not make place 
of occurrence of accident place of 
performance of contract so as to 
subject Insurer and Its contract to 
law of state where accident occur¬ 
red, where only oblig:ation of con¬ 
tract was to Indemnify Insured.— 
Lowery v. Zorn, La.App., 157 So. 826. 


83. Mo.—^Martin v. Mutual Life Ins. 
Co., 176 S.W. 266, 190 Mo.App. 703. 

38 C.J. p 150 note 5. 

Law of forum as controlling: see su¬ 
pra S 61. 

Law of place of making: as control¬ 
ling: see supra 8 52. 

Statute unenforceable outside of 
state as penal see supra S 60. 

84. Cal.—^Boole v. Union Marine Ins. 
Co., 198 P. 416, 62 Cal.App. 207. 

85. Ill.—Ford V. Mutual Life Ins. 
Co. of New York, 288 IlLApp. 326. 

86. U.S.—Columbian Nat. Life Ins. 
Co. V. Keyes, C.C.A.Mo., 138 F.2d 
382, certiorari denied 64 S.Ct. 521, 
two ceuses, 321 U.S. 765, 88 L.Ed. 
- —Mutual Ben. Health & Ac¬ 
cident Ass’n V. Baldridge, C.C.A. 
Colo., 70 F.2d 236—^Dorman v. John 
Hancock Mut. Life Ins. Co. of 
Boston, Mass., D.C.Cal., 25 F.Supp. 
889. affirmed, C.C.A., John Hancock 
Mut. Life Ins. Co. of Boston, Maas. 

V. Dorman, 108 F.2d 220. 

Cal.—^Fageol Truck & Coach Co. v. 
Pacific Indemnity Co., 117 P.2d 661, 
664, 18 Cal.2d 731, citing Cozpns 
Jnzls. 

Mich.—Annls v. Pilkewitz, 282 N.W. 
906. 287 Mich. 68. 

Mo.—Llmbaugh v. Monarch Life Ins. 
Co., Springfield, Mass., App., 84 S. 

W. 2d 208. 

N.Y.—^Dougherty v. Equitable Life 
Assur. Soa of U. S., 193 N.B. 897, 
266 N.Y. 71, reversing 265 N.Y.S. 
714, 238 App.Div. 696, which af¬ 
firmed In part and reversed In part 
259 N.Y.S. 146, 144 Misc. 363. Re¬ 
argument denied 195 N.E. 226, 266 
N.Y. 616, and followed in Goldberg- 
Rudkowsky v. Equitable Life As¬ 
sur. Soc. of U. S., 195 N.B. 149, 
266 N.Y. 461, reversing in part and 
affirming in part Rudkowsky v. 
Equitable Life Assur. Soc. of U. 
S., 265 N.Y.S. 721, 238 App.Div. 
704, which affirmed 261 N.Y.S. 23, 
146 Misc. 765, and reargument de¬ 
nied Goldberg-Rudkowsky v. Bqui- 
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table Life Assur, Soa of U. S., 
195 N.B. 226, 266 N.Y. 616, certio¬ 
rari denied 66 S.Ct 94, 296 U.S. 
688, 80 L.Ed. 412, and followed in 
Klochkov V. Petrogradski Mejdun- 
. arodni Commercheski Bank, 195 N. 
E. 216, 266 N.Y. 596, affirming 268 
N.Y.S. 433, 239 App.Div. 687, and 
reargument denied 195 N.E. 374, 
266 N.Y. 667, and certiorari denied 
56 S.Ct 101, 296 U.S. 683, 80 L.Bd. 
412. 

Tex.—^Pacific Mut. Life Ins. Co. of 
California, Clv.App., 267 S.W. 282. 
Wash.—Leslclch v. North River Ins. 

Co., 71 P.2d 36, 191 Wash. 305. 

Wls.—^Northwestern Mut. Life Ins. 
Co. v. Adams, 144 N.W. 1108, 166 
Wis. 836, 62 L.R.A.,N.S., 276. 

32 C.J. p 980 note 76—26 C.J. p 40 
note 9. 

Stipulation as to: 

Assignment of life policy see su¬ 
pra 9 62. 

Distribution of proceeds of life 
policy see supra § 51. 

Forfeiture of life policy see su¬ 
pra 9 52. 

“Publlo policy is not violated even 
by a special provision making the 
law of another state or of a foreign 
country applicable to a policy of in¬ 
surance."—Ostrofl V. New York Life 
Ins. Co.. D.C.Cal., 23 F.Supp. 724, 
726, reversed on other grounds 104 
F.2d 986, certiorari denied New York 
Life Ins. Co. v. Ostrofl, 60 S.Ct 122, 
308 U.S. 692, 84 L.Ed. 496. 

A vemie olanse^ while not recog¬ 
nized if it ousts New York courts of 
Jurisdiction, will be heeded as indi¬ 
cation of parties' intention as to the 
governing law.—^Kleve v. Basler Leb- 
ens-Verslcherungs-Gesellschaft in 
Base], 45 N.Y.S.2d 882. 

Group policy 

(1) Where gn^oup policy definitely 
declared that policy should be gov¬ 
erned by Pennsylvania law, such law 
control!^ as between employer and 
insurer; and, where Pennsylvania 
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not in order to evade the law of the actual place of 

contracting.87 

A general declaration in the policy that it is to be 
construed to have been made in a certain state does 
not subject the contract to the law of that state 
if the law is in conflict with express and valid pro¬ 
visions in the policy and the parties will not be 
allowed to avoid statutory provisions enacted for 
the protection of citizens of the state in which the 
contract is made by a stipulation that the law of 
another state shall govern the contract.®® The 
stipulation, it is held, is not given effect unless it 
is properly made a part of the policy.®® So a stip¬ 
ulation in the application merely is not tantamount 
to a provision that the policy issued under the ap¬ 


plication shall be governed by the law of another 
state ;®i but a stipulation in the application has been 
given effect in some cases.®® 

In some states the general rule is nullified by stat¬ 
utory provisions that the law of that state shall 
govern contracts there made, or contracts of in¬ 
surance on lives or property there situated, or the 
applications for which are taken therein, regardless 
of a stipulation that the law of another state shall 
govern.®® A stipulation that the contract is to be 
construed according to the law of a particular state 
has no application in an action predicated on a 
breach of contract by insured not involving any con¬ 
struction of the contract.®^ A stipulation that a 
policy should be effective in all states and that, in 


employer carried on negrotlations for 
group policy which did not Insure 
any particular employees, but mere¬ 
ly authorized them to obtain Insur¬ 
ance by giving pay roll deduction or¬ 
ders to employer. Texas employee, by 
applying for policy, accepted Its pro¬ 
visions, Including provision that pol¬ 
icy was to be governed by Pennsyl¬ 
vania law.—Boseman v. Connecticut 
General Life Ins. Co., Tex., 67 S.Ct. 
686, 301 U.S. 196, 81 L.Ed. 1086. 110 
A.L.R. 732, affirming, C.C.A., Con¬ 
necticut General Life Ins. Co. v. 
Boseman. 84 F.2d 701, certiorari 
granted Boseman v. Connecticut Gen¬ 
eral Life Ins. Co., 57 S.Ct 312, 299 
U.S. 537, 81 Li.Ed. 395. 

<2) A group policy issued to em¬ 
ployer in Pennsylvania and contain¬ 
ing provision that it be construed 
under Pennsylvania law, was to be 
construed in light of Pennsylvania 
law in determining rights of Texas 
employee, unless insurer was doing 
business in Texas at time of em¬ 
ployee’s injury in that state. An in¬ 
surance company which was licensed 
to do business in Texas at time that 
it issued to employer in Pennsylva¬ 
nia a group policy containing such 
provision and requiring notice of dis¬ 
ability during period of employment 
or within sixty days thereafter, but 
which did not qualify to write in¬ 
surance in Texas until after termina¬ 
tion of disabled employee’s employ¬ 
ment, was not "doing business’* in 
Texas so as to be subject to Texas 
statute invalidating stipulations fix¬ 
ing time for notice- at less than nine¬ 
ty days,—Connecticut General Life 
Ins. Co. V. Hickman, Tex.Clv.App., 
150 S.W.2d 121, error refused. 

BelnstatexnaiLt 

Where policy bore indorsement 
providing that contract should be 
deemed to be made and payable in a 
named state, law of that state con¬ 
trolled as regards whether reinstate¬ 
ment after lapse for failure to pay 
premiums had been consummated.— 


! Bowie V. Bankers Life Co., C.C.A. i 
Colo.. 105 F.2d 806. 

StlpulatloxL as to oonstmotioiL 

(1) Where a policy issued by an 
English corporation provides that all 
claims under it are to be established 
according to the customs of the Eng¬ 
lish Lloyds, the words of an average 
clause contained therein are to be un¬ 
derstood in the sense given to them 
by the English law.—Canton Ins. Of¬ 
fice V. Woodslde, Cal., 90 F. 301, 33 
C.C.A. 63, modifying, D.C., 84 F. 283. 

(2) Construction by parties see in¬ 
fra § 292. 

Corpus JTaxls seotiou olted In con¬ 
nection with determination of law 
governing mutual benefit policy.— 
Ragsdale v. Brotherhood of Railroad 
Trainmen, 80 S.W.2d 272, 279, 229 
Mo.App. 545. 

87. Mo.—Teats v. Dodson. 127 S.W. 
2d 652, 345 Mo. 196, modified on 
other grounds 138 S.W.Zd 1020, 346 
Mo. 196. 

88. Ill.—Ford v. Mutual Life Ins. 
Co. of New York, 283 IlLApp. 825. 

32 C.J. p 981 note 78—37 GJ. p 366 
note 92. 

89. U.S.—Great Southern Life Ins. 
Co. V. Burwell, C.C.A.Mlss., 12 F. 
2d 244, certiorari denied 46 S.Ct 
633, 271 U.S. 683, 70 L.Ed. 1150. 

Ala.i—Smith v. Penn Mut. Life Ins. 

Co., 14 So.2d 690, 244 Ala. 610. 

Ill.—Ford V. Mutual Life Ins. Co. of 
New York, 283 IlLApp. 326. 

Mo.—Saunders v. Union Cent. Life 
Ins. Co., 263 S.W. 177, 212 Mo.App. 
186. 

32 C.J. p 981 note 79. 

Description of character of policy 
Statute requiring plain description 
of policy on its face was held to ap¬ 
ply to one issued in state, notwith¬ 
standing its provision that place of 
contract is expressly agreed to be in 
another state.—^Harwood v. Security 
Mut. Life Ins. Co., 161 N.E. 589, 263 
Mass. 341. 

9a Mass.—^Dolan v. Mutual Reserve 
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Fund Life Ass’n, 53 N.E. 898, 173 
Mass. 197. 

32 C.J*. p 981 note 81. 

Agreement made after issuance of 
policy 

A stipulation as to what law gov¬ 
erns, embodied in an agreement made 
after the issuance of the policy, 
does not affect the law governing 
the policy.—Head v. New York Life 
Ins. Co., 147 S.W. 827, 241 Mo. 403, 
reversed on other grrounds 34 S.Ct. 
879, 234 U.S. 149, 68 L.Ed. 1259. 

91a U.S.—Mutual Life Ins. Co, v. 
Cohen, Wash., 21 S.Ct 106, 179 U. 
S. 262, 45 L.Ed. 181, reversing 97 
F. 985, 38 C.C.A. 696. 

32 C.J. p 981 note 82. 

92. Md.—Williams v. New York 
Life Ins. Co., 89 A. 97. 122 Md. 
141. 

32 C.J. p 981 note 83. 

93. Miss.—Stuyvesant Ina Co. v. A. 
C. Smith Motor Sales Co., 99 So. 
675, 135 Miss. 585. 

N.C.—Cordell v. Brotherhood of Lo¬ 
comotive Firemen and Enginemen, 
182 S.E. 141, 208 N.C. 682. 

Tex.—Metropolitan Life Ins. Co. v. 

Worton, Clv.App., 70 S.W.2d 216. 

32 C.J. p 981 note 84. 

Contracts made in another state 
Mississippi statutes, construed to 
make a fidelity bond executed and 
delivered in Tennessee and covering 
acts of employee anywhere a Missis¬ 
sippi contract because employer was 
a Mississippi corporation and the al¬ 
leged defalcations occurred and the 
loss was payable in Mississippi, 
where limitation of fifteen months, 
lawful in Tennessee, was invalid, 
were held unconstitutional.—Hart¬ 
ford Accident & Indemnity Co. v. 
Delta & Pine Land Co., 54 S.Ct. 634, 
292 U.S. 143, 78 L.Ed. 1178, 92 A.L.R. 
928, reversing 150 So. 205, 169 Miss. 
196. rehearing denied 64 S.Ct. 772, 292 
U.S. 607, 78 L-EdL 1468. 

94. Tex.—^Washington Life Ins. Co. 
V. Lovejoy, Clv.App., 149 S.W. 898. 
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the event of conflict of any provision of the policy 
with the laws of any state, the latter should govern, 
has been given effect.^ 5 

A stipulation in a policy loan agreement as to 


44/C.J.S. 

the state in which it is made or by whose laws it 
is to be governed will be recognized,s® unless it 
is inconsistent with the facts and circumstances 
showing the actual place of contracting.®^ 


ni. OONTROL, aEGHJLATION, AND SUPEEVISION 


§ 55. Right to Insure in General 

Insurance business In a state may be conducted by 
citizens thereof, acting aa individuals, partnerships, or 
voluntary associations, except where It Is restricted to 
corporations by statute. 

Insurance is a legitimate business, in which any 
citizen of good character has a constitutional right 
to engage without arbitrary restriction,®® and citi¬ 
zens of-the state acting as individuals, partnerships, 
or volimtary associations may conduct insurance 
business in the state,®® except where the right to 
carry on such business is restricted to corporations 
by statute.! It is a business affected with public 
interest or use, and is regarded as quasi-public in 
character,® and the right to engage in it, at least 
so far as corporations are concerned, is a fran¬ 
chise.® A state itself may go into the insurance 
business.^ 


§ 56. Power to Regulate 

The state may determine who may engage In In¬ 
surance business within its boundaries, prescribe the 
terms and conditions on which the business may be con- 
ducted, and generally make reasonable regulations as to 
the business and the persons engaged In it. 

Since, as stated supra § 5S, the insurance business 
is affected with public interest, it is competent for 
the state, under its police power or as creator or 
controller of corporations, to determine who may 
engage in the business within its boundaries, and 
to prescribe terms and conditions on which the busi¬ 
ness may be conducted, and generally to regulate 
the business and all persons engaged in it, whether 
as individuals, partnerships, voluntary associations, 
or corporations.® Such regulations are valid even 
as applied to corporations already engaged in the 


95. U.S.—^Duncan v. Aahwander, D. 
C.La., 16 F.Supp. 829. 

99. Ala,—^New York Life Ina. Co. v. 
Scheuer, 73 So. 409, 198 Ala. 47. 

97. U.S.—New England Mut Life 
Ins. Co. of Boston, Mass., v. Olin, 
C.C.A.Ind., 114 F.2d 131, certiorari 
denied Olln v. New England Mut. 
Life Ins. Co. of Boston, Mass., 61 
S.Ct. 612, 312 U.S. 686, 85 L.Bd. 
1123. 

98. N.T.—Stem v. Metropolitan Life 
Ina. Co., 154 N.Y.S. 288, 90 Mlsc. 
Rep. 129, reversed on other grounds 
164 N.Y.S. 472, 169 App.Dlv. 217, 
affirmed 111 N.E. 1101, 217 N.T. 
626. 

99. N.J.—Solomon v. New Jersey In¬ 
demnity Co.. 110 A. 813, 94 N.J.Law 
318, affirmed 113 A. 927, 95 N.J.Law 
545. 

32 C.J. p 981 note 88. 

Regulations relating to foreign insur¬ 
ance companies see Infra SS 75-83. 
Right of nonresident to transact In¬ 
surance business in state see Con¬ 
stitutional Law S 470. 

1 . Pa—Weed v. Cumming, 48 A. 409, 
198 Pa 442. 

Power to restrict to corporations see 
Infra § 56. 

Incorporation generally see infra S 
95. 

8 . U.S.—G-erman Alliance Ins. Co. v. 
Lewis. S^m., 34 S.Ct. 612, 233 U. 
S. 389. 68 L.Ed. 1011, L.R.A.1915C 
1189, affirming, C.a, 189 F. 769. 


Cal.—Camlnettl v. State Mut. Life 
Ins. Co., 126 P.2d 166, 52 Cal.App. 
2d 321—Camlnettl v. Guaranty Un¬ 
ion Life Ins. Co., 126 P.2d 159, 
52 Cal.App.2d 330. 

Ind.—^National Colored Aid Soc. v. 
State ex rel. Wilson. 196 N.E. 240, 
246, 208 Ind. 380, quoting Oorpiis 
JaziB. 

Mo.—McWilliams v. Central States 
Life Ins. Co., App., 137 S.W.2d 671. 
N.D.—^Bekken v. Equitable Life As- 
sur. Soc. of U. S.. 298 N.W. 200, 
210, 70 N.D. 122, quoting Oorpiis 
ornxlB. 

Ohio.—State px. rel. Duffy v. Western 
Auto Supply Co., 16 N.E.2d 256, 
134 Ohio St. 163, 119 A.L.R. 1236— 
State ex rel. Allstate Ins. Co. v. 
Bowen, 199 N.E. 356, 180 Ohio St. 
847—State v. Conn, 165 N.E. 138, 
116 Ohio St. 607, 60 A.L.R. 473. ' 

Okl.—Oklahoma Benefit Life Ass'n v. 

Bird, 135 P.2d 994, 192 Okl. 288. 
Tex.—^Daniel v. Tyrrell & Garth Inv. 
Co., 93 S.W.2d 372, 127 Tex. 218, 
reversing Tyrrell & Gku-th Inv. Co. 

V. American Title Guaranty Co., 
Clv.App., 79 S.W.2d 163—Farmers’ 
Gin Co. V. Armstrong, Clv.App., 80 
S.W.2d 448—State v. Robinson, Civ. 
App., 42 S.W.2d 467—Lloyds of 
Texas v. Bobbitt, Clv.App., 40 S. 

W. 2d 897, error dismissed. Com. 
App., 66 S.W.2d 803. 

Va—Story v. Commonwealth, 9 S.E. 

2d 344, 175 Va 615. 

82 C.J. p 981 note 90. 

Life lasunuioe oompany oparatijiig 
unAer state ohaxteir Is affected with 
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public interest.—Strand v. Bankers’ 

Life Ins. Co. of Lincoln, 213 N.W. 

849, 116 Neb. 367. 

3. Ind.—National Colored Aid Soc. 
V. State ex rel. Wilson, 196 N.E. 
240, 246, 208 Ind. 380, quoting Oor- 
pus Juris. 

N.T.—People v. Loew, 44 N.Y.S. 42, 
19 Mlsc. 248, 26 N.T.Civ.Proc. 182. 

N.D.—Bekken v. Equitable Life As- 
sur. Soc. of U. S., 293 N.W. 200. 
210, 70 N.D. 122, citing Oorpus Ju¬ 
ris. 

32 C.J. p 981 note 90. 

Right to carry on particular business 
as franchise see Franchises § 1 d. 

4 . U.S.—Osborn v. Ozlln, Va, 60 

S.Ct. 768, 310 U.S. 63, 84 L.Bd. 1074, 
affirming, D.C., Osborne v. Ozlln, 29 
F.Supp. 71. 

5. U.S.—Merchants’ Mut. Automo¬ 
bile Liability Ins. Co. v. Smart, 46 
S.Ct 320, 267 U.S. 126, 69 L.Ed. 
538, affirming Smart v. Merchants’ 
Mut. Automobile Liability Ins. Co., 
142 N.E. 290, 236 N.T. 677, dis¬ 
missing appeal 198 N.Y.S. 949, 206 
App.Dlv. 630—^New England Mut 
Life Ins. Co. of Boston, Mass., v. 
Olin, C.C.A.Ind., 114 F.2d 131, cei- 
tlorarl denied Olin v. New England 
Mut Life Ins. Co. of Boston, Mass., 
61 S.Ct 612, 312 U.S. 686, 85 L.Ed. 
1123—Mortgage Guarantee Co. v. 
Rogan, D.C.Cal., 41 F.Supp. 932— 
Franklin Life Ins. Co. v. U. S., Ct 
Cl. 87 F.Supp. 165, certiorari denied 
61 S.Ot 1096, 318 U.S. 680, 86 L. 
Ed. 1637—Springfield Fire & Ma- 
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business,® especially where the state has reserved 1 the right to alter or revoke their charters or to 


rlne Ins. Co. v. Holmes, D.C.Mont., 
32 F.Supp. 964, reversed on other 
grrounds Holmes v. Springffleld Fire 
& Marine Ins. Co., 61 S.Ct. 19, 311 

U. S. 606, 86 L.Ed. 384, rehearlnsr 
denied 61 S.Ct. 129, 311 U.S. 726, 
85 L.Ed. 473. 

Arlz.—^Employers' Iilablllty Assur. 
Corporation v. Frost, 62 P.2d 320, 
48 Arlz. 402, 107 A.L.R. 1418. 

Ark.—^American Liberty Mut Ins. Co. 

V. Washington, 36 S.W.2d 963, 183 
Ark. 497—^Mutual Relief Ass’n v. 
Parker, 287 S.W. 199, 171 Ark. 952. 

Cal.—Camlnettl v. Superior Court In 
and for City and County of San 
Francisco, 108 P.2d 911, 16 Cal.2d 
838, followed In 108 P.2d 919, 16 
Cal.2d 852 and Camlnettl v. Su¬ 
perior Court In and for Orange 
County, 108 P.2d 919, 16 Cal.2d 
863, certiorari denied Superior 
Court of State of California In 
and for City and County of San 
Francisco v. Camlnettl, 61 S.Ct. 
1098, 313 U.S. 579, 85 L.Ed. 1536. 
Colo.—^Unlon Mut Life Co. of Iowa 
V. Bailey, 64 P.2d 1287, 99 Colo. 670. 
Ga.—Cooper Co. of Gainesville v. 
State, 1 S.B.2d 436, 187 Ga. 497— 
Harrison v. Hartford Steam Boiler 
Inspection & Ins. Co., 187 S.E. 648, 
183 Ga. 1, reversed on other 
grounds Hartford Steam Boiler In¬ 
spection & Ins. Co. V. Harrison, 57 
S.Ct 838, 301 US. 459, 81 L.Ed. 
1223. 

Ill.—Chlcagolaud Agencies v. Palm¬ 
er, 2 N.E.2d 910, 364 Ill. 18—People 

V. Elgin Home Protective Ass'n, 
194 N.E. 584, 869 Ill. 879. 

Ind.—^National Colored Aid Soc. v. 
State ex rel. Wilson, 196 N.E. 240, 
246, 208 Ind. 380, quoting Corpus 
Juris. 

La.—Hammett v. Fire Ass’n of Phil¬ 
adelphia, App., 167 So. 323, affirmed 
160 So. 802, 181 La. 694. 

Md.—Keystone Mut. Casualty Co. 
of Pittsburg Pa. v. Hinds, 26 A.2d 
761, 180 Md. 676. 

Mass.—Attorney General v. Pruden¬ 
tial Ins. Co. of America, 39 N.E.2d 
664, 810 Mass. 762—^In re Opinion 
of the Justices, 147 N.E. 681, 251 
Mass. 569. 

Minn.—^Itasca Paper Co. v. Niagara 
Fire Ins. Co., 220 N.W. 426, 176 
Minn. 73—Clark v. Rochester 

Farmers’ Mut. Fire Ins. Co., 201 N. 

W. 930, 161 Minn. 476. 

Miss.—New York Life Ins. Co. v. 
Boling, 169 So. 882, 177 Miss. 172, 
111 A.L.R. 967, appeal dismissed 
New York Life Ins. Co. v. Alex¬ 
ander, 67 S.Ct 506, 300 US. 637, 81 
L.Ed. 854, rehearing denied 67 S.Ct. 
667, 300 US. 688, 81 L.Ed. 889. 
Mo.—State ex rel. Lucas v. Blair, 144 
S.W.2d 106, 846 Mo. 1017, certiorari 
denied Blair v. State of Missouri 
ex rel. Lucas, 61 S.Ct 741, 812 


US. 700, 85 L.Ed. 1134—State ex 
rel. Missouri State Life Ins. Co. 
V. Hall, 62 S.W.2d 174, 380 Mo. 
1107—State ex rel. Mackey v. Hyde, 
286 S.W. 863, 316 Mo. 681—McWil¬ 
liams v. Central States Life Ins. 
Co., App., 137 S.W.2d 641—Kahn 
V. Philadelphia Fire & Marine Ins. 
Co., App., 108 S.W.2d 457. 

N.H.—Continental Ins. Co. v. Charest, 
20 A.2d 477, 91 N.H 378. 

N.Y.—In re Bean, 201 N.Y.S. 827, 
207 App.Dlv. 276, modifying Bean 
V. Stoddard, 206 N.Y.S. 753. 124 
Mlsc. 262, and appeal dismissed In 
re Bean, 144 N.E. 888, 238 N.Y. 
652, and 144 N.E. 900, 288 N.Y. 
581, affirmed Bean v. Stoddard, 144 
N.E. 916, 238 N.Y. 618—In re Bond 
& Mortgage Guarantee Co., 283 N. 
Y.S. 623, 167 Mlsc. 240—Brusteln 
V. New Amsterdam. Casualty Co., 
238 N.Y.S. 313, 135 Mlsc. 352. af¬ 
firmed 243 N.Y.S. 770, 230 App.Dlv. 
716, reversed on other grounds 174 
N.E. 804, 256 N.Y. 187. 

N.D.—Mutual Life Ins. Co. of New 
York V. State. 298 N.W. 778, 71 
N.D. 78. 138 A,L.R. 1116—Bekken 
V. Equitable Life Assur. Soc. of 

U. S., 298 N.W. 200, 210, 70 N.D. 
122, quoting Corpus JUzis. 

Ohio.—State ex rel. Allstate Ins. Co. 

V. Bowen, 199 N.E. 356, 130 Ohio 
St. 347—^Reinhart v. Great Ameri¬ 
can Mutual Indemnity Co., 25 Ohio 
N.PmN.S., 331. 

Okl.—Insurance Co. of North Ameri¬ 
ca V. Welch, 164 P. 48, 49 Okl. 
620, Ann.Ca8.1918E 471. 

Or.—^Herbring v. Lee, 269 P. 236, 126 
Or. 688, 60 A.L.R. 1166, affirmed 
60 S.Ct 49, 280 US. Ill, 74 L.Ed. 
217, 64 A.L.R. 1480. 

Pa.—Long V. Sakleson, 195 A. 416, 
328 Pa. 261—^Munhall v. Travelers’ 
Ins. Co., 150 A. 645, 300 Fa. 327, 
followed In H. N. Munhall Co. v. 
Travelers’ Ins. Co., • 160 A. 648. 

S.C.—^La Tourette v. McMaster, 89 
S.E. 398, 104 S.C. 501, affirmed 89 S. 
Ct. 160, 248 US. 465, 63 L.Ed. 362. 
Tex.—Castillo v. Canales, 174 S.W. 
2d 261, 141 Tex. 479. affirming. Civ. 
App., 169 S.W.2d 200—^Farmers’ Gin 
Co. V. Armstrong, Clv.App., 80 S. 

W. 2d 448—Scanlan v. Home Ins. 
Co., C1V.APP., 79 S.W.2d 186, error 
refused—State v. Robinson, Civ. 
App., 42 S.W.2d 467—Lloyds of 
Texas v. Bobbitt, Clv.App., 40 S. 
W.2d 897, error dismissed. Com. 
App., 66 S,W.2d 808. 

Utah.—^Utah Ass’n of Life Under¬ 
writers V. Mountain States Life 
Ins. Co., 200 P. 678, 58 Utah 679. 
Va.—Story v. Commonwealth, 9 S.E. 
2d 844, 176 Va. 616. 

—state V. Smith, 200 N.W. 65, 
184 Wls. 466—State v. Smith, 199 
N.W. 964, 184 Wls. 809. 

Wyo.—^Flarmers’ Automobile Inter-In¬ 
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surance Exchange v. MacDonald, 
140 P.2d 905, 69 Wyo. 362. 

32 C.J. p 981 note 90. 

Automobile liability IXLsuraxLoe 
The state may prescribe conditions 
of automobile liability Insurance, and 
forbid Insurance without such con¬ 
ditions as It may see fit to Impose, 
as a means of enforcing conditions 
on which privilege of motor vehicle 
use of local highways may be en¬ 
joyed.—Continental Ins. Co. v. Char¬ 
est, 20 A.2d 477, 91 N.H. 378. 
CompeiLsatloxi. lusuraiLoe 
U.S.—^Home Indemnity Co. of New 
York V. O’Brien, C.C.A.Mlch., 104 
P.2d 413. 

Fire insuranoe 

U.S.—German Alliance Ins. Co. v. 
Lewis, Kan., 34 S.Ct. 612, 233 U.S. 
389, 58 L.Ed. 1011, L.R.A.1916C 

1189, affirming, C.C., 189 F. 769. 
Minn.—Glldden Co. v. Retail Hard¬ 
ware Mut. Fire Ins. Co. of Minne¬ 
sota, 233 N.W. 310, 181 Minn. 618, 
77 A.L.R. 616, affirmed Hardware 
Dealers Mut. Fire Ins. Co. of Wis¬ 
consin V. Glldden Co., 52 S.Ct. 69, 
284 U.S. 161, 76 L.Ed. 214. 

Tex.—Commercial Standard Ins. Co. 

V. Board of Insurance Com’rs of 
Texas, Clv.App., 34 S.W.2d 343, 
error refused. 

Wls.—State V. Fowler, 220 N.W. 534, 
196 Wls. 461, followed in 220 N. 

W. 638, 196 Wls. 463. 

Zdfe insuraaioe 

Ill.—^People ex rel. American Bank¬ 
ers Ins. Co. V. Palmer, 2 N.E.2d 
728, 363 Ill. 499, 106 A.L.R. 447. 
N.J.—^Foster v. Washington Nat. Ins. 
Co., 192 A. 69, 118 N.J.Law 228. 

Title insuraiLoe 

U.S.—^New York Title Mortgage Co. 
V. Tarver, D.C.Tex., 51 P.2d 684, 
affirmed 52 S.Ct. 813, 285 US. 624, 
76 L.Ed. 922. 

N.J.—Savings Investment & Trust 
Co. V. Associated Bankers Title & 
Mortgage Guaranty Co., 192 A 
684, 122 N.J.Eq. 95. 

Tex.—^Daniel v. Tyrrell & Garth Inv. 
Co., 93 S.W.2d 872, 127 Tex. 213. 
reversing Tyrrell & Garth Inv. Co. 
V. American Title Guaranty Co., 
Civ.App.. 79 S.W.2d 163. 

Power to regulate: 

Agents and brokers see infra 8 86* 
Beneficial associations see Benefi¬ 
cial Assolcatlons, S§ S-6 
Foreign Insurance companies see 
Infra §§ 75--83. 

Lloyd’s insurance see Infra § 1418. 
Mutual benefit Insurance see InAra 
9 1436. 

6. U.S.—Eagle Ins. Co. v. Ohio, 14 
S.Ct. 868, 153 U.S. 446, 38 L.Ed. 
778, affirming 38 N.E. 1056, 60 Ohio 
St. 252. 

32 C.J. p 982 note 91« 
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amend or repeal the . laws under which they were 
incorporated.^ 

This regulatory power of the state depends on the 
particular circumstances of the situation,^ and may, 
and should, be exercised to safeguard and protect 
the insurance business,® as well as to safeguard pol¬ 
icyholders and the general public of the state,as 
by preventing insurance corporations from commit¬ 
ting wrongs or injustice in the exercise of their cor¬ 
porate functions.!! The power, however, may be 
exercised only to the extent of making regulations 
which are reasonable and in the legitimate interest 
of the state and its citizens,!^ and which are not 


unconstitutional.!® In prescribing regulations the 
state may classify insurance companies according to 
the character of the insurance effected by them and 
discriminate between the different classes,!^ and 
may restrict the right to carry on the insurance 
business to corporations and deny it to individuals, 
partnerships, or unincorporated associations.!® 

Particular powers. The state legislature may 
lawfully require insurance companies to act prompt¬ 
ly on applications for insurance,!® to set aside or 
deposit a fund with a specified state insurance offi¬ 
cial for the security of policyholders,!*^ or to main- 


7. N.T.—^Lord v. Equitable Life As- 
aur. Soc., 87 N.E. 443, 194 N.T. 212, 
22 L.RA.,N.S.. 420. 

S2 C-J. p 982 note 92. 

8 . U.S.—Springfield Fire & Marine 
Ins. Co. V. Holmes, D.C.Mont., 32 
F.Supp. 964, reversed on other 
grounds Holmes v. Springfield Fire 
& Marine Ins. Co., 61 S.Ct. 19, 311 
tJ.S. 606, 85 L.Ed. 384, rehearing de¬ 
nied 61 act 129, 811 U.S. 726, 85 
L.Ed. 473. 

9. Ala.—Smith v. Penn Mut. Life 
Ins. Co., 14 So.2d 690, 244 Ala. 610 
—^Boyal Ina Co. v. All States The¬ 
atres. 6 So.2d 494, 242 Ala. 417— 
Bankers* Fire & Marine Ins. Co. 
V. Slosa, 155 So. 371, 229 Ala. SF. 
Encon.mgiTig of busiiLess of Insnr- 

anoe and minimizing burden thereof 
Is within scope of state’s discretion 
as matter of public policy.—^Mlles 
V. Department of Treasury, 199 N.E. 
872, 209 Ind. 172, 101 A.L.R. 1359, 
appeal dismissed Miles v. Depart¬ 
ment of Treasury of State of Indi¬ 
ana, 56 S.Ct 760, 298 U.S. 640, 80 L. 
Ed. 1872. 

la U.S.—Osborn v. Ozlln, Va., 60 S. 
Ct 758, 310. U.S. 53, 84 L.Ed. 
1074, afilrming, D.C., Osborne v. Oz¬ 
lln, 29 F.Supp. 71 . 

Ky.—^Hartford Live Stock Ins. Co. 
V. Gibson, 76 S.W.2d 17. 256 Ky. 
338. 

N.H.—^In re Opinion of the Justices, 
129 A. 117, 81 N.H. 566, 39 A.L.R. 
1023. 

Ohio.—State ez rel. DufCy v. Western 
Auto Supply Co., 16 N.B.2d 256, 134 
Ohio St 168, 119 AL.R. 1236. 

Okl.—Oklahoma Benefit Life Ass’n v. 
Bird, 136 P.2d 994, 192 Okl. 288 
—^Metropolitan Life Ins. Co. v. 
Lillard, 248 P. 841, 118 Okl. 196. 
11. U.S.—^Merchants* Mut. Automo¬ 
bile Liability Ins. Co. v. Smart, 45 
S.Ct 320. 267 U.S. 126, 69 L.Ed. 538. 
affirming Smart v. Merchants* Mut. 
Automobile Liability Ins. Co., 142 
N.E. 290, 236 N.Y. 577, dismissing 
appeal 198 N.T.S. 949, 206 App.Div. 
630. 

Pa.—^Long V. Sakleson, 196 A. 416, 
828 Pa. 261. 


Wyo.—^Farmers Automobile Inter-In¬ 
surance Exchange v. MacDonald. 
140 P.2d 906, 69 Wyo. 362. 

18. U.S.—Springfield Fire & Marine 
Ina. Co. V. Holmes, D.C.Mont., 32 
F.Supp. 964, reversed on other 
grounds Holmes v. Springfield Fire 
& Marine Ins. Co., 61 S.Ct 19. 311 

U. S. 606, 85 L.Ed. 384. rehearing 
denied 61 S.Ct 129, 311 U.S. 726. 
85 L.Ed. 473. 

Ill.—Chlcagoland Agencies v. Palmer, 
2 N.E.2d 910, 364 Ill. 13. 

Ky.—^Hartford Live Stock Ins. Co, 

V. Gibson. 76 S.W.2d 17, 266 Ky. 
338. 

Md.—Keystone Mut Casualty Co. of 
Pittsburgh. Pa. v. Hinds, 26 A.2d 
761, 180 Md. 676. 

Pa.—^Long V. Sakleson, 196 A. 416, 
328 Pa. 261. 

:bsglslatiire may ragnlate ahnses of 
the insurance business, but it cannot 
create a monopoly in such business, 
or authorize a public official arbi¬ 
trarily and capriciously to give or 
withhold permission to pursue same. 
—Stern v. Metropolitan Life Ins. 
Co., 164 N.T.S. 288, 90 Misc. 129, re¬ 
versed on other grounds 154 N.T.S. 
472, 169 App.Div. 217, affirmed 111 
N.E. 1101, 217 N.T. 626. 

PabUo necessity, interest or need, 
and not private advantage or gain, 
justifies regulation of the business 
of insurance; a regulatory statute 
must be in response to a public need, 
and must provide a means appropri¬ 
ate to that end.—Springfield Fire & 
Marine Ins. Co. v. Holmes, D.C.Mont, 
32 F.Supp. 964, reversed on other 
grounds Holmes v. Springfield Fire 
& Marine Ina. Co., 61 S.Ct 19, 311 
U.S. 606, 86 L.Ed. 884, rehearing de¬ 
nied 61 S.Ct 129, 811 U.S. 726, 85 L. 
Ed. 473. 

Arbitrary regtilation 
A state may not regulate insur¬ 
ance business done within its borders 
by legislative action which is arbi¬ 
trary or has no reasonable relation 
to an object within state authority.— 
Springfield Fire & Marine Ins. Co. v. 
Holmes, supra. 


13. Pa.—^Long V. Sakleson, 196 A 
416, 328 Pa. 261. 

Constitutionality of regulations un¬ 
der: 

Class legislation clause see Con¬ 
stitutional Law 5 495. 

Equal protection clause see Con¬ 
stitutional Law 9 511 0 . 
Privileges and immunities clause 
see Constitutional Law 5 478. 

14- Fla.—^Milam v. Davis, 128 So. 
668, 97 Fla. 916, certiorari denied 
Tiffany & Co. v. Davis, 50 S.Ct 
82. 280 U.S. 601, 74 L.Ed. 646. 
Statute prescribing classes held 
prospective only, and not applicable 
to existing company.—State v. Fed¬ 
erated Merchants* Mut. Ins. Co., 219 
N.W. 847, 117 Neb. 98. 

Classification under: 

Equal protection clause see Con¬ 
stitutional Law 5 511 0 . 
Privileges or immunities and class 
legislation clause see Constitu¬ 
tional Law 9 495. 

15. Idaho.—Intermountain Lloyds v. 
Diefendorf, 5 P.2d 730, 61 Idaho 
304. 

Pa.—^Weed v. Cummlng, 48 A. 409, 
198 Pa. 442. 

32 C.J. p 981 note 87. 

N.D.—^Wanberg v. National Un¬ 
ion Fire Ins. Co., 179 N.W. 666, 46 
N.D. 369. 

Sail iBsuranoe 

It is within the police power of the 
state to enact a statute requiring 
hail Insurance companies to act 
promptly on applications, and mak¬ 
ing such insurance effective after a 
certain time from the hour of ap¬ 
plication unless the company gives 
notice of its rejection.—Wanberg v. 
National Union Fire Ins. Co., su¬ 
pra. 

17. N.T.—Attorney General v. North 
American Life Ins. Co., 82 N.T. 
172. 

Title Insurer 

The legislature may require title 
Insurer to set aside ten per cent 
of its premiums as trust fund for 
discharge of insurer's liability.— 
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tain a surplus in a specified amount and it may 
authorize insurance companies to set apart a por¬ 
tion of their assets to secure a certain class of pol¬ 
icyholders, thus preferring them over policyholders 
not in that class.^® It may forbid insurance compa¬ 
nies or their agents to enter into any combination 
as to rates, commissions, or manner of transacting 
business,20 and in case of a violation thereof may 
invalidate stipulations in the policy for notice and 
proofs of loss,21 and allow a recovery by insured 
in addition to the actual loss .22 The legislature, 
within its discretion, may also provide for the su¬ 
pervision of the insurance business by a special de¬ 


partment or a special officer,28 and require compa¬ 
nies to make reports to him of their affairs ;2^ and 
it may abolish the offices thus created.25 

Rates. The legislature may regulate insurance 
rates generally, 2 8 and require insurance companies 
to file a schedule of their rates with a designated 
state officer ;27 and may prohibit insurance compa¬ 
nies from making discrimination in the rates charg¬ 
ed on risks of the same class.28 

Contracts and policies. It is within the police 
power of the state, within reasonable limits, to reg¬ 
ulate contracts of insurance.28 The legislature may 


Early v. Lawyers Title Ins. Corpo¬ 
ration. aC.A.Va,, 132 P.2d 42. 
Requirement of deposit see infra § 
72. 

18. Ill.—^Inte^rlty Mut. Ins. Co. v. 
Boys. 127 N.B. 748. 293 Ill. 307. 

32 C.!. p 982 note 97. 

Requirement of reserve: 

As to stock companies see Infra 

§ 102 . 

As to mutual companies see infra § 

112 . 

19. N.Y.—^Attorney General v. North 
America Life Ins. Co.. 82 N.Y. 172. 

80. Ala.—>^tna Fire Ins. Co. v. Ken¬ 
nedy. 60 So. 73. 161 Ala. 600. 136 
Am.S.R. 160. 

Validity under equal protection of 
law clause see Constitutional Law 
S 611 c. 

81. Ala.—^^tna Fire Ins. Co. v. Ken¬ 
nedy. supra—Continental Ins. Co. 
V. Parkes, 89 So. 204. 142. Ala. 660. 

88. U.S.—German Alliance Ins. Co. 
V. Hale. AIcl. 31 S.Ct. 246. 219 U. 
S. 307, 56 L.Ed. 229. 

Ala.—^Firemen's Fund Ins. Co, v. 
Hellner. 49 So. 297. 169 Ala. 447, 
17 Ann.Cas. 793. 

83. Ky.—^Bell v. Louisville Board of 
Fire Underwriters. 143 S.W. 388. 
146 Ky. 841. 

Okl.—^Insurance Co. of North Ameri¬ 
ca V. Welch. 154 P. 48. 49 Okl. 620. | 
Ann.Cas.l918E 471. 

Va.—^Button v. State Corporation 
Commission, 54 S.E. 769. 105 Va. 
634. 

Insurance department and officers 
see Infra 5 67. 

84. Ohio.—State v. Eagle Ins. Co., 33 
N.E. 1056. 60 Ohio St. 262, affirmed 
14 S.Ct 868. 153 U.S. 446, 28 L.Ed. 
778. 

32 C.J. p 982 note 1. 

Requirement of reports and state¬ 
ments see infra 9 73. 

85. Ky.—State Ins. Board v. Greene, 
213 S.W. 218. 186 Ky. 190. 

86. U.S.—Osborn v. Ozlln. Va.. 60 
S.Ct 768, 310 U.S. 63. 84 L.Ed. 1074. 
affirming, D.C., Osborne v. Ozlln, 
29 F.Supp. 71—O'Gorman & YOung 
V. Hartford Flrfe Ins. Co., 61 S.Ct. 


130. 282 U.S. 251, 76 L.Ed. 324. 72 
A.L.R. 1163, affirming O'Gorman & 
Young V. Phoenix Assur. Co., Lim¬ 
ited. of London. England. 146 A 
370. 106 N.J.Law 642—Sunshine 
Bus Lines v. American Fidelity & 
Casualty Co., C.C.ATex.. 76 P.2d 
426, followed In Dixie Motor Coach 
Corporation v. American Fidelity 
& Casualty Co.. aC.ATex., 76 P.2d 
428—^^tna Ins. Co. v. Hyde, D.C. 
Mo.. 34 F.2d 185, affirmed National 
Fire Ins. Co. of Hartford v. 
Thompson. 60 S.Ct. 288, 281 U.S. 
331. 74 L.Ed. 881. 

N.D.—Bekken v. Equitable Life As¬ 
sur. Soc. of U. S., 293 N.W. 200, 
210. 70 N.D. 122, citing Corpus JU- 
zls. 

Okl.—Insurance Co. of North Ameri¬ 
ca V. Welch, 164 P. 48, 49 Okl. 620, 
Ann.Cas.l918E 471. 

Tex—^Daniel v. Tyrrell & Garth Inv. 
Co., 93 S.W.2d 372. 127 Tex. 218, 
reversing Tsorell & Garth Inv. 
Co. v. American Title Guaranty 
Co,. Civ.App., 79 S.W.2d 168. 

Wash.—Continental Ins. Co. v. Fish- 
back. 282 P. 44. 164 Wash. 269. 

32 C-J. P 982 note 5. 

Fixe Xnsuxaaoe 

Mo.—State ex rel. Waterworth v. 
Harty, 213 S.W. 443, 278 Mo. 686. 

Va^— Mtaa. Ins. Co. v. Commonwealth 
ex rel. State Corporation Commis¬ 
sion. 169 S.E. 859, 160 Va. 698. 

87. Ark.—National Union F. Ins. Co. 
V. Dickinson. 194 S.W. 264, 128 Ark. 
367. 

88. N.D.—^Bekken v. Equitable Life 
Assur. Soc. of U. S., 293 N.W. 200, 
210, 70 N.D. 122. quoting Corpus 
Juris. 

82 C.J. p 983 note 7. 

Power to impose penalties for violas 
tlon of prohibition see infra 5 80. 

89. U.S.—^New York Title & Mort¬ 
gage Co. V, Tarver. D.C.Tex., 61 P. 
2d 584, affirmed 62 S.Ct. 813, 285 
U.S. 624, 76 L.Bd. 922~Mortgage 
Guarantee Co. v. Rogan, D.C.Cal., 
41 F.Supp. 932. 

Cal.—Carpei'ter v. Pacific Mut. Life 
Ins. Co. of California, 74 P.2d 761, 
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10 Cal.2d 307. certiorari granted 
Neblett v. Carpenter, 68 S.Ct. 1039, 
304 U.S. 566, 82 L.Bd. 1624, certio¬ 
rari denied 59 S.Ct. 61, 305 U.S. 
662. 83 L.Ed. 354, affirmed 59 S. 
Ct 170. 306 U.S. 297. 83 L.Bd. 182. 
rehearing denied 69 S.Ct. 856, 30S 
U.S. 676. 83 L.Ed. 437. 

Ga.—^Harrison v. Hartford Steam 
Boiler Inspection & Insurance Co., 
187 S.E. 648. 188 Gx 1. reversed on 
other grounds Hartford Steam 
Boiler Inspection & Ins. Co. v. Har¬ 
rison. 67 S.Ct 838, 301 U.S. 459. 81 
L.Ed. 1228. 

Idaho.—^Intermountain Lloyds v, 
Dlefendorf, 6 P.2d 780, 61 Idaho 
304. 

Mich.—Galkin v. Lincoln Mut. Cas¬ 
ualty Co., 272 N.W. 694, 279 Mich. 
327. 

Miss.—New York Life Ins. Co. v. 
Boling. 169 So. 882, 177 Miss. 172, 
111 AL.R. 967. appeal dismissed 
New York Life Ins, Co. v. Alex¬ 
ander, 67 S.Ct. 606, 800 U.S. 637. 
81 L.Ed. 864. rehearing denied 67 
S.Ct. 667. 300 U.S. 688. 81 L.Ed. 
889. 

N.D.—^Bekken v. Equitable Life As¬ 
sur. Soc. of U. S., 298 N.W. 200, 
70 N.D. 122. 

Okl.—Metropolitan Life Ins. Co. v. 

Llllard, 248 P. 841, 118 Okl. 196. 
Tex—^Daniel v. Tyrrell & Garth Inv. 
Co., 93 S.W.2d 372, 127 Tex 213, re¬ 
versing Tyrrell & Garth Inv. Co. v. 
American Title Guaranty Co.. Civ. 
App., 79 S.W.2d 163. 

82 C.J. p 983 note 9. 

Beasonableness 

The exercise of state’s police pow¬ 
er with respect to insurance con¬ 
tracts must be reasonably related 
to public interest and must not be 
arbitrary or improperly discrimina¬ 
tory.—Carpenter v. Pacific Mut. Life 
Ins. Co. of California, 74 P.2d 761, 
10 Cal.2d 307, certiorari granted Neb¬ 
lett V. Carpenter, 68 S.Ct. 1039, 804 
U.S. 665, 82 L.Bd. 1624, certiorari 
denied 59 S.Ct. 61. 306 U.S. 662, 83 
L.Ed. 354. affirmed 69 S.Ct. 170. 305 
U.S. 297, 88 L.Ed. 182, rehearing de¬ 
nied 59 S.Ct. 866, 306 U.S. 676, 83 
L.Ed. 437. 
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prescribe a standard form of policy,and the terms 
and conditions thereof but this legislative power 
cannot be delegated to the state insurance commis¬ 
sioners.® ^ It may require copies of the‘application 
or other papers to be attached to the policy if re¬ 
ferred to therein as part of the contract or as hav¬ 
ing any bearing thereon,®® and may provide that an 
acknowledgment in the policy of the receipt of the 
premium is conclusive evidence of its payment, not¬ 
withstanding a stipulation in the policy that it shall 
not be binding until the premium is actually paid.®^ 
It may also provide that no answer of applicant for 
insurance shall bar a recovery on the policy unless 
willfully false and fraudulent,®^ and unless it is ma¬ 
terial, and induced the company to issue the poli¬ 
cy;®* and similarly, that no misrepresentation or 
breach of warranty shall defeat a recovery on the 
policy unless the risk of loss was thereby increas- 
ed,®7 or unless the breach contributed to the loss.®* 
It may impose duties and obligations incident to the 
relation created by the contract or the negotiations 
for a contract, different from those arising or exist¬ 
ing under other contracts or negotiations®® and may 
prohibit the parties from altering such duties or ob¬ 
ligations.'*® 

Extent of loss and liability. The legislature may 
limit the extent of the risk that may be assumed 
in any one contract,may provide that insured 


may recover on a fire insurance policy as for a to¬ 
tal loss of a building so injured as to require that 
it be demolished or removed,^® and may impose on 
insurer the obligation to pay damages and attorneys 
fees in case of unreasonable default in the payment 
of a loss ;^® but it cannot provide a special method 
for the determination of loss in case of insurance 
against fire, lightning, or tornado, and, if that fails 
for a specified reason, authorize an action for loss 
with attorney’s fees.^^ 

§ 57. Insurance Department and Officers 

a. In general 

b. Powers and duties 

a. In General 

The state Insurance department, or the Insurance 
commissfoner or superintendent, In whom is usually vest¬ 
ed the supervision of the Insurance business and of the 
companies engaged therein, Is a creature of the statute 
which defines the powers and duties of such department 
or ofllce. 

The office of the state insurance department or 
the insurance commissioner or superintendent, in 
whom is usually vested the supervision of the busi¬ 
ness of insurance and companies engaged therein, 
is a creature of statute which defines the powers 
and duties of the office.** According to the terms 
of the particular statute, this supervisory power may 


aa N.D.—^Bekken v. Bdoltable Life 
Assur. Soc. of U. S., 298 N.W. 200. 
70 N.D. 122. 

82 C.J. p 988 note 10. 

31. Oolo.—^Unlon Mut. Life Go. of 
Iowa V. Bailey, 64 P.2d 1267. 99 
Colo. 570. 

Idaiio.—Continental Life Ins. & Inv. 
Co. V. Hattabaugrh. 121 P. 81, 21 
Idaho 285. 

Mich.—Attorney General v. Commis¬ 
sioner of Insurance, 112 N.W. 132, 
148 Mich. 566. 

N.D.—Bekken v. BquI table Life As¬ 
sur. Soc. of U. S., 298 N.W. 200, 
70 N.D. 122. 

32. Mo.—Swinney v. Connecticut 
Fire Ins. Co. of Hartford, App., 8 
S.W.2d 1090. 

Validity of statutes delegratlngr pow¬ 
ers grenerally see Constitutional 
Law 5 138 b (11). 

33. Iowa.—^Rauen v. Prudential Ins. 
Co., 106 N.W. 198, 129 Iowa 725. 

Mass.—Considine v. Metropolitan 
Life Ins. Co., 43 N.B. 201, 165 Mass. 
462. 

34. S.D.—Peever Mercantile Co. v. 
State Mut. Fire Ins. Co., 127 N.W. 
559. 25 S.D. 406. 

32 C.J. p 983 note 14. 

Becltal in policy as evidence see 
infra S 851. 

36. TJ.S.—John BteACOck Mut Life 


Ins. Co. V. Warren, 21 S.Ct. 585, 181 
U.S. 78, 46 L.Ed. 766, affirming 61 
N.E. 546, 59 Ohio St 45. 

36L U.S.—John Hancock Mut Life 
Ins. Co. V. Warren, supra. 

37. Ala,—State Life Ins. Co. v. 
Westcott 52 So. 344, 166 Ala, 192. 

38. Tex.—^Providence Washington 
Ins. Co. V. Levy, Civ.App., 189 S.W. 
1036—^^tna Ins. Co. v. Waco, Civ. 
App., 189 S.W. 815—Commonwealth 
Ins. Co. V. Finegold, Civ.App., 183 
S.W. 888. 

39. N.D.—^Bekken v. Equitable Life 
Assur. Soc. of 17. S., 298 N.W. 200, 
70 N.D. 122. 

40. N.D.—Bekken v. Equitable Life 
Assur. Soc., of U. S., supra. 

4L N.T.—Mosler v. U. S. Fidelity & 
Guaranty Co., 119 N.Y.S. 157, 184 
App.Dlv. 849, affirmed 96 N.E. 1184, 
202 N.T. 621. 

82 C.J. p 983 note 21. 

42 . Neb.—Dlnneen v. American Ins. 
Co., 162 N.W. 307, 98 Neb. 97, L.R. 
A.1915E 618, Ann.Cas.l917B 1246. 

Validity of statute under equal pro¬ 
tection clause see Constitutional 
Law 9 611 c. 

43. U.S.—^lowa Life Ins. Co. v. Lew¬ 
is, 28 S.Ct 126, 187 U.S. 885, 47 L. 
Ed. 204. 

32 C.J. p 988 note 25. 
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Damages for refusal and delay In 
payment see infra S 1406. 

44. Ind.'—Fidelity Phoenix Fire Ins. 
Co. V. Purlee, 185 N.E. 385, 192 
Ind. 106, 

45 . Ala,—^Ex parte Goodwyn, 149 So. 
216, 227 Ala, 173. 

N.H.—^American Motorists' Ins. Co. 
V. Central Garage, 169 A, 121, 86 N. 
H. 362. 

Wls.—^Unlon Indemnity Co. v. Rail¬ 
road Commission, 205 N.W. 492, 187 
Wls. 628. 

Not oonsUtntloiLal agency 
Insurance department is not an 
agency created by constitution, al¬ 
though its existence may be traced 
to constitutional provisions author¬ 
izing legislature to establish. In ad¬ 
dition to named executive officers, 
such other executive departments 
as may be required, and requiring 
legislature to provide by law for 
organization and supervision of 
mutual and co-operative companies 
and associations.—Clark v. Lincoln 
Liberty Life Ins. Co., 296 N.W. 449, 
139 Neb. 66. 

SopezvlBoxy control of Insuzaaioe de¬ 
partment 

Insurance companies, unlike ordi¬ 
nary business corporations, have 
been placed under general superviso¬ 
ry control of insurance department 
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extend to certain specified forms of insurance and 
companies;^® and although these regulatory provi¬ 
sions generally apply to domestic companies^ ^ a 
particular statute may be restricted to foreign com- 
panies>8 

An insurance commissioner or superintendent is 
a public officer clothed with the power of the 
state,but is an entity distinct from the state, 
with power to sue and be sued and, under some 
statutes, he cannot be a director, officer, or agent of 
any insurance company, or be directly interested 
therein, except as an insured.®^ Within the limits 
of his statutory powers he represents policyholders, 
by virtue of his office,^* and also represents the 


state in the enforcement of its insurance laws.®^ 
Under some statutes, he is authorized or required to 
appoint a clerk who acts as his deputy during his 
absence or inability,®^ and who, during a vacancy 
in the office, becomes the acting officer,5® and is en¬ 
titled to the salary of that office.®^ Under some 
statutes, also, sundry fees or compensation received 
by the insurance department or officers from insur¬ 
ance companies are required to be paid into the 
state treasury and are subject to the treasurer’s con^- 
trol as a fund for paying the expenses of the in¬ 
surance department 8 but, if the statute does not 
so provide, the amount of compensation paid to an 
actuary for his services in valuing policies, need not 
be deposited in the state treasury. 89 


whlcli Is charged with execution of 
all laws In relation to Insurance and 
insurance companies doing business 
in state and under Insurance commis¬ 
sioner who Is executive bead of such 
department.—Oklahoma Benefit Life 
Ass'n V. Bird, 135 P.2d 994, 192 Okl. 
288. 

Powev of govsxBor to appoint hall In- 
snraxLoe ooatmlsslonar 

(1) Under a statute establishing 
executive department as first admin¬ 
istrative department with governor 
as chief executive ofilcer, placing de¬ 
partment of agriculture in executive 
department, and providing that divi¬ 
sion of agriculture shall consist of 
administrative department, agencies, 
and offices, including hall insurance 
department, which shall continue as 
then organized and existing, and that 
executive officer of administrative 
department shall have full charge 
and general supervision of depart¬ 
ment with power to appoint all offi¬ 
cers and employees, power to appoint 
commissioner of hall Insurance is in 
the governor.—^People ex rel. Swayze 
V. Blxby, 81 P.2d 880, 102 Colo. 688. 

(2) This statutory power of the 
governor to appoint such commis¬ 
sioner prevails over provision of pri¬ 
or statute creating state board of 
hail Insurance and vesting power to 
appoint commissioner of hail insur¬ 
ance in members of state board of 
hail insurance; and Is not affected 
by another statutory provision ex¬ 
cepting from power of chief execu¬ 
tive officer to exercise duties vest¬ 
ed in respective departments detailed 
matters of policy expressly conferred 
by law on subordinate officers, since 
appointment of commissioner of hail 
insurance is not a “detailed matter 
of policy” within statute, and such 
power is not conferred on any other 
subordinate officer of the depart¬ 
ment.—^People ex rel. Swayze v. Blx¬ 
by, supra. 

Aemoval from ollloe 

The state Insurance commissioner 
is not a tax collector, within a con¬ 


stitutional provision under which 
the governor is given power to sus¬ 
pend alleged defaulting state and 
county treasurers and defaulting tax 
collectors pending the investigation 
of their respective accounts, and em¬ 
powering him to make temporary ap¬ 
pointments of proper persons to fill 
the offices.—^Henry v. State, 95 So. 67, 
130 Miss. 855. 

Statute hold oonstitutloiLal 
Mo.—State ex rel. Missouri State 
Life Ins. Co. v. Hall. 52 S-W.2d 
174, 330 Mo. 1107. 

What powers may be delegated to 
insurance commissioners see Con¬ 
stitutional Law SS 138 b (11). 676. 
4a Ind.—State v. Commercial Ins. 

Co., 64 N.E. 466, 158 Ind. 680. 

[47. Ind,—State v. Commercial Ins. 
Co., supra. 

4a Ind.—State v. Commercial Ins. 
Co., supra,. 

Hegulatlons aa to foreign Insurance 
companies see Infra SS 75-83. 

49. Cal.—Caminetti v. Guaranty Un¬ 
ion Life Ins. Co., 126 P.2d 169, 52 
Cal.App.2d 380. 

Okl.—Oklahoma Benefit Life Ass*n v. 

Bird, 135 P.2d 994, 192 Okl. 288. 
Wash.—State v. Shively, 122 P. 1020, 
68 Wash. 148. 

"Exaoutiye ollLcer^ of state 
Ill.—^American Surety Co. v. Jones, 61 
N.E.2d 12Z, 384 111. 222, affirming 
44 N.B.2d 762, 316 IlLApp. 197— 

People ex rel. Barber v. Har¬ 
greaves, 25 N.E.2d 416, 803 Ill.App. 
387. 

Insurance commissioner as state offi¬ 
cer see the C.J.S. title States 5 
52. also 59 C.J. p 106 note 85. 

50. U.S.—State of Missouri v. 

Homesteaders Life Ass'n, G.C.A. 

Mo., 90 F.2d 543, certiorari denied 
58 S.Ct 87, 302 U.S. 717, 82 L.Ed. 
663. 

51. U.S.—State of Missouri v. 

Homesteaders Life Ass'n, supra. 

Right of Insurance commissioner to 
bring duo warranto to forfeit char¬ 
ter and oust company from doing 
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business in the state see the C.J.S. 
title Quo Warranto 9 30, also 51 
C.J. p 339 note 80 [al (1). 

52. U.S.—^Equitable Life Assur. Soc. 

V. Fowler, C.C.Del.. 126 F. 88. 

63. Cal.—^American Trust Co. v. Cal¬ 
ifornia Western States Life Ins. 
Co.. 98 P.2d 497, 15 Cal.2d 42. prior 
opinion, App., 76 P.2d 201 and fol¬ 
lowed in California Western States 
Life Ins. Co. v. Pacific American 
Co.. 98 P.2d 511, 15 Cal.2d 763, 
prior opinion, App., 76 P.3d 208. 
Mo.—State ex rel. Lucas v. Blair, 
144 S.W.2d 106, 346 Mo. 1017, cer¬ 
tiorari denied Blair v. State of 
Missouri ex rel. Lucas, 61 S.Ct. 
741, 312 U.S. 700, 85 L.Ed. 1134., 

54. Mo.—State ex rel. Lucas v. 
Blair, supra. 

55. Colo.—Carlile v. Hurd, 31 P. 962, 
3 Colo.App. 11. 

N.T.—^People v, Hopkins, 55 N.T. 74, 
reversing 1 Thomps. & C. 195. 

56. N.Y.—^People v. Hopkins, supra 
—Smyth V. Lombardo. 15 Hun 416. 

57. N.Y.—People v. Hopkins, 66 N.Y. 
74, reversing 1 Thomps. & C. 195. 

58. Colo.—Carlile v. Hurd, 31 P. 962, 
8 Colo.App. 11, error dismissed 33 
P. 164, 18 Colo. 461. 

Interest 

An insurance commissioner requir¬ 
ed by statute to make monthly ac¬ 
countings and settlements for license 
taxes received during the previous 
month is liable for interest only 
from the time such settlements were 
due, and that only on collections 
actually made for the previous 
month, although there were other 
taxes which could and should have 
been collected, and the fact that in¬ 
surance commissioner’s failure to 
pay collected license taxes to the 
state treasurer resulted solely from 
fault of a deputy does not relieve 
him from liability for interest.— 
Miller v. Henry, 103 So. 208, 189 
Miss. 661. 

59. Pa—Commonwealth v. Luper, 83 
PaCo. 288, 
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1). Powers aad Duties 

The powers and duties of an Insurance department or 
Insurance commissioner or superintendent are limited to 
those conferred by the statutes, and are generally merely 
regulatory, and of an administrative or ministerial na¬ 
ture. 

The powers and duties of the insurance commis¬ 
sioner or superintendent are limited to those con¬ 
ferred on him by statute,®® in clear and unmistak¬ 
able terms, as such powers will not be construed as 
being conferred by implication,except such as are 
necessarily implied to carry out Ae powers confer- 
red.®2 Ordinarily an insurance commissioner or su¬ 
perintendent is given extensive authority in investi¬ 


gating the affairs of insurance companies, and in 
reference to their management and operation;®® 
and he may take corrective measures if it is ascer¬ 
tained that the company has failed to comply with 
the statutory requirements,®^ and he is not preclud¬ 
ed from so acting by the fact that a former com¬ 
missioner made a ruling in the matter.®® It is his 
duty to protect the rights of the true owners of 
an insurance business conducted in the state,®® and 
if the insurance company has complied with the 
statutory requirements it is his duty to act ;®7 if he 
negligently fails to perform the duties imposed on 
him, he is liable on his official bond to persons in¬ 
jured by reason thereof.®® However, he is not per- 


60. Arlz.—^Pioneer Mut. Ben. Ass*n 
V. Corporation Commission, 123 
P.2d 828, 69 Arlz. 112—Wylie v. 
PlKBnlr Aasur. Co., 22 P.2d 846, 
42 Arlz. 133. 

D.C.—Hutchins Mut. Ins. Co. of Dis¬ 
trict of Columbia v. Hazen, 106 P. 
2d 63, 70 App.D,C. 64. 

Ky.—Goodpaster v. Southern Ins. 
Agency, 169 S.W.2d 1. 293 Ky. 420 
—^Allln V. American Indemnity Co., 
65 S.W.2d 44, 246 Ky. 396 —Wilson 
V. Louisville Title Co., 61 S.W.2d 
971. 244 Ky. 688. 

Mo.—State ex rel. Lucas v. Blair, 
144 S.W.2d 106, 346 Mo. 1017, cer¬ 
tiorari denied Blair v. State of 
Missouri ex rel. Lucas, 61 S.Ct. 
741, 312 U.S. 700, 86 L.Bd. 1134. 
Neb.—^Royal Highlanders v, Wise¬ 
man, 299 N.W. 469, 140 Neb. 28 
—Grand Lodge A. O. U. W. of 
Iowa V. Insurance Board of Ne¬ 
braska, 170 N.W. 617, 103 Neb. 
99. 

N.H.*—Phenlx Mut Fire Ins. Co. v. 
Rouillard, 29 A.2d 134, 92 N.H. 
228—^American Motorists* Ins. Co. 
V. Central Garage, 169 A. 121,, 86 
N.H 862. 

N.Y.—New Jersey Fidelity & Plate 
Glass Ins. Co. v. Van Schalck, 269 
N.T.S. 108, 236 App.Div. 223, af¬ 
firmed 186 N.B. 721, 261 N.Y. 621. 
Ohio.—^Brand v. Safford, 160 N.B. 

464, 118 Ohio St 66. 

Tex.—^Board of Insurance Com'rs of 
Texas v. Guardian Life Ins. Co. of 
Texas, 180 S.W.2d 906—Commer¬ 
cial Standard Ins. Co. v. Board of 
Insurance Com’rs of Texas, Civ. 
App., 84 S.W.2d 843, error refused. 
Wis.—Union Indemnity Co. v. Rail¬ 
road Commission, 206 N.W. 492, 187 
Wis. 628. 

32 C.J. p 984 note 60. 

Coasent of parties InsnAoient 
The Jurisdiction of the insurance 
commissioner is conferred by stat¬ 
ute alone and must be found within 
four comers thereof, and such Juris¬ 
diction cannot be conferred by con¬ 
sent of parties.—^Unlon Indemnity 
Co. V. Railroad Commission, supra. 
Bights under federal aad state 


ooastltatlons cannot be determined 
by an insurance commissioner.— 
State V. Whitman, 220 N.W. 929, 196 
Wis. 472. 

Contxaots 

Statutes defining and limiting pow¬ 
ers of superintendent of state Insur¬ 
ance department in the transaction 
of publlb business do not unconstitu¬ 
tionally Impair superintendent’s free¬ 
dom of contract or freedom of those 
who contract with superintendent.— 
State ex rel. Lucas v. Blair, 144 S. 
W.2d 106, 846 Mo. 1017, certiorari 
denied Blair v. State of Missouri ex 
rel. Lucas, 81 S.Ct. 741, 312 U.S. 700, 
85 L.Ed. 1134. 

Powers as to Issuing or revoking 
license to: 

Agents or brokers see infra 5 85. 
Domestic companies see Infra § 60. 
Foreign companies see infra § 79. 

61. Tex.—^Board of Insurance 
Com'rs of Texas v. Guardian Life 
Ins. Co, of Texas, 180 S.W.2d 906 
—Commercial Standard Ins. Co. v. 
Board of Insurance Com’rs of Tex¬ 
as, Civ.App.. 34 S.W.2d 848, error 
dismissed. 

62. N.D.—State v. Nestos, 187 N.W. 
233, 48 N.D. 894. 

powers neoessary to aooomplish pur¬ 
pose Intended 

A statute providing that the com¬ 
missioner of Insurance, with the ap¬ 
proval and assistasice of the indus¬ 
trial commission, may negotiate a 
loan whereby the state hall Insurance 
fund may pay its obligations In 
cash, carries by implication power to 
use such proper means as are nec¬ 
essary in the Judgment of those offi¬ 
cers to accomplish the Intended pur¬ 
pose.—State V. Nestos, supra.. 

63. Neb.—^Royal Highlanders v. 
Wiseman, 299 N.W. 469, 140 Neb. 
28. 

Okl.—Oklahoma Benefit Life Ass’n 
V. Bird, 135 P.2d 994, 192 Okl. 288. 
32 C.J. p 984 note 64. 

mvestlgation. outside of state can¬ 
not be conducted by an insurance 
commissioner, under a statute pro¬ 
viding that he may investigate a 
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company Incorporated by, or doing 
business in, the state, and that he 
may compel the attendance of wit¬ 
nesses, production of papers, etc., in 
prosecuting an Investigation.—Car- 
llle V. Hurd, 81 P. 962, 8 Colo.App. 
11 . 

Duty to make annual report to legli. 
lature 

Arlz.—^Bankhead v. Howe, 107 P.2d 
198, 56 Arlz. 257, 131 A.L.R. 269. 

64. Neb.—^Royal Highlanders v. 

Wiseman. 299 N.W. 469, 140 Neb. 
28. 

Tex.—^Manhattan Life Ins. Co. of 
New York v. Wilson Motor Co., 
C1V.APP.. 76 S.W.2d 721. 

65 . Wash.—State v. Globe Casket & 
Undertaking Co.. 143 P. 878, 82 
Wash. 124, L.R.A.1916B 976. 

Foxfelture of charter 
A ruling of a former commission¬ 
er that the company's business was 
not regulated by the insurance law 
does not estop the state or preclude 
a later commissioner from suing to 
forfeit the company’s charter on the 
ground that Its business constitutes 
Insurance and Is unauthorized.— 
State V. Globe Casket & Undertaking 
Co., supra. 

ea Cal.—Camlnettl v. Guaranty Un¬ 
ion Life Ins. Co.. 126 P.2d 169. 
52 C^.App.2d 380. 

67, Neb.—Grand Lodge A. 0. U. W. 
of Iowa V. Insurance Board of Ne¬ 
braska, 170 N.W. 617, 108 Neb. 99. 

68. Cal.—^Bankhead v. Howe, 107 P< 
2d 198, 56 Arlz. 267, 131 A.L.R. 269. 

Failure to make proper Investigation 
Where corporation commissioners 
charged with supervision of insur¬ 
ance companies permit a company to 
enter into and to continue to do 
■business in the state, and commis¬ 
sioners know, or with reasonable dil¬ 
igence In discharge of official duties 
should know, or negligently fail to 
make proper investigation and hence 
negligently fall to discover, that com¬ 
pany has not complied with statu¬ 
tory prerequisites to engaging In 
business in the state, commissioners 
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sonally liable for moneys paid out of funds deposit¬ 
ed with him for the protection of policyholders, 
where he acts in good faith and under the advice 
of the law officers of the state,69 nor is he person¬ 
ally liable in damages for refusing to grant a com¬ 
pany a license to do business, unless he acts cor- 
ruptlyJO 

Nature of powers and duties. The powers and 
duties of an insurance commissioner or superin¬ 
tendent are generally administrative or ministeri¬ 
al,'^^ or, as has been held, partly administrative or 
ministerial and partly discretionary or quasi judi¬ 
cial,"^2 he being vested with a wide, but limited, dis¬ 
cretion.'^® In a strict sense his powers are merely 
regulatory of the business of insurance within the 
state and of the companies engaged therein,74 and 
are not legislative,^® as in the absence of statutory 


authority, he cannot add to, amend, or alter the in¬ 
surance law by regulations,but can only make 
such rules as are consistent with such law;"^*^ and, 
moreover, in the absence of statutory authority 
therefor, an insurance department or officer has no 
judicial powers,*^® and he cannot delegate his stat-. 
utory duties and powers to a court,*^9 nor can he 
substitute his judgment for that of the insurance 
company as to the wisdom and expediency of busi¬ 
ness policies and methods in carrying on the busi¬ 
ness of the company.®® 

Particular pozvers and duties. According to the 
terms of the particular statute, the insurance com¬ 
missioner or superintendent may prescribe the terms 
on which an insurance company may do business 
within the state, and determine whether a compa¬ 
ny has complied with the state laws and the rules 


are liable on their official bonds to 
persons sufferingr legral injuries by 
reason of their conduct.—Bankhead 
V. Howe, supra. 

B9. U.S.—Firemen's Ins. Co. v. 
Hemlngrway, C.C.Mlss., 9 F.Cas.No. 
4,797, 

70. Tenn.—State v. Thomas, 12 S.W. 
1084, 88 Tenn. 491. 

Duty to issue license or certificate 
see infra 5 69. 

71. Ala.—^Ex parte Goodwyn, 149 
So. 216, 227 Ala. 173, 

Ind,—Morthland v. Lincoln Nat, Life 
Ins, Co„ 26 N.E.2d 826, 216 Ind. 
689. 

Ky.—Goodpaster v. Southern Ins. 
Agency, 169 S.W.2d 1, 298 Ky. 420 
—All in V. American Indemnity Co., 
55 S.W.2d 44, 246 Ky. 396. 

Neb.—Clark v. Lincoln Liberty Life 
Ins. Co.. 296 N.W. 449, 139 Neb. 
65. 

N.H.—^American Motorists' Ins. Co. v. 
Central Garage, 169 A. 121, 86 
N.H. 362. 

72. N.H.—^American Motorists* Ins. 
Co. V. Central Garage, 169 A. 121, 
86 N.H. 362. 

32 C.J. p 984 note 51. 

'73- Okl.—Bankers Union Life Ins. 
Co. V. Read, 77 P.2d 26, 182 Okl. 
108. 

Be has XLo arbitrary powers to act 
according to his own unrestricted 
Judgment.—^Phenlx Mut. Fire Ins., 
Co. V. Roulllard, 29 A.2d 134, 92 
N.H. 228. 

Employment of counsel see infra S 
74. 

74. Ala.—^Ex parte Goodwyn, 149 So. 
216, 227 Ala. 173. 

Ill.—People ex rel. Barber v. Har¬ 
greaves, 25 N.E.2d 416, 303 IlLApp. 
387. 

Ky.—Goodpaster v. Southern Ins. 
Agency, 169 S.W.2d 1, 293 Ky. 420. 
BegulatloiLS In mlnntest detail of 


the operations and business of an 
insurance company are not author¬ 
ized.—Hutchins Mut. Ins. Co. of Dis¬ 
trict of Columbia v. Hazen, 105 P.2d 
63, 70 APP.D.C. 174. 

76. Ill.—People ex rel. Barber v. 
Hargreaves, 25 N.E.2d 416, 303 Ill. 
App. 387. 

Okl.—Mutual Ben. Life Ins. Co. v. 

Welch. 175 P. 45. 71 Okl. 69. 

Pa.—In re Life Ins. Investigation, 15 
Pa.Dlst 107, 31 Pa.Co. 667. 

Tex—Scanlan v. Home Ins. Co., Civ. 
App., 79 S.W.2d 186. 

function as legislative 
The insurance department's rate- 
making function is legfislative and 
hence cannot be exercised retroac¬ 
tively, but its application of rates 
is an administrative function not af¬ 
fected by constitutional prohibition 
of ex post facto and retroactive laws. 
—^Brown & Root v. Traders & Gen¬ 
eral Ins. Co., TexCiv,AppJ, 135 S.W. 
2d 634, error dismissed. Judgment 
correct 

76. D.C.—Hutchins Mut Ins. Co. of 
District of Columbia v. Hazen, 106 
F.2d 68, 70 APP.D.C. 174. 

77- D.C.—^Hutchins Mut. Ins. Co. of 
District of Columbia v. Hazen, su¬ 
pra. 

78- Conn.—^Noyes v. Byxbee, 45 
Conn. 882. 

D.C.—U. S. V. Ingham, 38 App.D.C. 
379—Drake v. U. S.. 80 App.D.C 
312. 

Neb.—Clark v. Lincoln Liberty Life 
Ins. Co., 296 N.W. 449, 139 Neb. 
65. 

32 C.J. p 984 note 53. 

Caanot determine legal and equita¬ 
ble oontrovexsies 

A statute which does not confer 
on insurance department Quasl-Judl- 
cial power and original exclusive 
Jurisdiction to determine legal and 
equitable controversies between in¬ 
surance companies and their policy- 
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holders Indicates that legislature 
never intended that Insurance de¬ 
partment should invade Judicial field 
or curb or abridge any of consti¬ 
tutional, common-law, or equity pow¬ 
er of district court and never intend¬ 
ed to do more than confer on insur¬ 
ance department supervision over in¬ 
surance with power to initiate prop¬ 
er proceedings and to take necessary 
administrative and executive control, 
to the end that Insurance business 
would receive proper and necessary 
protection.—Clark v. Lincoln Liberty 
Life Ins. Co., supra. 

A statute authorizing investiga¬ 
tions by insurance commissioner on 
complaints of policyholders does not 
give commissioner power to sit as 
court for trial of controversies be¬ 
tween insurance companies and pol¬ 
icyholders, but contemplates admin¬ 
istrative investigations; and the giv¬ 
ing of notice and holding of a hear¬ 
ing in a particular investigation by 
Insurance commissioner cannot 
change character of proceeding under 
statute firom that of administrative 
investigation to that of Judicial hear¬ 
ing, where statute did not confer 
Judicial authority on commissioner. 
—American Motorists' Ins. Co. v. 
Central Garage, 169 A. 121, 86 N.H. 
362. 

79. Ind.—Morthland v. Lincoln Nat. 
Life Ins. Co., 25 N.E.2d 325, 216 
Ind. 689. 

80b Neb.—^Brown v. Royal Highland¬ 
ers, 299 N.W. 467, 140 Neb. 54. 
Tex-^ommercial Standard Ins. Co. 
V. Board of Insurance Com'rs of 
Texas, Clv.App., 84 S.W.2d 348, 
error refused. 

81- Tex—^Railroad Commission v. 
Highway Ins. Underwriters, Civ. 
App., 124 S.W.2d 413. 

Exclusive power 

Tex—^Railroad Commission v. High¬ 
way Ins. Underwriters, suprx 
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and regulations of the commissioners may re¬ 
quire the company to desist from any illegal, im¬ 
proper, or unjust method of business;®® may re¬ 
quire the salaries of mutual insurance compan/s of¬ 
ficers to be reasonable and require restitution of ex¬ 
cessive amounts paid may determine the classifi¬ 
cation of companies for the purpose of fixing insur¬ 
ance rates,®® may approve, modify, or change in¬ 
surance rates,®® and may investigate and approve 
or disapprove an agreement between insurance com¬ 
panies and the rate-making bureau with regard to 
such rates j’®*^ may make reasonable territorial clas¬ 
sifications of insurable risks;®® may give directions 
as to the form of standard policy to be adopted, 
within the statutory requirements,®® and may direct 
the discontinuance of policies violating such require¬ 
ments but he cannot compel companies to use a 
particular form of policy prepared by him.®i 


§ 58. Judicial Supervision 

The courts, ordinarily, will not attempt to outline 
the general policy or conduct of the Insurance depart¬ 
ment, and will not Interfere In or review matters within 
the discretionary powers of the insurance commissioner, 
except to the extent that a review Is authorized by 
statute. 

Ordinarily, the courts will not attempt to outline 
the general policy or conduct of the insurance de¬ 
partment®® or interfere with or disturb the acts of 
the insurance commissioner or superintendent in 
matters within his discretionary powers,®® unless 
such power is exercised arbitrarily ;®4 nor in the 
absence of fraud, gross negligence, or transgression 
of a statutory limitation, will a court of equity in¬ 
terfere with the judgment and discretion of the 
board of directors of an insurance company on ques¬ 
tions of corporate management, policy, or busi¬ 
ness.®® 


82. Tez.—^Railroad Commission v. 

Higrhway Ins. Underwriters, supra. 

88. W.Va.—^Flat Top Ins. Agency v. 

Sims, 178 S.B. 618, 116 W.Va. 72. 
Oxdav 2 U)t aliiuie of dlsoretioii 

Order of insurance commissioner 
directing Insurance company to teiv 
mlnate practice of Issuing *‘fleet" au- 
tomo-bile liability policies. Including 
not only automobiles of companies 
for which policies were written, but 
also automobiles owned by some of 
their employees. Is not abuse of dis¬ 
cretion.—^Plat Top Ins. Agency v. 
Sims, supra. 

84. Ohio.—State v. Conn, 157 N.E. 
663, 117 Ohio St. 190, error dismiss¬ 
ed State of Ohio ez rel. National 
Mut. Ins. Co. V. SafCord. 48 S.Ct. 
302, 276 U.S. 696, 72 L..Bd. 722— 
State V. Conn, 165 N.H. 138, 115 
Ohio St. 607, 60 AL.R. 473. 

85. Tex.—^United Employers Casual¬ 
ty Co. V. Pearlman Auto Parts & 
Supply Co., Civ.App., 173 S,W.2d 
374, error refused. 

Exoliisive power 

Under the Texas statute, Vernon’s 
Sayles Clv.St Annot. arts 4679c, 4911, 
4912, the power to detemaine the 
classification of a business for the 
purpose of fixing rates of compensa¬ 
tion Insurance premiums applicable 
thereto Is vested exclusively In the 
insurance commission without any 
reQulrement of notice or hearing, and 
a party aggrieved by such classiflca,- 
tlon must file protest as required, In 
the absence of showing that commis¬ 
sion’s action was arbitrary or confis¬ 
catory.—^United Employers- Casualty 
Co. V. Pearlman Auto Parts & Sup¬ 
ply Co., supra. 

Regulation of rates see infra S 60. 

86. Kan.—^^tna Ins. Co. v. Travis, 
285 P. 522. 130 Kan. 2. deny;[ng 
amendment of Judgments 257 P. 
387, 121 Kan. 802, and 259 P. 1068, 


124 Kan. 860, certiorari denied 
Mina. Ins. Co. v. Baker, 48 S.Ct. 
321, 276 U.S. 628, 72 L.Ed. 740— 
iBJtna Ins. Co. v. Lewis, 142 P. 964, 
92 Kan. 1012. 

Ky.—^Bell v. Louisville Board of Eire 
Underwriters. 143 S.W. 388. 146 
Ky. 841. 

N.Y.—People v. Phillips, 196 N.Y.S. 

202, 203 App.Div. 13. 

Wis.—State v. Whitman, 220 N.W. 
929, 196 Wls. 472. 

Power of insurance commissioner to 
regulate and fix workmen's com¬ 
pensation insurance rates see the 
C.J.S. title Workmen's Compensa¬ 
tion Acts § 371, also 71 C.J. p 911 
notes 25, 26. 

87. Ohio.—Brand v. Salford, 160 N.E. 
464, 118 Ohio St. 66. 

SnperlBLteiuaent of lasuzaaoe must 
approve or disapprove agreement 
regulating fire insurance rates be¬ 
tween Insurance company and rate¬ 
making bureau after investigation on 
complaint in good faith by insured. 
—^Brand v. Salford, supra.. 

Abrogatiou of ooutraot 

Rules promulgated by insurance 
commissioners could abrogate con¬ 
tract betwepn title insurance compa¬ 
ny and association for Insurance of 
titles at specified rates, notwith¬ 
standing commissioners’ authority to 
promulgate rules was derived from 
statute which became effective after 
contract was entered into.—Daniel v. 
Tyrrell & Garth Inv. Co., 93 S.W.2d 
372. 127 Tex 213, reversing Tyrrell 
& Garth Inv. Co. v. American Title 
Guaranty Co., Civ.App., 79 S.W.2d 
158. 

8a Mass.—Schlabach v. Commis¬ 
sioner of Insurance, 195 N.E. 887, 
290 Maas. 685. 

89. Mass.—^^tna Life Ins. Co. v. 
Hardison, 85 N.E. 407, 199 Mass. 
181. 


Tex.—Scanlan v. Home Ins. Co., Civ. 

App., 79 S.W.2d 186, error refused. 
Approval or disapproval of forms of 
policies see infra 9 253. 

Legislative power of commissioner 
as to standard form of policy see 
Constitutional Law 9 188 b (11). 

90. Minn.—Commercial Accident 
Ins. Co. V. Wells, 194 N.W. 22, 156 
Minn. 116. 

91. S.D.—Phenlx Ins. Co. v. Perkins, 
101 N.W. 1110, 19 S.D. 59. 

92. Wash.—Phillips v. Pishback, 146 
P. 181, 84 Wash. 124. 

8a Ill.—^American Surety Co. v. 
Jones, 61 N.E.2d 122, 384 Ill. 222, 
affirming 44 N.E.2d 762, 316 Ill.App. 
197—People ex rel. Barber v. Har¬ 
greaves, 25 N.E.2d 416, 303 Ill.App. 
887. 

Ky.—^Allln v. American Indemnity 
Co., 56 S.W.2d 44, 246 Ky. 396. 

Mo.—State ez rel. Missouri State 
Life Ins. Co. v. Hall, 52 S.W.2d 
174, 330 Mo-. 1107. 

Utah.—^Utah Ass’n of Life Under¬ 
writers V. Mountain States Life 
Ins. Co., 200 P. 673, 58 Utah 679. 
Illegal relationship of an Insur¬ 
ance company with other corpora¬ 
tions comes within the Jurisdiction 
of the insurance commissioner, and 
not within the Jurisdiction of the 
court.—^Utah Ass’n of Life Under¬ 
writers V. Mountain States Life Ins. 
Co., supra. 

PA Ky.—^Allin v. American Indem¬ 
nity Co., 65 S.W.2d 44, 246 Ky. 
396. 

95. Neb.—Brown v. Royal Highland¬ 
ers, 299 N.W. 467, 140 Neb. 64. 
Corporate ollLoers In charge 
Where a fraternal benefit society 
Is transformed to a mutual legal re-, 
serve life Insurance company pursu¬ 
ant to statute, without a condition 
Imposed by state department of In- 
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Review, Under the provisions of some of the 
regulatory insurance statutes, however, the acts of 
an insurance commissioner or superintendent are 
not final, hut are subject to inquiry and control by 
a proper court;®® and are subject to review by a 
court of competent jurisdiction in an original pro¬ 
ceeding therein,®7 on the petition of a person or 
an insurance company that has been aggrieved by 
the acts or rulings of the commissioner or su¬ 
perintendent,®® alleging a cause of action for re¬ 
view.®® Such a statute contemplates a review of 
an order, made on due notice and after a full hear¬ 
ing,^ as to whether or not the commissioner ex¬ 
ceeded his authority,® and does not contemplate a 
review of the evidence or mere errors of judg¬ 
ment.® The reviewing court must determine the 


case on the facts as they existed at the time the or¬ 
der was. made,^ and must accept as true the findings 
of the commissioner which are not assailed in the 
petition seeking a review.® Under some statutes, 
the jurisdiction of the court cannot be exercised im- 
less all the facts were presented in evidence before 
the commissioner;® but under other statutes, the 
court is not limited to an investigation of the facts 
before the commissioner, but may consider any evi¬ 
dence that might have been produced before him as 
to the propriety of the order at the time it was 
made.7 

The reviewing court may modify, annul, or va¬ 
cate the order or decision of the commissioner 
where it is not based on matters in evidence on the 
hearing before him,® but not where it is reasonably 


surance for distribution of assets, 
corporate officers of company are 
thereafter lawfully In chargre of Its 
business affairs, and the courts have 
no power to substitute their Judgr- 
ment for that of board of directors 
as to wisdom and expediency of busi¬ 
ness policies and methods In carrylngr 
on the business of the company.— 
Brown v. Rosral Hig^hlanders, supra. 

90. Kan.—^ECansas Home Ins. Oo. v. 

Wilder, 23 P. 1061, 48 Kan, 731. 

S.C.—^Klngr V. Mtna. Ins. Co., 167 S. 

K. 12, 168 S.a 84. 

Control of commissioner by: 
Injunction see Injunctions 9 109. 
Mandamus see the C.J.S. title Man¬ 
damus 9 122, also 88 C.J. p 678 
note 92-p 675 note 14. 

97. IlL—American Surety Co. v. 
Jones, 51 N.H.2d 122, 884 Ill. 222, 
affirming: 44 N.K.2d 762, 816 Ill. 
App. 197. 

Mass.—^Brest v. Commissioner of In¬ 
surance, 169 H.1]. 657, 270 Mass. 7. 
Okl.—Utilities Ins. Co. of Missouri 
V. State Ins. Board of Oklahoma, 
84 P.2d 619, 184 Okl. 234—Associat¬ 
ed Industries of Oklahoma v. State 
Ins. Board, 46 F.2d 861, 178 Okl. 
41. 

W.Va.—Flat Top Ins. Agrency v. 

Sims, 178 S.B. 518, 116 W.Va. 72. 
32 C.J. p 985 note 65. 

Applicable statutes 
A statute authorizing: review of or¬ 
ders of state superintendent of In¬ 
surance, In effect when evidence was 
taken and jud^ent rendered In trial 
court. Is applicable, althougrh not in 
effect when superintendent’s order 
was made, but not a statute which 
g:oes into effect after the order has 
been made.—^^tna Ins. Co. v. Hyde, 
285 S.W. 65, 815 Mo. 118, certiorari 
granted 47 S.Ct 118, 278 U.S. 681, 
71 L.Fd. 887, and certiorari dis¬ 
missed 48 S.Ct. 174, 275 U.S. 440, 72 
L.Ed. 857. 

Oommoiulaw rules ffovemlng wilt 


of oertloxiarl are inapplicable under 
a statute providing: that the action 
of the Insurance commissioner shall 
be subject to review by any court of 
competent jurisdiction.—Utah Ass’n 
of Life Underwriters v. Mountain 
States Life Ins. Co., 200 P. 673, 58 
Utah 579. 

Hot strlotly appeal 

The filing: of a "petition for re¬ 
view" of order or decision of direc¬ 
tor of insurance is not strictly an 
appeal, but is In the nature of an 
appeal or writ of error, Its pur¬ 
pose being: one of review.—American 
Surety Co. v. Jones, 44 H.E.2d 762, 
816 IlLApp. 197. 

As original aotion 

Statutory proceeding for review 
of order of superintendent of In¬ 
surance denying Insurance rate In¬ 
crease Is not an appeal In which clr^ 
cult court could g:rant supersedeas, 
but Is Independent original action.— 
State ex Inf. McKlttrlck v. American 
Colony Ins. Co., 80 S.W.2d 876, 886 
Mo. 406. 

Review of insurance commissioner's 
order as to approval of form of 
policy see Infra 8 258. 

90. IlL—American Surety Co. v. 
Jones, 51 N.E.2d 122, 384 Ill. 222, 
affirming 44 N.E.2d 762, 816 Ill.App. 
197. 

Mass.—^Brest v. Commissioners of 
Insurance, 169 N.E. 657, 270 Mass. 
7. 

Utah.—Utah Ass'n of Life Under¬ 
writers V. Mountain States Life 
Ins. Co.. 200 P. 678. 58 Utah 579. 

Intexest required 

An "aggrieved compansr" must 
! have a direct, immedlafe, and sub¬ 
stantial Interest to entitle It to re¬ 
view, and a speculative, theoretical. 
Inconsequential, or remote Interest Is 
not sufficient—American Surety Co. 
V. Jones. 61 N.£.2d 122, 884 Ill. 222, 
affirming 44 N.E.2d 762, 816 IlLApp. 
197. 


Form of petitioiL 

Statute permitting review of or¬ 
ders of superintendent of insurance 
in court by de novo determination 
permits petition for review to take 
form of bill of equity pra 3 rlng for 
relief pendente llte.—State ex inf. 
McKlttrlck V. American Colony Ins. 
Co., 80 S.W.2d 876, 886 Mo. 406. 

99. La—New Orleans Real Estate 
Board v. Insurance Commission of 
Louisiana, 150 So. 286, 177 La. 
1091. 

1. Okl.—Utilities Ins. Co. of Mis¬ 
souri V. State Ins. Board of Okla¬ 
homa, 84 P.2d 619, 184 Okl. 284. 

2. Utah.—Utah Ass'n of Life Under¬ 
writers V. Mountain States Life 
Ins, Co., 200 P. 673, 58 Utah 579. 

8. Utah.—Utah Ass'n of Life Under¬ 
writers V. Mountain States Life 
Ins. Co., supra 

4 . Mo.—^^tna Ins. Co. v. Hyde, 285 
S.W. 65, 815 Mo. 118, certiorari 
granted 47 S.Ct. 113, 273 U.S. 681, 

71 L.Ed. 887, and certiorari dis¬ 
missed 48 S.Ct. 174, 275 U.S. 440, 

72 L.Bd. 357. 

5. Masa—^Brest v. Commissioner of 
Insurance, 169 N.E. 657, 270 Mass. 

7. 

6. Mass.—^American Employers* Ins. 
Co. v. Commissioner of Insurance, 
10 N.E.2d 76. 298 Mass. 161. 

7. Mo.—^^tna Ins. Co. v. Hyde, 285 
S.W. 65, 315 Mo. 113, certiorari 
granted 47 S.Ct. 118, 278 U.S. 681. 
71 L.Ed. 837, and certiorari dis¬ 
missed 48 S.Ct. 174, 275 U.S. 440. 72 
L.Bd. 857. 

8. Mass.—^American Employers' Ins. 
Co. V. Commissioner of Insurance, 
10 N.E.2d 76, 298 Mass. 161. 

OkL—Utilities Ins. Co. of Missouri 
V. State Ins. Board of Oklahoma 
84 P.2d 619, 184 Okl. 234. 

Wis.—State v. Whitman, 220 N.W. 
929, 196 Wla 472. 
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supported by the evidence,® or where neither the 
conduct of the hearing nor the order made appear 
to be contrary to law.i® 

§ 59. Business, Persons, and Corporations 
Subject to Regulation 

statutory regulation! of the Insurance bualness or¬ 
dinarily apply to corporations, associations, partnerahipe, 
or Individuals engaged In any kind of Insurance busi¬ 
ness. Whether a particular business Is an insurance 
business, subject to such regulations, depends on the 
character of the business usually transacted, as evinced 
by the contracts made In such business. 

General statutory provisions regulating the insur¬ 
ance business are ordinarily applicable to corpora¬ 
tions, associations, partnerships, or individuals en¬ 
gaging in any kind of insurance business.^! Some 
statutes however, are so drawn as not to apply to 
unincorporated associations, or domestic companies. 


which are governed by provisions applicable to them 
alone.i® 

As determined by nature of business and con¬ 
tract, Whether a company is engaged in the in¬ 
surance business depends, not on the name of the 
company, but on the character of the business that 
it transacts,^® and whether that business constitutes 
an insurance business subject to regulation as such 
is determined by the usual course of the business, 
and whether the assumption of a risk, or some oth¬ 
er matter to which it is related, is the principal 
object and purpose of the business.^® In determin¬ 
ing whether a business is an insurance business, the 
nature of the contract or forms in which the par¬ 
ties state their relations must be considered,!® and 
whether a contract is one of insurance is determined 
by its purpose, effect, contents, and import, and not 
merely from its terminology,!7 although it does not, 


9. Okl.—TJUlltles Ins. Co. of Mis¬ 
souri V. State Ins. Board of Okla¬ 
homa. 84 P.2d 619. 184 Okl. 284— 
Associated Industries of Oklahoma 

V. State Ins. Board, 46 P.2d 361, 
173 Okl. 41. 

la Okl.—Utilities Ins. Co. of Mis¬ 
souri V. State Ins. Board of Okla¬ 
homa. 84 P.2d 619, 184 Okl. 284. 

11. U.S.—Commissioner of Internal 
Hevenue v. W. H. Luoiuire Burial 
Ass’n Co., C.C.A.Ala.. 102 F.2d 89. 
D.C.—Jordan v. Group Health Ass'n, 
107 F.2d 289, 71 App.D.C. 88. 

Ind.—^Harvalsky v. Becker, 29 N.Bj.2d 
560, 217 Ind. 524, 131 A.I 1 .R. 1074. 
Ky,—Standard Auto Ins. Ass'n v. 
Bussell. 251 S.W. 628, 199 Ky. 470, 
35 A.L.B. 1468. 

Minn.—State v, Spalding:. 207 N.W. 

317, 166 Minn. 167. 

Fa,—^Longr v. Sakleson, 195 A. 416. 
828 Pa, 261. 

Tenn.—State ex rel. Attorney Genei> 
al Y. Smith Funeral Service, 145 S. 

W. 2d 1021, 177 Tenn. 41—State 
ex rel. District Attorney General v. 
Mutual Mortuary Ass'n, 61 S.W.2d 
664, 166 Tenn. 260. 

Va,—^Farmers' & Mechanics' Benev. 
Fire Ins. Ass'n of Roanoke and 
Botetourt Counties v. Horton, 160 
S.F. 815, 157 Va, 114. 

Wyo.—Farmers Automobile Inter-In¬ 
surance Fxchangre v. MacDonald, 
140 P.2d 906, 69 Wyo. 862. 

32 C.J. p 98^ note 78. 

Aid association, admittedly not 
within the exemptions to the appli¬ 
cation of the insurance law provided 
by statutes, is an '‘insurance compa¬ 
ny" engagred in the "insurance busi¬ 
ness" In Issuing a death certificate 
and the certificate is an "insurance 
contract”—^Karvalsky v. Becker, 29 
N.B.2d 660, 217 Ind. 624, 131 A.L.R. 
1074. 

Coxporatloii, chartered prior to reg¬ 


ulatory statutes was held subject 
thereto.—State v. Dilbeck, Tex.Clv. 
App., 297 S.W. 1049, certiorari denied 
Dilbeck v. State of Texas, 48 S.Ct. 
339, 276 U.S. 633, 72 L.Bd. 742. 
XUsurance business by individual not 
within statute 

N.J.—Commissioner of Banking and 
Insurance v. Moresh, 8 A.2d 638, 
122 N.J.Law 77. 

Statute held Inapplicable to com¬ 
panies writing life insurance on as- 
sessxrlent or natural premium plan.— 
National Aid Life Ass'n v. Miller, 
Tex.Clv.App., 48 S.W.2d 628, error 
dismissed. 

Hew form of insurance after enact¬ 
ment 

A business having the characteris¬ 
tics of Insurance business coming in¬ 
to existence after the enactment of 
a constitutional provision relating 
to Insurance, is nevertheless subject 
to such provision.—^Tltle Insurance 
& Trust Co. V. City of Los Angeles, 
214 P. 667, 61 Cal.App. 282. 

Foreign insurance companies see in¬ 
fra 8 77. 

Lloyd's associations see infra 5 1410 
et seQ. 

Mutual benefit corporations and asso¬ 
ciations see infra 6 I486. 

What constitutes Insurance corpora¬ 
tion see infra S 91. 

12. Ala.—^Hoadley v. Purlfoy, 18 So. 
220, 107 Ala, 276. 80 L.R.A. 361. 

82 C.J. p 986 note 75. 

13. Kan.—^Emerson v. Western Au¬ 
tomobile Indemn. Ass'n, 182 P. 
647, 106 Han. 242. 

Miss.—State v. Alley, 61 So. 467, 
96 Miss. 720. 

14. Tenn.—State ex rel. Attorney 
General v. Smith Funeral Serv¬ 
ice, 146 S.W.2d 1021, 177 Tenn. 41. 
ThlngTs that tnay possibly be done 

in business or that possibly have 
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been done do not control in deter¬ 
mining whether a particular business 
constitutes an "insurance business” 
subject to regulation as such.—State 
ex rel. Attorney General v. Smith 
Funeral Service, supra, 

'Thsnraaoe” In statute regrulating 
Insurance must be applied as gen¬ 
erally understood In law of state, 
where statute contains no specific 
definition.—Commonwealth ex rel. 
Schnader v. Fidelity Land Value As- 
sur. Co., 167 A. 300, 812 Pa, 425. 

16. D.C.—Jordan v. Group Health 
Ass'n, 107 F.2d 289, 71 App.D.C. 
88 . 

aCsre element of risk assnmptloa or 
dlstrlbntloiL not snffloient 
Statutes designed to regulate the 
business of Insurance or that of in¬ 
demnity, growing out of experience 
with them and evils developing in 
them, were not Intended to apply to 
all organizations having some ele¬ 
ment of risk assumption or distribu¬ 
tion In their operations.—Jordan v. 
Group Health Ass’n, supra, 

la U.S.—Hunt V. Public Mut. Ben. 
Foundation, C.C.A.Pa,, 94 F.2d 749, 
certiorari denied Public Mut Ben. 
Foundation v. Hunt, 59 S.Ct 75, 
305 U.S. 616, 83 L.Ed. 893. 

Colo.—^International Service Union 
Co. V. People ex rel. Wettengel, 70 
P.2d 481, 101 Colo. 1. 

Pa.—Commonwealth v. Fidelity Land 
Value Assur. Co., 167 A. 300, 812 
Pa. 425. 

17. Cal.—Title Ins. & Trust Co. v. 
City of Los Angeles, 214 P. 667, 
61 Cai.App. 282. 

Minn.—State v. Spalding, 207 N.W. 
317, 166 Minn. 167—Physicians* De¬ 
fense Co. V. O’Brien, 111 N.W. 896, 
100 Minn. 490. 

Tex.—National Auto Service Corpora¬ 
tion V. State. Civ.App., 66 S.W.2d 
209. 
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on its face, purport to be one of insurance,and 
even though it contains declarations to the con¬ 
trary.^® 

The statutory insurance regulations have been 
held to apply to the business of making contracts 
to compensate employees when out of employ¬ 
ment;®® contracts to provide members, in consid¬ 


eration of periodical payments or assessments, with 
funeral and burial benefits contracts guarantee¬ 
ing real estate titles and mortgages, or title insur¬ 
ance ;®® contracts to defend physicians and surgeons 
against suits for malpractice,®® although the con¬ 
trary view has been taken ;®^ contracts of interin¬ 
demnity or interinsurance between subscribers,®® al- 


B«llaiLoe on dlotates of oonsdonoe 
to coerce payment of loeeea sustained 
by members of association of auto¬ 
mobile owners does not demonstrate 
that certiflcates of membership are 
not contracts of Insurance.—State 
V. Spaldlngr, 207 N.W. 817, 166 Minn. 
167. 

Oontraots held Insnranoe 

(1) Agreement in lease contract of 
furniture dealer to give receipt for 
balance due on death of purchaser. 
—Attorney General v. C. B3. Osgood 
Co., 144 N’.B. 871. 249 Mass. 473. 35 
A.L..R. 1037. 

(2) Contracts guaranteeing a fixed 
revenue from farming lands.—State 
V. Hogan. 78 N.W. 1051. 8 N.D. 301, 
73 Am.S.R. 759. 46 L..R.A. 166. 

(3) A warranty or guarantee is¬ 
sued to a purchaser in connection 
with sale of goods, containing an 
agreement to Indemnify against loss 
or damage from perils outside of. and 
unrelated to. Inherent weaknesses in I 
the goods themselves.—State ex rel. 
Herbert v. Standard Oil Co., 35 N.E. 
2d 437, 138 Ohio St 376—State ex 
rel. Duffy v. Western Auto Supply 
Go.. 16 N.E.2d 266. 184 Ohio St 163. 
119 A.L.R. 1286. 

Oontraots hdd not Instursnoe 

(1) Contract by a brewing compa¬ 
ny guaranteeing performance of a 
lease by one of its customers.— 
James Eva Estate v. Mecca Co.. 181 
P. 415, 40 CaLApp. 615. 

(2) Contract by one doing work on 
premises to indemnify the owner 
against liability for incidental acci¬ 
dents to others.—^Pennsylvania R. Co. 
V. Roydhouse. 110 A. 277, 267 Pa. 368. 

(3) Contract of a master to protect 
a servant from violence by strikers. 
—^Hansen v. Dodwell Dock & Ware¬ 
house Co., 170 P. 346, 100 Wash. 46, 
L..R.A.1918C 925. 

(4) Trustee’s agreement to repay 
principal of trust fund to beneficiary 
in cash on termination of trust.—In 
re Roberts’ Estate. 176 .A. 869, 316 
Pa. 646, 96 A.L.R. 460. 

(5) A written warranty that mate¬ 
rials and labor Incorporated into 
tires are of such quality that tires 
will render satisfactory service for 
a designated period of time under 
usual conditions of wear and tear, 
and that if tires fail because of faul¬ 
ty construction or materials, repairs 
will be made free of charge or new 
tires substituted at a reduced price, 

44CLJ-S.-^ 


but expressly excluding happenings' 
not connected with imperfections in 
the tires themselves.—State ex rel. 
Herbert v. Standard Oil Co.. 35 N.E. 
2d 487. 138 Ohio St. 376. 

18. Minn.—State v. Beardsley. 92 N. 
W. 472, 88 Minn. 20. 

19. Ky.—^Allih v. Motorist's Alliance 
of America, 29 S.W.2d 19. 234 Ky. 
714. 71 A.L.R. 688. 

Tex.—^National Auto Service Corpora¬ 
tion V. State. Civ.App., 55 S.W.2d 
209, error dismissed. 

One oanxLot change nature of insur¬ 
ance bnslness by declaring in con¬ 
tract that it is not insurance.—^Allln 
V. Motorist's Alliance of America. 29 
S.W.2d 19. 284 Ky. 714. 71 A.L..R. 
688 . 

89. N-eb.—State v. Barton. 139 N.W. 
225, 92 Neb. 666. 

21. U.S.—Commissioner of Internal 
Revenue v. W. H. Luqulre Burial 
Ass'n Co.. C.C.A.Ala., 102 F.2d 89. 
Pla.—State ex rel. Liandls v. De Witt 
C. Jones Co., 147 So. 280. 108 Fla. 
618. 

Ga.—^Harrison v. Tanner-Polndexter 
Co., 1 S.B.2d 646. 187 Ga. 678— 
South Georgia Funeral Homes Vb 
Harrison, 184 S.E. 875. 182 Ga. 60 
—Clark V. Harrison. 184 S.B. 620, 
182 G€u 66—^Benevolent Burial 
Ass'n V. Harrison. 181 S.E. 829, 181 
Ga. 230. 

Ind.—^National Colored Aid Soc. v. 
State ex rel. Wilson. 196 N.E. 240, 
208 Ind. 380. 

Peu—Sgso V. Pennsylvania Burial 
Co.. 171 A. 426, 118 Pa.Super. 20. 
followed in 171 A. 427, 118 Pa.Su¬ 
per. 25—^Ruto V. Italian Burial 
Casket Co.. 158 A. 657, 104 Pa. 
Super. 288—Dukens v. Oliver H. 
Bair Co., 168 A. 664, 104 Pa.Super. 
280. 

Tenn.—State ex rel. Attorney Gener¬ 
al V. Smith Funeral Service. 146 
S.W.2d 1021, 177 Tenn. 41. 

32 C.J. p 985 note 82. 

As life insurasLce 

(1) An undertaking company which 
executes purported contracts of sale 
of complete funeral outfits Including 
clothing, to be paid for in bi-monthly 
installments by purchaser or pur¬ 
chaser's estate in case of death be¬ 
fore completion of payment, is engag¬ 
ed . in "life insurance business" within 
statute regulating insurance busi¬ 
ness.—^Harrison v. Tanner-Poindexter 
Co., 1 S.E.2d 646. 187 Ga. 678. 
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(2) A mortuary association guar¬ 
anteeing burial of members In con¬ 
sideration of fee and future assess¬ 
ments is engaged in "life Insurance 
business," and is subject to regular 
tion.—State ex rel. District Attorney 
General v. Mutual Mortuary Ass'n, 61 
S.W.2d 664. 166 Tenn. 260. 

Pnneral director's contract to con¬ 
duct funerals of other party thereto 
and members of his family at cost, 
plus approximately ten per cent. Is 
not "insurance contract" subject to 
legislative regulation.—Phillips v. 
State, 125 S.W.2d 586. 136 Tex.Cr. 
430. 

▼olnntary burial association, with 
benefits limited to one hundred dol¬ 
lars or less, and not designed to is¬ 
sue life and casualty Insurance on 
assessment plan, has been held not 
subject to regulation by state insur¬ 
ance department under applicable 
statutes.—State v. Gooch, 52 S.W.2d 
143. 166 Tenn. 97. rehearing denied 
65 S.W.2d 262, 165 Tenn. 97. 

22. U.S.—New York Title & Mort¬ 
gage Co. V, Tarver, D.C.Tex., 61 F. 
2d 684. affirmed 62 S.Ct. 313. 285 U. 
S. 624, 76 KEd. 922. 

Ill.—People V. New York Title & 
Mortgage Co.. 178 N.E. 661, 346 
Ill. 278. 

Ky.—Wilson v. Louisville Title Co.. 
61 S.W.2d 971, 244 Ky. 688—Hager 
V. Kentucky Title Co., 85 S.W. 188. 
119 Ky. 850. 

62 C.J. p 1054 note 10. 

23. U.S.—Physicians' Defense Co. v. 
Cooper. Cal.. 199 F. 676, 118 C.C.A. 
60, 47 D.R.A.,N.S., 290, affirming, C. 
C.. 188 F. 832. 

Minn.—Physicians' Defense Co. v. 
O'Brien, 111 N.W. 896, 100 Minn. 
490. 

24. Ill.—^Vredenburgh v. Physicians* 
Defense Co., 126 ZlLApp. 609. 

Ohio.—State v. Laylln, 76 N.B. 667. 
78 Ohio St. 90. 

25. Miss.—State v. Alley. 51 So. 467. 
96 Miss. 720. 

N.J,—State V. New Jersey Indemnity 
Co.. 113 A. 491. 96 N.J.Law 308. 
N.Y.—People v. Roschll, 9 N.E.2d 763. 
275 N.y. 26. reversing 291 N.Y.S. 
473, 249 App.Div. 117—^Hoopeston 
Canning Co. v. Pink. 29 N.Y.S.2d 
300. 262 App.Dlv. 446. reversing 
24 N.Y.S.2d 312, and reversed on 
other grounds 48 N.E.2d 49. 288 N. 
Y. 291. 
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though this too has been denied.;^® and contracts of 
suretyship, 27 but there is authority to the contra- 

ry.28 

On the other hand, insurance regulations do not 
apply to contracts to repair or to replace bicycles in 
case of accident or loss, where no money is agreed 
to be paid;22 contracts to care for plate glass for 
a fixed term for ‘a certain consideration and to re¬ 
place the glass, if broken, within the period of the 
contract;®® contracts to pay for services perform¬ 
ed on an article in case of its damage by fire;®^ 
contracts with subscribers to procure for them med¬ 
ical services and drugs at a low rate, where per¬ 
formance by the persons who are to furnish the 
services and drugs is not guaranteed;®® contracts 
by a lightning rod dealer to pay damages to a build¬ 
ing on which a rod is erected if the damage results 
from lightning;®® contracts by which an association 
agrees to pay a stipulated amount to the wife of a 
member on the event of his marriage, in considera¬ 
tion of an agreement by him to pay stipulated dues 
so long as he remains single, and not to marry with¬ 
in a time specified contracts of membership in 
a ministers' protective society, maintaining funds 
from dues to be used in case of sickness or death 
of its members;®® contracts for the inspection and 


certification as to sanitary conditions of premises 
of subscribers;®® or contracts by a transportation 
company to procure insurance on the shipper's 
goods.®7 

A relief department or <issociation, organized or 
encouraged by an employer, for the purpose of pro¬ 
viding for the relief or the payment of benefits in 
case of accident, sickness, or death of its employees 
is not an insurance company in such a sense as to 
bring it within the operation of the statutory reg¬ 
ulations relating to insurance companies.®® 

§ 60. Nature and Scope of Regulations 

a. In general 

b. Regulation of rates 

a. In General 

The nature of regulations and the degree of supervi¬ 
sion to which the Insurance business in a state Is sub¬ 
ject are dependent on the terms of the applicable con¬ 
stitutional or statutory provisions of the state. 

The nature of the regulations with which the in¬ 
surance companies must comply, and the degree of 
supervision which may be exercised by the state de¬ 
partment of insurance or by state insurance officers, 
are dependent on the terms of the applicable con¬ 
stitutional or statutory provisions of the state.®® 


2a Mo.—^Isaac H. Blancliard Co. v. 
Hamblin, 144 S.W. 880, 162 Mo.App. 
242, followed in Harrison v. Ham¬ 
blin, App., 144 S.W. 882, and Chris¬ 
tie Lithograph & Printing Co. v. 
Hamblin, App., 144 S.W. 882. 

27 . N.T.—^Industrial General Trust, 
Ltd. V. Tod, 67 N.T.S. 862, 66 App. 
Div. 39. 

32 C.J. p 985 note 81 [a]. 

Analogy' to insurance contract see 
the C.J.S. title Principal and Sure¬ 
ty 9 102, also 50 C.J. p 83 note 87 
-p 84 note 91. 

28 . U.S.—^American Surety Co. of 
New York v. Shallenberger, C.C. 
Neb., 188 F. 636. 

Business of snrety company en¬ 
gaged in furnishing bonds, under¬ 
takings, etc., is not one afCected by 
any public interest and is not a 
monopoly, but is purely a private 
business, and a state has no power 
to prescribe rates to be charged .by 
such corporations.—American Surety 
Co. of New York v. Shallenberger, 
supra. 

29 . Pa.—Commonwealth v. Provi¬ 
dent Bicycle Ass'n, 36 A. 197, 178 
Pa. 636, 36 L.H.A. 689. 

30. N.J.—^Moresh v. O'Regan, 187 A. 
619, 120 N.J.Hq. 534, reversed on 
other grounds 192 A. 831, 122 N.J. 
Hq. 888, dissenting opinion 194 A. 
166, 122 N.J.Eki. 388. 

N.Y.—^People v. Standard Plato Glass 


& Salvage Co., 166 N.T.S. 1012.’ 
174 App.Div. 601. 

31. N.T.—Stern v. Rosenthal, 128 N. 
T.S. 711, 71 Misc. 422. 

32. U.S.—Group Health Ass’n v. 
Moor, D.C.D.C.. 24 P.Supp. 446. 

D.C.—Jordan v. Group Health Ass’n, 
107 P.2d 239, 71 App.D.C. 38. 

N.J.—Commissioner of Banking and 
Insurance v. Community Health 
Service, 30 A.2d 44, 129 N.J.Law 
427. 

Wash.—State v. Universal Serv. 
Agency. 161 P, 768, 87 Wash. 413, 
Ann.Cas.l916C 1017. 

Group health assooiatlou incorpo¬ 
rated as a nonprofit relief associa¬ 
tion to furnish medical service and 
supplies in variable degrees within 
specified limitations to its members 
who make regular limited payments 
and are composed solely of civil em¬ 
ployees of the executive branch of 
the United States government serv¬ 
ice, is not within the purview of laws 
of the District of Columbia relating 
to insurance or to organizations pro¬ 
viding for the payment of indemnity 
on account of sickness or accident 
particularly in view of provision in 
by-law that ajgsoclation should not be 
liable to Its members or their de¬ 
pendents for any act of omission 
or commission on the part of physi¬ 
cians or other persons with whom it 
may contract for the rendition of 
services to them.—Jordan v. Group 
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Health Ass'n, 107 P.2d 239, 71 App.D. 
C. 38. 

33. Iowa.—Cole v. Haven, 7 N.W. 
883. 

34. Me.—State v. Towle. 14 A. 196, 
80 Me. 287. 

35. Pa—Commonwealth ex rel. At¬ 
torney General v. Ministers Pro¬ 
tective Society, 10 PaDist. & Co. 
30, 30 Dauph.Co. 842, affirmed 143 
A. 232, 294 Pa. 6. 

36. N.Y.—People v. Rosendale, 36 
N.E. 806, 142 N.Y. 126. 

37. N.Y.—Calumet & Hecla Mining 
Co. V. Stafford, 179 N.Y.S. 672. 

38. N.J.—^Beck v, Pennsylvania R 
Co.. 43 A. 908, 63 N.J.Law 232, 76 
Am.S.R. 211. 

32 C.J. p 986 note 96—89 C.J. p 247 
note 66. 

39. Neb.—Clark v. Lincoln Liberty 
Life Ins. Co., 296 N.W. 449, 139 
Neb. 65. 

N.H.—^American Motorists' Ins. Co. 
V. Central Garage, 169 A. 121, 86 
N.H. 862. 

Tex.—Commercial Standard Ina Co. 
V. Board of Insurance Com'rs of 
Texas, Civ.App., 84 S.W.2d 348, er¬ 
ror refused. 

Betroaotive ohamctsr of statute 
The statute relating to Insurance 
and providing for the regulation of 
Insurance companies and the manner 
in which such companies may oper^ 
ate is not retroactive and does not 
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The general object of statutes providing for state 
regulation is to make certain that the citizen will 
secure the indemnity for which he contracts and 
that the rates and charges for insurance which may 
be required of him will be reasonable and nondis- 
criminatory.^® In some states the insurance laws 
constitute a comprehensive and complete system for 
the supervision and regulation of the business of 
insurance,^ 1 although they do not entirely exempt 
insurance companies from the operation of the gen¬ 
eral laws of the state.^^ Statutes designed to reg¬ 
ulate the insurance business should be liberally con¬ 
strued to effect the purpose to be served and to pre¬ 
vent and correct evils growing out of the conduct 
of such business,^* but on the other hand it has also 
been held that statutes which prescribe the specific 
powers of a state insurance board are to be strictly 
construed as to the extent of the authority of the 
board.^^ No discrimination against the insurance, 
business different from that of any other business 
impressed with the public interest is warranted in 
the application of regulations by the legislature un- 
der the police power.^6 

affect cases commenced prior to Its 
passag'e.—International Life Under¬ 
writers V. Second Judicial District 
Court In and for Washoe County, 115 
P.2d 982, 61 Nev, 42, denying rehear¬ 
ing 113 P.2d 616, 61 Nev. 42. 

Statute held valid 

N.J.—G. P. Parmer Coal & Supply 
Co. V. Albright, 106 A. 545, 90 N. 

XEq. 132. 

Power of state to regulate see su¬ 
pra S 56. 

40. Mo.—State ex rel. Mackey v. 

Hyde. 286 S.W. 363, 316 Mo. 681. 

ffi-wnai- statements of purpose of 
statutes 

(1) Laws regulating and supervis¬ 
ing those engaged In the business of 
Insurance were enacted chiefly In the 
interest of the people to make It as 
certain as possible that fund created 
by their contributions would be held, 
staged, and disbursed in a prudent 
and proper manner.—State ex rel. 

Herbert v. Standard Oil Co., 35 N.B. 

2d 437, 138 Ohio St 376. 

(2) The insurance statute of Ok¬ 
lahoma was enacted for the protec¬ 
tion of the Insuring public and to 
regulate the transacting of insur-1 
ance business within this state.— 

Winston-Norris Co. v. King, 249 P. 

319, 119 Okl. 109. 

(8) The primary purpose of the In¬ 
surance Law Is the protection of the 
investor.—People v. Billiard, 298 N. 

Y.S. 285, 163 Mlsc. 146, affirmed 298 
N.Y.S. 296, 253 App.Dlv. 125. 

41. U.S.—Thorrez & Maes Mfg. Co. 

V. American Central Ins. Co., D.C. 

Mich. 32 F.Supp. 110, appeal dis¬ 
missed, aC.A., 119 F.2d 423. 


In accordance with the provisions of the vari¬ 
ous regulatory statutes in the several jurisdictions, 
insurance companies doing business in the state may 
be subject to examination by state officers;^® an in¬ 
surance company organized on the mutual plan may 
be prohibited from doing business on the stock 
plan, or a stock company may be prohibited from do¬ 
ing business on the mutual plan;^^ an insurance 
company may be prohibited from selling its stock 
as an inducement to taking out insurance in¬ 
surance companies may be prohibited from making 
contracts with their officers or employees whereby 
they shall receive compensation beyond a prescribed 
period;^® the commissions that officers may re¬ 
ceive on the sale of company stock may be lim¬ 
ited or restricted;®® the power of the company to 
limit its liability, may be restricted and the 
amount to be annually expended by insurance com¬ 
panies to secure new business may be limited.®® 

b. Eegnlation of Bates 

(1) In general 

(2) Computation of rates 

46. Mich.—Gauss v. American Life 
Ins. Co., 287 N.W. 368, 290 Mich. 
33. 

32 C.J. p 987 note 24. 

Necessity for hearing before ming 
report 

Provision of statute relating to 
examination of an Insurance compa¬ 
ny by commissioner of Insurance or 
his authorized deputies or exami¬ 
ners, that the commissioner shall 
grrant hearing to the insurance com¬ 
pany before filing a report on the 
examination. Is directory rather than 
mandatory.—Gauss v. American Life 
Ins. Co., supra. 

V. Oakland Clr. 
Judge, 125 N.W. 27£, 162 Mich. 466, 
reheard 127 N.W. 769, 162 Mich. 
466. 

48. Utah.--Utah Ass’n of Life Un¬ 
derwriters V. Mountain States Life 
Ins. Co., 200 P. 673, 58 Utah 579. 

49. N.H.—Perry v. New England 
Casualty Co., 100 A. 606. 78 N.H. 
346. 

N.Y,—Akers v. Mutual Life Ins. Co., 
112 N.Y.S. 264. 69 Misc. 278. 

50. Ga.—^Prontaut v. Lorick, .87 S. 
E. 716, 17 Oa,App. 495. 

51. Mich.—^Attorney General v. In¬ 
surance Commissioner, 112 N.W. 
132, 148 Mich. 566. 

N.Y.—^Boswell v. Security Mut. 
Life Ins. Co., 86 N.E. 532, 193 
N.Y. 466, 19 L.R.A.,N.S., 946. 

N.Y.—Travelers' Ins. Co. v. Kelsey, 
118 N.Y.S. 873, 134 App.Div. 89, 
affirmed 91 N.E. 1121, 197 N.Y. 685. 


Ill.—^People ex rel. Barber v. Har¬ 
greaves, 25 N.E.2d 416, 308 Ill.App. 
387. 

Mo.—State ex rel. Missouri State 
Life Ins. Co. v. Hall. 52 SW.2d 174, 
380 Mo, 1107—^Robertson v. Mis¬ 
souri State Life Ins. Co., App., 136 
S.W.2d 362—O’Malley v. Prudential 
Casualty & Surety Co., 80 S.W.2d 
896, 230 Mo.App. 935. 

32 C.J. p 986 note 99. 

Xnzuraaoe code -as effectuating public 
policy 

The insurance code was passed by 
the general assembly in pursuance 
of a public policy that regulation, 
control, and supervision of the in¬ 
surance business are warranted be¬ 
cause such business affects the pub¬ 
lic Interest,—^People ex rel. Barber 
V. Hargreaves, 26 N.B.2d 416, 303 Ill. 
App. 387. 

Xnsurance code hdd vaUd 

Mo.—State ex rel. Missouri State Life 
Ins. Co. V. Hall, 62 S.W.2d 174, 330 
Mo. 1107. 

48. Cal.—^Murray v. Los Angeles 
County Super. Ct.. 62 P. 191, 129 
Cal. 628. 

43. Ohio.—State ex rel. Federal Un¬ 
ion Ins. Co. V. Warner, 190 N.B. 
676, 128 Ohio St. 261—State v. 
Conn, 166 N.B. 138, 115 Ohio St 
607, 60 A*L.H. 478. 

32 C.J. p 986 note 2. 

44^ Tex.—Commercial Standard Ins. 
Co. V. Board of Insurance Com’rs 
of Texas, Clv.App., 34 S.W.2d 348, 
error refused. 

45. Ill.—Chicagoland Agencies v. 
Palmer, 2 N.E.2d 910, 364 JH 13. 
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(3) Review of order establishing rates 

(4) Collection, custody, and distribution 

of excess premiums 

(1) In General 

The rates charged by Insurance companies must not 
deviate from those established by state authority. The 
stste officer vested with power to fix or to approve rates 
cannot exceed his statutory authority, and the pro¬ 
cedure prescribed by statute for fixing or approving rates 
must be followed. 

Insurance rate making, under the power possess¬ 
ed by the state to regulate insurance companies, is 
law making,S3 and the rates which are assessed and 
collected by the insurance companies must not devi¬ 
ate from those established by the legislature or oth¬ 
er instrumentality of the state acting under author¬ 
ity of the legislature.®^ The purpose of some stat¬ 
utes regulating rates has been held to be to protect 
the insuring public from discrimination and at the 
same time to preserve open competition among the 
companies;®® the purpose of other statutes has been 
held to be to stabilize and make uniform not only 


rates but -contractual forms and riders which di¬ 
rectly or indirectly might affect the subject of 
rates.®® An insurance commissioner or other state 
oflScer vested by statute with power to fix or to ap¬ 
prove rates cannot exceed his statutory authority in 
respect thereof,®7 but he may, under the statutes, 
exercise a reasonable discretion.®® A statute which 
abolishes a state insurance board vested with the 
power to fix rates and substitutes therefor a rating 
bureau, consisting of representatives of the insur¬ 
ance companies subject to supervision by a state offi¬ 
cer, does not thereby abolish the state’s control over 
insurance rates.®® 

Statutes prescribing the method or procedure by 
which rates are to be fixed must be complied with.®® 
As a general rule an order of a state officer increas¬ 
ing or reducing rates must be supported by evi¬ 
dence of the necessity or propriety of the charge,®i 
and, if he arbitrarily fixes rates without a hearing 
or the introduction of evidence, the entire pro¬ 
ceedings are invalid.®® Under some statutes each 


53. Tex.—^Brown & Root v. Traders 
& General Ins. Co., Civ.Appi. 136 S. 
W.2d 534, error dismissed, judg¬ 
ment correct. 

54. N.Y, —^Kaplan v. Travelers' Ins. 
Co., 274 N.Y.S. 318, 152 Misc. 825 
—Sadigur v. State. 40 N.y.S.2d 
926, reversed on other grounds 44 
N.Y.S.2d 671, 267 App.Div. 69. 

Tex.—^Brown & Root v. Traders & 
General Ins. Co., Clv.App., 135 S. 
W.2d 534, error dismissed, judg¬ 
ment correct. 

V€U—American Mine Owners* Mutual 
V. Sam L. Mats Coal Corporation, 
134 S.'B. 539, 146 Va. 382. 

Order refusing laoraase 
Order of superintendent of Insux^- 
ance refusing to approve a proposed 
Increase in insurance rates was bind¬ 
ing on companies involved emd pre¬ 
vented them from raising rates un¬ 
less proper action was brought in a 
court of competent Jurisdiction to 
review the order and unless on such 
review they obtained a decree ad¬ 
judging them to be entitled to the 
proposed increase.—American Consti¬ 
tution Fire Assur. Co. v. O'Malley, 
113 S.W.2d 796, 342 Mo. 189. 
hCembershlp fee plan as violating 
statute 

A plan, whereby insured was re¬ 
quired to pay a membership fee, con¬ 
sidered by insurer to be wholly sep¬ 
arate from the premiums charged, 
violated statutes requiring the cost 
of Insurance to be collected by a 
charge known as a premium, re¬ 
serves to be set up against the pre¬ 
mium, and specified portions of the 
premium to be returned as unearned 
on cancellation of the insurance.— 
Duel V. State Farm Mut Automobile 


Ins. Co., 2 N'.W.2d 871. 240 Wis. 161, | 
denying rehearing 1 N.W.2d 887, 240 j 
Wis. 161. 

55. Okl.—Utilities Ins. Co. of Mis¬ 
souri V. State Ins. Board of Okla¬ 
homa, 84 P.2d 619, 184 Okl. 234— 
American Druggists Fire Ins. Co. 
of Cincinnati, Ohio, v. State Ins. 
Board of Oklahoma, 84 P.2d 614, 
184 Okl. 66. 

56. Wis.—^Hobbins v. Hannan, 202 
N.W. 800, 186 Wis. 284. 

57. Mass.—A m e r 1 c a n Employers’ 
Ins. Co. V. Commissioner of Insur¬ 
ance, 10 N.E.2d 76, 298 Mass. 161. 

Authority to disapprove sound flnaa- 
dal plan 

Where the authority of the insur¬ 
ance commissioner to approve or dis¬ 
approve rates is given by a statute 
which contemplates only the financial 
soundness of the business and the 
protection of the policyholders, the 
commissioner is not authorized to 
disapprove a fiat insurance rate plan 
which conforms to sound insurance 
finance merely because the rates have 
not been fixed in accordance with 
actuarial tables.—Greer v. AStna Life 
Ins. Co. of Hartford, Conn., 142 So. 
393, 225 Ala. 121, 84 A.L.R. 520. 

Bates which may precipitate rate 
war 

Where the insurance commissioner 
has no statutory authority to fix 
insurance rates but is given the pow¬ 
er to suspend the license of a com¬ 
pany which precipitates a rate war 
by charging inadequate rates, the 
commissioner cannot interfere with 
the right of a company to fix its 
own rates on the ground that such 
rates, although adequate, may pre- 
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clpltate a rate war.—State ex rel. 
Northwestern Nat. Ins. Co. v. Sulli¬ 
van, 35 P.2d 24, 178 Wash. 486. 

58. Wis.—State v. Whitman, 220 N. 
W. 929, 196 Wis. 472. 

Pair mad reasonable rate 
A statute which provides for a 
rate deemed by the commissioner to 
be proper and adequate to cover the 
class of risk Insured merely requires 
a fair and reasonable rate.—Conti¬ 
nental Ins. Co. v. Flshback, 282 P. 
44. 154 Wash. 269. 

Statutes authorlslxig dlsoretloa held 
valid 

U.S.—^ABJtna Fire Ins. Co. v. Shanks. 

D.C.Ky., 14 F.2d 690. 

Wis.—State V. Whitman, 220 N.W. 
929. 196 Wis. 472. 

59. U.S.—^Affltna Fire Ins. Co. v. 
Shanks, D.C.Ky., 14 F.2d 690. 

60. U.S.—^ABJtna Ins. Co. v. Hyde, D. 
C.MO.. 84 F.2d 185, affirmed Na¬ 
tional Fire Ins. Co. of Hartford v. 
Thompson, 60 S.Ct. 288, 281 U.S. 
831, 74 L.Ed. 881—AStna Fire Ins. 
Co. v. Shanks, D.C.Ky., 14 F.2d 
690. 

61. Mass.—^American Employers' 
Ins. Co. V. Commissioner of In¬ 
surance, 10 N.E.2d 76, 298 Masa 
161. 

Wis.—state v. Whitman, 220 N.W. 

929, 196 Wia 472. 

Order held supported by evldenoe 
Mo.—^ABStna Ins. Co. v. Hyde, 286 
S.W. 66, 316 Mo. 113, certiorari 
granted 47 S.Ct. 113, 273 U.S. 681, 

71 L.Bd. 837, and certiorari dis¬ 
missed 48 S.Ct 174, 275 U.S. 440, 

72 D.Bd. 867. 

62. Wis.—State V. Whitman, 220 N. 
W. 929, 196 Wis. 472. 
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company in rate-increase proceedings must make its 
own showing of the necessity for the increase from 
its own experience.®^ A stipulation between the 
superintendent of insurance and insurance compa¬ 
nies pending litigation concerning proposed rates 
will be enforced in accordance with its terms,®4 un¬ 
less the superintendent of insurance has exceeded 
his authority.®® 

A statute which exempts mutual insurance com¬ 
panies conducting business exclusively on the as¬ 
sessment plan from rate provisions applying to stock 
companies is not invalid on the ground that it sets 
up an unreasonable classification.®® 

The prohibition of discriminations and rebates as 
to rates is considered infra § 342. 

(2) Computation of Rates 

All material and relevant elements and factora are 
properly considered In the computation of reasonable In¬ 
surance rates. 

The statutory power or duty of the state insur¬ 
ance ofiicer or board to fix insurance rates includes 
the right to consider all the elements and factors 
that properly have a bearing on the rate to be es¬ 
tablished,®*^ and it necessarily implies that the offi¬ 
cer or board shall take into consideration every fac¬ 
tor essential to promulgating rates which will be as 
low to insured as is consistent with a reasonable 


§ 60 

return to insurer.®® Under some statutes a question 
of reasonable rates must be determined from the in¬ 
dividual experience of each company doing business 
within the state,®® but under other statutes the ex¬ 
perience of all companies in the aggregate,al¬ 
though some cover only a portion of the test peri- 
od,7i should be taken into account. A statute pro¬ 
hibiting the disbursement of unearned premiums as 
dividends,'^2 qj- ^ statute prescribing a method for 
testing the solvency of insurance companies,*^® is 
not applicable or well adapted to the determination 
of reasonable premium rates. In determining a rea¬ 
sonable profit to the insurance company for rate¬ 
making purposes it has been held that the amount 
of underwriting business done, and not the capital 
invested, is to be taken as a basis,74 but there is 
also authority to the effect that proper premium 
rates are such as will yield a fair return on the 
present value of the capital used and useful in the 
insurance business allocated to the state, on a con¬ 
sideration of all- the insurance business transacted 
by the insurance company within the state compared 
with such business transacted by it elsewhere.*^® 

Where a test period has been used to assist in 
the establishment of a proper insurance rate, the 
rate as established should be based on underwriting 
income consisting of paid premiums without interest 
and on losses, cancellation pa3rments, and underwrit¬ 


es. Mo.—state, on Inf. of McKlt-i 
trick, V. American Ins. Co., 140 S. 
W.2d 36, 846 Mo. 269—^American 
Constitution Fire Assur. Co. v. 
O'Malley, 118 S.W.2d 796, 342 Mo. 
139. 

64. U.S.—^National Fire Ins. Co. of 
Hartford v. Thompson, 6G S.Ct 288, 
281 U.S. 331, 74 L.Ed. 881, af¬ 
firming, D.C., .ffltna Ins, Co. v. 
Hyde, 34 F.2d 186. 

65. SUpnlatLoaL against rednotlon of- 
rates 

Superintendent of Insurance can¬ 
not bind himself not to make further 
reduction In rates pending suit to 
determine validity of prior reduction. 
—State ex rel. Hyde v. Westhues, 290 
S.W. 443, 316 Mo. 457. 

68. Va,—^^tna Ins. Co. v. Common¬ 
wealth ex rel. State Corporation 
Commission, 169 S.E. 869, 160 Veu 
698. 

67. Okl.—Committee of Oil Refiners 
of Oklahoma v. State Insurance 
Board, 133 P.2d 885, 192 Okl. 92. 
]Hre Insurance rates on cracking 
stills 

(1) On application to require a 
revision of insurance schedule for 
establishing fire Insurance rates on 
cracking stills, state Insurance board 
had Jurisdiction to determine wheth¬ 
er rate on any part of oil refinery 


as shown in statutory general basic 
schedule filed by fire Insurance com¬ 
pany was so excessive as to render 
the rate on the entire refinery ex¬ 
cessive, where different rates were 
placed by the schedule on the com- | 
ponent parts of the refinery and 
different credits were allowed and 
the refinery rate was composed of 
the rates so made less the allowed 
credits.—Committee of Oil Refiners 
of Oklahoma v. State Insurance 
Board, supra. 

(2) Record did not establish that 
system of expert inspection of crack¬ 
ing units which applicant refiners ex¬ 
clusively were using enabled them 
to reduce fire loss to cracking units 
from hazards of operation, so as to 
entitle applicants to lower fire in¬ 
surance premium rates on their units 
than those applicable to cracking 
units generally.—Committee of Oil 
Refiners of Oklahoma v. State In¬ 
surance Board, supra. 

6& Tex,—American Alliance Ins. Co. 
V. Board of Ina Com’rs, Civ.App., 
126 S.W.2d 741, error refused. 

69. Mo.—State, on Inf. of McKlt- 
trick V. American Ins. Co., 140 
S.W.2d 36, 846 Mo. 269—^American 
Constitution Fire Assur. Co. v. 
O'Malley, 113 S.W.2d 795. 342 Mo. 
189. 


70. Ark.—^Bullion v. ^tna Ins. Co.. 
237 S.W. 716, 161 Ark. 519. 

71. Ark.—^Bullion v, ACtna Ins. Co., 
supra. 

7a. Kan.—^ABStna Ins. Co. v. Travis, 
267 P. 337, 121 Kan. 802, opinion 
adhered to 259 P. 1068. 124 Kan. 
350, certiorari denied ^tna Ins. Co. 
V. Baker. 48 S.Ct. 821, 276 U.S, 628, 
72 L.Ed. 740, and amendment of 
Judgment denied AStna Ins. Co. v. 
Travis, 286 P. 622, 130 Kan. 2. 

73. Va.—^^tna Ins. Co. v. Common¬ 
wealth ex rel. State Corporation 
Commission, 169 S.E. 859, 160 Va. 
698. 

74. Mo.—^^tna Ins. Co. v. Hyde. 285 
S.W. 65, 316 Mo. 113, certiorari 
granted 47 S.Ct 113, 273 U.S. 681, 

71 L.Ed. 837, and certiorari dis¬ 
missed 48 S.Ct. 174, 275 U.S. 440. 

72 Li.Ed. 367. 

75. Kan.—^^tna Ins. Co. v. Travis, 
269 P. 1068, 124 Kan. 350, adher¬ 
ing to opinion 267 P. 337, 121 Kan. 
802, certiorari denied .ffltna Ins. 
Co. V. Baker, 48 S.Ct. 321, 276 U. 
S. 628, 72 Ii.Ed. 740, and amend¬ 
ment of Judgment denied Mtna. Ins. 
Co. V. Travis, 286 P. 522, 130 Kan. 

. 3. 
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ing expenses taken on the paid method during that 
period,*^® or, as otherwise stated, the proper method 
of ascertaining profits during the test period is by 
subtracting losses and expenses from premiums actu¬ 
ally received but it has also been held that the 
subtraction is to be made from earned premiums.^® 
Every legitimate item of expense should be taken 
into consideration,^® but incurred losses and expens¬ 
es substantially greater than those actually paid 
should not be regarded as the correct measure of 
disbursements.®® The valuation of premiums only 
on what the company would realize on cancellation 
of the policies is improper,®^ and likewise a method 
of determining profits during the test period by es¬ 
timating the unearned premiums to be worth forty- 
five per cent of their face value because of an esti¬ 
mate that losses would be fifty-five per cent is er¬ 
roneous because it does not take account of the 
fact that losses occurring during the test period 
have been paid on policies written before the test 
period.®® 

Consideration of specific items. Interest on un¬ 
earned premiums,®® or the interest on premiums 
which are held in reserve to meet actual liability on 


unexpired policies,®^ must be considered or account¬ 
ed for as part of underwriting earnings or prof¬ 
its during the test period. There is some au¬ 
thority that, in the absence of a statute otherwise 
providing, profit on capital and surplus will not 
be considered as part of the profits for rate-making 
purposes,®® but it has also been held that consider¬ 
ation should be given to all earnings including re¬ 
ceipts from investments;®® if the reasonableness of 
premiums is to be determined from the underwrit¬ 
ing business only, it is essential that it be shown 
what part of the premiums, if any, ultimately be¬ 
come profits.®^ An increase in rates in partial ef¬ 
fect during the test period is properly considered 
in determining future rates.®® Excess commis¬ 
sions paid to brokers who control the placing of 
insurance business in the larger cities of the state 
are not to be considered,®® at least in determining 
a uniform rate for the entire state.®® A war tax 
on insurance premiums paid during the test period 
should not be listed as an expense in fixing future 
rates where the tax is no longer in operation.®^ 
Any allowance for federal income tax should be 
excluded where the rates are to be based on the ag- 


76. U.S.—^^tna Ins. Co. v. Hyde, 
D.C.Mo., 34 F.2d 185, affirmed Na¬ 
tional Fire Ins. Co. of Hartford 
V. Thompson, 60 S.Ct 288, 281 U.S. 
331, 74 L.Ed. 881. 

77. B:an.—^^tna Ins. Co. v. Travis, 
257 P. 337, 121 Kan. 802, opinion 
adhered to 269 P. 1068, 124 Kan. 
350, certiorari denied .^tna Ins. Co. 

V. Baker, 48 S.Ct. 321, 276 U.S. 628, 
72 L.Ed. 740, and amendment of 
judsrment denied, 1930, .^tna Ins. 
Co. V. Travis, 285 P. 522, 130 Kan. 
2 . 

Mo.—^^tna Ins. Co. v. Hyde, 285 S. 

W. 66, 316 Mo. • 113, certiorari 
granted 47 S.Ct. 113, 273 U.S. 681, 

71 Li-Ed. 837, and certiorari dis¬ 
missed 48 S.Ct. 174, 275 U.S. 440, 

72 L.Ed. 357. 

78. Ark.—^Bullion v. .flltna Ins. Co., 
237 S.W. 716, 161 Ark. 619. 

79. Tez.—^American Alliance Ins. Co. 
V. Board of Ins. Com’rs, Clv.App., 
126 S.W.2d 741, error refused. 

80. Kan.—^^na Ins. Co. v. Travis, 
267 P. 337, 121 Kan. 802. opinion 
adhered to 259 P. 1068, 124 Kan. 
360, certiorari denied .^tna Ins. 
Co. V. Baker. 48 S.Ct. 321, 276 U. 
S. 628, 72 L.Ed. 740, and amend¬ 
ment of Judgment denied .^tna Ins. 
Co. V. Travis, 285 P. 622, 130 Kan. 
2 . 

81. Mo.—^^tna Ins. Go. v. Hyde, 285 
S.W. 66, 315 Mo. 113, certiorari 
granted 47 S.Ct. 118, 278 U.S. 681, 

71 Ij.Ed. 887, end certiorari dis¬ 
missed 48 S.Ct 174, 275 U.S. 440, 

72 IhEd. 867. 


82. Mo.—^^tna Ins. Co. v. Hyde, 285 
S.W. 66, 316 Mo. 118, certiorari 
granted 47 S.Ct. 113, 273 U.S. 681, 

71 L.Ed. 837, and certiorari dis¬ 
missed 48 S.Ct 174, 276 U.S. 440, 

72 L.Bd. 367. 

83. Mo.—^.Sltna Ins. Co. v. Hyde, 285 
S.W. 65, 316 Mo. 113, certiorari 
granted 47 S.Ct. 113, 273 U.S. 681, 

71 L.Ed. 837, and certiorari dis¬ 
missed 48 S.Ct. 174, 276 U.S. 440, 

72 L..Ed. 367. 

84. Va.—^tna Ins. Co. v. Common¬ 
wealth ex rel. State Corporation 
Commission, 169 S.E. 869, 160 Va. 
698. 

85. Mo.—^^tna Ins. Co. v. Hyde, 286 
S.W. 65, 316 Mo. 113, certiorari 
granted 47 S.Ct 113, 273 U.S. 681, 
71 Ij.Ed. 837, and certiorari dis¬ 
missed 48 S.Ct 174, 276 U.S. 440, 72 
Ij.Ed. 357. 

Amendment of statute 
The Missouri statute has been 
amended so as to require the super¬ 
intendent of insurance to take into 
consideration all earnings of the 
companies, including investment 
profits.—^^tna Ins. Co. v. Travis, 269 
P. 1068, 124 Kan. 360, adhering to 
opinion 267 P. 337, 121 Kan. 802, cer¬ 
tiorari denied .^tna Ins. Co. v. Ba¬ 
ker, 48 S.Ct 321, 276 U.S. 628, 72 L. 
Ed. 740, and amendment of judgment 
denied .^na Ins. Co. v. Travis, 285 
P. 622, 130 Kan. 2. 

Be. Kan.—^^tna Ins. Co. v. Travis, 
259 P. 1068, 124 Kan. 860, adhering 
to opinion 257 P. 337, 121 Kan. 802, 
certiorari denied .^tna Ins. Co. v. 
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Baker, 48 S.Ct. 821, 276 U.S. 628, 72 
‘L.Ed. 740, and amendment of Judg¬ 
ment denied ^tna Ins. Co. v. Trav¬ 
is, 286 P. 622, 130 Kan. 2. 

87. Kan.—^^tna Ins. Co. v. Travis, 
259 P. 1068, 124 Kan. 350, adhering: 
to'opinion 267 P. 337, 121 Kan. 802,. 
certiorari denied .ffltna Ins. Co. v.. 
Baker, 48 S.Ct. 321, 276 U.S. 628, 72 
L.Ed. 740, and amendment of Judg¬ 
ment denied .®tna Ins. Co. v. Trav¬ 
is, 286 P. 522, 130 Kan. 2. 

88. Mo.—^^tna Ins. Co. v. Hyde, 286' 
S.W. 65, 316 Mo. 118, certiorari 
granted 47 S.Ct 113, 273 U.S. 681, 

71 L.Ed. 837, and certiorari dis-- 
missed 48 S.Ct. 174, 276 U.S. 440, 

72 L..Ed. 367. 

89. Mo.—-.^tna Ins. Co. v. Hyde,. 
285 S.W. 65, 315 Mo. 113, certiorari 
granted 47 S.Ct 113, 278 U.S. 681, 
71 L.Ed. 887, and certiorari dls-- 
missed 48 S.Ct 174, 276 U.S. 440, 72 
UEd. 367. 

9a U.S.—^^tna Ins. Co. v. Hyde, D... 

C. Mo., 34 F.2d 185, affirmed Na¬ 
tional Fire Ins. Co. of Hartford 
V. Thompson, 60 S.Ct 288, 281 U. 
S. 331, 74 L.Ed. 881. 

91. U.S.—^^tna Ins. Co. v. Hyde, 

D. C.MO., 34 F.2d 186, affirmed Na¬ 
tional Fire Ins. Co. of Hartford 

V. Thompson, 60 S.Ct. 288, 281 U. 
S. 331, 74 L.Ed. 881. 

Mo.—^^tna Ins. Co. v. Hyde, 285 S. 

W. 65, 315 Mo. 118, certiorari grant¬ 
ed 47 S.Ct 113, 273 U.S. 681, 71 
L.Ed. 837, and certiorari dismissed,.. 
1928, 48 S.Ct 174, 276 U.S. 440, 72: 
L.Ed. 367. 
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gregate business of insurance companies within the 
state and, even though the rates are to be based 
on the individual experience of each company, the 
federal income tax apportioned to the business in 
the state cannot be charged as an expense to busi¬ 
ness in the state where the company’s report shows 
a net loss in the state during the test period.®^ 
Where the statute fixes a certain maximum per¬ 
centage of profit in writing fire insurance, an ad¬ 
ditional percentage for conflagration hazard is not 
to be taken into account.^^ 

(3) Review of Order Establishing Rates 

Ordinarily an order of the state insurance officer or 
board fixing Insurance notes Is reviewable by the court, 
but the court cannot establish a new rate. 

Ordinarily, an order of the state insurance offi¬ 
cer or board fixing insurance rates is reviewable by 
the court.^® A suit to restrain the enforcement of 
a reduction order has been held to be a proper pro¬ 
ceeding to determine the validity of the order.96 In 
jurisdictions where a rate increase must be based 
on the individual experience of each company, a 
joint action based on the aggregate experience of 
a number of insurance companies to review an or¬ 
der refusing to approve a proposed increase in rates 
cannot be maintained,and a compromise as a set¬ 
tlement of a pending issue while such a suit is pend¬ 
ing is invalid since the purported review suit is not 
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within the court’s jurisdiction.®® The company, to 
be entitled to an increase in rates in a proceeding 
for review, must show the existing rates to be con¬ 
fiscatory or so low as to deprive the company of a 
reasonable profit.®® The superintendent of insur¬ 
ance has the right to refuse a rehearing on a com¬ 
plaint of discrimination in rate making pending the 
decision of a certiorari proceeding brought to re¬ 
view his determination.! 

Where the exclusive right to fix rates is vested by 
statute in a state officer or board, the court cannot 
establish a new rate but its power is limited to a re¬ 
view of the order made,® on the facts as they exist¬ 
ed at the time of the order,® and the findings of the 
officer or board cannot be reviewed as ordinary find¬ 
ings of fact.^ The order will not be vacated where 
it does not appear unreasonable, confiscatory, or 
contrary to the law or the evidence,® but, where it 
appears to be contrary to law and no finding on the 
evidence is made, it will be vacated for further pro¬ 
ceedings.® An injunction restraining the enforce¬ 
ment of an order reducing the rate may be granted 
pending the production of evidence to show that the 
proposed rate is confiscatory.^7 The granting of a 
temporary injunction restraining the state insur¬ 
ance officer from interfering with the collection of 
a proposed increased rate, but requiring the amount 
of the increase to be deposited in court pending the 
final outcome of the suit, does not establish the in- 


9SL Ark.—^Bullion v. ^tna Ins. Co., 
237 S.W. 716, 161 Ark. 619. 

93. Mo.—^^tna Ins, Co. v. Hyde, 285 

S.W. 66, 316 Mo. 113, certiorari 
granted 47 S.Ct. 113, 273 U.S. 681, 

71 L.Ed. 837, and certiorari dis¬ 
missed 48 S.Ct 174, 275 U.S. 440, 

72 L..Bd. 867. 

94. Ark.—^Bullion v. .ffltna Ins. Co., 
287 S.W. 716, 161 Ark. 619. 

95. Maas.—^Brest v. Commissioner 
of Insurance, 169 N.E. 667, 270 
Mass. 7. 

Mo.—^American Constitution Fire 
Assur. Co. V. O’Malley, 118 S.W. 
2d 796, 842 Mo. 139—^^tna Ins. Co. 
V. Hyde. 286 S.W. 66, 316 Mo. 113, 
certiorari granted 47 S.Ct. 118, 273 
U.S. 681, 71 L.Ed. 837, and cer¬ 
tiorari dismissed 48 S.Ct 174. 275 
U.S. 440, 72 L.Ed. 367. 

98. U.S.—^^tna Ins. Co. v. Hyde, 
D.C.MO., 34 F.2d 186, affirmed Na¬ 
tional Fire Ins. Co. of Hartford v. 
Thompson, 60 S.Ct 288, 281 U.S. 
381, 74 L.Ed. 881. 

97. Mo.—^American Constitution Fire 
Assur. Co. V. O’Malley, 118 S.W.2d 
795, 342 Mo. 139. 

98. Mo.—^American Constitution Fire 
Assur. Co. V. O’Malley, supra. 


Bstrospeotlve order hy snooessor 
oommlsslonax pending snlt 
Insurance commissioner’s order, re¬ 
fusing to approve a proposed rate in¬ 
crease submitted jointly by a group 
of Insurance companies which ten¬ 
dered both individual and combined 
experience tables, precluded succes¬ 
sor commissioner from entering a 
new order retrospective in operation 
approving four fifths of the proposed 
increase as in the matter of a "pend¬ 
ing application" for an increase in 
rates based on individual experience 
and directing the distribution among 
the companies of four fifths of the in¬ 
creased rates which had been collect¬ 
ed and impounded by the court pend¬ 
ing suit.—^American Constitution Fire 
Assur. Co. V. O’Malley, supra. 

99. Mo.—^American Constitution Fire 
Assur. Co. V. O’Malley, supra. 

1. N.Y.—^People ex rel. New York 
Fire Ins. Exchange v. Phillips, 196 
N.Y.S. 202, 203 App.Dlv. 13, re¬ 
versed on other grounds 142 N.E. 
674, 237 N.Y. 167, 36 A.L.R. 216. 

19. U.S.—^American Ins. Co. v. Lu¬ 
cas, D.C.MO., 38 F.Supp. 896, new 
trial denied 38 F.Supp. 926, appeals 
dismissed 62 S.Ct 107. 814 U.S. 
576, 86 L.Ed. 466. 

Mo.—^tna Ins. Co. v. Hyde, 286 S. 
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W. 66, 316 Mo. 118, certiorari 

granted 47 S.Ct. 113, 273 U.S. 681, 
71 L.Ed. 837, and certiorari dis¬ 
missed 48 S,Ct 174, 275 U.S. 440, 72 
L.Ed. 867. 

Wis.—State v. Whitman. 220 N.W. 
929, 196 Wls. 472. 

3. Mo.—^i®tna Ins. Co. v. Hyde, 285 
S.W. 66, 315 Mo. 113, certiorari 
granted 47 S.Ct 113, 273 U.S. 681, 
71 L.Ed. 887, and certiorari dis¬ 
missed, 1928, 48 S.Ct. 174, 276 U. 
S. 440, 72 L.Ed. 357. 

4, Wls.—State v. Whitman, 220 N. 
W. 929, 196 Wis. 472. 

6. Okl.—^Utilities Ins. Co. of Mis¬ 
souri V. State Ins. Board of Okla¬ 
homa, 84 P.2d 619, 184 Okl. 234 
—^Associated Industries of Okla¬ 
homa V. State Ins. Board, 46 P.2d 
861, 173 Okl. 41. 

Va.—^^tna Ina Co. v. Commonwealth 
ex rel. State Corporation Commis¬ 
sion, 169 S.E. 859. 160 Va. 698. 

6. Okl.—Utilities Ins. Co. of Mis¬ 
souri V. State Ins. Board of Okla¬ 
homa^ 84 P.2d 619, 184 Okl. 234. 

7. U.S.—^^tna Ins. Co. v. Hyde, D. 
C.Mo., 34 F.2d 186, affirmed Na¬ 
tional Fire Ins. Co. of Hartford v. 
Thompson, 50 S.Ct, 288, 281 U.S. 
331. 74 L.Ed. 881. 
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creased rate as the legal rate.® Where the appel¬ 
late court reverses a judgment of the lower court 
which invalidated a rate reduction order of the in¬ 
surance superintendent and thereby restores the or¬ 
der, the superintendent is restored to the right to 
enforce the order.® 

(4) Collection, Custody, and Distribution of 
Excess Premiums 

(a) Pending review of rate order 

(b) Subsequent to review of rate order 

(a) Pending Review of Rate Order 

In accordance with statutory provisions the state 
superintendent of Insurance Is the proper custodian of 
excess premium funds collected by the companies pend¬ 
ing Judicial review of the superintendent's rate order. 

The court in statutory proceedings before it to 
review a rate order of the state insurance oflBicer 
cannot, in the absence of statutory authorization, le¬ 
gally permit the insurance company to collect a rate, 
in excess of that fixed by the order and have it im¬ 
pounded pending the outcome of the litigation, 
and this is particularly true where a statute pro¬ 
vides that during the pendency of the litigation in¬ 
surer shall • not charge any rate or premium in ex¬ 
cess of that fixed by the state insurance ojfficer.i^ 
Under express statutory provisions the premium 
rate in effect at the time a rate reduction order is 
made may be collected pending a review of the or¬ 
der, but it must be deposited with the superintend¬ 
ent of insurance,12 wholly independent of a court 
order,l2 and, although such a statute has been held 


to apply only when the superintendent orders a re¬ 
duction and not when the company applies for an 
increase,!* the superintendent of insurance is also 
the proper custodian of excess premium rates col¬ 
lected pending an application for an increase in 
rates.15 Such a statute relates to procedure only 
and is applicable, although the funds are collect¬ 
ed, or the action to review the order is institut¬ 
ed, prior to the effective date of the statute.!® 
The coprt has inherent power to provide for the 
safekeeping of funds collected as excess insurance 
rates where the statute providing for the manner 
of safeguarding the funds cannot be complied 
with,!7 and although the collection of the funds 
was unauthorized.!® An insurance company which 
seeks a rate increase may be permitted to collect 
the new rate pending the proceedings for its ap¬ 
proval by showing that an order refusing the in¬ 
crease is confiscatory, obtaining an interlocutory in¬ 
junction, and giving bond.!® The granting of a 
temporary injunction restraining interference with 
the collection of proposed increased rates on con¬ 
dition that the excess premiums be deposited with 
an officer of the court does not have the effect of 
making the fund the property of either the com¬ 
pany or the policyholders, but its ownership awaits 
the ultimate determination of the litigation.®® 

(b) Subsequent to Review of Rate Order 

Where the rate order is upheld, the poilcyholdere 
who have contributed to the excess premium fund are 
entitled to the entire fund, and the superintendent must 
distribute the fund to the policyholders In accordance 


& U.S.—American Ins. Co. v. Lucas. 
D.C.MO., 38 F.Supp. 896, new trial 
denied 88 F.Supp. 926, appeals dis¬ 
missed 62 act 107, 314 U.S. 675, 86 
L.EId. 466. 

9. Mo.—State ex rel. and to Use of 
Abellle Fire Ins. Co. v. Sevier, 73 
S.W.2d 361, 335 Mo. 269, certiorari 
denied State of Missouri ex reL 
and to Use of Abellle Fire Ins. Co. 
of Paris v. Sevier, 55 S.Ct 99, 293 
U.S. 585, 79 L.Ed. 680. 

10. Mo.—State ex inf. McKlttrlck v. 
American Colony Ins. Co., 80 S.W. 
2d 876, 336 Mo. 406, followed In 
State ex rel. Thompson v. Sevier, 
80 S.W.2d 893, 336 Mo. 442. 

11. Mo.—State ex rel. and to Use of 
Abellle Fire Ins. Co. v. Sevier, 
73 S.W.2d 361, 336 Mo. 269, certio¬ 
rari denied State of Missouri ex 
rel. and to Use of Abellle Fire Ins. 
Co. of Paris v. Sevier, 65 S.Ct. 99, 
293 U.S. 586, 79 L.Ed. 680. 

18. Mo.— Mtna, Ins. Co. v. O'Malley, 
118 S.W.2d 8, 342 Mo. 800. 

Onstodiaa of interest 
Under statute designating super¬ 


intendent of insurance as custodian 
to distribute to policyholders excess 
premiums collected pending review 
of order reducing Insurance rates, 
superintendent of insurance was 
proper custodian of Interest collected 
on excess premiums for the time 
such excess was retained by insur¬ 
ance companies and also of an addi¬ 
tional sum, judgment for which was 
rendered to cover possible errors and 
omissions in the amounts found to be 
due from' the companies.—^Lucas v. 
Lamb, 156 S.W.2d 634, 348 Mo. 900. 

13. Mo.—^^tna Ins. Co. v. O’Malley, 
118 S.W.2d 3, 842 Mo. 800. 

14. Mo.—State ex rel. North British 
& Mercantile Ins. Co. v. Thomp¬ 
son, 62 aW.2d 472, 330 Mo. 1146. 

Delay la denylag laorease as ooasti- 
tatlag rate redaotloa 
Order of superintendent of insur¬ 
ance denying lire insurance rate in¬ 
crease filed by insurance companies 
could not, in spite of four months* 
delay of superintendent in acting on 
application, be considered as order 
for rate "reduction" within statute 

536 


authorizing collection and Impound¬ 
ing of part of rate in dispute where 

reduction Is ordered.—State ex inf. 

McIQttrlck V. American Colony Ins. 

Co., 80 S.W.2d 876, 836 Mo. 406. 

16. Mo.—^Lucas v. Central Missouri 
Trust Co., 166 S.W.2d 1063, 360 
Mo. 693. 

16. Mo.—^Lucas v. Lamb, 156 S.W.2d 
634, 348 Mo. 900—^^tna Ins. Co. v* 
O’Malley, 118 S.W.2d 3, 342 Mo. 
800. 

17. Mo.—State ex rel. North British 
& Mercantile Ins. Co. v. Thompson^ 
62 S.W.2d 472, 330 Mo. 1146. 

18. Mo.—State ex rel. North British 
& Mercantile Ins. Co. v. Thompson, 
supra,. 

19. Mo.—State ex inf. McKlttrlck v. 
American Colony Ins. Co., 80 S.W. 
2d 876, 836 Mo. 406, followed in 
State ex rel. Thompson v. Sevier, 
80 S.W.2d 893, 336 Mo. 442. 

8a U.S.—American Ins. Co. v. Lu¬ 
cas, D.C.Mo., 88 F.Supp. 896, new 
trial denied 38 F.Supp. 926, appeals 
dismissed 62 S.Ct 107, 314 U.S. 676,. 
86 L.Ed. 466. 
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with statutes so providing. If the companies retain part 
of the funds, the superintendent may sue to recover the 
sum as the representative of the policyholders. 

Where the litigation seeking to set aside the rate 
order of the superintendent of insurance is unsuc¬ 
cessful, the policyholders who have contributed the 
excess premiums are entitled to a refund thereof,^! 
and the right of the policyholders thereto cannot 
be restricted or taken away by an agreement be¬ 
tween the insurance company and the superintend¬ 
ent ,22 or by an order of tiie court^s consented to by 
the superintendent or his attorneys.24 If a portion 
of the fund has been wrongfully distributed to the 
insurance company, it must be returned for the 


benefit of the policyholders,25 Where the company 
has been permitted to retain the excess premiums 
under a stipulation between the company and the 
superintendent that they will be refunded if the 
order is sustained, the company must refund in 
accordance with the stipulation,^^ and, if it fails to 
do so, it cannot seek further relief in equity.27 

The superintendent of insurance must distribute 
the fund to the policyholders in accordance with the 
statute designating him as the custodian of the 
fund,28 and under such a statute the court has no 
power to administer or distribute the fundus 
through custodians of its own choosing ;80 if the 


21 . U.S.—^American Ins. Co. v. Lu¬ 
cas, D.C.MO., 38 F.Supp. 896, new 
trial denied 38 F.Supp. 926, appeals 
dismissed 62 S.Ct. 107, 314 U.S. 
676, 86 L.Bd. 466. 

Ho.—^Lucas V. Central Missouri Trust 
Co., 166 S.W.2d 1063, 360 Mo. 693— 
American Constitution Fire Assur. 
Co. V. O’Malley. 113 S.W.2d 796, 
342 Mo. 139—State ez rel. and to 
Use of Abellle Fire Ins. Co. v. Se¬ 
vier, 73 S.W.2d 361, 335 Mo. 269, 
certiorari denied State of Missouri 
ez rel. and to Use of Abellle Fire 
Ins. Co. of Paris v. Sevier, 55 S. 
Ct 99, 293 U.S. 586. 79 L.Ed. 680. 

22. Mo.—State ez rel. and to Use 
of Abellle Fire Ins. Co. v. Sevier, 
supra. 

23. Mo.—American Constitution Fire 
Assur. Co. V. O’Malley, 113 S.W. 
796, 342 Mo. 139. 

Condltloxui for reftad 
A court order prescrlblnsr condi¬ 
tions under which the ezcess pre¬ 
miums will be refunded Is void 
where the policyholders are uncon¬ 
ditionally entitled to the funds un¬ 
der the statute.—State ez rel. and 
to Use of Abellle Fire Ins. Co. v. 
Sevier, 78 S.W.2d 361, 336 Mo. 269, 
certiorari denied State of Missouri 
ez rel. and to Use of Abellle Fire Ins. 
Co. of Paris v. Sevier, 66 S.Ct. 99. 293 
U.S. 585, 79 L.Ed. 680. 

24. Mo.—State ez rel. and to Use of 
Abellle Fire Ins. Co. v. Sevier, su¬ 
pra. 

Estoppel of snpeiliLtendeiLt 

State insurance superintendent, as 
policyholders’ representative. Is not 
estopped to assert invalidity of court 
order, requlrlnsr written demands for 
refunds of ezcess fire Insurance pre¬ 
miums within ninety days after In¬ 
surance companies mailed written 
notices of refunds.—State ez rel. and 
to Use of Abellle Fire Ins. Co. v. 
Sevier, supra. 

25. U.S.—^American Ins. Co. v. Lu¬ 
cas, D.C.MO., 38 F.Supp. 926, deny- 
Insr new trial 38 F.Supp. 896, ap¬ 
peals dismissed 62 S.Ct 107, 814 U. 
S. 576, 86 L.Ed. 466. 


20. U.S.—^National Fire Ins. Co. of 
Hartford v. Thompson, Mo., 60 S. 
Ct 288, 281 U.S. 331, 74 L.Ed. 881, 
affirmingr. D.G., .ffitna Ins. Co. v. 
Hyde. 34 F.2d 186. 

Mo.—State ex rel. and to Use of 
Abellle Fire Ins. Co. v. Sevier, 78 
S.W.2d 361, 336 Mo. 269, certiorari 
denied State of Missouri ez rel. and 
to Use of Abellle Fire Ins. Co. of 
Paris V. Sevier, 56 S.Ct 99. 298 
U.S. 585, 79 L.Ed. 680. 

Payment to oustodlaas Appointed by 
court 

A stipulation between Insurance 
companies and superintendent of In¬ 
surance permitting: companies to 
collect ezcess premiums pendingr ac¬ 
tion to review order reducing: insur¬ 
ance rates and to refund ezcess so 
collected to policyholders after final 
judgment sustaining reduction order 
did not govern the manner in which 
refund should be made, where com¬ 
panies refused to make refund and 
were discharged after complying 
with order requiring them to pay 
ezcess to custodians appointed by 
court.—^^tna Ins. Co. v. O’Malley, 
118 S.W.2d 3, 342 Mo. 800. 

27- U.S.—National Fire Ins. Co. of 
Hartford v. Thompson, Mo., 60 S. 
Ct. 288, 281 U.S. 831, 74 L.Ed. 881. 
affirming, D.C., ^tna Ins. Co. v. 
Hyde. 84 F.2d 185. 

Befosal of intexloontory isjuno- 
tlou to restrain enforcement of order 
reducing fire rates, until Insurance 
companies should comply with stip¬ 
ulation requiring return of excess 
premiums collected, was held justi¬ 
fied.—^National Fire Ins. Co. of Hert¬ 
ford V. Thompson, supra. 

28, Mo.—State ez rel. Carwood Real¬ 
ty Co. V. Dinwiddle, 122 S.W.2d 912, 
343 Mo. 692—^^tna Ins. Co. v. 
O’Malley, 118 S.W.2d 8, 342 Mo. 800 
—^American Constitution Fire As¬ 
sur. Co. V. O’Malley, 118 S.W.2d 
796, 842 Mo. 139. 

Blgrht to seek, dlreotioxui f±om oouzt 
Under statute explicitly defining 
the duties of the superintendent of 
insurance In reference to funds com¬ 
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prised of premiums Illegally collected 
by Insurers from policyholders, the 
superintendent of insurance has no 
right to go Into court of equity to 
get directions as to how he should 
distribute the funds among the poli¬ 
cyholders, and hence circuit court 
was without Jurisdiction to entertain 
a petition of superintendent of In¬ 
surance seeking court’s aid In dis¬ 
tributing funds composed of pre¬ 
miums illegally collected by Insur¬ 
ers from policyholders.—State ez rel. 
Carwood Realty Co. v. Dinwiddle, 122 
S.W.2d 912, 343 Mo. 592. 

29- Mo.—State ez rel. Robertson v. 

Sevier, 132 S.W.2d 961, 846 Mo. 

274. 

30. Mo.—Lucas v. Central Missouri 

Trust Co., 166 S.W.2d 1053, 860 Mo. 

693—Lucas v. Lamb, 156 S.W.2d 

634, 348 Mo. 900--^tna Ins. Co. v. 

O’Malley, 118 S.W.2d 3, 342 Mo. 

800. 

Znherexxt power la. equitable prooeed- 
lags 

Fact that proceeding for restitu¬ 
tion of excess premiums collected by 
Insurance companies pending review 
of order reducing insurance rates 
was an equitable action did not give 
the court inherent power to appoint 
custodians to refund the excess pre¬ 
miums, where authority to refund the 
excess was by statute lodged with 
the superintendent of Insurance.— 
.^tna Ins. Co. v. O’Malley, supra. 
AcqulescexLoe of superintendent 

(1) The jurisdiction of court to 
appoint custodians to refund ex¬ 
cess premiums collected by insurance 
companies pending review of order 
reducing Insurance rates could not 
be conferred by silence, acquiescence, 
estoppel, or agreement of superin¬ 
tendent of Insurance In appointment, 
where court did not have jurisdiction 
under statute to make such appoint¬ 
ment.—^/Btna Ins. Co. v. O’Malley, su¬ 
pra. 

(2) The prayer of superintendent 
of Insurance In his motion for resti¬ 
tution to policyholders of excess pre¬ 
miums collected by Insurance com- 
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fund has been deposited in the court's registry, the 
court should order the fund to be turned over to the 
superintendent for distribution.®^ A statute requir¬ 
ing the superintendent of insurance to administer 
the fund is a procedural statute and applies to ex¬ 
cess premiums collected prior to its effective date.®® 

Proceedings against company for excess premi¬ 
ums. The superintendent of insurance may repre¬ 
sent the policyholders in a suit against insurance 
companies to recover excess premiums after his rate 
order has been sustained,®® particularly where the 
insurance companies have dealt with him as such 
representative,®4 but the right of the companies to 
challenge the authority of the superintendent to 
maintain the action is not waived by failure to de¬ 
mur to his motion for restitution.8B Consent of the 
attorneys for the superintendent to a court order, 
which is void on its face for the reason that it seeks 
to set up conditions on which the refund shall be 
made to policyholders who are unconditionally enti¬ 


tled by statute to the refund, does not estop the su¬ 
perintendent from asserting the invalidity of the 
order and suing to recover the fund from the com¬ 
panies.®® Insurance companies who are permitted 
by a court order to collect excess premiums pending 
a suit to review the superintendent's order reducing 
fire insurance rates are estopped to assert the in¬ 
validity of the court order as a defense to the su¬ 
perintendent's motion for restitution.®7 

The court may properly order the sum to be paid 
into the registry of the court®® or directly to the 
superintendent of insurance.®® If pending the suit 
for recovery the court orders the sum paid into the 
registry of the court, it may properly cause the 
money to be deposited in a bank or trust company, 
thereby creating a debtor and creditor relation¬ 
ship,^ l and the bank or trust company, in accepting 
the deposit, does not act illegally.^® When author¬ 
ized by statute the court may appoint referees to 
determine the amount due,^® but the court cannot 


panics pending- review of order re¬ 
ducing Insurance rates* that excess 
premiums be paid Into registry of 
court, did not amount to an agree¬ 
ment that the court might there¬ 
after handle such funds In any man¬ 
ner other than that provided by stat¬ 
ute. and hence did not estop super¬ 
intendent ft*om objecting to appoint¬ 
ment of custodians to make the res¬ 
titution.—^^tna Ins. Co. r. O’Malley, 
supra. 

Prior violatioii of statute as affeotLag 
authority 

The violation of statute designat¬ 
ing superintendent of Insurance as 
custodian of excess premiums col¬ 
lected pending action to review order 
reducing Insurance rates by falling 
to deliver excess premiums to super¬ 
intendent pending the action did not 
authorize the court further to vio¬ 
late the statute after final judgment 
in the review action by ordering the 
excess premiums delivered to custo¬ 
dians of the court’s own choosing 
for distribution Instead of to the su¬ 
perintendent.—^^tna Ins. Co. v. 
O’Malley, supra. 

31. Mo.—State ex rel. Robertson v. 
Sevier. 182 S.W.2d 961. 345 Mo. 274 
—^^tna Ins. Co. v. O’Malley, 118 
S.W.2d 8. 342 Mo. 800. 

Prior dlsbuxsenijeut of j^rtiou of 
fund 

The circuit court had Jurisdiction 
to order that balance of funds be 
turned over to superintendent, al¬ 
though certain sums had been dis¬ 
persed from funds under prior court 
orders.—State ex rel. Robertson v. 
Sevier, 182 S.W.2d 961, 845 Mo. 274. 

32. Mo.—^Lucas v. Lamb, 166 S.W.2d 
634, 848 Mo. 900—^^tna Ins. Co. v. 
O'Malley, 118 S.W.2d 8, 342 Mo. 800. 


33. Mo.—State ex rel. and to Use of 
Abeille Fire Ins. Co. v. Sevier, 78 
S.W.2d 361,,386 Mo. 269, certiorari 
denied State of Missouri ex rel. 
and to Use of Abeille Fire Ins. Co. 
of Paris V. Sevier, 55 S.Ct 99, 293 
U.S. 685, 79 KUd. 680. 

34. Agreement with snperiatendeat 
Insurance companies, treating In¬ 
surance superintendent as policy¬ 
holders’ representative by agreeing 
with him to collect existing fire in¬ 
surance premiums pending suit to set 
aside his rate-reduction order and re¬ 
fund excess premiums collected if or¬ 
der were sustained, will not be heard 
to assert his lack of authority to 
maintain restitution proceedings as 
such representative.—State ex rel. 
and to Use of Abeille Fire Ins. Co. 
V. Sevier, supra. 

36. Mo.—State ex rel. and to Use of 
Abeille Fire Ins. Co. v. Sevier, su¬ 
pra. 

33. Mo.—State ex rel. and to Use of 
Abeille Fire Ina Co. v. Sevier, su¬ 
pra. 

37. Mo.—State ex rel. and to Use of 
Abeille Fire Ins. Co. v. Sevier, su¬ 
pra. 

38. Mo.—^Lucas v. Central Missouri 
Trust Co., 162 S.W.2d 669, 849 Mo. 
687—State ex rel. Robertson v. 
Sevier, 132 S.W.2d 961, 346 Mo. 274. 

39. Mo.—State ex rel. Robertson v. 
Sevier, supra. 

40. Mo.—Lucas v. Central Missouri 
Trust Co., 166 S.W.2d 1068, 860 
Mo. 693—^Lucas v. Central Missouri 
Trust Co., 162 S.W.2d 669, 34<9 Mo. 
687. 

Deposit in name of onatodlans ap¬ 
pointed by oonrt 

The fact that the order of the 
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court reauired the deposit to be 
made in names of commissioners ap¬ 
pointed by court as custodians, in 
addition to name of court, did not in¬ 
validate the order.j—Lucas v. Central 
Missouri Trust Co., supra. 

Cnstodla legls 

Money, deposited by fire insurance 
companies in a trust company under 
an order of circuit court in pro¬ 
ceeding by superintendent of insur¬ 
ance department against such com¬ 
panies to compel them to pay into 
court excessive sums collected as 
premiums from policyholders after 
superintendent had properly ordered 
a rate reduction, was in “custodla 
legls” in registry of circuit court, 
although circuit Judge had caused 
the money to be deposited subject 
to his check.—State ex rel. Robert¬ 
son V. Sevier, 182 S.W.2d 961, 346 Mo. 
274. 

41. Mo.—^Lucas V. Central Missouri 
Trust Co., 162 S.W.2d 669, 349 
Mo. 637. 

42. Mo.—^Lucjas v. Central Missouri 
Trust Co., supra 

liability of bank for profit from de¬ 
posit 

Where it was not unlawful in the 
first place for bank to receive de¬ 
posit under court orders of refund 
of Incireased premiums unlawfully 
charged by Insurance companies, 
bank was not liable, on ground that 
there was a "constructive trust,” to 
the superintendent of insurance de¬ 
partment of the state for any profit 
resulting from the deposit.—^Lucas v. 
Central Missouri Trust Co., 166 S.W. 
2d 1053, 360 Mo. 693. 

43. Mo.—^^tna Ins. Oo. v. O’Malley, 
118 S.W.2d 8, 342 Mo. 800. 
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appoint a number in excess of that specified by stat- 
xLttM The court which has jurisdiction of the 
parties and the subject matter has jurisdiction to 
render an individual judgment for restitution 
against each of several insurance companies, al¬ 
though the motion for restitution alleges joint lia- 
bility.^5 Where, by reason of bribery of the su¬ 
perintendent of insurance, suits by insurance com¬ 
panies to enjoin the superintendent from interfer¬ 
ing with the collection of proposed increased rates 
have been dismissed and decrees distributing to the 
companies a certain portion of the excess premium 
funds collected pending the litigation have been 
entered, the court, on discovery of the fraudulent 
acts, has jurisdiction to order the funds returned 
to the policyholders without determining the merits 
of the proposed increase,^® and the insurance com¬ 
panies, charged with implied knowledge of facts 
putting them on inquiry as to the bribery, can re¬ 
ceive no benefit from the former decrees of dis- 

tribution>7 

A contention that the companies are deprived of 
the right to appeal because the judgment is for such 
a great amount that an appeal bond could not be 
procured is of no effect where the judgment is an 
interlocutory one and hence not subject to ap¬ 
peal.^® 

The right of a state ofiicer to employ attorneys 
in suits to recover excess premiums is considered 
infra § 74. 


§ 61 

Liability of fund for expenses. The expense of 
distributing the excess premium funds is to be paid 
as any other clerical expense of the insurance de¬ 
partment and it is not to be paid out of the funds.^® 
Attorneys rendering services for the superintendent 
of insurance in resisting a rate increase,®® or in re¬ 
covering excess premiums exacted by insurance com- 
panies,®! are not entitled to compensation from the 
excess premium funds, and they cannot impress a 
lien thereon. Custodians illegally appointed by the 
court to administer the fund, or their attorneys, are 
not entitled to compensation out of the fund.®® 

Recovery of improper disbursements. Where 
compensation for services rendered is illegally 
awarded out of the fund, the one receiving such 
compensation may be required to return it.®® A 
suit to recover funds from an attorney illegally re¬ 
ceiving compensation from the fund need not 
necessarily be brought in the court which had orig¬ 
inal custody of the fund.®^ A bank or trust com¬ 
pany in which the money has been deposited by the 
court is not liable for its payments out of the funds 
on invalid orders of the court if it has acted in good 
faith and has been guilty of no wrongful, tortious, 
or fraudulent conduct.®® 

§ 61 . — Accident Insurance in General 

An accident insurance company may issue only the 
classes of policies which are within Its statutory au¬ 
thorization. 

An accident insurance company which is restrict- 


CompeasatioiL of refearees 
In proceeding: for restitution of ex¬ 
cess premiums collected by Insurance 
companies pending review of order 
reducing insurance rates, persons ap¬ 
pointed to hold hearings for the 
purpose of determining the amount 
due from the companies and to report 
their findings to the court were en¬ 
titled to compensation for services 
performed as referees, taxable as 
**co8ts of litigation.*'—^^tna Ins. Co. 
V. O’Malley, supra. 

44. Mo.—State ex rel. and- to Use of 
Abellle Fire Ins. Co. v. Sevier, 78 
S.W.2d 361, 335 Mo. 269, certio¬ 
rari denied State of Missouri ex 
rel. and to Use of Abellle Fire 
Ins. Co. of Paris v. Sevier, 56 S. 
Ct 99, 293 U.S. 685, 79 I^.Ed. 680. 

45. Mo.—State ex rel. and to Use of 
Abellle Fire Ins. Co. v. Sevier, 
supra. 

46. U.S.—^Amerie^ Ins. Co. v. Lu¬ 
cas, D.C.MO., 88 F.Supp. 926, de¬ 
nying new trial 38 F.Supp. 896, 
appeals dismissed 62 S.Ct 107, 314 
U.S. 575, 86 UEd. 466. 


47. U.S.—^American Ins. Co. v. Lu¬ 
cas, supra. 

Pacts held to show implied knowl¬ 
edge 

U.S.—^American Ins. Co, v. Lucas, su¬ 
pra. 

48. Mo.—State ex rel. and to Use 
of Abellle Fire Ins. Co. v. Sevier, 
73 S.W.2d 361, 335 Mo. 269, cerUo- 
rarl denied State of Missouri ex 
reL and to Use of Abellle Fire Ins. 
Co. of Paris v. Sevier, 5^ S.Ct. 99, 
293 U.S. 586, 79 L.Ed. 680. 

49. Mo.—State ex rel. Garwood Keal- 
ty Co. V. Dinwiddle, 122 S.W.2d 912, 
348 Mo. 592. 

50. Mo.—State ex rel. Carwood Real¬ 
ty Co. V. Dinwiddle, supra. 

51. Mo.—State ex rel. Lucas v. 
Blair, 144 S.W.2d 106, 346 Mo. 1017, 
certiorari denied Blair v. State of 
Missouri ex rel. Lucas, 61 S.Ct 741, 
812 U.S. 700, 85 L.Ed. 1134-».ffi!tna 
Ins. Co. V. O'Malley, 124 S.W.2d 
1164, 343 Mo. 1232. 

58L Mo.—Lucas V. Lamb, 156 S.W.2d 
634, 348 Mo. 900-~iEtna Ins. Co. v. 
O’Malley, 118 S.W.2d 3, 342 Mo. 
800. 


I Payment if state should become ben.> 

I efloiaxy of fund 

If state should become ultimate 
beneficiary of ftind, consisting of 
refunds by Insurance companies of 
excess premiums collected pending 
review of order reducing insurance 
rates, the question of compensation 
for services actually rendered by at¬ 
torney, who was required to return 
compensation received under order of 
court which undertook to administer 
fund in violation of statute designat¬ 
ing superintendent of Insurance as* 
custodian thereof, may be addressed 
to the general assembly.—^Lucas v. 
Lamb, 156 S.W.2d 634, 348 Mo. 900. 

53. Mo.—^Lucas v. Lamb, supra. 

54. Mo.—^Lucas v. Lamb, supra. 

55. Mo.—^Lucas v. Central Missouri 
Trust Co., 166 S.W.2d 1063, SfBO 
Mo. 593—^Lucew v. Central Missouri 
Trust Co., 162 S.W.2d 569, 349 Mo. 
637. 

Dootxlne of coBs t mo t ive trust not 
applleable 

Mo.—^Lucas V. Central Missouri Trust 
Co., 166 S.W.2d 1053, 360 Mo. 593 
—^Lucas V. Central Missouri Trust 
Co., 162 S.W.2d 569, 349 Mo. 637. 
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cd by statute to the issuance of certain classes of 
policies has no power to issue policies covering any 
other kind of insurance.®® Under a statute prohib¬ 
iting an insurance company from issuing more than 
one class of insurance, a company having author¬ 
ity to issue general accident policies and employ¬ 
ers’ liability insurance may legally issue horse or 
vehicle, elevator, general liability, and outside lia¬ 
bility policies.®7 A statute pertaining to accident 
insurance does not apply to a policy written before 
the effective date of the statute, although the ac¬ 
cident for which recovery is sought has occurred 
subsequent thereto,®® but such a statute applies to 
and controls a subsequent renewal of an accident 
insurance contract, although the original contract 
was entered into prior to the enactment of the stat¬ 
ute.®® 

§ 62. -Automobile Insurance in General 

Motor vehicle Insurance, where not made the sub. 
Ject of specific statutory regulations, Is controlled by 
general provisions of Insurance laws affecting the par¬ 
ticular classes of risks Insured against. 

Motor vehicle insurance, where not made the sub¬ 
ject^ of specific statutory regulations, is controlled 


44 C.J.S. 

by the general provisions of the insurance laws af¬ 
fecting the particular classes of risks insured 
against.®® Under a statute authorizing the board of 
insurance commissioners to fix the rate of automo¬ 
bile insurance premiums, the board is not bound by 
its original order and may thereafter withdraw or 
change the rates and classifications.®1 A statute 
which prohibits corporations created to establish 
automobile clubs from writing insurance as agents 
does not authorize such a corporation to act as a 
principal in insuring its membership.®® 

Automobile liability insurance is specifically con¬ 
sidered infra § 64. 

§ 63. - Fire Insurance in General 

The supervision or regulation of fire Insurance com¬ 
panies and the manner In which Are Insurance rates are 
proposed or established are dependent on the statutes of 
the particular Jurisdiction. 

By reason of the state’s general power to regulate 
insurance companies, as discussed supra § 56, stat¬ 
utes which provide for the supervision or regula¬ 
tion of fire insurance companies or the regulation 
of fire insurance rates by a state officer or agency 
have been construed and held to be valid.*® T?^te 


58. Ma^s.—^Knowlton v. Berkshire 
Health & Accident Ass*n, 60 N.B. 
930, 171 Mass. 468. 

1 C.J. p 406 note 9. 

67. Mass.—^Employers' Lilability As- 
sur. Corp. v. Merrill, 29 N.B. 629, 
166 Mass. 404. 

68. Ill.—^Hickey v. Washineton Nat. 
Ins. Co., 23 N.E.2d 933, 302 Ill. 
App. 388. 

69. Minn.—Steele v. Great Eastern 
Casualty & Indemnity Co., 197 N. 
W. 101, 168 Minn, 160. 

60, Mo.—State v. Schramm, 196 S. 

W. 21, 27.1 Mo. 223. 

42 C.J. p 788 note 36. 

Membenhlp fee plan. 

,The plan whereby a mutual auto¬ 
mobile Insurer required each policy¬ 
holder on becomlnsr such to pay a 
memibershlp fee, considered by insur¬ 
er to be wholly separate from the 
premiums chargred in connection with 
the policy, purchased, violated gen¬ 
eral Insuiance statutes requiring the 
Insurance commissioner to set up a 
certain percentage of premiums re¬ 
ceived by an Insurer as a reserve in 
that a portion of the expenses of 
furnishing Insurance protection was 
allocated to such membership fee, 
which was treated as earned at once, 
and against which unearned premium 
reserves could not be set up as re¬ 
quired by statute.—^Duel v. State 
Farm Mut Automobile Ins. Co., 2 
N.W.2d 871, 240 Wis. 161, denying 


rehearing 1 N.W.2d 887, 240 Wls. 
161. 

61- Tex.—Board of Insurance 

Com’rs V. Sproles Motor Freight 
Lines, Civ.App., 94 S.W.2d 769, er¬ 
ror refused, 

62. Tex.—National Auto Service 
Corporation v. State, Civ.App., 66 
S.W.2d 209, error dismissed. 

63. U.S.—^^tna Ins. Co. v. Hyde, D. 
C.Mo., 34 F.2d 186, affirmed Nation¬ 
al Fire Ins. Co. of Hartford v, 
Thompson, 60 S.Ct 288, 281 U.S. 
331, 74 L.Bd. 881. 

S.C.—^Henderson v. McMaster, 88 S. 

I H 645. 104 S.C. 268. 

Va.—^^tna Ins. Co. v. Commonwealth 
ex rel. State Corporation Commis¬ 
sion, 169 S.B. 869, 160 Va. 698. 
Fuzpose of statutes 
Even though some provisions In 
the law regulating fire insurance are 
restricted to insurance on property 
within the state, it has been held 
that the general legislative purpose 
was to protect the citizens securing 
such Insurance within the state 
wherever the property might be lo¬ 
cated.—Cordy v. Northern Sec. Co., 
187 N.W. 663, 177 Wis. 68. 

Application to different companies 
(1) A statute which applies only 
to rates of stock fire insurance com¬ 
panies is not invalid as setting up an 
unreasonable classification. 

U.S.—.aitna ■ Ins. Co. v. Hyde, D.C. 
Mo., 34 F.2d 186, effilrmed National 
Fire Ins. Co. of Hartford v. 
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Thompson, 60 S.Ct. 288. 281 U.S. 
881, 74 L.Bd. 881. 

Va.—^tna Ins. Co. v. Commonwealth 
ex rel. State Corporation Commis¬ 
sion. 169 S.B. 869, 160 Va. 698. 

(2) A statute regulating the busi¬ 
ness of fire insurance which exempts 
mill mutual and factory insurance 
associations from its operation. Is 
not Invalid as unjustly discrimina¬ 
tory.—Henderson V. McMaster, 88 S. 
S3. 646, 104 S.C. 268. 

(3) The statute contained in sec¬ 
ond subdivision of a chapter of the 
Insurance Code, providing that pro- 

I visions of “this subdivision” shall 
not apply to policies Issued by mu¬ 
tual fire insurance companies, was In¬ 
applicable to first subdivision of such 
chapter, containing statute Invalidat¬ 
ing fire policies in companies not 
authorized to make such contracts, 
and hence invalidating statute was 
applicable to mutual fire* Insurance 
companies.—^Toy ex rel. Ketcham v. 
Lapeer Farmers Mut. Fire Ins. Ass'n^ 
297 N.W. 232, 297 Mich. 174. 

Bate rednotioiL 

The fact that the statute authoriz¬ 
es the state Insurance officer to or¬ 
der a reduction of fire Insurance 
rates baaed on the aggregate profits 
and expenses of all fire Insurance 
companies in the state does not 
render the statute invalid.—^^tna 
Ins. Co. V. Hyde, D.C.Mo., 34 F.2d 185, 
affirmed National Fire Ins. Co. of 
Hartford v. Thompson, 50 S.Ct 288, 
281 U.S. 831. 74 L.Ed. 881. 
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making in fire insurance has as its objective reason¬ 
ableness from the viewpoint of all parties affected.®^ 
A fire insurance rating law applies to recently de¬ 
veloped t 3 rpes of coverage bearing a dose relation¬ 
ship to fire insurance, although called by different 
names by the insurance companies.®® 

Under some statutes the insurance companies are 
required to become members of a rating bureau and 
to file one uniform schedule of rates with the state 
commission,®® and the burden of showing that the 
rates fixed by the companies are reasonable is on 
the companies themselves.^^ An order of the state 
commission establishing fire insurance rates after 
disapproval of those filed by the companies is not 
irrevocable, but it is subject to revision when the 
rates prove inadequate or unjust after a fair trial.®® 
Under other statutes a uniform rate to be charged 
by all fire insurance companies is not fixed or 
maintained but each company in the first instance 
fixes its own basic schedule of rates,®® and each 
company independent of other companies must 


maintain its own public rating record from which 
the rate of premium it expects to charge for insur¬ 
ing a particular risk may be readily determined.^^ 
In accordance with statutory provisions a fire in¬ 
surance company may file a deviation from the rates 
established by the rating bureau subject to approval 
by a state insurance officer or agency but the 
state officer or agency in the exercise of the right 
to approve or disapprove the rates cannot exceed 
the authority conferred by statute.In accordance 
with statutes conferring power on the superintend¬ 
ent of insurance to entertain complaints as to dis¬ 
crimination in fire rates, it has been held that the- 
superintendent can determine only the question 
whether or not all are treated alike and fairly and 
cannot determine the merits of fire protective de¬ 
vices,^® at least where the association which makes 
the rates has adopted suitable rules for the testing 
of the protective devices.*^* Under express statutes 
so providing there must be no deviation of rates in 
risks of the same class.Under a statute which 


6^ Tex.—American Alliance Ina. Co. 
V. Board of Ina. Com'rs, Civ.App., 
126 S.W.2d 741, error refused. 

85. Wls.—^Northwestern Nat. Ina. 
Cb. of Milwaukee v. Mortensen, 284 
N.W. 18, 230 Wls, 877, 

66. Va.—^tna Ins. Co. v. Common¬ 
wealth ex rel. State Corporation 
Commission, 169 S.E. 859, 160 Ya. 
698. 

67. Va.—^^tna Ins. Co. v. Common¬ 
wealth ex rel. State Corporation 
Commission, supra. 

68. Va.—^tna Ins. Co. v. Common¬ 
wealth ex rel. State Corporation 
Commission, supra. 

69. Mo.—^American Constitution Fire 
Assur. Co. V. O'Malley, 113 S.W.2d 
795, 342 Mo. 139. 

Okl.—^American Drugrgrlsts Pire Ins. 
Co. of Cincinnati, Ohio v. State Ins. 
Board of Oklahoma, 84 P.2d 614, 
184 Okl. 66. 

70. Mo.—^American Constitution Fire 
Assur. Co. V. O’Malley, 113 S.W.2d 
795, 342 Mo. 139. 

71. Okl.—^American Druggists Fire 
Ina. Co. of Cincinnati, Ohio, v. 
State Ins. Board of Oklahoma, 84 
P.2d 614, 184 Okl. 66. 

Wis.—^Northwestern Nat Ins. Co. of 
Milwaukee v. Mortensen, 284 N.W. 
18, 230 Wls. 877. 

Purpose of statute 
The statute authorizing an insurer 
to file deviation on any class of risk 
from rates established -by actuarial 
bureau of which Insurer is member 
was enacted to Insure competition in 
making of fire insurance rates and 
to prevent discrimination by requir¬ 
ing deviations to be applied uniform¬ 


ly.—^Northwestern Nat. Ins. Co. of 
Milwaukee v. Mortensen, supra. 
Deductible clause as dsvlatlon 
Question of whether reduction In 
premium of fire policy based on de¬ 
ductible clause in policy constitutes 
“deviation” required to be filed with 
fire insurance rating bureau was sub¬ 
ject within Jurisdiction of insurance 
commissioner, and was not - proper 
matter for consideration in action to 
enjoin rating bureau from revoking 
Insurer’s license and enforcing fire 
Insurance rating act against Insurer. 
—^Northwestern Nat. Ins. Co. of Mil¬ 
waukee V. Mortensen, supra. 

72. Okl.—^American Druggists Fire 
Ins. Co. of Cincinnati, Ohio, v. 
State Ins. Board of Oklahoma, 84 
P.2d 614, 184 Okl. 66. 

Begnlatlou of divideuds 

The right given by statute to the 
state insurance board to approve or 
disapprove rate schedules filed by 
fire Insurers does not Include the 
right to regulate the declaration of 
dividends, out of distributable earn¬ 
ings, to the policyholders.—General 
Ins. Co. of America v. State Ins. 
Board, 118 P.2d 392, 189 Okl. 524. 
187 AL.R. 1026, 

73. N.T.—People ex rel. New York 
Fire Ins. Exch. v. Phillips. 142 
N.E. 574. 237 N.Y. 167, 35 A.Ii.R. 
215, reversing 196 N.Y.S. 202, 203 
App.Div. 18. 

74. N.Y.—People ex rel. New York 
Fire Ins. Exch. v. Phillips, supra. 

75. Aimiial policy a-t five-year rate 
Special deviation filings covering 

■five-year fire policy, with provision 
enabling insured to pay premium 
yearly at lower rate per year than 
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for one-year policy and to terminate* 
at end of any year, and covering five- 
year policy at same lower rate, but 
with premium for full term payable 
in advance and contract effective for 
full term, were held violative of bu¬ 
reau of rating law providing for uni¬ 
formity of deviation in its applica¬ 
tion to all risks in class for which 
variation is made, authorizing su¬ 
perintendent of insurance to declare 
filings void.—General Ins. Co. of 
America v. Bowen, 196 N.E, 774, 130 
Ohio St 82. 

Partloipatliig policies 
Under statute providing that any 
variation of an Insurer from estab¬ 
lished schedule of rates shall be uni¬ 
form in its application to all risks 
in that class, fire Insurance stock- 
company was precluded from issuing 
participating policies, since such 
policies would cause a different an¬ 
nual rate for same risk or similar 
risks in same class.—General Ins. 
Co. of America v. Ham, 57 P.2d 671, 
49 Wyo. 626. 

''Charges and credits” 

Under a statute prohibiting dis¬ 
crimination in fire insurance rates 
the application of like charges 
and credits.” the words “charges and 
credits” mean hazards of fire and 
protection against fire, the charges 
and credits being based on nearness 
and nature of exposure, and whether- 
the building containing property in¬ 
sured is below or above the fixed' 
standard.—State ex rel. Waterworth 
v. Clark, 204 S.W. 1090, 276 Mo. 96. 

In dtles of different size 
A statute prohibiting discrimina¬ 
tion in fire insurance rates between 
risks where hazards are equal does 
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permits a person who is paying an excessive fire 
insurance rate to make a direct complaint to the 
insurance commission and to produce facts show¬ 
ing the rate to be excessive, plaintiff cannot compel 
the commission to adopt a new set of property clas¬ 
sifications.^® 

Computation of insurance rates and custody and 
distribution of excess premiums paid are considered 
supra § 60 b. 

Review of order. Under express statutory au- 
thori 2 ation, an order of the state insurance officer 
or board fixing fire insurance rates is reviewable by 
the court, and, if the statute permitting review 
contains no restrictions which would exclude the 
general right of appeal from a lower court’s deci¬ 
sion, an appeal may be taken from the court’s judg¬ 
ment affirming or setting aside the order.In ju¬ 
risdictions where a rate increase must be based on 
the individual experience of each fire insurance 
company, a number of companies cannot maintain a 
joint action based on their aggregate experience to 
review an order refusing to approve a proposed in¬ 
crease in rates.7® The court will review the order 
on the facts as they existed at the time of the or¬ 
der,®® and it will not disturb fire insurance rates 
fixed by the duly authorized state agency unless it 
has exceeded its powers, acted contrary to the law 
or evidence, or fixed a confiscatory rate.®i 

Review of order establishing insurance rates gen¬ 
erally is considered supra § 60 b. 


§ 64. - Liability Insurance in General 

a. In general 

b. Automobile liability insurance 

c. Workmen’s compensation insurance 

In General 

An insurance company may write liability Insurance 
and issue policies therefor only to the extent and on the 
terms authorized by its charter and local statutes. 

Authority to issue liability insurance policies de¬ 
pends on the charter of the company proposing to 
issue them and the local statutes governing the con¬ 
duct of such business, and a company may write 
such insurance and issue policies therefor only 
when so authorized,®® and only to the extent and on 
terms and conditions authorized.®® The nature and 
extent of state regulation and supervision of lia¬ 
bility insurance may be dependent on the general 
insiu-ance code as supplemented by special liability 
insurance statutes,®^ and statutes pertaining to the 
subject are to be construed together if possible.®® 
A statute making insurance companies insuring 
against loss on account of accidents for which in¬ 
sured is responsible absolutely liable on the occur¬ 
rence of a loss does not apply to insurance policies 
in existence before it took efifect;®® if it should be 
construed as applicable to a preexisting contract it 
would be invalid.®^ 

b. Automobile Liability Insurance 

Statutes requiring motor vehicle liability Insurance 
should be liberally construed against the insurer to ac. 


not repeal by Implication another 
statute prohibiting* reduced rate con¬ 
tribution clause on all policies except 
those on persoziai property In cities 
having a population of one hundred 
thousand or more, there being no In¬ 
consistency because of the difference 
between the protection offered prop¬ 
erty In cities of such size and that 
afforded property In smaller cities 
and rural communities.—State ex rel. 
Waterworth v. Clark, supra. 

76. La.—Jung Hotel v. Insurance 
Commission of Louisiana, 154 So. 
448, 179 La. 551. 

Assumption that oommlsslonsrs are 
quAllfled 

In suit rby hotel owner, complain¬ 
ing of excessive fire Insurance rates, 
court must assume that Insurance 
commissioners are duly qualified.— 
Jung Hotel v. Insurance Commission 
of Louisiana, supra. 

77. Mo.—^American Constitution Fire 
Assur. Co. V. O'Malley, 118 S.W.2d 
795, 342 Mo. 139. 

78. Mo.—State ex rel. Waterworth v. 
Harty, 218 S.W. 443, 278 Mo. 686. 

79. Mo.—^American Constitution Fire 


Assur. Co. V. O’Malley, 118 S.W.2d 
795, 342 Mo. 139. 

sa Mo.— Mina, Ins. Co. v. Hyde, 
286 S.W, 65, 316 Mo. 113, certiorari 
granted 47 S.Ct 113, 278 U.S. 
681, 71 L.Ed. 887, and certiorari 
dismissed 48 S.Ct. 174, 275 U.S. 
440, 72 L.Ed. 357. 

Eoonomlo depression 
It has* been held that the court 
would not be Justified in considering 
a present economic depression ex¬ 
isting at the time of the appeal.— 
.^tna Ins. Co. v. Commonwealth ex 
rel. State Corporation Commission, 
169 S.E. 869, 160 Va. 698. 

81. Va—^AHitna Ins. Co. v. Common¬ 
wealth ex rel. State Corporation 
Commission, supra 

88. Ohio.—Verducci v. Casualty Co. 
of America 117 N.B. 236. 96 Ohio 
St. 260. 

36 C.J. p 1056 note 58. 

Authority to issue aoddent polioieB 
It has been held that liability in¬ 
surance may be issued by any com¬ 
pany which has authority to Issue 
accident policies.—^Employers* Liabil¬ 
ity Assur. Corp. v. Merrill, 29 ME. 
529, 166 Mass. 404. 
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83. Ohio.—Verducci v. Casualty Co. 
of America 117 MB. 236, 96 Ohio 
St 260. 

84. Ohio.—State v. Employers’ Lia¬ 
bility Assur. Corp., Ltd., 116 N.E. 
613, 95 Ohio St 289. 

Pa—Commonwealth ex rel. Margiotti 
V. Cosmopolitan Industrial Ins. Co., 
Com.Pl., 46 Dauph.Co. 93. 

85. liimltatlons on supervisory au^ 
thority of oommlssloner 

A statute, providing that Indemnity 
companies shall be subject to the 
same examination and supervision 
by the Insurance commissioner as 
fire Insurers, does not confer author¬ 
ity on the commissioner to regulate 
rates of indemnity companies where 
other statutes limit the rate-making 
authority to fire risks and give to 
Indemnity companies the authority to 
make such charges as seem advisable 
to the Insurance company ofiScers.— 
ABtna Casualty & Surety Co. v. Law- 
son, 166 S.B. 811, 113 W.Va. 79. 

86. Conn.—O’Connor v, Hartford Ac¬ 
cident & Indemnity Co., 116 A. 484, 
97 Conn. 8. 

87. Conn.—O’Connor v. Hartford Ac¬ 
cident & Indemnity Co., supra. 
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compllsh their purpose. The extent and nature of the 
power of the state Insurance commissioner to reguUte the 
insurance and to establish or approve premium rates 
are dependent on the statutes conferring the power. 

By reason of the state's general power to regu¬ 
late insurance companies, discussed supra § 56, stat¬ 
utes which provide for the supervision or regulation 
of automobile liability insurance have been held to 
be valid.88 Statutes requiring motor vehicle liabil¬ 
ity insurance are remedial and reasonable in pur¬ 
pose and effect and should be liberally construed 
against insurer to accomplish their purpose,*^ but 
the court cannot, under its powers of construction, 
supply omissions in a statute.^® A provision of a 
motor vehicle insurance act to the effect that noth¬ 
ing said or done by insured in violation of the 
terms of the policy shall defeat or avoid the policy 
has been held to be intended to protect persons to 
whom insured might become liable.^i A statute 
which gives to applicants the right to compel insur¬ 
ance companies to issue compulsory motor vehicle 
liability policies imposes serious limitations on the 
customary methods of conducting the insurance 
business,and a company which has been licensed 
to engage in the business of issuing insurance under 
such a statute must surrender its own judgment on 
the question whether or not it will issue a policy and 
submit the question whether or not it has a sound 
reason for refusal to the determination of the state 
board and of the court on appeal.®^ The board and 
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court in passing on the reasonableness of a refusal 
to issue a policy under the act must approach each 
case from a broad viewpoint and consider all per¬ 
tinent facts to the end that the companies will not 
be encouraged to avoid the less profitable types of 
risk, and the motor vehicle owners will not be en¬ 
couraged to be lax or careless and thereby allow the 
risks to become greater than need be.®'* The rules 
of law controlling liability in actions on ordinary 
insurance policies are not decisive in passing on the 
reasonableness of the refusal.® 5 A statute invest¬ 
ing the state railway commission with power to 
prescribe the amount, terms, and provisions of lia¬ 
bility insurance covering taxicabs prevails over 
the general provisions of statutes pertaining to au¬ 
tomobile liability insurance.®® A general provision 
in a compulsory insurance statute, requiring the ob¬ 
ligation to be secured by the liability of a corpo¬ 
ration whose continued solvency and accountability 
are provided for by state regulations and supervi¬ 
sion, and excluding one secured only by individu¬ 
als as securities, is a proper exercise of legislative 
discretion.®*^ 

The extent and nature of the power of the state 
insurance commissioner to regulate automobile lia¬ 
bility insurance and to establish or approve premi¬ 
um rates are dependent on the statute conferring 
the power.®® In accordance with specific statutory 
provisions, the insurance commissioner should cs¬ 


ss. Majss.—^In re Opinion of the Jus¬ 
tices. 147 N.E. 681. 261 Mass. 669. 
Ohio.—Reinhart v. Great American 
Mutual Indemnity Co., 25 Ohio N. 
P..N.S., 881. 

S9. Md.—Keystone Mut. Casualty 
Co. of Pittsburgh. Pa., v. Hinds. 26 
A.2d 761. 180 Md. 676. 

sa n.S. —Commercial Standard Ins. 
Co. of Port Worth v. Poster. D.C. 
Kan., 81 P.Supp. 878, affirmed. C. 
C.A., Poster v. Commercial Stand¬ 
ard Ins. Co. of Port Worth. Tex, 
121 P.2d 117. 

91. N.H:.—Continental Ins. Co. v. 
Charest 20 A.2d 477. 91 N.H. 878. 

92. Mass.—Keustadt v. Employers 
Xiiablllty Assur. Corporation. 21 M. 
E.2d 638, 803 Mass. 821. 123 A.Ii.R. 
134. 

Bights of bxokexs 
Any Implication of rights In favor 
of brokers to compel Insurance com¬ 
pany to Issue policy Is not to be 
favored.—Neustadt v. Employers Li¬ 
ability Assur. Corporation, supra. 

93. Mass.—^Pactory Mut. Liability 
Ins. Co. of America v. Justices of 
Superior Court. 16 l<r.E.2d 88. 800 
Mass. 618. 

9^ Mass.—^Factory Mut. Liability 


Ins. Co. of America v. Justices of 
Superior Court, supra. 

96. Mcuss.—^Factory Mut. Liability 
Ins. Co. of America v. Justices of 
Superior Court, supra. 

A 2 L inadvertent misstatement in 
application for motor vehicle liability 
policy under compulsory motor ve¬ 
hicle Insurance law cannot operate 
as matter of law to render refusal 
to insure proper and reasonable un¬ 
der the statute, whatever effect it 
might have in action on ordinary 
policy.—^Factory Mut. Liability Ins. 
Co. of America v. Justices of Su¬ 
perior Court, supra. 

96L Neb.—State v. Mann, 261 N.W. 
173, 129 Neb. 195. 

97. N.H.—^In re Opinion of the Jus¬ 
tices. 129 A. 117. 81 N.H: 666, 39 
AL.R. 1023. 

9& Mass.—American Employers' 
Ins. Co. V. Commissioner of In¬ 
surance, 10 N.E.2d 76, 298 Mass. 
161—^Brest v. Commissioner of In¬ 
surance, 169 N.E. 667. 270 Mass. 7. 
Bates may be based la part on else, 
make, kind, and structure of auto¬ 
mobile.—^Brest V. Commissioner of 
Insurance, supra. 

Taadcab Insurance 

(1) The words "write insurance" 

543 


and "fix maximum rates" In Taxi¬ 
cab Act, authorizing superintendent 
of Insurance of District of Columbia 
to make rules relating to writing of 
taxicab insurance and fixing of max¬ 
imum rates, authorized superintend¬ 
ent to control solicitation of insur¬ 
ance, terms and conditions of con¬ 
tract, rates to be charged and en¬ 
forcement of provisions of the act 
and the general Insurance law. and 
enabled superintendent to prohibit 
imreasonable commissions to agents. 
—^Hutchins Mut. Ins. Co. of District 
of Columbia v. Hazen, 106 P.2d 63, 79 
App.D.C. 174. 

(2) Rules of superintendent of in¬ 
surance of District of Columbia reg¬ 
ulating reserves, costs of operation, 
declaration of dividends, and pay¬ 
ment of salaries and fees by mutual 
Insurance companies writing taxicab 
insurance were invalid as not within 
the authority of superintendent.— 
Hutchins Mut. Ins. Co. of District of 
Columbia v. Hazen, supra. 

(3> A rule of the superintendent 
of Insurance of District of Columbia 
applicable to companies writing tax¬ 
icab insurance, defining "rebating*" 
and calling attention to prohibition 
against rebating, was valid under 
provision of District of Columbia In- 
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tablish classifications and risks on or before a cer¬ 
tain date for each succeeding year,^® but this re¬ 
quirement has been held to be directory only.^ The 
acting insurance commissioner is not required to 
put into effect classifications and rates fixed by his 
predecessor under a memorandum not yet filed.^ 
A duty imposed on the commissioner to establish 
rates after due hearing and investigation requires 
him to have a full hearing, to base his findings on 
adequate evidence, and to consider only matters 
which are introduced in evidence.® The commis¬ 
sioner may properly establish different rates of 
premiums according to the zone in which the vehi¬ 
cle is principally garaged.'* When expressly so pro¬ 
vided by statute, every company selling automobile 
liability insurance has the right to file with the 
state insurance board its own rate schedule which 
may deviate from the manual rates approved by the 
board, subject to the approval of the board as to 
the reasonableness of the rates.® 

Review of order. Under express statutory au¬ 
thorization the court may review an order by the 
state officer or agency establishing rates after a 
proper hearing.® In accordance with statutory pro¬ 


visions the procedure for review is similar to eq¬ 
uity pleading and practice,^ and the general rules 
of equity pleading, in respect of the necessity of 
presenting all matters by appropriate allegations in 
the bill, apply.® The order of the state officer or 
agency will not be vacated where it does not ap¬ 
pear to be unreasonable, confiscatory, or contrary 
to the law or the evidence,® but, where the order is 
based on data not introduced in evidence,^® or 
where it appears to be contrary to law and no find¬ 
ing on the evidence is made,^^ it will be vacated 
for further proceedings. Automobile owners resid¬ 
ing in territories where higher rates for insurance 
have been established are persons aggrieved, enti¬ 
tled to bring petitions for review of the commission¬ 
er’s action in fixing the rates.^® 

c. Workmen’s Compensation Insurance 

Rates and classifications of risks for workmen’s 
compensation Insurancoi which are fixed as prescribed 
by statute, are binding on the Insurer and the Insured. 

Statutes which provide for state regulation of rates 
and classifications of risks for workmen’s compen¬ 
sation insurance have been held to be valid,i® and 


surance Code prohibiting- rebating.— 
Hutchins Mut. Ins. Co. of District of 
Columbia v. Hazen, supra. 

(4) Kulea of superintendent of in¬ 
surance of District of Columbia re¬ 
quiring companies writing taxicab 
insurance to collect premiums in ad¬ 
vance and to give public utilities 
commission five days' notice of can¬ 
cellation of policies and to keep com¬ 
plete records of accidents, claims, 
and suits, and to make payments by 
company check, and to keep record 
of policies issued and lapsed, and to 
collect no charge or policy fee In 
addition to premium, are valid as 
being in furtherance of declared pol¬ 
icy of Taxicab Act to fix maximum 
rates and to make taxicab insurance 
compulsory.—^Hutchins Mut. Ins. Co. 
of District of Columbia v. Hazen, 
supra. 

(5) A rule of superintendent of 
Insurance of District of Columbia 
forbidding company writing taxicab 
Insurance to promise to pay divi¬ 
dend or reward to any policyholder 
unless approved by superintendent 
was proper on ground that promise 
to pay dividends was equivalent to 
rebate, but not to extent of author* 
Izing superintendent to control pay¬ 
ment of reasonable dividends when 
declared out of earnings In ordinary 
course of business.—^Hutchins Mut. 
Ins. Co. of District of Columbia v. 
Hazen, supra. 

:99. Mass.—^Liberty Mut. Ins. Co. v. 

Acting Com'r of Insurance, 163 

N.D. 648, 266 Mass. 23. 


OlassllLcailoiis for aamual period 
The classifications and rates as 
fixed apply for the annual period 
only and do not continue until modi¬ 
fied.—^Liberty Mut. Ins. Co. v. Act¬ 
ing Com'r of Insurance, supra. 

1. Masa—^Liberty Mut. Ins. Co. v. 
Acting Com'r of Insurance, supra. 

2. Mass.—^Liberty Mut. Ins. Co. v. 
Acting Com'r of Insurance, supra. 

3. Mass.—^American Employers' Ins. 
Co. V. Commissioner of Insurance, 
10 N.E.2d 76, 298 Mass. 161. 

Data or reports la oommlssioner's 
files 

In proceeding before Insurance 
commissioner to fix classification of 
risks and premium charges for motor 
vehicle liability policies, fact that 
report of commlssloner'B examiners 
as to reserve figures of several In¬ 
surance companies for protection 
against outstanding losses and as 
to alleged padding of returns was 
In commissioner's files did not make 
report evidence on the hearing before 
him.—^American Employers* Ins. Co. 
V. Commissioner of Insurance, su¬ 
pra. 

4. Mass.—Schlabach v. Commission¬ 
er of Insurance, 196 N.E. 887, 290 
Masa 686—^Brest v. Commissioner 
of Insurance, 169 N.E. 667, 270 
Mass. 7. 

5. Okl.—Utilities Ins. Co. of Mis¬ 
souri V. State Ins. Board of Okla¬ 
homa, 84 P.2d 619, 184 Okl. 234. 

6. Mass.—^American Employers' Ins. 
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Co. V. Commissioner of Insurance, 
10 N.E.2d 76, 298 Mass. 161. 

7. Mass.—Brest v. Commissioner of 
Insurance, 169 N.E. 657, 270 Mass. 
7. 

8. Mass.—^Brest v. Commissioner of 
Insurance, supra 

9. Okl.—Utilities Ins. Co. of Mis¬ 
souri V. State Ins. Board of Okla¬ 
homa 84 P.2d 619, 184 Okl. 234. 

10. Mass.—^American Employers' 
Ins. Co. V. Commissioner of Insur¬ 
ance, 10 N.E.2d 76, 298 Mass. 161. 

Fixing of rates by court 
Where order of the insurance com¬ 
missioner fixing classifications of 
risks and Insurance premium charg¬ 
es for motor liability policies was 
based on matters not in evidence be¬ 
fore him, reviewing court refused to 
establish rates which should have 
been charged as found by master.— 
American Employers' Ins. Co. v. Com¬ 
missioner of Insurance, supra 

11. Okl.—Utilities Ins. Co. of Mis¬ 
souri V. State Ins. Board of Okla- 
honoa 84 P.2d 619, 184 Okl. 234. 

IS. Maas.—^Brest v. Commissioner 
of Insurance, 169 N.E. 667, 270 
Mass. 7. 

13. Cal.—Shprtridge v. Hlpolito Ca, 
300 P. 467, 114 Cal.App. 682. 
Bulss of oommlBsioner am affecting 
validity of statute 
Fact that rules of the insurance 
commissioner as framed perpetrate 
an Injustice does not necessarily ren¬ 
der the statute granting authority to 
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the rates and classifications of risks fixed as pre¬ 
scribed by statute are binding on insurer and in- 
sured.^^ A rule of the insurance commissioner to 
the effect that compensation policies should be writ¬ 
ten on the basis of the entire pay roll of insured 
which is subject to the state insurance law, as ap¬ 
plied to a railroad, means only the pay roll of those 
engaged in intra-state commerce within the state.^5 

An order of the state insurance board fixing work¬ 
men’s compensation insurance rates will not be va¬ 
cated by the court in a proceeding for review where 
the order is supported by competent evidence.^® 

§ 65. - Life Insurance in General 

Life Jnsurance companies must conform to regula¬ 
tions prescribed by statute or formulated by state In¬ 
surance boards or officers under statutory authorization. 
State Insurance officers may Impose requirements only to 
the extent of their statutory authorization. 

By reason of the power of the state to prescribe 
the terms and conditions on which an insurance 
company may do business within the state, as dis¬ 
cussed supra § S6, life insurance companies must 
conform to regulations prescribed by statute or 
formulated by state insurance boards or officers un¬ 
der statutory authorization.^^ xhe statutes gov¬ 
erning life insurance contracts must be liberally 
construed so as to protect the public.!® 

In accordance with statutory provisions a life 


insurance company may be required to elect wheth¬ 
er it will conduct a participating or nonparticipat¬ 
ing policy business;!® it may be prohibited from 
writing insurance on the mutual assessment plan,®® 
or it ma}' be prohibited from issuing a policy on the 
life of a person who has not passed a satisfactory 
medical examination by an authorized physician.®! 
A life insurance company may also be subject to 
regulations providing that false answers by an ap¬ 
plicant shall not bar recovery on the policy, unless 
willfully false, fraudulent, and material,®® or that 
suicide, except under certain conditions, shall be 
no defense to an action on a policy,®® and statutes 
prescribing such regulations have been held to be 
valid.®^ A state regulation of loans on insurance 
contracts made in that state cannot operate to af¬ 
fect a modifying contract made in another state be¬ 
tween insured and the company, neither of whom 
is a resident or citizen of the state making the reg¬ 
ulation.®® A statute prohibiting a company doing 
business on the assessment plan from issuing a pol¬ 
icy on the life of a person over sixty years of age 
does not prohibit the issuance of an old-line policy 
on the life of a person over that age by a company 
authorized to issue both old-line and assessment pol¬ 
icies.®® 

Insurance commissioners or other state insurance 
officers may prescribe regulations only to the extent 
1 authorized by statute.®*^ 


the commissioner invalid.—^Armbursr 
V. Boston & M. R. R., 177 N.B. 665, 
276 Mass. 418, 80 A.L.R. 1408. cer¬ 
tiorari granted Boston & M. R. R. 
V. Armburg, 62 S.CL 44. 284 U.S. 
609. 76 L.Ed. 521 and affirmed 52 S. 
Ct. 336. 286 U.S. 884, 76 L.Ed. 729. 

14. N.T.—^Kaplan v. Travelers* Ins. 
Co.. 274 N.T.S. 818. 152 Misc. 826. 

Va.—American Mine Owners* Mutual 
V. Sam L. Matz Coal Corporation, 
184 S.E. 539, 145 Va. 882. 

15. Mass.—^Armburg v. Boston & M. 

R. R., 177 N.B. 666. 276 Mass. 418, 
80 A.Ij.R. 1408, certiorari granted 
Boston & M. R. R. v. Armburg, 52 

S. Ct. 44. 284 U.S. 609, 76 Ii.Ed. 521. 
and affirmed 62 S.Ct. 336. 286 U.S. 
334, 76 L.Ed. 729. 

15. Okl.—^Associated Industries of 
Oklahoma v. State Ins. Board, 46 
P.2d 361. 173 Okl. 41. 

17. Mass.—^^tna Life Ins. Co. v. 
Hardison, 86 N.B. 407, 199 Mass. 
181. 

Assessment and oUUUae oompanles 
held subject to regulations 
Colo.—^Midland Casualty Co. v. 

Frame. 186 P. 666, 67 Colo. 179. 

18. Utah.—Utah Ass'n of Life Un¬ 
derwriters V. Mountain States Life 
Ins. Co.. 200 P. 673, 58 Utah 679. 

19. N.J.—^Blanchard v. Prudential 

44 0.J.S.--35 


Ins. Co., 83 A. 220, 80 N.J.Bq. 209, 
modifying 79 A. 633, 78 N.J.Eq. 471. 
37 C.J. p 366 note 1. 

20. Colo.—International Service Un¬ 
ion Co. V. People ex rel. Wettengel, 
70 P.2d 431, 101 Colo. 1. 

81. Ind.—State v. Willett. 86 N.B. 

68. 171 Ind. 296. 23 L.R.A.,N.S., 197. 
88. Tex.—^National Life Ass'n v. 

Hagelsteln, Civ.App., 156 S.W. 368. 
37 C.J. p 366 note 8. 

83. Colo.—^Modern Brotherhood of 
America v. Lock, 126 P. 656. 22 
Colo.App. 409. 

87 C.J. p 367 note 4. 

8^ U.S.—Whitfield v. .fflJtna Life 
Ins. Co., Mo.. 27 S.Ct. 678, 205 U.S. 
489, 51 L.Bd. 895, reversing 144 F. 
866, 76 C.C.A. 858. 

37 C.J. p 367 note 5. 

85. U.S.—^New York Life Ins. Co. 

V. Head, 84 S.CL 879. 234 U.S. 

149, 58 L.Bd. 1269, reversing 147 
S.W. 827, 241 Mo. 403. 

86. Mo.—^Andrus v. Business Men's 

Accident Ass'n of America, 228 

S.W. 70, 288 Mo. 442, 18 A.L.R. 

. 779. 

' 87. Reserve for eactrahasardons 
risks 

The statute providing that, if life 
I Insurance company has assumed 
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substandard or extrahazardous risks 
"and has charged therefor more than 
published rates of premium." Insur¬ 
ance board, in valuing Its policies, 
shall charge such extra reserve 
thereon "as is warranted by reason 
of the extra hazard assumed and ex¬ 
tra premium charged,” authorizes 
board to require the extra reserve 
only if an extra risk is assumed and 
an extra premium cheu^ged therefor; 
hence it does not authorize board to 
require companies not making an ex¬ 
tra charge for policies issued to the 
armed forces to set up a special re¬ 
serve on such policies falling to con¬ 
tain a clause limiting liability for 
war casualties to return of premiums 
or cash value, word "and" in quoted 
provisions not being construable as 
**or."—^Board of Insurance Com'rs 
of Texas v. Guardian Life Ins. Co. of 
Texas, Tex., 180 S.W.2d 906. 

Wagezing contract 
Where standard limited pa 3 nnent 
life policy wsls actuarilly sound but 
contained "mortality endowment" 

I provision whereby policyholder was 
assigned senior position in one of 
the divisions of his age group by 
circumstance of whether or not there 
was unfilled senior position at time 
of application for policy, and remote 
policyholders had less chance of pol- 
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§ 66. -Marine Insurance in General 

A Are Insurance rating statute Is not applicable to 
marine Insurance. 

A statute pertaining to fire insurance rating is 
not applicable to marine insurance, even though ma¬ 
rine insurance is not specifically excepted from the 
provisions of the statute,^ 8 but insurance compa¬ 
nies cannot by custom so expand and distort the 
concept of marine insurance as to modify their ob¬ 
ligation to schedule their fire insurance rates.^® 

§ 67. -Title Insurance in General 

Title Insurance companies doing business within the 
state must comply with regulations prescribed by stat¬ 
ute or formulated by state Insurance boards or officers 
under statutory authorization. 

Title insurance companies doing business within 
the state must comply with the regulations prescrib¬ 
ed by statute or formulated by state insurance 
boards or oflScers under statutory authorization,^® 
and this has been held to be true even as respects 
contracts which antedate the statute.® ^ A statute 
regulating the policies and premiums of title insur¬ 


ance companies is inapplicable to policies written 
and performable outside the state, and is not extra¬ 
territorial in effect.®® Where a statute specifies the 
court in which the title insurance rates fixed by the 
insurance commissioner may be reviewed, the re¬ 
quirement is one of jurisdiction and not of venue.®® 
Services rendered by a title insurance company in 
passing on doubtful questions and advising con¬ 
cerning them, and passing on the regularity of pa¬ 
pers to be drawn in advance, have been held not 
to be services prohibited by law.®^ 

§ 68. - Other Kinds of Insurance in Gen¬ 

eral 

The extent to which varied types of Insurance are 
subject to prohibition or regulation by the state is de¬ 
pendent on the provisions of general or special statutes 
applicable thereto. 

The extent to which varied types of insurance 
are subject to prohibition or regulation by the state 
is dependent on the provisions of general or spe¬ 
cial statutes applicable thereto.®® 


Icy becoming payable and more prob¬ 
ability of paying more premium than 
senior policyholder, provision violat¬ 
ed ^'public policy” declared In con¬ 
stitution against ”wagering con¬ 
tracts,” and constituted In effect a 
prohibited “lottery,” and insurance 
commissioner Justifiably refused per¬ 
mit for sale of policy.—Commercial 
Travelers’ Ins. Co. v. Carlson, 187 P. 
2d 666, 104 Utah 41. 

Validity of wagering or gaming pol¬ 
icy or contract see infra § 248. 

28. Wls.—^Northwestern Nat. Ins. 
Co. of Milwaukee v. Mortensen, 284 
N.W. 18, 280 Wls. 877. 

29. Wls.—^Northwestern Nat Ins. 
Co. of Milwaukee v. Mortensen, su¬ 
pra. 

Bisks InoidexLtsl to transportation 
Policies issued by marine Insur¬ 
ance companies, which cover risks 
only incidentally related to trans¬ 
portation, are not so distinctively 
“marine insurance” or so different In 
subject matter from “fire Insurance” 
as to be Included <by Implication 
within the exceptions to fire Insur¬ 
ance rating act—^Northwestern Nat 
Ins. Co. of Milwaukee v. Mortensen, 
supra. 

Xnsuraiioe not rating to tzansporta- 
tlon by water 

Marine Insurance relating to trans¬ 
portation by water Is excepted from 
provisions of insurance rating law, 
but inland marine Insurance not re¬ 
lating to transportation by water Is 
excepted only so far as It comes 
within express statutory exceptions. 
—^Northweptem Nat. Ins. Co. of Mil¬ 
waukee v. Mortensen, supra. 


30. Tex.—^Daniel v. Tyrrell & Garth 
Inv, Co., 93 S.W.2d 872, 127 Tex. 
213, reversing Tyrrell & Garth Inv. 
Co. V. American Title Guaranty Co., 
C1V.APP., 79 S.W.2d 158. 

Ooxidltlons imposed by amendatory 
act 

Where an amendatory act confer¬ 
ring further powers on corporations 
formed under the original act for 
the Insurance of titles and also re¬ 
stating the powers defined In the 
original act Imposes certain condi¬ 
tions as to the exercise of “any of 
the powers hereby granted,” such 
conditions attach to all of the pow¬ 
ers granted Including those restated 
from the original act.—^In re Opin¬ 
ion of Attorney General, 12 PaDlst. 
& Co. 719. 

31. Bates presorlbad by oommls- 
sioners 

Statute requiring insurance com¬ 
missioners to fix title Insurance rates 
made It Illegal for title Insurance 
company to carry out contract call¬ 
ing for rates different from those 
-prescribed by commissioners, al¬ 
though contract antedated effective 
date of statute.—Daniel v. Tyrrell & 
Garth Inv. Co., 98 S.W.2d 372, 127 
Tex. 218, reversing Tyrrell & Garth 
Inv. Co. V. American Title Guaranty 
Co., Civ.App., 79 S.W.2d 163. 

32. U.S.—New York Title & Mort¬ 
gage Co. V. Tarver, D.C.Tex., 61 P. 
2d 684, affirmed 62 S.Ct. 313, 286 
U.S. 524, 76 L.Ed. 922. 

33. Tex.—^Daniel v. Tyrrell & Gax»th 
Inv. Co., 98 S.W.2d 872, 127 Tex. 
218, reversing Tyrrell & Garth 
Inv. Co. V. American Title Guar¬ 
anty Co., Clv.App., 79 S.W.2d 168.‘ 
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Void rate order 

Title insurance rate order of In¬ 
surance commissioners may be at¬ 
tacked in courts other than district 
court of Travis County if void on 
its face.—^Daniel v. Tyrrell & Garth 
Inv. Co., supra. 

3d. N.T.—Title Guarantee & Trust 
Co. V. Maloney, 166 N.Y.S. 280. 

36. U.S.—^Thorrez & Maes Mfg. Co. 
V. American Central Ins. Co., D.C. 
Mich., 32 F.Supp. 110, appeal dis¬ 
missed, C.C.A., 119 F.2d 423. 
Employee fidelity bonds 

The statute, providing that the 
board of directors of banks and trust 
companies shall have power to re¬ 
quire from officers and employees “an 
individual fidelity bond” of an In¬ 
surance company authorized to do 
business within the state, prohibits 
a .bank or trust company from ac¬ 
cepting a bond covering a single em¬ 
ployee, issued by a company not au¬ 
thorized to do business In the state, 
but does not prohibit such company 
from securing blanket fidelity bonds 
covering a number of employees from 
corporations not authorized to do 
business within the state.—^Runcle 
V. Bankers Trust Co., 17 N.T.S.2d 197, 
granting application for leave to re¬ 
open 11 N.Y.S.2d 924. 

Trustee partlolpatlon oertlfioates 
Statute forbidding corporation 
from engaging In business of guar¬ 
anteeing performance of contract In 
respect to bonds, notes, and other 
evidences of indebtedness secured by 
mortgage on realty does not pro¬ 
hibit corporation from selling trus¬ 
teed participation certificates by 
which corporation undertook to re- 
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Burglary and theft insurance. Unless otherwise 
provided by statute, an insurance company incor¬ 
porated for the purpose of engaging in the business 
of burglary or theft insurance, is subject to the gen¬ 
eral regulatory insurance laws of the state.^® While 
a statute expressly authorizing insurance against 
loss by burglary has no material bearing on the 
authority of a domestic corporation to issue a policy 
of burglary insurance prior to the enactment of the 
statute,®*^ authority to insure against loss by bur¬ 
glary may be inferred from a statute authorizing 
domestic companies to insure against loss or damage 
by casualty generally.®® 

Burial insura/nce. A statute making it unlawful 
to issue contracts of insurance for the pa 3 niient of 
funeral, burial, or other expenses in such form as 
to deprive the representative of the family of in¬ 
sured from purchasing such supplies, etc., is a sub¬ 
stantial exercise of the state’s right to control the 
business of insurance.®® 

Credit insurance. An insurance company may 
engage in the business of credit insurance under 
statutes authorizing and regulating the business of 
insurance generally.^® 

Hail insurance, A statute which provides that 
hail insurance shall take eifect twenty-four hours 
after the application is taken by the local agent and, 
if the company declines to write the insurance, it 
shall notify applicant and the agent by telegram, 
has been held to be a valid regnilation.^1 In some 
jurisdictions statutes have been enacted which pro¬ 
vide for and regulate state hail insurance.^® In 
accordance with statutory provisions all moneys re¬ 


§ 68 

ceived from taxes levied for'hail insurance purpos¬ 
es are payable into the state hail insurance fund, 
and all warrants on the fund are, when called for 
paimient by the state treasurer, payable out of any 
moneys in the fund.^® 

Health insurance, A statute authorizing an in¬ 
surance company to write insurance on the health 
of individuals is broad enough to authorize a com¬ 
pany to contract to indemnify an insured for ex¬ 
penses on account of any bodily condition necessi¬ 
tating hospital or medical care.^^ 

Industrial insurance. General statutes relating to 
life, health, and accident insurance have been held 
to apply to industrial life insurance,^® but statutes 
which prescribe specifically for industrial insur¬ 
ance may be held to apply to the exclusion of those 
which apply to life insurance generally.^® The pur¬ 
pose of special statutes relating to industrial in¬ 
surance companies, it has been held, is to protect 
beneficiaries under policies issued by such compa¬ 
nies and not to favor the companies.^ ^ 

State insurance on public buildings. Statutes es¬ 
tablishing a state fire and tornado fund to furnish 
fire and tornado insurance on the property of the 
state, counties, cities, and other political subdivi¬ 
sions of the state, and prescribing rules therefor, 
have been held to be valid,^® and the fact that the 
political subdivisions of the state are required to 
insure their public buildings with the state insur¬ 
ance fund does not violate any express or implied 
constitutional guaranty of the right of local self- 
government.^® 


purchase undivided interest of cer¬ 
tificate holder at his election with¬ 
in certain period and to pay therefor 
definite amount regardless of mort¬ 
gagor’s payments.—Pink v. Investors 
Syndicate Title & Guaranty Co., 285 
N.T.S. 166, 246 App.Dlv. 172, aflSlrmed 
6 N.E.2d 414. 278 N.Y. 483. 

Statutes regnlatlns fldeuty and 
gtuunmty Insuraaiee held valid 
Ky.—^Lyman v. Ramey, 242 S.W. 21, 
195 Ky. 223. 

36. —State V. Vigilant Ins. Co., 

2 P. 840, 80 Kan. 585. 

87. Iowa.—^Banker’s Mut. Casualty 
Co. V. Council Bluffs First Nat. 
Bank. 108 N.W. 1046, 181 Iowa 466. 
33. Iowa.—^Banker’s Mut. Casualty 
Co. V. Council Bluffs First Nat. 
Bank, supra. 

39. Ohio.—^Robbins v. Hennessey, 99 
N.E. 319, 86 Ohio St 181. 

40. Minn.—^Hayne v. Metropolitan 
Trust Co.. 69 N.W. 916, 67 Minn. 
245. 

15 C.J. p 1354 note 4. 


41. TT.S.—National Union Fire Ina i 
Co. V. Wanberg. 43 S.Ct 32, 260 
U.S. 71, 67 L.Ed. 136, affirming 
Wanberg v. National Union Fire 
Ins. Co.. 179 N.W. 666. 46 N.D. 869. 

48. N.D.—Issendorf v. State, 283 N. 
W. 783, 69 N.D. 56. 

‘‘Damage” to crop, rendering it un- 
insurable under state hail insurance 
act, means substantial damage, some 
injury by which value is diminished 
or destroyed, an actual Injury not de¬ 
termined by percentage merely, but a 
damage that is visible, observable, 
and material.—Glinz v. State, 298 N. 
W. 238. 70 N.D. 776. 

43. N.D.—State v. Nestos, 187 N.W. 
619. 48 N.D. 894. 

44. U.S.—^Mutual benefit Health & 
Accident Ass'n v. United Casualty 
Co., C.C.A.Ma8s.,. 142 F.2d 890. 

45. La.—^McBride v. Acme Industrial 
Life Ins. Soc. 164 So. 741, 179 La. 
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701, affirming, App., 150 So. 110— 
Jackson v. Unity Industrial Life 
Ins. Co., App., 142 So. 207. 

46. Ala.—State ex rel. Highsmith v. 
Brown Service Funeral Co., 182 
So. 18, 236 Ala. 249. 

Validity of separate olassifieatlou 
The legislature may put industrial 
insurance companies in a class differ¬ 
ent from those commonly called old- 
line companies and also different 
from fraternal benefit companies, 
since basis for such classification is 
not artificial.—State ex rel. High- 
smith V. Brown Service Funeral Co., 
supra. 

47. Md.—Gontrum v. Union Liberty 
Life Ins. Co.. 11 A.2d 625, 177 Md. 
624. 

4a N.D.—Minot Special School Dlst. 
No. 1 V. Olsness, 208 N.W. 968, 68 
N.D. 683j 45 A.L.R. 1337. 

49. N.D.—^Mlnot Special School 
Dlst No. 1 V. Olsness, supra 
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Tornado insurance, A fire insurance statute 
which limits the ratio of value at which property 
may be insured does not apply to tornado insur- 
ance.5® 

Windstorm insurance. Windstorm rates which 
earn a profit in excess of that fixed by statute are 
illegal, although the profits on all the business in 
the state, including fire, auto, and theft insurance, 
are not in excess of the statutory limitation.®! 

§ 69. - Certificate or License to Do Busi¬ 

ness 

Under statutes expressly so providing, an Insurance 
company must obtain a certificate of authority, or a li¬ 
cense to do business in the state, from the proper state 
officer, and. In order to obtain the certificate or license, 
It must comply with the requirements imposed by statute. 

Under statutes expressly so providing, an insur¬ 
ance company, to be entitled to do business in the 
state, must obtain a certificate of authority or a li¬ 
cense to do business from the proper state oiEcer.®^ 
In order to obtain a certificate of authority or li¬ 
cense, the company must comply with the require¬ 
ments imposed on it by statute,®® and, if it does so, 


it is the duty of the proper state oflScer to issue the 
certificate or license,®^ but he may exeroise a meas¬ 
ure of discretion in determining whether the re¬ 
quirements of the statute have been fulfilled, or 
whether applicant is qualified to write insurance.®® 
Under some statutes certain types of mutual insur¬ 
ance companies are not required to procure a li¬ 
cense,®®. and, under other statutes, mutual aid as¬ 
sociations are required to obtain a permit, although 
they are exempt from other regulations, in order 
that the state officers may know of the existence of 
the association and decide whether or not it has in 
fact the status exempting it from other regulations.®^ 
Statutes in respect of the licensing of foreign cor¬ 
porations do not apply to a domestic corporation au¬ 
thorized by its charter to transact insurance busi¬ 
ness Within the state.®® All statutes applicable to 
the licensing of insurance companies must be con¬ 
strued together.®® 

In accordance with statutory provisions the cer¬ 
tificate may expire by lapse of time and must be 
renewed periodically;®® and, if the company fails 
to comply with statutory requirements or is con¬ 
ducting the business in violation of state regula- 


BO, Mo.—^Nalley v. Home Ins. Co., 
167 S.W. 769, 260 Mo. 462, Ann. 
Cas.l915A 283. 

61. La.—New Orleans Real Estate 
Board v. Insurance Commission of 
Louisiana, 150 So. 286, 177 La. 
1091. 

52. Arlz.—Bankhead v. Howe, 107 P. 
2d 198, 66 Arlz. 267, 131 A.L.R. 
269. 

Wls.—Duel V. State Farm Mut Auto¬ 
mobile Ins. Co., 1 N.W.2d 887, 240 
Wis. 161, rehearlnsr denied 2 N.W. 
2d 871, 240 Wls. 161. 

32 C.J. p 987 note 26. 

Certificate or license to do business 
by foreign company see infra § 79. 
Validity under equal protection 
clause see Constitutional Law § 
580 c. 

53. Arlz.—^Bankhead v. Howe, 107 P. 
2d 198, 56 Arlz. 267, 131 A.L.R. 
269. 

Minn.—State v. Wells, 208 N.W. 669, 
167 Minn. 198. 

N.T.—Cord Agency v. Pink, 286 N.T. 

S.,306, 247 App.Div. 847. 

Ohio.—State ex rel. Herbert v. Stand¬ 
ard Oil Co., 35 N.B.2d 437, 188 
Ohio St. 876. 

Okl.—^Bankers Union Life Ins. Co. v. 

Read, 77 P.2d 26. 182 Okl. 103. 

Wis.—^Duel V. State Farm Mut Au¬ 
tomobile Ins. Co., 1 N.W.2d 887, 
240 Wls. 161, rehearing denied 2 
N.W.2d 871, '240 Wls. 161—Kukuska 
. y. Home Mut. Hail-Tomado Ins. 

Co., 236 N.W. 403, 204 Wls. 166. j 
V/yo.—^BWmers' Automobile Inter-In- | 


surance Exchange v. MacDonald. 
140 P.2d 906. 69 Wyo. 362. 

32 C.J. p 987 note 26. 

Dlflereiit classes of insuraaioe 
When so provided by' statute no 
insurance company may be licensed 
to write both automobile insurance 
and ordinary fire insurance.—^Allin v. 
American Indemnity Co., 66 S.W.2d 
44, 246 Ky. 396. 

54, Cal.—Colonial Mut. Compensa¬ 
tion Ins. Co. V. Mitchell, 36 P.2d 
127, 140 Cal.App. 651. 

Tex—^Phillips v. Daniel, Clv.App., 
94 S.W.2d 1193, error refused. 

32 C.J. p 987 note 27. 

55. Ohio.—State ex rel. Clinton Mut. 
Ins. Ass’n v. Bowen, 9 NE.2d 494, 
132 Ohio St 688. 

Wyo.—Farmers Automobile Inter- 
Insurance Exchange v. MacDonald, 
140 P.2d 906, 69 Wyo. 362. 
Frolilbltloi& Inoluded In oertlfloate 
Where selling of insurance without 
permission of state treasurer was 
prohibited by statute. Insurance com¬ 
pany could not compel state treasur¬ 
er to omit from certificate authoriz¬ 
ing company to do business in state 
a provision prohibiting Issuance of 
policy containing special endowment 
benefit provision which constituted a 
wagering contract—^Knott v. State 
ex rel. Guaranty Income Life Ins. 
Co., 186 So. 788,. 136 Fla. 184, 121 A. 
L.R. 716. 

53. Wls.—^In re Wisconsin Mut. Ins. 

Co., 6 N.W.2d 830, 241 Wis. 394. 
G-roup health assooiatloii 
'A group health association Incor- | 
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porated as a nonprofit relief associa¬ 
tion to furnish medical service and 
supplies in variable degrees within 
specified limitations to its menibers 
who make regular limited payments 
and are composed solely of civil em¬ 
ployees of the executive branch of 
the United States government serv¬ 
ice, including employees of the Home 
Owners* Loan Corporation, falls 
within provisions of statutes exempt¬ 
ing from provisions relating to reg¬ 
ulation, licensing, and control of in¬ 
surance companies, relief associa¬ 
tions not conducted for profit com¬ 
posed solely of officers and enlisted 
men of the army or navy, or dolely 
of employees of any other branch 
of the United States government 
service, or solely of employees of 
any Individual company, firm, or cor¬ 
poration, since, for purposes of ex¬ 
emption, employees of Home Owners* 
Loan Corporation should be held to 
be employees of the executive depart¬ 
ment—Jordan v. Group Health Ass*n, 
107 F.2d 239, 71 APP.D.C. 38. 

57. Tex—Phillips v. Daniel, Civ. 
App., 94 S.W.2d 1193, error refused. 

5& Wis.—^Northwestern Nat Ins. 
Co. V. Freedy, 227 N.W. 962, 201 
Wls. 61. 

59. S.C.—State v. Firemen's Ins, Co. 
of Newark, N. J., 162 S.B. 384, 164 
S.C. 818. 

60. Arlz.—Bankhead v. Howe, 107 P. 
2d 198, 56 Arlz. 267, 181 AL.R. 
269. 

Mo.—State v. Vandiver, 121 S.W, 46, 
222 Mo. 206. 
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tions, the state insurance officer is authorized,®^ 
and it is his duty,®^ to withhold renewal of the 
license. 

Revocation of license is considered infra § 74. 

What constitutes insurance within statutes. Stat¬ 
utes requiring a certificate for the transaction of 
insurance business do not apply to purely commer¬ 
cial transactions with which warranties are made 
for the purpose of inducing sales,®® and the stat¬ 
utes should be invoked with discrimination in the 
merchandising field.®^ However, a manufacturer 
who contracts to replace his merchandise free of 
charge if it is stolen from the purchaser within a 
certain period of time from the date of purchase 
is transacting an insurance business as regards the 
necessity of a license to do business.®® A retail¬ 
er’s association to which each member pays pro 
rata for indemnity for breakage of plate glass is 
doing an insurance business for which it must ob¬ 
tain state authorization.®® A land contract giving 
the purchaser’s representative, on the purchaser’s 
death, the right to rescind, and, in the event of such 
rescission, entitling the vendor to return the in¬ 
stallments or convey the property without further 
payments, does not violate a statute which prohib¬ 
its the doing of insurance business without state ap- 
proval,®^ but a land contract whereby the vendor 
promises to deliver the deed to the purchaser’s rep¬ 
resentative in the event of the purchaser’s death, 
although all payments have not been made, is an 
insurance contract for which a certificate to do an 
insurance business is necessary.®® A contract for 
a loan secured by a chattel mortgage in which the 
mortgagee, for the repa>'ment of a larger sum. 
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agrees to discharge the mortgagor from all lia¬ 
bility if the chattel is accidentally destroyed, is not 
an insurance contract in violation of the statutes.®® 
A contract to furnish an attorney to represent in¬ 
sured in all legal proceedings against him of a cer¬ 
tain nature is one of insurance as regards the ne¬ 
cessity of a license to do business.*^® A corpora¬ 
tion which engages licensed physicians to render 
professional services to members of the general pub¬ 
lic who subscribe for a specified sum for the servic¬ 
es of a doctor is not engaged in a business of in¬ 
surance and does not need a license therefor.*^^ 

§ 70. -Unauthorized Insurance 

The prohibition against engaging in the business 
of insurance without the prescribed authority Is held to 
be absolute. 

The prohibition against engaging in the business 
of insurance without the prescribed authority is held 
to be absolute.'^® In determining whether or not 
an association is engaged in the business of in¬ 
surance in violation of law, the court is concerned 
with the plan as a whole and not with artificially 
segregated single phases of the plan.78 A purchas¬ 
er may recover sums paid under a land contract 
which is invalid because it contains promises in the 
nature of insurance by a vendor who is unauthor¬ 
ized to do an insurance business in the state.74 

§ 71. -License Fees and Taxes 

Insurance companies doing business within the state 
must pay such franchise, license, or excise taxes as are 
lawfully imposed by the state in the exercise of its taxing 
power. 

A franchise, license, or excise tax may lawfully 


ei. Mich.—citizens* Life Ins. Co. v. j 
Insurance Commissioner, 87 N.W. 
126, 128 Mich. 85. 

Mo.—State V. Vandiver, 121 S.W. 46, 
222 Mo. 206. 

FaUnre to make assessment 

The superintendent of Insurance 
In ezecutlnz and enforcing- Insurance 
laws was authorized to refuse re¬ 
newal of license of mutual protective 
association which, in absence of 
funds to pay Judgment for fire loss, 
had failed to make assessment 
against members subject thereto for 
payment of Judgment.—State ex rel. 
Clinton Mut Ins. Ass’n v. Bowen, 9 
N.B.2d 494, 132 Ohio 8t 583. 

ea. Ohio,—State v. Conn, 166 N.B. 
138, 115 Ohio . St. 607, 50 A.L.R. 
473. 

Wis.—Duel V. State Farm Mut. Au¬ 
tomobile Ins. Co., 1 N.W.2d 887, 
240 Wis. 161, rehearing denied 2 
N.W.2d 871. 240 Wis. 161. 


payment of excess salaries to mn.* 
tual Ixuiaranoe company officers 
Ohio.—State v. Conn, 157 N.E. 563, 
117 Ohio St. 190, error dismissed 
State of Ohio ex rel. National Mut. 
Ins. Co. v. Safford, 48 S.Ct. 302, 
276 U.S. 696, 72 L.Bd. 722—State 
V. Conn. 156 N.E. 138, 115 Ohio St 
607, 60 A.L.R. 473. 

63. Ohio.—State ex rel. Herbert v. 
Standard Oil Co., 35 N.E.2d 437, 
138 Ohio St. 376. 

64. Ohio.—State ex rel. Herbert v. 
Standard Oil Co., supra. 

66. N.Y.—Ollendorff Watch Co. v. 
Pink, 17 N.B.2d 676, 279 N.Y. 32, 
reversing 300 N.Y.S. 1176, 253 App. 
Div. 73. 

66. N.Y.—People v. Koschll, 9 N.R 
2d 763, 276 N.Y. 26, reversing 291 
N.Y.S. 473, 249 App.Dlv. 117. 

67. N.Y.—Saltzman v. Falrbank 
Bealty Corporation, 260 N.Y.S. 334, 
146 Misc. 478, reversing 267 N.Y.S. 
675, 144 Misc. 243. 
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68. N.Y.—^Bama v. Clifford Country 
Estates, 258 N.Y.S. 671, 143 Misc. 
818. 

69. N.Y.—^Equity Service Corpora¬ 
tion V. Agull, 293 N.Y.S. 872, 260 
App.Div. 96, reversing 286 N.Y.S. 
379, 168 Misc. 780, reversing 281 
N.Y.S. 292, 166 Misc. 662, 

TO. Ky.—^Allin v. Motorist's Alliance 
of America, 29 S.W.2d 19, 234 Ky. 
714, 71 A.L.R. 688. 

71. N.J.—Commissioner of Banking 
and Insurance v. Community 
Health Service, 30 A.2d 44, 129 
N.J.Law 427. 

72. N.Y.—People v. Roschll, 9 N.E. 
2d 763, 276 N.Y. 26, reversing 291 
N.Y.S. 473, 249 App.Div. 117. 

73. D.C.—Jordan v. Group Health 
Ass’n, 107 P.2d 239, 71 App.D.C. 
38. 

74. N.Y.—Bama v. Clifford Country 
Estates, 268 N.Y.S. 671. 143 Misc. 
813. 
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be imposed by the state in the exercise of its taxing 
power in respect of the insurance business, as dis¬ 
cussed supra § 56, and insurance companies doing 
business within the state must pay such tax in ac¬ 
cordance with the governing statutes.Such a 
tax is not necessarily a mere exercise of the police 
power for supervisory purposes but, in accordance 
with the intention of the legislature, it may be ap¬ 
plied for the purpose of raising revenue as well 
as for costs of regulation.76 In the interpretation 
of legislation of this nature general rules of statu¬ 
tory construction apply.77 The license tax may, in 
accordance with statutory provisions, be based on 
the aggregate amount of premiums received during 
the year,78 or on the premiums received on new 
policies issued but premiums unearned by a do¬ 
mestic insurance company and paid in advance and 
refunded on the cancellation of policies should not 
be included in “the gross amount of premiums re¬ 
ceived for purposes” of taxation.^® The tax may 
be in proportion to the net earnings,®^ or be imposed 
on gross income,82 except income from a source 
which is beyond the power of the state to tax.82 

The license fee may be exacted either from the 
company or from the agent transacting the business, 
as the statute may require.®^ A company carrying 

76. Ala.—City of Birmingham v. 

Home Ins. Co., 198 So. 716, 240 Ala. 

196, denying certiorari 198 So. 713, 

29 Ala.App. 669. 

License fees or taxes on foreign com¬ 
panies see Infra 5 80. 

76. Tex.—James v. Gulf Ins. Co., 

Civ.App., 179 S.W.2d 897. 

• 77. Oonstmlng statutes together 
An Insurance statute relating to 
a privilege tax on domestic insur¬ 
ance companies and a general rev¬ 
enue act which deals with the same 
subject will be construed together 
where it appears from the history of 
the legislation that such was the 
intention of the legislature.—^Amer¬ 
ican Standard Life Ins. Co. v. State, 

147 So. 168, 226 Ala. 883. 

78. N'.Y.—^Manhattan Mut Automo¬ 
bile Casualty Co. v. Fletcher, 48 N. 

T.S.2d 517, 267 App.Div. 676, fol¬ 
lowed in Amalgamated Mut. Au¬ 
tomobile Casualty Co. v. Fletcher, 

48 N.Y.S.2d 520. 267 App.Div. 1009, 
appeal denied 50 N.Y.S.2d 465, 268 
App.Div. 835. Followed in Empire 
Mut. Casualty Co. v. Fletcher, 48 
N.Y.S.2d 621, 267 App.Div. 1009, 
appeal denied 50 N.Y.S.2d 462, 268 
App.Div. 836. Followed in General 
Transp. Casualty & Surety Co. v. 

Fletcher, 48 N.Y.S.2d 522, 267 App. 

Dlv. 1010, appeal denied 60 N.Y.S. 

2d 466, 268 App.Div. 885, appeal de¬ 
nied 50 N.Y.S.2d 464. 268 App.Dlv. 

836. 

82 C.J. p 987 note 40. 


on but a single form of insurance business is sub¬ 
ject to a single license tax;86 but if it combines 
different forms of insurance business, it is liable to 
a second license tax. 88 The fees imposed on insur¬ 
ance companies lawfully doing business may not be 
collected from a company during the time it unlaw¬ 
fully carries on insurance business.87 The payment 
of a license tax by an insurance company under pro¬ 
test to avoid a forfeiture is not a voluntary pay¬ 
ment, so as not to be recoverable by the compa¬ 
ny. 88 Where an insurance company by mistake 
pays certain money into the state treasury, the mon¬ 
ey cannot be credited to the company on the books 
of the auditor of the state, and applied to license 
fees which may thereafter become due from the 
company to the state.88 

Failure of the company to pay the license tax 
does not affect its liability on the policy ;80 and, 
under some statutes, liability of insured on premium 
notes is not thereby affected. 

Business within city, town, or village. Under 
ordinances imposing a tax on insurance companies 
under powers possessed by municipal corporations, 
as discussed supra § 56, a fire insurance company 
doing business within a city, village, or town may 
be required to pay a license or occupation tax.82 

reversing 207 N.W. 480, 189 Wls. 
103, and 207 N.W. 484, 189 Wls. 114, 
vacating 218 N.W. 98, 196 Wls. 190. 

84. GkL.—^Mutual Reserve Fund Life 
Ass’n V. Augusta, 86 S.E. 71. 109 
Ga. 73. 

32 C.J. p 988 note 46. 

85. La.—State v. Continental Cas¬ 
ualty Co., 64 So. 767, 134 La. 806— 
State V. Fitzpatrick 62 So. 494, 
183 La. 116. 

86L La.—State v. Maryland Casualty 
Co.. 62 So. 606, 183 La. 146. 

87. Miss.—^Adams v. Lumberman's' 
Indemn. Exch., 55 So. 882, sugges¬ 
tion of error overruled 67 So. 4, 
100 Miss. 737. . 

88. Cal.—^Hartford Fire Ins. Co. v. 
Jordan. 142 P. 889, 168 CaL 270. 

89. Neb.—^Providence Washington 
Ins. Co. V. Weston. 89 N.W. 268, 68 
Neb. 764. 

9a Tex.—Millers* Indemn. Under- ^ 
writers v. Patten, Clv.App., 288 S. 
W. 240. 

91. Miss.—^Young V. State Life Ins. . 
Co., 45 So. 706, 91 Miss. 710. 

98. Neb.—Village of Axtell v. Ne¬ 
braska Hardware Mut. Ins. Co., 7 
N.W.2d 471, 142 Neb. 667. 

A broad moaning Is attributable to 
the words "doing business'* under 
such an ordinance for the reason that 
the corporation receives the protec¬ 
tion of local laws and Institutions, 
such as fire fighting eaulpment, a 


79. Ky.—^Metropolitan Life Ins. Co. 
V. Darenkamp, 66 S.W. 1126, 28 Ky. 
L. 2249. 

8a N.Y.—People v. Miller, 70 N.E. 
10, 177 N.Y. 616, modifying 86 N. 
Y.S. 468, 88 App.Dlv. 218—^Drennan 
V. Hampton. 181 N.Y.S. 777, 191 
App.Div. 676. 

81. Idaho.—Idaho Mut. Co-Op. Ins. 
Co. V. Myer, 77 P. 628, 10 Idaho 
294. 

Ill.—Chicago V. James, 2 N.E. 476, 
114 Ill. 479. 

82. Wls.—^Northwestern Mut Life 
Ins. Co. V. State, 180 N.W. 188, 
173 Wls. 119—^Northwestern Mut. 
Life Ins. Co. v. State, 166 N.W. 
609, 168 N.W. 328, 168 Wls. 484, 
affirmed 38 S.Ct 444, 247 U.S. 132, 
62 L.Ed. 1026. 

Xnterest payments to company 

The Interest payments on policy 
loans and premium notes, made by 
persons residing In other states, Is 
a part of the "gross income’* of the 
Insurance company, taxable under a 
statute providing for a privilege tax 
on all Insurance companies, to be 
computed on a basis of the gross In¬ 
come, and not "premiums** within the 
meaning of the exception In such 
section.—^Northwestern Mut. Life 
Ins. Co. V. State, 166 N.W. 609, 168 
N.W. 828, 168 Wis. 484. 

83. Wls.—^Northwestern Mut. Life 
Ins. Co. V. State of Wisconsin, 48 
S.Ct 65, 275 U.S. 186, 72 L.Ed. 202, 

550 



44 C.J.S. 


INSURANCE 


§ 71 


Under some statutes a fire insurance company doing 
business in a city of a certain size is required to 
pay a percentage of its receipts within such city 
into the city's firemen's pension or relief funds,93 
but such a statute is invalid where the state con¬ 
stitution forbids the levy of a tax for other than 
necessary expenses of govemment.®^ 

Insurance organizations and classes of insurance 
subject to tax. Some statutes imposing the tax ap¬ 
ply generally to all insurance companies,93 while 
others apply only to certain types of insurance or- 
ganizations,99 or to companies engaged in some 
forms of insurance.97 Under a statute providing 
that a mutual insurance company should pay a pre¬ 
mium tax in lieu of all other taxes, the company 
is not liable for a privilege tax authorized by a gen¬ 
eral statute,98 but, if a special statute imposing a 
privilege tax on mutual insurance companies is en¬ 
acted, the company is liable for the privilege tax.99 
Statutes authorizing an assessment against motor 


vehicle liability insurance companies to reimburse 
the state for administering a motor vehicle finan¬ 
cial responsibility act have been held to be valid.^ 
An insurance policy which contains a death bene¬ 
fit and also a health and accident disability benefit 
has been held to be a life insurance policy for the 
purpose of taxation in the absence of a showing 
that the death benefit was inserted for the purpose 
of avoiding a higher tax on health and accident 
policies.3 A company engaged in the business of 
insuring against injuries to plate glass from causes 
other than fire transacts the business of “accidental 
insurance," within a statute imposing a license fee 
on companies doing such business.® A surety com¬ 
pany guaranteeing the fidelity of persons holding 
places of public or private trust, bonds, etc., is en¬ 
gaged in an insurance business subject to a license 
or premium tax imposed on insurance companies.^ 
An insurance company is not subject to a franchise 
tax imposed on guaranty or security companies and 


fire department, etc. The words “do- 
ingr business*' Imply a fair measure of 
permanency and continuity of busi¬ 
ness acts and purposes in the sense 
that they may be dlstlngruished from 
casual, occasional, or isolated acts or 
business transactions, and the fact 
that none of several acts or trans¬ 
actions considered separately may 
constitute dolnsr business is not con¬ 
clusive on the question whether or 
not a fire Insurance company is dolngr 
business within the village, but 
rather the combined acts and cir¬ 
cumstances are to be considered.— 
Village of Axtell v. Nebraska Hard¬ 
ware Mut Ins. Co., supra. 

Pacts Indicative of doing bnslness 

(1) Presence of an agent of Are 
insurance company within village, 
soliciting business which is later 
consummated by execution of poli¬ 
cies and their delivery to the policy¬ 
holders within village, a course of 
action which was continuous over a 
period of years.—Village of ’Axtell 
V. Nebraska Hardware Mut. Ins. Co., 
supra. 

(2) Fact that insurance was writ¬ 
ten on property situated within vil¬ 
lage.—Village of Axtell v. Nebraska 
Hardware Mut Ins. Co., supra. 

(8) Fact that corporation has 
written substantial part of all fire 
insurance risks in village.—^Village 
of Axtell V. Nebraska Hardware Mut 
Ins. Co., supra. 

(4) Fact that corporation writing 
fire Insurance contracts to do fur¬ 
ther business in village, namely ad¬ 
just losses there, in the event losses 
occur.—^Village of Axtell v. Nebras¬ 
ka Hardware Mut. Ins. Co., supra. 

(5) Actively soliciting members in 
village and receiving considerable 


sums of money for assessments.— 

Village of Axtell v. Nebraska Hard¬ 
ware Mut Ins. Co., supra. 

93. Ala.—City of Birmingham v. 
Home Ins. Co., 198 So. 716, 240 Ala 
195, denying certiorari 198 So. 713, 
29 AlaApp. 559. 

94. Va—Commonwealth v. National 
Fire Ins. Co. of Hartford, 172 S.K 
448, 161 Va 787. 

96. Ky.—Greene v. National Surety 
Co., 217 S.W. 117, 186 Ky. 853. 

96. Wls.—^In re Wisconsin Mut Ins. 
Co., 6 N.W.2d 880, 241 Wis. 894. 

97. Lia—State v. Fitzpatrick, 73 
So. 244, 140 La 395. 

82 C.J. p 988 note 47. 

98. Miss.—Gulley v. Lumbermen's 
Mut. Casualty Co., 166 So. 641, 176 
Miss. 388, suggestion of error over¬ 
ruled Gully V. Lumbermen's Mut 
Casualty Co., 168 So. 609, 176 Miss. 
388. 

99. Miss.—Gulley v. Lumbermen's 
Mut. Casualty Co., supra. 

1. N.y.—^Manhattan Mut. Automo¬ 
bile Casualty Co. v. Fletcher, 48 N. 
Y.S.2d 617, 267 App.Div. 676, fol¬ 
lowed in Amalgamated Mut. Auto¬ 
mobile Casualty Co. v, Fletcher, 48 
N.T.S.2d 620, 267 App.Div. 1009, 
appeal denied 50 N.Y.S.2d 465, 268 
App.Div. 835. Followed in Empire 
Mut. Casualty Co. v. Fletcher, 48 
N.Y.S.2d 621, 267 App.Div. 1009, 
appeal denied 60 N.Y.S.2d 462, 268 
App.Dlv. 835. Followed in Gener¬ 
al Transp. Casualty & Surety Co. 
V. Fletcher, 48 N.Y.S.2d 622, 267 
App.Div. 1010, appeal denied 50 N. 
Y.S.2d 465, 268 App.Dlv. 835, ap¬ 
peal denied 50 N.Y.S.2d 464, 268 
App.Dlv. 835. 


Correction of error in assessment 
Payment by mutual casualty com¬ 
pany of assessment of its pro rata 
share of expenses for administering 
Vehicle Safety Responsibility Act 
did not constitute discharge of its 
obligation, where commissioner er¬ 
roneously omitted to include certain 
premiums, and hence commissioner 
could correct error -by making addi¬ 
tional assessment, since act in mak¬ 
ing assessment was purely admin¬ 
istrative notwithstanding rate of as¬ 
sessment had been already fixed 
against all other insurance carriers 
liable for expenses and additional 
assessment resulted in collection of 
amount in excess of expenses—^Man¬ 
hattan Mut. Automobile Casualty Co. 
V. Fletcher, 48 N.Y.S.2d 617, 267 
App.Div. 676, followed in Amalga¬ 
mated Mut. Automobile Casualty 
Co. V. Fletcher, 48 N.Y.S.2d 620, 267 
App.Div. 1009, appeal denied 50 N. 
Y.S.2d 465, 268 App.Div. 835. Fol¬ 
lowed in Empire Mut Casualty Co. 
V. Fletcher, 48 N.Y.S.2d 621. 267 

App.Dlv. 1009, appeal denied 60 N.Y. 
S.2d 462, 268 App.Div. 835. Followed 
in General Transp. Casualty & Sure¬ 
ty Co. V. Fletcher, 48 N.Y.S.2d 
622, 267 App.Div. 1010, appeal denied 
60 N.Y.S.2d 465, 268 App.Dlv. 886. 
Appeal denied 60 N.Y.S.2d 464, 268 
App.Dlv. 835. 

2. Miss.—^Universal Life Ins. Co. v. 
State, 121 So. 849, 155 Miss. 358. 

3. Wls.—State v. Fricke, 77 N.W. 
784, 102 Wis. 117. 

4. Ky.—Greene v. National Surety 
Co., 217 S.W. 117, 186 Ky. 863. 

Tenn.—American Surety Co. of New 
York V. Folk, 186 S.W. 778, 124 
I Tenn. 139, Ann.Caal912D 1024. 


551 



§ 72 

every similar company,® but a company which is 
in fact doing a guaranty or security business is sub¬ 
ject to the tax, although it is in name an insurance 
company.® 

§72. - Resources, Deposits as Security, 

or Bond 

a. In general 

b. Claims against funds or securities on 

deposit 

c. Claims against surety on bond 
a. In General 

In accordance with statutes so providing, Insurance 
companies must deposit with a designated state officer, 
for the benefit and protection of policyholders, either 


44 C.J.S. 

money or approved securftfee In a specIlTed amount, or a 
bond for the payment of claims. 

For the protection of their policyholders, insur¬ 
ance companies are required by statutes to deposit 
. with a designated state officer either money or ap¬ 
proved securities in 'a specified amount,^ or a bond 
for the pa 3 mient of claims,® but a deposit can be re¬ 
quired only of the class of insurance companies 
specified by statute,® and only under the conditions 
prescribed by statute.^® The fact that the statute 
authorizes the commissioner to require a named sum 
does not preclude the company from depositing a 
greater sum.ii 

In accordance with statutory provisions the se¬ 
curities deposited constitute a trust fund^® for the 
benefit and protection of the policyholders^® or of 
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5. Ky.—^^tna Life Ins. Co. v. Coul¬ 
ter, 74 S.W. 1060, 116 Ky. 787, 26 
Ky.Ii. 19S. 

6. Ky.—^Employers' Liability Assur. 
Corp. V. Coulter, 74 S.W. 1063, 116 
Ky. 805, 25 Ky.L. 200. 

7. Oal.—Colonial Mut. Compensation 
Ins. Co. V. Mitchell, 36 P.2<1 127, 
140 CaLApp. 651. 

Mass.—McMurray v. Commonwealth, 
144 N.E. 718, 249 Mass. 674. 
Minn.—State v. Wells, 208 N.W. 669, 
167 Minn. 198. 

32 CtJ. p 988 notes 68, 59. 
dmaffe la. ohaxacter of company 
An insurance company organized 
under statute authorizing It to trans¬ 
act life insurance business under mu¬ 
tual assessment plan was not entl- 
tlej to an approval of its proposed 
transformation into mutual and dis¬ 
ability Insurer, where company did 
not make the required deposit with 
state insurance commissioner.—Pru¬ 
dence Mut. Life Ins. Ass’n v. Cami- 
netti, CaLApp., 146 P.2d 20, prior 
opinion, App., 142 P.2d 48. 

Proof of offer to make deposit 
Testimony by general manager 
that association was ready, willing, 
and able to deposit cash sum with 
state Insurance commissioner did not 
show an offer to make deposit within 
statute requiring deposit before op¬ 
erating as mutual life and disability 
Insurer.—^Prudence Mut. Life Ins. 
Ass'n V. Camlnettl, supra. 

Statutes oonstmed 

The privilege of doing business 
granted by statute to a certain class 
of insurance companies on condition 
that they deposit with the Insurance 
commissioner a specified sum, small¬ 
er in ainount than that required by 
other statutory provisions for an¬ 
other class of companies, is a grant 
of power rather than an exemption 
from the statutory provisions requir¬ 
ing the deposit of the larger sum.— 
Gontrum v. Union Liberty Life Ins. 
Co.. 11 A.2d 626, 177 Md. 624. 


& Ark.—Massachusetts Bonding & 
Ins. Co. V. Home Life & Accident 
Co., 178 S.W. 814, 119 Ark. 102. 

32 C.J. p 988 note 60. 

Presumption of surety’s compllanoe 
with statute 

The court will presume that a 
surety on bond of a fire insurance 
company Intended to execute the 
bond in compliance with the statute. 
—Massachusetts Bonding & Ins. Co. 
V. Home Life Accident Co., supra. 

9. Zlability Insuzanoe company 

A corporation which proposes to is¬ 
sue liability Insurance is not required 
to deposit bonds under a statute pro¬ 
viding for the deposit by companies- 
Issuing surety bonds or surety con¬ 
tracts.—State ex rel. Travelers' In¬ 
demnity Co. V. Knott, 163 So. 804, 
114 Fla. 820. 

acutual Insuraaoe oompaay 
A statute which requires insurance 
companies desiring to write surety 
bonds to file a deposit applies to mu¬ 
tual companies.—State v. Wells, 208 
N.W. 669. 167 Minn. 198. 

10. Fla.—State ex rel. Fidelity & 
Casualty Co. of New York v. Knott, 
167 So. 18, 123 Fla. 673. 

Neb.—^Dempster v. Opocensky, 116 N. 
W. 624. 81.Neb. 612. 

11. N.J.—^In re New Jersey Fidelity 
& Plate Glass Ins. Co., 191 A. 476, 
16 N.J.Mlsc. 384. 

12. Tex.—^Texas Fidelity & Bonding 
Co. V. City of Austin, 246 S.W. 
1026, 112 Tex. 229, modifying. Civ. 
App., 211 S.W. 818—Gayle v. Lock¬ 
hart, civ.App.. 167 S.W,2d 230, er¬ 
ror refused. 

Deposit for tXMUiaoting huslneBS In 
other states 

Assuming that part of securities 
deposited with commissioner of bank¬ 
ing and insurance by insurance com¬ 
pany was deposited under statute to 
enable company to transact business 
In other states, where there is no 
evidence that the laws of such other 
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states Impose trust or character on 
the deposited securities different 
from that provided by the laws of 
the home state, the presumption is 
that the provision is the same as 
that of the home state.—^In re New 
Jersey Fidelity & Plate Glass Ins. 
Co., 191 A. 476. 16 N.J.Mlsc. 884. 

13. U.S.—^Birmingham v. Central 
Life Assur. Soc. (Mutual), aC.A 
Iowa, 141 F.2d 116, afiBlrmlng, D.C., 
Central Life Assur. Soc. v. Bir¬ 
mingham. 48 F.Supp. 863—Ameri¬ 
can United Life Ins. Co. v. Fisch¬ 
er, C.C.A.Iowa, 130 F.2d 648—Hol¬ 
loway V. Federal Beserve Life Ins. 
Co., D.C.Mo., 21 F.Supp. 516. 

Colo.—Cochrane v. Pacific States Life 
Ins. Co.. 27 P.2d 196, 98 Colo. 462. 
Ill.—^People ex rel. Palmer v. State 
Life of Illinois, 16 N.E.2d 985, 
296 Ill.App. 887—American Bond¬ 
ing & Casualty Co. v. Chicago 
Bonding & Ins. Co., 226 HI App. 
476. 

La.—^Hankins v. Sallard, App., 188 
So. 411. 

N.J.—^^tna Casualty & Surety Co. v. 
International Re-Insurance Corpo¬ 
ration, 176 A. 114, 117 N.J.Eq. 190 
—^In re New Jersey Fidelity & 
Plate Glass Ins. Co., 191 A. 476, 16 
N.J.Mlsc. 384. 

NT.—^In re Lloyds Ins. Co. of Amer¬ 
ica, 290 NY.S. 769, 248 App.DIv. 
479, affirmed People, by Van 
Schalck V. Lloyds Ins. Co. of Amer¬ 
ica, 10 N.B.2d 624, 274 NT. 612. 

32 C.J. p 989 note 69. 

Xhsnraaoe oompaay as pcffloyholder 
of relasTirer 

Unless otherwise provided, an In¬ 
surance company which has rein¬ 
sured Its risks is not a poilcyholder 
of the company Issuing the reinsur¬ 
ance contract within such statutes so 
as to be entitled to the benefit of 
securities deposited by the latter 
company. 

N J.—^^tna Casualty & Surety Co. ▼- 
Intematl^'^nal Be-Insurance Oorpo^ 
ratlon, 176 A. 114, 117 NJFJlq, 19®. 
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persons acquiring valid claims against policyhold¬ 
ers,^* and it may also be for the additional purpose 
of protecting general creditors of the company.^® 
The trust remains in force until its purpose has 
been fulfilled.^® The state officer with whom the 
deposit is made has been stated to be the trustee 
of the fundji*^ but, under some statutes, the legal 
title remains in the company until default, insol¬ 
vency, or receivership proceedings occur.^S Un¬ 
less otherwise provided by statute the chancery 
court has jurisdiction over the administration of the 
trust and the determination of beneficiaries there- 
of.i® The fact that the deposit as a guaranty for 
the payment of policies is not required by statute 
does not affect the trust character of the fund.20 
In accordance with statutory provisions the insur- 

Va.—Shepherd v. Vlrgrlnla State Ins. 

Co., 91 S.E. 140. 120 Va. 383. 

Holders of moxtgaffoa gnaraziteod hy 
title company 

Under provisions of Insurance 
Law pertaining to companies organ¬ 
ized to Insure titles and guarantee 
mortgages, the statutory deposit for 
the benefit and security of all poli¬ 
cyholders Is for benefit of holders of 
guaranteed mortgages as well as 
holders of title policies.—^In re Citi¬ 
zens Title Ins. & Mortg. Co., 16 A.2d 
67. 127 N.J.Bq. 661. 

Benefit of InsnrOd citizens of state 

Policy showing that Insurer dealt 
with Insured as citizen is a sufi!!- 
cient showing, in the absence of 
proof to the contrary, that Insured 
was a citizen of state within life in¬ 
surer’s bond, conditioned for prompt 
payment of claims accruing by virtue ! 
of a policy Issued on the life or per-' 
son of any citizen of the state.— 

Roques v. Continental Casualty Co., 

135 So. 51, 17 La.App. 466. 

Holders of title policies on property 
within state 

When so provided by statute de¬ 
posits made by a title Insurance com¬ 
pany In the state are for the satis¬ 
faction only of the claims of holders 
of policies on property within the 
state.—^Northwestern Title Ins. Co. v. 

Flshback, 188 P. 469, 110 Wash. 860. 

Bond famished by hospital associa¬ 
tions 

The purpose of statute requiring 
hospital associations, organized to 
furnish hospital and medical services 
to its members, to give bond is to 
guarajntee fulfillment of association's 
engagements to provide for its mem¬ 
bers the benefit of a sort of hospital 
and medical Insurance, and the pro¬ 
tection of the bond will be extended 
not only to the members of the as¬ 
sociation but also to'the hospital fur¬ 
nishing the servlcea—State ex rel. 

Hood - River Hospital v. Employees' 


ance company has the right to collect the interest 
or the dividends which have accrued from the de- 
posit^i unless the protection of the policyholders 
is jeopardized thereby.22 

The power of the state to require a deposit is 
considered supra § 56, the amount of capital and 
stock required, infra § 96, and reserve funds, in¬ 
fra §§ 102, 112, 113. 

Withdrawal or substitution of deposit. In the 
absence of statutory permission an insurance com¬ 
pany is not entitled to withdraw its deposit and sub¬ 
stitute other security therefor,23 but, under some 
statutes, securities deposited by an insurance cor¬ 
poration may be withdrawn at any time on sub¬ 
stitution of other securities of equal value,2* or a 

18. U.S.—Birmingham v. Central 
Life Aasur. Soc. (Mutual), C.C.A. 
Iowa, 141 F.2d 116, affirming, D. 
C., Central Life Assur. Soc. v. 
Birmingham, 48 P.Supp. 863— 
American United Life Ins. Co. v. 
Fischer, C.C.A.Iowa, 180 F.2d 643. 

N.J.—^^tna Casualty & Surety 
Co. v. International Re-Insurance 
Corporation, 176 A. 114, 117 N.J.Bq. 
190. 

flO. Iowa.—State v. American Bond¬ 
ing & Casualty Co., 221 N.W. 585, 
206 Iowa 988. 

Provision in assignment of secxizltieg 
as contract 

In Insurance company’s deposit of 
securities with insurance commis¬ 
sioner made subject to repealed stat¬ 
ute, provision that securities should 
be held for benefit of policyholders 
was held to have sufficient basis as 
contract stipulation to give it en¬ 
forceable validity, and trust was ef¬ 
fective for such purposa—^Maurer v. 
International Re-Insurance Corpora¬ 
tion^ 174 A. 360, 20 DeLCh. 178. 

81. U.S.—^Birmingham v. Central 
Life Assur. Soc. (Mutual), C.C.A. 
Iowa, 141 F.2d 116, affirming, D.C., 
Central Life Aasur. Soc. v. Bir¬ 
mingham, 48 F.Supp. 863—^Ameri¬ 
can United Life Ina Co. v. Fisch¬ 
er, C.C.A.Iowa. 130 F.2d 643. 

N.D.—^Des Moines Mut. Hall & Cy¬ 
clone Ins. Ass'n v. Steen, 175 N.W. 
196, 43 N.D. 298. 

82. R.I.—^Moles V. Economical Mut. 
Life Ins. Co.. 12 R.I. 259. 

83. Ark.—^New Amsterdam Casual¬ 
ty Co. V. Squires. 70 S.W.2d 847, 

I 189 Ark. 79. 

84. U.S.—^Birmingham v. Central 
Life Assur. Soc. (Mutual), C1C.A. 
Iowa, 141 F.2d 116, affirming, D.C., 
Central Life Assur. Soc. v. Bii> 
mingham, 48 F.Supp. 863—^Ameri¬ 
can United Life Ins. Co. v. Fischer, 
C.C.A.Iowa, 130 P.2d 648—Federal 
.Land Value Ins. Co. v. Taylor, C. 
C.A.Cal., 56 P.2d 361. 


Hospital Ass'n, 78 P.2d 693, 167 Or. 
618. 

Oertifloate as eomrtitating declaration 
of trust 

Certificate of commissioner of 
banking and insurance, issued to in¬ 
surance company .some time before 
liquidation commenced that certain 
securities were held in trust for the 
policyholders of the company, evi¬ 
denced or constituted a declaration 
of trust by the commissioner, and. 
because of the companir’s acquie¬ 
scence and lack of dissent, evidenced 
a deposit by <the company on such 
trust—^In re New Jersey Fidelity & 
Plate Glass Ins. Co., 191 A. 475, 15 
N.J.Mlsc. 384. 

14. N.J.—TutUe V. State Mut Lia¬ 
bility Ins. Co.. 127 A. 682. 2 N.J. 
Misc. 973. 

16. Ill.—American Bonding & Casu¬ 
alty Go. V. Chicago Bonding & Ina 
Co., 226 I11.APP. 476. 

N.T.—In re Lloyds Ina Co. of Amer¬ 
ica, 290 N.Y.S. 759, 248 App.Dlv. 
479, affirmed People, by Van 
Schaick V. Lloyds Ins. Co. of Amer¬ 
ica, 10 N.E.2d 624, 274 N.Y. 512. 
18. Colo.—Cochrane v. Pacific States 
Life Ins. Co., 27 P.2d 196, 93 Colo. 
462—^Van Gilder v. Parker, 193 P. 
664, 69 Colo. 196. 

Power of court to terminate 

No power is vested in courts to 
terminate trust created by deposit 
of securities with commonwealth 
treasurer by an Insurance company 
for benefit and security of policy¬ 
holders and creditors, until the pur¬ 
pose of the trust has been accom' 
plished.—^McMurray v. Common¬ 
wealth. 144 N.E. 718, 249 Mass. 574. 

17. N.Y.—Lancashire Ins. Co. v. 
Maxwell. 30 N.E. 192, 131 N.Y. 286, 
affirming 16 N.Y.S. 63, 61 Hun 360, 
reversing 6 N.Y.S. 399. 

Tex.—Texas Fidelity & Bonding Co. 
V. City of Austin, 246 S.W. 1026, 
112 Tex. 229, modifying, Civ.App.. 
211 S.W. 818. 
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company which voluntarily elects to discontinue 
business may withdraw the securities after comply¬ 
ing with the conditions prescribed by statute.^® 
Withdrawal or substitution of the deposit will not 
be permitted where the rights of policyholders may 
be jeopardized thereby,28 and, even though the ag¬ 
gregate amount of the securities deposited exceeds 
the minimum required by Jaw, the state officer is 
not bound to surrender the surplus, nor will a court 
require such surrender except as authorized by 
law.27 A statute permitting an insurance company 
to file a bond or, in lieu of the bond, a certificate of 
deposit of securities does not permit a company to 
withdraw a bond already filed and substitute there¬ 
for a certificate of deposit of securities,28 but, if a 
certificate of deposit which has been filed has not 
been accepted or approved by the proper state ofl6- 
cer, a surety bond subsequently filed may be ef- 
fective.22 

b. Claiznfi against Funds or Securities on De¬ 
posit 

Policyholders having claims for losses or for the 
return of premiums paid have priority as to the fund or 
securities on deposit. 

Policyholders having claims for lossci^.'or for the 
return of premiums paid have priority as to the 


fund or securities on deposit ;20 and an assignee of 
a claim for a loss has the same right of priority 
as the original holder in the distribution of the 
funds thus deposited.8l An assignment of the fund 
as security for loans is not valid against policy- 
holders.22 A fund held in trust for certain policy- 

. holders is not liable for the payment of other 
claims.22 In accordance with statutory provisions 
payment from the deposit of a liability insurance 
company is to be made only to persons recovering 
final judgment against insurer,®^ and only after ex¬ 
ecution and levy thereunder.®8 After the satisfac¬ 
tion of the claim for which the funds are held as 
security, the remaining funds are held for the com¬ 
pany.®® 

Subscribers entitled to protection by a guaranty 
fund have been held to be the real parties in in¬ 
terest to sue on a note constituting the fund.®^ 
As far as securities are required for payment of 
claims, the state officer is not subject to defenses 
which might be urged as against the company.®® 
A verified statement of a claim is not ordinarily 
sufficient proof of the validity of the claim against 
the money or securities on deposit.®® 

I Distribution on liquidation of the company is 

I considered infra § 134. 


S5. TT.S.—^Hobbs v. Occidental Life 
Ins. Co., C.C.A.Kan.. 87 F.2d 880. 
N.T.—^In re Lloyds Ins. Co. of 
America, 290 N.T.S. 769. 248 App. 
Dlv. 479, affirmed People, by Van 
Schalck V. Lloyds Ins; Co. of Amer¬ 
ica, 10 W.E.2d 624, 274 N.T. 612. 

26. Mich.—^Imperial Life Ins. Co. v. 
State Treasurer, 56 N.W, 366, 96 
Mich. 613. 

Minn.—^ECayne v. Metropolitan Trust 
Co.. 69 N.W. 916. 67 Minn. 246. 
SxljrteiLoe of reiasuraaioe ox other 
resonxoes 

An accommodation note, given to 
an indemnity company to be put up 
with the commissioner of Insurance 
as part of the security required by 
statute for the benefit of policyhold¬ 
ers, cannot be surrendered until the 
last of the policyholders for whom It 
was put up is shown to be satisfied 
in full, and It is Immaterial that the 
policies have been reinsured, and 
that a receiver for the indemnity 
company, which la Insolvent, holds 
sufiELcient other funds to secure all 
outstanding policies, since the court 
cannot know whether on the occur¬ 
rence of a loss the reinsurance of 
other securities will still be avail¬ 
able.—Van Gilder v. Parker, 198 P. 
664, 69 Colo. 196. 

27. Minn.—^Hayne v. Metropolitan 
Trust Co., 69 N.W. 916. 67 Minn. 
246. 


N.T.—Lancashire Ins. Co. v. Maxwell, 
80 N.B. 192, 181 N.T. 286, affirming 
*16 N.T.S. 63, 61 Hun 860, revers¬ 
ing 6 N.T.S. 899. 

28. Ark.—^New Amsterdam Casualty 
Co. V. Squires, 70 S.W.2d 847, 189 
Ark. 79. 

29. Ark.—^Fidelity & Deposit Co. of 
Maryland v. Frazier, 81 S.W.2d 
916. 190 Ark. 833. 

30. U.S.—^American United Life Ins. 
Co. V. Fischer, C.C.AIowa, 130 F. 
2d 643. 

Ill.—^People ex rel. Palmer v. State 
Life of Illinois, 16 N.i;.2d 986, 296 
IlLApp. 387—Coambs v. Central 
Health & Accident Securities Co., 
207 I11.APP. 896. 

La.—^Hankins v. Sallard, App., 188 
So. 411. 

N.J.—^^tna Casualty & Surety Co. v. 
International Re-Insurance Corpo¬ 
ration, 176 A. 114, 117 N.J.Bq. 190. 
32 C.J. p 989 note 70. 

31. N.T.—Kitchen v. Conklin, 61 
How.Pr. 308. 

32. S.C.—^Wise v. Carolina Hall Ins. 
Co., 94 S.B. 536, 108 S.C. 504. 

33. Tex.—Gayle v. Lockhart, Civ. 
App., 167 S.W.2d 280, error refused. 

Claims nuvtiuiiig pzlor to deposit 
Statute requiring local mutual aid 
associations to deposit with state 
treasurer money which should be 
liable for payment of all Judgments 
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against the association wcls not in¬ 
tended to provide a fund out of 
which the payment of claims against 
association maturing prior thereto 
might be lawfully enforced.—Gteyle 
V. Lockhart, supra. 

34. N.J.--Tuttle V. State Mut. Liar 
blllty Ins. Co., 12? A. 682, 2 N.J. 
Misc. 973. 

35. N.J.—Tuttle v. State Mut. Lia¬ 
bility Ins. Co., supra. 

36. Ohio.—^Falkenbach v. Patterson, 
1 N.E. 767. 48 Ohio St. 859. 

Va.—German Nat. Ins. Co. v. Vir¬ 
ginia State Ins. Co., 61 S.B. 870, 
108 Va. 393. 

37. Ind.—Turner v. Henshaw, 165 
N.B. 222, 86 Ind.App. 666. 

Creditor’s bill 

Where reciprocal automobile insur¬ 
ance exchange was not entity, and 
subscribers' attorney In fact not 
real party In Interest to any action 
on note constituting guaranty fund, 
proceeding In nature of creditor's 
bill by the subscribers was held prop¬ 
er.—Turner v. Henshaw, supra^ 

38. Ill.—Coambs v. Central Health ft 
i Accident Securities Co., 207 Ill- 

App. 896. 

N.T.—Smyth v. Munroe, 84 N.T. 864. 

39. Or.—^Underdahl v. Holman, 60 P. 
2d 968, 156 Or. 126, rehearing de¬ 
nied 62 P.2d 989, 166 Or. 126. 
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c. Clainu against Surety on Bond 

The extent of the surety’s liability is dependent on 
the terms of the bond and the provisions of the statute 
under which the bond has been given. 

The extent of the surety's liability is dependent 
on the terms of the bond and the provisions of the 
statute under which the bond has been given, ^0 and 
it has been held that the bond is to be construed 
most strongly against the surety and in favor of the 
indemnity.'^! Ordinarily, the bond includes claims 
for losses occurring during its term, although on 
prior policies,^2 although previous bonds have been 
given,^8 or although proof is not filed with insur- 
er^4 or suit is not brought^B until after the expira¬ 
tion of the bond. A surety bond conditioned for 
the payment of claims “arising and accruing” dur¬ 
ing the term of the bond is construed to secure 
claims arising or accruing during the term,and, 
under a bond so conditioned, a surety may be liable 
on a default made in an installment payment due 
on a loss occurring before the bond was in force.^7 
In the absence of an indication to the contrary in 
the statute or contract the usual rules as to the 
computation of time in determining the life of the 
bond will apply.^8 An annual bond which is not 
canceled in the statutory manner remains in force.^^ 
The fact that another insurance company assumes 
liability does not, in the absence of waiver, re¬ 
lieve the surety of the original insurer from liabil- 
ity.50 


§ 73 

The bond, although made payable to the state, 
may be sued on by the beneficiary of the policy cov¬ 
ered thereby,51 subject, however, to the period of 
limitation of action specified in the policy.52 If the 
policyholder has recovered judgment on the policy, 
the measure of damages in an action by him on the 
bond is the amount of the judgment recovered 
against the company, including costs and inter- 
est.53 In an action against the surety on an un¬ 
paid draft which has been given by the insurance 
company for a fire loss, there can be no recovery of 
the statutory penalty for nonpayment of the loss or 
for attorney fees.®^ 

§ 73. -Reports and Statements 

Under statutes so providing, insurance companies 
must periodically or on demand furnish statements of 
their condition to the proper state officer. 

Under some statutes, insurance companies must 
annually, semiannually, or on demand furnish to 
the superintendent of insurance or other proper of¬ 
ficer statements of their condition.®® A statute re¬ 
quiring the insurance commissioner to furnish blank 
report forms to the insurance companies confers on 
the commissioner the power and the duty to pre¬ 
scribe the forms of the reports and contemplates 
that the companies must conform their reports to 
the forms furnished.®® The insurance commissioner 
need not furnish a blank form to a company which 
has been refused a renewal of its license.®*^ 


4a La.—^Roques v. Continental Ca.s- 

ualty Co., 135 So. 61, 17 La.App. 

466. 

Bond oonditloned fox prompt paymait 
of asseBBxnexLts 

The sureties on the bond of an 
assessment benefit association con¬ 
ditioned for prompt payment by the 
association of all collected assess¬ 
ments to parties or beneficiaries enti¬ 
tled thereto are not liable for insure 
er’s repudiation of liability on a 
policy.—^Mutual Relief Ass’n v. Ray, 
292 S.W. 396, 173 Ark. 9—Ingle v. 
Batesvllle Grocery Co., 117 S.W. 241, 
89 Ark. 378. 

41. Bond foxnlshed by hospital as¬ 
sociation 

A statutory bond furnished for a 
money consideration by hospital as¬ 
sociation organized for profit was re¬ 
quired to be construed most strongly 
against surety and in favor of in¬ 
demnity which obligee had reasona¬ 
ble grounds to expect, and, if bond 
was fairly open to two constructions, 
one of which would uphold and the 
other defeat obligee’s claim, that 
which was most favorable to obligee 
would be adopted.—State ex rel. Hood 
River Hospital v. Employees' Hos¬ 
pital Ass'n, 73 P.2d 693, 167 Or. 618. 


42. Ark.—^Massachusetts Bonding & 
Ins. Co. V. Home Life & Accident 
Co., 168 S.W. 1062, 113 Ark. 676. 

32 C.J. p 988 note 62. 

43. Ark.—^Massachusetts Bonding & 
Ins. Co. V. Home Life & Accident 
Co., 168 S.W. 1062, 113 Ark. 676. 

44. U.S.—^Union Cent. Life Ins. Co. 
V. Skipper, Ark., 115 F. 69, 52 C. 
C.A. 663. 

Ark.—^Fidelity & Deposit Co. of 
Maryland v. Fraxler, 81 S.W.2d 915, 
190 Ark. 833. 

45. Ark.—New Amsterdam Casualty 
Co. V. Squires, 70 S.W.2d 847, 189 
Ark. 79. 

4a U.S.—Union Cent Life Ins. Co. 
V. Skipper. Ark., 116 F. 69, 62 
C.C.A. 663. 

La.—^Roques v. Continental Casualty 
Co., 135 So. 61, 17 La.App. 465. 

47. La.—^Roques v. Continental Cas¬ 
ualty Co., supra. 

4a Ark.—^Massachusetts Bonding & 
Ins. Co. V. Home Life Accident Co., 
178 S.W. 314, 119 Ark. 102. 

49 , La.—^Roques v. Continental Cas¬ 
ualty Co., 136 So. 61, 17 La.App. 
465. 


60. Ark.—^Fidelity & Deposit Co. of 
Maryland v. Fraxier, 81 S.W.2d 915, 
190 Ark. 833. 

51. U.S.—Union Guaranty & Trust 
Co. V. Robinson, Ark., 79 F. 420, 24 
C.C.A. 660. 

sa Ark.—^McCulloch v. Mutual Re¬ 
serve Fund Life Ass'n, 93 S.W. 62, 
78 Ark. 32. 

sa U.S.—^Union Guaranty & Trust 
Co. V. Robinson, Ark., 79 F. 420, 24 
C.C.A. 660. 

64. Ark.—Southwestern Surety Ins. 
Co. of Oklahoma v. Clay & Nowlin, 
165 S.W. 644, 112 Ark. 220. 

6a Pa.—Commonwealth v. Fry, IS 
Pa.Dlst. & Co. 306, 43 York Leg. 
Rec. 153. 

Tex.—Metropolitan Life Ins. Co. of 
New York v. Mann, 168 S.W.2d 212, 
140 Tex. 450. 

Wls.—State V. Freedy, 237 N.W. 92, 
206 Wis. 243. 

32 C.J. p 986 note 9. 

5a Tex.—^Metropolitan Life Ins. Co. 
of New York v. Mann, 168 S.W.2d 
212, 140 Tex. 450. 

57. Wis.—State v. Freedy, 237 N.W. 
92, 206 Wis. 243. 
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Where certain policyholders waive their rights 
to the company's reserve fund, the director of in¬ 
surance should permit the company in its annual 
report to reduce its liabilities by the amount waiv¬ 
ed.®^ 

§ 74. ——- Remedies for Noncompliance 
with Regulations 

The question of the proper state offleer to Institute 
proceedings against an Insurance company for failure to 
comply with statutory regulations Is dependent on con¬ 
stitutional or statutory provisions. If a company con¬ 
ducts the business of Insurance In violation of law, Its 
license may be revoked or it may be enjoined from con¬ 
ducting Its business In an unlawful manner. 

In accordance with constitutional or statutory 
provisions, the proceedings against an insurance 
company for failure or' refusal to comply with the 
statutory regulations may be limited in some ju¬ 
risdictions to an action by the attorney general and 
such action cannot be brought by any other per¬ 
son in other states suit may be brought by the 
state commissioner or superintendent of insur- 
ance.®<> The superintendent of insurance cannot, 
by virtue of his office, challenge the validity of the 
incorporation of a company except in respect of 
features of insurance or indemnity.®^ Unless re¬ 
quired by statute the director of insurance has no 
duty to conduct an investigation or hearing concern¬ 


ing the violation of insurance regulations at the 
request of a third party, but the matter is within 
his discretipn.®^ Under a statute which prohibits 
a judgment for an accounting except on an. appli¬ 
cation by the attorney general or by judgment cred¬ 
itors, no suit for an accounting is maintainable 
against an insurance company by a policyholder,®® 

Penalties for violation of regulations are consid¬ 
ered infra § 86. 

Revocation of certificate or license to do busi¬ 
ness. When permitted by statute the commission¬ 
er of insurance or other state insurance officer 
with similar powers may revoke or cancel the cer¬ 
tificate or license of an insurance company, or may 
institute proceedings for that purpose, where the 
business is conducted in violation of the law,®^ but 
he may do so only for the reasons designated by 
statute,®® and he must conform to the statute in 
all matters of procedure.®® In the absence of stat¬ 
utory authorization the state officer may revoke 
or cancel the license of a company for violation of 
regulations.®^ The insurance commissioner, if he 
finds that a company is not doing business proper¬ 
ly, may inform it as to what it must do to con¬ 
tinue in business and he need not institute pro¬ 
ceedings immediately to rescind its authorization to 
do business.®® 


58. Ill.—People ex rel. American 
Bankers Ins. Co. v. Palmer, 2 N. 
mZd 728, 863 Ill. 499, 106 A.L.R. 
447. 

68. Ind.—^Lowery v. State Life Ins. 

Co.. 64 K.B. 442, 163 Ind. 100. 

N.T.—Knickerbocker Inv. Co. v. 
Voorhees, 91 N.T.S. 816, 100 App. 
Dlv. 414, 14 N.T.Ann.Cas. 470. 
60 l Mo.—State ex rel. Lucas v. 
Blair. 144 S.W.2d 106, 346 Mo. 1017, 
certiorari denied Blair v. State of 
Missouri ex rel. Lucas. 61 S.Ct. 741, 
312 U.S. 700, 86 L.Ed. 1184—^tna 
Ins.. Co. V. O'Malley. 124 S.W.2d 
1164, 343 Mo. 1232. 

82 C.J. p 989 note 84. 

81. D.C.—Jordan v. Group Health 
Ass’n, 107 F.2d 289, 71 App.D.C. 88. 

68. Ill.—^American Surety Co. v. 
Jones, 61 2Sr.E.2d 122, 384 111. 222, 
•affirming 44 N.E.2d 762, 316 Ill. 
App. 197. 

63. N.T.—GreetC v. Equitable Life 
Assur. Soc., 54 N.E. 712, 160 K. 
T. 19, 78 Am.S.H. 669, 46 L.R.A. 
288. 

32 C.J. p 989 note 86. 

Suit for relief not within prohlhl* 
tlon 

If a complaint does* not ask the 
barred relief, and If, on the facta al¬ 
leged, a recovery may perhaps be 
had without a resort to' tke pro¬ 


hibited judgments, decrees, or or¬ 
ders, It la not demurrable; and, al¬ 
though a prohibited judgment, decree, 
or order Is a possibility as the case 
develops, the complaint Is hot de¬ 
murrable, If the barred relief may 
of necessity never follow or be de¬ 
manded, and a case is alleged for re¬ 
lief which is wholly different.— 
Young V. Equitable Life Assur. Soc., 
99 N.T.S. 446. 49 Mlsc. 347. affirmed 
101 N.T.S. 1150, 116 App.Div. 911. 

64. Mass.—^In re Opinion of the Jus¬ 
tices. 147 N.E. 681, 251 Mass. 569. 

Mont.—State ex rel. Pearl Assur. 
Co. V. Holmes, 124 P.2d 700, 118 
Mont 144. 

Neb.—Clark v. Lincoln Liberty Life 
Ins. Co., 296 N.W. 449, 139 Neb. 
66 . 

Okl.—^Bankers Union Life Ins. Co. v. 

Read. 77 P.2d 26. 182 Okl. 108. 

82 C.J. p 987 note 29. 

Pallnre to pay license fee 
Mont—State ex rel. Pearl Assur. Co. 
V. Holmes. 124 P.2d 700, 118 Mont 
144. 

Snspesislon of license for charging Il¬ 
legal rates 

Wash.—Continental Ins. Co. v. Fish- 
back, 282 P. 44, 164 Wash 269. 

65. Miss.—State ex ret Rice v. 
Hartman, 176 So. 629, 179 Miss. 
684. ' > 

Mont.—State ex rel. Monarch Fire 
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Ins. Co. V. Holmes, 124 P.2d 994, 
113 Mont 803. 

32 C.J. p 987 note 80, 

68. Mont.—State ex rel. Pearl As- 
sur. Co. V. Holmes, 124 P.2d 700, 
118 Mont 144. 

Notlfloatloa 

(1) Commissioner, suspending li¬ 
cense of insurance company for Is¬ 
suing policies at Inadequate premium 
rate, must. In compliance with the 
statute, notify company ten days be¬ 
fore revocation.—Continental Ins. 
Co. V. Flshback, 282 P. 44. 164 Wash. 
269. 

(2) Statutes permitting commis¬ 
sioner to suspend license of Insur¬ 
ance company on ten days' notice for 
cutting rates were held not Invalid, 
as providing insufficient opportunity 
for hearing.—Continental Ins. Co. v. 
Flshback, supra. 

Requisites and suillolenoy of order to 
show cause 

Mont.—State ex rel. Monarch Fire 
Ins. Co. V. Holmes, 124 P.2d 994, 
118 Mont. 303. 

67. D.C.—Hutchins Mut. Ins. Co. of 
District of Columbia v. Hazen, 105 
F.2d 63. 70 APP.D.C. 174. 

68. Ky.—Quinn v. Kenton & Camp¬ 
bell Benevolent & Burial Ass’n, 
299< S.W. 989, 221 Ky. 750. 
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While an appeal from an order revoking a li¬ 
cense is pending, the insurance commissioner loses 
jurisdiction to do anything further in the matter, 
and the execution of the order is automatically 
stayed.®® 

Injunction, The state, acting through the proper 
officer in accordance with the provisions of the stat¬ 
utes, may sue to enjoin a company from transacting 
the business of insurance in violation of law,^® and 
accordingly the state may properly sue to enjoin an 
insurance company from charging excessive rates 
and from canceling policies for which the exces¬ 
sive rates were not paid-^i Where the insurance 
commissioner has revoked an insurance company’s 
license for a reason not authorized by statute, he is 
not entitled to an injunction to restrain the company 
from continuing in business without a license.72 

Efnployment and compensation of attorneys. The 
superintendent of insurance, although permitted by 
statute to institute proceedings against an insur¬ 
ance company for violation of state regulations, 
may not employ any counsel other than the attor¬ 
ney general where the constitution vests the en¬ 
forcement of regulations in the attorney general,*^® 
for the statute may confer powers on the superin¬ 
tendent of insurance but it may not transfer to the 
superintendent duties of the attorney general which 
are fixed by the constitution.^^ In the absence of 


§ 75 

constitutional restrictions the superintendent of in¬ 
surance, when permitted by statute, may employ an 
attorney other than the attorney general to repre¬ 
sent him for the purpose of enforcing the insur¬ 
ance laws,^® and, accordingly, he may employ an 
attorney to represent him in litigation to recover 
excess premiums collected by insurer from policy¬ 
holders pending review of a rate order promulgated 
by him.76 The method of payment of the attor¬ 
ney as specified by statute becomes a part of the 
contract of employment,“^7 and his compensation 
may be paid only as any other expense of the in¬ 
surance department*^® Where special assistant at- 
torneys-general have been appointed by the gov¬ 
ernor to bring the suit on behalf of the insurance 
commissioner, the attorney-general or any of his 
regular assistants may subsequently appear and sign 
the pleadings at any stage of the litigation.*^® 

§ 75. Foreign Companies 

A state has power to exclude foreign Insurance com. 
panfes or to prescribe the. conditions on which they may 
transact business within its borders; In the exercise of 
such powers the state may not Interfere with contracts 
made outside the state. 

The state has power either wholly to exclude a 
foreign insurance company from doing business 
within its limits or to impose on the company such 
terms and conditions as it may deem proper as a 


69. Mont.—state ez rel. Pearl Aa- 
sur. Co. V. Holmes, 124 P.2d 700, 
113 Mont. 144. 

70. Ga.—Benevolent Burial Ass'n v. 
Harrison, 181 S.E. 829, 181 Ga. 
230. 

Mass.—In re Opinion of the Justices, 
147 N.E. 681, 251 Mass. 669. 
Interveiition la. sail; for tajaaotlon 
In suit by insurance commissioner 
to enjoin defendants from conductinsr 
insurance business under guise of 
selling funeral service contracts, al¬ 
lowing other funeral directors to in¬ 
tervene as parties plaintifC was er^ 
ror, but harmless.—Clark v. Harrison, 
184 S.£. 620, 182 Ga. '56. 

JLpplloabmty of reoelysrslilp statute 
A statute requiring fulfillment of 
prescribed conditions before insur¬ 
ance company can be placed in hands 
of receiver is inapplicable to suit by 
insurance commissioner to enjoin 
company chartered by superior court 
from conducting Insurance business 
without being chartered as insurance 
company.—^Benevolent Burial Ass'n 
V. Harrison, 181 S.E. 829, 181 Ga. 
230. 

Evldenoe hold to Justify Interlocutory 
injunction 

Ga.—South Georgia Funeral Homes 
V. Harrison, 184 S.E. 875, 182 Ga. 
60—Clark v. Harrison, 184 S.B. 620, 


182 GfiL 56—^Benevolent Burial 
Ass'n V. Harrison, 181 S.E. 829, 181 
Ga. 230. 

71. Kan.—State v. National Indus¬ 
trial Ins. Co., 263 P. 1060, 125 Kan. 
119. 

Proceedings to recover excess pre¬ 
miums collected pending review of 
rate order see supra § 60 b. 

7a Miss.—State ez rel. Rice v. 
Hartmsji, 176 So. 529, 179 Miss. 
634. 

73. Ill.—^Fergus v. Russel, 110 N.E. 
130, 270 Ill. 304, Ann.Cas.l916B 
1120 . 

74k IlL—^Fergus v. Russel, supra. 
Ijegislative appropriation for legal 
services hdld invalid 
Ill.—^Fergus v. Russel, supra 

76. Mo.—^^tna Ins. Co. v, O'Malley, 
124 S.W.2d 1164, 343 Mo. 1232. 
inherent power to hire attorneys 
The superintendent of state insur¬ 
ance department does not have In¬ 
herent power to employ attorneys to 
assist in enforcing insurance laws, 
where the legislature has enacted a 
statute conferring such power on 
superintendent, and defining manner 
in which he must exercise it.—State 
ez rel. Lucas v. Blair, 144 S.W.2d 
106, 346 Mo. 1017, certiorari denied 
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Blair v. State of Missouri ez rel. 
Lucas, 61 S.Ct. 741, 312 U.S. 700, 85 
L.Ed. 1134. 

76. ' Mo.—.®tna Ins. Co. v. O'Malley, 
124 S.'W,2d 1164, 348 Mo. 1232. 

77. Mo.—State ez rel. Lucas v. 
Blair, 144 S.W.2d 106, 346 Mo. 1017, 
certiorari denied Blair v. State of 
Missouri ez rel. Lucas, 61 S.Ct 741, 
812 U.S. 700. 85 L.Ed. 1184. 

Liability of excess premium fund 
collected pending review of rate or¬ 
der see supra S 60 b. 

76. Mo.—^tna Ins. Co. v. O'Malley. 
124 S.W.2d 1164, 348 Mo. 1232— 
State ex rel. Carwood Realty Co. 
V. Dinwiddle, 122 S.W.2d 912, 343 
Mo. 592. 

Dlstinotlon betweesi cnzreiLt 
emergency expenses 
The statute providing methods by 
which expenses of state insurance de¬ 
partment must be paid cannot be in¬ 
terpreted as making a distinction be¬ 
tween “current” expenses and “emer¬ 
gency” expenses.—State ez rel. Lucas 
V. Blair, 144 S.W.2d 106, 346 Mo. 1017, 
certiorari denied Blair v. State of 
Missouri ez rel. Lucas. 61 S.Ct 741, 
312 U.S. 700, 85 L.Ed. 1134. 

79. Ga.—Clark v. Harrison, 184 S. 
E. 620, 182 Ga. 66. 
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condition precedent to its right to do business with¬ 
in the state.*o While it has been broadly stated 
that the power of the state to impose conditions on 
which a foreign insurance company may be permit¬ 
ted to do business within its borders is not subject 
to constitutional limitations, and that it has un¬ 
doubted power to exclude, restrict, or regulate for¬ 
eign corporations seeking to do business in the 
state,8i the right of the state to exclude a foreign 
insurance company altogether may not be used as 
a means of accomplishing results beyond the state's 
constitutional power,^^ and a state may not impose 
conditions requiring the foreign insurance company 
to relinquish any of its constitutional rights.83 
Even where the foreign insurance company has 
complied with the laws of the state in respect of 
doing business therein, its subjection to the power 
of the state to this extent does not confer power on 


the state to regulate or interfere with what the 
company does outside the state,and the state can¬ 
not forbid contracts of insurance relating to risks 
within its limits from being made between a citi¬ 
zen and a corporation in another state,85 or inter¬ 
fere with insurance contracts made outside the 
state,88 and statutes regulating the conduct of busi¬ 
ness by foreign insurance companies are ordinarily 
construed as inapplicable to business transacted by 
them in another state.87 A state is not, however, 
without power to pass statutes regulating matters 
within the state of foreign companies licensed by 
it, even though such regulations affect the produc¬ 
tion of out of state contracts issued by such com¬ 
panies,88 and it may change the conditions of ad¬ 
mission at any time for the future.89 While for¬ 
eign companies, however, may enter a state to do 
business only by permission of the state, and sub- 


80. XJ.S.—^Bothwell v. Buckbee- 

Mears Co.. 48 S.Ct. 124. 276 U.S. 
274. 72 L..Bd. 277, afflrmlngr 211 
N.W. 478, 169 Minn. 616, certiorari 
granted 47 S.Ct. 460, 278 U.'S. 689, 
71 Li.Ed, 842—^Metropolitan Casual¬ 
ty Ins. Co. of New York v. Brown¬ 
ell, C.C.A.Ind., 68 F.2d 481, certio¬ 
rari gra^ted 64 S.Ct. 780, 292 U.S. 
620, 78 li.£ld. 1477, affirmed 66 S. 
Ct 688, 294 U.S. 680, 79 L.EJd. 1070, 
rehearing denied 66 S.Ct. 647, 296 
U.S. 767, 79 L..Kd. 1708—New Eng¬ 
land Mut. Life Ins. Co. of Boston. 
Mass., V. Olln, C.C.A.Ind., 114 F.2d 
131, certiorari denied Olln v. New 
England Mut. Life Ins. Co. of Bos¬ 
ton. Mass., 61 S.Ct. 612. 312 U.S. 
686, 85 L.Ed. 1128—Palmetto Fire 
Ins. Co. V. Beha, D.C,N.Y., 18 F.2d 
600. 

Ala.—Fidelity & Deposit Co. of Mary¬ 
land V. Groodwyn, 163 So. 341, 346, 
281 Ala. 44, citing Corpus Juris. 

Ariz.—^Employers' Liability Assur, 
Corporation v. Frost, 62 P.2d 320, 
48 Arlz. 402, 107 A.L.R. 1413. 

Ill.—Pacific Mut. Life Ins. Co. of 
California v. Lowe, 188 N.B. 486, 
854 Ill. 398, 91.A.L.R. 788. 

Iowa.—^Dlxon v. Northwestern Nat. 
Life Ins. Co., 179 N.W. 886, 189 
Iowa 1268. 

N.J.—^Rybasack v. Travelers Ins. Co., 
190 A. 808, 16 N.J.Misc. 266. 

N.Y.—^People ex rel. Kirkman v. Van 
Amrlnge, ,194 N.E. 764, 266 N.Y. 
277, reversing 274 N.Y.S. 1014, 242 
App.Div. 768. 

Ohio.—^Tltle Guaranty & Trust Co. v. 
McAllister, 200 N.B. 831, ISO Ohio 
St. 637. 

Wis.—^Lutheran Mut. Life Ins. Co. v. 
State, 9 N.W.2d 82, 242 Wls. 698— 
New York Life Ins. Co. v. State, 
211 N.W. 288, 192 Wls. 404, dissent¬ 
ing opinion 212 N.W. 801, 192 Wls. 
404, error dismissed Mutual Life 
Ins. Co. of New York v. State of 


Wisconsin, 48 S.Ct. 828. 276 U.S. 
602, 72 L.Ed. 726. 

32 C.J. p 989 note 89. 

The purpose of staitutes regulat¬ 
ing foreign Insurance companies .do¬ 
ing business within the state Is to 
protect the citizens of such state by 
giving them the same rights that 
they have when dealing with a do¬ 
mestic Insurance company.—^Fields v., 
Eduitable Life Assur. Soc. of U. S., 
Mo.App., 118 S.W.2d 621. 
foreign oorporatlou within rule 
An Insurance company created by 
act of congress while congress was 
acting as the legislature of the Dis¬ 
trict of Columbia is a “foreign cor¬ 
poration" within the meaning of a 
state statute.—^Daly v. National Life 
Ins. Co., 64 Ind. 1. 

81. Or.—^Herbrlng v. Lee, 269 P. 
236, 126 Or. 588, 60 A.L.R. 1166, 
affirmed 50 S.Ct. 49, 280 U.S. Ill, 
74 L.Bd. 217, 64 A.L.R 1430. 

8S. U.S.—Palmetto Fire Ins, Co. v. 
Conn, 47 S.Ct. 88, 272 U.S. 296, 71 
L.Ed. 243, affirming, D.C.Ohio, 9 
F.2d 202, D.aWis., Chrysler Sales 
Corporation v. Smith, 9 F.2d 666, 
and, D.C.Me., Chrysler Sales Cor¬ 
poration V. Spencer, 9 F.2d 674. 
N.Y.—Factory Mut. Liability Ins. Co. 
of America of Providence, R. I., 
V. Behan, 263 N.Y.S, 662, 283 App. 
Dlv. 614, appeal dismissed Factory 
Mut. Liability Ins. Co. of America 
V. Van Schalck, 182 N.E. 186, 269 
N.Y.S. 71. 

83. Ariz.—^Employers’ Liability As¬ 
sur. Corporation v. Frost, 62 P.2d 
320, 48 Ariz. 402, 107 A.L.R. 1418. 
Coudltlonji applicable to all persons 
A foreign Insurance company’s 
constitutional rights are not Inters 
fered with by refusal of a license, 
where the company Is only required, 

558 


in order to obtain a license, to do 
what every other corporation, domes¬ 
tic or foreign, and every other per¬ 
son or association seeking to do a 
like business, is required to do.— 
State Farm Mut. Automobile Ins. 
Co. V. Duel, 12 N.W.2d 696, 244 Wls. 
429. 

U.S.—MacGregor v. State Mut. 
/ Life Assur. Co., C.C.A.Mlch., 119 
P.2d 148—Springfield Fire & Ma¬ 
rine Ins. Co. V, Holmes, D.C.Mont., 
32 F.Supp. 964, reversed on other 
grounds Holmes v. Springfield Fire 
& Marine Ins. Co., 61 S.Ct. 19, 311 
U.S. 606, 86 L.Ed. 384, rehearing 
denied 61 S.Ct 129, 811 U.S. 726. 
85 L.Ed. 473. 

85. U.S.—^Palmetto Fire Ins. Co. v. 
Beha, D.C.N.Y., 13 F.2d 600. 

32 C.jr. p 990 note 91. 

86. N.J.—Rybasack v. Travelers Ins. 
Co., 190 A. 308, 15 N.J.Mlsa 266. 

Attempt to oontzol type of oontreot 
Refusal to permit foreign Insur¬ 
ance company to transact business 
In state because of Issuance of non¬ 
assessable policies In other states 
was held violative of company’s con¬ 
stitutional rights.—^Factory Mut, Lia¬ 
bility Ins. Co. of America of Provi¬ 
dence, R. I. V. Behan. 253 N.Y.S. 662, 
288 App.Div. 614, appeal dismissed 
Factory Mut Liability Ins. Co. of 
American v. Van Schalck, 182 N.B. 
186, 269 N.Y.S. 71. 

87. Ky.—^Federal Materials Co. v. 
Wllllams-Detwiler Co., 84 S.W.2d 
8, 260 Ky. 162. 

88. U.S.—Osborne v. Ozlln, D.C.Va., 
29 F.Supp. 71, affirmed Osborn v. 
Ozlln, 60 S.Ct. 758, 810 U.S. 68, 84 
L.Bd. 1074. 

89. U.S.—^Philadelphia Fire Ass’n v. 
New York. N.Y., 7 S.Ct 108. 119 
U.S. no, 30 LuEd. 842. 
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ject to such regulations and conditions as it may see 
fit to impose, yet, where they have complied with 
all such conditions, and under license from the state 
have expended money in establishing agencies and 
in advertising and building up a business, they have 
the right to challenge the validity of statutes sub¬ 
sequently enacted which affect their business and 
interests equally with those of domestic compa¬ 
nies.®® 

The statutes subjecting foreign companies to spe¬ 
cific regulations are frequently so drawn as express¬ 
ly or by implication to exempt imincorporated mu- 
tuaj associations, beneficial societies, and assess¬ 
ment companies from their provisions and stat¬ 
utes regulating the doing of business by certain 
classes of foreign companies are to be construed 
as permitting other foreign companies to do busi¬ 
ness without restrictions other than those applica¬ 
ble to the business in general.®^ 


§ 75 

A foreign insurance company may transact its 
business within the limits of a state unless prohibit¬ 
ed by some statutory regulation;®® but as a mat¬ 
ter neither of comity,®^ nor of right,®® may a for¬ 
eign insurance company transact business in the 
state without compliance with governing regula¬ 
tions. If there are specific provisions as to foreign 
companies, such companies may do business in the 
state only on compliance with such conditions.®® 
Conversely on compliance with the laws of a state 
a foreign company is entitled to carry on business 
in that state,®7 although its charter authorizes oth¬ 
er business than insurance,®® but it may do only 
such business as is authorized under the statutes 
and policy of the state;®® as long as it engages in 
the insurance business under license from the state, 
the foreign company must accept fully and without 
reservation all the obligations and burdens imposed 
by the law of the state,^ and its contracts within the 


90u TJ.S.—^Niagara Fire Ins. Co. v. i 
Cornell, C.C.Neb.. 110 F. 816. | 

Bate olianges 

Forelgrn Insurance corporations do- | 
Ing business on compliance with 
state Insurance laws were not pre¬ 
vented from contesting construction 
of superintendent of Insurance and 
Attorney-General of statutes relative 
to rate changes and review of super- j 
Intendenfs orders thereon.—State ex 
inf. McKlttrlck v. American Colony 
Ins. Co.. 80 S.W.2d 876. 8S6 Mo. 406. 

91. Ala.—^Hoadley v. Purlfoy. 18 So. 
220, 107 Ala. 276. 30 L.R.A. 851. 

32 C.J. p 991 note 6. 

92. Ind.—Daly v. National D. Ins. 
Co.. 64 Ind. 1. 

Mont.—State v. Rotwitt. 41 P. 1004, 
17 Mont. 41. 

93. N.H.—U. S. Fidelity & Guaranty 
Co. V. Llnehan. 68 A. 956. 73 N.]^ 
41. 

82 C.X p 990 note 94. 

Burglary Insnranoe 
N.H.—U. S. Fidelity & Guaranty Co. 
V. Llnehan, supra. 

94. Ill.—People v. New York Title & 
Mortgage Co.. 178 N.F. 661. 846 

- 111 . 278 . 

R.I.—^People V. New York Title & 
Mortgage Co.. 178 N.F. 661. 846 Ill. 
278. 

85. Arlz.—^Employers* Liability As- 
sur. Corporation v. Frost, 62 P.2d 
820, 48 Arlz. 402, 107 A.L.R. 1413. 
Ill.—^Hartllep Transit Co., for use 
of Snow V. Central Mutual Ins. Co.. 
5 N.E.2d 879. 288 Ill.App. 140. 
Iowa.—State ex rel. Mitchell v. Na¬ 
tional Life Ins. Co. of XT. S.. 275 
N.W. 26. 228 Iowa 1301. 

82 C.J. p 990 note 95. 

96. Arlz.—^Employers* Liability As- 
Bur. Corporation v. Frost, 62 P.2d 
820. 48 Arlz. 402. 107 A.L.R. 1418. 


HI.—^Prudential Ins. Co. of America 
V. Rlchman, 11 N.E.2d 126, trans¬ 
ferred, see 4 N.E.2d 76, 364 Ill. 
234. 

R.I.—Sisson V. Prata Undertaking 
Co.. 141 A. 76, 49 R.I. 132. 

32 C.J. p 991 note 98. 

Credit insiiraaoa 

Mass.—Claflin v. U. S. Credit Sys¬ 
tem Co.. 43 N.E. 298, 165 Mass. 501. 
62 Am.S.B. 528. 

97. Cal.—Samson r. State, 130 P. 
2d 452, 66 Cal.App.2d 194. 

32 C.J. p 991 note 8. 

Collateral attack by state 
Where state Insurance board is¬ 
sued a license to each of two for¬ 
eign fire Insurers to do business In 
the state, and thereby recognized 
the separate corporate entity of each, 
it could not, under Its power to reg¬ 
ulate policies that Insurers might 
Issue, collaterally attack and disre¬ 
gard the corporate entitles of the 
two Insurers, treat them as one com¬ 
pany, and prevent the two from Is¬ 
suing different kinds of policies, one 
a participating policy and one a non- 
participating policy.^—General Ins. 
Co. of America v. State Ins. Board, 
118 P.2d 392, 189 Okl. 524. 137 A.L.R. 
1026. 

98. N.H.—^U. S. Fidelity & Guaranty 
Co. V. Llnehan. 47 A. 611, 70 N.EL 
'896. 

99. Mich.—^American Auto Ins. Co. 

V. Insurance Commissioner, 140 N. 

W. 667, 174 Mich. 296. 

32 C.J. p 991 note 9. 

EnforoemeiLt of mortgage 

(1) A foreign Insurance company 
authorized to do an insurance busi¬ 
ness in the state may, as a neces¬ 
sary incident to its Insurance busi¬ 
ness, make and enforce mortgage 
loans. 


U.S.—^Metropolitan Life Ins. Co. v. 
Whltestone Management Co., C.C. 
A.I11.. 77 F.2d 265, affirming, D. 
C., 8 F.Supp. 616. certiorari de¬ 
nied Drake v. Metropolitan Life 
Ins. Co., 56 S.Ct. 155, 296 U.S. 632. 
80 L.Ed. 449, rehearing denied 66 
S.Ct 246, 296 U.S. 664, 80 L.Ed. 

“ 478. and 56 S.Ct. 247, 296 U.S. 
682. 80 L.Ed. 473. 

Ill.—^Prudential Ins. Co. of America 
V. Rlchman, 11 N.B.2d 126, trans¬ 
ferred, see 4 N.E.2d 76, 864 Ill. 
234. 

Okl.—^Miller v. Prudential Ins. Co. of 
America. 71 P.2d 462, 180 Okl. 555 
—Central Life Assur. Soc. v. Tiger. 
67 P.2d 1182, 177 OkL 108—Carlin 
V. Prudential Ins. Co. of America, 
52 P.2d 721, 176 Okl. 898. 

(2) Foreign Insurance company au¬ 
thorized to transact life insurance 
business in state could not be denied 
access to courts in actions to fore¬ 
close mortgages executed by citizens 
of state, since investment of funds 
in mortgages is integral part of life 
Insurance business.—Central Life As¬ 
sur. Soc. V. Tiger, supra. 

Automobile Ixurnrauoe 
Iowa.—American Fidelity Co. v. 
Bleakley, 188 N.W. 608, 157 Iowa 
442. 

Mich.—American Auto Ins. Co. v. In¬ 
surance Commissioner, 140 N.W. 
557, 174 Mich. 295. 

1. Mass.—^Factory Mut. Liability 
Ins. Co. of America v. Justices of 
Superior Court, 16 N.E.2d 38, 800 
Mass. 513. 

Ck>mpulsory motor vehible liability 
iusuraaioe 

Mass.—^Factory Mut Liability Ins. 
Co. of America v. Justices of Su¬ 
perior Court, supra. 
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state are subject to the laws of such state.2 Con¬ 
tracts made during- the period the company is au¬ 
thorized to do business need not be limited to that 
period.8 In the absence of statutes relating there¬ 
to,^ compliance with the prescribed conditions does 
not make the foreign company a domestic compa¬ 
ny,^ although it may be deemed a domestic corpo¬ 
ration for most legal purposes.® 

Discrimination. The state has power, although 
not unlimited, to require foreigpi companies to ac¬ 
cept conditions different from those imposed on 
domestic corporations,*^ and to prescribe conditions 
for foreign insurance companies different from 
those prescribed for foreign corporations engaged 
in other lines of business.® Also, under some con¬ 
stitutional or statutory provisions, foreign compa¬ 
nies are not allowed to exercise or enjoy within 
the state greater rights or privileges than those pos¬ 
sessed or enjoyed by domestic companies.® In ac¬ 
cordance with the rule that a foreign corporation 
admitted by the state is entitled to the equal pro¬ 
tection of the law, as discussed in Constitutional 
Law § S04, a statute regulating title insurance poli¬ 
cies and premiums and treating foreign and domes¬ 
tic corporations alike is valid.^® The rule that a 
foreign corporation will not be allowed to do busi¬ 
ness in the state on more favorable conditions than 
those prescribed for domestic corporations does not 
apply where the restrictions placed on a foreign 
title company by the statutes are as great as the 
restrictions placed on local title guaranty compa- 
nies.ii Such a constitutional provision does not 


prevent a foreign corporation with power to write 
both fire and automobile insurance from writing 
only one kind of insurance within the state.^® 

Discretion of state officer. The superintendent of 
insurance of a state is by the nature of his duties 
vested with a sound discretion in dealing with for¬ 
eign insurance companies,i® and is answerable to 
no one in the exercise of such discretion except for 
abuse thereof.!^ 

§76. - Retaliatory Legislation 

Retaliatory statutes are those designed to protect 
domestic Insurance companies from Impositions which 
might be put on them by other states. Such statutes are 
to be strictly construed. 

A state has power to protect its own domestic inr 
surance companies doing business in other states 
from burdens, prohibitions, and limitations placed 
on them,15 and in some states statutes of a retalia¬ 
tory nature have been enacted, which provide, in 
effect, that foreign companies shall be subject to 
the same restrictions, burdens, penalties, etc., as 
are imposed by the state of their creation on com¬ 
panies of the state enacting the statutes.!® Such 
statutes are a complete and absolute expression of 
the legislative will, and although their operation 
depends on the contingency of legislative action in 
other states, they are not thereby rendered uncon- 
stitutional.!*^ Although the contrary view has been 
taken,!® ordinarily these statutes are upheld against 
the objection that they violate constitutional pro¬ 
visions against unequal taxation.!® 


8. N.Y.—Bradford v. Utica Mut. Ins. 
Co., 39 N.T.S.2d 810, 179 Mlsc, 
919. 

ITotloa of laws 

A foreign company is bound at its 
peril to take notice of express pro¬ 
visions of law stating the terms on 
which it will be permitted to do 
business in the state.—^Hartford Fire 
Ins. Co. V. State. 9 Kan. 210. 

3. N.T.—^American Fidelity Co. v. 
Leahy. 178 N.Y.'S. 611, 189 App. 
Div. 242. 

4 . N.C.—^Layden v. Endowment 
Rank K. P. W., 89 S.B. 47, 128 N. 
C. 646. 

5. S.C.—Clark v. Mutual Reserve 
Fund Life Ass'n, 14 App.D.C. 164, 
43 L.R.A. 890. 

& N.Y.—Standard Marine Ins. Co. 
V. Verity, 276 N.Y.S. 801, 243 App. 
Div. 689. 

Foreign company as “resident*’ of 
state witbin meaning of general in¬ 
surance regulations see. infra § 77. 

As parties to aotlons 
N.Y.—Standard Marine Ins. Co. v. 
Verity, supra. 


7. U.S.—National Union Fire Ins. 
Co. v. Wanberg. N.D., 43 S.Ct 32, 
260 U.S. 71, 67 L-Bd. 136. 

8. Wls.—State v. Fowler, 220 N.W. 
634, 196 Wis. 461, .followed in 220 
N.W. 688, 196 Wis. 463. 

9. Mont.—State v. Porter, 294 P. 
363, 88 Mont. 847. 

Valnooiporated companies 
' Where domestic companies are 
prohibited from doing an insurance 
business unless incorporated, a for¬ 
eign unincorporated company may 
not be authorized to do business 
within the state.—^Intermountain 

Lloyds V. Dlefendorf, 6 P.2d 730, 61 
Idaho 304. 

10. U.S.—Now York Title & Mort¬ 
gage Co. V. Tarver. D.C.Tex., 51 F. 
2d 684, affirmed 62 S.Ct. 818, 286 U. 
S. 624, 76 L.Bd. 922. 

11. N.Y.—People v. New York Title 
& Mortgage Co., 178 N.E. 661, 346 
Ill. 278. 

12. Ky.—^Allin v- American Indeni- 
nity Co., S.W.2d 44. 246 Ky. 896. 

13. Ohio.—State ex rel. Allstate Ins. 
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Co. V. Bowen. 199 N.B. 856, 180 
Ohio St. 347. 

14. Ohio.—State ex rel. Allstate Ins. 
Co. V. Bowen, supra. 

16. U.S.—^Home Indemnity Co. of 
New York v. O’Brien, C.C.A.MIch., 
104 F.2d 413. 

Kan.—^Employers Casualty Co. 
V. Hobbs, 89 P.2d 928,’ 924, 149 
Kan. 774, citing Corpus Jtuls. 

Ky.—^Llfe & Casualty Ins. Co. of 
Tennessee v. Coleman, 25 S.W.2d 
748, 283 Ky. 360. 

Wash.—^Pacific Mutual Life Ins. Co. 
of California v. State. 296 P. 813. 
816, 161 Wash. 135, citing Ooipiu 
JTuls. 

82 C.J. p 991 note 11. 

17. Ill.—^Home Ins. Co. v. Swlgert, 
104 Ill. 658. 

Kan.—^Phoenix Ins. Co. v. Welch, 29 
Kan. 672. 

18. Ala.—State v. Firemen's Fund 
Ins. Co., 134 So. 858. 228 Ala. 134, 
77 A.L.R. 1486—Clark v. Mobile. 
67 Ala. 217. 

19. Ill.—Paciflc Mut. Life Ins. Co. 
of California V. Lowe. 188 N.B. 486. 
354 UL 898, 91 A.L.R. 788. 
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The purpose of such laws is to protect domestic 
insurance companies from impositions which might 
be put on them by other states,20 and they are not 
deemed in any essential sense to be revenue meas- 
ures.2i While they are called ‘'retaliatory** stat¬ 
utes, their true object is one of comity and they 
are designed to create substantial equality of bur¬ 
dens in respect of foreign and domestic insurance 
companies.22 In the construction of retaliatory 
statutes of this character, although the legislative 
intent is to be ascertained and regarded,23 they 
must be strictly construed.24 

A retaliatory statute becomes operative on the en¬ 
actment by another state of a statute imposing ob¬ 
ligations or prohibitions on companies created in 
the former state, although there are no such compa¬ 
nies doing business in the latter state and the 
fact that for several years no case has arisen call¬ 
ing for the enforcement of such a retaliatgry stat¬ 
ute does not render the statute inoperative or af¬ 
fect its validity as a binding law.26 Where a re¬ 
taliatory statute is in force in a state, any condi¬ 
tions, obligations, or prohibitions imposed by the 


laws of another state on companies created in the 
former state and seeking to do business in the lat¬ 
ter, not found in the statute of the former state, 
will be treated as though found in so many words 
in such statute, and will be enforced accordingly.^^ 

Retaliatory legislation of this character is ap¬ 
plicable, even though the law of the foreign state 
would not in every instance work out higher taxes 
than that of the domestic state,28 and differences in 
time, of payment of taxes do not preclude applica¬ 
tion of such a statute.28 The time of payment un¬ 
der the foreign statute will, however, be considered 
in determining whether or not there is a discrimi¬ 
nation in rates as against the domestic companies 
doing business in the foreign state.80 Retaliatory 
tax statutes governing foreign insurance companies 
should be applied on the same basis or rate as the 
tax imposed by the laws of the foreign state,®! but 
the time of payment specified by the domestic law 
will control rather than that specified by the foreign 
law, as the time of payment provisions of the lat¬ 
ter will not be read into the former.®® Such stat¬ 
utes should be invoked only where inequitable dis- 


Wls.—New York Life Ins. Co. v. 
State, 211 N.W. 288. 192 Wis. 404. 
dissentinsT opinion, 212 N.W. 801, 
192 Wls. 404, error dismissed Mu¬ 
tual Life Ins. Co. of New York 
V. State of Wisconsin. 48 S.Ct 323. 
276 U.S. 602, 72 L.EId- 726. 

32 C.J. p 992 note 13. 

20. Ill.—Pacific Mut Life Ins. Co. 
of California v. Lowe, 188 N.E. 
486. 354 Ill. 398. 91 A.L.H. 788. 

Ky.—Life & Casualty Ins. Co. of 
Tennessee v. Coleman, 25 S.W.2d 
748, 283 Ky. 860. 

21. Wash.—^Pacific Mut. Life Ins. 
Co. of California v. State, 296 P. 
813, 161 Wash. 135. 

22. Kan.—^Employers Casualty Co. v. 
Hobbs. 107 P.2d 715, 152 Kan. 815. 

23. Ill.—Pacific Mut. Life Ins. Co. 
of California v. Lowe, 188 N.E. 436. 
854 Ill. 898. 91 A.L.R. 788. 

24. m. —Pacific Mut. Life Ins. Co. j 
of California v. Lowe,'supra. 

Ky.—^Life & Casualty Ins. Co. of 
Tennessee v. Coleman. 25 S.W.2d 
748, 283 Ky. 850. 

Wash.—^Pacific Mut. Life Ins. Co. of 
California v. State, 296 P. 813. 161 
Wash. 185. 

82 C.J. p 992 note 18. 

25. Ill.—Germania Ins. Co. y. Swi- 
gert. 21 N.E. 530. 128 Ill. 287. 4 
L.R.A. 478. 

82 C.J. p 992 note 15. 

2& Ill.—^Home Ins. Co. v. Swigert, 
104 Ill. 663. 

27. Md.—Talbott v. Fidelity & Cas- 

44C.JJS,-36 


ualty Co., 22 A. 395, 74 Md. 536. 13 
L.R.A. 584. 

28. in.— Union Cent. Life Ins. Co. v. 
Lowe, 182 N.E. 611, 349 Ill. 464. 

Olsconnt not allowabls 
Under a strict construction of the 
Insurance Retaliatory Tax Act, in¬ 
surance commissioner cannot allow 
discount to a foreign company by 
reason of fact that under law of 
the state where it was formed such 
company could pay in two install¬ 
ments, and the department of trade 
and commerce has no discretion.— 
Pacific Mut Life Ins. Co. of Califor¬ 
nia V. Lowe, 188 N.E. 436, 854 IlL 
398, 91 AL.R. 788, 

29. Ill.—^Union Cent Life Ins, Co. 
V. Lowe, 182 N.E. 611, 849 Ill. 
464. 

Bsyment in advance 
Fact that under laws of state, in 
which foreign insurer was incorpo¬ 
rated, privilege tax was payable at 
end of year was held not to render 
inapplicable local retaliatory statute 
requiring payment in advance.—^Un¬ 
ion Cent Life Ins. Co. v. Lowe, su¬ 
pra. 

30. Wash.—^Pacific Mut Life Ins. 
Co. of California v. State, 296 P. 
813. 161 Wash. 136. 

81. IlL—Pacific Mut. Life Ins. Co. of 
California v. Lowe, 188 N.E. 486, 
854 Ill. 898, 91 A.L.R. 788.. 

Wls.—New York Life Ins. Co. v. 

State. 211 N.W, 288, 192 Wls. 404, 
■ dissenting opinion 212 N.W. 801. 
192 Wls. 404, error dismissed Mu- 
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tual Life Ins. Co. of New York v. 

State of Wisconsin, 48 S.Ct. 323. 

276 U.S. 602, 72 L.Bd. 726. 

IVEetbod of ooxnpntatlon 

(1) Generally.—Employers Casual¬ 
ty Co. V. Hobbs. 89 P.2d 928, 149 
Kan. 774. 

(2) Municipal taxes paid by for¬ 
eign Insurance company are to, be 
considered as part of aggregate tax¬ 
es paid within state in construing 
retaliatory law.—^Llfe & Casualty 
Ins. Co. of Tennessee v. Coleman, 26 
S.W.2d 748, 288 Ky. 350. 

Credits 

An excise tax paid to city of New 
York by foreign insurance company 
for privilege of conducting Its busi¬ 
ness was deductible, as tax imposed 
by “laws of state,” from amount 
payable by insurance company to 
state as retaliatory tax, since local 
laws authorizing excise tax were 
adopted in pursuance of enabling 
acts passed by legislature for a state 
purpose, public health and welfare, 
and city acted merely as agent of 
state in collecting such tax, but the 
amount paid by foreign insurance 
company as excise tax to City of 
New York for privilege of conducting 
its business during 1935 could not be 
deducted from retaliatory state tax 
for 1934.—John Hancock Mut. Life 
Ins. Co. of Boston, Mass., v. Fink, 
12 N.E.2d 629, 276 N.Y. 421, modify¬ 
ing 296 N.Y.S. 20, 261 App.Dlv. 8. 

32. IlL—Pacific Mut. Life Ina Co. 

of California v. Lowe, 188 N.E. 

436, 354 Ill. 398, 91 A.L.R. 788. 
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crimination against domestic companies operating 
in the foreign state is clearly established,and a 
foreign company will not be excluded from the state 
under its provisions unless it clearly appears that 
the effect of the foreign law in its practical admin¬ 
istration would be to exclude similar companies or¬ 
ganized under the laws of the state.®^ 

§ 77. -Application of General Insurance 

Laws and Regulations 

Qendrally foreign insurance companies doing busi¬ 
ness within a state are regarded as domiciled there and 
subject to the general laws governing insurance com¬ 
panies within such state. 

Broadly speaking foreign companies qualified to 
do business within a state are regarded as resi¬ 
dents thereof,36 and, if there are no special provi¬ 
sions as to foreign companies, such a company must 
comply with the general statutes of the state relat¬ 
ing to the insurance business,®® although foreign 
companies may, by way of comity, be allowed to 
transact business in the state without complying 
with the laws regulating the business of domestic 

companies.®^ 

The general rule is that, where a foreign insur¬ 


ance company has Sought and obtained the priv¬ 
ilege of carrying on its business in a state under 
regulations fixed by the statutes of the state, and 
has established a permanent general agency, and 
conducts its business in the state as a distinct or¬ 
ganization in the same manner as domestic corpo¬ 
rations, it will be regarded, as to the business trans¬ 
acted there, as domiciled, and is subject to the same 
obligations and liabilities as domestic corpora¬ 
tions,®® notwithstanding the company fails to do¬ 
mesticate there,®® and notwithstanding anything to 
the contrary in the policies,^® or in the charter of 
the foreign insurance company. Foreign insur¬ 
ance companies entering the state submit themselves 
not only to its statutes, but also to the interpreta¬ 
tion placed thereon by the courts of the state.^® 
Foreign insurance companies doing business with¬ 
in a state are not only subject to the burdens and 
liabilities imposed on domestic companies, as ex¬ 
plained' supra this section, but are also, it has been 
held, entitled to enjoy the permissive features of 
statutes regulating domestic companies.'*® 

Some regulations, however, are by their terms ap¬ 
plicable to domestic companies alone, and foreign 
companies are exempt from their operation,**4 and 


33. U.S.—Liberty Nat. Life Ins. Co. 
V. Read, D.C.Okl.. 24 F.Supp. 103. 

Wash.—^Pacific Mut. Life Ins. Co. of 
California v. State, 296 P. 813, 161 
Wash. 185. 

34. Ill.—^People v. New York Fidel¬ 
ity & Casualty Co., 88 N.F. 752, 153 
IlL 26, 26 L.R.A, 295. 

Minn.—State v. Fidelity & Casualty 
Ins. Co., 41 N.W. 108, 89 Minn. 688. 
86. Ala.—Smith v, Penn Mut Life 
Ins. Co., 14 So.2d 690, 244 Ala. 610. 

3a Ga.—Jalonick v. Greene County 
Oil Co., 66 S.E. 816, 7 Ga.App. 
809. 

Ky.—^Metropolitan Life Ins. Co. v. 

Clay, 164 S.W. 968, 168 Ky. 192. 
32 C.J. p 991 note 96—37 C.J. p 366 
note 3 [a]. 

37. IlL—Wheeler v. Mutual Reserve 
Fund Life Ass'n, 102 IlLApp. 48. 
Mont—Palatine Ins. Co. v. Critten¬ 
den, 45 P. 565, 18 Mont 413. 
Surpliui and dividends 

The Illinois statute, L., 1888, p 107 
9 8, relating: to accumulation of a 
surplus, greneral, or gtiaranty fund by 
life insurance companies and pro¬ 
hibiting payment of such funds to 
members as endowments, or as ton¬ 
tine profits, or as payments to mem¬ 
bers otherwise than for mortuary 
benefits, -etc., has been held to have 
no application to foreign insurance 
companies doing business in the 
state by comity and under a general 
statute which does not require them 
to comply with the provisions of 


such statute.—Wheeler v. Mutual Re-‘ 
serve Fund Life Ass’n, 102 IlLApp. 
48. 

38. U.S.—American Surety Co. of 
New York v. Bankers’ Savings & 
Loan Ass’n of Omaha, C.C.A.Neb., 
67 F.2d 803, certiorari denied 64 
act 629, 291 U.S. 678, 78 L.Bd. 
1066. 

Ga.—^Manufacturing Lumbermen's 

Underwriters v. South Georgia Ry. 
Co., 196 S.EI. 244, 57 Ga.App. 699. 
Ill.—^Hartllep Transit Co., for Use 
of Snow, V. Central Mut. Ins. Co. of 
Chicago, 6 N.E.2d 879, 288 IlLApp. 
140. 

Ky,—Security Ben. Ass’n of Topeka, 
Kan.. V. Relsing, 14 S.W.2d 160, 
227 Ky. 804. 

Mo.—Weed v. Bank Sav. Life Ins. 

Co., App., 24 S.W.2d 663. 

N.J.—^Foster v^. Washington Nat. Ins. 

Co., 192 A. 69, 118 N.J.Law 228. 
Ohio.—State ex rel, Allstate Ins, Co. 
V. Bowen, 199 N.E. 866, 180 Ohio 
St 347, 

Tex.—^National Life Co. v. McKelvey, 
Civ.App., 88 S.W.2d 1061, affirmed 
113 S.W.2d 160, 131 Tex 81. 

82 C.J. p 992 note 20. 

A foreign title Insnranoe company 
is governed by a statute requiring 
foreign insurance companies, before 
transacting business in the state oth¬ 
er than life insurance, to comply 
with the requirements of the general 
insurance laws governing fire, ma¬ 
rine, and Iziland navigation com¬ 
panies doing business in the state.— 

562 


People V. New York Title & Mort¬ 
gage Co., 178 N.B. 661, 346 Ill. 278 
—62 C.J. p 1064 note 22 [a], 
Ylolatloii of state law not shown 
U.S.—^Palmetto Fire Ins. Co. v. Beha, 
D.C.N.Y., 13 F.2d 600. 

Mich.—Cox V. Railway Conduc¬ 
tors’ Co-op, Protective Ass'n, 160 
N.W. 608, 194 Mich. 213. 

4a Mo.—Weed v. Bank Sav. Life 
Ins. Co., App., 24 S.W.2d 663. 

82 C.J. p 992 note 22. 

Policy construed as nonassessable 
Where an automobile casualty pol¬ 
icy issued in Georgia by a foreign 
mutual Insurance company express¬ 
es only a cash premium, no addition¬ 
al premium being expressed in the 
application, the policy, under Georgia 
law, is a nonassessable policy, irre¬ 
spective of what it might be under 
the law of the corporate domicile, 
and hence would not be prohibited 
by local law as an assessable policy. 
—^Pink V. Georgia Stages, D.C.Ga., 86 
F.Supp. 437. 

41. Ga,—^Plnk v. Georgia Stages, su¬ 
pra, 

42. U.S.—^Lawson v. .ffltna Ins. Co., 
C.C.A.W.Va,, 41 F.2d 316. 

43. Wash.—State v. Flshback, 282 P. 
63, 164 Wash. 297. 

4A IlL—^People v. New York Title 
& Mortgage Co., 178 N.B. 661, 846 
IlL 278. 

82 C.J. p 992 note 28. 
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foreign companies are not subject to general laws 
if they are inconsistent with regulations specially 
applicable to foreign companies.^® A foreign in¬ 
surance company admitted to transact business with¬ 
in the state is chargeable, the same as a domestic 
corporation, with notice of laws affecting its busi¬ 
ness.^® 

§ 78. -Nature and Scope of Regulations 

in General 

In different Jurlsdictione, various conditions are im¬ 
posed on foreign companies doing business within the 
state. 

Various conditions are imposed in different ju¬ 
risdictions on foreign companies doing business 
within the state.'*^ Thus, under some statutes, a 
foreign company may be required to file a copy of 
its charter with a proper state officer,^® to make 


reports of its affairs to a designated state oflS- 
cial,^® and to publish statements of its affairs.®® 
The conditions may extend to the form and legal 
effect of the company's policies, and if, in the 
course of its business in the state, such a company 
issues policies on the lives or property of the citi¬ 
zens of the state which contain conditions prohib¬ 
ited by, or in contravention of, the laws of the 
state, such conditions are void.®i The statute may 
limit the extent of any one risk that a company 
may assume,®® or may regulate investments,®® and 
it may require insurance companies to specify the 
exact sum of money which they promise to pay on 
each contingency insured against.®^ Combinations 
between companies to prevent competition as to 
rates may be prohibited.®® 

Use of citizen or resident as agent. Under stat¬ 
utes in some jurisdictions foreign insurance corn- 


special etatnte not nifeotad by gen¬ 
eral statute 

Special statute conferrlnsr right on 
Insurance association and societies to 
do business was unaffected by a 
general statute.—State v. Porter, 294 
F. 368, 88 Mont 847. 

45. Ohio.—State v. Matthews, 49 N. 
R 1034. 58 Ohio St. 1, 40 L.H.A. 
418. 

Tex.—^National Life Ass’n v. Hagel- 
steln, Clv.App., 156 S.W. 863. 

46. N.T.—Glens Falls Portland Ce¬ 
ment Co. V. Travelers' Ins. Co., 42 
N.Y.S. 285, 11 App.Dlv. 411, af¬ 
firmed 56 K.R 897, 162 N.Y. 399. 

47. Bight to investigate before ae- 
suming risk 

Where, although employer had 
made application, no Insurance con¬ 
tract had actually been agreed to, at 
time of Injury, foreign insurer was 
held, not liable to pay compensation 
on theory that by qualifying under 
state laws Insurer waived right to 
Investigate before assuming risk be¬ 
cause of statute requiring Insurer so 
qualifying to carry all risks for 
which applications may be made 
which are not prohibited by law, 
since statute violated constitution.— 
Employers' Liability Assur. Corpora¬ 
tion V. Frost, 62 P.2d 320, 48 Arlz. 
402, 107 A.L.R. 1413. 

CompUance with law of restdeaice 
The statutory requirement tliat 
foreign companies comply with the 
laws of the state of their residence 
relates not only to the statute laws 
but also to the common law of such 
state.—^Lycoming Ins. Co. v. Wright, 
12 A. 103, 60 Vt. 616. 
xmilifyliig statutoxy pxovlslons 
A statutory provision has been held 
constitutional which refuses to per¬ 
mit the state courts to give to acts 
done within the state by insured or 
insurer, with respect to a contract 


with a foreign Insurance company, 
the effect of nullifying other provi¬ 
sions deemed by the legislature to be 
necessary for the public welfare.— 
New England Mut. Life Ins. Co. of 
Boston, Mass., v. Olin, C.C.A.Ind., 114 
F.2d 131, certiorari denied Olin v. 
New England Mut. Life Ins. Co. of 
Boston, Mass.. 61 S.Ct. 612, 312 U.S. 
686, 85 L.Ed. 1128. 

Acts of agents 

Liability for the acts and neglects 
of its agents may be imposed on 
foreign companies.—^Lycoming Fire 
Ins. Co. V. Wright, 65 Vt 526—32 C.J. 
p 993 note 28 [a]. 

48. Ohio.—State v.- Vorys, 68 N.E. 

680, 69 Ohio St 56. 

32 C.J. p 992 note 27. 

Bepeal of statute 

S.D.—Bankers' Life Co. of Des 
Moines, Iowa v. Horsfall, 205 N.W. 
714, 48 S.D. 629. 

Statute held inapplicable to foreign 
flre.lnsuxanoe oompaaies 
Where one section of the Mon¬ 
tana code required foreign corpo¬ 
rations to file a copy of their char¬ 
ters with the secretary of state, and 
another section provided that the act 
should be applicable to foreign life 
Insurance companies not conducted 
on the assessment plan. It was held 
that since such Insurance compa¬ 
nies are not regulated by any other 
statutes, their mention operates as 
an exclusion of all other foreign cor¬ 
porations which are specifically reg¬ 
ulated by other statutes; hence for¬ 
eign fire Insurance companies, being 
regulated by another provision of the 
code, requiring among other things 
; that they file a copy of their charter 
with the state auditor, are not af¬ 
fected by the provision requiring for¬ 
eign corporations to- file such char- 
l ter with the secretary of state.— 
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state v. Rotwltt, 41 P. 1004, 17 Mont.. 
41. 

49 . Wis.—^^tna Ins. Co. v. Harvey-n 
11 Wis. 394. 

32 C.J. p 993 note 34. 

50. Mass.—^Washington County Mut.. 
Ins. Co. V. Dawes, 6 Gray, 376. 

51. U.S.—Equitable Life Assurance 
Soc. V. Pettus, Mo., 11 S.Ct. 822, 
140 U.S. 226, 35 L.Ed. 497, af¬ 
firming, C.C., Wall V. Equitable. 
Life Assur. Soc., 32 F. 278. 

32 C.J. p 998 note 29. 

Provision for arbitration 
U.S.—^Hardware Dealers' Mut Ffre 
Ins. Co. of Wisconsin v. Glidden 
Co., 52 S.Ct 69, 284 U.S. 151, 76 
L.Ed. 214, afilrming Glidden Co. v. 
Retail Hardware Mut. Fire Ins- 
Co. of Minnesota, 283 N.W. 810, 181 
Minn. 618, 77 A.L.R. 616. 

Attaching copy of application to pol¬ 
icy 

Iowa.—^Dlxon v. Northwestern Nat. 
Life Ins. Co.. 179 N.W. 886, 189 
Iowa 1268. 

52. Tex.—Glen Falls Ins. Co. v. 
Hawkins. 126 S.W. 1114, 103 Tex. 
327. 

53. Ill.—^Prudential Ins. Co. of 

America v. Richman, 11 N.E.2d 126, 
transferred, see 4 N-lB3.2d 76, 864 
Ill. 234. 

Validity of statute upheld 
U.S.—^Firemen's Ins. Co. of Newark, 
N.J., V. Beha. D.C.N.T., 80 P.2d 
539, affirmed Firemen’s Ins. Co. of 
Newark, N.J. v. Conway, 49 S.Ct 
184, 278 U.S. 580. 73 L.Ed. 617. 

54. Mo.—Goodson v. National Ma¬ 
sonic Accident Aas'n, 91 Mo.App. 
339. 

55. Mich.—^Hartford Fire Ins. Co. v. 
Raymond, 38 N.W, 474, 70 Mich. 
485. 
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panics are prohibited from doing business within 
the state except through licensed and duly authof-' 
ized resident agents.56 Such statutes have been 
construed as not requiring that all business in the 
state be conducted by agents located within the 
state, at least where other statutory provisions ex¬ 
pressly require certain specified acts to be done only 
through agents within the state.®^ Under statutes 
requiring an alien insurance company of a foreign 
nation to have as its resident manager a citizen 
or corporation of the United States approved by 
the commissioner of insurance, a broad discretion 
is vested in such official and in the absence of abuse 
the courts will not override his judgment in refus¬ 
ing the company’s offer to designate a given per¬ 
son or corporation as resident manager.58 

§79. — Certificate of Authority or Li¬ 
cense to Do Business 

a. In general 

b. Renewal of license; readmission 

c. Revocation or suspension of license 

a. In General 

Under some statutory regulations, a foreign Insurance 
company must obtain a certlflcate of authority or license 
before transacting business within the state, and such 
certificate or license may and should Issue only on com¬ 
pliance with governing regulations. 


44 C.J.S. 

An almost universal condition prescribed by stat¬ 
ute is that the foreign company shall obtain from 
the proper state officer a license or certificate of 
authority to transact business in the state.^s While 
it has been held that a state insurance commissioner 
may not require an applicant company to return al¬ 
leged excessive fees previously collected from state 
policyholders as a condition precedent to issuance 
of a license to do business within the state where 
the policyholders could not recover the alleged ex¬ 
cess,®® compliance with regulations prescribed by 
statute is a condition precedent to the right to a 
certificate or license,®^ and a license issued before 
such compliance is a nullity.®^ Where, however, 
the conditions imposed by statute are complied with, 
the foreign company is entitled to a license to do 
business, and may enforce the issuance of such li¬ 
cense by the state officers as a right,®® except where 
the state officer is given a discretion in the issuance 
of a certificate, in which case his action cannot be 
controlled,®^ unless he has acted in willful disre¬ 
gard of his duty.®® 

Under some statutes it has been held that a for¬ 
eign insurance company may properly be denied a 
license if, after examination, the insurance commis¬ 
sioner is of the opinion that applicant is in unsound 
financial condition or financially irresponsible,®® or 


56. U.S.—^MacG-regor v. State Mut. 
Life Assur. Co., C.C.A.Mlch., 119 
F.2d 148. 

Colo.—United American Ins. Co. of 
Pennsylvania v. Union Fire Ins. 
Co. of Paris, Prance, 267 P. 246, 
82 Colo. 72. 

Ga.—^Harrison v, Hartford Steam 
Boiler Inspection & Insurance Co., 
187 S.E. 648, 183 Ga. 1, reversed 
on other grounds Hartford Steam 
Boiler Inspection & Ins. Co. v. Har¬ 
rison, 57 S.Ct. 888, 801 U.S. 469, 
81 L.Fd. 1223. 

R.I.—Shabeck v. Standard Fire Ins. 
Co., 125 A. 288, 46 R.I. 121. 

Statute held valid 

U.S.—^Palmetto Fire Ins. Co. v. Conn, 
D.C.Ohlo, 9 F.2d 202, affirmed 47 
S.Ct 88, 272 U.S. 296, 71 L.Ed. 
248. 

N.J.—Ferguson v. Tuttle, 112 A. 696, 
95 N.J.Law 874. 

Gozpoxatloiui held within statute 
Statute providing that no "person” 
should receive insurance applications 
unless a resident and duly licensed 
did not refer exclusively to Insur¬ 
ance agents, word "person” compre¬ 
hending corporations.—State ex reL 
Allstate Ins. Co. v. Bowen, 199 N.E. 
855. 130 Ohio St 347. 

AntomoTsUe insuranoe 
U.S.—^Palmetto Fire Ins. Co. v. Conn, 
D.C.Ohlo, 9 F.2d 202, affirmed,47 


S.Ct 88, 272 U.S. 295, 71 L.Bd. 
243. 

57. N.H.—^American Motorists' Ins. 
Co. v. Central Garage, 169 A- 121, 
86 N.H. 362. 

68. U.S.—^Pearl Assur. Co., Limited, 
of London, England, v. Harring¬ 
ton, D.C.Mass., 38 F.Supp. 411, af¬ 
firmed 61 S.Ct 1120, 818 U.S. 649, 
85 LEd. 1614, rehearing denied 62 
S.Ct 66. 314 U.S. 707, 86 L.Bd. 664. 

Statute construed 
A construction by the commiealon- 
er of Insurance, acted on for twenty 
years, that the statute applies only 
to companies seeking admission after 
Its enactment does not violate the 
constitution.—^Pearl Assur. Co., Lim¬ 
ited, of London, England, v. Bteirrlng- 
ton, supra. 

69. Okl.—State ex rel. Read v. Mid- 
West Mut. Ben. Co., 78 P.2d 1188, 
181 Okl. 338. 

32 C.J. p 993 note 85. 

Conditiou pxeoedeiLt 
N'.Y.—^Automobile Ins. Co. of Hart¬ 
ford, Conn. V. Barondess, 176 N.Y. 
S. 839, 107 Misc. 618. 

60l Wls.—State Farm Mut. Automo¬ 
bile Ins. Co. v. Duel, 12 N.W.2d 
696. 244 Wla 429. 

6L S.C.—State V. McMaster, 77 S. 

E. 401, 94 S.C. 379. 

82 C.J. p 993 note 36. 
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I 62. Kan.—Hartford Fire Ina Co. 
V. State, 9 Kan. 210. 

Ky.—Allln v. American Indem¬ 
nity Co., 66 S.W.2d 44. 246 Ky. 896. 
82 C.J. p 998 note 88. 

Burden of proof rests on a foreign 
company applying for a license to 
show that it comes within the terms 
of the governing statute permitting 
issuance thereof.—^^tna Casualty A 
Ina Co. V. Sullivan, 148 A. 687. 88 
N.H. 426. 

Reviewing oouzt may not retry the 
facts found by the commissioner 
and supported by sufficient evldenca 
— MtnB. Casualty & Ins. Co. v. Sul¬ 
livan, supra. 

64. N.H.—^^tna Casualty ft Ins. Co. 
V. Sullivan, supra. 

OkL—^Bankers Union Life Ins. Co. v. 

Read, 77 P.2d 26, 182 OkL 103. 

32 C.jr. p 993 note 39. 

65. Neb.—State v. Benton, 41 N.W. 
793, 25 Neb. 884. 

66. N.H.—^tna Casualty ft Ina Oo. 
V. Sullivan, 143 A. 687, 83 N.H. 426. 

Okl.—^Bankers Union Life Ins. Co. v. 

Read, 77 P.2d 26, 182 OkL 108. 
Oomputatiou of reserve 
The statutory reserve of a foreign 
automobile Insurance company seek¬ 
ing a license was required to Include 
fifty per cent of all membership fees 
exacted In other states and not mere- 
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if it is not entitled to confidence.®’^ In determin¬ 
ing whether applicant is worthy of confidence the' 
insurance commissioner may properly consider the 
reasonableness of its rates,®® its failure to furnish 
pertinent information on his request,®® and its mem¬ 
bership in a rate-making bureau,*^® and in decid¬ 
ing whether or not to issue the license the commis¬ 
sioner may properly consider all such matters to¬ 
gether instead of considering each by itself.*^! De¬ 
termination of whether or not applicant is entitled 
to confidence should be made by the commissioner 
and not by a reviei^ing court.72 

While the certificate is prima facie evidence of 
the authority of the company to do business in the 
state,7® in some states it is required that the cer¬ 
tificate of authority be filed widi a designated pub¬ 
lic ofiicer.'^^ The issuance of a certificate does not 
validate business done before its issuance.^® The 
state only'may contest the right of a company to 
have a license;^® and no one can question the 
right of a company to do business without a license, 
unless he shows special damage.77 Where a foreign 


insurance company has duly complied in all respects 
with the regulations governing issuance of a license 
to ‘do an insurance business within the state and 
be^ issued a permit, it need not comply with other 
regulations governing foreign corporations genfer- 
ally.7® Although the license when issued authoriz¬ 
es the company to do only such business in the 
state as it is authorized to do under the provisions 
of the statute and license,79 or under the plan of 
insurance authorized by- the officer issuing the li¬ 
cense,®® it has been held that a foreign company 
licensed to do an insurance business may also trans¬ 
act other business incidental thereto.®^ The fact 
that a foreign insurance company has duly qualified 
and been licensed does not compel it to do business 
within the state and it has the right to refrain.®® 

It has been held that, where domestic corporations 
are forbidden to write specified kinds of insurance, 
a foreigpi corporation, although authorized by its 
charter to write several kinds, may not be licensed 
to do business within the state even though it pro¬ 
poses to write only one kind in the state,®® but 


ly fifty per cent of premiums paid by 
local members, under a plan substi¬ 
tuting additional premiums for mem¬ 
bership fees In the local state, plus 
fifty per cent of such sums paid in 
other states as those states con¬ 
strued to be premiums,—State Farm 
Mut. Automobile Ins. Co. v. Duel, 12 
N.W.2d 696, 244 Wis. 429. 

<67. N.H.—^iEtna Casualty & Ins. Co. 

V. Sullivan, 148 A. 687, 83 N.H. 

426. 

isera ability to pay does not pre¬ 
vent one from being a cheat, or from 
taking unfair advantage of those in 
need, and It is a matter of common 
knowledge that Insurance companies 
are peculiarly exposed to temptation 
in such respects, and the fact that 
they sometimes yield to the tempta¬ 
tion to cheat or take unfair advan¬ 
tage has found frequent expression 
in legislation and judicial decisions. 
—^tna Casualty & Ins. Co. v. Sul¬ 
livan, supra. 

Statute held not invalid as estab¬ 
lishing no certain test.—^^tna Cas¬ 
ualty & Ins. Co. V. Sullivan, supra. 

68. N.H.—^^tna Casualty & Insur¬ 
ance Co. V. Sullivan, supra. 

Bnty to Show increase reasonable 

Foreign insurance companies ap¬ 
plying for licenses must show rea¬ 
sonableness of large increase in au¬ 
tomobile Insurance rates without de¬ 
mand by insurance commissioner.— 
^tna Casualty & Ins. Co. v. Sulli¬ 
van, supra. 

69, N.H.—^^tna Casualty & Ins. Co. 

V. Sullivan, supra. 

VO. N.H—^^tna Casualty & Ina, Co. 

V. Sullivan, supra. 


71. N.H—^^tna Casualty & Ins. Co. 
V. Sullivan, supra. 

Finding as to lack of confidence sus¬ 
tained 

N.H—.fflitna Casualty & Ins. Co. v. 
Stillivan, supra. 

78. N;H—JBtna Casualty & Ina Co. 

V. Sullivan, supra. 

73. Cal.—Outzeil v. Pennle, 30 P. 
836, 95 Cal. 598. 

Ky.—Saylor v. Commonwealth, 148 
S.W. 6, 149 Ky. 152. 

74. Ind.—^American Ins. Co. v. Pettl- 
john, 62 Ind. 482. 

N.C.—Williams v. Mutual Reserve 
Fund Life Ass'n, 68 S.E. 802, 145 
N.C. 128, 13 Ann.Ca8. 61. 

76. Tex.—Galveston, H & S. A. R. 
Co. v. Hartford Fire Ins. Co., Civ. 
App., 220 S.W. 781, reversed on 
other grounds. Com.App., 239 S. 

W. 919. 

76- Wls.—Wisconsin I. O. of F. v. j 
Insurance Commissioners, 73 N.W. 
826, 98 Wla 94. 

77. N.T.—^Employers' Liability As- 
sur. Corp. v. Employers* Liability 
Ins. Co., 29 N.Y.S. 217, 78 Hun 446. 

78. Iowa.—John Hancock Mut. Life 
Ins. Co. V. Lookingbill, 258 N.W. 
604, 218 Iowa 378. 

Controlling statutes 
Under statute, insurance companies 
are excluded from the operations of 
the General Corporation Act and 
are controlled by the provisions of 
statute relating to fire, marine, and 
Inland navigation insurance compa¬ 
nies.—^Prudential Ins. Co. of America 
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v. Richman, 11 N.B.2d 126, 292 HI. 
App. 261, transferred, see 4 N.E.2d 
76. 364 Ill. 234. 

79. Idaho.—State v. Union Central 
Life Ins. Co., 67 P. 647, 8 Idaho 
240. 

82 C.J. p 994 note 43. 

80. Mo.—Missey v. Supreme Lodge, 
K. L. H., 126 S.W. 669, 147 Mo. 
App. 187—Smoot V. Bankers' Life 
Ass'n, 120 S.W. '719, 188 Mo.App. 
438. 

81. Minn.—^Flakne v. Metropolitan 
Life Ins. Co., 270 N.W. 666, 198 
Minn. 466. 

Xuvestments 

(1) Foreign life Insurance corpora¬ 
tion licensed to do life insurance 
business in state could Invest funds 
received from policyholders in mort¬ 
gages and securities without obtain¬ 
ing license for that purpose, since in¬ 
vestment of funds was Incidental to, 
and part of, business of life insur¬ 
ance.—^Flakne v. Metropolitan Life 
Ins. Co., supra. 

(2) Company, authorized to do In¬ 
surance business within state, may 
loan money and foreclose deed of 
trust securing loan under charter 
powers without qualifying to do loaji 
business.—^Austell v. Union Center 
Life Ins. Co.. 2 S.W.2d 22, 175 Ark. 
1143. 

88. Ill.—Baltlca Ins. Co. v. Carr, 162 
N.E. 178, 330 Ill. 608. 

83. Minn.—State ex rel. American 
Indemnity Co. v. Brown, 260 N.W. 
2, 189 Minn. 497. 
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there is authority to the COhtrary.84 A foreign 
health, accident, and life insurance company may 
secure a license to do a health and accident insur¬ 
ance business within the state even though it could 
not secure a license to do a life insurance business 
there.85 A foreign insurance company authorized 
to write plate-glass insurance is entitled to a cer¬ 
tificate authorizing it to do that kind of business 
within the state, by a compliance with the law as 
far as it is applicable to that kind of business, with¬ 
out complying with provisions relating to the trans¬ 
action of business within the state by foreign cor¬ 
porations organized for the purpose of writing oth¬ 
er specified classes of insurance, although it also is 
authorized by its charter to write insurance of the 
kinds specified.85 

b. Renewal of License; Eeadmission 

Under the statutes In some Jurisdictions foreign In¬ 
surance companies must secure annual or other periodic 
renewals of the license to continue business. After volun¬ 
tary withdrawal a foreign Insurance company may be 
readmitted on whatever basis the statutes prescribe. 

Under some statutes a license to do business with¬ 
in the state is not a contract, but a mere grant of 
authority for the space of one year,87 and it must 
be renewed annually.85 While the act of the state 
officer in respect of renewal of the license of a 
foreign insurance company is not judicial in charac¬ 
ter,88 he must see that the controlling regulations 
are duly met before issuing a renewal and re¬ 
newal of a license may be refused for a violation of 


the law,81 irrespective of the general financial 
soundness of the company,®^ provided the law does 
not contravene some provision of the state or fed¬ 
eral Constitution.8S 

Under a statute providing that the superintendent 
of insurance shall issue a renewal license to any 
foreign or alien insurer if satisfied that such insurer 
is not delinquent with respect to any requirements, 
he may make regulations aimed at delinquencies or 
deficiencies of an individual concem,®^ but may not 
pronounce general policies such as should be pre¬ 
scribed by the legislature.88 Where a repeal of 
statutes under which domestic and foreign insur¬ 
ance companies did business contained a saving 
clause to the effect that the repeal should not af¬ 
fect any companies already doing business under 
such statutes, a foreign company operating under 
the repealed statutes was held entitled to a re¬ 
newal of its license.88 Where an insurance com¬ 
pany voluntarily withdraws from a state and there¬ 
after seeks readmission to do business therein, it 
has been held that its readmission should be gov¬ 
erned by its condition as of the time of original ad¬ 
mission under statutes limiting capital requirements- 
to those in effect when it began business.87 

Notice and hearing in connection with an appli¬ 
cation for renewal has been held necessary only in 
cases where refusal of the application is contem- 
plated,88 and notice should be given and a hearing- 
granted only to the company directly affected,98 and 


84. Ky.—^Allin v. American Indem¬ 
nity Co., 65 S.W.2d 44, 246 Ky. 396. 
Only oonoem of oonunlsslonen, with 

respect to licensing-, is with what 
powers foreign company proposes 
to exercise within state.—^Allin v. 
American Indemnity Co., supra. 

85. Ill.—^People v. Lowe, 172 N.Bl. 
17, 840 Ill. 51. 

8a S.D.—^Metropolitan Casualty Ins. 
Co. V. Basford, 139 N.W. 796, 81 
S.D. 149. 

87. Mo.—State v. Vandiver, 121 S.W. 

45, 222 Mo. 206. 

82 C.J. p 994 note 46. 

8a Tex.—^Hartford Fire Ins. Co. v. 
Galveston, H. & S. A. Ry. Co., Com. 
App., 239 S.W. 919, reversing. Civ. 
App., 220 S.W. 781. 

82 C.J. p 994 note 47. 

89. Ill.—^American Surety Co. v. 
Jones, 44 N.E.2d 762, 316 IlLApp. 
197, affirmed 61 N.E.2d 122, 884 
IlL 222. 

90m Ill.—American Surety Co*, v. 
Jones, 61 N.E.2d 122, 884 Ill. 222, 
affirming 44 N.E.2d 762, $16 IlLApp. 
197. 


91. Ohio.—State v. Conn, 166 N.B. 
114, 116 Ohio St. 127. 

False advextlBing 

Refusal of state superintendent of 
insurance to renew licenses of for¬ 
eign insurance companies was held 
proper, evidence supporting superin¬ 
tendent’s conclusion that advertising 
of companies was misleading.—State 
ex rel. Allstate Ins. Co. v. Bowen, 
199 N.E. 366, 130 Ohio St 347. 

99. Wls.—^Duel v. State Farm Mut 
Automobile Ins. Co., 1 N.W.2d 887, 
240 Wis. 161, rehearing denied 2 
N.W.2d 871, 240 Wis. 161. 

93. Ohio.—State v. Conn, 156 K.S. 

114, 116 Ohio St 127. 
tmiawfol dlsczlinlnatioa. not shown 
Requirement that foreign insur¬ 
ance company comply with laws un¬ 
der penalty of refusal to renew li¬ 
cense does not discriminate between 
foreign and domestic companies.— 
State V. Conn, supra. 

94L NT.Y.—^Northwestern Nat Ins. 
Co. V. Pink, 48 N.B.2d 442, 288 N. 
Y. 369, affirming In re Northwest¬ 
ern Nat Ins. Co.. 28 N.Y.S.2d 492, 
262 APP.D1V. 216. 
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96. N.Y.—^Northwestern Nat Ins.. 
Co. V. Pink, supra. 

96. Tex.—^National Aid Life Ass’n v.. 
Murphy, Civ.App., 78 S.W.2d 228,. 
error dismissed. 

97. Wis.—State ex rel. Associated' 
Indemnity Corporation v. Morten- 
sen, 272 N.W. 467, 224 Wis. 898, 
110 A.L.R. 524. 

Readmisslon after revocation of li¬ 
cense see infra subdivision c oY 
this section. 

9a Ill.—^American Surety Co. v. 
Jones, 61 N.E.2d 122, 384 Ill. 222,. 
affirming 44 N.E.2d 762, 316 IlL. 
App. 197. 

Benewisl as matter of oonxse 
Where the state official is satlsded 
that there is due compliance with the 
'regulations he may, undei' some stat¬ 
utes, issue a renewal as matter of 
course.—^American Surety Co. v. 
Jones, 61 N.B.2d 122, 884 Ill. 222, af¬ 
firming 44 N.B.2d 762, 816 IlLApp.- 
197. 

99. Ill.—^American Surety Co. v.. 
Jones, 61 N.E.2d 122, 384 IlL 222, 
affirming 44 N.E.2d 762, 816 Ill.App.. 
197. 
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Other insurers are not so directly concerned as to 
he aggrieved and thus entitled to secure a review.^ 
On refusal to renew a license, a foreigpi company 
may not properly complain that such refusal was 
invalid because of the absence of a hearing where 
it could have secured a hearing by pursuing the 
statutory remedy.^ Where a foreign insurance 
company has been denied renewal of its license and 
claims to have eliminated the grounds for such de¬ 
nial, the courts will not direct the superintendent 
of insurance to issue a renewal but will leave the 
matter to the superintendent, to whom the compa¬ 
ny should present the changed facts.3 

c. Bevocatiou or Suspension of License 

While its power Is not unlimited, a state may re¬ 
voke the license of a foreign insurance company to do 
business within Its borders. The license may be revoked 
for cause, usually prescribed by statute, but it may not 
be revoked arbitrarily or In disregard of statutory pro¬ 
visions. 

While its power in such respect is not unlimited,^ 
a state may lawfully revoke the license granted to 
a foreign insurance company to transact business 
within its territory,^ and a statute requiring the rev¬ 
ocation of the license in a certain contingency is 


not invalid because it makes no provision for notice 
to the company.® Ordinarily, authority to revoke 
the license is conferred by statute on a designated 
state officer^ and other remedies against compa¬ 
nies, such as criminal proceedings or quo warranto, 
are not exclusive.® Such licenses are subject to 
revocation for cause,® usually prescribed by statute, 
such as a refusal to pay taxes^® or fees.^^ although 
an action to recover the tax is pending,^2 and even 
for the nonpa}-ment of fees for past years, the col¬ 
lection of which is barred by limitations.^® The li¬ 
cense may be revoked for failure of the company to 
make a required deposit of bonds,^^ or to comply 
with orders of the insurance commissioner respect¬ 
ing investment of its funds or for violation of a 
statute prohibiting combinations between insurance 
companies, if the state officer is empowered to re¬ 
voke the license for this cause otherwise not.^'* 
The license may be revoked for breach of a com¬ 
mon-law obligation,1® because the corporation has 
been dissolved by the state where domiciled,^® or 
for the violation of an agreement not to remove a 
suit against it from a state to a federal court, made 
as a condition precedent to doing business in the 
state.2® Failure of a foreign insurance company to 


1. Ill.—American Surety Co. v. 
Jones. 61 N.S.2d 122. 384 Ill. 222. 
afflrmlnsr 44 N.R2d 762, 316 Ill. 
App. 197. 

Statute lield not Invalid 
Ill.—American Surety Co. v. Jones, 
44 N.E.2d 782, 316 Ill.App, 197, 
affirmed 51 N.E.2d 122, 384 Ill. 
222 . 

a. wis. —Duel V. State Farm Mut. 
Automobile Ins. Co., 1 N.W.2d 887, 
240 Wls. 161, rehearing: denied 2 
N’.W.2d 871, 240 Wls. 161. 

3. Ohio.—State ex rel. Allstate Ins. 
Co. V. Bowen, 199 N.B. 355, 130 i 
Ohio St. 347. 

4. U.S.—^Palmetto Fire Ins. Co. v. 
Beha, D.C.N.T.. 18 F.2d 500. 

STo power to revoke for aots outside 
state 

While a state may, for reasons 
satisfactory to Itself, exclude from 
its boundaries a foreigm insurance 
corporation not eng:ag:ed In Inter¬ 
state or forelgm commerce, it can¬ 
not revoke the license because the 
foreign company makes valid con¬ 
tracts in another state with resi¬ 
dents of the state issuing the li¬ 
cense.—^Palmetto Fire Ins. Co. v. 
Beha, supra. 

Payment of fes* nouresldeuts 
A statute providing for suspension 
of insurance company's license if 
It paid any fees to nonresident 
agents on business within state, has 
been held Invalid.—Fidelity & De¬ 
posit Co. of Maryland v. Tafoya, N. 


M., 46 S.Ct 331, 270 U.S. 426, 70 L. 
Bd. 664. 

5. Wis.—State v. Doyle, 40 Wis. 175, 
22 Am.R. 692. 

32 C.J. p 994 note 50. 

6. Cal.—^Anderson v. Superior Court 
in and for Los Angeles County, 23 
P.2d 90, 132 CaLApp. 39S. 

Wls.—State v. Doyle, 40 Wis. 175, 
22 Am.R. 692. 

7. U.S.—^Palmetto Fire Ins. Co. v. 
Beha. D.C.X.T.. 13 P.2d 500. 

32 C.J. p 994 note 52. 

8. Ohio.—State v. Tomlinson, 129 
N.B. 684. 101 Ohio St. 459. 

9. U.S.—Palmetto Fire Ins. Co. v. 
Beha, D.C.N.T., 18 P.2a 500. 

la Ohio.—state v. Matthews, 49 
N.B. 1034, 58 Ohio St. 1. 40 L.R.A. 
418. 

32 C.J. p 994 note 55. 

11. Wis.—State v. Pricke. 77 N.W. 
732, 103 Wis. 107, rehearing denied 
78 N.W. 455. 102 Wis. 107—Trav¬ 
elers' Ins. Co. V. Fricke, 74 N.W, 
372, 99 Wis. 367, 41 L.R.A. 557, re¬ 
hearing denied 78 N.W. 407, 99 Wls. 
367, 41 L.R.A 557—Travellers' Ins. 
Co. V, Fricke. 68 N.W, 958, 94 Wis. 
258. 

IS. Ohio.—State v. Matthews. 49 N. 
B. 1034, 58 Ohio St. 1, 40 L.R.A. 
418. 

13. Wls.—State V. Pricke. 77 N.W. 
732. 102 Wis. 107, rehearing denied 
78 N.W. 455, 102 Wis. 107—Travel¬ 
ers' Ins. Co. V. Fricke. 74 N.W. 
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372, 99 Wis. 267, 41 L.R.A 557. 
rehearing denied 78 N.W. 407, 99 
Wis. 367, 41 L.R.A. 657—Travellers' 
Ins. Co. V. Fricke, 68 N.W. 958, 94 
Wis. 258. 

14L Ohio.—State v. Tomlinson. 129 
N.B. 684. 101 Ohio St. 459. 
Requirement of deposit see infra § 
81. 

15. Wash.—State v. Fishback, 2S2 
P. 63. 154 Wash. 297. 

18. Mich.—^Hartford Fire Ins. Co. v. 
Raymond. 38 N.W. 474, 70 Mich. 
4S5. 

17. U.S.—Liverpool & London & 
Globe Ins. Co. v. Clunle. C.C.Cal.. 
88 F. 160. 

18. Tenn.—^North British & Mercan¬ 
tile Ins. Co. V. Craig. 62 S.W. 155, 
106 Tenn. 621. 

32 C.J. p 994 note 62. 

19. U.S.—Clinton v. Coppedge, D.C. 
Okl., 2 F.Supp. 935. 

sa S.C.—State v. McMaster, 79 S. 
B. 405, 95 S.C. 476. 

33 C.J. p 994 note 63. 

Validity of state statutes requiring 
foreign corporations to waive: 
Right to litigate in federal courts 
generally see Federal Courts 9 
7. 

Right to remove cause to federal 
courts see the C.J.S. title Re¬ 
moval of Causes § 5, also 14a C.J. 
p 1266 note 48-p 1268 note 56 
and 54 C.J. p 209 note 38-p 210 
note 41. 
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comply with a requirement that it shall place in¬ 
surance policies on property within the state only 
through legally authorized agents in the state may, 
under some statutes, constitute ground for revoca¬ 
tion of a foreign company’s license to transact busi¬ 
ness in the state,but under a statute broadly pro¬ 
viding that the insurance commissioner may revoke 
the license to do business of any foreign insurance 
company which fails to comply with the law, an 
insurance company, which is under no-legal duty to 
see that its agents are licensed as insurance agents, 
is not subject to revocation of its license for doing 
business through unlicensed agents, ^2 and in such 
a case the fact that the insurance company might 
originally have been denied authority to enter the 
state does not warrant revocation of its license.23 
In some cases the officer in revoking a license acts 
ministerially.^^ In others he may exercise his dis¬ 
cretion as to revoking a license,25 although even 
under a discretionary power the state officer may 
not revoke the license arbitrarily,^® and by some 
statutes an appeal lies from his action.27 The li¬ 
cense may be revoked only for cause shown,28 and 
the designated officer cannot revoke a license except 
in the proceedings and for causes prescribed by stat- 
ute.28 Hence, in the absence of statutory authority, 
he cannot revoke a license for refusal to pay a loss 
which is contested in good faith and has not been 
established by judgment,^® for failure to pay a 
judgment from which an appeal has been taken,8i 


for failing to use the prescribed form of policy,82 
or for writing a class or form of insurance author¬ 
ized by the laws of the company’s home state and 
not expressly prohibited by the local law.38 if 
company is doing business, however, in a manner 
prohibited by statute, a revocation of its license on 
that account will not be relieved against, although 
the revocation is made without statutory authority.84 

Authority to do business within a state may be 
revoked or suspended forthwith, even though the 
statute affords the foreign insurance company a 
specified period within which to correct an unlaw¬ 
ful condition.85 

Readmission after revocation, A revocation de¬ 
prives the company from doing business in the state 
only for the period of the license, so that the com¬ 
pany is entitled to a new license on compliance with 
the law after the expiration of that period.88 

§ 80. -License Fees and Taxes 

a. In general 

b. Tax on premiums and other receipts 
a. In General 

The state may exact a license fee or tax from foreign 
Insurance companies doing business within Its borders. 

As in the case of domestic companies, considered 
supra § 71, the state may exact a license fee,87 a 


ai. U.S.—^Palmetto Fire Ins. Co. v. 
Conn, D.C.Ohlo, 9 F.2d 202, af¬ 
firmed 47 S.Ct. 88, 272 U.S. 295, 
71 Ii.Ed. 248. 

22. U.S.—^Firemen’s Ins. Co. of New¬ 
ark, N. J.. V. King, D.C.S.C., 64 F. 
2d 941. 

Duty on agent only 
U.S.—^Firemen's Ins. Co. of Newark, 
N. J. V. King, supr^ 

Sanctioning nnlawfU acts of agents 
The fact that foreign insurance 
company knowingly sanctioned issu¬ 
ance of policies by unlicensed agents 
would not affect Insurance commis¬ 
sioner's power to revoke company's 
license.—^Firemen's Ins. Co. of New¬ 
ark, N. J., V. King, supra. 

23. U.S.—^Firemen's Ins. Co. of New¬ 
ark, N. J., V. King, supra. 

24. Mich.—^American Ins. Co. v. 
Stoy, 1 N.W. 877, 41 Mich. 886. 

Wis.—State v. Doyle, 40 Wis. 176, 
22 Am.K. 692. 

25. N.D.—State v. Carey, 49 N.W. 
164, 2 N.D. 86. 

32 C.J. p 994 note 65. 

26. U.S.—^Palmetto Fire Ins. Co. v. 
Beha, D.C.N.Y.. 13 P.2d 600. 


27. Mass.—^Employers' Liability As- 
sur. Corp. v. Merrill, 29 N.B. 529, 
165 Mass. 404. 

Doing business pending review 

Statute providing that surety com¬ 
pany’s right to do business “shall re¬ 
main unimpaired*' pending court re¬ 
view of Insurance commissioner’s ac¬ 
tion in suspending its license for 
violation of rules specified therein, 
does not grant right to do business 
pending court review of commission¬ 
er’s action in suspending license for 
Insolvency under different statutory 
provisions.—^Anderson v. Superior 
Court in and for Los Angeles County, 
23 P.2d 90, 132 Cal.App. 898—^Lyders 
V. Superior Court of California in and 
for City and County of San Francis¬ 
co, 19 P.2d 300, 129 Cal.App. 685. 

28. U.S.—^Palmetto Fire Ins. Co. v. 
Beha, D.C.N.T., 13 F.2d 600. 

arounA for revooatloxL aot established 
Insurance commissioner’s conten¬ 
tion that permitting foreign stock 
company, authorized to transact 
business of fire Insurer, to issue pa]> 
ticlpating policies might cause rate 
war, was held no ground for revok¬ 
ing its license, where such policies 
had been in force for thirteen years, 
and no rate war had ensued.—Gen¬ 
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eral Ins. Co. of America v. Earle, 65 
P.2d 1414, 166 Or. 40. 

29. Ala.—Greer v. .fflitna Life Ins. 
Co. of Hartford, Conn., 142 So. 89S, 
225 Ala. 121, 84 A.L.R. 620. 

Okl.—^Kansas City Life Ins. Co. v. 

Meador. 98 P.2d 20, 186 Okl. 897. 

82 C.J. p 994 note 67. 

80. U.S.—^Metropolitan Life Ins. Co. 
V. McNall, C.C.Kan., 81 F. 888. 

Mo.—State v. Harty. 208 S.W. 886, 
276 Mo. 583. 

81. Wis.—State V. Spooner, 24 N.W. 
556, 47 Wis. 488. 

82. Mich.—^People v. State Insurance . 
Commissioner, 25 Mich. 821. 

33. Mass.—^Employers* Liability As- 
sur. Corp. v. Merrill, 29 N.E. 629, 
155 Mass. 404. 

Wis.—^Eaultable Life Assur. Co. v. 

Host. 102 N.W. 579, 124 Wis. 667. 
84. Mich.—^People v. State Insurance 
Commissioner, 25 Mich. 321. 

35. Cal.—Lyders v. Superior Court 
of California in and for City and 
County of San Francisco, 19 P.2d 
800, 129 Cal.App. 686. 

86l Cal.—Commercial Union Assur. 
Co., Ltd. V. Wolf, 97 P. 79, 8 Cal. 
App. 413. 

37. Wis.—State v. Frlcke, 77 N.W. 
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tax, or both,S9 from foreign insurance companies 
doing business within its borders, and the courts 
have upheld the validity of such statutes.^ A for¬ 
eign insurance company complying with regulations 
relating to insurance companies has been held not 
required to qtmlify under provisions of the law re¬ 
lating to foreign corporations generally as to pay¬ 
ment of license fees and taxes.*l A company that 
does not pay its license fee or privilege tax when 
due is liable for interest thereon at the legal rate 
from the date when the fee became due <2 The li¬ 
cense fee cannot be exacted from a person taking 

732, 102 Wls. 107, rehearing denied 
78 N.W. 465, 102 Wis. 107. 

38. U.S.—Great Northern Life Ins. 

Co. V. Read, C.C.A.Okl., 136 P.2d 
44, certiorari granted 64 S.Ct. 62. 

820 U.S. 726. 88 L.Ed.-affirmed 

64 S.Ct. 878, 322 U.S. 47, 88 L.Ed. 

32 C.J. p 994 note 76. 

Taxation of insurance companies 
generally see Taxation S§ 162-167, 
also 61 C.J. p 305 note 25-p 318 
note 20. 

39. Wis.—Travelers* Ins. Co v. 

Prlcke, 68 N.W. 958, 94 Wis. 258. 

40. U.S.—Great Northern Life Ins. 

Co. V. Read. C.C.A.Okl., 136 P.2d 
44, certiorari granted 64 S.Ct. 62, 

320 U.S. 726, 88 L.Ed. -affirm¬ 

ed 64 act. 878, 322 U.S. 47, 88 
L.Ed. - 

La.—Citizens* Ins. Co. v, Hebert, 71 
So. 955, 139 La. 708. 

—^Equitable Life Assur. Soc. of 
U. S. V. Thulemeyer, 52 P.2d 1223, 

49 Wyo. 63, rehearing denied 54 P. 

2d 896, 49 Wyo. 63, appeal dis¬ 
missed Ham V, Equitable Life 
Assur. Soc. of U. S., 57 S.Ct. 24. 299 
U.S. 505. 81 L.Ed. 375. 

32 C.J. p 994 note 78. 

ICmplied repeal 

Act requiring payment of annual 
fee by corporations was held not im¬ 
pliedly repealed by subsequent gen¬ 
eral revenue bill Imposing privilege 
tax on Insurance companies “in lieu 
of all other privilege taxes.”—Cam¬ 
den Fire Ina Ass’n v. Haston, 284 
S.W. 906. 153 Tenn. 676. 

Pee for additional agents 

(1) State laws requiring foreign 
insurance company to pay fee for ad¬ 
ditional agents was held not Invalid. 

—^Herbring v. Lee, 50 S.Ct 49, 280 
U.S. Ill, 74 L.Ed. 217, 64 A.L.R. 1430. 
affirming 269 P. 236. 126 Or. 588, 69 
A.L.R. 1165. 

(2) However, a statute, as far as 
requiring foreign Are insurance com¬ 
panies. licensed to transact business 
within state, to pay a larger annual 
license fee for each additional agent 
that domestic companies pay has 
been held invalid.—Northwestern 
Nat Ins. Co. of Milwaukee. Wia, v. 
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insurance in a foreig^n company having- no agent in 
the state and not engaged in business there.*** 

The power to impose a license tax may be confer¬ 
red on municipal corporations by the state,and 
every municipality within whose limits a company 
does business ma\’ exact a separate tax.-*® 

Refunds. A foreign insurance company which 
pays taxes in excess of those lawfully due, and 
acts under duress in so paying, may recover a re¬ 
fund of such overpayment.*^ Where the tax of 
which refund is sought is not a franchise tax with- 


Lee, D.C.Or.. 49 P.2d 274, afflrmtrd 
Averill v. Northwestern Nat. Ins. Co. 
of Milwaukee, Wis., 52 S.Ct 139, 2S4 
U.S. 590, 76 L.Ed. 500. 

Tax on contracts made ontslda state 
A statute imposing a tax and re¬ 
cording fee *on fire insurance com¬ 
panies not authorized to do business 
in state, which write policies therein, 
when applied to contracts made and 
to be performed without state, cov¬ 
ering property within state, has been 
held Invalid.—Hyatt v. Blackwell 
Lumber Co., 173 P. 1083, 31 Idaho 
452. 1 A.L.R. 1663. 

41. Okl.—State v. Prudential Ins. 
Co. of America, 68 P.2d 852. ISO 
Okl. 191. 

4a. Ark.—Central States Life Ins. 
Co. V. State, SO S.W.2d 62S, 190 
Ark. 605. 

Wis.—Travelers’ Ins. Co. v. Pricke, 
74 N.W. 372. 99 Wis. 367. 41 L.R. 
A. 557, rehearing denied 7S N.W. 
407. 99 Wis, 367, 41 L.R.A. 557. 
Statute’s failure to impose penalty 
not fatal 

Foreign insurance company was 
held liable to state for interest on 
past-due privilege taxes imposed on 
company’s gross premium receipts, 
notwithstanding statute Imposing tax 
Axed no penalty for failure to pay 
privilege tax.—Central States Life 
Ins. Co. V. State, 80 S.W.2d 628. 190 
Ark. 605. 

43. La.—State v. Williams, 15 So. 
290, 46 La.Ann. 922. 

44. La.—Lake Charles v. Equitable 
Life Assur. Soc.. 38 So. 578, 114 La. 
836. 

32 C.J. p 995 note 80. 

Power held not conferzed 
Ill.—City of Chicago v. Phoenix Ins. 
Co., 26 IlLApp. 650, affirmed 18 
N.E. 668, 126 Ill. 276, and followed 
in City of Chicago v. Case, 26 
IlLApp. 654, affirmed 18 N.B. 671, 
126 Ill. 282. 

45. La.—Lake Charles v. Equitable 
Life Assur. Soc., 38 So. 678, 114 La. 
836. 

Xdmltad to premiums on property 
within oity 

Under statute providing for li- 

569 


cense fee for city Are department on 
gross premiums on Are insurance 
‘Vftected or agreed to be effected 
in city,” foreign insurance company 
is not required to report premiums 
on property outside city.—People v. 
Commercial Union Fire Ins. Co., 153 
N.E. 4SS, 322 Ill. 326. 

46. Tex.—Metropolitan Life Ins. Co. 

of New York v. Mann, 16S S.W.2d 

212. 140 Tex. 450. 

Snresz shown 

(1) Where foreign insurance com¬ 
pany erroneously overpaid occupa¬ 
tion tax to avoid withholding of re¬ 
newal of its certlAcate to do busi¬ 
ness in the state, such taxes were 
paid under “duress” entitling com¬ 
pany to recover such taxes, where no 
court action was required before 
such certiAcate could be withheld, 
and such withholding would have 
compelled company to cease business 
in the state.—Metropolitan Life Ins. 
Co. of New York v. Mann, supra. 

(2) In such a case a contention 
that the taxes were not paid under 
duress because the insurance com¬ 
missioner lacked power to refuse 
to issue a renewal certiAcate if the 
company paid the taxes shown by its 
report was denied, since a proper 
construction of the tax statute re¬ 
quired the commissioner to withhold 
the renewal certiAcate if the com¬ 
pany failed to pay all taxes due re¬ 
gardless of whether or not they were 
shown by the company's report.— 
Metropolitan Life Ins. Co. of New 
York v. Mann, supra. 

(3) The foregoing construction of 
the statute is strengthened by the 
fact that failure by a foreign insur¬ 
ance company to pay gross pre¬ 
mium receipts taxes imposed on such 
companies would authorize the insur¬ 
ance commissioner to revoke a pre¬ 
viously issued certiAcate of such 
company to do business in the state* 
and the statute prohibiting receipt 
by a foreign life insurance company 
of a certiAcate of authority to do 
business in the state until payment 
of gross premium receipts taxes Im¬ 
posed on such companies manifests 
no Intent to require such certiAcate 
to be issued when it is subject at the 
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in the meaning of statutes requiring approval of the 
secretary of state to secure refund, such official is 
neither a necessary nor a proper party to the for¬ 
eign insurance company’s suit for refund,^*^ 

h. Tax on Fremiums and Other Eeceipts 

A state has the power to Impose a license fee or tax 
on the premiums or other receipts of a foreign Insurance 
company for the privilege of doing business within its 
borders, which is ordinarily regarded as an excise rather 
than a property tax. 

The power of a state to impose a gross premiums 
tax on a foreign insurance company for the priv¬ 
ilege of doing business in its territory is well set¬ 
tled,^8 at least where the tax is reasonable.^® Pay¬ 
ment of the fee or tax is usually made a condition 
precedent to the right to do business in the state,SO 
and where the license is to be renewed annually 
payment of the tax for the year in question is es-^ 
sential to a renewal.si The state has the power to 
increase the tax for subsequent years and to re¬ 
quire payment thereof as a condition of renewal 
or continuance of the license,S2 but while payment 
of a premium tax for one year is a condition pre¬ 
cedent to renewal of license for the following year, 
nevertheless such tax is not to be considered as a 
tax payable for the ensuing year but on the con¬ 
trary should be regarded as a tax for the year dur¬ 
ing which the premiums are collected, so that it 
becomes due even though the company may with¬ 
draw from business on or before the start of the 

time of Its Issuance to revocation 
for such company’s failure to pay 
such taxes.—^Metropolitan Life Ins. 

Co. of New York v. Mann, supra. 

47. Tex.—^Metropolitan Life Ins. Co. 
of New York v. Mann, supra. 

48. U.S.—Great Northern Life Ins, 

Co. V. Read, C.C.A.Okl., 186 F.2d 44, 
affirmed 64 S.Ct 878, 822 U.S. 47, 

88 L.Bd. - 

49- Wyo.—^Equitable Life Assur. 

Soc. of U. S. V. Thulemeyer, 62 P. 

2d 1228, 49 Wyo. 63, rehearing de¬ 
nied 54 P.2d 896, 49 Wyo. 68, ap¬ 
peal dismissed Ham v. Equitable 
Life Assur. Soc. of U. S., 67 S. 

Ct. 24, 299 U.S. 606, 81 L.Ed. 376. 

50. U.S.—Great Northern Life Ins. 

Co. V. Read, C.C.A.Okl., 136 P.2d 
44. affirmed 64 S.Ct. 873, 822 U.S. 

47, 88 L.Ed. -. 

82 C.J. p 995 note 82. 

51. U.S.—Great Northern Life Ins. 

Co. V. Read, supra. 

58. U.S.—Great Northern Life Ins. 

Co. V. Read, supra. 

53. Mich.—Commissioner of Insur¬ 
ance V. National Life Ins. Co. of 
U. S., 278 N.W. 692, 280 Mich. 344. 

54. Mo.—^Bankers' Life Co. v. Chorn, 

186 S.W. 681—Northwestern Ma- 


following year.®® A statute imposing a tax on 
premiums is not applicable to assessments received 
by assessment companies.®^ A tax on gross pre¬ 
miums received by foreign companies in the state 
is not recoverable on premiums received by a com¬ 
pany at its home office on policies held by residents 
of the state;®® but there is authority to the con¬ 
trary.®® A company, not authorized to do busi¬ 
ness within the state, is not subject to the tax where 
it makes its contracts and collects its premiums, 
within the state of its domicile.®*^ 

It has been held that a tax on gross premiums 
or receipts of a foreign insurance company is in no 
sense a property tax,®® but that it is an excise,®® 
franchise,®® or privilege®^ tax imposed for doing 
business within the state. It has been held, under 
some statutes, that the requirement that a foreign 
insufance company pay over a specified percentage 
of its premiums for the privilege of doing business 
within the state does not constitute the imposition 
of a “tax,” as it lacks the essential feature of be¬ 
ing obligatory and cannot become a debt;®® and 
also that payment of such percentage is merely a 
condition precedent to doing business,®® and state 
officers are not authorized to collect it by suit.®^ 
Where the tax is imposed on the premiums of one 
year for the privilege of doing business in the suc¬ 
ceeding year, it is regarded as a prospective priv¬ 
ilege tax, and where the tax is on the'^oss premi¬ 
ums of one company for a year prior to the date 

Girard Trust Co. for the Year 1987, 
8 A.2d 252, 388 Pa. 129. 

Wyo.—^Equitable Life Assur. Soa of 

U. S. V. Thulemeyer, 52 P.2d 1228, 
49 Wyo. 63, rehearing denied 64 P. 
2d 896, 49 Wyo. 63, appeal dis¬ 
missed Ham V. Equitable Life 
Assur. Soc. of U. S., 67 S.Ct. 24, 
299 U.S. 606, 81 L.Bd. 376. 

In Xbdlaaa 

(1) The tax Imposed by a statute 
was held a prlvlleg‘e tax.—State v. 
Continental Ins. Co.. 116 N.B. 929, 
67 Ind.App. 636. 

(2) Under an earlier statute of the 
same greneral character It was held 
that “the money required to be paid 
Is not a license fee for permitting* 
the Insurance companies to conduct 
their business within the state, but 
It is for taxes Imposed on such com¬ 
panies by the Legislature.”—State v. 
New York Mutual Life Ins. Co., 93 
N.E. 213, 221, 176 Ind. 69, 42 L.RA- 
N.S., 266. 

68. La.—Citizens Ins. Co. v. Hebert, 
71 So. 955, 139 La. 708. 

63. La.—Citizens Ins. Co. v. Hebert, 
supra. 

32 C.J. p 995 note 86. 

64. U.S.—Manchester Fire Ins. Co. 

V. Herrlott, ac.Iowa, 91 F. 711. 


sonic Aid Assoa v. Waddlll, 40 S. 
W. 648, 138 Mo. 628. 

55. Ala.—^Ex parte Pittsburg Life & 
Trust Co., 66 So. 489, 189 Ala. 413, 
reversing 65 So. 699, 10 Ala. 614. 

56. N.C.—Pittsburg Life ATrust Co. 
V. Young, 90 S.B. 668, 172 N.C. 470. 

57. N.Y;—Boston Mfrs. Mut. Fire 
Ins. Co. V. Hendricks, 86 N.Y.S. 44, 
41 Misc. 479. 

58l Neb.—State ex rel. Smrha v. 
General American Life Ins. Co., 
272 N.W. 666, 182 Neb. 620. 

59. Neb.—State ex rel. Smrha v. 
General American Life Ins. Co., 
supra. 

60- Neb.—Continental Ins. Co. v. 

Smrha. 270 N.W. 122, 181 Neb. 791. 
Wyo.—^Equitable Life Assur. Soc. of 
U. S. V. Thulemeyer, 52 P.2d 1223, 
49 Wyo. 68, rehearing denied 64 
P.2d 896, 49 Wyo. 63, appeal dis- 
mlsiHed Ham v. Equitable Life As¬ 
sur. Soc. of U. S., 67 S.Ct. 24, 299 
U.S. 506, 81 L.Ed. 375. 

61. Neb.—Continental Ins. Co. v. 

Smrha, 270 N.W. 122, 131 Neb, 791. 
N.C.—^Pittsburg Life & Trust Co. v. 

Young, 90 S.E. 668, 172 N.C. 470. 
Pa.—^In re Personal Property Tax of 
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on which a successor company took over the assets 
of the original company, the successor company 
does not become liable for the gross premium tax of 
its predecessor company. ^5 

Computation of tax. The provisions of the stat¬ 
utes control in the computation of the tax due on 
insurance premiums or other receipts,®® as \nth 
respect to the allowance of credits or deductions.®" 
Where a foreign insurance company withdraws 
from the state during the course of a tax year, it 
has been held that in computing its tax it should be 
held liable for tax on all premiums collected during 
the year on policies written during such year,®® but 
that it is not liable for tax on premiums collected 
after expiration of the year even though accruing 
on policies written during the tax year.®® 

Type of insurance taxed. Under a statute permit¬ 
ting municipal taxation of premiums on fire insur¬ 
ance, it has been held that no tax may be imposed 
on a combination marine and fire insurance policy 
premium.'^® Where a statute imposing a gross pre¬ 
miums tax on insurance companies transacting busi¬ 
ness within the state was enacted at a time when 
group insurance did not exist, such a statute would 
not be deemed to include group insurance premiums 
as subject to tax, and the rule by which a statute 


couched in general terms is deemed to include mat¬ 
ters not yet in existence was held not to apply, in 
view of subsequent legislation expressly excluding 
group insurance from the operation of the gross 
premiums tax."^ However, such premiums are tax¬ 
able under a statute clearly imposing a tax on 
them.**- A foreign reinsurance company must pay 
a tax for the privilege of doing business within the 
state.^® 

§ 81. -Deposit of Money or Securities or 

Bond 

a. In general 

b. Claims covered by deposit 

c. Release or withdrawal of deposit 

d. Remedies 

a. In (General 

Foreign insurance companies doing business within 
a state are ordinarily required to deposit funds, securi¬ 
ties, or an indemnity bond in a specified amount with 
the proper authorities. Such a deposit usually constitutes 
a trust fund. 

A State has power to require a foreign insurance 
company to make a prescribed deposit as a condi¬ 
tion of doing business within its borders,"'* and on 
compliance with the prescribed conditions the for¬ 


es. Neb.—State ex rel. Smrha v. 
General American Life Ins. Co., 372 
N.W. 666. 132 Neb. 520. 

Statute as not retroaottve 

Act providing for additional li¬ 
cense fee of one per cent of premi¬ 
ums paid foreign Insurance company 
'becoming effective on a specified date 
■was held not retroactive as to that 
year.—Jefferson Standard Life Ins. 
Co. V. King. 163 S-B. 653. 165 S.C. 
219. 

66. Wis.—^Lutheran Mut. Life Ins. 
Co. V. State. 9 N.W.2d 82. 242 Wis. 
598. 

Zuoluslou in tax base of premiums 
from ftatemal oertUicates taken 
over 

Where a foreign Insurance compa¬ 
ny licensed to transact life insur¬ 
ance business assumed liability on I 
fraternal society certificates Issued 
prior to company's reorganization as 
an old line life insurance company, 
and in connection with that business 
the company received the annual 
premiums accruing on such certifi¬ 
cates, the amount so received was 
properly Included In the statutory 
base for computation of the 2% an¬ 
nual tax or license fee.—^Lutheran 
Mut Life Ins. Co. v. State, supra. 

67. Ill.—^People V. Commercial Un¬ 

ion Fire Ins. Co.. 168 N.B. 48S. 322 
Ill. 326. • 

S C.—Jefferson Standard Life Ins. Co. 
V. King. 168 S.E. 663. 165 S.C. 219. 


Premiums returned on canceled poli¬ 
cies 

Ill.— People V. Commercial Union 
Fire Ins. Co.. 153 X.B. 488, 322 III. 
326. 

S.C.—^King V. -^3tna Ins. Co., 167 S.E. 
12, 168 S.C. 84. 

Deductions disallowed under tax on 
**total” premiums 
CD Act providing for additional li¬ 
cense fee on “total” premiums paid 
foreign insurance company did not 
allow deduction for dividends or bon¬ 
uses paid in cash or applied In abate¬ 
ment of premiums.—Jefferson Stand¬ 
ard Life Ins. Co. v. King. 163 S.E. 
653, 165 S.C, 219. 

(2) Statute imposing license . tax 
on foreign fire Insurance companies, 
based on percentage of “total pre¬ 
miums” collected in state, was held 
not to authorize deduction from total 
premiums on account of reinsurance. 
— ^King V. ^tna Ins. Co., 167 S.B. 12, 
168 S.C. 84, 

68L Miss.—Gully v. Pilot Life Ins. 
Co., 165 So. 610, 174 Miss. 834. 

69. Miss.—Gully V. Pilot Life Ins. 
Co., supra. 

70. Ill.—People V. Commercial Un¬ 
ion Fire Ins. Co., 153 N.E. 488, 322 
Ill. 326. 

71. Wyo.—Equitable Life Assur. 

Soc. of U. S. V. Thulemeyer, 54 
P.2d 896, 49 Wyo. 63, denying re¬ 
hearing 52 P.2d 1223. 49 Wyo. 63, 
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appeal dismissed Ham v. Equitable 
Life Assur. Soc. of U. S., 57 S.Ct. 
24. 299 U.S. 505. 81 L.Ed. 375. 

72. Wyo.—EiQuitable Life Assur. 
Soc. of XT. S. V. Thulemeyer. 54 P. 
2d 896. 49 Wyo. 63. denying re¬ 
hearing 52 P.2d 1223, 49 Wyo. 63, 
appeal dismissed Ham v. Equitable 
Life Assur. Soc. of U. S., 57 S.Ct. 
24, 299 U.S. 505, 81 L.Bd. 375. 

73. Ill.—Baltica Ins. Co. v. Carr, 162 
X.B. 17S, 330 Ill. 608. 

X.C.—Pittsburg Life & Trust Co. 

V. Young, 90 S.B. 568, 172 N.C. 
470. 

Purchaser of all assets of domestic 
oomiiaap 

Ark.—Central States Life Ins. Co. v. 
State, SO S.W.2d 62S. 190 Ark. 605. 

74. Tex.—Phillips v. Perue, 229 S. 

W. 849, 111 Tex. 112, answers to 
certified questions conformed to. 
Civ.App., 233 S-W. 152. 

Paxposs of such statutes Is to pro¬ 
tect local citizens in their dealingrs 
with foreign insurance companies. 
Ark.—Palmer v. McDonald, ISO S.W- 
2d 72S. 198 Ark. 663. 

Qa.—^Manufacturing Lumbermen's 
Underwriters v. South Georgia Ry. 
Co.. 196 S.E. 244, 57 Ga.App. 699. 
La.—^U. S. ex rel. Landry v. Nation¬ 
al Surety Co. of New York. 187 
So. 9. 191 La. 1017. 

S.C.—^Boynton v. Consolidated In¬ 
demnity & Insurance Co., 185 S.E. 
731, 180 S.a 279. 
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cign insurance company is entitled to do business 
within the state75 Under statutory provisions reg¬ 
ulating admission of foreign insurance companies 
to do business within the state, it is ordinarily nec¬ 
essary for the foreign company to deposit funds, 
securities,'^7 or an indemnity bond,78 in a specified 
amount, which deposit should be made with the des¬ 
ignated official79 of the state wherein the foreign 
company is doing business, or with the proper au¬ 
thorities of the state of its domicile,®® and it is 
sometimes required that in order to do business in 
the state a foreign company shall possess a certain 
amount of capital®! or assets.82 

Under some statutes, the commissioner may in his 
discretion require one company to deposit a bond, 
and another to deposit securities.*3 Under stat¬ 
utes requiring a qualifying bond in stated amount 
to be filed by surety companies doing business with¬ 
in the state, the requirement is not that a single 
bond in such amount should be filed for all such 
companies, but rather that each company • doing 
business in the state should file a separate bond in 


the stated amount;®^ but the statute does not re¬ 
quire that any of these separate bonds be deemed 
a continuous bond.®® 

The deposit of money or securities, etc., need be 
made only in respect of the kind of insurance des¬ 
ignated by the statute.®® Under a statute requiring 
a foreign corporation to deposit a guaranty fund 
before being entitled to a certificate to transact lia¬ 
bility insurance business in the state, the state in¬ 
surance commissioners, in determining whether this 
provision applies in a particular case, may assume 
that a foreign corporation chartered to do an acci¬ 
dent and casualty insurance business was author¬ 
ized to engage in the business of liability insur- 
ance.®7 

The money or securities thus deposited constitute 
a trust fund for the domestic claimants, such as 
policyholders-,®® although the deposit is in excess of 
the minimum amount required by statute,®® and the 
state ofiicial charged with custody of the deposit is. 
in legal contemplation a trustee for the domestic 
claimants entitled thereto.®® However, it has been 


fStatuta liald vaUd 

Aleu—Fidelity & Deposit Co. of Mary¬ 
land V. Goodwyn, 168 So. 341, 231 
Ala. 44. 

75- Or.—^Mutual Ben. Health & Acci¬ 
dent Asa'n of OmaluC Neb., y. Dee, 
276 P. 48, 128 Or. 536. 

70. Mo,—Jones v. Horn, 78 S.W. 638, 
104 Mo.App. 706. 

32 C.J. p 996 note 96. 

Fund to meet gnanuity of dividends 
Neb.—^Western Life & Accident Co, 
of Colorado v. State Ins. Board of 
Nebraska. 162 N.W. 630, 101 Neb. 
152. 

77. Wash.—State v. Flshback, 140 
P. 887, 79 Wash. 290. 

32 C.J. p 995 note 97. 

Additional bonds may be required 
under statute where the original 
amount has been reduced by the 
sale of bonds to pay Judgments.— 
Board of Public Instruction of Dade 
County V. Knott, 143 So. 786, 106 
Fla. 869. 

78. Ark.—^Federal Union Surety Co. 
y. Flemister, 180 S.W. 674, 95 Ark. 
389. 

32 C.J. p 995 note 98. 

79. Ala.—^Fidelity & Deposit Co. of 
Maryland y. Goodwyn, 163 So. 341, 
346, 231 Ala. 44, citing Coipns Jn- 
zls. 

Wash.—State y. Flshback, 140 P. 

387, 79 Wash, 290. 

32 C.J. p 996 note 96. 

Treasnrsr and not snpsrlntsndsnt of 
Insurance as custodian ‘ 

State treasurer, and not superin¬ 
tendent of insurance. Is custodian 
and trustee of securities deposited 


with state treasurer by foreign sure¬ 
ty company pursuant to statute, and 
superintendent's duties with refer¬ 
ence thereto are purely statutory.— 
Ex parte Goodwyn, 149 So. 216, 227 
Ala. 178. 

80. Wash.—State v. Flshback, 140 P. 
387, 79 Wash. 290. 

32 C.J. p 996 note 95. 

81. Iowa—^Hartman y. Hollowell, 
102 N.W. 624, 126 Iowa 648. 

32 C.J. p 995 note 99. 

83. Vt.—Bankers' L. Ins. Co. v. 
Fleetwood, 67 A 239, 76 Vt. 297. 

83. S.C.—State V. McMaster, 77 S. 
E. 401, 94 S.C. 379, affirmed 85 S. 
Ct. 504. 237 U.S. 63. 59 L..Bd. 839. 

32 C.J. p 995 note 2. 

84. La—^U. S. ex rel. Landry y. Na¬ 
tional Surety Co. of New Tork, 187 
So. 9. 191 La. 1017. 

86. La—^U. S. ex rel. Landry y. Na¬ 
tional Surety Co. of New Tork, 
187 So. 9. 191 La 1017. 

86. La—^Lyon Lumber Co. v. Home 
Accident Ins. Co., 143 So. 379, 175 
La 476. 

Tex.—Southern Pac. Co. v. Lion 
Bonding & Surety Co., Clv.App., 294 
S.W. 599. 

32 C.J. p 995 note 97 [a]. 

Bstallatory statute 
A statute of one state, requiring 
deposits to secure payment of their 
policies to be made by insurance 
companies organized under the laws 
of foreign countries, and of com¬ 
panies organized In other states 
whose laws require deposits from 
insurance companies organized in the 
former state, does not apply to cor- 
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poratlons created under the laws of 
any other state of the United States, 
unless the laws of any such state 
require a deposit from such compa¬ 
nies organized in the former state. 
—Selders y. Merchants' Life Assoc., 
64 S.W. 768, 93 Tex. 194, reyerslng, 
Clv.App., 61 S.W. 647. 

87. ^ S.D.—^Metropolitan Casualty Ins. 
Co. V. Basford, 139 N.W. 796, 81 S. 
D. 149. 

83. U.S.—^Holloway y. Federal Re¬ 
serve Life Ins. Co., D.C.Mo., 21 F. 
Supp. 516. 

Ga.—^Eads v. Southern Surety Co., 
173 S.E. 163, 178 Ga. 348. 

N.T.—^In re Southern Surety Co. of 
New York, 9 N.T.S.2d 667, 256 Apr. 
Div. 237. affirmed 24 N.E.2d 845. 282 
N.T. 54, 127 AL.R. 497, reargument 
denied 26 N.E.2d 809, 282 N.T. 678. 
Ohio.—State ex rel. Van Schalck v. 
Bowen, 2 N.E.2d 824, 181 Ohio St. 
310, certiorari denied State of Ohio 
ex rel. Van Shaick v. Bowen, 67 S. 
Ct 190, 299 U.S. 697. 81 L.Ed. 440. 
Tex.—Senter v. Lockhart, 82 S.W. 

2d 376. 125 Tex. 20, 101 AL.R. 494. 
82 C.J. p 996 note 4. 

89. N.T.—^Lancashire ’ Ins. Co. v. 
Maxwell, 30 N.B. 192. 181 N.T. 286. 

32 C.J. p 996 note 6. 

90. U.S.—^Holloway v. Federal Re¬ 
serve Life Ins. Co., D.C.Mo., 21 
F.Supp. 516. 

Ala.—^Ex parte Goodwyn, 149 So. 216, 
227 Ala. 173. 

N.T.—In re Southern Surety Co. of 
New York. 9 N.r.S.2d 667, 256 
App.Dlv. 287, affirmed 24 N.B.2d 
846, 282 N.T. 64, 127 AL.B. 497, 
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held that securities deposited by the company as a 
condition imposed by the superintendent of insur¬ 
ance for obtaining a license, but not under any stat¬ 
ute so requiring, do not constitute a trust fund.^^ 
While the deposit constitutes a trust fund, it belongs 
to the company making it,92 and all interest earned 
on the fund while on deposit becomes part of the 
fund and belongs to the owner thereof.93 The 
rights in respect of such deposits are governed by 
the law in effect at the time of deposit and not by 
subsequent amendments,and a change in the stat¬ 
ute cannot affect the rights to such deposit where 
those rights accrued prior to the change in the 
law.®5 

Construction of qualifying bond. A qualifying 
bond given by a foreign insurance company should 
be liberally construed in favor of insured,in the 
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terms of the controlling statute,and the terms of 
the statute may be read into the bond.^® A prac¬ 
tical construction placed on the statutory provision, 
read into the bond, by the insurance commissioner, 
which has been acted on for some time, should not 
be disregarded by the courts unless plainly wrong. 

b. Claims Covered by Deposit 

Generally the claims for which the deposit or quali¬ 
fying bond of a foreign insurance company may be held 
liable depend on the provisions of the statutes and of 
the bonds filed. 

Generally the claims for which the deposit or 
qualifying bond of a foreign insurance company 
may be held liable depend on the provisions of the 
statutes* and of the bonds filed,i and every claim 
falling within such provisions is a proper subject 
of recovery', 2 to the extent of the bond or deposit,^ 


reargrument denied 26 N.E.2d SO9. 
282 N.Y. 678. 

91. U.S.—Blake v. Old Colony L. 
Ins. Co.. Mo.. 209 P. 309, 126 C.C. 
A. 235. 

92. N.D.—^Des Moines Mut. Hall & 
Cyclone Ins. Assoc, v. Steen. 1T5 
N.W. 195, 43 N.D. 298. 

32 C.J. p 996 note 8. 

93. N.D.—Des Moines Mut. Hall & 
Cyclone Ins. Assoc, v. Steen, supra. 

94. N.T.—In re Stoddard. 151 N.E. 
159. 242 N.Y. 148, 45 A.L.R. 622, 
modifyinsT People v. Stoddard, 210 
N.Y.S. 904, 214 App.Dlv. 777, which 
affirms In re Stoddard, 207 N.Y. 
S. 50, 123 Misc. 877. 

95. Or.—^Earle v. Holman, 61 P.2d 
1242, 164 Or. 578. 

93. U.S.—Robertson v. Metropolitan 
Casualty Ins. Co. of New York, D. 
C.S.C., 15 F.Supp. 829, affirmed, C. 
C.A., 84 P.2d 465. 

97. U.S.—Robertson v. Metropolitan 
Casualty Ins. Co. of New York, 

C. C.A.S.C.. 84 F.2d 466, affirming. 

D. C., 15 F.Supp. 329. 

98. U.S.—^Robertson v. Metropolitan 
Casualty Ins. Co. of New York. D. 
C.S.C., 15 F.Supp. 329, affirmed, 
C.C.A.. 84 F.2d 465. 

99. U.S.—Robertson v. Metropolitan 
Casualty Ins. Co. of New York, C.C. 
A.S.C., 84 F.2d 465, affirming, D.C., 
15 F.Supp. 329. 

1. U.S.—^Home Indemnity Co. of 
New York v. O’Brien, C.C.A.Mich.. 
104 P.2d 413—Gulf Refining Co. v. 
Home Indemnity Co. of New York, 
C.C.A.Ark., 78 F.2d 842. 

Ala.—City of Greenville v. Goodwyn, 
169 So. 699, 233 Ala. 71—Fidelity 
& Deposit Co. of Maryland v. Qood- 
wyn, 163 So. 341, 231 Ala. 44. 
N.Y.—In re Stoddard, 151 N.B. 159, 
242 N.Y. 148, 45 A.L.R. .622, modify¬ 
ing People V. Stoddard, 210 N.Y.S. 


904, 214 App.Div. 777, which af¬ 
firms In re Stoddard, 207 N.Y.S. 
50, 123 Misc. 877. 

Or.—Underdahl v. Holman. 62 P.2d 
939, 155 Or. 125, denying rehear¬ 
ing 60 P.2d 968. 165 Or. 125. 

Tex.—Southern Pac. Co. v. Dion 
Bonding & Surety Co., Civ.App., 
294 S,\V. 599. 

Policy issued outside state 

Under some statutes, a domestic 
policyholder has no preferred claim 
on the fund where he took out his 
policy from an agent residing and 
doing business outside of the state.— 
Piedmont & Arlington Li. Ins. Co. 
V. Wallin. 58 Miss. 1. 

Surety sad fidelity iasuraace 

(1) Securities deposited by Insur¬ 
ance company with state treasurer as 
condition precedent to doing surety 
and fidelity business In state have 
reference to that class of business 
exclusively and are not available 
to policyholders and others having 
claims against company arising out 
of any other class of insurance, such 
as casualty insurance written by 
company in state.—^Earle v. Holman, 
61 P.2d 1242, 154 Or. 578. 

(2) Even If broad language of bond 
conditioned on principal’s prompt 
payment of all claims and obliga¬ 
tions created ambiguity as to w'heth- 
er bond was limited to principal’s 
guaranty and surety business, or also 
covered principal’s casualty business, 
the fact that bond was executed in 
compliance with statutory require¬ 
ments controlling right to do guaran¬ 
ty and surety business and that prin¬ 
cipal also executed separate bond 
to cover casualty business, which 
was dealt with in statute as sepa¬ 
rate class, established that bond cov¬ 
ered only guaranty and surety busi¬ 
ness.—Gulf Refining Co. v. Home In¬ 
demnity Co. of New York, C.C.A.Ark., 

i 78 F.2d 842. 


Beinsuranoa polidas as not eovaxad 
Qualification bonds required of fire 
insurance companies protect only 
policies or contracts of insurance, 
and do not protect policies of rein¬ 
surance.—Cunningham V. Republic 
Ins. Co., 94 S.W.2d 140, 127 Tex. 499, 
reversing Republic Ins. Co. v. Cun¬ 
ningham, Civ.App., 62 S.W.2d 339. 

2. La.—^Lyon Lumber Co. v. Home 
Accident Ins. Co., 143 So. 379, 175 
La. 476—Brim v. .American Surety 
Co. of New' York, 142 So. 910, 175 
La. 41. 

Attorney’s fees 

(1) Attorney’s fees were held cov¬ 
ered by qualifying bond of guaranty 
company covering ’’all claims and 
obligations arising or accruing In 
State by virtue of bond or contract** 
made by principal, hence surety was 
liable for fees even though the stat¬ 
ute would not itself have included 
the claim.—^National Surety Co. v. 
State, 59 S.W.2d 27. 1S7 Ark. S4. 

(2) The surety on a surety com¬ 
pany’s qualifying bond was liable 
to attorney for services rendered to 
surety company with reference to its 
liability on bond furnished by it for 
another company during period in 
which qualifying bond was effective. 
—^U. S, ex rel. Landry v. National 
Surety Co. of New' York, 187 So. 9. 
191 La. 1017. 

Medical fees held covered under 
compensation Insurer’s statutory 
bond.—Smith v. Home Accident Ins. 
Co., La.App., 142 So. 912. 

3. La.—U. S. ex rel. Landry v. Na¬ 
tional Surety Co. of New York, 
187 So. 9, 191 La. 1017. 

^lability not oiuniilatlve 
Where the statute provides for 
cancellation of the old bond on the 
giving of a new one, the liability is 
not cumulative but is restricted in 
amount to the penalty of the new 
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Under a statute requiring any company doing busi¬ 
ness in the state, which may offer or undertake to 
become surety on any bond or on any surety con¬ 
tract, to make a deposit, such a deposit may be held 
liable in respect of claims on an automobile public 
liability policy, since such a policy is to be deemed 
a surety contract within the contemplation of the 
statute.^ Where the governing statute provides 
that the qualifying bond or deposit shall be for 
the use and benefit of all creditors in the state and 
shall be held subject to any claim, lien, or judgment 
obtained in the state, its coverage is not restricted 
to claims arising from risks incurred in the state,® 
but, on the contrary, the bond or deposit is subject 
to all debts incurred in the state whether or not 
they arise from such risks.® 

Time of loss or accrual of claim. The surety on 
a qualifying bond is liable for, and only for, all 
claims arising during the period covered by his 
bond.7 Under the provisions of some bonds or stat¬ 


utes, the deposit inures to the benefit of claimant 
irrespective of when the policies were issued or 
when they became effective,® and under provisions 
contemplating that qualifying bonds should protect 
the payment of obligations arising on policies issued 
during the year covered by the bond, recovery may 
be had on the bond for a loss occurring after the 
expiration of the year under a policy written dur¬ 
ing the year covered by the bond.® If a surety 
company on the qualifying bond of a foreign insur¬ 
ance company is released by operation of law on the 
giving of a new qualifying bond, such release can¬ 
not discharge the liability of the old surety that has 
arisen or accrued, or may arise or accrue, on poli¬ 
cies already written before execution of the suc¬ 
cessor bond;^® but he is released as to liability on 
claims accruing after the substitution of bonds ex¬ 
cept in respect of those predicated on policies writ¬ 
ten before such sttbstitution.il A successor surety 
is not liable for claims growing out of a contract 


bond.—^American Surety Co. of New | 
York V. Calcasieu Oil Co., B.C.La.. 2 
F.Supp. 200. 

4, Fla.—State v. Knott, 143 So. 221, 
105 Pla. 569, 107 Fla. 770. 

6. La.—^American Surety Co, of Now 
York V. Ryan, 170 So. 34, 186 La. 
678. 

6. La.:—^American Surety Co. of New 
York V. Ryan, supra. 

Affent’s olalm 

Claim against Insurance company 
arising out of agent's contract was 
held secured by Insurance company's 
qualifying bond.—American Surety 
Co. of New York v. Ryan, supra. 

7. La.—XJ. S. ex rel. Landry v. Na¬ 
tional Surety Co. of New York, 
187 So. 9, 191 La. 1017. 

Breach of oontzaot arising durbog 
term of bond 

The surety on a surety company's 
qualifying bond was liable on bond 
executed by surety company guar¬ 
anteeing performance of cooling sys¬ 
tem Installed by contractor within 
period during which qualifying bond 
was in force, for cost of Installation 
of additional equipment after ex¬ 
piration of such period, since breach 
of contract occurred when cooling 
system was completed, the subse¬ 
quent events merely furnishing proof 
of breach of contract, and fixing 
amount of damages.—^U. S. ex rel. 
Landry v. National Surety Co. of 
New York, supra- 

Cknurtruotion oontxsot executed with¬ 
in bond period 

The surety on the qualifying bond 
of surety company which executed 
levee construction contractor's bond 
was liable for claims against surety 
company for materials furnished for 


use In construction, where construe- | 
tlon contract and bond were execut- | 
ed within period during which quail- j 
fying bond was in effect.—^U. S. ex 
rel. Landry v. National Surety Co. of J 
New York, supra. 
xrnreinlttad ooUectioiUi 

The surety on a surety company's 
qualifying bond between February 
24, 1931, and March 3, 1932, was lia¬ 
ble on claims against surety com-j 
pany on blanket fidelity bonds for 
loss of moneys collected by agent 
under terms of contract dated No¬ 
vember 6, 1931, and trust receipts 
dated February 16. 1932, which col¬ 
lections were not remitted to prin¬ 
cipal, but was not liable on claims 
against surety company on blanket 
fidelity bonds for loss of moneys col¬ 
lected by agent under terms of con¬ 
tract dated September 17, 1930, and 
trust receipts dated February 11, 
1932. and not remitted to principal 
where unremitted collections were 
made by agent subsequent to March 
8, 1982.—^U. S. ex rel. Landry v. Na¬ 
tional Surety Co. of New York, supra. 
Sefialoations made after bond period 
expired 

The surety on a surety company's 
qualifying bond between February 24, 
1931, and March 3, 1932, was not lia¬ 
ble on claims a^nst surety com¬ 
pany on blanket fidelity bonds predi¬ 
cated on alleged defalcations com¬ 
mencing on August 1, 1932, and cov¬ 
ering period of seventeen weeks.— 
U. S. ex rel. Landry v. National Sure¬ 
ty Co. of New York, supra. 

Bate of judgment as not oontroUlug 

The surety between February 24, 
1931, and March 3, 1932, on the quali¬ 
fying bond of a surety company 
which was surety on qu&lifying bond 
of bus company's liability Insurer, 
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was not liable on claim against bus 
company for injuries received by 
passenger in accident on May 7, 1980, 
notwithstanding that judgment ob¬ 
tained by passenger against com¬ 
pany was rendered on March 14, 
1931, since judgment did not create 
passenger's claim on bond, but mere¬ 
ly established validity of claim which 
actually arose at time of accident.— 
U. S. ex rel. Landry v. National Sure¬ 
ty <30. of New York, supra. 

a U.S.—^Home Indemnity Co. of 
New York v. O'Brien, C.C.A.Mich., 
104 F.2d 413. 

Ark.—^Palmer v. McDonald, 180 S.W. 
2d 728, 198 Ark. 668. 

9. Tex.—^American Surety Co. of 
New York v. Martinez, Civ.App., 
78 S.'W’.2d 109, error refused. 

Fire loss 

Surety on Insurance company's 
qualification bond for year In which 
fire policy was Issued is liable, al¬ 
though loss occurred after expira¬ 
tion of such period, where under 
terms of bond It protected fire loss 
under policies issued during year, 
and condition of insurance company's 
qualification bond protecting fire loss 
under policies Issued during year 
bond was In force was held not In¬ 
valid as more onerous than statute 
authorizes, as against contention that 
bond should protect only claims aris¬ 
ing during year.—American Surety 
Co. of New York v. Maz^nez, su¬ 
pra. 

la La.—^U. S. ex rel. Landry v. Na¬ 
tional Surety Co. of New York 
187 So. 9, 191 La. 1017. 

IL La.—^U. S. ex roL Landry v. Na¬ 
tional Surety Co. of New York, su¬ 
pra. 
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entered into by the principal prior to the date the 
qualifying* bond was filed, where no money or se¬ 
curities were withdrawn on the faith of the bond,i2 
and a provision in the statute to the effect that the 
bond shall be held subject to any claims, liens, or 
judgments that may be obtained in the courts of 
the state refers to the bond that is in existence when 
the claim or lien arises and is reduced to judg- 
ment.i3 

Where the statute provides for annual renewal 
of the qualifying bond given by a foreign insurance 
company, when a new bond is given pursuant to 
such provisions, the former bond is superseded by 
the renewal bond in so far as future defaults are 
concerned but where the statute provides that 
the old bond shall be canceled forthwith on substi¬ 
tution of a new bond under an annual renewal of 
bonds, the new bond may be held for a default oc¬ 
curring prior to its issuance.^® 

c. Edease or Withdrawal of Deposit 

Generally a deposit or qualifying bond of a foreign 
insurance company is subject to withdrawal, release, or 
cancellation on a proper showing of payment or extln- 
guishment of all claims secured thereby. 

Ordinarily a foreign insurance company may 
withdraw its deposit on due certification by the ap¬ 
propriate state officer that all obligations and lia¬ 
bilities which the deposit was made to secure have 
been paid or extinguished,but until it satisfac¬ 
torily appears that all such obligations have been 
paid or extinguished there is no duty on the part of 
the state custodian to return such deposit.^^ Un¬ 
der statutes permitting a foreign insurance compa¬ 
ny to withdraw from doing business in the state 


and to withdraw’ its deposit or have its qualif 3 ’ing 
bond canceled on satis factor}’ proof of pa}Tnent of 
all claims on “risks” incurred in the state, it has 
been held that the word “risks” refers to claims 
arising from contracts of insurance, indemnity, 
fidelity, or guaranty,^® and that even though such 
other debts may be covered by the bond or deposit, 
the foreign insurance company is not required to 
pay debts other than those arising from such risks 
before withdrawing.^® With respect to the right 
of an insurance company to recover a bond depos¬ 
ited, it is estopped to deny its power to execute a 
liability policy under its authority to do business in 
the state.20 An insurance company, incorporated in 
a foreign country, which qualifies to do business in 
a state and makes the statutory deposit for the bene¬ 
fit of all policyholders in the United States, may 
not withdraw’ the deposit on terminating its obliga¬ 
tions to policyholders in the state w-here there are 
other policyholders in other states.2l 

Under a statute permitting a foreign insurance 
company to withdraw^- money or securities deposited 
on furnishing a bond in a stipulated sum, the bond 
furnished for the release of the deposit is in the 
nature of a “lieu” bond .22 

Assumption of debts by another company. The 
assignee of bonds deposited with the state treasur¬ 
er by a foreign insurance company may compel the 
treasurer to release the bonds wrhere, under a rein¬ 
surance contract, the assignee has assumed all 
claims against the assignor ;23 but in the absence 
of a clear showing of such assumption it must ap¬ 
pear that all outstanding claims have been settled 
before the bonds are released.^* 


la. La.—^U. S. ex rel. Landry v. Na¬ 
tional Surety Co, of New York, 
supra. 

13. La.—U. S. ex rel. Landry v. Na¬ 
tional Surety Co. of New York, 
supra. 

14L U.S.—Robertson v. Metropoli¬ 
tan Casualty Ins. Co. of New York, 
nC.S.C.. 16 F.Supp. 329, affirmed, 
C.C.A., 84 F.2d 466. 

N.T.—^In re International Reinsur¬ 
ance Corporation, 8 N.B.2d 618, 
271 N.Y. 381, affirming In re Peo¬ 
ple iby Van Scbalck, 285 N.Y.S. 
536, 246 App.Div. 791—^People v. 
Columbia Casualty Co., 278 N.Y. 
S. 792, 155 Misc. 91. 

No recovery on 1931 bond-for 1938 
Judgment 

Coverage of accident insurer’s stat¬ 
utory qualifying bond was limited to 
Judgments obtained against Insurer 
within license year for which bond 
was given, so as to preclude recov¬ 
ery on 1931 bond for unpaid Judg¬ 


ment entered against insurer in 1933, 
notwithstanding cause of action 
against insurer arose in 1931.—Rob¬ 
ertson V. Metropolitan Casualty Ins. 
Co. of New York. C.C.A.S.C., 84 P.2d 
466, affirming, D.C., 15 F.Supp. 329. 

15. La.—^Pritchard v. Southern Ins. 
Co. of Nashville, Tenn., 146 So. 374, 
176 La. 187, 

la Ohio.—State v. Safford, 160 N.E. 

239, 117 Ohio St. 412. 

Statutes ooxurtrued together 
Ohio.—State ex rel. Van Schaick v. 
Bowen, 2 N.E.2d 824. 181 Ohio St. 
310, certiorari denied State of Ohio 
ex rel. Van Schaick v. Bowen, 67 
act 190, 299 U.S. 597. 81 L.Bd. 
440. 

17- Ohio.—State ex rel. Van Schaick 
V. Bowen, supra. 

18. Leu—^American Surety Co. of 
New York v. Ryan, 170 So. 34, 185 
La. 678. 


19. La.—^American Surety Co. of 
New York v, Ryan, supra. 

20. Fla.—State v. Knott, 143 So. 221, 
105 Fla, 569. 107 Fla. 770. 

SL U.S.—South British Ins. Co., 
Limited, of Auckland. New Zea¬ 
land, V. Younger, D.C.Ohio, 58 F.2d 
1049. 

2& La.—^U. S. ex rel. Landry v. Na¬ 
tional Surety Co. of New York, 
187 So. 9, 191 La. 1017. 

23. Fla,—State ex rel. Union Indem¬ 
nity Co. V. Knott, 143 So. 296, 

I 107 Fla. 770. 

24. Fla.—State v. Knott 143 So. 
221, 106 Fla. 569, 107 Fla. 770. 

Assignee’s ownership as subject to 
claims 

Assignee’s ownership and right to 
possession of bonds, deposited with 
state treasurer by assignor surety 
company, are subject to all claims 
under surety contracts made in state 
by assignor.—State v. Elnott, supra. 
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d. Remedies 

The remedy by which a creditor may reach the de- 
posit of a foreign Insurance company depends largely 
on the language and provisions of the statutes. 

The remedy by which a creditor of a foreign in¬ 
surance company may reach its deposit in satis¬ 
faction of his claim will depend largely on the 
language and provisions of the statutes.25 The 
• surety on a qualifying bond of a foreign insurance 
company may, when sued by insured, assert any 
defense available to the insurance company based 
on contractual limitation of the period for bringing 
suit,26 even though the insurance company has fail¬ 
ed to assert such defense,27 but the surety may not 
urge as a defense concealment of facts known to 
insurer’s agent,28 

A judgment against a surety on the qualification 


44 C.J.S. 

bond of a foreign insurance company properly in¬ 
cludes interest to date of judgment.22 

§ 82. - What Constitutes Doing Business 

in State 

Constitutional and statutory provisions regulating 
foreign insurance companies apply only when they are 
doing business within the state, and the question Is 
largely one of fact to be determined by the circumstances 
of each particular case. 

Constitutional and statutory provisions regulat¬ 
ing foreign companies apply only when they are do¬ 
ing business within the state.®® The question is 
largely one of fact to be determined by the cir¬ 
cumstances of each particular case,21 and*, in de¬ 
termining whether or not insurance business is 
done within a state, so as to be subject to state 
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26. S.C.—^Petition of State ez rel. 
Hutchinson. 189 S.B. 475. 182 S.C. 
869. 

Suit brouglit la looal oouji^ la ooa- 
dltlon preoedexLt to appropriation of 
bonds held by state treasurer to the 
pasrment of loss under fire policy.— 
Manufacturing* Lumbermen’s Under¬ 
writers y. South Georgia Ry. Co., 
196 S.S]. 244, 57 Ga.App. 699. 
Asnandnent of petition 

Indemnity company, seeking return 
of bond deposited with state treas¬ 
urer by company issuing automobile 
liability policy, was held entitled to 
amend alternative writ of mandamus 
to show clearly that relator assumed 
insurer's liability,—State v. Knott, 
148 So. 221, 105 Fla 569, 107 Fla 
770. 

Servloe at oflloe of state oflloial 
The compliance with provision of 
act requiring all guaranty, fidelity, 
surety, and bond companies doing 
business in state to deposit securities 
with state treasurer by a foreign 
surety company, domesticated such 
company for purposes of Jurisdiction 
and legal process, and the place of 
its residence, in so far as service of 
legral process was concerned, was 
the office of the secretary of state, 
—Pittman Bros. Const. Co. v. Amer¬ 
ican Indemnity Co., 198 So. 699, 194 
La. 437. 

26. Tex.—American Surety Co. of 
New York v. Martinez. Clv.App., 73 
S.W.2d 109, error refizsed. 
liUng of petition as tolling limita¬ 
tion 

With regard to question whether 
contractual limitation provided for 
in fire policy barred action thereon, 
and whether filing of petition tolled 
such limitation, it is immaterial 
whether original petition stating 
cause of action against Insurer also 
stated cause of action agaizust surety 


' on qualification bond, since action on 
bond was governed by statute.— 
American Surety Co. of New York v. 
Martinez, supra. 

27. Tex.—^American Surety Co. of 
New York v. Martinez, supra. 

28. Mortgagee effeotlng Insnranoe 
without kzLOwledge of ownor 

Tex.—^American Surety Co. of New 
York V. Martinez, supra. 

29. Tex.—^American Surety Co. of 
New York v. Martinez, supra. 

30. Cal.—Chapman v. Title Guaran¬ 
tee & Trust Co., 78 P.2d 268, 25 
Cal.App.2d 567. 

Xnsuraaoe biuduess 

(DA foreign corporation which 
advertised "family security and ben¬ 
efits in case of death or emergencies," 
as Inducements to public to obtain 
coupons by buying goods from speci¬ 
fied stores, was carrying on an "in¬ 
surance business" so as to be sub¬ 
ject to supervision by the state in¬ 
surance commissioner.—^Hunt v. Pub¬ 
lic Mut. Ben. Foundation. O.C.A.Pa., 
94 F.2d 749, certiorari denied Public 
Mut Ben. Foundation v. Hunt, 59 
act 75, 805 U.S. 616, 83 L.Fd. 893. 

(2) Foreign corporation issuing 
contracts providing that on pay¬ 
ment of sum or in event oi death 
before payment party paying should 
be entitled to funeral was held en¬ 
gaged in "insurance business."—Sis¬ 
son- V. Prata Undertaking Co., 141 A. 
76, 49 R.I. 132. 

(3) Foreign corporation which con¬ 
tracted, for premium paid by land 
developer, to issue, to purchasers 
of lots from developer, bonds to re¬ 
purchase, from purchaser, lots at 
certain price, after given period, on 
purchasers’ demand, was held engage 
ed in • "insurance" business contrary 
to its charter to engage in real es¬ 
tate business.—Commonwealth ex reL 


Schnader v. Fidelity Land Value As- 
sur. Co.. 167 A. 800, 812 Pa. 425. 
"Foreign Insnranoe oompanar” with¬ 
in regulations 

Foreign surety and guaranty com¬ 
pany doing business in a state by 
guaranteeing fidelity of persons hold¬ 
ing places of public or private trust 
in handling of money or other prop¬ 
erty is "foreign insurance company" 
and subject to statutory provisions 
relating to foreign insurance compa¬ 
nies with respect to service of proo- 
ess.—Title Guaranty & Surety Co. v. 
McAllister, 200 N.B. 831, 130 Ohio St 
637. 

31. U.S.—^Hussey Tie Co. v. Knick¬ 
erbocker Ins. Co., C.C.A.MO.. 20 F. 

2d 892, certiorari denied 48 S.Ct 

141, 275 U.S. 569, 72 L.Bd. 431. 

Any hnslness 

The phrase "any business," as used 
in statute prohibiting foreign insur¬ 
ance company from transacting any 
business in the state without pro¬ 
curing license therefor, is more com¬ 
prehensive in meaning than carrying 
on or engaging in business generally, 
and is construed as prohibiting the 
making of a single contract in the 
exercise of the corporate function.— 
Taggart v. George B. Booker & Co., 
DetSuper., 36 A.2d 499. 

Foreign Insnranoe companies held 
not doing business In state 

(1) Generally.—Hussey Tie Co. v. 
Knickerbocker Ins. Co., CC.A.MO., 20 
F.2d 892, certiorari denied 48 S.Ct 
141, 275 U.S. 569, 72 L.Bd, 481. 

(2) An automobile dealer in secuz^ 
ing acquiescence by purchasers of 
automobiles in sale contract, which 
ipso facto gave them insurance un¬ 
der preexisting agreement made in 
foreign state, was held not procuring 
of insurance In the stata—^Palmetto 
Fire Ins. Co. v. Beha, D.ON.Y., 18 
F.2d 606. 
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regulation, the courts will consider all factors bear¬ 
ing on the question.32 ^ distinction may exist be¬ 
tween the doing of business so as to be amenable to 
service of process and the doing of business so as 
to be subject to regulatory statutes.33 

A foreign company may be doing business in 
the state if it actively solicits insurance and col¬ 
lects assessments from resident policyholders,or 
if it maintains an agency in the state,33 through 
which it adjusts claims for loss,36 although it may 
not enter into contracts of insurance with residents 
thereof,37 or may not insure property situated there- 
in.36 It is doing business where it investigates, ad¬ 
justs, and settles losses under outstanding policies 
in the state,39 or where it maintains an agent in 
the state with authority to collect assessments or 
premiums and to give final receipts therefor.^o 
Some courts hold that a foreign insurance company 
is doing business in the state where it issues policies 
of insurance to residents of the state on property 
located in the state,but it has also been held that 
a foreign insurance company is not doing business 
in the state unless it is acting by some person in 


the state authorized to bind it.^® 

Ordinarily a reinsurance transaction constitutes 
doing business in the state wherein such contract is 
consummated,"*3 and the reinsuring of risks has 
been held not doing business within the state of res¬ 
idence of the persons insured as regards jurisdic¬ 
tion.^^ Taking over domestic insurance, and con¬ 
tinuing it, with collection of premiums in the state, 
may constitute doing business therein.**3 Where a 
company reissues existing policies and collects pre¬ 
miums, the same situation, as far as the doing of 
business is concerned, exists as though it had orig¬ 
inally issued the policies and thereafter collected the 
premiums due thereon.'*^ Where a risk is written 
in one state and a reinsurance covering the partic¬ 
ular risk is written in another state, the business of 
reinsurance is done in the state where the reinsur¬ 
ance policy is wTitten and, therefore, such a trans¬ 
action is not business done in the first state so 
as to subject a foreigpi company writing the rein¬ 
surance to taxation in the first state,^ 7 and the fact 
that the reinsurance was assumed by one contract 
made in advance in the other state instead of by 


32. U.S.—^Hoopeston Canning Co. v. 
Cullen. 6S S.Ct 602. 318 U.S. 313. 
87 L.Ed. 1722, 146 A.Ii.R. 1113, af¬ 
firming 43 N.E.2d 49. 288 N.Y. 291, 
reversing 29 N.Y.S.2d 300, 262 App. 
Dlv. 446, reversing 24 N.Y.S.2d 
812. 

Bartioular faotors 
In deciding whether or not a state 
has power to regulate an insurance 
business on the theory that It is 
being transacted within its borders, 
the location of the activity prior and 
subsequent to the making of the in¬ 
surance contract, the degree of in¬ 
terest of the regulating state in 
the object insured, and the location 
of the property insured are, separate¬ 
ly and collectively, entitled to great 
weight.—^Hoopeston Canning Co. v, 
Cullen, supra. 

83. Doing business within servloe 
of process mle. 

Under statute providing that, 
where a cause of action accrues by 
reason of any contract with a for¬ 
eign corporation “doing business in 
this state” and such corporation has 
not a designated process agent, serv¬ 
ice may be had on the secretary of' 
state, a foreign Insurance company 
with soliciting agents in the state 
Issuing policies to residents and col¬ 
lecting premiums was “doing busi¬ 
ness In the state,” and, no service 
agent having been designated by it. 
service on insurance company could 
be had by service of sununons on the 
secretary of state.—^Merchants & 
Bankers Guaranty Co. v. Washington, 
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94 P.2d 930, 185 Okl. 632. 137 A.LuR. 
1123. 

34. S.C.—McXeely v. Fidelity Mut. 
Ben. Ass’n 182 S.E. 425, 178 S.C. 
247. 

32 C.J. p 996 note 10. 

35. Ill,—^North American Ins. Co. v. 
Yates. 116 Ill.App. 217, affirmed 73 
N.E. 423, 214 Ill. 272. 

Ohio.—State v. Amazon Ins. Co., 1 
Ohio Cir.Ct..N.S., 4, 24 Ohio Cir. 
Ct. 387. 

3a N.Y.—^Henriques v. Gauthiod 
Mar. Ins. Co., 199 N.Y.S. 131. 

Va.—Isaac Fass, Inc. v. Pink, 17 S. 

K2d 379. 178 Va. 357. 

37. Ohio.—State v. Amazon Ins. Co., 
1 Ohio Cir.Ct.,N.S.. 4, 24 Ohio Cir. 
Ct 3S7. 

Okl.—State ex rel. Head v. Mid-West 
Mut. Ben. Co.. 73 P.2d 1138, 181 
Okl. 338. 

3a Ill.—^North American Ins. Co. v. 
Yates, 73 N.E. 423, 214 Ill. 272, af¬ 
firming 116 IlLApp. 217. 

Ohio.—State v. Amazon Ins. Co., 1 
Ohio Cir.Ct..N.S.. 4. 24 Ohio Cir.Ct 
387. 

' U.S.—Commercial Mut. Accident 

— Co. v. Davis, Mo., 29 S.Ct. 445, 213 
U.S. 245, 63 Li.Ed. 782—^Pennsylva¬ 
nia Lumbermen’s Mut. Fire Ins. 
Co. V. Meyer, N.Y.. 25 S.Ct 483. 
197 U.S. 407, 49 L.Bd. 810. 

4a Pa.—McCullough v. Railway 
Mall Assoc., 33 Pa.Co. 529. 

41. Ind.—^McCord v. Illinois Nat P. 
Ins. Co., 94 N.E. 1053, 47 Ind.App. 
602. 


S.C.—Cumow V. Phoenix Ins. Ca, 16 
S.E. 132, 37 S.C. 406, 34 Am.S.H. 
766. 

42. Pa.—Fulton v. Commercial Trav¬ 
elers’ Mut. Accident Assoc., 33 A. 
324, 172 Pa. 117. 

4a Cal.—Connecticut General Life 
Ins. Co, V. Johnson, 43 P.2d 278, 3 
Cal.2d S3, appeal dismissed 56 S. 
Ct 103, 296 U.S. 535, 80 LuEd. 380. 
Coixunxzaaioe 

Insurance company’s execution of 
contract of coinsurance with anoth¬ 
er company and its delivery in state 
to such other company for Its signa¬ 
ture and presentation to insurance 
commissioner for approval, and per¬ 
formance of such contract within 
state, were held "engaging In busi¬ 
ness” within state to which filing of 
resolution consenting to service of 
process on agent of company in state 
or insurance commissioner was con¬ 
dition precedent.—Lincoln Nat. Life 
Ins. Co. v. Means. 95 S.W.2d 264, 264 
Ey. 566, certiorari denied 57 S.Ct. 
42, 299 U.S. 578, 81 L.Ed. 426. 

44. U.S.—^Kasprzak v. Mutual Life 
Assur. Co. of Canada, D.CN.Y., 1 
F.Supp. 915. 

45. Okl.—Minton v. Minton, 89 P. 
2d 538, 170 OkL 274. 

4& Minn.—^Kulberg v. Fraternal Un¬ 
ion of America. 154 N.W. 748, 131 
Minn. 131. 

47, N.Y.—People ex rel. Sea Ins. 
Co. V. Graves, 8 N.E.2d 872, 274 
N.Y. 312, affirming 289 N.Y.S. 177, 
248 App.Div. 255. 
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separate reinsurance contracts for each policy or 
risk does not change the rule.^^ 

Group insurance. Where a foreign insurance 
company contracts with an employer to write group 
insurance for its employees and the contract is 
made outside the state, the fact that the applica¬ 
tion of an employee for such insurance is made to 
his employer within the state does not constitute do¬ 
ing of business in the state by the insurance com¬ 
pany, regardless of who pays the premiums, as the 
employer is deemed the agent of the employee and 
not a soliciting agent of the company.^^ 

Casual and incidental transactions performed by 
a foreign insurance company in a state do not con¬ 
stitute the doing of an insurance business therein.^o 
This rule applies to preliminary negotiations for in¬ 
surance,®^ appraisals and inspections of property,®^ 
collection of premiums by mail,®® making medical 
examinations,®^ the lending of money and the in¬ 
vestment of funds,®® taking security for a debt and 
enforcing it,®® collecting a debt from an agent,®^ ap¬ 
pointing an agent and taking a bond from him,®® 
taking subscriptions to or selling the company’s 


stock,®® payment of claims,®® and the institution of 
suits in the courts of the state.®1 Where, however, 
the transactions are not casual or single in charac¬ 
ter, but are rather a continued course of conduct, 
the investment of funds within a state by a foreign 
insurance company may constitute doing business 
therein,®® and it has been held that taking a note 
in one state for an installment of premium accru¬ 
ing on a policy previously issued elsewhere consti¬ 
tutes doing business in the state.®® 

Contracts made and to he performed outside 
state. In accordance with the general rule that a 
foreign corporation is not doing business in a state 
by entering into contracts with residents thereof, 
where the contracts are made and are to be per¬ 
formed elsewhere, although the contracts relate to 
property within the state, it is ordinarily held that 
the mere insuring of residents of a state by a for¬ 
eign corporation does not constitute doing business 
in the state of insured’s residence where the con¬ 
tract of insurance is made and to be performed else¬ 
where,®* and that the making of a reinsurance con¬ 
tract in one state between a foreign corporation and 


^ IT.T.—^People ex reL Sea Ins. Co. 
V. Graves, supra. 

49. Ark.—Connecticut General Life 
Ins. Co. V. Speer, 48 S.W.2d 553, 
185 Ark. 615. 

50. U.S.—Sasnett v. Iowa State 
Travellngr Men*s Ass’n, C.C.A.Iowa. 
90 F.2d 514, certiorari denied 58 
S.Ct. 80, 302 U.S. 711, 82 KEd. 549 
—^Kasprzak v. Mutual Life Assur¬ 
ance Co. of Canada, D.C.N.Y., 1 F. 
Supp. 916—^Frawley Bundy & Wil¬ 
cox V. Pennsylvania Casualty Co., 
aaPa., 124 F. 269. 

Ala*—^Franklin Life Ins. Co, v. Ward, 
187 So. 462, 237 Ala 474. 

Ark.—Cronin v. Unionaid Life Ins. 

Co., 42 S.W.2d 768, 184 Ark. 493. 
Cal.—Chapman v. Title Guarantee 
& Trust Co., 78 P.2d 268, 25 Cal. 
App.2d 667. 

Neb.—^Villaye of Axtell v. Nebraska 
Hardware Mutual Ins. Co., 7 N.W. 
2d 471, 473, citins: Corpus Juris. 

51. N.T.—^Hoopeston Canningr Co. v. 
Pink, 29 N.T.S.2d 300, 262 App. 
Div. 446, reversinfiT 24 N.Y.S.2d 
312, and reversed on other grounds 
48 N.B.2d 49, 288 N.Y. 291, af¬ 
firmed Hoopeston Canning Co. v. 
Cullen, 68 S.Ct 602, 318 U.S. 818, 
87 L.Bd. 1722, 146 A.L.R. 1113— 
Hammond v. International R. Co., 
116 N.Y.S. 864, 63 Mlsc. 437, af¬ 
firmed 119 N.Y.S. 1127, 184 App. 
Div. 996, mem. 

58. N.Y.—^Hoopeston Canning Co. v. 
Pink, 29 N.Y.S.2d 300, 262 App. 
Div. 446, reversing 24 N.Y.S.2d 812, 
and reversed on other grounds 43 
N.E.2d 49, 288 N.Y. 291, affirmed! 


Hoopeston Canning Co. v. Cullen. 
63 S.Ct 602. 318 U.S. 318, 87 L. 
Ed. 1722, 146 A.L.R. 1113. 

53. U.S.—Hazeltine v. Mississippi 
Valley F. Ins. Co., C.C.Tenn., 55 F. 
743. 

Ark,—Cronin v. Unionaid Life Ins. 
Co., 42 S.W.2d 758, 184 Ark. 498. 

54. U.S.—Baldwin v. Iowa State 
Traveling Men’s Ass’n, C.C.A.Iowa, 
40 P.2d 367, certiorari granted 61 
S.Ct 81, 282 U.S. 827, 76 LEd, 787, 
reversed on other grounds 51 S.Ct 
617, 283 U.S. 522, 76 L.Ed. 1244— 
Easprzak v. Mutual Life Assur. Co. 
of Canada, D.C.N.Y., 1 F.Supp. 916. 

For sarvloe of prooess 
An insurance association which 
maintained no office outside of its 
domicile, had no soliciting agents, 
and issued certificates and paid loss¬ 
es from Its home office, was not *‘do- 
Ing business" in another Jurisdiction 
so as to permit beneficiary suing on 
certificates to obtain service of proc¬ 
ess on physician employed by asso¬ 
ciation in another Jurisdiction, to 
make medical examinations.—Sasnett 
V. Iowa State Traveling Men’s Ass’n, 
C.C.AIowa, 90 F.2d 514, certiorari de¬ 
nied 68 S.Ct. 80, 302 U.S. 711, 82 L. 
Ed. 649. 

55. Cal.—Chapman v. Title Guaran¬ 
tee & Trust Co., 78 P.2d 268, 26 Cal. 
App.2d 667. 

32 C.J. p 997 note 24. 

50L Ala—^Boulware v. Davis, 8 So. 

84, 90 Ala 207. 9 L.R.A. 601. 

32 C.J. p 997 note 27. 

57. Ala—Georgia Home Ins. Co. v. 
Boykin, 34 So. 1012, 137 Ala. 350. > 
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68. Ind.—^Wilson v. Ohio Farmers’ 
Ins. Co., 73 N.E. 892, 164 Ind. 462. 

59. Kan.—Bartlett v. Chouteau Ins. 
Co., 18 Kan. 869. 

Tex.—^Hughes v. Four States L. Ins. 
Co., Civ.App., 164 S.W. 898. 

60. Ala—^Franklin Life Ins. Co. v. 
Ward, 187 So. 462, 237 Ala. 474. 

Oooaslonal ohaxaoter of traasaotloiL 
The fact that an agent for the 
company in other states resides in 
the state and occasionally audits, 
approves, and pays claims for the 
company does not bring the company 
within the state.—Schmidlapp v. La 
Conflance Ins. Co., 71 Ga 246. 

61. Ala—^Franklin Life Ins. Co. v. 
Ward, 187 So. 462, 237 Ala 474. 

Okl.—Central Life Assur. Soc. v. Ti¬ 
ger, 67 P.2d 1182, 177 Okl. 108. 

32 C.J. p 997 note 29. 

62. Idaho.—John Hancock Mutual 
Life Ins. Co. v. Girard, 64 P.2d 
254. 57 Idaho 198. 

Tenn.—State Life Ins. Co. v. Dupre, 
86 S.W.2d 894, 19 Tenn.App. 301. 
Bleated purchases of mortgages 
on. farm lands 

Idaho.—John Hancock Mut. Life Ins. 
Co. V. Girard, 64 P.2d 264, 67 Idaho 
198. 

63. Or.—^Hacheny v. Leary, 7 P. 829, 
_12 Or. 40. 

64} U.S.—Sasnett v. Iowa State 
^,^^raveling Men’s Ass’n. O.C.A.Iowa, 
90 F.2d 614, certiorari denied 58 
S.Ct 80, 302 U.S. 711, 82 L.Ed. 549 
—Palmetto Fire Ins. Co. v. Beha, 
D.C,N.T„ 18 F.2d 600. 
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insurers of property in a second state does not 
constitute the doing of business in the second 
state.®® Where applications for insurance are ob¬ 
tained in a state by an agent of a foreign company 
and forwarded by him for acceptance or rejection 
to the company at a place outside of the state, the 
company is not doing business in the state wherein 
applicants reside by accepting the applications and 
issuing policies in pursuance thereof at such outside 
officeand this applies where the applications are 
made through an agent in another state.®^ The 
same is true where the company, acting outside of 
the state, accepts the applications of citizens of the 
state and issues policies to them, if the applications 
are sent directly to it without the intervention for 
that purpose of any of its agents.®? However, the 
general rule does not obtain in some jurisdictions;®® 
and it has been held that in any event, if the policy 
is delivered to applicant in the state where he re¬ 
sides, the contract is made in that state, and ac¬ 
cordingly, this constitutes doing business thereJ® 
To the extent that an incorporated attorney in fact 
of a cooperative system of insurance, directly or 
through authorized agents, operates in the state by 
soliciting applications from subscribers for insur¬ 
ance on property within the state, inspects and ap¬ 
praises such property for that purpose, issues and 
delivers policies, investigates and pays adjusted 
losses through its representative adjuster, or engag- 

Gontract made in foreign coontry 
Canadian company insuring life 
of resident was held not “doing busi¬ 
ness” within state, as regards juris¬ 
diction, where application was made 
and policy Issued in Canada.—^Kas- 
przak V. Mutual Life Assur. Co. of 
Canada, I>.C.N.Y., 1 F.Supp. 915. 

65. U.S.—^Morris & Co. v. Skandi- 
navla Ins. Co., Miss., 49 S.Ct. 360, 

279 U.S. 405, 73 L.Ed. 762, af¬ 
firming, C.C.A., 27 F.2d 329, certio¬ 
rari granted 49 S.Ct. 34, 278 U.S. 

592, 73 L.Ed. 524. 

66. U.S.—^Palmetto Fire Ins. Co. V. 

Beha, D.C.N.T., 13 F.2d 500. 

32 C.J. p 996 note 16. 

67. Mias.—Swing v. Brlster, 40 So. 

146, 87 Miss. 516, 6 AnmCas. 740. 

68. W.Va.—Swing v. Taylor. 70 S. 

B. 378, 68 W.Va. 621. 

32 C.J. p 996 note 18. 

69. Colo.—^Union Mut. Life Co. of 
Iowa V. Bailey, 64 P.2d 1267, 99 
Colo. 570. 

32 C.J. p 996 note 19. 

SoUoltatioxL through local radio ata- 
tlon: 

(1) Constitutes doing business so 
as to make Incontestability clause un¬ 
der domestic statute applicable to 
policy of foreign Insurance company. 


es in that connection in other insurance activities, 
the attorney is doing business in the state, regard¬ 
less of whether or not the policies issued are to be 
construed as contracts made in or out of the state.*^^ 


After zvithdrazcal or purported zidthdrazi*al from 
state. If the company withdraws from the state 
and ceases to solicit or write new insurance there, it 
is not doing business in that state because its ob¬ 
ligation on policies previously issued to residents 
thereof continues,** 2 or because it collects accruing 
premiums thereon at its home office,*^3 or because 
it adjusts and pays losses within the state,*^^ or be¬ 
cause it there rewrites a single policy previously is¬ 
sued,7® although it has been held that such a com¬ 
pany is doing business to such an extent as to sub¬ 
ject it to reasonable regfulations for the benefit of 
resident policyholders.**® However, while something 
more than a few isolated acts must be done in or¬ 
der to constitute a doing of business after the com¬ 
pany has assumed in good faith to withdraw from 
the state,*^^ where the withdra\\’ing company has 
a large number of policies in the state, the collec¬ 
tion of subsequently accruing premiums within the 
state has been held to constitute doing business 
therein and it continues to do business in the 
state where it has outstanding policies under which 
it collects premiums and investigates, adjusts, and 
pays losses, even though it has assumed to with- 

572, reversing 169 S.W. 551, 160 Ky. 
16. 

32 C.J. p 997 note 31. 

73. U.S.—^Provident Sav. Lu Assur. 
Soc. V. Kentucky, supra. 

32 C.J. p 997 note 32. 

74. U.S.—Hunter v. Mutual Reserve 
Life Ins. Co., 31 S.Ct. 127, 218 
U.S. 573, 54 L.E<1 1155, 30 L.R.A., 

X. S., 686, affirming 76 N.B. 1072, 
184 X.Y. 136. SO L.R.A.,N.S., 677. 
6 Ann.Cas. 291. 

32 C.J. p 997 note 33. 

75- U.S.—^Hunter v. Mutual Reserve 
L. Ins. Co., supra. 

76. Wis.—State v. Columbian Xat. 
L. Ins. Co., 124 X.W. 502, 141 Wis. 
557. 

77. U.S.—^Hunter v. Mutual Reserve 
L. Ins. Co., 31 S.Ct. 127, 218 U.S. 
673, 54 L.Bd. 1155, 30 L.R.A..N.S., 
6S6, affirming 76 X.B. 1072, 184 N. 

Y, 136, 30 L.R.A.,N.S., 677, 6 Ann. 
Cas. 291—Frawley Bundy & Wll- 
cos V. Pennsylvania Casualty Co., 
C.C.Pa., 124 F. 269. 

78- N.Y.—^Rosen ▼. Massachusetts 
Accident Co., 26 N.E.2d 972, 282 
N.Y. 447, reversing 16 N.T.S.2d 
1016, 258 App.Div. 873, appeal 

granted 17 N.Y.S.2d 877. 258 App. 
Biv. 958. 

32 C.J. p 997 note 37. 


—^Union Mut. Life Ins. Co. of Iowa 
V. Bailey, supra. 

(2) Constitutes transacting busi¬ 
ness within statute relating to serv¬ 
ice of process.—^Unlon Mut. Life 
Co. of Iowa V. District Court of 
City and County of Denver, 47 P. 
2d 401, 97 Colo. 108. 

70. Colo.—Union Mutual Life Co. 
of Iowa V. Bailey, 64 P.2d 1267, 
1269, citing Corpus Juris. 

Iowa.—^Dixon v. Northwestern Na¬ 
tional Life Ins. Co., 179 N.W. SS5, 
1S9 Iowa 1268, 

32 C.J. p 996 note 20. 

Issuance and dellvsxy of policy 
within state, whatever the situs of 
the contract, constitute doing busi¬ 
ness in the state within the intend¬ 
ment of a statute requiring a per¬ 
mit—Columbia Nat. Life Ins. Co. 
V. Withers. 1 A.2d 436, 121 N.J.Law 
54, affirming Columbian Nat. Life Ins. 
Co. V. Withers, 196 A. 656, 119 N.J. 
Law 307. 

71. Mich.—^Thomcui Canning Co. v. 
Canners' Exch. Subscribers at War¬ 
ner Inter-Insurance Bureau, 189 

214, 219 Mich. 214. 

72. U.S.—^Provident Sav. L. Assur. 
'^oc. v. Kentucky, 36 S.Ct. 34. 239 

U.S. 108, 60 L.Bd. 167, L.R.A,1916C 
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draw from the state and thereafter refuses to is¬ 
sue any new policies.^® 

§ 83. - Effect of Noncompliance with 

Regulations 
. a. In general 

b. Effect on rights of insurance company 

c. Effect on rights of insured 

a. In General 

A «tate has the power to forbid retort to Ita courts 
to enforce a contract made by a foreign Insurance com¬ 
pany In violation of Its laws, whether made Inside or 
outside of the state. 

A state has the power to refuse the aid of its 
courts in the enforcement of a contract involving 
violation of its laws,®® including contracts solicited 
within, although made outside, the state.®i While 
insurance contracts made within the state by for¬ 
eign companies in violation of its regulations have 
been held unlawful,®® it has also been held that 
such contracts are valid,®® even though the making 
of them contrary to regulations justifies the impo¬ 
sition of penalties.®^ 

b. Effect on Bights of Insurance Ooznpany 

A foreign Insurance company which does business In 
a state without complying with state regulations gov- 
ernlng such matters Is frequently denied the right to sue 
In the courts of the state. 

A foreign insurance company which does business 
in a state without compl 3 dng with applicable regu¬ 
lations may be denied relief in its courts,®® but 
where the regulatory statutes invoked are inapplica¬ 


ble to foreign insurance companies, it may sue.®® 
Ordinarily, where a statute declares that foreign 
insurance companies shall not transact any business 
in the state until they have complied with the con¬ 
ditions prescribed by the statute, a contract entered 
into in the state by a foreign company without com¬ 
plying with such conditions is unenforceable, so far 
as concerns the right of the company or its agents 
to sue on it within the state ;®7 and this notwith¬ 
standing the statute imposes a penalty on the com¬ 
pany for doing business in the state in violation of 
its provisions.®® It has been held that this rule 
applies to contracts made outside of the state;®® but 
there is authority to the contrary.®® 

Where the doing of an act which the statute re¬ 
quires of foreign insurance^ companies transacting 
business in the state is not made a condition pre¬ 
cedent to the right of the company to do business 
there, a failure by the company to do the act will 
not render invalid a contract made with it.®i Non- 
compliance with statutory conditions does not affect 
the validity of a contract made by a foreign compa¬ 
ny before the enactment of the statute,®® nor does 
it preclude the company from enforcing subscrip¬ 
tions to its capital stock;®® and where the contract 
of insurance has been fully executed by the pay¬ 
ment to insured of the loss covered by the policy, 
and by the assignment by insured to the company of 
his claim against the person causing the loss, the 
company may maintain an action on the assigned 
claim or on its right by subrogation to the rights 
of insured.®^ A noncomplying foreign insurance 
company has been permitted to sue in the courts 


79. U.S.—Connecticut Mut L. Ins. 
Co. V. Spratley, 19 S.Ct. 308, 172 

U.S. 602, 43 L.Ed. 569, affirming: 
42 S.W. 146, 99 Tenn. 322, 44 L.R.A. 
442. 

33 C.J. p 164 note 61. 

80. U.S.—^Bothwell v. Buckbee- 
Mears Co., 48 S.Ct 124, 276 U.S. 
274, 72 L.Ed. 277, affirming 211 
N.W. 478, 169 Minn. 616, certiorari 
granted 47 S.Ct. 460, 278 U.S. 689, 
71 L..Bd. 842. 

Colo.—^United American Ins. Co. of 
Pennsylvania v. Union Fire Ins. 
Co. of Paris, France, 267 P. 246, 
82 Colo. 72. 

S.C.—^Ballentine v. Covington, 96 S. 
E. 92, 109 S.C. 217. 

81. U.S.—^Bothwell v. Buckbee- 

Mears Co., 48 S.Ct. 124, 276 U.S. 
274, 72 L..Ed. 277, affirming 211 
N.W. 478, 169 Minn. 616, certiorari 
granted 47 S.Ct. 460, 273 U.S. 689. 
71 L.Ed. 842. 

89. Pa.—^Huto V. Italian Burial Cas¬ 
ket Co., 168 A, 667, 104 Pa.Super. 
288. 


83. R.L—^Fllger v. Pennsylvania 
Fire Ins. Co., 187 A. 470, 48 R.I. 
274. 

84 R.L—^Fliger v. Pennsylvania 
Fire Ins. Co., supra. 

85. Idaho.—John Hancock Mutual 
Life Ins. Co. v. Girard, 64 P.2d 
254, 67 Idaho 198. 

Setting aside release 
Foreign Insurance company not li¬ 
censed but which was “doing busi¬ 
ness*’ within statute regulating and 
requiring license of foreign corpo¬ 
ration operating within state could 
not have release of trust deed wrong¬ 
fully made by its agent set aside.— 
State Life Ins. Co. v. Dupre, 86 S.W. 
2d 894, 19 Tenn.App. 301. 

86. Tex.—^Peerless Fire Ins. Co. v. 
Barcus, Civ.App., 227 S.W. 868. 

87. Ga-—Jalonlck v. Greene County 
Oil Co., 66 S.E. 816, 7 Ga.App, 809. 

32 C.J. p 997 note 88. 

88. Ill.—Cincinnati Mut Health As- 
sur. Co. V. Rosenthal, 56 Ill. 86. 
8 AnxR. 626. 

82 C.J. p 997 note 39. 
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89. Minn.—^Bothwell v. Buckbee, 
Mears Co., 207 N.W. 724, 166 Minn. 
286. 

82 C.J. p 997 note 40. 

9<X Kan.—Heart of America Ins. 
Agency v. Wichita Cab & Trans¬ 
port Co., 99 P.2d 766, 161 Kan. 420. 
32 C.J. p 997 note 41. 

91. U.S.—^Northwestern Mut. Life 
Ins. Co. V. Overholt, C.C.C 0 I 0 ., 18 
F.Cds.No.10.838, 4 Dill. 287. 

Or.—Continental Ins. Co. v. Rlggen, 
48 P. 476. 31 Or. 886. 

92. Ark.—St Louis, A. & T. R. Co. 

V. Fire Association of Philadelphia. 
18 S.W. 43, 66 Ark. 163. 

93. Kan.—^Bartlett v. Chouteau Ina 
Co., 18 Kan. 369. 

94 Tex.—^Hartford Fire Ins. Co. v. 
Galveston, H. & S. A. Ry. Co., Com. 
App., 239 S.W. 919, reversing Gal¬ 
veston, H. & S. A. Ry, Co. v. Hert¬ 
ford Fire Ins. Co., Civ.App., 220 S. 

W. 781. 

32 C.J. p 998 note 46. 
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of the state for recovery of an amount paid on the 
policy by mistake.®® 

Recovery of premiums and assessments. Non- 
compliance with the statutory regulations precludes 
the company or its representatives from maintain¬ 
ing an action in the state against insured to recover 
premiums®® or on notes given therefor,®7 or to re¬ 
cover assessments®® on premium notes,®® although 
the fact that a mutual company was not licensed 
to do business in some of the states where losses 
occurred does not affect the liability of a member 
for an assessment in a state where the company was 
licensed.1 

Where, however, one sued for insurance premi¬ 
ums by an insurance agent is estopped to deny the 
validity of his promise to the agent to pay the same, 
it is immaterial whether or not the foreign company 
issuing the policies had complied with regulations as 
to doing business in the state,® and under stat¬ 
utes in some jurisdictions the company may main¬ 
tain an action in the state for premiums or assess¬ 
ments, notwithstanding it has not complied with the 
statutory conditions.® It has been held that non- 
compliance will not preclude a foreign insurance 
company from suing its agents for premiums con¬ 
verted by them.-* 

Enforcement of mortgages. Under statutes de¬ 
claring void any purported conveyances to foreign 
corporations doing business within the state with¬ 


out compliance with governing regulations, a pur¬ 
ported mortgage to such a foreign insurance com¬ 
pany is a “conveyance’’ even though not passing ti¬ 
tle and is therefore void,® and the foreign insurance 
company is not entitled to foreclose the mortgage.® 
On the other hand, it has been held that where a 
foreign insurance company has loaned money on 
mortgage, without first filing a copy of its certifi¬ 
cate of incorporation as required by statute, never¬ 
theless the recipient of the loan is so far estopped 
to deny the validity of the transaction that the for¬ 
eign insurance company may recover the unpaid 
amount of the loan."* Where a foreign insurance 
company has complied with the statutes relating to 
insurance companies and is not required to comply 
with provisions of the general law relating to the 
procuring of a license by foreign corporations, dis¬ 
cussed supra § 79, it is entitled to foreclose a mort¬ 
gage on real property within the state.® 

c. Effect on Bights of Insured 

Generally an Insured person may recover on a policy 
written by a foreign Insurance company that has failed 
to comply with statutes In order to entitle it to do busi¬ 
ness within the state. 

As a general rule, sometimes by rirtue of statu¬ 
tory provisions,® the failure of a foreign company 
to comply with statutes in order to entitle it to do 
business within the state will not render a contract 
unenforceable by a resident of the state with whom 
it was made,^® some authorities placing insured’s 


95. Ala.—Franklin Life Ins. Co. v. 
Ward. 187 So. 462, 287 Ala. 474. 

96. Minn.—Seamans v. Christian 
Bros. Mill Co., 68 N.W. 1065, 66 
Minn. 205. 

32 C.J. p 998 note 47. 

97. S.C.—Ballentine v. Covington. 96 

S.E. 92. 109 S.C. 217. 

33 C.J. p 998 note 48. 

98. Minn.—^Bothwell v. Buckbee. 
Mears Co., 207 N.W. 724, 166 Minn. 
285. 

N.J.—Cunningham v. Brockway Fast 
Motor Freight. 11 A.2d 422. 18 N. 
J.Mlsc. 101. 

Pa.—^Employers* Mut Ins. & Service 
Co. V. Pakradooni, 84 Pa.Super. 
532. 

Va.—Isaac Fass, Inc., v. Pink, 17 S. 

E.2d 879. 178 Va. 357. 

82 C.J. p 998 note 49. 

99. Pa.—Swing v. Munson, 43 A. 
842, 191 Pa. 582. 71 Am.S.R. 772, 
68 L.H.A. 223. 

32 C.J. p 998 note 50. 

1. Mass.—Commonwealth Mut. Fire 
Ins. Co. V. Wood, 61 N.R 19, 171 
Mass. 484. 

Si Ky.—Skaggs v. Ferguson, 7 S.W. 

2d 218, 224 Ky. 776. 

8L R.L—Commonwealth Mutual Fire 


Ins. Co. V. Place, 43 A. 68, 21 R. 
I. 248. 

32 C.J, p 998 note 52. 

4. Ala.—Georgia Home Ins. Co. v. 
Boykin. 34 So. 1012. 137 Ala, 350. 

6. Idaho.—^John Hancock Mut. Life 
Ins. Co. V. Girard. 64 P.2d 264, 57 
Idaho 198. 

6h Idaho.—John Hancock Mut. Life 
Ins. Co. V. Girard, supra. 

7. S.D.—Bankers* Life Co. of Des 
Moines, Iowa v. Horsfall, 205 X. 
W. 714, 48 S.D. 629. 

a Okl.—^winter v. Prudential Ins. 
Co. of America, 66 P.2d 514, 179 
Okl. 489. 

9. Tex.—^Hartford Fire Ins. Co. v. 
Galveston, H. & S. A. Ry. Co.. Com. 
App., 289 S.W, 919, reversing Gal¬ 
veston. H. & S. A. Ry. Co. v. Hart¬ 
ford Fire Ins. Co., Civ.App.. 220 
S.W. 781. 

32 C.J. p 999 note 55. 

Statutes not deolazing policy void 
Since the statutes do not declare 
a policy of insurance written with¬ 
out a certificate of authority to be 
void, nor prohibit any one from pro¬ 
curing such insurance, the insur¬ 
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ance companies cannot defeat recov¬ 
ery on a policy Issued by them be¬ 
cause of the want of such certifi¬ 
cate.—^Hartford Fire Ins. Co. v. Gal¬ 
veston, H. & S. A. Ry. Co., supra. 
Policy issued in another state 

A statute forbidding issuance of a 
policy within the state unless It con¬ 
tains certain provisions, does not 
prevent suit within the state on a 
policy Issued in another state, where 
the renewal premium was paid In 
still a third state in violation of one 
of the provisions of the policy re¬ 
quired by the local statute.—^Kan¬ 
sas City Life Ins. Co. v. Elmore. 
Tex.Clv.App., 226 S,W. 709. 

10. Okl.—T-Vinston-Xorris Co. v. 

King. 249 P. 319, 119 Okl. 109. 

32 C.J. p 998 note 53. 

Great weight of authority permits 
Insured to recover on his policy 
in event of loss even though It was 
written by a foreign insurance com¬ 
pany which had not compiled with 
regulations as to doing business in 
the state.—^Hartford Fire Ins. Co. v. 
Galveston, H. & S. A. Ry. Co., Tex. 
Com.App.. 239 S.W. 919, reversing 
Galveston, H. & S. A. Ry. Co. v. 
Hartford Fire Ins. Co., Civ.App., 220 
S.W. 781. 
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right of recovery on the basis of an estoppel against 
the company to deny the validity of its contract, 
or on the theory that the agreement is not illegal 
per se but merely prohibited for the protection of 
insured and that the latter is not in pari delicto and 
should therefore be allowed to recover.i^ How¬ 
ever, there can be no recovery on an executory con¬ 
tract to issue a policy, where the loss occurred be¬ 
fore the company obtained a license to transact busi¬ 
ness in the state.^3 

§ 84. -Actions 

a. In general 

b. Jurisdiction 

c. Venue 

d. Process 

a. In Gleneral 

ft has been held that a foreign company securing a 
certificate of authority to do business within a state need 
not plead or prove Its authority to do business. In a 
suit to enjoin collection of taxes on the theory that statu- 
tory regulations are Inapplicable to it, the burden of 
proof rests on the foreign Insurance company. 

Actions on insurance policies are considered in¬ 
fra §§ 1243-1409; judicial review of refusal to is¬ 
sue or renew the license of a foreign company, su¬ 
pra § 79; right of foreign company to sue in courts 
of state in absence of compliance with governing 
regulations, supra § 83; and remedies in respect of 
the deposit of money or securities by a foreign com¬ 
pany, supra § 81. A foreign company that secures 
a certificate of authority to do business in a state 
is exempt from statutory provisions requiring for¬ 
eign corporations generally to plead and prove their 
authority to do business in the state in order to sue 
on a contract or judgment.^^ 

The burden of proof rests on a foreign insurance 
company seeking to enjoin collection of a tax by 


the insurance commissioner on the ground that the 
statutory regulations are inapplicable to it.iB In 
an action by the state against a foreign insurance 
company to collect a fine for its doing business in 
the state without compliance with regulations re¬ 
quiring it to maintain an office and agency therein, 
the unsupported testimony of a witness that a cer¬ 
tain person had forms of the company and had sold 
her a policy and collected premiums thereon was 
held insufficient to show that he was an agent of 
the company where no policies or premium receipts 
were produced.^* 

b. Jurisdiction 

Ordinarily the courts will not exercise visitorial pow. 
ers over a foreign Insurance company or entertain juris¬ 
diction of proceedings relative to Its Internal manage¬ 
ment, but jurisdiction may lie where the controversy 
does not concern the Internal management of the foreign 
insurance company. 

Ordinarily, under general principles discussed in 
Corporations §§ 1879-1883, the courts will not inter¬ 
fere in matters relating to the internal manage¬ 
ment of the affairs of a foreign insurance compa- 
ny,i7 and the rule is applied in a federal court sit¬ 
ting in a state other than that in which the corpo¬ 
ration has its domicile.i^ Also, where the nature 
of the controversy is such that the court lacks pow¬ 
er to enforce the judgment that it might render 
against a foreign insurance company, it will de¬ 
cline to take jurisdiction of the proceeding.19 

The courts will not interfere to restore the rights 
of a policyholder in a foreign company after for¬ 
feiture of his policy for nonpayment of premiums, 
nor will the courts, ordinarily, enjoin assessments 
by a foreign mutual company as excessive,^! al¬ 
though it has been held that this relief may be 
granted, provided it involves np interference with 
the internal management of the company's affairs 


11- Ill.—Watertown Fire Ins. Co. v. 
Rust, 80 3Sr.B. 772, 141 Ill. 86. af- 
llrmlnfir 40 IlLApp. 119. 

12. Okl.—Winston-Norrls Co. v. 

Klnsr, 249 P. 819, 119 Okl. 109. 

13. Ark.—Jackson v. Arkansas Mut. 
Fire Ins. Ass’n. 242 S.W. 667. 164 
Ark. 842. 

14. Tex.—Price v. American Surety 
Co. of New York. Clv.App., 69 S. 
W.2d 426—American Nat. Ins. Co. 
v. IT. S. Fidelity & Guaranty Co., 
Clv.App., 24 S.W.2d 474. 

Certificate as prlma facie evidence 
of authority of foreign Insurance 
company to do business In state 
see supra § 79. 

15. Ky.—Clay v. Dixie Fire Ins. Co., 
188 S.W. 629, 169 Ky. 837, denying 
rehearing 181 S.W. 1128, 168 Ky. 
315. 


16. Ark.—Standard Mut. Ben. Corpo¬ 
ration V. State, 122 S.W.2d 469, 
197 Ark. 833. 

17. Mass.—^Richards v. Security 
Mut Life Ins. Co., 119 N.B. 744, 230 
Mass. 320. 

Mich.—^Wojtczak v. American Unit¬ 
ed Life Ins. Co., 292 N.W. 864, 293 
Mich. 449. 

Ohio.—^Relief Ass’n of Union Works, 
Carnegie Steel Co. v. Equitable 
Life Assur. Soc. of U. S., 42 N.E. 
2d 663, 140 Ohio St 68. 

38 C.J. p 153 note 41. 

SeteziiitaatloiL of dividends 

A district court properly refused 
to restrain a foreign mutual Insurer 
from determining dividends on plain¬ 
tiff's life policy in such manner as 
to discriminate against plaintiff and 
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In violation of the policy.—^Pratt v. 

Mutual Life Ins. Co. of New York, 

146 P.2d 118, 167 Kan. 710. 

18. U.S.—Eberhard v. Northwestern 
Mut Life Ins. Co., D.C.Ohlo, 210 
F. 620. 

19. Mass.—Richards v. Security 
Mut. Life Ins. Co., 119 N.B. 744, 
230 Mass. 320. 

S.C.—Ex parte Brock, 191 S.B. 342, 
183 S.C. 469. 

80. Masa—Smith v. Mutual Life 
Ins. Co., 14 Allen 386. 

81. N.Y.—Sauerbrunn v. Hartford 
Life Ins. Co., 116 N.E. 1001, 220 N. 
Y. 363, reversing 160 N.Y.S. 1089, 
166 App.Dlv. 606 and reargument 
denied 116 N.E. 1078, 220 N.Y. 776. 

38 C.J. p 168 note 49. 
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or with the discretionary powers of its officers 
and it has been held that, where a life insurance 
company had made assessments in excess of the 
highest rate specified in the certificate, which had 
been paid by those insured, suits to recover from 
the company the amounts so paid in excess of the 
specified maximum are not suits which involve the 
management of the internal affairs of the company, 
and therefore may be maintained in a state other 
than that of the home office of the company, in 
which the company ^vas doing business, and where 
all parties came before the court.23 a foreign in¬ 
surance company cannot be called to an accounting 
within the state where the accounting involves mat¬ 
ters of its internal management within its home 
state.24 

The courts may take jurisdiction of an action 
against a foreign company w^here the matter in 
controversy does not concern the internal manage¬ 
ment of the insurance company,25 or where the cor¬ 
poration has subjected itself to suit in the local 
state by designation of a person on whom process 
against it may be served,^^ although a stipulation, 
filed by a foreign insurance company in compliance 
with a statute requiring such company, before do¬ 
ing business in the state, to file a stipulation agree¬ 
ing that any legal process affecting such company 
served on the insurance commissioner should have 
the same effect as if personally ser\'ed on the com¬ 
pany, does not give to the company a domicile in 
the state for all purposes, or bring into the state 
the situs of a debt which it owes elsewhere by rea¬ 


§84 

son of business transacted elsewhere.-^ The courts 
may entertain jurisdiction of an action against a 
foreign mutual insurance company for the death 
of a member and a provision of the charter of 
a foreign insurance company that i: shall be sued 
only in the state of its domicile is no defense to an 
action by an administrator of decedent in another 
state.2® Actions against foreign companies main¬ 
taining agencies in the state are not limited to suits 
on policies of insurance,but although it has been 
held that the courts have jurisdiction to enforce oth¬ 
er contracts, although entered into in another 
state.si a foreign insurance company has been held 
not suable in the state by a nonresident on a con¬ 
tract made outside the state and unconnected with 
its business within the state.S2 Withdrawal of a 
foreign insurance company doing business in the 
state will not deprive the courts of jurisdiction of 
actions subsequently brought for liability incurred 
before withdrawal.33 The corporation waives its 
objection to jurisdiction by voluntarily appearing 
and answering to the merits.34 

Attachment, Where funds of an insurance com¬ 
pany of a foreign nation have been deposited with 
the proper authorities in a state, they may be at¬ 
tached in an otherwise proper case for claims grow¬ 
ing out of breach of contracts made and executed 
in foreign countries.^® 

Injunction, Injunctive relief against a foreign 
corporation doing business without compliance \nth 
governing regulations is within the scope of equity 
jurisdiction.36 


22. Iowa.—Frick v. Hartford Life 
Ins. Co., 169 N.W. 247, 179 Iowa 
149. 

23. U.S.—^Hartford Life Ins. Co. v. 
Douds, 43 S.Ct. 409. 261 U.S. 476. 
67 L.Ed. 764, affirming 136 N.E. 
274, 103 Ohio St. 398, followed In 
Hartford Life Ins. Co. v. Lang- 
dale, 138 N.E. 96. 103 Ohio St. 433. 

24. N.Y.—Spring v. Fidelity Mut. 
Life Ins. Co.. 170 N.T.S. 253. 183 
App.Dlv. 134. 

33 C.J. P 153 note 62. 

25. Mo.—Missouri Cattle Loan Co. 
V. Great Southern Life Ins. Co.. 
62 S.W.2d 1, 330 Mo. 988. 

87 C.J. p 594 notes 34, 35. 

26L U.S.—Castagnlno v. Mutual Re¬ 
serve Fund Life Ass’n. Tenn., 157 
P. 29. 84 C.C.A. 533. 

33 C.J. p 163 note 45. 

DesigaatloiL as consent to he sued 
Foreign • Insurance corporation 
which complied with laws for trans¬ 
acting business within the state, 
and designated insurance commis¬ 
sioner as Its service agent, thereby 


consented to be sued in the state and 
federal courts.—^Allen v. Belford, D. 
C.Okl.. 35 P.Supp. 111. 

27. Minn.—Swedish-American Xat. 

Bank v. Bleecker. 75 X.W. 740, 72 
Minn. 383. 71 Am.S.R. 492, 42 L. 
R.A. 283. 

28. N.T.—Sauerbrunn v. Hartford 
Life Ins. Co.. 115 N.E. 1001. 220 
N.T. 363, reversing 150 N.T.S. 1039, 
165 App.Div. 506, and reargument 
denied 116 N.E. 1073. 220 N.T. 776 
—Morgan v. Mutual Ben. Life Ins. 
Co., 83 N.E. 438. 189 N.T. 447, af¬ 
firming 104 N.T.S. 185, 119 App. 
Dlv. 645. 

29. N.C.—Shields v. Union Cent. 
Life Ins. Co.. 25 S.E. 951. 119 N. 
C. 380. 

30. Kan.—German Ins. Co. v. First 
Nat. Bank. 48 P. 592. 58 Kan. 
86. 62 Am.S.R. 601. 

Actions on Insurance policies see in¬ 
fra 5S 1243-1409. 

3L Kan.—German Ins. Co. v. First 
Nat. Bank, supra. 
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32. Ark.—Grovey v. Washington 
Nat. Ins. Co., 119 S.W.2d 503, 196 
Ark. 697—^National Liberty Ins. 
Co. v. Trattner. 292 S.W. 677, 173 
Ark. 480. 

33. W’.Va.—S. M. Smith Ins. Agen¬ 
cy V. Hamilton Fire Ins. Co., 71 
S.E. 194, 69 W.Va. 129. 

34. Mass.—^Pierce v. Equitable Life 
Assur. Soc.. 12 N.E. 838, 145 Mass. 
56. 1 Am.S.R. 433. 

S.C.—Prink v. National Mut. Fire 
Ins. Co.. 74 S.E. 33. 90 S.C. 544. 
Ann.Ca8.1913D 221. 

35. N.T.—Murphy v. Second Russian 
Ins. Co., 148 N.E. 702. 240 N.T. 
554. affirming 206 N.T.S. 939, 210 
App.Dlv. 847. 

38L Ill.—North American Ins. Co. ▼. 

Tates. 73 N.E. 423, 214 IlL 272. 
S.C.—^Klng V. ^tna Ins. Co., 167 S.E. 
12. 168 S.C. 84. 

Injunctive relief against excessive 
use or misuse of powers by corpo¬ 
rations generally see Injunctions S 
99. 
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e. Vemia 

Where there are statutory provisions expressly gov¬ 
erning the venue of actions against a foreign Insurance 
companyp suit must ordinarily be brought In accordance 
with such provisions. 

Special provision is made by the statutes of some 
states for the venue of actions against foreign in¬ 
surance corporations,8 7 and suit may be brought in 
accordance with such provisions, as where the loss 
occurs,88 or where the policyholder resides.39 It 
has been held that such a statute is permissive and 
cumulative,^® and does not restrict the bringing of 
actions to counties where they arose,but permits 
them to be brought in any county where the foreign 
insurance company may be found regardless of 
where the cause of action arose.42 Under a statu¬ 
tory provision that actions may be brought against 
an insurance company in any county where the cause 
of action arose or plaintiff resides, and that a for¬ 
eign insurance company shall hie its consent that 
actions may be brought against it in such a county 
by service of process on the superintendent of in¬ 
surance, where this method of service is relied on 
the action must be brought in the county where the 
cause of action arose or where plaintiff resides.^* 
Statutes simply providing that a foreign insurance 
corporation shall appoint a certain state officer as 
its attorney in the state, on whom all lawful process 
may be served with the same effect as if the compa¬ 
ny existed in the state, have been construed as 
"service” rather than "venue”' statutes, and as not 
creating any exception to rules of venue prescribed 
by other statutes,^* and where the legislature has 
established the venue in all actions against foreign 


insurance companies doing business in the state, 
general provisions relating to venue in actions 
against other classes of foreign corporations are in¬ 
applicable.^® 

Statutes relating broadly to the venue of actions 
against insurance corporations have been construed 
as including not only domestic but also foreign in¬ 
surance companies;^® but they are also construed 
not to be exclusive so as to prevent the bringing 
of an action where venue cannot be fixed there¬ 
under; and in such cases other statutes or rules 
relating to the venue of transitory actions generally 
may be applied.'* 7 

A statute providing that any insurance company 
may be sued on a policy of insurance in any county 
within the state where the cause of action arose 
does not apply, so as to deprive a codefendant of 
a foreign insurance company of his right to be sued 
in the county of his own residence in a suit brought 
against him and the foreign insurance company.*® 

d. Process 

The general rules governing service of process on 
foreign corporations, as applied In the light of particular 
statutory provisions, control In respect of service of proc¬ 
ess on foreign Insurance companies. 

Common-law and general statutory rules govern¬ 
ing process and service thereof in actions against 
foreign corporations generally, as discussed in Cor¬ 
porations §§ 1937-1949, are applicable to actions 
against foreign insurance companies;*® in the ab¬ 
sence of statutory provisions to the contrary.®® Un¬ 
der various statutory provisions it is the rule that 


37. Idaho.—American Surety Co. of 
New Tork v. District Court of 
Third Judicial Dlst in and for 
Ada County, 264 P. 615, 43 Idaho 
589. 

38 C.J. p 156 note 13. 

88. Idaho.—^American Surety Co. of 
New Tork v. District Court of 
Third Judicial District in and for 
Ada County, supra. 

Ban.—Snelllng: v. National Travelers' 
Benefit Ass'n, 169 P. 1144, 102 Kan. 
227. 

Okl.—Minton v. Minton, 89 P.2d 588, 
170 Okl. 274. 

39. Idaho.—American Surety Co. of 
New York v. District Court of 
Third Judicial Dist In and for Ada 
County, 254 P. 615, 48 Idaho 689. 

40. Kan.—Snelllnff v. National Trav¬ 
elers* Benefit Ass'xi, 169 P. 1144, 
102 Ksn .' 227* 

41. Kan.—Snelllng v. National Trav¬ 
elers* Benefit Ass’n, supra. 

48. K a n .—Snelllng* v. National^ Trav¬ 
elers* Benefit Ass'n, supra. 


48. Kan.—Shearer v. Farmers* Life 
Ins. Co., 189 P. 648, 106 Kan. 574 
—^Nowak V. Bankers* Life Ins. Co., 
176 P, 664, 103 Kan. 778. 

Cause of action not arising* In oomu 
ty 

Kan.—Shearer v. Farmers* Life Ins. 

Co., 189 P. 648, 106 Kan. 674. 

44. Mo.—State ex rel. Standard Fire 
Ins. Co. of Hartford, Conn. v. 
Gantt, 208 S.W. 964, 274 Mo. 490. 

88 C.J. p 166 note 14. 

46. Idaho.—American ’ Surety Co. of 
New York v. District Court of 
Third Judicial Dist. In and for Ada 
County, 264 P. 615, 48 Idaho 589. 
Where oanse arose or plalntlfl found 
A foreign company, which under 
; statute has consented that actions 
.may be commenced, by service on a 
designated ofilcial, in any county In 
which the cause arose or plaintiff 
resides, may not be sued in the coun¬ 
ty where the state capital Is locat¬ 
ed under another statute authorizing 
transitory actions against foreign 
corporations in einy county where 
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they may be found.—Nowak v. Bank¬ 
ers* Life Ins. Co., 176 P. 664, 108 
Kan. 778. 

^ Ky.—^Employers*' Indemnity Co. 
of Philadelphia v. Duncan, 167 S. 
W. 414, 169 Ky. 460. 

88 C.J. p 166 note 8, 

47. Ky.—^Barnes v. Union Cent Life 
Ins. Co., 182 S.W. 169, 168 Ky. 263, 
followed in South v. Continental 
Casualty Co., 185 S.W. 858, 170 
Ky. 249. 

83 C.J. p 156 note 9. 

4a Wash.—State v. Superior Court 
of Franklin County, 12 P.2d 607, 
168 Wash. 472. 

49. U.S.—Connectlout Mutual Life 
Ins. Co. V. Spratley, Tenn., 19 S. 
Ct 808, 172 U.S. 602, 48 L.Bd. 669. 
33 C.J. p 164 note 69. 

5a Md.—Olajod V. Agricultural Ins. 

Co., 14 A 669, 69 Md. 248. 

38 C.J. p 154 note 70. 

Zixoeptloii to general statute 

Statute reguirlng foreign Insurance 
company, before being licensed to do 
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a foreign insurance company shall appoint an ngent 
or attorney in the state on whom legal process 
against it may be served,or that service may be 
made on prescribed agents,52 or that the corpora¬ 
tion shall constitute the commissioner or superin¬ 
tendent of insurance,52 or other designated state 
officer,54 its attorney to accept service of process, 
and the validity of such statutes has been upheld.55 
Construction and application of statutes general¬ 
ly. Statutes relating to service of process on for¬ 
eign insurance companies are enacted primarily to 
give the courts of the state jurisdiction in respect 
of litigation concerning contracts made and busi¬ 


ness done wthin the state or necessarily incident 
thereto.5* Statutes of the general character above 
described apply to foreign insurance corporations 
if they do business within the state,5^ but not oth- 
ennse.58 Ser^nce of process pursuant to the stat- 
utes is not limited to actions on insurance con- 
tracts.5S It has been said that such statutes con¬ 
cern only jurisdiction of the person of the insur¬ 
ance company and do not relate to jurisdiction of 
the subject matter,5® and that where there is a lia¬ 
bility of the foreign insurance company outstand¬ 
ing in the state the courts may acquire jurisdiction 
by substituted service.®^ Under some statutes, the 


business, to appoint Insurance com¬ 
missioner as its attorney on whom 
all legal process in any action or 
proceeding against it shall be served, 
does not repeal the general statute 
providing for service on foreign cor¬ 
porations, but is construed as an ex¬ 
ception to the general statute.— 
Murray v. Sovereign Camp, W. O. W., 
5 S.E.2d 660, 192 aC. 101. 

Bl. N.C.—^Blggs V. Mutual Resem-e 
Fund Life Ass'n. 37 S.B. 955, 128 

N.a 6. 

33 C.J. p 164 note 71. 


52. N.T.—^Appelbaum v. Camden 
Fire Ins. Ass'n, 278 N.T.S. 618, 
155 Misc. 514. 

33 C.J. p 164 note 72. 

Claim adjuster 

Where foreign life insurance com¬ 
pany which was doing business in 
the state employed service bureau 
engaged in business of adjusting 
claims for life insurance companies, 
bureau's employee who came to state 
for purpose of adjusting claim on 
life policy, who had complete file 
of matter with authority from insur¬ 
ance company to supply claimant 
with blanks for proof of death, to 
receive such proof, negotiate settle¬ 
ment, and to discharge claim by in¬ 
surance company's drafts, was held 
an "agent” of insurance company 
within statute providing that serv¬ 
ice may be had on agent of a for¬ 
eign corporation doing business in 
state.r-Union Mut. Life Co. of Iowa 
V. District Court of City and County 
of Denver. 47 P.2d 401, 97 Colo. 108. 

Organiser for foreign Insurance 
corporation who secured applications 
on company's forms for benefit cer¬ 
tificates in company and charged 
membership and enrollment fees, and 
who kept membership fees and for¬ 
warded applications and enrollment 
fees to company which completed 
transactions with applicants was held 
"agent” of company and authorised 
to accept service of summons for 
company in suit by certificate hold¬ 
er to recover fine against company 
for doing unlicensed insurance busi¬ 


ness.—MeXeely V. Fidelity Mut. Ben. 
Ass'n. 182 S.E. 425. 178 S.C. 247. 
SoUdtliig agent 

(1) Service may be obtained on 
foreign insurance corporation by 
service on Its soliciting agent resid¬ 
ing in county where suit is filed. 
Grovey v. ‘Washington Xat. Ins. Co., 
119 S.W’.2d 503, 196 Ark. 697. 

(2) An insurance agent was not 
an "agent” of foreign insurance com¬ 
pany within meaning of statute pro¬ 
viding that service of process on a 
foreign corporation shall be served 
on any officer, director, agent, clerk, 
or engineer of the corporation, where 
agent’s work was merely to solicit 
business and collect premiums, and 
cause of action in Question did not 
arise out of any business with which 
agent had any connection, agent 
merely assisted assured in prepara¬ 
tion of reports of accident, and agent 

his own office and acted as agent 
for other insurance companies in pro¬ 
curement of business,—Giovannini v. 
Hartford Accident & Indemnity Co.. 

1 A.2d 41, 120 N.J.Law 680. 

(3) Where a foreign insurance 
company has designated a general 
agent for service of process, serv¬ 
ice on a soliciting agent residing in 
a different place has been held in¬ 
sufficient—Connors V. Prudential Ins. 
Co.. 1 Pa.Dist. 720, 11 Pa.Co. 50. 6 
Kulp 400. 

53 . u.S.—St. Louis. I. M. & S. R- 
Co V. Commercial Union Ins. Co., 
Ark, 11 S.Ct 554, 139 U.S. 223, 
35 L.Ed. 154. 

33 ax P 154 note 73. 

Statute ooastrued 

U.S.—Hagler v. Security Mut. Life 
Ins. Co., D.C.Tex., 244 F. 863. 

54. Mass.—^Rothrock v. Dwelling 
House Ins. Co., 87 X.B. 206, 161 
M efts . 423, 42 ALm.S.R. 418, 23 L. 
R.A. 863. 

33 C.X p 165 note 74. 

55. U.S.—Saunders v. London As 
suT, Corporation, C.aA.Mo., * 6 P< 
2d 926. 

Ark— Detroit Fidelity & Surety Co. 
V. Priddy, 45 S.'W.2d 44. 186 Ark 
9. 


Mo.—State ex rel. Standard Fire Ins. 
Co. of Hartford. Conn., v. Gantt, 
203 S.W'. 964, 274 Mo. 490. 

33 C.X p 155 note 78. 

56. U.S.—Steinberg v. *Etna Fire 
Ins. Co., D.C.Pa., 50 F.Supp. 438- 
Ark.—Grovey v. VTashlngton Nat- 
Ina. Co., 119 S.W.2d 603. 196 Ark- 
697. 


%ort action axislng out of state 
"Where plaintiffs cause of action 
against insurers for malicious pros¬ 
ecution arising out of insurers* ar¬ 
son charges against plaintiff arose 
in New Jersey, delivery of policiea 
covering risk destroyed to plaintiff in 
Pennsylvania was insufficient to au¬ 
thorize service on such companies 
in Pennsylvania under Pennsylvania 
statute authorizing service on foreign 
insurance company by service on 
insurance commissioner.—Steinberg 
v. AStna Fire Ins. Co., D.C.Pa., 50 F. 
Supp. 438. 

57. Ark—North American Union v. 
Johnson, 219 S.W. 769, 142 Ark. 
378. 

33 C.X p 155 note 79. 

58w U.S.—^Hunter v. Mutual Reserve 
Life Ins. Co., N.Y.. 31 S.Ct 127. 
218 U.S. 573. 54 L.Bd. 1155, 3D 
L.R.A.,N.S.. 686. 

1 33 C.J. p 155 note 80. 

What constitutes doing business 
within a state see supra 5 52. 

K U.S.—Lyden v. "Western Life 
Indemnity Co., D.C.Wash., 204 P. 
687. 

33 C.J. P 155 note 81- 

60. Mo.—State ex rel, Richardson 
V. Mueller, 90 S.W.2d 171, 230 Mo. 
App, 962. 

61. Mo.—State ex reL Richardson v. 
Mueller, supra. 

A.ttozuey’s lieu for servloes 

\Vhere local attorneys contracted 
with nonresident beneficiaries of 
policies to collect proceeds thereof 
from foreign insurance corporation 
and attorneys gave insurance compa¬ 
ny statutory notice of lien for serv¬ 
ices, company's obligation to dis¬ 
charge lien w’as held liability "out¬ 
standing in this state,” within stat- 
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Iparty suing a foreign insurance company has the 
option to serve process either on a designated state 
officer or on an agent of thp company,®2 while 
under other statutes the state officer may be served 
only when the company has no agent in the state.®® 
Under some statutes the insurance commissioner 
may, in a proper case, appoint a successor to the 
company’s agent to receive service of process.®^ 
Statutory provisions authorizing service on the cor¬ 
poration’s local agent and provisions authorizing 
service on the commissioner of insurance are gen¬ 
erally regarded as cumulative, so that they do not 
preclude service on other proper representatives of 
the foreign insurance company.®® Under some stat¬ 
utes service of process on the insurance commis¬ 
sioner is not completed until he has forwarded the 
summons to the company.®® 

Place of service. If the statute fixes a place at 
which process shall be served, its provisions must 
be followed.®*^ If the statute so provides, service 
may be made in a county other than that in which 
suit is brought; otherwise not.®® Service must be 
made within the limits of the state in order to au¬ 
thorize a personal judgment against the corpora¬ 
tion.®® It has been held that on a foreign insur¬ 
ance company’s designation of a state officer, such 
as the commissioner of finance, as its agent for 
service of process, the official residence of such 
designee becomes the company’s principal place of 
business within the state for service of process;*^® 
and it has also been held that the insurance com¬ 


missioner is the agent of the foreign insurance com¬ 
pany for the whole state, on whom process running 
from any county may be served without regard to 
the location of the company’s principal place of 
business or the place where the cause of action 
arose.*^! 

Mode of service. Neither service by publica¬ 
tion nor personal service out of the state may be 
had on a foreign insurance company licensed to 
do business within the state where a state official, 
such as the insurance commissioner, has been des¬ 
ignated to receive service of process on the com¬ 
pany and such designation remains in force,72 but 
where there is no representative of the foreign in¬ 
surance company within the state authorized to re¬ 
ceive service of process in its behalf, service by 
publication has been held sufficient.^® 

Termination of appointment. The appointment 
of an agent,74 or of the insurance commissioner or 
other state officer,7® to accept service of process 
against a foreign insurance company cannot be re¬ 
voked by the company so long as liability on its 
part exists within the state. It has been held 
that a foreign insurance company may not revoke 
the authority of a representative to receive serv¬ 
ice of process without designation of a successor.76 
Where a superintendent of insurance has had his 
duties in respect of incorporated insurance compa¬ 
nies transferred to a state corporation commission, 
but his office still continues in existence, he remains 
the representative of a foreign insurance company 


ute authorizlngr substituted service 
on company In attorneys* action to 
enforce lien.—State ex rel. Richard¬ 
son V. Mueller, supra. 

62. Ky.—^Mutual Benefit Ins. Co. v. 
Horse Cove First Nat. Bank, 169 
S.W. 1028, 160 Ky. 638. 

S3, XJ.S.—^Buckingham v. North Ger¬ 
man Fire Ins. Co., C.C.Cal., 149 
F 622- 

Cal.—^Harrififan v. Home L. Ins. Co., 
61 P. 99, 128 Cal. 531. 

64. Qa.—^Eq.ulty Life Ass'n v. Gra,m- 
mon, 46 S.B. 100. 119 Ga. 271. 

65. OkL—John Hancock Mut Life 
Ins. Co. V. State ex rel. Stanfield, 
82 P.2d 808, 183 Okl. 339. 

Tenn.—^Brown v. Stone & Webster 
Engineering Corporation, 181 S.W. 
2d 148—McClearen v. U. S. Fidelity 
& Guaranty Co., 77 S.W.2d 461, 
168 Tenn. 268. 

66. Ky.—Chicago Life Ins. Co. v. 
Robertson. 143 S.W. 740. 147 Ky. 
61. 

67. Miss.—American Surety Co. v. 
Holly Springs, 27 So. 612, 77 Miss. 
428. 


Pa.—Lehigh Valley Ins. Co. v. Puller, 

81 Pa. 398. 

Wash.—^Hammel v. Fidelity Mut. Aid 
Ass'n. 85 P. 36. 42 Wash. 448. 

68. Okl.—Minton v. Minton, 39 P. 
2d 538, 170 Okl. 274. 

Pa.—^Hall V. Metropolitan Life Ins. 
Co., 16 Pa.Dlst 144—Potts v. Pru¬ 
dential Ins. Co., 6 Pa.Dist, 620— 
Henry v. Prudential Ins. Co., 9 
Kulp 384. 

Va.—^Deatrlck v. State Life Ins. Co., 
69 S.B. 489, 107 Va. 602. 

33 C.J. p 165 notes 83. 84. 

69. U.S.—^Parrott v. Alabama Gold 
Ins. Co., C.C.Tex. 6 P. 391. 4 
Woods 363. 

70. Idaho.—^Union Central Life Ins. 
Co. V. Rahn, 118 P.2d 717. 63 Idaho 
243. 

71- Tenn.—^Brown v. Stone & Web¬ 
ster Engineering Corporation, 181 
S.W.2d 148. 

72. Okl.—John Hancock Mut Life 
Ins. Co. V. State ex reL Stanfield, 

82 P.2d 808, 183 Okl. 339. 

When‘personal servloe out of state 
pemisslble 

Personal service of summons out 
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of the state may be made on a for¬ 
eign insurance company only In cas¬ 
es where service of summons by pub¬ 
lication Is proper, and then only with 
the same force and effect as sum¬ 
mons by publication.—John Hancock 
Mut Life Ins. Co. v. State ex rel. 
Stanfield, supra. 

Snfflolenoy of writ 
A copy of process In which the 
day, month, and year of Its Issu¬ 
ance are left blank, mailed to a for¬ 
eign Insurance company. Is Insuffi¬ 
cient.—^Millan v. Mutual Reserve 
Pund Life Ass'n. C.C.Va., 103 F. 764. 

73. XJ.S.—^Hagler v. Security Mut 
Life Ins. Co.. D.C.Tex.. 244 P. 863. 

74. Ga.—^Equity Life Ass'n v. Gam¬ 
mon, 46 S.E. 100, 119 Ga. 271. 

i 33 C.J. p 155 note 87. 

75. N.C.—^Moore v. Mutual Reserve 
Fund Life Ass’n, 39 S.E. 637, 129 
N.C. 31—^Blggs v. Mutual Reserve 
Pund Life Ass'n, 37 S.E. 965. 128 
N.C. 6. 

33 C.J. p 156 note 88. 

76. U.S.—^Hagler v. Security Mut 
Life Ins. Co.. D.aTex., 244 F. 8®®- 
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under a previous designation to receive service of 
process, so that service on him binds the foreign 
insurance company.77 in the absence of statutory 
provision for continuance of the existence of a for¬ 
eign corporation for certain purposes after its dis¬ 
solution, it has been held that where a foreign in¬ 
surance company has been dissolved and ceased to 
exist there can no longer be any valid service of 
process on it, by service on the commissioner of 
insurance or otherwise.78 While the withdrawal of 
a foreign insurance company from doing business 
within the state has been held to revoke the au¬ 
thority of local agents to accept service of proc¬ 
ess,79 it is generally held that such withdrawal does 
not terminate the appointment or designation of an 
agent to accept service of process.^® 

Objections. A general appearance or its equiva¬ 
lent may bar defendant foreign insurance company 
from thereafter objecting to the validity of the 
service of process on 

§ 85. Agents and Brokers 

a. In general 


§ 85 

b. Certificate of authority or license to 
do business 

c. Certificate of registration 

d. License fees and taxes 

e. Effect of noncompliance with regula¬ 
tions 

f. Personal liability where insurer is not 
authorized to do business 

a. In Gkneral 

The state may enact statutes for the reasonable reg¬ 
ulation of Insurance agents and brokers and the conduct 
of their business. 

In the exercise of its police power, the state may 
enact statutes for the regulation and control of in¬ 
surance agents and brokers and the conduct of their 
business, provided such regulation is reasonable®® 
and in the interests of the public.®^ Accordingly, 
as discussed infra this section, the state may re¬ 
quire them, as a condition of doing business, to ob¬ 
tain a license or certificate of registration or to pay 
a license fee or tax; and statutes limiting agents, 
in certain cases, to residents of the state have been 
held constitutional.®® However, the state cannot 


77. U.S.—Mitchell v. National Sure¬ 
ty Co., D.C.N.M.. 206 F. 807. 

78. Mich.—U. S. Truck Co. v. Penn¬ 
sylvania Surety Corporation, 243 N. 
W. 311, 259 Mich. 422. 

79. U.S.—^Millan v. Mutual Reserve 
Fund Life Ass'n, C.C.Va., 103 F. 
764—Friedman v. Empire Life Ins. 
Co.. C.C.Ky., 101 F. 535. 

33 C.J. p 155 note 80. 

80. Ky.—^Home Benefit Soc. v. 

Muehl, 59 S.W. 520. 109 Ky, 479, 
22 Ky.L. 1378. rehearingr denied 60 
S.W. 371, 22 Ky.L. 1264—Merrill 
V. Knickerbocker Life Ins. Co.. 4 
Ky.L. 729. 

N.C.—Moore v. Mutual Reserve Fund 
Life Ass*n, 39 S.B. 637. 129 N.C. 
31. 

To effeoit tmnlxubtlon of the au¬ 
thority to accept service of process 
on Its representatives the foreign in¬ 
surance company, on withdrawing 
from doing business, must comply 
strictly with any statutory provi¬ 
sions controlling such matter.— 
Haynes v. United Ins. Co.. 194 N.E. 
381. 48 Ohio App. 476. 

81. N.J.—Standard Accident Ins. Co. 
V. Russo. 160 A. 821. 10 N.J.Misc. 
787. 

88. U.S.—O’Gorman & Toung v. 
Hartford Fire Ins. Co.. 51 S.Ct. 
130. 282 U.S. 251, 75 L.Ed. 324. 
72 A.L.R 1163, affirming O’Gorman 
& Young v. Phoenix Assur. Co., 
Limited, of London, England, 146 
A. 370, 106 N.J.Law 642. 

Cal.—^Ex parte Carlson, 262 P. 792, 87 
CaLApp. 584. 


Mass.—^Attorney General v. Pruden¬ 
tial Ins. Co. of America. 39 N.E. 2d 
664. 310 Mass. 762. 

Miss.—Saucier v. Life & Casualty 
Ins. Co. of Tennessee, 198 So. 625, 
189 Miss. 693. 

Tex,—Commercial Standard Ins. Co., 
v. Board of Insurance Com’rs of 
Texas. Civ.App., 34 S.\V.2d 34S, er¬ 
ror refused. 

Va.—Story v. Commonwealth, 9 S.E. 

2d 344, 175 Va. 615. 

TV.Va.—State v. Bond. 122 S.E, 539, 
96 IV.Va. 193. 

32 C.J. p 999 note 57. 

Agents and brokers generally see 
infra §S 136-174. 

’Tt is no longer open to dispute 
that the business of insurance so 
directly affects the public that it is 
generally conceded to be affected with 
a public interest, and, being so. is 
subject to regulation and control 
by the Legislature, which includes 
the power to license and regulate 
the agents through whom such busi¬ 
ness is conducted.”—^Knott v. State 
ex rel. Hanks. 192 So. 472. 474. 140 
Fla. 713—State ex rel. Kennedy v. 
Knott, 166 So. 835. 837, 123 Fla. 295. 
Statutes held regulatory and penal 
Ky.—Black Motor Co. v. Baughman 
& Datron Ins. Agency, 160 S.\V.2d 
388. 390, 290 Ky. 163. 

Compelling registration 
The purpose of the statute divid¬ 
ing representatives of insurance com¬ 
panies into insurance agents and in¬ 
surance brokers was to compel reg¬ 
istration of the classes of individuals 
named and to prohibit the doing of 
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certain acts declared unlawful.— 
Transcontinental Oil Co. v. Atlas 
Assur. Co., 123 A. 497, 278 Pa. 55S 
—Pearl Assur. Co. v. National Ins. 
Agency. 28 A.2d 334, 150 Pa.Super. 
265, reheard 30 A.2d 333. 151 Pa.Su- 
I per. 146. 

83. Mass.—Attorney General v. Pru¬ 
dential Ins. Co. of America, 39 N. 
E.2d 664. 310 Mass. 762. 

Tex.—Commercial Standard Ins. Co. 
V. Board of Insurance Com’rs of 
Texas, Civ.App.. 84 S.W.2d 343, 
error refused. 

84. Mass.—^Attorney General v. Pru¬ 
dential Ins. Co. of America. 39 N.E. 
2d 664. 310 Mass. 762. 

Tex—Commercial Standard Ins. Co. 
v. Board of Insurance Com’rs of 
Texas, Civ.App., 34 S.\V.2d 343, 
error refused. 

85. U.S.—^Adams v. Thomas. D.C. 
Ky., 246 F. 175. 

Fla.—State ex rel. Vars v. Knott, 184 
So. 752, 135 Fla. 206, followed in 
State ex rel. Hardware Mut. Cas¬ 
ualty Co. V. Knott, 185 So. 927. 
136 Fla. 552, vacated on other 
grounds State of Florida ex rel. 
Hardware Mut. Casualty Co. v. 
Knott, 60 S.Ct. 72. SOS U.S. 507, 84 
L.Ed. 434, appeal dismissed State 
of Florida ex rel. Vars v. Knott. 
60 S.Ct. 72. 308 U.S. 506, 84 L.Ed. 
433. 

Ohio.—State ex rel. Federal Union 
Ins. Co. V. Warner, 190 N.E. 675, 
128 Ohio SL 261. 

Vt.—Cook v. Howland. 52 A. 973, 
74 Vt. 393, 69 L.R.A. 338. 93 Am. 
S.R. 912. 
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restrict the right to engage in the fire insurance 
brokerage business to those who make that their 
principal occupation or who are engaged in the 
real estate business,86 nor can it invest the state 
insurance officer with arbitrary power to determine 
whether or not an agent appointed by an insurance 
company is a suitable person to act as* such and 
a statute limiting the number of agents which an 
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insurance company may have in a city or town has 
been held unconstitutional.88 

Particular types of regulation. Regulations, by 
statute or otherwise, of the business of insurance 
agents and brokers may include the prescribing of 
their qualifications,89 may include regulations as to 
compensation or commissions,® 9 and may include 
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Ownenbip of stook by forolsfu liro- 
kev 

Under such a statute, superintend¬ 
ent of Insurance cannot be compel¬ 
led to Issue license to domestic in¬ 
surance corporation majority of 
whose stock is owned by holder of 
foreign insurance broker’s license.— 
State V. Safford. 159 N.B. 829, 117 
Ohio St. 576. 

88 i N.T.—^Hauser v. North British 
& Mercantile Ins. Co., 100 N.E. 52, 
206 N.T. 455, 42 Ii.R.A.,N.S.. 1139, 
Ann.Cas.l914B 263. 

87. Okl.—Welch v. Maryland Cas¬ 
ualty Co., 147 P. 1046, 47 Okl. 298. 
LI.H.A.1915B 708. 

W.Va,—State v. Bond, 122 S.E. 539, 
96 W.Va, 193. 

8 a N.M.—Franklin Fire Ins. Co. v.' 

Montoya, 251 P. 390. 32 N.M. 88. 
Wash.—^Northwestern Nat. Ins. Co. v. 
Fishback. 228 P. 616, 180 Wash. 
490, 36 A.L.R. 1507. 

89. Va.—Story v. Commonwealth, 9 
S.B.2d 344, 176 Va. 616. 

W.Va.—State v. Bond, 122 S.B. 689, 
96 W.Va, 193. • 

SesldaaoLoe In state 
U.S.—^Adams v. Thomas, D.C.Ey., 246 
F. 176. 

Fla,—State ex rel. Vars v. Knott, 184 
So. 762, 136 Fla. 206, followed In 
' State ex rel. Hardware Mut. Cas¬ 
ualty Co. V. Knott, 185 So. 927, 136 
Fla, 662, vacated on other grounds 
State of Florida ex rel. Hardware 
Mut. Casualty Co. v. Knott, 60 S. 
Ct 72, 808 U.S. 607, 84 U.Bd. 434, 
appeal dismissed State of Florida 
ex rel. Vars v. Knott, 60 S.Ct. 72, 
308 U.S. 606. 84 KBd. 433. 

Oa.—^Manufacturing Lumbermen's 

Underwriters v. South Georgia By. 
Co., 196 S.B. 244, 57 Ga,App. 699. 
S.C.—State V. Firemen's Ins. Co. of 
Newark. N. J., 162 S.B. 384. 164 
S.C. 318. 

Vt.—Cook V. Howland., 52 A, 973, 74 
Vt 398, 69 A.L.R. 338. 93 Am.S.R. 
912. 

90. U.S.—Osborn v. Ozlin. Va,, 60 
S.Ct. 758, 310 U.S. 63. 84 L.Ed. 
1074, affirming, D.C., Osborne v. Oz¬ 
lin, 29 F.Supp. 71—O’Gorman & 
Young V. Hartford Fire Ins. Co., 
51 S.Ct. 130, 282 U.S. 251, 76 L. 
Bd. 324, 72 A.L.R. 1163. affirming 
O’Gorman & Young v. Phoenix As- 
sur. Co., Limited, of London, Eng¬ 
land, 146 A. 370, 105 N.J.Law 642. 


Mass.—^Attorney General v. Pruden¬ 
tial Ins. Co. of America, 89 N.E.2d 
664, 310 Mass. 762. 

N.Y.—^Northwestern Nat. Ins. Co. v. 
Pink, 43 N.E.2d 442, 288 N.Y. 369, 
reversing In re Northwestern Nat. 
Ins. Co., 28 N.Y.S.2d 492, 262 App. 
Dlv. 216. 

32 C.J. p 999 note 62 [b]. 

The purpose of lianitatloiLB on com¬ 
missions paid insurance agents is to 
limit amount to the fair value of the 
service rendered by them.—Spring- 
field Fire & Marine Ins. Co. v. 
Holmes. D.C.Mont., 32 F.Supp. 964, 
reversed on other grounds Holmes v. 
Springfield Fire & Marine Ins. Co.. 
61 S.Ct. 19, 311 U.S. 606, 86 L.Ed. 
384, rehearing denied 61 S.Ct 129, 
311 U.S. 726, 85 L.Ed. 473. 

Xitmltatioii of oompensatlon to oom- 
mlsslon basis held constitutional.— 
State ex rel. Vars v. Knott, 184 So. 
762, 135 Fla. 206, followed In State 
ex rel. Hardware Mut. Casualty Co. 
V. Knott. 186 So. 927, 136 Fla. 652, 
vacated on other grounds State of 
Florida ex rel. Hardware Mut Cas¬ 
ualty Co. V. Knott, 60 S.Ct 72, 308 

U. S. 507, 84 L.Ed. 484, appeal dis¬ 
missed State of Florida ex rel. Vars 

V. Knott. 60 S.Ct 72. 308 U.S* 506, 84 
L.Ed. 433. 

&aq.iilzemoiLt of paztioular rate 
Act providing that foreigm insur¬ 
ance company’s resident agent with¬ 
in state should countersign all poli¬ 
cies Issued and receive commission 
thereon when premium was paid in 
order that state would receive taxes 
required, coupled with trade custom 
of ten per cent commissions, wasj 
held not to require- payment by for¬ 
eign insurance company to resident 
agent of ten per cent commission for 
countersigning policies in absence of 
an express understanding to that ef¬ 
fect.—^Blrdsall-Friedman Co. v. Globe 
& Rutgers Ins. Co., 190 A. 924, 326 
Pa. 404. 

dasslfioatioB. of agents as reason- 
• able 

The classification, as a group, of 
insurance agents, dealing with indus¬ 
trial life policies for purpose of al¬ 
leviating the conditions of their em¬ 
ployment in the partlculcur to which 
statute regarding deductions from 
salaries or commissions because of 
termination of policy by surrender or 
lapse is directed, is not unreaaonable. 
—Attorney General v. Prudential Ins. 
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Co. of America, 89 N.E.2d 664, 810 
Mass. 762. 

Prospective or retrospective opera¬ 
tion 

(1) Statute regarding industrial 
life insurance agent’s commission and 
salary does not unconstitutionally in¬ 
terfere with Insurer’s “freedom to 
contract,*' deprive Insurer of prop¬ 
erty without “due process of law’’ 
or of “equal protection of law,’’ and 
is not invalid as unauthorized ex¬ 
ercise of police power, aa applied to 
contract entered into after the stat¬ 
ute was enacted, although before the 
statute took effect.—^Attorney Gen¬ 
eral V. Prudential Ins. Co. of Amer¬ 
ica, supra. 

(2) Amendments to Ins.L. §§ 129, 
186, 188, enacted by L.1989 c 882, re¬ 
quiring Insurance broker’s right to 
compensation other than commissions 
deductible from premiums to be in 
writing, operate prospectively only 
and did not apply to existing con¬ 
tract under which broker, in addi¬ 
tion to furnishing fire Insurance on 
defendant’s premises, agreed to fur¬ 
nish sprinkler service at uniform 
rate.—^Tanenbaum Co., Sprinkler Con¬ 
tracts, V. Sixth Avenue Twenty-Third 
Street Corporation. 48 N.Y.S.2d 416. 
Power of insnzaiLoe board 

Insurance board could not fix com¬ 
missions which fire Insurance com¬ 
pany could pay local agents under 
statute giving board authority to fix 
maximum premium rates; and order 
of board fixing such commission, if 
enforced, would vitiate anti-trust 
laws of state; hence order was in¬ 
valid.—Commercial Standard Ins. Co. 
V. Board of Insurance Com’rs of 
Texas, TexClv.App., 34 S.W.2d 843, 
error refused. 

Sharing oommlssions 

(1) A statute which “Is directed to 
the offering of rebates either direct¬ 
ly or indirectly*’ has been held not to 
prohibit brokers sharing commissions 
in a Joint enterprise in effecting in¬ 
surance.—Carroll v. Santamarle, 95 
Pa.Super. 74. 77. 

(2) Provision of a statute requir¬ 
ing that not less than one half of 
customary conunission on insurance 
business be retained by resident 
agents was held not. objectionable on 
ground that it is a bald exaction for 
what might be no more than the per¬ 
functory service of countersigning 
policies, since the state could rely 
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regulations relating to other matters.^i Agents 
of foreign companies may be required, when losses 
occur, to retain moneys coming into their posses¬ 
sion and belonging to the companies until the loss¬ 
es are adjusted or suits therefor are determined,^- 

b. Oeortificate of Authority or License to Do 
Business 

(1) In general 

(2) Revocation 

(3) Suspension 


(1) In General 

As an exercise of the police power, the state may re¬ 
quire a license or certificate of authority of any insurance 
agent or broker seeking to do business in the state. Such 
license cannot arbitrarily be refused. 

It may be required by statute that any insurance 
agent or broker doing business in the state shall 
have a certificate or license under state authority 
for the transaction of such business and the leg¬ 
islature may provide for the refusal of a license for 


on such exaction as a mode of as- 
surlnsr the active use of resident 
agents for procuring and servicing 
policies covering risks within the 
state.—Osborn v. Ozlin, Va., 60 S.Ct. 
758, 310 U.S. 53, 84 L.Ed. 1074, af¬ 
firming, D.C., Osborne v. Ozlin, 29 F. 
Supp. 71. 

Payment of compensation in another 
state 

Rev.St.l911 arts. 4963, 4965, Rev. 
St.l925 arts. 5058, 6060, do not pro¬ 
hibit foreign insurance corporation 
licensed to do business in Texas from 
paying compensation in another state 
to nonresident agent under contract 
made outside of Texas for insurance 
Issued through regularly commis¬ 
sioned and licensed Texas agent; if 
the statute contained such prohibi¬ 
tion, it would be unconstitutional as 
operating extraterritorially.—Smelk- 
er v. Scott, Tex.Com.App.. 288 S.W. 
801, reversing Scott v. T, V. Smelker 
& Co.. Civ.App.. 280 S.W. 297, 

Dednotlons for surrenders or lapses 

(1) Statutes prohibiting insurance 
companies from charging against 
the compensation of agents any sum 
of money as a result of the surren¬ 
der of any Industrial policy, or the | 
surrender or lapse of any industrial 
policy that has been in force for a 
specified period, are Intended to pro¬ 
tect agents in salary or commissions 
earned. 

Mass.—Cronin v. Metropolitan Life 

Ins. Co.. 22 N.B.2d 617. 304 Mass. 

53. 

N.T.—^Loper v. Metropolitan Life Ins. 

Co., 11 N'.T.S.2d 881, 171 Mlsc. 51. 

(2) Such statute is not capricious, 
arbitrary, or unreasonably discrim¬ 
inatory.—^Attorney General v. Pru¬ 
dential Ins. Co. of America, 89 N.B. 
2d 664, 310 Mass. 762. 

(3) Whether or not such a stat¬ 
ute has been violated is to be deter¬ 
mined with regard to the substance 
of the relation between the company 
and its agents and not with regard 
to the form of bookkeeping entries 
adopted.—^Attorney General v. Pru¬ 
dential Ins. Co. of America, supra. 

(4) An opportunity afforded the 
agent to earn additional compensa¬ 
tion is not within the statutory pro¬ 
hibition.—^Loper v. Metropolitan Life 


Ins. Co.. 11 X.T.S.2d 881, l7l Misc. 
51. 

(5) Contract provisions held to be 
within statutory* prohibition.—^Attor¬ 
ney General v. Metropolitan Life 
Ins. Co.. 42 X.E.2d 4. 310 Mass. SSl— 
Attorney General v. Prudential Ins. 
Co. of America, supra—Cronin v. 
Metropolitan Life Ins. Co.. 22 N.E.2d 
617, 304 Mass. 53. 

(6) Where the contract provides 
that a provision thereof is not a 
part of the contract if it is in con¬ 
flict with law, and such provision is 
within the statutory prohibition, the 
agent is not entitled to recover com¬ 
missions under such provision.— 
Cronin v. Metropolitan Life Ins. Co., 
supra. 

91. N.Y.—Brandt v. Beha, 216 X.T. 

S. 178, 217 App.Div. 644. 

32 C.J. p 999 note 62. 

"Twisting** 

Proceedings before state superin-1 
tendeut of insurance, charging life 
Insurance agent with “twisting,” in 
making misrepresentations to induce 
insured to change policies were held 
judicial in nature and, finding that he 
was guilty must be sustained by 
evidence.—Brandt v. Beha, 216 X.Y. 
S. 178, 217 App.Div. 644. 

Controlled business; aUooatlon of 
profits 

Evidence supported finding that co¬ 
partnership agreement for purpose 
of conducting an insurance broker¬ 
age business was not illegal on 
ground that it contemplated a great¬ 
er percentage of controlled business 
than was authorized by statute, not¬ 
withstanding. as time went on, a 
greater percentage of partnership's 
business than was authorized by 
statute became controlled business, 
and that “there was nothing in the 
law which made it necessary for the 
parties to contract as to any special 
allocation of profits from the con¬ 
trolled business.”—^Duntley v. Tutt 
119 P.2d 804, 806, 48 Cal.App.2d 367. 

92. Ind.—^Phenix Ins. Co. v. Burdett, 

IS N.E. 705, 112 Ind. 204. 

93. U.S.—^Bothwell V, Buckbee- 

Mears Go., 48 S.Ct 124, 275 U.S. 

274, 72 L.Bd. 277, affirming 211 N. 

W. 478, 169 Minn. 616, certiorari 
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granted 47 S.Ct. 460, 273 U.S. 659, 
71 L.Ed. S42. 

Ark.—Gentry v. Smith, 85 S.W.2d 724, 
191 Ark. 214. 

Cal.—Ex parte Carlson, 262 P. 792, 
87 Cal.App. 584. 

Ga.—Manufacturing Lumbermen's 

Underwriters v. South Georgia Ry. 
Co., 196 S.B. 244, 57 Ga.App. 699. 
Mo.—State ex rel. Prewitt v. Thomp¬ 
son. 66 S.W.2d 109. 334 Mo. 144— 
State ex rel. Mackey v. ftyde, 2S6 
S.W. 363, 315 Mo. 6S1. 

X.D.—Bekken v. Equitable Life As- 
sur. Soc. of U. S., 293 N.W. 200, 
70 X.D. 122. 

Va.—Stor^’ v. Commonwealth, 9 S. 

E.2d 344, 175 Va. 615. 

W.Va.—State v. Bond. 122 S.B. 539. 

96 W.Va. 193. 

32 C.J. p 999 note 64. 

Acting without license as offense 
see infra § $9. 

Constructiou axLd repeal 

(1) As regards construction to be 
placed on statute regarding licensing 
of foreign insurer's agents, “the Leg¬ 
islature is assumed to have contem¬ 
plated the adoption of general busi¬ 
ness practices in the conduct of the 
insurance business, and the purpose 
that suitable persons be obtained to 
deal with a foreign Insurer's prospec¬ 
tive and gained customers is pre¬ 
dominant.”—^Hartford Accident & In¬ 
demnity Co. V. Lougee, 196 A. 267, 
269, 89 N.H. 222. 

(2) Purpose of act requiring li¬ 
censing of life insurance agents “is, 
that the transaction of business con¬ 
trary to law should not receive the 
aid of courts, by permitting recovery 
of commissions on renewal premi¬ 
ums."—Golder v. Rabinowitz. 190 A. 
407, 410, 125 Pa.Super. 573. 

(3) Statutes relating to licensing 
of insurance agents. Insurance com¬ 
panies, and issuance of insurance 
policies must be construed together. 
—State V. Firemen's Ins. Co. of New¬ 
ark. N. J.. 162 S.E. 334, 164 S.C. 313. 

(4) Statute requiring licenses for 
life, health, and accident insurance 
agents repeals general act licensing 
insurance agents to the extent to 
which its provisions revise or super¬ 
sede former act.—^Bx parte Carlson. 
262 P. 792, 87 CaLApP. 584. 
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specified causes.®^ Such statutes are valid as a 
proper exercise of the police power,®5 constituting 
the regulation and control of a business affected 
with a public interest,®® and, it is held, are not to 
be regarded as tax or revenue measures;®'^ but as 
to the last point there is authority to the contrary.®® 
The state cannot impose unreasonable and arbitrary 
conditions on the right to the license,®® or invest a 


state officer with arbitrary power to grant or re¬ 
fuse a license.! Such an officer has been held to 
be vested with a measure of discretion in respect of 
such grant or refusal.^ Thus, while he has no ar¬ 
bitrary power to refuse to issue a license,® he may 
in his discretion refuse, on reasonable grounds, to 
issue it.^ However, if an applicant for a license 
complies with the statutory conditions as to its is- 


XTaturs of Uoenme; modlfloatlon. of 
reflTolatloxLS 

''Such licenses are not contracts 
. . . and create no vested rlsrhts 

. . . and, licenses Issued in the 

exercise of the police power hein^ 
for the protection of the public and 
not for the benefit of the licensee 
. . . the reiTulatlons prescribed 

may subsequently be modified by the 
Legrislature or new conditions Im¬ 
posed, whenever the public Interest 
requires . . . regardless of 

whether the time for which the li¬ 
cense was Issued has expired."—Ex 
parte Carlson, 262 P. 792. 794. 87 
Cal.App. 684. 

Bagularly oonuulssloiLad 

A person cannot be regularly com¬ 
missioned by the Insurance company 
unless approved, that is, licensed, by 
the state's proper officer, the insur¬ 
ance commissioner.—State v. Fire¬ 
men's Ins. Co. of Newark, N.J., 162 
S.B. 834, 164 S.C. 813. 

Validity wliexe Uoense issued for 
excessive period 

Conceding that Insurance commis¬ 
sioner had no authority to Issue a li¬ 
cense for a term to expire later than 
a certain date following date of is¬ 
sue. the fact that it purports to ex¬ 
pire at a later date would not ren¬ 
der it void, but it would be valid at 
least for the period for which it: 
should have been Issued.—State v. 
Loucks, 222 P. 87, 30 Wyo. 486. 
Desigaiatlon of agent's capacity in 
requisition 

Statutes requiring certificate, to 
be issued on request of named offi¬ 
cers of company, do not require that 
requisition for certificate "designate 
in what capacity the agent is to act 
or what powers he should have."— 
Hawes v. American Central Ins. Co. 
of St. Louis, 7 S.W.2d 479. 482, 222 
Mo.App. 1067. 

Partnership 

Pa.—^Blngaman v. King, Com.Pl., 49 

Dauph.Co. 158. 

Statute not Uxulted to solicitation 
of new hnsiness 

Contract whereby Insurer's agent 
who had not procured certificate of 
authority to transact Insurance busi¬ 
ness agreed to use best efforts to 
keep in force Insurance of another 
company taken over by insurer could 
not .be validated on ground that only 
solicitation by agents of new in¬ 
surance comes within purview of 


statute prohibiting transaction of in¬ 
surance business without procuring 
certificate of authority.—Stone v. 
Sterling Mut. Life Ins. Co.. Tex.Civ. 
App., 127 S.W.2d 346. 

94. W.Va.—State v. Bond. 122 S.E. 
539, 96 W.Va. 193. 

95. Cal.—^Ex parte Carlson, 262 P. 
792. 87 Cal.App. 584. 

Mo.—State ex rel. Prewitt v. Thomp¬ 
son. 66 S.W.2d 109, 334 Mo. 144 
—State ex rel. Mackey v. Hyde, 286 
S.W. 363. 815 Mo. 681. 

Ohio.—State ex rel. Federal Union 
Ins. Co. V. Warner, 190 N.E. 676, 
128 Ohio St. 261. 

Va.—Story v. Commonwealth, 9 S.E. 

2d 344. 175 Va. 616. 

W.Va.—State v. Bond, 122 S.E. 539, 
96 W.Va. 193. 

32 C.J. p 999 note 66. 

9ft Fla.—Knott v. State ex rel. 
Hanks, 192 So. 472, 140 Fla. 713 
—State ex rel. Kennedy v. Knott, 
166 So. 835, 123 Fla. 295. 

Mo.—State ex rel. Prewitt v. Thomp¬ 
son, 66 S.W.2d 109, 884 Mo. 144. 

97. Mo.—State ex rel. Mackey v. 
Hyde, 286 S.W. 363, 315 Mo. 681. 

98. Ga.—Strother v. Mutual Ben. 
Health & Accident Ass'n. 176 S.E. 
84. 49 Ga.App. 811. 

99. N.T.—^Hauser v. North British & 
Mercantile Ins. Co., 100 N.E. 52, 206 
N.Y. 456, 42 L.R.A.,N.S., 1139, Ann. 
Cas.l914B 263. 

1 . N.T.—Stem v. Metropolitan Life 
Ins. Co. 154 N.Y.S. 283, 90 Misc. 
129, reversed on other grounds 164 
N.Y.S. 472, 169 App.Div. 217, af¬ 
firmed 111 N.E. 1101, 217 N.Y. 626. 
Okl.—^Welch V. Maryland Casualty 
Co., 147 P. 1046, 47 Okl. 298, L.R.A. 
1915E 708. 

Pindlng as to trustworthiness and 
ooxnpetenoe 

A statute giving the Insurance 
commissioner authority to refuse a 
certificate of authority or license 
to act as an insurance agent to one 
whom he finds not trustworthy and 
competent to transact the business 
does not give the insurance commis¬ 
sioner arbitrary power to refuse 
such certificate, so as to render the 
section unconstitutional.—^State v. 
Bond, 122 S.E. 639, 96 W.Va. 193. 
Review; trial de novo 

The statute providing that deci¬ 
sion of superintendent of Insurance 
In determining whether or not an 
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applicant is a suitable person to be 
licensed as an Insurance agent shall 
be subject to "review" by appeal to 
a court, and that such cause shall 
proceed as a new civil action with 
the right of either party to submit 
evidence and to prosecute error, 
grants the right to a trial de novo 
instead of a mere review of the su¬ 
perintendent's action.—^Automobile 
Ins. Agency v. Lloyd, Ohio App., 44 
N.E.2d 792. 

9. Ohio.—State ex rel. Federal Un¬ 
ion Ins. Co. V. Warner, 190 N.E. 
675, 128 Ohio St. 261. 

W.Va.—State v. Bond, 122 S.B. 639, 
96 W.Va 193. 

The word "may" in statute pro¬ 
viding that superintendent of Insur¬ 
ance may Issue licenses to persons 
to act as Insurance brokers does not 
mean that licenses "must" be issued 
by superintendent, who has reason¬ 
able discretion in granting or refus¬ 
ing them.—State ex rel. Prewitt v. 
Thompson, 66 S.W.2d 109, 334 Mo. 144 
—State ex rel. Mackey v. Hyde, 286 
S.W. 863, 315 Mo. 681. 

Fallnre of statute to prescxlbe 
rules of ooadnot to govern the ac¬ 
tion of the superintendent of insur¬ 
ance does not invalidate it—State 
ex rel. Mackey v, Hyde, supra. 
Effeot of appeal as eontlnnliLg lioensa 
An appeal to district court from 
action of insurance commissioners 
In refusing to renew plaintiff's li¬ 
cense did not have effect of vacating 
order of the board and continuing 
the license in effect, since under stat¬ 
ute the license expired on date of 
board's order refusing to renew li¬ 
cense.—Pinkston v. Board of Ins. 
Com'rs of Texas, Tex.Clv.App., 165 
S.W.2d 626. 

3. Iowa.—^Noble v. English, 167 N. 
W. 629, 183 Iowa 893. 

Kan.—^Murphy v. Hobbs, 33 P.2d 135, 
139 Kan. 799. 

Mo.—State ex rel. Mackey v. Hyde, 
286 S.W. 363, 315 Mo. 681. 

4. Ohio.—State ex rel. Federal Union 
Ins. Co. V. Warner, 190 N.E. 575, 
128 Ohio St. 261. 

82 C.J. p 1000 note 80. 

Failure to answer questions 
Failure of applicant for license to 
answer questions contained in form 
prepared by insurance department, as 
to whether or not Insurance busi¬ 
ness was his principal business, what 
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suance, he is entitled to a license as a matter of 
right,5 and the insurance officer cannot prescribe 
additional conditions.® 

A person may be entitled to a license to act for a 
specified company even though he has already re¬ 
ceived a license to act for another company." The 
fact that a person possesses a license as a broker 
does not mean that insurance companies are re¬ 
quired to deal with him.® Statutes requiring agents 
to be licensed do not change the rules of law as 
to principal and agent between the company and 
the policyholder.® 

Who must obtain license. The statutes requiring 
a certificate or license are not uniform in their 
terms, and it is a matter of construction whether 
or not a given statute applies to agents of a par¬ 
ticular character!*® and to agents of particular class¬ 
es of companies.!! One employed by a single com¬ 
pany to represent it in soliciting applications for 
insurance and writing policies is not an insurance 
broker within a license requirement ;!2 but one fur¬ 
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nishing a licensed agent the names of persons de¬ 
siring insurance for the purpose of aiding the agent 
to effect insurance, in consideration of a stipulated 
share in the commission, is a broker,!3 and an em¬ 
ployee of licensed brokers who acts or aids in ne¬ 
gotiating insurance contracts or in renewing them 
must obtain a license.!'* One who holds a general 
license to solicit insurance as agent need not pro¬ 
cure an additional license as agent of a particular 
company in order to entitle him to act as such.!® 
The requirement as to a broker’s license is applica¬ 
ble to the negotiation within the state of insurance 
on property outside of the state.!® A single act of 
examining property in the state with a view to its 
insurance has been held not to come within the 
provisions of a statute requiring a license of the 
agents of foreign insurance companies.!7 

Corporation, Under some statutes a license can¬ 
not be issued to a corporation as agent or broker ;!S 
but, in the absence of such prohibition, a corpora¬ 
tion, if it has sufficiently broad charter powers, may 


part of his time he would devote to 
it, and what knowledgre he had of it, 
is a suf&cient ground for refusal.— 
State ex rel. Mackey v. Hyde, 2S6 S. 
W. 863. 816 Mo. 681. 

Behate 

Secretary of bankers' association, 
which paid him salary and part of 
office expense based on amount of 
time devoted to his secretarial work 
and permitting him to take over an 
insurance business, bulk of which 
was with association's members, was 
held not disqualified from receiving 
a license as insurance agent, on the¬ 
ory that members would receive a 
rebate on their premiums through 
abatement in secretary's salary'.— 
Saufiey v. Smith, 272 S.W. 379, 209 
Ky. 134. 

5. Or.—Guy L». Wallace & Co. v. 
Ferguson, 140 P. 742, 70 Or. 306, 
opinion adhered to 141 P. 542, 70 
Or. 306. 

32 C.J. p 999 note 77. 

SuspensloiL of insurance agent is 
not ground for refusing to issue li¬ 
cense to him, unless investigation 
has been completed and suspension 
made as result thereof, and time has 
lapsed within which court may be 
petitioned to adjudicate validity of 
suspension.—State ex reL Kennedy v. 
Knott. 166 So. 835. 123 Fla. 295. 

6. Ky.—Goodpaster v. Southern Ins. 
Agency, 169 S.W.2d 1, 298 Ky. 420. 

32 C.J. p 1000 note 78. 

«TwlBttag»» 

Superintendent of insurance cannot 
refuse to issue license as insurance 
broker to one who, without misrep¬ 
resentation, had induced life policy¬ 
holders to surrender their policies 


and take out new insurance.—State 
ex rel. Prewitt v. Thompson, 66 S. 
W.2d 109, 334 Mo. 144. 

Time for action on application 
Under code provision that license 
issued to a solicitor of insurance or 
any renewal thereof shall expire on 
the 30th of June next after its issu¬ 
ance, where application for solici¬ 
tor's license was filed with the su¬ 
perintendent of insurance on June 
30, 1939, and was denied in August, 
court of common pleas in December, 
1940, properly ordered the superin¬ 
tendent to issue a license, as against 
contention that no action could be 
taken on the application either di¬ 
rectly or on appeal after June 30, 
1940.—^Heichelderfer v. Lloyd, Ohio 
App., 40 N.E.2d 174. 

7. D.C.—^U. S. V. Ingham, 38 App.D. 
C. 879. 

8. Mass.—^Neustadt v. Employers 
Liability Assur. Corporation. 21 X. 
R2d 538, 303 Mass. 321, 123 A.L.R. 
134. 

9. U.S.—^United Firemen's Ins. Co. v. 
Thomas, Ill., 92 F. 127, 34 C,C.A. 
240, 47 L.R.A. 450. 

Mich.—Barry & Finan Lumber Co. 
v. Citizens’ Ins. Co., 98 X.W. 761, 
136 Mich. 42. 

la Ark.—Gentry v. Smith. 85 S.W. 

2d 724. 191 Ark. 214. 

32 C.J. p 999 note 68. 

Actuaxy employed by insnred to 
audit and appraise insurance policies 
and advise insured was held not "in¬ 
surance agent” or "broker" within 
laws regulating insurance.—^Messick 
V. Johnson. 8 P.2d 28. 155 OkL 139. 
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Automobile dealer 
Where automobile sales corpora¬ 
tion contracted for insurance on all 
cars sold, to be effective on retail 
sale at price which Included premi¬ 
um, in favor of beneficiaries deter¬ 
mined by sale, retail dealer, in sell¬ 
ing car, was agent of insurance com¬ 
pany within statute requiring license 
of such agent.—Chrysler Sales Corp. 
V. Spencer, D.C.Me., 9 F.2d 674, af¬ 
firmed Palmetto Fire Ins. Co. v. Conn, 
Ohio, 47 S.Ct. SS. 272 U.S. 295, 71 L. 
Ed. 243—Chrysler Sales Corp. v. 
Smith, D.C.Wis,, 9 F.2d 666, affirmed 
Palmetto Fire Ins. Co. v. Conn, Ohio, 
47 S.Ct. SS, 272 U.S. 295, 71 L.Ed. 
243. 

11. Mass.—General Mut. Ins. Co. v. 
Phillips, 13 Gray 90. 

32 C.J. p 999 note 69. 

12. Colo.—Bernheimer v. Leadville, 
24 P. 332. 14 Colo. 51$. 

32 C.J. p 999 note 70. 

la. Mass.—Pratt v. Burdon, 47 N.E. 
419, 16S Mass. 596. 

14. Md.—State v. Geddes, 96 A. 358. 
127 Md. 166. 

15. Tex.—^Xational Surety Co. v. 
Murphy, Civ.App.. 215 S.W. 465. 

16. Mass.—Commonwealth v. Ros¬ 
well, 53 N.E. 132, 173 Masa 119. 

17. Ala.—Jackson v. State, 50 Ala. 
141. 

18. Neb.—O. G. Pierce Co. v. Cen¬ 
tury Indemnity Co., 285 N.W. 91, 
136 Neb. 7S. 

32 C.J. p 999 note 73. 

Agencies as within corporate pow¬ 
ers generally see Corporations § 
953. 
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be so licensed.!® A corporation, if otherwise au¬ 
thorized, may carry on the business of an insur¬ 
ance agency through the medium of duly licensed 
natural persons.®® 

Proceedings as quasi-judicial. Statutes govern¬ 
ing the licensing of insurance agents have been said 
to constitute the designated officers a quasi-judicial 
body,®! with the right to conduct investigations and 
make fact findings.®® 

(2) Revocation 

The legislature may provide for the revocation of an 


agent’s or broker’s license or certificate of authority. 
The insurance officer cannot be vested with, or assume, 
arbitrary power to revoke, and the agent or broker Is 
entitled to notice and hearing. 

The legislature may provide for the revocation of 
the license or certificate of authority of an agent 
or broker for specified causes;®® the statutory state¬ 
ment of the grounds for revocation must be reason¬ 
ably definite and certain,®4 and the insurance officer 
cannot be invested with, or assume, arbitrary power 
to revoke.®® The fact that a statute prohibiting a 
discrimination between life insurants of the same 


19. Ky,—Rogers v. Rainey, 248 S.W. 
254, 198 Ky. 188. 

Tex.—James N. Tardy Co. v. Tar¬ 
ver, 39 S.W.2d 848, 120 Tez. 691. 
Partloiilar types of Insnzaiica 

Licensing of corporation to act 
as agent for fire, marine, or casual¬ 
ty Insurance company was held not 
prohibited by statute.—James N. 
Tardy Co. v. Tarver, supra. 

Trust ooxupaay could not be de¬ 
nied license to conduct an insurance 
agency because. In Insuring property 
held by It In trust for wards under 
disability, It would be acting as 
agent for two principals, where In¬ 
surance company had knowledge of 
the practice, as Injury to ward could 
only result from some wrongful act, i 
which would be cognizable in a court 
of equity; nor could it be denied li¬ 
cense because Its stock was held un¬ 
der a trust agreement with stock 
of a national bank which was pro¬ 
hibited by statute from carrying on 
an Insurance business.—Saufley v. 
Botts, 272 S.W. 408, 209 Ky. 187. 

50. Ky.—Saufley v. Botts, supra. 
Neb.—O. G. Pierce Co. v. Century 

Indemnity Co„ 285 N.W. 91, 186 
Neb. 78. 

Effect of requirement as to ohar- 
aoter 

The requirement of the statute that 
an applicant for license as insur¬ 
ance agent shall be a person of good 
moral character does not prevent a 
corporation from acting as such 
agent if it acts through natural per¬ 
sons who themselves possess the 
character and other quallflcatlons 
necessary to entitle them to a li¬ 
cense.—^Rogers v. Ramey, 248 S.W. 
254, 198 Ky. 188. 

51. Tex.—^Reagan v. Guardian Life 
Ins. Co., 166 S.W.2d 909, 913, 140 
Tex. 105, affirming Guardian Life 
Ins. Co. V. Reagan, Clv.App., 155 
S.W.2d 960. 

Oommunicalilon by general public 
'These statutes clearly give the 
members of the general public the 
right to make complaint to the Board 
of Insurance Commissioners, and the 
right to communicate with such 
Board touching the matters under 
consideration, just as such persons 


would have the right to communi¬ 
cate with a court.”—^Reagan v. 
Guardian Life Ins. Co., supra. 

2S. Tex.—^Reagan v. Guardian Life 
Ins. Co., supra. 

EhiffLolenoy of evidence 

<1) On review of a determination 
of application for renewal of bro¬ 
ker’s license, evidence sustained find¬ 
ing that applicant offered to pay 
state taxicab license fee as induce¬ 
ment for placing Insurance with him. 
—Nial V. Pink, 14 N.T.S.2d 722, 268 
App.Dlv. 767. 

(2) Evidence warranted flndlng 
that applicant for renewal of agent’s 
license had failed properly to ac¬ 
count for premiums collected on In¬ 
surance sold, and that In the opera¬ 
tion of his business he had ap¬ 
pointed an unlicensed person as so¬ 
licitor In violation of statute under 
which license was Issued.—^Pinkston 

V. Board of Ins. Com’rs of Texas, 
Tex.Clv.App.. 166 S.W.2d 626. 

23. U.S.—^National Surety Co. v. 
Page, C.C.A.Va., 58 P.2d 146, re¬ 
hearing denied 59 F.2d 870. 

N:T.—^New Jersey Fidelity & Plate 
Glass Ins. Co. v. Van Schalck, 259 
N.T.S. 108, 286 App.Dlv. 223, af¬ 
firmed 186 N.E. 721. 261 N.T. 521. 
Tex.—^Franklin Fire Ins. Co. v. Hall, 
247 S.W. 822, 112 Tex. 332. 

W. Va.—State v. Bond, 122 S.B. 689, 

96 WVn 19^ 

32 C.J. p 1000 notes 88, 84. 

Adversaness to public interest 
Under statute providing that state 
treasurer may revoke license of In¬ 
surance agent on satisfactory proof 
that agent has been guilty of such 
"Improper or Illegal conduct” as to 
render him unfit to carry on the busi¬ 
ness or to make his continuance 
therein detrimental to the public in¬ 
terest "It Is not alone sufficient to 
show Improper or even illegal con¬ 
duct but . . . one or the other 
. . . (must) be of such degree as 
to render the agent unfit or his activ¬ 
ities adverse to public interest.”— 
Knott V. State ex rel. Hanks, 192 So. 
472, 474. 140 Fla. 713. 

Bebate 

Giving or selling stock as induce¬ 
ment to Insurance, contrary to stat- [ 
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[ ute, held not ground for canceling 11- 
I cense under another statute author¬ 
izing cancellation on evidence of "re¬ 
bate.”—State V. Loucks, 228 P. 682, 
634. 82 Wyo. 26. 

’’Control” of insnraaoe business 
Under statutes relating to licens¬ 
ing of local recording agents to write 
insurance, such an agent Is not pro¬ 
hibited from writing Insurance for 
his relatives In excess of the stat¬ 
utory seventy-five per cent limit 
of his volume of business unless he 
exercises some power of control over 
the placing of their Insurance busi¬ 
ness, “control” meaning to exercise 
restraint or deciding influence over, 
to dominate; and, where such agent 
did not exercise control over insur¬ 
ance business which he wrote for 
his brothers and sisters, but such 
business came to him voluntarily on 
their part, such business was not 
"controlled” by him within statute, 
and order of board of insurance 
commissioners canceling his license 
was properly set aside.—^Board of 
Ins. Com’rs v. Duncan, Tex.ClvA.pp., 
174 8.W.2d 326, error refused. 
Bemedy not exclusive 
Remedy provided by statute pro- 
lilbltlng Insurance companies and 
agents from paying commissions to 
unlicensed persons, aiid authorizing 
revocation of license of company or 
agent for violation of the statute. 
Is not exclusive, but Is an addition¬ 
al power which In nowise la in dero¬ 
gation of powers of Insurance com¬ 
missioner or attorney general to deal 
with such situation which sucfii offi¬ 
cers may have aside from the stat¬ 
ute,—Williams V. General ^Insurors, 
7 So.2d 876, 193 Miss. 276, overruling 
suggestion of error 6 So.2d 922. 

2A Okl.—^Fisher v. State Ins. Board, 
281 P. 800. 139 Okl. 92. 

Phrase ”or other bad praotioes” 
held too Indefinite and uncertain to 
constitute basis of revocation.—^Fish¬ 
er V. State Ins. Board, supra. 

26. Kan.—^Murphy v. Hobbs* 38 P- 
2d 135, 139 Kan. 799. 

W.Va—State v. Bond, 122 S.B. 689 l, 
96 W.Va, 193. 

“The relator had some rights un¬ 
der the license. Though it may he 
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class and equal expectation of life also provides for 
the forfeiture of the agent’s license does not render 
the act void as prescribing a punishment dispropor¬ 
tionate to the offense.^® However, the license of an 
authorized agent representing a company authorized 
to do business in the state cannot be revoked be¬ 
cause he divided commissions with a nonresident 
agent who placed with him insurance on property 
situated in the state.27 

The duties of the insurance officer in revoking 
licenses have been said to be purely administra¬ 
tive,so that his findings are conclusive and cannot 
be interfered with by the court unless his action is 
shown to be arbitrary, corrupt, oppressive, preju¬ 
dicial, or in excess of authority and, where his 
ruling of revocation is supported by substantial evi¬ 
dence, it will not be disturbed through certiorari or 
other legal process.^® 

Proceedings for revocation, A proceeding to re¬ 
voke the license of an insurance agent has been 
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said to be, strictly speaking, neither a criminal nor 
a civil action,3i but an anomalous proceeding, penal 
in its nature;®- and a board intrusted by statute 
with power to grant and cancel such licenses has 
been said to constitute a quasi-judicial body.®® An 
agent or broker is entitled to notice and a hearing, 
or a reasonable opportunity to defend, on the ques¬ 
tion whether or not his license shall be revoked,®^ 
and a statute authorizing revocation at any time by 
the insurance commissioner in his discretion, with¬ 
out making any provision for notice or hearing, is 
invalid.®® Under at least one statute, the state offi¬ 
cer investigating a charge against an agent cannot 
grant a rehearing after having disposed of the mat¬ 
ter in the agent’s favor.®® 

Findings of a violation of law relied on as ground 
for canceling a license have been required to state 
the exact act or acts which constitute the viola¬ 
tion;®** but the use, in a finding, of the precise 
words of the statute may not be required.®® 


granted that it was not property, it 
was nevertheless of value to him 
and could not be arbitrarily taken 
from him any more than his real or 
personal property could be so taken.** 
—State V. Loucks, 222 P. 37, 39, 30 
Wyo. 485. 

gliLdIng as to tmstwoztldAess asid 

dUlgeaLee 

A statute authorizing the insur¬ 
ance commission **to revoke a certifi¬ 
cate or license of such agent when¬ 
ever upon investigation after due no¬ 
tice and trial he is satisfied that 
such agent is guilty of a violation of 
the insurance laws, or is incompetent 
or untrustworthy, is not in contra¬ 
vention of the federal or state Con¬ 
stitutions*’ and *'does not give the 
insurance commissioner arbitrary 
power to revoke** such certificate.— 
State V. Bond. 122 S.B. 539. 96 W.Va. 
193. 

Mlnxs to deflae ‘'good oaiue” 

Act authorizing Insurance commis¬ 
sioner to revoke insurance solici¬ 
tors* certificates **for good cause 
shown** held not invalid as arbitrary 
and capricious in not defining **good 
cause.** where, considering the act 
■“as a whole, it is manifest that it 
contemplates a case where it is made 
to appear that the licensee is unfit 
to pursue that vocation or is a per¬ 
son of bad moral character.**—Rich¬ 
ardson V. Reese, 67 S.W.2d 797, 798. 
165 Texm. 661. 

'^XxnpiQper or Illegal coadnot” 

The statute providing that the 
state treasurer may revoke license 
of insurance agent on satisfactory 
proof that agent has been guilty of 
such '“improper or illegal conduct** 
as to render Mm unfit to carry on 
the business or to make its contin- 
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uance therein detrimental to the 
public interest is not invalid on the 
ground that it permits the commis¬ 
sioner, in revoking a license of an 
insurance agent, to do so on whim 
or caprice, and invests the commis¬ 
sioner with arbitrary power.—Knott 
V. State ex rel. Hanks. 192 So. 472, 
474, 140 Fla. 713, 

Bffeot of provisloxi. for review by cer^ 
tlorarL 

Provisions in acts authorizing re¬ 
view by certiorari of acts of direc¬ 
tor of insurance in revoking or refus¬ 
ing to renew a license were insuffi¬ 
cient to validate acts if they other¬ 
wise constituted an invalid delegra- 
tlon of legislative function.—Chica- 
goland Agencies v. Palmer, 2 KE.2d 
910, 364 IIL 13. 

26. Ill.—People V. Hartford Life 
Ins. Co., 96 N.EL 1049, 252 HI. 
398, 37 L.R.A..N.S.. 778. 

27. Kan,—Maxwell v. Church, 63 P- 
738, 62 Kan. 487. 

28. Kan.—^Murphy v. Hobbs, 33 P.2d 
135, 139 Kan. 799. 

29. Kan.—^Murphy v. Hobbs, supra. 
Action, to restrain cancellation 

Where the insurance commission¬ 
er in excess of his authority threat¬ 
ens to revoke the license of an agent, 
the only remedy of the agent is by 
action to restrain cancellation of the 
license.—Phillips v. Fishback, 146 
P. 181, 84 Wash. 124. 

30. W.Va.—Reed v. Lawson, 158 S. 
E. 911, 109 W.Va. 288. 

31. U.S.—National Surety Co. v. 
Page, C.C.AVa., 58 P.2d 145, 14S, 
rehearing denied 59 F.2d 370. 

32. U.S.—^National Surety Co. v. 
Page, supra. 


Pnblio interest 

“It is . . . prosecuted, not for 

the benefit of an individual, but in 
the interest of the public.**—Nation¬ 
al Surety Co. v. Page, supra. 

33- Tex.—Reagan v. Guardian Life 
Ins. Co.. 166 S.W.2d 909, 140 Tex. 
105, affirming Guardian Life Ins. 
Co, V. Reagan, Civ.App., 155 S.W. 
2d 950. 

34. N.Y.—People v. Kelsey. 113 N.Y. 
S, S36, 129 App.Div, 399. 

Tenn.—Richardson v. Reese, 67 S-W. 

2d 797, 165 Tenn. 661. 

WTyo.—State v. Loucks, 222 P. 37, 80 
Wyo. 485. 

Evldenoe held snfflefent to Justify 
revocation. 

N.Y.—Leterman v. Pink, 291 N.T.S. 
249, 249 App.Div. 164, reargument 
and motion denied Ebenstein v. 
Pink, 292 N.Y.S. 961, 249 App.Div. 
730, affirmed 11 N.E.2d TSl, 275 
N.Y. 613—^New Jersey Fidelity & 
Plate Glass Ins. Co. v. Van Schaick, 
259 N.Y.S. 108, 236 App.Div. 223, 
affirmed 1S5 N.B. 721, 261 N.Y. 521. 
W.Va.—^Reed v. Lawson, 153 S.E. 911, 
109 W.Va. 2S8. 

Evidence h^d insufficient to Justi¬ 
fy revocation. 

N.Y.—Goldman v. Ptnk. 1 N.Y.S.2d 
562. 258 App.Div. 862. 

Tex.—^Board of Ins. Com*rs v. Dun¬ 
can. Civ.App., 174 S.W.2d 826, er¬ 
ror refused. 

35. Ga.—^Riley v. Wright, 107 S.E. 
857, 151 Ga. 609. 

36. Ariz.—Johnson v. Betts, ISS P. 
271, 21 Ariz. 365. 

37. N.Y.—Goldman v. Pink. 1 N.Y.S. 
2d 562, 253 App.Div. 862. 

38. N.Y.—^Leterman v. Pink, 291 N. 
y.S. 249, 249 App.Div. 164, rear- 
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(3) Suspension 

Suspension of an agent or broker, or of his license, 
must be In conformity with statutory requirements, such 
as the requirement of notice and opportunity to be 
heard. 

Suspension of an agent or broker, or of his li¬ 
cense, must be made in conformity with the govern¬ 
ing statute.89 Thus the giving of notice, and an 
opportunity to be heard, to the agent and the com¬ 
pany or companies interested may be required,^0 as 
may the service on the agent of a copy of the charg¬ 
es against him.^l 

c. Certificate of Registration 
The state may require insurance agents to obtain 
certiticatea of registration, and may enact laws for the 
suspension or revocation of such certificates for cause. 


Under its police power, the state may require 
insurance agents to obtain certificates of registra- 
tion,42 and may enact laws for the suspension or 
revocation of such certificates for cause.^® 

d. License Fees and Taxes 

The state may Impose a license fee or a tax on In- 
surance agents and brokers doing business therein, and 
a municipal corporation in which the business is transact¬ 
ed may likewise do so in some cases. 

A license fee or a tax may be imposed by the state 
on insurance agents and brokers doing business 
therein and, under charter or authorized ordi¬ 
nance, a license fee or a tax may be imposed by 
a municipal corporation in which the business is 
transacted but a municipality cannot impose a 


gument and motion denied Eben- 
stein V. Pink, 292 N.T.S. 961, 249 
App.Div. 730, affirmed 11 N.B.2d 
781. 275 N.Y. 613. 

39. XnveatlgatloiL, positive proof 
Suspension is not authorized until 

investigation Is concluded and in¬ 
surance commissioner has reached 
definite conclusion that agent • is 
guilty of charges against him, which 
conclusion must be based on positive 
proof secured on full and complete 
investigation, and cannot rest on 
partial Inquiry or inconclusive cir¬ 
cumstantial evidence.—State ex rel. 
Kennedy v. ICnott, 166 So. 835, 123 
Fla. 295. 

Ssvlew 

The Insurance Law confers direct 
authority on the appellate division, 
not special term, to review insur¬ 
ance superintendent's action in sus¬ 
pending insurance broker’s license 
on ground of his violation of law or 
fraudulent practices.—^Zdrojeskl v. 
Dlneen, 49 N.Y.S.2d 92. 

40. Fla.—State ex reL Kexmedy v. 
Knott. 166 So. 835, 123 Fla. 296. 

41. Fla.—State ex rel. Kennedy v. 
Knott, supra. 

42. Va.—Story v. Commonwealth, 9 
S.E.2d 344, 175 Va! 615. 

43. Va.—Story v. Commonwealth, 
supra. 

3fl[lsappzopxlatlon of prexnlnm 

Agent unable to meet obligations to 
Insurer because of Insured's default 
in premium payment is not guilty of 
breach of trust or misappropriation 
of premium requiring suspension of 
his certificate of registration under 
statute providing for suspension on 
that ground.—Commonwealth v. 
Sharp, 156 S.E. 570, 165 Va. 714. 

Evidence held soffioient to sup¬ 
port conclusion that certificates 
should be revoked, and insufficient 
to overcome constitutional presump¬ 
tion that decision was Just, reason¬ 
able, and correct.—Story v. Common¬ 
wealth. 9 S.E.2d 844, 176 Va. 616. 


Evidence held Insnffioient to war¬ 
rant suspension of agency certificate 
issued to Insurance agent for misap¬ 
propriation of premiums.—Common¬ 
wealth V. Sharp^ 166 S.B. 670, 166 Va. 
714. 

Bight of Insureir to appeal from ois 
der 

Insurer was “party aggrrieved" by 
commission's order refusing to sus¬ 
pend registration certificate of in¬ 
surer's agent, and could appeal there¬ 
from, under statute permitting ap¬ 
peal by such party.—Commonwealth 
V. Sharp, supra. 

44. Miss.—Cole V. American Surety 
Co., 44 So. 771, 90 Miss. 782. 

32 C.J. p 1000 note 91. 

Statute held constitutional 
Ga—Brannan v. Harrison, 158 S.B. 
319, 172 Ga 669, appeal dismissed 
62 S.Ct 28, 284 TJ.S. 679, 76 L.Ed. 
602, and followed 164 S.B. 760, 174 
Ga 907, appeal dismissed 63 S.Ct. 
22, 287 U.S. 666, 77 L.Ed. 498. 

Eatuxe of fees imposed 

“The fees provided for . . . 
[Imposed upon insurance agents for 
carrying on business] are in no prop¬ 
er sense a tax on the business con¬ 
ducted by insurance agents, but are 
Imposed by virtue of the police pow¬ 
er upon persons engaged therein to 
defray the necessary cost of regula¬ 
tion.”—^Bx parte Carlson, 262 P. 792, 
794, 87 Cal.App. 684. 

Zndusttlal insurance agents were 
held not subject to such a license 
tax, where another statute provided 
that “the business of industrial life 
Insurance shall not be affected by 
any legislation unless such insurance 
is expressly referred to.”—^Hoover v. 
Pate, 132 S.B. 763, 764, 162 Ga. 206, 
followed in Slater v. Pate, 132 S.E. 
764, 162 Ga. 208. 

Fee for oertilloate 

The license or certificate of au¬ 
thority required of Insurance agents 
under Texas Rev.St.1911 art 4960 is 
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not a certificate of “any fact or facts 
contained in the papers, documents, 
or records” of the office of the com¬ 
missioner of insurance and banking, 
referred to in art 3883; hence, under 
art 3834, authorizing the commission¬ 
er to charge fifty cents “for each 
certificate not otherwise provided 
for,” the commissioner is not au¬ 
thorized to collect a fee of fifty cents 
for such license or certificate, the 
fees mentioned in art 3834 applying 
only to those certificates authorized 
in art 3833.—^Franklin Fire Ins. Co. v. 
Hall. 247 S.W. 822, 112 Tex 332. 

45. Ohio.—Stredelman v. City of 

Cincinnati, 176 N.B. 216, 123 Ohio 

St. 542, affirming 176 N.E. 680, 38 

Ohio App. 539. 

82 C.J. p 1000 note 92. 

Broker also agent for foreign iiu 
Burers 

Ordinance levying occupational tax 
on Insurance business was held ap¬ 
plicable to Insurance broker also 
acting as agent of foreign insur¬ 
ers, although such Insurers have paid 
the taxes levied on their privilege of 
doing business in the state and have 
paid their license fee on account of 
his acting as their agent.—Stredel¬ 
man V. City of Cincinnati, 176 N.E 
216, 123 Ohio St 542, affirming 176 
K.B. 680, 88 Ohio App. 689. 

Persons not within charter power 

(1) Under charter authority to tax, 
license, and regulate brokers, a mu¬ 
nicipal corporation cannot impose a 
license tax on Insurance agents rep- 
r,esentlng companies engaged in the 
insurance business.—^McKinney v. 
City of Alton, 41 Ill.App. 608. 

(2) Charter authority to “license, 
tax and regulate auctioneers, ped¬ 
dlers . . . bankers, dealers in 
money, warrants, notes, and other 
evidences of indebtedness, and works 
of all kinds “does not apply to and 
describe agents or Insurance bro¬ 
kers.”—State V. Smith, 81 Iowa 493, 
496. 
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license tax on the agent of a foreign company that 
has paid state taxes declared by statute to be in lieu 
of all other taxes,or on the agent of a foreign 
company that has paid the city an annual license tax 
which is declared by statute to be in full for, and in 
lieu of, all taxes and licenses which the city is au¬ 
thorized to impose on such companies or their 
agents for any one year>7 An ordinance imposing 
a license tax only on agents representing compa¬ 
nies located outside the city has been held invalid 
as unreasonable.^^ 

A company liable for a tax cannot defend on the 
ground that it is not enforced against others.^® 

A general agent of an insurance company, within 
a statute taxing insurance agents, is one who rep¬ 
resents any insurance company in the state, or who 
exercises general supervision over the business of 
the company, or over local agents in the state.®® 
An agent of an association that has no capital stock, 
but insures the lives of its members under the as¬ 
sessment plan, is subject to a tax on agents of in¬ 
surance companies, notwithstanding he is the em¬ 
ployee of the association and does not represent any 
other company.®! Whether an insurance agent is 
engaged in his own business or is a part of the or¬ 
ganization of his principal, so as to exempt the 
agent from a municipal tax on the ground that his 
principal pays a state-tax, is a question of fact.®2 

An insurance agent employed by one company to 
represent it in soliciting applications for insurance, 
with authority to write and to issue policies, is not a 
broker within an ordinance requiring brokers to pay 
a license fee.®^ Under a statutory provision for a 
license tax on each agent of a company transacting 


business in the state, the tax may be enforced as 
against each such agent,®** and a company taxed by 
ordinance for each agency must pay not only on its 
regular established agency, but on an independent 
agent not connected with such agency;®® and an 
agent or broker may be required to pay a specified 
amount for each company that he represents.®® A 
broker licensed to procure policies from unauthor¬ 
ized companies is entitled to credit for premiums 
returned, regardless of the calendar year in which 
they were paid, in determining the amount of the 
percentage tax on premiums received by him.®" 

e. Effect of Noncompliance with Eegolations 

Failure of an agent or a broker to procure a license 
does not Invalidate a policy placed by him; but under 
most authorities he cannot recover compensation for 
business transacted while unlicensed. 

The fact that an agent or broker who negotiates 
a policy has no license or certificate of authority 
does not invalidate the policy or constitute a de¬ 
fense to its enforcement,®® especially where insur¬ 
er received and kept the premium;®® and, if an 
agent fails to procure renewals of his license and 
continues to act for the company, and the company 
continues to recognize his agency, it is bound by his 
acts in dealing with its policyholders after his li¬ 
cense has e.xpired;®® nor is the agent’s failure to 
comply with the statute any defense to him or his 
bondsmen in an action brought against him by his 
company,®! unless it was the statutory' duty of the 
company to see that the agent was licensed.®^ 
Where the license has been imposed merely for rev¬ 
enue, a contract made on behalf of a company by 
its adjusting agent is not void for failure to pay the 
license fee.®® 


46. Okl.—^New York Life Ins. Co. v. 
Comanche, 162 P. 466, 62 Okl. 247. 

47. Mo.—Klansas City v. Oppenhelm- 
er, 75 S.W. 174, 100 Mo.App. 627. 

48. Ky.—Slmrall v. City of Coving¬ 
ton. 14 S-TV. 869. 90 Ky. 444. 12 
Ky.L. 404, 29 Am.S.R. 39S, 9 L. 
H.A. 556. 

49. Ga.—Washington Nat. Ins. Co. v. 
Mayor, etc., of Savannah, 26 S.E.2d 
359. 196 Ga. 126. 

60. Tex.—Eichlitz v. State, 46 S.W. 
643, 39 Tex.Cr. 486. 

51. Ga.—Mutual Reserve Fund Life 
Ass'n V. Augusta City Council, 35 
S.B. 71, 109 Ga. 73. 

52. Ohio.—Stredelman v. City of 
Cincinnati, 176 N.B. 580, 38 Ohio 
App. 639, affirmed 176 N.B, 215, 
123 Ohio St. 542. 

SvldexLoe was held to show that 
insurance agent seeking to avoid 
occupation tax was engaged in busi¬ 
ness of his own within terms of ordi¬ 


nance providing for tax.—Stredel¬ 
man V. City of Cincinnati, supra. 

53. Colo.—Bernhelmer v. Leadville, 
24 P. 382, 14 Colo. 518. 

64. N.Y.—New York City Fire Dept. 
V. Stanton, 61 N.Y.S. 242, 2S App. 
Div. 334. 

82 C.J. p 1000 note 98. 

55. Ga.—^\"ashingrton Nat. Ins. Co. v. 
Mayor, etc., of Savannah, 26 S.E. 
2d 359, 196 Ga. 126. 

56. Ky.—Simrall v. City of Coving¬ 
ton. 14 S.W. 369. 90 Ky. 444, 12 Ky. 
L. 404, 29 Am.S.R. 398, 9 L.R.A. 
556. 

32 C.J. p 1000 note 99. 

57. Cal.—^People v. Merrill, 140 P. 
1075, 24 Cal.App. 206. 

58. Ark.—^Fireman's Fund Ins. Co. 
V. Leftwlch, 90 S.W.2d 497, 192 
Ark. 159. 

Cal.—^Marderosian v. National Casu¬ 
alty Co., 273 P. 1098, 96 Cal.App. 
295. 


Mo.—Gosnell v. Camden Fire Ins. 
Ass’n of Camden, N. J., App., 109 
S.W.2d 59. 

Pa.—Slater v. General Casualty Co. 
v. America, 25 A.2d 697, 344 Pa. 
410. 

32 C.J. p 1000 note 2. 

BeasoxL for role 

The statute must be construed to 
protect policyholders, and not to 
defeat their rights.—Coverdill v. 
Northern Ins. Co. of New York, 220 
N.W. 758. 248 Mich. 395. 

59. Mich.—Coverdill v. Northern 
Ins. Co. of New York, supra, 
ea Neb.—Hunt v. State Ins. Co., 113 
N.W. 807, SO Neb. 33. 

61. U.S.—U. S. Life Ins. Co. v. 
Adams. C.C.Ind., 28 F.Cas.No.16,792, 
7 Biss. 30. 

82 C.J. p 1001 note 4. 

62. Pa.—^Mutual Ben. Life Ins. Co. 
V. Bales. 92 Pa. 362. 

63. Ga.—Strother v. Mutual Ben. 
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A- note given to an unlicensed agent for the first 
premium is not enforceable by him and the same 
is true where the agent had not paid his privilege 
tax, and the statute invalidates his contracts.®® 

Although there is authority to the contrary,®® 
ordinarily, an agent or broker who transacts busi¬ 
ness in violation of a statute requiring a license 
cannot recover compensation for such business,®*^ 
even though he subsequently complies with the 
law.®® However, an unlicensed person has been 
held not precluded from recovering a commission 
where he secured a license by the time the contract 
was performed,®® and a broker may become enti¬ 
tled to commissions where the policies placed by him 
while unlicensed are renewed through him after he 
obtains a license.^® Also, a broker who secures in¬ 
surance while licensed cannot be deprived of the 
commission because his license expires before the 


expiration date of the policy,*^! and, under a stat¬ 
ute so permitting, the agent of one company may 
receive commissions from the agent of another com¬ 
pany, regardless of license requirements.*^® One 
transacting insurance business without paying the 
required privilege tax has been held unable to re¬ 
cover on the contract.*^® 

f. Personal Liability Where Insurer Is Not Au¬ 
thorized to Do Business 

Personal liability may be Imposed by statute on an 
agent acting for a foreign company not entitled to do 
business In the state, on risks written by that company 
through him. 

The state may impose on an agent acting for a 
foreign company that has not complied with statu¬ 
tory regulations, so as to be entitled to do business 
in the state, personal liability on risks written by 
that company through him.^^ The agent may be lia- 


Health & Accident Ass*n, 176 S.K 
84. 49 Ga.App. 811. 

Bdeaee 

Ga.—Strother v. Mutual Ben. Health 
& Accident Ass'n, supra. 

64. Ind.—^HofCman v. Banks. 41 Ind. 

1 . 

65. Miss.—White v. Post, 45 So. 366, 
91 Miss. 685. 

66 . Mo.—Frltschle v. New Amster¬ 
dam Casualty Co.. 238 S.W. 860, 
853. 209 Mo.App. 337. 

Breach of contract of employment 
Failure of one contracting to work 
for insurance company to procure li¬ 
cense did not preclude action by 
him for breach of such contract.— 
Brunson v. Bankers' Nat. Life Ins. 
Co.. 138 S.B. 522, 140 S.C. 31. 

67. Cal.—Carrier & Braddock v, S. 
W. Straus & Co., 2 P.2d 811, 218 
Cal. 608. 

Fla.—^Harry F. Fromme & Co. v. 
Boardman-Frazee Realty Co., 123 
So. 670, 98 Fla. 151, followed in 
Hardaway v. George R. Fuller Co., 
138 So. 502, 103 Fla. 901. 

Ill.—Bicek V. Royall, 30 N.E.2d 747. 
307 111.APP. 504. 

Mass.—^Howard v. Bean, 175 N.E. 

295, 275 Mass. 115. 

Tex.—Stone v. Sterling Mut. Life 
Ins. Co.. Civ.App., 127 S.W.2d 
845—^Employers Casualty Co. v. 
Mitchell, Gartner & Walton, Civ. 
App., 84 S,W.2d 862—^American 
Const. Co. V. Kraft, Civ.App., 264 
S.W. 636. 

32 C.J. p 1001 note 8. 

Illegality of agreement to divide 
oommissions; estoppel 
(1) Where party to an agreement 
for the division of Insurance com¬ 
missions was not licensed either at 
such time or thereafter, he could not 
legally solicit Insurance or receive 
commissions therefbr, and neither 


he nor his assignees could enforce 
such contract; and the contract be¬ 
ing illegal, party promising to di¬ 
vide commissions was not estopped 
to deny its validity because he ac¬ 
cepted receipts in payment of part 
of commissions in name of corpo¬ 
ration to conceal illegality of the 
transaction.—Fewel & Dawes v. 
Pratt, 109 P.2d 860, 17 Cal.2d 85. pri¬ 
or opinions, App., 103 P.2d 209 and 
101 P,2d 94. 

(2) Under statutes In effect pre¬ 
venting division of premiums with 
one not a licensed agent, where auto¬ 
mobile dealer which was not licensed 
Insurance agent caused insurance on 
automobile sold by it to be procured 
through Insurance agency which 
agreed to divide commissions on in¬ 
surance solicited by dealer in viola¬ 
tion of statutes, both parties were 
in pari delicto with respect to such 
Insurance, and neither the dealer nor 
agency could enforce claims un¬ 
der agreement to divide commissions, 
but court would leave the parties 
where it found them.—^Black Motor 
Co. V. Baughnoau & Datron Ins. Agen¬ 
cy. 160 S.W.2d 888, 290 Ky. 163. 

Bexvloes hM not within statute 

(1) Services rendered by attorneys 
in introducing insurance agent to 
prospective customer were held not 
exclusively within insurance agent's 
business, so as to preclude recovery 
for services on ground of failure 
to comply with requirements as to 
agents.—Manhattan Life Ins. Co. v. 
Boykin, 158 S.E. 449, 48 Ga.App. 
146. 

(2) Where company did not nego¬ 
tiate insurance or act as an Insur¬ 
ance agent, but only furnished t^e 
means by which others were able to 
do so, there was no violation of the 
statute defining an insurance agent 
so as to preclude recovery of com¬ 
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missions for the sale of Insurance. 
—^Bundy V. Liberty Life Ins. Co., 95 
P.2d 650, 150 Kan. 658. 

68. Pa—Golder v. Rabinowltz, 190 
A. 407, 125 PaSuper. 573. 

69. Cal.—Fewel & Dawes v. Pratt. 
109 P.2d 650, 17 Cal.2d 85, prior 
opinions. App., 103 P.2d 209 and 
101 P.2d 94. 

70. Md.—Goldsmith v. U. S. Fidelity 
& Guaranty Co., 116 A. 852, 140 Md. 
67. 

71. Tex—Coleman & Co. v. Cox, Civ. 
App., 289 S.W. 1026. 

72. CaL—Western States Acceptance 
Corporation v. Frank D. Tuttle, 
Inc., 290 P. 674, 210 Cal. 51. 

73. Tenn.—^R. M. Condra & Co. v. 
Sloan, Irvine & Sloan, 122 S.W. 
2d 440, 173 Tenn. 686. 

74. Miss.—Wilkinson v. Goza, 145 
So. 91, 166 Miss. 38. 

N.D.—^Bekken v. Equitable Life As- 
sur. Soc. of U. S., 293 N.W. 200, 
210, 70 N.D. 122, citing Corpus Jtu 
zis. 

W.Va—Gates v. Justice, 148 S.B. 
197, 198, 107 W.Va 831. citing 
Corpus Juria 
32 C.J. p 1001 note 11. 

Statute held not invalid 

Miss.—Wilkinson v. Goza, 145 So. 

91, 166 Miss. 88. 

Penal statute 

An agent has been held not per¬ 
sonally liable where the statute 
makes it a penal offense for ^ agent 
to place insurance in a foreign com¬ 
pany without first obtaining a copy 
of a certificate authorizing it to do 
business in the state.—Jones v. Horn, 
78 S.W. 638, 104 Mo.App. 706. 
Ownership of personalty and realty 
separattfy insured 
Fact that Insured, owning house¬ 
hold goods and furniture covered by 
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ble, even though he did not know that the company 
was not authorized to do business in the state,*® 
and, it has been held, even though the person in¬ 
sured knew that the company was unauthorized;*® 
but as to the latter point there are cases to the con- 
trary.^*^ The agent is liable, even though the con¬ 
tract of insurance was not made in the state 
and he has been held liable, even though the insured 
property was located outside of the state;"® but 
there is authority to the contrary.®® The agent is 
not liable where the company’s license is revoked 
after the issuance of the policy.®^ 

To subject a person to personal liabilit}' because 
of his acting for an unauthorized foreign company, 
it is not essential that he be the company’s appoint¬ 
ed representative,or that he be a duly licensed 
insurance agent;®® liability is imposed, not only on 
a general agent of the company, but also on any 
person who acts for it in the particular transac¬ 
tion,®^ although he places the insurance at insured’s 
request.®® 

Under such statutes, the agent has been said to 
become liable on the policy or contract of insurance 
to the same extent as the company,®® and to be en¬ 


titled to any defense available to the company,®* 
except that of insured’s failure to file formal proof 
of loss.®® While the liability of the agent has been 
regarded as statutory and not on the policy,®® the 
liability of the agent cannot be enforced by insured 
unless the latter has complied with conditions sub¬ 
sequent or promissory warranties contained in the 
policy,®® and it has been held that a provision of 
the policy that all claims thereunder shall be void 
unless prosecuted within a prescribed time after 
loss is applicable to an action to enforce the agent’s 
liability.®! although conditions of the policy as to 
proofs of loss are not applicable in an action against 
the agent.®2 

In the absence of statutory provision to the con¬ 
trary’, the agent’s liability is not conditioned on the 
exhaustion of insured’s remedies against insurer or 
the* previous bringing of an action against it.®® 

The action against the agent may be prosecuted 
by insured in his own name instead of in the name 
of the state.®-^ It is a civil action arising out of a 
violation of the statute,®® and is not an action on 
the contract, although the terms of the contract are 
necessarily influential in determining the amount. 


fire policy distinct from policy cov¬ 
ering building, was not fee-simple 
owner of lot on which it stood would 
not defeat her recovery from agents 
soliciting policies for loss of per¬ 
sonalty.—Fraser v. Rogers. Tex.Civ. 
App., 56 S.W.2d 911. 

Personal presence in state 

Where officers of an insurance com¬ 
pany, incorporated in another state 
and not authorized to do business in 
West Virginia, procured the solicita¬ 
tion of membership in West Vir¬ 
ginia, executed a death certificate 
for a West Virginia resident, and 
caused it to be delivered and the 
contract to be consummated within 
West Virginia, the post-office depart¬ 
ment, in delivering the contract, was 
officers’ agent, and even though they 
were never personally within West 
VlrginlcL, officers were within the 
terms of West Virginia statute mak¬ 
ing them personally liable on con¬ 
tracts made by or through them for, 
or in behalf of, the company.—Kar- 
valsky v. Becker, 29 N.E.2d 560, 217 
Ind. 524, 131 AL.R. 1074. 

**Frocnzliig” and. **80lioitiiig** isisur- 
azLce distinguished 
Statutory licensee “procuring” fire 
insurance in foreign companies was 
held not subject to statutory liabil¬ 
ity of one who shall “solicit or place’* 
such insurance; agent ^procuring” 
uncountersigned fire insurance poli¬ 
cies under statute was held not with¬ 
in statutory liability of agent “so¬ 
liciting or placing” uncountersigned 
policies; agent authorized to procure, 
.but not to place, insurance was held 


not liable for alleged breach of con -1 i 
tract when insurer refused to issue 
policy.—Ferm v. L’Activite Insur- ^ 
ance & Reinsurance Co., 229 X.W. 
77. 201 WMs. 273. ^ 

76. Ky.—Simons v. Vaughn, 176 S. 
W. 995, 165 Ky. 167. 

76. Tenn.—Wool wine v. Mason, 157 j 
S.W. 6S2, 128 Tenn. 35. 

77. Ky.—Vertrees v. Head. 127 S. ^ 
W. 523, ISS Ky. S3. 

Minn.—^Webster v. Ferguson, 102 X. 
W. 213. 94 Minn. S6. 

78. Pa.—^Bartlett v. Rothschild, 63 , 
A, 1030. 214 Pa. 421. 

79. W’is.—Cordy v. Northern Secur¬ 
ity Co., 1S7 N.W. 663, 177 Wis. 68. 

sa U.S.—Rothschild v. Adler-W^ein- 
berger S.S. Co., Pa.. ISO F. 866, 65 
C.C.A 350, reversing, C.C., 123 F. 
145. 

81. Tex.—^Hudson v. Compere, 61 S. 
W. 389, 94 Tex. 449. I 

88. Minn.— Webster v. Ferguson, 102 
213. 94 Minn. 86. 

32 C.J. p 1001 notes 21. 22. 

86. Wis.—Cordy v. Northern Secur¬ 
ity Co., 187 N.W, 663, 177 Wis. 68. 

84. Ala.— Barnett v. Matthews, 77 
So. 965. 16 Ala.App. 385. 

32 CJ. P 1001 note 21. 

83. W.Va,—Gates v. Justice, 148 S. 

E. 197, 107 W.Va. 331. 

Wis.—Case v, Meany, 161 N.W. 363» 
165 W^is. 143. 


86 . Okl.—W’inston-Norrls Co. v. 
King, 249 P. 819, 119 Okl. 109. 

87. Tex.—Fraser v. Rogers, Civ. 
App., 56 S.W.2d 911. 

88 . Tenn.—Citizens’ Bank & Trust 
Co. V. Scott & Sanders, 72 S.W*.2d 
1064, IS Tenn.App. S9. 

89. Ind.—Karvalsky v. Becker, 29 N. 
E.2d 560, 217 Ind. 524, 131 A.L..R. 
1074. 

Tenn.—Citizens' Bank & Trust Co. v. 
Scott & Sanders, 72 S.'W.2d 1064, IS 
Tenn.App. 89. 

32 C.J. p 1001 note 24. 

90. Tenn.—Citizens' Bank & Trust 
Co. V. Scott & Sanders, supra. 

32 C.J. p 1001 note 24. 

91. U.S.—Rothschild v. Adler-Wein- 
berger S.S. Co., Pa., 130 F. 866, 65 

I C.C.A- 350. reversing, C.C., 123 F. 
145. 

Okl.—^Winston-Norris Co. v. King, 249 
P. 319, 119 Okl. 109. 

98. Okl.—King v. Winston-Norris 
j Co., 2S1 P. 955, 139 Okl. 277. 
Tenn.—Citizens* Bank & Trust Co. 
V. Scott & Sanders, 72 S.W.2d 1064, 
18 Tenn.App. S9. 

32 C.J. p 1001 note 25. 

93. Ind.—^Karvalsky v. Becker, 29 
, N.E.2d 560, 217 Ind. 524, 131 A.L.R. 

1074. 

94. Ala,—Barnett v. Matthews, 77 
So. 965, 16 Ala.App. 3S5. 

95. Ind.—^Karvalsky v. Becker, 29 N. 
, E.2d 560. 217 Ind. 524, 131 A,L.R. 

1074. 
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character, and terms of the recovery.96 The com¬ 
plaint in such an action has been required to be 
strictly construed.^*^ In such action general rules 
as to pleading and proof apply.®* 

§ 86. Penalties for Violation of Regulations 

a. In general 

b. Discrimination in rates 

a. In General 

Penalties for violation of state insurance regulations, 
recoverable by either penal or private action, are ordi¬ 
narily imposed on Insurance companies, on insurance 
agents or brokers, and In some Instances on the insured. 

For violations of its insurance regulations, penal¬ 
ties recoverable by either penal or private action 


are commonly imposed by the state on insurance 
companies®® or on insurance agents or brokers.^ 
The state, however, has no power to impose a pen¬ 
alty on a citizen for obtaining insurance from an 
unlicensed foreign company where the contract is 
effected outside of the state.® An insurance compa¬ 
ny is sometimes subjected to a penalty if it enters 
into a rate agreement with other companies,® or 
if it is a member of, or connected with, a tariff 
association and agents or brokers are frequently 
subject to a penalty if they do business without a 
license.* A penalty is usually imposed on a foreign 
company that does business in the state without 
complknce with statutory conditions entitling it to 
do sp,® and also on its agents within the state,^ 


96. Ind.—Karvalaky v. Becker, su¬ 
pra. 

97. Ter.—^Fraser v. Hogers. Civ. 
App., 56 S.W.2d 911. 

98. Evidence as to a defense not 
pleaded cannot be introduced-—^Ver- 
trees v. Head & Matthews, 127 S.W. 
528, 138 Ky. 83. 

Ownership 

Where the policy provides that it 
shall be void if the subject of In¬ 
surance is a building on ground not 
owned by insured in fee simple, and 
agents, sued for loss covered by 
policy, specially denied Insured's 
ownership of lot. Insured was bound 
to establish fee-simple title thereto, 
as alleged in complaint, although de¬ 
fendants did not plead specific title 
provisions of policy: and Insured, 
pleading fee-simple title to, but tes¬ 
tifying that she did not own, lot on 
which insured building wajs located, 
was held not entitled to recover 
from agents.—^Fraser v. Rogers, Tex. 
Clv.App.. 56 S.W.2d 911. 

Talua of property 

Proof of the cost of manufacture 
and of the market value of Insured 
personalty has been held sufficient 
proof of the value of the property 
destroyed.—Citizens’ Bank & Trust 
Co. V. Scott & Sanders, 72 S.W.2d 
1064, 18 Tenn.App. 89. 

99. Mass.—^Attorney General v. 
Netherlands Fire Ins. Co., 68 N.F. 
950, 181 Mass. 522. 

32 C.J. p 1001 note 28. 

Statutes iL^d not Invalid 

Ga.—Cooper Co. of Gainesville v. 

State, 1 S.fi:.2d 436, 187 Ga. 497. 
j5r.J.—State V. New Jersey Indemnity 
Co., 113 A. 491. 96 N.J.Law 308. 
Statute held not within police power 
A statute requiring bonding com¬ 
pany, on cancellation of bond or re¬ 
fusal to renew, to give written state¬ 
ment of grounds on which it acts, 
and providing penalty for failure, 
is in a proper proceeding, subject 
to objection, in that it is not with¬ 
in police power of state.—^Fidelity & 


Deposit Co. of Maryland v. Pence, 
Tex.Civ.App., 272 S.W. 234. 
Application to Individual 
An Individual engaged in glazing 
business, who for a consideration 
contracted to service for customers 
glass store fronts not installed by 
him and not manufactured or sold 
by him, although having no insur¬ 
ance license, was not liable for pen¬ 
alty for engaging in "insurance busi¬ 
ness" without license, since statute 
regulating Insurance business was 
inapplicable to an individual.—Com¬ 
missioner of Banking and Insurance 
V. Moresh, 3 A.2d 638, 122 N.J.Law 
77. 

Bepeal 

Statutory provision imposing pen¬ 
alty ,^on insurance companies for 
nonpayment of franchise taxes 'was 
held repealed.—State v. Acacia Mut. 
Life Ass’n, 108 So. 756, 214 Ala. 628. 

1. Ala.—^Barnett v. Matthews, 77 So. 
965, 16 Ala.App. 385. 

32 C.J. p 1001 note 29. 

2. U.S.—^Allgeyer v. State of Louisi¬ 
ana, 17 S.Ct. 427, 165 U.S. 57^. 41 
L.Ed. 832, reversing 18 So. 904, 48 
La.Ann. 104. 

Statute construed 
As respects penalty, a statute pro¬ 
hibiting nonadmitted fire and casual¬ 
ty insurers from engaging in busi¬ 
ness in the state was intended to pro¬ 
hibit formation of effective insurance 
contracts within limits of Georgia, 
unless insurer and its agent have 
been licensed according to law, and 
a nonadmitted insurer's windstorm 
policy was not issued in violation of 
statute prohibiting nonadmitted in¬ 
surer from engaging in business in 
the state, so as to make Insured lia¬ 
ble for penalty imposed for accepting 
policy Issued in violation of statute, 
notwithstanding policy was based on 
a plat, where plat was made prior to 
ena^ment of statute.—Pacolet Mfg. 
Co. V. Weiss, 194 S.E. 568, 185 Ga. 
287. 


Pleadings 

A petition filed by Informer for re¬ 
covery of penalty imposed by stat¬ 
ute on insured accepting nonadmit¬ 
ted insurer's windstorm policy ■with¬ 
out reporting and making required 
payments to Insurance commissioner- 
was insufficient for failure to allege 
that policy was Issued or accepted 
in the state.—Pacolet Mfg. Co. v.. 
Weiss, supra. 

3. Ala.—Southern States Fire Ins. 
Co. of Birmingham v. Kroenberg, 
74 So. 63, 199 Ala. 164. 

82 C.J. p 1001 note 31. 

4. Ala.—Southern States Fire Ins. 
Co. of Birmingham v. Kroenberg. 
supra. 

6 . Mass.—Commonwealth v. Ross- 
well, 53 N.E. 182, 173 Mass. 119. 

32 C.J. p 1002 note 32. 

6 . S.C.—Sandall v. Atlanta Mut. 
Life Ins. Co., 31 S.E. 230, 63 S.C. 
241. 

32 C.J. p 1002 note 33. 

Plate-glass liunixaiioe 
Companies organized under the 
laws of the state, for the purpose of 
insuring plate glass against damage, 
are subject to a penalty for a fail¬ 
ure to comply with the provision of 
the insurance law, requiring compa¬ 
nies organized In another state to 
file a certificate with the insurance 
department of this state.—People v. 
McCann, 67 N.Y. 606. 

Evidence 

Evidence was held Insufficient to 
Justify a finding that an agency ex¬ 
isted or that foreign corporation 
did an Intra-staite business within 
the state so as to Justify Imposition 
of the statutory penalty against cor¬ 
poration for "doing business” within 
the state without having an office 
and agent therein.—Standard Mut. 
Ben. Corporation v. State, 122 S.W. 
2d 469, 197 Ark. 338. 

7. Ala.—^Barnett v. Matthews, 77 ’ 
So. 965, 16 Ala.App. 385. 

82 C.J. p 1002 note 34. 
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and under some,* but not all,^ statutes on insured. 
Also under some statutes a penalty is imposed on an 
insurer for circulating false in format ion.^o 

Statutes imposing penalties must be strictly con¬ 
strued,and every fact necessary to constitute the 
offense for which the recovery of the penalty is 
sought must be clearly proved; no intendments will 
be allowed in favor of the party for whose benefit 

the suit is brought.^^ 

A penalty or forfeiture cannot be imposed or 
judgment for damages entered on summary pro- 
ceedings.l3 


b. Discrimination in Bates 

Under many statutes penalties for violations of reg¬ 
ulations against discrimination In rates between ap¬ 
plicants for insurance of the same class are imposed on 
insurance companies, and on their agents or brokers, 
and under some statutes the company is liable where 
rebates or other discriminations are made by its agents, 
even though they are not authorized or are contrary to 
Its Instructions. 

Insurance companies are commonly prohibited by 
statute from making any di.scrimination in rates as 
between applicants for insurance of the same class, 
and a penalty for a violation of the statute is com¬ 
monly imposed on them.^^ So the allowance of 


Violation not sbotm 
Substitution by insurer of its pol¬ 
icy of less value, in place of policy 
of company whose business it bought 
out, was held not violation of stat¬ 
ute prohibiting Insurance companies 
from circulating false information, 
and hence insured was not entitled 
to recover statutory penalty from 
insurer.—Johnson v. Independence 
Ins. Co., supra. 

11. Ga.—Pacolet Mfg. Co. v. Weiss. 
194 S.E. 56S. 1S5 Qa. SS7. 

Ill.—People V. Mutual Life Ins. Co., 
72 IlLApp. 569. 

X.J.—Moresh v. O’Regan, 187 A. 619, 
120 X.J.Eq. 534, reversed on other 
grounds 192 A. 831. 122 X.J.Eq. S8S, 
dissenting opinion 194 A. 156, 122 
N.J.Eq. 3S8—^Rybasack v. Travelers 
Ins. Ca, 190 A. 308, 15 X.J.Misc. 
266. 

Wyo.—State v. Loucks. 228 P. 632, 
32 Wyo. 26. 

Connectioa. with tarliT assoeiatioa 
Under statute penalizing insurer 
for membership in tariff association, 
the phrase “or In any way connect¬ 
ed with any tariff association or such 
like thing.” may not be construed 
to mean that an insurance company 
may be penalized for the doing of 
only an incidental thing, such as 
corresponding with a tariff associa¬ 
tion about a matter not connected 
'With its policies and the rates there¬ 
on. The statute must be given a I 
stricter interpretation, to prevent 
the fixing of insurance rates to be 
charged, or which should be charged, 
for a particular class of insurance 
risk.—Southern States Fire Ins. Co. 
of Birmingham v. Kroenberg, 74 So. 
63, 199 Ala. 164. 

12. Ill.—^People V. Mutual Life Ins. 
Co., 72 IlLApp. 569. 


Oronp iiUBurance 

As respects Insurer’s liability for 
discrimination, statute which defined 
group life insurance as covering em¬ 
ployees under policy to employer, 
and included members of labor union, 
or association, engaged in same oc¬ 
cupation within moaning of word 
"employee,” did not include only 
those paid for services in money or 
who devoted entire time to employer 
and were completely under his con¬ 
trol and domination, but included 
those of group or association engaged 
in common purpose under organiza¬ 
tion directed and controlled by con¬ 
stituted authorities, and doctors in¬ 
sured under group life policy who 
were under control of hospital and 
received consideration, although not 
in money, in form of experience and 
training and use of hospital facilities 
were held "employees” within stat¬ 
ute defining "group life insurance” 
as insurance of employees under pol¬ 
icy to employer, as respects liability 
of insurer for statutory penalty for 
discrimination for allegedly issuing 
group insurance, at less cost than 
individual insurance, to those not 
entitled thereto.—Rybasack v. Pru¬ 
dential Ins. Co. of America, 1S9 A. 
378, 15 X.J.Misc. 146. affirmed 3 A.2d 
572, 121 X.J.Law 5S3. 

Duty to give notice of vlolatioa. 

As respects penalties, it is insur¬ 
ance superintendent’s duty to give 
notice to attorney general of Insur¬ 
ance company’s violation of statute 
in issuing policies at rates at vari¬ 
ance with those filed.—Xew Jersey 
Fidelity & Plate Glass Ins. Co. v. 
Van Schaick, 259 X.Y.S. 108, 236 
App.Div. 223, affirmed 185 N.E. 721, 
261 N.T. 521. 

Procedure for colleotiou 


person in whose favor penalty Inui 
posed 

Under statute making agents fori 
insurance companies not authorized 
to do business personally liable for 
losses, the penalty is in favor of the 
person sustaining the loss. 

Ala.—^Noble v. Mitchell, 14 So. 581, 
100 Ala. 519, 26 L.R.A. 238—Bar¬ 
nett V. Matthews, 77 So. 965, 16 
Ala.App. 385. 

Tex.—^Price v. Garvin, Civ.App., 69 
S.W. 985. 

Liability of agents generally where 
insurer not authorized to do busi¬ 
ness see supra § 85 f. 

B. Ga.—^Pacolet Mfg. Co. v. Weiss. 

194 S.E. 568, 185 Ga. 287. 
Constmotion 

(1) The word "act” in statute au¬ 
thorizing recovery of penalty impos¬ 
ed on Insured accepting casualty in¬ 
surance issued by nonadmitted insur¬ 
er, in suit Instituted by solicitor 
general of circuit where act was 
done, meant delivery and acceptance 
of policy.—^Pacolet Mfg. Co. v. Weiss, 
supra. 

(2) As respects penalty, the term 
"issued” in statute prohibiting ac¬ 
ceptance of casualty Insurance policy 
issued in violation of preceding sec¬ 
tion prohibiting nonadmitted Insurers 
from engaging in business in the 
state, referred to the delivery and 
acceptance of policy in such a man¬ 
ner that it became a binding and 
effective contract between the par¬ 
ties.—^Pacolet Mfg. Co. v. Weiss, su¬ 
pra. 

(3) Where an amendatory act con¬ 
tains several numbered paragraphs 
or subsections which are referred to 
as “new sections,” the phrase, “the 
preceding section,” as contained in 
a subsection penalizing the accept¬ 
ance of a casualty insurance policy 
Issued In violation of the preceding 
section, refers to the preceding sub¬ 
section of such act—^Pacolet Mfg. 
Co. V. Weiss, supra. 

d. Pa.—Commonwealth v. Biddle, 21 
A. 134, 139 Pa. 605, 11 L.R.A. 561. 

ao. S.C.—Johnson v. Independence 
Ins. Co., 170 S.E. 362. 170 S.C. 301. 


13. X.J.—^Van Roden v. Strauss, 99 
A. 913, 90 X.J.Law 64. 

14. X.J.—Rybasack v. Travelers 

Ins. Co., 190 A. 308, 15 X.J.Misc. 
266. 

32 C.J. p 1002 note 37—37 C.J. p 367 
note 13. 

Power to regulate rates see supra 
5 56. 
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(1) Unless a special mode is pre¬ 
scribed, the penalty should be col¬ 
lected by a civil action at law.—^Xew 
Jersey Fidelity & Plate Glass Ins. 
Co. V. Van Schaick, supra. 

(2) Insurance superintendent was 
held unauthorized to impose penalty 
on insurance company for issuing 
policies at rates at variance with 
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rebates to particular insurants subjects the compa¬ 
ny to a penalty.16 A penalty is likewise imposed 
on insurance agents or brokers who make discrim¬ 
inations or allow rebates.^® 

Statutes imposing a penalty for a violation of the 
prohibition against discriminations and rebates are 
constitutional;^^ they should be given* a strict, 
although reasonable,^® interpretation, and a strict, 
although not oppressive, enforcement.®® Under 
some statutes the company is liable if one of its 
agents grants rebates,®! although it did not author¬ 
ize or ratify his acts;®® and this is true, although 
the rebates were contrary to the company’s instruc¬ 
tions,®® where the company had knowledge of the 
violations,®4 and even where it was without knowl¬ 
edge thereof.®® Under other statutes it has been 
held that the company is not thus liable where it 
did not authorize or ratify the rebates,®® or where 
they were allowed by the agent in violation of his 
instructions-®^ 

Under some statutes the company and its agent 
are severally, as well as jointly, liable.®® Accord¬ 
ingly, the company and the agent may be sued sep¬ 
arately and judgment obtained against each.®® 
However, there can be but one recovery;®® nor can 


there be more than one recovery against the compa¬ 
ny for the same rebate whether made by one or 
more of its agents.®! In some states, the penalty 
may be sued for only in the name of the people by 
the state’s attorney,®® and an informer of a viola¬ 
tion of the statute has no authority to bring or con¬ 
trol the suit.®® 

§ 87. Offenses 

Questions with reference to offenses by insured, 
their officers and agents, and others are treated in¬ 
fra §§ 88-90. 

Examine Pocket Parts for later cases. 

§ 88. -By Insurers 

Under varying statutes, delTned acts or omissions of 
an insurer constitute criminal offenses. 

Under varying statutes in the different jurisdic¬ 
tions certain acts or omissions of an insurer con¬ 
stitute criminal offenses, such as the carrying on of^ 
an insurance business without obtaining a licensell? 
or the conducting of an unauthorized insurance 
business.®® Also under some statutes it is a viola¬ 
tion of law for insurance companies to discriminate 
between insurants or to give rebates on premium 


those filed.—^New Jersey Fidelity & 
Plate Glass Ins. Co. v. Van Schalck, 
supra. 

IB. Mich.—Citizens' Life Ins. Co. v. 
Commissioner of Insurance, 87 N. 
W. 126, 128 Mich. 86. 

82 C.J. p 1002 note 88. 

BemUMdoxL ot premiums 
The remittance of premiums or 
discharge of Insured from payment 
thereof constitutes unlawful dis¬ 
crimination subjecting insurer to 
penalties.-^-Order of Railway Conduc¬ 
tors of America v. Quigley, 111 S.W. 
2d 698, 181 Tex 4, reversing. Civ. 
App., 88 S.W.2d 701. 

18- Ky.—^Hilton v. Commonwealth, 

105 S.W. 966, 127 Ky. 486, 82 Ky. 
L. 877. 

32 C.J. p 1002 note 89—37 C.J. p 867 
note IS. 

Rebates from premiums generally see- 
infra 9 842. 

17. Ill.—^People V. American Life 
Ins. Co., 108 N.B. 679, 267 Ill. 504. 
N.J.—State v. New Jersey Indemnity 
Co., 113 A. 491, 95 N.J.Law 308. 

18L N. J.—^Rybasack v. Travelers Ins. 
Co., 190 A. 308, 15 N.J.Mlsc. 266. 

19- Ky.—^Hilton v. Commonwealth, 

106 S.W. 966, 127 Ky. 486, 82 Ky. 
L. 877. 

20. Ky.—^Hilton v. Commonwealth, 
supra. 

2L IlL—^People V. American Life 
Ins. Co., 108 N.B. 679, 267 IlL 
504—^People v. Hartford Life Ins. 


Co.. 96 N.E. 1049, 252 Ill. 898, 87 
L.R.A.,N.S., 778. 

22. Ill.—Metropolitan Life Ins. Co, 

V. People, 70 N.E. 643, 209 IlL 
42, affirming 106 IlLApp. 616, ap¬ 
peal dismissed 68 N.E. 1050, 206 IlL 
370. 

32 C.J. p 1002 note 44. 

23. Ill.—^People v. American Life 
Ins. Co., 108 N.E. 679, 267 Ill. 
504. 

32 C.J. p 1002 note 46. 

2A Ill.—^People v. Hartford Life Ins. 
Co., 96 N.E. 1049, 252 Ill. 398, 87 L. 
R.A.,N.S., 778. 

25. HI.—^Metropolitan Life. Ins. Co. 
v. People, 70 N.B. 648, 2oV^Ill. 42, 
afi^rmlng 106 IlLApp. 516, appeal 
dismissed 68 N.E. 1050, 205 Ill. 
370. 

26. Ky.—^Equitable Life Assur. Soc. 
of U. S. V. Commonwealth, 89 S. 

W. 637, 121 Ky. 643. 

32 aj. p 1002 note 48. 

27. Ky.—^U. S. Life Ins. Co. v. Com¬ 
monwealth, 90 S.W. 970, 28 Ky.L. 
948. 

28. IlL—^Metropolitan Life Ins. Co. 
V. People, 70 N.B. 648, 209 Ill. 42, 
affirming 106 IlLApp. 516, appeal 
dismissed 68 N.E. 1050, 205 IlL 
370. 

82 C.J. p 1002 note 50. 

29. Ill.—^Metropolitan Life Ins. Co. 
V. People, 106 IlLApp. 616, appeal 
dismissed 68 N.E. 1050, 205 IlL 
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870, and affirmed 70 N.E. 648, 209 
IlL 42. 

sa m.—^Metropolitan Life Ins. Co. 
V. People, 106 IlLApp. 616, appeal 
dismissed 68 N.E. 1050, 206 Ill. 870. 
and affirmed 70 N.E. 648, 209 IlL 42. 
31- IlL—^Metropolitan Life Ins. Co. 
V. People, 106 IlLApp. 616, appeal 
dismissed 68 N.E. 1060, 205 IlL 
870, and affirmed 70 N.E. 643, 209 
IlL 42. 

32. IlL—People v. Illinois Life Ins. 
Co., 202 IlLApp. 88—^People v. Co¬ 
lumbian Nat. Life Ins. Co., 187 IIL 
App. 37. 

33. IlL—^People v. Hartford Life Ins. 
Co., 186 IlLApp. 117. 

34b Miss.—^Lee Mut. Fire Ina Co. v. 
State, 60 Miss. 395. 

35. N.T.—People v. Roschli, 9 N.E. 
2d 768. 276 N.T. 26, reversing 291 
N.T.S. 473, 249 App.Div. 117. 
Conduct of Insuranoe ImslnesB shown 
Fact that retail grocers association 
maintained plate-glass fund adminis¬ 
tered by accused, into which 
bers paid at definite rate sums ac¬ 
cording to amount of glass they 
wished protected so that members 
paid pro rata for glass replaced in 
breakage, with provisions for repay¬ 
ment of surplus funds to members 
and stipulating that fund was not 
Insurance, showed that defendant 
was engaged in business of insur¬ 
ance and established offense charged. 
—People V. Roschli, supra. 
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pajTnents.*® However, a combination of compa¬ 
nies for the purpose of maintaining insurance rates 
is not an indictable offense at common law.s" 

§ 89. -By Officers, Agents, and Brokers 

Under some statutes particular acts or omisslona 
by officers or agents of insurance companies or insurance 
brokers constitute criminal offenses. In the prosecution 
of such offenses the general rules of criminal law apply. 

Under some statutes particular acts or omissions 
by officers, directors, or agents of insurance compa¬ 
nies constitute criminal offenses.^s Thus it is a 
crime in some jurisdictions for officers, directors, 
or agents to make or publish any false written state¬ 
ment of the company’s affairs, or to represent that 
certain assets are in its possession which are not 
actually possessed by it,^^ or to engage in twisting 
operations,^® or to receive money or anything of 
value for negotiating or procuring any purchase of 
property by, or sale to, the company, or for ne¬ 
gotiating or procuring a loan from the company, or 
to become pecuniarily interested in any such pur¬ 
chase, sale, or loan.^i It is frequently made an of¬ 


fense for a person to solicit insurance or to act as 
agent for an insurance company that has not com¬ 
plied with statutory conditions imposed on its right 
to do business in the state,"^- and one who acts as 
an insurance agent or broker without obtaining the 
required license to do so is likewise made crim¬ 
inally liable,regardless of whether he is agent 
for a foreign or a domestic company.'*In a pros¬ 
ecution for acting without an agent's license, it is 
immaterial whether or not the company has a li¬ 
cense to do business in the state ;'*5 and on the oth¬ 
er hand, if the offense charged is acting for an un¬ 
licensed company, the want of the requisite certifi¬ 
cate on the part of the agent is immaterial.-*® If an 
agent acts for an unlicensed foreign company, he 
is criminally liable, although the company itself has 
never done business in the state.'*'^ However, where 
the statutes relative to the regulation of insurance 
business in the state do not apply to the doing of 
an insurance business by an individual, an unli¬ 
censed employee of an unlicensed corporation, who 
acted as agent in the negotiation and issuance of 


36. Mo.—Sullivan v. Connecticut 
Mut. Life Ins. Co.. 88 S.W.2d 167, 
337 Mo. 1084. 

Liability of Insurance company to 
fine or penalty for discrimination 
in rates or rebate by company or 
its agent see supra S 
PaSlure to idiasg-e Interest 

Statute forbidding rebating does 
not prohibit payment of annual life 
insurance premium in t-vrelve equal 
monthly Installments, and failure to 
charge interest on deferred install¬ 
ment payments on annual premium 
does not constitute ‘‘rebating.*’—Sul¬ 
livan V. Connecticut Mut. Life Ins. 
Co., supra. 

37. Ky.—^tna Ins. Co. v. Common¬ 
wealth. 51 S.W. 624, 106 Ky. 864, 
21 Ky.L. 603, 45 L.R.A. 355. 

38. Iowa.—^Balz v. Coqulllette, 155 
N.W. ^01, 173 Iowa 432. 

Sale of premium note 

A statute penalizing sale or dis¬ 
position by company or agent of note 
for premium prior to delivery of life, 
health, or accident policy, was held 
constitutional.—State v. Cannon, 217 
P. 18. 125 Wash. 515. 

39. Purpose of law 

Purpose of statute making it un¬ 
lawful to represent that certain as¬ 
sets were in possession of insurance 
company which were not actually 
possessed by it was protection of 
public against being misled or de¬ 
ceived by false statements as to 
financial condition of insurance com¬ 
pany.—^People V. Billiard, 3 N.B.2d 
572, 271 N'.T. 403, reversing 288 N.T. 
S. 743, 247 App.Div. 869. 

Pailure to show i^Udgs of assets 
President of insurance comi>any. 


who verified statement of company’s 
financial condition which was sub¬ 
mitted to superintendent of insur¬ 
ance. was held not guilty of willfully 
issuing false statement, notwith¬ 
standing statement did not show 
that most of credit items had been 
pledged to secure loans, where ex¬ 
act amount of loans appeared on deb¬ 
it side under item “Bills Payable (Se¬ 
cured).”—People V. Billiard, supra. 

40. Purpose of .statute 

The statute penalizing twisting by 
persons engaged in insurance busi¬ 
ness does not purport to infringe on 
the right of free speech by prohibit¬ 
ing fair comment and criticism, but 
manifests intent to protect legiti- 
j mate business against false and ma¬ 
licious statements.—^Woolley v. Hin- 
er, 100 P.2d 60S, 164 Or. 161. 

41. N.T.—^People v. Thomas, ISO X. 
T.S. 246. 71 Misc. 839, 26 N.Y.Cr. 
28. 

32 C.J. p 1003 note 61. 

48. B.C.—Stover v. District of Co¬ 
lumbia. Mun.App.. 32 A.2d 536, 

Pa.—Commonwealth v. Gramigna, 32 
Pa.Dist. & Co. 592. 

32 C.J. p 1003 note 62. 

Persons to whom applied 

Statute making it misdemeanor for 
“person” to solicit insurance for for¬ 
eign insurance corporation which has 
not appointed superintendent of in¬ 
surance as process agent is inap¬ 
plicable to corporation-—People, on 
Complaint of Wood. v. International 
Broadcasting Corporation, 255 N.Y.S. 
849, 143 Misc. 122. 
intent not xnatezlal 

The violation of statute prohibiting 
the soliciting of insurance on be- 
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half of an insurance company not 
authorized to do business in state 
is a misdemeanor without regard to 
intent of one violating it.—McKnight 
V. State, 106 S.W.2d 556. 171 Tenn. 
574. 

Former permit no defense 
B.C.—Stover v. District of Columbia. 
Mun.App.. 32 A-2d 536. 

43. X.D.—Bekken v. Equitable Life 
Assur. Soc. of U. S., 293 X.W. 200. 
70 X.B. 122. 

Tex,—Jones v. State, 265 S.W. 577, 
98 Tex.Cr. 321, 

32 C.J. p 1003 note 63. 

Defenses 

(1) Whether or not defendant 
charged with engaging in business as 
insurance agent without license be 
longed to “exempt” class was hela 
defensive matter.—Tucker v. State. 
129 So. 291. first case. 221 Ala.' 412. 
denying certiorari 129 So. 291, sec¬ 
ond case. 23 Ala.App. 542. 

(2) In prosecution for soliciting 
life insurance without certificate of 
authority from commissioner of in¬ 
surance, defendant was not entitled 
to acquittal if he had authority 
from insurance company to represent 
it.—Jones V. State, 265 S.W. 577, 95 
Tex.Cr. 321. 

44. Tex.—Jones v. State, supra. 

45. Minn.—State v. Johnson, 46 N. 
W. 711, 43 Minn. 350. 

46. Ill.—Indiana Millers’ Mut. Fire 
Ins. Co. V. People, 65 IlLApp. 355. 
affirmed 49 N.E. 364, 170 Ill. 474. 

47. Mich.—^People v. Howard, 16 X. 
W. 101. 60 Mich. 2S9. 
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reciprocal contracts of indemnity between a gproup 
of individuals, partnerships, and corporations, did 
not commit an offense thereby.^* An agent can¬ 
not be convicted, even as an accessary, for failure 
of his principal, an insurance company, to pay a 
municipal license tax levied only on the company's 

Agents are commonly punishable for violation of 
statutory provisions prohibiting discriminations in 
insurance and under some statutes it is an of¬ 
fense to take or receive an application for life in¬ 
surance in favor of a beneficiary who has no insura¬ 
ble interest in the life of the person insured,®^ or 
to issue a policy on the life of one who has not 
passed a satisfactory medical examination.52 

In some states, by statute, a person is deemed an 
agent subject to the penal statutes if he does any¬ 
thing in consummation of the insurance contract, al¬ 
though he does not deal directly with the company, 
and is not authorized to solicit and obtain contracts 
for it;®3 and a person not a duly appointed so¬ 
licitor, agent, or oflScer of a company is deemed a 
broker if he acts or aids in negotiating or placing 
insurance contracts for others.64 However, an ad¬ 
vertising medium is not within a prohibition against 
soliciting or aiding in effecting insurance.56 The 
provision as to acting as agent without compliance 
with the statutory requirements is usually applica¬ 
ble to the soliciting, as well as the issuance, of 
policies of insurance,®® and a stipulation by the 
company that the person thus soliciting insurance 


shall be deemed the agent of insured cannot affect 
his liability to the statutory penalty.®*^ Indeed, un¬ 
der some statutes it is immaterial whether or not 
the person prosecuted for soliciting insurance or 
engaging in the transaction of the business is an 
agent.®® So it has been held that an agent in an¬ 
other state addressing communications to residents 
of the state with reference to effecting insurance 
is doing business within the state in violation of the 
statute.®® An agent designated as an inspector, who 
after inspection of the property forwards applica¬ 
tions to a foreign company, is acting as an agent,®® 
although one who inspects a risk already taken is 
not liable to the punishment prescribed for acting as 
agent in the making of contracts of insurance.®! To 
adjust a loss within the state does not constitute 
the offense of acting as agent without complying 
with statutory requirements, 6® and even a statutory 
prohibition of acting as agent for an unlicensed 
company in adjusting a loss within the state does 
not apply to the act of the company in sending 
into the state a professional adjuster to ascertain 
the amount of the loss preparatory to an adjust¬ 
ment in a foreign state.®®- 

Pleadings, The indictment must allege sufficient 
facts to constitute a crime.®^ In charging the of¬ 
fense it is not necessary to allege that accused is 
not within exceptions where the offense may be 
clearly and accurately described without any men¬ 
tion of the exceptions.®® If the statute under dis- 


48. N’.J.—state v. Keiper, 6 A.2d 
193, 17 N.J.Misc. 146. 

49. Ga.—^Pennington v. Sparta, 82 S. 
R 826, 15 Ga.App. 287. 

Mo.—Farmington v. Butherford, 68 
S.W. 83, 94 Mo.App. 328. 
sa Ky.—^Equitable Life Assur. Soc. 
of U. S. V. Commonwealth, 89 S. 
W. 637, 121 Ky. 643. 

32 C.J. p 1003 note 68. 

61. Ind.—State v. Willett, 86 N.B. 

68. 171 Ind. 296, 23 L.B.A..N.S.. 197. 
Insurable interest generally see in¬ 
fra §3 175-222. 

!>2. Ind.—State v. Willett, supra.. 

53. Miss.—Cain v. State, 60 So. 731, 
103 Miss. 701. 

32 C.J. p 1003 note 69. 

Faartloiilar acts 

To act as agent for foreign insurer, 
one must procure insurance, write 
policies, settle claims, or solicit in¬ 
surance.—^People, on Complaint of 
Wood, V. International Broadcasting 
Corporation, 255 N.Y.S. 349, 143 Misc. 
122 . 

54. Md.—State v. Geddes, 96 A. 353, 
127 Md. 166. 

32 C.J. p 1003 note 70. 

55. N.T.—^People, on Complaint of 


Wood V. International Broadcasting 
Corporation, 266 N.Y.S. 349, 143 
Misc. 122. 

Badlo broadcaster 
Placing electrical disc on broad¬ 
casting apparatus stating that cer¬ 
tain foreign insurance company is¬ 
sued cheaper policies than others and 
requesting hearer to write to insur¬ 
er's office was held not violation of 
statute against ''aiding ... in 
effecting insurance;" nor was it “so¬ 
licitation" of insurance.—People, on 
Complaint of Wood, v. International 
Broadcasting Corporation, supra. 

66. Okl.—^Bolen v. State. 149 P. 1074, 
11 Okl.Cr. 594. 

32 C.J. p 1003 note 71. 

57. Ill.—^Hooper v. California. Cal., 
16 S.Ct. 207, 166 U.S. 648. 39 L.Ed. 
297. 

Ill.—^Pierce v. People, 106 Ill. 11, 46 
Am.B. 683. 

58. Ill.—^People v. People’s Ins. 
Exch., 18 N.B. 774, 126 Ill. 466, 2 
L.B.A. 340. 

Tex.—Smith v. State, 18 Tex.App. 69. 

59. Pa.—Commonwealth v. Long, 1 
Pa.Co. 190. 

60. Pa.—^List V. Commonwealth, 12 
A. 277, 118 Pa. 322. 
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61. Ala.—^Ex parte Robinson, 6 So. 
827, 86 Ala. 622. 

62. N.Y.—People V. Gilbert, 44 Hun 
522. 

Pa.—Commonwealth v. Hammer, 11 
Pa.Super. 138. 

63. Colo.—^French v. People, 40 P. 
463, 6 Colo.App. 811. 

64. Pleadings held snfflolent 

An indictment charging that direc¬ 
tors of title and mortgage guaranty 
corporation failed to Invest in guar¬ 
anty fund and also Issued contracts 
of guaranty before making invest¬ 
ments required by law was sufficient 
to allege a crime.—People v. Dllliard, 
298 N.Y.S. 286, 163 Misc. 146 af¬ 
firmed 298 N.Y.S. 296, 252 App.Div. 
126. 

65. Pa.—Commonwealth v. Gramlg- 
na, 32 Pa.Dist. & Co. 592. 

Particular exceptions 
Indictment charging violation of 
statute prohibiting the placing of 
Insurance with companies not author¬ 
ized to do business within the state 
need not aver that the company is¬ 
suing the insurance on which the in¬ 
dictment is based was not a fra¬ 
ternal benefit society or other type 
of association to which the section 
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tinct provisions prohibits numerous different acts by 
insurance agents for which different and varying 
punishments are prescribed, an affidavit charging in 
general terms that defendant "did unlawfully as¬ 
sume to act as an insurance agent,” under which 
defendant might be convicted of violating several 
different sections of the statute by entirely different 
acts, is fatally defective for failure to specify the 
particular unlawful act charged.6® An indictment 
for an offense against a statute prohibiting any per¬ 
son from acting as agent of an insurance company 
without first obtaining a license must positively aver 
that defendant acted as agent for an insurance com¬ 
pany,®*^ although it has been held that an informa¬ 
tion under some statutes sufficiently charges the 
requisite agency where it states that the company 
for which defendant was agent was engaged in 
the insurance business.®® In a prosecution for so¬ 
liciting insurance without a license it must be al¬ 
leged that the policies were negotiated for compen¬ 
sation,®® and the names of the persons from whom 
applications were solicited or obtained must be set 
forth, if known.*^® If the charge is one of acting 
as agent of a company organized under the laws 
of another state without having secured the agent’s 
license required by statute, it must appear from the 
indictment or complaint that the company for which 


§ 89 

the agent acted was incorporated under the laws 
of some other state.**! However, an indictment 
charging solicitation of insurance without the re¬ 
quired license or certificate of authority is not de¬ 
fective for failure toT allege that the company so¬ 
licited for was foreigpi, where the license is re¬ 
quired regardless of whether the agent acts for a 
foreign or domestic company. *^2 Where the statute 
forbids an insurer to discriminate between insur¬ 
ants of the same class, and requires the terms of in¬ 
surance to be set out in the policy, an indictment 
charging the granting of a rebate must aver that it 
was not stipulated for in the polic}'.'*^ The defense 
that one charged with engaging in business as an 
insurance agent without a license belongs to an ex¬ 
empt class need not be set up by special plea."'* 

Proof, Proof of the essential elements of the 
crime charged must be made.**® 

Evidence. The state has the burden of estab¬ 
lishing defendant's guilt;"® but the burden of prov¬ 
ing matters of defense is on defendant.^^ 

The rules of evidence applicable in criminal pros¬ 
ecutions generally, considered in Criminal Law §§ 
530-926, apply.**® The guilt of defendant must be 
proved beyond a reasonable doubt.*® Defendant’s 
authority from insurer to solicit applications for 


does not apply, especially where the 
name of the company is ^Iven.—Com¬ 
monwealth V. Gramigna, supra. 

66i Miss.—spikes v. State, 39 So. 788, 
87 Miss. 251. 

67- Me.—State v. Hosmer, 17 A. 578, 
81 Me. 506. 

32 C.J. p 1004 note 81. 

68. Mo.—State v. Phelan, 66 Mo. 
App. 548. 

69. Okl.—Bolen v. State, 149 P. 1074, 
11 Okl.Cr. 594. 

Tex.—^Jasper v. State, 164 S.TV. 851, 
73 Tex.Cr. 197. 

70« Me.—State v. Hosmer, 17 A. 

578, 81 Me. 506. 

32 C.J. p 1004 note 84. 

71- Pa.—Commonwealth v. Relnoehl, 
29 A. 896, 163 Pa. 287, 25 L.R.A. 
247. 

32 C.J. p 1004 note 80. 

72. Tex.—Jones v. State, 265 S-W. 
577, 98 Tex,Cr. 321. 

73. Me.—State v. Schwarzchild, 22 
A. 164, 83 Me. 261. 

74. Ala.—^Tucker v. State, 129 So. 
291, first case, 221 Ala. 412, deny¬ 
ing certiorari 129 So. 291, second] 
case, 23 Ala.App. 542. 

75. Elements reanlxed to he proved 
On a prosecution for violation of 

a statute prohibiting the issuance of 
a guaranty or policy of insurance un- 
tU certain required investments of 


the company's funds have been made, 
proof is required that the company 
not only failed to Invest as required, 
but also that it issued contracts of 
guaranty before making the invest¬ 
ments required by law.—People v. 
Dilllard, 298 N.T.S. 285, 163 Misc. 
146, affirmed 298 K.T.S. 296, 232 App. 
Div. 125. 

76. N'.Y.—People v. Dllliard, 3 X.E. 
2d 572, 271 N.Y. 403, reversing 
288 N.Y.S. 743, 247 App.Div. 869. 

77. Ala.—^Tucker v. State, 129 So. 
291, first case, 221 Ala. 412, denying 
certiorari 129 So. 291, second case, 
23 Ala.App. 542. 

78. Admlsslhility 

(1) In prosecution for soliciting 
Insurance for company unauthorized 
to do business in District of Colum¬ 
bia, evidence which had a direct bear¬ 
ing on solicitation was properly ad¬ 
mitted.—Stover V. District of Colum¬ 
bia. D.C.Mun.App., 32 A.2d 536. 

(2) In prosecution for soliciting 
insurance for company unauthorized 
to do business in District of Colum¬ 
bia, evidence that company once had 
permit to do business as a fraternal 
organization was properly excluded 
as immaterial in view of inclusion 
of fraternal organizations in statute 
on which prosecution was based.— 
Stover V. District of Columbia, au- 
pra. 


(3) In a prosecution for receiving 
applications for insurance with com¬ 
panies not authorized to do business 
within the state, an insurance certifi¬ 
cate issued by defendant may proper¬ 
ly be admitted in evidence on iden¬ 
tification by the person to whom it 
was given, without proof of execu¬ 
tion, for the purpose of showing the 
nature of the protection which It 
purported to afford, although without 
such proof it would be Inadmissible 
to prove a claim,—Commonwealth v. 
Gramigna, 82 Pa.Dist. & Co. 592. 

79. X.Y.—People v. Dilliard. 3 N.E. 

2d 372, 271 N.Y. 403, reversing 288 

X.Y.S. 743. 247 App.Div. 869. 

Svidenoe held sufficient to sustain 
a conviction for receiving applica¬ 
tions for insurance with companies 
not authorized to do business in the 
state and for acting as an insurance 
agent without having obtained a 
license.—Commonwealth v. Gramig¬ 
na, 32 Pa.Dist & Co. 592. 

Evidence held Insufficient to show 
that president of insurance company 
knowingly represented that insurance 
company possessed assets not availa¬ 
ble to it or that he knowingly made 
false statement concerning compa¬ 
ny's pecuniary condition.—^People v. 
Dilliard. 3 X.B.2d 672, 271 X.Y. 403, 
reversing 288 N.Y.S. 743, 247 App. 
Div. 869. 
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insurance may be established by circumstantial ev¬ 
idence. In a prosecution of an agent for doing 
business for an unlicensed foreign company, the 
testimony of the state insurance commissioner and 
a certified copy of the records of his office, show¬ 
ing that the company had not been permitted to do 
business within the state, is competent and conclu- 
sive.®i The fact that the foreign company was 
<?ngaged in the insurance business is shown prima 
facie by evidence that the contract made by de¬ 
fendant for the company was one of insurance.^^ 
In a prosecution for collecting insurance dues with¬ 
out a license, where the defense is as to the char¬ 
acter of the association, evidence that various per¬ 
sons had obtained insurance from the association 
through the agent without becoming members of 
any lodge is admissible to show the association’s 
method of business, as carried on by the agent with 
its approval, and that lodge membership was not 
essential to insurance therein.88 


Trial Where there is substantial evidence of 
accused’s guilt, that issue is for the jury84 under 
proper instructions from the court.®® 

Punishment. Subject to statutory limitations, the 
punishment imposed is within the sound discretion 
of the court®® 

§ 90, -By Other Persons 

Criminal offenses by persons dealing with an Insurer 
are defined by statute In some Jurisdictions. 

Criminal offenses by persons dealing with an in¬ 
surer are defined in some jurisdictions by statute.®*^ 
Thus it has been made a crime to burn, considered 
in Arson § 2 b (2), to destroy,®® or to abandon, se¬ 
crete, or dispose of,®® insured property with intent 
to defraud an insurer thereof, or to make affidavit 
or proofs of loss in support of a fraudulent claim 
under an insurance policy,®® and general rules ap¬ 
ply with respect to criminal prosecutions under 


80. Minn.—State v. Spaldlnsr, 207 N. 
W. 817, 166 Minn. 167. 

81. Miss.—^Fikes v. State, 89 So. 783, 
87 Miss. 251. 

88. Mo.—State v. Phelan, 66 Mo. 
App. 548. 

83. Ky.—Skelton v. Commonwealth, 
92 S.W. 298, 28 Ky.L,. 1851. 

84. D.C.—Stover v. District of Co¬ 
lumbia, Mun.App., 32 A.2d 536. 

85. ZbLstniotloiui properly refnned 
In prosecution for soliciting In¬ 
surance for company unauthorized to 
do business In District of Columbia, 
Instruction to acquit If accused did 
not personally solicit was properly 
refused, since congress never Intend¬ 
ed that liability should be limited 
to those who personally solicit.—Sto¬ 
ver V. District of Columbia, supra.* 

88. Minn.—State v. Bean, 270 N.W. 

918, 199 Minn. 16. 

Punishment held proper 

(1) Sentence of Imprisonment for 
nine months for unlawfully Issuing 
an Insurance policy was held not ex¬ 
cessive, where defendant could have 
been lawfully sentenced to one year 
and where offense was committed 
nine days after previous conviction 
of similar offense.—State v. Bean, su¬ 
pra. 

(2) In action against Insurance 
agent for violating statutes penal¬ 
izing disposing of premium notes be¬ 
fore delivery of policy, where ac¬ 
cused was found guilty. It was held 
that it was proper for the trial 
court In its Judgment to both fix 
the fine and revoke the license of 
accused, even though. If the court 
did not do so, it possibly would be¬ 
come the duty of the Insurance com¬ 
missioner to revoke the license of. 


one so convicted.—State v. Cannon, 
217 P. 18. 125 Wash. 515. 

87. N.C.—State v. Stephenson. 10 S. 
E.2d 819. 218 N.C. 268. 

88. Cal.—^People v. Morhar, 248 P. 
975, 78 Cal.App. 380. 

Svldenca 

Evidence was held to sustain con¬ 
viction of destroying insured prop¬ 
erty. 

Cal.—^People v. Morhar, supra. 

Okl.—^Perry v. State, 259 P. 667, 88 
Okl.Cr. 202. 

88. Cal.—^People v. Seitz, App., 277 
P. 1069. 

82 C. J. p 1004 note 91. 

IhdlotmeiLt 

(1) Indictment charging violation 
of statute defining offense of dis¬ 
posing of property to defraud insurer 
sufficiently specified offense.—^People 
V. Seitz, supra. 

(2) Intent to defraud insurer need 
not be alleged.—^People v. Seitz, su¬ 
pra. 

(3) Indictment for destroying, 
abandoning, and disposing of proper¬ 
ty insured “against theft" was held 
sufficient, although statute requires 
that property be insured “against 
loss or damage** by theft.—^People v. 
Seitz, supra. 

90. U.S.—^Egan v. Elnewel, D.C.S.D., 
298 F. 784, reversed on other 
grounds Knewel v. Egan, 45 S.Ct. 
622, 268 U.S. 442, 69 L.Ed. 1086. 
Cal.—^People v. Thom, 88 P.2d 6, 188 
Cal.App. 714. 

Okl.—^Nemecek v. State, 114 P.2d 492, 
72 Okl.Cr. 196, 186 A.L.R. 1149. 

32 C.J. p 1004 note 92. 

Presenting false claims for Insur¬ 
ance as offense see False Pretenses 
5 80. 


XxLsuraiLce to which applicable 

Since Its amendment in 1928 the 
statute making It an offense to pre¬ 
sent fraudulent claims on a contract 
of Insurance or indemnity is broad 
enough to cover accident and public 
liability Insurance, and the decision 
In Ex parte Wilson, 168 P. 1050. 
30 Cal.App. 667, which held that the 
statute applied only to fraudulent 
claims under policies for the Insur¬ 
ance of property and not to a claim 
on a policy of accident insurance, 
is no longer applicable.—^People v. 
Schlachter, 28 P.2d 688. 136 Cal.App. 
184. 

WUlfnlness 

(1) The gravamen of an offense 
under statute prescribing punishment 
for any person who willfully pre¬ 
sents or causes to be presented a 
false or fraudulent claim for pay¬ 
ment of a loss upon a contract of in¬ 
surance is willfully and knowingly 
presenting a false or fraudulent 
claim, or false or fraudulent proof 
of claim, for payment of a loss on a 
contract of Insurance.—State v. Ste¬ 
phenson, 10 S.B.2d 819, 218 N.C. 268. 

(2) Under statute prescrlblng-jpun- 
Ishment for any person who willfully 
and knowingly presents or causes to 
be presented a false or fraudulent 
claim for payment of a loss on a con¬ 
tract of insurance, the word ‘‘will¬ 
fully** Implies committing the of¬ 
fense purposely and designedly In 
violation of law and means that de¬ 
fendant knew what he was about to 
do and, with such knowledge, pro¬ 
ceeded to do act charged, and words 
“willfully and knowingly** mean In- 
intentlonally and consciously.—State 
V. Stephenson, supra. 

OvervalnatloiL as ozirntnal aofe 

Under statute denouncing the of- 
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such statutes.®^ However, it is not a crime at [ common law to procure or obtain overinsur- 


fense of presenting false proofs of 
loss, it is a criminal act knowingly 
to magnify greatly the value of de¬ 
stroyed property in a proof of loss, 
even though the Insurance company 
would be bound by the amount stated 
in the policy in a civil action.—State 
V. Egan, 195 N.W. 642, 47 S.D. 1. 

91. Xudlctmeat or information. 

(1) Counts charging that accused 
fraudulently caused to be presented 
false claims for insurance in certain 
sums on Are policy issued to him 
and corporation of which he was 
president, which policy was then in 
force, were held not demurrable on 
ground that counts did not state in 
what manner claims were fraudulent 
or that counts did not describe 
claims with reasonable certainty.— 
People V. Thom, 33 P.2d 5. 138 Cal. 
App. 714. 

(2) ‘‘Willfully.** as used in count in 
indictment charging defendant with 
willfully and knowingly presenting 
a false and fraudulent claim, and 
false and fraudulent proof of such 
claim, for pa^nment of a loss on a 
contract of fire Insurance on cured 
leaf tobacco, meant that defendant, 
for purpose of collecting insurance, 
intentionally made a false claim as 
to value of tobacco burned with 
knowledge and conscious of fact that 
claim was false and fraudulent.— 
State V. Stephenson, 10 S.E.2d 819, 
218 N.C. 258. 

(3) An information, charging that 
accused presented a “false and fraud¬ 
ulent claim and proof in support of 
such claim and proof of loss,** was 
sufficient as against an objection that 
it failed to allege that accused pre¬ 
sented a false or fraudulent “claim** 
against the Insurance company, the 
statute being violated and the offense 
complete when a proof of loss Is 
false or is made in furtherance of a 
fraudulent design or scheme to de¬ 
fraud.—State V. Egan, 195 N.W. 642, 
47 S.D. 1. 

Proof 

The gravamen of the offense is 
accused's intent to defraud, and 
hence the prosecution is not required 
to prove that there was a valid bind¬ 
ing insurance contract under which 
the fraudulent claim was presented. 
—^People v. Grossman, 82 P.2d 76, 28 
Cal.App.2d 193. 

Variance 

(1) In prosecution for presenting 
false claims of insurance, accused 
could not claim variance because in¬ 
formation charged presentation of 
claim different from claim presented 
by insured, under evidence showing 
that accused could have been prose¬ 
cuted for presenting other claims and 
could have been compelled to defend 
four charges Instead.—People v. 
Thom. 33 P.2d 5, 188 Cal.App. 714. 


(2) In prosecution for presenting 
false claims of insurance, accused 
was not prejudiced because prose¬ 
cution relied in one count on claim 
for loss and damage to machinery 
and equipment, rather than on sim¬ 
ilar claim relied upon in another 
count.—^People v. Thorn, supra. 

(3) In pfosecution for presenting 
false claims of insurance, there was 
no material variance because claims 
for loss' were shown to have been 
based on four policies instead of one 
as charged In information, since gist 
of offense is presentation of false 
claim, and material fact to be alleged 
and proved is that party presenting, 
or on whose behalf claim was pre¬ 
sented, was protected by policy.— 
People V. Thorn, supra. 

(4) In prosecution for presenting 
fklse claims of insurance accused 
was held not prejudiced because in¬ 
formation charged presentation of 
claim on one policy, and evidence I 
showed that there were three poli- 
cie$s, and that more insurance was 
outstanding in three policies than 
amount of loss claimed, which ex¬ 
ceeded any one policy.—People v. 
Thom, supra. 

(5) In prosecution for presenting 
false claims of fire insurance, fact 
that information alleged that com¬ 
pany and accused were protected, 
and evidence showed that party oth¬ 
er than accused was protected, did 
not constitute prejudicial variance, 
where accused owmed all of compa¬ 
ny's common stock and part of pre¬ 
ferred stock.—People v. Thorn, su¬ 
pra. 

Burden, of proof 

In prosecution for willfully and 
knowingly presenting a false and 
fraudulent claim, and false and 
fraudulent proof of such claim, for 
payment of a loss on a contract of 
fire insurance on cured leaf tobacco, 
burden was on the state to offer evi¬ 
dence tending to show, or from which 
jury might reasonably infer, that 
claim for value of tobacco burned 
was false, and that defendant knew 
it was false, and, w'ith such knowl¬ 
edge, proceeded to make claim for 
payment of insurance.—State v. Ste¬ 
phenson. 10 S.E.2d 819, 21S N.C. 258. 

AdJolsslbillty of avidanoe 

(1) In general.—State v. Egan, 183 
N.W. 662. 44 S.D. 273. 

(2) A letter from accused, who 
was an attorney, to insured, inform¬ 
ing insured of the injury for which 
the fraudulent claim was presented, 
was evidence of a “claim" within the 
contemplation of the statute.—People 
V. Grossman. 82 P.2d 76, 28 Cal.App. 
2d 193. 

(3) In prosecution against corpo¬ 
ration president for presenting false 
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claims of insurance, evidence as to- 
agreement between corporation sec¬ 
retary and broker as to raising 
invoice price of materials and as 
to purchase of machinery by accused 
and increasing cost thereof to cor¬ 
poration was held properly admit¬ 
ted. where transactions were closely 
1 related and were pursuant to com- 
I mon design to defraud corporation.— 
j People V. Thorn, S3 P.2d 5. 138 Cal. 
App. 714. 

(4) In a prosecution for present¬ 
ing false and fraudulent proofs in 
support of a claim for loss under a 
fire policy, the state was properly 
permitted to introduce in evidence 
certain policies, articles of Incorpora¬ 
tion, and certificates of authority to 
do business of insurance companies 
other than complainant Insurance 
company, for the purpose of showing 
w'hat the state claimed to be exces¬ 
sive insurance carried by accused 
and false representations made rela¬ 
tive to value.—State v. Egan. 195 N. 
W. 642. 47 S.D. 1. 

(5) Actual value of building de¬ 
stroyed by fire was admissible in a 
prosecution for presenting fraudu¬ 
lent proofs, notwithstanding statute 
providing that amount of insurance 
written shall be taken conclusively 
to be the true value of property 
wholly destroyed without criminal 
fault on the part of insured, it be¬ 
ing claimed in the prosecution that 
the property was destroyed through 
the "criminal fault” of Insured.— 
State V. Egan, supra. 

(6) Evidence of presentation of 
claim was held admissible, but not 
necessary, on prosecution for making 
affidavit vrith intent to present it in 
support of fraudulent claim on insur¬ 
ance policy for loss.—^People v. Du- 
fur, 168 P. 590, 34 CaLApp. 644. 

Bvidence held sufficient 

(1) In general.—People v. Gross- 
man, 82 P.2d 76, 28 Cal.App.2d 198. 

(2) To sustain conviction for vio¬ 
lation of statute making it unlaw¬ 
ful to prepare, make, or subscribe 
any writing with intent to present 
or use It or allow it to be present¬ 
ed or used in support of any false or 
fraudulent claim for the payment of 
a loss under a contract of insurance. 
— ^People V. Grossman, supra. 

(3) To show valid contract of in¬ 
surance under which claim was made. 
— ^People V. Grossman, supra. 

(4> To sustain falsity of the value 
placed on the property in the proof 
of loss, in prosecution for present¬ 
ing false and fraudulent proofs in 
support of claim for loss by fire.— 
State v. Egan. 195 N.W, 642, 47 S.D. 
1 . 

(5) To support a finding that ac¬ 
cused purchased the property in 
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ance.®2 Under various statutes in the different states 
it is an offense for a person to aid in the trans¬ 
action of business in the state by an insurance com¬ 
pany not authorized to transact business therein 
but such statutes do not extend to aid extended in 
the state to such an insurance company in the law¬ 
ful transaction of its business elsewhere and the 
state cannot punish an individual for insuring his 
owxi property in a company not licensed to do busi¬ 


ness in the state.^® Under some statutes it is an 
offense to make misrepresentations respecting in¬ 
surance policies.9® It is also sometimes made a 
criminal offense for a person to take out insurance 
on the life of another without his knowledge or 
consent;®*^ or for a physician knowingly to make 
false certificates as to his examination of appli¬ 
cants for insurance,®® although he does not profit 
thereby.®® 


IV. INSURANCE ORGANIZATIONS 
A. IN GENERAL 


§ 91. In General 

Generally speaking, an organization which writes 
insurance la an Insurance company, whether doing busi¬ 
ness as a stock, mutual, or mixed company, and re¬ 
gardless of the type of casualty or risk Insured against. 

An insurance company or corporation is a com¬ 


pany or corporation engaged in the business of 
making contracts of insurance,^ and, when used in 
a statute or a rule of law, the term includes a com¬ 
pany or corporation organized for the various kinds 
of insurance, if within the purpose of the statute or 
rule.2 It includes mutual, as well as stock, compa- 


Question pursuant to a preconceived 
plan to Insure it for many times its 
value, and then to bum It or cause 
it to be burned and collect the in¬ 
surance, in a prosecution for present¬ 
ing- false and fraudulent proofs in 
support of a claim for loss by fire.— 
State V. Egan, supra. 

(6) To prove corporate capacity 
of Insurer to do insurance business. 
—^People V. Panagolt, 148 P. 70, 26 
Col.App. 158. 

Z^vldenoe held insuffloleat to war¬ 
rant conviction under count in Indict¬ 
ment charging defendant with will¬ 
fully and knowingly presenting a 
false and fraudulent claim, and false 
and fraudulent proof of such claim, 
for payment of a loss on a contract 
of fire insurance on cured leaf tobac¬ 
co.—State V. Stephenson. 10 S.E.2d 
819, 218 N.C. 268. 

92. Mass.—Commonwealth v. Prlus, 
9 Gray 127. 

93. N.T.—^People ex rel. Kirkman v. 
Van Amrlnge, 194 N.E. 754, 266 
KT.T. 277, reversing 274 N.Y.S. 1014, 
242 App.Dlv. 753. 

94. N.T.—^People ex rel. Kirkman v. 
Van Amringe, supra. 

CoxLtraot made outside state 
The making, outside of the state, 
•of contracts of Insurance with for¬ 
eign insurance company not doing 
business in state was held not viola¬ 
tion of Penal Law, penalizing aiding 
of transaction of business in state 
by foreign Insurance company which 
had not designated superintendent of 
insurance as attorney on whom proc¬ 
ess might be served.—^People ex rel. 
Kirkman v. Van Amrlnge, supra. 

95. Pa.—Commonwealth v. Biddle, 
21 A. 184, 189 Pa. 605, 11 L.R.A. 
561. 

82 CJ. p 1192 note 10 [a]. 


99. N.T.—^People v. Legg. 255 N. 
T.S. 188, 234 App.Div. 872, affirmed 
182 N.E. 221, 259 N.T. 654. 
Evldenoe 

(1) In order to sustain charge of 
violating statute prohibiting misrep¬ 
resentations respecting Insurajice pol¬ 
icies, people had burden of proving 
material misrepresentations with in¬ 
tent to Induce holder to exchange 
policies.—^People v. Legg, supra. 

(2) Evidence did not sustain con¬ 
viction of misrepresenting terms of 
policies and making incomplete com¬ 
parison of policies to induce com¬ 
plainant to surrender existing poli¬ 
cies in exchange for others.—^People 
V. Legg, supra. 

97. Ind.—^Work v. American Mut. 
Life Ins. Co., 67 N.E. 458, 31 Ind. 
App. 153. 

N.C.—^Acme Mfg. Co. v. McCormick, 
95 S.E. 555, 657, 175 N.C. 277, L.R. 
A,1918P 672. 

98. Pa.—Commonwealth v. Duff, 7 
Pa.Dlst. 370. 

99. Pa.—Commonwealth v. Duff, su¬ 
pra. 

L Pa.—Commonwealth v. Provident 
Bicycle Ass'n, 36 A. 197, 178 Fa. 
636, 86 L.R.A. 589. 

14 C.J. p 82 note 7. 

8. N.D.—State v. Hogan, 78 N.W. 
1051, 8 N.D. 301, 73 Am.S.R. 769, 
45 L.R.A. 166. 

14 C.J. p 82 note 7 [a] (2), (4). 
Corporations or associations taxable 
as Insurance companies see the C. 
J.S. title Taxation 163, also 61 
C.J. p 306 note 82-p 307 note 46. 
Surety company as Insurance com¬ 
pany see the C.J.S. title Prlnclx>al 
and Surety § 391, also 50 P 
817 note 66. 


Life insuzaaoe oompany 

(1) The term “life insurance com¬ 
pany,** as defined in a particular stat¬ 
ute, was held to Include any corpora¬ 
tion writing life insurance, whether 
with or without capital stock, and 
on whatever plan, unless regulated 
by, or operating under, other statutes 
governing fraternal benefit, mutual 
aid, or local relief organizations.— 
National Mut. Ben. Ass'n v. Aaron. 
Tex.Clv.App., 46 S.W.2d 371, modi¬ 
fied on other grounds. Com.App., 67 
S.W.2d 866. 

(2) Where the statutes give a full 
and complete definition of a “life 
Insurance company,** no other defi¬ 
nition may be considered in arriving 
at a conclusion as to whether or 
not any other organization of per¬ 
sons or capital would constitute a 
life Insurance company.—n 1 o n 
Trust Estate v. Orr, Tex.Clv.App., 3 
S.W.2d 472. 

Organizations Tield to be Insurance 
companies 

(1) “Burial associations which is¬ 
sue to their members certificates 
evidencing the right to burial ben¬ 
efits are insurance companies.'*—Cap¬ 
itol Hill Burial Ass'n v. Oliver, 91 
P.2d 678, 674, 186 Okl. 261. 

(2) Companies organized to insure 
against loss from the breaking of 
plate glass are insurance companies, 
within a statute providing for the 
organization of insurance companiea 
—^People V. McCann, 67 N.T. 606. 

(3) A proposed corporation for the 
purpose of indemnifying or reimburs¬ 
ing its members for loss of property 
by theft is an insurance company 
within the general statutes of the 
state relating to the Incorporation 
of insurance companies.—^In re Sole- 
bury Mut. Protective Soa, Pa.Com. 
PL. 8 DeLCo. 189. 
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nies.3 In its broadest sense the term includes mu¬ 
tual benefit or aid associations and fraternal benefit 
societies having insurance features but it does 
not include such organizations in its strictest sense 
or literal meaning,5 or under statutes making a dis¬ 
tinction between insurance corporations proper and 
mutual benefit or aid associations and fraternal so¬ 
cieties.® Ordinarily it does not include an organi¬ 
zation the undertakings of which are essentially 
limited to furnishing a particular service,^ espe¬ 
cially if there is no undertaking to pay any money.® 

Insurance companies are not regarded as mere 
private business corporations, but rather as quasi¬ 
public corporations whose business is affected with 
a public interest.® They may be classified accord¬ 
ing to the type of casualty or risk insured against, 
as for example accident, fire, life, health, etc., in¬ 
surance companies,!® or according to the manner of 
their organization, in which case they are generally 
divided into stock companies, mutual companies, or 
mixed companies.!! 

Old-line companies and policies. An old-line life 
insurance company is generally a corporation which 
insures any applicant who passes the medical ex¬ 
amination and otherwise can meet the rules of the 
company,! 2 and a company may be an old-line com¬ 
pany, although it collects money to meet its obliga¬ 
tion by “annual dues” instead of by premiums.!® A 


§ 92 

person insured in an old-line company does not 
thereby become a member of the company.!-* 

Where an assessment life insurance company as¬ 
sumes liabilities not only on assessment policies but 
on regular old-line policies, the two classes of poli¬ 
cies rest on independent bases,!® and neither their 
proceeds nor their liabilities should be commingled,!® 
and losses accruing on the old-line policies must be 
paid out of premiums collected from them, and not 
from assessments levied on assessment policies.!*^ 

§ 92. Boards of Underwriters and Exchanges 

Boards of underwriters and exchanges are frequently 
organized by insurance companies or agents to cooperate 
In matters affecting their common business. The right 
to exclude members from such organizations may de¬ 
pend on whether the particular organization is a volun¬ 
tary one or one existing by force of statute. 

Associations known as boards of underwriters, in¬ 
surance exchanges, rating organizations, or the like, 
may be and frequently are organized b}' insurance 
companies or agents to promote their legitimate pur¬ 
poses and to cooperate in matters affecting their 
common business, as by promoting harmon}- and 
correcting practices in the business, establishing uni¬ 
form rates of insurance, or furnishing aid to un¬ 
derwriters in their business generally,!® Such as¬ 
sociations existed even prior to any legislation on 
the subject,!® but at present they are generally reg- 


3. Kan,—state v. Wichita Mut. Buri¬ 
al Ass’n, 84 P. 757, 78 Kan. 179. 

14 C.jr. p 82 note 7 [a] (3). 

Definition and nature of stock com¬ 
pany see Infra S 94. 

Definition and nature of mutual com¬ 
pany see infra § 104. 

4 . Ill.—Peterson v, Manhattan Life 
Ins. Co.. 91 N.B. 466, 244 IlL 329, 
18 Ann.Cas. 96. 

14 C.J. p 82 note 7 [a] (3). (7). 

‘‘Beneficial association'* defined see 
Beneficial Associations S 1. 

5. Ill.—^Peterson v. Manhattan Life 
Ins. Co., supra. 

14 C.J. p 82 note 7 [a] (6)-(9). 

6. Mo.—^Westerman v. Supreme 

Lodge K. of P.. 94 S.W. 470, 196 
Mo. 670, 5 L.R.A.,N.S., 1114. 

14 C.J. p 82 note 7 [a] (6). 

7. N.T.—^People v. Rosendale, 86 N. 
B. 806, 142 N.T. 126, 129. 

14 C.J. p 82 note 7 [a] (10)-(13), p 
83 note 8 [c]. 

& Pa.—Commonwealth v. Provident 
Bicycle Ass'n, 36 A. 197, 178 Pa. 
636, 36 L.R.A. 589. 

14 C.J. p 82 note 7 [a] (10), (12), 
(18). 

9- Mo.—McWilliams v. Central 

States Life Ins. Co., App., 187 S.W. 
2d 64L 


"A life lAsuzanne company is some¬ 
thing more than an ordinary busi¬ 
ness corporation, and its policyhold¬ 
ers are not ordinary creditors."— 
American Trust Co. v. California 
Western States Life Ins. Co., 98 P. 
2d 497, 510, 15 Cal.2d 42, prior opin¬ 
ion, App., 76 P.2d 201 and followed 
in California Western States Life 
Ins. Co. V. Pacific American Co., 98 
P.2d 511, 15 Cal.2d 763, prior opin¬ 
ion, App., 76 P.2d 20S. 

10. U.S.—Fidelity Mut. Life Ass'n 
V. Mettler. Tex., 22 S.Ct. 662, 185 
U.S. 308. 46 L.Ed. 922. 

14 C.J. p 82 note 7 [bl. 

11. U.S.—Ohio Farmers Indemnity 
Co. V. Commissioner of Internal 
Revenue, C.C.A.. lOS F.2d 665. 

Ind.—State v. Willett, 86 N.E. 68, 
171 Ind. 296, 23 L.R.A..N.S., 197. 
Me,—Pink v. Town Taxi Co., 21 A. 
2d 656, 138 Me. 44. 

18. Kan.—^Fllley v. Illinois Life Ins. 
Co.. 144 P. 257, 93 Kan. 193, L.R.A. 
1915D 134. adhering to opinion and 
denying rehearing 137 P.- 793. 91 
Kan. 220, L.ILA.1915D 130. 

13. Kan.—^Fllley v. Illinois Life Ins. 
Co., supra. 

14. Kan.—Filley v. Illinois Life Ins. 
Co., supra. 


Membership in mutual companies see 
infra § 108. 

16. Mo.—Craig v. Western Life Ins. 
Co., 116 S.W’. 1113, 136 Mo.App. 5. 

16. Mo.—Craig v. Western Life Ins. 
Co., supra. 

17. Mo.—Craig v. Western Life Ins. 
Co., supra. 

18. N.T.—Importers' & Exporters' 
Ins. Co. V. Rhoades. 146 N.E. 648. 
239 N.T. 420, reversing 205 N.T. 
S. 62S, 209 App.Dlv. 689. 

Tex,—Cline v. Insurance Exchange 
of Houston, Civ.App., 154 S.W.2d 
491, affirmed 166 S.'W.2d 677, 140 
Tex. 175. 

32 C.J. p 1052 note 45—63 C.J. p 1216 
notes 36, 37. 

Applioability of trade nnioxi pziaol- 
ples 

A trade association of local in¬ 
surance agents is governed by the 
principles which govern trade unions. 
—Cline V. Insurance Eh^change of 
Houston. Civ.App., 154 S.W.2d 491. 
affirmed 166 S.W.2d 677, 140 Tex. 175. 

19- Minn.—Childs v. Firemen's Ins. 
Co., 69 N.W^ 141, 66 Minn. 893, 
35 L.R.A. 99. 

65 C.J. p 1216 note 37 [a], 

OzigliL of rating organisation 
The rating organization is a de¬ 
velopment of insurance arising out 
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ulated by statute, and frequently placed under the 
supervision of the state insurance department.20 
The name by which a g^ven organization is desig¬ 
nated in its articles of association is not conclu¬ 
sive in determining whether or not it constitutes a 
board of imderwriters.^i 

By joining the association a member agrees to 
abide by its duly adopted by-laws and amendments, 
which then become the contract between the associ¬ 
ation and the member.22 The rules of the organi¬ 
zation must be lawful, proper, and within the scope 
of the authority conferred on it,23 and power grant¬ 


ed to it to adopt by-laws cannot extend its pur¬ 
poses beyond those laid down by the statutes pro¬ 
viding for its creation.24 

Eligihility to membership. Membership in boards 
of underwriters or exchanges ordinarily is confined 
to those engaged in the insurance business.25 
determining eligibility to membership in such as¬ 
sociations, a distinction exists between an associa¬ 
tion existing under statute and one existing solely 
by agreement of its members.26 The former must 
furnish its service to any prospective member who 
agrees to be bound by its rules,27 whereas the lat- 


of the difficulties of rate making: 
based on the experience of a slngrle 
company.—Importers* & Exporters* 
Ins. Co. V. Khoades. 146 N.E. 648, 239 
N.T. 420, reversing 206 N.T.S. 628. 
209 App.Dlv. 689. 

2a Mo.—State v. .^tna Ins. Co., 51 
S.W. 418. 150 Mo. 118. 

32 C.J. p 1052 note 46. 

Rafasal to do hualiLesa -with broker 
Under some statutory provisions a 
rating association cannot refuse to 
do business -with a broker for any 
reason except that the broker will 
not adhere to the reasonable rules 
of the association; and a require¬ 
ment that all brokers comply with 
a certain condition before their or¬ 
ders for insurance will be accepted 
is equivalent to refusing to do busi¬ 
ness with them except on that con¬ 
dition.—Rosensweig v. Whitney, 222 
N.T.S. 87, 221 App.Div. 8. 

Penalty for Joining tariff association 
Under some statutory provisions, 
an insurance company Joining a tariff 
association is penalized.—Southern 
States Fire Ins. Co. v. Kronenberg, 
74 So. 63, 199 Ala. 164. 

21. Minn.—Childs v. Firemen's Ins. 
Co.. 69 N.W. 141, 66 Minn. 393, 35 
L,.R.A. 99. 

A ‘‘central hnrean” of a rating or¬ 
ganization, although organized os¬ 
tensibly as an independent unincor¬ 
porated association, was held to be a 
rating organization where it was ei¬ 
ther an Integral part of the rate- 
making organization, or its niere 
agent to carry out some of its claim¬ 
ed purposes.—^Rosensweig v. Whit¬ 
ney. 222 N.T.S. 87, 221 App.Div. 8. 

22. N.T.—^Buffalo Ass'n of Fire Un¬ 
derwriters V. Noxsel-Dlmlck Co., 
253 N.T.S. 40. 141 Misc. 383, modi¬ 
fied on other grounds 256 N.T.S. 
263. 235 App.Div. 92. affirmed 184 
N.B. 142, 260 N.T. 678. 

By-law held not violated by prior 
contract 

Contract between Insurance agent 
nnd insurance company executed be¬ 
fore the adoption by an association 
-of insurance agents, of which the in¬ 
surance agent was a member, of a 


by-law regulating commissions could 
not be held or construed by the as¬ 
sociation to be a violation of the 
by-law.—^Buffalo Ass'n of Fire Un¬ 
derwriters V. Noxsel-Dlmick Co., su¬ 
pra. 

23. N.T.—Importers* & Exporters* 

Ins. Co. V. Rhoades. 146 N.B. 648, 
239 N.T. 420, reversing 205 N.T. 
S. 628, 209 App.Div. 689. 

Wis.—^Milwaukee Board of Fire Un¬ 
derwriters V. Badger Mut. Fire Ins. 
Co., 283 N.W. 342, 280 Wis. 60. 
Improper rule as affecting board’s 
de Jnre status 

A board of underwriters organized 
under a statute authorizing the cre¬ 
ation of such a corporation was held 
to be a de Jure corporation notwith¬ 
standing its failure to make its 
membership provisions accord with 
the governing statutes.—Milwaukee 
Board of Fire Underwriters v. 
Badger Mut Fire Ins. Co., supra. 
Attack by nonmember 
An insurance agent could not com¬ 
plain that a rule of an insurance 
exchange, a voluntary association of 
insurance agents, was arbitrary, un¬ 
reasonable, and discriminatory be¬ 
cause it was Inapplicable to members 
Joining the exchange before a cer¬ 
tain date, where he was not a mem¬ 
ber of the exchajige or seeking to 
become one and could have Joined 
the exchange before the effective 
date of the rule, which was not re¬ 
troactive.—Cline V. Insurance Ex¬ 
change of Houston, 166 S.W.2d 677, 
140 Tex. 176, affirming, Clv.App., 164 
S.W.2d 491. 

Substantive obUgations 
Under statutes empowering a rat¬ 
ing organization to make rules af¬ 
fecting rates, it cannot impose sub¬ 
stantive obligations or penalties on 
the community or on a broker on 
the theory that they might indirect¬ 
ly affect rates of insurance, and re¬ 
quirements of. such an organization 
attempting to make brokers respons¬ 
ible for the payment of earned pre¬ 
miums unless the written authority 
of applicant for insurance is shown, 
or prescribing that brokers in their 
applications for insurance make rep- 
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resentatlons as of their own knowl¬ 
edge as to other Insurance and pre¬ 
vious losses of the party being in¬ 
sured, have been held unreasonable 
and unauthorized.—^Rosenswelg v. 
Whitney, 222 N.T.S. 87, 221 App.Div. 
8 . 

Begnlatlng oommlssloiis 

An association of underwriters or 
agents has been held without power 
to regulate the commissions to be 
charged where the charter of the 
association stated its purposes to be 
to inculcate equitable principles in, 
and disseminate Information relative 
to, the business of insurance, and to 
establish uniformity among Its mem¬ 
bers in Insurance policies, and it has 
been held that, where the power of 
an association to promulgate pre¬ 
mium rates has terminated, the sub¬ 
sidiary power to establish uniform 
commissions to brokers also termi¬ 
nates.—^Buffalo Ass'n of Fire Under¬ 
writers V. Noxsel-Dlmick Co., 356 
N.T.S. 263, 236 App.Div. 92, modify¬ 
ing 258 N.T.S. 40, 141 Misc. 333, 
and affirmed 184 N.E. 142, 260 N.T. 
678. 

dasslfloation of risks 
Under some statutes rating boards 
have power merely to fix the various 
classifications in which risks may be 
placed, and do not have power to 
place any particular risk in a des¬ 
ignated class.—^Kaplan v. Travelers’ 
Ins. Co., 277 N.T.S. 95, 154 Misc. 600, 
affirming 269 N.T.S. 560, 149 Misc. 
860. 

24. N.T.—^Buffalo Ass'n of Fire Un¬ 
derwriters V. Noxsel-Dimick Co., 
256 N.T.S. 263, 236 App.Div. 92, 
modifying 258 N.T.S. 40, 141 Misc. 
383, and affirmed 184 N.E. 142, 260 
N.T. 678. 

25. Minn.—Childs v. Firemen's Ins. 
Co., 69 N.W. 141, 66 Minn. 393, 85 
Lr.R.A. 99. 

26. N.T.—Importers' & Exporters' 
Ins. Co. V. Rhoades, 146 N.E. 648, 
239 N.T. 420, reversing 206 N.T.S. 
628, 209 App.Div. 689. 

27. N.T.—^Importers* A Exporters' 
Ins. Co. V. Rhoades, supra. 
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ter may pick and choose,28 and membership there¬ 
in is a privilege, not a right.29 The former may 
not exclude eligible persons or companies by adopt¬ 
ing rules which go beyond the powers conferred 
on it by the statute,2® whereas the latter may ex¬ 
tend the scope of its rules according to its own 
will,21 and, vrithin legal limitations, may prescribe 
the terms and conditions on which an applicant may 
become a member thereof.22 A rating organization 
empowered by statute to make rules cannot exclude 
an insurance company because of the company’s re¬ 
fusal to abide by rules of the rating organization 
not affecting rates.23 

Assessments, The association may adopt a meth¬ 
od of making assessments on its members for its 
support, if not arbitrary or unreasonable.34 An 
insurance company which has voluntarily paid as¬ 
sessments to a board of underwriters and received 
the benefits of a fire patrol as fully as any other 
insurer cannot recover the assessments so paid, not¬ 
withstanding it was improperly denied membership 
in the board, since if the payments were made un¬ 
der a mistake the mistake was one of law.36 A 
claim to recover such assessments will be barred 
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where not asserted until after the statute of limi¬ 
tations has run.38 

Fines, suspension, or cxptilsion. The levying of 
a fine by an insurance exchange is void and no or¬ 
der of suspension or expulsion may be predicated 
on its nonpayment if the rights of the member in¬ 
volved are disregarded by affording the member 
no opportunity to be heard on the particular 
charge.2" A member of a voluntary insurance ex¬ 
change, who considers himself improperly threat¬ 
ened with fine, suspension, or expulsion, must ex¬ 
haust available remedies specifically given by the 
rules and regulations of the society before applying 
to the courts for relief." 8 A member who had not 
been suspended or ousted from membership was 
held unable to challenge the legality of a regulation 
of the exchange providing that no member should 
transact business with a suspended member.®® 

§ 93. Mixed Companies 

A mixed company Is one which embodies character¬ 
istics of both stock and mutual companies, Its profits 
or surplus, for example, being divided among policyhold¬ 
ers as well as stockholders. 

Mixed insurance companies are those which are 


IN8UBANCE 


ns, N.T.—^ImpoPters' & Exporters* 
Ins. Co. V. Hhoades, supra. 

S8. N.T.—^BufEalo Ass'u of Fire Un¬ 
derwriters V. Noxsel-Dimick Co., 
268 N.Y.S. 40, 141 Mlsc. 833. modi¬ 
fied on other grounds 256 N.Y.S. 
263, 235 App.Diy. 92, affirmed 184 
N.B. 142, 260 N.Y. 678. 

30. N.Y.—^Importers' & Exporters' 
Ins. Co. V. Hhoades, 146 N.E, 648, 
289 N.Y. 420, reversing 206 N.Y.S. 
628, 209 App.Div. 689. 

31. N.Y.—Importers’ & Exporters* 

Ins. Co. V. Hhoades, supra. ^ 

38. N.T.—Buffalo Ass’n of Fire Un¬ 
derwriters V. Noxsel-Dimick Co., 
258 N.Y.S. 40. 141 Misc. 333, modi¬ 
fied on other grounds 266 N.Y.S. 
263, 285 App.Div. 92, affirmed 184 
N.B. 142, 260 N.Y. 678. 

AffiUatioiL with muinal assodatioii 
A voluntary private association of 
insurance agents is within its rights 
in setting up quaJifleations for mem¬ 
bership which will exclude from the 
association anyone who has an inter¬ 
est in or represents a mutual asso¬ 
ciation.—Walker v. Fort Worth Ins. 
Underwriters* Ass’n, Tex.Clv.App., 
79 S.W.2d 661, error dismissed. 
Affiliation with leaifling agancy 
The operator of real estate mort¬ 
gage business, who conducted an in¬ 
surance business as a side line, was 
not entitled to enjoin maintenance of 
rule of Insurance exchange whereby 
money lending agencies doing insur¬ 
ance business, and agents of any 

44 C.J.S.-39 


company doing business with such a 
lending agency, were ineligible to 
membership in exchange, in absence 
of any contention that rule was an 
unreasonable restriction on activities 
of members of the exchange.—Cline 
V. Insurance Exchange of Houston, 
Civ-App., 164 S.W.2d 491, affirmed 
166 S.W.2d 677. 140 Tex 176. 

33: N.Y.—Importers' & Exporters* 
Ins. Co. V. Rhoades. 146 N.B. 648, 
239 N.Y. 420, reversing 205 N.Y.S. 
628, 209 App.Dlv. 689. 

34. Ark,—^National Union Fire Ins. 
Co. V. Dickinson, 194 S.W. 264, 12S 
Ark. 367. 

Bstoppti to deny right 
A company which is not subject to 
assessment is not estopped to deny 
the right of a board to assess It in 
the future by the fact that for sev¬ 
eral years it voluntarily paid the 
assessment and reported its premi¬ 
ums for the purpose of fixing its 
assessment—^Milwaukee Board of 
Fire Underwriters v. Badger Mut 
Fire Ins. Co., 283 N.W. 842, 280 Wls. 
60. 

Amendsneiit of artioles of incorpora¬ 
tion 

Under statutes giving the right to 
make assessments under fire patrol 
statutes to a single corporation in 
each city whose members do an in¬ 
surance business in the city, a board 
of underwriters which, by amend- 
I ment of its articles of incorporation, 
extended membership to Insurance 
I companies doing business in the 
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county was held to have no right to 
make such assessments.—^Milwaukee 
Board of Fire Underwriters v. Badger 
Mut. Fire Ins. Co., supra. 

35. Wls.—Milwaukee Board of Fire 
Underwriters v. Badger Mut. Fire 
Ins. Co., supra. 

36. Wis.—^Milwaukee Board of Fire 
Underwriters v. Badger Mut Fire 
Ins. Co., supra. 

37. N.T.—Irvin Agency v, Hess, 26 
N.Y.S.2d S19, 176 Misa 56. af¬ 
firmed 26 N.Y.S.2d 858, 261 App. 
Dlv. 935. 

38. N.T.—^Irvin Agency v. Hess, su¬ 
pra, 

Aotion held prematnze 
An action for a determination that 
fines imposed by an insurance ex¬ 
change were illegal and to enjoin 
enforcement of them is premature 
where no proceedings have been ini¬ 
tiated for suspension or expulsion of 
the member and the rules of the ex¬ 
change provide that no member can 
be suspended or expelled unless the 
arbitration or grrievance committee 
of the associations recommends such 
action and its recommendation is ap¬ 
proved by the executive committee 
and, in the event of an appeal by the 
member, a confirmation of that ap¬ 
proval by a vote of the members of 
the exchange.—^Irvin Agency v. Hess, 
supra. 

39. N.T.—^Irvin Agency v. Hess, su¬ 
pra. 
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not exclusively stock or mutual companies, but em¬ 
body some of the characteristics or features of 
each,^<* and they operate under statutes governing 
insurance companies which do business both on the 
mutual and on the stock plan.^i One insured in 
such a company, in the absence of any statement 
in the contract in which category he is included, 
will be deemed to be insured under the stock or 
mutual plan according to the circumstances or na¬ 
ture of the particular contract.‘*2 Where the com¬ 
pany is both a stock and a mutual company, it is no 
objection to an action brought to compel the di¬ 
rectors to account for funds wasted by them that 
plaintiff sues in his capacity both as a stockholder 
and as a policyholder>3 

ProfitSj surplus^ and dividends. Distribution of 


the profits or surplus of mixed companies is gener¬ 
ally made by designating a fixed portion thereof to 
be paid as dividends to stockholders, the residue be¬ 
ing turned over to the policyholders.^^ However, 
where the business of the company is conducted in 
two departments, one stock and the other mutual, 
each being independent of the other, with distinct 
interests, the surplus accumulated in the operation 
of the stock department belong-s to the stock depart¬ 
ment, and if that department is discontinued and its 
affairs wound up, the surplus should be distributed 
among the holders of shares of the capital on which 
the stock department was established.^5 ^ stock¬ 

holder in a mixed company cannot assert his indi¬ 
vidual rights to a share of the surplus until a divi¬ 
dend has been declared.^® 


B. STOCK COMPANIES 


§ 94. Nature 

A stock Insurance company Is one which has issued 
capital stock and which Is controlled by stockholders 
who take the profits. Provision Is sometimes made by 
statute for the mutualization of such companies, on 
approval of the superintendent of insurance, by the com¬ 
pany's purchase and retirement of Its capital stock. 

A Stock insurance company is a corporation hav¬ 
ing a capital divided into shares, which is liable for 
the company’s losses and expenses, and which is 
contributed by the stockholders who take the profits 
of the business.^*^ As distinguished from a mutual 
insurance company, it is established and carried on 
for the purpose of providing profits to its stock¬ 
holders by the insurance of others,^® and its policy¬ 
holders ordinarily have nothing to do with the man¬ 
agement of the company,^® The fact that a pro¬ 
prietary company carrying on ordinary life insur¬ 


ance business combines the mutual element with the 
proprietary, and divides its profits, apportioning a 
limited percentage to the stockholders as dividends 
on their shares and the balance to the policyhold¬ 
ers, does not transform the company into a mutual 
company.so It is immaterial, in distinguishing be¬ 
tween stock and mutual companies, whether premi¬ 
ums on policies are paid in cash or by notes,®! and 
the fact that a policy made acceptance of the pre¬ 
mium optional, and, if the premium was insufficient 
to meet the company’s requirements, authorized the 
company to call for the difference, was held not to 
make it an assessment company in issuing the pol¬ 
icy.® 2 Under some statutory provisions, only cor¬ 
porations possessing capital stock are structurally 
entitled to write insurance contracts.®® 

Mutualization. By statute in some states, any 


4a n.S.—Ohio Farmers Indemnity 
Co. V. Commissioner of Internal 
Revenue. C.C.A., 108 F.2d 665. 

Me.—^Pink v. Town Taxi Co., 21 A. 

2d 656. 138 Me. 44. 

82 C.J. p 1031 note 8—14 C.J. p 80 
note 2 [el. P 81 note 3 [b]. 

41. Md.—^Petition of Charlton Bros. 
Transp. Co., 30 A.2d 538, 181 Md. 
253. 

32 C.J. p 1031 note 9. 

42. Ill.—Illinois Fire Ins. Co. v. 
Stanton, 57 Ill. 854. 

43. N.T.—^Youngr v. Equitable Life 
Assur. Soc., 98 N.Y.S. 1052, 112 
App.Div. 760. 

44. Me.—^Pink v. Town Taxi Co., 21 
A.2d 666. 138 Me. 44. 

37 C.J. p 370 note 77. 

45. Mass.—^Traders' & Mechanics’ 
Ins. Co. V. Brown, 8 N.E. 184, 142 
Mass. 403. 


46. N.T.—Greefl v. Equitable Life 
Assur. Soc.. 54 N.B. 712, 160 N.T. 
19. 73 Am.S.R. 659. 46 L.R.A 288. 

47. U.S.—Ohio Farmers Indemnity 
Co. v. Commissioner of Internal 
Revenue, C.C.A, 108 F.2d 666. 

32 C.J. p 1006 note 99—14 C.J. p 80 
note 2 [e], p 82 note 7 [cl. 

stock life insiizaace company 
Is one in which the initial capital 
Investment is made by the subscrib¬ 
ers to the stock, and the business is 
thereafter conducted by a board of 
directors elected by its stockholders, 
and. subject to state statutes, the 
distribution of eamln^rs or profits 
as between stockholders and policy 
holders is determined by the board 
of directors.”—Atlantic Life Ins, Co. 
V. Moncure, D.C.Va.. 35 F.2d 360, 362, 
affirmed, C.C.A., Moncure v. Atlantic 
Life Ins. Co., 44 F.2d 167, certiorari 
denied 51 S.Ct. 346, 283 X7.S. 823, 75 
LuEd. 1438. 


4a D.C.—Hutchins Mut. Ins. Co. of 
District of Columbia v. Btazen, 105 
P.2d 53. 70 APP.D.C. 174. 

Surplus and dividends of mutual 
companies see Infl^a 5 114. 

49. U.S.—Ohio Farmers Indemnity 
Go. V. Commissioner of Internal 
Revenue. C.C.A, 108 P.2d 666. 

50. Ohio.—Sta.te v. Union Cent Life 
Ins. Co., 13 Ohio Clr.Ct.N.S., 49. 32 
Ohio Clr.Ct 262. affirmed 95 N.B. 
1156, 84 Ohio St 459. 

51. U.S.—Ohio Farmers Indemnity 
Co. V. Commissioner of Internal 
Revenue, aC.A, 108 F.2d 665. 

sa Mo.—WoUums v. Mutual Ben. 
Health & Aocldent Ass’n, 46 S.W. 
2d 269, 226 hdo.App. 647. 

5a Wyo.—^Farmers Automobile In¬ 
ter-Insurance Sxchanfire v. MacDon¬ 
ald. 140 P.2d 906. 59 Wyo. 862. 
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stock life insurance company is permitted to become 
a mutual company by acquiring its capital stock un¬ 
der certain conditions for the benefit of its policy¬ 
holders;®^ and the validity of such a statute has 
been upheld.®® Statutory or charter provisions 
sometimes permit mutualization of the company by 
the directors so as to allow policyholders who are 
respectively insured for not less than a certain 
amount to vote at the annual election for part of 
the directors.®® Under some statutory provisions, 
mutualization is permissive, not mandatory, and can 
never be effected unless the superintendent of in¬ 
surance and a majority of the directors, sharehold¬ 
ers, and policyholders approve,®^ the mutualization 
taking effect on the approval of the superintend¬ 
ent.®® 

In its relation to policyholders, a proceeding for 
the mutualization of a stock insurance corporation 
is essentially quasi in rem.®® With respect to the 
notice to be given policyholders of the proposed 
change, reasonable and practical considerations, 
rather than mere physical possibilities, should dic¬ 
tate the t 3 rpe of substituted service,®® and a policy¬ 
holder who in fact received notice of, and partici¬ 
pated in, the proceedings cannot object that the no¬ 
tice may not have been sufficient to bring in other 
or all policyholders.®! 

The measure of value of the shares of stock to 
be acquired on mutualization of the corporation is 
not governed by statutes relating to the dissolu¬ 
tion of stock insurance companies.®^ The purchase 
price of the stock may properly evolve from ne¬ 
gotiations between the company and the stockhold¬ 
ers where the statutes so provide,®® and approval 
will be granted for the purchase of the stock at an 
agreed price out of the surplus of the corporation 
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where there will be no impairment of the rights 
of policyholders or stockholders, or of the financial 
security of the corporation.®^ 

§ 95. Incorporation, Organization, and Exist¬ 
ence 

a. In general 

b. Charter and by-laws 

c. Liabilities of promoters, organizers, or 

incorporators 

a. In General 

The organization of insurance corporations Is sim¬ 
ilar to that of other corporations, except that certain 
additional safeguards are frequently laid down by stat¬ 
ute. Matters relating to the period of existence of the 
corporation, as well as its reorganization, depend on its 
charter and the statutes of the particular Jurisdiction. 

Matters pertaining to the organization of stock 
insurance companies depend to a large extent on 
the statutes of the particular jurisdiction.®® While 
such companies resemble other corporations in the 
manner and incidents of their organization,®® insur¬ 
ance corporations may not be formed pursuant to 
the provisions of the general corporation law where 
the statutes contain independent enactments, one 
known as the general corporation law and the other 
as the insurance law;®7 and, conversely, a compa¬ 
ny which proposes to carry on any business other 
then that of insurance may not be incorporated un¬ 
der a statute providing for the incorporation of in¬ 
surance companies.®® 

Statutes prescribing certain conditions that must 
be fulfilled before an insurance company will be 
permitted to organize and transact business may be 
enacted in pursuance of the inherent power of the 
state to prescribe such laws as may be essential for 


54. Ohio.—^Belden v. Union Central 
Life Ins. Co.. 55 N.E.2d 629. 143 
Ohio St. 329. 

55. Ohio.—^Belden v. Union Central 
Life Ins. Co., supra. 

5& N.T.—^Lord v. Equitable Life As- 
sur. Soa, 87 N.E. 443, 194 N.T. 212. 
22 L.R.A..N.S.. 420. reversing 110 
N.T.S. 1185, 126 App.Div. 937. af¬ 
firming 108 N.Y.S. 67, 57 Misc. 417. 

32 C.J. p 1005 note 6. 

57. Ohio.—^Belden v. Union Central 
Life Ins. Co.. 55 N.E.2d 629, 143 
Ohio St. 829. 

58. Ohio.—^Belden v. Union Central 
Life Ins. Co., supra. 

69. N.J.—^Application of Prudential 
Ins. Co. of America, 28 A.2d 120. 
132 N.J.Bq. 170. 

80b N.J.—^Application of Prudential 
Ins. Ca of America, supra.. 


61. N.J.—^Application of Prudential 
Ins. Co. of America, supra. 

68. N’.J.—^Application of Prudential 
Ins. Co. of America, supra. 

63b N".!.—^Application of Prudential 
Ins. Co. of America, supra. 

64. N.J.—^Application of Prudential 
Ins. Co. of America, supra. 

65. XSxLd of iZLsuranoe 

(1) A statute authorizing the in¬ 
corporation of guaranty companies 
authorizes the incorporation of a 
company organized for the purpose 
of guaranteeing the payment of de¬ 
posits in state and national banks.— 
Bankers* Deposit Guaranty & Sure¬ 
ty Co. V. Barnes, 105 P. 697, 81 Kan. 
422. 

(2) Under some statutes, a com¬ 
pany may be organized to transact 
only health and accident insurance, 
and need not seek a license to trans- ^ 
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act. in addition, the business of life 
insurance.—People v. Lowe. 172 N.E. 
17, 340 Ill. 51. 

(3) Where a clause of a statute 
specifically provides for the incor¬ 
poration of title insurance companies, 
a corporation for the purpose of 
transacting such business may not 
be organized under the provisions of 
another clause of the statute.—In re 
Corporations for Title Insurance, 12 
Pa.Dist. & Co. 719. 

62 C.J. p 1055 note 26. 

66. N.T.—Chase v. Lord, 77 N.Y. 
1. 6 Abb.N.Ca8. 258. 

67. Ill.—People v. Hose. 51 N.E. 246, 
174 Ill. 310, 44 L.R.A. 124. 

32 C.J. p 1012 note 97—25 C.J. p 1089 
note 8 [a] (2). 

Right to insure generally see supra 
5 56. 

68. N.Y.—^People v. Rosendale, 36 N. 
E. 806, 142 N.Y. 126. 
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the good government of the community and the pro¬ 
tection of its citizens;®^ and for the purpose of as¬ 
certaining whether or not a company has complied 
with such conditions provision may be made for an 
examination under state authority.'^® Among other 
conditions prescribed by these statutes it is variously 
required that the articles be adopted and subscribed 
by the members that the articles of incorpora¬ 
tion state the amount of stock actually subscribed 
and that they be approved by a designated state of¬ 
ficer,and be filed or recorded as prescribed 
that public notice of the formation, name, and ob¬ 
ject of the company shall be given by it;^® and that 
directors shall be chosen.76 It is no objection to 
the organization of a corporation under a particular 
act that the required declaration of the purposes of 
the corporation specifies the particular kind of con¬ 
tracts which the corporation intends to guarantee, 
and contains more than the exact language of the 
statute, provided such contracts are within the gen¬ 
eral language of the actJ7 On performance of the 
prescribed conditions, the company may commence 
an insurance business.^® 

Location. Where a charter contemplates the or¬ 
ganization of a fire insurance corporation whose 
business is required to be conducted in a specified 
city, a corporation cannot be organized and estab¬ 
lished thereunder in a different cityJ® 

Period of existence. A general statute providing 


that, when the period of a corporation's existence 
is not limited by its charter, it may exist for a speci¬ 
fied number of years does not limit the period of 
existence of a corporation created by a special act 
which provides that the company shall have perpet¬ 
ual succession.®® 

Reorganization. The state has a vital interest in 
the reorganization of insurance companies,®! and 
reorganization is properly refused where the result 
would be to re-establish the same situation which 
led to the attempt to reorganize.®^ By becoming a 
party to, or accepting benefits under, a plan by 
which a title company was reorganized, a holder 
of mortgage bonds guaranteed by the company was 
held not to have forfeited his right of recovery in 
a suit seeking to accord him a priority in the dis¬ 
tribution of the proceeds of the mortgaged prop¬ 
erty.®® 

b. Charter and By-Laws 

The charter of an Insurance company Includes Its 
articles of association, Its certificate of Incorporation, 
and the statutes and constitution of the state. The 
charter may be amended by the state where power so 
to do has been reserved; and power to amend Is some¬ 
times conferred on the company. 

The charter^of an insurance company consists not 
only of the articles of association®^ but also of the 
certificate of incorporation®® and the statutes and 
constitution of the state.®® 


69. Mo.—state v. Stone, 24 S.W, 164, 
118 Mo. 388, 40 Am.S.R. 388, 25 L. 
ILA. 243—State v, Matthews, 44 
Mo. 623. 

Power to re^rulate Insurance business 
see supra $ 66. 

Requirements as to amount of capi¬ 
tal see infra § 96. 

70. N.T.—Chase v. Lord. 77 N.Y. 1, 

6 Abb.N.Cas. 268, reverslnsT 16 Hun 
369 * 

32 C.J. p 1006 note 28. 

71. N.H.—^Unlty Ins. Co. v. Cram, 
48 N.H. 636. 

Tex.—State v. Burgress, 109 S.W. 922, 
101 Tex. 624, reversingr, Clv.App., 
107 S.W. 366. 

72. Cal.—People v. Flint, 28 P. 495, 
64 Cal. 49. 

Tex.—General Bonding & Casualty 
Ins. Co. V. Moseley, Civ.App., 174 
S.W. 1031, reversed on other 
grounds 222 S.W. 961, 110 Tex. 629. 

73. Tex.—State v. Burgess, supra. 
Approval as mULdatory 

Under a statute directing the in¬ 
surance commissioner to examine 
articles of agreement of a domestic 
Insurance company and amendments 
thereto and, if the provisions of the 
law preliminary to the establish¬ 
ment of the corporation have been 
complied with) so to certify by anj 


indorsement on the articles, approval 
by the insurance commissioner is 
mandatory once the legality of the 
articles or amendments appears; 
and a statutory amendment provid¬ 
ing that both the insurance commis¬ 
sioner and the attorney general 
should approve the articles and 
amendments thereto was held not to 
enlarge the powers of the commis¬ 
sioner.—^Phenlx Mut. F^re Ins. Co. 
v. Rouillard, 29 A.2d 184, 92 N.H. 228. 

74. Tex.—State v. Burgess, 109 S.W. 
922, lai Tex. 624, reversing. Civ, 
App., 107 S.W. 366. 

32 C.J, p 1006 note 20. 

76. N.H—Unity Ins! Co. v. Cram, 
43 N.H 636. 

76. Ohio.-State v. Fidelity & Cas¬ 
ualty Ins. Co.. 31 N.E. 658, 49 
Ohio St. 440, 84 Am.S.R. 573, 16 
L..HA 611. 

77. Ill.—People v. Potts, 106 N.B. 
524, 264 111. 622. 

78. Ill.—Blinn v. Riggs, 110 Ill.App. 
37, affirmed 70 N.B. 704, 208 Ill. 473, 
100 Am.S.R. 234. 

N.T.—Chase v. Lord. 77 N.T. 1, 6 
Abb.N.Ca43. 268, reversing 16 Hun 
869. 

79. N.J.—Wonderly v. Booth, 86 N. 
J^Law 260. 


sa Mo.—State v. German Mut. Life 
Ins. Co., 123 S.W. 19, 224 Mo. 84. 
19 AnmCas. 1210. 

81. U.S.—^Mortgage Guarantee Co, v. 
Rogan, I>.C.Cal., 41 F.Supp. 932. 

Mutualization of stock companies see 
supra 8 94. 

82. D.C.—^Hartmann v. Masters, 269 
F, 483, 60 App.D.C. 141, certiorari 
denied Masters v. Hartman, 41 S. 
Ct. 376, 265 U.S. 571, 65 L.Bd. 791. 

Equal division of stock betimn fac¬ 
tions 

Where the attempted reorganiza¬ 
tion was the result of a quarrel be¬ 
tween two factions, each of which 
owned one half of the stock, the 
court properly refused to authorize a 
reorganization which would result 
again in each faction owning an 
equal amount of stock and reSstab- 
llshing the difficulties which led to 
the suit.—^Hartmann v. Masters, su¬ 
pra. 

83. Ky.—Title Insurance & Trust 
Co, V. LouiElville Presbyterian The¬ 
ological Seminary, 109 S.W.2d 814, 
270 Ky. 442. 

84. Mo.—State v. Toombs, 26 S.W. 
2d 101, 824 Mo. 819. 

85. Mo.—State v. Toombs, supra. 

86. Mo.—^McDonald v. Pacific States 
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The power to amend or repeal an insurance com¬ 
pany’s charter may be reserved to the legislature by 
constitution or by statute and the legislature has 
the right to alter or repeal any law under which an 
insurance company has been organized, and thus 
prescribe the conditions on which its existence may 
be continued or terminated,unless the obligations 
of existing contracts would thereby be violated.^^ 
The state’s exercise of its reserved power to re¬ 
quire an amendment to the charter of an insurance 
company, increasing its capital stock, as a condition 
precedent to continuing in business does not impair 
or abrogate any contract between the company and 
its members,®'® between the state and the compa¬ 
ny,®^ or betvreen the stockholders of the company 
and the state.®® 

The power of amendment is sometimes conferred 
on the company.®® A reservation in the certificate 
of incorporation of the right in the directors to 
amend the charter in any manner permitted by law 
is binding on the stockholders ;®^ but an amendment 
merely assented to by owners of a majority of the 
shares of stock, without a corporate meeting having 
been held, is not binding on the minority stockhold¬ 
ers.®^ An amendment of the charter of a stipulat¬ 
ed premium insurance company, pursuant to which 
it becomes an old-line legal reserve insurance com¬ 
pany, does not effect a change in the corporate ex¬ 
istence of the company, but only in the character of 
insurance that it may write.®® 


§ 95 

By~lazvs. A corporation has inherent power to 
enact by-laws, as discussed in Corporations § 186, 
and, unless the charter of an insurance company 
or a statute specifically delegates this power to the 
board of directors or other integral part of the cor¬ 
porate body, it will be deemed to be vested in the 
corporation as a whole and may be exercised only 
by its members.®" To be effective a by-law must 
not conflict with any of the terms of the charter,®® 
although, where a by-law consists of several dis¬ 
tinct and independent parts, it may be valid as to 
one of those parts and void as to the others.®® 

Adequate notice to the general body of stockhold¬ 
ers must be given before adoption of an amendment 
to the by-laws which would effect a radical change 
in the law governing the management of the com¬ 
pany.^ The mere fact that the officers of the com¬ 
pany have disregarded a by-law thereof is not suf¬ 
ficient to show its repeal.® 

c. Liabilities of Promoters, Orgaiuzers» or la- 
corporatozs 

Promoters, organizers, or incorporators of an In- 
surance company may become personally liable to sub¬ 
scribers for the return of subscription money where such 
money has been wrongfully dissipated, or where the 
organization of the company has not been perfected. 

In the absence of contract to the contrary, incor¬ 
porators or promoters receiving subscriptions to 
stock of a proposed corporation are personally li¬ 
able to subscribers for the return of the subscription 


I-ife Ins. Co.. 124 S.W.2d 1157, 
244 Mo. 1—State v. Toombs, 25 S. 
W.2d 101, 324 Mo. 819. 

Tex.—Jefferson County Title Guar¬ 
anty Co. V. Tarver, 22 S.W.2d 316, 
119 Tex. 410. 

Same effect as thougli expresfdy iau 
ooxporated 

The constitution and general la'c^s 
of the state In force at the time the 
charter of an insurance company is 
granted, reserving ■ the power to al¬ 
ter, amend, or repeal a charter, are 
parts of the charter granted to the 
same extent, and with the same force 
and effect, as though they were ex¬ 
pressly incorporated.—J e ff e r s o n 
County Title Guaranty Co. v. Tarver, 
suprtu 

S7. N.T.—^Lord v. Equitable Life 
Assur. Soc.. 87 N.E. 443, 194 N.Y, 
212. 22 L.II.A..N.S,, 420. 

Tex.—Jefferson County Title Guaran¬ 
ty Co. V. Tarver, 23 S.W.2d 316. 119 
Tex. 410. 

88. K.Y.—^Attorney General v. North 
America Life Ins. Co.^ 82 N.Y. 172. 

89. Mo.—McDonald v. Pacific States 
Life Ins. Co., 124 S.W.2d 1157, 844 
Mo. 1. 

sa Tex.—Jefferson County Title 


Guaranty Co. v. Tarver, 29 S.'W'.2d 
316. 119 Tex. 410. 

91. Tex.—Jefferson County Title 
Guaranty Co. v. Tarver, supra, 

92. Tex.—Jefferson County Title 
Guaranty Co. v. Tarver, supra. 

93. Mo,—^Allen v. Life Ass*n of 
America, 8 Mo.App. 52. 

32 C.J. p 1006 note 31. 

Amendment to permit Zishility 
surance 

Tex.—Commercial Standard Ins. Co. 
V. Moody, 2T0 a.Vr, 1011, 114 Tex.: 
457. 

94. N.Y.—^Lord v. Equitable Life As- 
sur. Soc., 87 N.E. 443, 194 N.Y. 
212, 22 L.II.A..N.S., 420. 

95. N.Y.—Lord v. Equitable Life As- 
sur. Soc., 94 X.Y.S. 65, 47 Misc. 187, 
affirmed 96 N.Y.S. 10. 109 App.Div. 
252. 

98. Mo.—Bums V. Western Protec¬ 
tive Ina Co.. 9 S.W.2d 676, 222 Mo. 
App. 1044. 

97. Iowa.—Houdech v. Merchants’ & 
Bankers’ Ins. Co.. 71 N.W. 354, 102 
Iowa 308. 

Ky.—Quintance v. Farmers* Mut Aid 
Ass’n, 77 S.W. 1121, 25 Ky.L. 1379. 

€13 


98. D.C.—Raub v. Masonic Mut. Re¬ 
lief Ass’n, 14 D.C. 6S. 

Iowa.—Houdeck v. Merchants’ & 
Bankers’ Ins. Co.. 71 N.W. 364, 102 
Iowa 303. 

99. Mass.—^Amesburs' v. Bowditch 
Mut. Fire Ins. Co., 6 Gray 596. 

1. Pa.—Klein v. Scranton Life Ins. 
Co., 11 A.2d 770. 139 Pa,Super. 369. 

ZTotioe held insnflloient 
Where the by-laws pro\'ided that 
they could be amended at a stock¬ 
holders’ meeting specially called for 
such purpose, or at a regular annual 
meeting, subsequent to the annual 
meeting at which notice w-as given 
of intention to make such amend¬ 
ment. an oral notice given at meet¬ 
ing of stockholders held a year pre¬ 
viously, which undertook to advise 
stockholders only that it was pro¬ 
posed to change tenure of the direc¬ 
tors, without saying how or in what 
manner, was insufficient to warrant 
adoption of amendment dividing di¬ 
rectors to be elected into classes.— 
Klein v. Scranton Life Ins. Co., su¬ 
pra. 

2. Iowa.—Houdeck v. Merchants' & 
Bankers’ Ins. Co., 71 N.W. 864, 102 
Iowa 303. 
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money if the organization of the proposed corpora¬ 
tion is not perfected.® Incorporators designated by 
the insurance commissioner to receive stock sub¬ 
scriptions are charged with the duty of collecting 
and conserving the subscription fund, and they are 
not relieved of liability by the fact that they re¬ 
signed from the directorate, by reason of their mem¬ 
bership in which they were designated by the com¬ 
missioner, or that they allowed others to collect and 
dissipate the fund.^ A promoter's appropriation of 
stock subscription money is not fraud on the part 
of other alleged promoters in procuring subscrip¬ 
tions where the latter did not know of the appro¬ 
priation until after the stock had been subscribed.®" 

By general statute incorporators may be made 
personally liable for corporate debts until the whole 
amount of the required capital has been paid in 
and a certificate thereof by a designated state offi¬ 
cer has been recorded;® and, where the certificate 
is not recorded, the corporators are personally lia¬ 
ble, although the requisite amount of capital has 
been paid in.^ However, where the organization of 
a company has been perfected by the filing of the 
certificate of payment, the corporators are not per¬ 
sonally liable under the statute for corporate debts.® 


Actions brought by subscribers to stock in a pro¬ 
posed insurance company seeking to hold particu¬ 
lar individuals liable as alleged promoters, organiz¬ 
ers, or incorporators are governed by the rules ap¬ 
plicable in other civil actions with respect to par¬ 
ties,® pleadings,^® and evidence.il 

§ 96* Capital and Stock 

a. In general 

b. Consideration for issue of stock 

a. In (General 

Insurance companies are generally required to have a 
prescribed amount of capital before commencing busl. 
ness, a preliminary Incorporation being sometimes per¬ 
mitted for this purpose. 

Matters relating to the capital of insurance com¬ 
panies and the issuance of stock by them depend to 
a large extent on the provisions of the statutes and 
constitution of the particular jurisdiction,^® and it 
is generally required that before the adoption of a 
charter or the commencement of business an in¬ 
surance company shall have its stock subscribed and 
possess a prescribed amount of capital.^® While the 
capital must be maintained for the protection of 


3. Colo.—^Alderman v. Thlmgan, 280 
P. 620, 76 Colo. 268. 

82 C.J. p 1006 note 49. 

Liability of corporation for promo¬ 
tion expenses and debts contracted 
by promoters see infra 9 99 c. 
OoxLdltioiL for retention of snbsoxlp- 
tlon money 

As concerns the liability of pro¬ 
moters for the return of subscription 
money, a note griven by the sub¬ 
scriber for shares of stock in a pro¬ 
posed insurance company was held to 
authorize retention of the money 
as liquidated damagres only in the 
event the company was able to pro¬ 
cure sufficient subscriptions to en¬ 
able it to organize, obtain a license, 
and proceed to do business.—Aider- 
man V. Thlmgan, supra. 

4 . Colo.—Qrelger v. Salzer, 166 P. 
240. 

5. 111.—Roeder v. Pipe, 235 lll.App. 
89. 

a N.T.—Chase v. Lord, 77 N.T. 1, 6 
Abb.N.Cas. 258, reversing 16 Hun 
369. 

Liability of stockholders see infra 
§ 97. 

7. N.T.—Chase v. Lord, supra. 

8. N.T.—Chase v. Lord, supra. 

9. Proposed oozporatlon. as neces¬ 
sary party defaodSAt 

In an action by a subscriber 
against Incorporators to collect the 
money paid on his subscription, the 
proposed corporation Is not a neces¬ 
sary party defendant, since it had 


and has no legal existence as an 
Insurance company.—Greiger v. Sal¬ 
zer, 165 P. 240, 63 Colo. 167. 

10. XSsnes, proof, and variance 
Defendants, charged jointly as pro¬ 
moters and tort-feasors in fraudulent 
sale of stock, must be found liable in 
manner and form as charged.—^Boe¬ 
der V. Pipe, 235 lllJLpp. 89. 

11. IlL—^Boeder v. Pipe, supra. 
Conspiracy 

Evidence seeking to hold defend¬ 
ants liable on the theory of a con¬ 
spiracy to defraud subscribers must 
be sufficient to exclude every other 
inference.—^Boeder v. Pipe, supra. 

Evidence held stiffioiexit to show 
that the statement of the chief pro¬ 
moter constituted a threat, amount¬ 
ing to moral coercion, inducing de¬ 
fendants to subscribe to stock in the 
company.—Roeder v. Pipe, supra. 

Evldexice held imnfflclent to charge 
promoters or incorporators with so¬ 
liciting subscriptions in the name 
of the insurance company.—^Boeder 
V. Pipe, supra. 

12. Colo.—Greiger v. Salzer, 165 P. 
240, 63 Colo. 167. 

82 C.J. p 1007 note 66. 

Limitation of commissions to offi¬ 
cers on sale of stock see supra § 
60. 

Liability of company for promotion 
and organization expenses see in¬ 
fra $ 99 e. 

A share of stock in a stock insur¬ 
ance company is a share or fraction¬ 
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al Interest in the corporate enter¬ 
prise issuing it.—Nelson v. North¬ 
land Life Ins. Co., 266 N.W. 867, 197 
Minn. 151. 

Sale of stock in connection with is- 
snanoe of policy 

A statute providing that it shall 
be lawful for any domestic insur¬ 
ance company to sell or provide 
for the sale of its capital stock with 
the writing and selling of its poli¬ 
cies means that the company may 
make an agreement with a policy¬ 
holder that on stated terms he shall 
become a stockholder.—National Sav. 
Life Ins. Co. v. Hobbs, 284 P. 397, 
129 Kan. 663, rehearing denied 286 P. 
394, 130 Kan. 818. 

arumishing of bonds; trust relation- 
ship 

A foreign insurance corporation, 
which executed certain bonds requir¬ 
ed by the Insurance commissioner as 
a condition to the sale of Its stock 
in the state was held by the ex¬ 
press provisions of the bonds to have 
assumed the obligations of a trus¬ 
tee faithfully and honestly to ac¬ 
count for and expend moneys arising 
out of the sale of the stock in the 
state.—Talbot v. Automobile Identi¬ 
fication Underwriters, 43 S.W.2d 220, 
163 Tenn. 256. 

13. Mo.—^Taylor v. St. Louis Nat. 

Life Ins. Co., 181 S.W. 8, 266 Mo. 

283. 

Pa.—^Industrial Life Ins. Co. v. Hunt, 

6 A2d 781, 885 Pa. 306, affirming 

46 Dauph.Co. 261—^In re Corpora- 
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policyholders,the fact that an insurance company 
on becoming an old-line legal reser\’'e company vio¬ 
lates the law by failing to have the full amount of 
its capital stock subscribed has been held to be a 
matter between the company and the state,rath¬ 
er than between the company and a private indi¬ 
vidual seeking to enforce a liability against it.^® 
Where an insurance company has been incorporat¬ 
ed under the constitutions and laws of a state, ex* 
pressly reserving in the legislature the right to al¬ 
ter, reform, or amend incorporation laws and char¬ 
ters, such company is subject to a subsequent act re¬ 
quiring capital stock in a certain amount as a con¬ 
dition precedent to doing business in the state.^^ 

A preliminary incorporation is required under 
some statutes to enable the corporators to secure 
stock subscriptions,^® and, under other statutes, the 
incorporators may become a corporation de jure 
before stock subscriptions are invited but, under 
many statutes, a corporation does not come into le¬ 
gal existence until the stock is subscribed notwith¬ 
standing articles of incorporation have been exe¬ 
cuted, approved by a state oflBicer, and recorded, 


and notwithstanding a state officer has issued a cer¬ 
tificate of incorporation authorizing the company to 
proceed to organize and to take subscriptions.^! In 
any event, an incorporated company may take sub¬ 
scriptions to stock before it is authorized to trans¬ 
act an insurance business, where it is necessary to 
take subscriptions in order to obtain the required 
capital,22 and the subscriber’s liability on such sub¬ 
scriptions for preliminary debts of the corporation 
is not affected by the companys' failure to secure a 
certificate authorizing it to commence business,23 
or by the fact that the company has gone into the 
hands of a receiver and the original project has 
been abandoned.2^ The failure of the company to 
have its stock fully paid within one year after the 
filing of its articles of incorporation as required by 
statute does not prevent it from continuing the work 
of obtaining subscriptions,25 nor does it, ipso fac¬ 
to, end the corporation.26 

Company*s failure to make required deposit or 
investment. Money or notes given for stock in a 
proposed corporation do not become its property un¬ 
til a prescribed amount of the subscription fund has 


tlons for Title Insurance. 12 Pa. 
Dlst & Co. 719. 

Tex.—Commercial Standard Ins. Co. 
V. Moody. 270 S.W. 1011, 114 Tex. 
467. 

32 C.J. p 1006 note 55. 

Sules of oonstmctloiL 
Mere fact that statute prescribing 
conditions on which Insurers may do 
business In state was amended sev¬ 
eral times did not require interpreta¬ 
tion of entire law under conditions 
in field of insurance prevailing at 
time of last amendment.—Farmers 
Automobile Inter-Insurance Exchange 
V. MacDonald. 140 P.2d 906. 69 Wyo. 
352. 

Szemption as to requlxea aanouBt 
A statute allowing a title guaranty 
company six months to comply with 
requirements as to Investments and 
deposits does not exempt it from a 
requirement as to the amount of the 
capital stock.—Jefferson County Ti¬ 
tle Guaranty Co. v. Tarver. 29 S.W. 
2d 816, 119 Tex. 410. 

&ecelpt8 in excess of required caxdtsl 
stock 

Where insurance company made 
loan secured by notes and mortgages 
to borrower, who bought stock of 
company, and at time of making 
loan over eighty thousand dollars 
of authorized stock issue of two 
hundred thousand dollars had been 
paid, notes and mortgages were not 
void on ground of alleged violation 
of act requiring capital stock on an 
insurance corporation to be not less 
than fifty thousand dollars.—Pox v. 


Republic Nat. Life Ins. Co.. 159 S.W. 
2d 67. 203 Ark. S27. 

Capital not Impaired by gnaraaty 
fund 

A guaranty fund required in the 
home state of a foreign, title insur¬ 
ance corporation does not create an 
Impairment of capital within a stat¬ 
ute respecting the transaction of 
business- while the deficiency con¬ 
tinues.—^People V, New York Title 
& Mortgage Co., 178 N.E. 661, 346 
Ill. 278. 

Sale of stock after chang e to old-line 
company 

Under a statute requiring an in¬ 
surance company to have the full 
amount of capital stock in good faith 
subscribed before it can do buslnesr, 
but not declaring a stock subscrip¬ 
tion void if it is not taken before the 
amendment of the charter of the com- 
jyany changing the company from a 
stipulated premium insurance compa¬ 
ny to an old-line legal reserve insur¬ 
ance company, a sale of stock hy 
the company after such amendment 
of its charter is not an essentially 
unlawful act violating public duty 
or contravening any rule of public 
policy.—Bums v. Western Protective 
Ins. Co.. 9 S.W.2d 676. 222 Mo.App. 
1044. 

Statute not repealed 

Tex.—Commercial Standard Ins. Co. 

V. Moody, 270 S.W. 1011, 114 Tex. 

467. 

14. Iowa.—Hoyt v. Hampe, 214 N. 

W. 718, 206 Iowa 206. rehearing de¬ 
nied 220 N.W. 45, 206 Iowa 306. 
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Right to declare dividends out of 
capital see Infra § 103 a. 

15. Mo.—^Bums V. Western Protec¬ 
tive Ins. Co.. 9 S.W.2d 676, 222 
Mo.App. 1044. 

15. Mo.—Bums v. Western Protec¬ 
tive Ins. Co., supra. 

17. Tex.—Jefferson County Title 
Guaranty Co. v. Tar\'er, 29 S.W.2d 
316. 119 Tex. 410. 

63 C.J. p 1054 note 16. 
la Mo.—^Reynolds v. T^Tiittemore, 
190 S.W. 594. 

19. N.T,—^\’’an Schaick v. Mackin. 

113 N.T.S. 408. 129 App.Div. 335. 
sa Ohio.—State v. Fidelity & Cas¬ 
ualty Ins. Co.. 81 N.E. 60 S. 49 Ohio 
St. 440. 34 Am.S.R. 573, 16 L.R.A. 
611. 

ai. Mo.—^Taylor v. St Louis Nat 
Life Ins. Co.. ISl S.W. S. 266 Mo* 
283—Reynolds v. Title Guaranty 
Trust Co., 1S9 S.W. 33. 196 Mo.App. 
21 . 

aa. Ky.—Levassor v. Metropolitan 
Fire Ins. Co.. 220 S.W. 752, ISS Ky. 
23. 

Okl.—King V. Howeth. 140 P. 1152. 
42 Okl. 178. 

aa Ky.—Levassor v. Metropolitan 
Fire Ins. Co.. 220 S.W. 752, 1S8 Ky. 
23. 

24. Ky.—Levassor v. Metropolitan 
Fire Ins. Co., supra, 
aa Cal.—Western States Life Ins. 
Co. V. Lockwood, 185 P. 496, 166 
Cal. 185. 

aa Cal.—Western States Lifb Ina 
Co. v. Lockwood, supra. 
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been deposited with a designated state oflScer as re¬ 
quired by statute; and, if the deposit is not made 
and the corporation does not come into existence, 
the subscribers are entitled to have the money or 
notes returned to them.27 It is no defense to an 
action on a subscription note that the company has 
invested proceeds received from the sale of stock 
in securities other than those prescribed by stat- 

ute.28 

Subscription on behalf of company. One who 
subscribes as treasurer in trust for the proposed cor¬ 
poration is not individually liable on the subscrip¬ 
tion, where he is elected treasurer on organization 
of the corporation, and it recognizes his subscrip¬ 
tion as made in its behalf,29 although the corpora¬ 
tion has no power thus to subscribe to its own 
stock,90 and although it becomes insolvent.91 

Examination and certificate of state officer. In 
order to ascertain whether or not the statutory re¬ 
quirements as to capital have been complied with, 
an examination by a designated state officer may 
be required,92 and, if the requirements have been 
satisfied, the officer must issue a certificate to that 
effect,*98 but the legislature may waive compliance 
with this requirement by legislation recognizing the 
legal existence of the company as a corporation.s^ 

Rescission of stock purchased by defrauded stock¬ 
holder. While the insolvency of an insurance cor¬ 
poration does not of itself defeat the right of a de¬ 
frauded stockholder to rescind his stock-purchase 
contract,®^ nevertheless, after insolvency and the 
appointment of a receiver, a stockholder who has 
delayed in the ascertainment and assertion of his 


[ rights, although he may be entitled to rescind as 
to the corporation, will be disentitled to do so as to 
supervening creditors.96 The fact that a mortgage 
given in payment of stock in an insurance company 
was deposited with the insurance commissioner, pur¬ 
suant to statute, as security for policyholders de¬ 
feats the right of the stockholder as against credi¬ 
tors of the company to rescind the stock-purchase 
contract for fraud.97 

b. Consideration for Issne of Stock 

The consideration for the sale of newly Issued stock 
nnust not be such as to Impair the prescribed capital, 
and ordinarily must be paid In cash or securities. Pay¬ 
ment by secured note la permitted In some Jurisdictions, 
but not In others. 

The company cannot dispose of its stock on terms 
that may operate to reduce the required capital,98 
as where its charter provides that its capital shall 
stand in lieu of a reserve, and it sells newly issued 
shares of stock for less than par.99 It is generally 
required that the capital be paid in cash or in pre¬ 
scribed securities,^® and it cannot consist of mere 
debts of the subscribers.^! Accordingly, subscrip¬ 
tions to capital stock cannot ordinarily be paid for 
simply by the subscribers* notes ,*^9 and under some 
statutory provisions payment by note is prohibited 
even where the note is secured by deed of trust, 
mortgage, or otherwise,^® although, in the absence 
of statutory prohibition, payment by notes which 
are amply secured by mortgage on real estate is suf¬ 
ficient.^^ Where payment in cash is not required 
by the charter or by statute, subscribers may be per¬ 
mitted to give notes, termed “stock-notes,” which are 
payable on demand,^® or in installments on call of 


27- Colo.—^Ziucero v. Colorado Life 
Ins. Co., 184 P. S79, 67 Colo. 822— 
Orelger v. Salzer, 165 F. 240, 63 
Colo. 167. 

Deposit of money, secmitles, or bond 
with state officer see supra 9 72. 

88. Ind.—Central Bank v. Martin, 
121 N.E. 67, 70 Ind.App. 387. 

Investment of subscription fund see 
Infra 9 100. 

89. Conn.—^Bussell v. Bristol, 49 
Conn. 251. 

30. Conn.—^Russell v. Bristol, supra. 
Power of corporation to subscribe 

to stock see Infra 9 100 b. 

31. Conn.—^Russell v. Bristol, 49 
Conn. 251. 

38. W-T.—Chase v. Lord, 77 N.T. 1, 
6 Abb.N.Cas. 258. 

33. K.Y.—Chase v. Lord, supra. 

34. Md.—^Munich Re-Insurance Co. v. 
United Surety Co.. 77 A. 679, 113 
Md. 200. 

sa. XJ.S.—Julian v. Stewart, C.C-A. 
Ala., 56 F.2d 32. 


36. U.S.-^ullan r. Stewart, supra. 

37. U.S.—Julian v. Stewart, supra. 

88. Or.—^American Life Ins. Co. v. 
Pergruson. 184 P. 1029, 66 Or. 417. 

39. Conn.—^New Haven Trust Co. v. 
GaflCney, 47 A. 760, 73 Conn. 480. 

Liability of purchaser for par value 
If the company attempts to sell at 
less than par, the purchaser Is liable 
for the full par value .—New Haven 
Trust Co. V. Gaffney, supra. 

40. Or.—^American Life Ina Co. v. 
Ferguson, 184 P. 1029, 66 Or. 417. 

82 C.J. p 1007 note 56.. 

41. Tex.—-Washer v. Smyer, 211 S. 
W. 985, 109 Tex 898, reversing, 
Clv.App.. 183 S.W. 826. 

82 aJ. p 1007 note 57. 

42. La—State v. Michel. 61 So. 66, 
125 La 55. 

82 C.J. p 1007 note 57. 

43. Mo.—Security Nat. Bank v. 
Field, App., 182 S.W. 816. 

. 616 


I Authority to Invest In mortgages or 
deeds of tamst 

I A statute authorizing Insurance 
I companies to invest their funds In 
notes or bonds secured by first mort¬ 
gages or deeds of trust on real es¬ 
tate has been held not intended to 
authorize an Insurance company to 
accept mortgages or deeds of trust 
securing notes given In payment of 
stock In an Insurance company be¬ 
ing created.—^Fox v. Republic Nat. 
Life Ins. Co., 159 S.W.2d 67, 208 Ark. 
827. 

44. Tex—General Bonding & Casu¬ 
alty Ins. Co. V. Moseley, 222 S.W. 
961, 110 Tex 629, reversing. Civ. 
App., 174 S.W. 1031—Prudential 
Life Ins. Co. v. Pearson, Com.App., 
222 S.W. 967, reversing; Clv.App., 
188 S.W. 513. 

45. U.s;—Jenkins v. Armour, D.C. 
Ill., 13 P.Cas.No.7,260, 6 Blsa 812. 

Authority of mutual companies to 
receive stock notes see Infta 1119. 
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the company’s directors.^® One who gives a stock 
note to the corporation or deposits securities with 
it in payment of his subscription for the purpose of 
enabling it to deceive tlie insurance commissioner 
is estopped to deny the validity of his subscription, 
and cannot avoid liability on the note^^ or recover 
back the securities deposited.^^ a subscription con¬ 
tract is valid on its face where it calls for payment 
in cash or in securities meeting the approval of the 
state insurance department 

It has been held that a subscriber to stock after 
the formation of the corporation cannot avoid lia¬ 
bility on his subscription because he was not re¬ 
quired to pay cash, inasmuch as the company was 
already in existence and might make its owm con¬ 
tract as to the method of payment ;50 but it has 
also been held that, where the incorporators become 
a corporation before subscriptions are invited, sub¬ 
sequent subscriptions are subject to a requirement 
of a general stock corporation law that a prescribed 
per cent shall be paid in cash at the time of sub¬ 
scription, and that, if this is not done, the subscrip¬ 
tions are not enforceable.®^ Where an insurance 
company has already been organized, and lends 
funds then in its treasury to a borrower, who gives 
a note and mortgage and who uses the funds to 
purchase stock in the corporation, the notes and 
mortgage are not void;®^ such a transaction docs 
not violate a provision prohibiting a private cor¬ 
poration from issuing its stock except for money 
paid, property received, or labor done.®® 

§ 97* Stockholders 

a. In general 


b. Liabilities 

c. Actions 

a. In General 

The stockholders of an Insurance corporation 8on- 
erally have the same rights as those of other corpora¬ 
tions, as for example, the right to be notified of, and 
to vote at, meetings, and to sell or dispose of their 
stock. Such stockholders need not be policyholders, 
although, if they are, they have the same rights as oth¬ 
er policyholders. 

The rights of stockholders in insurance companies 
are generally the same as those of stockholders in 
other corporations.®^ Such stockholders, for ex¬ 
ample, have no right to funds in the treasury of 
the company at any time until a fund available to 
stockholders has been created either by the officers 
of the corporation or by operation of law.®® A 
stockholder of a stock insurance company need not 
be a policyholder;®® but, if he is a policyholder, he 
has the same right to recover on a policy issued to 
him by the company as policyholders who do not 
hold stock.®"^ 

Meeting; voting. Under corporate by-laws confer¬ 
ring on stockholders of record holding a prescribed 
portion of the outstanding shares of the company en¬ 
titled to vote at a meeting the right to demand the 
calling of a special meeting, it is the record owner¬ 
ship, rather than the beneficial ownership, of the 
stock which controls in determining W’hether or not 
a demand for the calling of a special meeting is 
subscribed or participated in by the requisite number 
of stockholders,®® and the existence of a statute 
providing that in certain instances the beneficial 


48 . Vt—New BJngland Fire Ins. Co. 
V. Haynes. 46 A. 221, 71 Vt 806. 76 
Am.S.R. 771. 

47. Vt—New Fngland Sire Ins. Co. 
V. Haynes, supra. 

4& Pa.—Commonwealtli v. Manufac¬ 
turers* Mut Fire Ins. Co., 11 Phila. 
550. 

49. Tex.—^Mitchell v. Porter, Com, 
App., 228 S.W. 197, reversing. Civ. 
App., 194 S.W. 981—Commonwealth 
Bonding & Casualty Ins. Co. v. 
Hollifield, Com.App., 220 S.W. 822. 

50. Pa.—Commonwealth v. M^ufac- 
turers* Mut Fire Ins. Co., 11 Phila, 
550. 

61. N.Y.—Van Schaick v. Mackin. 

118 N.T.S. 408, 129 App.Div. 386. 
58. Ark.—Fox v. Bepublic Nat Life 
Ins. Co., 159 S.W.2d 67, 208 Ark. 
827. 

Bstoppel 

Where borrower obtained loan, se¬ 
cured by mortgages, from insurance 
company, and purchased stock in the 
company, and was subsequently made 


a member of board of directors and 
was selected as chief medical direc¬ 
tor and sold nearly fourteen thousand 
units of voting trust certificates, bor^ 
rower was estopped to deny validity 
of notes and mortgages.—Fox v. Re¬ 
public Nat Life Ins. Co., supra. 

53. Ark.—^Pox V. Republic Nat Life 
Ins. Co., supra. 

54. Ala.—Commercial Fire Ins. Co. 
y. Montgomery County Board of 
Revenue, 14 So. 490, 99 Ala. 1, 42 
Am.S.R, 17. 

Rights and liabilities of stockholders 
after consolidation or merger see 
infra 6 117. 

Bight to list of stookholdeni 

A stockholder of a domestic life 
Insurance company has a right to a 
list of the company's stockholders.— 
Doggett V. North American Life Ins. 
Co. of Chicago, 40 N.E.2d 843, 314 
I11.APP. 198. 

Bight to detexmise state’s procedure 
00 . izLSursiLce of bask deposit 
A stockholder of a surety com¬ 
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pany which has insured payment of 
state funds deposited in a defunct 
bank cannot, in the absence of viola¬ 
tion of constitutional or legal rights, 
prevent the state from first proceed¬ 
ing against the surety company and 
then subrogating the company to 
the state’s rights against the bank, 
rather than first proceeding against 
the bank funds, asserting a right of 
priority, and looking to the surety 
company only for the balance, if any. 
remaining unpaid.—Stewart v. Na¬ 
tional Surety Co., D.C.Pa., l F.Supp. 
972. 

55. Iowa.—Walling v. Iowa Mut, Li¬ 
ability Ins. Co., 292 N.W. 157, 228 
Iowa 508. 

58. U.S.—Ohio Farmers Indemnity 
Co. V. Commissioner of Internal 
Revenue, C.C.A., 108 F.2d 665. 

57. Miss.—Mississippi Fire Ass'n 
V. Stein, 41 So. 66. 88 Miss. 499. 

68. N.Y.—Flerman v. Rose, 22 N.Y.S. 
2d 215, 175 Misc. 102. 
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owners of the stock may require the record stock¬ 
holders to issue proxies furnishes no justification for 
the company’s officers to require the stockholders 
of record seeking the special meeting affirmatively 
to show that in addition to being stockholders of 
record, they are entitled to vote at the proposed 
meeting.59 It is a necessary prerequisite to the 
granting of an application to compel officers to 
call a special meeting that the officers shall have 
refused to comply with a proper demand on them,®^ 
and, where the by-laws require the calling of a 
special meeting only for such lawful purposes as 
may be specified by the stockholders, the officers 
of the company are justified in declining to for¬ 
ward to stockholders a notice of a special meeting 
for an imlawful purpose.®^ 

A regfular stockholders* meeting may be adjourned 
from time to time,®2 in which case the adjourned 
meeting is but a continuation of the original meet¬ 
ing.®® The stockholders or members present may 
transact at the adjourned meeting any business 
which might have been transacted at the original 
meeting,®^ 

Under some statutory provisions a stockholder in 
an insurance corporation, no matter how much stock 


he may own, cannot vote more than a prescribed 
percentage of the total stock of the corporation;®® 
and, under such a statute, a stockholder is not per¬ 
mitted to do indirectly and by subterfuge what he 
could not do directly and openly.®® 

Sale or assignment of stock. Stock in an insur¬ 
ance company may be freely sold or disposed of by 
its owner in the absence of any prohibition against 
such disposition in the corporate articles or by¬ 
laws, or in the statutes,®*^ and the fact that some 
of the owners of the stock are directors of the com¬ 
pany at the time of a sale of their stock does not 
import fraud or improper conduct with respect 
to such sale.®® The fact that a stockholder owns 
a majority of the stock does not of itself place him 
in a trust relation with respect to minority stock¬ 
holders as far as concerns the sale of his stock,®® 
and, in the absence of fraud, overreaching, or de¬ 
ceit, minority stockholders in a stock insurance 
company cannot complain of the price at which ma¬ 
jority stockholders have sold their stock.^® Where 
the stock of an insurance company is assigned long 
after dissolution of the company has been decreed, 
the assignee merely succeeds to the assignor’s net 
interest in the corporate property.*^! 


Wnalrer 

A claim that those demanding’ the 
meeting had not established that they 
were entitled to vote at the proposed 
meeting must be deemed to have 
been waived where such point was 
not Included among the specific 
grounds on which the demand for 
the call of the meeting was refused. 
—^Flerman v. Rose, supra. 

59. N-T.—^Flerman v. Rose, supra. 

60. N.Y.—^Fierman v. Rose, supra. 

61. N.Y.—^Flerman v. Rose, supra. 
XTotiLoe held improper 

A notice of a proposed special 
meeting is Improper where It pro¬ 
vides for a meeting to Increase the 
number of directors and to elect the 
additional directors, since It would 
first bo necessary to have the . in¬ 
crease approved by the superintend¬ 
ent of Insurance and the certificate 
of Increase filed In his office; and, 
as against the contention that it was 
intended to adjourn the special meet¬ 
ing for the purpose of electing the 
additional directors until the certifi¬ 
cate had been filed, it was held that 
the proposed notice of special meet¬ 
ing, fairly construed, failed to sug^ 
gest or Indicate sueffi contemplated 
adjournment—^Flerman v. Rose, su¬ 
pra, 

62. Minn.—^Nelson v. Northland Life 
Ins. Co., 266 N.W. 857, 197 Minn. 
151. 

Kotloe 

The president and assistant secre¬ 


tary of an insurance company who 
had respectively presided at and 
recorded the proceedings of a regu¬ 
lar meeting of stockholders could not 
complain that an adjourned meeting 
was held without adequate notice 
to them.—Nelson v. Northland Life 
Ins. Co., supra, 

63. Minn.—^Nelson ▼. Northland Life 
Ina Co., supra, 

64. Minn.—Nelson v. Northland Life 
Ins. Co., supra. 

Change of plaoe of bnslaeBS 

The fact that no information was 
given complaining stockholders that 
the place of business of the insure 
ahee company was to be changed 
at an adjourned meeting was held 
not to invalidate a resolution adopted 
at the adjourned meeting changing 
the place of business.—^Nelson v. 
Northland Life Ins. Co., supra. 

65. La,—State ex rel. Jones v. Car- 
radine, 126 So. 135, 12 La.App. 42. 

66L Transfer merely for voting pur¬ 
poses 

La.—State ex rel. Jones v. Carradine, 
supra. 

67. Minn.—^Nelson v. Northland Life 
Ins. Co., 266 N.W. 867, 197 Minn. 
161. 

Preemptive restxlotlons 
Under some charter provisions, a 
stockholder may not transfer stock 
to persons not already stockholders 
without first offering the stock to 
the other stockholders.—State ex 
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rel. Jones v. Carradine, 126 So. 186, 
12 La.App. 42. 

66. Minn.—^Nelson v. Northland Life 
Ins. Co., 266 N.W. 867, 197 Minn. 
161. 

69. U.S.—^Royal Trust Co. v. Equita¬ 
ble Life Assur. Soc. of U. S., N.T., 
247 F. 437, 169 C.C.A 491. 

Bale to company 

In the case of a life insurance 
corporation whose net earnings be¬ 
long, not to its stockholders but to 
its policyholders, an owner of a ma¬ 
jority of the stock does not stand 
in the same trust relation to minor¬ 
ity stockholders as in ordinary cor¬ 
porations; and, where the company 
is authorized by statute to use such 
earnings for the purchase and retire¬ 
ment of its stock and its conversion 
into a mutual company, the majority 
stockholder has the same right as the 
minority stockholders to negotiate 
for the sale of his stock and to ob¬ 
tain the best price possible therefor 
in view of his controlling interest.— 
Royal Trust Co. v. Equitable Life 
Assur. Soc. of U. S., supra, 

70, Minn.—^Nelson v. Northland Life 
Ins. Co.. 266 N.W. 867, 197 Minn. 
161. 

7L U.S.—-Fidelity & Deposit Co. of 
Maryland v. Hunt. CC.A.Pa., 107 F. 
2d 42. 

Where the sjrsliraor Is aa oflloer of 
the company, his assignee occupies 
the same position that the officer 
would have occupied as against the 
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^ loabilitieB 

While the liabilities of Stoekholdert of Insurance cor¬ 
porations are generally the same as those of other cor- 
porations, in some Jurisdictions they incur added lia¬ 
bilities, such as for statutory penalties or for assessments 
to restore impaired capital. 

The liabilities of stockholders in insurance com¬ 
panies, while generally the same as those of stock¬ 
holders in other corporations,^^ are not always 
soJ5 Stockholders of insurance companies do not, 
as such, incur any liability to policyholders or oth¬ 
er creditors in the absence of provision to that ef¬ 
fect in the statutes or corporate charter.74 Under 
some statutory provisions, the stockholders of an 
insurance company do not incur the added liabili¬ 
ty imposed on bank stockholders,^® whereas under 
other provisions such stockholders may, on cer¬ 
tain contingencies, become liable to assessment on 
their stock.^® By some statutes, where the full 
capital stock of the corporation has not been paid 
in, each stockholder is obliged to pay on each share* 
of his stock the sum necessaty to make it fully paid, 
or such portion thereof as shall be required to pay 
the corporate debts.*^^ Stockholders are sometimes 
made liable to policyholders and other creditors to 
the extent of the par value of their stock, or, where 
the amount agreed to be paid for the stock is in ex¬ 
cess of its par value, to the extent of that amount;^® 
but under such provisions they are not liable in 
excess of the par value or the larger contract val¬ 
ue.^® A statute providing that corporators of a 
company shall be severally liable for its debts to 
the amount by them subscribed, until the whole 
amount of the required capital has been paid in 
and a certificate thereof by a designated state offi¬ 
cer has been recorded, imposes liability not merely 
on the corporators of the company, as discussed su¬ 
pra § 95 c, but also on the stockholders ;S0 and the 
statute applies to an insurance company vrhich was 


§ 97 

organized before its enactment under a special char¬ 
ter, but which accepted an amendment subjecting it 
to any general insurance law thereafter passed.®^ 
Where by statute stockholders are made individu¬ 
ally liable beyond the amount of their stock sub¬ 
scriptions, the claims of policyholders as well as 
other creditors are debts toward the payment of 
which the stockholders may be required to contrib- 
ute.®2 Such liability does not arise on contract, but 
by way of statutory penalty.®® 

Wliere the objects of an insurance company have 
been enlarged by a charter amendment obtained by 
a majority of the directors and stockholders, the 
nonconsenting stockholders cannot be held to an in¬ 
creased liability under the enlarged objects and op¬ 
eration of the company but they are liable for 
debts of the company which accrued prior to the 
amendment.®® 

The appointment of a receiver for the company 
does not diminish the individual liability which 
would otherwise be imposed on a stockholder for the 
compan/s debts.®® 

Assessments to restore impaired capital Under 
some statutes, when it appears to the insurance com¬ 
missioner or other named state insurance officer that 
the capital of the company has been impaired, it is 
his duty to make requisition on the company for 
an assessment on the stockholders to make up the 
deficiency; if the stockholders fail to pay the as¬ 
sessment, their stock ma.y be forfeited or diminish¬ 
ed proportionately; and if the deficiency in capital 
is not made up by assessment or by reduction of 
capital, the authority of the company to transact 
business ceases, and it may be dissolved.®* The in¬ 
surance commissioner has no power to levy the as¬ 
sessment;®® nor can the directors be compelled to 
do so.®® The company may, before the state insur- 


company's liquidator and as against 
a fidelity insurer wliicli has become 
liable because of the officer's em¬ 
bezzlement.—^Fidelity & Deposit Co. 
of Maryland, v. Hunt, supra. 

72. Ala.—Commercial Fire Ins. Co. 
v. Montgomery County Board of 
Revenue. 14 So. 490, 99 Ala. 1. 42 
Am.S.R. 17. 

73. Wis.—Northwestern Nat. Ins. 
Co. V. Freedy, 227 N.W. 952, 201 
Wis. 61. 

74. N.D.—^Porter v. Northern Fire & 
Marine. Ins. Co.. 161 N.W. 1012. 
36 N.D. 199. 

76. Pa.—Gtordon v. Winneberger, 166 
A. 408, 310 PcL 362. affirming 16 
Pa.Dist. & Co. 506. 80 Pitt8b.Leg.J. 
285. 

62 aJ. p 1055 note 48 [a]. 


7a Wis.—^Northwestern Nat Ins. 
Co. V. Freedy, 227 N.W. 952, 201 
Wis. 61. 

77. N.T.—Chase v. Lord, 77 N.T. 1, 
6 Abb.N.Cas. 258. 

7a N.D.—^Porter v. Northern Fire 
& Marine Ins. Co., 161 N.W. 1012, 
36 N.D. 199. 

79. N.D.—Porter v. Northern Fire 
& Marine Ins. Co., supra, 
sa Ill.—Gridley v. Barnes, 103 Ill. 
211 . 

32 C.J*. p 1008 note 6. 

81 . 111.—Gulliver v. Roelle, 100 Ill. 
141. 

32 C.J. p 1008 note 6. 

8a U.S.—Metcalf v. Miller, Wash., 
107 F. 223. 46 C.C.A. 248. 

Ala.—^McDonnell v. Alabama Gold 
Life Ins. Co., 6 So. 120, 85 Ala. 401. 
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8a Ill.—Gridley v. Barnes, 103 Ill. 

211 . 

32 C.J. p lOOS note 11. 

84. Ky.—Weir v. Ralley, 7 Ky.Op. 
379. 

85. Ky.—^Welr v. Railey, supra. 

8a Ill.—^Arenz v. Weir, 89 III. 25. 
Liability of stockholders on insolven¬ 
cy of company see infra 6 128. 

87- U.S.—Metcalf v. Miller, Wash., 
107 P. 223, 46 C.C.A. 248. 

32 C.J. p 1009 note 13. 

Grounds for dissolution generally 
see infra 9 125. 

Sa N.D.—Porter v. Northern Fire 
& Marine Ins. Co., 161 N.W. 1012, 
36 N.D. 199. 

89. N.D.—Porter v. Northern Fire & 
Marine Ins. Co., supra* 
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ance oCicer has made requisition, assess the stock¬ 
holders for the purpose of restoring its impaired 
capital,and, if the stockholders see fit to pay 
the assessment rather than to incur a forfeiture of 
part of their stock, it is competent for them to do 
so.®l If, however, a corporation has contracted 
with stockholders that their stock shall be nonas¬ 
sessable, it has no authority to levy and collect an 
assessment,®^ even for the purpose of restoring im¬ 
paired capital.®® 

A note given by a stockholder to satisfy an as¬ 
sessment made pursuant to requisition is based on 
a sufficient consideration, although the assessment 
is technically defective,®^ 

c« Actions 

As a general rule, actions Involving stockholders 
of Insurance corporations are governed by the rules ap¬ 
plicable to actions by or against stockholders of other 
corporations. 

0 

The general rules applicable in actions by or 
against stockholders in other corporations ordinarily 
apply in actions involving stockholders of insurance 
corporations.®® A stockholder is entitled to main¬ 
tain an action in the right of the company to com¬ 
pel the directors to account for funds wasted by 
them and to repay the amount to the company,®® 
but stockholders who have brought an action to 
secure an accounting for assets of the company have 
no right to a personal judgment in their favor,®^ 
The general rule is that the stockholder of an in¬ 


44 aj.s. 

surance company cannot maintain an action which 
questions the validity of an issue of stock of the 
company when the matters complained of have not 
been presented to, or considered by, the insurance 
commissioner.®® 

It has been held that an action by a creditor of 
an insurance company to enforce a stockholder’s 
statutory liability may be brought in the name of 
the creditor.®® 

§ 98. Officers and Directors 

a. In general 

b. Authority and functions 

c. Duties and liabilities 

d. Actions 

a. In Cteneral 

The principled governing officers and directors of In¬ 
surance corporations are ordinarily the same as those 
governing officers and directors of other private cor- 
poratlons; and matters affecting their election, number, 
and liabilities, depend on the terms of the corporation’s 
by-laws and the applicable statutes. 

Except in so far as affected by matters peculiar 
to the insurance business, the principles pertain¬ 
ing to officers and directors of stock insurance cor¬ 
porations are similar to those applicable to officers 
and directors of other corporations.! As in the 
case of other contracts, a contract for the employ¬ 
ment of an individual as an officer or director of 
an insurance company must be the result of a meet- 


90. Iowa.—^lowa Nat. Bank v. Coop¬ 
er. 107 N.W. 626, 181 Iowa 556. 

R.I.—Gardner v. Hope Ins. Co., 9 R. 
I. 194, 11 Ain.R. 238. 

91. Iowa.—^lowa Nat. Bank v. Coop¬ 
er, 107 N.W. 625, 131 Iowa 556. 

92. N.D.—^Porter v. Northern Fire 
& Marine Ins. Co., 161 N.W. 1012, 
86 N.D. 199. 

93. N.D.—^Porter v. Northern Fire & 
Marine Ins. Co., supra. 

94. U.S.—Metcalf v. Miller. Wash., 
107 F. 223. 46 C.CJL 248. 

96. Presiimptloas 
In the absence of evidence to the 
contrary, it will be presumed that 
stockholders of record have the rlg^ht 
to vote at a stockholder’s meetingr.— 
Fierman v. Bose, 22 N.T.S.2d 215, 
176 Mlsc. 102. 

SnillolesLoy of avldenoe 

On issue whether seller of stock 
in insurance company had breached 
agreement neither directly nor in¬ 
directly to engage in Insurance busi¬ 
ness and to comport himself so sls 
not to injure buyer, evidence sustain¬ 
ed finding that seller had complied 
with agreement.—Allan v. Southwest 


Finance Co. of California, 42 P.2d 
1087, 5 Cal,App.2d 628. 

Offset 

Where one owning stock in an in¬ 
surance company sold It, receiving a 
note In part payment, it was held 
that In an action on the note defend¬ 
ant could not offset the amount of 
a note on which the seller had at one 
time assumed some liability, where it 
appeared that defendant had previ¬ 
ously agreed to reimburse the seller 
for any amount the seller might be 
required to pay out on such note.— 
Allan V. Southwest Finance Co. of 
California, supra. 

98. N.Y.—^Young y. Hquitable Life 
Assur. Soc„ 98 N.Y.S. 1062, 112 
App.Div. 760—^Young v. Equitable 
Life Assur. Soa, 99 N.Y.S. 446, 
49 Mlsc. 347, affirmed 101 N.Y.S. 
1160, 116 App.Div. 911. 

97. Iowa.—Walling v. Iowa Mut Li¬ 
ability Ins. Co., 292 N.W. 167. 228 
Iowa 603. 

9& K&n .—^Morris v. Liberty Life 
Ins. Co., 116 P.2d 773, 164 
152. 

Commissioner's refosid to take action 
The rule set forth in the text is 1 
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not changed by the fact that the In- 
surance commissioner refused to take 
any action to protect a stockholder 
and to prevent the alleged illegal dis¬ 
position of the business of the com¬ 
pany, where the commissioner mere¬ 
ly refused at the particular time 
and under the circumstances to take 
charge of the matter, and did not 
ultimately refuse to perform the du¬ 
ties Imposed on him by law.—-Mor^ 
ris V. Liberty Life Ins. Co., supra. 

99. . Ill.—Gulliver v. Baird, 9 IlLApp. 

421. 

1. Estoppel to assert for serv¬ 

ices 

An officer of an insurance corpora¬ 
tion may by his conduct become es¬ 
topped to assert a claim against the 
corporation for past services.—Tal¬ 
bot V. Nevada Fire Ins. Co., 288 P. 
404, 52 Nev. 145, rehearing denied 
286 P. 1118, 62 Nev. 146. 

Contilbutloii to surplus 

An insurance company is not lia¬ 
ble to directors for funds furnished 
by the directors as a contribution to 
surplus.—^Hoyt v. Hampe, 214 N.W. 
718, 206 Iowa 206, rehearing denied 
220 N.W. 46, 206 Iowa 206. 
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ing of the minds,2 and, if it is clear and imambigu- 
ous, may not be distorted into meaning anything 
other than what is implied by the language used.® 

Change in number of directors. Under a stat¬ 
ute requiring the number of directors of an insur¬ 
ance company to be fixed by its charter, a change 
in the number of directors can be effected only by 
amending the charter and not merely by amendment 
of the by-laws.4 

Eligibility and election of directors. Eligibility to 
become a director of an insurance corporation is 
generally governed by statute or by the charter or 
by-laws of the corporation, and under some stat¬ 
utes policyholders are eligible to election as direc¬ 
tors,® although they are not stockholders.® 

As in the case of other private corporations, dis¬ 
cussed in Corporations § 716 a, the power to elect 
directors of a stock insurance company ordinarily 
rests in the stockholders,^ and vacancies in the 
board of directors are sometimes required to be fill¬ 
ed by the stockholders,® at least where the vacan¬ 
cies result from an increase in the number of di¬ 
rectors,® and the directors have the right to fill 
only such vacancies as arise after the stockholders 


have filled all the places due to be filled at the time 
of their meeting.^® 

The election of directors is invalid and illegal 
where made under an amendment to the by-laws, 
which has been adopted illegally and is therefore 
invalid and void.^i but persons elected as directors 
by a majority of the stockholders may be directors 
de facto notwithstanding some irregularity in the 
calling of the meeting at which they were elected.^® 

b. Authority and Functions 

(1) Of directors 

(2) Of other officers or representatives 
(1) Of Directors 

Subject to the limitations imposed by statute, direc¬ 
tors of insurance corporations have authority to manage 
the corporation. Acts of de facto directors ordinarily 
bind the corporation. 

The board of directors of an insurance corpora¬ 
tion is the business manager of the corporation,^® 
and knowledge acquired by such directors while act¬ 
ing on behalf of the company, and not on their own 
behalf, is chargeable to the company.^* The direc¬ 
tors have general authority to determine the lia¬ 
bility of the company and obligate it to pay the 


SL U.S.—American Mepcbant Marine 
Ins. Co. V. Letton, C.C.A.N.T., 9 F. 
2d 799, certiorari denied Iietton v. 
American Merchant Marine Ins. 
Co., 46 S.Ct 483. 271 U.S. 668. 70 
L.Ed. 1142. 

Xatent to enter Into agreement in fu¬ 
ture 

Letters between the insurance com¬ 
pany and an Individual showing only 
an intention of the parties to enter 
into a subsequent agreement of em¬ 
ployment for a period of years on 
terms to be arrived at thereafter 
were held not to constitute a con¬ 
tract of employment for a period 
of years.—^American Merchant Marine 
Ins. Co. V. Letton. supra. 

3. Nev.—Talbot v. Nevada Fire Ins. 
Co.. 283 P. 404, B2 Nev. 146. re¬ 
hearing denied 286 P. 1118, 52 Nev. 
145. 

Computation of profits and losses 
Where contract provided that the 
officer should be paid a certain sal¬ 
ary and In addition a commission on 
profits which might be made by the 
company for the succeeding twelve 
months, profits and losses were to 
be figured on the fiscal year and not 
by computing losses suffered there¬ 
after on policies written during the 
year; and the expense of reinsur¬ 
ance is deductible from gross in¬ 
come in ascertaining the net profits. 
—Talbot V. Nevada Fire Ins. Co., su¬ 
pra. 


4. N.Y.—Fierman v. Rose, 22 N.T.S. 
2d 215. 175 Mlsc. 102. 

Certifioste of amefidmeut 
\NTiere the statute provides that a 
change in the charter shall be effec¬ 
tive on the filing of the certificate 
thereof in the office of the superin¬ 
tendent of insurance with his ap¬ 
proval indorsed thereon, a proposed 
increase of directors does not take 
effect and there are no additional di¬ 
rectors to be elected until and unless 
the certificate of amendment bearing 
the superintendent’s approval has 
been filed in his office.—Fierman v. 
Rose, supreu 

5 , N.Y.—Lord v. Equitable Life As- 
sur, Soc.. 87 N.B. 443, 194 N.Y. 212. 
22 L.R.A..N.S.. 420. 

e. N.Y.—Lord v. Equitable Life As- 
sur. Soc., supra. 

7. U.S.—Harris v. Brown, U.S.D.C. 
Ky., 6 F,2d 922. 

N.Y.—Fierman v. Rose. 22 N.Y.S.2d 
215. 175 Misc. 102. 

Bight to vote for all directors 
Where the stockholders of a life 
insurance company have a right un¬ 
der the original charter to vote for 
all the directors, the directors have 
no authority to limit the stockhold¬ 
ers* power so as to permit them to 
vote for only a part of the direc¬ 
tors, by conferring on the policyhold¬ 
ers the exclusive right to vote for 
a part of the directors on mutualiza¬ 
tion of the company.—^Lord v. Equl- 
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table Life Assur. Soc., 87 N.B. 443, 
194 N.Y. 212, 22 L.R.A..N.S., 420. 

8. U.S.—^Harris v. Brown, U.S.D.C. 
Ky.. 6 P.2d 922. 

N.Y.—Fierman v. Rose. 22 N.T.S. 
2d 215. 175 Misc. 102. 

10- U.S.—^Harris v. Brown, B.C.Ky., 

6 F.2d 922. 

N.Y.—Fierman v. Rose, 22 N.Y.S.2d 
215, 175 Misc. 102. 

11. Pa,—^Klein v. Scranton Life Ins. 
Co., 11 A.2d 770, 139 Pa.Super. 369. 

12. Minn.—^Nelson v. Northland Life 
Ins. Co., 266 N.W. 857. 197 Minn. 
161. 

13. Kan.—^National Reserve Life 
Ins. Co. V. Moore. 219 P. 261, 114 
Kan. 456. 

14. N.Y.—Phillips V. U. S. Fidelity 
& Guaranty Co., 193 N.T.S. 467. 200 
App.Div. 208. 

Knowledge of emsdoyment of ludivUU 
uol 

The fact that the board of direc¬ 
tors knew that an individual was do¬ 
ing some work for the company at 
the request of the president does not 
show that the directors knew that 
such individual was employed by 
the company and on the company's 
account, and consequently does not 
show that the directors have ratified 
his employment.—^Anchor Life & Ac¬ 
cident Ins. Co. V. Taylor, 168 N,E. 
681, 29 Ohio App. 423. 
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amount thus determined,^5 and such power is in the 
nature of a personal trust which cannot be delegat- 
ed.i^ Although the directors are the same in two 
different insurance companies, they may enter into 
a valid contract between the companies in behalf of 
both.i7 Directors may establish by-laws where au¬ 
thorized by statute so to do, notwithstanding absence 
of a grant of such authority in the articles of in- 
corporation.i8 A contract between directors em¬ 
ploying one of their number as general counsel for 
the company is not vitiated as for fraud by the fact * 
that some of the directors, including the one em¬ 
ployed, were elected to the directorate pursuant to 
an agreement entered into between them as pro¬ 
moters of the company,19 or by the fact that the 
term of the emplo)rment exceeds the term of office 
of the directors.99 

The board of directors cannot exceed the limi¬ 
tations placed on it by the laws affecting the cor- 
poration.2i Where a proposed scheme by the di¬ 
rectors of an insurance company for an exchange 
of corporate control with a trust company would 
forever secure to them and their chosen successors! 
great emoluments and great influence and power,^ 
they are disqualified from adjudicating finally that 
the scheme would be advantageous to their corpo¬ 
ration,-22 the establishment of such a syndicate for 
perpetual control would be a direct intentional in¬ 
jury to minority stockholders of the insurance com¬ 


pany, as it would sever the beneficial interest from 
the voting power of their stock and injure its mar¬ 
ket value by stripping from it all value derived from 
its voting power and the fact that the scheme 
might prove abortive, and give dissenting stockhold¬ 
ers the right to maintain a suit in equity for re¬ 
dress, is no reason for withholding an injunction on 
their behalf to prevent its consummation.^^ 

De facto directors. The acts of de facto direc¬ 
tors ordinarily will bind the corporation and its 

stockholders.96 

(2) Of Other Officers or Representatives 

Officers of Insurance corporations, such as the presF- 
dent and secretary, have only limited authority, and their 
acts do not bind the corporation If they are not previ¬ 
ously authorized or subsequently ratified. 

An insurance company will not be bound by the 
acts of its officers where they act beyond the scope 
of their authority,96 unless such acts are ratified,*27 
and a person chargeable with notice of the by-laws 
of an insurance company cannot ignore limitations 
in the by-laws on the authority of its officers.^*: 
An officer does not render the company liable by 
acting as agent of an applicant to secure insurance 
in another company.29 Without specific’authorityr 
the officers of a stock insurance company have no 
power, as such, to transfer its business, policyhold- 
-ers, and assets to another company.®® 


15. N.H.—Glea8<m v. Canterbury 
Mut. Fire Ins. Co., 64 A. 187. 78 
N.H. 583. 

32 C.J. p 1009 note 40. 

16L N.Y.—Hurlbut v. Carter, 21 
Barb. 221. 

17- Mo.—^Alexander v. William, 14 
Mo.App. 13. 

18. Iowa.—^Houdeck v. Merchants’ & 
Bankers' Ins. Co.. 71 N.W. 354. 102 
Iowa 303. 

19. Mo.—^Puller v. Royal Casualty 
Co., 196 S.W. 765, 271 Mo. 369. 

20. Mo.—^Puller v. Royal Casualty 
Co., supra. 

81. Tex.—^Edwards v. Keller, Civ. 
App.. 133 S.W.2d 823, error dis¬ 
missed, Judgment correct. 
SettlemeiLt of claim by director 
A director of a title Insurance 
company has no power. In the ab¬ 
sence of actual or apparent author¬ 
ity, to settle a claim against the com¬ 
pany for error in the search of title 
furnished by It—^Lockwood v. Title 
Ins. Co., 116 N.E. 981, 220 N.T. 410. 
2SL, N.J.—^Robotham v. Prudential 
Ins. Co.. 53 A. 842, 64 N.J.Eq. 673. 

83. N.J.—^Robotham v. Prudential 
Ins. Co., supra. 

84, N.J.—^Robotham y. Prudential 
Ins. Co., supra. 


85. Minn.—Nelson y. Northland Life 
Ins. Co., 266 N.W. 857. 197 Minn. 
151. 

32 C.J. p 1009 note 40 [al. 

86b Neb.—Steunenberg v. National 
Progressive Life Ins. Co.. 292 N.W. 
737, 138 Neb. 240. 

32 C.J. p 1009 note 35. 

Powers of Insurance company agents 
see infra § 148. 

Iroue 

Officers of an insurance company 
have no right to lease new offices 
and charge the company for rent 
thereof, pursuant to an unauthorized 
attempt to reorganize an Insurance 
company with which they were pre¬ 
viously connected.—^Masters v. Hart¬ 
man, 45 App.D.C. 253. 

Aoq,TXlBltioa of notes 

Insui'ance company was not an¬ 
swerable for fraud of its vice presi¬ 
dent in obtaining possession of cer¬ 
tain mortgage nates, where his acts 
were not in the course of his em- 
plo 3 mient and the company in sub¬ 
sequently buying the notes from the 
vice president paid full value there¬ 
for without knowing of the fraudu¬ 
lent transaction until nearly two 
years thereafter.—Steunenberg v. Na¬ 
tional Progressive Life Ins. Co., 292 
N.W. 737, 138 Neb. 240. 
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27. Neb.—Steunenberg v. National 
Progressive Life Ins. Co., supra. 

Batifloatloa held Immaterial 
An insurance company is liable to 
a forj^r agent for a slanderous re¬ 
mark made by Its superintendent of 
agents, regardless of whether or not 
the company has ratified the super¬ 
intendent’s act, where the remark 
was made at a meeting of agents and 
was in the course of the superintend¬ 
ent’s duty to Instruct agents.—^Mann 
V. Life & Casualty Ins. Co. of Ten¬ 
nessee, 129 S.B. 79, 132 S.C. 193. 

28. Tex.—Grice v. American Nat. 
Ins. Co., Civ.App., 35 S.W.2d 204, 
error dismissed. 

The medical director of an insur¬ 
ance company, being a general officer 
and chargeable with notice of the 
by-laws, cannot rely on an implied 
or apparent authority of a general 
manager to employ him for one year 
contrary to the by-laws.—Grice v. 
American Nat. Ins. Co., supra. 

29- Cal.—^Hutchinson v. State Inv. & 
Ins. Co., 63 Cal. 622. 

38. D.C.—^Hartman v. Masters. 269 
F. 483, 50 App.D.C. 141, certiorari 
denied Masters v. Hartman. 41 S. 
Ct 376, 255 U.S. 671. 65 L.Ed. 791. 
Power of company to transfer its 
business and assets see infra S 116- 



44 C.J.S. 


INSURANCE 


The president of an insurance company is an 
agent whose authority is limited by law,3i and per¬ 
sons dealing with him are charged with notice of 
such limitations.^^ The president of the company 
may be authorized by its directors to indorse notes 
payable to it.®® 

The secretary is one of the general managing 
agents of the corporation, and when in the dis¬ 
charge of the duties of his office, he represents the 
corporation itself;®^ and the true test of the au¬ 
thority of the secretary of an insurance company 
to bind the corporation is not whether he acts in 
the general office or in a distant state, but whether 
or not, at the time, he is engaged in the discharge 
of the general duties of his office, and in the busi¬ 
ness of the corporation.®® A secretary procuring 
policies from other companies covering a part of 
a risk has no power to guarantee the solvency of 
such other companies.®® 

Trustees, A statute prohibiting officers from vot¬ 
ing the proxy of a stockholder at an annual meet¬ 
ing, unless authorized to do so by a majority of the 
trustees, does not authorize the trustees, in confer¬ 
ring this authority on an officer, to impose any re¬ 
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strictions on its exercise that might deprive the 
stockholder of his right to instruct the officer how 
to vote on the questions arising;®^ and the officer 
so authorized to vote a proxy may do so notwith¬ 
standing the unauthorized restriction.®® One deal¬ 
ing wth a trustee of an insurance company has 
been held charged with knowledge of the trustee's 
powers.®® 

Executive committee. In the absence of express 
authority, the executive committee of an insurance 
company has no power to adopt a classification of 
risks.'^® 

c. Duties and IdabilitieG 

Dir«ctors of Insurance corporations owe a fiduciary 
duty to the corporation and are bound to manage the 
affairs of the company properly. They are liable for 
willful wrongs, misapplication of funds, and like acts or 
omissions, but not for mere mistakes in business Judg¬ 
ment. 

Directors of an insurance company should know 
of, and give direction to, the general affairs of the 
institution and its business policy, and have a gen¬ 
eral knowledge of the manner in which the business 
is conducted, the character of the investments made, 
and the employment of the company's resources.^ ^ 


31. Tex.—Edwards v. Keller, Civ. 

App., 188 S.W.2d 828, error dis¬ 
missed. 

32 C.J, P 1009 note 29. 

Waiver 

In the absence of statutory pro¬ 
vision to the oontrazy, the a.ct of 
the president of an insurance com¬ 
pany in executing a waiver, by the 
terms of which a first lien held by 
the company becomes a subordinate 
lien, is binding on, and constitutes 
the act of, the company; and one' 
taking a mortgage on the property in I 
reliance on such waiver has the right 
to presume that the knowledge and 
action of the president were the 
knowledge and action of the corpora¬ 
tion which he represented In the 
transaction.—^McDowell v. Federal 
Land Bank of New Orleans, 127 So. 
288, 156 Miss. 820. 

Pnrohase of saouxitLes 

Notwithstanding a statute provid¬ 
ing that no investment shall be made 
which has not first been authorized 
by the board of directors or a com¬ 
mittee thereof, a contract made by 
the president of the company to 
purchase securities, without prior au¬ 
thorization of the board of directors 
or a committee thereof, is at most 
voidable, and not void; and an in¬ 
surance company may by its course 
of dealing estop itself from denying 
the authority of its president to pur¬ 
chase securities without the prior au¬ 
thorization of the board of directors 
or a committee thereof.—Wachob, 


Bender & Co. v. Omaha Life Ins. Co., 
268 N.W. 657, 128 Neb. 320. 

Sixing of broker to procure merger 
The president of an insurance com¬ 
pany has been held without author¬ 
ity, by virtue of his ofttce, to make a 
contract to pay a broker for pro¬ 
curing the purchase of, or merger 
with, another company, where the by¬ 
laws, although giving the president 
general control of the business of the 
corporation, limited his powers in 
other matters to such as the direc¬ 
tors might confer.—Abraham Lincoln 
Life Ins. Co. v. Hopwood, C.C.A.OhIo, 
81 F.2d 284, certiorari denied Hop- 
wood V. Abraham Lincoln Life Ins. 
Co„ 66 S.Ct. 955, 298 U.S. 687. 80 L. 
Ed. 1406. 

32. N.T.—Fletcher v. Manhattan 
Life Ins. Co., 199 N.T.S. 180, 204 
App.Div. 814, eidlrmed, 142 N.E. 329, 
286 N.Y. 671. 

lability for false representations 
The company is not liable for its 
president's false representations to 
a stockholder taking new stock in 
an increase of capitalization that the 
stock would be placed on a dividend 
basis, where tha company received 
no benefit from the misrepresenta¬ 
tions, and the stockholder entered 
into the transaction through con¬ 
fidence in the president personally.— 
In re Casualty Co. of America, 188 
N.T.S. 666, 197 App.Div. 166, affirmed 
138 N.E. 423, 234 N.Y. 503. 

I 33, Mass.—Topping v. Bickford, 4 
I Allen 120. 


34. U.S.—^Mutual Reserve Fund Life 
Ass'n V. Cleveland 'Woolen Mills, 
Tenn., 82 P. 508, 27 C.C.A. 212. 

N.Y.—^Hastings v. Brooklyn Life Ins. 
Co., 34 N.B. 289, 138 N.Y. 473. 
There Is no presumption of law 
that the secretary of an insurance 
company has power to contract for it 
or to bind it by any statement made 
to general counsel concerning a 
change in the by-law relating to the 
term of employment of general offi¬ 
cers.—Farmers' Life Ins, Co. v. Heth- 
erington, 274 P. 926, 85 Colo. 255. 

35. N.Y.—^Hastings v. Brooklyn Life 
Ins. Co., supra. 

36. U.S.—Constant v. Allegheny Ins. 
Co., C.C.Pa., 6 F.Cas.No.3.136, 3 
Wall.Jr. 313. 

37. Wash.—State v. Cadigan, 174 P. 
965, 103 Wash. 254. 

38. Wash.—State v. Cadigan, supra. 

39. Ohio.—Anchor Life & Accident 
Ins. Co. V. Taylor, 163 N.B. 631, 29' 
Ohio App. 428. 

40L Iowa.—Kenny v. Bankers* Acci¬ 
dent Ins. Co., 113 N.W. 566. 136 
Iowa 140. 

41. N.Y.—Van Schaick v. Cronin, 261 
i N.T.S. 358, 287 App.Div. 182. 
Bireotor of two oompaales 

In action against directors of in¬ 
surance company for damages caused 
by illegal purchase of holding com¬ 
pany's stock and loans to holding 
company, conduct of director of hold¬ 
ing company when he was also a di- 
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Officers or directors of such companies are held to 
sustain a fiduciary relationship not merely to the 
corporate entity as such, ^2 t)ut also to stockhold¬ 
ers^* and policyholders,^^ and sometimes to credi¬ 
tors.^® 

Directors of an insurance company must exercise 
the same degree of care that men prompted by self- 
interest generally exercise in their own affairs,^® 
although, in determining the propriety of acts of 
the directors, their conduct must be judged in the 
light of conditions prevailing at the time of such 
acts,and they are not liable for mere mistakes 
in business judgment.^* Oflftcers and directors are 
liable for willful wrongs in the management of the 
company’s business and the conduct of its affairs,^^ 
for the misapplication, diversion, depletion, or waste 
of the company’s funds,®® although they act in good 
faith,®l and even for negligence,®* at least in cases 
of gross neglect®* Officers or directors may be 
held individually liable to persons who suffer injury 
in reliance on their misrepresentations,®^ as where 
the ofiScers or directors falsely represent that the 
company is entitled to transact the insurance busi¬ 
ness,®* or that it is solvent®® 

If the directors abuse their power to declare divi¬ 
dends out of surplus profits by dividing the unearn¬ 
ed premiums among the stockholders without leav¬ 
ing a sufficient fund, exclusive of capital stock, to 
satisfy the probable losses on risks assumed by the 


company, they are personally liable to policyholders 
who have suffered losses, if in consequence of ex¬ 
traordinary losses the company becomes insolvent 
Under some statutes, the directors of companies or¬ 
ganized thereunder are severally liable for company 
debts, to the amoimt of the directors' stock subscrip¬ 
tions, until the whole amount of the capital has 
been paid in and a certificate thereof recorded.®® 

Reliance on the failure of the superintendent of 
insurance to criticize the conduct of officers and di¬ 
rectors of an insurance company constitutes no an¬ 
swer to a charge of nonfeasance;®* nor can such 
officers and directors defeat their liability to cestuis 
que trust merely by delegating their duties to an ex¬ 
ecutive committee.®® Where there has been a sys¬ 
tematic violation, over a long period of time, of du¬ 
ties and obligations cast by law on officers and di¬ 
rectors of an insurance company, there is a prima 
facie presumption that such course of dereliction 
and misconduct was known to all of such officers 
and directors.®! 

In applying the foregoing principles to particular 
situations, officers or directors have been held, un¬ 
der the facts and circumstances, to have violated 
their duties in connection with the purchase of se¬ 
curities ;®* use of the company’s funds to purchase 
the interest of the incorporators of a mutual com¬ 
pany which had no stock and no assets or good 
will;®* inducing the company to purchase from 


rector of the Insurance company was 
Imputable to him as director of In¬ 
surance company.—Van Schaick v. 
Aron, 10 N.Y.S.2d 560, 170 Mlsc. 620. 

42. CaL—American Trust Co. v, Cal¬ 
ifornia Western States Life Ins. 
Co., 98 P.2d 497, 15 Cal.2d 42. pri¬ 
or opinion, App., 76 P.2d 201 and 
followed In California Western 
States Life Ins. Co. v. Pacific 
American Co., 98 P.2d 611, 15 CaL 
2d 763, prior opinion, App., 76 P.2d 
208. 

43. Iowa.—Ho 3 rt v. Hampe, 214 N.W. 
718, 206 Iowa 206, rehearing denied 
220 N.W. 45. 206 Iowa 206. 

N.J.—^Application of Prudential Ins. 
Co. of America, 28 A.2d 120, 132 
N.J.Bq. 170. 

44. N.J.—Application of Prudential 
Ins. Co. of America, supra. 

PulAio policy 

It is the public j>olicy to protect 
policyholders from abuses by direc¬ 
tors intrusted with the management 
of their company.—^American Trust 
Co. v. California Western States Life 
Ins. Co., 98 P.2d 497, 15 Cal.2d 42, 
prior opinion, App., 76 P.2d 201 and 
followed in California Western States 
Life Ins. Co. v. Pacific American Co.. 
98 P.2d 511, 16 Cal.2d 763, prior opin¬ 
ion, App.. 76 P.2d 208. 


4B. Oompsay la flnatiolal dlttonltles 
Directors of an Insurance corpora¬ 
tion which was functioning with dif¬ 
ficulty and which went Into the hands 
of a receiver a short time after the 
directors sold their stock and re¬ 
tired were held to have sustained a 
trust relationship to creditors of the 
corporation.—Hoyt v. Hampe, 214 N. 
W. 718, 206 Iowa 206, rehearing de¬ 
nied 220 N.W. 45, 206 Iowa 206. 

43. N.T.—Van Schaick v. Cronin, 261 
N.T.S. 868, 237 App.Dlv, 182. 

47. Pa.—Hunt v. Aufderheide, 199 A. 
345, 880 Pa. 862. 

48. Pa.—^Hunt v. Auferhelde, supra. 

49. N.J.—^Lane v. Bogert, 174 A, 217, 
116 N.J.Eq. 454. 

32 C.J. p 1010 note 52. 

50l N.J.—^Lane v. Bogert, supra. 

32 C.J. p 1010 note 53. 

Loan of corporate funds to officers 
see infra 5 100 c. 

Bl. N.T.—Gilbert v. Pinch, 66 N.E. 
133, 178 N.T. 466, 98 Am.S.R. 623, 
61 L.II.A. 807, affirming 76 N.T.S. 
143, 72 App.Dlv. 38. 

52. Conn.—^New Haven Trust Co. v. 
Doherty, 54 A. 209, 76 'X!onn. 556, 
96- Am.S.It. 239. 

N.T.—^Verplanck v. Mercantile Ina 
Co.. 1 Edw. 814. 
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53. N.J.—^Lane v. Bogert. 194 A. 217, 
116 N.J.Eq. 454. 

64l Iowa.—Warfield v. Clark, 91 N. 

W. 838, 118 Iowa 69. 

32 C.J. p 1011 note 85. 

65. N.T.—^Beldlng v. Floyd, 17 Hun 
208. 

63. Conn.—Salmon v. Hlchardson, 80 
Conn. 360, 79 Am.D. 255. 

Iowa.—Warfield v. Clark, 91 N.W. 
833, 118 Iowa 69. 

67. N.Y.—Scott V. Eagle Fire Co.. 
7 Paige 198. 

sa Ill.—Grldley v. Barnes, 103 HL 

211 . 

82 C.J. p 1012 note 94. 

59. N.T.—Van Schaick v. Cronin, 261 
N.T.S. 868, 237 App.Div. 182. 

60. N.J.—^Lane v. Bogert, 174 A. 217. 
116 N.J.Ea. 464. 

31. N.J.—^Lane v- Bogert, supra. 

32: Pa.—Hunt v. Aufderheide, 199 A. 
345, 330 Pa. 362. 

Financial operations and Investments 
see Infra S 100. 

33. N.T.—Gilbert v. Finch, 66 N.B. 
133, 173 N.T. 455, 93 Am.S.R. 623, 
61 L.R.A. 807, affirming 76 N.T.a 
143, 72 App.Dlv. 38. 
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them worthless shares of stock in another company 
which they organized application of funds to the 
payment of a loss not covered by the policy;®5 a 
financial statement;®® the locality in which the com¬ 
pany did business and losses resulting from neg¬ 
ligently lending the company's funds without ade¬ 
quate security, in violation of express statutory pro¬ 
hibition,®® notwithstanding they were advised by 
counsel that they had authority to make the loan if 
they believed the security sufficient,®® and they act¬ 
ed in good faith in doing so.7® Also, officers and 
directors have been held liable for losses resulting 
from their negligence in permitting an agent of 
the company to get behind in his accounts,^! al¬ 
though the character of the insurance written by 
him was as good as that written by other agents of 
the company,72 and although the procedure followed 
was in accordance with the custom of other insur¬ 
ance companies ;73 and losses resulting from other 
acts.74 

On the other hand, violation of duty has been 
held not shown so as to impose liability on offi¬ 


§ 98 

cers or directors in coiuiection with the execution 
of a bond;75 the appropriation of the company’s 
bank accounts to the payment of the price of stock 
held by the directors ;76 or other particular mat- 
ters.77 

d. Actions 

The nature of the action which may be maintained 
against directors for their wrongs depends on the par¬ 
ticular wrong committed. The person bringing the action 
must comply with conditions precedent to the main¬ 
tenance thereof, such as the recovery of a Judgment 
against the corporation. 

If the stock of a company is fraudulently pur¬ 
chased by its officers with its funds, the stockhold¬ 
ers’ remedy is not against the company in its cor¬ 
porate character, but against the directors by whom 
the fraud may have been committed or through 
whose management the loss has been sustained."® 
If the directors negligently lend the company’s 
funds w'ithout adequate security in violation of a 
section of a statute forbidding loans by life insur¬ 
ance companies unless secured by prescribed securi¬ 
ties, the company or its receiver has a remedy 


64. N.Y.—^Bowers v. Male, 78 N.E. 
577. 186 N.Y. 28, affirming 97 N.Y. 
S. 722, 111 App.Div. 209. 

65. Ky.—Sleet v. Farmers* Mut. Fire 
Ins. Co., 118 S.W. 616, 19 L.R,A.,N. 
S., 421. 

82 C.J. p 1010 note 66. 

66. Pa.—^Hunt V. Aufderheide. 199 
A. 345, 380 Pa. 362. 

67. Bolag' InislaMs in mMWithortassd 
locality 

If a charter issued to a proposed 
insurance corporation authorizes it 
to do business in a particular local¬ 
ity only, and a nominal corporation 
proceeds to operate thereunder in a 
different locality, and issues policies 
en property there situated, those 
who have become directors of the 
company or allowed themselves to be 
held out as such are personally lia¬ 
ble on the policies so issued.—Won- 
derly v. Booth, 86 N.J.I-aw 260. 

68. Conn.—^New Haven Trust Co. v. 
Doherty, 54 A. 209, 76 Conn. 665. 
96 Am.S.R. 289—^New Haven Trust 
Co. V. Doherty, 61 A. 180, 74 Conn. 
468. 

MeMmre of damages 

The damages recoverable are meas¬ 
ured by the amoimt of the money 
and interest lost as the direct result 
of the wrongful loan, and not the 
difference between the amount of 
money lent on inadequate security 
and the market value of the securi¬ 
ties at the time of the loan; and 
the court is not required to divide 
the loan into two separate loans and 
treat the whole of the collateral as 
security for one of the loans for 
the purpose of determining the dam- 

44 CJ.S.—40 


ages.—New Haven Trust Co. v. Doh¬ 
erty, 54 A 209, 75 Conn. 555, 96 Am. 
S.R. 239. 

69. Conn.—New Haven Trust Co. v, 
Doherty, 54 A 209, 75 Conn. 555, 
96 Am.S.R. 289. 

70. Conn.—^New Haven Trust Co. v. 
Doherty, 54 A 209. 75 Conn. 555. 
96 Am.S.R. 239. 

71. Conn.—^New Haven Trust Co. v. 
Doherty, 50 A 887, 74 Conn. 353. 

7a Conn.—New Haven Trust Co. v. 
Doherty, 50 A 887, 74 Conn. 353. 

73. Conn.—New Haven Trust Co. v. 

Doherty. 50 A 887, 74 Conn. 353. 
Oostom of taking notes or advaao- 
iag cash 

Where the contract with the agent 
in question called for cash remit¬ 
tances, liability attaches, although it 
was the custom of like insurance 
companies to accept from their 
agents notes given for premiums in 
lieu of cash; and, where the company 
in question was financially weak and 
its agent irresponsible, liability at¬ 
taches, although it was the custom 
of reliable and successful Insurance 
comiMLnies to make cash advances to 
agents on their renewal interest in 
business which they had secured.— 
New Haven Trust Co. v. Doherty, 50 
A 887, 74 Conn. 368. 

74k Forged bonds 
The president of a company who 
knowingly or negligently receives 
forged bonds in exchange for its 
stock is liable for the loss.—Mary¬ 
land Fidelity & Deposit Co. v. Wise¬ 
man. 124 SJW, 621. 103 Tex. 286, re¬ 
heard 126 S.W^ 1109, 108 Tex. 286. 
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75. Bond signed la representative 
capacity 

The president of an insurance com¬ 
pany does not become personally lia¬ 
ble on a surety bond, signed in his 
capacity of president of the company, 
by the fact that execution of the 
bond by the company is ultra vires. 
—McCarty v. Dove, 110 So. 795, 145 
Miss. 330. 

76. Iowa,—^Hoyt v. Hampe, 214 N.W. 

718, 206 Iowa 206, rehearing denied 

220 N.WT. 45. 206 Iowa 206. 

77. Boaas to directors 

Some of the directors of an Insur¬ 
ance company were held not liable 
for a loss resulting from loans made 
by the company to other directors, 
where they did not know of the 
loans and were under no duty to find 
the special accounts dealing with the 
loans in the company's books.—^Hunt 
V. Aufderheide, 199 A. 845, 330 Pa. 
362. 

Indnclng braaolL of ixtsnrsaics ocn^ 
tract 

The president of an insurance com¬ 
pany which assumed the liabilities of 
another company by way of reinsur¬ 
ance could not be held liable by an 
Insured for allegedly wrongfully in¬ 
ducing insurers to breach an insur¬ 
ance contract with insured, the pres¬ 
ident having committed no independ¬ 
ent tort against insured and his 
wrong, if any, being against insur¬ 
ers.—Greyhound Corporation v. Com¬ 
mercial Casualty Ins. Co.. 19 N.Y.S.2d 
239, 259 App.Div. 317. 

7a. N.Y.—^Verplanck v. Mercantile 

Ins. Co., 1 Edw. 84. 
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against the directors either at law or in equity for 
the resulting loss,^® and this remedy is not taken 
away by a subsequent and independent section giv¬ 
ing the state insurance commissioner a special reme¬ 
dy against the directors for a willful violation of 
the statute.*® A stockholder’s action to compel the 
directors to account for and repay to the company 
funds wasted by them, and to enjoin them from 
further waste, is not prohibited by a statute pro¬ 
viding that no decr^ for an accounting or a de¬ 
cree enjoining or interfering with the prosecution 
of the compan/s business shall be made otherwise 
than on the application of the attorney general, 
although an accounting by the directors might re¬ 
quire an examination of the company's books.** 

Conditions precedent. Mere policyholders in a 
solvent company cannot call the directors to an ac¬ 
count in equity for misappropriation and waste of 
assets; but may obtain relief only as judgment cred¬ 
itors.** A policyholder must first recover a judg¬ 
ment against the company fixing the amount of the 


loss in order to maintain an action to charge di¬ 
rectors with liability under a statute providing that, 
if the company is tmder liability for losses to an 
amount equal to its capital stock, and the president 
or directors, with knowledge of that liability, make 
new or further insurance, they are jointly and sev¬ 
erally liable for the amount of loss under a policy 
so issued.*^ 

In an action against directors for losses result¬ 
ing from loans made by them which were not se¬ 
cured as prescribed by statute, if the securities ac¬ 
cepted by the directors were worthless at the time 
the loan matured and they continue so, the compa¬ 
ny's receiver need not tender them to the directors 
in order to maintain the action.** 

Parties, pleadings, and evidence. In actions in¬ 
volving the officers or directors of insurance cor¬ 
porations, the general rules applicable in actions 
against officers or directors of other corporations 
have been applied with respect to parties,** plead- 
I ings,*7 and evidence.** 


79. Conn.—^New Haven Trust Co. v. 

Doherty. 51 A. IW, 74 Conn. 468. 
80i Conn .—New Haven Trust Co. v. 
Doherty, supra. 

SI. N.T.—^Touns v. Equitable Life 
Assur. Soc., S8 N.T.S. 1062, 112 
App.Dlv. 760—^Younsr v. Equitable 
Life Assur. Soc., 99 H.T.S. 446, 
49 Mlsc. 847, affirmed 101 N.Y.S. 
1160, 116 App.Dlv. 911. 

8S. H.T.—^Tounff v. Equitable Life 
Assur. Soc., 99 N.Y.S. 446, 49 Mlsc. 
347, affirmed 101 N.Y.S. 1160, 116 
APP.D1V. 911. 

83. N.Y.—^Bewley v. Equitable Life 
Assur. Soc., 61 How.Pr. 344. 

84. Mass.—^Kinsley v. Rice, 10 Gray 
326. 

85. Conn.—^New Haven Trust Co. v. 
Doherty, 64 A, 209, 76 Conn. 656, 96 
Am.S.R. 289. 

88. Officers or directors as neces¬ 
sary parties 

(1) Mere policyholders In a sol¬ 
vent company cannot obtain an ac¬ 
counting- in equity by the company's 
officers for depletion of assets 
through negligence or misconduct, 
where the officers are not made par¬ 
ties defendant.—Equitable Life As¬ 
sur. Soc. V. Brown, N.Y., 29 S.Ct. 404, 
213 U.S. 25, 63 L.EdL 682. 

(2) Equitable jurisdiction over di¬ 
rectors based on the fraudulent pur¬ 
chase of stock with company funds 
will not be exercised unless they are 
made parties and are called upon to 
answer Individually.—^Verplanck v. 
Mercantile Ins. Co.. 1 Edw., N.Y., 84. 

87. Joinder of causes 

(1) Under some systems of plead¬ 
ing, the legal and equitable causes 


of action against the directors for 
a loss resulting Arom a loan of funds 
without adequate security may be 
Joined in the complaint by the com¬ 
pany or Its receiver.—New Haven 
Trust Co. V. Doherty, 61 A. 180, 74 
Conn. 468. 

(2) If all the directors are joined 
as defendants, and the complaint 
shows that each director who took 
money from the company Is liable 
not only for the money taken by him 
but also for that which he permit¬ 
ted others to take. It does not im¬ 
properly unite several causes’ of ac¬ 
tion against different defendants be¬ 
cause it alleges numerous Instances 
In which Individual directors took 
company money or took advantage of 
the company for their individual ben¬ 
efit.—^Young V. Equitable L. Assur. 
Soc., 98 N.Y.S. 1062, 112 App.Dlv. 
760. 

Answer held sufficient 

In Insurance corporation's action 
against director for moneys paid to 
him under void contract, answer set¬ 
ting up subsequent contract in na¬ 
ture of settlement approved by di¬ 
rectors was held good as against gen¬ 
eral demurrer.—^Modern Life Ins. Co. 
of Minnesota v. Todd, 237 N.W. 686, 
184 Minn. 86. 

Issues 

Where the complaint by a receiver 
of the company against its former 
officers for damages alleges that the 
officers wrongfully drew out certain 
sums ■ from its mortuary fund and 
wrongfully failed to return them ei¬ 
ther to that fund or to the com¬ 
pany's treasury, whereby they were 
wholly lost to the company, and the 
answer denies this, and alleges that 
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the sums so drawn were used In 
paying death claims and the expenses 
of the investigation and settlement 
thereof, the real issue is not the mis¬ 
conduct or negligence of the officers 
in effecting settlements and In pay¬ 
ing excessive charges for expenses 
and commissions, but whether the 
money not received by the beneficia¬ 
ries had been In fact paid out for 
expenses or had been lost to the 
company.—^New Haven Trust Co. v. 
Doherty, 60 A 890, 74 Conn, 348. 

88. Burden of proof 

In an action by dissenting stock¬ 
holders to enjoin a proposed scheme 
for an exchange of corporate control, 
the directors have the burden of 
proving to the court that It would be 
advanta.geous to the Insurance com¬ 
pany.—Robotham v. Prudential Ina 
Co., 63 A 842, 64 N.J.Bq. 678. 
Aduissibility 

(1) ’Where directors are sued by 
the company's receiver for a loss 
resulting from a loan of funds on 
bonds not having the requisite mar¬ 
ket value, it Is competent for one of 
their number, who was also on the 
lending committee, to testify that 
he was familiar at the time of the 
loan with the value of the land 
mortgaged to secure the bonds, and 
what that value was.—^New Haven 
Trust Co. V. Doherty, 61 A 130, 74 
Conn. 468. 

(2) In an action by the receiver 
of a company against the directors 
for wrongful diversion of the com¬ 
pany's funds, a memorandum book 
kept by one of the directors Is ad¬ 
missible In their favor to show the 
manner In which the funds were ex¬ 
pended by them, although the entries 
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§ 99. Franchises, Powers, and Liabilities 

a. In general 

b. Purchasing, holding, and disposing of 

realty 

c. Promotion and organization expenses; 

commissions 

a. In G’eneral 

An insurance company has those powers expressly 
conferred on It together with such implied powers as arei 
incidental to its express powers. It can contract for cor¬ 
porate purposes, but cannot engage in unrelated busi¬ 
ness or transact a kind of insurance other than that 
permitted by its charter. 

Insurance companies, like other corporations, 
have those powers, and only those, which they have 
derived by grant from the state, including the pow¬ 
ers expressly granted and such incidental powers 
as are necessary to carry into effect those specifi¬ 
cally conferred;*® and their powers cannot be en¬ 


larged by any act of the corporate body, such as 
the adoption of by-laws.®® Unless restricted by its 
charter, an insurance company has the incidental 
power to make any contract and evidence it by any 
instrument that may be necessary and proper to ac¬ 
complish the purposes and objects for which it was 
incorporated ;®^ but it has no implied power to con¬ 
tract for any other purpose,®^ and when the char¬ 
ter prescribes a mode of contracting, the company 
must observe that mode, and cannot contract in any 
other.®* The company need not furnish a consid¬ 
eration for the exercise of its right to decide the 
kind of contract it will enter into.®^ 

Unless authorized by their charter, insurance com¬ 
panies cannot engage in any business other than 
that of insurance, at least if not calculated to ad¬ 
vance the purposes for which they were incorporat¬ 
ed.®® Accordingly, they have no implied power to 
engage in the banking business,®® and frequently 


therein contradict those In the regu-. 
lar books of the company and sworn 
statements in its report to the in¬ 
surance commissioner, however cul¬ 
pable or unlawful the directors' con¬ 
duct may have been in keeping the 
regular books and in making the re¬ 
port, where it Is the receiver, and 
not the directors, who claims that 
the company's books and records are 
false.—^New Haven Trust Co. v. Doh¬ 
erty, 50 A, 890, 74 Conn. 348, 

donolnslveiLosB of ledger aoooxuit 
WTiere the company’s contract with 
an agent stipulates that its ledger 
account shall be conclusive as to his 
indebtedness, in an action against 
officers for negligently permitting 
the agent to get behind in his ac¬ 
counts the account is conclusive 
against the officers by whom the com¬ 
pany's affairs were managed and un¬ 
der whose direction the account was 
kept, in the absence of clear proof 
that some proper entry had been 
omitted.—^New Haven Trust Co. v. 
Doherty, 50 A. 887, 74 Conn. 353. 

89. Ill.—^Pattison v. Illinois Bankers 
Life Ass'n, 278 Ill.App. 394, af¬ 
firmed 196 N.E. 882, 360 111. 616. 
Iowa.—Schmid v. Automobile Under¬ 
writers. 244 N.W. 729. 215 Iowa 170, 
85 A.L.R. 4. 

Mich.—Anderson v. Conductors* Pro¬ 
tective Assur. Co., 264 N.W. 171. 
266 Mich. 471. 

Mo.—State v. Toombs, 25 S.W.2d 101, 
324 Mo. 819. 

Pa.—Industrial Life Ins. Co. v. Hunt. 
6 A.2d 781. 335 Pa. 305. affirming 
46 Dauph.Co. 261. 

Wis.—^Northwestern Nat. Ins. Co. v. 

Preedy, 227 N.W. 962. 201 Wis. 61. 
32 C.J. p 1012 note 98. 

IVliat law governs insurance con¬ 
tracts eee enpra 8S 50-54. 


State regulation of foreign insurance 
companies see supra §§ 75-84. 

Bower and duty to protect policies 
An Insurance company, aside from 
the mere issuance of policies, has 
the highest duties and powers to 
protect its policies and the invest¬ 
ments which they represent, and has 
all incidental powers reasonably nec¬ 
essary to the performance of those 
duties. 

D.S.—Metropolitan Life Ins. Co. v. 
Whitestohe Management Co., C.C. 
A.in., "tf P.2d 265, certiorari denied 
Drake v. Metrdpolltan Life Ins. Co., 
296 U.S. 632, 58 S.Ct. 155. SO L. 
Ed. 449, rehearing denied 296 U.S. 
664, 56 S.Ct 246, 80 L.Ed. 473 and 
56 S.Ct. 247. 296 U.S. 664, SO L. 
Ed, 473—In re Peoria Life Ins. 
Co., C.C.AI11., 75 F.2d 777, certio¬ 
rari denied Matalone v. Peoria 
I Life Ins. Co.. 56 S.Ct. 110, 296 U. 

S. 594, 80 L.Ed. 421. 
in.— Prudential Ins. Co. of America 
v. Richman. 11 N.E.2d 126, trans¬ 
ferred. see 4 N.B.2d 76, 864 Ill. 
284. 

Slspositlou of privilege to make 
smaller deposit 

The privilege of an insurance cor¬ 
poration to do an “industrial life” 
business on depositing with the in¬ 
surance commissioner, a specified 
sum, which is smaller than that re¬ 
quired of other classes of insurance 
companies, is a right, privilege, or 
franchise within the meaning of a 
statute authorizing the purchasers 
of the franchises and property of any 
corporation sold under judicial pro¬ 
ceedings, mortgage, or deed of trust 
to organize a new corporation which 
should be entitled to the same rights, 
privileges, and franchises as the old. 
—Gontrum v. Union Liberty Life Ins. 
Co.. 11 A.2d 625. 177 Md. 624. 
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Corporation organized for ordinary 
business purposes 

In the absence of express authority 
a corporation orgranized for ordinar>’ 
business purposes cannot lawfully 
issue accident insurance policies.— 
Commonwealth v. Philadelphia In¬ 
quirer, 3 Pa.Dlst 742, 15 Pa.Co. 463— 

1 C.J. p 405 note 8. 

90. Me.—Andrews V, Union Mut. 
Fire Ins, Co.. 37 Me. 256. 

91. Ohio.—ViTilte's Bank v. Toledo 
Fire & Marine Ins. Co.. 12 Ohio St. 
601. 

32 C.J. p 1012 note 1. 

92. Conn.—Mechanics' & Working 
Men’s Mut. Sav. Bank & Building 
Ass'n V. Meriden Agency Co., 24 
Conn. 159. 

32 C.J. p 1012 note 2. 

93. U.S.—^Head v. Providence Dis^ 
Co., R.I., 2 Cranch 127, 2 L.Ed. 
229. 

Conn.—^New York Firemen Ins. Co.. 

V. Ely, 5 Conn. 560, 13 Am.D. 100. 
Formalities of Insurance contract 
or policy see infra §§ 249-261. 

I 94. Mo.—^Long v. St. Joseph, L.. Ins., 
i Co., App.. 225 S.W. 106. 

95. Pa.—Gauler v. Solicitors’ L. &. 

I T. Co., 9 Pa.Co. 634. 

32 C.J. P 1012 note 8. 

(9xeat of charter for v&anthoxlzed 
purposes 

If the insurance Buperintend€?nt 
grants a charter to a company for 
purposes not authorized by the act 
under which it is incorporated, the 
charter authorizes- the company to 
carry on only such business as is 
within the statute.—^People-v; Potts, 
106 N.E. 524, 264 Ill. 522. 

98. Tenn.—Memphis v. Memphis 
City Bank, 19 S.W.. 1045„ 91 Tens.. 
674. 

82 C.J. p 1913. note 9.. 
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they are expressly prohibited by statute or by char¬ 
ter from engaging in that business.^^ While an in¬ 
surance company has power to deal in exchange so 
far as it is necessary or incidental to the carrying 
on of the business of insurance,^8 it has no power 
to deal in exchange for any other purpose.^ ^ In 
some jurisdictions the attorney general may sue in 
equity to enjoin ultra vires acts of an insurance 
company.! 

Subject to rules applicable to corporations gener¬ 
ally, discussed in G>rporations § 977, an insurance 
company that has received the benefits of a con¬ 
tract may be estopped to deny its power to enter 
into it.2 Thus, an insurance company cannot ap¬ 
propriate money, giving nothing in return, and re¬ 
sist repayment on the ground that the money was 
acquired by means of an ultra vires act or con- 
tract.3 One who has received the full benefit of 
a contract with an insurance company cannot de¬ 
fend a suit on the contract on the ground of ultra 
vires unless enforcement of the contract is directly 
prohibited by some positive rule of law or runs 
counter to good morals or established public pol¬ 
icy.^ 

Representation of company. The authority of of¬ 
ficers, directors, and similar representatives of stock 


44 C.J.S. 

insurance companies has already been considered 
supra § 98. A distinction should be made between 
a private corporation and an insurance company in 
the application of the sole actor principle,® and in 
any event an insurance company is not chargeable 
with knowledge acquired by an individual who, al¬ 
though dominating the company, is not the alter 
ego of, or the sole actor for, the company and 
who acquired such knowledge while acting for him¬ 
self or a third party, and not for the company.® 

Any ambigfuity as to the broad scope of a power 
of attorney executed by an insurance company and 
filed with the state insurance commissioner must 
be resolved against the company, which has chosen 
the wording of the power and permitted others to 
act thereon,7 and persons dealing with the attor¬ 
ney in fact have the right to rely on the broadest 
reasonable meaning of a power stated in general 
terms.® 

Kind of insurance or risk. An insurance corpo¬ 
ration cannot assume any other kind of risk, or 
insure any other kind of property, or engage to pay 
a loss arising from any cause other than that pre¬ 
scribed by its charter or the statute under which it 
is incorporated.® An insurance company which is 
authorized merely to insure against death cannot 


97. Ohio.—State v. Urbana & Cham¬ 
paign Mut. Ins. Co., 14 Ohio 6. 

32 C.J. p 1013 note 10. 

98. Ohio.—White's Bank v. Toledo 
Fire & Marine Ins. Co., 12 Ohio St. 
601. 

82 C.J. p 1018 note 11. 

99. Tenn.—Ohio Life Ins. & Trust 
Co. V. Merchants' Ins. & Trust Co., 
11 Humphr. 1, 63 AmuD. 742. 

32 aj. p 1013 note 12. 

1. N. J.—^Blanchard v. Prudential Ins. 
Co., 79 A. 533, 78 N.J.Bq. 471, mod¬ 
ified on other grounds 83 A. 220, 80 
N.J.Fq. 209. 

32 aJ. p 1012 note 7. 

Quo warranto to prevent private cor¬ 
porations from exercising particu¬ 
lar powers see the C.J.S. title Quo 
Warranto § 14, also 51 C.J. p 321 
note 91-p 823 note 16. 

2. N.T.—^Hyde v.. Equitable Life As- 
sur. Soc., 116 N.Y.S. 219, 61 Mlsc. 
518. 

82 C.J. p 1012 note 6, p. 1018 note 12 
[a]. 

Waiver of first lien 

As against a subsequent mortga¬ 
gee relying on the ant of the presi¬ 
dent of an insurance company In ex¬ 
ecuting a waiver by which a first lien 
held by the company became a sub¬ 
ordinate lien, the company was held 
unable to assert that the transaction 
was not binding on It because ultra 
vires.—McDowell v. Federal Land 


Bank of New Orleans, 127 So. 288, 
156 Miss. 820. 

Bstopp^ held not to arise 
An Insurance corporation alleged 
to have assumed payment of certain 
bonds and mortgages is not estopped 
to assert a defense of ultra vires 
against holders of the bonds, where 
such holders had the same rights and 
remedies after the alleged assump¬ 
tion as before, paid nothing for the 
assumption, and would not suffer 
any loss, damage, or prejudice with 
respect to their origrinal security.— 
McWilliams v. Central States Life 
Ins. Co., Mo.App., 137 S.W.2d 641. 

8. Tex.—Trammell v. San Antonio 
Life Ins. Co., Clv.App., 209 S.W. 
786, error refused. , 
d. Ill.—^Prudential Ina Co. of Amer^ 
lea v. Rlchman, 4 N.E.2d 76, 364 Ill. 
234, transferred, see 11 N.E.2d 126, 
292 IlLApp. 261. 

6. U.S.—General American Life Ins. 
Co. V. Anderson, D,C.Ky., 46 P. 
Supp. 189, modified on other 
grounds, C.C.A., Anderson v. Gen¬ 
eral American Life Ina Co., 141 
F.2d 898. 

6. U.S.—^Anderson v. General Amer¬ 
ican Life Iqs. Co., O.C.A.Ky., 141 
F.2d 898, modifying, D.C., General 
American Life Ins. Co. v. Ander¬ 
son, 46 P.Supp. 189—^Missouri State 
Life Ins. Co. v. Keyes, D.C.Ky., 46 
F.Supp. 181, reversed on other 
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I grounds, C.C.A., Anderson v. Mis¬ 
souri State Life Ins. Co., 69 F.ld 
794. 

Agreement as to oertifioates of de¬ 
posit 

An agreement made by such an in¬ 
dividual with a bank concerning cer¬ 
tificates of deposit .issued by the 
bank has been held not binding on 
the Insurance company.—^Anderson v. 
General American Life Ins. Co., C. 
C.A.Ky., 141 P.2d 898, modifying. D. 
C., General American Life Ina Co. v. 
Anderson. 46 F.Supp. 189. 

7. U.S.—Seaboard Surety Co. v. First 
Nat. Bank & Trust Co. in Sioux 
Falls, C.C.A.S.D., 121 F.2d 288. 

81 U.S.—Seaboard Surety Co. v. 
First Nat. Bank & Trust Co. in 
Sioux Fhlls, supra 

9. Mich.—^American Auto. Ins. Co. v. 
Insurance Commissioner, 140 N.W. 
557, 174 Mich. 296. 

82 C.J. p 1018 note 25. 

XiLdemnlty as definaa by contract of 

aoDother company 
Corporation authorized by articles 
of Incorporation to insure against 
losses by fire la authorized to guar¬ 
antee indemnity against loss by 
fire as defined by Insurance contract 
of another insurance company.— 
Bankers* & Shippers' Ins., Co. of New 
York y. Murdock, C.CJL.^k., 72 F.2d 
292. 
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write endowment insurance,but endowment in¬ 
surance may be issued by a company authorized to 
issue life insurance and other insurance “appertain¬ 
ing thereto” since provision for endo\vment insur¬ 
ance may properly be considered as appertaining to 
life insurance.!! 

Insurance of property outside state. Unless re¬ 
stricted by statute or by its charter, a domestic in¬ 
surance company has power to insure a resident of 
a foreign state against loss of property there situ- 
ated.!2 A statute requiring title insurance compa¬ 
nies to maintain a guaranty fund in specified 
amounts as to each county of the state in which 
it does business does not preclude a domestic title 
insurance company from writing title insurance in 
the state on property outside the state.!^ 

Title insurance. Where authorized by statute, a 
corporation may insure the owners of real property, 
and others interested in the property, against loss 
by reason of defective title thereto and other en-. 
cumbrances thereon,!^ as, for example, by insuring 
the owner of land of his existing title ;!5 and under 
some statutes corporations insuring titles are placed 
on substantially the same footing, and are made sub¬ 
ject to the same rules that apply to other insurance 
companies, except so far as the character of the 
business transacted by such corporations is differ¬ 
ent from that of other insurance companies.!® The 
powers of title insurance companies extend to acts 
incidental to their business,!*^ especiaUy if neces¬ 
sary to place in an insurable condition the title to 


be guaranteed.!® Accordingly, they may advise ap¬ 
plicants for title insurance concerning doubtful 
questions of titled® and on the regularity of papers 
to be drawn.20 Under a statute giving title insur¬ 
ance companies the power to insure titles, they have 
not the power to draw deeds^! or convey titles.®^ 
Where so provided by statute, title insurance com¬ 
panies have the same powers as trust companies.^® 

Change of plan of insurance. Where a life com¬ 
pany authorized by its charter to issue policies on 
the level premium reserve plan as well as on the 
assessment plan adopts and issues policies on an as¬ 
sessment plan under which a so-called safety fund 
is set apart for the benefit of the policyholders, with¬ 
out promise that this plan will be continued or that 
no other plan will be adopted, the company may in 
its discretion, without the consent of the policyhold¬ 
ers, cease to issue safety fund policies and there¬ 
after issue policies on the level premium plan 
only,24 notwithstanding it does so for the purpose 
of depriving the outstanding policyholders of the 
benefit of the safety fund plan.25 

Sale or guaranty of mortgages or mortgage cer¬ 
tificates. A bond and mortgage guaranty company 
has been held empowered, under some statutory pro¬ 
visions, to guarantee bonds and mortgages gener¬ 
ally, and not to be limited to guaranties wdth re¬ 
spect to a mortgagee’s title.^® Such a company may 
be empowered, by appropriate provisions, to guar¬ 
antee bonds secured by mortgages on realty which 
is improved or unimproved and the power of 


Sffeot of amexLdod charter 

The liability of an insurance com¬ 
pany chartered as a life Insurance 
company only, is not, as respects a 
contract entered into at such time, 
changed by an amended charter pro¬ 
cured thereafter authorizing it to 
issue accident and health policies In 
addition to life Insurance policiea— 
Cunningham v. Great Southern Life 
Ins. Co., Civ.App., 66 S.W.2d 765, re¬ 
versed on other grounds Great 
Southern Life Ins. Co. v. Cunning¬ 
ham. 97 S.W.2d 692, 128 Tex. 196. 

Tzansportatloii Insuzanoe 
An insurance company, which is 
authorized to insure against the haz¬ 
ards of inland navigation and trans¬ 
portation, may insure a shipper of 
live stock against the hazards of 
transportation.—Galveston, H. & S. 
A K. Co. V. Hartford Fire Ina Co., 
Tex.Civ.App., 220 S.W. 781. 

10. Pa.—Industrial Life Ins. Co. v. 
Hunt, 6 .4.2d 781, 385 Pa. 305, af¬ 
firming 46 Dauph.Co. 261. 

IL Pa.—Industrial Life Ins. Ca v. 
Hunt, supra. 


itt. Miss.—Swing v. Brister, 40 So. [ 17. N.Y.—People v. Title Guarantee 
146, 87 Mlsa 516, 6 Ann.Cas. 740. & Trust Co., 181 X.Y.S. 62, 191 

32 C.J. p 1014 note 29. App.Div. 165. 

13- Wash.—Northwestern Title Ins, 32 C.J. p 1012 note 8 [aj (2). 

Co. V. Plshback, 188 P. 469, 110 la N.Y.—^People v. Title Guarantee 
Wash. 350. & Trust Co., supra. 

14L N.Y.—^Empire Development Co. la N.Y.—^Title Guarantee & Trust 
V. Title Guarantee & Trust Co., 121 Co. v. Maloney, 165 N.Y.S. 280. 

N.B. 468, 225 N.Y. 53. aa N.Y.—Title Guarantee & Trust 


62 C.J. p 1055 note 35. 

XBSuzanoe agalxurt subseaneiit enouin^ 
hraaoes 

A corporation authorized to insure 
titles against encumbrances is com¬ 
petent to insure a title against en-| 
cumbrances existing after the date 
of the deed.—^Trenton Potteries Co. 
V. Title Guarantee & Trust Co„ 64 N. 
T,S. 116, 50 App.Div. 490. 

16. N.Y.—^Empire Development Co. | 
V. Title Guarantee & Trust Co., 
121 N.B. 468. 225 N.Y. 53. 

Pa.— Foehrenbach v. German-Ameri- 
can Title & Trust Co., 66 A 561, 
217 Pa. 331, 12 L.R.A..N.S.. 465, 
118 Am.S.R. 916. 

la N.Y.—Trenton Potteries Co. v. 
Title Guarantee & Trust Co., 64 
N.Y.S. 116. 50 App.Div. 490. 

63 C.J. p 1055 note 32. 


Co. v. Maloney, supra. 

21. Pa.—Gauler v. Solicitors' Loan 
& Trust Co., 9 Pa.Co. 634. 

2a Pa—Gauler v. Solicitors' Loan & 
Trust Co., supra. 

23. Pa.—DeHaven v. O'Rourke, 17 
PaDist. 445. 

63 C.J. P 1055 note 43. 

24. Conn.—Dresser v. Hartford Life 
Ins. Co., 70 A 39, SO Conn. 681. 

N.C.—Green v. Hartford Life Ins. 
Co.. 51 S.E. S87. 139 N.C. 309, 1 
L.R.A,N.S., 623, 4 Ann.Cas. 860. 

26. Cona—Dresser v. Hartford Life 
Ina Co.. 70 A. 39, 30 Cona 681. 

2a N.Y.—Frederlcl v. Title Guaran¬ 
tee & Trust Co., 294 N.Y.S. 319, 
250 App.Div. 482. 

27. N.Y.—^Anderson v. Title Guaran- 
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the company to make such guaranties, when given 
by the act under which it is incorporated, is not de¬ 
stroyed by subsequent statutory provisions denying 
such power to corporations subsequently created.28 
However, if the company is without power to gr^ar- 
antee pa 3 mient of the mortgage on the ground that 
the mortgage was on unimproved realty, one who 
purchases a bond and mortgage from the company 
in reliance on t^ie guaranty should not be denied 
rescission for fraud on the ground that the company 
would be estopped from repudiating the guaranty.^s 

Under the terms of the contract by which a guar¬ 
anty company sells a certificate representing a share 
in a bond and mortgage, the certificate may con¬ 
stitute an unconditional promise to pay the principal 
sum and interest, and the interest of the purchaser 
in the underlying mortgage is merely collateral se¬ 
curity for the debt;80 and in such a transaction the 
purchaser becomes a creditor of the guaranty com¬ 
pany, and the company becomes a borrower or debt¬ 
or, and not a depositary,^! 


b. Purchasing, Solding, and Disposing of Bea^ 
ty 

An insurance corporation may purchase and hold 
realty for a corporate home or for other purposes Inci. 
dental to Its business, but not for purely speculative pur. 
poses. It may sell realty which, although lawfully ac¬ 
quired, is no longer necessary for Its business. 

An insurance corporation is generally authorized 
to purchase and hold real estate for purposes neces¬ 
sary or incidental to the transaction of its busi- 
ness,S2 but not for a purely speculative purpose.83 
For providing a corporate home, the company may 
purchase land and erect a building thereon,34 and a 
company may acquire an office building for its use, 
although the building is equipped with facilities de¬ 
signed to benefit an adjoining building.35 if the’ 
corporation lends money on a mortgage it may 
purchase the property on foreclosure,36 and may 
sell and convey a good title notwithstanding it has 
held the property longer than the time prescribed 
by statute for the disposal of realty unnecessary for 
the transaction of its business.®*^ The company may 


ted & Trust Od.. 290 KY.S. 608. 100 
Mlse. 881. affirmed 290 N.T.S. 517. 
248 App.Div. 896, rear^ment de¬ 
nied and motion grranted 294 N.Y. 
S. 328, 260 App.r>iv. 775, affirmed 
10 K'.l£.2d 544, 274 N.Y. 646. 
UMiation. of InvestmeiLtB to im¬ 
proved realty 

A statute limiting^ investments of 
the company's own funds to Im¬ 
proved realty does not forbid it from 
gruaranteelng: payment of bonds and 
mortgages on unimproved realty.— 
Frederic! v. Title Guarantee & Trust 
Co., 294 N.Y.S. 819, 260 App.Div. 432. 

28. N.Y.—^Frederic! v. Title Guar¬ 
antee & Trust Co., supra—^Ander¬ 
son V. Title Guarantee & Trust Co., 
290 N.Y.S. 608. 160 Iflsc. 881, af¬ 
firmed 290 N.Y.S. 617, 248 App.Div. 
895, reargrument denied and motion 
granted 294 N.Y.S. 328, 250 App. 
Div. 776, affirmed 10 N.B.2d 544, 
274 N.Y. 646. 

29. Xn New Tork 

(1) The rule is as set forth in the 
text.—^Fredericl v. Title Guarantee 
& Trust Co.. 294 N.Y.S. 819, 250 App. 
Div. 482. 

(2) Barller lower court authority 
has held that even if the guaranty 
of a bond and mortgage covering 
vacant land were ultra vires, a pur¬ 
chaser of a participation certificate 
in such bond and mortgage cannot 
rescind the purchase and recover 
the amount paid where the company 
for many years had represented to the 
public that it had power to guaran¬ 
tee 8U<di bonds and mortgages and 
participation certificates and would 
therefore be estopped from setting 
up a defense of ultra vires.—^Ander- 


» 

son V. Title Guarantee & Trust Co., 
290 N.Y.S. 608, 160 Mlsc. 881, affirmed 
290 N.Y.S. 617, 248 App.Div. 895, re¬ 
argument denied and motion granted 
294 N.Y.S. 828. 260 App.Div. 776, af¬ 
firmed 10 N.B.2d 644. 274 N.Y, 646— 
Frie,dman v. Title Guarantee & Trust 
Co., 290 N.Y.S. 606, 161 Misc. 88. 

30. N.Y.—^People v. Title & Mort¬ 
gage Guarantee Co., 190 N.E. 168, 
264 N.Y. 69. 96 A.L..R. 297. 

31. N.Y.—In re Title & Mortgage 
Guarantee Co. of Buffalo, 284 N.Y. 
S. 835, 246 APP.D1V. 435, affirmed 
In re People, by Van Schalck, 1 
N.R2d 364, 270 N.Y. 629. 

32. TJ.S.—^Farmers' Life Ins. Co. v. 
Foster Bldg. & Realty Co.. C.C.A. 
Tex., 272 F. 864, certiorari denied 
42 S.Ct 94, 267 U.S. 654, 66 L.Ed. 
418. 

Tenn.—^Volunteer State Life Ins. Co. 
V. Dunbar, 181 S.W. 159, 188 Tenn. 
881. 

Sospltal for esuployeas 
A life Insurance company employ¬ 
ing a large number of persons may 
purchase real estate to be used as 
a hospital for the care and treat¬ 
ment of employees affected with tu- 
berculosia—^People v. Hotchkiss, 120 
N.Y.S. 649, 136 App.Div. 160. 

33. Mo.—Williams v. Central States 
Life Ins. Co., App., 187 S.W.2d 641. 

SttmulatloxL of sales of mortgages 
A statute permitting Insurance 
corporations to retain real property 
which has been acquired for the 
accommodation of Its business has 
been construed to relate solely to the 
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holding of real property which had 
been originally purchased for the 
physical accommodation of the busi¬ 
ness of the Insurance company and 
not to permit the acquisition of real¬ 
ty merely to stimulate or induce 
the sale of guaranteed mortgages 
by way of discount—^Van Schaick v. 
Carr, 10 N.Y.S.2d 667, 170 Misc. 639. 

34. Tenn.—^Volunteer State Life Ina 
Co. V. Dunbar, 181 S.W. 169, 188‘ 
Tenn. 331. 

32 C.J. p 1013 note 14. 

Building larger than immediaMly 
needed 

An insurance company xnay erect* 
an office building for the use of the 
company, larger than its Immediate 
necessities require.—^National Re¬ 
serve Life Ins. Co. v. Moore, 219 P.. 
261, 114 Kan. 466—82 aJ. p 1013 note< 
14 [a]. 

35. U.S.—^Farmers' Life Ins. Co. v.. 
Foster Bldg. & Realty Co.,. C.C.A.. 
Tex., 272 F. 864, certiorari denied 
42 S.Ct 94, 257 U.S. 654. 66 LEd.. 
418. 

Heating plant 

The company may acquire an office 
building equipped with a heating 
plant designed to heat an adjoining- 
building, and may dispose of the sur- - 
plus heat by entering into a long 
term contract to furnish heat for • 
the building adjoining.—^Farmers' ‘ 
Life Ins. Co. v. Foster Bldg. & Real¬ 
ty Co., supra. 

36. N. Y.—Home Ins: Gto. v. Head. 80 
Hun 405. 

37. N.Y.—Home Bis.. Co. v. Head,, 
supra. 
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sell lawfully acquired real estate which is no longer 
necessary for the transaction of its business,and 
it is not required to sell and convey the property 
immediately, and may hold it a reasonable time in 
order to sell to advantage and it may dispose of 
the property by a long term lease.^o Transactions 
in violation of a statute prohibiting insurance com¬ 
panies from purchasing, holding or conveying realty 
except for certain designated purposes have been 
considered illegal,^! and not legalized or rendered 
enforceable by estoppel,^2 or by the fact that the 
company acts through a dummy.43 

An insurance corporation which has purchased 
real property for an unauthorized purpose and as 
part of an illegal transaction, under circumstances 
rendering it at least as guilty as the seller, cannot 
itself rescind the transaction as against the seWerM 
If a company seeks specific performance of a con¬ 
tract giving it the option of purchasing realty which 
it has no power to purchase by reason of statutory 
restrictions on insurance companies, only the state 
may challenge the proposed purchase, and the own¬ 
er of the property cannot do soA^ 

' c. Promotion and Organization Expenses; Gom- 
xnissions 

An Insurance corporation tentatively incorporated 
solely to secure stock subscriptions cannot obligate It¬ 
self for debts contracted by Its promoters or for money 
advanced by them for promotion expenses; nor can it 
pay commissions on the sale of its stock out of the sub¬ 
scription fund. 

An insurance company tentatively incorporated 


§ 99 

solely to secure subscriptions to capital stock has 
no power to assume an indebtedness contracted by 
its promoters and persons advancing money to 
the promoters for preliminary expenses have no 
claim against the corporation.^* Such a corpora¬ 
tion is not liable for money advanced by the pro¬ 
moters for promotion expenses,'*® even though the 
money is used in securing stock subscriptions.^® 
Neither is it authorized to pay promotion expenses 
of the corporators out of the subscription fund;®® 
and the subscribers are not bound by the publication 
of the proposed charter of the company authorizing 
such expenditures from that fund.®i Where the 
promoter of a corporation has an original plan, 
method, and system of selling insurance, an assign¬ 
ment by him to the company of the right to use the 
same is a sufficient consideration for a promise by 
the company to pay the promoter a royalty on the 
insurance effected by it through its use of the plan, 
method, and system.®2 

A statutory prohibition against the doing of busi¬ 
ness by an insurance company before the certificate 
that all its stock has been subscribed is recorded ap¬ 
plies only to the writing of insurance, and does not 
invalidate a contract by it to pay a commission for 
the sale of its stock;®® and an insurance corpora¬ 
tion cannot escape liability for the pa>’ment of com¬ 
missions or other proper expenses incurred by its 
“commissioners,” that is, the persons commissioned 
to open books for the subscription of capital stock, 
whether the commissioners have contracted as rep¬ 
resentatives of the state or of the company.®^ How¬ 
ever, insurance corporations tentatively organized 


38. m.—^Illinois Xilfe Ins. Co. v. 
Beifeld, 184 IlLApp. 582. 

Tezxns of sale 

A sale by a solvent insurance com¬ 
pany, with the approval of its stock¬ 
holders. of a building which was its 
principal asset, but which was bur¬ 
densome to it because of its non- 
liquid character, to a realty corpo¬ 
ration for whose stock the insurance 
company’s stockholders were invited 
to exchange their stock, at a price 
and on terms causing no substantial 
loss to the stockholders, was held not 
ultra vires, illegal, or void.—Tryson 
V. Southern Realty Corporation, 274 
P. 136. 51 App.I>.C. 55. 

39. Ill.—Illinois Life Ins. Co. v. Bei¬ 
feld. 184 IlLApp. 682. 

40. Ill.—Illinois Life Ins. Co. v. Bei¬ 
feld, supra. 

41. Mo.—McWilliams v. Central 

States Life Ins. Co.. App., 187 S.W. 
2d 641. 

48. ^ Mo.—McWilliams v. Central 

States Life Ins. Co., supra. 


43. IC.T.—Van Schaick v. Manhattan 
Sav. Inst. 6 X.B.2d 88, 273 N.T. 37, 
affirming 2S6 N.T.S. 392. 247 App. 
Div. 776. 

44. N.T.—Van Schaick v. Manhattan 
Say. Inst, supra. 

Porohase by ooxnpaay’s alter ego 
An insurance company which was 
an undisclosed principal in the pur¬ 
chase of realty by Its alter ego was 
held unable to escape liability on a 
note given for part of the purchase: 
price on the ground that the contract 
was illegal and unlawful under the 
Insurance code.—^Marr v. Postal Un¬ 
ion Life Ins. Co., 105 P.2d 649, 40 Cal. 
App.2d 673. 

45. N.Y.—Mutual Life Ins. Co. v. 
Stephens, 108 N.B. 856, 214 K.Y. 
488, L.R.A.1917C 809. 

46. Mo,—^Reynolds v. Whittemore, 
190 S.W. 594—^Reynolds v. Union 
Station Bank, 300 S.W. 711, 198 
Mo.App. 323. 

47. Mo.—Reynolds v. Wliittemore. 
190 S.W. 594—^Reynolds v. Union 
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station Bank, 200 S.W. 711, 198 Mo. 
App. 424. 

48. Mo.—^Reynolds v. Whittemore. 
190 S.W. 594. 

49. Mo.—^Reynolds v. Whittemore, 
supra. 

50. Ill.-Lang v. Blocki, 121 X.E. 
163, 286 Ill. 91. affirming 211 Ill. 
App. 338. 

51- Ill.—^Lang V. Blocki, supra. 

52. Ill.—Federal Life Ins. Co. v. 
Griffin, 173 IlLApp. 5. 

53. Colo.—Colorado Life Co. v. Mad¬ 
den. 216 P. 551. 73 Colo. 504. 

Limitation of commissions to officers 
on sale of stock see supra S 60. 
SnUolency of ovldenoe 
In an action against the company 
to secure payment of such commis¬ 
sions the evidence was held sufficient 
to sustain a finding that the con¬ 
tract for commissions was made with 
defendant company rather than with 
another company.—Colorado Life Co. 
v. Madden, supra. 

54. Colo.—Colorado Life Co. v. Mad¬ 
den, supra. 
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to secure stock subscriptions have been held to have 
no power to pay commissions for the sale of, or 
subscription to, its stock out of the amounts paid by 
the subscribers.®® 

Statutory limitation on promotion expenses. Un¬ 
der statutes providing that promotion and organi¬ 
zation expenses of insurance companies cannot ex¬ 
ceed a prescribed percentage of the amount actu¬ 
ally raised on stock subscriptions, an insurance cor¬ 
poration which is in process of formation, prelimi¬ 
nary to its license to do business, has no power to 
contract for preliminary expenses beyond the per¬ 
centage prescribed by statute.®® The purpose of 
such a provision is to insure that a certain percent¬ 
age of the funds paid in shall be safe from appro¬ 
priation by promoters, and be held in trust for the 
benefit of those subscribing to the corporate stock.®^ 
Out of the prescribed percentage must come all the 
expenses of promotion, including compensation for 
an individual who has performed work in connec¬ 
tion with the sale of the company’s corporate stock, 
preliminary to securing a license.®® A promoter 
cannot use the prescribed percentage in partial sat¬ 
isfaction of the promotion expenses and then incur 
further debts which the corporation will be re¬ 
quired to pay out after being lioensed.®® 


44 C.J.S. 

§ 100. -Financial Operations and Invest¬ 

ments 

a. In general 

b. Purchase of, or subscription to, cor¬ 

porate stock 

c. Loans 

a. In General 

Investments of Insurance corporations cannot be 
made In securities other than those prescribed by statute, 
and Indirect evasion of such statutes, as by the medium 
of a subsidiary, will not be permitted. As a general rule, 
an Insurance corporation can borrow money and give 
a note or security therefor. 

While an insurance company has implied power 
to make investments of its capital,®® and in the ab¬ 
sence of legislative restriction, it may do so in the 
manner that it deems most judicious,®^ neverthe¬ 
less, for the purpose of protecting policyholders and 
others, it is usual for the state to provide specifi¬ 
cally how the funds of insurance companies shall 
be invested.®® In applying such statutes, no inter¬ 
pretation of a word, phrase, or sentence contained 
in a comprehensive investment code should be made 
without reference to the scheme of the entire code.®® 
Where the statutes or the charter of an insur^ce 
^ company expressly gives it power to invest its funds 
in specified kinds of securities, the power to invest 


55. ni.— Lang V. BlockI, 121 N.B. 
163. 286 lU. 91. affirming 211 Ill. 
App. 838. 

82 G.J. p 1006 note 46. 

55. Ohio.—^Anchor Life & Accident 
Ins. Co. V. Taylor, 163 NT.B. 681, 
29 Ohio App. 428. 

Presorlbed peroentage to 

total-expenses 

A statute making it unlawful to 
use more than a prescribed percent¬ 
age of the tot^I amount realized 
from the sale of the capital stock for 
organization expenses does not of it¬ 
self render unenforceable aji agree¬ 
ment for the payment of the pre¬ 
scribed percentage as commission for 
the sale of part of the stock, since 
the rate for selling other shares of 
stock might be less than such per¬ 
centage and the total amount there¬ 
by kept within the statutory limit.— 
Colorado Life Co. v. Madden. 216 P. 
651, 73 Colo. 604. 

57. Ohio.—^Anchor Life & Accident 
Ins. Co. V. Taylor. 163 N.E. 631, 29 
Ohio App. 428. 

5& Ohio.—Anchor Life & Accident 
Ins. Co. v. Taylor, supra. 

59. Ohio.—^Anchor Life & Accident 
Ins. Co. V. Taylor, supra. 

ea Ohio.—^Washington Nat. Bank 
V. Continental Life Ins. Co., 41 
Ohio St. 1, 


**We can conceive no higher duty 
of an Insurance company than that 
of investing its money and taking se¬ 
curity, for upon its success in this 
respect the success of the entire 
structure depends.”—^Metropolitan 
Life Ina Co. v. Whitestone Manage¬ 
ment Ca. C.C.A.I11., 77 P.2d 256, 260. 
certiorari denied Drake v. Metropoli¬ 
tan Life Ins. Co.. 56 S.Ct 166, 296 U. 
S. 632. 80 L.Ed. 449, rehearing de¬ 
nied 56 S.Ct 246, 296 U.S. 664. 80 L. 
Bd. 478 and 66 S.Ct 247, 296 U.S. 
664, 80 L.Bd. 473. 

SL Pa.—^In re Accident Ins. Cos. 
Inv., 4 Pa.Dlst 227, 16 Pa.Co. 312. 

63. N.T.—Van Sclmick v. Aron, 10 
N.T.S.2d 660, 170 Misc. 620. 

Pa.—^Fire Ass'n of Philadelphia v. 
Taggart, Com.Pl., 49 Dauph.Co. 
886 . 

82 C.J. p 1016 note 48. 

Deposit of funds or securities with 
state see supra §5 72, 81. 

xraenouBibered realty 
Subordinate interests in first mort¬ 
gages cannot be regarded as mort¬ 
gages on unencumbered real property 
within the meaning of a statute per¬ 
mitting Investments in unencumber¬ 
ed real property worth fifty per cent 
more than the sum loaned thereon. 
—^Pink v. Title Q-uarantee & Trust 
Co.. 298 N.Y.S. 644, 164 Misc. 128. 
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Period of oorporatloii's existaiaoe 
A statute permitting investment 
in securities of a corporation which 
has not defaulted on any of its ob¬ 
ligations for a specified period of 
years requires that the corporation, 
in the securities of which investment 
is proposed to be made, must have 
been in existence for the prescribed 
period and must not have defaulted 
during that time.—Appeal of Title 
Guaranty & Trust Corporation, 240 P. 
988, 31 N.M. 94. . 

The terms "suzpliiB’’ and “snrplns 
funds,” within the meaning of stat¬ 
utes regulating the investment there¬ 
of, have been held to mean the 
amount of the company's assets 
which is left after deducting not only 
capital, but also liabilities and un¬ 
earned premiums, or at least as much 
thereof as established actuarial ex¬ 
perience would show to be reason¬ 
ably sure to become absolute.—^Fire¬ 
men's Ins. Co. of Newark, N. J., v. 
Beha, D.C.N.Y., 30 F.2d 689, affirmed 
Firemen's Ins. Co. of Newark, N. J.. 
V. Conway, 49 S.Ct. 184, 278 U.S. 580. 
78 LuBd. 617. 

63. N.Y.—General Reinsurance Cor¬ 
poration V. Pink, 199 N.B. 608. 269 
N.Y. 847, reversing General Rein¬ 
surance Corporation v. Van. 
Schaick. 277 N.Y.S. 835. 243 App. 
Div. 153. 
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in other securities is excluded,®^ and the holders 
of policies and guaranties issued by the company 
have the right to expect and presume that the com¬ 
pany will invest its capital and funds in the enu¬ 
merated securities.®® A statute broadly prohibiting 
investments of a certain kind, whether made di¬ 
rectly, indirectly, remotely, or in any other manner 
whatsoever, prohibits the making of such invest¬ 
ments through the medium of a wholly owned sub¬ 
sidiary which is used as a mere agency or instru¬ 
mentality of the insurance company.®® 

In the conduct of its business, an insurance com¬ 
pany has implied power to take or to purchase ne¬ 
gotiable instruments and other securities®*? and to 
transfer them.®® It has implied power to collect 
debts due it by purchasing bills of exchange or oth¬ 
er obligations.®® On the other hand, it cannot buy 
up the notes of a policyholder for the purpose of us¬ 
ing them as a set-off against its liability to him on 
the policy nor can it purchase a bill of exchange 
to which one of its stockholders is a party, without 
the assent of the stockholder, for the purpose of 
subjecting his stock to the payment of the bill.^i 

Right to borrow and give security. While it has 


been held that an insurance company, prima facie, 
has no power to borrow money to pay its liabili¬ 
ties,^® the general rule is that it has implied power 
to borrow money for any legitimate purpose of its 
business,*^® and as an incident thereto may furnish 
securit}' for the repayment of the loan."-* An in¬ 
surance corporation which has borrowed money to 
enable it to meet its obligations and continue in 
business, the transaction not being unjust, against 
public policy, or outside the objects for which the 
company was created, cannot after receiving the 
benefit of the contract escape payment on tb: 
ground that the indebtedness of the company at the 
time of the transaction exceeded that permitted by 
statute and its charter.^® As in the case of other 
contracts, in ascertaining the intention of the par¬ 
ties to a contract involving the borrowing of mone> 
by an insurance company, weight should be given 
to the language of the contract, the background 
against which it was entered into, and the interpre¬ 
tation which the parties have placed on it.^® 

Making, indorsanent, or guaranty of notes. 
While there is some authority to the effect that, 
prima facie, a company has no power to execute 


64i N.J.—Kobotham v. Prudential 
Ins. Co., 53 A. 842. 64 N.J.Eq. 678. 
K.Y.—^Plnk v. Title Guarantee & 
Trust Co.. 298 N.T.S. 644. 164 Misc. 
128. 

Traasaotiona beld improper 

Where a corporation and a mort¬ 
gage guarantee company had officers 
common to both, and were otherwise 
very closely affiliated, illegal and ul¬ 
tra vires transfers by corporation 
to guarantee comi>any of subordinate 
Interests in first mortgages were set 
aside.—^Plnk v. Title Guarantee & 
Trust Co., supra. 

Transaotloxui held not improper 

(1) A statute permitting insurance 
companies to purchase certain class¬ 
es of stocks and bonds and also oth¬ 
er good and solvent securities, sub¬ 
ject to the approval of the insur¬ 
ance commissioner is not violated by 
the purchase of the entire bond is¬ 
sue of a drainage district, where 
there is no showing that the contract 
to purchase the bonds did not have 
the approval of the commissioner.— 
State V. Wilson, 162 S.W.2d 610, 179 
Tenn. 64. 

(2) A transaction whereby an in* 
surance company deposits capital 
ftinds in a bank, or assigns stock 
notes to the banl^ and takes certifi¬ 
cates of deposit therefor, is not an 
investment subject to the operation 
of a statute prescribing the securi¬ 
ties In which the company's capital 
funds may be invested.—Central 
Bank v. Martin, 121 N.B. 67, 70 Ind. 
App. 887, 


<8) The purchase of the securities 
of a company engaged in the mort¬ 
gage bond business has been held not 
prohibited.—^Hunt v. Aufderheide, 199 
A. 345. 330 Pa. 862. 

65. N.Y.—Pink v. Title Guarantee 
& Trust Co.. 298 N.Y.S. 544, 164 
Misc. 128. 

66. N.Y.—Van Schalck v. Carr, 10 N 
Y.S.2d 667, 170 Misc. 539. 

67. nL—Mclntire v. Preston. 10 lU 
48, 48 Am.D. 321. 

82 aJ. p 1014 note 41. 

Purchase of stock see infta subdivi¬ 
sion b of this section. 

Oompany hdd not innocent puxohas- 
9r 

An insurance corporation was held 
not an innocent purchaser for value 
of a note and deed of trust given to 
its predecessor, another insurance 
corporation, where the affairs of both 
corporations were completely con- 
I trolled by the same persons as of¬ 
ficers, and such officers had notice of 
defenses to the note,—Osier v. Joplin 
Life Ins. Co., Mo., 164 S.W.2d 295. 

68. N.Y.—Brookman v. Metcalf, 32 
N.Y. 691, affirming 18 N.Y.Super. 
429. 

32 C.J. P 1015 note 42. 

69. Ohio.—White's Bank v. Toledo 
Fire & Marine Ins. Co., 12 Ohio St. 
601. 

70l Kan.—Kansas Ins. Co. v. Craft, 
18 Kan. 288. 

Ohio.—Straus v. Bagle Ins. Co., 6 
Ohio St. 69. 


71. Ohio,—White's Bank v. Toledo 
Fire & Marine Ins. Co., 12 Ohio St. 
601. 

72. Miss.—^Bacon v. Mississippi Ins. 
Co.. 31 Miss. 116. 

73L Del.—^Kingston v. Home Life 
Ins. Co., 101 A. S98, 11 Del.Ch. 25S. 
32 C.J. p 1014 note 34. 

Company may borrow note on 
which to raise money for the pur¬ 
pose of its business.—^B^mlss v. Gil¬ 
christ, 8 X.Y.Super. 53. 

74. Wis.—Jacobs v. Wisconsin Nat. 
Life Ins. Co., 156 N.W. 159, 162 
Wis. 818. 

32 C.J. p 1014 note 35. 

75. Ariz.—Arizona Corporation Com¬ 
mission V. California Ins. Co., 236 
P. 460, 28 Ariz. 128. 

76. U.S.—^International Co. of St. 
Louis V. Sloan, C.C.A.Kan.. 114 F. 
2d 326, certiorari denied 61 S.Ct. 
142, 311 U.S. 702. 85 L.Hd. 455. 

Agreement construed 
Where money was advanced to an 
insurance company under an agree¬ 
ment entitling the lender to certain 
payments in the event of reinsurance 
of the business of the company, it 
was held that the agreement refer¬ 
red to voluntary reinsurance and had 
no application to reinsurance in con¬ 
nection with a transfer and convey¬ 
ance of the assets of the company 
by Judicial proceedings.—^Internation¬ 
al Co. of St. Louis V. Sloan, supra. 
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promissory notes,it is generally held that an in¬ 
surance company which is not prohibited by law 
from doing so may make a valid promissory note 
for a debt contracted in the course of its legitimate 
business, *^8 even where not expressly authorized by 
its charter to make notes.^® 

An insurance company has been held to have no 
power to indorse an accommodation note for a third 
person and to procure its discount at a bank for his 
benefit.80 On the other hand, a contract executed 
by officers of an insurance corporation to guarantee 
a promissory note of an agent has been held not 
ultra vires, but enforceable according to its terms, 
where made to further the business of the corpora- 
tion.8i 

Disbursements, Insurance funds arising from 
premiums and other legitimate sources of corporate 
income must be disbursed lawfully, ^2 and cannot be 
applied to unauthorized compensation of agents or 
others for services.ss 

b. PuKhase of, or Subscription to, Corporate 
Stock 

In the abeence of statute on the subject, the general 
rule Is that an Insurance corporation can purchase and 
hold Its own stock, but not that of other corporations, 
partlcularl>y newly organized corporations. Where the 
matter Is regulated by statute, the scope and extent 
of the company’s power to purchase stock depends on 
the terms of the statute. 


While ordinarily an incorporated insurance com¬ 
pany may, to the same extent as other corporations, 
purchase and hold shares of its own stock for any 
legitimate purpose,*^ it is sometimes prohibited by 
statute from so doing,86 although a statute prohib¬ 
iting insurance companies from making loans on 
their own stock does not by implication prohibit such 
companies from purchasing their own stock.86 

Ordinarily, an insurance company has no power 
to purchase and hold shares of stock in another cor¬ 
poration.®^ However, by some statutes, such a 
company is given authority to invest its funds in 
stocks of other corporations under prescribed limi¬ 
tations,®® in which case it may exercise the author¬ 
ity to the extent of acquiring a controlling interest 
in another corporation,®® provided the transaction 
is a bona fide investment of funds and not merely 
a scheme to pervert the funds to an unauthorized 
purpose.®® Under some statutes insurance corpora¬ 
tions are restricted with respect to their right to 
invest in the stock of other insurance corpora- 
tions,®! and under a statute providing that an in¬ 
surance corporation may not hold stock of other in¬ 
surers in excess of a prescribed percentage of its 
surplus funds, the corporation cannot retain more 
than the prescribed percentage notwithstanding the 
excess was acquired by it as a gift rather than by 
purchase,®® The sole purpose of a statute per¬ 
mitting an insurance company to invest part of its 


77. Miss.—^Bacon v. Mississippi Ins. 
Co., 81 Miss. 116. 

78. XJ.S.—re Hercules Mut Life 
Assur. Soc., D.C.N,T.. 12 F.Cas.No. 
6,402, 6 Ben. 85, 

32 C.J. p 1014 note 87. 

79- N.T.—Attorney General v. Life 
& Fire Ins. Co.. 9 Paige 470. 
Ohio.—Straus v. Eagle Ins. Co., 6 
Ohio St. 59. 

80. Conn.— Mina, Nat. Bank v. Char¬ 
ter Oak Life Ins. Co., 60 Conn. 167. 
8L Okl.—^North Amerlceui Life Ins. 
Co. of Chicago y. RemedUtl Finance 
Corporation, 62 P.2d 491, 178 Okl. 
248. 

88. Neb.—^Machurek v. Ohio Nat. 
Life Ins. Co., 249 N.*W. 81, 126 Neb. 
86 . 

83. Neb.—^Machurek y. Ohio Nat 
Life Ins. Co., supra. 

84. HI.—Republic Life Ins. Co. y. 
Swlgert, 26 N.E. 680, 185 IlL 150, 
12 L.R.A. 828. 

Power of corporations generally to 
purchase and hold their own stock 
see Corporations 9 960. 
EafozoemexLt of agxsemenA to. piw- 
ohase 

Where an Insurance company is 
sued on Its promise to purchase its 
stock, the court will not assume that 


the purchase will result In reducing 
the capital stock below the statutory 
minimum, or that injury or injustice 
will result to any creditor or stock¬ 
holder, where the company has filed 
no plea tending to show such a re¬ 
sult.—^Brown y. Fire Ins. Co. of Chi¬ 
cago, 265 IlLApp. 398. 

85. EcLn.—Kelly y. Central Union 
Fire Ins. Co., 165 P. 806, 101 Kan. 
91, L.R.A.1918C 1170. 

82 C.J. p 1016 note 71. 

86. 111.—Brown y. Fire Ins. Co. of 
Chicago, 265 Ill.App. 398. 

87- N. J.—^Robotham v. Prudential 
Ina Co., 58 A. 842, 64 N.J.Eq. 678. 
Power to purchase assets of another 
company see Infra 8 116. 

Power of corporations generally to 
purchase and hold stock in other 
corporations see Corporations S 
961. 

88. N.J.—^Robotham y. Prudential 
Ins. Co., supra. 

82 C.jr. p 1016 note 74. 

Bank stocks 

(1) In some Jurisdictions, Insurance 
companies could at one time purchase 
bank stocks. 

U.S.—Reconstruction Finance Corpo¬ 
ration V. Central Republic Trust 
Co., D.C.I11., 30 F.Supp. 1018. 

Wash.—^Duke y. American Casualty 
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Co. of Tacoma, 226 P. 501, 130 
Wash. 210. 

(2) On making such purchase the 
company became subject to the ob¬ 
ligations Incident to the ownership 
of such stock the same as any other 
stockholder.—^Duke y. American Cas¬ 
ualty Co. of Tacoma, supra. 

89. N.J.—^Robotham y. Prudential 
Ins. Co., 58 A. 842, 64 N.J.Eq. 678. 
Furohsse of capital stock and assets 
By contract with trustees for the 
stockholders of one company, another 
company may purchase the former’s 
capital stock and incidentally its as¬ 
sets, the price to be paid being based 
on the expectation and belief that 
the assets of the transferor com¬ 
pany will amount to a specified sum. 
—National Life Ins. Co. y. Haines, 
100 A. 517, 255 Pa. 599. 

90l N.J.—^Robotham y. Prudential 
Ins. Co., 63 A. 842. 64 N.J.Eq. 678. 
82 C.J. p 1016 note 76. 

91. N.T.—Van Schalck y. Carr, 10 
N.T.S.2d 667, 170 Misc. 639—Van 
Schalck y. Aron, 10 N.Y.S.2d 550, 
170 Mlsc. 520. 

92. N.T.—General Reinsurance Cor¬ 
poration y. Pink, 199 N.E. 508, 269 
N.T. 347, reversing General Rein¬ 
surance Corporation v. Van 
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surplus funds "directly” in the stocks of other in¬ 
surance corporations has been held to be to permit 
control of such other corporations by direct invest¬ 
ment, and not to permit loans on the security of 
stock of another insurance corporation.^^ The va¬ 
lidity of an investment by an insurance company in 
the stock of another corporation has been held to 
be a matter affecting the state only.^^ 

Stock subscriptions. An insurance company or¬ 
dinarily has no power to subscribe to stock in cor¬ 
porations newly organized or in process of organi¬ 
zation,9® and this power cannot be implied from 
statutory authority to invest its funds in the pur¬ 
chase of stock in other corporations.^® So the com¬ 
pany has no authority to subscribe to the stock of a 
mutual insurance company and give its notes in ad¬ 
vance for premiums on insurances subsequently to 
be effected in the latter.®^ However, an insurance 
company which has subscribed for stock in anoth¬ 
er corporation may by its acts be precluded from 
subsequently denying its power to subscribe.^® 
Rescission of stock purchase. An insurance com¬ 
pany seeking rescission of its purchase of stock for 
misrepresentations in the sale of the stock may be 
charged with notice to, and knowledge of, its agents 
ns to the facts,^® and is subject to the. doctrine that 
he who seeks equity must do equity but rescission 


for fraud will not be denied on the ground of lach¬ 
es, waiver, or estoppel on the part of the purchas¬ 
ing company where the acts relied on as constitut¬ 
ing such defenses were done before the company 
acquired knowledge of the fraud-^ Actions brought 
by an insurance company for rescission of a sale of 
stock sold to it ordinarily are governed by the gen¬ 
eral rules applicable to other civil actions.^ 

c. I10311S 

An Insurance corporation must make loans In the 
mode and amounts prescribed by the governing statutes; 
restrictions are sometimes Imposed with respect to loans 
to officers and stockholders. 

An insurance company generally has express or 
implied powder to make loans of its surplus funds 
or profits for the purpose of investment.^ Where 
the making of loans is regulated by statute and the 
statute prescribes kinds or classes of securities on 
which funds may be lent, the company has no powd¬ 
er to make loans on any other security.® In some 
states, by statute, the amount of the loan is restrict¬ 
ed to a certain percentage of the value of the se¬ 
curity offered.® Under such statutes, a loan in ex¬ 
cess of the prescribed percentage, although forbid¬ 
den, is not entirely invalid, but is valid and prop¬ 
erly counted as assets in so far as it does not ex¬ 
ceed the prescribed percentage and furthermore. 


Schalck, 277 N.T.S. 886. 248 App. 
Dlv. 168. 

93. N.T.—^Van Scbaick v. Aron, 10 
N.Y.S.2d 660. 170 Mlsc. 520. 

94. N.T.—Hyde v. Equitable Life 
Assur. See.. 116 N.Y.S. 219, 61 
Miac. 618. 

95. Conn.—^Mechanics* & Working 
Men's Mut. Sav. Bank & Building 
Ass'n V. Meriden Agency Co.. 24 
Conn. 159. 

Puzcliaae of stock in newly organized 
subsidiary 

Insurance corporation organized 
without authority to write casualty 
Insurance was not authorized to or¬ 
ganize subsidiary company to write 
casualty insurance and to purchase 
all stock of such company and con¬ 
trol and manage It.—Northwestern 
Nat. Ins. Co. v. Preedy. 227 N.W. 962, 
201 Wia 61. 

96. Wis.—^Northwestern Nat. Ins. 
Co. V. Freedy, supra, 

32 C.J. p 1016 note 83. 

97. N.Y.—Berry v. Yates. 24 Barb. 
199. 

32 C.J. p 1016 note 84. 
sa Iowa—^Fidelity Ins. Co. v. Ger¬ 
man Sav. Bank. 108 N.W. 968, 
127 Iowa 591. 

SMeipt of bMieftts of transaction 
If an insurance company, for the 
purpose of obtaining satisfaction of a 
doubtful debt due it firom another 


corporation, subscribes for stock In^ of the stock at the time of its pur- 
the latter and receives the benefits chase.—Shearer v. Farmers* Life Ins. 


of the transaction, it cannot after¬ 
ward deny its power to subscribe, 
where subscriptions are not specifi¬ 
cally prohibited by statute, although 
the transaction is not in accordance 
with statutory provisions as to the 
investment of funds.—^Fidelity Ins. 
Co. V. German Sav. Bank, supra. 

99. U.S.—Shearer v. Farmers’ Life 
Ins. Co.. C.C.A.MO.. 262 P. S61. 
Xaowle^e of lasiiranee oomintsston- 
•x*s report 

Where the agents of an insurance 
company, who purchased stock of an¬ 
other company, knew of a report by 
an Insurance commissioner discount¬ 
ing the value of certain securities 
owned by the latter company, the 
buying company had sufficient notice 
to put it on inquiry, and cannot re¬ 
ly on misrepresentations aa to the 
value of those asseta—Shearer v. 
Farmers* Life Ins. Co., supra. 

1 . U.S.—Shearer v. Farmers* Life 
Ins. Co., supra. 

BestoratloxL of value of stook 
Where an insurance company was 
induced by fraud to purchase stock 
of another company, and had destroy- | 
ed the value of the stock by trans¬ 
ferring the assets and business of 
the latter comi>any to itself, equity, 
on granting rescission, will require 
the buyer to pay the actual value] 
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Co., supra. 

2 . U.S.—Shearer v. Farmers* Life 
Ins. Co., supra, 

3. ZhrULenca held sul&oieut to show 
intentional misrepresentation war¬ 
ranting rescission.—Shearer v. 
Farmers* Life Ins. Co., supra, 

4. Cal.—Frese v. Mutual Life Ins. 
Co.. 105 P, 265, 11 Cal.App. 387. 

32 C.J. p 1015 note 51. 

Loans on policies see Infra §3 337- 
339. 

Ifecesslty of directors’ aathozlsation 
Under a statute providing that no 
loan, except a loan on its own poli¬ 
cies. shall be made which has not 
first been authorized by the board of 
directors, or by a committee thereof, 
a contract to make a loan is unen¬ 
forceable where made by an insur¬ 
ance salesman without authorization 
by the board of directors or any com¬ 
mittee thereof.—Western Union Life 
Ins. Co. V. Musgrave, 215 P. 536, 25 
Aria 219. 

5. Ala,—Smith V. Alabama Life Ins. 
& Trust Co.. 4 Ala. 558. 

33 C.J. p 1015 note 58. 

6 . Conn.—^New Haven Trust Co. v. 
Doherty. 51 A. 130. 74 Conn. 468. 

32 C.J. p 1015 note 54. 

7. Or,—^Union Pac. Life Ins. Co. v. 
Ferguson. 129 P. 529. 64 Or. 395, 43 
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the borrower cannot invoke the statute for the pur¬ 
pose of precluding- the company from enforcing its 
security.8 Where an insurance salesman, without 
authority, has promised a prospective policy pur¬ 
chaser that in consideration of his purchase the 
company would make him a loan on realty, the com¬ 
pany, by accepting the application for insurance and 
issuing the policy without notice of the salesman's 
promise, does not become bound to make the loan.8 

Loans to officers and stockholders. Restrictions 
are sometimes placed by statute on loans to offi- 
cers^® and stockholders.^^ 

Some statutory provisions forbidding officers of 
the gompany to borrow its funds have been con¬ 
strued to be merely directory;^ and under such 
provisions, where an officer borrows funds and 
fraudulently pledges negotiable bonds held by him 
in trust for a third person, the company acquires 
title to the securities, if it acts in good faith and 
without notice of the fraud,^® this result not being 
changed by the fact that the loan is in violation of 
a rule of the directors.^^ 

A general corporation law providing that no loan 
of money shall be made by a corporation to any 
stockholder applies to insurance corporations;^® 
and loans to stockholders are invalid if their effect 
is to reduce the company's capital below the amount 
prescribed by law.i® However, if there is no legal 
objection to loans to stockholders, and the pro¬ 
moters of the company on taking a subscription 
agreed that the company if organized would lend 
the subscriber a certain sum, the company is liable 
to the stockholder in damages where, after organi¬ 
zation, the company accepted the contract but re¬ 
fused to make the loan.^^ 


§ 101. Special Funds 

Insurance companies may maintain spaclal funds 
to meet losses payable by them, and sometimes are re¬ 
quired by statute so to do. 

Under some statutory provisions an insurance 
corporation is required to maintain a guaranty fund 
to be held for the security and payment of losses 
w'hich may be incurred by reason of outstanding 
contracts of guaranty or insurance.^® An insurance 
company may retain, in addition to what may be 
deemed sufficient to meet ordinary emergencies, a 
fund to meet extraordinary contingencies, such as 
pestilence or earthquake.!® Sums set aside for the 
discharge of the compands liability are, tmder some 
provisions, held in trust for the benefit of those 
holding contracts of insurance, and in the event of 
the insurer's insolvency are available for reinsur¬ 
ance, or for distribution to the persons insured.^® 
In applying such statutes the terms used therein 
have been given their ordinary meaning.®! 

§ 102. Reserves 

a. Definition and nature 

b. Necessity, amount, and other features 

a. Definition and Nature 

The term *Te«erve” as used with respect to Insur¬ 
ance has various meanings. It may refer to a fund re¬ 
quired to be set aside for the protection' of policyholders 
or to meet liabilities or contingent claims, or, as In life 
Insurance, to the amount of accumulated savings result¬ 
ing from the excess of annual premiums over the mortal¬ 
ity cost, Its exact meaning In any given situation depend¬ 
ing on the context. 

The term "reserve" may apply to a variety of 
funds or securities, depending on its context,2® and 
has been variously defined as, or used to refer to, 
a fund required by law to be kept by the company 


L.R.A.,N*.S., 958, rehearing denied 
130 P. 978, 64 Or. 396, 43 L,.R.A.,N. 
S., 968. 

32 aj. p 1016 note 56. 

8 . N’.T.—Washlnsrton Life Ine. Co. 
V. Clason. 66 N.B. 766, 162 N.Y. 
805. 

32 aJ. p 1016 note 57. 

9. Ariz.—Western Union Life Ins. 
Co. T. Musfirrave, 215 P. 636, 25 
Ariz. 219. 

10. Hass.—^Bowdltch V. New Eng¬ 
land Mut. Life Ins. Co., 4 N.E. 798. 
141 Hass. 292, 66 Am.B. 474. 

11 . Hd.—^Fisher v. Parr, 48 A. 621, 
92 Hd. 246. 

Or.—American Life Ins. Co. v. Per- 
gruson, 134 P. 1029, 66 Or. 417. 
IS. Hass.—Bowditch v. New Engr- 
land Mut Life Inp. Co., 4 N.E. 798, 
141 Hass. 292, 55 AixlR. 474. 

13. Hasa—^Bowditch v. New Engr^ 
Ian II Mut Life Ins. Co., supra. 


14h Mass.—Bowditch v. New Eng¬ 
land Hut Life Ins. Co., supra. 

15. Md.—^Fisher v. Parr, 48 A. 621, 
92 Hd. 245. 

13. Or.—^Americcm Life Ins. Co. v. 
Ferguson, 184 P. 1029, 66 Or. 417. 

17- Tex.—^American Home Life Ins. 
Co. V. Compere, Clv.App., 169 S. 
W. 79. 

13. N.T.—^Van Schaick v. Carr, 10 
N.T.S.2d 567, 170 Misc. 639. 

Not retrospective 

The statute imposing on directors 
of title and mortgage gruaranty cor¬ 
poration duty to maintain guaranty 
fund cannot be retrospective in its 
operation where vested rights under 
existing laws are impaired, new ob¬ 
ligations are created, new duties axe 
imposed, or any new disability at¬ 
taches in respect of transactions al¬ 
ready past—People v, Dilllard. 298 
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N.T.S. 286, 168 Mlse. 146, affirmed 
298 N.T.S. 296. 252 App.Dlv. 126. 

19. N.J.—^Blanchard v. Prudential 
Ins. Co.. 83 A. 220, 80 N.J.Eq. 209. 

SO. U.S.—^Early v. Lawyers Title 
Ins. Corporation, aC.A.Va., 182 F. 
2d 42. 

21 . The term **ruieanied premlmns” 
in statute requiring title insurer to 
set aside a prescribed percentage of 
premiums for discharge of its lia¬ 
bilities, and providing that such 
sums should constitute unearned por¬ 
tions of original premiums, was re¬ 
quired to be given Its ordinary mean¬ 
ing.—^Early v. Lawyers Title Ins. 
Corporation, supra. 

22. Pa.—^Kramer v. Mutual Life Ins. 
Co. of New York, 196 A. 614, 617, 
ISO Pa.Super. 85, citing Oorpus 
ZlB. 

82 C.J. p 1017 notes 90-92. 97, 99. 
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for the protection of its patrons ;-3 the portion 
of its assets which the company is required to set 
aside to meet liabilities or a sum of money set 
aside as a fund with which to mature or liqui¬ 
date, either by payment or by reinsurance, future 
unaccrued or contingent claims.^s and claims ac¬ 
crued but contingent and indefinite as to amount 
or time of payment.^® The reserve, being the 
amount theoretically necessary for reinsuring the 
risks, is sometimes termed “reinsurance fund” or 
“reinsurance reserve.”^? term includes “un¬ 

earned premium reserve” to meet future liabilities 
on policies,^? “liability reserve” to satisfy claims in¬ 
definite in amount and as to time of payment, but 
accrued on liability and workmen’s compensation 
policies,29 and “loss claims reserve” for the liqui¬ 
dation of accrued claims for unsettled losses on 
policies not provided for in the liability reserve.^® 
The reserve does not include the fund required for 
ordinary running expenses.*^ 

Life insurance. With respect to life insurance, 
the “reserve” is the amount of the accumulated 
savings resulting from the excess of the annual pre¬ 
miums over the mortality cost during the early years 
of the policy that part of the annual premiums 
paid by insured which, according to a specified table 
of mortality, must be set apart to meet or mature 
the compan/s obligations to insured.^3 The term 
“reserve” or “reserves” as used in life insurance 
has also been held not to refer to separate and dis- 

23. Mich.—^Detroit Fire & Marine 
Ins. Co. V. Hartz, 94 N.W. 7. 182 
Mich. 618. 

24. 111.—^Ramer v. Reserve Loan 
Life Ins. Co.. 218 Ill.App. 164. 

25. U.S.—^Maryland Casualty Co. v. 

U. S.. Ct.Cl.. 40 S.Ct. 166, 261 U.S. 

342. 64 L.Fd. 297. 

Viewed prospectively, the “reserve” 

of a policy Is the amount discounted 
at appropriate ‘rates of Interest to 
its value at that time, which will 
he recLulred to meet the claims under 
the policy in the future.—Camlnetti 
V. Manlerre, Cal., 142 P,2d 741. 

26. U.S.—Maryland Casualty Co. v. 

U. S.. 40 S.Ct. 166, 251 U.S. 842. 64 
L.Ed. 297. 

27- Mich.—Detroit Fire & Marine 
Ins. Co. V. Hartz, 94 N.W. 7. 132 
Mich. 618. 

82 C.J. p 1017 note 98. 

28. U.S.—^Maryland Casualty Co. v. 

U. S.. Ct.Cl.. 40 S.Ct. 166. 251 U.S. 

342, 64 L.Ed. 297. 

32 C.J. p 1017 note 94. 

29. U.S.—Maryland Casualty Co. v. 

U. S., supra. 

30. U.S.—Maryland Casualty Co. v. 

U. S., supra. 


tinct funds, money, or securities set aside, but rath¬ 
er to a measurement or ascertainment of a liability 
or obligation, made by the state pursuant to statu¬ 
tory mandate, to meet which the company must at 
all times have certain approved securities;®^ and 
when the term is used in this sense the approved 
securities do not constitute the “reserve.”®® Ac¬ 
cumulated deferred dividends or undivided profits 
of a life insurance company form no part of the 
reserve.®® 

The “guaranty fund” provided for in some life 
insurance policies consists of the excess of premi¬ 
ums over operating expenses and insured’s share of 
death losses,®^ and is the same as the “reserve” 
fund on an ordinary life policy,®® the purpose and 
object of such fund being to prevent a forfeiture 
of the policy by nonpayment of premiums, where 
there is a fund in the hands of insurer belonging to 
insured which might be applied to extend the insur¬ 
ance or purchase a paid-up policy.®® 

The “net value” of a life insurance policy has 
been considered to be but another name for “re¬ 
serve.”^® 

b. Necessity, Amount, and Other Features 

insurance companies are generally required, both 
under and apart from statute, to maintain a reserve; 
and a statutory reserve must be computed, invested, and 
maintained as prescribed. 

Insurance companies are generally required by 
statute to create and maintain a reserve,and even 

36. Ohio.—Union Cent, L. Ins. Co. 
V. Hynicka, 5 Ohio N.P.,N.S.. 255. 

37. Cal.—^Nielsen v. Pro\'ident Sav. 
Life Assur. Soc., 73 P. 16S, 139 Cal. 
332, 96 Am.S.R. 146. 

Special funds see supra § 101. 

38. Cal.—^Nielsen v. Provident Sav. 
Life Assur. Soc., supra. 

39. Cal.—^Nielsen v. Provident Sav. 
L. Assur. Soc., supra. 

40. U.S.—Fox V. Mutual Benefit Life 
Ins. Co.. C.C.A., 107 F.2d 715, 719. 
citing Corpus Juris—Commission¬ 
er of Internal Revenue v. Western 
Union Life Ins. Co., C.C.A.. 61 P. 
2d 207, 209, quoting Corpus Juris. 

37 C.J. P S6S note 40. 

41. » Ala.—State ex rel. Highsmith v. 
Brown Service Funeral Co., 1S2 So. 
IS. 236 Ala. 249. 

Iowa.—Hoyt v. Hampe, 214 N.W. 71 S» 
206 Iowa 206. 

Pa.—Commonwealth ex rel. Marglot- 
ti V. Cosmopolitan Industrial Ins. 
Co., 46 Dauph.Co. 93. 

87 C.J. p S6S note 37—42 C.J. p 78S 
note 33 [a]. 

Statute held valid 

Ala.—State ex rel. Highsmith v. 
Brown Service Funeral Co., 182 So. 
18, 236 Ala. 249. 


31. U.S.—Maryland Casualty Co. v. 
U. S.. supra. 

32 C.J. p 1017 note 2. 

32. U.S.—Williams v. Union Central 
Life Ins. Co., Tex.. 54 S.Ct. 348, 
291 U.S. 170, 78 L.Ed. 711, 92 A.L. 
R. 693. 

33. K>’.—Jefferson v. New York Life 
Ins. Co., 152 S.W. 780. 151 Ky. 
609. 

32 C.J. p 1017 note 86 La]—37 C.J. 
p 368 note 38. 

34. Ohio.—^Union Central Life Ins. 
Co. V. Hess, 25 Ohio N.P.,X.S.. 409, 
412. 

35. Ohio.—Union Central Life Ins. 
Co. V. Hess, supra. 

“The reserve is in no sense a fund 
or asset, but is exactly, as defined 
by statute, the amount of its policy 
obligations—the amount owing to its 
policyholders—estimated In a certain 
I fixed way, on a certain basis, hy the 
state, as provided by statute, against 
which and to meet which a com¬ 
pany must at all times have a cer¬ 
tain amount of resources or assets. 
. . . The reserve of a life insur¬ 

ance company is simply another way 
of designating the amount of its pol¬ 
icy obligations.”—Union Central Life 
Ins. Co. v. Hess, supra. 
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apart from statute, it is their duty to retain out 
of profits a surplus fund in addition to the cap¬ 
ital stock sufficient to meet probable losses.^2 Al¬ 
though the creation of a reserve is not always a 
necessary prerequisite to the commencement of busi¬ 
ness, ^3 nevertheless, under some statutory provi¬ 
sions, insurance companies may transact business 
only if they have the reserve required thereby^^ 

The legal reserve required to be maintained is 
ascertained on rules laid down by thb statute 
factors to be considered for its computation being a 
valuation of the assets of the corporation, the na¬ 
ture and extent of its outstanding policies, a speci¬ 
fied experience table of mortality, and a stated rate 
of interest^® The directors and officers of the 
company have been held to have no discretion con¬ 
cerning the reserve.^7 the absence of any con¬ 
tract between the parties as to how a life policy 
shall be valued in order to estimate the amount of 
the reserve required to be carried, the legislature 
is entitled to determine the method of valuation.'*® 

It has been held that each policyholder has a 
property right in the reserve ;49 but it has also been 
held that in the absence of a statute or a contract 


provision giving the policyholder a right to the re¬ 
serve, the reserve belongs to the company and not 
to the policyholder.5® Under some policies a policy¬ 
holder is not entitled to participate in the reserve 
while remaining a policyholder and he is not en¬ 
titled to participate in the reserve on the compa¬ 
ny’s retirement from business, where he has ac¬ 
cepted reinsurance procured by the company and 
released it from liability.®^ However it has been 
held a breach of duty for the company to turn over 
its reserve to a reinsuring company without the as¬ 
sent of the policyholders.®® 

Special trust reserve. By contract with a spe¬ 
cial class of policyholders, a portion of the premi¬ 
ums paid by them may be set aside by the company 
in trust for the payment of losses under their poli¬ 
cies.®* So the company may deposit securities in 
trust for a special class of policyholders,®® and if 
interest is collected on the securities, it becomes im¬ 
pressed with the trust.®® However, if the company 
retains control of the funds set apart, there is no 
enforceable trust in favor of the policyholders.®^ 
The special class of policyholders are entitled to the 
pa3rment of their losses out of the trust fund in 


Xoi oomparinir untTial anA atook 
oompanias it has .been observed that 
**the 'reserve* which each class of 
company is required by law to main¬ 
tain is made up in the same way 
and from the same sources, and sub¬ 
ject to the same legal safeguards, 
and is carried on the balance sheets 
of both companies in the same way.** 
—^Atlantic Life Ins. Co. v. Moncure, 
D.aVa., 36 F.2d 360, 362, affirmed, 

O. C.A., Moncure v. Atlantic Life Ins. 
Co., 44 F.2d 167, certiorari denied 61 
S.Ct 346, 283 U.S. 823, 76 L.Bd. 1488. 
Pnxchase of realty with reserve fund 

Under some statutes an Insurance 
company cannot use its reserve fund 
for the erection of an office building 
and cannot take title to real property 
In the name of the superintendent of 
insurance and deposit that title as 
a part of its reserve fund.—^National 
Reserve Life Ins. Co. v. Moore, 219 

P. 261, 114 Kan. 456. 

43. N.T.—Scott V. Eagle Fire Co., 
7 Paige 198—^DePeyster v. Ameri¬ 
can Fire Ins. Co., 6 Paige 486. 

43. N.T.—Verplanck v. Mercantile 
Ins. Co., 1 Edw. 84. 

32 C.J. p 1017 note 4. 

44. Pa.—^Industrial Life Ins. Co. v. 
Hunt 6 A.2d 781, 385 Pa. 806, af¬ 
firming 46 DaupbuCo. 261. 

45. U.S.—Commissioner of Internal 
Revenue v. Western Union Life 
Ins. Co., C.C.A., 61 F.2d 207, 209, 
quoting Corpus Juris. 

N.Y.—^Buford V. Equitable Life As- 
sur. Soc., 98 N.T.B. 152. 


Pa,—^In re Casualty Ins. Reserves, 
10 Pa.Bist & Co. 87. 

32 CJ. p 1017 notes 8, 10, 11. 

Equal to aggregate policy liabilities 
The reinsurance reserve must 
equal In amount at all times the 
aggregate policy liabilities at their 
then present value.—^New Haven 
Trust Co. V. Gaffney, 47 A, 760, 78 
Conn. 480. 

Waiver by poUoyhOlder 

Life policyholders who are fully 
advised as to financial condition of 
insurer can voluntarily enter into 
valid and enforceable contract with 
Insurer which waives statutory pro¬ 
visions of policy in respect of re¬ 
serves in effort to stave off receiver¬ 
ship or liquidation proceedings, in ab¬ 
sence of compulsion, duress, fraud, 
or deceit, and such contract need not 
be executed by all policyholders and 
need not charge interest to policy¬ 
holder on amount of reserve waived. 
—People ex rel. Americcm Bankers 
Ins. Co. V. Palmer, 2 N.B.2d 728, 368 
Ill. 499, 106 A.L.R. 447. 

46L U.S.—Commissioner of Internal 
Revenue v. Western Union Life 
Ins. Co., C.C.A., 61 F.2d 207, 209, 
quoting Ctoxpus JUxls—^Lindsey v. 
Prudential Ins. Co. of America, D. 
C.Mo., 16 F.Supp. 880, 888, citing 
Ck>rpus Juris. 

N.T.—^Buford V. Equitable Life As- 
sur. Soc., 98 N.Y.S. 152. 

47. U.S.—Commissioner of Internal 
Revenue v. Western Union Life 
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Ins. Co., C.C.A., ei F.2d 207, 200, 
quoting Corpus Juris. 

N.T,—^Buford v. Equitable Life As- 
sur. Soc., 98 N.T.S. 162. 

4& U.S.—^Early v. Lawyers Title 
Ins. Corporation, C.C.A.Va., 182 F. 
2d 42, 46, citing Corpus Juris. 

N.T.—^Elder v. Bankers' Life Ins. Co., 
102 N.T.S. 702, 117 App.Dlv. .722. 

49. Ky.—^Inter-Southern Life Ins. 
Co. V. Omer, 38 S.W.2d 931, 288 
Ky. 790. 

50. Mo.—^Payne v. Minnesota Mut. 
Life Ins. Co., 191 S.W. 695, 195 Mo. 
App. 512. 

51. Ky.—Jenkins v. Sun Life Ins. 
Co., 87 S.W. 1143,- 120 Ky. 790, 27 
Ky.L. 1142. 

52. Ky.—Jenkins v. Sun Life Ina 
Co., supra. 

53. N.T.—^Mason v. Cronk, 28 N.E. 
224, 126 N.T. 496. 

54. N.T.—^Babcock Printing Press 
Mfg. Co. V. Ranous, 58 N.E. 529, 
164 N.T. 440, affirming 64 N.T.S. 
1048, 81 App.Div. 629. 

32 C.J. p 1018 note 18. 

55. N.T.—Fullerton v. National Bur¬ 
glary & Theft Ins. Co., 10 Abb.N. 
Cas. 364, 63 How.Pr. 5, affirmed 16 
N.T.Wkly.Dlg. 66, affirmed 2 N.E 
629, 100 N.T. 76. 

58.‘ N.T.—Fullerton v. National Bur¬ 
glary & Theft Ins. Co., supra. 

57. N.T.—^Pierson v. Drexel, 11 Abb. 
N.Cas. 160. 
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preference to other policyholders,58 and the rights 
of the special class are not lost by the fact that 
they secure au attachment against the fund after 
the other policyholders have done so.®® If a note 
given for a premium by a policyholder of the spe¬ 
cial class is assigned to 'the trustee as part of the 
fund, the policyholder cannot in an action thereon 
set off against it the amount due him from the com¬ 
pany for a loss under his policy.®® 

§ 103. Profits or Surplus and Dividends 

a. In general 

b. Tontine and deferred-dividend poli¬ 

cies 

c. Remedies 
a. In (General 

In the absence of provision to the contrary, the sur¬ 
plus or profits of a stock Insurance corporation belongs 
to the stockholders; but provision is frequently made 
by statute or charter for the participation of policyhold¬ 
ers therein. The amount of surplus to be distributed 
ordinarily rests within the discretion of the directors, 
which will not be Interfered with In the absence of abuse. 
As In the case of other corporations, dividends cannot 
be declared out of capital. 

The surplus or so-called profits of a stock com¬ 


pany is the sum remaining out of its gross inci,Qj^_ 
after deducting the reserve and the losses and ■, 
penses.®! In the absence of statutory regulatic 
the surplus or profits of a stock insurance compar. 
belong to the stockholders,®- although a stockholde 
has no legal title to the surplus, and cannot assert, 
his individual rights thereto, until a dividend is de-^ 
clared.®3 

Provision is frequently made by statute, and by 
the charters of stock insurance companies, for the 
participation of policyholders in the profits or sur¬ 
plus of the company, in which event the extent of 
the policyholders’ right to participate in the profits 
or surplus and the dut>' of the company to make dis¬ 
tribution, as well as the time and manner of making 
the distribution, depend on the terms of the partic¬ 
ular statutes, charters, and policies involved.®'* 
While there are some decisions to the contrary,®® 
the law seems to be well settled that no trust rela¬ 
tion exists between a stock life insurance company 
and a participating policyholder with respect to the 
surplus or profits,®® but that the relation between 
the parties is merely contractual, measured by the 
terms of the policy. ®7 

As a general rule, and particularly where the 
charter or policy requires an equitable apportion- 


58. N.T.—Babcock Printing Press 
Mfg. Co. V. Ranous. 68 N.B. 629, 
164 KT. 440. 

59. N.T.—Babcock Printing Press 
Mfg. Co. V. Ranous, supra. 

6 a N.T.—^Duncan v. Stanton, SO 
Barb. 533. 

61. XJ.S.—^Royal Trust Co. v. Equi¬ 
table Life Assur. Soc., N.T„ 247 
P. 437, 169 C.C.A. 491. 

32 C.J. p 1018 note 26—37 CJ. p 369 
note 66. 

62. Ky.—^U. S. Liife Ins. Co. v. 
Spinks, 96 S.W. 889, 126 Ky. 406, 
29 Ky-Lu 960. 13 Li.R.A.,N.S.. 1053, 
rehearing denied 103 S.W. 835, 126 
Ky. 406. 31 Ky.L. 185. error dls-j 
missed 28 S.Ct. 669, 209 U.S. 539. 
52 LuEd. 917. 

37 C.J. p 870 note 74. 

TTnpald assessment offset against 
dividend 

An unpaid assessment on stock 
may be offset as against the right to 
a dividend.—^Rhodes v. Equitable Ac¬ 
cident Ins. Co., 8 Ohio Cir.Ct. 501, 2 
Ohio Cir.Dec. 288. 

63. Ala.—Commercial Fire Ins. Co. 
V. Montgomery County Board of 
Revenue, 14 So. 490, 99 Ala. 1, 42 
Am.S.R. 17. 

X.T.—Oreeft v. Equitable Iiife Assur. 
Soc., 64 3Sr.B. 712. 160 N.Y. 19, 73 
Am.S.R. 659, 46 Ii.R,A. 288. revers¬ 
ing 57 N.T.S. 871. 40 App.Dlv. ISO, 
reversing 62 N.T.S. 603. 24 Misc. 
96. 


64. U.S.—^Equitable Life Assur. Soc. f 
V. Brown, X.Y.. 29 S.Ct 404. 213 
U. S. 25. 53 L.Ed. 6S2. reversing 
151 P. 3, SI C.C.A. 1, 10 Ann.Cas. 
402, reversing, C.C., 142 P. S35. 

37 C.J. p 371 note 87, p 372 note 19. 
Surplus and dividends In mutual 
companies see infra 8 
TSfot a dividend 

A payment made by an insurance 
corporation pursuant to a statutory 
obligation to distribute among its 
policyholders annually and equita¬ 
bly the excess cost of insurance, al¬ 
though often referred to as the an-1 
nual dividend, is not in fact a div- | 
Idend but merely the excess payment 
of premium over actual cost given | 
annually as required by statute.— 
Scholem v. Prudential Ins. Co. of j 
America^ 15 N.Y.S.2d 947. 172 Misc. j 
664. I 

Fixed per oant to stockholders with j 
residoe to poUoyholders | 

Where a stock company operates 
on a mutual plan, the eu!t or charter 1 
creating It usually designates the| 
maximum per cent that shall be paid j 
in dividends on the stock, and the 
residue of surplus or net earnings 
goes to the contributing policyhold¬ 
ers.—^Royal Trust Co. v. Equitable 
Life Assur. Soc., X.Y,. 247 P. 437, 
169 CC.A. 491—37 C,J. p 870 note 77. 
MSadatory refund 
Under some statutes a foreign in¬ 
surance corporation doing business 
I in the state is required to provide 
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in its policies for distribution among 
its policyholders annually and equi¬ 
tably the excess cost of insurance, 
that is. the excess payment of pre¬ 
mium over actual cost, payment of 
this refund for excess premiums, 
sometimes referred to as the “an¬ 
nual dividend,'* being mandatorj*.— 
Scholem v. Prudential Ins. Co. of 
America, 16 X.Y.S.2d 947, 172 Misc. 
664. 

Effect of statute on exlstliig polioies 
It has been held that a statute 
requiring the company annually to 
apportion and account for the sur¬ 
plus cannot constitutionally effect 
any change in the relative rights of 
insurer and insured under existing 
policies.—City of Newark v. New 
Jersey Board of Equalization, 77 A. 
795, 80 X.J.Law 23 S, affirmed 79 A. 
343, SI N.J.Law 416. 

65. Ky.—^Equitable Life Assur. Soc. 
V. Hardin. 17S S.W. 1153, 166 Ky. 
51—Equitable Life Assur. Soc. v. 
W'lnn, 126 S.W’'. 153, 137 Ky. 641, 
2S L.R.A.,X.S., 558. 

ea U.S.—^Equitable Life Assur. Soc. 
V. Brown. X.Y.. 29 S.Ct. 404, 213 
U.S. 25, 53 L.Ed. 682. reversing 
151 P. 1, 81 C.C.A. 1. 10 Ann-Cas. 
402. reversing. C.C.. 142 P. 835. 

37 C.J. p 370 note 82. 

87. X.Y.—^Watts v. Equitable Life 
Assur. Soc., 105 N.Y.S. 363, 55 
Misc. 454. 

37 C.J. p 370 note 83. 
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ment of profits, it rests'within the sound discretion 
of the officers and directors of the company to de¬ 
termine the amount of surplus to be retained and 
distributed, whether a dividend shall be declared, 
and when distribution shall be made,®^ and where 
the statutes grant directors discretion as to how 
much of the earnings and profits shall be allocated 
to divisible. surplus, provisions of a policy which 
prevent the exercise of such discretion are inval¬ 
id.®® An apportionment made by such officers is 
prima facie an equitable apportionment,'^® and al¬ 
though the courts will not interfere with the appor¬ 
tionment, or compel the distribution of profits, in 
the absence of fraud, bad faith, willful neglect, or 
abuse of discretion,nevertheless a solvent com¬ 
pany may be compelled to ascertain and divide the 
surplus among stockholders and policyholders from 
time to time if it neglects or refuses to do so with¬ 
out reasonable cause.*^® 

A dividend declared in violation of statute, but 
impaid, cannot be recovered by a policyholder;*^® 
but if such a dividend has been voluntarily paid, and 
its payment does ‘not impair the capital of the com¬ 
pany, it cannot be recovered by the company.^^ 
Dividends properly paid to the insured become sub¬ 
ject to his dominion and control to the same extent 
as other property.*^® 

Assets available for distribution. Under the gen¬ 
eral rule applicable to all corporations that divi¬ 
dends to stockholders caimot be declared out of the 
capital stock but only out of the profits or surplus. 


an insurance corporation cannot treat premiums re¬ 
ceived on unexpired risks or unearned premiums as 
profits or surplus subject to distribution, there being 
no independent fund aside from the capital stock 
out of which its liability on policies may be met,*^® 
and dividends thus made from unearned premiums 
may be reclaimed by the company.'^^ a guaranty 
fund raised by subscription of stockholders and not 
to be* resorted to until the resources of the company 
have been exhausted caimot be treated as an asset 
in determining whether there is a surplus from 
which a dividend may be declared;'^® but under 
some statutes the payment of dividends to stock¬ 
holders from surplus and profits is not prohibited 
even though the company does not have at the time 
the complete guaranty fund required by statute.^® 
The estimated increase in the value of real property 
occupied by the company for business purposes is 
not a net profit subject to distribution.®® 

Apportionment of profits as between different 
classes of policyholders. Where an insurance com¬ 
pany has two types of policies, such as charter poli¬ 
cies and noncharter policies, the terms of the poli¬ 
cies determine, subject to any statutes prohibiting 
discrimination, the manner in which losses and ex¬ 
penses are to be apportioned between the two types 
for the purpose of ascertaining distributable prof- 
its.®i Under some statutes discrimination with re¬ 
spect to dividends, or benefits of any kind, between 
persons of the same class, is prohibited,®® and where 
a company, in violation of such statutes, discrim- 


6 a Minn.—^Lommen v. Modern Life 
Ins. Co., 4 N.W.2d 639, 212 Minn. 
577. 

87 O.J. p 370 note 80, p 872 note 21, 
p 873 note 27. 

69. Minn.—^Lommen v. Modem Life 
Ins, Co., 4 N.W.2d 639. 212 Minn. 
577, 

7a Maas.—Peters v. Equitable Life 
Assur. Soc., 86 N.E. 885, 200 Mass. 
579. 

87 C.J. p 872 note 23. 

71. N.J.—Blanchard v. Prudential 
Ins. Co., 83 A. 220, 80 N.J.Bq. 209, 
modlfylnsr 79 A. 538, 78 N.J.Eq. 
471. 

37 C.J. p 372 note 24. 
zraoessity of aoconating' 

(1) Whether the company's offi¬ 
cers have exercised their discretion 
in an equitable xnanner cannot be 
determined by the court unless an 
accounting by the company is had 
and the exact condition of its affairs 
is fully investigated and ascertained. 
—Greeff v. Equitable Life Asdur. 
Soc., 64 KE. 712, 160 N.T. 19, 73 Am. 
S.R. 669, 46 L.R.A. 288, reversing 57 
K.T.S. 871, 40 AlPP.D1v. 180, reversing 
62 KY.S. 503, 24 Misa 96— Buford v. 


Equitable Life Assur. Soc., 98 N.T.S. 
162. 

(2) Accounting as appropriate 
remedy to enforce rights as to prof¬ 
its or surplus see infra subdivision 
c of this section. 

72. N.T.—Scholem v. Prudential Ins. 
Co. of America, 16 N.T.S.2d 947, 
172 Misc. 664—Scott v. Eagle Eire 
Co.. 7 Paige 198. 

37 aJ. p 878 note 82. 

Remedies see infra subdivision c of 
this section. 

73. N.Y.—^Berryman v. Bankers* 
Life Ins. Co.. 102 N.Y.S. 696. 117 
App.Div. 730. 

37 C.J. p 872 note 16. 

74. N.Y.—^Berryman v. Bankers* 
Life Ins. Co., supra. 

7B. Ohio.—John Weenlnk & Sons Co. 
V. Blahd, 64 N.E.2d 426. 73 Ohio 
App. 67. 

7e;i N.Y,—Scott V. Eagle Eire Ins. 

Co.. 7 Paige 198. 

82 C.J. p 1018 note 36. 

77. Ky.—Lexington Life, Eire & 
Marine Ins. Co. v. Page, 17 B.Mon. 
412, 66 Am.D. 165. 
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78. Conn.—^Russell v, Bristol, 49 
Conn. 251. 

79. N.Y.—Van Schalck v. Carr, 10 N. 
T.S.2d 667, 170 Misc. 639. 

80. Del.—^E:ingston v. Home Life 
Ins. Co.. 101 A 898. 11 DeLCh. 258. 

81 . Minn.—^Lommen v. Modem Life 
Ins. Co., 289 N.W. 682, 206 Minn. 
608. 

Fimd ratio basis 

‘ A loss sustained by the company 
in purchasing and retiring some of 
its own stock, and legal expenses in¬ 
curred by the company, have been 
held properly allocated between the 
two types of policies on a fund ratio 
basis, that is, on the ratio which 
the general amount or fund which 
stood to the credit of the charter 
policies on the books of the company 
bore to the amount or fund of the 
noncharter policies.—^Lommen v. 
Modem Life Ins. Co., supra. 

88 . Minn.—Lommen v. Modem Life 
Ins. Co., 4 N.W.2d 689, 212 Minn. 
677—Lommen v. Modem Life Ina 
Co., 289 N.W. 682, 206 Minn, 608. 
provUdous hdd dlsorlmlnatoxy 
Provisions in so-called "charter** 
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inated between persons holding different classes of 
policies, it was held proper, in adjusting the amount 
involved in the discrimination, to impose a lien on 
the earnings of the favored policies for the amount 
involved in the discrimination.^^ 

In declaring a dividend out of surplus the right 
to participate in the dividend cannot be limited to 
holders of policies which shall be continued in force 
by the payment of a future premium,^-* even though 
the policy provides that the amount of surplus pay¬ 
able thereunder, as determined by the board of di¬ 
rectors, shall be conclusive, and shall be accepted 
by insured.®® Where a dividend is declared on cer¬ 
tain classes of policies in accordance with an estab¬ 
lished rule, the officers or directors cannot after¬ 
ward deprive a policyholder of his right thereto bj- 
attempting to limit the meaning of the vote and 
make it at variance with the contemporaneous writ¬ 
ten rules and the acts of the company.®® If the 
company issues both participating and nonpartici¬ 
pating policies, it may declare a stock dividend out 
of a surplus derived from nonparticipating poli¬ 
cies.®'^ 

Options of policyholder. Under some statutes in¬ 
sured in a life insurance policj' must be given the 
option to elect in which of several specified ways 
his dividends or share of surplus should be paid,®® 
although the fact that he is given such option does 
not prevent him from agreeing with the company 
on payment in a different way,®® and he may by 
ratification and acquiescence cure an alleged irreg- 


! ularity with respect to his authorization to the com- 
1 pany to apply his dividends or share of surplus in 
] a particular manner.®® 

b. Tontine and Deferred-Dividend Policies 

The holders of tontine or deferred-dividend policies 
are entitled to participate In the profits to the extent 
I of the amounts apportioned to their policies. Representa- 
j tions or statements as to the amount of surplus may bind 
I the company to pay the amounts set forth. 

The holders of deferred-dividend policies are en¬ 
titled to participate in profits by way of dividends 
apportioned to them by the officers or directors,®^ 
and the periods at which dividends of accumulated 
profits may or must be declared depend on the gov¬ 
erning statute and the terms of the policy.®^ The 
holder of a tontine policy can recover only the 
amount of the surplus earned and apportioned to 
his policy;®® and, although such apportionment is 
largely within the discretion of the company,®^ 
which cannot be reviewed except for fraud or ir¬ 
regularity,®® the company cannot arbitrarily fix 
a sum less than the real surplus, and apportion it as 
surplus.®® Under deferred-dividend policies insured 
is usually given certain options to be exercised at 
the end of the deferred-dividend period.®*^ 

Although there is authority to the effect that the 
surplus arising on a tontine policy is a trust fund 
in the hands of the company,®® by the weight of 
authority, the relation between the company and 
such a policyholder, at the end of the tontine period, 
is that of debtor and creditor,®® and not a fiduciary 
or trust relation.! 


participatinsT life policies for dis¬ 
tribution of divisible profits as div¬ 
idends to policyholders which re¬ 
quired insurer annually to ascertain 
the divisible profits which had ac¬ 
crued under policies as a separate 
class and after the fifth year to ap¬ 
portion the full amount of such prof¬ 
its to policyholders were discrimina¬ 
tory as against "noncharter** partici¬ 
pating policies based on same mor¬ 
tality tables and assumption of in¬ 
terest and providing that such poli¬ 
cies should participate in distribu¬ 
tion of surplus profits of insurer as 
ascertained and apportioned by it, at 
end of second year and annually 
thereafter.—Lommen v. Modem Life 
Ins. Co., 4 N.W.2d 639. 212 Minn. 577. 

83;, Minn.—^Lommen v. Modem Life 
Ins. Co., supra. 

8ft. Ky.—^tna Life Ins. Co. v. 

Hartley, 67 S.W. 19. 24 Ky.L. 67. 
modified on other grounds and re¬ 
hearing denied 68 S.W. 1081, 24 Ky. 
L. 67. 

85. Ky.—.®tna Life Ins. Co. v. 

Hartley, supra. 

37 C.J. p 872 note 11. 

4ftO.J.S.-41 


88. U.S.—Heusser v. Continental I 

Life Ins. Co., C.C.Conn., 20 F. 222. j 

87. r.S.—Royal Trust Co. v. Equita- j 

ble Life Assur. Soc., X.Y., 247 F. ; 
437. 159 C.C.A. 491. ! 

Ohio.—State v. Union Cent. Life Ins. 
Co., 13 Ohio Cir.Ct..X.S., 49, 32 
Ohio Cir.Ct. 262, affirmed 95 X.E. 
1156, 84 Ohio St. 459. 

88. La.—Dreher v. Guaranty Income 
Life Ins. Co.. 199 So., 135, 196 La. 
326. 

89. La.—Dreher v. Guaranty Income 
Life Ins. Co., supra. 

90. La.—Dreher v. Guaranty Income 
Life Ins. Co., supra. 

91. Wls.— Equitable Life Assur. Soc. 
V. Host, 102 N.W. 679, 124 Wis. 
657. 669, 4 Ann.Cas. 413. 

Surplus and dividends distributable 
under tontine and deferred-divi¬ 
dend policies of mutual companies 
see infra S 114. 

98. Wis.—^Equitable Life Assur. Soc. 

V. Host, supra. 

37 C.J. P 376 notes 63, 64. 

93 . Mich.—O'Brien v. Equitable Life 
Assur. Soc., 138 N.W. 1086, 173 
Mich. 432. 


Death or lapse before toaiiae period 
Holders of tontine policies who 
die or lapse their policies before 
the expiration of the tontine period 
lose the benefit of the accumulated 
dividends, which then go to those 
who complete such period.—Gourley 
V. Northwestern Nat. Life Ins. Co., 
220 P. 645, 94 OkL 46. 

94 , XJ.S.—Gadd v. Equitable Life 

Assur. Soc., C.C.N.T., 97 P. S34. 

96. U.S.—Gadd v. Equitable Life 

Assur. Soc.. supra. 

96. Mo.—Thomas v. Equitable Life 
Assur. Soc., 205 S.W. 533, 198 Mo. 
App. 533. 

97. U.S.—Gadd v. Equitable Life 

Assur. Soc,. C.C.N.Y., 97 P. 834. 

Cal.—Legrare v. West Coast Life Ins- 
Co., 5 P.2d 682, 118 Cal.App. 663. 

98. Mo.—Thomas v. Equitable Life 
Assur. Soc., 205 S.W. 533. 198 Mo. 
App. 533. 

37 C.J. p 375 note 77. 

99. U.S,—^Everson v. Equitable Life 
Assur. Co., C.aPa.. 68 P. 258, af¬ 
firmed 71 P. 670. IS aOA, 261. 

37 C.J. P 375 note 78. 

L U.S.—^Townsend v. Equitable Life 
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Effect of representation as to amount of surplus. 
Representations or statements made at the time an 
endowment or tontine policy is procured, as to the 
prospective surplus or profits that will accrue on the 
policy, are usually regarded as mere estimates, and 
not as a definite promise or guaranty by the com¬ 
pany that the policyholder will be entitled to that 
amount at the end of the deferred-dividend period.^ 
It has been held, however, that the company is 
bound by such a representation made by the general 
agent of the company,^ and it has also been held 
that, where the representation or statement is at¬ 
tached to the policy, and in fact constitutes a part 
of the insurance contract, and the policy is oth¬ 
erwise silent as to the amount of surplus, the com¬ 
pany is bound to pay the amount stipulated,^ par¬ 
ticularly where insured elects to use the accumu¬ 
lated surplus to purchase additional paid-up in- 
fsurance.5 

c. Remedies 

The remedy of a policyholder with respect to profits 
or surplus allegedly due him Is ordinarily at law; but 
relief by way of an accounting or other equitable remedy 
Is sometimea afforded. The usual rules concerning par¬ 
ties, pleadings, and evidence apply In such actions. 

It has been held that, if an insurance company 
wrongfully and unlawfully fails or neglects to make 
a proper apportionment of the dividends or surplus, 
or, in violation of the terms of the policy, fails to 
pay the policyholder the excess cost of insurance, 
the policyholder has an adequate remedy at law for 
the breach of his contract,® such as an action for 
debt,7 although it has also been held that he has no 
such title to any part of such surplus as will enable 
him to maintain an action at law for its recovery 


until a distribution has been made by the company*s 
officers or managers, and the amount to which he 
is entitled has been ascertained,® the ascertainment 
and determination of the proportion of the surplus 
belonging to him being a condition precedent to his 
right to recover in sudb an action his pro rata share 
of the surplus.® 

Where the surplus funds are being mismanaged 
or wrongfully diverted, a participating policyholder 
may sue in equity to conserve them,l® and a stock¬ 
holder of an insurance company may sue in equity 
to compel directors to divide the surplus where the 
directors, without reasonable cause, have refused so 
to do.il Where suit against a foreign company is 
brought by a policyholder who is a resident, and as 
such has a standing in the court as a matter of 
right, the inconvenience to which the company will 
be subjected by reason of the multiplicity of books 
and the complexity of the accounts involved may not 
be taken into account by the court on the question 
of assuming jurisdiction.^® 

Accounting. As a general rule, the policyholder 
cannot maintain a bill in equity for an accounting 
with respect to profits, surplus, or dividends alleg¬ 
edly due him,i® at least where the insured has an 
adequate remedy in an action at law for breach of 
contract and in accord with the view that no 
trust relation exists between a stock life insurance 
company and a participating policyholder with re¬ 
spect to the surplus or profits, as considered supra 
subdivision a of this section, a court of equity will 
not order an accounting by the company at the suit 
of a policyholder merely by virtue of the jurisdiction 
of equity over trusts.^® Under appropriate circum- 


Assur. Soc.. 105 N.R 324. 2S8 111. 
432. 

37 C.J. p 376 note 79. 

2 . Mich.—O'Brien v. Equitable Life 
Aeeur. Soc., 138 N.W. 1086, 173 
Mich. 432. 

37 C.J. p 376 note 92. 

3. Tex.—^Manhattan Life Ins. Co. v. 
Stubbs. Com.App., 234 S.W. 1099, 
rehearing denied 235 S.W. xv. 

87 G.J. p 376 note 93. 

4L Cal.—^Legare v. West Coast Life 
Ins. Co., 5 P.2d 682, 118 Cal.App. 
663. 

87 C.J*. P 376 note 94. 

6 . Mo.—Thomas v. ESqultable Life 
Asbiit. floe.. 266 FI.W. 633. 198 Mo. 
App. 533. 

a N.T.—Scholem v. Prudential Ins. 
Co. of America, 16 N.Y.S.2d 947, 
172 Mlsc. 664. 

87 C.J, p 377 note 99. 

Bepvesantativo aotlozL 
The action at law may be main¬ 
tained as a representative action bV 


a policyholder on his own behalf and 
on behalf of all other policyholders 
similarly situated.—Scholem v. Pru¬ 
dential Ins. Co. of America, supra. 

7. OkL—Grourley v. Northwestern 
Nat. Life Ins. Co., 220 P. 645, 94 
Okl. 46. 

a N,T.-~Greefl v. Equitable Life 
Assur. Soc., 54 N.B. 712, 160 N.T. 
19, 73 Am.S.R. 659, 46 L.R.A. 288. 
reversing 57 N.T.S. 871, 40 App. 
Dlv. 180. reversing 52 N.T.S. 608. 
24 Mlsc. 96. 

37 C.jr. p 373 note 80. 

9. N.T.—GreefE v. Equitable Life 
Assur. Soc., supra. 

10. Ohio.—^Bell v. Union Cent Life 
Ina Co., 14 Ohio Cir.Ct,N.S., 885, 
33 Ohio Clr.Ct 69, reversed on oth¬ 
er grounds 102 N.E. 1134, 87 Ohio 
St 476. 

37 C.L P 874 note 43. 

11 . N.T.—fleott y, Eag]i|» Jlre Co., 7 
Paig-g 193; 


12 . Mass.—^Peters v. Equitable Life 
Assur. Soc., 81 N.E. 964, 196 Mass. 
143. 

la U.S.—Gadd V. Equitable Life 
Assur. Soc., aC.N.T., 97 P, 884. 

37 C.J. p 877 note 2. 

Oompany*# assertion of aoooimting as 
only remedy 

The company cannot assert, in an 
action at law by the policyholder, 
that an accounting in equity is the 
only proper remedy.—Hackett v. 
Equitable Life Assur. Soc., 63 N.T.S. 
847, 30 Mlsc. 628, affirmed 68 N.T. 
S. 1092, 50 App.Dlv. 266—87 GJ- 
p 877 note 8. 

14. N.T.—Scholem v. Prudential Ins. 
Co. of America, 15 N.T.S.2d 947. 
172 Mlsc. 664—Watts v. Equitable 
Life Assur. Soc., 106 N.T".S. 863, 
66 Mlsc. 454. 

15. Mass.—^Pierce v. Equitable Life 
Assur. Soc., 12 N.E. 868, 145 Mass. 
56, 1 Am.S.B. 438. 

37 C.J. p 878 note 38. ' 
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stances, however, a court of equity will at the in¬ 
stance of a policyholder order the company to ac¬ 
count wifli respect to its surplus and profits,^® as 
where the issues involve accounts which are com¬ 
plicated and cannot be conveniently and properly 
adjusted in an action at law,^7 qj- >vhere such an ac¬ 
counting is necessarj- to enable the policyholder to 
exercise his option intclligently,is or where the com¬ 
pany has been guilty of fraud and wrongful misap¬ 
propriation of the funds.i9 If a policy-holder’s right 
to share in the surplus is contingent on his contin¬ 
uing a policyholder until a certain time, he cannot 
sue for an accounting as to such surplus, before 
such time.20 Where an accounting is ordered and 
the company refuses to make it, the court may pro¬ 
ceed to judgment for the sum demanded .21 

Inspection of hooks, A participating policyhold¬ 
er may be granted an order of court, allowing him 
to inspect the books of the company, where such 
inspection is necessary to enable him to exercise his 
option intelligently .22 

Parties, In a suit for accounting by a policyhold¬ 
er to ascertain the portion of dividends or surplus 
due on his contract, it is not necessary that all the 
members of the class to which the plaintiff policy- 
holder belongs should be made parties.23 Under 
some statutes, where a policyholder of life insur¬ 
ance is entitled to share in the profits of the com¬ 
pany, and the amount to which he is entitled can 


be ascertained only by an accounting, the suit for 
such amount must be brought by the attorney gen¬ 
eral and not by the policyholder but this does 
not apply to an action at law on a tontine policy 
to recover the holder's share of the accumulated 
reserve and surplus in which no accounting is 
sought or needed.^® Where in a suit for accounting 
against a company as sole defendant it is averred 
that the stockholders claim to own the surplus, no 
decree can be made as to such ownership without 
the presence of the stockholders as parties.-® 

In a suit by a policyholder to recover the excess 
cost of insurance as required by the policy, the di¬ 
rectors or trustees need not be brought in to compel 
a prior declaration of a dividend for the benefit of 
all policyholders of the class.-" The insurer’s offi¬ 
cers are not proper parties to an action brought to 
compel the companj' to ascertain or distribute the 
equitable proportion of the surplus which belongs 
to a policyholder, where the policyholder accepts 
insurer’s statement showing the surplus :28 and 
this is so although he charges them with wasteful¬ 
ness and wrongdoing.29 

Pleadings, evidence, and trial. Actions by a pol¬ 
icyholder to establish or enforce rights \vith respect 
to the profits or surplus of the company are gov¬ 
erned by the usual rules applicable in civil actions 
respecting pleadings,®® evidence,®! and trial.s^ 


16- m.—^Townsend v. Equitable Life 
Assur. Soc., 105 N.E. 324, 263 III, 
432. 

SuTunissloxL of repoxts 
District court had jurisdiction of 
action by holders of participating 
policies issued by stock life insur¬ 
ance company issuing both partici¬ 
pating and nonparticipating insur¬ 
ance to require company to submit 
reports of participating and nonpar¬ 
ticipating business and to pay sur¬ 
plus from participating business to 
participating policyholders.—Clark 

V. Lincoln Liberty Life Ins. Co., 296 
N.W. 449, 139 Neb. 66. 

X7. Mass.—^Pierce v. .Equitable Life 
Assur. Soc., 12 N.B. 858, 145 Mass. 
66, 1 Am.S.R. 433. 

87 C.T. p 377 note 6. 

1& Mass.—^Peters v. Equitable Life 
Assur. Soc., 86 N.E. 885, 200 Mass. 
579. 

Jgp Mass.—^Peters v. Equitable Life 
Assur. Soc., 81 N.E. 964, 196 Mass. 
143. 

37 C.J. p 377 note 4. 

ao. Tenn.—^Pry v. New York Provi¬ 
dent Sav. Life Assur. Soc., Ch.A., 
38 S.W. 116. 

21. Sly.—^Equitable lAfe Assur. Soc. 


V. Winn. 126 S.W. 153, 137 Ky. 641, 
28 L.R.A.N.S,, 558. 

22. U.S.—Grieb v. Equitable Life 
Assur. Soc., C.C.Pa., 189 P. 498, af¬ 
firmed 194 P 1021, 114 C.C.A 658. 

37 C.J. p 374 note 50. 

23. Ky.—^Equitable Life Assur. Soc. 
V. Winn, 126 S.W. 133, 137 Ky. 641, 
28 L.R.A.,N.S.. 558. 

24. N.Y.—Greeff v. Equitable Life 
Assur. Soc., 54 N.E. 712, 160 N.Y. 
30, 73 Am.S,R. 859. 46 L.R.A. 292, 
reversing 57 N.Y.S. 871, 40 App. 
Div. 188, reversing 52 N.Y.S. 503, 
24 Misc. 96. 

37 C.J. p 367 note 9. 

25. N.Y.—^Hackett v. Equitable Life 
Assur. Soc., 63 N.Y.S. 847. 30 Misc. 
523, afllrmed 63 N.Y.S. 1092, 50 
App.Div. 266. 

37 C.J. p 367 note 10. 

26. U.S,—Equitable Life Assur. Soc. 
v. Brown, N.Y., 29 S.Ct. 404, 213 
U.S. 25, 53 L.Ed. 682, reversing 151 
F. 3. 81 C.C.A. 1, 10 Ann.Cas. 402, 
reversing, C.C., 142 F. 835. 

27. N.Y.—Scholem v. Prudential 
Ins. Co. of America. 15 N.Y.S.2d 
947. 172 Misc. 664. 

2a N.Y.—Buford v. Equitable Life 
Assur, Soc,, 9$ N.Y.S. 162. 
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I 29. N.Y.—Buford v. Equitable Life 
Assur. Soc., supra. 

30. N.Y.—Greeff v. Equitable Life 
Assur. Soc., 54 N.E. 712, 160 N.Y. 
19, 73 Am.S.R. 659, 46 L.R.A. 288. 
reversing 57 N.Y.S. 871, 40 App. 
Div. ISO, reversing 62 N.Y.S. 503, 
24 Misc. 96. 

37 C.J. p 373 note 32, p 377 note 4 
Cb3. 

Petition held to state oaose of action 
Neb.—Clark v. Lincoln Liberty Life 
Inp. Co., 296 N.W. 449, 139 Neb. 
65. 

31. Adxnissibillty 

In an action for an accounting 
brought by a policyholder, expert 
testimony as to the sources of prof¬ 
its and dividends in the life insur¬ 
ance business is admissible; but 
I such testimony as to the necessity 
I for the maintenance of a large sur- 
j plus is not admissible.—Fry v. New 
York Provident Sav. Life Assur. Soc., 

I Tenn.Ch.A., 88 S.W. 116. 

32. Question of fact 

Whether or not there has actual¬ 
ly been an underpayment of divi¬ 
dends is a question of fact which 
cannot be determined on the plead¬ 
ings alone.—Scholem v. Prudential 
Ins, Co. of America^ 15 N.Y.S.2d 947, 
172 Misc, 664, 
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C. MUTUAL COMPANIES 


§ 104. Nature 

A **mutual insurance company” may be defined gen¬ 
erally as a co-operative enterprise in which the members 
are both Insurers and insured, the company and Its 
assets being democratically owned and controlled by 
the memberSf and losses and expenses being paid for by 
funds derived from premiums or assessments paid In 
by the members. Mutuality of co-operation of the mem¬ 
bers Is Its distinguishing characteristic. 

A mutual insurance company may be defined as 
a co-operative enterprise, wherein the members con¬ 
stitute both insurer and insured, and contribute, by 
a system of premiums or assessments, to the cre¬ 
ation of a fund from which all losses and liabilities 
are paid, and wfierein the profits are divided among 
the members in proportion to their interests.^s It 


is an enterprise the distinguishing feature of which 
is the mutuality of co-operation of the members 
who are united for that purpose, and each of whom 
takes a proportionate part in the management of its 
affairs, being at once insurer and insured, and par¬ 
ticipates alike in its profits and losses, and all of 
whom are policyholders.^^ Other essential charac¬ 
teristics of a mutual insurance company are that it 
provides insurance to its members substantially at 
cost,®5 its democratic ownership and control,^® and 
the common equitable ownership by the members of 
the assets of the company,®*^ which may, at their 
option, be transformed into a legal title and reduced 
to possession by the dissolution of the company.®® 
The actual nexus of its rights and duties, not its 


33. Ga.—Graston v. Keebn, 26 S.B. 
2d 107, 69 Ga.App. 500, transfer¬ 
red, see 24 S.E.2d 676, 195 Ga. 659. 
Md.—^Petition of Charlton Bros. 
Transp. Co., 80 A.2d 638, 181 Md. 
263. 

Ohio.—^Keehn v. Hodgre Drlve-It- 
Yourself, App., 63 N.E.2d 69. 

Or.—Rosebraugrh v. Tigard, 252 P. 
76. 120 Or. 411. 

“Mutual insurance” defined see supra 
8 48. 

Mutualization of stock companies see 
supra 8 ,94. 

Regulation and supervision see su¬ 
pra 88 56—90. 

Capital 

(1) A mutual insurance company 
is one whose fund for the payment 
of losses and expenses consists of 
premiums or assessments mutually 
contributed by the parties Insured, 
and not of capital subscribed or fur¬ 
nished by outside parties. 

Oa:—Gaston v. Keehn, 26 S.B.2d 107, 
69 Ga.App. 600, transferred, see 24 
S.E.2d 675, 195 Ga. 559. 

Md.—^Petition of Charlton Bros. 
Transp. Co., 30 A.2d 538, 181 Md. 
253. 

N.T.—Mygatt v. New York Protec¬ 
tion Ins. Co., 21 N.Y. 62, 19 How. 
Pr. 61. 

82 C.J. p 1020 note 61. 

(2) It is often organized to in¬ 
sure its members on the assess¬ 
ment plan and without capital. The 
security of those having insurance 
in a mutual company is provided for 
by reguirlng that before. engaging in 
business it have a certain number 
of members who have paid cash pre¬ 
miums or given premium notes, con- 
stithtlng a common fund out of 
which the member is entitled to in¬ 
demnity in case of loss.—^Morrow v. 
National Life Ass'n of Des Moines, 
Iowa, 168 S.W. 881, 184 Mo.App. 308 
—82 C;!. P 1019 note 61. 

(8) Premiums and dues are capital 


of a mutual company.—^Illinois Coal 
Operators’ Mutual Employers* Lia¬ 
bility Ins. Co. V. Chicago. Wilming¬ 
ton & Vermilion Coal Co., 217 Ill. 
App. 625. 

(4) Premium notes constitute part 
of the capital of a mutual company. 
—^People V. Rensselaer Ins. Co., 88 
Barb., N.Y., 323. 

34. U.S.—Ohio Farmers Indemnity 
Co. V. Commissioner of Internal 
Revenue, C.C.A., 108 P.2d 665— 
Alyea-Nlchols Co. v. U. S., D.C.Ill., 
12 P.2d 998, reversed on other 
grounds, C.C.A., Pickering v. Al¬ 
yea-Nlchols Co., 21 P.2d 601, cer¬ 
tiorari denied Alyea-Nlchols Co. v. 
Plckertng, 48 S.Ct. 208, 276 U.S. 
617, 72 L.Ed. 783. 

Ga.—Gaston v. Keehn, 26 S.E.2d 107, 
69 Ga.App. 600, transferred, see 
24 S.E.2d 676, 195 Ga. 659. 

TCan. —Martin v. Farmers Alliance 
Ins. Co., 59 P.2d 26, 26, 144 Kan. 
824, citing Corpus Juris—^Kennedy 
V. Farmers' Alliance Ins. Co., Kan., 
276 P. 214, 216, 127 Kan. 768, cit¬ 
ing Corpus Juris. 

Me.—^Plnk v. Town Taxi Co., 21 A.2d 
656, 669, 138 Me. 44, quoting Cor¬ 
pus Juris. 

S.D.—^Buck V. Ross, 240 N.W. 868, 
860, 59 S.D. 492, citing Corpus Ju¬ 
ris. 

82 aJ. p 1019 note 48. 

Policyholders as members 
U.S.—Atlantic Life Ins. Co. v. Mon¬ 
cure, D.C.Va., 35 F.2d 360, affirmed, 
C.C.A., Moncure v. Atlantic Life 
Ins. Co., 44 F.2d 167, certiorari de¬ 
nied 51 S.Ct. 346, 283 U.S. 828, 76 
L.Ed. 1438. 

3B. U.S.—^Mutual Fire Ins. Co. of 
Germantown v. U. S., D.C.Pa., 60 
F.Supp. 665, affirmed, C.C.A., 142 F. 
2d 844. 

32 C.J. p 1019 note 52. 

“The essential of *mutuality’ is 
membership. Incident to member¬ 
ship is the right to redundancy and 
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the burden of assessment. . . . 
It is the essence of mutual insurance 
that the excess in premium over the 
actual cost as ascertained shall be 
returned to the policy-holders.”— 
Driscoll V. Washington County Fire 
Ins. Co., Washington, C.C.A.Pa., 110 
P.2d 486, 490, reversing, D.C., Wash¬ 
ington County Fire Ins. Co., Wash¬ 
ington, Pa., V. Driscoll, 28 F.Supp. 
224, cerUorarl denied 61 S.Ct 12, 811 
U.S. 668, 85 L.Ed. 421. 

36. U.S.—^Keystone Automobile Club 
Casualty Co. v. Commissioner of 
Internal Revenue, C.C.A., 122 F. 
2d 886, certiorari denied 62 S.Ct. 
799, 815 U.S. 814, 86 L.Ed. 1213— 
Atlantic Life Ins. Co. v. Moncure. 
D.C.Va., 35 P.2d 360, affirmed. C.C. 
A., Moncure v. Atlantic Life Ins. 
Co., 44 F.2d 167, certiorari denied 
61 S.Ct. 346, 283 U.S. 823, 76 L.Ed. 
1438. 

Ownership of mutual company is 
in its policyholders, who are its 
members.—^Pink v. Town Taxi Co., 21 
A.2d 656, 138 Me. 44. 

Property of others than, members 
cannot be Insured by a mutual in¬ 
surance company.—^Driscoll v. Wash¬ 
ington County Fire Ins. Co., Wash¬ 
ington, C.C.A.Pa., 110 P.2d 486, re¬ 
versing, D.C., Washington County 
Fire Ins. Co.. Washington, Pa., v. 
Driscoll, 28 F.Supp. 224, certiorari 
denied 61 S.Ct. 12. 311 U.S. 668, 86 
L.Ed. 421. 

37. Sole owners 

Insurance company is “mutual” 
when there is no group but policy¬ 
holders who liave Interest in it or 
power over it.—^Equitable Life As- 
sur. Soc, of U. S. V, Bowers, C.C.A. 
N.Y., 87 P.2d 687. 

38. U.S.—Mutual Fire Ins. Co. of 
Germantown v. U. S., C-CA-Ps-. 
142 P.2d 844, affirming, D.C., 60 F- 
Supp. 665. 

RehabUitation. insolvency, and dis- 
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name or form, decides whether an organization is 
a mutual company.89 

The mutuality of obligation, of insurance, and of 
all the advantages, is the main and essential feature 
of such a company, which must not in any respect 
be wanting, superseded, or impaired.^ 0 W’hen this 
principle of mutuality is violated in any essential 
particular of its business management, it so far 
ceases to be a mutual company.^i However, the 
mutual principle does not of itself require that all 
persons shall be insured on exactly the same terms.**- 
Furthermore the premiums may, consistently with 
this principle, in the absence of a charter provi¬ 
sion to the contrary, be paid in cash as well as in 
assessable notes, or may be paid in both cash and 
notes.43 The company does not lose its character 
as a mutual company merely because its policies are 
not subject to assessment and provide for pa>Tnent 
of a cash premium,^4 and the company may be 
mutual, although the dues are a sum certain, pay¬ 
able monthly, and not contingent on the death of 

members.45 


The term or life of a policy is not a determining 
factor with respect to the principle on which in¬ 
surance is carried on. An insurance company con¬ 
ducted on the mutual plan may issue paid-up policies 
or policies for a term of years instead of for life 
without doing violence to the mutual principle.4® 

That the right to vote and control the manage¬ 
ment of the company is vested by the articles of 
incorporation and by-laws only in members who are 
guarantors does not prevent the company from be¬ 
ing a mutual company.4" 

Beneficial associations generally are defined and 
distinguished in Beneficial Associations §§ 1, 2; mu¬ 
tual benefit insurance companies are considered in¬ 
fra § 1435 et seq. 

As affected by statute. In some states mutual in¬ 
surance companies generally, or particular kinds of 
mutual insurance companies, are defined by statute, 
and which of such companies falls within the defi¬ 
nition depends on the terms of the particular statute 
involved.4S An association may be a mutual corn- 


solution of company see Infra ' 
119-X35, 

39. U.S.—^Equitable Life Assurance 
Soc. of U. S. V. Bowers, C.C.A.X.T., 
87 P.2d 687. 

ZTo lesraX lituus test exists to de¬ 
termine by color reaction the classi¬ 
fication of organization.—Keystone 
Automobile Club Casualty Co. v. 
Commissioner of Internal Revenue. 
C.C.A., 122 F.2d 886, certiorari de¬ 
nied 62 S.Ct. 799, 315 U.S. 814, 86 
L.Ed. 1213. 

Dividends to policyholders 
Life insurance company Issuing 
policies which provided that divi¬ 
dends, consisting of annual appor¬ 
tionment of company’s surplus earn¬ 
ings, should be made to policyhold¬ 
ers after premiums were paid for 
two years which by option could be 
applied on payment of premiums or 
withdrawn in cash was held mutual 
company in which policyholders were 
stockholders.—^New York Life Ins. 
Co. V. Kincaid, 166 So. 553, 122 Fla, 
283, rehearing denied 167 So. 365, 123 
Fla, 678. 

40. Kan.—Martin v. Farmers Alli¬ 
ance Ins. Co., 59 P.2d 25, 144 Kan. 
324—^Kennedy v. Farmers* Alliance 
Ins. Co., 276 P. 214, 127 Kan. 768. 

Wis.—Kennan v. Bundle, 61 N.IV. 
426, 81 Wis. 212. 

41. Wis.—^Kennan v. Bundle, supra. 

42. Ind.—Muller v. State Life Ins. 
Co., 60 N.E. 958, 27 Ind.App. 46. 

N.T,—Mygatt v. New York Protec¬ 
tion Ins. Co.. 21 N.Y. 52, 19 How. 
Pr. 61. 

43. D.C.—^Hutchins Mut Ins. Co. of 


District of Columbia v. Hazen, 105 
F.2d 63, 57, 70 App.D.C. 174. 

‘J2 C.J. p 1019 note 56. 

‘’Mutual Insurance company . . . 
is one In which the members are 
both the insurers and the insured, 
sometimes through a fund made up 
of cash premiums or of premium 
notes, and sometimes by assessment 
laid on all members."—Hutchins 
Mut. Ins. Co. of District of Columbia 
V. Hazen, supra. 

Gash premlTun not determlBative 
Payment of a cash premium does 
not decide the character of a pol¬ 
icy as to whether It is mutual orj 
stock, for In this respect a mutual j 
company resembles a stock company; j 
each may insure either for cash or i 
for a note.—Given v. Bettew. 29 A. 1 
703, 162 Pa. 63S—82 C.J. p 1019 note { 
57. ! 

44. S.D.—Buck V. Ross, 240 X.AV. | 
SS8. 59 S.D. 492. | 

Estimated losses I 

The mutuality of insurance asso- ! 
elation was not destroyed by fact j 
that the sum the member would be ; 
required to contribute to losses and 
expenses was estimated and paid in 
cash at time of issuance of policy.— 
Ohio Farmers Indemnity Co. v. Com¬ 
missioner of Internal Revenue, C.C. 
A., 108 F.2d 665. 

Statutory authority 
Fact that articles of association 
authorized Issuance of cash premium 
policy without contingent premium 
after certain surplus was on hand, 
as permitted by statute, did not pre¬ 
vent company from being a "mutual 
company.'*—^Buck v. Ross, 240 N.W. 
858, 69 S.D. 492. 
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SZutual reserve company 

A company issuing benefit thrift 
certificates containing both savings 
features and renewable term insur¬ 
ance features, paid for by a single 
premium, with cash and loan values 
and limitation on the expense liable 
for cost of supervision and manage¬ 
ment, was a mutual reserve compa¬ 
ny.—State ex rel. Smrha v. Cosmo¬ 
politan Old Line Life Ins. Co., 291 
N.W. 72, 137 Neb, 742, vacating 2R7 
N.W. 654, 13G Neb. 83,8. 

45. Ky.—^Allen v. Thompson. 56 S. 
W. 823, lOS Ky. 476. 22 Ky.L. 164. 

46. Pa.—Commonwealth v. Provi¬ 
dent Life & Trust Co., 9 PcuDlst. 
479. 

47. Md,—Petition of Charlton Bros. 
Transp. Co., 30 A.2d 53S, 181 Md. 
253. 

Reason for rtOe 

"Members of the company were 
presumed to know the provisions of 
the articles of incorporation and by¬ 
laws. They knew that the power 
of directing the affairs of the com¬ 
pany was reposed In a body to be se¬ 
lected from members who were guar¬ 
antors. They could waive any right 
... to vote. By acquiescing in 
the management, they did so waive 
this right."—Corey v. Sherman. Iowa. 
60 N.W. 232, 237, 32 L.R.A. 490. 

48. Ky.—^Newport Benev. Burial 

Ass'n v. Clay. 1S6 S.W. 658, 170 
Ky. 633. 

32 C.J. p 1019 note 50. 

Company held mutual 
Mo.—^Rasch v. Bankers* Life Co, of 
Des Moines, Iowa, App., 201 S.'W. 
919. 
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pany within such statutes although it is benevolent 
and not speculative in its purposes.^® 

Assessment association or company. An "assess¬ 
ment insurance association or company” as defined 
by some statutes is one that meets its losses and 
expenses from assessments levied on its members.^® 
As respects life insurance, such a company has been 
defined as one in which the money to pay a loss 
caused by the death of a member is raised by an 
assessment made after the death of such member 
on those members who survive him,5i 

Joint stock company distinguished. The distinc¬ 
tion between joint stock insurance companies and 
mutual companies is that the former have a sub¬ 
scribed capital while the latter do not have such 
a capital but depend on their premiums.^® 

Partnership compared. A mutual company is 
somewhat in the nature of a partnership; insured 
becomes a member of the corporation by virtue of 
his policy, is entitled to a share of the profits, and 
is responsible for the losses to the extent of his 
premium paid or agreed to be paid.®® Yet an in¬ 
corporated mutual company is not a partnership in 
the strict legal sense of the term.®^ 


Stock company distinguished. As considered su¬ 
pra § 94, there is an essential Terence between 
stock and mutual insurance companies. A stock 
insurance company is a corporation with a capital 
stock, organized for the profit of its stockholders, 
who need not be policyholders. Its policies are is¬ 
sued solely on the credit of its capital stock to per¬ 
sons who may be entire strangers to the corpora¬ 
tion, who acquire by reason of their policies no right 
of membership and no right to participate in its 
profits, and who subject themselves to no liability 
by reason of its losses. In all these respects it dif¬ 
fers from a mutual company, which has no stock or 
stockholders,®® although the term "stockholder” 
may, tmder statutory provisions, be applicable as re¬ 
ferring to a member of such company.®® 

An insurance corporation is not a stock company, 
if in other respects it has the characteristics of a 
mutual company, merely because its articles of in¬ 
corporation and by-laws provide for a guaranty 
fund, not designed to be any part of the working 
capital of the company, but to be drawn on only in 
case of emergency, when the money arising from 
assessments on premium notes shall be insufficient 
to pay losses, the money obtained from such fund 
being regarded as a mere temporary advancement 


4y9. Me.—^Bolton v. Bolton, 78 Me. 
299. 

Mo.—Hill V. Business Men's Accident 
Ass'n, App., 189 S.W. 687. 

Sa Neb.—Western Life & Accident 
Co. of Colorado v. State Ins. Board 
of Nebraska, 162 N.W. 680, 101 
Neb. 152. 

to be assessmeat company 
A foreign association incorporat¬ 
ed to aid its members temporarily 
disabled by sickness or accident. Is¬ 
suing policies undertaking to pay coi> 
tain amounts In case of sickness or 
injury out of a fund created by vol¬ 
untary donations, admission fees, 
and dues and assessments collected 
from Its members, was held an as¬ 
sessment Insurance company.—^Na¬ 
tional Ben. Ass'n v. Clay, 172 S.W. 
922, 923, 162 Ky. 409. 

Not witliia statntoxy defhiltloii 
An insurance company, requiring 
a fixed premium in advance and pro¬ 
viding benefits not dependent on col¬ 
lection of assessments, and not pro¬ 
viding for extra assessments, is not 
an assessment association.—Western 
Life & Accident Co. of Colorado v. 
State Ins. Board of Nebraska, 162 
N.W. 630, 101 Neb. 162. 

KDCatnal company” oontiaated 
Neb.—Western Life & Accident Co. 
of Colorado v. State Ins. Board of 
Nebraska, 162 N.W. 680, 101 Neb. 
152. 

81. Ky.—National Ben. Ass'n v. 


Clay, 172 S.W. 922, 928, 162 Ky. 
409. 

Va—^Mutual Ben. Life Ins. Co. v. 

Marye, 8 S.B. 841, 85 Va 643. 

True test of company’s character 
Whether or not the amount to be 
paid on death depends in any manner 
on the collection of an assessment 
on the persons holding similar con¬ 
tracts is the test of whether or not 
a company is an assessment com¬ 
pany.—^McDonald v. Bankers* Life 
Ass'n of Des Moines, Iowa 66 S.W. 
999, 164 Mo. 618. 

”01d-Uno company” dlstlngnlshed 
Mo.—^McDonald v. Bankers' Life 
Ass'n of Des Moines, Iowa supra 
—^Rasch V. Bankers' Life Co. of 
Des Moines, Iowa App., 201 S.W. 
919—Schmidt v. Mutual Reserve 
Fund Life Ass'n, 106 S.W. 1082, 
128 Mo.App. 497. 

5 C.J. p 820 note 68 [a]. 

5S. N.Y.—^Mygatt v. New York Pro¬ 
tection Ina Co., 21 N.Y. 62, 19 
How.Pr. 61. 

Mode of payment of premlnms 
Joint stock insurance companies 
have a subscribed capital and their 
policyholders have nothing to do 
with management of company, while 
mutual Insurance companies have no 
capital stock and depend solely on 
their premiums and their affairs are 
managed by policyholders, and 
whether premiums are paid in cash 
or by notes has nothing to do with 
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distinction between Joint stock com¬ 
panies and mutual companies.—Ohio 
Farmers Indemnity Co. v. Commis¬ 
sioner of Internal Revenue, C.C.A. 
108 F.2d 666. 

53. Me.—^Plnk v. Town Tcixi Co., 21 
A2d 656, 669, 188 Me. 44, quoting 
Corpus Juris. 

32 C.J. p 1020 note 65. 

54. Me.—^Pink v. Town*Taxi Co., su¬ 
pra, quoting Corpus Juris. 

Tex.—^Lewis v. Independent School 
Dlst of City of Austin, Civ.App., 
147 S.W.2d 298. reversed on other 
grounds 161 S.W.2d 460, 189 Tex 
88 . 

32 C.J. p 1020 note 66. 

55. U.S.—Atlantic Life Ins. Co. v. 
Moncure, D.C.Va., 36 F.2d 360, af¬ 
firmed, C.C.A, Moncure v. Atlantic 
Life Ina Co., 44 F.2d 167, certio¬ 
rari denied 61 S.Ct. 846, 283 U.S. 
828, 75 L.Ed. 1438. 

N.C.—^Fuller v. Lockhart, 182 S.11. 
788, 737, 209 N.C. 61. quoting Cor¬ 
pus Juris. 

82 C.J. p 1020 note 61. 

Strictly mutual company has no 
stockholdera—^Pink v. Town Taxi 
Co., 21 A.2d 656, 188 Me. 44. 

56. Tenn.—Gleason v. Prudential F. 
Ins. Co., 161 S.W. 1030, 127 Tenn. 
8 —Sugg V. Farmers* Mut. Ins* 
Ass'n, Ch.A, 68 S.W. 226. 

82 C.J. p 1020 note 62. 
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or loan, to be refunded on the order of the direc- 
tors.57 

As discussed supra § 93, a mixed insurance com¬ 
pany is one that embodies characteristics of both a 
stock company and a mutual company. 

§ 105. Incorporation, Organization, and Ex¬ 
istence 

The creation and existence of mutual insurance com¬ 
panies are primarily matters of statutory regulation. In 
the absence of a statute so requiring, a mutual insurance 
company may exist without incorporation. 

Statutes which have been very generally enacted 
under the state’s power to regelate insurance com¬ 
panies govern the creation and existence of mutual 
insurance companies.58 Some of these statutes have 


§ 105 

placed mutual insurance companies in a favored po- 
sition.5i^ 

At common law a mutual insurance company may 
exist without incorporation.®^ The statutes, how¬ 
ever, frequently make provision for the incorpora¬ 
tion of such companies,® 1 and, where incorporation 
is required, the company may not validly do busi¬ 
ness in any other form.®2 The statutes generally 
require the fulfillment of certain conditions as a 
prerequisite to the right to organize and transact 
business,®® and strict compliance with these condi¬ 
tions is required.®"* Until the company* has com¬ 
plied with the statutory requirements so as to be 
authorized to do business it cannot make valid and 
binding contracts.®® However, before full compli¬ 
ance with a requirement as to the amount of in- 
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57- Iowa.—Smith v. Sherman, 85 N. 

W. 747. 113 Iowa 601. 

32 C.J. p 1020 note 63. 

58. D.C.—^Hutchins Mut Ins. Co. of 
District of Columbia v. Hazen, 105 
P.2d 53, 70 App-D.C. 174. 

Iowa.—^National Ben. Accident Ass'n 
v. Murphy, 269 S.W. 15, 222 Iowa 
98. 

Ky.—^Darnell v. Equity Life Ins. 
Co.’s Receiver, 200 S.W. 967, 179 
Ky. 465. 

Mass.—^Blmer v. Commissioner of 
Insurance, 23 N.E.2d 95, 304 Mass. 
194. 

Tex.—State v. Burgess, 109 S.W. 922, 
101 Tex. 524—Imperial Life Ins. 
Co. V. Thornton, Civ.App., 188 S. 
W.2d 296, error dismissed. 

Power to regulate see supra § 56. 
Incorporation and organization of 
mutual benefit Insurance company 
see infra § 1437. 

ConstmotioiL 

Although the opinion of a state 
officer interpreting a statute In rela¬ 
tion to formation of Insurance com¬ 
panies, which he is charged to en¬ 
force, is not binding on the courts, 1 
it is entitled to weight in case of| 
doubt. I 

U.S.—Union Ins. Co. v. Hoge, N.T.. I 
21 How. 85, 16 L.Bd. 61. 

Ind.—Welliver v. Coate, 114 N.E. 
775, 65 Ind.App. 195. 

Pzohibitioxi. as to life Insuzaiioe 

(1) The statutes of some Jurisdic¬ 
tions prohibit life insurance compa¬ 
nies from operating on a mutual as¬ 
sessment basis.—^International Serv¬ 
ice Union Co. v. People ex rel. Wet- 
tengel, 70 P.2d 431. 101 Colo. 1. 

(2) Where corporation executed 
contract under which member made 
payments for agreement of corpora¬ 
tion to pay death benefits, and re¬ 
ceived certificate representing 
amount paid above expenses of oper¬ 
ation and mortality costs, which cer¬ 


tificate member could cash or apply 
on future payments or purchase of 
stock in corporate agent of protect¬ 
ing corporation, corporation was a 
mutual assessment life insurance 
company within such statutes.—In¬ 
ternational Service Union Co. v. Peo¬ 
ple ex rel. IVettengel, supra. 

(3) A statute under which non¬ 
profit corporation may dispense ben¬ 
efits to widows, orphans, heirs, and 
devisees of deceased members Is not 
repealed by statute prohibiting mu¬ 
tual assessment life insurance, but 
means whereby corporation may dis¬ 
pense benefits is merely restricted.— 
International Service Union Co. v. 
People ex rel. 'Wettengel, supra. 

69. Kan.—^Reser v. Southern Kan¬ 
sas Mut Ins. Co., 91 P.2d 25, 150 
Kan. 58. 

^'Mutual fire insurance companies 
. . . have always been regarded 
as favorites. . . . Whether they 
are now fundamentally different 
from other fire insurance companies 
may fairly be questioned, but if not, 
the legislature alone can change the 
state's policy toward them. Their 
favored status has been written too 
deeply and too frequently to change 
that policy by Judicial decree.”— 
Reser v. Southern Kansas Mut Ins. 
Co.. 91 P.2d 25. 28. 150 Kan. 58. 
EslargsmsiLt of scope of bnsiiLeBB 
The favored position of a mutual 
fire insurance company conferred by 
statute is not curtailed by the 
amendment to statute authorizing 
such a company to enlarge scope 
of its corporate activities when com¬ 
pany has accumulated a bona fide 
j net surplus of a specified amount.— 
Peterson v. Farmers Mut. Ins. Co. of 
Marysville, 124 P.2d 504, 155 Kan. 
244. 

sa Ky.—^^tna Life Ins. Co. v. Coul¬ 
ter. 74 S.'iV. 1050. 116 Ky. 787, 25 
Ky.L. 193. 

82 C.J. p 1020 note 67. 
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zrame used Immatexial 
Where a corporate charter has 
been refused to an association of 
persons for mutual insurance, the 
company violates no law by assum¬ 
ing what may be regarded as a cor¬ 
porate name.—Commonwealth v. 
Eckstemper. 6 Ky.Op. 686. 

61. Enzpose of statutes 

Statutes authorizing the incorpo¬ 
ration of mutual insurance compa¬ 
nies provide a scheme whereby a 
number of persons may become in¬ 
surers of each other, so that each 
person insured will be entitled to 
full indemnity against loss to the 
amount of his insurance; and their 
object is to substitute mutual re¬ 
sponsibility for capital, and to limit 
the price of insurance to the actual 
cost of indemnity against all the 
risks of all the members.—Wardle v. 
Townsend, 42 X.W. 950, 75 Mich. 885, 
4 L.R.A. 511—32 C.J. p 1020 note 71. 

68 . Ky.—Kenton & Campbell Benev. 
Burial Ass'n v. Quinn, 50 S.W.2d 
554, 244 Ky. 260. 

63i D.C.—^Hutchins Mut. Ins. Co. of 
District of Columbia, 105 F.2d 53, 
70 App.D.C. 174. 

Ind.—Whlllver v. Coate, 114 N.B. 775. 

65 Ind.App. 195. 

32 C.J. p 1020 note 72. 

XOiilinnjn cash ox other assets 
III.—^Hummel v. Alwart, 270 Ill.App. 
497. 

ITiimber of lacorpozators 
Some statutes do not require any 
particular number of incorporators 
in organization of assessment or co¬ 
operative life insurance company.— 
Darnell v. Equity Life Ins. Co.'s Re¬ 
ceiver, 200 S.W. 967, 179 Ky. 465. 

64. Minn.—^Dwinnell v. Minneapolis 
Fire & Marine Mut. Ins. Co., 87 
Minn. 59. 

65. N.D.—Montgomery v. Whitbeck. 
96 N.W. 327, 12 N.D. 385. 

32 C.J. p 1021 note 87. 
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surance to be subscribed, the company may issue 
certificates and receive cash premiums or premium 
notes, its engagements being regarded as in nature 
preliihinary to its complete drganization, and these 
engagements will be binding when its organization 
is completed.®® Among the conditions variously 
prescribed by the statutes for the organization of 
the company and its right to do business is the re¬ 
quirement that a mutual company have the word 
‘"mutual” in its name,®7 that it execute articles of 
incorporation or association,®® that it file or record 
its articles or certificate of incorporation in the 
counties in which it does business,®® that be¬ 
fore engaging in business the company shall have a 
certain number of members or applicants for in¬ 
surance to a certain amount who have paid cash 
premiums or given premium notes in an amount 
prescribed,7® that an ofl&cial certificate that the 
corporators have deposited requisite capital is to be 
filed'^l and that the articles of incorporation recite 
the highest amount of indebtedness to which the 

6& IlL—Gent v. Manuffiicturers* & 

Merchants' Mut. Ins. Co.. 107 111. 

652, affirming 13 Ill.App. 308. 

32 C.J. p 1021 note 88. 

67. Mo.—State v. Manufacturer’s 
Mut. Fire Ins. Co., 8 S.W. 383, 91 
Mo. 311. 

68 . Szlstlng oompany 
Amendment to act regulating buri¬ 
al associations, requiring such as¬ 
sociations, before commencing busi¬ 
ness “or further continuing therein,” 
to execute articles of incorporation, 
was held not to require existing In¬ 
corporated burial association to ex¬ 
ecute and file new articles of incor¬ 
poration.—Kenton & Campbell Benev. 

Burial Ass'n y. Quinn, 50 S.W.2d 654, 

244 Ky. 260. 

fHgiiing of artloles of sssoolatioii 
by each subscriber personally Is un¬ 
necessary; attorney In fact may so 
sign for any subscriber.—^In re Em¬ 
ployers' Mutual Liability Ins. Ass’ns, 

24 Pa.Dlst 989, disapproving In re 
Bank Charters, 12 Pa.Dlst 722. 

69. Ind.—^Farmers' Ins. Co. v. Bor¬ 
ders, 60 N.E. 174, 26 Ind.App. 491. 

N.T.—^Patrons of Industry Fire Ins. 

Co. V. Plum, 82 N.T.S. 660, 84 App. 

Div. 96. 

70. Ind.—Welllver v. Coate, 114 N. 

B.,775, 66 Ind.App. 196. 

32 C.J. p 1021 note 80. 

71. Ill.—Gent v. Manufacturers' & 

Merchants' Mut. Ins. Co., 107 IlL 
652, affirming 13 IlLApp. 808. 

N.T.—People v. Rensselaer Ins. Co., 

88 Barb. 828. 

32 C.J. P 1021 note 82. 

Deposit as requirement see supra 5 

72. 

78. Iowa—Smith v. Sherman, 85 N*. 

W. 747, US Iowa 601. 


company may subject itself,^® and exempt the pri¬ 
vate property of its members from corporate debts, 
except to the extent of their respective obligations 
on their subscriptions.*^® 

Applicability of general laws. In the absence 
of a statute to the contrary, the general laws of 
the state apply to mutual insurance companies.'^^ 
Hence, where such a company is unincorporated, it 
is governed by the general law of partnership or 
voluntary associations.*^® When incorporated, how¬ 
ever, it is subject to the terms of its charter or the 
statutes under which it is organized.76 In gen¬ 
eral, both mutual and stock companies are governed 
by regulations of a similar character with reference 
to organization and incorporation.^*^ Jn many 
states, however, mutual or assessment insurance 
companies are governed by statutes specially ap¬ 
plicable thereto.*^® Where such special statutes ex¬ 
ist, companies organized under, and subject to, their 
provisions have been held not to be subject to the 
general insurance laws,*^® except as otherwise pro- 

Mo.—^Dleterle v. Standard Life Ins. 
Co., App.. 119 S.W.2d 440—Western 
& Southern Life Ins. Co. v. New 
Madrid County Farmers' Mut. Fire 
Ins. Co., App., 99 S.W.2d 606— 
Williams V. Northeast Mut Ins. 
Ass'n, App., 72 S.W.2d 166—Wil¬ 
liams V. Northeast Mut. Ins. Ass'n, 
App., 61 S.W.2d 142. 

Or.—Geddes v. Oregon Grange Fire 
Relief Ass’n, 32 P.2d 774, 147 Or. 
276. 

Tex.—^Bankers’ Life & Loan Ass'n 
V. Bond, Clv.App.. 118 S.W.2d 1001. 
32 C.J. p 1020 note 75. 

79. Kan.—^Lohr v. Farmers Alliance 
Ins. Co., 62 P.2d 837, 144 Kan. 776. 
Mo.—^Dleterle v. Standard Life Ins. 
Co., App., 119 S.W.2d 440—Western 
& Southern Life Ins. Co. v. New 
Madrid County Farmers' Mut Fire 
Ins. Co., App., 99 S.W.2d 606—Wil¬ 
liams V. Northeeust Mut. Ins. Ass’n, 
App., 72 S.W.2d 166—Williams v. 
Northeast Mut. Ins. Ass'n, App., 61 
S.W.2d 142. 

Tex.—^Bankers' Life & Loan Ass'n v. 

Bond, Civ.App., 113 S.W.2d 1001. 
Standard and statutory forms of pol¬ 
icy requirement, as inapplicable to 
mutual companies, see Infra S§ 
261, 252. 

Buxlal and life Insuraaoe 

(1) Although a statute applicable 
to assessment life Insurance com¬ 
panies Is broad enough to Include 
assessment burial insurance compa¬ 
nies, such a company Is not within 
the particular statute where there 
also exists a special statute govern¬ 
ing burial Insurance companies.— 
Newport Benev. Burial Ass’n v. Clay, 
186 S.W. 668, 170 Ky. 633. 

(2) Such an Intent to separate life 
and burial Insurance companies la 


73- Iowa.—Smith v. Sherman, su¬ 
pra. 

74. Ky.—Standard Auto Ins. Ass'n 
V. Russell, 261 S.W. 628, 199 Ky. 
470. 

75. Ga.—Carlton v. Southern Mut 
Ins. Co., 72 Ga. 371. 

76. Ky.—^Kenton & Campbell Benev. 
Burial Ass'n v. Quinn, 60 S.W.2d 
564, 244 Ky. 260. 

32 C.J. p 1020 note 69. 

Matnal life Ixisuxaaoe company 
Tex.—^Imperial Life Ins. Co. v. 

Thornton, Civ.App., 138 S.W.2d 296, 

' error dismissed. 

Bive-stook InsTunuioe company 

Live-stock insurance company in¬ 
corporated, under statute authoriz¬ 
ing the incorporation of fire, marine, 
life, and live-stock Insurance com¬ 
panies, to conduct a live-stock insur¬ 
ance business on a mutual or co¬ 
operative plan without capital stock, 
and to issue policies of indemnity on 
live stock to Its members, was held 
a live-stock Insurance company con¬ 
ducted on the mutual or co-opera¬ 
tive plan, and not a mutual relief 
association within a statute provid¬ 
ing that nothing In the entitled "In¬ 
corporation of Insurance Companies” 
shall apply to mutual relief associa¬ 
tions.—State V. Burgess, 109 S.W. 
922, 101 Tex. 624. 

77. Ga.—^Lockridge v. State Mut 
Life Ins. Co., 82 S.E. 131, 142 Ga. 
30. 

32 aj. p 1020 note 74. 

Stock companies see supra 9 95. 

78. Kan.—^Lohr v. Farmers Alliance 
Ins. Go., 62,P.2d 837, 144 Kan. 776. 

Ky.-rS^enton & Campbell Benev. 
Burial Ass’n v. Quinn, 50 S.W.2d 
564, 244 Ky. 260. 
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vided in such special statutes.*® It has also been 
held, however, that the provision of a statute ex¬ 
cepting mutual insurance companies organized 
thereunder from statutes relating to insurance com¬ 
panies generally does not exempt a mutual com¬ 
pany from general rules of jurisprudence and sub¬ 
stantive laws.*i 

Approval of articles. Where a statute so re¬ 
quires, articles of incorporation must be approved 
by designated state officers before they become ef- 
fective.*2 

Ccncellation of charter or permit On due can¬ 
cellation of the necessary permit of a mutual in¬ 
surance company to do business by the authorized 
officer, the company ceases to be a going concern.** 

Estoppel to deny existence. A member of a mu¬ 
tual company who has contracted with it as a valid 
corporation cannot question the regularity of its or¬ 
ganization or the legality of its corporate exist¬ 
ence,*^ especially where it is a de facto corpora¬ 


tion;** and a member may be likewise estopped 
to question the company's acceptance of a supple¬ 
ment to its charter.** However, in the case of a 
company existing as an association at the time 
when there was no law providing for incorporation, 
the members of the association are not estopped, 
after passage of such a law without the company 
taking any steps to incorporate, to deny that it is 
a corporation.*’^ Likewise, one who has attempted 
to enter a mutual insurance association which had 
no legal existence at the time his policy was issued, 
and did so on mistaken representations of its agents, 
is not estopped from denying its corporate exist¬ 
ence ;** and there is no estoppel to question the in¬ 
effectual attempt of the company to extend its ter¬ 
ritory of operation.** 

Validity of purposes. The organization of a mu¬ 
tual life insurance company for such persons only 
as are temperate in their habits and who bind them¬ 
selves to continue so is not contrary to law or pub¬ 
lic policy.*® However, it has been held that it is 


clearly shown where the legislature 
amended statutes governing assess¬ 
ment and co-operative life insurance 
companies, and on the same day en¬ 
acted other sections specifically ap¬ 
plying to burial associations.—^New- 
jDort Benev. Burial Ass'n v. Olay, 
supra. 

80. Mo.—^Bowers v, Missouri Mut 
Ass’n, 62 S.W.2d 1058. 833 Mo. 492 
—^Johnson v. Central Mutual Ins. 
Ass’n, App., 132 S.W.2d 674, revers¬ 
ed on other grounds 143 S.W.2d 
257, 346 Mo. 818—^Anderson v. Mis¬ 
souri Benefit Ass’n, 199 S.W. 740, 
180 Mo.App. 97. 

Or.—Geddes v. Oregon Orange Pire 
Relief Ass’n, 32 P.2d 774, 147 Or. 
275. 

Applicability of' misrepresentation 
statute, affecting life Insurance pol¬ 
icy, to mutual or assessment com¬ 
pany see infra 5 505. 

Applicability of suicide clause stat¬ 
ute, affecting life Insurance, to mu¬ 
tual or assessment company see 
infra S 845. 

Bzpxess statutory provislou 

In some states the laws relating to 
corporations and insurance, in so 
far as they are applicable and not 
in conflict with the special statute, 
are expressly made applicable to a 
mutual company.—Summers v. Stark 
County Patrons’ Mut Ins. Co., 23 N. 
B.2d 331, 62 Ohio App. 73. 

81. Mo.—Beall v. North Missouri 
Fazmiers Mut Ins. Co., App., 99 S. 
W.2d 492—^Everett v. Patrons’ & 
Farmers’ Mut. Fire Ina Co. of 
Jackson County, 7 S.W.2d 463, 222 
Mo.App. 1010. 

82. Approval mandatory 

Under some statutes, the reaulsite 


approval must be given by such offi¬ 
cers on compliance by the company 
or its officers with the statutory re¬ 
quirements.—Phenix Mut Fire Ina 
Co. V. Rouillard, 29 A.2d 134, 92 N. 
H. 228. 

Extent of power 

(1) Statutory amendment providing 
that designated officers should ap¬ 
prove articles of agreement of do¬ 
mestic insurance companies and 
amendments thereto did not enlarge 
powers of such officers beyond the 
power of determining whether arti¬ 
cles or amendments are within the 
authorization of law and have been 
legally adopted by the company.— 
Phenix Mut. Fire Ins. Co. v. Rouil¬ 
lard, supra. 

(2) Insurance commissioner has 
no Jurisdiction to determine incor¬ 
porators' personal fitness to form, 
conduct, or maintain mutual casual¬ 
ty Insurance company before approv¬ 
ing articles.—^Elmer v. Commissioner 
of Insurance, 23 N.E.2d 95, 304 Mass. 
194. 

(3) The statutory provision that 
commissioner may require such ad¬ 
ditional information as he deems nec¬ 
essary on submission of papers by 
applicants for approval of articles 
of Infiorporation does not imply any 
power of decision by him as to in¬ 
corporators* personal fitness, but re¬ 
fers to information deemed neces¬ 
sary' for purpose of performing com¬ 
missioner’s duty to determine wheth¬ 
er or not law as to organization of 
corporation has been complied with. 
—^Blmer v. Commissioner of Insur¬ 
ance, supra. 

Court approval uxmeeessaxy 

Under some statutes, approval of 
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articles of incorporation of mutual 
assessment association must come 
from designated officers and not from 
the court.—^National Ben. Accident 
Ass’n v. Murphy, 269 N.W. 15, 222 
Iowa 98. 

83. Tex.—Oglesby v. Durr, Civ.App.. 
173 S.W. 275. 

84k. N.D.—Montgomery v, Whitbeck, 
96 X.W. 327, 12 N.D. 385. 

32 C.J. p 1021 note 89—14 C.J. p 2SS 
note 3 [a]. 

Xu action for assesment 
I N.T.—Rockland & Hardenburgh 
i Town Fire Ins. Co. v. Bussey, 63 
N.T.S. 86, 48 App.Div. 359. 

14 C.J. p 281 note 35. 

Xjl actioxL ou premium aota 

Pa.—^Freeland v. Pennsylvania Cent. 

Ins. Co., 94 Pa. 504. 

14 C.J. p 231 note 86. 

85. TVis.—Gilman v. Druse, 87 N.W. 
557, 111 Wis. 400. 

86 b Pa.—^Fell v. McHenry, 42 Pa. 
41. 

82 C.J. p 1021 note 91. 

87. Name used immaterial 

Fact that members of an associa¬ 
tion have adopted a name appropri¬ 
ate to a corporation and have en¬ 
tered into contracts is immaterial. 
—^Atchison V. Crawfprd County 
Farmers’ Mut. Fire Ins. Co., ISO 
S.W. 438, 192 MO.APP. 362. 

88 b S.C.—Lagrone v. Timmerman, 24 
S.E. 290, 46 S.C. 372. 

89. N.Y.—^Patrons of Industry Fire 
Ins. Co. V. Plum, 82 N.T.S. 690, 
84 App.Div. 96. 

90. Ohio.—^Holterhoff v. Mutual Ben. 
Life Ins. Co.. 5 Ohio Dec., Reprint, 
141, 8 Am.L.Rec. 272. 
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against public policy to charter a mutual company 
for protection against losses by theft and for the 
recovery of stolen property, unless among its duties 
is included that of detecting and arresting the 
thieves.^i 

§ 106. Reorganization and Reincorporation 

Reorganization or reincorporation of a mutual Insur¬ 
ance company may be accomplished by compliance with 
statutes authorizing such a change. 

Under the statutes of some jurisdictions, a mutual 
insurance corporation is authorized to reorganize 
and reincorporate so as to conform to the state in¬ 
surance law.82 A’ statute authorizing reorganiza¬ 
tion does not require that a new company be form¬ 
ed and reincorporation does not operate to cre¬ 
ate a new corporation,24 although a different name 
is assumed,26 and a new policy of insurance is 
adopted.22 However, a new company may be form¬ 
ed to which members of the former company may be 
admitted by action of the new company ;27 and a 
member of the old company becomes a member of 
the new only on his assent to membership in the 
new company.28 Reincorporation does not annul or 


44 C.J.S. 

modify existing contracts of the company,29 and 
the new company is liable thereon.^ 

From unincorporated association to corporation. 
The change in status of a mutual insurance com¬ 
pany from an unincorporated association to a cor¬ 
poration does not of itself affect its identity,^ nor 
does it relieve the company of its previous obliga¬ 
tions or liabilities, or affect its obligations to its 
members,® nor, on the other hand, does it relieve 
the members of the company of their obligations 
thereto.4 

From assessment to level premium plan. With¬ 
in constitutional limits, the legislature may authorize 
a change in the organization of a mutual insurance 
company from the assessment plan to a legal re¬ 
serve or level premium mode of doing business,® 
and, as discussed in Constitutional Law § 697, a 
statute authorizing such a change, but providing that 
existing rights and contracts shall not be affected 
thereby, is not unconstitutional as violating vested 
rights or contractual obligations. Such a change 
may be effected by compliance with the terms of 
the statute authorizing it.® Such a change duly ac- 
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91. Pa.—re Solebury Mut. Protec¬ 
tive Soc., 8 Pa.C!o. 687, 4 Pa.C.PL 
11, S Bel.Co. 189. 3 Montsr.Co. 56. 

92. Ill.—Crawford v. Northwestern 
Traveling Men's Aas’n, 80 N.E. 
786, 226 111. 67, 10 L..RA..N.S., 264, 
affirming 126 IlLApp. 468. 

32 C.J. p 1021 note 94. 

93. Ind.—^Muller v. State Life Ins. 
Co., 60 N.E. 968, 27 Ind.App. 46. 

94 . Pa.—Commonwealth v. Manu¬ 
facturers' Ins. Co., 2 Pearson 426. 

Sffeot on by-laws 

On the reincorporation of a co-op¬ 
erative assessment association under 
the general insurance law, the by¬ 
laws of the association in force prior 
to the reorganization, which are not 
in conflict with the provisions of the 
general insurance law, are not ex- 
ting^uished but continue to be de 
Jure by-laws.—^Matter of Empire 
State Supreme Lodge, 108 N.Y.S. 
465, 53 Misc. 344, affirmed 108 N.Y.S. 
1124, 118 App.Div. 616. 

95. U.S.—^Polk V. Mutual Reserve 
Fund Life Ass'n, C.C.N.Y., 187 F. 
273. 

Foreign company 

Where a 'fraternal Insurance as¬ 
sociation is Incorporated in one state 
with the same name as an associa¬ 
tion previously organized under the 
laws of another state, and which had 
by amendment changed its name to 
that thereafter adopted by the as¬ 
sociation. it was held, in view of in¬ 
structions by the secretary of both 
corporations to members, that the 
two associations are the same, with 


the same officers, the same mem¬ 
bers, the same contracts, and with¬ 
out the necessity of changing cer¬ 
tificate of membership, and that the 
two organizations represent one and 
the same entlty.^—^Fllnn v. Western 
Mut Life Ass'n, 171 N.W. 711, 187 
Iowa 507. 

98. U.S.—^Polk V. Mutual Reserve 
Fund Life Ass'n, C.C.N.Y., supra. 

97. Me.—Swett v. Citizens' Mut Re¬ 
lief Soc., 7 A. 394, 78 Me. 541. 

Tenn.—^Enapp v. Supreme Command- 
ery U. O. G. C. W., 118 S.W. 390, 
121 Tenn. 212. 

98. Iowa.—Cotton v. Southwestern 
Mut Life Ins. Co.. 87 N.W. 676, 
116 Iowa 729. 

82 C.J. p 1021 note 1. 

99. Mo.—Citizens Mut Fire & 
Lightning Ins. Soc. v. Schoen, 
App., 106 S.W.2d 48, transferred, 
see Sup., 98 S.W.2d 669. 

82 C. j. p 1021 note 2. 

Statute held not unoonstitutlonBl 
in providing that each relncorpora- 
tion "shall in no way annul, modify 
or change any existing contract 
contracts or liabilities of sucfli ex¬ 
isting corporation.”—^Richards v. Se¬ 
curity Mut Life Ins. Co., D.C.N.Y.. 
269 F. 727. 

1 . Iowa.—^Benesh v. Mill Owners' 
Mut Fire Ins. Co., 72 N.W. 674, 
108 Iowa 466. 

Tex.—^Merchants* Life Ins. Co. v. La- 
throp, Civ.App., 210 S.W. 698. 

8 . Mo.—Citizens Mut Fire St Light¬ 
ning Ins. Soc. V. Schoen, App., 105 
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S.W.2d 48, transferred, see Sup., 
93 S.W.2d 669. 

3. Mo.—Citizens Mut Fire & Light; 
nlng Ins. Soc. v. Schoen, supra. 

4. Mo.—Citizens Mut Fire & Light¬ 
ning Ins. Soc. V. Schoen, supra. 

6 . Iowa.—Wall v. Bankers' Life Co. 
of Des Moines, 228 N.W. 257, 208 
Iowa 1053, appeal dismissed 51 S. 
Ct 104, 282 U.S. 808, 76 L.Ed. 725. 

6. Iowa.—Wall V. Bankers’ Life Co. 

of Des Moines, supra. 

Mode of change 

Under some statutes. Insurance 
companies operating on a mutual as¬ 
sessment basis may, by amendment 
of its articles of incorporation and 
by-laws, or by relncorporatlon, 
change to a legal reserve or level- 
premium basis, provided such change 
does not affect existing rights, sulta 
or contracts.—Merchants' Life Ina 
Co. V. Lathrop, Tex.Civ.App., 210 S> 
W. 698, followed in Merchants' Life 
Ins. Co. V. Hanks, Civ.App., 210 

5. W. 696. 

Beservatlou of right In artlolef 
A reservation of the right of 
amendment in the articles of asso¬ 
ciation of a mutual life insurwce 
company, except with regard to keep¬ 
ing intact the fund pledged to secure 
payment of death losses, empowers 
I the company to bind its members by 
a change in its plan of doing busi¬ 
ness from the assessment plan to 
the legal reserve flat premium plan 
of old-line Insurance.—Wright 
Minnesota Mut Life Ins. Co., Minn., 
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complished does not affect the existing rights and 
liabilities of the assessment certificate holders,7 the 
rights and liabilities of both the assessment certifi¬ 
cate holders and the holders of legal reserve poli¬ 
cies being governed by their respective contracts.^ 

Change into stock or joint stock company. A 
mutual insurance company may, under valid statu¬ 
tory authority, be changed into a stock company.^ 
or a joint stock company.io and may add a stock 
capital,11 provided there is a compliance with the 
pveming statutes.i2 Where the right to reorgan¬ 
ize from a mutual to a stock basis is expresslv re¬ 
served in the articles of incorporation, such a 
change is not considered so fundamental as to re¬ 
quire the consent of all the members bf the com- 

pany.13 

After approval of a reorganization plan by the 
appropriate state officers and the issuance of a cer¬ 
tificate authorizing the company to do business as- 
reorganized, a policyholder cannot attack the legal¬ 
ity of the steps leading to such approval and au¬ 


thorization,!^ The change of a mutual company in¬ 
to a stock company will not be restrainedi^ or set 
asidei® at the instance of a single member of the 
mutual company; and persons taking out insurance 
after the change cannot complain thereof.i* 

On conversion of a mutual company into a stock 
company, the assets of the old company are trans¬ 
ferred to the new company by operation of law,i^ 
and the members of the old company have priority 
in subscribing to the new company’s stock.i® Ad¬ 
vance premiums received by the mutual company 
from its members represent its capital, and, on its 
conversion into a stock company, the members are 
entitled to have it repaid.20 

Change of name. As in the case of corporations 
generally, a mere change in the name of a mutual 
insurance company does not affect its identity,2i or 
its rights and liabilities.^^ Such a change does not 
release the company from any of its obligations 
nor does it deprive a member of his membership or 
relieve him from liability to assessment.24 


24 S.Ct. B49, 193 U.S. 657, 48 L.Ed. 
832—32 C.J. p 1029 note 63. 

7. Iowa.—Wall v. Bankers’ Life Co. 
of Des Moines. 223 N.W. 267, 208 
Iowa 1053, appeal dismissed 51 
S.Ct. 104. 282 U.S. 808. 76 L.Bd. 

725. 

extract with ueanhev held hreadhed 
Tex,—^Merchants’ Life Ins. Co. v. 
Lathrop, Clv.App., 210 S.W. 693, 
followed in Merchants' Life Ins. 
Co. V. Hanks, Clv.App., 210 S.W. 
596. 

& Iowa.—Wall V. Bankers’ Life Co. 
of Des Moines, 223 N.W. 257, 208 
Iowa 1053, appeal dismissed 51 
S.Ct. 104. 282 U.S. 808. 75 L.Ed. 

726. 

9. Neb.—^In re Leininger, 215 N.W. 

167, 115 Neb. 801. 

32 C.J. p 1021 note 5. 

Validity of statutes authorizing 
change see Constitutional Law 5 
697. 

10 * N.J.—Scharwaelder v. German 
Mut. Fire Ins. Co., 44 A. 769, 59 
N.J.Eq. 589. affirming 43 A. 587, 
58 N.J.Bq. 319. 

Change txom nonprofit basis effected 
Pa.—Commonwealth ex rel. Margiot- 
ti V. Cosmopolitan Industrial Ins. 
Co.. Com.Pl.. 46 Dauph.Co. 93. 

11 . Tenn.—^Planters’ Ins, Co. v. 
Wicks, 4 S.W. 172, 3 Tenn.Cas. 301. 

12. Neb.—In re Leininger, 215 N.W. 
167. 115 Neb. 801. 

82 C.J. p 1022 note 8. 

XrregQlmxltlea held lBLBiiAoien.t to 
invalidate change. 

Neb.—In re Leininger, 216 N.W. 167, 
115 Neb. 801. 

Votive is ImiriateTial where acts of 


assessment insurer in reorganizing 
as stock company were unlawful and 
ultra vires. 

U.S.—Shera v. Merchants’ Life Ins. 
Co., D.C.Iowa, 237 P. 484, affirmed 
246 P. 989, 157 C,C.A. 671. 
la Neb.—^In re Leininger, 215 N.W. 
167, 115 Neb. 801. 

Id. Mo.—State ex rel. St. Louis Mut. 
Life Ins. Co. v. MuUoy, 62 S.W.2d 
469, 330 Mo. 951. 

Quo warranto by state officers is 
only proceeding in which such attack 
may be made.—State ex rel. St. Lou¬ 
is Mut. Life Ins. Co. v. Mulloy, 52 S. 
W.2d 469. 330 Mo. 951. 

15. N.T.—Grebe v. Erie County Mut. 
Ins. Co., 57 N.T.S. 290, 39 App.Div. 
183, affirming 53 N.T.S. 625, 24 
Misc. 462. and affirmed 62 N.E. 
1096. 169 N.Y. 613. 

15. U.S.—Shera v. Merchants’ Life 
Ina Co.. D.C.Iowa, 237 P. 484, af¬ 
firmed 245 F. 989, 157 C.C.A. 671. 
Estoppel 

Four-year delay in attacking 
change from assessment plan of life 
insurance company to stock basis 
was held under circumstances to es¬ 
top policyholder.—In re Leininger, 
215 N.W, 167, 115 Neb. 801. 

Whoro other iatorestod aembors 
are not complaining, change to cap¬ 
ital stock insurer will not be set 
aside and old association restored.— 
Shera v. Merchants’ Life Ins. Co., 
D.C.Iowa, 237 P. 484, affirmed 246 P. 
989. 157 C.C.A, 671. 

17. Ga,—Cherokee Life Ins. Co. v. 
Davis, 82 S.E. 445, 142 Ga. 32. 

15. N.Y.—Grobe v. Erie County Mut. 
Ins. Co., 53 N.Y.S. 628, 24 Misc. 
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462, affirmed 67 N.Y.S. 290, 39 App. 
Dlv. 183, affirmed 62 N.E. 1096. 
169 N.Y. 613. 

19. N.Y.—Grobe v. Erie County Mut. 
Ins. Co., supra. 

CaaoellatioA of certificate of indebt¬ 
edness 

Husband and wife who sUleged 
that wife was fraudulently induced 
by agents of mutual insurance com¬ 
pany to subscribe for stock in stock 
insurance company but that certifi¬ 
cates of indebtedness had been de¬ 
livered In place of the stock were 
not entitled to cancellation of the 
certificates of indebtedness, in ab¬ 
sence of allegration or proof as to 
value of the certificates of indebted¬ 
ness or that husband and wife had 
suffered any pecuniarj- loss, or tha* 
the insurance companies had refused 
to comply with terms of their con¬ 
tract with wife.—Larson v. Sterlinar 
Mut. Life Ins. Co.. Tex.Civ.App.. 153 
S.W. 2d 177, error dismissed. 

N.Y,—^Manhattan Fire Ins. Co. 
V. Fox. 77 N.T.S. 657, 74 App.Div. 
271. affirmed 69 N.E. 1126 177 N.Y. 
576. 

21. Tex.—Cox V. Bankers* Guaranty 
Life Co.. Civ.App.. 45 S.W.2d 390. 

22 . S.C.—South Carolina Mut. 

Co. V. Price, 45 S.E. 173, 67 S.C. 
207. 

23« Use of new name of oompany 
on claim based on policy Issued by 
the company under the old name is 
proper if the identity of the com¬ 
pany was not lost by the change in 
name.—Cox v. Bankers’ Guaranty 
Life Co., Tex.Civ.App., 45 S.W.2d 390. 

24. S.C.—South Carolina Mut. Ins. 
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§ 107 

§ 107. Articles, Constitution, and By-Laws 

a. Articles, constitution, or charter 

b. By-laws 

a. Articles, Oonstitutioii, or Charter 

The charter or articles of association or Incorporation 
of a mutual Insurance company determine the character 
of the company and bind the members. 

Constitutional and statutory provisions under 
which a mutual insurance company is organized 
constitute a part of its charter or articles of associa¬ 
tion or incorporation.^^ The charter or articles of 
association or incorporation and the statutes under 
which the company is organized determine the char¬ 
acter of the company,26 and they are binding on 
the members,27 and the same is true of amendments 
thereof2 8 adopted by the company pursuant to pow¬ 
er to do so.28 Any change in the charter or articles 
of incorporation must be made in accordance with 
the governing statutes,80 and attempted amendments 


which are not authorized by the statutes, or which 
are in violation thereof, are void and ineffective.8i 

b. By-Laws 

Valid by-laws of a mutual Insurance company are 
binding on the members. 

By the statutes or by provisions in the articles 
the board of directors or members of mutual com¬ 
panies are usually given authority to make by-laws 
which constitute rules and regulations as to the 
method of transacting the business of the company, 
and such by-laws are binding on the members with¬ 
in the scope of the authority given by such statutes 
and articles to make by-laws.82 Such by-laws must 
conform to the governing statutes and articles of 
incorporation or charter,83 and are invalid and un¬ 
enforceable where they are not so authorized by the 
charter or articles of association,®^ or where they 
are in conflict with express statutory provisions.®® 


Co. V. Price. 46 S.B. 178, 67 S.C. 
207. 

25. U.S.—General Life Ins. Co. v. 
Commissioner of Internal Revenue, 
C.C.A.Tex., 187 P.2d 186. 

ILeglslatlve power to oliaaiffe law' 
Constitutional and statutory pow¬ 
ers of tlie legislature to change the 
laws under which a mutual insur¬ 
ance company is organized, including 
the right to amend or repeal the cor¬ 
porate charter of the company, are 
part of the corporate charter, 
lowcu—Wall V. Bankers' Life Co. of 
Des Moines, 223 N.W. 267, 208 
Iowa 1053, appeal dismissed 61 S. 
Ct 104, 282 U.S. 808, 75 L.Ed. 725. 
Mo.—Citizens Mut. Fire & Light¬ 
ning Ins. Soc. y. Schoen, App., 106 
S.W.2d 43. transferred, see, Sup., 
93 S.W.2d 669. 

26. U.S.—General Life Ins. Co. v. 
Commissioner of Internal Revenue, 
C.aA.Tex.. 137 P.2d 186. 

27. Ga.—Ganton y. Keehn, 26 S.B. 
2d 107, 110, 69 Oa.App. 600, trans¬ 
ferred. see 24 S.B.2d 675, 196 Ga. 
669, quoting OOzpiis Jtizls. 

28. Mich.—Cuttle v. Concordia Mut. 
Fire Ins. Co., 287 N.W. 401. 290 
Mich. 117. 

82 C.J. p 1022 note 16. 

29. Mich.—Cuttle v. Concordia Mut. 
Fire Ins. Co., 287 N.W. 401, 290 
Mich. 117. 

Burden of proof of lack of power 
is on policyholder.—^Pyle v. National 
Life Ass’n of Des Moines, 172 N.W. 
944, 186 Iowa 756. 

80. power of members 
Under statute permitting the mem¬ 
bers of mutual insurance companies 
to make their own constitution, they 
have the inherent right to repeal, 
tiktaend, or enact new constitution if 


they act substantially in accordance 
with their own organic law, and do 
not otherwise violate the law.—Bea- 
zell V. Farmers* Mut. Ins. Co. of Liv¬ 
ingston County, 263 S.W. 126, 214 
Mo.App. 430. 

New oharter as smendmeoLt 

Farmers' mutual fire and lightning 
insurance company, authorized to do 
business only in county of organiza¬ 
tion, which procured new charter au¬ 
thorizing it to do business in adjoin¬ 
ing counties without transfer of as¬ 
sets or surrender of original charter, 
was held to have intended to amend 
original articles of incorporation.— 
Whitehead v. Farmers' Fire & Light¬ 
ning Mut. Ins. Co., 60 S.W.2d 66, 227 
Mo.App. 891. 

Approval of amendments 
Refusal to approve amendment to 
articles of Incorporation of mutual 
assessment association authorizing 
association to write life policies was 
held Illegal where approval was re¬ 
fused in reliance on unconstitutional 
statute.—National Ben. Accident 

Ass'n V. Murphy, 269 N.W. 16, 222 
Iowa 98. 

31. Place of doing Imsiness 
Attempt of insurance company, or¬ 
ganized under statute authorizing it 
to do business only in county of or¬ 
ganization, to amend articles so as 
to do business in adjoining counties, 
is void.—Whitehead v. Farmers'Fire 
& Lightning Mut. Ins. Co., 60 S.W. 
2d 66, 227 Mo.App. 891. 

32. Kan.—^Lohr v. Farmers Alliance 
Co., 62 P.2d 837. 144 Kan. 776. 

Mich.—Campbell v. Michigan Mut. 
Hail Ins. Co., 215 N.W. 401, 407, 
240 Mich. 167, Citing Corpus Juris. 
N.H.—^Phenix Mut. Fire Ins. Co. v. 
Rouillard, 29 A.2d 184, 92 N.H. 
228. 


Va—^Pulaakl & Giles Mut. Ins. Co. v. 

Downs. 181 S.E. 361, 166 Va 106. 
32 C.J. p 1022 note 18. 

By-laws as part of contract of in¬ 
surance see infra § 303. 

Pixlug quorum 

(1) A by-law fixing quorum was 
authorized by the law empowering 
corporation to make by-laws, and 
such a by-law is not in violation of 
the law giving each policyholder a 
vote.—Morton v. Talmadge, 144 S.B. 
111 , 166 Ga 620. 

(2) Such a by-law Is a reasonable 
provision for determining the va¬ 
lidity of proxies which may be au¬ 
thorized by absent members, and is 
not construable to refer to or in¬ 
clude proxies of absent members.— 
Morton v. Talmadge, supra 

83. Mont.—^McMahon v. Cooney, 25 
P.2d 131, 95 Mont 138. 

By-laws enacted within oharter are 
valid.—Southern Travelers' Ass’n v. 
Shattuck, Tex.Civ.App., 2 S.W.2d 668, 
error refused. 

Construction 

Where questionable language aris¬ 
es in constitution and by-laws of in¬ 
surance association, repugnancy will 
be construed to benefit of insured. 
—^Home Benefit Ass'n of Angelina 
County V. Jordan, Tex.Clv.App., 191 
S.W. 726. dismissed for want of Ju¬ 
risdiction. 

34L Minn.—Schultz v. Citizens' Mut 
Fire Ins. Co.. 61 N.W. 381, 59 Minn. 
308. 

N.Y.—Seely v. Tioga County Patrons' 
Fire Relief Ass'n, 161 N.T.S. 126, 
166 App.Div. 686. 

86. S.D.—Schultz V. Des Moines 
Mut Hall & Cyclone Ina Ass'n. 
168 N.W. 884, 85 S.D. 627, Ann. 
Ca8.1917D 78. 
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There must be a substantial compliance with man¬ 
datory statutory or charter requirements as to the 
mode of enactment of by-laws and the formalities 
to be observed, or the by-law will be invalid.®® In 
the absence of such a mandatory requirement, how¬ 
ever, no particular mode of enactment is necessary. 
In such case a by-law may be adopted or modified 
cither orally or in writing or by acts as well as by 
words, and this may be evidenced by a uniform 
course of proceeding or usage and acquiescence as 
well as by express vote manifested in writing.®^ 
A by-law defectively enacted may be given full 
force and effect by a subsequent ratification.®^ 

The members are conclusively presumed to have 
knowledge of the by-laws.®® and are estopped from 
questioning a by-law which to their knowledge has 
been generally acted on in transacting the business 
of the company during the time they have been 
members.^® 

Amendments or additions. Any change, repeal, 
or addition ta the by-laws must be made in accord¬ 
ance with the governing statutes and the charter or 
constitution of the company.^i A member is bound 
by amendments to the by-laws regularly adopted.**® 
although he may have no actual notice thereof ;4® 
but, if the statute requires that members shall be 


given notice of a meeting at which proposed amend¬ 
ments are to be considered, an amendment is invalid 
unless such notice is given.**^ Changes in by-laws 
may be confined in their operation to a prospective 
effect so as not to disturb rights vested under cer¬ 
tificates already in existence.*® 

Repeal. While by-laws may be repealed,*® a mere 
disregard of a by-law by the company’s officers is 
not sufficient to show its repeal.*" 

JVaiz^cr. As far as the company is concerned the 
provisions of its by-laws may be waived.*® 

j 

‘ § 108. Membership 

a. Who are members 

b. Eligibility to membership 

c. Termination of membership 

d. Rights and liabilities of members 

a. Who Are Members 

In general those insured In a mutual insurance com- 
pany constitute its membership. 

I Basically, the question as to who are the members 
of a mutual insurance company depends on the gov¬ 
erning statutes, as well as on the charter and by¬ 
laws of the company.*® The membership of such a 


06. Mo.—^Beazell v. Farmers’ Mut. 
Ins. Co. of Liivingrston County, 253 
S.W. 125, 214 Mo.App. 430. 

S.C.—Brandt v. Standard Mutual 
Life Ass’n, 19 S.E.2d 105, 199 S. 
C. 247. 

37- Mo.—^Beazell v. Farmers’ Mut. 
Ina Co. of Livingston County, 253 
S.W. 125, 214 Mo.App. 430. 

38. Enacting body 
Where by-laws of a mutual insur¬ 
ance company were adopted in the 
first instance by the wrong body, the 
subsequent ratification, of by-laws 
in proper form by the proper body 
is equivalent to the adoption of the 
by-laws by such body in the first in¬ 
stance.—Beazell v. Farmers’ Mut 
Ins. Co. of Livingston County, supra. 
Necessity of formal adoption 

By-laws enacted by the members, 
published and acted on by the direc¬ 
tors during the existence of the com¬ 
pany, may be binding, although not | 
formally adopted by the board of 
directors, in whom power to enact 
by-laws is imposed. 

Iowa.—Smith v. Sherman, 85 N.W. 
747, 113 Iowa 601. 

Xeb.—Dunn v. Physicians* Casualty 
Ass’n of America, 173 N.W. 669, 
103 Neb. 557. 

38. Mo.—Smoot v. Bankers Life 
Ass’n. 120 S.W. 719, ISS MoJVpp. 
438. 

Ta.—Pulaski & Giles Mut Ins. Co. 


V, Downs, 181 S.B. 361, 165 Va. 
106. 

40. Mass.—Traders* Mut. Fire Ins. 
Co. V. Stone. 9 Allen 483— Citizens’ 
Mut Fire Ins. Co. v. Sortwell, 8 
Allen 217. 

32 C.J. p 1022 note 19. 

41. N.H.—Phenix Mut Fire Ins. Co. 
V. Rouillard, 29 A.2d 134. 92 N.H. 
228. 

power of members 
Under statute permitting the mem¬ 
bers of a mutual insurance company 
to make their own by-laws, they 
have the inherent power to repeal, 
amend, or enact new by-laws, if they 
act substantially in accordance with 
the constitution, and do not other¬ 
wise violate the law,—Beazell v. 
Farmers’ Mut. Ins. Co. of Livingston 
County, 253 S.W. 125, 214 Mo.App. 
430. 

Piling and approval 
Contract by mutual insurance com¬ 
pany, shifting powers of agents, is 
by-law and, if new or amending ex¬ 
isting by-law. is illegal if not filed 
and approved as required by the 
governing statute.—State v. Conn, 
155 N.E. 138, 115 Ohio St. 607, 50 A. 
L.R. 473. 

42. Mich.—Cuttle v. Concordia Mut. 
Fire Ins. Co., 287 N.W. 401, 290 
Mich. 117. 

32 C.J. p 1022 note 24. 

43. Iowa.—^Montgomery County 
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Farmers’ Mut. Ins. Co. v. Milner. 
57 N.W. 612, 90 Iowa 685. 

32 C.J. p 1022 note 25. 

44. U.S.—^Robinson v. Mutual Re¬ 
serve Life Ins. Co., C.C.N.Y., 169 
P. 564. 

Tex.—^Heckler v. International Trav¬ 
elers’ Ass’n, Civ.App., 165 S.W. 44. 
46. Ark.—^Mutual Relief Ass’n v. 
Parker. 287 S.W. 199, 171 Ark. 
952. 

46. Iowa.—^Houdeck v. Merchants' & 
Bankers’ Ins. Co., 71 N.W. 354, 102 
Iowa 303. 

Mo.—Beazell v. Farmers* Mut. Ins. 
Co. of Livingston County, 253 S.W. 
125, 214 Mo.App. 430. 

47. Iowa.—^Houdeck v. Merchants* & 
Bankers’ Ins. Co., 71 N.W. 854. 

I 102 Iowa 303. 

I 48. Iowa.—^Kesler v. Farmers’ Mut. 
Fire & Lightning Ins. Ass’n. 141 
N.W. 954. 160 Iowa 874. 

32 C.J. P 1022 note 22. > 

49 . Me.—^Hurd v. Maine Mut. Fire 
Ins. Co.. 27 A.2d 918, 139 Me. 
103. 

Membership in mutual benefit insur¬ 
ance companies see infra S 1440. 
Deposit of premium note 

(1) Deposit of premium note is 
sometimes made essential to mem¬ 
bership.—Belleville Mut. Ins. Co. v. 
Van Winkle, 12 N.J.Bq. 333. 

(2) The contrary has also been 



§ 108 

company is usually composed of those who are in¬ 
sured in it,60 and the statutes and charters or by¬ 
laws of such companies frequently expressly so pro- 
vide.61 

The mere signing of an application for insurance 
does not make the applicant a member of the com¬ 
pany,62 but membership has been held to arise on 
the acceptance of the application,63 even before the 
policy is issued, under a statute providing that the 
persons insured shall be members.64 It has even 
been held that a person whose application for mem¬ 
bership and premium note have been presented to, 
and accepted by, the company is a member, not¬ 
withstanding the directors have not formally and 
officially accepted the application.66 It has also 
been held, however, that one does not become a 


44 C.J.S. 

member until he has received his policy or certifi- 
cate.66 

The policyholders are often spoken of as the mem¬ 
bers of a mutual company,67 this certainly being 
true if the policy so provides.68 It has been held, 
however, that one cannot be made a member or 
stockholder of a mutual insurance company without 
his consent, express or implied,62 and that one 
purchasing a policy in such a company is not by 
that act alone a member,®^ chargeable with notice 
of the mutual features of its charter.®! 

Companies on cash and assessment basis. It has 
been held that, if the company is authorized to do* 
business both on a cash and an assessment basis 
one who insures on a cash basis is not a member 
but simply an insured,6^ but persons insured have 
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held, notwithstanding such a charter 
reaulrement, on the ground that It 
Is Inconsistent with a statute pro¬ 
viding that a mutual company may 
accept cash, rather than a premium 
note, from an Insured.—^Raegener v. 
Willard, 60 N.T.S. 478, 44 App.Dlv. 
41. 

50. Gte.—Gtauston v. Keehn, 26 S.E.2d 
107, 110, 69 Ga.App. 500, citing 
Ck>xpii8 Juris, and transferred, see 
24 S.E.2d 675, 195 Ga. 569. 

Wls.—Duel V. State Farm Mut. Au¬ 
tomobile Ins. Co., 1 N.W.2d 887, 
240 Wls. 161, rehearing denied 2 
N.W.2d 871, 240 Wls. 161. 

32 C.J. p 1022 note 29. 

Trustees for employees 

The fact that policyholders In a 
mutual accident Insurance company 
are trustees for their employees, 
who may receive bodily Injury, does 
not affect their membership.— Wer- 
muth V. Mlnden Lumber Co., 57 So. 
170, 129 La. 912. 

51. Me.—Hurd v. Maine Mut. Fire 
Ins. Co.. 27 A.2d 918, 139 Me. 103. 

32 C.J. p 1023 note 30. 

52. Ky.—Bracken County Ins. Co. v. 
Murray. 179 S.W. 842, 166 Ky. 821. 

53. Me.—^Plnk v. Town Taxi Co., 21 
A.2d 656, 138 Me. 44—Greenlaw v. 
Aroostook County Patrons Mut. 
Fire Ins. Co., 106 A. 116, 117 Me. 
514. 

54 . Me.—Hurd v. Maine Mut. Fire 
Ins. Co., 27 A.2d 918, 139 Me. 103. 

Folloy mere evidence 

By-law and statute making all pol¬ 
icyholders members of mutual insur¬ 
er do not require that all members 
must be policyholders at time of de¬ 
struction of property by fire, since a 
policy of Insurance Is merely evi¬ 
dence of fact that the person to 
whom it has been Issued is insured, 
but one may be Insured In a mutual 
assessment fire Insurance company 
even before a policy is made out— 


Hurd V. Maine Mut Fire Ins. Co., 
supra. 

The test of membership under 
such a statute Is whether applicant 
was insured at the time, and not 
whether a policy has been Issued.— 
Hurd V. Maine Mut Fire Ins. Co., su¬ 
pra. 

65. Wls.—^Van Slyke v. Trempea¬ 
leau County Farmers' Mut. Fire 
Ins. Co., 5 N.W. 236, 48 Wls. 683. 
32 C.J. p 1023 note 37. 

68 - Wis.—Huber v. Martin, 106 N. 
W. 1031, 127 Wls. 412, 116 Am.S.R. 
1023, 3 L.R.A.,N.S., 663, 7 AnmCas. 
400. 

32 C.J. p 1023 note 33. 

57- U.S.—^Atlantic Life Ins. Co. v. 
Moncure, D.C.Va., 36 F,2d 360, af¬ 
firmed, • C.C.A., Moncure v. Atlantic 
Life Ins. Co., 44 F.2d 167, certio¬ 
rari denied 61 S.Ct 346, 283 U.S. 
823, 75 L.Ed. 1438—Washington 

County Fire Ins. Co., Washington, 
Pa. V. Driscoll, D.C.Pa.. 28 F.Supp. 
224, reversed on other grounds, 
C.C.A., Driscoll v. Washington 
County Fire Ins. Co. of Washing¬ 
ton, Pa., 110 F.2d 486, certiorari 
denied Washington County Fire 
Ins. Co., Washington, Pa. v. Dris¬ 
coll. 61 S.Ct 12, 311 U.S. 668, 85 
^ L.Ed. 421. 

Kan.—^Reser v. Southern Kansas 
Mut Ins. Co., 91 P.2d 25, 160 Kan. 
58. 

La.—Salomon v. Equitable Life As- 
sur. Soc. of U. S., 18 So.2d 509, 205 
La 941. 

Ohio.—^Keehn v. Hodge Drlve-It- 
Yourself, App., 63 N.E.2d 69. 

"A policyholder in a mutual In¬ 
surance a4ssociatlon stands in a two¬ 
fold relation towards the company. 
He Is a policy holder and he is a 
member."—^Petition of Charlton Bros. 
Transp. Co., 30 A.2d 638. 540, 181 Md. 
253—Condon v. Mutual Reserve Fund 
Life Ass'n, 42 A. 944, 947, 89 Md. 
99, 78 Am.S.R. 169, 44 L.R.A. 149. 
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On aooeptanoa of policy duly is¬ 
sued and delivered.—^Reser v. South¬ 
ern Kansas Mut. Ins. Co., 91 P.2d 25, 
150 Kan. 68. 

PoUcyholders as stockholders of 
mutual company. 

Mo.—Whitehead v. Farmers* Fire & 
Lightning Mut Ins. Co., 60 S.W.2d 
66 , 227 Mo.App. 891. 

Wls.—Huber v. Martin, 106 N.W. 
1031, 127 Wis. 412, 116 Am.S.R: 
1023, 8 L.R.A.,N.S., 668, 7 AnmCas. 
400. 

68 . Ky.—^Providence Mining Co. v. 

Hind, 227 S.W. 789, 190 Ky. 446. 
Me.—Hurd v. Maine Mut. Fire Ins. 

Co., 27 A. 918, 139 Me. 103. 

Ohio.—^Keehn v. Hodge Drive-It- 
Yourself, App., 63 N.E.2d 69. 

TTse of word ‘‘mutual” In policy 
Fact that an Insurance company 
was denominated •'mutual** in the 
Insurance policy does not signify 
that policyholders were members.— 
Pink V. A. A. A. Highway Express, 62 
S.Ct 241, 314 U.S. 201, 86 L.Ed. 152, 
137 A.L.R. 967, affirming 18 S.E.2d 
337, 191 Ga. 502, 137 A.L.R. 934, cer¬ 
tiorari granted 61 S.Ct 1096, 313 U. 
S. 655, 86 L.Ed. 1517, and rehear¬ 
ing denied 62 S.Ct 477, 314 U.S. 716, 
86 L.Ed. 570. 

59. Ga-—^Plnk v. A. A, A. Highway 
Express, 13 S.E.2d 337, 191 Ga. 
502, 137 A.L.R. 984, certiorari 

granted 61 S.Ct 1096, 313 U.S. 565, 
85 L.Ed. 1517, affirmed 62 S.Ct 241, 
314 U.S. 201. 86 L.Ed. 162, 137 A. 
L.R. 957, rehearing denied 62 S. 
CL 477, 814 XJ.S. 716, 86 L-Bd. StO. 
Tex.—^New York Life Ins. Co. v- 
Street Civ.App., 266 S.W. 397. 
6 (k Tex.—^New York Life Ins. Co. 
V. Street, supra. 

6 L Tex.—^New York Life Ins. Co. v. 

Street Civ.App., 266 S.W. 397. 

62. Minn.—In re Minneapolis Mut 
Fire Ins. - Co., 61 N.W. 921. 49 
Minn. 291. 

82 C.J. p 1023 note 89. 
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been held to be members as well when the premium 
is paid in cash as when a premium note is given.®® 

Heirs of insured. Under a charter providing that 
all persons effecting insurance, as well as their 
heirs, administrators, and assigns continuing to be 
insured, are members of the company, children of 
a member, who are devisees as well as heirs at law, 
and who continue to pay the assessments, are mem¬ 
bers.®^ 

Persons contributing to a guaranty fund to secure 
losses if the fund arising from premiums is not suf¬ 
ficient for that purpose are not, by reason of that 
fact, members of a mutual company.®® 

Persons not insured. Consistently vnth the prin¬ 
ciple of mutuality, no one can be a member of a 
mutual insurance company who has not insured in 
it,®® unless he is the assignee of a policy, who has 
been substituted to all the rights of the original in¬ 
sured, with the assent of the company.®^ Provi¬ 
sion in the policy for payment to another than in¬ 
sured as his interest may appear does not make such 
beneficiary a member,®® 

b. Eligibility to Membership 

Membership In mutual Insurance companies may be 
limited In accordance with applicable statutes and char¬ 
ter provisions. 

The membership of mutual companies is some¬ 


times limited by the peculiar provisions of their 
charters or of statutes providing for the incorpo¬ 
ration of such companies.®® Nonresidents may be 
excluded from membership,'^® and conditions of 
membership may be imposed excluding those not 
belonging to a particular class or description of per- 
sons."^^ 

A corporation may be insured in a mutual compa¬ 
ny, although its charter indicates that natural per¬ 
sons only may become members.^^ Where consid¬ 
ered ‘‘persons” within the meaning of the govern¬ 
ing statutes, a county board of education,”® or a 
school district,”^ may become a member of a mu¬ 
tual fire insurance company; but under other stat¬ 
utes a school district cannot become a member.^® 
In the absence of statutory or charter provision to 
the contrary, one mutual company may become a 
member of another by reinsuring its risk in such a 
company.*^® 

c. Termination of Membership 

In general, membership In a mutual Insurance com¬ 
pany ceases with the termination of the Insurance. 

In a mutual insurance company, ordinarily there 
is no fixed term of membership, a member remain¬ 
ing in good standing on payment of fees, assess¬ 
ments, and other charges.'*'^ Where every insured 
must be a member, membership ceases on expiration 
of the policy,*^® or on termination of the policy and 


63. N.T,—^Raeffener v. Willard, 60 
N.Y.S. 478, 44 App.Div, 41. 

32 C.J. p 1023 note 40. 

64. Payment of fees regxdred of 
new members is unnecessary.—^Kinne 
V. Farmers' Mut. Fire Ins. Go. of 
Hillsdale County. 217 N.W. 756, 341 
Mich. 637. 

65. Iowa.—^Anchor Mut. Fire Ins. 
Co., 62 N.W. 681, 94 Iowa 135. 

66 . Wis.—^Duel v. State Farm Mut. 
Automobile Ins. Co., 1 N.W.2d 887, 
240 Wis. 161, rehearing: denied 2 
N.W.2d 871, 240 Wis. 161. 

32 aj. p 1023 note 41. 

"In mutual Insurance companies 
membership must be accompanied 
by insurance.”—Wisconsin Town 
Mut Reinsurance Co. v. Calumet 
County Mut Fire Ins. Co., 271 N.W. 
51, 54, 224 Wis. 109. 

67. N.H.—Breeyear v. Rockingham 
Farmers' Mut. Fire Ins. Co., 52 A. 
860, 71 N.H. 445. 

32 C.J. p 1023 note 42. 

Wliat acts or facts oonstitnte such 
substitution in particular cases must 
be determined by the provisions of 
the company's charter or of its by¬ 
laws, or of the contract of insurance. 
—Davis V. Farmers' Mut. Fire Ins. 
Co., 45 S.B. 955, 134 N.a 60—32 CJ. 
p 1024 note 43. 


68 . Mich,—Brink v. State Mut Rod- 
ded Fire Ins. Co. of Michigan. 358 
N.W. 411, 270 Mich. 49. 

69. Ky.—^Dalzell v. Bourbon County 
Board of Education, 235 S.W. 360, 
193 Ky. 171. 

70. Ohio.—State v. Manufacturers' 
Mut Fire Ass’n, S3 N.E. 401, 50 
Ohio St. 145, 24 L.R.A. 252. 

71. Ohio.—^Holterhoft v. Mutual Ben. 
Life Ins. Co., 5 Ohio Dec., Re¬ 
print 141, 3 Am.L.Rec. 272. 

73. N.J.—French v. Millville, 5 A. 

1109, 67 N.J.Law 349. 

73 . Ky.—^Dalzell v. Bourbon County 
Board of Education, 235 S.W. 360, 
193 Ky. 171. 

Beaulrament as to directors immate¬ 
rial 

County board of education Is a 
"person” to the extent of having 
the right to become a member of a 
co-operative fire insurance company, 
notwithstanding provision of statute 
that directors, who must be individ¬ 
uals, shall be chosen* from among the 
members.—^Dalzell v. Bourbon Coun¬ 
ty Board of Education, supra. 
Effect of lien on. oouzity property 
Statutory provision, giving co-op¬ 
erative insurance company lien on 
the property of a member to secure 
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the payment of the legal assessments 
which may be made, does not pre¬ 
vent a county board of education 
from Insuring schoolhouses and 
school property in such a company, 
because such lien attaches to mon¬ 
eys of the county set apart by the 
fiscal court instead of the school 
property.—^Dalzell v. Bourbon Coun¬ 
ty Board of Education, supra. 

74. Cal.—Miller v. Johnson, 48 P. 
2d 956, 4 Cal.2d 265. 

75. Idaho.—School Dlst. No. 8, Twin 
Falls County, v. Twin Falls Coun¬ 
ty Mut. Fire Ins. Co., 164 P. 1174, 
30 Idaho 400. 

Tex.—Lewis v. Independent School 
Dist. of City of Austin, 161 S.W. 
2d 450, 139 Tex. 83. reversing. Civ. 
App., 147 S.W.2d 298. 

76. N.Y.—Skaneateles Paper Co. v. 
American Underwriters* Fire Ins. 
Co., 114 N.Y.S. 200, 61 Misc. 467. 

77. Mich.—Toy ex rel. Ketcham v. 
Lapeer Farmers Mut. Fire Ins. 
Ass'n. 297 N.W. 232, 297 Mich. 
174. 

78- Mo.—^Freedy v. Trimble-Compton 
Produce Co., 46 S.W.2d 822, 329 
Mo. 879, reversing, App., 32 S.W.2d 
147. 

EaUture to pay premiums 
The interests of a policyholder in 
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payment of liabilities incurred under the contract of 
insurance,*^® although it may continue during the 
entire term of the policy of insurance, notwith¬ 
standing the property insured has been destroyed 
before the term expires.^o Of course, where the 
condition or event on which the termination of the 
policy and of membership shall depend is declared 
in the charter, by-laws, or contract of insurance, 
such termination must abide the fulfillment of the 
condition or the happening of the event.81 

Alienation of inswred property. It has been held 
that alienation of the insured property by a mem¬ 
ber during the life of the policy does not terminate 
his membership membership has been held 

to cease on such alienation if the member has paid 
his full proportion of prior losses.®® 

Assignment of policy As discussed supra subdi¬ 
vision “a of this section, an assignee of a policy in 
a mutual company who has been substituted to all 
the rights of the assignor succeeds to his member¬ 
ship and it follows that, where a member assigns 
his policy in conformity with the provisions of the 
charter or by-laws of tJhe company, he ceases to be 
a member.®^ 

Death of insured. The contract of a member of 
a mutual fire insurance company and his right to 
indemnity in case of loss do not terminate on his 
death, but pass to his heirs or personal representa¬ 
tives, in the absence of a provision to the contrary 
in the charter or by-laws of the company or in the 
policy of insurance.®® 


Nonpayment of assessment, A mutual insurance 
company may suspend a member for nonpayment of 
an assessment,®® even though there is pending at 
the time of such nonpayment an unliquidated and 
disputed claim by such member under a former pol- 
icy.®7 However, it has also been held that a mem¬ 
ber cannot be suspended for failure to pay an as¬ 
sessment if at the time of such failure the com¬ 
pany was indebted to him on a loss in a sum in 
excess of the assessment.®® Avoidance or forfei¬ 
ture of a policy for nonpayment of assessment is 
discussed infra § 473 (5), 

Withdrawal by member. Unless restricted by 
the charter or by-laws or by the contract of insur¬ 
ance, a member may at his pleasure cease to in¬ 
sure and thus dissolve his membership,®® and by 
some articles a member may at any time resign.®® 
Compliance with the conditions prescribed by gov¬ 
erning statute is necessary, however, to effect a 
withdrawal from membership,®! and, until such 
compliance, insured remains a member entitled to 
the benefits of the insurance.®® Where, in con¬ 
formity with the charter or by-laws of the company 
or with the contract of insurance, a member sur¬ 
renders his policy and the company cancels it or 
agrees that it shall be canceled, the membership is 
thereby terminated.®® 

Termination of authority to do business. Mem¬ 
bership does not terminate on expiration of the 
company's’ certificate of authority to do business, 
where such expiration does not of itself constitute 
a forfeiture or dissolution of the company's status.®® 


the business and assets of the com¬ 
pany are not vested and uncondition¬ 
al, but are determinable on his fail¬ 
ure to pay premiums.—First Nat. 
Bank v. State Mut. Life Ins. Co., 187 
S.E. 63. 163 Ga. 718, 61 A-L.R. 1624. 
XCembership fees 

Where, under the govemingr stat¬ 
utes, insurance and membership are 
coterminous, only persons insured in 
the company beinsr members thereof, 
it was held that a mutual company 
may not exact a fee for membership 
apart from the insurance premium 
which entitles a member to privilefir- 
es which survive the lapse of the 
policy.—^Duel v. State Farm Mut 
Automobile Ins. Co., 1 N.W.2d 887, 
2'40 Wla 161, rehearing denied 2 N. 
W.2d 871, 240 Wls. 161. 

79 . Neb.—Commonwealth Mut Fire 
Ins. Co. V. Hayden, 88 N.WT. 922, 
60 Neb. 636, 88 Am.S.R. 646. 

32 C.J. p 1024 note 62. 

80. N.Y.—Bangs v. Skidmore, 21 N. 
Y. 136. 

81. Mich.—^Schroeder v. Farmers* 


Mut Fire Ins. Co., 49 N.W. 686, 87 
Mich. 310. 

82 C.J. p 1024 note 57. 

88 . Mass.—Cumings v. Sawyer, 117 
Mass. 80. 

83. Pa—Wilson v. Trumbull Mut 
Fire Ins. Co., 19 Pa 372—^Potts- 
grove Mut Live Stock Ass’n v. 
Mauger, SO PaDist. 175. 

84. U.S.—Mutual Assur. Soc. v, 
Watta D.C, 1 Wheat 279, 4 L.Ed. 
91. 

Mass.—Cumings v. Sawyer, 117 Mass. 
30. 

85. Ill.—^sammel v. Plnckneyvllle 
Mut Fire Ins. Co., 43 N.E. 616, 161 
Ill. 43, reversing 59 Ill.App. 532. 

86 . Wis.—TStutzman v. Cicero Mut. 
Fire Ins. Co., 136 N.W. 604. 150 
Wls. 264. 

87. Wis.—Stutsman v. Cicero Mut 
Fire Ins. Co., bupra 

88 . Mo.—^Freeman v. Farmers* Mut 
Fire & Lightning Ins. Co., 97 S.W. 
226, 121 Mo.App. 582. 

89. Ga—Carlton v. Southern Mut 
Ins. Co., 72 Ga 871. 
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9a N.Y.—Gray v. Daly, 67 N.Y.S. 
627, 40 App.Dlv. 41. 

91, Iowa—^Murchison v. Farmers' 
Mut Hail Ins. Ca, 215 N.W. 698. 
204 Iowa 628. 

98. Iowa—^Murchison v. Farmers’ 
Mut Hall Ina Co., supra 

93. Mich.—Ionia, B. & R Farmers* 
Mut F. Ins. Co. V. Otto, 66 N.W. 
88 , 96 Mich. 568, rehearing denied 
66 N.W. 766, 97 Mich. 622. 

82 C.J. p 1024 note 66. 

Cancellation by insured see infra SS 
454-460. 

9A Payments by member 

Payment of membership fees, as¬ 
sessments, and other charges does 
not effect a new contract each year, 
so as to render such a contract, cuad 
the membership which goes with the 
contract, void, when such payments 
are made after expiration of the 
company's certificate of. authority to 
do business.—^Toy ex rel. Hetcham v. 
Lapeer Farmers Mut. Fire Ins. Ass'n, 
297 N.W. 232, 297'Mich. 174. 
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d. Bights and Liabilities of Members 

The rights and liabilities of a member of a mutual 
Insurance company are delineated by the terms of the 
contract between them. 

Each member of a mutual insurance company is at 
the same time insurer and insured.®^ In one aspect 
he is a mere holder of a policy containing a con¬ 
tract of indemnity, with a specific and limited fund 
out of which ^that indemnity is to be made good.®® 
In another aspect he is a member of the company, 
made so by the very nature of the contract,®^ his 
rights and liabilities as such being determined by 
the contract, together with the statutes relating to 
such a company, and the charter and by-laws there¬ 
of.®® The liability of the member exists only under 
his contract for membership, so that only those ob¬ 
ligations which attach during his membership may. 
enforced against him.®® 

Although it has been said that the relationship 
between a mutual insurance company and its policy¬ 


holders is essentially that of debtor and creditor,^ 
it has also been held that the relationship of a 
member to the corporation is analogous to that of 
a stockholder in a stock company,2 the right of 
members to maintain actions against the company 
with reference to corporate affairs being analo¬ 
gous to the right of stockholders.® 

Assets of company. The assets in a mutual com¬ 
pany belong to the members, as in a stock company 
they belong to the stockholders, the members be¬ 
ing interested therein in proportion to their several 
contributions.^ The interest of a member of a 
mutual company without capital stock, however, is 
not such a property right as can be sold.® 

Management end control. Membership in a mu¬ 
tual insurance company usually carries with it a 
voice in the management.® It is the right of ev¬ 
ery member of the company to attend the meetings 
of its members^ and to vote at the elections of di- 


^ Me.—Pink v. Town Taxi Co., 
21 A.2d 656, 188 Me. 44. 

32 C.J. p 1024 note 63. 

‘‘Members sustain a dual relation¬ 
ship toward each other. They are 
both insurers and insured. They 
contribute to the payment of losses 
and are entitled proportionately to 
the profits.”—Gaston v. Keehn, 26 S. 
K3d 107, 111, 69 Ga.App. 500, trans¬ 
ferred, see 24 S.R2d 675, 195 Ga. 
659. 

90. Ga.—Gaston v. Keehn, supra. 
Me.—Pink v. Town Taxi Co., 21 A. 

2d 656, 188 Me. 44. 

N.Y.—Beha v. Weinstock. 160 N.E. 
17, 247 N.T. 221, reversingf 224 
N.Y.S. 754, 221 App.Div. 822, which 
affirmed 221 N.Y.S. 500, 129 Misc. 
221, and reargrument denied 161 
N.E. 191. 247 N.Y. 584. 

Ohio.—^Keehn v. Hodge Drive-It- 
Youraelf, App., 53 N.E.2d 69. 

32 C.J. p 1024 note 68—87 C.J. p 367 
note 26. 

Folioyholdsxs 

Kan.—^Hosmer v. Mutual Reser%'e 
Ins. Co., 82 P.2d 505, 139 Kan. 472. 

97. Qa.—Gaston v. Keehn, 26 S.E. 
2d 107, 69 Ga.App. 500, transferred, 
see 24 S.E.2d 675, 195 Ga. 559. 

HI.—^Integrity Mut. Ins. Co. v. Boys. 

127 N.E. 748, 293 Ill. 307. 

82 C.J. p 1024 note 68. 

88. Iowa.—Wall v. Bankers’ Life Co. 
of Des Moines, 228 N.W. 267. 208 
Iowa 1053, appeal dismissed 51 3- 
Ct. 104, 282 U.S. 808, 73 Ij.Ed. 725. 
Me.—Pink v. Town Taxi Co., 21 A. 2d 
656, 138 Me. 44. 

N.T.—Beha v. Weinstock. 160 N.E. 
17, 247 N.Y. 221, reversing 224 
N.Y.S. 754, 221 App.Div. 822, which 
affirmed 221 N.Y.S. 500, 129 Misc. 

44 C ^.8.-42 


221, and reargument denied 161 N. 

E. 191. 247 N.T. 584. 

32 C.J. p 1024 note 63. 

“Whatever rights a member of a 
mutual insurance company has are 
delineated by the terms of the con¬ 
tract and come from it alone.”—^An¬ 
drews V. Equitable Life Assur. Soc. 
of U. S., C.C.A.I11.. 124 F.2d 785, 789, 
certiorari denied 62 S.Ct. 1270, 316 
U.S. 6S2, 86 L.Ed. 1755. 


2. Okl.—Oklahoma Benefit Life 
Ass’n V. Bird, 135 P.2d 994. 192 
Okl. 309. 

32 C.J. p 1025 note 64. 

3. N.T.—Swan v. Mut Reser\"e 
Fund Life Ass’n, 49 N.E. 258. 155 
N.T. 9—Matter of Empire State 
Supreme Lodge D. H.. 103 N.Y.S. 
465, 58 Misc. 344, affirmed 103 
N.Y.S. 1124, 118 App.Div. 616. 

Right of stockholders see supra 9 


Coastmotion of eertilicate 
A certificate of membership in a 
mutual company is a contract for in¬ 
surance and in most respects should 
be construed in the same manner as 
an ordinary insurance policy.—; 
Schmidt V. German Mut. Ins. Co., | 
30 N.E. 939, 4 Ind.App. 340—26 C. | 

J. p 72 note 14. j 

Beiationship to ooxnpany as one of! 
contract—^Keehn v. Hodge Drive-It-, 
Yourself, Ohio App., 53 N.E.2d 69. 
suability as partners | 

A mutual insurance company is | 

not a partnership so as to render its | 
members liable as partners for the j 
debts of the company, the contract 
determining liability for such debts. 
—Lewis V. Independent School Diet 
of City of Austin, Civ.App., 147 S. j 
W.2d 298, reversed on other grounds » 
161 S.W.2d 450, 139 Tex. 83—32 C. 
J. p 1025 note 66. 

Bight to inspect records 
N.T.—Clilford V. Metropolitan Life 
Ins. Co., 34 N.Y.S,2d 693, 264 App. 
Div. 168. 

99. Ky.—Darnell v. Equity L. Ins. 

Co.. 200 S.W. 967, 179 Ky. 465. 

N.Y.—Raegener v. Willard. 60 N.Y.S. 

478, 44 App.Div. 41. 

1. N.Y.—Clifford v. Metropolitan 
• Life Ins. Co.. 34 N.T.S.2d 693. 264 
App.Div. 168. 


97. 

Preventing violation of statute 
Single policyholder in feurmers’ mu¬ 
tual fire and lightning insurance 
company was entitled to maintain 
action to prevent its doing business 
outside of county of organization 
contrary to statute.—^Whitehead v. 
Farmers’ Fire & Lightning Mut. Ins. 
Co., 60 S.W.2d 65, 227 Mo.App. 891. 

4. Wis.—Huber v. Martin. 105 N.W. 
1031, 127 Wis. 412, 115 Am.S.R. 
1023, 3 L.R.A.,N.S., 653, 7 Ann.Cas. 
400, rehearing denied 105 N.W. 
1135, 127 Wis. 412. 115 Am.S.R. 
1028. 3 L.R.A„N.S., 653, 7 AnmCas. 
400. 

32 C.J. p 1049 note 70. 

5. Oontraot without consldesatiou 
Contract to sell shareholder’s in¬ 
terest in mutual Insurance associa¬ 
tion without capital stock was held 
without consideration and unenforce¬ 
able, since there was no interest sub¬ 
ject to sale.—Reed v. Catlett, 6S S.W. 
2d 734, 228 Mo.App. 109. 

6. Ind.—Schmidt v. German Mut. 
Ins. Co.. 30 N.E. 939, 4 Ind.App. 
340. 

N.Y.—Clilford V. Metropolitan Life 
Ins. Co.. 34 N.Y.S.2d 693, 264 App. 
Div. 168. 

7. N.Y.—^Matter of Empire State Su¬ 
preme Lodge D. H., 103 N.Y.S. 465. 


6S7 



§ 108 


INSURANCE 


4A C.J.S. 


rectors.® He is entitled to notice of the meet¬ 
ings,® and under some statutes he may vote by 
proxy.i® 

A member impliedly consents that the company 
shall be represented by such officers and agents as 
shall be duly elected, and that they shall possess the 
powers and perform the duties ordinarily possessed 
and performed by such officers and agents, and he 
cannot question their acts done within the scope 
of their authority,^! and he cannot set up, as against 
the company, illegal acts of the company itself, as 
he is a party to such illegal acts by reason of his 
membership.!® 

Deferred dividend policyholders, discussed infra 
§ 114 b, have been held not entitled to participate 
in the management of a mutual life insurance com¬ 
pany.!® 

Members of umncorporated companies. In what 
has been said as to the rights and liabilities of mem¬ 
bers of mutual companies, reference has been had 
to incorporated companies, as such companies are al¬ 
most universally incorporated. If unincorporated, 
the rights and liabilities of the members of a mu¬ 
tual company are governed by the general law of 
partnership as applied to voluntary associations.!^ 


Derivative actions. The members or policyhold¬ 
ers of a mutual insurance company may maintain 
a derivative action in favor of themselves and oth¬ 
ers similarly situated for wrongs or breaches of duty 
to the company or its members, if no action to cor¬ 
rect or remedy such wrongs be brought by the com¬ 
pany or the appropriate state officers.!® To main¬ 
tain such an action the policyholder must show that 
he has exhausted all other available remedies,!* 
and the cause must be so meritorious in its nature 
that failure of directors to prosecute it is tanta¬ 
mount to a breach of duty.!*^ 

§ 109. Officers and Directors 

a. Eligibility, election, and removal 

b. Powers 

c. Duties and liabilities 

a. Eligibility, Election, and Bemoval 

The eligibility, election, and removal of offlcera and 
directors of a mutual Insurance company are matters 
usually regulated by the charter and by-laws of the com¬ 
pany and by the statutes providing for the organization 
of such companies. 

The charters of mutual companies and statutes 
providing for their organization usually provide that 


58 Mlsc. 844, affirmed 103 N.T.S. 
1124, 118 App.Dlv. 616. 

8. U.S.—^Atlantic Life Ins. Co. v. 

Moncure, D.C.ya., 85 F.2d 360, 
affirmed, C.C.A., Moncure v. Atlan¬ 
tic Life Ins. Co., 44 F.2d 167, cer¬ 
tiorari denied 51 S.Ct. 346, 283 
U.S. 828, 75 L.Fd. 1488. i 

N-T.—Clifford V. Metropolitan Life 
Ins. Co.. 34 K’.Y.S.2d 693, 264 App. 
Dlv. 168. 

32 C.J. p 1025 note 71. 
lB[eEiiLl>or in default 

Where by-laws reaulred member to 
be given second notice by mail of 
delinquency In assessment, member 
In default was entitled to vote, where 
it did not appear that the second 
notice had been given.—State v. 
Miller, 179 N.W. 815. 173 Wis. 412, 
reheard 181 N.W. 746, 178 Wis. 412. 

9. Minn.—Dwlnnell v. Felt, 95 N.W. 
579, 90 Minn. 9. 

N.T.—^Matter of Empire State Su¬ 
preme Lodge 1). H., 103 N.T.S. 465, 
68 Mlsc. 344, affirmed 103 N.Y.S. 
1124, 118 APP.D1V. 616. 

10. Iowa.—State v. Meredith, 167 N. 
W. 626, 183 Iowa 783. 

82 ax p 1026 note 78. 

Officer as proxy 

Officer may act as proxy In ab¬ 
sence of statutory restrictions.— 
State V. Meredith, supra. 

TsUdity of proxy 

(1) Statutory prerequisites is the 


use of proxies must be satisfied.— 
State V. Meredith, supra. 

(2) A proxy of a member of In¬ 
surance association will be consid¬ 
ered “voluntarily given,” as required 
by statute, although In response to 
communication signed by president, 
announcing meeting, stating *We 
would like . . . you . . . rep¬ 
resented . . . will you . . . 
sign . . . attached proxy and 
mall to us?”—State v. Meredith, su¬ 
pra.. 

(3) Under some statutes improper 
solicitation of a proxy does not ren¬ 
der it invalid. If voluntarily given. 
—State V. Meredith, supra. 

IL Pa.—^People's Mut. Fire Ins. Co. 

V. Groff, 26 A. 63, 154 Pa. 200. 

32 C.X p 1025 note 68. 

18. N.J.—^Trenton Mut. Life & Fire 
Ins. Co. V. McKelway, 12 N.XEq. 
183. 

82 C.X p 1025 note 69. 

13. U.S.—^Fuller v. Knapp, C.C.N.Y., 
24 F. 100. 

14, Tex.—Sergeant v. Goldsmith 
Dry Goods Co., Civ.App., 169 S.W. 
1036. 

82 C.X p 1026 note 74. 

16. Neb.—Clark v. Lincoln Liberty 
Life Ina Co., 296 N.W. 449, 189 
Neb. 65—Whaley v. Matthews, 280 
N.W. 169. 184 Neb. 875. 

N.Y.—Clifford V. Metropolitan Life 
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Ina Co.. 34 N.Y.S.2d 698, 264 App. 

Dlv. 168. 

misappropzlailon or misapplioatloa of 
funds 

(1) In general.—^Pathfinder Life 
Ins. Co. V. Livingston, 299 N.W. 687, 
140 Neb. 354. 

(2) Minority member may sue on 
belialf of himself and all others sim¬ 
ilarly situated for a misapplication 
of the surplus of the company.— 
Clark V. Lincoln Liberty Life Ins. 
Co., 296 N.W. 449, 189 Neb. 66— 
Whaley v. Matthews. 280 N.W. 169, 
134 Neb. 875—Foltls v. Globe Life 
Ins. Co., 228 N.W. 797, 117 Neb. 723. 

10 N.Y.— Clifford V. Metropolitan 

Life Ins. Co.. 84 N.Y.S.2d 693, 264 

App.Div. 168. 

17. N.Y.—Clifford v. Metropolitan 

Life Ins. Co., supra. 

Extent of failure 

(1) In such a suit It was Incum¬ 
bent on plaintiffs to show not mere¬ 
ly that the directors had not pros¬ 
ecuted the suit In equity for an In¬ 
junction of the type plaintiffs sought, 
but to show that it had not taken 
any other appropriate action.—Clif¬ 
ford V. Metropolitan Life Ina Co., 
supra. 

(2) Where the complaint falls to 
disclose anything more than a mat¬ 
ter within the exercise of the busi¬ 
ness Judgment of the directors, the 
action does not lia—Clifford v. Met¬ 
ropolitan Life Ins. Co., supra. 
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the directors shall be members of the company,^® 
although this is not always required.^® By some 
charters no one is eligible to be an officer unless 
he resides at the place of the company’s home of¬ 
fice.®® Under a statutory provision that trustees or 
directors cannot at the same time be officers of the 
association receiving a salary, trustees are not dis¬ 
qualified because they acted as agents in effecting in¬ 
surance.®! Frequently the president of the company 
is ex officio a member of the board of directors.®® 

Election, The election of officers and directors 
must be conducted in accordance with the governing 
statutes and the charter and by-laws of the compa¬ 
ny.®® If no hour is fixed in the statutes, charter, or 
by-laws specifying the day on which an election is 
to* be held, the directors may fix any reasonable 
hour.®4 It has been held that the election of offi¬ 
cers may be reviewed by the courts,®® and, if set 
aside, a new election may be ordered.®® 


Fidelity bonds. Officers and agents of a mutual 
insurance company are sometimes required to exe¬ 
cute bonds conditioned on the faithful performance 
of their duties, as a prerequisite to holding office 
or acting as officers or agents.®^ Statutory pre¬ 
requisites with respect to such a bond must be sat¬ 
isfied,®® and, in construing a bond furnished under 
such a statute, whatever is included therein not re¬ 
quired by the statute must be read out, and what¬ 
ever is required but not expressed must be read 
into it.2® 

Reasonable compensation may be paid to the of¬ 
ficers of a mutual insurance company.®® 

Removal. By the laws of some societies, an offi¬ 
cer is removable for cause in a manner prescrib¬ 
ed;®! but where the proceedings for removal are 
void, resort may be had to the courts iinthout first 
resorting to the remedies by appeal wdthin the or¬ 
ganization.®® 


1& Iowa.—^Beiry v. Anchor Mut 
Fire Ins. Co., 62 N.W. 681. S4 
Iowa 135, 

32 C.J. p 1025 note 75. 

19. N.T.—^Matter of Mutual Life 
Ins. Co. of New York. 133 N.T.S. 
326. 73 Mlsc. 536. 

aa Wls.—State V. Miller, 179 N.W. 
815, 173 Wis. 412, reheard 181 N. 
W. 746. 173 Wis. 412. • 

sa. Pa.—Commonwealth v. McBride, 
4 Legr.Gaz. 338. 

as. Neb.—^Kingr v. Physicians’ Cas¬ 
ualty Ass’n, 150 N.W. 1010, 97 Neb. 
637. 

32 C.J. p 1025 note 79. 

as. U.S.—Atlantic Life Ins. Co. v. 
Moncure, D.C.Va., 35 F.2d 360, af¬ 
firmed. C.C.A., Moncure v. Atlantic 
Life Ins. Co.. 44 F.2d 167, certio¬ 
rari denied 51 S.Ct. 346, 283 U.S. 
823, 75 L.Ed. 1438. 

Cuunlatlve votiAg* by corporators 
Pa.—Commonwealth v. Acker, 162 A. 
159, 308 Pa. 29. 

ZUesral attempt to amexid charter 
by reducing number of insurance 
company’s directors without neces¬ 
sary majority of policyholders was 
held not to affect title to office of 
six directors elected.—State ex rel. 
Palfrey v. ^Slmms. La.App., 152 So. 
396. reheariniT 150 So. 428. 

Notice of meetliig' 

Charter requiring: fifteen days’ 
written notice of election, published 
in daily or weekly newspaper of city, 
was Intended to require a publication 
in daily or weekly newspaper at 
least fifteen days before election, not 
publication for fifteen days in daily 
newspaper.—State ex rel. Palfrey v. 
Simms, supra. 

Blirhts of candidates 

(1) Candidates for directorships 
in industrial insurance company were 


entitled to examine books of com¬ 
pany to obtain names and addresses 
of policyholders for purpose of se¬ 
curing: proxies.—State ex rel. Palfrey 
V. Simms, supra. 

(2) WTiere candidates for director¬ 
ships in industrial insurance compa¬ 
ny were unsuccessful because they | 
failed to ascertain hour of election j 
meeting:, fact that in beginning: they 
were obstructed in attempting to ob¬ 
tain names of policyholders for pur¬ 
pose of obtaining proxies did not 
render election illegal, since it w’as 
not cause of candidates' defeat.— i 
State ex rel. Palfrey v. Simms, su-1 
pra. j 

94. La.—State ex rel. Palfrey v. 
Simms, supra. 

Nina A. XL held a reasonable hour. 
—State ex rel. Palfrey v. Simms, su¬ 
pra. 

25. N.T.—Matter of Empire State 
Supreme Lodge D. H., 103 N.T.S. 
465. 53 Misc, 344, affirmed 103 N. 
T.S. 1124, 118 App.Div. 616. 

26. N.T.—In re Mutual Fire Ins. 
Co., 58 N.B. 29. 164 N.T. 10. 

32 C.J. p 1025 note 81. 

27. Iowa.—Sherman v. Harbin. 100 
N.W. 629. 125 Iowa 174. 

Construction 

Where the bond of the president 
of a mutual life association, given 
as required by statute, was condi¬ 
tioned that the president should ren¬ 
der a true account of his office, 
promptly pay over all moneys and 
account for all balances in his hands 
at the termination of his office, 
should exercise reasonable diligence 
in the preservation and disposal of 
all moneys, books, papers, securities, 
and other property, etc., pertaining 
to his office, and that, if he should 
faithfully and impartially '’discharge 
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all other duties'* required by virtue 
of his office, the bond should be void, 
the clause requiring him faithfully 
to discharge all other duties of his 
office was not limited to the preced¬ 
ing requirements, but covered duties 
devoU-ing on such president not pre¬ 
viously enumerated.—Sherman 
Harbin, supra. 

Default of another 
W’^here the president of a mutual 
life association had no knowledge 
of the error of its bonded cashier in 
erroneously crediting money received 
to an improper fund, he was not lia¬ 
ble on his fidelity bond for the de¬ 
linquency of such cashier.—Sherman 
V. Harbin, supra. 

28. Tex.—Board of Insurance 
Com’rs of Texas v. Allied Under¬ 
writers, CIv.App., 180 S.W.2d 990. 

29. Tex.—^Board of Insurance 
Com'rs of Texas v. Allied Under¬ 
writers, supra. 

39. Ohio.—State v. Conn, 157 N.EL 
563, 117 Ohio St. 190, error dis¬ 
missed State of Ohio ex rel. Na¬ 
tional Mut. Ins. Co. v, Safford, 48 
S.Ct. 302, 276 U.S. 596, 72 L.Ed. 
722—State v. Conn, 155 N.B. 138, 
115 Ohio St. 607, 50 A.L.R. 473. 
Recovery of excess over reasonable 
compensation by state insurance 
officers see supra $57. 

Refusal of renewal license because 
of improper practice see supra § 
69. 

Power of officers and directors to 
fix compensation see infra subdi¬ 
vision b of this section. 

31. Wis.—State v. Gegenseitige Un- 

terstuetzungns Gesellschaft Ger^ 

mania, 129 N.W. 630, 144 Wis. 516. 

32. Wls.—State v. Gegenseitige Un- 
terstuetzungs Gesellschaft Ger¬ 
mania^ supra. 
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b. Powers 

As a general rule, the powers of officers are fixed 
by statute or by the articles and by-laws of the com¬ 
pany. 

In general the powers of officers of a mutual 
insurance company are as fixed by statute or by the 
articles and by-laws of the company,^3 and they can 
exercise no powers except those expressly or impli¬ 
edly conferred.34 Ordinarily, they have the same 
general powers in conducting the company’s insur¬ 
ance business as have the corresponding officers in 
stock companies,although it has been held that 
their powers are more limited than those of stock 
company officers.^® Where the power to perform 
specified acts is conferred by the charter of the 
company on particular officers, such power is by 
clear implication denied to others.®^ 

Officers have no power to sell any interest in 
the company.®® Any agreement of the officers tend¬ 
ing to interfere with the free exercise of their dis¬ 
cretion in performing their duties to the members 
is illegal.®® The officers of the company have no 
power to release the maker of a premium or guar¬ 
anty note from his liability;^® and an agreement by 
the president, on receiving a premium note, that it 
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shall be given up at maturity is not binding on the 
company.^i 

Power to borrow money in behalf of the com¬ 
pany is ordinarily conferred on its directors or des¬ 
ignated officers.^® The president of a mutual com¬ 
pany is usually the proper officer to indorse negotia¬ 
ble securities payable to the company and to trans¬ 
act its business.^® He may also defend a suit 
brought against it.^^ The president has no power 
to make agency contracts of an extraordinary na¬ 
ture and of a character that would involve the com¬ 
pany in large payments as compensation extending 
over long periods of time and beyond the continu¬ 
ance of the agency.^® 

Directors, The active management of the affairs 
of the company is ordinarily vested in a board of 
directors;^® and the presumption is, in the absence 
of evidence to the contrary, that a by-law or reso¬ 
lution giving authority to the directors was lawfully 
adopted.^*^ However, their powers are limited by 
the statutes regulating the business of the compa¬ 
ny, 4® as well as by the charter and by-laws of the 
company,^® and they cannot be delegated, in the ab¬ 
sence of authority for such delegation.®® If the 
managers or directors of the company exceed the 
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33. Iowa.—^Maaadam v. Jefferson 
County Fsirmers' Mut Ina Ass*nt 
268 N-.W. 491, 222 Iowa 162. 

82 C.J. p 1025 note 84. 

Power and duty to make assess¬ 
ments generally see infra S 368. 

Power and duty to make assessments 
on rehabilitation. Insolvency, or 
dissolution of company see infra 
S 131. 

Powers of officers and directors of 
mutual benefit Insurance compa¬ 
nies see infra § 1439. 

34b 17. S.—^Rennie v. Mutual Life Ins. 
Co;, Mass., 176 F. 202, 99 C.C.A. 
556. 

Tenn.—Knapp v. Supreme Comman- 
dery U. O. G. C. W., 118 S.W. 890, 
121 Tenn. 212. 

35. Ky.—^Kentucky Growers' Ins. Co. 
V. Iiogan, 149 S.W. 922, 149 Ky. 
463. 

N.Y.—^Pratt v. Bwellinghouse Mut. 
Fire Ins. Co., 29 N.E. 117, ISO N. 
T. 206. 

82 C.J. p 1020 note 87. 

Powers of officers of stock compa¬ 
nies see supra S 99. 

3a N.D.—^Lamb v. Merchants' Nat. 
Mut. Fire Ins. Co., 119 N.W. 1048, 
18 N.D. 268. 

37.' Iowa:—^Maasdam v. Jefferson 
- County Farmers' Mut. Ins. Ass'n, 
268 N.W. 491, 222 Iowa 162—^Farm¬ 
ers' Milling Co. V. Mill Owners* 
Mut. Fire Ins. Co., 103 N.W. 207, 
127 Iowa 814. 


3a Wls.—Sauerhering v. Rueping, 
119 N.W. 184, 137 Wls. 407. 

39. Wls.—Sauerhering ▼. Rueping, 
supra. 

Bemoval of office 

An agreement by officers to se¬ 
cure the resignation of directors In 
order to enable another to manipu¬ 
late and control the company and to 
secure the removal of the company's 
principal office is Invalid.—Sauerher¬ 
ing V. Reuplng. supra. 

40. Me.—^Maine Mut. Mar. Ins. Co. 
V. Pickering, 66 Me. 180. 

32 C.J. p 1026 note 95. 

41. N.Y,—Brouwer v. Appleby, 3 N. 
T.Super. 168. 

4a R.I.—Tobey v. Russell, 9 R.I. 
58. 

32 C.J. p 1026 note 94. 

4a N.T.—Caryl v. McBlrath, 5 N.T. 
Super. 176. 

44b Ga.—Planters* & Peoples* Mut. 
Fire Ass'n v. De Loach, 89 S.E. 
466, 113 Ga. 802. 

4a U.S.—^Rennie v. Mutual Life Ins. 
Co.. Masa, 176 F. 202. 99 C.C.A. 
666 . 

N.T.—Caldwell v. Mutual Reserve 
Fund Life Ass'n, 66 N.T.S. 826, 
53 App.Div. 245. 

4a Iowa.—Wall v. Bankers' Life Co. 
of Les Moines, 223 N.W. 257, 208 
Iowa 1053, appeal dismissed 51 
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act. 104, 282 U.S. 808 , 75 L.Ed. 
725. 

82 C.J. p 1026 note 1. 

47. Mass.—Citizens' Mut. Fire Ina 
Co. V. Stortwell, 8 Allen 217. 

4a Iowa—Sherman v. Harbin, 100 
N.W. 629, 126 Iowa 174. 

32 C.J. p 1026 note 3. 

Flzliig oonipe]isatiO]i. of offioaxs 

(1) Where statute provides that 
reasonable compensation may be paid 
to officers of the company, the pow¬ 
er of directors to fix the salaries of 
the officers Is limited thereby.—State 
V. Conn, 166 NB. 188, 115 Ohio St. 
607, 60 A.L.R. 47a 

(2) The trustees of a mutual com¬ 
pany do not have authority to en¬ 
ter into a contract with the retiring 
president to pay a certain sum to him 
annually during his life in recogni¬ 
tion of past services and of his fu¬ 
ture usefulness to the company.— 
Beers v. New York Life Ina Co., 20 
N.T.S. 788. 66 Hun 76. 

49. Iowa.—^Maasdam v. Jefferson 
County Farmers* Mut. Ins. Ass'n, 
268 N.W. 491, 222 Iowa 162. 

60b Iowa.—^Maasdam v. Jefferson 
County Farmers' Mut. Ins. Ass'n, 
supra. 

N.T.—^Farmers' Loan & Trust Co. v. 
Aberle, 41 N.T.S. 638, 18 Misc. 267. 
modified on other grounds 46 N.T. 
S. 10,-19 App.Dlv. 79. 
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powers conferred by the charter, equit}- will re¬ 
strain them at the suit of those interested.^! Al¬ 
though a by-law of a cooperative insurance associ¬ 
ation provides that the decision of the directors shall 
be final, insured may resort to the courts.52 The 
court, however, may not interfere with the discre¬ 
tionary acts of the directors performed in good faith 
within the powers conferred on them.53 The direc¬ 
tors have no power to transfer its franchises, prop¬ 
erty, and control to another association, the consid¬ 
eration to go to such of its members as dissolve 
their connection with it and become members of the 
other.54 Directors are sometimes given power to 
adopt by-laws,56 and they may do this without no¬ 
tice to the members.66 In determining their power 
to contract, the general object of incorporation and 
the character of the business may be considered.®^ 
The directors may have power to compromise a suit 
for assessment by canceling the policj' and surren¬ 
dering the premium note.®® 

Dealings with company. When acting openly and 
in good faith, with no purpose to obtain gain or 
advantage to themselves, the officers or directors 
of a mutual insurance company may, in the absence 
of a prohibitory statute,®^ lend or advance money 


to, or in behalf of, the company, and obtain reim¬ 
bursement there for, although the courts will close¬ 
ly scrutinize the transaction to determine whether 
or not it was fair and just, and free of fraud.®^ 
By statute in some jurisdictions loans by the com¬ 
pany to its officers or directors are prohibited.®^ 

In the absence of power given in the charter or 
by-laws, the officers cannot fix their own compen¬ 
sation,®® and an officer cannot by his sole action in¬ 
sure himself in the company.®^ 

c. Duties and Liabilities 

The officers and directors of a mutual Insurance com. 
pany may be held liable to the company or its members 
for negligence or willful wrong in the management of 
the company. 

The officers and directors of a mutual insurance 
company stand in a fiduciary relation to the compa¬ 
ny and its members,®® and occupy a position of 
trust.®® Officers and agents owe reasonable pro¬ 
tection to the rights of the members,®" and they 
may render themselves liable to the company or its 
members for gross neglect of duty or for willful 
wrong in the management of the company and its 
business.®® Thus they are liable to the company or 


51. Ga.—Carlton v. Southern Mut. 
Ins. Co.,. 72 Ga. 871. 

52. Iowa.—Downing v. Farmers* 
Mut. Fire Ins. Co., 138 N.W. 917, 
158 Iowa 1. 

53. Iowa.—^Wall v. Bankers* Life 
Co. of Des Moines, 223 N.W. 257. 
208 Iowa 1053, appeal dismissed 51 
S.Ct 104, 282 U.S. 808, 75 L.£d. 
725. 

Allocation of manairnlal costs 
Allocation of managerial costs be¬ 
tween assessment members and legal 
reserve members was matter of man¬ 
agerial discretion, with which court 
could not interfere.—^Wall v. Bank¬ 
ers* Life Co. of Des Moines, supra. 
Vse of partiLciilar funds 

(1) In suit by assessment mem¬ 
bers, court could not Interfere with 
good faith managerial discretion in 
handling insurance company's in¬ 
vestment expense charge.—^Wall v. 
Bankers* Life Co. of Des Moines, su¬ 
pra. 

(2) Equity court cannot Interfere 
because insurance company, after 
change from assessment to legal re¬ 
serve company, used contingent fund 
from assessments for expenses, 
where It later used larger amount 
received from legal reserve premi¬ 
ums for benefit of all membera— 
Wall V. Bankers* Life Co. of Des 
Moines, supra. 

54. Pa.—Temperance Mut. Ben. 
Ass*n V. Home Friendly Soa, 40 A. 
1100, 187 Pa. 38. 


55- Iowa.—^Houdeck v. Merchants* & 
Bankers* Ins. Co., 71 N.W. 354, 102 
Iowa 303. 

53. Iowa.—Farmers* Mut Hail Ins. 
Ass*n V. Slatterj', 8S N.W. 949, 115 
Iowa 410. 

57- N.T.—Caldwell v. Mutual Re¬ 
serve Fund Life Ass'n, 65 N.T.S. 
826. 53 App.Div. 245. 

5^ Ohio.—Wadsworth v. Davis, IS 
Ohio St 123. I 

59. Ind.—^Welliver v. Coate, 114 N. j 
E. 775, 65 Ind.App. 195. | 

Payable only out of snrplns | 

Under some statutes money ad-! 
vanced by an officer to the company i 
may be repaid only out of the com¬ 
pany's surplus.—^Hosmer t. Mutual 
Reserve Ins. Co., 32 P.2d 505, 139 
Kan. 472. 

Betentios. of benefits by company 
Statute, providing that no officer 
of insurance company shall be bene¬ 
ficiary of any consideration on ac¬ 
count of any loan, deposit, purchase, 
sale, payment, or exchange made by, 
or in behalf of. such company, was 
held not to authorize insurance com¬ 
pany to retain benefit of money re¬ 
ceived from its ofllcers, and at same 
time repudiate assignment of over¬ 
due accounts receivable by which 
assignment money was obtained.— 
Trade Mut. Liability Ins. Co. v. Pe¬ 
ters, 195 N.E. 900, 291 Mass. 79. 

60l Ind.—Welliver v. Coate, 114 N.E. 

775, 65 lnd.App. 195. 

6 L Ind.—^Welliver v. Coate, supra. 
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82. Mass.—Bowditch v. New Eng¬ 
land Mut. Life Ins. Co., 4 N.E. 798. 
141 Mass. 292, 55 Am.R. 474. 

63. Ky.—Quintance v. Farmers* 
Mut. Aid Ass'n. 77 S.W. 1121, 25 
Ky.L. 1379. 

64. N.T.—Pratt v. Dwelling-House 
Mut Fire Ins. Co., 29 N.E. 117, 130 
N.Y. 206. 

65. Mass.—Trade Mut Liability Ins. 
Co. V. Peters, 195 N.E. 900, 291 
Mass. 79. 

Mich.—Patrons* Mut. Fire Ins. Co. of 
Michigan v. Holden. 222 N.W. 764, 
245 Mich. 493. 

Neb.—Whaley v. Matthews, 2S0 N. 
W. 159, 134 Neb. 875. 

66 . Neb.—^Whaley v. Matthews, su¬ 
pra. 

OfiLoer seonzing proxies 
This is particularly true of an 
officer who secures proxies from pol¬ 
icyholders authorizing him to rep¬ 
resent them at membership meet¬ 
ings, whereby he gains full control 
of the business of the company.— 
Camlnetti v. State Mut Life Ins. 
Co., 126 P.2d 165, 52 Cal.App.2d 321. 

Excessive compensatioB. taken by 
manager for his services constitutes 
a breach of duty.—Camlnetti v. 
State Mut Life Ins. Co., supra. 

67. La.—Salomon v. Equitable Life 
Assur. Soc. of U. a, 18 So.2d 609, 
205 La. 941. 

6 a Bivestmeuts 

The officers are liable for loss aris¬ 
ing from purchase of mortgages 
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its members for a misappropriation, diversion, or 
misapplication of its funds.®9 

Liability on policies. Ordinarily the directors or 
trustees of the company are not personally liable 
for the amount of a loss sustained by a member on 
his policyJ*^ However, this liability may be imposed 
on them by statute'll and the statutory liability can¬ 
not be abrogated by contract.'^^ OflScers who by 
false and fraudulent representations induce a per¬ 
son to take out a policy which the company has no 
power to issue and is, therefore, void are liable to 
the policyholder in tortJ® In the absence of fraud, 
however, the officers are not personally liable for 
the issuance of a policy in contravention of stat- 
uteJ4 

With respect to assessments. Officers or direc¬ 
tors who divert the funds of the association de¬ 
rived from assessments are usually personally liable 
to the holders of claims which should have been 
paid out of Such funds,^® although this personal lia¬ 
bility does not extend to executive officers who are 
subject to the direction and control of the direc¬ 
tors, if they have simply performed their duties as 
directed.78 Officers or directors may become per¬ 
sonally liable to a member for failure to make an 
assessment when a claim for a loss is presented, 


or for their neglect to collect it after it is made,^8 
particularly where a statute expressly so provides,^*^ 
but to establish such personal liability the member 
must show that he has suffered damage therefrom.80“ 
If at the time the amount of a particular loss is 
ascertained no policy of insurance is in force on 
which a levy of assessment could lawfully be made, 
the directors cannot be held liable under such a stat¬ 
ute for failure to perform their duty to make an 
assessment. 81 

Records of company. The records kept by the 
officers of a mutual insurance company should be 
sufficiently complete to give all necessary informa¬ 
tion to the members.82 

§ 110. Franchises, Powers, and Liabilitiea 

a. In general 

b. Insurance contract generally 

c. Policies on cash-premium or stock 

plan 

a. In (General 

An Incorporated mutual insurance company has such' 
powers, and only such powers, as are conferred by lt» 
charter or by the act under which It .Is Incorporated. 

An incorporated mutual insurance company has,, 
like any other private corporation, such powers, and. 


without obtaining' abstract showing | 
that mortgages were first liens on' 
real estate, where at time of pur¬ 
chase there were outstanding a first 
mortgage and mechanic’s liens, and 
in decree foreclosing first mortgage, 
mechanic’s liens were made second 
liens and claim of insurance compa¬ 
ny was disallowed and canceled.— 
Whaley v. Matthews, 280 N.W. 159. 
184 Neb. 875. I 

69. Miss.—^Milstead y. Maples, 177 
So. 790, 180 Miss. 476. 

Neb.—^Pathfinder Life Ins. Co. v. Liv¬ 
ingston. 299 N.W. 687, 140 Neb. 854 
—Whaley v. Matthews, 280 N.W. 
169, 184 Neb. 875. 

Tex.—^Lubbock Mut Aid Ass’n No. 
8 Special v. Vardeman, Civ.App., 
2 S.W.2d 474—Waco Mut Life & 
Accident Ass’n v. Alford, Civ.App., 
289 S.W. 98. 

82 aj. p 1026 note 12. 

MahUi-ty to snhsoxlher. 

Directors and officers of mutual 
life insurance association who had 
charge of its funds were liable to 
subscriber for Interest in associa¬ 
tion for advancing association’s 
funds without proper authority.— 
Mllstead v. Maples, 177 So. 790, -180 
Miss. 476. 

Joinder of parties 

Bill to compel former insurance 
secretary to account for misappro¬ 
priations on business irritten 


through agency of which he was 
member, Joining members of agency 
as defendants, did not misjoin de¬ 
fendants.—^Patrons’ Mut. Plre Ins. 
Co. of Michigan v. Holden, 222 N.W, 
754, 245 Mich. 498. 

70. Ohio.—^Kelley v. Bender, 22 Ohio 
Clr.Ct 144, 12 Ohio Clr.Dec. 181. 

71. Minn.—^Dwinnell v. Minneapolis 
Fire & Marine Mut Ins. Co., 106 
N.W. 812, 97 Minn. 840. 

N.T.—Grreene v. Walton, IS N.T.S. 

147, 69 Hun 102. 

32 C.J. p 1026 note 15. 

72. N.T.—Greene v. Walton, supra. 

73. Iowa.—^Harrls-Emery Co. v. Pit- 
calm, 98 N.W. 476, 122 lowa 595. 

82 C.J. p 1027 note 17. 

74. lowa^—Smith v. Sherman, 85 N. 
W. 747. 118 Iowa 601. 

75. Tex.—Waco Mut. Life & Acci¬ 
dent Ass'n V. Alford, Civ.App., 289 
S.W. 93. 

82 C.J. p 1027 note 18. 

76. Miss.—Stewart v. Lee Mut Fire 
Ins. Ass’n, 1 So. 748, 64 Miss. 499. 

77. U.S.—Jordan v. Union Mut. Fire 
Ins. Co., C.aN.H., 18 F.Cas.No.7.- 
522, Brunn.Col.Ca8. 608. 

78. Tenn.—Shoun v. Armstrong, . Ch. 
A., 69 S.W. 790. 

79. Cal.—Jones v. Benson, 114 P.2d 
631, 45 CaLApp.2d 666. 

82 C.J. p 1027 note 22. 
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Persoxial liabUlty 

Damages, If auy, suffered by a. 
beneficiary named in a membership 
certificate because of negligence of' 
board of directors with respect to- 
levying an assessment could not be 
recovered from association, .but dam¬ 
ages would constitute a personal lia¬ 
bility of board.—^Naderhoff v. Pru¬ 
dence Mut. Life Ins. Ass'n, 78 P.2d' 
753, 26 Cal.App.2d 73. 

80. Tenn.—Shoun v. Armstrong, Ch. 
A., 59 S.W. 790. 

IjlablUty of oompaay on policy Is^ 
essential to liability of officers.— 
Barnes v. Ellis County Mut Aid Ina 
Ass’n, Tex.Clv.App., 296 S.W. 984. 

81. Cal.—Jones v. Benson, 114 P.2d 
681, 45 Cal.App.2d 566. 

“vnien loss aoomes 

Where mutual fire insurer rejected 
liability for plaintiffs’ fire loss, and 
amount of loss sustained was not 
ascertained until after trial of ac¬ 
tion on fire policies, which resulted 
in judgment, liability of Insurer’s di¬ 
rectors to pay a penalty for failure 
to levy an assessment to pay loss did 
not “accrue” until amount of loss- 
was ascertained by the rendering of 
the judgment.—Jones v. Benson, su¬ 
pra. 

88. Iowa.—^Bta,uge v. Farmers’ Mut 
Hail Ins. Ass’n of Iowa, 212 N.. 
W. 478, 206 Iowa 1099. 
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only such, as are conferred by its charter or by the 
act under which it is incorporated, including the 
powers expressly granted and such incidental pow¬ 
ers as are necessary to cariy- into effect those spe¬ 
cifically conferred,*® and those which may have 
been added under provision for reincorporation or 
extension of charter.*^ Such a company cannot 
create a capital stock by virtue of a by-law passed 
for that purpose, and thereby withdraw from the 
class of mutual corporations to which it belongs.** 
It may transfer premium notes received by it,*® 
unless this will impair the trust fund of which they 
form a part.**^ A mutual company has power to 
make all such contracts, and only such, as are nec¬ 
essary in the course of its business and are not for¬ 
bidden expressly or impliedly by its charter, as a 
means to enable it to accomplish the object for 
which it was created.** Contracts not coming wnth- 
in the express or implied powers of such a compa¬ 


§ no 

ny, or violating limitations thereon, are considered 
ultra vires.** 

Borrowing and lending. The company has im¬ 
plied power to borrow money to pay losses,** or 
for the purposes of its business,®^ and to secure the 
payment thereof by giving its note.** Although it 
was ultra vires of the company to promise its pro¬ 
moters to repay a sum advanced by them in its be¬ 
half, yet the company cannot recover from the pro¬ 
moters moneys paid them in pursuance of its prom¬ 
ise.** Ordinarily the company may lend its funds, 
but power to invest or lend its funds does not au¬ 
thorize it to conduct the business of a building and 
loan association.** 

Preventing ultra vires acts, A mutual insurance 
company exceeding its powers under the governing 
statutes may be subjected to quo warranto proceed¬ 
ings by the state,*® and it may be enjoined from 
further ultra vires acts in an appropriate action.*"^ 
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83. Mo.—Liberty Mut Ins. Co. v. 
Jones, 180 S.W.2d 945, 344 Mo. 982, 
125 A.L.R. 1149. 

32 O.J. p 1027 note 24. 

Adjust and defend olalins 

Insurance companies licensed to 
write casualty insurance are author¬ 
ized as a part of that business to 
adjust and defend claims against in¬ 
sured covered by their policiea— 
Liberty Mut. Ins. Co. v. Jones, supra 

Torelgn bzanohes 
The charters of mutual companies 
sometimes authorize them to or- 
granlze branches in foreign Jurisdic¬ 
tions under local boards of directors. 
—Taylor v. Life Ass’n of America, 
C.C.Tenn., 13 F. 493—^Davls v. Life 
Ass'n of America, C.C.Ala, 11 F. 781. 

Ganaral laws inapplioabls 
Under some statutes a mutual as¬ 
sessment insurer is not subject to 
limitations in the general corpora¬ 
tion laws, and is subject to no limi¬ 
tation not contained in a statute re¬ 
lating to state-wide mutual benefit 
insurance associations.—^American 

Ins. Co. of Texas v. Estes, Tex Civ. 
App., 141 S.W.2d 469, error refused 
—^Bankers Life & Loan Ass'n v. 
Chase, TexCiv.App., 114 S.W.2d 874. 

SteinsunuLce 

Town mutual fire insurance compa¬ 
ny authorized to do so can become 
charter member of mutual reinsur¬ 
ance corporation, liable to assess¬ 
ment, without receiving further au¬ 
thorization from its members after 
reinsurance corporation is organized. 
—•'Wisconsin Town Mut. Reinsurance 
Co. v. Calumet County Mut Fire Ins. 
Co.. 271 N.W. 51. 224 Wis. 109. 

84. Mass.—Harding v. Littlehale, 22 
N.E. 703, 150 Masa 100. 

32 O.J. p 1027 note 25. 


85. N.J.—State v. Utter, 34 X.J.Law 
489. 

88. S.C.—^Wise v. Carolina Hail Ins. 
Co.. 94 S.E. 535, 108 S.C. 504. 

32 C.J. p 1027 note 33. 

87. Mo.—^Home Ins. Co. v. Schultz. 
30 Mo.App. 91. 

88. Isr.T.— Caldwell v. Mutual Re¬ 
serve Fund Life As8*n. 65 N.Y.S. 
826, 53 App.Div. 245. 

33 C.J. p 1027 note 32. 

Asslgnmexit of aoooxoits 

Where mutual insurance company, 
for purpose of remedying statutory 
deficit, assigned to officers overdue 
accounts receivable on a particular 
day, 'money collected on accounts 
between an earlier date and date of 
execution of assignment was held to 
belong to assignees, where matter of 
assignment had been discussed for 
some time, and vote was to assign 
overdue accounts and overdue notes 
as of such earlier date, and assign¬ 
ment recited it was as of such date. 
—^Trade Mut. Liability Ins. Co. v. Pe¬ 
ters. 195 N.E. 900, 391 Mass. 79. 

Status of oertUleate was determin¬ 
ed by its terms.—^Lockridge v. State 
Mut Life Ins. Co., 83 S.E. 131, 142 
Ga. 30. 

89. Neb.—^Durland v. Elkhom Life 
& Accident Ins. Co. of Norfolk, 
198 N.W. 564, 112 Neb. 105. 

90. Pa.—^Eichman v. Hersker, 33 A. 
239, 170 Pa. 403. 

32 C.J. p 1027 note 35. 

91. Ind.—Welliver v. Coate, 114 N. 
E. 775. 65 Ind.App. 195. 

N.T.—^Hope Mut Idfe Ins. Co. v. 
Perkins, 38 N.T. 404, 2 Abb.Dec. 
383. 

]boaiL of 111111111111111 assets 

(1) Where a statute provides that 
an advance of money or assets re- 

663 


quired before the company is au¬ 
thorized to do business can be re¬ 
paid only out of surplus, a loan 
agreement permitting repayment un¬ 
der circumstances not provided for 
in the statute is void.—^Hummel v. 
Alwart 270 Ill.App. 497. 

(2) Loan of note and mortgage 
held supported by a consideration.— 
Hummel v. Alwart, supra. 

98. Pa—Orr v. Mercer County Mut. 
Fire Ins. Co.. 6 A. 696, 114 Pa 387 
—^Lycoming Fire Ins. Co. v. New¬ 
comb, Com. PL, 1 Leg.Chron. 9, 4 
Leg.Gaa 409. 

93. Ind.—^W’elliver v. Coate, 114 N. 
E. 775, 65 Ind.App. 195. 

Znfozmed policyholders 
Such payments cannot be recover¬ 
ed on behalf of policyholders inform¬ 
ed of the transactions when taking 
policies, they being estopped by their 
knowledge.—Welliver v. Coate, su¬ 
pra 

94. Ind.—^My’ers v. Mutual Life Ins. 
Co., 54 N.E. 755, 153 Ind. 204, su¬ 
perseding Huter V. Union Trust 
Co., 51 N.B. 1071. 

Mass.—Bowdltch v. New England 
Mut. Life Ins. Co., 4 N.B. 798, 141 
Mass. 292, 55 Am.R. 474. 
i Mortgages 

A domestic insurance company is 
limited in real estate mortgage in¬ 
vestments to bonds or notes secured 
by first mortgages.—^Whaley v. Mat- 
thewa 280 N.W. 159, 184 Neb. 875. 

95. Ind.—Myers v. Mutual Life Ina 
Co.. 54 N.E. 755, 153 Ind. 204. su¬ 
perseding Huter V. Union Trust 
Co.. 61 N.B. 1071. 

98. Mo.—^Whitehead v. Farmers' 
Fire & Lightning Mut. Ins. Co.. 60 
S.W.2d 65. 227 Mo.App. 891. 

97. Mo.—Whitehead v. Farmers' 
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1). Inanraace Oontxact Generally 

The power of a mutual insurance company to enter 
Into contracts of insurance is governed by Its charter 
and the statutes under which It is Incorporated. 

The right of a mutual company to enter into con¬ 
tracts of insurance being conferred and limited by 
its charter or by the act under which it is incorpo¬ 
rated, it must in all such contracts conform there¬ 
to.®* A mutual company may issue paid-up policies 
or policies for a term of years,®® unless inhibited by 
statute or policies providing that the pajonent of 
premiums shall cease after a given number of 
years,® or providing for a cash surrender value or 
extension insurance at the end of a stipulated pe¬ 
riod,® or policies on the joint lives of two or more 
persons.^ The company is not bound by contracts 
entered into in its behalf before it is incorporated;® 
and it is ultra vires for the company to issue a 
policy against a loss which it knows has already oc¬ 
curred.® In the absence of a statute clearly pro¬ 
viding to the contrary, at least where the policy¬ 
holder acted in good faith, a policy which is issued 
in technical violation of the insurance laws, how¬ 
ever, is not void,7 particularly where the penalty for 
a violation of the statute is directed to insurer 
alone.® 


The company may enter into a valid contract of 
insurance against such, and only such, risks as it 
is authorized to insure against by its charter, or ar¬ 
ticles, or the statutes under which it is created.® 
Thus a company whose charter authorizes it to issue 
insurance against disabilities by sickness or disease, 
or other bodily infirmities, may issue policies cov¬ 
ering disabilities or bodily infirmities caused by ac¬ 
cidental means.^® On the other hand, authority to 
insure against accidental death or disability has 
been held not to authorize insurance against disa¬ 
bility due to sickness.^^ 

Insurance in a mutual company is usually re¬ 
stricted to members, and when this is the case poli¬ 
cies issued to persons who are not members are 
void.i2 However, such a company may be author¬ 
ized to insure those who are not members.^® 

Classification of risks. The companies are some¬ 
times authorized to divide their business and risks 
into distinct departments or classes according to 
hazard, and to pledge the premiums made in each 
department as the primary fund for the payment of 
losses in that department,although such classifi¬ 
cation is invalid as to risks theretofore incurred.^® 


Fire & Lightning Mut Ins. Co., 
supra. 

fiult hy polioyholder 

(1) State's power to Institute quo 
warranto proceedings where farm¬ 
ers' mutual fire and lightning insur¬ 
ance company is doing business in 
adjoining counties contrary to stat¬ 
ute does not prevent policyholder 
from obtaining injunctive relief.— 
Whitehead v. Farmers' Fire & Light¬ 
ning Mut. Ins. Co., supra. 

(2) Estoppel of policyholder was 
not available as defense, where he 
sought to restrain illegal acts.— 
Whitehead v. Farmers* Fire & Light¬ 
ning Mut. Ins. Co., supra. 

(3) Failure to prove that in so 
doing it was wasting corporate as¬ 
sets was immateri^.—Whitehead v. 
Farmers' Fire & Lightning Mut. Ina 
Co., supra. 

98. U.S.—^Plnk V. Georgia Stages, D. 
C.Ga., 35 F.Supp. 437. 

Md.—^Pink V. Town Taxi Co., 21 A. 

2d 656, 138 Md. 44. 

32 C.J. p 1028 note 44. 

Discrimination between insurants see 
infra 6 245. 

Estoppel to plead ultra vires as to 
policy see infra S 276. 

99. Mich.—Home Life Assur. Co. v. 
Attorney General, 7(} N.W. 1081, 
112 Mich. 497. 

Pa.—Commonwealth v. Provident 
Life & Trust Co., 9 Pa.Dist. 479. 

1. Iowa-—^pishong y. Jowa.Lifei& 


Endowment Ass'n, 60 N.W. 605, 
92 Iowa 168. 

2 . Mich.—^Home Life Assur. Co. v. 
Attorney General. 70 N.W. 1031, 112 
Mich. 497. 

3. U.S,—Haydel v. Mutual Reserve 
Fund Life Ass'n, Mo., 104 F. 718, 
44 C.C.A 169. 

Ind.—^Federal Life Ins. Co. v. Arnold, 
90 N.B. 493. 46 Ind.App. 114, re¬ 
hearing denied 91 N.E. 857, 46 Ind. 
App. 114. 

4. Mich.—^Home Life Assur. Co. v. 
Attorney General, 70 N.W. 1081, 
112 Mich. 497. 

6 . N.D.—^Montgomery v. Whitbeck, 
96 N.W. 827, 12 N.D. 885. 

82 C.J. p 1028 note .45. 

6 . N.T.—^Henshaw v. State Ins. Co., 
78 N.T.S. 1, 86 Misc. 406. 

7. Colo.—^U. S. Mut Ins. Co. of Den¬ 
ver V. Taylor, 69 P.2d 246, 100 
Colo. 616. 

8 . Tex.—^Americau Ins. Co. of Tex¬ 
as V. Jenkins, Civ.App., 138 S.W. 
2d 847, error dismissed. Judgment 
correct 

9. N.T.—O’Grady v. New Tork Mut 
Live Stock Ins. Co., 44 N.T.S. 946, 
16 App.Dlv, 667. 

82 C.J. p 1028 note 47. 

Total asid permaaeat disability 
Under some statutes a mutual 

company can Insure,oply against to¬ 
tal and permanent disability, it can¬ 
not issue a policy against either to- 

6W. 


tal or permanent disability.—Arabia 
V. John Hancock Mut Life Ins. Co., 
17 N.E.2d 202, 801 Masa 897. 

10. Tenn.—^Miller v. American Mut 
Accident Ina Co., '21 S.W. 39, 92- 
Tenn, 167, 20 L.R.A. 766. 

11. Mass.—Knowlton v. Bay State 
Beneficiary Ass'n, 60 N.E. 929, 171 
Mass. 456. 

IS. S.C.—Pearson v. Greenville Mut 
Ina Co., 89 S.E. 612, 61 S.G. S2L 
32 C.J. p 1028 note 60. 

Standard mortgage Olause 
A county mutual Insurance compa¬ 
ny can issue a fire policy which in¬ 
cludes a standard mortgage clause,, 
since such a clause is not an inde¬ 
pendent contract with a nonmember, 
but is merely a third party beneficia¬ 
ry provision of a contract between 
the company and the mortgagor.— 
Union Central Life Ins. Co. of Cin¬ 
cinnati, Ohio, V. Codington County 
Farmers Fire & Lightning Mut. Ins. 
Co., 287 N.W. 46, 66 S.D. 661, 124 
A.L.R. 1027. 

13. Ely.—^Fuqua Bus Line v. Pink. 
160 S.W.2d 646, 290 Ey. 213. 

32 aj. p 1028 note 61. 

14. N.H.—Atlantic Mut. Fire Ins. 
Co. V. Sanders, 36 N.EL 262. 

82 O.J. p 1027 note 28. 

Assessment of one class for benefit 
of another see infra § 888. 

15. Cal.—^Benjamin, v. Mutual Be- 
serve Fund Life Ass'n, 79 P. 617,. 
146 CaL 34. 
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Territorial limits. By statute the authority of the 
company to transact .business may be limited to cer¬ 
tain specified territory, such as certain counties 
named, and policies issued on risks outside of such 
counties are invalid.^® However, in the absence of 
any special provision as to the territory within 
which business may be transacted, a mutual compa¬ 
ny may insure property outside the state.^^ 

Premiums, If the mode in which premiums shall 
be paid is not fixed by statute or charter, the compa¬ 
ny has implied power to fix the mode of payment.^® 
If a mutual company is permitted to issue policies 
in return for stock notes, it is not precluded there¬ 
by from issuing policies on its fundamental mutual 
assessment plan.^® A company whose charter au¬ 
thorizes it to take the notes of its members in pay¬ 
ment of premiums has no authority to take the note 
of a third person having no interest in the pol- 
icy.20 It is competent for a mutual company, there 
being no limitation in its charter to the contrary-, to 
make rates for insurance with a view of creating a 
surplus and of subsequently distributing the surplus 
to members so far as experience shall show that it 
is not needed in the business,^! and a company' may 
fix the premium at such sum as will create a fund, 
not only sufficient to meet mortuary claims, but to 
create an unlimited reserve .22 

c. Policies on Cash-Premiimi or Stock Plan 

Except as the governfng statutes and the company 
charter otherwise provide, a mutual Insurance company 
may not ordinarily Issue policies on a stock or cash- 
premium basis which exempt the members from liability 
to assessment. 

By statute in some states, or by its charter, a 
mutual company cannot issue policies on the stock 


plan.-3 This is especially true of companies that 
are forbidden to receive premiums.^** However, a 
mutual fire insurance company does not expose it¬ 
self to the charge of doing business on the joint- 
stock plan by receiving all cash premiums on all 
policies running less than six years ;25 and a mutual 
life insurance company authorized by its charter to 
do business only on the assessment plan does not 
exceed its authority by the issuance of a policy 
which requires the pajinent of fixed premiums or 
such ratio or multiple thereof as shall be determined 
by the directors, and provides in effect that the ex¬ 
cess of such premiums above what is required to 
meet current mortuary claims, expenses, etc., shall 
be paid into a reserve or emergency fund, and that 
after the expiration of a certain number of years 
the policyholder may surrender the policy and re¬ 
ceive as its surrender value a certain per cent of 
the amount remaining in the reserve fund and di¬ 
rectly contributed by him, or at his option have the 
same applied to extend the obligation of the compa¬ 
ny to pay the principal sum in event of death.2® 

In the absence of prohibition by statute or by 
charter, a mutual company may issue policies for 
cash premiums, which under its by-laws form a part 
of its general fund from which all losses are to be 
paid,-*^ provided the policies authorize assessments 
against the holders, if necessary, to pay losses oc¬ 
curring within the period paid for by the premi- 
ums.28 The continued liability to assessment op¬ 
erates to make valid a stock policy issued for a 
cash premiiim.2® However, the company cannot 
provide that on the pa 3 ment of cash premiums the 
policyholders shall be exempt from assessment to 
pay losses occurring during the period for which 


le, Mich.—^Eddy v. Merchants, Mfrs. 
& Citizens Mut Fire Ins. Co., 40 
N.W. 775. 72 Mich. 651. 

N.y. —^Eddy v. Farmers* Mut Ins. 
Co., 46 N.Y.S. 695. 20 App.Div. 109. 
affirming 41 N.Y.S. 864. 18 Misc. 
297. 

32 C.J. p 1028 note 48. 

Bemoval of property 
An Insurance association doing 
business In a restricted territory 
may consent to the removal of in¬ 
sured property beyond the limits of 
such territory without forfeiting 
the indemnity.—^B. C. Wlnson & Son 
V. Mutual Fire & Tornado Ass*n, 153 
N.W. 97. 170 Iowa 621—32 C.J. P 
1028 note 48 [b]. 

17. Kan.—^Kansas Home Ins. Co. v. 

Wilder. 23 P. 1061. 43 Kan. 731. 
N.Y.—Western v. Genessee Mut Ins. 
Co., 12 N.Y. 258. 

la U.S.—Union Ins. Co. v. Hoge. 
N.Y.. 21 How. 36. 16 L..Bd. 61. 


19. N.T.—Toll V. Whitney, 18 How. 
Pr. 161, 

20 . N.T.—Mutual Ben. Life Ins. Co. 

V. Davis. 12 N.Y. 569. 

21 . Wls.—Huber v. Martin. 105 N. 

W, 1031. 127 Wis. 412. 115 Am.S.R. 
1023, 3 L.R.A.,N.S., 653, 7 Ann.Cas. 
400. 

Surplus and dividends see infra § 
114. 

22 . Ind.—Federal Life Ins. Co. v. 
Arnold, 90 N.E. 493. 46 Ind.App. 
114, rehearing denied 91 N.E. 357. 
46 Ind.App. 114. 

Reserves of mutual companies see 
infra S 112. 

22, Iowa.—Smith v. Sherman. 85 N. 

W. 747, 113 Iowa 601. 

32 C.J. p 1029 note 59. 

Change into stock or Joint-stock com¬ 
pany see supra § 106. 

24. Iowa.—Bradford v. Mutual Fire 
Ins. Ca. 84 N.W. 693, 112 Iowa 495 
—^Mutual Guaranty Fire Ins. Co. v. 
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Barker, 77 N.W. 868. 107 Iowa 148. 
70 Am.S.R. 149. 

25. Mo.—State v. Manufacturers* 
Mut Fire Ins. Co.. 3 S.W. 383, 91 
Mo. 311. 

2 & U.S.—^Haydel v. Mutual Reserve 
Fund Life Ass*n, Mo., 104 F. 718. 
44 C.C.A. 169. 

32 C.J. p 1029 note 62, 

Change from assessment to level-pre¬ 
mium plan see supra § 106. 

27. Ky.—^Puqua Bus Line v. Pink, 
160 S.W.2d 646, 290 Ky. 213. 

Wis.—Davis V. Oshkosh Upholstery 
Co.. 52 N.W. 771, 82 Wis. 488. 

32 C.J. p 1029 note 64. 

29, Mo.—Moran v, Franklin Life 
Ins. Co.. 140 S.W. 955. 160 MaApp. 
407. 

32 C.J. p 1029 note 65. 

Exemption from assessment of cash- 
premium members see infra | 389. 
29. Wis.—Rundle v. Kennan, 48 N. 

W, 516, 79 Wis. 492. 

82 C.J. p 1029 note 66. 
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the premiums were paid,*® although under some 
statutes this is allowable.®^ The cash premiums, 
like the assessments, must be applied to losses oc¬ 
curring during the period for which they are paid.32 

A mutual company may be expressly authorized 
by statute to issue policies for cash premiums to 
persons other than members, 28 and authority to is¬ 
sue such policies for cash premiums does not pre¬ 
clude the right to take notes for such premiums.24 

On change from assessment to legal-reserve sys¬ 
tem, After an assessment insurance company has 
been duly changed into a legal-reserve or level-pre¬ 
mium company, under statutes authorizing such a 
change, the company may issue legal reserve or 
level-premium policies free from the burden of as- 
sessments.25 The premiums resulting from the is¬ 
suance of legal-reserve insurance policies, not sub¬ 
ject to assessment, must be utilized for that partic¬ 
ular type of insurance.26 

§ 111. General Funds 

The assets of a mutual Insurance company have 
been considered trust funds, particularly funds raised by 
assessment to pay specific losses. 

It is said generally that the assets of mutual in¬ 


surance companies are trust funds.27 As between 
the company and its policyholders, funds paid into 
the company by the policyholders constitute a trust 
fund for the satisfaction and payment of their 
claims.22 While such funds have been held to be 
chargeable with the operating expenses and gen¬ 
eral debts of the company,®2 regardless of any pro¬ 
vision in the policies to the contrary,4® it has also 
been held that funds derived from assessments lev¬ 
ied to pay specific losses cannot be used to pay ex¬ 
penses,^! or to pay losses not specified.^® If the 
funds are wrongfully diverted to another purpose 
by the oflScers of the company, it may recover the 
money for the benefit of those entitled to it.43 

In the absence of some special provision to that 
effect, the funds of one department are not re¬ 
served for the benefit of members in that depart¬ 
ment, but go for the benefit of any claim against 
the association.^^ Likewise, in the absence of a 
contrary provision, where the premium paid by the 
member or certificate holder covers both an in¬ 
surance and a thrift or savings feature set forth 
in the certificate, the fund created by the premiums 
is liable for all of the compan/s obligations, where 
no segregation of the premiums paid is provided for 
or made.**® Funds accumulated by the company and 


aa Idaho.—Twin B^ls County 
School Dlst. No. 8 v. Twin Falls 
County Mut Fire Ins. Co., 164 P. 
1174, 30 Idaho 400. 

82 C.J. p 1029 note 67. 

Where under hy-laws of automo¬ 
bile mutual indemnity company it 
was provided that every member 
should be liable to pay and should 
pay the proportionate part of any 
assessment, company had no rig-ht 
to issue a nonassessable policy.— 
Pink V. Town Taxi Co., 21 A.2d 666, 
138 Me. 44. 

31. Tex.—^Lewls v. Independent 
School Dlst of City of Austin, 
Civ.App., 147 S.W.2d 298, reversed 
on other grounds 161 S.W.2d 460, 
189 Tex. 83. 

32 C.J. p 1029 note 68. 

ZTot ultra vires 

Where neither the charter nor the 
statute prescribes the mode or man¬ 
ner in which the company shall do 
business, an absolute uncondition¬ 
al policy Issued by the company, 
undertaking for a fixed premium to 
Insure property for a stated sum, 
will not be abrogated as ultra vires. 
—Continental Fire Ass'n v. Masonic 
Temple Co., 62 S.W. 930, 26 Tex.Civ. 
App. 139. 

82. Ohio.—Ohio Mut Ins. Co. v. 
Marietta Woolen Factory, S Ohio 
St 848. 

83. Minn.—^In re Minneapolis Mut 


Fire Ins. Co., 51 N.W. 921, 49 Minn. 
291. 

84b U.S.—Carey v. Nagle, D.C.W1S., 
6 F.Cas.No.2,408, 2 Abb. 166, 2 
Biss. 244. 

35. Iowa.—Wall v. Bankers* Life Co, 
of Des Moines. 228 N.W. 267, 266, 
208 Iowa 1063, appeal dismissed 
61 S.Ct 104, 282 U.S. 808, 76 L. 
Ed. 725. 

36. Iowa.—Wall v. Bankers* Ldfe Co. 
of Des Moines, supra. 

Beason for rule 

“Otherwise the level premium 
members would be compelled, 
through a circuitous route, to make 
contributions to the assessment cer¬ 
tificate holders, contrary to their pol¬ 
icy undertakings.**—Wall v. Bankers* 
Life Co. of Des Moines, supra. 
Belief to assessment members 
After change of a mutual Insur¬ 
ance company from an assessment to 
a legal-reserve basis, under an au¬ 
thorizing statute providing that no 
existing rights or contracts shall be 
affected by such a change, premiums 
paid by legal-reserve policyholders 
may not be used to relieve assess¬ 
ment members from liability for 
death loss assessments.—Wall v. 
Bankers* Life Ins. Co. of Des Moines, 
supra. 

37. Neb.—Clark v. Lincoln Liberty 
Life Ins. Co., 296 N.W. 449. 139 
Neb. 65. 


38. Tex.—^Bailey v. American Casu¬ 
alty Co.. Clv.App., 119 S.W.2d 697. 

39. Tex.—^Bailey v. American Casu¬ 
alty Co., supra. 

40. Contract as to dlvUdon of ze^ 
oeipts 

Policyholders cannot contract with 
a mutual insurance company on the 
division of premium receipts to the 
prejudice of its creditors, and any 
division of premium receipts between 
a mutual Insurance company and its 
insured which fails to leave in the 
hands of the company sufiScient 
funds to pay its operating expenses 
and general debts would be void as 
a fraud against creditors of the com¬ 
pany.—^Bailey v. American Casualty 
Co., supra. 

41. Iowa.—Sherman v. Harbin, 109 
N.W. 622, 124 Iowa 643. 

42. Iowa.—Sherman v. Harbin, su¬ 
pra. 

43. Iowa.—Sherman v. Harbin, su¬ 
pra. 

Demurrer to bdD for aooountliig 
Ill.—See Armentrout v. Central Trust 
Co. of New York, 201 IlLApp. 318. 

44. U.S.—^Taylor v. Life Ass*n of 
America, C.C.Tonn., 18 F. 498— 
Davis V. Life A8s*n of America, C. 
aAla., 11 F. 781. 

45. Neb.—State ex rel. Smrha v. 
Cosmopolitan Old Line Life Ins. 
Co.. 291 N.W. 72. 137 Neb. 742, va¬ 
cating 287 N.W. 664, 186 Neb. 888. 
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in the hands of its officers may be reached to satis¬ 
fy losses suffered by members, even though the con¬ 
stitution of the company provides that losses should 
be paid only by voluntary contributions of the mem¬ 
bers.*® 

In some states an action in equity may be main¬ 
tained by policyholders to restrain the officers of 
the company from appropriating to the benefit of 
one claim a fund which belongs to all 47 

§112. Reserve and Special Funds 

Mutual insurance companies are sometimes required 
by statute to set up and maintain a fund or reserve for 
the protection of members. 

Apart from statute, a mutual insurance company 
operating on the assessment plan and not on the 
level-premium plan is not required to accumulate 
a reserve.^8 By statute, however, mutual compa¬ 
nies may be required to accumulate and maintain a 
fund for the protection of members,^^ and such a 
fund is commonly accumulated and maintained by 


mutual companies even where no statute requires 
it.5® While this fund is a reserve, it is also denom¬ 
inated an emergency, guaranty, or safety fund, or 
a surplus.5i The reserv-e or fund is generally held 
by the company in trust for its members,®^ and ac¬ 
cumulated funds cannot be diverted to purposes 
other than those for which the funds are collect¬ 
ed.®® 

With respect to life insurance, the reserve of a 
mutual insurance company, the maintenance of 
which has been said to be necessary to the solvency 
of the company,®^ may be defined as a fund ob¬ 
tained by retaining portions of premiums, and ac¬ 
cumulating them on interest, to respond to the de¬ 
mand of the policy when it matures or becomes a 
claim.®® It constitutes, if the company is well man¬ 
aged, the equitable value of the policy,®® the net 
value of a policy being but another name for re- 
ser\’'e.®7 The legal reserve required to be main¬ 
tained is ascertained by rules laid down by the stat¬ 
ute.®® Accumulated deferred dividends or undivid- 


46. Mo.—^Atchison v. Crawford 

County Farmers’ Mut Fire Ins. 
Co.. 180 S.W. 438, 192 Mo.App. 862. 

47. Ind.—Carmlen v. Cornell, 47 N. 
E. 216, 148 Ind. 83. 

Ohio.—^Bell v. Union Cent Life Ins. 
Co,. 14 Ohio CIr.Ct.KS.. 385, 83 
Ohio Cir.Ct 69. 

48. Ill.—Knights Templars' & Ma¬ 
sons’ Life Indemnity Co. v. Vail, 
68 N.E. 1103, 206 Ill. 404, affirm¬ 
ing 105 I11.APP. 331. 

32 C.J. p 1029 note 77. 

49. Wls.—Cheese Makers Mut Cas¬ 
ualty Co. V. Duel, 10 N.TV.Sd 125, 
243 Wls. 406. 

32 C.J. p 1029 note 78—37 C.J. p 368 
note 36. 

Assessment for maintenance of re-1 
serves see infra S 387. 

Beserves and special funds of stock 
companies see supra §§ 101, 102. 

As conLOltloiL of doing business 
Reserve fund required before mu¬ 
tual insurance company can be li¬ 
censed to transact business, is pri¬ 
marily, if not solely, for the bene¬ 
fit of the future policyholders.— 
Hummel v. Alwart, 270 Ill.App, 497. 
Cash pramiiuns 

This fund is specially required by 
statute where the company issues 
policies for cash premiums and the 
policyholders are not liable to as¬ 
sessment—Integrity Mut Ins. Co. v. 
Boys, 127 N.E. 748, 293 IlL 807. 
Sfeatutozy mode of oouputatlon of 
reserve 

(1) Statute may determine the 
mode of computing the reserve re¬ 
quired thereby.—Lindsey v. Prudfln- 
tial Ins. Co. of America^ D.C.MO., 
16 F.Supp. 880* 


(2) In such a case the directors 
and officers of the company have no 
discretion to exercise concerning the 
reserve.—^Buford v. Equitable Life 
Assur. Soc., 93 N.T.S. 152. 

60, Ill.—^Knights Templars’ & Ma¬ 
sons' Life Indemnity Co. v. Vail, 
68 N.B. 1103, 206 Ill. 404, affirm¬ 
ing 105 I11.APP. 331. 

51. D.CL—^Hutchins Mut Ins. C6. of 
District of Columbia v. Hazen, 105 
F.2d 53, 70 APP.D.C. 174. 

IlL—^Integrity Mut Ins. Co. v. Boys, 
127 N.B. 748, 293 Ill. 307. 

Md.—Goldsborough v. Siegk, 188 A. 
472, 150 Md. 557. 

Wis.—Cheese Makers Mut. Casualty 
Co. V. Duel, 10 N.W.2d 125, 243 
Wis, 406. j 

i 

68 . N.T.—Matter of Equitable Re¬ 
serve Fund Life Ass'n, 80 X.E. 
114, 131 X.Y. 354. 

32 C,J. p 1030 note 82. 

53 . Cal,—^Naderholf v. Prudence 
Mut Life Ins. Ass’n, 78 P.2d 753, 
26 Cal.App.2d 73. 

54. N.Y.—Buford v. Equitable Life 
Assur. Soc., 98 N.Y.S. 152. 

Pa.—^White v. Provident Life & Trust 
Co., 85 A. 463, 237 Pa. 375. 
Insolvency of insurance companies 
generally see infra §S 119-123. 
Belongs to oompaay 
In the absence of a statute or pro¬ 
vision in policy giving assured in a 
life policy a right to reserve, such 
reserve belongs to insurance com¬ 
pany.—^Payne v. Minnesota Mut. Life 
Ins. Co., 191 S,W. 695, 195 Mo.App. 
512. 

1 55. Ey,—Jefferson v. New York Life 
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Ins. Co., 152 5.W. 780, 161 Ky. 
609. 

37 CJ. p 368 note 38. 

Preminms received as basis 
The reserve Is computed on the 
premiums actually received and not 
on an assumed level premium.— 
Lindsey v. Prudential Ins. Co. of 
America. D.C.Mo.. 16 F.Supp. 880. 

Reserve at given time is the dif¬ 
ference between the net single pre¬ 
mium as of the attained age of In¬ 
sured and the present value of future 
premiums receivable.—^Lindsey v. 
Prudential Ins. Co. of America, su¬ 
pra. 

Corpus Jnris referred to for defi¬ 
nition of "reserves.”—^Powell v. 
Gary. 20 S.R2d 891, 393, 200 S.a 
154. 

56. U.S.—Lindsey v. Prudential Ins. 
Co. of America, D.C.Mo., 16 P. 
Supp. S80, 883, citing Corpus «rii^ 
xis. 

Tenn.—^Nashville Life Ins. Co. v. 

Mathews, 8 Lea 499. 

37 C.J. p 868 note 39. 

57. U.S.—Commissioner of Internal 
Revenue v. Western Union Life 
Ins. Co.. aC.A.. 61 F.2d 207. 209, 
quoting Corpus Jnsis. 

37 C.J. p 36$ note 40. 

58. U.S.—Commissioner of Internal 
Revenue v. Western Union Life 
Ins. Co., supra, quoting Oorpns Ju¬ 
ris. 

Ky.—^Peak v. Mutual Benefit Life 
Ins. Co., 189 S.W^. 195, 172 Ky. 
245. 

37 C.J. p 368 note 41. 

Betermialiig factors 

(1) Statutory legal reserve can 
always be determined with matke- 
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ed profits of a life insurance company form no part 
of the reserve.59 

Effect of abandonment of business on right to 
reserve. Where only members of an assessment as¬ 
sociation who persist for a year after the comple¬ 
tion of the reserve fund are entitled to its benefits, 
and, under legislative enactments, the association is 
compelled to cease issuing new certificates in that 
department, but continues to collect assessments 
from one member, who had no knowledge of the 
change, such member is entitled to a benefit in the 
reserve fund, as a persistent member, and the 
rights of his beneficiary are the same;®i but such 
rights cannot be secured in an action at law on the 
contract; they must be sought in equity.®^ 

Safety fund. Some policies are issued on an as¬ 
sessment plan known as the “safety-fund plan” un¬ 
der which the policyholders pay annually a fixed 
sum for expenses, and a further sum for the estab¬ 
lishment of a so-called safety fund for their bene¬ 
fit.®® The moneys paid for expenses under such 
plan do not become part of the safety fund, but be¬ 
long to the company to be used for its own benefit 
and that of its stoAholders without accountability 
to the policyholders.®^ As to the safety fund, how¬ 
ever, by the terms of such policies, the surviving 
holders thereof are entitled to a distribution of the 
entire fund when the aggregate amount of out¬ 
standing policies are reduced to a prescribed sum 
by death or by a discontinuance of membership.®® 
If the company deposits such fund with a trustee 
for the benefit of the policyholders, it cannot divert 
the fund from its declared purpose to their detri¬ 
ment.®® 

Relief. Equity may grant relief against a threat¬ 
ened mismanagement or diversion of the fund, 


where the rights of the policyholders may be prej¬ 
udiced by delay.®If it is alleged and proved that 
the company has wrongfully mismanaged the fund 
or diverted large sums therefrom, the court may 
order an accounting for moneys unlawfully collect¬ 
ed or received,®® or it may adjudge the company and 
its oflScers liable in money damages.®® However, 
equity will not lend its aid to cause or to enforce 
a forfeiture of moneys lawfully received by the 
company from certificate holders, where other ade¬ 
quate relief for the alleged injuries can be grant¬ 
ed, and where there has been no rescission of the 
contract of insurance and no offer or apparent in¬ 
tention by either party to rescind it.^® 

Where the company is authorized by its charter 
to issue insurance on other than the “safety-fund” 
plan, and neither its circulars nor certificates issued 
on such plan contain any promise to the holders 
that it will not issue policies on any other plan, or 
that it will continue to issue “safety-fund” certifi¬ 
cates, it has the legal right, in the absence of fraud, 
to discontinue issuing such certificates against the 
protest of the holders,and it is immaterial that its 
officers, in discontinuing such insurance, are actu¬ 
ated by improper motives.^® 

§ 113. -Guaranty Fund and Obligations 

Mutual Insurance companies have sometimes been 
authorized or required to set up a guaranty or capital 
fund for the protection of policyholders and creditors. 

It has been held in some jurisdictions that a mu¬ 
tual company cannot as incident to the exercise of 
its general powers and functions create or provide 
a capital or guaranty fund for the protection of its 
policyholders unless authority is specially given by 
its charter or by statute;*^® but the contrary has 
also been held.^^ For the protection of their policy- 


matical precision.—Jefferson v. New 
York Life Ins. Co., 162 S.W. 780. 161 
Ky. 609. 

(2) Factors to be considered for 
its computation are a valuation of 
the assets of the corporation, the 
nature and extent of Its outstanding 
policies, a specified experience table 
of mortality, and a rate of Interest. 
—^Buford V. Equitable Life Assur. 
Soc., 98 N.T.S. 152. 

69. Pa.—White V. Provident Life 
& Trust Co.. 86 A. 468, 237 Pa. 876. 
Profits or surplus and dividends gen¬ 
erally see Infra § 114. 

60. N.T.—^Bird v.* Mutual Union 

Assh, 62 N.T.S. 1044. 30 App.Div. 
346. . 

61. N.Y.—^Bird v. Mutual Union 
Ass'n, supra. 

37 C.J. p 868 note 47. 


62. N.T.—^Blrd T. Mutual Union 
Ass'n. supra. 

63. Conn.—^Dresser v. Hartford Life 
Ins. Co., 70 A. 39, 80 Conn. 681. 

6 A Conn.—^Dresser v. Hartford Life 
Ins. Co., supra. 

66 . Conn.—^Dresser v. Hsjrtford Life 
Ins. Co., supra. 

37 C.J. p 869 note 55. 

66 . Conn.—^Dresser v. Hartford Life 
Ins. Co., supra. 

67. Conn.—Dresser v. Etextford Life 
Ina Co., supra. 

As against tmstee of fond 

Conn.—^Dresser v. Hartford Life Ins. 
Co., supra. 

37 C.J. p 369 note 68. 

Parties defendant 
All Jointly participating In the 

mismanagement and mlsappropria^ 

tlon of the fund may be Joined as 
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defendanta—^Dresser v. Hartford 
Life Ins. Co., supra, 
ea Conn.—^Dresser v. Hartford Life 
Ins. Co., supra. 

87 C.J. p 369 note 60. 

69. Conn.—^Dresser v. Hartford Life 
Ina Co., supra. 

87 C.J. p 369 note 61. 

7a Conn.—^Dresser v. Hartford Life 
Ins. Co., supra. 

7L Conn.—Dresser v. Hartford Life 
Ins. Co., supra. 

87 C.J. p 369 note 63. 

72. Conn.—^Dresser v. Hartford Life 
Ina. Co., supra. 

73. Wis.—Kennan v. Bundle, 61 N. 
W. 426, 81 Wls. 212. 

82 C.J. p 1030 note 84. 

74. Iowa—Smith v. Sherman, 85 N. 
W. 747,. 118 Iowa 60L 

82 CJ. p 1030 note 85. 
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holders and creditors, however, mutual companies 
may be, and have been, authorized to create or set 
up a guaranty or capital fund, and in the creation 
of such a fund there must be a compliance with the 
governing statutes.^® Such a fund is sometimes re¬ 
quired as a condition on the company’s right to car¬ 
ry on its business.7® This guaranty or capital fund 
may be derived from such sources as subscriptions 
to guaranty stock or certificates issued by the com¬ 
pany, ^7 guaranty notes,78 or deposit or stock notes79 
received from the members to enable the company 
to carry on an insurance business. Authorization 
to accept premium or deposit notes of members does 
not empower a mutual insurance company to take 
the note of a third person.80 

Such notes or subscriptions are supported by a 
sufficient consideration,81 and may be enforced by 
appropriate action.82 Liability thereon may be made 


conditional on the full amount necessar>' for the or¬ 
ganization of the company being subscribed but 
in the absence of such a condition or when insur¬ 
ance has been effected for the full amount of such 
notes, they are binding without regard to the sub¬ 
scription of the balance.S^ The maker of a cap¬ 
ital stock note is liable thereon, although no policy 
of insurance is issued to him;®® and he cannot set 
off against the company, in an action thereon, dam¬ 
ages for failure of the company to insure him* as- 
agreed.88 

If notes are given to constitute a part of the 
fund necessary to enable the company to do busi¬ 
ness, they are subject to assessment,®7 or the mak¬ 
ers may be absolutely liable thereon without assess¬ 
ment, depending on the conditions on which the- 
note is given.®8 If assessment is required, the cause 
of action on the note accrues only after assess- 


75. Iowa.—Corey v. Sherman, 64 N. 

W. 828, 96 Iowa 114. 

Md.—Goldsborough v. Siegk, 183 A. 

472, 150 Md. 557. 

Zaoraate In. guaranty capital 

(1) In the absence of statutory 
authorization, the commissioner of 
Insurance has no discretionary pow¬ 
er to determine when It is advisable 
to issue guaranty stock or to in¬ 
crease the amounts to be Issued.— 
Phenix Mut. Fire Ins. Co. v. Rouil- 
lard, 29 A.2d 184, 92 N.H. 228. 

(2) Powers of insurance commis¬ 
sioner resulting from specific statu¬ 
tory grants to report violations of 
insurance laws, investigate com¬ 
plaints, examine into affairs of in¬ 
surance companies, fix reasonable 
rates, recommend legislation and 
pass on suitability of agents for li¬ 
censing did not give him discretion 
to refuse to approve mutual insur¬ 
ance company's proposal to issue 
guaranty capital, meeting all statu¬ 
tory requirements.—Phenix Mut. 
Fire Ins. Co. v. Houillard, supra. 

(3) If the meeting called to con¬ 
sider the question and voting there¬ 
on is in accord with the by-laws en¬ 
acted under statutory authority, the 
insurance commissioner could not re¬ 
fuse to approve the proposal on the 
ground that it was not legally adopt¬ 
ed because of insufficiency of the no¬ 
tice or quorum.—^Phenix Mut. Fire 
Ins. Co. v. Rouillard, supra. 

<4) Where it was conceded that 
the proposed issue should have vot¬ 
ing rights, the failure to determine 
by the vote authorizing issuance of 
such stock what the voting rights 
thereof should be was not fatal to 
the legality of the action taken.— 
Phenix Mut. Fire Ins. Co. v, Rouil¬ 
lard, supra. 

78. Md.—Goldsborough v. Siegk, 133 

A. 472, 150 Md. 557. 


£ffsot of loan to company 
Where funds are loaned to a do¬ 
mestic company to provide it with 
sufficient surplus assets necessary 
for the company to do business in 
another state, such funds are im¬ 
pressed with a trust in favor of per¬ 
sons doing business -with the com¬ 
pany relying on the statement of 
the company representing such funds 
as surplus assets, as well as all per¬ 
sons doing business with the compa¬ 
ny in such other state.—Goldsbor¬ 
ough V. Siegk, supra. 

77. Minn.—^American Mut. Farm & 
Dwelling House Fire Ins. Co. v. 
Kvanbeck, 224 X.W. 851, 177 Minn. 
165. 

X.H.-—Phenix Mut. Fire Ins. Co. v. 
Rouillard, 29 A.2d 134, 92 N.H. 
228. 

As to corporate stock sub¬ 

scription 

Minn.—^American Mut. Farm & 
Dwelling House Fire Ins. Co. v. 
Kvanbeck, 224 N.W. 851, 177 Minn. 
165. 

Form of subscription 
An express promise to pay need 
not be set forth in the subscription 
agreement, such a promise being i 
implied—^American Mut. Farm &; 
Dwelling House Fire Ins. Co. v. 
Kvanbeck, supra. 

78. Iowa.—Smith v. Sherman, 85 X. 
W. 747, 118 Iowa 601. 

82 C.J. p 1030 note 86. 

78. N.T.—Raegener v. Hubbard, 60 
N.E. 633, 167 N.Y. 301. 

32 C.J. p Ki^O note 87—26 C.J. p 116 
note 74. 

Deposit notes and stock notes dis¬ 
tinguished from premium notes see 
infra SS 374, 375. 

Matured at pleasure of company 
Such notes are not merely subject 
to ratable assessment, but may be 
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deemed matured, unless otherwise* 
provided, at the pleasure of the* 
company.—Dana v. Munro, 88 Barb. 
52S. affirmed 23 N.T. 564. 
sa X.T.—Mutual Ben. Life Ins. Co. 
v. Davis. 12 X.T. 569. 

81. Minn.—^American Mut. Farm & 
Dwelling House Fire Ins. Co. v., 
Kvanbeck. 224 X.'W’. 851. 177 Minn. 
165. 

32 C.J. p 1030 note 89. 

82. Absonoa of licensa to do busi» 
ness 

The fact that the company did not 
have, at the time of its receipt of 
a license to do business, the sum 
required by statute is not a bar 
to an action on a capital stock note 
given to it.—Raegener v. Hubbard, 
60 X.B. 633, 167 N.Y. 301. 

Fraud in obtaining subscription to 
^ guaranty fund is question for Jury. 
—^American Mut. Farm & Dwelling 
House Fire Ins. Co. v. Kvanbeck, 224 
X.W. Sol, 177 Minn. 165. 

Tender of certificate for, an un¬ 
paid subscription agreement is not 
necessary before commencement of 
suit on the subscription.—American 
Mut Farm & Dwelling House Fire 
Ins. Co. \\ Kvanbeck, supra. 

83. X.T.—^Berry v. Yates, 24 Barb. 
199. 

8 d. X.T,—Brookman v. Metcalf. 18 
X.Y.Super. 429, affirmed 32 X.T. 
591. 

82 C.J. p 1030 note 91. 

85. N.T.—Raegener v. Hubbard, 60 
X.E. 633, 167 N.Y. 301. 

88 .* N.Y.—^Raegener v. Hubbard, su¬ 
pra. 

87. Me.—^Maine Mutual Marine Ins. 
Ca V. Neal, 50 Me. 301. 

sa Me.—Maine Mut Marine Ins. 

Co. v. Farrar, 66 Me. 133. 

32 C.J. p 1080 note 96. 
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inent;8S but if the obligation is absolute, the cause 
of action on the note accrues in accordance with 
the terms of the instrument.®® 

Makers of guaranty notes are liable for the full 
amount thereof, standing as general creditors of 
the company after such payments,®^ but they are 
liable only as sureties.®® 

Release from liability. The company is without 
power to release a subscriber to a guaranty contract 
created for the payment of losses, where there is a 
large amount of outstanding insurance written on 
the faith of such guaranty,®® and the subscribers to 
the guaranty are estopped to deny their liability 
thereunder.®^ 

Deposit with state. In absence of a statutory re¬ 
quirement therefor, the surplus assets of the com¬ 
pany necessary for it to do business need not be 
deposited with state officers.®® 


§ 114. Surplus and Dividends 

a. In general 

b. Life insurance 

a. In General 

In general the surplus of a mutual Insurance company 
belongs to Its members or policyholders. Distribution 
thereof, or of dividends therefrom, Is generally governed 
by the contract or policy, together with the governing 
statutes and charter and by-laws of the company. 

In general, any funds accumulated by a mutual 
insurance company in excess of its losses and ex¬ 
penses constitute a surplus,®® and statutory author¬ 
ity exists in some jurisdictions for the accumula¬ 
tion of a surplus within the limits set by the stat- 
utes.®*^ The surplus is sometimes spoken of as a 
trust fund.®® 

Rights in, or distribution of, surplus. The sur¬ 
plus or profits of the company belong to its mem¬ 
bers or policyholders,®® at least equitably,i and they 
are entitled to share therein.® The nature and ex¬ 
tent of this right are dependent on the existing con- 


B9. Conn.—^Hope Mut. Life Ina. Co. 

V. Weed, 28 Conn. 61. 

N.Y.—^Howland v. Edmonds, 33 Barb. 
433, reversed on other unrounds 24 
N.Y. 307. 23 How.Pr. 162. 

50. N.Y.—^Howland v. Edmonds, 24 
fX.Y. 307, 23 How.Pr. 152, revers¬ 
ing S3 Barb. 433. 

32 C.J. p 1030 note 98. 

51. Conn.—^Hope Mut Life Ins. Co. 
V. Weed, 28 Conn. 61. 

32 C.J. p 1030 note 99. 
sa. Cal.—Neale v. Head. 65 P. 181, 
133 Cal. 42, rehearing denied 65 
P. 56, 133 Cal. 42. 

Iowa.—^Smith v. Sherman, 85 N.W. 
747, 118 Iowa 601. 

93. Wash.—^McConaughy v. Juvenal, 
131 P. 851, 73 Wash. 166. 

94k Wash.—^McConaughy v, Juvenal, 
supra. 

95. Md.—Goldsborough v. Slegk, 133 
A. 472, 150 Md. 667. 

Deposits with state as security see 
supra SS 72, 81. 

Subsegaeat statute Inapplloable 
Statute, passed subseguently to 
last deposit made by officer of mu¬ 
tual fire insurance company to cre¬ 
ate such surplus assets as to entitle 
company to do business In a foreign 
-state, was held not to affect status 
ot deposit.—Goldsborough v. Slegk. 
supra. 

96k Neb.—Clark t. Lincoln Liberty 
Life Ins. Co., 296 N.W. 449, 139 
Neb. 65—Whaley v. Matthews, 280 
N.W. 169, 134 Neb. 876. 

N.Y.—Wells V. Metropolitan Life Ins. 
Co., 13 N.Y.S.2d 22, 171 Misc. 878, 
affirmed 18 N.Y.S.2d 170, 1st case, 
appeal granted U 490, 


257 App.Dlv. 1046, affirmed 18 N. 
Y.S.2d 170, 2nd case, 268 App.Dlv. 
986, reargument denied 18 N.Y.S. 
2d 743, 268 App.Dlv. 1071. 

Ohio.—State v. Conn. 166 N.B. 188, 
116 Ohio St 607, 60 A.L.R. 478. 
32 C.J. p 1030 note 4. 

97. Dlsoretlou of directors 
The discretion conferred on direc¬ 
tors of mutual Insurance company to 
accumulate a permanent general sur¬ 
plus is not an absolute one but Is 
subject to the requirements of good 
faith and obedience to law estab¬ 
lished as generally controlling the 
decision of directors of corporations 
In like situations.—White Fuel Cor¬ 
porations V. Liberty Mut. Ins. Co., 
46 N.E.2d 648, 313 Mass. 166. 

Extent of aoouxnulation 
Under statutes authorizing mutual 
company to determine percentages 
of dividend and to accumulate and 
hold profits, but only until such prof¬ 
its equal a specified per cent of Its 
Insurance in force, a company may 
accumulate, In addition to calculated 
policy reserve, surplus funds for 
general streng^ening of the compa¬ 
ny, for which it is not obliged to ac¬ 
count to those who were policy hold¬ 
ers during the period of accumula¬ 
tion.—White Fuel Corporations v. 
Liberty Mut. Ins. Co., supra. 

98i Neb.—Clark v. Lincoln Liberty 
Life Ins. Co., 296 N.W. 449, 189 
Neb. 65—Whaley v. Matthews, 280 
N.W. 169, 134 Neb. 876. 

99. Ohio.—State v. Conn, 165 N.E. 
188, 116 Ohio St. 607, 60 A.L.R. 
473. 

1 , Neb.—State ex rel. Smrha v. Cos- 
mopoUtcm Old Line Ins. Co., |91 Nt 
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W. 72, 187 Nob. 742, vacating 287 
N.W. 654, 136 Neb. 833. 
a. N.Y.—Garofano Const. Co. v. 
Lumber Mut. Casualty Ins. Co. of 
New York, 26 N.Y.S.2d 780, 176 
Misc. 169—Wells v. Metropolitan 
Life Ins. Co., IS N.Y.S.2d 22, 171 
Misc. 878, affirmed 18 N.Y.S.2d 170, 
1st case, appeal granted 14 N.Y. 
S.2d 490, 257 App.Dlv. 1046, af¬ 
firmed 18 N.Y.S.2d 170, 2nd case, 
268 App.Dlv. 986, reargument de¬ 
nied 18 N.Y.S.2d 748, 258 App.Div. 
1071. ■ 

32 C.J. p 1030 note 4. 

'‘The policyholder of a mutual life 
Insurance company . . . has a 
property interest in surplus."—Clif¬ 
ford V. Metropolitan Life Ins. Co., 
84 N.Y.S.2d 693. 695. 264 App.Div. 
168. 

"In a mutual company the mem¬ 
bers are entitled to a pro rata dis¬ 
tribution of the 'net profits . . . 
according to the rule of distribu¬ 
tion."—Petition of Charlton Broa 
Transp. Co., 30 A.2d 538, 639, 181 
Md. 263—^Mutual Fire Ins. Co. v.‘ 
Jean. 63 A. 950, 952, 96 Md. 252. 
94 Am.S.B. 570. 

Overpayments on humranoe 
Whenever the policyholders in a 
mutual insurance company have paid 
in more than necessary, they are en-, 
titled to a return of such overpay¬ 
ments.—^Llpsman v. Belch, 16 N.Y.S. 
2d 892, 173 Misc. 294. 

It is essenoe of "mutual insur¬ 
ance" that excess in premium over 
actual cost as ascertained shall be 
returned to policyholder.—Keystone 
Mut. Casualty Co. v. Driscoll, C.C.A 
Pa., 137 F.2d 907, affirming, D.C., 
44 FtSupp. 658. 
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tract between the policyholder and the company,3 vided for in the policies or in the charter and by- 
as well as the statutes, articles, and by-laws under laws of the company, or by statute.^ Under some 
which the company operates, in so far as they con- statutes the determination of surplus and pajTnent 
stitute part of the contract or policy.^ The decla- of dividends are left to the sound discretion of the 
ration of a dividend payable to the members of a directors of the company,s subject in some cases 
mutual insurance company has been said to be, in to the approval of designated state oihcials.® Where 
effect, an adjustment of the premium rates to con- the board of directors or trustees of a mutual in¬ 
form to the earnings and reserve funds of the surance company is vested with power, either gen- 
company,^ and it is a partial return to the policy- erally or by specific provision, to determine the 
holder of the amount he has been charged for his time, amount, or method of distribution to the pol- 
insurance,® icyholders entitled thereto, the court will not ordi¬ 

narily interfere with the board in the exercise of its 
The times when the surplus shall be ascertained discretion, in the absence of fraud, bad faith, or 


and the method of its distribution 


3. Neb.—^Brown v. Royal Highland¬ 
ers. 299 N.W. 467, 140 Neb. 64— 
Royal Highlanders v. Wiseman, 
299 N.W. 469, 140 Neb. 28. 

N.T.—li. Michel Plumbing & Heat¬ 
ing Corporation v. (American) 
Lumberman’s Mut Casualty Co. of 
Illinois. 44 N,Y.S.2d 627. 
Application of dividends to avoid 
forfeiture of policy see Infra 3 
473 (6). 

Definite dlviaenfi invalid 
A promise purporting to bind a mu¬ 
tual "Insurer to payment of a definite 
“dividend” under a life policy is void 
as against public policy.—^Herman 
V. Mutual Life Ins. Co. of New York, 
C.aA.Pa., 108 P.2d 678, 127 A.L.R. 
1458. 

Illegal promise for division of 
sniplns is ultra vires.—^Durland v. 
Elkhom Life & Accident Ins. Co. of 
Norfolk, 198 N.W. 564, 113 Neb. 105. 

4. N.Y.—Llpsman v. Reich, 16 N.Y. 
S.2d 892, 173 Misc. 294. 

By-laws of company as factor.— 

Garofano Const. Co. v. Lumber Mut. 
Casualty Ins. Co. of New York, 26 
N.Y.S.2d 780, 176 Misc. 159—L. Mich¬ 
el Plumbing & Heating Corporation 
V. (American) Lumberman’s Mut. 
Casualty Co. of Illinois. 44 N.Y.S.2d 
627. 

5. N.Y.—Garofano Const. Co. v. 
Lumber Mut Casualty Ins. Co. of 
New York, 26 N.Y.S.2d 780, 788, 
176 Misc. 159. 

6 L N.Y.—Spencer. White & Prentls 
V. City of New York. 28 N.Y.S.2d 
401, 262 App.Div. 285, appeal de¬ 
nied 30 N.Y.S.2d 809, 262 App.Dlv. 
992—^Lipsman v, Raich, 16 N.Y.S. 
2d 892, 173 Misc. 294—New York 
Plumbers* Specialties Co. v. Stein, 
240 N.Y.S. 834, 186 Misc. 703, re¬ 
versed on other grounds 250 N.Y.S. 
220, 140 Misc. 161. 

“The declaration of a dividend up¬ 
on a policy reduces pro tanto the 
cost of Insurance to the holder of 
the policy.”—^Rhine v. New York Life 
Ins. CPv 6 N.E,2d 74, 78. 273 N.Y. 


are usually pro- I clear violation o 

1, 108 A.L.R. 1197. affirming 2S9 N. 
Y.S, 117, 248 App.Dlv. 120. 

DlstinguiiAiad from ordinary divi¬ 
dend 

(1) The theory of a dividend in a 
mutual company differs considera¬ 
bly from the one in connection with 
the ordinary corporate dividend.— 
Llpsman v. Reich, 16 N.Y.S.2d 892, 
173 Misc. 294. 

(2) Such “dividends” are not div¬ 
idends, in the accepted and ordinary 
sense of the word but represent an 
excess premium or overcharge paid 
by the policyholder, and then re- j 
turned to him, without interest, less I 
the costs attendant on collection and 
administration and various other de¬ 
ductions.—Wells V, Metropolitan 
Life Ins. Co., IS N.Y.S.2d 22, 171 
Misc. 878, affirmed 18 N.Y.S.2d 170, 
1st case, appeal granted 14 N.Y.S.2d 
490, 257 App.Div. 1046, affirmed 18 
N.Y.S.2d 170, 2nd case, 258 App.Div. 
986, reargument denied 18 N.Y.S.2d 
743, 258 App,Div. 1071. 

7- Ala.—Ellis V. Mutual Life Ins. 
Co. of New York, 187 So. 434, 237 
Ala. 492. 

Ely.—^Miller v. New York Life Ins. 

Co.. 200 S.W. 482, 179 Ky. 246. 

Mass.—White Fuel Corporations v. 
Liberty Mut. Ins. Co., 46 N.R2d 
548, 313 Mass. 165. 

Neb.—^Royal Highlanders v. Wise¬ 
man, 299 N.W. 459, 140 Neb. 28. 

32 C.J. p 1031 notes 6-T. 

Change to level premium basis 

(1) After due change in the com¬ 
pany from an assessment to a legal 
reserve or level-premium basis, sur¬ 
plus resulting from premiums paid 
by legal reserve policyholders must 
be returned to such members.—'Wall 
V. Bankers* Life Co. of Des Moines, 
223 N.W. 257. 208 Iowa 1053, appeal 
dismissed 51 S.Ct. 104, 282 XJ.S. 808. 
75 L.Ed. 725. 

(2) Losses to assessment members 
are not operating expenses to be 
charged against legal reserve mem¬ 
bers, In determining surplus to be 
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if a statutory mandate,^® particu- 

pald to latter.—^Wall v. Bankers’ Life 
Co. of Des Moines, supra. 

8 . Iowa.—v. Bankers’ Life Co. 
of Des Moines, 223 N.W. 257, 208 
Iowa 1053, appeal dismissed 61 
S.Ct 104, 282 U.S. SOS, 75 L.Ed. 
725. 

Neb.—^Brown v. Royal Highlanders, 
299 N.W. 487, 140 Neb. 54. 

N.Y.—L. Michel Plumbing & Heating 
Corporation v. (American) Lum¬ 
berman’s Mut. Casualty Co. of Illi¬ 
nois, 44 N.Y.S.2d 627. 

Where direotors ''msy*' determine 
dividends, it is left to their discre¬ 
tion.—^White Fuel Corporations v. 
Liberty Mut. Ins. Co., 46 N.E.2d 548, 
313 Mass. 165. 

9. N.Y.—Llpsman v. Reich, 16 N.Y. 
S.2d 893, 173 Misc. 294. 

Power of state insuraiioe depart¬ 
ment 

(1) Although state insurance de¬ 
partment has supervisory powers 
over the company, where evidence 
established that directors in limit¬ 
ing distribution of surplus funds did 
not violate any statute, did not ex¬ 
ceed their statutory power, and were 
in all respects carrying out their 
contracts in good faith, and were not 
transacting business fraudulently, 
order of state department of insur¬ 
ance directing an additional distri¬ 
bution was improper.—^Royal High¬ 
landers V. Wiseman, 299 N.W. 459, 
140 Neb. 28. 

(2) Under some statutes, the i>ay- 
ment of dividends to policyholders 
of mutual casualty insurance com¬ 
pany is not solely within unreviewa- 
ble discretion of directors, superin¬ 
tendent of insurance being arbiter 
in matters affecting payment by pol¬ 
icyholders in way of assessments 
and in way of refunds for overcharge 
es of premiums.—Lipsman v. Reich. 
16 N.Y.S.2d 892, 173 Misc. 294. 

10. Neb.—^Brown v. Royal Highland¬ 
ers, 299 N.W. 467, 140 Neb. 54— 
Royal Highlanders v. Wiseman, 
299 N.'W. 459, 140 Neb. 28. 



§ 114 


INSURANCE 


44 C.J.S. 


larly if, by so doing, the court will be exercising 
visitorial powers over the company 

Classification of policies. Under general princi¬ 
ples of equity, aided by the statutes in some juris¬ 
dictions, a mutual insurance company may not dis¬ 
criminate in its distribution of surplus to the mem- 
bers .^2 However, reasonable classification of poli¬ 
cies into groups for dividend purposes is often per¬ 
mitted by the statutes.^® On the theory that divi¬ 
dends to mutual insurance company policyholders 
constitute a return of overpayments, a statute pro¬ 
viding that the company may make reasonable clas¬ 
sification of policies expiring during a fixed period 
requires that the classification be so made as to 
make it possible equitably to determine the amount 
of returnable overpayment for the particular period 
during which those policies were in force, and not 


on the basis of general surplus.14 Under such a 
statute dividends may and should be declared on 
expired policies, and a policyholder may be enti¬ 
tled to a dividend after expiration of his policy.15 
Conditions on right. The right to a dividend 
may be conditioned on the policyholder’s compliance 
with the terms of the policy, such as payment of 
the premiums due.^® A proviso that payment of 
premium following lega4 proceedings shall not con¬ 
stitute compliance with the terms of the policy as 
to payment is not invalid as arbitrary if made ap¬ 
plicable to all policyholders.17 An unwarranted ac¬ 
tion for premiums by the company against a policy¬ 
holder who is not in default does not deprive him 
of his right to dividends under such a condition.^® 
Loss of right. The right to a dividend may be 
lost to a policyholder by agreement or waiver.^® 


L.. Michel Plumblngr & Heatingr 
Corporation v. (American) Lum- 
berman’s Mut Casualty Co. of Illi¬ 
nois, 44 N.Y.S.Sd 627. 

'Borden of proof 

In mutual policyholder’s action for 
■dividends with defense that divi¬ 
dends were not payable because of 
institution of legal proceedings to re- 
■cover them, policyholder failed to 
sustain burden of proving that in¬ 
surer’s officers or employees, with 
whom his witness* conversations 
were had, possessed authority to 
waive policy provisions with respect 
to payment of premiums.—^L. Michel 
Plumbing & Heating Corporation v. 
(American) Lumberman’s Mut. Cas¬ 
ualty Co. of Illinois, supra. 

'll. AIcl—^E llis V. Mutual Life Ins. 
Co. of New York, 187 So. 434. 287 
Ala. 492. 

‘Bonn of action 

In determining whether court had 
jurisdiction to pass on alleged il¬ 
legal distribution of divisible sur¬ 
plus, form of suit was immaterial, 
and determining factor was whether 
or not object of suit was to have 
court exercise visitorial power.—^El¬ 
lis V. Mutiial Life Ins. Co. of New 
York, supra. 

12 . Neb.—Whaley v. Matthews, 280 
N.W. 169, 184 Neb. 876. 

N.Y.—^Rhine v. New York Life Ins. 
Co., 6 N.B.2d 74, 273 N.Y. 1. 108 
A.L.R. 1197, affirming 289 N.Y.S. 
117, 248 APP.D1V. 120, and followed 
in Rubin v. Metropolitan Life Ins. 
Co., 16 N.B.2d 298, 278 N.Y. 625, 
affirming 296 N.Y.S. 908. 251 App. 
Div. 382, motion denied 298 N.Y. 
S. 510, 251 App.Dlv. 885. 

13. N.Y.—^Llpsman v. Reich, 16 N.Y. 
S.2d 892, 173 Mlsc. 294. 

*On state basis 

Statute permitting grouping of 
jsubscrlbers according to nature of 
Tbuslness and probable risk of Injury 


was held not to authorize work¬ 
men’s compensation insurer to group 
its policy holders by states and 
to refuse to pay local policy holders 
same dividend paid policy holders in 
other states.—American Mine Own¬ 
ers’ Mutual V. Sam L; Matz Coal 
Corporation, 134 S.E. 539, 145 Va. 
382. 

14. N.Y.—^Llpsman v. Reich, 16 N.Y. 
S.2d 892, 173 Misc. 294. 

15. Aotloxi not barred 

A holder of expired policy in mu¬ 
tual casualty Insurance company was 
not precluded from maintaining ac¬ 
tion to recover unabsorbed premiums 
because the right to return unab¬ 
sorbed premiums was on "expiring” 
policies, since, if dividends could 
only be declared while policies were 
still unexpired, practical effect would 
be a failure of all payment.—^Llps- 
man v. Reich, supra, 

16. N.Y.—Garofano Const Co. v. 
Lumber Mut. Casualty Ins. Co. of 
Now York, 26 N.Y.S.2d 780, 176 
Misc. 169—^L. Michel Plumbing & 
Heating Corporation v. (American) 
Lumberman’s Mut Casualty Co. of 
Illinois, 44 N.Y.S.2d 627. 
Bolioyholder's default, and not the 

subsecLuent commencement of legal 
proceedings by insurer to recover the 
premiums, determines the loss of 
dividends.—^L. Michel Plumbing & 
Heating Corporation v. (American) 
Lumberman’s Mut Casualty Co. ofj 
Illinois, supra. 

Fxexnlums Inolnded 

(1) "Premium.” as used in such a 
provision of a by-law, means earned 
premium.—Gtarofano Const. Co. v. 
Lumber Mut Casualty Ins. Co. of 
New York, 26 N.Y.S.2d 780, 176 Misc. 
159. 

(2) Cancellation of a workmen’s 
compensation and employers* liabil¬ 
ity policy issued by mutual Insur¬ 
ance company for nonx>ayment of 
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advance premium did not work a 
"forfeiture” of Insured’s right to par¬ 
ticipate in company’s dividends un¬ 
der such a by-law, since by-law did 
not cover an advance premium.— 
Garofano Const. Co. v. Lumber Mut 
Casualty Ins. Co. of New York, su¬ 
pra. 

(3) In such a case company could 
not avoid liability for Insured’s share 
of dividends on ground that policy 
could have been canceled for non¬ 
payment of earned premiums, not¬ 
withstanding company’s failure to 
demand a larger sum as earned pre¬ 
miums might have been due to in¬ 
sured’s failure to keep proper books 
respecting its pay roll expenditures. 
—Garofano Const Co. v. Lumber 
Mut. Casualty Ins. Co. of New York, 
supra. 

Bsanlreoueat held reasonable 
N.Y.—^L, Michel Plumbing & Heating 
Corporation v. (American) Lum¬ 
berman’s Mut. Casualty Co. of Il¬ 
linois, 44 N.Y.S.2d 627. 
ir. NY.—L. Michel Plumbing & 
Heating Corporation v. (American) 
Lumberman’s Mut. Casualty Co. of 
Illinois, supra. 

Waiver 

"Under such a proviso, the mere act 
of Insurer in commencing legal pro¬ 
ceedings for collection of premiums 
does not alter the policyholder’s 
status as to dividends before action 
is commenced, payment of premiums 
xmder such circumstances not being 
a waiver of default in payment pre¬ 
ceding commencement of legal pro¬ 
ceedings.—^L. Michel Plumbing & 
Heating Corporation v. (American) 
Lumberman’s Mut Casualty Co. of 
Illinois, supra. 

18. NY.—L. Michel Plumbing & 
Heating Corporation v. (American) 
Lumberman’s Mutucd Casualty Co. 
of Illinois, supra. 

19u Va.—American Mine Owners* 



44 C.J.S, 


INSURANCE 


§ 114 


Where a policy is assigned by insured pursuant to 
an agreement which is void as against public pol¬ 
icy, neither the assignor nor the assignee is enti¬ 
tled to recover the dividends which may have ac¬ 
crued in favor of such policy.^® 

Remedies. Under some statutes, a member is en¬ 
titled to dividends only after the ascertainment and 
apportionment of the divisible surplus, and until 
this is done no action at law lies under such a stat¬ 
ute to recover any portion of the surplus.^i If 
there is an inequitable distribution of the surplus, 
a policyholder may sue to obtain his proportionate 
share.22 On failure of a mutual insurance company 
to pay a dividend in a situation calling for such a 
payment, a policyholder may maintain a derivative 
action against the company and its directors in be¬ 
half of all similarly situated, to compel such a pa^'- 
ment.23 Where by statute state officers are given 
supervisory control of the pajnnent of dividends, 
such officer is a proper party to the action.24 

b. Life Zhsnrance 

(1) In general 

(2) Nature and extent of right of par¬ 

ticipation 

(3) Distribution and apportionment of 

shares 

(4) Share in deferred-dividend funds 

(5) Remedies of policyholders 

Mutual V. Sam L. Matz Coal Cor¬ 
poration, 134 S.E. 539. 145 Va. 382. 

XUsulBolent oonzideratioxL 
Because a foreiirn mutual insur¬ 
ance company is bound by decision 
of commissioner of insurance lower¬ 
ing rates for workmen's compensa¬ 
tion insurance, it was held that the 
company waa not entitled to demand 
of insured a waiver of the right to 
dividends as consideration for ad¬ 
justing their premiums in accordance 
with his rulings.—American Mine 
Owners’ Mutual v. Sam L. Matz Coal 
Corporation. 134 S.B. 639. 145 Va. 382. 

20 . Kan.—Thomas v. Connecticut 
Mut. Life Ins. Co.. 257 P. 727. 728, 

124 Kan. 159, 63 A.L.R. 1400. 

Season for rule 

"Such transactions are regarded 
as having a mischievous tendency 
detrimental to the social welfare, 
apart from simple lack of legal rec¬ 
ognition, and the settled position 
of this court is that the assignor 
and assignee incur equal odium. 

While the guilty assignee gets noth¬ 
ing. the assignor will not be aided 
in attempt to avoid the assignment, 
escape consequences of his vicious 
conduct, and harvest where he plant¬ 
ed no seed. The law leaves him 
where it finds him.”—^Thomas v. Con¬ 
necticut Mut Life Ins. Co., supra. 

44CJ.S.-43 


(1) In General 

The surplus of a mutual life Insurance company is the 
amount accumulated in excess of its reserves, losses, and 
expenses. 

The surplus or profits of a mutual life insurance 
company is the sum remaining out of its gross in¬ 
come after deducting the reserve, dividends, and 
the losses and expensesit arises from savings on 
the assumed rate of mortality, from the excess of 
interest received over the assumed rate, from the 
loading for expenses, and the gains from lapsed and 
surrendered policies; all such items go to make up 
the surplus, or the so-called net profits of the busi¬ 
ness,-^ and it is from this source that all so-called 
dividends and returns to the policyholders, in ex¬ 
cess of the face of the policy, are made.2'*' \s con¬ 
sidered supra § 112, the surplus does not constitute 
any part of the reserve, and hence it may be dis¬ 
tributed without in any way affecting the ability of 
the company to meet its obligations on its policies 
as they mature.-® However, a dividend cannot 
properly be declared by such a company until after 
valuation of its assets and liabilities showing an 
excess of assets over liabilities.^9 

In the absence of a charter provision to the con¬ 
trary, the members or policyholders of a mutual life 
insurance company are regarded, with respect to the 
surplus, as stockholders the same as owners of stock 
in a stock corporation,®o and, as considered infra 

tan Life Ins. Co.. 13 N.T.S.2d 22, 
27. 171 Miac. 878, affirmed 18 N.T.S. 
2d 170, Ist case, appeal granted 14 
X.Y.S.2d 490, 237 App.Div. 1046, af¬ 
firmed IS X.T.S.2d 170, 2nd case. 
25S App.Div. 9S6, reargument de¬ 
nied IS X.Y.S.2d 743. 258 App.Div. 
1071. 

Contract provlaloBs control 
WTiere accretions to a fund of mu¬ 
tual legal reserve life insurance 
company were derived from suspen¬ 
sions and lapsed or surrendered pol¬ 
icies, and contract of parties provid¬ 
ed that such accretions should be 
transferred to general fund to be 
used for best interests of the com¬ 
pany and general expenses of .opera¬ 
tion, the provisions of the contract 
would control, and such accretions 
could not be treated as accumulated 
surplus of any other fund.—Brown 
V. Royal Highlanders. 299 N.W. 467, 
140 Xeb. 54. 

27. Pa,—^White v. Provident Life & 
Trust Co., 85 A. 463. 237 Pa. 376. 
37 C.J.' p 369 note 68. 

2 a. Pa.—^Whlte v. Provident Life & 
Trust Co., supra. 

Conn.—Fuller v. Metropolitan 
Life Ins. Co., 41 A. 4, 70 Conn. 
647. 

U.S.—^Pelr v. Commissioner of 


21 . Ala.—Ellis v. Mutual Life Ins. 
Co. of New York, 187 So. 434, 237 
Ala. 492. 

22. N.Y.—Clifford v. Metropolitan 
Life Ins. Co., 34 X.Y.S.2d 693, 264 
App.Div. 168. 

23. Pleadings 

(1) In action against mutual cas¬ 
ualty insurance company to recover 
dividend or return of unabsorbed 
premiums, complaint should have re¬ 
ferred specifically to by-laws, rules, 
and regulations of company with re¬ 
gard to necessity of demand on di¬ 
rectors for such payment prior to 
maintenance of action.—^Llpsman v. 
Reich, 16 N.Y.S.2d 892, 173 Misc. 294. 

(2) The complaint should show 
specifically the right of the policy¬ 
holder to dividends.—^Lipsman v. 
Reich, supra. 

24. N.Y.—Lipsman v. Reich, supra. 

25. Pa.—^Whlte v. Provident Life & 
Trust Co.. 85 A. 463, 237 Pa. 375. 

37 C.J. p 369 note 68. 

3. Pa.—^White v. Provident Life & 
Trust Co., 85 A. 463, 237 Pa. 375. 

87 C.J. p 370 note 72. 

”The policyholder creates his own 
surplus, by paying more for his in¬ 
surance in advance than it should 
actually cost, based upon the mor^ 
tallty tables.”—^Wells v. Metropoli- 
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subdivision b (2) of this section, the surplus belongs 
equitably to them in the proportion in which they 
contributed. Although ther^ are some decisions to 
the contrary,81 the law seems to be well settled that 
no trust relation exists between a mutual company 
and a participating policyholder, with respect to the 
surplus or profits,®^ but that their relation is merely 
a contract relation, measured by the terms of the 

policy.88 

(2) Nature and Extent of Right of Partici¬ 
pation 

The nature and extent of the right of members and 
policyholders of mutual life Insurance companies to share 
in the surplus Is determined by their contract and the 
governing statutes. 

Although the surplus of a mutual life insurance 
company belongs and may be distributed equitably 
to the members or policyholders, in the proportion 
in which they contributed,84 in general, the nature 
and extent of their right to the so-called dividends 
or participation in the profits or surplus of the com¬ 
pany depend entirely on the contract of the parties 
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as evidenced by the policy®6 and the governing stat¬ 
utes.® 6 

Classes of policies. Dividend or participating 
policies are of different classes; some of them al¬ 
low, by agreement, a distribution of the dividend 
annually, and are called “annual dividend poli- 
cies,”87 while others defer the right to appropriate 
the dividend or surplus to an agreed period, some 
five years, some ten years, some fifteen years, and 
others twenty years, and are called “deferred divi¬ 
dend policies.”® 8 

Options of policyholder and company. Some poli¬ 
cies provide that dividends shall, at insured's elec¬ 
tion, annually be either paid in cash or applied to 
payment of premium or applied to purchase of paid- 
up additions or left to accumulate,®® and if insured 
makes no election, the company may, at its option, 
apply the dividends to the purchase of paid-up ad- 
ditions.4® The latter option applies only where the 
insurance is kept in force,41 and, as considered in¬ 
fra § 473(5), if insured is in default for nonpayment 
of premium, dividends may be applicable to the pay¬ 
ment of the premium. By statute, in some juris- 
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Internal Revenue. O.CA.. 96 F.2d 
642, 651. citing: Oorpxis jrnria. 

Wls.—-Huber v. Martin, 105 H.W. 
1081, 127 Wls. 412, 115 Am.S.R. 
1028, 3 Ii.R.A.,N.S., 653. 7 Ann.Cas. 
400. 

Rigrhts of stockholders and policy¬ 
holders in surplus of stock com¬ 
panies see supra § 103. 

Rights of stockholders and policy¬ 
holders in surplus of mixed com- 

' panles see supra § 93. j 

31. Ky.—^Equitable Life Assur. Soc. i 
V. Hardin. 178 S,W. 1155, 166 Ky. | 
51—^Equitable Life Assur. Soc. v. 
Winn. 126 S.W. 153, 137 Ky. 641. 28 
L.R.A..N.S.. 558. 

32. N.Y.—^Uhlman v. New York Life 
Ins. Co.. 17 N.E. 363. 109 N.Y. 421, 
4 Am.S.R. 482. 

37 C.J. p 370 note 82. 

33. N.Y.—^Uhlman v. New York Life 
Ina Co., supra. 

37 C.J. p 370 note 88. 

34k N.Y.—^Barnett v. Metropolitan 
Life Ins. Co., 16 N.Y.S.2d 198, 268 
App.Div. 241. reargument denied 
17 N.Y.S.2d 1019. 258 App.Div. 1041. 
affirmed 33 N.E.2d 564, 285 N.Y. 
627—^Rubln v. Metropolitan Life 
Ins. Co.. 296 N.Y.S. 908, 251 App. 
£>iv. 882, motion denied 298 N.Y.S. 
510, 251 App.Div. 886, affirmed 16 
N.B.2d 298, 278 N.Y. 625. 

87 C.J. p 870 note 76. 

35. Neb.—^Brown v. Royal High¬ 
landers. 299 N.W. 467, 140 Neb. 
64—^Royal Highlanders v. Wise¬ 
man, 299 N.W. 459. 140 Neb. 28. 

N.Y.—Wells V. Metropolitan Life Ins. 


Co., 18 N.Y.S.2d 22, 171 Mlsc. 878, | 
affirmed 18 N.Y.S.2d 170, 1st case, j 
appeal granted 14 N.Y.S.2d 490, 
267 App.Div. 1046, affirmed 18 N. 
Y.S.2d 170, 2nd case, 258 App.Div. 
986, reargument denied 18 N.Y.S.2d 
243. 258 App.Div. 1071. 

37 C.J. p 371 note 87. 

Dlstlngttlehed from ordinary divi¬ 
dends 

Such dividends are. strictly speak¬ 
ing, not profits as in the case of w 
ordinary corporation, but really con¬ 
stitute a return to the policyholder 
of the amount he has been oveiv 
charged for his insurance.—Rhine v. 
New York Life Ins. Co., 289 N.Y.S. 
117, 248 App.Div. 120, affirmed 6 N. 
E.2d 74. 278 N.Y. 1, 108 A.L.R. 1197, 
followed in Rubin v. Metropolitan 
Life Ins. Co., 16 N.B.2d 298, 278 N. 
Y. 626. affirming 296 N.Y.S. 908. 261 
App.Div. 382, motion denied 298 N.Y. 
S. 610, 261 App.Div. 885—Wells v. 
Metropolitan Life Ins. Co., 18 N.Y. 

S. 22, 171 Misa 878, affirmed 18 N. 

T. S.2d 170, first case, appeal grant¬ 
ed 14 N.Y.S.2d 490, 267 App.Dlv. 1046, 
affirmed 18 N.Y.S.2d 170, second case, 
258 App.Dlv. 986, reargument denied 
18 N.Y.S.2d 243, 258 App.Dlv. 1071. 

Tennlnation of a member’s Insur¬ 
ance does not deprive him of hls 
right to participate in profits which 
have already accrued.—Carlton v. 
Southern Mut Ins. Co., 72 G€U 371. 

BigThts of benefloiary 
During the life of Insured the ben¬ 
eficiary is not entitled to dividends 
on a life policy.—New York Plumb¬ 
ers’ Specialties Co. v. Stein, 240 N. 
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Y.S. 834, 186 Mlsc. 703, reversed on 
other grounds 260 N.Y.S. 220, 140 
Mlsc. 161. 

Oroup tnsuranoe 

The right of the certificate hold¬ 
ers under a group life insurance pol¬ 
icy to participate In the divisible 
surplus accruing to such policies de¬ 
pends on the terms of the policy, the' 
certificate holders having no right 
to share in such surplus in the ab¬ 
sence of any agreement to such ef¬ 
fect.—^Pelelas v. Caterpillar Tractor 
Co., D.C.I11. 30 F.Supp. 173, affirmed, 
C.C.A., 113 F.2d 629, certiorari denied 
61 S.Ct. 188, 311 U.S. 700, 86 L.Ed. 
464. 

30. Cal.—^Blackburn v. Home Life 
Ins. Co. of New York, 120 P.2d 31. 
19 Cal.2d 226. 

37- Ky.—^Maddox v. Mutual Life 
Ins. Co.. 234 S.W. 949, 193 Ky. 38. 
22 A.L.R. 1276. 

38. Ky.—^Maddox v. Mutual Life 
Ins. Co., supra. 

Share in deferred-dividend funds see 
infra subdivision b (4) of this sec¬ 
tion. 

39. Miss.—New York Mut. Life Ina 
Co. V. Breland, 78 So. 362, IIT 
Miss. 479, L.R.A.1918D 1009. 

With respect to deferred-dividend 
policies see Infra subdivision b 
(4) (a) of this section. 

4a Miss.—New York Mut. Life Ina 
Co. V. Breland, supra. 

41. Miss.—^New York Mut Life Ina 
Co. y. Breland, supra. 
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dictions, on failure of insured to make an election, 
the company is required to apply the dividends to 
the purchase of paid-up additions to the policy.**^ 

Scrip dividend; certificate, A scrip dividend 
which merely entitles the holder nominally to a cer¬ 
tain per cent of accumulated funds possessed by the 
company, to discharge its liabilities, subject to the 
claims of the company, does not entitle the holder 
to recover on the scrip where no profits have been 
divided.^® Such a dividend may be rebated on pre¬ 
mium when called for,^^ and does not draw inter¬ 
est's Hence a dividend certificate, which entitles 
the holder to accumulations of interest or income is 
not a mere scrip dividend,and the holder of such 
a certificate, in the absence of any showing by the 
company as to what the amount of the certificate 
would have actually earned, is entitled to the value 
of the certificate with compound interest at the av¬ 
erage interest rate.47 

(3) Distribution and Apportionment of 
Shares 

Apportionment of dividend^ to the members or policy- 
holders in a mutual life insurance company must be made 
In accordance with the contract and governing statutes. 


Matters relating to such apportionment frequently rest 
in the sound discretion of the officers or directors of the 
company. 

The amount of the dividend to be apportioned to 
a policyholder in a mutual insurance company must 
be determined in accordance v.ith the plan under 
which the policy is issued."*^ If no specified plan 
is provided for or agreed on other than it be eq¬ 
uitable, the distribution should be made in an eq¬ 
uitable manner, and each participating policyhold¬ 
er be apportioned an equitable share of the surplus 
or profits,recognizing and applying, in such dis¬ 
tribution, the principle of averages.®® 

The company cannot discriminate among its pol¬ 
icyholders,^^ and some statutes provide expressly 
for an equitable distribulion,®^ or expressly prohib¬ 
it discrimination.®3 Any agreement which may re¬ 
sult in the payment of larger proportionate divi¬ 
dends to one of its policyholders than to others in 
the same class is illegal and void.®** An equitable 
and fair classification may and must include in one 
class all policies issued on the same plan so that 
participation in profits may be uniform with respect 
to all the members of that single branch.®® 


42. N.T.—Phoenix Mut. Life Ins. Co. 
V. Pellgr, 6 N.T.S.2d 170, 254 App. 
Liv. 364, reversing: Phoenix Mut. 
Life Ins. Co. v. Klaw. 1 N.Y.S.2d 
391. 165 Misc. 691. 

Statute given prospective effect, 
not retroactive effect.—Phoenix Mut. 
Life Ins. Co. v. Felig, supra. 

43. Pa.—^Laing v. Pennsylvania Mut. 
Ins. Co.. 1 Phila. 249. 

44h Wls.—^Hazelton v. New York 

Life Ins. Co.. 124 N.W. 1014, 141 
Wis. 639. 

4B- Wis.—^Hazelton v. New York 

Life Ins. Co., supreu 

4ft Wis.—^Hazelton v. New York 

Life Ins. Co., supra. 

47. Wis.—Hazelton v. New York 

Life Ins. Co., supra. 

37 C.J. p 371 note 97. 

4& U.S.—^Puller v. Metropolitan 
Life Ins. Co., C.C.N.Y., 37 P. 168. 
Ga.—^Lockrldge v. State Mut. Life 
Ins. Co.. 82 S.E. 131, 142 6a. 30. 

49. U.S.—Kellner v. New York Mut. 
Life Ins. Co., C.aN.J., 43 P. 623. 

Agreement to ratliy 

If the distribution is not made in 
such manner, a policyholder Is not 
bound to accept the amount appor¬ 
tioned to him, even though he had 
agreed to ratify any plan adopted 
by the company for equitable distri¬ 
bution.—^Kellner v. New York Mut. 
Life Ins. Co., supra. 

50, Ky.—^Miller v. New York Life; 


Ins. Co.. 200 S.W. 4S2, 179 Ky. 
246. 

3? C.J. p 371 note 6. 

51. N.C.—Graham v. Mutual Life 
Ins. Co. of New York, 97 S.E. 6, 
176 N.C. 313. 

Pa.—Grange v. Penn Mut, Life Ins. 
Co.. 84 A. 392, 235 Pa. 320. 

5ft Cal.—Blackburn v. Home Life 
Ins. Co. of New York, 120 P.2d 
31, 19 Cal,2d 226. 

Statutory requirement is part of pol¬ 
icy 

N.Y.—Rhine v. New York Life Ins. 
Co.. 6 N.B.2d 74. 273 N.Y. 1, 108 
A.L.R. 1197, affirming 289 N.Y.S. 
117, 24S APP.DIV. 120, and fol¬ 
lowed in Rubin v. Metropolitan 
Life Ins. Co.. 16 N.B.2d 293, 278 N. 
Y. 625, affirming 296 N.Y.S. 908, 
251 App.Div. 3S2, motion denied 
298 N.Y.S. 510, 251 App.Div. S85. 

53. Tenn.—Maynard v. Mutual Life 
Ins. Co.. 165 S.W.2d 385, 179 Tenn. 
267. 

54. N.C.—Graham v. Mutual Life 
Ins. Co. of New York, 97 S.E. 6, 
176 N.C. 313. 

Pa.—Grange v. Penn Mut. Life Ins. 
Co.. 84 A. 392, 235 Pa. 320. 

55 . Ky.—Miller v. New York Life 
Ins. Co.. 200 S.W. 482, 179 Ky. 246. 

37 C.J. p 371 note 9. 

^^Policyholders of the same class 
are entitled to share with equality in 
dividends."—^Blackburn v. Home Life 
Ina Co. of New York. 120 P.2d 81, 
32, 19 Cal.2d 226. 
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‘‘Class** defined 

In Its primary and ordinary mean¬ 
ing, “class" of life insurance poli¬ 
cies signifies those policies issued: 
First, in same calendar year; sec¬ 
ond, on lives of persons of same age; 
third, on same plan of insurance.— 
Miller v. New York Life Ins. Co., 200 
S.W. 4S2. 179 Ky. 246, 

Ordinary life and disability life pol- 
ioies 

The divisible surplus, payable to 
holders of both ordinary mutual life 
insurance policies and supplementary 
contracts for disability benefits, 
should be apportioned according to 
each holder’s contribution thereto, 
although provision for such benefits 
is printed on statutory rider form, 
attached to, and made part of. pol¬ 
icy, and not as integral part thereof, 
such policy, with supplementary con¬ 
tract. constituting single instru¬ 
ment.—^Rubin v. Metropolitan Life 
Ins. Co., 296 N.Y.S. 908, 251 App.Div. 
382, motion denied 298 N.Y.S. 510, 
231 APP.D1V. SS5, affirmed 16 N.E.2d 
293, 278 N.Y. 625. following Rhine v. 
New York Life Ins. Co., 6 N.E.2d 74. 
273 N.Y. 1. 108 A.I-.R, 1197, affirming 
289 N.Y.S. 117, 248 App.Dlv. 120, 
ApplioabUity of statute 

The langruage of statute, incorpo¬ 
rated in ordinary life policy, purport¬ 
ing to permit deferred payments of 
dividends on industrial policies only 
was inapplicable to ordinary life pol¬ 
icy.—Wells V. Metropolitan Life Zns. 
Co., 18 N.Y.S.2d 170, second case, 
258 AppuDiv. 986. affirming 18 N.Y.S. 
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Where equitable apportionment is required, plac¬ 
ing life insurance policies containing provisions for 
disability benefits in a separate class from identical 
life policies not containing provision for disability 
benefits, for the purpose of apportioning dividends, 
is proper and not unlawfully discriminatory,^® since 
such a classification is proper even though a sepa¬ 
rate premium be charged in the case of the life pol¬ 
icy with provision for disability benefits for the 
life and disability benefit features.®^ Under such a 
classification it is not discriminatory to apportion a 
lower rate of dividend to policies containing provi¬ 
sion for disability benefits.®* It is, however, not in¬ 
equitable for the same dividend to be paid to the 
holders of life policies with provision for accidental 
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death benefits as is paid on policies without such 
provision.®* 

In declaring a dividend out of surplus, the right 
to participate in such dividend cannot be limited to 
holders of policies which shall be continued in force 
by the payment of a future premium,®* and, where 
a portion of the surplus is ordered to be distributed 
among the members, it at once becomes separated 
from the corporate assets, and is the property of the 
several members then existing, and is payable to 
each on demand on ascertainment of his share.®i 

Duty and discretion in snaking distribution. Un¬ 
less some restraint is imposed by statute, charter, 
by-laws, contract, or otherwise, whether a dividend 
shall be declared, and, if declared, its amount, rests 
in the sound discretion of the directors.®* However, 
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2d 170, first case, affirming 13 N^.T. | 
S.2d 22, 171 Mlsc. 878, appeal grant- j 
ed 14 N.T.S.2d 490, 267 App.Dlv. j 
1046, reargument denied 18 N.7.S.2d I 
748, 258 App.Div. 1071. 

66 L U.S.—Sullivan v. Penn Mut lilfe j 
Ins. Co., C.C.A.I11.. 100 P.2d 560. 
Cal.—^Blackburn v. Home Life Ins. 
Co. of New York. 120 P.2d 31, 19 

N.T^Rhlne' V. New York Life Ins. 
Co., 289 N.T.S. 117, 248 App.Dlv. 
120, affirmed 6 N.B.2d 74, 273 N.Y. 
1, 108 A.L.B. 1197, followed In Ru¬ 
bin V. Metropolitan Life Ins. Co., 
16 N.E.2d 293, 278 N.Y. 625, af¬ 
firming 296 N.Y.S. 908, 251 App. 
Div. 382, motion denied 298 N.Y.S. 
610, 261 App,Div. 885. 

Tenn.—^Maynard v. Mutual Life Ins. 

Co.. 166 S.W.2d 885, 179 Tenn. 267. 
Beasons for mle 

(1) "There may well be a distinc¬ 
tion in the earnings on ordinary life 
insurance policies containing disa¬ 
bility Insurance provisions and those 
on policies with no such provisions. 
It is only logical that additional ex¬ 
penses of administration and of in¬ 
vestigation and payment of claims 
will attach to policies such as that 
of plaintiff which do not arise out of 
policies for straight life Insurance. 
The earnings from premiums of the 
two classes of policies may well dif¬ 
fer."—Sullivan V. Penn Mut Life 
Ins. Co.. C.C.A.I11., 100 F.2d 660, 
662. 

(2) Being different in form and 
kind from life policies containing 
no provision for disability benefits, 
it was not reQulred to be similarly 
classified with such policies.—^Black- 
bum V. Home Life Ins. Co. of New 
York, 120 P.2d 31. 19 Cal.2d 226. 
Fxovlsloii contained In rider 

(1) Where the disability provision 
of a life policy is contained in a 
rider Issued in connection with, and 
.permanently attached to, the policy. 


this does not make the contract two 
policies, one of life and the other 
of disability benefit, for the purpose 
of classification and apportionment. 
Cal.—^Blackburn v. Home Life Ins. 
Co. of New York, 120 P.2d 81. 19 
Cal.2d 226. 

N.Y.—^Rubin v. Metropolitan Life 
Ins. Co.. 296 N.Y.S. 908, 261 App. 
Div. 382, affirmed 16 N.E.2d 293, 
278 N.Y. 626, and motion denied 
298 N.Y.S. 610, 251 App.Div. 886. 

(2) Where company formerly is¬ 
sued riders stating in title that rid¬ 
er was "made a part of the policy" 
this did not indicate Intention of 
company to separate disability con¬ 
tract from life insurance contract, 
particularly in view of statute ex¬ 
pressly providing that riders should 
be deen^d to be parts of policies.— 
Blackburn v. Home Life Ins. Co. of 
New York, supra. 

(3) Where disability benefits could | 
be discontinued without terminating 
death benefit of policy, this did not 
show that rider was an Independent 
contract, where separate execution 
was required by superintendent of 
insurance of New York, and separate 
statement of disability premiums 
was allowed by regulations of super¬ 
intendent.—^Blackburn v. Home Life 
Ins. Co. of New York, supra. 

67. Cal.—Blackburn v. Home Life 
Ins. Co, of New York, supra. 

Tenn.—^Masmard v. Mutual Life Ins. 

Co., 166 S.W.2d 886, 179 Tenn. 267. 
Disability provlsloa as separate ooa- 
tract 

"The mere fact that an additional 
premium Is received by the company 
for the disability provision, which 
entails additional expense, does not 
necessarily mean that the company 
has contracted that such additional 
expense shall not be taken firom the 
surplus contributed by such poli- 
ciea"—Sullivan v. Penn Mut. Life 
Ins. Co., C.C.A.I11., 100 F.2d 560. 
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68 , XT.S.—Sullivan v. Penn Mut. Life 
Ins. Co., supra. 

Cal.—^Blackburn v. Home Life Ins. 
Co. of New York, 120 P.2d 31, 19 
Cal.2d 226. 

N.Y.—^Rhine v. New York Life Ins. 
Co., 6 N.E.2d 74. 278 N.Y. 1, 108 A 
L.R. 1197. affirming 289 N.T.S. 117, 
248 App.Dlv. 120, followed in Ru¬ 
bin V. Metropolitan Life Ins. Co., 

16 N.E.2d 298. 278 N.Y. 625, af¬ 
firming 296 N.T.S. 908, 261 App. 
Div. 382, motion denied 298 N.Y.S. 
610, 251 App.Div. 886. 

Tenn.—Maynard v. Mutual Life Ins. 

Co., 165 S.W.2d 886, 179 Tenn. 267. 
59. N.Y.—^Barnett v. Metropolitan 
Life Ins. Co., 16 N.7.S.2d 198, 268 
App.Dlv. 241, reargument denied 

17 N.T.S.2d 1019, 258 App.Div. 

1041, affirmed 38 N.E.2d 664, 286 
N.Y. 627. 

CreatLon of contliLgeiLcy reserve fond 
A mutual life insurer was entitled, 
under the facts, to place alleged 
profits fl*om accidental death benefits 
in Its contingency reserve fund in¬ 
stead of paying them out in the 
form of dividends as part of the dis¬ 
tributable surplus.—^Barnett v. Met¬ 
ropolitan Life Ins. Co., supra, 
ea Ky.—Mutual Ben. Life Ins. Co. 
V. Davis, 73 S.W. 1020, 116 Ky. 404, 
24 Ky.L. 2291. 

61. Wis.—^Zlnn v. Germantown 
Farmers’ Mut Ins. Co., Ill N.W. 
1107, 132 Wis. 86. 

62. Iowa.—^Wetll v. Bankers’ Life 
Co. of Des Moines, 223 N.W. 267, 
208 Iowa 1063, appeal dismissed 
61 S.Ct 104, 282 XT.S. 808, 76 L.Ed. 
726. 

37 C.J. p 870 note 80. 

Altexation. of praotioe 

In the absence of a provision in 
the contract to the contrary, the 
company may alter its practice as to 
the distribution of profits.—^Puller v. 
Metropolitan Life Ins. Co., 41 A 4, 
70 Conn. 647—87 CJ. p 872 note-20. 
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the duty of the company to distribute the surplus, 
and the time and manner of making such distribu¬ 
tion, usually are provided for either by statute®^ or 
by the policy or the charter of the company.®** If 
the facts warrant the distribution of a dividend, the 
directors may not by resolution lawfully withhold 
the dividend.®® 

The amount of surplus to be retained and distrib¬ 
uted and when distribution shall be made rest with¬ 
in the discretion of the officers of the company, 
w'here the charter or policy requires an equitable 
apportionment,®® as well as where the right to de¬ 
termine such matters is conferred on the companj' 
by the policy.®^ This rule applies even though the 
distribution is provided for by statute, at least where 
the statute is permissive only.®® 


An apportionment made by such officers is prima 
facie an equitable apportionment,®® since it is in¬ 
cumbent on the policyholder attacking an appor¬ 
tionment to show that the principle underlying the 
apportionment was so clearly erroneous as to be 
beyond the exercise of any reasonable discretion,7® 
and, in the absence of proof of fraud, bad faith, 
willful neglect, or abuse of discretion by such offi¬ 
cers,^! or clear transgression of a legislative man¬ 
date,“^2 the courts will not interfere with it. Wheth¬ 
er the company’s officers have exercised their dis¬ 
cretion in an equitable manner cannot be determined 
by the court unless an accounting by the company 
is had and the exact condition of its affairs is fully 
ascertained,*^® and this cannot be done in an action 


63. N.Y.—-Rhine v. New York Life 
Ins. Co.. 6 N,E.2d 74. 273 N.Y. 1. 
108 A.L.R. 1197. affirming 289 N.Y. 
S. 117, 248 App.Div. 120. and fol¬ 
lowed in Rubin v. Metropolitan 
Life Ins. Co.. 16 N.E.2d 293. 278 
N.Y. 626, affirming 296 N.Y.S. 908, 
251 App.Div. 382. motion denied 
298 N.Y.S. 610, 251 App.Div. 885. 

64. Neb,—Brown v. Royal High¬ 
landers, 299 N.W, 467. 140 Neb. 
54. 

37 CJ. p 372 note 19. 

65. N.Y.—Wells V. Metropolitan 
Life Ins. Co., 18 N.Y.S.2d 22. 171 
MIsc. 878, affirmed 18 N.Y.S.2d 170. 
first case, appeal granted 14 N.Y.S. 
2d 490. 257 App.Dlv. 1046, affirmed 
18 N.Y.S.2d 170. second case, 258 
App.DIv. 986, reargument denied 18 
N.Y.S.2d 743, 258 App.Div. 1071. 

SSL N.Y.—Rhine v. New York Life 
Ins. Co.. 6 N.E.2d 74. 278 N.Y. 1, 
108 A.L.R. 1197. affirming 289 N.Y. 
S. 117, 248 App.Div. 120, and fol¬ 
lowed in Rubin v. Metropolitan 
Life Ins. Co.. 16 N.B.2d 293. 278 N. 
Y. 625, affirming 296 N.Y.S. 908, 
251 App.Div. 382. motion denied 
298 N.Y.S. 610, 261 App.DIv. 885— 
Barnett v. Metropolitan Life Ins. 
Co.. 16 N.Y.S.2d 198, 258 App.Div. 
241, reargument denied 17 N.Y.S.2d 
1019, 2.*>S App.Div. 1041, affirmed 
S3 N.E.2d 554. 285 N.Y. 627. 

37 C.J. p 372 note 21. 

Blstributloxi of entire surplus 
Where neither the charter nor the 
policy of the company reQuires it to 
distribute Its entire surplus among 
Its policyholders, but only to credit 
to each policy an equitable share of 
the surplus after deducting the 
amount sufficient to cover all out¬ 
standing risks and obligations, the 
company has the right to retain out 
of Its surplus an amount sufficient 
for this purpose, and the policyhold¬ 
er Is entitled to be credited with 
only such a share of the surplus as 
may. in the discretion of the com¬ 


pany’s officers, be so credited with 
due regard to the safety of all the 
policyholders and the security of the 
company’s business.—Greeff v. Equi¬ 
table Life Assur. Soc.. 54 N.B. 712. 
160 N.Y. 19. 73 Am.S.R. 659. 46 L. 
R.A. 288, reversing 57 N.Y.S. 871, 
40 App.Div. ISO, reversing 52 N.Y.S. 
503, 21 Misc. 96—37 C.J. p 373 note 
27. 

67. U.S.—Black v. Paciflc Mut Life 
Ins. Co., D.C.Ark., Si F.Supp. 805. 

66 . ill.—Rothschild v. New York 
Life Ins. Co.. 97 lll.App. 547. 

37 C.J. p 372 note 22. 

69. N.Y.—Barnett v. Metropolitan 
Life Ins. Co.. 16 N.Y.S.2d 198, 258 
App.Div. 241, reargument denied 
17 N.Y,S.2d 1019, 258 App.Div. 1041, 
affirmed 33 N.E.2d 554, 285 N.Y. 
627—Rhine v. New York Life Ins. 
Co.. 2S9 N.Y.S. 117, 24S App.Div. 
120, affirmed 6 N.E.2d 74. 273 N.Y. 
1. 108 A,L.R. 1197, followed in 
' Rubin v. Metropolitan Life Ins. 
Co.. 16 N.E.2d 293, 278 N.Y. 625, 
affirming 296 N.Y.S. 908, 251 App. 
Dlv. 382. motion denied 298 N.Y.S. 
510, 251 App.Div. SS5. 

37 C.J. p 372 note 23. 

7a N.Y.—Rhine v. New York Life 
Ins. Co.. 2S9 N.Y.S. 117, 248 App. 
Div. 120. affirmed 6 N.B.2d 74, 278 
N.Y, 1. lOS A.L.R. 1197, followed In 
Rubin V. Metropolitan Life Ins. Co., 
16 N.E.2d 293. 278 N.Y. 625, af¬ 
firming 296 N.Y.S. 90S. 251 App. 

[ Dlv. 882, motion denied 298 N.Y.S. 

510, 251 App.Div. 885. 

71. U.S.—Black V. Paciflc Mut. Life 
Ins. Co.. D.C.Ark., 31 F.Supp. 805. 
Cal.—^Blackburn v. Home Life Ina. 
Co. of New York, 120 P.2d 31. 19 
Cal.2d 226. 

Neb.—Royal Highlanders v. Wise¬ 
man. 299 N.W. 459, 140 Neb. 28. 
N.Y.—^Rhlne v. New York Life Ins. 
Co., 6 N.E.2d 74,' 273 N.Y. 1. 108 
A.L.R. 1197, affirming 289 N.Y.S. 
117, 248 App,Div. 120, and followed 
in Rubin v. Metropolitan Life Ins. 
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Co.. 16 N.E.2d 293, 27S N.Y. 625. 
affirming 296 N.Y.S. 908, 251 App. 
Div. 3S2, motion denied 298 N. Y. 
S. 510, 251 APP.D1V. 885—Barnett 
V. Metropolitan Life Ins. Co.. 16 
N.Y.S.2d 198, 258 App.Div. 241, 

reargument denied 17 N.Y.S.2d 
1019. 258 App.Div. 1041, affirmed 
38 N.E.2d 554, 2S6 N.Y. 627. 

37 C.J. p 372 note 24. 

Xnoltuilon. or ezclnslOB. of disability 
or death benefits 

(1) Action of mutual life insurer, 
in distributing smaller dividends on 
life policies containing disability 
benefit provision than on life poli¬ 
cies lacking such provision because 
extra premium charged for disabil¬ 
ity benefits was insufficient to meet 
cost of furnishing such benefits, was 
not abuse of discretion.—Rhine v. 
New York Life Ins. Co.. 6 N.E.2d 
74, 273 N.Y. 1. 108 A.L.R. 1197, af¬ 
firming 289 N.Y.S. 117, 248 App.Div. 
120, and followed in Rubin v. Metro¬ 
politan Life Ins. Co., 16 N.E.2d 293, 
278 N.Y. 625, affirming 296 N.Y.S. 
90S. 251 App.Div. 382, motion denied 
29S N.Y.S. 510, 251 App.Div. 885. 

(2) On the other hand, it has been 
held not an abuse of discretion for 
directors to declare and pay the same 
dividend on life policies with pro¬ 
vision for accidental death benefits 
as were declared and paid on Identi¬ 
cal policies without such provision. 
—^Barnett v. Metropolitan Life Ins. 
Co.. 16 N.T.S.2d 198, 258 App.Div. 
241, reargument denied 17 N.Y.S.2d 
1019, 258 App.Dlv. 1041, affirmed 83 
N.B.2d 654, 285 N.Y. 627. 

76. Neb.—Royal Highlanders v. 
Wiseman, 299 N.W. 459. 140 Neb. 
28. 

73. N.Y.—Greeff v. Equitable Life 
Assur. Soc.. 54 N.B. 712. 160 N.Y. 
19. 73 Am.S.R. 659, 46 L.R.A. 288. 
reversing 57 N.Y.S. 871, 40 App. 
Dlv. ISO, reversing 52 N.Y.S. 503, 
24 Misc. 96—Buford v. Equitable 
Life Assur. Soc., 98 N.Y.S. 162. 
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at law by a policyholder to recover an unpaid bal¬ 
ance of a share of the surplus claimed by him.*^^ 

(4) Share in Deferred-Dividend Funds 

(a) In general 

(b) In tontine funds 

(c) Effect of representation or illustra¬ 

tion as to amotmt of surplus 

(a) In General 

Provfsfon often Is made for the payment of dividends 
at the end of some fixed or deferred period of time. 

Under deferred-dividend life insurance policies 
such as endowment policies, a period is fixed at 
the end of which distribution of profits by way of 
dividends is made.^® Under such contracts the pol¬ 
icyholders, except those whose policies have lapsed 
or matured by death before the expiration of the 
dividend period,76 are entitled to participate in prof¬ 
its by way of dividends apportioned to them by the 
officers or directors,the relation between the com¬ 
pany and insured at the expiration of the period 
named being that of debtor and creditor.'^* As 
stated supra § 108, such policyholders are not enti¬ 
tled to participate in the management of the compa¬ 
ny, nor can they dictate the amount of the dividend 
to be declared,and they are bound by the discre¬ 
tion of the oflScers of the company in apportioning 
dividends, if such discretion is exercised in good 
faith.80 The fact that the holder of such a policy 
commutes his premiums by paying a lump sum in¬ 
stead of paying them periodically, and thereby 
makes his policy a paid-up policy, in the sense that 
all the premiums required by the policy have been 
satisfied, does not affect his right to a share in the 
surplus for division among the policies of the class 
to which he belongs. 


The periods at which dividends of the accumulat¬ 
ed profits may or must be declared depend on the 
governing statute^^ together with the terms of the 
policy.83 A provision of the policy that, on its 
surrender at the expiration of a specified period, 
the holder shall have his full share of the endow¬ 
ment fund, not exceeding a specified sum, does not 
entitle him absolutely to the sum named, but only to 
his share not exceeding that sum.84 

Accounts and apportionment. It is the duty of 
an insurer on the mutual plan so to keep its ac¬ 
counts with its members that it may, when called 
on at the end of the deferred-dividend period, ren¬ 
der a fair and equitable accounting.86 it may adopt 
any method of keeping its accounts, and making ap¬ 
portionments, which includes classification, that is 
fair and equitable when considered with reference 
to its contract, its other policyholders, and which 
will not give undue advantage in the mutual funds 
to any policyholder,and if this method is pur¬ 
sued no policyholder has a right to object to the 
classification or methods of keeping accounts which 
the company has adopted, even though some other 
method, which it might have adopted, would attain 
the same results nor has he the right to demand 
another method of classification for the purpose of 
distribution of profits, in the absence of express pro¬ 
vision therefor in the contract®* 

Options, Under deferred-dividend policies in¬ 
sured is usually given certain options to be exer¬ 
cised at the end of the deferred dividend period.*® 

(b) In Tontine Funds 

Under a tontine Insurance plan, the company is lia¬ 
ble for dividends at the end of the tontine period only 
to those policyholders whose policies are In force at the 
end of such period. 

Under the plan of tontine insurance, defined su¬ 
pra § 27, the holders of policies which lapse®0 or 


74. N.T.—Greefl v. Equitable Life 
Assur. Soc., 54 N.E. 712, 160 N.T. 
19, 78 AulS.R. 669. 46 L..R.A. 288. 
reverslngr 67 N.T.S. 871, 40 App. 
Div, ISO, reversing 62 N.T.S. 603. 
24 Mlsc. 96. 

75. N.T.—^Manson v. New Tork Life 
Ina. Co., 243 N.T.S. 679, 229 App. 
Dlv. 670. 

37 C.J. p 874 note 64. 

7& U.S.—Johnson v. Mutual Ben. 
Life Ins. Co., Neb., 143 P. 950, 76 
C.C.A. 22. 

Ky ,—^Maddox v. Mutual Life Ins. Co.. 
234 S.W. 949, 961, 193 Ky, 38. 22 
A.L.R. 1276. 

37 CJ. p 374 note 65. 

77. Md.—^New Tork Mut Life Ins. 
Co. V. Murray, 76 A. 348, 111 Md. 
600. 

37 C.J. p 374 note 66. 


78. La.—^Breard v. New Tork Life 
Ins. Co., 70 So. 799, 188 La. 774. 

79. TJ.S.—Puller v. Knapp, C.C., 24 
P. 100. 

80. TJ.S.—^Puller v. Knapp, supra. 

81. Md.—^New Tork Mut. Life Ins. 
Co. V. Murray, 76 A. 348, 111 Md. 
600. 

88 . Statute not violated 
Wls.—^Equitable Life Assur. Soc. v. 
Host, 102 N.W. 679, 124 Wis. 667, 4 
Ann.Cas. 413. 

88 . N.J.—^Newaj'k v. New Jersey 
Board of Equalization, 77 A. 796, 

80 N.J.Law 258, affirmed 79 A. 348, 

81 N.J.Law 416. 

Wis.—^Equitable Life Assur. Soc. v. 
Host. 102 N.W. 679, 124 Wls. 667. 
4- AnzhCas. 413. 

67R 


84. Iowa.—Congower v. Equitable 
Mut. Life & Endowment Ass'n, 63 
N.W. 192, 94 Iowa 499. 

85. Ky.—Miller v. New Tork Life 
Ins. Co., 200 S.W. 482, 179 Ky. 
246. 

86 . Ky.—Miller v. New Tork Life 
Ins. Co., supra. 

87 C.J. p 376 note 67. 

87. Ky.—Miller v. New Tork Life 
Ina Co., supra. 

88 . Ky.—Miller v. New Tork Life 
Ins. Co., supra. 

89. U.S.—Gadd v. Equitable Life 
Assur. Soc., C.C.N.T., 97 P. 884. 

90. Mlsa—New Tork Mut Life Ina 
Co. V. Cameron, 66 So. 782, 100 
Miss. 604. 
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mature by death^i before the termination of the 
tontine period are not entitled to participate in the 
accumulated dividends, surplus or profits, even 
though all the premiums for the entire period have 
been paid.®2 The company is liable for such divi¬ 
dends or surplus to those policyholders only whose 
policies are still in force at the end of the tontine 
period.®3 A statute relating to mutual insurance 
and authorizing a distribution of surplus annually or 
at stated periods has no application to tontine in- 
surance.®^ 

Relation of parties; investment of funds. Al¬ 
though there is authority to the effect that the sur¬ 
plus arising on a tontine policy is a trust fund in 
the hands of the company,^5 by the weight of au¬ 
thority the relation between the company and such 
a policyholder, at the end of the tontine period, is 
that of debtor and creditor,®® and not a fiduciary or 
trust relation.®^ 

On the pa 3 rment of the premium by the various 
polic 3 'holders embraced in the tontine class the mon¬ 
ey immediately becomes the property of the compa¬ 
ny and no title thereto remains wth any of the 
policyholders;®® there is no obligation on the part 
of the company to keep and invest funds applicable 
to tontine policies separate and apart from its other 
funds,®® or to make such investment in an^r partic¬ 
ular way or at any particular time, it being left 
entirely to the discretion of the company, except as 
it may be limited by the laws of the state, to invest 
and manage such funds according to the mode which 
in the judgment of the company is best adapted to 
promote the interests of all its policy-holders.! 

The consent of a person who obtains insurance on 
the life of another under the tontine plan, given in 


the application for insurance, to the placing of all 
dividends accruing on the policy' in a reserve fund, 
does not change or enlarge the obligations assumed 
by insurer,- as such consent merely waives the right 
of such person to demand immediate payment of any 
annual dividend to which he may be entitled.® 

Ascertainment and ahportirmment of surplus. 
The ascertainment of the surplus on a tontine policy 
involves the number, dates, and amounts of the poli¬ 
cies issued, the number terminated or the amount 
paid on account of them, the amount of premiums 
and other like items, and the equitable apportion¬ 
ment of the surplus among the continuing policies 
and a policyholder can recover only' the amount 
earned and apportioned to his policy.® Such appor¬ 
tionment is largely within the discretion of the com¬ 
pany,® and, although it is not absolutely and at all 
events conclusive on the policy-holders,it cannot be 
reviewed except for fraud or irregularity-.® How¬ 
ever, the company cannot arbitrarily' fix on a sum 
of money- less than the real surplus, and apportion 
it as surplus.® 

(c) Effect of Representation or Illustration 
as to Amount of Surplus 

Representations as to prospective surpiuses or divi¬ 
dends with respect to a deferred dividend policy usually 
are considered mere estimates, not binding on the com¬ 
pany unless clearly made part of the policy or contract 
of Insurance. 

Representations or statements made at the time 
an endowment or tontine policy is procured as to 
the prospective surplus or profits that will accrue on 
the policy, usually are regarded as mere estimates, 
and not as a definite promise or g^taranty by the 
company that the policy-holder will be entitled to that 
amount at the end of the deferred dividend period.!® 


91- Ky.—New York Life Ins. Co. v. 

Miller. 56 S.W. 975, 22 Ky.L. 230. 
37 C.J. D 375 note 72. 

92. Ky.—New York Life Ins. Co. v. 
Miller, supra. 

N.Y.—^McDonnell v. New York Mut. 
Life Ins. Co.. 116 N.Y.S. 36. 131 
App.Div. 643. 

37 C.J. p 376 note 73. 

93. Wis.—^Ellison v. Straw, 97 N.W. 
168. 119 Wis. 502. 

37 C.J. p 875 note 74. 

94. Ill.—^Romer v. Equitable Life 
Assur. Co.. 102 Ill.App. 621. 

95. Mo.—^Thomas v. Equitable Life 
Assur. Soc.. 205 S.W. 533. 198 Mo. 
App. 533. 

87 C.J. p 876 note 77. 

93. Ill.—^Townsend Equitable Life 

Assur. Society of U. S., 105 N.E. 
824, 263 Ill. 482. 

37 C.J. p 373 note 78. 


97. Ill.—^Townsend v. Equitable Life 
Assur. Society of XJ. S., supra. 

37 C.J. p 375 note 79. 

98. N.Y.—^Uhlman v. New York Life 
Ins. Co., 17 N.E. 363. 109 N.Y. 421, 

4 Am.S.R. 4S2. affirming: 13 Daly 
47. 

99. N.Y.—Uhl man v. New York Life 
Ins. Co., supra—Bogrardus v. New 
York Life Ins. Co., 4 N.E. 522, 101 
N.Y. 328, 

1 . N.Y.—Uhlman v. New York Life 
Ins. Co., 17 N.E. 363, 109 N.Y. 421, 

4 Am.S.R. 482, affirming IS Dalyj 
47—Bogrardus v. New York Life 
Ins. Co., 4 N.E. 522, 101 N.Y. 32S. 

2 . N.Y.—Bogardus v. New York Life 
Ins. Co., supra. 

3. N.Y.—^Bogardus v. New York 
Life Ins. Co., supra. 

4. Ill.—Cahn v. Northwestern Mut. 
Life Ins. Co.. 208 IlLApp. 317. 

Sm Mich.—O'Brien v. Equitable Life 
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I Assur. Soc., 188 N.W. 10S6, 173 
Mich. 432. 

6 . U.S.—Gadd v. Equitable Life As¬ 
sur. Soc., C.C.N.Y.. 97 P. SS4. 

7- N.Y.—^Uhlman v. New York Life 
Ins. Co., 17 N.E. 363, 109 N.Y. 421. 
4 Am.S.R. 482. affirming 13 Daly 
47. 

8 . U.S.—Gadd v. Equitable Life As¬ 
sur. Soc., C.C.N.Y., 97 F. 834. 

9. Mo.—Thomas v. Equitable Life 
Assur. Soc.. 205 S.W. 533, 19S 

Mo.App. 533. 

la Ky.—Metropolitan Life Ins. Co. 
V. Connelly, 271 S.W. 678, 208 Ky. 
630. 

37 C.J, p 376 note 92. 

ZXIiurtratioai aocompaaylAg' policy 
is not part oft contract, where policy 
is also accompanied by statement to 
the effect that surplus Is estimated 
only.—Metropolitan Life Ins. Co. v. 
Connelly, supra. 
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It has also been held that, where the representation 
or statement is attached to the policy, and in fact 
constitutes a part of the insurance contract, and the 
policy is otherwise silent as to the amount of sur¬ 
plus, the company is bound to pay the amount stip- 
ulatedjll particularly where insured elects to use the 
accumulated surplus to purchase paid-up insur¬ 
ance, 12 and that it is immaterial that the company 
could not know, at the time the stipulation was 
made, what surplus the policy w’ould earn in the 
deferred dividend period.^® However, where the 
policy throughout contained provisions to the ef¬ 
fect that the dividend was not determinable, ap- 
portionable, or payable until the end of the ac¬ 
cumulation period, a paper attached to the policy, 
stating it to be by way of illustration and not a 
guaranty of the dividend, is not a part of the policy 
or a guaranty of the dividend stated in such pap- 

(S) Remedies of Policyholders 

The right of a policyholder or member of a mutual 
life Insurance company to participate In the surplus or 
dividends may be enforced' by appropriate action on ac¬ 
crual of the right. 

Where a policyholder is entitled to share in an 
equitable distribution of the accumulated surplus of 
the company, he has no such title to any part of 
such surplus as will enable him- to maintain an ac¬ 
tion at law lot its recovery until a distribution has 
been made by the company's ofl5c.ers or managers, 
and the amount to whidi he is entitled has been as¬ 
certained, the ascertainment and determination of 
the proportion of the surplus belonging to him being 


conditions precedent to his right to recover in such 
an action his pro rata share of the surplus.^® 
Where, however, there has been bad faith, willful 
neglect, or abuse of discretion on the part of the 
company in failing or refusing to ascertain or dis¬ 
tribute the equitable proportion of the surplus which 
belongs to a policyholder, he may in a proper ac¬ 
tion compel it to do so.^'*' In so far as the failure 
involves a breach of contract the remedy is by an 
action at law.^® Where the contract provides for 
application of the dividend, on ascertainment there¬ 
of, to a reduction of the premium, failure of the 
company so to apply a dividend gives rise to a cause 
of action in favor of the policyholder.^® 

If the policyholder, in such an action, accepts in¬ 
surer's statement showing the surplus, insurer’s of¬ 
ficers are not proper parties,^® although he charges 
them with wastefulness and wrongdoing .21 

Accounting, Since, as stated supra subdivision b 
(1) of this section, a life insurance company is not 
a trustee for a policyholder with respect to the sur¬ 
plus or profits, and since for a breach of its con¬ 
tract by the company insured may recover in an 
action at law, the policyholder or member, as a gen¬ 
eral rule, cannot maintain a bill in equity for an 
accounting,®^ nor can the company assert, in an ac¬ 
tion at law by the policyholder, that an accounting 
in equity is the only proper remedy.®® However, 
equity, trough its jurisdiction of accounts, as dis¬ 
cussed in Accounting § 14, may in a proper case, 
on other grounds, order the company to account for 
its surplus and profits, at the suit of a policyhold¬ 
er,®^ as where the accoimts cannot be conveniently 


11. Ky.—^Forman v. Mutual Life 
Ins. Co.. 191 S.W. 279, 173 Ky. 647, 
L..R.A.1918P 830. 

37 C.J. p 376 note 94. 

12 . Mo.—^Thomas v. Kauitable Life 
Assur. Soc., 206 S.W. 533, 198 Mo. 
App. 533. 

13. Ky.—^Forman v. Mutual Life 
Ins. Co., 191 S.'W. 279, 286, 173 
Ky. 647. L.R.A.1918F 330, Ann. 
Oas.l918E 880. 

87 C,J. p 377 note 96. 

14b Mo.—State ex rel. New York 
Life Ins. Co. v. Trimble, 267 S.W. 
876, 306 Mo. 296. 

15. N.Y.—GreefC v. Equitable Life 
Assur. Soa. 64 N.E. 712, 160 N. 
Y. 19, 73 Am.S.R. 659, 46 L.R.A. 
288, reversing 67 N.Y.S." 871. 40 
App.Div. 180, reversing 52 N.Y.S. 
503, 24 Misc. 96. 

37 C.J. p 373 note 30. 

Ifti N.Y.—GreefC v. Equitable Life 
Assur. Soc., supra. 

37 C.J. p 373. note 31. 

17- N.Y.—Swan v. Mutual Reserve 


Fund Life Ass’n. 49 N.B. 268, 165 
N.Y. 9, affirming 46 N.Y.S. 841, 
20 App.Div. 265, reversing 41 N.Y. 
S. 444. 17 Misa 722. 

37 C.J. p 378 note 32. 

18. N.Y.—Watts V. Equitable Life 
Assur. Soc., 106 N.Y.S. 863, 66 
Misc. 454. 

37 C.J. p 377 note 99. 

19. La.—Scott V. New York Life 
Ins. Co., App., 14 So.2d 788. 

80. N.Y.—^Buford v. Equitable Life 
Assur. Soc., 98 N.Y.S. 162. 

8 L N.Y.—^Buford v. Equitable Life 
Assur. Soc., supra. 

82. Ill.—^Townsend v. Equitable Life 
Assur. Soc., 105 N.E. 324, 263 
Ill 432. 

37 C.J. p 377 note 2. 

Jurisdiction over trusts Is no ba¬ 
sis for accounting.^—^Equitable Life 

Assur. Soa v. Brown, N.Y., 29 S. 

Ct. 404, 213 U.S. 25. 63 L.Ed. 682, 

reversing 151 F. 1, 81 C.C.A. 1. 10 

Ann.Cas. 402—37 C.J. p 373 note 88. 

' 83. N.Y.—Hackett v. Equitable Life 
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Assur. Soc., 63 N.T.S. 847, 30 Misc. 
623, affirmed 63 N.T.S. 1093. 60 
App.Div. 266. 

37 C.J. p 377 note 3. 

84b Pa.—Grange v. Penn Mut Life 
Ins. Co.. 84 A. 392. 285 Pa. 320. 

37 aj. p 374 note 41, p 877 note 4. 
Aid In exercise of option 
Accounting will lie where neces¬ 
sary to enable policyholder intelli¬ 
gently to exercise an option.—^Peters 
V. Equitable Life Assur. Soa, 86 N. 
E. 886, 200 Mass. 886. 

Attorney general as pla l nt l g 
Under some statutes, where a pol¬ 
icyholder of life Insurance Is enti¬ 
tled to share in the profits of the 
company, and the amount to which 
he Is entitled can be ascertained only 
by an accounting, the suit for such 
amount must be brought by the at¬ 
torney-general and not by the policy¬ 
holder.—Greeff v. Equitable Life As¬ 
sur. Soa, 64 N.E. 712, 160 N.Y. 30, 
73 AnLS.R. 669. 46 L.R.A. 292, re¬ 
versed 67 N.Y.S. 871, 40 App.Div. 188 
I —37 C.J. p 367 note 9. 



44 C.J.S. 


INSVSANCE 


§ 115 


and properly adjusted in an action at law.SB It has 
been both asserted^® and denied^T that an account¬ 
ing will lie solely because the accounts of the com¬ 
pany are complicated. 

Where such suit is brought by a resident policy¬ 
holder against a foreign company, the inconv’enience 
to which it will be subjected by reason of the multi¬ 
plicity of books and the complexity of the accounts 
involved may not be taken into account by the court 
in assuming jurisdiction.** 

D. CONSOLtDATlOlf OR MERGER AXD 

§ 115. Formal Consolidation or Merger 

Formal merger or consolidation of insurance com¬ 
panies is frequently authorized and provided for in the 
statutes of the various Jurisdictions; and, where it oc- 
curSf if the consolidated company so agrees, or if the 
statute so provides, the company formed by the merger 
or consolidation assumes the liabilities of the constituent 
companies. 

In the absence of charter or statutory authority, 
insurance companies have no power to consolidate 
or become merged.^! Although insurance compa¬ 
nies are expressly excepted from merging under 
some statutes authorizing corporations generally to 


Inspection of hooks, A participating policyholder 
may be granted an order of court, allowing him to 
inspect the books of the company, where such in¬ 
spection is necessary to enable him to exercise his 
option intelligently.2^ So also, where a policyholder 
in a mutual company is entitled to vote at elections 
of trustees, and to a credit at the end of specified 
periods to the equitable part of the profits, he has 
the right at common law to inspect the books and 
records of the company for proper purposes at a 
proper time and place.so 

’RAXSFER OF BUSINESS AND ASSETS 

merge and consolidate,^2 their merger or consoli¬ 
dation is frequently authorized and provided for by 
statute,and is not contrary to public policy.®^ 
They must, however, comply with statutory require- 
ments.35 

In general, where the constituent companies go 
entirely out of existence, the consolidated corpora¬ 
tion is liable for their obligations,2® particularly 
where it agreed to assume them,®? and its liability is 
not limited to contracts of insurance.®® Policies of 
constituent companies on which suits are not pend¬ 
ing at the time of consolidation become in effect the 


25. Mass.—Pierce v. Equitable Life 
Assur. Soc., 12 N.E. 858, 145 Maaa 
56, 60. 1 Am.S.11. 4S8. 

87 O.J. p 377 note 4. 

25. Mass.—^Pierce v. Equitable Life 
Assur. Soa, supra- 
87 C.J. p 877 note 6. 

27. N.T.—Uhlman v. New York Life 
Ins. Co., 17 NT.B. 868, 109 N.T. 421, 
4 Am.S.R. 482. 

28. Mass.—Peters v. Equitable Life 
Assur. Soc., 81 N.E. 964, 196 Mass. 
143. 

29. Wis.—^Ellingrer v. Equitable Life 
Assur. Soc.. Ill N.W. 567, 182 Wis. 
259, 11 L.R.A.,N.S.. 1089. 

37 C.J. p 374 note 60. 

aa Mo.—state v. German Mut Life 
Ins. Co.. 152 S.W. 618, 169 Mo.App. 
354. 

81. n.S.-^Kavanairh v. Onoaha Life 
Ass'n, C.C.in.. 84 P. 296. 

32 C.J. p 1031 note 17. 

Consolidation of: 

Corporations generally see Corpo¬ 
rations 9 1603 et seq. 

Mutual benefit insurance compa¬ 
nies see infra S 1448. 

Necessity of assent to transfer of 
business and assets see infra 9 116. 
Heincorporatlon and reorganization 
of: 

Mutual companies see supra 9 106. 
Stock companies see supra 9 05. 
32, N.J.—Personal Credit Plan v. 


! Kllng. 20 A.2d 704. 130 N.J.Eq. 
41. 

38. Iowa.—State v. American Bond¬ 
ing & Casualty Co., 238 N.W. 726, 
213 Iowa 200. 

Wis.—^Union Indemnity Co. v. Rail¬ 
road Commission, 205 N.W. 492, 
187 Wis. 628. 

Ownership of stock 
An Insurance company which has 
acquired stock in two other corpo¬ 
rations before the enactment of a 
statute prohibiting such investments 
may, after the statute goes into ef¬ 
fect. enter into an agreement for the 
merger of the two corporations, un¬ 
der which it may surrender its 
shares of stock and receive shares of 
the merged corporation in lieu there¬ 
of.—Morse V. Equitable L. Assur. 
Soc.. 108 N.T.S. 986, 124 App.Div. 235. 
Tzausaotion held not meiver or ooiu 
sOlidatlon 

A proposed transaction between 
domestic and foreign Insurance com¬ 
panies which contemplated operation j 
of companies under common man- j 
agement, but as separate corpora-: 
tions, amounted to an exchange of; 
stock between stockholders of such I 
corporations merely, and not to a 
“merger” or “consolidation.”—Union 
Indemnity Co. v. Railroad Commis¬ 
sion, 205 N.W. 492, 187 W'is. 528. 

34. Wis.—Union Indemnity Co. v. 
Railroad Commission, supra. 

681 


35- Minn.—^Austin v. National Casu¬ 
alty Co., 147 N.W. 281, 125 Mlnn- 
390. 

Wis.—Union Indemnity Co. v. Rail¬ 
road Commission. 205 N.W. 492, 
187 Wis. 528. 

Directing disposal of snrplns 

Before giving its approval the 
Insurance commission or commis¬ 
sioner should direct the disposal of 
the surplus in the Interest of the 
policyholders of the two companies 
concerned and see that it does not 
disappear.—^Austin v. National Cas¬ 
ualty Co., 147 N.W. 281. 125 Minn. 
390. 

36L Mo.—Lincoln Safe Deposit Co. v. 
Continental Life Ins. Co., 249 S,W. 
677, 213 Mo.App. 561. 

Under statutes anthozizixig consol¬ 
idation which provide that the con¬ 
solidated company shall be liable for 
the debts of each constituent com¬ 
pany existing prior to the consoli¬ 
dation, if a constituent company is 
liable on a policy at the time of 
consolidation the consolidated com¬ 
pany assumes the payment thereof. 
—Franklin Life Ins. Co. v. Hickson, 
64 N.E. 24S. 197 Ill. 117, affirming 
7 I11.APP. 387. 

37- Mo.—Lincoln Safe Deposit Co. v. 
Continental Life Ins. Co., 249 S.W. 
677, 213 Mo.App. 561. 

38. Mo.—^Lincoln Safe Deposit Co. 
V. Continental Life Ins. Co,, supra. 
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policies of the new company and accordingly 
suits for subsequent losses must be brought against 
it,^® and the consolidation agreement should be set 
up in the declaration in order to show the consoli¬ 
dated company's privity with the company issuing 
the policy.^l The original companies may agree 
that the consolidated company shall assume their 
liabilities,but guch an agreement is not of itself 
a denial of the continuing liability of the original 
companies if they continue to exist.43 There is no 
inconsistency between the original and the assumed 
liability,44 and if there is no provision for their 
release the original liability of the constituent com¬ 
panies is not disturbed.45 

Insurance corporations merged or consolidated 
under some statutes do not cease to exist absolute¬ 
ly, but retain a sufficient existence to maintain or 
defend existing suits wherever pending at the time 
of consolidation ;48 and if an action on a policy is 
brought within the time limited therein, and the 
company, after the expiration of that time, becomes 
merged in another, plaintiff may by amendment 
make the new company a party defendant.47 

§ 116 . Transfer of Business and Assets 

Provfdad statutory prorequisitss are compiled with, 


an Insurance company may transfer Its business and as¬ 
sets to another company, If It does not thereby violate the 
rights of stockholders, policyholders, or other creditors. 

As is true of corporations generally, considered in 
Corporations § 1102, except where the rights of 
stockholders or of policyholders or other creditors 
are violated, an insurance corporation may dispose 
of all its property,43 provided statutory prerequisites 
are complied with,43 such as the approval of the in¬ 
surance commissioner and, in the absence of ob¬ 
jection by stockholders, policyholders, or other cred¬ 
itors individually, a solvent company which is doing 
a losing business and is unable to continue without 
further loss may sell its business to another compa¬ 
ny and cease operations, as long as it acts in good 
faith and for the best interest of its stockholders, 
policyholders, and other creditors.®^ As against its 
policyholders, however, a company cannot, unless 
it is specially authorized to do so, transfer its busi¬ 
ness, policyholders, and assets to another company, 
although the latter company incidentally assumes or 
reinsures the former's risks.®2 

A sale of the business and assets of one insur¬ 
ance company to another may be set aside as in 
fraud of its policyholders®® or for want of consid- 


39. Ill.—Franklin Life Ins. Co. v. 
Adams, 90 IlLApp. 668. 

40. Ill.—Franklin Life Ins. Co. v. 
Adams, supra. 

41. Ill.—Franklin Life Ins. Co. v. 
Adams, supra. 

42. Iowa—State v. American Bond¬ 
ing & Casualty Co., 238 N.W. 726, 
213 Iowa 200. 

Sffeot of agreemeat 

An agreement by the consolidated 
company to assume the liabilities of 
the constituent companies makes the 
obligations and liabilities of the con¬ 
stituent companies as much Its own 
as though they had been originally 
executed or incurred by it.—State 
V. American Bonding & Casualty Co., 
238 K.W. 726, 218 Iowa 200. 

Bight to repudiate 

Consolidated casualty company 
taking with notice of equities of 
creditors of original company in de¬ 
posit with Insurance commissioner 
could not repudiate assumption of 
liabilities of original company be¬ 
cause of such equities.—State v. 
American Bonding & Casualty Co., 
supra. 

43. Iowa.—State v. American Bond¬ 
ing & Casualty Co., supra. 

44 . lowcu—State v. American Bond¬ 
ing & Casualty Co., supra. 

45. Iowa.—State v. American Bond¬ 
ing & Casualty Co., supra« 


4& R.I.—^Riddell V. Rochester Gei> 
man Ins. Co., &5 A 273, 35 R.L 45. 

47. Ill.—^Franklin Life Ins. Co. v. 
Hickson, 64 N.B. 248, 197 IlL 117, 
affirming 97 IlLApp. 387. 

48. XTot ultra vires 

An Indemnity company’s transfer 
of all its assets to reinsurer, pur¬ 
suant to reinsurance treaty requiring 
payment as premium of whatever as¬ 
sets were necessary to meet obliga¬ 
tions, was not ultra vires.—Taggart 
V. Kelm, C.C.APa, 103 F.2d 194. 
Statutory authoziasation 
A treaty of reinsurance requiring 
payment as premium of such propor¬ 
tion of company’s assets as might be 
necessary to liquidate liabilities, and 
thus requiring payment of all assets 
in event of insolvency, was held 
within contemplation of statutes 
governing reinsurance and reorgani¬ 
zation.—Taggart v. Kelm, supra. 

49. Neb.—^Tn re Director of Insur¬ 
ance, 8 N.W.2d 922, 141 Neb. 488. 

Submission to members 
Contract must be submitted to 
members of mutual Insurance com¬ 
pany at annual meeting or a special 
meeting called for that purpose with 
thirty days notice to members, which 
notice must contain all required 
statements set out in statute.—^In re 
Director of Insurance, supra. 

60. Fraud 

Where approval of director of in- 
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surance was obtained by fraudulent 
representation as to action of policy¬ 
holders and stockholders at annual 
meeting the order is void.—^In re Di¬ 
rector of Insurance, supra. 

51. N.T.—^Raymond v. Security 
Trust & Life Co., 97 N.T.S. 667, 
111 App.Dlv. 191—Jameson v. 
Hartford Fire Ins. Co., 44 N.T.S. 
15, 14 App.Div. 380. 

58. Pa.—^Temperance Mut. Ben. 
Ass’n V. Home Friendly Soc. of 
Baltimore, Md., 40 A 1100, 187 Pa 
88 . 

32 C.J. p 1032 note 84. 

Assent of policyholders see infra 9 
118. 

Reinsurance generally see infra 99 
1220-1242. 

63. D.C.—Gilbert v. Washington 
Ben. Endowment Ass'n, 10 App.D. 
O. 316, appeal dismissed 19 S.Ct 
877, 178 U.S. 701, 48 L.Bd. 1186. 
Fraud zLOt idiowu 

An Insolvent indemnity compansr's 
transfer of all Its assets to reinsur¬ 
er, pursuant to prior reinsurance 
agreement requiring payment as pre¬ 
mium of whatever assets were nec¬ 
essary to meet losses was not fraud¬ 
ulent under fraudulent conveyance 
act as against company’s creditors, 
since creditors were provided with 
a solvent debtor in place of an in¬ 
solvent one. and the previous obli¬ 
gation was sufficient consideration.— 
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eration;54 and, in this event, the purchasing com¬ 
pany is Hot entitled to set off against the policyhold¬ 
ers the money paid by it for the assets, where with 
its cooperation the money was diverted from the 
policyholders ;55 and, even though the consolidation 
is not rescinded, fraudulent agreements entered into 
as a part of the transaction effecting the transfer 
may be set aside,®® as well as those for which there 
is a failure of consideration.®* However, where 
there was no actual fraud, the mere fact that the 
purchasing company subsequently became insolvent 
will not entitle the transferor or its representative 
to rescind the transfer.®® It is not a fraud on the 
state insurance laws or against public policy for an 
insurance company having a controlling interest in 
another insurance company to delay a statement de¬ 
manded of the latter company by the state superin¬ 
tendent of insurance, and to reinsure its risks and 
absorb its assets pro rata, where the latter company 
is not insolvent and the assets of both companies 
remain within the superintendent’s reach.®® The 
transaction is not void merely because the direc¬ 
tors are the same in both companies.®® 

An insurance company induced by misrepresenta¬ 
tion to purchase the stock of another company is en¬ 
titled to rescission,®i provided it had no knowledge 
of the fraud.®2 If the buying company has destroy¬ 
ed the value of the stock so purchased by transfer¬ 
ring to itself the business and assets of the selling 
company, it is required as a condition of rescission 
to pay the actual value of the stock at the time of 

Taggart v. Keiin, C.C.A.Pa., 103 P. 

2d 194. 

54. D.C.—Gilbert v. Washington 

Ben. Endowment Ass’n, 10 App.D.C. 

316, appeal dismissed 19 S.Ct. ST7, 

173 U.S. 701, 43 UEd. 11S5. 

55. D.C.—Gilbert v. Washington 

Ben Endowment Ass’n, supra. 

56. Cal.—^American.Trust Co. v. Cal¬ 
ifornia Western States Life Ins. 

Co., 98 P.2d 497, 15 Cal.2d 42, prior 
opinion, App., 76 P.2d 201—Califor¬ 
nia Western States Life Ins. Co. 

V. Tucker, 98 P.2d 511, 15 Cal.2d 
69, prior opinion, App., 76 P.2d 209 
—California Western States Life 
Ins. Co. V. Pacific American Co., 98 
P.2d 511, 15 Cal.2d 763, prior opin¬ 
ion, App., 76 P.2d 208. 

Proper party plalntilf 

Where, pursuant to purported gen¬ 
eral otter to give cash and stock for 
stock In another company, insurance 
company effected consolidation, but 
president and certain directors did 
not inform stockholders of such oth¬ 
er company of agreement to re¬ 
purchase stock given to certain of 
stockholders of other company, and 
misstatements were made for pur- 


the purchase,®® and this condition is likewise im¬ 
posed where rescission is granted because it was 
beyond the power of the company to buy the stock.®^ 
If a promissory note constitutes a part of the as¬ 
sets transferred by one company to another, and the 
transferee company sues the maker thereon, want 
of power in the companies to make the purchase 
and transfer cannot be urged as a defense;®® and 
where a contract by an insurance company to sell its 
good will and to turn over a list of its policies to 
another company has been fully performed by the 
seller, and the buyer has obtained the full benefit 
thereof, the buyer, when sued for the agreed con¬ 
sideration, is estopped to deny the seller’s power to 
make the contract.®® Equity will not, at the suit 
of a minority stockholder, restrain the sale of the 
assets of an insurance company, although solvent, 
where the sale is proposed to be made on reasonable 
grounds and without fraud, pursuant to a resolution 
adopted at a stockholders’ meeting.®"? A policy¬ 
holder. although entitled to share in the company’s 
surplus profits, cannot maintain a suit to enjoin a 
sale of the assets of the company to another com¬ 
pany in pursuance of a merger agreement;®® nor 
will the court, at the suit of a policy-holder, enjoin 
the transfer of assets by a foreign insurance com¬ 
pany as authorized by the decree of a court of 
the company’s domicile, which has possession of 
such assets through its receiver, where it appears 
that proper notice was given of the decree and that 
the policyholder could have protected his rights in 
the receivership proceeding.®® 


I 


pose of accomplishing transfer of 
assets and fastening the secret lia¬ 
bility on consolidated company to be 
formed, consdiidated company, to 
whom all choses in action of other 
company were assigned, was a prop¬ 
er party to sue for fraud on stock¬ 
holders of other company.—American 
Trust Co. V. California Western 
States Life Ins. Co., 98 P.2d 497, 15 
Cal.2d 42, prior opinion, App., 76 P.2d 
201 and followed in California West¬ 
ern States Life Ins. Co. v. Pacific 
American Co.. 98 P.2d 511, 15 Cal. 
2d 763, prior opinion, App., 76 P.2d 
208. 

57. Tenn.—Julian v. American Xat. 
Bank, 106 S.W.2d 871, 21 Tenn.App. 
137. 

58. U.S.—Taggart v. Keim, C.C..\. 
Pa., 103 F.2d 194. 

59. Mo.—^Alexander v. Williams. 14 
Mo. App. 18. 

60. Mo.—^Alexander v. Williams, su¬ 
pra. 

61. U.S.—Shearer v. Farmers’ Life 
Ins. Co.. C.C.A.MO., 262 P. 861. 

68. U.S.—Shearer v. Farmers’ Life 
Ins. Co., supra. 

82 C.J. p 1033 note 54. 
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63. U.S.—Shearer v. Farmers* Life 
Ins. Co., supra. 

64. U.S.—Shearer v. Farmers’ Life 
Ins. Co., supra. 

65. Ohio.—Ehrman v. Union Cent. 
Life Ins. Co., 35 Ohio St. 324. 

66. X.T.—Bowers v. Ocean Accident 
& Guarantee Corp., 97 X.Y.S. 4S5. 
110 App.Div. 691, affirmed 80 X.E. 
1105, 187 X.T. 561. 

67. Iowa.—Beidenkopf v. Des 

Moines Life Ins. Co.. 142 X.W. 434, 
160 Iowa 629, 46 L.R.A..X.S., 290- 

68. X.T.—Russell v. Pittsburgh Life 
& Trust Co., 116 X.T.S. S41. 132 
App.Div. 217, reversing 115 X.T.S. 
950, 62 Mlsc. 403, supplemental 
memorandum 118 X.Y.S. 968. 

32 C.J. p 1032 note 45. 

69. Ga.—Unity Life Ins. Co. v. 
Hulsey, 28 S.E.2d 259. 

Constm c t l ve servioa 
Constructive service of notice to 
life insurance company’s policyhold¬ 
ers of proposed terms of decree au¬ 
thorizing transfer of company’s as¬ 
sets to another such company is 
binding against nonresident policy¬ 
holders, when relief is sought in 
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The rights and liabilities of the companies are 
dependent on the circumstances and terms of the 
transfer agreement,and they, together with the 
circumstances and terms of the agreements under 
which claims against the transferor were created, 
determine the liability of the transferee company 
on such claims^i Although there is authority to 
the effect that the mere fact that an insurance com¬ 
pany becomes the owner of all the assets of anoth¬ 
er insurance company does not alone make it liable 
on life policies issued by such other company,72 
it has been held that an insurance company which 
takes over the assets of another insurance company 
without any agreement as to its assumption of the 
other’s obligations, or other consideration, thereby 
becomes unqualifiedly liable for the obligations of 
company the assets of which it has thus acquired.72 


If the fulfillment of the transferor company’s con¬ 
tracts is guaranteed by a third person, the guar¬ 
anty may be enforced against him.74 However, 
such a guaranty does not guarantee the future sol¬ 
vency of the transferor company, and accordingly 
the guarantor is not liable to the policyholders in 
case that company becomes insolvent.76 An insur¬ 
ance company which has assumed all the liabilities 
of another company in consideration of receiving 
all its assets may be decreed to pay a valid judg¬ 
ment against the latter.76 On the transfer of its 
assets to another company the transferee company 
does not receive any greater or better title to the 
property of the vendor than the vendor had,77 and 
the rights of others cannot be destroyed or limited 
by contracts between the companies.78 A contract 
for the transfer of assets and assumption of liabili- 


rem, but not In personam.—^Unlty' 
Life Ins. Co. v. Hulsey, supra. 

Belief available In. reoelverablp suit 

Where a foreign life Insurance 
company's policyholder, filing suit to 
enjoin transfer of company’s assets 
to reinsurer three days before trans¬ 
fer was to become effective under de¬ 
cree of foreign court authorizing 
it, did not allege why he did not or 
could not Intervene in transfer pro¬ 
ceeding before such court, and decree 
recited that, after such transfer, 
there would he remaining assets, 
adequacy of which to afford plain¬ 
tiff relief was not denied In petition, 
he was not entitled to relief prayed. 
—^Unity Life Ins. Co. v. Hulsey, su¬ 
pra. 

70, Mo.—^Paisley v. Lucas, 143 S.W. 

2d 262. 346 Mo. 827. 

Overpayments of commissions 

Where reinsurance agreement be¬ 
tween insolvent Insurance company, 
which had appointed plaintiff as gen¬ 
eral agent and manager prior to In¬ 
solvency, and second company, pro¬ 
vided Insolvent company sold and 
assigned its assets to second com¬ 
pany, and Insolvent company had 
made overpayments of commissions 
to plaintiff, assignment in reinsur¬ 
ance agreement was sufficient to pass 
to second company ownership of 
claim for overpayments and author¬ 
ity to charge plaintiff with oveiv 
payments; and second comply 
could charge overpayments against 
additional accruals of renewal com¬ 
missions or bonuses to plaintiff on 
business written prior to assumption 
contract, and superintendent of state 
insurance department, which had 
taken over second company, could re¬ 
cover excess of overpayments from 
■plaintiff.—^Paisley v. Lucas, supra. 

,71. HI.—^People ex rel. Palmer v. 

Peoria Life Ins. Ck>., 34 N.E.2d 829, 


876 Ill. 617, 136 A.L.R. 161, af¬ 
firming 26 N.E.2d 626, 803 Ill.App. 
430, certiorari denied Harwich v. 
O'Hem, 62 S.Ct. 800, 314 U.S. 688. 
86 L.Ed. 551. 

Mo.—^Paisley v. Lucas. 143 S.W.2d 
262, 346 Mo. 827. 

Olaixns excluded 

(1) In suit against transferee of 
membership of original Insurer to set 
aside release of liability on mutual 
life certificate and to recover there¬ 
on, where there was no evidence that 
transferee received money for pay¬ 
ment of claim and transferee's gen¬ 
eral assumption of original insurer’s 
obligations excluded claim, trans¬ 
feree was held not liable, whether 
or not release was avoided for fraud 
and lack of consideration.—Western 
Union Life Co. of Houston v. Bns- 
mlnger, Tex.Clv.App., 103 S.W.2d 162. 

(2) Corporation which purchased 
assets of indemnity company under 
agreement to take over such assets 
and discharge all liabilities of public 
Indemnity company except liability 
on ball bonds was held not liable on 
forfeited ball bonds written by in¬ 
demnity company, in absence of 
showing that contract for transfer 
of assets was invalid for fraud.— 
n. S. V. International Reinsurance 
Corporation, 189 S.E. 237, 188 Gku 614. 

Chartes aad statutory restriotioas 
A mutual insurance company 
which was prohibited by charter and 
statutory provisions from writing a 
policy for a maximum benefit In ex¬ 
cess of a stated amount was not 
prevented from assuming liability on 
such a policy Issued by another com¬ 
pany that had* the power to do so; 
and, where Insured continued to pay 
premiums which were accepted by 
Insurer, and Insured was not noti¬ 
fied of assumption or any attempted 
change by insurer of policy, and 
there was no new policy issued .to 
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him. Insurer was estopped to assert 
that Its assumption of liability un¬ 
der policy Issued by the original In¬ 
surer was ultra vires, and Insured, 
who was not notified of change 
whereby mutual insurance company 
assumed liabilities of original insur¬ 
er, and who had no knowledge of at¬ 
tempted limitation on mutual com¬ 
pany’s liability, and continued to pay 
premiums until further payments 
were refused, was not in pari delicto 
with Insurer which assumed liability 
on policy so as to be deprived of the 
right to disability benefits In excess 
of maximum limitation.—^American 
Ins. Co. of Texas v. Jenkins, Tex. 
Civ.App., 138 S.W.2d 847, error dis¬ 
missed, judgment correct. 

7a. N.C.—Col train v. General Ameri¬ 
can Life Ins. Co., 7 S.E.2d 604, 217 
N.C. 262. 

73- Mo.—^Brancato v. Ben Hur Idfe 
Ass’n, 128 S.W.2d 1108, 288 Mo. 
App. 1198. 

74. N.T.—Mason v. Cronk, 28 N.E. 
224, 125 N.T. 496. 

7B. N.Y.—^McLson v. Cronk, supra— 
Wise V. Morgan, 18 Daly 402, af¬ 
firmed 103 N.Y. 682. 

70. m.— Old Colony Life Ins. Co. v. 

Graves, 200 Ill.App. 71. 

On cross bill 

In a suit by an insurance compa¬ 
ny to vacate and set aside a judg¬ 
ment against a company whose lia¬ 
bilities It assumed, a decree requli^ 
ing It to pay such judgment may be 
entered on defendant’s cross bill for 
affirmative rellef.-^ld Colony Life 
Ins. Co. V. Graves, supra. 

77. Okl.—General American Life 
Ins. Co. V. Roach. 65 P.2d 468, 179 
OkL 301. 

78. Okl.—General American Life 
Ins. Co. V. Roach, supra. 
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tics of the transferor company is construed strictly 
against the transferee in so far as it involves the 
liabilities assumed.**® 

Deposit of money or securities. While a deposit 
of money or securities may not pass to the company 
taking over the assets of the original company.s*^ 
the company depositing the fund may make an as¬ 
signment thereof to another company succeeding it 
in business,®! and such an assigpiment has priority 
over claims not 3 'et accrued.®® An assignment by 
an insolvent company to a foreign company does 
not defeat the claims to the fund on behalf "of the 
citizens of the state for whose security it was giv¬ 
en.®® 

§ 117. Rights and Liabilities of Members and 
Stockholders 

If the circumstances are such that the consolidation 
or merger cannot be abrogated, dissenting stockholders 
are entitled to recover from the transferee company the 
value of their stock at the time of sale; and even though 
the consolidation was Improper, where dissenting mem. 
bers or stockholders are not the proper persons to bring 
proceedings questioning its validity, they are not entitled 
to the appointment of a receiver to obtain an accounting 
of the assets transferred. 

Stockholders in the transferor company who had 
no part in the sale of the business and assets and 


did not assent thereto are entitled to recover of the 
transferee company the value of the stock at the 
time of the sale, where the latter company has so 
dealt with the assets and business that it is prac¬ 
tically impossible to have the business restored or 
its present value ascertained.®*^ In jurisdictions in 
which the validity and legality of the consolidation 
or merger of corporations can be entertained only 
in proceedings in quo warranto, considered in the 
C.J.S. title Quo Warranto § 14, also 51 CJ. p 321 
note 91-p 323 note 16, dissenting members of a 
mutual company are not entitled to the appoint¬ 
ment of a receiver to whom an accounting should 
be made of the assets transferred to the consoli¬ 
dated company.®® Stockholders and officers of one 
of the constituent companies who, as a part of 
stock transfer transactions whereby the consolida¬ 
tion was effected, entered into secret agreements 
with the consolidated or merged company, which 
were designed to impose a secret liability on the 
combined company and obtain a higher price for 
their stock than that paid the other stockholders, are 
liable to the combined company for the increased 
purchase price fraudulently obtained.®® 

§ 118. Rights of Policyholders and Creditors 

Creditors and policyholders in good standing are not 


79. XJ.S.—General American Life 

Ins. Co. V. Stephens, C.C.A.Cal., 130 
F.2d 611, reheartnff 121 F.2d 218, 
certiorari denied 68 S.Ct. 206, 317 
U.S. 683, 87 L.Ed. 648. 

Construction and operation of rein¬ 
surance contracts srenerally see In¬ 
fra § 1226. 

Effect of eaq^laaatory letter to ia&sur- 
anoe commissioner 
A letter from president of rein¬ 
surer to Insurance commissioner 
statingr reinsurer’s intention not to 
demand transfer of reinsured com¬ 
pany’s assets as long: as such com¬ 
pany’s rehabilitation was possible 
did not modify reinsured company’s 
obligations under reinsurance trea¬ 
ty requiring it to transfer all as¬ 
sets in event of Insolvency.—^Tag¬ 
gart V. Keim, C.C.A.Pa., 103 F.2d 194. 

80. Ill.—^American Bonding & Cas¬ 
ualty Co. V. Chicago Bonding & 
Ins. Co.. 226 IlLApp. 475. 

PTMexvatloxi for local creditors i 
WTiere foreign insurance comimny 
had taken over a solvent local com¬ 
pany under reinsurance agreement 
providing that transfer of assets 
should be subject to requirements of 
local statute, the foreign company 
was merely substituted for the local 
company in performance of obliga¬ 
tions of local company to its policy¬ 
holders and situation with respect to 
securities on deposit with the local 


commissioner remained the same as 
though the local company had con¬ 
tinued to maintain the deposit; and 
the local insurance commissioner 
had the power to preserve the stat¬ 
utory trust then in existence in favor 
of the local company’s policyholders 
and to require that it should remain 
subject to the local statute in its 
continuing obligations.—American 
United Life Ins. Co. v. Fischer, C. 
C.A.Iowa, 130 F.2d 643. 

8L U.S.—Firemen’s Ins. Co. v. Hem¬ 
ingway, C.C.3kIlsa., 9 F.Caa.No. 4,- 
797. 

82. Minn.—Smith v. National Credit 
Ins. Co.. 68 N.W. 28. 65 Minn. 283, 
33 L.R.A. 511. 

83. U.S.—Lovell v. St. Louis Mut. 
Life Ins. Co., Tenn. 4 S.Ct. 390, 
111 U.S. 264. 28 L.Ed. 423, 

84. Va,—Southern Mut. Aid Ass’n j 
- V. Blount. 70 S.E. 487, 112 Va, 

214. 

Right of minority stockholder to re¬ 
strain sale of assets see supra § 
116. 

85- Iowa.—Walling v. Iowa Mut. Li¬ 
ability Ins. Co., 292 N,W. 167, 228 
Iowa 503. 

86. Cal.—California Western States 
Life Ins. Co. v. Tucker, 98 P.2d 
611, 16 Cal.2d 69, prior opinion, 
App., 76 P.2d 209, and followed in 
California Western States Idfe Ins. 
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Co. V. Pacific American Co.. 98 P. 

2d 511, 15 Cal.2d 763, prior opinion. 

App., 76 P.2d 208. 

7ozm of aotiOB 

An action for money had and re¬ 
ceived against a shareholder who 
received money under a void agree¬ 
ment made with corporation to re¬ 
purchase stock given shareholder in 
effecting consolidation of insurance 
companies was proper as against 
contention that action should be for 
damages, since form of action was 
immaterial as long as a cause of ac¬ 
tion was actually stated.—California 
Western States Life Ins. Co. v. Tuck¬ 
er, 9S P.2d 511. 13 Cal.2d 69, prior 
opinion, App., 76 P.2d 209, and fol¬ 
lowed In California Western States 
Life Ins. Co, v. Pacific American Co., 
98 P.2d 511. 15 Cal.2d 763, prior 
opinion, App., 76 P.2d 208. 

I Belief granted 

I VTiere agreements to repurchase 
stock in consolidated insurance com¬ 
pany were unenforceable and consoli¬ 
dated company was entitled to re¬ 
cover partial payments and stock, 
cancellation of notes given for the 
purchase price necessarily followed. 
—California Western States Life Ins. 
Co. V. Tucker. 98 P.2d 511, 15 Cal.2d 
69, prior opinion, App., 76 P.2d 209, 
and followed in California Western 
States Life Ins. Co. v. Pacific Ameri¬ 
can Co.. 98 P.2d 611, 16 Cal.2d 768. 
prior opinion, App,, 76 P.2d 208. 
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bound by the merger or consolidation of Insurance com¬ 
panies, and at their option they may repudiate the 
transaction and look to the original company or acquiesce 
therein and look to the consolidated or transferee com¬ 
pany alone, 

A mere agreement by an insurance company to 
assume the liabilities of constituent companies does 
not require the creditors of a constituent company 
to accept the assumption in lieu of their existing 
rights against -the constituent company.^^ Their 
rights against the constituent companies and the 
assuming company are not inconsistent,and nei¬ 
ther the doctrine of novation nor that of election 
of remedies is applicable.®® They are entitled to 
accept the assumption agreement as one made for 
their benefit and to enforce it,®® but existing liens 
or equities in their favor on assets of a constitu¬ 
ent company are not displaced or impaired by an 
agreement between the corporations alone or by 
their consolidation.®^ 

As is discussed supra § 116, as against its policy¬ 
holders, an insurance company cannot, without their 
consent, transfer its entire business and assets to 
another company. In case of an attempted transfer 
of the business and assets of one company to an¬ 
other, which assumes the former’s obligations, a 
policyholder is put to an election whether he shall 
repudiate the transfer and rely on the transferor 


company’s original liability or shall affirm the trans¬ 
fer and rely on the substituted liability of the trans¬ 
feree company.®^ However, he cannot, at the 
same time, both ratify and repudiate the transfer;®® 
and his election must be made with reasonable 
promptness.®4 If he acquiesces in, or consents to, 
the merger or transfer,®® as where he pays premi¬ 
ums or assessments to the consolidated or transferee 
company,®® thereafter he has no rights and can ob¬ 
tain no relief against the constituent or transferor 
company, but must look to the consolidated or trans¬ 
feree company for whatever rights he has on his 
policy.® 7 

Although there is authority which holds that a 
transfer without the consent of the policyholders is 
void and of no effect as to them, and accordingly, 
that a dissenting policyholder cannot treat the trans¬ 
fer as a breach of the policy and recover damages 
therefor from the transferor company,®® it has been 
held that the act of the company in transferring its 
assets and ceasing to do business is a breach of 
contract on which the insured may be relieved from 
obligation to make further pa 5 mients under his con¬ 
tract ;®® and he may treat it as an abandonment or 
breach of the contract of insurance and at once re¬ 
cover the present value of his policy out of the 
transferor’s assets,^ or he may continue to pay his 


87. Iowa.—State v. American Bond¬ 
ing & Casualty Co., 238 N.W. 726, 
218 Iowa 200. 

Exlubiurtliig' remedies against foxelgii 
company 

On nationalization of Bussian in¬ 
surance corporation’s business by 
Soviet government, powers of direc¬ 
tors will be assumed to continue to 
protect corporation’s assets, and 
creditor of Russian Insurance corpo¬ 
ration was held required to exhaust 
remedies against Russian corporation 
before proceeding against its assets 
transferred to American corporation 
for full value, and to show that con¬ 
sideration paid for corporation’s 
American business was not received 
by those responsible for corpora¬ 
tion’s debts.—^Fred S. James & Co. 
V. Rossla Ins. Co. of America, 221 N. 
Y.S. 739, 220 App.Dlv. 404, affirmed 
160 N.B. 864, 247 N.T. 262, reargu¬ 
ment denied 162 N.E. 502, 248 N.Y. 
503. 

88. Iowa.—State v. American Bond¬ 
ing & Casualty Co., 238 N.W. 726, 
213 Iowa 200. 

89. Iowa.—State v. American Bond¬ 
ing & Casualty Co., supra. 

90. Iowa.—State v. American Bond¬ 
ing & Casualty Co., supra- 

Assets subject to clftiims 

Creditors of origlncu casualty com¬ 
pany are entitled to enforce claims i 


against assets of consolidated com¬ 
pany in receiver’s hands, including 
deposit with insurance commission¬ 
er.—State V. American Bonding & 
Casualty Co., supra. 

91. Iowa.—State v. American Bond¬ 
ing & Casualty Co., supra. 

Agent’s Interest in renewal premiums 
Where insurer contracted in writ¬ 
ing to pay agent five per cent of 
future renewal premiums on insur¬ 
ance written by agent, such share of 
premiums belonged to agent, and 
his right thereto could not be de¬ 
stroyed by transfer of insurer’s as¬ 
sets, to another insurance company, 
or by contract under which trans¬ 
feree was to pay agent a smaller 
share without agent’s consent.—Gen¬ 
eral American Life InS. Co. v. Roach, 
65 P.2d 458, 179 Okl. 301. 

98. U.S.—^Watson v. National Life 
& Trust Co., Iowa, 189 F. 872, 111 
C.C.A. 184, 

93. U.S.—Watson v. National Life & 
Trust Co., supra. 

Participation in reserve fund after 
accepting reinsurance see supra S 
102 . 

Estoppel 

Beneficiary, having accepted a pol¬ 
icy in the life Insurance company 
issued as a substitute for a policy 
issued by another company, and hav¬ 
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ing sued to enforce the same, could 
not set up that the merger contract 
between the two companies on which 
his right to a policy in defendant 
company was based was either ir¬ 
relevant, or for any reason void.— 
Maddox V. Southern Mut. Life Ins. 
Ass’n, 65 S.E. 789, 6 Ga.App. 681. 

94. U.S.—^Watson v. National Life & 
Trust Co., Iowa. 189 F. 872, 111 C. 
GA, L34. 

95. Ark.—^Mutual Relief Ass’n v. 
Poindexter, 10 S.W.2d 17. 178 Ark. 
205. 

98. Ark.—Mutual Relief Ass’n v. 
Poindexter, supra. 

97. U.S.—Watson v. National Life & 
Trust Co., C.C.A.Iowa, 189 F. 872, 
111 aC.A. 184. 

Ark.—^Mutual Relief Ass’n v. Poin¬ 
dexter. 10 S.W.2d 17, 178 Ark. 205. 

98. Mo.—Barden v. St. Louis Mut 
Life Ins. Co.. 3 Mo.App. 248, fol¬ 
lowed in Baird v. St. Louis Mut 
Life Ins. Co., 3 Mo.App. 590. 

99. U.S.—Lovell V. St Louis Mut 
Life Ins. Co., Tenn., 4 S.Ct. 390, 
111 U.S. 264, 28 L.Bd. 428. 

N.Y.—Meade v. St. Louis Mut. Life* 
Ins. Co., 51 How.Pr. 1. 

1. U.S.—^Lovell V. St. Louis Mutual 
Life Ins. Co., Tenn., 4 S.Ct 390, 
111 U.S. 264, 28 L.Ed. 423. 

32 GJ. p 1034 note 88. 
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premiums under protest and thus keep the contract 
alive ag’ainst the transferor company and its as- 
sets.2 If a policyholder in a constituent company 
refuses to accept the consolidated company’s offer 
to assume the policy, the latter company is not liable 
to him for the constituent company’s breach of its 
contract of insurance in entering into the consoli¬ 
dation;^ nor is the consolidated company liable to 
the policyholder in damages for absorbing the con¬ 
stituent company’s assets, where the consolidation 
did not deprive the constituent company of ability 
to perform its contracts.^ 

On the other hand, the policyholder may elect not 
to repudiate the transfer but to acquiesce therein 
and accept the new insurer.® An acceptance by a 
policyholder of the substituted responsibility,* to 
constitute a novation and be binding on him, must 
have been made with full knowledge of the facts 
and not have been fraudulently induced.® The 
rights of a policyholder under his policy, or those 
of his beneficiary, are not affected by the terms and 


conditions of an agreement for the transfer of as¬ 
sets and assumption of liabilities of which he had 
no notice, either actual or constructive;" and where 
the policyholder was not informed of the terms and 
! conditions of the merger agreemonr. but they were 
1 concealed from him, and he was thus denied the op- 
j portuntty to take such action as he considered prop- 
: er with respect to protecting his interest under the 
I terms of the merger agreement or otherwise, he, 
or on his death his beneficiary, may as against the 
! transferee enforce his policy according to its terms,s 
! particularly where the transferee company collected 
I a premium from the policyholder before he was in¬ 
formed of the transfer of assets and the assumption 
of liability.® 

The policyholder’s rights are based on, and de¬ 
termined by, the assumption certificate tendered to, 
and accepted by, him,i^ which he must be deemed 
to have accepted in whole and according to its 
i terms.ii If, in order to obtain the business of an 
I insolvent company in course of liquidation, another 


2. XJ.S.—^Watson v. National Life & 
Trust Co., Iowa, 189 P. 872. Ill 
C.C.A. 134. 

3. Tex.—Provident Sav. Life Assur. 
Soc. v. Blunder, Civ.App., 164 S. 
W. 1024. 


4. Tex.—Provident Sav. Life Assur. 
Soc. V. Bllinsrer, supra, 

5. U.S.—^Watson v. National Life & 
Trust Co., Iowa, 189 P. 872, 111 C. 
C.A. 134. 

32 C.J. p 1034 note 86. 

6. U.S.—Watson v. National Life & 
Trust Co., supra, 

32 C.J. p 1034 note 96. 

7. Mo.—^Brancato v. Ben Hur Life 
Ass’n, 128 S.W.2d 1108. 233 Mo. 
App. 1193. 

Evidence of notioe 

In action on life policy a^rainst 
original Insurer’s successor, evidence 
authorized finding that notice of suc¬ 
cessor’s agreement with original in¬ 
surer, giving successor a right tOj 
impose lien on reserve for extended ^ 
insurance, was not given to insured 
during his lifetime, and hence that 
full extended insurance as provided 
by original policy was efCective.— 
Brancato v. Ben Hur Life Ass’n. su¬ 
pra. 

xastrootlons 

In action on life policy, Instruc¬ 
tion that plaintiff had burden of 
showing that policy was in full force 
and effect at time of death, after 
lapse In payment of premiums, in 
accordance with agreement between 
original insurer and insurer's succes¬ 
sor. was properly amended by adding 
the words '’provided Insured had no¬ 
tice of said contract as provided 


^ therein.”—Brancato v. Ben Hur Life 
Ass’n, supra. 

a. Mo.—Brancato v, Ben Hur Life 
Ass’n, supra. 

Oonsldezatloxi of agreexaeii.t la dster- 
inining value of policy 
In action on life policy, actuary 
testifying as expert concerning re¬ 
serve value of the policy as basis 
for extended insurance was not re¬ 
quired to consider agreement be -1 
tween original insurer and insurer’s ' 
successor, of which insured did not 
have notice, for imposition of lien 
on policy reserved.—Brancato v. Ben 
Hur Life Ass'n, supra. 

Proof under estoppel plea 

In action on life policy, plaintiff 
was entitled to show under plea of ! 
estoppel that insurer's successor was 
estopped to assert that, under mer¬ 
ger agreement with original insur¬ 
er of which insured had never been 
notified, the policy was not in full 
force and effect at time of death.— 
Brancato v. Ben Hur Life Ass’n. su- | 
pra. I 


claimed lien and that it would not 
accept insured into the company, was 
estopped to set up terms of contract 
as a defense to action on policy, 
where insured died within time of 
extended insurance provided for in 
policy.—Helm v. Ben Hur Life Ass'n, 
supra. 

10. Ga.—Kuhl V. General American 
Life Ins. Co., 192 S.E. S31, 56 Ga, 
App. 424. 

ConstructioiL 

i Assumption certificate, tendered to 
' life insured by company which as¬ 
sumed Insurer’s obligations, provid- 
; ing, “Computed initial lien 125.00. 
Lien applied to reduce period of ex¬ 
tended insurance. Extended insur¬ 
ance expires March 19, 1934,” was 
held not ambiguous, as against con¬ 
tention that it was uncertain wheth¬ 
er certificate meant that computed 
Initial lien of twenty-five dollars was 
to reduce period of extended insur¬ 
ance or face of policy, it being clear 
that lien had been paid by reduction 
of term.—'Kuhl v. General American 
Life Ins. Co., supra. 


9. Mo.—^Helm v. Ben Hur Life 
Ass’n. 107 S.TV.2d S44. 233 Mo .App. 
138, certiorari quashed State ex 
rel. Ben Hur Life Ass’n v. Shain, 
119 S.W.2d 236. 342 Mo. 928. 
Estoppel of oompaay 
Insurance company, which took 
over assets and liabilities of insurer 
on life policy, collected premium 
which it did not offer to return, and 
thereafter informed insured, while 
concealing contract by which as¬ 
sets of insurer were taken over from 
insurer, that his policy was value¬ 
less although it then had a cash 
value above insurance company’s 


. Snfficleiioy of pleading 

Where count of petition, based 
solely on assumption certificate ten¬ 
dered to life insured by company 
which assumed insurer's obligations, 
showed that certificate was subject 
to terms of purchase agreement and 
copy of purchase agreement attached 
to petition showed no right of ac¬ 
tion in plaintiff, count set forth no 
cause of action.—^Kuhl v. General 
American Life Ins. Co., supra. 

IL Ga.—^Kuhl v. General American 
Life Ins. Co., supra. 

Partial aooaptaaics 
Insured could not accept part of 
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company offers to, issue, free of charge, to the 
policyholders of the insolvent company its own pol¬ 
icies for a period for which premiums have been 
paid to that company, it is bound, oa the accept¬ 
ance of its offer, only by the stipulations in its own 
policy, and not by those in the policy originally is¬ 
sued by the insolvent company,i2 and a policyholder 
is bound by a condition of insurance imposed on 
him by a consolidated company if he accepts it 
instead of retaining his rights against the con¬ 
stituent company under his original policy.Or¬ 
dinarily if the consolidated company refuses to car¬ 
ry out the obligations of the constituent companies 
their obligees may maintain an action therefor.i^ 
The consolidated corporation is a proper party to 
bring suit against stockholders in one of the constit¬ 
uent companies for fraud on the policyholders of the 
consolidated company in the transaction which ef¬ 
fected the consolidation.15 

Policyholder not in good standing, A policyhold¬ 
er in an insurance company who was not in good 

E. REHABILITATION, DTSO] 
§ 119. Insolvency 

The state may protect persons who are affected by 
the insolvency of an insurance company. 

Under its police power the state may through ad¬ 
ministrative officers, protect such persons as are 


standing at the time of its merger with another 
company which agreed to reinsure all policyholders 
in the merged company in good standing has no 
rights with the merging company and any applica¬ 
tion by him to it for insurance must be treated as 
one for new insurance.^® 

On division of corporation. Where a statute, un¬ 
der which a corporation was formally divided into 
two corporations, expressly provides that the rights 
of creditors of the original corporation shall not be 
impaired and the assets received by the new corpo¬ 
rations shall be liable therefor, creditors of the orig¬ 
inal corporation cannot bring a direct action against 
either or both of the new corporations,^7 but in or¬ 
der to collect their obligations out of assets re¬ 
ceived by the new corporations each such creditor, 
separately and not in a representative capacity for 
all,i8 and according to the forms of action preserv¬ 
ed by the existing laws,^® must sue and recover 
judgment against the original company and have 
execution thereon returned unsatisfied.20 

T3NCY, AND DISSOLUTION 

affected by the insolvency of an insurance compa- 

ny.2i 

§ 120. -What Constitutes 

An insurance company Is insolvent where there Is a 


assumption certificate tendered by 
company which assumed obligations 
of Insurer and reject other parts.— 
Kuhl V. General American Life Ins. 
Co., supra. 

XiLoorporatloxL of purohase affreexaent 

(1) Insured's acceptance of as¬ 
sumption certificate tendered by com¬ 
pany which assumed Insurer's obll- 
grations bound Insured to terms of 
purchase agnreement referred to In 
certificate, regardless of whether 
copy of purchase agreement was 
mailed to Insured.—^Kuhl v. Gener^ 
American Life Ins. Co., supra. 

(2) Where Insured retained in si¬ 
lence assumption certificate tendered 
by company which assumed Insurer's 
obligations, after Insured's death his 
beneficiary could not contend that 
certificate and purchase agrreement 
therein referred to did not consti¬ 
tute agreement between Insured and 
company.—^Kuhl v. General American 
Life Ins. Co., supra. 

Effeot of xnlstalce in oarfelfloate 

(1) Acceptance of assumption cer¬ 
tificate, tendered to life Insured by 
company which assumed obligations 
of Insurer, without Inquiry or objec¬ 
tion, waived mistake of four days in 
extended Insurance term', si^eclfied in 


certificate.—^Kuhl v. General Amer¬ 
ican Life Ins. Co., supra. 

(2) Where assumption certificate 
tendered to life insured by compa¬ 
ny which assumed obligations of in¬ 
surer stated that there was comput¬ 
ed Initial lien of twenty-five dollars 
which was applied to reduce period 
of extended insurance to specified 
date, no advantage could be had by 
beneficiary on account of mistalEe in 
such date without first reforming 
assumption certificate In equity, in 
absence of any tender of premium 
or lien payment.—^Kuhl v. General 
American Life Ins. Co., supra. 

12. U.S.—^Brown v. U. S. Casualty 
Co., C.C.Tenn., 88 F. 38, appeal dis¬ 
missed 90 F. 829, 32 CC.A. 604. 

13. Ark.—^Mutual Belief Ass'n v. 
Poindexter, 10 S.W.2d 17, 178 Ark. 
205. 

NT.T.—^Davltt V. National Life Ass'n, 
56 N.T.S. 889, 36 App.Div. 682. 

14. Mo.—^Lincoln Safe Deposit Co. 
V. Continental Life Ins. Co., 249 
S.W. 677, 213 Mo.App. 561. 

16. CaL—^American Trust Co. v. 
California Western States Life Ins. 
Co.. 98 P.2d 497, 15 CaJL2d 42. 
prior opinion, App., 76 P.2d 201 

688. 


and followed In California Western 
States Life Ins. Co. v. Pacific 
American Co., 98 P.2d 611, 15 
Cal. 2d 768, prior opinion, App., 76 
P.2d 208. 

16. Tex.—^Bailey v. National Aid 
Life Ass'n, Clv.App., 78 S.W.2d 
692. 

17. N.T.—^Muhlenberg Hospital v. 
Lawyers Title & Trust Co., 18 N. 
T.S.2d 910, 269 App.Div. 288, ap¬ 
peal granted 22 N.Y.S.2d 522, 269 
App.Div. 863, certified questions 
answered and afilrmed 35 N.B.2d 
187. 285 N.T. 784. 

18. N.T.—^Muhlenberg Hospital v. 
Lawyers Title & Trust Co., supra. 

19. N.T.—^Muhlenberg Hospital v.. 
Lawyers Title & Trust Co., supra. 

20. N.T.—^Muhlenberg Hospital v. 
Lawyers Title & Trust Co., supra. 

2L Ill.—^People ex rel. Palmer v. 
Niehaus, 190 N.F. 349, 356 Ill. 104. 

Mo.—State . ex rel. Missouri State 
Life Ins. Co. v. Hall, 62 S.W.2d 
174, 330.Mo. 1107. 

Insolvency of corporations general¬ 
ly see Corporations 6§ 1372-1674, 

Power of state to regulate and su¬ 
pervise Insurance companies gea* 
erally see, supra § 56. 
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general inability to meet pecuniary liabilities as they 
mature. 

An insurance company has been deemed to be in¬ 
solvent when there is a general inability to meet 
pecuniary liabilities as they mature by means of 
either available assets or use of credit.^- A mutual 
company is insolvent when its resources, including 
capital stock notes subject to assessment, are not 
sufficient to meet its obligations and under some 
statutes a mutual company is insolvent when its 
matured liabilities exceed its admitted assets.24 

However, a company is not insolvent where its 
assets are more than sufficient to meet all losses of 
which the company has notice or suspicion; nor can 
it be said to be insolvent, or to act in contempla¬ 
tion of insolvency, merely because the sums insured 
greatly exceed its capital.25 If a mutual company 
has a first lien on the insured property to secure 
assessments, and its outstanding policies are for 
an amount not more than two thirds of the value 
of the property, it is not insolvent,-® An insur¬ 
ance company that fails to make up on the order 
of the insurance commissioner a deficiency in its 
capital stock is not therefore insolvent,^^ although 
by statute it may be deemed so,28 The mere fact 


that the company reinsures its risks does not prove 
its insolvency.29 

Liabilities of the company to be considered in de¬ 
termining its solvency include all pending claims for 
losses, although disputed by the company.®® How¬ 
ever, certificates of mutual insurance providing that 
the holders shall receive certain dividends and a 
pro rata share of the company's assets on the wind¬ 
ing up of its affairs do not create absolute debts 
of fixed amounts due on demand, or at a future 
time and reducible to a present valuation.®^ In 
determining whether a mutual company is solvent, 
its capital stock notes, constituting the fund which 
it is required by law to maintain as security for 
losses and claims, must be taken into considera¬ 
tion,®® and the company's probable income from 
premiums must be taken into consideration, where 
it docs business on the natural premium or assess¬ 
ment plan.®® Ordinarily, however, in determining 
the solvency of a company, it is improper to con¬ 
sider its unavailable or uncollected assets or dues,®^ 
or its good will,®® or securities or property pur¬ 
chased but not paid for,®® or a guaranty fund ob¬ 
tained from stockholders for the purpose of pa\-ing 
claims in case the company’s resources should be 
exhausted and to be refunded to the stockholders 


22. N. J.—Central-Penn Xat. Bank v. 

New Jersey Fidelity & Plate Glass 

Ins. Co., 177 A, 441, 117 N.J.Eq. 

548. 

Insolvency: 

Defined generally see Insolvency 

§ 1 . 

Of corporations see Corporations § 
1S72. 

Surety company midergolxig reoeiv- 
erslilp and liquidation because of 
insolvency had become "insolvent” 
within statute granting priority to 
debts due United States.—U. S. v. 
Knott, 66 S.Ct. 902. 298 U.S. 544, 
80 KEd. 1321, 104 A.L..R. 741, revers¬ 
ing Kelly v. Knott, 163 So. 64, 120 
Fla. 580, certiorari granted U. S. 
v. Knott, 56 S.Ct. 498. 297 U.S. 700, 
80 LuEd. 989, certiorari denied With¬ 
ers V. Knott, 56 S.Ct 498. 297 U.S. 
706. 80 Ij.Ed. 993, mandate conform¬ 
ed to Withers v. Knott, 168 So. 416. 
127 Fla. 241. 

Statute requiring assets to equal 
all liabilities 

(1) Insurance statute, directing 
that, when the actual funds of any 
life insurance company are not of a 
net value equal to the net value of 
its policies, the auditor shall no¬ 
tify the company to discontinue Is¬ 
suing new policies until such time 
as its funds have become equal to its 
liabilities, is an expression of the 
sense .of the legislature of the de¬ 
gree of solvency a life insurance 
should liave. The statute requires 

44 C.J.S.—44 


a higher standard of solvencj' than^ 
that its assets shall be sufficient to 
meet and pay its matured liabilities; 
it requires that its assets shall be 
equal to all its liabilities, whether 
due or not due.—Chicago Life Ins, 
Co. V. Auditor Public Accounts, 101 
III. 82. affirmed 5 S.Ct 681. 113 U.S. 
574. 28 L.Ed. 10S4. 

(2) Insurance statute, providing 
that no company shall be permitted 
to transact business unless the 
amount of its assets shall equal the 
net value of all its outstanding obli¬ 
gations. as determined according to 
assumptions with regard to rates of 
interest and mortality, is a standard 
by which the trial court may deter¬ 
mine whether an insurance company 
Is insolvent.—Gauss v. American 
Life Ins. Co.. 287 N.W. 868. 290 Mich, i 
S3. j 

23. N.T.—People v. Equitable Mut. 1 
Fire Ins. Corp., 37 N.T.S. SO. 1 
App.Div. 84, 25 N.T.Civ.Proc. 210. 
affirming 33 N.T.S. 70S. 12 Misc. 
556. 

32 C.J. P 1036 note 80. 

24L ]&oaa to company 

Where stock Insurer advanced 
money to mutual life insurer under 
contract beyond stock insurer's pow¬ 
er, mutual insurer’s obligation to re¬ 
turn money so advanced was a 
“matured liability** for purpose of 
ascertaining its insolvency In disso¬ 
lution proceeding.—In re New State 

089 


• Life Ins. Co., 23 P.2d 376. 164 Okl. 

20S. 

25. N.T.—^Holbrook v. Basset, 18 N. 

T.Super. 147. 

32 C.J. p 1036 note 31. 

23. Ky.—^Enterprise Fire Ins. Co.*s 
Receiver v. Enterprise Fire Ins. 
Co.. 79 S.W. IISO. 26 Ky.L. 1630. 
27. N.J.—Streit v. Citizens* Fire Ins. 
Co., 29 N.J.Eq. 21. 

! 2& La.—Michel v. Southern Ins. Co.» 
54 So. 1010. 128 La. 562. Ann.Cas. 
1912C SIO. 

29b Ky.—Magnet Coal Co. v. Donald¬ 
son, 248 S.W. 195. 197 Ky. 831. 

30, Mass.—Cutting v. American Ins. 
Co.. 83 N.E. 396, 197 Mass. 131. 

131- Qa.—Lockridge v. State Mut. 
Life Ins. Co.. S2 S.E. 131. 142 Ga. 
30. 

32. N.T.—People v. Equitable Mut. 
Fire Ins. Corp.. 87 N.T.S. SO. 1 App. 
Div. 84, 25 N.T.Civ.Proc. 210. 

33. Neb.—Dempster v. Opocensky. 
116 N.W. 524. 81 Neb. 612. 

3A Wash.—State v. Equitable In¬ 
demnity Ass*n, 52 P. 2S4, IS Wash. 
614. 

35. Ill.—Chicago Life Ins. Co, v. 
Auditor Public Accounts. 101 Ill. 
82, affirmed 5 S.Ct. 681. 113 U.S. 
574, 28 L.Bd, 1084. 

33. Ill.—Chicago Life Ins. Co. v. 
Auditor Public Accounts, supra. 
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out of future surplus earnings if it should be so 
used.37 The premium reserve is no test of the 
company’s actual solvency.^^ 

Foreign company. No presumption of the insol¬ 
vency of a foreign insurance company arises from 
the fact that it has not been authorized to do busi¬ 
ness in the state.39 

§ 121. -Fraudulent Conveyances and 

Preferences 

General rulea governing fraudulent conveyances and 
preferences ordinarily apply to transfers made by Insur¬ 
ance companies In the absence of special provisions In 
the Insurance laws. 

Except to the extent that provisions of the in¬ 
surance laws may control, the general rules con¬ 
cerning fraudulent conveyances and preferences are 
ordinarily applicable to transfers made by insur¬ 
ance companies, incorporated or otherwise.^O if 
mortgages given a company by an officer and stock¬ 
holder in exchange for stock certificates are car¬ 
ried into the statement of the compan/s condition 


as part of its assets, and after the company be¬ 
comes insolvent it releases the mortgages on sur¬ 
render of the stock certificates, the transaction is a 
fraud on policyholders.**! Pa 3 rments and transfers 
by a company, when actually insolvent or in con¬ 
templation of insolvency, which actually ensues, 
with intent to prefer creditors, are generally in¬ 
valid, although the transferee had no knowledge 
of the company’s peainiary condition.*2 So it is 
an unlawful preference for an insolvent company 
to transfer stock notes to creditors who are either 
its officers or intimately connected with the compa¬ 
ny.* 2 However, there is no unlawful preference 
where a solvent company, as security for a loan, 
transfers premium notes then on hand or afterward 
acquired.** Where an insolvent mutual company 
repays money borrowed to pay losses, it is not a 
preference as against its members.*^ 

Remedies of creditors. General rules governing 
the remedies of creditors of a corporation with re¬ 
spect to fraudulent conveyances and preferences 
ordinarily are applicable in the case of creditors of 
an insurance corporation.*® 


37. Conn.—^Russell v. Bristol, 49 
Conn. 251. 

38w Vt.—^Bankers* Life Ins. Co. v. 
Howland. 48 A. 435, 4S6, 73 Vt. 1, 
67 L.R.A. 374. 

39. Mo.—Jones v. Horn, 78 S.W. 688, 
104 Mo.App. 705. 

40. N.J.—Central-Penn Nat. Bank 
V. New Jersey Fidelity & Plate 
Glass Ins. Co., 177 A. 441, 117 N. 
J.Hq. 648. 

N.T.—^In re Lexington Surety & In¬ 
demnity Co., 271 N.T.S. 411, 241 
App.Div. 213. 

Fraudulent conveyances: 

Generally see Fraudulent Convey¬ 
ances § 1 et seq. 

By corporations: 

Generally see Corporations, §S 
1377-1382. 

Preferences see Corporations SS 
1388-1399. 

APpUoablUty of aeneral Corporation 
Act 

A statute, 2 Comp.Stl910 p 1638 
9 64, forbidding the sale, assignment, 
or transfer of corporate assets of 
'*any” corporation which becomes 
Insolvent or suspends its ordinary 
business for want of funds, applies 
to Insurance companles.-^entral- 
Penn Nat. Bank v. New Jersey Fi¬ 
delity & Plate Glass Ins. Co., 177 
A. 441, 117 N.J.Fq. 548—^^tna Casu¬ 
alty & Surety Co. v. International 
Re-Insurance Corporation, 175 A. 
114, 117 N.J.Bqu 190. 

"AsslgnmeBt," as used in statute 
providing that no corporation sub- 
;|ect to the banking. Insurance, or 
railroad law shall make any “as¬ 


signment" in contemplation of in¬ 
solvency, is not meant to be read 
as a “general assignment" or intend¬ 
ed only to prevent such corporations 
from voluntarily liquidating them¬ 
selves In an informal manner.—Van 
Schaick v. Title Guarantee & Trust 
Co., 297 N.T.S. 827, 252 App.Dlv. 188. 
intent and notice 

Provision that no corporation sub¬ 
ject to the banking, insurance, or 
railroad law shall make any assign¬ 
ment in contemplation of Insolvency, 
dispenses with elements of Intent 
and notice which must be established 
under statute relating to other cor¬ 
porations to make transaction in¬ 
valid.—^Van Schaick v. Title Guaran¬ 
tee A Trust Co., supra. 

Surety company’s transfer of 
choses in action at time when it was 
not insolvent constituted proper' res¬ 
toration of part of trust funds di¬ 
verted by it.—^In re Lexington Sure¬ 
ty & Indemnity Co., 271 N.T.S. 411, 
241 App.Dlv. 213. 

Where insurer, having reinsured 
all its outstanding risks, dissolves 
and transfers its assets to another, 
on consideration moving to stock¬ 
holders, but without consideration 
moving to insurer, leaving contin¬ 
gent liabilities outstanding, and 
transferee has knowledge of circum¬ 
stances, transfer is Invalid as to 
contingent creditors whose claims 
became actual liabilities and remain 
unpaid, because transfer was a 
breach of trust and in fraud of cred¬ 
itors.—^^tna Casualty & Surety Co. 
V. International Re-Insurance Cor¬ 
poration, 176 A. 114, 117 N.J.Bq. 190. 
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4L Iowa.—^Burnham v. Northwest¬ 
ern Ins. Co.. 36 Iowa 632. 

43. Me.—^Litchfield v. Dyer, 46 Ma 
31. 

N.T.—^Brouwer v. Hkrbeck. 9 N.T. 
689, 1 Seld. 268. 

43. Wash.—Smith v. Hopkins, 88 P. 
864, 10 Wash. 77. 

32 C.J. p 1036 note 51. 

44. S.C.—Wise V. Carolina Hall Ins. 
Co.. 94 S.E. 686, 108 S.C. 504. 

46. Ky.—^Enterprise Fire Ins. Co.’8 
Receiver v. Enterprise Fire Ina 
Co., 79 S.W. 1180, 26 Ky.L. 1680. 
46. N.J.—^^tna Casualty & Surety 
Co. V. International Re-Insurance 
CorporaUon, 176 A. 114, 117 N.J. 
Eq. 190. 

Remedies of corporate creditors as 
to fraudulent conveyances and 
preferences see Corporations SS 
1426-1428. 

Creditors are entitled to order set¬ 
ting aside company's transfer of se¬ 
curities while Insolvent to another 
company in payment for reinsurance, 
and to have securities delivered to 
Commissioner of Banking and Insur¬ 
ance.—Central-Penn Nat. Bank v. 
New Jersey Fidelity & Plate Glass 
Ins. Co., 177 A. 441, 117 N.J.Bq. 648. 
Subsequent transferee having notiLoe 
Where Insurer, having reinsured 
all its outstanding risks, dissolves 
and transfers its assets to another, 
on consideration moving to stock¬ 
holders, but without consideration 
moving to insurer, leaving contin¬ 
gent liabilities outstanding, and 
transferee has knowledge of circum¬ 
stances, and transferee subsequent- 
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§ 122. -Assignments for Benefit of Cred¬ 

itors 

Unless prohibited by statute* an Insolvent Insurance 
company may make an assignment of its property for the 
benefit of creditors. 

An insolvent insurance company may make a gen¬ 
eral assignment of all its propert\' for the benefit 
of its creditors,^unless such an assignment is pro¬ 
hibited by statute.48 It has been held that the com¬ 
pany cannot make such an assignment where the 
statutes of the state in which it was organized and 
the assignment was made provide for proceedings 
by the superintendent or commissioner of insur¬ 
ance for winding up the business of insolvent com- 
panies."*® 

§ 123. -Remedies 

In the absence of contrary statutes* the remedies 
against insolvent corporations may be pursued In the 
case of Insolvent insurance corporations. 

Various remedies exist in the case of insolvency 
of an insurance company.50 If an insurance cor¬ 
poration becomes insolvent, it may, in the absence 
of statute to the contrary, be proceeded against un¬ 
der statutory provisions applicable to insolvent cor¬ 


porations generally.51 The fact that the court has 
no jurisdiction to decree the dissolution of the com¬ 
pany in accordance with the prayer of a bill does 
not prevent it from taking jurisdiction of the suit 
for the purpose of granting other requested relief 
which is within its power, such as granting an in¬ 
junction. appointing a receiver, and closing the 
corporate business.52 Proceedings may, in a prop¬ 
er case, be instituted by creditors of the company.^S 

§ 124. Dissolution and Forfeiture of Charter 

Provision is ordinarily made by statute for the dis¬ 
solution of insurance companies. 

In many jurisdictions the statutes provide for the 
dissolution of insurance companies and specify the 
grounds and prescribe the proceedings therefor.®** 
Such statutes have been held valid.®® Independ¬ 
ently of these statutes the corporation is dissolved 
de facto where, because of insolvency or other rea¬ 
sons, it suspends all its operations and goes into liq¬ 
uidation without availing itself of the statutory pro¬ 
ceedings provided for dissolution;®® and the cor¬ 
poration is practically dissolved where its business 
is arrested and its assets are placed in the hands of 
a receiver for administration under the insurance 
laws of the state without a decree of dissolution.®*^ 


ly transfers such assets to another 
having* full knowledge of circum¬ 
stances, general creditors of original 
transferor have equity in transferred 
assets in hands of second transferee 
prior to rights of second treuisferee 
or rights of creditors of second 
transferee after Its Insolvency.— 
.Stna Casualty & Surety Co. v. 
International Re-Insurance Corpora¬ 
tion, 176 A. 114, 117 N.J,Eq. 190. 
Bights of transferee 
Corporation to which insolvent in¬ 
surance company transferred securi¬ 
ties in payment for reinsurance of 
policy liability could, on setting 
aside of transfer, present its claim 
for unearned premiums and would be 
subrogated to rights of reinsured 

policyholders.—Central-Penn Nat. 
Bank v. New Jersey Fidelity & Plate 
Glass Ins. Co., 177 A. 441. 117 N.J. 
Eq. 548. 

47. Ky.—Ohio Valley Fire & Ma¬ 

rine Ins. Co. v. Wash, 266 S.W. 921, 
205 Ky. 819. 

32 C.J. p 1037 note 55. 

48. Ky.—Ohio Valley Fire & Ma¬ 

rine Ins. Co. V. Wash, supra. 

49. Ky.—Ohio Valley Fire & Ma¬ 

rine Ins. Go. V. Wash, supra. 

32 C.J. p 1038 note 98. 

Such statutes repeal, by IxapUca- 
tion, general law relating to volun¬ 
tary assignment, as applied to In¬ 
surance companies.—Ohio Valley 
Fire & Marine Ins. Co. v. Wash, su¬ 
pra. 


Consent of stockholders does not 
validate assignment.—Relfe v. Com¬ 
mercial Ins. Co.. 5 Mo.App. 173, af¬ 
firmed 75 Mo. 3SS. 

50. Change of remedy 

A remedy prescribed by the legis¬ 
lature for insolvency of an insurance 
company may be altered by a sub¬ 
sequent legislature.—Chicago Life 
Ins. Co. V. Auditor Public Accounts, 
101 Ill. 82, affirmed 6 S.Ct. 681, 113 
U.S. 574, 28 L.Ed. 10S4. 

Dissolution see infra SS 124-126. 
Injunction to restrain further prose¬ 
cution of business see Infra § 132. 
Liquidation and receivership see in¬ 
fra S 138. 

Rehabilitation and conservation see 
infra § 135. 

Remedies In case of insolvency of 
corporation generally see Corpo¬ 
rations S 1372 et seq. 

51. Cal.—State Investment & Ins. 
Co. v. San Francisco, 35 P, 549, lOl 
Cal. 135. 

32 C.J. p 1037 note 59. 

58: Wls.—In re Oshkosh Mut Fire 
Ins. Co., 46 N.W. 441, 77 Wis. 366, 
9 L.R.A. 273. 

53. Tenn.—Gleason v. Prudential 
Fire Ins. Co.. 151 S.W. 1030, 127 
Tenn. 8. 

32 C,J. p 1037 note 63. 

54. Ill.—^Evans v. Illinois Surety 
Co., 131 N.E. 262, 298 IlL 101. 

32 C.J. p 1037 note 68. 

Dissolution of corporations general- 
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■ ly see Corporations S§ 1638-1782. 
1S9S-1902. 

Special statnts repealed by general 
statute 

N.T.—^In re Atlantic Ins. Co.. 232 
;S.Y.S. 489, 133 Misc. 464. 

Surety companies 
By Illinois Surety Act $ 14 the 
statute in regard to the dissolution 
of Insurance companies applies to 
surety companies. 

U.S.—^Ewen v. American Fidelity Co., 
N.T., 43 S.Ct. 371, 261 U.S. 322, 
67 L.Ed. 677, reversing. C.C.A., 
271 F. S4S. certiorari granted 42 
S.Ct. 47. 257 U.S. 625, 66 L.Ed. 
403. 

Ill.—Evans V. Illinois Surety Co.. 

131 N.E. 262, 29S Ill. 101. 

55. U.S.—Chicago Life Ins. Co. v. 
Needles. 5 S.Ct. 681, 113 U.S. 574, 
28 LuEd. 1084. affirming lOl Ill. 
82. 

Ill.—^Ward V. Farwell. 97 Ill. 593. 

32 C.J. p 1037 notes 72, 73. 

Not special legislation within o(m- 
stitntional prohibition 
Ill.—Chicago Life Ins. Co. v. Auditor 
Public Accounts, 101 Ill. 82, af¬ 
firmed 5 S.Ct. 681, 113 U.S. 574, 28 
L.Ed. 1084. 

58. U.S.—Hentschel v. Fidelity & 
Deposit Co. of Maryland, C.C.A. 
Mo.. 87 F.2d 833. 

82 C.J. p 1037 note 75. 

57. N.Y.—^Attorney General v. North 
America Life Ins. Co., 82 N.Y. 172. 
82 C.J. p 1037 note 76. 
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Voluntary dissolution. Some statutes provide for 
the voluntary dissolution of insurance companies.®^ 
Such statutes have been held vali<L59 

§ 125. - Grounds 

An Insurance corporation ordinarily may be dis¬ 
solved and Its charter forfeited on the same grounds 
as other corporations and also on such grounds as are 
specially provided for by the statutes regulating In* 
surance. 

An insurance corporation ordinarily may be dis¬ 
solved and its charter forfeited on the same grounds 
as other kinds of corporations,®® and also on such 
grounds as are specially provided for by the insur¬ 


ance laws.®i The charter may be vacated where 
the company fails to comply with the fundamental 
requisites of the act creating it,®2 and a forfeiture 
of the charter may result from nonuser.®^ The 
company may be dissolved and its charter forfeited 
if it conducts its business in a fraudulent manner®^ 
or in evasion of the insurance laws of the state,®® 
or if it misapplies its fimds,®® or otherwise misman¬ 
ages its business;®*^ dissolution may also result 
where the continuance of its business would be haz¬ 
ardous to the persons insured and a menace to the 
public,®® notwithstanding the mismanagement of the 
business is attributable alone to an officer of the 
company.®® 


58. N.J.—^Yellow Cab v. Bankers* In¬ 
demnity Ins. Co.. 166 A. 186, 110 
N.J.L.aw 646. 

Tez.—General Bonding* & Casualty 
Ins. Co. V. U. S. Fidelity & Guar¬ 
anty Co.. Clv.App.. 268 S.W. 499. 

Bond 

(1) Under some statutes securities 
in the hands of the state treasurer 
may be withdrawn by the company 
on filing a bond.—General Bonding 
& Casualty Ins. Co. v. U. S. Fidelity 
&. Guaranty Co., supra. 

(2) A company which on voluntary 

dissolution furnished a bond as re¬ 
quired. but which, in addition to the 
statutory conditions, provided for 
proper evidence of performance of 
conditions to be filed with the com¬ 
missioner of Insurance, was bound 
by such extra statutory provision.— 
General Bonding & Casualty Ins. Co. 
V. U. S. Fidelity & Guaranty Co., su¬ 
pra. , 

<3) Where defendant bonding com¬ 
pany In process of dissolution fur¬ 
nished bond with plaintiff as surety, 
which required proof of performance 
of its obligations to be filed with 
commissioner of Insurance and bank¬ 
ing, and after winding up its busi¬ 
ness and discharging Its obligations 
offered proof of such facts to the 
commissioner of Insurance and to 
plaintiff .bonding company, but the 
offer was rejected, the bond was sat¬ 
isfied and defendant relieved of lia¬ 
bility for further premiums, notwith¬ 
standing defendants* failure to pro¬ 
cure certificate from Insurance com¬ 
missioner.—General Bonding & Cas¬ 
ualty Ins. Co. V. U. S. Fidelity & 
Guaranty Co., supra. 

(4) Bond required by insurance 
commissioner of directors of insur¬ 
ance company being voluntarily dis¬ 
solved, indemnifying commissioner 
and other persons Interested from 
loss by Improper payment of divi¬ 
dends, was not void as having been 
obtained by constraint.—^Yellow Cab 
V. Bankers* Indemnity Ins. Co., 166 
A. 186, 110 N.J.Law 646. 

<6) Insufficiency of assets of in¬ 


surance company to meet payment of 
losses under liability insurance poli¬ 
cies was breach of condition of bond 
required by insurance commission¬ 
er of directors of insurance company 
being dissolved, indemnifying com¬ 
missioner and other persons interest¬ 
ed from loss by Improper payment of | 
dividends.—^Yellow Cab v. Bankers*! 
Indemnity Ins. Co., supra. j 

Acquisition of stock by dixeetoxs 
The action of officers and direc¬ 
tors of corporation organized under 
Insurance law in acquiring corpo¬ 
rate stock for themselves out of sur¬ 
plus as part of process of voluntary 
liquidation and dissolution of corpo¬ 
ration was a fraud obligating them 
to account to corporation for their 
profits, as against contention that 
they could purchase stock because 
corporation was prohibited from in¬ 
vesting in its own stock.—^Melniker 
V. American Title & Guaranty Co., 3 
]Sr.Y.S.2d 198, 263 App.Dlv. 670. 

69. U.S.—Cullom v. Traders’ Ins. 

Co., IlL. 163 F. 45, 89 C.C.A. 296. 
32 C.J. p 1087 note 69 [a]. 

60. Colo.—^International Service Un¬ 
ion Co. V. People ex rel. Wettengel. 
70 P.2d 481, 101 Colo. 1. 

Tex.—-State v. Ullbeck. Clv.App., 297 
S.W. 1049, certiorari denied Dll- 
beck V. State of Texas, 48 S.Ct 
839, 276 U.S. 633. 72 L..Bd. 742. 
Grounds for dissolution of corpora¬ 
tions generally see Corporations 
§g 1661-1673. 1898-1902. 

61. CessatioiL of bnsliieBS 

Under some statutes regulating 
Insurance companies, a company be¬ 
comes Ipso facto dissolved if it 
ceases to do business for a certain 
period of time.—^Yates v. People, 69 
N-.B. 776, 207 Ill. 316. 
ralluro to pay Judgment 

Under a statute, providing that 
Indemnity or surety companies shall 
forfeit all right to do business in 
the state if they neglect or refuse to 
pay a judgment rendered against 
them for the period of thirty days, 
the giving of a stay bond is, in le- 
, gal effect, a payment pro tempore.— 
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American Surety Co. of New York 
V. Flshback, 163 P. 488, 95 Wash. 
124. 

62. N.Y.—^People v. Rensselaer Ins. 
Co., 38 Barb. 323. 

63. Tex.—State v. Dllbeck. Clv.App., 
297 S.W. 1049, certiorari denied 
Dllbeck V. State of Texas, 48 S.Ct 
339, 276 U.S. 633, 72 L.Bd. 742. 

Bonnsex fox forty-five years 
Tex.—State v. Dilbeck, supra. 
Estoppel of state 

Secretary of state’s filing charter 
amendment and Insurance commis¬ 
sioner’s receiving application for 
permit to write life Insurance did 
not estop state to forfeit corpora¬ 
tion’s firanchlse for nonuser.—State 
V. Dilbeck, supra. 

Befnsal to insure extrahasardous 
risks 

Charter cannot be forfeited be¬ 
cause company refuses to Insure 
extrahazardous risks.—State v. Ur- 
bana & Champaign Mut. Ins. Co.. 14 
Ohio 6. 

6A Md.-;—Monumental Mut Life Ins. 
Co. V.’ Wilkinson, 69 A. 126, 100 
Md. 31. 

65. Colo.—^International Service Un¬ 
ion Co. V. People ex rel. Wettengel, 
70 P.2d 431, 101 Colo. 1. 

N.Y.—Conway v. Landlord-Taxpay¬ 
er’s Ass’n, 236 N.Y.S. 292, 184 Misc. 
533. 

32 C.J. p 1037 note 83. 

66l Ohio.—State v. Monitor Fire 
Ass’n, 42 Ohio St 666—State v. 
Standard Life Ass’n, 38 Ohio St 
281. 

67. Pa.—Commonwealth v. Textile 
Mut. Fire Ins. Co., 8 PeuDlst 664, 
23 Pa.Co. 127—Commonwealth v. 
Fidelity Ben. Soc., 1 Dauph.Co. 
255. 

82 C.J. p 1038 note 85. 

68. Ill.—Chicago Life Ins. Co. v. 
Auditor Public Accounts, 101 DL 
82, affirmed 6 S.Ct 681. 118 U.S. 
674, 28 L.Bd. 1084—Ward v. Far- 
well, 97 Ill. 598. 

f 69. IlL—Chicago Life Ins. Co. v. 
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In many jurisdictions, if the company becomes in¬ 
solvent and the interests of the policyholders and 
the public so require, the court may decree a dis¬ 
solution and this may be done, notwithstanding 
an offer by the company to reinsure its risks in oth¬ 
er companies,^! and notwithstanding the company 
has by legislative permission transferred all its as¬ 
sets to another company which has assumed all its 
liabilities, where the policyholders have not assented 
to the arrangement.'^^ The company may be dis¬ 
solved if its capital has become impaired and it has 
refused or neglected to make good the deficiency 
pursuant to the requisition of the insurance com- 
missioner.'^^ a mere variation between the report 
of an insurance company to the superintendent of 
insurance and the true condition of the company 
will not warrant the court in grating a judgment 
of ouster. 

§ 126. - Proceedings 

The proceedings for the dissolution of an Insurance 
company, including voluntary dissolution, must be In 
accordance with statutory regulations. 

An insurance company is to be dissolved in ac¬ 
cordance with the mode of dissolution prescribed by 
statute if one mode of proceeding is prescribed, 
it is generally exclusive and other modes cannot be 
resorted to.*^® 

A suit for the dissolution of an insurance compa¬ 


ny has been regarded as an equitable action.'^^ It 
should be brought in the county designated bj* stat¬ 
ute,^® such as the county' wherein the company has 
its principal or home office.^® In a creditors’ suit 
to wind up the affairs of an insolvent corporation, 
all the rights and liabilities of creditors, officers, 
stockholders, and members are to be worked out in 
the suit.*® 

Process or notice. In a proceeding to dissolve a 
mutual compan}’, personal notice to the members is 
not necessar}' in the absence of a statutory re¬ 
quirement.®^ 

Persons entitled to sue and parties. The proceed¬ 
ings are generally authorized or required to be in¬ 
stituted by some state officer having supervision of 
insurance companies or at his suggestion,®^ such 
as the commissioner or superintendent of insur¬ 
ance;®® and, as considered infra §§ 128, 129d, in 
some jurisdictions, where the statute confers this 
right on a state officer, the stockholders, policyhold¬ 
ers, and members of a mutual company may not 
maintain dissolution proceedings. When author¬ 
ized by the Constitution or statute, the attorney 
general may sue to forfeit the charter of an insur¬ 
ance company.®* However, under some statutes, 
the attorney general will not be permitted to main¬ 
tain an independent action for the dissolution of an 
insolvent corporation if all the ends that might be 
attained by such action may be accomplished by his 


Auditor Public Accounts, 101 Ill. 

82. affirmed 5 S.Ct 681. 118 U.S. 
574, 28 L.Ed. 1084. 

7a Cal.—state Inv. & Ins. Co. v. 
San Francisco Super Ct., 35 P. 549, 
101 Cal. 136. 

32 C.J. p 1088 note 88. 

What constitutes insolvency see su¬ 
pra 9 120. 

71. Ill.—Chicago Life Ins. Co. v. 
Auditor Public Accounts. 101 Ill. 
82, affirmed 5 S.Ct 681, 113 U.S. 
574, 28 L.Ed. 1084. 

72. Conn.—Stedman v. American 
Mut. Life Ins. Co., 45 Conn. 377. 

73. N.T.—L. D. Garrett Co. v. Mor¬ 
ton, 71 N.Y.3. 17, 85 Misc. 10. re¬ 
versed on other grounds 73 M.Y.S. 
40. 65 App.Div. 366. 

Wash.—State v. Equitable Indemn. 
Ass*n, 52 P. 234, 18 Wash. 514. 

74. Ohio.—State v. Ohio Fire Ins. 
Ass'n, 27 Ohio Cir.Ct. 838. 

75. Pa.—Commonwealth v. Pension 
Mut Life Ins. Co., 26 Pa.Dist 1007. 

va Ky.—Ohio Valley Fire & Marine 
Ins. Co. V. Wash, 266 S.W. 921, 
205 Ky. 819. 

32 C.J. p 1038 note 97. 

Assignment for benefit of creditors 
see supra 9 122 


77. Ill.—Vizard v. Farwell, 97 Ill. 
598. 

Va Ind.—Great Western Life Assur. 
Co. V. State, 103 N.E. 843, 181 Ind. 
28. denying rehearing 102 X.E. 849, 
181 Ind. 28. 

79. Ind.—Great Western Life Assur. 
Co. V. State, supra. 

Statute, providing that a corpora¬ 
tion may be sued in any county 
where it has an agency, where the 
action arises out of, or is connected 
with, the business of the agency, 
does not authorize the bringing of 
suit for the dissolution of a life 
insurance company in any county 
other than that in which it has its 
principal office.—Great Western Life 
Assur. Co. V. State, 102 N.E. 849, 181 | 
Ind. 28, rehearing denied 103 N.E. | 
843, 181 Ind. 28. 

8a Wis.—Boyd v. Mutual Fire 
Ass'n, 90 N.W. 1086, 116 Wis. 156, 
96 Am.S.R. 948, 61 L.R.A. 918. 

81. Mich.—^IVardle v. Cummings, 49 
N.W. 212, 86 Mich. 396, rehearing 
denied 49 N.W. 538, 86 Mich. 395. 

32 C.J. p 1038 note 5. 

82. Ky.—Grimes v. Central Life 
Ins. Co.,' 188 S.W. 901, 172 Ky. 
IS. 

32 C.J. p 1038 note 7. 
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83. Ala.—Fisher v. Bankers’ Fire 
& Marine Ins. Co., 155 So. 538, 229 
Ala. 173. 

Ky.—\\’'oodson v. American Life & 
Accident Ins. Co., 71 S.W.2d 447, 
254 Ky. 224—Grimes v. Central 
Life Ins. Co., 188 S.W. 901, 172 
Ky. 18. 

32 C.J. p 1038 note 7. 

84. Ind.—Great Western Life As¬ 
sur. Co. V. State, 103 N.E. 843, 181 
Ind. 28, denying rehearing 102 N. 
E. 849, 181 Ind. 28. 

Tex.—State v. Dilbeck, Civ.App., 297 
S.W. 1049, certiorari denied Dil¬ 
beck V. State of Texas, 48 S.Ct. 
339, 276 U.S. 633, 72 L.Ed. 742. 
Consent of administrative body 
Under Vernon St.Annot.Const, art 
4, 9 22, the attorney general has the 
legal right to Institute and main¬ 
tain suit in the state's name to for¬ 
feit life Insurance company’s char¬ 
ter for cause found by him to be suf¬ 
ficient, without consent of state 
board of insurance commissioners, 
which is the administrative body ex¬ 
ercising administrative powers of 
regrulation and control of Insurance 
matters.—State v. Teachers Annuity 
Life Ins. Co., Tex.Clv.App., 149 S.W. 
2d 318, error refused. 
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becoming a party to an action already brought 
against the corporation by creditors and stockhold- 

ers.85 

In a proceeding to dissolve a mutual company the 
members need not be made parties.^^ 

Pleading and evidence. The information, com¬ 
plaint, bill, or petition must allege all facts nec¬ 
essary to show a right to the relief sought.87 In 
a bill by members of an insurance association for 
its dissolution, it has been held essential to allege 
that the corporation is insolvent, and that complain¬ 
ants have an interest in the fund.88 The general 
rules of evidence ordinarily apply.89 

Hearing. Where the statute so provides, the 
court cannot order dissolution without a hearing on 
the merits.^® 

Order or decree. The judgment in a proceeding 
to dissolve an insurance company must be interpret¬ 
ed with reference to the statute on which it is 
based.®^ 

A decree ordering the dissolution of an insurance 
company from which no appeal has been taken is a 
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final decree,®^ and the findings of insolvency of the 
company are res judicata.®^ 

Review. No special order is necessary to author¬ 
ize an appeal by the superintendent of insurance 
from a judgment allowing, as against the assets of 
the insurance company, counsel fees to an attorney 
who opposed the dissolution proceeding instituted by 
the superintendent, where the superintendent is not 
merely a receiver but is authorized to act under the 
provisions of the insurance statutes.®^. 

Costs and expenses. In a proper case a preferred 
allowance may be made out of the assets of an in¬ 
surance company in the hands of the state super¬ 
intendent of insurance to pay for services rendered 
by an attorney for the company in resisting the su¬ 
perintendent’s suit for dissolution.® 5 The allow¬ 
ance out of the company’s assets should be made 
only when such item is incurred in good faith for 
the benefit of policyholders, stockholders, and cred¬ 
itors with the sincere conviction of the solvency of 
the company and an honest belief that prevention 
of its dissolution is for the best interest of such 
beneficiaries, and with reasonable grounds and 
probable cause for such belief.®® 
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85. Wls.—re Oshkosh Mut. Fire i 
Ins. Co.. N.W. 441, 77 Wi& 866. 

9 L.R.A. 278. , 

88. Ill.—Swing V. American Glucose 
Co., 123 I11.APP. 166. 

32 C.J. p 1038 note 6. 

87. U.S.—^Polk V. Mutual Reserve 
Fund Life Ass’n, C.C.N.Y.. 119 F. 
491. 

Attorney general need not reolte 
statute under which he proceeds to 
dissolve Insurance company.—^Na¬ 
tional Union Fire Ins. Co. v. Bynum, 
40 S.W.2d 446. 183 Ark, 1100. 

8& U.S.—^Polk V. Mutual Reserve 
Fund Life Ass'n, C.C.N.T., 119 F. 
491. 

89. Evidence hsid snflloient 
Evidence in proceeding for disso¬ 
lution of mutual life Insurer sus¬ 
tained finding that insurer was in¬ 
solvent.—^In re New State Life Ins. 
Co.. 23 P.2d 376. 164 Okl. 208. 

90. Ill.—-Ward v. Farwell, 97 Ill. 
593. 

9L Ark.—National Union Fire Ins. 
Co. v. Bynum. 40 S.W.2d 446. 183 
Ark. 1100. 

Judgment oonstmed 
Judgment adjudicating company's 
insolvency and appointing a receiver 
dissolved the company when read in 
connection with the statute directing 
the court or Judge to decree a disso¬ 
lution of the company and a distri¬ 
bution of its effects.—^National Un¬ 
ion Fire Ins. Co. v. Bynum, supra. 

92. Mo.—O'Malley v. Continental 


Life Ins. Co.. 121 S.W.2d 884, 343 
Mo. 382. 

XnterlootLtory or final decree 

In a suit for the dissolution of an 
Insolvent surety company and the 
appointment of a receiver, a decree, 
which recited that the court, being 
fully advised in the premises, re¬ 
strained the surety company from 
further prosecution of its business 
and its officers from interfering with 
its records, and which was based not 
only on the bill and petition and an¬ 
swer but also on oral proof in open 
court, is a “final decree” which de¬ 
termines the existence of the corpo-; 
ration, and is not merely an “inter¬ 
locutory order,” which is one made 
pending cause and before final hear¬ 
ing on the merits and where further 
action is necessary for the object of 
maintaining the status quo.—^Ewen 
V. American Fidelity Co.. C.C.A.N.Y., 
271 F. 848, certiorari granted 42 S. 
Ct. 47, 267 U.S. 626, 66 L.Ed. 403, 
and reversed on other grounds 43 
S.CL 371, 261 U.S. 822, 67 L.Bd. 677. 

93. Mo.—O'Malley v. Continental 

Life Ins. Co.. 121 S.W.2d 834. 343 

Mo. 382. 

94. Mo.—O'Malley v. Continental 

Life Ins. Co., supra. 

96. Mo.—O’Malley v. Continental 

Life Ins. Co., supra. 

Allowaaoes are in effect granted 
to company’s direotozs as trustees 
for necessary and proper expenses 
in the performance of their duties 
as such trustees to do what is rea¬ 
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sonable and prudent to preserve 
company's property and funds for 
the benefit of its policyholders, srtock- 
holders, and creditors as the benefi¬ 
ciaries of the trust; and attorneys 
employed by the directors have no 
Independent right to a preferred 
claim for compensation.—O'Malley 
V. Continental Life Ins. Co., supra. 

98. Mo.—O'Malley v. Continental 
Life Ins. Co., 121 S.W.2d 834, 343 
Mo. 832, followed In O'Malley v^ 
Continental Life Ins. Co.. 121 3. 
W.2d 860, 348 Mo. 410. 

Burden is on attorney to prove 
that president of company, who con¬ 
trolled company, had reasonable 
grounds and probable cause for hon¬ 
est belief that the company was sol¬ 
vent and that the continuance of 
its business was for the best in¬ 
terest of the policyholders, stock¬ 
holders. and creditors.—O'Malley v. 
Continental Life Ins. Co., 121 S.W. 
2d 834, 343 Mo. 382. 

Blreotors personally liable 

Where suit is defended without 
reasonable grounds and probable 
cause for the directors* honest be¬ 
lief that the company is solvent and 
that a continuance of its business is 
for the best interest of its policy¬ 
holders. stockholders, and creditors, 
attorney's fees must be paid out of 
the directors’ personal funda— 
O'Malley v. Continental Life Ins. Co., 
121 S.W.2d 834, 343 Mo. 382. 
AUowanoo out of assets denied 
Mo.—O'Malley v. Continental Life 



44 C.J.S. 


INSURANCE 


§ 127 


Voluntary dissolution. A resolution to dissolve 
passed by a number of members of a mutual associ< 
ation is not binding on a large majorit}’ of the 
members who did not attend the meeting or consent 
to the dissolution.37 Where a statute authorizes a 
majority in number or interest of the members or 
stockholders to apply for voluntary dissolution, it 
is not necessary that a controversy exist for adjudi¬ 
cation in order to confer jurisdiction of the appli¬ 
cation on the court.^8 

§ 127. Effect of Insolvency and Dissolution 
Generally 

Unless otherwise provided by statute, the dissolu¬ 
tion of an Insurance company puts an end to its ex¬ 
istence. 

The general rules with respect to the effect of 
insolvency and dissolution of corporations ordina¬ 


rily apply in the case of insurance corporations.®® 
WTien an insurance company becomes insolvent and 
is dissolved, it no longer has the right to continue 
the business for which it was established,^ and, ex¬ 
cept as otherwise provided by statute, the powers 
of its officers also terminate.^ In the absence of 
statute the compan}- is not subject to suit after dis¬ 
solution.® However, by some statutes the life of 
the company is continued for a prescribed period 
after a decree of dissolution for the purpose of 
prosecuting and defending suits and winding up its 
business, and the dissolution does not impair any 
remedy against it for previously incurred liabili¬ 
ties.'* 

Effect on agency contracts. Agency contracts of 
a company are abrogated by the termination of the 
company by legislative action^ or by dissolution.® 
The insolvency of the company is generally no 


Ins. Co.. 121 S.W.2d 834, 348 Mo. 
382, followed In O’Malley v. Con¬ 
tinental Life Ins. Co.. 121 S.W.2d 
850. 843 Mo. 410. 

97 . N.T.—^Doscher v. Vanderbilt, 160 
N.T.S. 871. 

sa. XJ.S.—Cullum V. Traders* Ins. 

Co., Ill., 163 F. 45. 89 C.C.A. 295. 

99. IMea. on ofBLeer’s Interest 

On dissolution of casualty com¬ 
pany, a lien or cosrnate equitable en¬ 
cumbrance was created on corporate 
assets represented by the president’s 
stock for amounts embezzled from 
the company by the president—^Fi¬ 
delity & Deposit Co. of Maryland v. 
Hunt, C.C.A.Pa.. 107 F.2d 42. 

Effect of Insolvency and dissolution 
of corporations generally see Cor¬ 
porations §S 1375. 1727-1741. 

1. U.S.-^Clinton v. Coppedge, D.C. 

Okl.. 2 F.Supp. 935. 

Ill.—People ex rel. Lowe v. Mar¬ 
quette Nat Fire Ins. Co., 267 Ill. 
App. 478. 

Mo.—Green v. American Life & Ac¬ 
cident Ins. Co., App., 112 S.'W.2d 
924. 

22 C.J. p 1039 note 17. 

Effect on rights of: 

Members of mutual company see 
infra 53 130, 131. 

Policyholders see infra 3 129. 
Stockholders see infra 5 128. 
Effect of appointment of receiver or 
liquidator see infra 3 133 c (3). 

9L U.S.—Clinton v. Coppedge. D.C. 

Okl., 2 F.Supp. 935. 

32 C.J. p 1039 note 18. 

General Oozpozatlon Act deter¬ 
mines powers and duties of directors 
of insurance corporation at dissolu¬ 
tion.—Camden Mortg. Guaranty & 
Title Co. v. Haines. 160 A. 413, 110 
N.J.Eq. 461. 

3. N.T.—^In re National Surety Co., 
36 N.R2d 119, 286 N.T. 216, re¬ 


versing In re Liquidation of Na¬ 
tional Surety Co.. 24 N.T.S.2d 9S2, 
260 App.Div. 921, appeal denied In 
re National Surety Co., 25 N.T.S. 
2d 1022, 261 App.Div. 804—In re 
National Surety Co., 27 N.E.2d 505, 
283 N.T. 68, affirming 16 N.T.S. 
2d 101, 258 App.Div. 7S9, appeal de¬ 
nied In re Cooper’s Estate, 17 N. 
T.S.2d 221, 258 App.Div. 876, mo¬ 
tion denied In re National Surety 
Co.. 29 N.B.2d 668, 284 N.T. 593, 
certiorari denied Laughlin v. Pink, 
61 S.Ct 175, 311 U.S. 707, 85 L.Ed. 
459—In re National Surety Co., 26 
N.T.S.2d 370, 176 Misc. 53. 

Pa.—Commonwealth v. Union Casu¬ 
alty Ins. Co., 134 A. 435, 287 Pa. 6. 
32 C.J. p 1039 note 19. 

Abatement of pending action by rea¬ 
son of dissolution of corporation 
see Abatement and Revival 3 102 b. 
XnJiuLotioiL to restrain prosecution of 
action 

Board of directors of insurance 
corporation being dissolved was en¬ 
titled to restrain defendant from 
further prosecuting law action to re¬ 
cover money due him from corpora¬ 
tion.—Camden Mortg. Guaranty & 
Title Co. V. Haines, 160 A. 413, 110 
N.J.Eq. 461. 

Bxtingnishment of debts 

Under Iowa laws, decree dissolv¬ 
ing insurance corporation and ap¬ 
pointing liquidating officer extin¬ 
guished all debts.—Clinton v. Cop¬ 
pedge, D.C.Okl., 2 F.Supp. 935. 

4. U.S.—^Ewen v. American Fidelity 
' Co., N.T., 43 S.Ct 371. 261 U.S. 
822, 67 L.Ed. 677, reversing, C.C.A., 
271 F. 848, certiorari granted 42 

S.Ct 47, 257 U.S. 625, 66 L.Ed. 403. 
Mont—Mieyr v. Federal Surety Co. 
of Davenport, Iowa, 23 P.2d 959, 
94 Mont 508, certiorari granted 
Clark v. Wllliard, 54 S.Ct 103, 290 
U.S. 619, 78 L.Bd. 540, modified 
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on other grounds 54 S.Ct 615, 292 
U.S. 1112, 78 L.Ed. 1160. 

32 C.J. p 1039 note 20. 

jrodgment obtained against the 
company within the prescribed period 
after dissolution is valid.—Malicki v. 
Bulkley, 107 Ill.App. 595, affirmed 
69 N.E. 87, 206 Ill. 249. 

General XncorporatioiL Law con¬ 
tinuing life of corporation after dis¬ 
solution for purpose of suit Is in¬ 
applicable to insurance companies. 
U.S.—National Surety Co. of New 
Tork V. Cobb, C.C.A.La., 66 P.2d 
323, certiorari denied Cobb v. Na»- 
tional Surety Co., 54 S.Ct 127, 290 
U.S. 692, 78 L.Ed. 595. 

N.T.—^In re National Surety Co„ 86 
N.E.2d 119, 286 N.T. 216, revers¬ 
ing In re Liquidation of National 
Surety Co., 24 N.Y.S.2d 982, 260 
App.Div. 921, appeal denied In re 
National Surety Co., 25 N.T.S.2d 
1022, 261 App.Div. 804—^In re Na¬ 
tional Surety Co., 27 N.E.2d 505. 
283 N.T. 68, affirming 16 N.T.S. 
2d 101, 258 App.Dlv. 7S9. appeal 
denied In re Cooper’s Estate, 17 N. 
T.S.2d 221, 258 App.Div. 876. mo¬ 
tion denied In re National Surety 
Co.. 29 N.B.2d 668. 284 N.T. 593, 
certiorari denied Laughlin v. Pink, 
61 S.Ct. 175, 311 U.S. 707, 85 L.Bd. 
459. 

5. N.T.—Boswell v. Security Mut. 
Life Ins. Co., 86 N.E. 532. 193 
N.T. 466, 19 L.R.A..N.S., 946. 

Termination of authority of solicit¬ 
ing agents generally see infra S 
148. 

6. N.T.—Hepburn v. Montgomery. 5 
N.T.Civ.Proc. 244, modified on oth¬ 
er grounds 97 N.T. 617. 

Goutract ierminable at wlU 
Where an agency contract Is ter¬ 
minable at the will of either party, 
the dissolution of the company does 
not render it or another company. 
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ground for requiring an agent to return a propor¬ 
tionate part of the commissions paid him on un¬ 
earned premiums.*^ 

Foreign companies. General rules governing the 
extraterritorial effect of a decree of dissolution of 
a corporation ordinarily are applicable to insurance 
corporations.^ 

Repair of capital stock. Under some statutes, the 
commissioner of insurance may require an insur¬ 
ance company, ascertained by him to be insolvent, 
to repair its capital stock without revoking its cer- 
tificate.8 

§ 128. Rights and Liabilities of Stockholders 

In the absence of controlling provisions In the In¬ 
surance laws, the rights and liabilities of stockholders 
on the insolvency or dissolution of an insurance corpo¬ 
ration ordinarily are governed by the rules applicable 
to stockholders of other kinds of corporations. 

Except to the extent that provision may be made 
by the insurance statutes, the rights and liabilities 
of stockholders on the insolvency or dissolution of 
an insurance corporation are governed in general 


respects by the rules applicable to stockholders of 
other kinds of corporations.^® When authorized by 
statute stockholders may sue to restrain the com¬ 
pany from exercising its franchises and for the ap¬ 
pointment of a receiver and in the absence of 
statutory limitation a stockholder may sue for the 
appointment of a receiver where the officers of the 
company have been guilty of mismanagement or 
fraud, and it is practically defunct.i2 ^However, 
where authority is vested in the superintendent of 
insurance, or like official, to proceed against delin¬ 
quent insurance companies, the appointment of a 
receiver at the instance of stockholders may be de¬ 
nied.^® 

Dissolution of corporation. In the absence of 
statutory authority, it is not within the province of 
a court of equity to dissolve an insurance company 
at the sole instance of a stockholder on the ground 
that the company is insolvent.!^ However, minori¬ 
ty stockholders may, in certain instances, sue in 
equity for the dissolution of an insurance compa¬ 
ny,^® as where the company has failed of the pur¬ 
pose for which it was organized, or where the an- 


aastiininfir other contractual obliga¬ 
tions than agency contracts, liable 
In damages for breach of contract.— 
Paisley v. Lucas. 143 S.W.2d 262. 
346 Ho. 827. 

7. N.a—T. T. Hay & Bro. v. Union 
Fire Ins. Co.. 83 S.H. 241. 167 N. 
C. 82. Ann.Cas.l916A 1129. 

32 C.J. p 1078 note 86. 

Caaoellatlong by law 
An insurance company contract¬ 
ing with Its general agent for com- 
naisslons based on **gross premiums 
(less cancellations),'* and becoming 
Insolvent, was not entitled to recov¬ 
er commissions paid the agent on un¬ 
earned portions of premiums cancel¬ 
ed through operation of law by Its 
insolvency. since “cancellations" 
meant only cancellations In ordinary 
course of business.—^Bothwell v. Em¬ 
ployers* Underwriters* Agency, 125 
A. -604, 145 Hd. 36. 

8. N.Y.—^Martyne v. American Un¬ 
ion Fire Ina Co. of Philadelphia. 
153 N.T.S. 433. 168 App.DIv. 380. 
affirmed 110 N.E. 602. 216 N.T. 188. 

Effect of dissolution of foreign cor¬ 
porations see Corporations fiS 
1898-1902. 

Abatement of pending action by rea- 
• son of dissolution of foreign cor¬ 
poration see Abatement and He- 
vlval § 102 h. 

Aottons 

(1) Actions against foreign Insur¬ 
ance corporation ordinarily may not 
be maintained, or judgment entered, 
after such corporation has been dis¬ 
solved in the state of Its domlcila 
tJ.S.—^National Surety Co. of New 
York. y. Cobb,,. C.C.A.La.. 66 F.2d 


323. certiorari denied Cobb v. Na¬ 
tional Surety Co., 54 S.Ct 127. 290 
U.S. 692. 78 L.Bd. 595—Clinton v. 
Coppedge. D.COkl., 2 F.Supp. 935. 
N.Y.—^Martyne v. American Union 
Fire Ina Co. of Philadelphia, 153 
N.Y.S. 433, 168 App.Dlv. 880, af¬ 
firmed 110 N.E. 602, 216 N.Y. 183. 
(2) It has been held, however, that 
the dissolution of a foreign Insur¬ 
ance company does not terminate a 
suit on a policy where nonresident 
companies are reaulred to deposit 
bonds for the protection of citizens 
and such bonds remain In the state 
treasury until the company has set¬ 
tled all claims against It In the 
state.—Manufacturing Lumbermen's 
Underwriters v. South Georgia Ry. 
Co.. 196 S.E. 244, 57 GaApp. 699. 
Statute continuing ezlstenoe 
Statute In other state continuing 
existence of corporation cannot con¬ 
tinue the existence of a foreign com¬ 
pany which has been dissolved by 
decree of court In the state of Its 
domicile. 

U.S.—Clinton v. Coppedge, D.C.Okl.. 
2 F.Supp. 936. 

Mich.—U. S. Truck Co. v. Pennsyl¬ 
vania Surety Corporation, 243 N.W. 
311, 259 Mich 422. 

9. CaL—Palache v. Pacific Ins. Co., 
42 Cal. 418. 

la Payment of liability 
The stockholders of an insolvent 
stock Insurance company will not be 
heard to complain about the pay¬ 
ment of liability on.-any policy of 
insurance issued by the company as 
long as. any assets of the company 
remain for the payment of Its debts. 

696 


—^Little V. Gk>uld Inv. Ins. Co., 229 
P. 616, 108 Okl. 173. 

Subscribers to stock tmder condU 
tional agreement are entitled to en¬ 
force the agreement on the insolven¬ 
cy of the company before the condi¬ 
tions are fulfilled, and to recover 
the money paid thereunder.—Grier v. 
Union Nat Life Ins. Co.. D.C.Pa. 
217 F. 287. 

IL N.Y,—Osgood V. Maguire, 81 N. 
Y. 624. 

12- Pa.-^—Treat v. Pennsylvania Mut 
Life Ins. Co.. 62 A. 60. 203 Pa. 21. 
Purchasers of stock, in ' company 
unlicensed to do business in state, 
from agent who made misrepresenta¬ 
tions and diverted sixty per cent of 
cash payments to his own use. were 
entitled to receivership.—^Metropoli¬ 
tan Fire Ins. Co. v. Mlddendorf. 188 
S.W. 790, 171 Ky. 771, 

la Kan.—Wright v. Federal Re¬ 
serve Life Ina Co.. 293 P. 945. 131 
Kan. 601. certiorari denied 61 S.Ct 
660, 283 U.S. 851, 76 L.Ed. 1459. 
Minozlty stockholders owning ag¬ 
gregate of fifteen shares in insolvent 
domestic Insurance company could 
not sue for receivership, where It 
did not appear that rehabilitation 
could not be effected within time 
granted by Insurance commissioner. 
—Wright V. Federal Reserve Life 
Ins. Co., supra 

14u Ky.-^ommonwealth v. Richard¬ 
son. 94 S.W. 639, 29 Ky.L. 622. 

15. Ala.—^Fisher v. Bankers' Fire & 
Marine Ina Co., 155 So. 533. 229- 
Ala 173. 
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nual charges and expenses will absorb the entire 
assets of the company and there is no reasonable 
probability of an increase of the assets or of the 
income in excess of the current expenses.^® In 
such case minority stockholders are entitled to sue 
for dissolution, notwithstanding that the statute 
vests authority in a state officer, 17 although, under 
some statutes vesting authority in a state officer, 
stockholders are precluded from maintaining the 
suit.i® By statute stockholders may be given the 
right to maintain an action to dissolve the company 
and wind up its affairs and pursuant to stat¬ 
ute a majority in number or interest of the stock¬ 
holders may apply to the court asking for the disso¬ 
lution and the closing up of the affairs of the cor- 

poration,20 

Liability for unpaid subscriptions. The liability 
of stockholders of an insolvent insurance corpora¬ 
tion for unpaid subscriptions is ordinarily governed 
by the general rules applicable to stockholders of 
other kinds of corporations.2l The liability ordina¬ 
rily may be enforced by the receiver or statutory 
liquidator as representative of the company.22 it 
has been held that a single action to collect the un¬ 


paid subscriptions of various stockholders may be 
maintained by the receiver or liquidator's General 
rules of pleading ordinarily apply.^^ 

Double liability of stockholders. Where the dou¬ 
ble liability imposed on stockholders is for the bene¬ 
fit of creditors rather than an asset of the corpo¬ 
ration, it may not be enforced at the instance of 
the receiver.25 

§ 129. Rights and Liabilities of Policyholders 

a. In general 

b. Termination of policies 

c. Premiums 

d. Remedies 

a. In General 

The insolvency of an Insurance company after Is¬ 
suing policies constitutes a breach of contract. 

In the absence of fraud, mere insolvency of the 
company at the time of issuing the policy does not 
render the contract voidable at insured’s instance 
and a contract of insurance valid when issued does 
not become invalid because the company issuing it 
subsequently becomes insolvent.^7 Where, howev- 


la Ala.—Plsher v. Bankers' Firs & 
Marine Ins. Co., supra. 

17. Authority of state conmilssloxu 
er not exclusive 

Ala.—Fisher v. Bankers’ Fire & Ma¬ 
rine Ins. Co., supra. 

Xaterventlon. by state oAoer 

In suit by minority stockholders to 
dissolve lire Insurance company, 
state insurance commissioner should 
not have been permitted to intervene. 
—Plsher V. Bankers’ Fire & Marine 
Ins. Co., supra. 

la Ky.—Grimes v. Central Life Ins. 

Co., 188 S.W. 901, 172 Ky. 18. 

Pa*—Commonwealth ex rel'. Schnader 
V. Penn General Casualty Co., 173 
^ 637, 316 Pa. 1, certiorari grant¬ 
ed Penn General Casualty Co. v. 
Commonwealth of Pennsylvania ex 
rel. Schnader, 55 S.CL 126, 293 U. 
S. 547, 79 L.Ed. 661, reversed on 
other grounds 56 S.Ct. 886, 294 U.S. 
189, 79 L.Ed. 850. 

32 aj. p 1039 note 30. 

19. Wls.—In re Oshkosh Mut. Fire 

Ins. Co.. 46 N.W. 441, 77 Wis. 866, 

9 L.R.A. 273. 

» 

3*a U.S.—Cullom V. Traders’ Ins. 

Co.. Ill., 163 P. 46, 89 C.C.A. 296. 
Ill.—Evans v. Illinois Surety Co., 131 
N-.E. 262, 298 Ill. 101. 

Ky.—Grimes v Central Life Ins. Co., 
188 S.W. 901. 172 Ky. 18. 

ai. Ga-—McKey v. Wright, 96 S.B. 
217. 147 Ga. 662. 

Enforcement of stockholders’ liabili¬ 
ties generally see Corporations S8 
1608-1513. 


Liability of members of mutual in¬ 
surance company to assessment 
see infra §§ 130. 131. 

22. Ky.—Lock V. Stout. 191 S.W. 90, 
173 Ky. 304. 

Set-off 

A subscription to stock in reor- 
: ganization corporation, formed sole¬ 
ly to finance casualty corporation on 
verge of bankruptcy, under agree¬ 
ment giving reorganization corpo¬ 
ration right to assign subscriptions, 
was equivalent to subscription to 
stock of casualty corporation, and, 
on its liquidation by state insurance 
superintendent, subscriber could not 
offset against his subscription a 
claim for legal services to it, not¬ 
withstanding solvency of reorganiza¬ 
tion corporation.—Stoddard v. Guy, 
204 N.Y.S. 371, 209 App.Div. 39. 

AUowaaoe of fee to attorney rep¬ 
resenting creditors joining with su¬ 
perintendent of insurance as party 
plaintiff was proper.—^Plnk v. Alden, 
37 N.Y.S.2d 659, modified 39 Kr.Y.S.2d 
416, 265 App.Dlv. 884. 

23. Ga.—McKey v. Wright, 95 S.B. 
217, 147 Ga. 662. 

Action by iiuraxance oonainissioner 
Ga.—McKey v. Wright, supra. 
Action by reoeivez 
Ky.—Lock V. Stout, 191 S.W. 90, 173 
Ky. 304. 

24. Snflldency of plea 

(1) In an action by the insurance 
commissioner of the state of Georgia j 
on a note given in payment of sub¬ 
scription to the stock of a Georgia 
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company which had since become in¬ 
solvent, where the commissioner for 
the purpose of anticipating the de¬ 
fense of fraud, set up that the com¬ 
pany had incurred obligations since 
the subscription and was insolvent, 
allegations in the plea setting up 
fraud, and that the subsequent credi¬ 
tors had not requested or author¬ 
ized the commissioner to sue. are in¬ 
sufficient to rebut the anticipatory 
allegations of the complaint, and 
the plea is subject to demurrer.— 
Wrfght T. Hix, 83 So. 341. 203 Ala. 
425. 

(2) Allegations in the subscriber’s 
plea that the subscriber had not re¬ 
ceived any benefit from the insur¬ 
ance company, and had not partici¬ 
pated in any stockholders* meetings, 
etc., are insufficient to raise any is¬ 
sue; hence the plea is subject to 
demurrer.—^Wright v. Hix, supra. 

2a. Kj\—Lock V. Stout. 191 S-W. 90, 
173 Ky. 304. 

26. Mo.—Clark v. Middleton, 19 Ma 
53. 

Tenn.—^Ewing v. Coffman, 12 Lea 79. 
Liability of members of mutual com¬ 
pany see infra § 130. 

27. Or.—Johnson v. School DisL No. 
1 of Multnomah County, 273 P. 386, 
128 Or. 9, denying rehearing 270 
P. 764. 128 Or. 9. 

Seiastatemaat of poUoy 

With respect to rights of policy¬ 
holder on insolvency, under ’’benefit 
thrift certificate” with term insur¬ 
ance provisions authorizing rein¬ 
statement of lapsed certificate only 
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er, the company becomes insolvent after issuing 
policies, it constitutes a breach of contract on its 
part, and the policyholders may recover damages.^® 

Policyholders in a stock company are not liable 
as partners to its creditors.^^ 

b. Termination of Policies 

A decree dissolving an Insurance companyf or an 
adjudication of insolvency, coupled with the appoint¬ 
ment of a receiver, or an assignment for the benefit of 
creditors, operates to cancel outstanding policies. 

While there is authority to the contrary,^® the 
generally recognized rule is that a decree of disso¬ 
lution ot an adjudication of insolvency, coupled 
with the appointment of a receiver, cancels or ter¬ 
minates outstanding policies by operation of law,^^ 
and subsequent losses under such policies are not 
liabilities which may be enforced against' the re¬ 
ceiver or liquidator.82 This rule is not changed 
even though by the terms of tl.** policy the company 
is required to give notice to insured in case it de¬ 
sires to cancel the policy.^* By statute in some 
states, however, the life of the company is contin¬ 


ued after dissolution for the purpose of prosecuting 
and defending suits and winding up its business, and 
under such a statute recovery may be had for sub¬ 
sequent losses.84 As to any losses accruing under 
the policy before insolvency or dissolution, the com¬ 
pany is liable, although the amount of the loss has 
not been ascertained or paid;^® and the holder of 
an employer’s liability policy may, after an adjudi¬ 
cation of the company’s insolvency, settle an em¬ 
ployee’s claim for injuries and recover the amount 
of the settlement from the receiver.86 The mere 
institution of dissolution proceedings37 or the ap¬ 
pointment of a temporary receiver's does not of 
itself terminate outstanding policies so as to pre¬ 
clude a recovery for subsequent losses occurring be¬ 
fore the final decree of dissolution. 

In the case of a foreign insurance company, 
where there has been no adjudication of insolvency 
and no decree dissolving it, the appointment of a 
receiver to collect and distribute its assets in the 
state does not preclude recovery for a loss occur¬ 
ring after the receiver’s appointment.^^ Further, 


by payment of past-due Instalments 
with Interest within two years from 
due date of last payment, certificate 
holder was nevertheless entitled to 
have any cash value which insurer 
had credited out of premiums applied 
to purchase of other insurance, and 
to have the contract reinstated pur¬ 
suant to statute on evidence of in¬ 
surability and payment of arrears of 
premiums with interest within three 
years.—State ex rel. Smrha v. Cos¬ 
mopolitan Old Line Life Ins. Co.. 291 
N-.W. 72. 1S7 Neb. 742, vacating 287 
N.W. 654. 136 Neb. 833. 

2& Cal.—Camlnettl v. Manierre. 142 
P.2d 741. 

Ga—^Kuhl V. General American Life 
Ins. Co., 192 S.E. 831. 56 GajVpp. 
424. 

IlL—^People ex reL American Bank¬ 
ers Ins. Co. V. Palmer, 2 N.E.2d 
728, 363 Ill. 499. 106 A.L.R. 447. 
N.Y.—^Van Schalck v. Astor, 274 N, 
T.S. 322, 153 Hisc. 377, reversed 
on other grounds 277 N.Y.S. 394. 
164 Mlsc. 543—In re Auto Mut In¬ 
demnity Co., 14 N.Y.S.2d 601. 

Va—^Lucas v. Pittsburgh Life & 
Trust Co.. 119 S.B. 109. 137 Va 265. 
32 C.J. p 1039 note 36. 

Measure of damages see infra 8 134. 
29. Conn.—^Betts v. Connecticut Life 
Ina Co.. 62 A. 345, 78 Conn. 442. 
80. N.H.—Insurance Commissioner 
V. People's Fire Ins. Co., 44 A. 82. 
68 N.H. 51. 

"That decision (Insurance Com¬ 
missioner V. People's Fire Ina Co., 
supra), however. Is not In accord 
with the majority of the decisions 
on the subject or the rule generally 
recognized."—^Federico Macaroni 


Mfg. Co. V. Great Western Fire Ins. 

Co., 139 So. 1, 5, 173 La 905. 79 A.L. 

R. 1256. 

3L U.S.—^Hobbs v. Occidental Life 
Ins. Co., C.C.A.EAn., 87 F.2d 380— 
North River Ins. Co. v. Walker, 
C.C.A.Ark., 65 F.2d 116. 

Ark.—^National Union Fire Ina Co. 
V. Bynum, 40 S.W.2d 446. 449, 183 
Ark. 1100, citing Corpus Jtizls. 

Cal.—Camlnettl v. Manierre, 142 P. 
2d 741. 

Del.—State v. Surety Corporation of 
America, 162 A. 852, 856, 19 Del.Ch. 
17, citing Corpus Jlirls. 

Ga—^Kuhl V. General American Life 
Ins. Co., 192 S.E. 831, 833, 56 Ga 
App. 424, citing Corpus Juris. 

Iowa—State v. American Bonding & 
Casualty Co., 221 N.W. 686. 206 
Iowa 988. 

Ky.—Casteel v. Kentucky Home Life 
Ins. Co., 79 S.W.2d 941, 943, 258 
Ky. 304, citing Corpus Juris— 
Moren v. Ohio Valley Fire & Ma¬ 
rine Ins. Co.'s Receiver, 6 S.W.2d 
1091, 1093, 224 Ky. 643, Quoting 
Corpus Juris. 

Md.—^Bothwell v. Employers' Under¬ 
writers' Agency, 125 A. 604, 145 
Md. 36. 

Mo.—Green v. American Life & Acci¬ 
dent Ins. Co., App., 112 S.W.2d 924, 
928, citing Corpus Juris. 

Tenn.—^Davls v. Amra Grotto M. O. 
V. P. B. R.. 89 S.W.2d 764, 169 
Tenn. 564, 106 A.L.R. 1506, rehear¬ 
ing denied 91 S.W.2d 294, 170 Tenn. 
19. 106 A.L.R. 1511. 

Va—^Lucas v. Pittsburgh Life & 
Trust Co.. 119 S.B. 109, 137 Va 
255. 

82 C.J. p 1040 note 41. 
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“Expiration.” 

The appointment of a receiver does 
not effect an "expiration" of the pol¬ 
icy within the meaning of a pro¬ 
vision for payment of an additional 
premium under certain circumstanc¬ 
es existing "at the expiration of the 
policy."—^Hanson v. Royal Ins. Co., 
Tenn., 267 F. 716, 169 C.C.A. 8—26 
C.J. p 101 note 25. 

38. U.S.—^North River Ins. Co. v. 
Walker, C.C.A.Ark., 65 F.2d 116. 

Ark.—^National Union Fire Ins. Co. 

V. Bynum, 40 S.W.2d 446, 188 

Ark. 1100. 

Ky. —^Moren v. Ohio Valley Fire & 
Marine Ins. Co.'8 Receiver, 6 S.W. 
2d 1091, 224 Ky. 643. 

32 C.J. p 1040 note 42. 

33. Ind.—Reliance Lumber Co. v. 
Brown, 30 N.E. 625, 4 Ind.App. 92. 

82 C.J. p 1040 note 43. 

34. HI.—^Evans v. Illinois Surety 
Co., 131 N.B. 262, 298 Ill. 262. 

35. Md.—^Fidelity & Deposit Co. of 
Maryland v. Poe, 128 A. 457, 147 
Md. 479. 

32 CJ. p 1040 note 47. 

36. Ky.—^Magnet Coal Co. v. Donald¬ 
son, 248 S.W. 195, 197 Ky. 831. 

37. Mo.—^Relfe v. Commercial Ins. 
Co., 10 Mo.App. 393. 

3& Iowa.—Shloss v. Metropolitan 
Surety Co., 128 N.W. 384, 149 Iowa 
382. 

N.Y.—People v. Highland Mut. Fire 
Ins. Co., 56 N.Y.S. 88, 26 Misc. 205. 

39. Ark.—^Johnson v. Baxter, 167 S. 

W. 387, 108 Ark. 360—Federal Un¬ 
ion Surety Co. v. Flemister, 180 S. 

I W. 574, 96 Ark. 889. 
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it has been held that a decree rendered by a court 
of the company’s domicile declaring the company 
insolvent and appointing a receiver or liquidator 
does not terminate the policy of a resident of anoth¬ 
er state, so as to preclude recovery for a subsequent 
loss in an action against the company in the other 
state, where the foreign court had no jurisdiction 
over the person of insured and insured was not 
notified of the proceedings which would enable him 
to protect himself by obtaining other insurance.^O 

Assignment for benefit of creditors. An assign¬ 
ment by the company for the benefit of its credi¬ 
tors operates to terminate unexpired policies,and 
subsequent losses are not enforceable.^^ However, 
this is not true in states where the company has no 
power to assign for the benefit of its creditors.43 

Forfeiture of the charter of a company for its 
failure to comply with statutory requirements im¬ 
posed as a condition to doing future business does 


not work a cancellation of outstanding policies so 
as to relieve the company from liability for subse¬ 
quent losses.44 

a Premiuins 

Policyholders are liable for earned premiums which 
are unpaid at the time of insolvency or dissolution, but 
they have valid claims for unearned premiums which 
have been paid. 

As to premiums unpaid at the time of insolvency 
or dissolution of the company, policyholders are lia¬ 
ble to the receiver or liquidator for so much there¬ 
of as has been earned,^5 but they are not liable for 
the unearned residue, that is, premiums for the un¬ 
expired term of insurance.^® Holders of policies on 
which premiums have been paid for a term extend¬ 
ing beyond the insolvency or dissolution of the com¬ 
pany have valid claims for unearned premiums,^^ 
and this is so, even though there is no provision 
in the policy for refunding premiums paid^S Sim- 


40. La.—^Federico Macaroni Mfg. Co. 
v. Great Western Pire Ins. Co.. 
139 So. 1, 173 La. 905. 79 A.L.R. 
1266. 

S.C.—Frink v. National Mut Fire 
Ins. Co.. 74 S.F. 83. 90 S.C. 644. 
Ann.Cas.l913D 221. 

Not necessary party 

Receiver appointed by court of 
company's domicile Is not necessary 
party In action In another state 
against company for loss under pol¬ 
icy accruing after appointment of 
receiver.—Federico Macaroni Mfg. 
Co. v. Great 'Western Fire Ins. Co., 
189 So. 1, 173 La. 905. 79 A.L.R. 1356. 

41. Minn.—Smith v. National Credit 
Ina Co., 68 N.W. 28, 65 Minn. 283, 
33 L.R.A. 511. 

Claim which has ’been, adjusted and 
allowed by Insurer before its assign¬ 
ment Is provable against its assets. 
—Smith V. National Credit Ins. Co., 
supra. 

42. Minn.—Smith 7 . National Credit 
Ins. Co., supra. 

32 C.J. p 1040 note 53. 

43. Mo.—Relfe v. Commercial Ins. 
Co., 10 Mo.App. 393. 

Power to assign see supra S 122. 

44. Kan.—Manlove v. Commercial 
Mut. Pire Ina Co.. 27 P. 979, 47 
Kan. 309. 

45. Ky.—Moren v. Ohio Valley Fire 
& Marine Ins. Co.’s Receiver. 6 S. 
W.2d 1091. 1093. 224 Ky. 643, quot¬ 
ing Corpus Juris—^Magnet Coal Co. 
V. Donaldson. 248 S.W. 195, 197 Ky. 
881. 

Failure and InahlUty of insurer to 
pay award made by industrial labor 
board to insured's employee's widow 
did not relieve insured of liability 
to pay premium to insurer.—^Pink v. 


Isle Theatrical Corporation, 8 N.E. 
2d 521, 271 N.Y. 390. modifying 284 
N.T.S. 447, 246 App.Div. 24. motion 
denied 4 N.E,2d 251, 272 N.Y. 500. 

46. Ky.—Moren v. Ohio Valley Fire 
& Marine Ins. Co.’s Receiver. 6 S. 
W.2d 1091, 224 Ky. 648. 

32 C.J. p 1040 note 57. I 

Liability of members of mutual com- | 
pany see infra S 130. 

47. U.S.—North River Ins. Co. v. 
Walker. aCA-Ark., 65 F.2d 116. 

Del.—State v. Surety Corporation of 
America. 162 A. 852, 19 Del.Ch. 17. 
Iowa.—State v. American Bonding 
& Casualty Co.. 221 N.W. 585, 206 
Iowa 9SS—^Hoyt v. Hampe. 214 N. 
W. 718, 206 Iowa 206, rehearing 
denied 220 N.W. 45, 206 Iowa 206. 
Ky.—Moren v. Ohio Valley Fire & 
Marine Ina Co.*a Receiver, 6 S.W. 
2d 1091, 224 Ky. 643. 

Mo.—Green v. American Life & Ac¬ 
cident Ins. Co., App.. 112 S.W.2d 
924. 

N.J.—^Newman v. Hatfield Wire & 
Cable Co., 174 A. 491, 113 N.J.Law 
484. 

32 C.J. p 1040 note 58—62 C.J. p 1057 
notes 77, 78. 

Policy providix&g for rstum of uu- 
•amed premium on cancellation or 
termination of policy gives rise to a 
claim on contract.—State v. Ameri¬ 
can Bonding & Casualty Co., 221 N. 
W. 585, 206 Iowa 988. 

Pro rata or short-rate basis 

Insolvency of insurer entitles pol¬ 
icyholders to return premiums on 
the pro rata, instead of the short- 
rate, basis. 

N.J.—Maxson v. Manufacturers’ Lia¬ 
bility Ins. Co., 181 A. 168. 119 N.J. 
Eq. 17. reversing 180 A. 223, 118 
N.J.Eq. 305. 


Va.—Johnson v. Button, 91 S.E. 161, 
120 Va. 339. 

Mutual companies 

(1) On the cancellation of a pol¬ 
icy of a mutual insurance company 
by reason of the appointment of a 
receiver, insured is entitled to a re¬ 
turn of unearned premiums, at least 
where the policy so provides,—Tuttle 
V. State Mut. Liability Ins. Co., 127 
A. 682. 2 N.J.Misc. 973. 

(2) However, it has been stated 
that the insolvency of a mutual com¬ 
pany gives no right to a policyhold¬ 
er to recover any premium paid 
as long as the company has out¬ 
standing debts. 

Ark.—Johnson v. House. 198 S.W. 
876, 131 Ark. 113. 

Md.—Standard Printing & Publish¬ 
ing Co. V. Bothwell, 122 A. 195. 
143 Md. 303, 31 A.L.R. 1269. 

S.D.—Buck V. Ross, 240 N.W. 858, 
59 S.D. 492. 

Tenn.—Gleason v. Prudential Fire 
Ina Co., 151 S.W. 1030, 127 Tenn. 
8 . 

(3) Set-off of unearned premium in 
action to collect assessment see in¬ 
fra S 131 f. 

Services in investigating title 
A title policyholder is not enti¬ 
tled to the return of that part of 
the premium which the application 
for insurance stipulated might be 
retained by the company for Its 
services in investigating the title in¬ 
sured.—State V. Minnesota Title Ins. 
& Trust Co., 116 N.W. 944, 104 Minn. 
447, 124 Am.S.R. 633. 19 L.R,A.,N.S., 
639. 

48. N.Y.—People v. Security Life 
Ins. & Annuity Co.. 78 N.Y. 114, 
34 Am.R. 522, 7 Abb.N.Cas. 198. 
Va.—Johnson v. Button, 91 S.BL 151, 
I 120 Va. 339. 
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ilarly, where the company assigns for the benefit of 
its creditors before the expiration of the policy, in¬ 
sured is entitled to recover back the unearned pre¬ 
mium for the balance of the term and he is like¬ 
wise entitled where the company by transferring its 
assets to another company and ceasing to do busi¬ 
ness incapacitates itself for carrying out its con¬ 
tracts.^® 

Mere receivership, however, does not entitle the 
policyholders to the return of premiums as unearned 
where there has been no adjudication of insolvency 
and no dissolution.®^ If policyholders of an insol¬ 
vent company assign their rights to a third person, 
the assignee has the same rights as other policy¬ 
holders as to the return of premiums.®^ A policy¬ 
holder is not entitled to rescind the entire contract 
on the insolvency of the company and recover back 
the whole premium.®® The holder of a policy that 
was canceled while the company was solvent, and 
who by his contract is entitled to a return premium, 
has a right, on the insolvency of the company, to 
share in the assets with other creditors.®^ Premi¬ 
ums sent to the company by policyholders in ignor¬ 
ance of the fact that it has been dissolved are prop¬ 
erly ordered returned.®® 


d. Remedies 

Policyholders may maintain a suit for the appoint- 
ment of a receiver and to wind up the affairs of the In- 
surance company, unless by statute the right Is vested 
exclusively In a designated state officer. 

On the insolvency of an insurance company, its 
policyholders become creditors, and, in the absence 
of statutory limitations, they have the same right as 
other creditors to maintain a suit in equity for the 
appointment of a receiver and to wind up its affairs 
and distribute its assets;®® and they may maintain 
the suit under a statute giving that right to judg¬ 
ment creditors, where the company waives the ne¬ 
cessity of first obtaining judgment.®*^ Where by 
statute the right to maintain such a suit is vested 
exclusively in a designated state officer, such as the 
commissioner or superintendent of insurance, the 
policyholders cannot maintain it;®® and the statute 
may make the proceeding by the public officer ex¬ 
clusive of any proceeding by members.®® Where 
exclusive authority is vested in a state officer, a 
policyholder may not sue for an accounting of the 
company’s assets,®® or maintain an action for in¬ 
junction or to set aside a reinsurance contract.®^ 
However, in the absence of statutory limitations, 
one or more policyholders in a mutual company may 


49. Minn.—Smith v. National Credit 
Ins. Co.. 68 N.W. 28. 6B Minn. 283. 
83 L.RJL 511. 

BOu N.T.—Meade v. St Louis Mut 
Life Ins. Co.. 61 How.Pr. 1. 

5L Md.—^Barber Asphalt Paving Co. 

y. Poe. 116 A. 24, 139 Md. 332. 
Substitution of new bonds 

Where a street pavlngr contrac¬ 
tor's surety, althousrh in the hands 
of receivers, had not been declared 
insolvent, such contractor, on execut¬ 
ing new surety bonds in another 
company at the city's request, could 
not recover from the receivers the 
total unearned premiums on the old 
bonds from the date of the receiv¬ 
ership. in the absence of evidence 
of any aefault thereon or of the 
surety's inability to pay in case of 
such default, but the new bonds hav- 
ing been substituted with the con¬ 
sent of the court and receivers with 
the understanding: that by their ex¬ 
ecution the company and its receiv¬ 
ers were released from further lia¬ 
bility, the contractor could recover 
the amount paid for the new bonds. 
—^Barber Asphalt Paving Co. v. Poe, 
supra. 

52. Ky.—^Moren v. Ohio Valley Fire 
& Marine Ins. Co.'s Receiver. 6 
S.W.2d 1091. 224 Ky. 643. 

Assigfmnant to agent of eonapany 
Va—Johnson v. Button, 91 S.E. 161, 
.120 Va 389. 

53. Mina—Smith v. National Cred¬ 


it Ins. Co., 68 N.W. 28, 66 Minn. 
283. 33 L.R.A. 611. 

54. Mass.—Commonwealth v. Mas¬ 
sachusetts Mut. Fire Ins. Co., 112 
Mass. 116. 

N.T.—Raegener v. Willard, 60 N.T.S. 
478, 44 App.Div. 41. 

55. Cona—Bnsworth v. National 
Life Ass'n, 71 A. 791, 81 Cona 692. 

56. D.C.—National Ben. Life Ins. 
Co. V. Shaw-Walker Co., Ill P.2d 
497, 71 App.D.C. 276, certiorari de- 

• nled Shaw-Walker Co. v. National 
Ben. Life Ins. Co., 61 S.Ct. 85, 311 
U.S. 673, 85 L.Bd. 432. 

32 C.J. p 1041 note 67. 

Persons entitled to apply for ap¬ 
pointment of receiver generally 
see infra § 138 c (2). 

57. U.S.—^Robinson v. Mutual Re¬ 
serve Life Ins. Co., C.C.N.T., 162 
F. 794. 

58. U.S.—Cook V. Illinois Bankers' 
Life Ass'n, C.C.A.I11., 46 F.2d 782, 
certiorari denied 52 S.Ct 12, 284 U. 
S. 627, 76 L.Ed. 534. 

82 C.J. p 1041 note 70. 

Xntexventlon by policyholder is 
within discretion of court—Trosper 
V. Ingham, 292 N.W. 360, 293 Mich. 
488. 

policyholder not necessary party de¬ 
fendant 

Mich.—^Trosper v. Ingham, supra. 

Where there was no allegation 
that insuraaoe oonunissioaer had 
been asked by as many as five pol- 
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Icyholders to investigate compan:i^8 
affairs and that he had refused to 
act, as provided for by St. § 762, ac¬ 
tion to liquidate allegedly insolvent 
mutual insurance company could not 
be maintained by three policyholders 
In behalf of themselves and other 
policyholders.—Woodson v. American 
Life & Accident Ins. Co.. 71 S.W.2d 
447. 254 Ky. 224. 

Ancillary reoeiver 
Petitions by Georgia policyholders 
of Insolvent Missouri Insurance com¬ 
pany to obtain appointment of ancil¬ 
lary receiver and application of com¬ 
pany assets located in Georgia to 
satisfaction of claims of Georgia cit¬ 
izens stated no cause of action, 
where they did not allege that ap¬ 
plication was made to Georgia in¬ 
surance commissioner, or was re¬ 
ferred to insurance commission, or 
that there was any failure or refusal 
of such officers to perform their 
duty.—O'Malley v. Wilson, 186 S.BJ. 
109, 182 Ga. 97. 

59. CaL—^Murray v. Los Angeles 
County Super. Ct., 62 P. 191, 129 
Cal. 628. 

N.T.—Fisher v. World Mut Life Ina 
Co.. 15 Abb.Pr.,N.S.. 363, 47 How. 
Pr. 461. 

ea Ky.—^Breckinridge v. Kentucky 
Central Life & Accident Ina Co., 
267 S.W. 178, 206 Ky. 244. 

61. U.S.—Cook V. IlUnois Bankers' 
Life Ass'n, aC.A.111., 46 P.2d 782, 
certiorari denied 52 S.Ct 12, 284 
U.a 627, 76 L.Bd. 634. 
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in behalf of all maintain an action against the com¬ 
pany and its assignee to set aside an assignment and 
for other relief.®^ Members of a mutual associa¬ 
tion who become dissatisfied with a change of the 
plan of operation adopted by the society are bound 
to seek redress at law, and not by a suit in equity 
to dissolve the association, unless it is shown that 
the association's affairs are grossly mismanaged.®® 

Where during the voluntary liquidation of an in¬ 
surer the board of directors declare a dividend 
without the required consent or approval of the 
state commissioner of insurance, a policyholder who 
has claims against the company may maintain an 
action on a bond taken by the commissioner of the 
directors to indemnify him and other persons in¬ 
terested from loss by the improper payment of the 
dividend.®^ 

Where proceedings are pending, in the state of 
incorporation, to dissolve a mutual company, the 


policyholders, or holders of death claims, residing 
in another state may not, in the state of their resi¬ 
dence, maintain actions on the policies, but they 
should interv’ene in the dissolution proceedings.®® 

§ 130. Liabilities of Members of Mutual 
Company 

The insolvency of a mutual insurance company and 
the appointment of a receiver or liquidator do not vary 
or change the liability of members on their contracts with 
the company. 

The insolvency of a mutual insurance company 
and the appointment of a receiver or liquidator do 
not vary the contracts of the members or change in 
any way the measure of their liability thereunder.®® 
The obligation of the members to contribute to the 
payment of losses which have occurred prior to in¬ 
solvency is not thereby terminated,®^ and they are 
subject to assessment for losses,®® unless the policy 
is nonassessable.®® 


62. Iowa.—Corey v. Sherman, 64 N. 
W. 828, 06 Iowa 114, 82 L.R.A. 
514. 

63. U.S.—Polk V. Mutual Reserve 
Fund Life Asa'n, C.C.N.T.. 137 F. 
273. 

64. N.J.—Tellow Cab v. Bankers* In¬ 
demnity Ins. Co., 166 A. 186, 110 
N.J.Law 546. 

65. U.S.—Fry v. Charter Oak Life 
Ins. Co.. C.C.MO.. 81 F. 197, fol¬ 
lowed in Weingartner v. Charter 
Oak Life Ins. Co.. C.aMo., 32 F. 
314. 

66. N.T.—Beha v. Breger, 228 N.T.S. 
726, 130 Misc. 235—In re Auto Mut. 
Indemnity Co., 14 N.Y.S.2d 601. 

S.D.—Buck V. Ross, 240 N.W. 858, 59 
S.D. 492. 

82 C.J. p 1041 note 76. 

Liability of members of mutual com¬ 
pany generally see infra §$ 378- 
390. 

Rights as policyholders see supra S 
129. 

Mutual benefit insurance see infra SS 
1446-1461. 

Member Is liable for entire amount 
of premium agreed to be paid, even 
though benefits under policy are 
terminated by insolvency. 

Ill.—Illinois Coal Operators* Mutual 
Employers’ Liability Co. v. Chica¬ 
go, Wilmington & Vermilion Coal 
Co.. 217 I11.APP. 626. 

S.D.—Buck V. Ross, 240 N.W. 858, 
69 S.D. 492. 

67. Tenn.—Gleason v. Prudential 
Fire Ins. Co., 161 S.W. 1030, 127 
Tenn. 8. 

32 C.J. p 1041 note 76. 

Liability on premium notes see in¬ 
fra S 383. 

Deposit and stook notes 
Members remain liable on deposit 


and stock notes.—^Raegener v. Tyn-! 
berg, 66 N.T.S. 462, 32 Misc. 658. 

68. U.S.—Miller v. Barnwell Bros., 
C.C.A.N.C.. 137 P.2d 257. 

Mass.—Commissioner of Insurance 
V. Bristol Mut. Liability Ins. Co., 
181 N.B. 208, 279 Mass. 326. 

Ohio.—Lloyd v. Cincinnati Checker 
Cab Co., 36 N.B.2d 67, 67 Ohio App. 
89, appeal dismissed 35 X.B.2d 
446. 138 Ohio St. 438. 

Wis.—In re Builders’ Mut Casualty 
Co., 282 N.W. 44. 229 Wis. 365. re¬ 
hearing denied 2S2 N.W. 504, 229 
Wis. 366. 

32 C.J. p 1041 note 79. 

Liability of members to pay as¬ 
sessments generally see infra 5§ 
378-390. 

Failure of company to attaoh to 
policy copy of constitutionf by-laws, 
and application does not absolve 
members of liability for assessments, 
under Acts 1906 p 107, which relate 
to the manner of issuing insurance 
policies and which are not applica¬ 
ble only to a suit brought on a policy 
by the holder thereof to establish the 
liability of the company to insured. 
—Alma Gin & Milling Co. v. Peeples, 
89 S.B. S20, 145 Ga. 722. 

that association illegally 
assumed liabilities on single hazards 
amounting to more than two thou¬ 
sand five hundred dollars, not under¬ 
written in another company, would be 
disregarded in absence of adequate 
proof of such conduct apparent on 
the record.—Toy ex rel. Ketcham v. 
Lapeer Farmers Mut. Fire Ins. Ass'n, 
297 N.W. 232. 297 Mich. 174. 

That officers were inoompatent or 
negleotfnl in keeping proper records 
does not relieve members of liabil¬ 
ity for assessment.—^Toy ez rel. 
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Ketcham v, Lapeer Farmers Mut. 
Fire Ins. Ass’n, supra. 

Former liquldatioiL proceedings 
Policyholders could not object to 
assessment on ground that by order 
in former liquidation proceeding 
court determined that company was 
solvent and that such determination 
operated to discharge policyholders' 
liability up to date of such order, 
where such order had found that 
company was insolvent and merely 
gave an opportunity to rehabilitate 
itself which the company did not 
succeed in doing.—^In re Wisconsin 
Mut. Ins. Co., 6 N.W.2d SSO, 241 
Wis. 394. 

Separate suit 

Ordinarily, courts should not inter¬ 
fere w'lth liquidation proceedings of 
a mutual Insurance company at the 
behest of one against whom a claim 
for assessment is asserted, and 
should not lift merits of such claim 
out of proceedings designed for the 
very purpose of their determination. 
—Cheese Makers Mut. Casualty Co. 
V. Duel, 10 N.W.2d 125, 243 Wis. 406. ' 
69. Tex.—^Lewis v. Independent 
School Dist. of City of Austin, Civ. 
App., 147 S.W.2d 29S, reversed on 
other grounds 161 S.W.2d 450, 139 
Tex. S3. 

Foreign companies 
Ga.—Pink v. A. A. A. Highway Ex¬ 
press, 13 S.E.2d 837, 191 Ga. 502. 
137 A.L.R. 934, certiorari granted 
61 S.Ct. 1096, 313 U.S. 665, 85 L.Ed. 
1517, affirmed 62 S.Ct. 241, 314 U.S. 
201. 86 L.Bd. 152, 137 A.L.R. 957, 
rehearing denied 62 S.Ct 477, 814 
U.S. 716, 86 L.Bd. 570. 

Member who paid extra premium 
for gwunuity of nonllabUity for as¬ 
sessments Is not liable to be assess¬ 
ed by receiver.—Wetmore v. McBl- 
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The liability of the members primarily depends 
on the contract made by them with the company.^® 
However, a limitation in the contract cannot relieve 
a member from liability to pay a proportionate 
share of losses and expenses of the company for 
the period during which he was a member when the 
company’s affairs are closed up by a receiver 
and one becoming a member by executing a capital 
stock note that enabled the corporation to commence 
business is liable on the note to the corporation’s 
receiver, although he signed the note with the un¬ 
derstanding that he was to be an incorporator for 
a limited period only, and the corporation failed 
to comply with its agreement to procure, to be sub¬ 
stituted in the place of the note, a similar note exe¬ 
cuted by some other person.^^ Where the liability 
of a member is limited by his contract or by the 
charter or by-laws of the company to the amount 
of his note, he is not liable after the insolvency of 
the company for an assessment in excess of that 
amount.73 The maximum liability of members is 
sometimes fixed by statute.^^ 

Where risk has not attached. Where the risk has 
never attached, there is no liability for assess- 
ments.^5 Assessments cannot be collected from 
holders of policies which are issued in violation of 
law,as where a foreign company not duly li¬ 
censed to do business in the state has issued policies 
to residents tliereof and has been dissolved by de¬ 
cree in the state of its domicile.^^ However, one 
who gives a capital stock note and receives a policy 


cannot avoid liability on the note because the com¬ 
pany transacted business without complying with 
statutory conditions.^® The failure of the compa¬ 
ny to obtain a license after a certain date does not 
relieve members of liability for assessments where 
mutual companies are not subject to the payment 
of taxes or license fees;^® and members who con¬ 
tinue as such after the expiration of the company's 
certificate of authority are liable for assessments 
covering the period from such expiration up to the 
time of the institution of the receivership proceed¬ 
ing.®® 

In the absence of estoppel a member may be re¬ 
lieved from liability on showing that he became 
such through fraud or mistake.®^ 

Obligations to which liability extends. Members 
giving premium notes are liable to assessment for 
the payment of unearned premiums on business 
done under the cash plan.®® However, the statutory 
liability of the incorporators of a mutual company 
cannot be resorted to for raising money to repay 
unearned premiums, until the deposit notes have 
been exhausted.®® 

Holders of policies are subject to assessment for 
losses occurring prior to. cancellation ;®4 but they 
are absolved of such liability for losses accruing 
after the surrender and cancellation of their poli¬ 
cies,®® and the receiver is bound by the prior ac¬ 
tion of the officers of the company in settling with 
policyholders and canceling their policies so as to 


roy. SO S.E. 266, 96 S.C. 182, Ann. 
Gas.l916B 79. 

Omission of provision In policy 
The omission from policy of pro¬ 
visions for assessment against poli¬ 
cyholder in event of llQuidatlon of 
company does not relieve policyhold¬ 
er of liability where statute provid¬ 
es for such assessment. 

N.T.—^In re Auto Mut. Indemnity Co., 
14 N.T.S.2d 601. 

Ohio.—^Lloyd v. Cincinnati Checker 
Cab Co., 36 N.B.2d 67, 67 Ohio 
App. 89, appeal dismissed 35 N.E. 
2d 446, 188 Ohio St. 438. 

7a Mich.—Wardle v. Hudson, 56 N. 

W. 992, 96 Mich. 432. 

71. Mich.—Nichol v. Murphy, 108 
N.W. 704, 146 Mich. 424. 

TSL N.T.—^Raegener v. Hubbard, 67 
N.T.S. 1018, 40 App.Div. 369, af¬ 
firming 56 N.T.S. 173, and affirmed 
60 N.B. 633, 167 N.T. 301. 

78. Minn.—Swing v. Cloauet Lum¬ 
ber Co., 141 N.W. 117, 121 Minn. 
221, L.II.A.1918A 660. 

Wla—Seamans v. Millers' Mut Ins. 

Co., 63 N.W. 1069, 90 Wls. 490. 

32 C.J. p 1043 note SO. 

74. Neb.—^Burke v. Scheer, 180 N.W. 


962, 89 Neb. 80, 38 L.R.A..N.S., 
1067. 

Snbsegnent statute 
The 1986 statute relating to lia¬ 
bility of members of mutual insur¬ 
ance company for a pro rata share 
of losses and expenses had no ap¬ 
plication to mutual insurance com¬ 
pany organized In 1934 under 1933 
statutes under which liability of a 
policyholder was limited to one hun¬ 
dred per cent of the annual premium. 
—^In re Wisconsin Mut. Ins. Co., 6 N. 
W.2d 330, 241 Wia 394. 

75. Ky.—Hind v. Cook & Co.. 260 
S.W. 349, 202 Ky. 626. 

7a Ky.—Hind v. Cook & Co., supra, 
R.L—^In re United Mut Fire Ins. Co., 
46 A. 273, 22 B.L 108. 

77. Ind.—Swing v. Wellington, 89 
N.E. 514, 14 IndLApp. 456, 

7a N.T.—^Raegener v. McDougall, 
53 N.T.S. 484, 38 App.Div. 231. 

79. Wls.—^In re Wisconsin Mut Ina 
Co., 6 N.W.2d 880, 241 Wls. 394. 

80. Mich.—^Toy ex ret Ketcham v. 
Lapeer Farmers Mut Fire Ins. 
Ass'n, 297 N.W. 232, 297 Mich. 174. 

81. Pa.—Capital City Mut Fire Ins. 

702 


Co. V. Boggs, 33 A. 849, 172 Pa. 
91. 

32 C.J. p 1042 note 7. 

What constitutes ftraud 
Where president of mutual auto¬ 
mobile liability insurer promised, 
at time of purchase of policy, to 
furnish Lloyd's policy insuring pol¬ 
icyholder against assessments, and 
intended to perform such promise 
but later changed his mind in the 
belief that insurer could issue non¬ 
assessable policies, the policy was 
not invalidated by fraud in its in¬ 
ception so as to absolve policyhold¬ 
er of liability.—^Miller v. Barnwell 
Bros., C.C.AN.a, 137 F.2d 257 

8a Minn.—In re Minneapolis Mut 
Fire Ins. Co., 61 N.W. 921, 49 
Minn. 291. 

32 C.J. p 1042 note 90. 

83. Mass.—Commonwealth v. Moni¬ 
tor Mut. Fire Ins. Co., 112 Masa 
160. 

84. Mich.—^Peake v. Tule, 82 N.W. 
614, 123 Mich. 675. 

8a Mich,—Tolford v. Church, 88 N. 

W. 918, 66 Mich. 43L 
82 C.J. p 1042 note 96. 
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relieve them from assessment.86 However, the 
members are not absolved by a release which is 
void, as where it was given without consideration, 
or where it was not executed in accordance with the 
method provided for canceling policies.^S After 
insolvency the company cannot declare forfeitures 
on account of nonpayment of premium notes or as¬ 
sessments, and members whose policies have not 
been forfeited prior to insolvency remain liable to 

assessment.89 

Assessments cannot be made on a member whose 
policy has expired before the appointment of the 
receiver or liquidator®^ and before the filing of the 
receiver’s petition for authority to levy assess¬ 
ments,®^ but a policyholder whose policy has ex¬ 
pired after insolvency, but before assessment, may 
be assessed for losses occurring before the expira¬ 
tion of his policy.®® 

The holders of policies matured before insolvency 
cannot be called on to share pro rata losses occur¬ 
ring after their claims matured.®® 

Proportionate liability. A member ordinarily is 
liable only for his respective share of the losses 
sustained.®^ Where there are several classes or 


branches of insurance and all of the losses from 
operation are in one branch or class, and the sur¬ 
plus from the other branches or classes has been 
used to discharge claims arising in the one branch 
or class, it is equitable, and permissible when au¬ 
thorized by statute, to levy the assessment on the 
members in the one branch or class of insurance 
whose premiums were insufficient to carry the 
risks.®® An assessment on policyholders of a mu¬ 
tual casualty insurance company is not invalid be¬ 
cause of the failure to make separate assessment 
for losses and expenses relating to liability insur¬ 
ance business as distinct from automobile insurance 
business where the liability insurance department 
was the more solvent and no liability policyholder 
was complaining, and where there was a loss in 
each department and both classes of policyholders 
were liable to an assessment.®® 

Estoppel or zvaiver. A member of a mutual com¬ 
pany may be estopped to deny liability for assess¬ 
ments.®*^ Fraudulent representations of officers or 
agents cannot be set up to defeat liability on as¬ 
sessment where other persons have subsequently be¬ 
come members of the company in reliance on the 
liability of such member,®® or where the policyhold¬ 
er has waived the fraud.®® 


se. N.T.—Sands v. Hill. 65 N.T. 18. 
32 C.X p 1042 note 97. 

87, N.J.—^Doane v. Millville Mut. 
Marine & Fire Ins. Co.. 11 A. 739, 
43 N.J.Eq, 522, reversed on other 
grounds 17 A. 625, 45 N.J.Eq. 274. 
Pa.—^Enlpe v. Scholl, Coin.Pl., 16 
Montg.Co. 209. 

8& Wls.—Seamans v. Millers’ Mut. 

Ins. Co., 63 N.W. 1059, 90 Wis. 490. 
32 C.J. p 1042 note 99. 

General release hy oompasy of all 
demands, executed prior to the ap¬ 
pointment of the receiver, does not 
relieve the member from liability for 
assessments.—Commissioner of In¬ 
surance V. Bristol Mut Liability Ins. 
Co., 181 N.E. 208, 279 Mass. 325. 

89. N.C.—Conlgland v. North Caro¬ 
lina Mut Life Ins. Co., 62 N.C. 341, 
98 Am.D. 89. 

32 C.J. p 1042 note 2. 

90. Mich.—Central Mut. Auto Ins. 
Co. v. Gauss, 290 N.W. 808, 292 
Mich. 309. 

Xn ZTew York 

(1) The date when liability of pol¬ 
icyholders of a mutual automobile 
casualty company to pay assess¬ 
ments for protection of creditors 
accrued was the date on which a 
liquidation proceeding involving 
such company was commenced, and 
members whose policies had expired 
or had been canceled within one year 
prior to date of commencement of 


liquidation proceedings were to be 
treated as included among persons 
liable to assessments.—^In re Auto 
Mut. Indemnity Co., 14 N.T.S.2d 601. 

(2) Former member of mutual In¬ 
surance company, not assessable at 
time superintendent of insurance 
took possession thereof, does not be¬ 
come liable by mere process of liqui¬ 
dation.—^Van Schaick v. Stiering, 253 
N.T.S. 235, 141 Misc. 461. 

9L Mich.—Central Mut. Auto Ins. 
Co. v. Gauss, 290 N.W. 808, 292 
Mich. 309. 

92. Pa.—Stockley v. Pollock, Com. 
PI., 10 Kulp S3. 

93. N.J.—^Mayer v. Attorney Gener¬ 
al, 32 N.J.Eq. 815. 

94L Mass.—Commissioner of Insur¬ 
ance V. Bristol Mut. Liability Ins. 
Co., 181 N.E. 208. 279 Mass. 325. 
32 C.J. p 1043 note 29. 

Where company was engaged in 
writing only antomobile insurance, 
although incorporated to write other 
classes, an assessment was not ob¬ 
jectionable on ground that assess¬ 
ment was spread against all policy¬ 
holders as a class regardless of 
type of policy held.—^People ex rel. 
Palmer v. Central Mut Ins. Co. of 
Chicago, 39 N.E.2d 400, 313 Ill.App. 
84. 

Notwithstanding subsequent orea- 
tion of new olass of insurance less 
heavily assessed, members were Ua- 
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ble to assessments for pro rata share 
of losses in their class of risks 
on company’s liquidation.—Living¬ 
ston V. Cypher, 220 N.W. 721, 243 
Mich. 500. 

95b Wls.—^In re Builders' Mut. Cas¬ 
ualty Co., 282 N.W. 44, 229 Wls. 
365, rehearing denied 282 N.W. 504, 
229 Wis. 365. 

96. Wis.—^In re Wisconsin Mut Ins. 
Co., 6 N.W.2d 330, 241 Wis. 394. 

97. Irregnlazlties in organisation of 
company 

In view of St, § 566, in action by 
receiver to enforce assessment 
against member of assessment lifo 
Insurance company, holding policy 
which is not illegal on its face, such 
member is estopped to deny liability 
for irregularities in organization of 
the company, or because his policy 
is ultra vires.—^Darnell v. Equity 
Life Ins. Co.’s Receiver, 200 S.W. 967, 
179 Ky. 465. 

98;. Pa.—Taggart v. Alieva, 165 A. 
72, 108 Pa.Super. 329, affirmed 173 
A. 423, 815 Pa. 438. 

32 C.J. p 1042 note 8. 

99. What constitutes waiver 
Where mutual liability insurer 
failed to furnish Indemnity to policy¬ 
holder against assessment, pursuant 
to promise by insurer’s president 
which was not incorporated in the 
policy, but policyholder accepted the 
policy, paid premiums, filed It in or¬ 
der to qualify to do business, and 
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§ 131, -Assessments 

a. In general 

b. Levy 

c. Amount of assessment 

d. Effect of assessment 

e. Enforcement of assessment; lien 

f. Right of set-off 

g. Foreign assessments 

a. In General 

Authority to assess the membera of an Insolvent 
mutual insurance company usually Is vested In the re¬ 
ceiver or official liquidator. 

Acting under the authority, sanction, and direc¬ 
tion of the court, a receiver of a mutual insurance 
company ordinarily has the same power to make 
assessments as had the directors before insolvency.^ 
In some jurisdictions the statute authorizes the re¬ 
ceiver to levy the assessment,^ and where so author¬ 
ized an order of court is not necessary.3 The pow¬ 
er and duty to make assessments is sometimes lodg¬ 
ed in an official liquidator, such as the director or 
superintendent of insurance.-* Under some statutes 
the assessment is made by the court and a court 


of equity which assumes jurisdiction over the com¬ 
pany for the purpose of orderly liquidation possess¬ 
es die power to make the assessments.® After the 
appointment of a receiver the directors are without 
authority to assess the members.^ 

Assessments against holders of policies in an in¬ 
solvent mutual company create a trust fund for the 
benefit of the creditors of the company.® 

Necessity of making assessment. The receiver or 
liquidator of an insolvent mutual insurance com¬ 
pany cannot recover against members on their pre¬ 
mium notes until an assessment has been made, de¬ 
claring the extent of their liability.® 

b. Levy 

An assessment of the members of a mutual Insur¬ 
ance company must be levied in accordance with the 
requirements of applicable statutes and provisiona In the 
by-laws, and there must be strict adherence to the terms 
of an order df court authorizing It, 

An assessment of members of a mutual insur¬ 
ance company must be levied in accordance with 
the statutory provisions and by-laws relating there¬ 
to;^® and in making the assessment the receiver 


obtcklned dividend on loss claim 
against Insurer’s receiver, policyhold¬ 
er could not subsequently repudi¬ 
ate its obligations for assessment, 
but was relegated to possible coun¬ 
terclaim against receiver for breach 
of oral promise.—^Miller v. Barnwell 
Bros.. C.C.A.N.C., 137 P.2d 257. 

1. IlL—^People ex rel. Palmer v. 
Central Mut. Ins. Co. of Chicago, 
39 N.E.2d 400, 408, 813 IlLApp. 
S4, citing Goirpns Jn^. 

N.J.—^Lincoln Bus Co. v. Jersey Mut. 
Casualty Ins. Co., 165 A. 112, 112 
N.J.Bq. 638. 

32 G.J. p 1048 notes 11, 15. 
lilablllty to assessment see supra S 
130. 

Assessments In mutual Insurance 
companies generally see infra 5§ 
367-404. 

Padlnze of offlolal to act 

Although under the statute the 
receiver is appointed by the direc¬ 
tor of Insurance and although the 
statute vests power in the director 
to levy an assessment with leave of 
court, on failure of the director to 
act the court may authorize the re¬ 
ceiver to make the assessment.— 
People ex rel. Palmer v. Central Mut. 
Ins. Co. of Chicago, 39 N.R2d 400, 
313 IlLApp. 84. 

Beoeivsr has xio greater right to 
Impose assessments than that pos¬ 
sessed by officers of company on 
the date on which he took posses¬ 
sion. 

Mich.—Central Mut. Auto Ins. Co. v. 
Gauss, 290 N.W. 808, 292 Mich. 
309. 


Tex.—^Lewis v. Independent School 
Dist. of City of Austin, Clv.App., 
147 S.W.2d 298, reversed on other 
grounds 161 S.W.2d 450, 139 Tex. 
83. 

a. Mich.—Wardle v. Hudson, 65 N. 
W. 992, 96 Mich. 432. 

3. Mich.—Toy ex rel. Ketcham v. 
Lapeer Farmers Mut. Fire Ina 
Ass’n, 297 N.W. 232, 297 Mich. 
174—Wardle v. Townsend, 42 N.W. 
960, 75 Mich. 386, 4 L.R.A. 611. 

4. Ill.—^People ex rel. Palmer v. 
Central Mut. Ins. Co. of Chicago, 
39 N.R2d 400, 318 IlLApp. 84. 

Pa.—Taggart v. Graham, 166 A. 68, 
108 Pa.Super. 320, affirmed 178 A. 
423, 815 Pa. 438. 

Ijeave or approval of oourt 

(1) The provision in Insurance 
Code of 1937 authorizing state direc¬ 
tor of insurance, with leave of court, 
to levy an assessment to same ex¬ 
tent that such assessment might 
have been levied by board of direc¬ 
tors, vests the court with power to 
order the director to act and leaves 
director powerless to make levy ex¬ 
cept with leave of court.—^People ex 
rel. Palmer v. Central Mut Ins. Co. 
of Chicago, 89 N.B.2d 400, 318 Ill. 
App. 84. 

(2) Liquidator's right to demand 
payment of assessment of mutual In¬ 
surance company's policyholders de¬ 
pended, as condition precedent, on 
court's approval of proceedings and 
assessment with full opportunity to 
policyholders to contest assessment 
—Conway v. Kaupp, 247 N.T.S. 717, 
139 Misc. 164. 


Power is not arbitrary one, or ju¬ 
dicial in its nature.—^Van Schaick v. 
Stierlng, 263 N.Y.S. 236, 141 Misc. 
461. 

Bifflonlties In determining against 
whom assessment shall be made does 
not preclude recovery or relieve liq¬ 
uidation of duty to make assess¬ 
ments.—Commonwealth v. Spring 
Garden Mut Fire Ins. Co. of York, 
156 A. 842, 305 Pa. 27. 

When creditor attempts to compel 
liquidator to make assessment to re¬ 
pay money lent to the company for 
the purpose of paying losses, all 
that Is necessary to show la that 
the money borrowed or credit giv¬ 
en was within the statutory author¬ 
ity of the company and that It was 
lawfully borrowed or lent.—-Com¬ 
monwealth V. Spring Garden Mut 
Fire Ins. Co. of York, supra. 

5. N.Y.—^In re Auto Mut Indemnity 
Co., 14 N.Y.S.2d 601. 

6. Power of chancellor recognised 
by statute 

Md.—Joyce v. Abrams, 16 A.2d 296, 
178 Md. 535. 

7. Md.—Joyce v. Abrams, supra. 

& Ohio.—Lloyd v. Cincinnati Check¬ 
er Cab Co., 36 N.E.2d 67, 67 Ohio 
App. 89, appeal dismissed 35 N.B. 
2d 446, 138 Ohio St 488. 

9. N.Y.—-Sands v. Sands. 26 N.Y. 
239. 

32 C.j. p 1048 note 10. 

10. Mass.—Appleton Mut Fire Ins. 
Co. V. Jesser, 5 Allen 446. 

Pa.—Taggart v. Graham, 165 A. 68, 
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must adhere strictly to the tenns of the order of 
court authorizing it.^^ The validity of an assess¬ 
ment by the receiver or liquidator depends on the 
existence of facts making the assessment necessary 
and proper.i2 However, mere irregularities in the 
proceedings will not invalidate an assessment 
and it has been held that a resolution of a mutual 
company to wind up its affairs is equivalent to 
an assessment of a hundred per cent on the premi¬ 
um notes in order to enable it to meet its liabili- 
ties.i4 

An assessment is sufficient if it is based on a fair 
method of calculation, is equally applied, and is sub¬ 
stantially correct.i5 No matter what procedure is 
adopted the utmost that can be attained is a result 
which approximates an equitable distribution of 
burden and benefits^® 

In some states the amount and validity of claims 
against the company must be ascertained and de¬ 
termined before an assessment can be made to pay 
such indebtedness.^^ In other states the court may 


order an assessment in the first instance and re¬ 
quire the claims to be proved in proceedings to dis¬ 
tribute the balance in the hands of the receiver after 
his account has been filed the receiver or liqui¬ 
dator is not required to delay the levying of assess¬ 
ments until hearings disclose actual liabilities, 
although the probable liabilities and probable value 
of the companj*’s assets should be considered by 
him, so far as is necessary to enable him, in good 
faith, to come to an honest conclusion as to the ne¬ 
cessity of an assessment and the amount of assess¬ 
ment needed.20 The allowance of claims by the 
receiver which is made the basis of assessment is 
at least prima facie sufficient to support the order 
for an assessment including such claim,2i and where 
losses on policies were incurred, and had been as¬ 
certained in accordance with the Insurance Law 
and adjusted by the officers of the company before 
the appointment of a receiver, they are so fixed 
as to justify the receiver’s including them in assess¬ 
ments against the makers of capital stock notes.22 


108 Pa.Super. 320, affirmed 178 A. 
423. 315 Pa. 438. 

Aiseisment hdld proper 
N.Y.—In re Auto Mut. Indemnity Co., 
14 N.Y.S.2d 601. 

11. Mich.—Simpson v. Goodrich, 273 
N.W. 595, 280 Mich. 361. 

32 C.J. p 1043 note 17. 

12. N.Y.—Raegener v. Williard. 60 
N.Y.S. 478. 44 App.Div. 41—Van 
Schaick v. Stierlngr, 253 N.Y.S. 
235. 141 Misc. 461. 

Znaniry on procaeding* to oonfixm re¬ 
port and levy 

Validity of assessments on mem¬ 
bers of insolvent mutual Insurance 
company should be open for deter¬ 
mination in proceedings to confirm 
liquidator's report and levy of as¬ 
sessments.—^Van Schaick v. S tiering, 
supra. 

13. Ohio.—Richards v. Hale, 24 Ohio 
Cir.Ct 468. 

14. N.C.—Conigland v. North Caro¬ 
lina Mut Life Ins. Co.. 62 N.C. 
341, 98 Am.D. 89, followed in North 
Carolina Mut Life Ins. Co. v. Pow¬ 
ell. 71 N.a 389. 

15. Ill.—People ex rel. Palmer v. 
Central Mut Ins. Co. of Chicago. 
39 N.R2d 400. 313 IlLApp. 84. 

Md.—Joyce v. Abrams, 16 A.2d 296, 
178 Md. 535. 

N.J.—Lincoln Bus Co. v. Jersey Mut 
Casualty Ins. Co., 166 A. 112, 112 
N.J.Bq. 538. 

Wis.—In re Builders' Mut Casualty 
Co.. 282 N.W. 44. 229 Wis. 366. 
rehearing denied 282 N.W. 604, 229 
Wis. 866. 

Horlso nt s l assessment 

re Wisconsin Mut Itfs. Co., 
6 N.W.2d 880, 241 Wla. 894—In re 

44CJ.S.-45 


Builders* Mut. Casualty Co., 283 

N.W. 44, 229 Wis. 365, rehearing 

denied 282 N.W. 504. 229 Wis. 366. 

Assessments for losses by calendar 
years are not objectionable per se.— 
Lincoln ]Bus Co. v. Jersey Mut. Cas¬ 
ualty Ins. Co., 165 A. 112, 112 N.J.Eq. 
538. 

Basis of earned premiums 

(1) Assessment made on basis of 
the earned premium is not invalid 
where it was much more equitable 
and more favorable to policyholders 
than an assessment on basis of an¬ 
nual income, which would not be 
on a pro rata basis.—In re Wiscon¬ 
sin Mut Ins. Co.. 6 N.W.2d 330, 241 
Wis. 894. 

(2) In New York prior to 1922, as¬ 
sessments against policyholders in 
mutual company on liquidation was 
not permitted to be calculated on ba¬ 
sis of earned premiums.—Beha v. 
Breger, 223 N.Y.S. 726. 130 Misc. 235. 
Prorating assessment 

Assessments which were prorated 
so that person becoming a member 
in later portion of year was only as¬ 
sessed for such proportion of the 
total assessment as number of 
months in which he was a member 
bore to the twelve months of the 
year, would not be disturbed in ab¬ 
sence of showing of injury.—Toy ex 
reL Ketcham v. Lapeer Farmers Mut. 
Fire Ins. Ass’n, 297 N.W. 232, 297 
Mich. 174. 

That reoeiver failed to dasslfy 
risks, as permitted by charter on ap¬ 
plication to the company and Its 
approval, did not Invalidate assess¬ 
ment where record did not show that 
company failed to make such classi¬ 
fication if there was any occasion 
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SO to do.—Toy ex rel. Ketcham v. 
Lapeer Farmers Mut. Fire Ins. Ass'n, 
supra. 

16. Wis.—In re Wisconsin Mut. Ins. 
Co., 6 N.W.2d 330, 241 Wis. 394. 

17. Ind.—^Embree v. Shideler, 36 
Ind. 423. 

32 C.J. p 1043 note 20. 

This may be done by reference 
N.Y.—Matter of Campbell, IS How. 
Pr. 481. 

lA Pa.—V."ood V. Standard Mut. 
Live Stock Ins. Co., 26 A. 103, 154 
Pa. 157—Commonwealth v. Peo¬ 
ple's Mut. Live Stock Ins. Co., 22 
Pa.Co. 257. 

Uqnidator may prooeed on the 
basis of estimates.—^In re Wiscon¬ 
sin Mut. Ins. Ca. 6 N.W.2d 330. 241 
Wis. 394. 

19- Ill.—^People ex rel. Palmer v. 
Central Mut. Ins. Co. of Chicago, 
39 N.K2d 400. 313 IlLApp. 84. 

30m IlL—People ex rel. Palmer v. 
Central Mut. Ins. Co. of Chicago, 
supra. 

Determination of liability of oSoem 
In passing on assessment court 
could not go Into merits of associa¬ 
tion's claims against the officers and 
directors, on theory that assessment 
should not be levied until outcome of 
suits against officers and directors 
and collection of Judgments against 
them.—^Toy ex rel. Ketcham v. La¬ 
peer Farmers Mut Fire Ins. Ass'n, 
297 N.W. 282, 297 Mich. 174. 

21. N.T.—Sands v. Hill, 42 Barb. 
651. 

32 C.J. p 1043 note 23. 

22. N.T.—Regener v. Phillips, 56 
N.Y.S. 174, 26 Misc. 811. 
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Where the by-laws forming a part of the policy 
require a statement of losses to be sent with each 
assessment, a receiver cannot collect an assessment 
directed to be levied, unless he sends such state¬ 
ment with notice of the assessment.23 

Pleading <md parties. Under statutory authority 
a petition for a decree authorizing an assessment 
may be made returnable in vacation.24 All the 
members are not necessary parties to a proceeding 
to make an assessment on them.25 

Notice. Ordinarily notice of an assessment is 
required to be given ;26 for example, statutes some¬ 
times provide that members are not liable unless 
they are notified of the assessment within a cer¬ 
tain period of time after the expiration or cancel¬ 
lation of their policies.27 Unless the receiver is 
required by statute or order of court to publish the 
notice, he need not do so.28 

a Amount of Assessment 

An assessment of members of a mutual Insurance 
company in liquidation shouid be sufficient to pay the 
liabilities of the company and the expenses incident to 
the liquidation. 

It is proper and necessary that the assessment of 


members of a mutual insurance company in liqui¬ 
dation’ be sufficient to pay all the liabilities of the 
company,29 although not matured ;30 and a claim 
for loss may be included, although the time limited 
by the policy for suing thereon has expired.®! The 
court, or the receiver acting in compliance with its 
decree, is invested with a liberal discretion in as¬ 
certaining the amount necessary to pay the liabili¬ 
ties for which an assessment may be made, and its 
discretion will not be interfered with unless abus- 
ed,22 and it will be presumed that an assessment is 
not excessive, in the absence of satisfactory evi¬ 
dence to the contrary.® 3 

In determining the amount there may be includ¬ 
ed interest on uncontested losses and debts from 
the time they ought to have been paid,®4 and the 
expenses of the receivership,®^ including the ex¬ 
penses of making and collecting assessments,®® al¬ 
though, unless authorized by the court, the receiv¬ 
er may not increase the assessment by the addition 
of a penalty in case of failure to pay within a speci¬ 
fied time after notice.®^ The assessment may be 
large enough to cover probable deficiencies due to 
cincollectable assessments.®® Members assessable 
for losses for which money raised on account'of 


23. N.J.—Annan v. Hill Union Brew¬ 
ery Co.. 46 A. 563, 59 N.J.Bq. 414. 

Pa.—Koehler v. Beeber, 16 A. 864, 
122 Pa. 291. 

24. petition hy raoelver 

Me.—Havey v. Hancock Mut. Fire 
Ins. Co., 87 A. 61, 110 Me. 492. 

25. Ill.—^People ex rel. Palmer v. 
Central Mut. Ins. Co. of Chlcagro, 
39 N.13.2d 400, 313 IlLApp. 84. 

82 C.J. p 1043 note 25. 

26. Mich.—^Mlner v. Farmers* Mut 
Fire Ins. Co., 117 N.W. 211. 163 
Mich. 694. 

82 C.J. p 1043 note 26. 

Notice of assessment generally see 
infra 5 370. 

XTotioe of further prooeedings 
Members of Insolvent mutual Are 
insurance association would ordinari¬ 
ly be entitled to notice of all further 
proceedings, but alleged error in fall¬ 
ing to give members formal notice 
was not prejudicial where such mem¬ 
bers had opportunity to contest and 
did contest various stages of the 
proceeding.—^Toy ex reL Ketcham v. 
Lapeer Farmers Mut Fire Ins. Ass'n, 
297 N.W. 232, 297 Mich. 174. 

27. Mass.—Sanford v. Hampden 
Paint & Chemical Co.. 60 N.F. 399, 
179 Mass. 10. 

amtusl automoblla casualty oompaoy 

(1) The failure In liquidation pro¬ 
ceedings to serve the notice required 
by Insurance Law § 346, providing, 
€unong other things, that every mem¬ 
ber of a mutual automobile casualty 


company shall be liable to assess¬ 
ment **lf he is notified of such as¬ 
sessment within one year after the 
expiration or cancellation of his 
policy,*' does not bar liquidator's 
right to recover.—^Beha v. Gale, 223 
N.Y.S. 253. 129 Mlsc. 858. 

(2) Insurance Law § 346 relates to 
assessments made by the corpora¬ 
tion as a going concern and Is in¬ 
applicable to assessments made In 
liquidation proceedings.—^Beha v. 
Welnstock, 160 N.E. 17. 247 N.T. 221, 
reversing 224 N.T.S. 764, 221 App. 
Dlv. 822, which affirmed 221 N.Y.S. 
500, 129 Mlsc. 337, and reargument 
denied 161 N.B. 191. 247 N.Y. 684— 
In re Auto Mut. Indemnity Co., 14 
N.Y.S.2d 601. 

(3) Nevertheless in some cases the 
notice required by Insurance Law 5 
346 has been deemed necessary in 
liquidation proceedings.—^Van 
Schaick v. Stiering. 253 N.Y.S. 235, 
141 Mlsc. 461—Beha v. Breger, 223 
N.Y.S. 726, 130 Mlsc. 236. 

28, N.Y.—Cooper v. Shaver, 41 Barb. 
151. 

29. Mich.—Wardle v. Townsend, 42 
N.W. 950, 75 Mich. 385, 4 L.R.A. 
511. 

N.Y.—Regener v. Phillips. 56 N.Y.S. 
174, 26 Mlsc. 311. 

32 CJ. p 1043 note 81. p 1044 notes 
32, 42. 

Actuarially estimated losses of un¬ 
liquidated claims are proper Items 
in making assessment on members 
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of mutual Insurer.—^Lincoln Bus Co. 
V. Jersey Mut. Casualty Ins. Co., 165 
A 112, 112 N.J.Bq. 538. 

3a Wls.—Wyman v. Kimberly-Clark 
Co., 67 N.W. 932, 93 Wls. 654. 

31. Pa.—Stockley v. Hartley, 12 Pa. 
Super. 628—Commonwealth v. Peo¬ 
ple's Mut. Live Stock Ins. Co., 22 
PaCo. 257. 

32. Mich.—^Wardle v. Townsend, 42 
N.W. 960, 76 Mich. 386. 4 L.R.A 
611. 

32 C.J. p 1044 note 45. 

33. Mich.—^Wardle v. Townsend, su¬ 
pra. 

82 C.J. p 1044 note 46. 

3di Wls.—^Davis v. Shearer, 62 N. 

W. 1060, 90 Wls. 260. 

35. Wls.—Seamans v. Millers' Mut. 
Ins. Co., 63 N.W. 1059, 90 Wla 
490. 

32 C.J. p 1044 note 34. 

3a N.Y.—Sands v. Boutweil, 26 N. 
Y. 233. 

32 C.J. p 1044 note 36. 

37. Pa.—Capital City Mut Fire Ins. 
Co. V. Boggs, 38 A. 349, 172 Pa 
91—Snyder v. Groff, 8 PaDlst 291. 

sa N.J.—^Lincoln Bus Co. v. Jersey 
Mut Casualty Ins. Co., 165 A. 112, 
112 N.J.Eq. 538. 

Wls.—^In re Wisconsin Mut Ina Co.. 
6 N.W.2d 330, 241 Wls. 894—In re 
Builders' Mut Casualty Co., 282 
N.W. 44, 229 Wls. 366, rehearing 
denlqd 282 N.W. 504. 229 Wla 865. 
32 C.J. p 1044 note 37. 
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recting the levying of an assessment, a policyholder 
cannot, in an action by the receiver on the assess¬ 
ment, aver as a defense that the company was not 
insolvent at the time when the receiver was appoint¬ 
ed and when the assessment was made,®® While 
the action of the court in ordering the receiver to 
make an assessment is not in itself a determination 
of the amounts for which''assessments shall be made, 
or the ratio of the assessments,®® the determination 
by the court of the amount of indebtedness and the 
rate of assessment is conclusive on the members, 
and not subject to collateral attack.®7 

On the other hand, the assessment does not de¬ 
termine the liability of the members.®® One who is 
in fact not liable to assessment is not concluded 
thereby.®® An order of court on the ex parte peti¬ 
tion of the receiver authorizing an assessment does 
not conclude the members of the company as to de¬ 
fenses to which they are entitled under their con¬ 
tracts.®® Thus, an order authorizing the receiver 
to collect the unpaid balances on the premium notes 
does not change the time of pa3rment of the notes, 
or the conditions on which, by the contract itself, 
payment was made to depend.®^ 

e. Enforcement of Assessment; Lien 

Unless a special remedy or procedure Is prescribed 


by statute, the receiver or liquidator of an Insolvent 
mutual Insurance company . Is entitled to the same reme¬ 
dies to enforce the payment of assessments as the di¬ 
rectors had before Insolvency. 

The receiver or liquidator of an insolvent mutual 
insurance company is, sometimes as a result of ex¬ 
press statutory provision, ordinarily entitled to the 
same remedies to enforce the payment of assess¬ 
ments as the directors of the company had before 
its insolvency.®® It has been held that a single ac¬ 
tion to collect assessments may be brought in equity 
against all the members,®® except where the stat¬ 
ute under which the company was organized pre¬ 
cludes an action in equity;®^ and it has been held 
that recovery of assessments may be had in equity 
only where equitable elements are involved.®® Stat¬ 
utes in some jurisdictions provide for a special pro¬ 
ceeding to enforce assessments.®® Contempt pro¬ 
ceedings against the members who have failed to 
pay the assessments ordered are not warranted.®^ 

Time to sue and limitations. A proceeding to en¬ 
force the assessment must be brought within the 
time limited by statute.®® The statute of limita¬ 
tions begins to run in favor of the member liable 
to assessment as of the time when the assessment 
is made®® or confirmed by the court, where con¬ 
firmation is required,7® and not when the company 
is declared insolvent and a receiver is appointed.7i 


Pa.—Taggart v. Alieva, 165 A. 72. 108 
Pa.Super. 829, affirmed 173 A. 423, 
315 Pa. 438. 

Va..—^Morrow v. Vaugban-Bassett 
Furniture Co.. 4 S.B.2d 399. 173 
Va. 417, quoting CbxptiB Jiizla. 

32 C.J. p 1044 note 49. 

Conclusiveness in action in another 
state see infra subdivision g of 
this section. 

55b Pa.—^Eichman v. Hersker, S3 A, 
229, 170 Pa. 402. 

32 C.J. p 1044 note 50. 

56b N.T.—^Thomas v. Whallon, 31 
Barb. 172. 

57. Mo.—^Preedy v. Trimble-Comp- 
ton Produce Co., 46 S.W.2d 822, 
829 Mo. 879, reversing, App., 82 
S.W.2d.l47. 

N.J.—^Lincoln Bus Co. v. Jersey Mut. 
Casualty Ins. Co., 165 A. 112, 112 
N.J.Eq. 638, 

V€u—^Morrow v. Vaughan-Bassett 
Furniture Co., 4 S.E.2d 899, 173 Va. 
417. 

82 C.J. p 1044 note 52. 

58l Md.—Joyce v. Abrams, 16 A.2d 
296. 178 Md. 535. 

N.J.—^Lincoln Bus Co. v. Jersey Mut. 
Casualty Ins. Co., 165 A. 112, 112 
N.J.Eq. 638. 

59. Minn.—Swing v. Humbird, 101 
N.W. 938. 94 Minn, 1. 

82 aj. p 1046 note 53. 

ea Pa.—Capital City Mut Fire Ins. 


Co. V. Boggs, 33 A. 849, 172 Pa. 
91—Capital City Mut Fire Ins. Co. 

V. Boggs, 5 Pa.Super. 394. 

32 C.J. p 1045 note 64. 

61. N.T.—Williams v. Babcock, 26 
Barb. 109—Williams v. Lakey, 16 
How.Pr. 306. 

63. Mich.—^Berry v. Dehnke, 5 N.W. 

2d 505, 302 Mich. 614. 

32 C.J. p 1045 note 66. 

Hemedles for enforcement of as¬ 
sessments generally see infra 5§ 
391-404. 

Enforcement of assessment levied in 
foreign Jurisdiction see Infra sub¬ 
division g of this section. 

63. Ky.—White v. Harbeson, 183 
S.W. 475, 169 Ky. 224, L.RA.1916D 
1129. 

However, it has been held that the 
liability of members of an associa¬ 
tion is not Joint and they may not 
be sued in one action.—^Hall*v. Hall, 
260 P. 645, 124 Kan. 466. 

Addon by receiver 

Ky.—White v. Harbeson, 183 S.W. 

476, 169 Ky. 224, L.R.A.1916D 1129. 
32 C.J. p 1045 note 63. 

64. Neb.—Burke v. Scheer, 130 N. 

W. 962, 89 Neb. 80, 33 L.R.A.,N.S., 
1067. 

65. N.J.—^Lincoln Bus Co. v. Jersey 
Mut Casualty Ins. Co., 166 A. 112, 
112 N.J.Eq. 538, disapproving Tut- 
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tie V. State Mut Liability Ins. Co., 
127 A. 682, 2 N.J.Mlsc. 973. 

66. Order to show cause 

Under some statutes the court 
levies the assessment and thereupon 
.issues an order to show cause why 
the member should not be held lia¬ 
ble for the assessment and why 
Judgment should not be rendered 
against him. Such a proceeding is a 
special proceeding and not an action 
at law.—^In re Auto Mut Indemnity 
Co., 14 N.Y.S.2d 601. 

67. N.J.—Tuttle v. State Mut Lia¬ 
bility Ins. Co., 127 A. 682, 2 N.J. 
Misc. 973. 

68. Mich.—^Wardle v. Hudson, 55 N. 
W. 992, 96 Mich. 432. 

69. Pa.—In re Fuller's Estate, 24 
Erie Co. 154. 

TeaL—McLean v. Morrow, Civ.App.. 
187 S.W.2d 113, error dismissed. 
Judgment correct 
32 C.J. p 1045 note 69. 

7a N.T.—Conway v. North Side 
Lumber Co., 252 N.T.S. 476, 141 
Misc. 281—Conway v. Kaupp, 247 
N.T.S. 717, 189 Misc. 154. 

71. Mich.—^Nichol v. Newman, 126 
N.W. 760, 160 Mich. 682. 

Pa.—Schofield v. Turner, 62 A. 1068, 
213 Pa. 648, affirming 28 Pa.Super. 
177. 
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Persons entitled to sue and parties. A receiver 
may not sue in his own name to collect the assess¬ 
ments, unless he is authorized by statute'^ or or¬ 
der of court.'^^ Although the power to enforce as¬ 
sessments is vested in the insurance commissioner, 
a member cannot object that an action instituted by 
the receiver is not brought in the insurance com¬ 
missioner’s name.76 The court has jurisdiction 
over a member brought in as a party defendant by 
the receiver under order of court, although the 
member resides, and the property to be subjected 
to a lien is situated, in another county.^® 

In a proper case an assignee of the cause of ac¬ 
tion on the assessment may sue, but where the as¬ 
signment, made pendente lite, is void, as where the 
receiver failed to obtain the authority of the court 
to make the assignment, the assignee does not suc¬ 
ceed to the title to the cause of action and cannot 

recover.77 

Process or notice. Under the practice in some 
jurisdictions in a suit in equity to collect assess¬ 
ments from several members a summons may issue 
to any other county of the state in which a member 
resides or in which he may be served.^* In other 
jurisdictions the statutes authorize the court, after 
levying an assessment, to issue an order to show 


cause why judgment for the amount assessed should 
not be rendered against the member, and provide 
that the liquidator shall cause a notice of such or¬ 
der to be published or mailed.*^® No personal judg¬ 
ment will be rendered against nonresident members 
who have not appeared generally or been ser\’ed 
with process within the state.®® 

Defenses. Any defense that a member might 
make against an action brought by the company to 
recover an assessment made by the directors ordi¬ 
narily is equally available in an action by the re- 
ceiver.®^ A member may attack an assessment 
which has not been made by the receiver in ac¬ 
cordance with the order of the court.S^ 

Pleading. General rules of pleading ordinarily 
apph' in a proceeding by a receiver or liquidator 
to enforce pajment of assessments made.®® The 
essential facts, such as the organization of the com¬ 
pany as a mutual company, the membership of de¬ 
fendants, the indebtedness of the companj', the ap¬ 
pointment of a receiver, the levy of the assess¬ 
ment, and notice to the members of the amount 
thereof, should be alleged.It must also be shown 
that the losses included in the assessment occurred 
during the time that the member’s policy was in 
force,®® and that, as required by statute, either 


7a. Ind.—Manlove v. Burger, 38 Ind. 
211. 

78. Ind.—Manlove v. Burger, supra. 

74. Pa.—Backenstoe v. Kline, 81 Pa. 
Super. 26S. 

75. Pa.—International Sav, & Trust 
Co. V. Stenger, 31 Pa.Super. 294— 
International Sav. & Trust Co. v. 
Kleber. 29 Pa.Super. 200. 

76. S.C.—Wetmore v. Scalf, 67 S.B. 
298. 85 S.C. 285. 

77. Tex.—McLean v. Morrow, Civ. 
App., 137 S.W.2d 113, error dis¬ 
missed, judgment correct 
Action is not contlnned In recalv- 

ei’s name so as to support judgment 
for the assignee where during the 
pendency of the action the assignee 
is substituted as plaintiff In lieu of 
the receiver.—^McLean v. Morrow, 
Tex.Civ.App., 187 S.W.2d 118, error 
dismissed, judgment correct. 

7a Neb.—^Randall v. McClain, 148 
N.W. 478, 94 Neb. 487—McCall v. 
Bowen, 135 N.W. 1014, 91 Neb. 241, 
40 L.R.A..N.S., 781. 

7a U.S.—Pink v. A. A. A. Highway 
Express, 62 S.Ct. 241, 314 U.S. 
201. 86 L.Ed. 162, 187 A.L.R. 957, 
affirming 13 S.B.2d 337, 191 Ga. 
S02, 187 A.L.R. 934, certiorari 

granted 61 S.Ct 1096. 818 U.S. 555, 
86 L.Bd. 1517. 

N.T.—^In re Auto Mut Indemnity Co., 
14 N.Y.&2d 601. 


Notice of order IML sufficient 
N.T.—^In re Auto Mut. Indemnity 
Co., 14 N.Y.S.2d 601. 

80. U.S.—Pink v. A. A. A. Highway 
Express. 62 S.Ct. 241. 814 U.S. 201, 
86 L.Ed. 152. 137 A.L.R. 957, af¬ 
firming 13 S.E.2d 337, 191 Ga. 502, 
137 A.L.R. 934, certiorari granted 
61 S.Ct. 1096, 31 U.S. 555, S5 L.Ed. 
1517. 

N.T.—In re Auto Mut. Indemnity 
Co., 14 N.Y.S.2d 601. 

81. Mich.—^Wardle v. Hudson, 55 N. 
W. 992, 96 Mich. 432. 

32 C.J. p 1045 note 68. 

Defenses to action by company to 
recover assessment see infra '§ 
395. 

Right of set-off see infra subdivision 
f of this section. 

82. Mich.—Simpson v. Goodrich, 273 
N.W. 595. 280 Mich. 351. 

83. General demurrer and general 
denial did not put in issue execution 
and delivery of written assignment 
of cause of action from receiver of 
association to plaintiff, but did put 
in issue whether assignment, which 
was not approved by court, vested 
title to cause of action in plaintiff. 
—McLean v. Morrow, Tex.Clv.App., 
137 aw.2d 113, error dismissed, 
judgment correct. 

84. N.Y.—^Thomas v. Whallon, 31 
Barb. 172. 

Pa.—Taggart v. Graham, 165 A. 68, 
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108 Pa.Super. 320, affirmed 173 
A. 428, 315 Pa. 438, followed in 
Taggart v. De Pilllppo, 165 A. 71. 
108 Pa.Super. 832, affirmed 173 A. 
423. 315 Pa. 438. 

32 C.J. p 1046 note 71. 

Attaching copies of certificate 
In statutory’ liquidator's suit to re¬ 
cover assessment against holder of 
mutual insurance company certifi¬ 
cates, statement of claim to which 
copies of certificates were not at¬ 
tached as required by statute, was 
insufficient.—^Taggart v. Graham. 165 
A. 68, lOS Pa.Super. 320, affirmed 173 
A. 423, 313 Pa. 438, followed in Tag^ 
gart V. De Fiilippo, 165 A. 71, 108 Pa. 
Super. 332, affirmed 173 A. 423, 315 
Pa. 438. 

Beoord and decree 

(1) The receiver or liquidator 
should in his action set out a copy 
of the record of the proceedings 
leading up to the order for assess¬ 
ment.—^Taggart v. Graham, 165 A. 
68, 108 Pa.Super. 320, affirmed 178 
A. 423. 315 Pa. 438—Schofield v. 
Lafferty, 17 Pa. Super. 8. 

(2) However, it is not necessary 
for the receiver to attach a copy of 
the decree appointing him receiver.— 
Stockley v. Cook, 30 Pittsb.Leg.J., 
Pa.. 101. 

85. Md.—Joyce v. Abrams, 16 A.2d 
296. 178 Md. 535. 

32 C.J. p 1045 note 72. 
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the court or the receiver under its authority has ex¬ 
amined and determined the validity of the claims 
for which assessments have been made.8® 

An afhdavit of defense must set out suflScient 
facts constituting a defense.^? It should state the 
facts with sufficient particularity to enable the court 
to determine whether they constitute a defense.®® 

Evidence. In a proceeding by a receiver or liq¬ 
uidator to enforce pajmient of assessments made, 
the general rules of evidence ordinarily apply.®® 
The burden of proof is on the liquidator or his as¬ 
signee to prove the material facts constituting the 
cause of action.®® The policyholder has the bur¬ 
den of proving the illegality of the policies, where 
he seeks to defend on this ground.®^ The general 
rules usually control as to the admissibility and suf¬ 
ficiency of the evidence.®® A report of a referee, 
in a creditor's action against the receiver and the 
company, showing that the assets of the company 
were insufficient to pay its debts, is competent and 


sufficient evidence to establish the authority of the 
receiver to assess and the amount that he may as¬ 
sess.®® 

Lien and enforcement. The lien given by statute 
or by the charter to the insurance company for un¬ 
paid assessments, as considered infra §§ 401-^W4, 
ordinarily inures to the receiver, and it may be en¬ 
forced in a court of equity under general principles 
relating to the enforcement of liens.®^ 

f. Eight of Set-Off 

A member of an Insolvent mutual Insurance company 
may not set off against his liability for assessment any 
claim he may have against the company for a loss under 
his policy or any claim he may have for damages or 
unearned premiums. 

A member of an insolvent mutual insurance com¬ 
pany cannot, sometimes as a result of express stat¬ 
utory provisions, set off against his liability for as¬ 
sessment any claim he may have against the com¬ 
pany for a loss under his policy;®® nor can a mem- 


86. Ind.—^Embree v. Shideler. 36 
Ind, 428. 

32 C.J. p 1045 note 78. 

87. Pa.—Taggart v. Graham, 165 A. 
68. 108 Pa.Super. 820, affirmed 173 
A. 423. 816 Fa. 438. 

88. Pa.—^Tanner v. O. M. V7eber Co., 
59 Fa.Super. 14. 19. 

Allegation that retoxiLed certlfl- 
oates were aocepted and oaaoeied by 
oompany, but not disclosing name 
of agent or officer canceling certifi¬ 
cates, or so describing him as to au¬ 
thorize Inference of authority, waa 
insufficient.—Taggart v. Alieva, 165 
A. 72, 108 Pa.Super. 829, affirmed 173 

A. 423. 315 Pa. 438. 

89. EAn.—^Herdman v. Eubank, 146 
P.2d 887, 148 Kan. 224. 

sa Ga.—^Rlggs V. Scarboro, 195 S. 

E. 918, 57 Ga.App. 467. 

Kan.—^Herdman v. Eubank, 146 P.2d 
887, 148 Kan. 224. 

91. Mass.—Stone v. Old Colony St. 

H. Co., 99 N.E. 218, 212 Mass. 459. 
98. Bvidence held iznmateilal 
Ga.—^Rlggs V. Scarboro. 195 S.E. 

918, 67 Ga.App. 457. 

Bvldenoe held Insnffloient 
Evidence held to show that poli¬ 
cies obtained by defendant through 
agents of the cussessment company 
were obtained through misunder¬ 
standing and misrepresentation.— 
Providence Mining Co. v. Hind, 227 
S.W. 789, 190 Ky. 446. 

Admission of member that he 
was member of assoclati 9 n when 
losses occurred did not warrant re¬ 
covery of assessments from member 
in absence of legal proof of policy 
and amount of total insurance of 
company.—^Riggs v. Scarboro, 195 S. 

B. 918, 57 Ga.App. 467. 


Ezclnsion of another member’s 
policy was not error where policy 
could not have shown any fact en¬ 
abling the receiver to recover.— 
Riggs V. Scarboro, supra. 

Admission of oomptroUer general’s 
oextiflealie as to years for which com¬ 
pany was licensed to do business 
was not error where receiver could 
not have recovered if certificate had 
been excluded.—^Rlggs v. Scarboro, 
supra. 

Where the basis rate of assess¬ 
ment is neither in the application 
for Insurance nor in the by-laws. It 
is competent for the receiver, after 
putting the policy in evidence, to 
prove by oral testimony and the 
records of the company both the gen¬ 
eral methods of fixing the basis rate 
and the particular basis rate of the 
policy in suit.—^Moore v. Bestllne, 28 
Pa.Super. 6. 

93. N.Y.—Sands v. Shoemaher, 4 
Abb.Dec. 149, 2 Keyes 268. 

94. BnAoienoy of complaint 

In a suit in equity by the receiv¬ 
er of an Insolvent mutual fire insur¬ 
ance company to impress a lien for 
an assessment and provide for Its 
foreclosure against the Insured prop¬ 
erty, a complaint setting forth the 
execution, date, and amount of the 
policy premiums paid or to be paid, 
property insured, interest of the in¬ 
sured therein, and loss was suffi¬ 
cient notwithstanding plaintiff's fail¬ 
ure to attach a copy of the policy to 
the complaint.—Berry v. Dehnke, 6 
N.W.2d 505, 302 Mich. 614. 

96. Ill.—Traer v. Consolidated Coal 
Co. of St Louis, 221 IlLApp. 576. 
Md.—Standard Printing & Publishing 
Co. V. Bothwell,. 122 A. 196, 143 Md. 
303, 81 AL.R. 1269. 
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Pa.—Taggart v. Graham, 165 A 68, 
108 Pa.Super. 820, affirmed 178 A 
428, 315 Pa^ 488, followed in Tag¬ 
gart V. De Filllppo, 166 A 71, 108 
Pa.Super. 832, affirmed 178 A 428, 
815 Pa. 438. 

32 C.J. p 1046 note 83. 

Right of set-off in action to collect 
assessment generally see infra S 
395. 

Principal of actual set-off often 
applied under bankruptcy or other 
insolvency laws, has no application 
where the obligation is to pay an 
assessment—^In re Auto Mut In¬ 
demnity Co., 14 N’.T.S.2d 601. 

Oontraot for benefit of creditors 
Assuming that the liability for 
such aji assessment is based on con¬ 
tract, to permit defendant to cross¬ 
claim the entire amount or any part 
of such assessment is to permit him 
to abrogate the terms of a contract 
made for the benefit of all credi¬ 
tors.—^Lloyd V. Cincinnati Checker 
Cab Co., 36 N.E.2d 67, 67 Ohio App. 
89„ appeal dismissed 35 N.E.2d 446, 
138 Ohio St. 488. 

Eq,iiitable set-off 

An assessment against holder of 
policy and holder's losses under 
policy did not grow out of same 
transaction, and were not connected 
with the subject of the action, and 
therefore the policyholder did not 
have the right to an equitable set-' 
off of the amount of his losses 
against the assessment, since the as¬ 
sessment was a statutory obligation 
and the holder's losses under the 
policy grew out of the contract ob¬ 
ligation.—^Lloyd V. Olnolnnatl Check¬ 
er Cab Co., supra. 

Statutory liability 
Where the aet-ofC provided for by 
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ber set oft a claim for damages or unearned premi¬ 
ums to which he is entitled by reason of the can¬ 
cellation of his policy through the insolvency of 
the company,although where cash premium pol- 
icj'holders are liable to assessment they have been 
held to be entitled to offset the unearned premium 
on their policies.®"^ 

A member cannot set off the reserve value of an 
endowment policy®* or a dividend declared in his 
favor by the company’s receiver;®® nor can a mem¬ 
ber set off against an assessment made under order 
of court the amount which he has paid under a for¬ 
mer assessment by the officers of the company.^ He 
must pay the assessment and look to the dividends 
by the receiver on claims established against the 
company for reimbursement.^ 

The maker of a guaranty note cannot set off* 
against an assessment thereon an unpaid commis¬ 
sion due him for the use of the note as security.* 


g. Foreign Assessments 

An assessment of members of a mutual Insurance 
company In liquidation is conclusive as to members re¬ 
siding in other states as to the necessity and amount of 
the assessment. 

Where a decree or order assessing members of 
an insolvent mutual insurance com:i:.ny is binding 
on the members in the state of the company’s domi¬ 
cile,** it is conclusive as to members residing in other 
states as to the necessity® and the amount® of the 
assessment, even though such members were not 
made parties to the proceeding in which the levy 
was authorized or served with process within the 
state wherein the decree was rendered." However, 
nonresident policyholders who were not made par¬ 
ties to the assessment proceeding are not concluded 
as to personal defenses,® such as nonmembership 
or nonliability,® payment,^® and the statute of limi¬ 
tations.^^ 


statute can be pleaded only in an 
action founded on contract, such set¬ 
off cannot be pleaded in an action for 
an assessment which is based on a 
statutory obligation.—^Lloyd v. Cin¬ 
cinnati Checker Cab Co., supra, 
se. N.J.—Tuttle V. State Mut Lia¬ 
bility Ins. Co., 127 A. 682. 2 N.J. 
Misc. 978. 

N.Y.—^In re Auto Mut Indemnity Co., 
14 N.Y.S.2d 601. 

32 C.J. p 1046 note 85. 

97. Mich.—^Ely v. Oakland Clr. 
Judge, 125 N.W. 875, 162 Mich. 466. 
reheard 127 N.W, 769. 162 Mich. 
466. 

98. S.C.—^Ex parte Banks^ 67 S.EL 19, 
85 S.C. 37. 

32 C.J. p 1046 note 87. 

99. Fa.—Gain's Estate, 6 Fa.Dist. 
350. 

S.C.—Ex parte Banks, 67 S.E. 19, 85 
S.C. 37. 

1. Pa.—Snader v. Bomberger, 21 
Fa.Super. 629. 

S.C.—^Ex parte Banks, 67 S.E. 19. 85 
S.C. 37. 

Si N.Y.—^Lawrence v. McCready, 19 
N.Y.Super. 329. 

5. C.—^Ex parte Banks, 67 S.E. 19. 
85 S.C. 37. 

& Conn.—Hope Mut Life Ins. Co. 
V. Weed, 28 Conn. 51. 

4. Ill.—Swing y. American Glucose 
Co., 123 IlLApp. 156. 

Me.—^Pink v. Town Taxi Co., 21 A.2d 
656, 188 Me. 44. 

6. U.S.—^Miller v. Barnwell Bros., 
C.C.A.N.C.. 137 F.2d 257—Keehn v. 
Parrish Dray Line, D.C.S.C.. 53 F. 
Supp. 855. 

Ga.—Gaston v. Eeehn, 26 S.E.2d 107, 
69 Ga.App. 600, transferred, see 24 
S.E.2d 675, 195 Ga. 659. 


Me.—Pink v. Town Taxi Co., 21 A. 

2d 636, 138 Me. 44. 

32 C.J. p 1044 note 49. 

6. U.S.—Miller v. Barnwell Bros., 
C.C.A.N.C.. 137 P.2d 257—Keehn v. 
Parrish Dray Line. D.C.S.C., 53 
F.Supp. S53. 

Ga.—Gaston v. Keehn. 26 S.E.2d 107, 
69 Ga.App. 500, transferred, see 24 
S.E.2d 673, 195 Ga. 559. 

Me.—^Pink v. Town Taxi Co., 21 A.2d 
656, 138 Me. 44. 

32 C,J. p 1044 note 52. 

7. U.S.—Miller v. Barnwell Bros.. C. 
C.AN.C., 137 P.2d 257—Keehn v. 
Parrish Dray Line, D.C.S.C., 53 F. 
Supp. 855. 

Ga,—Gaston v. Keehn. 26 S.E.2d 107, 
69 Ga.App. 500, transferred, see 
24 S.E.2d 675, 195 Ga. 559. 

Me.—Pink v. Town Taxi Co., 21 A. 

2d 656, 138 Me. 44. 

Mo.—^Freedy v. Trimble-Compton 
Produce Co., 46 S.W.2d S22, 329 Mo. 
879, reversing, App., 32 S.W.2d 147. 
Ohio.—^Keehn v. Hodge Drive-It- 
Yourself. App.. 53 N.K2d 69. 

& Me.—Pink v. Town Taxi Co., 21 
A.2d 656, 138 Me. 44. 

Paxtloular defenses 
If Illinois mutual Insurance com¬ 
pany was insolvent when it wrote 
defendant's policy, the company was 
operating illegally in Ohio and, if in¬ 
solvent, Insured could defend action 
for assessment on such ground as 
well as any ocher personal ground, 
such as failure of petition to allege 
necessary facta or that due to can¬ 
cellation insured was liable, if at all. 
in a lesser or pro rata amount.— 
Keehn v. Hodge Drive-It-Yourself, 
Ohio App., 53 N.E.2d 69. 
NoxLCompUaaos with statute 

(1) Wliere company was transact¬ 
ing or doing business in violation of 
local statutes, company's liquidator 
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or receiver could not recover from 
insured assessments made under 
statutes of foreign state.—Isaac 
Fasa. Inc., v. Pink, 17 S.E.2d 379, 178 
Va. 357—32 C.J. p 99S note 49 [a]. 

(2) Where policy was delivered to 
^7orth Carolina Insured In New York 
before insurer had qualified in ei¬ 
ther New York or North Carolina, 
but policy did not become effective 
in North Carolina by delivery to util¬ 
ities commission until after insurer 
had qualified in North Carolina, and 
policy was not shown to have been 
invalid in other states. Insured which 
paid premiums on the policy and 
used it as basis for doing business 
in North Carolina could not avoid 
liability for assessment on ground 
that the policy violated North Caro¬ 
lina law.—Miller v. Barnwell Bros.. 
C.C.A.N.C.. 137 F.2d 257. 

9. U.S.—Pink v. A. A, A. Highway 
Express, Ga., 62 S.Ct. 241, 314 U.S. 
201, 86 L.Ed. 152, 137 A.L.R. 957, 
affirming 13 S.E.2d 337, 191 Ga. 
502. 137 A.L.R. 934. certiorari 

granted 61 S.Ct. 1096, 313 U.S. 555. 
86 L.Ed. 1517—Keehn v. Parrish 
Dray Line. D.C.S.C., 53 F.Supp. 855 
—Pink v. Georgia Stages, D.C.Ga., 
35 F.Supp. 437. 

Me.—^Pink v. Town Taxi Ca, 21 A.2d 
656, 188 Me. 44. 

Minn.—Swing v. Humblrd, 101 N.W. 

938, 94 Minn. 1. 

32 C.J. p 1045 note 53. 

Assessment decree not biadlng on 
former member 

Mo.—^Freedy v. Trimble-Compton 

Produce Co., 46 S.W.2d 822, 329 
Mo. 879, reversing. App., 32 S.W. 
2d 147. 

la Me.—Pink v. Town Taxi Co., 21 
A.2d 656, 138 Me. 44. 

11. Me.—Pink v. Town Taxi Co., 
supra. 
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Actions to enforce assessment. A foreign as¬ 
sessment may be enforced by an action of assump- 
sit.i2 Indeed, it has been held that the proper for¬ 
um for the enforcement of the assessment is a 
court of law and that a single suit in equity against 
all the policyholders in the-state of the forum is 

improper.is 

It has been held that a foreigpn receiver has no 
such legal title to assessments due by members of 
the company in the state of the forum as to entitle 
him to bring an action thereon in his own name.^^ 
According to other authorities, however, by virtue 
of comity a foreign receiver may maintain an ac¬ 
tion and collect assessments within the state.^® It 
has been held that various policyholders may not 
be joined in one action.^® 

General rules of pleading ordinarily apply in ac¬ 
tions to collect assessments levied in another state.l^ 
Where a policyholder in a foreign company is 
sought to be held liable for a ratable proportion of 
its losses and expenses under the laws of the state 
wherein the company was chartered, plaintiff must 
show affirmatively by his pleading that the laws of 
that state impose on the policyholder a statutory 
liability to meet the demand made on him.i® in 
actions to enforce assessments levied in another 


state the general rules of evidence usually are ap¬ 
plicable.^® The burden is on the foreign receiver 
or liquidator to show that defendant became a mem¬ 
ber of the company.®® Before a trustee of a dis¬ 
solved foreign corporation can recover a quasi ex 
parte assessment on a premium note, he must show 
that the conditions precedent to recovery contained 
in the note have been fully satisfied.®! 

In an action by a foreign receiver to collect an 
assessment the member cannot set off a claim 
against the company for damages®® or a debt due 
him for a loss under the policy.®® 

Under statute interest may be allowed on the 
assessment.®^ 

§ 132. Injunction against Doing Business 

Pursuant to statute, an Injunction may Issue In a 
proper case to restrain an Insurance company from the 
further prosecution of Its buslnesau 

By statute in some states, an injtmction may is¬ 
sue to restrain an insurance company from the 
further prosecution of its business where it is in¬ 
solvent or conducts its business fraudulently or in 
violation of the insurance laws, or where the con¬ 
tinuance of its business would be hazardous to its 
policyholders or creditors or to the public.®® It 


IS, III.—Swing: V. American Glucose | 
Co.. 123 llLApp. 156. 

13. S.C.—^Pink v. Aaron, 13 S.S].2d 
489, 196 S.C. 423. 

14- Vt.—Sparks v. Sstabrooks, 47 
A. 394, 72 Vt 101. 

Capacity of forei^rn receiver to sue 
erenerally see infra 5 133. 

15. W.Va.—Swing: v. Bently & Ger- 
wig Furniture Co., 81 S.B. 926, 45 
W.Va. 283. 

32 C.J. p 1045 note 61. 

16. S.C.—^Pink V. Aaron, IS S.B.2d 
489, 196 S.C. 423. 

Ettatnta relating to suits against 
members to recover a **debt” due by 
the association or corporation does 
not apply to an action to collect 
assessments made by court of an¬ 
other state against members of in¬ 
solvent mutual Insurance company 
so as to permit maintenance of one 
action against two alleged members. 
—Lyle V. Keehn, 24 S.B.2d 665, 195 
Ga. 608. 

17. - Ga.—Swing v. Farrar, 53 S.B. 
269, 124 Ga. 961. 

Authorisation, to do business 
‘ Where foreign receiver failed to 
allege the necessary authorization to 
do business, and furthermore aver¬ 
red, what was tantamount to an 
express statement, that it was not 
authorized to do business in Penn¬ 
sylvania, a Judgment was properly 
entered In favor of defendant.—Bm- 


ployers* Mut Ins. & Service Co. v. 
Pakradoonl, 84 Pa.Super. * 632. 
Oonstmotlon of petition 
In suit by state superintendent of 
Insurance of New York against al¬ 
leged Georgia members of an Insol¬ 
vent New York mutual automobile 
casualty insurance company to col¬ 
lect assessments levied by New York 
court against all members of the 
company, averment In petition that 
all defendants were policyholders 
and members of the company during 
the year prior to the date of com¬ 
mencement of proceedings against 
the company was an averment that 
defendants were members because 
they were policyholders.—^Plnk v. A. 
A. A. Highway Bxpress, 13 S.B.2d 
337, 191 Ga. 602, 137 A.L.R. 934, 
certiorari granted 61 S.Ot. 1096, 313 
U.S. 666, 86 L.Bd. 1617, affirmed 62 
act. 241, 814 U.S. 201, 86 L.Bd. 162, 
137 A.L.H 967, rehearing denied 62 S. 
Ct. 477, 814 U.S. 716, 86 L.Bd. 670. 
la Ga.—Swing v. Farrar, 63 S.B. 
269, 124 Ga. 961. 

19. Oa.—^Plnk V. A. A. A. Highway 
Bxpress, 13 S.B.2d 337, 191 Ga. 
602, 187 A.L.IL 984, certiorari 

granted 61 S.Ct. 1096, 318 U.S. 656, 
85 L.Bd. 1517, affirmed 62 S.Ct 241. 
314 U.S. 201, 86 L.Bd. 162, 187 A. 
L.R. 967, rehearing denied 62 a 
Ct. 477, 814 U,S. 716, 86 L.Bd. 670. 
SO. Ga.—^Plnk v. A. A. A. Highway 
Bxpress, supra. 
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Evldenea held fnsnlflcleat to show 
that defendants were members so 
as to be subject to payment of as¬ 
sessments.—^Plnk V. A. A. A. High¬ 
way Bxpress, supra. 

21. W.Va—Swing v. Parkersburg 
Veneer & Panel Co., 31 S.B. 926, 
46 W.Va. .288—Swing v. Bently & 
Gerwlg Furniture Co., 31 S.B. 926. 
46 W.Va. 283. 

22. U.S.—^Miller v. Barnwell Broa, 
C.C.A.N.C., 137 P.2d 257. 

23. N.J.—Stone v. New Jersey & H. 
R. R. & Perry Co., 66 A. 1072, 75 
N.J.Law 172. 

24. U.S.—Miller v. Barnwell Broa. 
C.aA.N.C.. 187 F.2d 267. 

26. Ala.—^Fisher v. Bankers' Fire & 
Marine Ins. Co., 156 So. 638, 229 
Ala. 173. 

32 C.J. p 1046 note 92, p 1047 note H. 
Injunction against corporation ex¬ 
ceeding powers by engaging in in¬ 
surance business see Injunctions S 
99. 

Foreign oompsny 

Grant of power to superintendent 
of Insurance to proceed against in¬ 
solvent domestic insurance compa¬ 
nies by injunction to restrain con¬ 
tinuance of Its activities Impliedly 
denied power to proceed against In¬ 
solvent foreign Insurance company 
authorized to do business within 
Btata—^Ex parte Qoodwyn, 149 So. 
216, 227 Ala. 173. 
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has been held that the only authority of a court 
of equity to enjoin an insolvent company against 
the exercise of its corporate franchise on the sole 
ground of insolvency is statutory.26 

Where a state officer is authorized to file a bill to 
enjoin the transaction of any future business and 
to dissolve the company, he may file a cross bill for 
such purposes to a suit by the company seeking to 
enjoin him from declaring it not legally engaged in 

business,27 

Effect of injunction. An injunction restraining 
the company and its officers, agents, and employees 
from transacting any of its business or disposing 
of any of its property pending proceedings to liq¬ 
uidate the company bound the corporate property, 
including money thereafter received by an agent, 
who did not then know of the injunction, and he 
acquired no right thereto superior to that of the 
other creditors.28 


§ 133. Liquidation and Receivership 

a. In general 

b. Official or statutoiy- liquidators 

c. Receivers^. 

d. Receivers and liquidators of foreign 

companies 

a. In G-aneral 

Under statutes in the various states provision has 
been made for the ilquidation of insurance companiesr 
including local branches of foreign companies. 

The state has a vital interest in the liquidation 
of insurance companies.29 The object to be attain¬ 
ed by the liquidation of an insolvent insurance com¬ 
pany is the prompt, fair, and equitable closing of 
an estate for the benefit of all creditors.^® 

The statutes in the various states frequently 
make provision for the liquidation of insurance 
companies.31 In the absence of statutory directions. 


26. N.J.—^Booream v. Washington 
Casualty Co.. 159 A. 619, 110 N.J. 
Bg. 164—Smith v. Monmouth Ti¬ 
tle & Mortgage Guaranty Co., 159 
A. 609. 110 N.J.Ea. 117. 

S7. Ill.—^Yates v. Continental Ins. 
Co., 69 N.E. 779. 207 Ill. 612. error 
dismissed 26 S.Ct 747, 99 U.S. 600, 
60 Ii,Ed. 827. 

28. Pa.—0*Nell V. Burnett, 106 A. 
246, 263 Pa. 216. 

29. U.S.—Mortgage Guarantee Co. 

V. Rogan, D.C.Cal.. 41 F.Supp. 932. 
Cal.—Mitchell v. Taylor, 43 P.2d 803, 

3 Cal.2d 217. 

Liquidation of mortgage guaranty 
and title companies see infra 9 
185 b. 

30. U.S.—^Pensinger v. Pacific States 
Life Ins. Co., D.C.Mo., 26 P.Supp. 
295. 

N.Y.—^Van Schalck v. Astor, 274 N. 
Y.S. 322, 153 Mlsc. 877, reversed 
on other grounds 277 N.Y.S. 394, 
154 Misc. 543. 

Effort of courts must be in the di¬ 
rection of a fair and practical solu¬ 
tion of difficulties pzresented, even 
though such a solution fails in some 
respects to reach a theoretically 
perfect result.—In re Builders' Mut. 
Casualty Co., 282 N.W. 44. 229 Wis. 
365, rehearing denied 282 N.W. 504, 
229 Wis. 366. 

31. Cal.—^Anderson v. Great Repub¬ 
lic Life Ins. Co.. 106 P.2d 76. 41 
Cal.App.2d 181. 

Ill.—People ex rel. Palmer v. Nle- 
haus. 190 N.E. 349. 356 Ill. 104. 
Neb.—State ex reL Good v. Nation¬ 
al Old Line Life Ins. Co.. 261 N. 

W. 902, 129 Neb. 473. 

N.T.—In re Casualty Co. of Amer¬ 
ica, 165 N.E. 785, 244 N.Y. 443. 


Alternative remedies 

(1) The statutes relating to liqui¬ 
dation and dissolution of domestic 
insurance companies provide alterna¬ 
tive remedies by which insolvent in¬ 
surance companies may be put in 
custodianship of the insurance com¬ 
missioner and may be liquidated, 
which remedies may be pursued in 
the same petition.—Gauss v. Ameri¬ 
can Life Ins. Co.. 2S7 N.W. 368, 290 
Mich. 33. 

(2) Rehabilitation and conserva¬ 
tion of insurance companies see in¬ 
fra § 135. 

DeterminAtion to liquidate 

(1) Court, not insurance superin¬ 
tendent, applying for liquidation of 
fire insurance company after rehabil¬ 
itation order, must determine best 
course for interests of all concerned, 
even though superintendent's views 
ordinarily will be adopted.—^Applica¬ 
tion of People, by Van Schalck, 266 
N.Y.S. 29. 148 Misc. 497. 

(2) Fire insurance company, com¬ 
mittee for rehabilitation thereof, and 
reinsurers, opposing insurance super¬ 
intendent’s application, made only 
thirteen days after rehabilitation or¬ 
der, for liquidation of company, were 
entitled to additional time to ob¬ 
tain consents to reorganization plan. 
—^Application of People, by Van 
Schalck. 266 N.Y.S. 29. 148 Misc. 
497. 

(3) Increase in value of securities 
owned by fire insurance company, 
progress in procuring assents to re¬ 
organization plan, possibility of leg¬ 
islation enabling It to obtain further 
aid from government, and Insurance 
superintendent's consent to with¬ 
holding of ruling on application for 
its liquidation after order of rehabil¬ 
itation were held to warrant such 
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action.—Application of People by 
Van Schaick. 266 N.Y.S. 33, 148 
Misc. 501. 

Liberal oonstmotlou 

Statutes relating to liquidation and 
dissolution of domestic insurance 
companies must be construed liberal¬ 
ly in favor of policyholders, credi¬ 
tors, and the public.—Gauss v. Amer¬ 
ican Life Ins. Co., 287 N.W. 368, 
290 Mich. 33. 

“Liquidation*’ aad “receiversliip'* 

(1) The “liquidation" provided for 
in act relating to delinquent insur¬ 
ance companies means that receiver 
is to settle accounts and to distrib¬ 
ute assets of company for purpose 
of winding up its affairs as a busi¬ 
ness institution.—People ex rel. 
Palmer v. Acme Plate Glass Mut. Ins. 
Co., 10 N.E.2d 9S8, 292 IILApp. 275. 

(2) Under statute authorizing com¬ 
missioner of insurance to file petition 
for "liquidation" or "receivership” 
in circuit court of Ingham County, 
circuit court of such county had ju¬ 
risdiction to entertain insurance com¬ 
missioner’s petition praying for cus¬ 
todianship and for liquidation of 
Insurer on ground that insurer was 
insolvent, the word "receivership” 
meaning "custodial receivership" au¬ 
thorized by statute relating to cus¬ 
todianship of Insurers, and the word 
"liquidation" referring to proceed¬ 
ing provided for by statute relating 
to liquidation of insurers.—Gauss v. 
American Life Ins. Co., 287 N.W. 
368, 290 Mich. 33. 

Obtaining additional funds 

Where company was required, by 
the superintendent of insurance, to 
obtain more funds as a condition of 
delay in liquidation proceedings, 
it was not required that securities 
obtained for the purpose should be 
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the procedure to be followed in proceeding’s for 
the liquidation of insurance companies rests largely 
within, the discretion of the court.82 Where the 
liquidation is conducted in a court of equity pur¬ 
suant to law, the proceeding is judicial and not ex- 
ecutive.33 Under various statutes the right to in¬ 
stitute liquidation proceedings is vested in the su¬ 
perintendent of insurance, or a like ofiicial.34 

Under some statutes on entry of an order for 
liquidation the court making such order becomes 
vested with exclusive jurisdiction to determine ev¬ 
ery question occurring in the cause,-35 and a court 
which is given jurisdiction to supervise the liqui¬ 
dation of insurance companies has power to do ev¬ 
erything necessary to bring about the liquidation.33 
Where a company is ordered liquidated on findings 
of mismanagement, misrepresentation, fraud, and 
insolvency, the order should not be set aside, espe¬ 
cially where the company remains insolvent.37 

Where authorized by statute, an appeal lies from 


an order of liquidation.38 The appeal must be per¬ 
fected within the time limited by the statute.39 

Foreign companies. Pursuant to statute the court 
may direct the liquidation of the business of a 
foreign insurance company doing business in the 
state.^3 

Assignee for benefit of creditors. An assignee 
for the benefit of creditors may sue to recover debts 
due to the company,but not for the recovery of 
assets diverted by its ofl5cers.^3 

b. Official or Statutory laquidators 

(1) In general 

^^(2) Status of liquidator and control by 
courts 

(3) Deputies, agents, and assistants 

(4) Rights, powers, duties, and liabilities 

(1) In General 

In some Jurisdictions Insurance companies are llqul- 


sucli ajs the company could legally 
buy as an Investment of its funds 
in the usual course of business.— 
Porter v. Beha, D.C.N.T., 8 P.2d 65. 
affirmed, C.C.A., 12 F.2d 613. 

32. Wis.—^In re Wisconsin Mut. Ins. 
Co., 6 N’.W.2d 330. 241 Wis. 394. 
Frooedure miurt he fieslhle enougrh 

so as to be adaptable to exigencies 
of each case, and adoption of one 
method in one case cannot be made 
basis of implication that all other 
proceedings are invalid.—^In re Wis¬ 
consin Mut. Ins. Co., supra. 

Utmost that oaa ha attained is a 
result which approximates equitable 
distribution of burdens and benefits, 
no matter what procedure is adopt¬ 
ed.—^In re Wisconsin Mut. Ins. Co., 
supra. 

33. Neb.—State ex reL Good v. Na¬ 
tional Old Line Life Ins. Co., 261 
N.W. 902, 129 Neb. 473. 

34. OaL—Anderson v. Great Repub¬ 
lic Life Ins. Co., 106 P.2d 75. 41 
Oal.App.2d 181. 

Conn.—^Dresser v. Hartford Life Ins. 

Co.. 70 A.' 39, 80 Conn. 681. 

Mich.—^Trosper v. Ingham, 292 N.W. 

360, 293 Mich. 438. 

Ofiiclal liquidators see infra subdi¬ 
vision b of this section. 

86. N.T.—^In re National Surety Co., 
26 N.T.S.2d 370, 176 Mlsc. 63. 
Social Beenxlty taxes 

Supreme court had Jurisdiction to 
determine whether social security 
taxes were due to the United States 
for employees employed in the pro¬ 
ceeding by the state liquidation bu¬ 
reau as against contention that fed¬ 
eral courts had sole Jurisdiction.— 


In re Concord Casualty & Surety Co., 
14 N.Y.S.2d 94. 171 Mlsc. 893. 

Order continuing proceedings 

Where, in a proceeding to liqui¬ 
date and dissolve surety company, 
it became Important to determine 
method of working out procedure 
as preliminary matter to preparing 
case for trial, motion of purchaser 
of stock, who received notice of orig¬ 
inal proceeding and defaulted on Its 
return, to strike out provisions in 
order continuing proceeding before 
named Justice for purpose of deter¬ 
mining whether actions should be 
continued **and for all other purpos¬ 
es,” was denied, quoted words being 
intended to apply to the preliminary 
proceeding only, as distinguished 
from the action itself.—^In re Nation¬ 
al Surety Co., 1 N.T.S.2d 269, 166 
Mlsc. 324, affirmed 296 N.Y.S. 911, 
252 App.Dlv. 670. 

33. Ill.—^People V. Marquette Nat. 

Fire Ins. Co., 184 N.B. 800, 861 

lU. 516. 

l^unotioiis and orders 

(1) Superior court which made liq¬ 
uidation order was authorized to is¬ 
sue such injunctions or orders as 
might be deemed necessary to pre¬ 
vent the obtaining of preferences. 
Judgments, attachments, or other j 
liens against such company or its j 
assets, and the making of any levy 
against the company or its assets.— 
W, J. Jones & Son v. Independence 
Indemnity Co., 126 P.2d 468, 62 CaL 
App.2d 374. 

(2) Injunction against **plalntifl:a” 
in actions pending or 'hereafter to 
be entered” did not prevent bring¬ 
ing actions against Insured tort¬ 
feasors.—Commissioner of Insurance 
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V. Bristol Mut. Liability Ins. Co., 181 
N.B. 208, 279 Mass. 826. 

37. HI.—^People ex rel. Palmer v. 
Acme Plate Glass Mut Ins. Co., 10 
N.B.2d 988, 292 Ill.App. 276. 

38. ^ Mo.—^Robertson v. Manufkctur- 
Irig Lumbermen's Underwriters, 
146 S.W.2d 134, 846 Mo. 1108— 
O'Malley v. Continental Life Ina 
Co., 76 S.W.2d 837, 335 Mo. 1115. 

38, Word ‘‘perfected” within stat¬ 
ute providing that in proceeding for 
liquidation of life insurance com¬ 
pany appeal may be prayed for and 
perfected within five days after final 
Judgment is restricted to action tak¬ 
en in circuit court and not applica¬ 
ble to filing of record in appellate 
court, “prayed for” implying affida¬ 
vit for appeal filed, and “perfected” 
implying obtaining order granting 
appeal, fixing amoimt of appeal bond 
and filing bond.—O'Malley v. Conti¬ 
nental Life Ins. Co., supra. 

4a N.Y.—In re People, 164 N.B. 690, 
243 N.Y. 624, affirming 218 N.Y.S. 
883, 215 App.Dlv. 796. 

Liquidators of foreign companies see 
infra subdivision d of this section. 
dAAvlsa'bility of taking depositions 
at expense of funds of foreign insur¬ 
ance companies in liquidation should 
be determined in each instance by 
court—^In re People, by Beha, 228 
N.Y.S. 106, 223 App.Dlv. 378, followed 
in 228 N.Y.S. Ill, 223 App.Div. 384. 

41. N.T.—Hurlbut v. Carter, 21 
Barb. 221. 

Power of insurance company to make 
assignment see supra 5 122. 

48. U.S.—^Beale v. Connecticut Fire 
Ina Co., Mo., 120 F. 790, 67 C.CJL 
168. 
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dated under the direction of a statutory liquidator, such 
as the superintendent of insurance. 

In some jurisdictions the statutes provide that the 
liquidation of an insurance compatiy shall be made 
by, and under the direction of, an ofneial liquidator, 
such as the superintendent, commissioner, or direc¬ 
tor of insurance.43 The provisions of some of the 
statutes are exclusive in their operation^'* and fur¬ 
nish a comprehensive, economical, and efficient 
method for winding up the affairs of the compa- 
The official liquidator was substituted under 
some of the statutes for a receiver appointed by the 
court^® because the system of liquidation by receiv¬ 
ers had proved to be dilatory and waste nil.‘IJ- Un¬ 
der some statutes the superintendent or director of 
insurance is appointed liquidator by the court or 
directed to take possession of the company but 


in other states an official liquidator is appointed by 
the governor, and he cannot be appointed by the 
stockholders under a vote for dissolution after suit 
has been brought to forfeit the company’s char¬ 
ier.-^® 

Effect of taking pcjscssion or c>r»ttrul. When the 
superintendent of insurance, or a like official, takes 
possession of the property and business of an in¬ 
solvent insurance company his action constitutes a 
seizure of the assets in the same sense as does the 
appointment of a receiver of an insolvent corpora¬ 
tion.®® Under some statutes the taking of posses¬ 
sion by the superintendent or commissioner of in¬ 
surance does not affect the corporate existence of 
the company,®! but under other statutes the entrj' 
of an order of liquidation and the placing of the 
superintendent in possession terminates the corpo- 


43. U.S.—^American United Life Ins. 
Co. V. Fischer, C.C.A.Iowa, 130 P. 
2d 643. 

Ill.—People ex rel. Palmer v. Xle- 
hausp 190 N.R 349. 336 Ill. 104. 
Kan.—Wright v. Federal Reserve 
Life Ins. Co., 293 P. 945. 131 Kan. 
601, certiorari denied 51 S.Ct. 560. 
283 U.S. 851, 75 L.Ed. 1459. 

Mich.—Gauss v. American Life Ins. 

Co.. 287 N.W. 368. 290 Mich. 33. 
Neh.—State ex rel. Good v. Nation¬ 
al Old Line'Life Ins. Co., 261 N.W. 
902, 129 Neb. 473. 

N.J.—Smith V. Washington Casualty 
Ins. Co.. 169 A. 610, 110 N.J.Eq. 
122 . 

N.T.—^In re Casualty Co. of America, 
156 N.E. 735, 244 N.T. 443—In re 
Lawyers Title & Guaranty Co., 5 
N.Y.S.2d 484, 254 App.Div. 491, 

reversing 1 N.T.S.2d 187, 165 Misc. 
776, denying motion 298 N.T.S. 476, 
163 Misc. 552, and reargument de¬ 
nied 9 N.Y.S.2d 126—Andre v. 
Beha. 208 N.Y.S. 66, 211 App.Div. 
380, affirmed 148 N.E. 724, 240 N.T. 
605. motion denied 150 N.E. 563, 
241 N.Y. 679. 

Pa.—Taggart v. Graham, 165 A. 68, 
108 Pa.Super. 320, affirmed 173 A. 
423, 315 Pa. 438—Commonwealth 
ex rel. MargiotU v. Cosmopolitan 
Industrial Ins. Co., Com.Pl., 46 
Dauph.Co. 93. 

32 C.J. p 1047 note 98. 

Insurance department and officers 
generally see supra S 57. 
Liquidation of banks by official liqui¬ 
dator see Banks and Banking §S 
422-465. 

Power of legiAatnra 

Legislature may provide that a 
state officer, with or without Judicial 
authorization, may take control of 
the assets of an insurance corpora¬ 
tion, discovered to be clearly insol¬ 
vent, to prevent waste of its assets. 
—In re Bean, 201 N.Y.S, 827, 207 
App.Div. 276, modifying Bean v. 
Stoddard, 206 N.Y.S. 753, 124 Misc. 


262, appeal dismissed In re Bean, 
144 N.E. SSS, 238 N.T. 552. and 144 
N.E. 900, 238 N.Y. 5S1, and affirmed 
Bean v. Stoddard, 144 N.E. 916, 2SS 
N.Y.'618. 

▼alidity of statutes 

(1) Statutes providing for the 
liquidation of insurance companies 
and authorizing liquidation at the 
instance, or under the direction, of 
a state superintendent of Insurance, 
or the like, held valid. 

Ill.—People ex rel. Palmer v. Nation¬ 
al Bankers Ins. Co. of Lincoln, 17 
N.E.2d 579, 369 Ill. 605. 

N.J.—Booream v. Washington Casu¬ 
alty Ins. Co., 159 A. 519. 110 N.J. 
Eq. 164—Smith v. Washington Cas¬ 
ualty Ins. Co., 159 A. 510, 110 N. 
J.Eq. 122. 

(2) However, it has been also held 
that a statute permitting Insurance 
commissioner to take charge of af¬ 
fairs of automobile service compa¬ 
nies in event liquidation is neces¬ 
sary is Invalid.—^National Automo¬ 
bile Service Corporation of Pennsyl¬ 
vania V. Barfod, 137 A. 601, 289 Pa. 
307. 

Uhezal oosstmetion 
Pa.—Commonwealth v. Equitable 
Casualty & Surety Co., 158 A. 791, 
306 Pa. 19. 

One appointed as “snbsUtnted trus¬ 
tee” is coliqnidator of company with 
superintendent of insurance.—In re 
Atlantic Ins. Co., 232 N.Y.S. 489. 133 
Misc. 464. 

4ft. Mo.—State ex inf. McKittrick ex* 
rel. Maloney v. Fidelity Assur. 
Ass’n, 179 S.W.2d 67—State ex rel. 
Missouri' State Life Ins, Co. v. 
Hall. 52 S.W.2d 174, 330 Mo. 1107. 
N.T.—In re Lawyers Title & Guar¬ 
anty Co., 6 N.Y.S.2d 484, 254 App. 
Dlv. 491, reversing 1 N.Y.S.2d 137, 
165 Misc. 776, denying motion 298 
N.Y.S. 476. 163 Misc. 652, and rear¬ 
gument denied 9 N.Y.S.2d 126. 
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Statutes as barring appointment of 
receiver see infra subdivision c (1) 
of this section. 

45. V.S.—Motlow v. Southern Hold¬ 
ing & Securities Corporation. C.O. 
.-V.Mo., 95 P.2d 721. 119 A.L.R. 

1331, certiorari denied 5D S.Ct. 6S, 
305 U.S. 609. S3 L.Ed. 388. 

N.Y.—In re Lnv.Ters Title & Guar¬ 
anty Co., 5 N.y.S.2d 484, 254 App. 
Div. 491, reversing 1 N.Y.S.2d 137, 
165 Misc. 776, denying motion 298 
N.Y.S. 476, 1G3 Misc. 552, and re¬ 
argument denied 9 N.Y.S.2d 126. 

4a III.—People ex rel. Palmer v. 

Niehaus, 190 N.E. 349. 356 Ill. 104. 
N.Y.—In re Casualty Co. of .\merica, 
155 N.E. 7C5, 244 N.Y. 443—Con¬ 
way V, North Side Lumber Co., 252 
N.Y.S, 476. 141 Misc. 231. 

Peu—Taggart v. Graham, 165 A. 68, 
108 Pa.Super. 320. affirmed 173 A. 
423, 315 Pa. 438. 

47.' —Gauss v. American Life 

Ins. Co., 2S7 N.W. 368, 290 Mich. 
33. 

N.Y.—In re Lawyers Title & Guaran¬ 
ty Co.. 5 N.Y.3.2d 484. 254 App. 
Div. 491, reversing 1 N.T.S.2d 137, 
165 Misc. 776, denying motion 298 
N.Y.S. 476, 163 Misc. 552, and re- 
argument denied 9 N.Y.S.2d 126— 
In re People, by Beha, 228 N.Y.S. 
106, 223 App.Div. 37S—In re Atlan¬ 
tic Ins. Co.. 232 N.T.S. 489. 1S3 
Misc. 464. 

4a Neb.—State ex rel. Good v. Na¬ 
tional Old Line Life Ins. Co., 261 
N.W. 902, 129 Neb. 473. 

49. La.—State v. People's Fire Ins. 
Co.. 52 So. 763, 126 La. 548. 

sa N.J.—Central-Penn Nat. Bank v. 
New Jersey Fidelity & Plate Glass 
Ins. Co., 1S2 A. 262, 119 N.J.Eq. 
265. 

61. N.J.—Smith V, Washington Cas¬ 
ualty Ins. Co., 159 A. 510, 110 N. 
, JJBq. 122. 
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rate existence of the company. Except to the 
extent prescribed by statute, the rights of creditors 
are not affected by the taking of possession by the 
superintendent.®® 

An action may not be brought against the com¬ 
pany where the order of liquidation places the as¬ 
sets of the company in the hands of the official liq¬ 
uidator and restrains the commencement of any 
litigation.®^ However, a judgment rendered against 
the company after entry of an order of liquidation 
is not invalid, where the action was commenced be¬ 
fore entry of the order, and the judgment was en¬ 
tered prior to the order dissolving the company.®® 
Where the order of liquidation directs the official 
liquidator to conduct the affairs of the company in 


his own name as liquidator, an appeal by the com¬ 
pany in its own name from a judgment against it 
in a pending action is improper.®® 

Where the liquidation proceeding is under the 
control of the court, on the refusal of the superin¬ 
tendent to institute an action which he is author¬ 
ized and under a duty to commence, the court may 
direct that certain representatives of the bondhold¬ 
ers, creditors, and stockholders bring the action.®^ 

Actions by or against liquidators. In actions by 
or against official liquidators of insurance compa¬ 
nies various matters have been adjudicated with 
respect to capacity to sue or be sued,®® process,®® 
pleading,®® and evidence.®! In like manner, there 


5Si N.Y.—^In re National Surety Co., | 
26 N.Y.S.2<1 870, 176 Mlsc. 53. | 

Bar N.Y.—Smith v. Washington Cas¬ 
ualty Ins. Co.. 159 A. 510, 110 N.J. 
Eql. 122. 

54. N.Y.—^In re City EQuitable P. 
Ins. Co.. Ltd., 198 N.Y.S. 869. 120 
Mlsc. 245. 

Countexolaiin in action for premi¬ 
ums due comes within prohibition of 
restraining order.—Van Schaick v. 
Lincoln Dye Works. 268 N.Y.S. 114, 
146 Mlsc. 842. 

Defense of aotlous restrained 
Where decree of Missouri state 
court, which enjoined Missouri in¬ 
surance company, under statutes, 
from defending actions against It, 
and ordered state superintendent of 
insurance to defend actions relating 
to the company in federal court, 
became final, and decree dissolving 
the company was suspended as to 
finality by motions for new trial and 
In arrest, the company was not ca¬ 
pable of being a defendant in action 
in federal court.—^Moss v. Kansas 
City Life Ins. Co.. C.C.A.MO.. 96 P. 
2d 108. 

65. N.Y.—^Matter of Empire State 
Surety Co.. 190 N.Y.S. 209, 115 
Mlsc. 746. 

Judgment entered In another state 
N.Y.—^In re Empire State Surety Co., 
190 N.Y.S. 209, 116 Mlsc. 745. 

56. N.Y.—^Hhrtlgan v. Casualty Co. 
of America. 166 N.Y.S. 894, 100 
Mlsc. 473. 

57- N.Y.—^National Bondholders Cor¬ 
poration V. Joyce, 11 N.E.2d 552, 
276 N.Y. 92, reversing 298 N.Y.S. 
846, 261 App.Dlv. 822, motion 

granted 298 N.Y.S. 509, 261 App. 
Div. 884, reversing 1 N.Y.S.2d 
262, 166 Mlsc. 821. 

Ihterveotion of ndnozlty stockhold¬ 
er 

Where superintendent of Insurance, 
as llQLuldator of insurance company, 
was unwilling to bring action against 
former directors and officers of com¬ 


pany for wrongs to company, court 
directed action to proceed by nomi¬ 
nation of one individual from each 
of groups consisting of bondholders, 
other creditors, and stockholders, ac¬ 
tion was Intrusted to competent at¬ 
torneys, and settlement was agreed 
on. denying minority stockholder 
leave to intervene was discretionary. 
—^National Bondholders Corporation 
V. Joyce, supra. 

6& Ganezal creditor could, with 
leave of court, maintain action 
against insurance commissioner and 
other general creditors for alleged 
conspiracy whereby other creditors 
obtained unlawful preference.—Gar¬ 
ris V. Mitchell, 46 P.2d 226, 7 Cal. 
App.2d 480. 

59. What ooxLstitutefi geueral ap¬ 
pearance 

Where Now York Insurance corpo¬ 
ration was taken possession of by 
superintendent of Insurance for pur¬ 
poses of liquidation, evidence that 
the superintendent endeavored to 
keep informed of the course of an¬ 
cillary receivership proceedings in 
South Carolina, and contemplated the 
possibility of contesting unfounded 
claims did not establish that the su¬ 
perintendent entered a general ap¬ 
pearance In the South Carolina pro¬ 
ceedings so as to render him bound 
by the South Carolina Judgment, in 
absence of proof that the superin¬ 
tendent controlled the South Caro¬ 
lina litigation.—^In re National Sure¬ 
ty Co., 36 N.E.2d 119, 286 N.Y. 216, 
reversing In re Liquidation of Na¬ 
tional Surety Co., 24 N.Y.S.2d 982, 
260 App.Div. 921, appeal denied In 
re National Surety Co., 26 N.Y.S.2d 
1022, 261 App.Div. 804. 

60. Oomplalnt stating cause of ac¬ 
tion for fraud against Insurance com¬ 
missioner as receiver was not de¬ 
murrable because prayer of com¬ 
plaint was also for removal of In¬ 
surance conunlssloner as receiver.— 
Garris v. Mitchell, 46 P.2d 226, 7 
Cal.App.2d 480. 


61 . Fresumptlosu 

(1) In an action by a general cred¬ 
itor of the company against the in¬ 
surance commissioner and other 
general creditors for alleged con¬ 
spiracy resulting from unlawful 
preferences to other general credi¬ 
tors, no presumption existed that in¬ 
surance commissioner acted properly 
In view of contrary allegations.— 
Garris v. Mitchell, 46 P.2d 225, 7 
Cal.App.2d 480. 

(2) In action by liquidator against 
Insurance company*s . directors for 
damages caused by illegal invest¬ 
ment of company’s funds, presump¬ 
tions that obligations discharged or 
created were worth their face value, 
and that assets were worth the 
amounts for which they were trans¬ 
ferred, made out a rebuttable prlma 
facie showing of loss.—^Van Schaick 
V. Aron, 10 N.Y.S.2d 660, 176 Mlsc. 
520. 

Burdea of proof 

A statutory liquidator suing direc¬ 
tors of insolvent casualty insurance 
company for diversion of SLssets of 
company had burden of proving neg¬ 
ligence of directors.—^Hunt v. Auf- 
derhelde, 199 A. 846, 330 Pa. 862. 

Snfflolenoy of evidence 

(1) Proof that insurance commis¬ 
sioner ordered liquidation of casual¬ 
ty insurance company because com¬ 
pany could not meet its obligations 
was not sufficient to charge the di¬ 
rectors with value of assets alleged 
to have been diverted from the com¬ 
pany by reason of the directors' neg¬ 
ligence.—^Hunt V. Aufderhelde, supra- 

(2) Evidence in action by liquida¬ 
tor of surety company, assignee of 
mortgages against one collecting 
payments made thereon, was insuffi¬ 
cient to show alleged oral agreement 
by officer of assignor that stipulated 
amount of payments to be made on 
mortgages should be retained by de¬ 
fendant in consideration of transfer 
to another corporation of stock in 
third corporation.—^Van Schaick 
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are holdings as to trial,and damages.®^ 

(2) Status of Liquidator and Control by 
Courts 

The superintendent of Insurancer or a like offleial, in 
liquidating an insurance company is not an ordinary re¬ 
ceiver! although under various statutes he acts under 
the direction, and subject to the approval! of the court. 

A superintendent of insurance, or a like state of¬ 
ficial, taking possession of an insurance company 
for the purpose of liquidation has been regarded as 
a state officer,®^ a mimsterial ofiicer,®5 and a stat¬ 
utory receiver.®® He is not an ordinary receiver.®" 
Under some statutes he is not an officer of the 
court,®® but when appointed by the court he acts 
as an officer of the court.®® 


Supervision by court Under some statutes the 
official or statutory liquidator acts under the direc¬ 
tion, and subject to the approval, of the court,^® 
except to the extent that the statutes may vest dis¬ 
cretionary power in him.**! Where the statute 
vests in the director of insurance a discretion to 
issue a license to do business, an order of court 
directing him to issue a license is improper.'^^ 

(3) Deputies, Agents, and Assistants 

Where authorized by statute, the superintendent of 
insurance, or a like offlclal, may employ or appoint agents, 
attorneys, and a receiver to assist him In the liquidation 
of an insurance company. 

Under statutory authority the superintendent of 
insurance, or a like official, in liquidating an in- 


Loshen. 269 N.Y.S. 726. 240 App.Div. 
250, affirmed 193 N.E. 427, 265 N.Y. 
647. 

(S) Other cases.—Van Schalck v. 
Aron, 10 N.Y.S.2d 650, 170 Miac. 620. 

62. SabmlssloxL to Jury 

In action by liquidator against di¬ 
rectors of insolvent casualty insur¬ 
ance company for value of assets al¬ 
leged to have been diverted from 
company by reason of directors* neg¬ 
ligence, the question -whether direc¬ 
tors failed to do what an ordinarily 
prudent man would have done in the 
circumstances, and, if so, what re¬ 
coverable damage was shown, could 
be submitted to Jury only if court 
was satisfied that there was evi¬ 
dence, if believed, to sustain such 
findings, if made by the jury.—^Hunt 
V. Aufderheide, 199 A. 345, 330 Pa. 
862. 

63. Suit against directors 

(1) In action against directors for 
damages caused by Illegal invest¬ 
ments, measure of damages is the 
loss ultimately sustained by the 
company with interest from the date 
of loss.—^Van Schaick v. Aron, 10 N. 
Y.S.2d 560, 170 Mlsc. 520. 

(2) In action against directors 
for damages caused by illegal Invest¬ 
ments, amounts received by virtue 
of settlement with some directors 
should be allocated and applied 
against the loss for which direc¬ 
tors were adjudged liable.—^Van 
Schaick v. Aron, supra. 

(3) A statutory liquidator of cas¬ 
ualty insurance company suing for 
restoration of assets alleged to have 
been diverted from the company by 
reason of the directors* negligence 
could recover only for value of di¬ 
verted assets.—^Hunt v. Aufderheide. 
199 A. 345. 830 Pa. 362. 

64. Cal.—^Mitchell v. Taylor, 43 P. 

2d 803, 3 Cal.2d 217—^Anderson v. 

Great Republic Life Ins. Co.. 106 

P.2d 75, 41 CaLApp.2d 181—Garris 

V. Carpenter. 92 P.2d 688, 33 Cal. 

App.2d 649. 


65- Cal.—Garris v. Carpenter, supra. 
Xnsnrance department is “admlnls- 
.tratlve agency” 

filp.—^Lucas v. Manufacturing L.um- 
'^'bermen’s Underwriters, 163 S.Tr.2d 
4o0, 249 ^lo. Suo. 

66. X.Y.—In re Kinney, 14 X.Y.S.2d 

II, 257 App.Div. 496. appeal grant¬ 
ed 14 X.Y.S.2d 622, 257 App.Div. 
1079, certified questions answered 
24 X.R2d 494, 281 N.Y, 840. and 
affirmed 24 N.B.2d 494, 2S1 N.Y. 
840—Hakala v. Van Schaick, 12 
N.Y.S.2d 928, 171 Misc. 418. 

67. Cal.—Mitchell v. Taylor, 43 P. 
2d 803, 3 Cal.2d 217. 

N.Y.—In re Equitable Casualty & 
Surety Co.. 256 N.Y.S. 561, 2S5 
App.Div. 250. 

TThder Zo-wa statutes 
U.S.—Clark v. Wllliard, 54 S.Ct. 615, 
292 U.S. 112, 78 L.Ed. 1160, modi¬ 
fying Mieyr v. Federal Surety Co. 
of Davenport. Iowa, 23 P.2d 959. 
94 Mont. 608, certiorari granted 
Clark v. Williard, 54 S.Ct. 103, 290 
U.S. 619, 78 LuEd. 540. 

Under lOiBsouzl statutes 
Ind.—O'Malley v. Hankins. 194 N.E. 
168, 207 Ind, 689. 

MO.—^Lucas V. Manufacturing Dum- 
■" bermen's Underwriters, 163 S.W- 
2d 760, 349 Mo. 835—O'Malley v. 
Continental Life Ins. Co., 121 S. 
W.2d 834, 343 Mo. 382. 

Sa N.Y.—In re Kinney, 14 N.Y.S. 
2d 11, 257 App.Div. 496, appeal 
granted 14 N.Y.S.2d 622, 257 App. 
Div. 1079, certified questions an¬ 
swered 24 N.E.2d 494, 281 N.Y. 
840, and affirmed 24 N.R2d 494, 281 
N.Y. 840. 

69. Ill.—People v. Marquette Nat. 
Fire Ins. Co., 184 N.E. 800, 851 

III. 516. 

Arm of court 

Neb.—State ex reL Good v. National 
Old Line Life Ins. Co., 261 N.W. 
902, 129 Neb. 473. 

7a U.S.—^Motlow V. Southern Hold¬ 
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ing & Securities Corporation, C.C. 
A.Mo.. 95 P.2d 721, 119 A.LR. 1331. 
certiorari denied 59 S.Ct 68, 305 
U.S. 609, S3 L.Ed. 2SS. 

Mo.—Lucas V. ^lanufacturlng Lum¬ 
bermen's Underu'riters, 163 S.W.2d 
750, 349 Mo. 835. 

N.Y.—In re Casualty Co. of America, 
155 N.E. 735, 244 N.Y. 443—Con¬ 
way V. North Side Lumber Co., 
252 N.Y.S. 476, 141 Misc. 231—Con¬ 
way V. Kaupp, 247 N.Y.S. 717, 139 
Misc. 154. 

Judicial supervision generally see 
supra S 58. 

Subject to oourt’B orders ra-ther 
thau governor’s orders or orders of 
legislature.—State ex rel. Good v. 
National Old Line Life Ins. Co., 261 
N.W. 902, 129 Neb. 473. 

In New Jersey 

(1) Under Comp.StSuppl. 9 99—56, 
the court of chancery is not under a 
duty to give the commissioner of 
banking and insurance advice and 
instructions where there is no sug¬ 
gestion that the court take over the 
administration of the trust; until 
trust of which commissioner is trus¬ 
tee is established In the court of 
chancery, advisory opinions by such 
court would be improper and with¬ 
out force.—In re Washington Casu¬ 
alty Ins. Co.. 168 A. 331, 109 N.J. 
Eq. 483. 

(2) Under the statute, however, on 
request of the commissioner the 
court may assume administration of 
the trust.—Smith v. Washington Cas¬ 
ualty Ins. Co., 159 A. 510, 110 N.J. 
Eq. 122. 

71- N.Y.—^National Bondholders Cor¬ 
poration V. Joyce, 11 N.E.2d 552, 
276 N.Y. 92, reversing 298 N.Y.S. 
345, 251 App.Dlv. 822, motion grant¬ 
ed 398 N.Y.S. 509, 251 App.Div. 884, 
and reversing 1 N.Y.S.2d 262, 165 
Misc. 321. 

72- Ill.—^People ex reL Palmer v- 
Acme Plate Glass Mut. Ins. Co.- 
10 N.E.2d 988, 292 IlLApp. 276. 
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•surance company, may employ or appoint assistants, 
ag^ents, and attorneys and without express statu¬ 
tory authority the court having jurisdiction to su¬ 
pervise the liquidation of the company and having 
appointed the superintendent or director as liquida¬ 
tor has the power to authorize the liquidator to em¬ 
ploy counseU^ 

In some jurisdictions the statutes authorize the 
director of insurance, or a like official, to appoint a 
liquidating receiver,75 and where he is so author¬ 
ized the court is without povrer to make the ap- 
pointment.76 Although the receiver is appointed by 
the director of insurance, he becomes, after his ap¬ 
pointment, an officer of the court,77 subject to its 
control and supervision,^^ and the court may ap- 


•prove the receiver’s report and account.79 The re¬ 
ceiver represents the company.^® Where the stat¬ 
ute so provides, he becomes vested with title to all 
^f the property, contracts, and rights of action of 
the €C>mpany.si 

' (4) Rights, Powers, Duties, and Liabilities 

A statutory liquidator of an Insurance company has 
the right and duty to collect the assets of the company, 
and under some statutes he Is vested with title to the 
company's property. 

The superintendent of insurance, or a like official, 
taking possession of an insurance company has vari¬ 
ous powers and duties.*^ it is his right and duty to 
collect the assets of the company,®^ and to admin¬ 
ister the affairs of the company for the benefit of 


7a Neb.—State ex rel. Good v. Na- i 
tional Old Line Life Ins. Co.. 2611 
N.W. 902, 129 Neb. 473. 1 

N.Y.—In re Casualty Co. of Ameri¬ 
ca, 166 N.B. 735. 244 N.T. 443. 
Status of attoznay 

Attorney appointed toy department 
of insurance in its capacity as re¬ 
ceiver of insurance company is an 
officer of court and not subordinate 
employee of department of insur¬ 
ance so as to be subject to appoint¬ 
ment and removal by head of depart¬ 
ment or by governor.—State ex rel. 
Good V. National Old Line Life Ins. 
Co., 261 N.W. 902, 129 Neb. 473. 

74. Ill.—^People v. Marquette Nat 
Fire Ins. Co., 184 N.B. 800, 351 IlL 
616. 

7B. Ill.—^People ex rel. Palmer v. 

Niehaus, 190 N.E. 349, 356 Ill. 104. 
Statute held valid 

U.S.—^People ex rel. Palmer v. Nie¬ 
haus, supra. 

7a Ill.—^People ex rel. Palmer v. 
Peoria Life Ins. Co., 192 N.B. 420, 
367 Ill. 486—People ex rel. Palmer 
V. Niehaus. 190 N.E. 349, 356 IlL 
104. 

Seozee whldh recognized appoiut- 
SQoeut of two receivers for insurance 
company, one of whom had not been 
appointed by director of insurance, 
and which directed receivers to car¬ 
ry into effect reorganization plan by 
which all real estate and assets 
would be turned over to new com¬ 
pany was void as contravening stat¬ 
ute providing for liquidation of in¬ 
solvent Insurance companies by di¬ 
rector of insuranca—^People ex rel. 
Palmer v. Peoria Life Ina Co., 192 
N.B. 420, 357 HI. 486. 

Bemoval 

It has been stated that the court 
may not remove the receiver ap¬ 
pointed by the director.—^People ex 
rel. Palmer v. Niehaus, 190 N.B. 
849, 856 Ill. 104. 

77. Ill.—^People ex rel. Palmer v. 
Central Mut. Ins. Co. of Chicago, 
39 N.B.2d 400, 818 IlLApp. 84. 


However, it has been stated that 
the receiver is an executive or ad¬ 
ministrative officer and not a Judi¬ 
cial officer.—^People ex rel. Palmer v. 
Niehaus, 190 N.B. 849, 356 Ill. 104. 

78. Instmotloas to receiver 

A court which entered decree for 
liquidation of mutual Insurance com¬ 
pany has Inherent Jurisdiction to 
control execution of liquidation de¬ 
cree by giving Instructions to receiv¬ 
er as Important doubtful questions 
arise in the course of liquidation.— 
People ex rel. Palmer v. Central Mut. 
Ins. Co. of Chicago. 39 N.B.2d 400, 
313 I11.APP. 84—Miller v. Central 
Mut. Ins. Co. of Chicago, 19 N.B.2d 
822, 299 IlLApp. 194. 

79. HI.—Miller v. Central Mut Ina 
Co. o^f Chicago, supra. 

nzst report and acconnt approved 
IlL—^Miller v. Central Mut Ins. Co. 
of Chicago, supra. 

80. Ill.—^People ex rel. Palmer v. 
Central Mut. Ins. Co. of Chicago, 
39 N.B.2d 400, 318 IlLApp. 84. 

81. Trader XUiaois statute 

U.S.—Wilson V. Alliance Life Ins. 

Co., C.C.A.Tex., 108 P.2d 150. 

82; Oomproxnise and settlement 
Where llqizldator of Insolvent lia¬ 
bility Insurer approved claim of com¬ 
pensation insurer as subrogee of in¬ 
jured workman under such circum¬ 
stances that compensation Insurer 
was still free to proceed with action 
against person primarily liable, there 
was no such accord and satisfaction 
as to bar liquidator from withdraw¬ 
ing such approval—^In re Concord 
Casualty & Surety Co., 297 N.7.S. 
583. 163 Mlsc. 596, affirmed 4 N.Y.S. 
2d 1004, 254 App.Div. 721. 

Bight to request information of aru 
oUIazy zeoeiverB 

Where superintendent of insurance 
took possession of property of New 
York insurance corporation for pur¬ 
poses of liquidation, and an anclllary 
recelvership was conducted In South 
Carolina, the New York superintend¬ 
ent as domiciliary liquidator was In-' 
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terested In result of South Carolina 
proceedings to extent that there 
would be transmitted to New York 
any surplus available after payment 
of Just claims filed in the ancillary 
receivership and in order to keep 
Informed of progress of the ancil¬ 
lary receivership and to indulge In 
opportunity to contest claims filed 
therein, the domiciliary liquidator 
might request information of the an¬ 
cillary receivers or their attorney. 
—^In re National Surety Co., 86 N.B. 
2d 119, 286 N.Y. 216, reversing In 
re Liquidation of National Surety 
Co., 24 N.Y.S.2d 982, 260 App.Div. 
921, appeal denied In re National 
Surety Co., 25 N.Y.S.2d 1022. 261 
App.Div. 804. 

Levy and collection of assessments 
In mutual companies see supra 5 
131. 

Power to collect unpaid stock sub¬ 
scriptions see supra § 128. 

83. U.S.—Fidelity & Deposit Co. of 
Maryland v. Hunt, C.C.A.Pa-, 107 
P.2d 42. 

Cal.—W. J. Jones & Son v. Independ¬ 
ence Indemnity Co., 126 P.2d 463, 
52 CaLApp.2d 874. 

Pa.—Commonwealth v. Union Casual¬ 
ty Ins. Co., 134 A. 487, 287 Pa. 12. 
Dividends on bank receiver’s oertllU 
cats 

Order of superior court extending 
previous liquidation order appoint¬ 
ing Insurance commissioner liquida¬ 
tor of Insurance company’s assets 
not in control of receivers, to cover 
all assets of comx>any located In the 
state, gave insurance commissioner 
right to dividends which had accrued 
within the state on bank receiver’s 
certificate issued to Insurance com¬ 
pany.—W. J. Jones & Son v. Inde¬ 
pendence Indemnity Co., 126 P.2d 463. 
52 Cal.App.2d 874. 

Bight as against naseoured general 
creditor 

(1) Unsecured general creditor of 
defunct Insurance company would 
not be permitted to levy on and ob¬ 
tain insurance company’s assets, to 
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the policyholders and the public generally, as well 
as for that of the general creditors.^^ The superin¬ 
tendent may appeal in the name of the corporation 
from a judgment rendered against it and, where 
the court enjoins on the superintendent the duty of 
prosecuting and defending all actions for or against 
the company, it is his duty to prosecute an appeal 
in an action against the company and to procure any 
order necessary to make him a partj" to the action 
on appeal.®® 

The oflSicial liquidator of a solvent mutual acci¬ 
dent insurance company has no standing to ques¬ 
tion the power of the directors to grant rebates or 
distribute dividends, where the board was vested by 
the charter with every corporate power which 
might have been exercised by members of the cor¬ 
poration.®*^ 


Representation of company, creditors, etc. The 
superintendent of insurance, or a like official, in 
taking possession of an insurance company, repre¬ 
sents the corporation®® and its creditors.®® He is 
a trustee of those who are properly entitled to share 
in the assets of the company,®® and it is his dut^' to 
conserve and protect their interests.®^ 

Property and rights vesting in liquidator. Under 
some statutes the company is not divested of title 
to its property when possession is taken by the su¬ 
perintendent of insurance, or a like official,®® but 
under other statutes title to all the property and ef¬ 
fects of the company vests in him,®® At any rate, 
the superintendent has no right to take property be¬ 
longing to a third person or better title to propert}- 
than the company had.®^ 

Enforcement of liabilities of officers. The liabil- 


which Insurance commissioner, as 
liquidator of insurance company, was 
entitled under order of superior 
court, since, if unsecured general 
creditor were permitted to do so. 
other creditors would be deprived 
of any share in the dividends, and 
the unsecured general creditor would 
obtain a preference or a greater per¬ 
centage than the other creditors.— 
W. J. Jones & Son v. Independence 
Indemnity Oo., supra. 

(2) Where, at time of order ap¬ 
pointing Insurance commissioner 
liquidator of Judgment debtor, lien 
of Judgment creditor's execution had 
ceased, and lien of attachment ended 
before time of Judgment creditor's 
appeal from order denying motion 
for Issuance of execution. Judgment 
creditor had no lien on claim of Judg¬ 
ment debtor against bank on bank re¬ 
ceiver's certificate, notwithstanding 
provision of the insurance code that 
rights of creditors of an insurance 
company in liquidation shall be fixed 
as of the date of entry of the order 
of liquidation.—W. J. Jones & Son 
V. Independence Indemnity Co., su¬ 
pra. 

SSoneys in hands of receiver, ap¬ 
pointed in snpplementaxy proceed¬ 
ing under Judgment in favor of a 
foreign Insurance company being liq¬ 
uidated by corporation commission 
of state of its domicile, are proper¬ 
ly payable to such commission as 
creditor's liquidating agent.—^Arizona 
Fire Ins. Co. v. King, 14 N.T.S.2d 
783, 172 Mlsc. 165. 

8^ Cal.—Garris v. Carpenter, 92 P. 

2d 688, 38 Cal.App.2d 649. 

85. N.T.—^Hartigan v. Casualty Co. 

of America, 167 N.Y.S. 646, ISO 

App.Div. 193, reversing 165 X.Y.S. 

894, 100 Misc. 478. 

83. Mo.—^Allen v. Surety Life Ins. 

Co.. 92 S.W.2d 956, 280 Mo.App. 

402. 


87. La.—^^^’’ermuth v. Minden Lum¬ 
ber Co., 57 So. 170, 129 La. 912. 

88. N.Y.—Beha v. Breger. 228 N.Y. 
S. 726, 130 Misc. 233. 

89. X.J.—Smith V. Washington Cas¬ 
ualty Ins. Co., 159 A. 510, 110 N.J. 
Eq. 122. 

Funds in hands of superintendent 
are impressed with trust for all 
creditors of insolvent insurance com¬ 
pany.—^In re Bean, 201 X.Y.S. 827, 
207 App.Div. 276, modifying Bean 
V. Stoddard, 206 N.Y.S. 753. 124 Misc. 
262, appeal dismissed In re Bean. 144 
N.E. 888. 238 XY. 652, and 144 X. 
E. 900, 238 N.Y. 581. and affirmed 
Bean v. Stoddard, 144 N.E. 916, 238 
N.Y. 618. 

90. CaL—Garris v. Mitchell, 46 P. 
2d 225, 7 CalJV.pp.2d 430. 

9L Cal.—Garris v. Mitchell, supra. 
99. Vhder New Jersey statute 
Del.—^Philadelphia Xat. Bank v. New 
Jersey Fidelity & Plate Glass Ins. 
Co., 181 A. 1, 7 W.W.HaiT. 174— 
Kelly v. International Re-Insur¬ 
ance Corporation. 174 A. 267, 20 
DeLCh. 184. 

N.J.—Smith V. Washington Casualty 
Ins. Co., 159 A. 510, 110 N.J.Eq. 
122 . 

93. Neb.—^Elnsler v. Casualty Co. of 
, America, 172 N.W. 33, 103 Neb. 
882. 

Filing and recording of order liq¬ 
uidating insurance company and 
turning its affairs over for settle¬ 
ment to superintendent of Insurance 
of New York imparted same notice 
that deed, bill of sale, or other evi¬ 
dence of title duly filgid^r recorded 
would have imparted.—^la re Nation¬ 
al Surety Co., D.C.N.Y., 7 F.Supp. 
959. 

ITnder Colorado statute 

—McDonald v. Pacific States Life 
- Ins. Co., 124 S.W.2d 1157, 344 Mo. 
L 


tmder Faehlgaa statute ^ 

IT.S.—^American United Life Ins. Co. 
V. Fischer, C.C.A.Iowa. 117 F.2d 
811, certiorari granted Fischer v. 
American United Life Ins. Co., 62 
S.Ct. 60. 814 U.S. 589, 86 L.Ed. 475, 
reversed on other grounds 62 S.Ct. 
8S0, 314 U.S. 549. 86 L.Ed. 444. 
Trader MIbsouzI statutes 
Ind.—O’Malley v. Hankins, 194 N.E. 

168, 207 Ind. 589. 

Trader New York statutes 
U.S.—^Motlow V. Southern Holding & 
Securities Corporation, C.C.A.MO., 
95 P.2d 721, 119 A.L.R. 1331, cer¬ 
tiorari denied 59 S.Ct. 68. 305 U.S. 
609, 83 L.Ed. 388—^In re National 
Surety Co., D.C.N.Y., 7 F.Supp. 959. 
Mass.—Cogliano v. Ferguson, 189 N« 
E. 527, 245 Masa 364. 

N.Y.—^National Bondholders Corpora¬ 
tion V. Joyce. 11 N.B.2d 552, 276 
N.Y. 92, reversing 298 N.Y.S. 345, 
251 App.Div. 822, motion granted 
298 N.Y.S. 509, 251 App.Div. 884, 
and reversing 1 N.Y.S.2d 262, 165 
Misc. 321. 

Tex.—Carpenter v. Pink, 124 S.W.2d 
981, 133 Tex 82, affirming Pink 
v. State, Civ.App., 105 S.W.2d 265. 
Trader WSst Vlrglaia statutes 
Mo.—State ex inf. McKittrick ex rel. 
Maloney v. Fidelity Assur. Ass'n, 
179 S.W.2d 67. 

94. Ariz.—Arizona Corporation Com¬ 
mission V. California Ins. Co., 236 
P. 460, 28 Arix 128. 

Prooeeds of stolen bonds 

U.S.—Porter v. Beha, D.GN.Y., 8 F. 

2d 65, affirmed, C.C.A., 12 F.2d 518. 
Bemedy of third person 

(1) Where the superintendent of 
Insurance, in taking possession of 
the property of an insolvent insur¬ 
ance company, under Ins.L. 5 63, ille¬ 
gally or by mistake takes property 
of a third person, the owner has a 
right to a speedy adjudication of his 
claim in the court having Jurisdiction 
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ities of the officers and directors to the company 
ordinarily may be enforced by the superintendent of 
insurance where he succeeds to the rights of action 
of the company.®® 

Sale or other disposition of property. The assets 
of the company may not be sold or disposed of by 
the liquidator without the approval of the court 
where such approval is required by statute.®® 

Liabilities of liquidator. As a statutory receiver, 
the superintendent of insurance when acting as a 
liquidator is not personally liable for the acts or 
omissions of his agents and subordinates.®*^ 

Compensation for services, fees, and expenses. 
Where the statute so provides, the superintendent 
of insurance, or a like official, in liquidating an in¬ 
surance company is entitled to no further compensa¬ 
tion than the salary of his office.®® Where under 
the statute the acts of the superintendent are sub¬ 
ject to the approval of’ the court, his act in fixing 
the compensation of an agent or attorney employed 
by him is not final but is subject to review by the 
courts.®® Under some statutes the superintendent 
is not required to pay any fee to any public officer 


44 C.J.S, 

for filing, recording, or in any manner authenticat¬ 
ing any paper or instrument.^ 

Accounting. Except to the extent that provisions 
of the insurance laws may control, general rules 
governing accounting ordinarily apply in the case 
of a statutory liquidator.® Although the statute au¬ 
thorizes the commissioner of insurance to defend 
suits against the company only, he is not chargeable 
on his accounting with expenditures in defending in 
good faith suits pending against policyholders.® 

c. Eeceivers 

(1) In general 

(2) Proceedings for appointment 

(3) Effect of appointment of receiver 

generally 

(4) Rights, powers, duties, and liabilities 
(1) In General 

In a proper case a receiver may be appointed for an 
Insurance company, unless the statutes vest In the super¬ 
intendent of Insurance, or a like official, the exclusive 
right to take over and liquidate the affairs of the com¬ 
pany. 

The rules relating to the appointment of receiv¬ 
ers, especially receivers of corporations, ordinarily 
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of the liquidation proceedings, with- | 
out waiting for the superintendent I 
to ascertain liabilities and marshal 
assets.—^In re Bean, 201 N.T.S. 827, 
207 App.Div. 276, modifying Bean 
V. Stoddard. 206 N.T.S. 753, 124 Mlsc. 
262, appeal dismissed In re Bean, 
144 N.B. 888, 238 N.Y. 663, and 144 
N.B. 900, 238 N.Y. 581. and affirmed 
Bean v. Stoddard, 144 N.B. 916, 238 
N.Y. 618. 

(2) Supreme court, having in liqui¬ 
dation proceedings under InaL. S 
enjoined all persons from bringing 
suits against an insurance company 
and from interfering with superin¬ 
tendent of insurance in such proceed¬ 
ings, had jurisdiction to grant leave 
to commence an action against su¬ 
perintendent of insurance in federal 
court to impress certain funds with 
a trust in favor of applicant.—^Bean 
V. Stoddard, 144 N.E. 916, 238 N.Y. 
618, affirming In re Bean. 201 N.Y.S. 
827, 207 App.DIv. 276, modifying 

Bean v. Stoddard. 206 N.Y.S. 763, 123 
Mlsc. 262, appeal dismissed In re 
Bean. 144 N.B. 888, 238 N.Y. 552. 
and 144 N.B. 900, 288 N.Y. 581. 

95. Suit against dlreotoxs for res¬ 
toration of assets diverted from com¬ 
pany by reason of director’s negli¬ 
gence may be maintained by the su¬ 
perintendent.—^Hunt V. Aufderheide, 
199 A. 345, 330 Pa. 362. 

Liabilities of officers and directors 
see supra §§ 98, 109. 

98. U.S.—^Motlow V. Southern Hold¬ 
ing & Securities Corporation, C.C. 


AMo., 96 F.2d 721, 119 AL.R. 1381, | 
certiorari denied 59 S.Ct 68, 305 
U.S. 609, 88 L.Bd. 388. | 

Title of purchaser 
Prospective purchaser of property i 
of insurance company in course of 
settlement of its affairs by insurance 
commissioner under supervision of 
court could not object to title on 
ground that insurance company 
would have no right of redemption, 
since proceeding was not one to sell 
realty for debt where debtor would 
have right of redemption.—State ex 
rel. Tobin v. Independent Life Ins. of 
America, 100 S.W.2d 228, 171 Tenn. 
13. 

97. N.Y.—Hakala v. Van Schaick, 12 
N.Y.S.2d 928, 171 Misc. 418. 

98. Mich.—Gauss v. American Life 
Ins. Co., 287 N.W. 368, 290 Mich. 
88 . 

99. N.Y.—^In re Casualty Co. of 
America, 165 N.E. 785. 244 N.Y. 
448, reversing In re People, by 
Phillip, 216 N.T.S. 266, 217 App. 
Div. 681. 

Except on full disolosuxe of facts 
showing necessity therefor and rea¬ 
sonableness thereof, compensation of 
assistants and employees of commis¬ 
sioner of banking and insurance, and 
expenses of administration of insol¬ 
vent insurance corporation by com¬ 
missioner, will not be approved by 
chancery court.—Smith v. Washing¬ 
ton Casualty Ins. Co., 159 A 510, 
110 N.J.Bq. 122. 


1. Pee for filing of Judgment 
State superintendent of insurance 

was not entitled to filing of pro¬ 
posed judgment roll in his action as 
liquidator of insurance company for 
premium due under liability policy 
in county clerk’s office without pay¬ 
ment of fee, instruments, for filing 
which no fee is chargeable under 
statute being orders and papers in 
direct proceedings authorized by 
statute.—^Pink v. Ransom, 7 N.E.2d 
722. 278 N.T.S. 617, affirming 292 N. 
Y.S. 981, 249 App.Dlv. 758. 

2. Pa.—Commonwealth ex reL Mar- 
giotti V. Beaver County Mut. Ins. 
Co., Com.PL, 46 Dauph.Co. 288. 

Petitlou dismissed 
Petition to court, praying that ac-' 
count of liquidator of company be 
referred back to him, with directions 
to proceed further with certain liti¬ 
gation, was properly dismissed.— 
Commonwealth v. Union Casualty 
Ins. Co., 184 A 437. 287 Pa. 12. 

Stockholder’s ohjeotloiL to liquida¬ 
tor's final report on ground that he 
was entitled to distributive share of 
his stockholding was overruled 
where it was shown that no surplus 
could arise after payment of duly 
filed and edlowed creditors*, claims 
in full with interest—^In re Concord 
Casualty & Surety Co., 14 N.Y.S.2d 
94. 171 Mlsc. 893. 

3. N.J.—^Lincoln Bus Co. v. Jersey 
Mut Casualty Ins. Co., 162 A 915, 
10 N.J.Misc. 1114. 
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are applicable to receivers of an instirance company 
in the absence of special statutory regulations.^ 

A receiver of an insurance company may be ap¬ 
pointed on such grounds as are prescribed by stat¬ 
ute.® Thus under statute a receiver may be ap¬ 
pointed where the company is in imminent danger 
of insolvency® or its assets are less than a certain 
per cent of its liabilities.*^ The facts that an insur¬ 
ance company has ceased to do business as such 
and has reinsured its risks, and that its officers are 
engaged merely in collecting its assets and paying 
its debts, are not grounds for appointing a receiv¬ 
er.® Where liquidation is not desired, a receiver 
will not be appointed to carry on the business of 
the company, although dividends may have been il¬ 
legally declared.® A receiver may be appointed for 
a company unlicensed to do business, although it is 
engaged only in selling stock.^® 


On dissolving an insurance company pursuant to 
statute the court may according to same authorities, 
appoint a receiver in aid of the dissolution although 
no express authority to appoint a receiver is con- 
-ferred by the statute,but according to other au¬ 
thorities a receiver may not be appointed in the ab¬ 
sence of authority conferred on the court by the 
statute.^® On the issuance of an injunction re¬ 
straining the company from doing further business, 
the court may appoint a receiver where authorized 
to do so by statute.^® 

The appointment of a receiver is within the sound 
discretion of the court^^ and the power of the court 
to make an appointment should be exercised with 
caution. 1® The court, on appointing a receiver, as¬ 
sumes control of the affairs of the company and 
exercises at its discretion the functions and powers 
of the company’s directors, as well as such addition¬ 
al authority as may be conferred on it by statute 


4. D.C.—^National Ben. Life Ins. Co. 

V. Shaw-Walker Co.. Ill P.2d 497. 

71 App.D.C. 276. certiorari denied 

Shaw-Walker Co. v. National Ben. 

Life Ina Co.. 61 S.Ct 36. 311 U.S. 

673. 85 L.Ed. 432. 

Appointment of receiver: 

Generally see the C.J.S. title Re¬ 
ceivers §9 30-102, also 53 C.J. P 
49 note 16 et seq. 

By insurance department see su¬ 
pra subdivision b (Sy of this sec¬ 
tion. 

For corporations see Corporations 

S 1452 et sea. 

BligiblUty 

Wliere authorized by statute, the 
insurance commissioner may be ap¬ 
pointed receiver of an insurance com- i 
pany.—Commonwealth v. Equitable I 
Casualty & Surety Co.. 158 A. 791, 
306 Pa. 19. 

Federal district ooort has Juris¬ 
diction to appoint equity receivers in 
proper cases where diversity of citi¬ 
zenship appeara—Hutchins v. Pa¬ 
cific Mut. Life Ins. Co. of California. 
D.C.Cal.. 20 F.Supp. 150, affirmed 97 
F.2d 58. 

jUzlsdlctloiL of equity 

(1) According to some authorities 
the power to appoint a receiver by 
a court of equity in a proper case is 
one which exists independently of 
any statute.—State ex reL Barton v. 
Farmers* & Merchants* Ins. Co. of 
Lincoln. 134 N.W. 284, 90 Neb. 664, 
Ann.Caal913B 643. 

(2) However, it has been held that 
in the absence of express statutory 
authority a court of equity is with¬ 
out Jurisdiction to appoint a liqui¬ 
dating receiver for an insurance 
company.—People ex rel. Palmer v, 
NIehaus. 190 N.B. 349, 366 IlL 104. 

(3) The only authority of a court 
44CJ.S.—4C 


of equity to appoint a liquidating re¬ 
ceiver on the sole ground of insol¬ 
vency is statutory, and in order to 
authorize an appointment under the 
statute the conditions enumerated in 
the statute must exist.—Booream v. 
Washington Casualty Ins. Co., 159 A. 
519, 110 N.J.Bq. 164—Smith v. Mon¬ 
mouth Title & Mortgage Guaranty 
Co., 159 A. 609, 110 N.J.Eq. 117. 
Beoelvershlp only relief sought 

The objection that court was with¬ 
out Jurisdiction to entertain suit by 
reason of alleged fact that no other 
relief was sought than a receivership 
of life insurance company was re¬ 
quired to be made in the proceeding 
challenged and could not be made 
collaterally since objection did not 
challenge basic power of the court 
but at most challenged existence 
of “equity** in the bill.—^National 
Ben. Life Ins. Co. v. Shaw-Walker 
Co., Ill P.2d 497, 71 APP.D.C. 276, 
certiorari denied Shaw-Walker Co. 
V. National Ben. Life Ins. Co., 61 S. 
Ct. 35, 311 U.S. 673. 85 L.Ed. 482. 
Beoelvar pendente Ute 

(1) In a proper case a receiver for 
an insurance company may be ap¬ 
pointed in the discretion of the 
court to conserve the assets of an 
Insurance company pending a suit. 
—Provident Relief Ass'n v. Vernon, 
19 P.2d 709, 67 App.D.C. 236. 

(2) A receiver pendente lite should 
not be appointed where adequate 
protection is afforded complainemt 
by an order restraining the com¬ 
pany pendente lite from disposing of 
its assets.—Jackson v. Metropolitan 
Funeral System Ass'n, 268 lll.App. 
302. 

5. Conn.—Betts v. Connecticut In¬ 
demnity Assoc., 44 A. 65, 71 Conn. 

751. 


Md.—Monumental Mut. L. Ins. Co. v. 

Wilkinson, 59 A. 125, 100 Md. 31. 
32 C.J. p 1047 notes 5, 11. 

6. Ind-—Howard v. Whitman, 29 
Ind. 557. 

32 C.J. p 1047 note 3 [a]. 

7. Conn.—Betts v. Connecticut In- 
demn. Assoc. 44 A. 65, 71 Conn. 
751. 

32 C.J. p 1047 note 3 [bj. 
a. N.J.—Streit V- Citizens* F. Ins. 
Co., 29 N.J.BQ. 21. 

9. Del.—Kingston v. Home Life Ins. 
Co. of America, 101 A. 898, 11 Del. 
Ch. 258, affirmed 104 A. 25, 11 Del. 
Ch. 428. 

la Ky.—^Metropolitan P. Ins. Co. v. 
Middendorf, 188 S.W. 790, 171 Ky. 
771. , 

IL Court of equity haa the power 
independent of statute.—State ex rel. 
Barton v. Farmers* & Merchants' Ina 
Co., of Lincoln, 134 N.W^ 284. 90 Neb. 
664, Ann.Cas.l913B 643. 
xa Cal.—State Investment & Insur¬ 
ance Co. V, Superior Court of City 
and County of San Francisco, 35 
P. 549, 101 Cal. 135. 

13- N.Y.—Osgood V. Maguire, 61 N. 
Y. 524. 

82 C.J. p 1047 note 11. 

14. D.C.—^National Ben. Life Ins. 
Co. V. Shaw-Walker Co., Ill F.2d 
497, 71 App.D.C. 276, certiorari de¬ 
nied Shaw-Walker Co. v. National 
Ben. Life Ins. Co., 61 S.Ct. 35. 8ll 
U.S. 673. 85 L.Ed. 482. 

15. Ill.—Jackson v. Metropolitan 
Funeral System Ass'n. 26S Ill.App. 
302. 

16. Ill.—Rand v. Mutual Fire Ins. 
Co., 58 I11.APP. 528. 

N.Y.—^Hammond v. Knoxi 87 N.B. 
1120, 194 N.Y. 556, affirming 109 
N.Y.S. 367, 125 App.Div. 9. 
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but the powers of the court may be limited by the 
statute under which it appoints a receiver, and sub¬ 
sequent judicial action must follow the statute.!^ 
Effect of statutes vesting authority in official liq¬ 
uidator, The court ordinarily is without authority 
to appoint a receiver where the statute vests in the 
superintendent of insurance, or a like official, the 
exclusive rig^ht to take over and liquidate the affairs 
of an insurance company and a receiver will not 
be appointed where the superintendent has taken 
possession of the assets in pursuance of his pow¬ 
ers.^® Impairment of capital will not justify the 
appointment of a receiver where that question is 
peculiarly for consideration by the state insurance 
commissioner and it is his duty to decide the con- 
sequences.20 


Appointment of auditor. In an action seeking* the 
appointment of a receiver for an insurance compa¬ 
ny the court has inherent power to appoint an 
auditor to audit the books of the company and re¬ 
port his findings to the court.^i 

Actions by or against receivers. Except to the 
extent that provisions of the insurance laws may 
control, actions and proceedings by or against re¬ 
ceivers of insurance companies ordinarily are gov¬ 
erned by the rules applicable to receivers general- 
ly 22 with respect to capacity to sue and be sued,^^ 
conditions precedent,process or notice,25 par¬ 
ties,25 pleading,27 evidence,28 and trial.29 

(2) Proceedings for Appointment 

The general rules governing the proceedings for the 


17. N.T.—^Attorney General v. At¬ 
lantic Mut. Life Ins. Co.. 77 N.T. 
3S6, affirming: 15 Hun 84. and fol¬ 
lowed In People v. Globe Mut. Life 
Ins. Co., 60 How.Pr. 82. 

18. Mo.—State ez rel. Missouri 
'State Life Ins. Co. v. Hall. 62 S. 
W.2d 174. 830 Mo. 1107. 

ConBeat of snpexiiiteiidexLt to ap- 
poiatmeiLt 

Where Insurance superintendent 
declined to administer assets of In- 
surancei corporation in process of 
dissolution and consented to exer¬ 
cise of circuit court of equitable Ju¬ 
risdiction to appoint another trus¬ 
tee, that was sufficient to warrant 
court to act, even if statute recog- 
’ nlzed superintendent as party to be 
appointed trustee.—^Hentschel v. Fi¬ 
delity & Deposit Co. of Maryland, C. 
C.A.MO.. 87 F.2d 833. 

19. N.T.—^In re Knickerbocker Life 
Ins. Co.. 191 N.Y.S. 780. 199 App. 
Biv. 503, appeal dismissed 185 N.K 
936, 238 N.Y. 604. 

32 C.J. p 1047 note 14. 

20. Del.—^Kingston v. Home Life 
Ins. Co. of Americcu 101 A. 898, 
11 Del.Ch. 258, affirmed 104 A. 25. 
11 DeLCh.. 428. 

21. Court may award reasonable fee 

to such auditor, and tax such fee as 
costs.—'Rand v. Nash. 51 P.2d 296. 
174 Okl. 625. 

22. Maas.—Commonwealth v. Hide & 
Leather Ins. Co.. 119 Mass. 155. 

Actions by or against receivers gen¬ 
erally see the C.J.S. title Receivers 
95 319-^64. also 53 C.J. p 315 note 
34 et seq. 

Actibns by receiver to enforce: 
Assessments see supra 9 131. 
Unpaid stock subscriptions see su¬ 
pra 9 128. 

23. Seoelver may sue in own name 
luUlex statute authorizing him to do 
so.—Manlove v. Burger. 88 Ind. 211. 

24h Bestozation of status quo 

In suit by receiver against direc¬ 


tors to recover funds of corporation 
applied by directors on price of ihelr 
stock on contract for sale thereof, 
restoration of status quo tendered 
In petition and offered at taking of 
testimony was sufficient.—^Hoyt v. 
Hampe. 214 N.W. 718, 206 Iowa 206. 
rehearing denied 220 N.W. 45. 206 
Iowa 206. 

85. Tex—^Associated Employers* 

Reciprocal v. Brown, Civ.App., 66 

S.W.2d 488. error dismissed. 

Bights of holdoxs of oeztilLoates 
issued by an insurance corporation 
representing one or more shares In 
the proceeds arising annually from 
a certain part of the premiums re¬ 
ceived by the corporation on Its 
policies of insurance, a device used 
to raise money to carry on Its busi¬ 
ness, could not be annulled in a re¬ 
ceivership proceeding In the absence 
of notice to such holders of the 
proceeding and an opportunity to be 
heard.—Sherman v. International 
Life* Ins. Co. of St. Louis. 236 S.W. 
634. 291 Mo. 139, error dismissed and 
certiorari denied International Life 
Ins. Co. V. Sherman, 43 S.Ct. 574. 
262 U.S. 346, 67 L.Ed. 1018. 

26. Cousaut of court appoiutlug re- 
oeivsr 

Where receiver weus appointed for 
Insurance carrier by federal court 
after employee's suit, it was unnec¬ 
essary to procure consent of such 
court to Join receiver as party.—As¬ 
sociated Employers' Reciprocal v. 
Brown, TexClv.App., 56 S.W.2d 483. 
error dismissed. 

XuterveutioxL 

(1) Whether receiver for insurance 
corporation carrying workmen's com¬ 
pensation insurance for employer 
should be permitted to intervene In 
pending suit against employer and 
Insurance corporation to obtain com¬ 
pensation for death was question 
particularly proper for court in 
which receivership proceedings were 
being conducted.—<!arter v. CShrlst, 
La.App.. 148 So. 714. 
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(2) A receiver of insolvent mutual 
fire Insurance association would not 
be ordered to Intervene In case in¬ 
volving claim .by association's for¬ 
mer secretary-treasurer for compen¬ 
sation. where attorney general. In 
whose name the receivership pro¬ 
ceeding was Instituted, was also 
plaintiff in case involving secretary- 
treasurer's claim.—Toy ex rel. Ketch- 
am V. Lapeer Farmers Mut Fire Ins. 
Ass'n, 297 N.W. 232, 297 Mich. 174. 

87. Evidenos admissible under 
pleadings 

In action by receiver to recover 
premiums, fact that complaint failed 
to allege insurer's insolvency did not 
make evidence thereof Incompetent 
in view of affirmative defense that 
appointment of receiver for Insurer 
terminated benefits under policy.— 
Buck V. Ross, 240 N.W. 858, 59 S. 
D. 492. 

88. Suits oflrainst dlreotors or offi¬ 
cers 

Iowa.—^Hoyt v. Hampe, 214 N.W. 718. 
206 Iowa 206, rehearing denied 220 
N.W. 46, 206 Iowa 206. 

Mass.—Trade Mut Liability Ins. Co. 
V. Peters. 196 N.E. 900. 291 Masa 
79. 

Suit against cosurety for share of 
premiums collected 
Md.—^Fidelity & Deposit Co. of Mary¬ 
land V. Poe. 128 A. 457. 147 Md. 
479. 

89. Action against cosurety 

In action by receivers of surety 
company against a cosurety for pre¬ 
miums collected by the latter and 
not turned over to plaintiffs, request¬ 
ed prayer denying a recovery to 
plaintiff because of plaintiff's refusal 
to Join in claimed alteration or 
change In the contract, the perform¬ 
ance of which was guaranteed, prop¬ 
erly refused, in absence of showing 
what such changes or alterations 
were.—^Fidelity & Deposit Co, of 
Maryland v. Poe, supra. 
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appointment of receivers ordinarily apply to the ap¬ 
pointment of receivers for insurance companies. 

In the absence of special statutory regulations, 
the proceedings for appointment of receivers for in¬ 
surance companies are governed by the general 
rules controlling the appointment of receivers.^® 
Under some statutes the proceeding by the attorney 
general for the appointment of a receiver is sum¬ 
mary and special.31 

Venue. The proceeding for the appointment of 
a receiver is to be brought in the county designated 
by statute.®^ 

Persons who may apply. A receiver for an in¬ 
surance company may be appointed at the instance 
of a person who has a legal or equitable right to ap¬ 
ply for such relief,^^ In the absence of statutory 
Hftiitations, a creditor of an insurance company may 
in equity and independently of statute, on a proper 
showing, have a receiver appointed.^^ Where the 
statute desigpnates the persons who may apply for 
the appointment bf a receiver> application should 


be made by such persons.^® Where the superin¬ 
tendent of insurance, or a like official, is given ex¬ 
clusive authority by statute to apply for the appoint¬ 
ment of a receiver, application may not be made by 
other persons,36 although where application is made 
by another person the court may acquire jurisdic¬ 
tion to hear and determine the matter of receiver¬ 
ship where the state officer intervenes in the ac- 
tion.3" 

Notice of application and appearance. A receiv¬ 
er for an insurance company ordinarily should not 
be appointed ex parte.^s However, in some cases 
notice is not essential.39 In cases of emergency a 
receiver may be appointed without notice,^® unless 
the emergency may be met by the issuance of a re¬ 
straining order. 

Where the court has jurisdiction of a petition for 
the appointment of a receiver, the mere fact that 
the insurance company appears and admits the al¬ 
legations does not invalidate the appointment. 


3<X Ind.—^Iloosier Jfat. Life tnd. CJo. 
V* Gary Electric Co., 17 KE.2d 
85. 214 Ind. 597. 

Proceedlngis for appointment: 
Generally see the C.J.S. title Re¬ 
ceivers fi§ 36-69, also 53 C.J. P 
53 note 9S et seq. 

Of corporations see Corporations 
§9 1474-1486. 

31. N.Y.—^Attorney General v. North 
American Life Ins. Co., 77 N.T. 
297, 6 Abb.N.Cas. 293, 300. 

32. Pa.—Commonwealth v. Equitable 
Casualty & Surety Co., 158 A. 791, 
306 Pa. 19. 

W.Va.—Sims v. Homeseekers Fire 
Ins. Co., 183 S.E. 869. 117 W.Va. 84. 

33. Bights aiLd status of plaintiff | 
and not those of others determine 
whether a receiver should be ap¬ 
pointed.—Cherokee Life Ins. Co. v. 
Davis, 82 S.E. 445, 142 Ga. 32. 
Rights of: 

Policyholders see supra § 129. 
Stockholders see supra 9 128. 

34. Ky.—Richardson v. People’s Life 
Ins. Co., 92 S.W. 284, 28 Ky.L. 919. 

35. IlL—^People ex rel. Barber v, 
Hargreaves. 25 N.K2d 416, 303 Ill. 
App. 387. 

Nij.—Smith V. Washington Casualty 
Ins. Co.. 159 A. 610, 110 N.J.Eq. 122 
—Smith V. Monmouth Title & 
Mortgage Guaranty Co., 159 A. 509, 
110 N.J.Eq. 117. 

Attorney general 

State, on relation of attorney gen¬ 
eral, was not precluded from bring¬ 
ing action to inquire into corporate 
abuses of insurance company, for ap¬ 
pointment of receiver and winding up 
affairs of company because commis¬ 
sioner of Insurance had not conduct¬ 


ed hearing, made order of suspen¬ 
sion, and communicated facts relat¬ 
ing thereto to attorney general, as 
required by statute where insurance | 
company obtained federal court or- ‘ 
der preventing commissioner from 
conducting investigation or suspend¬ 
ing company from doing business.— 
State ex rel. Beck v. Bank Sav. Life 
Ins. Co.. 52 P.2d 639, 142 Kan. 899. 
36L Ky.—Grimes v. Central Life Ins. 

Co., 188 S.W. 901. 172 Ky. 18. 
Okl.—Oklahoma Benefit Life Ass’n v. 

Bird, 135 P.2d 994, 192 Okl. 288. 
Oompaay not licensed to do business | 
Statute vesting exclusive right in ^ 
Insurance department is inapplicable I 
to company which had never beeni 
granted a license to do an insurance • 
business.—^l^Ietropolitan Fire Ins. Co. 1 
V. Middendorf, 188 S.W. 790, 171 Ky.; 
771. 

Beoeisity of preliminary adminis¬ 
trative hearing 

Where examination of insurer dis¬ 
closed insolvency of insurer, the 
commissioner of insurance was Jus¬ 
tified in refusing an administrative 
hearing to insurer before filing peti¬ 
tion for appointment of receiver for 
insurer.—Gauss v. American Life 
Ins. Co., 287 N.W. 368, 290 Mich. 33. 
Order unwarranted 
Order enjoining insurance commis¬ 
sioner from further prosecuting ac¬ 
tion In state court for receivership 
of insolvent Insurance company, and 
requiring him to turn over to fed¬ 
eral court receiver funds in custody 
of state for protection of company’s 
creditors, was unwarranted.—Mitch¬ 
ell v. Lay, C.C.A.Cal., 48 F.2d 79, cer¬ 
tiorari denied Lay v. Mitchell, 51 S. 
Ct. 656. 283 U.S. 864, 75 L.Ed. 1469. 
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37. Satervantlon by director of trad* 
and commerce 

Ill.—Little V. Chicago Nat. Life Ins. 
Co., 7 N.E.2d 326, 2S9 Ill.App. 433. 

sa Ind.—Hoosier Nat. Life Ins. Co. 
v. Gary Electric Co., 17 N.E.2d 85. 
214 Ind. 597. 

Appointment held void 
Appointment w’lthout notice to de¬ 
fendant mutual life insurance asso¬ 
ciation, on ground that defendant 
was insolvent and was doing busi¬ 
ness without permit, application al¬ 
leging no reason for not notifying- 
defendant, was void.—Bankers’ Life 
& Loan Ass’n v. Cremona, Tex.CIv. 
App., 66 S.W'.2d 762. 

39. Ill.—See Evans v. Illinois Sure¬ 
ty Co., 201 I11.APP. 578. 

Ind.—Hoosier Nat. Life Ins. Co. v. 
Gary Electric Co., IT N.K2d 85,. 
214 Ind. 597. 

40. U.S.—Lion Bonding & Surety Co.. 
V. Karatz, C.C.A.Minn., 280 F. 532,. 
certiorari granted 43 S.Ct. 90. 260 

U. S. 713, 67 L.Ed. 477, reversed on 
other grounds 43 S.Ct 480, 262 U.S. 
77. 67 L.£d. 871, motion denied 43 
S.Ct. 641, 262 U.S. 640, 67 L.Ed. 
1151, and 43 S.Ct. 701, 262 U.S. 
733, 67 L.Bd. 1206. 

Ind.—Hoosier Nat. Life Ins. Co. v. 
Gary Electric Co., 17 N.E.2d 85. 
214 Ind. 597. 

4L Ind.—^Hoosier Nat. Life Ins. Co. 

V. Gary Electric Co., supra. 

42. Nev.*—International Life Under-- 
writers v. Second Judicial Dist. 
Court in and for Washoe County, 
113 P.2d 616, 61: Nev. 42, rehearing- 
denied 115 P.2d. 982. Nev. 42. 
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Parties, Policyholders are not necessary parties 
to a proceeding for the appointment of a receiver,^^ 
although they may be allowed to intervene nor 
are the members of a mutual company necessary 
parties to the proceeding.^S Where the insurance 
commissioner has actual notice of a proceeding 
against a mutual company for the appointment of a 
receiver, and has assented to the proceeding, it is 
not necessary that he should be made a party to the 
suit.^® A company that is attempting to transfer 
all its assets to certain persons and to appoint them 
officers to control the company may be made a par¬ 
ty to receivership proceedings where those persons 
have been ousted from office by quo warranto.^^ 
In a proceeding for the appointment of a receiver 
by a state officer authorized by statute to make ap¬ 
plication, it is not necessary to join creditors or 
stockholders unless some relief or discovery is 
sought from or against them,-48 and in a suit by 
general creditors and stockholders for the appoint¬ 


ment of a receiver and other relief the intervention 
of a stockholder after entry of final decree is with¬ 
in the discretion of the court>^ 

Pleading and evidence. General rules governing 
pleadings on applications for appointment of re¬ 
ceivers ordinarily are applicable in proceedings for 
the appointment of a receiver for an insurance 
company.50 The proceeding may be begun by peti¬ 
tion or such other appropriate proceeding as may 
be deemed lawful.^i The petition or application 
should set out the grounds on which the appoint¬ 
ment is sought.52 

The general rules of evidence ordinarily apply.53 

Hearing, determination, and review. In the ab¬ 
sence of special statutory regulations, the hearing 
and determination of an application for the appoint¬ 
ment of a receiver for an insurance company are 
controlled by general rules governing applications 
for the appointment of receivers generally.54 


43. Pa.—^Elchman v. Heraker, 38 A. 
229. 170 Pa. 402. 

PoUcT' iLoldera of izuiiixaaoe oom- 
pasiy whlok had tranafexxed Its aa- 
seita to another Insurance company, 
which had acquiesced in such trans¬ 
fer and accepted the liability of that 
company and paid premiums to it, 
are not necessary parties to a suit 
In equity for the appointment of a 
receiver for the company to which 
such assets had been transferred.— 
Masters v. Hartmann. 46 App.D.C. 
263. 

44, N.T.—^Attorney General v. North 
American L. Ins. Co.. 77 N.T. 297. 
6 Abb.N.Cas. 293. 300. 

Pratemal bsaeflt society which has 

transferred to an Insurance company 
all its assets and liabilities will 
not be permitted to intervene, on 
behalf of its policy holders, as de¬ 
fendant in an action in which a re¬ 
ceiver has been appointed for the 
Insurance company.—Modern Work¬ 
men of the World v. Wheatley. 47 
APP.D.C. 854. 

4B. Ill,—Western Mfrs.* Mut. Ins. 
Co. v. Hutchinson Cooperate Co.. 
92 IlLApp. 1. 

32 aj. p 1048 note 24. 

40, Pa.—^International Sav.. etc,, Co. 
V. Kleber, 29 Pa.Super. 200. 

47. Mo.—^Youree v. Home Town 
MuL Ins. Co.. 79 S.W. 176. 180 Mo. 
163. 

48. Ill.—Little V. Chicago Nat Life 
Ins. Co.. 7 N.E.2d 326. 289 IlLApp. 
433. 

49. U.S;—Stallings v. Coim, C.C.A. 
Ala., 74 P.2d 189. 

50. Oonstmotlosi 

(ij Where bill contained general 
allegation of Insolvency of life in¬ 


surance company and a prayer for 
dissolution as alternative to other 
relief, the terms “Insolvency" and 
“dissolution" were ambiguous and 
would be construed with relation to 
bill as a whole, in determining 
whether court had jurisdiction.—^Na¬ 
tional Ben. Life Ins. Co. v. Shaw- 
Walker Co., Ill p.2d 497. 71 App.D. 
C. 276, certiorari denied Shaw-Walker 
Co. V. National Ben. Life Ins. Co., 
61 S.Ct. 35. 311 U.S. 673. 85 L.Bd. 
432. 

(2) A bill filed in the hope that 
life insurance company might be re¬ 
habilitated, and praying for appoint¬ 
ment of a receiver pending determi¬ 
nation of the case emd for dissolu¬ 
tion or other disposition as equities 
of the case should demand, would be 
construed as intended to invoke the 
court's general equity jurisdiction 
and not Its statutory power of dis¬ 
solution.—^National Ben. Life Ins. 
Co. V. Shaw-Walker Co., supra. 

(3) A bill alleging Impairment of 
life insurance company's capital and 
other facts, and praying for ap¬ 
pointment of a receiver pending fur¬ 
ther order of the court or final dis¬ 
position of case by dissolution of 
company or other proper action, 
would not be construed as seeking 
a receivership as sole object there¬ 
of and hence be deemed insufficient 
to Invoke exercise of jurisdiction, 
but would be construed as praying 
for a liquidation of assets and dis¬ 
tribution as final relief notwithstand¬ 
ing prayer therefor was stated as al¬ 
ternative to other relief which court 
might find more appropriate.—^Na¬ 
tional Ben. Life Ins. Co. v, Shaw- 
Walker Co., supra. 

Object of salt 

The allegations, rather than the 
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prayer of the bill, determine wheth- 
er the sole object of the suit Is re¬ 
ceivership. 

U.S.—Davidson v. Bankers Bond & 
Mortgage Guaranty Co. of Ameri¬ 
ca. D.aPa.. 38 P.Supp. 826. 

1^*0.—^National Ben. Life Ins. Co. v. 
Shaw-Walker Co.. Ill P.2d 497, 71 
App.D.C. 276, certiorari denied 
Shaw-Walker Co. v. National Ben. 
Life Ins. Co.. 61 S.Ct 86, 311 U.S. 
673. 85 L.Ed. 432. 

61. Pa.—Commonwealth v. Bqultable 
Casualty & Surety Co., 158 A 791, 
306 Pa. 19. 

To supeiseds receiver 
Petition to have insurance commis¬ 
sioner supersede receiver previously 
appointed need not be preceded by 
independent proceeding naming com¬ 
missioner as receiver, but both the 
appointment as receiver and the or¬ 
der superseding the receiver previ¬ 
ously appointed may be obtained in 
one petition.—Commonwealth v. 

Equitable Casualty A Surety Co., su¬ 
pra. 

B2, All juzisdiotloxLal facts should 
be averred unless previously adju¬ 
dicated.—Commonwealth v. Equitable 
Casualty & Surety Co., supiA 
AUegatioiLs held sufficient 
Nev.—^International Life Underwrit¬ 
ers V. Second Judicial Dlst. Court 
in and for Washoe County. 113 P.2d 
616,* 61 Nev. 42. rehearing denied 
115 P.2d 932, 61 Nev. 42. 

53. Evidenoe held sttfflc&ent to sus¬ 
tain finding that company was insol¬ 
vent warranting appointment of re¬ 
ceiver.—Gauss V. American Life Ins. 
Co.. 287 N.W. 368. 290 Mich. 33. 

54. Coturt’s own knowledge 

On petition by stockholder to In¬ 
tervene in suit against insurance 
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Where the statute gives the attorney general the 
exclusive right to petition for the appointment of 
a receiver, and on such a petition a receiver is ap¬ 
pointed, the court may vacate an order previously 
entered appointing a receiver on petition of a stock- 
holder.55 

The discretion of the trial court in appointing, or 
refusing to appoint, a receiver will not be disturbed 
unless there has been an abuse of discretion.56 

(3) Effect of Appointment of Receiver Gen¬ 
erally 

The appointment of a receiver for an Insurance com¬ 
pany does not dissolve the company or terminate its lia¬ 
bilities although the duties of the directors are suspended. 

General rules governing the effect of the appoint¬ 
ment of a receiver ordinarily apply to a receiver 
of an insurance company,57 The appointment of a 
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receiver does not dissolve the company^S or termi¬ 
nate its liabilities.®^ The duties of the directors 
are suspended during the receivership.®® 

Effect on agency contracts. Agency contracts 
ordinarily are terminated by the appointment of a 
receiver for the company,®! and the agents are not 
entitled to commissions on renewal premiums.®^ 

Effect on liens on property. Where a receiver is 
appointed and all persons are restrained from in¬ 
terfering with the receiver’s possession, a creditor 
holding a lien on property of the company in pos¬ 
session of the receiver may not enforce the lien by 
sale except by permission of the court.®® 

Collateral attack on appointment. Where the 
court has jurisdiction, the judgment or decree ap¬ 
pointing the receiver may not be attacked collater¬ 
ally.®^ 


corporation in nature of general 
creditors* and stockholders’ bill for 
appointment of receiver and other 
relief after entry of decree, court 
could base findings respecting peti¬ 
tioner having been personally present 
in court and represented by counsel 
In various hearings before rendition 
of decree on court’s own knowledge 
rather than evidence introduced in 
hearing before court, particularly! 
where presumption might have been 
indulged that petitioner knew of 
pendency of suit and was not excus¬ 
able for delay in seeking leave to in¬ 
tervene.—Stallings v. Conn, C.C.A. 
Ala., 74 F.2d 189. 

Order waiving coxnplainant's hoxLd 
required by statute must recite that 
court was of the opinion that bond 
should be waived and should state 
facts from which It may be deduced 
that good cause was shown to ex¬ 
cuse giving of bond.—Little v. Chica¬ 
go Nat. Life Ins. Co., 273 lli.App. 
148. 

Scope of decree 

Where a creditors* bill is taken pro 
confesso against an insolvent in¬ 
surance company, a decree appoint¬ 
ing a receiver and directing him to 
collect the assets and apply them 
to complainants’ Judgrment is too 
broad; the decree should direct re¬ 
ceiver to collect the debts owing to 
the company, and the proceeds 
brought into court so that the court 
might distribute them to the credi¬ 
tors entitled thereto.—^Benneson v. 
Bill, 62 Ill. 408. 

55. Ark.—Bullion v. Pope, 96 S.W. 

2d 465, 192 Ark. 959. 

56. Appointmeixt of second receiver 

The appointment of receivers in 

dissolution proceeding on erroneous 
theory that court had exceeded its 
Jurisdiction in appointing receivers 
in prior equitable proceeding was 


an arbitrary exercise of discretion, 
particularly where purposes of re¬ 
ceiverships were identical, assets 
had been liquidated and only dis¬ 
tribution remained to be made.—Na¬ 
tional Ben. Life Ins. Co. v. Shaw- 
Walker Co., Ill P.2d 497, 71 App. > 
D.C. 276, certiorari denied Shaw- 
Walker Co. v. National Ben. Life Ins. 
Co., 61 S.Gt. 35, 311 U.a 673, So L. 
Bd. 432. 

Judgment appointing receiver was 
warranted by findings and evidence 
where amount of insurance In force 
had been reduced nearly one half, se¬ 
curities on deposit with state treas¬ 
urer for reserve and capital stock 
were inadequate, officers of company 
were repeatedly seeking to withdraw 
some of best securities of company 
and exchange them for those of less | 
value, and there was repeated op- i 
position by company and its officers I 
to efforts of commissioner of insur¬ 
ance to get company in sound finan¬ 
cial condition.—State ex rel. Beck v. 
Bank Sav. Life Ins. Co.. 52 P.2d 639, 
142 Kan. 899. 

57. Del.—State v. Surety Corpora¬ 
tion of America, 162 A. 852, 19 
DeLCh, 17. 

Assets and distribution see infra 5 
134. 

Effect of: 

Appointment of receiver for corpo¬ 
ration see Corporations 85 1492- 
1504. 

Insolvency and dissolution see su¬ 
pra 5 127. 

Rights and liabilities of: 
Policyholders on appointment of 
receiver see supra § 129. 
Stockholders on appointment of re¬ 
ceiver see supra 8 128. 

58. Del.—Statp v. Surety Corpora¬ 
tion of America, 162 A. 852, 19 
DeLCh. 17. 

59. Iowa.—Globe Nat. Fire Ins. Co. 
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V. American Bonding & Casualty 
Co., 217 N.W. 268, 205 Iowa 1085, 
56 A.L.R. 463. 

80. Md.—Joyce v. Abrams. 16 A.2d 
296, 178 Md. 535. 

61. Pa.—Law v. Waldron, 79 A. 647, 
230 Pa. 458, Ann.Cas.l912A 467. 

BxoeptiLoiL to mle 
Although, generally, appointment 
of receiver terminates agency, agent 
of foreign company in receivership 
may, under authority of contract and 
in harmony with custom, refund in 
event of cancellation of bond or pol¬ 
icy without termination of agency, 
until protected from personal liabil¬ 
ity.—Denny v. Scoonover, 153 N.B. 
779, 93 Ind.App. 118. 

62. Ill.—People ex rel. Palmer v, Pe¬ 
oria Life Ins. Co., 34 N.E.2d 829, 
376 Ill. 517, 136 A.L.R. 151, af¬ 
firming 25 N.B.2d 525, 303 IILApp. 
430, and certiorari denied Harwich 
V. O'Hem, 62 S.Ct. 300. 314 U.S. 
688, 56 L.Bd. 551—O'Hern v. De 
Long, 19 N.E.2d 214, 298 IILApp. 
375. 

Contract for post-agency renewal 
commlselone 

U.S.—Layton v. Illinois Life Ins. Co., 
C.C.A.I1L. S3 P.2d 277—Layton v. 
Illinois Life Ins. Co.. C.C.A.HL. 
81 F.2d 600, certiorari denied Bach¬ 
man V. Davis, 56 S.Ct. 949, 298 U. 
S. 681. SO L.Bd. 1401. 

63. D.C.—Huffines v. American Se¬ 
curity & Trust Co., 71 F.2d 345. 63 
App-D.C. 224. 

64. Tex.—Roberson v. Board of In¬ 
surance Com’rs of Texas, Civ.App., 
171 S.W.2d 542. 

Question not considered 
In suit by Michigan policyholder 
of Indiana life Insurance corporation, 
permitted to do business in Michi¬ 
gan, to restrain performance by cor¬ 
poration of reinsurance management 
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(4) Rights, Powers, Duties, and Liabilities 

A receiver for an Insurance company Is an officer 
of the court and has such powers as are conferred by 
Statute or order of court. 

A receiver for an insurance company is an offi¬ 
cer of the court.®® He acts under the authority and 
sanction of the court appointing him,®® subject to 
the provisions of the statute under which he is ap- 
pointed.®^ 

The receiver primarily represents the insurance 
company.®® In addition, he is the trustee of and 
represents its policyholders, creditors, and stock¬ 
holders,®® and is the representative of the public 
interest in the enforcement of the insurance laws 
as applicable to the policies of an insolvent compa- 
ny.70 Questions concerning the propriety of the 
receiver’s actions ordinarily should be raised in the 
receivership proceeding and not by collateral at- 
tack.7i Creditors are bound by the orders of the 
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court ’with relation to the receiver’s duties in wind¬ 
ing up the affairs of the company.^® 

Representation in litigation. For purposes of lit¬ 
igation the receiver ordinarily stands in the place 
of the company.73 As a general rule, he may 
bring or defend any action which the company could 
have maintained or defended,74 and, conversely, 
usually he has no right of action where the compa¬ 
ny itself had none.75 Any defense which would 
have been good against the company generally may 
be asserted against the receiver.^® However, as a 
trustee for creditors he may maintain and defend 
actions involving acts in fraud of creditors, even 
though the company would not have been permitted 
to do S0.77 

Title to, and collection of, assets. The assets of 
the company in the hands of the receiver are in 
custodia legis.^® The title to all the company’s as-”^ 
sets vests in the receiver, at least in the case of a 
statutory receiver,79 and it is his duty to collect 


contract entered Into with permanent 
liquidating receiver of insolvent 
Michigan Insurance corporation, 
whether circuit court lacked Juris¬ 
diction to appoint receiver of Mich¬ 
igan life Insurance company could 
not be considered.—'Wojtczak v. 
American United Life Ins. Co., 292 N. 
W. 864, 293 Mich. 449. 

0S. Ill.—^People ex reL Palmer v. 
Central Mut. Ins. Co. of Chicago, 
89 N-.B.2d 400, 813 HhApp. 84, 
Duties of receiver as to distribution 
of assets see infra S 134. 

Power of receiver to: 

Collect unpaid stock subscriptions 
and double liability see supra 9 
128. 

Make and collect assessments see 
supra 9 131. 

Powers, duties, and liabilities of re¬ 
ceiver of corporation see Corpo¬ 
rations 99 1605-1625. 

Right of receiver to statutory depos¬ 
its^ with insurance department see 
infra 9 134. 

66. s:an.—State ex rel. v. Bank Sav. 
Life Ins. Co.. 76 P.2d 297, 147 Kan. 
170. 

N.T.—^Williams v. Babcock, 26 Barb. 
109. 

Order authorising aooeptanoe of 
bid for relasnranoe does not confer 
on the receiver any other powers.— 
People ex rel. Lowe v. Old Colony 
Life Ins. Co.. 270 IlLApp. 403. 

67. Mich.—Toy ex rel. Ketcham v. 
Lapeer Farmers Mut Fire Ins. 
Ass’n, 297 N.W. 232, 297 Mich. 174. 

32 C.J. p 1048 note 42. 

68. U.S.—^Keehn v. Excess Ina Co. 
of America, C.C.AI11., 129 P.2d 
508. 

Ill.—^People ex rel. Palmer v. Central 
Mut Ins. Co. of Chicago, 39 N.E.2d 


400, 313 Ill.App. 84—^People ex rel. 
Barrett v. Bank of Peoria. 16 N. 
B.2d 333. 295 DLApp. 643. 

Ky.—Sowards Ins, Agency v. Ohio 
Valley Fire & Marine Ins. Co., 47 
S.W.2d 1043. 243 Ky. 224. 

Tex—^English Freight Co. v. Knox, 
Clv.App., 180 S.W.2d 638. 

32 C.J. p 1048 note 28. 

Extension of oharier 
The receiver is without author¬ 
ity to apply to the governor or state 
tax board for an extension of the 
charter of the company to prevent 
the dissolution of the company un¬ 
der statute where it falls for two 
consecutive years to pay a franchise 
tflx—State V. Surety Corporation of 
America^ 162 A. 852. 19 Del.Ch. 17. 

69. Ill,—Sangamon Loan & Trust 
Co. V. People’s Sav. Bank & Trust 
Co.. 204 IlLApp. 7. 

Tex.—English Freight Co. v. Knox 
Clv.App.. 180 S.W.2d 633. 

32 C.J. p 1048 note 29. 

“The receiver ... is also a 
trustee in fact of all the assets, 
rights and credits . • . and 
charged with the duty of liquidating 
the same and making distribution to 
all those entitled to share therein 
... in the winding up of the af¬ 
fairs of that dissolved corporation.” 
—.ffltna Casualty & Surety Co. v. In¬ 
ternational Re-Insurance Corpora¬ 
tion, 175 A 114, 119, 117 N.J.Eq. 190. 

Wi. Tex.—English Freight Co. v. 
Knox, Clv.App., 180 S.W.2d 688. 

71. Xf any partioular action ap¬ 
proved by the court is claimed to be 
entirely in excess of its Jurisdiction, 
apart from a broadside attack on 
the Jurisdiction of the court in the 
receivership proceeding, the question 
should be raised either in the pro- 
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ceeding or in a suit appropriately 
designed for that purpose.—^National 
Ben. Life Ins. Co. v. Shaw-TValker 
Co., Ill p.2d 497, 71 App.D.a 276; 
certiorari denied Shaw-Walker Co v. 
National Ben. Life Ins. Co., 61 S.Ct. 
35, 811 U.S. 678, 85 L.Bd. 482. 

72. N.Y.—Ex parte Globe Ins. Co... 
6 Paige 102. 

73. U.S.—Keehn v. Excess Ins. Co. 
of America, C.C.AI11., 129 F.Sd 
503. 

74. Miss.—National Casualty Co. v. 
Hallam, 138 So. 672, 163 Miss. 
164. 

32 C.J. p 1048 note 89. 

75. U.S.—^Keehn v. Excess Ins. Co. 
of America, C.C.A.I11., 129 F.fed 603. 

I —^People ex rel. Barrett v. Bank 

of Peoria, 16 N.E.2d 333, 295 IlL 
App. 543. 

Ky.—Lock V. Stout, 191 S.W. 90, 173 
Ky. 304. 

Mo.—Reynolds v. Gerdelman, 170 S- 
W. 1163, 183 Mo.App. 176. 

32 C.J. p 1048 note 37. 

76. N.Y.—Keehn v. Excess Ins. Co. 
of America, C.C.A.I1L, 129 P.2d 503. 

77. Tex.—^English Freight Co. v. 
Knox, Clv.App., 180 S.W.2d 633. 

78. III.—Little V. Chicago Nat. Life 
Ins. Co., 7 N.E.2d 326, 289 Ill.App. 
433. 

32 C.J. p 1048 note 30. 

79. U.S.—^Hopkins v. Lancaster, D.C. 
Ala., 264 F. 190. 

IlL—People ex rel. Palmer v. Peoria 
Life Ins. Co., 34 N.E.2d 829, 376 Ill. 
517, 186 A.L.R. 151, affirming 25 
N.E.2d 525, 808 Ill.App. 43Q, and 
certiorari denied Harwich v. 
O’Hem, 62 S.Ct. 300, 314 U.S. 688,. 
86 L.Ed. 551. 

82 CJ. p 1048 note 81. 
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them^® and the duty of the court to direct their 
collection.®! 

However, the receiver stands in the place of the 
company as to collection of assets,and he cannot 
recover under circumstances in which the company 
could not have maintained a suit®® or in any great¬ 
er amount.®^ 

Where the statute so provides, the receiver may 
send for persons and papers and examine witnesses 
or obtain an order for such purpose.®® 

Authority to contract; compromise and settle¬ 
ment Under the authority of the court the receiv¬ 
er may enter into contracts.®® Where the court 
approves a contract between the receiver and in¬ 
sured it may not thereafter approve another con¬ 


tract between the receiver and a third person, the 
effect of which would be to change or modify the 
contract first approved.®" 

When authorized by statute or order of court, 
the receiver may compromise doubtful claims either 
in favor of or against the company.®® 

Enforcement of officers' liability. The liability 
of the officers and directors of the company for 
losses caused by their misconduct ordinarily may be 
enforced by the receiver.®® 

Conduct and management of business. The re¬ 
ceiver of the company ordinarily has no power to 
continue or carry on the business unless authorized 
to do so by statute®® or order of the court.®! 

Sale of property. In the absence of statutory au- 


Egnlty receiver, as distlnfirulshed 
from statutory receiver, merely has 
custody of, and not title to, property 
of company, and takes the property 
in the same condition and subject to 
all the duties, obligations, and liabil¬ 
ities that rested on the company.— 
Kelly V. New Tork Title & Mortgage 
Co., 196 A. 693, 123 N.J.Eq. 374. 

80. Ky.—Lock v. Stout. 191 S.W. 90, 
173 Ky. 304. 

32 C.J. p 1048 note 32. 

Vote and mortgage delivered to com¬ 
pany 

Ill.—^Hummel v. Alwart, 270 lll.App. 
497. 

After receivendiip is dosed and the 
receiver discharged a claimant under 
a policy may sue to recover convert¬ 
ed assets of the company of which 
the receiver had no knowledge.— 
Cravens v. Adams, Tes:.Civ.App., 94 
S.W.2d 877« error refused. 

81. U.S.—^Holloway v. Federal Re¬ 
serve Life Ins. Co., D.C.Mo., 21 F. 
Supp. 516. 

88. N.T.—Savage v. Medbury, 19 N. 
T. 82. 

83l XJ.S.—Keehn v. Excess Ins. Co. 

of America, C.C.A.I11., 129 P, 503. 
82 C.J. p 1048 note 37. 

84. N.T.—Savage v. Medbury, 19 N. 
Y. 32. 

85. ^‘Persons’* within statute 
Corporate agent of Insolvent in¬ 
surance corporation, and officers or 
agents of such corporate agent, are 
“persons” who can be compelled to 
produce papers for examination by 
receiver of insolvent corporation.— 
Snegon v. Consolidated Indemnity & 
Insurance Co., 175 A. 785, 117 N.J.Eq. 
325. 

86. Disability benefits 

An insured suing Insurance com¬ 
pany receiver, who had agreed that 
disability benefits should be paid ac¬ 
cording to terms of life policy, for 
difference between benefits provided 
in policy and benefits paid by rein¬ 


surer under reinsurance contract re¬ 
quiring reinsurer to pay only seven¬ 
ty-five per cent of benefits due under 
policy, was not entitled to lump sum 
award, but only to payment of the 
difference each month for the rest of 
his life or as long as he remained 
disabled.—State v. Bank Sav. Life 
Ins. Co., 75 P.2d 297, 147 Kan. 170. 
Delnsiiranoe contract 

(1) An agreement between insured 
and receiver of old insurance compa¬ 
ny to pay disability benefits accord¬ 
ing to terms of life policy was not 
modified hy receiver's reinsurance 
contract with another insurance com¬ 
pany placing liens on old insurance 
company’s policies, where agreement 
was approved by court and was sup¬ 
ported by consideration.—State v. 
Bank Sav. Life Ins. Co., supra. 

(2) An Insured agreeing with old 
insurance company’s receiver that 
disability benefits were to be paid 
according to terms of life policy was 
not bound by receiver’s reinsurance 
contract with another Insurance com¬ 
pany placing lien on old company’s 
policies, notwithstanding insured did 
not notify receiver that he dissented 
from reinsurance contract.—State ex 
rel. V. Bank Sav. Life Ins. Co., supra. 

87. Kan.—State v. Bank Sav. Life 
Ins. Co., supra. 

88. R.I.—In re United Mut. Fire 
Ins. Ci)., 46 A. 273, 22 R.I. lOS. 

32 C.J. p 1048 note 40. 

89. Tex.—^Roberson v. Board of In¬ 
surance Com’rs of Texas, Civ.App., 
171 S.W.2d 542. 

32 C.J. p 1048 note 85. 

Liabilities of officers and directors 
see supra SS 98, 100. 

Assets of another company 

Officers who come into the posses¬ 
sion of assets which had been trans¬ 
ferred to the company by another 
company whose business and assets 
had been acquired have no right to 
retain, without authority, such as¬ 
sets in their possession as self-con- 
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stituted trustees for the policy hold¬ 
ers of the company which had trans¬ 
ferred them, and are responsible 
for such assets to a receiver of the 
company to which they had been 
transferred.—Masters v. Hartmann, 
45 APP.D.C. 253. 

Independent of statute authoxizlng 
recovery on bonds of officers of mu- 
I tual aid association and regardless 
of whether the statutory bond had 
been executed, receiver was author¬ 
ized to maintain suit against de¬ 
fendant and surety on his fidelity 
bond for alleged shortage in the 
mortuary fund of the association ac¬ 
cruing during defendant’s incum¬ 
bency as’ president thereof, and 
hence failure to perform the things 
required under the statute did not 
defeat defendant’s liability.—Rob¬ 
erson V. Board of Insurance Com’rs 
of Texas, Tex.Civ.App., 171 S.W.2d 
542. 

Where majozity of policy holders 
of mtctnsl company were estopped 
by their knowledge of transaction to 
recover repayments made to direc¬ 
tors of the corporation, money fur¬ 
nished by them as promoters to com¬ 
ply with statute, receiver of corpo¬ 
ration could not recover such pay¬ 
ments in behalf of policy holders 
who did not receive notice of trans¬ 
action.—Welliver v. Coate, 114 N.E. 
775, 65 Ind.App. 195. 

SO, Tor pnzposa of paying death 

W^ere authorized by statute, the 
receiver may continue the business 
of the company for the purpose of 
paying death claims accrued at the 
time of his appointment.—^Taft v. 
Kent Circuit Judge, 88 N.W. 887, 129 
Mich. 312. 

91. power to collect premixims 

Recital in Judgment, that receiv¬ 
er “is hereby empowered to collect 
premiums and bills receivable,” did 
not authorize him to continue insure 
ance businesa—^National Union Fire 
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thority a receiver of an insurance company may not 
sell the assets of the company, unless he is au¬ 
thorized to do so by a valid order of court.®^ The 
making or withholding of an order of sale or con¬ 
firmation and the terms and conditions of the sale 
are matters committed to the sound judicial discre¬ 
tion of the court.®^ 

Compensation, accounting, expenses, and costs. 
Except to the extent that such matters are regulat¬ 
ed by the provisions of the insurance laws, general 


rules control as to the accounting,®5 charges, credits 
and allowances,®® and compensation®7 of a receiver 
for an insurance company. The expense of winding 
up the affairs of the company may be chargeable 
proportionately to the special funds deposited with 
the state officer by the company and the general as¬ 
sets.®® Where an insurance company which has cre¬ 
ated a special trust fund as security for policyhold¬ 
ers becomes insolvent, that fund is not chargeable 
with any part of the costs or commissions incurred 
in administering the general fund.®® 


Ins. Co. V. Bynum, 40 S.W.2d 446, 183 
Ark. 1100. 

92. WzittMi asslffninent witliout atu 
tborlty of court is void and vests 
no Interest In assignee.—^McLean v. 
Morrow, Tex.Civ.App., 137 S.W.2d 
113, error dismissed, judgment cor¬ 
rect. 

Begnlarlty of sale oamiot 1)e pre- 
snmed where it was made without 
authority.—^McLean v. Morrow, su¬ 
pra. 

93. Transfer of privilege to do busi¬ 
ness to new company.—Oontrum v. 
Union Liberty Life Ins. Co., 11 A.2d 
625. 177 Md. 624. 

Validity of assignment 
Assignment of notes and mortgage 
belonging to insurance company, ex¬ 
ecuted by one receiver in name of in¬ 
surance company and both receivers 
to the person and at the price or¬ 
dered by the court, was ‘sufflclently 
executed, notwithstanding the ac¬ 
knowledgment was of the one re¬ 
ceiver who signed It and was of 
his individual rather than his ofUcial 
signature.—^Frelner v. Lane, 28 N, 
E.2d 750, 302 IlLApp. 248. 

94. Order authorUizig receiver to ac- 
oept bid for stock of corporation to 
which Insurance company’s assets 
had been transferred held not an 
abuse of discretion.—Gauss v. Cen¬ 
tral West Casualty Co., 286 N.W. 189, 
289 Mich. 16. 

Bidder obtaixLed before sale 

Order authorizing receiver to ac¬ 
cept bid for purchase of stock of 
corporation to which assets of in¬ 
surance company had been transfer¬ 
red WAS not improper because bidder 
had been first obtained and stock 
was subsequently offered at public 
sale with only eighteen days* notice, 
in absence of showing of impropriety 
in method pursued.—Gauss v. Central 
West Casualty Co., supra. 

95. N.Y.—^People v. Manhattan Fire 
Ins. Co.. 79 N.T.S. 11. 77 App.Dlv. 
517. 

Accounting, allowances, and compen¬ 
sation of receivers: 

Generally see the CJ.3. title Re¬ 
ceivers 4§ 365-390, also 63 C.J. 
p 366 note 57 et seq. 


Of corporations see Corporations §§ 
1506, 1625. 

Separata accounts 

Where creditors of liability Insurer 
In receiver’s hands claim liens or 
preferences as to funds or securities 
formerly held by insurance commis¬ 
sioner, under statute, receiver should 
account separately as to such fund. 
—Tuttle V. State MuL Liability Ins. 
Co.. 127 A. 688. 3 M.J.Misc. 281. 
Intervention by members and credi¬ 
tors 

Trial court did not abuse its dis¬ 
cretion in denying petition of ob¬ 
jecting members and creditors to in¬ 
tervene in receivership proceeding 
against mutual fire Insurance asso¬ 
ciation, brought by attorney general 
on relation of commissioner of in¬ 
surance. for purpose of opposing 
final account of a -former receiver 
and for directions to successor re¬ 
ceiver thereon, where it did not ap¬ 
pear that any useful purpose would 
be served by permitting intervention, 
and it appeared that petition to in¬ 
tervene was but one of many dila¬ 
tory steps being taken to delay pro¬ 
ceedings.—Attorney General ex rel. 
Commissioner of Insurance v. Lapeer 
Farmers Mut Fire Ins. Ass’n, 1 N.W. 
2d 557, 800 Mich. 820. 

96. ChavgliLg with aU assets 

Under Corp.Act S 74. made applica¬ 
ble to insurance company receivers 
by Ins.Act 5 56, and Chancery Rules, 
rule 251. receiver of such company 
should charge himself, not only with 
all moneys and physical assets ac¬ 
tually coming into his possession, 
but with all assets of any other kind 
within his control,—^Tuttle v. State 
Mut. Liability Ins. Co.. 127 A. 688, 3 
N.J.Mlsc. 281. 
scatters to be Induded 

Receiver’s Intermediate account, 
under Corp.Act § 74, should include 
such inventory, and embrace choses 
in action and other intangible assets, 
as well as physical assets, Including 
in case of Insurance company receiv¬ 
er, unpaid premiums and assess¬ 
ments. amounts due from other com¬ 
panies, etc., and face, as well as es¬ 
timated value thereof, should be giv¬ 
en.—^Tuttle V. State Mut. Liability 
Ins. Co., supra. 


Oonnsei fees 

(1) Statutes sometimes regulate 
the fees that may be allowed to the 
receiver’s counsel.—^People v. Man¬ 
hattan Fire Ins. Co., 79 N.T.S. 11. 
77 App.Dlv. 617. 

(2) Attorney’s claims for services 
in defending actions by policyhold¬ 
ers may be allowed and paid out of 
the receivership funds. 

N.J.—^Hoss v. American Employers’ 
Liability Ins. Co., 38 A. 22. 56 N.J. 
Bq. 41. 

N.Y.—^People v. Manhattan Fire Ins. 
Co., supra. 

(S) The receivership is not charge¬ 
able with attorney’s fees in a sepa¬ 
rate proceeding by a state officer to 
wind up the company. 

Mo.—^Relfe v. Life Assoc, of America, 

9 Mo.App. 586. 

N.Y.—^Attorney General v. Continent 
tal Life Ins. Co.. 88 N.Y. 671. 

(4) Intervening policyholders who 
assert claims for losses are not en¬ 
titled to the statutory attorney’s 
fees as of right—^Federal Union 
Surety Co. v. Flemlster, 180 S.W. 674, 
95 Ark. 889. 

(5) Counsel fees held excesslva 
—^Levassor v. Metropolitan Fire Ins. 
Co.’s Receiver, 220 S.W. 762. 188 Ky. 
23. 

97. Ky.—^Levassor v. Metropolitan 
Fire Ins. Co.’s Receiver, supra. 

32 C.J. p 1048 note 55. 

Oompensatioa held exoesslye 
Ky.—^Levassor v. Metropolitan Fire 
Ina Co.’s Receiver, supra. 

Special ftULds 

A receiver appointed in a proceed¬ 
ing by a state ofllcer to wind up the 
company is entitled to compensation 
out of the special funds deposited 
with the state by the company.—^Peo¬ 
ple V. McCall. 94 N.Y. 687—Attorney 
General v. North American Life Ins. 
Co., 89 N.Y. 94. 

98. Conn.—^McDonald v. ^tna In¬ 
demnity Co., 105 A. 331, 93 Conn. 
140. 

N.T.—Attorney General v. North 
American L. Ins. Co., 89 N.Y. 94. 

99. Md.—American Casualty Ina 
Co.’s Case, 84 A. 778, 82 Md. 636. 88. 
L.R.A. 97.. 
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d. Beceivers and Idixaidators of Foreign Gozn- 
panies 

(1) In general 

(2) Foreign and ancillary receivers and 

liquidators 

(1) In General 

In a proper case a receiver may be appointed to take 
possession, and administer the local assets, of a foreign 
Insurance company, although under some statutes the ! 
local assets are liquidated by a statutory liquidator, such j 
as the superintendent of insurance. 

Under the rules governing the appointment of re- j 
ceivers of foreign corporations, a receiver may, in | 
a proper case, be appointed to take possession, and 
administer the local assets, of a foreign insurance 
corporation for the benefit of the creditors and pol¬ 
icyholders in the state.i A receiver may be appoint¬ 


ed for a foreign insurance company pursuant to 
statutory authority ,‘2 and the appointment is to be 
made by such court as is designated by the statute.® 
However, a receiver will not be appointed for a 
foreign company where it has no assets to become 
due against its policyholders therein,^ or no assets 
other than assessments to become due against its 
policyholders within the state.® 

Official or statutory liquidators. In some jurisdic¬ 
tions by statute the local branches of foreign insur¬ 
ance companies are liquidated by the superintendent 
of insurance, or a like ofHcial, acting under the 
order of the court.® Under the statute the rights 
and duties of the superintendent with reference to 
such insurer and its assets are those exercised by 
and imposed on ancillary receivers of foreign cor¬ 
porations.* In the case of an insurance company 


1. S.C.—Petition of State ex rel. 
Hutchinson, 189 S.E. 475, 182 S. 
C. 869. 

“We do not entertain any doubt 
of the power of the courts of this 
state, either by attachment or, in 
proper cases, the appointment of a 
receiver, to seize and retain any 
property of a foreign corporation in 
this state and apply it to the pay¬ 
ment of debts due our citizens. The 
exercise of this power does not in¬ 
volve winding up the affairs of the 
corporation. It is only for the pur¬ 
pose of securing the fruits of the re¬ 
covery.”—Blackwell v. Mutual Re¬ 
serve Fund Life Assoc., 53 S.K 833, 
835, 141 N.C. 117, 115 Am.S.R. 677, 
6 L.R.A.,N.S.. 771. 

Petltionexs held not entitled to the 
appointment of a receiver.—Carter 
V. Moyd, 4 S.E.2d 887, 188 Ga. 753. 
Ancillary receivers see infra sub¬ 
division d (2) of this section. 
Receivers of foreign corporations 
generally' see Corporations 9 1888 
a. 

2. U.S.—Clinton v. Coppedge, D.C. 
Okl., 2 F.Supp. 935. 

Ark.—Walker v. McMillen, 61 S.W. 

2d 455, 187 Ark. 586. 

Tex.—Fire Protection Co. of Ameri¬ 
ca v. State, Civ.App., 59 S.W.2d 
888 . 

Appointment h^ proper 
W^ere Insolvent foreign company 
had allowed state license to expire 
and was disposing of its property, 
appointment of receiver was proper 
on allegation that state policyholders 
and creditors would be irreparably 
damaged unless property was applied 
to payment of reinsuranoe premiums 
and debts, in the absence of proof 
that statutory bond furnished ample 
protection.—^Pire Protection Co. of 
America v. State, supra, 

3. Ark.—Walker v. McMillen, 61 S. 
W.2d 455, 187 Ark. 586. 


»Any” Insuzanoe company 
Statute giving circuit court in 
suit by attorney general acting under 
direction of commissioner of insur¬ 
ance exclusive jurisdiction to ap¬ 
point receiver for winding up af¬ 
fairs of “any insurance company of 
this state” comprehends all insur¬ 
ance companies authorized to do 
business within' state, including a 
foreign casualty and surety compa¬ 
ny.—Walker V. McMillen, supra. 

Chancery court is without Juxisdio* 
tiou where exclusive jurisdiction 
is conferred by the insurance stat¬ 
utes on the circuit court,—Walker 
V. McMillen, supra. 

Statutory procedure not exclusive 
Statute providing that certain per¬ 
sons may bring action in circuit 
court of named county to enforce, 
administer, or terminate trust creat¬ 
ed by securities deposited with in¬ 
surance commissioner by foreign in¬ 
surer merely provided cumulative 
remedy, where statute did not pro¬ 
vide that such procedure should be 
exclusive, and hence policyholder of 
insolvent foreign insurer properly 
brought proceedings in county other 
than named county for appointment 
of receiver to administer deposited 
securities.—^Petition of State ex rel. 
Hutchinson, 189 S.E. 475, 182 S.C. 
369. 

4. S.C.—^Boynton v. Consolidated In¬ 
demnity & Insurance Co., 185 S.B. 
731, 180 S.C. 279. 

6. N.C.—^Blackwell v. Mutual Re¬ 
serve Fund Life Assoc., 53 S-EL 
833, 141 N.C. 117, 115 Am.S.R. 677. 
5 L.R.A.,N.S., 771. 

6. N.T.—In re People, by Beha, 229 
N.Y.S. 285, 223 App.Div. 870— 
In re People, by Beha, 228 N.Y.S. 
106, 228 App.Div. 878, followed in 
228 N.Y.S. Ill, 223 App.Div. 384— 
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Andre v. Beha, 208 N.Y.S. 65, 211 
App.Div. 380. affirmed 148 N.E. 724, 
240 N.Y. 605, motion for reargu¬ 
ment denied 150 N.E. 563, 241 N.Y. 
579. 

Appointment of receiver 

(1) Under statutes authorizing the 
superintendent to take possession of 
the assets of a foreign insurer the 
appointment of a common receiver 
is improper.—In re People, by Beha, 
228 N.Y.S. 106, 223 App.Dlv. 378. 

(2) Statute providing for appoint¬ 
ment of receiver to liquidate local 
assets of foreign corporation does 
not authorize appointment of receiv¬ 
er for foreign insurance company 
which is being liquidated by superin¬ 
tendent of insurance pursuant to 
provisions of insurance law.—Mejulis 
V. First Russian Ins. Co., 292 N.Y.S. 
758, 161 Misc. 715, affirmed 293 N.Y.S. 
621. 249 App.Div. 811. 

Effect on. actions against company 
Where, after the superintendent 
had been directed to take posses¬ 
sion of the assets of a foreign com¬ 
pany under an order restraining the 
commencement of any litigation, a 
clerk in the superintendent’s office 
admitted service of the summons, 
complaint and warrant of attach¬ 
ment, in an action brought against 
the insurance company, the action, 
having been brought without leave 
of court, was a contempt, and plain¬ 
tiff should not be allowed to profit 
thereby, through granting leave nunc 
pro tunc to bring the action.—In re 
City Equitable Fire Ina Co.. Limited, 
of London. England, 198 N.Y.S. 869, 
120 Misc. 245. 

7, N.Y.—In re People, by Beha, 228 
N.Y.S. 106, 223 App.Div. 878— 

Van Schaick v. Astor, 274 N.Y.S. 
322, 153 Misc. 377, reversed on 
other grounds 277 N.Y.S. 394, 154 
Misc. 543. 
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of a foreign country the primary duty of the su¬ 
perintendent is to secure payment for American 
creditors.® The superintendent may sue to recover 
premiums due on insurance policies issued by the 
foreign insurer without special leave of court first 
obtained.® 

(2) Foreign and Ancillary Receivers and 
Liquidators 

A foreign receiver or liquidator of an insurance com¬ 
pany vested with title to the assets of the company by 
the law of the domicile of the company ordinarily Is 
entitled to assert such title In the courts of other states. 

The general rules governing the extraterritorial 
rights of a foreign receiver ordinarily apply to a 


foreign receiver or statutory liquidator of an in¬ 
surance company, such as the superintendent of in¬ 
surance, or a like official.^® An ordinary receiver 
has no extraterritorial jurisdiction.^! However, 
where the statutory receiver or official liquidator 
of an insurance company is vested with title to the 
assets, contracts, and choses in action of the compa¬ 
ny by the law of the domicile of the company, his 
title to the assets in other states ordinarily, and at 
least to a certain extent, will^e recognized by the 
courts of such other states..}^ ' Since he has such 
title he has the right and duty to collect the assets 
situated in other states^® and he may sue in the 
courts of such other states to collect such assets!^ 


& N.T.—^In re People, by Beha, 229 
N.T.S. 286, 228 App.Dlv. 870. 
SuperlAtendexit need not 
pete in corporation’s lltl^ratlon if he 
has sufficient funds for payment to 
American creditors.—^In re People, by 
Beha, supra. 

9. N.T.—^Van Schalck v. Jarcho 
Bros., 276 N.T.S. 547, 164 Mlsc. 10. 

10. U.S.—Wilson V. Alliance Life 
Ins. Co.. C.C.A.Tex. 108 F.2d 160. 

Foreign receivers: 

Generally see the C.J.S. title Re¬ 
ceivers S§ 391-401. also 53 C.J. P 
390 note 75 et seq. 

Of corporations see Corporations 
9 1888 b. 

11. Mich.—Commissioner of Insur¬ 
ance V. National Life Ins. Co. of 
TJ. S., 273 N.W. 692, 280 Mich. 344. 

ENsanding depends on comity 

The standing in local courts of a 
receiver or liquidator appointed in 
a foreign country depends on comity. 
—State V. Crabbe, 161 N.B. 769, 114 
Ohio St. 617—State v. Crabbe, 161 N- 
B. 755. 114 Ohio St. 604. 

Withdrawal of assets 

Illinois receiver of Insurance com¬ 
pany doing business in Michigan, 
could not, except by permission of 
Michigan court, take company’s prop¬ 
erty from Michigan and, to protect 
claim of Michigan for taxes. Michi¬ 
gan court could impose conditions, 
inclusive of adjudication of priority 
of claim to be paid out of funds 
turned over to Illinois receiver.— 
Commissioner of Insurance v. Na¬ 
tional Life Ins. Co. of U. S., 278 N. 
W; 692, 280 Mich. 344. 

Neb.—^Kinsler v. Casualty Co. of 
^America, 172 N.W. 33. 103 Neb. 382. 
Tex—Carpenter v. Pink, 124 S.W.2d 
981, 133 Tex 82, affirming Pink v. 
State, Civ.App.. 106 S.W.2d 2S6. 
"JUqiildator ... Is more than 
a mare ohaaoLoery reoeivar. He de¬ 
rives his power, not from the court's 
decree, but from the statute under 
which the decree was rendered. That 
statute is a part of the charter of 
the corporation, carried with it into 


every state in which it owns prop¬ 
erty or does business. Under that 
statute, when the Colorado court 
found the corporation insolvent and 
placed it in liquidation, the statutory 
liquidator became the corporation it¬ 
self; that is. he succeeded to all 
its rights and title to its property 
and can protect such rights and as¬ 
sert such title in the courts of all 
the states as a matter of right and 
not merely by comity.”—^McDonald v. 
Pacific States Life Ins. Co., 124 S.W. 
2d 1167. 1159, 344 Mo. 1. 

Priority as between liquidator and 
creditors 

(1) As between a statutory liqui¬ 
dator having title to the assets of 
the company and creditors in other 
states, the liquidator must submit to 
the mandate and policy of the state 
which has physical control of the 
assets.—Clark v, Wllllard, 65 S.Ct. 
366, 294 U.S. 211. 79 L.Bd. 865, 98 A. 
L.R. 347, affirming Mleyr v. Federal 
Surety Co. of Davenport. Iowa, 34 P. 
2d 982, 97 Mont. 603, certiorari grant¬ 
ed Clark V. Wllllard, 66 S.Ct. 118, 293 

U. S. 546, 79 L.B(1 65G^American 
United Life Ins. Co. v. Fischer, C.C. 
A.Iowa, 130 F.2d 643. 

(2) Such a liquidator’s title and 
right to possession of assets deposit¬ 
ed in escrow or to be held in trust to 
secure claimants within the state are 
subject to their rights.—State ex inf. 
McKittrick ex rel. Maloney v. Fidel¬ 
ity Assur. Ass’n./S^, 179 S.W.2d 67. 

(3) In some Jurisdictions the 
courts have refused to permit the 
title of the st atut ory liquidator to 
prevail over execution or attaching 
creditors^at least where the liquida¬ 
tor is not in possession of the local 
assets.—^Mieyr v. Federal Surety Co. 
of Davenport, Iowa, P.2 <1 982, 97 
Mont 603, certiorari granted Clark 

V. Wllllard, 118, 293 U.S. 

646, 79 L.Bd. 650. affirmed 

366. 294 U.a 211, 79 L.Ed. 865, 98 
A.L.R. 847y(ftlieyr v. Federal Surety 
Co. of Davenport, Towa, 23 P.2d 969, 
94 Mont 608, certiorari granted Clark 
V. Wllllard. 54 S.Ct 103, 290 U.S. 
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619, 78 L.Ed. 540, modified on other 
grounds ^ aCt 61 5. 292 U.S. 112. 

(4) In other states the title of the 
statutory liquidator has been given 
priority as against le^lpg creditors/ 
—^Kinsler v. Casualty Co. of America, 
172 N.W. 33. 103 Neb. 382. 

(6) Where the statutory liquida¬ 
tor is not vested with title to the 
assets by the law of the company’s 
domicile, creditors may levy attach¬ 
ments against local assets of the 
company; they are not precluded 
from levying on the local assets 
merely because claims have been 
filed in the foreign liquidation pro¬ 
ceedings.—^Philadelphia Nat. Bank v. 
New Jersey ISldellty & Plate Glass 
Ina Co., 181 A. 1. 7 W.W.Harr.. DeL, 
174. 

(6) Where insolvent Colorado in¬ 
surance company was placed in 
hands of Colorado commissioner of 
insurance as liquidator under statute 
vesting liquidate^ with all property 
of the companyy/and claims of credi¬ 
tors who were nonresidents of Colo¬ 
rado as well as those who were res¬ 
idents of Colorado were al^wed in 
the liquidation proceedings, fa credi¬ 
tor residing in Indiana, in an attempt 
to obtain a preference, could not 
proceed with attachment suit ^n Mls- 
sourl against notes secured by trust 
deeds on Missouri land, owned by 
company when it was ord£red_to_llq^ 
uidate.—Penslnger v. Pacific Stlites 
Life Ins. Co., D.C.Mo.. 26 F.Sup^^. 
295. 

(7) Attachment of property of for¬ 
eign corporation generally see Cor¬ 
porations § 1930 c. 

13. U.S.—Motlow V. Southern Hold¬ 
ing & Securities Corporation, C.C. 

A. MO., 96 F.2d 721, 119 A.L.R. 1331. 
certiorari denied 69 S.Ct 68, 805 
U.S. 609, 83 L.Bd. 388. 

14. Ga.—Mell v. McNulty, 195 S.E. 
181. 186 Ga. 343. 

La-—^Federal Surety Co. v. Cefaiu, 
App., 166 So. 884. 

Mass.—Cogliano v. Ferguson. 139 N. 

B. 527, 245 Mass. 364. 
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as a matter of right and not merely by comity.is A 
foreign liquidator authorized by the statutes of the 
state of the company's domicile to sue for, collect, 
receive, and take into his possession the assets of 
the company, but without title to the assets, may 
maintain a suit in another state in the name of the 
company. 

A foreign liquidator with authoritj’ under the 
statutes of the domicile of the company to sue for, 
recover, and distribute all the assets of the compa¬ 
ny may be permitted, in a proper case, to intervene 
in an ancillary receivership and a foreign liq¬ 
uidator, vested with title to the company’s assets, 
will be regarded as a party to an ancillary receiv¬ 
ership to the extent that he may appeal from or¬ 


ders entered in the ancillary receivership although 
he had not formally intervened in the proceed¬ 
ings.^^ 

The appointment of a liquidator for a foreign 
insurance company in the state of its domicile after 
the service of process in an action in the courts of 
the forum does not invalidate a judgment obtained 
therein.1^ 

Ancillary receivers. Except to the extent that 
provisions of the insurance laws may control, the 
general rules governing ancillary receivers ordina¬ 
rily apply to ancillary receivers of foreign insur¬ 
ance companies^O with respect to the appointment,®! 
the jurisdiction of the court to make the ap¬ 
pointment,®® and likewise apply with respect to 


N.C.—Pink V. Hanby. 18 S.E.2d 127. 
220 N.C. 667. 

Action by foreign receiver or liqui¬ 
dator of Insurance company to col¬ 
lect assessments see supra S 131 
suit to foreclose trust deed and to 
enforce contract of assumption.— 
Wilson V. Alliance Life Ins. Go., C.C. 
A.Tex., 108 P.2d 150. 

SubstltutioiL of successor 
Commissioner of insurance of Iowa 
succeeding former commissioner who 
had been appointed statutory receiv¬ 
er of Iowa insurance company was 
entitled to be substituted as succes¬ 
sor to prior commissioner as receiver 
in suit to recover assets of insurance 
company.—^Federal Surety Co. v. Ce- 
falu, La.App., 166 So. 884. 
suit by creditor 

BUI by creditor to set aside fraud¬ 
ulent transfer ordinarily will not lie 
where the authority to sue is vested 
in a foreign official liquidator.—Mot- 
low V. Southern Holding & Securities 
Corporation, C.C.A.Ma, 95 F.2d 721, 
119 A.L.R. 13$ I, certiorari denied 59 
S.Ct. 68 , 305 U.S. 609, 83 L.Ed. 38S. 
15. U.S.—^Hopkins V. Lancaster, D.C. 
41 a., 254 F. 190. 

Mo.—State ex inf. McKlttrick ex rel. 
■^lialoney v. Fidelity Assur. Ass'n, 
179 S.W.2d 67—McDonald v. Pacific 
States Life Ins. Co.. 124 S.W.2d 
1157, 344 Mo. 1. 

15. Del.—Kelly v. International Re¬ 
insurance Corporation. 174 A. 267, 
20 DeLCh. 184. 

Suit In. individual official capacity 
is improper, but bill will not be dis¬ 
missed.—^Kelly v. International Re¬ 
insurance Corporation, supra. 

Suit to reacind contract procured by 
alleged false representations 
Del.—^Kelly v. International Re-In- 
surance Corporation, supra. 

17. Ga.—^Withers v. Hatcher, 195 S. 

R 183, 185 Ga. 380. 
liacbes barring intervention 

The superior court did not abuse 


its discretion in disallowing Xew 
Jersey insurance commissioner’s pe¬ 
tition to inter\'ene in receivership 
proceedings involving assets of New 
Jersey insurer in Georgia, where 
commissioner sought to attack decree 
fixing priorities and manner of dis¬ 
tribution more than a year after de¬ 
cree was entered and more than two 
years after expiration of time fixed 
by order barring claims not pre¬ 
viously filed, and where commission¬ 
er had sufilcient prior knowledge to 
require him to take earlier steps to 
protect his interests.—Withers v, 
Hatcher, supra. 

1 & Tex.—Carpenter v. Pink. 124 S. 
W.2d 981, 133 Tex. 82. affirming 
Pink V. State, Civ.App.. 105 S.W.2d 
265. 

19. Ohio.—McGhee v. Casualty Co. 
of America, 15 Ohio App. 457. 

sa Ind.—^Denny v. Scoonover, 153 
N.B. 779. 93 Ind.App. 118. 

N.T.—^In re National Surety Co., 36 
N.E.2d 119, 286 X.T. 216, revers¬ 
ing In re Liquidation of Xational 
Surety Co.. 24 N.Y.S.2d 982, 260 
App.Div. 921, appeal denied In re 
Xational Surety Co., 25 X.T.S.2d 
1022, 261 App.Div, 804. 

Ancillary receivers: 

Generally see the C.J.S. title Re¬ 
ceivers S5 402-40S, also 53 aj. 
p 405 note 88 et seq. 

Of corporations see Corporations 
5S 1SS9-1S92. 

21 . ITeoesslty for p e nden c y of other 
suit 

Appointment of receiver for for¬ 
eign insolvent surety company, au¬ 
thorized to do business within state, 
on ex parte petition of superintend¬ 
ent of insurance to conserve assets 
deposited with state treasurer, was 
void where no other suit wcus pend¬ 
ing.—^Ex parte Goodwyn, 149 So. 216, 
227 Ala. 173. 

Where it appears that he will not 
be able to exercise power of a receiv¬ 
er no appointment will be made.— 
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Stockley v. Thomas, 43 A. 766, 89 
Md. 663. 

▼acation of order appointing ancil- 
laxy receiver 

U.S.-—Mitchell v. Maurer. C.C.A.Cal.. 
69 F.2d 233. certiorari granted 55 
S.CL 71. 293 U.S. 544, 79 L.Ed. 648, 
reversed on other grounds 55 S. 
CL 162, 293 U.S. 237. 79 L.Bd. 338. 
OkL—^Harrison v. Missouri State Life 
Ins. Co.. 59 P.2d 774, 177 Okl. 377. 
22. Ill.—People V. Continental Ben. 
Assoc., 124 X.E. 352, 289 Ill. 40. 
affirming 212 IlLApp. 422. 

Mich.—Commissioner of Insurance v. 
National Life Ins. Co. of U. S., 
273 N.W. 692, 280 Mich. 344. 

Wash.—Columbia Bldg. Co. v. Na¬ 
tional Surety Co., 76 P.2d 1027, 194 
Wash. 51. 

Jurisdiction of equity 

(1) Independent of statute a court 
of equity has jurisdiction to appoint 
a receiver to take charge of the 
property of a foreign company sit¬ 
uated within the state in order to 
pay debts of creditors within the 
state, and then to transmit any bal¬ 
ance to the receiver appointed in the 
corporation's domicile.—Stockley v. 
Thomas. 43 A. 766, 89 Md. 663. 

( 2 ) Where the insurance statutes 
confer sole Jurisdiction on another 
court, such as the circuit court, the 
court of chancery is without Juris¬ 
diction to appoint an ancillary re¬ 
ceiver.—Franklin v. Mann. 50 S.W.2d 
606, 185 Ark. 993. 

dzonlt court had Jurisdiction un¬ 
der insurance statutes to appoint an¬ 
cillary receiver for foreign life in¬ 
surance company on petition on be¬ 
half of state insurance commission¬ 
er.—^Franklin v. Mann, supra. 

Court’s appointment of receiver did 
not nsnxp powers of insurance com¬ 
mission relating to reinsurance of 
outstanding risks.—State v. Mapel, 
Tex.Civ.App., 61 S.W.2d 149. 
Bsappointmsnt aftsr discharge 
Where ancillary receiver for for- 
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the conditions precedent,23 the persons who may 
apply for the appointment,24 the persons who 
may be appointed,25 the procedure employed in ob¬ 


taining the appointment,23 the rights and powers of 
such receivers,27 their capacity to sue and be sued,23 
and their compensation and allowances.23 


eign Insurance company appointed 
by Wayne County circuit court pur¬ 
suant to order of discharge had 
transmitted to domiciliary receivers 
all assets of ancillary receivership 
Including allowed claim against In¬ 
solvent bank, domiciliary receiver¬ 
ship had been closed, and there was 
no suit pending In Wayne County for 
or against insurance company, chan¬ 
cery court of Wa 3 me County had no 
Jurisdiction to reappoint ancillary 
receiver on his petition for instruc¬ 
tions concerning check payable to 
him for dividend on claim against in¬ 
solvent bank.—Cooley v. Union In¬ 
demnity Co.. 11 N.W.2d 860, 807 
Mich. 177. 

23. Ekhaustlng remedy against spe¬ 
cial fund 

One holding compensation award 
must exhaust remedy against spe¬ 
cial fund deposited by Insurance 
company with state treasurer for his 
benefit, before applying to equity for 
receivership.—^Mitchell v. Lay, C.C.A. 
Cal., 48 P.2d 79. certiorari denied 
Lay V. Mitchell. 61 S.Ct. 656, 288 U. 
S. 864, 75 L.Bd. 1469. 

24h Creditor 

(1) A creditor of company may 
not make application where under 
the Insurance statutes the exclusive 
right Is vested in the insurance 
commissioner.—^Franklin v. Mann, 60 
S.W.2d 606, 185 Ark. 998. 

(2) Where Iowa court entered 
dissolution decree and appointed liq¬ 
uidating receiver for Iowa surety 
company, but receiver had not ob¬ 
tained possession of company's Mon¬ 
tana property, Montana general cred¬ 
itor under Insurance policy was not 
entitled to appointment of ancillary 
receiver In Montana, creditor having 
adequate remedy by attachment.— 
Mieyr v. Federal Surety Co, of Dav¬ 
enport, Iowa, 28 P.2d 969, 94 Mont. 
608, certiorari granted Clark v. Wll- 
liard, 54 S.Ct. 108, 290 U.S. 619, 78 
L.Ed. 540, modified on other grounds 
64 S.Ct. 615, 292 U.S. 112. 

(8) Statute giving only Insurance 
commission right to Interfere with 
business of domestic Insurance com¬ 
panies did not deprive court of Juris¬ 
diction ,to appoint receiver for insol¬ 
vent foreign fire Insurance company 
upon creditor's petition.—State v. 
Mapel, Tex.Clv.App., 61 S.W.2d 149. 

ITonrasldent creditor of insurance 
company was entitled to appointment 
of receivers therefor, although It was 
not shown that assets of company in 
state did not exceed amount owing 
creditors therein.—Great Nat Ins. 
Co. of Washington, D. C., v. Em¬ 
pire Fire Ins. Ca, 170 A 166, 166 
Md. 510. 


One having merely unliquidated 
claim against insurance company 
for compensation pending before 
state tribunal could not Invoke Ju¬ 
risdiction of federal court in suit for 
receivership.—Mitchell v. Lay, C.C. 
ACaL, 48 F.2d 79, certiorari denied 
Lay V. Mitchell. 61 S.Ct. 666, 283 
U.S. 864, 76 L.Ed. 1469. 

25. Znsnxaaoe commissioner under 
provisions of Insurance laws may be 
appointed receiver of any foreign 
insurance company doing business In 
state, but court's action In appoint¬ 
ing receiver other than insurance 
commissioner was authorized as long 
as state authorities remained silent; 
action by attorney general for ap¬ 
pointment of insurance commission¬ 
er as receiver superseded court or¬ 
der appointing another person re¬ 
ceiver.—Commonwealth v. Equitable 
Casualty & Surety Co., 158 A 791, 
306 Pa. 19. 

26. Process or notice 

In proceeding to have insurance 
commissioner appointed receiver of 
foreign insurance company under 
provisions of insurance laws service 
on receiver previously appointed by 
court was sufficient without service 
being made on the officers of the 
company.—Commonwealth v. Equita¬ 
ble Casualty & Surety Co., supra. 
Parties 

Circuit court had Jurisdiction of 
suit to appoint receivers for Insur¬ 
ance company, even though insur¬ 
ance commissioner was not party to 
original bill, where he was made de¬ 
fendant by amendment thereto and 
so remained until after date of order 
appealed from.—Great Nat. Ins. Co. 
of Washington, D.C., v. Empire Fire 
Ins. Co., 170 A 165, 165 Md. 510. 
Pleadings 

(1) Creditor's allegation that In¬ 
solvent foreign fire Insurance com¬ 
pany was In hands of New York su¬ 
perintendent of insurance, that it 
suspended all payments, that thou¬ 
sands of policies were outstanding 
in Texas, and their claim exceeded 
bonds executed, gave court right to 
appoint receiver.—State v. Mapel, 
Tex.Civ.App., 61 S.W.2d 149. 

(2) Petition to have insurance 
commissioner appointed receiver of 
foreign Insurance company supersed¬ 
ing one previously appointed was 
sufficient.—Commonwealth v. Equita¬ 
ble Casualty & Surety Co., 168 A 791, 
306 Pa. 19. 

(3) Petition- to subject bonds, de¬ 
posited by allegedly insolvent non¬ 
resident fire Insurance company, to 
petitioner's claim for unearned pre¬ 
miums, asking appointment of re¬ 
ceiver and Injunction against suit by 
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claimants to bonds except by inter¬ 
vention in petitioner's suit stated no 
cause of action for equitable relief, 
where not alleging value of bonds 
exceeded losses “insured against*' 
since statute makes bonds available 
to recover losses “insured against"— 
Globe & Rutgers Fire Ins. Co. v. 
Salvation Army of Georgia, 172 S.E. 
88 , 177 Ga. 890. 

Answer oaanot onre Jnxlsdlotlonal de¬ 
fects 

U.S.—Mitchell V. Lay, C.C.ACal., 48 
F.2d 79, certiorari denied Lay v. 
Mitchell, 51 S.Ct 656, 288 U.S. 864, 
76 L.Ed. 1469. 

Taking testimony 
Court was not required to order 
taking of testimony on question 
whether one mentioned as successor 
to insurance company's receivers 
should be appointed receiver if such 
receivers resigned.—Great Nat Ins. 
Co. of Washlngrton, D.C., v. Empire 
Fire Ins. Co., 170 A 166, 166 Md. 
610. 

27. Taking possession of business 

Under the provisions of the Insur¬ 
ance laws when the Insurance com¬ 
missioner Is appointed receiver for 
foreign Insurance company, he may 
proceed forthwith to take over busi¬ 
ness of such company and to super¬ 
sede previous receiver.—Common¬ 
wealth V. Equitable Casualty & Sure¬ 
ty Co., 158 A 791, 306 Pa. 19. 

28. Ancillary receiver appointed by 
federal court 

Under orders of federal courts ap¬ 
pointing same Individual receiver 
and ancillary receiver of insurance 
company generally authorizing him 
to sue In such capacities, and spe¬ 
cifically authorizing him to sue for 
accounting and recovery of compa¬ 
ny’s assets wrongfully transferred 
to bank, such Individual could main¬ 
tain suit against bank in state court 
—Julian V. American Nat Bank, 106 
S.W.2d 871, 21 TenruApp. 187. 
Bight to oontliLTie suit against re¬ 
ceiver 

One suing foreign surety compa¬ 
ny had right to continue suit against 
state Insurance commissioner as re¬ 
ceiver of such company's local as¬ 
sets after Its dissolution by decree 
of court of state wherein it was in¬ 
corporated.—Columbia Bldg. Co. v. 
National Surety Co., 76 P.2d 1027. 
194 Wash. 51. 

29. Fund from which payable 
The fees allowed a receiver and his 

attorneys In a suit against a foreign 
mutual Insurance company and its 
surety for the appointment of a re¬ 
ceiver of the assets of the company 
In the state must be taxed and paid 
out of the fund collected and distrlb- 
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§ 134. -Assets and Distribution Thereof 

a. In general 

b. Assets and funds of foreign compa¬ 

nies 

a. In General 

(1) General considerations 

(2) Statutory deposits and special funds 

(3) Claims 

(1) General Considerations 

The assets of an Insurance company In receivership 
or liquidation Include all its property, real and personal. 
The receiver stands In place of the company as to col¬ 
lection of assessments and payment of claims. 

The assets of an insurance company in receiver¬ 
ship or liquidation include all its property, real and 
personal the assets of a company in the process 
of liquidation are trust funds for the payment of 
debts.® 1 Its capital stock is not the primar>' fund 
for the payment of losses, and is to be resorted to 
only when the premiums received and the other in¬ 


come of the company are found to be insufficient.®^ 
Previously accrued profits which have been credited 
to the policies do not belong to policyholders, but 
are funds for payment of losses.®® If a surplus is 
realized, it will be distributed as assets to those from 
whom the assessment was collected.®^ 

The receiver stands in the place of the company 
as to the collection of assessments and payment of 
claims;®® the funds coming into his hands are to be 
distributed pro rata to those having claims against 
the company.®® The insurance commissioner as liq¬ 
uidator need not postpone the distribution or with¬ 
hold part of the funds until contingent claims ac¬ 
crue;®** and, where the assets of the company are 
more than enough to pay the losses, the receiver is 
not entitled to retain any part of the surplus for 
the purpose of meeting future losses.®® 

Some insurance laws evidence a legislative intent 
to provide an exclusive code with reference to the 
course to be followed in distributing the assets of 
a dissolved insurance company among claimants and 


uted by the receiver, and the court 
may not require the surety to pay 
the fees.—Federal Union Surety Co. 
V. Plemlster, 180 S.W. 674. 95 Ark. 
389. 

AUowaaoe held excessive 

Ark.—Palmer v. McDonald, 180 S.W. 

2d 728, 198 Ark. 663. 

30. N.Y.—Attorney General v. At¬ 
lantic Mut. Life Ins. Co.. S N.B. 

193, 100 N.Y. 279. 

suability for assessment | 

The contingent liabilities of poli¬ 
cyholders in insolvent mutual in¬ 
surance company for assessments as 
provided in policies were assets 
which passed to receiver appointed 
in liquidation proceedings.—People 
ex rel. Palmer v. Central Mut. Ins. 
Co. of Chicago, 89 N.E.2d 400, 313 
Ill.App. 84. 

SSoneyv paid on unfulfilled conditions 

Within a statute providing that the 
superintendent of Insurance ''shall be 
vested by operation of law with title 
to all of the property, contracts and 
rights of action of such corporation 
as of the date of the order" directing 
him to liquidate, an insurance com¬ 
pany acquired no title to moneys 
paid to a trustee by subscribers to 
its stock on conditions which were 
not complied with because of the 
company's dissolution, so that no ti¬ 
tle passed to the superintendent.— 
People ex rel. Conway v. Metropolis 
Fire Ins. Co., 289 N.T.S. 65. 66, 136 
Misc. 188. 

Notes 

<1) A statute providing that the 
state auditor shall not consider a 
note held by an insurance company 
as an asset if it is six months or 
more past due does not remove from 


the assets of a mutual company pre- | 
mium notes more than six months j 
past due on which action is brought 
by the receiver of the insolvent com¬ 
pany.—Johnson v. House, 198 S.W. 
876, 131 Ark. 118. 

(2) Where evidence established 
that plaintiff deposited note, secured 
by mortgage, with mutual company 
to make good deficit in companies j 
assets, such note and mortgage were 
assets of the company in receiver¬ 
ship, and plaintiff could not compel 
company and its receiver to dis¬ 
charge and return them.—^^Vhltaker 
v. Empire Mut. Fire Ins. Co. of Mich¬ 
igan, 247 N.W”. 781, 262 Mich. 681. 

Value of oaucOlAble business 

The value of liquidated insurer’s 
cancelable business, together with 
agency organization and good will, 
was required to be included in cal¬ 
culating dividends on proved claims; 
the value of such business could not 
be ascertained by what reinsurer 
paid for such business, where rein¬ 
surer paid one j?rice for cancelable 
and noncancelable business; where 
master's subsidiary findings were 
not inconsistent with his final con¬ 
clusion, his finding, based on evi¬ 
dence. that cancelable business had 
a value of at least a certain sum 
would not be disturbed.—Commis¬ 
sioner of Insurance v. Massachu¬ 
setts Accident Co.. 60 N.B.2d 801, 301 
Mass. 558. 

31. D.C.—Masters v. Hartmann, 45 
APP.D.C. 253. 

Neb.—State ex rel. Good v. National 
Old Line Life Ins. Co., 261 N.W. 
902, 129 Neb. 473. 

33. N.Y,—De Peyster v. American 
Fire Ins. Co.. 6 Paige 486. 
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33. Mass.—Commonwealth v. Mas¬ 
sachusetts Mut, Fire Ins. Co., 11 ^ 
Mass. 116. 

34. Ind.—^Howard v. Whitman, 29 
Ind. 557. 

Mass.—Commonwealth v. Massachu¬ 
setts Mut Fire Ins. Co., 119 Mass. 
45. 

Holders of wunatnred policies 
On the dissolution of a mutual in¬ 
surance company, the holders of un¬ 
matured policies, after the payment 
of matured policies, share pro rata in 
the assets of the company, includ¬ 
ing the legal reser\'e, in the same 
manner as stockholders share in 
assets of a corporation.—Mutual Ben. 
Life Ins. Co. v. Duffy, D.C.N.J., 295 
P. 881, affirmed, C.C.A., 3 F.2d 1020, 
certiorari granted Duffy v. Mutual 
Ben. Life Ins. Co., 45 S.Ct. 639, 26S U. 
S. 686, 69 L.Ed. 1156. affirmed 47 S. 
Ct 205. 272 U.S. 613. 71 L.Ed. 439. 

35. Ill.—^People ex rel. Palmer v. 
Central Mut. Ins. Co. of Chicago, 
39 N.E.2d 400, 313 Ill.App. 84. 

32 C.J. p 1049 note 71, 

36. Ill.—^People ex rel. Lowe v. Mar¬ 
quette Nat. Fire Ins. Co., 267 111. 
App. 47S. 482, citing Corpus Juris. 

32 C.J. p 1049 note 72. 

37. Iowa.—Shloss v. Metropolitan 
Surety Co.. 128 N.W. 3S4, 149 Iowa. 
382. 

Pa.—Commonwealth v. Employers^ 
Indemnity Co., 28 Pa.Dist. 173. 
Protection of contingent claims see- 
infra subdivision a (3) (a) of this 
section. 

38. Mass.—Commonwealth v. Mas¬ 
sachusetts Mut Fire Ins. Co., 19* 
Mass. 45. 
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others entitled thereto.®^ An order of liquidation 
of an insurance company has been said to be solely 
for the purpose of marshaling and preserving the 
assets and then distributing them to the proper 
claimants,^® and not to be for the purpose of de¬ 
priving a claimant of any rights^i 

Where the distribution of the assets of an insol¬ 
vent mutual insurance company is regulated by 
charter provision or by statute, policyholders in an¬ 
other state are bound thereby, unless, for the bene¬ 
fit of its own citizens, such state at the time of li¬ 
censing the company imposed special conditions in¬ 
consistent therewith.^2 The proper place for set¬ 
tlement by a general agent for two states of an in¬ 
solvent insurance company of another state is in 
the general liquidation suit in that state, and not in 
an ancillary proceeding in one of the other two 
states and accordingly premiums collected from 
subagents by a receiver in ancillary proceedings are 
properly ordered to be turned over to the general 
agent, who is under bond to the company.44 


44 C.J.S. 

(2) Statutory Deposits and Special Funds 

Funds or securities deposited by a company to secure 
policyholdera or creditors are part of its assets, dis¬ 
tributable on its liquidation, under the direction of the 
court and in accordance with governing statutes. 

Funds or securities deposited by a company with 
the state insurance department, or elsewhere, for 
the security of the policyholders or creditors are 
part of the assets of the company distributable 
among the policyholders or creditors on its liqui¬ 
dation ;45 and it has been held that the funds realized 
from the sale of such securities should be admin¬ 
istered as a separate trust fund, separate and apart 
from the general assets.^® Where the statute so 
provides, any surplus remaining after the satisfac¬ 
tion of the claims of policyholders constitutes a 
trust fund for the benefit of the creditors of the 
company.^*^ 

As against a receiver appointed for the company, 
the state oflScer, as a general rule, is entitled to re¬ 
tain the funds or securities deposited with him,48 
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39. Mo.—O’Malley v. Prudential 
Casualty & Surety Co., 80 S.W.2d 
896. 230 Mo.App. 935. 

40. N’.T,—In re Guardian Casualty 
Co., 293 N.Y.S. 142, 161 Mlsc. 859. 

41. N.Y.—^In re Guardian Casualty 
Co., supra. 

42. U.S.—^Pry v. Charter Oak Life 
Ins. Co., C.C.MO., 31 F. 197, fol¬ 
lowed In Weingrartner v. Charter 
Oak Life Ins. Co., C.C.Mo., 32 P. 
314. 

48. Va.—Johnson v. Button, 91 S.E3, 
151, 120 Va. 339. 

44b Va.—Johnson v. Button, supra. 

45. Ill.—^American Bonding & Cas¬ 
ualty Co. V. Chicago Bonding & 
Ins. Co., 251 I11.APP. 549. 

Mo.—State ex rel. Hyde v. Palken- 
hainer, 274 S.W. 722, 309 Mo. 381. 
32 C.J. p 1049 note 79. 

Deposit of money or securities gen¬ 
erally see supra S9 72, 81. 
Garnishment of securities deposited 
by Insurance company see Garnish¬ 
ment S 83. 

Priority of claims see Infra subdivi¬ 
sion a (3) (c) of this section. 
Claim fox nneaniad pzamlTuns held 
within protection of securities de¬ 
posit, despite statute requiring re¬ 
served fund for unearned premiums. 
—State V. American Bonding & Cas¬ 
ualty Co., 221 N.W. 586, 206 Iowa 988. 
XnLpxesBiiig trust on seouxitles de¬ 
posited 

Officer of mutual fire insurance 
company who deposited securities 
which were held as surplus assets 
In order that company might do 
business In i>articular state, and 
which became impressed with trust 
In favor of those doing business with 


company relying thereon, was not re¬ 
lieved of liability by any laches of 
Insurance commissioner in failing 
sooner to file bill for appointment of 
receiver: bill to Impress trust on 
such securities was not demurrable 
for failure to allege that assessment 
on policyholders would not satisfy 
claims, or that company was insol¬ 
vent at time of withdrawal of securi¬ 
ties, but was demurrable for falling 
to allege that in that state claims 
accrued after deposits were made, or 
that claimants elsewhere became 
such, knowing and relying on repre¬ 
sentations as to surplus.—Goldsbor- 
ough V. Siegk, 183 A. 472, 150 Md. 
557. 

HsstoratioiL of deposit 

Where Insurance company is in¬ 
solvent and at same time exercises 
rights granted under certificate and 
permit fn>m state and continues to 
do business, it must restore deplet¬ 
ed deposit under statute providing 
that insurance company should have 
deposit with some bank for protec¬ 
tion of policyholders who have 
claims after determination by court 
of final Jurisdiction.—^Fidelity Group 
Ins. Co, V. Le Bow, Tex.Civ.App., 107 
S.W.2d 765, error dismissed. 

Status of ftind 

Under a statute requiring a deposit 
with the state insurance commis¬ 
sioner of securities in an amount 
equal to the net value of all policies 
Issued by the company, as against 
the company and Its other creditors, 
on default, insolvency, or receiver¬ 
ship proceedings the deposit has a 
local situs, legal title to the securi¬ 
ties vests in the state and the com¬ 
missioner becomes a trustee for the 
policyholders In his official capacity. 
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I —^American United Life Ins. Co. v. 
Fischer, C.C.A.Iowa, 180 P.2d 643. 
Waiver of xlght to participate 
Ohio creditor of New York insur¬ 
ance company which was liquidated 
in New York waived right to par¬ 
ticipate in special fund which com¬ 
pany was required under New York 
law to deposit with superintendent 
of Insurance, where the creditor, 
which proved its claim against the 
company, made no assertion of right 
to participate in the fund at any 
stage of the proceedings prior to 
argument in court of appeals and 
raised contention of existence of 
such right for the first time in that 
court—^In re Southern Surety Co. of 
New York, 24 N.E.2d 846, 282 N. 
Y. 54, 127 A.L.R. 497, affirming 9 
N.Y.S.2d 667, 266 App.Div. 237, re¬ 
argument denied 26 N.E.2d 809, 382 
N.Y. 678. 

46. N.J.—^In re New Jersey Kldel- 
Ity & Plate Glass Ins. Co., 191 A. 
475, 15 N.J.Misc. 384. 

47. N.Y.—^In re Lloyds Ins. Co. of 
America, 290 N.Y.S. 759, 248 App. 
Dlv. 479, affirmed People by Van 
Schalck V. Lloyds Ins. Co. of 
America, 10 N.E.2d 524, 274 N.Y. 
512. 

4& Del.—^Maurer v. International 
Re-Insurance Corporation, 174 A« 
360, 20 Del.Ch. 173. 

Mass.—McMurray v. Commonwealth, 
144 N.£. 718, 249 Mass. 674. 

32 C.J. p 1049 note 80. 

Contra Hankins v. Sallard, La.App., 
188 So. 411. 

Zn alwence of showing that there 
are no pOlloyholders or persons hav¬ 
ing claims for whose special benefit 
trusts exist, and that there has been 
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except where the statute provides otherwise and 
the receiver may claim possession of funds or se¬ 
curities deposited for the protection of the policy¬ 
holders only so far as they are not necessary for 
such protection.50 However, the court appointing 
a receiver acquires the right to distribute the funds 
and securities of the company among those entitled 
to share therein; that power does not remain with 
the state officer with whom the money or securities 
have been deposited.^i The receiver is not entitled 
to receive from the state officer the interest on the 
money or securities deposited with him.52 Where 
the receiver does obtain the fund, he holds it im¬ 
pressed with the same trusts and liens with which 
it was held by the state officer.53 

The dissolution or insolvency of a company and 
the appointment of a receiver do not affect a guar¬ 
anty fund®^ or a trust fund®® created by the com¬ 
pany for the protection of policyholders, and the 
court has no power to order the trustees to pay 
over the trust fund to the receiver,®® unless the 
trust agreement authorizes such pajTnent.®^ Like¬ 
wise one who is not a policyholder or a creditor, 
but who seeks to impress a trust on a specific fund, 
has been held not within the operation of a statute 
relating to liquidation.®® 

Premium and other reserves. The premium re- 
sen^e of a surety company in receivership, which 
fund was originally intended for the protection of 
policyholders from the time of the issuance of their 
policies, has been required to be maintained, pend¬ 
ing the receivership proceedings, for the protection 


of the company’s liabilitj- on bonds or policies is¬ 
sued, on which no default has occurred;®® and, 
where it appears that not all the losses or defaults 
which have already taken place on the obligations 
and policies of such company have been liquidated, 
the creditors affected by such default should be 
protected by a reserve fund set aside for their ben¬ 
efit.®® One who deposited a note, secured by mort¬ 
gage, with a mutual compan 3 * as unearned premium 
reserv'e is entitled to discharge of the note and 
mortgage where, after receivership of the compa¬ 
ny, the unearned premiums are paid in full.®^ As¬ 
sessments for a statutory' reserve have been held 
subject to claims for losses occurring before the 
date of the statute making subscribers liable for 
such assessments.®® 

(3) Claims 

(a) In general 

(b) Presentation and proof 

(c) Priorities 

(d) Right of set-off 

(a) In General 

The claims of policyholders become fixed on declara¬ 
tion of insolvency or decree of dissolution, and cannot be 
enlarged by subsequent events. On liquidation, a policy¬ 
holder has a claim for the present value, or the cash sur¬ 
render value, of his policy; the value of the claim of the 
holder of a life policy Is to be determined by the mortality 
tables In general use or prescribed by statute. Moneys 
expended or losses incurred because of the company's 
breach of Its contract, as by becoming insolvent, con¬ 
stitute provable claims against Its assets. 

Creditors and beneficiaries are entitled to have 


no renunciation or abandonment of 
trusts by commissioner, and no 
ground for his removal as trustee, 
receiver was not entitled to order 
directing insurance commissioner to 
deliver securities deposited by com¬ 
pany.—Maurer v. International Re¬ 
insurance Corporation, 174 A. 360. 20 
DeLCh. 173. 

49. N.T.—^People v. American Steam 
Boiler Ins. Co., 41 N.E. 423, 147 N. 
T. 25. 

32 C.J. p 1049 note 81. 

50. Minn.—^Hayne v. Metropolitan 
Trust Co.. 69 N.W. 916, 67 Minn. 
245. 

Ohio.—State v. Matthews, 60 N.E. 
605, 64 Ohio 419. 

61. U.S.—^Hobbs V. Occidental Life 
Ins. Co.. C.aA.Kan., 87 P.2d SSO. 
La.—^Hankins v. Sallard, App., 188 
So. 411. 

32 C.J. p 1049 note 84. 

Plesiary suit imzLecessary 
In receivership suit against insol¬ 
vent life Insurance company, court 
can order surrender by state com¬ 
missioner of insurance of securities 
held for protection of policyholders, 


and plenary suit is not necessary.— 
Hobbs V. Occidental Life Ins. Co., 
C.C.A.Kan,. 87 F.2d 380. 

Xnapplicable statute 

Statute relative to withdrawal of 
securities deposited for protection of 
policyholders of life Insurance com¬ 
pany was held to apply only to com¬ 
pany electing voluntarily to discon¬ 
tinue business and not to apply to 
Insolvent company placed in receiv¬ 
ership.—^Hobbs V. Occidental Life 
Ins. Co., supra. 

52. X.Y.—People v. American Steam 
Boiler Ins. Co., 41 N.E, 423, 147 
N.T. 25. 

53. N.J.—Tuttle v. State Mut. Lia¬ 
bility Ins. Co., 127 A. 682, 2 N.J. 
Misc. 973. 

54. La.—McIntosh v. Merchants’ & 
Planters’ Ins. Co., 9 La.Ann. 403, | 
reexamined and affirmed 12 La. 
Ann. 533. 

N.T.—Osgood v. Toole. 60 N.T. 475. 
ContiniiAtion of businesB 
“The mere fact that the corpora¬ 
tion is insolvent does not place the 
deposit beyond the operation of the 
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Statute. So long as the corporation 
continues business in the usual and 
ordinary manner, the statute as to 
the deposit is effective.”—Fidelity 
Group Ins. Co. v. Le Bow, Tex.Civ. 
App., 107 S.W.2d 755, 757, error dis¬ 
missed. 

55. Cal.—San Francisco Sav. Union 

V. Long. 55 P. 70S, 123 Cal. 107. 
32 C.J. p 1050 note 86. 

56. N.T.—In re Voluntarj- Dissolu¬ 
tion of Home Provident Safety 
Fund Ass'n, 29 N.E. 323, 129 N.Y. 
288. 

57- U.S.—Robinson v. Mutual Re¬ 
serve Life Ins. Co., C.C.N.Y., 162 
F. 798. 

58. U.S.—Farrell v. Stoddard, D.C.N. 
T., 1 F.2d 802. 

59. Md.—U. S. V. Poe, 87 A. 933, 120 
Md. 89. 

60. Md.—U. S. V. Poe, supra. 

61. Mich.—Whitaker v. Empire Mut- 
Fire Ins. Co. of Michigan. 247 N. 

W. 781, 262 Mich. 6S1. 

68 . Pa.—Commonwealth ex rel. 
Schnader v. Keystone Indemnity 
Exchange, Com.PL, 47 Dauph.Co. 7. 
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the affairs of an insolvent insurance company set¬ 
tled, and their claims paid, with reasonable dis¬ 
patch.®* In ascertaining the value of claims, the 
law must adopt a rule of damages which can be 
applied generally without undue difficulty and which 
will approach the theoretically perfect method as 
closely as circumstances will allow.®* Directions of 
the court to the receiver with respect to conditions 
on the payment of claims should be followed.®® 
On dissolution of the company, claims of policy¬ 
holders are debts due in prspsenti.®® If the company 


has been declared insolvent, or its dissolution has 
been decreed, or its further continuance in business 
has been restrained by injunction, and a receiver 
has been appointed, the claims of policyholders be¬ 
come fixed, and they cannot be enlarged by any 
event subsequently occurring.®^ On liquidation of 
the company, a policyholder has a claim for the 
present value, or the cash surrender value, of his 
policy,®* calculated as of the date of insolvency or 
dissolution,®® and is not limited to a recovery for 
premiums paid.^® Where mutual policies have ma- 


-63. Okl.—Little v. Gould Inv. Ins 
Co., 229 P. 616, 103 Okl. 173. 

■64. M€U3s.—C ommissioner of Insur¬ 
ance Y. 'Massachusetts Accident 
Co., 50 N.E.2d 801, 314 Mass. 658. 
65. La.—Conway y. Union Indemni¬ 
ty Co., 169 So. 73, 186 La. 240. 
Xden of third person on funds 
HeceiYers of successor of contrac¬ 
tor's surety, haYing been ordered 
by supreme court to use funds in 
recelYers' hands to pay counsel em¬ 
ployed by surety to oppose material- 
men's claims, are not required to ob¬ 
tain further authority from district 
•court, but should comply with dis¬ 
trict court's decree forbidding pay¬ 
ment without oYldence that third 
person had no lien on funds.—Con¬ 
way V. Union Indemnity Co., supra. 

66; Va.—^Lucas y. Pittsburgh Life 
& Trust Co., 119 S.B. 109, 187 Va. 
255. 

32 C.jr. p 1039 note 88. 

'UabUlty of assets 

BYen without express agreement, 
assets of Insurance company, wher- 
eYer located, were liable to policy 
holders.—Sllosberg y. New York Life 
Ina Co., 211 N.T.S. 270, 126 Mlsc. 417, 
modified on other grounds 217 N.T.S. 
226, 217 App.DiY. 685. 

67. Ga.—Wright y. Puller, 96 S.B. 

488, 148 Ga. 223. 

82 C.J..P 1050 note 90. 

AssUrmuent for benefit of creditors 
Assignment by the insurer for 
the benefit of its creditors after the 
expiration of the policy but before 
lapse of the time for furnishing 
final proof of loss constitutes a 
breach of the contract, and insured 
la entitled to recoYer on a quantum 
meruit for what he has performed 
up to the time of the assignment, 
the measure of damages being sub¬ 
stantially the same as though he 
had furnished such proof; and, as 
against the assignee and insurer’s 
sequestered assets, he is entitled to 
recoYer on a quantum meruit only.— 
Smith Y. National Credit Ins. Co., 
68 N.W. 28, 65 Minn. 283, 88 L.H.A. 
511. 

•68; U.S.—Hobbs y. Occidental Life 
Ins. Co., C.C.A. ICa n», 87 P.2d 880. 
HU.—^People ex reL Lowe v. Mar¬ 


quette Nat. Fire Ins. Co., 267 Ill. 
App. 478. 

Ky.—^Kentucky Home Life Ins. Co. 
V. Miller. 104 S.W.2d 997, 268 Ky. 
271—Casteel y. Kentucky Home 
Life Ins. Co., 79 S.W.2d 941, 258 Ky. 
304—^New Farmers' & Traders' 
Bank y. Crowe, 82 S.W. 287, 26 Ky. 
L. 500. 

Mo.—Green y. American Life & Ac¬ 
cident Ins. Co., App., 112 S.W.2d 
924. 

Tenn.—^DaYis v. Amra Grotto M. O. 
V. P. B. R.. 89 S.W.2d 764, 169 
Tenn. 664, 106 A.L.R. 1606, rehear¬ 
ing denied 91 S.W.2d 294, 170 Tenn. 
19. 106 A.L.R. 1611. 

Va.—^Lucas y. Pittsburgh Life & 
Trust Co.. 119 S.E. 109, 187 Va 
255. 

32 C.J. p 1039 note 37, p. 1050 note 91. 
Measure of damages for wrongful 
cancellation or repudiation see in¬ 
fra S 465. 

Rights of policyholders on insolven¬ 
cy or dissolution generally see 
supra S 129. 

'When an insurance company goes 
into liquidation ... its policy¬ 
holders become creditors to an 
amount equal to the equitable value 
of their x^spective policies."—^People 
ex rel. Lowe v. Marquette National 
Fire Ins. Co., 267 IlLApp. 478, 482. 
Effect of xehuiiixaiijce agreement 
Under statute providing that rights 
of all parties interested shall be 
fixed as of date of decree ordering 
liquidation of insurance company, 
distributive shares to which claim¬ 
ants might become entitled must be 
determined as though ordinary liqui¬ 
dation had proceeded without any re¬ 
insurance agreement, and the terms 
of reinsurance agreement between 
liquidated aebident company and re¬ 
insurer are not available as a meas¬ 
ure of rights of liquidated company's 
nonassenting policyholders; claims 
of policyholders who assented to re¬ 
insurance agreement could not be 
Ignored in determining proportion of 
provable claims of nonassenters, on 
theory that under agreement assent- 
ers released all provable claims, 
where agreement disclosed no such 
Intent—Commissioner of Insurance 
Y. Massachusetts Accident Co., 50 N. 
E.2d 801. 814 Mass. 558. 
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Nonoanoelable disability ov healtb 
policies 

<1) Where noncancellable disabil¬ 
ity policy was terminated by insol¬ 
vency of insurer, proper measure of 
damages recoverable by insured was 
Insured’s share of the reserve.—Cam- 
inetti v. Manlerre, CaL, 142 P.2d 741. 

(2) The value of noncancelable ac¬ 
cident and health policies with level- 
premium features is the present 
worth, as of date when liquidation of 
Insurer was ordered, of total esti¬ 
mated benefit payments that policy¬ 
holders would have received if their 
policies had continued in force, less 
total present worth as of that day 
of future gross premiums; in cal¬ 
culating insurer's "reserve" for pur¬ 
pose of ascertaining value of poli¬ 
cies, present value of future gross 
premiums and not of future net pre¬ 
miums was properly used, master's 
finding baaed on evidence that good 
insurance practice supported use of 
8%% tables would not be disturbed, 
a standard annuity table based on 
experience of life insurance compa¬ 
nies with annuitants was properly 
rejected, and policyholders were en¬ 
titled to benefit of master's finding to 
effect that rate at which nondisabled 
policyholders would become disabled 
remained constant after they reach¬ 
ed age of sixty-five.—Commissioner 
of Insurance v. Massachusetts Acci¬ 
dent Co., 60 N.B.2d 801, 314 Masa 
668 . 

69. Ky.—Casteel v. Kentucky Home 
Life Ins. Co., 79 S.W.2d 941, 258 
Ky. 304—^New Farmers' & Traders' 
Bank v. Crowe, 82 S.W. 287, 26 
Ky.L. 500. 

Pa.—Commonwealth v. American 

Life Ins. Co., 29 A. 707—Common¬ 
wealth V. American Life Ins. Co., 
29 A. 660, 162 Pa 686, 42 Am.S.R 
844. 

Tenn.—^Davis v. Amra Grotto M. O. 
V. P. B. R., 89 S.W.2d 764, 169 
Tenn. 664, 106 A.L.R. 1506, re¬ 
hearing denied 91 S.W.2d 294, 170 
Tenn. 19, 106 A.L.R. 1611. , 

Va—^Lucas V. Pittsburgh Life & 
Trust Co., 119 S.B. 109, 187 Va 266. 

70. CaJ.—Caminettl v. Manlerre, 142 
P.2d 741. 

Tenn.—Davis v. Amra Grotto M. O. 
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tiired before the adjudication of insolvency, the 
holders are creditors of the company for the amount 
of their policies and are entitled to share in the 
assets pro rata with the other creditorsJ^ 

The value of the claim of the holder of a life 
policy is to be determined by means of the mortality 
tables in general use or prescribed by statute,"2 and 
the state of his health is not to be considered. 

A policyholder may demand the sum necessary to j 
purchase a new and similar policy in a solvent com¬ 
pany at the same premium,74 or, as appears infra 
§§ 1220-1242, he may be given reinsurance in an¬ 
other company. 

In making distribution of a special reser\’e fund 
derived from a particular class of assessments on 
members of a mutual company, it has been held 
to be just that the dividends paid to each holder 
of a certificate should be in proportion to the 


amount paid in by him to the fund.75 If no special 
funds are kept, all policies, whether mutual or 
stock, are payable ratably from the general as¬ 
sets."® 

The claim of a claimant’s assignee cannot rise 
higher than that of the assignor.77 In proper cir¬ 
cumstances, claims may be asserted against a con¬ 
solidated company assuming an original company’s 
{ liabilities."® The claim of a judgment creditor has 
been allowed against two insurers of the debtor, in 
their liquidation, to the limit of the maximum lia¬ 
bility of each, the total recovery from both being 
limited to the amount of the claim."® 

Matters constituting claims. Moneys expended or 
losses incurred by reason of the company’s breach 
of its contract of insurance, as by reason of its be¬ 
coming insolvent, constitute provable claims against 
its assets.®® A court which has power to authorize 


V. P. E. R.. 89 S.W.2d 764. 169 
Tenn. 564, 106 A.L.R. 1506, rehear¬ 
ing denied 91 S.W.2d 294. 170 Tenn. 
19, 106 A.L.R. 1511. 

71. Minn.—^In re Educational En¬ 
dowment Aaa*n. 57 N.W. 463. 66 
Minn. 171. 

32 C.J. p 1050 note 89. 

78. Pa.—Commonwealth v. American 
Life Ins. Co., 29 A. 707—Common¬ 
wealth V. American Life Ins. Co.. 
29 A. 660, 162 Pa. 586, 42 Am.S.R. 
844. 

Va.—Lucas v. Pittsburgh Life & 
Trust Co.. 119 S.E. 109, 137 Va, 
255. 

32 C.J. p 1050 note 92. 

73. Va.—Lucas v. Pittsburgh Life & 
Trust Co., supra. 

32 C.J. p 1050 note 93. 

74. Va.—Universal Life Ins. Co. v. 
Blnford, 76 Va. 103. 

32 C.J. p 1050 note 94. 

BeplaoemexLt of disability or heslth 
poUoy 

(1) The method of assessing val¬ 
ues of accident and health policies in 
liquidated company by the cost of 
other policies will be rejected in 
ascertaining amount of policyholders' 
claims against company, where no 
equivalent insurance was obtainable 
on date when liquidation was order¬ 
ed; and. measure adopted must be 
that which would as nearly as possi¬ 
ble put policyholders in as good 
financial position as they would have 
been if there had been no breach.— 
Commissioner of Insurance v. Massa¬ 
chusetts Accident Co.. 50 N.E.2d 801, 
314 Masa 558. 

(2) The difference between total 
premiums payable under noncancel- 
able disability policy for life expect¬ 
ancy. of insured computed according 
to appropriate rate of interest at 
its value at time of wrongful termi- 
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nation, and total amount reduced to 
its present value of premiums that 
would be required to purchase sim¬ 
ilar' insurance in a solvent company' 
for insured's life expectancy, cannot 
be used as measure of damages re¬ 
coverable for wrongful termination 
of policy where insurer is insolvent. 
—^Jaminetti v. Manierre, Cal., 142 P. 
2d 741. 

75. Masa—^Fogg v. Supreme Lodge 
U. O, of G. L., S3 N.B. 692, 159 
Mass. 9. 

76. Pa.—Commonwealth v. Ameri¬ 
can Life Ins. Co., 29 A. 660, 162 
Pa. 586. 42 Am.S.R. 844. 

77. Pa.—Commonwealth ex rel. 
Schnader v. National Surety Co., 
Com.Pl.. 55 Dauph.Co. 45. 

7a Claims filed against oziginal 
company 

The fact that creditors of a com¬ 
pany in receivership filed claims 
against it does not preclude them 
from asserting their claims against 
a consolidated company assuming 
the original company's liabilities; 
"by filing their claims based on the i 
contract of assumption [of liabili¬ 
ties] they have accepted it."—State 
V. American Bonding & Casualty Co., 
238 N.W. 726, 729. 213 Iowa 200. 
Participation in consolidated oonsu 
paay’s assets 

Judgment creditor, claiming right 
to prove judgment against surety 
company as surety on supersedeas 
bond of individuals and Insurance 
company appealing from judgment 
against them, as well as primary 
judgment against insurance compa¬ 
ny, held properly allowed, in pro¬ 
ceeding for liquidation of corpora¬ 
tion formed by merger of insurance 
company, surety company, and an¬ 
other corporation, to prove claim for 
entire amount of debt to her and 
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participate in all of consolidated 
company's assets ratably or until 
full payment of such debt.—^Buckner 
v. Lloyds Ins. Co. of America, Tex. 
Civ.App.. 99 S.W.2d 331. 

79. N.T.—In re Guardian Casualty 
Co., 293 N.Y.S. 142, 161 Wise. 859. 
Sa. N.Y.—Van Schaick v. Astor, 274 
N.Y.S. 322, reversed on other 
grounds 277 N.Y.S. 394, 154 Misc. 
543. 

Xdability policies 

(1) WTiere automobile liability in¬ 
surer, by going into liquidation, vio¬ 
lated obligation Imposed under lia¬ 
bility policy to assume defense of 

I suit against insured, insured was 
entitled to allowance of claim In liq¬ 
uidation proceeding in amount paid 
by it in discharging judgment and 
costs imposed in suit against it.— 
In re General Indemnity Corporation 
of America. 8 N.Y.3.2d 952, 256 App. 
Div. 172. 

(2) Attorney's fees paid by hold¬ 
ers of liability policies for services 
rendered after an order of liquidation 

i in insolvency proceedings against the 
Insurance company in defense of ac¬ 
tions covered by the policies were 
held provable against the assets of 
the insolvent Insurer.—^In re Empire 
State Surety Co.. 108 N.B. 825. 214 
N.Y. 558. affirming 150 N.Y.S. 667, 
166 App.Div. 135. 

(3) "Claims by policy holders, for 
the amount of court costs and coun¬ 
sel fees (to the extent that such 
are reasonable in amount, and rea¬ 
sonably incurred), incurred by them 
in the defense of suits covered by 
their policies, should be allowed by 
the receiver, if the accident forming 
the basis of the suit so defended 
occurred prior to the receiver's ap¬ 
pointment €Uid cancellation of poli¬ 
cies. The company by Its policy 
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the employment of coimsel should approve his rea¬ 
sonable claim for services but an attorney who 
was not appointed in the manner prescribed by the 
governing’ statute has been held not entitled to fees 
out of the funds of a dissolved company.^^ Un- 


44 C.J.S. 

paid taxes constitute valid claims against the assets 
of the company.®* 

Contingent claims will be protected,®^ in the ab¬ 
sence of a statute to the contrary,®® whenever it is 
possible to do so without substantial detriment to 
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aerreed to defend such suit at Its o'W’n 
expense. Its failure to do so creates 
a liability for which claim may prop¬ 
erly be made.”—Tuttle v. State Mut. 
Liability Ins. Co., 127 A. 682, 687. 2 
N.J.Misc. 973. 

The beaiefiolaxy of an insurance 
policy Issued by a stock company 
may recover on policy for loss oc- 
currlngr prior to appointment of re¬ 
ceiver for liquidation of company's 
affairs.—^Little v. Gould Inv. Ins. Co., 
229 P. 616, 103 Okl. 173. 

Expenses of unauthorised reorgani- 
aatlon 

Where, in proceedings for the dis¬ 
solution of an insurance company, 
in which a receiver had been ap¬ 
pointed and was endeavoring to se¬ 
cure the assets from the officers, the 
officers formed a new corporation, at¬ 
tempted to transfer the business and 
assets to it, and secured powers of 
attorney from the policy holders, 
such conduct is an attempt to frus¬ 
trate the receivership proceedings, 
and the assets will not be delivered 
to the new corporation, but the funds 
will be distributed to the policy 
holders, without allowance for ex-1 
penses or services in the reorganiza¬ 
tion.—^Hartmann v. Masters, 269 P. 
483. 60 App.D.C. 141, certiorari denied 
Masters v. Hartman, 41 S.Ct. 376. 
255 U.S. 671, 65 L.Ed. 791. 

CSlapltal stock of an insurance com¬ 
pany Issued to certain of its officers 
who gave no consideration for it 
cannot be made the basis of any 
claim in a receivership proceeding 
affecting the company.—^Masters v. 
Hartmann, 46 App.D.C. 263. 

81. Ill.—People V. Marquette Nat. 
Fire Ins. Co.. 184 N.B. 800, 361 Ill. 
616. 

82. Mo.—Robertson v. Missouri 
State Life Ins. Co., App., 136 S.W. 
2d 362. 

83. Fxaaohise taxes have been held 
payable for the period following the 
appointment of the receiver, but only 
as long as the corporation is alive. 
—State V. Surety Corporation of 
America, 162 A. 852, 19 Del.Ch. 17. 

Tax on. land 

The superintendent of Insurance 
must pay taxes on land of a dis¬ 
solved Insurance company out of 
funds of the company in his hands. 
—^In re Life Ass’n of America, 12 
Mo.App. 40. 

TzansforoT as business or Insnzanoe 
corporation 

Where receiver of transferee cor¬ 
poration contended that transferor 


corporations were life insurance com¬ 
panies and that government improp¬ 
erly made deficiency assessment of 
taxes against the transferee on the¬ 
ory that the transferors were ordi¬ 
nary business corporations, the re¬ 
ceiver opposing claim of government 
for taxes had the burden of proving 
that the transferors were Incorrectly 
assessed as business corporations; 
evidence in opposition to govern¬ 
ment’s claim was insufficient to es¬ 
tablish that deficiency Income tax 
assessments levied on theory that 
tax debtor corporations were ordi¬ 
nary business corporations was er¬ 
roneous, as against contention that 
the tax debtors were life insurance 
companies.—Conway v. Imperial Life 
Ins. Go., 6 So.2d 314, 198 La. 999, cer¬ 
tiorari denied Hankins v. U. S., 62 
S.Ct 1040, 816 U.S. 674, 86 L.Ed. 
1748. 

A penalty for dellnq.nenoy in pay¬ 
ment of gross premiums tax which 
accrued against insurance company 
after appointment of Insurance com¬ 
missioner as liquidator was payable 
as part of the tax, even though prop¬ 
erty was In custody of the law.—Car¬ 
penter V. Peoples Mut Life Ins. Co., 
74 P.2d 608, 10 Cal.2d 299. 

84. N.J.—In re Citizens Title Ins. 
& Mortg. Co., 16 A.2d 67, 127 N.J. 
Eq. 651 —Tuttle v. State Mut Lia¬ 
bility Ins. Co., 127 A. 682. 2 N.J. 
Misc. 973. 

Provability of contingent claims in 
Insolvency generally see Insolven¬ 
cy § 14. 

85. In Massaohusetts 

(1) Statute providing that rights 
and liabilities of Insurer in liquida¬ 
tion and of its “creditors, except 
those holding contingent claims, and 
of its policyholders, stockholders or 
members, and of all other persons in¬ 
terested in its assets,” shall be fixed 
as of date of decree ordering liqui¬ 
dation, phrase “except those holding 
contingent claims” qualifies preced¬ 
ing word “creditors” and does not 
qualify the following words.—Com¬ 
missioner of Insurance v. Massachu¬ 
setts Accident Co., 60 N.E.2d 801, 314 
Mass. 558. 

(2) It has been said that “the les¬ 
sor . . . could not prove a claim 

that had not accrued at the time of 
the filing of the proof and which 
might or might not thereafter ac¬ 
crue."—Commissioner of Insurance 
v. Massachusetts Accident Co., 39 N. 
E.2d 769, 760, 310 Mass. 769. 

Zh Eew York 

(1) A referee's decision before en- 
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try of judgment thereon would not 
have the effect of making a claim 
against insurance company in proc¬ 
ess of liquidation, which was based 
on such judgment, absolute within 
meaning of statute providing that 
no contingent claim shall share In 
distribution of assets of insolvent 
insurance company unless the claim 
becomes absolute on or before the 
last day fixed for filing of proofs 
of claim; and the order nunc pro 
tunc of court other than that making 
the liquidation order, purporting to 
change the date of entry of a judg¬ 
ment therein, on which the claim 
was based so as to make such claim 
absolute prior to expiration of period 
for filing claims was without effect, 
as respects allowance of claim.— 
In re National Surety Co., 26 N.Y.S. 
2d 370, 176 Misc. 53. 

(2) Where, subsequent to execu¬ 
tion of b^l bond, surety company 
was ordered liquidated and claims 
were required to be filed by certain 
date, and subsequent to such order 
bond was forfeited, state which filed 
claim on bond within period fixed by 
order was held entitled to recover 
amount of bond from superintendent 
of insurance, since, on approval of 
bond, there came into existence a 
contingent liability within such 
statute.—^In re Lexington Surety & 
Indemnity Co., 6 N.E.2d 204, 272 N. 
T. 210, reversing 290 N.Y.S. 117, 248 
App.Div. 706, reargument and amend¬ 
ment of remittitur denied In re 
People, by Van Schalck, 7 N.B.2d 
781, 273 N.Y. 686. 

(3) The claims of passengers in 
automobile colliding with taxicab, 
against surety company which is¬ 
sued to owner of cab the surety bond 
required by statute, were “contin¬ 
gent,” within such statute, where 
judgment had not been obtained 
against owner prior to expiration of 
time for filing claims in proceeding 
to liquidate surety company.—^In re 
Concord Casualty & Surety Co., 29T 
N.Y.S. 391, 168 Misc. 108, reversed 
on other grounds In re Concord Cas¬ 
ualty Co. & Surety (Claims Nos. CCT 
89-89-90 and 109) 4 N.Y.S.2d 378, 264 
App.Div. 661. 

(4) Where wards timely filed proof 
of claim, against liquidating New 
York corporation which was surety 
on Michigan guardian's bond, alleg¬ 
ing that petition to remove guard¬ 
ian had been filed, but where guard¬ 
ian's liability was not determined by 
Michigan probate court until after 
expiration of time for filing claims. 
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the rights of other creditors.®® A claim is not con¬ 
tingent merely because the amount of the liability 
is unliquidated®*^ or because it was not reduced to 
judgment until after the entry of the order appoint¬ 
ing a receiver;®® a claim is regarded as provable 
if its value is ascertainable.®® 

Interest should not, as a rule, be allowed on a 
general claim;®® but interest should be allowed the 
creditor when payment of a dividend is deferred 
by reason of an unsuccessful contest of his claim.®^ 

Effect of allowance. The partial allowance of a 
claim for injuries against a liability insurer in re¬ 
ceivership has been held not to bar claimant's com¬ 
mon-law action against the insured and another al¬ 
leged tort-feasor.® 2 

Confirmation of master's report. Where the ques¬ 


tion as to what dividends, if any, shall be given 
certain claimants is referred to a master, the fact 
that no objection was filed against the allowance of 
one of such claims does not prevent the approval 
of the master’s report finding against it.®® 

(b) Presentation and Proof 

Each claimant has the burden of proving his claim. 
In the absence of statutory provision the court may fix 
the time for presenting claims; claims not filed or proved 
within the time fixed are precluded from sharing in the 
assets. 

When an insurance company has been dissolved 
or adjudicated insolvent and its assets have been 
placed in the hands of a receiver, creditors cannot 
maintain suits against it or its receiver, and must 
submit their claims to the tribunal charged with 
the distribution of its assets ;®4 but one who is not 


wards' claim was mere contingent 
claim and, under Xew York stat¬ 
ute, was not entitled to share in 
assets of corporation unless cor¬ 
poration was solvent.—^In re South¬ 
ern Surety Co. of New York, 296 
N.Y.S. 651. 251 App.Div. 360. affirm¬ 
ed 12 N.E.2d 665, 276 N.Y. 637. 

86 . N.J.—American Lead Pencil Co. 
V. New Jersey Title Guarantee & 
Trust Co.. 21 A.2d 341, ISO N.J. 
Eq. 148. affirmed 24 A.2d 849. 131 
N.J.Eq. 473. 

87. Mass.—Commissioner of Insur¬ 
ance V. Massachusetts Accident 
Co., 39 N.B.2d 759, 310 Mass. 769. 

N.Y.—In re National Surety Co.. 29 
N.Y.S.2d 1011, affirmed 26 N.Y.S. 
2d 509, 261 App.Div. 811, affirmed 
36 N.E.2d 453, 286 N.Y. 611. 
“Where the Insurer has failed to 
perform Its contract [by reason of 
insolvency], and the accident against 
the consequences of which the as¬ 
sured is insured has happened, the 
liability of the insurer is certain. 
In such a case the liability ceased to 
be contingent, although the amount 
of the liability may have been un¬ 
liquidated."—^In re Empire State 
Surety Co., 108 N.B. 825. 828, 214 N. 
Y. 553, affirming 150 N.Y.S. SOY, 165 
App.Div. 135. 

88 . Ill.—^People ex rel. Palmer v. 
Fort Dearborn Ins. Co., 30 N.E.2d 
139, 307 llLApp. 194. 

89. Tex.—^Pate v. Security Union 
Ins. Co.. CivJi.pp.. 54 S.W.2d 355. 
XTninatiired isurtaUments of Judg¬ 
ment awarding compensation against 
insurance carrier are provable claims 
in receivership of carrier's estate, 
even though Judgment contained re¬ 
cital that court retained authority 
to reopen case such recital consti¬ 
tuting surplusage.—^Pate v. Security 
Union Ins. Ca, supra. 

daims of holders of aoddent and 
health poUdes who, because of in¬ 


solvency of insurer, lost rights of 
Indemnity for disability which they 
might suffer after date when liqui¬ 
dation was ordered, were not “con- 
j tingent," and were provable if poli¬ 
cies, at date when liquidation was 
ordered, had ascertainable value and 
I if holders had suffered loss of that 
value.—Commissioner of Insurance 
V. Massachusetts Accident Co., 50 
N.R2d 801, 314 Mass. 558. 

90. Colo.—California Service v. Peo¬ 
ple ex rel. Cochrane, 88 P.2d 569. 
104 Colo. 38. 

Deposit for guaranty 
An amount deposited with insur¬ 
ance company to guarantee perform¬ 
ance of agreement to satisfy all 
claims against policies sold by de¬ 
positor was not trust fund, and de¬ 
positor's claim therefor in liquidat¬ 
ing receivership of insurance compa¬ 
ny was general claim bearing no in¬ 
terest.—California Service v. People 
ex rel. Cochrane, supra. 

Tax dellnqnonoy 

The Insurance commissioner as 
statutory liquidator of life insurance 
company was not liable for payment 
of interest on state’s claim against 
company for delinquent gross pre¬ 
miums tax accruing after liquidation 
order,—Carpenter v. Peoples Mut. 
Life Ins. Co., 74 P.2d 508, 19 Cal.2d 
299. 

91. N.Y.—In re Consolidated Indem¬ 
nity & Ins. Co., 11 N.Y.S.2d 52, 
256 App.Div. 604. affirmed 23 N.E. 
2d 14, 281 N.Y. 680, reargument 
denied 24 N.E.2d 491, 281 N.Y. 830. 

9 SL Kan.—Hudson v. Ketchum, 133 
P.2d 171, 156 Kan. 382. 

93. 111.—^American Bonding & Cas¬ 
ualty Co. V. Chicago Bonding & 
Ins. Co., 251 IlLApp. 549. 

94. N.Y.—In re National Surety Co., 
86 N.E.2d 119, 286 N.Y. 216, re¬ 
versing In re Liquidation of Na¬ 
tional Surety Co., 24 N.Y.S.2d 982, 
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I 260 App.Div. 921, appeal denied In 
re National Surety Co., 25 N.Y.S.2d 
1022. 261 App.Dlv. 804—In re Na¬ 
tional Surety Co., 26 N.Y.S.2d 370, 
176 Misc. 53. 

32 C.J. p 1050 note 99. 

“The court alone is capable of de¬ 
termining what priorities, prefer¬ 
ences. and liens may be allowed and 
enforced against said assets."—Hol¬ 
loway V. Federal Resen'e Life Ins. 
Co.. D.C.MO.. 21 P.Supp. 516, 518. 
Bspresentatloii. by liquidator; lurtop- 
pal of court 

Representation of liquidator of in¬ 
surance corporation that a claim filed 
with the liquidator was found to be 
correct and w’ould be recommended 
to the court for allowance, could not 
estop the court to disallow the claim, 
which the liquidator in fact did not 
recommend for allowance.—In re Na¬ 
tional Surety Co., 36 N.E.2d 119, 286 
N.Y. 216, reversing In re Liquidation 
of National Surety Co., 24 N.Y.S.2d 
982, 260 App.Div. 921, appeal denied 
In re National Surety Co., 25 N.Y.S. 
2d 1022. 261 App.Div. 804. 

A claim against automobile liabil¬ 
ity insurer undergoing liquidation 
"can only be reduced to liquidation as 
a result of determination of the suit 
brought against the insured.”—In re 
General Indemnity Corporation of 
America, S N.Y.S.2d 952, 956, 256 
App.Div. 172. 

Fuads dexived from old reoelvezsliips 
(1) A statute providing that be¬ 
tween specified dates any person 
claiming to be entitled to any part 
of the fund in the hands of the su¬ 
perintendent of insurance, derived 
from old receiverships of defunct in¬ 
surance companies, may file a claim 
with the court of claims, and that 
after the last specified date the 
comptroller shall pay into the state 
treasury’ all moneys in such fund 
not affected by claims theretofore 
filed, is valid and constitutional.— 
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a creditor is not subject to such requirement.®® law, is conclusive.®'^ In general eadhi claimant has 
Creditors are subject to the summary jurisdiction the burden of proving his claim.®® 
of the court in matters pertaining to the adminis¬ 
tration of the estate;®® and, where the evidence is Time for presentation or proof. In the absence 
conflicting, its decision, in the absence of error of of statutory provision,®® the court may in its dis- 


In re Atlantic Ins. Co., 232 N.T.S. 
489, 138 Mlsc. 464. 

(2) Substitute successor receiver 
of defunct Insurance company was 
held not '^person entitled to ftind" 
within such statute, which contem¬ 
plates that claimants shall he per¬ 
sons ultimately entitled to receive 
money as stockholders or creditors.— 
Walsh V. State, 162 N.E. 298, 248 N. 
Y. 408, reversing 228 N.T.S. 680, 223 
App.Dlv. 819. 

95. Purchaser of clalTn of Insnranoe 
oompaaay against company's agency 
for premiums collected was held not 
a creditor barred, by a failure to Ale 
proof of debt and by existence of de¬ 
cree barring creditors, from recover¬ 
ing funds paid to receiver of com¬ 
pany in settlement of claim; claim 
by such purchaser was held not bar¬ 
red by laches, in absence of show¬ 
ing of unexplained or unexcused 
lapse of time, or of prejudice to 
receiver, in view of evidence that 
receiver and attorneys ■ were in¬ 
formed of assignment of claim, and 
that receiver subsequently refused 
to deliver funds.—Pred L, Emmons, 
Inc., V. Union Indemnity Co., 189 A. 
630, 121 N.J.Eq. 267. 

96. N.T.—^Attorney General v. 
Guardian Mut. Life Ins. Co., 77 N. 
T. 272. 

97. Conn.—^Betts v. Connecticut Life 
Ins. Co., 66 A. 617, 76 Conn. 367. 

98. N.T.—^In re National Surety Co., 

27 N.B.2d 506, 609, 283 N.T. 68, af¬ 
firming 16 N.T.S.2d 101, 268 App. 
Dlv. 789, appeal denied In re Coop¬ 
er's Estate, 17 N.T.S.2d 221, 268 
App.Dlv. 876, motion denied In re 
National Surety Co.. 29 N.E.2d 668, 
284 N.T. 593, certiorari denied 
Laughlin v. Pink, 61 S.Ct. 176. 
311 U.S. 707, 85 L.Ed. 469—In re 
National Surety Co. (Cosby Motor 
Co.), 22 N.T.S.2d 250, 261, 174 

Mlsc. 956. 

CohuhoilJaw proof of daim may 
be required, where a Judgment relied 
on is not entitled to full faith and 
credit.—^In re National Surety Co. 
(Cosby Motor Co.), 22 N.T.S.2d 260, 
174 Mlsc. 966. 

etatements tn sworn proof of claim 
filed by a nonresident, which are 
‘'unsupported ... by any compe¬ 
tent testimony and not subject ' to 
cross-examination" are not binding 
on the liquidator.—^In re National 
Surety Co. (Cosby Motor Co.), supra. 
Ibetter fixing UabUlty 

As respects liability of insolvent 
surety company, where its counsel 


had written in reply to letter from 
counsel for claimant that surety 
company did not object to allowance 
in specified amount of claimant's 
claim against bankrupt estate of cor¬ 
poration for which company was 
surety, and that under arrangement 
between company and claimant the 
company waived any claim against 
bankrupt estate in connection with 
contracts between claimant and the 
corporation, surety company thereby 
became defendant in any suit in 
place of the corporation, consented 
that amount of claim ag^alnst cor¬ 
poration should be fixed in bankrupt¬ 
cy proceeding, and approved the 
amount, its liability being no longer 
contingent.—In re National Surety 
Co.. 8 N.T.S.2d 492, 255 App.Dlv. 649, 
appeal dismissed 21 N.E.2d 206, 280 
N.T. 704. 

Evidence h^ stifiLoien.t 

(1) To establish gross neglect of 
duty in management of mutual fire 
company's affairs by secretary-treas¬ 
urer, precluding recovery of compen¬ 
sation by him in receivership pro¬ 
ceeding.—Toy ex rel. Ketcham v. 
Lapeer Farmers Mut Fire Ins. Ass'n, 
297 N.W. 230, 297 Mich. 188. 

(2) To show that driver of auto¬ 
mobile covered by liability policy 
was employee of insured.—In re Gen¬ 
eral Indemnity Corporation of Amer¬ 
ica, 8 N.T.S.2d 962, 266 App.Div. 
172. 

(3) On the trial of a claim for a 
fire loss in proceedings to dissolve 
a mutual fire insurance association, 
to show payment of an assessment, 
for' nonpayment of which it was 
claimed the policy had been suspend¬ 
ed.—In re Lapeer Farmers Mut. Fire 
Ins. Ass'n. 273 N.W. 782, 280 Mich. 
363. 

(4) In proceedings to dissolve a 
mutual fire insurance association, on 
trial of claim for a fire loss on 
realty covered by a mortgage, evi¬ 
dence as to payment of assessments, 
reduction of coverage, termination of 
interest of mortgagee who was pro¬ 
tected by mortgage clause in the pol¬ 
icy, adjustment of the loss, and pay¬ 
ments made by the association after 
the loss, warranted allowance of 
mortgagors* claim on ground they 
were the insured and policy as re¬ 
duced in amount was in force at 
time of loss.—^Toy ex rel. Ketcham v. 
Ijapeer Farmers Mut. Fire Ina Ass'n, 
Lapeer, Mich., 294 N.W. 160, 295 
Mich. 218. 

Evidence held Insuflldent 

(1) To support claim for losses 
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sustained by alleged defalcation of 
employees, on mere proof of pre¬ 
miums paid for some sort of indem¬ 
nity insurance, without proof of the 
terms of the contract.—State v. 
Surety Corporation of America, 162 
A. 862, 19 Del.Ch. 17. 

(2) To support claims for attor¬ 
ney's fees, disbursements, and costs 
incurred by Insured after appoint¬ 
ment of receiver for casualty com¬ 
pany.—State V. American Bonding 
& Casualty Cb., 238 N.W. 731, 213 
Iowa 197. 

99. Statute valid as statute of Um- 
itatioxLS 

Statute requiring claims against 
funds of defunct Insurance compa¬ 
nies to be presented to court of 
claims within year was held valid 
as in nature of statute of limita¬ 
tions.—^In re Atlantic Ins. Co., 232 
N.T.S. 489, 138 Misc. 464. 

Deferred claim 

Where surety company was placed 
in liquidation by New Tork insurance 
department pending action against 
it and other sureties in a federal 
court in Ohio, attorneys representing 
company before liquidation withdrew 
from action, and there was no at¬ 
tempt to substitute insurance de¬ 
partment in company's place, claim 
filed in liquidation proceeding after 
expiration of due date by plaintiffs 
in Ohio action could be considered 
merely as a deferred claim, as pro¬ 
vided for by New Tork statute, and 
not as a general claim, notwithstand¬ 
ing action had proceeded to Judgment 
against company as upon default of 
appearance.—In re National Surety 
Co., 2 N.T.S. 166, 166 Misc. 661. 

Uuder Oalifoxola statutes govern¬ 
ing liquidation of insurance compa¬ 
nies, providing generally that all 
rights shall be fixed as of date of 
order of liquidation, providing spe¬ 
cially for filing of unliquidated 
claims accruing within time for fil¬ 
ing of claims, and giving Judicial 
surety bond the status of an un¬ 
liquidated claim, as was within the 
power of the legislature, county was 
entitled to allowance of claim on bail 
bond of insurance company in liqui¬ 
dation, where bond was forfeited and 
Judgment thereon was entered dur¬ 
ing period allowed for filing of 
claims; under statute making par¬ 
ticular statutory provision l>ara- 
mount to inconsistent general pro¬ 
vision, the special provisions will 
prevail over the generaL—Carpenter 
V. Coast Surety Corporation, 77 P- 
2d 294, 26 Cal»App.2d 209. 
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cretion fix a reasonable time within which claims 
may be filed and the court may extend the time,^ 
although the receiver cannot do so.3 Qaims not 
presented or filed within the time fixed by statute 
or court order,^ or within the time prescribed in 
a notice published by the receiver or liquidator in 
accordance with statutory requirements,5 are pre¬ 
cluded from sharing in the assets, as are claims 
not proved within the time fixed;® but a claim for 
taxes due the state may be filed and enforced after 
the expiration of the time specified.^ In the ab¬ 
sence of statutory authority, however, it has been 
held that the official liquidator of the company has 
no power to disallow claims against it because they 
were not filed within the time limited by him.® 
Claims presented by a state on contractors* bonds 
issued by a surety company before insolvency, of 
which bonds no breach was shown, have been de¬ 
clared prematurely filed;® but a claim of a state 
on the bond of a contractor who defaulted subse¬ 
quently to the appointment of a receiver should be 
allowed.!® 


When a company is dissolved or declared insol¬ 
vent, and placed in a receiver’s hands, stipulations 
in its policies as to the time within which proofs of 
loss must be filed or suits brought are no longer of 
binding force.!! 

(c) Priorities 
aa. In general 

bb. Statutory deposits and special funds 
aa. In General 

Subject to ctatutory provisions, the general rule Is 
that all creditors of an Insolvent company are entitled 
> to share equally In its assets in proportion to their 
! claims. In the absence of statute providing otherwise, 
claims under policies that matured before insolvency or 
dissolution have no preference over the claims of holders 
of unmatured policies. 

In the distribution of the assets of an insolvent 
company, the general rule is that all creditors are 
entitled to share equally in its assets in proportion 
to their claims,!^ subject to such equities as may be 
created by statute or by the charter and by-laws of 


imaer nUnols statntes relating to 
the dissolution of insolvent Insur¬ 
ance companies, an order may not 
be made fixing a time for the ex¬ 
clusion of claims *'at less than 2 
years from and after the date of the 
dissolution of the corporation.”— 
rivans V. Illinois Surety Co., 220 Ill. 
.\pp. 199. 211, affirmed 131 N.B. 262, 
298 Ill. 101. 

1. Mass.—Commissioner of Insur¬ 
ance V. Bristol Mut, Lilahility Ins. 
Co.. ISl N.E. 208, 279 Mass. 326. 

32 C.J. p 1050 note 4. 

2. Conn.—Ensworth v. National Life 
Ass'n, 71 A. 791, 81 Conn. 592. 

3. Mass.—Fogg v. Supreme Lodge 
U. O. of G. L., 33 N.E. 692, 159 
Mass. 9. 

4. Cal.—Carpenter v. Eureka Cas¬ 
ualty Co., 58 P.2d 682, 14 Cal.App. 
2d 533. 

N.Y.—In re Concord Casualty & 
Surety Co., 14 N.Y.S.2d 94, 171 
Misc. 893. 

Pa.—Commonwealth ex reL Schnader 
v. National Surety Co., Com.PI., 
55 Dauph.Co. 43. 

Cla1maiit*s minoxity does not cre¬ 
ate an exception to the statute, 
where the statute Itself does not cre¬ 
ate such an exception.—Carpenter v. 
Eureka Casualty Co., 58 P.2d 682, 14 
Gal.App.2d 533. 

Timely filing of claim; tardy action 
Claimants filing claims In receiver¬ 
ship of mutual insurance company 
within time limited by statute for 
commencing actions could share In 
distribution, notwithstanding' they 
did not commence actions within pre¬ 


scribed time; claimants not filing! 
claims in receivership of mutual in- | 
surance company as permitted by j 
court order and not commencing ac- j 
tions within prescribed time could j 
not share in distribution.—Commis¬ 
sioner of Insurance v. Bristol Mut. 
Liability Ins. Co,. 181 N.E. 20S, 279 
Masa 325. 

5. N.Y.—^People v. Security Life 
Ins. & Annuity Co., 78 N.Y. 114, 
34 Am.R. 522. 7 Abb.N.Cas. 19S. 

Pa.—Commonwealth v. Union Casu¬ 
alty Ins. Co.. 134 A. 433, 287 Pa. 6. 

6 . Mo.—State ex rel. Hyde v, Fal- 
kenhainer, 274 S.W. 722, 309 Mo. 
381. 

Pa.—Commonwealth v. Union Casu¬ 
alty Ins. Co.. 134 A. 435, 2S7 Pa. 6. 

7 . Mo.—In re Life Ass’n of Amerl- | 
ca, 12 Mo.App. 40. 

S. Pa.—Commonwealth v. Employ¬ 
ers' Indemnity Co., 28 Pa.Dlst. 173. 
32 C.J. p 1051 note 9. 

9. Ill.—Evans v. Illinois Surety Co., 
220 Ill.App. 199, affirmed 131 N.B. 
262, 298 Ill. 101. 

10. Ill.—^Evans v. Illinois Surety | 

Co., supra. I 

11 . Minn.—Smith v. National Cred¬ 
it Ina Co., 68 N.W. 28, 65 Minn. 
283, 33 L.R.A. 511. 

32 C.J. p 1060 note 3. 

12. U.S.—Hobbs V. Occidental Life 
Ins. Co., CC.A,Kan.. 87 P.2d 380. 

Ill.—^People ex rel. Lowe v. Mar¬ 
quette Nat. Fire Ins. Co., 267 III. 
App. 478, 482, citing Ooxpus ffuis. 
Ky.—Moren v, Ohio Valley Fire & 
Marine Ins. Co.'8 Receiver, 6 S.W. 

> 2d 1091, 224 Ky. 643, 
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N.J.—Central-Penn Nat. Bank v. New 
Jersey Fidelity & Plate Glass Ins. 
Co., 182 A. 262, 119 N.J.Eq. 265 
—Camden Mortg. Guaranty & Ti¬ 
tle Co. V. Haines, 160 A. 413, 110 
N.J.Eq. 461. 

N.Y.—Van Schaick v. Astor, 274 N.Y. 
S. 322, 153 Misc. 377, reversed on 
other grounds 277 N.Y.S. 394, 154 
Misc. 543. 

Pa.—O'Neil v. Burnett, 106 A. 246, 
263 Pa 216. 

32 C.J. p 1051 note 10. 

Kocatioa. of assets; residence of 
creditors 

"The assets of insolvent insurance 
companies should be treated as a 
unit and disposed of for the benefit 
of all creditors ratably without re- 
grard to the location of the assets or 
the residence of creditors;” the 
Missouri statute prescribing the or¬ 
der of payment of claims against in¬ 
solvent domestic insurance compa¬ 
nies does not indicate any policy "as 
to preference on account of residence 
of claimant or location of assets."— 
McDonald v. Pacific States Life Ins. 
Co.. 124 S.W.2d 1157, 1162, 344 Mo. 1. 

I The several beneficiaries of poli- 
! cies issued by company stand on 
same equitable basis, and the com¬ 
plaint of one beneficiary against pay¬ 
ment of claim of another should 
rest on fact that such payment will 
occasion undue delay in settlement 
of affairs of company and payment 
of other beneficiaries.—^Little v. 

Gould Inv. Ins. Co., 229 P. 616, 103 
Okl. 173. 

Secured and unsecared creditors 
(1) Under Ohio law, an Ohio pol¬ 
icyholder was a "secured creditor^ 
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the company, 13 or by obligations issued by it,l4 and 
to statutory prescriptions as to the order of distri- 


bution.i5 The receiver has no authority to con- 


of New York Insurance company 
which had deposited securities In 
Ohio with superintendent of insur¬ 
ance in trust for benefit of Ohio 
policyholders, and hence, on llQulda- 
tlon of the company in New York, 
policyholder was entitled to prove its 
claim for difference between origrlnal 
debt and amount realized from the 
Ohio fund; the New York statute 
providing that no claim of a secured 
claimant against an insolvent insuz^ 
er shall be allowed at a sum greater 
than difference between value of se¬ 
curity and amount of the claim un¬ 
less claimant shall surrender securi¬ 
ty to superintendent of Insurance, 
constitutes mere restatement of 
“bankruptcy rule’* by which secured 
creditors are allowed to prove the 
balance of their claims above value 
of their security, as contrasted with 
the “chancery rule** by which secured 
creditors are allowed to prove their 
claims in full without regard to their 
security.—^In re Southern Surety Co. 
of New York, 24 N.E.2d 846, 282 
N.Y. 64, 127 A.L.R. 497, affirming 
9 N.Y.S.2d 667, 256 App.Dlv. 287, and 
reargument denied 26 N.R2d 809, 282 
N.Y. 678. 

(2) “Under no condition should a 
court of equity allow preference In 
distribution of proceeds of liquida¬ 
tion amongst unsecured creditors. 
To create and recognize a preferred 
special class of such unsecured cred¬ 
itors is not equity.’*—^Rhelnberger v. 
Security Life Ins. Co. of America, D. 
C.I11., 4 F.Supp. 824, 829, appeal dis¬ 
missed, C.C.A., 72 F.2d 147. 

Disabled and nondlsabled pbUoyhold- 
ers 

In absence of statute, disabled pol¬ 
icyholder in liquidated accident com¬ 
pany has no priority over nondlsa¬ 
bled policyholder or over ordinary 
creditor; claims of nondlsabled hold¬ 
ers of noncancelable accident and 
health policies in liquidated company 
are not “claims for return premi¬ 
ums** within statute providing that 
claims for unpaid losses shall be 
treated as preferred over claims for 
return premiums.—Commissioner of 
Insurance v. Massachusetts Accident 
Co., 60 N.R2d 801, 314 Mass. 558. 

Attozneys 

(1) An attorney was not entitled 
to preferential payment of claim 
agrainst Insolvent surety company for 
services rendered in securing sub¬ 
stantial reduction in company’s po¬ 
tential liability on bond, where his 
services were not the means by 
which anything was brought into the 
company to Increase its property.— 
Dempsey v. Pink, C.C.A.N.Y., 101 F. 
2d 72, certiorari denied 59 S.Ct. 1087, 
307 U.S. 639, 83 L.Ed. 1520. 

{2) As against contractor, counsel 


employed toy contractor’s surety to 
oppose materialmen's claims was 
held entitled to full payment of fees 
out of cash in hands of receivers of 
surety’s successor, although balance 
would consist of little except frozen 
deposits in banks.—Conway v. Un¬ 
ion Indemnity Co., 169 So. 73, 185 La. 
240. 

FremiTtOELs refunded by agency 

Claim of Insurance agency for un¬ 
earned premiums refunded on can¬ 
celing policies under agreement with 
insurance company was held not 
preferred claim.—^Sowards Ins. Agen¬ 
cy V. Ohio Valley Fire & Marine Ins. 
Co., 47 S.W.2d 1043, 243 Ky. 224. 
Priority of general creditor to mort¬ 
gagee 

In absence of actual fraud, gen¬ 
eral creditor of insurance company, 
which borrowed money and gave 
notes secured by mortgage on its 
assets in good faith to enable it to 
meet its obligations and continue in 
business, is not entitled to applica¬ 
tion of assets to satisfaction of his, 
claim before that of mortgagee, on 
theory that they are trust fund for 
benefit of company’s creditors.—^Ari¬ 
zona Corporation Commission v. Cal¬ 
ifornia Ins. Co., 236 P. 460, 28 Arlz. 
128. 

Dlstributiou of Uquidating dividends 

Where petition of insurance com¬ 
missioner as liquidator of Insurance 
company for distribution of liquidat¬ 
ing dividends did not mention any 
account filed by the commissioner, 
order entered thereon reciting that 
commissioner “is authorized to dis¬ 
tribute ... to each holder of 
stock . . . the aliquot share of 
which shall be available for distribu¬ 
tion*' was permissive, not mandatory, 
and did not compel distribution in 
fixed accordance with a detailed judi¬ 
cial prescription such as an account. 
—Fidelity & Deposit Co. of Mary¬ 
land V. Hunt, aaA.Pa., 107 F.2d 42. 
Disputed claims 

The receiver of liquidated Insurer 
was required to pay in full disputed 
claims, in so far as it had been or 
should be established that they be¬ 
came payable before date when liqui¬ 
dation was ordered by court, and in 
so far as claims were of same type 
with respect to their effect on con¬ 
tinuity of business as claims which 
receiver had paid under authority of 
court; receiver who, under authority 
of court, continued to pay in full 
losses accrued on policies was re¬ 
quired to pay a contested claim 
which was reduced to judgment aft¬ 
er date when liquidation was ordered 
by court, up to amount of judgment. 
—Commissioner of Insurance v. Mas¬ 
sachusetts Accident Co., 60 N.E.3d 
801, 314 Mass. 658. 
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13. Conn.—^Betts v. Connecticut Life 

Ins. Co., 62 A. 345. 78 Conn. 442. 

14. CertiLflcates; dividends 

(1) In certificates issued by an in¬ 
surance company, entitling the hold¬ 
ers to certain dividends and pro¬ 
viding that their claims should be in¬ 
ferior to “claims of policy holders 
as against the funds of such com¬ 
pany,** the expression quoted was not 
limited to death claims and matured 
annuity claims, but included all 
claims which policy holders might 
make as such according to the terms 
of their policies; on Winding up of 
the company, after payment of all 
claims due policy holders, the cer¬ 
tificate holders should receive a pro 
rata share of the company’s assets, 
the surrender value of the policies 
being considered; such certificates 
were held not to affect the rights of 
the general creditors of the company. 
—^Lockrldge v. State Mut Life Ina 
Co., 82 S.E. 131, 142 Ga. 30. 

(2) Insurance certificates provid¬ 
ing that, if the company discontinues 
business, the holders of the certifi¬ 
cates “shall be entitled to receive 
pro rata from the assets of said com¬ 
pany,** were held not payable on de¬ 
mand, and not an obligation “pres¬ 
ently enforceable against the compa¬ 
ny,** within the stipulation that a 
receiver should be appointed for the 
company if such certificates repre¬ 
sented such an obligation.—Cherokee 
Life Ins. Co. v. Davis, 82 S.E. 445, 
142 6a. 82. 

(8) Where stockholder of insur¬ 
ance company which was in serious 
financial difficulty made arrange¬ 
ment to secure money, which was 
immediately used to Increase reserve 
for outstanding policies, and received 
from the company a certificate pro¬ 
viding that all surplus gains in ex¬ 
cess of a stated sum should be paid 
semiannually to the holder of the 
certificate until the obligation was 
liquidated, that certificate was a con¬ 
tingent liability and not an absolute 
promise to pay, and that. In event 
of reinsurance, reinsuring company 
should be bound to pay to the holder 
of certificate savings and profits aris¬ 
ing from the reinsured business, the 
right of holder of certificate was ex- 
tlngrulshed by sale and transfer of 
assets of Insurance company under 
court order in receivership proceed¬ 
ing, which sale was equivalent to the 
foreclosure of paramount lien or 
Interest of the policyholders.—^Inter¬ 
national Co. of St. Louis V. Sloan, 
C.C.A.Kan., 114 F.2d 326, certiorari 
denied 61 S.Ct. 142, 311 U.S. 702. 85 
L.Ed. 455. 

16. Mo.—Scheufier v. Continental 

Life Ins. Co., 176 S.W.2d 836. 361 

Mo. 1139—McDonald v. Pacific 
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quired by statute ;29 policyholders receiving partial 
payment of their claims from such funds are enti¬ 
tled to prove the balance of their claims against the 
general assets of the company.39 As between the 
persons for v/hose benefit the funds were establish¬ 
ed, they are to be distributed pro rata, and one of 
such persons cannot secure priority.®! Where the 
fimd is for the security of registered policyholders, 
unregistered paid-up policyholders are not entitled 
to participate, although they had accepted their pol¬ 
icies in exchange for registered policies, there being 
no fraud or mistake.®® Where the deposit was 
made to secure any loss insured against, claimants 
for losses under policies are entitled to priority over 
daimants for unearned premiums.®® 

Policyholders of a domestic company do not re¬ 
linquish their right to share in the distribution of 
a fund deposited by the company with the state in¬ 


surance department by paying one or more premi¬ 
ums to a foreign company which has assumed the 
liabilities of the domestic company ;®4 and, where 
the foreign company accepts a surrender of policies 
from holders of policies of the domestic company 
and issues its policies in exchange, it does not there¬ 
by become a policyholder in the domestic company 
and so entitled to share in the distribution of the 
fund.®5 Where an insurer transfers its business, 
subject to all liabilities, and its transferee’s succes¬ 
sor is subsequently liquidated, general creditors of 
the transferor are entitled to share in the surplus 
of the statutory fund remaining after its policyhold¬ 
ers have been paid, before such surplus is transfer¬ 
red to the liquidator.®® 

Where a special fund is provided for the payment 
of losses, policyholders have a priority over general 
creditors.®*^ As far as the claims of policyholders 


Bq. 190—^In re New Jersey Fidelity 

& Plate Glass Ina Co.. 191 A. 475. 

15 N.J.Mlsc. 384. 

32 C.J. p 989 note 70, p 1051 note 21. 
Statutory deposits and special funds 

generally see supra subdivision a 

<2) of this section. 

JLxL asslgiiee of a claim for a loss 
has the same right of priority as 
the original holder in the distribution 
of the funds deposited.—^Kitchen v. 
Conklin. 51 How.Pr.. N.T., 808. 

PartiLoular claims allowed 

(1) Claims based on policies of 
insurance, claims for return pre¬ 
miums with respect to such policies, 
and claims by assignees of policy¬ 
holders.—^In re New Jersey Fidelity 
& Plate Glass Ins. Co.. 191 A. 475, 16 
N.J.M1BO. 384. 

(2) Claims of injured third persona 
based on liability policies and on 
statutes giving such third persons 
right of direct suit against insurer. 
—^In re New Jersey Fidelity & 
Plate Glass Ins. Co., supra, 

(3) Claims- oft holders of fidelity 
and surety bonds Issued by the com¬ 
pany for breaches of the bonds or for 
return premiums.—^In re New Jersey 
Fidelity & Plate Glass Ins. Co., su¬ 
pra. 

(4) Claims by holders of bonds is¬ 
sued by the company guaranteeing 
payment of principal and interest of 
real estate bond and mortgage obli¬ 
gations of third-party obligors, and 
claims of holders of the company's 
guaranties of notes of third persons. 
—In re New Jersey Fidelity & Plate 
Glass Ins. Co., supra. 

PartlctOar claims disallowed 

(1) Claims for reimbursement by 
agents of the company paying claims 
on behalf of the company, where the 
agents had not taken assignments 
from the policyholders.—^In re New 


Jersey Fidelity & Plate Glass Ina 
Co., 191 A. 475, 16 N.J.Misc. 384. 

(2) Claims of other companies 
which reinsured the obligations of 
the liquidating company, or whose 
obligations were reinsured by the 
liquidating company, as their claims, 
if any, were based on participation 
contract, and not on policy.—^In re 
New Jersey Fidelity & Plate Glass 
Ins. Co., supra. 

(3) Claims by agents, attorneys, 
physicians, adjusters, and the like, 
for services, and for merchandise 
and supplies of various kinds, even 
though services or property were 
supplied to or for the company for 
purpose of performance by the com¬ 
pany of its policy obllgationa—^In re 
New Jersey Fidelity & Plate Glass 
Ins. Co., supra. 

(4) Claims of sureties on bonds is¬ 
sued by the company as principal.— 
In re New Jersey Fidelity & Plate 
Glass Ins. Co., supra. 

mne of executing Judgment or es- 
tabUidfing olalm 

Persons under whose Judgments 
against UabUity insurer for injuries 
caused by autobusses execution and 
levy is made before appointment of 
receiver for Insurer, have prior liens 
on fund deposited with Insurance 
commissioner, but persons so injured 
before appointment and subsequent¬ 
ly establishing right to damages 
from policy holder have preferred 
claim ahecd of general creditors, 
though subject to such special Judg¬ 
ment levies.—^Tuttle v. State Mut. 
Liability Ins. Co., 127 A, 682, 2 N. 
J.Misc. 973. 

89. S.C.—-Wise V. Carolina Hall Ina 

Co., 94 S.B. 585. 108 S.C. 504. 

30. N.J.—^In re New Jersey Fidel¬ 
ity & Plate Glassilns. Co..'191 A. 

I 475, 15 N.J.Misc. 384. 

744 


N.T.—^In re Southern Surety Co. 
of New York, 24 N.E.2d 845, 282 
N.Y. 54, 127 A.L.R. 497, affirming 
9 N.T.S.2d 667. 256 App.Div. 237, 
and reargrument denied 26 N.E.2d 
809, 282 N.T. 678. 

31. N.J.—^In re New Jersey Fidel¬ 
ity & Plate Glass Ins. Co.. 191 A 
476, 16 N.J.Misc. 384-~Tuttle v. 
State Mut. Liability Ins. Co., 127 
A 682, 2 N.J.Misc. 973. 

32 C.J. p 1051 note 25. 

Besideace of creditors 
New York insurance law provision 
requiring insurance company to de¬ 
posit securities with superintendent 
of insurance for protection of policy¬ 
holders creates a fund for the bene¬ 
fit of all American creditors of the 
insurance company and not only for 
benefit of creditors residing in New 
York.—^In re Southern Surety Co. of 
New York, 24 N.B.2d 845, 282 N.T. 
64, 127 AL.R. 497, affirming 9 N.T. 
S.2d 667, 266 App.Div. 237, and re- 
argume'nt denied 26 N.E.25i 809, 282 
N.T. 678. 

32. N.T.—Attorney General v. North 
America Life Ins. Co., 82 N.T. 172. 

83. U.S.—Kelsey v. Cogswell, C.C. 
Ga.. 112 F. 599. 

34. N.T.—^Reese v. Smyth, 95 N.T. 
645. 

35. N.T.—Reese v. Smyth, supra. 

33 . N.T.—^In re Lloyds Ins. Co. cf 
America, 290 N.Y.S. 769, 248 App. 
Div. 479, affirmed People, by Van 
Schaick V. Lloyds Ins. Co. of 
America, 10 N.E.2d 624, 274 N.T. 
512. 

37. N.J.—In re New Jersey Fidelity 
& Plate Glass Ins. Co., 191 A 476. 
16 N.J.Misc. 384. 

S.C.—Powell V. Gray, 20 S.E.2d 391, 
894, 200 S.C. 164, citing OorpiUl 
Juris. 

j 32 C.J. p 1051 note 17. 
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are not satisfied out of such fund, they become gen¬ 
eral creditors with regard to the assets of the com¬ 
pany.®* As betw'een policyholders, no preference 
should be g^ven to policyholders of any state.®* 
Where a mutual company, after reinsuring all its 
risks, has a surplus remaining in the treasur>*, made 
up of the proceeds of cash payments by members 
and the interest on the investments thereof, all the 
members who contributed to such surplus are enti¬ 
tled to share in it in proportion to the amount of 
their respective payments, whether or not they are 
policyholders at the time of the distribution.^* A 
bill of exchange or a check drawn by the company 
in payment of a loss occurring before dissolution, 
but not against any particular fund, is not an as¬ 
signment pro tanto of assets, and the payee is not 
entitled to any preference.^! 

(d) Right of Set-Off 

The authorities are not uniform on the question 
whether an insured may set off his claim against his in¬ 
debtedness or obligation to the company, as for premiums. 

An accrued claim for a loss may, under some au¬ 
thorities, be set off against a debt due from insured 
to the company.^® So a policyholder who is enti¬ 


tled to reimbursement on the insolvency of the com¬ 
pany may set off the equitable value of his policy 
against his liability on a mortgage given to the 
company.**® As to this last, however, the contrary 
has also been held;^^ and in any event the rule 
that, where a policy has not matured at the time of 
the insolvency or dissolution of the company, the 
holder is a creditor, and, if indebted to the compa¬ 
ny, may set off against his indebtedness the value 
of his policy at the date of insolvency or dissolu¬ 
tion, has no application to mutual companies,*® or 
where the debt constitutes a part of the company’s 
guaranty fund.*® 

In the absence of a statute providing therefor *7 
amounts due for premiums on policies have been 
held absolute debts, so that they cannot be set off 
against any loss or individual claims due from a 
company in liquidation,*® but there is also authority 
opposed to this view;** so it has been held that in 
an action for premiums insured may set off undis¬ 
puted and liquidated claims for losses.®* 

It has been held that in an action by the receiver 
to recover from a stockholder dividends w^hich have 
been improperly paid to him, the stockholder cannot 


On liquidation of insurance com¬ 
pany, expense of actual liquidation 
and administration of special trust 
fund deposited to secure policyhold¬ 
ers should be paid out of such fund 
before distribution to policyholders, 
but fund should not be cbargred with 
any shajre of the expense of admln- 
tration of the greneral assets.—In re 
Xew Jersey Fidelity & Plate Glass 
Ins. Co.. 191 A. 475, 15 N.J.Misc. 884. 

Who axe poUoyholders 
On liquidation of insurance com¬ 
pany doing business in New Jersey 
and other states, determination of 
New York liquidator as to creditors 
entitled to share as policyholders In 
special trust fund, deposited to se¬ 
cure policyholders, was held binding 
on commissioner of banking and in¬ 
surance as New Jersey liquidator, 
where so provided by contract be¬ 
tween the two liquidators, approved 
by the courts of both states.—^In re 
New Jersey Fidelity & Plate Glass 
Ins. Co., supra. 

38. N.J.—In re New Jersey Fidelity 
& Plate Glass Ins. Co., supra. 

33 C.J. p 1061 note 18. 

39. N.J.—.In re New Jersey Fidelity 
& Plate Glass Ins. Co., supra. 

40. N.J.—Smith V. Hunterdon Coun¬ 
ty Mut, Fire Ina Co., 4 A. 662. 
41 N.J.Bq. 473. 

41. Masa—Fogg v. Supreme Lodge 
U. O. of G. L.. 33 N.B. 692. 159 
Mass. 9. 


Pa—Commonwealth v. American 
Life Ins. Co.. 29 A. 6C0, 707. 162 Pa. 
586. 42 Am.S.B. S44. 

48. Mass.—Commonwealth v. Shoe & 
Leather Dealers' Fire & Marine 
Ins. Co., 112 Mass. 131. 

32 C.J. p 1052 note 34. 

Set-off in action against members 
of insolvent mutual company for 
assessment see supra 3 131. 

43. U.S.—Carr v. Hamilton. La, 9 
S.Ct. 295. 129 U.S. 252. 32 L.Ed. 
669—Scammon v. Kimball. Ill., 92 
U.S. 363, 23 LuBd. 483. 

44. N.T.—^Newcomb v. Almy, 96 N.T. 
308. 

45.. Ky.—^Allen v. Thompson. 56 S. 
W, 828. 108 Ky. 476. 22 Ky.L. 164. 

48. Ky.—^Allen v. Thompson, supra 

47. N.T.—Pink v. Isle Theatrical 
Corporation. 3 N.B.2d 621. 271 N.Y. 
890, modifying 284 N.Y.S. 447, 246 
App.Div. 24, and motion denied 4 
N.E.2d 251, 272 N.Y. 500. 

48. N.T.—Van Schaick v. Lincoln 
Dye Works, 263 N.Y.S. 114, 146 
Misc. 342. 

A member of a mutual m arin e Isu 
snrance oompaay which has become 
insolvent cannot set off against his 
indebtedness for premiums due on 
policies a loss sustained by him 
which has been adjusted and is pay¬ 
able by the company, since the Pre¬ 
miums in such a company constitute 
a fund which as insurer the mem¬ 
ber is bound to make good for the 
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benefit of all creditors, and In his 
quality of assured he is bound to- 
take a pro rata dividend from such 
fund, and can secure no preference 
over other creditors by reason of 
his being also a debtor.—Lawrence 
V. Nelson, 21 N.Y. 168. affirming 17 
N.Y.Super. 240. 

49. TTneamed pramiiims paid on pol¬ 
icies canceled when insurance com¬ 
pany became Insolvent were proper 
set-off against receiver's claim for 
premiums due from insured on other 
policies.—^Newman v, Hatfield Wire 
& Cable Co., 174 A. 491. 113 N.J.Law 
484. 

Moneys paid by insured during 
coverage period of automobile truck 
liability and workmen's compensa¬ 
tion policies for damages and com¬ 
pensation were proper set-off against 
claim of receiver for premiums due 
on other policies.—^Newman v. Hat¬ 
field Wire & Cable Co., supra. 

90t. N.J.—^Newman v. Vietmeyer 

Bros.. 172 A. 795. 12 N.J.Misc. 477. 
bosses held unliquidated 

Insured's counterclaim for estimat¬ 
ed damages it might have to pay its 
employees, claiming compensation 
for injuries sustained before insur¬ 
er's insolvency, in action by insur¬ 
er's receiver for premiums due on 
other policies than those covering 
liability for such damages, was prop¬ 
erly stricken out as for unliquidated 
and presently unprovable losses.— 
Newman v, Hatfield Wire & Cable 
Co.. 174 A. 491, 113 N.J.Law 484. 
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set off claims for return premiums and loss, as the • 
receiver represents not the company but the credi¬ 
tors and the same conclusion has been reached 
as to the obligation of insured on his premium note 
with reference to setting off a claim for a loss aft¬ 
er insolvency, 52 although it is otherwise where the 
loss occurred before insolvency.®® The receiver 
may offset amounts due on notes given by policy¬ 
holders against the value of the policies and pay 
a dividend on the balance only.®^ 

In a suit by the insurance commissioner against 
an agent of the company to recover money collect¬ 
ed by the agent for the company, the agent cannot 
set off indebtedness of the company to him;®® and, 
where agents have in their hands money due the 
company for premiums not turned over by them 
before receivership, they cannot set off, as against 
the receiver's claim for such moneys, a dividend on 
claims, assigned to them by policyholders, for re¬ 
turn premiums due to policyholders.®® 

Mutual debts and credits. Debts and credits, to 
be mutual, within a statute permitting set-off of 
mutual debts and credits, must be due from the 
same persons in the same capacity.®*^ 

Liquidator not a receiver, A superintendent of 
insurance, acting as liquidator, has been held not 


a receiver within a statute permitting set-off by a 
debtor on the appointment of a receiver for the 
creditor.®® 

b. Assets and Funds of Foreign Companies 

(1) Supervision and control 

(2) Claims and priorities 

(1) Supervision and Control 

(a) In general 

(b) Statutory deposits 

(c) Alien companies 

(a) In General 

The local assets of a foreign Insurance company In 
liquidation or receivership generally are administered 
and distributed under the supervision and control of the 
local courts in accordance with the law and equities of 
the case. 

The control and supervision of the local assets 
of a foreign insurance company in receivership or 
liquidation rest primarily in the local courts, acting 
through designated receivers or state officers.®® 
The local courts have control of the assets of a for¬ 
eign company within the state and power to order 
distribution thereof according to the law and equi¬ 
ties of the case.®® The statutes of the particular 
jurisdiction may determine the person entitled to 


51. N.T.—Osgood V. Ogden. 8 Abb. 
Dec. 425, 4 Keyes 70. 

52. N.T.—Pardo V. Osgood. 2 Abb. 

Pr.,N.S., 366, reversed on other 

grounds 28 N.T.Super. 348. 

58. N.T.—Osgood v. De Groot, 36 N. 

T. 348. 2 Transcr.A. 86. 

54. N.T.—^People v. Security Life 
Ins. & Annuity Co., 78 N.T. 114, 
34 Am.R. 622, 7 Abb.N.Cas. 198. 

Pa.—Commonwealth v. American Life 
Ins. Co., 29 A. 707—Commonwealth 
V. American Life Ins. Co.. 29 A. 
660. 162 Pa. 686. 42 Am.S.H. 844. 

55. Pa.—O’Neil v. Burnett, 106 A. 
246, 263 Pa. 216. 

56. Pa.—Commonwealth v. Guardian 
Fire Ins. Co., 66 Pa.Super. 208. 

57. N.T.—^In re Consolidated In¬ 
demnity & Insurance Co., 28 N.T.S. 
2d 472, 176 Mlsc. 490, affirmed 28 
N.T.S.2d 710, 262 App.Div. 724. ap¬ 
peal granted 29 N.T.S.2d 143, 262 
App.Div. 833, reversed on other 
grounds 38 N.B.2d 119, 287 N.T. 
84. 

58. N.T.—In re Bquitable Casualty 
& Surety Co., 266 N.T.S. 661. 236 
App.Div. 260. 

A baxOc in which a surety company 
h€Ld a deposit could not set off its 
unmatured claim against a demand 
made on it by the superintendent of 
Insurance, acting as liquidator of the 


company, for pasrment of the amount 
of the deposit.—^In re Equitable Cas¬ 
ualty & Surety Co., supra. 

59. N.T.—^Moscow Fire Ins. Co. v. 
Bank of New Tork & Trust Co.. 
20 N.B.2d 758, 280 N.T. 286, af¬ 
firming 3 N.T.S.2d 663, 253 App. 
Div. 644, affirming 294 N.T.S. 648, 
161 Misc. 903, affirmed 1 N.T.S.2d 
640, 268 App.Div. 710, and 1 N.T. 
S.2d 641, 263 App.Div. 710, appeal 
dismissed Moscow Fire Ins. Co. v. 
Bank of New Tork & Trust Co., 16 
N.E.2d 864, 278 N.T. 709, rear¬ 
gument denied 21 N.B.2d 890, 280 
N.T. 848, certiorari granted U. S. 
V. Moscow Fire Ins. Co., 60 S.Ct. 
129, 308 U.S. 642, 84 L.Bd. 4^6, 
rehearing denied 60 S.Ct. 706, 309 

U.S. 697, 84 L.Bd. 1036, motion 
denied 24 N.B.2d 487, 281 N.T. 818, 
affirmed 60 S.Ct. 725, 309 U.S. 624, 
84 L.Bd. 986—^In re People, by 
Beha, 228 N.T.S. 106, 233 App.Dlv. 
378, followed in 228 N.T.S. Ill, 223 
App.Dlv. 384. 

Ohio.—State v. Union Casualty Ins. 
Co., of Philadelphia, 8 Ohio App. 
286. 

Bscalver vested with foil title 

It has been held, however, that a 
local court could not seize the local 
property of an insolvent insurance 
company of another state to satisfy 
local creditors, where the courts of 
the state of the compans^s domicile 
had placed the company in the hands 
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of a domiciliary receiver, in whom 
statute vested full title to all the 
company’s assets without provision 
for an ancillary receiver.—O’Malley 

V. Wilson, 185 S.B. 109, 182 Ga, 97. 

60. N.T.—^Moscow Fire Ins. Co. v. 
Bank of New Tork & Trust Co., 
20 N.B.2d 768, 280 N.T. 286, af¬ 
firming 3 N.T.S.2d 663. 263 App. 
Div. 644, affirming 294 N.T.S. 648, 
161 Mlsc. 903, affirmed 1 N.T.S.2d 
640, 253 App.Dlv. 710, and 1 N.T.S. 
2d 641, 253 App.Div. 710, appeal 
dismissed Moscow Fire Ins. Co. v. 
Bank of New Tork & Trust Co., 
16 N.B.2d 864, 278 N.T. 709, rear¬ 
gument denied 21 N.B.2d 890, 280 
N.T. 848, certiorari granted U. S. 
V. Moscow Fire Ins. Co., 60 S.Ct 
129, 308 U.S. 642, 84 L.Bd. 456, 
rehearing denied 60 S.Ct. 706, 309 
U.S. 697, 84 L.Bd. 1036, motion de¬ 
nied 24 N.B.2d 487, 281 N.T. 818. 
affirmed 60 S.Ct. 726, 309 U.S. 624, 
84 L.Ed. 986—In re Phillips, 200 
N.T.S. 639, 206 App.Div. 314. 

Ohio.—State v. Union Casualty Ins. 
Co., of Philadelphia, 8 Ohio App. 
285. 

Any plan of dlstxibiitlon of the lo¬ 
cal assets of the company among the 
local creditors must be in accordance 
with the statutes.—^In re Internation¬ 
al Reinsurance Corporation, 3 N.B.2d 
518, 271 N.T. 381, affirming In re 
People by Van Schalck, 286 N.T.S. 
536, 246 App.Dlv. 791. 
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the possession of such local assets for the purpose 
of conserving, liquidating, and distributing them.®^ 
Under some statutes the superintendent of insur¬ 
ance is intrusted with the duty of conserving the lo¬ 
cal assets of a foreign insurance company in liq¬ 
uidation,®2 but his disposition of claims and other 
matters is subject to the direction and approval of 
the court.®® 

Since the primary receiver has no extraterritorial 
jurisdiction, he cannot reach assets outside the 
domicile without consent of the courts of the state 
in which such assets are located.®^ The local court, 
however, may direct an ancillary receiver to turn j 
over the company's property in his custody, impos¬ 
ing such conditions as it may deem fit for the pro¬ 
tection of local claimants.®® Where the assets of 
the company are being administered by an ancil¬ 
lary receiver, the court may permit the intervention 
of a foreign receiver as a matter of comity, since 
there may be a surplus resulting after distribution 
among the local creditors entitled to share in the 
fund.®® 


(b) Statutory Deposits 

The distribution of deposits, required of foreign In¬ 
surance companies as a condition to their doing busi¬ 
ness within the state, Is to be made by the officer desig¬ 
nated by statute, under the direction of the local courts 
In accordance with the local law. 

Funds or .securities of a foreign insurance com¬ 
pany deposited with the commissioner of insurance 
or other similar state officer as a condition to such 
company doing business within the state, as dis¬ 
cussed supra § SI, constitute part of the company's 
assets within the state.®* although under some stat¬ 
utes on the insolvency of the company legal title to 
the deposit passes from the company and rests in 
the state.®® 

Where the statute so provides, such funds arc to 
be administered and distributed by the state officers 
intrusted therewith.®® Where a local receiver has 
been appointed for a foreign insurance company, 
whether he may take possession of the fund on de¬ 
posit with state officers depends on the particular 
statutes involved, the state officers ordinarily be¬ 
ing entitled to retain such fund"® at least until cred- 


61. Beo^ver or conanlBsloner 
Under the Missouri statutes, 

where, after insolvency of foreign 
insurance company which had been 
engaged in selling annuity contracts 
within state, receivers were appoint¬ 
ed on application of the securities 
commission to take possession of se¬ 
curities deposited in escrow for ben¬ 
efit of contract holders, the state in¬ 
surance commissioner was not enti¬ 
tled to revocation of the receivership 
and possession of securities even 
though shortly before Insolvency the 
insurance company had also been 
writing life insurance.—State ex inf. 
McKittrlck ex rel. Maloney v. Fidel¬ 
ity Assur. Ass'n, Mo., 179 S.W.2d 67. 

62. N.Y.—^In re People, by Beha, 
228 N.Y.S. 106, 233 App.Div. 37S, 
followed in 228 N.Y.S. Ill, 223 
App.Div. 384. 

iTtcmary recelirer . 

The assets of an Insolvent foreign 
company taken over by the superin¬ 
tendent of insurance or other state 
officer under statutory authority are 
held by him as an ancillary receiver. 
—•In re Stoddard, 151 N.E. 169, 242 
N.Y. 148, 45 A.LI.R. 622, modifying 
People V. Stoddard, 210 N.Y.S. 904, 
214 App.Div. 777. affirming In re 
Stoddard. 207 N.Y.S. 60. 128 Misc. 
877—In re People, by Beha. 229 N. 
Y.S. 654, 224 App.Div. 105, appeal 
dismissed 164 N.E. 676, 249 N.Y. 
538. 

63. N.Y.—In re People, by Beha. 228 
N.Y.S. 106, 288 App.Div. 878. fol¬ 
lowed in 228 N.Y.S. Ill, 223 App. 
Div. 384. 

64. Mich.—Commissioner of Insur¬ 


ance V. National Dife Ins. Co. of 
U. S.. 273 N.W. 592, 280 Mich, 344. 

65. Mich.—Commissioner of Insur¬ 
ance V. National Liife Ins. Co. of 
U. S., supra. 

66. Hisuilssal of intervention 

WTiere court permitted domestic 
liquidator to enter into contract with 
foreign liquidator with respect to 
distribution of deposit of securities 
with state treasurer of foreign in¬ 
surance company doing business as 
surety, and permitted foreign liqui¬ 
dator to file his intervention setting 
up his interpretation of contract, 
court erred in dismissing foreign liq¬ 
uidator’s plea of intervention after 
hearing on merits in suit to cancel 
contract.—Lloyds Ins. Co. of America 
V. State. Tex.Civ.App., 98 S.'NV.2d 259, 
error refused. 

67. Ill.—American Bonding & Cas¬ 
ualty Co. v. Chicago Bonding & 
Ins.’Co,. 251 I11.APP. 549. 

68 i. U.S.—^American United Life Ins. 
Co. v. Fischer, C.C.A.Iowa, 130 F. 
2 d 643. 

69. U.S,—^American United Life Ins. 

Co. V. Fischer, supra. 

Ohio.—State v. Union Casualty Ins. 
Co., of Philadelphia, 8 Ohio App. 
285. 

Status of local officer 

(1) Within the state the title of a 
local officer to deposited securities 
Is superior to that of a receiver 
for the company in other states.— 
Lydlck V. Fischer, C.C.A.Tex., 135 P. 
2d 983. 


(2) However, such title is subject 
to the law and policy of other states 
if the local officer should seek the 
aid of such courts.—Lydick v. Fisch¬ 
er. C.C.A.Tex., 135 P.2d 983, 

(3) A decree declaring rights of 
the local receiver under local law 
to securities deposited by foreign 
insurance company W'lth local com- 

> missioner was not required to state 
I specifically that if local commlsslon- 
1 er in his official capacity, or in his 
j facilitating status as receiver, found 
it necessary to resort to courts of 
I another state, the commissioner 
I would subject himself to public pol- 
i Icy of that state, since the rule was 
j one of inescapable general law.—Ly- 
i dick V. Fischer. C.C.A.Iowa, 141 F.2d 
■' 441. 

I Extent of title 

i WTiere foreign company reinsured 
I solvent local insurance company 
I which had deposited securities with 
' local insurance commissioner, and 
I thereafter foreign company became 
j Insolvent, provision In decree that 
j local commissioner, as receiver of lo- 
' cal company, was entitled to all the 
j principal, income, interest due and 
accrued, and all advancements and 
capitalized amounts due and accrued 
on the deposited securities as of 
time foreign company became in¬ 
solvent, was not improper because of 
failure to Include a restriction limit¬ 
ing local receiver to the amounts of 
money physically located In the state. 
—Lydick v, Fischer, C.C.A.Iowa. 141 
F.2d 441. 

70. Tex.—Crowell v. Terrell, Civ. 

App., 250 S.W. 252. 
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itors intended to be protected by such fund have 
been paid.'^i Where a statute so provides, the re¬ 
ceiver is entitled to take possession of the funds 
and administer and distribute them under order of 
the court.72 Apart from any such statute, the state 
officers may ask the court to take possession of the 
deposit to be administered therein by an ancillary 
receivership.'J'S 

On delivery or surrender of the property to the 
receiver under order of the court, the responsibility 
of the state officers with respect thereto ceases and 
is discharged.'^^ 

(c) Alien Companies 

Title to, and possession of, the statutory funds of 


an alien Insurance company within the state are governed 
by the local law. 

Title to, and possession of, the statutory funds 
of an alien insurance company within the state are 
governed by the local law.'^S No rule of comity re¬ 
quires the state to abandon its control over the as¬ 
sets of an alien insurance company within the 
state.*^® The nationalization of an alien insurance 
company and appropriation of its assets by the law 
of the country in which the company is domiciled 
has no application to funds deposited or held with¬ 
in a state under local statutes as a condition to its 
doing business therein,and the termination of 
the existence of the company in the country of its 


71. Showliifir by receiver 

Under statute providing that secur¬ 
ities deposited with the state treas¬ 
urer by a foreign bonding and casu¬ 
alty company shall remain with him 
In trust to answer default of said 
company as surety to answer default 
established by final Judgment on 
which execution may lawfully be Is¬ 
sued against the company, motion, 
by receiver appointed In a proceeding 
against a bonding and casualty com¬ 
pany to require the state treasurer 
to turn over securities deposited by 
the company, falling to show that 
the demands of all persons for whose 
benefit the deposit was made had 
been established by final Judgment, 
shows no right entitling the receiver 
to the deposit.—Crowell v. Terrell, 
supra. 

72. La.—^Hickman v. Public Indem¬ 
nity Co. of Newark; N.J., 161 So. 

188, 182 La. 160. 

Purpose of statute is to confer 
same power on receiver of foreign 
company as is conferred on receivers 
for domestic companies.—^Hankins v. 
Sallard. La.App., 188 So. 411. 
fixisteace of liens Inuuaterisl 

State officer must surrender depos¬ 
its belonging to foreign life insur¬ 
ance company where court has aj)- 
polnted receiver and calls for surren¬ 
der and delivery of such deposits, 
even though such securities are im¬ 
pressed with lien, where such officer 
Is powerless to enforce liens.—^Hol¬ 
loway V, Federal Reserve Life Ins. 
Co., I>.C.Mb., 21 F.Supp. 516. 

78- SeoognitiozL of transfer to re¬ 
ceiver 

(1) Where Alabama state treasur¬ 
er. with whom indemnity company 
had deposited New Orleans serial 
bond. Intervened in company’s an- 
cillaxy receivership In .^Jabama and 
asked court to take possession of 
bond and distribute proceeds, Ala¬ 
bama court had Jurisdiction and pow¬ 
er to grant treasurer’s request, and 
New Orleans board of liquidation 
of city debt could not refuse to 


transfer registration to ancillary 
receiver on ground that such state 
treasurer could not divest himself 
of his trust.—Conway v. Union In¬ 
demnity Co., 160 So. 289, 181 La. 664. 

(2) In such case the fact that the 
bond deposited in Alabama was ac¬ 
companied by resolution of compa¬ 
ny's board of directors which inad¬ 
vertently recited that the bond was 
registered on books of treasury de¬ 
partment of United States, instead 
of reciting that it was so registered 
with New Orleans board of liquida¬ 
tion of city debt, was held not to en¬ 
title such liquidation board to refuse 
to transfer registration after indem¬ 
nity company went into receivership. 
—Conway v. Union Indemnity Co., 
supra. 

Beqnest to be rdieved of trust 

The court appointing the receiver 
acquires the right to order distribu¬ 
tion of the fund among those enti¬ 
tled to share therein, where the state 
officer having possession of the fund 
asks to be relieved of his trust.— 
Phillips v. Perue, 229 S.W. 849, 111 
Tex. 112, answers to certified ques¬ 
tions conformed to, Clv.App., 233 
S.W. 152. 

74> U.S.—^Holloway v. Federal Re¬ 
serve Life Ins. Co., D.C.Mo., 21 F. 

Supp. 616. 

75. Nationalisation, of company 

Decrees of the Russian Soviet gov¬ 
ernment nationalizing insurance 
business have no effect in United 
States.—^Moscow Fire Ins. Co. v. 
Bank of New York & Trust Co., 20 
N,B.2d 768, 280 N.Y. 286, affirming 
3 N.Y.S.2d 668, 263 App.Div. 644, af¬ 
firming 294 N.Y.S. 648, 161 Misc. 908, 
affirmed 1 N.Y.S.2d 640, 253 App.Div. 
710, and 1 N.Y.S.2d 641, 268 App.Dlv. 
710, appeal dismissed Moscow Fire 
Ina Co. V. Bank of New York & 
Trust Co., 16 N.B.2d 854, 278 N.Y. 
709, reargument denied 21 N.B.2d 
890, 280 N.Y. 848, certiorari granted 
U. S. V. Moscow Fire Ins. Co., 60 
act. 129, 308 U.S. 542, 84 L.Bd. 456, 
rehearing denied 60 S.Ct. 706, 809 U. 

748 


S. 697, 84 L.Ed. 1036, motion denied 
24 N.E.2d 487, 281 N.Y. 818, affirmed 
60 act. 726, 309 U.S. 624, 84 L.Ed. 
986—^U. S. V. President & Directors 
of Manhattan Co., 12 N.B.2d 618, 276 
N.Y. 396, reversing 293 N.Y.S. 928, 
249 App.Dlv. 807, motion granted 
295 N.Y.S. 763, 260 App.Div, 769, and 
reargument and motion denied 14 
N.B.2d 383, 277 N.Y. 671. 

78. N.Y.—^Moscow Fire Ins. Co. v. 
Bank of New York & Trust Co., 20 
N.B.2d 758, 280 N.Y. 286, affirm¬ 
ing 3 N.Y.a2d 663, 263 App.Div. 
644, affirming 294 N.Y.a 648. 161 
Misc. 903, affirmed 1 N.Y.S.2d 640, 
263 APP.D1V. 710, and 1 N.Y.a2d 
641, 253 App.Div. 710, appeal dis¬ 
missed Moscow Fire Ins. Co. v. 
Bank of New York & Trust Co., 
16 N.E.2d 854, 278 N.Y. 709, rear¬ 
gument denied 21 N.E.2d 890, 280 
N.Y. 848, certiorari granted U. S. 
V. Moscow Fire Ins. Co., 60 S.Ct 
129, 308 U.S. 642, 84 L.Ed. 466, 
rehearing denied 60 S.Ct. 706, 809 

U. S. 697, 84 L.Ed. 1036, motion 
denied 24 N.E.2d 487, 281 N.Y. 
818. affirmed 60 3.Ct. 725, 309 U.S. 
624, 84 L.Bd. 986. 

77- N.Y.—^Moscow Fire Ins. Co. v. 
Bank of New York & Trust Co., 
20 N.B.2d 768, 280 N.Y. 286, af¬ 
firming 8 N.Y.S.2d 663, 263 App. 
Div. 644, affirming 294 N.Y.S. 648, 
161 Misc. 903, affirmed 1 N.Y.a2d 
640, 263 App.Div. 710, and 1 N.Y. 
a2d 641, 263 App.Div. 710, appeal 
dismissed Moscow Fire Ins. Co. v. 
Bank of New York & Trust Ca, 
16 N.B.2d 864, 278 N.Y. 709, rear¬ 
gument denied 21 N.B.2d 890, 280 
N.Y. 848, certiorari granted U. S. 

V. Moscow Fire Ins. Co.. 60 S.Ct 
129. 308 U.S. 642. 84 L.Ed. 466, 
rehearing denied 60 S.Ct. 706, 309 
U.S. 697, 84 L.Bd. 1086, motion 
denied 24 N.E.2d 487, 281 N.Y. 818, 
affirmed 60 S.Ct. 725. 309 U.S. 624, 
84 L.Ed. 986. 

Ijooal bzaxLoh unaffected 
As respects local funds and sscor- 
ities, decrees of the Russian Soviet 
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domicile does not deprive the local courts of con- them.'^® Recognition of the alien government by 
trol over such funds and the right to administer the United States government does not deprive a 


government nationalizing insurance 
business and terminating existence 
of insurance companies in Russia 
did not automatically terminate ex¬ 
istence of United States branch of 
Russian insurance company.—Mos¬ 
cow Fire Ins. Co. v. Bank of NTew 
York & Trust Co., 20 N.E.2d 758. 

280 N.Y. 286, affirming 3 N.T.S.2d 
653. 253 App.Div. 644. affirming 294 

X. Y.S. 648. 161 Misc. 903, affirmed 
1 N.Y.S.2d 640. 253 App.Div. 710. and 
1 K.Y.S.2d 641, 253 App.Div. 710. 
appeal dismissed Moscow Fire Ins. 
Co. V. Bank of New York & Trust 
Co.. 16 N.E.2d 854, 278 N.T. 709, re- 
argument denied 21 N.E.2d 890. 280 
N.Y. 848, certiorari granted U. S. v. 
Moscow Fire Ins. Co., 60 S.Ct. 129, 
308 U.S. 542. 84 L.Ed. 456, rehearing 
denied 60 S.Ct. 706, 809 U.S. 697, 84 
L.Ed. 1036, motion denied 24 N.E. 
2d 487, 281 N.Y. 818, affirmed 60 S.Ct. 
725. 309 U.S. 624. 84 L.Ed. 986. 

Character of local property 
The character of property of Unit¬ 
ed States branch of insurance com¬ 
pany of a foreign country in state is 
dependent on state law.—Moscow 
Fire Ins. Co. v. Bank of New York 
& Trust Co.. 20 N.E.2d 758, 280 N. 

Y, 286. affirming 3 N.Y.S.2d 653, 258 
App.Div. 644, affirming 294 N.Y.S. 
648, 161 Misc. 90S, affirmed 1 N.Y.S. 
2d 640. 253 App.Div. 710. and 1 N. 

T. S.2d 641, 253 App.Div. 710, appeal 
dismissed Moscow Fire Ins. Co. v. 
Bank of New York & Trust Co., 16 
N.E.2d 854, 278 N.Y. 709, reargument 
denied 21 N.E.2d 890, 280 N.Y. 848, 
certiorari granted U. S. v. Moscow 
Fire Ins. Co.. 60 S.Ct. 129, 308 U.S. 
542, 84 L.Ed. 456, rehearing denied 
60 S.Ct 706, 309 U.S. 697. 84 L.Ed. 
1036. motion denied 24 N.E.2d 487, 

281 N.Y. 818, affirmed 60 S.Ct. 725, 309 , 

U. S. 624, 84 L.Ed. 986. 

78l Asffigiiinsat of blalin to United 
States 

Assignment by Russian Soviet gov¬ 
ernment of its claims against Ameri¬ 
can nationals to United States after 
latter’s recognition of such govern¬ 
ment did not divest state courts of 
control of assets of Russian insur¬ 
ance company's state branch, depos¬ 
ited with trust company pursuant to 
order of state court after such gov¬ 
ernment’s termination of parent com¬ 
pany’s existence.—Moscow Fire Ins. 
Co. v. Bank of New York & Trust 
Co., 20 N.E.2d 758, 280 N.Y. 286. af¬ 
firming 3 N.Y.S.2d 653, 253 App.Div. 
644, affirming 294 N.Y.S. 648, 161 
Misc. 903, affirmed 1 N.Y.S.2d 640, 
253 App.Div. 710, and 1 N.Y.S.2d 641, 
253 App.Div. 710, appeal dismissed 
Moscow Fire Ins. Co. v. Bank of New 
York & Trust Co., 16 N.B. 2 d 864, 278 
N,Y. 709, reargument denied'21 N.B. 
"•d 690, 280 N.Y. 848. certiorari grant¬ 


ed U. S. V. Moscow Fire Ins. Co., 60 i foreign country* in state is subject to 
S.Ct. 129, 308 U.S. 542. 84 Ij.Ed. 456, { state laws, and both such property 
rehearing denied 60 S.Ct 706, 309land branch’s complete and separate 
U.S. 697, S 4 L.Ed. 1036. motion denied I organization analogous to domestic 
24 N.E.2d 4S7, 281 N.Y. 818, affirm- 1 corporation are immune from control 
ed 60 S.Ct. 725, 309 U.S. 624, 84 L- • of any foreign power.—Moscow Fire 
Ed. 986. ■ Ins. Co. v. Bank of New York & 

Trust Co., 20 N.B.2d 758, 280 N.Y. 
286. affirming 3 N.Y.S.2d 653, 253 


Z^ocal branch as separate business 
(1) Insurance law, in allowing In¬ 
surance companies of foreign coun 


App.Div. 644. affirming 294 N.Y.S. 
648. 161 Misc. 903, affirmed 1 N.Y. 


tries to do business In state, was In- ! § C40, 253 App.Div 710 and 1 N. 

tended to treat domestic agency of;Y.s.2d 641, 253 App.Div 710, appeal 
such a company largely as complete; dismissed Moscow Plre Ins. Co. v. 
and separate organization, place It, B^nk of Mew York & Trust Co., 18 
on parity with domestic corporation. ^ x.E.2a SS 4 . 278 X.Y. T09. reargument 
supeni’lse and regulate It as such,, denied 21 X.E.2d S90 2 S 0 X.T S48, 
and reaulre It by deposit of prescrlb- I certiorari granted U. S. v. Moscow 
ed assets, to set up In Vnited States ! gg g j.g gpg ^ g 

a capital corresponding to that of; 84 L.Ed. 456, rehearing denied 

domestic corporations as security for , gg g pj -gg ggj ^.s 69T S4 T.g>j 
business transacted by It In state ^ iggg^ motion denied 24 XE. 2 d 487, 
only.—Moscow Fire Ins. Co. v. Bank i .51 x.Y. SIS. affirmed 60 S Ct 725, 
of Xew York & Trust Co.. 20 X.E. 2 d ■ ggg u.s. 624, 84 L.Ed. 986. 

758, 280 X.Y. 286. affirming S X.Y.S. . 

2d 658, 253 App.Dlv. 644, affirming <-> aspects local funds and se- 
294 X.Y.S. 648. 161 Misc. 90S. affirm- curitles. a foreign government cannot 


ed 1 X.T.S.2d 840. 25$ App.Dlv. 710. ■ 


take over business conducted in the 


and 1 X.Y.S.2d 641, 253 App-Dlv. 710. I ^ ^y foreign corporation ap- 
appeal dismissed Moscow Fire ins.' 

Co. V. Bank of Xew York & Trust obligations to be performed therein 



low Plre Ins. Co.. 60 S.c"t. 129, j 

_U.S. 542, 84 Li.Ed. 466, rehear-' A,pp.Dlv. 644, affirming 294 X.Y.S. 

Ing denied 60 S.Ct. 708, 309 C.S. 697, ^ 

84 L.Ed. 1036, motion denied 24 X.E. i®,^ 

2d 487, 281 X.Y. 818, affirmed 60 S. ?;-** 7®* 1^®’ “fP®*^ 

Ct. 725, 309 C.S 624 84 Ij.Ed 986. ^*s"*l 8 sed Moscow Fire Ins. Co. v. 

* 1 Bank of New York & Trust Co., 16 


(2) Thus, although state courts 
were bound to give effect to decrees 
of Russian Soviet government na¬ 
tionalizing insurance business as far 
as terminating existence of insurance 
company in Russia, they could pro- 


N.E.2d 854. 278 N.Y. 709, reargu- 
raent denied 21 N.E.2d 890, 2S0 N.Y. 
848, certiorari granted U. S. v. Mos¬ 
cow Fire Ins. Co., 60 S.Ct. 129. 308 
U.S. 542, 84 LuEd. 456, rehearing 
denied 60 S.Ct. 706, 309 U.S. 697, 84 


ceed with liquidation of property of | L.Ed. 1036. motion denied 24 N.E.2d 
such company’s United States; 487. 2S1 N.Y. 818, affirmed 60 S.Ct 
branch, treating latter as complete j 725, 309 U.S. 624, 84 L.Ed. 986. 
and separate organization.—Moscow | ^c^^aingly, the Russian Sovl- 


Fire Ins. Co. v. Bank of New York ■ 


m a X-YT. r-o oen XT I et govemment had no power of con- 

S ^■^■;^^o‘.’.*'«^°.Mltrol over property required by state 


Y. 286, affirming 3 N.T.S.2d 658, 253 
App.Div. 644, affirming 294 N.Y.S. 
648. 161 Misc. 903. affirmed 1 N.Y.S. 
2d 640. 253 App.Dlv. 710, and 1 N.Y.S. 
2d 641, 253 App.Div. 710. appeal dis¬ 
missed Moscow Fire Ins. Co. v. Bank 
of New York & Trust Co., 16 N.E.2d 
864, 278 N.Y. 709, reargument de¬ 
nied 21 N.E.2d 890, 280 N.Y. 848. 
certiorari granted U. S. v. Moscow 
Fire Ins. Co., 60 S.Ct. 129, SOS U.S. 
542. 84 LkEd. 456. rehearing denied 
60 S.Ct. 706. 309 U.S. 697, 84 UEd. 
1036, motion denied 24 N.E.2d 487. 
281 N.Y. 818, affirmed 60 S.Ct 725, 
309 U.S. 624, 84 L.Ed. 986. 

PozsigxL control over property 

( 1 ) The property of United States 
branch of insurance company of a 
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to be deposited with state insurance 
department or trustees residing in 
United States by Russian insurance 
company doing business in state.— 
Moscow Fire Ins. Co. v. Bank of 
New York & Trust Co., 20 N.B.2d 
75S, 2S0 N.Y. 2 S 6 , affirming 3 N.Y.S. 
2d 653. 253 App.Div. 644, affirming 
294 N.Y.S. 64S. 161 Misc. 903. af¬ 
firmed 1 N.Y.S.2d 640. 253 App.Dlv. 
710. and 1 N.T.S.2d 641. 233 App. 
Div. 710, appeal dismissed Moscow 
Fire Ins. Co. v. Bank of New York 
& Trust Co.. 16 N.E.2d 854, 278 N. 
Y. 709, reargument denied 21 NJBL 
2d 890. 2S0 N.Y. 848, certiorari 

granted U. S. v. Moscow Fire Ins. 
Co., 60 act. 129, 308 U.S. 642, 84 
L.Ed. 456, rehearing denied 60 S.Ct. 
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state of its right to administer the assets of the 
company within the state.79 Although a claim for 
taxes due a state is subordinate to the claims of 
the local policyholders, the state may set of£ such 
a claim against any surplus remaining out of the 
funds to be transferred to the company or the 
domiciliary liquidator.80 If distribution of the sur¬ 
plus is undertaken by the liquidator, pursuant to a 
court order, all claims against the company should 
be determined in the liquidation proceedings.*^ 

(2) Claims and Priorities 

(a) In general 

(b) Statutory deposits 

(c) Alien companies 

(d) Taxes 

(e) Right to interest 

(f) Qualifying surety bonds 

(g) Remedies 

(a) In General 

Apart from statutes which may govern the order In 
which claims against a foreign insurance company in 
liquidation or receivership may share In the assets of 


the company within the state, priorities should be ad¬ 
justed on an equitable basis. 

In a general equity proceeding to marshal the as¬ 
sets of a foreign insurance company following its 
insolvency, the priorities of the several claims 
should be adjusted on general equitable principles.** 
However, the order in which claims against a for¬ 
eign insurance company in receivership or in proc¬ 
ess of liquidation should be paid out of the assets 
in possession of the receiver or liquidator is depend¬ 
ent largely on the statutes of the particular juris¬ 
diction in which such assets are being administered 
or distributed. Under some statutes those entitled 
to share in such assets cannot be classified in differ¬ 
ent degrees of preference** except for claimants 
having specific liens on specific property.*^ Under 
the statutes of some states, local general creditors 
are not preferred over other general creditors,** 
except as specific property within the state is sub¬ 
ject to a lien or trust under statute or agreement.** 
The foreign or primary receiver, under some stat¬ 
utes, does not have any property right in, or lien 
on, the local assets of the company superior to the 
rights of local policyholders and creditors.**^ 


706, 309 U.S. 697, 84 L.Ed. 1036, mo¬ 
tion denied 24 N.E.2d 487, 281 N.T. 
818, affirmed 60 S.Ct 725, 309 U.S. 
624, 84 L.Ed. 986. 

79. N.T.—^Moscow Fire Ins. Co. v. 
Bank of New York & Trust Co., 
20 N.E.2d 768, 280 N.T. 286, af¬ 
firming 8 N.Y.S.2d 653, 253 App. 
Div. 644, affirming 294 N.T.S. 648, 
161 Mlsc, 903, affirmed 1 N.Y.S.2d 
640, 258 App.Dlv, 710, and 1 N.T. 
S.2d 641, 253 App.Div. 710, appeal 
dismissed Moscow Fire Ins. Co. v. 
Bank of New York & Trust Co., 
16 N.E.2d 854, 278 N.T. 709, re- 
argument denied 21 N.E.2d 890, 280 
N.T. 848, certiorari granted U, S. 
V. Moscow Fire Ins. Co., 60 S.Ct 
129, 308 U.S. 542, 84 L.Ed. 456, 
rehearing denied 60 S.Ct 706, 309 
U.S. 697, 84 L.Ed. 1036, motion de¬ 
nied 24 N.B.2d 487, 281 N.T. 818, 
affirmed 60 S.Ct 725, 309 U.S. 

624, 84 Ii.Ed. 986. 

sa Ohio.—McGhee v. Casualty Co. 

of America, 15 Ohio App. 457. 

81. mdependent action improper 
Order that foreign creditors’ ac¬ 
tions against Insurance company of 
a foreign country retain place on cal-- 
endar was held Inconsistent with or¬ 
der that liquidator prepare plan for 
general distribution of asseta—^In re 
People, by Beha, 229 N.T.S. 554, 224 
App.Dlv. 105, appeal dismissed 164 N. 
E. 57&, 249 N.T. 688. 

88 . Ga.—^Ford for Use of Southern 
Stevedoring Co. v. Lone Star Ce¬ 
ment Co., 181 S.E. 773, 181 Ga. 212 
—^Eads V. Southern Surety Co., 173 
S.E. 163, 178 Ga. 848- 


83. N.T.—In re Stoddard, 151 N.E. 
169, 242 N.T. 148, 46 A.L.R. 622, 
modifying People v. Stoddard, 210 
N.T.S. 904, 214 App.Dlv. 777, af¬ 
firming In re Stoddard, 207 N.T.S. 
50, 123 Mlsc. 877. 

84. N.T.—^In re People by Stoddard, 
226 N.T.S. 595. 222 App.Dlv. 622, 
reversed on other grounds 163 N.E. 
129, 249 N.T. 189. 

Title subject to liens 
The title of the official to funds or 
property taken over by him Is sub¬ 
ject to any specific liens existing 
against such property.—In re Peo¬ 
ple, by Beha, 176 N.E. 138, 266 N.T. 
177, reversing 247 N.T.S. 160, 231 
App.Div. 303, and reargument denied 
177 N.B. 191, 256 N.T. 680, certiorari 
denied Sutherland v. People of State 
of New York by Beha, 62 S.Ct 140, 
284 U.S. 678, 76 L.Bd. 673. 

85. Mo.—McDonald v. Pacific States 
Life Ins. Co., 124 S.W.2d 1157, 344 
Mo. 1. 

Public policy does not favor sub¬ 
jecting local assets to claims of local 
creditors in preference to creditors 
of other states.—McDonald v. Pa¬ 
cific States Life Ins. Co., supra. 
Statute applicable to domestic com¬ 
panies 

Statute prescribing order of pay¬ 
ment of claims against insolvent do¬ 
mestic Insurance companies applies 
to domestic Insurance companies and 
becomes a part of the charter there¬ 
of, but does not become a part of 
charter of company incorporated In 
another state.—^McDonald v. Pacific 
States Life Ins. Co., supra. . 
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Judgment creditors 

(1) Holder of judgment not con¬ 
stituting a lien on local assets prior 
to dissolution of company Is not a 
preferred creditor against such lo¬ 
cal assets.—McDonald v. Pacific 
States Life Ins. Co., supra. 

(2) Such a creditor, who filed 
claim with the domiciliary liquidator 
and consented to allowance of claim 
by the domiciliary court which had 
previously entered decree enjoining 
all persons from levying execution 
on any judgment against company, 
was bound by decree and precluded 
from attempting to subject local 
assets to payment of claim, notwith¬ 
standing he allegedly had no knowl¬ 
edge of such assets when claim was 
filed, and that claim was allegedly 
not filed in court but with liquidator, 
and not for allowance but for ap¬ 
proval.—McDonald v. Pacific States 
Life Ins. Co., supra. 

86 . Funds deposited in escrow or in 
trust 

Funds of an Insurance company, 
which Is In the hands of a liquidator, 
deposited in escrow or In trust for 
the benefit of particular claimants 
are subject to the rights of such 
claimants.—State ex Inf. McKlttrick 
ex rel. Maloney v. Fidelity Assur. 
Ass’n, Mo., 179 S.W.2d 67. 

87. N.Y.—In re Stoddard. 144 N.E 
484, 238 N.T. 147, affirming 201 
N.T.S. 808, 207 App.Dlv. 249, and 
Carpenter & Baker v. City Equita¬ 
ble Fire Ins. Co., 201 N.T.S. 811, 
207 App.Diy. 253. 

Ohio.—State ex rel. Burgess v. 
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Where there is in existence a special fund on 
deposit with state officials for the protection of 
particular claimants, such claimants can share in 
the general assets of the company within the state 
only as to balances remaining after exhaustion of 
the special fund.88 

(b) Statutory Deposits 

Local statutes generally determine the order tn 
which the creditors of a foreign insurance company In 
liquidation share in the funds of the company deposited 
with state officials as a condition of the company doing 
business within the state. 

Generally that which claimants may share, and 
the order in which they share, in the statutory 
funds or securities of a foreign insurance company 


in liquidation on deposit with the local commission¬ 
er of insurance or other state officer, depend on the 
local statutes relating thereto,S9 since the local law 
governs the distribution of such funds.®® If the 
fund is created for the benefit of a special class 
of creditors, such creditors take priority over other 
or general creditors of the company.®^ Under some 
statutes such a deposit is held for the protection of 
local policyholders,®- the deposit sometimes being 
considered a trust fund for the benefit of local pol¬ 
icyholders and creditors,®® such policyholders be¬ 
ing secured creditors with respect to such fund.®^ 
Thus, if the deposit is intended as security' for the 
policyholders, claims of such policyholders take pri¬ 
ority over the claims of general creditors of the 
company,®^ In the absence of any contrary statu- 


Crabbe, 151 N.B. 759. 114 Ohio St. 
617—State v. Union Casualty Ins. 
Co. of Philadelphia, 8 Ohio App. 
286. 

88. Special fond imcoiiditloiially 
ohargeahle 

Where priority claim of creditor of 
insolvent surety company had been 
properly paid by receiver from spe¬ 
cial fund derived from sale of bonds 
deposited by company with state 
treasurer, and general assets of com¬ 
pany had not been equally accessible 
to creditors, subsequent court order 
directing receiver to charge such 
payment against general assets, rath¬ 
er than having it charged uncondi¬ 
tionally against special fund was 
held improper.—^Plnk v. McCalley, 
187 S.E. 3. 182 Gck 807. 106 A.Ii.R. 
710. 

89. Or.—^Barle v, Holman, 61 P.2d 
1242, 154 Or. 578. 

Deposit aa a condition of doing busi¬ 
ness within state see supra $ 81. 
9a U.S.—Fidelity Assur. Ass’n v. 
Sims, W.Va„ 63 S.Ct. 807, 318 U. 
S. 60S. 87 L.Bd. 1032. 

Ohio.—State v. Union Casualty Ins. 
Co. of Philadelphia, 8 Ohio App. 
285. 

91. Ohio.—McGhee v. Casualty Co. 

of America, 15 Ohio App. 457. 
Or.—^E2arle v. Holman, 61 P.2d 1242, 
154 Or. 578—^Underdahl v. Holman, 
60 P.2d 968, 155 Or. 126, rehearing 
denied 62 P.2d 939, 155 Or. 125. 
Tex.—Cunningham v. Republic Ins. 
Co., 94 S.W.2d 140, 127 Tex. 499, re¬ 
versing Republic Ins. Co. v. Cun¬ 
ningham, Civ.App., 62 S.W.2d 339— 
Lloyds Ins. Co. of America v. 
State. Civ.App., 98 S.W.2d 269, er¬ 
ror refused. 

Va.—^Lucas v. Pittsburgh Life & 
Trust Co., 119 S.B. 109, 137 Va. 
255. 

Oontsaot altering priority 
Contract between domestic liquida¬ 
tor and foreign liquidator of foreign 
insurance company doing business in 


state as surety for distribution of 
deposit of securities of insurance 
company with state treasurer was 
held void in so far as it required dis¬ 
tribution of deposit to general credi¬ 
tors of insurance compam', since 
fund w€Ls created for benefit of spe¬ 
cial class of creditors specified iii 
statute.—Lloyds Ins. Co. of America 
V. State, Tex.Civ.App., 98 S.W.2d 259, 
error refused. 

92. Ill.—American Bonding & Cas¬ 
ualty Co. V. Chicago Bonding & 
Ins. Co., 261 I11.APP. 649. 

Ohio.—State ex rel. Burgess v. 
Crabbe, 151 X.B, 759, 114 Ohio St. 
617—State ex rel. Haavind v. 
Crabbe, 151 N.B. 755, 114 Ohio St. 
504—State v. Union Casualty Ins, 
Co. of Philadelphia, 8 Ohio App. 
285. I 

S.C.—Ex parte McCabe, 2 S.E.2d 59, 
190 S.C. 40. 

Va.—Lucas v. Pittsburgh Life & 
Trust Co., 119 S.E. 109, 137 Va. 
255. 

Bights of foreign, receiver 
Until valid claims of domestic pol¬ 
icyholders and creditors have been 
settled under the statute, receiver 
appointed in foreign country is not a 
person entitled to participate in de¬ 
posit or proceeds therefrom.—State 
ex rel. Haavind v. Crabbe, 151 N.B. 
755, 114 Ohio St. 504—State v. Un¬ 
ion Casualty Ins. Co. of Philadel¬ 
phia, 8 Ohio App. 2S3. 

Distribution, may be direct to lo¬ 
cal policyholders.—State v. Union 
Casualty Ins, Co,, of Philadelphia, 
8 Ohio App. 285. 

93 . N.Y.—In re Southern Surety 
Co. of New York. 9 N.Y.S.2d 667, 
266 App.Div. 237, affirmed 24 N.E. 
2d 834, 282 N.Y. 54. 127 A.L.R. 497. 
reargument denied 26 N.E.2d 809. 
282 N.Y, 678—In re Phillips, 200 
N.Y.S. 639, 206 App.Dlv. 314. 

Ohio.—State v. Union Casualty Ins. 
Co., of Philadelphia, 8 Ohio App. 
285. 


S.C.—^Petition of State ex rel. Hutch¬ 
inson, 1S9 S.E. 475, 182 S.C. 369. 

94. N.Y.—In re Southern Surety Co. 
of New York, 24 N.E.2d S45, 282 
N.Y. 54. 127 A.L.R. 497, affirming 
9 N.Y.S.2d 567, 256 App.Div. 237, 
and reargument denied 26 N.E.2d 
809, 282 N.Y. 678. 

Ohio.—State ex rel. Van Schaick v. 
Bowen, 2 N.E.2d 824, 131 Ohio St. 
310. 

Sale of securities to satisfy claims 
of local policyholders and creditors 
permitted.—State ex rel. Vetter v. 
Knott, 153 So. 606, 114 Fla. 95, ap¬ 
peal dismissed State of Florida ex 
rel. Vetter v, Knott, 55 S.Ct 210, 
293 U.S. 634, 79 L.Ed. 718. 

95. Tex.—Lloyds Ins. Co. of Amer¬ 
ica V. State, Civ.App., 98 S.W.2d 
259, error refused. 

Attorney’s fees as part of claim 
Claimants whose principal claims 
have been allowed are entitled to In¬ 
clude therein expenses for attorney’s 
fees incurred by such claimants in 
defense of claims under the policies 
after the insurance company makes 
default.—^McGhee v. Casualty Co, of 
America, 15 Ohio App. 457. 

Claims of nonresideiit creditors are 
subordinate to the claims of such 
policyholders.—^McGhee v. Casualty 
Co. of America, supra. 

Fees of oompaasy attorney 

Attorneys employed by the insur¬ 
ance company to defend actions 
against the company or its insured 
are not entitled to allowances there¬ 
for as against policy holders.—^Mc¬ 
Ghee V. Casualty Co. of America, su¬ 
pra. 

Classes of insurance 

Under some statutes the fund is 
available to some classes of policy¬ 
holders but not to others. 

Or.—Underdahl v. Holman, 62 P.2d 
939, 155 Or. 125, denying rehearing 
60 P.2d 968, 155 Or. 125. 

Tex.—Cunningham v. Republic Ins. 
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tory provision it has even been held that the local 
policyholders and creditors for whose benefit the 
statutory deposit was made are entitled to priority 
in such funds over any claim by the liquidator or 
his attorney for compensation,®® although such a 
claim may be asserted against any surplus remain¬ 
ing.®*^ Under some statutes the fund or deposit is 
intended to secure obligations to policyholders re¬ 
gardless of where the obligation arose or was in¬ 
curred.®® 

The deposit is sometimes intended to benefit all 
local claimants equally,®® although some of such 


44 aj.S. 

claimants may obtain special preference under the 
governing statutes.^ 

Under some statutes the deposit is made or fund 
created primarily to secure any loss insured against, 
the claim on which has been reduced to judgment, 
claims not coming within the terms of the statute 
having no right to share in such deposit or fund,® 
unless there are no claimants coming within the 
protection of the statute or the total amount of the 
losses insured against is less than the amount of 
the deposit.® 

United States as creditor. The priority accorded 
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Co.. 94 S.W.2a 140, 127 Tex. 499, 
reverslngr Republic Ins. Co. v. Cun¬ 
ningham, Civ.App., 62 S.W.2d 839— 
Southern Pclc. Co. v. Lion Bond¬ 
ing & Surety Co., Clv.App., 294 S. 
W, 599. 

Time of Judgment Immatexial 
A Judgment obtained on an insur¬ 
ance policy issued by insurance com¬ 
pany would take preference over 
Judgment obtained by general credi¬ 
tor not on an insurance policy, even 
though entered at a later date.—^Ex 
parte McCabe, 2 S.E.2d 59. 190 S.C. 
40. 

96. Fla.—Kelly v. Knott, 157 So. 22, 
116 Fla. S6« 

97. Bight against primary receiver 
unaffected 

Fla.’—^Felbleman v. Knott, 167 So. 
48S, 117 Fla. 243. 

98. Surety or guaranty companies 

(1) Under Rev.St.l925 arts 4971, 
4976, reQulrlng company acting as 
8 ur< 3 ty or guarantor to deposit fund 
with state treasurer, fund so depos¬ 
ited is trust fund for benefit of obli¬ 
gations by reason of company’s do¬ 
ing fidelity, guaranty, or surety busi¬ 
ness wherever Incurred and creates 
equitable lien on fund so deposited 
as security for obligations arising 
out of business of such character.— 
Lloyds Ins. Co. of America v. State, 
Tex.Clv.App., 98 S.W.2d 259, error 
refused. 

(2) Under the earlier statutes, 
however. Texas creditors were pre¬ 
ferred over others.—^Phillips v. Feme, 
229 S.W. 849, 111 Tex. 112, answers 
to certified questions conformed to, 
C1V.APP.. 233 S.W. 162. 

99n Fla.—Snedigar v. New Jersey 
Fidelity & Plate Glass Co., 163 
So. 71, 120 Fla.'696, certiorari de¬ 
nied Withers v. Snedigar, 56 S.Ct. 
498, 297 U.S. 706, 80 L.Ed. 993— 
Kelly V. Knott, 163 So. 64. 120 Fla. 
680, certiorari granted U. S. v. 
Knott, 56 S.Ct. 498, 297 U.S. 700. 
80 KEd. 989, certiorari denied 
Withers v. Knott. 56 S.Ct. 498, 29T 
U.S. 706, 80 L.Ed. 993, reversec* 
on other grounds U. S. v. Knott, 5^ 
S.Ct. 902, 298 U.S. 644, 80 L.Ed. 


1321, 104 A.L.R. 741. conformed to 
Withers V. Knott, 168 So. 416, 127 
Fla. 241, modified on other grounds 
168 So. 416, 127 Fla. 241. 

1. Fl€u—Kelly v. Knott, supra. 
Judgment creditors 

(1) Under Florida statutes. Judg¬ 
ment creditor of insolvent company 
may compel state treasurer to set 
aside sufficient securities, deposited 
by company, to pay Judgment by no¬ 
tifying treasurer of nonpayment 
thereof.—State ex rel. Vetter v. 
Knott, 153 So. 606, 114 Fla. 95, appeal 
dismissed State of Florida ex rel. 
Vetter v. Knott, 65 S.Ct. 210, 293 

U. S. 684, 79 L.Bd. 718—Board of 
Public Instruction of Dade County 

V. Knott, 143 So. 736, 106 Fla. 869. 

(2) Thereunder only Judgment 
creditor giving the statutory notice 
of nonpayment of Judgment is enti¬ 
tled to lien on securities deposited 
with state treasurer, mere certifica¬ 
tion of copy of unpaid Judgment to 
treasurer before default for such a 
period conferring no lien.—State ex 
rel. Vetter v. Knott, supra. 

(S) State treasurer’s statutory ob¬ 
ligation to retain enough bonds, de¬ 
posited by surety company subse¬ 
quently becoming insolvent, to cov¬ 
er Judgment against It, is ministerial 
duty, attaching from moment he re¬ 
ceives notice of nonpayment of Judg¬ 
ment.—Board of Public Instruction 
of Dade County v. Knott, supra. 

,(4) The statute applies even 
though surety company becomes in¬ 
solvent after notice to treasurer of 
nonpayment of judgment.—^Board of 
Public Instruction of Dade County v. 
Knott, supra. 

(5) Remedy of creditor obtaining 
Judgments against insolvent foreign 
surety after entry of foreign order 
of surety’s dissolution was held in¬ 
tervention in receivership proceeding 
for adjudication of extent of lien, if 
any.—State ex reL Vetter v. Knott, 
supra. 

2, Ga.—Carter v. Moyd, 4 S.E.2d 837, 
188 Ga. 763—Pink v. McCalley, 187 
S.B. 3. 182 Ga. 807, 106 A.L.R. 710 
—Eads V. Southern Suret 3 ' Co., 178 
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S.E. 163, 178 Ga 348—Globe & Rut¬ 
gers Fire Ins. Co. v. Salvation 
Army of Georgia, 172 S.E. 83, 177 
Ga. 890. 

Nature of Judgment 

The Judgment must be on a claim 
which the deposit was Intended to 
protect—Carter v. Moyd, 4 S.B.2d 
837, 188 Ga 763. 

Priority among protected olalmaats 

(1) Under such a statute Judg¬ 
ments entitled to share in the fund 
were held to share in the order in 
which they were obtained.—^Ford for 
Use of Southern Stevedoring Co. v. 
Lone Star Cement Co., 181 S.E. 773, 
181 Ga 212—^Eads v. Southern Sure¬ 
ty Co., 178 S.E. 163, 178 Ga 348. 

(2) A final award for workman’s 
compensation under a federal stat¬ 
ute conferring a lien in favor of such 
awards was held to have priority 
over a state Judgment rendered after 
such awajrd, where local statute gives 
priority to liens conferred by federal 
statutes.—^Ford for Use of South¬ 
ern Stevedoring Co. v. Lone Star 
Cement Co., supra 

3. Ga—Carter v. Moyd, 4 S.E.2d 
837, 188 Ga 758—Globe & Rutgers 
Fire Ina Co. v. Salvation Army 
of Georgia 172 S.E. 33, 177 Ga 
890. 

’Tf there are no such parties, or if 
such claims do not exhaust the spe¬ 
cial fund, then any balance remain¬ 
ing would be subject to the demands 
of other creditors of the . . . 
company.”—Pink v. McCalley, 187 S. 
E. 3, 6, 182 Ga 807, 106 A.L.R. 710. 
dahn by oouaty 

In equitable proceeding between 
rival claimants to proceeds of bonds 
deposited with state treasurer by 
insolvent surety company, where 
none of claimants had obtained Judg¬ 
ment prior to proceeding, county was 
held entitled to priority of payment 
for loss sustained by default of tax 
collector on whose faithful perform¬ 
ance bond insolvent company was 
surety, in view of superior lien given 
county by statute.—^Lamar County 
Advisory Board v. McCalley, 182 S.E. 
6, 181 Ga. 829. 
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to the United States as a creditor in insolvency 
cases, as discussed in the CJ.S. title United States 
§ 133, also 65 CJ. p 1368 note 21, applies with re¬ 
spect to such funds,^ even as against local policy¬ 
holders or creditors ;5 but this is not true as against 
a specific perfected lien existing against such funds.® 
The United States may enforce its priority without 
being relegated to its remedy against the primary 
or domiciliary receiver.*^ 

(c) Alien Companies 
aa. In general 

bb. Control and disposition of surplus 
aa. In General 

Under some statutes, deposits made by alien Insur¬ 
ance companies as a condition to their doing business 
within the state are intended for the primary benefit of 
claims arising out of business transacted within the 
United States. 

Under some statutes funds or securities deposit¬ 
ed with state officers or held in trust thereunder by 
insurance companies organized outside the United 
States are intended to be security for the business 


of such company which is transacted within the 
United States.® The claims of policyholders and 
creditors having their origin in business transacted 
within the United States are primary charges on 
such a statutory fund,® the fund being intended to 
be for the benefit of all American creditors within 
its protection, not merely for the benefit of creditors 
within the state.i® Qaims based on contracts or 
policies having their origin or issued in a foreign 
country do not share in the distribution of the 
fund within the state,even though the claimant 
be a resident of the United States,^- unless, it has 
been said, such claims are protected by a specific 
lien, such as attachment, mortgage, or equity in the 
nature of a lien.^® However, an attachment lien 
on such a fund levied by a foreign creditor is sub¬ 
ordinate to the claims of the domestic policyholders 
and creditors.^^ 

Attorney's fees for services rendered in the pro¬ 
tection, preservation, and administration of the fund 
are entitled to priority over the claim of the United 
States as assignee of a foreign government which 
had confiscated all the property of the company.^® 


4. BeMoa for mla 

Deposit did not divest compan 3 r*s 
title to securities or create specific 
perfected lien.—^U. S. v. Knott, 66 

5. Ct. 902, 298 U.S. 644. 80 L.Ed. 1331, 
104 A.L.R. 741, reversing Kelly v. 
Knott. 163 So. 64, 120 Fla. 580, cer¬ 
tiorari granted U. S. v. Knott, 56 
S.Ct. 498, 297 XJ.S. 700, 80 LFd. 989, 
certiorari denied Withers v. Knott, 
56 S.Ct. 498, 297 U.S. 706. 80 L>.Bd. 
993, modified on other grounds With¬ 
ers V. Knott, 168 So. 416. 127 Fla. 
341, mandate conformed to 168 So. 
416. 127 Fla. 241. 

5. U.S.—^U. S. V. Knott, supra. 

6. U.S.—^U. S. T. Knott, supra. 

7. U.S.—^U. S. V. Knott supra. 

8. N.Y.—^Fred S. James & Co. v. 
Rossia Ins. Co., 160 N.K. 364, 247 
N.Y. 262, affirming 221 N.Y.S. 739, 
220 App.Div. 404, and reargument 
denied 162 N.B. 502. 248 N.Y. 603— 
People ex rel. Stoddard v. Norske 
Lloyd Ins. Co.. 222 N.Y.S. 662, 
130 Misc. 97. 

9. N.Y.—In re People by Beha, 171 
N.B. 672, 253 N.Y. 366, affirming 
237 N.Y.S. 866, 227 App.Div. 784, 
and followed in 171 N.B. 796, 253 
N.Y. 589. affirming 287 N.Y.S. 867, 
327 App.Div. 784, 

la N.Y.—In re Southern Surety Co. 
of New York, 24 N.B.2d 846, 282 
N.Y. 64. 127 A.L.R. 497, affirming 
9 N.Y.S.2d 667, 256 App.Div. 237. 
and reargument denied 26 N.B.2d 
809. 282 N.Y. 678. 

IL N.Y.—^In re People, by Beha, 
176 N.B. 183, 256 N.Y. 177, revera- 
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ing 247 N.Y.S. 160, 231 App.Div. 
303, and reargument denied 177 
N.B, 191, 256 N.Y. 680, certiorari 
denied Sutherland v. People of 
State of New York by Beha, 32 S. 
Ct 140, 284 U.S. 678, 76 L.Bd. 578 
—^Pred S. James & Co. v. Rossia 
Ins. Co., 160 N.E. 364, 247 N.Y. 
262, affirming 221 N.Y.S. 739, 220 
App.Div. 404, and reargument de¬ 
nied 162 N.B. 502. 248 N.Y. 503— 
In re Stoddard, 151 N.B. 159, 242 
N.Y. 148, 45 A.L.R. 622, modifying 
People V. Stoddard, 210 N.Y.S. 
904, 214 App.Div. 777, affirming 
In re Stoddard. 207 N.Y.S. 50, 123 
Misc. 877—^People ex rel. Stoddard 
V. Norske Lloyd Ins. Co., 222 N. 
Y.S. 662, 130 Misa 97. 

Claim of aliesL property ousiodlaai 
based on a foreign obligation of the 
alien is not entitled to preference.— 
In re People, by Beha, 176 N.B. 133, 
256 N.Y. 177, reversing 247 N.Y.S. 
160. 231 App.Dlv. 303. and reargu¬ 
ment denied 177 N.B. 191, 256 N.Y. 
680, certiorari denied Sutherland v. 
People of State of New York by 
Beha, 52 S.Ct. 140, 284 U.S. 678, 76 
LuBd. 573. 

Beiasuxaiioe in foreign compaaty 
Judgment on policy Issued locally 
by unlicensed ajien company was 
held not entitled to classification as 
"domestic claim” In liquidation of 
another alien company reinsuring the 
risk, which was subsequently li¬ 
censed in state.—^In re People by 
Beha. 243 N.Y.S. 480. 230 App.Div. 
110, affirmed 175 N.B. 817, 255 N. 
Y. 569, motion denied 177 N.B. 151, 
256 N.Y. 687. 


Guaranty for release of cargo from 
general average 

Guaranty, executed in New York, 
securing release of cargo from lien 
of general average was held foreign 
obligation, as part of marine policies 
issued in home office.—People ex rel. 
Stoddard v. Norske Lloyd Ins. Co.. 
222 N.Y.S. 662, 130 Misc. 97. 
Disposition of surplus see infra sub¬ 
division b (2) (c) bb of this sec¬ 
tion. 

12. N.Y.—In re Stoddard, 161 N.B. 

I 159, 242 N.Y. 148, 45 A.I.,R. 622, 

I modifying People v. Stoddard, 210 
1 N.Y.S. 904, 214 App.Div. 777, af- 
I firming In re Stoddard, 207 N.Y. 

S. 50, 123 Misc. 877. 

13. N.Y.—In re People, by Beha, 176 
N.B. 133, 256 N.Y. 177. reversing 
247 N.Y.S. 160, 231 App.Div. 803, 
and reargument denied 177 N.B. 
191, 256 N.Y. 680. certiorari de¬ 
nied Sutherland v. People of State 
of New York by Beha, 62 S.Ct. 140, 
284 U.S. 678, 76 L.3Bd. 573. 

14. N.Y.—In re People by Beha, 171 
N.E. 572. 258 N.Y. 365, affirming 
237 N.Y.S. S66, 227 App.Div. 784. 
and followed in 171 N.B. 795, 253 
N.Y. 6S9, affirming 237 N.Y.S. 867, 
227 App.Div. 784. 

IB. N.Y.—Moscow Fire Ins. Co. of 
Moscow, Russia, v. Bank of New 
York & Trust Co., 292 N.Y.S. 407, 
249 App.Div. 404. 

Tima for payment 

Attorneys who recovered judgment 
on claims for legal services In pro¬ 
tecting and administering surplus 
funds of Russian fire Insurance com- 
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bb. Control and Disposition of Surplus 

Surplus funds remaining after the domestic creditors 
of an alien insurance company in liquidation have been 
satiafled ordinarily should be remitted to the company at 
Its domicile or to the domiciliary liquidator. On termina¬ 
tion of the corporate existence of the company and ap¬ 
propriation of its assets by the domiciliary government, 
distribution may be had within the state, on an equitable 
and Just basis, under appropriate safeguards. 

After payment of creditors of an alien insur¬ 
ance company in liquidation entitled to share in the 


funds within the state, the liquidator holds any sur¬ 
plus as an ancillary receiver.^® Such surplus ordi¬ 
narily should be transferred to the company at its 
domicile or to the domiciliary liquidator or admin- 
istrator.l'^ Foreign creditors of such a company or¬ 
dinarily will be relegated to their remedies against 
the parent company or its domiciliary receiver or 
liquidator,although attachment liens of foreign 
creditors may first be satisfied out of the surplus,i9 
to the extent of the liens,20 if such liens were per- 


pany were held entitled to immediate 
payment without waltlngr for adjudi¬ 
cation of claim of United States to 
sui^lus funds as assignees from Sov¬ 
iet state and without waiting for re- 
determination as to value of and ne¬ 
cessity for their services.—^Moscow 
Pire Ins. Co. of Moscow. Hussla. v. 
Bank of New York & Trust Co., 292 
N.Y.S. 407. 249 App.Div. 404. 

16. N.Y.—^In re People by Beha, 171 
N.B. 672. 268 N.Y. 865. affirming 
237 N.Y.S. 866. 227 App.Div. 784. 
and followed in 171 N.B. 795. 263 
N.Y. 689, affirming 237 N.Y.S. 867, 
227 App.Div. 784—In re Stoddard. 
144 N.B. 484, 238 N.Y. 147, affirm¬ 
ing 201 N.Y.S. 808, 207 App.Div. 
249, and Carpenter & Baker v. City 
Equitable Fire Ins. Co., 201 N.Y.S. 
811. 207 App.Dlv. 263. 
Administration and distribution of 
assets by ancillary receivers gen¬ 
erally see the C.J.S. title Receivers 
§5 406-108. also 63 aj. p 407 note 
30-p 410 note 74. 

17- N.Y,—^Moscow Fire Ins. Co. v. 
Bank of New York & Trust Co., 
20 N.E.2d 768. 280 N.Y. 286, af¬ 
firming 3 N.Y.S.2d 663. 268 App. 
Div. 644, affirming 294 N.Y.S. 648. 
161 Mlsc. 908. affirmed 1 N.Y.S.2d 
640. 258 App.Dlv. 710, and 1 N.Y.S. 
2d 641. 258 App.Div. 710, appeal 
dismissed Moscow Fire Ins. Co. v. 
Bank of New York & Trust Co., 16 
N.E.2d 864, 278 N.Y. 709, reargu¬ 
ment denied 21 N.E.2d 890, 280 N. 
Y. 848, certiorari granted U. S. v. 
Moscow Fire Ins. Co., 60 S.Ct. 129, 
308 U.S. 542, 84 L.Bd. 466, rehear¬ 
ing denied 60 S.Ct. 706, 309 U.S. 
697, 84 li.Ed. 1036, motion denied 
24 N.E.2d 487, 281 N.Y. 818, af¬ 
firmed 60 S.Ct. 726, 309 U.S. 624, 84 
L.Bd. 986—^In re People, by Stod¬ 
dard, 163 N.B. 129, 249 N.Y. 139, 
reversing 226 N.Y. 696, 222 App. 
Div, 622—In re People, by Beha. 
156 N.B. 916. 244 N.Y. 606. dis¬ 
missing appeal 219 N.Y.S. 866, 219 
App.Div. 46—^In re Stoddard, 161 
N.E. 169. 242 N.Y. 148, 45 A.D.R. 
622, modifying People v. Stoddard. 
210 N.Y.S. 904, 214 App.Div. 777. 
affirming In re Stoddard, 207 N.Y. 
S. 60, 123 Mlsc. 877—In re Stod¬ 
dard, 144 N.E. 484, 238 N.Y. 147, 
affirming 201 N.Y.S. 808, 207 App. 
Div. 249, and Carpenter & Baker 


V. City Equitable Fire Ins. Co., 
201 N.Y.S. 811, 207 App.Dlv. 263 
—^In re People, by Beha. 228 N. 
Y.S. 106, 233 App.Div. 378, followed 
in 228 N.Y.S. Ill, 223 App.Div. 
384. 

Duty to wind up husiiLeBS 
After liquidating foreign insurance 
company, state of New York is not 
charged with duty to wind up busi¬ 
ness of such corporations.—People, 
by Beha, v. Russian Reinsurance Co. 
of Petrograd,' Russia, 176 N.B. 114, 
266 N.Y. 416, motion denied In re 
People, by Bejia, 177 N.B. 180, 266 
N.Y. 666, and reversing Application 
of People, by Beha. 243 N.Y.S. 35, 229 
App.Dlv. 637, modified on other 
grounds In re People, by Beha, 176 
N.B. 121, 265 N.Y. 43*6, and reversed 
on other grounds 175 N.B. 120, 266 
N.Y. 433, motion denied 178 N.B. 
788, 267 N.Y. 644, and 186 N.B. 762, 
261 N.Y. 616, and motion granted 185 
N.B. 766, 261 N.Y. 624. and modified 
on other grounds 188 N.B. 17, 262 
N.Y. 463. 

18. N.Y.—In re Stoddard, 144 N.B. 
484, 238 N.Y. 147, affirming* 201 
N.Y.S. 808, 207 App.Dlv. 249, and 
Carpenter & Baker v. City Equita¬ 
ble Fire Ins. Co., 201 N.Y.S. 811, 
207 App.Div. 263—In re People, by 
Beha, 229 N.Y.S. 664, 224 App.Dlv. 
105, appeal dismissed 164 N.B. 676, 
249 N.Y. 538—^In re People by 
Beha. 219 N.Y.S. 366, 219 App.Dlv. 
46, appeal dismissed 156 N.B. 916, 
244 N.Y. 606. 

Assets of foreign. Uquidators 

Creditors of Insolvent foreign in¬ 
surance company not dealing with 
American branch may share only in 
assets of foreign liquidators.—In re 
People, by Stoddard, 163 N.B. 129, 249 
N.Y. 139, reversing 226 N.Y.S. 596, 
222 App.Dlv. 522. 

Foreign oonservators 

(1) Situs of debt to dismembered 
Russian Insurance corporation grow¬ 
ing out of transactions in England 
with British Insurance company was 
held to be in England.—Sevemoe Se¬ 
curities Corporation v. London & 
Lancashire Ins. Co., 174 N.B. 299, 256 
N.Y. 120, reversing 240 N.Y.S. 872, 
228 App.I>iv. 808, and reargument de¬ 
nied ’and remittitur amended 175 
N.B. 345, 256 N.Y. 631. 
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[ (2) Assignee of surviving directors 

I of dismembered Russian insurance 
corporation had burden to Justify 
conservators* intervention for pres¬ 
ervation of assets within state.—Sev¬ 
emoe Securities Corporation v. Lon¬ 
don & Lancashire Ins. Co., 176 N.E. 
345, 256 N.Y. 631, denying reargu¬ 
ment and amending remittitur 174 
N.B. 299. 256 N.Y. 120, reversing 240 
N.Y.S. 872, 228 App.Div. 808. 

(3) Such assignee should be given 
opportunity to prove, emergency war¬ 
ranting conservators* Intervention lo¬ 
cally as to transaction arising in 
England.—Sevemoe Securities Corpo¬ 
ration V. London & Lancashire Ina 
Co., 175 N.B. 345. 266 N.Y. 631, deny¬ 
ing reargument and amending remit¬ 
titur 174 N.B. 299, 256 N.Y. 120, re¬ 
versing 240 N.Y.S. 872, 228 App.Div. 
808. 

19. N.Y.—In re People by Beha, 171 

N.B. 672, 253 N.Y. 366, affirming 

237 N.Y.S. 866, 227 App.Dlv. 784, 
and followed in 171 N.B. 796, 263 
N.Y. 689, affirming 237 N.Y.S. 867, 
227 App.Div. 784—^In re Stoddard, 
144 N.B. 484, 238 N.Y. 147, af¬ 
firming 201 N.Y.S. 808, 207 App. 

Div. 249, and Carpenter & Baker v. 
City Equitable Fire Ins. Co., 201 
N.Y.S. 811, 207 App.Div. 263. 

20, N.Y.—^In re People, by Beha, 176 

N.E. 113, 266 N.Y. 412, affirming 

244 N.Y.S. 902, 230 App.Div. 834, 
and certiorari denied Hamburg Ins. 
Co. of Hamburg, Germany v. Beha, 
62 S.Ct. 17, 284 U.S. 633, 76 L.Ed. 
639. 

Interest 

(1) Interest payable to attaching 
creditor by liquidator of insurance 
company must include whatever in¬ 
terest is protected by lien.—In re 
People, by Beha, 175 N.B. 113, 255 
N.Y. 412, affirming 244 N.Y.S. 902, 
230 App.Div. 834, and certiorari de¬ 
nied Hamburg Ins. Co. of Hamburg, 
Germany v. Beha, 62 S.Ct. 17, 284 
U.S. 633, 76 L.Ed. 539. 

(2) Foreign creditor procuring at¬ 
tachment against property of alien 
Insurance company prior to appoint¬ 
ment of liquidator, was entitled to 
interest on claim payable from sur^ 
plus after liquidation.—^In re People 
by Beha, 171 N.B. 672, 253 N.Y. 366, 
affirming 237 N.Y.S. 866, 227 App. 



44 C. J. S. 


INSURANCE 


§ 134 


fected before the liquidator took possession of the 
property.2^ The local liquidator, however, may be 
required to consider claims of creditors arising out 
of foreign business ,22 the local court having the 
power to refuse to order a transfer if there is dan¬ 
ger of an unfair distribution of the surplus,23 or 
it may impose safeguarding conditions on such 
transfer.24 If there is no domiciliary liquidator, the 
funds should be remitted to persons entitled therc- 
to.25 


On termination of the existence of the corpora¬ 
tion at its domicile and appropriation of its assets 
by act of the foreign government, distribution of 
the surplus may be had in the stater3 and the funds 
made available for the payment of creditors and 
policyholders with claims founded on foreign busi- 
ness.27 Such a distribution of the surplus, in the 
absence of statutory directions as to the matter, 
must conform to the requirements of equit}" and 


Dlv. 784. and followed in 171 N.E. 
795. 253 N.Y. 689. affirming 287 N.Y. 
S. 867. 227 App.Div. 784. 

21. *‘OxLce tba snpexlxitexidexLt bas 
taken possession of the assets of a 
foreigrn Insurance corporation, no lien 
by attachment may be acquired upon 
these funds.”—In re Stoddard. 144 
X.E. 484, 486. 238 N.Y. 147, affirming 
201 N.Y.S. 808, 207 App.Div. 249. 
and Carpenter & Baker v. City Equi¬ 
table Fire Ins. Co., 201 N.Y.S. 811. 
207 App.Div. 263. 

22. N.Y.—^In re People, by Beha, 175 

N.E. 118, 266 N.Y. 428, reversing 
238 N.Y.S. 906, 228 App.Div. 676— 
People, by Beha v. Russian Rein¬ 
surance Co. of Petrograd, Russia. 
175 N.B. 114, 255 N.Y. 415, mo¬ 

tion denied In re People, by Beha. 
177 N.E. 180, 256 N.Y. 666, and 

reversing Application of People, by 
Beha. 243 N.Y.S. 36. 229 App.Div. 
637, modified on other grounds In 
re People, by Beha, 176 N.E. 121, 
266 N.Y. 436, and reversed on other 
grounds 176 N.E. 120, 255 N.Y. 433, 
motion denied 178 N.E. 788. 267 

N.Y. 644, and 186 N.E. 762. 261 

N.Y. 616, and motion granted 185 
N.E. 766, 261 N.Y. 624, and modi¬ 
fied on other grounds 188 N.E. 17, 
262 N.Y. 453. 

23L N.Y.—-In re Stoddard, 151 N.E. 
159, 242 N.Y. 148. 45 A,L.R. 622, 
modifying People v. Stoddard, 210 
N.Y.S. 904, 214 App.Div. 777, af¬ 
firming In re Stoddard, 207 N.Y.S. 
60. 123 MIsc. 877—In re Stoddard, 
144 N.E. 484, 238 N.Y. 147, affirm¬ 
ing 201 N.Y.S. 808, 207 App.Div. 
249, and Carpenter & Baker v. 
City Equitable Fire Ins. Co., 201 
N.Y.S. 811. 207 App.Div. 253. 

84. N.Y.—In re Stoddard, 144 N.E. 
484, 238 N.Y. 147, affirming 201 
N.Y.S. 808, 207 App.Div. 249, and 
Carpenter & Baker v. City Equita¬ 
ble Fire Ins. Co.. 201 N.Y.S. 811, 
207 APP.D1V. 253. 

ProtectloxL of olateis of doxnestio 
creditors 

Courts should provide manner of 
proving small claims by domestic 
creditors of obligations incurred else¬ 
where, as against distribution of as¬ 
sets by foreign receiver as condi¬ 
tion to transmission of surplus funds 
of insolvent foreign corporation in 


hands of superintendent of insur¬ 
ance.—^In re Stoddard, 151 N.E. 159. 
242 N.Y. 148, 43 A.L..R. 622, modi¬ 
fying People V. Stoddard. 210 N.Y.S. | 
904, 214 App.Div. 777, affirming In re j 
Stoddard, 207 N.Y.S. 50, 123 Misc. j 
877. I 

85. N.Y.—In re People by Beha, 155 j 
N.E. 916, 244 N.Y. 606, dismiss-! 
ing appeal 219 N.Y.S. 366. 219 App. j 
Div. 46. 

26. N.Y.—Moscow Fire Ins. Co. v. j 
Bank of New York & Trust Co., i 
20 N.E.2d 758. 280 N.Y. 2S6, af-j 
firming 3 N.Y.S.2d 653, 253 App. i 
Dlv. 644, affirming 294 N.Y.S. 648, ^ 
161 Misc. 903. affirmed 1 N.Y.S.2d 
640, 253 App.Div. 710, and 1 N.Y. 
S.2d 641, 253 App.Div. 710, appeal 
dismissed Moscow Fire Ins. Co. v. 
Bank of New York & Trust Co., 
16 N.E.2d 854, 278 N.Y. 709. reargu¬ 
ment denied 21 N.E.2d 890. 2S0 N. 
Y. 848, certiorari granted U. S. 
V. Moscow Fire Ins. Co., 60 S.Ct 
129, 308 U.S. 542. 84 L.Ed. 456, 
rehearing denied 60 S.Ct. 706, 309 
U.S. 697, 84 L..Bd. 1036, motion de¬ 
nied 24 N.E.2d 457. 281 N.Y. 818, j 
affirmed 60 S.Ct. 725, 309 U.S. 624. 
84 L..Ed. 986. ! 

Bights of tmitsd States as assigiiee j 
The court of appeals, having dl-1 
rected state insurance superintendent | 
to deposit assets of United States i 
branch of Russian insurance compa- j 
ny, existence of which had been ter¬ 
minated by decrees of Soviet govern¬ 
ment, with trust company for distri¬ 
bution on court order among credi¬ 
tors and stockholders proving their 
claims, is not constrained to order 
remission thereof to United States | 
as assignee of such government’s: 
claims against American nationals 
after its recognition by United 
States.—Moscow Fire Ins. Co. v. 
Bank of New York & Trust Co., 20 
N.K2d 758, 280 N.Y. 286, affirming 
3 N.Y.S.2d 663, 258 App.Div. 644. af¬ 
firming 294 N.Y.S. 648. 161 Misc. 
903, affirmed 1 N.Y.S.2d 640. 253 App. 
Div. 710, and 1 N.Y.S.2d 641. 253 
App.Div. 710, appeal dismissed Mos¬ 
cow Fire Ins. Co. v. Bank of New 
York & Trust Co.. 1$ N.B.2d 854, 278 
N.Y. 709, reargument denied 21 N.E. 
2d 890, 280 N.Y. 848, certiorari 

gnranted U. S. v. Moscow Fire Ins. 
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Co., 60 S.Ct, 129, 308 U.S. 642, 84 L- 
Ed. 456, rehearing denied 60 S.Ct. 
706. SOO U.S. 697. 84 KEd. 1036. mo¬ 
tion denied 24 N.E.2d 4S7, 2S1 N.Y. 
SIS, affirmed 60 S.Ct. 725. 309 U.S. 
624, 84 L.Ed. 986. 

27. N.Y.—People, by Beha. v. Rus¬ 
sian Reinsurance Co. of Petrograd. 
Russia. 175 N.E. 114, 255 N.Y. 
413. motion denied In re People, 

I by Beha. 177 N.E. ISO, 256 N.Y. 

655 and reversing Application of 
People, by Beha, 243 N.Y.S. 85, 
229 App.Div. 637, modified on oth¬ 
er grounds In re People, by Beha, 

; 175 N.E. 121, 255 N.Y. 436 and 
reversed on other grounds 175 
I N.E. 120. 255 N.Y. 433, motion de- 
I nied 178 N.E. 788, 257 N.Y. 544, and 
1 183 N.E. 762. 261 N.Y. 616, and mo¬ 

tion granted 185 N.E. 766, 261 N.Y. 
624. and modified on other grounds 
188 N.E. 17, 262 N.Y. 453. 

Aotlons by creditors 

(1) Creditors of foreign insurance 
company with claims founded on for¬ 
eign business should be permitted 
to prosecute suits for payment of 
claims from surplus after liquida¬ 
tion.—People, by Beha, v. Russian 
Reinsurance Co. of Petrograd, Rus¬ 
sia. 175 N.E. 114, 255 N.Y. 415, mo¬ 
tion denied In re People, by Beha, 
177 N.E. 180. 256 N.Y. 655 and re¬ 
versing Application of People, by 
Beha. 243 N.Y.S. 35, 229 App.Div. 
637, modified on other grounds In 
re People, by Beha, 175 N.E. 121, 
255 N.Y. 436 and reversed on other 
grounds 175 N.E. 120, 255 N.Y. 433, 
motion denied 178 N.E. 7SS. 257 N.Y. 
544. and 185 N.E. 762, 261 N.Y, 616, 
and motion granted 185 N.E. 766, 261 
N.Y. 624, and modified on other 
grounds ISS N.E. 17, 262 N.Y. 453. 

(2) In proceedings to liquidate 
solvent Russian insurance company, 
referee’s refusal to hear evidence 
supporting claims arising out of for- 
eigfn business was held error.—In re 
People, by Beha, 175 N.E. 122, 255 
N.Y. 440, affirming 238 N.Y.S. 905, 
228 App.Div. 675. 

FetiLtioa of former directors 

The former directors of the com¬ 
pany may petition the court to direct 
payment of the surplus to the for¬ 
eign creditors of the company,—^In 
re People, by Beha, 166 N.EL 163, 
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justice.28 Equity and justice permit a plan of dis¬ 
position to be adopted which will meet the exigen¬ 
cies of the oase.2® On the appearance of solvency 
and a lack of showing that spoliation or waste is 
threatened, the surplus should be turned over to the 
board of directors of the company represented by a 
quorum, who are still competent to act. Direc¬ 
tors fewer than a quorum may be treated as con¬ 
servators and the surplus assets turned over to them 
on such basis, when the assets in the state may 


otherwise be lost.8i Such a delivery should be con¬ 
ditioned on the execution of a bond for the protec¬ 
tion of the company and its creditors and sharehold- 
ers.32 

(d) Taxes 

The state may enforce a claim for taxes against the 
local assets of a foreign Insurance company in liquida¬ 
tion or receivership. Such a claim Is subordinate to the 
claims of iocal poiicyhoiders with respect to a statutory 
fund deposited as a protection to local policyholders. 

don & Lajicashlre Ins. Co., 174 N. 


260 N.T. 449, reversing 2S2 N.T.S. 
282. 226 App.Div. 92, followed in 232 
N.T.S. 287, 225 App.Div. 749 and 232 
N.T.S. 288, 226 App.Div. 760. 

28. N.T.—People, by Beha, v. Rus¬ 
sian Reinsurance Co. of Petrograd, 
Russia, 175 N.E. 114, 265 N.T. 416, 
motion denied In re People, by 
Beha, 177 N.E. 180, 256 N.T. 665 
and reversing Application of Peo¬ 
ple, by Beha, 243 N.T.S. 36, 229 

App.Div. 637, modified on other 
grounds In re People, by Beha, 
175 N.E. 121, 265 N.T. 436 and 

reversed on other grounds 176 N. 
B. 120, 255 N.T. 433, motion denied 
178 N.B. 788, 257 N.T. 644, and 

185 N.E. 762. 261 N.T. 616, and 

motion granted 186 N.E. 766, 261 
N.T. 624, and modified on other 
grounds 188 N.E. 17, 262 N.T. 453 
—^In re People, by Beha, 228 N.T. 

• S. 106, 238 App.Div. 878, followed 
in 228 N.T.S. Ill, 223 App.Div. 
884. 

OeiLsral assigiimsait 
After liquidation of domestic 
branch of foreign insurance compa¬ 
ny, such company could execute gen¬ 
eral assignment for benefit of credi¬ 
tors.—In re People, by Beha, 175 
N.B. 121, 255 N.T. 436, modifying 
243 N.T.S. 36, 229 App.Div. 637, re¬ 
versed on other grounds People, by 
Beha v. Russian Reinsurance Co. 
of Petrograd, Russia. 175 N.E. 114, 
256 N.T. 416, motion denied In re 
People, by Beha, 177 N.E. 180, 266 
N.T. 665, and reversed on other 
grounds 175 N.E. 120, 255 N.T. 483, 
motion denied 178 N.]^ 788, 257 N.T. 
644, and 186 N.E. 762, 261 N.T. 616, 
and motion granted 185 N.E. 766, 
261 N.T. 624, and modified on other 
grounds 188 N.B. 17, 262 N.T. 463. 

29. N.T.—^Application of People, by 
Beha, 243 N.T.S. 36, 229 App.Dlv. 
637. reversed on other grounds 
People by Beha v. Russian Rein¬ 
surance Co. of PetroErrad, Russia,. 
175 N.B. 114, 256 N.T. 415, motion 
denied 177 N.E.' 180, 266 N.T. 656. 
Reversed on other grounds 176 
N.B. 120, 266 N.T. 488. Motion 
denied 178 N.E. 778. 267 N.T. 644, 
and 186 N.E. 762, 261 N.T. 616, 
and motion granted 186 N.E. 766, 
261 N.T. 624, and modified on oth¬ 


er grounds 188 N.E. 17, 262 N.T. 
453. Modified on other grounds 

175 N.E. 121, 266 N.T. 486—In re 
People, by Beha. 228 N.T.S. 106, 
233 App.Div. 378, followed in 228 
N.T.S. Ill, 223 App.Div. 384. 

30. N.T.—^People, by Beha, v. Rus¬ 
sian Reinsurance Co. of Petrograd, 
Russia, 176 N.E. 114, 265 N.T. 
416, motion denied In re People, 
by Beha, 177 N.E. 180, 256 N.T. 
655 and reversing Application of 
People, by Beha, 243 N.T.S. 35, 229 
App.Div. 637, modified on other 
grounds In re People, by Beha, 

176 N.E. 121, 256 N.T. 486 and re¬ 
versed on other grounds 176 N.E. 
120, 255 N.T. 433, motion denied 
178 N.E. 788, 257 N.T, 644, and 
185 N.E. 762, 261 N.T. 616, and mo¬ 
tion granted 185 N.E. 766. 261 N. 
T. 624, and modified on other 
grounds 188 N.E. 17, 262 N.T. 458. 

What oonstitTLtes qtioman 
Where only two members of board 
of directors of nationalized Russian 
insurance cbmpany, originally con¬ 
sisting of five regular and two al¬ 
ternate members, survived, the two 
surviving members, whether regular 
or alternate, did not constitute a 
quorum, as respects order as to pay¬ 
ing surplus funds of company to two 
surviving directors as conservators. 
—^U. S. V. President and Directors of 
Manhattan Co., 12 N.E.2d 618, 276 
N.T. 896, reversing 293 N.T.S. 928, 
249 App.Div. 807, motion granted 296 
N.T.S. 763, 260 App.Div. 759, reargu¬ 
ment and motion denied 14 N.E.2d 
383, 277 N.T. 671. 

31. N.T.—In re People, by Beha, 
176 N.E. 120, 256 N.T. 438, revers¬ 
ing 243 N.T.S. 36, 229 App.Div. 
687, reversed on other grounds 
People by Beha v. Russian Rein¬ 
surance Co. of Petrograd, Russia, 

176 N.E. 114, 266 N.T. 416, mo¬ 
tion denied In re People, by Beha, 

177 N.B. 180, 256 N.T. 666, and 
modified on other grounds 176 N. 
E. 121, 265 N.T. 436, motion denied 

178 N.B. 788, 267 N.T. 544 and 186 
N.E. 762, 261 N.T. 616, and mo¬ 
tion granted 186 N.E. 766, 261 N.T. 
624 and modified on other grounds 
188 N.E. 17, 262 N.T. 463—Sever- 
noe Securities Corporation v. Lon- 
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E. 299, 255 N.T. 120, reversing 240 
N.T.S. 872, 228 App.Div. 808, and 
reargument denied and remittitur 
amended 175 N.E. 845, 256 N.T. 
631. 

Power of fewer than quorum 

(1) Where court authorized super¬ 
intendent of insurance to turn over 
surplus funds of United States 
branch of nationalized Russian in¬ 
surance company to the surviving di¬ 
rectors 8US conservators, and later to 
trust company as depository, to hold 
until further order of the court, trust 
company became merely an officer 
of the court to act when legally au¬ 
thorized by the court, and had no 
authority to assign surplus to it¬ 
self for benefit of creditors or any 
other purpose, irrespective of fact 
that surviving directors as conserva¬ 
tors executed assignment for benefit 
of creditors to trust -company.—^U. 

S. V. President and Directors of Man¬ 
hattan Co., 12 N.E.2d 618, 276 N.T. 
396. reversing 293 N.T.S. 928, 249 
App.Div. 807, motion granted 296 N. 

T. S. 763, 250 App.Div. 759, reargu¬ 
ment and motion denied 14 N.E.2d 
883, 277 N.T, 671. 

(2) Surviving directors of Russian 
insurance corporation, fewer than 
quorum, could not enlarge their pow¬ 
ers by assigning chose in action for 
purpose of suing thereon in New 
York.—Sevemoe Securities Corporar 
tlon V. London & Lancashire Ins. Co., 
174 N.E. 299, 266 N.T. 120, revers¬ 
ing 240 N.T.S. 872, 228 App.Div. 808, 
and reargument denied and remitti¬ 
tur amended 176 N.E. 345, 266 N.T. 
631. 

38. N.T.—In re People, by Beha, 176 
N.E. 120, 265 N.T. 483, reversing 
243 N.T.S. 36, 229 App.Div. 637. 
reversed on other grounds People 
by Beha v. Russian Reinsurance 
Co. of Petrograd. Russia. 176 N.R 
114, 266 N.T. 416, motion denied 
In re People, by Beha, 177 NE. 
180. 266 N.T. 666, and modified on 
other grounds 175 N.E. 121, 266 N. 
T. 486, motion denied 178 N.B. 
788. 267 N.T. 644 and 186 N.E. 762, 
261 N.T. 616, and motion granted 
186 N.E. 766, 261 N.T. 624 and 
modified on other grounds 188 N. 
E. 17, 262 N.T. 468. 



44 C.J.S, 


INSURANCE 


§ 134 


Where no exclusive method of collecting a special 
tax on a foreign insurance company is provided by 
the statute, a claim for such tax may be enforced 
against the company property in the hands of the 
receiver, 33 as a preferred claim, if the local law 
prefers taxes over other claims in receivership cas« 
es.34 If the fund is set up as security for the local 
policyholders, a claim for taxes is subordinate to the 
claims of such creditors in the fund.35 

(e) Right to Interest 

Interest will be allowed to local claimants of a for- 
elgn Insurance company in liquidation or receivership out 
of a statutory deposit set up to secure local creditors, 
if the amount available permits, even though foreign 
creditors will be prejudiced by such allowance. 

A claimant having a preferred right with re¬ 
spect to any particular funds or property in the 
control of the liquidator is also entitled to such a 
preference as to any interest received on such 
funds.36 Beyond this the liquidator is not liable for 
any interest on the claim,37 particularly if allow¬ 
ance of interest would result in an undue prefer¬ 
ence of one claimant over others.38 However with 


respect to a statutory fund within the state in¬ 
tended for the benefit of local or domestic creditors, 
interest will be allowed to such creditors, the 
amount available permitting,^® even though the 
amount remaining for the foreign creditors will be 
reduced thereby.^® 

(f) Qualifying Surety Bonds 

Rights and liabilities under qualifying bonds deposited 
by foreign insurance companies as a condition to their 
doing business within the state are governed by the terms 
of the bonds and the statutes. 

On the insolvency of a foreign insurance compa¬ 
ny doing business wi:hin the state, the surety on 
the bond deposited with state officers as a condition 
to the company doing business within the state, dis¬ 
cussed supra § 81, becomes liable to local claimants 
of the company in accordance with the terms of the 
bond and the statute under which it was deposit¬ 
ed."*^ Under some statutes only policyholders whose 
claims have been reduced to judgment are entitled 
to the benefit of the qualifying bond or its pro¬ 
ceeds,"*- each such judgment constituting a prior 


33. Iowa.—State ex rel. Mitchell v. 
National Life Ins. Co. of XJ. S., 276 
N-W. 26, 223 Iowa 1301. 

Ufax OIL looal pr etniniiu i 

<1) A tax based on the premiums 
collected within the state as a con¬ 
dition to doing business within the 
state may be enforced against the 
receiver and the assets in custodia 
legls. 

Iowa.—State ex rel. Mitchell v. Na¬ 
tional Life Ins. Co. of U. S.. su¬ 
pra. 

Mich.—Commissioner of Insurance v. 
National Life Ins. Co. of U. S., 
273 N.W. 592, 280 Mich. 344. 

(2) With respect to the tax on 
premiums collected up to the time 
of the receivership, it Is no defense 
that the company is no longer doing 
business within the state and there¬ 
fore is not taxable.—Commissioner 
of Insurance v. National Life Ins. 
Co. of XJ. S., supra. 

34. Iowa.—State ex rel. Mitchell v. 
National Life Ins. Co. of U. S., 
275 N.W. 26, 228 Iowa 1301. 
PoxelgiL law does not control.— 

State ex reL Mitchell v. National 
Life Ins. Co. of XT. S., supra. 

35. Ohio.—McGhee v. Casualty Co. 
of America, 15 Ohio App. 457. 

3& N.T.—In re People, by Beha, 
247 N.Y.S. 160, 281 App.Div. 803. 
reversed on other grounds 176 N. 
R 138, 256 N.T. 177, reargument 
denied 177 N.R 191, 266 N.T. 6S0 
and certiorari denied Sutherland 
V. People of State of New York 
by Beha, 52 S.Ct. 140, 284 U.S. 678, 
’76 L.£d. 578. 


37. N.T.—In re People, by Beha, 247 , 
N.Y.S. 160, 231 App.Div. 303. re-1 
versed on other grounds 176 N.R 
133, 256 N.Y. 177, reargument de¬ 
nied 177 N.E. 191. 256 N.T. 680, and 
certiorari denied Sutherland v. Peo¬ 
ple of State of New York by Beha, 
52 S.Ct 140, 284 U.S. 678, 76 L.Ed. 
573. 

38. N.T.—In re People by Beha, 171 
N.B. 572, 253 N.T. 365, affirming 
237 N.Y.S. 866. 227 App.Div. T84, 
and followed in 171 N.E. 795, 253 
N.Y. 589. affirming 237 N.Y.S. 867, 
227 App.Div. 784. 

39« N.T.—Moscow Fire Ins. Co. of 
Moscow, Russia v. Heckscher & j 
Gottlieb, 23 N.Y.S.2d 424, 260 App. j 
DIv. 646, affirmed 34 N.E.2d 377,; 
285 N.Y. 674. " | 

Jodfirnent oxeditox \ 

A Judgment creditor entitled to j 
priority as respects funds on de-! 
posit with state officials, has been j 
held entitled to interest on his Judg¬ 
ment during the period of the receiv¬ 
ership.—Southern Pac. Co. v. Lion 
Bonding & Surety Co,. Tex.Civ.App.. 
294 S.W. 699. 

4a N.Y.—In re People, by Stoddard, 
168 N.E. 129, 249 N.Y. 139, revers¬ 
ing 226 N.Y.S, 696. 222 App.Div. 
522. 

41. U.S.—Home Indemnity Co. of 
New York v. O’Brien, C.C.AMlch., 
104 F.2d 413. 

Effect of mexger 

Merger of foreign insurance com¬ 
pany with another was held not to 
release the surety from obligation 
on the bond to a claimant under a 
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policy of the former company before 
its merger, even If such merger was 
effected without the knowledge of the 
surety.—Columbia Casualty Co. v. In¬ 
dustrial Accident Commission. 56 P. 
2d 527, o Cal.2d 770, certiorewi de¬ 
nied 57 S.Ct. 82. two cases, 299 U. 
S. 569, SI L.£d. 419, and 57 S.Ct. 
33. 299 U.S. 570, SI L.Bd. 420. re¬ 
hearing denied 57 S.Ct. 114, three 
cases, 299 U.S. 621. SI L.Ed. 457, 
458. 

42. S.C.—Powers v. Fidelity & De¬ 
posit Co. of Maryland, 186 S.R 
523, ISO S.C. 501—Nofal v. Lincoln 
Reserve Life Ins. Co., 174 S.E. 652, 
173 S.C. 42. 

Claims not reduced to Judgment 
are outlawed by statute.—^Powers v. 
Fidelity & Deposit Co. of Maryland, 
186 S.E. 523, ISO S.C. 501. 

Against whom Judgment reauixed 

(1) The Judgment must be against 
the company whose qualifying bond 
is sought to be enforced.—Boynton 
V. Consolidated Indemnity & Insur¬ 
ance Co.. 1S5 S.R 731, ISO S.C. 279. 

(2) Hence, a surety on statutory 
qualifleation bond of foreign insol¬ 
vent casualty company which was 
surety on statutory qualification 
bond of foreigm insolvent Indemnity 
company which was surety on ad¬ 
ministrator's bond was held not lia¬ 
ble for Judgment against indemnity 
company on administrator's bond, 
where Judgment creditors did not ob¬ 
tain Judgment against casualty com¬ 
pany on qualification bond of indem¬ 
nity company, notwithstanding agree¬ 
ment by which indemnity company 
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(g) Remedies 

Local law determines the remedy to be pursued by 
the creditors of a foreign insurance company to reach 
assets of the company within the state. 

The rights of claimants as against the local funds 
of a foreign insurance company in liquidation or 
receivership may be determined in appropriate pro¬ 
ceedings in the local courts, the local statutes and 
practice governing the procedure for enforcing such 
claims.^^ Local creditors of a dissolved foreign 
insurance company should pursue the remedy pro¬ 
vided by the local statutes to reach assets of the 
company within the state.^5 Claims against a for¬ 
eign insurance company over whose assets an an¬ 
cillary receiver was appointed by a local court 
must be asserted in such court,unless authorized 
by such court to sue the receiver in another pro- 
ceeding.^7 

Claim as set-off. As discussed supra § 133 d, the 
receiver or liquidator of the local assets of a for¬ 
eign insurance company has power to enforce claims 
of the company within the state. However, persons 
having claims against the company may under cer¬ 
tain circumstances set off such claims in proceed¬ 
ings to enforce claims of the company against them. 
Thus the local agent of a foreign insurance compa¬ 
ny authorized by his contract and custom to re¬ 
fund unearned premiums on canceled policies is en¬ 
titled to set off such a refund, made after the com¬ 
pany’s insolvency but under agreement with the 
domiciliary receiver, in an accounting action by an 
ancillary receiver to recover premiums collected by 


the agent.48 Under a statute permitting mutual 
debts and credits existing between an insurer and 
another to be set off against each other, a policy¬ 
holder in a foreign insurance company sued for 
premiums due may set off a claim for loss under the 
policy.^® 

Where a foreign insurance company makes an 
assignment in another state, such assignment hav¬ 
ing no extraterritorial effect, its agents in the state 
may take assignments of the claims of the polic>’- 
holders for unearned premiums, and set them off 
against their own liabilities to the company.50 

§ 135. Rehabilitation and Conservation 

a. Insurance companies generally 

b. Title insurance and mortgage guaran¬ 

ty companies 

a. Insurance Companies Generally 

(1) In general 

(2) Temporary control pending court 

approval of further proceedings 

(3) Organization of new company 

(4) Rights of policyholders and creditors 

(5) Appeal or review 

(6) Termination of conservatorship or 

rehabilitation 

(7) Liability and compensation of state 

insurance officers 

(8) Compensation of attorneys; expens¬ 

es of creditors 

(9) Effect of proceedings outside state 


had taken over casualty company and 
had assumed payment of Its obllsra- 
tions.—^Boynton v. Consolidated In¬ 
demnity & Insurance Co., supra. 

Federal oourt JndffmexLt against in¬ 
solvent surety company should have 
been entered on abstract of judg¬ 
ments in some county of state to 
create lien, enforceable by action 
in state court, on proceeds of such 
company’s qualification bond,—Pow¬ 
ers V, Fidelity & Deposit Co. of 
Maryland, 186 S.B. 523, 180 S.C. 501. 

43. S.C.—parte McCabe, 2 S.E. 
2d 59. 190 S.C. 40—Powers v. Fi¬ 
delity & Deposit Co. of Maryland. 
186 S.E. 528, 180 S.C. 501. 
a^idgmant first obtaisied and duly 

entered should be first satisfied from 
proceeds of such company’s qualifi¬ 
cation bond, date of entry fixing 
time of establishment of lien.—^Pow¬ 
ers V. Fidelity & Deposit Co. of 
Maryland, supra. 

44. SnAolenoy of psUtioiL 

Ga.—^Denny v. Commercial Credit Co., 
121 S.B. 832, 167 Ga. 702. 


Evidence held Bnillolen.t to sup¬ 
port referee’s determination respect¬ 
ing value of rubles in considering 
claim against Russian insurance 
company.—^In re People, by Beha, 176 
N.B. 118, 266 N.T. 428, reversing 238 
N.T.S. 905, 228 App.Div. 676. 

45. XJ.S.—Clinton v. Coppedge, D.C. 

Okl., 2 F.Supp. 936. 

Enforoemeut of lien 
Va.—^Lucas v. Pittsburgh Life & 
Trust Co., 119 S.E. 109, 187 Va. 266. 

4& La-—^Hickman v. Public Indem¬ 
nity Co. of Newark, N. J., 161 So. 
188, 182 La. 160. 

Surety In xecelvership 
Court in which ancillary receiver¬ 
ship proceedings for foreign insur¬ 
ance company were pending was 
without jurisdiction to compel re¬ 
ceiver appointed in another parish 
for company’s qualifying surety, al¬ 
so a foreign company, to surrender 
surety’s assets for payment of 
claims of insurance company’s credi¬ 
tors, in absence of authorization of 
court of other parish, but claims 
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against surety’s assets must be as¬ 
serted in that court.—^Hickman v. 
Public Indemnity Co. of Newark, N. 
J., supra. 

47- La.—^Hickman v. Public Indem¬ 
nity Co. of Newark, N. J., supra. 

46. Ind.—^Denny v. Scoonover, 153 
N.B. 779, 93 Ind.App. 118. 

49. N.T.—^Van Schalck v. Astor, 277 
N.T.S. 394, 154 Misc. 643, reversing 
274 N.Y.S. 322, 158 Misc. 377. 

Breach of oontraot 

Insured was held entitled to set¬ 
offs based on insurer’s breaching lia¬ 
bility policies by falling to defend 
personal Injury actions brought 
against insured prior to conservation 
order.—Van Schalck v. Astor, 277 N. 
Y.S. 394, 164 Misc. 543, reversing 274 
N.Y.S. 322, 163 Misc. 377. 

Statutory lixnltatioiui 
N.Y.—^Van Schalck v. Astor, 274 N. 
Y.S. 822, 163 Misc. 377, reversed 
on other grounds 277 N.Y.S. 394, 
164 Misc. 543. 

50. Iowa.—^Franzen v. Hutchinson,. 
62 N.W. 698, 94 Iowa 95. 
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(1) In General 

Under some statutes the state Insurance commission¬ 
er or superintendent may be appointed by the court to be 
conservator or rehabilitator of an insurance company in 
financiai difficulties, with powers similar to those of a 
receiver or trustee and with the duty to remove the 
causes leading to the difficulties or to attempt to re¬ 
habilitate the business of the company if that Is pos¬ 
sible. 

The state has an important and vital interest in 
the management of the assets of an insurance com¬ 
pany in financial difficulties-^! In recognition of 
that interest statutes have been enacted which pro¬ 
vide in effect that when an insurance company is 
in financial difficulties the state insurance commis¬ 
sioner or superintendent shall be appointed by the 
court to be conservator or rehabilitator of the com¬ 
pany with the duty to remove the causes leading 
to the difficulties or to attempt to rehabilitate the 
business of the company by entering into reinsur¬ 
ance or rehabilitation agreements, and to resort to 
liquidation if rehabilitation cannot be accomplish¬ 
ed,^2 and the validity of such statutes has been 
upheld.®^ Such rehabilitation or conservation pro¬ 
ceedings are special proceedings of a statutory- na- 
ture.®4 Liquidation is to be differentiated from re¬ 
habilitation or conservation,5 5 and it does not nec¬ 
essarily follow the taking over of a business to 
conserve the assets.^® The statutes have been held 


to be intended to preserve, whenever possible, the 
business of the insolvent company,57 and to favor 
rehabilitation rather than liquidation if that can be 
accomplished.5S 

The fact that the insurance commissioner owns 
policies in the company subject to rehabilitation 
does not invalidate the rehabilitation agreement ap¬ 
proved by the court although a statute provides that 
state officers must not be interested in any contract 
made by them in their official capacity.®® 

Where special agents of the state insurance de¬ 
partment have been directed to administer an insur¬ 
ance company as a going concern, the^' are required 
to conduct its affairs in the ordinary way and in 
compliance with the public policy of the state as 
expressed in the statutes.®® 

Capacity of company during conservatorship. 
After an order of court appro-ving the taking over 
of the business by the insurance commissioner as 
conservator, and before the conservatorship is ter¬ 
minated, the insurance company has no capacity to 
do business in the state,®! but it does not lack the 
capacity to contract for the services of an attorney 
in the conservatorship proceedings.® ^ 

Direction and control by court Ordinarily, under 
the statutes, the powers and duties of the insurance 


51. Cal.—Camlnetti v. PaclUc Mut, 
Life Ins. Co. of California. 139 P,2d 
908, 22 Cal.2d 344, certiorari de¬ 
nied Xeblett V. Camlnetti, 64 S.Ct 
428, 820 U.S. 802, 88 L.Ed, 484— 
Carpenter v. Pacific Mut. Life Ins. 
Co. of California, 74 P.2d 761, 10 
Cal.2d 307, certiorari {^ranted Neb- 
let t V. Carpenter, 58 S.Ct. 1039, 

304 U.S. 555, 82 L.Ed. 1524, cer¬ 
tiorari denied 59 S.Ct. 61, 305 U. 
S. 562, 83 LEd. 854, affirmed 59 
S.Ct. 170, 305 U.S. 297, 83 L.Ed, 
182, rehearingr denied 59 S.Ct. 355, 

305 U.S. 675, 83 L.Bd. 437. 

52. Cal.—Carpenter v. Pacific Mut. 
Life Ins. Co. of California, su¬ 
pra—Camlnetti V. Guaranty Union 
Life Ins. Co., 126 P.2d 159, 52 Cal. 
App.2d 330. 

Mo.—Scheufler v. Continental Life 
Ins. Co., 169 S.W'.2d 359, 350 Mo. 
886 . 

X.Y.—^Application of People, by Van 
Schaick, 266 N.Y.S. 603, 149 Misc. 
18. 

53. Cal.—Camlnetti v. Pacific Mut. 
Life Ins. Co. of California. 139 P. 
2d 908, 22 Cal.2d 344, certiorari 
denied Neblett v. Camlnetti, 64 S. 
Ct. 428, 320 U.S. 802. 88 L.Ed. 484 
—Camlnetti v. State Mut Life Ins. 
Co., 126 P.2d 165, 52 Cal.App.2d 
321. 

N.Y.—^Application of People, by Van 
Schaick, 268 N.Y.S. 88. 239 App. 


Div. 490, affirmed People by Van 
Schaick v. National Surety Co., 191 
N.E. 321, 264 N.Y. 473. 

64. Cal.—Carpenter v. Pacific Mut. 
Life Ins. Co. of California, 89 P. 
2d 637, 13 Cal.2d 306—Anderson v. 
Great Republic Life Ins. Co., 106 
P.2d 75, 41 Cal.App.2d 181. 

55. N.Y.—In re Lawyers Title & 
Guaranty Co., 5 N.Y.S. 2d 484, 254 
App.Div. 491, reversing* 1 N.Y.S.2d 
137, 165 Misc. 776, denying motion 
298 N.Y.S. 476, 163 Misc. 552, and 
reargument denied 9 N.Y.S.2d 126. 
Conserva.'tioii. o'ver period of s'tress 
A conservatorship proceeding con¬ 
templates, not the liquidation of the 
insurance company involved, but a 
conservation of company*s assets and 
business over the period of stress by 
commissioner of Insurance, who 
thereafter yields control to regular 
officers of company.—Camlnetti v. 
Superior Court in and for City and 
County of San Francisco, 108 P.2d 
911, 16 Cal.2d 838, followed in 108 
P.2d 919, 16 Cal.2d 852 and Camlnetti 
V. Superior Court In and for Orange 
County, 108 F.2d 919, 16 Cal.2d 853, 
and certiorari denied Superior Court 
of State of California in and for City 
and County of San Francisco v. Cam- 
inetti, 61 S.Ct. 1098, 813 U.S. 579. 85 
LEd. 1536. 

56L CaL—Camlnetti v. Guaranty Un¬ 
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ion Life Ins. Co., 126 P.2d 159, 62 
Cal.App.2d 330. 

67. Cal.—Carpenter v. Pacific Mut. 
Life Ins. Co. of California. 74 P.2d 
761, 10 Cal.2d 307, certiorari grant¬ 
ed Neblett v. Carpenter. 58 S.Ct. 
1039. 304 U.S. 555. 82 L.Ed. 1524, 
certiorari denied 59 S.Ct. 61, 305 
U.S. 562, S3 L.Ed. 354. affirmed 59 
S.Ct. 170, 305 U.S. 297, S3 L.Ed. 
182, rehearing denied 59 S.Ct. 355, 
305 U.S. 675, S3 L.Ed. 437. 

68. Mo.—^Lucas v. Manufacturing 
Lumbermen's Under\i’riters, 163 S. 
'W.2d 750, 349 Mo. S35. 

59. Cal.—^Neblett v. Pacific Mut. 
Life Ins. Co. of California, 139 P. 
2d 934, 22 Cal.2d 393, certiorari 
denied 64 S.Ct. 42S. 320 U.S. 802, 
88 L.Ed. 4S4. 

60. Neb.—State ex rel. Sorensen v. 
Lincoln Hail Ins. Co.. 276 N.W. 
169, 133 Neb. 496. 

61. Cal.—^Prudence Mut. Life Ins. 
Co. v. Camlnetti, App., 146 P.2d 20, 
prior opinion 142 F.2d 48. 

Certifleate of authozlty 
During conservatorship the compa¬ 
ny is not entitled to a certifleate of 
authority to do business.—^Prudence 
Mut, Life Ins, Co. v. Camlnetti, su¬ 
pra. 

68, Cal.—^Anderson v. Great Repub¬ 
lic Life Ins. Co., 106 P.2d 75, 41 
Cal.App.2d 18L 
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commissioner or superintendent as rehabilitator or 
conservator are in tiie nature of those of a receiver 
or trustee,subject to the direction of the court 
but the commissioner or superintendent holds his 
office of receiver not by appointment of the court 
but by legislative enactment, and hence the court's 
power of direction is curtailed by the officer's stat¬ 
utory powers.®® The jurisdiction of the court is 
limited by the provisions of the statute governing 
the proceedings,®® although it may exercise equita¬ 
ble powers where they are not restricted by the stat¬ 
ute.®*^ The trial court, in the absence of a general 
or special statutory requirement, is under no duty 
to make formal findings of fact and conclusions of 
law in making orders in the proceedings.®® 

Notice. Where not required by statute, notice to 
stockholders and policyholders of an application for 
an order appointing a conservator of the company 
is not essential to the validity of the proceeding.®® 
An appointment of a conservator is not invalid for 
failure to serve notice of the application on the 
company where the company has entered a volun¬ 
tary appearance.^® 


Hazardous conduct of business as justifying con¬ 
servatorship. Where a statute so provides, a con¬ 
servator or rehabilitator may be appointed where 
further transaction of business by the company will 
be hazardous to policyholders, creditors, or the pub- 
lic.'^l By use of the word “hazardous" the statute 
contemplates not only conduct causing loss but also 
conduct involving risk of loss,*^® and it is not nec¬ 
essary for the insurance commissioner to wait un¬ 
til the company is actually insolvent before taking 
action.73 xhe payment of exorbitant or unreason¬ 
ably large salaries to officers of a mutual company 
has been held to create a hazardous condition which 
justifies an order of conservatorship.^^ 

Transfer of office of company. A statute provid¬ 
ing that the insurance commissioner, when appoint¬ 
ed conservator of an insurance company, may re¬ 
move the company's principal office to a specified 
city whereupon the court in which the proceedings 
were begun shall, on the conservator's application, 
order a transfer of the proceedings to that city, is 
mandatory on the court and it cannot refuse to is¬ 
sue the order.*^® Under such a statute the removal 


63. Oal.—^Anderson ▼. Great Repub¬ 
lic Life Ins. Co., supra. 

N.T.—^People v. Title & Mortgage 
Guarantee Co. of Buffalo, 190 N. 
£2. 153. 264 N.Y. 69. 96 A.Li.R. 297 
—^Hakala v. Van Schalck, 12 N. 
T.S.2d 928. 171 Mlsc. 418. 

Conduct of busliLesB and use of as¬ 
sets 

Under powers granted, superin¬ 
tendent of Insurance had authority 
to conduct business and use assets 
of surety company In rehabilitation 
to support continuing operations of 
corporation.—^Application of People, 
by Van Schalck. 268 N.T.S. 88. 239 
App.Dlv. 490. affirmed People by Van 
Schalck V. National Surety 'Co., 191 
N.B. 621, 264 N.Y. 473. 

64. U.S.—^Hutchins v. Pacific Mut. 
Life Ina Co. of California, D.C. 
Cal., 20 F.Supp. 150, affirmed C.C. 
A.. 97 P.2d 58. 

Cal.—Anderson v. Great Republic 
Life Ins. Co.. 106 P.2d 75, 41 Cal. 
App.2d 181. 

N.Y.—^People v. Title & Mortgage 
Guarantee Co. of BulEklo, 190 N.E. 
153, 264 N.Y. 69. 96 A.L.R. 297. 

Sale of seonzitles 
The court should not approve at 
one time the stde of all the securities 
necessary to satisfy all the credi¬ 
tors in full where this would in fact 
effect the liauldatlon of the com¬ 
pany, but may from time to time 
approve applications for the sale of 
limited Quantities of securltlea— 
Application . of People, by Van 
Schalck. 266 N.Y.S. 613, 149 Mlsc. 16. 

66. CaL—Caminetti y. Guaranty Un-, 


ion Life Ins. Co., 141 P.2d 423, 22 
Cal.2d 769—Caminetti v. Pacific' 
Mut Life Ins. Co. of California. 
139 P.2d 908, 22 Cal.2d 344, certio¬ 
rari denied Neblett v. Caminetti, 64 
S.Ct 428. 320 U.S. 802, 88 L.Ed. 484. 
N.Y.—^People v. Title & Mortgage 
Guarantee Co. of Buffalo. 190 N. 
E. 168, 264 N.Y. 69, 96 A.L.R. 297. 

66. Cal.—Caminetti v. Imperial Mut. 
Life Ina Co., 129 P.2d 432, 64 Cal. 
App.2d 614—^Anderson v. Great Re¬ 
public Life Ins. Co.. 106 P.2d 76, 
41 Cal.App.2d 181. 

67. Cal.—Anderson v. Great Repub¬ 
lic Life Ins. Co., supra. 

68. Cal.—Carpenter v. Pacific Mut 
Life Ina Co. of California, 89 P. 
2d 637, 13 CaL2d 306—Carpenter v. 
Pacific Mut. Life Ins. Co. of Cal¬ 
ifornia, 74 P.2d 761, 10 CaL2d 307, 
certiorari granted Neblett v. Car¬ 
penter, 68 S.Ct 1039, 304 U.S. 566, 

82 L.Ed. 1524, certiorari denied 59 
S.Ct 61. 305 U.S. 562, 83 L.Ed. 354. j 
affirmed 59 S.Ct 170, 305 U.S. 297, 

83 L.Ed. 182, rehearing denied 59 
S.Ct 365, 305 U.S. 676, 83 L.Ed. 
437. 

69. Cal.—Neblett ▼. Pacific Mut 
Life Ina Co. of California, 139 P. 
2d 934, 22 Cal.2d 393, certiorari 
denied 64 S.Ct 428, 320 U.S. 802. 
88 L.Ed. 484. 

70. Cal.—Carpenter v. Pacific Mut 
Life Ins. Co. of California, 89 P- 
2d 637, 13 CaL2d 306. 

7L CaJ.—Caminetti v. Imperial Mut 
Life Ins. Co., 189 P.2d 681. 69 Cal. 
App.2d 476—Caminetti v. State 
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Mut. Life Ina Co., 126 P.2d 166,. 
52 Cal.App.2d 321. 

N.Y.—Application of People, by Van 
Schalck. 266 N.Y.S. 603. 149 Mlsc. • 
18. 

79. Cal—Caminetti v. Imperial Mut 
Life Ins. Co., 139 P.2d 681. 59 Cal 
App.2d 476—Ceuninettl v. Guaranty 
Union Life Ins. Co., 126 P.2d 169, 
52 CaI.App.2d 330. 

73. Cal.—Caminetti v. Guaranty Un¬ 
ion Life Ins. Co., supra. 

Improper control by members of* 
family 

Improper proprietary control, if 
any, exercised over a mutual life 
insurance company by members of* 
family which managed company 
would be evidence of a hazardous 
condition.—Caminetti v. Guaranty 
Union Life Ins. Co., supra. 

Treatment of oladmants and policy¬ 
holders held to Justify conservator- 
ship.—Caminetti v. Guaranty Union 
Life Ina. Co., supra. 

74, Cal.—Caminetti v. National 
Guaranty Life Co., 126 P.2d 170,. 
52 CalA.pp.2d 836—CaminetU v. 
State Mut. Life Ina Co., 126 P.2d 
166, 52 Cal.App.2d 321 —Caminetti 
V. Guaranty Union Life Ina Co., 
126 P.2d 169. 62 Cal.App.2d 330. 

76. Cal.—Caminetti v. Superior 
Court in and for City and County 
of Francisco, 108 P.2d 911, 15 
Cal.2d 838. followed in 108 P.2d 
919, 16 Cal.2d 852 and Caminetti 
V. Superior Court in and for 
Orange County, 108 P.2d 919, 16 
Cal.2d 863, and certiorari denied. 
Superior Court of State of Calif or— 
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of the company's principal office lies in the discre¬ 
tion of the conservator,and any official act or 
statement indicative of such removal is adequate to 
show a removal as a basis for the transfer of the 
proceedings.'^'^ Such a statute is purely procedural 

in character.*^® 

Equitable proceedings to set aside order. Plain¬ 
tiff, in an action in equity to set aside an order 
appointing the commissioner as conservator or re- 
habilitator, cannot allege that no grounds for the 
order existed where the issue has been litigated in 
the statutory proceeding and the validity of the or¬ 
der upheld therein.*^^ Where stockholders and pol¬ 
icyholders represented in court know of alleged 
fraud at the time of the statutory proceedings they 
cannot, in a subsequent action in equity, set aside 
the orders in the prior proceedings on the ground 


of fraud.®® It has been held that an order ap¬ 
pointing the commissioner conservator is not sub¬ 
ject to attack for fraud unless a subsequent order 
approving acts of the commissioner is first set aside 
for fraud.®! 

(2) Temporar}' Control pending Court Ap¬ 
proval of Further Proceedings 

In accordance with statutory provisions, the state In¬ 
surance commissioner or superintendent may take charge 
of an Insurance company temporarily to preserve the 
status quo pending proceedings for an order of court 
approving rehabilitation or liquidation of the company. 

A statute which permits the state superintendent 
of insurance, after the granting of his application 
by the court, to take charge of an insurance compa¬ 
ny temporarily, pending an examination to deter¬ 
mine whether further proceedings for rehabilitation 


nia in and for City and County of 
San Francisco v. Camlnettl. 61 S. 
Ct. 1098, 313 U.S. 679, 85 Ii.Ed. 
1536. 

Sbe oliief pnipose of statute pro¬ 
viding that, at any time after an or¬ 
der of conservatorship is made. In¬ 
surance commissioner may remove 
principal office of insurance corpora¬ 
tion involved to San Francisco or 
Lios Angeles, is convenience of com¬ 
missioner, who, as such, maintains 
an office and stafC In both cities.— 
Caminetti v. Superior Court in and 
for City and County of San Francib- 
co, 108 P.2d 911, 16 Cai.2d 838, fol¬ 
lowed in 108 P.2d 919, 16 Cal.2d 852 
and Caminetti v. Superior Court in 
and for Orange County, 108 P.2d 919, 
16 Cal.2d 853, and certiorari denied 
Superior Court of State of Califor¬ 
nia in and for City and County of 
San Francisco v. Caminetti, 61 S.Ct. 
1098, 313 U.S. 579, 85 KEd. 1536. 

Bemoval from oity named hy statote 
Under statute authorizing insur¬ 
ance commissioner, as conservator of 
Insurance company, to remove con¬ 
servatorship proceeding to San Fran¬ 
cisco or Los Angeles, the proceeding 
may be removed to either city, and 
fact that comx>any*s princix>al office 
is in San Francisco does not preclude 
removal to Los Angeles.—Caminetti 
V. Superior Court in and for City 
and County of San Francisco, 108 
P.2d 911, 16 Cal.2d 838, followed in 
108 P.2d 919, 16 Cal.2d 852 and Cami¬ 
netti V. Superior Court in and for 
Orange County, 108 P.2d 919, 16 Cal. 
2d 853, and certiorari denied Superior 
Court of State of California in and 
for City and County of San Fran¬ 
cisco V. Caminetti, 61 S.Ct. 1098, 313 
U.S. 579, 85 IxEd. 1636. 

7e. Cal.—Caminetti v. Superior 
Court in and for City and County 
of San Francisco, 108 P.2d 911, 16 
Cal2d 838. followed in 108 P.2d 


Francisco, 108 P.2d 911, 16 Cal.2d 
835. followed in 108 P.2d 919, 16 
Cal.2d S52 and Caminetti v. Superior 
Court in and for Orange County, 
108 P.2d 919, 16 Cal.2d 853, and cer¬ 
tiorari denied Superior Court of 
cisco V. Caminetti. 61 S.Ct. 1098.; State of California in and for City 

' and County of San Francisco v. Cam¬ 
inetti, 61 S.Ct. 1098, 313 U.S. 579. 85 
L.Ed. 1536. 


919, 16 Cal.2d 852 and Caminetti v. f 
Superior Court in and for Orange ' 
County, 108 P.2d 919. 16 Cal.2d 853, 1 
and certiorari denied Superior ‘ 
Court of State of California in and | 
for City and County of San Fran- ; 


313 U.S. 579, S3 L..Ed. 1536. 


77. CaL—Caminetti v. Superior | 

Court in and for City and County • 
of San Francisco, 108 P.2d 911, j 
16 CaL2d 888, followed in 108 P. I 
2d 919, 16 Cal.2d 852 and Cami-1 
netti V. Superior Court in and for j 
Orange County, 108 P.2d 919, 16 
Cal.2d 853. and certiorari denied 
Superior Court of State of Cali¬ 
fornia in and for City and County 
of San FVancisco v. Caminetti, 61 S. 
Ct 1098, 313 U.S. 579, 85 L-Ed. 
1536. 

Necessity for dedazatiOA of removal 
Where insurance commissioner, 
after being appointed conservator of 
Insurance company, removed the gen¬ 
eral journal and ledger of company 
from Santa Barbara County to Los 
Angeles, there was a sufficient show¬ 
ing of removal of company’s prin¬ 
cipal office to Iios Angeles to require 
superior court of Santa Barbara to 
transfer conservatorship proceedings 
to LiOS Angeles, notwithstanding 
commissioner did not execute a prior 
written declaration of removal of 
principal office.—Caminetti v. Superi¬ 
or Court In and for Santa Barbara 
County. 108 P.2d 918, 16 Cal.2d 850. 

NeoMNdty for srcmovsl of all ^lysloal 
property 

The word “remove” in the statute 
does not require removal of all 
physical property, equipment, books, 
records, and business activities of 
company, there being a clear dis¬ 
tinction between terms “principal of¬ 
fice” and **prineipal place of busi¬ 
ness”.—Caminetti v. Superior Court 
in and for City and County of San 
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78. Cal.—Caminetti v. Superior 
Court in and for City and County 
of San Francisco, 108 P.2d 911, 
16 CaL2d SSS, followed in 108 P. 
2d 919, 16 Cal.2d 852. and Cami¬ 
netti V. Superior Court in and for 
Orange County, 108 P.2d 919, 16 
Cal.2d 853, and certiorari denied 
Superior Court of State of Califor¬ 
nia in and for City and County of 
San Francisco v. Caminetti, 61 S. 
Ct. 1098, 313 U.S. 579, 85 l^Ed. 
1536. 

79. Cal.—Neblett v. Pacific Mut. 
Life Ins. Co. of California, 139 P. 
2d 934, 22 C:al.2d 393, certiorari de¬ 
nied 64 S.Ct 42S. 320 U.S. 802, 88 
L.Ed. 484. 

Appeal or review generally see infra 
subdivision a (5) of this section. 

^xLswer as admitting solVMioy 
, In action to set aside orders in 
! statutory proceeding for rehabilita- 
' tion of insurance company based on 
insolvency of company, amended an- 
j swers alleging a good will value of 
I approximately one third of value al¬ 
leged In original answer and that 
good will value did not constitute 
assets for purpose of determining 
solvency did not constitute admis¬ 
sion of solvency so as to permit 
setting aside orders.—^Neblett v. Pa¬ 
cific Mut. Life Ins. Co. of California, 
supra. 

80. CaL—Neblett v. Pacific Mut. 
Life Ins. Co. of California, supra. 

81. Cal.—Neblett v. Pacific MuL 
Life Ins. Co. of California, supra. 



§ 135 


INSURANCE 


44 C.J.S. 


or liquidation are necessary, contemplates that the 
time between the temporary order and the final 
judgment ordering rehabilitation or liquidation en¬ 
tered pursuant to a hearing should be of short dura¬ 
tion,and it is proper for the court to continue 
the case until the investigation is completed.^^ The 
superintendent, exercising control of the property 
and business of the company under the authority 
granted by the temporary order, acts as a receiver 
or trustee,with the right and the duty to preserve 
the status quo until final decree may be had;S5 he 
cannot rehabilitate the company.®® Where the su¬ 
perintendent, after having been placed in charge 
of the company, files a motion for an order of re¬ 
habilitation he should be prepared to submit facts 
to the court which will justify the request made.®*^ 
Under the statute the superintendent is vested with 
much discretion in conducting and managing the 
affairs of the company temporarily placed under his 
control,®® and he need not ask the court in ad¬ 
vance for authority to engage employees necessary 
to do the work incident to handling the affairs of 
the company,®® or necessary to accumulate facts as 
to the condition of ^e company.®® 

Under a statute which permits the insurance com¬ 
missioner, before applying for an order appointing 
him conservator, to take possession of the assets 
of an insurance company summarily without an or¬ 


der of court when it appears to him that further 
transaction of business will be hazardous to policy¬ 
holders or creditors, the fact that an order of court 
authorizing him to take possession is invalid be¬ 
cause of the judge’s disqualification does not render 
the commissioner’s taking possession of the assets 
unlawful.®^ 

When the insurance commissioner takes posses¬ 
sion the right of the insurance company to do busi¬ 
ness in the state ceases.®^ 

(3) Organization of New Company 

Generally, under the statutes, the business of an In¬ 
surance company may be preserved by a rehabilitation 
agreement or plan which provides for the organization 
of a new company by the state Insurance officer. Under 
some statutes the state officer may transfer the adminis¬ 
trative duties relating to the stock to a voting trustee 
and retain In himself the supervisory power and bene¬ 
ficial Interest for the benefit of the creditors of the old 
company. 

Under statutes which provide for the rehabilita¬ 
tion of an insurance company taken over by the 
state insurance officer,®® or for the reinsurance of 
the business of such company,®^ a hew company may 
be organized to preserve the business of the old 
company. A transfer of the assets of the old com¬ 
pany to the newly organized company under order 
of court is not violative of fraudulent conveyance 
statutes.®® In accordance with statutory provisions, 


82. Mo.—^Lucas v. Manufacturln^r 
Lumbermen’s Underwriters, 163 S. 
W.2d 750, 349 Mo. 835. 

83. Mo.—^Lucas v. Manufacturing 
LumbermenUnderwriters, supra. 

84. Mo.—^Lucas v. Manufacturing 
Lumbermen’s Underwriters, supra. 

85. Mo.—^Lucas v. Manufacturing 
Lumbermen’s Underwriters, supra. 

88. Mo.—^Lucas v. Manufacturing 
Lumbermen’s Underwriters, supra. 

87. Mo.—Lucas v. Manufacturing 
Lumbermen's Underwriters, supra. 

88. Mo.—^Lucas V. Manufacturing 
Lumbermen's Underwriters, supra. 

89. Mo.—^Lucas V. Manufacturing 
Lumbermen’s Underwriters, supra. 

Approval of eicpeiuies 
Where superintendent of insurance 
has been placed in charge of an in¬ 
surance concern, the fact that law 
contemplates that all expenses shall 
be subject to approval of the court 
does not mean that court in the 
first instance must designate the 
number of employees.—^Lucas v. 
Manufacturing Lumbermen’s Under¬ 
writers, supra. 

Oonfilot bstweeiii general and special 
statutes 

In determining authority of super¬ 
intendent of insurance placed in 
charge of Insurance concern- to em¬ 


ploy necessary help without court’s 
designation of number of employees, 
as far as there may be any con¬ 
flict between special provision cov¬ 
ering proceeding to be followed in 
case superintendent takes over in¬ 
surance concern, and general provi¬ 
sions concerning the superintendent 
of insurance, the special provisions 
govern.—^Lucas v. Manufacturing 
Lumbermen’s Underwriters, supra. 

90. Mo.—^Lucas v. Manufacturing 
Lumbermen’s Underwriters, supra. 

91. Cal.—Carpenter v. Pacific Mut. 
Life Ins. Co. of California, 74 P. 
2d 761, 10 Cal.2d 307, certiorari 
granted Neblett v. Carpenter, 68 S. 
Ct. 1039, 304 U.S. 555, 82 L.Ed. 
1524, certiorari denied 59 S.Ct. 
61, 305 U.S. 562, 83 L.Ed. 354, 
affirmed 59 S.Ct. 170, 305 U.S. 297, 
83 L.Ed. 182, rehearing denied 59 

5. Ct. 355. 805 U.S. 675, 88 L.Ed. 
437. 

98. Cal.—Carpenter v. Pacific Mut. 
Life Ins. Co. of California, supra. 

93. Cal.—Carpenter v. Pacific Mut 
Life Ins. Co. of California, 74 P.2d 
761, 10 Cal.2d 807, certiorari grant¬ 
ed Neblett v. Carpenter, 58 S.Ct 
1089, 804 U.S. 555, 82 L.Ed. 1524, 
certiorari denied 59 S.Ct. 61, 306 
U.S. 662, 83 LuEd. 354, affirmed 69 

6. Ct. 170, 805 U.S. 297. 83 L.Ed. 
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182, rehearing denied 69 S.Ct. 355, 
305 U.S. 675, 83 L.Ed. 437. 

N.Y.—^People, by Van Schaick, v. 
National Surety Co., 191 N.E. 521, 
264 N.Y. 473, affirming Application 
of People, by Van Schaick, 268 N. 
Y.S. 88, 239 App.Div. 490. 

94. Cal.—Carpenter v. Pacific Mut. 
Life Ins. Co. of California, 74 P.2d 
761, 10 Cal.2d 307, certiorari grant¬ 
ed Neblett v. Carpenter, 58 S.Ct 
1039, 304 U.S. 666, 82 L.Ed. 1624, 
certiorari denied 69 S.Ct 61, 305 
U.S. 562, 88 L.Ed. 354, affirmed 59 
S.Ct 170, 806 U.S. 297, 83 L.Ed. 
182, rehearing denied 59 S.Ct. 365, 
305 U.S. 675, 83 L.Ed. 437. 

The tezUL ‘'zelnsnranoe” in provi¬ 
sions in insurance code conferring 
right to reinsure in event of llQ- 
uldatlon of insurance company was 
not limited to its indemnification 
meaning of one company insuring 
risks of another company, which still 
remains liable on original risk, but 
included broader meaning of contract 
^ by which one company takes over 
insurance risks of another company 
and becomes' substituted as insurer 
in the place of original insurer.— 
Carpenter v. Pacific Mut. Life Ins. 
Co. of California, supra. 

96. U.S.—^Thrower v. Kistler, D.C. 

S.C., 14 F.Supp. 217. 

CaJL—Carpenter v. Pacific Mut Xdfe 
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the transfer may be made by the commissioner as 
conservator or rehabilitator, and it is unnecessary 
that he first be appointed liquidator,®® and, in the 
absence of any provision in the rehabilitation agree¬ 
ment or in court orders to indicate otherwise, the 
insurance commissioner takes the stock of the new 
company as conservator or liquidator and not as a 
special contractual trustee permitted to obtain re¬ 
transfer of stock.®7 After placing the plan of re¬ 
habilitation into operation and organizing the new 
company under his powers of conservator, the com¬ 
missioner, in accordance with the statute, may be 
appointed liquidator with power to liquidate and 
wind up the business of the old company,®® and ti¬ 
tle to the company’s assets may be vested in him as 
liquidator.®® On an application for approval of the 
sale of the new company’s stock by the state insur¬ 
ance officer, the court cannot disapprove the offi¬ 
cer’s acceptance of the highest bid for the stock on 
grounds other than those authorized by statute.^ 
Whether the name of the new company may prop¬ 
erly include the term “mutual” is a question for the 
consideration of the trial court.2 

A new insurance company formed for the pur¬ 
poses of rehabilitation is not liable for any delin¬ 
quency of the former insurance company in its deal¬ 
ings with other departments of the state after re¬ 
habilitation has begun.® 


Transfer of stock to noting trustee, A statute 
authorizing the insurance commissioner to transfer 
to a trustee under a voting trust agreement the stock 
of an insurer “heretofore or hereafter issued” to 
him as a conservator in connection wnth a rehabili¬ 
tation agreement is applicable to stock of an insur¬ 
ance company organized as a medium for the re¬ 
habilitation of a delinquent insurer,and it indicates 
clearly that the legislature intended a retrospective 
operation.® Such a statute has been held to be a 
reasonable exercise of legislative power,® and not 
to encroach on the powers of the judiciary;" and 
the fact that the commissioner is given discretion in 
determining when to set up voting trusts does not 
render it invalid.^ A voting trust agreement which 
transfers the administrative duties relating to the 
stock to trustees and which retains supervisory pow¬ 
er and the beneficial interest in the commissioner 
for the benefit of the creditors of the old company 
is not inconsistent with a rehabilitation agreement 
providing that the stock shall be held by the com¬ 
missioner as consers-ator,® and it does not affect the 
substantive rights of creditors.^® The board of 
trustees receiving the stock under the voting trust 
agreement can properly serve as a state agency al¬ 
though its members are private persons.^i Court 
approval of the voting trust is not necessary where 


Ins. Co. of California, 74 P.2d 761, 
10 Cal.2d 307, certiorari srranted 
Neblett v. Carpenter, 58 S.Ct. 1039, 
304 U.S. 556, 82 L.Ed. 1524, cer¬ 
tiorari denied 59 S.Ct. 61, 305 U. 

S. 562, S3 Ii.Ed. 354, affirmed 59 S. 
Ct. 170, 305 U.S. 297, 83 L.Ed. 182, 
rehearing denied 59 S.Ct 355, 305 
U.S. 675, S3 L.Ed. 437. 

S6. Cal.—Carpenter v. Pacific Mut 
Life Ins. Co. of California, supra. 

97. Cal.—Caminetti v. Pacific Mut 
Life Ins. Co. of California, 139 P. 
2d 908, 22 Cal.2d 516, certiorari 
denied Neblett v. Caminetti, 64 S. 
Ct 428, 320 U.S. 802, 88 L.Bd. 484.* 

99. Cal.—Carpenter v. Pacific Mut 
Life Ins. Co. of California, 89 P.2d 
637, 13 Cal.2d 306. 

Authoxity held not repealed by stat¬ 
utory axaendmeut 

Cal.—Caminetti v. Pacific Mut Life 
Ins. Co. of California^ 139 P.2d 90S, 
22 Cal.2d 516, certiorari denied 
Neblett v. Caminetti. 64 S.Ct 428, 
320 U.S. 802, 88 L.Ed. 484. 

99. Cal.—Carpenter v. Pacific Mut. 
Life Ins. Co. of California, 89 P. 
2d 637, 13 Cal.2d 306. 

Liquidation of insurance companies 
see supra §5 133, 134. 

1- N.T.—In re National Surety Co., 
288 N.T.S. 1014, 248 App.Dlv. Ill, 
affirmed 5 NJES.2d 358, 272 N.Y. 613. 


2. Cal.—Carpenter v. Pacific Mut 
Life Ins. Co. of California, 74 P. 
2d 761, 10 Cal.2d 307, certiorari 
granted Neblett v. Carpenter, 58 S. 
Ct 1039, 304 U.S. 555, 82 L.Ed. 
1524, certiorari denied 59 S.Ct 61, 
305 U.S. 562, S3 L.Ed. 854, affirm¬ 
ed 59 S.Ct 170, 305 U.S. 297, S3 
L.Ed. 182, rehearing denied 59 S.Ct 
355, 305 U.S. 675, 83 L.Ed. 437. 

3. N.Y.—^National Surety Corpora¬ 
tion V. State. 8 N.Y.S.2d 77, 169 
Misc. 479, 

4. Cal.—Caminetti v. Pacific Mut 
Life Ins. Co. of California, 139 P.2d 
90S, 22 Cal.2d 516, certiorari de¬ 
nied Neblett v. Caminetti, 64 S.Ct. 
428, 820 U.S. 802, 88 L.Ed. 484. 

5. Cal.—Caminetti v. Pacific Mut. 
Life Ins. Co. of California, supra. 

6. Cal.—Caminetti v. Pacific Mut 
Life Ins. Go. of California, supra. 

7. Cal,—Caminetti v. Pacific Mut 
Life Ins. Co. of California, supra. 

9. Cal.—Caminetti v. Pacific Mut. 
Life Ins. Co. of California, supra. 

9. Cal.—Caminetti v. Pacific Mut. 

Life Ins. Co. of California, supra. 
Transfer not disposal 
Under rehabilitation agreement 
providing for the issuance to insur¬ 
ance commissioner of stock in a 
new insurance company organized 
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to rehabilitate old insurance com¬ 
pany and providing that commission¬ 
er should not **dispose of" stock, 
transfer of stock to voting trustees 
did not “dispose of* stock within 
meaning of agreement so as to in¬ 
validate voting trust where commis¬ 
sioner reserved beneficial ownership 
of stock, voting trust could be termi¬ 
nated under agreement, and com¬ 
missioner retained supervisory- pow¬ 
ers given in rehabilitation agreement. 
—Caminetti v. Pacific Mut. Life Ins. 
Co. of California, supra. 

Transfer not violative of order 

"Where voting trust created by in¬ 
surance commissioner's transfer to 
voting trustees of stock of new in¬ 
surance company organized to re¬ 
habilitate old insurance company was 
consistent with rehabilitation agree¬ 
ment, and court order approved re¬ 
habilitation agreement and prior ac¬ 
tions of commissioner, and provided 
for enforcement of agreement with¬ 
out purporting to prohibit future 
changes in commissioner’s title, vot¬ 
ing trust was consistent with court 
order, and hence valid.—Caminetti v. 
Pacific Mut. Life Ins. Co. of Califor¬ 
nia, supra. 

10. CaL—Caminetti v. Pacific Mut. 

Life Ins. Co. of California, supra. 
11- Cal.—Caminetti v. Pacific Mut. 

Life Ins. Co. of California^ supra. 
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not required by the statute.^2 Ownership by the 
commissioner of policies issued by the delinquent in¬ 
surer does not disqualify him from transferring the 
stock of the new company to a voting trust although 
a statute provides that state ofl&cers must not be per¬ 
sonally interested in any contract made by them in 
their official capacity.^^ Allowance to the commis¬ 
sioner of fees and expenses does not give him a 
personal interest in the trust.^^ 

Where the parties permit issues in a law action 
and those in an e^ty action with respect to the vot¬ 
ing trust to be heard together as a matter of con¬ 
venience, any error in determining the law action 
before the completion of the equity case must be 
deemed to be waived.^^^ 

(4) Rights of Policyholders and Creditors 

Generally the rights of a pollcyhofder or creditor who 
agrees to a rehabilitation plan are fixed by the terms of 
the plan. A dissenting policyholder or creditor Is entitled 
to no more than he would receive on liquidation of the 
company. 

Generally the rights of a policyholder or credi¬ 
tor who agrees to a rehabilitation plan are fixed by 
the terms of the plan.^® A policyholder or credi¬ 
tor who dissents from the rehabilitation plan is en¬ 
titled to no more than he would receive on liquida¬ 
tion of the company.Consenting policyholders in 
different classes need not be treated alike under the 
rehabilitation plan if the plan does not discriminate 
imfairly between them.i8 The court should adopt 

12. Cal.—Caminetti v. Pacific Mut 

Life Ins. Co. of California, supra. 

Transfer as sale of property 

Requirement for permission of 
court to sell property with market 
value of over one thousand dollars 
in statute relating: to insurance com¬ 
missioner's authority as liquidator or 
conservator over property of Insur¬ 
ance company did not apply to the 
creation of a voting: trust under a 
separate provision of the statute 
which made no specific requirement 
for . court approval, where. , under 
provision referring: to voting: trust 
substantive rights of parties and cor¬ 
pus of trust were not disturbed.— 

Caminetti v. Pacific Mut Life Ins. 

Co. of California, supra. 

Tmaaf er as new rehabilitation agrve»- 
ment 

Where stock of new insurance 
company organised to rehabilitate 
old Insurance company was Issued to 
insurance commissioner under re¬ 
habilitation agreement and statute 
authorized commissioner to enter In¬ 
to rehabilitation agreement on court 
order, transfer of stock to voting 
trust not altering substantive right, 
did not constitute a new rehabilita¬ 
tion agreement for which court ap- 


no interpretation of the plan or agreement which 
will frustrate the purpose of the plan to safeguard 
the rights of all policyholders and creditors.^* 

The manner of acceptance or rejection by the in¬ 
surance policyholders of a rehabilitation and rein¬ 
surance plan is fixed by the terms of the rehabilita¬ 
tion agreement as approved by the court, and an 
acceptance given in accordance with the agreement 
is binding on the policyholder-20 The plan may 
properly provide for express acceptance or rejec¬ 
tion within a reasonable specified time, and if re¬ 
jection is not commimicated within that time the 
plan will be deemed to be accepted ;2i but failure 
to take positive action within ffiat period of time 
does not necessarily prevent the owners of policies 
which have lapsed since the commencement of the 
proceedings from asserting their claims for dam¬ 
ages where further terms of the agreement provide 
a separate period of time for the filing of claims.22 
A holder of a lapsed policy cannot be deemed to 
have accepted the plan by failure to reject it with¬ 
in the specified period since he has nothing to ac¬ 
cept, and hence he is not precluded from filing 
claims for damages as provided for by the order of 
liquidation.^^ A policyholder outside the state who 
has accepted the plan is entitled to the reinsurance 
provided for although he has also recovered a judg¬ 
ment on a claim for damages for breach of con¬ 
tract, and the company is not entitled to cancel the 
policies,24 especially where the company has accept- 

21. Cal.—Caminetti v. Pacific Mut 
Life Ins. Co. of California, supra. 

22. Cal.—Caminetti v. Pacific Mut. 
Life Ins. Co. of California, supra. 

Biglit to file claim as prefereaoe 
Where rehabilitation agreement 
provided for assumption of old com- 
];>any's policies by new company and 
payment of claims from assets of old 
company and by new company sub¬ 
ject to certain contingencies, with 
failure by policyholders to reject 
agreement within seventy-five-day 
period considered waiver of right to 
file claims, but liquidation order gave 
six-month period to file claims, hold¬ 
ing that holders of lapsed noncancel- 
lable policies not reinstated did not 
accept agreement by failure to reject 
and could file for damages after sev¬ 
enty-five-day period and within six- 
month period, did not give them a 
"preference” under provision of 
agreement requiring i^yment In full 
of all claims.—Caminetti v. Pacific 
Mut Life Ina Co. of OHfornla, su- 
pra. 

23. Cal.—Caminetti v. Pacific Mut 
Life Ins. Co. of California, supra. 

24i La.—^Levy v. Pacific Mut Life 
Ins. Co., App., 2 So.2d 82. 


proval was required under statute.— 
Caminetti v. Pacific Mut Life Ins. 
Co.' of CaUfomia, supra. 

13. Cal.—Caminetti v. Pacific Mut. 

Life Ins. Co. of California, supra. 
lA Cal.—Caminetti v. Pacific Mut 
Life Ina Co. of California, supra. 

16. Cal.—Caminetti v. Pacific Mut. 
Life Ins. Co. of California, supra. 

16^ Cal.—Caminetti v. Pacific Mut. 
Life Ins. Co. of California, 18$ P. 
2d 779. 22 Cal.2d 77. 

17. Cal.—Carpenter v. Pacific Mut 
Life Ins. Co. of California. 74 P.2d 
761, 10 Cal.2d 307, certiorari grant¬ 
ed Neblett v. Carpenter, 58 S.Ct 
1039, 304 U.S. 555, 82 L.Ed. 1524. 
certiorari defiled 59 S.Ct 61, 305 U. 
S. 562. 83 L.Ed. 354, affirmed 59 
act 170, 306 U.S. 297, 33 L.Bd. 
182. rehearing denied 69 S.Ct 355, 
306 U.S. 676, 83 L.Bd. 437. 

18. Cal.—Carpenter v. Pacific Mut 
Life Ins- Co. of California, supra. 

19. Cal.—Caminetti v. Pacific Mut 
Life Ins. Co. of California, 136 P. 
2d 779, 22 Cal.2d 77. 

20. Cal.—Caminetti v. Pacific Mut 
Life IBS. Co. of California, supra. 
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cd the premiums from the policyholder without pro¬ 
test and without giving notice that the premiums 
were accepted tentatively pending the outcome of 
the suit for damages.®® 

The past claims for which a new corporation or¬ 
ganized under the rehabilitation plan is liable is de¬ 
pendent on the terms of the plan in so far as it is 
valid and properly approved by the court,®® but the 
court in approving a proposed plan has no juris¬ 
diction to decree cancellation of certificates held by 
persons who have not appeared in the proceedings 
or consented to the plan, and to bar them from 
making any claims ag^nst the insurance compa- 
ny.®7 

Under a general statute permitting the interven¬ 
tion of interested persons, but providing that inter¬ 
vention shall be in subordination to, and in recog¬ 
nition of, the propriety of the main proceedings, 
judgment creditors may intervene in conservator- 
ship proceedings; but their intervention must be in 
subordination to the propriety of the petition of the 
commissioner to take charge of the affairs of the 
insurance company and the order made thereon.®® 

The relief which is decreed by the court in a suit 
by the policyholders must conform to the plead¬ 
ings.®® 

(5) Appeal or Review 

As a general rule an appeal may be taken from the 

25. La-—^Levy v. Pacific Mut, Life 
Ins. Co., supra- 

26. Exemption of llaUllty helfi not 
to Inclnae fldnolary oonrt 1>ond 

N.Y.—Coleman v. National Surety 
Corporation, 278 N.T.S. 826, 244 
App.Div. 244. 

Provision exclndinff liability for cer¬ 
tain losses held valid 
U.S.—^National Surety Corporation v. 

Williams, C.C.A.Ark., 110 F.2d 873, 
certiorari denied Williams v. Na¬ 
tional Surety Corporation, 61 S.Ct. 

40, 311 U.S. 674, 85 L.Ed. 433. 

27. U.S.—International Life Ins. Co. 

V. Sherman. 43 S.Ct. 574, 262 U. 

S. 346, 67 KEd. 1018. dismissing 
error and denying certiorari Sher¬ 
man V. International Life Ins. Co. 
of St Louis, 236 S.W. 634, 291 Mo. 

139. 

28. Mich.—Gauss v. Central West 
Casualty Co.. 263 N.W. 252. 266 
Mich. 159. 

29. Retnenranoe 

Where suit by policyholders was 
founded on theory that California 
proceedings and rehabilitation con¬ 
tract were not binding on them, and 
they did not ask for right of rein¬ 
surance, court improperly decreed 
that new company should give poll- 


orders or decrees of the court rendered In the proceedings 
for rehabilitation. 

As a general rule, under general statutes or spe¬ 
cial statutes pertaining to rehabilitation proceedings, 
an appeal may be taken from the orders or decrees 
of the court rendered in the proceedings.®® When 
the commissioner files a petition to be appointed 
conservator and asks authority to work out a re¬ 
habilitation plan he institutes a proceeding which is 
but one proceeding until the proposed plan is ulti¬ 
mately passed on, and intervening orders are merely 
preliminary orders which may be considered on ap¬ 
peal from the order affirming the rehabilitation 
plan.®l A rehabilitation plan approved by the court 
on application of the superintendent of insurance 
will not be set aside unless there is proof of abuse 
of discretion or gross inequity.®® Where the juris¬ 
diction of the trial court to appoint the insurance 
commissioner to be conservator is involved in an 
appeal from a rehabilitation order, the affirmance of 
the order is an adjudication that the trial court had 
jurisdiction and is conclusive on the point in a sub¬ 
sequent appeal from an order appointing the com¬ 
missioner to be liquidator.®® 

Supersedeas or stay. Supersedeas on appeal from 
orders in rehabilitation or conservation proceedings 
is not automatic in the absence of a statute so pro¬ 
viding, but it is within the sound discretion of the 
court,®^ and an applicant, to obtain a writ of super¬ 
sedeas, must show the necessity therefor.®® The 

Ion Life Ins. Co., 141 P.2d 423, 22 
Gal.2d 759—Carpenter v. Pacific 
Mut. Life Ins. Co. of California, 
89 P.2d 637, 13 Oal.2d 806. 

Order appointisg liunifiAtor pexOtiLg 
appeal 

An appeal from order approving 
plan of rehabilitation of Insurance 
company did not act as automatic 
stay of proceedings so as to pre¬ 
clude subsequent entry of order ap¬ 
pointing insurance commissioner as 
liquidator.—Carpenter v. Pacific Mut. 
Life Ins. Co. of California, S9 P.2d 
637, 13 CaL2d 306. 

35. Cal.—Caminetti v. Guaranty Un¬ 
ion Life Ins. Ca, 141 P.2d 423. 22 
Cal.2d 759. 

Ferformaace of offioial duties 

In absence of contrary showing, 
it is to be assumed that insurance 
commissioner will perform his offi¬ 
cial duties in accordance with rights 
of all concerned, and that, with due 
consideration for suspended force of 
order approving the rehabilitation 
and reinsurance agreement, from 
which appeal was taken, he would 
not go forward with performance 
except to extent necessary to pi%- 
serve equities formalized by the 
agreement and order.—Caminetti v. 


cyholders privilege of reinsurance on 
payment of premium and that com¬ 
pany should give bond for faithful 
performance of such requirement.— 
Larson v. Pacific Mut. Life Ins. Co. 
of California, 27 N.E.2d 458, 373 III. 
614, certiorari denied Larson v. Pa¬ 
cific Mut. Life Ins. Co.. 61 S.Ct. 187, 
311 U.S. 698, 85 L.Ed. 452. 

3a Cal.—Caminetti v. Guaranty Un¬ 
ion Life Ins. Co.. 141 P.2d 423, 22 
Cal.2d 759—Carpenter v. Pacific 
Mut. Life Ins. Co. of California, 74 
P.2d 761, 10 Cal.2d 307, certiorari 
granted Neblett v. Carpenter. 5S 
S.Ct, 1039, 304 U.S. 555. 82 L.Ed. | 
1524, certiorari denied 59 S.Ct. 61, 1 
805 U.S. 562, 83 L.Ed. 334, affirmed 
59 S.Ct. 170, 305 U.S. 297, 83 L.Ed. 
182, rehearing denied 59 S.Ct. 335, 
305 U.S. 675, S3 L.Ed. 487. 

31. Cal.—Carpenter v. Pacific Mut. 

Life Ins. Co. of California, supra. 
38. N.Y.—^Application of People, by 
Van Schaick, 268 N.Y.S. 88, 239 
App.Div. 490, affirmed People by 
Van Schaick v. National Surety 
Co.. 191 N.B. 621, 264 N.Y. 473. 

33. Cal.—Carpenter v. Pacific Mut. 
Life Ins. Co. of California, 89 P. 
2d 637, 18 Cal.2d 306. 

34. Cal.—Caminetti v. Guaranty Un- 
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pendency of an appeal in. statutory proceedings for 
rehabilitation does not suspend the jurisdiction of 
the court to enter judgment in an equitable proceed¬ 
ing which has been instituted to set aside the orders 
in the statutory proceeding.36 The court cannot act 
to restrain the conservator as an ofl&cer of the court 
from carrying out a court order approving a re¬ 
habilitation plan pending appeal from the order, for 
the conservator holds his power not from the courts 
but by legislative enactment.®^ 

(6) Termination of Conservatorship or Re¬ 
habilitation 

An insurance company which seeks to terminate the 
conservatorship must show that the grounds on which 
the Insurance company was taken over by the Insur¬ 
ance commissioner have been removed and that It can 
properly resume title and possession. Whether termina¬ 
tion of the conservatorship Is Justified is a matter with¬ 
in the sound discretion of the trial court, and its de¬ 
termination on competent testimony without abuse of 
discretion is binding on the courts of review. 

Where the insurance company makes an appli¬ 
cation for an order to terminate the conservator- 
ship it must show that the grounds on which the 
company was taken over by the insurance commis¬ 
sioner have been removed,and the burden of 
proof in this respect,as well as the burden of 
proving that the company can properly resume title 


and possession,^® is on the company. Whether the 
present circumstances justify termination of the 
conservatorship is a matter within the sound dis¬ 
cretion of the trial court.^^ All competent evidence 
may be considered by the court,^2 and where the 
evidence shows that insurer may properly resume 
title and possession of its property the court may 
enter a decree terminating the conservatorship.43 
Termination of the rehabilitation may be denied al¬ 
though the conditions which brought about the need 
for rehabilitation are removed if other grounds 
therefor exist.'*^ To entitle an insurance company 
to a release from rehabilitation, the margin between 
its insolvency or impairment of capital and sol¬ 
vency with unimpaired capital should be reasonably 
substantial,^^ and rehabilitation will not be termi¬ 
nated where the company’s transaction of business 
would be hazardous to policyholders and creditors 
because of the volatile character and violent fluctu¬ 
ations in value of its securities, and the policies of 
its management, even if its solvency with tmim- 
paired capital is satisfactorily established.^® 

The jurisdiction of the court over special pro¬ 
ceedings by an insurance company for restoration 
of the company’s business and property is limited 
by the terms and conditions of the 'statute under 
which the proceeding is instituted.^^ After deter- 


Guaranty Union Life Ins. Co., su¬ 
pra. 

30. Cal.—Neblett v. Pacific Mut 
Life Ins. Co. of California, 139 P. 
2d 934, 22 Cal.2d 893, certiorari 
dedied 64 S.Ct 428, B20 U.S. 802, 
88 L.Ed. 484. 

37. Cal.—Caminetti v. Guaranty Un¬ 
ion Life Ins. Co., 141 P.2d 423. 22 
Cal.2d 759. 

38. Cal.—Caminetti v. Imperial Mut. 
Life Ins. Co., 139 P.2d 681, 59 CaL 
App.2d 476—Caminetti v. Guaran¬ 
ty Union Life Ins. Co., 126 P.2d 
159, 52 Cal.App.2d 330. 

39. CaL—Caminetti v. Prudence 
Mut. Life Ins. Ass'n, App., 146 P. 
2d 16, prior opinion 142 P,2d 41— 
Caminetti v. Imperial Mut. Life 
Ins. Co., 139 P.2d 681, 69 CaLAPP. 
2d 476—Caminetti v. Guaranty Un¬ 
ion Life Ina Co., 126 P.2d 169, 62 
Cal.App.2d 330. 

40. Cal.—Caminetti v. Prudence 
Mut Life Ins. Ass'n, App., 146 P. 
2d 15, prior opinion 142 P.2d 41. 

41. Cal.—Caminetti v. Prudence 
Mut. Life Ins. Ass*n, supra—Cam¬ 
inetti V. Imperial Mut. Life Ins. 
Co., 139 P.2d 681, 69 Cal.App.2d 
476. 

Past record of manaffcmeut 
Whether the past recqrd of the 

managrement is such that it should 

not again be permitted to assume 


charge of the company is a matter 
within the sound discretion of the 
trial court.—Caminetti v. Guaranty 
Union Life Ins. Co., 126 P.2d 169, 
62 Cal.App.2d 330. 

42. CaL—Caminetti v. Guaranty Un¬ 
ion Life Ins. Co., supra. 

Evidenoe held Incompetent 
Where mutual life insurance com¬ 
pany made an application for an or¬ 
der terminating a conservatorship 
under Insurance commissioner after 
company's business had been taJten 
over by commissioner on ground that 
payment out of company's funds of 
excessive sums as salaries to mem¬ 
bers of family which managed com¬ 
pany was hazardous to policyholders, 
evidence respecting expense of other 
California mutual insurance compa¬ 
nies and the solicitation by commis¬ 
sioner of proxies for himself in the 
company, and evidence of a purport¬ 
ed approval by a former commission¬ 
er of payment of attorney's fees in¬ 
curred in defending officers against 
criminal charges, was Incompetent.— 
Caminetti v. Guaranty Union Life 
Ins. Co., supra. 

43. Cal.—Caminetti v. Imperial Mut. 
Life Ins. Co., 139 P.2d 681, 59 CaL 
App.2d 476. 

44. N.T.—^Application of People, by 
Van Schaick, 266 N.Y.S. 603, 149 
Misc. 18. 


46. N.T.—^Application of People, by 
Van Schaick, supra. 

46. N.T.—^Application of People, by 
Van Schaick, supra. 

Subordination of rights of company 
Right of insurance company, be¬ 
ing rehabilitated because of insol¬ 
vency attributable to volatile and 
speculative character of its invest¬ 
ments, to determine its own invest¬ 
ment policy, is subordinate to rights 
of creditors, policyholders, and gen¬ 
eral public.—^Application of People, 
by Van Schaick, supra. 

Cal.—Caminetti v. Imperial Mut 
Life Ins. Co., 139 P.2d 681, 69 Cal 
App.2d 476. 

Court entitled to terminate conserva¬ 
torship 

The phrase “said court'' in statute 
providing that order vesting title 
of insurance company's property and 
records in Insurance commissioner, 
as conservator, shall continue in 
force until, after a full hearing, it 
appears to “said court'* that ground 
for the order does not exist, refers 
to court in which conservatorship 
proceeding was commenced only 
when there Is no removal of pro¬ 
ceeding to San Francisco or Los 
Angeles under another section, and, 
in case of a transfer of such pro¬ 
ceeding, term applies to court of 
transfer.—Caminetti v. Superior 
Court in and for City and County of 
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mining that the grounds for taking over the busi¬ 
ness no longer exist and that the company is enti¬ 
tled to resume control and operation of its business, 
the court is not authorized to maintain control over 
the insurance company.^S Where the order ap¬ 
pointing the conservator is terminated, the company 
is again entitled to a certificate of authority to do 
business in the state.^9 

Review. The determination of the trial court 
on competent testimony without abuse of discretion 
that the control of the business of the insurance 
company should be returned to the company by the 
conservator is binding on the courts of review.^o 
An erroneous ruling by the trial court to the effect 
that the burden of proof is on the insurance com¬ 
missioner does not necessitate reversal of an order 
terminating conservatorship where the evidence is 
sufficient to meet the burden of proof imposed on 
the insurance company.51 

(7) Liability and Compensation of State In¬ 
surance Officers 

The superintendent of Insurance cannot be sur¬ 
charged with expenses properly Incurred while he Is in 
charge of the affairs of the insurance company. Under 
express statutes compensation for special agents of the 
state department of insurance is payable only from the 
assets of the company and not from state funds. 

The superintendent of insurance cannot be sur¬ 
charged with expenses properly incurred while he 
is in charge of the affairs of the insurance com¬ 
pany,5® even though the company is under his con¬ 
trol only temporarily pending a final order in pro¬ 
ceedings for rehabilitation®^ and a subsequent 
change of conditions over which he has no control 
precludes rehabilitation and necessitates liquida- 
tion.54 While acting as conservator or rehabilita- 
tor the superintendent of insurance is not person- 

San Francisco. 108 P.2d 911, 16 CaL 
2d 838. followed in 108 P.2d 919, 

16 Cal.2d 852 and Caminetti v. Su¬ 
perior Court in and for Orange Coun¬ 
ty, 108 P.2d 919, 16 Cal.2d 853, and 
certiorari denied Superior Court of 
State of California In and for City 
and County of San Francisco v. Cam¬ 
inetti. 61 S.Ct. 1098. 313 U.S. 579. 85 
L.Ed. 1536. 

48. CaL—Caminetti v. Imperial Mut 
Life Ins. Co.. 139 P.2d 6S1, 69 
Cal.App.2d 476—Caminetti v. Im¬ 
perial Mut Life Ins. Co.. 129 P. 

2d 433, 54 Cal.App.2d 514. 

49. Cal.—^Prudence Mut Life Ins. 

Ass'n V. Caminetti. App.. 146 P.2d 
20, prior opinion 142 P.2d 48. 

Bight to certificate of authority gen¬ 
erally see supra 8 69. 

50. Cal.—Caminetti v. Prudence 


ally responsible in damages for the acts or omis¬ 
sions of his agents or subordinates.®® A special 
agent of the state department of insurance who is 
conducting the affairs of an insurance company 
placed under his control has been held to be sub¬ 
ject to the same liability as a judicial receiver for 
expenditures made by him in violation of statute or 
of proper court orders,®® and the state department 
of insurance has no authority to contract to hold 
the special agent harmless from liability for acts 
done in the administration of the affairs of the com- 
pany.®7 

Compensation for special agents of the state de¬ 
partment of insurance who conduct the affairs of 
an insurance company is payable only from the as¬ 
sets of the company under statutes expressly so 
providing,®® and the state department of insurance 
has no power to contract to pay compensation out 
of state funds in contravention of the statutes.®® 
Extra compensation may properly be denied in the 
exercise of the sound discretion of the trial court.®® 

(8) Compensation of Attorneys; Expenses 
of Creditors 

Th« allowance and fixing of fees for the attorneys In 
rehabilitation proceedings is a matter for the determina¬ 
tion of the court In which the proceedings were pending. 
A committee for creditors or their attorneys are not en¬ 
titled to reimbursement for expenses or sei^vices where 
they did nothing to conserve or increase the assets of 
the company. 

The responsibility for fixing a reasonable fee for 
an attorney representing the state insurance officer 
in rehabilitation proceedings is on the trial court,®^ 
subject to review by the appellate court.®® The 
final allowance must be made in view of the whole 
cause and prior allowances made,®® and the court 
should attempt to fix a fair and just fee which will 
constitute the reasonable value of the attorney’s 


Mut. Life Ins. Ass’n, App., 146 P. • 
2d 15, prior opinion 142 P.2d 41— 
Caminetti y. Imperial Mut. Life 
Ins. Go., 139 P.2d 681. 59 Cal.App. 
2d 476. 

51. Cal.—Caminetti v. Imperial Mut. 

Life Ins. Co., supra. 

58. Mo.—Lucas V. Manufacturing 
Lumbermen’s Underwriters. 163 S. 
W.2d 750, 349 Mo. 835. 

Ei^enses held proper and reasona- 
Me 

Mo.—Lucas y. Manufacturing Lum¬ 
bermen’s Underwriters, supra. 

53. Mo.—Lucas y. Manufacturing 
Lumbermen’s Underwriters, supra. 

54b Mo.—Lucas v. Manufacturing 
Lumbermen’s Underwriters, supra. 

55. N.T.—Hakala v. Van Schaick, 12 
N.Y.S.2d 928, 171 Misc. 418. 
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5& ICeb.—State ex rel. Sorensen v. 
Lincoln Hall Ins. Co., 276 X.W. 
169, 133 Neb. 496. 

57. Xeb.—TVitzenburg v. State. 299 
X.W. 533, 140 Xeb. 171. 

58. Xeb.—T\’itzenburg y. State, su¬ 
pra. 

59. Xeb.—^Witzenburg v. State, su¬ 
pra. 

60. Xeb.—State ex rel. Sorensen v. 
Lincoln Hail Ins. Co., 276 X.W. 
169. 133 Xeb. 496. 

8L Mo.—Scheufier v. Continental 
Life Ins. Co., 169 S.W.2d 359, 850 
Mo. SS6. 

82. Mo.—Scheufier v. Continental 
Life Ins. Co., supra. 

63. Mo.—Scheufier v. Continental 
Life Ins. Co., supra. . 
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services.®^ The court is not bound conclusively by 
opinion evidence of other lawyers,®® or by an agree¬ 
ment with the state department of insurance,®® al¬ 
though it cannot arbitrarily ignore undisputed evi¬ 
dence.®'^ The evidence before the court must show 
all the services which have been rendered through¬ 
out the entire proceedings,®® and where it fails to 
do so, and the trial court has erred in its allowance, 
the appellate court cannot try the cause de novo, but 
it will reverse and remand the case.®® 

The allowance of fees to. an attorney who rep¬ 
resented the company during the proceedings rests 
in the sound discretion of the court in which the 
proceedings were pending.*^® The attorney cannot 
maintain a separate suit against the company and 
the conservator to recover fees as a matter of 
lawj'^i nor has the court power to authorize such 
a suit;72 the proper procedure is for the court in 
which the proceeding is pending to consider the at¬ 
torney’s application for fees, and if the court de¬ 
nies the application the attorney then may have re¬ 
course to an appeal from the order denying allow¬ 
ance of the fees.7® Where an application for at¬ 
torney’s fees has been denied, a subsequent applica¬ 
tion for the same compensation showing no new 
facts is also properly denied.^^ 

A committee for unsecured creditors or their at¬ 
torneys are not entitled to reimbursement for ex¬ 
penditures or alleged legal services rendered where 
they did not do anything to conserve or to increase 
the assets of the company.*^® 

(9) Effect of Proceedings outside State 

Proceedings for rehabilitation in one state under 
express statutory authorization cannot aid proceedings 


for receivership, for which there Is no statutory au¬ 
thorization, In another state. 

Proceedings for rehabilitation against an insur¬ 
ance company which have been instituted under 
statutory authorization in the state of the compa¬ 
ny’s organization cannot aid proceedings for re¬ 
ceivership in another state in which there is no 
statutory authorization for receivership of a foreign 
insurance company.*^® In accordance with express 
statutes, no action may be commenced in the state 
against an insurance company doing business in the 
state whenever a proceeding for rehabilitation has 
been commenced against the company in a recipro¬ 
cal state which is the domicile of insurer unless the 
action is initiated or consented to by the proper in¬ 
surance officer of the reciprocal state.^^ 

b. Title InBarance and Mortg^e G-naranty Gom- 
panies 

(1) Rehabilitation 

(2) Reorganization or modification of 

rights of certificate holders 

(3) Reorganization of company 

(4) Liquidation 

(1) Rehabilitation 

(a) In general 

(b) Under New York statutes 
(a) In General 

In some Jurisdictions a statutory procedure Is pro¬ 
vided for the rehabllKation of involved title Insurance 
and mortgage guaranty corporations. 

Under some statutes, the validity of which has 
been upheld,*^® for the purpose of conserving and 
equitably administering the assets of involved title 
insurance or mortgage guaranty corporations,*^® the 


64L Mo.—Scheufler v. 
Life Ins. Co., supra. 

Continental 

65. Mo.—Scheufler v. 
Life Ins. Co., supra. 

Continental 

66. Mo.—Scheufler v. 
Life Ins. Co., supra. 

Continental 

67. Mo.—Scheufler v. 
Life Ins. Co., supra. 

Continental 

68. Mo.—Scheufler v. 
Life Ins. Co., supra. 

Continental 

69. Mo.—Scheufler v. 

Continental 


Life Ins. Co., supra. 

70. CaL—Anderson v. Great Repub¬ 
lic Life Ins. Co.. 106 P.2d 76. 41 
Cal.App.2d 181. 

Befnsal lield not abuse of dlsoxetlon 
Cal.—Caminetti v. State Mut Life 
Ins. Co.. 126 P.2d 169, 62 CaLApp. 
2d 326. followed in Caminetti v. 
National Guaranty Life Co.. 126 P. 
2d 171. 62 CaLApp.2d 838. 

71. CaL—Anderson v. Great Repub¬ 


lic Life Ins. Co.. 106 P.2d 76. 41 
Cal.App.2d 181. 

72. Cal.—Anderson v. Great Repub¬ 
lic Life Ins. Co., supra. 

78. Cal.—Anderson v. Great Repub¬ 
lic Life Ins. Go., supra. 

74. Cal.—Anderson v. Great Repub¬ 
lic Life Ins. Co., supra. 

76. N.T.—^In re National Surety Co., 
300 N.T.S. 1169, 262 App.Div. 671. 
70. Ala.—Ex parte Goodwyn, 149 
So. 216, 227 Ala. 173. 

77- N.T.—^Rosen v. Massachusetts 
Accident Co., 26 N.E.2d 972. 282 
N.T. 447, reversing 16 N.T.S.2d 
1016. 268 App.Div. 873. appeal 

granted 17 N.T.S.2d 877, 268 App. 
Diy. 958. 

‘■Doing business In the state” 

The term '*doing business in the 
state** within the contemplation of 
such statutes does not refer solely 
to business under a full license 
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but also to a sittiatlon In which the 
company is doing a limited business 
sufficient to bring it within the Ju¬ 
risdiction of state tribunals.—^Rosen 
V. Massachusetts Accident Co., su¬ 
pra. 

Tg. N.J.—In re North Jersey Title 
Ins. Co.. 184 A. 420, 120 N.J.Ba. 
148, affirmed 187 A. 146, 120 N.J. 
Eg. 608. 

Duration of einevgenoy 

Mortgage Guaranty Corporations 
Rehabilitation Act was not invalid 
as emergency measure because lag^ 
islature left to courts question 
whether emergency continues instead 
of limiting operation of statute to 
stated period.—Kipp v. Fidelity Title 
& Mortgage Guaranty Co., 174 A. 229, 

116 N.J.Eq. 409, affirmed 177 A. 83, 

117 N.J.Bq. 688. 

70. N.J.—In re North Jersey Title 
Ins. Co., 184 A. 420, 120 N.J.Ea. 
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court may appoint trustees for the corporations,^*^ 
vesting in them the assets, properties, rights, cred¬ 
its, and interests of such companies, and the control 
of any trusts created by, or the result of, any in¬ 
struments issued by such companies.®! The trus- j 
tees’ conduct of the administration of such acquired j 
assets and trusts is subject to the control and super- ; 
vision of the court.®^ Where necessary and for j 
the best interests of all concerned, the trustee, with 
the court’s approval, may sell property belonging to 
the trust estate for a fair and adequate price.®® 
Under the statutes the holders of guaranteed mort¬ 
gages or certificates may initiate plans to withdraw 
their security from the custody and management of 
the trustee, and where the requisite number of hold¬ 
ers in interest consent thereto, with the approval 
of the court the plan so adopted is binding on all 
holders in interest.®^ 

(b) Under New York Statutes 
aa. In general 

bb. Rights of certificate holders in gen¬ 
eral 


cc. Rehabilitation expenses 
dd. State mortgage commission 

aa. In General 

Under the New York statutee the superintendent of 
insurance may apply for an order directing him to re¬ 
habilitate a domestic mortgage guaranty company on 
any one of various grounds, and under such an order 
he may take possession of the property of the company 
and take steps toward the removal of the causes and con¬ 
ditions which have made such proceedings necessary. 

Under the New York statutes, the superintendent 
of insurance may apply for an order of court di¬ 
recting him to rehabilitate a domestic insurer, which 
includes title insurance and mortgage guaranty com¬ 
panies, on any one of various grounds, and the or¬ 
der to rehabilitate such a company should direct him 
to take possession of the property of the company 
and to conduct the business thereof, and to take 
such steps toward the removal of the causes and 
conditions which have made such proceedings nec¬ 
essary as the court shall direct.®^ 

The superintendent of insurance, acting as a re- 


148, affirmed 187 A. 146, 120 N.J.Eq. 

608. 

The purpose of Mortgagre Guaran¬ 
ty Corporations Rehabilitation Act is 
to unify administration of all as¬ 
sets and trusts in which mortgage 
company is interested, without de¬ 
stroying such trusts, in hands of 
commissioner of banking and insur¬ 
ance as trustee for benefit of credi¬ 
tors.—In re Mortgage Guaranty Co. 
of Passaic County, 194 A. 71, 122 
N.J,Ea. 356. 

80. Beceiver 

Term "trustee,", within Mortgage 
Guaranty Corporations Rehabilita¬ 
tion Act, is interchangeable or synon¬ 
ymous with term "receiver."—In re 
North Jersey Title Ins. Co., 184 A. 
420. 120 N.J.Eq. 148, affirmed 187 A. 
146, 120 N.J.Eq. 608. 

81. N.J.—In re North Jersey Title 

Ins. Co., supra. 

Set-offs 

(DA trustee holding cash, the 
proceeds of mortgages deposited with 
it by a mortgage company, as se¬ 
curity for the holders of mortgage 
certificates, cannot apply such cash 
in payment of a direct debt for a 
loan made by the trustee to the 
mortgage company.—In re Mortgage 
Guaranty Co. of Passaic County, 
194 A. 71. 122 N.J.BQ. 356. 

(2) On the application of the com¬ 
missioner of banking and insurance 
as trustee of the mortgage company, 
a trustee holding mortages and the 
proceeds thereof deposited with it to 
secure certificate holders will be 
directed to turn over these assets In 

44 C J.S.-49 


spite of an unliquidated claim for 
compensation by the trustee holding 
the assets.—In re Mortgage Guaran¬ 
ty Co. of Passaic County, supra. 

82. N.J.—In re North Jersey Title 

Ins. Co., 184 A. 420. 120 X.J.Eq. 
148. affirmed 1S7 A. 146, 120 N.J.Eq. 
608. I 

83. N.J,—In re Fidelity Union Title | 

& Mortgage Guaranty Co., 24 A. . 
2d 196, 131 N.J.Eq. 120. | 

Approval of sale held not an abuse | 

of discretion.—In re Fidelity Union I 
Title & Mortgage Guaranty Co., 53 I 
A,2d 909, 134 N.J.Eq. 59. affirming! 
32 A.2d 327, 133 N.J.Eq. 320. 
Broker’s commissions 
Where provision in contract of 
sale for payment of broker’s com¬ 
missions is contingent on approval 
by the court of chancery, such ap¬ 
proval is a sine qua non to the: 
right of recovery of the commissions. 
—Knaepen v. New* Jersey Title! 
Guarantee & Trust Co., 23 A.2d 260, ] 
127 N.J.Liaw 469, affirmed 30 A.2d 51, • 
129 N.J.Law 3SS. ! 

84. Sale { 

(1) Where mortgage trustee for I 
certificate holders purchasing mort¬ 
gaged premises on foreclosure, took 
meticulous care to inform court and 
all interested parties of complete 
details of subsequent offer to pur¬ 
chase premises from trustee and of 
pertinent conditions actuating trus¬ 
tee in recommending acceptance of 
offer, and where there was no evi¬ 
dence of abuse of court’s discretion 
in approving proposed sale, and no 
fraud or mistake was alleged, appeal 
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from decree of approval should be 
dismissed.—In re Fidelity Union Ti¬ 
tle & Mortgage Guaranty Co.. 33 A. 
2d 345, 124 N.J.Eq. 65. 

(2) A decree in connection with 
sales of such property should not be 
disturbed, unless fraud or mistake 
is shown or such damage to a party 
in interest is likely to accrue aa 
will move equity court’s conscience 
to revoke decree, particularly where 
other or superior intervening rights 
will not be disturbed by vacation of 
decree.—In re Fidelity Union Title & 
Mortgage Guaranty Co„ supra. 

(3) The chancery court did not 
abuse its discretion in refusing to 
open decree, approving trustee’s pro¬ 
posed sale.—In re Fidelity Union 
Title & Mortgage Guaranty Co., su¬ 
pra. 

85. Oonstmctloa. of order 

An order of rehabilitation of mort¬ 
gage participation certificate guaran¬ 
tor was required to be read in con¬ 
nection with Schackno Act provid¬ 
ing for protection of holders of mort¬ 
gage investments guaranteed by ti¬ 
tle and mortgage guarantee corpora¬ 
tions and Investment companies.—In 
re Morgan. 14 N.E.2d 39. 277 N.Y. 203, 
affirming 298 N.T.S. IS6, 251 App.Div. 
805, motion denied 298 N.Y.S. 509. 
251 App.Div. 8So. 

Beoelvers for subsidiaries 

In proceedings to rehal>llitate, fail¬ 
ure of receivers for subsidiary cor^ 
poration appointed with consent of 
state superintendent of insurance to 
pay taxes and avoid penalties, de¬ 
spite possession of sufficient funds. 
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habilitator for a mortgage guaranty company, is a 
statutory receiver,®® who is under a duty to act for 
the protection of both the company and the certifi¬ 
cate holders.®*^ He may and must take all neces¬ 
sary steps tending toward the removal of the caus¬ 


es and conditions which brought about the rehabili¬ 
tation order,®® and he may prosecute actions in be¬ 
half of the company, the certificate holders, and 
creditors.®® An order directing the rehabilitator 
to take control of all the property of the company 


was without Justification for which 
insurance department could not avoid 
all responsibility.—^In re New York 
Title & Mortgage Co., 278 N.Y.S. 
66, 154 Mlsc. 447. 

86. N.Y.—^In re Lawyers Mortgage 
Co., 81 N.E.2d 492, 284 N.Y. 371. 
affirming 19 N.Y.S.2d 661, 269 App. 
Div. 735, appeal granted 20 N.Y.S. 
2d 408, 269 App.Div. 889—In re 
Morgan, 14 N.E.2d 39, 277 N.Y. 
203, affirming 298 N.Y.S. 186, 261 
App.Div. 805, motion denied 298 
N.Y.S. 509, 261 App.Div. 886—Pink 
V. Title Guarantee & Trust Co., 

8 N.E.2d 821, 274 N.Y. 167, revers¬ 
ing 289 N.Y.S. 200, 248 App.Div. 
784, reargument denied 10 N.E.2d 
675, 274 N.Y. 610—Hurdman v. 
Kelly, 6 N.Y.S.2d 378, 254 App. 
Div. 368, affirming 4 N.Y.S.2d 316, 
167 Misc. 946—Van Schalck v. Ti¬ 
tle Guarantee & Trust Co., 297 
N.Y.S. 827, 262 App.Div. 188—In 
re Lawyers Westchester Mortgage 
& Title Co., 26 N.Y.S.2d 675. 176 
Misc. 436, affirmed 29 N.Y.S.2d 721. 
262 App.Div. 878, appeal granted 
80 N.Y.S.2d 29, 262 App.Div. 964. 
reversed on other grounds 41 N.E. 
2d 449, 288 N.Y. 40—Gallin v. Bur¬ 
dick. 273 N.Y.S. 456, 162 Misc. 468. 
affirmed 271 N.Y.S. 1086. 241 App. 
Div. 888, affirmed 193 N.E. 286. 
266 N.Y. 492. 

^jlahUlty for negligenoe 

Being a statutory receiver, he can 
be held liable in actions against him 
based on either active or passive 
negligence.—^Klein v. New York Ti¬ 
tle & Mortgage Co., 279 N.Y.S. 931. 
165 Misc. 613. 

UabUlty for rent 

The rehabilitator is liable for rent 
on leases signed by the company 
only if he assumes the obligations of 
the lease or if he takes possession 
or control of the premises.—^In re 
Lawyers* Title & Guaranty Co., 274 
N.Y.S. 646, 163 Misc. 168. 

87. N.Y.—In re New York Title & 
Mortgage Co., 284 N.Y.S. 820, 167 
Misc. 476—^Nemerov v. New York 
Title & Mortgage Co., 268 N.Y.S. 
688. 149 Misc. 797. 

88 . N.Y.—Gallin v. Burdick. 278 N. 
Y.S. 466, 162 Misc. 468. affirmed 
271 N.Y.S. 1086, 241 App.Div. 888. 
affirmed 198 N.B. 286, 266 N.Y. 
492. 

89. N.Y.—Van Schalck v. Title 
Guarantee & Trust Co., 297 N.Y.S. 
827. 262 App.Div. 188. 

Action against foxmer directors 

(1) The rehabilitator has author¬ 
ity to maintain an action against 


the former directors of the compa¬ 
ny for an accounting for their 
wrongful acts, and for a restpration 
of assets allegedly misappropriated, 
wasted, and diverted.—Gallin v. Bur¬ 
dick, 273 N.Y.S. 466. 162 Misc. 468, 
affirmed 271 N.Y.S. 1086. 241 App.Div. 
888. affirmed 193 N.E. 286, 266 N.Y. 
492. 

• (2) Cause of action for account¬ 
ing for alleged wrongful acts and 
cause of action for restoration of 
assets allegedly misappropriated, 
wasted, and diverted were not im¬ 
properly Joined.—Van Schalck v. 
Stevens, 273 N.Y.S. 748, 162 Misc. 
163. 

(3) Failure of complaint to allege 
that rehabilitator obtained court’s 
permission before bringing action 
did not render complaint insufficient. 
—^Van Schaick v. Stevens, supra, 
rraudnlent transfers 

Transfer made by mortgage com¬ 
pany to its stockholder, in rehabilita- 
tor*s suit to set it aside, was held 
not Invalid as fraudulent.—^Van 
Schalck V. Title Guarantee & Trust 
Co., 297 N.Y.S. 827. 262 App.Div. l88. 

Preferential transfers 

(1) A statute providing that no 
conveyance, assignment, or transfer 
of property of a corporation when it 
is Insolvent or its insolvency is im¬ 
minent. with the intent of giving a 
preference to a particular creditor, 
shall be valid, except as to persons 
acting in good faith without notice, 
applies to mortgage guaranty com¬ 
panies, and the rehabilitator can 
sue to set aside such preferential 
transfers.—^Van Schaick v. Title 
Guarantee & Trust Co., supra. 

(2) In determining the solvency 
of the mortgage company at the date 
of transfer, releases from Its guaran¬ 
ty given after the transaction cannot 
be considered.—Van Schaick v. Title 
Guarantee & Trust Co., supra. 

(3) Evidence was held to show 
Imminent Insolvency at time of 
transfer and that the creditor had 
notice or reasonable cause to be¬ 
lieve that the transfer effected a 
preference.—^Van Schalck v. Title 
Guarantee & Trust Co., supra, 

(4) A transfer made as an inci¬ 
dent to the conduct of the business, 
with the expectation of carrying on, 
is not unlawful; but a payment to 
one creditor at a time of financial 
stress, with the hope that the storm 
will be weathered but, in any event, 
with the purpose of seeing to it that 
that particular creditor is paid if 
the worst should happen, shows an 
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intent to prefer.—^Van Schalck v. Ti¬ 
tle Guarantee & Trust Co., supra. 

(6) Assertion of a banker’s lien on 
free moneys of the company deposit¬ 
ed is not a preferential transfer un¬ 
less the company built up its depos¬ 
its for the purpose of giving the 
.bank an opportunity to fasten its 
lien on such deposits.—^Van Schalck 
V. Title Guarantee & Trust Co., su¬ 
pra. 

Besoission of Illegal oontraots 

(1) The rehabilitator can sue for 
a rescission of Illegal contracts, and 
the actions therefor are governed by 
general rules relating to such ac¬ 
tions.—Pink V. Title Guarantee & 
Trust Co., 298 N.Y.S. 644, 164 Misc. 
128. 

(2) Rehabilitator of insolvent 
guarantee company may and must 
disaffirm fraudulent sale of mort¬ 
gages to guarantee company, tender¬ 
ing return of such mortgages, on dis¬ 
covery of fraud.—^Plnk v. Title Guar¬ 
antee & Trust Co., 8 N.E.2d 321, 274 
N.Y. 167, reversing 289 N.Y.S. 200, 
248 App.Div. 784, and reargument 
denied 10 N.B.2d 676, 274 N.Y. 610. 

(3) Rehabilitator of mortgage com¬ 
pany, which had wrongfully pur¬ 
chased realty from bank in order to 
induce bank to purchase guaranteed 
mortgages, was not entitled to re¬ 
scind purchase of realty without re¬ 
turning money received for such 
mortgages.—^Van Schaick v. Manhat¬ 
tan Sav. Inst. 6 N.B.2d 88, 278 N.Y. 
87, affirming 286 N.Y.S. 392, 247 
App.Div. 776. 

Traaufexs to stookholdexs 

Under a statute prohibiting 8 
transfer of a corporation's property 
to any of its stockholders on any 
other consideration than the full 
value of the property paid in cash, 
when at the time of the transfer 
the corporation haa refused to pay 
Its notes or obligations when due. 
in an action by the rehabilitator to 
set aside a transfer to a stockholder 
the evidence was held insufficient to 
show that the company refused to 
pay its obligations when due.—^Von 
Schaick V. Title Guarantee & Trust 
Co.. 297 N.Y.S. 827, 263 App.Div. 188. 

vyalvsTr xatlfioatlon, or approval 

The rehabilitator cannot waive, 
ratify, or otherwise cure an Illegal 
or preferential transfer so as to 
preclude him from obtaining a re¬ 
scission thereof.—^Van Schaick v. Ti¬ 
tle Guarantee & Trust Co., 297 N.Y.S. 
827, 262 App.Div. 188—-Pink v. Title 
Guarantee & Trust Co., 298 N.Y.S. 
544, 164 Misc. 128. 
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includes the right to administer property held by 
the depositary to which the company owns title.®^ 

Actions against rehabilitator, injunctions. Under 
the provisions of the statute, the court may enjoin 
all persons from interfering with the assets of the 
company, from obtaining a preference, or from 
bringing any action or other proceeding at law or 
in equity against the company or against the re- 
habilitator.^i The holder of a junior participating 
interest in a mortgage held by the company ma\’, 
with the consent of the rehabilitator, take action to 
foreclose the junior participating interest subject to 
the continuing lien of the senior participating in- 
terest.®2 Where under the circumstances an action 
may be maintained against the rehabilitator, the 
usual rules as to civil actions generally apply.^2 

Exchange of securities held by depositary. Un¬ 
der appropriate statutory authorization the rehabili¬ 
tator can exchange bonds and mortgages held by 
the depositary without an order of court,9*^ and the 


propriety of making an exchange rests in the dis¬ 
cretion of the rehabilitator, and the court ordina¬ 
rily will not, on the application of a certificate hold¬ 
er, direct him to make an exchange.^5 In the ab¬ 
sence of statutory authorization, a separate appli¬ 
cation for permission to change should be made 
to the court in each instance where such a change 
is proposed.®® 

Exemption from filing fees. A statute providing 
that the rehabilitator shall not be required to pay 
any fee to any public officer for filing, recording, 
or in any manner authenticating any paper or in¬ 
strument relating to any proceeding under the stat¬ 
ute refers to orders and papers in direct proceed¬ 
ings authorized by the statute.®*^ 

Set-offs. A statute providing that, in all cases 
of mutual debts or mutual credits between insurer 
and another person, such credits and debts shall be 
set off and the balance only shall be allowed or paid, 
applies to rehabilitations as well as to liquidations.®® 


90. N.T.—^People, by Van Schalck, v. 
Title & Mortgagee Guarantee Co. of 
Buffalo, 190 N.E. 153. 264 N.T. 69, 
affirming 270 N.T.S. 446, 149 Misc. 
915, and 269 N.T.S. 16. 149 Misc. 
643. 

91. CiotuLtezolaim 

Creditor of company may not col¬ 
lect claim either by direct action 
or by counterclaim to action brought 
by rehabilitator.—Pink v. Title Guar¬ 
antee & Trust Co.. 8 N.E.2d 321. 
274 N.T. 167, reversing 289 N.T.S. 
200. 248 App.Div. 784, and reargm- 
ment denied 10 N.B.2d 675. 274 N.T. 
610. 

XndlvidTial oertUloate holders do 
not have capacity to sue the com¬ 
pany or its officers without previ¬ 
ous permission from the court.— 
Qallin v. Burdick. 193 N.E. 286, 265 
N.T. 492, affirming 271 N.T.S. 1086. 
241 App.Div. 888, which affirmed 273 
N.T.S. 456, 152 Misc. 468—In re Ti¬ 
tle & Mortgage Guarantee Co. of 
Buffalo. 274 N.T.S. 270. 152 Misc. 428, 
affirmed 276 N.T.S. S02, 243 App.Div. 
227, affirmed In re People by Van 
Schaick, 196 N.E. 565. 267 N.T. 533. 

Notloe 

.An order restraining ..any interfer¬ 
ence with superintendent’s rehabili¬ 
tation of the company, obtained after 
proper notice to the company, was 
not Invalid for want of notice ’ to 
the certificate holders, in view of 
the statute providing that notice of 
any application in the proceeding 
shall be served on insurer.—Nemerov 
V. New Tork Title & Mortgage Co., 
268 N.T.S. 588, 149 Misc. 797. 

92. N.T.—Beaumel. Inc., v. F. B. & 
W. Realty Corporation, 274 N.T.S. 
56. 152 Misc. 631. 

93. N.T.—Grisoti v. Mortgage Com¬ 


mission. 291 N.T.S. 257, 249 App. 
Dlv. 632. 

JtLdgment on pleadings is improp¬ 
er where an issue of fact is pre¬ 
sented.—In re Law>*ers* Title & 
Guaranty Co., 274 N.T.S. 646, 163 
Misc. 168. 

94. N.T.—^People, by Van Schaick, v. 
New Tork Title & Mortgage Co., 

272 N.T.S. 632. 151 Misc. 742. 

95. N.T.—^People ex rel. Van Schaick 
V. New Tork Title & Mortgage Co., 

273 N.T.S. 497, 151 Misc. 698. 

90. N.T.—^People, by Van Schaick, v. 
New Tork Title & Mortgage Co., 
272 N.T.S. 632, 151 Misc. 742. 

97. Judgment 

Superintendent of insurance is not 
entitled to filing of proposed judg¬ 
ment roll in an action by him for an 
amount due the company without i 
payment of fee.—^Pink v. Harman, 7 
N.E.2d 723, 273 N.T. 618, affirming 
292 N.T.S. 986, 249 App.Div. 753— 
Pink V. Ransom, 7 N.E.2d 722, 273 
N.T. 617, affirming 292 N.T.S. 9S1. 249 
App.Div. 753. 

Submission of plan 

(1) Prior to the amendment of 
May 11, 1936. adding § 27a to the 
Mortgage Commission Act, the mort¬ 
gage commission was required to pay 
a filing fee for the submission of a 
plan of reorganization to the court 
for approval.—^In re Bond & Mort¬ 
gage Guarantee Ca, 284 N.T.S. 672, 
246 App.Div. 824. 

(2) Subsequent to such amend¬ 
ment, the commission was not re¬ 
quired to pay such fee.—^In re Bond 
& Mortgage Guarantee Co., 290 N.T. 
S. 999, 249 App.Div. 25, affirmed 10 
N.B.2d 569, 274 N.T. 598. 

98. N.T.—New York Title & Mort- 
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gage Co., by Van Schaick, v. Irv¬ 
ing Trust Co.. 6 N.E.2d 400, 273 N. 
T. 455, affirming 288 N.T.S. 1084, 
248 App.Div. 567. 

I Claim on guaranty 

In action to recover money paid 
by mistake by title and mortgage 
company in rehabilitation, defend¬ 
ant who had only claim against com¬ 
pany on its guaranty, as distinguish¬ 
ed from debt, on date of commence¬ 
ment of rehabilitation proceedings 
could not claim set-off.—^New Tork 
Title & Mortgage Co. v. Friedman, 
276 N.T.S. 72, 163 Misc. 697. 

Debts not contractual 
Where guarantee company pur¬ 
chased mortgages from trust com¬ 
pany at excessive price through 
fraud of common directorate, and 
subsequently became insolvent, trust 
company was not entitled to set¬ 
off of its claims against guarantee 
company in action by rehabilitator 
of guarantee company for purchase 
price, despite the fact that the form 
of action brought by rehabilitator 
was on contract, since debt was not 
really contractual, allowance of set¬ 
off would be a preference prejudicial 
to other creditors, and parties did 
not claim in same right.—^Pink v. 
Title Guarantee & Trust Co., 8 N. 
E.2d 321, 274 N.T. 167, reversing 
289 N.T.S. 200, 248 App.Div. 784. and 
reargument denied 10 N.E.2d 676, 
274 N.T. 610. 

Xiijunoti03i agaiaist preferences and 
bringing of actions is not violated 
by allowing such a set-off, and an 
injunction which assumes to deprive 
claimant of the right of set-off 
would be invalid.—^New Tork Title & 
Mortgage Co. v. Irving Trust Co., 
271 N.T.S. 775, 241 App.Div. 246. 
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bb. Rights of Certificate Holders in General 

Ordinarily the certificate holders are entitled to share 
equally In the collateral and Income therefrom. On 
the company’s default, the certificate holders may revoke 
the company’s agency to deal with and foreclose the col¬ 
lateral secuMng the Indebtedness. 

It is difficult to generalize with respect to the 
rights of certificate holders in rehabilitation pro¬ 
ceedings, and much necessarily depends on the facts 
of each particular case.®® Ordinarily the certificate 
holders share equally in the collateral and the in¬ 
come therefrom, and no particular certificate hold¬ 
ers are entitled to priority over others.^ 

Although bonds and mortgages underlying guar¬ 


anteed mortgage certificates are in equity the ex¬ 
clusive property of the certificate holders,® where 
the company is a primary debtor, assigning the 
mortgages to the depositary only as collateral se¬ 
curity for the debt, certificate holders acquire, 
prior to default, no rights in the mortgages other 
or greater than the rights of a holder of collateral 
security.® Ordinarily the contract of guaranty con¬ 
tains a provision conferring on the guarantor an 
exclusive agency to deal with and foreclose the col¬ 
lateral securing the guaranteed, indebtedness. The 
agency thus bestowed on the company constitutes a 
valuable asset, and, although the agency may be 
revoked on the company*s default,^ or for other 


affirmed New Tork Title & Mort- 
gpagre Co. by Van Schaick v. Irving 
Trust Co.. 198 N.E. 897. 268 N.Y. 
547. reargument denied 198 N.E. 569, 
268 N.Y. 709—New Yqrk Title & 
Mortgage Co. v. Friedman, 276 N.Y.S. 
72, 153 Misc. 697. 

99. N.Y.—^Nemerov v. New Tork Ti¬ 
tle & Mortgage Co., 268 N.Y.S. 588. 
149 Mlac. 797. 

Injiuiotlon denied under circum¬ 
stances of the particular case.—^Bren¬ 
ner V. Title Guarantee & Trust Co., 
289 N.Y.S. 603, 159 Misc. 848, af¬ 
firmed 289 N.Y.S. 606, 248 App.Dlv. 
682. 

1. N.Y.—^In re Title & Mortgage 
Guaranty Co. v. Sullivan County, 
284 N.Y.S. 947, 246 App.Dlv. 146, 
appeal dismissed 1 N.E.2d 372, 270 
N.Y. 645—In re Nos. 327-333 East 
67th Street, In Borough of Manhat¬ 
tan. City of New York. 12 N.Y.S.2d 
662, 171 Misc. 376—In re Title & 
Mortgage Guarantee Co. of Buffalo, 
274 N.Y.S. 270, 162 Misc. 428, af- 
. firmed 276 N.Y.S. 802, 243 App.Div. 
227, affirmed In re People by Van 
Schaick. 196 N.E. 665. 267 N.Y. 583, 

Prepayment olansos 

Certificate holders who demanded 
payment in accordance with prepay¬ 
ment clauses in the certificates are 
not entitled to priority over the 
remaining certificate holders.—In re 
Title & Mortgage Guarantee Co. of 
Buffalo. 276 N.Y.S. 802, 243 App.Dlv. 
227. affirming 274 N.Y.S. 270, 162 
Misc. 428, and affirmed In re Peo¬ 
ple. by Van Schaick. 196 N.E. 665. 
267 N.Y. 688—In re New York Title 
& Mortgage Co., 280 N.Y.S. 745. 165 
Misc. 651, affirmed 283 N.Y.S. 553, 
167 Misc. 271, affirmed 290 N.Y.S. 361, 
248 App.Div. 716, affirmed 4 N.E.2d 
734, 272 N.Y. 556, reargument denied 
11 N.B.2d 733, 276 N.Y. 631. 

9. XJ.S.—Acken v. New York Title 
& Mortgage Co., D.C.N.Y., 9 P. 
Supp. 521. 

, Company trustee 

Title company bringing summary 
proceedings as landlord for rent was 
In court as tnuatee for. the certificate 


holders.—City Bank Farmers Trust 
Co. V. Sllberberg, 21 N.B.2d 493, 280 
N.Y. 424, reversing 7 N.Y.S.2d 669. 
255 App.Dlv. 769. 

3. tJ.S.—Prudential Ins. Co. of 
America v. Liberdar Holding Cor¬ 
poration. C.C.AN.Y., 72 F.2d 396. 

N.Y.—People v. Title & Mortgage 
Guarantee Co., 190 N.E. 153, 264 
N.Y. 69, affirming 270 N.Y.S. 446. 
149 Mlac. 916, and 269 N.Y.S. 16, 
149 Mlac. 643—In re Title & Mort¬ 
gage Guarantee Co. of Buffalo, 274 
N.Y.S. 270. 162 Misc. 428, affirmed 
276 N.Y.S. 802, 243 App.Div. 227, 
affirmed In re People by Van 
Schaick. 196 N.E. 665. 267 N.Y. 
633. 

Title to foreclosed property 

Where the company, through its 
wholly-owned subsidiaries, foreclosed 
mortgages held in the pool as secur¬ 
ity, obtained title to such property, 
and gave mortgages thereon, which 
mortgages were deposited in the 
pool, the rehabilitator was not enti¬ 
tled to a conveyance to such prop¬ 
erty on the ground that the com¬ 
pany or its subsidiaries held title as 
trustees for the certificate holders.— 
Prudential Ins, Co. of America v. 
Liberdar Holding Corporation. C.C.A. 
N.Y., 85 F.2d 504—^Prudential Ins. 
Co. of America v. Liberdar Holding 
Corporation, C.C.AN.Y., 72 F.2d 395. 

4 . XJ.S.—Acken v. New York Title 
& Mortgage Co., D.C.N.Y., 9 F. 
Supp. 521. 

N.Y.—^In re Bond & Mortgage Guar¬ 
antee Co., 196 N.E. 313, 267 N.Y. 
419, reversing 277 N.Y.S. 225, 243 
App.Div. 719—^In re New York Ti¬ 
tle & Mortgage Co., 297 N.Y.S. 62, 
251 App.Div. 416, affirming 289 N.Y. 

S. 771, 166 Misc. 67, and 292 N.Y. 
S. 685, 161 Misc. 568, and 292 N.Y. 
S. 643. 161 Misc. 664, and reversed 
on other grounds 13 N.E.2d 41, 277 
N.Y. 66, 116 A.L.R. 614—In re 

Brooklyn Trust Co., 296 N.Y.S. 
1007, 163 Misc. 117—^Nemerov v. 
New York Title & Mortgrage Co., 
268 N.Y.S. 688, 149 Misc. 797— 
I People, by Van Schaick v. New 
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York Title & Mortgage Co.. 268 N. 
Y.S. 572, 149 Misc. 488, 150 Misc. 
361, affirmed In re People, by Van 
Schaick, 271 N.Y.S. 949, 241 App. 
Dlv. 807, affirmed People, by Van 
Schaick V. New York Title & Mort¬ 
gage Co., 191 N.E. 723, 265 N.Y. 30, 
reargument denied and motion 
granted In re New York Title and 
Mortgage Co., 192 N.K 414, 265 N. 
Y. 287, motion granted In re Peo¬ 
ple, by Van Schaick, 196 N.E. 126, 
266 N.Y. 402—People, by Van 
Schaick v. Lawyers* Title & Guar¬ 
anty Co., 268 N.Y.S. 664, 149 Misc. 
498, 150 Misc. 174, affirmed In re 
People, by Van Schaick, 271 N.Y. 
S. 950, 241 App.Div. 808, affirmed 
People, by Van Schaick v. Law¬ 
yers* Title & Guaranty Co., 191 
N.E. 720, 265 N.Y. 20, reargument 
denied and motion granted In re 
Lawyers* Title & Guaranty Co., 
192 N.E. 414, 266 N.Y. 287, motion 
granted In re People, by Van 
Schaick, 195 N.E. 126, 266 N.Y. 402. 
Agency of guarantor of mortgages 
generally see Guaranty S 48. 

Application denied 
Application for termination of the 
agency denied on grounds that there 
had been no default under the terms 
of the guaranty, the mere entry of 
the order of rehabilitation not 
amounting to an anticipatory breach 
of the company's obligations.—^In re 
New York Title & Mortgage Co., 276 
N.Y.S. 363, 153 Misc. 637—In re Law¬ 
yers* Mortg. Co., 276 N.Y.S. 276, 
153 Misc. 536. 

Depositary held without authority 
to revoke the agency of the guaran¬ 
tor's trustees.—In re Prudence Co., 
D.C.N.Y., 17 F.Supp. 406. 

Bights for breach of oontzaot 
(1) Certificate holder or mortgagee 
holding a guaranty in terminating 
the agency does not relinquish rights 
against the company for breach of 
contract, nor does the company 
thereby release any claim against 
him or any defense It might have 
against an action for breach of con¬ 
tract.—^In re Bond & Mortgage Guar- 
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sufficient cause,5 until it is revoked the agency 
forms a part of the assets to be taken over by the 
rehabilitator.® 

Appointment of receiver of rents. The power to 
apply for the appointment of a receiver of the rents 
of any mortgage in default is held by the company 
as agent of the certificate holders, and, as long as 
the company keeps up its payments of principal and 
interest, the holders are not entitled to the benefit 
of this power; but, as soon as the company de¬ 
faults, they can compel the company to use its pow¬ 
er in their interest.*^ Where the mortgagor in de¬ 
fault is the wholly-owned subsidiary of the compa¬ 
ny, after.the company’s default in payment of prin¬ 


cipal and interest the mortgagor and its receiver 
receive rents in trust for the certificate holders, 
notwithstanding the company has not acted to se¬ 
cure the appointment of a receiver for the rents.^ 

Enforcement during rehabilitation. In the ab¬ 
sence of statutory provision therefor, claims or de¬ 
mands of insured, aside from claims of trust funds 
in the company's hands, are not provable or en¬ 
forceable during rehabilitation.® Funds received 
by the company under circumstances sufficient to 
create a trust thereon may be recovered from the 
rehabilitator, or he may be required to segregate 
them in a separate account, if petitioner is able to 
trace and identify specifically such money in the 
hands of the rehabilitator,^® provided such recovery 


antee Co.. 3 N.B.2d 591, 271 X.T. 452. 
modifying 2S7 N.Y.S. 470, 247 App. 
Div. 911, appeal granted 288 X.Y.S. 
1075, 248 App.Dlv. 596. 

(2) Mortgagee terminating agency 
could not assert claim against com¬ 
pany for damages for breach of con¬ 
tract before foreclosure and sale 
of mortgaged property and determi¬ 
nation of his actual loss.—In re 
Bond & Mortgage Guarantee Co., su¬ 
pra. 

Bevocatloa. of agestcy 

(1) The owner of an entire mort¬ 
gage, or all the certificate holders of 
a given issue acting together, may 
revoke the exclusive agency.—Peo¬ 
ple, by Van Schaick, v. New York 
Title & Mortgage Co., 270 N.Y.S. 
473. 150 Misc. 48S—Nemerov v. New 
York Title & Mortgage Co., 268 N. 
Y.S. 588, 149 Misc. 797. 

(2) Certificate holders owning un¬ 
divided interests in a bond and mort¬ 
gage may also take appropriate steps 
to obtain the same relief.—^Kllne v. 
275 Madison Ave. Corporation, 268 
N.Y.S. 582, 149 Misc. 747. 

kZ) Where the certificate holders 
are numerous and widely scattered, 
a court of equity may entertain a 
representative suit by a holder of 
certificates for the appointment of a 
successor trustee.—^Acken v. New 
York Title & Mortgage Go., D.C.N.Y., 
9 P.Supp. 621. 

(4) There is no necessity or legal 
Justification for an application by 
one or more certificate holders look¬ 
ing toward the appointment of trus¬ 
tees for collateral other than that 
which secures the certificates held by 
them.—^Nemerov v. New York Title 
& Mortgage Co., supra. 

(5) Where superintendent In 
charge of title company exacted re¬ 
lease of company’s guaranties In re¬ 
spect of all bonds and mortgages as 
condition of permitting obligee to 
retain management and control of 
any of them, release was procured 
under practical compulsion warrant¬ 


ing cancellation, since obligee’s phys¬ 
ical possession of bonds and mort¬ 
gages was valueless in view of in¬ 
junctive provisions of order appoint- j 
Ing rehabilitator.—In re New York | 
Title & Mortgage Co., 271 N.Y.S. 433, ! 
150 Misc. 827. : 

(6) The court may not impose ■ 
terms or conditions on this right i 
of revocation.—In re Bond & Mort- i 
gage Guarantee Co.. 3 N.E.2d 591. i 
271 N.Y. 452, modifying 2S7 N.Y.S. 
470, 247 App.Div. 911, appeal granted ! 
288 N.Y.S. 1075, 248 App.Div. 596. ! 

5. N.Y.—In re Bond & Mortgage j 
Guarantee Co., 196 N.E. 313, 267 ! 
N.Y. 419, reversing 277 N.Y.S. 225, ! 
243 App-Dlv. 719. 

& N.Y.—^Nemerov v. New York Ti¬ 
tle & Mortgage Co., 268 N.Y.S. 58S, 
149 Misc. 797. 

7. U.S.—Prudential Ins. Co. of 
America v. Liberdar Holding Cor¬ 
poration, C.C.A.N.Y., 72 P.2d 395. 

8. U.S.—Prudential Ins. Co. of ‘ 

America v. Diberdar Holding Cor- \ 
poratlon, supra. | 

Credits allowable 

Receivers should be allowed cred- ; 
its for commissions deducted by j 
managing agent, taxes paid, irrespec- j 
tive of when they fell due, and any 1 
credits which any trustee might take, ■ 
such as reasonable expenses for up- j 
keep of properties, and some allow- { 
ance for general administration costs, 1 
including parts of overhead corre- j 
spending to overhead if rehabilitator 
had had the management.—Pruden-1 
tial Ins, Co. of America v. Liberdar 
Holding Corporation, supra. 

Beoovery of payments mistakenly 
made 

(1) The rehabilitator in receiving 
such payments is in the position of 
a receiver, and rent money paid to 
him through mistake of law may be 
recovered.—Goldman v. Staten Island 
Nat. Bank & Trust Co.. C.C.A.N.T., 
98 F.2d 496. 

(2) The rehabilitator, or the trus¬ 
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tee for certificate holders, to whom 
such funds have been turned over, is 
protected against personal Judgment 
for any sums innocently paid out 
before a demand is made for the re¬ 
turn of the money mistakenly paid, 
but he is liable to the extent of rents 
in his hands, at the time of the 
demand, which are subject to the 
claims of the receiver of the subsi¬ 
diary corporation.—Goldman v. Stat¬ 
en Island Nat. Bank & Trust Co., 
supra. 

9. N.Y.—In re Bond & Mortgage 
Guarantee Co., 3 N.E.2d 501, 271 
N.Y. 452, modifying 2S7 N.Y.S. 470, 
247 App.Dlv. 911, appeal granted 
2SS N.Y.S. 1075, 248 App.Div. 596 
—In re Rehabilitation of Lawyers 
Mortgage Co., 298 N.Y.S. 113, 163 
Misc. 6SO—People, by Van Schaick, 
v. National Title Guaranty Co., 273 
N.Y.S. 617, 152 Misc. 523. 

Claims for damages 
In proceedings for rehabilitation, 
claim for damages predicated on al¬ 
leged breach of provisions of mort¬ 
gage i)artlcipation certificates by 
company and Its rehabilitator were 
premature.—In re Lawyers Title & 
Guaranty Co., 254 N.Y.S. 20S, 157 
Misc. 516, modified on other grounds 
294 N.Y.S. 371, 162 Misc. 4S6. 

la U.S.—^Prudential Ins. Co. of 
America v. Liberdar Holding Cor¬ 
poration, C.C.A.N.Y., 72 F.2d 395. 
N.Y.—In re Lawyers Mortgage Co., 2 
N.Y.S.2d 79. 166 Misc. 68—People, 
by Van Schaick. v. National Title 
Guaranty Co.. 273 N.Y.S. 617, 152 
Misc. 523. 

Funds wmoh cannot be identifiad 
or segregated cannot be recovered. 
—In re New York Title & Mortgage 
Co. (Series C-2), 2 N.Y.S.2d 72. 253 
App.I>iv. 308, affirmed 15 N.R2d 430, 
second case. 278 N.Y, 488, rearsru- 
ment denied In re New York Title & 
Mortgage Co., 17 N.E. 137, 278 N.Y. 
718—In re Title & Mortgage Guar¬ 
antee Co. of Buffalo, 284 N.Y.S. 335, 
246 App.Div. 435. affirmed In re Peo- 
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will not result in the giving of an unlawful pref¬ 
erence over others similarly situated.ii 

Preference over company in collateral. Ordina¬ 
rily the rights of the company and the holders of 
certificates in the security for the certificates must 
be determined in accordance with the provisions 


of the contract between them.i2 The interest re¬ 
tained by the guaranty company in the security for 
the certificates issued by it and sold to third per¬ 
sons, on its default on its contract of guaranty, 
ordinarily is subordinate to the rights of the certifi¬ 
cate holders,^^ unless the certificates clearly pro- 


pie. by Van Schaick. 1 N.KSd 364. 
270 N.T. 629—In re New York Ti¬ 
tle & Mortgage Co., 297 N.Y.S. 524. 
163 Misc. 454. 
payments to guarantor 
The certificate holders have no 
trust claims for all amounts applied 
or retained by the company as Inters 
est and principal on its eaulties prior 
to the order of rehabilitation, during 
which time the company was not in 
default on its guaranty.—In re Law¬ 
yers Mortgage Co., 6 N.Y.S.2d 605. 
168 Misc. 762, affirmed 8 N.Y.S.2d 661. 
255 App.Dly. 849. 

'Withdrawals A*om oommon fond 

(1) If such funds are intermingled 
with other funds of the company. 
subseQuent withdrawals from the 
common fund by the company for 
its own use will be presumed to have 
been taken from its funds, so that 
the remainder Is sufficiently identi¬ 
fied as the trust fund.—People, by 
Van Schaick, v. National Title Guar¬ 
anty Co.. 273 N.Y.S. 617, 152 Misc. 
523—People, by Van Schaick, v. New 
York Title & Mortgage Co., 272 N. 
Y.S. 384, 161 Misc. 701. 

(2) However, it has also been held 
that in rehabilitation proceedings 
there is no conclusive presumption 
that trust funds received by an in¬ 
solvent continue to remain in its 
possession to time for distribution 
of Insolvent estate, so as to author¬ 
ize preference of trust claim.—In re 
New York Title & Mortgage Co., 297 
N.Y.S. 624. 163 Misc. 454. 

11. Asoextalslng sUnllar claims 
Where the company intermingled 

trust funds with its general funds 
and where the payment of a particu¬ 
lar trust fund therefrom might re¬ 
sult in the giving of a preference, 
no payment therefrom may be made 
until it is possible to ascertain with 
reasonable certainty the amount of 
similar trust claims asserted against 
the funds.—^People, by Van Schaick, 
V. New York Title & Mortgage Co.. 
:272 N.Y.S. 384, 161 Misc. 701. 

12. N.Y.—In re Title & Mortgage 
Guaranty Co. of Sullivan County, 
293 N.Y.S. 4. 249 App.Dlv. 484— 
In re New York Title & Mortgage 
Co.. 296 N.Y.S. 273. 163 Misc. 196. 

tkmstniotioxL 

Since the certificates were prepared 
hy the company, any doubts or am¬ 
biguities as to the right of the com¬ 
pany to share ecLually in the security 
must be resolved against it.—^In re 
Lawyers Title & Guaranty Co., 298 


N.Y.S. 666, 164 Misc. 292—In re New 

York Title & Mortgage Co., 296 N. 

Y.S. 273. 163 Misc. 196. 

13. N.Y.—^In re Lawyers Title & 
Guaranty Co.. 39 N.B.2d 233, 287 
N.Y. 264, modifying 29 N.Y.S.2d 
503. 262 App.Dlv. 827. and motion 
denied 42 N.B.2d 29. 288 N.Y. 585 
—^In re Union Guarantee & Mort¬ 
gage Co.. 34 N.B.2d 345. 285 N.Y. 
337, modifying 20 N.Y.S.2d 490, 269 
App.Dlv. 866. reargument denied 20 
N.Y.S.2d 986, 269 App.Dlv. 1001— 
In re Lawyers Mortgage Co., 31 
N.E.2d 492. 284 N.Y. 371, affirm¬ 
ing 19 N.Y.S.2d 661, 269 App.Div. 
735, appeal granted 20 N.Y.S.2d 
408, 269 App.Div. 889—Pink v. 

Thomas. 24 N.B.2d 724, 282 N.Y. 
10. affirming 13 N.Y.S.2d 226, 257 
APP.D1V. 364—In re Title & Mort¬ 
gage Guaranty Co. of Sullivan 
County, 293 N.Y.S. 4, 249 App.Div. 
484—^Hamberg v. Guaranteed 

Mortg. Co. of New York. 38 N.Y.S. 
2d 165, 180 Misc. 276—In re Law¬ 
yers Title & Guaranty Co., Guar¬ 
anteed Mortgage Certificates Series 
No. Q-28963, 7 N.Y.S.2d 364, 169 
Misc. 266. affirmed 4 N.Y.S.2d 182, 
254 App.Div. 653, appeal denied In 
re Lawyers Title & Guaranty Co. 
(Mortgage Certificate Series No. Qr- 
28963). 4 N.Y.S.2d 991, 264 App. 
Dlv. 676, affirmed In re Lawyers 
Title & Guaranty Co., 17 N.B.2d 
444, 279 N.Y. 671—Bond & Mort¬ 
gage Guarantee Co. v. 223 Second 
Ave., 7 N.Y.S.2d 254. 169 Misc. 196, 
affirmed In re 223 Second Avenue 
in Borough of Manhattan (Guar¬ 
antee No. 212. 246), 7 N.Y.S.2d 
266. 265 App.Div. 766—In re Guar¬ 
anteed Mortg. Co. of New York, 
Mortgage No. 452. 6 N.Y.S.2d 768. 
169 Misc. 26—^In re Lawyers Mort¬ 
gage Co., 6 N.Y.S.2d 605, 168 Misc. 
762. affirmed 8 N.Y.S.2d 661, 256 
App.Div. 849—^In re New York Ti¬ 
tle & Mortgage Co. (Series C!—3), 
2 N.Y.S.2d 164, 166 Misc. 147—In 
re Lawyers Mortgage Co., 2 N.Y. 
S.2d 79. 166 Misc. 68—In re Law¬ 
yers Title & Guaranty Co., 1 N.Y. 
S.2d 264, 165 Misc. 690—In re Law¬ 
yers Title & Guaranty Co.. 298 N. 
Y.S. 666, 164 Misc. 292—In re New 
York Title & Mortgage Co.. 296 N. 
Y.S. 644, 163 Misc. 318—In re New 
York Title & Mortgage Co.. 296 N. 
Y.S. 667. 163 Misc. 37—In re New 
York Title & Mortgage Co.. 296 
N.Y.S. 660, 163 Misc. 42—In re New 
York Title & Mortgage Co.. 296 N. 
Y.S. 273, 163 Misa 196—In re 646 
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West End Avenue, Borough of 
Manhattan, in City of New York, 
284 N.Y.S. 740, 167 Misc. 813, af¬ 
firmed In re Lawyers Mortgage 
Co.. 290 N.Y.S. 129, 248 App.Div. 
716, affirmed 4 N.E.2d 783, 272 N. 
Y. 664, reargument denied 11 N.B. 
2d 738, 276 N.Y. 632—In re New 
York Title & Mortgage Co., 283 N. 
Y.S. 553, 167 Misc. 271, adhering to 
opinion 280 N.Y.S. 746,'166 Misc. 
651, affirmed 290 N.Y.S. 361, 248 
App.Div. 715, affirmed 4 N.E.2d 784, 
272 N.Y. 666, reargument denied 11 
N.E.2d 733, 276 N.Y. 681. 

The reason for this is that a com¬ 
pany guaranteeing certificates is in 
the position of a debtor.—Pink v. 
Thomas, 24 N.E.2d 724, 282 N.Y. 10. 
affirming 13 N.Y.S.2d 226, 267 App. 
Div. 364—^In re New York Title & 
Mortgage Co. (Series Q-1), 23 N.T. 
S.2d 303, 260 App.Dlv. 729. 

Corporation procuring guaranty of 
mortgage share certificates sold by 
it was equitably entitled as holder 
of’ certificates issued to Itself to 
share pro rata with purchasers in 
distribution of sums received as in¬ 
terest on mortgages by state mort¬ 
gage commission during rehabilita¬ 
tion of guarantor company, where 
there was no indication that corpo¬ 
ration knew that gruaranty was not 
good, there was no misrepresented 
tion as to Identity of guarantor, and 
certificates without ambiguity re¬ 
served to corporation right to hold 
shares in bond and mortgage and re¬ 
served right to cancel certificates on 
payment of amount owing for prin¬ 
cipal and interest.—Title Guarantee 

6 Trust Co. V. Mortgage Commission. 

7 N.B.2d 841, 273 N.Y. 416, reversing 
291 N.Y.S. 314, 248 App.Dlv. 609. 

Holdings of snbsldlaTy 

(1) A certificate Issued to a whol¬ 
ly-owned subsidiary corporation is 
entitled to share equally with other 
certificates.—^In re Lawyers Mort¬ 
gage Co.. 81 N.E.2d 492, 284 N.Y. 
371. affirming 19 N.Y.S.2d 661, 259 
App.Dlv. 736, appeal granted 20 N.Y. 
S.2d 408, 259 App.Div. 889. 

(2) Interest reacquired by a par¬ 
ent company from Its subsidiary by 
operation of law, as distinguished 
from a repurchase or cancellation, is 
not subordinate to the interest of 
other outstanding certificate holders. 
—^In re Lawyers Mortg. Co., Prem¬ 
ises 6801 Bay Parkway Brooklyn, N. 
Y, Plan 1968-A, 16 N.Y.S.2d 289, 173 
Misc. 938. 
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vide that the company shall be entitled to share 
equally in the security on certificates held by it.^^ 

cc. Rehabilitation Expenses 

Liability for rehabilitation expenses is a matter of 
statutory regulation. 

Under a statute so providing, the superintendent 
of insurance may deduct from any sum collected by 
him a reasonable amount to cover the costs and 
expenses of such collection, suit, or foreclosure ac-- 


tion, or any other functions performed by him 
pursuant to the statute,^® and such statute limits the 
amount which he may retain from such funds.^® 
The superintendent is also entitled to reasonable 
compensation from the mortgagees out of funds re¬ 
ceived for servicing mortgages, after taking pos¬ 
session of the guaranty companies and before a de¬ 
mand by the mortgagees for control of the mort¬ 
gaged property.^It is proper for the legislature 
to direct that the expenses of administering certain 


UexL 

Certificate holders have been held 
to have a lien on the company’s In¬ 
terest in the security for rents from 
the mortffagred premises which were 
improperly recouped and retained by 
the rehabilitator.—^In re Lawyers Ti¬ 
tle & Guaranty Co. (Mortgage No. 
428792), 294 N.T.S. 371, 162 Miac. 486, 
modifying 284 N.T.S. 208. 157 Mlsc. 
516. 

Faymexit of Interest on the com¬ 
pany’s holdings at a time when tax¬ 
es were in arrears was improper.— 
In re Lawyers Title & Guarantee 
Co., 2 N.Y.S.2d 61, 166 Miac. 67. 
Fledged oertillcates 
‘ (1) The company cannot, by pledg¬ 
ing an unsold certificate as collateral 
to a loan, endow such pledged cer¬ 
tificate with the same rights as at¬ 
tach to one which has been the sub¬ 
ject of a sale.—^In re Lawyers Title 
& Guaranty Co., 39 N.E.2d 233, 287" 
N.T. 264, modifying 29 N.T.S.2d 603, 
262 App.Div. 827, and motion denied 
42 N.E.2d 29, 288 N.T. 586—In re 
Lawyers Title & Guaranty Co. (Mort¬ 
gage No. 424421), 42 N.T.S.2d 177, 
266 App.Div. 322, appeal denied 50 
N.T.S.2d 172, 268 App.Div, 773. 

(2) An order of supreme court di¬ 
recting that guaranteed mortgage 
participation certificates held by 
pledgee bank were to be treated on 
parity with those held toy general 
public entered in proceeding to which 
certificate holders were not parties 
was not binding on certificate hold¬ 
ers, even though application for the 
order was opposed by mortgage com¬ 
mission and trustee of the mortgage 
in reorganization.—^In re Lawyers 
Title & Guaranty Co. (Mortgage No. 
424421). 42 N.T.S.2d 177. 266 App. 
Div. 322, appeal denied 60 N.T.S.2d 
172, 268 App.Div. 773. 

(3) Any estoppel created by fail¬ 
ure of holders of certificates to pro¬ 
test against payments made to 
pledgee would be important only in 
connection with holders* demand for 
return of such payments and would 
not affect status of certificates or in¬ 
fluence the determination of question 
of priority.—^In re Lawyers Title & 
Guaranty Co. (Mortgage No. 424421), 
42 N.T.S.2d 177. 266 App.Div. 322, 
appeal denied 50 N.T.S.2d 172, 268 
App.Div. 773. 


VncazLceied oertiflcates 

The company is not entitled to 
share pro rata In the security as to 
any sums which are not represented 
by uncanceled certificates held by it. 
—^In re Union Guarantee & Mortgage 
Co., 34 N.E.2d 345. 285 N.T. 337, mod¬ 
ifying 20 N.T.S.2d 490, 259 App. 
Div. 866, and reargument denied 20 
N.T.S.2d 985, 259 App.Div. 1001—In j 
re Title & Mortgage Guaranty Co. j 
of Sullivan County. 9 N.E.2d 957, 275 
N.T. 347, 115 A.L.R. 35—In re New j 
Tork Title & Mortgage Co., 280 N. 1 
T.S. 745, 156 Misc. 651, opinion ad- j 
hered to 283 N.T.S. 553, 157 Misc. | 
271, affirmed 290 N.T.S. 351, 248 App. f 
Div. 715, affirmed 4 N.E.2d 734, 272 j 
N.T. 556, reargument denied 11 N.E. | 
2d 733, 275 N.T. 531. I 

I 

14. N.T.—Title Guarantee & Trust 
Co. V. Mortgage Commission, 7 N. 
B.2d 841, 273 N.T. 415, reversing 
291 N.T.S. 314, 248 App.Div. 509— 
In re New Tork Title & Mortgage 
Co. (Series Q-1), 23 N.T.S.2d 303. 
260 App.Div. 729—^In re New York 
Title & Mortgage Co. (Series C-2), 

2 N.T.S.2d 72, 253 App.Div. 30S. af¬ 
firmed 15 N.E.2d 430, second case, 
278 N.T. 488, reargument denied 
In re New Tork Title & Mortgage 
Co., 17 N.R 137, 278 N.T. 718— 
In re New York Title & Mortgage 
Co., 296 N.T.S. 557. 163 Misc. 87— 
In re New York Title & Mortgage 
Co., 296 N.T.S. 550, 163 Misc. 42— 
In re Lawyers Title & Guaranty 
Co., 284 N.T.S. 208, 157 Misc. 516, 
modified on other grounds 294 N.T. 

S. 371, 162 Misc. 486—In re New 
Tork Title & Mortgage Co., 280 N. 

T. S. 746, 155 Misc. 651, opinion ad¬ 
hered to 283 N.T.S. 553, 157 Misc. 
271. affirmed 290 N.T.S. 351, 248 
App,Div. 715, affirmed 4 N.E.2d 
734, 272 N.T. 556, reargument de¬ 
nied 11 N.B.2d 733, 275 N.T. 531— 
People, by Van Schalck, v. Law¬ 
yers* Mortg. Co.. 272 N.T.S. 890, 151 
Misc. 744. 

*‘Squal co-ozdiiiate” 

(1) A provision that the certificate 
represents a share in the collateral 
“equal and co-ordinate with all other 
shares assigned or retained by the 
company** constitutes an agreement 
that the shares in question shall be 
equal and co-ordinate with those 
previously sold. Such provision does 
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not give the company the right to 
share in proceeds received from the 
collateral.—In re Lawyers Title & 
Guaranty Co., 39 N.E.2d 233, 287 N. 

T. 264, modifying 29 N.T.S.2d 508, 
262 App.Div. 827, and motion denied 
42 N.E.2d 29, 288 N.T. 585—Pink v. 
Thomas, 24 N.E.2d 724, 282 N.T. 10. 
affirming 13 N.T.S.2d 226, 257 App. 
Div. 354. 

(2) Certificates reacquired by the 
company and reissued by it are en¬ 
titled to share equally with other 
certificates under such a provision. 
—In re Lawyers Title & Guaranty 
Co., 1 N.Y.S.2d 264, 165 Misc. 59^. 

15. N.T.—In re Bond & Mortgage 
Guarantee Co., 39 N.T.S.2d 760. 
Foreclosure expenses constituted 

proper administration expense of re¬ 
habilitator of mortgage guaranty 
company, chargeable to mortgage 
participation certificate holders who 
benefited thereby.—In re Lawyers Ti¬ 
tle & Guaranty Co., 284 N.T.S. 208, 

I 157 Misc. 516, modified on other 
[grounds 294 N.T.S. 371. 162 Misc. 
486. 

16. N.T.—In re Morgan, 14 N.E.2d 
39, 277 N.T. 203, affirming 298 N. 
T.S. 186, 251 App.Dlv. 805, motion 
denied 298 N.T.S. 509, 251 App. 
Div. SS5. 

17 . N.T.—^In re Lawyers’ Title & 
Guaranty Co., 192 N.E. 414, 265 
N.T. 287, denying reargument and 
granting motion People, by "Van 
Schalck, V. Lawyers’ Title & Guar¬ 
anty Co., 191 N.E. 720, 265 N.T. 
20. affirming In re People by Van 
Schalck. 271 N.T.S. 950, 241 App. 
Div. SOS, which affirmed People by 
Van Schaick v. Lawyers* Title & 
Guaranty Co., 268 N.T.S. 554, 149 
Misc. 498, 150 Misc. 174—In re New 
York Title & Mortgage Co., 192 
N.E. 414, 265 N.T. 2S7. denying 
reargrument and granting motion 
People, by Van Schaick. v. New 
Tork Title & Mortgage Co., 191 N. 
B. 723. 265 N.T. SO, affirming In 
re People by Van Schaick, 271 N.T. 
S. 949, 241 App.Div. 807. which af¬ 
firmed People by Van Schaick v. 
New York Title & Mortg. Co., 268 
N.T.S. 572, 149 Misc. 488, 160 Misc. 
351. 

Amount of fee 

(1) Amount of servicing fee for 
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funds in place of the company should he charged on 
such fund.is The rehabilitator may charge the 
funds of any particular issue of mortgage certifi¬ 
cates only for the fimctions performed by him in 
the administration of that particular issue.^^ Mort¬ 
gagees who do not acquiesce in the company con¬ 
tinuing as their agent after a default in the pay¬ 
ment of interest are not chargeable with a propor¬ 
tionate part of the expenses in carrying on the 
work of the company through rehabilitation pro- 
ceedings.20 

dd. State Mortgage Commission 

During the emergency relating to guaranteed mort¬ 
gages and mortgage guaranty companies, In New York a 


temporary agency was created, and the powers of the 
superintendent of Insurance over mortgage guaranty 
companies which had been taken over by him for re¬ 
habilitation were transferred to the commission so 
created. 

In New York a temporary public agency, known 
as the mortgage commission, was created to meet 
the emergency with respect to guaranteed mortga¬ 
ges and mortgage guaranty companies,and the 
powers of the superintendent of insurance to con¬ 
trol and administer mortgage investments of guar¬ 
anty companies taken over by him for rehabilita¬ 
tion were transferred to the commission .22 Al¬ 
though the commission was an agency of the 
state,23 it was also, according to the decisions on 


specific issue to which superintend¬ 
ent Is entitled, depends on nature, 
quantity, and result of serrices ren¬ 
dered in connection with affairs of 
such issue.—^In re Xew York Title & 
Mortgage Co., 284 N.Y.S. 320. 137 
Misc. 476. 

(2) Allowance of large servicing 
fee held unwarranted where proper¬ 
ty was managed by receivers.—In re 
New York Title & Mortgage Co., 278 
N.Y.S. 56. 154 Misc. 447. 

(3) Amount of servicing fee should 
be determined In proceedings relat¬ 
ing to each issue, in which certifi¬ 
cate holders of respective issues 
may have opportunity to be repre¬ 
sented properly.—In re New York 
Title & Mortgage Co., 284 N.Y.S. 320, 
157 Misc. 476. 

(4) The question of the reasonable¬ 
ness of the superintendent's charges 
should not be determined until the 
approval of the plan by final order. 
—In re Bond & Mortgage Guaran¬ 
tee Co.. 277 N.Y.S. 286, 243 App.Div. 
368. 

18. N.Y.—^People, by Van Schaick, v. 
Title & Mortgage Guarantee Co. 
of Buffalo, 190 N.E. 163. 264 N.Y. 
69. affirming 270 N.Y.S. 446, 149 
Misc. 915 and 269 N.Y.S. 16, 149 
Misc. 643—In re New York Title & 
Mortgage Co., 284 N.Y.S. 820. 167 
Misc. 476. 

jjtliotLglL statute provides that the 
expense of conducting any proceed¬ 
ing for the rehabilitation of an in¬ 
surance company shall be paid out 
of the funds of such insurer, there 
is a clear distinction between the 
costs of administering the assets 
of the company and the costs of 
administering mortgages for the ben¬ 
efit of the owners thereof.—In re 
Bond & Mortgage Guarantee Co., 89 
N.Y.S.2d 760. 

19. N.Y.—In re New York TiUe & 
Mortgage Co.. 284 N.Y.S. 320, 167 
Misc. 476. 

Sxpense of xeosivsxsbip 

(1) Expense of federal receiver-, 
^p of mortgage guaranty compa¬ 


ny’s wholly owned subsidiaries- 
should be borne by mortgage guar 
anty company’s general creditors, 
and not by holders.of mortgage cer¬ 
tificates issued on properties belong¬ 
ing to such subsidiaries, where gen¬ 
eral creditors alone stood to benefit 
from receivership.—^In re New York 
Title & Mortgage Co.. 297 N.Y.S. 868. 
163 Misc. 199—In re New York Title 
& Mortgage Co-. 284 N.Y.S. 320, 167 
Misc. 476. 

(2) Reserves for receivership ex¬ 
penses should be maintained out of 
funds belonging to the general cred¬ 
itors and not out of funds to which 
the certificate holders are entitled. 
—^In re New York Title & Mortgage 
Co., 297 N.Y.S. 863, 163 Misc. 199. 

20. N.Y.—^People, by Van Schaick v. 
Lawyers Title & Guaranty Co., 191 
N.E. 720, 265 N.Y, 20. affirming In 
re People, by Van Schaick. 271 N. 
Y.S. 950. 241 App.Div. 808, which 
affirmed People, by Van Schaick v. 
Lawyers* Title & Guaranty Co.. 
268 N.Y.S. 554. 149 Misc. 498, 150 
Misc. 174, reargument denied and 
motion granted In re Lawyers* Ti¬ 
tle & Guaranty Co., 192 N.E. 414, 
265 N.Y. 287. motion granted In 
re People, by Van Schaick, 195 N. 
E. 126, 266 N.Y. 402. 

21. N.Y.—^Breen v. Mortgage Com¬ 
mission of State of New York, 35 
N.R2d 26, 286 N.Y. 425, reversing 
23 N.Y.S.2d 948, 260 App.Div. 753, 
appeal granted 25 N.Y.S.2d 781, 
261 App,Dly. 816. 

Provlsioa smpoweziiig commission 
to borrow money to pay taxes and 
the expenses of a mortgage foreclo¬ 
sure and to pledge the securities of 
the trust therefor was held valid,— 
Wolff V. Mortgage Commission, 1 N. 
B.2d 835, 270 N.Y. 428. 

VaUdlty 

(1) The statute was held valid.— 
In re Westchester Title & Trust Co., 
198 N.E. 19, 268 N.Y. 432, motion 
denied 199 N.E. 691. 269 N.Y. 602— 
Mortgage Commission v. Daly, 1 N. 
Y.S.2d 411, 165 Misc. 666—In re Un¬ 
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ion Guarantee & Mortgage Co., 283 
X.Y.S. 884, 157 Misc. 408. 

(2) However, in an early case by 
a lower court certain provisions of 
the statute were held to be invalid. 
—In re Bond & Mortgage Guarantee 
Co.. 283 N.Y.S. 628, 157 Misc. 240. 

22. Fnxpose of act 

The enactment creating a mort¬ 
gage commission' was intended to 
supersede the authority of the state' 
superintendent of Insurance and the 
state superintendent of banks under 
the Schackno Act.—^Mortgage Com¬ 
mission V. Daiy, 1 N.Y.S.2d 411, 165 ■ 
Misc. 666. 

23. Agent of state 

A Judgment obtained against mort¬ 
gage commission would be a "Judg¬ 
ment against the state," since the 
commission is only an agent of the 
state.—Breen v. Mortgage Commis¬ 
sion of State of New York, 36 N.E.2d 
25, 285 N.Y. 425, reversing 28 N.Y.S. 
2d 948, 260 App.Div. 763, appeal grant¬ 
ed 25 N.Y.S.2d 781, 261 App.Div. 816. 
Actions against a state see the CJ.S. 

title States §§ 213-234, also 59 

C.J. p 299 note 24-p 338 note 62. 
Corporation servloing mortgages 

(1) A corporation contracting with 
the commission to service the cer¬ 
tificated mortgages is not an agent 
of the commission but stands in the 
position of a fiduciary to the certifi¬ 
cate holders.—^Breen w. Mortgage 
Commission, 89 N.Y.S.2d 949. 

(2) The execution of such function 
requires the corporation to act with 
diligence and prudence In the per¬ 
formance of its duties.—^Breen v. 
Mortgage Commission, 39 N.Y.S.2d 
949. 

(3) Where evidence disclosed that 
corporation servicing mortgage par¬ 
ticipation certificates under contract 
with mortgage commission accepted 
lower amount of interest In accord 
with plan of reorganization of rights 
of certificate holders pending court 
approval thereof, which was accepted 
procedure, and failed to foreclose for 
lack of power to do so and because 
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the question, considered a statutory trustee^-* 
representing the certificate holders until they had 
succeeded in organizing themselves.26 Assumption 
of control by the commission created a relationship 
similar to a statutory receivership, and the commis¬ 
sion was under a duty to preserve property intrust¬ 
ed to its care for the benefit of the certificate hold- 

ers,28 

The commission could exercise such powers, 27 
and only such powers,28 as were conferred on* it 
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by law. The procedural requirements for an ex¬ 
ercise of the limited powers of the commission were 
prescribed by statute, and, in such proceedings, in 
the absence of statutory regulation as to particular 
matters, general rules applied.^® 

Expenses and coinpensatiofi. The commission 
was to allocate^O and charge to each property, bond, 
or mortgage, or group thereof, such of its expens¬ 
es as were incident to the exercise of any of its 
powers,8i and such expenses as had been advanced 
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a foreclosure would have been dlsas- 
trous to certificate holders, no breach 
of fiduciary duty was shown which 
could form basis for action against 
corporation by certificate holders.— 
Breen v. Mortgage Commission. 89 N. 
T.S.2d 949. 

34. N.Y.—In re Pink, 84 N.T.S.2d 
758. 

3B. KT.—^In re New York Title & 
Mortgage Co.. 287 N.Y.S. 679. 168 
Mlsc. 609. 

38, N.Y.—^WolfC V. Mortgage Com¬ 
mission. 1 N.E.2d 836. 270 N.Y, 428. 
One small oertlflcate holder for 
some selfish Interest should not be 
allowed to defeat the underlying 
purpose of the receivership.—Wolff 
v. Mortgage Commission, supxa. 

37. N.Y.—^In re Lawyers Mortg. Co.. 
287 N.Y.S. 630, 168 Mlsc, 575, 

Bnforoement of bond and mortgage 
Under statute creating mortgage 
commission and providing for Its 
powers and duties, the title and con¬ 
trol of the senior interest in a bond 
and mortgage passed to the com¬ 
mission. and in It alone rested the 
power to enforce the bond and mort- 
S8ge.—City Bank Farmers Trust Co. 
V. Title Guarantee & Trust Co., 15 
N.Y.S.2d 211. 

Borrowing money 
Statute, authorizing state mort¬ 
gage commission to borrow funds to 
pay taxes on mortgaged property 
and foreclosure expenses, authorized 
It to borrow money to pay taxes 
which it knew would become due 
within year and foreclosure expenses 
not yet incurred.—Wolff v. Mortgage 
Commission. 1 N.E.2d 886, 270 N.Y. 
428. 

Sale of property, acquired by a 
subsidiary of the commission as a 
result of a mortgage foreclosure, 
was approved.—^In re 11-18 East Six¬ 
ty-Third Street, Borough of Man¬ 
hattan, City of New York. 297 N.Y.S. 
820. 168 Mlsc. 841. 

38. N.Y.—Wolff V. Mortgage Com¬ 
mission, 1 N.E.2d 836, 270 N.Y. 
428—^In re Bond & Mortgage Guar¬ 
antee Co., 288 N.Y.S. 628, 167 Mlsc. 
240—In re New York Title & Mort- 
fage Co., 282 N.Y.S. 698. 166 Mlsc. 


OzganlzatioiL of subsldlajry corpora¬ 
tions 

(1) Mortgage commission had 
right to organize only subsidiary cor¬ 
porations which were wholly owned 
and controlled by the commission as 
trustee for control of mortgaged 
property.—In re New York Title & 
Mortgage Co., supra. 

(2) Corporation, some of the direc¬ 
tors of which were to be appointed 
by the court, was not wholly con¬ 
trolled by the commission.—In re 
New York Title & Mortgage Co., su¬ 
pra. 

39« N.Y.—In re Bond & Mortgage 

Guarantee Co. (Nos. 10-16 Division 

Street), 15 N.Y.S.2d 609, 172 Mlsc. 

687. 

30. AIlooatloiL of expenses 

(1) The allocation of expenses be- I 
tween the various funds serviced 
was to be made by the commission, 
or by the superintendent of insur¬ 
ance as its successor.—^In re Pink, 
34 N.Y.S.2d 768. 

(2) In the allocation of expenses 
Incurred by mortgage commission in 
servicing mortgages, the superin¬ 
tendent of Insurance, as commis¬ 
sion's successor, was not required. In 
determining cost of services, to make 
any provision for the fact that cost 
of servicing mortgages which were 
later reorganized was greater than 
cost of servicing while commission's 
business was at its peak.—In re 
Pink, supra. 

(8) Any estiznated surplus, as 
finally determined, of money to be 
collected by mortgage .commission 
for expenses incurred in servicing, 
foreclosing, and reorganizing mort¬ 
gages was to be applied proportion¬ 
ately In reduction of rates as to all 
classifications of servicing.—^In re 
Pink, supra. 

(4) Where allocation, did not in¬ 
clude certain specific disbursements 
for which separate accounts had 
been kept as to each mortgage, pro¬ 
vision was to be made In order con¬ 
firming the allocation for the allo¬ 
cation of such disbursements, on 
approval by court, on application to 
be made at the foot of the order.—In 
re Pink, supra. 

(5) In proceeding for confirmation 
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of allocation, the court was without 
authority to award counsel fees to 
attorneys who had taken an active 
part in the proceeding to be paid 
from estimated surplus which would 
result from charges to be made.—In 
re Pink, supra. 

(6) An order confirming allocation 
would be without prejudice to right 
of any person to Interpose, in any 
proceeding brought to collect any 
such charge, a claim by way of set¬ 
off.—In re Pink, supra. 

Proceedings 

(1) The supreme court had juris¬ 
diction of proceeding for confirma¬ 
tion of mortgage commission's allo¬ 
cation of its expenses in connection 
with servicing mortgages, and also 
acquired Jurisdiction of defendants' 
persons by service of notice provided 
for in order to show cause by which 
the proceeding was brought on.— 
In re Pink, supra. 

(2) In proceeding for confirmation 
of mortgage commission's allocation 
of Its expenses in servicing mort¬ 
gages, objection that other proceed¬ 
ings were pending for same relief 
between the same parties was over¬ 
ruled where court had been Informed 
that such proceedings had been dis¬ 
continued with consent of courts in 
which they were commenced.—In re 
Pink, supra. 

(3) In such proceedings particular 
matters were held unnecessary for 
court to determine.—^In re Pink, su¬ 
pra. 

(4) Superintendent of insurance, 
as commission's successor, could 
properly apply in such proceeding 
for allocation In that proceeding of 
charges of the superintendent of In¬ 
surance and the superintendent of 
banks.—In re Pink, supra. 

(5) Right to particular charges de¬ 
termined.—In re Bond & Mortgage 
Guarantee Co. (10-16 Division 
Street). 15 N.Y.S.2d 511, 172 Mlsc. 
689. 

31. N.Y.—In re Home Title Ins. Co., 

10 N.Y.S.2d 750, 266 App.Div. 999— 

Mortgage Commission v. Daly, *1 

N.Y.S.2d 411, 166 Misa 666. 
Zieglslative power 

When the legislature authorized 
the mortgage commission to admin- 
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by the superintendent of insurance,32 as it might 
detertnine were properly chargeable to such prop¬ 
erty, bond, or mortgage, or group thereof. The 
commission had a lien or charge on the property, 
bond, or mortgage superior to the right of the cer¬ 
tificate holders for the reimbursement and paj'ment 
of such expenses.S3 WTiile applications for such an 
allowance might be made both before and after the 
particular mortgage issue had passed from the ad¬ 
ministration of the commission, the statute refer¬ 
red to ser\*ices rendered by the commission while 
the mortgage issue was within its control.34 Un¬ 
der such statute the cost of ser\’icing a mortgage, 
including the collection of rents as an incident of 
management of the mortgaged property, was to be 
borne by the mortgagee or fund benefited thereby, 
not by the state or by other mortgages being admin¬ 
istered by the commission,®^ and the provisions of 
the statute were impliedly read into any plan of re¬ 
organization.® 3 While the court had inherent pow¬ 
er to grant compensation to the commission for 
ser\dces rendered which were of material value to 
a mortgage issue in the hands of a trustee appoint¬ 
ed by the court, such allowances were entirely dis- 
cretionar}^®^ 


(2) Reorganization or Modification of Rights 
of Certificate Holders 

(a) In general 

(b) Under New York statutes 
(a) In General 

Independently of statute, holders of guaranteed mort¬ 
gages or guaranteed mortgage participation certificates 
may enter into a plan for the readjustment of their rights, 
and In some jurisdictions statutes have been enacted to 
facilitate the promulgation of such plans of reorganization 
or readjustment. 

Independently of statute, holders of guaranteed 
mortgage participation certificate may enter into a 
plan for the readj’ustment of their rights, and cer¬ 
tificate holders who consent to such a plan are 
bound thereby.®® Apart from statute, however, no 
readjustment of the rights of certificate holders be¬ 
tween themselves or of the mortgage indebtedness 
may legally be effected without their consent, in the 
absence of a provision in their contract therefor.®® 

In some jurisdictions statutes have been enacted, 
some of which were of emergency or temporary 
character,4® and the validity of which have been 
upheld,^^ providing for the reorganization or mod- 


ister a certain fund, it could also di¬ 
rect that the expenses should be a 
charge on the fund.—In re Lawyers 
MortfiT. Co. (Mortgagre No. 29,617), 
31 N,B.2d 177, 284 N.Y. 326. affirm¬ 
ing 19 N.T.S.2d 74, 259 App.Dlv. 829, 
appeal denied 20 N.T.S.2d 997, 259 
App.Dlv. 915. 

32. N.T.—In re Bond & Mortgage 

Guarantee Co., 39 N.Y.S.2d 760. 
CoUeotioiL 

Although under the Schackno Act 
the superintendent of insurance may 
have actually to make collections be¬ 
fore he can deduct therefrom a rea¬ 
sonable amount for compensation, 
under the Mortgage Commission Act 
where, either because there were no 
collections of Income or for other 
sufficient reasons, no such deductions 
were made and the superintendent 
advanced the necessary expenses of 
administration and the mortgage 
subsequently came under the juris¬ 
diction of the commission, he was 
entitled to have such expenses al¬ 
located and paid.—^In re Bond & 
Mortgage Guarantee Co., supra. 
Compromise of claim 

Where superintendent of insurance 
had rehabilitated and later liquidat¬ 
ed a mortgage guarantee corporation, 
superintendent was authorized to 
compromise his claims for statutory 
costs of administration of the cor- 
I>oration'8 certified mortgage invest¬ 
ments at specified figures, without 
prejudice to objecting parties, where 
the superintendent had not segregat¬ 


ed his costs of administration among 
certified mortgages, guaranteed 
whole mortgages and mortgages 
owned by the corporation and the 
specified figures fairly reflected the 
actual reasonable cost of servicing 
the mortgages.—^In re Bond & Mort¬ 
gage Guarantee Co., supra. 

33. Xrf>B8 of lien. 

Statute was held not to disclose 
an intent to divest commission of 
lien on property for expenses on 
surrender of mortgages or proper¬ 
ty.—In re Pink, 34 N.Y.S.2d 758. 

34w N.Y,—^In re Westchester Title 
& Trust Co., 300 N.Y.S. 1231, 253 
App.Div. 767, modifying 300 N.Y. 
S. 336. 

Accountittg by trustees 
Notice served on the mortgage 
commission, of time when court 
would pass on account of trustees 
appointed under Mortgage Commis¬ 
sion Act would not per se entitle 
commission to compensation out of 
estate involved In litigation.—^In re 
Lawyers Mortg. Co.. 300 N.Y.S. 316, 
165 Misc. 651. 

35. N.Y.—^In re Lawyers Mortg. Co. 
(Mortgage No. 29,617), 31 N.E.2d 
177. 284 N.Y. 326, affirming 19 N.Y. 
S.2d 74, 259 App.Div. 829, appeal 
denied 20 N.Y.S.2d 997, 259 App. 
Dlv. 915—In re Pink, 84 N.y.S.2d 
768. 

Bight to partionlar sezvldag ohazges 
N.Y,—^In re Lawyers Mortg. Co. 
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(Mortgage No. 29,617), 81 N.B.2d 
177, 284 N.Y. 325, affirming 19 N.Y. 
S.2d 74, 259 App.Dlv. 829, appeal 
deniqd 20 N.Y.S.2d 997, 259 App. 
Div. 916. 

33. N.Y.—^In re Lawyers Mortg. Co. 
(Mortgage No. 29,617), supra. 

37. N.Y.—In re Lawyers Mortg. Co., 
300 N.Y.S. 316, 165 Misc. 661. 

38. Del.—Wright v. Mortgage Guar¬ 
antee Co., 174 A. 271, 20 DeLCh. 
840. 

Mass.—Commissioner of Insurance v. 
Conveyancers Title Ins. & Mortg. 
Co.. 15 N.E.2d 820, 800 Masa 457. 

39. N.Y.—^In re 24-62 Forty-Fourth 
St, Long Island City, 26 N.Y.S.2d 
266, 176 Misc. 249—^People, by Van 
Schaick, v. New York Title & 
Mortgage Co., 270 N.Y.S. 450. 160 
Misc. 467, reversed on other 
grounds 191 N.E. 522, 264 N.Y. 475, 
appeal dismissed Abrams v. Van 
Schaick, 65 S.Ct 185, 293 U.S. 188, 
79 L.Ed. 278. 

40. N.J.—Smith v. National Com¬ 
mercial Title & Mortgage Guaranty 
Co., 198 A. 407. 126 N.J.Law 75. 

4L T7.S.—^Mortgage Guarantee Co. v. 

Regan, D.C.CaL, 41 F.Supp. 932. 
N.J.—Savings Investment & Trust 
Co. v. Associated Bankers Title & 
Mortgage Guaranty Co.. 192 A. 584. 
122 N.J.Eq, 95. 
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ificatloii of the rights of certificate holders where 
a certain per cent of the certificate holders consent 
to the plan,and where the plan is approved by a 
designated state officer or body.42 The purpose of 
such legislation was to permit the holders and the 
company, under proper regulation, to formulate and 
adopt a plan which would have effect, not only dur¬ 
ing the emergency, but beyond that and into the 
period of recovery but, it has been held that it 
was not the legislative intent to prevent dissenting 
certificate holders, after the period of emergency 
from enforcing their contracts made prior to the 
statute.46 

(b) Under New York Statutes 
aa. In general 

bb. Rights, powers, and duties of repre¬ 
sentatives of certificate holders 
cc. Expenses of reorganization 

aa. In General 

In Naw Ydrk istatutes havs been enacted to make ft 
possible a large number of certificate holders to act 
as a unit, without the consent of ail In the management 


of mortgages deposited as collateral security for their 
certificates, and to provide a method whereby, under 
court supervision, such mortgages may be modified to 
put them on a sound financial basis. 

By the Schackno Act, McKinney Unconsol.Laws 
§§ 4871-4881, the validity of which has been up¬ 
held,** S a procedure is provided under which, dur¬ 
ing the emergency period, bonds, mortgages, or oth¬ 
er security for guaranteed mortgages and partici¬ 
pating interests in guaranteed mortgages may be 
liquidated in an orderly manner, and under which 
the assets of mortgage g^uaranty corporations may 
be administered and conserved equally and ratably 
in the interests of holders of guaranteed invest- 
ments.47 The essential purpose of this statute is 
to provide for the adoption of a plan for the per¬ 
manent administration of the mortgage investments 
in which groups of investors are interested,4S so 
as to make it possible for a large number of certifi¬ 
cate holders to act as a unit, without the consent of 
all, in the management of mortgages deposited as 
collateral security for certificates, and to furnish 
the machinery for bringing about and carrying on 
such united action.49 


42. Srbhbba^entliLg oertliloata liold- 

•» 

KobCDbsentlng holders of certlfl- 
cates were held not bound by the 
plan, where the language in the 
commissioner's order of approval 
reasonably admitted of such con¬ 
struction and where the parties 
thereto sb construed the plan.— 
Smith V. National Commercial Title 
& Mortgage Guaranty Co., 198 A. 407, 
120 N.J.Law 76. 

43. Approval necessary 
Affirmative action on the part of 

the commissioner of banking and In¬ 
surance Is necessary, and the Plan 
has no status unless and to the ex¬ 
tent that the commissioner approves. 
—Smith V. National Commercial Ti¬ 
tle & Mortgage Guaranty Co., supra. 

44. N.J.—Smith v. National Com¬ 
mercial Title & Mortgage Guaran* 
ty Co., supra. 

45. N.J.—Smith v. National Com* 
mercial Title & Mortgage Gual^ 
anty Co., supra. 

The acceptance and txbe bf partial 
interest payiuMits by holder of mort¬ 
gage participation certificates who 
did not assent to plan for deferment 
of payments on certificate did not 
constitute acceptance of plan, elec¬ 
tion, ‘Waiver” of nonconsent, or “es¬ 
toppel” against claim for full amount 
of certificate, notwithstanding that 
Interest checks bore notation that 
they were paid pursuant to plan, 
where checks were forwarded to cer¬ 
tificate holder with knowledge of 
her dissent to plan, and her accept¬ 
ance of Interest had no misleading:. 


effect on company's subsequent 
course.—Smith v. National Commer¬ 
cial Title & Mortgage Guaranty Co., 
supra. 

46. N.Y.—^In re Lawyers Westches¬ 

ter Mortgage & Title Co., 41 N.E. 
2d 449, 288 N.T. 40, reversing 29 
N.T.S.2d 721, 262 App.Dlv. 878, af¬ 
firming 26 N.T.S.2d 576, 176 Misc. 
436, appeal granted 30 N.Y.S.2d 29, 
262 App.Dlv. 964—^In re Morgan, 14 
N.E.2d 39, 277 N.Y. 203, affirming 
298 N.T.S. 186, 251 App.Dlv. 805, 
motion denied 298 N.Y.S. 609, 251 
App.Dlv. 885—^People, by Van 

Schalck V. New York Title & Mort¬ 
gage Co., 191 N.E. 522, 264 N.Y. 
476, reversing 270 N.T.S. 450, 150 
Mlsc. 467, appeal dismissed 
Abrams v. Van Schalck, 55 S.Ct. 
136, 293 U.S. 188, 79 L.Bd. 278— 
People, by Van Schalck, v. Title 
& Mortgage Guarantee Co. of Buf¬ 
falo, 190 N.E. 153, 264 N.T. 69, af¬ 
firming 270 N.Y.S. 446, 149 Misc. 
915 and 269 N.Y.S. 16, 149 Misc. 
043—Schmallng v. Burling, 269 N. 
Y.S. 747fc 161 Misc. 47* 

47. Corporations subject to statute 
Statute was held to authorize re¬ 
organization proceedings only in re¬ 
spect of guaranty corporations sub¬ 
ject to control of state insurance or 
bazik superintendents.—^In re Presi¬ 
dent Apartment Hotel in Atlantic 
City, N. Jv, 289 N.Y.S. 899, 160 Misc. 
157. 

Ea^tislveness of procedure 

<1) The procedure provided by 
this statute is exclusive.—People, by 
Van Schalck v. New York Title & 
Mortgage Co., 272 N.Y.S. 663, 241 
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App.Div. 351, followed in In re New 
York Title & Mortgage Co., 277 N. 
Y.S. 1009, 243 App.Div. 754. 

(2) It has also been held, however, 
that the statute does not preclude 
the supreme court from appointing 
new trustees in place of guaranty 
companies.—People, by Van Schalck, 
V. New York Title & Mortgage Co., 
270 N.Y.S. 473, 150 Misc. 4S8. 

48. N.T.—People, by Van Schalck v. 
Title & Mortgage Guarantee Co. of 
Buffalo, 190 N.E. 153, 264 N.T. 69, 
affirming 270 N.Y.S. 446, 149 Misc. 
915 and 269 N.Y.S. 16, 149 Misc. 
643—^In re 24—52 Forty-Fourth St., 
Long Island City. 26 N.T.S.2d 266, 
176 Misc. 249. 

49. N.Y,—^Weil v. President and Di¬ 
rectors of Manhattan Co.. 9 N.E.2d 
850. 276 N.T. 238, affirming 295 
N.T.S. 126, 250 App.Dlv. 742, and 
followed in Habinowltz v. Presi¬ 
dent and Directors of Manhattan 
Co., 11 N.E.2d 293, 275 N.T. 468, 
affirming 296 N.Y.S. 126, 250 App. 
Div. 742, motion denied 295 N.Y.S. 
763, 250 App.Div. 759—^In re New 
York TiUe & Mortgage Co., Series 
C-2, F-l, B-K, 11 N.T.S.2d 828, 257 
App.Div. 19, modifying In re New 
York Title & Mortgage Co., 8 N.T. 
S.2d 43. 169 Misc. 505, and In re 
New York Title & Mortgage Co. 
(Series C-2, F-l, B-K). 11 N.Y.S.2d 
882, 171 Misc. 46. motion denied 
12 N.Y.S.2d 858, 267 App.Div. 933, 
reargument denied 12 N.Y.S. 2d 
1021, 257 App.Div. 822, appeals dis¬ 
missed In re New York Title & 
Mortgage Co. (Series C-2 and Se¬ 
ries F-l). 24 N.E.2d 491, 281 N.Y. 
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Under the New York statutes, plans for the re¬ 
organization of guaranteed mortgage investments 
may be proposed by the certificate holders®® or by 
the statutory rehabilitator.®^ Where the prelimi¬ 
nary procedure prescribed by statute has been duly 
followed, plans which appear to be for the best 
interests of all concerned will be approved, ®3 but the 
court is limited to approving, modifying, or disap¬ 
proving submitted plans, and it may not form a 


new plan.®^ Plans which have received the ap¬ 
proval of the requisite number of certificate holders 
and which have been approved by the court are 
binding on all certificate holders, the guaranty com¬ 
pany, and all parties interested therein.56 Where 
the statute so provides, no plan or modification 
thereof shall be approved if written dissent there¬ 
from is filed by the holders in the aggregate of 
more than a certain per centum of the face amount 


S29—^^Xittlemann v. President and 
Directors of ^Manhattan Co., 289 X. 
Y.S. 2, 248 App.Div. 79, affirmed 
5 X.E.2d 867. 272 X.Y. 632. 

60. IC.Y.—People ex rel. Van Schaick 
V. Xew York Title & :Mortg:asre Co., 
269 N.Y.S. S3, 150 'Miac. 89. 
ApplicatioiL for appointment of 
oomxnisslon to recommend plan de¬ 
nied under circumstances.—People, 
by Van Schaick v. Xew York Title 
& Uortgaare Co., 270 X.Y.S. 473. 150 
Mlsc. 4S8. 

Dlsdlosure of list of fellow ceztifl- 
caia holdam 

(DA statute permitting the dis¬ 
closure to a certificate holder of a 
list of his fellow certificate holders 
does not limit the power of a court 
of equity to direct such disclosure to 
enable him to promulgate a plan.— 
Kemerov v. Xew York Title & Mort¬ 
gage Go., 268 N.Y.S. 588, 149 Misc. 
797. 

(2) Where it appears that certifi¬ 
cate holder of mortgage company, 
applying for disclosure of other cer¬ 
tificate holders, purchased certificate 
for purpose of bringing legal pro¬ 
ceedings or for other improper pur¬ 
poses. application will be denied.— 
People ex rel. Van Schaick v. New 
York Title & Mortgage Co., 269 N.T. 
S. 83, 150 Misc. 89. 

(3) VTiere, however, applicant pur¬ 
chased certificate for substantial sum 
with no improper motives, applica¬ 
tion will be granted.—^People ex rel. 
Van Schaick v. New York Title & 
Mortgage Co., 269 N.Y.S. S3, 160 
Misc. 89. 

(4) Fact that certificate holder, 
seeking disclosure, may have no defi¬ 
nite plan for reorganization at time 
of application is insufficient reason, 
in itself, for denying application for 
disclosure.—People ex rel. Van 
Schaick v. New York Title & Mort¬ 
gage Co., 269 N.Y.S. S3. 150 Misc. 89. 

Preference of rehahllitstor for plan 
promulgated by himself is no valid 
reason for denying to certificate 
holders the right to propose their 
own plan.—^People ex rel. Van 
Schaick v. New York Title & Mort¬ 
gage Co., 269 N.Y.S. 88. 150 Misc. 89. 
51. N.Y.—^In re New York Title & 
Mortgage Co.. 2S2 N.Y.S. 985, 156 
Misc. 808—^People ex rel. Van 
• Schaick V. New York Title & Mort¬ 


gage Co., 269 N.Y.S. 83. 150 Misc. 
89. 

Promulgation of two plaais 
Where the mortgage commission 
promulgated two plans, one under 
the Schackno Act and the other un¬ 
der the Mortgage Commission Act, 
it was proper to enter an Interlocu¬ 
tory order approving the plan under 
the Schackno Act so as to give an 
opportunity to secure the consents 
of the certificate holders^—In re New 
York Title & Mortgage Co., 282 N.Y. 
S. 985, 156 Misc. 808—In re New 
York Title & Mortgage Co., 282 N. 
Y.S. 598, 166 Misc. 667. 

58. Notice 

Statute requiring that notice to 
certificate holders be mailed by reg¬ 
istered mail was held valid.—In re 
1175 Evergreen Ave., Borough and 
County of Bronx. 1 N.E.2d 838, 270 
N.Y. 436, affirming In re 1175 Ever¬ 
green Ave., City of New York, Coun¬ 
ty of Bronx, 284 N.Y.S. 16. 168 Misc. 
158, amendment of remittitur denied 
In re Mortgage Commission of State 
of New York. 3 N.E.2d 886, 272 N.Y. 
495. affirmed Lauro v. Barker, 57 
S.Ct. 321, 299 TJ.S. 521, 81 L.Ed. 384. 

53. N.Y.—In re Lawyers Mortg. Co., 
299 N.Y.S. 1013, 164 Misc. 481— 
In re 1175 Evergrreen Ave., City of 
New York, 284 N.Y.S. 16, 157 Misc. 
158, affirmed In re 1175 Evergreen 
Ave., Borough and County of j 
Bronx, 1 N.E.2d 838, 270 N.Y. 436, 
amendment of remittitur granted 
In re Mortgage Commission of 
State of New York. 3 N.E.2d 885, 
272 N.Y. 495, affirmed Lauro v. 
Barker. 67 S.Ct 321, 299 U.S. 621. 
SI L.Ed. 384—In re New York Title 
& Mortgage Co.. 283 N.Y.S. 118, 166 
Misc. 815—Ih re 323-331 Bast 7l8t 
Street, Borough of Manhattan, City 
of New York. 282 N.Y.S. 402. 156 
Misc. 534—^In re New York Title 
& Mortgage Co. (Series N-109), 279 
N.Y.S. 525, 156 Misc. 3. 

Disapproval held uzLwarxaated 
N.Y.—In re Bond & Mortgage Guar¬ 
antee Co.. 278 N.Y.S. 352, 243 App. 
Div. 813. 

PAimesB of plan, is matter to be 
passed on by court having Juris¬ 
diction thereof.—^In re Bond & Mort¬ 
gage Guarantee Co., 289 N.Y.S. 338. 
248 App.Div. 778, 

Pinal order approving an amended 

780 


I plan and rendering It operative is 
a decree which may not thereafter 
be amended, except on appeal.—In 
re Home Title Ins. Co., 10 N.Y.S.2d 
750, 256 App.Div. 999. 

Znterlooutoiy order 
A procedure has developed where¬ 
by interlocutory orders approving a 
plan may be entered, and then final 
orders signed if and when two thirds 
of the certificate holders file their 
consent thereto.—Breen v. Mortgage 
Commission, 39 N.Y.S.2d 949. 
Fartioular plans disapproved 
N.Y.—In re 170 Second Avenue, Bor¬ 
ough of Manhattan, City, County, 
and State of New York, 298 N.Y.S. 
373, 163 Misc. 616—In re New York 
Title & Mortgage Co., 282 N.Y.S. 
598, 156 Misc. 667. 

Seduction of outstanding certificates 
Provision requiring amortization 
payments to be applied ratably to re¬ 
duction of outstanding certificates 
was substituted for provision for 
repurchase of certificates by trustee, 
as fairer to certificate holders.—In 
re New York Title & Mortgage Co. 
(Series N-109), 279 N.Y.S. 526, 155 
Misc. 3. 

54. N.Y.—^People, by Van Schaick, v. 
Title & Mortgage Guarantee Co. of 
Buffalo, 270 N.Y.S. 446, 149 Misc. 
915, affirmed 190 N.E. 153, 264 N. 
Y. 69. 

55. Oonsents may he filed after en¬ 
try of order approving plan.—^In re 
Bond & Mortgage Guarantee Co., 289 
N.Y.S. 336, 248 App.Div. 776. 

Piduoiary holding mortgage certifi¬ 
cates may consent to a proposed plan 
and transfer certificates held by him 
for stock and debentures of new cor¬ 
poration to be formed under plan.— 
Schmaling v. Burling, 269 N.Y.S. 747, 
151 Misc. 47. 

Fartidpatlou certifloate was held 
part of mortgage Investments guar¬ 
anteed by company which must he 
counted in determining principal 
amount on which required per cent 
of consents must be obtained.—^In re 
Lawyers Title & Guaranty Co., 283 
N.Y.S. 67, 156 Misc. 829. 

Bights under pasetloular agreemrat 
deteaemlued 

N.Y.—^Empire Properties Corporation 
V. Manufacturers Trust Co., 5 N.Y. 
a2d 684, 254 App.Div. 607. 
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of mortgage investments affected by such plan,56 
provided such dissent was duly executed and ac¬ 
knowledged,57 and timely filed with the clerk of 
court.58 

Construction of plan. Where the plan has been 
approved and accepted, it should receive a reason¬ 
able construction to effectuate the intention of the 
parties.56 

Extension or modification of mortgages. The 
purpose of the statute providing for the reorgani¬ 
zation of the rights of certificate holders has been 
stated to be to provide a method whereby, under 
court supervision, mortgages securing participating 
certificates may be modified to put them on a sound 
financial basis.®® A provision for an extension or 
modification of the mortgage securing the certifi¬ 


cates is sometimes contained in the plan for re- 
organization.51 In the absence of any reservation 
of right to enforce their original contract of guar¬ 
anty against the guarantor,62 by consenting to an 
extension of the mortgage at a reduced rate of in¬ 
terest, certificate holders accept the extension in 
lieu of their claim against the guarantor for the 
guaranteed rate of interest.®^ 

Particular plans. Plans which have been ap¬ 
proved have called for the surrender of the rehabili¬ 
tation powers of the state insurance superintend¬ 
ent to a private corporation to be controlled by trus¬ 
tees;®^ a separate corporation to take over the se¬ 
curity held for each series of certificates ;65 and the 
appointment of a trustee to represent the certificate 
holders and to hold and manage the security.®® 


60 . N.T.—In re Lido Club Hotel, 7 
X.T.S.2d 619, 169 Misc. 622. 

57. N.T.—^In re Lido Club Hotel, 
supra. 

Autbentlcatiiiff oertlflcates 
The absence of authentlcatlngr cer¬ 
tificates to alBdavits sworn to within 
the state but outside of the county- 
does not Invalidate such dissents.— 
In re Lido Club Hotel, supra. 

58. Time for tlUng dissentfl 
Eefusal to permit dissents to be 

filed at an adjourned hearing- of ob¬ 
jections was held an abuse of dis¬ 
cretion.—In re Lido Club Hotel, at 
Reynolds Channel, Island of Long 
Beach, 5 N.Y.S.2d 552, 255 App.Dlv. 
708. 

59. N.T.—Empire Properties Corpo¬ 
ration V. Manufacturers Trust Co., 
43 N.R2d 26, 288 N.T. 242, revers¬ 
ing 28 N.T.S.2d 376, 262 App.Div. 
166, appeal granted 29 N.T.S.2d 146, 
262 App.Div. 847—Town of G-reen- 
burgh V. Dorolyn Bldg. Corpora¬ 
tion, 18 N.T.S.2d 642, 257 App.Dlv. 
1013, appeal denied—^In re Lawyers 
Title & Guaranty Co., 800 N.T.S. 
.225, 252 App.Div. 557. 

60. N.T.—^Breen v. Mortgage Com¬ 
mission, 39 N.T.S.2d 949. 

61. N.Y.—In re New Tork Title & 
Mortgage Co. (Series N-109), 279 
N.T.S. 625, 166 Misc. 3. 

Particular provisloxun reanired 

(1) Provision that present owner 
secure consent of predecessor and as¬ 
sumption by predecessor of obliga¬ 
tions of mortgage as extended and 
modified.—^In re New Tork Title & 
Mortgage Co. (Series N-109), 279 N. 
T.S. 526, 156 Misc. 3. 

(2) Provision permitting o-wner to 
repay entire amount unpaid and to 
pay larger amortization tnstaJlments. 
—^In re New Tork Title & Mortgage 
Co. (Series N-109). 279 N.T.S. 626, 
loo Misc. 8. 

68 . N.T.—^In re Home Title Ins- Co., 


Mortgage No. 19103, 8 N.T.S.2d 
579, 255 App.Div. 635. 

Validity of statute 
The statute providing that liabil¬ 
ity of guaranty corporations with re¬ 
spect to mortgage investments is¬ 
sued by them should not be discharg¬ 
ed by any action taken pursuant 
thereto is not unconstitutional on 
ground that statute, by permitting 
mortgage certificate holders to recov¬ 
er from guaranty company difference 
between reduced interest received 
from mortgagor and amount specified 
in mortgage certificates and by pre¬ 
venting company from recouping its 
loss from mortgagor, destroys a 
vested common-law right of action, 
where company -was deprived of its 
right of action against mortgagor! 
only because of its own breach ofi 
contract as guarantor.—In re Home | 
Title Ins. Co., Mortgage No. 19103, | 
supra. I 

63 , N.T.—^In re Union Guarantee & 
Mortg^age Co., 34 N.E.2d 845, 285 
N.T. 337, modifying 20 N.T.S.2d 
490, 259 App.Div. 866, reargrument 
denied 20 N.T.S.2d 986, 269 App. 
Div. 1001. 

Orders redudug interest rate to be 
paid by the company will not be 
set aside merely because a different 
arrangement was legally possible.— 
In re Lawyers Mortgage Co., 40 N. 
T.S.2d 1, 266 App.Div. 582, affirmed 
50 N.B.2d 1014, 291 N.T. 615. 

N.T.—People, by Van Schaick, 
v. Title & Mortgage Guarantee Co. 
of Buffalo, 270 N.T.S. 446, 149 Misc. 
915, affirmed 190 N.B. 163, 264 N.T. 
69. 

Corporatiou held to have power to 
service mortgages.—In re Bond & 
Mortgage Guarantee Co., 288 N.T.S. 
$28. 167 Misc. 240. 

State agency 

Such a corporation is not a state 
agency.— In re Bond & Mortgage 
Guarantee Co., supra. 
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65. Determination of priorities 
Court would not determine claim¬ 
ed priorities of holders of certificates 
before termination or distribution of 
assets of series corporations or liqui¬ 
dation of title company.—In re Title 
& Mortgage Guarantee Co. of Buffalo, 
274 N.T.S. 270, 152 Misc. 428, affirmed 
276 N.T.S. 802, 243 App.Div. 227, af¬ 
firmed In re People by Van Schaick, 
196 N.B. 565, 267 N.T. 533. 

Bffeot of transfer 
Such transfer vests absolute title 
In the assets to the respective series 
corporations, subject to the limita¬ 
tion that, in the event of the termi¬ 
nation or dissolution of such corpo¬ 
rations, assets remaining undistrib¬ 
uted in each series constitute general 
assets of the company.—In re Title 
& Mortgage Guarantee Company of 
Buffalo, supra. 

66. N.T.—In re Lawyers Mortg. Co., 
299 N.T.S. 1013, 164 Misc. 481— 
In re New Tork TiUe & Mortgage 
Co., 280 N.T.S. 95, 155 Misc. 653 
—^In re New Tork Title & Mort¬ 
gage Co., 277 N.T.S. 774, 154 Misc. 
214—In re New Tork Title & Mort¬ 
gage Co., 277 N.T.S. 383, 154 Misc. 
13. 

Advisory committee 
Where proposed plan had taken 
effect and trustees had been ap- 
l>olnted, court refused to appoint an 
advisory committee to represent cer¬ 
tificate holders.—^In re New Tork 
Title & Mortgage Co., 281 N.T.S. 
483, 156 Misc. 237. 

Plans held objectioiiable In that 
they: 

(1) Called for a corporate trustee. 
—^In re New Tork Title & Mortgage 
Co., 282 N.T.S. 598, 156 Misc. 667. 

(2) Called for appointment of 
more than one trustee.—^In re 545 
West End Avenue. Borough of Man¬ 
hattan. In City of New Tork. 284 N. 
T.S. 740, 157 Misc. 813, affirmed In 
re Lawyers Mortg. Co., 290 N.T.S. 
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Where the statute so requires, the plan of reorgani¬ 
zation must contain a provision protecting the rights 
of certificate holders dissenting to the plan.®^ 

Right to enforce guaranty. The liability of the 
guaranty company with respect to mortgage invest¬ 
ments sold, issued, distributed, or guaranteed by it 
is not discharged by action taken under the reor¬ 
ganization statutes except as otherwise expressly 
provided in a duly promulgated and approved plan 
or agreement.®S A provision in the plan of reor¬ 
ganization that the guaranty shall be continued for 
the extended period of the mortgage does not post¬ 


pone the right to enforce the guaranty until the 
extended date of the mortgage.®® 

bb. Rights, Powers, and Duties of Represent¬ 
atives of Certificate Holders 

Trustees, representing certificate holders, are vested 
with the rights and causes of action held by the cer¬ 
tificate holders as a class, and they may exercise such 
powers as are conferred on them. The trustees usually 
are required to render an annual accounting. 

Trustees appointed to hold and manage the se¬ 
curity in behalf of the holders of guaranteed mort¬ 
gage participation certificates may exercise such 
powers as are conferred on them,70 but, being stat- 


129. 248 App.Div. 715. a^rmed 4 N. 
E.2d 733, 272 N.T. 554, reargument 
denied 11 N.E.2d 733, 275 N.T, 532— 
In re New York Title & Mortgage 
Co., 278 N.Y.S. 56, 154 MIsc. 447. 

(3) Exonerated trustee from all li¬ 
ability as long as he acted in good 
faith.—In re New York Title & Mort¬ 
gage Co.. 278 N.Y.S. 66. 154 Misc. 
447. 

Biglit to object 

Certificate holders could not attack 
election or Qualification of trustees 
In series other than that in which 
they held certificates.—^In re Law¬ 
yers Westchester Mortgage & Title 
Co.. 1 N.Y.S.2d S65, 253 App.Div. 896, 
affirmed 16 N.E.2d 115, 27S N.Y. 593, 
reargument denied 17 N.E.2d 462, 279 
N.Y. 611. 

SeleotlOB. of trustee 

<1) A provision in a plan for the 
appointment or nomination of a trus¬ 
tee is an Integral part of the plan.— 
In re Lawyers Mortgage Co. (Mort¬ 
gage No. 29399), 14 N.E.2d 55, 277 
N.T. 244, reversing In re Law>’ers 
Mortgage Co.. 298 N.Y.S. 486, 251 
App.Div. 848. motion denied 298 N. 
Y.S. lOOS, 252 APP.D1V. 751. 

(2) Ordinarily the plan should 

leave the selection of trustees to the 
certificate holders.—In re New York 
Title & Mortgage Co., 282 N.Y.S. 985, 
166 Misc. SOS—^In re New York Title 
& Mortgage Ca, 282 N.Y.S. 598, 156 
Misa 667—^In re New York Title & 
Mortgage Co., 281 N.Y.S. 169, 155 

Misc. 820—^In re Lawyers' Mortg. Co. 
(Series No. 200.000). 278 N.Y.S. 942, 
154 Misc. 909—In re New York Title 
& Mortgage Co.. 278 N.Y.S. 939, 154 
Misc. 864—In re New York Title & 
Mortgage Co., 273 N.Y.S. 556, 154 

Misc. 865—In re New York Title & 
Mortgage Co., 277 N.Y.S. 383, 154 

Misc. 13—In re New York Title & 
Mortgage Ca. 277 N.Y.S. 866, 153 

Misc. 858. 

(3) Plan may be modified on re¬ 
quest of persons interested so as to 
permit court to appoint trustee.—In 
re 545 West End Avenue. Borough of 
Manhattan, in City of New York, 
2S4 N.Y.S. 740, 157 Misc. 813, affirmed 
In re Lawyers Mortg. Ca. 290 N.Y.S. 


129, 248 App.Dlv. 715, affirmed 4 N. 
B.2d 733, 272 N.T, 654, reargument 
denied 11 N.E.2d 733, 275 N.Y. 532. 

(4) The court has no power to 
modify plan by providing for ap¬ 
pointment of trustee by the court 
rather than for election of trustee by 
certificate holders.—^In re Lawyers 
Mortgage Co. (Mortgage No. 29399). 
14 N.E.2d 55, 277 N.Y. 244, reversing 
In re Lawyers Mortgage Co., 298 N. 
Y.S. 486, 251 App.Div. 848, motion 
denied 298 N.Y.S. 1008, 252 App.Div. 
751. 

Stockholder as trustee 
A stockholder in mortgage compa¬ 
ny Is disqualified to act as a trus¬ 
tee. in that his Interest as a stock¬ 
holder conflicts with his duties as a 
trustee.—In re Lawyers Westchester 
Mortgage & Title Co.. 1 N.Y.S.2d 865, 
263 App.Dlv. 896. affirmed 16 N.B.2d 
115, 278 N.Y. 693, reargument denied 
17 N.R2d 462, 279 N.Y. 611. 
Temporary trustee 
Plan should not be modified to pro¬ 
vide for temporary trustees preced¬ 
ing election of permanent trustees. 
—^In re New York Title & Mortgage 
Co., 277 N.Y.S. 356, 153 Misc. 858. 

67. Modtfioation 

In proceeding respecting state 
mortgage commission's proposal to 
exercise certain powers respecting 
real estate mortgage securing invest¬ 
ments Issued and guaranteed by 
trust company, court's order, substi¬ 
tuting different provisions for detail¬ 
ed provisions relating to protection 
of dissenting holders of such invest¬ 
ments In previous order under guise 
of resettlement thereof, was Improp¬ 
er.—In re No. 11 West Prospect Ave¬ 
nue, City of Mount Vernon Mortgage 
No. 9828-9324, 16 N.Y.S.2d 404, 258 
App.Div. 911. 

68. N.Y.—In re Lawyers Mortgage 
Co., 6 N.Y.S.2d 606, 168 Misa 762, 
affirmed 8 N.Y.S.2d 661, 255 App. 
DIv. 849—^In re Title & Mortgage 
Guarantee Co. of Buffalo. 274 N. 
Y.S. 270, 152 Misa 428, affirmed 
276 N.Y.S. 802. 248 App.Div. 227. 
affirmed In re People by Van 
Schaick, 196 N.E. 566, 267 N.Y. 683. 
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Where plan, was to be binding only 
on depositing certificate holders, and 
It was only as to them that a trans¬ 
fer of rights against Insurer on its 
release would be binding, holders of 
certificates who did not join in the 
plan of readjustment are entitled to 
enforce the obligation of Insurer.— 
Busch V. Metropolitan Casualty Ins. 
Co. of New York, 3 N.V.S.Zd 316, 253 
App.Dlv. 695, affirmed 18 N.E.2d 39. 
279 N.Y. 640, answering questions 
certified 6 N.T.S.2d 94. 264 App.Dlv. 
737. 

69. N.T.—^In re Guaranteed Mortg. 
Co. of New York, Mortgage No. 
452. 6 N.Y.S.2d 768, 169 Misc. 26. 

70. Completion of building 
Trustees held authorized to com¬ 
plete and operate an unfinished build¬ 
ing where necessary for the best in¬ 
terests of the certificate holders.— 
In re New York Title & Mortgage 
Co. (Series C-2), 292 N.Y.S. 776, 161 
Misc. 544. 

Extension of mortgage 

Trustees, with the approval of 
most of the certificate holders, may 
enter into an agreement with the 
mortgagor for an extension of the 
mortgage, and, at least where none 
of the certificate holders objects 
thereto, it Is improper for the court 
to deny approval thereof.—In re No. 
1256 East 18th Street, in Borough of 
Brooklyn, City and State of New 
York, 30 N.T.S.2d 224, 262 App.Dlv. 
969. 

a^uidation of guaranty contract 
held within powers of trustee.—In re 
Lawyers Westchester Mortgage & Ti¬ 
tle Co., 41 N.E.2d 449, 288 N.T. 40, 
reversing 29 N.Y.S.2d 721, 262 App. 
Div. 878, affirming 26 N.Y.S.2d 575. 
176 Misc. 435, appeal granted 80 N.Y. 
S.2d 29, 262 App.Div. 964. 

Bolding seouxlties 
The court may approve a transfer 
of the securities to the trustee for 
the certificate holdera—Well v. U. S., 
D.C.N.Y., 30 F.Supp. 349, reversed on 
other grounds. C.C.A.. 116 F.2d 999, 
certiorari denied 61 S.Ct 1086. 818 
U.S. 574, 85 L.Ed. 1532. 
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utory trustees, their powers are limited by the stat- 
ute,^i as well as by the plan of reorganization.^^ 
The trustees are at all times under the direction 
of the court, *^3 and the court will deny approval of 


proposals which it deems improvident or beyond the 
powers of the trustee.^^ Such trustees represent 
the certificate holders, and, where they hold title 
to the entire mortgage, they are deemed to hold it 


71 . N.Y.—^Weil v. President and Di¬ 
rectors of Manhattan Co., 9 N.E.2d 
850, 275 N.T. 238, afflrmlngr 295 N. 
T.S. 126. 260 App.Div. 742, and fol¬ 
lowed in Rablnowitz v. President 
and Directors of Manhattan Co., 11 
N.B.2d 293, 275 N.Y. 453, affirming 
296 N.Y.S. 126. 260 App.Div. 742, 
motion denied 295 N.Y.S. 763, 250 
App.Div. 769—^In re New York Ti¬ 
tle & Mortgage Co., Series C-2, F-1, 
B-K. 11 N.Y.S.2d 828, 267 App.Div. 
19, modifying In re New York Ti¬ 
tle & Mortgage Co., 8 N.Y.S.2d 43, 
169 Mlsc. 505, and In re New York 
Title & Mortgage Co. (Series C-2, 
P-l, B-K). 11 N.Y.S.2d 882, 171 
Mlsc. 46, motion denied 12 N.Y.S. 
2d 853, 257 App.Div. 933, reargu- 
ment denied 12 N.Y.S.2d 1021, 267 
App.Dlv. 822, appeals dismissed In 
re New York Title & Mortgage 
Co. (Series C-2 and Series F-1), 24 
N.E.2d 491, 281 N.Y. 829. 

The relation, between trustees for 
holders of mortgage anticipation cer¬ 
tificates issued SLod guaranteed by 
mortgage company being liquidated 
by superintendent of Insurance and 
the superintendent of insurance as a 
holder of such mortgage certificates 
was that of fiduciary and cestui.— 
In re New York Title & Mortgage Co. 
(Series Q-1), 23 N.Y.S.2d 303, 260 
App.Dlv. 729. 

72 . N.Y.—^In re Home Title Ins. Co., 
33 N.R2d 648, 284 N.Y. 646, re¬ 
versing In re 1270 East 19th Street, 
Borough of Brooklyn, Kings Coun¬ 
ty. 17 N.Y.S.2d 856, 268 App.Dlv. 
962, reargument denied 18 N.Y.S.2d 
742, 268 App.Div. 1064, appeal de¬ 
nied In re Home Title Ins. Co., 26 
N.B.2d 812, 282 N.Y. 682, reargu¬ 
ment denied 33 N.E.2d 564, 285 N. 
Y. 652. 

73. N.Y.—-Hurdman v. Kelly, 5 N.Y. 
S.2d 378, 264 App.Dlv. 368, affirm¬ 
ing 4 N.Y.S.2d 316, 167 Mlsc. 945. 

BoirowUig money 
The approval of the court Is re¬ 
quired for the trustee to borrow 
money.—^In re 120 West 68th Street, 
Borough of Manhattan, City of New 
York, 282 N.Y.S. 766. 166 Mlsc. 532. 
Junior pavtioipatliig interest 
Rights of Junior participating In¬ 
terests In mortgages and Income 
therefrom held by the trustee deter¬ 
mined.—In re 301-327 Bast 68th St, 
Borough of Manhattan, 39 N.Y.S.2d 
779. 

Proceedings 

(1) Judgment creditor has no au¬ 
thority to make. In behalf of the 
receiver, a motion to direct trustee 
to pay the receiver.—^Tltle Guarantee 


& Trust Co. V. Estate of Louis Bos- 
sert, Inc., 33 N.Y.S.2d 522, 263 App. 
Dlv. 1003. 

(2) Matters not In the record can¬ 
not be considered on appeal from an 
order.—^In re 602-4 Cary Avenue, 
Stapleton, Staten Island, Borough 
and County of Richmond (Guarantee 
No. 214,669), 23 N.Y.S.2d 30, 260 App. 
Dlv. 927. 944. 

selling property 

(1) Ordinarily the trustees are em¬ 
powered to sell trust property only 
with the approval of court.—^In re 
Bond & Mortgage Guarantee Co., 43 
N.E.2d 38, 288 N.Y. 270, modifying 
28 N.Y.S.2d 776, 262 App.Div. 857. 
appeal denied 30 N.Y.S.2d 496, 262 
App.Dlv. 968, and appeal dismissed 39 
N.B.2d 284, 287 N.Y. 669—In re New 
York Title & Mortgage Co. (Series 
W-4), 279 N.Y.S. 629, 155 Mlsc. 1. 

(2) Refusal to approve proposal 
held not an abuse of discretion.— 
In re Mortgage Commission of New 
York, 42 N.Y.S.2d 512, 266 App.Dlv. 
854. 

(3) Trustee was not required tO| 
accept offers made for the trust prop¬ 
erty which offers. In trustee's Judg¬ 
ment. would Involve violation of 
rights of others or would involve 
risk of litigation and expense to 
trust estate.—^In re Westchester Ti¬ 
tle & Trust Co. (Series IS-F), 48 N. 
Y.S.2d 165, 180 Mlsc. 367, affirmed 43 
N.Y.S.2d 166, 266 App.Div. 879, re¬ 
hearing denied 60 N.E.2d 555, 291 N. 
Y. 831. 

(4) In statutory proceedings of 
this character, the court has no Ju¬ 
risdiction over the subject matter 
of any application for relief relating 
to the sale of property which the 
statute does not expressly or im¬ 
pliedly authorize the court to grant, 
nor does the court have Jurisdiction 
of the person of any corporation or 
Indivldxial who is not a party to the 
proceeding.—^In re Bond & Mortgage 
Guarantee Go., supra. 

(5) A corporation agreeing to pur¬ 
chase the property subject to the 
approval of the court submits itself, 
at least to that extent, to the Juris¬ 
diction of the court and becomes a 
party to the proceeding. Consequent¬ 
ly the corporation becomes subject I 
to the Jurisdiction of the court to| 
compel It to complete Its contract of 
purchase.—In re Bond & Mortgage 
Guarantee Co., supra. 

(6) Persons controlling the cor¬ 
poration, however, are not parties 
to the proceeding and are not subject 
to the Jurisdiction of the court.—^In 
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re Bond & Mortgage Guarantee Co., 
supra. 

(7) An unsuccessful bidder has no 
such Interest as will entitle him to 
intervene In proceedings for sale of 
trust assets.—^In re Westchester Ti¬ 
tle & Trust Co. (Series 18-F}, supra. 

74. N.Y.—^In re 602-4 Cary Avenue, 
Stapleton. Staten Island, Borough 
and County of Richmond (Guaran¬ 
tee No. 214,669), 23 N.Y.S.2d 30, 
260 App.Div. 927, 944—^In re New 
York Title & Mortgage Co., 298 
N.Y.S. 682, 164 Mlsc. 299. 

payment of mortgage 
Where the security for a mort¬ 
gage is sufficient to Insure its safety, 
the owner's offer to pay less than 
Its face value in full satisfaction of 
I the mortgage will be rejected.—^In re 
8224 Grand Concourse, Borough of 
Bronx, City and State of New York, 
24 N.T.S.2d 361. 

The proper function of a liquidat¬ 
ing trust involving mortgage is not 
to compel investors against their 
will to sell at a discount a security 
which they consider safe and with 
which they desire to abide until paid 
in full.—In re 3224 Grand Concourse, 
Borough of Bronx, City and State of 
New York, supra. 

75. Choosing between groups 

A trustee for all guaranteed mort¬ 
gage participation certificate holders 
is not in a position to choose be¬ 
tween groups of holders and litigate 
their rights and the certificate hold¬ 
ers themselves have right to be heard 
in such litigation.—^In re Lawyers 
Title & Guaranty Co. (Mortgage Na 
424421). 42 N.Y.S.2d 177. 266 App. 
Dlv, 322, appeal denied 60 N.Y.S.2d 
172, 268 App.Div. 773. 

No greater rights 

(1) The appointment of trustees 
pursuant to a plan of reorganization 
cannot confer on the certificate hold¬ 
ers greater rights against the com¬ 
pany tbitn they previously possessed, 
—^In re New York Title & Mortgage 
Co., 296 N.Y.S. 667, 163 Mlsc. 37. 

(2) Accordingly the trustees were 
not entitled to employ claims of oth¬ 
er certificate holders against title 
company as a set-off against title 
company's claims on certificates held 
by it.—^In re New York Title & Mort¬ 
gage Co.. 296 N.Y.S. 557, 163 Mlsc. 
37. 

No unity with company 

(1) Trustees administering a se¬ 
ries of mortgages underlying a group 
issue of certificates cannot be re¬ 
garded as in unity with the defunct 
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in trust for the certificate holders and the company 
or its successor as their interests may appear.*^® 
The trustees are vested with rights, claims, and 
causes of action held by certificate holders as a 


class,*^^ but they are not vested with rights or causes 
of action possessed individually by the certificate 

holdersJS 

Ordinarily the trustees are required to make an 


title company.—In re Westchester 
Title & Trust Co., 300 N.T.S. 212. 

(2) The fact that trustees for 
holders of purchase-money mortgage 
certificates deemed it necessary to 
protect mortgage investment by ac¬ 
quiring city tax liens on mortgaged 
property afforded mortgagor no add¬ 
ed ground for relief from payment 
thereof in order to protect its equity, 
and hence did not entitle it to sur¬ 
render of lien transfers by trustees 
for cancellation.—In re Westchester 
Title & Trust Co., supra. 

Parties to tax-Uen foreclosure 

Because of the large number of 
certificate holders, it is not necessary 
to make them parties to a tax-lien 
foreclosure in which they are prop¬ 
erly represented by the trustees.— 
Town of Greenburgh v. Dorolyn Bldg. 
Corporation, 13 N'.Y.S.2d 642, 257 

App.Div. 1013. appeal denied 24 N.B. 
2d 29, 2S1 N.Y. SS9. 

76. N.Y.—In re New York Title & 

Mortgage Co., 296 N.Y.S. 644, 163 

Misc. 318. 

foreclosure of mortgage 

(1) In action by trustee to fore¬ 
close mortgage, part of which repre¬ 
sented outstanding certificates and 
part of which represented an unsold 
portion belonging to the superintend¬ 
ent of insurance as liquidator, en¬ 
tire mortgage should be foreclosed 
and any proceeds received by trus¬ 
tee should be held in trust for both 
certificate holders and liquidator.—In 
re New York Title & Mortgage Co., 
296 N.Y.S. 644, 163 Misc. 318. 

(2) Liquidator was under no obli¬ 
gation to bid at foreclosure sale to be 
protected, but would be entitled to be 
paid from any surplus which might 
result after satisfaction of prior 
claims of certificate holders.—In re 
New York Title & Mortgage Co., 296 
N.Y.S. 644, 163 Misc. 318. 

Pozeign ancillary receivership 

(1) The trustees elected to effec¬ 
tuate plan approved by New York 
court for reorganization of New 
York mortgage guaranty company, 
and not receivers appointed by New 
Jersey Court of Chancery, were en¬ 
titled to possession of fund of com¬ 
pany physically in New Jersey and 
consisting of bonds and mortgages 
on New Jersey realty, where receiv¬ 
ership was a general equity receiver¬ 
ship which was purely ancillary to 
primary reorganization proceedings 
in New York, and seventy per cent 
of holders of certificates against 
fund had approved reorganization 
plan, and no certificate holder or 
creditor opposed transfer of posses¬ 


sion of fund to trustees.—Kelly v. 
New York Title & Mortgage Co., 196 
A. 693. 123 N.J.Eq. 374. 

(2) In such proceeding, court of 
chancery could not determine valid¬ 
ity and scope of operation^ of reor¬ 
ganization proceedings in New York 
under New York law.—Kelly v. New 
York Title & Mortgage Co., supra. 

77. N.Y.—In re Lawyers Westches¬ 
ter Mortgage & Title Co.. 41 N.B.2d 
449, 288 N.Y. 40, reversing 29 N. 
Y.S.2d 721, 262 App.Div. 878, af¬ 
firming 26 N.Y.S.2d 675, 176 Misc. 
435, appeal granted 30 N.Y.S.2d 
29, 262 App.Div. 964—^Morrison v. 
Barker, 299 N.Y.S. 921, 164 Misc. 
886—In re New York Title & 
Mortgage Co. (Series B—^1), 297 
N.Y.S. 897, 163 Misc. 215. 

Bond and mortgage 
The statute does not contemplate 
that anything should pass to the 
trustee except merely the underly¬ 
ing bond and mortgage or other 
property securing the mortgage in¬ 
vestment, which the individual cer¬ 
tificate holder could not deal with 
himself without the consent of the 
other persons interested with him.— 
In re 24-52 Forty-Fourth St, Long 
Island City, 26 N.Y.S.2d 266, 176 
Misc. 249. 

against Insolvent mortgagor 
Under New York law, trustees of 
designated Issues of participation 
certificates in mortgages executed 
by insolvent corporations for which 
receivers had been appointed would 
be permitted to prove face amount 
of certificates without regard to val¬ 
ue of security, but with limitation of 
dividends to amount which would 
not, when added to what was rea¬ 
lized from security, exceed amount of 
certificates, notwithstanding New 
York mortgage moratorium statutes. 
—^Prudential Ins. Co. of America v. 
Land Estates, C.C.A.N.Y.. 110 F.2d 
617, affirming, D.C., 27 F.Supp. 668. 

Set-off 

Class claims passing to the trus¬ 
tees may be set off against any sums 
due to the liquidator of the com¬ 
pany.—In re 22 to 34 Arden Street, 
Borough of Manhattan, 6 N.Y.S.2d 
601, 168 Misc. 810—In re New York 
Title & Mortgage Co., 296 N.Y.S. 550, 
163 Misa 42. 

Bights to partiotaar funds deter¬ 
mined 

(1) Excess of interest over guar¬ 
anteed rate for a period when com¬ 
pany was not in default held to be¬ 
long to the company, notwithstand¬ 
ing interest was collected by rehabil- 
itator.—^In re 22 to 34 Arden Street, 
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Borough of Manhattan, 6 N.Y.S.2d 
601, 168 Misc. 810. 

(2) The trustee is entitled to an 
order directing payment to him of 
a sum appropriated by the rehabilita- 
tor to reimburse the company for in¬ 
terest advances, where at the time 
of the appropriation the rehabilita- 
tor could not properly use funds de¬ 
rived from the owner of the property 
to reimburse the company.—^In re 
Lawyers Mortg. Co., 3 N.y.S.2d 475, 
167 Misc. 9—^In re New York Title & 
Mortgage Co., 281 N.Y.S. 169, 155 
Misc. 820—In re New York Title & 
Mortgage Co. (Series W-4), 279 N.Y. 
S. 529, 155 Misc. 1. 

(8) The rehabilitator is not enti¬ 
tled to withhold from the certificate 
holders or their nominee to receive 
their security surplus rents collect¬ 
ed by him to reimburse the company 
for expenditures for repairs to the 
mortgaged premises, where such re¬ 
pairs were made while the company 
was in default.—^In re Lawyers* Ti¬ 
tle & Guaranty Co., 277 N.Y.S. 626, 
154 Misc. 570. 

(4) The guarantor, or the liquida¬ 
tor as its successor, is not entitled 
to servicing fees for period guaran¬ 
tor was in default before date of 
liquidation.—^In re 22 to 84 Arden 
Street, Borough of Manhattan, 6 N.Y. 
S.2d 601, 168 Misc. 810. 

(6) Moneys turned over by mort¬ 
gage commission to trustees held to 
belong to the trust estate and not to 
the mortgagor.—In re New York Ti¬ 
tle & Mortgage Co., Series N-75, 5 
N.Y.S.3d 469, 168 Misc. 89. 

Bights axLd claims o& gnanuity 

Provision in a trust indenture au¬ 
thorizing trustees to enforce holders* 
rights and claims as a class includ¬ 
ing all rights and claims on guaran¬ 
ties.—In re Lawyers Westchester 
Mortgage & Title Co., 41 N.E.2d 449. 
288 N.Y. 40. reversing 29 N.Y.S.2d 
721, 262 App.Dlv. 878, affirming 26 
N.Y.S.2d 676, 176 Misc. 435, appeal 
granted 30 N.Y.S.2d 29, 262 App.Div. 
964. 

Bnbstitntlon for seouzity 

Where the trustee voluntarily 
elected to substitute condemnation 
award for mortgagors* personal lia¬ 
bility, trustee, as mortgagee, was 
limited to interest rate paid by 
city on the award.—In re Bond & 
Mortgage Guarantee Co., Guarantee 
No. 171050, 44 N.Y.S.2d 384, modify¬ 
ing 42 N.Y.S.2d 886, 26.6 App.Dlv. 
876. 

78l N.Y.—Well v. President and Di¬ 
rectors of Manhattan Co., 9 N.B.2d 
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annual accounting,^* and an accounting proceeding, 
wherein claims may be adjusted, is necessary be¬ 
fore the estate may be closed and claims paid,*# 
Distribution should be made to the respective claim¬ 
ants as their rights are made to appcar,*i and the 
court may reserve to itself the power to make dis¬ 
tribution to claimants in the administration of the 
estate before payment to certificate holders.®* 


cc. Expenses of Reorganization 
Reasonable expenses in elTectlng a plan for re¬ 
organization will be allowed out of funds belonging to 
the certificate holders. 

Ordinarily the reasonable expenses of the com¬ 
mittee for the reorganization, reasonable fees for 
the services of counsel for the committee, and rea¬ 
sonable fees for the services of counsel for the 
certificate holders who have rendered services which 
have proved to be of value will be allowed out of 


850, 275 N.Y. 238, afflrming 295 
N.Y.S. 126, 250 App.Dlv. 742, and 
followed in Rabinowltz v. Presi¬ 
dent and Directors of Manhattan 
Co., 11 N.E.2d 293. 276 N.Y. 453. 
affirming 295 N.Y.S. 126, 260 App. 
Dlv. 742, motion denied 295 N.Y.S. 
763. 250 App.Div. 759—In re 24-52 
Forty-Fourth St., Long Island City, 
26 N.Y.S.2d 265, 176 Misc. 249— 
Morrison v. Barker, 299 N.Y.S. 921, 
164 Misc. 886—In re New York Ti¬ 
tle & Mortgage Co.. 296 N.Y.S. 657, 
163 Misc. 37—^Mlttlemann v. Presi¬ 
dent and Directors of Manhattan 
Co.. 289 N.Y.S. 2, 248 App.Div. 79, 
affirmed 5 N.E.2d 367, 272 N.Y. 632. 
CompensaitioxL as agent 
Where company which had issued 
and guaranteed payment of certifi¬ 
cates evidencing participating inter¬ 
ests in bond and mortgage was tak¬ 
en over by commissioner of insur¬ 
ance for liquidation and trustee was 
appointed under plan for reorganiza¬ 
tion of rights of certificate holders, 
dividend on claim theretofore filed on 
behalf of certificate holders with su¬ 
perintendent by the mortgage com¬ 
mission was received by trustee as 
agent for the certificate holders rath¬ 
er than as trustee, and trustee would 
be allowed compensation for services 
as such agent.—^In re 24-62 Forty- 
Fourth St., Long Island City, 26 N.Y. 
S.2d 265, 176 Misc. 249. 

79. N.Y.—^In re New York Title & 
Mortgage Co.. 297 N.Y.S. 406, 163 
Misc. 333. 

Compelling trustee to aoooxmt 
The trustee may be compelled to 
account for moneys recklessly turned 
over to the mortgagor to which he 
was not entitled, notwithstanding a 
provision in the declaration of trust 
that “the trustee shall not be liable 
for any error of judgment or for any 
loss arising out of any act or omis¬ 
sion in the execution of this trust 
so long as he acts In good faith and 
without negligence.'*—In re New 
York Title & Mortgage Co., Series 
N-76, 5 N.Y.S.2d 469, 168 Misc. 89. 
of 

(1) General accoimting principles 
should be employed in dealing with 
receipts and disbursements, and the 
allocation of items between principal 
and -Income which would have gov- 
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erned had the property remained 
under the control of the company 
should be followed.—In re New York 
Title & Mortgage Co., 297 N.Y.S. 405, 
163 Misc. 333. 

(2) Good practice and a proper re¬ 
gard for the certificate holders re¬ 
quire a frank and open disclosure by 
the trustee in its inventory and in 
its account of all the moneys re¬ 
ceived and disbursed by it.—In re 
New York Title & Mortgage Co., Se¬ 
ries N-76. 6 N.Y.S.2d 459. 168 Misc. 
89. 

(3) Accordingly items such as 
amortization of mortgages and prof¬ 
its derived from the sale of proper¬ 
ties should be regarded as principal, 
and principal should be decreased by 
losses arising from the sale of prop¬ 
erty.—In re New York Title & Mort¬ 
gage Co., 297 N.Y.S. 405, 163 Misc. 
333. 

(4) Additional capital outlays 
should be capitalized.—In re New 
York Title & Mortgage Co., 297 N. 
Y.S. 405, 163 Misc. 333. 

(5) Items such as current operat¬ 
ing expenses, taxes, and replace¬ 
ments should be charged as expenses 
payable out of current income; but 
costs of reorganization and mortgage 
foreclosure represent additional cap¬ 
ital charges, although the trustees 
in their discretion may charge cost 
of foreclosure to income account.— 
In re New York Title & Mortgage 
Co., 297 N.Y.S. 405, 163 Misc. 333. 

(6) In the absence of a specific 
provision on the subject in the trust 
indenture, the trustees should not 
create a reserve for depreciation or 
withhold any moneys from distribu¬ 
tion on such basis.^—^In re New York 
Title & Mortgage Co.. 297 N.Y.S. 
405. 163 Misc. 333. 

(7) Views expressed by the court 
on an application by trustees for in¬ 
structions as to the method of treat¬ 
ing receipts and disbursements in 
their accounts are not binding on the 
taxing authorities, nor can they con¬ 
trol as between life tenants and re¬ 
maindermen where certificates are 
held in trust—^In re New York Ti¬ 
tle & Mortgage Co., 297 N.Y.S. 405, 
163 Misc. 338. 

(8) Bankruptcy principles are not 
applicable to the method of treating 
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receipts and disbursements.—In re 
New York Title & Mortgage Co., 297 
N.Y.S. 405, 163 Misc. 333. 

Objeetloxui 

Where the mortgage commission 
has properly brought Itself before 
the court by due application for 
leave to intervene, it may acquire 
the right to object to future ac¬ 
counts of the trustees.—In re West¬ 
chester Title & Trust Co., 300 N.Y.S. 
1231, 253 App.Dlv. 757, modifying 300 
N.Y.S. 336. 

^ N^.Y.—^Hurdman v. Kelly, 5 N.Y. 

S.2d 878. 254 App.Dlv. 368, affirm¬ 
ing 4 N.Y.S.2d 316, 167 Misc. 945. 
Expunging ezltiolsm 

Court in such proceeding cannot 
expunge from the record criticism 
expressed by another court in a 
collateral proceeding.—^In re West¬ 
chester Title & Trust Co., Series 
21-B. 4 N.Y.S.2d 783. 254 App.Div. 
778. 

81. 3>ividend paid by sapezintend^ 
ent of inauzaxLoe on general claims 
allowed against mortgagee trust 
company on contract of guaranty 
contained in mortgage participation 
certificates was not applicable in 
reduction of an outstanding “cost" 
mortgage as “surplus earnings** with¬ 
in mortgage provision that surplus 
earnings should include income de¬ 
rived by the trust estate from any 
source, but became part of the trust 
estate as a tentative payment on ac¬ 
count of income and principal loss¬ 
es.—In re New York Title & Mort¬ 
gage Co., 44 N.Y.S.2d 239. 

88. Adnoinistxativa expenses 

Where assets of mortgage and ti¬ 
tle companies were turned over to 
the trustees under management plan, 
whereby trustees were required to 
file annual budget from which ad¬ 
ministration expenses were to be 
paid, auditors and accountants hired 
by trustees who acted in compliance 
with budget plan were not entitled 
to equitable lien on assets before 
completion of accounting proceed¬ 
ings, notwithstanding lien given 
trustees as security in incurring ob¬ 
ligations, which did not opercite di¬ 
rectly in favor of claimants.—^Hurd- 
man v. Kelly, 5 N.Y.S.2d 378, 264 
App.Div. 368, affirming 4 N.Y.S.2d 
316, 167 Misc. 945. 
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funds belonging to the certificate holders.®^ The 
owner of mortgaged property has been required to 
pay for services performed in connection with the 
extension and modification of the mortgage-®^ It 
has been held that if objections to an account by 
the trustees are filed and they are of such a na¬ 
ture that the court cannot dispose of them without 
assistance, the court will see that they are referred 
for report to some one who can do so as part of 
his official duties at no expense to certificate hold- 
ers.s® 

(3) Reorganization of Company 

Mortgage guaranty companies may be reorganized 
without express statutory authority therefor. 


It has been held that mortgage guaranty com¬ 
panies may be reorganized without express statu¬ 
tory authority therefor,and a statute which has 
the effect of providing a statutory form of reor¬ 
ganization has been held not to effect the nonstat- 
utory method for reorganizing all classes of do¬ 
mestic insurers.®^ Where reorganization is desir¬ 
able, a referee may be appointed to investigate the 
facts and the possibility of reorganization and to 
hear and report on suggestions made by parties in¬ 
volved.®® 

Plans of reorganization which appear to be fair 
and equitable to all concerned will be approved 
where the plan is acceptable to all parties who must 
consent thereto.®® Where, under the statute, all 


83. N.T.—In re New York Title & 

Mortgage Co.. 289 N.T.S. 974. 160 

Misc. 283. 

JUlowaaees made to 

(1) Accountants.—^In re New York 
Title & Mortgage Co., 298 N.T.S. 860. 
163 Misc. 640. 

(2) Attomesrs.—^In re Westchester 
Title & Trust Co., Series Nos. 38-A, 
etc., 24 N.Y.S.Sd 379, 260 App.Dlv. 
1055—In re New York Title & Mort¬ 
gage Co. (Series C—2), 298 N.T.S. 
479. 163 Misc. 647—In re New York 
Title & Mortgage Co„ 298 N.Y.S. 
360, 163 Misc. 640—In re New York 
TlUe & Mortgage Co.. 289 N.Y.S. 974, 
160 Misc. 283. 

(3) Real estate appraisers.—^In re 
New York Title & Mortgage Co., 298 
N.Y.S. 360, 163 Misc. 640. 

Matters conjddered 

(1) In determining the amount of 

the allowances, the court must keep 
uppermost in its mind the plight of 
th^ unfortunate certiflcate holders.— 
In re New York Title & Mortgage 
Co. (Series C—2). 298 N.Y.S. 479, 163 
Misc. 647—^In re New York Title & 
Mortgage Co., 298 N.Y.S. 360, 163 
Misc. 640—^In re New York Title & 
Mortgage 289 N.Y.S. 974, 160 

Misc. 283. 

(2) In fixing allowances it is im¬ 
portant to bear in mind that the plan 
adopted was modeled on one adopted 
in another reorganization.—^In re New 
York Title & Mortgage Co. (Series 
0—2), 298 N.Y.S. 479, 163 Misc. 647. 

Mflfmhezs of oommittea for reor¬ 
ganization of mortgage participa¬ 
tion certificate issue were not enti¬ 
tled to compensation for services 
as such where certificate holders 
were notified that committee was 
voluntary body of certificate holders, 
working without compensation; but 
such members were entitled to al¬ 
lowance of compensation for per¬ 
formance of legal services of value 
to certificate holders which could not 
have reasonably been expected to be 
performed because of membership | 


on committee.—^In re New York Title 
& Mortgage Co., 289 N.Y.S. 974, 160 
Misc. 283. 

Payments on guaranty 
Dividends received by the trustees 
from the liquidator of the guaranty 
company on class claims of the cer¬ 
tificate holders on the contract of 
guaranty constitute a part of the 
assets of the trust estate, and are 
subject to payment of claims for ex¬ 
penses of administration of the 
trust.—^In re Lawyers Westchester 
Mortgage & Title Co.. 41 N.E.2d 449, 
288 N.Y. 40, reversing 29 N.T.S.2d 
721, 262 App.Div. 878, aifirming 26 
N.Y.S.2d 675, 176 Misc. 436, appeal 
granted 30 N.Y.S.2d 29, 262 App.Div. 
964. 

Propriety of particular requests 
for allowances determined.—^In re 
New York Title & Mortgage Co. (Se¬ 
ries 0-2), 298 N.T.S. 479, 168 Misc. 
647—In re New York Title & Mort¬ 
gage Co., 298 N.Y.S. 860. 163 Misc. 
640—In re New York Title & Mort¬ 
gage Co., 289 N.Y.S. 974, 160 Misc. 
283. 

84b N.Y.—^In re New York Title & 
Mortgage Co. (Series N-109), 279 
N.Y.S. 625. 166 Misc. 3. 

BS, N.Y.—^In re I^wyen Mortgage 
Co., 300 N.Y.S. 315. 165 Misc. 661. 

86i N.Y.—^In re Lawyers Mortgage 
Co.. 9 N.Y.S.2d 127, 169 Misc. 802, 
affirmed 11 N.Y.S.2d 250, 256 App. 
Div. 974. 

Applioation for reorganization in 
accordance with such plan as the 
court might approve was granted 
where all interested parties agreed 
that reorganization was desirable.— 
In re lAwyers Mortgage Co., 287 N. 
Y.S. 625, 158 Misc. 579—In re Un¬ 
ion Guarantee & Mortgage Co., 287 j 
N.Y.S. 410, 168 Misc. 665. 
BehabiUtation and liquidation stat¬ 
utes 

It is not the legislative Intent to; 
compel the liquidation of every mort¬ 
gage guaranty company which can-j 
not be rehabilitated, and statutes re- i 
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lating to rehabilitation and liquida¬ 
tion of insurance companies are not 
Intended to render Impossible the re¬ 
organization of delinquent or finan¬ 
cially embarrassed mortgage guaran¬ 
ty companies.—In re Lawyers Mort¬ 
gage Co:. 9 N.Y.S.2d 127, 169 Misc. 
802, affirmed 11 N.T.S.2d 250, 266 
App.Dlw 974. 

87. N.Y.—^In re Lawyers Mortgage 
Co., 9 N.Y.S.2d 127, 169 Misc. 802, 
affirmed 11 N.Y.S.2d 260, 256 App. 
Div. 974. 

Motion to bzlng plan under statute 
will be granted where it does not im¬ 
pair the validity of the plan as a 
nonstatutory reorganization.—^In re 
Lawyers Mortgage Co.. 9 N.T.S.2d 
127, 169 Misc. 802, affirmed 11 N.Y.S. 
2d 260. 256 App.Div. 974. 

Operation of statute 

(1) A statute providing for reor¬ 
ganization of guaranty companies in 
rehabilitation, if inconsistent with 
provisions of prior enactment relat¬ 
ing to rehabilitation of delinquent 
insurers, superseded the prior en¬ 
actment—In re Lawyers Mortgage 
Co., 9 N.Y.S.2d 127, 169 Misc. 802, 
affirmed 11 N.T.S.2d 260, 256 App.Div. 
974. 

(2) Such a statute was applicable 
to reorganization of company which 
was in rehabilitation on effective 
date of the act, and as to which an 
order for liquidation was thereafter 
made pursuant to a plan of reorgan¬ 
ization pending before the court on 
effective date of the act.—^In re Law¬ 
yers Mortgage Co.. 9 N.T.S.2d 127. 
169 Misc- 802, affirmed 11 N.T.a2d 
250, 256 App.Dlv. 974. 

88. N.Y.—^In re New York Title & 
Mortgage Co.. 29? N.T.S. 918, 163 
Misc. 858. 

89. N.Y.—^In re Lawyers Mortgage 
Co.. 9 N.Y.S.2d 127. 169 Misc. 802, 
affirmed 11 N.Y.S.2d 250, 256 App. 
Div. 974—^In re New York Title & 
Mortgage Co., 6 N.Y.S.2d 471, 168 
Misc. 60—^In re Union Guarantee & 
Mortgage Co., 860 N.Y.S. 776, 164 
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propositions for the liquidation of the company 
must be approved by the statutory liquidator, the 
consent of the liquidator is a necessary prerequi¬ 
site to the validity of a nonstatutory plan of reor¬ 
ganization of the company, where such proposed 
plan interferes with his statutory duty to liqui¬ 
date but where the liquidator favors a proposed 
reorganization, the fact that the plan involves a 
sale of the assets does not affect its validity.^i If 
the plan for reorganization makes no provision for 
a sale of the compan/s assets and merely contem¬ 
plates the introduction of new capital and recapitali¬ 
zation, the reorganization can proceed even though 
the liquidator’s approval is lacking.93 The fact that 
a statute permits the promulgation and approval of 
a plan of reorganization which, if it receives the 
necessary number of assents or if insuflScient dis¬ 
sents are filed, shall be binding on all parties af¬ 
fected thereby does not affect the validity of a plan 
containing a provision that dissenters shall not be 
bound and shall retain their right to share in the 
proceeds of the liquidation.®^ 

In the reorganization of a title and mortgage 
guaranty company, it is, of course, necessary that 


the full original contractual rights of the parties 
must be modified and the assets distributed in a fair 
and equitable manner among claimants, each of 
whom must sustain his fair and equitable share of 
the loss.®4 In a reorganization it has been held 
to be reasonable, fair, and equitable to limit claims 
under title insurance policies and mortgage guaran¬ 
ties to those which ripen within two years from the 
date of the decree providing for a reorganization. 

The expenses of reorganization proceedings arc 
to be paid out of the funds or assets of the com- 
pany.96 

(4) Liquidation 

(a) In general 

(b) Under New York statutes 
(a) In General 

In the absence of speeial statute governing the mat¬ 
ter, the general rules governing the liquidation of in¬ 
solvent insurers apply to the liquidation of insolvent 
mortgage guaranty corporations. 

In the absence of a statute providing for the pro¬ 
cedure for liquidating insolvent title and mortgage 
guaranty companies, the usual rules, already con- 


Misc. 606—^In re Rehabilitation of 
Lawyers Mortgasre Co., 298 N.T.S. 
113. 163 Misc. 680—In re Union 
Guarantee & Mortgagre Oo.. 293 N. 
Y.S. 394, 161 Mlsa 884. 

Estlxnates u to claims 
Where a plan was to be declared 
effective when holders of not less 
than a majority in amount of all 
allowable claims as estimated by the 
superintendent of Insurance as liqui¬ 
dator assented to the plan, court’s 
approval of the taking- effect of the 
plan would be required, and such ap¬ 
proval would not be obtainable un¬ 
less the superintendent's estimates 
as to claims possessed substantial 
foundation.—^In re New York Title & 
Mortgage Co., 13 N.Y.S.2d 214, 171 
Misc. 489. 

SzolnsloxL of stooltholders 
Plan held not objectionable because 
of exclusion of stockholders from 
participation therein.—^In re New 
York Title & Mortgage Co.. 6 N.Y. 
S.2d 471, 168 Misc. 60. 

Merger of snbsidlanes approved 
N.Y.—^In re Lawyers Title & Guar¬ 
anty Co., 2 N.Y.S.2d 384, 166 Misc. 
310. 

Toting trustees for operating com¬ 
pany and realization corporation, pro¬ 
vided for in plan for reorganization 
of mortgage company in rehabilita¬ 
tion. would not be appointed by court 
approving reorganization plan where 
realization corporation was not yet 
in existence and might not be form¬ 
ed, and affairs of operating compa¬ 
ny would remain in hands of superln-, 


tendent of insurance until plan be¬ 
came operative.—^In re Rehabilitation 
of Lawyers Mortgage Co.. 298 N.Y.S. 
113, 163 Misc. 680. 

90- N.Y.—In re Lawyers Mortgage 
Co., 9 N.Y.S.2d 127, 169 Misc. 802, 
affirmed 11 N.Y.S.2d 250, 256 App. 
Div. 974. 

Approval of liquidator generally see 
infra subdivision b (4) (b) of this 
section. 

91. N.Y.—In re Lawyers Mortgage 
Co., 9 N.Y.S.2d 127, 169 Misc. 802. 
affirmed 11 N.Y.S.2d 260, 266 App. 
Div. 974. 

creditors and stockholders I 

The fact that the sale is to be 
made to creditors and stockholders 
does not affect the validity of the 
plan.—^In re Lawyers Mortgage Co., 

9 N.Y.S.2d 127, 169 Misc. 802, af¬ 
firmed 11 N.Y.S.2d 260, 266 App.Dlv. 
974. 

Security 

Record held to establish that 
claims of assenting creditors would 
furnish ample security for the pur¬ 
chase price of the assets.—^In re 
Lawyers- Mortgage Co., 9 N.Y.S.2d 
127. 169 Misc. 802, affirmed 11 N.Y. 
S.2d 250, 266 App.Dlv. 974. 

92. N.Y.—^In re Lawyers Mortgage 
Co.. 9 N.Y.S.2d 127, 169 Misc. 802, 
affirmed 11 N.Y.S.2d 260, 256 App. 
Div. 974. 

93. N.Y.—^In re Lawyers Mortgage 
Co., 9 N.Y.S.2d 127, 169 Misc. 802, 
affirmed 11 N.Y.3.2d 250. 256 App. 
Div. 974. 


94w N.J.—^In re Guarantee Mortgage 

& Title Ins. Co.. 15 A.2d 269. 128 

N*.J.Eq. 48. 

95. Deposited assets 

After the expiration of two years 
from such a decree, the assets de¬ 
posited under statute as security 
for title policies and mortgage guar¬ 
anties will be released to the reor¬ 
ganized company free and clear of 
any future claim thereunder.—In re 
Guarantee Mortgage & Title Ins. Co., 
supra. 

98. Expenses allowable 

(1) Expense of printing and mail¬ 
ing proposed plans of reorganiza¬ 
tion and notice of hearing thereon 
and expenses of reference would be 
allowed out of assets in hands of 
rehabilltator. to whom would be giv¬ 
en direction of printing and mailing. 
—In re Lawyers Mortgage Co., 287 
N.Y.S. 626, 158 Misc. 679. 

(2) Only the actual cost of print¬ 
ing, mailing, and publishing notices 
to creditors and stockholders, of ref¬ 
erence of proposed plan of reorgani¬ 
zation of mortgage company In liqui¬ 
dation, cost of stenographer’s min¬ 
utes and referee's fee, would be al¬ 
lowed unless a reorganization was 
achieved.—In re New York Title & 
Mortgage Co., 297 N.Y.S. 918, 163 
Misc. 363. 

(3) Attorney held entitled to a rear 
sonable fee under the circumstances. 
—^In re Home Title Ins. Co.. 27 N.Y. 
S.2d 1X6, 261 App.Div. 1104. 
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sidered supra §§ 133, 134, governing liquidation and 
receiverships of insurance companies apply.®7 Ac¬ 
cordingly, the court may appoint a receiver for the 
corporation,®® or, under permissive statutes, a trus¬ 
tee for the insolvent company, where there is a ne- 
cessit}' for a single administration to conserve the 
rights of those interested.®® Such a receiver or 
trustee is at all times under the control and su¬ 
pervision of the court, and, where necessary, he 
should apply to the court for instructions.^ The 
appointment of a receiver implies the substitution 
of the receiver for the company in the holding and 
management of the mortgages for which the cer¬ 


tificates were given, during such period as may 
seem to the court proper for the liquidation of the 
company and the settlement of its affairs.® The re¬ 
ceiver or trustee can institute foreclosure proceed¬ 
ings,® and title to all property acquired by the trus¬ 
tee in behalf of the company, whether by foreclo¬ 
sure or other conveyance, should be taken in the 
name of the company.^ Where the rights of the 
certificate holders can only be secured by a sale 
of property acquired by the receiver or trustee, a 
power to sell, with the court’s permission, will be 
implied,® even though all of the certificate holders 


97. Amending' general laws 

The legislature may amend gener¬ 
al laws providing for the winding 
up of the affairs of insolvent title 
guaranty and mortgage guaranty 
companies.—^In re Xorth Jersey Ti¬ 
tle Ins. Co., 1S7 A. 146, 120 X.J.Eq. 
SOS, affirming 184 A. 420, 120 X.J. 
Eq. 148. 

Title insniance reserve 

A fund carried on the ledger of a 
trust company as a title insurance 
reserve account, pursuant to statute, 
must be set aside for the benefit of 
policyholders on insolvency of the 
company, even though it was actual¬ 
ly mingled with the general assets of 
the institution.—In re Counties Ti¬ 
tle & Trust Company. 21 Pa.Dlat & 
Co. 55. 

▼alidity of method 

Where the court of its own voli¬ 
tion follows the legislative plan for 
winding up the affairs of an insol¬ 
vent title guaranty company, it is 
not necessary to consider whether 
the plan outlined impaired the In¬ 
herent powers of the court, or to de¬ 
termine what those powers are.— 
In re North Jersey Title Ins. Co., 
187 A. 146, 120 N.J.Eq. 60S, affirming 
184 A. 420. 120 N.J.Eq. 148. 

Frooaedings 

(1) The verity, validity, and con¬ 

clusiveness of order in proceedings 
by the commissioner of banking and 
Insurance who was in possession of 
a title insurance company pursuant 
to provisions of the act dealing with 
insolvency, liquidation, and dissolu¬ 
tion of Insurance companies, direct¬ 
ing the appointment of a master 
to take testimony, and ascertain 
and report concerning matters, and 
of order approving master's report, 
could not be collaterally attacked or 
impeached, where no appeal there¬ 
from or other action seeking reversal 
or modification of the orders was 
ever taken by any of the parties in 
interest.—^In re Realty Title Ins. 
Co,. 10 A.2d 264. 126 623, 

(2) Detailed plan submitted by 
commissioner concerning proposed 
setUement with parties having In¬ 


terest in statutory deposit estate 
held by the commissioner, would be 
referred to a special master for hear¬ 
ing and reporting with respect to 
certain phases thereof.—^In re Realty 
Title Ins. Co., supra. 

98. TJ.S.—Davidson v. Bankers Bond 
& Mortgage Guaranty Co. of Amer¬ 
ica, D.C.Pa., 38 P.Supp. 826. 

Conn.—^More v. 'Western Connecticut 
Title & Mortgage Co.. 23 A.2d 128, 
128 Conn. 360. 

Mass.—Commissioner of Insurance v. 
Conveyancers Title Ins. & Mortg. 
Co., 6 N.E.2d 780, 296 Masa 566. 
Bdceivershlp denied 
Where insolvent corporation en¬ 
gaged in purchasing real estate mort¬ 
gages and selling certificates of par¬ 
ticipation therein is being efficiently, 
economically, and fairly conducted 
for benefit of all concerned under su¬ 
pervision of state insurance commis¬ 
sioner by officers and directors not 
responsible for its insolvency, ap¬ 
pointment of receiver should be de¬ 
nied.—^Wright v. Mortgage Guaran¬ 
tee Co., 174 A. 271, 20 Del.Ch. 340. 

99. N.J,—^In re North Jersey Title- 
Ina Co., 187 A. 146. 120 N.J.Eq. 
608, affirming 1S4 A. 420, 120 N.J. 
Eq. 148. 

1. Aooeptlng deed 

Trustee should apply to the court 
for instructions before accepting a 
deed to the property from the mort¬ 
gagor.—In re New Jersey Title Guar¬ 
antee & Trust Co., 17 A.2d 296, ISO 
N.J.Eq. 89. 

Azm of court 

Receiver holds property as an arm 
of the court which may direct him 
in his disposition of it in such a way 
as to work out the rights of the 
parties.—More v. Western Connecti¬ 
cut Title & Mortgage Co., 23 A.2d 
128, 128 Conn. 360. 

2. Masa—Commissioner of Insure 
ance v. Conveyancers Title Ina & 
Mortg. Co., 6 N.E.2d 780, 296 Mass. 
556. 

Withdrawal of mortgages 
Investors have no right to with¬ 
draw at will the management of the 
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mortgages from the receiver.—Com¬ 
missioner of Insurance v. Convey¬ 
ancers Title Ins. & Mortg. Co., supra 
3. Conn.—^More v. Western Connec¬ 
ticut Title & Mortgage Co., 23 A.2d 
128, 128 Conn. 360. 

Discretion 

The trustee should exercise his 
discretion as to when to institute 
foreclosure proceedings.—In re New 
Jersey Title Guarantee & Trust Co., 
17 A.2d 296, 130 N.J.Eq. 89. 

Expenses in connection with fore¬ 
closure proceedings should be paid 
from funds available in the mort- 
irage pool.—In re New Jersey Title 
Guarantee & Trust Co., supra 
Xn whose name 

Foreclosure proceedings should be 
brought by the commissioner in the 
I name of the company, individually, 
and as trustee for the holders of the 
mortgage participation certificates.— 
In re New Jersey Title Guarantee & 
Trust Co., supra 
Trust 

The receiver holds such property 
charged with a trust for the cer¬ 
tificate holders so far as their Inter¬ 
ests are concerned, and he holds the 
property subject to the same rights 
which the certificate holders would 
have had if the receivership had 
not intervened.—More v. Western 
Connecticut Title & Mortgage Co., 23 
A.2d 128, 128 Conn. 360. 

A N.J.—^In re New Jersey Title 
Guarantee & Trust Co., 17 A.2d 296, 
180 N.J.Eq. 89. 

5. Conn.—^More v. Western Connec¬ 
ticut Title & Mortgage Co., 23 A.2d 
128. 128 Conn. 360. 

PartleB 

All certificate holders should be 
made parties to a proceeding by the 
receiver to secure permission to sell 
the property. In a proper case some 
may become parUes in behalf of all, 
or be authorized to represent all; 
but in the event that Is done, the 
court should order such notice as it 
deems proper to give all certificate 
holders an opportunity to appear 
and be heard.—^More v. Western 
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do not consent.® The receivers or trustees may sue 
officers and directors of the company for their will¬ 
ful breach of trust, misapplication of corporate 
funds, and for any gross neglect of duty.7 Under 
permissive statute, the officer in charge of liqui¬ 
dation has power to allow claims and to compro¬ 
mise claims.® 

Rights of certificate holders. Mortgage certifi¬ 
cates, construed in connection with deposit agree¬ 
ments whereunder mortgages represented thereby 
are held, establish and define the property rights of 
the company and of the holders which continue to 
exist in their essential substance, notwithstanding 
default by the company in its contractual obliga¬ 
tions, and after the appointment of a receiver such 
rights must be accorded appropriate recognition in 
the rules, orders, and decrees governing the ad¬ 
ministration of the receivership.® Where the com¬ 
pany unconditionally promised to pay the face 
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amount of mortgage participation certificates issued 
by it, the certificates constitute a direct and pri¬ 
mary obligation of the company.^® If sufficient 
moneys are realized from the liquidation of mort¬ 
gages and bonds securing participation certificates, 
the certificate holders are entitled from the funds 
so collected to the paj-ment of the certificates with 
interest at the rate provided in the certificates.^! 
In the absence of a statute regelating the matter, 
although, it has been held that creditors maj’ prove 
for the full amount of their claims without regard 
to security,!- it has also been held that a certifi¬ 
cate holder as a secured creditor has the option to 
surrender his security and prove for his full claim 
against the general assets of the company, or he 
must first exhaust his security and credit the pro¬ 
ceeds on his claim or credit its value on his claim 
and prove for the balance.!® A secured creditor 
has been held to be entitled to interest on his claim 


Connecticut Title & Mortgage Co., 
supra. 

8. Conn.—^More v. Western Connec¬ 
ticut Title & Mortgage Co., supra. 

7. N.J.—Lane v. Bogert, 174 A. 217, 
116 N.J.HCU 454. 

8. N.J.—^In re New Jersey Title 
Guarantee & Trust Co., 17 A.2d 296, 
130 N.J.Ea 89. 

9. Mass.—Commissioner of Insur¬ 
ance v. Conveyancers Title Ins. & 
Mortg. Co., 15 N.E.2d 820, 300 
Mass. 457. 

Xiico]isi8t.enLt provisions in depositary 
trust 

Where title Insurance and mort¬ 
gage company Issued securities giv¬ 
ing holders thereof property rights 
in underlying mortgages, provisions 
in the declarations of trust given by 
company to depositary relative to 
foreclosed properties, purporting to 
reserve additloncd inconsistent rights 
to company, were not binding on 
holders of such securities, in absence 
of consent or acquiescence, as re¬ 
spects their rights against compa¬ 
ny's receivers.—Commissioner of In¬ 
surance V. Conveyancers Title Ins. & 
Mortg. Co., supra. 

Waiver of rU^ts 

Where certificates provided that 
company “shall be entitled to re¬ 
tain for its own use" the difference 
between Interest payable on such 
securities and Interest collected on 
underl 3 dng mortgages, company was 
not required to retain such differ¬ 
ence but waived Its right to do so by 
making payments to security hold¬ 
ers without deducting such dlfter- 
once, thus precluding company's re¬ 
ceivers from making such deductions. 
“Commissioner of Insurance v. Con-, 
veyancers TiUe Ins. & Mortg. Co., su¬ 
pra. 


10. N.J.—In re New Jersey Title 
Guarantee & Trust Co., 17 A.2d 303, 
130 N.J.Eq. 102, afSrmed Prashker 
v. New Jersey Title Guarantee & 
Trust Co., 22 A.2d 259. 130 N.J.Eq. 
391. 

11. N.J.—^In re New Jersey Title 
Guarantee & Trust Co., 17 A.2d 
296, 130 N.J.Eq. 89. 

ICarger of all mortgages 
Where the mortgage of each bor¬ 
rower and the series of bonds se¬ 
cured thereby, although they des¬ 
ignate the same trustee, constitute 
one unit, the court Is without power 
to merge all of the mortgages as one 
unit and prorate the proceeds ac¬ 
cordingly.—Louisville Title Qo.’s Re¬ 
ceiver v. Crab Orchard Banking Co., 
61 S.W.2d 615, 240 Ky. 736. 

18. N.T.—^Hamberg v. Guaranteed 
Mortg. Co. of New York, 38 N.Y.S. 
2d 165, 180 Misc. 276. 

Provisions of Psderal Bankrupt¬ 
cy Aot, under which the value of se¬ 
curity is to be deducted, are not ap¬ 
plicable to liquidation of mortgage 
guaranty company.—^Hamberg v. 
Guaranteed Mortg. Co. of New York, 
supra. 

13. N.J.—Prashker v. New Jersey 
Title Guarantee & Trust Co., 22 
A.2d 259, 130 N.J.Eq. 391, affirming 
In re New Jersey Title Guarantee 
& Trust Co., 17 A.2d 303, 130 N.J. 
Eq. 102. 

Oomproxnlse of claims 
Compromises with certificate hold¬ 
ers Involving company’s release of 
its rights in mortgages should be 
made only after proper Judicial pro¬ 
ceeding to determine value of prop¬ 
erty underlying the mortgages, and, 
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those proceedings should be on no¬ 
tice to all Interested parties.—In re 
New Jersey Title Guarantee & Trust 
Co., 17 A.2d 296, ISO N.J.Eq. 89. 

Date of valuation 

(1) The value of the underlying 
mortgages should be determined as 
of the date of closing.—^In re New 
Jersey Title Guarantee & Trust Co., 
29 A.2d 719, 133 N.J.Eq. 9, reversed 
on other grounds S3 A.2d 873, 133. N. 
J.Eq. 612—In re New Jersey Title 
Guarantee & Trust Co., 17 A.2d 296, 
130 N.J.Eq. 89. 

(2) Value of mortgages may be ap¬ 
praised under direction of court as 
of date on which commissioner of 
banking and insurance took charge 
of company, in order that any de¬ 
ficiency resulting to certificate hold¬ 
ers might be determined.—^In re New 
Jersey Title Guarantee & Trust Co., 
17 A.2d 296, 130 N.J.Eq. 89. 

Oxvtioa. vested in creditor 

The “bankruptcy rule," requiring 
insolvent secured creditor either to 
exhaust his security through convei> 
sion into money by payment or sale 
and credit proceeds on his claim, 
proving any deficiency as general 
creditor, or to credit value of securi¬ 
ty on claim and prove for balance 
thereof, gives such choice to secured 
creditors of insolvent trust compa¬ 
ny, not court or banking commission¬ 
er. and does not support order refer¬ 
ring to special master task of taking 
testimox>y as to value of compan 3 r*s 
assets, pledged as security for in¬ 
debtedness, and which were taken 
over by the commissioner of banking 
and insurance after creditors’ exer¬ 
cise of such option.—In re New Jer¬ 
sey Title Guarantee & Trust Co., 33 
A.2d 873, 133 N.J.Eq. 612, reversing 
29 A.2d 719, 138 N.J.Eq. 9. 
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against the general assets only to the date of the 
order of liquidation.^^ If the security for partici¬ 
pation certificates is insufficient to pay the holders 
in full, all income from the security from the date 
of the appointment of the receiver or trustee be¬ 
longs to the certificate holders,subject to the pay¬ 
ment of costs and expenses of administration.^® 

If the certificates are the primary obligations of 
the company, shares held by the company or in¬ 
terest retained by the company in the security are 
subordinate to the rights of other holders, although 
the company is entitled to any surplus which may 
remain after the other certificate holders have been 
paid in full.^^ Where, however, under the con¬ 
tract between the parties certain steps must be tak¬ 


en by the certificate holders before the company's 
interest can be subordinated to the rights of the 
certificate holders, in the absence of a compliance 
with such procedure, the company's interest is not 
subordinate to the claims of the certificate hold¬ 
ers.^® 

ClainirS and priorities. The facts of the particu¬ 
lar case have been held not to authorize the trac¬ 
ing of misapplied trust funds into the assets of the 
corporation, or for the application of the doctrine 
of subrogation or the marshaling of assets.^® At¬ 
torneys' liens, acquired prior to the closing of the 
company, are not invalidated by the order of liqui¬ 
dation, in the absence of a statute so providing.20 
Where a claim has been rejected, the holder there¬ 


in. ^ N.J.—In re Xew Jersey Title 
Guarantee & Trust Co., 17 A.2d 
296. ISO N.J.Eq. 89. 

15. N.J.—In re New Jersey Title 
Guarantee & Trust Co., 17 A.2d 
296, 130 N.J.BQ. 89. 

Excess over ffoaranteed rate 
Even if Interest collected exceeded 
amount necessary to pay guaranteed 
rate, commissioner would not be en¬ 
titled to retain excess for benefit of 
general creditors, but certificate hold¬ 
ers would be entitled thereto.—In re 
New Jersey Title Guarantee & Trust 
Co.. 17 A.2d 296, 130 N.J.Eq. 89. 
Bednetloa, of interest 

Commissioner would be required to 
accept interest from mortgagors at 
reduced rate, where reduction was 
result of a valid contract.—^In re 
New Jersey Title Guarantee & Trust 
Co., 17 A.2d 296, 130 N.J.Eq. 89. 
Seignioxage 

Keceivers of title insurance and 
mortgage company which had Issued j 
securities bearing interest at a spec- 1 
ifled rate lower than interest rate of 
underlying mortgages represented 
thereby could retain as profit any 
amount collected on a particular 
mortgage over and above amount 
needed to retire such securities, but 
could not deduct from proceeds of 
foreclosed mortgages or mortgaged 
properties in possession, els a prior 
claim for ''seigniorage,” the differ¬ 
ence between interest rates named 
and the mortgage rate.—Commission¬ 
er of Insurance v. Conveyancers Title 
Ins. & Mortg. Co., 16 N.B.2d 820, 800 
Mass. 457. 

16b N.J.—In re New Jersey Title 
Guarantee & Trust Co., 17 A.2d 296, 
130 N.J.Eq. 89. 

Clalanants for labor performed or 
materials furnished for properties 
which were part of securities under¬ 
lying mortgage participation certifi¬ 
cates were entitled, on liquidation 
of company issuing certificates, to be 
paid out of rents of the respective 
properties, and were not entitled 


to prior payment out of funds com¬ 
ing into possession of commissioner 
of banking and insurance.—^In re 
New Jersey Title Guarantee & Trust 
Co., 17 A.2d 296, 130 N.J.Eq. 89. 

No deduction for general manage¬ 
ment 

It has also been held that the re¬ 
ceivers could not deduct charges 
for general management services 
from amounts paid over to holders 
of ”parti-mortgage receipts” and par¬ 
ticipation certificates, out of proceeds 
from underlying mortgages.—Com¬ 
missioner of Insurance v. Convey¬ 
ancers Title Ins. & Mortg. Co.. 15 
N.E.2d 820, 800 Mass. 467. 

17. Ky.—^Tltle Insurance & Trust 
Co. V. Louisville Presbyterian The¬ 
ological Seminary, 109 S.W.2d 814, 
270 Ky. 442--Louisville Title Co.'s 
Receiver v. Crab Orchard Bank¬ 
ing Co., 61 S.W.2d 615, 249 Ky. 
736. 

N.J.—In re New Jersey Title Guar¬ 
antee & Trust Co., 17 A.2d 296, 130 
N.J.Eq, 89. 

Pel —^In re Philadelphia Co. for 
Guaranteeing Mortgages, 19 A.2d 
907, 342 Pa. 217. 

Extension of mortgage 

Where corporate trustee-gfuarajitor 
of mortgage participation certificates 
failed to exercise its power under 
trust instrument to extend mort¬ 
gage until after expiration of grace 
period, during which guarantor de¬ 
faulted, subsequent extension of 
mortgage did not affect status of 
certificates in distribution, and hold¬ 
ers of certificates did not consent 
to extension of mortgage by permit¬ 
ting endorsement on certificates of 
recital merely that notice of exten¬ 
sion was accepted by such holders.— 
In re Philadelphia Co. for Guaran¬ 
teeing Mortgages, supnu 
Pledged oertlfloates 
A bank, accepting pledge of mort¬ 
gage participation certificate, owned 
by corporate trustee-guarantor of 
such certificates, after defaults by 
mortgagor and guarantor, took 
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pledged certificate subject to existing 
equities in favor of holders of other 
certificates, so as to require subor¬ 
dination of such certificate to other 
certificates in distribution by secre¬ 
tary of banking as receiver of sub¬ 
stituted trustee.—In re Philadelphia 
Co. for Guaranteeing Mortgages, su¬ 
pra 

Beimbnxsement 

The receiver is entitled to look to 
the mortgage security for reimburse¬ 
ment of sums advanced by the com¬ 
pany for fire insurance premiums 
and for Interest paid on its guaranty, 
but this right is subordinate to the 
rights of the certificate holdera— 
In re Rlttenhouse Hotel, 31 PaDist. 

& Co. 633. 

18, Beqnestlng trustee to act 
Where mortgage company took 

mortgage and issued participation 
certificates and under agreement, if 
any certificate holder had, in writ¬ 
ing, requested trustee to ant when 
default by mortgage company occur¬ 
red, and had indemnified trustee, the. 
mortgage company would have been 
bound to deliver to the trustee the- 
mortgage and note, and to as¬ 
sign to the trustee all its interest- 
in them for the benefit of the cer¬ 
tificate holders, but none of the 
certificate holders took the neces^ 
sary steps to bring about such pro¬ 
cedure, the certificate holders had no 
lien on portion of the amount re¬ 
covered which represented the share 
in the mortgage retained by the 
mortgage company, and the rights 
of the mortgage company, which was 
in receivership, were not in any way 
subordinate to rights of the certifi¬ 
cate holders.—^More v. Western Con¬ 
necticut Title & Mortgage Co., 28 A. 
2d 128, 128 Conn. 860. 

19. Ky.—Louisville Title Co.*8 Re¬ 
ceiver V. Crab Orchard Banking- 
Co., 61 S.W.2d 616, 249 Ky. 736. 

80. N.J,—In re New Jersey Title 
Guarantee & Trust Co.. 17 A.2d 
296. 180 N.J.Eq. 89. 
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of may maintain an action to determine his rigfhts^ 
even though the claim is contingent .21 

Plans for liquidation. Some statutes provide for 
the promulgation of plans for liquidation of the 
property of insolvent mortgage guaranty companies, 
which, if lawful and fair^s and approved by two 
thirds of the persons interested therein,** will be 
approved, and all persons affected, even though not 
consenting thereto, may be bound thereby.*^ If 
dissenting creditors deem the sale price of the as¬ 
sets of the company under the plan of liquidation 
inadequate, they should object to the confirmation 
of the sale.25 

(b) Under New York Statutes 

The New York statutes provide for an economical 
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liquidation of Insolvent mortgage guaranty componlea 
through the agency of a department of the state. 

The New York statutes provide for an eco¬ 
nomical liquidation of insolvent mortgage guar¬ 
anty companies through the agency of a state de¬ 
partment to prevent the waste of assets occasioned 
through receiverships.^® Such statutes are exclu¬ 
sive in their operation and furnish a complete pro¬ 
cedure for the protection of the rights of all par¬ 
ties interested.-^ 

Under these statutes, if, at any time after a com¬ 
pany has been placed in rehabilitation, the superin¬ 
tendent of insurance deems further efforts to re¬ 
habilitate futile, he may apply to the court for an 
order of liquidation,28 which, after a full hearing,29 
will be granted where the circumstances justify his 
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SL Holders of title liuniruLoe xk> 11- 
dee could maintain suit to determine 
their rights, even though their claims 
were contingent in that they had 
never been evicted from the lands 
covered and no person had asserted 
paramount title or lien.—American 
Lead Pencil Co. v. New Jersey Title 
Guarantee & Trust Co., 21 A.2d 341, 

130 NJ.Eq. 148, affirmed 24 A.2d 849, 

131 N.J.Eq. 473—^In re Citizens Title 
Ins. & Mortg. Co., 16 A.2d 67, 127 N. 
XEq. 651. 

fig. N.J.—^Bapp V. indellty Title & 

Mortgage Guaranty Co., 174 A 229, 

116 N.XEq. 409, affirmed 177 A 83, 

117 N.J.Eq. 688. 

Conttngent olalTne 

Where the plan permits participa¬ 
tion therein by all creditors who 
shall be in a position to prove the 
amount of their debt or damage be¬ 
fore the plan goes into effect, it is 
not open to the objection that it 
does not provide for contingent or 
unliquidated claims, at least where 
contingent creditors have had ample 
time to establish their claims.—Hlpp 
V. Fidelity Title & Mortgage Guar¬ 
anty Co., supra. 

DiBseatliig oireditozs 

(1) Where the statute does not re¬ 
quire payment in cash of their pro¬ 
portionate share to dissenting credi¬ 
tors, a plan of liquidation is not 
defective for failing to provide for 
such cash payment.—^Klpp v. Fidel¬ 
ity Title & Mortgage Guaranty Co., 
supra. 

(2) Statute obviating necessity for 
paying dissenting creditors their pro¬ 
portionate share of proceeds of con¬ 
ventional sale in cash was a valid 
exercise of police power.—^BIlpp v. Fi¬ 
delity Title & Mortgage Guaranty 
Co., supra. 

ProvlsioxL for stookholdexs 
Plan for liquidation of Insolvent 
■corporation need make no provision 
for stockholders, where plan pro¬ 
vides for public sale and intention 


Is to abandon plan if sale brings 
amount greater than that required 
to pay creditors.—^Klpp v. Fidelity 
Title & Mortgage Guaranty Co., su¬ 
pra. 


Decree approving the plan and per¬ 
mitting the use of certificates an<: 
bonds in payment of the purchase 
price at a sale of the company's 
assets was held not unfair or im¬ 
proper.—^Kipp V. Fidelity Title & 
Mortgage Guaranty Co., 177 A 88, 
117 N.J.Eq. 588 , affirming 174 A 
229. 116 N.J.Eq. 409. 


Snxreader of secuxl^ 

(1) A requirement that dissenting 
creditors surrender their security is 
not essential to the plan, and, in 
the absence of such necessity, the 
court cannot require a creditor to 
give up his collateral.—Kipp v. Fi¬ 
delity Title & Mortgage Guaranty 
Co., 174 A 229, 116 N.J.Eq. 409, af¬ 
firmed 177 A 83, 117 N.J.Eq. 688. 

(2) Holders of mortgage certifi¬ 
cates issued in series, each series 
secured by separate pools of mort¬ 
gages, will not be compelled to 
merge their securities.—^B^pp v. Fi¬ 
delity Title & Mortgage Guaranty 
Co., 174 A 229, 116 N.J.Eq. 409, 
affirmed 177 A 83, 117 N.XEq. 588. 


fiS. Stookholders 

Statute does not require consent 
of two thirds of stockholders to 
plan for liquidation of insolvent 
corporation when assets are Insuffi¬ 
cient to satisfy creditors in full.— 
Kipp V. Fidelity Title & Mortgage 
Guaranty Co., 174 A 229, 116 N.J.Eq. 
409, affirmed 177 A 83, 117 N.J.Eq. 
688 . 

24. Hearing 

An order in chancery, which was 
to all Intents and purposes a final 
decree disposing of property and as¬ 
sets of an insolvent mortgage and 
title insurance company, without 
proofs other than formal verifica¬ 
tion of petition, on knowledge, in- 
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formation, and belief, would be re¬ 
versed and cause remanded for fur¬ 
ther hearing.—In re Security Mort¬ 
gage & Title Ins. Co., 1 A2d 413. 124 
N.J.Eq. 238. 


25. N.J.—Kipp V. Fidelity Title & 
Mortgage Guaranty Co., 177 a. 83, 
117 N.J.Eq. 588, affirming 174 A 
229, 116 N.J.Eq. 409. 


w. —^In re Lawyers Title & 

Guaranty Co., 5 N.Y.S.2d 484, 254 
App.Dly. 491, reversing 1 N.Y.S.2d 
137, 165 Misc. 776, denying motion 
298 N.Y.S. 476. 163 Misc. 552, and 
reargument denied 9 N.Y.S.2d 126 . 


The purpose of statute relating to 
liquidation of delinquent insurers 
was to alter methods for liquidation 
of Insurers then existing, by substi¬ 
tuting liquidation by Insurance de¬ 
partment for liquidation by receivers 
appointed by court.—^In re Lawyers 
Mortgage Co., 9 N.Y.S.2d 127, 169 
Misc. 802, affirmed 11 N.Y.S.2d 250, 
256 App.DIv. 974. 


27. N.Y.—^In re Lawyers Title & 
Guaranty Co., 5 N.Y.S.2d 484, 254 
App.DIv. 491, reversing 1 N.Y.S.2d 
137, 165 Misc. 776, denying motion 
298 N.Y.S. 476, 163 Misc. 552, and 
reargument denied 9 N.Y.S.2d 126. 
A plan for liquidation and reor¬ 
ganization of title insurance compa¬ 
ny that was already under liqui¬ 
dation by superintendent of insur¬ 
ance, whereby operation and realiza¬ 
tion corporation controlled by trus¬ 
tees appointed by court should ac¬ 
quire solvent company's assets, was 
unwarranted, and order appointing 
referee to determine fairness of such 
plan was properly vacated.—In re 
Lawyers Title & Guaranty Co., su¬ 
pra. 


28. N.Y.—^In re New York Title & 
Mortgage Co., 281 N.Y.S. 716, 156 
Misc. 186. 

29. N.Y.—In re New York Title & 
Mortgage Go., supra. 
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conclusion.^® If there is any reasonable basis for 
anticipating that the company can be resuscitated 
by prolonging the period of rehabilitation, the ap¬ 
plication for an order of liquidation will be de¬ 
nied,81 but something more than hope is necessary 
to justify the continuation of rehabilitation at the 
expense of trust claimants and general creditors.82 
The liquidator has the responsibility of liquida¬ 


tion,83 and while he may ask the help of the court 
in solving the problems which arise from time to 
time,84 nevertheless all propositions for the liqui¬ 
dation of the corporation must be approved by 
him.85 

The liquidator is a statutory receiver,36 and he 
may exercise such powers as are granted him by 
statute.87 The liquidator is vested by operation of 


BtttrlxnaiLtal effect on market 

The court would not be warranted 
In denying* an application because 
of the bad effect which such action 
would have oh the real estate mar¬ 
ket—In re New York Title & Mort¬ 
gage Co., supra. 

Proof 

(1) Only the strongest showing to 
the contrary would justify a refus¬ 
al to follow the recommendations 
of the rehabllitator.—^In re New York 
Title & Mortgage Co., supra. 

(2) On such hearing, company had 
burden to go forward with proof 
Indicating that superintendent's 
judgment in such respect was errone¬ 
ous and that rehabilitation ought to 
be prolonged.—In re New York Title 
& Mortgage Co., supra. 

3D. N.Y.—^In re Lawyers Mortgage 
Co.. 1 N.Y.S.2d 333. 164 Mlsc. 783 
—^In re New York Title & Mort¬ 
gage Co., 281 N.Y.S. 716, 156 Misc. 
186. 

Fxovlsioii against dissolntlon 

An order authorizing superintend¬ 
ent of insurance to take possession 
of mortgage company's property and 
to liquidate its business as the first 
step in reorganization under ap¬ 
proved plan was granted with pro¬ 
vision that company should not be 
dissolved without further application 
to courL—In re Lawyers Mortgage 
Co.. 1 N.Y.S.2d 333, 164 Misc. 783. 

31. N.Y.—In re New York Title & 
Mortgage Co„ 281 N.Y.S. 716, 166 
Misc. 186. 

32. N.Y.—^In re New York Title & 
Mortgage Co., supra. 

33. N.Y.—^In re Lawyers Title & 
Guaranty Co., 6 N.Y.S.2d 484, 254 
App.Div. 491, reversing 1 N.Y.S.2d 
187. 165 Misc. 776, denying motion 
298 N.Y.S. 476. 163 Misc. 552, and 
reargument denied 9 N.Y.S.2d 126. 

NegotUtlon for appropriate jUxai 
The superintendent of Insurance 
may negotiate with interested parties 
for formulation of appropriate plan 
of liquidation of insolvent company, 
submitting such plan for court's 
approval when decided on.—In re 
Lawyers Title & Guaranty Co., su¬ 
pra. 

The legislative intention bjs dis¬ 
closed by statute relating to re¬ 
habilitation of delinquent insurers 
was not to substitute superintendent 
of Insurance for court in handling 


delinquent insurers, but merely to 
deprive court of power to appoint 
persons other than superintendent as 
receiver of such Insurers, at same 
time continuing court's inherent ju¬ 
risdiction.—^In re Lawyers Mortgage 
Co.. 9 N.Y.S.2d 127. 169 Misc. 802, af¬ 
firmed 11 N.Y.S.2d 250, 256 App.Div. 
974. 

34. N.Y.—^In re Lawj-ers Title & 
Guaranty Co., 5 N.Y.S.2d 484, 254 
App.Div. 491, reversing 1 N.Y.S.2d 
137, 165 Misc. 776, denying motion 
298 N.Y.S. 476, 163 Misc. 552. and 
reargument denied 9 N.Y.S.2d 126. 

Allocation, of fonds 

The modification of previous orders 
allotting funds received in a single 
settlement of two actions commenced 
by liquidator of mortgage company 
and liquidator of surety company 
against directors and officers of such 
companies was proper where pro¬ 
posed modification was fair and just 
and was by the consent and at the 
request of all necessary parties, not¬ 
withstanding liquidator of mortgage 
company and liquidator of surety 
company were the same person, the 
superintendent of insurance, where 
in contemplation of law the liquida¬ 
tors of the respective companies 
were separate and distinct individ¬ 
uals.—In re State Title & Mortgage 
Co., 6 N.Y.S.2d 764. 

35. N.Y.—^In re Lawyers Title & 
Guaranty Co., 5 N.Y.S.2d 484, 264 
App.Dlv. 491, reversing 1 N.Y.S.2d 
137, 165 Misc. 776. denying motion 
298 N.Y.S. 476, 163 Misc. 652, and 
reargument denied 9 N.Y.S.2d 126. 

36h N.Y.—^In re Lawyers Mortgage 
Co., 31 N.B.2d 492. 284 N.Y. 371, 
aflarmlng 19 N.Y.S.2d 651, 269 App. 
Dlv. 736, appeal granted 20 N.Y.S. 
2d 408, 269 App.Dlv. 889—^In re 
Morgan. 14 N.B.2d 39, 277 N.Y. 203. 
affirming 298 N.Y.S. 186, 251 App. 
Div. 805, motion denied 298 N.Y.S. 
509, 251 App.Div. 885. 

Personal liability 

As a statutory receiver he may not 
be held to respond personally in dam¬ 
ages for the acts or omissions of his 
agents and subordinates.—^Hakala v. 
Van Schaick, 12 N.Y.S.2d 928. 171 
Misc. 418. 

37- N.Y.—^In re New York Title & 
Mortgage Co., 12 N.Y.S.2d 977, 
171 Misc. 207, affirmed 12 N.Y.S.2d 

792. 


1022, 257 App.Div. 926, reargument 
denied In re Land Estates, 14 N.Y. 
S.2d 146, 257 App.Div. 948—In re 
Lawyers Title & Guaranty Co., 1 
N.Y.S.2d 137, 166 Misc. 776, deny¬ 
ing motion 298 N.Y.S. 476, 163 
Misc. 652, and reversed on other 
grounds 5 N.Y.S.2d 484. 254 App. 
Dlv. 491, reargument denied 9 N.Y,. 
S.2d 126. 

Sale of property 

(1) Superintendent of Insurance 
may sell assets of Insurer of which 
superintendent Is liquidator at price 
approved by court as fair, without 
leaving himself open to charge that 
he has surrendered his statutory 
trust.—^In re Lawyers Mortgage Co.. 

9 N.Y.S.2d 127. 169 Misc. 802, affirm¬ 
ed 11 N.Y.S.2d 260, 266 App.Dlv. 974. 

(2) Liquidator, in disposing of as¬ 
sets in his possession is not limited 
to sales for cash and may extend 
credit for some or all of purchase 
price, but there must be a definite 
obligation to pay unpaid portion of 
purchase price.—^In re Lawyers Title 
& Guaranty Co., 299 N.Y.S. 704. 164 
Misc. 608. 

(3) The liquidator could, subject to 
court's approval, offer assets for 
sale to assenting creditors pasrable 
out of dividends to which the credi¬ 
tors would be entitled in the liquida¬ 
tion proceeding, and representatives 
designated by court to act for as' 
sentlng creditors could be advanced 
expenses, subject to court's approv¬ 
al. on the security of the claims of 
the assenting creditors.—^In re New 
York Title & Mortgage Co., 13 N.Y.S.. 
2d 214. 171 Misc. 489. 

(4) Where termination date of pro¬ 
posed option to be granted by super-- 
Intendent of Insurance as liquidator- 
of title and mortgage company to as¬ 
senting creditors to purchase assets 
at a fixed price rested entirely with 
the superintendent after a certain 
specified period, the rights of nonas¬ 
senting creditors and of stockholders 
would be protected by requiring price 
agreed on to be approved by court as 
fair and reasonable as of time- of 
consummation of an otherwise effec¬ 
tive agreement to purchase.—In re- 
New York Title & Mortgage Co., IS 
N.Y.S.2d 214, 171 Misc. 489., 

(5) Offer held inadequate and un¬ 
fair to creditors.—^In re Lawyers Ti¬ 
tle & Guaranty Ca, 299 N.Y.S. 704.. 
164 Misc. 608. 
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law with the title to all of the property, contracts, 
and rights of action of insurer as of the date of 
the entry of the order of liquidation,38 and such 
assets in his possession are in custodia legis.39 As 
successor to the company the liquidator has no 


greater rights against third persons than those pos¬ 
sessed by the compan}'.^® He has no right of ac¬ 
tion which the corporation would not have had,^^ 
and while he represents creditors in so far as they 
are interested in corporate property,^2 he is not 


(6) Necessity of putting a stop to 
losses does not Justify a sacrifice of 
assets.—In re Lawyers Title & Guar¬ 
anty Co., 299 N.Y.S. 704, 164 Misc. 
608. 

Sale and dlstrllmtloii of assets of 

sn'bsldlary 

(1) Fixation of claim by federal 
court having charge of eaulty re¬ 
ceivership of subsidiaries of mort¬ 
gage guaranty company In liquida¬ 
tion in state court was conclusive on 
state court as well as on parties and 
distribution of assets of subsidiaries 
was required to be made In accord¬ 
ance with claims as allowed by the 
federal court.—In re New York Title 
& Mortgage Co., 12 N.Y.S.2d 977, 171 
Misc. 207, affirmed 12 N.Y.S.2d 1022, 
267 App.Dlv. 926, reargument denied 
In re Land Estates, 14 N.Y.S.2d 146, 
237 App.Div. 948. 

(2) The fairness of plana for ter¬ 
mination of federal receivership of 
subsidiaries of mortgage guaranty 
company in liquidation in state court 
was for exclusive determination of 
federal court In receivership pro¬ 
ceeding, since subsidiaries were not 
"'insurance corporations" under Ju¬ 
risdiction of state court.—In re New 
York Title & Mortgage Co., 12 N.Y.S. 
2d 977, 171 Misc. 207, affirmed 12 N. 
Y.S.2d 1022, 267 App.Div. 926, rear¬ 
gument denied In re Land Estates, 14 
N.Y.S.2d 146, 267 App.Div. 948. 

(3) Under provisions of such plans 
that rights of nonassenting creditors 
should be determined in accordance 
with law, nonassenting creditor 
would receive proportionate share of 
purchase price of assets Including 
receiver's right to proceed against 
secured creditors for realization in 
excess of their respective claims.— 
In re New York Title & Mortgage 
Co., 12 N.Y.S.2d 977, 171 Misc. 207, 
Affirmed 12 N.Y.S.2d 1022, 267 App. 
Div. 926, reargument denied In re 
Land Estates, 14 N.Y.S.2d 146, 257 
App.Div. 948. 

(4) Under such plans, value of re- 
>ceiver*s right to recover from se¬ 
cured creditors any amounts which 
might be realized by them in excess 
of their claims was to be taken into 
•consideration by federal court in de¬ 
termining fairness of price.—In re 
New York Title & Mortgage Co., 12 
N.Y.S.2d .977, 171 Misc. 207, affirm¬ 
ed 12 N.Y.S.2d 1022, 267 App.Dlv. 
926, reargument denied In re Land 
Estates, 14 N.Y.S.2d 146, 267 App. 
Div. 948. 

(6) Creditors purchasing such as¬ 
sets could deal as they pleased with 


purchased assets.—^In re New York 
Title & Mortgage Co., 12 N.Y.S.2d 
977, 171 Misc. 207, affirmed 12 N.Y. 
S.2d 1022, 267 App.Dlv. 926, reargu¬ 
ment denied In re Land Estates, 14 
N.Y.S.2d 146, 257 App.Dlv. 948. 

(6) Plans were required to be 
modified to provide that turning over 
of stock of subsidiaries should not 
deprive superintendent of Insurance 
in charge of liquidation of guaranty 
company of the right to the differ¬ 
ence in amount, if any, by which 
price approved by federal court 
might exceed the aggregate allowed 
claims of creditors.—In re New York 
Title & Mortgage Co.. 12 N.T.S.2d 
977, 171 Misc. 207, affirmed 12 N.Y.S. 
2d 1022, 267 App.Dlv. 926, reargu¬ 
ment denied In re Land Estates, 14 
N.Y.S.2d 146, 257 App.Div. 948. 

38. N.Y,—In re Westchester Title 

& Trust Co.. 10 N.Y.S.2d 190. 170 

Misc. 860. 

Aotlons against dlreotozs 

(1) An investment by company in 
contravention of a statutory prohi¬ 
bition, as distinguished between a 
merely ultra vires transaction. Is il¬ 
legal and, irrespective of reasons or 
motives, directors who participated 
therein are liable for any loss sus¬ 
tained.—^Van Schaick v. Carr, 10 N. 
Y.S.2d 567, 170 Misc. 539. 

(2) Each director of insurance 
company who participated in or ap¬ 
proved company's purchase of realty 
in vlolatloxi of statute is liable for 
resulting loss.—Van Schaick v. Carr, 
supra. 

(3) A company's payment of divi¬ 
dends out of ample surplus, not im¬ 
pairing capital or violating general 
corporation law, but leaving the 
guaranty fund impaired, was not il¬ 
legal so as to make directors per¬ 
sonally liabla—Van Schaick v. Carr, 
supra. 

(4) In such an action, plaintiff had 
burden of affirmatively showing that 
violation of statute resulted in dam¬ 
age.—^Van Schaick v. Caxr, supra. 

(5) In such an action, sufficiency 
as to evidence was determined as 
to particular matters.—Van Schaick 
V. Carr, supra. 

Glaini of mortgagor’s attorney 

Where attorney was retained to 
act in condemnation proceeding by 
owners of condemned property, and 
not by mortgagee, a title company, 
of mortgagee's liquidator to 
condemnation award was superior to 
attorney's claim of lien-—In re 
Queens Boulevard, City of New York, 
S N.Y.S.2d 775, 264 App.Div. 706. 
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Settlement of claims held by com¬ 
pany 

(1) The power of superintendent 
of insurance as liquidator of title 
and mortgage company to enter into 
settlement agreements depends on 
whether or not the claims are doubt¬ 
ful claims within the meaning of 
statute.—In re New York Title & 
Mortgage Co.. Series C-2, F-1, B-K, 
11 N.Y.S.2d 82S, 237 App.Dlv. 19, 
modifying In re New York Title & 
Mortgage Co., 8 N.Y.S.2d 43, 169 
Misc. 505, and In re New York Title 
& Mortgage Co. (Series C-2, P-1, B- 
K) 11 N.Y.S.2d 882, 171 Misc. 46, 
motion denied 12 N.Y.S.2d 853, 257 
App.Dlv. 933, reargument denied 12 
N.Y.S.2d 1021, 257 App.Div. 822, ap¬ 
peals dismissed In re New York Ti¬ 
tle & Mortgage Co. (Series C-2 and 
Series P-1), 24 N.E.2d 491, 2S1 N.Y. 
829. 

(2) Damage claims for misconduct 
on part of company in liquidation 
and its officers were “doubtful 
claims’* both as to validity and 
amount.—^In re New York Title & 
Mortgage Co., Series C-2, F-1, B-K, 11 
N.Y.S.2d 828, 257 App.Dlv. 19. mod¬ 
ifying In re New York Title & Mort¬ 
gage Co.. 8 N.Y.S.2d 43, 169 Misc. 
605, and In re New York Title & 
Mortgage Co. (Series C-2, F-1, D-K), 
11 N.Y.S,2d 882. 171 Misc. 46. motion 
denied 12 N.T.S.2d 853, 257 App.Dlv. 
933, reargument denied 12 N.Y.S.2d 
1021, 257 App.Div. 822, appeals dis¬ 
missed In re New York Title & 
Mortgage Co. (Series C-2 and Series 
P-1), 24 N.E.2d 491, 281 N.Y. 829. 

(3) In proceedings to secure ap¬ 
proval, the recommendations of the 
superintendent of insurance are en¬ 
titled to great weight.—In re State 
Title & Mortgage Co.. 289 N.Y.S. 487. 
160 Misc. 106. 

(4) Approval denied or withheld.— 
In re State Title & Mortgage Co., 
289 N.Y.S, 487, 160 Misc. 106—In re 
New York Title & Mortgage Co., 287 
N.Y.S. 679. 158 Misc. 609—In re Gen¬ 
eral Surety Co., 286 N.Y.S. 54, 158 
Misc. 608. 

39. N.Y.—In re Lawyers Mortg. Co., 
9 N.Y.S.2d 127, 169 Misc. 802, af¬ 
firmed 11 N.Y.S.2d 250, 266 App. 
Div. 974. 

40. N.Y.—^Van Schaick v. Fidelity 
& Casualty Co. of New York, 274 
N.Y.S. 331, 152 Misc. 449. 

4L N.Y.—In re Westchester Title & 
Trust Co., 10 N.Y,S.2d 190, 170 
Misc. 860. 

42. N.Y.—In re Weotchester Title & 
Trust Co., supra. 
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their trustee in any general sense, or in any sense 
which gives control of their general property.^^ 

Rights of creditors. The rights of creditors are 
fixed by statute,^^ and, except as to persons holding 
contingent claims, the rights and liabilities of in¬ 
surer and of all persons interested in its estate are 
fixed as of the date of the entry of the order di¬ 
recting liquidation.^5 

Where the guarantor was, under the terms of 
the certificates, entitled to retain a specified per 
cent of the interest collected as compensation for 
its guaranty, an order of liquidation terminates its 
right to retain the interest,and the liquidator may 
retain only the reasonable cost and expense of col¬ 
lecting the interest.47 


44 c.j.s: 

The certificate holders are entitled to enforce 
their rights against their security until their claims 
to principal and interest have been satisfied, and 
an order of liquidation does not suspend their right 
to interest.^® An assignment of a participating in¬ 
terest in a bond and mortgage subsequent to an 
order for the liquidation of the guaranty company 
transfers all rights arising on the guaranty itself, 
in the absence of an express reservation of such 
right or other proof to the contrary,^® 

Ckhns. In liquidation proceedings, claims, liqui¬ 
dated or unliquidated, must be presented®® within 
a designated time,®! and valid claims which have 
been properly filed against the company will be al- 
lowed.52 Under the statute, no claim of any se- 
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43. N.T.—In re Westchester Title & 
Trust Co., 10 N.T.S.2d 190, 170 
Mlsc. 860. 

Stookholdex's UahUity 

(1) The light to enforce statutory 
liability of stockholders of title and 
trust company in liquidation belongrs 
to creditors and does not belong to, 
or form part of, assets of title and 
trust company.—^In re Westchester 
Title & Trust Co., supra. 

(2) The superintendent, however, 
is proper party to such an action, 
and on his application for order au¬ 
thorising commencement of suit to 
enforce such liability, question of 
right of superintendent to prosecute 
action would not be determined, since 
if creditor could proceed. Joinder of 
superintendent as plaintiff would at 
most result in misjoinder, which 
would not defeat action.—^In re 
Westchester Title & Trust Co., su¬ 
pra. 

(3) Court would not designate 
creditor to enforce liability on be¬ 
half of all other creditors, but su¬ 
perintendent was authorized to Join 
with creditor in commencing action, 
after which court would decide 
whether or not others might be per¬ 
mitted to join.—^In re Westchester 
Title & Trust Co., supra. 

44l KT.—^In re Rehabilitation of 
Xiawyers Mortgage Co., 298 N.Y. 
S. 113, 163 Mlsc. 680. 

45. X.T.—^In re New York Title & 
Mortgage Co., 13 N.E.3d 41, 277 
N.Y. 66. 115 A.IJ.R. 614, reversing 
297 N.Y.S. 62, 251 App.Div. 415, 
affirming 289 N.Y.S. 771. 160 Misc. 
67, 292 N.Y.S. 685, 161 Misc. 568, 
and 292 N.Y.a 648, 161 Mlsc. 664. 
CeztilioateB retained by company 
The respective rights attaching to 
certificates sold to general public and 
certificates of same issue retained by 
mortgage company and subsequently 
pledged as collateral were required 
to be determined as of the date fixed 
by order of liquidation.—^In re Law¬ 


yers Title & Guaranty Co. (Mortgage 
No. 424421). 42 N.Y.S.2d 177. 266 
App.Div. 322, appeal denied 50 N.Y.S. 
2d 172, 268 App.Div. 773. 

Preference of certificate holders over 
company generally see supra sub¬ 
division b (1) (b) bb of this sec¬ 
tion. 

4& N.Y.—In re Morgan. 14 N.E.2d 
39, 277 N.Y. 203, affirming 298 N. 
Y.S. 186, 251 App.Div. 805, motion 
denied 298 N.Y.S. 509. 251 App.Div. 
885—In re New York Title & Mort¬ 
gage Co., 289 N.Y.S. 378, 160 Misc. 
1 . 

GompeasatioxL eaamed before rehabiU* 
tatloxi 

The guarantor was entitled to re¬ 
tain entire amount so specified up 
to the time of rehabilitation of the 
guarantor, even though there were 
restrictions before order of rehabili¬ 
tation, which were general and in¬ 
tended to be temporary, since obliga¬ 
tion under the guaranty remained in 
full force.—^In re Morgan, 14 N.E.2d 
39, 277 N.Y. 208, affirming 298 N.Y.S. 
186, 251 App.Div. 805, motion denied 
298 N.Y.S. 609, 261 App.Div. 885. 

47- N.Y.—^In re Morgan, supra—In 
re New York Title & Mortgage Co., 
289 N.Y.S. 378, 160 Misc. 1. 

Certifloates paid in fnU | 

Where, however holders received 
their shares in full, with the agreed 
interest, they could not compel su¬ 
perintendent of insurance on liquida¬ 
tion to pay over moneys deducted 
for servicing mortgage over and 
above the actual cost of servicing.— 
In re Bond & Mortgage Guarantee 
Co., 11 N.Y.S.2d 617, 256 App.Div. 
1089, reargument denied 12 N.Y.S.2d 
765, 257 App.Div. 833, certified ques¬ 
tion not answered and affirmed 22 
N.B.2d 178, 281 N.Y. 624. 

48, N.Y.—^In re New York Title & 
Mortgage Co., 9 N.Y.S.2d 994, 170 
Misc. 109—^In re Lawyers Mort¬ 
gage Co.. 6 N.Y.S.2d 605, 168 Misc. 
762, affirmed 8 N.Y.S.2d 661, 265 
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App.Div. 849—In re 22 to 34 Arden 
Street, Borough of Manhattan, 6 
N.T.S.2d 601, 168 Misc. 810. 

Buie held iaappUoable to funds 
which were never part of the se¬ 
curity to which the certificate hold¬ 
ers were entitled to resort for pay¬ 
ment of their claims, and, the dis¬ 
position of such funds was held in 
abeyance until final determination 
whether and to what extent certifi¬ 
cate holders possessed allowable 
claims against the liquidator.—^In re 
Lawyers Mortg. Co., Nos. 86 and 38 
Arden Street, 15 N.Y.S.2d 623, 172 
Misc. 676. 

49. N.Y.—In re 24-62 Porty-Pourth 
St., Long Island City, 26 N.Y.S.2d 
265, 176 Misc. 249. 

5a N.Y.—^In re Westchester Title & 
Trust Co., 300 N.Y.S. 212. 

6L N.Y.—In re Bond & Mortgage 
Gusrantee Co., 3 N.E.2d 591, 271 
N.Y. 462, modifying 287 N.Y.S. 
470, 247 App.Dlv. 911, appeal grant- 
I ed 288 N.Y.S. 1076, 248 App.Dlv. 
596. 

62. Claim disallowed 
N.Y.—^Hamberg v. Guaranteed Mortg. 
Co. of New York. 38 N.Y.S.2d 166, 
180 Misc. 276. 

Ceitifloate holders represented by 
trustee 

(1) Where trustees appointed in re¬ 
organization proceedings have filed 
claims in respect of the guaranties, 
claims of individual certificate hold¬ 
ers represented by such trustees 
must be disallowed.—^Hamberg v. 
Guarantee Mortg. Co. of New York, 
supra. 

(2) If any trustee has failed to 
file a claim, an action may be 
brought by an individual owner for 
the benefit of all.—^Hamberg y. Guar¬ 
anteed Mortg. Co. of New York,, su¬ 
pra. 

Fart owned by guarantor 
The amount of any share of any 
mortgage owned by the guarantor is 
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cured claimant shall be allowed at a sum greater 
than the difference between the value of the claim 
without security and the value of the security, un¬ 
less claimant shall surrender his security to the 


superintendent of insurance, in which event the 
claim shall be allowed in the full amount for which 
it is valued.5® 

Trust claims. The provisions of the statute re- 


to be deducted from the amount of 
the claim on the gruaranty of such 
mortgagre.—^Hamberg v. Guaranteed 
Mortg. Co. of New Tork, supra. 
Beoonpments of interest 
Mortgage guaranty company which 
was not In default on Its guaranty 
contract at time of transaction was 
entitled to retain for Itself amount 
received from mortgagor In repay¬ 
ment of Interest which company had 
advanced to holders of mortgage 
participation certificates before com¬ 
pany had received payment of Inter¬ 
est from mortgagor and to retain 
service charges received under Its 
contract of guaranty, notwithstand¬ 
ing that there were unpaid taxes on 
mortgaged premises, and claim for 
such Items by holders of participa¬ 
tion certificates on llauldatlon of 
company was not allowable.— Ham- 
berg v. Guaranteed Mortg. Co. of 
New York, supra. 

Bights between holders 

In determination of amount of 
claims against mortgage guaranty 
company undergoing liquidation, 
rights of mortgage participation cer¬ 
tificate holders between themselves 
would not be determined.—^Hamberg 
V. Guaranteed Mortg. Co. of New 
York, supra. 

53. After date for filing dalms 

Statute, authorizing a secured 
creditor to surrender his security 
In order to have his claim against | 
Insolvent insurer allowed without 
deduction of value of security, does 
not contemplate surrender of securi¬ 
ty after expiration of time to file 
claims.—^In re National Mortg. Cor¬ 
poration, Series J-2, 15 N.Y.S.2d 646, 
172 Misc. 419. 

Company organized under banking 
law 

Statute held applicable to mort¬ 
gage guaranty company orgranized 
under banking law.—Hamberg v. 
Guaranteed Mortg. Co. of New York, 
88 N.Y.S.2d 166, 180 Misc. 276. 

]baw appUoable 

Liaw existing at time of decision 
is law to be applied.—Hamberg v. 
Guaranteed Mortg. Co. of New York, 
supra. 

Frooeedlngs 

(1) There must be a hearing as to 
valuation of security.—In re New 
York Title & Mortgage Co., Series 
C-2, P-1. B-K. 11 N.Y.S.2d 828. 267 
App.Div. 19, modifying In re New 
York Title & Mortgage Co., 8 N.Y.S. 
2d 48. 169 Misc. 605, and In re New 
York Title & Mortgage Co. (Series 
02. P-l, B-K),. 11 N.y.S.2d 882. 171 
Misc. 46, motion denied 12 N.Y.S.2d 


863, 257 App.Div. 938, reargument de¬ 
nied 12 N.Y.S.2d 1021, 267 App.Dlv. 
822, appeals dismissed In re New 
York Title & Mortgage Co. (Series 
C-2 and Series P-l). 24 N.K2d 491, 
281 N.Y. 829. 

(2) Opportunity should be afforded 
to test by cross-examination the 
validity of any appraisal of mort¬ 
gage or other securities entering in¬ 
to the allowance of claims by holders 
of mortgage guaranties.—^In re New 
York Title & Mortgage Co., 13 N. 
B.2d 41. 277 N.Y. 66, 115 A.Ii.11. 614. 
reversing 297 N.Y.S. 62. 261 App.Dlv. 
416, affirming 289 N.Y.S. 771, 160 
Misc. 67, 292 N.Y.S. 685, 161 Misc. 
568. and 292 N.Y.S. 643, 161 Misc. 
564. 

(3) A reference to determine the 
value of the mortgages is necessary 
and proper.—In re New York Title 
& Mortgage Co., Series C-2, P-l, B-K, 
11 N.Y.S.2d 828, 257 App.Div. 19, 
modifying In re New York Title & 
Mortgage Co., 8 N.Y.S.2d 43. 169 
Misc. 505, and In re New York Title 
& Mortgage Co. (Series C-2, P-l, B- 
K), 11 N.Y.S.2d 882. 171 Misc. 46, mo¬ 
tion denied 12 N.Y.S.2d 853, 257 App. 
Dlv. 933, reargument denied 12 N.Y. 
S.2d 1021, 267 App.Div. 822, appeals 
dismissed In re New York Title & 
Mortgage Co. (Series 02 and Series 
P-l), 24 N.K2d 491, 281 N.Y. 829. 

(4) The referee in his report may 
make such recommendations as he 
deems proper concerning the advis¬ 
ability of a settlement made by the 
liquidator as to value of security.— 
In re New York Title & Mortgage 
Co., Series C-2. P-l. B-K. 12 N.Y.S. 
2d 863, 257 App.Dlv. 933, denying 
motion 11 N.Y.S.2d 828. 257 App.Div. 
19, modifying 11 N.Y.S.2d 882, 171 
Misc. 46, and In re New York Title 
& Mortgage Co.. 8 N.Y.S.2d 43, 169 
Misc. 506, reargument denied In re 
New York Title & Mortgage Co. 
(Series C-2, P-l. B-K). 12 N.Y.S.2d 
1021, 267 App.Dlv. 822, appeals dis¬ 
missed In re New York Title & Mort¬ 
gage Co. (Series 02, and Series P-l), 
24 N.B.2d 491, 281 N.Y. 829. 

(6) The referee is not required to 
accept ultimate valuations of any of 
experts who made appraisals.—^In re 
New York Title & Mortgage Co. (Se¬ 
ries B-K), 21 N.Y.S.2d 675. 

(6) Appraisal was held admissibla 
—In re New York Title & Mortgage 
Co. (Series B-K). 21 N.Y.S.2d 676, 

(7) Evidence was held to estab¬ 
lish that appraisals of mortgages 
and other securities entering into al¬ 
lowance of claims by holders of 
mortgage guaranties, made under 
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direction of superintendent of insur¬ 
ance, were fairly prepared.—In re 
New York Title & Mortgage Co. (Se¬ 
ries B-K), 21 N.Y.S.2d 675. 

(8) "V^Tiere the security has been 
valued by the referee, the court can 
then determine the legality and ad¬ 
visability of a settlement as to the 
valuation of the security entered 
into by the liquidator.—In re New 
York Title & Mortgage Co., Series 
C-2. F-1, B-K, 12 N.Y.S.2d 853, 267 
App.Div. 933. denying motion 11 
N.Y.S.2d 828, 257 App.Div. 19. modi¬ 
fying 11 N.Y.S.2d 882, 171 Misc. 46, 
and In re New York Title & Mort¬ 
gage Co., 8 N.Y.S.2d 43, 169 Misc. 506, 
reargument denied In re New Tork 
Title & Mortgage Co. (Series C-2, 
P-l. B-K), 12 N.Y.S.2d 1021, 257 
App.Div. 822, appeals dismissed In 
re New York Title & Mortgage Co. 
(Series 0-2 and Series P-l), 24 N. 
E.2d 491, 281 N.Y. 829. 

“Seonrlty” 

(1) The mortgage as a mortgage, 
and not the mortgaged realty, is 
the "security” whose value must be 
deducted from the claim.—^In re New 
York Title & Mortgage Co., 13 N.R2d 
41, 277 N.Y. 66, 116 A.Ii.R. 614, re¬ 
versing 297 N.Y.S. 62. 251 App.Dlv. 
415, affirming 289 N.Y.S. 771, 160 
Misc. 67, 292 N.Y.S. 685, 161 Misc. 
568, and 292 N.Y.S. 643, 161 Misc. 
564. 

(2) The secured creditors must 
credit on their claims the value of 
the mortgage, or the value of the 
realty if acquired, or the amount 
of any partial payments.—^Hamberg 
V. Guaranteed Mortg. Co. of New 
Tork, 38 N.T.S.2d 165, 180 Misc. 276. 

(8) Since interest continues to run 
against the debtor during liquida¬ 
tion, even though it is not allowed 
on clainm against the fund being dis¬ 
tributed^ interest received from the 
mortgagor since the date of the or¬ 
der of liquidation need not be cred¬ 
ited to the amount received by a 
secured creditor.—^Hamberg v. Guar¬ 
anteed Mortg. Co. of New York, su¬ 
pra. 

pBlnatloxL of seonxity 

(1) Valuation of mortgage is a 
factual affair, after a consideration 
of all relevant factors.—In re New 
York Title & Mortgage Co., 18 N.E3. 
2d 41, 277 N.Y. 66, 115 A.L.R. 614, re¬ 
versing 297 N.Y.S. 52, 261 App.Dlv. 
416, affirming 289 N.Y.S. 771, 160 
Misc. 67, 292 N.Y.S. 685. 161 Misc. 
568, and 292 N.Y.S. 648, 161 Misc. 
564. 

(2) Where mortgages are held un- 

I der a group series, the mortgages 
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lating to the filing of claims have been held to have 
no application to trust claims which may be traced 
to specific property or into mingled assets of the 
company.5* The liquidator may be directed to seg¬ 


regate funds impressed with a trust in favor of 
various claimants smtil the total of such trust claims 
can be ascertained- with reasonable certainty,56 and 
the court may fix a time within which all trust 


may be valued and the agrsregate 
value thereof -will fix the sum avail¬ 
able as the value of the security 
to be prorated.—^In re Xew Tork Ti¬ 
tle & Mortgagre Co., Series 0-2, F-1, 
B-K, 11 N.T.S.2d 828, 267 App.Dlv. 
19, modifying In re Xew York Title 
& Mortgage Co., 8 N.T.S.2d 43, 169 
Misc. 605, and In re New York Title 
& Mortgage Co. (Series C-2, F-1, B- 
K). 11 N.Y.S.2d 8S2, 171 Misc. 46, 
motion denied 12 N.Y.S.2d 853, 267 
App.Div. 983, reargument denied 12 
N.T.S.2d 1021. 257 App.Div. 822, ap¬ 
peals dismissed In re New York Ti¬ 
tle & Mortgage Co. (Series C-2 and 
Series F-1), 24 N.E,2d 491, 2Sl N. 
Y. 829. 

(3) In determining the value of a 
mortgage, the value of the real es¬ 
tate is a major factor.—^In re New 
York Title & Mortgage Co. (Series 
B-K). 21 N.Y.S.2d 575. 

(4) In the absence of an exclusive 
statutory rule of real estate valua¬ 
tion, it is beyond the province of the 
court to lay down an exclusive rule 
applicable to all cases, or for it to 
insist that one shall be pursued rath- i 
er than another.—^In re New York! 
Title & Mortgage Co. (Series B-K), 
21 N.Y.S.2d 575, 

(5) Valuation should be based on 
the noi*mai value of the property, 
and not as of the date of the order 
of liquidation.—^In re New York Ti¬ 
tle & Mortgage Co. (Series B-K), 
21 N.Y.S.2d 675, 

(6) Various methods of valuation 
defined and considered in determin¬ 
ing valuation.—In re New York Title 
& Mortgage Co. (Series B-K), 21 N. 
Y.S.2d 675. 

(7) The value of a mortgage need 

not be appraised entirely on the 
Itasis of tangible factors, and the ap¬ 
praiser should envisage possible con¬ 
sequences of foreclosure, and, if it 
appears advantageous to place some 
other mortgage, appropriate consid¬ 
eration may be given to the amount 
for which a valid trust Investment 
could then probably be made.—In re 
New Tork Title & Mortgage Co.. 13 
N.E.2d 41. 277 N.Y. 66, 115 AD.R. 

614, reversing 297 N.Y.S. 52, 251 

App.Div. 415, affirming 289 N.Y.S. 
771, 160 Misc. 67, 292 N.Y.S. 685, 

161 Misc. 568, and 292 N.Y.S. 643, 

1^61 Misc. 564—^In re New York Title 
& Mortgage Co. (Series B-K). 21 N. 
T.S.2d 675. 

(8) In ascertainment of mortgage 
values, proper expert estimate of 
potential rentals of property should 
allow, for temporary losses due to 
abnormal conditions,—^In re New 


York Title & Mortgage Co. (Series 
B-K), 21 N.T.S.2d 575. 

(9) The statutory margin of safety 

required in the case of mortgage in¬ 
vestments by fiduciaries and insur¬ 
ance companies is not a proper meas¬ 
ure of loss resulting from default 
on a guaranty to pay overdue mort¬ 
gage principal.—^In re New York Ti¬ 
tle & Mortgage Co., 13 N.E.2d 41, 
277 N.Y. 66, 115 614, revers¬ 

ing 297 N.Y.S. 52, 251 App.Div. 416. 
affirming 289 N.Y.S. 771, 160 Misc. 
67, 292 N.Y.S. 685, 161 Misc. 668, 
and 292 N.Y.S. 643, 161 Misc. 664. 

(10) The difficulties and expense 
in securing the co-operation of suf¬ 
ficient certificate holders to enforce a 
mortgage, through a reorganization 
proceeding or otherwise, must be 
considered in estimating the value 
of an undivided interest in the mort¬ 
gage.—^In re New Tork Title & Mort¬ 
gage Co.. 13 N.B.2d 41, 277 N.Y. 66, 
115 A.L.II. 614, reversing 297 N.Y.S. 
62, 251 App.Div. 415, affirming 289 
N.Y.S. 771, 160 Misc. 67. 292 N.Y.S. 
685, 161 Misc. 568, and 292 N.Y.S. 643, 
161 Misa 564. 

(11) Costs incident to foreclosure 
and moneys paid in clearing tax ar¬ 
rears were items to be considered In 

I arriving at value of security.—Ham- 
I berg V. Guaranteed Mortg. Co. of 
New York, 38 N.Y.S.2d 165, ISO Misc. 
276. 

(12) Where the bond and mortgage 
were assigned by the company as 
a whole, and a division was made 
thereof by the assignee, a deduction 
In appraising the value of the mort¬ 
gage was improperly made on the 
ground that a fractional interest 
was involved.—^In re New York Title 
& Mortgage Co.. 292 N.Y.S. 6S5, 161 
Misc. 568, affirmed 297 N.Y.S. 62, 261 
App.Div. 416, reversed on other 
grounds IS N.E.2d 41, 277 N.Y. 66, 
115 A.I..R. 614. 

(13) The amount to be credited on 
the claims for deeds on properties 
which holders had taken back on 
date of entry of liquidation order 
was the value of the realty.—^In re 
New York Title & Mortgage Co. (Se¬ 
ries B-K). 21 N.T.S.2d 576. 

Talne of claim 

Interest accruing prior to the date 
of the order of liquidation Is to be 
added to the amount of unpaid prin¬ 
cipal and the resulting total is the 
value of the claim without security. 
—^Hamberg v. Guaranteed Mortg. Co. 
of New York. 38 N.Y.S.2d 166, 180 
Misc. 276. 

What are secured olalms 

(1) Claims on guaranties of mort- 
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gages and participations therein are 
secured claims within the meaning 
of the statute.—^Hamberg v. Guaran¬ 
teed Mortg. Co. of New York, supra. 

(2) The statute in New York 
adopting the uniform act governing 
secured creditors* dividends in liqui¬ 
dation proceedings expressly excepts 
liquidations of Insurance companies. 
—Hamberg v. Guaranteed Mortg. Co. 
of New York, supra. 

54. N.Y.—^In re Lawyers Title & 
Guaranty Co., 294 N.Y.S. 881, 162 
Misc. 188—In re Lawyers Title & 
Guaranty Co., 294 N.Y.S. 374, 162 
Misc. 122. 

Funds must be traced 
Where funds received by mortgage 
guaranty company under conditions 
which constituted creditors' claim 
for such funds on liquidation of com¬ 
pany a trust claim were not identi¬ 
fied and traced Into possession of 
liquidator, claim was not entitled 
to preference and was allowable as 
a '^general claim*' only.—^Hamberg v. 
Guaranteed Mortg. Co. of New York, 
38 N.T.S.2d 166, 180 Misc. 276. 

56. N.Y.—^Blattmacher v. Brown, 
295 N.Y.S. 936, 163 Misc. 389— 
In re Lawyers Title & Guaranty 
CJo., 294 N.Y.S. 877, 162 Misc. 184. 
Allowance 

(1) Circumstances held not to 
show a breach of fiduciary relation¬ 
ship so as to warrant allowance as 
a trust claim.—^In re New York Ti¬ 
tle & Mortgage CJo., 14 N.Y.S.2d 667, 
172 Miso. 80. 

(2) Where it was not clear that 
claimant asserting trust claim was 
apprised of fact that liquidator was 
relying on records of the superin¬ 
tendent of Insurance to defeat the 
claim, claimant would be given an 
opportunity to reopen the hearing of 
its own claim for the purpose of 
examination in regard to the records 
and for the purpose of olEering evi¬ 
dence in rebuttaL—In re New York 
Title & Mortgage Co., 14 N.T.a2d 
657, 172 Misc. 80. 

Dlstrlbntioii 

Liquidator would not be directed 
to distribute such segregated funds 
to trust claimants where it was im¬ 
possible to ascertain total amount 
of trust claims which might be as¬ 
serted against title company's funds. 
—^In re Lawyers Title & Guaranty 
Co.. 294 N.Y.S. 881, 162 Misc. 188. 
Beference 

(1) The question as to the amount 
of funds which are impressed with a 
trust may be referred to a referee. 
—In re New Tork Title & Mortgage 
Co., 297 N.Y.S. 617, 163 Misc. 883. 
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claims must be filed or otherwise suffer risk of 
being barred.®® The liquidator has been authorized 
to compromise trust claims against the company,®^ 
and the payment of such a compromise need not 
be postponed until all the general claims have been 


determined®® 

Distribution of the funds in the hands of the liq¬ 
uidator should be in accordance with the rights of 
the various claimants as they are made to appear.®®^ 


V. AQEl^TS AND BROKERS 


A. DEFINITIONS, DISTINCTIONS, AND NATURE 


§ 136. Definitions 

An Insurance agent Is one employed by an insurance 
company to solicit risks and effect insurance. 

An insurance agent is one employed by an insur¬ 
ance company to solicit risks and effect insurance,®® 
and in some jurisdictions this definition is in effect 
given by statute.®^ 

As defined in Brokers § 1, an insurance broker 
is one who acts as a middleman betwe^&n insured 
and the company; one who solicits contracts from 
the public under no employment from any special 
company, but having secured an order places the 
insurance with the company selected by insured, or, 
in the absence of any selection by him, with the 
company selected by such broker. 

Debit agent. In insurance language a debit agent 
is one who collects weekly or monthly premiums 
from a number of policy holders, generally small 


policies, and generally industrial insurance. The 
accounts of these policy holders are debited to the 
agent; hence the appellation “debit agent.”®^ 

§ 137. Distinctions 

An Insurance agent Is a person authorized to repre¬ 
sent the Insurer In dealing with third persons In matter* 
relating to insurance; an Insurance solicitor is one who 
acts as a middleman between the insured and the in¬ 
surer. 

An insurance agent, as far as insurer is con¬ 
cerned, is a person expressly or impliedly author¬ 
ized to represent it in dealing with third persons 
in matters relating to insurance, and an insurance 
solicitor is one who acts as a middleman between 
insured and insurer, and who solicits insurance from 
the public under no employment from any special 
company, but, having secured an order, places the 
insurance with a company selected by insured or, 


(2) Where, on application to con¬ 
firm recommendations of superin¬ 
tendent of Insurance for total or 
partial disallowance of certain trust 
claims, court desigmated referee 
to hear and report with respect to 
objections which had been filed by 
certain claimants, superintendent's 
records on which referee relied for 
his finding against claimant were 
properly admitted in evidence.—In 
re New York Title & Mortgage Co., 
14 N.T.S.2d 667, 172 Mlsc. 80. 
Snhstitntloii of seonrltleB 
Application to substitute securi¬ 
ties in place of cash held for the 
benefit of certain trust claimants 
was denied.—In re Lawyers Title & 
Guaranty Co.. 294 N.Y.S. 374, 162 
Misc. 122. 

56. N.Y.—In re Lawyers Title & 
Guaranty Co.. 294 N.Y.S. 381, 162 
Misc. 188. 

57. N.Y.—In re New York Title & 
Mortgage Co., 9 N.Y.S.Sd 994, 170 
Misc. 109. 

Hotioe of application 

Stockholders are not legally enti¬ 
tled to notice of application for ap¬ 
proval of proposed compromises.— 
In re New York Title & Mortgage 
Co.. 9 N.Y.S.2d 994, 170 Misc. 109. 
PosslhUlty of greater recovery 
In order to justify a compromise 


of trust claims. It is not necessary' 
to prove conclusively that the trust 
claimants will otherwise recover a 
considerably greater amount than 
that proposed to be paid under the 
terms of the settlement, but the su¬ 
perintendent need only show that 
there is a reasonable possibility that 
this may occur, and the judgment 
of the superintendent concerning the 
advisability of a proposed compro¬ 
mise is entitled to great weight and 
is not lightly to be set aside.—In re 
New York Title & Mortgage Co., 9 N. 
Y.S.2d 994, 170 Misc. 109. 

58. N.Y.—In re New York Title & 
Mortgage Co.. 9 N.Y.S.2d 994, 170 
Misc. 109. 

59. N.Y.—In re New York Title & 
Mortgage Co., 289 N.Y.S. 378, 160 
Misc. 1—In re New York Title & 
Mortgage Co., 286 N.Y.S. 399, 15S 
Misc. 717. 

Through trustees 

In proceeding to liquidate, distri¬ 
bution to certificate holders may be 
made through trustees appointed In, 
reorganization proceedings.—^In re 
New York Title & Mortgage Co., Se¬ 
ries C-2, F-1, B-K, 11 N.Y.S.2d 828, 
257 App.Div. 19, modifying In re 
New York TiUe & Mortgage Co., 8 
N.Y.S.2d 43, 169 Misc. 605, and In 
re New York Title & Mortgage Co. 
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(Series C-2, P-1, B-K), 11 N.T,S.24 
882. 171 Misc. 46. motion denied 12 
N.T.S.2d 853. 257 App-DIv. 933, re- 
argument denied 12 N.Y.S.2d 1021, 
257 App.Div. 822, appeals dismissed 
In re New York Title & Mortgage Co. 
(Series C-2 and Series P-1), 24 N. 
R2d 491, 281 N.Y. 829. 

60. Ariz.—^Arizona Mut. Auto Ins. 
Co. V. Bisbee Auto Co., 197 P. 980,. 
22 Ariz. 376. 

Actuary see 1 C.J.S. p 1449 note 66. 
Acts in. furtherance of husinesB 
An insurance agent is one ap¬ 
pointed by an insurance company to 
perform some act or acts in further¬ 
ance of the business of his principal. 
—Gates V. Justice, 148 S.E. 197, 107 
W.Va. 331. 

Folioy-wrltliLg agent 
An Insurance agent who has au¬ 
thority to Issue and countersign pol¬ 
icies is a policy-writing agent.—Com¬ 
mercial Casualty Ins. Co. v. Connel- 
lee. 9 P.2d 952, 156 Okl. 170. 

6L Wash.—Day v. St Paul Fire & 
Marine Ins. Co., 189 P.' 95. Ill 
Wash. 49—^Reynolds v. Pacific Ma¬ 
rine Ins. Co.. 178 P. 811, 105 Wash. 
668 . 

32 C.J. p 1053 note S5. 

68. Cal.—Garrison v. California Em¬ 
ployment Stabilization Commis¬ 
sion. App., 149 P.2d 711. 
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in the absence of any selection by him, with a com¬ 
pany selected by the solicitor.®S 

The nature of an insurance agency as distin¬ 
guished from the nature of an insurance broker 
will be discussed infra §§ 139, 140. Other distinc¬ 
tions between insurance agents and brokers are 
discussed in Brokers § 3. 

§ 138. Nature of Agency 

Particular matters relating to the nature of an 
insurance agency will be discussed in detail in the 
sections immediately following. 

Examine Pocket Parts for later cases. 

§ 139. - Of Insurance Agent in General 

An Insurance agent ordinarily is the agent of the 
insurer with regard to matters connected with the solici¬ 
tation of the risk, the making of the application, and the 
issuance of the policy. 

An insurance agent in the sense of one who 
is employed to solicit risks and effect insurance is 
the agent of the company by which he is ap¬ 
pointed or employed with regard to matters con¬ 
nected with the solicitation of the risk, the making 


of the application and the issuance of the policy,®^ 
and cannot be considered in any sense as the agent 
of insured in any matter connected with the issu¬ 
ance of the policy.®® This rule applies to mutual 
as well as stock companies,®® and, as discussed in¬ 
fra § 142, also applies notwithstanding a stipula¬ 
tion inserted in the policy subsequently issued that 
the acts of such agent in making out the applica¬ 
tion shall be deemed the acts of insured. His status 
as agent of the company is not changed by the fact 
that he is the agent of insured, in charge of the 
property on which the policy is issued,®^ or that 
he is the agent of insured with regard to other mat¬ 
ters.®® 

As a general rule, an insurance agent does not 
become the agent of insured by reason of the fact 
that he is authorized to place the insurance, at his 
election, yi one or more of several companies, which 
he represents,®® although it has been held that, for 
the purpose of applying for the insurance, he is 
the agent of insured.^® If he procures several poli¬ 
cies for insured, one in his own company and the 
others in several other companies, he acts, in pro- 


63. Arlz.—Washingrton Nat. Ins. Co. 
V. Employment Security Commis¬ 
sion, 144 P.2d 6S8. 

Md.—^American Casualty Co. of Read- 
ingr. Pa.. V. Ricas, 22 A.2d 484, 179 
MdL 627. 

66. Colo.—Federal Life Ins. Co. v. 

Eras, 45 P.2d 636. 96 Colo. 589. 
Conn.—^Norwalk Tire & Rubber Co. 
V. Manufacturers' Casualty Ins. 
Co., 145 A. 44, 46, 109 Conn. 609, 
citingr Corpus JUrls. 

Idaho.—Bales v. General Ins. Co. of 
America, 24 P.2d 57. 53 Idaho 327. 
Ky.—^Hurst Home Ina Co. v. Led¬ 
ford, 268 S.W. 1090, 207 Ky. 212. 
Md.—^American Casualty Co. of Read¬ 
ing:. Pa., V. Ricas, 22 A.2d 484, 179 
Md. 627. 

Minn.—^En^e v. John Hiancock Mut. 
Life Ins. Co., 286 N.W. 207, 183 
Minn. 117. 

N.T.—Rose Inn Corporation v. Na¬ 
tional Union Fire Ins. Co., 232 N. 
T.S. 351, 133 Misc. 440, reversed on 
other grrounds 243 N.T.S. 249, 229 
App.Div. 349, affirmed 179 N.B. 256, 
258 N.T. 51. S3 A.L.R. 293. 

Tenn.—^Moak v. Continental Casualty 
Co., 4 Tenn.App. 287. 

32 C.J. p 1053 note 61. 

Certlfloats of authority 
The statute requiring: every insur¬ 
ance ag:ent in order to do business 
In the state to have a certificate of 
authority to act as agent for each 
company he represents issued by the 
state insurance commissioner, to be 
issued on the written request of the 
company, leaves no doubt that one 
who is authorized to act as insur¬ 


ance agent Is the agent of the com¬ 
pany.—^Rust V. Metropolitan Life 
Ins. Co., 172 A. 869, 6 W.W.Harr., 
Del., 199. 

SUmited authority 
Even though an insurance agent's 
authority is limited, he is the agent 
of insurer, not of insured.—^Ames v. 
Auto Owners* Ins. Co., 195 N.W. 686, 
225 Mich. 44. 

seller of automoMle in taking ap¬ 
plication for insurance thereon acts 
as agent of Insurer, not of insured. 

^Raymond v. Auto Owners* Ins. Co., 
210 N.W. 247, 286 Mich. 393. 

Xh Rhode Xslaud 

(1) A duly authorized agent is the 
agent of an insurance company in 
taking applications for insuranca— 

j Manclni v, Yorkshire Ins. Co.. Limit¬ 
ed, of York, England, 170 A. 82. 54 
RI. 79. 

(2) An Insurance agent, however, 
who is merely empowered to so¬ 
licit applications for insurance is the 
agent of the applicant—Wolf v. Pru¬ 
dential Ins. Co. of America, 4 A.2d 
897, 62 R.I. 270^-Salvate v. Firemen's 
Ins. Co.. 108 A. 679, 42 RL 433. 

66. Conn.—Norwalk Tire & Rubber 
Co. V. Manufacturers' Casualty Ins. 
Co.,-146 A. 44. 109 Conn. 609. 

Tenn.—Moak v. Contlnentcd Casualty 
Co., 4 Tenn-App. 287. 

W.Va.—Gates v. Justice, 148 S.B. 197, 
198, 107 W.Va. 331, citing Corpus 
Juris. 

82 CJ. p 1058 note 62. 

Ky.—^Hurst Home Ina Co, v. 
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Ledford, 268 S.W. 1090, 207 Ky. 
212 . 

Mich.—^Rorlck v. State Mut. Rodded 
Fire Ins. Co. of Michigan, 248 N.W. 
684, 263 Mich, 169—Ames v. Auto 
Owners’ Ins. Co., 196 N.W. 686. 225 
Mich. 44. 

32 C.J. p 1063 note 63. 

67. Iowa.—Nertney v. National Fire 
Ins. Co. of Hartford, Conn., 203 N. 
W. 826, 199 Iowa 1368. 

32 C.J. p 1058 note 65. 

68. Mo.—Shutts V. Milwaukee Me¬ 
chanics' Ins. Co., 141 S.W. 16, 169 
Mo.App. 436. 

32 C.J. p 1054 note 66. 

6®* N.T.—^Rose Inn Corporation v. 
National Union Fire Ins. Co., 232 
N.T.S. 851, 133 Mlsc. 440, reversed 
on other grounds 243 N.T.S. 249, 
229 App.Div. 349, aflfirmed 179 N.B. 
266, 268 N.T. 61, 83 A.L.R. 293. 
Wash.—Codd v. New York Under¬ 
writers Ins. Co., 144 P.2d 284. 

32 C.J. p 1054 note 67. 

Geueral authority 
The fact that insured gave the In¬ 
surance agent general authority to 
take out a policy of Insurance on the 
property with discretion to select 
the company in which it should be 
insured, and with further authority 
to cancel any policies whenever nec¬ 
essary and to take out other policies 
in place thereof, did not make him 
the agent of Insured.—^Hanover Fire 
Ins. Co. V. D. W. Ray & Son, Tex. 
Civ.App./. 26 S.W.2d 295, error dis¬ 
missed. 

70. R.I.—Affleck V. Kean, 148 A. 824, 
50 RL 406. 
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curing the former policy, as the agent of the compa¬ 
ny but as to the policies in other companies, not 
represented by him, it is generally held that he acts 
as agent of insured,^2 notwithstanding he receives 
a commission from the company,73 although there 
is also authority to the effect that in such a case 
he acts as agent of the company and not of in¬ 
sured.'^* 

§ 140. -Of Broker or Agent for Insured 

in General 

An Insurance broker ordinarily acts as agent for the 


Insured as to all matters within the scope of his employ¬ 
ment. 

An insurance broker, like other brokers, is pri¬ 
marily the agent of the person who first employs 
him,75 and, in the absence of a statute to the con¬ 
trary, he is the agent of insured as to all matters 
within the scope of his emplo>Tnent,76 and acts or 
knowledge of such broker or agent will be binding 

on, or imputed to, insured and not to the compa- 

ny. 77 In the absence of a statute to the contrary, 
such broker or agent is the agent of insured, even 
though he solicits the insurance, 78 or the policy is 


71 . Mass.—Westfleld Cigar Co. v. In¬ 
surance Co. of North America, 47 
K.E. 1026. 169 Mass. 382. 

32 C.J. P 1054 note 68. 

72. Cal.—^Detroit Trust Co. v. Trans¬ 
continental Ins. Co. of New York, 
287 P. 535. 105 Cal.App. 395. 

Conn.—Norwalk Tire & Rubber Co. 
V. Manufacturers* Casualty Ins. 
Co.. 145 A. 44. 109 Conn. 609. 

32 C.J. p 1054 note 69. 

Other oom^aiiy and Insured 
Soliciting agent for fire Insurer 
was held to have acted for other 
company to which application was 
made for further Insurance and for 
applicants therefor in making such 
application.—^Home Ins. Co. of New 
York. V. Lake Dallas Gin Co.. 93 S.W. 
2d 388, 127 Tex, 479, reversing. Civ. 
App.. 59 S.W.2d 305. 

73. La.—^Morris McGraw Wooden 
Ware Co. v. German Fire Ins. Co., 
52 So. 183, 126 La. 32, 38 L.R.A.,N. 
S., 614, 20 AnmCas. 1229. 

74. Mich.—^Macatawa Transp. Co. v. 
Firemen’s Fund Ins. Co., 146 N.W. 
396, 179 Mich. 443. 

32 C.J. p 1054 note 71. 

75. IT.S.—^International Paper Co. v. 
General Fire Assur. Co., C.C.A.N. 
Y., 263 F. 363. 

78, TJ.S.—^Equity Mut. Ins. Co. v. 
General Casualty Co. of America, 
C.C.A.Kan., 139 P.2d 723—Smith v. 
Firemen’s Ins, Co., C,C.A.Wls., 104 
F.2d 546—Spann v. Commercial 
Standard Ins. Co. of Dallas, Tex, 
aC.A.Ark., 82 F.2d 593—Hessel- 
berg V. iSltna Life Ins. Co., C.C.A. 
Mo., 75 F.2d 490, certiorari denied 
56 S.Ct. 144, 296 U.S. 623, 80 L.Ed. j 
442—Strangio v. Consolidated In¬ 
demnity & Insurance Co., C.C.A. 
Cal., 66 F.2d 380, 335, quoting Cor¬ 
pus Juris —General Accident Assur. 
Co. V. Caldwell, aC.A.Cal., 59 P- 
2d 473—Eagle Star & British Do¬ 
minions V. Tadlock, D.C.Cal., 22 
F.Supp. 646, 648, citing Corpus Ju¬ 
ris. 

Cal.—^Purcell v. Pacific Automobile 
Ins. Co., 64 P.2d 1114, 1116, 19 Cal. 
App.2d 230, citing Corpus Juris. 
Conn.—^Ursini v. Goldman, 173 A. 789, 
118 Conn. 554. 


Mo.—Giberson v. York County Mut. 
Fire Ina Co., 142 A. 481, 127 Me. 
182. 

Md.—^Eagle Star & British Dominions 
Ins. Co. of London v. Fleischman. 

2 A.2d 424, 175 Md. 433—Sun Ins. 
Office, Limited, of London v. Mal- 
llck, 153 A. 36. 160 Md. 71. 

Mo.—Gilbert v. Malan, 100 S.W.2d 
606, 231 Mo. App. 469—Southern 
Surety Co. v. Mercantile Ins. Agen¬ 
cy, App., 288 S.W. 965—Park v. Fi¬ 
delity & Casualty Co. of New York, 
App., 279 S.W. 246, certiorari 
quashed State ex rel. Park Danes, 
289 S.W. 957. 316 Mo. 346—Wolf v. 
Hartford Fire Ins. Co., 269 S.W. 
701, 219 Mo.App. 307, transferred, 
see 268 S.W. 846, 304 Mo. 459. 

N.H—McCabe v. Hartford Accident 
& Indemnity Co., 4 A.2d 661, 90 
N.H. 80. 

N.Y.—Clinchy v. Grandview Dairy, 
27 N.E.2d 426, 283 N.Y, 89. revers¬ 
ing IS N.Y.S.2d 114, 267 App.Div. 
800, appeal granted 14 N.Y.S. 2d 
1022, 258 App.Dlv. 708—Kadelburg 
V. Hartford Accident & Indemnity 
Co., 227 N.Y.S. 619, 223 App.Div. 
169, affirmed 162 N.E. 563, 248 N. 
Y. 664—^^tna Life Ins. Co. v. Har¬ 
ris & Reichard Fur Dyers, 270 N.Y. 
S. 543, 161 Misc. 443—New Amster¬ 
dam Casualty Co. v. Beren. 253 N. 
Y.S. 615, 142 Misc. 297—Rose Inn 
Corporation v. National Union Fire 
Ins. Co., 282 N.Y.S. 851. 183 Misc. 
440, reversed on other grounds 243 
N.Y.S. 249, 229 App.Div. 349. af¬ 
firmed 179 N.E. 266, 258 N.Y. 61, 
83 A.L.R 293—Wright v. American 
Equitable Assur, Co. of New York, 
226 N.Y.S. 470, 131 Misc. 215— 
Perry v. New York Life Ins. Co., 22 
N.Y.S.2d 696. 

Ohio.—Stredelman v. City of Cincin¬ 
nati, 176 N.E. 680, 88 Ohio App. 
539. affirmed 176 N.E. 216, 123 Ohio 
St. 642. 

Tex—Overland Sales Co. v. Ameri¬ 
can Indemnity Co., Civ.App., 256 
S.W. 980. 

Wash.—^Abelson v. Fidelity & Casual¬ 
ty Co. of New York, 2 P.2d 272. 
164 Wash. 20—^Day v. St. Paul Fire 
& Marine Ins. Co., 189 P. 95, 111 
Wash. 49. 

32 C.J. P 1054 notes 75, 76. 
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Appllcatiou and proonrement 

(1) Insurance broker not acting 
under employment from any special 
company is agent and representative 
of insured in making application for 
and procuring policy.—^Rosedale Se¬ 
curities Co. V. Home Ins. Co. of New 
York, 243 P. 1023. 120 Kan. 415. 

(2) A licensed Insurance broker 
acted as insured’s agent in negotiat¬ 
ing through another such broker for 
issuance of motor vehicle liability 
policy by a company other than that 
of which former broker was agent 
to replace policy which latter com¬ 
pany decided to cancel.—McCabe v. 
Hartford Accident & Indemnity Co., 
4 A.2d 661. 90 N.H. SO. 

Xmmrance solioltoxs h^d to he hro- 
kers and as such agents of Insured. 
IlL—^Tri-City Transp. Co. v. Bitumi¬ 
nous Casualty Corporation, 37 N.E. 
2d 441, 311 I11.APP. 610. 

Md.—^American Casualty Co. of Read¬ 
ing, Pa., V. Rlcas, 22 A.2d 484, 179 
Md. 627. 

Tenn.—Glisson v. Stone, 4 TenmApp. 
71. 

Insnxanoe is such a 8i>e- 
cialty that use of brokers by vessel 
owners is almost necessary for ben¬ 
efit of insured owners, and in pro¬ 
curing the insurance and dealing 
with underwriters the broker is 
agent of vessel owners.—Connecticuc 
Fire Ins. Co. v. Davison Chemical 
Corporation, D.C.Md., 64 F.Supp. 2. 

77. U.S.—^Eagle Star & British Do¬ 
minions V. Tadlock, D.C.Cal., 22 F. 
Supp. 545, 548, citing Corpus Juris. 

m.—^Tri-City Transp. Co. v. Bitumi¬ 
nous Casualty Corporation, 37 N. 
E.2d 441, 311 I11.APP. 610. 

N.Y.—Globe & Rutgers Fire Ins. Co. 
V. Warner Sugar Refining Co., 176 
N.Y.S. 3, 187 App.Div. 492—Salzano 
V. Marine Ins. Co., 159 N.Y.S. 277, 
173 App.Div. 275. 

32 C.J, p 1054 note 77. 

Notice to agent of: 

Insured generally see infra S 170. 
Insurer generally see Infra S 164. 

78. Md.—^American Casualty Co. of 
Reading, Pa., v. Ricas, 22 A.2d 484, 
179 Md. 627. 

Mass.—Sheridan v. Massachusetts 
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delivered to him,*^** and he collects the premium as 
agent of the company,8® and even though he re¬ 
ceives his compensation from the company or its 
agent.8i The fact that one is an insurance agent 
for other companies does not prevent him from be¬ 
ing an insurance broker and agent for insured.82 

Group insurance. Employers, in procuring group 


policies for the benefit of employees, obtaining ap¬ 
plications of employees, taking pay-roll deduction 
orders, reporting changes in the insured group, pay¬ 
ing premiums, and in doing whatever may serve to 
obtain and keep the insurance in force, do not act 
as agents of insurer, but for their employees or 
for themselves.83 This is also true of a labor un- 


Fire & Marine Ins. Co., 124 N.E. 
249, 233 Mass. 479. 

32 C.J. p 1054 note 78. 

SnlmilssioiL of application 

The mere fact that an independent 
Insurance solicitor submitted com¬ 
plainant's application for automobile 
liability policy to an agent of de¬ 
fendant, which was an Insurance 
company, did not make solicitor de¬ 
fendant's agent.—^American Casualty 
Co. of Reading, Pa., v. 'Rlcas, 22 A. 
2d 4S4, 179 Md. 627. 

79. Mo.—^Park v. Fidelity & Casual¬ 
ty Co. of New York, App., 279 S. 
W. 246, certiorari quashed State 
ex rel. Park v. Daues, 2S9 S.W. 957, 
316 Mo. 346. 

Wis.—Cooper v. Froelke, 245 N.W. 

154, 209 Wis. 314. 

32 C.J. p 1054 note 79. 

80. U.S.—^Mannheim Ins. Co, v. Hol¬ 
lander. D.C.N.Y.. 112 F. 549. 

CSheoks payable to agent 
Where insured, with the applica¬ 
tion requiring payment to be made 
by bank draft or certified check to 
Insurer's order before her, gave the 
alleged agent cash or checks payable 
to his order, she necessarily made 
him her agent for the purpose of 
conveying her money to the Insurer. 
—Perry v. New York Life Ins. Co., 
22 N.Y.S.2d 696. 

81. Cal.—^Detroit Trust Co. v. Trans¬ 
continental Ins. Co. of New York, 
287 P. 535, 105 Cal.App. 395. 

Mo.—Park v. Fidelity & Casualty Co. 
of New York. App., 279 S.W. 246, 
certiorari quashed State ex rel. 
Park V. Daues, 289 S.W. 957, 316 
Mo. 346. 

N.Y,—^Perry v. New York Life Ins. 

Co., 22 N.Y.S.2d 696. 

Vt.—Bardwell v. Commercial Union 
Assur. Co., 163 A. 633, 105 Vt. 106, 
followed in Bardwell v. Continen¬ 
tal Ins. Co.. 163 A. 639, 105 Vt. 
121, Bardwell v. Fire Ass'n of Phil¬ 
adelphia, 163 A. 639, 105 Vt. 122, 
Bardwell v. Home Ins. Co.. 163 A. 
639. 106 Vt. 123, Bardwell v. In¬ 
surance Co. of North America, 163 
A. 640, 105 Vt 124, Bardwell v. 
National Fire Ins. Co., 163 A. 640, 
105 Vt 125, Bardwell v. Pennsyl¬ 
vania Fire Ins. Co., 163 A. 640, 105 
Vt. 136, and Bardwell v. Phoenix 
Ins. Co., 163 A. 640, 105 Vt 127. 
Wash.—^Abelson v. Fidelity ^ Casu¬ 
alty Co. of New York, 2 P.2d 272, 
164 Wash. 20. 


Wis.—Cooper v. Froelke, 245 N.W. 

154, 209 Wis. 314. 

32 C.J. p 1055 note 81. 

Ohaaga of brokers 

(1) Where insured, before con¬ 
tracting for the Insurance, notified 
insurer that he had changed brokers, 
insurer was not liable to the orig¬ 
inal broker for his commissions. 
Cal.—Erlin v. National Union Fire 

Ins. Co., 18 P.2d 660, 217 Cal. 374. 
N.Y.—Clinchy v. Grandview Dairy, 
27 N.E.2d 425, 283 N.Y. 39, revers¬ 
ing 13 N.Y.S.2d 114, 257 App.Div. 
300, appeal granted 14 N.Y.S.2d 
1022, 258 App.Div. 708. 

(2) Insured's substitution of bro¬ 
kers will bar original broker from 
recovering commissions from insur¬ 
er.—Beidler & Bookmyer v. Universal 
Ins. Co.. C.C.A.N.Y., 140 F.2d 390, 
affirming, D.C., 50 F.Supp. 85—Beid¬ 
ler & Bookmyer v. Universal Ins. Co., 

C. C.A.N.y.. 134 F.2d 828, affirming. 

D. C.. Beidler & Bockmyer Co. v. Uni¬ 
versal Ins. Co., 46 F.Supp. 806. 

(3) On receiving notice of change 
of brokers, insurer is not obligated 
to conduct an inquirj’' as to whether 
insured acted in good faith. 

U.S.—^Beidler & Bookmyer v. Uni¬ 
versal Ins. Co., supra. 

N.Y.—Clinchy v. Grandview Dairy, 
supra. 

(4) Insurer, acting in good faith, 
cannot be held liable for broker's 
commission solely on ground that 
broker’s client acted in bad faith 
to prevent placing of insurance by 
broker.—Erlin v. National Union Fire 
Ins. Co., 18 P,2d 660, 217 CaL 374. 

82. Mo.—Wolf V. Hartford Fire Ins. 
Co., 269 S.W. 701, 219 Mo.App. 307, 
transferred, see 263 S.W. 846, 304 
Mo. 459. 

83. U.S.—^Boseman v. Connecticut 
General Life Ins. Co., Tex., 57 S.Ct. 
686, 301 U.S. 196, 81 L.Ed. 1036, 
110 A.L.R. 732, affirming, C.C.A., 
Connecticut General Life Ins. Co. 
V. Boseman, 84 F.2d 701, certiorari 
granted Boseman v. Connecticut 
General Life Ins. Co., 57 S.Ct. 312, 
299 U.S. 637, 81 L.Bd. 395—Metro¬ 
politan Life Ins. Co. v. Quilty, C.C. 
A.I11., 93 F.2d 829. 

Ark.—Connecticut General Life Ins. 
Co. V. Speer, 48 S.W.2d 553, 185 
Ark. 615. 

Ga—^T higpen v. Metropolitan Life 
Ins. Co., 195 S.E. 591, 57 GaA.pp., 

800 


405—Lancaster v. Travelers Ina 
Co., 189 S.E. 79. 64 Ga.App. 718. 
Ind.—Metropolitan Life Ins. Co. v. 

Henry, 24 N.E.2d 918, 217 Ind. 33. 
Kan.—^Leach v. Metropolitan Life 
Ins. Co., 261 P. 603. 124 Kan. 584. 
rehearing denied 263 P. 784, 125 
Kan. 129. 

Ky.—^Mason’s Adm'x v. Prudential 
Ins. Co. of America, 164 S.W.2d 
386, 291 Ky. 347—Equitable Life 
Assur. Soc. V. Hall. 69 S.W.2d 977, 
253 Ky. 450. 

N.J.—Kloldt V. Metropolitan Life 
Ins. Co.. 16 A.2d 274, 18 N.J.Misc. 
661. 

N.C.—^Dewease v. Travelers Ins. Co., 
182 S.B. 447, 208 N.C. 732. 

Pa.—^Miller v. Travelers Ins. Co., 
17 A.2d 907, 143 Pa.Super. 270. 
Tenn.—American Nat Ins. Co, v. 

Jackson, 12 Tenn.App. 305. 

Effect of statute making persons so¬ 
liciting Insurance agent of insurer 
see infra S 142. 

Collection of pramituns 
Where insurer looks to the com¬ 
pany for payment of premiums and 
has no concern 'whether the employ¬ 
er collects them from the employee, 
the employer is not the agent of in¬ 
surer in the collection and forward¬ 
ing of premiums.—^Duval v. Metro¬ 
politan Life Ins. Co., 136 A. 400, 82 
N.H. 543, 60 A.L.R. 1276, 

Enrollment requirements 
A condition that the employer 
must enroll a certain per cent of the 
employees is not a commission to 
the employer to act as insurer’s 
agent.—^Duval v. Metropolitan Life 
Ins. Co., 136 A. 400, 82 N.H. 543, 50 
A.L.R. 1276. 

GUving notice 

(1) Pact that the employer is ex¬ 
pected to co-operate with the em¬ 
ployee in giving notice of claim, 
proof of loss, etc., does not make it 
the agent of insurer.—^Duval v. Met¬ 
ropolitan Life Ins. Co., supra. 

(2) Employer obtaining group pol¬ 
icy was not insurer's agent as re¬ 
gards any obligation to notify em¬ 
ployee of termination of employment. 
—^Emerlck v. Connecticut General 
Life Ins. Co., 179 A. 835, 120 Conn. 60, 
105 A.L.R. 413. 

Knowledge of employer of termina¬ 
tion of employment eus notice to 
employee under group policy see 
infra I 169. 

Gratuity 

An employer who causes Insurance 
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ion with relation to a group insurance policy on 
its members and employees.^^ The fact that the 
certificates given employees refer to the master pol¬ 
icy issued to the employer for further information 
does not make the employer the agent of insur¬ 
er,and, where insurer has furnished the employ¬ 
er full information as to the terms of the policy, 
insurer is not responsible for the way in which the 
employer imparts the information to the employ¬ 
ees.^® Where, however, the handling of the in¬ 
surance by the employer for insurer includes the 
receipt of the employee’s application and the de¬ 
termination of his insurability as an employee and 
of the amount of the consideration to be paid by 
the insured employee, the employer in this handling 


process has been held to be the agent of insurer.*^ 

When agent of company. An insurance broker 
may, of course, employed by the company as its 
agent.8® Whether he is an agent of insured or of 
insurer depends on the facts of each particular 
case,®® but, since ordinarily he is the agent of in¬ 
sured, there must be evidence of some action on 
the part of the company, or of facts, from which a 
general authority to represent it might be fairly 
inferred.®® He may become the agent of the com¬ 
pany because of some special condition or circum¬ 
stance in the particular case,®i or for certain pur¬ 
poses ;®2 and under some of the statutes regulating 
insurance agents and brokers the term “agent” as 
defined therein, as any person who in any manner 


to be Issued on lives of his em¬ 
ployees as a gratuity is not agent of 
insurer In performance of obligations 
imposed by policy.—^Tibbs v. Equita¬ 
ble Life Assur. Soc. of TJ. S.. App.. 
172 S.W.2d 6S9, certiorari denied 168 
S.W.2d 779, 179 Tenn. 694. 

FrocnxliLg Insnranoe 

(1) Pact that group insurance plan 
was to furnish protection to em¬ 
ployees did not RULke insurer charge¬ 
able with conduct of employer, who 
brought Insurer and Insured into re¬ 
lation.—Duval V. Metropolitan Life 
Ina Co., 138 A. 400, 82 N.H. 548, 50 
A.L.R. 1276. 

<2) A provision that employer 
should forward a list of applications 
of new employees did not make em¬ 
ployer Insurer's agent for other pur¬ 
poses.—^Duval V. Metropolitan Life 
Ins. Co., supra. 

84b N.T.—People v. Van Amringe. 
194 N.E. 764. 266 N.T. 277. 

85 . n.H.—^D uval V. Metropolitan 
Life Ins. Co.. 186 A. 400. 82 N.H. 
543, 50 A.L.R. 1276. 

88. N.H.—Duval v. Metropolitan 
Life Ins. Co., supra. 

87. U.S.—John Hancock Mut. Life 
Ins. Co. of Boston. Mass., v. Dor¬ 
man. C.C.A.Cal., 108 P.2d 220, af¬ 
firming, D.C., Dorman v. John Han¬ 
cock Mut Life Ins. Co. of Boston, 
Mass., 25 F.Supp. 889. 

Services for both 

Where association to which group 
policy was issued collected premiums 
for Insurer, accepted applications for 
insurance for It collected premiums 
from old members and prospective 
members for Insurer, and at the 
same time performed services for its 
members, evidence showed that as¬ 
sociation was performing services 
for both its members and insurer 
with their knowledge and consent— 
Kentucky Home Mut Life Ins. Co. 
V. Marshall, 163 S.W.8d 45, 291 Ky. 
129. 


Consent to dual agency generally see 
Infra S 141. 

88. Kan.—Riddle v. Rankin, 69 P.2d 
722, 727. 146 Kan. 316, citing Oor- 
pus Juris. 

Mo.—Gilbert v. Malan, 100 S.W.2d 
606, 231 Mo.App. 469. 

Ohio.—Twin City Fire Ins. Co. v. 
Zupnlk, 167 N.B. 695, 697, 32 Ohio 
App. 138, quoting Corpus JUxis. 

32 C.J. p 1055 note 83. 

89. Mo.—Gilbert v. Malan. 100 S.W. 
2d 606, 231 Mo.App. 469—Park v. 
Fidelity & Casualty Co. of New 
York, App., 279 S.W. 246. certiorari 
quashed State ex rel. Park v. 
Danes, 289 S.W. 967. 316 Mo. 346— 
Wolf V, Hartford Fire Ina Co., 269 
S.W. 701, 219 Mo.App. 807, trans¬ 
ferred, see 263 S.W. 846, 804 Mo. 
459—^Buck V, Stuyvesant Ins. Co. 
of City of New York, 237 S.W. 
840, 209 Mo.App. 302. 

Or.—Pacific Trading Co. v. Sun Ins, 
Office, 13 P.2d 618, 140 Or. 314. 

Va.—Pacific Fire Ins. Co. v. Bowers, 
176 S.B. 763, 163 Va. 349. 

Acts detennluative 
The acts of a person, and not what 
he is called, determine whether he is 
a broker or an agent—^Tri-City 
Transp. Co. v. Bituminous Casualty 
Corporation, 37 N.B.2d 441, 311 Dl* 
App. 610, 

Question of fact 

Whether a broker is the agent of 
Insurer or Insured is a question of 
fact.—^Ladone, for Use of Ware, v. 
National Casualty Co., 279 IlLApp. 
258. 

90. U.S.—Hesselberg v. ^tna Life 

Ins. Co., C.C.AMo., 76 P.2d 490, 
certiorari denied 66 S.Ct 144, 296 
U.S. 625, 80 LuBd. 442. 

Casper v. American Equitable 
Assur. Co. of New York, 257 N.T. 
S. 632. 148 Misc. 916—Wright v. 
American Equitable Assur. Co. of 
New York, 225 N.Y.S. 470. 181 Misc. 
215. 

Ohio.—Twin City Fire Ins. Co. v. 
801 


Zupnlk, 167 N.E. 695, 697, 32 Ohio 
App. 138, quoting Corpus Juris. 

32 C.J. p 1055 note 84. 

91. U.S.—^Hesselberg v. ^tna Life 
Ins. Co.. C.C.A.MO., 75 F.2d 490. 
certiorari denied 56 S.Ct 144, 296 
U.S. 623, SO L.Ed. 442. 

Ill.—Green v. James Stewart Corpo¬ 
ration. 7 N.E.2d 497, 289 Ill.App. 
616. 

32 C.J. p 1055 note 85. 

92. Kan.—Riddle v. Rankin. 69 P* 
2d 723, 146 Kan. 316. 

Tex.—^Zurich General Accident & Li¬ 
ability Ins. Co. V. Fort Worth 
Laundry Co., Civ.App., 58 S.W.2d 
1058, rehearing denied 63 S.W.2d 
236. 

32 C.J. p 1055 note 86. 

Bellvexy and coUeotloa 
Where an insurance broker is in¬ 
trusted by the company with the de¬ 
livery of a policy and the collection 
of the premiums thereon without any 
directions so to do by insured, he is 
to be regarded as the agent of the 
company for such purpose. 

Ind.—Johnson v. Schrapferman, 119 
N.E. 494, 67 Ind.App. 606. 

Kan.—Rosedale Securities Co. v. 
Home Ins. Co. of New York, 248 
P. 1023, 120 Kan. 415. 

Md.—Sun Ins. Office, Limited, of 
London v. Mallick, 153 A. 85. 160 
Md. 71. 

Mo.—Gilbert v. Malan, 100 S.W.2d 
606. 231 Mo.App. 469—Luthy v. 
Northwestern Nat. Ins. Co. of Mil¬ 
waukee, Wis., 20 S.W.2d 299. 224 
Mo-App. 371, quashal of opinion 
and Judgment denied State ex reL 
Northwestern Nat. Ins. Co. v. 
Trimble, 20 S.W.2d 46, 823 Mo. 458 
—Farber v. American Automobile 
Ins. Co.. 177 S.W. 675, 191 Mo.App. 
807. 

N.T.—ZBStna Life Ins. Co. v. Harris 
& Reichard Fur Dyers. 270 N,Y.S. 
543, 161 Misc. 443—Saulmack Real¬ 
ty Corporation v. Kipp, 17 N.Y.S. 
2d 760—^In re Sommer's Bstate» 1* 
N.T.S.2d 47, 


44C.J.S.-61 
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aids the insurance company in the transaction of its 
business, is broad enough to include an insurance 

broker.®^ 

Where insured acts hy mail or express directly 
with the company, the postal or express authorities 
are his agents, and not the agents of the company.®^ 

Termination, An insurance broker’s authority is 
at an end when he has obtained a valid contract of 
insurance; and he is no longer the agent of either 
party for any purpose, unless and until he is con¬ 
stituted such agent for another purpose by one of 
the parties.®® 

§ 141. - Dual Agency 

As a general rule the same person cannot act as agent 
for the Insurer and the Insured without the knowledge 
and consent of both; but dual agency frequently Is per¬ 
mitted where in so acting the agent does not represent 
conflicting interests. 


As a general rule the same person cannot act as 
as agent for both the company and insured,®® un¬ 
less he does so with the consent of both parties,®7 
or, at least, with the full knowledge and consent of 
the complaining party.®® In accordance with this 
rule an insurance agent, authorized to contract for 
insurance on behalf of the company, cannot become 
the agent of the person applying for insurance with¬ 
out the company’s consent,®® and if he does so con¬ 
tracts entered into by him may be avoided by the 
company.^ 

The general rule that the same person cannot act 
as agent for both the company and insured is sub¬ 
ject to some exceptions.® The same person may 
act for the different principals in separate matters 
in which their interests are not conflicting and his 
duties not inconsistent.® It is possible for an in¬ 
surance broker, although first employed by one par- 


93: Iowa.—^Johnson v. Farmers* Ins. 
Co.. 168 N.W. 264, 184 Iowa 680. 

32 C.J. p 1055 note SS. 

94L Tenn.—State v. Connecticut 
Mut. Life Ins. Co.. 61 S.W. 75, 106 
Tenn. 282. 

95. U.S.—Smith v. Firemen’s Ins. 
Co., C.C.A.Wis.. 104 F.2d 546. 

Mo.—Gilbert v. Malan, 100 S.W,2d 
606. 281 Mo.App. 469—Park v. Fi¬ 
delity & Casualty Co. of New York, 
App., 279 S.W. 246, certiorari 
quashed State ex rel. Park v. 
Daues. 289 S.W. 957, 316 Mo. 346. 

Termination of authority to act for: 
Company see Infra $ 148. 

Insured see infra $ 168. 

96. Iowa.—Hawkeye Clay Works v. 
Globe & Rutgers Fire Ins. Co., 211 
N.W. 860, 862. 202 Iowa 1270, cit¬ 
ing Corpus Jails —^Nertney v. Na¬ 
tional Fire Ins. Co. of Hartford, 
Conn., 203 N.W. 826, 830, 199 Iowa 
1358, citing Coxpos Joxis. 

N.Y.—^Rose Inn Corporation v. Na¬ 
tional Union Fire Ins. Co., 243 N. 
Y.S. 249, 229 App.Div. 349, revers¬ 
ing 232 N.Y.S. 851, 133 Misc. 440, 
and affirmed 179 N.E. 256, 258 N. 
Y. 51. 83 A.L.R 293. 

Okl.—^Home Ins. Co. v. Southern Mo¬ 
tor Coach Corporation. 41 P.2d 870, 
872, 171 Okl. 94, citing Goxpiis Ja¬ 
ils. 

Tex.—Lincoln Fire Ins. Co. v. Taylor, 
Civ.App., 81 S.W.2d 1069, error dis¬ 
missed. 

32 C.J. p 1055 note 91. 

Individual adverse interest of agent 
in subject matter see infra § 156. 

97. Iowa.—^Nertney v. National Fire 
Ins. Co. of Hartford, Conn., 203 
N.W. 826, 830, 199 Iowa 1868, cit¬ 
ing Coiprui JnxlB. 

Ey.—^EZentucky Home Mut. Life Ins. 
Co. V. Marshall, 163 S.W.2d 45, 291 
Ey. 120—^Rogers v. Ramey, 248 
aw. 254, 198 Ky. 138. 


Wash.—^Klng County v. U. S. Mer¬ 
chants' & Shippers* Ins. Co., 274 
P. 704, 150 Wash. 626. 

32 C.J. p 1055 note 91, p 1071 note 82. 
Consent 

The fact that the agent acted for 
both parties will not invalidate the 
agreement where both insurer and 
insured, with full knowledge of the 
material facts, consented to the dual 
agency.—John Conlon Coal Co. v. 
Westchester Fire Ins. Co. of New 
York, D.C.Pa., 16 F.Supp. 93, affirmed, 
CC.A., Westchester Fire Ins. Co. of 
New York v, John Conlon Coal Co., 
92 P.2d 160, certiorari denied 58 S.Ct. 
271, 302 U.S. 751, 82 L.Bd. 681. 

98. Selection of known agent 

If insured selects as his agent the 
known agent of the insurance com¬ 
pany, he cannot take advantage of 
his own wrong so as to avoid the 
contract on the ground that the 
agent acted as the agent of both par¬ 
ties.—Fort Valley Coca-C61a Bottling 
Co. V. Lumbermen's Mut. Casualty 
Co.. 24 S.B.2d 846, 69 Ga.App. 120. 

99. Ga-—^Manis v. Pruden, 88 S.B. 
967, 146 Ga. 239—^Ramspeck v. Pat- 
tillo, 30 S.E. 962, 104 Ga. 772, 69 
Am.S.P-. 197, 42 L.R.A. 197. 

1. Iowa.—^Nertney v. National Fire 
Ins. Co. of Hartford, Conn., 203 
N.W. 826, 830, 199 Iowa 1858, cit¬ 
ing Cozpns Joxis. 

Okl.—Great American Ins. Co. v. 
Farmers' Warehouse Co., 217 P. 
208, 91 Okl. 118. 

S.D.—Frazier v. Hartford Fire Ins. 

Co., 211 N.W. 973, 61 S.D. 40. 

Tex.—Camden Fire Ins. Co. v. Hill, 
Com.App., 276 S.W. 887, reversing, 
Civ.App., 264 S.W. 123. 

32 C.J. p 1055 note 98, p 1071 note 81. 

8. Ga.—^Todd V. New York German- 
American Ins. Co., 59 S.HI. 94, 2 
Ga.App. 789. 


Fire insoranoe praotloe 
Dual agency is customary in lire 
Insurance practice, and it is legally 
unobjectionable where the agent acts 
in entire good faith and with due 
authority from both principals.— 
Home Ins. Co. v. Campbell Mfg. Ca, 
C.C.A.N.C., 79 P.2d 688—New Zealand 
Ins. Co. V. Larson Lumber Co., C.C. 
A.Wis., 18 P.2d 374. 

3. U.S.—John Conlon Coal Co. v. 
Westchester Fire Ins. Co. of New 
York, D.C.Pa., 16 F.Supp. 93, af¬ 
firmed, C.C.A,, Westchester Fire 
Ins. Co. of New York v. John Con¬ 
lon Coal Co., 92 F.2d 160, certiorari 
denied 58 S.Ct. 271, 802 U.S. 761, 82 
L.Ed. 681. 

Ky.—Girard Fire & Marine Ins. Co. 
of Philadelphia v. Anglo-American 
Mill Co., 294 S.W. 1036, 1037. 220 
Ey. 173. citing Corpus Juris. 

Neb.—^Fadden v. Sun Ins. Office, Lim¬ 
ited, of London, 248 N.W. 62, 124 
Neb. 712. 

N.H—Federal Ins. Co. of Hartford, 
Conn., V. Sydeman, 136 A. 186, 82 
N.H. 482. 

N.Y.—^Rose Inn Corporation v. Na¬ 
tional Union Fire Ins. Co., 243 N.Y. 
S. 249, 229 App.Div. 349, reversing 
232 N.Y.S. 351, 133 Misc. 440. and 
affirmed 179 N.B. 266, 258 N.Y. 51, 
83 A.L.R. 293. 

Okl.—^Home Ins. Co. of New York 
V. Southern Motor Coach Corpora¬ 
tion. 41 P.2d 870, 873, 171 Okl. 94, 
quoting Corpus Juris. 

Pa.—^Rossi V. Firemen’s Ins. Co. of 
Newark. N. X, 165 A. 16, 810 Pa. 
242. 

32 C.J. p 1056 note 95, p 1071 note 83. 

Bank which was principal creditor 
of insured to whose estate life poli¬ 
cy was payable, had no direct en¬ 
forceable interest in policy which 
would cancel it because of dual agen¬ 
cy of Insurance agents who were 
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ty to the insurance contract, to become during the 
progress of the negotiations the agent of the oth¬ 
er; and in that event he may acquire rights, have 
powers, and incur obligations respecting both in¬ 
surer and insured.^ The same person may be both 
an insurance agent and an insurance broker, and at 
different times act in both capacities ;5 he may be 
the agent for insured, although as to the procur¬ 
ing of the insurance he also represents the compa¬ 
ny.® Whether in a particular case or particular 
enatter one acts as agent for the company or for 
insured depends on the intention of the parties, 
which is to be determined from the facts and cir¬ 
cumstances of the case.7 

A dual agency does not arise by the fact that the 
agent of the company is an employee of insured as 
to matters having no relation to the insurance of 
the property,® or by the fact that an agent repre¬ 
sents several companies and is authorized by in¬ 
sured to place with other companies insurance 
which he does not procure in his own company.® 
The fact that the agent is also an agent for a per¬ 
son other than insured, to whom the policy is made 
payable, does not make the insurance void.^® The 


fact that a property owner applies to an insurance 
agent for a policy on certain propert>' to be issued 
at a future date, or if, on cancellation of a policy, 
insured applies for a reissue in another company, 
does not make the insurance agent the agent of the 
insured so as to create a dual agency also, where 
a bank, nominally through its cashier, was an agent 
for an insurance company, the fact that its presi¬ 
dent, individually and not as an officer of the bank, 
acted for an owner of property in procuring a policy 
of insurance thereon from the cashier did not cre¬ 
ate a dual agency.^® 

Agreement to share commissions. An agreement 
between the agents of different companies to share 
commissions does not constitute each agent the 
agent of both companies.^® 

§ 142. -Effect of Provisions in AppKca- 

tion or Policy 

A provision in the application or In the Insurance 
policy that the person effecting the insurance shall be 
deemed the agent of the insured cannot change the legal 
status of an agent of the company. 

Although there are some cases to the contrary,!^ 


bank's president and cashier, without 
proof of actual fraud.—^Rockford 
Life Ins. Co. v. Tschledel, Tex.Clv. 
App., 61 S.W.2d 636, error refused, 
paymaat of pxesnlnaui 
If the collecting agent agrees with 
Insured to pay the premiums tempo¬ 
rarily, his failure to do so is no ex¬ 
cuse for nonpayment by insured; 
but if, in making a subsequent col¬ 
lection, the agent tells insured that 
he has paid the previous premiums 
as agreed, his representation is bind¬ 
ing on the company and precludes 
it from insisting on the forfeiture.— 
Public Sav. Ins. Co. v. Manning, 111 
K.E. 945, 61 Ind.App. 239. 

N.EL—^McCabe v. Hartford Acci¬ 
dent & Indemnity Co., 4 A.2d 661, 
90 N.H. 80. 

5 . U.S.—Franz v. U. S. Casualty Co., 
D.C.La., 49 F.Supp. 267, 273, citing 
Ooipns Jnxis. 

Ohio.—^Drucker v. Butcher, 169 N.B. 

311, 33 Ohio App. 253. 

32 C.J. p 1055 note 96. 

e. U.S.—Franz v. U. S. Casualty Co., 
B.C.La.. 49 F.Supp. 267. 273, citing 
Corpus Juris. 

N.H.—Federal Ins. Co. of Hartford. 
Conn. V. Sydeman, 136 A, 136, 82 
N.H. 482. 

32 C.J. p 1056 note 97. 

GtesLezftl Insuxanes agexLoy 

There is not such a material con¬ 
flict between the interests of Insured 
and Insurer as to render incompatible 
the duties of a general Insurance 


agency representing several compa¬ 
nies which agency bona flde accepts 
an application from a person for a 
certain amount of insurance and fur¬ 
nishes this, either by writing the in¬ 
surance in a single company or by 
dividing it among several companies 
and renewing the policies on matur* 
ity or rewriting them in other com- 
paxiles on cancellation.—Girard Fire 
& Marine Ins. Co. of Philadelphia v. 
Anglo-American Mill Co., 294 S.TV. 
1035, 1037, 220 Ky. 173, citing Ck>rpu8 
Juris—32 C.J. p 1056 note 97 [a] (1). 

Fossassiou of policies 
Where insured left Are policies 
with local insurance agent, posses¬ 
sion was that of insured, not of com¬ 
pany, and the agent must deliver 
policies on insured's request—Stru- 
ble v. National Liberty Ins. Co. of 
America, 233 N.W. 417, 262 Mich. 666. 

7- S.C.—^Dallas v. Guardian Fire Ins. 

Co., 101 S.B. 869, 113 S.C, 492. 

32 C.J. p 1056 note 98. 

Agent of InsUMd 

Ind.—Public Savings Ins. Co. of 
America v. Manning, 111 N.B. 945, 
61 Ind.App. 239. 

Pa.—Geha v. Baltimore Life Ins. Co.. 

168 A. 525, 110 Fa.Super. 236. 

32 C.J. p 1066 note 98 [b]. 

Agent of company 
Va.—Pacific Fire Ins, Co. v. Bow¬ 
ers, 176 S.B. 768, 163 Va. 849. 

32 C.J. p 1056 note 98 [c]. 

& Iowa.—^Nertney v. National Fire 
Ins. Co. of Hartford. Conn., 203 N. 
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W. 826, 830, 199 lowa 1358, citing 
Oozpus Juris. 

32 C.J. p 10o6 note 1. 

9. Ky.—Girard Fire & Marine Ins. 
Co. of Philadelphia v. Anglo-Amer¬ 
ican Mill Co., 294 S.W. 1035, 220 
Ky. 173. 

Mo.—Marsh Oil Co. v. ABtna Ins. Go.. 
79 Mo.App. 21. 

lOu Ala.—Liverpool & London & 
Globe Ins. Co., Limited, of Bngland 
V. McCree, 105 So. 901, 213 Ala. 
534. 

Ark.—Milwaukee Mechanics' Ins. Co. 
V. Fuquay, 179 S.W. 497, 120' Ark. 
330. 

Kan.—Citizens' State Bank of Chau¬ 
tauqua V. Shawnee Fire Ins. Co., 
137 P. 78, 91 Kan. 18, 49 L.R.A.,N. 
S., 972. 

32 C.J. p 1071 note 84. 

11. Ky.—Girard Fire & Marine Ins. 
Co. of Philadelphia v. Anglo-Amer¬ 
ican Mill Co., 294 S.W. 1035, 220 
Ky. 173. 

12 . U.S.—^American Alliance Ins. Co. 
of New York v. McCumber, CCA. 
N.B.. 15 F.2d 957. 

13. La.—Morris McGraw Wooden 
Ware Co. v. German Fire Ins. Ca, 
52 So. 183, 126 La. 32, 38 L.ItA.* 
N.S., 614, 20 Ann.Cas. 1229. 

lA U.S.—^Hubbard v. Mutual Re¬ 
serve Fund Life Ass'n, CC.R.L, 80 
F. 681, affirmed 100 F. 719, 40 C.C 
A. 665. 

N.J.—^Bimick v. Metropolitan Life 
Ins. Co., 55 A. 291, 69 N.J.Law 384. 
62 L.H.A. 774. 



§ 143 

generally it is held that, where the person effecting 
the insurance is in fact the agent of the company, 
a provision in the application or in the policy de¬ 
claring that such party shall be deemed the agent 
of insured cannot change his legal status as agent 
of the company,l5 especially where such stipulation 
is in the policy and the applicant for insurance has- 
no knowledge thereof and the fact that he is 
the agent of the company may be shown by parol, 
notwithstanding such a provision in the policy.^^ 
Such a stipulation is operative, however, where the 
person who procures the insurance is not an agent 
of the company, and in fact acts for insured.^8 
Whenever the agency clause in an insurance policy 
is inconsistent with the other clauses of the policy 
conferring power and authority on the agent, he 
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is treated as the agent of the company rather than 
of insured.^® 

§ 143. -Effect of Statutory Provisions 

Under some statutes persons who solicit or contract 
for Insurance are deemed to be agents of the Insurer. 

For the purpose of protecting the insuring pub¬ 
lic,20 it is provided by statute in many jurisdictions 
that persons who solicit or contract for insurance 
shall be deemed to be the agents of the company.2i 
Under such a provision any person who acts with 
reference to the procuring of insurance is an agent 
of the company in which the insurance is procured, 
in all matters relating to the application and issu¬ 
ance of the policy, although he is not otherwise 
recognized as its agent ,22 and all provisions in the 
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15. Ky.—Standard Auto Ins. Ass'n 
V. Russell. 261 S.W. 628, 199 Ky. 
470. 35 A.L.R. 1468. 

32 C.J. p 1056 note 6—1 CJ. p 407 
notes 34. 35. 

ISb Mich.—^Robinson v. IT. S. Benev¬ 
olent Soe., 94 N.W. 211, 132 Mich. 
695. 102 Am.S.R. 436. 

32 O.J. p 1056 note 6 . 

17. IlL—^Lumbermen's Mut. Ins. Co. 
V. Bell. 45 N.B. ISO. 166 Ill. 400. 
67 Am.S.R. 140. affirming 63 Ill. 
App. 67. 

Ind.—^Ho^e v. Provident Fund Soc., 
34 N.E. 830. 7 Ind.App. 686 . 

32 C.J. p 1057 note 7. 

la N.T.—Casper v. American Equi¬ 
table Assur. Co. of New York. 257 
N.Y.S. 632, 143 Mlsc. 916—Globe & 
Rutgers Fire Ins. Co. v. Lesher, 
WTiltman & Co.. 216 N.Y.S. 225. 126 
Misc. 874. 

82 C.J. p 1057 note 8 . 

19. U.S.—Supreme Lodge K. P. v. 
Withers. Ala.. 20 S.Ct 611. 177 
U.S. 260. 44 L.Bd. 762. 

N.Y.—^Zukowskl v. International 
Brotherhood of Boiler Makers. Iron 
Ship Builders and Helpers of 
America, 23 N.Y.S.2d 871 . 

20. Okl.—^^tna Life Ins. Co. v. Kra¬ 
mer. 165 P. 179, 65 Okl. 165. 

‘*The obvious intention of the leg¬ 
islature is to make an Insurance 
company responsible for the acts of 
the person who assumes really to 
represent and act for it in these par¬ 
ticulars. and to change the rule of 
law that the insured must at his 
peril know whether thg person with 
whom he is dealing Ba.s the power 
he assumes to exercise, or is acting 
within the scope of his authority." 
—Witt V. Wonser, 225 N.W. 174. 176, 
198 Wis. 561—Schoener v. Hekla 
Fire Ins. Co.. 7 N.W. 644, 647. 60 
Wis. 575. 

Elleotlva supervision 
The purpose of such statutes Is to 
enable the state effectually to su¬ 
pervise insurance companies and 


their agents.—Saucier v. Life & Cas¬ 
ualty Ins. Co. of Tennessee, 198 So. 
625. 189 Miss. 693. 

21. ConstrootiLon of statute 
Statute is in derogation of common 

law, and must not be extended be¬ 
yond its Intent and terms.—^Travel¬ 
ers' Fire Ins. Co. v. Price, 162 So. 
889, 169 Miss. 531. 

22 . U.S.—Kentucky Macaroni Co. v. 
London & Provincial Marine & 
General Ins. Co.. C.C.A.Ky., 83 F.2d 
126, certiorari denied London & 
Provincial Marine & General Ins. 
Co. V. Kentucky Macaroni Co.. 67 
S.Ct 43. 299 U.S. 579. 81 L.Bd. 427, 
followed in, C.C.A.. 92 F.2d 1009, 
certiorari denied 58 S.Ct. 750, 303 

U. S. 652, 82 L.Ed. 1112—Kentucky 
Macaroni Co. v. Royal Ins. Co., C.C. 
AKy.. 83 F.2d 126, certiorari de¬ 
nied Royal Ins. Co. v. Kentucky 
Macaroni Co.. 67 S.Ct. 43, 299 U.S. 
579, 81 LuEd. 427, followed in, 
C.C.A, 92 P.2d 1009, certiorari de¬ 
nied 58 S.Ct. 750, 303 U.S. 652. 82 
L.Ed. 1112—^Braman v. Mutual Life 
Ins. Co. of New York, C.C.AMlnn,. 
78 F.2d 391—^Metropolitan Life Ins. 
Co. V. Hogan, C.C..4.I11., 63 P.2d 
654—American Automobile Ins. Co. 

V. Castle. Roper & Mathews, C.C.A 
Neb., 48 P,2d 623, 524, citing Cor¬ 
pus Juris, certiorari denied 52 S. 
Ct. 10, 284 U.S. 624, 76 L.Bd. 632. 

Iowa.—Johnson v. Farmers' Ins. Co., 
168 N.W. 264, 184 Iowa 630. 

Miss.—Columbian Mut. Life Ins. Co. 
V. Gipson. 189 So. 799, 185 Misa 
890—Wilkinson v. Goza, 145 So. 91, 
165 Misa 38. 

Mo.—Grant v. North America Ben. 
Corporation of Springfield, Ill., 

8 S.W.2d 1048. 223 Mo.App. 104. 

Neb.—^Robinson v. Union Automobile 
Ins. Co.. 198 N.W. 166, 112 Neb. 32. 
N.D.—^Bekken v. Equitable Life As¬ 
sur. Soc. of U. S., 293 N.W. 200, 70 
N.B. 122—^Anderson v. Northwest¬ 
ern Fire & Marine Ins. Co., 201 
N.W. 614, 516, 51 N.D. 917, cit¬ 
ing Corpus Juris. 
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Ohio.—^Pateras v. Standard Accident 
Ins. Co., 174 N.B. 620, 37 Ohio App. 
383—^Mechanics* & Traders’ Ins. 
Co. V. Hlmmelsteln, 166 N.B. 806. 
24 Ohio App. 29. 

Okl.—^Hartford Fire Ins. Co. v. 
Smith, 284 P. 624. 141 Okl. 90— 
North Carolina Mut Life Ins. Co. 
V. White, 265 P. 642, 130 Okl. 118. 

Tenn.—City of Lawrenceburg v. 
Maryland Casualty Co., 64 S.W. 2 d 
69. 16 TenmApp. 238—Tennessee 
Farmers Mut. Fire Ins. Co. v. 
Thompson, 12 Tenn.App. 691— 
Stubblefield v.' Mutual Ben. Health 
& Accident Ass’n, 11 TenmApp. 
411—Cheek v. American Eagle Fire 
I Ins. Co., 6 Tenn.App. 632—^Moak v. 
Continental Casualty Co., 4 Tenn. 
App. 287—^Holmes v. Gooch, The 
Metropolitan Life Ins. Co., 3 Tenn. 
App. 80—^Metropolitaji Life Ins. Co. 
V. Borsje, 2 TenmApp. 173—^Feder¬ 
al Surety Co. v. Crye. 1 TenmApp. 
10 . 

Va.—Sands v. Bankers' Fire Ins. Co., 
192 S.B. 617. 168 Va. 646. 

Wis.-Witt V. Wonser. 226 N.W. 174, 
198 Wis. 661. 

82 C.J. p 1057 note 11. 

Statutes specifying partioular kinds 
of insurance 

(1) A statute relating to agents of 
fire and marine insurance companies, 
declaring all those who have any¬ 
thing to do with placing the risk to 
be agents of the insurance company, 
does not apply to agents of accident 
insurance companies.—a r y 1 a n d 
Casualty Co. v. Eddy, Mich., 239 F. 
477. 162 C.C,A 866—32 aJ. p 1067 
note 11 . 

(2) Under statute providing that 
every person who solicits fire insur¬ 
ance and procures applications there¬ 
for shall be held to be agent of com¬ 
pany afterward issuing insurance 
thereon or renewals, a person, other¬ 
wise a mere broker, who procures an 
application for fire insurance and the 
issue of a policy thereon by an insure 
er. becomes so far tTi^ Insurer's 
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application and policy to the contrary are void.23 
Such a statute, however, does not preclude a solici¬ 
tor for the company from acting as agent of insured 
in some particulars.^^ The statute refers to agents 
of insurance corporations and cannot be invoked to 
establish an agenc>r in behalf of any one not an in¬ 
surance corporation.25 It has also been held that 


such a statute is inapplicable to insurance brokers^® 
or to persons who, in soliciting insurance, do not do 
so for the company.-^ Under some statutes, a resi¬ 
dent acting for a foreign insurance company in cer¬ 
tain designated matters, such as soliciting and issu¬ 
ing policies, is held to be acting as the agent of 
the company,28 but such a statute does not apply 


asent that such person's mistake 
of fact as to property to be covered 
by policy is chargeable to insurer, 
and such statute applies to oral ap¬ 
plications. as well as written appli¬ 
cations, for Insurance.—^Dose v. In¬ 
surance Co. of State of Pennsylvania. 
287 N.W. 866, 206 Minn. 114. 

Aid of adjuster 

One who acts in aid of the compa¬ 
ny's adjuster in an examination 
as to the loss is the agent of the 
company.—Norris v. Hartford Fire 
Ins. Co., 85 S.E. 672, 57 S.C. 358. 

An employer which with wage de¬ 
ductions paid premiums on policies 
for employees but which neither re¬ 
ceived compensation nor transmitted 
applications to Insurer, was not an 
"insurance agent" within a statute 
designating, as an agent, onb who 
for compensation, solicits insurance, 
transmits applications, or acts in 
negotiating such Insurance.—McVay 
V. Mutual Ben. Health & Accident 
Ass'n of Omaha, Neb., D.C.Okl., 26 F. 
Supp. 208, 

CSashiex of haaik 

Under a statute providing that 
whoever transmits an application for 
a policy of insurance other than for 
himself, to or from any insurance 
corporation, shall be held to be an 
agent of such corporation to all in¬ 
tents and purposes, where the cash¬ 
ier of a bank is also the agent of 
an insurance company, and where, 
acting as such agent, he transmits 
to the company an application for in¬ 
surance on certain buildings, reQuest- 
Ing the insertion of a loss payable 
clause in favor of the bank, a mort¬ 
gagee of the buildings, he thereby 
transmits an application for a policy 
of Insurance other than for himself, 
and is agent for the insurance com¬ 
pany.—Michelsen v. North American 
Nat Ins. Co., 206 N.W. 225. 58 N.D. 
891. 

Extent of agenoy 

Statute was applicable only to acts 
of agent before and up to and includ¬ 
ing consummation of insurance, and 
acts of agent in examination and ad¬ 
justment of loss.—Travelers’ Fire 
Ins. Co. V. Price, 162 So. 889, 169 
Miss. 581. 

General agent 

Where the statute is not restricted 
to mere soliciting agents, it Includes 
a general agent with power to soli¬ 
cit or other agents with limited pow¬ 
ers who have the power to solicit 


Ill.—Gunn V. Minnesota Mut. Life 
Ins. Co., App., 54 N.H.2d 596. 

Mo.—Bennett v. Royal Union Mut 
Life Ins, Co.. 112 S.W.2d 134. 232 
Mo. App. 1027. 

Group Insnranoe 

An employer, procuring employees* 
group Insurance policies and paying 
premiums thereunder to insurer, was 
latter's agent, so as to render all 
dealings between them with refer¬ 
ence to Insurance binding on insur¬ 
er.—Voris V. ^tna Life Ins. Co. of 
Hartford, Conn., D.C.OkL, 26 F. 
Supp. 722, cause remanded, C.C.A, 
iBtna Life Ins. Co. v. Voris, 105 F. 
2d 1014—Shanks v. Travelers* Ina 
Co., D.C.Okl., 25 F.Supp. 740. 
Agency in group insurance generally 
see supra S 140. 

Uoanses ox oextilLcatas 

(1) A statute requiring all insur¬ 
ance agents to procure a certificate 
of authority from the company 
which they represent and imposing a 
penalty by way of a fine on those 
who do not secure such certificates 
does not relieve an insurer from lia¬ 
bility for the acts of a person who 
does not possess such a certificate 
but who acts for insurer.—^Witt v. 
Wonser. 225 N.W. 174, 198 Wis. 561. 

(2) A statute providing that no li¬ 
censed fire insurance company shall 
issue a policy except through a li¬ 
censed resident agent does not 
change statutory rule that one who 
receives application or delivers pol¬ 
icy or does anything in furtherance 
of insurance contract shall be held 
to be the agent of the company.— 
Manufacturing Lumbermen*s Under¬ 
writers V. South Georgia Ry. Co., 196 
S.E. 244, 67 Ga.App. 699. 

Beoeipt of oompeiuiatioii. 

(1) Where under the statute a per¬ 
son shall be deemed the agent of 
the insurer "unless it can be shown 
that he receives no compensation for 
such services,** proof that a commis¬ 
sion had always been paid to him 
for soliciting Insurance Is sufficient, 
even though there is no proof of an 
express agreement to pay for his 
services.—Witt v. Wonser, 225 N.W. 
174, 198 Wis. 561. 

(2) The fact that the person so¬ 
liciting the Insurance expected to 
participate in the commission in case 
the policy was issued would not con¬ 
stitute him an agent of the Insurer, 
where his expectation was never 
communicated to the company or its 
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agent—Behnke v. Standard Accident 
Ins. Co. of Detroit, Mich., C.C.A.W18., 
41 F.2d 696. 

23. Tenn.—Federal Surety Co. v. 
Crye, 1 Tenn. App. 10. 

Statute Is oontrolllng when incon¬ 
sistent with terms of policy. 

U.S.—Stlpcich V. Metropolitan Life 
Ins. Co., Or., 48 S.Ct. 612, 277 U. 
S. 311, 72 L.Ed. 895, reversing, D. 
C., 8 F.2d 285. 

N.D.—^Anderson v. Northwestern Fire 
& Marine Ins. Co., 201 N.W. 614, 
61 N.D. 917. 

2A Okl.—^Home Ins. Co. of New 
York V. Southern Motor Coach Cor¬ 
poration. 41 P.2d 870. 171 OkL 94 
—Georgia Home Ins. Co., Colum¬ 
bus, Ga., V. Choctaw Cotton Oil 
Co., 5 P.2d 152, 153 Okl. 194—In¬ 
surance Co. of North America v. 
Burton. 294 P. 796, 147 Okl. 112. 
32 C.J. p 1057 note 18. 

25. "Wis.—Milwaukee Bedding Co. v. 
Graebner, 196 N.W. 533, 182 Wis. 
171. 

26. U.S.—^Hesselberg v. ^tna Life 
Ins. Co., C.C.A.MO., 75 P.2d 490, 
certiorari denied 56 S.Ct. 144, 296 
U.S. 623, 80 L.Ed. 442. 

Becording agent 

A person who takes applications 
for insurance, and who writes poli¬ 
cies covering such applications which 
are signed and issued by him is a 
recording agent and is within the 
terms of the statute, cdthough he 
claims to be an insurance broker.— 
Bleicher v. Heeter, 4 N.W.2d 897, 141 
Neb. 787. 

27. Iowa.—Sioux City Inv, Co. v. 
Hartford Fire Ins. Co., 181 N.W. 
446, 190 Iowa 1135. 

Ijooal bank cashier who wrote in¬ 
surance agency to obtain compensa¬ 
tion Insurance for client was not an 
agent of the company to which agen¬ 
cy sent application.—Behnke v. 
Standard Accident Ins. Co. of Detroitt 
Mich., C.C.A.W1S.. 41 P.2d 696. 

28L Fla.—^American Fire Ins. Co. v. 
King Lumber & Mfg. Co., 77 So. 
168, 74 Fla. 130, affirmed 89 R 
Ct. 481, 250 U.S. 2, 68 L.Ed. 810. 
32 C.J. p 1067 note 15. 

Extension of anthozity 

Such a statute does not attempt 
to extend the authority of the state 
beyond its limits, but merely reg^ 
ulates the insurance company when 
it comes to the state to do business 
with the citixens thereof!—American 
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to acts of a resident who does not purport to be 
acting for a foreign insurance company at the 
time.29 Statutes making insurance solicitors the 
agents of the insurer do not apply to contracts made 
outside the state,®® especially where they are not 
to be performed within the state.®i 

Effect of statutory definitions. A statute provid¬ 
ing that whoever, for compensation, acts or aids 
in any manner in negotiating contracts of insur¬ 
ance or reinsurance, or placing risks or effecting 
insurance or reinsurance for any person other than 
himself, and not being the appointed agent or offi¬ 
cer of the company in which such insurance or re¬ 
insurance is effected, shall be deemed an insurance 
broker, is a mere general declaration of the law as. 
to the function of an insurance broker, and does 
not render him, in every transaction, the agent of 
insured.®® 


§ 144. Medical Examiner 

A medical examiner for a life insurance company Is 
an agent of the company. 

Although it has been held that a medical ex¬ 
aminer represents both insurer and insured,®® as a 
general rule a medical examiner of a life insurance 
company is held to be an agent of the company,®4 
although he is paid by insured for the examina¬ 
tion,®® and notwithstanding a recital in the appli¬ 
cation or policy that he shall be regarded as the 
agent of insured.®® His dlities are simply to ascer¬ 
tain and report to the company the physical con¬ 
dition and state of health of an -applicant for in¬ 
surance by filling out the blank report and obeying 
the instructions furnished to him; and as medical 
examiner he has no actual or apparent authority 
to solicit insurance, or to fill out applications for in¬ 
surance, unless he is authorized so to do by a prop¬ 
er officer or agent of the company.®^ 


B. AGENCY FOR COMPANY 


§ 145. Appointment or Employment 

An appointment or employment is necessary to au* 
thorize a person to act as an agent for an insurance com¬ 
pany. Such appointment or employment may be formal 
In character or It may arise by Implication from the 
circumstances. 


In order that a person may be authorized to act 
as agent for an insurance company, there must be 
an appointment or emplo 3 rment of him as such 
agent.®® Such appointment as agent for the trans- 


Fire Ins. Co. v. King Lumber & Mfg. 
Co.. 39 act 431, 250 U.S. 2. 63 L. 
Ed. 810. affirming 77 So. 168, 74 Fla. 
130. 

29. S.C.—Feagln v. Roj-al Ins. Co., 
115 S.E. 808, 122 S.C. 532. 
sa Wis.—Cooper v. Froelke, 245 N. 
W. 154, 209 Wis. 314. 

31. Sabstantive law 

The applicability of such a statute 
Is a question of substantive law. 
even though the question is present¬ 
ed by a ruling on the admissibility 
of evidence.—Duval v. Metropolitan 
Life Ins. Co., 136 A, 400, 82 N.H. 
543, 50 A.L.R. 1276. 

32. Mo.—Farber v. American Auto¬ 
mobile Ins. Co., 177 8.W. 675, 191 
Mo.App. 307. 

33. Neb.—Strand v. Bankers* Life 
Ins. Co. of Lincoln, 213 N.W. 349, 
115 Neb. 357. 

3A Ill.—^Picek v. Modem Brother¬ 
hood of America, 177 Ill.App. 113. 

37 C.J. p 378 note 16. 

36. Ill.—Weisguth v. Supreme Tribe 
B. H., 194 Ill.App. 17, affirmed 112 
N.F. 350, 272 Ill. 541. 

sa N.T.—Stemaman v. Metropoli¬ 
tan Life Ins. Co., 62 N.E. 763; 170 
N.T. 18, 88 Am.S.R. 625, 67 L.R.A. 
318, reversing 63 N.Y.S. 674, 49 
App.Div. 473. 

37 C.J. p 378 note 18. 

37. N.Y.—Flynn v. Equitable Life 


Assur. Soc., 67 N.T. 600, 23 Am.R. 
134, reversing 7 Hun 387. 

3a U.S.—Maryland Casualty Co, v. 

Seay, C.C.ATex., 56 F.2d 322. 
Ark.—Hartford Fire Ins. Co. v. 
Smith, 139 S.W,2d 411, 200 Ark. 
508. 

Tex.—St. Paul Fire & Marine Ins. Co. 
v. McMillan, Clv.App., 194 S.TV. 
1157. 

32 C.J. p 1057 note 17. 

A garage owner who without inter¬ 
est in an insured car notifies insur¬ 
er of the fact that it has been dam¬ 
aged is not, by reason of the fact 
that he is told by insurer in a tele¬ 
phone conversation that the salvage 
ought to be protected, rendered the 
special agent of Insurer to remove 
the salvage so as to make insurer 
liable for his negligence.—Potomac 
Ins. Co. V. Armstrong, 267 S.W. 188, 
206 Ky. 434. 

Division of oommisslon 
The mere fact that the agent of 
insurer may have divided his com¬ 
mission with another for procuring 
the application does not alone and of 
itself prove such person's subagency. 
—Kobzina v. Empire State Ins. Co., 
6 N.B.2d 895, 289 llLApp. 167. 
Newspaper 

Under a contract for sale by a 
newspaper of an insurance compa¬ 
ny's accident policies, wherein it Is 
recited that the newspaper “is de¬ 
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sirous of securing an agency for 
the sale” of defendant's policies, the 
newspaper, and not its circulation 
manager, is the general agent of in¬ 
surer.—^Marderoslan v. National Cas¬ 
ualty Co., 273 P. 1093, 96 CaLApp. 
295. 

Oral ooxitraot 

Where the subagent and the gen¬ 
eral agent of a life insurance com- 
pany, his partner as such having 
resigned, orally agreed that the pro- 
-vlsions of the old written contract 
between the subagent and general 
agency should continue in force and 
define the relations between them, 
the oral contract is to be deemed 
same in terms and effect as though 
old written contract heui been re¬ 
drafted -with the omission of name 
of member of firm of general agents 
who had resigned. The services to 
be rendered by the subagent were 
sufficient consideration to support 
the oral contract of the general agent 
of the company to pay commissions, 
etc.—Elwell v. State Mut. Life As¬ 
sur. Co., 119 N.E. 794, 230 Mass. 248. 

Bslatioiuihip held to be that of 
principal and agent.—In re Mason 
Co., D.C.Conn., 254 F. 164. 

Statntozy deolaxatloxLs of agency 

Since statutes declaring that per¬ 
sons who solicit or contract for in¬ 
surance shall be deemed to be agents 
of the company are for the protec- 
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action of business may be a formal one;39 but 
unless a formal appointment is required by stat¬ 
ute,^® or by the provisions of the policy,or by 
a special agreement,the agent’s authority to act 
on behalf of the company with relation to its busi¬ 
ness may arise by implication from the facts and 
circumstances of the particular case.43 One who, 
without the authority, knowledge, or ratification of 
an insurance company, solicits insurance and as¬ 
sumes to contract for it is not its agent,^4 but an 
agency may arise by implication from his soliciting 
or procuring or contracting for insurance with the 
knowledge and assent of the company,^5 or from a 
general course of business in which he acts for the 
company, with its knowledge and without objection 


on its part."*® So one who acts with authority for 
the company in one particular instance is an agent 
of the company as to that transaction.^^ 

Po'iver to appoint. A life insurance company has 
power to employ a general agent for a named state 
for a period of years, authorizing him to procure 
applications for policies and to collect premiums, 
and such contract is not subject to the objection 
that it takes away from the insurance company the 
management and control of its business in the 
state.4® 

§ 146. Evidence as to Agency or Authority 

The party asserting the fact of agency has the burden 


tlon of the public, they do not reg¬ 
ulate the relationship between the 
insurance company and its agents, 
and their relations depend on con¬ 
tract. 

Okl.—^^tna Life Ins. Co. v. Kramer, 

165 P. 179, 65 Okl. 165. 

Tenn.—^Maryland Casualty Co. v. P. 

B. Hunter & Co., 8 TenmApp. 516. 

38. Ky.—Wortham v. Illinois Life 

Ins. Co., 107 S.W. 276, 32 Ky.L. 

827. 

32 C.J. p 1057 note 18. 

Complete expression 

Whether a contract for the solici¬ 
tation of Insurance is on Its face a 
complete expression of the agree¬ 
ment of the parties is a question of 
law for the court.—Walther v. Oc¬ 
cidental Life Ins. Co., 104 P.2d 551, 
40 Cal.App.2d 160. 

Oonstrootlon 

(1) The parties have the right to 
agree on the terms of their con¬ 
tract, and their rights are determin¬ 
ed by its provisions, the whole of the 
contract and all its terms being con¬ 
sidered in arriving at their intention 
in making it, each provision being 
given full effect as far as the lan¬ 
guage of the whole Instrument will 
permit.—Security Life Ins. Co. v. | 
McCray, 186 S.W. 819, 124 Ark. 202. 

(2) Cancellation clauses in policies 
written by the company and counter¬ 
signed by the agent after the making 
of the agency contract do not neces¬ 
sarily supersede or become a part of 
such agreement.—^Fireman's Fund 
Ins. Co. V. Davis, 165 S.E. 105, 42 
Ga.App. 49. 

(3) Where there is a conflict be¬ 
tween the printed and written por¬ 
tions of such a contract, the written 
portion controls.—^American Nat. Ins. 
Co. V. Van Dusen, Tex.CivA.pp., 186 
S.W. 684. 

(4) Such contract, in cases of 
doubt, will be construed most strong¬ 
ly against the person in whose be¬ 
half It was drawn.—^Yowell v. Union 


Central Life Ins. Co.. 206 S.W. 334, 
141 Tenn. 70. 

(6) Accordingly, where the agent 
prepared the contract, it will be rig¬ 
idly construed against him.—^Fire¬ 
man's Fund Ins. Co. v. Cadillac Ins. 
Agency. 262 N.W. 312, 272 Mich. 606. 

(6) Indorsements on the back of 
an application for an insurance agen¬ 
cy, which are not made a part of the 
application, form no part of the con¬ 
tract of agency.—^Benson v. Metro¬ 
politan Life Ins. Co.. 217 P. 709, 126 
Wash. 125. 

(7) Riders to the contract, how¬ 
ever, which are made a part there¬ 
of, are to be considered in connec¬ 
tion with the other provisions, al¬ 
though they are not in the body of 
the contract.—Rosenberg v. Lipman, 
122 A. 781, 143 Md. 612. 

40. Kan.—^West v. Metropolitan Life 
Ins. Co., 61 P.2d 918, 144 Kan. 444. 

32 C.J. p 1057 note 19. 

Contract held valid although sign¬ 
ed only by company's vice president 
and not by both president and vice 
president a.8 required by statute.— 
Rubottom V. Pioneer Life Ins. Co. 
of America, 227 S.W. 835, 207 Mo. 
App. 616. 

SoUdtSng agent 

An insurance agent who has not 
been appointed in writing as required 
by statute is a mere soliciting agent. 
—Stephan v. Mutual Ben. Health & 
Accident Ass'n, 69 P.2d 694, 146 Kan. 
307. 

41. S.C.—Wilson v. Commercial Un¬ 
ion Assur. Co., 29 S.E. 245, 51 S.C. 
540, 64 Am.S.R. 700. 

32 C.J. p 1058 note 20. 

Waiver 

Provision in liability policy that 
no person should be deemed compar 
ny*s agent unless authorized in writ¬ 
ing by one of specifled officers was 
for comp€Lny*s beneflt and could be 
waived by it.—Creech v. Massachu¬ 
setts Bonding & Insurance Co., 169 
S.m 645. 160 Va. 667. 
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Written authorisation 
It has been indicated that a stip¬ 
ulation in a policy that no person, 
unless duly authorized In writing, 
shall be deemed the agent of the 
company, is binding on those who 
take the policy, although the court 
declined to dispose of the case on 
this ground.—Maryland Casualty Co. 
V. Eddy. Mich., 239 F. 477, 152 C. 
C.A. 855. 

48. N.T.—Hudson River Tel. Co. v. 
.^tna Life Ins. Co., 121 N.T.S. 565, 
66 Mlsc. 829. affirmed 123 N.T.S. 
1121, 138 App.Div. 931. 

32 C.J. p 1058 note 21. 

43. Ariz.—^Arizona Mut. Auto Ins. 
Co. v. Bisbee Auto Co., 197 P. 980, 
22 Ariz. 376. 

32 C.J. p 1058 note 22—^1 C.J. p 406 
note 13.^ 

44. U.S.—^Man'-land Casualty Co. v. 
Seay; C.C.A.Tex., 56 F.2d 322. 

45. Ind.—Johnson v. Schrepferman, 
119 N.E. 494, 67 Ind.App. 606. 

32 C.J. p 1058 note 23. 

43. Okl.—Metropolitan Casualty Ins. 
Co. of New Tork v. Heard, 63 P.2d 
720, 178 Okl. 461. 

32 C.J. p 1058 note 24., 

Aooeptakoe of one application 
The mere fact that one of an In¬ 
surance broker’s applications, made 
for and on behalf of insured in a 
previous year, was favorably acted 
on by Insurer does not amount to a 
holding out by the company of the 
broker as its duly authorized agent 
to transact any future business on 
its behalf.—Twin City Fire Ins. Co. 
V. Zupnik, 167 N.E. 695. 32 Ohio App. 
138. 

47. Ill.—^National Mut. Church Ins. 
Co. V. Bentley M. E. Church, 105 
Ill.App. 143—Rockford Ins. Co, v. 
Bolrum, 40 Ill.App. 129. 

4& —Coe v. Federal Reserve 

Life Ins. Go., 251 P. 1102, 122 ZjucL 
382. 
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of proving It. The usual rules as to the admissibility and 
weight and sufflclency of evidence apply. 

The burden of proving the agency or authority of 
a particular person to act for an insurance company 
is on the party who asserts that fact,49 except where 
such fact sufficiently appears from other evidence.^o 
Any evidence which is otherwise competent that 


has a tendency to prove or disprove the fact of 
such agency or the extent of authority is admissi¬ 
ble and the general rules relating to the weight 
and sufficiency of the evidence in civil cases apply 
in determining the weight and sufficiency of the ev¬ 
idence to establish the fact and extent of an agent’s 
authority to represent the insurance company.5 2 


49- U.S.—Cowan v. Travelers Ins. 

Co., C.C.A.Ga., 131 P.2d 410. 

Ala.—Globe & Rutgrers Fire Ins. Co. 
V. Pappcus, 122 So. 846, 219 Ala. 
382. 

Ark.—^Kentucky Home Life Ins. Co. 
V. Mosley, 89 S.W.2d 744, 191 Ark. 
1146. 

Fla.—Fidelity & Casualty Co. of New 
Tork V, D. N. Morrison Const. Co. 
of Virginia. 156 So. 385. 116 Fla. 
66. appeal dismissed 55 S.Ct. 348, 
293 U.S. 534, 79 L.Ed. 642. 

Ill.—Sommerlo v. Prudential Ins. Co. 
of America, 7 N.E.2d 631, 289 Ill. 
App. 520—^Kobzlna v. Empire State 
Ins. Co., 6 N.E.2d 895, 289 Ill.App. 
157. 

Iowa.—^Rainsbarger v. Mutual Ben. 
Health & Accident Aas’n, 289 N.W. 
908, 227 Iowa 1076. 

Ky.—^Inter-Southern Life Ins. Co. v. 
First Nat Bank. 198 S.W, 563, 178 
Ky. 95. 

Mich.—Coverdlll v. Northern Ins. Co. 
of New York, 220 N.W. 758. 243 
Mich. 395. 

Miss.—^American Bankers* Ins. Co. 

V. Lee, 134 So. 836, 161 Miss. 85. 
Ohio.—Twin City Fire Ins. Co. v. 
Zupnik, 167 N.E. 695. 32 Ohio App. 
188. 

S.I>.—^Hemmer-Miller Development 

Co. V. Hudson Ins. Co.' of New 
Tork, 256 N.W. 798, 63 S.D., 109— 
Brooks v. Fidelity & Deposit Co. 
of Maryland, 220 N.W. 521, 58 S. 
D. 275. 

Tex.—Texas State Mut. Fire Ins. Co. 
V. F&rmer, Civ.App., 83 S.W.2d 411, 
error dismissed. 

32 C.J. p 1058 note 26. 

Deoilal under oath 
Where agency of one applying* for 
fire insurance policy was denied by 
insurer under oath, burden was on 
one suing on policy to prove agency. 
—Bronx Fire Ins. Co. v. Wasson, C. 
C.A.Ean., 62 F.2d 556. 

Sxtent of anthozity 
Mere showing of agency does not 
relieve plaintiff of burden of showing 
extent of agent's authority.—Ston¬ 
er V. First American Fire Ins. Co. of 
New York, 268 N.W. 46, 220 Iowa 984. 

licensed agent 

To hold an Insurance company for 
acts of a person who solicited and 
procured application for Insurance in 
It on the theory that the statute 
binds it for the aolts of Its licensed 
agents, it must be shown that such 
person was its licensed agent—Com- 


f monwealth Casualty Ins. Co. v. 
Kuhrt, 225 P. 251, 75 Colo. 175. 

50. U.S.—^Humboldt Fire Ins. Co. 
V. W. H. Ashley Silk Co., N.J.. 185 
F. 54, 107 C.C.A 274. 

32 C.J. p 1058 note 27. 

51. N.T.—C. A. Smith Lumber Co. 
V. Colonial Assurance Co., 158 N. 
Y.S. 198, 172 APP.D1V. 149. 

32 C.J. p 1058 note 28. 

Bvldenoe held admissible 

(1) Authenticated copy of certifi¬ 
cate filed by insurer with the proper 
public officer certifying that Insurer 
had complied with laws of state and 
had appointed a certain person as 
Its agent authorized to act for the 
company.—Irvin v. Metropolitan-Hl- 
bernla Fire Ins. Co., 247 Ill.App. 662. 

(2) Certificates of proper public 
I officer that a certain person is the 
! duly appointed agent of the compa¬ 
ny.—National Guaranty Fire Ins. Co. 
of Newark, N. X, v. King, Tex.Civ. 
App., 24 S.W.2d 501, error refused— 
32 C.X p 1058 note 28 [b]. 

(8) Other evidence. 

U.S.—Globe & Rutgers Fire Ins, Co. 

V. Storer, C.C.A.Ohlo, 28 F.2d 921. 
Mo.—Indemnity Mut. Marine Assur. 
Co. V, Powell & O’Rourke Grain 
Co., 271 S.W. 538, 216 Mo.App. 
673. 

Mont.—^Altermatt v. Rocky Mountain 
Fire Ins, Co., 279 P. 243, 85 Mont. 
419. 

Tex.—First States Life Co. v. Mote, 
Civ.App., 110 S.W.2d 591. 

1 C.X p 502 note 12. 

Bvidenoe held inadmissible 

(1) Generally. 

Kan.—Fidelity & Casualty Co. v. 

Reed, 86 P.2d 622, 149 Kan. 58. 
Mass.—^Malcolm v. Travelers* Ins. 

Co., 175 N.B. 477, 275 Mass. 190. 
N.T.—Caccamise v. Metropolitan 
Casualty Ins. Co. of New York, 800 
N.T.S. 487, 262 App.Div. 621. 

32 C.X p 1058 note 28 [al. 

(2) Secret instructions to agent.— 
Hurd V. Maine Mut. Fire Ins. Co., 27 
A2d 9X8, 139 Me. 108. 

(3) In suit on group policy, where 
there was no evidence which would 
Justify submission of question of 
whether employer was insurer's 
agent, letters written between in¬ 
sured's attorney and employer of¬ 
fered to show that employer was 
insurer's agent.—^Tibbs v. Equitable 
Life Assur. Soa of U. S., App., 172 
S.W.2d 539, certlorajpl denied 168 
S.W.2d 779, 179 Tenn. 594. 

808. 


Bvldeiioa tmkiiown at time In¬ 
sured's action was taken would not 
show ostensible authority of insur¬ 
er's alleged agent, but, when known 
at later time, it could be admitted to 
corroborate what was known earlier. 
—Jackson & Co. v. Great American 
Indemnity Co., 185 N.B, 869, 282 
Mass. 337. 

Bequest for Uoeuse 

(1) Request of fire Insurer for li¬ 
cense for local agent made on form 
prepared by insurance commissioner 
was admissible to show fact of agen¬ 
cy.—Stoner v. First American Fire 
Ins. Co. of New York. 268 N.W. 821, 
218 Iowa 720. 

(2) On issue whether Insurance 
agent had apparent authority, ad¬ 
mitting copy of insurer's application 
to insurance commissioner for li¬ 
cense for its agent, wherein insurer 
represented that it assumed full re¬ 
sponsibility for its agent's acts, was 
not error, at least In the absence of 
an objection thereto,—^Texas Hard¬ 
ware Mut. Fire Ins, Co. v. Flewellen, 
Tex.Civ.App.. 68 S.W.2d 621, error 
dismissed. 

52. Tex.—Texas State Mut. Fire 
Ina Co. v. Farmer, Civ.App., 83 
S.W. 2d 411, error dismissed—Com¬ 
mercial Standard Ins. Co. v. Ro¬ 
land, Civ.App., 61 S.W.2d 1076, 
1078, citing Corpus Juris. 

82 C.J. p 1058 note 30. 

Oertdfloates 

An authenticated copy of the cer^ 
tificate filed by the company with the 
proper public officer that it had com¬ 
plied with the laws of the state 
and appointed an agent prima facie 
establish such person’s agency.—^Ir¬ 
vin V. Metropolitan-Hlbemla Fire 
Ins. Co., 247 IlLApp. 662. 

Zdceuse of agent, secured by com¬ 
pany, or with its approval, held to 
show fact of agency.—Thompson- 
Cadlllac Co. v. U. S. Casualty Co., 
40 P.2d 170, 180 Wash. 481. 

Evidence heUl sufllolent 

<1) To establish fact of agency. 

U.S.—^American Employers' Ins. Co. 
of Boston, Mass., v. Lindquist, D. 
CLCal., 48 F.Supp. 610. 

Ill.—^Roy Iverson Co. v. U. S. Lloyds, 
251 IlLApp. 160—^Davls v. Home 
Ins. Co., 283 Ill.App. 566. 

Ind.—Johnson v. Schrepferman, 119 
N.E. 494. 67 Ind.App. 606. 

Kan.—^Elsman v. Hanover Fire Ins. 

Co., 221 P. 1116, 116 Kan. 80. 

La.—Commercial Standard Co. 
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Slight evidence of acts of agency has been held suf¬ 
ficient to establish the fact that one soliciting insur¬ 
ance was the agent of the company.53 The forms 
furnished an agent for his use in transacting busi¬ 
ness with the public are cogent evidence as to 
what he is employed to do, and are representations 
to the public that he has authority to do the things 
thereby indicated.®^ Agency may be established by 
evidence that the person alleged to be agent was 
intrusted with blank policies ready for execution 
and delivery,®® or that the company has acted on 


§ 146 

applications forwarded,®® or on information or 
recommendation given by such person,®7 or that 
the company had furnished the agent with station¬ 
ery bearing the name of the company and the name 
of the agent, as such;®® or it may be established 
by evidence that the company has recognized such 
person as its agent in other transactions.®® 

Acts and declarations. Mere representations of 
one claiming to act as agent that he is authorized 
so to act do not constitute any evidence of his 
agency,®® and the acts and declarations of the agent 


V. Market Produce Co., App., 197 
So. 154. 

Minn.—Consolidated Lumber Co. v. 
Mercury Ins. Co., 249 N.W. 678, 
189 Minn. 870. 

Mo.—Bohannon v. Illinois Bankers' 
Life Ass:n. 20 S.W.2d 950, 223 
Mo.App. 877—^Benantl v. Security 
Ins. Co. of New Haven, Conn., 9 
S.W.2d 678, 222 Mo.App. 768. 

N.M.—^Berry v. Pennsylvania Fire 
Ins. Co., 274 P. 169, 33 N.M. 661. 
Pa.—Harriaburgr Trust Co. v. Mu¬ 
tual Life Ins. Co., 122 A. 292, 278 
Pa. 255. affirming 30 Pa.Dlst. 658, 
60 Pa.Co. 243. 24 Dauph.Co. 166, 
25 Dauph.Co. 263. 

Tex.—Cranflll-Reynolds Co, v. Se¬ 
curity Ins. Co., Com.App., 67 S.W. 
2d 258, reversing Security Ins. Co. 
V. Davis. Clv.App., 46 S.W.2d 376 
—^National Guaranty Fire Ins. Co. 
of Newark, N. J., v. King, Civ. 
App., 24 S.W.2d 501, error refused 
—^International Fire Insurance Co. 
v. Black, Clv.App.. 179 S.W. 584. 
Va.—^Royal Indemnity Co. v. Hook, 
157 S.B. 414, 156 Ya. 956. 

Wash.—Miller v. United Pac. Casual¬ 
ty Ins. Co., 60 P.2d 7X4, 187 Wash. 
629. 

82 C.J. p 1068 note 80 [a] (1). 

(2) To show agent's authority to 
do act in Question. 

Ark.—^Hooten v. State, 178 S.W. 310, 
119 Ark. 384, L.R.A.1916C, 644. 
Cal.—Syar v. U. S. Fidelity & Guar¬ 
anty Co., 126 P.2d 102, 61 Cal.App. 
2d 627—^Reid V. Northern Assur. 
Co., 218 P. 290, 63 Cal.App. 114. 
Colo.—Commercial Standard Ina Co. 

V. Rlnn, 65 P.2d 706, 100 Colo. 76. 
Ind.—Western & Southern Indemni¬ 
ty Co. V. Newman, 7 N.B.2d 64, 103 
Ind.App. 644. 

Kan.—Chambers v. North American 
Accident Ins. Co., 285 P. 869, 118 
Kan. 494. 

Mo.—Peterson v. Commonwealth Cas¬ 
ualty Co., 249 S.W. 148, 212 Mo. 
App; 434. 

Tenn.—^Hartford Accident & Indem¬ 
nity Co. v. Hay, 17 S.W.2d 904, 
169 Tenn. 202. 

Tex.—Great American Ins, Co. y. D. 

W. Ray & Son, Com.App., 16 S.W. 
2d 223, modifying, Clv.App.. 4 S. 
W.2d 88, and rehearing denied. 


Com.App., 17 S.W.2d 779—^Pruden¬ 
tial Fire Ins. Co. v. Williams, Civ. 
App., 148 S.W.2d 264, error dis¬ 
missed, judgment correct—Texas 
Employers' Ins. Ass'n v. Drum¬ 
mond, Clv.App., 267 S.W. 386, af¬ 
firmed, Com.App., 279 S.W. 1116. 
EvldeiLoe held InsuffideiLt 

(1) To establish fact of agency. 
U.S.—Mutual Life Ins. Co. of New 

York V. Tabb, .C.C.AMlss., 49 F. 
2d 1019. 

Colo.—Connnonwealth Casualty Ins. 
Co. V. Kuhrt, 225 P. 251, 76 Colo. 
176. 

Ill.—Kobzlna v. Empire State Ins. 

Co., 6 N.R2d 895, 289 IILApp. 157. 
Md.—^American Casualty Co. of Read¬ 
ing, Psl., V. lUcas, 22 A.2d 484, 
179 Md. 627. 

Wls.—Cooper v. Froelke, 246 N.W. 

164, 209 Wls. 314. 

82 C.J. p 1058 npte 30 [b] (1). 

(2) To establish authority of agent 
to do particular act. 

Arlz.—^Western Union Life Ins. Co. 
V. Musgrave, 215 P. 536, 25 Ariz. 
219. 

Cal.—Smith v. Western Casualty & 
Surety Co., 141 P.2d 10, 60 CaL 
App.2d 508. 

53. N.T.—^De Noyelles v. Delaware 
Ins. Co., 138 N.Y.S. 865, 78 Mlsc. 
649. 

Pa.—Randolph v. Freystown Mut. 
Fire Ins. Co., Com.PL, 27 DeLCo. 
286. 

64 , U.S.—Pacific Mut. Life Ins. Co. 
of California v. Barton. C.aAFla., 
60 F.2d 362, certiorari denied 52 
S.Ct. 29, 284 U.S. 647, 76 L.Bd. 
550. 

55. U.S.—^Pacific Mut. Life Ins. Co. 
of California v. Barton. C.aAFla., 
60 F.2d 362, 366, citing Corpus au- 
xbh and certiorari denied 52 S.Ct. 
29, 284 U.S. 647, 76 L.Bd. 650. 
N.Y.—First Trust & Deposit Co. v. 
Middlesex Mut. Fire Ins. Co., IS 
N.Y.S.2d 936. 259 App.Div. 80, ap¬ 
peal denied 20 N.Y.S.2d 493. 259 
App.Dlv. 971, «affirmed 31 N.E.2d 
610, 284 N.T. 747. 

Pa.—Randolph v. Freystown Mut. 
Fire Ins. Co., Com.Pl.. 27 Del.Co. 
286. 

Tex.—Southern* Casualty Co, v. Free- 
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man, Clv.App., 13 S.W.2d 148, af¬ 
firmed. Com.App., 24 S.'W.Sd 370. 
32 C.J. p 1059 note 32. 

Presumption 

Policy forms, when furnished 
agent, presumably contained clauses 
and provisions found therein and ap¬ 
propriate to risk, as against insur¬ 
er's contention that agent had no 
authority to write policies on such 
risks.—Great American Ins. Co. v. 
D. W. Ray & Son, Tex.CIv.App., 16 
S.W.2d 223, modifying, Clv.App., 4 
S.W.2d 88, and rehearing denied, 
CoxilApp., 17 S.W.2d 779. 

56. Pa.—Randolph v. Freystown 
Mut. Fire Ins. Co., Com.Pl., 27 
DeLCo. 285. 

32 C.J. p 1059 note 33. 

57. Ohio.—Hilliard v. Caledonia las^ 
Co., 5 Ohio S. & C.P. 576. 7 Ohio 
N.P. 661. 

Pa.—Randolph v. Freystown Mut. 
Fire Ins, Co., Com.Pl.. 27 DeLCo. 
285. 

5ft N.T.—Stewart v. Union Mut. 
Life Ina Co.. 49 N.B. 876, 155 N. 
T. 267, 42 L.R.A 147, reversing 
27 N.Y.S. 724, 76 Hun 267. 

5ft Mas&—Sanford v. Orient Ins. 

; Co.. 54 N.B. 883, 174 Mass. 416, 75 
Am.S.R. 368. 

I 32 C.J. p 1059 note 36. 

I 80. Colo.—Commonwealth Casualty 
Ins. Co. V, Kuhrt, 236 P. 251. 76 
Colo. 176. 

m.—Sommerio v. Prudential Ins. Co- 
of America, 7 N.B.2d 631, 289 IIL 
App. 520. 

Or.—^Hinkson v. Elansas City Life 
Ins. Co., 183 P. 24, 93 Or. 473. 
S.D.—^Brooks v. Fidelity & Deposit 
Co. of Maryland, 220 N.W. 621, 
53 S.D. 276. 

Tex.—^Firat Texas Prudential Ins. Co. 
V. Moreland, Civ.App., 55 S.W.2d 
616, error dismissed. 

Va.—^Royal Indemnity Co. ▼. Hook, 
167 S.B. 414, 166 Va. 956. 

82 CJ. p 1059 note 38. 

Assumption, of authoxity 
Assumption by employee of insur¬ 
er of authority to act for Insurer 
as agent is not itself sufficient to 
bind Insurer.—Ozark Mut. Life Ass'n 
V. Dillard, 278 S.W. 878, 169 Axfc. 
136. 
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in the particular transaction are not admissible to 
prove his agency or authority,^! except in support 
of other evidence which prima facie proves the 
agency.®2 Testimony of the agent himself, howev¬ 
er, as to his agency or authority is admissible.®^ 

Agent for several companies. Insurer has the 
burden of proving the agent’s want of authority to 
cancel a policy in another company which he rep¬ 
resented, where the policy in suit was issued in lieu 
of the canceled policy.®^ 

§ 147. Estoppel and Ratification 

An Insurance company may be estopped by Its con-< 
duct to deny the agency or authority of one purporting 
to act for it, and It may ratify the acts of such person 
and be bound thereby. 

An insurance company will be estopped to deny 
that a certain person is its agent or possesses the 
authority he assumes to exercise, where it knowing¬ 
ly causes or permits him so to act as to justify a 
third person of ordinarily careful and prudent busi¬ 


ness habits to believe that he is the company’s agent 
or possesses the authority exercised.®® All the ele¬ 
ments of estoppel, however, must be present;®® the 
insured must have been misled by the company, not 
by the agent,®7 the authority must have been actu¬ 
ally apparent to the one dealing with the agent,®® 
and he must have dealt with the agent in reliance 
on his apparent authority in good faith and in the 
exercise of reasonable prudence.®® 

Insured may likewise by his conduct be estopped 
to deny the agency for the company of an insurance 
agent.'^® 

An insurance company may also be so estopped 
by accepting the benefits of the acts of one assum¬ 
ing to act as agent^i as by accepting the premium 
and issuing a policy on an application purporting to 
be taken by a person acting as its agent.^® 

Under a statute providing that foreign insurance 
cofnpanies can make contracts of insurance within 
the state only by lawfully constituted and licensed 


Sxaxolse of antliorlty 

The authority of an Insurance 
asrent cannot be established by mere 
fact that person clalmlnsr authority 
has exercised it—^Metropolitan Life 
Ins. Co. V. Williams. 125 S.W.2d 441. 
197 Ark. 8S3. 

61. Colo.—Colorado Life Co. v. 
Wlnegamer, 35 P.2d 860, 95 Colo. 
261. 

JKy.—Connecticut Fire Ins. Co. of 
Hartford. Conn., v. Baker, 128 S. 
W.2d 647, 278 Ky. 245. 

W.C.—^Amdt V. Jefferson Standard 
Life Ins. Co.. 97 S.B. 631, 176 N. 
C. 662. 

32 C.J. p 1059 note 39. 

6 SL Ill.-.-Meyer v. Iowa Mutual Lia¬ 
bility Ins. Co.. 240 IlLApp. 431. 
Tex.—Garrison v. Great Southern 
Life Ins, Co.. Clv.App.. 72 S.W.2d 
692, error dismissed. 

W.Va.—^Bell v. Peabody Ins. Co., 38 
S.B. 541, 49 W.Va. 437. 

63. U.S.—^Moyer v. ^tna Life Ins. 
Co.. D.C.Pa-, 89 P.Supp. 726. af¬ 
firmed. C.aA., 126 P.2d 141. 

Tex.—Traders* & General Ins. Co. v. 
Hurst, Civ.App., 55 S.W.2d 1067. 
error dismissed. 

32 C.J. p 1050 note 41. 

66 . Tex.—Great American Ins. Co. 
V. D. W. Ray & Son, Com.App., 
15 S.W.2d 223, modifying, Civ.App., 
4 S.W.2d 88, and rehearing denied. 
Com.App.. 17 S.W.2d 779. 

65. U.S.—^Rapides Club v. American 
Union Ins. Co. of New York, D.C. 
La., 35 F.2d 253. 

La.—Continental Casualty Co. v. 
Monvoison, App., 195 So. 785, 787, 
Quoting Corpus Jtixls. 

N.Y.—^First Trust & Deposit Co. v. 
Middlesex Mut Fire Ins. Co., 18 


N.T.S.2d 936, 269 App.Div. 80, ap¬ 
peal denied 20 N.Y.S.2d 493. 269 
App.Div. 971. affirmed 31 N.E.2d 
510, 284 N.Y. 747. 

Va.—Creech v. Massachusetts Bond¬ 
ing & Insurance Co., 169 S.B. 645, 
647, 160 Va. 567, citing Oozpns Jtu 
xis. 

Wash.—Pagnl v. New York Life Ins. 
Co., 23 P.2d 6, 178 Wash. 822, 98 
A.L.R. 1325. 

Wis.—Halls V. Rhode Island Ins. Co., 
213 N.W. 649, 193 Wis. 16. 

32 C.J. p 1069 note 44. 

Estoppel, waiver, or agreements af¬ 
fecting right to avoid or forfeit 
policy see infra §§ 672-752. 

Waiver or estoppel as to contract of 
Insurance see infra §9 274-277. 
The listing of » telephone in a 
current telephone directory in the 
name of an insurance company was 
an implied invitation to a policy¬ 
holder to use the telephone for the 
transaction of proper business relat¬ 
ing directly to the policy and the 
policyholder could do so, even though j 
he did not recognize on the telephone 
the voice of the person assuming to 
act for insurer.—^Ware v. Home Mut. 
Ins. Ass'n of Iowa, 281 N.W. 617, 
135 Neb. 329. 

66 . Mich.—Mitchell v. Western Fire 
Ins, Co.. 261 N.W. 300, 272 Mich. 
204. 

N.Y.—Offering v. Metropolitan Life 
Ins. Co., 286 N.Y.S. 654. 

Broker 

Insurer held not estopped to assert 
that broker was insured's agent— 
Curacao Trading Co. v. Federal Ins. 
Co., aC.A.N.Y., 187 P.2d 911, afllpm- 
ing, D.C., 50 F.Supp. 44L 

67. Miss.—American Bankers* Ina 
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Co. V. Lee, 184 So. 836, 161 Miss. 
85. 

68 . Mich.—^Mitchell v. Western Fire 
Ins. Co., 261 N.W. 300, 272 Mich. 
204. 

69. Mich.—^Mitchell v. Western Fire 
Ins. Co., supra. 

Mo.—^Trail v. Pioneer Automobile 
Service Co., App., 54 S.W.2d 74. 
Ho knowledge of previous oontraot 
In action to recover loss on insure 
ance policy, claim that defendant 
was estopped to deny that agent had 
apparent authority to make contract 
was not sustained by evidence of 
previous contract by agent, where 
it was not known to plaintiff so that 
he could not have relied on it, and 
where such contract was in harmony 
with real agency and inconsistent 
with apparent agency.—Camden Fire 
Ins. Co. V. Hill, TexCom.App., 276 
S.W. 887, reversing, Civ.App., 264 
S.W. 128. 

7a La-—^Eicher-Woodland Co. v. 
Buffalo Ins. Co. of New York, 8 
So.2d 268, 198 La. 38. 

7L Idaho.—^Burdick v. California 
Ins. Co. of San Francisco, 296 F- 
1005, 50 Idaho 327. 

Mo.—^Lehmann v. Ete.rtford Fire Ins. 

Co., 167 S.W. 1047, 183 Mo.App. 696. 
Tex—Germania Fire Ins. Co. v. Fort 
Worth Grain & Elevator Co., Civ. 
App., 271 S.W. 266, reversed on 
^other grounds. Com.App., 274 S.W. 
*123, rehearing denied 276 S.W. xlv. 
32 aj. p 1060 note 46—1 C.J. p 406 
note 14. 

72, OkL—Metropolitan Casualty Ins. 
Co. of New York v. Heard, 63 P. 
2d 720, 178 Okl. 461. 

32 C.J. p 1060 note 46, 
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agents within the state, a foreign insurance com¬ 
pany making insurance contracts within the state 
is estopped to deny that its agent is such an agent 
as described in the statute.*^® 

Ratification, An insurance company, like any 
other principal, can ratify the unauthorized acts of 
its agent or of one purporting to be its agent and 
become bound thereby.74 An acceptance, with full 
knowledge of the facts, of the benefits of the agent’s 
unauthorized acts constitutes a ratification there¬ 
of.'^® On the other hand, there can be no ratifica¬ 
tion by acquiescence unless insurer has full and 
complete knowledge of all the material facts con¬ 
nected with the transaction.76 The company may 
also estop itself by ratifying an unauthorized course 
of conduct on the part of its agent afterward to ob¬ 
ject in a particular case that an act of the agent in 
accordance with such course of conduct is not bind¬ 
ing on it 


A valid ratification also renders the agent liable 
to the company the same as though he originally 

had authority.'^S 

§ 148. Duration and Termination of Author¬ 
ity 

a. In general 

b. Expiration registers or data and right 

thereto 

a. In General 

The general rules of agency apply to the duration and 
termination of authority of an insurance agent, if the 
agency contract fixes no time for its duration, it may be 
terminated at any time at the election of either party. 

The rules which govern the duration and termi¬ 
nation of other contracts of agency ordinarily ap¬ 
ply in determining, under the terms of the particu¬ 
lar contract, the duration^® and termination®® of a 


73. Mo.—^Murphy v. Great American 
Ins. Co., 286 S.W. 772, 221 Mo.App. 
727. 

74. Ga.—^Newton v. Gulf Life Ins. 
Co., 190 S.E. 69, 65 Ga.App. 330 
—^Penn Mut. Life Ins. Co. v. 
Blount, 127 S.E. 892, 33 Ga.App. 
642. 

N.T.—Whitlock V. Greenberg, 169 N. 

Y.a 184. 

Or.—Pacific Trading Co. v. Sun Ins. 

Office, 13 P.2d 616, 140 Or. 314. 
S.C.—Jamison v. American Workmen 
Ins. Co., 169 S.E. 83, 169 S.C. 400. 
82 C.J. p 1060 notes 49, 51. 

Ratification of agent’s: 

Acts where he has individual or 
adverse Interest In transaction 
see Infra S 166. 

Unauthorized contracts of Insur¬ 
ance see infra § 273. 

PaUuxe to disavow 

If the company desires to escape 
liability for the act of its agent, 
it is bound to disavow such act 
promptly after it comes to its knowl¬ 
edge; failure to do so operates as a 
ratification.—^L. Terry & H. Rosen¬ 
berg V. American Ins. Co., 211 N.W. 
716, 202 Iowa 1291, rehearing 208 N. 
W. 17. 

BatlfloatloxL after loss held valid.— 
L. Terry & H. Rosenberg v. American 
Ins. Co., supra. 

75. Ky.—^Fidelity & Casualty Co. of 
New York v. Bass. 71 S.W.2d 452, 
264 Ky. 246. 

La.—Coci V. New York Life Ins. Co., 
99 So. 871. 155 La. 1060. 

Pa.—^Klauder v. Cregar, 192 A 667, 
327 Pa. 1. 

Tex.—^^tna Life Ins. Co. v. Love, 
Clv.App., 149 S.W.2d 1071, error 
dismissed. Judgment correct—^Love 
V. .^na Casualty & Surety Co., 
Civ.App., 99 S.W.2d 646, affirmed 
^tna Casualty & Surety Co. v. 


Love, 121 S.W.2d 986, 132 Tex. 280 
—Germania Fire Ins. Co. v. Fort 
Worth Grain & Elevator Co., Civ. 
App., 271 S.W. 256, reversed on 
other grounds, Com.App., 274 S.W. 
123, rehearing denied 275 S.W. xiv, 
Va.—Mutual Life Ins. Co. of New 
York V. Brown, 119 S.B. 142, 137 
Va. 278. 

Methods employed 
An insurance company, accepting 
the results of efforts made for its 
benefit by Its agents, employees, and 
others, was held to have adopted the 
methods employed to achieve the re¬ 
sults.—^Parton v. Metropolitan Life 
Ins. Co., 221 N.Y.S. 610, 129 Mlsc. 
493, affirmed 229 N.Y.S. 894, 224 App. 
Div. 672. 

76ta Ga.—Penn Mut. Life Ins. Co. v. 
Blount, 140 S.E. 496, 165 Ga. 193, 
answer to certified questions con¬ 
formed to 142 S.E. 183, 87 Ga.App. 
766. 

Pa.—C. F. Slmonin’s Sons v. Ameri¬ 
can Credit Indemnity Co. of New 
York, 177 A 807, 318 Pa. 160— 
.SQtna Life Ins. Co. v. Nallbotsky, 
95 Pa.Super. 456. 

Tex.—Cravens, Dargan & Co. v. Ray- 
mondville Independent School 
Dist, Clv.App., 65 S.W.2d 213. 
W.Va.—^Henshaw v. Globe & Rutgers 
Fire Ins. Co., 166 S.E. 16, 112 W. 
Va. 566. 

82 C.J. p 1060 note 50. 

77. Colo.—^Independence Indemnity 
Co. V. International Trust Co., 39 
P.2d 780, 96 Colo. 92. 

82 C.J. p 1060 note 54. 

78. Wash,—^Hanford v. Toledo Fire 
& Marine Ins. Co., 128 P. 285, 71 
Wash. 240. 

79l Mo.—Paisley v. Lucas, 143 S.W. 
2d 262, 271, 846 Mo. 827, quoting 
Corpus Juris. 

82 C.J. p 1061 note 68. 
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Duration and termination of agency 
relationships generally see Agency 
S§ 6S-90. 

Effect of insolvency and dissolution 
on agency contracts see supra § 
127. 

8 Q. Mo.—Paisley v. Lucas, supra, 
quoting Corpus Juris—Porterfield 
V. America^ Surety Co. of New 
York, 210 S.W. 119, 201 Mo.App. 8. 
Okl.—Oklahoma Southern Life Ins. 
Co. V. Mantz, 131 P.2d 70, 191 OkL 
515. 

Wls.—^Wenneby v. Time Ins. Co., 197 
N.W. 173, 182 Wls. 650. 

32 C.J. p 1061 note 59. 

Actions by agent for wrongful ter¬ 
mination of agency see infra 5 163. 

Ghaage in type of ixuraxanoe 
Where one was employed as agent 
by an assessment company, his con¬ 
tract, being applicable only to that 
kind of business, was terminated 
where the company made a voluntary 
change in its charter and ceased to 
write assessment insurance and be¬ 
came an old-line company.—Mer¬ 
chants’ Life Ina Co. v. Griswold, 
Tex.Com.App., 237 S.W. 232, revers¬ 
ing, Civ.App., 212 S.W. 807. 
Bapresenting oompetitox 
Where agent of insurance compa¬ 
ny having an agency contract with 
the company entered into an agency 
contract with another insurance com¬ 
pany, there was not only a renun¬ 
ciation of his obligations to his com¬ 
pany, but his company was entitled 
to treat agency contract as termi¬ 
nated.—^Wyatt V. Southwestern Life 
Ins. Co., Tex.Civ.App., 149 S.W.2d 
1063, error dismissed. Judgment cor¬ 
rect. 

Waiver 

Where agent voided exclusive con¬ 
tract to sell insurance by failure to 
comply with conditions, letters from 
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contract of agency for an insurance company. The 
agency may be terminated by the mutual consent of 
the parties,or by operation of law, as by the death 
of the agent and if the agency contract fixes no 
date or time for its duration it may, as a general 
rule, be terminated at any time at the election of 
either party. 83 The company, however, has not the 
right to revoke the agency at will where the power 
to do so is restrained by the provisions of the con¬ 
tract,®^ or where the agency is coupled with an in¬ 
terest in the subject matter,85 but a contract right 
to commissions on renewal policies is not such an 
interest ;86 neither has the company or the agent 
the right to terminate the agency at will, where it 
is for a definite period,87 unless such right is giv¬ 
en by the provisions of the contract,88 or unless the 
revocation is made because of the agent’s failure or 


refusal faithfully to perform his express or implied 
undertakings as agent.®® A provision that the 
agency may be terminated on specified grounds does 
not imply that it cannot be terminated on any other 
grounds.®® 

Effect of termination. The operation and effect 
of the termination of agencies generally apply on 
the termination of an insurance agency.®^ On such 
termination the power of the agent to act for the 
company or to bind it by his acts ceases®® and he 
cannot be held to further liability under his contract 
with the company.®® 

On termination of the agency, insurer has the 
right to appoint another agent for the former 
agent’s territor}%®^ and, in the absence of an agree¬ 
ment or custom to the contrary, insurer has the 


company statins: this and expressinsr i 
hope that airent would continue to 
represent it without exclusive risrhts 
did not waive cancellation, but mere¬ 
ly offered new modified contract.— 
Schissler v. Wisconsin Life Ins. Co., 
202 N.W. 177, 1S6 VTis. 477. 

81. U.S.—McNabb v. Elansas City 
Life Ins. Co., G.C.A.Iowa, 139 F. 
2d 591. 

Mo.—Paisley v. Lucas, 148 S.W.2d 
262, 271, 34$ Mo. 827, Quoting Cov- 
pns Jttxls. 

82 C.J. p 1061 note 60. 

ConstmotioiL 

Where asrency contracts with In¬ 
surance company were abrosrated by 
agreements apparently inconsistent 
because of marsrinal provision in one 
agreement, agreements and marginal 
provision would be construed togeth¬ 
er.—State Life Ins. Co. v. Allen, C. 
C.A.Tex., 81 P.2d 618. 

88 . Mo.—Paisley v. Lucas, 143 S. 
W.2d 262, 271, 346 Mo. 827, quot¬ 
ing Corpus Juris. 

82 C.J. p 1061 notes 61, 62. 

Sale of assets 

Wliere insurer had sold all its 
assets and license of agency to issue 
insurance in, insurer's name was 
canceled, that transferee of assets 
agreed to reinsure insurer's liability 
did not authorize agency to issue 
policy.—^Erie Motor Freight v. Ter¬ 
minal Ins. Agency Co., 192 N.E. 362, 
48 Ohio App. 1. 

83. OkL—^Foster v. Atlas Life Ins. 

Co.. 6 P.2d 805, 154 Okl. 30. 

Pa.—Standard Life Ins. Co. v. Carey, 
128 A. 537, 282 Pa. 598. 

Vt.—Kerr & Elliott v. Green Moun¬ 
tain Mut. Fire Ins. Ca, 18 A.2d 164, 
111 Vt. 602. 

32 C.J. p 1061 note 63. 

Contracts for life 

(1) While a contract of employ¬ 
ment for the life of the agent will 
be upheld where such intention is 


clearly expressed In unequivocal 
terms, courts are reluctant to con¬ 
strue a contract to be for such a 
term, and will not do so unless such 
an intention is clearly expressed.— 
Paisley v. Lucas. 143 S.W.2d 262. 
346 Mo. 827. 

(2) Accordingly, where the dura¬ 
tion of the contract is not fixed ex¬ 
pressly or by implication, it will be 
held to be one for an indefinite pe¬ 
riod terminable at the will of either 
party.—^Paisley v. Lucas, supra. 

Where uo independent or addition¬ 
al oonsidaration, other than the serv¬ 
ice to be rendered during the em¬ 
ployment, supports an agency con¬ 
tract for an indefinite term, it may 
be terminated at will by either par¬ 
ty.—^Paisley v. Lucas, supra. 

84. Mass.—^Elwell v. State Mut. Life 

Aasur. Co., 119 N.E. 794, 280 Mass. 

248. 

32 C.J. p 1061 note 64. 

better containing restrictions on 
power to terminate agency held part 
of the contract of employment.— 
Glens FelIIs Indemnity Co. v. Ap¬ 
ple & Bond Co., C.C.A.Md.. 69 F.2d 
695. 

*<TJnprofltabla experienoe’’ of insur¬ 
ance agency as used in the employ¬ 
ment contract authorizing termina¬ 
tion of agency contract by insurance 
company, was employed in its trade 
significance, as meaning experience 
computed by method in common use 
in experience statements. According¬ 
ly, the pro rata part of insurance 
company's investment Income appor- 
tionable to agency was not proper 
element to be included In experience 
statement, in view of prevailing cus¬ 
tom in business.—Glens Falls Indem¬ 
nity Co. V. Apple & Bond Co., supra. 

8 & N.a—^Ballard v. Travelers* Ins. 

Co., 25 S.E. 956, 119 N.a 187. 

32 C.J. p 1061 note 65. 
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Sa S.C.—^Fass V. Atlantic Life Ins. 

Co.. 89 S.E. 558, 105 S.C. 107. 

32 C.J. p 1061 note 66. 

87. Tex.—^American Nat. Ins. Co. v. 
Van Dusen, CIv.App., 186 S.W. 634. 

88 . Mass.-—Elwell v. State Mut Life 
Assur. Co., 119 N.E. 794, 280 Mass. 
248, 

32 C.J. p 1061 note 68. 

89. Pa.—Standard Life Ins. Co. y. 
Carey, 128 A. 537, 282 Pa. 598. 

82 C.J. p 1061 note 69. 

"There was here a plain and direct 
violation of the obligation to main¬ 
tain good faith towards, and loyalty 
in the service of, the principal, which 
public policy places upon the agent 
It need not be expressed in the writ¬ 
ing between them; it is woven into 
the relationship."—Wenneby v. Time 
Ins. Co., 197 N.W. 173, 176, 182 Wia 
650. 

9a U.S.—^Michigan Mut Life Ins. 
Co. v. Thompson, C.C.A.N.Y., 266 
F. 973. 

32 C.J. p 1062 note 70. 

91. Ark.—Fidelity Mut Life Ins. 
Co. V. Hamilton, 160 S.W. 870, 110 
Ark. 1. 

A local outom permitting agents 
after the termination of their agen¬ 
cy to cancel policies and transfer 
their insurance to other companies 
is in contravention of the principles 
governing the relation of principal 
and agent and is of no effect as con¬ 
ferring authority on such agent— 
Merchants' Ins. Co. v. Prince, 52 N. 
W. 131, 60 Minn. 53. 36 Am.S.K. 636. 

92. Miss.—MUls v. Union Cent Life 
Ins. Co., 28 So. 964, 77 Miss. 327, 
78 Am.S.H. 622. 

82 C.J. p 1062 note 77. 

93. Pa.—^U. S. Casualty Co. v. Par¬ 
nell, 28 Pa.Di8t 272. 

94L Mich.—Woodruff v. Auto Own¬ 
ers Ins. Co., 1 N.W.2d 450. 800 
Mich.. 54. 
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right to solicit insurance from the former agent’s 
customers.®® 

Notice of termination, A general insurance agen¬ 
cy is presumed to continue until insured or other 
parties in interest have been notified of its termi¬ 
nation;®® and such agent may bind the company 
by his further acts until notice of the revocation of 
his authority‘is brought home to persons who have 
dealt with him.®7 Where the contract so provides, 
except where it revokes for cause, the company 
must give the agent a specified notice before re¬ 
voking the agency;®® and, vice versa, such notice 
must be given to the company on termination by the 
agent, where the contract so provides.®® 

A statute authorizing insurance companies and 
their general or special agents to notify the board 
of insurance commissioners of the withdrawal of 
appointment from a local recording agent was en¬ 
acted for the protection of both the public and the 
insurance companies.^ 

b. Expiration Eegisters or Data and Eight 
Thereto 

Subject to certain exceptions, expiration registers, 


showing the poiicies written by the agent and the dates 
of their expiration, compiled by the agent during his 
agency belong to the company. 

Under the general principles of law- regulating 
the relation of agency and fixing the obligations of 
the contracting parties, an expiration register, 
which is a tabulated list of the policies written by 
an insurance agent, showing the dates of their ex¬ 
piration, compiled by the agent during his agency 
for the insurance company, and communicated by 
him to the company by reason of and in the course 
of the agency,® in the absence of an agreement to 
the contrar}', belongs to the company and not to the 
agent.® To this rule, however, there are well rec¬ 
ognized exceptions existing in favor of certain in¬ 
surance agents, particularly in favor of fire insur¬ 
ance agents,^ and evidence of the existence of a 
custom among insurance agencies that the expira¬ 
tion register belongs to the agent may warrant the 
submission of the question to the jury.® Under 
such exception, either by general custom,® or be¬ 
cause of the fact that a fire insurance agent ordi¬ 
narily does not represent merely one company,^ if 
his financial obligations to the company are paid in 


95. Mich.—Woodruff v. Auto Owners 
Ins. Co., supra. 

K.J.—Manufacturora* Casualty Ins. 
Co. V. Mink, SO A.2d 610, 120 N.J. 
Law 575. 

9& Ark.—Cotton States Life Ins. Co. 
V. Tanner, 23 S.W.2d 268, 180 Ark. 
877. 

S.C.—Graham v. Standard Plre Ins. 

Co.. 112 S.E. 88. 119 S.C. 218. 

32 C.J. p 1062 note 71. 

97. Mich.—Don G. McAfee, Inc,, v. 
Great American Indemnity Co., 286 
N.W. 189, 289 Mich. 143. 

32 C.J. p 1062 note 72. 

Tojoai of XLOtlca 

The notice need be in no particu¬ 
lar form, but must be clear and un¬ 
equivocal.—Georgria Life Ins. Co. v. 
Otter Creek Coal Co., 119 N.BL 161, 
67 Ind.App. 277. 

Written power of attorney 
Where obligee dealt with agents 
having written power of attorney 
to execute bonds and undertakings 
for Indemnity company, indemnity 
company was estopped to deny liabil¬ 
ity on bond on ground that agents' 
authority to execute it had been re¬ 
voked, where obligee had no notice of 
revocation.—Independence Indemnity 
Co. V. Industrial Bealty Co., 168 S. 
D. 122. 46 Ga.App. 637, affirmed 172 
S.E. 38, 178 Ga. 46. 

98- Ky.—^Macke v. Globe Indemnity 
Co., 294 S.W. 173, 219 Ky. 629. 

82 C.J. p 1062 note 73. 

anxlng date 

Where insurance agency contract 
provided for termination on thirty 


days* notice, notice to be sufficient 
would have to fix date for termina¬ 
tion.—Cotton States Life Ins. Co. v. 
Tanner, 23 S.W.2d 268. ISO Ark. 877. 

99. Tex.—^Merchants* Life Ins. Co. 
V. Griswold, Civ.App.. 212 S.’W, 807. 

1 . Tex.—Gulf Ins. Co. v. Gaddy, 103 
S.W.2d 141, 129 Tex. 481, revers¬ 
ing Cxaddy V. Bepubllc Ins. Co., 
Clv.App., 74 S.W.2d 728. 

8 . Ala.—^Arrant v. Georgrla Casualty 
Co.. 102 So. 447. 212 Ala. 309. 

"The record known in insurance 
circles as expirations Is in effect a 
copy of the policy issued to the in¬ 
sured. which contains the date of 
Issuance, name of the Insured, ex¬ 
piration, amount, premiums, proper¬ 
ty covered and terms of insurance." 
Ill.—^P. B. Miller Agency. Inc. v. 
Home Ins. Co.. 276 IlLApp. 418. 
425. 

Mich.—^Woodruff v. Auto Owners Ins. 
Co.. 1 N.W.2d 460. 463, 300 Mich. 
54. 

Tex.—Cottingham v. Bngler. Civ. 

App,, 178 S.W.2d 148, 160. 

Vt.--Kerr & Elliott v. Green Moun¬ 
tain Mut Fire Ina Co.. 18 A.2d 164. 
168, 111 Vt. 502. 
a Oasualty iasuxanoe agoacy 
(1) In view of the text rule, and 
also in view of a provision in the 
contract for a casualty insurance 
agency that all "records and other 
documents and papers, or copies of 
same, relating to the business of the 
company, are and shall be and re¬ 
main the property of the company,” 
the ownership of expiration lists 
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were held to be in the company,— 
Arrant v. Georgia Casualty Co., 102 
So. 447, 212 Ala. 309. 

(2) In a case in which it was rec¬ 
ognized. however, that a casualty 
insurance agent might have a prop¬ 
erty interest in expirations, it was 
held that an agent, sued for failure 
to remit premiums, could not set off 
value of his expirations against 
amount due company where agent 
before his discharge switched his 
business over to rival company.— 
Kelly V. American Mine Owners' Cas¬ 
ualty Corporation, 170 S.E. 580, 161 
Va, 206. 

4. Or.—Port Inv. Co. v, Oregon Mut. 
Fire Ins. Co.. 94 P.2d 734. 163 Or. 
1. 124 A.L.R. 1342. 

6 . Va.—^Kelly v. American Mine 
Owners* Casualty Corporation, 170 
S.E. 680. 161 Va. 206. 

8 . U.S.—Alliance Ins. Co. v. City 
Realty Co..‘ D.C.Ga., 52 P.2d 27L 
XTiLder Amezlosai Agency System 
the clientele or established business 
of an insurance agent is preserved 
to him as far as-possible on the 
termination of his agency.—^Woodruff 
V. Auto Owners Ins. Co., 1 N.W.2d 
450, 300 Mich. 64. 

7m The zeason underlying this rule 
is that a lire Insurance agent ordi¬ 
narily does not represent merely one 
company, but several, and solicits 
business, not on behalf of a partic¬ 
ular company, but on behalf of his 
agency, and. when he has obtained 
the business, uses his own Judgment 
in placing the insurance with one or 
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full,8 an insurance agent, in the absence of an 
agreement to the contrary,® is held to have a prop¬ 
erty right in his expiration register,^® Of course, 
the agent is entitled to the expiration register where 
the agency contract expressly so provides.^^ 

Where the agent has the right to the use and 
control of the expirations, he is entitled to the law¬ 
ful enjoyment of the rights free from any interfer¬ 
ence therewith by insurer.i2 It has been held that 
a renewal by insurer of any policy covered by such 
records is a violation of the agent’s rights, even 
though such renewals are unsolicited.^® On the 
other hand, it has been held, in the absence of a 
provision in the agency contract to the contrary, 
that the agent does not have the right to the exclu¬ 
sive use of the expiration register,and that the 
right of the agent to the register does not cut off 
all right of insurer to contact persons to whom pol¬ 


icies had been issued through the discontinued agen- 
cy.^5 Consequently, where it had been the custom 
of insurer to send notices of cancellation direct to 
those insured, a continuance of such practice after 
the termination of the agency is not a violation of 
the agent’s right to his expiration register.^® 

§ 149. Scope and Extent of Agency 

a. In general 

b. Acts within scope of authority 

c. Acts outside scope of authority 

a. In General 

As to those dealing with an insurance agent, as a 
general rule his powers are determined by the nature of 
the business intrusted to him and are prima facie co¬ 
extensive with its requirements. 

The powers of an agent of an insurance company 
are governed by the general law of agency.17 His 


more of the companies which he rep¬ 
resents.—^Port Inv. Co. v. Oregon 
Mut. Fire Ins. Co., 94 P.2d 734, 168 
Or. 1, 124 A.L.R. 1342. 

8. U.S.—^Alliance Ins. Co. v. City 
Realty Co., D.C.Ga,, 52 F.2d 271. 

Bight of disposal 

(1) W*here the agent is in arrears 
in the remission of balances, the 
company Is entitled to dispose of the 
expirations. 

tr.S.—^Alliance Ins. Co. v. City Real¬ 
ty Co., supra. 

Va.—^Kelly v. American Mine Own¬ 
ers* Casualty Corporation, 170 S.B. 
580, 161 Va. 206. 

(2) It is to be noted that the com¬ 
pany merely has the right to dispose 
of the expirations, and from their 
proceeds the balance due to the com¬ 
pany should be paid, the residue. If 
any, to be paid to the agent.—Kelly 
V. American Mine Operators’ Casual¬ 
ty Corporation, supra. 

9. Ex]^lxatlons not included 
Provision of contract between mu¬ 
tual fire insurer and its soliciting 
agent that insurer agreed to appoint 
the agent as agent for certain dis¬ 
trict with all powers, rights, and 
privileges granted to insurer's soli¬ 
citing agents pursuant to insurer’s 
charter, by-laws, rules, and regula¬ 
tions, was intended to define the 
powers of the agent in its dealings 
with the general public and did not 
relate to the right of the parties 
with regard to ownership of policy 
expiration Information.—Port Inv. 
Co. V. Oregon Mut Fire Ina Co., 94 
P,2d 734, 168 Or. 1, 124 A.L.R. 1342. 

10. U.S.—Alliance Ins. Co. v. City 
Realty Co., D.C.Ga., 52 F.2d 271— 
In re Chapman, l>.C.Ky., 60 F.2d 
253. 

IlL—^P. B. Miller Agency v. Home 
Ina Co., 276 ZlLApp. 418. j 

Or.—^Port Inv. Co. v. Oregon Muti 


Fire Ina Co., 94 P.2d 734. 16S 
Or. 1, 124 A.L.R. 1342. 

Tex.—Cottingham v. Bngler, Civ. 

App.. 178 S.W.2d 148. 

32 C.J. p 1085 note 95 [a]. 

Expirations book oonslderad as¬ 
set of fire Insurance partnership.— 
ViTiltney v, Whitney. 88 S.W. 311, 27 
Ky. L. 1197. 

11 . Vt.—Kerr & Elliott v. Green 
Mountain Mut Fire Ins. Co., IS A. 
2d 164, 111 Vt 502. 

Constmotion 

Where insurance agency agreement 
In respect of expirations on termi¬ 
nation of agreement was unambigu¬ 
ous, it controlled rights of the par¬ 
ties thereto, and its Interpretation 
was for the court The agreement 
was to be Interpreted by its own 
langruage, and understanding of the 
parties must be deemed to accord 
with the agreement.—^Kerr & Elliott 
V. Green Mountain Mut. Fire Ins. 
Co., supra. 

12 . Vt.—^Kerr & Elliott v. Green 
Mountain Mut Fire Ins. Co., su¬ 
pra. 

13. Vt—^Kerr & Elliott v. Green 
Mountain Mut. Fire Ins. Co., su¬ 
pra. 

14. Or.—^Port Inv. Co. v. Oregon 
Mut Fire Ins. Co., 94 P.2d 784, 
163 Or. 1, 124 A.Ii.R. 1842. 

15. Mich.—Woodruff v. Auto Own¬ 
ers Ins. Co., 1 N.W.2d 460, 300 
Mich. 64. 

XTotlfloation. of termliiatioiL 

(1) Letter of insurer which no¬ 
tified policyholders, whose insurance 
had been procured by agent whose 
agency contract had been canceled, 
of the termination of the agency 
and which notified policyholders to 
report accidents to another repre¬ 
sentative of Insurers with whom 
questions regarding policy or ad- 
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Justments with insurer could be dis¬ 
cussed. was not improper and did 
not violate the former agent’s rights 
under the American Agency System. 
—^Woodruff V. Auto Owners Ins. Co., 
supra. 

(2) In such letter Insurer was not 
obligated expressly to advise the 
policyholders that the Insurance 
company to which their insurance 
had been transferred was locally 
represented by the former agent.— 
Woodruff V. Auto Owners Ins. Co., 
supra. 

(3) The former agent’s right to 
recover damages for the sending of 
such a letter to persons Insured Is 
dependent on there being some evi¬ 
dence of a malicious injury to him. 
—Woodruff V. Auto Owners Ins. Co., 
supra. 

<4) A letter stating that the can¬ 
celing of policy was not to be con¬ 
strued as Indicating that Insurer con¬ 
sidered policyholder an undesirable 
risk but that it was carrying out 
a practice between companies that 
is fairly common where trouble with 
an agent develops, was not a ma¬ 
licious injury to the former agent’s 
rights.—^Woodruff v. Auto Owners 
Ins. Co., supra. 

16L Mich.—^Woodruff v. Auto Own¬ 
ers Ins. Co., supra. 

17- U.S.—^New Tork Life Ins. Co. v. 

McCreary, C.C.A.Neb., 60 F.2d 366. 
Ala.—^United Burial & Insurance Co. 
V. Collier, 139 So. 104, 24 Ala.App. 
546, certiorari denied 139 So. 106, 
224 Ala. 67. 

Cal.—^Frasch v. London & Lancashire 
Fire Ins. Co.. 2 P.2d 147, 148, 218 
Cal. 219, citing Corpus JUzls— 
Cronin v. Coyle, 44 P.2d 886, 6 
Cal.App.2d 206. 

Md.—^Mutual Life Ins. Co. of Balti¬ 
more V. Otto, 188 A, 16, 168 Md. 
179, 63 A.L.R. 487. 
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powers are varied by the character of the func¬ 
tions he is employed to perform.18 He may be a 
general agent with general powers,or his pow¬ 
ers may be limited by the company ;20 or he may 
be a special agent with authority limited to a spe¬ 


cific transaction.®^ In any event an insurance 
agent, whether general or special, possesses such 
powers as have been conferred by the company or 
as third persons have a right to assume that he 
possesses under the circumstances of the case;®® 


Tex.—^Adams v. Lasalle Life Ins. 
Co., Civ.App., 99 S.W.2d 386, error 
dismissed. 

32 C.J. p 1062 note 82. 

Agrent to receive process see infra 
§ 1270. 

Authority of agent: 

In matters relating to premiums 
see infra 9§ 272. 345. 348. 849. 
357. 

In matters relating to the sur¬ 
render or cancellation of poli¬ 
cies see infra 5S 447, 450, 452, 
456, 468. 

To adjust loss see infra 9 1101. 

To construe contract see Infra S 
292. 

To contract see infra 9§ 228. 229. 
250. 

To countersign policy see infra 9 
256. 

To deliver policy see Infjra 9 263. 
To modify contracts see infra 9 
282. 

To receive proof of loss see infra 
99 984. 1008, 1075. 1089. 

To reinstate policy see infra 9 667. 
To renew policies see infra 9 284. 
To waive defects in, or objections 
to. policy see Infra 99 275, 276. 

To waive grounds for forfeiture 
see infra 99 679-690. 

To waive proof of loss see infra 
99 1034. 1059, 1089. 

Knowledge or notice to officers or 
agents as ground for estoppel of, 
or waiver by. company see infra 
99 692-695. 

A bond given to secure the per^ 
formance of a building contract, 
falls within a class of contracts 
known as guaranty insurajace so that 
authorities dealing with the power 
of agents of insurance companies 
applied.—^D. M. Rose & Co. v. Dy- 
sart, 8 Tenn.App. 325. 

dassifioatloiL of agents 
Insurance company may classify 
its agents, giving more power to 
some than to others.—Connecticut 
Fire Ins. Co. v. Roberts, 11 S.W.2d 
148, 226 Ky. 534. 

Oontnaot betwaan company and 
agent 

**The authority and power of the 
agent is not fixed, and cannot be 
fixed, by the contract between the 
company and the Insured, but is fixed 
by the contract, express or im¬ 
plied. between the company and its 
agent,**—^Blgalke v. Mutual Life Ins. 
Go. of Baltimore. Mo.App., 34 S.W.2d 
1019, 1022. 

Xndorsement of checks 
Insurance company's local repre¬ 
sentative could not present for pay¬ 


ment check payable to company, in 
absence of authority to Indorse com¬ 
pany’s name.—Prudential Ins. Co. of 
America v. Hart. 218 N.W. 629, 205 
Iowa 801. 

Power of agents to indorse negotia¬ 
ble instruments generally see 
Agency 9 112. 

18. Cal.—^Frasch v. London & Lan¬ 
cashire Fire Ins. Co.. 2 P.2d 147, 
148. 213 Cal. 219, citing Corpus 
Juris—Cronin v. Coyle. 44 P.2d 
385. 6 Cal.App.2d 205. 

32 C.J. p 1062 note S3. 

19. CaL—^Marderosian v. National 
Casualty Co.. 273 P. 1093, 96 Cal. 
App. 295. 

32 C.J. p 1062 note 84. 

Who are general agents and scope 
of general agent’s powers see in¬ 
fra 9 150. 

80. U.S.—^New York Life Ins. Co. 
V. McCreary, C.aA.Neb., 60 F.2d 
355—^New York Life Ins. Co. v. 
Horton, C-CA-Ala.. 9 F.2d 320, fol¬ 
lowed in Horton v. New York Life 
Ins. Co.. 21 F.2d 1014, certiorari 
denied 48 S.Ct 322, 276 U.S. 630, 
72 L.Ed. 740. 

D.C.—^Prudential Ins. Co. of America 
V. Saxe. 134 F.2d 16, 77 U.S.App. 
D.C. 144—Silverman v. New York 
Life Ins. Co.. 79 F.2d 154, 65 App. 
D.C. 29. 

Ga.—^Davls v. Metropolitan Life Ins. 

Co.. 131 S.E. 490, 161 Ga. 568. 
Mich.—Wells v. Prudential Ins. Co. 
of America, 214 N.W. 308, 239 
Mich. 92. 

Mo.—^Murphy v. Great American Ins. 

Co., 285 S.W. 772, 221 Mo.App. 727. 
N.J.—^Metropolitan Life Ins. Co. v. 
Coddington, 26 A.2d 41, 131 N.J.Eq. 
480. 

Pa.—Peters v. Colonial Life Ins. Co. 
of America, 193 A. 460, 128 Pa. 
Super. 2L 

32 C.J. p 1062 note 85. 

Regardless of designatioii 

Insurer may limit the authority 
of the agent, and this rule applies 
to all agents, no matter what their 
rank or designation may be.—S. B. 
Slade Lumber Co. v. National Surety 
Co., 17 P.2d 775, 128 CaLApp. 419. 
Bight to show 

In an action on an insurance pol¬ 
icy defendant is entitled to show the 
extent of the authority intrusted to 
the agent writing the policy, and 
whether the agent was acting within 
his authority.—Jeter v. Liberty Life 
tns. Co., 121 S.B. 204, 127 S.C. 218. 

8L Ala.—Robinson v. Mina. Ins. Co., 
30 So. 665, 128 Ala. 477. 
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General rules determinative 
Whether an insurance agency Is 
a special or a general one is to be 
determined from the facts in each 
case under the general law relating 
to agency.—^^tna Life Ins. Co. v. 
Roewe, C.C.A.I1L. 38 P.2d 393. 

88 . Ala.—United Burial & Insurance 
Co. V. Collier, 139 So. 104, 106, 24 
Ala.App. 546, citing Corpus Juris, 
and certiorari denied 139 So. 106 
224 Ala. 57. 

Cal.—Frasch v. London & Lancashire 
Fire Ins. Co., 2 P.2d 147, 14S, 213 
CaL 219, citing Corpus Juris—Cro¬ 
nin V. Coyle, 44 P.2d 385, 6 Cal. 
App.2d 205. 

Ga.—^Fireman’s Fund Ins. Co. v. Da¬ 
vis, 155 S.E. 105, 42 GaApp. 49. 
Ind.—IroQuois Auto Ins. Underwrit¬ 
ers V. Stocker, 165 N.B. 77, 88 Ind. 
App. 564. 

Iowa.—Stoner v. First American Fire 
Ins. Co. of New York, 246 N.W. 
615, 215 Iowa 665—Neiman v. 

Hawkeye Securities Fire Ins. Co., 
217 N.W. 25S, 205 Iowa 119. 

Ky.—^Henry Clay Fire Ins. Co. v. 
Grayson County State Bank, 39 
S.W.2d 482, 289 Ky. 239. 

Miss.—Columbian Mut. Life Ins. Co. 
v. Gipson, 189 So. 799, 185 Miss. 
890. 

Mo.—Lanowah Inv. Co. v. John Han¬ 
cock Mut. Life Ins. Co., 162 S.W. 
2d 307, 310, 236 Mo.App. 1062, cit¬ 
ing Corpus Juris—^Neuner v. Gove, 
App., 133 S.W.2d 689, 693, Quoting 
Corpus Juris—^Mitchell v. Metro¬ 
politan Life Ins. Co.. App.. 116 S. 
W.2d 186. 188, citing Corpus Jtu 
ris—Sullivan v. John Hancock Mut. 
Life Ins. Co. of Boston. App., 110 
S.W.2d 870—Green v. American 
Life & Accident Ins. Co., App., 93 
■ S.W.2d 1119—Hannah v. Butts, 14 
I S.W.2d 31, 222 Mo.App. 1098. 

Neb.—Ware v. Home Mut. Ins. Ass*n 
of Iowa, 2S1 N.W. 617, 135 Neb. 
329. 

32 C.J. p 1062 note 87. 

Apparent or implied authority 
With respect to pow-ers of an In¬ 
surance agent, apparent authority is 
not actual authority, and implied au¬ 
thority is actual authority circum¬ 
stantially proved, and is the author¬ 
ity the principal Intended his agent 
to possess, and includes cdl things 
directly connected with, and essen¬ 
tial to. the business in hand.—^Kol- 
visto V. Bankers* & Merchants* Fire 
Ins. Co.. 181 N.W. 580, 148 Minn. 
255. 

Statements and oondnot 
Apparent authority cannot be ee- 
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and as a general rule his powers, as to those deal¬ 
ing with him, are determined by the nature of the 
business intrusted to him and are prima facie co¬ 
extensive with its requirements.^® 

A statutory provision requiring agents of insur¬ 
ance companies to hold certificates of authority or 


licenses does not define such agent’s authority®* 
or make the company liable for his representations 
with reference thereto.®® Likewise, statutes mak¬ 
ing the person soliciting insurance the agent of the 
company, as considered generally supra § 142, do 
not define the scope of the agency®® or confer pow- 


tabllshed by the statements or con¬ 
duct of the asrent, and insurer is 
liable only for that appearance of 
authority caused by itself.—^Mitchell 

V. Western Fire Ins. Co., 261 N.W. 
800, 272 Mich. 204. 

Xiooal recordisg* afirosts may exer¬ 
cise powers conferred on them by 
the company in its notice of appoint¬ 
ment delivered to the board of in¬ 
surance commissioners.—^Home Ins. 
Co. of New York v. Roberts, 100 S. 

W. 2d 91, 129 Tex. 178, affirming. Civ. 
App., 67 S.W.2d S69—New York Fire 
Ins. Co. V. Reed, Tex.Clv.App., 138 
S.W.2d 138, error refused. 

as. Ala.—Sun Ins. Office of London 
V. Mitchell, 65 So. 143, 186 Ala. 420 
-—United Burial & Insurance Co. 
V. Collier, 139 So. 104, 106, 24 Ala. 
App. 546, citing Coxpns Juris, and 
certiorari denied 139 So. 106, 224 
Ala. 57. 

Ark.—Reserve Loan Life Ins. Co. v. 
Compton, 82 S.W.2d 537, 190 Ark. 
1039. 

Cal.—^Frasch v, London & Lanca¬ 
shire Fire Ins. Co.. 2 P.2d 147, 148. 
213 Cal. 219, citing Coipus Juris. 
JIL—Stuyvesant Ins. Co. v. Ayers 
Nat Bank of Jacksonville, 268 Ill. 
App. 895. 

Iowa.—Basta v. Farm Property Mut. 
Ass’n of Iowa, 252 N.W, 125, 217 
Iowa 240. 

Ky.—^Preferred Risk Fire Ins. Co. 
v. Neet, 90 S.W.2d 39, 262 Ky. 257 
—St. Paul Fire & Marine Ins. Co. 
V. Trustees of Christian Church 
of Somerset, 82 S.W.2d 315, 259 
Ky. 276—^Henry Clay Fire Ins. Co. 

V. Grayson County State Bank, 39 
S.W.2d 482, 289 Ky. 2S9--Contl- 
nental Ins. Co. v. Turner, 1 S.W. 
2d 1063, 222 Ky. 608. 

Mo.—^Neuner v. Gove, App., 138 S. 

W. 2d 689, 693, Quoting Corpus Ju¬ 
ris—Smith v. Mutual Ben. Health 
& Accident Ass*n, App., 104 S.W. 
2d 752, 754, citing Corpus Juris— 
Kelso V. Lincoln Nat. Life Ins. Co., 
51 S.W.2d 203, 227 Mo.App. 184. 

Neb.—Whitehall v. Commonwealth 
Casualty Co., 248 N.W. 692. 125 
Neb. 16. 

N.M.—Douglass v. Mutual Ben. 
Health & Accident Ass'n, 76 P.2d 
453, 42 N.M. 190. 

Tenn.—West v. Mina, Ins. Co., 11 
Tenn.App. 118. 

32 C.J. p 1062 note 88. 

**The authority of agents of life 
insurance companies, so far as* the 
public with whom they deal is con¬ 
cerned, is controlled not so much 


by the terms of their emplosnnent or 
by the terms of the policies, which 
they procure, as by the things which 
the principal permits them to do by 
the nature and extent of the busi¬ 
ness for which they are employed 
and permitted to carry on.” 

U. S.—Thomas v. Prudential Ins. Co. 
of America, aaA.N.C.. 104 F.2d 
480, 482. 

N.C.—Hill r. Philadelphia Ins. Co.. 

156 S.E. 518. 522, 200 N.C. 115. 
Type of insuxaaoa 
Under some statutes, fire' insur¬ 
ance agents have much broader au¬ 
thority than life Insurance agents, 
and their powers are distinguishable. 
—John Hancock Mut. Life Ins. Co. 

V. Luzlo, 176 N.E. 446. 123 Ohio St 
616. 

24. Kan.—West v. Metropolitan 
Life Ins. Co.. 61 P.2d 918, 144 Kan. 
444. 

32 C.J. p 1068 note 90. 

Genezal rules unchanged 

(1) Such statutes are not intended 
to have any effect on the agent's 
powers to bind the principai, nor 
do they change the general laws of 
agency, the powers of an agent be¬ 
ing and remaining those only which 
his principal has expressly or Im¬ 
pliedly conferred on him. 

Ala.—American Life Ins. Co. of Ala¬ 
bama V. Carlton, 8 So.2d 166, 242 
Ala. 661.. 

Ark.—^Fireman's Fund Ins. Co. v. 
Leftwich, 90 S.W.2d 497, 193 Ark. 
159—Continental Casualty Co. v. 
Brlon. 57 S.W.2d 1026, 186 Ark. 
1122. 

Iowa.—^Rainsbarger v. Mutual Ben. 
Health & Accident Ass’n, 289 N.W. 
908, 227 Iowa 1076. 

Tex.—Great American Casualty Co. 
v. Blchelberger, Civ.App., 37 S.W. 
2 d 1060, error refused. 

(2) Accordingly, an agent for in¬ 
surance comx>any was not restricted 
to a soliciting agency because he was 
not registered with the insurance 
commissioner as required by statute. 
—^Fireman's Fund Ins. Co. v. Left¬ 
wich, 90 S.W.2d 497, 192 Ark. 159. 
Bvldenoe of authozlty 

License Issued by Insurance com¬ 
missioner to insurance agent la not 
in itself any evidence of author¬ 
ity conferred on agent by his com¬ 
pany.—Texas Hardware Mut. Fire 
Ins. Co. V. Flewellen. Tex.Civ.App., 
68 S.W.2d 521, error dismissed. 
Zdxnited auihozity 

Where the insurance commissioner 
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is given discretionary authority to 
issue licenses In which the agent's 
authority may be "limited to the 
extent agreed upon with the com¬ 
pany making application and set 
forth In the license,” a license issued 
to an agent that he might transact 
the company's business within the 
state "so far as he may be author¬ 
ized to do” places persons dealing 
with the agent on inquiry to as¬ 
certain what his authority may be, 
and they are not Justified in assum¬ 
ing that the agent has general au¬ 
thority.—^Hartford Accident & In¬ 
demnity Co. V. Lougee, 196 A. 267, 
89 N.H. 222. 

Bequest for license 
Request of fire Insurer for license 
for local agent made on form pre¬ 
pared by Insurance commissioner 
was not admissible to show scope 
of agent's powers.—Stoner v. First 
American Fire Ins. Co. of New York, 
268 N.W. 821, 218 Iowa 720. 

26. Mich.—Barry & Flnan Lumber 
Co. V. Citizens' Ins. Co.. 98 N.W. 
761, 136 Mich. 42. 

26. U.S.—Sun Ins, Office v. Scott, 
Ohio, 52 S.Ct. 72, 284 U.S. 177, 76 
L.Ed. 229, reversing, C.C.A, Home 
Ins. Co. of New York v. Scott, 
46 F.2d 10, certiorari granted Sun 
Ins. Office V, Scott, 51 S.Ct. 487, 
283 U.S. 814, 75 L.Ed. 1481. 

Neb.—^Krug Park Amusement Co. v. 
New York Underwriters' Ins. Co., 
261 N.W. 364, 129 Neb. 239, follow¬ 
ed in Krug Park Amusement Co. v. 
New Brunswick Fire Ins. Co., 261 
N.W.-374. 129 Neb. 260. 

N.D.—^Kopald Electric Co. v. Ocean 
Accident & Guarantee Corporation, 
251 N.W. 862, 64 N.D. 213. 

General rules appUoable 
Such statutes leave the extent and 
nature of the agent's authority to 
be determined by the general law of 
agency. 

U.S.—Gill V. Mutual Life Ins. Co. of 
New York, C.C.A.Neb., 68 F.2d 967 
—^New York Life Ins. Co. v. Mc¬ 
Creary,. aC.A.Neb.. 60 F.2d‘ 866— 
.^tna Life Ins. fio. v. Roewe, C. 
C.A.I11., 38 F.2d 893—McVay v. 
Mutual Ben. Health & Accident 
Ass'n of Omaha, Neb., D.O.Okl., 26 
F.Supp. 208. 

Fla.—^Hallowes v. New York Life 
Ins. Co.. 184 So. 7. 133 Fla. 872, 
adhered to 184 So. 12. 133 Fla. 872, 
and 184 So. 14i 138 Fla. 872—Fidel¬ 
ity & Casualty Co. of New York 
V. D. N. Morrison Const. Co. of 
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er, actual or apparent, on a supposed agent which 
he does not otherwise have.*^ 

The rules of construction which govern in de¬ 
termining the scope and extent of the authority of 
agents in general apply in determining the author¬ 
ity of an insurance agent.28 The instrument con¬ 
ferring the authority is to be liberally and fairly 
construed and a narrow and limited meaning is not 
to be given to it,2® unless the language employed 
clearly indicates that such was the intention of the 
parties;*® and the whole agency contract and all 
of its terms are to be considered in determining the 
rights of the parties.*^ The fact that the instru¬ 
ment conferring the authority is to be liberally con¬ 


strued docs not mean that it will be extended be¬ 
yond its terms, but only that when the terms are 
of doubtful import they will be construed in favor 
of the agent’s authority rather than against it.** 

b. Acts within Scope of Authority 

An Insurance company is Viable for the acts of Its 
agents within the scope of their real or apparent au¬ 
thority. 

In the absence of fraud on the part of insured 
and the agent,** an insurance company is bound by 
all acts, contracts, or representations of its agent, 
whether general or special, *4 which are within the 
scope of his real or apparent authorit}',*® notwith¬ 
standing they are in violation of private instruc- 


Vlrginia^ 158 So. 385, 116 Fla. 66. 
appeal dismissed 55 S.Ct. 348. 293 

U.S. 534. 79 L.Ed. 642. 

Miss.—^American Bankers* Ins. Oo. v. 

Lee. 134 So. 836. 161 Miss. 85. 
Surety company's agent 
FUl.—P arsons v. Federal Realty Cor¬ 
poration. 143 So. 912, 105 Fla. 105. 
88 A.L.R. 275. 

a?. U.S.—^Maryland Casualty Co. v. 

Seay. C.C.A.Tez.. 56 F.2d 322. 

Miss.—Saucier v. Life ft Casualty 
Ins. Co. of Tennessee. 198 So. 625. 
189 Miss. 693. 

Ohio.—John Hancock Mut. Life Ins. 
Co. V. Luzlo. 176 K.E. 446, 123 
Ohio St. 616. 

Tex.—Camden Fire Ins. Co. v. Hill. 
Com.App., 276 S.W. 887, revers¬ 
ing. Civ.App., 264 S.W. 128. 

Snows, limitations 
Statutes providing that persons 
representing Insurance companies 
shall be deemed to act as agents 
does not prevent surety company 
from proving known limitation plac¬ 
ed on agent’s authority.—Parsons v. 
Federal Realty Corporation, 143 So. 
912, 105 Fla. 105, 88 A.L.R. 275. 
Zdmlted astlmxity ptmlsslhU 

Such a statute does not prohibit 
limiting or restricting the power of 
such agents.—Cauthen v. Metropoli¬ 
tan Life Ins. Co., 1 S.B.2d 147, 189 
S.C. 356. 

SoUoiting ageaoy 

The purpose of such a statute Is 
served by holding that the agent has 
the usual powers of a soliciting 
agent, and it Is not proper to hold 
that he has the powers of a gen¬ 
eral agent—McYay v. Mutual Ben. 
Health ft Accident Ass'n of Omaha. 
Neb.. D.C.Okl., 26 F.Supp. 208. 

28. Mich.—^Fiak v. Liverpool ft Lon¬ 
don ft Globe Ins. Co.. 164 N.W. 
522. 198 Mich. 270. 

Or.—^Unlon States Life Ins. Co. v. 

Bemert «7 P.2d 774, 161 Or. 44.= 
32 C.J. p 1063 note 9SV 

89. Va.—^New York . Life Ins, Co. v. 
Barton. 186 aJEL 65, 166 Va. 426 


—^Royal Indemnity Co, v. Hook. 
157 S.E. 414, 155 Va. 956. 

32 G.J. p 1063 note 94. 

Power of attorney 

(1) If, In construing a power of 
attorney held by an insurance agent, 
there la any ambiguity or uncertain¬ 
ty therein, the court will construe 
them moat strictly against the com¬ 
pany.—Standard Accident Ins. Co. of 
Petrolt, Mich., v. Ayres, 28 N.E.2d 
50. 217 Ind. 422. 

(2) In giving a fair and reason¬ 
able interpretation to the words em¬ 
ployed. the relation of the parties 
and the nature and character of the 
business transacted by the agent 
should be considered.—Standard Ac¬ 
cident Ina Co. of Detroit, Mich., v. 
Ayres, supra. 

(3) The burden Is on the company 
to show that the agent’s act was not 
authorised by the power of attorney. 
—Standard Accident Ina Co. of De¬ 
troit, Mich.. V. Ayres, supra 

SO. Ind.—Continental Ins. Co. v. 
Bair, 114 N.E. 768, 65 Ind.App. 502. 
petition overruled 116 N.E. 762, 65 
Ind.App. 602. 

31. Ark.—Security Life Ina Co. v. 
McCray, 186 S.W. 819, 124 Ark, 
202 . 

Tenn.—^Yowell v. Union Cent. Life 
Ina Co,. 206 S.W. 384. 141 Tenn. 
70. 

38. Ala—^London ft Lancashire Ins. 
Co. V. McWilliams. 110 So. 909. 
215 Ala 481. 

33. Ark,—Springfield Mut. Ass’n v. 
Atnlp. 279 S.W. 15, 169 Ark. 968. 

34 . Mo.—Lanowah Inv. Co. v. John 
Hancock Mut. Life Ina Co.. 162 S. 
W.2d 307, 286 Mo.App. 1062. 

Va—^Mutual Life Ina Co. of New 
York V. Brown. 119 S.BS. 142, 137 
Va 278. 

32 O.J. p 1063 note 98. 

35. U.S.—Kansas City Life Ina Co. 
V. Cox. C.C.A.Tenn.. 104 F.2d 321 
—Williams v, Penn Mut Life Ins. 

. Co., aCJLFla. 27 F.2d 1. certio 
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rari denied 49 S.Ct. 34. 278 U.S. 
628. 73 UEd. 554. 

Ala.—^Atlanta Life Ins. Co. v. Ash, 
153 So. 261, 228 Ala 184—Georgia 
Casualty Co. v. Massey. 79 So. 
33, 201 Ala 601—Newriter v. Life 
& Casualty Ins. Co. of Tennessee, 
157 So. 71. 26 AlaApp. 185, cer¬ 
tiorari denied 157 So. 78. 229 Ala 
359—United Burial ft Insurance 
Co. v. Collier, 139 So. 104, 24 Ala 
App. 546, certiorari denied 139 So. 
106, 224 Ala 67—Hartford Fire 
Ina Co. V. Guthrie. 131 So. 246, 
24 AlaApp. 104, certiorari denied 
131 So. 248, 222 Ala 146. 

Ark.—Springfield Mut Ass’n v. At¬ 
nlp, 279 S.W. 15. 169 Ark. 968. 
Cal.—Marderosian v. National Cas¬ 
ualty Co.. 273 P. 1093. 96 Cal»App. 
295. 

Fla—Fidelity ft Casualty Co. of New 
York V. D. N. Morrison Const Co. 
of Virginia 156 So. 385, 116 Fla 
66, appeal dismissed 55 S.Ct 348, 
293 U.S. 534, 79 L.Ed. 642. 

Idaho.—Hahn v. National Casualty 
Co., 136 P.2d 739, 741, quoting Cor- 
pns Jhrls. 

IlL—^Fisher, for Use of Klniry v- 
Associated Underwriters, IS N.R 
2d 809, 294 IltApp. 315—Kassly v. 
Metropolitan Life Ins. Co.. 4 N.E. 
2d 981, 287 IlLApp. 637—Phillips v. 
Continental Auto Ins. Ass'n, 227 
Ill.App. 46—^Adam v. Columbian 
Nat. Life Ins. Co., 218 IltApp, 54 
j —^Michigan Mutual Life Ins. Ca 

V. Vieira, 116 Ill. App. 476. 

Ind.—Standard Accident Ins. Co. of 

Detroit, Mich. v. Ayres, 28 N.E. 
2d 50, 217 Ind. 422—Thompson v. 
Michigan Mut. Life Ina Co., 105 
N.E. 780, 56 Ind.App. 502. 

Iowa.—^Basta v. Farm Property Mut 
Ina Ass'n of Iowa, 252 N.W. 125, 
217 Iowa 240. 

Kan.—Nichols v. Comxr onwealth 

Casualty Co., 214 P. 1111, 1113, 113 
Kan. 484, quoting Ooxpus Tnzis. 
K 3 %—^Henry Clay Fire Ins. Co. v. 
Grayson County State Bank. 39 S. 

W. 2d 482, 239 Ky. 239—Continen¬ 
tal Casualty'Co. v. Linn, 10 SuW.Sd 
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tions or limitations on his authority, of which the neither actual nor constructive knowledge,^6 since 
person dealing with him, acting in good faith, has it is the duty of insurer to bring restrictions of its 


1079. 226 Ky. 328—Continental I 

Ins. Co. V. Turner, 1 S.W.2d 1063. ' 
222 Ky. 608—Continental Ins. Co. 
of City of New York v. Simpson, 
294 S.W. 1048, 220 Ky. 167. 

La.—Gitz Sash Factory v. Union 
Ins. Soc. of Canton, 107 So. 232, 
160 La. 381—Continental Casualty 
Co. y. Monvoison, App., 195 So. 
785. 

Me.—^Nash v. Union Mut. Ins. Co., 
43 Me. 343. 69 Am.D. 65. 

Mass.—^Brown v. London & Lanca¬ 
shire Indemnity Co. of America, 
144 N.E. 395, 249 Mass. 511. 

Mich.—^Alexander v. Prudential Ins. 
Co. of America, 292 N.W. 475, 293 
Mich, 522—^Rorick v. State Mut. 
Hodded Fire Ins. Co. of Michigan, 
248 N.W. 684. 263 Mich. 169—Cov- 
erdlll V. Northern Ins. Co. of New 
York, 220 N.W. 768, 243 Mich. 
395—Wells V. Prudential Ins. Co. 
of America, 214 N.W. 308, 239 
Mich. 92. 

Miss.—Interstate Life & Accident 
Ins. Co. y. Ruble, 133 So. 223, 160 
Miss. 206. 

Mo.—^Lange v. New York Life Ins. 
Co., 162 S.W. 689, 254 Mo. 488— 
Mitchell y. Metropolitan Life Ins. 
Co., App., 116 S.W.2d 186, 188, cit¬ 
ing Cozptui Juris —^Bennett v. Roy¬ 
al Union Mut. Life Ina Co., 112 
S.W.2d 134, 232 Mo.App. 1027— 
Green v. American Life & Acci¬ 
dent Ins. Co., App., 93 S.W.2d 1119. 

Neb.—Roads v. Columbia Fire Un¬ 
derwriters* Agency, 260 N.W. 174, 
176, 128 Neb. 710, citing Corpus 
jraxis—^Barrett v. Northwestern 
Mut Life Ins. Co.. 248 N.W, 391, 
124 Neb. 864—Cline v. Fidelity 
Phenix Fire Ins. Co., 203 N.W. 578, 
580, 113 Neb. 481, citing Corpus 
OUzls. 

N.H.—^Elliott y. Standard Accident 
Ins. Co.. 33 A.2d 662—Schwartz v. 
Maryland Casualty Co., 131 A. S52, 
363, 83 N.H. 177. quoting Corpus 
JtUdSa 

N.J.—^Zrlny y. Hartford Fire Ina Co.^ 
158 A 430, 10 N.J.Misc. 181. 

KM.—^Douglass y. Mutual Ben. 
Health & Accident Ass'n, 76 P.2d 
463. 42 N.M. 190. 

KY.—^Abbott y. Prudential Ins. Co. 
of America, 24 KJQ.2d 87. 281 N. 
Y. 375, affirming 8 KY.S.2d 967. 
255 App.Diy. 677, and reargument 
denied 25 KB.2d 141, 282 KY. 585 
—^Mlceli y. Atlas Assur. Co., Ltd., 
of London, 223 N.Y.S. 563, 130 
Misc. 52, affirmed 231 N.Y.S. 819, 
225 App.Dly. 723. affirmed 168 K£. 
416, 215 KY. 531-Ray v. Canton 
Co-op. Fire Ins. Co.. 18 N.Y.S.2d 
671, affirmed 28 KY.S.2d 329, 260 
App.Div. 961, reargument denied 
25 N.Y.S.2d 1014, 261 App.Diy. 864, 
reversed on other * grounds 86 N. 


B.2d 639, 286 KY. 406—^Platzer v. 
Cutting Larson Co., 190 N.Y.S. 769. 
KC.—Charleston & W. C. Ry. Co. v. 
Robert G. Lassiter & Co., 177 S. 
K 9, 207 KC. 408. 

Or.—^Roemhild v. Home Ins. Co., 278 
P. 87, 130 Or. 60. 

Pa.—Gough y. Halperln, 169 A. 447, 
306 Pa. 230—Litto y. Public Fire 
Ins. Co. of Newark. N. J., 167 A 
603, 109 Pa.Super. 195. 

S.C.—Williams v. Commercial Cas¬ 
ualty Ins. Co., 166 S.B. 871, 169 
S.C. 301—Galphin v. Pioneer Life 
Ins. Co., 154 S.E. 855, 157 S.C. 469. 
Tex.—Adams y. Lasalle Life Ins. Co., 
Ciy.App., 99 S.W.2d 386, error dis¬ 
missed—^Northern Assur. Co. v. 
Lawrence, Ciy.App., 278 S.W. 476. 
Va.—Wolonter y. U. S. Casualty Co., 
101 S.B. 68, 126 Va. 166. 

Wash.—Pacific Nat Bank v. ACtna 
Indemnity Co., 74 P. 590, 33 Wash. 
428. 

Wls.—^Milwaukee Bedding Co. v. 
Graebner, 196 KW. 533, 182 Wis. 
171. 

1 C.J. p 406 note 19—31 UJ. p 967 
note 19—32 C.J. p 1068 note 98. 
Ziaw liberally Interpreted 
In order to insure fair, equitable, 
and Just dealings between Insurance 
companies and their policyholders, 
the law of principal and agent is 
liberally Interpreted In favor of in¬ 
sured, and the agent is held to have 
all of the authority which it was 
apparent to insured he possessed. 
—Travelers* Ins. Co. y. Melman, 128 
A 125, 147 Md. 469. 

lOLstafce 

Insured should not be prejudiced 
by mistake of insurance agent.—^Ev¬ 
ans y. Metropolitan Life Ins. Co., 144 
A 294, 294 Pa. 406. 

Statutory agents 

(1) Under statutes making a per¬ 
son soliciting insurance the agent 
of the company, the agent represents 
the company in all acts within the 
apparent scope of his authority. 
U.S.—^Kansas City Life Ins. Co. y. 

Cox, C.C.ATenn., 104 P.2d 321. 

Fla.—^Fidelity & Casualty Co. of New 
York v. D. K Morrison Const. Co. 
of Virginia, 166 So. 886, 116 Fla. 
66, appeal dismissed 55 S.Ct. 348, 
293 U.S. 534, 79 L.Ed. 642. 

(2) Under some statutes such per¬ 
sons must be held to be agents to all 
intents and purposes.—^American 
Fire Ins. Co. v. King Lumber & Man¬ 
ufacturing Co., 77 So. 168, 74 Fla. 
130. affirmed 39 S.Ct. 431, 260 U.S. 2, 
68 L.Ed. 810. 

36. U.S.—New York Life Ins. Co. v. 
Rutherford, C.C.AWash., 284 F. 
707, certiorari denied 43 S.Ct 621, 
262 U.S. 744, 67 L.Ed. 1211—War¬ 
ren y. New York Life ing . Co., 
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D.C.La., 37 F.Supp. 858, affirmed, 
C.C.A. 128 P.2d 671. 

Ala.—^National Life Ins. Co. of U. 
S. of America v. Reedy, 115 So. 8, 
217 Ala. 114—National Life & Ac¬ 
cident Ins. Co. v. Cruso, 113 So. 
396, 216 Ala. 421. 

Ark.—Security Ins. Co. v. Van Nor¬ 
man, 111 S.W.2d 661, 195 Ark. 200 
—^Allemanla Fire Ins. Co. y. 
Zweng, 191 S.W. 908, 127 Ark. 141. 
Cal.—^Marderosian v. National Casu¬ 
alty Co., 273 P. 1093, 96 Cal.App. 
295. 

Idaho.—^Hahn v. National Casualty 
Co., 136 P.2d 789, 741, quoting 
Corpus Juris. 

Ill.—Irvin V. Metropolltan-Hlbernla 
Fire Ins. Co., 247 Ill.App. 562. 

—Preferred Risk Fire Ins. Co. v. 
Neet, 90 S.W.2d 39, 262 Ky. 257. 
Mass.—Lewis v. Chapin, 160 N.E. 

786, 263 Mass. 168. 

Me.—^Hurd v. Maine Mut. Fire Ins. 

Co., 27 A2d 918, 139 Me. 103. 

Mich.—^Ames v. Auto Owners* Ins. 

Co., 195 N.W. 686, 225 Mich. 44. 
Mo.—^Lanowah Inv. Co. v, John Han¬ 
cock Mut Life Ins. Co., 162 S.W.2d 
307, 310, 236 Mo.App. 1062, citing 
Corpus Juris—^Mitchell v. Metro¬ 
politan Life Ins. Co., App., 116 S. 
W.2d 186, 188, citing Corpus Juris 
—Patterson v. Prudential Ins. Co. 
of America, App., 23 S.W.2d 198— 
Reiter v, Northwestern Interna¬ 
tional Ins. Co. of Milwaukee, 243 
S.W. 197, 211 Mo.App. 290. 

Neb.—Cline v. Fidelity Phenlx Fire 
Ins. Co., 203 N.W. 678, 580, 118 
Neb. 481, citing Corpus Juris. 

KJ.—^Peters v. John Hancock Life 
Ins. Co., 5 A2d 472, 478, 122 N. 
J.Law 831, citing Corpus Juris— 
Zurich General Accident & Liabil¬ 
ity Ins. Co. y. Essex Chair Co., 
166 A 702, 11 N.J.Misc. 447. 

KY.—^Brady v. Metropolitan Life 
Ins. Co., 14 N.Y.S.2d 681, affirmed 
In re Masterton's Estate, 20 N.Y. 
S.2d 988, 259 App.Diy. 982. 

N.C.—Charleston & W. C. Ry. Co. v. 
Robert G. Lassiter & Co., 177 S. 
B. 9, 207 KC. 408. 

KD.—^Michigan Idaho Lumber Co. 
V. Northern Fire & Marine Ins. 
Co., 160 N.W. 130, 35 N.D. 244. 

Tex.—Traders* & General Ins. Co. v. 
Johnson, Civ.App., 80 S.W.2d 1108 
—Missouri State Life Ins. Co. v. 
Woodson, Civ.App., 256 S.W. 988. 
Wash.—^Pagni v. New York Life 
Ins. Co., 23 P.2d 6, 16, 173 Wash. 
322, 93 AL.R. 1325, quoting Corpus 
Juris. 

32 C.J. p 1063 note 99—1 C.J. p 405 
note 16. 

Appaamt authority Is equal to real 
authority as to third persons, when 
the limitations on the agent*8 au¬ 
thority are not made known.—^Fideli- 
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agent’s authority to the knowledge of those dealing 
with him.37 Courts will not permit an insurance 
company to change the fundamental law of agency 
by contract, and thus exonerate itself from liability 
for the acts of those who are in fact and law its 
agents.®^ 

Tort or wrongful act In accordance with this 


rule the company is liable in damages for the fraud 
or other wrongful acts of its agent within the scope 
of his actual or apparent authority.39 In the ab¬ 
sence of ratification or estoppel, however, it is not 
liable for wrongful acts outside the scope of the 
agent’s authority,^® as where they are committed in 
the course of business transacted, or for an act done 


ty & Casualty Co. of New York v. 
D. N. Morrison Const Co. of Vlr- 
^nla, 156 So. 385, 116 Fla. 66, ap¬ 
peal dismissed 55 S.Ct 348. 293 U. 
S. 534, 79 L.Ed. 642—Parsons v. Fed¬ 
eral Healty Corporation, 143 So. 912, 
105 Fla. 105. 88 A.L 1 .H. 275. 
Oozapetenoy of evldenoe 
Evidence of secret limitations on 
Insurance asrent's authority, contrary 
to authority with which principal 
clothed him through long: and ex¬ 
tensive dealings with Insured, Is In¬ 
competent.—^Massachusetts Bonding 
& Insurance Co. v. B. E. Parsons 
Electric Co., aC.A.Mo.. 61 F.2d 264, 
92 A.L..R. 218. 

WzlttexL power of attorney 
A person who deals with an agent 
having a written power of attorney 
may look to the terms of the in¬ 
strument for the ascertainment of 
the extent of the agent's authority, 
and is not bound by any limitations 
on the agent's authority of which he 
has no notice.—^Independence Indem¬ 
nity Co. V. Industrial Realty Co., 168 
S.E. 122, 46 GcuApp. 637, CLffirmed 
’ 172 S.E. 38, 178 Ga. 45. 

37. Tex.—^North American Accident 
Ins. Co. V. Bowen, Civ.App,, 102 
S.W. 163. 

1 C.J. p 406 note 16. 

38. Wash.—^McDonnell v. Local Un¬ 
ion No. 81 of Amalgamated Meat 
Cutters and Butcher Workers of 
North America, 24 P.2d 447, 174 
Wash. 147—Shultlce v. Modem 
Woodmen of America, 120 P. 631, 
67 Wash. 65. 

89. Ark.—Georgia Casualty Co. v. 
Board of Directors of St Francis 
Levee Dlst, 70 S.W.2d 33, 188 Ark. 
1122. 

Ga.—^Haas & Howell v. Godby, 125 S. 

E. 897. 33 Ga.App. 218. 

Iowa.—^Economy Hog & Cattle Pow¬ 
der Co. V. Mtaa. Life Ins. Co.. 290 
N.W. 82, 227 Iowa 1123. 

Neb.—Roads v. Columbia Fire Un- 
• derwriters* Agency, 260 N.W. 174, 
176. 128 Neb. 710, quoting OorptJs 

JllXlB. 

32 C.J. p 1064 note 1. 

Liability for agent's delay In for¬ 
warding applications or in deliv¬ 
ering policies see infra | 165. 
Absenjoe of profit 

The fact that the company did not 
profit from its agent's fraud will not 
relieve it from liability for acts 


within the scope of his apparent au¬ 
thority.—^Williams v. Commercial 
Casualty Ins. Co., 156 S.E. 871, 159 
S.a 301. 

Actions 

(1) Complaint held to state cause 
of action.—^Tobacco Redrying Cor¬ 
poration V. U. S. Fidelity & Guar¬ 
anty Co., 193 S.E. 426, 186 S.C. 162. 

(2) In such an action competent, 
relevant, and material evidence is 
admissible.—^National Life & Acci¬ 
dent Ins. Co. v. Cruso. 113 So. 396, 
216 Ala. 421. 

(3) Disputed Questions of fact are 
for the Jury.—Atlanta Life Ins. Co. 
V. Ash, 163 So. 261, 228 Ala. 184— 
National Life & Accident Ins. Co. v. 
Cruso, supra. 

Assault 

(1) An insurance company may be 
held liable for assaults committed 
by Its agents within the scope of 
their employment. 

Cal.—^Perry v. Washington Nat Ins. 

Co.. 58 P.2d 701, 14 Cal.App.2d 

609, dissenting opinion 69 P.2d 158, 

14 Cal.App.2d 609. 

N.C.—^Evans v. Metropolitan Life 

Ins. Co., 162 S.B. 654, 202 N.C. 830. 

(2) Insurance company which re¬ 
quested general manager of another 
company to settle claim against both 
companies was not liable for willful 
assault on claimant made by general 
manager at other company's place of 
business because of claimant's fail¬ 
ure to accept check and sign release, 
but general manager's company was 
liable for assault.—^Planters Cotton 
Oil Co. V. Baker, 181 S.E. 671, 181 
Ga. 161. 

(3) In an action against an insur¬ 
ance company for assault and bat¬ 
tery, a trespass by direct act, be¬ 
cause of defendant's agent thrusting 
a spoon into plaintllTs swollen throat 
in the course of an lnter\’iew af¬ 
fecting a claim for sick benefit, the 
company was not liable in the ab¬ 
sence of any evidence that the act 
complained of was by a managing 
officer of the company, or by his 
rectlon, or with his knowledge, ^or 
that it was ratified by defendant.— 
National Life & Accident Ins. Co. 
V. Cruso, 113 So. 896, 216 Ala. 421. 
rxaudulsiLt intant 

Insured's rights are not affected 
because Insurer’s agent’s acts are ac¬ 
tuated by fraudulent intent unless 
insured participates in fraud.—Gal- 
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phin V. Pioneer Life Ins. Co.. 154 S. 
E. 855, 157 S.C. 469. 

ZTegUganoe 

(1) The company is liable for neg¬ 
ligent act of its agent committed 
within the scope of his duties.—^Na¬ 
tional Life & Accident Ins. Co. v. 
Cruso. 113 So. 396, 216 Ala. 421— 
32 C.J. p 1064 note 1 [a]. 

(2) The failure of insurance com¬ 
pany’s agent to send application for 
employer’s liability insurance poli¬ 
cy to company was direct, proximate 
cause of loss sustained by applicant 
forced to pay injured employee’s 
claim, so as to entitle applicant to 
recover amount paid from insurance 
company, in absence of defense or 
evidence that such policy would not 
have been issued had agent forward¬ 
ed application.—Tobacco Redrj'ing 
Corporation v. U. S. Fidelity & Guar¬ 
anty Co.. 193 S.E. 426, 186 S.C. 162. 

40. N.“Y.—First Trust & Deposit Co. 
v. Middlesex Mut. Fire Ins. Co., 18 
N.Y.S.2d 936, 259 App.Dlv. 80, 

appeal denied 20 N.T.S.2d 493. 259 
App.Div. 971. affirmed 31 N.E.3d 
510, 284 N.Y. 747. 

S.C.—McKinney v. Guardian Life 
Ins. Co. of America, 185 S.E. 788, 
ISO S.C. 270. 

Vt—Star Restaurant v. Metropolitan 
Life Ins. Co., 163 A. 558, 105 Vt. 
77. 

32 C.J. p 1064 note 3. 

Slander 

(1) An insurance corporation has 
been held not to be liable for slan¬ 
der uttered by its agent except 
where it has expressly authorized 
it or subsequently ratified it. un¬ 
less it constitutes a breach of duty 
toward plaintiff arising out of con¬ 
tract.—National Life Ins. Co. of U. 
S. V. Abernathy, 89 So. 725, 206 Ala. 
26. 

(2) Particular slanderous words 
have been held not to have been 
uttered within thn scope of the 
agent's employment.—^Hand v. Indus¬ 
trial Life & Health Ins. Co.. 165 So. 
616, 174 Miss. 822. 

(3) On the other hand, an insur¬ 
ance company has been held liable 
for slander committed within the 
course of employment of a duly au¬ 
thorized officer or agent. 

U.S.—.aitna Life Ins. Co. v. Mutual 
Ben. Health St Accident Ass'n, C. 
C.A.Neb., 82 F.2d 116. 

D.C.—.ffiJtna Life Ins. Co. v. Brewer, 
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to effect a purpose of the agent alone.^i The in¬ 
surance company is not chargeable with negligence 
in failing to discover and prevent further wrong¬ 
ful conduct on the part of its agent unless and 
until something occurs to put the company on in- 
quiry.42 

It has been held that an insurance company can¬ 
not take advantage of, and benefit by, false, fraud¬ 
ulent, and untruthful statements made by its agent 
to the injury of a policyholder.43 

c. Acts outside Scope of Authority 

An Insurance company is not liable for the acts of Its 


agents, which are outside the scope of their 'real or ap. 
parent authority. 

An insurance company is not bound by the acts, 
contracts, or representations of an agent, whether 
general or special, which are beyond the scope of 
the agent’s real or apparent authority>4 Accord¬ 
ingly, where a person dealing with an insurance 
agent is, by the circumstances, put on notice that 
he is a special agent, or that his powers are other¬ 
wise limited, such person is bound at his peril to 
ascertain and take notice of the limitations impos- 
ed.'*5 This rule will be applied with greater rigidity 
where the limitation of the power of the agent re- 


12 F.2d 818, 56 APP.D.C. 283, 46 
A.L,R. 1499. 

(4) The company Is not liable, un¬ 
der such rule, in the absence of a 
showing that the words were ut¬ 
tered by Its agrent In the course of 
his employment 

D.C.—^^tna liife Ins. Co. v. Brew¬ 
er, supra. 

Tex.—^Plrst Texas Prudential Ins. 
Co. V. Moreland, Civ.App., 55 S. 
W.2d 616, error dismissed. 

(6) Punitive damages are not re¬ 
coverable in the absence of a show¬ 
ing that the company authorized or 
ratified the words spoken.—^^tna 
Life Ins. Co. v. Brewer, supra. 

Vse of pistol 

That insurance agent appeared at 
policyholder's door to collect premi¬ 
um with hat pulled down to obscure 
vision of face and with pistol in 
hand did not render insurer liable 
to policyholder for flight and result¬ 
ing injury.—^Life & Casualty Ins. 
Co. of Tennessee v. Bussell, 61 S.W. 
2d 491, 164 Tenn. 586. 

41. Vt—Greenough v. U. S. Life 
Ins. Co. of City of New York, 117 
A 382. 96 Vt 47. 

32 C.J. p 1064 note 4. 

42. Vt—Star Restaurant v. Metro¬ 
politan Life Ins. Co., 163 A 668, 
105 -Vt 77. 

48. Ind.—^Mutual Ben. Health & Ac¬ 
cident Ass'n V. Keiser, 14 N.E.2d 
707, 214 Ind. 472, 122 AL.R. 370. 
44. U.S.—Jones v. Bankers Life Co., 
C.C.AN.C., 131 P.2d 989—Globe & 
Rutgers Fire Ins. Co. of New York 
V. McGinnis, C.C.AArlz., 29 F.2d 
357—^New York Life Ins. Co. v. 
Horton, C.C.AAla., 9 F.2d 320, fol¬ 
lowed In Horton v. New York Life 
Ins. Co., 21 F.2d 1014, certiorari 
denied 48 S.Ct 322, 276 U.S. 630, 72 
L.Hd. 740. 

Ariz.—Western Union Life Ins. Co. 
V. Musgrave, 215 P. 686, 25 Ariz. 
219. 

Cal.—^Toth V, Metropolitan Life Ina 
Co., 11 P.2d 94, 123 CaLApp. 186. 
Colo.—^Atterbury v. National Union 
Fire Ins. Co., 31 P.2d 489, 94 Colo. 
618—^Independence Indemnity Co. 


V. Silver State Building & Loan 
Ass’n, 25 P.2d 726, 93 Colo. 240. 

Fla,—^Parsons v. Federal Realty Cot- 
poration, 143 So. 912, 105 Fla. 106, 
88 AL.R. 275. 

Ga.—Self V. American Nat Ins. Co., 
180 S.B. 21, 61 Ga.App. 261—Home 
Ins. Co. of New York v. Fain, 167 
S.E. 890, 46 GaApp. 632. ■ 

Ky.—^Union Central Life Ins. Co. v. 
Glasscock. 110 S.W.2d 681. 270 
Ky. 760, 114 AL.R. 373—Connecti¬ 
cut Fire Ins. Co. v. Roberts, 11 S. 

W. 2d 148, 226 Ky. 634. 

La.—American Fire & Marine Ins. 

Co. V. Seymour, App., 144 So. 775. 
Mich.—^Loud V. Federal Ins. Co., 161 
N.W. 928, 196 Mich. 60, rehearing 
denied 168 N.W. 124, 195 Mich. 60. 
N.H.—Sullivan v. John Hancock Mut. 
Life Ins. Co., 165 A 277, 86 N.H 
184. 

N.J.—Metropolitan Life Ins. Co. v. 
Coddington. 26 A2d 41, 131 N.J. 
Eq. 430. 

Pa.—^Dalesandro v. New York Under¬ 
writers Ins. Co., 183 A 364, 121 Pa. 
Super. 176. 

S.C.—Cauthen v. Metropolitan Life 
Ins. Co., 1 S.B.2d 147, 150, 189 S. 
C. 856, quoting Corpus Juris—^Hy- 
der V. Metropolitan Life Ins. Co., 
190 S.B. 239, 243, 183 S.C. 98, quot¬ 
ing Corpus Juris—^McKinney v. 
Guardian Life Ins. Co. of America, 
185 S.E. 738, 180 S.C. 270—Mrs. 
Hall’s Cafeteria v. Phoenix Ins. Co. 
of Hartford, Conn., 122 S.B. 680, 
128 S.a 209. 

Tenn.—West v. Aetna Ins. Co., 11 
Tenn.App. 118. 

Tex.—Girard Fire & Marine Ins. Co. 
V. Koenigsberg, Civ.App., 65 S.W. 
2d 783—Texas State Mut. Fire Ina 
Co. V. Law, Civ.App., 3 S.W.2d 505, 
reversed on other grounds Law v. 
Texas State Mutual Fire Ina Co., 
Com.App., 12 S.W.2d 539, rehearing 
denied 16 S.W.2d 277. 

32 aj. p 1064 note 7—^1 CJ. p 406 
note 17. 

ILoaas 

(1) The fact that a loan agent, 
who is in the habit of sending ap¬ 
plications to, and obtaining loans 
from, an Insurance comi>any as well 
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as from other parties, is the agent 
of the company for the purpose of 
procuring insurance does not consti¬ 
tute him its agent with respect to 
loans obtained by him from it.— 
Massachusetts Mut. Life Ins. Co. v. 
Boggs, 13 N.B. 560, 121 Ill. 119. 

(2) Other cases relating to loans 
see 32 C.J. p 1064 note 7 [d]. 
Single aot 

Member of a mutual assessment 
insurance association cannot claim 
that association has conferred on 
an agent ostensible authority to do 
that which member knows he is for¬ 
bidden to do, simply because agent 
has done thing forbidden on a sin¬ 
gle occasion, although he be a gener¬ 
al officer of association.—^Perrigo v. 
Connecticut Commercial Travelers’ 
Mut Accident Ass'n, 127 A 10, 101 
Conn. 648. 

45. U.S.—Jones v. Bankers Life Co., 
C.C.A.N.C.. 131 F.2d 989. 

Ark.—National Life & Accident Ina 
Co. V. Broyles, 122 S.W.2d 603, 197 
Ark. 113. 

Fla.—^Hallowes v. New York Life 
Ins. Co., 184 So. 7. 133 Fla. 872, ad¬ 
hered to 184 So. 12, 138 Fla. 872, 
and 184 So. 14, 133 Fla. 872— 
Parsons v. Federal Realty Corpora¬ 
tion, 143 So. 912-, 105 Fla.' 105, 88 
AL.R. 276. 

Ga—^Davis v. Metropolitan Life Ina 
Co., 131 S.B. 490. 161 Ga 668— 
Strickland v. Gulf Life Ins. Co., 
App., 28 S.B.2d 314. 

N.Y.—^In re Wei ton’s Estate, 267 N. 

Y.S. 590, 148 Misc. 830. 

S.C.—Cauthen v. Metropolitan Life 
Ina Co., 1 S.E.2d 147, 189 S.C. 866 
—^Hyder v. Metropolitan Life Ina 
Co.. 190 S.E. 239, 248, 183 aa 98, 
quoting Corpus Juris. 

32 C.J. p 1065 note 18. 

Attorney in fact 

Persona applying to indemnity 
compan 3 r *8 general agent for bond 
were bound to inquire into nature 
and extent of agent’s authority, 
where bond was signed by agent as 
"attorney in fact.”—^Barrett Co. v. 
Globe Indemnity Co., 159 A 709, 10 
N.J.Misc. 584. 
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lates to events which occur after the issuing of the 
policy.^® 

Effect of limitations in application or policy. 
Where limitations on the agent’s authority are con¬ 
tained in the application or policy, insured is bound 
to take notice thereof and cannot hold the company 
bound for acts of the agent beyond such limita¬ 
tions,^'^ unless the limitations have been waived 
by the company,^8 or unless they are violative of 
some valid statutory provision.^® Such a limitation 
in the application applies to transactions relating to 
the inception of the contract as well as to matters 
arising subsequent to its execution,®® but a limita¬ 
tion in the policy relates to matters connected with 
the insurance after the policy has become an exe¬ 
cuted instrument and is not notice to insured of the 


agent’s want of power to bind his principal as to 
transactions before delivery of the policy,espe¬ 
cially where insured deals with the company direct¬ 
ly through its “manager.”®^ 

A statute providing that no statement made to or 
by an agent not contained in the application shall 
be taken or considered as having been made or 
brought to the notice or knowledge of the company, 
or as charging it with any liability by reason there¬ 
of, exempts the company from obligations arising 
from any oral statements made by its agent when 
taking the application, which are not also in the 
application itself.®® 

Where no agency. An insurance company is not 
bound by the acts of one who is ostensibly and in 
reality the agent for insured nor by the acts of 


46L S.C.—Cauthen v. Metropolitan 
Life Ins. Co.. 1 S.E.2d 147. 189 
S.C. 356. 

47. U.S.—Mutual Ben. Health & Ac¬ 
cident Ass'n V. Lyon, C.C.A.Ark., 
95 F.2d 528, certiorari panted Ly¬ 
on V. Mutual Ben. Health & Acci¬ 
dent Ass'n. 59 S.Ct. 81. 305 U.S. 
583. 83 L.Ed. 367, reversed on oth¬ 
er grounds 59 S.Ct. 297, 305 U.S. 
484, 83 L.Ed. 303, rehearing denied 
69 S.Ct. 459, 306 U.S. 667. 83 L.Ed. 
1062—^Klthcart v. Metropolitan 
Life Ins. Co.. C.C.A.M 0 ., 88 F.2d 
407—Braman v. Mutual Life Ins. 
Co. of New York, aC.A.Mlnn.. 73 
F.2d 391—Atlantic Life Ins. Co. v. 
Hoefer, C.C.A.S.C.. 66 F.2d 464, 
certiorari denied Hoefer v. Atlan¬ 
tic Life Ins. Co., 54 S.Ct. 229, 290 

U. S. 701, 78 L.Bd. 608—New York 
Life Ins. Co. v. McCreary, C.C.A. 
Neb., 60 F.2d 366—Stipclch v. Met¬ 
ropolitan Life Ins. Co., D.C.Or., 8 
F.2d 285, reversed on other 
grounds 48 S.Ct. 512, 277 U.S. 311, 
72 L.Bd. 896—Miller v. Northwest¬ 
ern Mut. Life Ins. Co. of Milwau¬ 
kee, Wls., Va., Ill P. 465, 49 C.C. 
A. 330. 

Cal.—Hargett v. Gulf Ins. Co. of Dal¬ 
las, Tex., 55 P.2d 1258, 12 Cal.App. 
2d 449. 

Colo.—^Warner v. Fanners* Automo¬ 
bile Inter-Insurance Exchange, 90 
P.2d 966, 104 Colo. 359. 

Ga.—Strickland v. Gulf Life Ins. Co., 
App., 28 S.E.2d 314—Newton v. 
Gulf Life Ins. Co., 190 S.E. 69, 
55 Ga.App. 830—Lancaster v. Trav¬ 
elers Ins. Co., 189 S.E. 79, 54 Ga. 
App. 718. 

Ind.—Metropolitan Life Ins. Co. v. 
Brady, 174 N.B. 99, 95 Ind-App. 
664. 

Ky.—^Prudential Ins. Co. of America 

V. Lampley, 180 S.W.2d 899—Pru¬ 
dential Ins. Co. of America v. 
Jenkins, 162 S.W.2d 791, 796, 290 
Ky. 802, quoting Ooxpns Juris— 
Connecticut Fire Ins. Co. v. Rob¬ 


erts, 11 S.W.2d 148, 163, 226 Ky 
534, quoting Corpus Juris. 

La.—Shuff V. Life & Casualty Ins. 
Co. of Tennessee, 114 So. 687, 164 
La. 741, affirming 6 La.App. 503— 
American Fire & Marine Ins. Co. 
V. Seymour, App., 144 So. 775— 
Guaranty Income Life Ins. Co. v. 
Ball, 141 So. 520, 19 La.App. 769. 

Minn.—^Reln v. New York Life Ins. 
Co., 299 N.W. 386, 210 Minn. 485. 

Mo.—^Distassio v. American United 
Life Ins. Co„ App., 179 S.Tr.2d 610 
—^Raker v. Service Life Ins. Co., 
49 S.W.2d 286, 226 Mo.App. 1233. 

N.J.—^Metropolitan Life Ins. Co. v. 
Coddington, 26 A.2d 41, 131 N.J.Bq. 

. 430. 

N.Y.—^Drennan v. Sun Indemnity Co. 
of New York, 280 N.Y.S. 723, 244 
App.Div. 671, affirmed 2 N.B.2d 634, 
271 N.Y. 182—Manson v. New York 
Life Ins. Co., 243 N.Y.S. 579, 229 
App.Div. 670—^Brady v. Metropoli¬ 
tan Life Ins. Co.. 14 N.Y.S.2d 681, 
affirmed In re Masterton’s Es¬ 
tate, 20 N.Y.S.2d 988, 259 App.DIv. 
982. 

Pa.—^Peters v. Colonial Life Ins. Co. 
of America, 198 A. 460, 128 Pa.Su- 
per. 21. 

Tenn.—Washington Nat Ins. Co. v. 
Coleman, 79 S.W.2d 46, 47, 18 Tena 
App. 438, citing Corpus Juris. I 

Tex.—Fidelity Mut. Life Ass'n v.' 
Harris, 57 S.W. 635, 94 Tex. 25, 86 
Am.S,It 813—Colorado Life Co. v. 
Sweat Clv.App., 154 S.W.2d 296— 

[ Bankers Life & Loan Ass’n of Dal¬ 
las V. Wood. Clv-App., 123 S.W.2d 
454, error dismissed Wood v. Bank¬ 
ers Life & Loan Ass'n of Dallas, 
125 S,W.2d 262, 132 Tex SOS- 
Great American Casualty Co. v. 
Blchelberger, Civ.App., 87 S.W.2d 
1060, 1063, citing Corpus JUrls— 
Gause v. Security Life Ins. Co. of 
America, Civ.App., 207 S.W. 346 
—Columbian Nat Fire Ins. Co. v, 
Dixie Co-op. Mail Order House, 
Civ.App., 261 S.W. 174, affirmed. 

821 


Com.App., 276 S.W. 219, rehearing 
overruled 277 S.W. SSO. 

Wis.—Chamberlain v. Prudential Ins. 
Co.. 85 N.W. 128, 109 Wls. 4. S3 
Am.S.R. 851. 

32 C.J. p 1065 note 8. 

48. Tex—Manhattan Life Ins. Co. 
V. Stubbs, Com.App.. 234 S.W. 1099, 
reversing, Civ.App., 216 S.W. 896, 
and rehearing denied, Com.App., 
235 S.W. XV. 

32 C.J. p 1065 note 9. 

Power of officers or agents to waive 
grounds for avoidance or forfei¬ 
ture of policy see infra $5 679-690. 

49. U.S.—Braman v. Mutual Life 
Ins. Co. of New York, C.C.A.Minn., 
73 P.2d 391. 

Okl.—Security Ins. Co. of New Hk- 
ven. Conn., v. Cameron, 205 P. 151, 
85 Okl. 171, 27 A.L.R. 444. 

60, Okl.—State Mut Ins. Co. v. 
Craig, 111 P. 325, 27 Okl. 90. 

51. Ga.—John Hancock Mut. Life 
Ins. Co. v. Yates, 179 S.E. 239, 
50 Ga.App. 713, affirmed 185 S.E. 
26S, 182 Ga. 218, certiorari grant¬ 
ed 57 S.Ct 20, 299 U.S. 525, 81 L. 
Ed. 386, reversed on other grounds 
67 S.Ct 129, 299 U.S. 178. 81 L 

I Ed. 106, conformed to 190 S.E. 

I 560, 184 Ga. 42, and 191 S.E. 392, 

I 55 Ga.App. 771—^Interstate Life 

I & Accident Co. v. Bess. 184 S.E. 
804, 35 Ga.App. 723. 

Md.—^Bitting v. Home Ins. Co. of 
New York, 155 A. 829, 161 Md. 56. 

W.Va.—^Plumley v. Superior Fire Ins. 
Co., 9 S.R2d 229, 122 W.Va. 883. 

32 C.J. p 1065 note 11. 

52. Ohio.—^Provident Sav. Life As- 
sur. Co. v. Statler, 34 Ohio Cir.Ct 
891. affirmed 106 N.E. 1078. 88 
Ohio St 549. 

53. Colo.—Warner v. Farmers' Au¬ 
tomobile Inter-Insurance Ex¬ 
change, 90 P.2d 965, 104 Colo. 359 
—Commonwealth Casualty Ins. Go. 
V. Kuhrt, 226 P. 251, 76 Colo. 175. 

54. Ky.—Royal Indenmity Ca v. 
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one who in fact is not its agent and of whom it 
has no notice,®® particularly where he does not 
represent that he has any authority to act for it.®® 

§ 150. -General Agents 

An agent authorized to accept risks, agree on and 
settle the terms of insurance contracts, Issue policies by 
tilling out blank Instruments which are furnished him 
for that purpose, and to renew policies Is a general agent. 

May & Ball, 300 S.W. 347. 222 Ky. 


A general agent of an insurance company is usu¬ 
ally one who is authorized to accept risks, agree on 
and settle the terms of the insurance contracts, is¬ 
sue policies by filling out blank instruments which 
are furnished him for that purpose, and to renew 


policies already 
soliciting agent 


157. 

N.T.—First Trust & Deposit Co. ▼. 
Middlesex Mut. Fire Ins. Co., 18 
N.T.S.2d 93G. 259 App.Div. 80, ap¬ 
peal denied 20 N.T.S.2d 493, 259 
App.Div. 971, affirmed 31 N-KSd 
510, 284 N.Y. 747—In re Welton's 
Estate. 257 N.Y.S. 690, 143 Mlsc. 
830. 

H.I.—^Affleck V. Kean, 148 A. 324, 50 
K.I. 405. i 

32 C.J. p 1065 note 14. 

A. ststtLte relating to authority of 
an insurance broker to receive pre¬ 
miums was not intended to charge 
the company with funds of insured 
collected by insurance broker while 
acting in some capacity other than 
as broker.—11 East 112th Street 
Corporation v. Travelers Ins. Co., 28 
N.Y.S.2d 38. 

YalltLre to warn 

Failure of insurance company’s 
agents to warn prospective purchas¬ 
er of annuities of wrongdoing of per¬ 
son to whom prospective purchaser 
had intrusted funds for the purpose 
of purchasing the annuities, did not 
impose liability on Insurance com- 
I)any for loss sustained by prospec¬ 
tive purchaser.—^Perry v. New York 
Life Ins. Co., 22 N.Y.S.2d 696. 

65. Cal.—^New Amsterdam Casualty 
Co. V. Industrial Accident Commis¬ 
sion. 31 P.2d 245, 137 Cal.App. 719. 
56. Or.—Cranston v. California Ins. 
Co.. 185 P. 292, 94 Or. 369. 

67. Ala.—Tutton v. Liverpool & 
London & Globe Ins. Co.. Limited. 
186 So. 651, 237 Ala. 230—Ameri¬ 
can Ins. Co. V. Millican, 153 So. j 
448, 26 AlaJi^pp. 31. certiorari de-| 
nied 153 So. 454, 228 Ala- 357— 
United Burial & Insurance Co. v. 
Collier. 139 So. 104, 24 Ala-App. 546, 
certiorari denied 139 So. 106, 224 
Ala. 57. 

Ark.—Security Ins. Co. v. Van Nor¬ 
man, 111 S.'W.2d 561, 195 Ark. 200. 
Cal.—^Marderosian v. National Casu¬ 
alty iCo., 273 P. 1093, 96 Cal.App. 
295. 

Fla.—^Parsons v. Federal Kealty Cor¬ 
poration. 143 So. 912, 106 Fla. 
105. 88 A.L.R. 275. 

Ky.—Prudential Ins. Co. of Ameri¬ 
ca V. Jenkins, 162 S.W.2d 791, 795, 
290 Ky. 802, quoting Oozpns Juris. 
Mo.—Bennett v. Hoyal Union Mut. 
Life Ins. Co., 112 S.W.2d 134, 145, 
282 Mo.App. 1027, citing Ooi^us 


jnrla—Gibson v. Texas Prudential 
Ins. Co., 86 S.W.2d 400, 406, 229 
Mo.App. 867, quoting Corpus Juris 
—Gaines v. Berkshire Life Ins. Co., 
68 S.W.2d 905, 907, 228 Mo.App. 
319, quoting Corpus Juris. 

Neb.—Blelcher v. Heeter, 4 N.W.2d 
897. 900. 141 Neb. 787, citing Cor¬ 
pus Juris. 

N.Y.—Corklite Co. v. Bell Realty 
Corporation, 162 N.E. 565, 249 N.Y. 

1. affirming 222 N.Y.S. 790, 221 
App.Div. 754, and reargument de¬ 
nied 164 N.E. 667, 249 N.Y. 616. 

Okl.—^Turner v. Supreme Lodge, K 
P.. 27 P.2d 612, 615, 166 Okl. 286, 
93 A.L.R. 647, quoting Corpus Jti- 
xis. 

Tex.—^American Central Ins. Co. v. 
Buchanan-Vaughan Auto Co., Civ. 
App., 256 S.W. 610, affirmed, Com. 
App., 271 S.W. 896—iEtna Life Ins. 
Co. V. Mclver, Civ.App., 65 S.W. 
2d 817, 820, citing Corpus Juris. 

Va.—^National Liberty Ins. Co, of 
America v. Jones, 183 S.E. 443, 165 
Va. 606. 

W.Va.—^Phoenix Ins. Co. v. Thomas, 
188 S.B. 381, 882, 103 W.Va. 574, 
citing Corpus Juris. 

32 C.J. p 1065 note 16—26 aJ. p 42 
j note 60 [a]. 

Bvldeuoe 

(1) General rules apply with re¬ 
spect to evidence relating to agency 

: for Insurance companies.—^Arndt v. 

I Jefferson Standard Life Ins. Co., 97 
S.E. 631, 176 N.a 652—82 C.J. p 
1065 note 16 [c]. 

(2) Testimony of local agent of 
company showing general agency of 
state agent was properly admitted. 
—Globe & Rutgers Fire Ins. Co. v. 
Pappas. 122 So. 346, 219 Ala. 382. 

(3) Where Inquiry addressed to 
defendant insurance company was 
replied to by persons held out as its 
general agent and assistant general | 
agent, such persons presumably had 
authority to act for it.—^Hartford 
Fire Ins. Co. v. OUinger & Bruce Dry 
Dock Co., 77 So. 452, 16 Ala.App. 
302. 

(4) Evidence held sufficient to 
show general agency. 

Cal.—Cronin v. Coyle, 44 P.2d 386, 
6 Cal.App.2d 205. 

Colo.—^Federal Surety Co. v. White, 
295 P. 281, 88 Colo. 288. 
ni.—Geiieral Ins. Agency v. Ajax 
Motor Service, 13 N.B.2d 867. 294 
111.App. 609—Stuyvesant Ins. Co. 
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issued,®*^ as distinguished from a 
who merely procures applications, 

V. Ayers Nat. Bank of Jackson¬ 
ville, 268 I11.APP. 396. 

Ky.—Continental Ins. Co. v. Turner, 

1 S.W.2d 1068, 222 Ky. 608. 

Mo.—^Distasslo v. American United 
Life Ins. Co., App., 179 S.W’’.2d 610. 
Mont.—^Baker v. Union Assur. Soc. of 
London, Limited, 264 P. 132, 81 
Mont 281. 

Or.—^Unlon States Life Ins. Co. v. 

Bemert, 87 P.2d 774. 161 Or. 44. 
Tex.—Commonwealth Casualty Co. v. 

Coogle, Civ.App., 31 S.W.2d 362. 
32 C.J. p 1068 note 30 [a] (2). 

(5) Evidence held insufficient to 
show general agency. 

Kan.—^West v. Metropolitan Life Ins, 
Co., 61 P.2d 918, 144 Kan. 444. 
Mo.—Hawes v. American Central 
Ins. Co. of St Louis, 7 S.W.2d 479, 
222 Mo.App. 1067. 

(6) Fact that surety company's 
agent signed bond as attorney in 
fact did not divest him of character 
as general agent—^Federal Surety 
Co. v. White, 295 P. 281, 88 Colo. 238. 
Kind of Insuzanoe 

(1) There is a distinction between 
a general agent of a dre Insurance 
company and a soliciting agent for 
a life Insurance company.—American 
Life Ins. Co. of Alabama v. Aladdin 
Temple Ben. Ass'n, D.O.K.K, 191 So. 
903, 238 Ala. 512. 

(2) Under Illinois law, an Insur¬ 
ance agent authorized to take ap¬ 
plications for life insurance and mall 
them to company, to deliver policies, 
and to collect premiums is a “general 
agent".—^New York Life Ins. Co. v. 
Chapman, C.C.A.M 0 ., 132 F.2d 688, 
certiorari denied 63 S.Ct. 1158, 319 
U.S. 749, 87 L.Bd. 1704. 

(3) Life Insurance agents are rare¬ 
ly, if ever, “general” agents in the 
sense that they execute and deliv¬ 
er policies, as is often done in the 
business of dre Insurance; but they 
often have and exercise general 
control or power with respect to the 
particular branch of the business 
committed to their hands, and to 
that extent at least are general 
agents. 

Iowa.—^McDonald v. Equitable Life 
Assur. Soc., 169 N.W. 352, 185 Iowa 
1008. 

Tex.—Missouri State Life Ins. Co. 
v. Boles. Civ.App., 288 S.W. 271. 
274, quoting Oozpxui Jnzls. 

Sign, ooTmtendgn, or issue 
Agent having authority to sign. 
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forwards them to some other oflBcer by whom the 
policies are issued, collects the premiums, and de¬ 
livers the policies.58 An agent may be a general 
agent as to his powers, although he represents the 
company only in a particular locality or within a 
limited territory, and in the latter aspect is called 
a “local agent.”59 The word “supervisor,” when 
used to indicate an insurance agent, has been held 
to denote and include a general agency but the 
fact that an agent is given the title of “manager” 
does not of itself show that he is a general agent.®l 

Power to bind company. In the absence of no¬ 
tice, actual or constructive, to insured of any limi¬ 


tations on such agent’s authority, a general agent 
may bind the company by any acts, agreements, or 
representations that are within the ordinary scope 
and limits of the insurance business intrusted to 
him,®2 although they are in violation of private 
instructions or restrictions on his authority.®S Of 
course, a general agent cannot bind the company by 
acts which are clearly outside the scope of his em¬ 
ployment.®'* A general agent in making contracts 
of insurance or issuing policies stands in the place 
of the company to insured,®® but he is not a sub¬ 
stitute for the company with power to do anything 
the company might do.®® His authority may be lim- 


Gountersign, or issue policies is **gen- 
eral agent.’*—Gaines v. Berkshire 
Life Ins. Co.. 68 S.W.2d 905. 228 
Mo.App. 319. 

58. U.S.—^Hare & Chase v. Nation¬ 
al Surety Co., D.C.N.Y.. 49 P.2d 447, 
affirmed. C.C.A., 60 F.2d 909, cer¬ 
tiorari denied 53 S.Ct. 222, 287 U. 
S. 662, 77 L.Ed, 672. 

Ala.—^American Life Ins. Co. v. Alad¬ 
din Temple Ben. Ass’n, D. O. K. K., 
191 So. 903, 906, citing Cozpus Jtu 
xls. 

Kan.—West v. Metropolitan Life Ins. 

Co., 61 P.2d 918, 144 Kan. 444. 

Ky.—^Prudential Ins. Co, of America 
V. Jenkins. 162 S.W.2d 791. 796. 
290 Ky. 802, Quoting Corpus Juris. 
Mo.—Gibson v. Texas Prudential Ins. 
Co., 86 S.W.2d 400, 406, 229 Mo. 
App. 867, quoting Corpus Juris. 
N.BL—^EEartford Accident & Indemni¬ 
ty Co. V. Lougee, 196 A. 267, 89 
N.H. 222. 

Okl.—Turner v. Supreme Lodge, K. 
P.. 27 P.2d 612,' 615, 166 Okl. 286, 
93 A.L.R. 647, quoting Corpus Ju¬ 
ris. 

32 C.J. p 1066 note 17. 

Countersigning policy 
Fact that soliciting agent of fire 
insrranee company was required to 
countersign policies issued by com¬ 
pany prior to delivery to Insured did 
not alone make such agent more 
than a soliciting agent.—Stoner v. 
First American Fire Ins. Co. of 
New York, 253 N.W. 821, 218 Iowa 
720. 

59. HI.—^Fray v. National Fire Ins. 
Co. of Hartford, 255 Ill.App. 209 
—Vandasant v. Fldelity-Phenls 
Fire Ins. Co., 249 Ill.App. 231. 

Ky.—^Prudential Ins. Co. of America 
V. Jenkins, 162 S.W.2d 791, 796, 
290 Ky. 802, quoting Corpus Juris. 
Mo.—^Union Automobile Indemnity 
Ass’n V. Keimann, App., 171 S.W. 
2d 721—^Bennett v. Boyal Union 
Mut. Life Ins. Co., 112 S.W.2d 134, 
146, 232 Mo.App. 1027, citing Cor¬ 
pus Juris. 

N.C.—Guilford Lumber Mfg. Co. v. 
Johnson, 97 S.E. 732, 177 N.C. 44. 


—^Pacific Fire Ins. Co. v. Bow¬ 
ers, 175 S.E. 763. 163 Va. 349. 

32 C.J. p 1066 note 18. 

60. Ga.—New York Life Ins. Co. v. 
Rhodes, 60 S.E. 828, 4 Ga.App. 25. 

61. Mo.—^Neuner v. Gove, App., 133 
S.W.2d 689, 693, citing Corpus Ju¬ 
ris—Punton V. U. S. Life Ins. Co., 
App., 245 S.W. 1080. 

68 . U.S.—^Viles V. Prudential Ins. 
Co. of America, C.C.A.C 0 I 0 .. 96 P.2d 
3—U. S. Quarry Tile Co. v. Mas¬ 
sachusetts Bonding & Ins. Co., C.C. 
A.Ohio. 71 F.2d 400, certiorari de- | 
nled Massachusetts Bonding & Ins. I 
Co. V. U. S. Quarr>' Tile Co., 551 
S.Ct 239, 293 U.S. 623, 79 L.Ed. 
711—^Yaffe v. Union Central Life 
Ins. Co., D.C.Ark., 48 F.Supp. 944. 
Ala.—Georgia Casualty Co. v. Mas¬ 
sey, 79 So. 38, 201 Ala. 601. 

Ark,—Reserve Loan Life Ins. Co. v. 
Compton, 82 S.W.2d 637, 190 Ark. 
1039. 

CaL—Cronin v. Coyle, 44 P.2d 385, 
388, 6 CaLApp.2d 205, citing Corpus 
Juris. 

Colo.—^Independence Indemnity Co. v. 
International Trust Co., 39 P.2d 
780, 96 Colo. 92. 

Fla.—^Parsons v. Federal Realty Cor¬ 
poration, 143 So. 912. 106 Fla. 105, 
88 A,L.R. 275. 

HawaiL—Credg v. Uyeoka, 32 Ha- 
'waii 913. 

Kan.—^Debus v. Missouri State Life 
Ins. Co., 225 P. 91, 115 Kan. 773. 
Mo.—^Lanowah Inv. Co. v. John Han¬ 
cock Mut. Life Ins. Co., 162 S.W. 
2d 307, 236 Mo.App. 1062—Gaines 

V. Berkshire Life Ins. Co., 68 S. 

W. 2d 905, 907, 228 Mo.App. 319, 
citing Corpus Juris—^Kelso v. Lin¬ 
coln Nat. Life Ins. Co., 51 S.W.2d 
203, 227 Mo.App. 184. 

Tex.—^Missouri State Life Ins. Co. v. 

Woodson, CivA.pp., 256 S.W. 988. 

32 aj. p 1066 note 27. 

“The implied powers of a general 
agent extend to the doing of all 
things incidental and proper in ef¬ 
fecting the purpose of his agency.” 
—^R. H. Swartz Co. v. Minnesota 
Mut. Life Ins. Co., Tex.Civ,App., 293 
S.W. 266, 267. 


Employment of a4tomey 
General agents held to have pow¬ 
er to employ an attorney and bind 
the company for the payment of his 
fee.—Commercial Standard Ins. Co. 
V. Rinn. 65 P.2d 705, 100 Colo. 76. 

Subsequent dismissal of agent does 
not relieve the company of liabil¬ 
ity for his acts within the apparent 
scope of his authority.—Federal 
Surety Co. v. White, 295 P. 281. 88 
Colo. 238. 

63. U.S.—^^tna Life Ins. Co. v. Mu¬ 
tual Ben. Health & Accident Ass’n, 
C.C.A.Neb., 82 P.2d 116. 

Cal.—Cronin v. Coyle, 44 P.2d 385, 
388, 6 Cal.App.2d 205, citing Cor¬ 
pus Juris. 

Mo.—^Distassio v. American United 
Life Ins. Co., App., 179 S.W.2d 610 
—Gaines v. Berkshire Life Ins. 
Co., 68 S.W.2d 905, 907, 228 Ma 
App. 319, citing Corpus Jux^. 

N.J.—^Zurich General Accident & Lia^ 
bllity Ins. Co. v. Essex Chair Co.. 
166 A. 702, 11 N.J.Misa 447. 

32 C.J. p 1066 note 28. 

Office equipment 

Insurance company was liable for 
office equipment purchased by gen¬ 
eral agent, notwithstanding he was 
unauthorized to make purchase.—R. 
H. Swartz Co. v. Minnesota Mut. 
Life Ins. Co., Tex.CIv.App., 293 S.W. 
256. 

64. Ky.—Commonwealth v. .®tna 
Life Ins. Co. of Hartford, Conn., 
93 S.W.2d 840, 263 Ky. 803. 

66. Ky.—Kentucky Home Life Ins. 
Co. V. Johnson, 93 S.W.2d 863, 263 
Ky. 787. 

Miss.—Rivara v. Queens Ins. Co., 62 
Miss. 720. 

Acts of insurer 

Acts of general agents for insurer 
were acts of insurer.—Tolfenettl v. 
Mellor, 153 N.EL 744, 323 IlL 143, af¬ 
firming 238 Ill.App. 330. 

66. Tenn.—Continental Ins. Co. v. 
Schulman, 205 S.W. 315, IfO Tenn. 
481. 

Alter ego 

The mere fact that the agent was 
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ited by the company to whatever extent it deems ex¬ 
pedient,®'? and such limitations will be binding as 
between the company and the agent,®® and as to 
all third persons who have notice thereof.®® 

§ 151. -Agents for Specified Territory 

The extent of the territory which Is to be the field of 
his agency is no test of an agent's authority within that 
field. In some Jurisdictions an Insurance agent may bind 
his company by the exercise of his powers only within the 
territory to which his agency Is confined. 

Although the courts frequently inaccurately clas¬ 
sify insurance agents as “local” and “general,”70 
the extent of the territory which is to be the field 
of his agency is no test of the extent of an agent’s 
authority within that field.71 His field of opera¬ 
tions may be very large and yet his powers be spe¬ 
cial and limited, and on the other hand, his field, 
of operations may be confined to a comparatively 
small territory and yet his authority within that 
field be unlimited.^® 

In some j'urisdictions it has been held that what¬ 
ever an agent’s powers, he may bind his company 
by exercising them only within the territory to 
which his agency is confined,73 unless the company 
has by its acts caused him to appear to have au¬ 
thority in other territory ;74 and it has been held 


that a territorial restriction on an agent’s authority 
is effectual even as to uninformed third persons.75 
On the other hand, it has been held that, where 
an insurance agent is authorized to take a risk in 
one place, it will be presumed that he has authority 
to take such a risk anywhere,7® and that a risk tak¬ 
en by him outside of his real territorial jurisdiction 
will be binding on the company, 77 in the absence 
of knowledge or notice on the part of insured that 
the agent’s powers in this respect have been re- 
stricted.7® 

Within the territory assigned the agency may be 
exclusive of that of other agents ;7® and there is 
no inference that a general agent for particular ter¬ 
ritory has authority to represent the company in 
other territory, which presumably is assigned to an¬ 
other general agent.®® 

§ 152. - Soliciting Agents 

As a general rule, a soliciting agent has authorlty 
to perform such acts as are Incident to the power of 
soliciting Insurance and submitting applications therefor 
to the company, but he has no authority to bind the 
company as to mattera relating to the subsequent con- 
tract of insurance. 

A soliciting agent is merely a special agent,®i 
and, as a general rule, he has authority only to 


designated as a general agent did 

not make him the alter ego of the 

company for all purposes.—Missouri 

State lilfe Ins. Co. v. Boles, TesLClv. 

App., 2S8 S.W. 271. 

e 

67. Ala.—Sun Ins. Office v. Mitchell, 
65 So. 143, 186 Ala. 420. 

68. Ala.—Sun Ins. Office v. Mitch¬ 
ell, supra. 

86. Ala.—Sun Ins. Office v. Mitchell, 
supra. 

Ark.—Central Surety & Insurance 
Corporation v. O. & S. Wholesale 
Co.. 101 S.W.2d 167, 193 Ark. 623. 

Mo.—^Dlstasslo v. American United 
Life Ins. Co.. App., 179 S.W.2d 610. 

70. Minn.—^Brmentrout v. Girard 
Fire & Marine Ins. Co., 65 N.W. 
686, 63 Minn. 806, 56 Am.S.R. 481. 
30 L.R.A. 346. 

71. Ind.—Thompson v. Michigan 
Mut. Life Ins. Co., 105 N.B. 780, 66 
Ind.App. 502. 

Ky.—^Prudential Ins. Co. of America 
V. Jenkins, 162 S.W.2d 791, 795, 290 
Ky. 802, quoting Corpus Jtuis. 

82 C.J. p 1067 note 30. 

72. Ky.—^Prudential Ins. Co. of 
America v. Jenkins, supra, quoting 
Corpus Juris. 

Minn.—Ermentrout v. Girard Plre & 
Marine Ins. Co., 65 N.W. 636, 63 
Minn. 305, 56 Am.S.R. 481. 30 L. 
R.A. 346. 

73% Ark.—Central Surety & Ins, Cor¬ 


poration V. O. 8c S. Wholesale Co., 
101 S.W.2d 167, 193 Ark. 623. 

32 aj. p 1067 note 33. 

74- Tex—^International Fire Insur¬ 
ance Co, V. Black, Civ.App.. 179 
S.W. 534. 

82 C.J. p 1067 note 84. 

75. Ala.—Springfield Fire & Marine 
Ins. Co. V. Ferrell, 71 So. 616, 14 
Ala.App. 527. 

32 C.J. p 1067 note 35. 

76m • Ind.—^Massachusetts Bonding & 
Insurance Co, v. Bankers’ Surety 
Co., 179 N.B. 829, 96 Ind.App, 250. 

77. IlL—^^tna Ins. Co. v. Maguire, 
51 lU. 342. 

Ind.—^Massachusetts Bonding & Ins. 

I Co. V. Bankers' Surety Co., 179 N. 
B. 329, 96 Ind-App. 250. 

N.T.—^Lightbody v. North American 
Ins. Co., 23 Wend. 18. 

Or.—^Hahn v. Guardian Assur. Co., 
32 P. 688, 23 Or. 576, 87 Am.S.R. 
709. 

Tex—Standard Fire Ins. Co. of Hart¬ 
ford, Conn., V. Buckingham, Civ. 
App.,- 211 S.W. 631. 

78. Ind.—Massachusetts Bonding & 
Ins. Co. V. Bankers' Surety Co., 
179 N.E, 329, 96 Ind.App. 250. 

73. Ky.—^Hall v. International Liber¬ 
ty Union of the World, I 70 S.W. 
631, 161 Ky. 299. 

32 C.J. p 1067 note 36. 

JLgexuyy hdd excdusivu 
Regional agency contract giving 
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specified territory to he thoroughly 
canvassed, and excluding outside 
points, was held to give an '‘exclu¬ 
sive agency."—^Macke v. Globe In¬ 
demnity Co., 294 S.W. 173, 219 Ky. 
629. 

Agencies held not ezolnsive 
Ky.—Stone v. Hartford Fire Ins. Co., 
21 S.W.2d 281, 231 Ky. 264. 

S.a—Southern States Life Ins. Co. 

V. Hodges, 110 S.B. 406, 118 S.C. 
407. 

80, Mass.—^Baldwin v. Connecticut 
Mut Life Ins. Co., 65 N.B. 837,. 
182 Mass. 389. 

8L Ark.—^National Union Fire Ins. 
Co. V. School Dist No. 65, 182 S. 

W. 647, 122 Ark. 179. L.R.A.1916D 
238. 

Mich.—Coverdlll v. Northern Ins. Co., 
220 N.W. 768, 759, 243 Mich. 895,. 
citing Ooxpns Jozis. 

82 C.J. p 1067 note 88. 

Authority 

A soliciting agent has only such 
authority as is expressly granted to 
him or such as could properly be im¬ 
plied from the existing practices of 
the agent, which the company had 
permitted.—^Kauphusman v. Home 
Mut Hail-Tomado Ins. Co., 238 N.W. 
85, 203 Wls. 184. 

Duty to asoertaia. authority 

Soliciting agents must be treated 
as special agents, and those who- 
deal with such agents must deter-- 
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solicit insurance, submit applications therefor to the 
company, and perform such acts as are incident to 
that power.82 He may bind the company by acts, 
agreements, and representations properly made in 
connection with the application for insurance,®^ 


but ordinarily he has no authority to bind it by at¬ 
tempted acts or contracts in its behalf, relating not 
to the taking of the application, but to the subse¬ 
quent contract of insurance,®^ or to other matters 
not connected with the application and not within 


mine at their own risk the extent of 
the aarents’ authority.—^National Life 
& Accident Ins. Co. v. Broyles, 122 
S.W.2d G03, 197 Ark. 113. 

Not firenerol ag'ezLt 

(1) Limited authority of an agent 
to solicit business only does not 
make him a general agent for all 
purposes.—Ames v. Auto Owners* 
Ins. Co., 195 N.W. 686, 225 Mich. 44 
—Randall v. Travelers* Ins. Co., 173 
N.W. 388, 206 Mich. 418. 

(2) General authority to act for 
another company did not entitle 
third person reasonably to believe 
that agency*s authority for Insurer 
was general.—^Hartford Accident & 
Indemnity Co. v. Lougee, 196 A. 267, 
89 N.H. 222. 

(8) Customary authority of Insur¬ 
ance solicitors to negotiate applica¬ 
tion and delivery of policy does not 
constitute them general agents if 
authority la In fact otherwise limit¬ 
ed.—Sommerlo v. Prudential Ins. Co. 
of America, 7 N.E.2d 681, 289 IlLApp. 
520. 

(4) Fact that Insurance agent is 
permitted or reauired to countersign 
policies is not evidence that he is 
more than soliciting agent—Stoner 
V. First American Fire Ins. Co. of 
New York, 246 N.W. 615, 215 Iowa 
665. 

writing or license 
The authority of a soliciting agent 
never goes further than that con¬ 
ferred on him in writing by his com¬ 
pany, or beyond the scope of the li¬ 
cense Issued to him by the commis¬ 
sioner of insurance.—^Bozich v. Met¬ 
ropolitan Life Ins. Co.. 127 P.2d 499. 
155 Kan. 573. 

92. U.S.—^Maryland Casualty Co. v. 
Seay, C.C.A.Tex., 56 F.2d 322, 323. 
citing Corpus Juris—^Pacific Mut 
Life Ins. Co. of California v. Bar¬ 
ton, C.C.A.Fla., 50 F.2d 862, 366, 
citing Corpus Juris, and certiorari 
denied 52 S.Ct 29, 284 U.S. 647, 76 
L.Ed. 550. 

Ill.—^Rozgls V. Missouri State Life 
Ins. Co., 271 IlLApp. 155. 

Okl.—Turner v. Supreme Lodge, K. 
P.. 27 P.2d 612, 615, 166 Okl. 286, 
98 A.L.R. 647, quoting Corpus Ju¬ 
ris. 

82 C.J. p 1067 note 89. 

Oousiderahle authority 
The appointment of agent to so¬ 
licit insurance clothes him with very 
considerable authority, unless au¬ 
thority implied by* appointment is 
limited and such limitation called to 
attention of one dealing with him. 


—Douglass V. Mutual Ben. Health & 
Accident Aas'n, 76 P.2d 453, 42 N.M. 
190. 

Correction in application 
Resident soliciting agent was the 
agent of the company for the pur¬ 
pose of making a correction in the 
application.—^Bussell v. Mennonlte 
Mut. Fire Ins. Co., 21 P.2d 308. 137 
Kan. 542. 

Delivery and collection 
In Missouri, in addition to the 
powers mentioned in the text, he or¬ 
dinarily has the power of delivering 
the policy when it is issued by the 
company and collecting the first pre¬ 
mium thereon.—Bennett v. Royal Un¬ 
ion Mut. Life Ins. Co., 112 S.W.2d 
134, 232 Mo.App. 1027. 

Croup insurance 

An agent employed to solicit "life 
insurance** has authority to solicit 
group insurance.—Walther v. Occi¬ 
dental Life Ins. Co., 104 P.2d 551, 40 
CaLApp.2d 160. 

83i Ala.—^Hospital Service Corpora¬ 
tion V. Clifton, 196 So. 165, 29 Ala. 
App. 356. 

Colo.—^Federal Life Ins. Co. v. Kras, 
45 P.2d 636, 96 Colo. 589. 
ni.—^London Guaranty & Accident 
Co., Limited v. Hartman, 122 Ill. 
App. 315. 

Md.—^New York Life Ins. Co. v. Rog^ 
ers, 143 A. 651, 156 Md. 88. 

Mich.—^Employers* Liability Assur. 
Corp. V. Grand Rapids Bridge Co., 
102 N.W, 975, 139 Mich. 351—Hart¬ 
ford Steam-Boiler Inspection & In¬ 
surance Co. V. Cartier, 50 N.W. 747, 
89 Mich. 41. 

Minn.—Mahoney v. Minnesota Farm¬ 
ers* Mut. Ins. Co., 161 N.W. 217, 
136 Minn. 34. 

Mo.—Mitchell v. Metropolitan Life 
Ins. Co., App., 116 S.W.2d 186, 188, 
citing Corpus Juris—Byrne v. Pru¬ 
dential Ins. Co. of America, App., 
79 S.W.2d 789, reversed on other 
grounds. Sup., 88 S.W.2d 344— 
Reed v. Prudential Ins. Co., 73 S. 
W.2d 1027, 229 Mo.App. 90—Kring 
V. Globe Farmers* Town Mut. Fire, 
Tornado, Cyclone, and Windstorm 
Ins. Co., of Rock Port, 189 S.W. 
628. 195 Mo.App. 133. 

32 C.J. p 1067 note 40, p 1097 note 83. 
Insurance contracts by agents gen¬ 
erally see infra S 228. 

OoextoBslve with husliiess 
Before the execution of a policy, 
the powers and authority of a so¬ 
liciting agent are coextensive with 
the business intrusted to his care. 
—^Royal Indemnity Co. v. Hook, 157 
S.E. 414, 155 Va. 956. 
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General authority 

(1) One dealing with an admitted 
insurance agent has the right to 
presume, in the absence of notice 
to the contrary, that he is a gen¬ 
eral agent, clothed with authority 
coextensive with its apparent scope. 
—Hal. H. Peel & Co. v. Hawkins, 300 
S.W. 420, 175 Ark. 806. 

(2) Accordingly, where the prin¬ 
cipal was engaged in the insurance 
and loan business, his agent for so¬ 
liciting insurance had apparent au¬ 
thority to bind him by an indivisible 
contract wherein insured agreed to 
buy insurance and the principal 
agreed to procure a loan from which 
a note given for the premium could 
be paid.—Hal. H. Peel & Co. v. Haw¬ 
kins, supra. 

84. U.S.—Jones v. Bankers Life Co., 
C.C.A.N.C,. 131 F.2d 9S9—Pacific 
Mut. Life Ins. Co. of California 
V. Barton, C.C.A.Fla.. 50 P.2d 362. 
366, citing Corpus Juris, and cer¬ 
tiorari denied 52 S.Ct. 29, 284 U.S. 
647, 76 L.Ed. 550. 

La.—Shuff V. Life & Casualty Ins, 
Co. of Tennessee, 6 La.App. 503, 
affirmed 114 So. 637, 164 La. 741. 
Miss.—^American Bankers* Ins. Co. v. 
Lee. 134 So. 836, 840, 161 Miss. 41, 
citing Corpus JMs. 

Mo.—Mitchell V. Metropolitan Life 
Ins. Co., App., 116 S.W.2d 186, 188. 
citing Corpus Juris—^Bennett v. 
Royul Union Mut. Life Ins. Co., 
112 S.W.2d 134. 145, 232 Mo.App. 
1027, quoting Corpus Juris—Gib¬ 
son v. Texas Prudential Ins. Co., 
86 S.W.2d 400. 406, 229 Mo.App. 
867, quoting Corpus Juris—Raker 
V. Ser\dce Life Ins. Co.. 49 S.W.2d 
285, 226 Mo.App. 1283. 

N.C.—^Thompson v. Equitable Life 
Assur. Soc. of U. S., 154 S.E. 21. 
23. 199 N.C. 59, 85 A.L.R. 739, 
quoting CorSTUs Juris. 

N.D.—Godfrey v. North Dakota 
Farmers’ Mut. Tornado & Cyclone 
Co., 243 N.W. 527. 580, 63 N.D. 418, 
citing Corpus Juris. 

Pa.—^Reynolds v. Equitable Life As¬ 
sur. Soc. of U. S., 15 A.2d 464, 142 
Pa.Super. 65. 

Tenn.—West v. Aetna Ins. Co., 11 
* Tenn. App. 118. 

Tex.—^Mulkey v. Traders & General 
Ins. Co., Civ.App., 93 S.W.2d 582. 
586, quoting Corpus Juris—^^na 
Life Ins. Co. v. Mclver, Civ.App., 
65 S.W.2d 817. 820. citing Corpus 
JUzls—^Beaty v. Southland Life Ins. 
Co.. 28 S.W.2d 895, 897. error dis¬ 
missed. citing Corpus Juris—Mis¬ 
souri State Life Ins. Co. v. Boles. 



§ 153 


INSURANCE 


44 C.J.S. 


the real or apparent scope of his authority,*® such 
as the appointment of other agents.*® 

§ 153. — Subagent and Clerks 

A general agent ordinarily may employ subagents to 
perform acts within the scope of hfs authority, and acts 
of such subagents, within the scope of their delegated 
authority, are binding on the Insurer. The Insurer may 
also be bound by the acts of the agent's clerks and em¬ 
ployees In carrying on the business of the agency. 

An insurance agent whose powers involve trust 
and confidence, and the exercise of discretion as 
a general rule, may not delegate his authority or 
bind the company through a subagent,**^ unless he 
is either expressly or impliedly authorized by the 
company to do so.** It is generally held, however, 
that by reason of the nature of his business, a gen¬ 
eral insurance agent may, in the due prosecution 
of the business of his principal, delegate to another 
authority to do any act within the scope of his au¬ 


thority, such subagent becoming the agent of the 
company, and his acts within the scope of the dele¬ 
gated authority being binding on the company.** 
Such authority may arise by a general custom 
known to, and approved by, the company.** 

A general agent, and not the company, is re¬ 
sponsible for acts of his subagent, which are not 
authorized by the company and, where the com¬ 
pany expressly stipulates in the agency contract that 
it will not be responsible for subagents, as bet^veen 
the agent and the company such a stipulation is 
binding,** but it does not relieve the company of 
liability for the subagent’s acts as to third persons 
who have no knowledge of the stipulation.** 

Clerks and employees. In the discharge of his 
general duties a regularly appointed agent may em¬ 
ploy clerks and employees whose acts, within the 
scope of his authority, in carrying on the business 
of the agency will be binding on the company,*4 


CIV.APP.. 288 S.W. 271, 273. cit¬ 
ing: Cozpntf Jmifl. 

32 C.J. p 1068 note 41. 

Xfe will not be aesTunad, In absence 
of evidence, that insurance agrent 
is more than soliciting: agrent.—Ston¬ 
er V. First American Fire Ins. Co. 
of Xew York, 246 N.W. 615, 215 Iowa 
665. 

85- TT.S.—Cowan v. Travelers Ins. 

Co., C.C.A.Ga., 181 P.2d 410. 
Wash.—^Pagpai v. Kew York liife Ins. 
Co., 23 P.2d 6, 16, 173 Wash. 322, 
quoting: Corpus Juris. 

82 C.J. p 106S note 42. 

After sendlngf appUoatlon for In¬ 
surance to Insurer, solicitor < could 
not thereafter bind Insurer by state¬ 
ments mada—Serbinoff v. Wolverine 
Mut. Motor Ins. Co., 218 N.W. 776, 
242 Mich. 394. 

86. Ark.—Mutual Life Ins. Co. v. 
Reynolds, 98 S.W. 963, 81 Ark. 
202 . 

Ind.—^Michigan Mut Life Ins. Co. v. 
Thompson, 86 X.E. 603, 44 Ind.App. 
180. 

87. Mo.—-Klaber v. Corporation of 
Royal Exchange Assur. of London, 
England, App., 48 S.W.2d 62. 

W.Va.—^Meadows v. American Eagle 
Fire Ins. Co., 140 S.B. 653. 104 W. 
Va. 680. 

32 C.J. p 1068 note 46. 

Delegation of authority by agents 
generally see Agency 9§ 134-137. 
Liability for compensation of suh-l 
agent see infra S 162. 

88. Mo.—^Klaber v. Corporation of 
Royal Exchange Assur. of London, 
England, App., 48 8.W.2d 62. 

32 aJ. p 1063 note 47. 

88b Ala.—Globe & Rutgers Fire Ins. 
Co, of New York v. Eureka Saw¬ 
mill Co., 151 Sa 827, 227 Ala. 667— 
Westchester Fire Ins, Co. of New 


York V. Green, 134 So. 881, 223 
Ala. 121. 

Ark.—Inter-Southem Life Ins. Co. v. 
Holzhauer, 9 S.W.2d 26, 177 Ark. 
927. 

Cal.—Goldstone v. Columbia Life & 
Trust Co., 164 F. 416, 33 Cal.App. 
119. 

Mass.—Shea v. Manhattan Life Ins. 

Co., 112 N,B. 631, 224 Maas. 112. 
Mich.—^Raymond v. Auto Owners' 
Ins. Co., 210 N.W. 247, 286 Mich. 
393. 

Minn.—Rommel v. New Brunswick 
Fire Ins. Co.. 8 N.W.2d 28, 88, 
214 Minn. 251, citing Corpus Jiu 
zis. 

N.M.—^Berry v. Pennsylvania Fire 
Ins. Co., 274 P. 169, S3 N.M. 661. 
N.Y.—^Barone v. .Stna Life Ins. Co., 
183 N.B. 900, 260 N.Y. 410, af¬ 
firming 256 N.Y.S. 221. 235 App. 
Div. 769—Johnson v. National Life 
Ins. Co„ 268 N.Y.S. 495, 150 Misc. 
118, affirmed 277 N.Y.S. 966, 243 
App.Div. 692. 

Pa.—^Isaac v. Donegal & Conoy Mut. 
Fire Ins. Co., 163 A. 300, 801, 308 
Pa. 439, citing Corpus gtixis —^Penn¬ 
sylvania Co. for Insurance on 
Lives and Granting Annuities v. 
Home Ins. Co. of America, 146 A. 
286, 287, 295 Pa. 286, citing Corpus 
Juris. 

Va.—^Royal Indemnity Co. v. Hook, 
157 S.E. 414, 155 Va. 956. 

Wash.—^Miller v. United Pac. Cas¬ 
ualty Ins. Co., 60 P.2d 714, 187 
Wash. 629. 

Wis.—^Halls V. Rhode Island Ins. Co., 
218 N.W. 649, 198 WiS. 16. 

32 C.J. p 1068 note 48. 

90. Tenn.—^^tna Life Ins. Co. v. 
Fallow, 77 S.W, 987, 110 Tenn. 720. 

32 C.J. p 1069 note 49. 

91. Ark.—^Remmel v. Wltherlngrton, 
88 S.W. 967. 76 Ark. 873. 
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Ohio.—Tllllnghast v. Craig, 17 Ohio 
Cir.Ct. 631, 9 Ohio Cir.Dec. 469. 

92. U.S.—^Unlon Casualty & Surety 
Co. V. Gray, Pa., 114 F. 422, 62 CC. 
A. 224, appeal dismissed 24 S.Ct. 
852. 193 U.S. 674, 48 L.Ed. 842. 

32 C.J. p 1069 note 54. 

93. Wash.—Hall v. Union Cent Life 
Ins. Co., 63 P. 505, 23 Wash. 610, 
83 Am.S.R. 844. 51 L.R.A. 288. 

9A Ark.—Security Ins. Co. v. Van 
Norman. Ill S.W.2d 661, 195 Ark. 
200 . 

Qa.—^Atlas Assur. Co., Limited, of 
London, v. Kettles, 87 S.B. 1. 144 
Ga. 306. 

Mich.—Pastucha v. Roth. 287 N.W. 
855, 290 Mich. 1—Coverdill v. 

Northern Ins. Co. of New York, 
220 N.W. 768, 769, 243 Mich. 396. 
citing Corpus Juris. 

Tex.—Grand Lodge Colored K. P. 
of Texas v. Carter. Clv.App.. 100 
S.W.2d 742—^Fireman's Fund Ins. 
Co. V. Reynolds. Clv.App., 85 S.W. 
2d 826, 828, citing Corpus Jorls— 
London & Lancashire Ins. Co. v. 
Higgins, Clv.App., 68 S.W.2d 1066, 
1059, error dismissed, citing Cor¬ 
pus Juris. 

32 C.J. p 1069 note 50—1 CJ. p 407 
note 82. 

Adoption of Clerk’s action by the 
agent may bind the company.—Smith 
V. North British & Mercantile Ins. 
Co., 263 S.W. 1031, 214 Mo.App. 539. 
Agent a corporation 
The rule is particularly applicable 
where the agent is a corporation.— 
Royal Indemnity Co. v. Hook, 167 
S.B. 414, 166 Va. 966. 

Zhtervlew on street 
The fact that the interview with 
the clerk occurred on the street is 
immaterial.—^Barone v. ^tna Life 
Ins. Co., 183 N.E. 900, 260 N.Y. 410, 
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and notice to whom will be notice to the company.^® 
On the other hand, a clerk employed in an insur¬ 
ance ofiBce cannot bind the company by acts which 
are beyond the scope of his real or apparent au¬ 
thority.®® Neither the agent nor the company will 
be liable for the criminal act of such clerks in the 
absence of such negligence as will operate as an es¬ 
toppel to repudiate such acts.®^ 


§ 154. Notice to Agent 

Knowledge of, or notice to, an Insurance agent, o^ 
tained within the scope of his employment, ordinarily is 
imputed to the Insurance company. 

An insurance company is bound by knowledge of, 
or notice to, its agent within the general scope of 
his authority.®® On the other hand, unless it is 
actually communicated, the company is not charge- 


afflrmlns 256 N.T.S. 221, 235 App. 
Div. 759. 

Statutory agenoy 

Insurance company cannot escape 
effect of statute, declaring person 
performing certain acta relating to 
soliciting and contracting for Insur¬ 
ance to be insurer's agent, by allow¬ 
ing Its sole agent to employ assist¬ 
ants to conduct business.—^Aetna Ins. 
Co. Y. Lester. 154 So. 706. 170 Miss. 
353. 

95. Miss.—^^tna Ins. Co. y. Lester, 
supra. 

32 C.J. p 1069 note 51. 

96. U.S.—Grlobe & Rutgers Fire Ina 
Co. of New York y. McGinnis, C. 
C.AAriz., 29 F.2d 857. 

Ark.—Ozark Mut. Life Ass'n y. 
Dillard. 278 S.W. 378. 169 Ark. 
186. 

W.Va.—Meadows y, American Eagle 
Fire Ins. Ca, 140 S.E. 562, 104 
W.Va. 680, 

97. tJ.S.—^Bradford y. H^oyer Fire 
Ins. Co.. Pa., 102 F, 48, 43 C.C.A. 
310, 49 L.R.A. 530, reversing, C.C, 
102 F. 45. 

98. U.S,—^New York Life Ins. Co. 
Y. Chapman, O.C.A.M 0 ., 132 F.2d 
688. certiorari denied 63 S.Ct 1168, 
819 U.S. 749. 87 L.Bd, 1704—Mas¬ 
sachusetts Bonding & Insurance 
Co. V. R. B. Parsons Electric Co., 
aaA.Mo., 61 F.2d 264, 92 A.L.R. 
218. 

A-la.—^Pacific Mut. Life Ins. Co. of 
California y. Edmonson, 179 So. 
186, 235 Ala. 866—Newriter v. 

Life & Casualty Ins. Co. of Ten¬ 
nessee, 157 So. 78, 229 Ala, 359, 
denying certiorari 157 So. 71, 26 
Ala. App. 185. 

Arlz.—Southern Casualty Co. y. 
Hughes. 268 P. 584. 33 Arlz. 206— 
Commercial Credit Co. v. Bisen- 
hour, 286 P. 126, 28 Ariz. 112, 41 
AL.R. 1274. 

Ark.—Callicott v. Dixie Life & Acci¬ 
dent Ins. Co., 127 S.W.2d 620, 198 
Ark. 69—^Mechanics* Ins. Co. v. In- 
ter-Southem Life Ins. Co., 48 S.W. 
2d 81, 184 Ark. 626—National Life 
Ins. Co. of U. S. of America v, 
Jackson. 256 S.W. 378, 161 Ark. 
597. 

Colo.—^Universal Ins. Co. y. Arrlgo, 
44 P.2d 1020. 96 Colo. 531—Home 
Ins. Co. of New York y. GkUnes, 
218 P. 908, 74 Colo. 66. 

Conn.—O’Connor v. Metropolitan 

Life Ins. Co., 186 A. 618, 121 Conn. 


699—^Town of Enfield y. Hamilton, 
148 A. 853, 110 Conn. 319. 

Fla.—^Poole V. Travelers Ins. Co., 
179 So. 138, 130 Fla. 806. 

Oa.—^Metropolitan Life Ins. Co. v. 
McAleer. 159 S.E. 906, 43 GfuApp. 
669—^Interstate Life & Accident 
Co. v. Bess, 184 S.E. 804. 35 Ga. 
App. 723. 

m.—Stone v. Tri-State Mut. Life 
Ass'n, 37 N.B.2d 664, 311 HLApp. 
624. 

Iowa—Cornett v. Farmers' Mut Fire 
Ins. Ass'n of Webster and Ad¬ 
joining Counties, Ft. Dodge. 224 
N.W. 524, 208 Iowa 460—^L. Terry 
& H. Rosenberg v. American Ins. 
Co., 211 N.W. 716, 202 Iowa 1291, 
rehearing 203 N.W. 17—^Norem v, 
Iowa Implement Mut. Ins. Ass’n, 
196 N.W. 725, 196 Iowa 983. 

Ely.—A H. Thompson Co. v. Secur¬ 
ity Ina Co., 67 S.W.2d 493, 252 
Ely. 427—Henry Clay Fire Ins. Co. 
Y. Grayson County State Bank, 89 
S.W.2d 482, 289 Ky. 239. 

La—Gitz Sash Factory y. Union Ins. 
Soc. of Canton, 107 So. 232, 160 
La 381. 

Me.—Strickland v. Peerless Casualty 
Co.. 90 A 974. 112 Me. 100. 

Minn.—^Mahoney v. Minnesota Farm¬ 
ers* Mut Ina Co., 161 N.W. 217, 
136 Minn. 84. 

Mlsa—^Hartford Fire Ins. Co. v. 
Wllllama 145 So. 94, 165 Minn. 233 
—^Home Ina Co. of New York v. 
Thornhill, 144 So. 861, 165 Mlsa 
787, 

Mo.—State ex ret John Hancock 
Mut Life Ins. Co. v. Hughes, 152 
S.W.2d 132, Quashing opinion Lon- 
go Y. John Hancock Mut. Life Ins. 
Co., App., 142 S.W.2d 871, and 
mandate conformed to 153 S.W.2d 
806—Watkins v. Prudential Ins, 
Co. of America, 151 S.W.2d 462, 
236 Mo.App. 118—Patten v. Spring- 
field Fire & Marine Ina Co., 25 S. 
W.2d 1076, 228 Mo.App. 1070. 

Mont—Wells-Dickey Co. v. American 
Alliance Ina Co., 223 P. 489. 69 
Mont 586. 

Neh.— Krug Park Amusement Co. v. 
New York Underwriters’ Ins. Co., 
261 N.W. 364, 129 Neb. 239, fol¬ 
lowed in E>ug Park Amusement 
Co. Y. New Brunswick Fire Ins. 
Co., 261 N.W. 374, 129 Neb. 260— 
Wilkins v. Deal. 267 N.W. 486, 128 
Neb. 78—Rubinson v. North Amer¬ 
ican Accident Ins. Co. of Chicago, 
IlL, 246 N.W. 349. 124 Neb. 269. 
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N.H.—Great American Indemnity 
Co. of New York v. Richard, 5 A2d 
674. 90 N.H. 148—McCabe v. Hart¬ 
ford Accident & Indemnity Co., 4 
A2d 661, 90 N.H 80. 

N.J.—Sardo v. Fidelity & Deposit 
Co. of Maryland. 131 A 73. 98 N. 
J.Eq. 22, reversed on other grounds 
184 A 774, 100 N.J.Eq. 832. 

N.M.—^Douglass v. Mutual Ben. 
Health & Accident Ass'n, 76 P.2d 
453. 42 N.M. 190. 

N.Y.—Schenectady Varnish Co. v. 
Automobile Ina Co. of Hartford, 
Conn., 217 N.Y.S. 604, 127 Mlac. 
761. 

N.C.—^Blue Bird Cab Co. v. Ameri¬ 
can Fidelity & Casualty Co., 15 
S.B.2d 295. 219 N.C. 788—Mortt 
v. Liverpool & London & Globe 
Ina Co., 133 S.E. 337, 192 N.C. 
8, 47 AL.R. 645. 

N.D.—State v. Hartford Steam Boil¬ 
er Inspection & Insurance Co., 1 
N.W.2d 52, 71 N.D. 329. 

Ohio.—^Palkenberg v. Industrial Fire 
Ins. Co., 5 N.E.2d 935, 68 Ohio App. 
481. 

Okl.—^Knights and Ladies of Securi¬ 
ty Y. Bell, 220 P. 594, 93 Okl. 272. 

Pa.—Evans y. Metropolitan Life Ina 
Co., 144 A 294, 294 Pa. 406. 

S.C.—Jennings v. Clover Leaf Life 
& Casualty Co., 143 S.E. 668, 146 
S.C. 41—^Rogers v. Atlantic Life 
Ina Co., 183 S.E. 215. 135 S.C. 89, 
46 AL.R. 1172- 

Tenn.—^Mungovan v. Clay, 9 Tenn. 
App. 13. 

Tex.—^Manhattan Life Ins. Co. v. 
Stubbs, Com.App., 234 S.W. 1099, 
reversing. Civ.App., 216 S.W. 896, 
and rehearing denied, ComuApp., 
285 S.W. XV—Southern Underwrit¬ 
ers Y. Mahan. Civ.App., 126 S.W.2d 
802, error dismissed. Judgment cor¬ 
rect—Adams Y. Lasalle Life Ins. 
Co., Civ.App., 99 S.W.2d 386, error 
dismissed—Zurich General Acci¬ 
dent & Liability Ins. Co. v. Fort 
Worth Laundry Co., Civ.App., *58 
S.W.2d 1058, rehearing denied 63 
S.W.2d 236—American Nat. Ina 
Co. v. Park, Civ.App., 55 S.W.2d 
1088, error refused—^Missouri State 
Life Ins. Co. v. Woodson, Clv.App., 
256 S.W. 988. 

Va.—Sands v. Bankers' Fire Ina Co., 
192 S.E. 617, 168 Va. 645—Royal 
Indemnity Co. v. Hook, 157 S.E. 
414, 155 Va. 956. 

1 C.J. p 406 note 28—26 C.J. p 48 
note 70—31 C.J. p 967 note 22— 
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able with knowledge which an agent acquires while 
not acting in the course of his employment, or 
which relates to matters not within the scope of 
his authority or which is acquired by the agent 
while acting adversely to the company.^ Likewise, 
the agent's knowledge or notice will not be imputed 
to insurer where the circumstances are such as to 
put the person dealing with the agent on notice 
that the agent will not advise his principal.^ The 
company is not chargeable with the knowledge of 
one who is not its agent,^ and the company is not 
chargeable with knowledge of its agent as to trans¬ 
actions which were closed before he was appointed 
agent.^ In view of the right of the company to 
limit its agent’s authority, discussed supra § 149, 
in the absence of a statute to the contrary, an in¬ 
surance company may, within limits, provide that 
knowledge of the soliciting agent concerning mat¬ 
ters material to the risk shall not be imputed to the 


company;® but it has also been held that a pro¬ 
vision in the application or policy that knowledge 
of, or notice to, the agent should not be imputed 
to the company is ineffective,® and that an insur¬ 
ance company cannot disable itself entirely to re¬ 
ceive information or notice of facts affecting its 
interests.^ 

§ 155. Duties and Liabilities of Agent to 
Company 

An Insurance agent is under a duty to exeofcise good 
faith and loyalty to the Interests of the company, to make 
full disclosure to the company, to obey Instructions, and 
to exercise reasonable care, skill, and diligence In his 
transactions for the company. 

The general rules relating to the duties and lia¬ 
bilities of an agent to his principal apply to an agent 
of an insurance company, in regard to his duty to 
exercise good faith and loyalty to the interests of 
his company,® to disclose all material facts connect- 


32 C.J. p 1069 note 58. p. 1070 
note 60. 

As element of estoppel or waiver to 
avoid or forfeit policy see infra §§ 
692-695. 

Notice to subagents or clerks see 
supra S 153. 

Mistake 

Where Are Insurer’s agent, to 
whom facts regarding risk are cor¬ 
rectly stated, makes erroneous in¬ 
sertion in application, insurer is 
chargeable with agent’s mistake, the 
agent’s knowledge being binding on 
the company.—Bausch v. West Vir¬ 
ginia Ins. Co., 185 S.E. 201, 117 W. 
Va. 110. 

Statutory agent 

One to whom insurance company’s 
agent Intrusted delivery of Are pol¬ 
icy was. under a statute so provid¬ 
ing. insurer’s agent, whose knowl¬ 
edge at time of delivery was binding 
on insurer.—^Aetna Ins. Co. v. Les- | 
ter. 154 So. 706, 170 Miss. 353. ; 

89. Ariz.—Southern Casualty Co. v. 
Hughes. 263 P. 584, 688. 83 Arlz. 
206. citing Corpus Jtuis. 

Mich.—Southern Surety Co. v. Cur¬ 
tis. 215 N.W. 701. 702. 240 Mich. 
566. citing Corpus Juris. 

Minn.—Shaughnessy v. New York 
Ldfe Ins. Co., 203 N.W. 600, 163 
Minn. 134. 

Md.—^Siring v. Globe farmers’ Town 
Mut. Fire, Tornado. Cyclone, and 
Windstorm Ins. Co. of Hockport, 
189 S.W. 628, 195 Mo.App. 133. 
N.J.—^Altshuler v- New Brunswick 
Fire Ina Co.. 176 A. 869. 114 N.J. 
Ijaw 442. 

N.T.—Geiger Watch Case Corporar 
tion V. Fidelity & Deposit Co. of 
Maryland. 199 N.T.S. 555. 120 

Mlsc. 441. 

Tenn.—Umstattd v. Metropolitan 
Life Ins. Co.. 110 S.W.2d 842. 21 


Tenn.App. 312—Bauitable Life As¬ 
surance Society of United Slates v. 
Cantwell, 4 Tenn.App. 627, 684, 
quoting Corpus Juris. 

32 C.J. p 1070 note 61. 

Bolioltlzig agent 

(1) Notice or knowledge commu¬ 
nicated to soliciting agent after 
binding date of contract does not 
affect insurer. 

U.S.—^Hare & Chase v. National Sure¬ 
ty Co., D.aN.Y., 49 F.2d 447. af- 
Armed. C.C.A.. 60 F.2d 909, certio¬ 
rari denied 53 S.Ct, 222, 287 U.S. 
662. 77 L.Ed. 572. 

Neb.—^Krug Park Amusement Co. v. 
New York Underwriters’ Ins. Co., 
261 N.W. 364. 129 Neb. 239. fol¬ 
lowed in Krug Park Amusement 
Co. V. New Brunswick Fire Ina 
Co.. 261 N.W. 374. 129 Neb. 260, 

82 C.J. p 1070 note 61 [a] (2). 

(2) It has also been broadly stat¬ 
ed thai: knowledge of a soliciting 
agent cannot be imputed to the com¬ 
pany he represents.—Clark v. Pree- 
llng, 120 aw.2d 875, 196 Ark. 907-— 
Home Ins. Co. of New York v. Cole, 
115 aW.2d 267. 195 Ark. 1002—Na¬ 
tional Life & Accident Ins. Co. v. 
Davison. 58 S.W,2d 691, 187 Ark. 
163—Sadler v. Fireman’s Fund Ins. 
Co., 47 S.W.2d 1086. 185 Ark. 480. 

<3) Under the circumstances the 
knowledge of the soliciting agent 
was not Imputed to insurer.—South¬ 
ern Underwriters v. Shipman, Tex. 
Civ.App., 97 S.W.2d 870, error dis¬ 
missed. 

Knowledge of soliciting agent as el¬ 
ement of estoppel or waiver to 
avoid or forfeit policy see infra 
8 692. 

I. U.S.—Centerville State Bank v. 
National Surety Co., D.C.Kan.. 27 
F.2d 552, reversed on other 
grounds, aC.A., 37 F.2d 838. 
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Conn.—MacKay v. ASStna Life Ins. 
Co.. 173 A. 783, 787, 118 Conn. 638, 
citing Corpus Juris. 

Tenn.—Jackson v. American Eagle 
Fire Ins. Co.. 92 S.W.2d 874. 

32 C.J. p 1070 note 62. 

2. U.S.—^Mutual Life Ins. Co. of 
New York v. Hilton-Green. Fla., 
36 S.Ct 676. 241 U.S. 613, 60 L. 
Ed. 1202. 

Va.—Mutual Ben. Health & Accident 
Ass’n V. RatcllAJe, 176 S.B. 870. 
163 Va. 826. 

3. U.S.—^Heaselberg v. AStna Life 
Ins. Co., C.C.A.MO.. 76 F.2d 490. 
certiorari denied 66 S.Ct. 144, 296 
U.S. 623. 80 L.Ed. 442. 

32 C.J. p 1070 note 63. 

^ Mass.—Hitson v. Atlas Assur. 
Co.. 181 N.E. 393. 279 Maas. 885. 

5. D.C.—Silverman v. New York 
Life Ins. Co., 79 F.2d 154, 65 App. 
D.C. 29. 

N.Y.—^Abbott V. Prudential Ins, Co. 
of America, 8 N.Y.S.2d 967. 255 
• App.Div. 677, afArmed 24 N.B.2d 
87, 281 N.T. 376, reargument - de¬ 
nied 25 N.B.2d 141, 282 N.T. 685. 

Tex.—Gaines v. Traders & General 
Ins. Co.. Clv.App., 99 S.W.2d 984. 
error dismissed. 

e. D.C.—^Prudential Ins, Co. of 

America v. Saxe. 134 F.2d 16. 77 
U.S.APP.D.C. 144. certiorari denied 
63 S.Ct. 1088, 819 U.S. 745. 87 L.Bd. 
1701. 

N.C.—^National Life Ina Co. v. Gra¬ 
dy, 117 S.E. 289, 185 N.C. 348. 

32 C.J. p 1070 note 69. 

7. D.C.—^Prudential Ins. Co. of 

America v. Saxe, 184 F.2d 16. 77 
U.S.APP.D.C. 144, certiorari dehled 
63 S.CL 1033. 819 U.S. 746, 87 L. 
Ed. 1701. 

8. U.S.—Westchester Fire Ins. Co. 
of New York City v. Fitzpatrick* 
C.aAJNr.J., 2 F.2d 651. 
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ed with matters in his charge,8 to obey instructions 
given to him,i® and to exercise care, skill, and dili¬ 
gence in his transactions for the company and, 
as hereinafter discussed in § 159, for a breach of 
any of these duties the agent is liable to the com¬ 
pany in damages. Where the agent agrees to devote 
his entire time and energy to the company’s busi¬ 
ness, he is bound to devote his time and energy with 
that degree of diligence and attention usual among 
industrious business men engaged in like business 
and pursuing no other avocation.i2 

For acts of subagent. Where a subagent is re¬ 
garded as the agent of the primary agent appoint¬ 
ing him, the latter will be responsible for a breach 
of duty on the part of such subagent,although the 
subagent’s acts are,without his immediate knowl¬ 
edge.^^ The subagent in turn will be liable to the 
primary agent.i® 


§ 156. -Individual or Adverse Interests 

In the absence of a ratification, an Insurance agent 
cannot bind the company by issuing or securing a policy 
to himself or In which he Is personally interested, unless 
he acta with the knowledge and consent of the com¬ 
pany. 

An insurance agent must not, except with the 
knowledge and consent of the company, assume any 
duties or enter into any transaction concerning the 
subject matter of his agency, in which he has in¬ 
dividual interests, or represents interests, adverse to 
those of the company.^® As between him and the 
company his acts will not be binding where they 
are in his own interest and contrary to the inter¬ 
ests of the company for which he has attempted 
to act,!*^ and, unless he acts with the knowledge 
and consent of the company,he cannot bind it 
by issuing or securing a policy to himself dr in 
which he is personally interested but such a con- 


Mlch.—^Klngr v. American Ins. Union, 
261 N.W. 308. 272 Mich. 226. 

82 C.J. p 1070 note 66. 

Acts held not IncosudsteiLt with 
duties.—Belk's Department Store of 
New Bern, N. C., v. George Wash¬ 
ington Fire Ins. Co.. 180 S.EL 63. 208 
N.C. 267. 

9 . XJ.S.—McDaniel v. United Ben. 
Life Ins. Co.. C.aA.Ala., 117 F.2d 
339—^Eddy V. U. S. Fidelity & 
Guaranty Co., C.C.A.M 0 ., 281 P. 
628. 

Mont.—^Harrison State Bank v. U, S. 
Fidelity & Guaranty Co., 22 P.2d 
1061, 94 Mont 100. 

N.Y.—Insurance Co. of North Amer¬ 
ica V. Whitlock, 214 N.T.S. 697. 
216 App.Div. 78. 

Pa.—Fidelity & Casualty Co. of New 
York V. Downing & Downing, 88 
Pa.Super. 133. 

Tex.—Rockford Life Ins. Co. v. 
Tschiedel, Clv.App., 61 S.W.2d 536, 
error refused. 

la W.Va.—^Phcnnix Ins. Co. v, 
Thomas, 188 S.B. 381. 888. 108 W. 
Va. 574, citing Corpus fftula- 
82 C.J. p 1070 note 66. 

Work assigned 

Under a contract requiring an In¬ 
surance superintendent to work un¬ 
der the control and instruction of the 
company, he could not complain If 
he was required to give all his time 
to the Industrial branch.—^Andrews 
V. Public Sav. Ins. Co. of America, 
141 N.E. 646, 80 Ind.App. 587. 

11. N.B.—Norwich Union Fire Ins. 
Soc. V. McAlister. 35 N.B. 691. 

12. Ky.—Mutual Life Ins. Co. of 
New York v. Miles, 198 S.W. 30. 
177 Ky. 760. 

82 aj. p 1070 note 69. 

18. U.S.—^Franklin Ins. Co. v. Sears, 
aaOhio, 21 F. 290. 

82 aj. p 1071 note 70. 


14. Pa.—^Franklin Fire Ins. Co. v. 
Bradford. 50 A. 286, 201 Pa. 32, 88 
Am.S.R. 770, 65 L.R.A, 408. 

16. N.J.—^Halsey v. Adams, 46 A. 
778, 64 N.J.Law 724. 

18. Colo.—Independence Indemnity 
Co. V. Sliver State Building & 
Loan Ass’n, 25 P.2d 726. 728. 93 
Colo. 240, citing Corpus Juris. 

N.C.—^Powell V. North State Mut. 
Life Ins. Co.. 69 S.E. 12, 153 N.C. 
124. 

Dual agency see supra § 141. 

Desire to seoure oozmnlsslon is 
not possession of adverse interest.— 
Girard Fire & Marine Ins. Co. of 
Philadelphia v, Anglo-American Mill 
Co., 294 S.W. 1035, 220 Ky. 173. 

17. Colo.—Independence Indemnity 
Co. V. Silver State Building & 
Loan Ass'n, 25 P.2d 726, 93 Colo. 
240. 

Iowa.—^Nertney v. National Fire Ins. 
Co. of Hartford, Conn., 208 N.W. 
826. 199 Iowa 1358. 

W.Va.—^Henshaw v. Globe & Rut¬ 
gers Fire Ins. Co., 166 S.B. 15, 18, 
112 W.Va. 656. citing Corpus Juris. 
82 C.J. p 1071 note 76. 

18. OkL—^National Fire Ins. Co. of 
Hartford, Conn., v. Llewellyn, 286 
P. 792, 794, 142 Okl. 272, quoting 
Corpus Juris. 

Tex.—Rockford Life Ins. Co. v. 
Tschiedel, Civ.App., 61 S.W.3d 636, 
error refused. 

82 GJ. p 1071 note 76: 

Knowledge of risk 

(1) In order to bind the company 
the policy must have been accept¬ 
ed by it with knowledge of the risk. 
—^Muncey v. Security Ins. Co., 262 
P. 870. 43 Idaho 441. 

(2) Knowledge of the dual agen¬ 
cy received after loss does not bind 
insurer.—^Henshaw v. Globe & Rut¬ 
gers Fire Ins, Co., 163 S,B. 612, 109 
W.Va. 286. 


19. Ala.—Brown v. Holston, 149 So. 
690, 227 Ala. 225. 

Idaho.—Muncey v. Security Ins. Co... 
252 P. 870, 871, 43 Idaho 441, cit¬ 
ing Corpus Juris. 

Iowa,—^Nertney v. National Fire Ins, 
Co. of Hartford, Conn., 203 N.W. 
826, 199 Iowa 1358. 

Ky.—^Weatherholt v. National Liber¬ 
ty Ins. Co.. 265 S.W. 311, 204 Ky. 
824. 

Minn.—Glens Falls Indemnity Co. v. 
D. A, Swanstrom Co.. 279 N.W. 
845, 847, 203 Minn. 68, citing Coxu 
pus Juris. 

N.D.—Clifford v. Firemen's Ins. Co.. 
224 N.W. 891, 68 N.D. 18, 83 A.L.II. 
499. 

Tenn.—Jackson v. American Eagle 
Fire Ins. Co., 92 S.W.2d 874. 

Tex.—Rockford Life Ins. Co. v, 
Tschiedel. Civ.App., 61 S.W.2d 536, 
637, error refused, citing Corpus 
Juris. 

W.Va,—^Henshaw v. Globe & Rutgers 
Fire Ins. Co.. 166 S.B. 15, 18, 112 
W.Va- 666, citing Corpus Juris— 
Henshaw v. Globe & Rutgers Fire 
Ins. Co., 163 S.R 612, 109 W.Va. 
236. 

Wls.—^Klsow V. National Liberty Ins. 
Co. of America, 265 N.W. 569t. 
220 Wls. 586. 

32 C.J. p 1071 note 76. 

rraud 

In such a case it is not necessary 
to show actual fraud, but the law- 
will strike down such a contract on 
the grrounds of being against public 
policy.—Rockford Life Ins. Co. v. 
Tschiedel, Tex.Clv.App., 61 S.W.2d 
536, error refused. 

Full disolosure 

(1) An Insurance agent, when ap¬ 
plying to his principal for insurance 
on his own property, having full 
and exclusive knowledge of the haz¬ 
ards, owes the utmost degree of good 
faith, and for him to withhold knowl- 
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tract is not absolutely void^O and the company may 
become bound by ratification.^! One who accepts 
a bond knowing that the agent executing it has an 
interest in the transaction adverse to that of the 
insurance company is charged with notice of the 
agent’s want of authority to bind his principal, 
and he cannot recover on the bond w’ithout proving 
that the principal, knowing the facts, assented to or 
ratified the agent’s acts.^S 

After the agency has been terminated, the former 
agent may take up negotiations for his own inter¬ 
est and act adversely to the company, his former 
principal.24 Where he is under no contractual re¬ 
straint, and no \dolation of business secrets reposed 
in him by reason of his agency is involved, he has 


the right, after the termination of his agency, to 
influence policyholders of his former company to 
forfeit or transfer their policies in such company 
to other companies, regardless of whether such pol¬ 
icies were obtained as the fruits of his own ener¬ 
gies or otherwise.25 

§ 157. •-Accounting by Agent 

It Is the duty of an Insurance agent to account to 
his principal for ail property or funds belonging to his 
principal which come into his hands In the course of 
his agency. 

An insurance agent is bound to account to the 
company for all property or funds belonging to the 
company which come into his hands by virtue of the 
agency,26 and in accordance with this duty he 


edge of any material fact is a fraud 
on his principal sufficient to avoid 
the policy. 

U.S.—^Infirram v. Pidellty-Phcenb: Fire 
Ins. Co. of New York, C.C.A.Okl., 
16 F.2d 251—^Westchester Fire Ins. 
Co. of New York City v. Fitzpat¬ 
rick, C.C.A.N.J,, 2 F.2d 651. 
Mont—Harrison State Bank v. U. S. 
Fidelity & Guaranty Co., 22 P.2d 
1061, 94 Mont 100. 

(2) A greneral asrent who In effect 
writes a policy of Insurance pro¬ 
tecting himself against loss should 
not be permitted to recover against 
his principcU on the policy where 
he has knowledge that material rep¬ 
resentations made in the policy are 
untrue and does not communicate 
such knowledge to his principal.— 
Gilmore v. Eureka Casualty Co., 10 
P.2d 810, 123 CaLApp. 20, 

(8) The rule requiring frank dis¬ 
closure is particularly applicable 
where the agent issues a policy on 
a plainly undesirable risk of his own. 
—Martinek v. Fireman's Ins. Co., 225 
N.W. 527, 247 Mich. 188. 

(4) Agent's permission to write 
insurance on property of association 
in which he was Interested would 
not excuse concealment of fkcts as 
to risk.—^Frazier v. Hartford Fire 
Ins. Co., 211 N.W. 978. 51 S.D. 40. 

20, Iowa.—^Hawkeye Clay Works v. 
Globe & Rutgers Fire Ins. Co., 
211 N.W. 860. 202 Iowa 1270. 

Policy is voidable at option of 

company.—^Henshaw v. Globe & Rut¬ 
gers Fire Ins. Co., 166 S.E. 15. 112 
W.Va. 556. 

21. U.S.—Westchester Fire Ins. Co. 
of New York v. John Conlon Coal 
Co.. C.C.A.Pa,. 92 F.2d 160, affirm¬ 
ing, D.C., John Conlon Coal Co. v, 
Westchester Fire Ins. Co. of New 
York, 16 F.Supp. 98, and certio¬ 
rari denied Westchester Fire Ins- 
Co. of New York v. John Conlan 
Coal Co., 68 S.Ct. 271, 302 XJ.S. 
751. 82 L.Ed. 581. 


Minn.—Glens Falls Indemnity Co. v. 
D. A. Swanstrom Co., 279 N.W. 845, 
208 Minn. 68. 

W.Va.—Henshaw v. Globe & Rut¬ 
gers Fire Ins. Co., 166 S.E. 15. 
18. 112 W.Va. 556. citing Corpus 
Jnxls. 

Wls.—^Kisow V. National Liberty Ins. 
Co. of America, 265 N.W. 569, 220 
Wls. 686. 

82 C.J. p 1071 note 77. 

Ratification of agent's: 

Acts generally see supra 8 147. 
Unauthorized contracts of insur¬ 
ance see infra § 278. 

XAsnrar’s denial of liability on pol¬ 
icy on specified grounds before suit 
did not waive then unknown de¬ 
fense that agent writing policy had 
not disclosed his interest in proper¬ 
ty.—^Martinek v. Fireman's Ins. Co., 
225 N.W. 527, 247 Mich. 188. 

Prompt xepndiatloa 
Ratification of the policy will not 
be Imputed to the company where 
it repudiates the policy promptly 
after acquiring knowledge of the 
facts. 

Ala.—^Brown v. Holston, 149 So. 690, 
227 Ala. 225. 

I W.Va.—^Henshaw v. Globe & Rutgers 
I Fire Ins. Co., 166 S.E. 15. 112 W. 
Va. 656. 

22. Ky.—-Central West Casualty Co. 
V. Stewart, 58 S.W.2d 366, 248 
Ky, 137. 

Power of attorney to execute "any 
bond or undertaking" was not suffi¬ 
cient to bind casualty company on 
agent’s debt.—Central West Casualty 
Co. V. Stewart, supra. 

23. Colo.—Independence Indemnity 
Co. V. Silver State Building & 
Loan Ass'n, 25 P.2d 726, 93 Colo. 
240. 

2A, Ala.—Scottish Union & Nation¬ 
al Ins. Co. V. Dangaix, 16 So. 956, 
103 Ala. 388. 

32 C.J. p 1071 note 78. 

25. Ala.—Scottish Union & National 
Ins. Co. V. Dangaix, supra. 
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Ill.—^American Ins. Co. v. France, 111 
IlLApp. 882. 

32 C.J. p 1071 note 79. 

26. U.S.—Smith v. St Paul Fire & 
Marine Ins. Co., D.C.N.Y., 25 F. 
Supp. 745. 

N.Y.—^Insurance Co. of North Amer¬ 
ica V. Whitlock, 214 N.Y.S. 697, 
216 App.Div. 78. 

82 C.J. p 1072 note 86. 

AsslgSLes 

In action against insurer by de¬ 
ceased insurance agent's wife in¬ 
dividually and as executrix for con¬ 
version of business of agency, where 
evidence showed that wife was 
named as assignee of a half Interest 
in agency but did not show that 
she ever became a partner, Insurer 
was not entitled to relief on equita¬ 
ble counterclaim on ground that 
during time when agent was alive, 
wife received and disbursed large 
sums of money collected by her as 
trustee for Insurer.—Smith v. St 
Paul Fire & Marine Ins. Co.. D.C.N. 
Y., 25 F.Supp. 745. 

Caches 

(1) Insurer not generally insisting 
on prompt payment from its agent 
did not lose right to demand final 
settlement where debtor-creditor re¬ 
lationship existed between parties.— 
Kelly V. American Mine Owners’ Cas¬ 
ualty Corporation, 170 S.B. 680, 161 
Va. 206. 

(2) Insurer was not guilty of lach¬ 
es where it did not discover agent's 
breaches of duty until after his 
death.—Smith v. St, Paul Fire & Ma¬ 
rine Ins. Co., D.C.N.Y., 25 F.Supp. 
745. 

Pzinolpai’s light to dlsoharge agent 
for cause cannot wipe out delin¬ 
quent's demands.—^Kelly v. American 
Mine Owners* Casualty Corporation. 
170 S.B. 580. 161 Va. 206. 

Sspresentative of deceased agent 
for Insurer was not entitled to be 
treated any more favorably on an ac¬ 
counting than the agent would have 
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should keep and render regular and accurate ac¬ 
counts of all his transactions and dealings for the 
company.27 An agent’s duty to account is not af¬ 
fected by the fact that the company, a foreign one, 
has not procured authority to do business in the 
state,28 or that the company has failed to deposit 
a certain sum to the agent’s credit, as agreed.29 
No demand for money collected by the agent and 
due to the company is necessary where the contract 
of agency requires payment, immediately or at a 
fixed time, of money coming into the agent’s 


hands.2® The liability of the agent may be deter¬ 
mined and concluded by a settlement between the 
parties,2l but a settlement obtained by fraud and 
deceit is not conclusive,82 and a settlement is not 
conclusive as to items of money received by the 
agent and not reported by him prior to such settle¬ 
ment's 

Where an agent is authorized to collect premi¬ 
ums, it is his duty to account for all premiums 
which he has collected,24 or which he should have 


been If he were present In person to 
deal with the Insurer.—Smith v. St 
Paul Fire & Marine Ins. Co., D.C.N. 

T. . 35 P.Supp. 80. 

Bight to particular credits deter¬ 
mined 

U. S.—Smith V. St. Paul Fire & Mar 
rlne Ins. Co., D.C.N.T., 48 F.Supp. 
840—Smith V. St. Paul Fire & 
Marine Ins. Co., D.C.N.Y., 35 F. 
Supp. 80. 

27. KT.—Clausen v. Title Guaran¬ 
ty & Surety Co., 153 N.T.S. 835, 
168 App.Dly. 569. affirmed 119 N. 
E. 1035, 222 N.Y. 675. 

32 C.J.- p 1072 note 87. 

"An account current Is a state¬ 
ment by the agent In which he In¬ 
cludes all policies written during 
that month and all return premiums 
on policies canceled during that 
month, and brings down his net 
premiums less his commission and 
whatever other charges or balances 
are due the company for the trans¬ 
actions during that month, regard¬ 
less of whether or not the premiums 
were paid or collected.*’—Continental 
Casualty Co. v. Easley, Tex.Civ.App., 
290 S.W. 251, 253, reversed on oth¬ 
er grounds Easley v. Continental 
Casualty Co., Com.App., 296 S.W. 487, 
rehearing denied 297 S.W. xlx. 

28. N.Y.—^Factors* Fire Ins. Co. v. 
Whllden, 156 N.Y.S. 362, 92 Mlsc. 
558. 

29. Ill.—^Edultable Mut. Fire Ins. 
Co. V. McCrae. 166 IlLApp. 467- 

80. Ind.—^Frankel v. Michigan Mut. 
Life Ins. Co., 62 N.E. 70S, 168 
Ind. 804. 

Ey.—Castleman v. Southern Mut. 
Life In*. Co., 14 Bush 197. 

31. Assignment of business of in¬ 
surance agency to trustee who, at 
the same time and cu 9 part of same 
transaction, executed bill of sale of 
agency to third party was held to in¬ 
dicate, in view of conduct of parties, 
a sale of agency In satisfaction of 
Indebtedness of assignor to several 
Insurance companies.—Continental 
Ins. Co. V. Harris. 82 S.W.2d 841. 190 
Ark. 1110. 

32. N.Y.—^Insurance Co. of North 
America v. Whitlock, 214 N.Y.S. 
697, 216 App.Div. 78. 


33. N.Y.—^Potomac Ins. Co. of Dis¬ 
trict of Columbia v. Kelly. 160 N. 
Y.S. 161, 173 App.Div. 791, modi¬ 
fying 155 N.Y.S. 98, 91 Mlsc. 335. 

32 C.J. p 1072 note 91. 

Affizmative defense held insufficient 
In action against insurer for con¬ 
verting a deceased agent's business, 
wherein insurer filed equitable coun¬ 
terclaims based on falsification of 
records and fraudulent withholding 
and appropriation of premiums on 
policies, affirmative defense to coun¬ 
terclaims stating that Insurer ac¬ 
cepted agent’s remittances with am¬ 
ple opportunity to verify them with 
agency records and that there had 
been a complete accounting, was not 
sustained, where no act or omission 
on part of insurer causing agent 
to change his position was shown.— 
Smith V. St Paul Fire & Marine Ins. 
Co., D.C.N.Y., 25 F.SUPP. 745. 

34. Colo.—^Daniels-Greager v. Cale¬ 
donian Ina Co., 86 P.2d 264, 265, 
103 Colo. 323, quoting Corpus Jtu 
zls. 

Md.—^E’idellty & Deposit Co. of Mary¬ 
land V. Poe, 128 A. 467, 147 Md. 
479. 

Pa.—^Pearl Assur. Co. v. National Ins. 
Agency. 28 A.2d 334, 150 Pa.Super. 
265, reheard 30 A.2d 333, 151 Pa. 
Super. 146. 

R. I.—C. D. Paige & Co. v. Rock, 156 
A. 245. 

S. C.—Southern Home Ins. Co. v. 
Hardin, 143 S.E. 544, 146 S.C. 175. 

Wls.—^Larson v. Watzke, 259 N.W. 

712, 218 Wis. 69. 

32 CJ. p 1072 note 93. 

Authority of agent to accept pre¬ 
miums see Infra § 348. 

Debt 

Insurance money, collected by 
agent and In his hands, which be¬ 
longed to, and was property of, in¬ 
surance company, constituted a debt 
in favor of insurance company 
against agent inasmuch as claim 
could have been discharged by pay¬ 
ment of certain sum of money.— 
Wallace v. American Life Ins. Co. 
of Des Moines, Iowa, 237 P. 974, 116 
Or. 196. 

Oolleotovs held indlvldnally liable 
for premiums collected by them as 
agents notwithstanding the business 
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was carried on by a corporation.— 
American & Foreign Ins. Co. of New 
York, V. Bacon, La.App., 157 So. 
305. 

nduolary capacity 

Under some statutes an insurance 
agent receives payment of premiums 
in a fiduciary capacity.—Glerum v. 
Spencer, 281 N.W. 38, 261 Mich. 163. 
mtezmlngUiLg of funds 

(1) Premiums paid to insurance 
broker for transmission to insur¬ 
er are trust funds which broker may 
not intermingle with his general 
funds, but must promptly transmit 
to insurer.—Leterman v. Pink. 291 N. 
Y.S. 249, 249 App.Div. 164, reargu¬ 
ment and motion denied Ebenstein v. 
Pink, 292 N.Y. 961, 249 App.Dlv. 
730, affirmed 11 N.E.2d 781, 276 N.Y. 
613. 

(2) Contract construed and held 
not to require ag^nt to keep the 
Identical money collected intact.— 
Manufacturers* Casualty Ins. Co. v. 
Mink, 30 A.2d 610, 129 N.J.Law 676. 

Frexttlum belongs to company 

The premium. If and when paid, 
belongs to the company, and the 
agent may not use the money to dis¬ 
charge his personal liability to in¬ 
sured.—^Maryland Casualty Co. v. In¬ 
dustrial Commission, 223 N.W. 444, 
198 Wis. 202, reversing 221 
747, 198 Wls. 202. 

Trover 

Insurance company suing general 
agent in trover for premiums collect¬ 
ed but not paid over to company 
was properly nonsuited, where agent 
was not obligated to turn over spe¬ 
cific funds received.—Rhode Island 
Mut. Liability Ins. Co. v. Pierce, R. 
I., 171 A. 243. 

Tmeazned premiums 

(1) Agent was not required to ac¬ 
count to company for unearned pre¬ 
miums collected by agent after can¬ 
cellation of policies, where agent re¬ 
placed Insurance in other companies 
as authorized by agreement with pol¬ 
icyholders.—^Union Mut. Casualty 
Ins. Corporation v. Insurance Budget 
Plan, 195 N.E. 903, 291 Mass. 62, 98 
A.L.R. 1422. 

<2) Provision In agency agreement 
with respect to cancellation of poll- 
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collected,35 less any credits due him.35 In the 
absence of a provision in the agency contract to 
the contrary,37 an agent is under no duty after the 
termination of his agency contract to collect and 
account for further premiums ;3S nor is an agent 
liable for premiums collected or which ought to 
have been collected under a contract which, with 
the company’s acquiescence, is illegal and void.39 
An agent who has purchased from insurer the pre¬ 
miums on policies issued b3’ him is under no duty 
to account for them.-*® An agent who has no au¬ 
thority or duty to collect premiums is not liable for 
premiums which he has not collected.**! 


Advances, Where advances are made to an agent 
with the understanding that they are to be repaid 
only out of commissions accruing to him, he cannot 
be held personally liable therefor,^3 unless he has 
broken the condition on which the right to contin¬ 
ued commissions depends.*^ 

Conversion, If the agent fails or refuses to pay 
over the funds due the company, at the proper time 
on a proper demand therefor, he is liable for con- 

version.^4 

Subagent, A subagent generally is required to 
account to the agent by whom he was appointed,^® 


ciea was applicable to cancellation 
by reason of company’s withdrawal 
from state.—Union Mut Casualty 
Ins. Corporation v. Insurance Bud¬ 
get Plan, supra. 

(3) Rights and liabilities of poli¬ 
cyholders in a mutual company were 
fixed at time of cancellation of poli¬ 
cies by insurer’s withdrawal from 
state, reducing liability of insurance 
agent, and guaranteeing payment of 
premiums, to amount of earned pre¬ 
miums.—^Unlon Mut. Casualty Ins. 
Corporation v. Insurance Budget 
Plan, supra. 

38- U.S.—^Alliance Ins. Co. ▼. City 
Realty Co., D.C.Ga.. 62 P.2d 271. 
Colo.—^Baniels-Greager v. Caledonian 
Ins. Co., 86 P.2d,264, 265, 103 Colo. 
323, quoting Corpus JTnxis. 

Va.—Commonwealth v. Sharp, 156 
S.B. 670, 166 Va. 714. 

32 C.J. p 1072 note 94. 

ITncolleoted premlnsis 

(1) Where the agent guaranteed 
payment of premiums, he is liable 
therefor whether or not such pre¬ 
miums are collected.—Union Mut 
Casualty Ins. Corporation v. Insur¬ 
ance Budget Plan, 196 N.E. 903, 291 
Mass. 62, 98 A.Li.R. 1422. 

(2) Contract construed so as to 
require agent to pay balance due on 
business reported, although premi¬ 
ums were not collected. 

Ga.—Carson v. Aycock Realty Co., 6 
S.E.2d 398, 61 Ga.App. 242. 

Mich.—Fireman’s Fund Ins. Co. T. 
Cadillac Ins. Agency, 262 N.W. 
312, 272 Mich. 606. 

<3) Statute providing that with¬ 
holding of funds by insurance agent 
from insurance company constitutes 
embezzlement governs only cases 
where premiums are withheld con¬ 
trary to instructions or without con¬ 
sent of company for or on account of 
which premium was received by 
•agent—^Fireman’s Fund Ina Co. v. 
Cadillac Ins. Agency, supra. 

.36L Lia.—^Black, Rogers & Co. v. 
West Monroe Ins. Agency, App., 
163 So. 601. 


Tex.—^Edwards v. McCorkle, Civ.App., 
148 S.W.2d 888. 

Va.—^Kelly v. American Mine Own¬ 
ers* Casualty Corporation, 170 S.E. 
680, 161 Va. 206. 

32 C.J. p 1072 note 95. 

Burden of proof 

(1) In action by insurance com¬ 
pany against its agent for unpaid 
premiums, agent has burden of 
proving defense that premiums were 
paid or otherwise discharged.—^Home 
Ins. Co. V. Voorhies Co.. La-App., 168 
So. 724. 

<2) Where Insurer proved the 
amount for which the agent became 
liable to it under the agency con¬ 
tract, it established a prima facie 
case, and it then devolved on the 
agent to plead and prove pajrments 
made by him.—^Burt v, St Paul Mut 
Hall & Cyclone Ins. Co., Tex.Clv. 
App., 264 S.W. 686. 

Counterdadm htfd to be without 
merit 

Pa.—^Fidelity & Casualty Co. of New 
York V. Downing & Downing, 88 
Pa.Super. 133. 

BCutual company 

Principles governing rights of In¬ 
surer and agent are applicable even 
: though Insurer is a mutual com- 
! pany.—^Union Mut Casualty Ins. 
Corporation v. Insurance Budget 
Plan, 195 N.E. 903, 291 Mass. 62, 
98 AL.R. 1422. 

37- Tex—Continental Casualty Co. 
V. Easley, Civ.App.. 290 S.W. 261, 
reversed on other grounds Easley 
V. Continental Casualty Co., Com. 
App., 296 S.W. 487, rehearing de¬ 
nied 297 S.W. xix 

88 . U.S.—Jefferson Fire Ina Co. v. 

Bierce. C.C.Mich., 183 F. 688. 

Pa.—^U. S. Casualty Co. v. Parnell, 
73 Pa.Super. 586. 

38. Ky.—National Ldfe Ina Co. v. 
Anderson. 92 S.W. 976, 122 Ky. 
794, 29 Ky.Lu 361. 

32 C.J. p 1072 note 97. 

40. N.H.—^Horton v. Eagle Indem¬ 
nity Ins. Co., 171 A 322, 86 N.H. 
472. 

41. Ind.—^Doak-Riddle-BLamilton Co. 


V. Raabe, 114 N.E. 415, 63 IndLApp. 
250. 

32 C.J. p 1072 note 99. 

48. Wash.—^Minnesota Mut Life 

Ina Co. V. Fraser. 222 P. 228, 128 
Wash. 171. 

Wis.—^Larson v. Watzke, 259 N.W. 

712, 218 Wla 69. 

32 C.J. p 1072 note 1. 

Ezoess over agreed advances 
An insurance agent executing 
notes to his employer for a sum ex¬ 
ceeding an amount agreed to be ad¬ 
vanced to him against his first year 
commissions and renewals, which the 
notes recited were pledged as collat¬ 
eral security for pasrment thereof, 
cannot escape personal liability 
thereon, as being payable solely 
out of earned commissions, because 
of a contract providing for repay- 
I ment of such advance **by com¬ 
missions earned.**—^Missouri State 
lilfe Ins. Co. V. Allen, MoApp., 251 
S.W. 761. 

BcleMS 

Insurer’s letter to agent stating 
that Insurer needed to curtail ad¬ 
vance account, but would not ask 
agent to pay off advances already 
made, which were evidenced by 
notes, and would credit renewal com¬ 
missions against them, was a **re- 
lease” or “renunciation** of any ob¬ 
ligation to pay notes except through 
credits by renewal commissions.— 
Cams V. Commonwealth Life Ins. Co., 
171 So. 382. 233 Ala. 215. 

43. U.S.—Chicago Life Ins. Co. v. 

Tieman, C.C.AKan., 268 F. 325. 
Wis.—^Larson v. Watzke, 259 N.W. 
712, 218 Wis. 59. 

4^ N.J.—^Manufacturers* Casualty 
Ins. Go. V. Mink. 30 A2d 510, 129 
N.J.Law 675. 

32 G.J. p 1072 note 4. 

vexdlot 

Direction of verdict held proper. 
—^Pringey v. Maryland Casualty Co., 
73 P.2d 461, 181 OkL 278. 

45. U.S.—^Second Russian Co. 

V. Miller, N.T., 45 S.Ct. 698, 268 
U.S. 562, 69 LbEd. 1088, affirming, 
aaA, 297 F. 404. 
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but the latter may be estopped to claim such an ac- 
counting^® 

Voluntary payments to the agent, made without 
any fraud, duress, or extortion, cannot be recovered 
from the agent, although no obligation to make such 
payment existed>7 

§ 158. - Cancellation or Reduction of Pol¬ 

icies 

An Insuranca agent may be held liable to the Insurer 
for failure to make reasonable efforts to obey an order 
to cancel or reduce an Insurance policy. 

Where an agent, whose powers extend to the 
cancellation of policies, is directed by the company 
to cancel a policy, and he neglects to do so within 
a reasonable time and in the meantime there has 


been a loss, he is liable to the company for the 
amount which the latter is compelled to pay on such 
loss,^® unless he can show some valid reason for his 
failure to follow the compan/s direction.^® His 
delay or failure to cancel the policy will not be ex¬ 
cused by the fact that he believed that the compa¬ 
ny was mistaken as to the safety or danger of the 
risk, or as to the wisdom of retaining it,®® or by the 
fact that he requested the company to reconsider 
its order to cancel,®^ or because the act of cancel¬ 
lation is gratuitous,®^ or by the fact that he gave 
notice of the cancellation to the broker who ne¬ 
gotiated the insurance and directed him to cancel 
it,®® or that a special agent who directed it had 
power to make the cancellation,®^ or by the fact 
that the company did not itself proceed to cancel 
the policy on the failure of the agent to do so in 


La.—^Kaufman v. Gregroryi 6 Lia.App. 
644. 

32 C.J. p 1073 note 6. 

Broker 

(1) Contract whereby inaurer’s 
general agent should pay full pre¬ 
mium to Insurer on policy solicited 
by insurance broker, whereupon bro¬ 
ker should become obligated to pay 
same amount to agent, held valid.— 
Jdunro V. Bowers, 200 K.E. 893, 293 
Mass. 514. 

(2) Such a contract creates a debt¬ 
or and creditor relation, and the 
broker does not hold the premium 
in trust for insurer after insurer 
has received the full amount due 
fl*om the agent.—^Munro v. Bowers, 
supra. 

(3) The broker was not discharged 
from liability to agent because In¬ 
surer canceled policies after premi¬ 
ums had been received from agent 
or because broker's administrator 
furnished insurance without charge 
to insured named in canceled poli¬ 
cies.—^Munro v. Bowers, supra. 

(4) In an action by the general 
agent for premiums due, it was 
competent to show that a certain 
course of dealing had been followed. 
—Hutchinson v. Dugan, 71 Pa Super. 
41. 

Coatzaet oonstrnsd as to rights and 
liabilities of partlea—Charles J. 
Hedwall Co. v. Security Mortgage 
Co. of America. 194 N.W. 767, 166 
Minn. 289. 

46. Ala—^Barnes v. Marshall, 69 
So. 486. 198 Ala 94. 

82 C.J. p 1073 note 6. 

47. Ky.—American Nat Assur. Co. 
of St Louis, Mo., V. Ricketts, 19 
S.W.2d 1071, 280 Ey. 898. 

4a Ark.—Michigan Fire 4b Marine 
Ins. Co. V. Rose, 121 8.WM 68, 
84, 196 Ark. 1100, dting Ooxpiis 
Jhxla 
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N.X—^Northwestern Nat. Ins. Co. v. 
Albert Robbins, Inc., 122 A. 438, 
98 N.J.Liaw 612. 

Okl.—Washington v. Mechanics & 
Traders Ina Co., 50 P.2d 621, 628. 
174 Okl. 478, quoting Ooxptm Xn- 
xla 

! Tex.—Superior Fire Ins. Co. v. C. S. 
Lee Grain & Elevator Co., Civ.App., 
261 S.W. 212. 

Utah.—Phoenix Ins. Co. v. Heath, 61 
P.2d 808. 810, 90 Utah 187, 106 A.L. 
R. 1891, citing Oozpus Jnxla 
W.Va—^Phcenlx Ina. Co. v. Thomas, 
138 S.B. 381, 388, 108 W.Va 674, 
citing Corpus Jnxia 
,32 aj. p 1078 note 8. 

P r o xI ana;te cause 

(1) Insurer must show that its 
loss was the natural and proximate 
consequence of the agent's negli¬ 
gent disobedience of orders.—^Amer¬ 
ican Ins. Co. of Newark, N. J. v. 
Blake, 49 P.2d 606, 173 Okl. 698. 

(2) Consequently, where fire pol¬ 
icies provide for cancellation on 
five days* notice, the company can¬ 
not hold the agent for losses sus¬ 
tained within five days after notice 
was given the agent to cancel, on 
the theory that the waiting period 
is for the benefit of insured and he 
might have taken some action which 
would have rendered the cancella¬ 
tion absolute before the fire occux^ 
red.—American Ins. Co. of Newark, j 
N. J. V. Blake, supra. 

Qnestiona of law asid fact 
Where the undisputed facts are 
such that all reasonable men must 
draw the same conclusion as to 
whether th,e policies were canceled 
within a reasonable time, the ques¬ 
tion is one of law for the court, 
but where the facts, although un¬ 
disputed, are not such that all rea^ 
sonable men must draw the same 
conclusion, the question is for the 
iupy. 

N.T.—Glen Cove Mut. Ins. Co. v. 
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Hall, 279 N.T.S. 769, 244 App.Dlv. 
869. 

OkL—^Pire Ass'n v. Shores, 221 P. 66, 
96 Okl. 182. 

49. W.Va.—^Phoenix Ins. Co. v. 
Thomas. 138 S.E. 381, 383. 103 W. 
Va. 574, citing Corpus Juris. 

32 C.J. p 1073 note 9. 

50. W.Va.—^Phoenix Ins. Co. v. 
Thomas, supra, citing Corpus Ju¬ 
ris. 

32 C.J. p 1073 note 10. 

“When the principal gives in¬ 
structions, they are binding on the 
agent, and he must follow them. He 
has no legal right to sit in Judg¬ 
ment on the wisdom or expediency 
of the directions that are given him. 
His duty as agent is to execute the 
orders of his principal with reason¬ 
able promptness and with fidelity.'' 
—Washington v. Mechanics & Trad¬ 
ers Ins. Co., 50 P.2d 621, 174 Okl. 
478. 

5L Utah.—Phoenix Ins. Co. v. 

Heath, 61 P.2d 308, 90 Utah 187. 
106 A.L.R 1391. 

50. W.Va.—^Phoenix Ins. Co. v. 

Thomas, 138 S.B. 881, 108 W.Va. 
574. 

53. U.S.—^Franklin Ins. Co. v. Sears, 
aCOhio, 21 F. 290. 

Pa.—Sun Fire Office v. Ermentrout, 
2 Pa.Dist. 77. 11 Pa.Co. 21. 

No usage or custom that notice 
of cancellation be given only to the 
broker, who is neither the agent of 
the company nor of insured, will au¬ 
thorize a departure from instruc¬ 
tions to cancel, or relieve the agent 
from liability for resTilting loss.— 
Northwestern Nat. Ins. Co. v. Al¬ 
bert Robbins, Ina, 122 A. 438, 98 N.' 
XLaw 612. 

54b Okl.—Washington v. Mechanics 
& Traders Ins. Ca, 50 P.2d 621, 
174 Okl. 478. 

S.C.—Westchester Fire Ins. Co. v. 
Bcfilin, 90 as. 827, 106 45. 
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accordance with his mstructions.55 If the agent, 
when directed to cancel the policy, undertakes to 
do so, he cannot deny his obligation after the com¬ 
pany has suffered a loss through his failure to 
make the cancellation.®® 

When agent not liable. An agent who has made 
reasonable efforts to carry out an order to cancel 
a policy, but who was unable to do so before loss 
occurred, is not liable therefor.®^ If the agent is 
not charged with some duty as to the cancellation 
of policies,®® or if he is not properly directed to 
cancel the particular policy,®® he is not liable for 
a failure to do so. Where he is directed to can¬ 
cel a policy, but afterward is led to believe that 
the company has waived or suspended the direc¬ 
tion for cancellation, and loss afterward occurs, he 
may not be liable for his failure to cancel the pol¬ 
icy.®® A former insurance agent instructed by 
insurer, after his agenc3' ^2-® ^een terminated, to 
cancel a policy is not liable to insurer for loss suf¬ 
fered as a result of his failure to cancel the pol- 
ic3\®^ 

Reduction of policy. The agent may be liable for 


failure to comply with the direction of his company 
to reduce the amount of insurance under a policy, 
and such liability will be for the difference between 
what the company has been compelled to pay and 
what it w'ould have had to pay had the policy been 
reduced as directed.®® 

Wrongful cancellation. Where an agent, without 
the request of either the company or insured, 
wrongfully cancels a policy which he has already 
issued, he is bound to account to the company for 
the premiums.®® 

§ 159. -Dam^es for Breach of Duty 

In the absence of an estoppel or waiver, an Insurance 
agent la liable for damages arising from hIs breach of 
duty. 

An insurance agent is liable in damages for any 
loss sustained by the company arising from the 
agent’s breach of duty,®^ imless the company is es¬ 
topped or has waived its right to take advantage 
of the breach of duty in the particular case,®® as 
where the agent’s breach is caused by a breach of 
contract on the part of the company.®® Thus, if the 


56. Mich.—^American Ins. Co. of 
Xewark, N*. J., v. Martinek, 168 N. 
W. 982, 203 Mich. 108. 

32 C.J. p 1073 note 13. 

66. Wash.—Pittsburg Nat. Union 
Fire Ins. Co. v. Dickinson, 159 P. 
125. 92 Wash. 230, Ann.Cas.l918C 
1042. 

67. N.T.—Caledonian American Ins. 
Co. of New Tork v. Bensen, 284 
N.T.S. 446, 246 App.Div. 839. 
Agent, proceeding in ordinaxg msju 

aer to comply with insurer's direc¬ 
tions to cancel and rewrite policy, 
was not guilty of breach of duty, 
and insurer, knowing of agent's de¬ 
lay In procuring cancellation, and 
directing him to continue negotia¬ 
tions, approved the course pursued. 
—^Wujcik v. Globe & Rutgers Fire 
Ins. Co. of New York, 215 N.W. 
820, 194 Wis. 135. 

58 . Tex.—^Norwood v. Alamo Fire 
Ins. Co., 35 S.W. 717, 13 Tex-Civ. 
App. 475. 

32 C.J. p 1073 note 15. 

59 . Wis.—^Wujclk V. Globe & Rut¬ 
gers Fire Ins. Co. of New York, 
215 N.W. 820. 194 Wis. 185. 

32 C.J. p 1073 note 16. 

60l Wis.--National Liberty Ins. Co. 
V. Banta, 192 N.W. 986, ISO Wis. 
193. 

32 C.J. p 1073 note 17. 

Xnsnrez’s letter to ageat reaOnn^ 
ing direotloa to reduce amount of 
risk on fire policy and explaining 
reason for such direction in reply 
to reauest of agent for reconsider¬ 
ation of direction to reduce risk was 


not waiver of insurer's right to in¬ 
sist on agents' compliance with or¬ 
ders of insurer or right to hold 
agents liable for risk or liability in¬ 
curred by reason of delay.—^Phcenix 
Ins, Co. V. Heath, 61 P.2d 808, 90 
Utah 187, 106 A.L.R 1391. 

61. Tex.—National Union Fire Ins. 
Co. V. Maloney, Civ.App., 252 S.W. 
1082. 

62 . Utah.—^Phcenix Ins. Co. v. 
Heath, 61 P.2d 308, 310, 90 Utah 
187, 106 A.L.R. 1391, citing Goxptis 
J'nzls. 

32 C.J. p 1073 note 19. 

63. Neb.—^Northern Assur, Co. v. 
Hamilton, 69 N.W. 781, 50 Neb. 
248. 

32 C.J. p 1073 note 18. 

64. U.S.—Alliance Ins. Co. v. City 
Realty Oo., D.C.Ga., 52 F.2d 271— 
j3Etna Ins. Co. v. Willys-Overland, 
D.C.Ohlo, 288 F. 912. 

32 C.J. p 1074 note 21. 

Mistake of messenger 
Where according to a contract be¬ 
tween an insurance company and 
Its agent the latter was charged 
with the duty of delivering poli¬ 
cies, if he made a mistake, inten¬ 
tional or unintentional, in deliver¬ 
ing a policy to an applicant contrary 
to the contract, resulting in dam¬ 
age to the company, he would be 
liable, although the mistake In de¬ 
livering the policy contrary to the 
contract was made by a messenger 
whom he had chosen.—^Inter-Southem 
Life Ina Co. v. Coffee, 261 S.W. 
365, 159 Ark. 52. 
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Trespass 

Where corporate defendant, li¬ 
censed only as Insurance broker, and 
Its sole stockholder appropriated 
premiums actually received by them 
on fire policies which had been in¬ 
trusted to them by plaintiff for pur¬ 
pose of delivery and to collect pre¬ 
miums and i)ay over premiums, less 
commission, to plaintiff, an action of 
trespass could be maintained to re¬ 
cover premiums paid to defendants 
and converted by them to their own 
use.—^Pearl Assur. Co. v. National 
Ina Agency. 30 A.2d 333, 151 Pa. 
Super. 146, rehearing 28 A.2d 334, 
150 Pa.Super. 266. 

65. U.S.—British America Assur. Co. 
of Toronto, Canada v. Law, Un¬ 
ion & Rock Ins. Co., C.C.A.Tex., 89 
F.2d 416. 

32 C.J. p 1074 note 22. 

lfisnrex*B failure instaiLtly to oaiu 
oSl policy issued without authoriza¬ 
tion was not ratification thereof 
where loss occurred before Insurer 
had notice of Issuance, and in order 
for the agent to avail himself of es¬ 
toppel, he must show that insurer's 
failure to repudiate policies sooner 
resulted in his being misled or as¬ 
suming position different from that 
which he would have assumed.— 
American Fire & Marine Ins. Co. v, 
Seymour, La.App., 144 So. 776. 

66. U.S.—^British America Assur. Co. 
of Toronto, Canada, v. Law, Union 
& Rock Ins. Co.. C.aA.Tex.. 89 P. 
2d 416. 

Ind.—Arbaugh y, Shockney, 71 NJEL 



44 O.J.S. 


INSURANCE 


;§ 160 


agent issues a policy in violation of his instructions, 
he will be liable to the company for the amount of 
loss which it has been compelled to pay on such 
policy,®'^ together with the expenses incurred in con¬ 
nection therewith and it is no defense to the 
agent that the company might have escaped liability 
on the policy by litigation®* or that the agent had 
not received his commission from the state as agent 
to write insurance.^® 

An insurance agent who is not given positive in¬ 
structions may exercise his discretion with respect 
to matters of his agency, and, if he does so in good 
faith, he is not liable to his principal.^! 

Actions. The usual rules governing in civil ac¬ 
tions generally apply in actions of this character 
with respect to the pleadings,72 burden of proof,^* 


weight and sufficiency of evidence,*^^ instructions,*^® 
and trial.7® 

§ 160. -Liability on Agent’s Bond 

The terms of an insurance agent's bond, construed 
in the light of the agency contract, determine the ex¬ 
tent of the liability on the bond. General rules apply 
as to the release of sureties from liability thereon. 

The liability of the agent or of his sureties on 
a bond given by an insurance agent to the company 
for the faithful discharge of his duties is deter¬ 
mined in general by the terms of the contract of 
suretyship in connection with the contract of agen¬ 
cy and in the absence of fraud it is no defense 
to an action against the sureties that they were ig¬ 
norant as to the extent of the obligation assumed,*^® 
or were misled with reference thereto.*^® Under 


232, 84 Ind.App. 268, rehearing de- 
. Died 72 N.El 668. U Ind.App. 268. 
87. La.—^American Fire & Marine 
Ins. Co. V. Seymour, App., 144 So. 
776. 

32 C.J. p 1074 note 24. 

68. Kan,—^Insurance Co. of North 
America v. Baer, 147 P. 840, 94 
Kan. 777, Ann-Cas.l917B 491. 

32 C.J. P 1074 note 26. 

69. Kan.—^Insurance Co. of North 
America v. Baer, supra. 

70. Ala.—^Phoenix Ins. Co. v. See- 
gers, 68 So. 902, 192 Ala. 103. 

71. Tenn.—^Maryland Casualty Co. v. 
F. B. Hunter & Co., 8 Tenn.App. 
616. 

78. The Issumi are confined to those 
raised by the pleadings and plain¬ 
tiff is not required to negative a de¬ 
fense not raised by the pleadings.— 
American Fire & Marine Ins. Co. v. 
Seymour, La.App., 144 So. 776. 

73. Iowa.—^Morton Farmers' Mut 
Ins. Ass'n of Page and Fremont 
Counties, Iowa v. Farquhar, 206 
N.W. 123, 200 Iowa 1206. 

N.Y.—Globe & Hutgers Fire Ins. Co 
V. General Adjustment Bureau, 
164 N.B. 890, 260 N.Y. 167, modify¬ 
ing 227 N.Y.S. 260, 223 App.Div. 
32. 

74. Ky.—^Massachusetts Bonding & 
Insurance Co. v, Steele, 64 S.W.2d 
583, 261 Ky. 265. 

76. Ark.—^Inter-Southem Life Ins. 
Co. V. Coffee, 261 S.W. 366, 169 
Ark. 62. 

Ky.—^Massachusetts Bonding & In¬ 
surance Co. V. Steele, 64 S.W.2d 
683, 251 Ky. 266. 

76. Direotlon of verdict 

(1) Where there is no substantial 
conflict in the evidence adduced, a 
directed verdict is proper. 

TJ.S.—Agricultural Ins. Co. v. Hig¬ 
ginbotham, aC.A.Neb., 274 F. 316. 
Iowa.—^Morton Farmers’ Mut. Ins. 
Ass’n of Page and Fremont Coun¬ 


ties, Iowa, V. Farquhar, 206 N.W. 
128, 200 Iowa 1206. 

(2) Where, however, conflicting 
evidence raises a question of fact, 
direction of verdict is improper. 
Ala.—^Penney & Binford v. Hudson 
Ins. Co., 170 So. 61. 283 Ala. 27. 
Ark.—^Inter-Southem Life Ins. Co. 
V. Coffee, 261 S.W. 366. 169 Ark. 
52. 

Wis.—St Paul Fire & Marine Ins. 
Co. V. Laubenstein, 155 N.W. 918, 
162 Wis. 166. 

Questloiui of fact should be sub¬ 
mitted to the jury. 

Ala.—Cams v. Commonwealth Life 
Ins. Co., 171 So. 882, 283 Ala. 215 
—^Penney & Binford v. Hudson Ins. 
Co.. 170 So. 61. 233 Ala. 27. 

Ark.—^Inter-Southern Life Ins. Co. 

V. Coffee, 261 S.W. 365, 159 Ark. 
62. 

77, U.S.—American Surety Co. of 
New York v. Republic Casualty 
Co„ C.C.A.Minn-. F.2d 807. 

Ark.—^Houston v. American Ins. Co., 
81 S.W.2d 142, 182 Ark. 221, fol¬ 
lowed in Saxton v. American Ina 
Co., 81 S.W.2d 488, 182 Ark. 1186. 
Cal.—^Taylor v. De Camp, 23 P.2d 
61, 132 Cal.App. 640. 

D.C.—^Mutual Life Ins. Co. of Balti¬ 
more V. Schlein, 32 F.2d 987, 59 
APP.D.C. 41. 

Ga.—Fidelity & Guaranty Co. v. 

Sexton, 67 S.B. 649, 134 Oa. 66. 
Kan.—Star Ins. Co. of America v. 
Carey, 267 P. 990, 126 Kan. 206, 
60 A.L.R. 153. 

La—Continental Ins. Co. v. Prevost, 
App., 164 So. 671. 

Mich.—Spencer v. Underhill, 260 N. 

W. 294, 264 Mich. 612. 

Mo.—National Union Fire Ins. Co. v. 
Nevlls. 274 S.W. 603, 217 Mo.App. 
630. 

Okl.—Capps V. Insurance Co. of 
North Americc^ of Philadelphia, 
Pa, 6 P.2d 1041, 163 Okl. 38. 
Tex.—^Beck v. Seaboard Life Ina Co., 
Clv.App., 67 S.W.2d 1048—Shaw v. 
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Southland Life Ins. Co., Civ.App., 
185 S.W. 915, error refused. 

32 C.J. p 1074 note 29. 

Aooeptance 

A unilateral bond must be accept¬ 
ed in behalf of the obligee in order 
to render it effective.—^Atlas Assur. 
Co., Limited, of London, England, v. 
Lawrence, C.C.A.N.D., 34 F.2d 401. 
BxeoutUm prior to appolatmeiLt 
Where surety signed insurance 
agent’s bond in anticipation of 
agent’s appointment, and agent was 
appointed in reliance on such bond, 
fact that bond was executed prior 
to appointment did not discharge 
surety.—Clark v. Hartford Fire Ins. 
Co., 70 P.2d 104, 180 OkL 468. 
Tilling 

Insurance company had implied au¬ 
thority to fill in penal sum in bond 
by which surety bound himself 
to make good agent’s defalcations.— 
National Union Fire Ins. Co. v. 
Peck, Tex.Civ.App., 29$ S.W. 338. 
Signature of principal 
Where the agent as principal is 
primarily liable without reference to 
the bond, the failure of the agent to 
execute a bond which purports to 
be a joint and several bond does not 
invalidate it as to a surety.—Queen 
Ins. Co. of America v. Bloomenstlel, 
168 So. 302, 184 La. 1070, annulling, 
App., 165 So. 22. 

78. Ark.—Copeland v. National Un¬ 
ion Fire Ins. Co., 9 S.W.2d 661, 
177 Ark. 1178. 

32 C.J. p 1074 note 80. 

Signing without reading 

Surety was liable- on bond by 
which he promised to make good 
insurance agent's default, notwith¬ 
standing surety’s mistake as to na¬ 
ture of instrument, which he sign¬ 
ed without reading.—^National Union 
Fire Ins. Co. v. Peck, Tex.Clv.App., 
296 S.W. 888. 

79. Tex.—^Foster v. Franklin Life 
Ina Co., Civ.App., 72 S.W. 91. 
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such a bond the agent or sureties are liable for 
moneys received by the agent for which it is his 
duty to account,*® and also for damages which re¬ 
sult from the agent’s breach of duty to the com¬ 
pany,such as from his negligent failure to cancel 
a policy as directed.** 

On the other hand, the liability of a surety on 
such a bond is governed by the express terms and 
extent of his undertaking, and his obligation cannot 
be extended by construction or implication.** Or¬ 
dinarily a surety cannot be held liable beyond the 
penalty of the bond.*^ Recovery cannot be had on 
such a bond, for acts or omissions of the agent 
which are outside the scope of the agent’s authority 
as covered by the bond,** or for the failure of the 
agent to perform his duties where performance 
thereof has been waived by insurer,** or for mon¬ 
eys received by the agent which are cot covered 
by the bond,*^ or for moneys received after the 
company has notice of the conditions on which the 
sureties will continue their liability, which condi¬ 
tions are not complied with by the company.** In 


an action on the bond of an agent of a foreign in¬ 
surance company it is no defense that the contracts 
between the company and insured are invalid by 
reason of the company’s not having complied with 
the statutory conditions entitling it to do business 
in the state.*® 

Application of paytnents. Where the agent owes 
two debts to insurer, for one of which the siu*ety 
on the agent’s bond is not liable, in the absence of 
a designation by the agent as to which debt he de¬ 
sires a payment to be applied, the surety cannot 
have the obligation for which he is liable satisfied 
from such funds unless they are subject to some 
equity in the surety’s favor.®® 

* Acts of subagent. If the agent is liable under his 
contract for moneys received by or losses occur¬ 
ring by the default of subagents, the sureties on 
his bond are likewise liable therefor ;®i but they 
are not liable for the defaults of subagents who are 
not accountable to the agent.®* Where the sub¬ 
agent has given a bond, the sureties thereon are lia¬ 
ble for his defaults,®* unless they plead and prove 


▲firmi MUad with rsmittaaLOM 
Where the oblisree had no part in 
Induclnir the surety to sign the 
bond, the fact that the asrent was 
behind time with his remittances of 
money belonging to his principal at 
the time the bond was required, and 
that the obligee did not volunteer to 
inform the surety of that fact, did 
not constitute a fraud on the surety 
nor was such nondisclosure sufficient 
to release the surety from his ob¬ 
ligation.—Star Ins. Co. of America 
V. Carey, 267 P. 990, 126 Kan. 205, €0 
A.I 1 .R. 153. 

SOL Ark.—^Home Ins. Co. v. Boyce, 65 
S.W.2d 910, 188 Ark. 488. 

Cal.—Nisbet v. Rhlnehart, 43 P.2d 
71, 2 Cal.2d 477. 

Tex.—Greenfield v. Anderson, Civ. 
App., 67 S.W.2d 658—Chamberlain 
V. Hodgetts & Gillette, Civ.App., 
99 S.W. 161. 

32 C.J. p 1075 note 83. 

Bmbez^lement 

Failure of Insurance company’s 
general agent to account for pre¬ 
miums collected did not constitute 
“embezzlement” within fidelity bond. 
—Chicago Fire & Marine Ins. Co. v. 
Fidelity & Deposit Co. of Maryland, 
18 P.2d 260, 41 Ariz. 858. 
aaSooMy oovezed 

(1) Bond held comprehensive 
enough to include an accounting for 
all moneys which agent has duty to 
pay over to the company.—Capps v. 
Insurance Co. of North America, of 
Philadelphia, Pa., 6 P.2d 1041, 153 
Okl. 88—National Union Fire Ins. Co. 
v. McDonald, 253 P. 273, 120 Okl. 
226. 


(2) Bonds held to cover funds ad¬ 
vanced for agency purposes, but not 
those advanced for personal use. 
Mich.—Spencer v. Underhill, 260 N. 

W. 294, 264 Mich. 512. 

N.H.—Kenney v. Barry, 162 A. 774, 
86 N.H. 35. 

(3) Other cases see 82 C.J. p 1075 
note 32 [a]. 

81. Tex.—^Haupt v. Cravens, 120 S. 
W. 541, 56 Tex.Civ.App. 263. 

82. Neb.—Northern Assur. Co. v. 
Borgelt, 93 N.W. 226, 67 Neb. 282. 

32 C.J. p 1075 note 34. 

-83. Miss.—National Union Fire Ins. 
Co. V. Currie, 178 So. 104, 180 
Miss. 711. 

Besignatioii sad reSmploy]nea.t 

Sureties on insurance solicitor's 
bond were liable under the terms 
of the bond only for the principal's 
defaults occurring during his con¬ 
tinuous employment, and not for de¬ 
faults after he had resigned and 
been reSmployed.—^Fidelity Mut. Fire 
Ins. Co. V. Richland, 138 N.T.S. 763, 
154 App.Div. 95. 

I 84. Attorney’s fees 

A surety on an insurance agent's 
fidelity bond, who paid amount in 
excess of the penalty in advance of 
suit to make good alleged defaults 
of the agent, thereby discharged his 
full obligation, and avoided being 
subjected to liability for the attor¬ 
ney's fees provided for in the bond. 
—^National Union Fire Ins. Co. v. 
Currie, 178 So. 104, 180 Miss. 711. 

85. Mo.—^Home Life Ins. Co. v. Pot¬ 
ter, 4 Mo.App. 696. 
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Tex.—^Buckner v. Cravens, Civ.App., 
236 S.W. 219. 

82 aJ. p 1076 note 86. 

8A Cash paymsot on premlunis 
Acceptance of applications for in¬ 
surance, not accompanied by cash 
payments on premiums required by 
agent's employment contract, waived 
requirement, precluding recovery 
against either principal or surety on 
the bond.—^Dloyd v. Thorp, Tex.Civ. 
App., 42 S.W.2d 268. 

87. m.—^Burlington Ins. Co. v. John¬ 
son, 12 N.E. 205, 120 Ill. 622, af¬ 
firming 24 Ill.App. 565. 

Tex.—Coursey v. Volunteer State 
Life Ins. Co., Civ.App., 76 S.W.2d 
217—^Beck v. Seaboard Life Ins. Co., 
Civ.App., 67 S.W.2d 1048. 

32 C.J. p 1075 note 86. 

88. Mich.—^Dwelling-House Ins. Co. 
V. Johnston, 61 N.W. 200, 90 Mich. 
170. 

89. Colo.—^Rockford Ins. Co. v. Rog¬ 
ers, 47 P. 848, 9 Colo.App. 121. 

Mich.—^Prussian Nat. Ina Co. v. Bi- 
senhardt, 116 N.W. 1097, 163 

Mich. 198. 

82 C.J. p 1075 note 38. 

90l Ky.—^Henderson v. Pheenix Ins. 
Co.. 26 S.W.2d 869, 283 Ky. 217. 

91. Conn.—Phoenix Mut Lif^ Ins. 
Co. V. Holloway, 61 Conn. 810, 60 
Am.R. 21. 

Mich.—Equitable Life Assur. Soc. v. 
Coats, 6 N.W. 648, 44 Mich. 260. 

92. Mich.—-Equitable Life Assur. 
Soc. V, Coats, supra. 

93. Okl.—Van Arsdale-Osbome Bro- 
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some valid reason why they should be relieved from 
the terms of the bond;84 and the fact that the gen¬ 
eral agent who appointed the subagent is liable for 
the latter’s default does not relieve the sureties on 
the subagent’s bond.®5 if the subagent’s bond runs 
to the appointing agent, it is not necessary for the 
latter, in order to recover, to show that he had paid 
the company on the subagent’s default, or had be¬ 
come liable therefor but such a bond does not 
protect the appointing agent after the subagency 
has been terminated by mutual.consent.^^ 

Reimbursing surety. The principal, in a surety 
bond guaranteeing an insurance company against 
loss sustained by certain enumerated acts of its 
agent, is under no obligation to reimburse the surety 
for any sum paid out by it, except such as it has 
been legally required to pay as a result of a breach 
of the bond.®* A surety pa 3 ring a claimed defalca¬ 
tion of an agent, who was not in fact indebted to 
the company, is entitled to recover such amount 
from the company.®® 

Release of surety. The general rule is that the 
surety on a fidelity bond is liable for a like amount 
and to the same extent as the principal, unless the 


obligee violates some provision of the bond or com¬ 
mits some act whereby the surety’s rights are prej- 
udiced.i It is only where the obligee does some¬ 
thing which alters, in law, the suretjr’s position or 
liability, increases his risk, or deprives him of the 
right to seek indemnity or to pay the debt and 
assume the obligee’s position that the surety is re¬ 
lieved.® A material change of the terms of the 
agency contract, without the knowledge or consent 
of the surety, may release the surety,® but the im¬ 
position of additional duties on the agent without 
altering the original contract, and which do not 
interfere with the performance of the contract, does 
not operate as a release of the surety.^ A surety 
is not discharged by any act of the obligee to which 
he consents.® By express agreement between the 
parties, the surety on such a bond may be released 
from liability,® but a release from future liability 
for the agent’s acts does not release the surety from 
liability which has already accrued.^ 

Actions, The general rules which govern in ac¬ 
tions on suretyship bonds generally apply in an ac¬ 
tion on an insurance agent’s bond, with respect to 
the time of suit,* who may sue,® parties,^® the plead¬ 
ing,and, likewise, such general rules apply to 


kerage Co. y. Biner, 153 P. 859, 
55 OkL 630. 

32 aj. p 1076 note 41. 

94i Okl.—^Van Arsdale-Osborne Bro¬ 
kerage Go. V. Biner, supra. 

32 aj. p 1075 note 42. 

95. Ill.—^Hough V. .^tna Life Ins. 
Co., 67 Ill. 318, 11 Am.B. 18. 

Tex.—^Foster v. Franklin Life Ins. 

Co.. Clv.App.. 72 S.W. 91. 

32 C.J. p 1076 note 43. 

96. Tex.—ChapnuLn v. Scruggs, Civ. 
App., 230 S.W. 471. 

97. Tex.—Buckner v. Cravens, Civ. 
App.. 236 S.W. 219. 

98. Mias.—Seelblnder v. American 
Surety Co.. 119 So. 357, 155 Miss. 
21 . 

Evideiioe tending to sbow that the 
loss paid by surety was not within 
the conditions of the bond was er¬ 
roneously excluded.—Seelblnder v. 
American Surety Co., supra. 

99. Tex.—^American'Nat Ins. Co. v. 
U. S. Fidelity & Guaranty Co., Civ. 
App.. 24 S.W.2d 474. 

Li Okl.—^U. S. Fidelity & Guaranty 
Co. V. Kern, 62 P.2d 1173, 178 Okl. 
870. 

PorbeanuLoo 

Since it is the duty of the sure¬ 
ty, as well as the principal, to see 
to the payment of money under 
provisions of an Insurance agent’s 
fidelity bond, the mere forbear¬ 
ance of the obligee, as contemplat¬ 
ed by the terms of the bond, does 


not release the surety from liabil¬ 
ity. 

Ky.—^Henderson v. Phcsnlx Ins. Co., 
25 S.W.2d 869, 233 Ky. 217. 

Okl.—Clark v. Hartford Fire Ins. 
Co.. 70 P.2d 104, 180 Okl. 468— 
Clark V. Hartford Accident & In¬ 
demnity Co., 66 P.2d 942, 179 Okl. 
630—Springfield Fire & Marine Ins. 
Co. of Springfield, Mass. v. Doug¬ 
las. 49 P.2d 1073, 174 Okl. 126, 

2. Ky.—^Henderson v. Phoenix Ins. 
Co., 25 S.W.2d 859, 233 Ky. 217. 
Gratuitoua surety on bond secur¬ 
ing moneys and securities received 
by insurance agent was released by 
amendment of employment contract 
materially reducing agent’s commis¬ 
sions.—^Atlas Assur. Co., Limited, of 
London, England v. Lawrence, C.C.A. 
N.D„ 34 F.2d 401. 

3. Tex.—^Lloyd v. Thorp, Oiv.App., 
42 S.W.2d 263. 

4. Ark.—Copeland v. National Union 
Fire Ins. Co., 9 S.W.2d 661, 177 
Ark. 1178. 

5. OkL—^U. S. Fidelity & Guaranty 
Co. V. Kern. 62 P.2d 1173. 178 Okl. 
870. 

a. N.T.—^Pink v. Silverman, 292 N. 
T.S. 766, 249 App.Div. 611. 

7. N.T.—Pink v. Silverman, supra. 

8. OkL—^Liverpool & London & 
Globe Ins. Co. v. Parker, 176 P. 
393. 71 OkL 189. 

32 C,J. p 1076 note 46. 
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9. Okl.—Peery v. Merrill, 179 P. 
28, 75 Okl. 65. 

32 C.J. p 1075 note 47. 

10. Company 

Where insurer’s state manager ad¬ 
vanced first premiums on applies^ 
tions for policies sent in by agent, 
company was not necessary or prop¬ 
er party to action on agent’s fidel¬ 
ity bond.—Lloyd v. Thorp, Tex.Clv. 
App., 42 S.W.2d 263. 

IL Okl.—Peery v. Merrill, 179 P. 

28. 75 Okl. 65. 

32 C.J. p 1075 note 48. 

Afllrmativs defenses must be as¬ 
serted by special plea and answer.— 
National Union Fire Ins. Co. v. Ne- 
vils, 274 S.W. 503. 217 Mo.App. 630. 
PoreLgn oozpozatlon 
Tex.—^American Nat. Ina Co. v. U- 
S. Fidelity & Guaranty Co., Civ. 
App., 24 S.W.2d 474. 

XssaaSv proof, and varianoe 

(1) The issues are confined to 
those raised by the pleadings.—Ches- 
ley v. Beinhardt, Tex.Civ.App., 800 
S.W. 973. 

(2) The cause of action alleged 
and that proved must correspond. 
—^Briscoe v. Texas General Ins. 
Agency. Tex.Civ.App., 60 S.W.2d 814. 
Bight to BUS 

Insurance company suing on bond 
executed by its agent and not paya¬ 
ble to company could not recover, 
in absence of allegation that bond 
was assigned or transferred to it.— 
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the burden of proof,^2 the admissibility^^ and 

weight and sufficiency^^ of the evidence, and 

trial.i5 

§ 161* Duties and Liabilities of Company to 
Agent 

The duties and liabilities of the insurance company 
to Its agent are measured primarily by the contract be¬ 
tween them, subject to the rule that the company must 
exercise good faith toward Its agent. 

Since an insurance agency is essentially a con¬ 
tractual and consensual relationship, the duties and 
liabilities of the company are primarily based on the 
contract between them.i® In addition to contractual 
duties, the company is under an obligation to deal 
fairly and in good faith with its agent.^^ Where 


contemplated by the contract of employment, the 
agent is entitled to reimbursement and indemnity 
for payments, expenses, and obligations made or 
incurred on behalf of the company in the course of 
his agency,unless they are made or incurred in 
violation of the instructions or rules of the compa- 
ny.i® An insurance broker who receives premiums 
and pays losses, taking the policies as vouchers for 
such payments, has a lien on the policies and premi¬ 
ums in his hands, for a general balance against the 
underwriter,®® but Jhe is not entitled to a lien on 
his share of premiums which are not collected by 
him.®^ 

§ 162. - Compensation 

a. In general 


Briscoe v. Texas General Ins. Agen¬ 
cy. supra. 

TiolatlozL of ooxLOitloiL of bond 
must be alleged.—Continental Ins. 
Co. V. Prevoat, La.App., 154 So. 671. 

12. Mo.—^Kational Union Fire Ins. 
Co. V. Nevils, 274 S.W. 603, 217 
Mo.App. 630. 

82 C.J. p 1076 note 49. 

'Wltbln bond’s pxotaotion 

Plaintiff has the burden of show¬ 
ing that the loss is within the terms 
of the bond.—Taylor v. De Camp, 23 
P.2d 61, 132 Cal.App. 640. 

13. Ky.—^Henderson v. Phoenix Ins. | 
Co., 25 S.W.2d 359, 233 Ky. 217. 

32 C.J. p 1076 note 50. 

14L U.S.—^American Surety Co. of 
New Tork v. Republic Casualty 
Co.. C.C.A.Minn., 42 F.2d 807. 

La.—^Edmond v. Unity Industrial 
Life Ins. Co., App., 144 So. 189. 
Byldenoe held snllLoient to support 
surety's plea of non est factum.— 
Hartford Fire Ins. Co. v. Deere, 134 
S.W.2d 875. 23 Tenn.App. 467. 

Proof of tenus 

In action on fidelity bond made 
part of petition, failure to introduce 
bond in evidence required reversal of 
judgment for plaintiffs, since a re¬ 
covery cannot be had on a written 
contract without evidence of the 
terms thereof.—Lloyd v. Thorp, Tex. 
Civ.App., 42 S.'W.2d 268. 

15. SlreetloiL of verdict is proper 
where the evidence presents no ques¬ 
tion of facL—Clark v. Hartford Ac¬ 
cident & Indemnity Co., 66 P.2d 942, 
179 Okl. 680. 

Disputed qiiestioiui of fact should 
be submitted to the jury for deter¬ 
mination. 

Ala.—^Yorkshire Ins. Co. v. Bachus, 
110 So. 27, 215 Ala. 112. 

Ga.—^Moorefield v. Fidelity Mut. Life 
Ins. Co., 69 S.E. 119, 135 Ga. 186. 
Pindln^ and Judgment must be 


supported by evidence and law ap¬ 
plicable thereto.—^National Union 
Fire Ins. Co. v. McDonald, 263 P. 
273, 120 Okl. 226. 

16. Mich.—^Woodruff v. Auto Own¬ 
ers Ins. Co., 1 N.W.2d 450. 300 
Mich. 54. 

Wis.—^Wenneby v. Time Ins. Co., 197 
N.W. 173, 182 Wis. 660. 

Agreement not to ’‘disturb” polioies 

(1) Agreement of insurance com¬ 
pany with agent in Wisconsin not to 
'‘disturb" policies must be construed 
as meaning policies would not be 
disturbed save as necessitated in or¬ 
der to comply with law of state.— 
Lundin v. ^tna Ins. Co. of Hart¬ 
ford, Conn., C.C.A.Wia, 67 P.2d 969. 

(2) It was not a disturbance of 
the business to change the amount 
of insurance to correspond to the 
true value of the property insured, 
or accurately to describe the prop¬ 
erty insured.—^Lundin v. ^na Ins. 
Co. of Hartford, Conn., supra. 

SupSlemeutal agreement 

(1) Where insurance agency con¬ 
tract required agent to refund all 
unearned commissions on cancella¬ 
tion of policies written by agent, 
insurer’s alleged agreement, on can¬ 
cellation of agency contract, not to 
appoint successor agent within five 
years, not to rewrite insurance on ex¬ 
piration of policies written by agent, 
and not to furnish successor agent 
information as to expiration dates 
of policies written by agent or names 
of insured persons, in exchange for 
agent’s promise to refund all un¬ 
earned commissions on blanket can¬ 
cellation of policies made on insur¬ 
er’s Inspection of its risks, was not 
supported by consideration.—^Fldeli- 
ty-Phenlx Fire Ins. Co. v. Duvall, 
106 S.W.2d 991, 269 Ky. 300. 

(2) Such an alleged oral contract 
of insurer was merged in subsequent 
written contract covering same mat¬ 
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ter which was Intended to be com¬ 
plete memorandum of agreement, but 
which did not conta^ i such prohibi¬ 
tion, where it was not alleged or 
pleaded that terms of earlier oral 
contract were omitted either by 
fraud or mutual mistake from the 
written contract.—Fidelity-Phenix 
Fire Ina Co. v. Duvall, supra. 

17. N.J.—^W. R. O’Brien, Inc. v. 
Vehicle Underwriting Agency Cor¬ 
poration, 176 A. 266, 12 N.J.Misc. 
815. 

Oanoellatlon to avoid payment of 
oommlsslons 

Where broker procured Issuance 
of an open ocean cargo policy, un¬ 
der which broker was entitled to 
commission on premiums on each 
shipment, insurer was obligated by 
its contract not to exercise its priv¬ 
ilege of canceling policy for sole pur¬ 
pose of getting rid of contract with 
broker and also not to Induce in¬ 
sured to cancel his policy solely to 
enable insurer to be rid of contract 
with broker, notwithstanding insur¬ 
er had not expressly agreed to such 
restriction.—^Beidler & Bookmyer v. 
Universal Ins. Co., C.C.A.N.T., 134 F. 
2d 828, affirming, D.C., Beidler & 
Bockmyer Co. v. Universal Ins. Co., 
46 F.Supp. 806. 

18. Ky.—^Maryland Casualty Co. v. 
Givens. 197 S.W. 497, 177 Ky. 181. 

32 C.J. p 1076 note 52. 

Balance held paid by insnrex’s 
money and not by agent's, conse¬ 
quently agent held not to be entitled 
to reimbursement.—^Alliance Ins. Co. 
V. City Realty Co., D.CXGa., 52 F.2d 
271. 

19. N.Y.—Schwarz v. John Hancock 
Mut Life Ina Co., 162 N.Y.S. 964. 

32 C.J. p 1076 note 53. 

20. Mass.—^Moody v. Webster, 8 
Pick. 424. 

81. Masa—^Ide v. AStna Ina Co., 122 
N.E. 654, 232 Masa 628. 
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b. Commissions on canceled policies 

c. Commissions on renewal premiums 

d. Agreement or rule to divide commis¬ 

sions 

e. Subagents 
a. In Qoneral 

An Insurance agent who has faithfully performed the 


services contemplated by his contract of employment Is 
entitled to the compensation provided for therein. 

Subject to valid statutory regulations, discussed 
supra § 85, the general law of agency relating to an 
agent’s right to compensation, discussed in Agency 
§§ 175-195, applies in determining, under the terms 
of the particular contract, an insurance agent’s 
right to compensation,22 and in determining under 


32 , Cal.—Walther v. Occidental Life 
Ins. Co., 104 P.2d 561, 40 Cal.App. 
2d 160. 

Ga.—Matthews v. Manhattan Life 
Ins. Co.. 189 S.Ei. 858, 55 Ga.App. 
204. 

HI.—^Nathanson v. John Hancock 
Mut. Life Ins. Co., 288 IlLApp. 424. 
Ind.—^Andrews v. Public Sav. Ins. Co. 
of America, 141 N.B. 646, 80 Ind. 
App. 687. 

Kan.—^Van Arsdale-Osbome Broker- 
agre Co. V. Jones, 166 P. 719, 97 
Kan. 646. 

Mass.—^Egan v. Massachusetts Bond¬ 
ing & Insurance Co., 166 N.E. 886, 
266 Mass. 270—Ide v. .^tna Ins. 
Co.. 122 N.B. 654, 232 Mass. 628. 
Mich.—^Horner Warren & Co. v. Ocean 
Accident & Guarantee Corporation, 
262 N.W. 739, 278 Mich. 80—More- 
head V. Reem, 236 N.W. 802, 264 
Mich. 851—^Patrons' Mut. Fire Ins. 
Co. of Michigan v. Holden, 222 N. 
W. 754. 246 Mich. 493. 

Miss.—Hartford Fire Ins. Co. ▼. 
Williams, 115 So. 199, 149 Misa 
123. 

Mo.—Paisley v. Lucas, 148 S.W.2d 
262, 346 Mo. 827. 

Keb.—^U. S. Nat. Bank of Omaha v. 
Alexander, 1 N.W.2d 920, 140 Neb. 
784. 

N.T.—Schwartz v. New York Life 
Ins. Co., 286 N.Y.S. 878, 247 App. 
Dlv, 68—^Hagan Corporation v. 
Travelers' Ins. Co., 268 N.Y.S. 696, 
240 App.Dlv. 26, affirmed 191 N. 
B. 602, 264 N.Y. 636. 

N.C.—Adickes v. Drewry, 89 S.E. 
23, 171 N.C. 667. 

Pa.— Birdsall-Frledman Co. v. Globe 
& Rutgers Ins. Co., 190 A. 924, 326 
‘ Pa. 404. 

Tex.—Salley v. Amicable Life Ins. 
Co., Com.App., 4 S.W.2d 85, af¬ 
firming, Clv.App., 297 S.W. 612, 
and rehearing denied, Com.App., 
9 S.W.2d xxiii. 

Wash.—^Benson v. Metropolitan Life 
Ins. Co., 217 P. 709, 126 Wash. 126. 
32 C.J. p 1076 note 58. 

AddltionAl oompeKsatioii 

(1) An agent is not entitled to 
additional compensation for perform¬ 
ing services under the agency con¬ 
tract unless he is able to show some 
agreement, express or Implied, that 
he is entitled thereto.—^Midland Op¬ 
erating Co. V. Miller, 164 N.W. 448, 
197 Mich. 667. 

(2) Agent is not entitled to addi¬ 
tional compensation for performing 


services he Is required by the con¬ 
tract to perform.—^Dunn v. Mutual 
Ben. Health & Accident Ass'n, 282 N. 
W. 487, 186 Neb. 606. 

(3) Contract providing that agent 
should receive increased contingent 
commissions equal to any "larger 
contingent commission . . . 
granted to the agent in any other 
large city” was not limited to com¬ 
pensation granted by voluntary as¬ 
sociation of insurance companies.— 
Insurance Co. of North America v. 
Parr, C.C.A.Md., 44 F.2d 673, revers¬ 
ing, D.C., Parr v. Insurance Co. of 
North America, 44 P.2d 567. 

(4) Agent held entitled, under the 
agency contract, to additional com¬ 
pensation.—Insurance Co. of North 
America v. Parr, supra. 

(5) Other cases see 32 CJ. p 1076 
note 68 [c]. 

Business within tezxitory 

Insurance agent not having ex¬ 
clusive agency was not entitled to 
commissions paid agents from other 
counties on policies within his ter- | 
ritory.—Stone v. Hartford Fire Ins. 
Co., 21 S.W.2d 281, 231 Ky. 264. 

Constmction of oontzaot 

(1) In determining the right to 
compensation, a construction which 
makes the agency contract fair and 
reasonable will be preferred over 
one which leads to harsh and unrea¬ 
sonable results.—^Aldrich v. New 
York Life Ins. Co., 139 N.E. 246, 235 
N.Y. 214, reversing 194 N.Y.S. 711, 
201 App.Div. 677, and reargument 
denied 142 N.B. 262, 236 N.Y. 607. 

(2) Words employed in the con¬ 
tract are to be given a reasonable 
interpretation, rather than the tech¬ 
nical meaning given such words 
when used in an insurance policy.— 
Peebles v. Prudential Ins. Co. of 
America, C.C.A.Ohlo, 110 P.2d 76. 

(8) The words employed are to be 
considered in connection with the 
subject matter of the contract and 
the surrounding circumstances.— 
Peebles v. Prudential Ins. Co. of 
America, supra. 

(4) In construing an ambiguous 
contract, the interpretation placed 
on it by the parties thereto should 
be given great weight in ascertain¬ 
ing their understanding of its terms. 
—Cottle V. Oregon Mut Life Ins. Co., 
94 P.2d 1079, 60 Idaho 628. 

(6) A practical construction can be 
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invoked, howe\"er, only in case of 
ambiguity.—^Wicker v. Modem Life 
Ins. Co., 261 N.W. 441, 194 Minn. 
447. 

(6) V\Tiere the meaning is ambig¬ 
uous, a contract prepared by the 
company will be construed in favor 
of the agent.—^Aldrich v. New York 
Life Ins. Co., 139 N.E. 245. 235 N. 
Y. 214, reversing 194 N.Y.S. 711, 
201 App.Div. 677, and reargument 
denied 142 N.E. 262, 236 N.Y. 507. 

(7) TVniere the words employed 
in the agency contract are free from 
ambiguity, it is proper to deny the 
offer of the company to show that 
the words have a meaning peculiar 
to the insurance business.—Bankers 
Union Life Ins. Co. v. Atschel, 49 P. 
2d 385, 97 Colo. 377. 

(8) Particular contracts construed 
as to compensation to which agent 
entitled. 

U.S.—Brown v. Helvering, 64 S.Ct. 
356. 291 U.S. 198, 78 L.Ed. 725, af¬ 
firming, C.C.A,, Brown v. Commis¬ 
sioner of Internal Revenue, 63 F. 
2d 66, certiorari granted 54 S.Ct. 
61, 290 U.S. 607, 78 L.Bd. 631— 
Peebles v. Prudential Ins. Co. of 
America, C.C.A.Ohio, 110 F.2d 76. 
Mich.—Flynn v. Jennlches, 226 N. 

W. 485, 247 Mich. 315. 

Mo.—^Musick V. National Life & Ac¬ 
cident Ins. Co., App., 253 S.W. 32. 
Neb.—^Kortright v. Mutual Life Ins. 
Co. of New York, 243 N.W. 904, 12S 
Neb. 746. 

Pa.—^Ross V. Pennsylvania Under¬ 
writers Co., 187 A. 62, 123 Pa.Su- 
per. 484—Cremer v. Modem Wood¬ 
men of America, 42 Pa.Dlst & Co. 
686, 23 Erie Co. 807. 

BiscontiSLTUULoe of allowances 

Under contract for employment as 
district manager for insurance com¬ 
pany reserving right to discontinue 
traveling expenses and salary with¬ 
out notice, discontinuance could ap¬ 
ply only as to future claims, and not 
to expenses or salary which had been 
expended or earned.—^Ross v. Penn¬ 
sylvania Underwriters Co., 187 A. 62, 
123 Pa.Super. 484. 

Payment by notes 

(1) Where the contract provided 
that commission was to be paid only 
on premiums actually collected and 
accounted for in cash, agent was not 
entitled to commissions on applica¬ 
tions procured until notes received 
in payment of premiums were actual- 
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particular terms, the nature and amount thereof,2* 
and the deductions or forfeitures to which such 
amount may be subject.*^ The fact that the com¬ 
pany has improperly paid a commission to another 
does not affect the right of the agent entitled to the 
commission.25 In the absence of a provision in the 
agency contract to the contrary, an agent is not en¬ 
titled to compensation for insurance procured or 
on policies issued after the termination of his agen¬ 
cy,2® although under an appropriate contract the 


agent may be entitled to a commission on premiums 
due before, but collected after, the termination of 

his agency.27 

Breach of duty. An insurance agent may forfeit 
his right to compensation by his fraud in procuring 
his contract of employment^* or in the course of 
his agency,22 or by gross misconduct or infidelity 
in the course of his agency,20 but the company may 
be estopped to claim such forfeiture.®^ Where his 
contract so provides, the agent may forfeit his right 


ly paid In cash.—Andrews v. Jen¬ 
kins, 4 S.W.2d 11, 176 Ark. 809. 

(2) Affent is not entitled to his 
commission on a renewal of a note 
given for a premium.—^Elmer F. 
Bagley Inv. Co. v. Merrick, 253 P. 
562, 122 Kan. 734. 

Paymsuts mistakenly made 

Insurer is not bound to continue 
payments of commissions which 
were mistakenly made to the agent 
in the past.—Golder v. Rabinowitz, 
190 A. 407, 125 Pa.Super. 573. 

Servioe morbuazy heaellts 

(1) A service mortuary benefit cer¬ 
tificate issued to insurer's agent, 
which certificate was in writing 
made, signed, and delivered by in¬ 
surer, imported consideration. Al¬ 
so a provision in the certificate that 
it was given as recognition of con¬ 
tinuous and faithful service was suf¬ 
ficient to imply a consideration. If 
the certificate gift, having been ful¬ 
ly executed, it passed title. Under 
such circumstances, insurer could 
not present defense of nudum pac¬ 
tum.—Shapiro v. John Hancock Mut 
Life Ins. Co., 107 S.W.2d 829, 232 Mo. 
App. 396. 

(2) Faithful service does not con¬ 
stitute consideration for such a cer¬ 
tificate, but continuous service does. 
—Goldberg v. John Hancock Mut. 
Life Ins. Co. of Boston, Mass., 1 
A.2d 483, 121 N.J.Law 156. 

(3) It must be assumed that the 
company was honest and sincere in 
issuing such a certificate, and to 
permit it to make a proclamation of 
discontinuance of employment, so 
as to avoid liability on the certifi¬ 
cate, on the collapse of the agent In 
the line of his duty is contrary to 
principles of law and justice.—Sha¬ 
piro V. John Hancock Mut. Life Ina 
Co., 107 S.W.2d 829, 232 Mo.App. 396. 

WlthdrawBl of offer 
Where, in return for defendant in¬ 
surance agency's offer to write con¬ 
struction bond for account of plain¬ 
tiff insurance agency, if latter would 
obtain order for bond from construc¬ 
tion company, plaintiff gave nothing 
and did not agree to obtain the or¬ 
der, such offer was without consid¬ 
eration and unilateral, and could be 
withdrawn before performance or 


part performance by plaintiff.—^Amer¬ 
ican Const. Co. V. Kraft, Tex.Civ- 
App., 264 S.W. 636. 

23b N.T.—^Hagan Corporation v. 
Travelers' Ins. Co.. 268 N.T.S. 695, 
240 App.Dlv. 26. affirmed 191 N. 
B. 602, 264 N.T. 635. 

Po.—Schlesinger v. Star Ins. Co. of 
America, 100 Pa.Super. 584. 

Tex.—Southland Life Ins. Co. v. Bal- 
lew, Civ.App.. 268 S.W. 1027. 

Wash.—Hess v. Business Men's As- 
sur. Co. of Kansas City, Mo., 63 P. 
2d 535. 189 Wash. 71—^Benson v. 
Metropolitan Life Ina Co., 217 P. 
709, 126 Wash. 125. 

32 C.J. p 1076 note 59. 

Schedules of company 

(1) Insurer and agent could make 
schedules of insurer a part of con¬ 
tract by mere reference to them, 
even if agent had not seen or read 
schedules, where documents were 
readily subject to identification and 
there was no dispute concerning 
their existence or terms, and the 
agent was not entitled to rely on 
what assistant branch manager told 
him his pay would be.—^Metropolitan 
Life Ins. Co. v. Henderson, C.C.A. 
Wash., 92 F.2d 891. 

(2) Under such circumstances the 
agent was charged with notice of 
lack of authority in his immediate 
superiors to agree with him on his 
compensation, and a statement of as¬ 
sistant manager of branch office to 
agent to keep quiet and he would 
receive commissions without such 
deduction did not give rise to oral 
contract binding on insurer.—^Met¬ 
ropolitan Life Ins. Co. v. Henderson, 
supra. 

aA. Pa.—Standard Life Ins. Co. v. 

Carey, 128 A. 537, 282 Pa. 598. 

Va.—Geisler v. Equitable Life As- 
sur. Soc. of^U. S., 192 S.E. 703, 169 
Va. 118. 

32 C.J. p 1076 note 60. 

Term "drawing aooonnt^ as used 
in clause of insurer's contract with 
its agency supervisor means that 
suoh amount was in form of sal¬ 
ary for services and not an advance 
as^nst commissions to be earned.— 
Bankers Union Life Ina Co. v. At- 
schel, 49 P.2d 385, 97 Colo. 377. 

S5b Mo.—Lanowah Inv. Co. v. John 
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Hancock Mut. Life Ins. Co., 162 S. 
W.2d 307, 286 Mo.App. 1062. 

26. Mich.—^Morehead v. Reem, 236 
N.W. 802, 254 Mich. 351. 

Tex.—^Americaji Nat. Ins. Co. v. 
Teague, Com.App., 237 S.W. 248. 
affirming Teague v. American Nat. 
Ins. Co.. Civ.App., 215 S.W. 131, 
and rehearing denied American 
Nat Ins. Co. v. Teague, Com.App., 
239 S.W. 604—American Surety Co. 
V. Sheerln. Civ.App., 208 S.W. 1120. 
Va.—Geisler v. Equitable Life As- 
sur. Soc. of U. S., 192 S.B. 70S. 
169 Va 118. 

27. N.T.—Clausen v. Title Guaranty 
& Surety Co.. 153 N.T.S. 885. 168 
App.Div. 569, affirmed 119 N.E. 
1035, 222 N.T. 675. 

Tex.—Continental Casualty Co, v. 
Easley, Civ.App., 290 S.W. 261, 
reversed on other grounds Easley 
V. Continental Casualty Co., Com. 
App., 296 S,W. 487, rehearing de¬ 
nied 297 S.W. xlx. 

2S. Wash.—Rightor v. Ward, 152 P. 
332, 87 Wash. 621. 

Broker 

If insurer would not have issued 
policy had it known of agreement 
between general agent and broker 
for payment of commissions on pol¬ 
icy to broker by insurer, and bro¬ 
ker knew that insurer possessing 
such knowledge would not have is¬ 
sued the policy, broker could not re¬ 
cover a broker's commission from 
insurer if he had knowledge that 
his connection with the policy was 
being concealed from the insurer by 
the agent through whose agreement 
he sought to bind insurer.—^Minne¬ 
sota Mut. Life Ins. Co. v. Meldinger, 
135 S.W.2d 433, 281 Ky. 225. 

29. Tex.—Armstrong v. National 
Life Ins. Co.. Civ.App., 112 S.W. 
827. 

32 C.J. p 1079 note 11. 

3a U.S.—Smith V. St. Paul Fire 
& Marine Ins. Co., D.CN.T., 85 
F.Supp. 80. 

Tenn.—^Boyd v. American Nat. Ins. 
Co.. 103 S.W.2d 338, 347, 20 Tenn. 
App. 681, citing Ooxpns Jnzis. 

32 C.J. p 1079 note 12. 

3L Ely.—^National Life Ins. Co. v. 
Anderson, 92 S.W. 976, 122 Ey. 
794, 29 Ky.L. 861. 

82 C.J. p 1080 note 13. 
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to compensation, or a certain portion thereof, on 
his failure to remit money collected by him,82 to 
keep and make satisfactory accounts,38 or to make 
reports.3^ 

Invalid agency contract. An insurance agent has 
been held to be entitled to reasonable compensation 
for his services notwithstanding the invalidity of 
the agency contract under which he was employ- 
ed.35 Accordingly, where the contract of employ¬ 
ment violates a statute, which applies only to the 
company, the agent may recover the value of his 
services on an implied assumpsit.36 

Modification of contract. An agency agreement 
changed by the mutual assent of the parties be¬ 
comes a new agreement, and the right of the agent 
to compensation depends on the terms of the new 
agreement.27 As in the case of the modification 
of other contracts, the modification of an insur¬ 
ance agent’s contract as to compensation should be 
supported by a suflScient consideration,^^ except 
where the contract is one that is terminable at 
will.*® Where a contract is modified by an in¬ 


crease or reduction of commissions, the conditions 
of the original contract attach to the commissions 
payable under the modification.^® 

On business done by subagents. Although the 
terms of his contract govern his right thereto,^^ 
ordinarily an insurance agent is entitled to commis¬ 
sions on insurance placed by his subagents.^* A con¬ 
tract whereby an agent was to train salesmen and 
was to receive a commission on their sales has been 
held to be severable as to each salesman trained by 
him,^* and as to each salesman trained by the agent 
the contract was executed so that insurer could 
not terminate the contract and deprive the agent of 
his right to commissions.'*^ 

Sufficiency of services. As a general rule, to be 
entitled to commissions, the agent must be the pro¬ 
curing cause of the insurance.^® He is not entitled 
to commissions on an application which is declined 
and no premium paid,^® and, in the absence of a 
special agreement, he is not entitled to commissions 
on a policy afterward issued on an application pro¬ 
cured from the same person by another agent, 


Ctempaay ImUI act Mtopped 
Tenn.—Boyd v. American Nat. Ins. 
Co.. 108 S.W.2d 888. 20 TeaiuApp. 
631. 

88. Ind.—Frankel v. Michigan Hut 
Life Ins. Co.. 62 N.B. 708. 158 Ind. 
804. 

14 C.J. p 1080 note 14. 

33. Ill.—^Metropolitan I4fe Ins. Co. 

V. Strohmberg. 65 IlLApp. 288. 

84. Tex.—^Armstronsr v. National 
Life In& Oa, CivApp., 112 S.W. 
827. 

85. Mich.—Patrons' Mut Fire Ins. 
Co. of Michigan v. Holden, 222 N. 

W. 754, 245 Mich. 493. 

36L N.T.—Akers v. New York Mut 
Life Ins. Co., 112 N.Y.S. 254. 59 
Mise. 273. 

82 aj. p 1077 note 78. 

87- Kan.—Babbit v. Central Life 
Ina Co., 144 P. 687. 98 Kan. 564. 
CHxenlu or Mtsr 

Such a modification may be con¬ 
tained in a circular or letter to the 
agent, and. if acquiesced in by him, 
is binding on him.—Stagg v. Con¬ 
necticut Mutual Life Ins. Co., Mo., 10 
WalL 589. 19 Xi.Sd. 1088—32 CJ. 
P 1079 note 4. 

Svidenoe held to show modifica¬ 
tion of contract as to commissions. 
—Western Grain Dealers' Mut Fire 
Ina Co. V. Garrison Ins. Agency, 
88 P.2d 950, 140 Kan. 188. 

88. HI.—Warner v. Pacific Coast 
Casualty Co., 193 IlLApp. 188. 

32 aj. p 1079 note 6. 
l^nplloatloiL from, mutual assent 
. Consideration for waiver and modi¬ 


fication of provisions of contract of 
employment was implied from mu¬ 
tual assent of parties to modifica¬ 
tion.—Rosg V. Pennsylvania Under¬ 
writers Co., 187 A 62, 123 Fa.Sttper. 
484. 

39. Tex.—^American Nat Ina Co. v. 
Teague, Com.App., 237 S.W. 248, 
opinion corrected and rehearing 
denied 289 S.W. 604. 

82 aj. p 1079 note 7. 

40. Cat—^Burleson v. Northwestern 
Mut Ina Co., 24 P. 1064, 86 CaL 
342. 

32 C.J. p 1079 note 8. 

41. Mo.—^Paisley v. Lucas, 143 S.W. 
2d 262, 846 Mo. 827. 

General agent, under the terms of 
his contract was held not to be en- 
' titled to receive commissions on ap¬ 
plications for policies secured in 
open territory by agents not secured 
or appointed by him.—^Palsley v. Lu¬ 
cas, supra. 

43. Neb.—^Martin v. Fraternal Life 
Ass'n. 114 N.W. 159, 80 Neb. 224. 
N.Y.—North Western Mut Life Ina 
Co. v. Mooney, 15 N.E. 808, 108 N. 
Y. 118. 

82 C.J. p 1677 note 77. 

Bonus 

Insurance agent under contract 
giving bonus for additional cover¬ 
ages was entitled to bonus on sub¬ 
agent's contracts under subagency 
agreement ratified by company.—^In¬ 
surance Underwriters v. Glossbren- 
ner, 166 N.EI 664, 89 Ind.App. 446. 
43. Ky.—^Business Men's Assur. Co. 
of America v. Fades, 161 S.W.2d 
920. 290 Ky. 653. 
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44. Ky.—^Business Men's Assur. Co. 
of America v. Fades, supra. 

46. U.S.—^Peebles v. Prudential Ins. 
Co. of America, C.C.AOhio, 110 
P.2d 76. 

Md.—^Leviness v. Kaplan, 69 A 127,. 
99 MdL 688. 

Mich.—^Beers v. Penn Mut Life Ins. 

Co.. 249 N.W. 834, 264 Mich. 228. 
Tex.—Wichita Southern Life Ina. Co. 

V. Davla C1V.APP.. 206 S.W. 728. 
Wash.—W. W. Conner Co. v. McCol- 

lister & Campbell, 115 P.2d 870, 
9 Wash.2d 407. 

82 C.J. p 1077 note 62. 

48. Tex.—^New York Mut Life Ins. 
Co. V. Hodnette, Civ.App., 147 S. 

W. 615. 

47. Miss.—^Hartford Fire Ins. Co. v. 
Williams, 116 So. 199, 149 Miss. 
123. 

82 C.J. p 1077 note 64. 

Coavazsloa of term ptidoy 

Where written contract provided 
that insurance company would pay 
soliciting agent certain commissions 
on first year's premiums secured 
without assistance from other 
agents, and supplemental oral agree¬ 
ment provided that in consideration 
of taking agency contract agent 
would be "protected" on • policies 
written by him, contracts .could not 
reasonably be construed as entitling 
agent to commissions on another 
agent's conversion into ordinary life 
insurance of term insurance policies 
obtained by original agent, on in¬ 
sured's refusal to deal with orig¬ 
inal agent under any circumstances, 
and such unreasonable result should 
be avoided if possible.—^Neff v. Mu- 
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nor can he claim commissions on an increase, pro¬ 
cured by another agent, in the application filed by 
him,4 8 especially where the custom is to pay the 
commissions to the agent procuring the accepted ap- 
plication^s and, even if entitled to recover commis¬ 
sions at all, he can recover only on the amount of 
the original application.^® On the other hand, if 
the agent has faithfully performed the serv’ices re¬ 
quired by his contract, he is entitled to his commis- 
sions,5i and he cannot be deprived thereof by the 
failure or refusal of the company, without just 
cause, to effect or carry out the insurance con- 
tract.S2 If the company surrenders a premium note 
and repurchases the policy, the agent is entitled to 
commission, although insured was insolvent, and 
the note uncollectable.53 Where the agent’s right 
to commission depends on the validity of the policy, 
a compromise of a claim based on the policy will 
not constitute such recognition of its validity as 
will entitle him to commissions.®^ The agent will 
not be deprived of commissions by a failure to de¬ 
mand pajTnent for a long time, where there is no 


intention to abandon his claim, and the commis¬ 
sions became payable within the period limited by 
statute.®® 

b. Commissions on Canceled Policies 

The right of an insurance agent to compensation as 
to canceled policies depends on the terms of his contract 
of employment. 

The right of an agent to compensation as to can¬ 
celed policies must be determined according to the 
terms of the contract, express or implied, under 
w'hich he is employed,®® and it may be competent 
to show the course of dealing between him and 
the company in order to fix his compensation.®^ 
Although the agent has been required to refund 
the unearned portion of his commission,®® usually 
he is entitled to commissions on the whole premium 
paid, and cannot be limited to the portion earned 
up to the time of cancellation.®8 Where, however, 
his contract so provides, he should return commis¬ 
sions retained by him from unearned premiums on 
policies which are afterward canceled,®® irrespec- 


tual Life Ins. Co. of New York, 119 
P.2d 404, 48 Cal.App.2d 110. 

Md.—^Leviness v. Kaplan, 59 A. 
127, 99 Md. 6S3. 

N.T.—^Brackett v. Metropolitan Life 
Ins. Co., 41 N.Y.S. 375, 18 Mlsc. 
239. 

49. Md.—Leviness v. Kaplan, 59 A. 
137. 99 Md. 683. 

50. ^Id.—Leviness v. Kaplan, supra. 

51. Wis.—^AusTUSt Rebhan Co. v. 
Taylor. 141 N.W. 257, 153 Wis. 
405. 

52. La.—Sporl v. New York Indem¬ 
nity Co., 145 So. 771, 176 La. 363. 

N.Y.—Johnson v. National Life Ins. 
Co., 268 N.Y.S. 495. 150 Mlsc. 118, 
affirmed 277 N.Y.S. 956, 243 App. 
Div. 692. 

32 C.J. p 1077 notes 68—71. 

53. Utah.—^Reed v. Union Cent. Life 
Ins, Co.. 61 P. 21, 21 Utah 295. 

54. Mo.—^New York Life Ins. Co. v. 
Goodrich, 74 Mo.App. 355. 

55. Ill.—Westchester Fire Ins. Co. 
v. Struck, 200 Ill.App. 501, 

58. Ky.—Sowards Ins. Agency v. 
Ohio Valley Fire & Marine Ins. 
Co.. 47 S.W.2d 1043, 243 Ky. 224— 
Stone V. Hartford Fire Ins. Co., 21 
S.W.2d 281, 231 Ky. 264. 

Wash.—^.Stna Life Ins. Co. of Hart¬ 
ford, Conn., V. Moser, 66 P.2d 1277, 
189 Wash. 521. 

82 C.J. p 1077 note 79. 

Modlfloatlott 

Fire insurance company's solicit¬ 
ing agent and such company, through 
special agent, were authorized to en¬ 
ter into oral agreement modifying 
provision of their prior written con¬ 
tract for soliciting agent's return of 


all unearned commissions on can¬ 
celed policies so as to permit him 
to retain commissions on policies 
canceled on other than stated 
grounds.—^National Union Fire Ins. 
Co. V. Duvall, 104 S.W.2d 220. 268 Ky. 
168. 

57. N.H.—Insurance Commissioner 

V. People's Fire Ins. Co.. 44 A. 
82. 68 N.H. 61. 

‘*UneaarxLed ooznailssloiL” required to 
be returned by agent to Insurer was 
held not to Include commissions on 
policies canceled by Insurer.—Fire¬ 
man's Fund Ins. Co. v. Davis, 155 
S.E. 105, 42 Ga.App. 49. 

58. N.Y.—^Independence Sharing 
Corporation v. Fidelity & Deposit 
Co. of Maryland, 260 N.Y.S. 622, 
145 Misc. 669. 

59. Ky.—^Moren v. Ohio Valley Fire 
& Marine Ins. Co.’s Receiver, 6 
S.W.2d 1091, 224 Ky. 643. 

'Neb.—^Kortrlght v. Mutual Life Ins. 
Co. of New York, 243 N.W. 904. 128 
Neb. 746. 

Pa.—Schlesinger v. Star Ins. Co. of 
America, 100 Pa.Super. 584. 

32 C.J. p 1078 note 81. 

60. Ark.—^Hill v. .^na Ins. Co., 21 
S.W.2d ISO, 180 Ark. 401. 

Ky.—American Ins, Co. v. Bean, 22 
S.W.2d 426, 232 Ky. Ill—Stone v. 
Hartford Fire Ins, Co., 21 S.W.2d 
281, 231 Ky. 264. 

Neb.—^Kortrlght v. Mutual Life Ins. 
Co. of New York. 243 N.W. 904, 123 
Nelx 746. 

Tex.—Salley v. Amicable Life Ins. 
Co., Com.App., 4 S.W.2d 35, af¬ 
firming. Civ.App.. 297 S.W. 612, and 
rehearing denied, CoimApp., 9 S. 

W. 2d xxlll. 


Wash.—^^tna Life Ins. Co. of Hart¬ 
ford, Conn., v. Moser, 65 P.2d 1277. 
189 Wash. 621. 

32 C.J. p 1078 note 82. 

All poUoles within territory 

Such a provision applies to the 
cancellation of all policies within a 
given territory because of unsatis¬ 
factory conditions therein as well 
as to cancellations In the regular 
course of business because of condi¬ 
tions affecting the particular risk. 
U.S.—Independence Indemnity Co. v. 
Dreyfus, C.aA.Ohlo, 49 P.2d 699, 
certiorari denied Dreyfuss v. In¬ 
dependence Indemnity Co., 52 S.Ct. 
127, 284 U.S. 671. 76 L.Ed. 568. 
Mass.—^Union Mut. Casualty Ins. 
Corporation v. Insurance Budget 
Plan. 195 N.B. 903, 291 Mass. 62. 
98 A.L.R. 1422. 

Tenn.—^Hartford Fire Ins. Co. v. 
Deere, 134 S.W.2d 876, 23 Tenn.App. 
467—^National Union Fire Ins. Co. 
V. Baker, 105 S.W.2d 114, 21 Tenn. 
App. 60. 

Contraot held to require return of 
unearned commissions on canceled 
policies.—^National Union Fire Ins. 
Co. V. NevUs, 274 S.W. 603, 217 Mo. 
App. 630. 

Xmx>lled WLdezstandlxig 
N.Y.—1601 Sixty-Ninth Street Cor¬ 
poration V. Consolidated Taxpay¬ 
ers Mut. Ins. Co., 29 N.Y.S.2d 269, 
176 Misc. 747. 

BeMonahleness 

Such provisions in agency con¬ 
tracts held reasonable amd fair. 

Ky.—^Fidelity-Phenlx Fire Ins. Co. v. 
Duvall. 106 S.W.2d 991, 269 Ky. 
800. 

Tenn.—^Hartford Fire Ins. Ca ▼. 
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tive of whether the policies are canceled before or 
after the termination of his agency and where, 
after termination of his contract, he induces in¬ 
sured to surrender the policy and take the unearned 
premium, he should refund the commissions re¬ 
ceived by him on such part of the premium, even 
though the company would have suffered no loss if 
the policy had continued effectual to the end of the 

term provided.®^ 

Notwithstanding the right of the company to can¬ 
cel policies, the agent has been held to be entitled 
to his commissions where the cancellations were not 
made in good faith.®® 

Uncollected premiums. The agent has been held 
not to be entitled to commissions on uncollected pre¬ 
miums on canceled policies.®^ 


c. Gommissioais on Renewal Premiums 

The right of an agent to commisslona on renewal 
premiums Is determined by the terms of his contract of 
employment. In the absence of a provision therefor In 
the contract of employment, the agent Is not entitled to 
a commission on renewal premiums paid after a proper 
termination of his agency. 

The right of an agent to commissions on renewal 
premiums is determined by the terms of his con¬ 
tract of employment;®® and he is not entitled to 
commissions on such premiums contrary to such 
contract.®® If the contract provides that the agent 
shall receive commissions on renewal premiums of 
insurance originally obtained by him, in order to 
destroy his right to collect such a commission it 
must appear clearly that he surrendered such right 
by virtue of an agreed consideration.®*? He is enti¬ 
tled to such commission even though the renewal 


Deere, 134 S.W.2d 876. 23 Tenn. 
APD. 467. 

Tolimtary repayment 
Under a contract providing* that 
the agent shall return to the com¬ 
pany a pro rata portion of his com¬ 
mission on that part of the pre¬ 
mium which it may be necessary for 
the company to refund to Insured, 
the agent la not required to refund 
a proportionate share of his commis¬ 
sion on a voluntary refund of a part 
of a premium which it was not nec¬ 
essary for the company to maJce.— 
Aero Ins. Co. v. Rand, 258 N.T.S. 881, 
236 App.Dlv. 286. 

61. Cal.—^National Union Fire Ins. j 
Co. V. Nason, 181 P. 765, 21 Cal. 
App. 297. 

▼alidlty of oancellatloiui 

Recovery from discharged agent 
of commissions on canceled policies 
did not require showing of validity 
of cancellations, unless terms of 
policies necessitated such showing. 
—^National Union Fire Ins. Co. v. 
Nevlls, 274 S.W. 603, 217 Mo.App. 
630. 

62. N.Y.—^American Steam Boiler 
Ins. Co. V. Anderson, 29 N.S. 231, 
180 N.T. 134, affirming 6 N.T.S. 
607, 57 N.T.Super. 179. 

66. N.J.—-W. R. O’Brien, Inc., v. Ve¬ 
hicle Underwriting Agency Corpo¬ 
ration, 176 A. 266, 12 N.J.Mlsc. 816. 

64. Ala.—^Yorkshire Ins. Co. v. 
Bachus, 110 So. 27. 216 Ala. 112. 

66. U.S.—^American United Life Ins. 
Co. V. Blackhurst, C.C.A.MO., 108 
F.2d 674—State Life Ins. Co. v. 
Allen. C.C.A.Tex.. 81 F.2d 618— 
Masden v. Travelers* Ins. Co., C.C. 
A.MO., 52 F.2d 76, 79 A.L.R. 463— 
Fabian v. Provident Life & Acci¬ 
dent Ins. Co., D.C.Minn., 6 F.Supp. 
806. 

Fla.—^Barr V. Sun Life Assur. Co. of 


Canada, 200 So. 240. 146 Fla. 55. i 
Ga-—^Bryant v. Continental Casualty 
Co., 199 S.F. 343, 58 Ga.App. 618. 
Ky.—Fidelity-Phenix Fire Ins. Co. v. 
Duvall, 10-6 S.W.2d 991, 269 Ky. 
300. 

La.—Borle v. Smlther, App., 8 So.2d 
148. 

Mass.—Feeney v. Metropolitan Life 
Ins. Co., 159 N.B. 60S. 262 Mass. 
238. 

Mont—^Miller Ins. Agency v. Home 
Fire & Marine Ins. Co. of Califor¬ 
nia. 51 P.2d 628. 634, 100 Mont 551, 
citing Ck)xpns jTazis. 

N.D.—Colwell V. Union Central Life 
Ina Co. of Cincinnati, Ohio. 282 N. 
W. 10, 59 N.D. 768, 88 A.L.R. 409. 
Okl.—Wagner v. Land, 4 P.2d 81, 84, 
152 Okl. 225, quoting Cozpxui 
zls. 

Or.—^Bohmstedt v. Travelers* Ins. 
Co., 262 P, 938, 123 Or. 539, re¬ 
versing 259 P. 419, 128 Or. 689. 
Tenn.—^Boyd v. American Nat Ins. 
Co., 103 S.W.2d 338, 26 Tenn.App. 
631. 

Tex.—^Hartford Life Ins. Co. v. Pat¬ 
terson, Clv.App., 231 S.W. 814, er¬ 
ror refused. 

32 aj. p 1078 note 87. 

Bnsinesa written by others 

The agent is not entitled to re¬ 
newal commissions on business writ¬ 
ten by other agents where the con¬ 
tract limits his right to renewal 
commissions to business written by 
or through him.—Wicker v. Modem 
Life Ina Co., 261 N.W. 441, 194 
Minn. 447. 

Nature of right 

(1) “Appellant’s right to renewal 
commissions is in no sense a vested 
right It is a contractual right 
and can he enforced only upon an 
affirmative showing by appellant that 
he has fulfilled and carried out the 
terms of the contract relied upon 
has earned the commissions pro¬ 
vided for therein.’’—^McPherrin v. 
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Sun Life Assur. Co. of Canada, 267 
N.W. 316, 317, 219 Iowa 159. 

(2) The right to renewal, commis¬ 
sions has been held not a debt which 
may be alienated as the agent sees 
fit.—Kinsley v. State Mut Life Assur. 
Co., 5 A.2d 544, 334 Pa. 368. 

(3) Where insurer contracted in 
writing to pay agent a specified per 
cent of future renewal premiums on 
insurance he had written, insurer 
and its successors occupied trust po¬ 
sition toward agent in collecting re¬ 
newal premiums and agent’s title to 
his share of premiums attached si¬ 
multaneously with collection there¬ 
of.—General American Life Ins. Co. 
V. Roach, 65 P.2d 458, 179 Okl. 3dl. 
Subagents 

(1) A rider providing for commis¬ 
sions on renewal premiums, and stat¬ 
ing in its caption that it was “to be 
attached to and form a part of the 
contract’* between a general insur¬ 
ance agent and soliciting agent be¬ 
came a part of such contract, and 
was to be considered in connection 
with the other provisions thereof in 
the construction of the contract, 
even though not in the body of the 
contract.—Rosenberg v. Lipman, 122 
A. 781, 143 Md. 512. 

(2) General agent of insurer, who 
had agreement with agent that all 
commissions earned should first be 
used to pay advances made to special 
agent, had first lien on renewal com¬ 
missions.—Baskin v. .^tna Life Ins. 
Co., 79 S.W.2d 724, 190 Ark. 448. 

(3) Other cases see 32 C.J. p 1078 
note 87 [b]. 

66L Ky.—Thurman v. Rodman, 266 
S.W. 1047. 1048, 206 Ky. 180, cit¬ 
ing Corpus Juris. 

Okl.—Wagner v. Land, 4 P.2d 81, 84, 
162 Okl. 225, quoting Corpus 
ils. 

32 C.J. p 1078 note 88. 

67. OkL—Central States Life Ins. 
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is procured at the instance of another agent 
and the company cannot deprive him thereof by 
arrangements with insured,®® such as by transfer¬ 
ring his policies to another company,70 or by caus¬ 
ing policies to lapse,71 or by voluntarily releasing 
the payment of further premiums.72 Where the 
contract so provides, in the absence of an estoppel 


or waiver by the company, an agent who violates 
his duties and obligations to the company forfeits 
his right to commissions on renewal premiums^® 

Except to the extent that his contract provides 
for renewal commissions,7^ an agent is not entitled 
to commissions on renewal premiums paid after a 
proper termination of his agency,7® especially where 


Co. V. Walker, 287 P. 997, 143 Okl. 
168. 

Contract for collections 
Where insurer contracted to pay 
agent a specified per cent of future 
renewal premiums on insurance writ¬ 
ten by him, the company cannot 
contract with a third person to col¬ 
lect such premiums and pay the 
agent less than his share thereof, 
without the consent of the agent.— 
General American Life Ins. Co. v. 
Roach, 65 P.2d 458, 179 Okl. 301. 

6& Colo.—^Employers’ Liability As- 
sur. Co. V. Morris, 60 P. 21. 14 
Oolo.App. 354. 

Iowa.—Schrimplln v. Farmers' Life 
Ass'n, 98 N.W. 613, 123 Iowa 102. 

SB, Ohio.—^Michigan Automobile Ins. 
Exchange v. Vaughan, 19 Ohio 
App. 149. 

32 C.J. p 1078 note 90. 

70. N.T.—^Hahn v. North American 
Life Ins. Co., 13 Hun 195. 

71. N.T.—^Hahn v. North American 
Life Ins. Co., supra. 

72. Mo.—^Porterfield v. American 
Surety Co., 210 S.W. 119, 201 Mo. 
App. 8. 

Disability benefits 

(1) An insurance agent was held 
not entitled to commissions on pre¬ 
miums waived by Insurer pursuant 
to life insurance policy during period 
of insured's disability under agency 
contract providing for commissions 
on premiums as paid in cash to in¬ 
surer.—^BCandshoe v. Equitable Life 
Assur. Soc. of U. S., 297 N.T.S. 434, 
163 Mlsc. 315, reversing 277 N.T.S. 
117, 154 Mlsc. 7. 

(2) There is, however, authority 
to the contrary.—^Nathanson v. John 
Hancock Mut Life Ins. Co., 283 IlL 
App. 424. 

73. Tenn.—^Boyd v. American Nat 
Ins. Co., 103 S.W.2d 338. 20 Tenn. 
App. 631. 

AS 8 ig 2 im«lt 

(1) A provision for the forfeiture 
of the right to renewal commissions 
on an attempted assignment thereof 
without the company's consent was 
held to be valid.—^Insley v. State 
Mut Life Assur. Ca, 5 A.2d 544, 334 
Pa. 368. 

(2) Under such a provision there 
is no valid distinction between the 
effect of a conditional and an un¬ 
conditional assignment—Kinsley v. 
jState Mut Life Assur. Co., supra. 


(3) Insurer held not to have waiv¬ 
ed its rights under such a contract 
—Insley v. State Mut Life Assur. 
Co., supra. 

mtezfexeaoe with bnsisLass 
• Insurance agent's conduct in send¬ 
ing letters to subagents relative to 
advantages of rival company consti¬ 
tuted "interference with Insurance 
company’s business" within clause 
forfeiting future renewal premiums. 
—Colwell V. Union Central Life Ins. 
Co. of Cincinnati, Ohio, 232 N.W. 10, 
59 N.D. 768. 88 A.L.R. 409. 

74. Mo.—Phillips V. American Nat. 

Assur. Co.. 58 S.W.2d 814, 227 Mo. 

App. 1136. 

N.T.—:Aldrlch v. New York Life Ins. 

Co., 189 N.E. 246, 236 N.T. 214, 

reversing 194 N.T.S. 711, 201 App. 

Div. 677, and reargument denied 

142 N.B. 262, 236 N.T. 607— 

Thomas v. Vidal, 246 N.T.S. 423. 

230 App.Dlv. 588, affirmed 176 N. 

E. 343, 256 N.T. 628. 

Okl.—Central States Life Ins. Co. v. 

Walker, 287 P. 997, 143 OkL 168. 
32 C.J. p 1078 note 94. 

Deductions 

(1) Where the contract so pro¬ 
vides. the company may make a de¬ 
duction from renewal commissions 
after termination of the agency.— 
Geisler v. Equitable Life Assur. Soa 
of U. S.. 192 S.B. 703, 169 Va. 118— 
32 C.J. p 1078 note 94 [d]. 

(2) Under a contract providing for 
the deduction of a collection fee if 
the contract is terminated for "any 
other cause" than death of the agent, 
the words "any other cause" include 
any cause whatever, whether or not 
it might be legally sufficient to abro¬ 
gate the contract.—^Ryaa v. Phoenix 
Mut. Life Ins. Co., 35 N.T.S.2d 792, 
264 App.Div. 682‘ appeal granted 87 
N.T.S.2d 832, 265 App.Dlv. 818, af¬ 
firmed 64 N.E.2d 687, 292 N.T. 666. 

(3) Under the facts of the particu¬ 
lar case it was held that the agent 
had no right to claim the cunount of 
such deduction on the basis of a new 
contract, waiver, or estoppel.—Geis¬ 
ler v. Equitable Life Assur. Soc. of 
U. S., supra. 

Diea 

(1) Insurance agency contract giv¬ 
ing insurer first lien on commissions 
or renewals as security for "any" 
claim due or to become due to In¬ 
surer from agent authorized insurer 
to apply renewal commissions be¬ 
coming due after agent’s death on 

m 


payments due on notes and mort¬ 
gages executed by agent and wife.— 
Gibson V. Agricultural Life Ins. Co. 
of America. 276 N.W. 450, 282 Mich. 
282. 

(2) Insurer by making payment of 
renewal commissions for some pe¬ 
riod of time after closing of agent’s 
estate did not waive claim to lien 
where, during that period, agent’s 
widow was meeting Interest pay¬ 
ments on notes secured by mortga¬ 
ges.—Gibson V. Agrrlcultural Life 
Ins. Co. of America, supra. 

Settlement held to bar suit for 
recovery of renewal commissions.— 
Gibson V. Agricultural Life Ins. Co. 
of America, supra. 

Waiver of forfeiture 
Where contract stated that in 
event of cancellation of contract in¬ 
surer would pay the agent balance 
of renewal commissions, but also 
provided for forfeiture of the agent’s 
rights in case of any misappropria¬ 
tion of funds, and Insurer, after 
written notice to the agent that con¬ 
tract was terminated, continued to 
credit the agent with renewal com¬ 
missions, Insurer "waived" right to 
avoid liability for renewal commis¬ 
sions on grround that contract had 
been terminated for a misappropria¬ 
tion of funds, which forfeited the 
agent’s rights.—^Borie v. Smlther, La. 
App., 8 So.2d 148. 

75. U.S.—^Fabian v. Provident Life 
& Accident Ins. Co., D.C.Mlnn., 5 F. 
Supp. 806. 

Fla.—^Barr v. Sun Life Assur. Co. of 
Canada, 200 So. 240. 146 Fla. 55. 
Ga.—^Bryant v. Continental Casualty 
Co., 199 S.E. 343, 58 Ga.App. 618. 
Md.—^Rosenberg v. Llpman, 122 A. 
781, 143 Md. 512. 

Mass.—^Farmer v. ^tna Life Ins. Co., 
170 N.E. 382, 270 Mass. 345. 
Mich.—^Morehead v. Reem, 286 N.W. 
802, 254 Mich. 361—Patrons* Mut. 
Fire Ins. Co. of Michigan v. Hold¬ 
en. 222 N.W. 764, 245 Mich. 493. 
Minn.—^Bone v. New Toi^ Life Ins. 

Co., 206 N.W. 452, 165 Minn. 327. 
Mo.—^Phillips V. American Nat As¬ 
sur. Co.. 68 aw.2d 814, 227 Mo. 
App. 1186. 

Mont—^Miller Ins. Agency v. Home 
Fire & Marine Ins. Co. of Califor¬ 
nia, 51 P.2d 628, 634, 100 Mont 
651, citing Corpus JUrls. 

Okl.—Wagner v. Land, 4 P.2d 81, 
84. 162 OkL 225, quoting Corpus 
Juris. 
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his contract expressly so provides and the forfei¬ 
ture of his right to such commissions is not affect¬ 
ed by stipillating in the contract for specific groimds 
of forfeiture, none of which has occurred.'^T Thus 
an agent’s right to such commissions is lost by his 
unconditional resignation without just cause but 
it has been held not to be lost by termination of the 
contract on notice in pursuance to the stipulations 
thereof,*^® or by his withdrawal from the service 
of the company with its consent.80 On the termi¬ 
nation of the agency the agent or his assignee may, 
however, recover commissions on premiums earned 
and actually due at the time of the happening of 
the breach for which the contract was terminated, 
less any sums owing by the agent to the company.^i 

d. Agreement or Bnle to Divide Gominissions 

Unless prohibited by statute, two or more insurance 


agents may enter Into an agreement to divide their com¬ 
missions. 

Two or more insurance agents may enter into an 
agreement to divide their commissions,*^ unless 
such agreement brings the parties within some stat¬ 
utory prohibition.** Such an agreement does not 
bind the company where it has no notice thereof 
and is not a party thereto,*4 but, where a company 
has notice that its agent reserves certain commis¬ 
sions on taking another into partnership with him, 
it is liable to him for such commissions subsequent¬ 
ly accruing.** In order to bind a general agent to 
observe such an agreement between local agents, a 
rule requiring the agreement to be in writing and 
filed with the application must be strictly ob¬ 
served,** or he must be given notice of the other 
agent’s claims before he pays over the commissions 
to the agent who secured the application.*^ 


Pa.—^Insley v. State Mut. Life Assur. 

Co.. 5 A.2d 644, S34 Pa. 868. 

32 C.J. P 1079 note 95. 

76. Ill.—Pankey v. Federal Life Ins. 

Co.. 4 N.E.2d 642. 287 lll.App. 182. 
Ind.—^Andrews v. Public Sav. Ins. 
Co. of America, 141 N.B. 646, 80 
IndLApp. 637. 

Hass.—^Feeney v. Metropolitan Life 
Ins. Co., 169 N.E. 608, 262 Mass. 
238. 

Ohio.—Henley v. Metropolitan Life 
Ins. Co., 26 Ohio N.P.,N.S., 424. 
Tex.—Wyatt v. Southwestern Life 
Ins. Co., Civ.App.. 149 S.W.2d 1068, 
error dismissed. Judgment correct 
—^Blllington v. State Life Ins. Co., 
Civ.App., 88 S.W.2d 780. 

82 C.J. p 1079 note 96. 

VaUdity 

Such a provision has been held 
valid and not to be void as a pro¬ 
vision for a forfeiture of a vested 
right—Thurman v. Rodman, 266 S. 
W. 1047, 206 Ky. 180. 

Woxicliig for another company 
(1) Provisions of employment con¬ 
tracts terminating the right to re¬ 
newal commissions on agent's work¬ 
ing for another company are valid, 
and are not void as Imposing a pen¬ 
alty. 

U.S.—^Masden v. Travelers' Ins. Co., 
C.C.A.MO., 62 F.2d 76, 79 A.L.R. 
469. 

Fla.—Barr v. Sun Life Assur. Co. of 
Canada. 200 So. 240, 146 Fla. 56. 
Iowa—McPherrin ▼. Sun Life As¬ 
sur. Co. of Canada, 257 N.W. 316, 
219 Iowa 169. 

Ky.—Lorch v. Kentucky Home Mut 
Life Ins. Co., 146 S.W.2d 88, 284 
Ky. 828. 

Or.—^Bohmstedt v. Traveler^’ Ins. 
Co., 262 P. 938, 128 Or. 639, revers¬ 
ing 269 P. 419, 123 Or. 639. 
Tex.—Stanclilt v. Southland Life Ins. 
Co., Clv.App.. 172 S.W.2d 621. 
(3) Such a provision is not waived 


by the company paying a renewal 
commission after the agent was em¬ 
ployed by another company.—Carson 
V. Sun Life Assur. Co. of Canada, 
192 S.E. 241, 66 Ga.App. 164. 

(3) Insurer's willingness that 
agent work for another company 
did not imply waiver of such con¬ 
dition.—^Masden v. Travelers' Ins. 
Co., C.C.AMO., 62 P.2d 75, 79 A. 
L.R. 469. 

<4) Agent held to have forfeited 
right to commissions on renewals. 
Ala.—^Hlmes v. Masonic Mut. Life 
Ass'n of District of Columbia, 110 
So. 133, 215 Ala. 183. 

Ky.—^Lorch v. Kentucky Home Mut. 
Life Ins. Co., 146 S.W.2d 83. 284 
Ky. 828. 

(5) Under a provision in the con¬ 
tract under which an agent sold in¬ 
surance for insurer that he would 
not be entitled to commissions on 
renewal premiums if he sold insur¬ 
ance within a stipulated area within 
a year after termination of contract, 
the agent did not forfeit his right 
to commission by selling to persons 
residing within the specified terri¬ 
tory, if the sale was not made there¬ 
in.—Travelers’ Ins. Co. v. Hermann, 
140 A 64, 154 Md. 171. 

77. OkL—Wagner v. Land, 4 P.2d 
81, 84, 162 OkL 226, quoting Cor¬ 
pus OTnxis. 

32 C.J. p 1079 note 97. 

78. Iowa.—Seibel v. Commonwealth 
Life Ins. Co., 190 N.W. 173, 194 
Iowa 701. 

82 C.J. P 1079 note 98. 

79 . N.T.—^Hercules Mut. Life Assur. 
Soc. V. Blinker, 77 N.T. 436. 

80. Mont.—Miller Ins. Agency v. 
Home Fire & Marine Ins. Co. of 
California, 51 P.2d 628, 634, 100 
Mont. 551. citing Corpus Ohrls. 

32 aj. p 1079 note 1. 


81. Tex.—^American Nat. Ins. Co. v. 
Teague, Com.App.. 237 S.W. 248, 
opinion corrected and rehearing 
denied 239 S.W. 604. 

32 C.J. p 1079 note 2. 

88 . Wis.—Diefenbach v. Jarett, 186 
N.W. 189, 176 Wis. 70. 

32 C.J. p 1080 note 18. 

Authority to sell 

Plaintilt held to have authority to 
sell within the county wherein the 
sale was made, and not to be pre¬ 
cluded from enforcing contract to 
divide commissions.—^Albright v. 
Hughes. 26 N.E.2d 676, 107 Ind-App. 
651. 

Coutraot held suAoieatly defluite 
Pa.—Carroll v. Santamarie, 95 Pa. 
Super. 74. 

Insurer’s general agent and raaai p. 
ager had power to bind insurer as 
regards combination of forces to pro¬ 
cure Insurance and division of com¬ 
missions.—Kelso V. Lincoln Nat. 
Life Ins. Co., 51 S.W.2d 203, 227 Mo. 
App. 184. 

83. Tex.—^Employers Casualty Co. v. 
Mitchell, Gartner & Walton, Civ. 
App., 84 S.W.2d 862. 

32 C.J. p 1080 note 17. 

84. Ill.—White V. Pacific Coast Cas¬ 
ualty Co., 178 Ill.App. 463. 

Recovery of full cononission 

Such agreement, to which the com¬ 
pany is not a party, will not pre¬ 
vent an agent from recovering 
against it his full commissions.— 
Gray v. Farmers' Mut. Live Stock 
Ins. Ass'n, 66 N.W. 98, 97 Iowa 176. 

85. Mich.—^Thomson v. Massachu¬ 
setts Mut. Life Ins. Co., 68 N.W. 
643, 105 Mich. 858. 

88 . N.C.—^Lane v. Raney, 42 S.21 
820, 131 N.C. 376. 

87. N.C.—Lane v. Raney, uupra. 
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Under a rule of the company that, where one 
agent procures insurance in another’s territory, the 
commissions shall be divided between the agents 
concerned, an agent is not entitled to recover com¬ 
missions from the company on insurance procured 
by another in his territory; he must look to the 
agent who secured the insurance and to whom the 
full commissions are paid.®® 

e. Subagents 

A subagent's compensation for services performed by 
him is governed by the terms of the contract of hts em¬ 
ployment. If a general agent has authority to employ 
subagents, and If In employing a subagent he acts for 
the company, the company Is liable for the subagent's 
compensation. 

The terms of a subagent’s contract govern in de¬ 
termining his right to compensation for services 
performed by him,®® and the nature and amount of 
such compensation ;®0 and, if he is chargeable with 
notice of the terms of the contract between the com¬ 
pany and the general agent, he is bound thereby 
and cannot, without the company’s consent, acquire 
any greater right to compensation than the general 
agent had power to confer thereunder,®^ If a sub¬ 
agent uses his commissions as rebates as an induce¬ 
ment to obtain policies he cannot claim that he has 
not received his commissions.®® 


Who liable. If it is within the scope of the real 
or apparent authority of a general agent to appoint 
a subagent, in the absence of express prohibition he 
has authority to fix the subagent’s compensation,®® 
and the company is liable to the subagent .for his 
compensation, as fixed by his contract of employ- 
ment,®4 notwithstanding the general agent, in mak¬ 
ing the contract, exceeds his powers as limited in 
his contract with the company, of which limitations 
the subagent has no knowledge.®® If, however, the 
general agent has no real or apparent authority to 
employ a subagent,®® or, even though he has such 
authority, he acts for himself alone in emplo 3 ring 
the subagent,® 7 the latter must look to him, and not 
to the company, for his compensation, especially 
where the contract expressly provides that the sub- 
agent shall have no claim against the company.®® 

§ 163. - Damages for Breach of Contract 

by Company 

An Insurance company Is liable to Its agent for any 
damages he sustains by reason of a breach of the con¬ 
tract of agency on the part of the company. 

A failure on the part of the insurance company to 
perform the contract of agency in accordance with 
its terms confers on the agent a cause of action 
for its breach,®® unless performance on its part is 


88 - N.T.—Clausen v. Title Guaranty 
& Surety Co.. 163 N.T.S. 835, 168 
App.Div. 569. 

89. Colo.—Stearns v, Hazen, 101 P. 
339. 45 Colo. 67. 

82 CaJ. p 1080 note 25. 

90. Ohio.—Fred P. Thomas Co. v. 
Weil, 4 N.B.2d 153, 62 Ohio App. 
537. 

32 C.J. p 1080 note 26. 

Katuxe of relatioiiaMp 
In action by Insurance broker 
against Insurance agency under oral 
agreement for stipulated commis¬ 
sions for certain Insurance written 
by plaintiff, whether plaintiff was 
broker or agent was immaterial 
where court found agreement by 
X>arties that Insurance obtained by 
plaintiff and placed with defendant 
was subject to commission arrange¬ 
ment.— W. R. O’Brien, Inc., v. Ve¬ 
hicle Underwriting Agency Corpora¬ 
tion, 175 A. 256. 12 N.J.Misc. 816. 

81. Ohio.—^U. S. Life Ins. Co. v. 

Hessberg, 27 Ohio St. 393. 

Pa.—Commonwealth v. Guardian Fire 
Ins. Co., 65 Pa.Super. 208. 

88 . N.Y.—Straus v. Rosenthal. 121 
N.T.S. 267. 

93. Mo.—Lanowah Inv. Co. v. John 
Hancock Mut Life Ins. Co., 162 S. 
W.2d 307, 810, 236 Mo.App. 1062, 
citing Oozpns Ttuis. 

32 CXJ. p 1080 note 30. 


. Authority of general agent to ap¬ 
point subagents see supra § 150. 

94. U.S.—^Hirschmann v. Bank of 
Dassel, aC.AMinn., 21 P.2d 263. 

Mo.—^Lanowah Inv. Co. v. John Han¬ 
cock Mut. Life Ins. Co., 162 S.W. 
2d 307, 310, 286 Mo.App. 1062, 
citing Corpus Juris. 

32 C.J. p 1080 note 31. 

95. Ga.—Cotton States Life Ins. 
Co. V. Mallard, 57 Ga- 64. 

Mo.—^Lanoivah Inv. Co. v. John Han¬ 
cock Mut. Life Ins. Co., 162 S.W.2d 
307, 310, 236 Mo.App. 1062, citing 
Corpus Juris. 

9GL Mich.—Gore v. Canada Life As- 
sur. Co., 113 N.W. 867, 149 Mich. 
562. 

32 C.J. p 1080 note 33. 

97- Kan.—State v. Topeka Nat Live 
Stock Ins. Co., 169 P. 1149, 102 
Kan. 266. 

32 C.J. p 1081 note 34. 

98. N.C.—Wood V. Shenandoah Life 
Ins, Co., 173 S.E. 34, 206 N.a 70. 

32 C.J. p 1081 note 35. 

99. U.S.—Lundin v. .®tna Ins. Co. 
of Hartford, Conn., C.aA.WIs., 57 
F.2d 959. 

La.—Sporl V. New York Indemnity 
Co., 145 So, 771, 176 La. 363. 

N.J.—W. R. O’Brien, Ina, v. Vehi¬ 
cle Underwriting Agency Corpora¬ 
tion. 175 A 256, 12 N.J.Misc. 815. 

82 C.J. p. 1081 note 37. 
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Agent assigning rights 
Where individual plaintiff had as¬ 
signed insurance agency contract to 
corporate plaintiff as contemplated 
by contract and thus had no enforce¬ 
able rights under contreict, he could 
not recover special damages because 
of alleged breach of contract—^D. L. 
Stem Agency v. Mutual Benefit 
Health & Accident Ass’n, D.C.N.Y.. 
43 P.Supp. 167. 

Circumventing broker 
A broker, who placed Insurance 
with the company under its implied 
promise to pay him a commission 
for renewals, has a cause of action 
against the company for canceling 
such policy and Inducing the cus¬ 
tomer to place his insurance di¬ 
rectly.—^Knight V. .ffltna Life Ins. 
Co., D.C.Pa., 34 F.2d 805. 

masses of risks acceptable 

(1) If the agent is expressly em¬ 
ployed to solicit a particular kind 
of insurance, it is a breach of con¬ 
tract for the company to abandon 
such kind of insurance and to refuse 
to allow him to solicit it. 

U.S.—Newcomb v. Imperial Life Ins. 
Co., C.C.MO., 51 F. 725, aifirmed 
62 F. 97, 10 C.C.A 288. 

Tex.—^Merchants’ Life Ins. Co. v. 
Griswold, Clv.App.. 212 S.W. 807. 

(2) In the absence of such an 
agreement, where the company is¬ 
sues several classes ef Insurance, 
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rendered impossible by vis major,^ or unless per¬ 
formance of the contract is rendered impossible by 
reason of the agent’s license being canceled by the 
state insurance authorities.^ 

An insurance agent is not entitled to recover dam¬ 
ages for a termination of his agency by mutual con¬ 
sent,^ or where the company acts within its rights 
in terminating the agency.^ If, however, the com¬ 
pany wrongfully terminates the agency before the 
expiration thereof under the terms of the agency 
contract, and the agent by his conduct has not for¬ 
feited his rights under the contract,® the company is 
liable to the agent for all damages which reasonably 
result to him therefrom.® In accordance with these 
rules, in the absence of anything to the contrary 
in the contract, the company is not liable for breach 
of contract if it terminates its business, thereby 
terminating the agency;^ but the company is guilty 


of a breach of contract where the agency is for a 
definite term, and the company abandons or sells 
out its business to another company before that 
time has expired,® and in such a case if the pur¬ 
chasing company has assumed the selling compan 3 ^s 
liabilities, it may be held liable for the agent’s dam¬ 
ages.® 

Anticipatory breach. The rule, discussed in Con¬ 
tracts § 472, that, where a party bound by an ex¬ 
ecutory contract repudiates his obligation before the 
time for performance, the promisee has the right 
to maintain an action at once for the damages oc¬ 
casioned by sudi anticipatory breach, applies to a 
contract between an insurance agent and the com- 
pany.i® To constitute such an anticipatory breach, 
the repudiation of the contract by the company must 
be entire, absolute, and unequivocaLii The doc¬ 
trine of anticipatory breach of contract does not 


It does not violate an agency con¬ 
tract by Insisting on giving prefer¬ 
ence to a particular class.—Stler v. 
Imperial Life Ins. Co., C.C.MO., 68 
F. 843. 

(3) Lrikewise, the company does 
not violate an agency contract, in the 
absence of a provision therein to the 
contraiTf by changing from time to 
time the classes of risks which it 
will accept.—Wolfe v. International 
Fire Ins. Co. of FL Worth, Tex, 
Md., 207 F. 262, 124 CCA. 648. 

Pacts held Insnidolent to show a 
breach of the agency contract 
■Q.S.—State Mut Fire Underwriters 
V. Glen Cove Mut Ins. Co. of 
Glen Cove, N. T., C.C.A.S.D., 124 
F.2d 681. 

OkL—^Bowers v. Missouri State Life 
Ins. Co.. 169 P. S38, 69 OkL 14. 

82 ajr. p 1081 note 37 [b]. 

Season assigned fox resignation 
Where an agent resigns and as¬ 
signs a certain reason for his resign 
nation, he cannot after beginning an 
action against the company for 
breach of contract change his 
ground and assign other reasons 
therefor.—^Kansas Union Life Ina. 
Co. V. Burman, Kan., 141 F. 835, 78 
aCJL 69. 

Siuimiaxy ejectment 
An insurance company, m sum¬ 
marily ejecting from the office, for 
which it paid the rent its agent who 
was acting disloyally toward it was 
not liable for breach of its contract 
with the agent, resort to unlawful 
detainer proceedings being imneces- 
sary.—Wenneby v. Time Ins. Co., 197 
ISr.W. 178, 182 Wia. 650. 

1 , U.S.—^Kansas Union Life Ins. Co. 
V. Burman, Kan., 141 F. 886, 73 
C.C.A. 69. 

32 C.J. p 1081 note 89. 


2 . N.T.—Rose v. BrlstoL 160 N.T.S. 
835. 174 APP.D1V. 16. 

32 CJ. p 1081 note 40. 

3. U.S.—^McNabb v. Kansas City 
Life Ina Co., C.C.A.Iowa, 139 F. 
2d 591. 

82 0.1*. p 1081 note 46. 

4. U.S.—Shotkin v. MutucU Benefit 
Health & Accident Ass'n, C.C.A.N’. 
Y., 188 F.2d 631—Zander v. Luth¬ 
eran Brotherhood of Minneapolis, 
Minn., C.C.A.Neb., 187 F.2d 17— 
Pierce v. Connecticut General Life 
Ina Co., C.C.A.Pa., 106 F.2d 989— 
Foster v. Lincoln Fire Ins. Co. of 
New York, aC.A.Tex, 80 F.2d 836 
—Shepherd v. Union Central Life 
Ina Co., C.C.A.Tex, 74 P.2d 180. 

Ky.—Stone v. Hartford Fire Ina Co., 
21 S.W.2d 281, 281 Ky. 264. 

OkL—^Bowers v. Missouri State Life 
Ins. Co., 169 P. 683, 69 OkL 14. 
Tex—^Merchants* Life Ins. Co. v. 
Griswold. CozmApp., 237 S.W. 232, 
reversing, Clv.App., 212 S.W. 807— 
Wyatt V. Southwestern Life Ins. 
Co., ClvApp., 149 S.W.2d 1063, er¬ 
ror dismissed. Judgment correct. 

82 C.J. p 1081 note 46. 

5. Or.—Wallace v. American Life 
Ina Co. of Des Moines, Iowa, 237 
P. 974, 116 Or. 196. 

XndepeiLdeiit covenant 

Covenant in contract entered into 
by plaintiff, whereby he agreed that 
while indebted to defendant insur¬ 
ance company he would not enter the 
employment of any other company 
or person engaged in the life in¬ 
surance business, under penalty of 
forfeiting all claims whatever 
against defendant, was a separate 
and independent covenant made by 
him without reference to any cor¬ 
responding or dependent one on part 
of defendant Conseauently, if plain¬ 
tiff chose to breach such covenant he 
must take consequences appended 
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to such covenant namely, to forfeit 
all claim accruing or to accrue to 
him against defendant under con¬ 
tract.—Wallace v. American Life Ins. 
Co. of Des Moines. Iowa, supra. 

6 . Ga.—^Pacific Mut Life Ins. Co. v. 
Caraker, 121 S.EI 876, 31 Ga.App. 
707. 

Or.—Wallace v. American Life Ins, 
Co. of Des Moines. Iowa, 225 P. 
192, 111 Or, 510, supplemental 

opinion. 227 P. 466, 111 Or. 610. 
32 C.J. p 1081 note 48. 

7m U.S.—Wheeler v. Hartford Life 
Ins. Co. of Hartford, Conn., Minn., 
227 F. 369. 142 C.C.A, 65. 

32 C.J. p 1081 note 47. 

8 . U.S.—^Macgregor v. Union Life 
Ins. Co., Mo., 121 F. 493, 57 CCJL 
613. 

82 C.J. p 1081 note 49. 

8 . Minn.—^Israel v. Northwestern 
Nat Life Ins. Co., 127 N.W. 187. 
Ill Minn. 404—Crowell v. North- 
j western Nat. L. Ins. Co., 108 N.W. 
962, 99 Minn. 214. 

la Minn.—Israel v. Northwestern 
Nat. Life Ina Co., 127 N.W. 187, 
111 Minn. 404. 

82 OJ. p 1081 note 49 [a]. 

IL U.S.—^McNamara v. Cerf, CC.A. 
N.Y., 4 F.2d 997. 

Conduct held not to oonstitutd an 
anticipatory breach of the contract 
by the company.—Wyatt v. South¬ 
western Life Ins. Co., TexCiv.App., 
149 S.W.2d 1063, error dismissed. 
Judgment correct 
Subsequent payment 
Insurance solicitor, whose employ¬ 
er terminated employment and 
threatened not to pay renewal com¬ 
missions earned by the agent was 
not entitled to treat employer's re¬ 
nunciation as absolute, and sue for 
damages as occasioned by antlcipap* 
tory breach, where employer, despite 
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apply to a unilateral insurance agency contract, as 
where the agent has completely performed his part 
of contract and it is executory only as to a prom¬ 
ise to pay a commission on premiums as they are 
collected.i2 

The measure of damages recoverable by an agent 
from an insurance company for a breach of the 
contract of agency is the actual loss or detriment 
which has naturally and proximately resulted from 
the breach.i3 For a wrongful termination of the 
agency, the measure of damages is the value of the 
contract at the date of termination,^^ and in fixing 
such valuation the length of time the contract is 
assured of legal existence is to be considered.^® 
The value of the contract is prima facie the full 
amount of compensation which would have accrued 
to the agent under the terms of his contract and 
this includes commissions on premiums collected 
prior to his dismissal, and also the probable value 
of renewals on policies obtained by him.i^ jn the 
event the probable amount of compensation which 
he might have earned cannot be ascertained with 


such certainty as to be recoverable, the agent may, 
by relinquishing all profits earned, recover the ac¬ 
tual expenses incurred by him, together with rea¬ 
sonable compensation for services rendered;^® but 
if he recovers for the value of his services, he can¬ 
not recover commissions in addition thereto.^® It 
has been held that prospective commissions on busi¬ 
ness he might have done if the contract had not 
been broken may also be considered as an element 
of the damages but on the other hand it has 
been held that prospective commissions, estimated 
from past earnings, are too remote and specula- 
tive.2i 

The company may reduce the amount of damages 
by showing that the agent had, or by proper dili¬ 
gence could have, obtained other remunerative em- 

ployment.22 

Nominal damages only may be recovered where 
there is a breach of contract by the company, but 
no actual damages are shown.23 

Datnages to time of trial. The general rule, dis- 


such threat, actually paid some re¬ 
newal commissions which plaintiff 
accepted.—^McNamara v. Cerf, CC.A. 
N.Y., 4 F.2d 997. 

la. Pa.—Colder v. Rabinowltz, 190 
A. 407» 125 Pa.Super. 573. 

13. Tez.—San Antonio Life Ins. Co. 
V. Griffith, Civ.App., 185 S.W. 886. 

83 C.J. p 1082 note 68. 

Measure of damasres for breach of 
contract of agency generally see 
Agency 5 883 c (2). 

Aotoal oompeiisatioa 
In action by former agents of in¬ 
surance company for depriving them 
of full benefits of expirations, the 
rule of damages has as its basis 
com];>ensatlon to agents for the In- 
Juxy they sustained.—^BZerr & Elliott 
V. Green Mountain Mut. Fire Ins. Co., 
18 A.2d 164, 111 Yt. 502. 

Basiaesi pxlDz to coutzaet 
Plaintiff could not recover for the 
loss of the business given up by him 
to accept employment with insurance 
company.—San Antonio Life Ins. Co. 
V. Griffith, Tex.Civ.App.. 185 S.W. 
885. 

lieteotion of money 
Damages for detention of money I 
by Insurer from general agent should 
be measured by what the money de- i 
tained would probably have produced 
if it had been paid to the agent.— i 
Massachusetts Bonding & Ins. Co. v. 
Johnston & Harder, 85 A.2d 721, 848 
Pa. 612. 

14. ^—Massachusetts Bonding & 
Ins. Co. V. Johnston & Harder, su- 
prk 

Good wm 

. Where' insurer’s unjustified sum¬ 


mary cancellation of agency contract 
did not force the agent to discontin¬ 
ue its business because agent repre¬ 
sented other companies and because 
an established agency can always 
find insurance companies to repre¬ 
sent, agent lost no such “good will” 
by cancellation without notice as 
would Justify an award for damages 
for such losa—Mas s achusetts Bond¬ 
ing &, Ina Co. V. Johnston & Harder, 
supra. 

15. Pa.—^Massachusetts Bonding & 
Ina Co. V. Johnston & Harder, su¬ 
pra 

Tihlrty days’ aotioe 
Where Insurer terminated insur¬ 
ance agency contract without giving 
general agent thirty days’ notice to 
which agent was entitled under the 
contract, agent’s loss of profits on 
business which agent could write for 
insurer during thirty-day period, if 
established with a fair degree of 
probability, was the basis for as¬ 
sessment of damages.—^Massachu¬ 
setts Bonding & Ina Co. v. Johnston 
& Harder, supra. 

16. TJ.S.—Wells V. Hartford Nat. 
Life Ass’n, Tex., 99 P. 222, 39 C.a 
A. 476, 53 L.R.A. 88. 

82 CJ. p 1082 note 54. 

17. Ga.—^Pacific Mut. Life Ins. Co. 
V. Caraker, 121 S.E, 876, 81 Ga. 
App. 707, 

32 C.J. p 1082 note 55. 

Present value 

Agent may recover only the pres¬ 
ent value of sums due on renewal 
policies.—Wallace v. American Life 
Ins. Go. of Des Moines, Iowa, 2261 
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P. 192, 111 Or. 510, supplemental 
opinion 227 P. 465, 111 Or. 610. 
la Ga.—Pacific Mut. Life Ins. Co. 
V. Caraker, 121 S.E. 876, 81 Ga. 
App. 707. 

19. Ga.—Padflc Mut. Life Ins. Co. 
V. Caraker, supra. 

Mich.—Midland Operating Co. v. Mil¬ 
ler, 164 N.W. 448, 197 Mich. 667. 
aa N.T.—^Mortimer v. Bristol, 180 
N.Y.S. 55, 190 App.Dlv. 452. 

82 aj. p 1082 note 57. 

Agenoy for ladeAstts iecm 

The measure of damages is the 
difference between the amount which 
plaintiff would have earned under 
the contract and the amount which 
he might be expected to earn under 
similar contracts entered into with 
other companies, over a reasonable 
period of time, where there is no 
time limit fixed in the agreement.— 
Glens Falls Indemnity Co. v. Ap¬ 
ple & Bond Co., CaAMd., 69 P.2d 
695. 

91. U.S.—^Pellet v. Manufacturers* 
& Merchants* Ins. Co., Ill. 104 F. 
502, 43 C.aA 669. 

Mo.—^Lewls V. Atlas Mut Life Ins. 
Co., 61 Mo. 584. 

Young expextmaiLtal oompany 

The text rule is applicable where 
insurer is a young experimental 
company.—Chicago Life Ina Co. v. 
Tieman, C.C.AKan,, 263 F. 325. 

22 . U.S.—Kansas Union L. Ins. Co. 
V. Burman, Kan., 141 F. 835, 78 C. 
C.A 69. 

32 C.J. p 1082 note 59. 

23: U.S.—Clark v. National Benefit 
& Casualty Co., C.C.MO., 67 F. 222. 
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cussed in Damages § 193> that, excepting trespass 
and actions founded on anticipatory breach of con¬ 
tract, damages, in actions at law, are to be assessed 
as of the date at which action is brought, or as of 
the date of trial, applies in actions by an insurance 
agent for damages for breach of contract by the 
company.2^ 

§ 164. -Actions by Agent against Com¬ 

pany 

The general rules governing actions by agents against 


their principals apply to actions by an Insuranoe agent 
againat an insuranoe company. 

Except in so far as governed by special statutes,25 
the rules which govern an action by an agent 
against his principal, discussed in Agency §§ 283- 
333, apply in an action by an insurance agent 
against the company for his compensation,^® or for 
damages for a breach of contract,27 in regard to 
jurisdiction and venue ;25 the parties thereto ;29 the 
requisites and sufficiency of the declaration or com¬ 
plaint,2® and other pleadings ;2i the issues, proof, 
and variance ;22 and, likewise, such rules apply 


24. Pa.—Golder v. Habinowltz, 190 
A. 407. 125 Pa.Super. 673. 

Befosal to pay 

In the absence of an allegation 
that defendant refused to pay plain¬ 
tiff his commissions when and if 
collected, plaintiff is not entitled to 
recover them.—^Blair v. Continental 
Assur. Co.. 268 IlLApp. 566. 

25. U.S.—^Byers v. Union Cent. Life 
Ins. Co.. 46 N.B. 476, 17 Ind.App. 
lOL 

82 aj. p 1082 note 61. 

86 . Pa.—^Holmes v. Walcelin, 48 Pa. 

Super. 643. 

Aecovntlaiff 

CD Agent held entitled to an ac¬ 
counting.—BirdsaJl-Friedman Co. v. 
Globe & Rutgers Ins. Ga, 190 A. 924. 
326 Pa. 404. 

C2) Remedy at law held Inade- 
duate and agent held entitled to an 
accounting.—^Midland Underwriters 
V. Travelers Casualty Ins. Co., 31 N, 
EM 614. 808 IlLApp. 289—Blair v. 
Continental Assur. Co.. 268 IlLApp. 
566. 

(3) Action on aocoant rendered 
held unavailable.—^Holmes v. Wake- 
lin, 48 Pa.Super. 648. 

82 aJ. p 1082 note 63 [a] (1). 

27. mviwibU oontxaet 

Where insurer's contract with 
agent provided for payment of re¬ 
newal commissions on policies writ¬ 
ten by agent, failure of insurer to 
pay entire commission on one re¬ 
newal was not a breach of entire 
contract at agent's election, since 
procurement of each policy was sep¬ 
arate transaction mciking contract 
divisible in character.—^Billlngton v. 
State Life Ins. Co., T6Z.Clv.App., 
88 S.W.2d 780. 

Trespass on case 

Insurer held not liable in trespass 
on the case where its conduct at 
most amounted to a breach of con¬ 
tract and not a tort.—Homer Warren 
& Co. V. Ocean Accident & Guaran¬ 
tee Corporation. 262 N.W. 789. 278 
Mich. 80. 

28, Wis.—State v. Superior Court of 
Douglas County. 186 N.W. 748, 176 
Wis. 269. 

44C.J.S.-64 


Action against foreign company 
Ark.—Grovey v. Washington Nat. 
Ins. Co., 119 S.W.2d 603, 196 Ark. 
697. 

29, Mich.—Houghton v. State Mut. 
Life Assur. Co., 68 N.W. 142. 110 
Mich. 308. 

82 C.J. p 1082 note 64. 

Joint action 

Fact that insurance companies 
were affiliated, and had common 
agent, did not render them Jointly 
liable to broker for commissions on 
policies placed with them by broker, 
so that their liability could be en¬ 
forced in a Joint action against all. 
—Knight V. ASJtna Life Ins. Co., D. 
C.Pa., 84 F.2d 805. 

8a Mo.—^Lanowah Inv. Co. v. John 
Hancock Mut Life Ins. Co., 162 
S.W.2d 307, 236 Mo.App. 1062. 

32 C.J. p 1082 note 65. 

Anticipating of defenses 
Agent was not required to antici¬ 
pate any defense which company 
would Interpose .—Rosa v. Pennsylva¬ 
nia Underwriters Co., 187 A. 62, 128 
Pa.Super. 484. 

Call for interrogatories 
Striking call for Interrogatories 
ft-om the bill held proper.—Blair v. 
Continental Assur. Co., 268 IlLApp. 
566. 

Complaints held g wfloiett t 
U.S.—^Lundln v. JEltna, Ins. Co. of 
Hartford, Conn., C.CA.W1S., 57 F. 
2d 959. 

Ala.—^Llfe & Casualty Ins. Co. v. 

Cain. 116 So. 154, 217 Ala. 801. 
Ga.—^Pacific Mut. Life Ins. Co. v. 
Caraker. 121 S.B. 876, 31 Ga.App. 
707. 

N.Y.—^Richard L. Roberts, Inc. v. 
General Accident Fire & Life As¬ 
sur. Co.. 295 N.T.S. 490, 251 App. 
Div. 20. 

32 aJ. p 1682 note 65 Ea]. 

ComxdaintB held insnAoient 
U.S.—^D. L. Stem Agency v. Mutual 
Benefit Health & Accident Ass'n. 
D.C.N.T., 48 F.Supp. 167. 

Mo.—^Bennett v. Crane, 289 S.W. 26, 
220 Mo.App. 607. 

Tex.—Salley v. Amicable Life Ins. 
Co., Civ-App., 297 S.W. 612, affirm¬ 
ed, Coin.App., 4 S.W.2d 35. 
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Neglect to enforce payment 
Commissions for selling insurance, 
not due until premiums were paid, 
cannot be recovered on allegation 
of defendant's failure to enforce pay¬ 
ment, or on allegation of compro¬ 
mise of indebtedness, without show¬ 
ing receipt of money.—Stephen Pea¬ 
body, Jr., St Co. V. Travelers' Ins. 
Co., 227 N.T.S. 201, 223 App.Dlv. 
92. affirmed 166 N.B. 310, 250 N.Y. 
524. 

t^xeminaas** 

Although the word "premiums" 
has a specific meaning in the In¬ 
surance business, its general sense 
of a reward or compensation is near 
enough to "commission" to excuse 
its use in an agent's petition for 
his commisalona—^Farmers' St Bank¬ 
ers' Life Ins. Co. v, Whitney. 210 
P. 646, 112 Kan. 145. 

StatecDsnt of olaim held sufficient¬ 
ly specific.—^Knight v. JBkna Life Ins. 
Co., D.aPa., 84 P.2d 805. 

SastainiBg dseniiixrev to whole bill 
held error.—^Blair v. Continental As¬ 
sur. Co., 268 IlLApp. 566. 

! 31 . Ga.—Guinn v. Marshall, 119 S. 
B. 897, 166 Ga. 480—^Fireman's 
Fund Ins. Co. v. Davis, 166 S.B. 
105, 42 GfuApp. 49. 

32 C.J. p 1088 note 66. 

Poxfeltiixe 

A defense to an action by general 
insurance agent against the company 
for breach of the agency contract 
that plaintiff forfeited all cla im s ac¬ 
cruing under the contract by enter¬ 
ing into the employment of another 
compejiy, not being pleaded, was not 
available, since forfeiture is in the 
nature of a penalty, and must be 
pleaded.—Wallace v. American Life 
Ins. Co. of Des Moines, Iowa, 225 
P. 182, 111 Or. 610, supplemental 
opinion 227 P. 465, 111 Or. 510. 

3ft. U.S.—Foster v. Lincoln Fire Ina 
Co. of New York. C.G.A.Tez., 80 F. 
2d 336. 

Pa.—Gk>lder v. Bablnowits, 190 A. 
407, 125 Pa.Super. 678—Ross v. 
Pennsylvania Underwriters Co., 187 
A. 62, 128 PaSuper. 484. 

82 C.J. p 1083 note 67. 
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in regard to the instructionsquestions of 
law and fact the trial ;85 and judgment and re- 
lief.s® 

Evidence, The rules relating to evidence in ac¬ 


tions by agents generally also apply in actions by 
.an insurance agent against the company as to pre¬ 
sumptions®*^ and burden of proofand the admis¬ 
sibility of evidence,®® and, likewise, such rules ap- 


]Pxoof of custom sad pxaotiLoc in 
local office to show authority of man¬ 
ager and general asrent was proper 
without pleadinsr custom and prac¬ 
tice.—^Kelso V. Lincoln Nat. Life 
Ins. Co., 61 S.W.2d 20S, 227 Mo.App. 
184. 

33. Mich.—^Midland Operatinff Co. v. 
Miller, 164 N.W. 443, 197 Mich. 
567. 

Mo.—Shapiro v. John Hancock Mut. 
Life Ins. Co., 107 S.W.2d 829, 
232 Mo.App. 396—Helso v. Lin¬ 
coln Nat. Life Ins. Co., 61 S.W.2d 
203, 227 Mo.App. 184. 

N.M.—^Kiker v. Bank Sav. Life Ins. 

Co., 23 P.2d 366, 37 N.M. 846. 

Vt.—Kerr & Elliott v. Green Moun¬ 
tain Mut. Fire Ins. Co., 18 A.2d 
- 164, 111 Vt. 602. 

34. U.S.—^Pierce v, Connecticut 
General Life Ins. Co., C.C.APa., 
106 F.2d 989—Glens Falls Indem¬ 
nity Co. V. Apple & Bond Co., C. 
C.AMd.. 69 F.2d 695. 

Ga.—Guinn v, Marshall, 119 S.B. 
397, 156 Ga. 480. 

Ky.—Minnesota Mut. Life Ins. Co. 
V. Meidlngrer, 118 S.W.2d ISO, 274 
Bly. 69. 

Md.—^Travelers' Ins. Co. v. Hermann. 

140 A. 64. 154 Md. 171. 

Mo.—^Lanowah Inv. Co. v. John Han¬ 
cock Mut. Life Ins. Co., 162 S.W.2d 
307, 236 Mo.App. 1062—Kelso v. 
Lincoln Nat. Life Ins. Co., 51 S.W, 
2d 203. 227 Mo.App. 184. 

N.J.—^Manufacturers* Casualty Ins. 
Co. V. Mink, 30 A.2d 510, 129 N.J. 
Law 575. 

N.M.—Kiker v. Bank Sav. Life Ins. 

Co., 23 P.2d 366, 37 N.M. 846. 
Okl.—^Eufirene Whittingrton & Co. v. 
Universal Ins. Co. of Newark, N. 
J., 104 P.2d 425, 187 Okl. 657. 
Or.—'Wallace v. American Life Ins. 
Co. of Des Moines, Iowa, 227 P. 
465, 111 Or. 610. 

Tex.—Peoria Life Ins. Co. v. Poynor, 
Civ.App., 297 S.W. 788. 

Vt.—Kerr & Elliott v. Green Moun¬ 
tain Mut. Fire Ins. Co., 18 A.2d 
164. Ill Vt, 602. 

82 C.J. p 1083 note 78. 

Ooustruetion of unambiguous oom< 
iuuot of agency is a question of law 
for the court.—Stone v. Hartford 
Fire Ins. Co., 21 a.W.2d 281, 231 Ky. 
264. 

Whether or not contract Is ambig¬ 
uous is a question for the court.— 
American Nat Ins. Co. v. Van Dus- 
en, Tex.Civ.App., 185 S.W. 634. 

Bvldenoa h41d InsuAdant to raise 
a question of fact for the Jury. 

Ark.—^Metropolitan Life Ins. Co, v. 


Bonner, 116 S.W.2d 1069, 196 Ark. 
69. 

Mass.—Malcolm v. Travelers' Ins. 

Co., 176 N.B. 477, 276 Mass. 190. 
Mich.—Woodruff v. Auto Owners Ins. 
Co.. 1 N.W.2d 450, 300 Mich. 64. 

35. Ga.—J. L. Riley & Co. v. Lon¬ 
don Guaranty & Accident Co., 109 
S.E. 676, 27 GaApp. 686. 

N.J.—W. R. O'Brien, Inc., v. Vehi¬ 
cle Underwriting Agency Corpora¬ 
tion. 175 A 256. 12 N.J.Misc. 815. 
Verdicts 

<1) General verdict must not be 
inconsistent with answers to special 
questions submitted to the Jury.— 
McCalester v. National Reserve Life 
Ins. Co.. 99 P.2d 758, 151 Kan. 378. 

(2) Verdict held supported by the 
evidence.—^American Nat. Ins. Co. v. 
Lynch. 176 S.B. 546, 49 Ga.App. 580. 

(3) Where the evidence is not con¬ 
flicting, direction of verdict is prop¬ 
er. 

Ark.—^Metropolitan Life Ins. Co. v. 
Bonner, 116 S.W.2d 1069, 196 Ark 
69. 

Ill.—Bicek V. RoyaU. 30 N.B.2d 747, 
307 llLApp. 504. 

(4) Motion for directed verdict 
held properly overruled.—^Kerr & El¬ 
liott V. Green Mountain Mut, Fire 
Ins. Co., 18 A2d 164, 111 Vt, 502. 

36. Tenn.—Boyd v. American Nat. 
Ins. Co., 108 S.W'.2d 338, 20 Tenn. 
App. 631. 

Viudiugs held consistent and to 
support the Judgment.—^Foster v. 
Peters. 117 P.2d 726, 47 CaLApp.2d 
204. 

Oonfonnity to pleadings 
Broker suing for commission on 
bond premium could not recover 
damages for defendant's breach of 
contract in taking over collection of 
premiums or the reasonable value of 
his services.—^Egan v. Massachusetts 
Bonding & Insurance Co., 165 N.E. 
386, 266 Mass. 270. 

37- Mich.—'Woodruff v. Auto Own¬ 
ers Ins. Co., 1 N.W.2d 450. 800 
Mich. 54. 

32 C.J. p 1083 note 68. 

38. Ky.—EBusiness Men’s Assur. Co. 
of America v. Eades, 161 S.W.2d 
920. 290 Ky. 558—National Union 
Fire Ins. Co. v. Duvall, 104 S.W. 
2d 220, 268 Ky. 168. 

32 C.J. p 1083 note 69. 

Burden on agent 

(1) The agent has the burden of 
proving his right to recovery. 

Md.—^Travelers' Ins. Co. v. Hermann, 
140 A 64, 164 Md. 171. 

Mich.—Patrons’ Mut Fire Ins. Co. 
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ef Michigan v. Holden. 222 N.W. 
754, 245 Mich. 493. 

Mo.—Shapiro v. John Hancock Mut. 
Life Ins. Co., 107 S.W.2d 829, 232 
Mo.App. 396. 

32 C.J. p 1083 note 69 [aj. 

(2) Agent, alleging ambiguity in 
the contract, has the burden of es¬ 
tablishing such ambiguity.—Fried¬ 
man V. Metropolitan Life Ins. Co., 
293 N.T.S. 757. 260 App.Div. 196. 

(3) Agent, asserting a waiver of 
condition in contract of employment, 
has burden of proof thereof.—Mc- 
Pherrln v. Sun Life Assur. Co. of 
Canada. 257 N.W. 316, 219 Iowa 159. 
Burden on company 

(1) The company has burden of 
showing that agent could have re¬ 
duced his damages.—San Antonio 
Life Ins. Co. v. Griffith, Tex.Civ.App., 
185 S.W. 335. 

<2) The company has the burden 
of showing its right summarily to 
terminate the agency in accordance 
with the terms of the contract.— 
Massachusetts Bonding & Insurance 
Co. V. Johnston & Harder, 16 A.2d 
444, 840 Pa. 253—^Massachusetts 

Bonding & Ins. Co. v. Johnston & 
Harder, 35 A2d 721, 348 Pa. 512. 

(3) Other matters see 32 C.J. p 
1083 note 69 [b]. 

Surplusage 

Agent does not have burden of 
proving surplusage contained in his 
petition.—^Massachusetts Bonding & 
Insurance Co. v. Johnston & Harder. 
16 A2d 444, 340 Pa. 263. 

39. Cal.—Neff v. Mutual Life Ina 
Co. of New York, 119 P.2d 404. 48 
Cal.App.2d 110. 

Mo.—Shapiro v. John Hancock Mut 
Life Ins. Co., App., 107 S.W.2d 829 
—Kelso V. Lincoln Nat. Life Ins. 
Co.. 61 S.W.2d 203, 227 Mo.App. 
184. 

Tex.—American Nat Ins. Co. v. 

Van Dusen, Civ.App., 186 S.W. 634. 
82 C.J. p 1088 note 70. 

Bvldenoe held admissible 

(1) Agent’s declarations respecting 
his subsequent employment to les¬ 
sen or overthrow his damages.—^Wal¬ 
lace V. . American Life Ins. Co. of 
Des Moines. Iowa, 226 P. 192, 111 Or. 
610, supplemental opinion 227 P* 
466. Ill Or. 610. 

(2) Evidence showing extent of 
agent's damage.—^Kerr & Elliott v. 
Green Mountain Mut. Fire Ina Co., 
18 A2d 164, 111 Vt 602. 

(8) Letters sent out by insurer's 
I subsequent agent to show Improper 
I use of expiration data belonging to 
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ply to the weight and sufficiency^O of the evidence. 

Thus, where the contract is express as to the com¬ 
pensation, it cannot be varied by proof of a cus¬ 
tom in conflict with its terms,but evidence of a 
well-established custom among insurance companies 
not in conflict with the terms of the contract is ad¬ 
missible to explain it, where its language is tech¬ 
nical or ambiguous.^2 written contract cannot 
be varied by proof of a contemporaneous verbal 
agreement,43 but, where the written contract does 
not specify the compensation, the agreement there¬ 
for may be shown by parole,^^ and proof of a fully 


executed parol modification of the contract may 
be received.^® In an action for commissions on 
renewal premiums the burden is on the company to 
show that the premiums had not been paid as the 
presumption is against lapses and cancellation, 
and the agent may show that the company negli¬ 
gently failed to collect notes given therefor or to 
allow him to do so.^"^ 

Time of action. The agent's action must not be 
premature,^® and the contract of emplo>ment may 
fix the time for bringing suit against the company,^® 
as by providing that no suit shall be maintained un- 


former agrent.—Kerr & Elliott v. 
Green Mountain Mut. Fire Ins. Co., 
supra. 

(4) Other evidence. 

Ark.—Metropolitan Liife Ins. Go. v. 
Bonner, 115 S.W.2d 1069, 196 Ark. 
69. 

G€l—G uinn v. Marshall. 119 S.E. 897, 
156 Ga. 480. 

Tenn.—^Modern Woodmen of Amer¬ 
ican V. Hombeak, 74 S.W.2d 884, 
18 Tenn.App. 165. 

32 CJ. p 1088 note 70 [a]. 

Bvldeaoa held Inadmissible or prop^ 
erly ezolnded 

Pa.—Nles V. Metropolitan Casualty 
Ins. Co. of New York, 177 A. 764, 
317 Pa. 645. 

32 C.J. p 1083 note 70 Cb]. 

Present value 

In Insurance agent’s action for 
wrongful discharge, present value of 
renewal commissions was not Incom¬ 
petent merely because record show¬ 
ed some policies In force when agen¬ 
cy terminated had lapsed before tri¬ 
al.—^Eiker v. Bank Sav. Life Ins. 
Co.. 23 P.2d 866, 87 N.M. 846. 

40. Mo.—Shapiro v. John Hancock 
Mut Life Ins. Co., 107 S.W.2d 829, 
232 Mo.App. 896. 

82 aj. p 1088 note 71. 

Ooncdusive effect 

The correspondence between home 
office and local office of Insurer was 
not conclusive as to beneficiary of 
service mortuary benefit certificate 
Issued to Insurer’s agent as to 
whether agent was In employ of 
Insurer at time of his death.—Sha¬ 
piro V. John BEancock Mut Life Ins. 
Co.. 107 S.W.2d 829, 232 Mo.App. 396. 

Bvidenoe held Biiffioien.t 

(1) To prove the making of the 
contract and its performance.—Bun¬ 
dy V. Liberty Life Ins. Co., 96 P. 
2d 550, 150 Kan. 658. 

(2) To show modification of con¬ 
tract.—^Eugene Whittington & Co. v. 
Universal Ins. Co. of Newark, N, J., 
104 P.2d 425, 187 Okl. 557. 

(8) To show termination of agen¬ 
cy.—Geisler v. Equitable Life Assur. 
Soc. of U. S., 192 S.E. 708, 169 Va. 
118. 


(4) To show that applicant secured 
by the agent was a good insurable 
risk.—Johnson v. National Life Ins. 
Co., 268 N.Y.S. 495, 150 Misc. 118, 
affirmed 277 N.Y.S. 956, 243 App-Div. 
692. 

(6) To show that company’s dis¬ 
satisfaction with operation and re¬ 
sults of general agency was real and 
Justified termination of contract.— 
Shepherd v. Union Central Life Ins. 
Co., C.C.A.Tex., 74 F.2d 180. 

(6) To sustain finding or Judgment 
for plaintiff.—^Insurance Underwrit¬ 
ers V. Glossbrenner, 166 N.E. 664, 
89 IndLApp, 446—82 C.J. p 1083 note 
71 [a] (1). 

C7) To sustain particular findings. 
Cal.—Neff V. Mutual Life Ins. Co. of 
New York. 119 P.2d 404, 48 Cal. 
App.2d 110. 

Ill.—Pankey v. Federal Life Ins. Co., 
4 N.E.2d 642, 287 IlLApp. 132. 
Minn.—In re St. Paul Home Co.. 250 
N.W. 461. 189 Minn . 566. 

Mo.—Lanowah Inv. Co. v. John Han¬ 
cock Mut. Life Ins. Co., 162 S.W.2d 
307, 236 Mo.App. 1062. 

Pa.—^Massachusetts Bonding & Ins. 
Co. v. Johnston & Harder, 35 A.2d 
721, 348 Pa. 612—^Ross v, Pennsyl¬ 
vania Underwriters Co., 187 A. 62, 
123 PeuSuper. 484. 

Tenn.—^Boyd v. American Nat. Ins. 
Co., 108 S.W.2d 838, 20 Tenn.App. 
631—^Modern Woodmen of Ameri¬ 
ca V. Hombeak, 74 S.W.2d 884, 
18 Tenn.App. 165. 

Tex.—San Antonio Life Ins. Co. v. 
Griffith, Clv.App., 186 S.W. 336. 

Bvidenoe held ImmAdent 

(1) To show malice on part of 
insurer.—Woodruff v. Auto Owners 
Ins. Co., 1 N,W.2d 450, 300 Mich. 64. 

(2) To show company liable.— 
Halteman v. Fidelity Ph<Bnix Fire 
Ins. Co. of New York, 277 S.W. 800, 
211 Ky. 128. 

(8) To show waiver of conditions 
in contract of employment—^McPher- 
rin V. Sun Life Assur. Co. of Can¬ 
ada, 267 N.W. 816, 219 Iowa 169. 

(4) To show other matters. 
CaL—Neff v. Mutual Life Ins. Co. 
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of New York, 119 P.2d 404, 48 Cal. 
App.2d 110. 

Ky.—EBusiness Men’s Assur. Co. of 
America v. Eades, 161 S.W.2d 920, 
290 Ky. 553—National Union Fire 
Ins. Co. V. Duvall, 104 S.W.2d 220, 
268 Ky. 168. 

Mich.—Patrons* Mut. Fire Ins. Co. of 
Michigan v. Holden, 222 N.W. 764, 
245 Mich. 493. 

32 C.J. p loss note 71 [b]. 

41. U.S.—Partridge v. Phoenix Mut. 
Life Ins. Co., Mo., 16 Wall. 673, 
21 L.Ed. 229, affirming IT F.Cas.No. 
10,786, 1 Dill. 139. 

32 C.J. p 1084 note 74. 

42. U.S.—^Bns worth v. New York 
Life Ins. Co., C.C.Ohio, 8 RCaaNo. 
4,496, 1 Fllpp. 92. 

32 C.J. p 1084 note 76. 

43. Ky.—Castleman v. Southern 
Mut. Life Ins. Co., 14 Bush 197. 

Tex.—^Billington v. State Life Ins. 
Co., C1V.APP., 88 S.W.2d 780. 

44b Colo.—^Employers’ Liability As¬ 
sur. Co. v. Morris, 60 P. 21, 14 Colo. 
App. 354. 

45. Wash.—^Fuller v. Deacon, 20 P. 
2d 843, 172 Wash. 489. 

46L Iowa.—Schrimplin v. Farmers’ 
Life Ass’n, 98 N.W. 613, 123 Iowa 
102 . 

N.Y.—^Hercules Mut. Life Assur. Soc. 

V. Brinker, 77 N.Y. 435. 

32 C.J. p 1084 note 78. 

47, Tex.—^Lea v. Union Cent. Life 
Ins. Co., 43 S.W. 927. 17 Tex.Civ. 
App. 451. 

48, Ill.—Westchester Fire Ins. Co. v. 
Struck, 200 Ill.App. 501. 

Notioe of claim 

Insurance agent’s noncompliance 
with provision of contract requiring 
preliminary service of notice of claim 
did not, as matter of law, preclude 
recovery, but suit was merely pre¬ 
maturely brought.—^American Nat. 
Ins. Go. V. Lynch, 176 S.E. 546, 49 
Ga^App. 580. 

49 , N.Y.—Jackson v. Metropolitan 
Life Ins. Co., 126 N.Y.S. 680, 69 
Misc. 265, affirmed 128 N.Y.S. 1127, 
144 App.Dlv. 912. 
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til after the expiration of a prescribed period of 
time after notice to the company of the particulars 
and amount of the agent’s claim, or after six 
months from the date of the official transfer of 
business obtained by the agent for the company.^i 
The agent’s unexcused delay in asserting his rights 
may constitute laches barring his right to sue-52 

§ 165. Duties and Liabilities of Company or 

Agent to Third Person 

a. In general 

b. Tort liability for delay 

a. In General 

Where there has been full disclosure of the agency, 
liability to the applicant or the Insured for the acts of 
the agent within the real or apparent scope of his agency 
rests on the company rather than on the agent. The 
established business of an Insurance agency may be the 
subject of sale. 

In the absence of circumstances bringing into op¬ 


eration a statute imposing personal liability on the 
agent,52 as a general rule liability to the applicant 
or insured for acts or contracts of an insurance 
agent within the scope of his agency, with a full 
disclosure of the principal, rests on the company,5^ 
and the agent is under no personal liability to die 
applicant or insured with regard to such acts or 
contracts.55 Where, however, the company as prin¬ 
cipal is not named, although the agent is known 
to be an agent, prima facie the agent binds himself 
personally by the contract of insurance.®® Although 
insured cannot hold the agent individually liable 
for a wrong committed by the agent against the in¬ 
surance company, 57 the agent is liable to the appli¬ 
cant or insured for damages which result from the 
agent’s false and fraudulent representations on 
which insured relied to his inj’ury58 or from his 
negligent failure to effect insurance as he has con¬ 
tracted to do.52 Also a general agent for several 
companies owes the duty to one applying for insur- 


60- m. —Overby v. Prudential Ins. 

Co. of America, 181 Ill.App. 327. 

32 C.J. p 1084 note 82. 

61. Ill.—Overby v. Prudential Ins. 
Co., 181 IlLApp. 327. 

N.Y.—Jackson v. Metropolitan Life 
Ins. Co., 126 K.7.S. 680, 69 Misc. 
265, affirmed 128 N.T.a 1127, 144 
App,I>iv. 912. 

32 C.J. p 1084 note 83. 

62 . Pa,—Birdsall-Friedman Co. v. 
Globe & Rutffers Ins. Co., 190 A. 
924, 326 Pa. 404. 

Existence of friendly relations 
with insurer, and the disinclination 
of insurer to discuss the subject, 
do not relieve the agent ffom the 
charge of laches.—^Birdsall-Friedman 
Co. V. Globe & Rutgers Ins. Co., 190 
A. 924, 326 Pa. 404. 

53. Companies not anthorized to do 
business 

Under a statute making agents of 
comi>anies not authorized to do busi¬ 
ness in the state personally liable 
for losses, and providing that every 
penalty provided for therein shall 
be sued for and recovered in the 
name of the state, the holder of a 
policy issued by an unauthorized 
company may, in his own name, 
sue the agent through whom it was 
issued.—Barnett v. Matthews. 77 So. 
965, 16 Ala.App. 385. 

5db N.T.—Gibbs v. Home Ins. Co. 
of New York, 298 N.Y.S. 866. 262 
App.Div. 805, appeal dismissed 13 
N.B.2d 469, 277 N.Y. .529. 

N.C.—Hedgepeth v. Lumbermen's 

Mutual Casualty Co., 182 S.B. 704, 
209 N.C. 45. 

32 CJ. p 1084 note 85. 

Uability of company for acts of 
agent within scope of agency gen¬ 
erally see supra { 149. 


Penalties for violations of insurance 
regulations see supra S 85. 

55. Ala—Crocker v. Scott, 132 So. 
22. 222 Ala 310. 

Ga—^Pearl Assur. Co. v. Bemath, 
196 S.E. 389, 185 Ga 737. 
i La—^Miller v. Powers & Tuttle, App.. 
145 So. 718. 

Me.—Sessions v. Poster, 123 A. 898, 
123 Me. 466. 

Minn.—Pauli v. Columbian Nat. Pire 
Ins. Co., 213 N.W. 539, 171 Minn. 
118. 

N.Y,—Gibbs v. Home Ins. Co. of New 
York, 298 N.Y.S. 866, 262 App.Div. 
805, appeal dismissed 13 N.E.2d 
459, 277 N.Y. 629. 

32 C.J. p 1084 note 86. 

56. N. J.—Solomon v. New Jersey In¬ 
demnity Co., 110 A, 813, 94 N.J.Law 
318, affirmed 118 A. 927, 95 N.J. 
Law 545. 

57. N.Y.—Greyhound Corporation v. 
Commercial Casualty Ins. Co., 19 
N.Y.S.2d 239, 259 App.Div. 317. 

6ft Ky.—^Eastham v. Stumbo, 279 S. 
W. 1109, 1110, 212 Ey. 686, Quoting 
Corpus Juris. 

La—ShufC V. Life & Casualty Ins. 
Co. of Tennessee, 114 So. 637, 164 
La 741, affirming 6 LaApp. 503. 
Neb.—Naeve v. Shea 258 N.W. 666, 
128 Neb. 374. 

32 C.J. p 1084 note 87. 

AotlOlLS 

(1) Instructions in action against 
agent held proper.—Williams v. Neal, 
183 S.E. 650, 52 GaApp. 558. 

(2) Various matters held proper 
for the Jury to consider.—Williams 
V. Neal, supra 

(3) Evidence held to support ver¬ 
dict.—Williams v. Neal, supra 

»(4) Damages held not excesslva— 
Williams V. Neal, supra 
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59. Minn.—Everett v. O'Leary, 95 N. 

W. 901, 90 Minn. 154. 

32 G.J. p 1084 note 88. 

Coverage 

If agent agreed to deliver auto¬ 
mobile liability policy which should 
Indemnify insured against damage 
while automobile was used In trans¬ 
porting its newsboys, and it failed 
so to do, and insured sustained dam¬ 
ages thereby, agent would be liable 
therefor.—Journal Co. v. General 
Acc. Fire & Life Assur. Corporation, 
206 N.W. 800, 188 Wls. 140. 

Contract must be established 

(1) No obligation devolves on in¬ 
surer's agent to renew or Issue anew 
lire Insurance carried, on Insured's 
property.—^Topps v. North British & 
Mercantile Ins. Co., Lia.App., 148 So. 
470. 

(2) Where action is brought 
against agents for breach of an al¬ 
leged oral agreement to renew, and 
it appears that in the conversation 
relied on no amount was named for 
the new policy, its terms were not 
given, goods to be included were not 
mentioned or the amount of the 
premium and rate to be charged, 
plaintifC must be held to have failed 
to establish his contract, and a ver¬ 
dict should have been directed for 
defendants.—^McDowell v. Covert & 
Johnson, 78 Pa.Super. 4. 

Time to sue 

The limitation in a contemplated 
policy of the time for bringing suit 
on the policy will be read into such 
a contract.—^Lawson v. Payart, 274 
llLApp. 88. 

Pleadlive 

Petition held to state cause of ac¬ 
tion.—Stevens v. Wafer, Tex,Civ. 
App., 14 S.W.2d 295—Miller v. Head, 
Tex.Civ.App., 288 S.W. 886. 
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ance without naming a company to use his discre¬ 
tion in securing a company that will carry the risk 
and to furnish insurance about which there will be 
no question.®® 

Money paid or received. An applicant for insur¬ 
ance, with full knowledge of the agency, cannot in 
the absence of fraud or mistake recover from the 
agent the premium paid to him, on the ground that 
the insurance has not gone into effect nor can 
a policyholder sue the agent for premiums paid to 
him on the ground that the policy is not in conform¬ 
ity with his application unless he offers to return the 
policy or prove that it is worthless,®^ especially 
where the policy received by him is valid.®® A 
premium paid to an agent, however, under his 
agreement to deliver a policy, may be recovered 
from him, if no policy is delivered,®^ or the compa¬ 
ny itself may be held responsible therefor.®® Like¬ 
wise, if the agent wrongfully retains in his hands 
other money belonging to insured, the latter may 
recover it in an action for money received.®® The 
agent has also been held liable for a premium paid 
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him for a policy issued by him in a company which 
he knew was not a going concem.®^ 

Sale of agency. The established business of an 
insurance agent has a well recognized value, and is 
the subject of sale,®® but the benefits to the purchas¬ 
er may be defeated by the company's refusal to 
appoint him as its agent;®® and if, after the pur¬ 
chase is made, on the faith of representations of the 
general agent, he is denied the agency and the right 
to resell, the general agent, but not the company, 
is liable to him for the losses sustained.*^® 

b. Tort Liability for Delay 

In some, but not all, Jurisdictions, an Insurance com¬ 
pany may be held liable in tort for damages resulting 
from the' unreasonable delay of its agent In forwarding 
an application for insurance or for its unreasonable de¬ 
lay in passing on such an application, where It solicited 
and received the application and where the first fee or 
premium has been paid. 

Insurer is not liable for damages resulting from 
delay in making a contract of insurance where the 
delay is not a result of its negligence or that of 
its agents.*^! In some jurisdictions it has been held 
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(1) Defendant had burden of prov¬ 
ing that plaintiff could not have re¬ 
covered under policy if issued.—Ste¬ 
vens V. Virafer, Tex.Civ.App., 14 S.W. 
2d 295. 

(2) Evidence held insufficient to 
sustain recovery by plaintiff.—^Mil¬ 
ler V. Head, Tex.Clv.App., 283 S.W. 
886—32 C.J. p 1084 note 88 [aj. 

(3) Evidence held to sustain find¬ 
ing that no contract to insure was 
made.—^Horton v. Exeter Inv. Co., 260 
P. 29, 140 Wash. 622. 

(4) Evidence held insumcient to 
raise question of dual agency.—^Mil¬ 
ler v. Head, supra. 

Znstmotioiui held Inadequate 
Pa.—Tlrlbassi v. Parnell, Cowher & 
Co., 161 A. 477, 106 Pa.Super. 168. 
Ueasure of damages Is the amount 
plaintiff would have been paid if in¬ 
surance had been effected.—^Alabama 
Red Cedar Co. v. Tennessee Valley 
Bank, 76 So. 980. 200 Ala. 622—32 
C.J. p 1084 note 88 [c]. 
da Tex.—Shippers’ Compress Co. v. 
Northern Assur. Co., Clv.App., 208 
S.W. 939. 

61. Mass.—^Rlce v. Barnard, 127 
Maas. 241. 

Mich.—Bleau v. Wright. 68 N.W. 116. 

110 Mich. 183. 

32 aj. p 1084 note 89. 

62. Me.—^Farrow v. Cochran, 72 Ma 
309. 

63. Ma—^Farrow v. Cochran, supra. 
Maas.—^Leonard v. Washburn, 100 

Maas. 261. 

dd. N.T.—Corner v. Bedell. 29 Hun 
288. 


66. Tex—^New Tork Life Ins. Co. 
V. Baese, Civ.App., 31 S.W. 824— 
New Tork Life Ins. Co. v. Rohr- 
bough, 2 TexA.Civ.Cas. S 216. 

6a N.Y.—^America Locomobile Co. 
V. Nichols. 146 N.T.S. 941, 84 Mlsc. 
44, motion denied 161 N.T.S. 1010, 
167 App.Div. 396. 

67. Ohio.—^Erie Motor Freight v. 
Terminal Ins. Agency Co., 192 N. 
E. 362, 48 Ohio App. 1. 

Aooeptaaoe by administrative body 
Where automobile liability policy 
was issued to freight carrier by com¬ 
pany which had sold all its assets, 
fact that policy was accepted and 
deposited with public utilities com¬ 
mission did not establish validity of 
policy so as to preclude recovery of 
premiums by insured from agency 
issuing policy.—^Ebrie Motor Freight 
V. Terminal Ins. Agency Co., 192 
N.B. 362, 48 Ohio App. 1. 

implied wairaaty 
Where agent issues a policy, 
there is an implied warranty to in¬ 
sured that the company is in ex¬ 
istence and is going concern.—^Erie 
Motor Freight v. Terminal Ins. Agen¬ 
cy Co.. 192 N.H. 862, 48 Ohio App. 1. 

68. Or.—Part Inv. Co. v. Oregon 
Mut. Fire Ins. Co., 94 P.2d 734, 742, 

^168 Or. 1, 124 A.L.R. 1342, citing 
' Cozpns Juxls. 

Va—^Kelly v. American Mine Own¬ 
ers* Casualty Corporation, 170 S.E. 
680, 581, 161 Va 206, citing Oozpns 
Juris. 

32 C.J. p 1086 note 96. 

69. N.T.—National Fire Ina Co, v. 
Sullard, 89 N.T.S. 934, 97 App.Div. 
238. 


Va.—^Kelly v. American Mine Own¬ 
ers* Casualty Corporation, 170 S.E. 
680, 681, 161 Va 206, citing Corpus 
Juris. 

70. U.S.—Barber v. Connecticut Mut 
Life Ins. Co.. C.C.N.T.. 15 F. 812. 

71. U.S.—^Warren v. New York Life 
Ins. Co., C.C.A.La, 128 P.2d 671, af¬ 
firming, D.C., 37 F.Supp. 868. 

Iowa—Glendy v. National Travelers* 
Benefit Ass’n, 163 N.W. 352, 186 
Iowa 572. 

EAn.—^Butterfield v. Springfield Life 
Ins. Co., 278 P. 733, 128 Kan. 610. 
Pa—^Finley v. Prudential Ins. Co. of 
America Com.Pl., 34 LuaLuReg. 69. 
Wyo.—Raymond v. National Life Ins. 
Co., 273 P. 667. 40 Wyo. 1—Dunne 
V. Western Nat Life Ina Co., 246 
P. 246, 85 Wyo. 59. 

Applioatioa lost la. mall 
Where the application was duly 
mailed by the agent, but was lost in 
transit the company was not lia¬ 
ble for delay in acting thereon.— 
Lamb v. Mechanics* Ins. Co. of Phil¬ 
adelphia, 262 P. 213, 122 Kan. 362. 
SCedloal report 

<1) Where an application for a 
life Insurance policy contains a 
statement as to the proposed policy 
becoming effective from the date of 
the medical examination, '’provided 
the said company In its Judgment 
shall be satisfied as to my insura¬ 
bility on the date of such medical 
examination.'* and where the medical 
examination is promptly made, and 
such report is mailed to the com- 
I>any. but never. reaches it, and the 
comx>any never knew of such medical 
examination and report, and never 
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that a cause of action for negligence cannot be 
grounded on the delay of an insurance company in 
passing on an application for insurance In oth¬ 
er jurisdictions it has been held that an insurance 
company is aifected with a public interest so as to 
make it owe legal duties not originating in con¬ 


tract.'^® Consequently, where an insurance company 
solicits and obtains applications for insurance and 
receives pa)rment of the fees or premiums exacted, 
it is bound to furnish the insurance, or to decline 
to do so, within a reasonable time,'^^ and the com¬ 
pany may be held liable in damages for its negli- 


had an opportunity of ezercisingr Its 
judgrxnent as to the insurability of 
applicant and as to the amount, 
plan, and form of policy applied for 
until after the death of applicant, 
the insurance company is without 
fault, and not gruilty of negligence, 
even though the application was not 
sent in promptly by the soliciting 
agent.—^Butterfield v. Springfield Life 
Ins. Co., 278 P. 783, 128 Kan. SIO. 

(2) Delay while seeking in good 
faith an omitted answer to a materi¬ 
al question in the medical report is 
not actionable negligence.—Strand v. 
Bankers' Life Ins. Co. of Lincoln, 213 
N.W. 349, 115 Neb. 357. 

(3) In an action to recover dam¬ 
ages from a life insurance company 
because of an alleged mistake of its 
medical examiner in recording an¬ 
swers, where the applies at signed 
the statement prepared by the medi¬ 
cal examiner and warranted the an¬ 
swers contained therein to be full, 
complete, and true, it was not neg¬ 
ligence for the company to refuse 
to issue the policy applied for until 
it could, within a reasonable time, 
obtain a satisfactory explanation 
from its medical examiner concern¬ 
ing the question answered.—^Bvans 
V. International Life Ins. Co., 252 P. 
266, 122 Kan. 264. 

Insertion of false statements by 
agent as grounds for estoppel to 
avoid or forfeit policy see infra § 
729. 

Medical: 

Examiner as agent for company 
see supra § 144. 

Examination as requisite to con¬ 
tract see infra § 238. 

72, U.S.—^Munger v. Equitable Life 
Assur. Soc. of IT. S., D.G.Mo.. 2 F. 
Supp. 914. 

Conn.—Swentusky v. Prudential Ins, 
Go. of America, 165 A. 686, 116 
Conn. 526. 

Ill.—^Miller v. Illinois Life Ins. Go., 
255 I11.APP. 586. 

Minn.—Tjepkes v. State Farmers' 
Mut. Ins. Co., 269 N.W. 2, 193 
Minn. 505. 

S.D.—Miller v. Hanson, 8 N.W.2d 927. 
Tex.—^American Life Ins. Co. v. Na¬ 
bors, 76 S.W.2d 497, 124 Ter. 221, 
reversing, Clv.App., 48 S.W.2d 459. 
82 G.J. p 1106 note 41. 

Delay in passing on application as 
acceptance thereof see infra S 232. 
Ozaat of fjeanoWse 
The fact that the insurance com¬ 
panies are granted a franchise to do 
business in the state does not, and 


should not. impose on them the duty 
to consider promptly all who offer 
to them the risk of insuring their 
lives, no more than it would be re¬ 
quired of a bank to lend money 
promptly to all who should make 
application and suffer loss while the 
bank was negligent in determining 
whether or not it would accept the 
offer and enter into a contract. 
Miss.—Savage v. Prudential Life Ins. 
Co. of America, 121 So. 487, 154 
Miss. 89. 

Pa.—^Zayc v. John Hancock Mut 
Life Ins. Co. of Boston, Mass., 18 
A.2d 34. 38, 838 Pa. 426. 

Fact that reasonably prudent busi¬ 
ness man would have acted with dil¬ 
igence is not a satisfactory basis for 
imposing liability on an insurer for 
delay in issuing a policy after the 
making of an application.—Zayc v, 
John Hancock Mut. Life Ins. Co. of 
Boston, Mass., supra. 

Social desirability 

'Tt has been suggested that it Is 
socially desirable that an Indemni¬ 
ty on specific contingencies be pro¬ 
vided for all those who are eligi¬ 
ble and desire it, and that Insur¬ 
ance companies are so charged with 
this public interest as to justify 
the imposition upon them of a pe¬ 
culiar duty to protect those who 
may apply to them- for insurance. 
This may be and, indeed, perhaps 
some would regard it a salutary rule 
of law which would require all per¬ 
sons to whom solicited offers are 
made to treat them with reasonable 
care. Such factors as these, how¬ 
ever. furnish no sufficient legal ba¬ 
sis for the Imposition upon insur¬ 
ance companies, by a court mindful 
of the limitations upon its proper 
functions, of duties or liabilities 
having no sanction in the established 
principles of law or in the statutes 
governing the business.”—^Zayc v, 
John Hancock Mut. Life Ins. Co. of 
Boston, Mass., supra. 

Where first premium not paid 
Ind.—^Metropolitan Life Ins. Co. v. 
Brady, 174 N.E. 99, 96 Ind.App. 
564. 

73. Colo.—^De Ford v. New York 
Life Ins. Co.. 224 P. 1049, 75 Colo. 
146. 

N.D.—^Bekken v. Equitable Life As¬ 
sur. Soc. of U. S., 293 N.W. 200, 
70 N.D. 122. 

'Tt has long been established that 
the Insurer may be held liable in 
tort for damages to an applicant for 
insurance where there has been un¬ 
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reasonable delay in acting on his 
application. This is because the 
business of life insurance is affect¬ 
ed with a public interest, and the in¬ 
surer is bound to furnish the indem¬ 
nity the state has authorized it to 
furnish, or to decline to do so with¬ 
in such reasonable time as will en¬ 
able the applicant to act intelligent¬ 
ly upon rejection, or to take the 
consequences of his carelessness.”— 
American Life Ins. Co. of Alabama 
V. Hutcheson, C.C.A.Tenn., 109 F.2d 
424, 427, certiorari denied 60 S.Ct. 
898, 310 U.S. 626, 84 L.Ed. 1397. 

74. Cal.—Stark v. Pioneer Casualty 
Co., 34 P.2d 731, 139 Cal.App. 677. 
Colo.—^De Ford v. New Toric Life 
Ins. Co.. 224 P. 1049. 76 Colo. 146. 
Neb.—Strand v. Bankers' Life Ins. 
Co. of Lincoln, 213 N.W. 349. 116 
Neb. 367. 

N.D.—^Bekken v. Equitable Life As¬ 
sur. Soc. of U. S.. 298 N.W. 200, 
70 N.D. 122. 

Okl.—^Travelers Ins. Co. v. Taliafer¬ 
ro, 54 P.2d 1069. 176 Okl. 242— 
Brown v. Missouri State Life Ins. 
Co., 264 P. 7. 124 Okl. 166—Colum¬ 
bian Nat. Life Ins. Co. v. Lem¬ 
mons, 222 P. 265, 96 Okl. 228— 
Security Ins. Co. of New Haven, 
Conn., V. Cameron, 205 P. 151, 85 
Okl. 171. 27 A.L.R. 444. 

Wash.—^Dyer v. Missouri State Life 
Ins. Co., 232 P. 346, 182 Wash. 
378, affirmed 236 P. 807, 136 Wash. 
693. 

acutnal company 

The text rule also applies to a 
mutual Insurance company.—Telford 
V. Bingham County Farmers' Mut. 
Ins. Co., 16 P.2d 983, 52 Idaho 461. 
PaymeiLt of premium ueoessary 

(1) Insurer's duty arises when, 
and not until, it has solicited and ob¬ 
tained an application for insurance 
and has received payment of the fees 
or premium exacted.—^Travelers Ina 
Co. V. Taliaferro. 54 P.2d 1069, 176: 
Okl. 242. 

(2) Where payment of the first 
premium is necessary to put the ap¬ 
plication in force and where such, 
payment has not been made, the- 
company is not liable in tort for de¬ 
lay in acting on the application.— 
Dunne v. Western Nat. Life Ins. Co., 
246 P. 246, 35 Wyo. 69. 

(8) Where, however, the failure to- 
pay the fee for a policy was due to 
the negligence of the secretary of 
a mutual fire Insurance company, 
without fault on the part of the- 
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gence in failing to pass on the application within a 
reasonable time,if its delay resulted in injury to 
applicant.*^® Where there is an agreement as to 
how long the company may have to consider the ap¬ 
plication, and where the company rejects the ap¬ 
plication within the agreed time, the company can¬ 
not be held liable in tort on the ground that it 
did not accept or reject the application wdthin a 
reasonable time.^^ 

Likewise, in some jurisdictions the insurance com¬ 
pany has been held not liable for the negligence of 


its agent in failing promptly to forward an appli¬ 
cation for insurance to the company,^® but in other 
jurisdictions the company has been held liable for 
such negligence,^® if the application would have 
been accepted by the company but for such negli¬ 
gence,®® and the company has also been held to be 
liable for the negligence of its agent in failing to 
deliver, within a reasonable time, a policy intrusted 
to him for delivery.®^ An insurance company is 
liable for negligence of its agent in connection with 
delay in the issuance of a policy only if the agent 


member, tlie failure to make such 
payment does not preclude recovery. 
—^Telford v. Blngrham County Farm¬ 
ers’ Mut Ins. Co., 16 P.2d 983, 52 
Idaho 461. 

75. IT.S.—^American Life Ins. Cp. of 
Alabama v. Hutcheson, C.C.A. 
Tenn., 109 F.2d 424, certiorari de¬ 
nied 60 S.Ct. 898, 310 U.S. 625. 84 
L.£id. 1397—^Behnke v. Standard 
Accident Ins. Co. of Detroit, Mich., 
aC.A.Wls., 41 F.2d 696. 

Cal.—Stark v. Pioneer Casualty Co., 
34 P.2d 731, 139 Cal.App. 577. 
Colo.—^De Ford v. New York Life 
Ins. Co., 224 P. 1049, 75 Colo. 146. 
Iowa.—^Mortimer v. l^rmers* Mut. 
Fire & Lightning Ins. Ass’n, 249 N. 
W. 405, 217 Iowa 1246. 

La.—^Harding v. Metropolitan Life 
Ins. Co., App., 188 So. 177. 

Neb.—^Rhoads v. Columbia Fire Un¬ 
derwriters’ Agency, 260 N.W. 174, 
128 Neb. 710—Strand v. Bankers’ 
Life Ins. Co. of Lincoln, 218 N.W. 
349, 115 Neb. 357. 

OkL—Great Northern Life Ina Co. v. 
Scott, 72 P.2d 790, 181 Okl. 179— 
Brown v. Missouri State Life Ins. 
Co., 254 P. 7, 124 OkL 155—Colum¬ 
bian Nat. Life Ins. Co. v. Lem¬ 
mons, 222 P. 255, 96 Okl. 228. 

Wis.—^Kukuska v. Home Mut. Hall- 
Tornado Ins. Co., 235 N.W. 403, 204 
Wls. 166. 

32 aj. p 1106 note 42. 

BasU of UablUty 

Under the text rule, the liability 
is not on the policy, either on the 
theory of constructive acceptance or 
on that of estoppeL—Wallace v. Met¬ 
ropolitan Life Ins. Co.. 248 N.W. 485, 
212 Wls. 346. 

Ijx aotlon on oontraot, the exist¬ 
ence of the text rule has been rec¬ 
ognized.—^Mitchell V. American Mut. 
Ass’n, 46 S.W.2d 231, 226 Mo.App. 
696. 

Brand 

Where applicant for life Insurance 
pursued the usual formalities In 
making application and reasonably 
believed that application would be 
approved in due course and formal 
policy issued, but according to tes¬ 
timony of insurer’s authorities, ap¬ 
plication could not be approved be¬ 
cause Insured was an automobile 


salesman and not eligible for plan 
of Insurance solicited, contention 
that unreasonable delay of insurer 
In rejecting application constituted a 
fraud on the applicant rendering 
company liable In damages was sus¬ 
tained.—Bekken v. Equitable Life 
Assur. Soc. of U. S.. 293 N.W. 200, 
70 N.D. 122. 

aasrepresentations made by plain¬ 
tiff In the application do not bar 
his recovery, where the delay was 
not caused by such misrepresenta- 
tions.—State Farm Life Ins. Co. v. 
Barbe, 100 P.2d 866, 187 Okl. 22. 
Waiver of Implied promise 
Where an Insurance company re¬ 
ceives an application for insurance, 
together with the premium thereon, 
an Implied promise is thereby creat¬ 
ed on the part of the company to 
act on such application within a rea¬ 
sonable time, and, on breach of the 
Implied promise, applicant may 
waive the contract and sue in tort 
for negligence for failure to act 
within a reasonable time.—Travelers 
Ins. Co. V. Taliaferro, 54 P.2d 1069, 
176 Okl. 242. 

76. Applioatioa not acoeptabls 
Applicant for Insurance was not 

damaged by insurance company's de¬ 
lay in rejecting application, where 
undisputed evidence showed that no 
other company would assume risk. 

U.S.—^Behnke v. Standard Accident I 
Ins. Co. of Detroit, Mich., C.C.A. 
Wis., 41 P.2d 696. 

Mont.—Weaver v. West Coast Life 
Ins. Co., 42 P.2d 729, 99 Mont. 296. 

77. Arlz.—^New York Life Ins. Co. 

V. Lawrence, 104 P.2d 165, 56 Ariz. 
28. 

78. Ill.—^Bradley v. Federal Life 
Ins. Co., 129 N.E. 171, 295 Ill. 381. 
15 A.L.R. 1021. 

MinyL —Schllep V. Commercicd Cas¬ 
ualty Ins. Co.. 254 N.W. 618, 191 
Minn. 479. 

Tex.—^Kelley v. National Life & Ac¬ 
cident Ins. Co., Civ.App., 81 S.W. 
2d 755. 

W.Va.—^Thornton v. National Coun¬ 
cil Junior Order United American 
Mechanics, 158 S.E. 507, 110 W.Va. 
412. 

26 C.J. p 55 note 25. 
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Liability of company for torts of 
agent generally see supra 5 149. 
xnoorreot filUng of blanks 

Delay in the Issuance of a life 
Insurance policy, caused by the fail¬ 
ure of the agent of the company cor¬ 
rectly to fill in a blank application 
therefor, does not give a right of 
action in tort against the company, 
where applicant was killed before 
the delivery of the policy.—Chittum 
v. Commonwealth Life Ins. Co., 177 
S.E. 782. 115 W.Va. 760. 

79. Cal.—Stark v. Pioneer Casualty 
Co., 34 P.2d 731, 139 Cal.App. 577. 

—Stearns v. Merchants’ Life & 
Casualty Co., 165 N.W. 568, 38 N. 
D. 524. 

Okl.—Capitol Hill Burial Ass’n v, 
Oliver, 91 P.2d 673, 186 Okl. 261— 
Pioneer Reserve Life Ins. Co. v. 
Dunavant, 76 P.2d 1044, 182 Okl. 
58. 

Wash.—^Dyer v. Missouri State Life 
Ins. Co., 232 P. 346, 132 Wash. 378, 
opinion adhered to 236 P. 807, 135 
WTash. 693. 

32 C.J. p 1064 note 2, p 1106 note 48. 
Fallnza to demand action 

The company cannot escape liabil¬ 
ity because the applicant did not de¬ 
mand action on its part before a loss 
occurred.—Johnson v. Farmers' Ins. 
Co., 168 N.W\ 264, 184 Iowa 630— 
26 C.J. p 55 note 24. 

80. WTash.—Dyer v. Missouri State 
Life Ins. Co., 232 P. 346, 182 
Wash. 378, opinion adhered to 236 
P. 807, 135 Wash. 693. 

81. N.C.—^Fox V. Volunteer State 
I Life Ins. Co., 116 S.E. 266, 185 N. 

C. 121. 

Authority of agent to deliver policy 
see infra § 263. 

Xdfe insurance 

The negligence of the company's 
agent in falling to deliver the pol¬ 
icy within a reasonable time and 
while the applicant is still In good 
health is a breach of the legal duty 
which the company owes to the ap¬ 
plicant and an action in tort may be 
maintained against it for the damage 
sustained thereby.—^Fox v. Volunteer 
State Life Ins. Co., 116 S.£3. 266, 
185 N.a 121. 
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is authorized to act with respect to the matter in 

controversy.^^ 

Actions. In jurisdictions in which such a tort 
action is permissible, the action must be brought by 
the proper person ;S3 plaintiffs pleadings must state 
facts disclosing a cause of action,and he has the 


burden of proving his right to recover.35 Compe¬ 
tent, relevant, and material evidence is admissi- 
ble,33 and the evidence must be sufficients^ to show 
negligence ;S8 and the jury, or the trial court in 
trials without a jury, should determine questions of 
fact,ss such as the reasonableness or unreasonable¬ 
ness of the delay,so and, likewise, such questions 


82. Mo.—^Mathews v. New York Life 
Ins. Co.. App.. 128 S.W.2d 827. 

83. Iowa-—^Duffle t. Bankers' Life 
Ass’n, 139 N.W. 1087, 160 Iowa 19. 
46 L.RA.,N.S.. 25. 

AppUcaot or ‘beneOeiary 

(1) In some jurisdictions an ac¬ 
tion of this character must he 
brought by applicant or his personal j 
representative. 

Colo.—^De Ford v. New York Life 
Ins. Co.. 224 P. 1049, 75 Colo. 146. 
Iowa.—^Duffle v. Bankers' Life Ass’n, 
139 N.W. 1087. 160 Iowa 19, 46 L.R. 
A.,N.S.. 25. 

Ohio.—^Veser ▼. Guardian Life Ins. 
Co. of America^ 185 N.B. 565. 44 
Ohio App. 293. 

(2) In such jurisdictions action 
cannot be brought in the name of the 
person named beneficiary in the ap¬ 
plication.—^Porck V. Prudential Ins. 
Co. of America, 66 S.W.2d 983, 228 
Mo.App. 816. 

(3) On the other hand. It has been 
held that the proceeds of a life In¬ 
surance policy belong exclusively to 
the beneficiary and that there is no 
reason for excepting an action In 
tort fl^m the rula Consequently 
it has been held that an action In 
tort cannot be maintained by the 
I>ersonaI representative of applicant. 
—^Thornton ▼. National Counsel Jim- 
lor Order United American Mechan¬ 
ics, 158 S.B. 507, 110 W.Ya. 412. 

(4) It has also been held that one 
who had been named by applicant In 
application as beneficiary was the 
real party in interest and could 
maintain action against insurer for 
its negligent failure to accept or re¬ 
ject application, and it was immate¬ 
rial that beneficiary brought the ac¬ 
tion In her capacity of administra¬ 
trix of applicant's estate.—^Bekken 
V. Bquitable Life Asaur. Soa of U. 
S.. 293 N.W. 200, 70 N.D. 122. 

84. Old.—^Travelers Ins. Co. v. Tal¬ 
iaferro. 54 P.2d 1069. 176 Okl. 242. 

CoAtxaotoal relationship 
A petition In tort for failure to act 
within a reasonable time on an | 
appUcatlon is f6.tally defective If it; 
falls to allege facts showing the ^ 
existence of contractual relation¬ 
ship between the parties.—Travelers | 
Ins. Co. V. Taliaferro, supra. 

8& Iowa.—Winn v. John Bteuicock' 
Mut. Life Ins. Co., 250 N.W. 459, 
216 Iowa 1249. 


Damage 

(1) Plaintiff must prove his dam- 
aga 

U.S.—^Behnke v. Standard Accident 
Ins. Co. of Detroit. Mich.. C.C.A. 
Wls., 41 P.2d 696. 

D.C.—^Bowers v. Washington Times 
Co., 65 F.2d 200, 62 App.D.C. 112. 

(2) Even if action of tort may be 
maintained against insurer for neg¬ 
lect in failing to act on application 
for life policy where there is sub¬ 
sequent loss not covered by insur¬ 
ance, plaintiff must establish dam¬ 
age by showing either that other 
insurance could have been secured 
or that applicant was an insurable 
risk of such character that other 
Insurers would be likely to have ac¬ 
cepted risk. 

Mont.—Weaver v. West Coast Life 
Ins. Co.. 42 P.2d 729, 99 Mont. 296. 
Wls.—Wallace v. Metropolitan Life 
Ins. Co., 248 N.W. 435, 212 Wls. 
846. 

ISxteiisloa of credit 
Where payment of first premium 
was necessary to put application In 
force, and where plaintiff alleged 
that credit was extended therefor, he 
had the burden of proving such fact. 
Duime V. Western Nat. Life Ins. Co.. 
246 P. 246. 35 Wyo. 59. 

Tcxms of contract 
Applicant's administrator could not 
recover for alleged negligent failure 
to cK)mplete contract of life insur¬ 
ance. where there was no evidence 
regarding terms of Insurance con¬ 
tract—Winn V. John Hancock Mut. 
Life Ins. Co., 250 N.W. 459, 216 Iowa 
1249. 

‘Dhreasonableness of delay 

Where plaintiff’s charge of negli¬ 
gence consists of insurer's unrea¬ 
sonable delay In aoting on the appli¬ 
cation. he has the burden of prov¬ 
ing such fact—Winn v. John ECan- 
cock Mut Life Ins. Co., supra. 

86. fisstruotioxis to agent are not 
admissible as tending to show dili¬ 
gence when it is not made to appear 
that the agent executed such in¬ 
structions.—^Brown v. Missouri State 
Life Ins. Co., 254 P. 7, 124 OkL 165. 

87. Eridenoe held sulBolent to sup¬ 
port finding 

(1) That applicant was Insurable. 
—^Bekken v. Equitable Life Assur. 
Soc. of U. S., 298 N.W. 200, 70 N.D. 
122 . 

(2) Other findings.—Stark v. Plo- 
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neer Casualty Co., 84 P,2d 781, 189 
Cal.App. 677, 

88. U.S.—^Behnke v. Standard Ac¬ 
cident Ins. Co. of Detroit, Mich.. 
C.C.A.Wis., 41 F.2d 696. 

Iowa.—Winn v. John Hancock Mut 
Life Ins. Co., 260 N.W. 459, 216 
Iowa 1249. 

Okl.—Capitol Hill Burial Ass'n v. 
Oliver. 91 P.2d 673, 186 OkL 261 
—Missouri State Life Ins. Co. v. 
Brown, 300 P. 623, 160 Okl. 143. 
Tex.—Texas Life Ins. Co. v. Shu- 
ford, Civ.App., 131 S.W.2d 118. 

32 C.J. p 1106 note 46. 

89. Iowa.—^Mortimer ▼. FUrmers" 
Mut Fire & Lightning Ins. Ass'n, 
249 N.W. 406, 217 Iowa 1246. 

Neb.—^Rhoads v. Columbia Fire Un¬ 
derwriters' Agency. 260 N.W. 174, 
128 Neb. 710—Wilken v. Capital 
Fire Ina Co., 167 N.W. 1021, 99 
Neb. 828. 

Wls.—^Kukuska v. Home Mut. Hall- 
Tornado Ins, Co., 235 N.W. 403, 
204 Wls. 166. 

Bvldenoe held faisufiloicait for jury 
to show payment of first premium 
required to put application for life 
Insurance In force.—^Dunne v. West¬ 
ern Nat Life Ins. Co.. 246 P. 246, 
85 Wyo. 69. 

90. CaL—^Lucas v. Metropolitan Llfa 
. Ins. Co., 58 P.2d 984, 14 CaLApp. 

2d 676. 

Colo.— I>e Ford v. New York Life- 
Ins. Co., 224 P. 1049, 75 Colo. 146. 
Mo.—^Mitchell V. American Mut 
Ass’n, 46 S.W.2d 231, 226 Mo.App. 
696. 

N.D.—^Bekken v. Equitable Life As¬ 
sur. Soc. of U. S., 298 N.W. 200, 
70 N.D. 122. 

Okl.—State Farm Life Ins. Co. v. 
Barbe, 100 P.2d 866, 187 OkL 22— 
Capitol Hill Burial Ass'n v. Oliv¬ 
er, 91 P.2d 678, 186 Okl. 261— 
Pioneer Reserve Life Ins. Co. v. 
Dunavant 76 P.2d 1044, 182 Okl. 
58—Great Northern Life Ins. Co. v. 
Scott, 72 P.2d 790, 181 Okl. 179— 
Childers v. New York Life Ina 
Co.. 246 P. 69, 117 Okl. 7—Colum¬ 
bian Nat. Life Ins. Co. v. Lemmons, 
222 P. 255, 96 Okl. 228. 

Pa.—Savltz V. Equitable Life Assur. 
Soc. of U. S., Com.PL, 83 LuaLeg. 
Reg. 169. 

32 C.J. p 1106 note 47. 

Duniranoe orgaoliatioa of fazxners- 
associated for mutual protection 
could not be charged with same de¬ 
gree of diligence In rejecting ap-^ 
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of fact as the amount of damai'e,^! and the ques¬ 
tion whether applicant was guilty of contributory 
negligence.** 

As a defense, the company may plead ttiat the 
risk was so unreasonable that it could not have 


been contemplated that the application would be 
accepted;** but the question whether it is reason¬ 
ably probable that the company would have accept¬ 
ed the application, had it passed on it, is to be de¬ 
termined by the jury.** 


C. AGENCY POE APPLICAITT OR INSURED 


§ 166. Creation and Existence of Agency in 
General 

A contract, express or Implied, Is necessary to con- 
stitute one a broker or agent to procure Insurance for 
another, and the mere procurement of Insurance la not 
of ItseJf sufficient to create such agency. 

As in the case of other agents or brokers, in or¬ 
der that a person may act as broker or agent for 
an applicant for insurance, or for an insured after 
the policy is obtained, there must be a contract of 
employment express or implied,based on a suffi¬ 
cient consideration and the mere fact that an 
individual has procured insurance for another does 
not of itself constitute such individual the agent of 

the insured.^7 


§ 167. Evidence as to Agency or Authority 

Ths question of agency must be determined from all 
the facts and circumstances of the case, and any com¬ 
petent evidence which bears on the issue of agency Is 
admissible. 

The question of agency for insured must be de¬ 
termined from all the facts and circumstances of 
the case, together with the conduct of the parties 
and the communications between them,®® and in 
particular cases the facts have been held to estab¬ 
lish®® or not to establish^ such agency. 

Where the fact of agency is in issue, any com¬ 
petent evidence which bears on that issue should 
be admitted,® whether the suit be at law or in eq¬ 
uity.® The fact that a broker was the agent of 


plications as Insurer organized for 
profit.—^Kukuska v. Home Uut Hall- 
Tomado Ins. Co., 235 IT.W. 408, 204 
Wis. 166. 

91. Okl.—Security Ins. Co. v. Cam¬ 
eron. 205 P. 161, 86 Okl. 171, 

92. Iowa.—^Mortimer v. Farmers' 
Hut Fire & Lightning Ins. Ass'n. 
249 N.W. 406. 217 Iowa 1246. 

92 C.J. p 1106 note 49. 

93. Okl.—Security Ins. Co. v. Cam¬ 
eron. 206 P. 161. 85 OkL 171. 

94. Iowa.—^Duffle v. Bankers* Life 
Ass'n. 189 N.W. 1087, 160 Iowa 19. 
46 L.R.A..N.S., 25. 

35. U.S.—Johnson & Higgins v. 
Harper Transp. Cow, D.C.Mas8., 228 
F. 780, reversed on other grounds 
Harper Transp. Co. v. Johnson & 
Higgins. 244 F. 986. 167 aC.Au 286. 
32 C.J. p 1085 note 2. 

Status of Insurance broker as agent 
of Insured rather than of insurer 
see supra S 140. 

Holding out individual as agent 
Persons who have held out anoth¬ 
er as having authority to contract 
for insurance must bear the loss, 
at least in so far as concerns pay¬ 
ment of the premium, notwithstand¬ 
ing a claimed injustice resulting 
from the fact that such persons had 
obtained other Insurance.—Coover r. 
Bavia 121 P.2d 986, 112 Mont. 606. 
te X7.S.—Johnson Sc Higgins v. Har¬ 
per Transp. Co., D.aMass.. 228 
F. 780, reversed on other grounds 
Harper Transp. Co. v. Johnson Sc 
Higgins. 244 F. 936. 167 aCA. 
2S6. 

82 aj. p 1086 note 8. 


97. U.S.—^Teutonia Ins. Co. v. 
Ewing. Tenn., 90 F. 217, 82 C.CA. 
688 . 

82 C.J. p 1085 note 4. 

Bepresentations of broker or agent 
as binding on insured see infra 9 
169. 

98. Cal.—^Detroit Trust Co. v. 
Transcontinental Ins. Co. of New 
York, 287 P. 536, 106 Cal.App. 395. 

BoslBess meChods and statutory xe- 
gnlzemeuts 

In determining whether an individ¬ 
ual In making an erroneous entry as 
to the time of the commencement of 
the insurance was the agent of the 
company or insured, the usual meth¬ 
ods and the statutory requirements 
for the conduct of the insurance 
business are to be considered.—^Fll- 
ger V. Pennsylvania Fire Ins. Co.. 
137 A, 470, 48 R.L 274. 

99. U.S.—Hammond y. Insurance Co. 
of North America, b.C.N.Y., 37 F. 
Supp. 674, affirmed, C.CA., 118 F. 
2d 1013. 

Cal.—^Purcell v. Pacific Automobile 
Ina Co.. 64 P.2d 1114, 19 Cal.App. 
2d 280—^Detroit Trust Co. v. Trans- 
oontinental Ina Co. of New York, 
287 P. 686. 106 GaLApp. 895. 

Ind.—Sterling Fire Ins. Co. v. Com- 
ision Beguladora Del Mercado De 
Henequen, 148 N.B. 2, 195 Ind. 29. 
Ohio.—^Drucker v. Butcher, 169 N.E. 

811, 88 Ohio App. 263. 

Tex.—Overland Sales Co. v. Amer¬ 
ican Indemnity Co., Civ.App., 256 
S.W. 910. 

Wash.—Carstensen v. Standard Ac¬ 
cident Ina Co., Ill P.2d 665, 8 
Waah.2d 72. 


Im U.S.—^American Employers* Ins. 
Co. of Boston, Mass. v. Lindquist. 
B.C.Cal., 48 P.Supp. 610. 

Cal.—Enfantino v. U. S. Fire Ins. 

Co.. 3 P.2d 381. 116 CahApp. 729. 
Colo.—^Farmers* Union Mut. Protec¬ 
tive Ass'n of Colorado v. San Luis 
State Bank, 281 P. 366, 86 Colo. 
293, 66 A.L.R. 1166. 

Ba—Commercial Standard Ina Co. 
V. Market Produce Co.. App., 197 
So. 154. 

Minn.—Consolidated Lumber Co. v. 
Mercury Ins. Co.. 249 N.W. 678, 189 
Minn. 370. 

Mo.—Brouster v. John Hancock MuL 
Life Ins. Co., App.. 171 S.W.2d 
775—Gilbert v. Malan. 100 S.W.2d 
606, 281 Mo.App. 469. 

N.M.—^Berry v. Pennsylvania Fire 
Ina. Co.. 274 P. 169. 33 N.M. 661. 
Pa.—^Frank B. Hall & Co. v. Lyon, 
Singer & Co.. 133 A. 217. 286 Pa 
119. 

32 C.J. p 1085 note 2 [a]. 

8. U.S.—^tna Life Ina Co. v. 
Bundscho, C.C.A.IU.. 12 F.2d 522, 
certiorari denied .^tna Life Ina 
Co. V. Bondscho. 47 S.Ct. 108, 273 
U.S. 716, 71 L.Ed. 866. 

IlL—^Ladone, for Use of Ware v. 
National Casualty Co., 279 IlLApp. 
268. 

N.J.—Higgins V. Fidelity-Phoenix 
Fire Ins. Co. of New York, 161 A. 
869, 107 N.J.Law 175. 

N.Y.—C, A. Smith Lumber Co. v. 
Colonial Assur. Co., 158 N.Y.S. 
198, 172 App.Biv. 149. 

3. Vt.—^Firemen's Ina Co. of New¬ 
ark, N. J., V. Butcher, 147 A. 267, 
102 Vt. 183. 
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insured may be shown by the broker’s testimony,* 
but not by his acts and declarations.^ 

§ 168. Duration and Termination of Agency 

The duration of an agency for the Insured depends on 
the contract of employment, and, In the absence of a 
specified period. Is terminable at will. 

The duration of the agency of one acting for an 
insured or an applicant for insurance usually is 
determined from the terms of the contract of em¬ 
ployment,® and ordinarily the agency may be ter¬ 
minated before the expiration of the time for 
which it was originally intended to run, in the same 
manner as other agencies.*^ Where no period of 
time has been mentioned for the duration of an 
agreement under which an insurance broker 'is to 
obtain insurance for a person, the agreement is 
terminable at will.® The agency may be terminat¬ 
ed by the fulfillment of the purpose for which the 
appointment was made,® or by operation of lawM 

Employment solely to procure policy. If the bro¬ 
ker or agent is employed only to procure the policy. 


his agency is not continuing; it ceases on the ex¬ 
ecution and delivery of the policy to insured^i 

Who may terminate. In a proper case, or for a 
proper cause, the agency may be revoked or re¬ 
nounced by the applicant or insured,or by the 
broker or agent.^® 

§ 169. Scope and Extent of Agency 

The Insured Is bound by, and only by, acts and 
representations of his agent which are within the real 
or apparent scope of the agent’s authority, the precise 
extent of such authority depending. In the final analysis, 
on the terms of the contract of employment. 

The scope and extent of the authority of a bro¬ 
ker or agent who acts for the applicant or insured 
with respect to insurance is determined by the ex¬ 
press or implied terms of his contract of employ¬ 
ment,and in accordance with the principles of 
agency relating to the authority of agents in gen- 
eral.l® Insured is bound by all acts, contracts, or 
representations of the broker or agent that are 
within the real or apparent scope of his authority,^® 


4. U.S.—^International Paper Co. v. 
General Fire Assur. Co., C.C.AN. 
T.. 263 F. 363. 

5. U.S.—^International Paper Co. v. 
General Fire Assur. Co., supra. 

6L U.S.—^International Glass Co. v. 

Krouse, C.C.A.Pa., 282 F. 206, 

32 C.J. p 1085 note 9. 

7- Cal.—San Francisco Realty Co. v. 
liinnard, 276 P. 368, 98 CaLApp. 
33. 

N.T.—Tanenbaum v. Josephl, 87 N.T. 

S. 839, 93 App.Div. 341. 

32 C.J. p 1085 note 10. 

Duration of agrency coupled with in¬ 
terest grenerally see Asrency § 75. 

& U.S.—^Beidler & Bookmyer v. Uni¬ 
versal Ins. Co., C.CA.N.Y., 140 F. 
2d 390, affirming:, D.C., 50 F.Supp. 
85. 

IlL—Smullan v. Eensingrton Steel 
Co.. 33 N.E.2d 732, 310 Ill.App. 
264. 

N.Y.—Clinchy v. Grandview Dairy, 
27 N’.E.Sd 425, 288 N.Y. 39, revers¬ 
ing 13 N.Y.S.2d 114, 257 App.Dlv. 
800, appeal granted 14 N.Y.S.2d 
1022, 258 App.Div. 708. 

9. Kan.—Mercluints* Ins. Co. v. 
Shults, 57 P. 306, 8 Kan.App. 798. 

10. N.Y.—Tanenbaum v. Eiseman, 
82 N.Y.S. 76, 83 App.Div. 689, af¬ 
firmed 70 N.B. 1110, 178 N.Y. 594. 

11. U.S.—-General Accident Assur. 
Co. V. Caldwell, C.C.A.Cal., 69 F. 
2d 478. 

Cal.—Hanley v. Marsh & McLennan- 
J. B. F. Davis & Son, 117 P.2d 69, 
46 Cal.App.2d 787. 

Lia.—Leon Irwin & Co. v. Board of 
Oom’rs of Port of New Orleans. 


145 So. 128, 126, 176 La. 18. quoting 
Oorpus Juris. 

Mo.—^Pringle v. .®tna Life Ina Co., 

101 S.W. 180. 128 Mo.App. 710. 
Wash.—Codd v. New York Under¬ 
writers Ins. Co.. 144 P.2d 234. 

32 C.J. p 1086 note 15. 

Texmluation whan policies ready for 
delivery 

The engagement of an individual 
given full power to procure insur¬ 
ance was held to continue until he 
had the policies ready for delivery 
to insured.—Lavoie v. North British 
& Mercantile Ins. Co., 161 A 876, 85 
N.H. 660. reheard 162 A 182, 85 N. 
H. 550. 

Agency resultlttg from public bid¬ 
ding 

A contract of public authorities re¬ 
sulting from acceptance of bids was 
construed to mean that, on accept¬ 
ance of insurance agent’s bid, agent 
was to furnish, and authorities ac¬ 
cept, necessary policies, and not 
that acceptance of bid constituted 
continuing contract of employment 
as agent to furnish all Insurance 
needed for a specified period.—^Leon 
Irwin & Co. V. Board of Com’rs of 
Port of New Orleans, 146 So. 123, 
176 La. 18. 

12. N.Y.—^Tanenbaum v. Federal 
Match Co., 81 N.B. 565, 189 N.Y. 
76, reversing 97 N.Y.S. 1101, 111 
App.Div. 416. 

32 C.J. p 1085 note 12. 

Principal’s right to revoke agency 
generally see Agency $ 74. 

13. N.Y.—Tanenbaum v. Federal 
Match Co., supra^—Tanenbaum v. 
Federal Match Co., 92 N.Y.S. 686, 

102 App.Div. 524. 
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Renunciation of agency by agent 
generally see Agency 9 81 

14. N.H.—^Lavoie v. North British 
& Mercantile Ins. Co., 162 A 182, 
85 N.H. 650, rehearing 161 A 878, 
85 N.H. 650. 

32 C.J. p 1086 note 19. 

Power of agent to: 

Modify contract see infra S 282. 
Receive notice of cancellation see 
inft'a 9 450. 

Renew policy see Infra 9 284. 
Surrender or cancel policy see in¬ 
fra 9 456. 

15. N.H—^Lavoie v. North British ft 
Mercantile Ins. Co., suprcu 

Beoelpt of coxumissloii 
A broker does not act as agent of 
Insured in receiving his share of the 
commission, in view of statutes pro¬ 
hibiting rebates to an Insured.— 
Excel Service Co. v. Wordley, 127 A 
171, 8 N.J.Mlsc. 95. 

13. U.S.—^Bagle Star ft British Do¬ 
minions V. Tadlock, D.C.Cal., 22 F. 
Supp. 645, 548, citing Corpus Juris. 
32 aj. p 1086 note 21. 
Misrepresentations as ground for 
avoidance of policy generally see 
infra 9 478 (4). 

Fraudulent acts ox false representa- 
tlous 

(1) Fraudulent acts or false rep¬ 
resentations made by insured’s agent 
in procuring the insurance policy 
are in law the acts of insured.—Fire¬ 
men's Ins. Co. of Newark, N. J., v. 
Butcher, 147 A 267, 102 Vt. 183. 

(2) Insured is chargeable with any 
fraudulent representations or con¬ 
cealments of facts material to the 
risk made by the broker on the 
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and, conversely, is entitled to the benefit of all acts 
done, or contracts entered into, on his behalf by 
the agent, which are within the scope of the agen- 
cy.^*^ 

An agent authorized to do whatever is needed 
to procure the insurance has authority" to do what¬ 
ever is reasonably incidental to his engagement,^* 
and an insurance company is justified in regarding 
insured’s broker as having full authority to act for 
insured in all matters relative to the insurance be¬ 
fore issuance of the policy.i^ If authorized gener¬ 
ally to insure certain property and to keep it cov¬ 
ered, the agent has the incidental authority to sub¬ 
stitute one policy for another and to accept a new 
policy in lieu of an old one,20 and authority to sub¬ 
stitute insurance includes authority to shorten the 
life of unsatisfactory insurance.*^ It is within the 
scope of his authority to place the insurance with 
insurers who would consider the risk acceptable, 
rather than to obtain coverage which would not ex¬ 
tend beyond the temporary binding power of agents 
of an insurance company.22 The broker or agent 
ordinarily has authority to accept delivery of the 
policy,** and on such delivery the broker becomes 
a depositary whose possession is that of insured,*^ 


although his authority continues only for the pur¬ 
pose of delivering the policy to insured on demand 
or within a reasonable time without demand.*® 

Acts outside scope of atithority. Insured is not 
bound by acts, contracts, or representations of his 
agent which are without the scope of his real or 
apparent authority,*6 unless he becomes bound by 
ratification, as discussed infra § 171. Where the 
broker’s agency is special he cannot bind insured 
beyond the strict instructions given to him,2*^ and 
instructions merely to procure a specific policy do 
not empower him to procure a different policy,** or 
render him an agent to keep his principal insured.*® 

Subagents. An agent fully authorized to procure 
insurance and to do whatever is necessary for that 
purpose has authority to engage other agents to 
procure the insurance to the extent that he cannot 
obtain it himself, and the subagent will possess the 
same authority as the agent as to the manner and 
method of obtaining the insurance.*® 

§ 170. Notice to Agent 

The Insured is bound by knowledge or notice re¬ 
ceived by his agent within the course of the agency, but 


strenerth of knowledsre Imparted to 
him by insured.—Giberson v. York 
County Mut Fire Ins. Co., 142 A. 
481, 127 Me. 182. 

17, Cal.—Stevenson v. Sun Izis. Of¬ 
fice. 119 P. 629, 17 Cal.App. 280. 

32 C.J. p 1087 note 26. 

18. N.H,—Lavoie v. North British 
& Mercantile Ins. Co., 161 A. 876, 
85 N.B[. 550. reheard 162 A. 182, 85 
N.H. 660. 

ParUoular matters held within 
agent’s anthoxity 

(1) Warranty respecting prior 
loss.—^Bobrow v. XJ. S. Casualty Co., 
246 N.Y.S. 363, 231 App.Div. 91. 

<2) Limitation of coverage.— 
Walsh V. Tadlock, C.C.A.Cal., 104 F. 
2d 131, certiorari denied 60 S.Ct. 107, 
308 U.S. 584, 84 L.Ed. 489—Eagle 
Star & British Dominions v. Tad- 
lock, D.C.Cal., 22 F.Supp. 545. 

(3) Bepresentatlon that Insured 
had burglar alarm.—Hayat Carpet 
Cleaning Co. v. Northern Assur. Co., 
Limited, of London, C.C.AN.Y., 69 
F.2d 805. 

(4) Procurement of policy at in¬ 
creased rate.—^Detroit Trust Co. v. 
Transcontinental Ins. Co. of New 
York, 287 P. 636. 106 Cal.App. 896. 
Ezoessive temporaxy coverage 

The fact that the broker obtains 
Insurance in an amount exceeding 
that requested by Insured does not 
make the insurance invalid as not 
authorized, where a reasonable in¬ 
terpretation of Insured's instructions 


to his broker, in view of the custom 
of Insurance brokers to place more 
Insurance than actually needed to 
permit adjustments for cancellations, 
implies authority to make a tempo¬ 
rary coverage in excess of the 
amount specified, pending the action 
of the principal as to the final cov¬ 
erage.—^Norwich Union Fire Ins. Soc. 

V. Paramount Famous Lasky Corpo¬ 
ration. aCLACaL, 60 F.2d 747. 

19. U.S.—Hammond v. Insurance Co. 
of North America, D.C.N.Y.. 37 F. 
Supp. 674, afilrmed, C.C.A., 118 F.2d 
1013. 

50. Ark.—^Insurance Underwriters* 

Agency v. Pride, 294 S.W. 19. 173 
Ark. 1016. 

N.H.—Lavoie v. North British & 
Mercantile Ins. Co., 161 A. 376, 85 
N.H. 550, reheard 162 A. 182, 86 
N.H. 550. 

N.J.—Orkln v. Standard Fire Ins. Co. 
of New Jersey, 122 A. 828, 99 N. 
J.Law 114. 

W. Va.—Hollywood Lumber & Coal 
Co. V. Dubuque Fire & Marine Ins. 
Co., 92 S.E. 858, 80 W.Va. 604. 

82 C.J. p 1087 note 26 

51. N.H.—^Lavoie v. North British 
& Mercantile Ins. Co., 161 A 376, 
85 N.H. 550, reheard 162 A 182, 86 
N.H 650. 

8S. N.H—^Lavoie v. North Bxitlsh & 
Mercantile Ins. Go., supra. 

83. Ark.—^Insurance Underwriters* 
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Agency v. Pride. 294 S.W. 19, 178 
Ark. 1016. 

32 C.J. p 1086 note 22. 

S4. D.C.—Wilson V. Hartford Fire 
Ins. Co., 17 App.D.C. 14, reversed 
on other grounds 23 S.CL 189, 187 

U. S. 467, 46 L.Ed. 261. 

85. D.C.—Wilson v. Hartford Fire 
Ins. Co., supra. 

8& Minn.—^Zenith Box & Lumber 
Co. V. National Union Fire Ins. Co., 
175 N.W. 894. 144 Minn. 886. 

32 C.J. p 1087 note 27. 

87- Pa.—^Maryland Casualty Co. v. 

Peoples, 26 Pa.Super. 142. 
Ctenezal power not implied 
Employment of a broker to attach 
a new clause to existing policies or 
to secure a more favorable rate, 
does not imply a general power to 
manage and transact the Insurance 
business of Insured or the unquali¬ 
fied right to procure insurance.—Fil- 
kins V. State Assurance, D.C.N.T., 8 
F.2d 889. 

88. Ind.—Celina Mut. Casualty Co. 

V. Baldridge. 10 N.E.2d 904. 213 
Ind. 198, rehearing denied 12 N.E. 
2d 258, 213 Ind. 198. 

Kan.—^Baker v. North River Ins. Ca, 
212 P. 118, 112 Kan. 530. 

32 C.J. p 1087 note 30. 

39. Pa.—^Lock v. Neal Co., 84 Pa. 
Super. 130. 

8Q. N.H—^Lavoie v. North British 
& Mercantile Ins. Co.. 161 A 376. 85 
N.H 550, reheard 162 A 182. 85 N. 
H 550. 
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not by knowledge or notice received after It# termina¬ 
tion. 

Insured is bound by knowledge of his agent or 
notice given to him, in the course of the agency, 
concerning the insurance and the terms of the pol- 
icy,8i and hence under such circumstances insured’s 
ignorance as to the policy provisions is no excuse 
for his failure to comply therewith.32 Insured is 
not chargeable with knowledge or notice which has 
come to the agent after termination of the agen- 
cy,83 as where the agent is employed merely to pro¬ 
cure insurance, and the knowledge or notice comes 
to him after the policy has been delivered to in- 
sured.34 The knowledge of a broker that he has 
not paid the premium to the company’s agent can¬ 
not be imputed to insured where the company’s 
agent has furnished the broker with a receipted bill 
which in itself and on its face negatives any thought 
that the premium has not been paid.^ 

§ 171. Estoppel and Ratification 

The Insured may ratify acts of his broker or agent 
which were originally not within the scope of the agent’s 
authority. Ratification is sometimes permissible even 
after a loss has occurred. 

The general principles of ratification apply to the 
ratification of the unauthorized acts or contracts 
of a broker or agent on behalf of insured.*® If in¬ 
sured’s broker or agent acts beyond the scope of 


his authority in contracting with reference to in¬ 
surance, insured may ratify the acts and thereby 
become entitled to the same rights and subject to 
the same liabilities with respect to the insurance 
as though such acts or contracts had been previ¬ 
ously authorized,* 7 provided he has full knowledge 
of the facts at the time of ratification;** and this 
rule applies with respect to one who assumes to act 
as agent without any authority from insured.** In 
ratifying the acts of his agent with respect to the 
insurance, insured cannot ratify in part and reject 
in part, but must adopt them as a whole or not at 
all.^* Where a contract is made by an agent to 
insure and keep insured certain property, the in¬ 
surance contract is complete when the risk is of¬ 
fered, accepted, and covered, and there is no neces¬ 
sity for a subsequent ratification.^^ 

Time of ratification. Such a ratification may be 
made within a reasonable time after a loss or in¬ 
jury covered by the policy has occurred,^2 unless 
the company has, in the meantime, withdrawn,^* or 
unless intervening rights will be prejudiced there- 
by.44 

§ 172. Duties and Liabilities of Broker or 
Agent to Insured 

a. In general 

b. Actions 


81. U.S.—Easrle Star & British Do¬ 
minions V. Tadlock, D.O.Cal.. 22 P. 
Supp. 545, 548, citing Cozpos TuxIb. 

Tex. —San Angelo Life & Accident 
Ass'n V. Hajmes, Civ.App., 106 S. 
W.2d 863, error dismissed—^Intei> 
state Fire Ins. Co. v. Sorrells, Civ. 
App., 295 S.W. 242. 

Wash.—Carstensen v. Standard Acci¬ 
dent Ins. Co., Ill P.2d 565. 8 Wash. 
2d 72—Carew, Shaw & Bemasconi 
, V. General Casualty Co. of Ameri¬ 
ca, 65 P.2d 689, 189 Wash. 329. 

82 C.jr. p 1086 note 23. 

Insured as bound by terms of pol¬ 
icy delivered to, and accepted by, 
him see infra § 266. 

Notice to broker or agent of c€ui- 
cellaUon of policy see infra S 450. 

38. N.EL—Johnson v. Maryland Cas¬ 
ualty Co., 60 A, 1009, 78 N.H. 259, 
111 Am,S.R. 609 and note. 

38. Mass.—Green v. Star Fire Ins. 
Co., 77 N.E. 649, 190 Mass. 586. 

34. Mass.—Green v. Star Fire Ins. 
Co., supra. 

Mo.—^Edwards v. Home Ins. Co., 73 
S.W. 881, 100 Mo.App. 695. 

35. N.Y.-—New Amsterdam Casualty 
Co. V. Beren, 253 N.Y.S. 515, 142 
Mlsc. 297. 

33. Ka n.—Kennedy v, Mennonite 


Mut. Fire Ins. Co., 152 P. 689, 96 
Kan. 598. 

32 C.J. p 1087 note 34. 

Ratification of insurance contract see 
inffa 5 273. 

37, Ky.—Stuyvesant Ina Co. v. Bajv 
kett, 11 S.W.2d 87, 226 Ky. 424. 
Wash.—Hoover v. Millers Nat Ins. 

Co., 135 P.2d 846, 17 Wash.2d 407. 
32 C.J. p 1087 note 35. 

The bxingiag of an action claim¬ 
ing the (benefit of the policy is a 
ratification of the acts, representa¬ 
tions, and agreements of the agent 
by whom the policy was procured, 
and insured is answerable to the 
fullest extent for what such agent 
did or represented in obtaining the 
policy, within the scope of what in¬ 
sured expected the agent to do or 
represent, or knew he had done.— 
Firemen's Ins. Co. of Newark, N. J., 
V, Butcher, 147 A 267, 102 Vt. 183. 

38i N.C.—^Belk's Department Store 
of New Bern, N. C., v. George 
Washington Fire Ins. Co., 180 S. 
B. 63, 208 N.C. 267. 

32 aj. p 1087 note 36. 

39. U.S.—^Marqusee v. Hartford Fire 
Ins. Co., N.Y., 198 F. 475, 119 GOA, 
251, 42 Ii.R.A,N.S., 1026, reheard 
198 F. 1023. 119 GGA 275. 

82 C.J. p 1087 note 37. 
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40. Ky.—Stuyvesant Ins. Ce. v. 

Barkett, 11 S.W.2d 87, 226 Ky. 424. 
N.C.—^Belk's Department Store of 
New Bern, N. C., v. George Wash¬ 
ington Fire Ins. Co., 180 S.B. 63, 
208 N.C. 267. 

Ttindlug effect of agent’s knowledge 

(1) Insured cannot ratify acts of 
his agent to establish that he was 
holder of policy sued on and re¬ 
nounce binding effect of knowledge 
gained by agent with respect to ne¬ 
gotiations and transactions with the 
company.—Metropolitan Life Ins. Co. 
V. Henry, 24 N.E.2d 918, 217 Ind. 88. 

(2) Notice to agent generally see 
supra 5 170. 

4L Tex.—^Dalton v. Norwich Union 
Fire Ins. Co., Com.App., 213 S.W. 
280, reversing, Civ.App., 176 S.W. 
459—Commerce Ins. Co. v. Lobello, 
Civ.App., 27 S.W.2d 681, error dis¬ 
missed. 

42. N.H.—Johnson v. Maryland Cas¬ 
ualty Co., 60 A 1009, 78 N.H. 269, 
111 Am.S.R. 609. 

82 GJ. p 1087 note 89. 

43. U.S.—^Marqusee v. Hartford BHre 
Ins. Co., N.Y., 198 F. 476, 119 GG 
A 251, 42 L.R.A,N.S., 1026, reheard 
198 F. 1028, 119 GGA 276. 

44. Miss.— JEttna. Ins. Co. v. Henno» 
46 So. 947, 93 Miss. 594. 



44 C.J.S, 


INSUBANCE 


§ 172 


a. In Cteneral 

The broker owes a duty to the Insured to act In 
good faith and with reasonable diligence, and, in the 
absence of negligence or breach of duty on the part 
of the insured. Is liable for his wrongful failure to keep 
the property covered or to notify his principal of the 
want of Insurance. 

An agent or broker employed to effect insurance 
for another, like other agents, owes to his principal 
the duty to discharge with loyalty and good faith 
the trust imposed in him,^5 to obey the instructions 
given to him by insured,^® to exercise reasonable 
skill, care, and diligence in effecting the insur¬ 
ance,^^ and to account to insured for all property 
or money belonging to insured which comes into his 
hands by virtue of the agency.^* An insurance bro¬ 
ker,^® particularly one who acts as general agent 
for insured and who undertakes to keep the prop¬ 
erty insured from year to year,50 is under a duty 
to exercise good faith and reasonable diligence to 


procure the insurance on the best terms he can ob¬ 
tain; and in this connection proper diligence re¬ 
quires him to canvass the market and have ade¬ 
quate knowledge as to the different companies and 
terms available.^! 

A broker or agent who has undertaken to pro¬ 
cure insurance is liable to his principal for the dam¬ 
age suffered by reason of a want of valid insurance 
resulting from his negligence or other breach of 
duty in failing to secure or replace insurance in 
accordance with his undertaking and a general 
undertaking to keep the property of the principal 
insured will render the agent liable for negligence 
in not securing or renewing proper insurance on 
the property.®* Liability of the broker or agent in 
such cases must be predicated on his failure to pro¬ 
cure insurance as agreed, rather than on an alleged 
contract of insurance made by him, where statutes 
prohibit the issuance of contracts of insurance by 


45. Conn.—Cheshire Brass Co. v. 

Wilson. 86 A. 26, 86 Conn. S51. 

82 C.J. p 1087 note 48. 

Duties and liabilities of mortgagor 
and mortgagee as to Insurance see 
the C.J.S. title Mortgages S 328. 
also 41 C.J. p 641 note 67-p 645 
note 16. 

Beereit profits 

An agent who wrongfully cancels 
policies of Insured at short rates, 
causing a substantial loss, and pro¬ 
cures new policies on which he 
makes commissions, is liable to in¬ 
sured for the secret profits made by 
him; and he cannot defeat recovery 
on the ground that statutes prohibit 
rebates and discrimination.—In re 
Browning's Estate, 22 N.Y.S.2d 652, 
175 Misc. 107, aflirmed In re Brown¬ 
ing’s Will, 24 N.T.S.2d 1001, 260 App. 
Div. 1013, appeal denied 25 N.Y.S.2d 
793, 261 App.Dlv. 805, reargument 
denied 25 N.Y.S.2d 797, 261 App.Dlv. 
817. 

ITo duty to ooxLoeal facts 
There is no obligation on the part 
of a broker, in connection with 
the submission of proofs of loss, 
to conceal the facts surrounding the 
loss: and the broker cannot be held 
liable in this connection for mali¬ 
ciously Inducing the company to 
break its contract, where it does not 
appear that the broker was actuated 
by malice in making the report of 
the loss.—^Murphy v. Frank B. Hall 
& Co., 289 N.Y.S. 419, 228 App.Dlv. 
415, affirmed 178 N.B. 874. 254 N.Y. 
579. 

46. R.L—Affleck v. Kean, 148 A. 824, 
325. 50 R.I. 406, citing Corpus JU.- 
sis. 

82 C.J. p 1087 note 44. 

47. CaL—Golpe Inv, Oo. v. Seeley 


& Co., 22 P.2d 85, 36, 133 Cal.App. 
16, citing Corpus JUzis. 

Conn.—^Ursini v. Goldman, 178 A. 

789, 118 Conn. 654. 

N.Y.—Varile v. Wright. 175 N.B. 351, 
256 N.Y. 1, reversing 245 N.Y.S. 
899, 231 App.Div. 788. 

N.C.—Meiselman v. Wicker, 30 S.E. 
2d 817. 

S.D.—^Feldmeyer v. Engelhart. 222 N. 

W. 698, 54 S.D. 81. 

Tex.—Shippers' Compress Co. v. 
Northern Assur. Co., Civ.App., 208 
S.W. 989, error refused. 

82 aj. p 1087 note 45. 

48. Me.—^McKenzie v. Nevius, 22 
Me. 138, 38 Am.D. 291. 

32 C.J. p 1088 note 46. 

43. U.S.—Smyth, Sanford & Gerard 
V. Mlssouri-Kansas-Texas B. Co., 
C.aA.N.Y., 72 P.2d 216. 

sa CaL—Colpe Inv. Co. v. Seeley & 
Co., 22 F.2d 35, 132 Cal.App. 16. 

61. U.S.—Smyth, Sanford & Gerard 
V. Missouri-Kansas-Texas B. Co., 
C.C.A.N.Y.. 72 P.2d 216. 

Cal,—Colpe Inv. Co. v. Seeley & Co., 
22 P.2d 35, 132 CaLApp. 16. 

32 C.J. p 1087 note 45 [a], [b]. 

58. Conn.—^Ursini v. Goldman, 173 

A. 789, 791, 118 Conn. 554, citing 
Corpus Juris. 

Ill.—^Poley V. Wolfie, Steffelin & Co., 
232 111.App. 833—Mosteiko v. Na¬ 
tional Inter Insurers Corporation 
of Chicago, 229 IlLApp. 153. 

Ky.—^Bastham v. Stumbo, 279 S.W. 
1109, 212 Ky. 685. 

N.C.—^Meiselman v. Wicker, 30 S.E.2d 
317—^Boney v. Central Mut. Ins. 
Co. of Chicago, 197 S.B. 122, 213 
N.C. 668. 

R.L—^Affleck V. Kean, 148 A. 324, 50 

B. L 405. 
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S.D.—^Feldmeyer v. Engelhart, 222 N. 

W. 598, 54 S.D. 81. 

Tenn.—Glisson v. Stone, 4 Tenn.App. 
71. 

Tex.—Dargan v. Robinson, Civ.App., 
140 S.W.2d 561, 568, error dis¬ 
missed, citing Corpus Juris—Can- 
field V. Newman, Civ.App., 265 S. 
W. 1052. 

"VTis.—Milwaukee Bedding Co. v. 
Graebner, 196 N.W. 533, 182 Wis. 
171. 

82 C.J. p 1088 notes 48, 51—26 C.J. p 
43 note 77. 

Agreements to procure insurance 
generaUy see infra $ 225. 

Duty of agent to effect insurance 
generally see Agency S 161 e. 
drousnstmioes not ezemptiaig broker 
txom UabUlty 

(1) The broker does not escape li¬ 
ability for representing that insur¬ 
ance has been effected by the fact 
that an inspector for the insurance 
company has stated that the com¬ 
pany would not write the policy un¬ 
less certain changes were made in 
the premises to be covered.—Joseph, 
Inc., V. Alberti, Carleton & Co., 233 
N.Y.S. 168, 225 App.Div. 115, affirmed 
168 N.B. 434, 251 N.Y. BSO. 

(2) An agent sued for breach of 
his oral agreement to procure in¬ 
surance cannot resist liability on 
the ground that the oral agree¬ 
ment was merged in the policy. 

Ga.—Minter v. Georgia Piggly-Wig- 

gly Co., 194 S.B. 176, 177, 185 Ga. 
116. 

K.I.—-Affleck V. Kean, 148 A. 824, 50 
B.I. 405. 

63. Tex.—^Diamond v. Duncan, 172 
S.W. 1100, 107 Tex. 256. rehearing 
overruled 177 S.W. 955, 107 Tex. 
256. and affirming, Civ.App., 138 S. 
W. 429. 

32 C.J. P 1088 note 58. 
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any but authorized insurance companies.®^ If the 
broker or agent is unable to effect the insurance 
as directed it is his duty seasonably to notify his 
principal,but this duty does not beg^n until after 
a reasonable time for ascertaining in the exercise 
of ordinary .diligence whether the insurance can 
be effected.56 The agent or broker ordinarily is 
liable for the resulting damages where, through his 
negligence or wrongful act, he places the insur¬ 
ance in an insolvent company, 57 or in a nonexistent 
company,®8 or in a company which is not authorized 
by law to do business in the state,5® but an agent is 
not liable for placing insurance in an insolvent com¬ 
pany, or in a company not authorized to do busi¬ 
ness in the state, where he makes no representa¬ 
tions which he knows to be untrue, and is acting 
merely for the accommodation of insured in plac¬ 
ing the insurance, not as an agent of the company, 
receiving no pay for his services, and having noth¬ 
ing more to do with the policy. 60 The fact that a 
policy has been adjudicated valid as to some of the 
property covered thereby does not bar an action 
against the broker for failure to procure valid in¬ 
surance as to other property which, because of the 
broker*s negligence, was not properly covered.®^ 
An insurance broker or agent who imdertakes to 
secure a particular insurance coverage for a cus¬ 
tomer and thereafter affirmatively assures the cus¬ 
tomer that he is fully covered in accordance with 
his order is at least morally bound to intervene and 
investigate claims and defend suits against insured 
on the failure of the company to comply with the 
terms of the policy.®^ 


If the broker or agent acts in good faith and 
with reasonable care, skill, and diligence to effect 
the insurance in compliance with his principal’s in¬ 
structions, he is not liable for damages which are 
not due to any fault on his part ;6S nor is he liable 
where insured has waived or is estopped to take 
advantage of the broker’s breach of duty,64 or 
where the contract employing him is void,65 or 
where the insurance directed to be procured would 
have been void.66 An agent who procures a pol¬ 
icy, and thereafter, on obtaining knowledge of the 
cancellation of the policy, and without obligation or 
duty on his part, secures a second policy in a less 
amount, cannot be held liable for the difference be¬ 
tween the amount of the first and the second pol- 
icy.67 In the absence of agreement to that effect, a 
broker is under no duty to advise insured as to the 
expiration of the policy at a particular time.68 

As affected by duty or negligence of insured. 
In accordance with the rule that there can be no 
recovery for losses which might have been pre¬ 
vented by reasonable efforts on the part of the per¬ 
son injured, as discussed in Damages § 33, insured 
is not entitled to recover damages from a broker 
or agent by reason of the latter’s failure to effect 
proper insurance, if insured by reasonable efforts 
on his part could have avoided the loss by procur¬ 
ing other insurance.69 According to some authori¬ 
ties, in the absence of something said or done to 
mislead him or put him off his guard, it is the 
duty of insured to inform himself as to the terms 
and conditions of his policy,70 and the broker is 


54, Wls.—^Milwaukee Bedding* Co. v. 
Graebner, 196 N.W. 533, 182 Wls. 
171. 

55. S.D.—^Peldmeyer v. Engelhart, 
222 N.W. 598. 54 S.D. 81. 

82 C.J. p 1089 note 57. 

Direct notloe ftom ooxnpaay to In- 
RLxed 

Where company canceled insurance 
because Insured was not considered a 
desirable risk, broker's failure to re¬ 
port unsuccessful attempt to replace 
risk with other Insurers and failure 
to notify Insured that original com¬ 
pany would not continue policy did 
not constitute breach of duty to In¬ 
sured. where insured had received di¬ 
rect notice from insurer.—Rovella v. 
Standard Accident Ins. Co., 183 A. 
377, 121 Conn. 134. 

55. Minn.—Backus v. Ames, 81 N.W. 
766. 79 Minn. 145. 

57. D.C.—^Mallery v. Prye, 21 App. 
D.C. 105. 

32 C.J. p 1089 note 54. 

5a Pa.—^Vazm v. Downing, 10 Pa. 

Co. 59, 20 Phlla. 848. 

59. N.Y.—Murphy v. Frank B. ttoU 


& Co., 239 N.Y.S. 419, 228 App.Div. 
415, affirmed 173 N.B. 874, 254 N.Y. 
579. 

32 C.J. p 1089 note 66. 

Personal liability of agent acting for 
unauthorized foreign company see 
supra § 85. 

60. Ky.—^Eastham v, Stumbo, 279 
S.W. 1109, 212 Ky. 686. 

61. N.C.—Case v. Ewbanks, Ew- 
banks & Co.. 140 S.E. 709, 194 N. 
C. 775. 

6a N.C.—^Boney v. Central Mut Ins. 
Co. of Chicago, 197 S.E. 122, 213 
N.C. 563. 

Estoppel to deny coverage 
An insurance agency which not 
only undertook to secure for a cus¬ 
tomer a particular specified insur¬ 
ance coverage, but subsequently af¬ 
firmatively assured customer that It 
was fully covered In accordance with 
Its order, whereupon the customer 
relying on the assurance paid the 
premium without further negotia¬ 
tions with respect to Insurance cov¬ 
erage, was estopped to deny that the 
Insurance ordered covered Insured.— 
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Boney v. Central Mut Ins. Co. of 
Chicago, supra. 

^3- in.—^Mostelko v. National Inter 
Insurers Corporation of Chicago. 
229 I11.APP. 153. 

32 C.J, p 1088 note 47, p 1089 note 64 
Cb], [c]. 

64. U.S.—Johnson & Mlgglns v. 
Harper Transp. Co., D.C.Maas., 228 
P. 730, reversed on other grounds, 
C.C.A., 244 F. 936. 

32 C.J. p 1088 note 49. 

65. Ga.—Manls v. Pruden, 88 S.B. 
967, 145 Ga. 239. 

82 C.J. p 1088 note 50. 

66. Mass.—Alsop v. Colt 12 Masa 
40. 

67. Pa.—Lock V. Neal Co., 84 Pa. 
Super. 180. 

38- N.Y.—^Holskln v. Hurwitz, 208 
N.Y.S. 38, 211 App.Div. 731, fol¬ 
lowed in 215 N.Y.S. 863, 216 App. 
Dlv. 800. 

69- Colo.—^Mayhew v. Glaaler, 189 P. 

843, 68 Colo. 860. 

82 C.J. p 1089 note 60. 

76. U.S.—Frles-Bresllu Co. v. Ber- 
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under no duty to inform him thereof unless request¬ 
ed,*^^ and notwithstanding a breach of contract on 
the part of the broker, if insured’s failure to have 
an adequate policy is due to his own negligence in 
not ascertaining the defect and procuring another 
policy, he cannot recover damages from the broker 
for a loss,*^2 or at least can recover nominal dam¬ 
ages only.7® According to other authorities, how¬ 
ever, if insured has no knowledge that the policy 
procured is not a proper or valid one he is not 
prevented from recovering full damages from the 
broker by reason of the fact that he retains the 
policyor fails to examine it when delivered to 
him.7® 

Payment of premiums. In the absence of custom 
or agreement to the contrary, insured cannot de¬ 
mand or claim any credit period within which to 
reimburse his agent for premiums to be advanced 
by the agent,and where, as between insured and 
his broker or agent, the terms of premium pay¬ 
ments are definitely fixed, as, for example, quarter¬ 
ly in advance, time is of the essence.^^ The fact 
that other brokers, through whom insured’s broker 
places the insurance, extend credit to insured’s bro¬ 
ker does not imply a like extension of credit to in- 
sured,'^8 nor does the fact that insured’s broker has 
waived prompt payment of one installment of a 
premium create an obligation to grant an extension 
of credit on subsequent installments, at least after 
reasonable notice to insured that exact perform¬ 
ance of the contract will be insisted on.79 An in¬ 
sured seeking to recover damages from a broker for 
the broker’s failure to pay a premium to the compa¬ 


ny must prove that cancellation of the policy, and 
the consequent loss of its protection, was caused 
by the broker’s conduct in not promptly paying the 
premium to the company or its agent,^® and liabil¬ 
ity of the broker does not arise where it appears 
that a policy was in fact issued, and was canceled 
not for nonpayment of premium, but because in¬ 
sured was not considered a desirable risk.^i 

Measure of damages. As a general rule the lia¬ 
bility of the agent with respect to a loss, by reason 
of his breach of duty, is that w^hich would have 
fallen on the company had the insurance been prop¬ 
erly effected,®® together with such other damages 
as proximately result from the breach,®® and less 
the amount of unpaid premiums or cost of the in¬ 
surance.®^ 

b. Actions 

Actions brought by the principal or the Insured for 
breach of duty owing to him by the agent or broker 
may be laid in contract or tort, and are governed by 
the general rules applicable in civil actions. 

Where the broker has failed in the duty he has 
assumed of obtaining protection against a desig¬ 
nated risk, the principal may sue either for breach 
of the contract or in tort for breach of duty im¬ 
posed on the broker.®® It is not necessary for in¬ 
sured, in order to recover from the broker or 
agent, to show that he has sued the insurance com¬ 
pany,®® it being sufficient to show that the policy 
is defective or invalid and that the company has 
refused to pay either in whole or in part.®*^ Ac¬ 
tions brought by an insured or principal against 
a broker or agent to recover for the latter’s breach 


gen. Pa., 176 F. 76, 99 aC.A. 884, 
certiorari denied 30 S.Ct. 410, 216 
U.S. 609, 54 L..Bd. 347. 

82 aj. p 1089 note 61. 

71. XJ.S.—^Prles-Breslin Co. v. Ber¬ 
gen, supra. 

72. Mich.—Seaman v. Rlndge, 161 N. 
W. 919, 195 Mich. 417. 

73 . N.C.—Elam v. Smlthdeal Realty 
& Ins. Co., 109 S.B. 682. 182 N.C. 
599. 

74. N.T.—Israelson v. Williams, 161 
N.T.S. 679, 166 App.Div. 25. appeal 
denied 162 N.T.S. 1119, 167 App. 
Dlv. 938, and appeal dismissed 109 
N.B. 1079. 215 N.T. 684. 

75. Mo.—Harris v. A. P. Nichols 
Inv. Co., App., 25 S.W.2d 484. 

Tenn.—Glisson v. Stone. 4 TeniuApp. 
71. 

82 C.J. p 1089 note 68. 

76. U.S.—Ruby S. S. Co. v. Johnson 
& Higgins. C.C.A.N.T.. 18 F.2d 948, 
affirming, D.C., Ruby S. S. Cor¬ 
poration V. Johnson & Higgins, 12 
F.2d 188, certiorari denied 48 S.Ct 
88, 275 U.S. 544, 72 L.Ed. 417. 


77. U.S.—Ruby S. S. Co. v. Johnson 
& EUggins, supra. 

Bight to caacel 

Broker was held within its rights 
in canceling marine policy, fully 
paid as between insurer and insured, 
on Insured’s failure to pay premium, 
notwithstanding insured's financial 
ability to obtain other insurance.— 
Ruby S. S. Co. v. Johnson & Hig¬ 
gins, supra. 

78 . U.S.—Ruby S. S. Co. v. Johnson 
& BUggins, supra. 

79. U.S.—Ruby S. S. Co. v. John¬ 
son & BUgglns, supra. 

80. Conn.—^Rovella v. Standard Ac¬ 
cident Ins. Co., 183 A. 377, 121 
Conn. 184. 

81. Conn.—^Rovella v. Standard Ac¬ 
cident Ins. Co., supra. 

82. Conn.—Ursinl v. Goldman, 178 
A. 789, 118 Conn. 564. 

Or,—Williams v. International Har¬ 
vester Co.. 141 P.2d 887, 841. 172 
Or. 270, citing Corpus Juxis. 

82 C.J. P 1089 note 72. 
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Market value of property at time 
and place of loss 

Mo.—Cunningham v. Holzmark, 87 S. 
W.2d 956, 226 Mo.App. 762, motion 
overruled 47 S.W.2d 1097, 226 Mo. 
App. 762. 

Tex.—Dargan v. Robinson, Clv.App., 
140 S.W.2d 561, error dismissed. 

83. Conn.—Cheshire Brass Co. v. 
Wilson, 86 A. 26, 86 Conn. 551. 

32 aJ. p 1090 note 73. 

84. Or.—VS)’'illiams v. International 
Harvester Co., 141 P.2d 837, 841, 
172 Or. 270, citing Corpus Juris. 

Tex.—Diamond v. Duncan, 172 S.W. 
1100, 107 Tex. 266, rehearing over¬ 
ruled 177 S.W. 955, 107 Tex. 266. 

85. Conn.—^Ursinl v. Goldman, 178 
A. 789, 118 Conn. 654. 

86. Mo.—^Harris v. A. P. Nichols 
Inv. Co.. App., 25 S.W.2d 484. 

N.T.—Scharles v. Hubbard, 131 N.T. 
S. 848, 74 Misc. 72. 

87. N.T.—Scharles v. Hubbard, su¬ 
pra. 
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of his duties Or obligations are governed by the 
usual rules respecting parties*^ and pleadings.*® 
The pleadings of insured or the principal,®® and 
of the broker or agent,®i must be sufficient to jus¬ 
tify the relief sought 

The presumption is that the broker did his duty, 
and insured or applicant therefor has the burden 
of showing that the b^roker was negligent.®® How¬ 
ever, where it appears that the broker was at fault 
in failing to effect insurance as directed, it is in¬ 
cumbent on the broker to establish a defense that 
insured suffered no actual damage for the reason 
that the risk was not insurable in any reputable 
company.®® The broker must prove the amount of 
unpaid premiums or the cost of insurance to be 
entitled to an allowance therefor.®^ Actions 
against the broker or agent are governed by the 
usual rules respecting admissibility of evidence®* 
and the weight and sufficiency thereof.®® As in 
other civil actions, questions of law are for the 
court,®7 while questions of fact are for the jury.®* 


The question of the negligence of the broker or 
agent is usually one of fact for the jury;®® but 
where the facts are undisputed it is a question of 
law for the court to determine whether an agree¬ 
ment for the placing of insurance creates a broker¬ 
age with the duty placed on the broker to use dili¬ 
gence in procuring the insurance.^ 

Instructions in actions against a broker or agent 
for breach of a duty to his insured or principal are 
governed by the general rules governing instnic- 
tions in civil actions.® 

§ 173. Duties and Liabilities of Insured to 

Broker or Agent 

a. In general 

b. Lien of broker or agent 
a. In General 

For wrongful breach of Ms agreement to accept in¬ 
surance and pay the premiums thereon, Insured is liable 
to the broker for damages, which ordinarily are In the 


88. Owner* of pr op erty 

Those who hold the entire legal 
title to the property involved axe 
proper plaintiffs; and even if plain¬ 
tiffs are not the sole owners they are 
not precluded from suing for negli¬ 
gent failure to procure insurance.— 
Brown v. Escher, 260 NT.Y.S. 409, 
140 Mlsc. 292. 
aroajolnder of mortgagee 
Failure of the owners of the prop¬ 
erty to Join the mortgagee as plain¬ 
tiff is not fatal to the action.—Brown 
V. Escher, supra. 

89. N.T.—^Burgess v. Jackson, 46 N. 
T.S. 326, 18 App.Div. 296. affirmed 
67 N.B. 1105, 162 N.T. 632. 

32 C.J. p 1089 note 66 [a]. 

99. Conn.—Cheshire Brass Co. v. 

Wilson, 86 A. 26, 86 Conn. 651. 
82 C.J. p 1087 note 43 [aj (2). 
OomplBlnt or declaration hdd insnffl- 
dent 

Ill.—^Lawson v. Fayart, 274 IlLApp. 

88 . 

N.T.—^Holskln v. Hurwitz, 208 N.T.S. 
38, 211 App.Div. 731, followed in 
215 N.T.S. 868, 216 App.Div. 800. 
Wash.—^Hamp v. Havens, IS P.2d 76, 
169 Wash. 382. 

91. Amnrex held Insuffleleiit to in¬ 
voke particular provisions of insur¬ 
ance law.—^Travlos v. Commercial 
Union of America, 288 N.T.S. 692, 
135 Miso. 895. 

Amount of premiums 

The broker must plead the amount 
of unpaid premiums or cost of in¬ 
surance to entitle him to an al¬ 
lowance therefor.—^Diamond v. Dun¬ 
can, 172 S.W. UOO. 107 Tez. 266, 
rehearing overruled 177 S.W. 966, 107 
Tex. 266. 


99. Minn.—^Backus v. Ames, 81 N. 

W. 766, 79 Minn. 146. 

32 C.J. p 1088 note 47 [c]. 

93. Conn.-^-Urslnl v. Goldman, 173 
A. 789, 118 Conn. 664. 

94. Tex.—^Diamond v. Duncan. 172 
S.W. 1100, 107 Tex. 266, rehearing 
overruled 177 S.W. 955, 107 Tex. 
256. 

95. Minn.—^Backus v. Ames, 81 N.W. 
766, 79 Minn. 146. 

32 aj. p 1088 note 53 Eal. 

96. Evidence hdd suflioleBt 

<1) To show misrepresentation of 
broker in stating that Insurance 
had been effected.—^Joseph, Ina v. 
Alberti. Carleton & Co., 232 N.T.S. 
168, 225 App.Div. 116, affirmed 168 
N.E. 434. 251 N.T. 580. 

(2) To show negligence or breach 
of duty on the part of the broker or 
agent generally. 

Mo.—Harris v. A. P. Nichols Inv. Co„ 
App., 25 S.W.2d 484. 

N.C.—Case v. Ewbanks, Ewbanks & 
Co., 140 S.B. 709, 194 N.C. 775. 

R. I.—Affleck v. Kean, 148 A. 824, 50 
R.I. 405. 

S. D.—^Feldmeyer v. Engelhart, 222 
N.W. 698. 64 S.D. 81. 

Wis.—^Milwaukee Bedding Co. v. 
Graebner, 196 N.W. 633, 182 Wis. 
171. 

(3) To show that the loss incurred 
would have been within the cover¬ 
age of the policy.—Joseph, Inc. v. Al¬ 
berti, Carleton & Co., supra. 

(4) To show other matters.—^Poley 
V. Wolfle, Steffelin & Co., 282 JXL 
App. 388. 

Bvidsnoe held lusnltloient 

(1) To establish contract to pro¬ 
cure insurance. | 
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Mass.—^Heaphy v. Kimball, 200 N.E. 

551, 298 Mass. 414. 

Wash.—Pasce v. Clark, 121 P.2d 367, 
12 Wash.2d 800—Lewis v, H. J. 
Schwinn & Co.. 226 P. 129, 180 
Wash. 49. 

(2) To establish other matters.— 
Protas v. Modem Inv. Corporation, 
128 S.W.2d 860, 198 Ark. 80(N-82 C. 
J. p 1089 note 60 [a]. 

97. IlL—^Mostelko v. National Inter 
Insurers Corporation of Chicago, 
239 IlLApp. 153. 

98i QnestdOBS held for Jury 

(1) Directions of insured to agent 
as to description of property to be 
Insured.—^Affleck v. Kean, 148 A. 324, 
50 H.L 405. 

(2) Whether Insured was chargea¬ 
ble with want of diligence in not in¬ 
forming himself of contents of pol¬ 
icy. 

Conn.—^Urslnl v. Gk>ldman, 173 A. 789, 
118 Conn. 564. 

N.C.—^Blam v. Smlthdeal Realty & 
Ins. Co., 109 S.E. 682, 182 N.C. 699. 

99. CaL—Colpe Inv. Co. v. Seeley & 
Co.. 22 P.2d 85, 36, 182 Cal.App. 
16, citing Corpus JUxls. 

S.D.—^Feldmeyer v. Engelhart, 222 
N.W. 698, 64 S.D. 81. 

32 C.J. p 1088 note 48 [bl. 

1. HI.—^Mostelko V. National Inter 
Insurers Corporation of Chicago, 
229 IlLApp. 158. 

2. «Xastrootloiis held proper 

S.D.—^Peldmeyer v. Engelhart, 222 N. 

W. 598, 54 S.D. 81. 

XdLstmoilons held exxoaeous or pxop- 
eoely refused 

Conn.—Urslni v. Goldmfui, 178 A. 
789, 118 Conn. 554. 
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sum the broker would have made if the insurance had 
been accepted; but he incurs no liability for commissions* 
as such* where by custom such commissions are paid 
by the Insurance company. 

In the absence of any custom or agreement where¬ 
by the compensation of the broker or agent is to 
be paid by the insurance company, one who em¬ 
ploys a broker or agent to procure insurance is, in 
accordance with the general law of agency, required 
to compensate him for his services and if he 
agrees to accept and pay premiums on the insur¬ 
ance when procured, and thus enable the broker to 
earn his commission from the company, he is liable 
for damages caused by his wrongful breach of the 
agreement.^ However, where by custom of busi¬ 
ness a broker’s compensation comes from the com¬ 
pany in the shape of a commission or percentage 
on the premiums paid, one who employs an insur¬ 
ance broker to obtain insurance does not thereby 
incur any liability to pay the broker commissions as 
such;5 and in any event the broker is not entitled 
to recover for his services, if, by reason of his 
failure to perform them properly, insured is justified 
in refusing to pay the premiums and canceling the 
policies.® The broker does not lose his right to 
compensation by the fact that he acts for both in- 
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sured and the insurance company, where he does 
so with the knowledge and consent of both.*^ 

Contracts between insured and a broker or agent 
whereby insured agrees, among other things, to 
procure insurance through the broker exclusively 
for a given period, including contracts in which the 
rates to be charged for the insurance are fixed, 
have been held valid and binding on insured, ren¬ 
dering him liable in damages for a breach thereof.® 
However, one who employs a broker for the plac¬ 
ing of specific policies of insurance is not thereby 
restricted from employing other brokers for future 
policies,® and where no specific period of time is 
mentioned in a contract, the customer on terminat¬ 
ing the contract and obtaining insurance elsewhere 
is not liable in damages.^® An insured who gives 
a broker an exclusive agency to place all insur¬ 
ance to be carried by insured on particular property 
for a prescribed period is not liable for damages 
on his disposition of his interest in the property 
within the prescribed period, thereby preventing the 
broker from earning further commissions, where 
the agfreement between. the parties negatives any 
implication that insured was obliged to continue his 
connection with the property for the prescribed pe- 
riod.ll 
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а. N.T.—Davis V. Musinfir, 138 N.T. 
S. 1009. 

32 G.J. p 1090 note 78. 

Right to compensation as dependent 
on payment of license fee see su¬ 
pra § 85. 

4. U.S.—Smyth, Sanford & Gerard 
V. Mlssourl-Kansas-Texas H. Go., 
C.aA.N.Y.. 72 F.2d 216. 

N.T.—Kom V. Reich, 228 N.T.S. 164, 
181 Mlsc. 742, affirmed 281 N.Y.S. 
792, 225 App-Dlv. 671. 

32 G.J. p 1090 note 84. 

B. N.Y.—Amdt V. Miller, 96 N.Y.S. 

604, 48 Misc. 612. 

82 CJ. p 1000 note 84. 

б . N.Y.—Strasburger v. Goldenberg, 
109 N.Y.S. 808. 

32 CJ. p 1090 note 80 [a]. 

Brescli by broker not shown 

(1) Insurance broker’s refusal to 
make change In sprinkler system rec¬ 
ommended by insurance Inspector 
was held not failure to perform con¬ 
tract with Insured precluding recov¬ 
ery for Insured’s breach thereof.—I. 
Tanenbaum Son & Co. v. Brooklyn 
Furniture Co., 242 N.Y.S. 881, 229 
APP.D1V. 469, affirmed 176 N.E. 321, 
255 NY. 679. 

(2) The fact that insured has ac¬ 
cepted a policy in a different com¬ 
pany is not conclusive proof that 
the broker was negligent in canvass¬ 
ing the market so as to deprive him 
of his right to damages, x>artlcularly 
where the risks under the two poli- 

44GJF.S.-4S5 


cles are different.—Smyth, Sanford 
& Gerard v. Mlssourl-Kansas-Texas 
R. Co., C.C.A.NY., 72 P.2d 216. 

7. Mo.—McGee v. Dunnlgan, App., 
223 S.W. 681. 

Dual agency generally see supra 5 
141. 

8 . CaL—San Francisco Realty Co. v. 
Linnard. 276 P. 368, 98 CaLApp. 38. 

NY.—^I. Tanenbaum Son & Co. v. 
Brooklyn Furniture Co., 242 N.Y.S. 
381, 229 App.Div. 469, affirmed 176 
N.E. 821. 256 NY. 679—1. Tanen¬ 
baum Son & Co. V. Rothenberg & 
Co., 194 NY.S. 315, 201 App.Div. 
272. VI 

Okl.—Georgia Home Ins. Co., Colum¬ 
bus, Ga., V. Choctaw Cotton Oil Co., 
5 P.2d 152, 153 Okl. 194. 

Tja-MUt y sad oompensatioa imnu> 
saoe held imduded 
A contract obligating the customer 
to procure all its insurance through 
a named broker was held to apply 
to the customer's public liability and 
workmen's compensation insurance, 
especially where the parties had by 
their acts indicated such an under¬ 
standing of the contract— 1. Tannen- 
baum Son & Co. v. Taglarenl, 179 A. 
638, 116 N.J.Law 299. 

XBsuzaaos of iasuzod’s lessee 

Where insured agreed to maintain 
a certain amount of insurance to be 
placed through a particular broker, 
and further agreed not to sublet 
without effecting a contract between 
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the subtenant and the broker of like 
tenor, the broker cannot claim a 
breach of the contract based on in¬ 
sured’s execution of a lease where 
the broker has accepted a contract 
for insurance with the lessee; and 
this is so notwithstanding the lease 
antedates the insurance contract be¬ 
tween the broker and the lessee.— 
I. Tanenbaum Son & Co. v. Drumbor- 
Bingell Co., aC.A.Pa., 47 F.2d 1009. 
certiorari denied 62 S.Ct 7, 284 U.S. 
619, 76 Ii.Ed. 528. 

9. Cal.—Hanley v. Marsh & Mclten- 
nan-J. B. F. Davis & Son, 117 P.3d 
69, 46 Cal.App.2d 787. 

10. Dl.—Smullan v. Kensington 
Steel Co., 83 NK2d 782, 810 Ill. 
App. 264. 

CaaoaUng insuzaaoe poUoy 
Where insured had no contract 
with insurance broker. Insured could, 
without liability to broker, arbitrar¬ 
ily exercise its privilege of cancel¬ 
ing open ocean cargo policy, al¬ 
though insured’s sole purpose in 
doing so was to terminate broker^ 
right to earn future commissions 
under the i>ollcy.—^Beidler & Book- 
myer v. Universal Ins. Co., C.C.AN 
Y., 184 P.2d 828, affirming, D.C., Beld- 
ler & Bockmyer Co. v. Universal Ins. 
Co., 46 F.Supp. 806. 

11 . CaL—San Francisco Realty Co. 
V. Linnard, 276 P. 368, 98 CaLApp. 
83 . 
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An insured or applicant for insurance incurs no 
liability for services rendered by a broker where 
he has not employed the broker ,12 and the fact that 
an insurance broker has brought to the attention 
of a person the duty of such party to insure prop¬ 
erty, has conferred with him about the insurance, 
and has submitted various plans and secured rates, 
does not create any contract, express or implied, 
that if such insurance were secured it would be 
placed througli the broker.^s The customer does 
not incur liability by the mere fact that he ulti¬ 
mately got the benefit of rates proposed by the 
broker,or because he placed the insurance 
through other brokers, notwithstanding the partic¬ 
ular broker worked diligently and that it might have 
been fairer to employ him.i^ The fact that a pro¬ 
spective customer requests proposals from a bro¬ 
ker places the customer under no obligation to ac¬ 
cept the proposal when made,l® and he may reject 
anj*- and all proposals for any reason or without any 

reason.i7 

Extent of liability; measure of damages. Where 
the broker is entitled to compensation from insured 


or applicant for insurance, the extent of his right 
'thereto and the amount thereof depends on the 
terms of his contract of employment,!8 and insured 
is liable for all damages suffered by the broker or 
agent by reason of any breach of contract on the 
part of insured.!® For the customer's failure to 
take a policy as ordered and pay premiums thereon, 
the broker is ordinarily entitled to recover from the 
customer the amount of commission the broker 
would have received if the customer had performed 
his part of the contract,®® although if the policy 
contains a cancellation clause the broker is charge¬ 
able with notice that the policy might run but a 
short time and less than the whole premium be 
earned,®! and in such a case he cannot recover for 
the loss of anticipated commissions on insured's 
cancellation of the policy,®® but is limited to com¬ 
missions on premiums earned up to the time of 
cancellation.®® Insured fs liable for reimbursement 
to the broker of the expenses incurred on insured's 
request or behalf in procuring the insurance,®4 such 
as for premiums advanced in procuring or main¬ 
taining the insurance,®® and, subject to the usual 


13. Maas.—Cronin v. National Shaw- 
mut Bank. 27 N.E.2d 717. 806 
Mass. 202. 

13. Cal.—^Hanley y. Marsh & Me* 
Lennan-J. B. P. Davis & Son, 117 
P.2d 69, 46 Cal.App.2d 787. • 

14. Mass.—Cronin v. National Shaw- 
mut Bank, 27 N.B.2d 717, 306 
Mass. 202. 

15. Cal.—^Hanley v. Marsh & Mc- 
Lennan-J. B. P. Davis & Son, 117 
P.2d 69, 46 Cal.App.2d 787. 

16L Cal.—^Hanley y. Marsh & Me* 
Dennan*J. B. P. Davis & Son. supra. 
Mass.—Cronin y. National Shawmut 
Bank. 27 N.E.2d 717, 306 Mass. 202. 
Proposal hflid more offer 

The askingr fbr proposals Is a 
mere call for an offer, and it is 
the broker that makes the offer 
by submittinff his proposal; no eon- 
tract comes Into existence unless or 
until the prospective customer ac¬ 
cepts that offer, and he is under no 
duty to accept.—^Hanley v. Marsh & 
McLennan-J. B. P. Davis & Son, 117 
P.2d 69. 46 Cal.App.2d 787. 

17. Cal.—^Hanley v. Marsh & Mc- 
Lennan-J. B. P. Davis & Son, su¬ 
pra. 

18. N.T.—Tanenbaum Co.. Sprinkler 
Contracts, v. Sixth Avenue Twen¬ 
ty-Third Street Corporation, 48 N. 
Y.S.2d 415. 

82 C.jr. p 1090 note 80, p 1091 note 93 
Ea]. 

19. U.S.—^International Glass Co. v. 
Krouse. C.C.A.Pa., 282 F. 206. 

32 C.J. p 1090 note 88. 

SKk U.S.—Smyth, Sanford & Gerard 


[ V. Mlssouri-Kansas-Texas R. Co., 
C.C.A.N.T., 72 P.2d 216. 

Cal.—San Francisco Realty Co. v. 
Linnard, 276 P. 368, 98 Cal.App. 
33. 

N.T.—Clinchy y. Grandview Dairy, 27 
N,Y.S.2d 793. 262 App.Div. 51, ap¬ 
peal granted 29 N.Y.S.2d 512, 262 
App.Dlv. 845. affirmed 41 N.E.2d 
792. 288 N.Y. 602. 

32 C.J. p 1090 note 88 [b] (1). 

21 . N.Y.—John A. Eckert & Co. v. 
Pathd Preres, 174 N.Y.S. 740. af¬ 
firmed 170 N.Y.S. 1089, 182 App. 
Dlv. 912. 

32. N.Y.—John A. Eckert & Co. v. 

Paths Preres, supra. 

83. N.Y.—Clinchy v. Grandview Dai¬ 
ry. 27 N.Y.S.2d 793, 262 App.Dlv. 
51, appeal granted 29 N.Y.S.2d 512, 
262 App.Dlv. 845, affirmed 41 N.E. 
2d 792, 288 N.Y. 502. 

24. Wash.—Ward v. Tucker, 86 P. 

126. 1086, 7 Wash. 899. 

WIs.—Silverman v. Kaukauna Gas, 
Electric Light & Power Co., 133 
N.W. 640, 147 Wis. 454. 

85. Neb.—^Bleicher v. Heeter, 4 N.W. 
2d 897, 901, 141 Neb. 787, Quoting 
Corpus Juris. 

26 C.J. p 62 note 51, p 116 note 61— 
32 C.J. p 1090 note 90—88 C.J. P 
67 note 90—^p 68 note 98. 
SubrogatloxL 

Such liability may be enforced on 
the principle of subrogation. 

Ill.—Gillett V. Insurance Co. of North 
America, 39 IllA.pp. 284. 

Neb.—^Bleicher v. Heeter, 4 N.W.2d 
897, 901, 141 Neb. 787, quoting 
Corpus Juris. 


PaymeiLt after tenuluatlon of ageiu 
oy 

The fact that Insurance broker 
paid premium after termination of 
agency is immaterial where liability 
to pay arose during agency.—^Wag- 
ner-Taylor Co. v. Splnelli, 146 A. 606, 
295 Pa. 455. 

Attachment of risk 

(1) Insured is not liable for a pre¬ 
mium paid by the broker after no¬ 
tice from insured that the risk has 
not attached.—Shoemaker v. Smith, 
2 Binn., Pa., 239. 

(2) However, an agent who has 
paid premiums and kept property 
insured, pursuant to agreement be¬ 
tween him and insured, can recover 
the amount of premiums advanced 
by him, even though the property 
had been sold and no protection was 
therefor afforded, where the agent 
had no knowledge of the sale of the 
property.—Crescent Ins. Agency v. 
Thomas, La.App.. 161 So. 683. 

Beoovery before payment by broker 
to underwriter ^ 

Where it is the custom for marine 
insurance brokers to buy the insur¬ 
ance and deliver the policies on their 
own account, a broker can recover 
from insured the premiums on poli¬ 
cies secured by l^im. although he has 
not paid such premiums to the un¬ 
derwriter.—Ward V. Tucker, 85 P. 
126, 7 Wash. 399. rehearing denied 
35 P. 1086. 7 Wash. 399. 

Amount 

Insurance agent paying premium 
for insured on lattePs agreement to 
repay agent, was held entitled to re- 
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rules respecting legality and consideration, insured 
may be held liable on a note or other commercial 
paper given to the broker for the premium.26 
Under a statute prohibiting a broker who effects 
certain kinds of insurance from charging any great¬ 
er sum than the rate of premium fixed by the in¬ 
surance company, but permitting such a broker to 
make a special contract in writing for his compen¬ 
sation, an oral contract to pay the broker a sum 
exceeding the allowed premium is invalid;-^ and 
the broker cannot enforce such a contract by waiv¬ 
ing his right to the excess and suing only for the 
amount of the premium.28 


Liability to company's agent Where insured 
deals with the agent of the company in procuring 
insurance, he is not liable to such agent for his 
ser\'ices in making out the policy29 or for damages 
for breach of contract on his refusal to accept the 

policy.SO 

Actions by a broker or agent to recover from 
insured the amount of premiums, commissions, or 
other damages allegedly due are governed by the 
rules applicable in other civil actions^^ respecting 
parties,32 pleadings,33 presumptions,34 burden of 
proof,35 admissibilitj' of evidence,33 weight and 
sufficiency thereof,37 and trial and judgment.®® 


cover full amount without deducting 
agent's commission.—O'Reilly v. Mil¬ 
ler. 268 P. 869, 148 Wash. 277. 

Bight to choose agent 

In an action by an agent against 
insured for renewal premiums paid 
by the agent, the fact that insured 
had the right to select and deter¬ 
mine the agency to take care of the 
renewal payments of premiums Is 
immaterial, where the personality of 
the person rendering the service is 
immaterial and insured accepted the 
benefit of the renewals.—^Dwight R. 
Woodford Co. v. Johnson, 183 N.E. 
710. 281 Mass. 391. 

ge. Ga.—^Dunn v. Abrams, 25 S-B- 
766. 97 Ga. 762. 

Mo.—^Bloodworth v. Alcorn, App., 246 
S.W. 995, 

Ohio.—McDonald & Frazier v. Scher^ 
vlsh, 6 Ohio App. 88. 

Tezms asud oonditloas of policy 
Applicant's obligation on premium 
note, payable to insurer's agent is 
determinable by terms and conditions 
of application and policy.—^Tarver v. 
Swann, 137 S.B. 126, 36 Ga.App. 461. 
Defenses 

In action by insurance broker, 
holder of premium note for hail in¬ 
surance, charge that insurance com¬ 
pany. not made party, had Indulged 
in discriminatory practices unfavor¬ 
able to defendants, was held no de¬ 
fense.—^Van Arsdale-Osborne Broker¬ 
age Co. V. Stull, 293 P. 523, 131 Kan. 
676 . 

a7. N.Y.—Robert Hull & Co. v- 
Ecllpse Dress Co., 249 N.T.S. 126, 
139 Misc. 600. 

28. N.T.—Robert Hull & Co. v. 

Eclipse Dress Co., supra. 

39. N.Y.—^Townsend v. Tompkins, 10 
N.Y.S. 797. 67 Hun 591 —Angstrelch 
V. Beck, 166 N.Y.S. 449. 

30. N.Y.—Angstreich v. Beck, supra. 
32 C.J. p 1091 note 98. 

31. Illegal agreement 

Insurance agency which, in viola¬ 
tion of the statute, agreed to give 
rebates on policies issued by it could 
not maintain an action to recover 
premiums allegedly due on policies. 


since the court would not lend its aid 
for the collection of premiums aris¬ 
ing from such a prohibited and ille¬ 
gal arrangement—Word v. J. B- 
Earnest & Co., Civ.App., 129 S.W.2d 
833, reversed on other grounds J. B. 
Earnest & Co. v. Word, 152 S.W.2d 
326, 137 Tex. 16. 

33i Suit for presttinms in broker’s 
own name 

A broker who effects insurance and 
pays the premium may recover the 
premium in an action in his own 
name, especially where insured re¬ 
quested him to charge the premium 
in his account with insured. 

Maas.—^Taylor v. Lowell, 3 Mass. 331, 

3 Am.D, 141. 

N.Y.—Tannenbaum v. Bloomlngdale, 
58 N.Y.S. 235. 27 Misc. 532. 

33 , jjlagation of written oontraot 
Where statutes prohibit a broker 
from charging any greater sum than 
the premium fixed by insurer, ex¬ 
cept pursuant to a special contract 
in writing, it has been held essential 
to the statement of a cause of ac¬ 
tion seeking recovery of an amount 
in excess of the premium fixed by 
the company to allege that the agree¬ 
ment with the broker was in writ- 
Ing, as against the contention that j 
the statute is an extension of the 
statute of frauds and that defend¬ 
ant is required to plead as a defense 
that the contract was not In writing. 
—Robert Hull & Co, v. Eclipse Dress 
Co.. 249 N.Y.S. 126, 139 Misc. 600. 

Complaint held suilloient 
jjr.Y.—^Kom V. Reich, 228 N.Y.S. 164, 
131 Misc. 742, affirmed 231 N.Y.S. 
792, 225 App.Div. 671. 

34. Exercise of power of oaacella.- 
tlon 

Presumption is not that power of 
cancellation embodied in the poli¬ 
cies would have been exercised, but 
to the contrary.—McGee v. Dunnl-| 
gaur Mo.App., 223 S.W. 681. 

85, Me.—^Lord v. Downs, 92 A. 827, 
112 Me. 896. 

32 C.J. p 1090 note 90 [a]. 
Dioozreotness of acoonst 

In an action by an insurance agent 
against insured to recover on a run- 
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ning open account for a balance due 
for insurance premiums paid by the 
agent, insured has the burden of es¬ 
tablishing by a preponderance of 
testimony that the account was in¬ 
correct to the extent that credit 
had not been given to insured for 
a particular item.—^Mathieu v. Her¬ 
rin Transp. Co., La.App.. 13 So.2d 
753. 

3& Evidence haid inadmissible 
N.Y.—Tanenbaum v. Freundlich, 81 
N.Y.S. 292, 39 Misc. 819. 

32 C.J. p 1090 note 88 [b] (2). 

37. Evidenoe held sufficient 

(1) To sustain finding that, as¬ 
suming there was a contract to en¬ 
gage plaintiff as broker, plaintiff 
failed of performance.—Dinning v. 
Zellerbach Paper Co., 59 P.2d 880, 15 
Cal.App.3d 623. 

(2) To sustain finding that there 
was no contract to employ plaintiff 
as broker.—Dinning v. Zellerbach 
Paper Co., supra. 

(3) To establish piima facie cor¬ 
rectness of account between agent 
and Insured.—Mathleu v. Herrin 
Transp. Co., Lia.App.. 18 So.2d 753. 

(4) To permit recovery by agent 
for amount of premiums advanced 
by him for insured.—Mathleu v. Her¬ 
rin Transp. Co., supra—Crescent Ins. 
Agency v. Thomas, Lia.App., 161 So. 
633. 

Evidence held insufficient 
Tex.—^American Const. Co. v. Kraft, 
Civ,App.. 264 S.W. 636, 

38- Vt.—^Aseltine - v. Perr 5 ^ 54 A. 

190. 75 Vt 208. 

33 C.J. P 72 note 7. 

Questions held for jury or trier of 
facts 

(1) Whether Insurance broker dis¬ 
charged duty in procuring policy.— 
Smyth, Sanford & Gerard v. MIs- 
souri-Kansas-Texas R. Co., C.C.A.N- 
Y.. 72 F.2d 216. 

(2) Other questions.—Block v. 

Holly, Mo.App., 106 S.W.2d 963. 
Xnstmctlons held erroneous or prop¬ 
erly refused 

—^Parrot v. Q. H. Mansfield & 
Co., 165 N.EL 25, 266 M ass. 121. 



§ 173 


INSURANCE 


44 C.J.S. 


b. Lieu of Br(d:er or Agent 

A broker or aijent ordinarily has a lien on the policy 
for amounts due him by way of commissions or disburse¬ 
ments In connection with the policy; he may lose such 
lien by abandonment, or by parting with possession of 
the policy, but the lien may be revived If the policy again 
comes Into his hands. 

As a general rule a broker or agent employed 
to procure insurance has a lien on all policies in 
his hands procured by him for his principals, and 
also on moneys received by him on such policies 
for the payment of the sums due to him for com¬ 
missions, disbursements, advances, and services, in 
connection with the policies,^9 and his subagent is 
invested with the same right.^0 A lien on particu¬ 
lar insurance policies or the proceeds thereof does 
not cover the balance of a general account embrac¬ 
ing items not connected therewith.^i 

Employment of broker by insured*s agent The 
broker’s lien attaches even where he knows that 
the person employing him is only the agent of the 
owner.42 If he is not informed that the person em¬ 
ploying him is not the owner, he has a lien on the 
policies for any balance of an insurance account be¬ 
tween him and such person,43 but not where he 
knows his employer is merely the agent of anoth- 
er.^^ If there is no lien when the insurance is 
effected, no subsequent transaction between the 
broker and the agent who employed him can create 
it as against the owner.^5 

Extinguishment or loss of lien; revival. The lien 
may be lost by abandonment,and is lost by a 
broker who parts with the possession of the policy 
to insured or his agent,47 in which case, if he has 
paid the premium, he cannot be subrogated to the 
right of the underwriter to deduct it from the sum 


due for a loss occurring under the policy.48 Al¬ 
though the lien is not destroyed by merely inter¬ 
mixing charges in respect of the insurance with 
other items of a distinct nature in a general ac- 
count,49 if the credits on such account, not appro¬ 
priated by either party to the payment of any spe¬ 
cific items, balance or exceed all items in the ac¬ 
count down to and including those growing out of 
the agency, charges on account thereof will be con¬ 
sidered paid, and the lien lost.®® 

The lien is revived if the policy comes again into 
the broker’s hands from the person against whom 
the lien originally attached,5^ unless the manner of 
his parting with it manifested an intention to 
abandon the lien,®2 or unless the • redelivery to him 
is for a special purpose only®® or is made by one 
not his employer, or not known to him as insured 
at the time of effecting the insurance.®4 in case 
of the revival of the lien, an intermediate assignee 
will be held to have taken the policy subject there¬ 
to.®® 

§ 174. Duties and Liabilities to Third Per¬ 
sons 

A broker who places insurance Incurs no liability to 
another broker by the mere fact that the latter Initially 
offered to insure the customer. Actions between brokers 
are governed by the general rules applicable in other 
civil actions^ 

Where a broker initiates insurance by making an 
offer to the customer, but the customer elects to 
accept the offer of a second broker, the second 
broker does not thereby become obligated to pay 
his commission to the first, even though he knows 
of the first broker’s efforts.®® Actions by a broker 
seeking to impose liability on another broker for 


39. Neb.—^Bleicher v. Heeter, 4 N.W. 
2d 897, 901, 141 Neb. 787, quoting 
Cozpns Juzls. 

32 C.J. p 1091 note 9S. 

Lien of: 

Agent generally see Agency §S 
200-208. 

Broker generally see Brokers § 
99. 

40. Me.—^McKenzie v. Nevius, 22 Me. 
138, 38 Am.D. 291. 

41. XT.S.—^In re Sejo Ice Cream Co., 
D.C.N.Y., 181 P. 627. 

32 G.J. p 1091 note 97. 

4A. N.T.—Sharp v. Whipple, 14 N. 

Y.Super. 657. 

32 C.J. p 1091 note L 

48. N.Y.—Foster v, Hoyt, 2 Johns. 
Caa. 327. 

82 C.J. p 1091 note 2. 

44. N.T.—^Foster v. Hoyt, supra. 

32 C.J. p 1091 note 3. i 


45- N.Y.—Sharp v. Whipple, 14 N. 
Y.Super, 657. 

43- U.S.—Seth Spring & Sons v. 
South Carolina Ins. Co., S.C., 8 
Wheat 268, 6 L.Ed. 614. 

Neb.—Bleicher v. Heeter, 4 N.W.2d 
897, 901. 141 Neb. 787, quoting 
Corpus Juris. 

47. N.Y,—^Rose V. Schinasi, 168 N. 

Y.S. 734, 168 App.Div. 93. 

32 C.J. p 1091 note 6. 

4& Pa.—Cranston v. Philadelphia 
Ins. Go., 5 Binn. 638. 

49. Me.—^McKenzie v. Nevius, 22 Me. 
188, 38 Am.D. 291. 

50. Me.—^McKenzie v. Nevius, supra.. 
32 C.J. p 1091 note 99. 

8 L U.S.—Seth Spring & Sons v. 
South Carolina Ins. Co.. S.a, 8 
Wheat 268. 5 L.Bd. 614. 

82 aj. p 1091 note 8. 

58. U.S.—Seth Spring & Sons v. 
South Carolina Ins. Co., supra. 
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53. N.Y.—Rose v. Schinasi. 168 N.Y. 
S. 734, 168 App.Div. 98. 

54. N.Y.—^Rose V. Schinasi. supra— 
Sharp V. Whipple, 14 N.Y.Super. 
657. 

55. U.S.—Seth Spring & Sons v. 
South Carolina Ins. Co., S.C., 8 
Wheat 268, 5 L.Ed. 614. 

53. Cal.—^Hanley v. Marsh & McLen- 
nan-J, B. F. Davis & Son, 117 P. 
3d 69, 46 Cal.App.2d 787. 

Bffeot of rule of broker’s azohange 
The result set forth in the text 
is not changed by a rule of an in¬ 
surance broker's exchange provid¬ 
ing that in cases where insurance 
business passes Ax)m one member 
to another, all return commission on 
business thus passing shedl be as¬ 
sumed and paid by the new broker.— 
Hanley v. Marsh & McLennau-J. B. 
F. Davis 4b Son, supra. 



44 O.J.S- 


INSURANCE 


§ 175 


alleged breach of contract or duty are governed i tions,57 as, for example, with respect to plead- 
by the general rules applicable to other civil ac- J ings,58 evidence,and questions of law and fact,®® 

VL ZNSX7EABLE INTEREST 


§ 175. In General 

a. Necessity 

b. What constitutes 

c. Extinction or assignment 

d. Who may question; waiver or estop¬ 

pel 

a. Necessity 

It Is a rule of Insurance generally that the person 
taking out the policy must have an Insurable interest 
In the subject matter of the insurance; and if such In¬ 
terest is Tacking the policy Is void. 

It is a fixed rule of insurance law that insured 
must have an interest of some kind in the subject 
matter of the insurance.®^ An insurable interest 
on the part of the person taking out the policy is 
essential to the validity®^ and enforceability®® of 
the contract or policy. A policy issued to a person 
without interest in the subject matter of the con¬ 
tract is a mere wager policy or contract,®4 having 
nothing in common >^rith insurance except name 


and form,®® and is void and unenforceable on 
grounds of public policy.®® 

The fact that another person who has an in¬ 
surable interest lends his consent to the transaction 
does not impart validity to it;®^ but it has been 
held that the rule does not prohibit issuing a policy 
to a person having an insurable interest and adding 
the name of a third person as jointly entitled to 
the proceeds.®® On the other hand, the presence 
of an insurable interest is evidence of the good 
faith of the parties.®® 

The foregoing rules are of general application,*^® 
forming a part of the law of all kinds of insur¬ 
ance,regardless of the subject matter of the pol¬ 
icy.*^® 

Payment of premiums. Insurable interest is not 
dependent on who pays the premiums."^® A person 
without insurable interest has no right to keep a 
policy alive by the pa\ment of premiums to do 
so is to engage in the maintenance of a wagering 


67. Qtiastloa of walvor of terms of 
agreement sued on Is a matter of de¬ 
fense by the broker sued.—Travlos 
V. Commercial Union of America, 217 
N.Y.S. 469, 217 App.Dlv. 862. 

58. N.T.—^Travlos v. Commercial 
Union of America, supra. 

59. Admissibility 

Idaho.—Clay v. Rossi, 108 P.2d 506, 
62 Idaho 140. 

Weight and snfflcienoy 
Cal.—^Hanley v. Marsh & McLiennan- 
J. B. F. Davis & Son, 117 P.2d 69, 
46 CaLApp.2d 787. 

60. Qnestloii held for jnzy 

Idaho.—Clay v. Rossi, 108 P.2d 606, 
62 Idaho 140. 

61. N.T.—^Farwell v, Johnson, 201 
N.T.S. 827, 121 Mlsc. 666. 

Wash.—^Washington Fire Relief 
Ass’n V. Albro, 241 P. 856, 187 
Wash. 81. 

82 aj. p 1110 note 44. 

ea. Fla.—^Meerdink v. American Ins. 

Co.. 188 So. 764, 137 Fla. 687. 

DL—^Patterson v. Duirand Farmers 
Mut. Fire Ins. Co., 24 N.11.2d 740, 
803 IlLApp. 128. 

La.—^Dorsey v. Ashford, App., 177 So. 

88 . 

Okl.—^Fireman’s Fund Ins. Co. v. 

Cox, 176 P. 498, 71 Okl. 97. 

82 aj. p 1110 note 46. 

63; Wls.—Ramsdell v. Insurance Co. 


of North America, 221 N.W. 654, 
197 Wia 136. 

82 C.J. p 1110 note 46. 

64. Ky.—Cooper’s Adm’r v. Lebus’ 
Adm’rs, 90 S.W.2d 83, 35, 262 Ky. 
245, Quoting Corpus Juris. 

Pa.—^United Security Life Ins. & 
Trust Co. V. Brown, 113 A. 443, 
270 Pa. 264. 

32 C.J. p 1110 note 47. 

Validity of wagering policy gener¬ 
ally see Infra § 243. 

65. Pa.—Moving Picture Co. of 
America v. Scottish Union & Na¬ 
tional Ins. Co. of Edinburgh, 90 A. 
642, 244 Pa. 368—Prichet v. In¬ 
surance Co. of North America, 8 
Teates 458. 

66L Fla.—^Meerdink v. American Ins. 

Co., 188 So. 764, 137 Fla. 68?. 

Ill.—^Patterson v, Durand Farmers 
Mut. Fire Ins. Co., 24 N.B.2d 740, 
803 Ul.App. 128. 

Mo.—Hirsh v. City of New York Ins. 
Co., 267 S.W. 61, 218 Mo.App. 
678. 

Tex.—^Hartford Fire Ins. Co. v. Ev¬ 
ans, Civ. App., 256 S.W. 487. 

Va.—^Liverpool & London & Globe 
Ins. Co., Limited, v. Bolling, 10 S. 
E.2d 618, 176 Va. 182. 

32 C.J. p 1110 note 49. 

Betuxu of premiums ' 

Where insured had no insurable in¬ 
terest in building when insurance 
was taken out, only obligation rest¬ 
ing on insurer after loss was to re¬ 
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turn premiums.—^Davis-Wood Lum¬ 
ber Co. V. Insurance Co. of North 
America, La.App., 154 So. 760, fol¬ 
lowed In Davis-Wood Lumber Co. v. 
Colonial Fire Underwriters of Hart¬ 
ford, Conn., 154 So. 767, and Davis- 
Wood Lumber Co. v. Security Ins. 
Co. of New Haven, Conn., 164 So. 
767. 

67. Ky.—Cooper’s Adm’r v. Lebus’ 
Adm’rs, 90 S.W.2d 33, 35, 262 Ky. 
245, Quoting Corpus Juris—West¬ 
ern & Southern Life Ins. Co. v. 
Grimes, 128 S.W. 65. 138 Ky. 838. 

68. N.Y.—Parwell v. Johnson, 201 N. 
Y.S. 327, 121 Misc. 566. 

69. Ind.—^New York Life Ins. Co. 
V. Greenlee, 84 N.E. 1101. 42 Ind. 
App. 82. 

70. Pa.—^Appeal of Corson, 6 A, 213, 
113 Pa. 488, 67 Am.R. 479. 

71. Ala.—White v. Equitable Nup¬ 
tial Ben. Union, 76 Ala. 251, 62 
Am.R. 825. 

32 C.J. p 1110 note 53. 

78. Iowa.—^Hessen v. Iowa Auto. 
Mut. Ins. Co., 190 N.W. 160, 195 
Iowa 141. 

78. Ky.—Western & Southern Life 
Ins. Co. V. Webster, 189 S.W. 429, 
172 Ky. 444, L,R.A.1917B 875, Ann. 
Cas.l917C 271. 

74. Ky.—Western & Southern Life 
Ins. Co. V. Webster, supra. 

32 aJ. p 1110 note 56. 
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contract against public policy.^® However, the 
mere fact that a person without insurable interest 
pays the first premium on a policy does not invali¬ 
date it where he did not procure its issuance and 
did not know, at the time, that it was to be subse¬ 
quently assigned to himJ® 

b. What Constitutes 

A person usually has an insurable Interest In the 
subject matter insured where he will derive pecuniary 
benefit or advantage from its preservation, or will suffer 
pecuniary loss or damage from its destruction, termina¬ 
tion, or injury by the happening of the event Insured 
against. 

It is not easy to define with precision what will 
in all cases constitute an insurable interest, so as 
to take the contract out of the class of wager poli¬ 
cies An “insurable interest” is sui generis,^^ 
and peculiar in its texture and operation's In 


general a person has an insurable interest in the 
subject matter insured where he has such a relation 
or connection with, or concern in, such subject 
matter that he will derive pecuniary benefit or 
advantage from its preservation,so or will suffer 
pecuniary loss or damage from its destruction, ter¬ 
mination, or injury by the happening of the event 
insured against.®^ 

Great liberality is indulged in determining wheth¬ 
er a person has anything at hazard in the subject 
matter of the insurance,^^ and any interest which 
would be recognized by a court of law or equity 
is an insurable interest.s^ Thus, the interest of 
insured may be personal or as a representative of 
the rights of others and while neither legal nor 
equitable title is necessary,*® a person must have 
such a right or interest as the law will recognize 
and protect.*® Different persons may have sepa- 


75. Ky.—^Western & Southern Life 
Ins. Co. V. Webster, supra. 

76. N.C.—Hardy v. -53tna Life Ins. 
Co., 70 S.E. S2S, 154 K.C. 430. 

77. U.S.—Wamock v. Davis, Ohio, 
104 U.S. 775, 26 L.Ed. 924. 

32 C.J. p 1111 note 59. 

78. Iowa.—^Warren v. Davenport 
Fire Ins. Co., 31 Iowa 464, 7 Am. 
H. 160. 

79- Iowa.—Warren v, Davenport 
Fire Ins. Co., supra. 

Znohoate zight 

An “insurable Interest" Is In the 
nature of an inchoate right, ever¬ 
present for perfection in those who 
possess the right, but never per¬ 
fected until all legal requirements j 
have been performed.—Moseley v. 
American Nat. Ins. Co., 166 S.E. 
94, 167 S.a 112. 

80. Ky.—Sandlin's Adm’z v. Allen, 
90 S.W.2d 350, 262 Ky. 355—Coop¬ 
er's Adm'r v. Lebus' Adm'rs, 90 
S.W.2d 33, 262 Ky. 245. 

Ohio.—State v. City of Cincinnati, 11 
N.E.2d 188, 190, 66 Ohio App. 526, 
citing Cozpiis oiuis. 

Or.—^Bird v. Central Manufacturers 
Mut. Ins. Co., 120 P.2d 753, 168 
Or. 1. 

Wash.—Washington Fire Relief 

Ass'n V. Albro, 241 P. 856, 137 
Wash. 31. 

32 C.J. p 1111 note 62 
flood faith 

Insured to have “insurable inter¬ 
est" must act in good faith and 
show such relation to property as 
would give some interest in its 
preservation.—^American Equitable 
Assur. Co. of New York v. Powderly 
Coal & Lumber Co., 128 So. 225, 221 
Ala. 280. 

Owner of tax sale oertilloates on 
general store who was in possession 


I of property and negotiating for ac- 
I quisltlon of quitclaim deed from 
original owner and release of old 
age assistance lien had an “insur¬ 
able interest" In property.—^Hight v. 
Maryland Ins. Co., S.D., 10 N.W.2d 
285. 

81. Ky.—Sandlin's Adm'x v. Allen, 
90 S.W,2d 350, 262 Ky. 856—Coop¬ 
er's Adm'r v. Lebus' Adm'rs, 90 
S.W.2d 33, 262 Ky. 245. 

Or.—Bird v. Central Manufacturers 
Mut. Ins. Co., 120 P.2d 753, 168 Or. 
1—Commercial Securities v. Hall, 
15 P.2d 483, 140 Or. 644. 

Wash.—^Washington Fire . Relief 

Ass'n V. Albro, 241 P. 356, 137 
Wash. 81. 

32 C.J. p 1111 note 63. 

Assignor of note and mortgage, 
against whom assignee procured 
Judgment, was held to have insurable 
interest in mortgaged property to 
extent of value of entire note and 
mortgage.—^American Central Ins. Co. 
of St. Louis, Mo, V. Whitlock, 165 So. 
380, 122 Fla. 863. 

88. Vt.—In re Reynolds, 109 A. 60, 
94 Vt. 149. 

“Everywhere there is a tendency to 
broaden the definition of an 'insura¬ 
ble interest.* "—^Liverpool & London 
& Globe Ins. Co. v. Bolling, 10 S.E. 
2d 618, 520, 176 Va, 182. 

83. Iowa.—Warren v. Davenport 
Fire Ins. Co., 31 Iowa 464, 7 Am. 
R. 160. 

Zhsurod does not aaed such an in¬ 
terest as would entitle a party to 
recover In an action for a tort to 
the property.—^Ferris v. Carson Wa¬ 
ter Co., 16 Nev. 44, 40 Am.R. 486. 

Any person having interest in 
property may, through an insurance 
contract, indemnify himself against 
loss by an insurable casualty.— 
Le Doux v. Dettmerlng, 43 N.E.2d 
862, 316 I11.APP. 98. 
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Artiole subject to forfeiture 
The fact that an article is subject 
to forfeiture to the United States 
government for nonpayment of im¬ 
port duty does not deprive the pei> 
son owning and bringing it- into the 
country of an insurable interest 
therein; and it is not against pub¬ 
lic policy to permit recovery on an 
insurance policy for the loss of such 
an article.—Serota v. Transportation 
Ins. Co. of New York, 270 Ill.App. 
269. 

84. Ala.—^American Equitable As¬ 
sur. Co. of New York v. Powder¬ 
ly Coal & Lumber Co., 128 So 225, 
221 Ala. 280. 

Ky.—Cooper's Adm'r v. Lebus’ 
Adm'rs, 90 S.W.2d 88, 262 Ky. 
246. 

85. Use of building without rent 
Where owner, with Intention of 

eventually conveying building to 
daughter-in-law, permitted her to use 
building as merchandise store with¬ 
out rent, in order that she might 
support herself and children, daugh¬ 
ter-in-law had pecuniary interest in 
continuing the business on which 
she depended for support, and such 
interest was an “insurable interest". 
Liverpool & London & Globe Ins. Co. 
V. Bolling. 10 S.R2d 613. 176 Va. 182. 

88. U.S.—^Nieschlag & Co. v. Atlan¬ 
tic Mut. Ins. Co., D.C.N.Y.. 43 F. 
Supp. 797. affirmed, C.C.A., 126 P. 
2d 834. 

82 C.J. p 1111 note 66. 

Fartloular iuterests held ixurallloient 
(1) Widow's dower, right to home¬ 
stead selection, position as admin¬ 
istratrix, and payment on husband's 
mortgage are insufficient interest on 
which to predicate “insurable inter¬ 
est.”—^American Equitable Assur. Co. 
of New York v. Powderly Coal & 
Lumber Co., 128 So. 225, 221 Ala. 280. 
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rate insurable interests in the same property.87 

Particular interests. Persons held to have an in¬ 
surable interest in property include persons having 
the custody of, and responsibility for, the proper¬ 
ty, 88 such as bailees,88 executors or administra¬ 
tors,80 and pledgees,®! and also a pledgor in pos- 
session.88 Persons in possession of property un¬ 
der a claim of right are also held to have an in¬ 
surable interest.®® Other persons have been held 
to have an insurable interest,®^ including an as¬ 
signor for the benefit of creditors,®® a lessor,®® a 
lessee,®7 a mortgagor,®® a mortgagee,®® a receiver,! 
a remainderman,® and a stockholder.® Whether or 
not a vendor has an insurable interest depends on 
whether he has made an absolute transfer or has 
retained a lien or some rights or liabilities in re¬ 
spect to the property.^ As a rule a mere general or 
simple contract creditor, not having any lien, is 
without insurable interest in the debtor’s property.®^ 
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Further instances of particular interests which 
have been held to constitute or not to constitute 
an insurable interest will be found infra §§ 176- 
222, where insurable interest is considered with 
respect to the various kinds of insurance. 

c. Extinction or Assignment 

In property Insurance an Insurable Interest generally 
must exist both at the time of the making of the con¬ 
tract and at the time of the loss, while in life insur¬ 
ance, It la generally sufficient if an insurabie interest 
exists at the Inception of the contract. 

A distinction is frequently drawn between life 
and property insurance with regard to the time 
when an insurable interest must exist, it being gen¬ 
erally recognized that, in property insurance, an 
insurable interest must exist both at the time of 
the making of the contract and at the time of loss,® 
while in life insurance, it is ordinarily sufficient if 
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(2) Persons lending money on In¬ 
voices representing anticipated or¬ 
ders for goods not manufactured 
were held without “Insurable Inter¬ 
est.”—Miller V. Stuyvesant Ins. Co., 
227 N.T.S. 826. 223 App.Dlv. 6. 

87. Cal.—^Alexander v. Security- 
First Nat. Bank of Los Angeles. 62 
P.2d 735, 7 Cal.2d 718. 

Pa.—^Dunsmore v. Franklin Fire Ins. 
Co. of Philadelphia, 149 A. 163, 
299 Pa. 86. 

88. N.T.—Polley v. Daniels. 264 N.T. 
S. 194, 238 App.Dlv. 181. 

Tenn.—^Balrd v. Fldellty-Phenlx Fire 
Ins. Co.. 162 S.W.2d 884. 178 Tenn. 
653, 140 A.L.B. 1226. 

82 C.J. p 1111 note 92. 

Duty to Insure property of another 
With respect to Insurable Inter¬ 
est one under a duty to Insure the 
property of another Is presumptive¬ 
ly regulred to Insure the property 
for its full value, and a failure to 
do so entails liability for all the re¬ 
sulting damages in the event of its 
loss, and therefore such person has 
Insurable interest—Commonwealth 
ex rel. Schwartz v. Bierly, 13 A.2d 
714. 389 Pa. 218. 

Absence of liability 
One having the care and custody or 
possession of property for another 
without liability and without any 
pecuniary interest therein may nev¬ 
ertheless obtain insurance thereon 
for the benefit of the owner.—Baird 
V. Fldellty-Phenlx Fire Ins. Co., 1®2 
S.W.2d 884, 178 Tenn. 663, 140 A.L.R. 
1226. 

Offloer' 

U.S.—^Imperial Assur. Co. v. Living¬ 
ston, aaA.Mo., 49 P.2d 746, 74 
A.L.B. 1336. 


School district trustees 
Ala—^American Ins. Co. v. Newberry, 
112 So. 195, 215 Ala. 587. 

89. N.Y.—Polley v. Daniels. 264 N. 
T.S. 194, 238 App.Dlv. 181. 

90. Tenn.—Baird v. Fldellty-Phenix 
Fire Ins. Co.. 162 S.W.2d 384, 178 
Tenn. 668, 140 A.L.R. 1226. 

91. Pa—^Dunsmore v. Franklin Fire 
Ins. Co. of Philadelphia, 149 A. 
163, 299 Pa 86. 

92. Pa.—^Dunsmore v. Franklin Fire 
Ins. Co. of Philadelphia, supra 

98. U.S.—In re Waters, C.C.A.Ala, 
93 P.2d 196, 114 A.L.R. 1368. 

94 . Pa—Windsor Mfg. Co. v.’ Globe 
& Rutgers Fire Ins. Co., 121 A. 828, 
277 Pa 874. 

Consignor 

Where consignor shipped its goods 
to its agent to be delivered by such 
agent to several customers, title re¬ 
mained in consignor until agent de¬ 
livered goods, as regards insurable 
interest of consignor.—^Puget Sound 
Bulb Exchange v. St. Paul Fire & 
Marine Ins. Co., 26 P.2d 84, 174 
Wash. 691. 

95. N.T.—Liss V. U. S. Fidelity & 
Guaranty Co., 169 N.Y.S. 1027, 
103 Misc. 253. 

82 C.J. p nil note 96. 

96. Cal.—Alexander v. Security- 

First Nat. Bank of Los Angeles, 
62 P.2d 785, 7 Cal.2d 718. 

97. Cal.—^Alexander v. Security- 

First Nat. Bank of Los Angeles, 
supra 

98. Cal.—Alexander v. Security- 

First Nat. Bank of Los Angeles, 
supra 

99. Cal.—Alexander v. Security- 

First Nat. Bank of Los Angeles, 
supra 


Tex.—^National Reserve Ins. Co. v. 

McC^or>^ Civ.App.. 160 S.W.2d 972. 
Assigniuent fts secuxlty 
Assigrnee of real estate and person¬ 
al property as security for payment 
of Judgment note had insurable in¬ 
terest.—Swoope V. U. S. Fire Ins. Co., 
87 PaSuper. 349. 

Ala—American Ins, Co. of City of 
Newark, N. J. v. Inzer, 114 So. 
187, 216 Ala 553. 

1. No personal insurable interest 
Receiver of corporation was with¬ 
out personal Insurable interest in 
property thereof since he was with¬ 
out vested title therein, but he was 
under duty to Insure property only 
for purpose of protecting It while 
in custody of court for benefit of 
such persons as might ultimately be 
determined to be beneficiaries there¬ 
of.—^Dallas Bank & Trust Co. v. 
Thompson, Tex.Civ.App., 87 S.W.2d 
307. 

SL Mich.—Jones v. Harsha, 206 N. 
W, 979, 288 Mich. 499. 

3. Tex.—^Pacific Fire Ins. Co. v. 
John E. Morris Co., Com.App., 12 
S.W.2d 971, affirming, Clv.App., 1 
S.W.2d 348. 

4. Vendor hOld to have insurable 
Interest 

Mich.—Sriro v. Dunn, 251 N.W. 370, 
265 Mich. 112. 

5. Ala—^American Equitable Assur. 
Co. of New York v. Powderly Coal 
& Lumber Co., 128 So. 225, 221 Ala 
280. 

G. Ill.—^Patterson v. Durand Farm¬ 
ers Mut. Fire Ins. Co., 24 N.E.2d 
740, 303 I11.APP. 128. 

La—^Davis-Wood Lumber Co. v. In¬ 
surance Co. of North America 
App., 164 So. 760, followed in Da- 
vis-'Wood Lumber Co. v. Colonial 
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an insurable interest exists at tbe inception of the 
contract.^ The distinction is based on the fact 
that propert}' insurance is a contract of indemnity,® 
while life insurance is not.® 

The effect of an assignment of a policy to one 
without an insurable interest is treated in the dis¬ 
cussion of insurable interest with respect to par¬ 
ticular kinds of insurance; for example, the as¬ 
signment of a fire insurance policy is considered 
infra, § 197, and the assignment of a life insurance 
policy is considered infra § 201. 

d. Who May Question; Waiver or Estoppel 

Want of Ineurable Interest Is available only to the 
Insurer. While facts constituting a waiver or estoppel 
may preclude the Insurer from questioning the sufficiency 
of the Insured’s interest, it cannot validate a policy where 
there is an entire absence of insurable interest. 

Want of insurable interest is available only to 
the insurance company.^® Where the company 
recognizes the validit}' of the policy by paying the 
amount thereof either to the person named therein 
or into court, other persons claiming an interest 
in the fund cannot raise the objection of lack of 
insurable interest and, where suit is brought 
against the party procuring the issuance of the pol¬ 


icy for default in payments under a collateral agree¬ 
ment, he is estopped to set up the falsity of his 
own representations of an insurable interest.^® 

The issuance of a policy, receipt of premiums, or 
such other acts on the part of the company, with 
knowledge of the true situation, as are suflScient to 
constitute a waiver or estoppel generally may pre¬ 
clude it from questioning the sufficiency of such 
interest as insured has,^® but do not validate or 
render enforceable a policy where there is an en¬ 
tire absence of insurable interest,it not being per¬ 
missible thus to override the public policy of the 
state.i5 An agreement in the policy that in the 
event of loss insured shall be recognized without 
further proof to have had the interest named in 
the policy in the subject matter insured is validi® 

§ 176. Accident Insurance 

One taking out an accident Insurance policy must 
have an insurable Interest, but only the Insurer may 
question the want of such interest. 

In accordance with the general rule as to the ne¬ 
cessity of insurable interest to support insurance 
policies, one taking out an accident insurance pol¬ 
icy must have an insurable interest.17 


Fire Underwriters of Hartford, 
Conn., 154 So. 767. and Davis-Wood 
Lrumher Co. v. Security Ins. Co. of 
New Haven, Conn., 154 Sa 767. 

*'So lonir as the insured is exposed 
to the danger of the loss against 
which he was indemnified, the in¬ 
surance continues in force.”—Key v. 
Continental Ins. Co., 74 S.W. 162, 166, 
101 Mo.App. 344. 

7. U.S.—Griffin v. McCoach, C.C.A. 
Tex., 116 F.2d 261. 

Termination or diminution of Inter¬ 
est see infra S 211 . 
a. La.—^Davis-Wood Lumber Co. v. 
Insurance Co. of North America, 
App., 154 So. 760, followed in Da¬ 
vis-Wood Lumber Co. v. Colonial 
Fire Underwriters of Hartford, 
Conn.. 154 So. 767, and Davla-Wood 
Lumber Co. v. Security Ins. Co. of 
New Haven. Conn., 154 So. 767. 
a. U.S.—Griffin v. McCoach. C.C.A 
Tex., 116 F.2d 261. 

10, Ala.—^Metcalf v. Montgomery, 
155 So. 582, 586, 229 Ala. 156, 
citing Coxpns Juris. 

CaL—Jenkins v. Hill, 96 P.2d 168, 
35 Cal.App.2d 521. 

La.—Worrell v. Life & Casualty Ins. 
Co. of Tennessee, App., 172 So. 
788, 790, quoting Corpus Juris. 
Miss.—^Neely v. Plgford, 178 So. 913, 
914. 181 Miss. 306, 122 AL.H 1188, 
citing Ctoxpus Jtixis. 

N.T.-—Parwell v. Johnson. 201 N.T.S. 

827. 121 Misc. 556. 

32 aj. p 1112 note 19. 


11 . Cal.-^Jenklna v. Hill. 96 P.2d 
168, 35 Cal.App.2d 521. 

La—Worrell v. Life & Casualty Ins. 
Co. of Tennessee, App., 172 So. 
788, 790, quoting Corpus Juris. 

32 C.J. p 1112 note 20. 

la. Pa—^United Security L. Ins. & 
Trust Co. V. Perugini Union Mut. 
Relief Assoc., 117 A. 413, 273 Pa 
554—United SecuHty L. Ins. & 
Trust Co. V. Brown, 113 A. 447, 270 
Pa 273. 

13. Ala—^American Equitable Assur. 
Co. of New York v. Powderly Coal 
& Lumber Co., 128 So. 225, 221 
Ala 280—American Ins. Co. v. 
Newberry, 112 So. 195. 215 Ala 
687. 

Idaho.—^Boise Ass’n of Credit Men 
V, U. S. Fire Ins. Co., 256 P. 523, 
44 Idaho 249, 250. 

32 C.J. p 1112 note 23. 

Waiver and estoppel: 

Generally see infra 5S 274-277. 
To object to want of insurable in¬ 
terest: 

As to fire insurance see infra 5 
195. 

As to life insurance see Infia 
S 212. 

Xhsuzed as agent for others 

Insured may recover for loss of 
others* property under policy ex¬ 
pressly recognizing him as agent, 
notwithstanding lack of Insurable in¬ 
terest therein.—^Bolse Aas'n of Cred¬ 
it Men- V, U. S. Fire Ins. Co., supra 
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14. Fla—^Meerdink v. American Ina 
Co., 188 So. 764, 137 Fla 587. 

Ill. —^Patterson v. Durand Farmers 
Mut Fire Ins. Co., 24 N.E.2d 740, 
303 I11.APP. 128. 

Kan.—^Barton v. Mercantile Ina Co. 
of America, 273 P. 408, 127 Kan. 
271. 

Mo.—Hirsh V. City of New York 
Ins. Co.. 267 S.W. 51, 218 Mo.App. 
673. 

32 C.J. p 1112 note 24. 

SCutual mlstalce 

The fact that both insurer and in¬ 
sured were acting under honest but 
erroneous, belief that insured had 
insurable interest in building, could 
not create insurable Interest which 
was essential to support insurance 
contract—^Davls-Wood Lumber Co. 
V. Insurance Co. of North America, 
La App., 154 So. 760, followed In Da- 
vls-Wood Lumber Co. v. Colonial Fire 
Underwriters of Hartford. Conn., 154 
So. 767, and Davls-Wood Lumber Co, 
V. Security Ins. Co. of New Eta-ven, 
Conn. 154 So. 767. 

15. Ill.—Dreaen v. Metropolitan L. 
Ins. Co., 195 I11.APP. 292. 

la U.S.—F. B. Hall & Co. v. Jeffer¬ 
son Ina Co.. D.CJ<flr.Y., 279 F. 892. 
17. JBmployer 

An employer has such an insurar 
ble interest in his employees* wel¬ 
fare that he may take out acddent 
policies for his employees to indem¬ 
nify him self against liability for in¬ 
juries to the employees.—Neely ▼. 
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In so far as an accident policy provides for in¬ 
demnity for the death of insured it is in effect a 
limited life insurance policy, as considered supra § 
3, and the necessity and sufficiency of an insurable 
interest to support such policy is considered in con¬ 
nection with such requirement as to life insurance 
policies generally infra §§ 199-212 

The question odE want of insurable interest may 
be raised only by insurer.is 

§ 177. Automobile Insurance 

An Insurable Interest in a motor vehicle exists where 
the insured derives a benefit from the existence of the 
vehicle or would suffer a loss from Its destruction. 

In accordance with the rules governing what con¬ 
stitutes an insurable interest with respect to prop¬ 
erty generally, a person has an insurable interest 
in a motor vehicle for the purpose of insurance 
against loss from collision, confiscation, conver¬ 
sion, or embezzlement, or in connection with trans¬ 
portation, where he derives a benefit from the ex¬ 
istence of the vehicle, or would suffer a loss from 
its destruction.!® What constitutes an insurable in¬ 
terest in an automobile for the purpose of other in¬ 
surance is considered in connection with the dis¬ 
cussion of the particular kind df insurance involv¬ 
ed, such as fire insurance, considered infra §§ 179- 
197, liability insurance, infra § 198, and theft and 
other kinds of insurance, infra § 222. 

Sale of vehicle. Where a motor vehicle is the 
subject of a conditional sales contract, both the 
purchaser®® and'the seller®! have an insurable in¬ 
terest in the vehicle; and the buyer's interest is 
not limited to the amount which has been paid on 
account of the purchase price,®® Where the seller 


of a motor vehicle under a conditional sales con¬ 
tract assigns the contract, both the seller and the 
assignee have an insurable interest in the vehicle 
until the purchase price is paid.®® In jurisdictions 
in which a sale of an automobile not made in com¬ 
pliance with the applicable statutes is void, see the 
CJ.S. title Motor Vehicles § 41, also 42 C.J. p 774 
note 88-p 777 note 41, such a sale passes no insur¬ 
able interest to the purchaser.®* 

Mortgage of vehicle, A mortgagee has an in¬ 
surable interest in the mortgaged automobile to the 
extent of the debt secured;®® but he has no insur¬ 
able interest after the debt has been fully satis¬ 
fied.®® However, since insurer's liability to the 
mortgagee becomes fixed on the occurrence of the 
event insured against, the subsequent extinction of 
the mortgage debt does not relieve insurer of lia- 
bility.®7 

§ 178. Cyclone, Hail, and Tornado Insurance 

An Insurable Interest exists, for purposes of tornado, 
wind, and hail insurance, where the insured would suf¬ 
fer direct pecuniary loss by the destruction of the insured 
property. An equitable Interest Is a sufficient interest. 

In accordance with the rules governing what 
constitutes an insurable interest in property gener¬ 
ally, considered supra § 175, one has an insurable 
interest in properly for the purpose of wind or to«r- 
nado insurance,®® or hail insurance,®® where he 
would suffer a direct pecuniary loss by the destruc¬ 
tion of the insured property. So, a vendor in a 
contract for the sale of real property, where no 
conveyance has been made and only part of the 
price has been paid, has an interest authorizing 
him to contract for insurance of the property 
against damage by wind.®® 


Plffford, 178 So. 918, 181 Miss. 306. 
122 A.L.R. 1188. 

18. Miss.—^Nesly v. Plgford, 178 So. 
918. 181 Misp; 806, 122 A.L..R. 1188. 

19. Or.—^Bird v. Central Manufac¬ 
turers Mut Ins. Co., 120 P.2d 768. 
168 Or. 1. 

Xntarest of ImUes 

A corporation's sales managrer who 
borrowed corporation's automobile 
had an “Insurable interest** in the 
automobile which could be insured 
under policy insuring: automobile 
against loss by collision or upset. 
— ^Bird V. Central Manufacturers 
Mut. Ins. Co., supra. 

Sd Cal.—Fagreol Truck & Coaoh Ce. 
V. Pacific Indemnity Co., 117 P.2d 
661. 18 Cal.2d 781. prior opinion. 
App.. 110 P.2d 1085. 

N.Y.—^Arter v. Jacobs. 234 N.T.S. 

357. 226 App.Div. 848. 

Pa-—^Beadle v. National kfut Assur. 
Co., Com.Pl.. 16 Northumb.L.J. 218. 


81. Cal.—Fageol Truck & Coach Co. 
V. Paolfic Indemnity Co., 117 P.2d 
661, 18 Cal.2d 781. prior opinion, 
App.. 110 P.2d 1086. 

88 . Cal.—Fageol Truck & Coach Co. 

V. Pacific Indemnity Co., supra. 

83. R.I.—Pratt v. Hanover Fire Ins. 

Co., 146 A, 763. 60 R.I. 203. 
Ousrantee of payment by seUex 
Seller of automobile assigning con¬ 
ditional sale contract had, by reason 
of guaranteeing payment thereof, 
an “insurable interest** in automo¬ 
bile.—^Hassett v. Pennsylvania Fire 
Ins. Co., 278 P. 746. 150 Wash. 602. 

84). Mo.—^PeraonsU Finance Co. of 
Missouri V. Lewis Inv. Co., App., 
138 S.W.2d 656. 

86 . Tex.—^National Reserve Ins. Co. 
V. McCrory, Civ.App., 160 S.W.2d 
972. 

26. Tex.—^National Reserve Ins. Co. 
V. McCrory. suprcu 
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87. Wash.—Gattavara v. General 
Ins. Co. of America. 8 P.2d 421, 166 
Wash. 691. 

88 . Kan.—Sturgeon v. Hanover Fire 
Ins. Co.. 210 P. 342. 112 Kan. 206. 

Buyer under conditional sale contract 
Kan.—Sturgeon v. Hanover Fire Ins. 

Co.. 210 P. 842. 112 Kan. 206. 
Moxtgmrae 

Mich.—First State Savings Bank of 
Croswell v. National Fire Ins. Co. 
of Hartford. Conn., 222 N.W. 116. 
244 Mich. 668. 

89. Farm tenant’s interest bi idiaza 
of crop 

A tenant of a farm has axi insur¬ 
able interest in gnrain growing there¬ 
on, although the landowner also 
has an interest in the grain.—St. 
Paul F. & M. Ins. Co. v. Pipkin. Tex. 
Civ.App., 207 S.W. 360—29 aj. p 205 
note 4. 

sa S.D.—Moulton v. Globe Mut. Ins. 
Co.. 154 N.W. 830. 86 S.D. 389. 
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Any equitable interest in property is sufficient to 
sustain an insurable interest therein.3l Thus, a 
mortgagor has an insurable interest in the mort¬ 
gaged property,32 even after foreclosure, since he 
still has an equity of redemption ;33 and such inter¬ 
est continues until the period of redemption has ex- 
pired.34 A husband has an insurable interest in 
property occupied by him and his wife as a home¬ 
stead, even though title is in the wife.35 

Subsequent change in interest. Where one tak¬ 
ing out tornado insurance has an insurable interest 
in property at the time the policy is taken out, a 
subsequent increase in his interest in the property 
is not such a change as will invalidate the policy.2 6 


§ 179. Fire Insurance 

In the absence of an Insurable Interest, a fire In¬ 
surance contract Is Invalid or void. Many authorities re¬ 
quire an insurable interest at the time of making the 
contract as well as at the time of loss. 

While there may be several distinct interests in 
property which may be insured, 2^ if the person pro¬ 
curing or holding a contract of fire insurance has 
no insurable interest in the property insured, the 
contract is invalid or void,33 the objection to such 
a contract being that it is a mere wager on an event 
in the happening of which insured has no interests^ 
and against public policy.'*® If the policy includes 
property in which insured has the required inter- 


31. Iowa-—^Parker v. Iowa Mut. Tor¬ 
nado Ins. Ass'n, 260 N.W. 844, 220 
Iowa 262. 

32. Iowa—Parker v. Iowa Mut. Tor¬ 
nado Ins. Ass'n, supra. 

33. Iowa.—^Parker v. Iowa Mut. Tor- j 
nado Ins. Ass'n, supra. 

34b Sffect of other huuraace i 

In action by insured's receiver on 
wind and tornado policy, insurer 
could not disclaim liability on s^ound 
that receiver had no insurable in¬ 
terest because rigrht of redemption 
from foreclosures had almost ex¬ 
pired, and that because amount of 
mortgages existing against property 
equaled or exceeded value thereof, 
no right of redemption existed, since 
such situation did not prevent mort¬ 
gagor from obtaining insurance, not¬ 
withstanding property was Insured 
to its full value.—Parker v. Iowa 
Mut. Tornado Ins. Ass’n, supra. 

35. Ala.—^Northern Assur. Co. v. 

Stewart, 158 So. 248. 228 Ala. 201. 
33. Mich.—^Flrst State Savings Bank 
of Croswell v. National Fire Ins. 
Co. of Hartford, Conn., 222 N.W. 
116, 244 Mich. 668. 

37. Ind.—^Farmers’ Mut. Ins. Co. of 
St Joseph and Marshall Counties 
V. Young, 10 N.E.2d 421. 104 Ind. 
App. 139. 

38. U.S.—Royal Ins. Co. v. Smith, C. 
C.A.. 77 F.2d 157, reversing, D.C., 
Smith V. Royal Ins. Co., 5 F.Supp. 
435. 

Ala.—Grooms v. Knox, 142 So. 683, 
225 Ala. 250, granting certiorari 
and reversing 142 So. 5S2, 25 Ala. 
App. 185—^American Equitable As¬ 
sur. Ca V. Powderly Coal & Lum¬ 
ber Co., 142 So. 87, 226 Ala. 208— 
Royal Bxch. Assur. of London, 
Eng., V. Almon, 89 So. 76, 206 Ala. 
45. 

Fla.—^Meerdink v. American Ins. Co., 
188 So. 764, 137 Fla. 587. 
m.—^Patterson v. Dutand Farmers 
Mut Fire Ins. Co., 24 N.E.2d 740, 
303 IltApp. 128. 

Iowa.—^Brady v. Walsh. 204 N.W. 
236. 200 Iowa 44, 40 A.L.R. 603. 


Kan.—Colver v. Central States Fire 
Ins. Co.. 287 P. 266, 130 Kan. 556. 
Mass.—^Morrison v. Boston Ins. Co., 
125 K.E. 698, 234 Mass. 453. 

Mo.—^Estes V. Great American Ins. 
Co. of New York, App., 112 S.W.2d 
153—^Evens v. Home Ins. Co. of 
New York. 82 S.W.2d 111, 231 Mo. 
App. 982—Mathes v. Westchester 
Fire Ins. Co. of New York. App., 
6 S.W.2d 66. 

Neb.—Kirk v. Fletcher, 243 N.W. 855. 
123 Neb. 634. 

N.H—^Prince v. Granite State Fire 
Ins. Co., 164 A. 765, 86 N.H. 160. 
Okl.—Phoenix Ins. Co. of Hartford, 
Conn., V. First Nat Bank, 264 P.| 
143, 129 Okl. 204. ] 

Or,—^Yoshida v. Security Ins. Co., of | 
New Haven. Conn., 26 P.2d 1082, 
145 Or. 326. j 

S.C.—Abraham v. New York Under¬ 
writers Ins. Co., 196 S.B. 631, 187 i 
S.a 70. 

Tex.—St Paul Fire & Marine Ins. 
Co. V. McQuary, Clv.App., 194 S. 
W. 491. 

Wash.—Washington Fire Relief 

Ass'n V. Albro, 241 P. 856, 137 
Wash. 81. 

26 aj. p 18 note IL 
Beasons for rule 

(1) "One cannot be Indemnified 
for a loss which he did not sustain." 
—Liverpool & London & Globe Ins. 
Co. V. Bolling. 10 S.B.2d 618, 520, 
176 Va. 182. 

(2) "The contract of insurance be¬ 
ing indemnity against loss, it is es¬ 
sential to its existence that the par¬ 
ty insured should have some inter¬ 
est in the thing insured."—^Lahifl 
V. Ashuelot Ins. Co., 60 N.H. 75. 

Stating extent or nature of interest 

(1) "It is not necessary that the 
extent of the insured's interest be 
set forth in the policy."—^Hoyt v. 
New Hampshire Fire Ins. Co., 29 
A.2d 121, 122, 92 N.H. 242. 

(2) "It is not necessary that the 
policy shall specifically Insure or 
define in terms the nature of the in¬ 
surable interest of the assured, 
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especially where there Is no fraud 
or deception, and the company 
through the agent is informed as to 
the facts of such 'interest.'"—^Hagan 
V. Hudson Ins. Co., 178 S.E. 477, 480, 
48 Ga.App. *658. 

39. U.S.—^Royal Ins. Co. v. Smith. 
C.C.A., 77 P.2d 167, reversing, D. 
a, Smith V. Royal Ins. Co., 5 F. 
Supp. 435. 

Ala.—^American Equitable Assur. Go. 

V. Powderly Coal & Lumber Co., 
142 So. 37, 225 Ala. 208. 

Kan.—Colver v. Central States Fire 
Ins. Co., 287 P. 266, 130 Kan. 656. 
Mo.—Estes V. Great American Ins. 
Co. of New York, App.. 112 S.W.2d 
153—^Mathes v. Westchester Fire 
Ins. Co. of New York, App., 6 S. 

W. 2d 66. 

S.C.—^Abraham v. New York Under¬ 
writers Ins. Co., 196 S.B. 631, 187 
S.C. 70. 

26 C.J. p 19 note 12. 

40. U.S.—^Royal Ins. Co. v. Smith, 
C.C.A., 77 F.2d 157, reversing, D.C., 
Smith y. Royal Ins. Co., 6 F.Supp. 
435. 

Ala.—^American Equitable Assur. Co. 
V. Powderly OoaJ & Lumber Co., 
142 So. 37, 225 Ala. 208—Royal 
Exch. Assur. of London, Eng., v. 
Almon. 89 So. 76, 206 Ala. 45. 

IlL—^Patterson v. Durand Farmers 
Mut Fire Ins. Co., 24 N.B.2d 740, 
308 Ill.App. 128. 

Kan.—Colver v. Central States Fire 
Ins. Co., 287 P. 266, 130 Kan. 556. 
Mo.—Estes V. Great American Ins. 
Co. of New York, App., 112 S.W. 
2d 153—^Mathes v. Westchester 
Fire Ins. Co. of New York, App., 
6 S.W.2d 66. 

Or.—^Yoshlda v. Security Ins. Co. of 
New Haven, Conn., 26 P.2d 1082, 
145 Or. 325. 

S.C.—^Abraham v. New York Under¬ 
writers Ins. Co., 196 S.B. 531, 187 
S,a 70. 

Tex.—Hartford Fire Ins. Co. v. Ev¬ 
ans, Civ.App., 255 S.W. 487. 

Va.—^Liverpool & London & Globe 
Ins. Co. V. Bolling, 10 S.K2d 618, 
176 Va. 182. 
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est, along with other property in which he has 
none, it will be valid as to the former.^i The loss 
may be made payable to one without an insurable 
interest provided insured himself has such an in¬ 
terest and the mere fact that the policy is made 
payable to a third person gives to such person a pri- 
ma facie interest in the insurance contract.^3 

To render the contract valid, insured is required 
by many authorities to have an interest in the prop¬ 
erty at the time of making the contract as well as 
at the time of loss,^^ although there are cases which 
seem to hold that an insurable interest at the time 
of the loss is sufl5cient,^5 and it has been said that 
the requirement of an insurable interest when the 
risk is assumed arose merely to prevent the use of 
insurance for illegitimate purposes, and that it 
should not be extended beyond the reasons for it 
by excessively technical construction.46 The par¬ 
ties may, by contract, provide for insurance when 


the interest attaches, and if during the existence 
of the risk and at the time of the loss insured has 
an interest, he may recover, although when the 
contract was made his interest had not yet at¬ 
tached and where the policy is "on account of 
whom it may concern,” or in other equivalent terms, 
plaintiff need not show that he has an insurable 
interest at the time of its insurance if he has such 
an interest during its life and at the time of loss.^® 
Nevertheless if at the time of the loss there is no 
interest there can be no recovery under the con¬ 
tract.^® 

■^Mien insured is without interest, he is released 
from any obligation to pay the premium, and notes 
given for the premiums on such policies are with¬ 
out consideration and not enforceable.^® It seems, 
however, that insured cannot recover back the pre¬ 
mium already paid.5i 


Wash.—Washington Pire Relief 
Ass»n V. Albro, 241 P. 866, 137 
Wash. 81. 

OontlxLTUuioe of policy until transfer 
of goods 

Provision of blanket fire policy 
Issued to cotton gin operator, making 
policy continue In force as to cot¬ 
ton placed in compress by operator, 
notwithstanding transfer of com¬ 
press tickets to owner, until trans¬ 
fer of ownership on books of com¬ 
press company was held not against 
public policy.—^Hartford Fire Ins. 
Co. y. Evans, Tez.Oiv.App., 255 S. 
W. 487. 

41. Conn.—^Peck y. New London 
County Mut. Ins. Co., 22 Conn. 575. 

26 C.J. p 19 note 13. 

Joint policy 

Single lire policy may be issued to 
owner of building and owner of ma¬ 
chinery therein.—Stokes v. Liverpool 
& London & Globe Ins. Co., 126 S.E. 
649, 652, 130 S.C. 621, citing Corpus 
Juris—26 C.J. p 19 note 13 [a]. 

42. Pa.—^Pirst Nat Bank v. Newark 
Fire Ins. Co., 180 A, 168, 118 Pa. 
Super. 682. 

26 C.J. p 19 note 14. 

Assignment to person without in¬ 
surable interest see infra 9 197. 

43. Mo.—Franklin v. National Ins. 
Co., 43 Mo. 491—^Parks v. Connecti¬ 
cut F. Ins. Co., 26 Mo.App. 611. 
Corpus Juris cited in connection 

with holding that “one who denies 
the right of a named beneficiary to 
receive the proceeds paid on a pol¬ 
icy of . . . fire Insurance has the 

burden of proof of showing that 
the beneficiary is not entitled to the 
fund.”—^Plrst Nat Bank of Glen 
Campbell y. Burnside Nat Bank, 172 
A. 641, 642, 314 Pa. 536. 


44. Ala.—Girard Fire & Marine Ins. 
Co. V. Gunn. 130 So. ISO. 221 Ala. 
654. 

Ill.—^Patterson v. Burand Farmers 
Mut Pire Ins. Co., 24 N.B.2d 704, 
303 I11.APP. 128. 

La.—^Union Cent Life Ins. Co. v. 
Harp, 14 So.2d 648. 647, 203 La. 
806, Quoting Corpus Juris, and 
transferred, see, App., S So.2d 129 
—^Davis-Wood Lumber Co. v. In¬ 
surance Co. of North America, 
App., 154 So. 760, followed in Da¬ 
vis-Wood Lumber Co. v. Colonial 
Fire Underwriters of Hartford. 
Conn., 154 So. 767, and Davis-Wood 
Lumber Co. v. Security Ins. Co. of 
New Haven, Conn., 164 So. 767— 
Marcuse v. Upton, 118 So. 790, 791, 
9 La.App. 28, quoting Corpus Jn* 
rls. 

Mo.—^Estes V. Great American Ins. 
Co. of New York, App., 112 S.W.2d 
163. 

Or.—^Yoshida v. Security Ins. Co. of 
New Haven, Conn., 26 P.2d 10S2, 
145 Or. 325. 

26 C.J. p 20 note 16. 

“If the person insured has no in¬ 
surable interest in the property cov¬ 
ered when the policy by its terms 
would become operative as to that 
property, the policy never takes ef¬ 
fect as valid Insurance on the prop¬ 
erty.”—Womble v. Dubuque Fire & 
Marine Ins. Co., 87 N.K2d 263, 265, 
810 Mass. 142. 

A subsequently acquired interest 
will not support the contract of an 
insured who had no interest when 
the policy by its terms would become 
operative.—Womble v. Dubuque Fire 
& Marine Ins. Co., supra. 

45. N.J.—^Sun Ins. Office v. Mera, 46 
A. 785, 64 N.J.Law 801, 308. 52 
L.RJL 330. 

26 C.J. p 20 note 17. 

875 


Bights fixed at time of loss 

As respects validity of fire poli¬ 
cies in which person named as in¬ 
sured had no insurable interest, par¬ 
ties* rights under policies were held 
fixed when loss occurred.—Prince v. 
Granite State Fire Ins. Co., 164 A. 
765, 86 N.H. 160. 

40, Mass.—Womble v. Dubuque Fire 
& Marine Ins. Co., 37 N.E.2d 263, 
310 Mass. 142. 

47. La.—Bell v. Firemen's Ins. Co., 
5 Rob. 446. 

26 C.J. p 20 note 18. 

48. Md.—Fire Ins. Ass’n, Ltd., of 
England v. Merchants' & Miners* 
Transp. Co., 7 A. 905, 66 Md. 839, 
59 Am.R. 162. 

Mass.—Martin v. Fishing Ins. Co., 20 
Pick. 889, 32 Am.D. 220. 

49. Ga.—^Brooker, for Use of Jacobs 
V. American Ina Co., 16 S.E.2d 251, 
65 GeuApp. 713. 

La.—Union Cent. Life Ins. Co. v. 
Harp. 14 So.2d 648, 203 La. 806, 
transferred, see, App., 8 So. 2d 129 
—^Marcuse v. Upton, 118 So. 790, 
791, 9 La.App. 28, quoting Corpus 
Juris. 

Mo.—^Estes V. Great American Ins. 
Co. of New York. App., 112 S.W.2d 
153—^Prudential Ins, Co. v. German 
Mut. Fire Ins. Ass'n, 60 S.W.2d 
1008, 228 Mo.App. 139. 

26 C.J. p 20 note 20. 

Extinguishment of Interest see in¬ 
fra 9 196. 

50. Ind.—^Bersch v. Sinnissippi Ins. 
Co., 28 Ind. 64. 

26 C.J. p 20 note 21. 

61. N.Y.—Waters v. Allen, 6 Hill 
421—^Hendricks v. Commercial Ins. 
Co., 8 Johns. 1. 

Return of premiums paid generally 
see infra 99 405-409. 
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Only the insurer can raise the objection of want 
of insurable interest.52 

§ 180. -What Constitutes in General 

Any title to, or interest in, property, legal or equita¬ 
ble, will support a contract of fire insurance; and even 
where the insured has no title the contract will be upheld 
If his interest in, or his relation to, the property is such 
that he will, or may, be benefited by Its continued 
existence or suffer a direct pecuniary loss from its de¬ 
struction or injury. 

Any title to, or interest in, property, whether le¬ 


gal or equitable,®^ and however slight64 or uncer¬ 
tain in duration,56 will support a contract of fire 
insurance on the property. The term “interest,” 
as used in the phrase “insurable interest,” is not 
limited to property or ownership in the subject 
matter of the insurance,-56 where the interest of 
insured in, or his relation to, the property is such 
that he will, or may, be benefited by its continued 
existence or suffer a direct pecuniary loss from its 
destruction or injury by fire, his contract of in- 


5S. TJ.S.—^In re Stucky Trucking & 
Rigging Co., D.C.N.J.. 240 F. 427. 

Corpus Jnzis lias beeiL dted for 
the rule under some authorities.— 
First Nat. Bank of Glen Campbell v. 
Burnside Nat. Bank, 172 A. 641. 314 
Pa 536. 

63. TJ.S.—^American Eagle Fire Ins. 
Co. V. Gayle, C.C.AKy., 108 F.2d 
116, certiorari denied 60 S.Ct. 809, 
309 U.S. 686, 84 L.Ed. 1029—Rice 
Oil Co. V. Atlas Assur. Co.. C.C.A 
Mont. 102 P.2d 561—Globe & Rut¬ 
gers Fire Ins. Co. v. Rose. C.C.A 
Neb., 91 F.2d 636, 637, citing Cor- 
pus JQxls, and certiorari denied 58 
S.Ct 266, 302 U.S. 749, 82 L.Ed. 
679—Commercial Union Assur. Co., 
Limited, of London, v. Jass, C.C.A 
Ga., 36 P.2d 9, certiorari denied 50 
S.Ct 410, 281 U.S. 758. 74 L.Ed. 
1168. 

Ala—^American Equitable Assur. Co. 

V. Fowderly Coal & Lumber Co., 
142 So. 87, 225 Ala 208. 

Ga—^Hagan v. Hudson Ins. Co., 173 
S.B1. 477, 48 GaApp. 558. 

IIL—^Le Boux v. Dettmering, 43 N. 

R2d 862. 316 Ill.App. 98. 

Mass.—Morrison v. Boston Ins. Co., 
125 N.E. 698, 234 Mass. 453. 

Mo.—^Russell V. Southeast Missouri 
Mut Fire Ins. Co., App., 146 S. 

W. 2d 674—^Hayward v. Fldelity- 
Phcenlx Fire Ins. Co., App., 285 S. 
W. 144, 147, quoting Coxipus Otuis 
—Ward V. Concordia Fire Ins. Co. 
of Milwaukee, 262 S.W. 450, 218 
Mo. App. 98—-Ward v. Concordia 
Fire Ins. Co. of Milwaukee, 244 S. 
W. 959, 211 Mo.App. 554. 

N.J.—Kozlowskl V. Pavonia Fire Ins. 

Co., 183 A. 154, 116 N.J.Law 194. 
N.C.—^Horick v. American Eagle Fire 
Zna Co., 151 S.B. 628, 198 N.G 
303. 

S.C.—^Dunning v. Firemen's Ins. Co. 
of X^ewark. N. J., 8 S.E.2d 318, 194 
S.C. 98. 

Tenn.—^Baird v. Fidellty-Phenix Fire 
Ins. Co., 162 S.W.2d 884, 178 Tenn. 
658, 140 A.L.R. 653—Broyles v. 
Scottish Union & National Ins. Co., 
64 S.W.2d 517, 16 TenaApp. 331. 
Tex—Canfield v. Newman, Ciy.App., 
265 S.W. 1052. 

Va—^liiverpool 8b Liondon 8b Globe 
Ins. Co. y. Bolling, 10 SJE3.2d 518, 


620, 176 Va 182, quoting Corpus 

Jnxla 

26 C.J. p 20 note 24. 

zratnre of interest required 

“An interest must be established 
ownership, possession, a Hen, or 
such equitable interest as a stock¬ 
holder has in corporate property.”— 
Miller v. Stusrvesant Ins. Co., 227 N. 
Y.S. 326, 329, 223 App.Div. 6. 

Veoessltsr or requirement of fee 

(1) Fee is not essential.—Canfield 
V. Newman, T6x.Clv.App., 265 S.W. 
1052. 

(2) Where a bank takes a void as¬ 
signment of an interest in a lease 
on public school lands, the cashier 
of such bank has no insurable in¬ 
terest In the premises under a pro¬ 
vision that the insurance shall be 
void if the interest of Insured be 
on a building on ground not owned 
by him in fee simple.—^Elrk v. 
Fletcher, 248 N.W. 856. 123 Neb. 684. 

Undivided interest 

(1) “A person who, by devise, owns 
an undivided one-thii^ interest in fee 
simple in certain real estate, has an 
insurable interest therein.”—Sum¬ 
mers V. Stark County Patrons' Mut. 
Ins. Co., 23 N.R2d 331, 832. 62 Ohio 
App. 73. 

(2) Heir's undivided half Interest, 
charged with unpaid balance of pur- 
chase-money note and covenant with 
vendor to insure property against 
loss by fire, was held an insurable 
interest, even though less than sole 
fee.—Canfield v. Newman, TexCiv. 
App., 266 S.W. 1052. 

Bare title 

(1) Bare title of grantee to whom 
owners conveyed property with ver¬ 
bal understanding that grantee would 
reconvey to owners at their request 
was sufficient to constitute Insurable 
interest.—Citizens State Bank of 
Clare v. State Mut Rodded Fire Ins. 
Co. of Michigan. 267 N.W. 786. 276 
Mich. 62. 

(2) Equitable owner of property is 
entire and sole owner as regards 
right to obtain fire insurance there¬ 
on, and one holding bare legal title 
has no insurable interest—Stevens 
V. Steck, 55 P.2d 7, 101 Mont 669. 
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Oonveyaaice to defeat Judgment 
Where father conveyed land to 
minor son to defeat a possible Judg¬ 
ment against him, and the son, on 
reaching his majority, conveyed the 
land to the mother, but the father, 
after conveyance to son. continued to 
use and to claim the land as his 
own, and to Improve it with his own 
means, and neither the son nor the 
mother paid anything for the land or 
asserted any claim thereto, the hus¬ 
band did not have an insurable in¬ 
terest on the theory that he was 
the equitable owner or that he was 
a bona fide claimant.—^Raney v. 
Home Ins. Co., 246 S.W. 67, 213 Mo. 
App. 1. 

Oozpiis Juxls cited In connection 
with holding as to automobile theft 
policy.—Giles v. Citizens' Ins. Co. of 
Missouri, 122 S.E. 890, 891, 32 Ga. 
App. 207. 

54. U.S.—Commercial Union Assur. 
Co.. Limited, of London, v. Jass, 

C. C.AGa., 86 P.2d 9, certiorari de¬ 
nied 60 S.Ct. 410, 281 U.S. 768. 
74 L.Ed. 1168. 

Ga.—^Fenn v. New Orleans Mut, Ins. 
Co., 53 Ga. 678—^Hagan v. Hudson 
Ins. Co., 178 S.E. 477, 48 Ga.App. 
558. 

55. U.S.—Smith v. Royal Ins. Co.. 

D. C.CaL, 5 F.Supp. 435. reversed 
on other grounds, C.C.A., Royal 
Ins. Co. V. Smith, 77 P.2d 167. 

5 a U.S.—Rice Oil Co. v. Atlas As¬ 
sur. Co.. C.C.A.Mont. 102 F.2d 661, 
575, quoting Corpus Juris. 

Tenn.—^Baird v. Fldelity-Phenlx Fire 
Ins. Co.. 162 S.W.2d 384, 178 Tenn. 
653, 140 A.L.R. 1226. 

Va.—^Liverpool 8b London 8b Globe 
Ins. Co. v. Bolling, 10 S.E.2d 518, 
620, 176 Va. 182, quoting Corpus 
Juxls. 

Wash.—Washington Fire Relief 
Ass'n V. Albro, 241 P. 856, 359, 187 
Wash. 81, citing Corpus JUxls. 
W.Va.—Sheppard v. Peabody Ins. Co.. 
21 W.Va. 368. 

"The term 'insurable interest' 
. . . [is] more extensive than 
property or estate.”—American Equi¬ 
table Assur. Co. v. Powderly Coal 8b 
Lumber Co., 142 So. 37* 89, 225 Ala 
208. 



44 C.J.S. 


INSURANCE 


§ 180 


surance will be upheld,®*^ although he has no title, 
either legal or equitable,no property right or in¬ 
terest,no estate,®! no lien,®2 and no possession®® 


or right of possession.®^ Thus an insurable inter¬ 
est in property may arise from some liability which 
insured incurs with relation thereto, although he is 


57 , U.S.—^Rice Oil Co. v. Atlas As- 
sur. Co., C.C.A.Mont., 102 P.2d 661. 
575, quoting Corpus Juris—Globe 
& Rutgers Fire Ins. Co. v. Rose. 
C.C,A.Neb., 91 P.2d 636, certiorari 
denied 58 S.Ct 266, 802 U.S. 749. 
82 Ii.Fd. 579—Smith v. Royal Ins. 
Co., D.C.Cal., 5 F.Supp. 436, re¬ 
versed on other grounds, C.C.A., 
Royal Ins. Co. v. Smith, 77 F.2d 
167. 

Ala.—Royal Exch. Assur. of London, 
Eng., V. Almon, 89 So. 76, 206 Ala. 
45. 

Ga.—Pike v. American Alliance Ins. 
Co.. 129 S.E. 53, 160 Ga. 755, an¬ 
swers to certified questions con¬ 
formed to, App., 129 S.E. 176— 
Farmers Mut. Fire Ins. Co. of 
Georgia v. Pollock, 184 S.E. 388, 52 
Ga.App. 603—^Hagan v. Hudson Inv. 
Co.. 178 S.E. 477, 48 Ga.App. 558 
—^Hurley v. National-Ben Frank¬ 
lin Fire Ins. Co.. 167 S.B. 917, 46 
Ga.App. 515—^^Jtna Ins. Co. v. Fos¬ 
ter. 159 S.E. 882, 43 Ga.App. 658. 
Ill.—Beddow v. Hicks, 25 N.E.2d 
93, 303 IlLApp. 247—Welch v. 
Northern Assur. Co., Limited, of 
London, 223 IlLApp. 77. 

B&an.—Colver v. Central States Fire 
Ins. Co., 287 P. 266, 130 ICan. 566. 
La.—Union Cent. Life Ins. Co. v. 
Harp. 14 So. 2d 643. 203 La. 806, 
transferred, see App.. 8 So.2d 129. 
Mass.—-Womble v. Dubuque Fire & 
Marine Ins. Co., 37 N.E.2d 263. 
310 Mass. 142—Shumway v. Home 
Fire & Marine Ins. Co. of Cali¬ 
fornia, 17 N.E.2d 212, 801 Mass. 
891. 

Minn.—^Basa v. Plerz Farmers' Mut. 
Fire Ins. Co., 227 N.W. 39, 178 
Minn. 305, 68 A.L.R. 859. 

Mo.—^Estes V. Great American Ins. 
Co. of New York, App., 112 S.W.2d 
163—^American Ins. Co. v. Dean, 
App.,' 243 S.W. 415. 

N.H.—Clark v. ^na Ins. Co., 179 A. 
352, 87 N.H 353. 

N.J.—^Eozlowski v. Pavonia Fire Ins. 

Co., 183 A. 164, 116 N.J.Law 194. 
N.T.—^Modern Music Shop v. Con¬ 
cordia Fire Ins. Co. of Milwaukee, 
226 N.T.S. 630, 131 Mlsc. 305. 

N.C.—Houck V, American Eagle Fire 
Ins. Co., 151 S.E. 628, 198 N.C. 
303—^Federal Land Bank of Colum¬ 
bia V. Atlas Assur. Co., 126 S.E. 
631, 188 N.C. 747—Batts v. Sulli¬ 
van. 108 S.E. 511, 182 N.C. 129. 
Okl.—Phoenix Ins. Co. of Hartford, 
Conn., V. First Nat. Bank, 264 P. 
142, 129 Okl. 204. 

Pa.—^Flrst Nat. Bank of Glen Camp¬ 
bell V. Burnside Nat. Bank, 172 A. 
641. 642, 314 Pa. 536, citing Cor¬ 
pus Juris. 

R.L—^Providence Lunch Co. v. Penn¬ 


sylvania Fire Ins. Co. of Philadel¬ 
phia. 166 A. 352, 53 R.I. SOI. 

S.C.—Crook V. Hartford Fire Ins. 

Co., 178 S.E. 254. 175 S.C. 42. 

Tenn.—^Baird v. Fldellty-Phenix Fire 
Ins. Co.. 162 S.W.2d 384, 178 Tenn. 
658, 140 A.L.R. 1226. 

Tex.—Springfield Fire & Marine Ins. 
Co. V. Republic Ins. Co.. Civ.App., 
262 S.W. 814. 

"Fa.—^Liverpool & London & Globe 
Ins. Co. V. Bolling, 10 S.E.2d -518, 
620, 176 Va. 182, quoting Corpus 
Juris. 

Wash.—^Washington Fire Relief 

Ass'n V. Albro, 241 P. 366, 359, 137 
Wash. 31, citing Corpus Juris. 
W.Va.—^Hamlet v. American Eagle 
Fire Ins. Co.. 150 S.E. 7, 107 W. 
Va. 687. 

Wls.—Tischendorf v. Lynn Mut. Fire 
Ins. Co., 208 N.W. 917, 190 Wis. 
38. 45 A.L.R. 856. 

26 C.J. p 21 note 26. 

Bemote and oonsequeutiaa effect 
insuffloient 

VL—^In re Resmolds’ Estate, 109 A. 
60, 94 Vt 149. 

58. Ill.—Beddow v. Hicks, 25 N.E. 
2d 93, 303 IlLApp. 247—Welch v. 
Northern Assur. Co., Limited, of 
London. 223 IlLApp. 77. 

Mass.—Womble v. Dubuque Fire & 
Marine Ins. Co., 37 N.E.2d 263, 310 
Mass. 142—^Eastern R. Co. v. Re¬ 
lief Fire Ins. Co., 98 Mass. 420. 
N.H.—Clark v. ^na Ins. Co., 179 A. 
362, 87 N.H. 353. 

N.C.—Batts V. Sullivan, 108 S.B. 
611, 182 N.C. 129. 

Pa.—^Francois v. Automobile Ins. Co. 
of Hartford, Conn., 37 A.2d 525, 
349 Pa. 360. 

Tenn.—^Balrd v. Fidelity-Phenix Fire 
Ins. Co., 162 S,W.2d 384, 178 Tenn. 
658, 140 A.L.R. 1226. 

Tex,—Canfield v. Newman, Clv.App., 
265 S.W. 1052. 

Wash.—Washington Fire Relief Ass'n 
V, Albro, 241 P. 366, 369, 137 Wash. 
31, citing Corpus Juris. 

Wis.—^Tischendorf v. Lynn Mut Fire 
Ins. Co., 208 N.W. 917, 190 Wis. 
33, 45 A.L.R. 856. 

26 C.J. p 22 note 27. 

59. U.S.—Rice Oil Co. v. Atlas As¬ 
sur. Co., aCJLMont, 102 F.2d 661, 
675, quoting Corpus Juris. 

Mass.—Womble v. Dubuque Fire & 
Marine Ina Co., 37 N.E.2d 263, 810 
Mass. 142. 

N.H.—Clark v. ^tna Ins. Co., 179 A. 
352, 87 N.H. 358. 

Fa—^Francois v. Automobile Ins. Co. 
of Hartford, Conn., 87 A.2d 525, 
349 Pa 360. 

Tena—^Balrd v. Fidelity-Phenix Fire 
Ina Co., 162 S.W.2d 884, 178 Tena 
*668, 140 A.L.R. 1226. 
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Va.—Liverpool & London & Globe 
Ins. Co. v. Bolling, 10 S.E.2d 518, 
520. 176 Va 182, quoting Corpus 
Juria 

Wash.—^W'’ashington Fire Relief 

Ass'n v. Albro, 241 P. 356, 359, 137 
Wash. 31, citing Corpus Juria 
26 C.J. p 21 note 26, p 22 note 27. 

6a U.S.—Rice Oil Co. v. Atlas As¬ 
sur. Co., C.C.A.Mont, 102 F.2d 661 
—Globe ds Rutgers Fire Ins. Co. v. 
Rose, C.C.A.Xeb., 91 F.2d 635, cer¬ 
tiorari denied 58 S.Ct. 266, 302 

U. S. 749, 82 L.Bd. 579. 

Ala.—^American Equitable Assur. Co. 

V. Powderly Coal & Lumber Co., 
142 So. 37, 225 Ala 208. 

Mina—^Basa v. Plerz Farmers' Mut. 
Fire Ins. Co., 227 N.W. 39, 178 
Minn. 305, 68 A.L.R. 359. 

N.T.—Berry v. American Cent Ins. 
Co., 30 N.B. 254. 132 N.T. 49, 28 
Am.S.R. 548—Modern Music Shop 
V. Concordia Fire Ins. Co. of Mil¬ 
waukee, 226 N.T.S. 630, 181 Mlsc. 
305. 

Pa—First Nat Bank of Glen Camp¬ 
bell V. Burnside Nat. Bank, 172 A. 
641, 814 Pa 536—^Farmers & Me¬ 
chanics' Mutual Ins. Co. v. Meckes, 
10 Wkly.Notes Cas. 306. 

Zhterest imported 
It has been said that all defini¬ 
tions of an insurable Interest Import 
an Interest which can be enforced 
at law or In equity.—^Kanefsky v. 
National Commercial Mut Fire Ina 
Co., 85 A.2d 766, 768, 154 PaSuper.* 
171—^Prospect Dye Works v. Federal 
Ins. Co., 33 PaSuper. 223, 227. 

61. Ala—^American Equitable Assur. 
Co. V. Powderly Coal & Lumber 
Co., 142 So. 37, 225 Ala. 208. 

6a Mass.—Womble v. Dubuque Fire 
& Marine Ins. Co., 87 N.E.2d 263, 
310 Mass. 142—^Eastern R. Co. v. 
Relief Fire Ins. Co., 98 Masa 420. 
Wis.—^Tischendorf v. Lynn Mut. Fire 
Ins. Co., 208 N.W. 917, 190 Wis. 33, 
45 A.L.R. 856. 

63L Ill.—^Beddow V. Hicks, 26 N.B. 
2d 98, 303 IlLApp. 247—Welch v. 
Northern Assur. Co., Limited, of 
London, 223 IlLApp. 77. 

Mass.—Womble v. Dubuque Fire & 
Marine Ins. Co., 37 N.E. 263, 310 
Mass. 142—^Eastern R Co. v. Re¬ 
lief Fire Ins. Co., 98 Masa 420. 
N.H—Clark v. JBtna Ins. Co., 179 A. 
852, 87 N.H. 353. 

Wis.—^Tischendorf v. Lynn Mut Fire 
Ina Co., 208 N.W. 917, 190 Wia 33, 
45 A.L.R. 866. 

64. Ill.—Welch V. Northern Assur. 
Co., Limited, of London, 223 HL 
App. 77. 



§ 180 


INSUBANCE 


44 C.J.S. 


not in possession of the property, and has no inter¬ 
est therein beyond the danger of pecuniary dam¬ 
age from the loss of the property by reason of such 
assumed liability.®^ Such liability may arise by 
force of statute®® or by contract,®7 or may be fixed 
by law from the obligations which insured as¬ 
sumes.®® 

It is not necessary that the interest which in¬ 
sured has in the property be vested; it is sufficient 
if it exists at the time of the insurance and loss, 
although contingent or qualified, and even though it 
may never attach or be perfected,®® and any rea¬ 
sonable expectation of legitimate profit or advan¬ 
tage to spring from property has been said to be 
sufficient to give an insurable interest.^® The prin¬ 
ciple, stated supra § 223, that insurance is a per¬ 
sonal contract, does not imply that, in order to re¬ 
cover, insured must have a personal interest.^^ 
Where the policy is taken out on account of, or 
for, whom it may concern, recovery may be had by 
insured in behalf of the one whose interest was 
intended to be protected.^^ 

The fact that the property is already covered by 
insurance will not render a subsequent contract of 
insurance thereon invalid as not supported by an 
interest;*^® nor will the fact that the right of in¬ 
sured to the property is disputed or in litigation 
render insurance thereon in his favor invalid.^^ 
The fact that an owner of property may be able to 
reimburse himself from other sources in case of 
its destruction is no reason for denying to him 

an insurable interest in the property.^® 

» » 

65. Iowa.—Mahoney v. State Ins. 

Co.p 110 N.TV. 1041, 133 Iowa 570, 

9 Ii.R.A..X.S., 490. 

26 C.J. p 23 note 28. 

66. Mass.—^Eastern R. Co. v. Re¬ 
lief Fire Ins. Go., 98 Mass. 420. 

67. U.S.—Germania Fire Ins. Co. v. 

Thompson, Ky., 95 U.S. 547, 24 L. 

Ed. 487. 

26 C.J. p 23 note 30. 

68. N.Y.—^Whlte v. Madison, 26 N.T. 

117, 26 How.Pr. 481. 

26 C.J. p 23 note 31. 

69l U.S.—Rice Oil Co. v. Atlas As- 

sur. Co., C.C.AMont., 102 F.2d 
561. 

Ala.—^American Equitable Assur. Co. 

V. Powderly Coal & Lumber Co., 

142 So. 37. 226 Ala. 208. 

Ga.—Fenn v. New Orleans Mut. Ins. 

Co., 53 Ga. 578—^Hagan v. Hudson 
Ins. Co., 178 S.E. 477, 48 Ga.App. 

658. 

Tenn.—^Baird v. Fldelity-Phenlx Fire 
Ins. Co.. 162 S.W.2d 384, 178 Tenn. 

653. 140 AL.R. 1226. 

Tex.—Canfield v. Newman, Civ.App., 

265 S.W. 1052. I 

26 aj, p 23 note 82. 


While the amount and character of the interest 
are not material in determining the question of in¬ 
surable interest,7® such interest must be actual; 
and where there is no present or prospective right 
in the property, or right derivable out of the prop¬ 
erty by virtue of a contract relative thereto, there 
can be no insurable interest.'^'^ One can have no 
insurable interest where his oijly right arises under 
a contract which is void or unenforceable either at 
law or in equity,7® but a contract made incapable 
of enforcement by the statute of frauds because not 
in writing has been held to be valid as between 
the parties, and sufficient to give an insurable in- 
terest.7® 

§ 181, -Equitable Interests 

As is discussed supra § 180, an equitable title or 
interest may support a contract of fire insurance. 

Examine Pocket Parts for later cases. 

I 182. - Persons Having Insurable Inter¬ 

est in General 

Persons In various particular legal relationships have 
been held or held not to have Insurable Interests in prop- 
erty for purposes of fire insurance. 

In addition to the classes of persons considered 
infra §§ 183-194, various other persons have been 
held to have an insurable interest in prciperty, so 
as to support a policy of fire insurance,®® such as 
an assignee for the benefit of creditors,®^ even be¬ 
fore he has filed his bond and qualified as such as- 

Pa.—^Monroe County Mut. Ins. Co. v. 
Robinson, 5 Wkly.N.C. 389. 

76. U.S.—^U. S. V. American Tobacco 
Co.. Ct.Cl., 17 S.Ct. 619, 166 U.S. 
468. 41 L.Ed. 1081. 

26 C.J. p 28 note 38. 

76. U.S.—^U. S. v. American Tobacco 
Co., supra. 

77. N.H.—Ruel v. Hardy, 6 A.2d 768, 
90 N.H. 240. 

Wls.—^Fountain v. Importers’ & Ex¬ 
porters* Ins. Co. of New York, 262 
N.W. 669, 214 Wis. 666. 

26 aj. p 23 note 40. 

78. Ky.—^Niagara Fire Ins. Co. v. 
Layne. 172 S.W. 1090, 162 Ky. 665. 

26 C.J. p 23 note 41. 

79. Mass.—^Wainer v. Milford Mut. 
Fire Ins. Co., 26 N.B. 877. 163 
Mass. 335, 11 L.R.A. 598. 

26 C.J. p 24 note 42. 

80. Iowa.—Canavan v. Coleman, 216 
N.W. 292, 204 Iowa 901. 

81. N.Y.—White v. Hudson River 
Ins. Co., 7 How.Pr. 841. 

26 C.J. p 24 note 45. 


BefeasibiUty 

The fact that such title as the in¬ 
sured has may be defeated by a 
subsequent event is Immaterial.— 
Commercial Union Assur. Co., Lim¬ 
ited, of London v. Jass, C.C.AGa., 
36 F.2d 9, certiorari denied 60 S.Ct 
410. 281 U.S. 768, 74 L.Ed. 1168. 

70. Ala.—^American Equitable Assur. 
Co. V. Powderly Coal & Lumber 
Co.. 142 So. 87. 225 Ala. 208. 

7L Md,—Hartford Fire Ins. Co. v. 
Keating, 88 A, 29, 86 Md. 130, 63 
Am.S.R. 499. 

26 C.J. p 28 note 34. 

78. Md.—^Fire Ins. Ass'n, Ltd., of 
England v. Merchants & Miners* 
Transp. Co., 7 A. 906, 66 Md. 839, 
59 Am.R. 162. 

26 C.J. p 23 note 85. 

73- La.—Millaudon v. Western Ma¬ 
rine & Fire Ins. Co.. 9 La. 27, 29 
AmJ). 433. 

74i, Colo.—Helvetia Swiss Fire Ins. 
Co. V. Edward P. Allis Co., 58 P. 
242, 11 Colo.App. 264. 
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signee;®^ a grantee in a fraudulent conveyance,** 
but not, it has been held, the grantee in a convey¬ 
ance actually and not constructively fraudulent;*^ 
a receiver;** an executor or administrator,** al¬ 
though where the estate is solvent, so that the per¬ 
sonalty is sufficient to pay the debts, the admin¬ 
istrator has no insurable interest in property which 
constitutes a part of the realty ;*7 a sole benefici¬ 
ary under a will;** a residuary devisee or lega¬ 
tee;** the owner of stock in a corporation;** the 
owner of property ;*i the owner of, or possessor 


of a right or interest in, a building,®* whether it 
is situated on his own land or on the land of an¬ 
other;** one in the lawful possession of property, 
having equitable rights therein ;*4 one in posses¬ 
sion and use of property under a claim of right,** 
although his title is defective or invalid.** 

On the other hand, a mere trespasser**^ or squat¬ 
ter** on land has no insurable interest; so a mere 
intruder or trespasser, without possession or license 
to occupy land of another, can have no insurable 
interest in buildings which he may erect there- 


82. Ky.—^Ph-GBxiix Ins. Co. t. Adams, 

8 Ky.L. 632. 

Mich.—Sibley v. Prescott Ins. Co., 
23 N.W. 473, 67 Mich. 14. ^ 

83. Neb.—German Ins. Co. v. Hy¬ 
man, 62 N.W. 401, 34 Neb. 704. 

26 C.J. p 24 note 47. 

84b Ky.—^Home Ins. Co. v. Allen, IS 
Ky.Ii. 95. 

85. TJ.S.—Iiiverpool & London & 
Globe Ins. Co. v. Crosby, C.C.A. 
Tenn., 83 P.2d 647, certiorari de¬ 
nied 57 S.Ct 111, 299 U.S. 587, 81 
KEd. 433—Pidelity-Phenix Fire 
Ins. Co. V. Crosby, C.C.A.Tenn., S3 
F.2d 647, certiorari denied 57 S. 
Ct. 112, 299 U.S. 587, 81 L.Ed. 433. 
Utah.—^McLaughlin v. Park City 
Bank, 63 P. 589, 22 Utah 473, 54 
L.R.A. 343. 

26 C.J. p 24 note 49. 

88, Pa.—^Francois v. Automobile 
Ins. Co. of Hartford, Conn., 87 A. 
2d 625, 349 Pa. 360. 

Tenn.—^Baird v. Fidelity-Phenix Fire 
Ins. Co., 162 S.W.2d 384, 178 Tenn. 
653, 140 A.L.R. 1226. 

Wash.—^National Grocery Co, v. 
Kotzebue Fur & Trading Co., 100 
P.2d 408, 3 Wash.2d 288. 

26 CJ. p 24 note 50. 

Effect of discharge see infra S 196. 
Interest of testamentary trustee see 
infra 5 192. 

“The administratrix in procuring 
a fire insurance policy does so for the 
protection of the creditors of lier 
estate, and she is not then a mere 
Intermeddler without an insurable 
interest. She does not have an es¬ 
tate or property in the subject of the 
insurance, but she does have a direct 
pecuniary interest in the preserva¬ 
tion of the property, and that is 
sufficient to constitute €Ui Insurable 
interest"—Estes v. Great American 
Ins. Co. of New Tork, Mo.App., 112 
S.W.2d 163, 157. 

Corpus Juris has ‘been dted in a 
case in which the question was not 
decided.—^American Equitable Assur. 
Co. V. Powderly Coal & Lumber Co., 
142 So. 37, 40, 225 Ala. 208. 

87. N.C.—^Bryan v. Old Colony Ins. 

Co., 196 S.E. 346, 213 N.C. 391. 

26 C.J. p 24 note 61. 


88 . Pa.—^Francois v. Automobile Ins. 
Co. of Hartford, Conn., 37 A.2d 525, 
349 Pa. 360. 

89. Pa.—^In re Lee, 4 Luz.Leg.Heg. 
44. 

90. Ill.—Welch V. Northern Assur. 
Co., Limited, of London, 223 Ill. 
App. 77. 

Wash.—^National Grocery Co. v. 
Kotzebue Fur & Trading Co.. 100 
P.2d 408, 8 Wash.2d 288. 

26 C.J. p 24 note 53. 

91. Mo.—^Florea v. Iowa State Ins. 
Co.. 32 S.W.2d 111, 225 Mo.App. 
49—Vogelstein v. Athletic Mining 
Co., App., 192 S.W. 760. 

Mont—^Malvaney v. Yager, 54 P.2d 
135, 101 Mont 331. 

N.C.—^Bryan v. Old Colony Ins. Co„ 
196 S.E. 345, 213 N.C. 391. 

S.C.—First Carolinas Joint Stock 
Land Bank v. Stuyvesant Ins. Co., 
166 S.E. 883, 168 S.C. 37. 

Tex,—Springfield Fire & Marine Ins. 
Co. V. Republic Ins. Co., Civ.App., 
262 S.W. 814. 

“One holding registered title to 
real estate under the registration of 
title act (Mlnn.Stl927. § 8247 et 
seq.), [subject to lien of mortgage], 
and in actual possession of the prop¬ 
erty, has an insurable Interest there¬ 
in."—^Fuller V, Mohawk Fire Ins. Co., 
245 N.W. 617, 187 Minn. 447. 

Holder of title to antomohlle 
Mo.—Scofield V. American Mut Ins. 
Co., 62 S.W.2d 205, 227 Mo.App. 
166. 

9S. U.S.—Rice Oil Co. v. Atlas As¬ 
sur. Co., C.aA.Mont, 102 F.2d 561, 
676, citing Ooxp« —^In re San 

Joaquin Valley Packing Co., CC.A. 
Cal., 295 F. 311, certiorari denied 
44 S.Ct 459. 265 U.S. 583, 68 L.Ed. 
1191. 

Cal.—Sam Wong v. Stuyvesant Ins. 

Co., 279 P. 1060. 100 Cal.App. 109. 
S.C.—Brant v. Dixie Fire Ins. Co. of 
Greensboro, N. C., 183 S.B. 587, 
179 S.C. 66. 

26 C.J. p 24 note 54. 

Ownership and possession as proof 
of interest 

"There was testimony that when 
the fire occurred the appellee owned 
the building and by her tenants was 
in possession of it That was enough 
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to show an insurable interest in ap¬ 
pellee. ... It did more than 
raise a vanishing presumption. It 
was proof of insurable interest"— 
Buffalo Ins. Co. of City of Buffalo, 
N. Y., V. Bommarito, C.C.A-Mo., 42 
F.2d 63, 56, 70 A.L.R. 1211. 

Owner and contractor 
Owner who advances moneys to 
contractor to enable him to build 
house has insurable Interest during 
construction.—^National Fire Ins. Co. 
of Heurtford, Conn., v. Kinney, 141 So. 
350. 224 Ala. 586—26 C.J. p 24 note 54 
[a]. 

Insurable interest of contractor see 
infra S 186. 

93. U.S.—Rice Oil Co. v. Atlas As¬ 
sur. Co., C.C.A.Mont.. 102 P.2d 561. 
575, citing Corpus Juris. 

26 C.J. p 24 note 54. 

Permission to bnUd; land of ward 
One who has built on the lands 
of another, with that other’s permis¬ 
sion, has an insurable interest in the 
improvements; thus, where insured 
built and paid for building on land 
of his ward, who promised to deed 
land to insured when ward became 
of age, insured having right to re¬ 
move building within one year after 
ward became of age, under written 
agreement, insured had an insurable 
interest in such building.—^Mutual 
Fire Ins. Co. of Montgomery County 
V. Owen, 129 A. 214, 217, 148 Md. 
257. 

94. U.S.—^Rice Oil Co. v. Atlas As¬ 
sur. Co., C.C.A.Mont, 102 F.2d 661, 
575, citing Corpus Juris. 

36 C.J. p 24 note 35. 

Equitable title or interest generally 
see supra § ISO. 

95. m.—Griffin v. W. L. Pfeffer 
Lumber Co.. 120 N.E. 683, 285 Ill. 
19. 

26 C.J. p 24 note 56. 

96. Mass.—Sanford v. Orient Ins. 
Co., 54 N.E. 883, 174 Mass. 416, 76 
Am.S.R. 358. 

26 C.J. p 24 note 57. 

97. Ala.—^Fidelity Phenix Fire Ins. 
Co. of New York v. Raper, 6 So.2d 
513, 242 Ala. 440. 

98. Ala—Fidelity Phenix Fire Ina 
Co. of New York v. Raper, supra 
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on.^® A son has no insurable interest in property 
of his father but an heir expectant plac^ by the 
ancestor in possession of land bought for him, 
which the ancestor intends to devise to him, has an 
insurable interest therein, although the land was 
bought at a master’s sale in partition, and the deed 
has not yet been made because the time for confir¬ 
mation of the report has not elapsed.® A surety 
for the payment of a debt for which property is 
also held as security has an insurable interest in 
the property;® but it has been held that a surety 
on a bond given to secure the payment of a mort¬ 
gage on properly purchased in his wife’s name has 
no insurable interest where he has never acquired 
any lien on, or control over, the property to secure 
his liability.^ 

§ 183. -Agents, Consignees, Factors, and 

Bailees Generally 

A person havfng custody of property and responsible 
for It may take fire Insurance In his own name. 

Any bailee or person having custody of property 
and responsible for it may take* hre insurance in his 


own name^ for the benefit of himself and the bail¬ 
or,® and may recover not only a sum equal to his 
own interest in the property by reason of any lien 
for advances or charges, but the full amount named 
in the policy up to the value of the property,-7 and 
common carriers,® pledgees,® warehousemen,!® fac¬ 
tors and commission merchants,!! and cotton gin- 
ners and pressers!® are within this rule. 

One who holds goods as consignee with power 
of sale has an insurable interest,!® particularly if 
he is under obligation to carry insurance on the 
goods for the consignor.!^ If he has acquired a 
lien for advances he has an insurable interest to the 
amount of such advances;!® and he may take in¬ 
surance to the full value of the goods and recover 
in his own name, holding the balance of the pro¬ 
ceeds as trustee for the consignor.!® As a rule, 
consignees who have the mere naked right to take 
possession of the goods consigned, without being 
authorized to sell them, and having no lien on them 
for their advances, cannot enter into a valid insur¬ 
ance of them in their own names for their own 
benefit.!^ 


99. Pa.—Sweeny v. Franklin Fire 
Ins. Co., 20 Pa. 337. 

1. Iowa.—^Baldwin v. State Ins. Co., 
16 N.W. 300, 60 Iowa 497. 

S. Ill.—Home Ina Co. v. Menden¬ 
hall. 45 N.E. 1078, 164 111. 458, 86 
L.RJL 374. 

8. Pa.—Caley v. Hoopes, 86 Pa. 493. 
26 aJ. p 25 note 61. 

4b Ark.—lioyd v. Planter’s Mut Ins. 

Ajssoc., 97 S.W. 658, SO Ark. 486. 

S. U.S.—In re Podolsky. C.aA.Pa., 
115 F.2d 965, reversing. D.C., 84 
F.Supp. 803—^Rlce Oil Co. v. At¬ 
las Assur. Co., C.C.A.Mont., 102 
F.3d 561—^Liverpool & liondon & 
Globe Ins. Co. v. Crosby, C.CAu 
Tenn., 88 F.2d 647, certiorari denied 
57 S.Ct. Ill, 299 U.S. 687, 81 Ii.Ed. 
488—^Eldelity-Phenix Fire Ins. Co. 
V. Crosby, 83 F.2d 647, certiorari 
denied 57 S.Gt 112, 299 U.S. 587, 81 
IkSd. 433—Connecticut Fire Ins. 
Co. of Hartford, Conn., v. Evans, 
aC.ATex., 58 F.2d 839. 

Tex.—^Hartford Fire Ins. Co. v. Ev¬ 
ans, Clv.App., 256 S.W. 487. 

26 C.J. p 25 note 65. 

A. negotiormn gestor in possession 
of succession properties which she 
administered under adjudications and 
simulated sales had Insurable inter¬ 
est in buildings on properties.—Car¬ 
bajal V. Blckmann, 187 So. 53, 192 La. 
66 . 

8 b Ala.—Goldstein v. Harris, 130 So. 
313, 24 AlaApp. 3, certiorari denied 
130 So. 315, 221 Ala 612. 

Tex.—^Hartford Fire Ina Co. v. Ev¬ 
ans, Clv.App., 255 S.W. 487. 


7. U.S.—^Rice Oil Oo. v. Atlas Assur. 
Co., C.C.A.Mont.. 102 P.2d 661— 
Connecticut Fire Ina Co. of Hart¬ 
ford, Conn., V. Evans, C.C.A.Tex., 
58 F.2d 839. 

N.T.—^Lewis V. Home Ins. Co., 181 
N.T.S. 839. 110 Misc. 692. affirmed 
192 N-.T.S. 170, 199 App.Div. 556. 
26 C.J. p 25 note 65. 

8L Wash.—^Home Ins. Co, of New 
York V. Northern Pac. Ry. Co., 140 
P.2d 607, 18 WaalL2d 798. 

26 CJ. p 25 note 67. 

9. N.D.—Hecker v. Commercial 

■ State Bank, 169 N.W. 97, 85 N.D. 

12 . 

26 C.J. p 26 note 68. 

10. U.S.—^American Eagle Fire Ins. 
Co. V. Gayle, C.C.A.Ky.. 108 F.2d 
116, certiorari denied 60 S.Ct 809, 
809 U.S. 686, 84 KEd. 1029. 

Ky.—Globe & Rutgers Fire Ins. Co. 
V. Frankfort DistiUery, 11 S.W.2d 
968, 226 Ky. 706. 

N.T.—^Lewls V. Home Ina. Co., 181 
N.T.S. 839, no Mlsa 592, affirmed 
192 N.T.S. 170, 199 App.Div. 666. 
26 C.J. p 26 note 69. 

. Warehouseman is iiot bound by re¬ 
citals of receipts as against stranger 
to contract, such as insurer.—Globe 
& Rutgers Fire Ins. Co. v. Frank¬ 
fort Distillery, 11 S.W.2d 968, 226 
Ky. 706. 

BistUlery company may insure its 
Interest in property covered by its 
receipts, and proof of such interest 
or collection of insurance does not 
impair holder’s rights.—Globe & Rut¬ 
gers Fire Ins. Co. v. Frankfort Dis¬ 
tillery. 11 S.W.2d 968, 226 Ky. 706. 
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A grain elevator operator, who by 
his contracts for the storage of 
wheat of others Increased his com¬ 
mon-law liability to the bailors by 
agreeing to insure their goods, be¬ 
came legally liable for the full value 
of the wheat lost by lire, as re¬ 
spects his right to recover on fire 
policies carried on the stored wheat. 
—Gardner v, Freystown Mut. Fire 
Ins. Co., Pa., 87 A.2d 536. 

11. U.S.—Home Ins. Co. v, Balti¬ 
more Warehouse Co., Md., 93 U.S. 
527, 23 luEd. 868. 

26 C.J. p 26 note 70. 

12, Tex.—^Hartford Fire Ins. Co. v. 
Evans, CivA^pp., 255 S.W. 487. 

26 C.J. p 25 note 65 [b]. 

18. U.S.—Liverpool & Iiondon & 
Globe Ins. Co. v. Crosby, C.C.A 
Tenn., 83 F.2d 647, certiorari de¬ 
nied 67 S.Ct 111, 299 U.S. 687. 81 
UEd. 433—Fidelity-Phenix Fire 
Ins. Co. V. Crosby, C.C.A.Tenn., 88 
F.2d 647, certiorari denied 67 S. 
Ct 112, 299 U.S. 687, 81 UEd. 
483. 

26 C.J. p 26 note 71. 

lA U.S.—California Ins. Co. v. Un¬ 
ion Compress Co., Ark., 10 S.Ct. 
865. 133 U.S. 387, 33 L.Ed. 780. 
N.Y.—De Forest v. Fulton Fire Ins. 
Co., 1 N.T. Super. 84. 

15. Iowa.—^Fox V. Capital Ins. Co.. 
61 N.W. 211, 93 Iowa 7- 

26 C.J. p 26 note 72. 

16. Mass.—Johnson v. Campbell, 
120 Mass. 449. 

26 C.J. p 26 note 72. 

17. N.T.—^De Forest v. Fulton Fire 
Ins. Co., 1 N.T.Super. 84. 
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An agent havii^ the property of his principal in 
his possession and responsible for it has an insur¬ 
able interest,and in case of loss may recover its 
full value, holding all beyond his own interest in 
trust for the principal.^® 

Possession without liability or interest. One hav¬ 
ing the care, custody, or possession of property for 
another without liability and without any pecuniary 
interest therein may nevertheless obtain insurance 
on such property for the benefit of the owner,®® 
and the insurance will so inure on a subsequent 
adoption of the insurance even after the happen¬ 
ing of a loss.®^ 

§ 184. - Debtors and Purchasers at Judi¬ 

cial Sales 

A Judgment debtor whose property has been seized on 
execution has an Insurable Interest therein until the right 
to redeem or have the sale set aside has been lost. The 
purchaser at a judicial sale has an insurable Interest in 
the property. 

A judgment debtor whose property has been seiz¬ 
ed on execution has an insurable interest therein 
until the title is absolutely and finally vested in 
the purchaser and the right to redeem or have the 
sale set aside has been lost;®® and even then, if 
his creditors still have a right to redeem, his in- 
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surable interest continues until their right has laps- 

ed.28 

The purchaser at a judicial sale has an insurable 
interest in the property®^ from the time that he ac¬ 
quires a conditional or potential right to such prop¬ 
erty under his purchase;®® so also has a purchas¬ 
er of an equity of redemption.®® Such an interest 
exists although the purchaser has not yet paid the 
purchase money or received a deed,®*? although the 
deed by mistake was made to a third person,®® and 
although the purchaser’s title to the property is dis¬ 
puted.®® 

§ 185. —• Creditors and Lienholders Gener¬ 
ally 

A general or simple contract creditor without a lien 
generally has no Insurable Interest In the property of his 
debtor; but one holding a lien on property to secure his 
debt has an Insurable Interest In such property. 

A general or simple contract creditor without a 
lien generally has no insurable interest in the prop¬ 
erty of his debtor;®® but it has been held that one 
who has furnished a dealer with goods which have 
been incorporated into his stock, relying for pay¬ 
ment on the success of the business, has an insur¬ 
able interest in the stock,that one who has a 
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la U.S.—Pbo*dx Ins. Co. v. Ham¬ 
ilton. Ohio, M Wall. 504. 20 L.Ed. 
729. 

26 C.J. p 26 note 75. 

Ezsoutor 

(ij An executor **was certainly an 
'agent/ by comznon consent, for all 
those who claimed a part in the prop¬ 
erty.”—Baird V. Fldelity-Phenix Fire 
Ina Co., 162 S.W.2d 884, 890, 178 
Tenn. 663, 140 A.L,.R. 1226. 

(2) Insurable Interest of execu¬ 
tors generally see supra S 182. 
railuve to disdQse pzlnolpal 
Under a statute providing that 
when the name of the person intend¬ 
ed to be Insured is specified in a 
policy, it can be applied only to his 
own proper interest, an agent who 
purchased property for an undis¬ 
closed principal and took legal title 
in the agent’s name, and whose name 
was specified in the policy without a 
description of him as agent or trus¬ 
tee, had no insurable interest in 
the property.—Stevens v. Steck. 65 
P.2d 7, 101 Mont. 669. 

19. Tenn.—Baird v. Pldellty-Phenlx 
Fire Ins. Co., 162 S.W.2d 884, 178 
Tenn. 663, 14-0 A.L.R. 1^26. 

26 C.J. p 26 note 76. 

Tenn.—^Baird v. Fidelity-Phenlx 
Fire Ins. Co., 162 S.W.2d 384, 391, 
178 Tenn. 668, 140 A.Ii.R. 1226, 
Quoting Corpus Jorls: 

26 aj. p 26 note 77. 
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91. Md.—Fire Ins. Ass’n, Ltd., of 
Bngland v. Merchants* & Miners’ 
Transp. Co.. 7 A. 905, 66 Md. 839, 
69 Am.R. 162, 

26 C.J. p 26 note 78. 

22 . Neb.—Slobodesky v. Phoenix Ins. 
Co., 74 N.W. 270, 63 Neb. 816. 

26 C.J. p 27 note 79. 

23. N.T.—Cone v. Niagara Fire Ins. 
Co., $0 N.T. 619. 

26 C.J. p 27 note 80. 

24. Tex—^American Ins. Co. v. Ed¬ 
wards, Civ.App., 78 S.W.2d 1020, 
error dismissed. 

26 C.J. p 27 note 81. 

Tax sals 

Where premises bid in by county 
sinking fund commission at delin- 
Quent tax sale had been mortgaged 
by life tenant who assigned fire! 
policy proceeds to mortgagee, and' 
premises burned before remainder¬ 
man purchased premises from com¬ 
mission, commission had insurable 
Interest In premises at time of fira— 
Crook V. Hartford Fire Ins. Co., 178 
S.E. 254, 175 S.C. 42. 

25. N.T.—McLaren v. Hartford F, 
Ina Co., 6 N.T. 161. 

Tenn.—^^tna Ins. Co. v. Mlers, 6 
Sneed 189. 

25. Me.—Cushing v. Thompson, 34 
Ma 496. 


27. Pa.—Susquehanna Mut. F. Ins. 

Co. V. Staats, 102 Pa. 629. 

Tenn.—.^na Ins. Co. v. Miers, 5 
Sneed 139. 

28: Pa.—^Lebanon Mut. Ins. Go. v. 
Erb, 4 A. 8, 112 Pa. 149. 

29. La.—^Frierson v. Brenham, 5 La. 

Ann. 540, 52 Am.D. 603. 

Tex—^American Ins. Co. v. Edwards, 
Civ.App., 78 S.W.2d 1020, error dis¬ 
missed. 

3Q. U.S.—Banco Commercial Do 
Puerto Rico v. Royal Exchange 
AsBur. Corporation, C.C.A.Puerto 
Rico, 71 P.2d 933—In re P. B. Mc- 
Chesney & Son. D.C.Ey., 31 F. 
Supp. 202. 

Cal.—^Hayward Lumber & Invest¬ 
ment Co. V. Lyders, 34 P.2d 805, 
139 Cal.App. 517. 

26 C.J. p 27 note 89. 

Sxeontzix advanoing money 
It has been said that an executrix 
had an insurable interest in the prop¬ 
erty even tho she had no title, 
where she had advanced sums of 
money in payment of debts of the 
estate in order te preserve the as¬ 
sets in kind and that she was enti¬ 
tled to be substituted for creditors 
whose claims she had paid.—^Fran¬ 
cois v. Automobile Ins. Co. of Hert¬ 
ford. Conn., 3? A.2d 625, 849 Pa. 360. 

3L La.—^Roos v. Merchants* Mixt. 
Ins. Co., 27 La.Ann. 409. 


881 



§ 185 


INSURANCE 


44 C.J.S. 


right to have his daim paid by the sale of specific 
real estate of a deceased debtor has an insurable 
interest in the real property held by such debtor 
which is subject to being taken for the pajonent of 
the daim,® 2 that if a creditor’s compensation will 
depend on the sale of certain goods he has an in¬ 
surable interest in such goods to the amount of his 
daim,3® and that one who lends money to a busi¬ 
ness concern, taking as collateral security a pledge 
of a fire insurance policy on the goods used by the 
borrower in his business, has an insurable interest 
in the goods.®^ 

One holding a Hen on property to secure his debt 
has an insurable interest in such property,35 to the 
amount of his lien,®® even though the lien is void¬ 
able and it is immaterial that the lienholder has 
a right to pursue his debtor personally for the debt 
or that he holds other securities therefor,®® or that 
the owner of the property does not know of, or 
consent to, the issuance of the policy.®® The rule 
that a lienholder has an insurable interest in the 
property subject to the Hen thereon appHes to the 


holder of a mechanic’s^® or materialman’s^i lien, 
to an attachment creditor,4® to an execution credi¬ 
tor,^® and to a judgment creditor,although it 
has been held that a general judgment which may 
be enforced against any real property of the debt¬ 
or does not, in the absence of a levy under such 
judgment on any specific property, give the judg¬ 
ment creditor such an interest in the real property 
of the debtor as to support a contract of insurance 
thereon.45 A creditor also has an insurable in¬ 
terest in property of his debtor which has been 
assigned to him as collateral security for the debt.^® 

§ 186. -Builders and Contractors 

Independent of any statutory lien, builders and con- 
tractors have Insurable Interests In the buildings for the 
construction of which they furnish labor, skill, or ma- 
terialsr at least where they are to receive payment In 
installments or only on completion of the work. 

It seems to be established that contractors, build¬ 
ers, and the like, independent of any statutory lien, 
have insurable interests in the buildings for the 
construction of which they furnish labor, skill, or 


38. Ala.—Creed v. Sun Pire OfBlce, 
14 So. 328. 101 Ala. 522. 46 Am.S.B. 
184, 23 L,Il.A. 177. 

Isr.Y.—Herkimer v. Rice. 27 N.T. 163. 

33. La.—^Roos V. Merchants* Mut. 
Ins. Co., 27 La- Ann, 409. 

34. N.D.—^Hecker v. Commercial 
State Bank, 159 N.W. 97, 85 N.D. 
12 . 

35. Cal.—^Hayward Lumber & In¬ 
vestment Co. V. Lyders, 84 P.2d 
805. 139 Cal.App. 517. 

Mo.—Ward v. Concordia Fire Ins. 
Co. of Milwaukee, 262 S.W, 450, 
318 Mo.App. 98. 

KC.—Byrd v. Pilot Fire Ins. Co., 160 
S.E. 458. 459, 201 H.C. 407, citing: 
Oozpus Juxim. 

Tenn.—Philadelphia Fire & Marine 
In& Ca V. Fields, 13 TenmApp. 
485. 

Tex.—Camden Fire Ins. Ass’n v. 
Brown, Clv.App.. 109 S.W.2d 280. 
error dismissed. 

36 C.J. p 27 note 93. 

UsnltatioiL of role 

**Th6 owner of a lien on property 
necessarily owns an Insurable in¬ 
terest therein, where there is no pro¬ 
vision in the contract [of insurance] 
providing- that the insurer shall own 
the exclusive or unconditional title 
in the property.*’—Farmers’ Mut 
Fire Ins. Ass’n v, Hodges, 219 S.W. 
13. 15. 142 Ark. 677. 

36. N.C.—Byrd v. Pilot Fire Ins. 
Co., 160 S.E. 468. 201 N.C. 407, cit¬ 
ing Ooxpns Jozls. 

26 C.J. p 27 note 94. 

37. Mo.—^Parks v. Hartford Fire 
Ins. Co., 12 S.W. 1068, 100 Mo. 878, 


38. U.S.—Royal Ins. Co. of Liver¬ 
pool V. Stinson, Mass., 103 U.S. 
25, 26 L.Ed. 478—Hancox v. Fish¬ 
ing Ins. Co., C.aMa8S., 11 F.Cas. 
No.6.013, 8 Sumn. 132. 

39. Tenn.—^Philadelphia Fire & Ma¬ 
rine Ins. Co. V. Fields, 13 TenouApp. 
485. 

40. U.S.—^In re San Joaquin Valley 
Packing Co., aC.A.Cal., 295 F. 311, 
certiorari denied San Joaquin Lum¬ 
ber Co. V. Dodd. 44 S.Ct. 469, 265 
U.S. 583, 68 L.Ed. 1191. 

Cal.—^Hayward Lumber & Investment 
Co. V, Lyders, 84 P.2d 805, 810, 139 
Cal.App. 617, citing Corpus Juris. 
Ohio.—^Falkenberg v. Industrial Fire 
Ins. Co., 5 N.B.2d 935. 63 Ohio App. 
481. 

Pa.—Clarke v. Charles B. Hartman 
Co., 159 A. 460, 461. 105 Pa.Super. 
118, citing Corpus Juris. 

26 C.J. p 27 note 97. 

Insurable Interest of contractors In¬ 
dependent of statutory lien see in- 
tra. S 186. 

Beason for role 

’’The lien Is a specific one against 
the particular real estate only, and 
not the general lien of an ordinary 
Judgment.**—Clarke v. Charles B. 
Hartman Co., 169 A. 460, 461, 105 Pa. 
Super. 118. 

notice to subsegueait purchasers 
Mechanic’s lien claimant’s filing 
of affidavit with county clerk consti¬ 
tuted substantial compliance with 
statute sufficient to give subsequent 
purchasers notice of claimant's lien, 
so as to preclude insurer Issuing fire' 
policy to claimant from defeating li¬ 
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ability on ground that claimant had 
no Insurable interest in property be¬ 
cause It had been sold to innocent 
purchaser.—Camden Fire Ins. Ass’n 
V. Brown. Tex.Clv.App., 109 S.W.2d 
280, error dismissed. 

41. Cal.—Hayward Lumber & In¬ 
vestment Co. V. Lyders, 34 P.2d 
805. 139 Cal.App. 517. 

Sale of house built ou another’s 
land 

Materialman holding ' lien against 
house belonging to builder but built 
on land of another was held to have 
no Insurable interest when he took 
out Insurance on house after owner 
of land had sold to purchaser In good 
faith.—^Davls-Wood Lumber Co. v. 
Insurance Co. of North America, La. 
App., 154 So. 760, followed In Davis- 
Wood Lumber Co. v. Colonial Fire 
Underwriters of Hartford. Conn., 154 
So. 767, and Davis-Wood Lumber 
Co. V. Security Ins. Co. of New Hav¬ 
en, Conn., 164 So. 767. 

42. Utah.—^McLaughlin v. Park City 
Bank, 63 P. 689, 22 Utah 478, 64 
L.R.A 848. 

26 O.J. p 28 note 98. 

43. U.S.—^Bte.ncox v. Pishing Ins. 
Co., C.C.Mass.. 11 F.Cas.No.6.013, 8 
Sumn. 132. 

44. Pa.—^First Nat. Bank v. New¬ 
ark Fire Ins. Co., 180 A. 163, 118 
Pa.Super. 582. 

26 C.J. p 28 note 1. 

'46. Pa.—Grevemeyer v. Southern 
Mut Fire Ins. Co., 62 Pa. 340, 1 
Am.R. 420. 

46. N.J.—Sussex County Mut Ins. 
Co. V. Woodruff, 26 N.J.Law 641. 
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material,at least where they are to receive pay¬ 
ment in installments or only on completion of the 
work.^® So one engaged in moving houses has an 
insurable interest in the houses which he is mov¬ 
ing, to the extent of the compensation which he is 
to receive, since the burning of the house before 
reaching its agreed destination would place it be¬ 
yond his power to comply with his contract and 
thus disable him to earn his agreed compensation.**® 
Where the contract does not require the contrac¬ 
tor to take out insurance in the joint names of 
owner and contractor, he may insure his own in¬ 
terest.®® 

§ 187. -Mortgagors and Mortgagees 

a. Mortgagors 

b. Mortgagees and their assignees 

c. Single policy for both; separate pol¬ 

icies 


a. Mortgagors 

A mortgagor of property has an Insurable Interest 
therein, to the extent of its full value. He loses this 
Interest when he loses the equity of redemption, unless 
he remains personally liable for the mortgage debt. 

A mortgagor has an insurable interest in the 
mortgaged property,to the extent of its full val- 
ue,®2 whether or not he is personally liable for the 
mortgage debt.®® The rule applies not only to the 
mortgagor of real property, but also to the mort¬ 
gagor of chattels,®* and to one who has conveyed 
his property as security for a debt.®® The owner 
generally may obtain insurance even though the 
property be mortgaged to its full value.®® 

Duration of interest. A mortgagor has an in¬ 
surable interest even while in default;®*^ such in¬ 
terest is not divested by the rendition of a decree 
of foreclosure, for he retains the equity of redemp¬ 
tion, and, by \’irtue thereof, and until it expires, an 
insurable interest,®® and this interest is terminated 


47. N.T. — Cardinal v. Mercury Ins. i 
Co.. 273 N.T.S. 487. 242 App.Dlv. 
98, reversed on other grounds 195 
N.E. 148, 266 N.Y. 448. reargrument 
denied 195 N.E. 191. 266 N.Y. 542. 
Pa.—Clarke v. Charles B. Hartman 
Co., 169 A. 460, 461, 105 Pa.Super. 
118, citingr OoTpns Jads. 

26 C.J. p 28 note 6. 

"Builder’s risk” policy 
Where contractor was bound to 
furnish all material and complete 
house accordingr to plans, he had 
Insurable Interest sufficient to sup¬ 
port “builder's risk” policy.—^Nation¬ 
al Fire Ins. Co. of Hartford, Conn., v. 
Elinney, 141 So. 850, 224 Ala. 686. 

4a Ala.—American Equitable As- 
sur. Co. V. Powderly Coal & Lum¬ 
ber Co., 142 So. 37. 40, 226 Ala. 
208, quoting: Gorpns Juris. 

26 C.J. p 28 note 6. 

49. Ala.—Planters' & Merchants' 

Ins. Co. V. Thurston, 9 So. 268, 93 
Ala. 255. , 

50. Pa.—Clarke v. Charles B. Hart¬ 
man Co., 159 A. 460, 105 Pa.Super. 
118. 

51. Ill.—^Trustees of Schools v. St. 

Paul Fire & Marine Ins. Co.. 129 
N.K 667, 296 Ill. 99—Norwich 

Fire Ins. Co. v. Boomer, 62 111. 442, 
4 Am.R. 618—^Le Doux v. Dettmer- 
ing:, 48 N.E.2d 862, 316 Ul.App. 
98. 

Md.—^Rent-A-Car Co. v. Globe & 
Rutgrers Fire Ins. Co., 148 A. 262, 
168 Md. 169—Frontier Mortg:. Cor¬ 
poration V. Heft, 126 A. 772, 146 
Md. 1. 

Mass.—^Morrison v. Boston Ins. Co., 
125 N.E. 698, 234 Mass. 453. 

Minn.—^Fuller v. Mohawk Fire Ins. 

Co.. 245 N.W. 617, 187 Minn. 447. 
Mo.—^Farmers' & Laborers* Co-op. 
Ins. Ass'n of Audrain County v. 


Bank of Centralla, 56 S.W.2d 606, 
227 Mo.App. 1068—Browne v. 
Franklin Fire Ins. Co.. 37 S.W.2d 
977, 225 Mo.App. 665. 

Mont—^Malvaney v. Tagrer, 54 P.2d 
136. 101 Mont. 331. 

N.C.—^Bryan v. Old Colony Ins. Co., 
196 S.E. 846, 213 N.'C. 391—Jeffreys 
V. Boston Ins. Co.. 162 S.B. 761, 202 
N.C. 868. 

S.C.—Geiger v. Ashley, 193 S.E. 192, 
185 S.C. 71—^Brant v. Dixie Fire 
Ins. Co. of Greensboro, N.C., 183 S. 
E. 687, 179 S.C. 66—First Carolines 
Joint Stock Land Bank v. Stuyves- 
ant Ins. Co., 166 S.E. 883, 168 S. 
C. 37. 

26 C.J. p 28 note 8. 

Oxantee who acquired property in 
trust, but executed mortgage there¬ 
on, had insurable Interest in build¬ 
ings superior to right of cestui que 
trust—Tra^relers* Ins. Co. of Hart¬ 
ford, Conn., V. Farmers' Mut Fire 
Ins. Ass'n of Monona County, 238 
N.W. 163, 211 Iowa 1051. 

52. Ill.—^Trustees of Schools v. St 
Paul Fire & Marine Ins. Co., 129 
N.E. 667, 296 Ill. 99. 

Md.—^Frontier Mortg. Corporation v. 

Heft 125 A 772, 146 Md. 1. 

Mass.—^Morrison-v. Boston Ins. Co., 
125 N.E. 698, 234 Mass. 453. 

26 C.J. p 28 note 9. 

53. U.S.—Royal Ins. Co. of Liver¬ 
pool V. Stinson, Mass., 103 U.S. 
25, 26 L.Ed. 473. 

54. Md.—^Rent-A-Car Co. v. Globe & 
Rutgers Fire Ins. Co., 148 A. 262, 
168 Md. 169. 

26 C.J. p 29 note IL 

55. Mo.—Knight v. Firemen's Ina 
Co. of Newark, N. J., 49 S.W.2d 
682, 227 Mo.App. 426. 

26 C.J. p 29 note 12. 
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Possession and control; right of re¬ 
demption 

(1) “The grantor in the security 
deed, who remained in possession 
and control of the property, had an 
insurable interest in the dwelling 
house.”—Suttles v. Vickery, 177 S.E. 
714, 717, 179 Ga. 751. 

(2) Where insurance certificate im¬ 
posed no prohibition against encum- 
brancing, a deed by insured, in con¬ 
sideration of an existing mortgage 
debt, with agreement that insured 
should retain possession and have 
right of redemption for one year, 
does not necessarily extinguish in¬ 
surable interest.—Morton Farmers' 
Mut. Ins. Ass'n of Page and Fremont 
Counties, Iowa, v. Farquhar, 206 N. 
W. 123, 200 Iowa 1206. 

66. U.S.—^Royal Ins. Co. of Liver¬ 
pool V. Stinson, Mass., 103 U.S. 
25, 26 L.Ed. 473. 

€k>zpns Juris cited in connection 
with holding as to wind and tornado 
Insurance.—Parker v. Iowa Mut. Tor¬ 
nado Ins. Ass’n, 260 N.W. 844, 848, 
220 Iowa 262. 

67. Mich.—Smith v. Grange Mut. 
Fire Ins. Co. of Michigan. 208 N.W. 
145, 234 Mich. 119. 

B8. Ill.—^Trustees of Schools v. St. 
Paul Fire & Marine Ins. Co., 129 
N.E. 667. 296 Ill. 99. 

Mich.—Perkins v. Century Ins. Co., 
Limited, of Edinburgh, Scotland, 7 
N.W'.2d 106, 303 Mich. 679—^Katzin 
V. Fidelity & Guar. Fire Corp., 296 
N.W. 665, 296 Mich. 74. 

Mont.—^Malvaney v. Yager, 54 P.2d 
135. 101 Mont. 331—^Baker ▼. Union 
Assur. Soc. of London, Limited, 
264 P. 132, 81 Mont. 281—Baker 
V. Pennsylvania Fire Ins. Co., 263 
P. 93, 81 Mont. 27L 
26 C.J. p 29 note 15. 
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only by a failure to redeem within the specified 
time. 5® While it has been held that the mortga¬ 
gor’s insurable interest is lost when the mortgaged 
property is conveyed at foreclosure sale,®® it has 
also been held that it does not end with the fore¬ 
closure and sale, but he has such an interest until 
the sale is confirmed and the deed made, for until 
then the proceedings may be vacated.®^ It has even 
been held that after sale and confirmation he has 
an insurable interest until the delivery of the 
deed,®2 although there is also authority to the ef¬ 
fect that such interest is divested by a sale on fore¬ 
closure and part pajment of the consideration.®® It 
has also been held that a mortgagor in possession 
is not divested of his insurable interest by a sale 
and confirmation where the order of confirmation 
has been vacated.®^ A mortgagor retains an in¬ 
surable interest in the mortgaged property even 
though he disposes of his equity of redemption ab¬ 


solutely, as long as he is personally liable for the 
payment of the mortgage debt, since by his dispos¬ 
ing of the property subject to the mortgage it be¬ 
comes the primary fund for the payment of the 
mortgage debt, and the loss of the property would 
therefore be a direct loss to the mortgagor.®® 

b. Mortgagees and Their Assignees 

A mortgagee hat an Inaurable Interest In the mort¬ 
gaged property, to the extent of the debt secured; such 
Interest continues until the mortgage debt Is extin¬ 
guished. A mortgagee’s assignee also has an insurable 
Interest In the mortgaged property. 

It is universally held that a mortgagee®® or gran¬ 
tee in a deed of trust in the nature of a mort¬ 
gage®'^ has an insurable interest in the mortgaged 
property, entirely separate and distinct from that 
of the mortgagor or grantor, to the extent of his 
interest in the property as mortgagee,®® regardless 


Ooxpus Juris gnoted In connection 
with holding: as to wind and tornado 
insurance.—^Parker v. Iowa Mut Tor¬ 
nado Ins. Ass'n, 260 N.W. 844. 848, 
220 Iowa 262. 

69. Mont.—Malvaney v. Tagrer, 54 P. 
2d 135. 101 Mont 331—Baker v. 
Pennsylvania Fire Ins. Co., 263 P. 
93. 81 Mont 271. 

26 CJ. p 29 note 16. 

6a Mo.—^Prudential Ins. Co. v. Ger¬ 
man Mut. Fire Ins. Ass*n, 60 S. 
W.2d 1008. 228 Mo.App. 139. 

61. Colo.—^Farmers’ Union Mut Pro¬ 
tective Ass'n of Colorado v. San 
Luis State Bank. 281 P. 366. 369. 
86 Colo. 293, 66 A.L.K. 1166, cit¬ 
ing: Corpus Juris. 

N.J.—^Marts v. Cumberland Mut. Fire 
Ins. Co., 44 N.J.Law 478. 

Ohio.—^Richland County Mut Ins. Co, 
Y. Sampson, 38 Ohio St 672. 

62. N.J.—^Marts v. Cumberland Mut 
Fire Ins. Co., 44 N.J.Law 478. 

63. N.T.—^McLaren v. Hartford Fire 
Ina Co., 5 N.T. 151. 

61, Ohio.—^Richland County Mut 
Ins. Co. v. Sampson, 38 Ohio St 
672. 

66. Minn.—^Baug:hman v. Niagara 
Fire Ins. Co., 204 N.W. 321. 322. 
168 Minn. 300, citing: Corpus Juris. 
Mo.—^American Ins. Co. v. Dean. 

App., 243 S.W. 415. 

26 C.J. p 29 note 21. 

66. Ala.—^National Fire Ins. Co. of 
Hartford v. Tennessee Land Co.. 
139 So. 227, 224 Ala. 113. 

Ark.—^Lockett v. Western Assur. Co., 
83 S.W.2d 65. 190 Ark. 1185. 

Oa.—^Farmers* Mut Fire In& Co. of 
Georgia v. Pollock. 184 S.E. 883. 52 
Ga.App. 608. 

HL—^Trustees of Schools v. St Paul 
Fire & Marine Ins. Co.. 129 N.E. 
567, 296 XU. 99—Le Doux v. Dett- 


mering:, 43 N.H.2d 862, 316 IlLApp. 
98. 

La.—Investors' Mortff. Co. v. Ma¬ 
rine & Motor Ins. Co. of America, 
99 So. 486, 155 La. 627. 

Md.—Rent-A-Car Co. v. Globe & Rut¬ 
gers Fire Ins. Co., 148 A. 252, 158 
Md. 169—^Frontier Mortg. Corpora¬ 
tion V. Heft 126 A. 772, 146 Md. 
1 . 

Minn.—^Allen v. St. Paul Fire & Ma¬ 
rine Ins. Co., 208 N.W. 816, 818, 167 
Minn. 146, citing: Corpus Juris. 

Mo.—^Prudential Ins. Co. v. Glerman 
Mut Fire Ins. Ass'n. 60 S.W.2d 
1008, 1011, 222 Mo.App. 139, cit¬ 
ing Corpus Juris—^Farmers' & La¬ 
borers* Co-op. Ins. Ass'n of Au- 
drian County v. Bank of Centralia, 
56 S.W.2d 608, 227 Mo.App. 1068. 

Mont—^Malvaney v. Tager, 54 P.2d 
135, 101 Mont 331. 

N.T.—Savarese v. Ohio Farmers* Ins. 
Co. of Le Roy, Ohio, 182 N.E3. 666, 
260 N.T. 46. 91 A.L.R. 1341. re¬ 
versing 254 N.T.S. 683, 234 App. 
Div. 248. 

N.C.—Jeffreys v. Boston Ins. Co., 162 
S,E. 761, 202 N.C. 368—Wayne Nat 
Bank v. National Bank of La 
Grange. 147 S.B. 691. 197 N.C. 68. 

S.C.—Geiger v. Ashley. 193 S.E. 192, 
185 S.a 71—Brant v. Dixie Fire 
Ins. Co. of Greensboro, N. C., 188 
S.E. 587, 179 S.C. 66—First Car- 
olinas Joint Stock Land Bank v. 
Stuyvesant 'Ins. Co., 166 S.E. 888, 
168 S.C. 87. 

S.D.—^Thompson v. National Fire Ins. 
Co. of Hartford, Conn., 203 N.W. 
464, 466, 48 S.D. 224, quoting 003> 
pus Juris. 

Tenn.—^National Liberty Ins. Co. v. 
Rogers, 2 Tenn.App. 253. 

W.Va.—^Bowman v. Hartford Fire 
Ins. Co., 169 SJS. 443, 113 W.Va. 
784. 

26 C.J. p 29 note 22. 
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Right to proceeds of policy taken by 
mortgagor for benefit of mortgagee 
see infra 5 1147. 

Mortgagee of life tenant 
S.C.—Crook V. Hartford Fire Ina 
Co., 178 S.E. 254, 175 S.E. 42. 
Mortgagee of tenant at wlU 
Holder of mortgage executed by 
life tenant’s tenant at will was held 
not to have insurable Interest In 
mortgaged dwelling.—Colver v. Cen¬ 
tral States Fire Ins. Co.. 287 P. 
266. 130 Kan. 556. 

Validity of mortgiage 
Violation of Federal Farm Loan 
Act under which loans must not ex¬ 
ceed fifty per cent of value of mort¬ 
gaged land and twenty per cent of 
permanent Insured improvements 
thereon would not Invalidate mort¬ 
gage given to secure loan, as re¬ 
spects mortgragee’s insurable inter¬ 
est.—^Pirst Carolinas Joint Stock 
Land Bank v. Stuyvesant Ins. Co., 
166 S.E. 883, 168 S.C. 37. 

67. Tenn.—National Liberty Ins, Co. 

V. Rogers, 2 Tenn.App. 253. 

26 G.J. p 30 note 23. 

6& IlL—Trustees of Schools v. St. 
Paul Fire & Marine Ins. Co., 129 
N.B. 667, 296 IlL 99. 

La.—^Investors* Mortg. Co. v. Ma¬ 
rine & Motor Ins. Co. of America, 
99 So. 486, 155 La. 627. 

Md.—^Frontier Mortg. Corporation v. 

Heft, 126 A. 772, 146 Md. 1. 

Mont.—^Malvaney v. Tager, 64 P.2d 
185, 101 Mont. 381. 

N.T.—Savarese v. Ohio Farmers* Ina 
Co. of Le Roy, Ohio, 182 N.E. 666. 
260 N.T. 46. 91 A.L.R. 1841, re¬ 
versing 264 N.T.S. 688, 284 App. 
Div. 248. 

S.C.—^Flrst Carolinas Joint Stock 
Land Bank v. Stuyvesant Ins. Co# 
166 S.E. 888. 168 S.a 37. 

26 aj. p 30 note 24. 
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of any other security that he may hold,®® and inde¬ 
pendent of authority to insure conferred in the 
mortgage.^® The rule extends to the mortgagee of 
a homestead^i and of personal property and suc¬ 
cessive or different mortgagees may take insurance 
independently of each other.73 

The mortgagee has an insurable interest in the 
property covered by the mortgage even though 
there are obstacles in the way of enforcing the lat¬ 
ter, as where the mortgagor is an infant,^4 or where 
the mortgagee has pledged the note and it is not 
under his control,*^® or where the mortgage was 

without consideration's or was unrecorded 

Where the mortgage, although void at law, is good 
in equity, the mortgagee has an insurable interest 
in the mortgaged property.78 

The assignee of a mortgagee has an insurable in¬ 
terest in the property covered by the mortgage 
and one who holds a consummated agreement for 
the purchase of a deed of trust and of a note se¬ 
cured thereby, both instruments being in his pos¬ 
session, has an insurable interest, although the note 
is not indorsed by the assignor.®® The assignee’s 


interest is measured not simply by the amount paid 
to the mortgagee under the contract of assign¬ 
ment, but by the whole amount secured by and un¬ 
paid on the mortgage.®! 

A conveyance by the grantor in a deed of trust 
will not affect the trustee’s right to obtain insur¬ 
ance.®® 

Duration of interest. The mortgagee’s insurable 
interest continues until the mortgage debt is ex¬ 
tinguished,®® although it has been held that the 
holder of a mortgage on a stock of goods does not 
lose his insurable interest by receiving an amount 
equaling the debt, where he uses a portion of the 
amount in replenishing the stock.®4 An assignment 
of part of the mortgage debt does not divest the 
mortgagee’s interest, but it still exists to the amount 
of the debt remaining,®® and, if the whole mort¬ 
gage is assigned, his insurable interest is not di¬ 
vested, provided he has indorsed the mortgage 
notes;®® but when the mortgagee transfers the 
mortgage without indorsing the mortgage notes 
his insurable interest ceases.®^ 


llCortmre OIL land "but aat on build¬ 
ings 

Where one of testatrix’s mortga¬ 
ges. unlike the other, covered only 
her land and not the buildings there¬ 
on, the holders of such mortgage 
had only an Indirect and .remote, and 
not an insurable, Interest In such 
buildings.—In re Hesmolds’ Estate, 
109 A. 60, 94 Yt. 149. 

Diminution of interest 
Where holder of first mortgage 
notes of corporation for which re¬ 
ceiver was appointed expressly sub¬ 
ordinated mortgage notes to receiv¬ 
ership certificates and to receiver¬ 
ship charges by voluntarily acQUi- 
esclng in receivership, insurable in¬ 
terest of holder of mortgage notes 
In mortgaged property was diminish¬ 
ed to extent of receivership certifi¬ 
cates and charges.—In re Clover 
Ridge Planting & Mfg. Co., 161 So. 
212, 178 La. 802. 

69. La.—^Investor’s Mortg, Co. v. 
Marine & Motor Ins. Co. of Amer¬ 
ica, 99 So. 486, 156 La. 627. 
N.Y.—Kent v. iHtna Ins. Co., 82 N.T. 

S. 817, 84 App.Dlv. 428. 

S.I>.—^Thompson v. National Fire Ins. 
Co. of Hartford, Conn., 203 N.W. 
464, 466. 48 S.D. 224, quoting Cor¬ 
pus Juris. 

Corpus Juris quoted in connection 
with holding as to automobile col¬ 
lision Insurance.—^National Reserve 
Ins. Co. V. McCrory, Tex.Clv.App., 
160 S.W.2d 972. 974. 

7a Tex.—Commonwealth Ins, Co. v. 
Evans, Civ.App., 42 S.W.2d 1088, 
error refused. 


71. Mo.—^Parks v. Hartford Fire 
Ins. Co., 12 S.W. 1058. 100 Mo. 373. 

72. La.—^Investors* Mortg. Co. v. 
Marine & Motor Ins. Co. of Ameri¬ 
ca. 99 So. 486. 155 La. 627. 

Md.—^Rent-A-Car Co. v. Globe & Rut¬ 
gers Fire Ins. Co.. 148 A. 252, 158 
Md. 169. 

S.D.—^Thompson v. National Fire Ins. 
Co. of Hartford, Conn.. 203 N.W. 
464. 48 S.D. 224. 

Tex.—Commonwealth Ins. Co. v. 
Evans, Civ.App.. 42 S.W.2d 1088, 
error refused. 

26 C.J. p 30 note 27. * 

Under a statute defining ’’insurable 
interest” as every Interest in prop¬ 
erty, or any relation thereto, or lia¬ 
bility in respect thereof, of such a 
nature that a contemplated peril 
might directly damnify the insured, 
a chattel mortgagee has such an in¬ 
terest.—Wells Chevrolet CO. v. Pa¬ 
cific Fire Ins. Co., 296 P. 177, 179, 161 
Wash. 1. 

73. Ma—^Fox V. Phenix Fire Ins. 
Co., 52 Me. 333. 

74. N.T.—Graham v. Phcenix Ins. 
Co., 17 Hun 166. 

75- Ohio.—^Williams v. Cincinnati 
Ins. Co., Wright p 642. 

7a N.T.—Slocovich V. Oriental Mut. 
Ina Co., 13 Daly 264, affirmed 14 
N.B. 862, 108 N.T. 66. 

77. La.—^Bell v. Western M. & F. 

Ins. Co., 5 Rob. 423, 39 Am.D. 542. 
Wis.—^Manson v. Phoenix Ina Co., 
24 N.W. 407, 64 Wla 26, 64 Am.R. 
573. 

7a N.T.—^Mix V. Andes Ina Co., 9 
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Hun 397, reversed on other 
grounds 74 N.T. 53, 30 Am.R. 260. 
26 C.J. p 30 note 38. 

79. N.J.—Sussex County Mut. Ina 
Co. V. WoodrufT. 26 N.J.Law 641. 

26 CJ. p 30 note SO. 

80. U.S.—^International Trust Co. v- 
Norwich Union Fire Ins. Soc., 
Colo.. 71 F. 81. 17 C.C.A. 608, cer¬ 
tiorari denied 16 S.Ct 1202, 163 

U. S. 691, 41 L.Ed. 316. 

81. N.T.—^Excelsior Fire Ins. Co. v. 
Royal Ins. Co., 55 N.T. 843, 14 Am. 
R. 271. 

26 C.J. p 30 note 32. 

82. Mo.—^Dlck v. Franklin F. Ins. 
Co., 10 Mo.App. 376, affirmed 81 Mo. 
103. 

sa U.S.—^Westchester Fire Ins. Co. 
of New York v. Norfolk Building & 
Loan Ass’n, C.CA.Neb., 14 F.2d 
624. 

S.C.—^First Carolinas Joint Stock 
Land Bank v. Stuyvesant Ins. Co., 
166 S.E. 883, 168 S.C. 37. 

26 C.J. p 30 note 41. 

84- Iowa—Dalton v. Milwaukee Me¬ 
chanics* Ins. Co., 102 N.W. 120, 126 
Iowa 377. 

85. Pa—^Rex v. Merchants* Ina Co., 
2 Phila 357. 

8a Ala—^Union Ins. Soa of Canton 

V. Sudduth, 103 So. 845, 847, 212 
Ala 649. citing Ck>xpns Jnxla 

Mass.—^Williams v. Roger Williams 
Ins. Co., 107 Masa 377, 9 Am.R. 
41. 

26 C.J. p 31 note 45. 

87. N.J.—Weinberger v. Agrlcultur- 
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While the mortgagee purchasing at a foreclosure 
sale has an insurable interest as owner, ^8 it has 
been held that the foreclosure of the mortgage ex¬ 
tinguishes the interest of the mortgagee as such,^® 
and that this is also true when the mortgagee him¬ 
self becomes the purchaser at such sale,^® but it 
has also been held that during the period of redemp¬ 
tion the mortgagee has an insurable interest.®^ 

c. Single Policy for Both; Separate Policies 

The peepective Intereets of the mortgagor and the 
mortgagee may be covered by one policy, or each may 
take out a separate policy. 

The respective interests of mortgagor and mort¬ 
gagee may be covered by one policy, or each may 
take out a separate policy, with the same or dif¬ 
ferent insurance companies,®^ and at one time or 
different times.®® 

§ 188. -Vendors and Purchasers 

a. Vendors 

b. Vendees 


a. Vendors 

An owner of property who has contracted to sell If, 
but retains the legal title, or has a lien thereon until the 
purchase price Is paid or the conditions of sale are per¬ 
formed, has an insurable Interest In the property. 

As is discussed infra § 196, after an absolute 
transfer of the property the vendor no longer has 
an insurable interest which will sustain insurance, 
and a policy already issued to him is avoided by 
such transfer. If a vendor has not absolutely part¬ 
ed with all his rights or liabilities respecting the 
property, he has an insurable interest to the extent 
of what he retains,®® as where property is trans¬ 
ferred as collateral security;®*^ but one who trans¬ 
fers property in fraud of creditors does not retain 
an insurable interest therein.®® So an owner of 
real or personal property who has contracted to 
sell it to another, but who retains the legal title, 
or has a lien on the property, until the purchase 
price is paid or the conditions of the sale are per¬ 
formed, has an insurable interest in such proper¬ 
ty,®® and it is immaterial that the contract of sale 


al Ins. Co.. 76 A. 843. 80 N.J.Law 

202 . 

88. Wis.—Miner v. Phoenix Ins. Co.. 
27 Wls. 693. 9 Am.R. 479. 

26 C.X p 31 note 49. 

89. XJ.S.—Westchester Fire Ins. Co. 
of New Tork v. Norfolk Building 
& Loan Aas*n, C.C.A.Neb., 14 F.2d 
524. 

26 C.X p 31 note 47. 

90. Cal.—^Reynolds v. London & 
Lancashire Fire Ins. Co.. 60 P. 467, 
128 Cal. 16. 79 Ani.S.R, 17. overrul¬ 
ing National Bank v. Union Ins. 
Co.. 26 P. 509, 88 CaL 497, 22 Am. 
S.H. 324. 

91. Iowa.—^Boyce v. Farmers* Mut. 
Ins. Ass'n. 227 N.W. 628, 209 Iowa 
11 . 

98 , Ill.—^Le Doux v. Dettmering, 43 
N.E.2d 862, 816 IlLApp. 98. 

Md.—^Rent-A-Car Co. v. Globe & Rut¬ 
gers Fire Ins. Co., 148 A. 252, 168 
Md. 169. 

S.D.—^Thompson v. National Fire Ins. 
Co. of Hartford, Conn., 208 N.W. 
464, 466, 48 S.D. 224, Quoting Oox~ 
pna Jnxls. 

26 C.J. p 30 note 39. 

93. Ill.—^Le Boux V, Dettmering, 43 
N.E.2d 862, 316 IlLApp. 98. 

Md.—^Rent-A-Car Co. v. Globe & 
Rutgers Fire Ins. Co., 148 A 252, 
158 Md. 169. 

N.C.—^Bryan v. Old Colony Ins. Co., 
196 S.E. 845, 213 N.C. 391. 

S.D.—^Thompson v. National Fire Ina 
Co. of Hartford, Conn., 208 N.W. 
464, 466, 48 S.D. 224, Quoting Oor- 
pns jQxls. 

36 C.J. p 80 note 40. 

94b Md.—Rent-A-Car Co. v. Globe 


& Rutgers Fire Ins. Co.. 148 A 
252. 168 Md. 169. 

95. Md.—Rent-A-Car Co. v. Globe & 
Rutgers Fire Ins. Co., supra. 

S.D.—^Thompson v. National Fire Ins. 
Co. of Hartford, Conn., 203 N.W. 
464, 466, 48 S.D. 224, Quoting Coi> 
pus Juris. 

26 C.J. p 30 note 40. 

96. La.—Union Cent. Life Ins. Co. 
V. Harp, 14 So.2d 643, 203 La. 806. 
transferred, see, App., 8 So.2d 129. 

Mo.—^Mahan v. Home Ins. Co., 226 
S.W. 693, 205 MO.APP. 692. 

S.C.—Milhous V. Globe & Rutgers 
Fire Ins. Co., 159 S.E. 506, 161 S.C. 
96. 

26 C.J. p 31 note 51. 

Bsteutlou of possession 

<1) Where insured sold under con¬ 
tract certain merchandise covered by 
fire policies, but bad not segregated 
the merchandise, and still retained 
possession of it. be bad an insur¬ 
able interest therein notwithstand¬ 
ing the contracts of sale.—^National 
Fire Ins. Co. v. Itasca Lumber Co., 
181 N.W. 337, 148 Minn, 170. 

(2) Oil companies which sold cei> 
tain property but reserved posses¬ 
sion and use until full payment was 
made or until operation of property 
ceased to be profitable had an insure 
able interest in the property, par¬ 
ticularly where companies were re¬ 
quired to replace property.—^Rlce Oil 
Co. V. Atlas Assur. Co., C.C.AMont.> 
102 F.2d 561. 

(8) A vendor still in possession, 
although without liability and with¬ 
out any lien or interest in the (Prop¬ 
erty whatever, may obtain insurance 
thereon in his own name for the 
benefit of the owner, without the 
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latter*s authorization; but it must be 
shown that insurance of the owner 
was the intention' of the person ef¬ 
fecting the insurance when the con- 
tract was made, although such inten¬ 
tion need not have fastened at the 
time of entering into the contract 
upon the very person who, when the 
contract matures, seeks the benefit 
of it.—Waring v. Indemnity Fire Ins. 
Co., 46 N.Y. 606, 6 Am.R. 146. 

Option to rapurohase 
Where plaintiffs' option to repur¬ 
chase mortgaged premises, which 
had been conveyed to mortgagee to 
avoid foreclosure, was in full effect 
when a fire policy was Issued insur¬ 
ing plaintiffs against loss or dam¬ 
age by fire on premises, and plain¬ 
tiffs’ interest in premises, by way 
of option to repurchase, had a value 
in excess of the amount which plain¬ 
tiffs would have had to pay to re¬ 
purchase premises, the option to re¬ 
purchase constituted an insurable in¬ 
terest in the premises.—Beman v- 
Springfield Fire & Marine Ins. Co.,. 
25 N.E.2d 603, 303 IlLApp. 554. 

97- N.Y.—Tallman v. Atlantic Fire 
& Marine Ins. Co., 4 Abb.Dec. 345, 

3 Keyes 87, 83 How.Pr. 400. 

Ohio.—^Valrin v. Canal Ins. Co., 10 
Ohio 222. 

93. Okl.—^Phcenix Ins. Co. of Hart¬ 
ford, Conn., V. First Nat. Bank, 264 
P. 142, 129 Okl. 204. 

Deoree oanoellng oonveyanoe as in 
fraud of creditors does not give 
grantor insurable interest—^Phcenlx. 
Ins. Co. of Hartford, Conn., v. First 
Nat. Bank, supra. 

99, Ala.—^Robinson v. Wade, 127 So.. 
170, 220 Ala. 698, citing Corpus Jn^< 
zls. 
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is unenforceable,1 as where it is not in writing,2 
or is made with a guardian without sufficient au¬ 
thority.® 

b. Vendees 

A vendee nnay have an Insurable Ifherest In the prop¬ 
erty sold even though he has not fully performed all the 
conditions of the sale or has not acquired title or pos¬ 
session. 

The vendee in a contract of sale by the terms of 
which the equitable title passes to him has been said 
to have an insurable interest in the property and 
the same holding has been made as to a purchaser 
in good faith of a title which he believes to be good 
and the validity of which depends on the determi¬ 
nation of intricate questions of law.5 More par¬ 
ticularly, a vendee in possession of real property 


under a contract for its purchase, although he has 
not paid the whole of the consideration or per¬ 
formed all the conditions of the sale, has an in¬ 
surable interest therein,^ at least to the extent of 
the amount paid;*^ and the fact that the vendor 
has only the equitable title is immaterial.® Like¬ 
wise a purchaser of personal property inay have 
an insurable interest therein even though he has 
not fully paid the purchase price or acquired ti¬ 
tle;® but failure to comply with statutory require¬ 
ments as to the transfer of motor vehicles may re¬ 
sult in the failure of the purchaser of a motor ve¬ 
hicle to have an insurable interest,^® although there 
is also authority to the contrary.^i A purchaser 
under a contract of conditional sale by which the 
title is not to pass until pa3'ment of the purchase 
price has an insurable interest,^® at least to the ex- 


Cal.—Kleiber Motor Truck Co. v. 
International Indemnity Co., 289 P. 
865, 106 Cal.App. 709. 

Iowa.—^Midwest Metal Stamping Co. 
V. Citizens Fund MuL Fire Ins. Co., 
295 N.W. 444, 447, 229 Iowa 969, 
188 A.L 1 .R. 779, citing Corpus Juris 
— ^HAtch V. Commerce Ins. Co., 249 
N.W. 164, 166, 249 N.W. 824, 216 
Iowa 860, citing Corpus Juris— 
Brady v. Walsh, 204 N.W. 285, 200 
Iowa 44. 40 A.L.K. 608—^Davidson 
V, Hawkeye Ins. Co., 82 N.W. 614,^ 
71 Iowa 582, 60 Am.Il. 818. 

^o.—^Mahan v. Home Ins. Co., 226 
S.W. 598, 205 Mo.App. 592. 

N.T.—^Persico v. Guernsey, 220 N.T. 
S. 689. 129 Mlsc. 190, affirmed 225 
N.T.S. 890. 222 App.Div. 719. 

Tex.—Canfield v. Newman, Civ.App., 
265 S.W. 1052. 

Wash.—^Brown v. Northwestern Mut 
Fire Ass’n. 30 P.2d 640. 176 Wash. 
693. 

W.Va.—Bowman v. Hartford Fire 
Ins. Co., 169 S.B3. 443, 113 W.Va. 
784. 

26 C.J. p 81 note 64. 

After transfer of note 
Conditional sellers of truck Indors¬ 
ing purchaser's note to bank were 
held to have an Insurable Interest by 
way of protection against liability as 
Indorsers.—^Unlon Ins. Soc. of Can¬ 
ton V. Sudduth, 108 So. 846, 212 Ala. 
649. 

Setentlon of title as trustee 

Owner contracting to sell proper¬ 
ty. retaining tiUe as trustee for pur¬ 
chaser until resold, has an Insurable 
interest In property.—Hayward v. Fl- 
delity-Ph<Bnix Fire Ins. Co., Mo.App., 
285 S.W. 144. 

1. N.Y.—Pitney v. Glens Palls Ins. 
Co., 65 N.T. 6—Clinton v. Hope 
Ins. Co., 45 N.T. 464. 

A. N.T.—Pitney v. Glens Falls Ins. 
Co.. 65 N.T. 6. 

Z. N.T.—Clinton v. Hope Ins. Co.. 45 
N.T. 464. 


4. Iowa—Brady v. Welsh, 204 N.W. 
235, 200 Iowa 44. 40 A.L..H. 603. 

5. Tex.—^American Ins. Co. v. Ed¬ 
wards, Civ.App., 78 S.W.2d 1020, er¬ 
ror dismissed. 

6L Ala—Robinson v. Wade, 127 So. 
170, 220 Ala 693, citing Corpus 
Juris. 

Iowa—^Hatch v. Commerce Ins. Co„ 
249 N.W. 164, 165, 824. 216 Iowa 
860, citing Corpus Juris. 

Mass.—Shumway v. Home Fire & 
Marine Ins. Co. of California, 17 N. 
E.3d 212. 301 Mass. 391. . 

N.T.—Persico v. Guernsey. 220 N. T. 

S. 689, 129 Misc. 190. affirmed 225 
N.T.S. 890. 222 App.Div. 719. 

W.Va—^Hamlet v. American Eagle 
Fire Ins. Co., 160 S.E. 7. 107 W. 

Vfl. fiS7 

26 C.J. p 32 note 61. 

Insurable Interest of purchasers at 
judicial sales see supra 5 184. 
Coutraot of sale or lease 

Contract to sell property and de¬ 
liver deed when price was paid was 
held not mere lease with option to 
purchase, giving lessee no Insurable 
interest, even though providing for 
application of payments as rent on 
default—^Avery v. Mechanics' Ins. 
Co. of Philadelphia Mo.App., 295 S. 
W. 609. 

7. S.C.—Milhous v. Globe & Rutgers 
Fire Ins. Co.. 159 S.E. 606. 161 S.C. 
96. 

8. N.T.—Carpenter v, German Amer¬ 
ican Ins. Co., 31 N.E. 1015, 136 N. 

T. 298—Brooks v. Brie Fire Ins. 
Co., 78 N.T.S. 748, 76 App.Div. 275, 
affirmed 69 N.B. 1120, 177 N.T. 
572. 

9. Cal.—^Dunne v. Phcenix Ins. Co. 
of Hartford, Conn., 298 P. 49. 61, 
118 Cal.App. 256, citing Corpus Jiu 
ils. 

26 C.J. p 82 note 63. 

10. —^Barton v. Mercantile Ins. 
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Co. of America. 273 P. 408, 127 
Kan. 271. 

Mo.—State ex rel. Connecticut Fire 
Ins. Co. of Hartford, Conn., v. 
Cox, 268 S.W. 87. 306 Mo. 537, 87 
A.L.R. 1456, quashing record How¬ 
ell v. Connecticut Fire Ina Co., 257 
S.W. 178, 216 Mo.App. 386—Evens 
V. Home Ins. Co. of New Tork, 82 
S.W.2d 111, 231 Mo.App. 932— 

Mathes v. Westchester Fire Ins. 
Co. of New Tork, App., 6 S.W.2d 
66 . 

Sffeot of failure to seoure new cer- 
tULcate 

A truck driver who received prop¬ 
erly assigned original certificate of 
ownership which had been issued to 
first purchaser, but who neglected to 
present the certificate to commis¬ 
sioner of motor vehicles for issu¬ 
ance of new certificate until loss had 
occurred under fire policy, which was 
issued on assigrnment of original cer¬ 
tificate, had an insurable Interest.— 
Crawford v. General Exchange Ins. 
Corporation, Mo.App., 119 S,W.2d 
458. 

*%eading and pioneer caBe** 

Mo.—State v. Cox, 268 S.W. 87, 306 
Mo. 587, 37 AL 1 .R. 1456, quashing 
record on certiorari 257 S.W. 178, 
215 Mo.App. 386. 

11. Tex.—First State Bank of 
O’Donnell v. Fidelity Union Fire 
Ins. Co., 287 S.W. 60, 116 Tex. 182 
—^Hennessy v. Automobile Owners* 
Ins. Ass'n, Com.App., 2S2 S.W. 
791, 46 A.L.R. 521, reversing. Civ. 
App., 273 S.W. 1024. 

Car registered in another state 
Sale in Texas of car registered in 
another state and delivery to pur¬ 
chaser of license fee receipt and bill 
of sale, and immediate registering 
of car by purchaser, conveyed insur¬ 
able interest to purchaser.—Ameri¬ 
can Liloyds of Dallas v. Gengo. Tex. 
Civ.App., 282 S.W. 967. 

12. Arlz.—^North River Ins. Co. v. 
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tart of his payments on account.^^ One in posses¬ 
sion under an option to purchase has an insurable 
interest in the property,as has also the assignee 
of such option^® and the assignee of a bond for 

The vendee under a contract of purchase has an 
insurable interest even though he is in default in 
his payments, if the vendor has not declared such 
default and repudiated the contract,and this is 
also true where the vendee gave his notes for the 
purchase money and they are past due and un¬ 
paid;^* but he has no insurable interest if the con¬ 
tract has been declared void at the election of the 
vendor and the vendee has surrendered posses- 
sion.i® 

A vendee in possession under a parol agreement 
by which he is to receive conveyance of the title 
when the whole consideration is paid has an in¬ 
surable interest but a verbal contract to con¬ 
vey to one already in possession without any ti¬ 
tle, if not supported by a consideration, will not 
give an insurable interest,nor is such interest con¬ 
ferred by a parol contract without possession.22 If 
the vendee has paid the consideration and gone 
into possession, he has an insurable interest, even 
though the contract may be^s or is^^ unenforce¬ 
able. Even if the parties to the contract of sale 


have agreed to rescind it, the vendee has an insur¬ 
able interest if he is still in possession and the 
agreement is not consummated.^® It seems that 
even if the contract is wholly executory the vendee 
under it will have an insurable interest thus, if 
the vendee has paid no part of the consideration^^ 
or if the contract has simply been executed, and 
possession under it has not been given to the ven¬ 
dee nor any of the consideration been paid by him,28 
yet he has been held to have an insurable inter¬ 
est. 

If by a sale the vendee acquires the full legal title 
to the property he has an insurable interest therein 
even if there is no delivery of possession.28 A 
mere bargainee or one entitled to acquire goods 
not yet set apart has an insurable interest but 
where no title or possibility of title has passed there 
is no insurable interest.2l 

The origin of insured's title does not affect his 
insurable interest; if he has the requisites of an 
insurable interest in other respects he may procure 
insurance no matter how he obtained his title.®^ 
Thus, as is discussed supra § 182, where property is 
sold or conveyed with an intent to defraud credi¬ 
tors, the vendee participating in the design may 
nevertheless have an insurable interest in such prop¬ 
erty; and where a sale of a stock of goods is ac- 


S&nguinettl, 298 P. 922, 38 Arlz. 

22 . 

Ark.—^Moline Timber Co. v. Schaad, 
28 S.W.2d 338, 181 Ark. 854. 

Ill.—Stallings v. Fldelity-Fhenia: Fire 
Ins. Co. of New York, 28 K.F.2d 
322, 806 IlLApp. 286. 

Iowa.—^Midwest Ketal Stamping Co. 
V. Citizens Fund Mat. Fire Ins. Co., 
295 N.W. 444, 447, 229 Iowa 969, 
133 A.L 1 .R. 779, citing Corpus 
rls. 

Mich.—^Baker v. Northern Assur. Co., 
Ifimited, of London, Fng., 183 N.W. 
61, 214 Mich. 640. 

26 C.J. p 32 note 64. 

Corpus Juris has been dted in a 
case in connection with a question 
whether property purchased under a 
conditional sale contract passed un¬ 
der a mortgage by the buyer.—Man¬ 
ufacturers Bank & Trust Co. of St. 
Louis V. Lauchll, aC.A.Mo., 118 F.2d 
607, 610. 

13. Cal.—Coniglio v. Connecticut P. 
Ins. Co., 182 P, 275, 179 CaL 698, 
5 A.L.R. 805. 

Mass.—^Tabbutt v. American In& Co., 
70 N.F. 480. 185 Mass. 419, 102 
Am.S.R. 863. 

14. N.Y.—Creighton v. Homestead F. 
Ins. Ca, 17 Hun 78. 

15. Mich.—Grossman v. American 
Ins. Co., 164 N.W. 428, 198 Mich. 
804, L.R.A.1918A 890. 


13, Iowa.—Ayres v. Hartford Fire 
Ins. Co., 17 Iowa 176, 86 Axn.D. 658. 

17. N.Y.—^Pelton v. Westchester 
Fire Ins. Co., 77 N.Y. 606. 

26 C.J. p 82 note 69. 

18. Me.—Gilman v. Dwelling-House 
Ins. Co., 17 A. 544, 81 Me. 488. 

19. N.Y.—^Birmingham v. Empire 
Ins. Co., 42 Barb. 467. 

20. U.S.—^Milwaukee Mechanics’ Ins. 
Co. of Milwaukee, Wis. v. B. S. 
Rhea & Son, Tenn., 128 F. 9, 60 C 
CJL 103. 

26 C.J. p 32 note 72. 

21. Conn.—^Essex Sav. Bank v. Mer¬ 
iden P. Ins. Co., 17 A. 930, 67 Conn. 
336, 4 L.R.A. 769, dissenting opin¬ 
ion 18 A. 324. 

Pa.—^Eanefsky v. National Commer¬ 
cial Mut Fire Ins. Co., 35 A.2d 766, 
164 Pa.Super. 171. 

22. Pa.—^Prospect Dye Works v. 
Federal Ins. Co.. 38 Pa.Super. 223. 

23. Mass.—^Wainer v. Milford Mut. 
Fire Ins. Co„ 26 N.B. 877, 163 
Mass. 335, 11 L.RJL 698. 

24. Mass.—^Amsinck v. American 
Ins. Co., 129 Maes. 185. 

A oozLtzaot for the purchase of sa¬ 
loon property, invalid as to a pro- 
! vision that the purchaser shall han- 
I die the vendor's goods exclusively, 
I gave the purchaser an insurable in¬ 
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terest in the property.—^Marx v. Wil- 
liamsburgh City Fire Ins. Co., 168- 
N.W. 1052, 192 Mich. 497. 

25. W.Va.—McCutcheon v. Ingra¬ 
ham. 9 S.B. 260. 32 W.Va. 878. 

2 a Wash.—^Brown v. Northwestern 
Mut Fire Ass'n, 80 P.2d 646, 176 
Wash. 698. 

27, N.C.—Strause v. Palatine Ins. 

Co., 88 S.E. 256, 128 N.a 64. 

Pa.—^Imperial Fire Ins. Co. v. Dun¬ 
ham, 12 A. 668, 117 Pa. 466, 2 Am. 
S.R. 686. 

23. Md.—^Brewer v. Herbert, 30 Md. 
801, 96 Am.D. 582. 

29, Mass.—^Little v. Phoenix Ins. Ca,. 

123 Mass. 380, 26 Am.R. 96. 

26 C.J. p 88 note 81. 

sa Me.—Cumberland Bone Co. v- 
Andes Ins. Co., 64 Me. 466. 

26 C.J. p 38 note 82. 

31. Mass.—HeaJd v. Builders' Mut. 

F. Ins. Co., Ill Mas& 88. 

26 C.J. p 38 note 84. 

issuance of policies before eon- 
tract to purchase insured property 
was assigned to Insured would be 
mere “gambling transaction.”—Avery 
V. Mechanics* Ins. Co. of Philadel¬ 
phia, Mo.App., 296 aw. 609. 

32; Ind.—^McLean v. Hess, 7 N.E.. 
567. 106 Ind. 555. 
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companied by affidavit, in compliance with the Sales- 
in-Bulk Law, showing creditors whose goods have 
not been paid for, the purchaser becomes liable 
to the creditors to the extent of the value of the 
goods so purchased, and hence has an insurable in¬ 
terest therein.^S So, although the vendee obtains 
title by fraud for which the conveyance to him 
may be set aside in equity, yet he has an insurable 
interest therein until such conveyance is set aside.^^ 

Where one purchases property and pays the con¬ 
sideration, but takes title in the name of another, 
he has an insurable interest,85 whether the pur¬ 
chaser does this intentionally under an agreement 
with the other party or it is done through mistake.^® 
One who purchases property in his own name, but 
for the benefit of another, has an insurable inter¬ 
est therein.87 

§ 189. -Lessors and Lessees 

a. Lessors 

b. Lessees 

a. Lessors 

A lessor has an Insurable Interest tn the leased prop¬ 
erty; he also has such Interest In Improvements which 
the lessee eonstruota and for the removal of which by 
the lessee the lease does not provide, and In goods of 


the lessee on which he has a lien, or which he may seize, 
for arrears of rent. 

A lessor has an insurable interest in the leased 
property^* even if he has given the lessee an op¬ 
tion to purchase, as long as the privilege has not 
been exercised.®^ When he regains possession, 
even if he does so wrongfully,^® or enters for ar¬ 
rears,his interest is the same. 

If the lessee constructs improvements which be¬ 
come attached to the realty, and the terms of the 
lease do not provide for their removal by the les¬ 
see, the lessor will have an insurable interest there- 
in.42 

A lessor who by contract or by law has a lien 
on, or may seize, the lessee’s goods for arrears of 
rent has an insurable interest in the goods.^® 

An owner of land leasing it without reservation 
or limitation as to the title to the crops parts with 
an insurable interest in the crops but the lease 
may be such as to reserve to the lessor an insurable 
interest in the crops.^® 

b. Lessees 

A lessee has an Insurable Interest In the leased prop¬ 
erty, and in the Improvements which he places thereon. 

A lessee has an insurable interest in the leased 
property,^® if the loss of the structures leased may 


33. Wajsh.—Oebome v. Phoenix P. 
Ins. Co., 166 P. 5. 90 Waah, 387. 

34. Minn.—Cetkowskl v. Knutson, 
204 N.W, 528, 529, 163 Minn. 492, 
40 A.L.II.. 599, cltinsr Coza^ 3tu 
xls. 

26 C.J. p 33 note 88. 

35. Wis.—Horsch v. Dwelling-House 
Ins. Co.. 45 N.W. 945, 77 Wls. 4, 8 
1 ..RA. 806. 

26 C.J. p 33 note 89. 

33. Pa.—^Lebanon Mut. Ins. Co. v. 
Erb. 4 A. 8, 112 Pa. 149. 

37. N.T.—Bicknell v. Lancaster 

City, etc., P. Ins. Co., 58 N.T. 677, 
affirming 1 Thomps. & C. 215. { 

26 C.J. p 33 note 91. 

38. Ark.—Hale v. Simmons, 139 S. 
W.2d 696. 200 Ark. 666. 

26 C.J. p 83 note 92. 

39. N.T.—Hand v, Wllliamsburgh 
City Pire Ins. Co., 67 N.T. 41. 

40. N.Y.—New York v. Brooklyn 
Fire Ins. Co., 41 Barb. 231, af¬ 
firmed 8 Abb.Dec. 251, 4 Keyes 465. 

41. Pa.—^MUtenberger v. Beacom, 9 
Pa. 198. 

42. N.J.—^Nolan v. Firemen's Ins. 
Co. of Newark, 146 A. 679, 7 N.J. 
Misc. 699. 

26 C.J. p 33 note 96. 

43. Va.—Loudoun County Mut. Fire 


Ins. Co. V. Ward, 28 S.B. 209, 96 
Va. 231. 

26 C.J. p 34 note 97. 

44. Wla—^Tischendorf v, Lynn Mut. 
Fire Ins. Co., 208 N.W. 917, 190 
Wia 33, 45 A.L.II. 866. 

45. Wla—^Tlschendorf v. Lynn Mut. 
Fire Ins. Co., supra. 

46. U.S.—Smith V. Ro 3^ Ins. Co., 
Ill F,2d 667, 130 A.L.R. 812, re¬ 
versing, D.C., 26 F.Supp. 288, cer¬ 
tiorari denied Royal Ins. Co. v. 
Smith, 61 S.Ct. 43, 311 U.S. 676, 85 
L,Ed. 435—Smith v. Royal Ins. 
Co., CC.A.CaL. 93 F.2d 143, certio¬ 
rari denied Royal Ins. Co. v. Smith, 

‘ 68 S.Ct. 759. 803 U.S. 656, 82 L.Ed. 
1115. 

Ark.—^Hale v. Simmons, 139 S.W.2d 
696, 200 Ark. 556. 

Ga.—^Farmers' Mut Fire Ins. Co. of 
Georgia v. Harris, 177 S.B. 65, 
50 Ga.App. 75. 

Ill.—Griffin V. W. L. Pfeifer Lumber 
Co., 120 N.B. 683, 285 Ill. 19, af¬ 
firming 211 IlLApp. 71. 

Miss.—^Mississippi Fire Ins. Co. v. 
Planters' Bank of Tunica, 103 So. 
84, 138 Miss. 275. 

Or.—^Yoshida v. Security Ins. Co. of 
New Haven, Conn., 26 P.2d 1082. 
146 Or. 825. 

26 C.J. P 34 note 98. 

"Under oertala dromnstaaioes a 
lessee has an insurable Interest"'— 
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Superior Fire Ins. Co. v. C. S. Lee 
Grain & Elevator Co., Tex.Civ.App., 
261 S.W. 213, *214. 

Terminability of lease on notice 

Insured occupying building under 
lease indefinite as to term but sub¬ 
ject to termination on stipulated no¬ 
tice had Insurable Interest.—Com¬ 
mercial Union Assur. Co., Limited, of 
London, v. Jass, C.C.A.Ga., 36 P.2d 
9, certiorari denied 50 S.Ct 410, 281 
U.S. 758, 74 L.Ed. 1168. 

Snaband as lessee of wile 

Where plaintifiTs wife owned the 
barn insured and the ground on 
which it was erected, and plaintiff 
was a tenant of the land and bam, 
the consideration being that he was 
to pay the purchase-money debt due 
by his wife thereon, he had an in¬ 
surable Interest in the bam to the 
value of his leasehold therein, but 
not In the value of the bam.—^Roy¬ 
al Exch. Assur. of London, Eng., ▼. 
Almon, 89 So. 76, 206 Ala. 45. 

Batifioation of lease by admlnistrs- 
tor 

An Insurer could not challenge in¬ 
sured's title as lessee, as respects his 
insurable interest under fire policy, 
where authority of person who ex¬ 
ecuted lease as lessor did not appear, 
but administrator of estate of de¬ 
ceased owner of le€med property rat¬ 
ified lease and Insured went into 
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cause pecuniary injury to him.^7 This applies to 
the lessee of a homestead,^® a lessee under a parol 
lease,a tenant at will.50 a month-to-month ten¬ 
ant,and a sublessee,52 but not to a tenant by suf- 
ferance.55 

A policy may be taken out on the lease itself.®^ 
A covenant on the part of the lessee to keep the 
leased property insured for the lessor’s benefit gives 
the lessee an insurable interest in the property to 
that extent,55 but the lessee cannot obtain insurance 
on the lessor’s interest unless there is an agree¬ 
ment therefor.56 

The lessee has an insurable interest in the im¬ 
provements which he places upon the leased prem- 
ises,57 whether he is entitled to recover them at 


the end of his term®® or not,®® and even if the 
lessor is to buy them at that time in either case 
his insurable interest extends to the full value of 
the improvements as they stand on the land.51 So 
the lessee has an insurable interest in improvements 
made by him at his own expense where the lessor 
is not bound to restore them in the event of dam¬ 
age by fire.®2 A lessee working a farm on shares 
has an insurable interest in the crop the title to 
which, by contract with the lessor or by force of 
statute, is to remain in the lessor to secure perform¬ 
ance by the lessee of the conditions of the lease.®® 

The lessee’s insurable interest is terminated by 
surrendering the premises on notice from the les¬ 
sor, or otherwise.®^ 


possession under claim of right 
thereunder.—Globe & Kutgers Fire 
Ins. Co. V. Rose. C.C.A.Neb., 91 F.2d 
636, certiorari denied 58 S.Ct. 266. 
302 U.S. 749, 82 Ii.Ed. 579. 

AgreemeiLt for exteiislozL of lease 
As regards question whether lessee 
had insurable interest in building, 
provisions in agreement for exten¬ 
sion of lease that certain rents and 
taxes had been paid, cmd that les¬ 
see would pay all taxes and rentals 
when due, were covenants and not 
conditions precedent, and agreement 
for extension of lease containing 
covenants for payment of rents and 
taxes was self-operative.—^Buffalo 
Ins. Co. of City of Buffalo. N. T., v. 
Bommarito, C.aA.Mo., ’ 42 F.2d 63, 
70 A.LI.R. 1211. 

Ijeassliold held not shown 

Insured occupant of cottage claim¬ 
ing leasehold under city was held 
not to have Insurable interest, where 
Insured relied on third person's deed 
to city, wherein grantor reserved 
land rents from city and provided 
that cottages should remain on land 
only “as long and subject to such 
conditions as shall he determined" by 
city, notwithstanding documents un¬ 
der which insured claimed were sub¬ 
mitted to insurer, which' itself con¬ 
strued insured's interest as a lease¬ 
hold.—Royal Ins. Co. V. Smith. C.C. 
A., 77 P.2d 157, reversing. D.C., Smith 
V. Royal Ins. Co., 5 P.Supp. 436. 

47. U.S.—Globe & Rutgers Fire Ins. 
Co. V. Rose, C.C.A.Neb., 91 F.2d 636, 
637, citing CkMTpos Jtizis, and cer¬ 
tiorari denied 58 S.Ct. 266, 302 U. 
S. 749, 82 Xj.£!d. 579—Smith v. Roy¬ 
al Ins. Co.. D.aCal., 5 F.Supp. 435, 
reversed on other grounds, CC.A., 
Royal Ins. Co. v. Smith, 77 F.2d 
157. 

48L Ga.—Creech v, Richards, 76 Ga. 
36. 

49. Me.—Getchell v. Mercantile, etc., 
Mut F. Ins. Co., 33 A. 801, 109 Me. 


274. 42 L..RA..N.S.. 136, Ann.Cas. 
1913E 738. 

N.T.—^Berry v. American Cent. Ins. 
Co.. 30 N.E. 264. 132 N.T. 49, 28 
Am.S.R. 548, affirming 8 N.Y.S. 762. 
Or.—^Yoshida v. Security Ins. Co. of 
New Haven, Conn., 26 P.2d 1082, 
146 Or. 326. 

5a Iowa.—Schaeffer v. Anchor Mut. 
Fire Ins. Co.. 85 N.W. 986, 113 
Iowa 652. 

31. U.S.—Smith v. Royal Ins. Co., D. 
C.Cal., 5 F.Supp. 436, reversed on 
other grounds, C.C.A., Royal Ins. 
Co. V. Smith, 77 F.2d 157. 

Or.—^Yoshida v. Security Ins. Co., 
of New Haven. Conn., 26 P.2d 1082, 
1087, 145 Or. 326, citing Corpus Ju¬ 
ris. 

Under statute providing that 
“every Interest in property, or any 
relation thereto, or liability in re¬ 
spect thereof, of such a nature that 
a contemplated peril might directly 
damnify the Insured is an insurable 
Interest"—Smith v. Royal Ins. Co., 
C.C.ACal., Ill F.2d 667. 670, 130 
AI 1 .R. 812, reversing, U.C., 26 F. 
Supp. 238, certiorari denied Royal 
Ins. Co. V. Smith, 61 S.Ct 43, 811 U. 
S. 676, 85 nEd. 436. 

52: Mass.—^Fowle v. Springfield Fire 
& Marine Ins. Co., 122 Mass. 191, 
23 Am.R. 308. 

26 C.jr. p 34 note 8. 

53. Ala.—^Fidelity Phenlx Fire Ins. 
Co. of New York v. Raper, 6 So. 
2d 613, 242 Ala. 440. 

54. N.Y.—Carey v. London Provin¬ 
cial F. Ins. Co., 33 Hun 816. 

55. N.Y.—^Berry v. American Cent 
Ins. Co., 30 N.B. 264, 182 N.Y. 49, 
28 Am.S.R 648. 

26 C.J. p 34 note 6. 

6a U.S.—^Hidden v. Slater Mut Fire 
Ins. Co., C.aR.1., 12 F.Cas.No.6.463, 

2 Cliff. 266. 

57. N.Y.—Modem Music Shop v. 
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Concordia Fire Ins. Co. of Milwau¬ 
kee, 226 N.Y.S. 630, 131 Misc. 806. 
26 C.J. p 34 note 8. 

Chrsenhousa not a trade fixture 
Tenant held to have no insurable 
Interest in greenhouse erected by 
him on leased property, on theory 
that it was trade fixture.—^Nolan v. 
Firemen's Ins. Co. of Newark, 146 A. 
679, 7 N.J.Misc. 699. 

Sa Cal.—Sam Wong v. Stuyvesant 
Ins. Co., 279 P. 1060, 100 Cal.App. 
109. 

26 C.J. p 84 note 9. 

59. Tex.—Springfield Fire & Marine 
Ins. Co. v. Republic Ins. Co., Civ. 
App.. 262 S.W. 814. 

26 C.J. p 34 note 10. 

^ La.—^Allen v. Sun Mut. Ins. Co., 
86 La.Ann. 767. 

6L N.T.—^Laurent v. Chatham Fire 
Ins. Co., 1 N.T. Super. 41. 

62. RL—^Providence Lunch Co. v. 
Pennsylvania Fire Ins. Co. of Phil¬ 
adelphia, 166 A. 862, 68 RI. 301. 
Obligation to restore premises 
The lessee has an insurable inter¬ 
est in Improvements made by him 
at his own expense even though the 
lessor is bound by the lease to re¬ 
store the premises in case of x>artlal 
destruction, since the lessor in such 
case would be bound to repair only 
to the extent of restoring the prem¬ 
ises to the condition in which they 
were when the lease was executed 
and before the lessee had made the 
improvements in question.—^Phoenix 
Ins. Co. V. Shulman Co., Inc., 99 S.E. 
602, 125 Va. 281. 

ea N.Y.—^Hudson v. Glens Falls 
Ins. Co., 112 N.B. 728, 218 N.T. 188, 
L.RA.1917A 482, reversing 147 N. 
T.S. 1117, 162 App.Div. 934. 
N.C.—Batts V. Sullivan. 108 S.E. 511, 
182 N.C. 129. 

64. N.Y.—Birmingham v. Empire 
Ins. Co., 42 Barb. 457. 
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§ 190. — Life Tenants and Remaindermen 
or Reversioners 

A life tenant has an insurable Interest in the prop¬ 
erty, as have remaindermen and reversioners. 

A life tenant has an insurable interest in the 
property®^ to the full value thereof.®® 

Remaindermen®^ and reversioners®® also have in¬ 
surable interests in the property. 

§ 191. -Tenants in Common 

A tenant in common may separately insure his interest 
in the property, or the cotenanta may take out Joint In¬ 
surance. 

A tenant in common may separately insure his 
interest in the common property,®® or joint insur¬ 
ance may be taken out by all the cotenants.^® 
Where one tenant has purchased the interest of 
his cotenant and paid the consideration, even though 
he has not yet received a deed, he has an insurable 
interest in the entire property.^l 

§ 192. - Trustees and Beneficiaries 

A person In possession of property and holding the 


legal title as trustee, but having no personal interest In 
it, may procure Insurance thereon; and the beneficiary 
of the trust has an insurable interest in the property. 

A person in possession of property and holding 
the legal title as a trustee, but having no personal 
interest in it, may procure insurance thereon,^® and 
it is immaterial whether the trustee has finally ac¬ 
cepted the trust, if, at the time of the insurance, 
he is in fact the trustee,^® or whether he could have 
asserted his title under the trust, if he is in actual 
possession of the property under his claim as trus- 
tee.74 So trustees of the estates of decedents, 
whether testamentary'*® or appointed by the court,'^® 
have an insurable interest in the property of the 
estate. On the other hand, a naked trustee of the 
legal title, acquired without consideration and with¬ 
out possession or right of possession has no insur¬ 
able interest.'^^ 

While it has been said that, when the leg^l title 
of property rests in a trustee, no one has an insur¬ 
able interest in the property except the trustee,^® 
it has generally been held that the beneficiary of 


65. Kan.—^Bodlne v. Farmers* Alli¬ 
ance Ins. Ck)., 17 P.2d 934, 936, 186 
Kan. 662, citing* Corpus Jtixls. 
Miss.—King V. King. 143 So. 422, 
424, 163 Miss. 584, citing Corpus 
Jtizls. 

N.C.—Stockton v. Maney, 193 S.B. 
137, 138, -212 N.C. 231, citing Cor¬ 
pus Juris. 

S.C.—Crook V. Hartford Fire Ins. 
Co., 178 S.B. 254, 267, 175 S.O. 42. 
quoting Corpus Juris. 

Va.—^Thompson v. Gearheart, 119 S. 

E. 67, 137 Va. 427, 35 A.L.R. 36. 

26 C.J. p 34 note 16. 

Assiguee of life teoaut 
S.C.—Crook V. Hartford Fire Ins. Co., 
178 S.E. 254, 175 S.C. 42. 

Husband and wife 

A husband and wife owning an es¬ 
tate for the life of the husband In 
land as tenants In common have an 
Insurable interest In a house thereon. 
—^Houck V. American Eagle Fire Ins. 
Co., 161 S.E. 628, 198 N.C. 308. 

6a S.C.—Crook V. Hartford Fire 
Ins. Co., 178 S.E. 254, 257, 176 S. 
C. 42, quoting Corpus Juris. 

26 C.J. p 34 note 17. 

67. Miss.—King v. King, 143 So. 422, 
163 Miss. 584. 

B.C.—Crook V. Hartford Fire Ins. Co., 
178 S.E. 254, 257, 175 S.C. 42, quot¬ 
ing Corpus Juris. 

Va.—^Thompson v. Gearheart, 119 S. 

E. 67, 137 Va. 427, 36 A.L.R. 86. 
26 C.J. p 34 note 18. 

6a Mich.—Convis v. Citizens* Mut. 
Fire Ins. Co.. 86 N.W. 994, 127 
Mich. 616. 

N.Y.—^New York v. Exchange F. Ins. 


Co.. 3 Abb.Dec. 261, 3 Keyes 436, 
3 TranscnA. 206. 34 How.Pr. 103. 
69. Ala.—Westchester Fire Ins. Co. 
of New York v. Green. 134 So. 881, 
223 Ala. 121. 

26 C.J. p 34 note 22. 

7a Mass.—Oakman v. Dorchester 
Mut Fire Ins. Co., 98 Mass. 57. 
N.Y.—^Murdock v. Chenango County 
Mut Ins. Co., 2 N.Y. 210. 

Husband and wife 
A husband and wife owning an es¬ 
tate for the life of the husband in 
land as tenants in common have an 
insurable interest in a house there¬ 
on.—^Houck V. American Eagle Fire 
Ins. Co., 151 S.B. 628, 198 N.C. 303. 

71. Mass,—-Wainer v. Milford Mut. 
Fire Ins. Co., 26 N.B. 877, 153 
Mass. 335, 11 L.H.A. 598. 

78. Mich.—Citizens State Bank of 
Clare v. State Mut Podded Fire 
Ins. Co. of Michigan, 267 N.W. 785, 
276 Mich. 62. 

Mo.—^Hayward v. Pidelity-Ph<Bnix 
Fire Ins. Co., App., 285 S.'W. 144. 
Tenn.—Citizens’ Bank & Trust Co. v. 
Scott & Sanders, 72 S.W.2d 1064, 
1067, 18 Tenn.App. 89. quoting Cor¬ 
pus Juris. 

26 C.J. p 36 note 26. 

Trustee in deed of trust in nature of 
mortgage see supra 6 187. 

“Anyone having any legral interest 
in property can insure it as his own 
and in his own name without spec¬ 
ifying the nature of his interest and 
whatever relation exists between him 
and his cestui que trust, if such 
there be, is a matter with which the 
insurer is not concerned.”—^Fray v. 
National Fire Ins. Co. of Hartford, 
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173 N.B. 479. 482. 341 Ill. 431, affirm¬ 
ing 255 I11.APP. 209. 

Corporation possessing automo¬ 
biles as trustee could insure them in 
its own name.—Paclflc States Fire 
Ins. Co. V. C. Rowan Motor Co., 
260 P. 441, 122 Or. 665. 

Executor 

(1) The “relationship and respons¬ 
ibility [of an executor}, whether 
technically having the title as ex¬ 
ecutor or not, was that of a trus¬ 
tee.”—Baird V. Fidelity-Phenix Fire 
Ina Co., 162 S.W.2d 384, 390, 178 
Tenn. 653, 140 A.L.R. 1226. 

(2) Insurable interest of executors 
generally see supra $ 182. 

73. U.S.—Babson v. Thomaston Mut. 
Fire Ins. Co., C.C.Me.. 2 F.Cas.No. 
704. 

Tenn.—Citizens* Bank & Trust Co. v. 
Scott & Sanders, 72 S.W.2d 1064, 
1067, 18 Tenn.App. 89, quoting Cor¬ 
pus Juris. 

74 Ky.—^Rhode Island Underwrit¬ 
ers* Ass*n V. Monarch, 32 S.W. 969, 
98 Ky. 305, 17 Ky.Li. 876. 

Tenn.—Citizens* Bank & Trust Co. v. 
Scott & Sanders, 72 S.W.2d 1064, 
1067, 18 Tenn.App. 89, quoting Ooru 
pus Juris. 

75- N.Y.—Savage v. Howard Ins. 
Co., 62 N.Y. 602, 11 Am.R. 741. 

76> U.S.—^Babson v. Thomaston Mut. 
Fire Ins. Co., C.C.Me., 2 F.Cas. 
No.704. 

77. Fla—^Meerdink v. American Ina 
Co., 188 So. 764, 137 Fla 587. 

78. Ill.—^Pray v. National Fire Ins. 
Co. of Hartford. 255 Ill.App. 209, 
affirmed 173 N.B. 479, 341 Ill. 481. 



§ 193 

the trust has such an interest in the property that 
he may insure it in his own name.^* 

§ 193. —— Partners 

A partnership has no Insurable Interest In one part¬ 
ner’s property, but a partner has an Insurable interest 
in the firm property which will support a separate policy 
for his benefit. 

As appears infra § 238, a partnership may insure 
property owned by it or in which it has an inter¬ 
est; but it has no insurable interest in one partner’s 
property, and a policy issued to it thereon is void.*® 
A partner has an insurable interest in the firm 
property which will support a separate policy for 
his benefit.®! A retiring partner has an insurable 
interest in the firm property as long as his liability 
for firm debts continues.®® 

§ 194. -Husband and Wife 

The authorities are not uniform as to the question 
whether a husband has an insurable Interest In his wife’s 
property. A husband has an Insurable interest in proper¬ 
ty held by entirety, and a widow has an Insurable in¬ 
terest In land In which she has a dower estate. 

^ In some jurisdictions it has been held that a hus¬ 
band has no insurable interest in his wife’s personal 
property,®® while in others it has been held that 
such interest exists where the husband with his 
wife is in possession and enjoyment of her person¬ 
alty,®^ such as household goods and furniture,®® 
since such possession and enjo 3 rment are advantag¬ 
es whose termination would entail pecimiary loss. 


44 O.J.S. 

A husband has an insurable interest in property held 
by entirety.®® 

In jurisdictions in which the statutes give a mar¬ 
ried woman the right to acquire and hold real estate 
free from any control of her husband thereover or 
any liability thereof on account of his debts, gener¬ 
ally the husband has no insurable interest in the 
property so acquired and held;®^ nor does it con¬ 
stitute an insurable interest on the part of the hus¬ 
band that a conveyance by the wife of her separate 
estate in property acquired from the husband can 
be made only by his joining in the deed.®® On the 
other hand, if the statutes do not authorize the sep¬ 
arate and independent ownership by the wife of real 
property in her own right, and her husband is enti¬ 
tled to the possession of such property, as tenant by 
curtesy initiate during her life, he has an insur¬ 
able interest.®® A husband having a freehold es¬ 
tate in the property of his wife and the right to 
control it,®® or having the actual possession and 
beneficial use of her property,®! has an insurable 
interest therein, and a husband has been held to 
have an insurable interest in property which was 
his wife’s separate property, where it was essential 
to the work which the spouses did for their live¬ 
lihood;®® but a husband’s bare possession of his 
wife’s realty, without a showing of right of posses¬ 
sion and use, has been held not an insurable inter¬ 
est®® An owner who conveys land to his wife 
on the agreement that he shall be allowed the 
possession and use thereof and that she will re¬ 
convey on his request, he agreeing to pay taxes and 
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79. Me.—Cummlncrs v. Dirigo Mut 
Fire Ins. Co., 92 A. 298, 112 Me. 
879. 

26 C.J. p 35 note 80. 

80l Ga.—Georgia Home Ins. Co. v. 

Hall, 21 S.B. 828, 94 Ga. 630. 

81. Tex.—Hanover Fire Ins. Co. v. 
Shrader, 81 S.W. 1100, 11 Tex.av. 
App. 180, rehearing overruled 82 
S.W. 844, 11 Tex.Clv.App. 256. 

26 CJ. p 35 note 33. 

68. X7.S.—^Phoenix Ina Co. v. Hamil¬ 
ton, Ohio, 14 WalL 604, 20 L.Ed. 
729. 

83. Mich.—Watertown Agricultural 
Ina Co.' V. Montague, 88 Mich. 548, 
81 Axn.H. 326. 

26 C.J. p 85 note 88. 

84. Fla—Jones v. American Fagle 
Ina Co., 108 So. 165, 91 Fla 565. 

26 C.J. p 85 note 39. 

Coxpfns Jhxls cited in connection 
with holding as to theft and bur¬ 
glary policy.—Price v. United Pacific 
Casualty Ins. Co., 66 P.2d 116, 117, 
158 Or. 269. 

85. Pla—Jonas v. American Fagle 
Ina Co.. 108 So. Il5, 91 Fla 565. 


Minn.—^Basa v. Plerz Planners' Mut. 
Fire Ina Co., 227 N.W. 39, 178 
Minn. 805, 68 A.U.H. 859. 

26 C.J. p 35 note 40. 

8a Mich.—^Ebnery v. Clark, 6 N.W. 
2d 746, 808 Mich. 461—Clawson v. 
Citizens' Mut Sire Ins. Co., 80 N. 
W. 678. 121 Mich. 691, 80 Am.S.R. 
538. 

Mo.—^Lux V. Milwaukee Mechanics’ 
Ins. Co.. App.. 80 S.W.2d 1090. 

Pa—^Henry v. Blrst & Farmers Nat. 
Bank & Trust Co., 18 PaDlst & 
Co. 548, 83 Lack.Jur. 139. 

87. Ga—Colonial Trust Co. v. Fire¬ 
man's Fund Ins. Co., 133 S.1 j. 662, 
35 GaApp. 467. 

Ky.—Ohio Valley Fire & Marine Ins. 
Co.*s Receiver v. Skaggs, 287 S.W. 
969, 971, 216 Hy. 535, citing Corpus 
jQxia 

26 C.J. p 35 note 42. 

Possession under attconpted will 
agreement 

Where husband and wife were in 
possession of farm under provisions 
of attempted wiU, ratified by heirs, 
providing that after possession for 
six years under certain conditions 

892 


and for certain rental wife was to 
receive deed to the property, the title 
in the meantime remaining in the 
name of the testator’s estate, hus¬ 
band had insurable Interest in the 
property during the six years.—^Pear- 
man V. Farmers' Mut Fire Ins. Co. 
of Chariton County, Mo.App., 214 S. 
W. 292. 

sa Me.—Clark v. Dwelling-House 
Ins. Co.. 17 A. 803, 81 Mo. 878. 

89. N.J.—Trade Ins. Co. v. Barra- 
clllC, 45 N.J.Law 543, 46 Am.R. 792. 

26 C.J. p 86 note 46. 

90. Tenn.—Gleason v. Prudential 
Fire Ins. Co., 161 S.W. 1030, 127 
Tenxi. 8. 

91. Wis.—^Kludt V. German Mut 
Fire Ins. Co., 140 N.W. 821, 162 
Wls. 637, 45 L.R.A..N.S., 1131, Ann. 
Cas.l914C 609. 

9a Wash.—Washington Fire Relief 
Ass'n V. Albro, 241 P. 366, 187 
Wash. 31. 

93. Ala.—Royal Exch. Assur. of 
Xiondon, Eng., v. Almom^ 39 So 
76. 206 Ala 45. 
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insurance and to make necessary repairs and im¬ 
provements, retains an insurable interest;®^ and 
a husband who has paid the purdiase price for 
property, but has taken the title in his wife's name, 
has an insurable interest in such property.^S 

A married woman who with her own funds con¬ 
structs a house upon a lot belonging to her hns- 
band, under an agreement that he will convey such 
lot to her,or a married woman whose funds arc 
used in the construction of a house on. prermises 
owned by her husband, who states to the insurer 
that he and his wife own the property,®^ or a amar- 
ried woman who, after desertion by her huslDand, 
continues to occupy the dwelling house, paying tax¬ 
es thereon and removing a mortgage with her own 
funds, although legal title is in her husband,ks 
been held to have an insurable interest in the prop¬ 
erty. 

Where a husband and wife have insurable Inter¬ 
ests in the property, they may insure jointly.^* 

Bower; curtesy. A widow has an insurable b- 
terest in land in which she has a dower esi:ate,^ 
to the value of her dower interest but a w£ fe in 
possession with the husband of his property-, al¬ 
though with inchoate right of dower, has no imsur- 
able interest therein.^ A husband, who is entitled 
to an estate by curtesy in realty of which his wife 
died seized, has an insurable interest.^ 


Community property. The husband, having the 
control and enjoy-ment of all community property 
during its existence, as appears in Husband and 
Wife § 506, has an insurable interest therein ;5 and 
a like insurable interest exists in a surviving hus¬ 
band having possession of the community property 
with right of disposition for the payment of his 
debts.® However, a wife has been held to have 
an insurable interest in household furnishing^ own¬ 
ed in community with her husband and situated in 
a homestead owned by her solely.*^ 

Homestead, Under homestead statutes by which 
either husband or wife has an interest in the prop¬ 
erty of the other which cannot be cut off save by 
his joining in a conveyance or otherwise, either has 
an insurable interest in the homestead owned by 
the other.® 

I 195 . -Estoppel to Deny Interest 

An Insurer which, with knowledge of the nature of 
the Insured’a interest, fias recognized It as sufficient to 
support a policy, cannot question Its sufficiency; but a 
waiver by, or estoppel of, the Insurer cannot validate an 
insurance contract on property in which the Insured has 
no Insurable Interest. 

Where the company with knowledge of the na- 
tare of the interest of the insured, has recognized 
such interest as sufScient to support a policy, it can¬ 
not question the sufBciency of such interest.* How- 


94. S.C.—Jacobs v. Mutual Ins. Co., i 
29 S.EI. 633, 62 S.C. 110. 

95. Wls.—^Horsch v. Dwelllngr-Houae 
Ins. Co., 46 N.W. 946, 77 Wls. 4. 

8 L.H.A. 806. 

26 C.J. p 36 note 50. 

9a W.Va.—Hawkins v. South West¬ 
ern Mut. Fire Ins. Co., 98 S.B. 878, 
80 W.Va. 778, L..R.A.1918A 7S9. 
Right of married women to Insure 
separate property see' infra 9 238. 
97. Ga.—^Hurley v. National-Ben 
Franklin Fire Ins. Co., 167 S.I1. 917, 
46 Ga.App. 615. 

9a Ga.—^ZStna Ins. Co. v. Foster. 

159 S.S. 882. 43 Ga.App. 668. 

99. Ohio.—Webster v. Dwellingr 
House Ins. Co., 42 N.F!. 646, 63 
Ohio St 658, 58 Am.S.R. 658, 80 
L.R.A. 719. 

Insurable Interest of husband and 
wife as tenants in common see su¬ 
pra 5 191. 

Joint sntezpxlse 

Husband and wife, who contributed 
her funds and services to store con¬ 
ducted by husband, held so &r en- 
gased in joint enterprise as to jus¬ 
tify fire policy in their joint names. 
—^Hiller V. Olmstead, C.C.A.Mlch., 64 
F.2d 6. 

1. Ala.—^American Baultable Asaur. 
Co. v. Powdeply Coal & Lumber 


Co.. 142 * So. 87, 40, 225 Ala. 208, 
citing: Cosepui Jazls. 

HI.—^Patter asra v. Durand Farmers 
Mut Fir© Ins. Co.. 24 N.B.2d 740. 
744, 803 □CUApp. 128, quoting Cor¬ 
pus JtUdSB. 

26 C.J. p 85 note 62. 
a ni.—^Pa.'ttorson v. Durand Farm¬ 
ers Mut Jire Ins. Co., supra, quot¬ 
ing CozpcuXnzls—^Home Ins. Co. v. 
Field, 42 ULApp. 892. 

3L IlL—^Pa-tterson v. Durand Farm¬ 
ers Mut Jlre Ins. Co., 24 N.E.2d 
740, 744, SOS IlLApp. 128, quoting 
Coxpmi J^mls. 

Ind.—^Traders Ins. Co. v. Newman, 
22 N.B. 4 28,120 Ind. 554. 

4, N.C.—Stockton v. Maney, 198 S 
B. 187, 2 H N.a 231. 

5 , La.—^Tstner v. New Orleans Peo¬ 
ple’s Fiire Ins, Co., 6 Iia.A., Or¬ 
leans, 59 • 

Hay in 'Wova. **was the product of 
the joint l4ibor of both the husband 
and wife, ©nd was their community 
property. In this plainly the hus¬ 
band had SLQ Interest and could law¬ 
fully Insur-e It In his own name for 
their jolnot benefit”— Washington 
Fire Relleilss’n v. Albro, 241 P. 
356, 859, lS7Wash. 81. 

6i Tex.—^ISMerchants* Ins. Co, v. Dwy¬ 
er. 1 Teasc,0arep.Cas. 441. 
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7. Tex.—^Niagara Fire Ins. Co. v. 
Pool Civ.App., 31 S.W.2d 850, er¬ 
ror dismissed. 

Bm lows.—Wisdom v. Farm Property 
Mut Ins. Ass’n of Iowa, 202 N.W. 
4, 199 Iowa 408. 

Mlnzi.—Basa v. Pierz Farmers* Mut. 
Fire Ins. Co., 227 N.W. 89, 40, 178 
Minn. 305, 68 A.L.R. 359, citing 
Corpus Juris. 

26 C.J. p 36 note 61. 

Corpus Juris cited in connection 
with, holding that allegations that 
insured property was homestead of 
plaintilTs husband at time of his 
death and at time of issuance of pol¬ 
icy to plaintiff had been set aside to 
plaintiff and her minor children as 
a homestead disclosed an insurable 
interest in plaintiff.—^National Un¬ 
ion Fire Ins. Co. v. Morgan, 166 So. 
24. 28, 231 Ala. 640. 

9. Ala.—National Union Fire Ins. 
Co. V. Morgan, 166 So. 24, 29, 281 
Ala 640, citing Corpus Juris. 
Qa.—Farmers Mut. Fire Ins. Co. of 
Georgia v. Pollock, 184 S.B. 883, 
386, 52 Ga.App. 603—Hagan v. 
Hudson Ins. Co., 173 S.B. 477, 480, 
48 GsuApp. 558, citing Corpus Ju¬ 
ris. 

Tens.—^Baird v. Fidelity-Phenix Fire 
Izia Co., 162 S.W.2d 384, 178 Tenn. 
653, 140 A.L.R. 1226. 
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ever, a waiver by, or estoppel of, insurer is inef¬ 
fectual to validate a contract of insurance on prop¬ 
erty in which insured has no insurable interest 
whatever.!® 

§ 196. -Extinguishment or Change of In¬ 

terest 

A total extinguishment of the Insured’s Interest in the 
property before the lose, as by an absolute transfer of 
the property, may prevent recovery under the policy. 

The general rule being that there must be an 
insurable interest at the time of the loss as well as 
at the time of the making of the contract, as is 
discussed supra § 179, a total extinguishment of the 
interest of insured in the property after the making 
of the contract and prior to a loss,ii as by an ab¬ 
solute transfer of the property^^ or an assignment 
in bankruptcy,l3 will prevent recovery, under the 


contract, for the loss. So a policy issued to a life 
tenant is of no binding force where the loss oc¬ 
curs after his death.^^ On the other hand, a mere 
promise by insured to remove a building declared 
to be a nuisance does .not extinguish his insurable 
interest until the building is actually removed 
and a trustee under a deed of trust, to whom in¬ 
surance was payable, retains, after ratification of 
the sale of the premises, an insurable interest there¬ 
in, to the extent of the purchase price.^S 

In the absence of a clause in the policy forbid¬ 
ding alienation or change of interest, or where 
such a clause is waived, one's insurable interest 
need not be continuous and uninterrupted, but may 
i)e temporarily suspended, and afterward revived, 
without preventing recovery and if insured still 
has an insurable interest in the property at the 


Va.—^Liverpool & London & Globe 
Ins. Co. V. Bolllngr, 10 S.E.2d 518, 
522, 176 Va. 182, quotinsr Corpus 
Juris. 

26 C.J. p 36 note 63. 

Waiver of conditions of policy as to 
title of insured see infra S 725. 

SepresantatloiL as to ownsrslilp 
Where renewal of fire Insurance 
policy was issued on applicant's rep¬ 
resentation that she was not owner 
of the property, but held under con¬ 
tract for deed, insurer will not be 
permitted to say that Insured did not 
have an Insurable interest, especially 
In view of statute providinfir that 
insurable interest is every ^ Interest 
In property of such a nature that 
contemplated peril might directly 
damnify insured.—O’Neil v. Pacific 
States Fire Ins. Co. of Portland. Or., 
222 P. 215, 128 Wash. 133. 

10. Ala.—^American Equitable Assur. 
Co. v. Powderly Coal & Lumber Co., 
142 So. 37, 225 Ala. 208. 
m.—^Patterson v. Durand Farmers 
Mut Fire Ins. Co.. 24 N.K2d 740, 
303 I11.APP. 128. 

Kan.—Colver v. Central States Fire 
Ins. Co., 287 P. 266, 268, 130 Kan. 
556, citing Corpus Jtuis. 

Mich.—^Agricultural Ins. Co. v. 
Montague, 38 Mich. 548, 31 Am.H. 
326. 

Mo.—Estes V. Great American Ins, 
Co. of New York, App., 112 S.W.2d 
158—^Mathes v, Westchester Fire 
Ins. Co. of New York. App., 6 S.W. 
2d 66—Lea Font v. Home Ins. Co., 
182 S.W. 1029, 193 Mo.App. 543. 

S.C.—^Abraham v. New York Under¬ 
writers Ins. Co., 196 S.E. 581, 187 
S.C. 70. 

Tex.—^American Ins. Co. v. Edwards, 
Civ.App., 78 S.W.2d 1020, error dis¬ 
missed. 

Va.—Liverpool & London & Globe 
Ins. Co. V. Bolling, 10 S.E.2d 518. 


522, 176 Va. 182, quoting Corpus 
Juis. 

26 C.J. p 18 note 11 [a], p 66 note 
33. 

Ejffeot of estoppel statute 
A statute providing that after the 
expiration of sixty days a fire in¬ 
surer would be estopped to deny the 
truth of statement in application for 
Insurance which was accepted except 
for fraud in making the application, 
did not validate purported insurance 
contract which was invalid in its in¬ 
ception because Insured had no in¬ 
surable interest.^—^Abraheun v. New 
York Underwriters Ins. Co., 196 S.B. 
531. 187 S.C. 70. 

11. La.—^Unlon Cent. Life Ins. Co. v. 
Harp, 14 So.2d 643, 647, 208 La 
806, quoting Corpus Juris, and 
transferred, see, App., 8 So.2d 129 
—^Marcuse v. Upton, 118 So. 790, 
791, 9 LaApp. 28, quoting Corpus 
Juris. 

Mo.—Estes V. Great Amerfcan Ins. 

. Co. of New York, App., 112 S.W.2d 
153—^Prudential Ina Co. v. German 
Mut Fire Ins. Ass'n, 60 S.W.2d 
1008, 1009, 228 Mo.App. 139, citing 
Corpus Juris. 

W.Va—Burner v. Mutual Protective 
Ass’n of West Virginia 185 S.B. 
222, 223, 117 W.Va 206, citing Cor¬ 
pus Juris. 

26 C.J. p 37 note 67. 

Change of title or interest as breach 
of conditions of policy see infra §§ 
561-566. 

Loss of Interest of: 

Lessee see supra 9 189. 

Mortgagee see supra § 187 b. 
Mortgagor see supra 9 187 a 
BepudiatioB of building oontraot 
Contractor had no interest in In¬ 
sured building at time of fire, where 
obligation to build, not discharged, 
had been repudiated.—^Barton-Mans- 
fleld Co. V. Wells. 35 S.W.2d 387, 183 
Ark. 174. 


An administrator who is dlsoharg. 
ed before the occurrence of the fire 
has, at the time of the fire, no insur¬ 
able interest, in his official capacity, 
in property insured by him before 
hie discharge.—^Estes v. Great Amer¬ 
ican Ins. Co. of New York, Mo.App.. 
112 S.W.2d 158. 

12. Ga—^Brooker, for Use of Jacobs, 
V. American Ins. Co., 16 S.E.2d 251, 
66 GaApp. 718. 

La—Union Cent Life Ins. Co. v. 
Harp, 14 So.2d 643, 647. 203 La 
806, quoting Corpus Juris, and 
transferred, see, App., 8 So.2d 129 
—Marcuse v. Upton. 118 So. 790, 
791, 9 LaApp. 28, quoting Corxms 
Juris. 

Mo.—^Estes V. Great American Ins. 
Co. of New York, App., 112 S.W.2d 
153—^Prudential Ins. Co. v. German 
Mut Fire Ins. Ass’n, 60 S.W.2d 
1008, 228 Mo.App. 139. 

26 C.J. p 37 note 68. 
passage of equitable title 

“If one sells his property so that 
the title passes to his vendee, though 
it be a title in equity without deed, 
its destruction total or partial, is 
the loss of the vendea”—^Mahan v. 
Home Ins. Co., 226 S.W. 593, 694, 205 
Mo.App. 592. 

18. U.S.—In re Carow, D.C., 5 F.Cas. 

No.2,426. 41 HoW.Pr., N.Y., 112. 

26 O.J. p 37 note 69. 

14. Ga—Garnett v. Royal Ina Co., 
98 S.E. 363, 23 GaApp. 432. 

15. N.Y.—^Irwln v. Westchester Fire 
Ins. Co., 109 N.Y.S. 612, 58 Mlsc. 
441, affirmed 118 N.Y.S. 1115, 133 
App.Div. 920. 

la Md.—^Royal Ins. Co. v. Drury, 
132 A. 635. 150 Md. 211, 45 A.L.R 
582. 

17. Mass.—Womble v. Dubuque Fire 
& Marine Ins. Co., 87 NJE.2d 268, 
310 Mass. 142. 

26 C.J. p 37 note 73. 
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time of loss, he may recover even though his inter¬ 
est is not the same as at the time of contract.^* 
Thus a policy is not discharged by an executory 
contract for the sale of the property and the re¬ 
ceipt of a part of the purchase money if the title 
at the time of the loss remains in the vendor.i^ 
While the general rule does not require the insur¬ 
able interest to be continuous, yet the policy is in¬ 
operative during the period of suspension, and in¬ 
sured may not recover then .20 An insured who 
owns the insured property at the time of the fire 
is not prevented from recovering on the policy by 
the fact that he thereafter conveys the property .21 

In the absence of a condition against change of 
interest, insured may partially divest himself of his 
interest in the property without losing his right to 
recover ,22 and any legal or equitable interest re¬ 
maining in insure^ even the smallest, will be pro¬ 
tected to the extent of such interest ;28 but where 
the insurance is jointly effected a joint interest 
must remain.2^ 

Discontinuing prosecution of lien. The holder of 
a mechanic's or materialman's lien does not lose 
his insurance by discontmuing the prosecution of 
the lien after the fire.25 


§ 197- -Assignment by or to Person with¬ 

out Interest 

An assignnnent of a policy by one having no Insurable 
interest In the property transfers nothing; and with some 
qualifications the general rule is that an assignment to 
one having no insurable interest creates no privity be¬ 
tween the assignee and the Insurance company. 

An assignment of a policy by one having no in¬ 
surable interest in the property transfers nothing, 2 ® 
even though the assignee is the owmer of the prop- 
erty.27 So also an assignment to one having no 
insurable interest does not, as a rule, create any 
privity between the assignee and insurance com- 
pany,28 although there are cases upholding assign¬ 
ments to parties without such interest by consent 
of the company with full knowledge of the facts.2^ 
An assignment of the policy as collateral has been 
held not to entitle the assignee to maintain an ac¬ 
tion thereon if it appears tl.at he had, at the time 
of the fire, no insurable interest in the policy.20 
It is not necessary, however, in an equitable as¬ 
signment entitling the assignee to receive whatev¬ 
er the assignor may recover, that the assignee have 
an insurable interest,3i and such assignment by¬ 
way of collateral security to one without any in¬ 
surable interest transfers an equitable interest on 


la Iowa.—Ayres v. Hartford Fire 
Ins. Co., 17 Iowa 176, 86 Am.D. 
658. 

26 C.J. p 87 note 74. 

S^ioxeased Interest 
“At least under the terms of the 
standard policy and in the absence 
of any other prejudice to the Insurer 
we think that the policy revives even 
though the new Interest is greater 
than the original Interest, If it is 
within the coverage set forth in the 
policy upon which, presumably, the 
premium was based.”—Womble v. 
Dubuque Fire & Marine Ins. Co., 87 
N.E.Sd 268, 266, 810 Mass. 142. 

19. La.—Union Cent. Life Ins. Co. 
V. Harp, 14 So.2d 643, 208 La. 806. 
transferred, see, App., 8 So.2d 129. 
26 C.J. p 87 note 76. 

Agreement by buyer to res^ 
Executory agreement of buyer un¬ 
der conditional contract to resell to 
seller on specified future date, seller 
to return notes, was held not present¬ 
ly to divest interest of buyer as 
respects insurance; contract to re¬ 
sell was held not to affect Insurable! 
interest, where latter refused to ac¬ 
cept title and former treated con¬ 
tract as abandoned.—^Interstate Ice 
& Power Corporation v. U. S. Fire 
Ins. Co., 152 N.B. 476, 248 N.T. 96. 
affirming 218 N.T.S. 826, 215 App.Div. 
768. 

Effect of replevin action 
WTiere seller under conditional 
sales contract providing that title 
was to remain in seller until indebt¬ 


edness was fully paid and requiring 
buyer to Insure chattel in favor of 
seller brought replevin on buyer de¬ 
faulting in payments, and a consent 
judgment in favor of seller was en¬ 
tered therein, but seller still retain¬ 
ed notes executed by buyer, and 
there was nothing to indicate any 
rescission of contract, replevin ac¬ 
tion and judgment therein did not re¬ 
lieve buyer from payment of pur¬ 
chase price or destroy lien of seller 
on chattel, and hence did not pre¬ 
vent recovery on fire policy taken 
out by buyer on ground that buyer 
ceased to have any insurable Interest 
in property; and where buyer was 
permitted to retain possession of 
chattel after replevin action up un¬ 
til time of loss by fire, buyer and 
seller after consent judgment in re¬ 
plevin action each had an insurable 
interest.—^Midwest Metal Stamping 
Co. V. Citizens Fund Mut. Fire Ins. 
Co.. 295 N.W. 444, 229 Iowa 969, 
183 AL.IL 779. 

20. Mass.—Worthington v. Bearse, 
12 Allen 882, 90 Am.D. 162—Wilson 
V. Hill, 8 Mete. 66. 

21. Mo.—^Everett v. Patrons' & 
Farmers' Mut. Fire Ina Co. of 
Jackson County, 7 S.W.2d 463, 222 
Mo.App. 1010. 

22. Iowa—Cowan v. Iowa State Ins. 
Co.. 40 Iowa 651. 20 Am.R. 583. 

26 C.J. P 37 note 77. 

23. Ky.—^iBtna Ina Co. v. Jackson. 
16 RMon. 242. 

26 C.J. p 38 note 78. 
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24. N.T.—^Murdock v. Chenango 
County Mut. Ins. Co., 2 N.Y. 210 
—^Howard V, Albany Ins. Co., 8 
Den. 301. 

25. CaL—^Hayward Lumber & In¬ 
vestment Co. V. Lyders, 34 P.2d 
805, 139 Cal.App. 517. 

26L La—Marcuse v. Upton, 118 So. 
790, 791, 9 LaApp. 28, quoting 
Corpus Juris. 

Mo.—^Mathes v. Westchester Fire Ins. 
Co. of New York, App., 6 S.W.2d 
66 . 

26 C.J. p 38 note 81 
Assignment of policy generally see 
infra §S 410-441. 

27. La—^Marcuse v. Upton, 118 So. 
790, 791, 9 LaApp. 28, quoting 
corpus Juxia 

26 C.J. p 38 note 82. 

28. U.S.—In re P. B. McChesney & 
Son, D.C.Ky., 31 F.Supp. 202. 

Mo.—Mathes v. Westchester Fire Ins. 
Co. of New York, App., 6 S.W.2d 
66 . 

26 C.J. p 38 note S3. 

29. N.C.—Blackburn v. St. Paul Fire 
& Martne Ins. Co., 21 S.E. 922, 116 
N.C. 821—Southern Fertilizer Co. 
V. Reams, 11 S.R 467, 105 N.C. 
283. 

30. N.J.—^Bayles v. Hillsborough 
Ins. Co., 27 N.J.Law 163. 

N.Y.—Peabody v. Washington Coun¬ 
ty Mut. Ins. Co., 20 Barb. 389. 

31. N.J.—Baughman v. Camden Mfg. 
Co., 56 A 376, 65 N.J.Bq. 546. 

26 C.J. p 38 note 86. 
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the proceeds of the policy.®^ So, where a policy 
is, by its terms®® or by indorsement,®^ made pay¬ 
able to a third person, the latter may be without in¬ 
terest in the property. 


§ 198. Liability Insurance 

Liabilit/ Insurance must be supported by an Insur¬ 
able Interest In the insured. 

Liability insurance, as in the case of insurance 
generalb*, discussed supra § 175, must be support¬ 
ed by an insurable interest in insured;®® and the 
interest necessary to support the contract is of the 
same nature.®® 

Employer's liability insurance. An employer who 
is liable to his employee in the event of injury to 
the latter has an insurable interest in the welfare 
of the employee sufficient to support a policy tak¬ 
en out to indemnify the employer from any loss 
through such liability.®^ Where it is the custom 
of an employer to provide medical attention for in¬ 
jured employees and to provide burial in case of 
death ensuing from injuries sustained, regardless 
of his liability for injury or death, he has an in¬ 
surable interest in his employees sufficient to sup¬ 
port an accident policy taken out on them.®® 

32. Mass.—^MerriU v. Colonial Mut 
Fire Ins. Co., 47 KE. 489, 169 
Mass. 10, 61 AnLS.R. 268. 

26 C.J. p 38 note 87. 

SSL N.C.—Southern Fertilizer Co. v. 

Reams, 11 S.E. 467, 106 N.C. 288. 

34. Mo.—^Parks v. Connecticut Fire 
Ins. Co., 26 Mo.App. 511. 

N.X—^Bausrhman v. Camden Mfgr. Co., 

58 A. 376, 65 K.XESq. 646. 

35. Ala.—Ocean Accident & Guaran¬ 
tee Corporation v. Bear, 125 So. 

676, 230 Ala. 491. 

Mo.—Standard Iiife ds Accident Ins. 

Co. V. Bambrick Bros. Constr. Co., 

143 S.W. 845, 163 Mo.App. 504. 

36L Ala.—Ocean Accident & Guaran¬ 
tee Corporation v. Bear, 125 So. 

676, 679, 320 Ala. 491, cltln^r Oor- 
pns Jnxls. 

Mo.—Standard Life & Accident Ins. 

Co. V. Bambrick Bros. Constr. Co., 

143 S.W. 845. 163 Mo.App. 504. 

37. Miss.—^Neely v. Pigford, 178 So. 

913, 181 Misa 306, 123 A.L.R. 1188. 

36 ax p 1059 note 65. 

3& Miss.—Neely v. Pigford, supra. 

89. Ala-—Ocean Accident Ss Guar¬ 
antee Corporation v. Bear, 125 So. 

676, 220 Ala. 491. 

Cal.—^Davls v. California Highway 
Indemnity Exchange, 5 P.2d 447, 

118 CaLApp. 403. 

N.H.—^Howe y, Howe, 179 A. 862, 87 
N.H. 388. 

Wash.—^Hinton v. Carmody, 60 P.2d 
1108. 186 Wash. 242. 


Motor vehicle liability insurance. Since motor 
vehicle liability insurance ordinarily covers legal 
liability for injury to person or property of oth¬ 
ers resulting from ownership, maintenance, or use 
of a motor vehicle, an insurable interest may exist 
apart from ownership,®® or complete ownership,^® 
where the circumstances are such that insured may 
be legally responsible for damages resulting from 
its use. 


§ 199. Life Insurance 

Particular matters relating to insurable interest 
as applied to life insurance are discussed in detail 
in the sections immediately following. 

* Examine Pocket Parts for later cases. 


§ 200. -To Support Policy 

A person cannot lawfully procure Insurance for his 
own benefit on the life of another In whose life he has 
no insurable Interest. 

A person cannot take out a valid and enforceable 
policy of insurance for his own benefit on the life 
of a person in which he has no insurable interest 
such a policy or contract of insurance is void and 

Ark.—^Home Life Ins. Co. of New 
York V. Masterson, 21 S.W.2d 414, 
180 Ark. 170—Mutual Aid Union 

V. White, 267 S.W. 137, 166 Ark. 
467. 

D.C.—Carter v. Continental Life Ins. 

Co., 115 F.2d 947, 73 App.D.C. 60. 
Ga.—Guaranty Life Ins. Co. v. Gra¬ 
ham. 199 S.E. 829, 58 Ga.App. 767— 
Gulf Life Ins. Co. v. Davis, 183 
S.EL 640, 52 Ga.App. 464. 

Ill.—Charbonnier v. Chicago Nat. 
Life Ins. Co., 266 Ill.App. 412, 421, 
quoting Corpns Xozls. 

Ind.—^Lincoln Nat. Life Ins. Co. v. 
Sobel, 35 N.B.2d 121, 110 Ind-App. 
331, rehearing denied 87 N.R2d 
698, 110 Ind.App. 331—Miller v. 
Travelers’ Ins. Co., 144 N.E. 554, 
81 Ind.App. 618. 

Ky.—^Newton v. Hicks’ Adm'r, 138 S. 

W. 2d 829, 282 Ky. 226—Cooper's 
Adm’r v. Lebus' Adm’rs, 90 S.W. 
2d 83. 262 Ky. 245-Yett's Adm’r 
V. Yett, 88 S.W.2d 962, 261 Ky. 
787. 

Miss.—^Davls V. Gulf States Ins. Ob.» 
151 So. 167, 169, 168 Miss. 161, 
citing Ooxpns Jaxls. 

Mo.—Woods V. Washington Fidelity 
Nat Ins. Co., App., 113 S.W.2d 121. 
N.Y.—Walker v. Walbrldge, 271 N. 

Y.S. 478. 161 Mlse. 329. 

N.a —Wharton v. Home Sec. Life 
Ins. Co.. 173 S.E. 338, 889, 206 N. 
C. 254, citing Oozpns yuris. 

Pa.—Werenzinski v. Prudential Ins. 
Co. of America, 14 A.2d 279, 389 


Bzlver’s personal liability 
Husband of wife who was sole 
owner of automobile had an insur¬ 
able interest, since he would be lia¬ 
ble for injuries suffered by others 
due to his negligent operation of au¬ 
tomobile.—^Howe V. Howe, 179 A 362, 
87 N.H. 838. 

Bxeoution of bill of sals 

The fact that an owner prior to 
effecting liability insurance has ex¬ 
ecuted a bill of sale to another will 
not preclude his having an insur¬ 
able interest where he still retains 
possession of the car and has it 
registered in his own name.—^Laforge 
V. LeBlanc, 18 A2d 138, 137 Me. 208. 
Seoord title 

One without legal or equitable 
ownership in fact nevertheless has 
an insurable Interest in a motor ve¬ 
hicle where he permits the record 
title to be placed in his name and 
thereby assumes the legal liability 
of an owner.—Commonwealth Cas¬ 
ualty Co. V. Arrigo, 164 A 136, 160 
Md. 696, 77 AL.R. 1260. 

40. R.I.—^Hunt V. Century Indemni¬ 
ty Co., 192 A 799, 68 ItL 336, 112 
AL.R. 902. 

41. U.S.—^Penn Mut. Life Ins. Co. v. 
Slade. D.C.Ky.. 47 F.Supp. 219. 

Ala.—^National Life & Accident Ins. 
Co. of Nashville, Tenn., v. Alexan¬ 
der, 147 So. 173, 174, 226 Ala- 825, 
citing Coxipos ytuis—National Life 
& Accident Ins. Co. v. Mlddle- 
i brooks. 170 So. 84, 27 Ala.App. 247. 
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unenforceable on the grounds of public policy,^^ 
it being merely a wagering contract and some¬ 
times it is expressly prohibited and declared void 
by statute.'*^ Such contracts have been held in¬ 
valid not only when executed without the knowl¬ 
edge or consent of insured,^5 but also when issued 


with his knowledge and consent.^^ A policy of 
this character is void from its inception,^ ^ and is 
not rendered valid by a clause declaring it incon¬ 
testable after the lapse of a specified period of 
time.'*^ On the other hand, an insurable interest 
possessed by the person securing the insurance will 


Pa. 83—Giordano v. Giordano, Com. 
PI., 43 Lack.Jur. 33. 

—^Elmore v. Life Ins. Co. of Vir¬ 
ginia. 198 S.B. 5, 187 S.C. 504— 
Henderson v. Life Ins. Co. of Vir¬ 
ginia. 179 S.E. 680, 691, 176 S.C. 
100, citing Corpus Juris —Rogers 
V. Atlantic Life Ins. Co., 133 S.E. 
215, 217. 135 S.C. 89. 45 A.L.R. 1172. 
quoting Corpus Juris. 

Tenn.—Interstate Life & Accident 
Co. V. Cook. 86 S.W.2d 887, 1^ 
Tenn.App. 290. 

Tex.—Allen v. Brewster, Civ.App., 
172 S.W.2d 192, error granted. 
Utah.—Commercial Travelers* Ins. 
Co. V. Carlson, 137 P.2d 656, 104 
Utah 41. 

Va.—Green v. Southwestern Volun¬ 
tary Ass*n, 20 S.B.2d 694, 179 Va. 
779—Fulcher v. Parker, 194 S.B. 
714, 169 Va, 479. 

87 C.J. p 885 note 1. 

Sarly oosninou law 

(1) It is a matter of dispute 
whether a life insurance policy not 
supported by an insurable Interest 
was invalid by the common law 
prevailing in England prior to the 
enactment of a statute reauirlng 
an insurable Interest. The view has 
been taken that an insurable Interest 
was not required.—Trenton Mutual 
Life & Fire Ins. Co. v. Johnson, 24, 
X.J.Law 576—37 G.J. p 387 note 18. 

(2) There is authority to the ef¬ 
fect, however, that the statute was 
merely declaratory of the common 
law.—Ruse v. Mutual Ben. Life Ina 
Co.. 23 N.T. 516. 

The purpose of the ‘‘Insurable in¬ 
terest” rule is not to take gambling 
features out of each particular con¬ 
tract but to limit public opportunity 
to engage in speculative business of 
buying and selling policies on the 
lives of others, and that purpose 
can be accomplished by limiting 
class of persons who can enforce 
such policies to those who stand in 
close family or financial relationship 
with person whose life is subject of 
policy and Insurance must be ac¬ 
quired with consent of the subject. 
—^Watson V. Massachusetts Mut. 
Life Ins. Co., App.D.C., 140 P.2d 673. 
48, U.S.—^Penn Mutual Life Ins. Co. 

v. Slade, D.C.Ky., 47 P.Supp. 219. 
Ark.—Mutual Aid Union v. White, 
267 S.W. 137, 166 Ark. 467. 

Ga—^Wilson v. Progressive Life Ins. 

Co.. 7 S.E.2d 44, 61 GaApp. 617. 
Ill*—Charbonnier v. Chicago Nat. 
Life Ins. Co., 266 IlLApp. 412. 421, 
quoting Corpus Juris. 

44 C.J.S.-57 


Ky.—Shaw v. M. Livingston & Co., 
169 S.W.2d 612, 293 Ky. 575—In¬ 
ter-Southern Life Ins. Co. v. Ste¬ 
phenson. 56 S.W'.2d 332. 246 Ky. 
694. 

La.—^Evans v. Independent Nat Life 
Ins. Co., App., 148 So. 264—Rob¬ 
inson V. W^ashington Fidelity Nat. 
Life Ins. Co.. 134 So. 115, 16 La. 
App. 280. 

Mo.—Woods V. Washington Fidelity 
^ Nat Ins. Co., App.. 113 S.W.2d 121. 
N.C.—Wharton v. Home Sec. Life 
Ins. Co., 173 S.E. 338, 339, 206 
N.C. 254, citing Corpus Juris. 

S.C.—^Henderson v. Life Insurance 
Co. of Virginia, 179 S.E. 680, 691, 
176 S.C. 100, citing Corpus Juris— 
Rogers v. Atlantic Life Ins. Co., 
133 S.E. 215, 217, 135 S.C. 89. 45 
AL.R. 1172, quoting Corpus Juris. 
Tenn.—Washington v. Atlanta Life 
Ins. Co., 136 S.W.2d 498. 175 Tenn. 
529, 129 A.L.R. 54. 

37 C.J. p 385 note 2. 

43. U.S.—Penn Mutual Life Ins. Co. 

V. Slade. D.C.Ky., 47 F.Supp. 219. 
Ark.—Southern Mut. Life Ins. Co. 
V. Perr>% 222 S.W, 1067, 144 Ark. 
512. 

Ill.—Charbonnier v. Chicago Nat 
Life Ins. Co., 266 IlLApp. 413, 
421, quoting Corpus Juris. 

.Mo.—Woods V. Washington Fidelity 
Nat Ina Co.. App., 113 S.W.2d 121 
—^Williams v. People’s Life & Ac¬ 
cident Ins. Co., 35 S.W.2d 922, 224 
Mo.App. 1229. 

N.C.—Wharton v. Home Sec. Life Ins. 
Co., 173 S.E, 338, 339, 206 N.C. 254, 
citing Corpus Juris—^Slade v. Life 
& Casualty Ins. Co. of Tennessee. 
162 S.B, 734, 202 N.C. 315. 

Pa.—^United Security Life Insurance 
& Trust Co. of Pennsylvania v. 
Brown, 113 A. 443. 270 Pa. 264, 
followed in 113 A. 445, 370 Pa. 
269. 

S.C.—^Henderson v. Life Ins. Co. of 
Virginia, 179 S.E. 680, 691, 176 S. 
C. 100, citing Corpus Juris—Rog¬ 
ers V. Atlantic Life Ins, Co., 133 
S.B. 215, 217, 135 S.C. 89, 45 A. 
L.R. 1172, quoting Corpus Juris. 
Va.—^Fulcher v. Parker, 194 S.B. 714, 
169 Va. 479. 

37 C.J. p 386 note 3. 

44L Ill.—^Hodge V. Globe Mut. Life 
Ins. Co.. 274 IlLApp. 31. 

Ind.—^Miller v. Travelers* Ins. Co., 
144 N.B. 554. 81 Ind.App. 618. 
Pa.—Warburton v. John Hancock 
Mut Life Ins. Co., Com.PL, 30 
Del.Co. 279. 55 York Leg.Rec. 119. 
37 CJ. p 386 notes 4, 6. 
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Contracts void although not express¬ 
ly so declared 

Under Burns St.Annot.l914 § 4713 
and Burns St.Annot.Suppl.l921, 
which makes it unlawful for one to 
write insurance on life of another, 
unless beneficiary named has insura¬ 
ble interest in life of insured, and 
w'hich makes violation of section 
misdemeanor punishable by fine and 
imprisonment, contracts in violation 
thereof are void, notwithstanding ab¬ 
sence of express declaration to that 
effect—Miller v. Travelers* Ins. Co., 
144 N.B. 554, 81 Ind.App. 618. 
Purpose of statute 

Statute prohibiting taking out in¬ 
surance on life of another unless 
beneficiary named has insurable in¬ 
terest in insured’s life was enacted 
to prevent wagering contracts on life 
of another by one having no insur¬ 
able interest therein, and the stat¬ 
utory provision does not preclude 
one from taking out a policy on his 
own life and making it payable to 
a beneficiary without Insurable in¬ 
terest.—Pashuck V, Metropolitan Life 
Ins. Co., 188 A. 614, 124 Pa.Super. 
406. 

Statute held valid 

Ind.—Salem Lodge No. 21. F. & A. 
M., V. Swails, 197 N.B. 837, 209 
Ind. 347. 108 A.L.R. 444. 

45. Ill.—Charbonnier v. Chicago 
Nat. Life Ins. Co., 266 IlLApp. 412. 

Pa.—^McDonald v. Gibbons, 14 Pa. 
Dlst. 668. 

S.C.—Moseley v. American Nat Ins. 

Co., 166 S.B. 94. 167 S.C. 112. 
Tenn.—Interstate Life & Accident 
Co. V. Cook. 86 S.W.2d 887, 19 
Tenn.App. 290. 

Invalidity of insurance procured 
without knowledge or consent of 
Insured generally see infra § 239. 

46. Ky.—^Western & Southern Life 
Ins. Co. V. Grimes. 128 S.W. 65, 
138 Ky. 338. 

Miss.—^National Life & Accident Ins. 
Co. V. Ball, 127 So. 268, 157 Miss. 
163. 

47. Ill.—Charbonnier v. Chicago 
Nat. Life Ins. Co.. 266 IlLApp. 412, 

421, quoting OoTpus Joxis. 

Tenn.—Interstate Life & Accident 

Co. V. Cook, 86 S.W.2d 887, 19 
Tenn.App. 290. 

37 C.J. p 386 note 8. 

48. Ill.—Charbonnier v. Chicago 
Nat. Life Ins. Co., 266 IlLApp. 412. 

422, quoting Coxpna Juris. 

37 C.J. p 386 note 9. 
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support the contract,^® and, where the policy or 
contract is valid at its inception by reason of the 
existence of an insurable interest, as discussed in¬ 
fra § 211, ordinarily it is not rendered invalid by 
the subsequent diminution or cessation of that in¬ 
terest or by the assignment of the policy to a per¬ 
son without insurable interest. Where the contract 
of insurance was not discharged but, while still 
executory, its time for performance was extended 
by a rider, the insurable interest of the person who 
took out the policy is to be tested as of the date of 
the original contract and not as of the date of the 
rider.5® 

Policy for benefit of another person. Where a 
person procuring a policy of insurance on the life 
of another person is not to receive any benefit from 
the transaction, the fact that he is without insur¬ 
able interest has been held not to invalidate the 
policy.si 

Payment of premiums. A life insurance policy 
issued to, and for the benefit of, a person who has 
no insurable interest and who pays or agrees to 
pay all the premiums is invalid ;52 and it cannot be 
validated by the fact that the person paying the 
premium is subsequently reimbursed therefor by 
insured.53 However, insurance in favor of the 
estate of insured is valid, although the policy may 


have been taken out and paid for by one having 
no insurable interest.®^ 

§ 20L -To Sustain Assignment 

An assignment of a life Insurance policy to an as- 
signee possessing an insurable interest is valid. While 
an assignment to an assignee not possessing an insurable 
Interest is Invalid where the entire transaction is a mere 
cloak to cover a wagering contract, the authorities are 
In conflict as to the validity of an assignment of a valid 
life insurance policy to an assignee who does not pos¬ 
sess an Insurable interest. 

An otherwise valid assignment of a life insurance 
policy to a person possessing an insurable interest 
in the life of insured is valid.®® Where a policy 
is procured in pursuance of a scheme, purpose, or 
agreement to transfer it to a person without insur¬ 
able interest and thereby evade the law against 
wagering contracts, and such an agreement is ex¬ 
ecuted, the assignment is void,®® although there is 
also authority to the contrary.®*^ The authorities 
are in conflict on the question whether an assign¬ 
ment to a person without insurable interest is valid 
or invalid where the policy is supported at its in¬ 
ception by an insurable interest,®® and where there 
is no statutory®® or contractual®® provision prohib¬ 
iting the assignment. The view prevailing in a 
majority of jurisdictions is that the assignment is 
valid,®! and, where no unlawful purpose is shown, 


Incontestable clause as estoppel see 
infra S 212. 

49. Ala.—•Well v. Travelers* Ins. Co„ 
80 So. 348. 16 Ala.App. 641, re¬ 
versed on other grounds 78 So. 528. 
201 Ala. 409. 

37 C.J. p 386 note 10. 

50. Tenn.—Marquet v. ^tna L. Ins. 

Co., 159 S.W. 733, 128 Tenn. 213, 
Ii.R.A.1915B 749. Ann.Cas.l915B 

677. 

51. Mass.—^McCann v. Metropolitan 
Life Ins. Co., 58 N.E. 1026. 177 
Mass. 280. 

37 C.J. p 387 note 14. 

52. Mo.—^Woods V. Washington Fi¬ 
delity Nat. Ins. Co., App., 113 S.W. 
2d 121. 

37 C.J. p 387 note 15. 

Payment of premiums by beneficiary 
as establishing speculative charac¬ 
ter of contract see infra § 202. 

53. Mo.—^Reynolds v. Prudential 
Ins. Co., 88 Mo.App. 679. 

54. Ky.—Prudential Ins. Co. v. Ley¬ 
den. 47 S.W. 767, 20 Ky. L. 881. 

37 C.J. p 387 note 17. 

55. U.S.—^New York Life Ins. Co. v. 
Nydes, D.aPa., 2 P.Supp. 881. 

La.—^Travia v. Metropolitan Life Ins. 
Co., 173 So. 721, 186 La. 984. 

37 C.J. p 387 note 21. 

Necessity of insurable Interest to 
support assignment or other trans¬ 


fer of mutual benefit insurance see 
inftu § 1488. 

Assignee recelvliig notes 
In determining whether assignee of 
life policies had Insurable interest 
in life of Insured, assignee became a 
creditor on receiving from assignor 
insured’s notes, payment of which 
the policies secured.—Shaw v. M. 
Livingston & Co., 169 S.W.2d 612, 
293 Ky. 575. 

56. U.S.—Watson v. Massachusetts 
Mutual Life Ins. Co., App.D.C., 140 
F.2d 673—^JEtna Life Ins. Co. v. 
Hooker. C.C.A.Tenn., 62 P.2d 805, 
certiorari denied Hooker v. ^tna 
Life Ins. Co.. 63 S.Ct. 691, 289 U. 
S. 748, 77 L.Ed, 1494—Finnie v. 
Walker, N.Y., 257 F. 698, 168 C.C. 
A. 648, 5 AL.R. 831. 

Ark.—^Home Life Ins. Co. of New 
York v. Masterson, 21 S.W.2d 414, 
ISO Ark. 170—^Mutual Aid Union v. 
White, 267 S.W, 137, 166 Ark. 467. 
Ga.—^Davidson v. Turner, 12 S.E.2d 
308, 191 Qa. 197—Turner v. David¬ 
son. 188 S.E. 828, 183 Ga. 404. 
Kan.—Thomas v. Connecticut Mutual 
Life Ins. Co.. 257 P. 727, 124 Kan- 
159, 53 A.L.R. 1400. 

Pa.—^Werenzinski v. Prudential Ins. 
Co. of America, 14 A.2d 279, 339 
Pa. 83. 

S.C.—^Hack V. Metz, 176 S.E. 314, 173 
S.C. 413, 95 A.L.R. 196. 

37 C.J. p 387 note 24. 
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Effect of assignment on validity of 
policy see infra § 211. 

67. Vt.—^Harrison v. Northwestern 
Mut L. Ins. Co., 68 A. 321, 78 Vt. 
473, 112 Am.S.R. 932. 

37 C.J. p 387 note 22. 

6& U.S.—^Travelers Ins. Co. v. Rei- 
ziz, D.GN.Y., 13 P.Supp. 819. 

Ark.—Coming Bank & Trust Co. v. 
Poster, 74 S.W.2d 797, 189 Ark. 
655. 

Minn.—Peel v. Reibel, 286 N.W. 845, 
205 Minn. 474. 

Pa.—Werenzinski v. Prudential Ins. 
Co. of America, 14 A.2d 279, 839 
Pa. 83. 

59. Wis.—Strike v. Wisconsin Odd 
Fellows Mut. Life Ins. Co., 70 N.W. 
819, 95 Wis. 583. 

87 aj. p 388 note 27. 

60. Mich.—Prudential Ins. Co. ▼. 
Liersch, 81 N.W. 268, 122 Mich. 
436. 

37 C.J. p 388 note 28. 

eL U.S.—Watson v. Massachusetts 
Mut Life Ins. Co., App.D.C., 140 
P.2d 673—.ffltna Life Ins. Co. v. 
Hooker, C.C.A.Tenn., 62 P.2d 805, 
certiorari denied Hooker v. ^tna 
Life Ins. Co., 58 S.Ct. 691, 289 U. 
S. 748, 77 LuEd. 1494—^Robinson v. 
Exchange Nat. Bank of Tulsa, D. 
C.Okl., 28 P.Supp. 244, reheard 31 
P.Supp. 350—^Brown v. New York 
Life Ins. Co., D.C.S.C., 22 F.Supp. 
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the agreement of the assignee to pay future premi¬ 
ums does not invalidate the assignment.®2 In oth¬ 
er jurisdictions, however, the assignment of a valid 
life insurance policy to an assignee lacking an in¬ 
surable interest is invalid,at least where the as¬ 
signee agrees to pay all the premiums,®^ although 
in some,®® but not all,®® of these jurisdictions the 
rule does not apply where insured pays all the pre¬ 
miums. 


§ 202. -Interest of Insured 

A person may take out a policy of Insurance on his 
own life and make it payable to whomsoever he pleases, 
Irrespective of the beneficiary's lack of insurable interest, 
provided he acts in good faith and without Intent to make 
the transaction merely a cover for a forbidden wagering 
contract. 

The general rule is that one may lawfully take 
out a policy of insurance on his own life and make 
the benefit paj-able to whomsoever he pleases,®*^ ei- 


82. reversed on other srrounds. C. ' 

C. A., New York Life Ins. Co. v. 
Brown, 99 P.2d 199, certiorari de¬ 
nied Brown v. New York Life Ins. 
Co.. 59 S.Ct. 487. 306 U.S. 638, S3 
L.Ed. 1089—^Travelers Ins. Co. v. 
Relzlz, D.C.N.Y.. 13 F.Supp. 819— 
Northwestern Mut Life Ins. Co. v. 
Tidewater Oil Sales Corporation, 

D. CMo., 4 F.Supp. 389. 

Ark.—Coming Bank & Trust Co. v. 
Foster. 74 S,W.2d 797, 189 Ark. 
655. 

Cal.—^Beaumont v. Prudential Ins. Co. 
of America, 43 P.2d 820, 5 CaLApp. 
2d 632. 

Ga.—Chapman v. Lipscomb-Ellis Co., 
22 S.E.2d 393, 194 Ga. 640—Bray 
V. Malcolm, 22 S.E.2d 126, 194 Ga. 
593—^Adcock v. Mandeville Mills, 
185 S.E. 288. 182 Ga. 244. 

Ind.—Oleska v. Kotur, 48 N.E.2d 88, 
113 Ind.App. 428. 

Iowa.—^Reilly v. Penn Mut. Life Ins. 

Co.. 207 N.W. 583, 201 Iowa 565. 
Md.—First Nat Bank v. Liberty 
Trust Co., 134 A. 210. 151 Md. 241, 
47 A,L.R. 730. 

N.H.—Prudential Ins. Co. of Ameri¬ 
ca V. Coniveau, 168 A. 569, 86 N.H. 
826. 

N.C.—McNeal v. Life & Caefualty Ins. 
Co. of Tennessee, 135 S.E. 300. 192 
N.C. 450. 

37 C.J. p 388 note 29. 

Right of assignee to collect proceeds 
of life Insurance policy see infra 
§ 1169. 

Assignment lield not wagering con¬ 
tract 

Ga.—^Lanier v. Shuman, 24 S.E.2d 65, 
195 Ga. 245. 

Gift 

Agreement between Insured and 
stranger having no Insurable inter¬ 
est in Insured's life, that stranger 
should pay premiums on policies and 
have policies if he survived, was val¬ 
id gift and not wagering transaction. 
—Prudential Ins. Co. of America v. 
Corriveau, 168 A 669, 86 N.H. 326. 
Group insurance 

Where assignment of certificate 
evidencing that insured's life was 
insured under a group policy was 
made in good faith, it was not neces¬ 
sary that the assignee should have 
such insurable interest.—^Peel v.‘ Rei- 
bel, 286 N.W. 346. 205 Minn. 474. 

Tile object of statu*'^ making life 
insurance transferable without no¬ 


tice to insurer, unless expressly re¬ 
quired, to any person,^ whether or 
not he has an insurable interest, was 
to make insurance policies freely 
alienable, although transferee or leg¬ 
atee had no insurable Interest.—Cook 
V. Cook, 111 P.2d 322, 17 Cal.2d 639. 
82. Ga—^Bray v. Malcolm, 22 S.E. 2d 
126. 194 Ga 593. 

Or.—^Lyman v. Jacobsen, 275 P. 612, 
128 Or. 567. 73 A.L.R. 1028. 
Asslgiuneut without conslderatiou 
The fact that an assignment was 
made without consideration to a 
person lacking an insurable inter¬ 
est and who paid all future premi¬ 
ums on the policy does not, standing 
alone, render the .assignment void as 
a wagering contract; to Invalidate 
the assignment on such ground it 
must further appear that such a sit¬ 
uation was brought about with an 
Intention to speculate on human life, 
and that the whole procedure was 
a scheme to avoid the law against 
wagering contracts.—Oleska v. Ko- 
tur, 48 N.E.2d 88, 113 Ind.App. 428. 

63. Ala.—Metcalf v. Montgomery, 
155 So. 582, 229 Ala. 156—Ingram 

V. Johnson, 147 So. 172, 226 Ala. 
68, conformed to 14^ So. 169, 25 
Ala.App. 374. 

Ky.—Newton v. Hicks' Adm'r, 188 S. 

W. 2d 329, 282 Ky. 226. 

Mo.—^Allen v. .^na Life Ins. Co., 
62 S.W.2d 916, 228 Mo.App. 18. 

82 C.J. p 1112 notes 6, 7—37 C.J. P 
389 note 30. 

64. Pa.—Werenzinski r. Prudential 
Ins. Co. of America, 14 A2d 279, 
339 Pa. 83—Warburton v. John j 
Hancock Mut. Life Ins. Co.. Com. 
PI., 30 DeLCo. 279, 55 York Leg. 
Rec. 119—Giordano v. Giordano, 
Com.Pl., 43 Lack.Jur. 33. 

37 C.J. p 389 note 32. 

65. U.S.—^Lawrence v. Travelers' 
Ins. Co., D.C.Pa., 6 F.Supp. 428. 

Pa.—Werenzinski v. Prudential Ins. 
Co. of America, 14 A2d 279, 339 
Pa. 83—Steen v. Lowry, 85 Pa. 
Super. 365. 

37 C.J. p 389 note 84. 

66. Ky.—^Bramblett v. Hargis, 94 S. 
W. 20, 123 Ky. 141, 29 Ky.L. 610. 

37 C.J. p 389 note 83. 

67. U.S.—^Lawrence v. Travelers' 
Ins. Co., D.C.Pa., 6 F.Supp. 428. 

Ala.—National Life & Accident Ins. 
Co. of Nashville, Tenn., v. Alexan- 
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der, 147 So. 173. 226 Ala. 325^ 
North Carolina Mutual Life Ins. 
Co. V. Martin, 134 So. 850, 223 Ala. 
104. 

Ark.—^National Life & Accident Ins. 
Co. V. Jackson, 16 S.W.2d 469, 179 
Ark. 412. 

Ga.—Quinton v. Millican, 26 S.E.2d 
485, 196 Ga. 175—Clements v. Ter¬ 
rell. 145 S.E. 78, 81. 167 Ga, 237, 60 

AL. R. 969, quoting Cfozpus Juris 
—Gulf Life Ins. Co. v. Davis, 183 
S.E. 640, 52 Ga.App. 464. 

Ill.—^W'olen V. Metropolitan Life Ins. 

Co., 5 N.E.2d 249, 287 Ill.App. 415. 
Kan.—^Hoffman v. Federal Reserve 
Life Ins. Co., 255 P. 980, 981, 123 
Kan. 554, quoting Corpus Juris. 
Ky.—Yett's Adm'r v. Yett, 88 S.W.2d 
962. 261 Ky. 737—Inter-Southem 
Life Ins. Co. v. Stephenson, 56 S. 

W. 2d 332, 246 Ky. 694. 

Miss.—^Van Zandt v. Morris, 17 So. 
2d 435, 436. citing Corpus Juris 
—^Davis V. Gulf States Ins. Co.. 151 
So. 167, 169, 168 Miss. 161, quoting 
Corpus Juris. 

Mo.—Walker v. General American 
Life Ins. Co., 141 S.W.2d 785, 787, 
citing Corpus Juris. 

Neb.—Guardian Nat. Life Ins, Co. 
V. Eddens, 13 N.W.2d 418, 420, 
quoting Corpus Juris. 

Ohio.—Treadway v. Tewksbury, App., 
49 N.E.2d 955. 

Pa.—Stewart v. Shenandoah Life Ins. 
Co., 20 A2d 246, 144 Pa.Super. 
549—Pennell v. Balnbridge, Com. 
PI., 47 DaupbuCo. 224. 

S.C.—Roberts v. National Ben. Life 
Ins. Co. of Washington, D. C., 148 
S.E. 179, 150 S.C. 326. 

Tenn.—Woodfin v. Neal, 65 S.W.2d 
212, 16 Tenn.App. 481. 

37 C.J. p 390 note 39. 

Insurable interest of beneficiary of 
mutual benefit insurance see in¬ 
fra 5 1557. 

Deslgnatiou of trustee 

Insured had an "insurable inter¬ 
est” in his own life with' right to 
designate a trustee as beneficiary to 
carry out contract under which in¬ 
sured had agreed to take out the in¬ 
surance.—Bohnsack v. Detroit Trust 
Co., 290 N.W. 367, 292 Mich. 167. 

msured sole Judge of propriety 
The designation of beneficiary in 
life policy, except in instances ex¬ 
pressly reprobated by law, addresses 
Itself solely to insured, and he is 
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ther himself or his estate®® or a third person re- | able interest.®® Insured has an unlimited^® insur- 
gardless of whether or not the latter has an insur- | able interest in his own life'll which is suflftcient to 


judge of the propriety of doing so. 
—Manuel v. Peoples Industrial Life 
Ins. Co., La.App.. 1S9 So. 311. 

ZTo luestioii of insurahls interest 
arises where it appears that insur¬ 
ance is taken out by the person in¬ 
sured. 

Ala.—^National Life & Accident Ins. 
Co. V. Biidgeforth. 124 So. 886, 220 
Ala. 314. 

Ohio.—Treadway v. Tewksbury, APP.> 
49 N.E.2d 955. 

37 C.J. p 391 note 50 [a]. 

68. U.S.—Bankers’ Reserve Life Co. 
V. Matthews, C.C.A.Ark.. 39 F.2d 
528. 

Ga.—Clements v. Terrell, 145 S.E. 78, 
81, 167 Ga. 237, 60 A.L.R. 969, 
quoting Corpus Juris. 

IlL—Wolen v. Metropolitan Life Ins. 

Co.. 5 N.B.2d 249, 287 Ill.App. 415. 
Kan.—^Hoffman v. Federal Reserve 
Life Ins. Co.. 255 P. 980. 981, 123 
Kan. 554, quoting Corpus Juris. 
Miss.—^Davls v. Gulf States Ins. Co., 
151 So. 167, 169, 168 Miss. 161. 
quoting Corpus Juris. 

Mo.—Dunnavant v. Mountain States 
Life Ins. Co,. App., 67 S.W.2d 785. 
Neb.—Guardian Nat. Life Ins. Co. 
V. Eddens, 13 N.W.2d 418, 420, 
quoting Corpus Juris. 

37 C.J. p 390 note 40. 

68. U.S.—^Equitable Life Ins. Co, of 
Iowa v. Cummings, C.C.A.Pa., 4 F. 
2d 794. 

Ala.—^Henderson v. First Nat. Bank, 
159 So. 212, 229 Ala. 658—-Metcalf 
V. Montgomery, 156 So. 582, 229 
Ala, 156—^North Carolina Mut. Life 
Ins. Co. V. Martin, 134 So. 850, 
851, 223 Ala. 104, citing Corpus 
Juris —T\''ilker8on v. Gallahar, 129 
So. 799, 24 Ala.App. 62. 

Ark.—^Unlon Life Ins. Co. v. Evans, 
101 S.W.2d 778, 193 Ark. 627. 

Cal.—Oomegys v. National Union 
Assur. Soc., 89 P.2d 861, 8 Cal. 
App.2d 637. 

Ga.—Quinton v. Millican, 26 S.E.2d 
435, 196 Ga. 175—Clements v. Tei> 
rell, 145 S.B. 78, 81, 167 Ga. 237, 
60 A.L.R. 969, quoting Corpus Jtu 
ris. 

Ind.—^Lincoln National Life Ins. Co. 
V. Sobel, 35 N.E.2d 121, 110 Ind. 
App. 331, rehearing denied 87 N.E. 
2d 698, 110 Ind.App. 331—Miller v. 

Travelers’ Ins. Co., 144 N.E. 554, 81 
Ind.App. 618. 

Kan.—^Hoffman v. Federal Reserve 
Life Ins. Co., 255 P. 980, 981, 123 
Kan. 554, quoting Corpus Juris. 
Ky.—Liberty Life Ins. Co. v. Strauss, 
28 S.W.2d 955, 234 Ky. 608. 

La.—Bush V. Victory Industrial Life 
Ins. Co., App., 165 So. 486. 

Miss.—^Davis V. Gulf States Ins. Co., 
151 So. 167, 169, 168 Miss. 161, i 
quoting Corpus Juris. 

Mo.—Sims V. Missouri State Life'Ins. | 


Co., 23 S.W.2d 1075, 223 Mo.App. 
1150—Lee v. Equitable Life As¬ 
sur. Soc., App., 189 S.W. 1195. 195 
Mo.App. 40—^King v. Metropolitan 
Life Ins. Co., App., 211 S.W. 721. 
Neb.—Guardian Nat. Life Ins. Co. v. 
Eddens. 13 N.W.2d 418, 420, quot¬ 
ing Corpus Juris. 

N.J.—^Katona v. Colonial Life Ins. 
Co. of America, 173 A. 99, 12 N.J. 
Misc. 526. 

N.C.—^Howell V. American Nat. Ins. 

Co., 126 as. 603. 189 N.C. 212. 
Ohio.—Pierce v. Metropolitan Life 
Ins. Co., 187 N.E. 77. 46 Ohio App. 
36. 

Okl.—Johnson v. Roberts, 254 P. 88, 
124 Okl. 68. 

Pa.—Stewart v. Shenandoah Life Ins. 
Co., 20 A.2d 246, 144 Pa.Super. 649 
—Steen v. Lowry, 85 Pa. Super. 
365—^Wereszinski v. Prudential Ins. 
Co. of America, Com.PI., 32 Luz. 
Leg. Reg. 412. 

R. I.—Minuto V. Metropolitan Life 
Ins. Co.. J91 A. 117, 58 R.I. 71. 
135 A.L.R. 953. 

S. C.—^Elmore v. Life Ins. Co. of Vir¬ 
ginia. 198 S.B. 6, 187 S.C. 504— 
Roberts v. National Ben. Life Ina 
Co.. 148 S.E. 179. 150 S.C. 326. 

Tenn.—Merriam v. National Life & 
Accident Co., 86 S.W.2d 666, 169 
Tenn. 291—Woodfin v. Neal, 65 S. 
W.2d 212, 16 Tenn.App. 481. 
Wash.—^Levaa v. Metropolitan Life 
Ins. Co.. 26 P.2d 1032, 176 Wash, 
159. 

1 C.J. p 407 notes 38, 39—37 C.J. P 
385 note 1 [a], p 390 note 41. 

Cousls 

Where insured takes out a poUcy 
on his own life, the fact that his 
beneficiary is merely a cousin is Im- 
materiaL—^National Life & Accident 
Ins. Co. V. Hankerson, 175 S.E. 590, 
49 Ga.App. 350. 

Employer 

Insured was entitled to name em¬ 
ployer as beneficiary In life policy, 
even though insured was not indebt¬ 
ed to employer.—Woodfln v. Neal, 65 
S.W.2d 212, 16 TenmApp. 481. 
Flauode 

Person may Insure own life and 
make policy payable to fiancOe. 

Ga.—Clements v. Terrell, 146 S.B. 78, 
167 G€U 237, 60 A.L.R. 969. 

Or.—^Northern Life Ins. Co. v. Burk¬ 
holder. 283 P. 739, 131 Or. 637, re¬ 
hearing denied 293 P. 919, 134 Or. 
401. 

Va.—Green v. Southwestern Volun¬ 
tary Ass’n. 20 S.E.2d 694, 179 Va. 
779. 

Wash.—Buckner v. Ridgely Protec¬ 
tive Assoc., 229 P. 818, 131 Wash. 
174. 

Paramour 

(1) There is no rule of law which 
prevents a man from naming his 
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paramour as the beneficiary of a life 
insurance policy which he takes out 
on his own life.—^Hendricks v. Pru¬ 
dential Ins. Co. of America, 27 A.2d 
261, 149 Pa.Super. 350. 

(2) Accordingly, where Insured 
designates as beneficiary a woman 
with whom he has been living and 
describes her as “wife,” the fact that 
she is not legally his wife will not’ 
preclude her from being the legal 
beneficiary of the policy where there 
is no doubt of her Identity. 

U.S.—Prudential Ins. Co. of America 
V. Fablano, D.C.Mass., 39 F.Supp. 
386. 

Pa.—^Hendricks v. Prudential Ins. 
Co., supra—Stewart v. Shenandoah 
Life Ins. Co., 20 A.2d 246, 144 Pa. 
Super. 549. 

70. Ala.—^National Life & Accident 
Ins. Co. of Nashville, Tenn,, v. 
Alexander. 147 So. 173, 226 Ala. 
325—^National Life & Accident Ins. 
Co. V. Bridgeforth, 124 So. 886, 220 
Ala. 314—^National Life & Acci¬ 
dent Ins. Co. V. Middlebrooks, 170 
So. 84, 27 Ala.App. 247. 

Ga.—Quinton v. Millican, 26 S.E.2d 
436, 196 Ga. 176—Clements v. Ter¬ 
rell, 145 S.B. 78, 81, 167 Ga. 237, 60 
A.L.R. 969, quoting Ck>rpiu Jhzls. 
Kan.—^Hoffman v. Federal Reserve 
Life Ins. Co., 255 P. 980, 981, 123 
Kan. 554, quoting Corpus Juris. 
Miss.—Davis v. Gulf States Ins. Co., 
161 So. 167, 169, 168 Miss. 161, 
quoting Ctorpus Juris. 

Neb.—Guardian Nat. Life Ins. Co. 
V. Eddens, 18 N.W.2d 418, 420, 
quoting Corpus Juris. 

Pa,—Pittsburgh Underwriters v. Mu¬ 
tual Life Ins. Co. of New York, 27 
A.2d 278, 149 Pa.Super. 664—Stew¬ 
art V. Shenandoah Life Ins. Co., 20 
A.2d 246, 144 Pa.Super. 549. 

37 C.J. p 390 note 42. 

71. U.S.—^Bankers’ Reserve Life Co. 
V. Matthews. C.C.A.Ark., 39 P.2d 
528—Equitable Life Ins. Co. of 
Iowa V. Cummings, C.C.A.Pa., 4 F. 
2d 794—^Lawrence v. Travelers’ Ina 
Co., D.C.Pa., 6 F.Supp. 428. 

Ark.—^National Life & Accident Ins. 
Co. V. Jackson, 16 S.W.2d 469, 179 
Ark. 412. 

Ga.—Clements v. Terrell, 145 S.B. 78. 
81, 167 Ga. 237, 60 A.L.R. 969. quot¬ 
ing Corpus Juris. 

Ill.—Ti’^olen v. Metropolitan Life Ins. 

Co., 5 N.E.2d 249, 287 IlLApp. 415. 
Ind.—Miller v. Travelers’ Ins. Co., 
144 N.E. 554, 81 Ind.App. 618, 

Kan.—^Hoffman v. Federal Reserve 
Life Ins. Co., 255 P. 980, 981. 128 
Kan. 554, quoting Corpus Juris. 
Mich.—^Bohnsack v. Detroit Trust 
Co., 290 N.W. 867, 292 Mich. 167. 
Miss.—^Davls v. Gulf States Ins. Co., 
151 So. 167, 169, 168 Miss. 161, 
quoting CorptLs Juris. 
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support the policy and contracts of this charac¬ 
ter are not contrary to public policy.73 Even in 
jurisdictions where one lacking an insurable inter¬ 
est is deemed ineligible to become the beneficiary 
of a policy of insurance on another’s life, as dis¬ 
cussed infra § 203 b, a policy of insurance taken 
out by insured on his own life and in terms desig¬ 
nating one without insurable interest as the bene¬ 
ficiary has been held valid,the proceeds being 
payable to the estate, of insured under principles 
discussed infra § 1157. 

Good faith in transaction. Some authorities state 


the general rule with the qualification that one may 
take out a policy on his own life in favor of any 
beneficiary irrespective of insurable interest where 
insured acts in good faith,^5 and without fraud, 
collusion,^" or an intent to enter into a wagering 
contract.'^S Qn the other hand, the policy is invalid 
where it was procured by insured, on the induce¬ 
ment of the beneficiary, for the purpose of en¬ 
abling the latter to effect insurance on the life of 
a person in which he had no insurable interest and 
thereby to evade the law against speculative or 
wagering insurance but in such case it is not so 


Mo.—^Walker v. General American f 
Life Ins. Co., 141 S.W.2d 786. 787. f 
citing Corpus JUxls—Dunnavant v. 
Mountain States Life Ins. Co.. 
App., 67 S.W.2d 786. 

Neb.—Guardian Nat. Life Ins. Co. 

V. Eddens. 13 N.W.2d 418, 420. 
quoting Corpus Juris. 

Pa.—^Haberfeld v. Mayer, 100 A. 687. 

256 Pa. 151. 

37 C.J. p 390 note 43. 

AniLUltaiLt had Insurable interest 
in her own life.—Hult v. Home Life 
Ins. Co. of New York, 240 N.W. 
218, 213 Iowa 890. 

72. Ga.—Clements v. Terrell, 146 S. 
E. 78, 81, 167 Ga. 237, 60 A,L.R. 
969, quoting Corpus Juris. 

Kan.—^Hoffman v. Federal Reserve 
Life Ins. Co.. 266 P. 980, 981, 
123 Kan. 554, quoting Corpus Juris. 
Miss.—^Davis v. Gulf States Ins. Co., 
151 So. 167, 169, 168 Miss. 161, 
quoting Corpus Juris. 

Neb.—Guardian Nat. Life Ins. Co. 

V. Eddens, 13 N.W.2d 418, 420, 
quoting Corpus Juris. 

37 C.J. p 390 note 44. 

73. Ga.—Clements v. Terrell, 145 S. 
B. 78, 81, 167 Ga. 237, 60 A.L.R. 
969, quoting Corpus Juris, 

La.—^New York Life Ins. Co. v. Mur- 
tagh, 69 So. 165, 137 La. 760. 

Miss.—^Davls V. Gulf States Ins. Co., 
151 So. 167, 169, 168 Miss. 1617 
quoting Corpus Juris. 

37 C.J. p 390 note 47. 

“The public policy which forbids 
one having no insurable interest to 
take out insurance on the life of 
another, with himself as the bene¬ 
ficiary, does not prevent one who 
himself procures Insurance on his 
own life from naming as beneficiary 
another who had no Insurable inter¬ 
est.”—^Wilkerson v. Gallahar, 129 So. 
799, 800, 24 Ala.App. 62. 

74. U.S.—Griffin v. McCoach, C.C.A. 
Tex., 123 F.2d 660, conforming to 
61 g.Ct 1023, 313 U.S. 498. 85 L. 
Ed. 1481, 134 A.L.R. 1462, revers¬ 
ing 116 F.2d 261, certiorari granted 
61 S.Ct. 807, 312 U.S. 676. 85 L,Bd. 
1116, certiorari denied McCoach v. 
Griffin, 62 S.Ct'. 1270, 316 U.S. 683, 
86 L.Ed. 1756, rehearing denied 62 


S.Ct. 1307, 316 U.S. 713, 86 L.Ed. 
1778. 

N.H.—Prudential Ins. Co. of America 

V. Corriveau, 168 A. 569, 86 N.H. 
326. 

Tex.—^Wilke v. Finn, Com.App., 39 S. 

W. 2d 836, affirming Finn v. Metro¬ 
politan Life Ins. Co., Civ.App., 16 
S.W.2d 922—^American Citizens* 
Labor & Protective Inst, of Texas 
V. Wesley, Civ.App., 9 S.W.2d 498 
—Gibson v. National Life & Ac¬ 
cident Ins. Co.. Civ.App., 294 S.W. 
923, affirmed National Life & Ac¬ 
cident Ins. Co. v. Gibson, Com.App., 
1 S.W.2d 683. 

75. U.S.—Penn Mutual Life Ins. Co. 

V. Slade, D.C.Ky.. 47 F.Supp. 219. 
Ga.—Clements v. Terrell, 146 S.E. 78, 
81. 167 Ga. 237, 60 A.L.R. 969, 
quoting corpus Juris. 

Kan.—^Hoffman v. Federal Reserve 
Life Ins. Co., 256 P. 980, 981, 123 
Kan. 554, quoting Corpus Juris. 
Mias.—^Davls v. Gulf States Ins. Co., 
151 So. 167, 169, 168 Miss. 161, 
quoting Corpus Juris. 

Neb.—Guardian Nat. Life Ins. Co. 
V. Eddens, 13 N.W.2d 418, 420, 
quoting Corpus Juris. 

Ohio.—Pierce v. Metropolitan Life 
Ins. Co., 187 N.E. 77, 46 Ohio App. 
36. 

S.C.—^Elmore v. Life Ins. Co. of Vir¬ 
ginia, 198 S.E. 6, 187 S.C. 504. 

37 C.J. p 889 note 35. 

It is uot gambling oontraot if in¬ 
sured, in good faith, procures and 
pays for the Insurance.—Davis v. 
Gulf States Ins. Co., 151 So. 167, 168 
Miss. 161. 

7S. Ga.—Clements v. Terrell, 146 S. 
B. 78, 81, 167 Ga. 237, 60 A.L.R. 
969, quoting Corpus Juris. 

Kan.—^Hoffman v. Federal Reserve 
Life Ins. Co., 255 P. 980, 981, 123 
Kan. 554, quoting Corpus Juris. 
Miss.—^Davis v. Gulf States Ins. Co., 
151 So. 167, 169, 168 Miss. 161, 
quoting Corpus juris. 

Neb.—Guardian Nat. Life Ins. Co. v. 
Eddens, 13 N.W.2d 418, 420, quot¬ 
ing Corpus Juris. 

37 C.J. p 389 note 36. 

77. Ga.—Clements v. Terrell, 145 S. 
E. 78, 81, 167 Ga. 237, 60 A.L.R. 
969, quoting Corpus Juris. 
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Kan.—Hoffman v. Federal Reserve 
Life Ins. Co., 266 P. 980, 981, 123 
Kan. 554, quoting Corpus Juris. 
Miss.—Davis v. Gulf States Ins. Co., 
151 So. 167, 169, 168 Miss. 161, 
quoting CSoxpus Juris. 

Mo.—Deal V. Hainley, 116 S.W. 1, 136 
Mo.App. 507. 

Neb.—Guardian Nat Life Ins. Co. v. 
Eddens, 13 N.W.2d 418, 420, quot¬ 
ing Corpus Juris. 

78. U.S.—Bankers* Reserve Life Co. 
y. Matthews, C.C.A.Ark., 39 r.2d 
52S—Penn Mut Life Ins. Co. v. 
Slade, D.C.Ky., 47 F.Supp. 219. 

Ga-—Quinton v. MUlican, 26 S.E.2d 
435, 196 Qa. 175—Clements v. Ter¬ 
rell, 145 S.B. 78, 81, 167 Ga. 237. 
60 A.L.R. 969, quoting Corpus Ju¬ 
ris. 

Iowa.—Reilly v. Penn. Mut. Life Ins. 
Co. of Philadelphia, 207 N.W. 583, 
201 Iowa 666. 

Kan.—^Hoffman v. Federal Reserve 
Life Ins. Co., 255 P. 980, 981, 123 
Kan. 554, quoting Corpus Juris. 
Miss.—Davis v. Gulf States Ins. Co., 
151 So. 167, 169, 168 Miss. 161, 
quoting Corpus Juris. 

Neb,—Guardian Nat. Life Ins. Co. 
V. Eddens, 13 N.W.2d 418, 420, 
quoting Corpus Juris. 

S.C.—Roberts v. National Ben. Life 
Ins. Co., 148 S.E. 179, 150 S.C. 
326. 

37 C.J. p 390 note 88. 

79. U.S.—Penn Mut. Life Ins. Co. v. 
Slade, D.C.Ky., 47 F.Supp. 219. 

Miss.—^Davis v. Gulf States Ins. Ca, 
151 So. 167, 169, 168^ Miss. 161. 
quoting Corpus Juris. 

37 C.J. p 391 note 48. 

White beneficiary instigating igno¬ 
rant negro to take out policy 
Where insured, an ignorant negro, 
took out a policy in favor of a white 
beneficiary who managed the negro's 
business affairs and had no insura¬ 
ble interest in the negro's life, the 
fact that the latter both took out the 
policy and paid the premiums did 
not validate it. as under the circum¬ 
stances . the insurance contract was 
void as against public policy.—Ge¬ 
rard V. Metropolitan Life Ins. Co., 
149 So. 793, 167 Miss. 207. 
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much a question whether the beneficiary had an in¬ 
surable interest in the life of the person who pro¬ 
cured the policy as it is a question of the good 
faith and motives behind the procurement.^® 

By whom premiums paid. While the fact that 
insured pays the premiums has been given weight 
in cases upholding the validity of the policy,and 
while the fact that the beneficiary or a person oth¬ 
er than insured pays the premiums has likewise 
been accorded weight in cases holding the policy 
invalid,yet, unless it is so provided by statute,88 
and except in some jurisdictions,®^ the mere pay¬ 
ment or the assumption of the payment of the pre¬ 
miums by a beneficiary without insurable interest is 
not of itself sufficient to establish the speculative 
character of the contract,®^ but is a mere circum¬ 
stance to be weighed in passing on the bona fides 
of the contract ;88 and in some cases the insurance 
has been upheld notwithstanding the payment of 
premiums by the beneficiary87 or other person with¬ 
out insurable interest.®® 

Particular statutory provisions. Under statutes 
expressly forbidding the issuance of a life insur¬ 
ance certificate or policy by a company doing busi¬ 
ness on the assessment plan in which the benefici¬ 


ary named has no insurable interest, life insurance 
policies so issued are invalid irrespective of wheth¬ 
er insured or another procures the issuance of the 
policy,®® and such a statute has been held to in¬ 
validate the policy itself and not merely the des¬ 
ignation of the beneficiary.®® Statutes defining and 
protecting the respective rights of widows, chil¬ 
dren, and creditors do not prohibit a person from 
insuring his own life in favor of any person other 
than his wife, children, or creditors.®! Statutes re¬ 
stricting the persons who may be recipients of death 
benefits under policies of fraternal insurance have 
been held to have no application to persons who 
may be beneficiaries under ordinary or old-line life 
insurance policies.®® Statutes expressly forbidding 
one to take out insurance on another's life unless 
he has an insurable interest therein do not pre¬ 
clude a person from taking out insurance on his 
own life and designating another without insurable 
interest as the beneficiary.®® 

Change of beneficiary. Insured may change the 
beneficiary of a life insurance policy taken out by 
himself, under a reserved power to change bene¬ 
ficiaries, from one beneficiary with an insurable in¬ 
terest to another with an insurable interest.®^ A 


80. Miss.—^Davis y. Gulf States Ins. 
Co., 151 So. 167, 169. 168 Miss. 
161, quoting Corpus Oruxls. 

W.Va.—^Burdette v. Columbus Mut. 
Life Ins. Co., 93 S.B. 366, 80 W. 
Va. 384. 

81. Ky.—^National Life Co. v. Rig- 
ney. ISO S.W.2d 847. 

Miss.—^Davis v. Gulf States Ins, Co., 
151 So. 167, 168 Miss. 161. 

Mo.—^Allen v. jffltna Life Ins. Co., 62 
S.W.2d 916, 228 Mo.App. 18. 

Pa.—^Werenzinski v. Prudential Ins. 
Co. of America, 14 A.2d 279, 339 
Pa. S3—Giordano v. Giordano, Com. 
PL, 43 Lack.Jur. 33. 

37 C.J. p 391 note 50. 

Payment of premiums as constitut¬ 
ing insurable interest supporting 
policy see supra S 200. 

88. XJ.S.—^Penn Mutual Life Ins. Co. 

V. Slade,. D.C.Ky., 47 P.Supp. 219. 
Arlc.—^Home Life Ins. Co. of New 
York V. Masterson, 21 S.W.2d 414, 
180 Ark. 170. 

N.C.—Crump y. Southern-Dixie Life 
Ins. Co., 168 S.R. 514, 204 N.C. 439. 
37 C.J. p 391 note 61. 

83. Ind.—^American Mut. Life Ins. 
Co. V. Bertram, 70 N.B. 258, 163 
Ind. 51, 64 L.R.A. 935. 

37 C.J. p 391 note 52. 

84. Ky.—Western & Southern Life 
Ina Co. V. Webster, 189 S.W. 429, 
172 Ky. 444, L.R.A.1917B 376, Ann. 
Cas.l917C 271. 

8& Ark.—^Union Life Ins. Co. v. Ev¬ 


ans, 101 S.W.2d 778, 193 Ark. 627— 
National Life & Accident Ins. Co. 

V. Jackson, 16 S.W.2d 469, 179 Ark. 
412. 

La.—^Dolan v. Metropolitan Life Ins. 

Co., 123 So. 379, 11 La.App. 276. 
N.J.—^Foster v. Washington Nat. Ins. 

Co.. 192 A, 59, 118 N.J.Law 228. 
W.Va..—^Burdette v. Columbus Mut 
Life Ins. Co., 93 S.E. 366, 80 W. 
Va. 384. 

Not unlawful 

Payment of premiums on life in¬ 
surance policy, payable to Insured's 
estate, by third person without in¬ 
surable interest in insured’s life, 
is not unlawful—Columbian Mut. 
Life Ins. Co. v. Martin, 136 S.W.2d 
62, 176 Tenn. 517. 

Policy, If valid at iuoeptiou is 
not invalid, where named beneficiary, 
without insurable interest, after in¬ 
sured ceases to pay premiums, pays 
them himself- until death of insured. 
—Mutual Aid Union v. White, 267 
S.W. 137, 166 Ark. 467. 

86. W.Va.—^Burdette v. Columbus 
Mut. Life Ins. Co., 93 S.E. 366. 80 

W. Va. 384. 

87. Ark.—^National Life & Accident 
Ins. Co. V. Jackson, 16 S.W.2d 469, 
179 Ark. 412. 

37 C.J. p 391 note 66. 

88. Ark.—^National Life & Accident 
Ins. Co. V. Jackson, supra. 

R.I.—^Monast v. Manhattan Life Ins. 
Co., 79 A. 932, 32 R.I. 567. 
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89. Mo.—Walker v. General Ameri¬ 
can Life Ins. Co., 141 S.W.2d 786. 

87 C.J. p 390 note 45. 

Pailure of heneflolary to procure poL 
ioy 

Where beneficiary without Insura¬ 
ble interest did not herself procure 
insurance, but insured himself took 
it out, policy of company doing busi¬ 
ness on assessment plan was not 
rendered valid in view of express 
statutory inhibition.—^Abernathy v. 
Springfield MuL Ass’n, 284 S.W. 198. 

90. S.D.—Phelps v. Life Benefit, 291 
N.W. 919, 67 S.D. 276. 

91. Ohio.—^Pierce v. Metropolitan 
Life Ins. Co., 187 N.E. 77, 46 Ohio 
App. 36. 

37 C.J. p 390 note 46 [a]. 

98. Neb.—Guardian Nat Life Ins. 

Co. V. Eddens, 18 N.W.2d 418. 

93. Pa.—^Pashuck v. Metropolitan 
Life Ins. Co., 188 A. 614, 124 Pa. 
Super. 406—^In re Szymanski’s Es¬ 
tate, 167 A 420, 109 Pa.Super. 656 
—Metropolitan Life Ins. Co. v. 
Doty, 35 Pa.Dist. & Co. 331. 

94b Mo.—^Dunnavant v. Mountain 
States Life Ins. Co., App., 67 S.W. 
2d 786. 

Estate as having insurable Interest 

Insured’s estate has Insurable in¬ 
terest in insured’s life so as to au¬ 
thorize Insured to substitute his es¬ 
tate as beneficiary in place of his 
wife under a policy reservation per- 
I mlttlng change of beneficiary but re- 
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change of beneficiary has been considered to be in 
effect an assignment of the policy within the rules 
dis^ssed supra § 201, and, in a jurisdiction in 
which a policy may be assigned to an assignee not 
possessing an insurable interest, under a permissive 
policy insured may change the beneficiary to a per¬ 
son without an insurable interest.95 in jurisdic¬ 
tions in which an assignment of a life insurance 
policy to one without insurable interest is invalid, 
it has been held- that a change of beneficiaries is 
not controlled by the law respecting assignment of 
policies to persons without insurable interest,^® and 
that an insured having the right in the first instance 
to designate in good faith a beneficiary lacking in¬ 
surable interest also has the right to substitute as 
beneficiary one without insurable interesL^^ On 
the other hand, where insured takes out a policy 
payable to a beneficiary possessing an insurable in¬ 
terest with the deliberate intention thereafter to 
change it so as to make a person without an in¬ 
surable interest a beneficiary in violation of the 
rule apinst wagering policies, and does so, the 
policy is void from its inception,88 

§ 203. — Interest of Third Person in Gen¬ 
eral 

a. What constitutes insurable interest of 

third person in general 

b. Necessity of insurable interest to be¬ 

come legal beneficiary 


§ 203 

a. What Gonstitixtes Ixusnrable Interest of Third 
Person in Gleneral 

An insurable interest exists where there Is reason¬ 
able ground, founded on the relations of the parties, 
either pecuniary or contractual or by blood or affinity, 
to expect some benefit or advantage from the continuance 
of the life of the insured. 

It is difficult to define with absolute precision 
what will in all cases constitute an insurable inter¬ 
est in the life of a person, so as to take a contract 
of insurance out of the class of wager policies,®® 
the authorities differ to some extent on the ques¬ 
tion of what constitutes the interest requisite to 
constitute an insurable interest supporting a poIic>' 
of life insurance,^ and generally each case must de¬ 
pend for solution on its own particular facts.® 
Certain general rules, however, may be formulat¬ 
ed. Stated concisely, an insurable interest in the 
life of a person is an interest in having the life 
continue;® a person has an insurable interest in 
the life of another where there is a reasonable 
probability that he will gain by the latter’s remain¬ 
ing alive^ or lose by his death.5 Stated more com¬ 
prehensively, an insurable interest exists where 
there is reasonable ground, founded on the rela¬ 
tions of the parties to each other, either pecuniary 
or contractual or by blood or affinity, to expect 
some benefit or advantage from the continuance of 
the life of insured;® and unless there is a reason¬ 
able pecuniary interest, or a close tie by blood or 
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Quirlnsr the beneficiary to have an In¬ 
surable Interest—^Dunnavant v. 
Mountain States Life Ins. Co., su¬ 
pra. 

95. U.S.—.ZBltna Life Ins. Co. v. 
Hartley, D.CMd., 4 F.Supp. 639. 

96. U.S.—^Penn Mutual Life Ins. 
Co. V. Slade, D.CKy., 47 F.Supp. 
219. 

97. U.S.—^Penn Mutual Life Ins. Co. 
V. Slade, supra. 

Pa.—^Kelly v. Prudential Ins. Co. of 
America, 6 A.2d 66, 384 Pa. 143—^In 
re Szyznajiskl’s Estate, 167 A. 420, 
109 Pa.Super. 666. 

98: U.S.—^Bankers* Reserve Life Co. 
V. Matthews, C.C.A.Ark., 39 F.2d 
628. 

99. U.S.—Wamock v. Davis, Ohio, 
104 U.S. 776, 26 L.Ed. 924. 

Ark.—^Home Mutual Ben. Ass'n v. 

Keller, 230 S.W. 10, 148 Ark. 361. 
IlL—Colgrrove v. Lowe, 176 N.B. 669, 
343 Ill. 360, certiorari denied 62 
S.Ct 21. 284 U.S. 639, 76 L.Bd. 644. 
Ky.—Cooper's Adm*r v. Lebus* 
Adm'rs, 90 S.W.2d 83, 262 Ky. 246. 
N.T.—Walker v. Walbrldge, 271 N. 

Y.S. 473, 161 Mlsc. 829. 

Tex.—First Nat Bank v. Llvesay, 
Clv.App., 87 S.W.2d 766, affirmed] 


Llvesay v. First Nat Bank, Com, 
App., 67 S.W.2d 86, 91 A.L.R 873. 
37 C.J. p 391 note 69. 

1. Okl.—Mutual Aid Union v. Ste¬ 
phens, 223 P. 648, 97 OkL 288. 

2. Geu—Turner v. Davidson, 4 S.E. 
2d 814, 188 Qa. 736, 125 A.L.R. 
401. 

Tex.—^Drane v. Jefferson Standard 
Life Ins. Go., 161 S.W.2d 1057, 189 
Tex. 101, modlfyingr. Clv.App., 146 
S.W.2d 626. 

3. U.S.—Grigsby v. Russell, Tenn.. 
32 S.Ct 68. 222 U.S. 149, 66 L.Ed. 
133, 86 L.R.A,N.S., 642, Ann.Cas. 
1918B 868. 

Contliiuance as opposed to loss 
Interest of pecuniary character to 
be Insurable must be Interest In fa¬ 
vor of continuance of life of Insured, 
and not Interest In favor of its loss 
or destruction.—Elmore v. Life Ins. 
Co. of Virginia, 198 S.E. 6, 187 S.C. 
604. 

Advantage fKom death 
Where situation Is such that 
named beneficiary of policy, insuring 
life of one not related or indebted 
to such beneficiary, might be led to 
conclude that he would profit finan¬ 
cially by insured's death, policy Is 
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void as to him for lack of insurable 
interest in Insured’s life.—^Drane v. 
Jefferson Standard Life Ins. Co., 161 
S.Tr.2d 1057, 139 Tex. 101, modifying, 
Civ.App., 146 S.W^2d 526. 

4. Ind.—State v. Willett, 86 N.E. 
68 . 171 Ind. 296, 23 L.R.A.,N.S., 197. 

5. Ind.—State v. Willett, supra. 

6 . Ill.—Colgrove v. Lowe, 175 N.E. 
669, 343 Ill. 360, certiorari denied 
62 act. 21 , 2S4 U.S. 639, 76 L.Bd. 
544. 

Miss.—Gerard v. Metropolitan Life 
Ins. Co., 149 So. 793, 167 Miss. 207 
—^National Life & Accident Ins. 
Co. V. Ball, 127 So. 268, 167 Miss. 
163, citing Corpus Jtizis. 

N.T.—Walker v. W^albiidge, 271 N. 

Y.S. 473, 151 Misc. 329. 

N.C.—Webb v. Imperial Life Ins. Co., 
3 S.E.2d 428, 216 N.C. 10—Slade v. 
Life & Casualty Ins. Co. of Ten¬ 
nessee, 162 S.E. 784, 202 N.C. 316 
—^Trinity College v. Travelers Ins. 
Co. of Hartford, 18 S.E. 176, 118 
N.C. 244, 22 L.R.A. 291. 

Tex.—^Drane v. Jefferson Standard 
Life Ins. Co., 161 S.W.2d 1057, 139 
Tex. 101, modifying, Clv.App., 146 
S.W.2d 526—^Allen v. Brewster, Civ. 
App., 172 S.W.2d 192, error granted 
- —Simpson v. Clayton, Clv.App., 146 
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marriage, justifying the expectation of benefit or 
advantage from the continued life of insured, a pol¬ 
icy of insurance taken out on the life of another is 
condemned as one of wager for the purpose of 
speculating on the hazard of a life in which the 
beneficiary has no insurable interest.^ Insurable 
interest is not dependent on who pays the premiums 
but solely on the relationship the parties bear to¬ 
ward each other.8 The naked fact that^one is nam¬ 
ed as beneficiary in a life insurance policy does not 
give him an insurable interest in another's life.® 

Necessity and sufficiency of pecuniary interest 
In a few cases an insurable interest has been deem¬ 
ed to be a pecuniary interest in the continuance of 
the life of insured,and it has been held that mere 
relationship, without definite pecuniary interest is 
not sufficient to constitute an insurable interest.ii 
The rule more generally adopted, however, is that 
an insurable interest is not always to be limited to 


a pecuniary interest,that it is not necessary that 
the expectation of advantage or benefit should be 
always capable of pecuniary estimation,and that 
relationship by blood or marriage alone is sufficient 
to constitute an insurable interest where it is close 
enough to indicate that the policy has been obtained 
in good faith and not for the purpose of specula¬ 
tion,to justify the inference that natural affec¬ 
tion would operate efficaciously to protect the life 
of insured,^® to give rise to a presumption of some 
material or physical benefit to be reasonably expect¬ 
ed from the continuance of the life of insured,or 
to justify a well founded belief that loss or disad¬ 
vantage would naturally and probably arise to the 
person in whose favor the policy is written from 
the death of the person whose life is insured.!'^ 

At any rate, the authorities agree that a pecuni¬ 
ary interest is sufficient to save the policy.^® It is 
enough that in the ordinary course of events pecuni- 


S.W.2d 504, error dismissed—First 

Nat. Bank v. Llvesay, Clv.App., 87 

S.W.2d 765, affirmed Llvesay v. 

First Nat. Bank, Com.App., 57 S. 

W.2d 86, 91 A.L.R. 873. 

87 C.J. p 891 note 63. 

7. Ark.—^Home Mut. Ben. Ass'n v. 

Keller, 280 S.W. 10, 148 Ark. 861. 
D.C.—Carter v. Continental Life Ins. 

Co., 115 F.2d 947, 73 App,D.C. 60. 
Boarder 

Policy, Issued to beneficiary insur¬ 
ing life of beneficiary's boarder who 
was not a relative and in whom ben¬ 
eficiary had no Insurable interest 
was void.—^Interstate Life & Acci¬ 
dent Co. V. Cook, 86 S.W.2d 887, 19 
Tenn.App. 290. 

Fdend 

(1) A mere friend has no Insurable 
interest In another's life to support 
a policy taken out by the friend, 
who also paid the premiums and per¬ 
suaded insured to make a will leav¬ 
ing him the proceeds of the policy, 
which the friend had taken out with¬ 
out insured's knowledge and made 
payable to insured's estate.—Char- 
bonnier v. Chicago Nat. Life Ins. 
Co., 266 IlLApp. 412. 

(2) Intimate friend of many years 
standing did not by virtue of such 
relationship have an insurable in¬ 
terest in the life of another.—^Finn 
V. Metropolitan Life Ins. Co., Tex. 
Civ.App., 16 S.W.2d 922, affirmed 
Wilke V. Finn, ConuApp., 39 S.W.2d 
836. 

Policy on group 

Insurance contract, whereby in¬ 
sured would share in proceeds of 
moneys paid at death of other con¬ 
tracting persons in group, was void. 
IlL—Colgrove v. Lowe, 176 N.E. 669, 

343 111. 360, certiorari denied 52 S. 

Ct 21, 284,U.S. 689, 76 L.Bd. 644. 


N.T.—Walker v. Walbridge, 271 N. 
T.S. 473, 161 Mlsc. 329. 

Stranger having no reasonable ex¬ 
pectation of advantage or benefit 
from continuance of insured's life 
had no Insurable interest therein.— 
Prudential Ins. Co. of America v. 
Corriveau, 168 A, 669, 86 N.H. 326. 

8 . Ky.—Western & Southern Life 
Ins. Co. V. Webster, 189 S.W. 429, 
172 Ky. 444, L.R.A.1917B 375, Ann. 
Cas.l917C 271. 

9. Miss.—Gerard v. Metropolitan* 
Life Ins. Co., 149 So. 793, 167 Miss. 
207. 

Tex.—^Pinn v. Metropolitan Life Ins. 
Co., Civ.App., 16 S.W.2d 922, affirm¬ 
ed, Com.App., 39 S.W.2d 886. 
tTnantlioxlsed contract 

One can have no Insurable in¬ 
terest where his only right arises 
under contract which he had no au¬ 
thority to make.—Moseley v. Ameri¬ 
can Nat. Ins. Co., 166 S.B. 94, 167 S. 

a 112. 

10. La—Goodwin v. Federal Mut. 
Ins. Co., App., 180 So. 662—Wash¬ 
ington V. Victory Industrial Life 
Ins. Co. of Louisiana, App., 146 So. 
766—Robinson v. Washington Fi¬ 
delity Nat Life Ins. Co., 134 So. 
115, 16 LaApp. 280. 

37 C.J. p 892 note 66. 

Bepesideaoy or other peounlary Isu 
terest 

One cannot have an Insurable in¬ 
terest in the life of another unless 
he is the heir at law of such other 
or dependent on him in some way, 
or unless the relation of debtor and 
creditor exists between them.—Guar¬ 
anty Life Ins. Co. v. Graham, 199 
S.B. 829, 58 GaApp. 767. 

11. La—Goodwin v. Federal Mut 
Ins. Co., App., 180 So. 662—Bush 
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V. Victory Industrial Life Ins. Co., 
App., 165 So. 486. 

37 C.J. p 392 note 67. 

Beneficiary held to have insurable 
interest 

Ill.—^Hodge V. Globe Mut. Life Ins. 

Co., 274 IlLApp. 81. 

18. S.C.—Crosswell v. Connecticut 
Indemn. Assoc., 28 S.E. 200, 61 S. 
C. 103. 

13. N.T.—^Walker v. Walbridge, 271 
N.T.S. 478, 151 Mlsc. 829. 

37 C.J. p 392 note 69. 

14. Va—Green v. Southwestern Vol¬ 
untary Ass'n, 20 S.E.2d 694, 179 
Va 779. 

37 C.J. p 392 note 70. 

Bonds of affection 
A life insurance contract is not 
obnoxious to public policy on ground 
of beneficiary's lack of Insurable in¬ 
terest in Insured's life when their re¬ 
lationship is such that bonds of af¬ 
fection between them would natural¬ 
ly Incline beneficiary to foster and 
prolong insured's life rather than de¬ 
sire to shorten it.—Green v. South¬ 
western Voluntary Ass'n, supra 

16. U.S.—Wamock v. Davis, Ohio, 
104 U.S. 775, 26 L.Ed. 924. 

Ark,—^Home Mutual Ben. Ass’n v. 

Keller, 230 S.W. 10, 148 Ark. 361. 
Mo.—^Parish v. Missouri Mutual 
Ass'n, App., 8 S.W.2d 1018. 

16. U.S.—Life Ins. Clearing Co. v. 
O'Neill, Pa, 106 F. 800, 45 C.C.A. 
641, 54 L.R.A. 226. 

37 C.J. p 392 note 71. 

17. Ky.—^Hess v, Segenfelter, 105 
S.W. 476, 127 Ky. 348, 82 Ky.L. 
226, 128 Am.S.R. 343, 14 L.R.A.,N. 
S., 1172. 

18. Ky.—Cooper's Adm'r v. Lebus* 
Adm’rs, 90 S.W.2d 83, 262 Ky. 
246. 
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ary loss or disadvantage will naturally and prob¬ 
ably result from the death of the one whose life 
is insured to the person obtaining the policy,or 
that there is a reasonable expectation of pecuniary 
aid from insured, if needed,^® or a reasonable ex¬ 
pectation of pecuniary benefit or advantage from 
the continued life of insured.^i An indirect ad¬ 
vantage is sufficient ;22 and, except in some juris- 
dictions,23 a- moral obligation,24 such as a moral 
obligation to render care, assistance, or attention 
in time of need,26 will support the policy. While 
an insurable interest is sometimes found to exist 
by reason of a legal claim for services or support,^® 
it may exist although there is no claim on the per¬ 
son whose life is insured that can be recognized in 
law or equity.27 

While some courts have been inclined to limit* 
the amount of the insurance to the actual pecuni¬ 
ary interest,28 the general inclination seems to be 
to support the policy, although the amount of the 
pecuniary interest is less than the amount of the 
policy,29 unless the interest is so disproportionately 
small as to show the contract to be a mere wa- 
ger.2® 


Statutory definitions. In some jurisdictions the 
term “insurable interest” has been defined by stat- 
ute.2i 

b. Necessity of Insurable Interest to Become 
Legal Beneficiary 

Some authorities affirm and others deny that one 
without an insurabie interest In another's iife may be¬ 
come the iegal beneficiary of a policy on the latter's 
life. 

Some authorities not only recognize the validity 
of an insurance policy taken out by insured on his 
own life in favor of a beneficiarj- lacking an insur¬ 
able interest, under the general rule discussed su¬ 
pra § 202, but also hold, in the absence of evidence 
that the contract is a mere wager, that one without 
insurable interest is eligible to become the benefici¬ 
ary of such a policy,32 and is entitled to the pro¬ 
ceeds of the policy under principles discussed infra 
§ 1157. Such authorities deny that there is any 
general requirement that the beneficiary of a life 
insurance policy have an insurable interest in the 
life of insured.23 The courts in other jurisdictions, 
however, while recognizing the validity of a policy 


Mo.—Baker v. Keet-Rountree Dry 
Goods Co.. 2 S.W.2d 733. 318 Mo. 
969. rehearingr denied 3 S.W.2d 
738. 1003. 318 Mo. 969, citing Oor- 
piifl Juris—Alexander v. Griffith 
Brokerage Co., 73 S.W.2d 418. 228 
Mo.App. 773. 

N.Y.—Walker v. Walbrldge, 271 N. 

T.S. 473. 151 Misc. 329. 

S.C,—Cross well v. Connecticut In- 
demn. Assoc., 28 S.E. 200, 51 S.C. 
103. 

19. Hawaii.—Rumsey v. New York 
Life Ins. Co., 25 Hawaii 141. 

37 C.J. p 392 note 74. 

20. Pa.—Young v. Hippie. 117 A. 
185. 273 Pa. 439, 25 A.L.R. 1641. 

21. Ga.—Turner v. Davidson, 4 S.E. 
2d 814. 188 Ga. 736. 126 A.L.R. 401 
—National Life & Accident Ins. 
Co. V. Parker, 19 S.E.2d 409, 67 
Ga.App. 1—Interstate Life & Ac¬ 
cident Co. V. PrgLzler, 161 S.E. 629, 
40 Ga.App. 811. 

Pa.—In re Gibbons* Estate, 200 A. 
55, 331 Pa. 36. 

Tex.—Drane v. Jefferson Standard 
Life Ins. Co.. Civ.App.. 146 S.W.2d 
526, modified on other grounds 161 
S.W.2d 1058, 139 Tex. 108—Reed v. 
Smith, Civ.App., 120 S.W.2d 802. 
37 C.J. p 392 note 76. 

Test for deterxuinliLg insnrahle liu 
terest 

Insurable interest of named ben¬ 
eficiary of life Insurance policy in 
Insured's life because of reasonable 
expectation of pecuniary benefit or 
advantage from insured's continued 
life is determined by monetary con¬ 


siderations, viewed from beneflclar>’*s 
standpoint.—^Drane v. Jefferson 
Standard Life Ins. Co.. 161 S.W.2d 
1067, 139 Tex. 101, modif>'ing. Civ. 
App., 146 S.W.2d 626. 

22. Hawaii.—Rumsey v. New York 
Life Ins. Co., 25 Hawaii 141. 

37 C.J. p 392 note 77. 

23. Ill.—Dresen v. Metropolitan Life 
Ins. Co.. 195 I11.APP. 292. 

24. R.L—Cronin v. Vermont Life 
Ins. Co., 40 A. 497, 20 R.I. 570. 

37 C.J. p 892 note 79. 

25. RI.—Cronin v. Vermont Life 
Ins. Co., supra. 

37 C.J. p 392 note 80. 

26. La.—^Washington v. Victory In¬ 
dustrial Life Ins. Co. of Louisi¬ 
ana, App., 146 So. 766. 

Va—Green v. Southwestern Volun¬ 
tary Ass'n, 20 S.E.2d 694, 179 Va 
779. 

37 C.J. p 393 note 81. 

27. Okl.—^Mutual Aid Union v. Ste¬ 
phens, 223 P. 648, 97 Okl. 283. 

Wen foxuided expeotatiou 
Where there is any well-founded 
expectation of, or claim to, any ad¬ 
vantage to be derived from the con¬ 
tinuance of a life, there is an in¬ 
surable interest, although there may 
be no claim on the person whose life 
is insured that can be recognized 
In law or equity, it being essential 
that the policy is obtained in good 
faith and not for the purpose of 
speculating on the hazard of a life. 
—Mutual Aid Union v. Stephens, su¬ 
pra. 


2 & Ky.—Beard v. Sharp, 38 S.W. 

1057, 100 Ky. 606, IS Ky.L. 1029. 
La.—Hays v. Lapeyre, 19 So. 821. 48 
La.Ann. 749, 35 L.RA. 647. 

29. N.M.—Givens v, Veeder, 60 P. 
316, 9 N.M. 256. 

87 C.J. p 393 note 84. 

30. PcL—Cooper v. Shaeffer, 11 A. 
548, 7 Pa.Cas. 405. 

3 1 C.J. p 393 note 85. 

31. Cal.—Jenkins v. Hill, 96 P.2d 
168, 35 Cal.App.2d 521. 

Pa.—In re Gibbons* Estate, 200 A. 

55. 331 Pa. 36. 

37 C.J. p 398 note 86. 

32; U.S.—Prudential Ins. Co. of 
America v. Fabiano, D.C.Masa, 39 
P.Supp. 386. 

Ala.—Mathews v. Stroud. 196 So. 
SS5, 239 Ala. 6S7. 

Ind.—Oleska v. Kotur. 48 N.E.2d 88. 
113 Ind.App. 42S. 

Mass.—Brogi v. Brogi, 216 Mass. 
512. 

Or.—Lyman v. Jacobsen, 27 P. 612, 
12S Or. 667, 73 A.L.R. 1028. 
Wash.—Levas v. Metropolitan Life 
Ins. Co., 26 P.2d 1082, 175 Wash. 
159—Buckner v. Ridgely Protective 
Ass*n, 229 P. 318, 131 Wash. 174. 

To ha named as benefloiaxy in a 
life insurance policy, a person need 
not have any insurable interest in 
another's life.—In re Szymanski's 
Estate, 167 A. 420. 109 Pa.Super. 556. 
33 . U.S.—Prudential Ins. Co. of 
America v. Fabiano, D.C.Mass.. 89 
F.Supp. 3S6. 

Mass.—^Brogi v. Brogi, 211 Mass. 512. 
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of insurance taken out by insured and having a 
beneficiary without insurable interest, nevertheless 
refuse to recognize such a beneficiary as eligible to 
be such even though named by insured,^4 and de¬ 
clare broadly that one lacking an insurable interest 
may not be the owner of a policy of insurance on 
another’s life.^5 Under this rule, even though in¬ 
sured takes out the policy and pays the premiums, 
he may not make a person without an insurable in¬ 
terest his beneficiary^® so as to permit him to col¬ 
lect the proceeds, and, as discussed infra § 1157, 
the proceeds thereof may be payable to insured’s 
estate. It has also been held that one without an 
insurable interest cannot become the beneficiary of 
a life insurance policy already issued.® 7 The fact, 
however, that one without insurable interest is 
named as alternative beneficiary in a rider on an 
insurance policy does not vitiate the rider as to 


the principal beneficiary where the latter does have 
an insurable interest in the life of assured.®® 

I 204. -Blood Relatives 

Aai a general rule a close blood relationship to the 
Insured constitutes an Insurable Interest In his life, but 
a lesser degree of kinship does not. 

It has been broadly declared that a close blood 
relationship to insured affords a beneficiary an in¬ 
surable interest in his life,®® but that a lesser de¬ 
gree of kinship does not.^® 

Brother and sister. It has been broadly declared 
that a brother or sister of insured has an insurable 
interest in his life,^i at least where there is a rea¬ 
sonable or well grounded expectation of support 
jor pecuniary aid in time of need, or some other 
pecuniary interest.^® It has been both affirmed^® 


34^ Tex.—^Wllke v. Finn, Com.App.. 
39 S,W.2d 836, affirming Finn v. 
Metropolitan Life Ins, Co., Civ. 
App., 16 S.W.2d 922. 

Godson and godmotlier 

A young man, whose godmother 
cared for him In her home during 
his sick mother's absences, provided 
him with clothing and other neces¬ 
saries and luxuries for at least fif¬ 
teen of his seventeen years, and took 
him frequently to physician for 
treatment of Injured eye and on two 
extended trips in her automobile, 
had reasonable expectation of pe¬ 
cuniary benefit and advantage from 
her continued life, and hence had 
Insurable interest In her life, so as to 
entitle him to recover on her life 
insurance policies naming him as 
beneficiary.—^Drane v. Jefferson 
Standard Life Ins. Co.. 161 S.W.2d 
1057, 139 Tex. 101, modifying. Civ. 
App., 146 S.TV.2d 626. 

fnxpose of rule 

*Tn those Jurisdictions where the 
public policy Is opposed to the grant 
of insurance proceeds to persons 
lacking insurable Interest, the con¬ 
sistent purpose of the policy Is to 
prevent wagering policies.*'—Griffin 
v. McCoach, C.C.A.Tex., 116 F.2d 
261. 264. 

35. U.S.—Griffin v. McCoach, C.C.A. 
Tex., 123 F.2d 650, conforming to 
61 S.Ct 1023, 313 U.S. 498, 85 L.Fd. 
1481, 134 A.L.R. 1462, reversing, 
C.C.A.. 116 F.2d 261, certiorari 

granted 61 S.Ct. 807, 312 U.S. 676, j 
85 L.Ed. 1116, certiorari denied 
McCoach V. Griffin, 62 S.Ct 1270,1 
316 U.S. 683, 86 L.Ed. 1765, rehear- | 
Ing denied 62 S.Ot. 1807, 816 U.S. 
713, 86 L.Bd. 1778—Peoples Life 
Ins. Co. V. VThiteslde, C.C.A.Tex., 
94 F.2d 409, certiorari denied 58 
S.Ct. 949, 804 U.S. 567, 82 L.Bd. 
1533—Gulf Oil Corporation v. Las- 
trap, D.C.Tex., 48 F.Supp. 947. 


Tex.—Shoemaker v. American Nat- 
Ins. Co., Com.App., 48 S.W.2d 612, 
affirming Shoemaker v. Harring¬ 
ton, Clv.App., 30 S.W.2d 689—Wil¬ 
ke V. Finn, Com.App., 39 S.W.2d 
836, affirming Finn v. Metropoli¬ 
tan Life Ins. Co., Clv.App., 16 S. 
W.2d 922—National Life & Acci¬ 
dent Ins. Co. V. French, Clv.App., 
144 S.W.2d 663—Smith v. Metro¬ 
politan Life Ins. Co., Clv.App., 123 
S.W.2d 956. 

36. Tex.—Wilke v. Finn, Com.App., 
39 S.W.2d 836, affirming Finn v. 
Metropolitan Life Ins. Co., Civ. 
App., 16 S.W.2d 922—Allen v. 
Brewster, Clv.App., 172 S.W.2d 192, 
error granted. 

37. Ky,—^Newton v. Hicks* Adm*r, 
138 S.W.2d 329, 282 Ky. 226—Tett*s 
Adm*r v. Yett, 88 S.W.2d 962, 261 
Ky. 737—Metropolitan Life Ins. 
Co. V. Nelson, 186 S.W. 620, 170 
Ky. 674, L.R.A.1916F 467, Ann.Cas. 
1918B 1182. 

Necessity of insurable interest to 
sustain assignment of life in¬ 
surance policy see supra § 201. 

38. Tex.—^Drane v. Jefferson Stand¬ 
ard Life Ins. Co., Clv.App., 146 S. 
W.2d 526, modified on other 
grounds 161 S.W.2d 1057, 139 Tex. 
101 . . 

39. Ala.—National Life & Accident 
Ins. Co. of Nashville, Tenn. v. Al¬ 
exander, 147 So. 178, 226 Ala. 325 
—^National Life & Accident Ins. 
Co. V. Mlddlebrooks, 170 So. 84. 
27 Ala.App. 247. 

Ark.—^National Life & Accident Ins. 
Co. V. Davis, 17 S.W.2d 812, 179 
Ark. 621. - 

40. Ala.—^National Life & Accident 
Ins. Co. of Naahvllle, Tenn. v. 
Alexander, 147 So. 173, 226 Ala, 
826—^National Life & Accident Ins. 
Co. V. Mlddlebrooks, 170 So. 84, 
27 Ala.App. 247. 
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41. Ala.—National Life & Accident 
Ins. Co. of Nashville, Tenn. v. Al¬ 
exander, 147 So. 178, 174, 226 Ala. 
326, citing Corpus Juris —^National 
Life & Accident Ins. Co. v. Mld¬ 
dlebrooks, 170 So. 84, 85, 27 Ala, 
App. 247, citing Corpus Juris. 

Ill.—^Hodge V. Globe Mut. Life Ins. 

Co., 274 I11.APP. 31. 

Ky.—Inter-Southem Life Ins. Co. v. 
Stephenson, 56 S.W.2d 332, 246 

Ky. 694. 

S.O.—Rogers v. Atlantic Life Ins. 
Co., 183 S.B. 216, 136 S.C. 89, 46 
A.L.R. 1172. 

37 C.J. p 893 note 98. 

42. N.T.—Groodwln v. Massachusetts 
Mutual Life Ins. Co., 78 N.Y. 480. 

87 C.J. p 393 note 99. 

43. Ark.—Century Life Ins. Co. v. 
Custer. 10 S.W.2d 882, 178 Ark. 304. 
61 A.L.R. 914. 

N.C.—Webb v. Imperial Life Ins. Co., 
3 S.E.2d 428, 216 N.C. 10, dis¬ 
tinguishing Crump V. Southern- 
Dixie Life Ins. Co., 168 S.E. 614, 
204 N.C. 439. 

Pa,—^In re Montgomery’s Estate, 149 
A. 705, 299 Fa, 452. 

37 C.J. p 394 note 1. 

It would he contrary to human 
nature to speculate on the death of 
a brother, and for this reason in¬ 
surance contracts of one brother on 
the life of another should not be 
condemned as wagering contracts. 
Brothers are so closely related that 
each is naturally interested in the 
preservation of the life of the other, 
and by virtue of the fraternal rela¬ 
tionship alone there is an insurable 
Interest.—Century Life Ins. Co. v. 
Custer. 10 S.W.2d 882, 178 Ark. 304, 
61 A.L.R. 914. 

«Th6 better reasoning supports the 
view that the close relationship by 
ties of blood between brothers is 
alone sufficient to constitute Insur- 
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and denied^^ that a brother or sister has an insur¬ 
able interest on the ground of relationship alone 
without regard to pecuniary interest. 

Cousin. The mere relationship of cousin is not 
such as to constitute an insurable interest.^^ 

Grandparent and grandchild. It has been held 
that a grandparent has an insurable interest in the 
life of his or her grandchild and it has been 
both asserted^*^ and denied^s that a grandchild has 
an insurable interest in the life of his or her grand¬ 
parent. 

Parent and child. As a general rule the rela¬ 
tionship of parent and child is sufficient to consti¬ 


tute an insurable interest by one in the life of the 
other,^9 and the mutual legal rights and liabilities 
of a father and a minor child are such as to give 
the one an insurable interest in the life of the 
other.50 In ^ few jurisdictions, however, the re¬ 
lationship of parent and child without right or lia¬ 
bility as to support and without other direct pecuni¬ 
ary interest is deemed not sufficient to sustain a 
policy taken by one on the life of the other.^^ 

Uncle or aunt and nephew or niece. It has gen¬ 
erally been held that the relationship between uncle 
or aunt and nephew or niece is not in itself suffi¬ 
cient to support a policy taken by one on the life 
of the other but there is also authority to the 


able interest even when the benefi¬ 
ciary takes out the policy and pays 
the premiums thereon."—Webb v. 
Imperial Life Ins. Co.. 8 S.E.2d 428. 
429, 216 N.C. 10. 

Joint policy payable to snrvlvox 
Brothers had Insurable interest 
in lives of each other to support 
Joint policy payable to survivor.—^In 
re Montgomery's Estate, 149 A. 705. 
299 Pa. 462. 

44. Ga.—Gulf Life Ins. Co. v. Davis, 
183 S.E. 640, 62 Ga.App. 464. 

37 C.J. p 394 note 2. 

Illeglttniate half-sister 

Woman had no Insurable Interest 
in life of illegitimate half-sister, and 
such relationship alone was insuffi¬ 
cient to support Insurance contract. 
— Crump V. Southem-Dixle Life Ins. 
Co.. 168 S.E. 514. 204 N.G 489. 

In Ifflssonxl 

(1) Ordinarily a .brother or sister 

of Insured no insurable inter¬ 

est in the other's life .by virtue of 
the relationship.—^Dieterle v. Stand¬ 
ard Life Ins. Co., App., 119 S.W.2d 
440—^Abernathy v. Springfield Mut. 
Ass'n, App., 284 S.W. 198—37 C.J. 
p 394 note 4. 

(2) A sister who is at least a par¬ 
tial dependent on her brother has 
an Insurable interest in his life.— 
Williams v. Northeast Mut Ins. 
Ass'n, App.. 72 S.W.2d 166. 

(3) A sister who is her brother's 
creditor has an Insurable interest in 
his life.—^Dieterle v. Standard Life 
Ins. Co.. App., 119 S.W.2d 440. 

(4) Under the provisions of Rev.St. 
1889 § 6863, providing that an un¬ 
married woman might insure the life 
of her brother, for her benefit a wid¬ 
ow was held to have an insurable in¬ 
terest in the life of her brother. 
Sternberg v. Levy, 60 S.W. 1114, 169 
Mo. 617, 68 L.R.A. 438. 

48. U.S.—^Bankers' Reserve Life Co. 
V. Matthews, C.C.A.Ar^, 89 F.2d 
628. 

Ala.—National Life & Accident Ins. 
Co. of Nashville, Tenn., v. Alexan¬ 


der, 147 So. 173, 174, 226 Ala. 825. 
citing Corpus Jnzls—^National Life 
& Accident Ins. Co. v. Middle- 
brooks, 170 So. 84, 85, 27 Ala.App. 
247, citing Oorpos Juris. 

Ark.—Southern Mut. Life Ina Co. v. 

Perry, 222 S.W. 1067, 144 Ark. 512. 
La.—Goodwin v. Federal Mut. Ins. 
Co.. App., 180 So. 662—^Evans v. 
Independent Nat. Life Ins. Co., 
App., 143 So. 724. 

87 C.J. p 394 note 8. 

48. Ala.—National Life & Accident 
Ins. Co. of Nashville, Tenn. v. 
Alexander, 147 So. 173. 174, 226 
Ala. 326, citing Corpus Juris—^Na¬ 
tional Life & Accident Ins. Co. v. 
Middlebrooks. 170 So. 84, 86, 27 
Ala.App. 247, citing Corpus Juris. 
Ohio.—^Hilliard v. Sanford, 6 Ohio S. 

& C. P. 449, 4 Ohio N.P. 863. 

Pa.—Warburton v. John Hancock 
Mut Life Ins. Co., Com.Pl., SO Del. 
Co. 279, 65 York I^eg.Rea 119. 

47« N.T.—^Breese v. Metropolitan 
Life Ins. Co., 55 N.T.S. 775, 37 ApP. 
Div. 162. 

48 , ind,—^Buirton v. Connecticut 
Mut. Life Ins. Co., 21 N.E. 746, 
119 Ind. 207, 12 Am.S.R. 406. 

49. Ala.—National Life & Accident 
Ina Co. of Nashville, Tenn. v. Al¬ 
exander. 147 So. 173, 174, 226 Ala. 
325, citing Corpus Juris— Nation¬ 
al Life & Accident Ins. Co. v. 
Middlebrooks, 170 So. 84, 85, 27 
Ala.App. 247, citing Corpus Juris. 

Ark.—Springfield Mut. Ass'n v. At- 
nip, 279 S.W. 15, 169 Ark. 968. 
La.—Goodwin v. Federal Mut. Ins. 

Co., App., 180 So. 662. 

Mo.—Parish v. Missouri Mutual 
Ass'n, App., 8 S.W.2d 1018. 1019. 
Quoting Corpus Juris. 

S.C.—^Holloman v. Life Ina Co. of 
Virginia, 7 S.E.2d 169, 192 S.C. 464, 
127 AL.R. 110—Henderson v. Life 
Ins. Co. of Virginia, 179 S.B. 680, 
691. 176 S.C. 100, citing Corpus 
Juris. 

Tex.—^Home Ben. Ass'n v. Salvato, 
Civ.App., 295 S.W. 638. 

37 C.J. P 393 note 92. 
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(1) An Insured under a life policy 
could designate his child as bene¬ 
ficiary even though child may have 
been illegitimate.—Grand Lodge Col¬ 
ored K. P. of Texas v. Watson, Tex. 
Civ.App.. 145 S.W.2d 601. 

(2) An Illegitimate child has an 
insurable interest in the life of his 
or her father.—Maxey v. Franklin 
L. Ins. Co., Tex.CIv.App., 164 S-W. 
438—37 C.J. p 393 note 92 [b]. 

£aok of depeudenoy immaterial 

Adult son has insurable interest 
in mother’s life even though there is 
no interdependence.—Parish v. Mis¬ 
souri Mut. Ass'n, Mo.App., 8 S.W.2d 
1018. 

SOi Mass.—^Rosenberg v. Robbins,. 

194 N.E. 291, 289 Mass. 402. 

Mo.—Parish v. Missouri Mutual 
Ass'n, App., 8 S.W.2d 1018, 1019, 
quoting Corpus JUris. 

Wyo.—^Novosel v. Sun Life Assur. 
Co. of Canada, 35 P.3d 302, 49 
Wyo. 422, rehearing denied 57 P.2d 
110 . 

37 C.J. p 393 note 93. 

51. U.S.—Life Ins. Clearing Co. v. 
O’Neill, Pa., 106 F. 800, 45 C-OA. 
641, 54 L.R.A 225. 

37 C.J. p 393 note 9L 

52. Ala.—^National Life & Acdident 
Co. of Nashville, Tenn. v. Alex¬ 
ander, 147 So. 173, 174, 226 Ala. 
325, citing CorpTU Juris—^Nation¬ 
al Life & Accident Ins. Co. v. Mid¬ 
dlebrooks, 170 So. 84, 85, 27 Ala. 
App. 247. citing Corpus Juris. 

Ky.—Harrel’s Adm'r v. Harrel, 23 S. 

W.2d 922, 232 Ky. 469. 

Mo.—^Field v. John Hancock Mut. 
Life Ins. Co. of Boston, Mass., 
App.. 142 S.W.2d 816. 

N.C.—V-Tiarton v. Home Sec. Life 
Ins. Co., 173 S.E. 838, 339, 206 N.C. 
254, citing Corpus Juris. 

S.C.—Elmore v. Life Ins. Co. of Vir¬ 
ginia, 198 S.E. 5, 6, 187 S.C. 504, 
citing Corpus Juris. 

Tex.—Jackson v. Connecticut General 
Life Ins. Co., Clv.App., 181 S.W.2d 
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effect that the mere existence of such a relation¬ 
ship supports an insurable interest.^^ Of course, 
if, in addition to such relationship, there is also 
a pecuniary interest, such as a reasonable ground 
of expectation of support to be furnished, the con¬ 
tract is supported by an insurable interest.®^ 

§ 205. -Relatives by Affinity 

Husband and wife each have an Insurable interest 
In the life of the other, but mere relationship by affinity 
ordinarily does not constitute an insurable Interest. 

Both husband and wife have an insurable interest 
in the life of the other,®5 each being presumed to 
have such a pecuniary interest in the continuance of 
the life of the other as will support a policy of in¬ 
surance on such life;®® and it has been held that, 
where a man and woman live together as husband 
and wife, either has an insurabJe interest in the 
life of the other, irrespective of whether or not 


there is a valid marriage.®'^ The insurable interest 
of one spouse in the life of the other has been held 
to continue pending a suit for divorce,®® but, on 
the dissolution of the marriage relation, the insur¬ 
able interest of the wife as such on the life of the 
former husband does not exist.®® 

Stepparents and stepchildren. Relationship by 
affinity alone is not sufficient to confer an insurable 
interest on a stepfather,®® stepmother,®^ or step¬ 
child,®® but insurable interest may sufficiently ap¬ 
pear in such cases where in addition to the rela¬ 
tionship there appear other circumstances, such as 
reasonable expectation of pecuniary aid, moral ob¬ 
ligation to assist in time of need, and the like.®® 

Other relatives by affinity. Relationship by affin¬ 
ity alone is not sufficient to confer an insurable in¬ 
terest on a son-in-law,®4 brother-in-law,®® or sis¬ 
ter-in-law.®® Such a relationship, coupled with a 


177, 178, error dismissed, Judgment 
'correct, citing Coxpns jrnziB. 

37 C.J. p 394 note 6. 

7X0 xeasonabla expectation of peoim- 
iaxy bexLeflt 

IVhere nephew who procured insur¬ 
ance on the life of his aunt had no 
reasonable expectation of benefit or 
advantage from continuance of aunt’s 
life, and where aunt had never con¬ 
tributed to support or maintenance 
of nephew, he had no insurable in¬ 
terest, and was not entitled to bene¬ 
fits provided by policy.—^Elmore v. 
Life Ins. Co. of Virginia, 198 S.E. 5, 
187 S.C. 504. 

Oraadaimt and grandnephew 

(1) Grandaunt did not have insur¬ 
able interest in life of grandnephew 
on ground that she had reasonable 
expectancy of financial assistance 
from grandnephew in her later years, 
where grandaunt had always aided in 
supporting grandnephew.—^Bush v. 
Victory Industrial Life Ins. Co., La. 
App., 165 So. 486. 

(2) Grandnephew's knowledge and 
approval of policy on his life which 
had been applied for by his grand¬ 
aunt and premiums on which had 
been paid by her, and his Intention 
to reimburse grandaunt for such pre¬ 
miums, did not give grandaunt insur¬ 
able interest in grandnephew's life. 
—Bush V. Victory Industrial Life 
Ins. Co., supra. 

63. Ark.—^National Life & Accident 

Ins. Co. V. Davis, 17 S.W.2d 312, 
179 Ark. 631. overruling McRae 
V. Warmack, 135 S.W. 807. 98 

Ark. 62. 33 L.R.A..N.S.. 949. 

64. Pa.—■Warburton v. John Han¬ 
cock Mut. Life Ins. Co., Coxn.Pl., 30 
DeLCo. 279. 55 York Leg.Rec. 119. 

TTex.—Jackson v. Connecticut General 
Life Ins. Co., Civ.App., 131 S.W. 


2d 177, error dismissed, judgment 
correct. 

37 C.J. p 394 note 7. 

ITephew oontrlbutixig to aunt’s sup¬ 
port 

La.—Stringer v. National Ben. Life 
Ins. Co. of Washington. D. C.. 124 
So. 533, 12 La.App. 84. 

BTleoe providing nmfis with home 
Tex.—Smith v. Metropolitan Life 
Ins. Co.. Civ.App., 123 S.W.2d 966. 

55. U.S.—Metropolitan Life Ins. Co. 

v. Skov. D.C.Or., 61 P.Supp. 470. ! 

Ala.—^National Life & Accident Ins. | 
Co. of Nashville, Tenn. v. Alexan¬ 
der, 147 So. 173, 174, 226 Ala, 326. 
citing Oorpns Jozis —National Life 
& Accident Ins. Co. v. Middle- 
brooks. 170 So. 84, 85, 27 Ala,App. 
247. citing Oorpns juris. 

Ga.—^Blount v. Metropolitan Life 
Ins. Co.. 16 S.B.2d 413. 416. citing 
Corpus Juris. 

Kan.—Tromp v. National Reserve 
Life Ins. Co., 63 P.2d 831, 833, 143 
Kan. 98, citing Corpus Juris. 

La.—Goodwin v. Federal Mut. Ins. 

Co., App., 180 So. 662. 
Mass.-^R 08 enberg v. Robbins, 194 
N.E. 291. 289 Mass. 402. 

37 C.J. p 394 note 10. 

Statutes authorizing a married wo¬ 
man to insure her husband's life for 
her own benefit confer on her an in¬ 
surable interest in his life.—^White- 
head V. New York Life Ins. Co., 6 N. 
B. 267, 102 N.Y. 143. 65 Am.R. 787, 
modifying 33 Hun 426. 

56. Vt.—Currier v. Continental Life 
Ins. Co., 57 Vt 496. 52 Am.R. 134. 

37 C.J. p 394 note 11. 

57. Tex.—Renchle v. John Hancock 
Mut. Life Ins. Co., Civ.App., 174 
S.W.2d 87—John Hancock Mut 
Life Ins. Co. v. Sally, Civ.App., 163 
aw.2d 651. 

37 C.J. p 396 note 12. 
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58. Mo.—Bowers v. Missouri Mut. 
Ass'n. 62 S.W.2d 1058, 333 Mo. 
492, affirming, App., 62 S.W.2d 599. 
Effect of divorce or annulment see 
infra 5 211. 

69. Cal.—Gelfand v. Gelfand, 29 P. 
2d 271. 186 Cal.App. 448. 

60. Pa,—United Security Life Ins. 
& Trust Co. V. Brown, 118 A 447, 
270 Pa, 273. 

61. Ga.—^National Life & Accident 
Ins. Co. V. Parker. 19 S.E.2d 409, 
67 Ga.App. 1. 

Ky.—Commonwealth Life Ins. Co. v. 
Wood's Adm'x, 92 S.W.2d 351. 263 
Ky. 361. 

68 . Pa.—^Young v. Hippie, 117 A 
185. 278 439, 25 A.L.R. 1541. 

63. Ga,—National Life & Accident 
Ins. Co. V. Parker. 19 S.E.2d 409, 
67 Ga.App. 1. 

Pa,—^Young y. Hippie. 117 A 186, 
273 Pa, 439. 25 A.L.R. 1541. 

Tex.—^Reed v. Smith. Civ.App., 120 
S.W.2d 802. 

37 C.J. p 394 note 3. p 395 note 19 
[b]. 

64. Miss.—^National Life & Accident 
Ins. Co. V. Ball, 127 So. 268. 157 
Miss. 163. citing Corpus Juris. 

87 C.J. p 395 note 15. 

65. Ga,—Chandler v. Mutual Life 
& Industrial Assoc., 61 KE. 1036, 
131 Ga. 82. 

Tex.—O’Connor v. O'Shaughnessy, 
Civ.App., 288 S.W. 842. 

66 . D.C.—Carter v. Contlnentfil Life 
Ins. Co., 116 F.2d 947, 78 App.D.C. 
60. 

Wife of wile’s brother 

Ala,—^National Life & Accident Ins. 

Co. V. Middlebrooks, 170 So. 84. 
. 27 Ala,App. 247. 
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pecuniary interest, however, may constitute an in¬ 
surable interest.®^ 

§ 206. - Persons Engaged to Be Married 

Persons engaged to be married are ordinarily deemed 
to have an Insurable Interest each in the life of the 
other. 

As between a man and a woman who are engaged 
to be married, there is such interest on the part of 
each in the life of the other as to support a contract 
of insurance on the life of one for the benefit of 
the other.68 

§ 207. - Persons in Loco Parentis 

One has an Insurable Interest In the life of a person 
to whom he stands In loco parentis, and conversely the 
person occupying the filial relationship haa an Insurable 
Interest In the life of the pseudo parent. 

A person who has out of friendship and without 
any bond of kinship assumed the position of father 
to another has been held to have an insurable in¬ 
terest in the life of the other.®® A single woman 
who has lived with an old man and has been treat¬ 
ed by him as his daughter, although not in fact 


§ 208 

adopted, has an insurable interest in the life of 
such man.*^® 

§ 208. - Creditor, Debtor, and Surety ^ 

A creditor has an insurable Interest in the life of hit 
debtor, at least to the extent of the indebtedness and ex¬ 
penses incident thereto. A surety has an Insurable in¬ 
terest in the life of his principal. 

A creditor has an insurable interest in the life 
of his debtor,'<1 even though his debt is barred by 
the statute of limitations,^^ or the debtor is insol¬ 
vent and there is no reasonable expectation of his 
becoming solvent so as to be able to pay the 
debt,^® or the debt is discharged by a compromise 
among creditors,or an assignment of the debt¬ 
or’s property,*^® or the debtor has been discharged 
from the debt in bankruptcy,7® a moral and eq¬ 
uitable obligation to pay the debt or its remainder 
not in fact satisfied being sufficient to give the 
creditor an insurable interest.'^A creditor has 
no insurable interest in the life of the debtor’s 
wife.^® 

It is of course essential to the application of the 
rule that the relation of creditor and debtor exist.^® 
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67. Ky.—Adams’ Adm'r v. Reed, 88 
S.W. 420, 18 Ky.L. 858, 35 L.R.A. 
692. 

37 C.J. p 395 note 19. 

68. Fla.--Mlller v. Gulf Life Ins. 
Co., 12 So.2d 127. 

Ga.—Clements v. Terrell, 145 S.E. 
78, 81, 167 Ga. 237, 60 A.L.R. 969, 
quo tins: Oorpus Joxls. 

Or.—Northern Life Ins. Co. v. Burk¬ 
holder. 283 P. 789, 743. 181 Or. 637, 
rehearlnsr denied 293 P. 919, 134 Or. 
401, cltlnsr Oorptus JTiixls. 

Va.—Green v. Southwestern Volun¬ 
tary Ass'n. 20 S.E.2d 694, 696, 179 
Va. 779. citing Corpus Juris. 

37 C.J. p 395 note 20. ' 

69. Pa.—Carpenter v. U. S. Life Ins. 
Co., 28 A. 943, 161 Pa. 9, 41 Am. 
S.R. 880, 23 L.RA. 671. 

Tenn.—Merriam v. National Life & 
Accident Ins. Co., 86 S.W.2d 666, 
169 Tenn. 291. 

70. Mich.—Carmichael v. North¬ 
western Mut. Ben. Assoc., 16 N.W. 
871, 51 Mich, 494. 

71. U.S.—^Durr Drug Co. v. U. S., 
D.C.Ala., 22 F.Supp. 788. reversed 
on other grounds, C.C.A., 99 F.2d 
767, 119 A.L.R. 1192. 

Ala.—Metcalf v. Montgomery, 156 
So. 582, 229 Ala. 166. 

Ind,—Stoddard v. Bankers* Life Co.f 
190 N.E. 628. 631, 100 Ind.App. 66, 
Citing Corpus Juris. 

Iowa.—Reilly v. Penn Mut. Life Ins. 
Co. of Philadelphia, 207 N.W. 683, 
201 Iowa 555. 

Ky.—Shaw v. M. Livingston & Co., 
169 S.W.2d 612, 293 Ky. 676. 


La.—Goodwin v. Federal Mut. Ins. 

Co., App., 180 So. 662. 

Mo.—^Dieterle v. Standard Life Ins. 

App., 119 aW.2d 440—Long v. 
Montgomery, App., 22 S.W.2d 206, 
208, citing Corpus Juris. 

N.C.—Miller v. Potter, 186 S.B. 360, 
210 N.C. 268. 

N.D.—^Midland Nat Life Ins. Co. v. 

Mosher, 232 N.W. 894, 60 N.D. 129. 
Okl.—^Philbrick v. Puritan Corpora¬ 
tion, 63 P.2d 38, 40, 178 Okl. 489, 
citing Corpus Juris. 

Pa.—^Pittsburgh Underwriters v. Mu¬ 
tual Life Ins. Co. of New York, 
27 A.2d 278, 149 Pa.Super. 554. 

Tenn.—^Moneymaker v. Calloway, 9 
Tenn.App. 348. 

Tex.—^Llvesay v. First Nat. Bank, 
ConuApp., 67 S,W.2d 86, 87, 91 A.L. 
R. 878, citing Corpus Juris, and 
affirming First Nat. Bank v. Live- 
say, Civ. App., 37 S.W.2d 766— 
American Casualty & Life Co. v, 
Morrison, Civ.App., 161 aW.2d 796, 
error dismissed—^Border State Life 
Ins. Co. V. Monk. Civ.App., 108 S. 
W.2d 826, error dismissed—^Ameri¬ 
can Citizens* Labor & Protective 
Ins. of Texas v. Wesley, Civ,App., 

9 S.W.2d 498. 

37 C.J. p 395 note 23. 

Consent of debtor 
The creditor has an insurable in-' 
terest even though the policy on 
the debtor’s life was Issued without 
the latter’s consent—Llvesay v. 
First Nat Bank, Tex.Com.App., 57 
S.W.2d 86, 91 A.L.R. 873. affirming 
First Nat Bank v. Livesay, Civ.App., 
37 S.W.2d 766. 


Joint and several obligors finan¬ 
cially unable to pay have ^’insura¬ 
ble interest** in each other's lives.— 
International Life Ins, Co. v. Car- 
roll, C.C.A.Tenn., 17 F.2d 42, 50 A. 
L.R. 362. 

72 . Ind.—Stoddard v. Bankers* Life 
Co., 190 N.E. 628, 631, 100 Ind. 
65, citing Corpus Juris. 

37 C.J. p 395 note 24. 

73 - Mo.—^Morrow v. Des Moines 
Nat Life Ass’n, 168 S.W. S81, 184 
Mo.App. 308. — - 

87 C.J. p 895 note 25. 

74. U.S.—Manhattan Life Ins. Co. v. 
Hennessy, Tex, 99 F. 64, 89 C.CA. 
625. 

75- U.S.—^Manhattan Life Ins. Co. v. 
Hennessy, supra. 

76 - Tex.—Llvesay v. First Nat. 
Bank, Com.App., 57 S.W.2d 86. 91 
A.L.R. 873, affirming First Nat 
Bank v. Livesay, Civ.App., 37 S.W. 
2d 765. 

77- U.S.—^Manhattan Life Ins. Co. v. 
Hennessy, Tex., 99 F. 64, 39 C.C.A. 
625. 

Tex.—First Nat. Bank v. Livesay. 
Civ.App.. 37 S.W.2d 765. affirmed 
Llvesay v. First Nat. Rank. Com. 
App., 57 S.W.2d 86. 91 A.L.R. 873. 
Moral obligation generally see su¬ 
pra § 203. 

78 . Pa.—Wheeland v. Atwood, 7 Pa. 
Super. 86. 42 Wkly.N.C. 178. 

Tex.—Cameron v, Barcus, 71 S.W. 
428, 31 Tex.Clv.App. 46. 

79, Pa.—^Taussig v. United Security 
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It has been held that a beneficiary may have an 
insurable interest in the life of insured, even though 
he owed nothing at the time the policy was taken 
out, where the course of dealing was such that 
at frequent intert^als insured did incur indebtedness 
toward the beneficiary.It has also been held, 
however, that such relationship must exist before 
and at the time of the transaction wherein the pol¬ 
icy is issued or assigned,®^ and, in jurisdictions 
where an assignee is required to have an insurable 
interest, it is not sufficient that the relation grows 
out of the transaction itself, *2 or out of subsequent 
dealings or transactions.83 

Extent of interest. The creditor’s insurable in¬ 
terest covers not only the amount of the indebted¬ 
ness, also advances agreed to be made,®5 and 
the costs of taking out and keeping up the insur¬ 
ance.®® In order to obviate objections on the 
ground of public policy the amount of the insurance 
ought to be limited to the amount of items of this 
character with interest thereon during the expec¬ 
tancy of the life insured according to life tables.®^ 
It has been said that the sole test of a creditor’s 
insurable interest is whether or not the amount of 
the debt is reasonably proportionate to the amount 


of insurance for which he contracts.®® However, 
unless the amount of the policy is so dispropor¬ 
tionate to the amount of the debt as to indicate 
that it is a mere wager policy,®® the fact that it 
exceeds the amount of the debt does not render the 
policy®® or assignment®! void, but merely affects 
the right to the proceeds, as discussed infra §§ 1178- 
1180, it being generally held that the balance re¬ 
maining after reimbursement of the creditor is pay¬ 
able to the estate of insured and that the creditor 
is accountable to the personal representatives of 
insured for such balance. 

Debtor. A promise by a creditor to his debtor 
that the payment of the debt shall not be enforced 
during the creditor’s lifetime is not sufficient, in 
the absence of a consideration therefor, to give the 
debtor an insurable interest in the life of the cred¬ 
itor.®® 

A surety has an insurable interest in the life of 
his principal.®® 

I 209. - Corporation, Association, and 

Employer 

A corporation haa an Insurable Interest In the lives 
of its officers or principal stockholders where It would 


Life Ins. & Trust Co., 79 A. 810, 
231 Pa. 16. 

37 G.J. p 395 note 29 [a]. 

80. Mo.—^Baker v. Keet-Rountree 
Dry Goods Co., 2 S.W.2d 733, 318 
Mo. 969, rehearing denied 8 S.W. 
2d 1003, 318 Mo. 969. 

Treasnrer of oozporatloiL 

Corporation had insurable interest 
as creditor in its treasurer's life, al- 
thousrh he owed it nothingr when pol¬ 
icy was issued, where his credit with 
it was often overdrawn.—Baker v. 
Ke^t-Rountree Dry Goods Co., su¬ 
pra. 

81. Pa.—^Taussis v. United Security 
Life Ins. & Trust Co., 79 A. 810, 
231 Pa, 16. 

37 C.J. p 396 note 80 [a]. 

82. Pa-—^Taussig v. United Security 
Life Ins. & Trust Co., supra. 

Necessity of Insurable interest to 
support an assignment see supra $ 
201 . 

83. Pa.—^Taussig v. United Security 
Life Ins. & Trust Co., supra, 

37 C.jr. p 396 note 33 [a]. 

81. Ala.—^Metcalf v. Montgomery, 
155 So. 582, 229 Ala, 166. 

Ky.—Shaw v. M. Livingston & Co., 
169 S.W.2d 612, 293 Ky. 675—Met¬ 
ropolitan Life Ins. Co. v. Nelson, 
186 S.W. 620, 170 Ky. 674, L.R.A. 
1916F 457, Ann.Ca8.1918B 1182. 
Tex.—American Citizens' Labor & 
Protective Inst, of Texas v. Wes¬ 
ley, Civ.App., 9 S.W.2d 498. 

37 C.J. p 896 note 35. 


85. Tex.—^American Citizens’ Labor 
& Protective Inst, of Texas v. Wes¬ 
ley, supra, 

87 C.J. p 396 note 86. 

86. Ga,—Macon Bxch. Bank v. Loh, 
31 S.B. 459, 104 Ga. 446, 44 L.R.A. 
372. 

37 C.J. p 396 note 87—31 C.J. p 412 
note IS [e]. 

87. Pa.—Ulrich v. Reinoehl, 22 A. 
862, 148 Pa, 238, 24 Am.S.R. 534, 
13 L.R.A. 433. 

37 C.J. p 396 note 38. 

Contract of Indemnity 
A life policy in favor of, or as¬ 
signed to, a creditor is to be treated 
as a "contract of indemnity” to pro¬ 
tect creditor against loss, and to that 
extent creditor has an "insurable in¬ 
terest” in life of debtor, but, where 
policy made for benefit of creditor 
does not have indemnity for its ob¬ 
ject, it is purely a "wagering con¬ 
tract.”—Chapman v. Lipscomb-Bllls 
Co.. 22 S.B.2d 393, 194 Ga. 640, 143 
A.L.R. 286. 

Employee Indebted on running ac¬ 
count 

Where manager was moving cause 
in procuring of insurance by em¬ 
ployee and manager paid premiums, 
his interest therein was no more 
than amounts of claims against 
employee on running account and 
for premiums paid, where he had no 
other Insurable interest in em¬ 
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ployee's Ufa—Craft v. Miller, Mo. 
App., 72 S.W.2d 806. 

88. U.S.—Watson v. Massachusetts 
Mut. Life Ins. Co., App.D.C. 140 
F.2d 673, certiorari denied 64 S.Ct. 
1156, 322 U.S. 746, 88 L.Bd. 1678. 

89. La—Bush V. Victory Industrial 
Life Ins. Co., App., 165 So. 486. 

37 C.J. p 396 note 39. 

Held disproportionate and without 
causal connection 
Debt of twenty dollars due by 
grandnephew to grandaunt was held 
not to give grandaunt an insurable 
Interest in life of grandnephew to 
extent of one hundred sixty-eight 
dollars life policy, where there was 
no causal connection between exist¬ 
ence of debt and application for pol¬ 
icy.—Bush V. Victory Industrial Life 
Ins. Co., supra 

9Q. Pa—American Life & Health 
Ina Co. V. Robertshaw, 26 Pa. 189. 
37 C.J. p 396 note 40. 

91. La—'Travia v. Metropolitan Life 
Ins. Co., 173 So. 721, 186 La 934. 

Mo.—^Flrst Nat Bank v. Security 
Mut. Life Ina Co. of Binghamton, 
N. Y.. 222 S.W. 832, 283 Mo. 386. 

92. Eng.—Hebdon v. West, 8 B. & S. 
579, 118 B.C.L. 679, 122 Reprint 
218. 

93. Iowa—^Beed v. Beed, 222 N.W. 
442, 207 Iowa 964. 

37 CJ. p 896 note 48. 
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suffer a pecuniary loss from their death. Under like 
circumstances an Individual employer may have an in¬ 
surable interest in his employee. 

A corporation has an insurable interest in the 
life of its president, general manager, principal 
stockholder, or other person or officer where by rea¬ 
son of his ability, knowledge, skill, and experience 
the success of the business of the corporation is 
largely dependent on his efforts, and the policy is 
taken out in good faith for the purpose of protect¬ 
ing the corporation against loss in the event of his 
death.®^ In the absence of a statute to the con¬ 
trary, however, a corporation does not have an in¬ 
surable interest in the life of a director merely by 
virtue of his position as such and in the absence 
of additional circumstances;®5 and aside from such 
indebtedness as he may owe it, a corporation has 
no insurable interest in the life of one of its trav¬ 
eling salesmen and minority stockholders.®® 


§ 210 

An association or society is held to be without 
insurable interest in the life of a member.®^ 

A stockholder of a corporation has an insurable 
interest in the life of a corporate employee in 
charge of the corporation’s business.®® 

An individual employer does not have an insur¬ 
able interest in the life of his employee solely be¬ 
cause of their relationship.®® Each such case must 
depend on its own facts,i but in general it may 
be said that in order that an individual employer 
may have an insurable interest in the life of an 
employee it must appear that his continued em- 
plo 3 ’ment is necessary to the profitable operation 
of the work in which he is engaged,3 and that his 
death would result in substantial loss to the em¬ 
ployer.® 

§ 210. - Other Persons 

Various other persona possessing a pecuniary In- 
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94b U.S.— ^tr. S. V. Supplee-Biddle 
Hardware Co., 44 S.Gt. 546, 265 

U.S. 189, 68 lijEd. 970. affirming 
Supplee-Biddle BE^dware Co. v. 

U. S., 58 CtCl. 343, mandate grant¬ 
ed U. S. V. Supplee-Biddle Hard¬ 
ware Co., 44 S.Ct. 684—^Wellhouse 

V. United Paper Co., aC.A.Ga., 29 
F.2d 886. 

Ala.—^West End Sav. Bank v. Good¬ 
win. 135 So. 161, 223 Ala. 185. 
Pla.—Gerstel v. Arens, 196 So. 616, 
143 Fla. 20—McMullen v. St Lucie 
County Bank, 175 So. 721, 128 Fla. 
745. 

Iowa.—Reilly v. Penn Mut Life Ins. 
Co. of Philadelphia, 207 N.W. 
583, 201 Iowa 655. 

Kan.—Sinclair Refining Co. v. Long, 
32 P.2d 464, 189 Kan. 632. 

Ky.—Sandlin’s Adm*x v. Allen, 90 S. 

W. 2d 350, 262 Ky. 356. 

Miss.—Flrst-Columbus Nat Bank v. 
I). S. Pate Lumber Co., 141 So. 
767, 768. 163 Miss. 691, citing Cor¬ 
pus Jnrls. 

Mo.—^Baker v. Keet-Rountree Dry 
Goods Co., 2 S.W.2d 733, 318 Mo. 
969, rehearing denied 3 S.W.2d 
1003, 818 Mo. 969. 

Pa.—^In re Buse & Caldwell, 196 A. 
9, 828 Pa. 211—Jones v. Motor 
Sales Co. of Johnstown, 185 A. 
809, 822 Pa. 492. 

Va.—Mutual Life Ins. Co. of New 
Tork V. Board, Armstrong & Co., 
Corporation, 80 S.E. 565, 115 Va. 
836, followed in Mutual Life Ins. 
Co. of New York v. Board Motor 
Truck Co. Corporation, 80 S.E. 567, 
115 Va. 843. 

Wash.—May v. RudeU, 270 P. 1041, 
149 Wash. 393. 

37 C.J. p 396 note 45. 

AbUlty to exist 

The fact that the business could 
and did exist after the officer’s death 
is not necessarily proof that his serv¬ 


ices were not of such peculiar value 
as to give the corporation an insur¬ 
able interest in his life.—Murray v. 
G. F. Higgins Co., 150 A. 629, 300 
Pa. 841. 

Double indemnity provision. 

Where a corporation has an in¬ 
surable interest in the life of a 
stockholder, director, or officer, a 
double indemnity provision for ac¬ 
cidental death is not in%'alidated by 
the fact that the accidental charac¬ 
ter of assured’s death occasioned no 
additional loss to the corporation.— 
Wagner v. National Engraving Co., 
30 N.E.2d 750, 307 Ill.App. 509. 
Payment to employees 
Business insurance policy on life 
of beneficiary’s branch office manager 
was not Illegal as wagering policy 
because proceeds, after being credit¬ 
ed to beneficiary's profit and loss 
account, were paid to beneficiary’s 
employees in proportion to amounts 
due them in connection with their 
customary bonus schedule.—^Alexan¬ 
der V. Griffith Brokerage Co., 73 S.W. 
2d 418, 228 Mo.App. 773. 

Under Texas statutes any corpo¬ 
ration may be named beneficiary in 
any policy of insurance Issued by 
a legal reserve life insurance com¬ 
pany on the life of any officer or 
stockholder of the corporation. 
U.S.—Lincoln Nat. Life Ins. Co. v. 

Scales, C.C.A.Tex., 62 P.2d 582. 

Tex.—^McBride v. Clayton, 166 S.W. 
2d 125, 140 Tex. 71, reversing Clay¬ 
ton v. Southwestern Life Ins. Co., 
Civ.App., 168 S.W.2d 820. 

95. Ohio.—^Security Mut. Life Ins. 
Co. V. Schott, 30 Ohio Cir.Ct. 656, 
affirming 7 Ohio N.P.,N.S., 648. 

37 C.J. p 396 note 46. 

96. U.S.—Durr Drug Co. v. U. S., 
lD.C.Ala., 22 P.SUPP. 788, reversed 
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on other grounds, C.C.A., 99 P.2d 
767, 119 A.L.R. 1192. 

97. N.C.—Trinity College v. Trav¬ 
elers' Ins. Co., IS S.E. 173, 113 N.a 
244, 22 L.R.A. 291. 

37 C.J. p 397 note 47. 

9A Ky.—Sandlin’s Adm’x v. Allen, 
90 S.W.2d 350, 263 Ky. 355. 
Employee Skilled la medlolaal prod¬ 
ucts 

Stockholder in corporation manu¬ 
facturing medical preparations had 
Insurable interest in employee who 
was skilled in manufacture of medi¬ 
cal preparations and who had charge 
of corporation’s business and labora¬ 
tories.—Sandlin’s Adm’x v. Allen, su¬ 
pra. 

99. Ga.—Turner v. Davidson, 4 S.E. 

2d 814, ISS Ga. 736, 125 A.LuR. 401. 
Miss.—Gerard v. Metropolitan Life 
Ins. Co., 149 So. 793, 167 Miss. 
207. 

Year’s oontraot 

The existence of contract of em¬ 
ployment for period of approximate¬ 
ly a year does not. standing alone, 
disclose an ^’insurable Interest” of 
employer in life of employee.—^Tur¬ 
ner v. Davidson, 4 S.E.2d 814, 188 
Ga. 736, 123 A.L.R. 401. 

1. Ga.—^Turner v. Davidson, supra. 

2. U.S.—United Security Life Ins. 
& Trust Co. V. Brown, 113 A. 446, 
270 Pa. 270. 

Firm or partnerriiip may have an 
Insurable interest in the life of its 
employees.—Sandlin’s Adm’x v. Al¬ 
len, 90 S.W.2d 850, 262 Ky. 855. 

3. Ga.—^Turner v. Davidson, 4 S.B. 
2d 814, 188 Ga. 736, 125 A.L.H. 
401. 

37 C.J. p 897 note 49. 
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terast in the continuance of insured's life have been held 
to have an insurable interest in his life. 

An assignee of a holder of a life estate or inter¬ 
est has an insurable interest in the life of the ten¬ 
ant,^ and an executor has an insurable interest in 
the life of a person who has granted an annuity to 
the testator.5 An assignee in bankruptcy has no 
insurable interest in the life of the bankrupt after 
his discharge,® but a trustee in bankruptcy who has 
garnisheed a portion of the bankrupt’s income ac¬ 
crued and to accrue from his life interest in a trust 
has an insurable interest in the bankrupt’s life.7 

Firm or partnership. Except in a few jurisdic¬ 
tions,® it has been held generally and without qual¬ 
ification that each member of a partnership has an 
insurable interest in the life of every other mem¬ 
ber.® More specifically, it has been held that a 
partner has an insurable interest in the life of his 
copartner where he has advanced the capital for 
the business,!® where he has a legal claim on his 
copartner for services and skill in carrying out the 
partnership enterprise,!! or where he has a rea¬ 
sonable expectation of benefit and advantage from 
the continuance of the partnership.!® 

It has also been generally held that a firm or part¬ 
nership has an insurable interest in the life of one 
of its members,!® although there is also authority 
to the effect that the mere existence of the partner¬ 
ship relation does not in itself give the partnership 
an insurable interest in the life of a member,!^ 
and that to show an insurable interest it must be 
made to appear that the partnership would suffer 
a pecuniary loss from the death of the insured part- 
ner.!5 * 


Joint adventurers. It seems that in any mutual 
venture in which one person invests money in re¬ 
liance on the personal efforts of the other to yield 
a return the former has an insurable interest in 
the life of the latter.!® 

Superintendent of state hospital. A contract by 
the board of trustees of state insane hospitals in¬ 
suring the life of the state superintendent of in¬ 
sane hospitals has been held to involve a wager, 
and as such to be beyond the statutory powers of 
the trustees.!^ 

§ 21L -Termination or Diminution of In¬ 

terest 

a. In general 

b. Termination by assignment 
a. In (reneral 

As a general rule termination of a beneficiary's In¬ 
surable Interest in the life of another does not invalidate 
the policy or destroy the rights of the beneficiary. 

While, as discussed supra § 200, on grounds of 
public policy the existence of an insurable interest 
at the inception of the contract is necessary to the 
validity of a policy of life insurance, as life insur¬ 
ance, discussed supra § 25, is not a contract of in¬ 
demnity, ordinarily it is not required that the insur¬ 
able interest shall continue,!® and, hence, where the 
policy is valid at its inception by reason of the 
existence of an insurable interest at that time, the 
subsequent diminution or cessation of that interest 
does not invalidate the policy!® unless the policy it- 


4- Pa.—^In re Gibbons* Estate, 200 A. 
55, 331 Pa. 36—^In re Harvey's Es¬ 
tate, 15 Pa.DIst. 298. 

5. Enff.—TIdswell v. Ankerstein, 1 
Peake N.P. 161. 

6. U.S.—In re McKinney, D.C.N.y., 
15 F. 535. 

7. U.S.—In re Levy, D.C.N.T., 16 P. 
Supp. 861. 

a. N.C.—Powell V. Dewey, 31 S.E. 
381, 123 N.C. 103, 68 Am.S.R. 818. 

9. Minn.—Rahders v. People's Bank, 
130 N.W. 16, 113 Minn. 496, Ann. 
Cas. 1912A 299. 

37 C.J. p 397 note 62. 
lOu U.S.—Connecticut Mut. Life Ins. 
Co. V. Luchs, D.G., 2 S.Ot. 949, 108 
U.S. 498, 27 L.Ed. 800. 

N.T.—Valton v. National Fund Life 
Assur. Co., 20 N.T. 32, reverslnsr 
22 Barb. 9. 

IL Ky.—^Adams' Adm'r v. Reed, 38 
S.W. 420, 18 B:y.L. 858, 35 L.R.A. 
692. 


12. Qa.—Rush V. Howkins, 68 S.E. 
1035, 135 Ga 128. 

13. Fla—Gerstel v. Arens, 196 So. 
616, 143 Fla 20. 

Ky.—Sandlin's Adm'z v. Allen, 90 S. 

W.2d 350, 262 Ky. 366. 

N.J.—Quinn v. Leldlnger, 162 A. 249, 
107 N.XBq. 188. affirmed 160 A. 
637, 110 N.J.EQ. 663. 

37 C.J. p 397 note 63. 

14. Mich.—Sun Life Assur. Co. of 
Canada v. Allen. 269 N.W. 281, 270 
Mich. 272. 

Xasuxable Interest Is not shown 
where insured partner had nothlngr 
to do with the management of the 
■business, gave an unproduced note 
for three thousand dollars in pay¬ 
ment for a partnership interest 
worth twenty thousand dollars, had 
no duties beyond sweeping the floor 
when sober, and was admitted to 
membership in the Arm to avoid la¬ 
bor troubles.—Sun Life Assurance 
Co. of Canada v. Allen, 259 N.W. 
281, 270 Mich. 272. 
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15. Mich.—Sun Life Assur. Co, of 
Canada v. Allen, supra. 

16. Conn.—Bevin v. Connecticut Mu¬ 
tual Life Ins. Co., 23 Conn. 244. 

37 C.J. p 396 note 44. 

17. Ala.—^Englebert v. Verner, 118 
So. 746, 218 Ala. 362. 62 AL.R. 
131. 

1& Miss.—First-Columbus National 
Bank v. D. S. Pate Lumber Co., 
141 So. 767, 768, 163 Miss. 691, 
citing Corpus Juris. 

37 C.J. p 397 note 62. 

19. U.S.—Griffin v. McCoach, C.CA. 
Tex., 116 P.2d 261—Wellhouse v. 
United Paper Co., C.C.AGa., 29 F. 
2d 886. 

Ala.—West End Savings Bank v. 

Goodwin, 135 So. 161, 223 Ala. 185. 
Iowa.—Reilly v. Penn Mut Life Ins. 
Co. of Philadelphia. 207 N.W. 583, 
201 Iowa 555. ’ 

Miss.—^First-Columbus Nat Bank v. 
D. S. Pate Lumber Co., ‘141 So. 
767, 168 Miss. 691. 
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self so provides,20 and statutes requiring an insur¬ 
able interest to support a policy of life insurance 
taken out on the life of another have been con¬ 
strued as requiring merely that the insurable inter¬ 
est be present at the inception of the contract.2i 
The general rule is that a policy of life insurance^^ 
or a designation of a beneficiary,23 valid in its in¬ 
ception, remains so, although the insurable interest 
or relationship of the beneficiary has ceased. 
Where, however, the doctrine prevails that one 
without an insurable interest may not be the own¬ 
er of an insurance policy on the life of another, 
discussed supra § 203 b, it has been broadly de¬ 
clared that the effect of lack of an insurable inter¬ 
est in the life of insured is the same where it ceas¬ 
es before insured’s death as where it never exist- 
ed,24 and that, in the event of termination of an 
insurable interest, originally resting in the benefici¬ 
ary, before the death of insured, the beneficiary 
named in the policy may no longer be regarded as 
a legal beneficiary.26 

Business insurance. The general rule has been 
applied to so-called "business” insurance, where 
the interest of a creditor, corporation, or partner¬ 


ship ceased prior to the death of insured.26 Thus 
the policy is not invalidated and it is no defense to 
an action on the policy that after it was taken out 
or assigned and prior to the death of insured the 
insurable interest of a creditor was terminated by 
the payment or discharge of the debt,27 or that the 
insurable interest of a corporation ceased,28 as 
where its insurable interest in the life of an offi¬ 
cer, agent, or stockholder was terminated by the 
severance of the latter’s connection with the corpo- 
ration.23 In the case of a partnership, it has been 
held that notwithstanding its dissolution prior to 
the death of insured, recovery may be had on a 
policy taken out on the life of one partner for the 
benefit of another partner,^® and that the insur¬ 
able interest of a partner in a life insurance policy 
of a deceased partner survives the dissolution of 
the firm at least to the extent of partnership losses 
owing by the deceased partner to the surviving 
partner.2i On the other hand, it has been held 
that, while a partnership may have an insurable in¬ 
terest in the life of a member devoting his skill, 
knowledge, and experience to the business of the 
firm, where the firm is dissolved prior to the death 


Mo.—Bowers v. Missouri Mutual 
Ass'n. 62 S.W.2d 1058, 1064, 333 
Mo. 492, cltlniT Coxptis Jtixls and 
affirmlngr, App., 62 S.W.2d 599— 
Alexander v. Griffith Brokerage 
Co.. 78 S.W.2d 418. 424, 228 Mo. 
App. 773, citing Corpus Juris. 

N.J.—Travelers’ Ins. Co. v. Morris, 
169 A. 836, 115 N.J.Bq. 142. 

Pa.—In re Buse & Caldwell, 196 A. 
9, 328 Pa. 211—^Warburton v. John 
Hancock Mut. Life Ins. Co., Com. 
PI.. 30 Del.Co. 279, 65 York Leg. 
Rec. 119. 

Tenn.—^Wurzburg v. New York Life 
Ins. Co., 203 S.W. 332, 140 Tenn. 
59, L.R.A.1918E 666. 

37 C.J. p 397 note 64. 

20. U.S.—Griffin v. McCoach, CCLA. 
Tex., 116 P.2d 261—^Wellhouse v. 
United Paper Co., aC.A.Ga., 29 P. 
2d 886. 

Mo.—Bowers v. Missouri Mutual 
.A.ss’n. 62 S.W.2d 1068, 1064, 333 
Mo. 492, citing Corpus Juris, and| 
affirming, App., 62 S.W.2d 699— 
Alexander v. Griffith Brokerage 
Co., 73 S.W.2d 418, 424, 228 Mo. 
App. 773, citing Corpus Juris. 

37 C.J. p 397 note 66. 

21. Ga.—Chapman v. Llpscomb-El- 
lis Co.. 22 S.E.2d 893, 194 Ga. 640. 
143 A.L.R. 286. 

Mo.—^Alexander v. Griffith Brokerage 
Co., 73 S.W.2d 418, 228 Mo.App. 
773. 

22. Cal.—Jenkins v. Jenkins, 297 P. 
66. 112 Cal.App. 402. 

Mo.—Bowers v. Missouri Mutual 
Ass’n, 62 S.W.2d 1058. 1064, 383 
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Mo. 492, affirming. App., 52 S.T\’. 
2d 599. 

23. Cal.—Jenkins v. Jenkins, 297 P. 
56. 112 Cal.App. 402. 

Mo.—Bowers v. Missouri Mut. Ass’n, 
62 S,W.2d 1058, 383 Mo. 492. af¬ 
firming, App., 52 S.W.2d 599. 
Beneficiary's right to proceeds fol¬ 
lowing termination of his insurable 
Interest in life of Insured see infra 
S 1174. 

24. Tex.—McBride v. Clayton. 166 S. 
W.2d 125, 140 Tex. 71, reversing 
Clayton v. Southwestern Life Ins. 
Co., Civ.App., 158 S.W.2d 820. 

25. Tex.—McBride v. Claj'ton. su¬ 
pra. 

23. Ill.—^Wagner v. National En¬ 
graving Co., 30 N.E.2d 760, 807 Ill- 
App. 609. 

Kan.—Sinclair Refining Co. v. Long, 
32 P.2d 464, 189 Kan. 632. 

Right to proceeds of policy see infra 
S 1174. 

27. Ark.—Mutual Aid Union v. 
White, 267 S.W. 137, 166 Ark. 467. 

87 C.J. p 897 note 67. 

28. Ill.—^Wagner v. National En¬ 
graving Co., 30 N.B.2d 760, 307 
I11.APP. 509. 

Iowa.—Reilly v. Penn Mut. Life Ins. 
Co. of Philadelphia, 207 N.W. 683, 
201 Iowa 655. 

XU TexaSf whether or not the in¬ 
surable Interest of a corporation in 
the lives of its officers and stock¬ 
holders can ever survive the stat¬ 
utory period of liquidation when in¬ 
sured dies within that period must 
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depend on the peculiar facts and 
circumstances of each case, under 
the established definition of “insur¬ 
able interest.”—McBride v. Clayton, 
166 S.W.2d 125, 140 Tex. 71, revers¬ 
ing Clayton v. Southwestern Life 
Ina Co., Civ.App., 158 S.W.2d 820. 

29. Ala.—^West End Sav. Bank v. 

Goodwin, 135 So. 161, 223 Ala. 185. 
Fla.—McMullen v. St. Lucie County 
Bank. 175 So. 721, 128 Fla 745. 

Ga.—Chapman v. Lipscomb-Ellis Co., 
22 S.E.2d 893, 194 Ga 640, 143 A. 
L.R. 286. 

Mo.—^Alexander v. Griffith Brokerage 
Co., 78 S.W.2d 418, 228 Mo.App. 778. 
Tenn.—^Wurzburg v. New York Life 
Ins. Co., 203 S.W. 332, 140 Tenn. 
59. L.R.A.1918E 566. 

37 C.J. p 397 note 68. 

Not against public policy 
Policies which corporation took out 
on life of Its president and general 
manager were not void as wagering 
contracts against public policy, not¬ 
withstanding insured severed his 
connection with corporation before 
his death.—Sinclair Refining Co. v. 
Long. 32 P.2d 464. 139 Kaa 632. 
Not ooutxacts of ludezonity 
Policies taken out by corporation 
on life of its president and general 
manager are not indemnifying con¬ 
tracts.—Sinclair Refining Co. v. 
Long, 32 P.2d 464, 139 Kan. 632. 

80. Ark.—^Atkins v. Cotter, 224 S.W. 
624. 145 Ark. 326. 

31- Tex.—Smith v. Schoellkopf, Civ. 
App., 68 S.W.2d 846. 
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of the insured partner, the insurable interest then 
terminates and thereafter the other former partners 
have no interest in such a policy.ss 

Husband and wife. Since, as discussed supra § 
205, each spouse ordinarily has an insurable inter¬ 
est in the life of the other sufficient to support a 
policy of life insurance, it ordinarily has been held 
that a't)olicy of insurance on the life of one spouse 
naming the other as beneficiary, being* valid in its 
inception, remains so notwithstanding subsequent 
termination of the marital relation during the lives 
of the parties,S3 and that such termination does not 
void the provision of the policy naming the spouse 
as beneficiary.34 In some jurisdictions, however, 
such termination of the marriage relation does ter¬ 
minate the rights of the beneficiary spouse,S6 ex¬ 
cept in respect of premiums previously paid by such 
spouse,S6 or where the circumstances are such as 
to give the beneficiary spouse a pecuniary inter¬ 
est in continuance of the life of the insured spouse 
despite termination of their marital relationship.^^ 

b. Tenaination by Assignment 

Termination of Insurable Interest by assignment of 
a policy of life Insurance to one without Insurable In¬ 
terest may Invalidate the policy where the assignment Is 
substantially contemporaneous with the issuance of the 
policy and made with Intent to evade the rule against 


wagering contracts; but, where the assignment Is In 
good faith, the fact that it Is made to an assignee with- 
out insurable interest will not invalidate a policy valid 
in its Inception. 

It generally has been held that, where a policy 
is procured in pursuance of a scheme, purpose, or 
agreement to transfer it to a person without insur¬ 
able interest and thereby evade the law against 
w^agering contracts, and such an agreement is ex¬ 
ecuted, the policy is void,^*^ although there is au¬ 
thority holding that even in the case of an invalid 
and contemporaneous assignment to one without 
insurable interest the policy is valid,®® and a mere 
unexecuted agreement to this effect does not inval¬ 
idate the policy.^® Moreover, if one takes out a 
policy of insurance on his own life and then in 
good faith assigns it to another without insurable 
interest, where there was no preconceived design 
to avoid the rule against wagering contracts, the 
policy is valid,and whether or not at the time 
the insurance was effected insured contemplated as¬ 
signment to one without insurable interest is a ques¬ 
tion of fact.42 Where the policy is valid at ii-.* 
inception because of the presence of an insurable 
interest in the beneficiary, the authorities conflict 
as to the validity of a subsequent good faith assign¬ 
ment to one without an insurable interest, as dis¬ 
cussed supra § 201; but, even in jurisdictions hold- 


32. Colo.—^Ruth V. Flynn, 142 P. 
194, 26 Colo.App. 171. 

T€x.-^heeves v. Anders, Clv.App., 
26 S.W. 824. 

33. U.S.—^Metropolitan Life Ins. Co. 
V. Skov, D.aOr., 61 F.Supp. 470. 

Mo.—Bowers v. Missouri Mut. Ass'n, 
62 S.W.2d 1058. 333 Mo. 492. af¬ 
firming:, App., 62 S.W.2d 699- 

Effect of divorce senei'ally see di¬ 
vorce § 180. 

34. U.S.—^Metropolitan Life Ins. Co. 
v. Skov. D.C.Or., 61 F.Supp. 470, 
stating Washington law. 

Kan.—^Tromp v. National Reserve 
Life Ins. Co.. 63 P.2d 831. 833, 143 
Kan. 98, citing Oozpus Jtixls. 

Tenn.—^National Life & Accident Ins. 
Co. v. Bryant, App.. 179 S.W.2d 
937. 

37 C.J. p 397 note 71. 

35. U.S.—^New England Mutual Life 
Ina Co. V. Spence. C.C.A.N.Y., 104 
P.2d 666, 126 A.L.R. 1281, revers¬ 
ing, D.G, 25 F.Supp. 633—^Metro¬ 
politan Life Ins. Co. v. Richard¬ 
son. D.C.La., 27 F.Supp. 791, ap¬ 
peal dismissed, C.C.A., Richardson 
V. Metropolitan Life Ins. Co., 109 
F.2d 339. 

37 C.J. p 398 note 72. 

38. Tex.—^Hatch v. Hatch, 80 S.W. 
411, 35 Tex.Clv.App. 373. 

After the aaxtnlment of a Buur- 

zlage, the only interest which the 

pseudo wife has in a policy on the 


life of the illegal husband Is a right 
to recover the premiums which she 
has paid, and her lack of insur¬ 
able interest prevents her, on 
grounds of public policy, from there¬ 
after keeping the policy alive by the 
payment of premiums thereon.— 
Western & Southern Life Ins. Co. 
V. Webster. 189 S.W. 429, 172 Ky. 
444, L.R.A.1917B 375, Ann.Cas.l917C 
271. 

37. Tex.—Simpson v. Clayton, Civ. 
App., 146 S.W.2d 604, error dis¬ 
missed. 

SCnsbaad’s obUgratlon toward sup¬ 
port of child, .continuing after ter¬ 
mination of the marriage relation¬ 
ship, was sufficient to support insur* 
able interest of former wife in her 
former husband’s life, as it showed 
her pecuniary interest in its contin¬ 
uance.—Simpson V. Clayton, supra. 

38; U.S.—^Bankers* Reserve Life Co. 
v. Matthews, C.C.A.Ark., 39 F.2d 
528. 

37 C.J. p 387 note 23. 

39. U.S.—Finnic v. Walker. N.T.. 
267 P. 698, 168 C.C.A 648, 6 A. 
L.R. 831. 

4a Ark.—^Prudential Ins. Co. v. Wil¬ 
liams, 168 S.W. 1114, 113 Ark. 373. 
41. U.S.—Midland Nat Bank of 
Minneapolis v. Dakota Life Ins. 
Co.. Minn., 48 S-Ct. 682, 277 U.S. 
346, 72 L.Ed. 911, reversing. C.G.A., 
Dakota Life Ins. Co. v. Midland 
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Nat. Bank of Minneapolis, 18 F.2d 
903, certiorari granted Midland 
Nat Bank of Minneapolis v. Da¬ 
kota Life Ins. Co., 48 S.Ct 86, 
276 U.S. 516, 72 L.Ed. 402, vacated. 
C.C.A, Dakota Life Ins. Co. v. 
Midland Nat. Bank of Minneapolis, 
28 P.2d 1009—Bankers’ Reserve 
Life Co. V. Matthews. C.C.A.Ark., 
39 F.2d 628. 

42. U.S.—^Bankers’ Reserve Life Co. 

V. Matthews, supra. 

Facts showing policy valid 
Where insured applied for a life 
policy for the benefit of his estate, 
and afterward assigned it to his em¬ 
ployer, who with others had encour¬ 
aged him to take It out, but who 
had no insurable interest, and there 
was no evidence of an agreement to 
assign at any time prior to the as¬ 
signment, although the cussignee ad¬ 
vanced the premium. It was held 
that, although the policy might be 
void as against the assignee by rea¬ 
son of his procuring the death of 
assured, the mere fact of assign¬ 
ment for an illegal object waa in¬ 
sufficient to show- that the policy 
was void in its inception, as against 
the estate. 

U.S.—New York Mut. Life Ins. Co. 
V. Armstrong. N.T., 6 S.Ct. 877, 
117 U.S. 591, 29 L.Ekl. 997. 

Va.—New York Life Ins. Co. v. Da¬ 
vis. 82 S.E. 475. 96 Va. 787, 44 
L.R.A. 805. 
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ing such an assignment invalid, it has been held 
that the assignment does not necessarily invalidate 
the policy.43 


sued cannot set up lack of insurable interest in the 
beneficiary for the purpose of avoiding an account¬ 
ing to the beneficiary for the proceeds.^® 


§ 212. — Who May Question j W^aiver or 
Estoppel 

Only the life Insurance company may raise the ques- 
tion of lack of Insurable Interest, and In some Jurlsdlc- 
tlons tfce company may be precluded by waiver or es- 
toppel from asserting a lack of insurable interest. 

The question of the lack of insurable interest in 
a life insurance policy may be raised only by the 
insurance company,44 and, where the company rec¬ 
ognizes the validity of the policy, as by paying the 
amount thereof to the person named therein or into 
court, ordinarily adverse claimants to the fund 
may not raise the objection of lack of insurable in- 
terest46 The person to whom the policy was is- 


Wah*er and estoppel of insurance companw In 
some jurisdictions it has been held that an insur¬ 
ance company may be barred by waiver or estoppel 
from asserting lack of insurable intcrest.47 In oth¬ 
er jurisdictions it has been held that, where a life 
insurance policy is void at its inception because pro¬ 
cured by a beneficiary lacking an insurable interestj 
it cannot be rendered valid or enforceable by waiv¬ 
er or estoppel,4S and that the doctrine neither of 
waiver nor of estoppel may be invoked to validate 
a life insurance policy which is illegal because it 
is a wagering contract in violation of public pol¬ 
icy.4 9 

A clause in the policy rendering it incontestable 
after a specified period does not estop the company 


43. Ky.—New York Life Ins. Co. v. 
Brown, 66 S.W. 613, 23 Ky.L. 2070. 

37 C.J. p 389 note 31. 

44. Cal.—Jenkins v. Hill, 96 P.2d 
168, 35 Cal.App.2d 621. 

Ga.—Clements v. Terrell. 145 S.B. 78, 
167 Ga. 287, 60 A.L.R. 969. 
Miss.—^Van Zandt v. Morris, 17 So. 

2d 435, 436, citing* Corpus «riirls. 
N.J.—Travelers* Ins. Co. v. Morris, 
169 A. 835, 116 N.J.Bq. 142. 
Corporate 1)eaeflolaxy assenting to 
policy cannot attack Its validity on 
ground that corporation was not In¬ 
sured’s creditor, as stated In appli¬ 
cation, when policy was Issued.— 
Baker v. Heet-Rountree Dry Goods 
Co» 2 S.W.2d 733, 818 Mo. 969, re¬ 
hearing denied 8 S.W.2d 1008, 818 
Mo. 969. 

45. U.S.—^Pehr v. Cawthon, C.C.A. 
Ohio, 293 P. 162, certiorari denied 
Cawthon v. Pehr, 44 S.Ct 229, 263 
U.S. 720, 68 L.Bd. 524. 

CaL—Jenkins v. Hill, 96 P.2d 168, 
36 Cal.App.2d 521. 

Ga.—Clements v. Terrell, 145 S.Ei. 

78. 167 Ga. 237, 60 A.L.R. 969. 

N.J.—Travelers* Ins. Co. v. Morris, 
169 A. 836, 116 N.J.Eq. 142. 

Ohio.—^Keckley v. Coshocton Glass 
Co., 99 N.B. 299, 86 Ohio St 213, 
Ann.Cas.l913D 607—^Pierce v. Met¬ 
ropolitan Life Ins. Co., 187 N.E!. 77, 
46 Ohio App. 36. 

46. Wls.—^Hurd v. Doty, 66 N.W. 
371, 86 Wls. 1, 21 L.R.A, 746. 

47. Miss.—Van Zandt v. Morris, 17 
So.2d 435. 

S.C.—^Rogers v. Atlantic Life Ins. 
Co.. 138 S.E. 215, 135 S.a 89, 46 
A.L.R. 1172. 

37 C.J. p 398 note 77. 

Waiver or estopped shown. 

(1) Where mutual life policy ap¬ 
plication, giving insurer a minimum 
of thirty days in which to Investi- 


^te the risk, was signed by insured 
“b 3 ^* unrelated beneficiary who paid 
policy premiums, insurer “waived,** 
and there was an "estoppel** against 
insurer from asserting defense that 
beneficiary had no Insurable interest 
in Insured.—American Casualty & 
Life Co. V, Chambers, Tex.Civ.App., 
172 S.W.2d 122, error dismissed. 

(2) Where (^ange-of-beneflclar>' 
provision In life policies required 
that beneficiary have Insurable inter¬ 
est, but insurer consented, on death 
of original beneficiary, to designation 
of new beneficiary v-'ho had no insur¬ 
able interest, such requirement was 
waived and new beneficiary was en¬ 
titled to proceeds of policies as 
against insured’s administrator.— 
Van Zandt v. Morris, Miss., 17 So.2d 
435. 

Waiver or estoppel not shown 

(1) Generally.—^Evans v. Inde¬ 
pendent Nat Life Ins. Co., La.App., 
148 So. 264—Robinson v. Washington 
Pldelity Nat Life Ins. Co., 134 So. 
116, 16 La.App. 280. 

(2) Pact that Insurer attempted to 
cancel life policies on ground that 
applications were not signed by in¬ 
sured did not estop insurer from 
denying liability on ground that ben¬ 
eficiaries had no Insurable Interest 
especially in absence of evidence that 
Insurer knew that beneficiaries had 
no Insurable Interest when it at¬ 
tempted cancellation.—Goodwin v. 
Federal Mut Ins. Co., La.App., 180 
So. 662. 

Question for Jury 

• Question whether or not insurer 
waived proof of insurability by ac¬ 
ceptance of check for premiums in 
arrears was for jury.—^Malchlnsky v. 
Mutual Life Ins. Co. of New York, 
90 Fa.Super. L 

48. Mo.—^Woods V. Washington Fi¬ 


delity Nat Ins. Co.. App., 113 S. 
W.2d 121--Wllllams v. People’s 
Life & Accident Ins. Co., 35 S.W. 
2d 922, 224 Mo.App. 1229. 

Public policy 

Parties to a contract of insurance 
cannot by agreement override pub¬ 
lic policy which requires an insure 
able interest.—Washington v. At¬ 
lanta Life Ins. Co.. 136 S.W.2d 493, 
176 Tenn. 529, 129 A.L.R. 54. 

49. S.C.—^Elmore v. Life Ins. Co. of 
Virginia. 198 S.E. 5, 187 S.C. 504 
—Hack V. Metz, 176 S.E. 314, 17S 
S.C. 413, 95 AL.R. 196. 

Knowledge of insnzanoe company 
Where insurance agent knew that 
nephew took out insurance on aunt, 
and it was contended that lack of 
insurable interest was waived by 
insurer so as to entitle nephew to 
maintain action for benefits, the 
court denied such contention and 
held that waiver could not validate 
the policy so as to permit recovery, 
since policy was illegal as against 
public policy.—^Elmore v. Life Ins. 
Co. of Virginia. 198 S.E. 5, 187 S.C. 
604. 

However, it has been stated that 
it is not a sound public policy to 
permit insurers to contract to in¬ 
sure the lives of persons, receive 
premiums therefor as long as in¬ 
sured. the -beneficiary, or the assignee 
will continue to pay, and then, when 
the time comes for insurers to pay 
what they agreed to pay, allow them 
to escape their contract on the 
ground of want of insurable Interest 
in the life Insured, unless it clearly 
appears that such contracts are 
pernicious and dangerous to society. 
—^Rogers v. Atlantic Life Ins. Co., 
133 S.E. 215, 135 S.C. 89, 45 A.L.R. 
1172—Cross well v. Connecticut In¬ 
demnity Ass’n, 28 S.E. 200, 51 aC. 
103. 
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from contesting it after the expiration of such pe¬ 
riod on the ground of want of insurable interest.®® 

Want of insurable interest in an assignee of a 
policy of life insurance cannot be set up by the 
assignor®^ or his personal representative.®^ Provi¬ 
sions in a policy of insurance, forbidding an as¬ 
signment thereof to any person not having an in¬ 
surable interest in the life of the person insured, 
being inserted for the benefit of the company, may 
be waived by it.®® 

§ 213. Live-Stock Insurance 

Where the policy so requires. Insured In a live-stock 
policy must be the owner of the animal at the time of 
loss. 

Under some policies insuring the ov^mer of an 
animal against its loss by death, the ownership of 
the particular animal at the time of the loss, as 
well as at the time the policy is issued, is a mate¬ 
rial element of the contract.®^ 


§ 214. Marine Insurance 

An insurable Interest in the subject matter of the In- 
surance is essentiai to the vaiidity of a contract of marine 
insurance. 

An insurable interest by insured in the subject 
matter of the insurance is essential to the validity 
of a contract of marine insurance.®® 

§ 215. - What Constitutes 

If an Insured will sustain loss from the destruction 
of the subject matter or derive benefit from its preser¬ 
vation, his Interest therein constitutes an Insurable In¬ 
terest under a policy of marine Insurance. 

The general rule, stated supra § 175, that, if in¬ 
sured will sustain loss from the destruction of the 
subject matter or derive benefit from its preserva¬ 
tion, this is sufficient to constitute an insurable in¬ 
terest, applies to marine insurance.®® A vested®^ 
or proprietary®® interest is not essential, but such 
interest may be merely possessory,®® inchoate,®® 
contingent,®! defeasible,®® equitable,®® or expect¬ 
ant.®^ However, with regard to expectant inter- 


sa Ill.—Charbonnler v. Chlcagro Nat. 
.Life Ins. Co., 266 IlLApp. 412. 422, 
quoting Corpus Jtixis. 

37 C.J. p 398 note 79. 

5L U.S.—Clark v. Equitable Life 
Asaur. Soc., C.C.Pa., 143 P. 176. 

37 C.J. p 39S note 81. 

52. Ala.—Haase T. Anniston First 
Nat. Bank. 84 So. 761. 203 Ala. 
624. 

Mass.—Ptovin v. Prudential Ins. Co., 
114 N.E. 292. 225 Mass. 247. 

53. N.H.—^Mechanicks Nat. Bank v. 
Comins. 55 A, 191, 72 N.H. 12. 101 
Am.S.R. 650. 

54. Ind.—^Huntingrton Live Stock 
Ins. Ass'n v. Stickler, 115 N.E. 
691, 64 Ind.App. 19L 

38 C.J. p 100 note 16. 

55. U.S.—Chase v. Hammond Lum¬ 
ber Co., C.C.AOr., 79 P.2d 716— 
Curacao Trading Co. v. Federal 
Ins. Co.. D.C.N.T., 50 F.Supp. 441, 
affirmed, C.C.A., 137 P.2d 911. 

38 C.J. p 1006 note 14. 

ConuuenoemeiLt of risk 
A policy on freight, like a policy 
on any other subject matter, can¬ 
not attach until there is an insur¬ 
able Interest in insured in the sub¬ 
ject matter.—^Hart v. Delaware Ins. 
Co., Pa., 11 F.Ca8.Ko.6,150. 2 Wash. 
C.C. 346. 

Policy fox *^con3Kt of whom it may 
conoem” 

Person must have insurable in¬ 
terest in subject matter of insurance 
to claim under marine policy issued 
for “account of whom it may con¬ 
cern.*'—Lowery V. Connecticut Fire 
Ins. Co. of Hartford. Conn., C.C.A. 
N.T., 70 F.2d 324, reversing, D.C., 6 


F.Supp. 325, and certiorari denied 66 
S.Ct. 88, 298 U.S. 576, 79 L.Bd. 674. 

56. U.S.—^Harrison v. Fortlage, Pa., 

16 S.Ct 488, 161 U.S. 57, 40 UBd. 

616. 

38 C.J. p 1006 note 17. 

Warehouse receipts 

(1) Where negotiable warehouse 
receipts, which were transferred as 
collateral security for repayment of 
money advanced to corporation to 
which they were issued, were fraud¬ 
ulently issued and covered property 
belonging to others, the holder of 
such certificates, which did not own 
property stored In warehouse and 
was not entitled to possession there¬ 
of, did not have any “insurable inter¬ 
est** therein; and the circumstances 
under which certificates of insur¬ 
ance were executed and delivered 
did not warrant inference that, by 
including the risk of “nondelivery** 
at the Instance of the Indorsee to 
which the fraudulently Issued ware¬ 
house receipts had been negotiated 
and certificates of insurance trans¬ 
ferred as security for loans, it was; 
Intended that Insurer gruaranteed to 
deliver the property described in 
fraudulent receipts and in certifi¬ 
cates regardless of whether or not 
such property ever existed, so as to 
enable indorsee to recover on the 
certificates without proving an In¬ 
surable interest in the property 
therein described.—^Nleschlag & Co. 
V. Atlantic Mut. Ins. Co., D.C.N.Y., 
43 F.Supp. 797, affirmed, C.C.A., 126 
F.2d 834. 

(2) A holder of warehouse receipts 
had no “Insurable interest'* under 
New York Insurance Law in goods 
stored sufficient to support floating 
import policy, where, under ware¬ 
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house receipts previously Issued, an¬ 
other owned all the merchandise and 
had an absolute right to immediate 
possession thereof.—Curacao Trading 
Co. V. Federal Ins. Co., D.C.N.Y., 50 
F.Supp. 441. affirmed. C.C.A., 137 F.2d 
911. 

(3) In such a case delivery of 
part of the stored property to In¬ 
sured’s gauger for test did not cre¬ 
ate an “insurable Interest** under 
New York Insurance Law in remain¬ 
der of the property on theory of 
“symbolic delivery."—Curacao Trad¬ 
ing Co. V. Federal Ins. Co., supra. 

67. Meuss.—^Putnam v. Mercantile 
Mar. Ins. Co., 5 Mete. 386. 

5a Pa.—^International Marine Ins. 
Co, V. Wlnsmore. 16 A. 616, 124 
Pa. 61. 

38 C.J. p 1006 note 19. 

59. U.S.—^The Gulnare, C.C.La, 42 
F. 861. 

38 C.J. p 1006 note 20. 

6a U.S.—^Hancox v. Fishing Ins. 
Co., C.C.Mass., 11 F.Cas.No.6.013, 
3 Sumn. 132. 

38 C.J. p 1006 note 21. 

61. U.S.—^Hancox v. Fishing Ins. Co., 
supra. 

38 C.J. p 1006 note 22. 

6a Masa—^French v. Hope Ins. Oo., 
16.Pick. 397. 

38 C.J. p 1006 note 23. 

6a N.Y.—^Riggs V. Commercial Mut. 
Ins. Co., 26 N.B. 1058, 125 N.Y. 7, 
21 Am.S.R. 716, 10 L.R.A. 684. af¬ 
firming 5 N.Y.S. 183, 67 N.Y.Super. 
78, reheajrtng 61 N.Y.Super. 466. 

38 C.J. p 1006 note 24. 

64. U.S.—^Hancox v. Fishing Ina Co., 
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csts there must be a subsisting right or title in in¬ 
sured at the time of the loss with respect to the 
subject out of which the expectancy arises.®^ A 
person who, by reason of a contract or of his spe¬ 
cial relation to the property, will incur a liability 
if a vessel or cargo is lost has an insurable inter¬ 
est.®® 

Pecuniary interest necessary. The interest nec¬ 
essary to sustain the insurance must be a pecuniary 
interest.®^ 

§ 216. -Time When Interest Must Exist 

To recover under a policy of marine Insurance the 
Insured must ordinarily have an insurable interest in 
the subject matter at the time of the loss. 

It was formerly the rule that insured must be in¬ 
terested in the subject matter at the time of effect¬ 
ing the policy and at the time of the loss;®® but the 
modern rule does not require that there be an in¬ 
terest existing at the time the insurance is effected, 
it being sufficient that such interest subsists dur¬ 
ing the risk and at the time of the loss,®® at least 
where the policy is made "for the benefit of whom 
it may concern,” or in equivalent terms.*^® It is 
always necessary, however, that there shall be an 
insurable interest at the time of the loss,^i except 
where the policy covers property "lost or not lost,” 
in which case insured is entitled to recover there¬ 
on, although he became interested in the subject 
matter after a partial loss occurred, unless he pur¬ 
chased with knowledge of the damage.72 

A change in interest after a loss has been sus¬ 
tained clearly cannot be set up by insurer to defeat 
a claim for the loss,^® and, where a vessel receives 
a fatal injury while owned by insured, he can re¬ 


cover to the extent of the injury, although he sells 
her subsequently and before the destruction is vis¬ 
ibly completeJ^ 

§ 217. -Persons Who May Insure 

a. In general 

b. Lienholders generally 

c. Qiarterer 

d. Master or crew 

e. Carrier or other bailee 

f. Agent, consignee, or factor 

g. Buyer or seller 

h. Mortgagor or mortgagee 

a.. In Gleneral 

The owner or part owner of an fntereat in property 
has an Insurable interest under the law of marine in¬ 
surance. Also, a trustee, cestui que trust, surety, as¬ 
signee, or assignor for benefit of creditors and the 
captors of a vessel or cargo may have an Insurable in¬ 
terest. 

The owner of a vessel, cargo, or other property 
has in all cases an insurable interest in it to the 
full value and this is true, even though the le¬ 
gal title does not stand in his name,76 or is defeasi- 
ble.77 However, where a vessel is bottomed, the 
owner has an insurable interest only in the excess 
of its value over the amount of the bottomry 
bond.7® 

Lessee under a void lease has an insurable inter¬ 
est in the vessel which is the subject matter of the 
lease where he is in possession of the ship and re¬ 
sponsible for its preservation.7® 

Part ownership or interest. One who is part 
owner of a vessel, cargo, or other propert>' may 
protect his own interest by insurance;®® and he 


C.C.Mass., 11 F.Ca8.No.6.01S, 8 j 

Sumn. 132. 

38 C.J. p 1006 note 25. 

65. N.Y.—Hlgrgrs V. Commercial Mut. 
Ins. Co., 26 N.E. 1068, 125 N.T. 7, 
21 Am.S.R. 716, 10 Ii.R.A. 684, af¬ 
firming 5 N.Y.S. 183, 57 N.Y.Super. 
78, rehearinff 61 N.Y.Super. 466. 

38 C.J. p 1007 note 26. 

66. Md.—^Western Assur. Co. v. 
Chesapeake Lighterage & Towing 
Co., 65 A. 637. 105 Md. 232. 11 Ann. 
Cas. 956. 

38 C.J. p 1007 note 27. 

67. Pa.—^Warder v. Horton, 4 Binn. 
529. 

6a U.S.—^Hancox v. Fishing Ins. 
Co., C.C.Mass.. 11 P.Cas.No.6,013. 3 
Sumn. 132. 

88 C.J. p 1007 note 30. 

69. U.S.—Mannheim Ins. Cc. v. Hol¬ 
lander, D.C.N.Y., 112 P. 649. 

38 C.J. p 1007 note 81. 


7a U.S.—The John Russell, C.C.A. 
N.Y.. 68 P.2d 901. 

N.Y.—^Rogers v. Traders' Ins. Co., 
6 Paige 583. 

38 C.J. p 1028 note 27. 

71. Mass.—^Lazarus v. Common¬ 
wealth Ins. Co., 5 Pick. 76. 

38 C.J. p 1007 note 33. 

7a U.S.—^Hooper v. Robinson, Md., 
98 U.S. 528, 25 L.Ed. 219. 

38 C,J. p 1007 note 34. 

7a N.Y.—Ruby S. S. Corporation v. 
American Merchant Marine Ins. 
Co., 231 N.Y.S. 608, 224 App.Div. 
531, affirmed 166 N.E. 329. 250 N. 
Y. 673, and followed In Ruby S. 
S. Corporation v. Globe & Rutgers 
Fire Ins. Co., 281 N.Y.S. 613, 224 
App.Div. 531. 

38 C.J. p 1007 note 35. 

74. N.Y.—^Duncan v. Great Western 
Ins. Co., 1 Abb.Dec. 562, 3 Keyes 
894, 2 Transcr.A. 130, 5 Abb.Pr., 
N.S., 173, affirming Crosby v. New 
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York Mut. Ins. Co., 18 N.Y.Super. 
369. 

75- U.S.—Eagle Star & British Do¬ 
minions V. Tadlock, D.C.Cal., 22 F. 
Supp. 545. 

38 C.J. p 1007 note 37. 

Effect of contract of sale see infra 
subdivision g of this section. 

Effect of mortgage or lien see Infra 
subdivisions b. h, of this section. 

7a U.S.—Simmes v. Marine Ins. Co., 
D.C., 22 F.Cas.No.12.862, 3 Cranch 
C.C. 618. 

38 C.J. p 1007 note 40. 

77. La.—^Frierson v. Brenham, 6 La. 
Ann. 540, 52 Am.D. 603. 

7a N.Y.—Kenny v. Clarkson, 1 
Johns. 385, 3 Am.D. 336—Smith y. 
Williams, 2 Cai-Cas. 110. 

79. Wash.—Delanty v. Yang Tsze 
Ins. Aas'n, 220 P. 754, 127 Wash. 
238. 

80. Pa.—International Marine Ins. 
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may also protect, by insurance on his own account, 
any interest he may in fact have, by reason of ad¬ 
vances or disbursements made or liability assumed, 
with respect to the other shares,but a part own¬ 
er or person partly interested has no insurable in¬ 
terest in the shares of the other part owners or 

persons interested.82 

A stockholder in a corporation owning a ship, 
cargo, or other property, while he has neither a le¬ 
gal title to the corporate property nor any equitable 
title which he can convert into a legal title, has such 
equitable rights of a pecuniary nature growing out 
of his situation as stockholder as will give him an 
insurable interest in the corporate property to the 
extent of his shares,®® 

Trustee and beneficiary. One who holds property 
as trustee has an insurable interest,®^ and under 
this rule an administrator has an insurable interest 
in the property of the estate.®® The beneficiary or 
cestui que trust also has an insurable interest in the 
trust property.®® 

Surety. There is an insurable interest in one 
who as surety in a forthcoming bond is bound for 
the delivery of an attached vessel,®*^ or who is 
surety for pa 3 mient of the value of a cargo in case 
of its condemnation by a foreign court and has 
possession of it for his indemnity.®® 

Assignor and assignee for benefit of creditors. 
An assignee for the benefit of creditors has an in¬ 
surable interest in the assigned property,®® as has 
also the assignor, at least if the property assigned 
is of greater value than the amount of his debts.®® 


A receiver of a steamship line has been held to 
have no insurable interest in one of its vessels.®^ 

Captors, prise agents, etc. The captors of a ves¬ 
sel or cargo, when, by law, they are entitled to a 
share in the proceeds of sale in case of condemna¬ 
tion as prize, have an insurable interest in the prop¬ 
erty captured even before condemnation.®^ 

Expectation as to share. It has been said that 
the mere expectation of a share of a prize, not sup¬ 
ported by any provision of law, but founded on 
an invariable custom of the government, gives the 
captor an insurable interest,®® but this has been 
doubted, and is not supported by the reasoning 
and weight of authorities.®^ 

b. lienholders Generally 

Lienholders generally have an Insurable Interest on 
a vessel, cargo, or other property, whether common-law 
or maritime lienholders; one lending money on bottomry 
or respondentia may have an Insurable Interest In ship 
or cargo, and the sum loaned may be a distinct subject 
of insurance. 

Any person having a lien on a vessel, cargo, or 
other property, or an interest in the nature of a 
lien,®® whether it is a common-law lien dependent 
on possession,®® or a maritime lien,®7 has an insur¬ 
able interest to the extent of his lien; and it can 
make no difference that the lienor has a right to 
pursue his debtor personally for the debt on account 
of which the lien exists,®® or that there is a superior 
lien in favor of another, if anything may remain to 
insured.®® 

An agreement for a lien without the retention of 
possession does not create an insurable interest.^ 


Co. V. Winsmore, 16 A. 616, 124 
Pa, 61. 

38 C.J. p 1008 note 60. 

81. Mass.—Oliver v. Greene, 3 Mass. 

133, 3 Am.D. 96. 

38 C.J. p 1008 note 54. 

88. Mass.—^Finney v. Warren Ins. 

Co., 1 Mete. 16, 86 Am.D. 843. 

38 C.J. p 1008 note 52. 

Rierht to effect insurance for shares 
of others see infra S 219. 

83. n.S.—Seamen v. Enterprise Fire 
& Marine Ina Co., aC.Mo., 21 F. 
778—Seaman v. Enterprise Fire & 
Marine Ins. Co., C.C.Mo., 18 F. 250, 
5 McCrary 558. 

38 C.J. p 1008 note 55. 

84. U.S.—^Toung v. Union Ins. Co., 
D.C.I11., 24 F. 279. 

38 C.J. p 1011 note 24. 

85. Mass.—^Finney v. Warren Ina 
Co., 1 Meta 16, 35 Am.D. 348. 

BB. Mass.—^Lazarus v. Common¬ 
wealth Ina Co., 19 Pick. 81. 

38 C.J. p 1011 note 26. 


87. Ky.—Fireman's Ins. Co. ▼. Pow¬ 
ell, 18 B.Mon. 811. 

88. U.S.—^Russel v. Union Ins. Co., 
Pa., 4 DalL 421, 1 Li.Ed. 892, 21 
F.CaaNo.12,146. 1 Wash.C.C. 409. 

89. La,—^Pike v. Merchants* Mut. 
Ina Co., 26 LaAnn. 392. 

Pa.—Wells V. Philadelphia Ins. Co., 
9 Sersr. & R. 103. 

98. Mass.—^Lazarus v. Common¬ 
wealth Ins. Co.. 19 Pick. 81. 

9L U.S.—Cabaud v. Federal Ina Co., 
aC.A.N.T.. 37 F.2d 28, affirmingr, 
D.C., 80 F.2d 720. 


92. U.S.—^Russel v. Union Ins. Co., 
Pa., 4 Dali. 421, 1 L.Ed. 892, 21 
F.Cas.No.12,146, 1 Wash.C.C. 409 
—The Joseph, C.C.Masa, 13 F.Caa 
No.7.583, 1 Gall. 645, affirmed 8 
Cranch 451, 3 L.Ed. 621. 

93. Eng.—^Le Cras v. Hughes, 3 
DougL 81, 26 E.C.L. 64, 99 Re¬ 
print 649. 

9t U.S.—The Joseph, G.C.Mass., 18 


F.Cas.No.7.533, 1 Gall. 545, affirmed 
8 Cranch 451, 3 L.Ed. 621. 

38 aj. p 1013 note 63. 

Expectant Interests generally see su¬ 
pra 9 215. 

95. U.S.—Hancox v. Fishing Ina 
Co., C.C.Mass.. 11 F.Cas.No.6.013, 
8 Sumn. 132. 

38 CJ. p 1011 note 80. 

96L U.S.—^Russel v. Union Ins. Co., 
Pa, 4 Dali. 421, 1 L.Ed. 892, 21 F. 
Cas.No.12,146, 1 Wash.C.C. 409. 

97. U.S.—Eagle Star & British Do¬ 
minions V. Tadlock, D.C.Cal., 22 F. 
Supp. 545. 

38 C.J. p 1011 note 82. 

98. U.S.—^Hancox v. Fishing Ins. Co., 

C. C.Mass., 11 F.CaaNo.6,013, 3 

Sumn. 132. 

99. La—^Bell v. Western Marine &■ 
Fire Ins. Co., 5 Rob. 423, 39 Am. 

D. 542. 

1. Me.—^Folsom v. Merchants* MuL 
Marine Ins. Co.. 38 Me. 414. 

38 C.J. p 1011 note 35. 
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A maritime lien forming the basis of an insurable 
interest, having once attached, cannot be divested 
so as to affect such interest, without payment.or 
release or some act on the part of insured.^ 

Lender on bottomry and respondentia. One who 
lends money on bottomry or respondentia has an 
insurable interest in the ship or cargo to the amount 
of the bond, although a personal liability has ac¬ 
crued against the owner by reason of a breach of 
a condition.^ Sums loaned on bottomry are also 
a separate and distinct subject of insurance.^ 

The fact that the master in violation of the con¬ 
dition of a bottomry bond takes another loan, and 
thereby under the terms of a bond becomes person¬ 
ally liable for the bottomry loan, does not destroy 
the lien or affect the lender’s insurable interest^ 

c. Charterer 

The charterer of a vessel may have an Inaurable In¬ 
terest therein, as where he Is In possession, holds her 
as security for advancements, etc. 

The charterer of a ship may have an insurable 
interest in her,® as where he is in possession,^ con¬ 
tracts to keep her insured,® holds her as security 
for advancements or disbursements,® or covenants 
to pay her value in case of loss.^® 


d. Master or Crew 

Neither the master nor the ship’s husband ordi¬ 
narily has an insurable interest In the vessel or cargo 
by virtue of his position. 

The master of a vessel generally has no insurable 
interest either in the vessel or in the cargo,and 
this is true, although his wife is a part owner of 
the same;i2 but he may have such interest in the 
cargo where it is consigned to him.^® 

A seaman or officer lower than the master has 
been held to have no insurable interest in his wages 
or any property which he is to receive in lieu of 
^^’ages, it being considered contrary to public policy 
to permit such insurances but, where he is also 
freighter on board, he may insure in this capaci¬ 
ty,i® even though he is to pay for the transporta¬ 
tion of the goods in sei^dces ;1® and a person hav¬ 
ing an interest in the nature of a lien on a sea¬ 
man’s wages may insure such interest,^^ 

The ship’s husband or manager has no insurable 
interest in the ship.^® 

e. Carrier or Other Bailee 

A carrier or other bailee has an Insurable Interest 
In property In his custody. 

A carrier,!® a warehouseman or wharfinger,®® 
or any other bailee,®! having property in his cus- 


2. N.Y.—Cassa Marlttlma v. Phcenlx 
Ins. Co., 29 N.E. 962, 129 N.Y. 490, 
afflrmingr 12 N.Y.S. 811, 69 Hun 
361. 

3. N.Y.—Caasa Marlttlma v. Phoenix 
Ins. Co., supra. 

4. U.S.—^Force v. Providence Wash- 
Ingrton Ins. Co., D.C.N.Y., 86 F. 
767. 

5. N.Y.—Cassa Marlttlma v, Phoenix 
Ins. Co., 29 N.E. 962, 129 N.Y. 490, 
afflrmlnsr 12 N.Y.S. 811, 69 Hun 
361. 

& UtS.—^Booth-Amerlcan Shipping: 

Co. V. Importers* & Exporters* Ins. 
Co., C.C.A.N.T., 9 P.2d 304. 
Insurable Interest of charterer In 
frelgrht see Infra S 218. j 

Althougrli charterer lacked any 
property Interest In vessel as a 
chattel, and was not In possession, 
he had an Insurable Interest In her 
where he had paid gnross hire Irrevo¬ 
cably In advance and had the pow¬ 
er to compel her to lift and carry 
cargo from one port to another, and 
It was Immaterial that the charter 
was not a demise or the charterer 
a bailee, since he did have an Inter¬ 
est which the law would recognize. 
—^Booth-Amerlcan Shipping Co. v. 
Importers* & Exporters* Ins. Co., su¬ 
pra. 


7. U.S.—*rhe Gulnare, aC-La., 42 
F. 861. 

38 C.J, p 1008 note 57. 

& Mass.—^Bartlet v. Walter, 18 
Mass. 267, 7 Am.I>. 143. 

9. W.Va.—^Murdock v. Franklin Ins. 
Co., 10 S,R 777, 33 W.Va. 407, 
7 L.R.A. 672. 

10. Mass.—Oliver v. Greene, 8 Mass. 
133, 8 Am.D. 96. 

N.Y.—Goshl Eaisha Yamamoto So- 
honten v. France & Canada SS. Co., 
Ltd,, 188 N.Y.S. 131, 196 App.Div. 

I 651. 

Interest to full value of ship 
N.Y.—Goshi Kaisha Yamamoto So- 
honten v. France & Canada S. S. 
Co., supra. 

11. U.S.—^Barker v. Marine Ins. Co., 
C.C.R.L, 2 F.Ca8.No.992, 2 Mason 
869. 

38 C.J. p 1008 note 61. 

Primage onC freight 
A master may insure his primage 
on freight—^Pedrick v. Fisher, D.C. 
Mass., 19 F.Ca8.No.l0,900. 1 Sprague 
565. 

Insurance of profits or commissions 
see infra § 218. 

la. U.S.—^Mercantile Ins. Co. v. The 
Orphan Boy, D.C.Ohlo. 17 P.Cas.No. 
9,481. 

13. U.S.—^Buck V. Chesapeake Ins. 
Co., Md., 1 Pet 161, 7 LuEd. 90. 
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Consignees generally see infra sub¬ 
division f of this section. 

14. U.S.—^Hancox v. Pishing Ins. 
Co., C.C.Mass., 11 P.Cas.No.6,013. 
3 Sumn. 133. 

Pa.—Galloway v. Morris, 3 Yeates 
445, 449. 

15. Mass.—Stone v. National Ins. 
Co., 19 Pick. 34. 

38 C.J. p 1009 note 68. 

16. Mass.—Stone v. National Ins. 
Co., supra. 

17. U.S.—^Hancox v. Fishing Ins. Co., 

C.C.Mass.. 11 F.Caa.No.6,013, 3 

Sumn. 132. 

18. U.S.—China Mut Ins. Co. v. 
Ward, N.Y., 69 F. 712, 8 C.C.A. 229. 

SS C.J. p 1009 note 71. 

19. U.S.—Chateaugay Ore & Iron 

Co. V. Eastern Transp. Co„ D.C.N. 
Y., 12 F.Supp. 753—Willamette 

Nav. Co. V. Hartford Fire Ins. Co.. 
C.C.A.Cal., 287 P. 464. 

38 C.J. p 1009 note 73. 

20. U.S.—^Phoenix Ins. Co. v. Erie 
& Western Transp. Co., Wis., 6 
S.Ct 750, 117 U.S. 312, 29 L.Bd. 
873. 

38 C.J. p 1009 note 74. 

21. N.Y.—Cllnckett v. Casseres, 200 
N.Y.S. 178, 205 App.Div, 710. 

38 C.J. p 1009 note 75. 
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tody or possession for which he is responsible,22 or 
on which he has a lien for advances, expenses, or 
disbursements,22 has an insurable interest to the 
extent of the full value of the property,24 but if he 
collects the full amount he holds the excess above 
his interest for the use and benefit of the o'W’ners 
or others interested in the property.25 

The ownership of the vessel by a carrier is not 
essential to his insurable interest in the goods car- 
ried.2® 

f. Agent, Consignee, or Factor 

Ordinarily an agent or consignee has no insurable 
interest In the subject matter of a marine Insurance 
policy; but ha may have an insurable interest where he 
holds legal title, or has accepted drafts against ship¬ 
ments, or is in possession, or has power to sell. 

Ordinarily an agent, who has no further interest 
than that usually arising from such relation, has no 
such insurable interest as will permit him to take 
out insurance on his own accoiint,27 but it is other¬ 
wise if the agent holds the legal title in trust,28 or 
if he is also in the position of a bailee, under prin¬ 
ciples considered supra subdivision e of this section, 
and if he is in possession of property on which he 
has a lien for advances or disbursements he may 
insure for his own benefit.29 Also, an agent may 
have an insurable interest by reason of expected 
commissions, as considered infra § 218; and he 


may insure on behalf of the owners or others in¬ 
terested, if he is authorized to do so or his act is 
ratified, as considered infra § 219. 

A consignee who has no interest in the goods 
consigned cannot insure them on his owm account ;20 
but a consignee who has made advances,or has 
accepted drafts or bills of exchange against ship¬ 
ments,82 or has incurred liability with respect to,82 
or is in possession of,84 goods, or has powder to 
sell,85 has an insurable interest in them. A con¬ 
signee who has resold goods has an insurable in¬ 
terest in them before delivery although he has as¬ 
signed bills of lading to the buyer.86 

A factor has an insurable interest in goods on 
which he has a lien for advances.87 

g. Buyer or Seller 

Under an executory contract of aale, the buyer or 
seller of a vessel, cargo, or other property has an In¬ 
surable Interest therein. The seller lacks an insurable 
Interest where he sells and transfers the property abso- 
lutehy, reserving no lien or interest at all. 

An insurable interest in the purchaser exists 
where specific property has been appropriated by 
the vendor to the contract,88 or where the purchas¬ 
er has been put into possession.®^ In like manner 
one who has an equitable interest under an execu¬ 
tory contract for the purchase of a vessel has an 
insurable interest,40 although the vendor retains 


22. U.S.--The Sidney, D.CN.T., 23 
F. 88, appeal dismissed 11 S.Ct. 
€20, 139 U.S. 331, 35 L.Bd. 177. 

SteamsMp oompoxiy 

Steamship company which by Its 
tariffs waived provisions of statute 
and became itself insurer of the car- 
gro against marine perils was enti¬ 
tled to take out insurance policies 
for its own protection.—Great Lakes 
Transit Corporation v. Interstate S. 
S. Co., Ohio, 57 S.Ct. 915, 801 U.S. 
646, 81 L.Ed. 1318, reversing, C.C.A., 
S6 P.2d 740, certiorari granted 67 S. 
Ct. 512, 300 U.S. 650, 81 L.Bd, 861. 

23. X.Y.—Savage v. Com Exchange 
Ins. Co., 36 N.Y. 655, 3 Transcr. 
A. 112. 

38 C.J. p 1009 note 77. 

24. U.S.--The John Russell, C.C.A. 
N.Y., 68 F.2d 901. 

38 C.J. p 1009 note 78. 

Specifying Intezest 
Barge owner had right to insure 
not only against his liability as car¬ 
rier but he had insurable interest in 
cargo, and was not reguired to 
specify nature of his interest.—The 
John Russell, supra. 

25. U.S.—^Willamette Nav. Co. v. 
Hartford Fire Ins. Co., C.C.A.Cal.. 
287 P. 464. 


26. X.Y.—Chase v. Washingrton Mut. 
Ins. Co., 12 Barb. 695. 

38 C.J. p 1009 note 80. 

27. Me.—Sawyer v. Mayhew, 61 Me. 
398. 

88 C.J. p 1009 note 82. 

28. La.—^Page v. Western Marine 
& Fire Ins. Co., 19 La. 49. 

29. U.S.—^Russel v. Union Ins. Co., 
Fa., 4 Dali. 421, 1 L.Ed. 892, 21 
F.Cas.No.12.146. 1 Wash.C.C. 409. 

N.Y.—Sturm v. Atlantic Mut. Ins. 
Co., 63 N.Y. 77, affirming 38 N.Y. 
Super. 281. 

Agents famishing ooUateral se- 
ouxlty to surety company which fur¬ 
nished bond to secure release of ves¬ 
sel were held to have an Insurable 
Interest.—^Aktiebolaget Malareprovin- 
seraas Bank v. Hanover Fire Ins. Co., 
208 N.Y.S. 173, 211 App.Div. 608, 
reversed on other grounds 149 N.E. 
880, 241 N.Y. 197. followed in Aktie- 
bolaget Malareprovinsernas Bank v. 
Globe & Rutgers Fire Ins. Co., 150 
N.E. 551, 241 N.Y. 551, reargument 
denied 152 N.E. 417, 242 N.Y. 638. 

30. Mass.—Toppan v. Atkinson, 2 
Mass. 365. 

Insurable interest In expected com¬ 
missions see infra 9 218. 

31. U.S.—Aldrich v. Equitable Safe¬ 
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ty Ins. Co., C.C.Mass., 1 F.Cas.No. 
165, 1 Woodb. & M. 272. 

38 C.J. p 1010 nqte 90. 

32. La.—Williams v. Crescent Mut. 
Ins. Co., 15 La.Ann. 651. 

33. N.Y.—Sturm v. Atlantic Mut. 
Ins. Co., 38 N.Y.Super. 281, af¬ 
firmed 63 N.Y. 77. 

34k N.Y.—Sturm v. Atlantic Mutual 
Ins. Co., 63 N.Y. 77, affirming 38 
N.Y.Super. 281. 

38 C.J. p 1010 note 93. 

35. La.—Pouverin v. Louisiana State 
Marine & Fire Ins. Co., 4. Rob. 
234. 

36. U.S.—Ocean Marine Ins. Co. v. 
Undo, C.C.A.Cal.. 80 P.2d 782, af¬ 
firming Lindo V. Ocean Marine Ins. 
Co., D.C., 27 P.2d 966. 

37- U.S.—^Russel v. Union Ins. Co- 
Pa., 4 Dali. 421, 1 LuEd. 892, 21 
F.Cas.No.12,146, 1 Wash.C.a 409. 
SS. U.S.—^Harrison v. Fortlage, Pa., 
16 S.Ct. 488, 161 U.S. 67, 40 L.Ed. 
616. 

38 C.J. p 1010 note 13. 

89. N.Y.—Kenny v. Clarkson, 1 
Johns. 386, 3 Am.D. 336. 

40. N.Y.—^Ruby S. S. Corporation 
V. American Merchant Marine Ins. 
Co., 231 N.Y.S. 603, 224 App.Div. 
531. affirmed 166 N.E. 829, 250 
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the legal title to secure payment of the balance of 
the price,and the fact that he lacks a delivered 
bill of sale^2 or that he may have bought his in¬ 
terest with borrowed money or out of freight re- 
ceipts^3 is immaterial. Although a contract to pur¬ 
chase a vessel may be voidable under the statute of 
frauds, yet the purchaser has an insurable inter¬ 
ests^ 

One who purchases a vessel under bottomry bond, 
in ignorance of that fact, has an insurable inter¬ 
est s 5 

Seller, If the owner of a vessel, cargo, or other 
property sells and transfers the same absolutely, 
reserving no lien or interest at all, he no longer 
has an insurable interest therein,S6 but the seller 
has an insurable interest if he reserves a lien or 
takes back a mortgage for the purchase money 
or where the conveyance is fraudulent as to cred- 
itors.48 Also, an owner has an insurable interest, 
although he has made an executory contract of 
sale.^® 

When the property is sold on conditions which 
have not been performed, the seller retains an 
insurable interest.50 Where the owner of a vessel 
sells it absolutely, but afterward is revested with 


the title by a reconveyance, his insurable interest 
in the vessel is merely suspended during the time 
the title is rested in the purchaser, and is revived 
again on the reconveyance and hence under a 
policy issued to the seller before the sale, for a 
period extending beyond the time of reconveyance, 
he is entitled to recover for loss of the vessel after 

the reconve 3 ’ance .®2 

h. Mortgagor or Mortgagee 

Both the mortgagor and the mortgagee of the sub¬ 
ject matter of a policy of marine Insurance have an in¬ 
surable interest therein by reason of their rights under 
the mortgage. 

A mortgagor of the subject matter insured has 
an insurable interest to the full value therof,53 al¬ 
though the mortgage is not recorded and such 
insurable interest is not lost by a subsequent for¬ 
feiture of the vessel by selling it to an alien in vio¬ 
lation of law.55 The owner has an insurable in¬ 
terest, although he has conveyed the property as 
security for a debt^® by conveyance absolute on its 

face.57 

Mortgagee. A mortgagee has an insurable inter¬ 
est in the property covered by his mortgage to the 
extent of the mortgage debt,®^ even though a su¬ 


it. T. 673, and followed in Huby S. 
S. Corporation v. Globe & Rutgers 
Fire Ins. Co.. 231 N.T.S. 613, 224 
App.Blv. 531. 

STot mare appointee to recede pro¬ 
ceeds 

Egultable owner of vessel under 
contract to purchase was not mere 
appointee to receive proceeds of in¬ 
surance policy, reciting owner was 
permitted to Insure for account of 
others.—Ruby S. S. Corporation v. 
American Merchant Marine Ins. Co., 
231 N.Y.S. 603. 224 App.Div. 681, 
affirmed 166 N.B. 329, 250 N.T. 673, 
and followed In Ruby S. S. Corpo¬ 
ration V. Globe & Rutgers Fire Ins. 
Co., 231 N.Y.S. 613, 224 App.Div. 
531. 

41. Mass.—Rider v. Ocean Ins. Co., 
20 Pick. 259. 

42. N.Y.—Ruby S. S. Corporation v. 
American Merchant Marine Ins. 
Co., 231 N.Y.S. 603, 224 App.Div. 
531, affirmed 166 N.E. 829, 250 N. 
Y. 573, and followed in Ruby S. 
S. Corporation v. Globe & Rutgers 
Fire Ins. Co., 231 N.Y.S. 618. 224 
App.Div. 531. 

43. N.Y.—Ruby S. S. Corporation v. 
American Merchant Marine Ins. 
Co.. 231 N.Y.S. 603. 224 App.Div. 
531, affirmed 166 N.B. 329, 260 
N.Y. 573, and followed in Ruby S. 
S. Corporation v. Globe & Rutgers 
Fire Ins. Co., 231 N.Y.S. 618, 224 
App.Div. 531. 


44. Maas.—^Amslnck v. American 
Ins. Co., 129 Mass. 185. 

45. N.Y.—Williams v. Smith. 2 Cai. 
18. 

46. N.Y.—^Perryman Burns Coal Co. 
V. Northwestern Fire & Marine Ins. 
Co., 223 N.Y.S. 559, 130 Misc. 396. 

38 aj. p 1010 note 98. 

47. La.—Bell v. Western Marine & 
Fire Ins. Co., 5 Rob. 428, 39 Am. 
D. 542. 

38 C.J. p 1010 note 1. 

Xhtexest in parttoiOar voyage 
It has been held that reserving 
an Interest in a particular voyage 
will not give the seller an insurable 
interest—Riley v. Delafleld, 7 
Johns., N.Y., 622. 

48. Mass.—Carroll v. Boston Mar. 
Ins. Co., 8 Mass. 615. 

49. U.S.—^Marks v. Fireman’s Fund 
Ins. Co., D.C.N.Y.. 176 F. 222, af¬ 
firmed 179 F. 1020, 102 CCA. 665. 

38 C.J. p 1010 note 7. 

50. Mass.—Gordon v. Massachusetts 
Fire & Marine Ins. Co., 2 Pick. 249. 

Payment of mortgage 
Where the owner of a mortgaged 
vessel sells his remaining interest 
therein, with a stipulation that he 
shall pay off the mortgage, he con¬ 
tinues to have an insurable interest 
in the vessel so long as the stipula¬ 
tion has not been complied with.— 
Worthington v. Bearse, 12 Allen, 
Masa, 382, 90 Am.D. 152—38 C.J. P 
1010 note 4. 


51. U.S.—^Hooper v. Robinson, Md., 
98 U.S. 528, 25 L.Bd. 219. 

Mass.—Worthington v. Bearse, 12 Al¬ 
len 382, 90 Am.D. 152. 

52. Mass.—Worthington v. Bearse. 
supra. 

53- U.S.—Eagle Star & British Do¬ 
minions V. Tadlock, D.C.Cal..,22 F. 
Supp. 545. 547, citing Corpus Xu^ 
zis. 

Moss.—^Higginson v. Dali, 13 Mass. 
96. 

38 C.J. p 1012 note 37. 

54. La.—Bell v. Western 6klarine & 
Fire Ins. Co., 5 Rob. 423, 89 Am. 
D. 542. 

55. N.Y.—Wilkes v. People’s Fire 
Ins. Co., 19 N.Y. 184. 

56. Mass.—Lazarus v. Common¬ 
wealth Ins. Co., 19 Pick. SI. 

38 C.J. p 1012 note 40. 

57. Mass.—Gordon v. Massachusetts 
Fire & Marine Ins. Co., 2 Pick. 
249. 

38 C.J. p 1012 note 41—26 C.J. p 29 
note 13. 

53. Mass.—Mercantile Marine Ins. 
Co. V. Clark, 118 Mass. 288. 

38 C.J. p 1012 note 42. 
lEortgago not recorded 
A mortgagee has an insurable in¬ 
terest even though the mortgage is 
not recorded and is for that reason 
ineffectual as against third persons, 
since it is good as between the par¬ 
ties.—^Bell v. Western Marine & Fire 
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perior lien exists in favor of another, if an 3 rthing 
remains to insured.®^ 

§ 218. -Property or Interests Insurable 

a. In general 

b. Freight 

a. In General 

Anticipated profits or commissions may constitute a 
proper subject of marine insurance, and advances and 
disbursements for the benefit of a maritime adventure 
may constitute an Insurable interest where they consti¬ 
tute liens against a ship, cargo, or freight. 

Advances or disbursements for the benefit of a 
maritime adventure under circumstances and con¬ 
ditions which give the one making them a lien on 
the ship, cargo, or freight constitute an insurable 
interest in the property against which the lien ex¬ 
ists,®® but if no lien is created there is no insurable 
interest.®! 

Forfeitable property. The fact that property is 
liable to forfeiture does not prevent the owner from 
effecting a valid insurance on it,®2 although it is 
otherwise if there has. been a forfeiture.®® The 
property continues in the owner until actual sei¬ 
zure, and the seizure relates back to the time when 
the property became liable to forfeiture, thus pre¬ 
venting a recovery for the loss resulting from such 
previous liability.®^ 

Passage money is insurable and is governed by 
the same rules as are applicable to freight.®® 

Profits or commissions. Profits expected to be 
realized from a marine adventure are a proper sub¬ 
ject of marine insurance®® and may be insured by 
a valued policy.®'^ To have an insurable interest 
in profits, insured must have a legal interest in the 
goods or adventure out of which the profits are 


expected to be realized,®® although such interest 
may be contingent.®® It has been held that the 
charterer has no insurable interest in the profit 
which he expects to make in transporting his own 
goods but there are dicta to the contrary.^i 

The commissions to be paid to the master,^2 or 
to an agent, factor, or consignee,7® may constitute 
insurable interests. The assignee of commissions 
as security also has an insurable interest therein.*^* 
Commissions for procuring a charter party are not 
insurable.7® 

b. Freight 

(1) In general 

(2) When interest exists 

(3) Advance freight 

(1) In General 

Ordinarily the shipowner has an insurable interest in 
freight unless it is payable irrespective of loss of the 
vessel. A charterer may have an Insurable Interest under 
certain circumstances, as where the expected freight ex¬ 
ceeds the chartered hire. 

“Freight,” which in marine insurance signifies 
the earnings or profits derived by the shipowner or 
the hirer of a ship from the use of it himself or 
by letting it to others, or by carrying goods for 
others, has always been considered a proper sub¬ 
ject for insurance in the United States and in 
England, but not in France or Italy, so far as it 
rests in expectancy only, as shown infra § 234. 

Ordinarily the owner of a ship, having the right 
to freight by virtue of his ownership, has an insur¬ 
able interest in the freight,7® and he has such in-' 
terest although the vessel sails under a charter par¬ 
ty, or, although the freight has been prepaid, if 
there is no agreement that it is to be retained by the 


Ins. Co., 5 Rob., !•&, 423, 39 Ain.D. 
542. 

59. La.—^Bell V. Western Marine & 
Fire Ins. Co., supra. 

SO. U.S.—^Hooper v. Robinson, Md., 
98 U.S. 528. 25 L.Ed. 219. 

38 C.J. p 1016 note 20. 

6L U.S.—China Mutual Ins. Co. v. 
Ward, N.T.. 59 P. 712, 8 aC.A. 
229. 

38 C.J. p 1016 note 21. 

68. S.C.—^Hume v. Providence Wash¬ 
ington In& Co., 23 S.C. 190. 

38 C.J. p 1016 note 27. 

63. N.Y.—^Fontaine y. Phoenix Ins. 

Co., 11 Johns. 293. 

38 C.J. p 1016 note 28. 

6& U.S.—Clark v. Protection Ins. 
Co., C.C.Mass., 5 F.Cas.No.2,832, 1 
Story 109. 

66. R’.Y.—Ogden v. New York Mut. 


Ins. Co., 21 N.Y.Super. 248. af¬ 
firmed 35 N.Y. 418. 

38 C.J. p 1015 note 3. 

Freight as constituting an insurable 
Interest see infra subdivision b of 
this section. 

ee. Conn,—^Posdick v. Norwich Ma¬ 
rine Ins. Co., 3 Day 108. 

38 C.J. p 1015 note 5. 

67. N.Y.—^Mumford v. Hallett, 1 
Johna 433. 

Valued policy see supra S 34, infra § 
950. 

68. N.Y.—^Abbott v. Sebor, 8 Johns. 
Cas. 39, 2 Am.D. 139. 

38 C.J. p 1015 note 8. 

69. Mass.—^French v. Hope Ina Co., 
16 Pick. 397—Locke v. North 
American Ins. Co., 13 Mass. 61. 

70. N.Y.—^Mellen v. National Ina 
Co., 1 N.Y.Super. 500. 
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7L Mass.—Clark v. Ocean Ina Co., 
16 Pick. 289. 

38 C.J. p 1015 note 13. 

TSL U.S.—^Providence Washington 
Ins. Co. V. Bowring, N.Y., 50 F. 
613, 1 C.C.A. 683. 

Mass.—^Holbrook v. Brown, 2 Masa 
280. 

TSfc Mass.—^French v. Hope Ins. Co., 
16 Pick. 397. 

38 C.J. p 1016 note 15. 

74. Pa.—^Wells v. Philadelphia Ina 
Co., 9 Serg. & R. 103. 

76. N.Y.—^Phoenix Ins. Co. v. Par¬ 
sons, 29 N.E. 87. 129 N.Y. 86. 

76. U.S.—Simmes v. Marine Ina. Co., 
D.G., 22 F.CaaNo.12,862, 2 Cranch 

ac. 618. 

38 aj. p 1013 note 69. 

77- La.—Hodgson v. Mississippi Ina 
Co., 2 La. 341. 
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shipowner in all events but where freight is pay¬ 
able in any event, being due whether the vessel is 
lost or not lost, the shipowner has no insurable in¬ 
terest in such freight against perils of the sea.^S 
The cargo owner has no insurable interest in 

freight.80 

Charterer. A charterer ordinarily has no insur¬ 
able interest in the freight as such, and cannot 
therefore insure it eo nomine.8i However, it has 
been held that he has an insurable interest in the 
freight he expects to earn in the transportation of 
goods of others in excess of the chartered hire,S2 
or where he sets up as a general freighter,®^ but 
not, it has been held, in the benefit derived from 
the transportation of his own goods.®^ The char¬ 
tered owner of a vessel who subcharters it for a 
voyage for a lump sum, one half to be paid in ad¬ 
vance and the other half by the bill of lading 
freight, has an insurable interest in such freight.S5 
Where there is a subsisting contract for freight, 
there may be an insurable interest in such freight 
even though a formal charter for it has not as yet 
been completed.^® 

(2) When Interest Exists 

To give an Inaurable interest in freight It must appear 
that the insured has an inchoate right to the freight 
which would ripen but for intervention of the marine 
perils insured against. 

To give an insurable interest in freight, insured 
must have an inchoate right to freight, that is, he 
must be in such position with regard to freight that 
nothing could prevent him from ultimately having 


a perfect right to it but the intervention of the 
perils insured against.®^ Where there is no con¬ 
tract and no part of the goods expected to be car¬ 
ried are on board, there is no insurable interest in 
freight,®® although there are goods ready for ship¬ 
ment®® or the master is provided with funds for 
the purpose of purchasing a cargo.®® Where freight 
is the price to be paid for the hire of the ship un¬ 
der a charter party, the shipowner has an inchoate 
right to freight as soon as there is an inception of 
performance by the ship under the charter party.®^ 
Where freight is the price to be paid for the car¬ 
riage of goods in the ship, the inchoate right to 
freight accrues as soon as the goods are actually 
put on board,®2 and, where a part of the goods has 
been loaded and the balance is ready, there is an 
insurable interest in the whole freight.®® If the 
shipowner has made a binding contract for freight 
with a third person,®** or has goods to be shipped 
on his own account,®® and the ship is in readiness 
to receive them,®® or if he has done something with 
a view of enabling her to receive them,®? such as 
commencing a voyage to the port of loading,®® 
he has an insurable interest, and this notwithstand¬ 
ing the contract is not in writing;®® but while the 
vessel is a mere "seeking ship'* there is no insura¬ 
ble interest in freight to be earned on goods not 
loaded.^ 

(3) Advance Freight 

One paying advance freight may have an insurable 
interest therein where the freight is at the risk of the 
voyage, but not where he has the right to recover It 
back. 


78. N.T.—Ogden v. New York Mut. 
Ins. Co., 21 N.T.Super, 248, af¬ 
firmed 35 N.T. 418. 

Advance freight generally see infra 
subdivision b (3) of this section. 

79. U.S.—New Orleans & South 
American S. S. Co. v. W. R. Grace 
& Co.. C.C.A.N.T., 26 F.2d 967. 
certiorari denied W. R. Grace & Co. 
V. New Orleans & South Ajnerlcan 
S. S. Co., 49 S.Ct 83, 278 U.S, 
686, 73 L..Fd. 552. 

80. Mass.—^Mintum v. Warren Ins. 
Co., 2 Allen 88. 

Cargo owner’s Insurable interest in 
advanced freight see infra subdi¬ 
vision b (3) of this section. 

81. N.Y.—Huth V. New York Mut. 
Ins. Co.. 21 N.Y.Super. 538. 

88 C.J. p 1013 note 75. 

82. N.Y.—Huth V. New York Mut. 
Ins. Co., 21 N.T.Super. 538. 

83. Mass.—Clark v. Ocean Ins. Co., 
16 Pick. 289. 

38 C.J. p 1013 note 77. 

84. N.Y.—Mellon v. National Ins. 
Co.. 1 N.T.Super. 452. 

88 aj. p 1018 note 78. 


86. TJ.S,—^Tweedle Trading Co. v. 
Western Assur. Co., N.Y., 179 P. 
103, 102 C.C.A. 897, affirming, D. 
a, 168 P. 962, 

88. U.S.—Brown v, Jerome. C.C.A 
CaL, 298 P. 1. 

87. U.S.—Stillwell V. Home Ins. Co., 
C.C.MO., 28 P.Cas.No.lS,450. 3 Dill. 
80. 

Mo.—Stllwell V. Commercial Ins. Co., 
2 Mo.App. 22. 

88. U.S.—^Hart v. Delaware Ins. Co., 
Pa., 11 P.Caa.No.6.150, 2 Wash.C.a 
346. 

38 C.J. p 1014 note 82. 

89. Pa.—Adams v. Pennsylvania Ins. 
Co., 1 Bawle 97. 

90. Pa.—^Adams v. Pennsylvania Ins. 
Co., supra. 

91. Mass.—^Robinson v. Manufactur¬ 
ers* Ins. Co., 1 Mete. 143. 

38 C.J. P 1014 note 85. 

92. U.S.—^Hart v. Delaware Ins. Co., 
Pa., 11 P.Cas.No.6,150. 2 WashuC.C. 
846. 

Me.—^Melcher v. Ocean Ins. Co., 60 
Me. 77. 
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93. U.S.—^Hart v. Delaware Ins. Co., 
Pa., 11 P.Cas.No.6,150, 2 Wash.aC. 
846. 

38 C.J. p 1014 note $7. 

94. Mass.—^Adams v. 'WaiTen Ins. 
Co., 22 Pick. 163. 

N.T.—Gordon v. American Ins. Co., 4 
Den. 360. 

38 C.J. p 1014 note 88. 

95. N.T.—Gordon v. American Ins. 
Co., supra 

96. N.T.—Gordon v. American Ins. 
Co., supra 

38 C.J. p 1014 note 90. 

97. Me.—^Melcher v. Ocean Ins. Co., 
60 Me. 77. 

98. Mass.—Robinson v. Manufactur¬ 
ers' Ins. Co., 1 Mete. 148. 

38 C.J. p 1014 note 92. 

99. Pa—^Adams v. Pennsylvania 

Ins. Co., 1 Rawle 97. 

I, U.S.—^Hart v. Delaware Ina Co., 
Pa.. 11 F.CaaNo.6,150, 2 Wa8h.ac. 
346. 

Conn.—Riley v. Hartford Ina Co., 2 
Conn. 868. 
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One paying freight in advance under a contract 
expressly providing that it is not recoverable in 
any event may cause it to be insured ;2 but if the 
freight is merely prepaid without any such stipula¬ 
tion, so that it is recoverable back in case of non¬ 
performance of the contract of carriage, the cargo 
owner has no insurable interest in it.3 A charter¬ 
er has an insurable interest in advances on freight 
which are at the risk of the voyage,’* but not where 
they may be recovered back.^ 

§ 219. -Who May Effect Insurance 

A master, ship's husband, charterer, or part owner 
may not, by virtue mereiy of such position or relation¬ 
ship, Insure any Interest in a ship or cargo or other prop¬ 
erty except his cwn; but any such person may effect In¬ 
surance for other interests where so authorized or where 
his act in so doing Is subsequently ratified. 

A part owner,® master,*^ ship’s husband,® or char¬ 
terer® has not by reason of such relationship any 
general authority to insure anything further than 
his own individual interest; but any of them may 
insure for the owners or other part owners, if au¬ 
thorized by them or subject to their ratification.^® 
The ratification may be made even after they have 
knowledge of a loss,^^ and it need be in no partic¬ 
ular form, anything which clearly evinces a pur¬ 
pose to ratify,12 such as bringing an action on the 
policy,12 being sufficient. A general agent may 
efrect valid insurance for his principal,i^ and a 
prize agent appointed to act on behalf of all in¬ 
terested in the capture may effect the insurance on 
their behalf.15 Also a partner has authority to in¬ 
sure the entire property for the benefit of the 


finn,i® although the policy must show that it was 
so intended, by either a special or general desig¬ 
nation.! ^ 

§ 220. Plate-Glass Insurance 

One who will suffer a loss from the destruction of 
plate glass has an insurable interest therein. 

In accordance with the general rules discussed 
supra § 175, it is not necessary for one to have an 
absolute right of property in order to have an in¬ 
surable interest in plate glass,i® but he may have 
an insurable interest therein if by its destruction 
he will suffer a loss.i® A lessee who is bound to 
replace all broken glass has an insurable interest 
in the glass.2® 

§ 221. Rent Insurance 

Rent constitutes an insurable interest. The lessee's 
insurable interest In rent may be extinguished by his 
subletting or by the reentry of the lessor. 

Rent constitutes an insurable interest in one who 
is entitled to receive it.2l 

Extinction, Under the general principles gov¬ 
erning extinction of insurable interest, as discussed 
supra § 175, a lessee's insurable interest may be¬ 
come extinguished by his subletting premises^® or 
by the reentry of the lessor,®® but not by a reentry 
for the purpose of rebuilding with the lessee's as¬ 
sent and not to his entire exclusion.®^ 

§ 222. Other Kinds of Insurance 

a. Burglary, robbery, and theft insur¬ 
ance 


2. La.—Katheman v. General Mu¬ 
tual Ins. Co., 12 La.Ann. 35. 

38 C.J. p 1014 note 96. 

3. Mass.—Minturn v. Warren Ins, 
Co.. 2 Allen 86. 

38 C.J. p 1014 note 96. 

4. Md.—^Lee v. Barreda, 16 Md. 190. 
38 C.J. p 1014 note 98. 

5. Md.—Lee v. Barreda, supra. 

38 C.J. p 1015 note 98. 

a Me.—Sawyer v. Freeman, 35 Me. 
542. 

38 C.jr. p 1017 note 34, p 1008 note 52. 

7, U.S.—Barker v. Marine Ins. Co.. 
C.C.R.I., 2 F.Cas.Xo.992, 2 Mason 
369. 

38 C.J. p 1017 note 35. 

Bffect of custom see Customs and 
Usaires 5 19 & 

a X.Y.—Cready v. Woodhull, 84 
Barb. SO. 

38 C.J. p 1017 note 36. 

a Me.—Sawyer v. Freeman, 35 Me. 
542. j 


10. U.S.—Hooper v. Hobinson, Md., 
98 U.S. 628, 25 L.Ed. 219. 

38 C.J. p 1017 note 39. p 1008 note 
53. 

11. Mass.—^Finney v. Fairhaven Ins. 
Co.. 5 Mete. 192, 38 Am.D. 397. 

38 C.J. p 1017 note 40. 

IS. U.S.—Hooper v. Robinson, Md., 
98 U.S. 528, 25 L.Ed. 219. 

38 C,J. p 1017 note 41. 
la Me.—^Blanchard v. Waite, 28 Me. 
51, 48 Am.D. 474. 

Mass.—Finney v. Fairhaven Ins. Co., 
6 Mete. 192, 38 Am.D. 397. 
la La.—^Alliance Marine Assur. Co. 
V. Louisiana State Ins. Co., 8 La. 
1, 28 Am.D. 117. 

X.Y.—Mark v. National Fire Ins. Co., 
24 Hun 565, affirmed 91 N.Y. 663. 

15. U.S.—^Seamans v. Lorlng, C.C. 
Mass., 21 F.Cas.No.l2,68S, 1 Ma¬ 
son 127. 

16. N.Y.—Voisin v. Commercial Mu¬ 
tual Ins. Co., 16 N.Y.S. 410, 62 
Hun 4. 

38 C.J. p 1017 note 46. 
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17. U.S.—Graves v. Boston Marine 
Ins. Co., Mass., 2 Cranch 419, 2 L. 
Ed. 324. 

38 C.J. p 1017 note 47. 
la ■ Minn.—^Banner Laundry Co. v. 
Great Eastern Casualty Co., 180 N. 
W. 997, 148 Minn. 29. ' 

19. Minn.—^Banner Laundry Co. v. 
Great Eastern Casualty Co., supra. 

20. Minn.—^Banner Laundry Co. v. 
Great Eastern Casualty Co., supra. 

48 C.J. p 1226 note 22. 

SL N.Y.—Carey v. London Provin¬ 
cial Fire Ins. Co.. 33 Hun 315. 

64 C.J. p 389 note 16. 

22 . Pa.—Movinir Picture Co. v. 
Scottish Union & National Ins. Co., 
90 A. 642, 244 Pa. 358. 

54 C.J. p 390 note 19. 

28. Pa.—^Heller v. Royal Ins. Co., 
19 A. 849. 183 Pa. 152, 7 L.R.A. 411. 

24. Pa.—^Heller v. Royal Ins. Co., 
36 A. 726. 177 Pa. 262, 84 Ii.R.A. 
600. 

54 C.J. p 890 note 21. 
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b. Industrial insurance 

c. Miscellaneous kinds of insurance 

a. Burglary, Bobbery, and Theft Insurance 

Generally speaking, an Insurable Interest under bur¬ 
glary, robbery, or theft Insurance contracts may arise 
only through ownership, rightful possession, acquisition 
of a lien, or the like. 

In accordance with the general principles dis¬ 
cussed supra § 175, one seeking recovery under a 
policy of burglary, robbery, theft, or larceny in¬ 
surance must have an insurable interest in the 
property insured,®^ which may arise only through 
ownership, rightful possession, acquisition of a lien, 
or the like,2 6 and one may not create an insurable 
interest in the property of another, so as to be 
covered by such a policy, merely by means of a 
contract between himself and the insurance com- 
pany.27 

Ordinarily a bailee has an insurable interest in 
property committed to his care,28 and may insure 
the property against theft and the like to its full 
value in protection of his own and the bailor’s in- 
terests.29 A chattel mortgagee has an insurable 
interest under a theft insurance policy to the ex¬ 
tent of the debt secured by the mortgage.30 A 
postmaster charged with stamps and funds by the 


federal government and accountable therefor has 
an insurable interest in them as against the conten¬ 
tion that only the federal government has such an 
interest as would support recovery under a policy 
of burglary insurance.Si 

Where the sale of a motor vehicle without com¬ 
pliance with statutory regulations governing trans¬ 
fer and sale of such property is valid notwithstand¬ 
ing the noncompliance, as discussed in jMotor Ve¬ 
hicles § 41, also 42 CJ. p 775 notes 95-1, the non¬ 
complying purchaser acquires an insurable inter¬ 
est in the motor vehicle within the contemplation 
of burglary and theft insurance policies 
where iioncompliance renders the sale void, the non- 
compl 3 'ing purchaser of a motor vehicle lacks an 
insurable interests® and an attempted compliance 
with the statute after theft of the motor vehicle 
does not relate back so as to validate the insurance 
polic\'.S4 A conditional buyer of an automobile has 
an insurable interest therein.ss It has been held 
that the purchaser of a stolen motor vehicle who 
buys it in good faith acquires title good as against 
all the world except the rightful owner and there¬ 
fore has an insurable interest under a theft insur¬ 
ance policy,36 but other authoritv is to the contra- 
ry.S7 


as. U.S.—^American Surety Co. of 
New York v. Normandy State 
Bank, C.aA.Mo., 108 F.2d 819. 

e 

26. Or.—^Prlce v. United Pacific Cas¬ 
ualty Ins. Co., 66 P.2d 116, 153 Or. 
259. 

One kaving tbe care, custody, or 
possession of property for another 
may, even though lacking any liabil¬ 
ity or pecuniary interest himself, ef¬ 
fect burglary or theft Insurance on 
such property for the benefit of the 
owner.—^American Surety Co. of New 
York V. Normandy State Bank, C.C. 
A.Mo., 108 F.2d 819. 

No Interest as owner 
Cashier of bank, possessing mort¬ 
gaged automobile, procured through 
replevin action in bank's name, was 
held to have no Insurable Interest as 
owner.—Cory v. International Indem¬ 
nity Co., 261 P. 673, 124 Kan. 677. 
Assignor for benefit of oredltors 
One assigning his stock of goods 
for benefit of creditors has an in¬ 
surable interest against burglary.— 
Llss V. United States Fidelity & 
Guaranty Co., 169 N.Y.S. 1027, 103 
Misc. 253. 

SUguidating bank Interested In rep¬ 
resentative capacity 
A liquidating bank in its repre¬ 
sentative capacity as deputy commis¬ 
sioner in charge of affairs of closed 
bank had a special property in clos¬ 
ed bank’s funds and was charged 
with responsibility of their custody 


and safe-keeping, and hence had an 
insurable interest necessary to sup¬ 
port recovery on burglary and rob¬ 
bery policy originally issued to clos¬ 
ed bank and modified to cover liqui¬ 
dating bank's premises, even though 
such funds were not ear-marked or 
segregated from liquidating bank’s 
own funds, and a description in the 
policy describing insured as liquidat¬ 
ing bank, commissioner in charge of 
affairs of closed bank, was broad 
enough to cover all. Interest in money 
collected for and belonging to closed 
bank.—^American Surety Co. of New 
York V. Normandy State Bank, C.C. 
A.MO., 108 F.2d 819. 

27. Or.—Price v. United Pacific Cas¬ 
ualty Ina Co., 56 P.2d 116, 163 
Or. 259. 

SusbaxLd without interest in wife’s 
property 

Under a contract of burglary, rob¬ 
bery, theft, or larceny Insurance cov¬ 
ering the personalty of a man and 
his family household, the husband 
was without an insurable interest in 
his wife's diamond ring and could 
not recover for Its loss on his owm 
account, the spouses being estrang¬ 
ed and the wife seeking no recovery. 
—^Price V. United Pacific Casualty 
Ins. Co., supra. 

28: U.S.—^Automobile Ins. Co. of 
Hartford, Conn., v. Springfield Dye¬ 
ing Co., aC.A.Pa., 109 F.2d 533. 
29. U.S.—Automobile Ins. Co. of 
Hartford, Conn., v. Springfield 
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Dyeing Co., supra—American Sure¬ 
ty Co. of New York v. Xormemdy 
State Bank, C.C.A-Mo., 108 P.2d 
. 819. 

—Mord V. New York Indemnity 
Co., 214 N.Y.S. 693, 216 App.Div. 
252, affirmed 155 N.E. 908, 244 N. 
Y. 589. 

3a S.D.—Thompson v. National Fire 
Ins. Co. of Hartford, Conn.. 203 N. 
W. 464. 48 S.D. 224. 

31. Ky.—General Accident, Fire & 
liife Assur. Corporation v. Strat¬ 
ton, 178 S.W. 1060, 165 Ky. 764. 

32. Teac.—^Hennessy v. Automobile 
Owners' Ina Ass'n, Com.App., 282 
S.W. 791, 46 A.LuR. 621, reversing, 
Civ.App., 273 S.W. 1024, and re¬ 
hearing denied, Com.App., 283 S. 
TY. XV. 

33. Kan.—^Bradley v. Retailers* Fire 
Ina. Co., 267 P. 23, 126 Kan. 27— 
Morris v. Firemen's Ins. Co. of 
New Jersey. 247 P. 852, 121 Kan. 
482, 52 A.L..R. 696. 

34. Kan.—Barton v. Mercantile Ina 
Co. of America, 273 P. 40S, 127 
Kan. 271. 

35. Not limited to amount paid 
N.T.—Vigliotti V. Home Ins. Co., 

New York, 201 N.Y.S. 407, 206 App. 
Div. 398. 

38. Wash.—^Barnett v. London As¬ 
sur. Corporation, 245 P. 3. 138 
Wash. 673, 46 AL.R. 626. 

37. Qa.—Giles v. Citizens' Ins. Co. 
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b. Indnstrial Bunraoice 

In some Jurisdictions the rule requiring an insurable 
interest in the person procuring iife insurance applies 
to industrial insurance, but in other Jurisdictions the rule 
does not apply. 

Although in some jurisdictions the rule, discussed 
supra § 200, requiring an insurable interest in the 
person procuring life insurance applies to industrial 
life insurance, 38 in other jurisdictions the rule does 
not apply.38 The beneficiary named in a policy 
taken out by insured may be entitled to the pro¬ 
ceeds notwithstanding he has no insurable inter¬ 


est in insured’s life,^® and the rule in some juris¬ 
dictions requiring the beneficiary of a life insur¬ 
ance policy to be related to insured by blood or 
marriage or to be a creditor does not apply to in¬ 
dustrial insurance.'*^ If the person to whom an 
industrial insurance policy was issued then had an 
insurable interest, it is unnecessary for the bene¬ 
ficiary to show an insurable interest at the time of 
the maturity of the policy.42 An industrial policy 
is not void because the premiums are paid by a per¬ 
son having no insurable interest.^® 


of Missouri. 122 S.E. 890. 32 Ga. 
App. 207. 

38. La.—^Evans v. Independent Nat 
Life Ins. Co., App.. 143 So. 724. 
Mo.—^Williams v. People's Life & Ac¬ 
cident Ins. Co., 35 S.W.2d 922, 224 
Mo. App. 1229. 

31 C.J. p 967 note 31 [a]. 

Assignment 

Where industrial policy on life of 
minor permitted change of benefi¬ 
ciary only at insured's request, as¬ 
signment by insured's mother, the 
beneficiary, and by his father, to 
stranger was Invalid, since stranger 
had no insurable interest in insured. 
—Hack V. Metz. 176 S.B. 314, 173 
S.a 413. 95 A.L.R. 196. 

Gonsln 

Lending of small sums of money 
by insured to beneficiary In indus¬ 
trial life policy and friendly rela¬ 
tions between insured and beneficiary 
who were cousins did not give bene¬ 
ficiary insurable Interest in insured's 
life.—^W^ashington v. Victory Indus¬ 
trial Life Ins. Co. of Louisiana, La. 
App., 146 So. 766. 

Official undertaker of bnzlal Insiu^ 
anoe assodatloii who is the sole 
beneficiary of its insurance contracts 
has no insurable interest in the lives 
of insured members, and a contract 
payable to him violates a statute 
forbidding insurance in favor of a 
person not having an insurable in¬ 
terest in insured's life.—State v. 
Willett. 86 N.E. 68. 171 Ind. 296. 23 
L.P..A.N.S., 197. 

Sister-ixulaw of insured, procuring 
issuance of industrial policy of 
which she was beneficiary, and pre¬ 
miums of which were x)ald by herself 
or husband, had no insurable interest 
in life of brother-in-law.—Williams 
V. People's Life & Accident Ins. Co.. 
35 S.W.2d 922, 224 Mo.App. 1229. 

BelatloBjfliip of sondn-law to in¬ 
sured in industrial life policies was 
sufficient to constitute an insura¬ 
ble interest in son-in-law, when con¬ 
sidered with fact that son-in-law 
had provided insured with home, and 
took care of him.—Chandler v. Amer¬ 
ican Life & Accident Ins. Co., Mo. 
App.. 96 S.W.2d 883. 

89. Ky.—Smith v. National Life & 


Accident Ins. Co.. 287 S.W. 928, 
929, 216 Ky. 401, quoting Coxpns 
Jtuds. 

31 C.J. p 967 note 81. 

Not always a defense 

Lack of original insurable Interest 
is not always defense to action 
on industrial life policy containing 
facility of payment clause.—Wall v. 
Metropolitan Life Ins. Co., 268 N.T. 
S. 129, 239 APP.D1V. 560. 

Number of small poUoles 

(1) A person who is without an 
Insurable Interest in insured's life 
cannot take out a number of small 
policies, each one of which is with¬ 
in the limits appropriate to indus¬ 
trial insurance, and avoid the rule 
requiring an Insurable interest, even 
though each policy contains a fa¬ 
cility of payment clause.—^Newton v. 
Hicks’ Adm’r. 138 S.W.2d 329, 282 
Ky. 226. 

<2) In such case, however, the 
beneficiary may be allowed to col¬ 
lect an cunount under one policy 
sufficient to reimburse him for ex¬ 
penses paid in connection with in¬ 
sured's last Illness and funeral and 
for premiums paid on all the policies 
with insured's knowledge and con¬ 
sent.—Newton v. Hicks' Adm'r, su¬ 
pra. 

'When confined to their restricted 
field, an insurable interest is not nec¬ 
essary. Ordinarily no definite ben¬ 
eficiary is named, and, when named, 
the insurance carrier may make 
payment to another, if that appears 
necessary in order to carry out its 
industrial purpose. They are design¬ 
ed to meet the needs of an impecuni¬ 
ous class. They do. not tend to 
promote crime, are not against public 
policy, and . . , name no benefi¬ 
ciary In the facility clause.”—^Fulch¬ 
er V. Parker, 194 S.B. 714, 717, 169 
Va. 479. 

40. Ky.—^Metropolitan Life Ins. Co. 
V. Nelson. 186 S.W. 520, 170 Ky. 
674. L.R.A1916P 467, AnmCas. 

1918B 1182. 

La.—^Bvans v. Independent Nat. Life 
Ins. C3o.. App., 143 So. 724. 

A reinstated industrial life policy 
sued on by beneficiary who was nam¬ 
ed beneficiary by a change made in 
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year following issuance of policy 
was the same policy which Insured 
originally took out and in which he 
made the change, and beneficiary 
acquired full rights under policy, 
including the right of reinstatement, 
and her rights were not affected by 
her lack of insurable interest— 
Carter v. Provident Ins. Co., 122 P. 
2d 960, 74 APP.D.C. 348. 

Right to designate anyone 

In obtaining industrial life and 
funeral benefit policies. Insured was 
entitled to designate any person as 
beneficiary therein, regardless of 
whether beneficiary lacked pecuniary 
or otherwise Insurable interest in 
life of insured.—^Tinsley v. Washing¬ 
ton Nat Ins. Co., Mo.App., 97 S.W. 
2d 874. 

Childhood friend 

Pact that beneficiary's relationship 
to Insured was merely that of child¬ 
hood friend did not preclude recov¬ 
ery by beneficiary.—Tinsley v. Wash¬ 
ington Nat. Ins. Co., supra. 

41. Ky.—Smith v. National Life & 
Accident Ins. Co., 287 S.W. 928, 216 
Ky. 401. 

"Facility of payment” clause 

The exception of Industrial insur¬ 
ance policle*8 from the rule requir¬ 
ing an Insurable Interest in the ben¬ 
eficiary is unavailing to sustain a 
policy which does not contain a 
“facility of payment" clause.—Inter¬ 
state Life & Accident Co., v. Cook, 
86 S.W.2d 887, 19 Tenn.App. 290. 

42. Pa.—Kelly v. Prudential Ins. 
Co. of America, 6 A2d 55, 334 Pa. 
143. 

43. Ky.—Smith v. National Life & 
Accident Ina Co., 287 S.W. 928, 929. 
216 Ky. 401. quoting Corpus Juris. 

31 C.J. p 967 note 32. 

Bight of assignee 

One holding a policy of industrial 
Insurance on the life of another by 
virtue of an assignment under which 
the new beneficiary agrees to pay 
the premiums may recover the pro¬ 
ceeds where the policy contains a 
facility of payment clause and in¬ 
sured originally took out the policy 
and himself paid the premiums up 
to the time of assignmenL—^Pruden- 
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A creditor has an insurable interest in the life 
of his debtor suflScient to support a policy of in¬ 
dustrial insurance taken out by the creditor,^4 and, 
under some statutes, a person who is liable for the 
support of a minor child may take out insurance 
on its life.45 

Estoppel to deny interest. It has been held that 
one recovering under policies of industrial insur¬ 
ance may not thereafter be heard to question their 
validity on the theory that others also claiming un¬ 
der such policies lacked an insurable interest.^® An 
insurance company accepting premiums over a pe¬ 
riod of years may, it has been held, become estop¬ 
ped to deny the insurable interest of a beneficiary 
in a policy of industrial insurance.^7 

c. Miscdlaneons Kinds of Insurance 

The general rules governing Insurable Interest have 
also been applied In respect of sundry other kinds of 
Insurance! such as credit, fidelity, riot and civil com¬ 
motion, and war risk insurance. 

Full, absolute, and unqualified title is not nec¬ 
essary to give one an insurable interest enabling 
him to recover the full amount of credit insur¬ 
ance,^® and a special property is sufficient.^® 


Fidelity insurance, A stockholder in a private 
corporation^ has been said to have an insurable in¬ 
terest, as concerns a fidelity bond, in the corporate 
property to the extent of his interest.®® A partner 
responsible to the firm for the handling of money 
has an interest in the fidelity of an employee au¬ 
thorized to sign checks sufficient to authorize him 
to demand a surety bond payable to himself as 
protection against loss.®^ 

Riot and civil commotion. Ordinarily a bailee 
may in his own name insure goods against loss or 
damage by riot or civil commotion to their full 
value, such a policy covering the interests both of 
bailee and bailor,®® but whether the policy does 
in a specific case cover both interests will, of 
course, depend on its terms and proper construc¬ 
tion.®® 

War risk insurance. An insurable interest, with¬ 
in the contemplation of war risk insurance policies, 
may be defined as a right in the property, or a right 
derivable out of some contract about the property, 
which in either case may be lost on some contin¬ 
gency affecting the possession or enjo 3 mient of the 
property.®^ 
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§ 223. Contract or Policy in General i ^**«®t«* ® conditional, personal contract, both 

A contract of Insurance is a voluntary commercial executory and executed. The policy Is a contract and 
contract governed by the rules which govern other eon- | a chose In action. 


tial Ins. Co. of America v. Corriveau, 
168 A. 569, 86 N.H. 826. 

Where beaaflolaary waa distant oon^ 
sis. of insured with whom insured 
boarded, and Insured induced bene¬ 
ficiary to pay cost of reinstatement 
and premium on promise to have her 
named eua beneficiary, it could not be 
said that policy was void for lack 
of Insurable interest.—^Interstate 
Life & Accident Co. v, Piazier, 151 
S.E. 529, 40 Ga.App. 811. 

44. Minn.—^Dight v. Palladium Life 
Ins. Co., 276 N.W. 3, 201 Minn. 
247. 

45. N.Y.—O'Rourke v. John Han¬ 
cock Mut. Life Ins. Ca, 81 N.Y.S. 
130, 10 Misc. 405. 

81 C.J. p 967 note 36. 

Zimltatlons as to amount 
The statute providing that one li¬ 
able for the support of an infant 
may take out a renewable term poli¬ 
cy on its life not ezceedingr a fixed 
sum does not merely limit the 
amount that may be covered by a 
single policy, but prohibits issuance 
of two or more policies aggregating 
more than that sum.—Flynn v. Pru¬ 


dential Ins. Co. of America, 100 NlE. 
794, 207 N.Y. 815. 

40. Va.—^Fulcher v. Parker, 194 S. 
B. 714, 169 Va, 479. 

47. Pa.—^Eelly v. Prudential Ins. Co. 
of America, 6 A.2d 55, 384 Pa. 143. 

Estoppel shown 

Where in presence and direction of 
insurer's local agent insured signed 
printed blanks whereby insurer was 
requested and authorized to pay pro¬ 
ceeds of industrial policies to certain 
beneficiary and thereafter insurer ac¬ 
cepted premiums from such bene¬ 
ficiary over a number of years, in¬ 
surer could not defeat right of such 
beneficiary to proceeds of policies on 
ground that she had no insurable 
Interest.—^Kelly v. Prudential Ins. 
Co. of America, supra. 

48. U.S.—Tidewater Coal Exchange 
V. New Amsterdam Casualty Co., 
D,C.Del., 20 F.2d 951. 

49. U.S.—Tidewater Coal Exchange 
V. New Amsterdam Casualty Co., 
supra. 

Overdrafts 

Special property of incorporated 
coal exchange in overdrafts of coal 
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by members held to authorize it to 
sue on member's bond guaranteeing 
it against loss on credits extended 
members.—Tidewater Coal Exchange 
V. New Amsterdam Casualty Co., su¬ 
pra. 

sa IT.S.—Hansen & Rowland v. Fi¬ 
delity & Deposit Co. of Maryland. 
C.CA.Wash., 72 F.2d 151. 

5L Ala.—Craft v. Standard Accident 
Ins. Co., 128 So. 265, 23 Ala.App. 
246, certiorari granted 123 So. 271, 
220 Ala. 6. 

SSL N.Y.—^Brooklyn Clothing Corpo¬ 
ration V. Fidellty-Phenlx Fire Ins. 
Co., 200 N.Y.S. 208. 205 App.Dlv. 
743, reversing Brooklyn Clothing 
Corporation v. People's Nat. Fire 
Ins. Co., 195 N.Y.S. 27. 118 Misc. 
674. 

53. N.Y.—^Brooklyn Clothing Corpo¬ 
ration V. Fidelity-Phenix Fire ins- 
Co., supra. 

Construction of insurance policies 
see infra 51 289-336. 

64. N.Y.—^Aktiebolaget Malarepro- 
vinsemas Bank v. Hanover Fire 
Ins. Co.. 208 N.Y.S. 178, 211 App. 
Div. 608, reversed on other grounds 
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A contract of insurance is a commercial or mer¬ 
cantile contract.®® While it has some features 
which distinguish it from an ordinary*commercial 
contract,®® in general respects it is like any other 


contract®^ and is governed by the same rules.®® 
Being a voluntary contract,®® as long as the terms 
and conditions made therefor are not unreasonable 
or in violation of legal rules and requirements,®® 


149 N.B. 830. 241 N.T. 197. followed 
in Aktlebolaget Malareprovlnsernas 
Bank v. Globe & Rutgers Fire Ins. 
Co., 160 N.E. 661. 241 N.T. 551, 
reargument denied 152 N.E. 417, 
242 N.T. 538. 

55. Mass.—Greene v. Paciflc Mut. 
Ins. Co., 9 Allen 217. 219. 

N.T.—First Baptist Church v. Brook¬ 
lyn Fire Ins. Co.. 19 N.T. 305, 307. 
32 C.J. p 1091 note 16. 

*Tnsurance contract” defined see su¬ 
pra S 1. 

Reinsurance contract and policy gen¬ 
erally see infra § 1223. 

Agreement held iiuniran.ce contract 
Pa.—^Frank C. Snedaker & Co. v. 
Wayne Title & Trust Co., 11 A.2d 
776, 139 Pa.Super. 381. 

56. Mo.—Byrne v. Prudential Ins. 
Co. of America, 88 S.W.2d 344, 346, 
quoting Corpus Juris, and revers¬ 
ing. App., 79 S.W.2d 789. 

32 C.J. p 1091 note 18. 

Broader responsibility of insurer 

(1) On the theory that it is In 
the interest of the public that in¬ 
demnity on specific contingencies 
should be provided those who are 
eligible and those who desire It for 
their protection, insurance companies 
are held to a broader legal responsi¬ 
bility than are parties to purely pri¬ 
vate contracts or transactions.—Co¬ 
lumbian Nat. Life Ins. Co. v. Lem¬ 
mons, 222 P. 255, 96 Okl. 228. 

(2) It is the duty of insurer to 
advise insured of his rights and 
status of his policy at all times.— 
Jones v. Bankers Life Co., C.C.A,X.C., 
131 F.2d 989. 

(3) Relation between parties to 
executed contract of insurance is 
that of one contracting party to an¬ 
other contracting party, rather than 
that of trustee and cestui que trust. 
—Equitable Life Assur. Soc. of U. S. 
V. Brown, N.T., 29 S.Ct, 404, 213 U. 
S. 25, 53 L.Ed. 682—^Moore v. Pilot 
Life Ins. Co., C.C.A.S.C., 86 P,2d 197 
—^Rishel v. Pacific Mut. Life Ins. 
Co. of California, C.C.A.C 0 I 0 ., 78 F. 
2d 881, 131 A.L.R. 414. 

(4) There is authority holding, 
however, that an insurer is held as 
a trustee fairly and properly to treat 
insured.—^Ruane v. Manhattan Life 
Ins. Co.. 186 S.W. 1188, 194 Mo.App. 
214. 

Contxaots uberximae fidei 
Insurance policies are traditional¬ 
ly contracts uberrlmae fidei. 

U.S.—Jones v. Bankers Life Co., C. 
C.A.N.C., 131 F.2d 989—Gates v. 
General Casualty Co. of America, 


C.C.A.Cal.. 120 P.2d 925—Moore v. 
Pilot Life Ins. Co.. C.C.A.S.C., 86 F. 
2d 197—Hare & Chase v. National 
Surety Co.. C.C.A.N.T., 60 F.2d 

909, affirming, D.C., 49 P.2d 447. 
and certiorari denied 53 S.Ct. 222, 
287 U.S. 662, 77 L.Ed. 572—New 
York Life Ins. v. Cohen, C.C.A. 
Ohio, 57 F.2d 494, reversing, D.C., 
48 F.2d 903. 

Ky.—John Hancock Mut. Life Ins. 
Co. V. Dewitt, 82 S.W.2d 317, 259 
Ky. 220. 

Mich.—Prudential Ins. Co. of Ameri¬ 
ca V. Ashe. 254*N.W. 243, 266 Mich. 
667. 

Okl.—Century Ins. Co., Limited, of 
Edinburgh, Scotland, v. Rice, 144 
P.2d 953. 

Pa.—Beitel v. Hanover Mut. Fire Ins. 

Co., Com.Pl., 29 North.Co. 161. 

Tex.—^Phipps V. American Nat. Ins. 
Co., Clv.App., 116 S.W.2d 800, er¬ 
ror dismissed. 

57. Ala.—Liverpool & London & 
Globe Ins. Co. v. McCree, 98 So. 
880, 210 Ala. 559. 

Mo.—^Byrne v. Prudential Ins. Co. 
of America, 88 S.W.2d 344, 846, 
quoting Oorpus Juris, and revers¬ 
ing. App., 79 S.W.2d 789. 

Okl.—^Fldelity-Phenix Fire Ins. Co. 

V. Johnston County School Dlst. 
No. 10, 196 P. 700, 80 Okl. 290. 

Tex.—American Life Ins. Co. v. Na¬ 
bors, 76 S.W,2d 497, 502, 124 Tex. 
221, citing Corpus Juris, and re¬ 
versing, Civ.App., 48 S.W.2d 459. 
Wash.—^Trinity Universal Ins. Co. v. 
Wlllrich, 124 P.2d 950, 954, 13 
Wash.2d 263, 142 A.L.R. 1. citing 
Corpus Juris. 

W.Va.—Thornton v. National Coun¬ 
cil Junior Order United American 
Mechanics, 158 S.E. 507. 508, 110 

W. Va. 412, citing Corpus Juris. 

58. Cal.—Boyer v. U. S. Fidelity & 
Guaranty Co., 274 P. 57, 206 Cal. 
273. 

Ind.—^Metropolitan Life Ins. Co. v. 
Alterovitz, 14 N.E.2d 570, 214 Ind. 
186, 117 A.L.R. 770—Cellna Mut. 
Casualty Co. v. Baldridge, 10 N.' 
B.2d 904, 213 Ind. 198, rehearing 
denied 12 N.E.2d 258, 213 Ind. 198. 
Kan.—Cloyd v. Republic Mut. Fire 
Ins. Co.. 22 P.2d 431, 433, 137 Kan. 
869, citing Corpus Juris. 

Minn.—Shake v. Westchester Fire 
Ins. Co. of New York, 196 N.W. 
804, 158 Minn. 40. 

Mo.—Howard v. JEtna Life Ins. Co., 
146 S.W.2d 113, 346 Mo. 1062— 
Eicks V. Fidelity & Casualty Co. of 
New York, 258 S.W. 1029, 300 Mo. 
279. 

R-L—Colagiovanni v. Metropolitan 
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Life Ins. Co., 190 A. 459, 67 R.I. 
486. 

Tex.—^American Life Ins. Co. v. Na¬ 
bors. 76 S.W.2d 497. 602. 124 Tex. 
221. citing Corpus Juris, and re¬ 
versing, Civ.App., 48 S.W.2d 469. 
W.Va.—State v. Phoenix Mut. Life 
Ins. Co., 170 S.B. 909. 114 W.Va. 
109, 91 A.L.R. 1482—Thornton v. 
National Council Junior Order 
United American Mechanics, 158 S. 
E. 607, 608, 110 W.Va. 412, citing 
Corpus Juris. 

32 C.J. p 1091 note 20. 

Application of general rules of con¬ 
struction see infra §§ 289-298. 
Duty of insurer 

Insurer issuing group policy owed 
insured no duty other than the per¬ 
formance of the contract on in¬ 
surer’s part.—Clark v. Metropolitan 
Life Ins. Co., 118 P.2d 919, 47 Cal. 
App.2d 773. 

59. Ga.—^Mutual Benefit Health & 
Accident Ass’n v. Marsh, 4 S.E. 
2d 84, 60 Ga.App. 431. 

La.—Lado v. First Nat. Life Ins. 
Co., 162 So. 679, 680, 182 La. 726, 
quoting Corpus Juris. 

Ohio.—John Hancock Mut. Life Ins. 
Co. V. Hicks, 183 N.E. 93, 43 Ohio 
App. 242. 

82 C.J. p 1091 note 21. 

Belatiou purely coutraotual 

The relation between an insurer 
and an insured is purely contractual. 
—Trinity Universal Ins. Co. v. Will- 
rich, 124 P.2d 960, 13 Wash.2d 263, 
142 A.L.R. 1. 

80. Ala.—Northam v. Metropolitan 
Life Ins. Co., 163 So. 685, 231 Ala. 
106, 111 A.L,R. 622. 

Ky.—John Hancock Mut. Life Ins. 
Co. V. Dewitt, 82 S.W.2d 317, 259 
Ky. 220. 

La.—Muse v. Metropolitan Life Ins. 
Co., 192 So. 72. 198 La. 605, 125 
A.L.R. 1075. affirming, App., 191 
So. 686. 

Mich.—Jackson v. State Mut. Rodded 
Fire Ins. Co.. 186 N.W. 514, 217 
Mich. 301. 

Minn.—^Maryland Casualty Co. v. 
American Lumber & Wrecking Co., 
282 N.W. 806, 204 Minn. 43. 119 
A.L.R. 1269. 

N.H.—^Metropolitan Life Ins. Co. v. 
Olsen, 123 A. 676, 81 N.H. 143, 32 
A.L.R. 1472. 

N.C.—Powers v. Travelers' Ins. Co., 
119 S.E. 481, 186 N.C. 336. 

Wash,—Trinity Universal Ins. Co. v. 
Wlllrich. 124 P.2d 950, 13 Wash. 
2d 263, 142 A.L.R. 1. 

Requirement that insurance contract 
be not in contravention of law or 
public policy generally see infra S 
241. 
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the parties may make it on such tei 

61. U.S.—^Valenti v. Prudential Ins. 
Co. of America, C.C.A.MO., 71 F.2d 
229, affirming, D.C., 1 F.Supp. 993 
—Penn v. National Union Indem¬ 
nity Co., C.C.A.Ala., 68 P.2d 567— 
Smith Bros. Properties Co. v. 
JEtna Life Ins. Co., C.C.A.Tex., 62 
P.2d 43—^Wolf V. Employers Mut. 
Liability Ins. Co. of Wisconsin, 
D.C.Minn.. 40 F.Supp. 635. 

Ala.—Rodgers v. Commercial Casu¬ 
alty Ins. Co., 186 So. 684, 237 Ala. 
301—Northam v. Metropolitan Life 
Ins. Co.. ’163 So. 635, 231 Ala. 105, 
111 A.L.R. 622. 

.4.riz.—Republic Nat. Life Ins. Co. v. 
Merkley, 124 P.2d 318, 59 Ariz. 
125. 

Ark.—^^tna Casualty & Surety Co. v. 
Btoch, 296 S.W. 376, 174 Ark. 409, 
72 A.L.R. 1068. 

Cal.—^Linnastruth v. Mutual Ben. 
Health & Accident Ass'n, 137 P.2d 
833, 22 Cal.2d 216, prior opinion, 
App., 127 P.2d 571—^National Au¬ 
tomobile Ins. Co. V. Industrial Ac¬ 
cident Commission, 81 P.2d 926, 
11 Cal.2d 689—^National Automobile 
Ins. Co. V. Industrial Accident 
Commission. 81 P.2d 928, 11 Cal.2d 
694—Boyer v. U. S. Fidelity & 
Guaranty Co., 274 P. 57, 206 Cal. 
273. 

Colo.—^New York Life Ins. Co. v. 

West. 82 P.2d 754, 102 Colo. 591.. 
Geu—^Fokes v. Interstate Life & Ac¬ 
cident Ins. Co., 2 S.E.2d 170, 59 Ga. 
App. 680. 

Ky.—^Ransdell v. North American Ac¬ 
cident Ins. Co., 122 S.W.2d 114, 
275 Ky. 607—Mullins v. National 
Casualty Co., 117 S.W.2d 928. 273 
Ky. 686, 118 A.L.R 331—^Equitable 
Life Assur. Soc. of U. S. v. Adams, 
83 S.W.2d 461, 259 Ky. 726—John 
Hancock Mut. Life Ins. Co. v. De¬ 
witt. 82 S.W.2d 317, 259 Ky. 220 
—^North American Accident Ins. 
Co. V. White, 80 S.W.2d 677, 268 
Ky. 613—Bahre v. Travelers’ Pro¬ 
tective Ass’n of America, 277 S. 
W. 467, 211 Ky. 436. . 

La.—Lado v. First Nat. Life Ins. 
Co., 162 So. 579, 580, 182 La. 726 , 
quoting CSorpus Jnrls. 

Md.—^American Casualty Co. of 
Reading, Pa. v. Rlcas, 22 A.2d 484, 
179 Md. 627—^Bower & Kaufman 

V. Bothwell, 186 A. 892, 152 Md, 
392, 52 A.L.R. 158. 

Mich.—Jackson v. State Mut. Rodded 
Fire Ins. Co., 186 N.wl 514, 217 
Mich. 301. 

Misa—Lavender v. Volunteer State 
Life Ins. Co.. 167 So. 101, 171 
Miss. 169. 

Mo.—^Winters v. Reserve Loan Life 
Ins. Co.. 290 S.W. 109, 221 Mo. 
App. 519, certiorari quashed State 
ex rel. Winters v. Trimble, 290 S. 

W. 115, 815 Mo. 1296. 

N.J.—Klndervater v. Motorists Cas¬ 
ualty Ins. Co., 199 A. 606, 120 N.J. 

44 C.J.S.-69 


ms,®i and incor- \ porate such proT 

Law 373, followed in Brodsky v. 
Motorists Casualty Ins. Co., 199 A. 
610, 120 N.J.Law 423. 

N'-Y.—Abbott V. Prudential Ins. Co. 
of America, 24 N.E.2d 87, 2S1 N. 
T. 375. affirming 8 N.T.S.2d 957, 
255 App.Div. 677, and reargument 
denied 25 N.E.2d 141. 2S2 N.T. 585 
—^Employers' Liability Assur. Cor¬ 
poration, Limited, of London. Eng¬ 
land, V. John L. Hayes Const. Co., 
153 N.E. 68. 243 N.T. 261, modify¬ 
ing 213 N.T.S. 795, 216 App.Div. 
792. 

Ohio.—John Hancock Mut. Life Ins. 
Co. v. Hicks. 183 N.E. 98, 43 Ohio 
App. 242. 

Itl-—Pina v. Continental Casualty 
Co.. 156 A 659, 51 R.I. 466. 

S.C.—Brown v. Mutual Life Ins. Co. 
of New York, 196 S.E. 552. 186 S. 
C. 246. 

Tenn.—Mutual Ben. Health & Acci¬ 
dent Ass’n v. Dixon, App., 180 S. 
W.2d 426—^Horton v. Employers’ 
Liability Assur. Corporation, 164 
S.W.2d 1011, 25 Tenn.App. 593, 
certiorari denied 164 S.W.2d 1016, 
179 Tenn. 220. 

Tex.—Southland Life Ins. Co. v. 
Hopkins. Civ.App.. 219 S.W. 264, 
reversed on other grounds. Com. 
App., 244 S.W. 989. 

Wash.—Trinity Universal Ins. Co. v. 
Willrich, 124 P.2d 950, 964, 13 
Wa8h.2d 263, 142 A.L.R. 1, citing 
Cozjms Juris—Isaacson Iron 

Works V. Ocean Accident d: Guar¬ 
antee Corporation, 70 P.2d 1026, 
191 Wash. 221—^Kearns v. Penn 
Mut. Life Ins. Co., 34 P.2d 888, 
178 Wash. 235. 

Wis.—^Isaacson v. Wisconsin Casual¬ 
ty Ass’n, 208 N.W. 918, 187 Wis. 
26—State v. Smith, 200 N.W. 65, 
184 Wis. 455. 

32 C.J. p 1091 note 22. 

62. U.S.—Travelers Ins. Co. v. 

Wolfe, C.C.AOhio, 78 P.2d 78. cer¬ 
tiorari denied Wolfe v. Travelers 
Ins. Co.. 56 S.Ct. 158, 296 U.S. 
635, so L'.Ed. 452—National Union 
Fire Ins. Co. of Pittsburgh, Pa. v. 
California Cotton Credit Corpora¬ 
tion, C.C,A.Cal., 76 P.2d 279—Bunk¬ 
er V. U, S. Fidelity & Guaranty Co., 
C.C.AUtah. 72 P.2d 899—Smith 
Bros. Properties Co. v. .®tna Life 
Ins. Co., C.C.ATex. 62 P.2d 48— 
Whitney v. Union Central Life Ins. 
Co.. C.C.ANeb.. 47 P.2d 861— 
Hawkeye Commercial Men’s Ass’n 
V. Christy, C.C.A.Iowa, 294 F. 208, 
40 AL.R. 46. 

Ala.—Miller v. Liberty Nat. Life Ins. 
Co., 9 So.2d 132, 248 Ala. 260, de¬ 
nying certiorari 9 So.2d 129, 30 
Ala. App. 503—^Mutual Benefit 

Health & Accident Ass’n v. Brad¬ 
ford, 7 So.2d 20, 21, 242 Ala. 431, 
citing Corpus Juris—Rodgers v. 
Commercial Casualty Ins. Co., 186 
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•isions and conditions,*2 as they see 

■ So. 684, 237 Ala. 301—^Loveman. 
Joseph & Loeb v. New Amsterdam 
Casualty Co., 173 So. 7, 233 Ala. 
518—Franklin v. Georgia Casualty 
Co.. 141 So. 702. 225 Ala. 5S, fol¬ 
lowed in Waldman v. Georgia Cas¬ 
ualty Co.. 141 So. 705, 223 Ala. 
61—Illinois Surety Co. v. Donald¬ 
son, 79 So. 667, 202 Ala. 183. 

Ill-—^Pioneer Life Ins. Co. v. Alliance 
Life Ins. Co., 30 N.E.2d 66, 374 
Ill. 576, reversing 25 N.E.2d 831, 
304 Ill,App. 13—Soucie, for Use of 
Ziems, v. Illinois Agr. Mut. Ins. 
Co., App., 56 N.E.2d 55. , 

Ind.—Church Members Relief Ass’n 
V. Felker, 192 N.E. 709. 99 Ind.App. 
623. 

Ky.—General Exchange Ins. Corpora¬ 
tion V. Kinney, 129 S.W.2d 1014, 
279 Ky. 76, 122 A.L.R. 920—Equi¬ 
table Life Assur. Soc. of U. S. v. 
Skaggs. 90 S.W.2d 731, 262 Ky. 535 
—Sun Indemnity Co. v. Dulaney, 
89 S.W.2d 307, 264 Ky. 112—Fed¬ 
eral Union Life Ins. Co. v. Lam¬ 
bert. 86 S.W.2d 688. 260 Ky. 703— 
John Hancock Mut. Life Ins. Co. v. 
Dewitt. 82 S.W.2d 817, 259 Ky. 220 
—Mutual Life Ins. Co. of New 
York V. Smith, 79 S.W.2d 28. 257 
Ky. 709—Citizens’ Ins. Co. of New 
Jersey v. Railey, 77 S.W.2d 420, 
256 Ky, 838—Jefferson Standard 
Life Ins. Co. v. Hurt, 72 S.W.2d 
20, 254 Ky, 60S—Jones’ Adm’r v. 
Prudential Ins. Co. of America, 
8 S.W.2d 412, 226 Ky. 238—Glens 
Falls Ins. Co. v. Elliott, 291 S.W. 
706, 218 Ky. 327. 

La.—Muse v. Metropolitan Life Ins. 
Co., 192 So. 72, 193 La. 605, 125 
A.L.R. 1075, affirming, App., 191 
So. 586—Lado v. First Nat. Life 
Ins. Co.. 162 So. 579, 580, 182 La. 
726, quoting Corpus Juris. 

Mich.—^Fowler v. United Ben. Life 
Ins. Co., 1 N.W.2d 661, 300 Mich. 
329—^Lehr v. Professional Under¬ 
writers, 296 N.W. 843, 296 Mich. 
693. 

Minn.—Maryland Casualty Co. v. 
American Lumber & Wrecking Co., 
282 N.W. 806. 204 Minn. 43, 119 A. 
L.R. 1269. 

Miss.—New York Life Ins. Co. v. 
Ware. 157 So. 894, 171 Miss. 341, 
overruling suggestion of error 157 
So. 359. 171 Miss. 341. 

Mo.—Bearup v. Equitable Life AlS- 
sur. Soc. of U. S.. 172 S.W.2d 942, 
351 Mo. 326—Swanson. Inc., v. Cen¬ 
tral Surety & Insurance Corpora¬ 
tion, 121 S.W.2d 783, 343 Mo. 350. 

Neb.—Smith v. U. S. Fidelity & Guar¬ 
anty Co.. 6 N.W.2d 81. 142 Neb. 821. 

N.H.—^Metropolitan Life Ins. Co. v. 
Olsen, 123 A. 676. 81 N.H. 143, 32 
A.L.R. 1472. 

N.T.—Gates v. Prudential Ins. Co. of 
America, 270 N.T.S. 282, 240 App. 
Div. 444, appeal dismissed 193 N. 
E. 296, 265 N.Y. 510—Blum v. 
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fit to adopt. Thus it is competent for the parties 
to contract as to the place of acceptances^ and the 
effective date of the agreement,and they may 
agree that the effective date of the policy shall be 
one prior to its actual execution or issue.®® 

The contract as made measures the rights of the 


parties,SS and, in the absence of fraud or mistake, 
as discussed infra § 244, insured cannot properly 
claim that he is not bound by a written contract of 
insurance, or certain provisions thereof, because he 
has not read it or is otherwise ignorant of, or un¬ 
acquainted with, its provisions but it has been 


Travelers Ins. Co.. 14 N.T.S.2d 

201 . 

X.C.—Powers v. Travelers’ Ins. Co., 
119 S.E. 451. 156 N.C. 336—Crowell 
V. Maryland Motor Car Ins. Co., 
S5 S.E. 37. 169 X.C. 35. Ann.Cas. 
1917D 50. 

Or.—Clartc Motor Co. v. United Pac. 
Ins. Co., 139 P.2d 570. 172 Or. 146 
—Lesser v. Great Lakes Casualty 
Co., 135 P.2d 810, 171 Or. 174. 
Pa.—Moesel v. Rubin, Com.PI., 40 
Lack.Jur. 14. 

S.D.—Miller v. Queen City Fire Ins. 
Co., 199 X.-Vr. 455, 47 S.D. 379. 35 
A.L.R. 263, followed in Miller v. 
Northwestern Fire & Marine Ins. 
Co., 199 X.W. 457, 47 S.D. 385. 
Tenn.—Red wine v. Metropolitan Life 
Ins. Co.. 166 S.W.2d 389, 178 Tenn. 
83—Berry v. Prudential Ins. Co. 
of America, 134 S.W.2d 886, 23 
Tenn.App. 485. 

Tex.—^McCaleb v. Continental Casual¬ 
ty Co., 116 S.W.2d 679. 132 Tex. 
66, reversing Civ.App.. 113 S.W.2d 
347—^Hartford Accident & Indem¬ 
nity Co, V. Neiman-Marcus Co., 
Oom.App., 285 S.W, 603, reversing, 
Civ.App., 277 S.W. 201—Colorado 
Life Co. V. Shofner, Civ.App., 125 
S.W.2d 638—Metropolitan Life Ins. 
Co. V. Wilson, Civ.App., 102 S.'W. 
2d 454—Maryland Casualty Co. v. 
Texas Fireproof Storage Co., Civ. 
App., 69 S.W.2d 826. 

Va,—^United Sec. Life Insurance & 
Trust Co. of Pennsylvania v. Mas¬ 
sey, 164 S.E. 529, 169 Va, 832, 
85 A.L.R. 306, reheard 167 S.B. 248, 
159 Va. 832. 

Wash.—Trinity Universal Ina Co. v. 
Willrlch, 124 P.2d 960, 954, 13 

Wash.2d 263, 142 A.L.R. 1, citing 
CoxpiLs ^Tnxls—Isaacson Iron Works 
V. Ocean Accident & Guarantee 
Corporation, 70 P.2d 1026, 191 

Wash. 221—Cosgrove v. National 
Casualty Co., 31 P.2d 80, 177 Wash. 
211. 

W.Va,—Mutual Ben. Health & Acci¬ 
dent Ass*n V. Ryder, 186 S.B. 894, 
166 W.Va. 446. 

"^yo.—Rosenblum v. Sun Life Assur. 
Co. of Canada, 65 P.2d 399, 51 
Wyo. 195, 109 A.L.R. 911. 

32 C.J. p 1092 note 23. 

63. Mo.—Bearup v. Equitable Life 
Assur. Soc. of U. S., 172 S.W.2d 
942, 351 Mo. 326. 

Application and acceptance general¬ 
ly see infra S 232. 

64. Mo.—^Bearup v. Equitable Life 
Assur. Soc. of U. S., supra. 


Construction of provisions relative 
to commencement and duration of 
risk see infra §§ 329-335. 

Validity of provision: 

Making liability dependent on life 
and good health at: 

Date of policy or prior thereto 
see infra § 237. 

Delivery of policy see infra § 
265. 

Issuance of policy see infra § 
262. 

Payment of first premium see in¬ 
fra § 271. 

That policy shall - not become ef¬ 
fective until delivery see infra 

S 263. 

65, U.S.—Mutual Life Ins. Co. of 
New Tork v. Hurni Packing Co., 
Iowa, 44 S.Ct. 90, 263 U.S. 167, 68 
L.Ed. 236, 31 A.L.R. 102, afllrm- 
Ing, C.C.A., 280 F. 18—Travelers 
Ins. Co. V. Wolfe. C.C.AOhio, 78 
P.2d 78, certiorari denied Wolfe 
V. Travelers’ Ins. Co., 56 S.Ct. 158. 
296 U.S. 635, 80 L.Bd. 462—Whit¬ 
ney V. Union Central Life Ins. Co., 
C.C.AXeb., 47 P.2d 861. 

N.M.—^Douglass v. Mutual Ben. 
Health & Accident Ass’n, 76 P.2d 
453, 42 N.M. 190. 

Tenn.—Berry v. Prudential Ins. Co. 
of America, 134 S.W.2d 886, 23 
Tenn.App. 485, 

Tex.—Schubert v. McLain & McLain, 
Civ.App., 27 S.W.2d 846. 

Existence and condition of subject 
matter see infra § 235. 

6& U.S.—London Guarantee & Acci¬ 
dent Co. V. Leefson, C.C.A.Pa., 37 
F.2d 488—^Maryland Casualty Co. v. 
Rutherford, ac.A.Tex.. 36 P.2d 
226. 

Ala,—^Protective Life Ins. Co. v. 
Moore, 163 So. 751, 228 Ala. 476. 

Cal.—Blunt v. Fidelity & Casualty 
Co., 78 P. 729, 146 Cal. 268, 104 
Am.S.R. 34 and note, 67 L.R.A. 793. 

Ill.—Immel v. Travelers Ins. Co.. 26 
N.B.2d 114, 373 Ill. 256, reversing 
20 N.E.2d 804, 300 Ill.App. 96— 
Soucie, for Use of Ziems, v. Illi¬ 
nois Agr. Mut. Ins. Co., App., 56 
N.E.2d 55. 

Ky.—Cheek v. Commonwealth Life 
Ina Co., 126 S.W.2d 1084, 277 Ky. 
677—^Brotherhood of Railroad 

Trainmen v. Wilkins, 78 S.W.2d 6. 
267 Ky. 331—Jefferson Standard 
Life Ins. Co. v. Hurt, 72 S.W.2d 
20, 254 Ky. 603. 

La.—Sincer v. Latin American Ina 
Co., App., 122 So. 909. . 

N.J.—Dikowski v. Metropolitan Life 
Ins. Co., 24 A.2d 173, 128 N.J.Law 
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124—Steliga v. Metropolitan Cas¬ 
ualty Ins. Co. of New York, 172 A. 
793, 113 N.J.Law 101, afilrmed 176 
A 331, 114 N.J.Law 156. 

N’.T.—Latterman v. Guardian Life 
Ins. Co. of America, 19 N.E.2d 978, 
280 N.T. 102. 127 A.L.R. 450, re¬ 
versing 7 N.Y.S.2d 573, 265 App. 
Div. 768, affirming 7 N.Y.S.2d 922 
—Gates V. Prudential Ins. Co. of 
America, 270 N.Y.S. 282, 240 App. 
Div. 444, appeal dismissed 193 N. 
E. 296, 265 N.Y. 510. 

N.C.—Midkiff v. North Carolina 
Home Ins. Co., 147 S.E. 812. 197 
N.C. 189. 

S.C.—Boyle Road & Bridge Co. v. 
American Employers' Ins. Co. of 
Boston, Mass., 11 S.E.2d 438, 195 
S.C. 397—^Brown v. Mutual Life 
Ins. Co. of New York, 195 S.E. 652, 
186 S.C. 245. 

Tenn.—Smlthart v. John Hancock 
Mut. Life Ins. Co.. 71 S.W.2d 1069, 
167 Tenn. 613. 

Tex.—Southern Travelers' Ass’n v. 
Wright, Com.App., 34 S.W.2d 823, 
reversing, Civ.App., 20 S.W.2d 1093 
^Republic Ins. Co. v. American 
Ice Co., Civ.App., 2 S.W.2d 329, 
error dismissed. 

32 C.J. p 1092 note 24. 

Extent of loss and liability of insur¬ 
er see Infra §§ 897-980. 

Form, contents, and execution see 
infra §§ 249-261. 

Legality of contract see infra §§ 289- 
248. 

67. Md.—^Bitting v. Home Ins. Co. of 
New York, 156 A 329, 161 Md. 66. 
N.C.—^Hardin v. Liverpool & London 
& Globe Ins. Co., 127 S.E. 353, 
189 N.C. 423—^Rlce v. Metropolitan 
Life Ins. Co.. 98 S.E. 283, 177 N. 
C. 128. 

Okl.—^Badgett v. Oklahoma Life Ins. 

Co., 64 P.2d 1059, 176 Okl. 86. 
S.C.—Cllnkscales v. North Carolina 
Mut Life Ins. Co., 23 S.E.2d 1, 
201 S.C. 375. 

Tex.—^Texas Life Ins. Co. v. Shuford, 
Clv.App., 131 S.W.2d 118. 

32 C.J. p 1092 note 27. 

Failure to read policy as negligence 
constituting estoppel see infku 5 
277. 

Presumption of knowledge of con¬ 
tents of policy after acceptance 
thereof see infra S 266. 

Contract signed by both parties 
Where policy which included appli¬ 
cation was signed by both insured 
and insurer, both were bound.—Com¬ 
monwealth Life Ins. Co. v. Wilkin¬ 
son, 129 So. 800, 23 Ala.App. 66L 
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said that the rule should not be strictly applied.®* 
The contract is usually in writing,®® although, as 
considered infra § 250, in the absence of statute it 
need not be. What is in substance a contract of in¬ 
surance cannot be changed into something else by 
giving it another name.*^® 

A contract of insurance is both executed and ex¬ 
ecutory. It is executed as to insured by the pay¬ 
ment of the annual premiums,but it is wholly ex¬ 
ecutory on the part of the company,^® until it has 
matured according to its terms,73 or until executed 
by pa 3 ntnent for a loss.74 

While a contract of insurance is a conditional 
one,75 there is a distinction between property insur¬ 
ance and life insurance. In the former the loss 


may or may not occur, and, should it occur, may be 
total or partial. In the latter the event insured 
against is certain to occur, and, when it occurs, to 
cause a total loss, so that the time of the happening 
is the only contingent element.7® 

Insurance is a personal contract, appertaining to 
insured, "7 and not attached or incidental to, or nin- 
ning with, the thing which is the subject of the 
risk against which he is protected."* The company’ 
contracts with reference to the character of in¬ 
sured for integrity and prudence."® It might be 
willing to make good the loss of one by the de¬ 
struction of property owned by him, while it would 
be altogether unwilling to insure the same property 
if owned by another.*® 

The policy is a contract of insurance*^ in writ¬ 


es, Cal.—^Raulet v. N’orthwestern 
Nat. Ins. Co.. 107 P. 292, 167 Cal. 
213. 

69. Cal.—Law v. Northern Assur. 

Co., 182 P. 690. 166 Cal. 894. 

32 C.J. p 1092 note 29. 

7a N.T.—People v. Roschll. 9 N.E. 
2d 763, 276 N.T. 26. reverslngr 291 
N.Y.S. 473. 249 App.Dlv. 117. 

71. N.T.—Mutual Life Ins. Co. v. 
Wager, 27 Barb. 364. 

Elements and reauisltes of executory 
agreement to Insure see infra 9 
229. 

72. N.T.—Cohen v. New Tork Mut. 
Life Ins. Co.. 50 N.T. 610, 10 Am. 
H. 622. 

73. Tex.—^Bank Savings Life Ins. 
Co. V. Steiner. Civ.App.. 81 S.W.2d 
226. 

74. N.T.—^Mutual Life Ins. Co. v. 
Wager, 27 Barb. 364. 

76- N.T.—McKee v. Metropolitan 
Life Ins. Co.. 26 Hun 583. 

7a Ind.—^Nye v. Grand Lodge A. O. 

U. W., 36 N.B. 429, 9 Ind,App. 181. 

77- U.S.—Chrysler Sales Corporation 

V. Spencer. D.C.Me.. 9 F.2d 674, 
affirmed Palmetto Fire Ins. Co. 
V. Conn. 47 S.Ct. 88. 272 U.S. 295, 
71 L.Ed. 243—<3hrysler Sales Cor¬ 
poration V. Smith, D.C.Wis., 9 F.2d 
666. affirmed Palmetto Fire Ins. 
Co. V. Conn. 47 S.Ct. 88. 272 U.S. 
296. 71 L.Ed. 243—St. Paul Fire 
& Marine Ins. Co. v. Buddy, C.C.A. 
Neb.. 299 F. 189. 

Arlz.—^Allen v. Hamman Lumber Co.. 

34 P.2d 397. 44 Ariz. 146. 

GaL—Alexander v. Security-First 
Nat. Bank of Los Angeles. 62 P.2d 
735, 7 Cal.2d 718. 

Ill.—^Mdck V. Liverpool & London & 
Globe Ins. Co., 160 N.E. 222, 329 
Ill. 168, 67 AL.R. 1039—Patterson 
V. Durand Farmers Mut. Fire Ins. 
Co.. 24 N.E.2d 740, 303 IlLApp. 
128. 


Ind.—Indiana Mut. Cyclone Ins. Co. 
V. Rinard. 200 N.E. 452, 454, 102 
Ind.App. 546, citing Corpus Jturis. 
Ky.—Fogg V. London & Provincial 
Marine & General Ins. Co., Lim¬ 
ited, of London. 36 S.W.2d 44. 237 
Ky. 636. 

La.—In re Clover Ridge Planting & 
Mfg. Co., 151 So. 212, 178 La. 302 
—Robinson v. Phoenix Assur. Co.. 
App., 150 So. 317. 

Mo.—^Newhill V. Union Indemnity Co., 
App., 60 S.W.2d 658. 

N.T.—Brownell v. Board of Educa¬ 
tion of Inside Tax Dist. of City of 
Saratoga Springs. 146 N.E. 630, 
239 N.T. 369. 37 AL.R. 1319. re¬ 
versing 206 N.T.S. 887, 211 App. 
Div. 823, which affirmed 204 N.T.S. 
160, 123 Misc. 64, and reargument 
denied 148 N.B. 711. 240 N.T. 675— 
Beck-Brown Realty Co. v. Liberty 
Bell Ins. Co.. 241 N.T.S. 727, 137 
Misc. 263—City of Utica v. Park- 
Mill Corporation. 41 N,T.S.2d 248. 
Or.—^Miller v. Gold Beach Packing 
Co.. 282 P. 764, 131 Or. 302, 66 
A.L.R. 858—Mercer v. Germania 
Fire Ins. Co., 171 P. 412, 88 Or. 
410. 

Tenn.—Johnson Transfer & Freight 
Lines v. American Nat. Fire Ins. 
Co., 79 S.W.2d 587, 168 Tenn. 514. 
99 AL.R. 277—Commercial Casu¬ 
alty Ins. Co. V. Columbia Casual¬ 
ty Co.. 125 S.W.2d 493, 496. 22 
Tenn.App. 666, citing Corpus Ju¬ 
ris. 

32 C.J. p 1092 note 41. 

78. U.S.—Home Title Ins. Co. v. U. 
S., D.C,N.T.. 41 F.2d 793, reversed 
on other grounds. C.C.A, 50 F.2d 
107, certiorari granted U. S. v. 
Home Title Ins. Co.. 52 S.Ct. 35. 
284 U.S. 606. 76 L.Ed. 519, affirmed 
62 S.Ct. 319. 285 U.S. 191, 76 L.Ed. 
695—Chrysler Sales Corporation v. 
Smith. Wis., 9 F.2d 666, affirmed 
Palmetto Fire Ins. Co. v. Conn. 
47 S.Ct. 88. 272 U.S. 295, 71 L.Ed. 
243. 


Ariz.—Allen v. Hamman Lumber Co.. 

34 P.2d 397. 44 Ariz. 145. 

Cal.—^Alexander v. Security-Firat 

Nat. Bank of Los Angeles. 62 P.2d 
735. 7 Cal.2d 718. 

Ill.—Mack V. Liverpool & London & 
Globe Ins. Co.. 160 N.E. 222. 829 
Ill. 158, 57 AL.R. 1039. 

Ind.—Indiana Mut. Cyclone Ins. Co. 

V. Rinard, 200 N.E. 452. 454, 102 
Ind.App. 546. citing Corpus Juris. 

Ky.—^Fogg V. London & Provincial 
Marine & General Ins. Co.. Limited, 
of London, 36 S.W.2d 44, 237 Ky. 
636. 

Leu —In re Clover Ridge Planting & 
Mfg. Co., 151 So. 212, 178 La. 802 
—^Robinson v. Phcenix Assur. Co.. 
App.. 150 So. 317. 

Miss.—Collette v. Long. 176 So. 538. 
179 Miss. 650. 

Mo.—^Newbill v. Union Indemnity 
Co., App., 60 S.W.2d 658. 

Or.—Miller v. Gold Beach Packing 
Co.. 282 P. 764, 131 Or. 302. 66 
A.L.R. 858. 

32 C.J. p 1092 note 42. 

Assignment or transfer of policy see 
infra §§ 410-441. 

79. Tenn.—Quarles v. Clayton, 10 S. 

W. 505, 87 Tenn. 308. 8 L.R.A 170. 

sa Tenn.—Quarles v. Clayton, su¬ 
pra. 

81. U.S.—Pink v. A A. A Highway 
Express, 62 S.Ct. 241. 314 U.S. 201, 
86 L.Bd. 152. 137 AL.R. 957, af¬ 
firming 13 S.E.2d 337, 191 Ga. 502. 
137 A.L.R. 934, certiorari granted 
61 S.Ct. 1096, 313 U.S. 555. 85 L. 
Bd. 1517—^KansEis City Life Ins. 
Co. V. Cox. C.C.ATenn., 104 F.2d 
821—^Westchester Fire Ins. Co. of 
New Tork City v. Fitzpatrick, C.C. 

AN. J.. 2 P.2d 651—Wheat v. White. 
D.C.Lel, 38 F.Supp. 796—Continen¬ 
tal Casualty Co. v. Trenner, D.C. 
Pa., 35 F.Supp. 643—McKinney v. 
General Accident Fire & Life As- 
Bur. Co., Kan., 211 F. 951. 128 C.a 
A. 449. 
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ing,S2 binding on both parties^^ and governed by 
the rtries which govern any other contract except as 
far as modified by statute.s** When the proceeds 
of the policy are made pa^-able to a third person, it 
is properly characterized as a third party benefici¬ 
ary contract.*® A policy in the standard form pre¬ 


scribed by statute is to be treated, not as a legis¬ 
lative enactment, but as a voluntary contract.*® 
What is implied in a policy is as much a part of 
the contract as though expressly written therein.*^ 

An insurance policy is property.** As evidence 
of the debt or damages recoverable thereon, it is 


Ala.—^^^olunteer State Life Ins. Co. v. 
Weaver, 167 So. 26S, 232 Ala. 224 
—First Xat. Life Ins. Co. of 
America v. Simpson. 140 So. 766, 25 
Ala.App. 72—^Brotherhood Ins. Co. 
V. Harris, 13S So. 292, 24 Ala.App. 
395, certiorari denied 13S So. 295, 
224 Ala. 28. 

Ariz.—^Employers* Liability Assur. 
Corporation v. Frost, 62 P.2d 320, 
48 AHz. 402, 107 A.L.R. 1413— 
Peterson v. Hudson Ins. Co.. 15 P. 
2d 249, 41 Ariz. 31—Equitable Life 
Assur. Soc. of U, S. v. Pettid, 11 P. 
2d S3S, 40 Ariz. 239. 

Cal.—Fagreol Truck & Coach Co. v. 
Pacific Indemnity Co., 117 P.2d 
661, 18 Cal. 2d 731, prior opinion, 
App., 110 P.2d 1086—Rufflno v. 
Queens Ins. Co., 38 P.2d 26, 31, 138 
Cal.App. 528, citing: Corpus Jaiis, 
and modified on other grounds 33 
P.2d 883, 138 Cal.App. 528—Sears 
V. Illinois Indemnity Co., 9 P.2d 
245, 121 CaLApp. 211. 

Conn.—Shaw v. John Hancock Mut. 
Iiife Ins. Co., 182 A. 472, 120 Conn. 
638. 

Ill.—^Mammina v. Homeland Ins. Co. 
of America, 21 N.B.2d 726, 371 Ill. 
655, reversing 17 N.E.2d 264, 297 
Ill.App. 636—^Western & Southern 
Indemnity Co. v. Industrial Com¬ 
mission, 8 N.R2d 644, 366 Ill. 240 
—^Harrell v. Bankers Mut. Life Co. 
of Freeport, 23 N.E.2d 818, 302 Ill. 
App. 374—Crandall v. Continental 
Casualty Co., 179 Ill.App. 330. 

Iowa.—Kantor v. New York Life Ins. 

Co., 258 N.W. 759, 219 Iowa 1005. 
Ky.—Jefferson Standard Life Ins. Co. 
V. Hurt, 72 S.W.2d 20, 264 Ky. 
603. 

La.—^American Mfg. Corporation v. 
National Union Fire Ins. Co. of 
Pittsburg. Pa., 14 So.2d 430, 203 
La. 515—^Muse v. Metropolitan Life 
Ins. Co., 192 So. 72, 193 La. 605, 
125 A.L.R. 1075, affirming, App., 
191 So. 586—^BCardin v. Mutual Life 
Ins. Co. of New York, App., 12 So. 
2d 488—^Robinson v. First Nat. 
Life Ins. Co.. App., 10 So.2d 249— 
Haeuser v. ^tna Casualty & Sure¬ 
ty Go., App., 187 So. 684, setting 
aside 185 So. 493—Brown v. Life 
& Casualty Ins. Co. of Tennessee, 
App., 146 So. 832—Slncer v. Latin 
American Ins. Co., App., 122 So. 
909. 

Mich.—^\''ozniak v. John Hancock 
Mut Life Ins. Co. of Boston, Mass., 
286 N.W. 99. 288 Mich. 612. 

Miss.—Collette v. Long, 176 So. 528, 
179 Miss. 650. 


Mont.—^Tl'eyh v. California Ins. Co., 
296 P. 1030, 89 Mont 298. 

Neb.—Smith v. U. S. Fidelity & 
Guaranty Co., 6 N.W.2d 81, 142 
Neb, 321—^Krause v. Pacific Mut. 
Life Ins. Co. of California, 5 N.W. 
2d 229, 141 Neb. 844—Parish v. 
County Fire Ins. Co., 279 N.W. 170 . 
134 Neb. 663, 126 A.L.R. 703— 
Stephenson v. Germania Fire Ins. 
Co., 160 N.W. 962, 100 Neb. 456, 
L.R.A.1917D 307. 

N.Y.—Ollendorff Watch Co. v. Pink, 
300 N.Y.S. 1175, 253 App.Div. 73. 
N.C.—Bailey v. Life Ins. Co. of Vir¬ 
ginia. 24 S.B.2d 614, 222 N.C. 716— 
Stanback v. Winston Mut. Life Ins. 
Co., 17 S.B.2d 668, 220 N.C. 494— 
McNeal v. Life & Casualty Ins. Co. 
of Tennessee. 136 S.E. 800. 192 N. 
C. 460. 

N.D.—Brown v. Inter-State Business 
Men's Acc. Ass’n of Des Moines, 
Iowa, 224 N.W. 894, 67 N.D. 941. 
S.C.—Orensteln v. New Jersey Ins. 
Co. of Newark, N. J., 127 S.B. 670, 
131 S.C. 498. 

S.D.—Mittet V. Home Ins. Co., 207 N. 

W. 49, 49 S.D. 819. 

Tex.—First Texas Prudential Ins. Co. 
V. Ryan, 82 S.W.2d 636, 125 Tex. 
377, affirming, Clv.App., 48 S.W.2d 
750—Minnesota Mut. Life Ins. Co. 
V. Newman, Civ.App., 167 S.W.2d 
667, error refused—Bank Savings 
Life Ins. Co. .v. Steiner, Civ,App., 81 
S.W.2d 225—^International Travel¬ 
ers' Ass'n V. Gunther, Civ.App., 269 
S.W. 607, reversed on other 
grounds, ConuApp., 280 S.W. 172 . 
Wis.—Spohn v. Johnson. 209 N.W. 

726. 190 Wis. 446. 

32 C.J. p 1098 note 68. 

“Insurance policy" defined and dis¬ 
tinguished from “insurance con¬ 
tract" see supra § 1. 

Master policy and employee's certifi¬ 
cate as constituting contract of 
group insurance see infra 8 299. 
“The policy of Insurance is the 
sole repository of agrreement between 
parties; its terms are not to be dis¬ 
regarded or changed.”—Quarisco v. 
Massachusetts Bonding & Insurance 
Co., 4 N.Y.S.2d 788, 791, 167 Misc. 
875, affirmed 16 N.Y.S.2d 208, 268 
App.Div. 889, reargument denied 17 
N.Y.S.2d 999, 258 App.Div. 966. 

82. Tex.—Grand Lodge Free and Ac¬ 
cepted Masons of Texas v. Walker, 
Civ.App., 110 S.W.2d 946. 

32 CJ. p 1093 note 59. 

83. Ala.—^American Nat. Ins. Co. v. I 
Hammett, 163 So. 461, 26 Ala.App. 
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562—First Nat. Life Ins. Co. of 
America v. Simpson, 140 So. 766, 25 
Ala.App. 72. 

Ariz.—Young v. Northwestern Mut. 
Life Ins. Co. of Milwaukee, Wia, 
12 P.2d 286, 40 Ariz. 340. 

Idaho.—Bennett v. New York Life 
Ins. Co., 121 P.2d 651, 63 Idaho 
427, 142 A.L.R. 841. 

Ill.—Mammina v. Homeland Ins. Co. 
of America, 21 N.E.2d 726, 871 
Ill. 655, reversing 17 N.B.2d 264. 
297 Ill.App. 636. 

La.—Sincer v. Latin American Ins. 

Co., App., 122 So. 909. 

S.C.—Orenstein v. New Jersey Ins. 
Co. of Newark, N. J., 127 S.B. 670, 
131 S.C. 498. 

S.D.—Mittet V. Home Ins. Co., 207 N. 

W. 49, 49 S.D. 319. 

Wis.—Spohn V. Johnson, 209 N.W. 
726, 190 Wis. 446. 

84- Minn.—^Hayfleld Farmers Eleva¬ 
tor & Mercantile Co. v. New Am¬ 
sterdam Casualty Co., 282 N.W. 
265. 203 Minn. 622. 

N.D.—Brown v. Inter-State Business 
Men's Accident Ass’n of Des 
Moines, Iowa, 224 N.W. 894, 67 N. 
D. 941. 

Tex.—First Texas Prudential Ins. 
Co. V. Ryan, 82 S.W.2d 686, 125 
Tex. 377, affirming, Clv.App., 48 S. 
W.2d 750—^Bank Savings Life Ins. 
Co. V. Steiner, Civ.App., 81 S.W.2d 
225. 

85. Conn.—Shaw v. John Hancock 
Mut. Life Ins. Co., 182 A. 472, 120 
Conn. 633. 

86. Cal.—^Ruffino v. Queens Ins. Co.. 
33 P.2d 26. 81. 188 Cal.App. 628. 
quoting Corpus JurlSi and modified 
on other grounds 33 P.2d 888, 188 
CaLApp. 528. 

Me.—^Dunton v. Westchester Fire Ins. 
Co., 71 A. 1087, 104 Me. 872, 20 
L.R.A.,N.S.. 1068. 

N.C.—Mldkiff V. North Carolina 
Home Ins. Co., 147 S.E. 812, 197 
N.C. 139. 

Pa.—Chauvin v. Superior Fire Ins. 

Co.. 129 A. 326, 283 Pa. 397. 
Construction of standard policy as 
contract see infra § 289. 

87. Mo.—Schott V. Continental Auto 
Ins. Underwriters, 81 S.W.2d 7, 
826 Mo. 92. 

88. U.S.—Griffin v. McCoach. aG.A. 
Tex., 116 P.2d 261—Frick v. Lew- 
ellyn, D.C.Pa., 298 F. 803, affirmed 
Lewellyn v. Frick, 45 S.CL 487, 
268 U.S. 238, 69 L.Ed. 934. 
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a chose in action,89 and as such is governed by the 
same principles applicable to other agreements in¬ 
volving pecuniary obligations.®** 

§ 224. Particular Kinds of Insurance 

General rules relating to Insurance contracts or poli¬ 
cies apply to the various particular kinds of insurance, 
such as accident, credit, fire, guaranty, liability, life, 
live-stock, and title Insurance. 

The general rules relating to insurance contracts 
or policies which have been considered supra § 223 
have been applied, as more specifically shown pas¬ 
sim this section, to various kinds of insurance.®^ 

Accident insurance, A contract of accident in¬ 
surance is a voluntary one, and in the absence of 


statutory restrictions insurers have the right to in¬ 
corporate in their policy’ whatever conditions it may 
please them to impose, and insured has the right to 
accept or reject the insurance on these terms and 

conditions.®^ 

Credit insurance, A contract to indemnify a mer¬ 
chant or a trader against loss by the insolvency of 
his customers is essentially a contract of insurance 
regardless of what the parties denominate the con¬ 
tract and of the name of the company issuing it.®® 

Fire insurance. Fire insurance is a personal con¬ 
tract with insured,®** and not a contract in rem,®5 
its purpose being not to insure property against 
fire, but to insure the owner of the property against 
loss by fire.®® It does not run with the insured 


89. D.G—Densby v. Acacia Mut. 
Life Ass'n. 78 F.2d 203, 64 App.D. 
C. 819, 101 A.L.R. 863. 

N.T.—Considine v. Considine. 7 N.T. 

S.2d 834, 255 App.Div. 876. 

N.C.—Cutter v. American Trust Co., 
197 S.B. 542, 648, 213 N.C. 686, 
citing^ Corpus Juris. 

32 C.jr. p 1093 note 62. 

90. N.T.—Considine v. Considine, 7 
N.T.S.2d 834, 256 App.Div. 876. 

91. Automobile tbeft lasuranoe 
Insured, knowing conditions of au¬ 
tomobile theft insurance policy, t^as 
bound by them.—W. P. Hamblin. Inc., 

V. Newark Fire Ins. Co., 139 A. 212, 
48 R.I. 473. 

Automobile trausportatiou insur¬ 
ance is of a character different from 
marine Insurance, see supra § SO, and 
consequently the incidents of an un¬ 
dertaking to provide against the 
hazards to which a seagoing vessel, 
or its cargo, may become subject 
do not attach.—^American Automobile 
Ins. Co. V. Fox, Tex.Clv.App., 218 S. 

W. 92. 

Commercial insurance 
Stipulation, in contract of plaintiff 
for furnishing prizes and voting out¬ 
fit to defendant merchants, that if 
their business Is not of a certain 
amount for the year it will pay them 
the deficiency, was held a species 
of commercial Insurance.—^National 
Sales Co. v. Manclet, 162 P. 1066, 88 
Or. 34, L.R.A.1917D 486. 

Health insurance 

Insurance companies may issue 
such health policies as they see fit, 
in the absence of statutory regula¬ 
tions.—State V. Smith, 200 N.W. 65, 
184 Wls. 455. 

Hospitalization insurance 
Contract sold by nonprofit hospi¬ 
tal service corporation, selling a con¬ 
tract entitling subscriber on recom¬ 
mendation of subscriber's attending 
physician to a maximum of twenty- 
one days* hospitalization In a non¬ 
profit hospital and providing for j 


specified payments by corporation to 
hospital, and that any surplus should 
constitute a reserve for the subscrib¬ 
ers’ benefit amounted substantially 
to contract of insurance.—Cleveland 
Hospital Service Ass’n v. Ebright, 49 
N.E.2d 929, 142 Ohio St. 51. affirm¬ 
ing. App., 45 N.E.2d 157. 

92. Ark.—Inter-State Business 

Men’s Accident Ass’n v. Nichols, 
220 S.W. 477. 143 Ark. 369. 

Neb.—^Krause v. Pacific Mut, Life 
Ins. Co. of California. 6 N.W.2d 
229, 141 Neb. 844. 

Tenn.—Mutual Ben. Health & Acci¬ 
dent Ass’n V. Dixon, App., ISO S.W. 
2d 426. 

Wls.—State V. Smith, 200 N.W. 66, 
184 Wis. 455. 

1 C.J. p 413 note 20. 

93. Wis.—Shakman v. U. S. Credit 
System Co., 66 N.W. 528, 92 Wis. 
366, 58 Am.S.R. 920, 32 L.RA. 883. 

15 C.J. p 1355 note 17. 

94. Ala-—Montgomery v. Hart, 144 
So. 101, 102, 226 Ala. 471, citing 
Corpus Juris. 

Arlz.—Brogoitti v. Walter, 30 P.2d 
835, 837, 43 AHz. 290, citing Cor¬ 
pus Juris —^Home Ins. Co., New 
York, V. Latimer, 264 P. 103, 33 
Arlz. 288. 

Ark.—Corey v. Mercantile Ins. Co. of 
America, 169 S.W.2d 655, 205 Ark. 
546. 

Del.—^Huber v. Penn Mut. Fire Ins. 
Co. of Cheater County, Super., 33 
A.2d 729. 

Ill.—^Mack V. Liverpool & London & 
Globe Ins. Co., 160 N.E. 222, 329 
Ill. 168, 57 A.L.R. 1039—East St. 
Louis Lumber Co. v. XJ. S. Branch 
of London Assur. Corporation. 246 
Ill.App. 574, 576, citing Corpus Ju- 
rls. 

Ind.—Indiana Mut. Cyclone Ins. Co. 
V. Rinard, 200 N.E. 452, 454, 102 
Ind.App. 546, citing Corpus Juris. 
La.—^In re Clover Ridge Planting 
& Mfg. Co., 161 So. 212, 178 La. 
302—^Robinson v. Phoenix Assur. 
Co., App., 160 So. 317—^Hartford 
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Fire Ins. Co. v. Landreneau, 140 
So. 52. 54, 19 La.App. 280, citing 
Corpus Juris. 

Md.—Rent-A-Car Co. v. Globe & Rut¬ 
gers Fire Ins. Co., 148 A. 252, 15S 
Md. 169. 

Mass.—Converse v. Boston Safe De¬ 
posit & Trust Co., 53 N.E.2d 841, 
315 Mass. 544. 

Mont.—Stevens v. Steck. 55 P.2d 7. 
101 Mont. 569. 

N.T.—City of Utica v. Park-Mill 
Corporation, 41 N.Y.S.2d 248. 

Okl.—^Niagara Fire Ins. Co. v. Ae- 
blscher, 44 P.2d 5, 169 Okl. 551. 
Or.—Miller v. Gold Beach Packing 
Co.. 282 P. 764, 131 Or. 802, 66 
A.L.R. 858. 

Pa.—In re German’s Estate, 184 A. 
86, 321 Pa. 292—^Abbottsford Build¬ 
ing & Loan Ass’n v. William Penn 
Fire Ins. Co., 197 A. 504, 130 Pa. 
Super. 422. 

S.C.-^rook v. Hartford Fire Ins. 

Co., 178 S.B. 254, 175 S.C. 42. 

Tex.—Franklin Fire Ins. Co. v. Sha- 
did, Com.App., 68 S.W.2d 1030, 
modifying. Clv.App., 45 S.W.2d 769 
—St. Paul Fire & Marine Ins. Co. 

V. Culwell, Com.App., 62 S.W.2d 
100. reversing, Clv.App., 45 S.W.2d 
847—Shelton v, Providence-Wash- 
ington Ins. Co., Civ.App., 131 S.W. 
2d 330. 

Wash,—^Nelson v. Nelson Neal Lum¬ 
ber Co., IT P.2d 626, 171 Wash. 
55. 92 A.L.R. 554—^Fireman’s Fund 
Ins. Co. V. Smith, 16 P.2d 202, 208, 
170 Wash. 207, citing Corpus Juris. 
26 C.J. p IS note 5. 

95. Tex.—St Paul Fire & Marine 
Ins. Co. V. Culwell, Com.App.. 62 S. 

W. 2d 100, reversing, Clv.App., 46 
S.W.2d 347. 

96^ Del.—^Huber v. Penn Mut Fire 
Ins. Co. of Chester County. Super., 
38 A.2d 729. 

Pa.—In re Gorman’s Estate, 184 A. 
86, 321 Pa, 292—Abbottsford Build¬ 
ing & Loan Ass’n v. William Penn 
Fire Ins. Co., 197 A. 504, 130 Pa. 
Super. 422. 
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propertj'®7 unless expressly so stipulated.®® It is 
a mercantile contract.®® As long as the terms and 
conditions made therefor are not unreasonable or 
in violation of legal rules and requirements^ the 
parties may make the contract of insurance on such 
terms and incorporate such provisions and condi¬ 
tions as they see fit to adopt ,2 and their rights will 
be determined from the contract as made.® 

A fire insurance policy is a contract between in¬ 
sured and insurer.4 It measures the rights of the 
parties thereunder,5 and both have obligations pur¬ 
suant to its terms.® It is a chose in action.^ 

Guaranty insurance. Where the performance of 
a building contract is insured, the contractor some- 
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times g^ves to the company an agreement to indem¬ 
nify it in case of loss on its part.® 

Liability insurance. The parties have a legal 
right to insert any stipulation and conditions in a 
policy of liability insurance that they may deem 
reasonable and necessary',® provided no principle of 
public policy is thereby contravened.Thus the 
policy may contain a provision limiting insurer’s li¬ 
ability and exempting it from liability in certain 
cases,ii or it may provide for liability for more 
than the minimum responsibility prescribed by stat- 
ute.i2 The parties are bound by the terms of the 
policy^® and the right of insured to recover is gov¬ 
erned thereby.l^ 


Subject matter of insurance see in¬ 
fra § 234. 

97. Ala.—^Montgomery v. Hart. 144 
So. 101, 102, 226 Ala. 471, citing 
Corpus juris. 

Arlz.—^Brogoitti v. Walter, 30 P.2d 
835, 887. 43 Arlz. 290, citing Corpus 
Juris —^Home Ins. Co., New York, 
V. Latimer, 264 P. 103, 33 Arlz. 288. 

Ill.—^Mack V. Liverpool & London & 
Globe Ins. Co., 160 KB. 222, 329 
Ill. 158, 57 A.L.R. 1039—East St. 
Louis Lumber Co. v. U. S. Branch 
of London Assur. Corporation, 246 
II1.APP. 574, 576, citing Corpus Jn- 
xis. 

Ind.—Indiana Mut. Cyclone Ins. Co. 
V. Rinard, 200 KE. 452, 454, 102 
Ind.App. 546, citing Corpus Juris. 

La.—In re Clover Ridge Planting & 
Mfg. Co., 151 So. 212, 178 La. 302 
—Robinson v. Phoenix Assur. Co., 
App., 150 So. 317—^Hartford Fire 
Ins. Co. V. Landreneau, 140 So. 52, 
54, 19 La.App. 280, quoting Corpus 
Juris. 

Md.—Rent-A-Car Co. v. Globe & Rut¬ 
gers Fire Ins. Ca, 148 A. 252, 158 
Md. 169. 

Mont.—Stevens v. Steck, 55 P.2d 7, 
101 Mont. 569. 

Okl.—Niagara Fire Ins. Co. v. Ae- 
bischer, 44 P.2d 5, 169 OkL 551. 

Or.—Miller v. Gold Beach Packing 
Co.. 282 P. 764, 131 Or. 302, 66 
A.L.B. 858. 

S.C.—Crook V. Hartford Fire Ins. Co., 
178 S.E. 254, 175 S.C. 42. 

Tex.—Shelton v. Providence Wash¬ 
ington Ins. Co., Civ.App., 181 S.W. 
2d 330. 

26 C.J. p IS note 5. 

98. Ill.—East St. Louis Lumber Co. 
V. U. S. Branch of London Assur. j 
Corporation, 246 Ill.App. 574, 576, 
citing Corpus Juris. 

Md.—^Rent-A-Car Co. v. Globe & Rut¬ 
gers Fire Ins. Co., 148 A. 252, 158 
Md. 169. 

26 C.J. p 18 note 7. 

99k KY.—-Brooklyn First Baptist 
Church V. Brooklyn Fire Ina Co., 
19 KY. 305, reversing 18 Barb. 69. 


L U.S.—Hudson Mfg. Co. v. New 
York Underwriters* Ifts. Co., C.C.A. 
Wls., 32 F.2d 460. 

Ky.—^Haselden v. Home Ins. Co. of 
New York, 57 S.W.2d 459. 247 Ky. 
530—^Niagara Fire Ins. Co. v. Mul¬ 
lins, 291 S.W. 760, 218 Ky. 473. 

26 C.J. p 63 note 74. 

2. U.S.—^Hudson Mfg. Co. v. New 
York Underwriters* Ins. Co., C.C.A. 
Wis., 32 F.2d 460. 

Ky.—^Haselden v. Home Ins. Co. of 
New York. 67 S.W.2d 459, 247 Ky. 
530—^Niagara Fire Ins. Co. v. Mul¬ 
lins. 291 S.W. 760, 218 Ky. 473. 

26 C.J. p 63 note 74. 

3. U.S.—^National Union Fire Ina 
Co. of Pittsburgh v. Anderson- 
Prlchard Oil Corporation, C.C.A. 
Okl., 141 F.2d 443. 

Ga.—SL Paul Fire & Marine Ins. Co. 
V. C. I. T. Corporation, for Use of 
Houston, 189 S.E. 890, 66 GaApp. 
101 . 

Ill.—^Mammina v. Homeland Ins. Co., 

9 N.E.2d 437, 291 IlLApp. 288. 
Mont.—Stevens v. Steck, 65 P.2d 7, 

101 Mont. 569. 

Standard, policy 

The right of parties after fire 
policy has been Issued must be deter¬ 
mined in accordance with terms of 
policy and derive no extra validity 
by reason of fact that the form is 
prescribed by the law.—Atlantic 
Joint Stock Land Bank of Raleigh v. 
Foster, 8 S.E.2d 235. 217 N.C. 416, 130 
A.L.R. 592. 

4. Ala.—Montgomery v. Hart, 144 
So. 101, 225 Ala. 471. 

Cal.—^Rufflno v. Queens Ins. Co., 33 
F.2d 26. 138 CaLApp. 528, modified 
on other grounds 33 P.2d 883, 138 
CaLApp. 528. 

Iowa.—^Elliott V. Farmers Mut. Fire 
Ins. Ass*n of Black HAwk Coimty. 

10 N.W.2d 556, 233 Iowa 766. 

Neb.—^Peony Park v. Security Ins. 

Co. of New Haven, Conn., 289 N.W. 
848, 137 Neb. 604. 

R.I.—^Inventasch v. Superior Fire 
Ins. Co.. 138 A. 89. 48 R.L 321. 
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5. Ky.—^Haselden v. Home Ins. Co. 
of New York, 67 S.W.2d 459, 247 
Ky. 630. 

6. Iowa.—^Elliott V. Farmers Mut. 
Fire Ins. Ass'n of Black Hawk 
County, 10 N.W.2d 556, 238 Iowa 
766. 

7. Mich.—^Watertown Fire Ins. Co. 
V. Grover & Baker Sewing Mach. 
Co., 1 KW. 961, 41 Mich. 181, 32 
Am.R. 146. 

N.J.—^Marts v. Cumberland MuL Fire 
Ins. Co.. 44 N.J.Law 478. 

8.. N.J.—^Maryland Casualty Co. v, 
Hanlon, 100 A. 357, 87 N.J.Bq. 167. 

9. Or.—^Blessing y. Ocean Accident 
& Guarantee Corporation, 54 P.2d 
300, 152 Or. 632. 

36 C.J. p 1059 note 59. 

10. Me.—^Rumford Falls Paper Co. 
V. Fidelity & Casualty Co., 43 A. 
503, 92 Me. 574. 

11. U.S.—^Associated Indemnity Cor¬ 
poration V. Bunney, C.C.A.Wa8h., 
137 F.2d 1. 

KY.—^Mason-Henry Press v. MtnSk 
Life Ins. Co., 106 KB. 826, 211 
KY. 489. 

36 C.J. p 1059 note 61. 

19. CaL—Grier v. Ferrant, App., 144 
P.2d 631. 

13. CaL—Wright v. Farmers Auto¬ 
mobile Inter-Insurance Exchange, 
102 P.2d 352, 39 CaLApp.2d 70. 

Vt.—Johnson v. Hardware Mut. Cas¬ 
ualty Co., 187 A. 788, 108 Vt. 269. 
Automobile liability lusnxauoe 
Duties of Insurer and insured un¬ 
der automobile liability policy arise 
out of policy and other duties law 
Imposes because of contractual re¬ 
lation.—Schneider v. Ft. Dearborn 
Casualty Underwriters, 258 IlLApp. 
58. 

14. Mo.—Ash-Grove Lime & Port¬ 
land Cement Co. v. Southern Sure¬ 
ty Co., 89 S.W.2d 434. 225 MoApp. 
712. 
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Life insurance. A contract of life insurance is 
said to be sui generis, and governed by rules pe¬ 
culiar to itself.^® It is property,and has prop¬ 
erty valuers It is a chose in action,even before 
the death of insured,20 but it is not a negotiable in- 
strument.2l While, as discussed supra § 25, with 
respect to the beneficiary a policy of life insurance 
is sometimes deemed to be in the nature of a testa¬ 
ment, yet as between the company and insured it is 


merely a contract,22 and the relation between the 
policyholder and the company is purely contractu¬ 
al,2® the rights of the parties being measured by the 
terms of the policy or contract.^-! Under some stat¬ 
utes the policy constitutes the entire contract be¬ 
tween the parties.25 A life policy issued in substi¬ 
tution of a certificate issued by a fraternal order 
will be treated as an ordinary life policy,26 in the 
absence of proof that the insurance contract is gov- 


15. La.—^In re Brotherhood of Loco¬ 
motive Firemen and Fnginemen, 
119 So. 79, 9 La.App. 74. 

37 C.J. p 378 note 26. 

16. La.—In re Brotherhood of Lo¬ 
comotive Firemen and Fnginemen, 
supra. 

17. U.S.—^Burnet v. Wells, 53 S.Ct 
761, 289 U.S. 670, 77 L.Ed. 1439. 
reversing, C.C.A., Wells v. Com¬ 
missioner of Internal Revenue, 63 
F.2d 425, certiorari granted Burnet 
V. Wells. 53 S.Ct. 628, 289 U.S. 
716, 77 L.Bd. 1469—Griffin v. Mc- 
Coach, C.C.A.Tex., 116 F.2d 261. 

Fla.—^Milam v. Davis. 123 So. 668, 97 
Fla. 916, certiorari denied Tiffany 
& Co. V. Davis, 60 S.Ct. 82, 280 U. 
S. 601, 74 L.Bd. 646. 

Ill.—Gumett V. Mutual Life Ins. Co. 
of New York, 268 Ill.App. 518, af¬ 
firmed 191 N.B. 250. 366 Ill. 612. 
Pa.—Riley v. Wlrth, 169 A, 139, 313 
Fa. 362. 

18. U.S.—Griffin v. McCoach, C.C.A. 
Tex., 116 P.2d 261. 

19. U.S.—^Burnet v. Wells, 53 S.Ct. 
761, 289 U.S. 670, 77 L.Ed. 1439, 
reversing, C.C.A., Wells v. Commis¬ 
sioner of Internal Revenue, 63 F. 
2d 425, certiorari granted Burnet 
V. Wells, 53 S.Ct 628, 289 U.S. 716, 
77 L.Ed. 1469. 

Ark.—^Progressive Life Ins. Co. v. 

Dean. 97 S.W.2d 62, 192 Ark. 1152. 
Fla.—Milam v. Davis, 123 So. 668, 97 
Fla. 916, certiorari denied Tiffany 
& Co. V. Davis, 60 S.Ct. 82, 280 U. 
S. 601, 74 L.Ed. 646. 

Mass.—^Kothe v. Phoenix Mut. Life 
Ins. Co., 168 N.E. 737, 269 Mass. 
148. 

N.C.—Cutter v, American Trust Co., 
197 S.E. 542, 213 N.C. 686. 

Pa.—Riley v. Wirth, 169 A. 139, 313 
Pa. 862. 

60 C.J. p 767 notes SO, 31. 
Negotiability see infra § 410. 

20. Ga.—Rylander v. Allen, 53 S.E. 
1032, 126 Ga. 206, 6 L.R.A.,N.S.. 
128, 5 Ann.Cas. 366—Steele v. Gat¬ 
lin, 115 Ga. 929, 42 S.E. 253, 59 L. 
R.A. 129. 

21. Meuss.—Stone v. Sargent, 107 N. 
E. 1014, 220 Mass. 446. 

22 . U.S.—Burnet v. Wells, 63 S.Ct 
761, 289 U.S. 670, 77 L.Bd. 1439, 
reversing, C.C.A., Wells v. Com¬ 


missioner of Internal Revenue, 63 
P.2d 425, certiorari granted Bur¬ 
net V. Wells. 53 S.Ct. 528, 289 U. 
S. 716. 77 L.Ed. 1469—^Robinson v. 
Exchange Nat. Bank of Tulsa, D.C. 
Okl.. 28 F.Supp. 244, modified on 
other grounds 31 F.Supp. 350. 
Ariz.—^Republic Nat. Life Ins. Co. v. 
Merkley, 124 P.2d 313, 69 Ariz. 
125. 

La.—Shuff V. Life & Casualty Ins. 
Co. of Tennessee, 6 La.App. 503, 
affirmed 114 So. 637, 164 La. 741. 
MicK—^Isaac Van Dyke Co. v. Moll, 
217 N.W. 29. 241 Mich. 255. 57 A. 
L.R. 692. 

Miss.—Cook V. Lamar Life Ins. Co., 
125 So. 409, 156 Miss. 16. 

N.T.—H. Sheiner. Inc., v. Massachu¬ 
setts Mut Life Ins. Co., 300 N.T. 
S. 419, 165 Misc. 569. 

Tenn.—^Fav^za v. New York Life 
Ins. Co.. 77 S.W.2d 812, 815, 168 
Tenn. 316, citing Oorpns JnziB. 
Tex.—First Texas Prudential Ins. 
Co. V. Smith, Clv.App.. 60 S.W.2d 
541, error dismissed. 

Wyo.—^Raymond v. National Life Ins. 

Co., 273 P. 667, 40 Wyo. 1. 

37 C.J. p 378 note 31. 

CombliiatloiL life and disability pol¬ 
icies are regarded as distinct con¬ 
tracts to effect different objects. 
U.S.—Pyramid Life Ins. Co. v. Sel¬ 
kirk. C.C.A.Tex.. 80 F.2d 553. 

Md.—Penn Mutual Life Ins. Co. v. 
Hartle, 166 A. 614, 165 Md. 120, 91 
A.L.R. 1466. 

Miss.—^Rosso V. New York Life Ins. 
Co., 128 So. 343, 157 Miss. 469, 69 
A.L.R. 883. 

OroTLp life policies are contracts 
and, like other contracts, must be 
enforced according to their terms.— 
Zelgler v. Equitable Life Assur. Soc. 
of U. S., 259 N.W. 769, 219 Iowa 872. 
23. U.S.—^Lindsey v. Prudential Ins. 
Co. of America, D.C.Mo., 16 F. 
Supp. 880, 882, citing CSozpns 
xis. 

Conn.—Shaw v. John Hancock Mut. 
Life Ina Co., 182 A. 472, 120 Conn, 
633. 

Ill. —Coons V. Home Life Ins. Co. of 
New York, 13 N.E.2d 482, 368 III. 
231, reversing 9 N.E.2d 419, 291 
I11.APP. 313. 

Tenn.—^Favazza v. New York Life 
Ins. Co., 77 S.W.2d 812, 815, 168 
Tenn. 315, citing Cozpns Jnzls. 
Tex.—^American Life Ina Co. v. Na- 
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bora 76 S.W.2d 407, 502, 124 Tex. 
221, citing Corpus Jniis, and re¬ 
versing American Life Ins. Co. v, 
Nabors, Clv.App., 48 S.W.2d 459. 

W.Va.—Thornton v. National Coun¬ 
cil Junior Order United American 
Mechanics, 158 S.E. 507, 508, 110 
W.Va. 412, citing Cozpiu Jnxis. 

37 C.J. p 378 note 32. 

24. U.S.—Lindsey v. Prudential ina 
Co. of America, D.C.Mo.. 16 F.Supp. 
880, 8S2. citing Corpus Juris. 

Ala.—^Volunteer State Life Ina. Co. 
V. Weaver, 167 So. 26S, 232 Ala. 
224. 

Ky.—National Life Ins. Co. of Mont¬ 
pelier, Vt., V. Hood’s Adm’r, 94 
S.W.2d 1022, 264 Ky. 516. 

La—Shuff V. Life & Casualty Ins. 
Co. of Tennessee, 6 La.App, 60S, 
affirmed 114 So. 637, 164 La. 741. 

Mich.—Isaac Van Dyke Co. v. Moll. 
217 N.W. 29. 241 Mich. 255, 67 
A.L.R. 692. 

N.C.—Whitaker v, Jefferson Stand¬ 
ard Life Ins. Co., 196 S.E. 328. 218 
N.C. 376. 

Pa.—Riley v. Wirth, 169 A. 139, 313 
Pa. 362. 

Tenn.—^Favazza v. New York Life 
Ina Co.. 77 S.W.2d 812, 815, 168 
Tenn. 315, citing Corpus Juris. 

Tex,—Empire Ins. Co. of Texas v. 
Cooper, Clv.App., 138 S.W.2d 159, 
error dismissed—Great Southern 
Life Ins. Co. v. Walters, Civ.App., 
40 S.W.2d 886, error dismissed. 

37 C.J. p 378 note 33. 

SlglLts determined with reference to 
agreed time of performance sad 
breach 

Md.—^New England Mut. Life Ina 
Co. of Boston, Mass. v. Hurst, 199 
A. 822, 174 Md. 596. 

Group insurance 

Employee who held certificate un¬ 
der group life policy was bound by 

terms and conditions of policy.— 

Szymanski v. John Hancock Mut. 

Life Ins. Co.. 8 N.W.2d 146, 304 Mich. 

483, 145 A.L.R. 947. 

25. Tex.—^First Texas Prudential 
Ins. Co. V. Smith, Civ.App., 60 S. 
W.2d 541, error dismissed. 

Matters constituting contract gener¬ 
ally see infra 5 299. 

26. Mo.—^Lowensteln v. Old Colony 
Life Ins. Co., 166 S.W. 889, 179 
Mo.App. 364. 
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erned by the laws relating to fraternal benefit so¬ 
cieties.-” 

A contract of life insurance is the creature of 
voluntary assent or agreement.^S The insurer has 
a right to select the particular risks it is willing to 
assume ;-9 it may decline to carry certain risks^*^ 
or it may fix its own terms for carr^dng them,31 in 
the absence of law or regulations to the contrar}'.®- 
So it is competent for the parties to contract as to 
the effective date of the policy,®3 and to agree that 
the policy shall take effect on a date prior to its 
actual execution or issue,and parties who, with¬ 
out being subjected to fraud or imposition, enter 
into such a contract are bound thereby.® 5 

Livestock insurance. Except to the extent that 
the peculiar nature of the subject matter or risk in¬ 
volves particular rights and liabilities, a contract of 
insurance on live stock is of the same nature, and 
is governed by the same principles of law, as con¬ 
tracts of indemnity against damage to other prop¬ 
erty from like perils,®® as where, as is sometimes 
the case, ordinary fire insurance policies cover live 
stock along with other property definitely located,®7 
or where the stock is insured against damage by 
lightning,®® or by wind, cyclone, or tornadoes.®® So 


also in policies covering loss by the death of ani¬ 
mals by accident or disease, now often written by 
companies organized for that particular class of 
business,, the provisions are peculiar only in so far 
as required by the nature and use of the property 
insured.^® 

Title insurance, A contract of title insurance is 
not mere guesswork,but it represents the opinion 
of a company which issues it, as to the validity of 
the title, backed by an agreement to make that 
opinion good in case it should prove to be mis¬ 
taken and loss should result in consequence to the 
insured.^® A contract guaranteeing title is one of 
insurance rather than suretyship.43 

§ 225. Agreements to Procure Insiirance 

In the absence of statute or agreement of the parties 
there Is no obligation on one person to procure insurance 
for the benefit of another, and no liability for failure to 
procure Insurance In the absence of a legal duty to do so; 
but the obligation may be Imposed by contract, and in 
such case one who falls to procure insurance is liable In 
damages for breach of his contract. 

In the absence of statute or agreement of the 
parties, a person is under no obligation to procure 
insurance for the benefit of another,^4 and there 


27. Mo.—Lowensteln v. Old Colony 
Life Ins. Co., supra. 

2a Miss.—Cook V. Lamar Life Ins. 
Co., 125 So. 409, 156 Miss. 16. 

29. Ala.—^Volunteer State Life Ins. 
Co. V. Weaver, 167 So. 26S, 232 
Ala. 224. 

Ky.—^Marks v. Supreme Tribe B. H., 
230 S.W. 640, 191 Ky. 385, 15 A.L. 
K. 1277. 

Beaulzlnff application to state plan 
of insnranoe as described in rate 
book was held not to commit insurer 
to issuance of policy containing any 
particular suicide and incontestable 
clauses.—Smith Bros. Properties Co. 
V. JEtna Life Ins. Co., C.C.A.Tex., 62 
F.2d 43. 

30. Mo.—^Reld V. American Kat As- 
sur. Co., 218 S.W. 957, 204 Mo.App. 
643. 

Tenn.—Mutual Ben. Health & Ac¬ 
cident Ass'n V. Dixon, App., 180 
S.W.2d 426. 

31. Ariz.—^Republic Nat Life Ins. 
Co. V, Merkley, 124 P.2d 813, 59 
Ariz. 125. 

Mo.—^Nielsen v. American Union Life 
Ins. Co., 155 S.W.2d 515, 236 Mo. 
App. 497—Reid v. American Nat 
Assur. Ca, 218 S.W. 957. 204 Mo. 
App. 643. 

Tex.—Southwestern Life Ins. Co. v. 
Houston. Civ.App., 121 S.W.2d 619, 
error refused. 

32. Ala.—^Volunteer State Life Ins. 
Co. V. Weaver, 167 So. 268, 232 
Ala. 224. 


Mo.—^Reid v. American Nat Assur. 
Co.. 218 S.W. 957, 204 Mo.App. 643. 

Tex.—Southwestern Life Ins. Co. v. 
Houston, Clv.App., 121 S.W.2d 619, 
error refused. 

33. U.S.—Shira v. New York Life 
Ins. Co.. C.C.A.Okl., 90 P.2d 953, 
affirming, D.C., 15 P.Supp. 259— 
New York Life Ins. Co. v. Tolbert, 
C.C.AC 0 I 0 ., 55 P.2d 10, certiorari 
denied Tolbert v. New York Life 
Ins. Co.. 62 S.Ct 407. 286 U.S. 651, 
76 L.Ed. 941. 

Mich.—^Metropolitan Life Ins. Co. v. 
Jankowski. 280 N.W. 766, 286 Mich. 
291. 

Construction of life Insurance con¬ 
tract as to commencement and 
duration see infra § 333. 

3A U.S.—Travelers Ins. Co. v. 

Wolfe, C.C.AOhio, 78 P.2d 78. cer¬ 
tiorari denied Wolfe v. Travelers 
Ins. Co., 56 S.Ct 158, 296 U.S. 635, 
80 L.Ed. 452. 

Ky.—^Fish’s Ex*x v. Massachusetts 
Mut Life Ins. Co., 128 S.W.2d 953, 
278 Ky. 492. 

Tenn.—^Neighbors v. Union Central 
Life Ins. Co., 69 S.W.2d 618, 17 
Tenn.App. 612. 

Utah.—Continental Casualty Co. v. 
Industrial Commission of Utah, 
210 P. 127, 61 Utah 16. 

Va.—^New York Life Ins. Co. v. 
Franklin, 87 S.E. 684, 118 Va. 418. 

Antedating held supported by snflU 
dent consideration 

Mo.—Winters v. Reserve Loan Life 
Ins. Co., 290 S.W. 109. 221 MoApp. 
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519, certiorari quashed State ex 
rel. Winters v. Trimble, 290 S.W. 
115. 815 Mo. 1296. 

35. Va.—New York Life Ins. Co. v. 
Franklin. 87 S.B. 684, 118 Va, 418. 

3a Mo.—^Wilson v. Hartford Fire 
Ins. Co., 264 S.W. 266, 800 Mo. 1. 

88 C.J. p 100 note 8. 

37. Iowa.—Peterson v. Mississippi 
Valley Ins. Co., 24 Iowa 494, 95 
Am.D. 748. 

3a Mich.—^Hapeman v. Citizens’ 
Mut Fire Ins. Co.. 85 N.W. 464, 126 
Mich. 191, 86 Am.S.R. 636. 

88 C.J. p 100 note 10. 

39. Iowa.—Jordan v. Iowa Mut. Tor¬ 
nado Ins. Co., 130 N.W. 177, 161 
Iowa 73. Ann.Cas.l913A 266—Wil¬ 
son V. Hawkeye Ins. Co.. 30 N.W. 
22, 70 Iowa 91. 

40. Iowa.—Tripp v. Northwestern 
Live Stock Ins. Co., 69 N.W. 1, 
91 Iowa 278. 

88 C.J. p 100 note 12. 

41. Pa.—Foehrenbach v. (Jerman- 
American Title & Trust Co„ 66 A 
561. 217 Pa. 381, 12 L.R.A,N.S., 
465. 118 Am.S.R. 916. 

62 aj. p 1063 note 4. 

4a Pa.—Foehrenbach v. German- 
American Title & Trust Co., su¬ 
pra. 

62 C.J. p 1068 notes 1 [a], [b], 6. 

43. Or.—De Carl! v. O’Brien. 41 P. 
2d 411, 160 Or. 86. 97 AL.R. 698. 

44. Tex.—Service Finance Corpora- 
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can be ho liability for failure to procure insurance 
where there is no legal duty to do so.45 The ob¬ 
ligation may, however, be imposed by contract, 
and where one having an interest in the property 
enters into a valid undertaking, whether express or 


implied, to have property insured, and fails to do 
so, he is liable in damages for breach of his con¬ 
tract to the person for whose benefit such contract 
existed.*^ Where the parties have entered into a 
written agreement, whether one was obligated to 


tion V. Brombauffh, Clv.App., 135 S. 
W.2d 50-3. 

Duties and liabilities of: 

Agent to effect insurance general¬ 
ly see Agency § 161 e. 

Bailee to effect Insurance generally 
see Bailments S 23. 

Broker or Insurance agent em¬ 
ployed to effect Insurance for 
principal see supra § 172. 
Conditional buyer la under no ob¬ 
ligation to the seller to Insure the 
thing purchased against loss by fire. 

—Hoverstock v. Darrow, 179 N.B. 
790. 94 Ind.App. 83. 

Holder of secured notes | 

(1) In the absence of agreement, 
the purchaser of notes secured by a 
chattel mortgage Is under no obli¬ 
gation to have the chattel Insured.— 
Valley Securities Co. v. Scruggs, 122 
So. 139, 14 Xja.App. 478—^Auto Line 
Co. V. Wade B. Plauche Co., 4 La. 
App. 16. 

(2) The assignee of notes secured 
by a conditional sales contract who 
had an Insurance policy issued to 
himself and the purchaser is under 
no legal obligation to have the pol¬ 
icy transferred to a subsequent pur¬ 
chaser of the chattel.—Hheuban v. 
Commercial Inv, Trust, 128 A. 807, 
81 N.H. 498, 41 A.L.R, 1280. 

Vendor is not obliged to Insure or 
keep up Insurance on property sold, 
or to notify the purchaser in case 
a policy of Insurance expires.—^Brew¬ 
er V. Herbert, 30 Md. 301, 96 Am.D. 
582. 

45. Ky.—^Black Motor Co. v. Thom¬ 
as, 147 S.W.2d 696. 285 Ky. 267— 
IT. S. Bond & Mortgage Corpora¬ 
tion V. Berry. 61 S.W.2d 293, 249 
Ky. 610. 

Me.—Pendexter v. Simonds, 183 A. 
127, 184 Me. 142. 

N.H.—^Rheuban v. Commercial Inv. 
Trust, 128 A. 807, 81 N.H. 498, 41 
A.L.R. 1280. 

Tex.—Service Finance Corporation 
v. Brombaugh, Civ.App.. 135 S.W. 
2d 503. 

GratuitonB attempt to insure car 
was held not to estop automobile | 
denier to recover on draft given for 
price of car destroyed while unin¬ 
sured.—Republic Thrift Syndicate v. 
Atkinson, Tex.Clv.App., 21 S.W.2d 
1102 . 

TThere terms of sale axe set forth 
iu writing which does not require 
seller to keep goods insured, recov¬ 
ery for his failure to do so is un¬ 
authorized unless agreement of sell¬ 
er to insure was omitted from writ¬ 


ing by fraud or mistake.—Mammoth 
Garage v. Taylor, 295 S.W. 429. 220 
Ky. 499. 

Liability to person not covered by 
agreement 

A conditional seller agreeing to In¬ 
sure the goods to protect the Inter¬ 
ests of the buyer and seller is not 
liable for failure to have the policy 
cover the interest of a person pur¬ 
chasing from the buyer.—Mack In¬ 
ternational Motor Truck Corporation 
V. Wachovia Bank & Trust Co., 156 

S. E. 787, 200 N.C. 157. 

46. N.J.—^Automotive Collateral Co. 

V. I. P. & Huntzlnger Co., 131 A. 
896, 102 N.J.Law 430. 

N.T.—^Platzer v. Cutting Larson Co., 
Inc., 190 N.T.S. 769. 

Va.—^Alsop Motor Corporation v. 

Barker, 128 S.B. 350. 138 Va. 598. 
Particular ooatxaots construed 

(1) Contract requiring seller to in¬ 
sure at buyer’s expense.—^Perryman 
Bums Coal Co. v. Northwestern Fire 
& Marine Ins. Co., 223 N.T.S. 559. 
130 Mlsa 396. 

(2) Agreement by purchaser to in¬ 
sure the property against fire, pay¬ 
able to seller as his interest might 
appear.—^Parwell v. Johnson, 201 N. 

T. S. 327, 121 Misc. 556. 

(3) Agreement merely authorizing 
conditional seller to purchase in¬ 
surance in such form and amounts as 
he might require.—^Black Motor Co. 
v. Thomas, 147 S.W.2d 696, 285 Ky. 
267. 

<4) Conditional sales contract, pro¬ 
viding that seller could keep automo¬ 
bile insured.—Dahlhjelm Garages v. 
Mercantile Ins. Co. of America, 270 
P. 434, 149 W'ash. 184. 

(6) Conditional purchaser’s cove¬ 
nant to Insure organ sold.—Reuter 
Organ Co, v. First Methodist Episco¬ 
pal Church of Kelso. 109 P.2d 798, 7 
Wash.2d 310. 

(6) Provision that seller might in¬ 
sure “to properly protect” purchas¬ 
er, seller, and seller's assignee.—^Di 
Mauro v. .^tna Ins. Co., 164 A. 494, 
116 Conn. 246. 

(7) Contract to purchase chattel 
mortgage on automobile which im¬ 
posed duty on mortgagor to keep au¬ 
tomobile insured, but gave holder of 
mortgage option to obtain insurance 
in case mortgagor should fail to do 
so.—Service Finance Corporation v. 
Brombaugh, Tex.Civ.App., 135 S.W. 
2d 503. 

(8) Contract for exchange of prop¬ 
erties providing for furnishing of 
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title insurance forthwith.—Miskey v. 
Mazey, 274 P. 698, 150 Wash. 676. 

(9) Agreement by seller of auto¬ 
mobile to furnish the buyer with a 
car for temporary use until the new 
one could be procured and to keep 
the buyer insured against liability 
while operating such car.—^Ford v. 
Stevens Motor Car Co., 220 S.W. 980, 
203 Mo.App. 669. 

(10) Contract whereby hog raisers 
employed truckman, obligated to car¬ 
ry Insurance on truck, title to which 
was placed in hog raisers as securi¬ 
ty.—Rudolph V. Johnson. 16 P.2d 152, 
127 CaLApp. 451. 

(11) Agreement by bank to keep 
cotton covered by trust deeds insured 
up to aggregate amounts of loans 
made for cotton purchases.—Citizens’ 
Bank v. Frazier, 127 So. 716, 157 
Miss. 298. 

(12) Agreement of vendor to have 
policy transferred.—^U. S. Bond & 
Mortgage Corporation v. Berry, 61 S. 
W.2d 293, 249 Ky. 610. 

47. U.S.—Rice Oil Co. v. Atlas As- 
Bur. Co., C.C.A-Mont., 102 P.2d 561. 
Ala.—Pearl Assur. Co. v. Hartford 
Fire Ins. Co., 195 So, 747, 749, 
239 Ala. 515, citing Corpus J^uls. 
Miss.—Lusk-Harblson-Jones, Inc., v. 

Universal Credit Co., 145 So. 623. 
N.J.—^Lazar v. Cohen. 22 A.2d 414, 
127 N.J.Law 810—^Automotive Col¬ 
lateral Co. V. I. F. & Huntasinger 
Co.. 131 A. 896, 102 N.J.Law 430. 
N.C.—Interstate Folding Box Co. v. 
City Transfer & Storage Co.. 186 
S.E. 155, 210 N.C. S29—Mack In¬ 
ternational Motor Truck Corpora¬ 
tion V. Wachovia Bank & Trust Co., 
156 S.E. 787. 200 N.C. 157. 

Okl.—Simons v. Harber, 243 P. 510, 
116 Okl. 288. 

Pa.—Zortman v. Volk. 97 Pa.Super. 
137. 

Tex.—^Murray Co. v. Gilbert, Civ. 
App., SO S.W.2d 805, S06, citing 
Corpus Juris—^Walcowich Bros. v. 
Hysaw. Civ.App.. 9 S.W.2d 1046. 
Va.—Alsop Motor Corporation v. 

Barker, 123 3.B. 350, 138 Va. 698. 
26 C.J. p 43 note 77. 

Agreements: 

Between mortgagor and mortgagee 
see the C.J.S. title Mortgages S 
328, also 41 C.J. P 641 note 67 et 
seq. 

To renew see infra § 283. 

Contract to procure Insurance as 
maritime contract see Admiralty 
SS 25. 34. 

Executory contracts to insure see 
inf:a S 229. 
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procure insurance will be determined by the writ¬ 
ten agreement.'^s xhe contract relied on must be 
one mutually binding and supported by a . consid¬ 
eration,or the arrangement must be of such a na¬ 
ture as to operate by way of estoppel.50 

A contract to obtain a good policy of insurance 
implies the procuring of insurance from a company 
able and willing to pay in case of loss.®^ A con¬ 
tract made in one state to obtain insurance on prop¬ 
erty situated in another state imports the procuring 
of a policy enforceable in either state.52 An agree¬ 
ment to maintain adequate insurance does not make 
the person a guarantor of the solvency of the in¬ 
surance company in which the insurance was car- 
ried.5S It has been said that failure to procure in¬ 
surance under a contract is not an act of negli¬ 
gence but recovery in some cases has been based 
on negligent failure to insure in accordance with 
the agreement of the parties.56 Where the ven¬ 
dor under the contract of sale assumes to procure 
insurance on the property, he has the duty of ex¬ 
ercising due care,®® but this rule does not apply 
where, insuring, the seller merely exercises an op¬ 
tion under his contract®^ A person procuring in¬ 
surance for another is not liable for error in mis¬ 
describing the property in the policy where insured 
could not have recovered under the policy if ±e 
property had been correctly described,®® 


Where the assignee of a contract for conditional 
sale of a chattel authorizing him to collect, compro¬ 
mise, receipt for, or discharge any insurance, ob¬ 
tains insurance for which the purchaser pays, such 
assignee is charged vrith notice of the terms and 
conditions of the policy delivered to him and is 
under a duty to disclose such terms to the insured 
buyer;®® and if he fails to do so and does nothing 
toward adjusting a loss, and the buyer loses his 
right to recover on the policy because of failure to 
commence suit within the time permitted thereby, 
the assignee is liable to insured for the damages 
sustained.®® , 

Group insurance. It is no defense to an action 
by a beneficiary of a life insurance policy on the 
life of defendant’s employee for breach of contract 
to pay the premiums as part of the employee’s com¬ 
pensation as long as he remains in the employ of 
defendant that insured could have changed the 
beneficiary where he died without doing so;®l but 
the beneficiary has no right of action for letting 
the insurance lapse without notice where defendant 
gratuitously insured the employee’s life,®® partic¬ 
ularly in the absence of a showing that defend¬ 
ant was plaintiffs agent to keep the insurance in 
force.®® An employer who in making deductions 
from an employee’s salary merely states that the 
employee had been or would be covered by a par- 


48. Tex,—Service Finance Corpora¬ 
tion V. Brombaugh, Civ.App., 135 
S.W.2d 503. 

49. N.H.—Prescott v. Jones, 41 A- 
352. 69 N.H. 305. 

Tex.—^Republic Thrift Syndicate v. 

Atkinson, Civ.App., 21 S.W.2d 1102. 
Facts held to show no contract 
U.S.—M. J. Tashjian & Co. v. Rail¬ 
way Express Agency, D.C.N.T., 31 
F.Supp. 182. 

Wis.—^Johnson v. Brown, 288 N.W. 
239, 232 Wis. 642. 

Alleged oontxaot held too indefinite 
to form basis for action.—Porster- 
Davis Motor Co. v. Slaterbeck, 98 P. 
2d IT, 186 Okl. 395. 

Contraot held snfUoieiLily definite 
to require enforcement—^Dahlhjelm 
Garages v. Mercantile Ins. Co. of 
America, 270 P. 434, 149 Wash. 184. 
Authority of agent 
Where negotiations with a sales¬ 
man for the purchase of an automo¬ 
bile reached an impasse, the buyer 
in the exercise of ordinary care was 
charged with knowledge that subse¬ 
quent dealings with the president of 
the sales company who substantially 
i.iet buyer’s terms were de novo, 
precluding buyer from recovery from 
sales company for failure to acquire 
collision insurance for him, where 
only the salesman had offered such 


Insurance, particularly where the 
salesman lacked authority to make 
credit sales without the approval of 
the sales manager or president of 
the automobile sales company, and 
had no authority to bind the sales 
company to effect collision insurance 
which was not required by the 
finance company.^—^Brown v. Monroe 
Automobile & Supply Co., La.App., 
180 So. 151. 

Option. cozLtz«bot 

Under provision in agreement to 
purchase chattel mortgage on auto¬ 
mobile in which mortgagor express¬ 
ly covenanted to keep automobile in¬ 
sured and which gave holder of 
mortgage option to obtain insurance 
In case mortgagor should fall to do 
so, holder was under no affirmative 
duty to obtain insurance, and hence 
holder’s failure to obtain Insurance 
was not actionable.—Ser\’lce Finance 
Corporation v. Brombaugh, Tex.Clv. 
App„ 135 S.'VV.2d 603. 

60. N.H.—^Prescott v. Jones, 41 A. 
352, 69 N.H. 305. 

51. N.T.—Landusky v. Beime, 80 N. 
T.S. 238, SO App.Div. 272, affirmed 
70 N.E. 1101. 178 N.T. 561. 

58. N.T.—Landusky v. Belme, su¬ 
pra. 

53. Mo.—Kansas City Structural 
Steel Co. v. Liilitles Bldg. Corpo¬ 


ration, 96 S.W.2d 1176, 339 Mo. 68, 
106 A.L.IL 244. 

64i Ala.—Gober Motor Co. v. Moi> 
row, 118 So. 546, 218 Ala. 324. 

55. Ga.—^North American Loan & 
Savings Ass’n v. Dykes. 198 S.E. 
831. 58 Ga.App. 457. 

Mont—Earlywlne v. a L T. Cor¬ 
poration, 101 P.2d 69, 110 Mont 
295. 

N.C.—^Melselman v. Wicker, 30 S.E.2d 
817. 

5& Ala.—Wade v. Robinson, 118 So. 
346, 216 Ala. 883. 

Duty to colloot Insnraiioe 

Ala.—^Robinson v. Wade, supra. 

67. Ala—Gober Motor Co, v. Mor¬ 
row. 118 So. 545, 218 Ala. 324. 

68. Tenn.—^Bowling v. Hamblen 
County Motor Co., 66 S.W.2d 229, 
16 Tenn.App. 52. 

59. Cal.—Orfanos v. California Ins. 
Co., 84 P.2d 233, 29 Cal.App.2d 75. 

90. Cal.—Orfanos v. California Ins. 
Co., supra. 

81 . Ala—Meyerson v. New Idea 
Hosiery Co., 115 So. 94, 217 Ala 
168. 55 A.L.R. 1231. 

68. Ala—^Meyerson v. New Idea Ho¬ 
siery Co., supra 

63. Ala—^Meyerson v. New Idea Ho¬ 
siery Co., supra 
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ticular group insurance policy when in fact such 
employee was not eligible for insurance and not 
insured is not liable for loss sustained by reason of 
the failure to insure the employee in the absence 
of a showing that the employee, in reliance on the 
statement, failed to procure other insurance.®^ 

Performance of contract. Defendant is not lia¬ 
ble for a breach where plaintiff has received the 
coverage contracted for,®® nor is he liable on the 
policy issued.®® A contract between an independ¬ 
ent contractor and his principal requiring the for¬ 
mer to carry compensation for all employees and 
authorizing the principal to arrange for the insur¬ 
ance and deduct the expense thereof from the 
amount due under the contract merely constitutes 
the principal the agent of the independent contrac¬ 
tor to obtain the insurance protection and to pay 


the premium to the insurance carrier,®^ and does 
not make the principal liable as an insurance car¬ 
rier.®® Where a conditional sale contract requires 
the buyer to insure the seller’s interest, and a sum 
to cover an insurance premium is included in the 
amount for which a note is given by the purchas¬ 
er, the purchaser is discharged from any further 
obligation to insure the seller’s interest.®® In the 
absence of a specific agreement for delivery of an 
insurance policy, the delivery of a certificate that 
insurance has been effected is sufficient.Non¬ 
performance is excused where performance was im¬ 
possible because the insurance companies refused 
to insure.'*^ 

Remedies for failure to procure insurance* 
General rules of procedure, including general 
rules of pleading'^2 general rules of evidence,*^® 


64. Ga.—^Mlnter v. Georgia PigrglT*- 
Wigffly Co., 194 S.E. 176, 185 Ga. 
116. 

65. Cal.—Naify v. Pacific Indemnity 
Co., 76 P.2d 663, 11 Cal.2d 6, 115 
A-L.R. 476. 

Ill.—Jenninffs v. Illinois Automobile 
Club, 49 N.E.2d 847, 319 I11.APP. 
587. 

Miss.—IT. S. Fidelity & Guaranty 
Co. V. Parsons, 122 So. 544, 154 
Miss. 687. 

Mo.—Kansas City Structural Steel 
Co. V. Utilities Bldgr. Corporation, 
95 S.W.2d 1176, 839 Mo. 68, 106 
AL.R. 244. 

N.T.—Conners v. Winans, 204 N.Y.S. 

142, 122 Misc. 824. 

AmouLt of insnraaxoe 
Where contractor agreed to be li¬ 
able for all damages caused by lire 
before the completion of remodel¬ 
ings work, owner agreed to and did 
take out Insurance for the benefit 
of himself and contractor, and the 
building burned. It was no defense 
to owner’s suit to recover from con¬ 
tractor and its surety the difference 
between the Insurance proceeds and 
the fire loss tiiat the Insurance was 
not taken out for the full value of 
the building, for insurance generally 
is not taken out for full value.— 
Crymes v. Gaul, 117 S.E. 408, 124 S.C. 
361. 

Title tiunuaaioe, obtained within 
six days after execution of exchange 
contract, was furnished “forthwith.” 
—^Mlskey v. Mazey, 274 P. 698, 160 
Wash. 676. 

66. N.J.—Hollender v. Bergen Coun¬ 
ty Automobile Club, 174 A. 222, 118 
N.J.Law 657. 

87. Ky.—Vires v. Dawkins Dog & 
Mill Co., 42 S.W.2d 721, 240 Ky. 
550. 

68. Ky.—^Vlres v. Dawkins Log & 
Mill Co.,, supra. 

68. N.T.—Smith v. Heilman Motor 


Corporation, 204 N.T.S. 229. 122 
Misc. 422. 

TO. U.S.—Johnson & Higgins v. 
Charles F. Garrigues Co., D.C.N. 
Y., 22 F.2d 454, modified on other 
grounds, C.C.A, 80 F.2d 251. 

71. Ark.— A, H. Scoggin & Co. v. 
City Nat. Bank, 299 S.W. 1033, 175 
Ark. 461. 

78. ComplalaLt or petition held to 
state oanse of action 
Ga.—^North American Loan & Sav¬ 
ings Ass’n V. Dykes, 198 S.E. 881, 
58 Ga.App. 457. 

La.—^McConnell v. Harris Chevrolet 
Co., App., 147 So. 827. 

Okl.—Simons v. Harber, 243 P. 610, 
116 Okl. 233. 

Ck)mplaint or petition held Insuffi¬ 
cient 

(1) In general.—^Peyton v. Metro¬ 
politan Life Ins. Co., La.App., 14 S 
So. 721, followed In Peyton v. Mor¬ 
gan's Louisiana & T. R. & S. S. Co., 
La.App., 148 So. 724. 

(2) To state cause of action for 
breach of oral agreement to Insure 
truck.—Williams v. International 
Harvester Co., 141 P.2d 887, 172 
Or. 270. 

Answer held insufficient to allege 
that agreement was not Included 
within written contract.—Cunning¬ 
ham V. Holzmark, 37 S.W.2d 956, 225 
Mo.App. 762, motion overruled 47 S. 
W.2d 1097, 226 Mo.App. 762. 

73. Burden of proof 

(1) In Insured's suit against as¬ 
signee of contract for conditional 
sale of insured truck to recover for 
loss of right to insurance after theft 
of truck, assignee, in seeking to 
avoid liability on ground that an em¬ 
ployee of insured had stolen truck 
and that insurer was not liable in 
case of such a theft, stood in shoes 
of insurer and had burden of show¬ 
ing that thief was an employee of 
insured at time of theft—Orfanos v. 
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California Ins. Co., 84 P.2d 233, 29 
Cal.App. 2d 76. 

(2) Burden was on cross-complain¬ 
ing defendant, claiming damages to 
automobile caused by fire on theory 
that plaintiff breached contract to 
procure automobile insurance, to al¬ 
lege and prove that insurance plain¬ 
tiff agreed to procure covered loss by 
fire.—^Robert & St. John Motor Co. v. 
Bains, Tex.Clv.App., 67 S.W.2d 872. 
Evidence h^d admissible 

(1) In general.—^Posnick v. Sted- 
man, 220 N.Y.S. 251, 219 App.Div- 
610. 

(2) Evidence tending to show the 
rates and charges of a finance cor¬ 
poration for insurance and carry¬ 
ing charges in connection with the 
sale of the same type of automobile 
as that purchased by plaintiff.—^Far- 
low V. Barton, 3 S.B.2d 777, 60 Ga. 
App. 287. 

Evidence hffid sufficient 

(1) In general.—Cunningham v. 
Hotoark, 47 S.W.2d 1097, 226 Mo. 
App. 762, overruling rehearing 37 S. 
W.2d 956, 225 Mo.App. 762. 

(2) To support judgment for de¬ 
fendant.—Smith v. American Dis¬ 
count Co., 18 S.B.2d 126, 220 N.a 
821. 

(3) To sustain finding that con¬ 
tractor waived requirement that own¬ 
er take out insurance in joint names 
of himself and contractor.—^Price v. 
Seibel, App., 253 S.W. 212, certiorari 
quashed State ex rel. Seibel v. Trim¬ 
ble. 253 S.W, 216, 299 Mo. 164. 

(4) In action for negligent failure 
to keep plaintiff's Interest in equip¬ 
ment being purchased, insured, to 
authorize verdict for plaintiff.—^Mei- 
selman v. Wicker, N.C., 30 S.E.2d 
817. 

Evidence held i n su fficie n t 

(1) In general, liability.—Christof- 
ferson v. General Motors Corpomr 
tion, I11.APP., 54 N.E.2d 642. 
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and including general rules governing the trial^^ 
are applicable in actions to recover damages result¬ 
ing from failure to procure insurance. It is not 
necessary, in order to establish defendant’s liability, 
to show that his acts were motivated by an intent 
to deceive plaintiff.'^s Where plaintiff has suffered 
no loss by failure of defendant to procure insurance, 
plaintifTs damage is damnum absque injuria.^® The 
purchaser of, a chattel on a conditional sales con¬ 
tract does not waive his right to claim damages for 
breach of a contract to procure insurance by mak¬ 
ing payments after the loss where the title at the 
time of the loss has not vested in him.77 

The measure of damages for breach of the con¬ 
tract to procure insurance is the amount which 
might have been recovered under such insurance if 
procured as agpreed,*^® and nominal damages may 
be recovered even though no actual loss is shown.^® 
Plaintiff is not entitled to recover the amount paid 
to defendant to effect the insurance, however, since 
if plaintiff was entitled to the insurance or its equiv¬ 
alent by way of damages he would be required to 
pay the cost of a policy.S<> A person who fails to 


effect insurance in an agreed company which be¬ 
comes insolvent is liable for the dividend which the 
company would have paid on the loss.81 

§ 226. Implied Contract of Insurer 

An Insurer impliedly agrees with its policyholders 
that It will continue Its business, keep on hand the funds 
required by law for their security, and remain in a con¬ 
dition to perform its obligations as long as its contracts 
continue. 

The implied contract of a company with its pol¬ 
icyholders is that it will continue its business, keep 
on hand the fund required by law for their security, 
and remain in a condition to perform its obliga¬ 
tions as long as its contracts continue.82 The 
thing of fundamental and supreme importance in 
the conduct of the business of life insurance is to 
pursue such methods as will place all policyholders 
on a plane of exact equality so far as the certainty 
of the payment of valid death claims is concern¬ 
ed ;88 all other features and considerations, such as 
the distribution of profits, must, in every properly 
managed company, be held in strict subordination 
to this paramount dntyM 


B. ELEMENTS AND REQUISITES IN GENERAL 


§ 227. In General 

The elements of a contract of insurance are a subject 
matter, a risk or contingency insured against and the 


duration thereof, a promise to pay or Indemnify In a 
fixed or ascertainable amount, a premium and the period 
of payment thereof, and an agreement of the parties on 
all the essential elements. 


(2) To sustain defense.—Orfanos 
V. California Ins. Co.. 84 P.2d 238, 29 
Cal.App.2d 75. 

(3) To sustain verdict.—Griffith v. 
Anderson. 124 P.2d 599, 109 Colo. 265. 

(4) In action on note given for au¬ 
tomobile subsequently destroyed by 
fire, to show extinction of defend¬ 
ant’s obligation by plaintiff’s viola¬ 
tion of agreement to keep insurance 
policy on automobile alive until note 
was paid.—Finance Sec. Co. v. Reid. 
132 So. 765, 15 L.a.App. 667. 

74. Evidence held for Jury 
Ark.—Broyles v. International Har¬ 
vester Co., 150 S.'W.2d 733, 202 
Ark. 267. 

Mo.—Cunningham v. Holzmark, 37 S. 
W.2d 956, 225 Mo.App. 762. motion 
overruled 47 S.W.2d 1097, 226 Mo. 
App. 762. 

Pa-—^Teazel v. C. Trevor Dunham, 
Inc., 88 Pa.Super. 187. 

Bequeated izurtznotion held properly 
refused 

Mo.—Cunningham v. Holzmark, 87 
S.'W.2d 956, 225 Mo.App. 762, mo¬ 
tion overruled 47 S.W.2d 1097, 225 
Mo.App. 762. 

Xnstmotion hold erroneoiis under 
proof 

N.y.—Calumet & Hecla Mining Co. v. 
Stafford, 179 N.Y.a 672. 


75. Mont.—^Earlsrwine v. C. I. T. 
Corporation. 101 P.2d 69, 110 Mont. 
295. 

76. Colo.—Griffith v. Anderson, 124 
P.2d 599, 109 Colo. 265. 

77. Wash.—Dahlhjelm Garages v. 
Mercantile Ins. Co. of America, 270 
P. 484. 149 Wash. 184. 

78- N.C.—^Mack International Motor 
Truck Corporation v. Wachovia 
Bank & Trust Co., 166 S.E. 787, 200 
N.C. 157, 

Or.—^IVllliams v. International Har¬ 
vester Co.. 141 P.2d 837, 172 Or. 
270. 

—^Hagan Lumber Co. v. Duryea 
School Dist., 121 A. 107, 277 Pa. 
346—^Zortman v. Volk, 97 Pa.Super. 
137. 

Tex.—^Robert & St. John Motor Co. 

V. Bains, Clv.App., 67 S.W.2d 872. 
Va.—Alsop Motor Corporation v. 

Barker. 123 S.E. 360. 138 Va, 698. 
26 C.J. p 43 note 83. 

Seller nndertakizig to make good 
buyer’s loss after denial of liability 
by insurance company must pay 
same amount insurance company 
would have paid,—McAlister v. Niels 
Hansen Mfg. Co., 269 P. 789, 148 
Wash. 642. 


Conditional sdller of organ could 
not recover both on notes given for 
purchase price and for breach of 
buyer’s covenant to Insure the or¬ 
gan, and hence amount which seller 
had received under the notes would 
be credited against value of the or¬ 
gan at its time of destruction by fire, 
recovered by seller for breach of 
covenant to insure.—^Reuter Organ 
Co. v. First Methodist Episcopal 
Church of Kelso. 109 P.2d 798, 7 
Wash.2d 310. 

79. N.T.—Tanenbaum v. Simon, 81 
N.Y.S. 665, 40 Misc. 174, affirmed 
82 N.Y.S. 1116, 84 App.Div. 642. 

Or.—^^Vllllams v. International 
Har\'ester Co.. 141 P.2d 837, 172 
Or. 270. 

81. Ill.—Chicago Bldg. Soc, t. Cro¬ 
well. 65 Ill. 453. 

82. N.Y.—Wolfe V. Washington Life 
Ins. Co., 118 N.Y.S. 699. 68 Misc. 
671. 

87 C.J. p 368 note 31. 

83. Ky,—Miller v. New York Life 
Ins. Co., 200 S.W. 482, 179 Ky. 
246. 

94. Ky.—Miller v. New York Life 
Ins. Co., supra. 
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Insurance involves distribution of the risk.*® The 
elements of a contract of insurance are: a subject 
matter,*® a risk or contingency insured against,*7 


and the duration thereof;*® a promise to pay or to 
indemnify®* and a promise to pay or indemnify in 


58 S.Ct. 23, 302 U.S. 703, 82 L.Ed. 


S6. U.S.—^Helverlngr v. Le Gierse, 61 
S.Ct. 646, 362 0.S. 531, 85 L.Ed. 996. 
reversing, C.C.A,, Commissioner of 
Internal Revenue v. Le Gierse, 110 
F.2d 734, certiorari granted Hel¬ 
vering V. Le Gierse, 61 S.Ct. 32, 
311 U.S. 625, 85 L.Ed. 397. 

D.C.—Jordan v. Group Health Ass*n, 
107 P.2d «33, 71 App.D.C. 38. 
sB6. U.S.—Bankers Indemnity Ins. 
Co. V. Pinkerton, C.C.A.Cal., 89 P. 
2d 194, followed In Bankers In¬ 
demnity Ins. Co. V. Lundgren, C.C. 
ACal., 89 F.2d 200, certiorari de¬ 
nied 58 S.Ct. 23. 302 U.S. 703, 82 
L.Ed. 548, and certiorari denied 
Bankers Indemnity Ins. Co. v. 
Pinkerton, 58 S.Ct. 23, 302 U.S. 704. 
82 L.Ed. S43. 

Arls.—Employers* Liability Assur. 
Corporation v. Frost, 62 P.2d 320, 
48 Ariz. 402, 107 A.L.R. 1413— 
Queen Ins. Co. v. Watson, 253 P. 
440, 31 Ariz. 340. 

Ky.—State Automobile Mut Ins. Co. 
V. Bowie, 134 S.W.2d 601, 280 Ky. 
694—Preferred Risk Fire Ins. Co. 
V. Neet, 90 S.W.2d 39, 262 Ky. 257 
—Royal Indemnity Co. v. May & 
Ball. 800 S.W. 347. 222 Ky. 167. 
Mich.—Martin v. Lincoln Mut Cas¬ 
ualty Co.. 281 N.W. 390, 285 Mich. 
646. 

Mo.—Murphy v. Great American Ins. 

Co.. 285 S.W. 772, 221 Mo.App. 727. 
^s’eb.—^Whitehall v. Commonwealth 
Casualty Co.. 248 N.W. 692, 126 
Neb. 16. 

N.T.—Ollendorff Watch Co., Inc. v. 
Pink, 300 N.T.S. 1176, 253 App.Dlv. 
73, reversed on other grounds 17 
N.E.2d 676, 279 N.Y. 32. j 

N.C.—McCain v. Hartford Live Stock 
Ins. Co.. 130 S.E. 186, 190 N.C. 649. 
N.D.—^Anderson v. Westchester Fire 
Ins. Co.. 178 N.W. 434, 45 N.D. 466. 
Or.—Bird v. Central Manufacturers 
Mut Ins. Co., 120 P.2d 763. 168 
Or. 1. 

Tex.—American Nat. Ins. Co. v. 
Brawner, Clv.App., 93 S.W.2d 450, 
451, error dismissed, quoting Oor- 
pus JuidB. 

Ta.—^American Surety Co. of New 
York v. Commonwealth, 21 S.E.3d 
748. 180 Va. 97. 

Wash,—O. M. Gaudy, Inc., v. North 
Carolina Home Ins. Co.. 260 P. 257. 
145 Wash. 375^ 

<i2 C.J. p 1095 note 1. 

Nature of subject matter see infra S 
234. 

Nonexistence of subject matter as 
affecting validity of contract see 
infra S 236. 

fi7. U.S.—^Bankers Indemnity Ins. 
Co. v. Pinkerton, C.C.A.Cal., 89 F. 
2d 194, followed in Bankers Indem¬ 
nity Ins. Co. V. Lundgren, C.C.A. 
Calv 89 F^d 2001, certiorari denied 


543, and certiorari denied Bankers 
Indemnity Ins. Co. v. Pinkerton, 
58 S.Ct 23, 802 U.S. 704, 82 L.Ed. 
648. 

D.C.—^Jordan v. Group Health Ass’n, 
107 P.2d 239, 71 App.D.C. 38. 

Ga,—South Georgia Funeral Homes 
V. Harrison, 188 S.E. 529, 183 Ga. 
379. 

Kan.—Matlock v. Hollis, 109 P.2d 
119, 123. 153 Kan. 227, quoting 
Cotpns Jutis. 

Ky.—State Automobile Mut. Ins. Co. 
V. Bowie, 134 S.W.2d 601, 280 Ky. 
694—^Preferred Risk Fire Ins. Co. 
V. Neet, 90 S.W.2d 39. 262 Ky. 257. 
Mich.—Martin v. Lincoln Mut. Cas¬ 
ualty Co., 281 N.W. 390, 285 Mich. 
646. 

Mo.—Murphy v. Great American Ins. 
Co., 285 S.W. 772, 221 Mo.App. 
727. 

Neb.—^Whitehall v. Commonwealth 
Casualty Co., 248 N.W. 692, 125 
Neb. 16. 

N.Y.—Ollendorff Watch Co., Inc. v. 
Pink, 300 N.Y.S. 1175, 253 App.Div. 
73, reversed on other grounds 17 
N.B.2d 676, 279 N.Y. 32. 

Or.—^Bird V. Central Manufacturers 
Mut Ins. Co., 120 P.2d 763. 168 Or. 
1 . 

Tenn.—Smithart v. John Hancock 
Mut Life Ins. Co.. 71 S.W.2d 1059, 
167 Tenn. 513. 

Tex.—^American Nat Ins. Co. v. 
Brawner, Civ.App., 93 S.W.2d 450, 
461, error dismissed, quoting Cor- 
png jQXls. 

Va.—American Surety Co. of New 
York V. Commonwealth, 21 S.E.2d 
748, 180 Va. 97. 

32 C.J. p 1095 note 2. 

88. U.S.—Bankers Indemnity Ins. 
Co. V. Pinkerton, C.C.A.Cal., 89 F. 
2d 194, followed In Bankers In¬ 
demnity Ins, Co. V. Lundgren, C. 
C.A.Cal., 89 P.2d 200, certiorari de¬ 
nied 68 S.Ct 28, 302 U.S. 703, 82 L. 
Ed. 543. and certiorari denied 
Bankers Indemnity Ins. Co. v. 
Pinkerton, 58 S.Ct 23. 302 U.S. 
704. 82 L.Ed. 543. 

Ga.—Boswell v. Gulf Life Ins. Co.. 
29 S.B.2d 71—Electric City Lum¬ 
ber Co. V. New York Underwrit¬ 
ers* Ins. Co.. 158 S.E. 620, 43 Ga. 
App. 366, followed in Electric City 
Lumber Co. v. Globe & Rutgers 
Fire Ins, Co., 169 S.E. 122, 43 Ga. 
App. 444. 

Ky.—Preferred Risk Fire Ins. Co. v. 

Neet. 90 S.W.2d 39, 262 Ky. 257. 
Md.—^American Casualty Co. of Read¬ 
ing, Pa,. V, Ricas, 22 A.2d 484, 179 
Md. 627. 

Mich.—^Martin v. Lincoln Mut. Cas¬ 
ualty Co.. 281 N.W. 390. 286 Mich. 
646. 


Mo.—^Dayton v. Trav’elers* Ins. Co., 
259 S.W. 448, 303 Mo. 1—Murphy 
v. Great American Ins. Co., 285 S. 
W. 772, 221 Mo.App. 727. 

Neb.—Whitehall v. Commonwealth 
Casualty Co., 248 N.W. 692, 125 
Neb. 16—Farmers’ Mut Hall Ins. 
Ass*n of Iowa v. Halner, 223 N.W. 
655, 118 Neb. 116. 

N.Y.-^llendorff IVatch Co., Inc. v. 
Pink, 300 N.Y.S. 1175, 253 App.Dlv. 
73, reversed on other grounds 17 
N.E.2d 676, 279 N.Y. 32. 

Tenn.—^Berry v. Prudential Ins. Co. 
of America, 134 S.W^2d 886, 23 
Tenn.App. 485. 

Tex.—^American Nat Ins. Co. v. 
Brawmer, Clv.App., 93 S.W.2d 450, 
451. quoting Corpus Jorls, 

Va.—^American Surety Co. of New 
York V. Commonwealth, 21 S.E.2d 
748, ISO Va. 97. 

32 C.J. p 1095 note 3. 

Construction of provisions as to dur¬ 
ation see Infra S5 329-335. 

89. D.C.—Jordan v. Group Health 
Ass*n, 107 F.2d 239, 71 App.D.C. 
38. 

Ill.—^Patterson v. Durant Farmers 
Mut Fire Ins. Co., 24 N.E.2d 740, 
303 Ill.App. 128. 

N.Y.—Saltzman v. Fkirbank Realty 
Corporation, 267 N.Y.S. 676, 144 
Misc. 243, reversed on other 
grounds 260 N.Y.S. 384. 145 Mlsa 
478. 

Tex.—^American Nat. Ins. Co. v. 
Brawner, Civ.App., 93 S.W.2d 450, 
451, error dismissed, quoting Cor¬ 
pus Juris. 

33 C.J. p 1095 note 4. 

“The underlying understanding in 
any sort of insurance is that insured 
is to be made whole at Insurer's ex¬ 
pense and not that insurer is to be 
preferred.**—^*^ltna Ins. Co. v. United 
Fruit Co., C.C.A.N.Y., 92 P.2d 576, 
579, modifying, D.C., 18 F.Supp. 441, 
certiorari granted 58 S.Ct 751, 303 
U.S. 631. 82 L.Ed. 1091, affirmed 58 
S.Ct 959. 304 U.S. 430. 82 L.Ed. 1443 
—Union Marine & General Ins. Ca v. 
United Fruit Co., 92 F.2d 576, 579, 
modifying, D.C., 18 F.Supp. 441, cer¬ 
tiorari granted 58 S.Ct 751, 303 U. 
S. 631, 82 L.Ed. 1091, affirmed 58 
S.Ct 959, 304 U.S. 430, 82 L.Ed. 1443 
—Boston Ins. Co. v. United Fruit Co., 
92 P.2d 576. 679, modifying, D.a, 
IS F.Supp. 441, certiorari granted 58 
S.Ct. 751, 303 U.S. 631, 82 L.Ed. 1019, 
affirmed 58 S.Ct. 959, 304 U.S. 430, 
82 L.Ed. 1448. 

xmdertakiBg to do other tldugs 
Contract which for consideration 
undertakes to do anything other 
than to pay sum of money on de¬ 
struction or injury to something in 
which other party has interest is not 
contract of insurance.—^Moresh v. 
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a fixed, determinable or ascertainable amountan agreement, or meeting of the minds of the par- 
a consideration for the promise, known as the pre- ties,^^ and such agreement or meeting of the minds 
mium,9i and the period of payment thereof and 


O'Regan. 187 A. 619. 120 X.J.Eq. 534, 
reversed on other grounds 192 A. 831, 
122 X.J.Eq. 3S8, dissenting opinion 
194 A. 156, 122 X.J.Eq. 388. 

3VCortgage held not insnxaaioe coiu 
tract although requiring mortgagor 
to procure insurance for benefit of 
mortgagee.—Phil brick v. Puritan 
Corporation, 63 P.2d 38, 178 Okl. 489. 
AssTuuptioiL of risk 

A contract of insurance imports 
the assumption of a risk by insurer. 
—Curr>' V. Washington Nat. Ins. Co., 
194 S.E. 825. 56 6a.App. 809. 

90. Ky.—State Automobile Mut. Ins. 
Co. V. Bowie, 134 S.W.2d 601, 280 
Ky. 694—Preferred Risk Fire Ins. 
Co. V. Neet, 90 S.W.2d 39, 262 Ky. 
257. 

Mo.—Dayton v. Travelers* Ins. Co., 
259 8.W, 448, 303 Mo. 1—Thomas v. 
Standard Life Ins. Co., App., 165 
S.W.2d 287—Murphy v. Great 

American Ins. Co., 285 S.W. 772, 
221 Mo.App. 727. 

Neb.—^W^hitehall v. Commonwealth 
Casualty Co., 248 N.W. 692, 125 
Neb. 16—Farmers* Mut. Hall Ins. 
Ass’n of Iowa v. Halner, 223 N.W. 
655, 118 Neb. 116. 

N.Y.—Ollendorff Watch Co. v. Pink, 
300 N.Y.S. 1175, 253 App.Div. 73, 
reversed on other grounds 17 N.E. 
2d 676, 279 N.Y. 32. 

N.D.—^Anderson v. Westchester Fire 
Ins. Co., 178 N.W. 434, 45 N.D. 456. 
Or.—^Blrd v. Central Manufacturers 
Mut Ins. Co., 120 P.2d 753, 168 Or. 
1 . 

Tex.—^American Nat Ins. Co. v. 
Brawner, Civ.App., 93 S.W.2d 450, 
451, error dismissed, quoting Cor- 
pns Jnzls. 

Va.—^American Surety Co. of New 
York v. Commonwealth, 21 S.E.2d 
748, 180 Va. 97. 

32 C.J. p 1095 note 5. 

Greater amoturt than siim paid In 
An essential element of any **in- 
surance** contract is that Insurer, 
as one condition of the contract and 
as consideration, at least in part, 
for periodical payment of premiums, 
assumes some risk of being required 
to pay the beneficiary a larger sum 
of money than the amount, with in¬ 
terest, paid in.—In re Fidelity As- 
sur. Ass*n, D.C.W.Va., 42 F.Supp. 
973. 

91. U.S.—^Hartford Fire Ins. Co. v. 
Tatum, C.C.A.Ija., 5 F.2d 169, af¬ 
firming, D.C., Tatum V. Hartford 
Fire Ins. Co., 2 F.2d 275. 

Ariz.—^Employers* Liability Assur. 
Corporation v. Frost, 62 P.2d 320, 
48 Ariz. 402, 107 A.L.R. 1413. 

Gku—Curry v. Washington Nat Ins. 

Co., 194 S.E. 825, 56 Ga.App. 809. 
Ky.—State Automobile Mut Ins. Co. 


v. Bowie. 134 S.W.2d 601, 280 Ky. 
694—Preferred Risk Fire Ins. Co. 

V. Neet 90 S.W.2d 39, 262 Ky. 257. 
Me.—Blanchard v. Waite, 28 Me. 51, 

48 Am.D. 474. 

Mass.—Damiano v. National Grange 
Mut Liability Co., 56 N.E.2d 18. 
Mich.—Martin v. Lincoln Mut Cas¬ 
ualty Co., 281 N.W. 390, 286 Mich. 
646. 

Mo.—Dayton v. Travelers* Ins. Co., 
259 S.W. 448, 303 Mo. 1—Murphy v. 
Great American Ins. Co., 285 S. 

W. 772, 221 Mo.App. 727. 

Neb.—^Whitehall v. Commonwealth 
Casualty Co., 248 N.W. 692, 126 
Neb. 16—Farmers* Mut. Hail Ina 
Ass’n of Iowa v. Hainer, 223 N.W. 
656, 118 Neb. 116. 

N.Y.—Ollendorff Watch Co., Inc. v. 
Pink, 300 N.Y.S. 1175, 253 App.Div. 
73, reversed on other grounds 17 
N.B.2d 676, 279 N.Y. 32—Brumel 
v. Hartford Fire Ins. Co., 285 N.Y. 
S. 611, 158 Misc. 311. 

Or.—Bird v. Central Manufacturers 
Mut Ins. Co.. 120 P.2d 763, 168 
Or. 1. 

Tex.—^American Nat. Ins. Co. v. 
Brawner. Civ.App., 93 S.W.2d 460. 
451, error dismissed, quoting Cor¬ 
pus Juris. 

Va,—^American Surety Co. of New 
York V. Commonwealth, 21 S.E.2d 
748, 180 Va. 97. 

W.Va,—^Adkins v. Western & South¬ 
ern Indemnity Co., 186 S.E. 302, 
117 W.Va. 641. 

32 C.J. p 1095 note 6. 

Payment of premiums as necessary 
to consummation of contract see 
infra § 270. 

Potestative couditioiL h^d Insnffloleiit 
Insurance policy providing pre¬ 
mium is to be paid by Insured if it 
can, is void.—^Travelers* Ins. Co. v. 
Automobile Service Co., 1 La.App. 
338. 

92. Neb.—Whitehall v. Common¬ 
wealth Casualty Co., 248 N.W. 692, 
126 Neb. 16. 

N.Y.—^Brooklyn First Baptist Church 
V. Brooklj-n Fire Ins. Co., 28 N.Y. 
153. 

Tenn.—Berry v. Prudential Ins. Co. 
of America, 134 S.W.2d 886, 23 
Tenn.App. 485. 

Tex.—^American Nat. Ins. Co. v. 
Brawner, Clv.App., 93 S.W.2d 450, 
461, error dismissed, quoting Cor¬ 
pus Juris. 

93. U.S.—^Behnke v. Standard Acci¬ 
dent Ins. Co. of Detroit, Mich., 
C.C.AWis., 41 P.2d 696—Drake v. 
Missouri State Life Ins. Co., CC 
A.Okl., 21 P.2d 39—.®tna Ins. Co. 
of Hartford, Conn., v. Licking Val¬ 
ley MilUng Co., C.C.A.Ky., 19 P.2d 
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177, certiorari denied 48 S.Ct 37, 
275 U.S. 641, 72 L.Ed. 415—Chrj-s- 
ler Sales Corporation v. Spencer, D. 

C. Me., 9 F.2d 674, eifflrmed Palmet¬ 
to Fire Ins. Co. v. Conn, 47 S.Ct. 
88, 272 U.S. 295. 71 L.Ed. 243— 
Warren v. New York Life Ins. Co., 

D. C.La, 87 F.Supp. 358, affirmed, 
C.C.A, 128 F.2d 671—St, Paul Fire 
& Marine Ins. Co. v. Ruddy, C.C.A 
Neb., 299 F. 189. 

Ala—Liverpool & London & Globe 
Ins. Co. V. McCree, 98 So. 880, 210 
Ala 559. 

Ariz.—^Employers* Liability Assur. 
Corporation v. Frost, 62 P.2d 320, 
48 Ariz. 402, 107 A.L.R. 1418. 
Ark.—^Pyramid Life Ins. Co. v. Bel¬ 
mont, 7 S.W.2d 32, 177 Ark. 664. 
Cal.—^Linnastruth v. Mutual Ben. 
Health & Accident Ass’n, 137 P. 
2d 883, 22 Cal.2d 216, prior opinion, 
App., 127 P.2d 571—Boyer v. U. 
S. Fidelity & Guaranty Co., 274 P. 
67. 206 Cal. 273. 

Ga—Starkes v. Metropolitan Life 
Ins. Co., 197 S.E. 520, 58 GaApp. 
37. 

Ind.—Celina Mut. Casualty Co. v. 
Baldridge, 10 N.E.2d 904, 213 Ind 
198, rehearing denied 12 N.E.2d 
258, 218 Ind. 198. 

Iowa—Beyer v. Central Life Ins. 
Co. of Illinois, 201 N.W. 577, 199 
Iowa 245. 

Ky.—^Preferred Risk Fire Ins. Co. v. 
Neet, 90 S.W.2d 89, 262 Ky. 267— 
Hopkins V. Phoenix Fire Ins. Co. of 
Hartford, Conn., 254 S.W. 1041. 200 
Ky. 865. 

La.—^Borthoud v. Atlantic Marine & 
Fire Ins. Co., 13 La 539—Alliance 
Marine Assur. Co. v. Louisiana 
State Ins. Co., 8 La 1, 28 Am.D. 
117—Blackwell v. Roseberry, App., 
154 So. 641. 

Me.—Blanchard v. Waite, 28 Me. 61* 
48 Am.D. 474. 

Md.—^American Casualty Co. of Read¬ 
ing, Pa v. Ricas, 22 A.2d 484, 179 
Md. 627.. 

Mich.—^Martin v. Lincoln Mut Cas¬ 
ualty Co.. 281 N.W. 390. 285 Mich. 
646. 

Mo.—Byrne v. Prudential Ina Co. of 
America, 88 S.W.2d 344, 346, quot¬ 
ing Oozpus Juzls, and reversing, 
App., 79 S.W.2d 789—Ferman v. 
Prudential Ins. Co. of America, 
App., 162 S.W.2d 281—Swinney v. 
Connecticut Fire Ins. Co. of Hart¬ 
ford, App., 8 S.W.2d 1090. 

Mont—Weyh v. California Ins. Co., 
296 P. 1080, 89 Mont 298. 

Neb.—^Faxmers* Mut Hall Ins. Ass’n 
of Iowa v. Halner, 223 N.W. 655, 
118 Neb. 116. 

N.Y.—^Hughes v. Mercantile Mut 
Ins. Co., 55 N.Y. 265, 14 AxxlR. 264, 
reversing 44 How.Pr. 851. 
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must be cn all the foregoing essential elements.®^ 
Furthermore, as considered infra § 238, it is, of 
course, essential to a contract of insurance that 
there be parties thereto who are competent to en¬ 
ter into it. These elements are essential to a con¬ 
tract of insurance regardless of whether it is in 
writing or in parol.®^ In other words, the negoti¬ 
ations must leave nothing open for future determi¬ 
nation,®® but must attain the condition of a definite 


and complete agreement.®'^ If, however, it is im¬ 
possible at the time of negotiation to obtain impor¬ 
tant facts affecting the subject of their dealings, the 
parties may make a general agreement to accom¬ 
plish their purpose as well as they can.®® An ex¬ 
press agreement on all details is not necessary;®® 
where the contract rests in parol the terms of the 
agreement,! and, according to the decisions on 


KC.—McCain v. Hartford Live Stock 
Ins. Co., 130 S.E. 186, 190 N.C. 549, 
N.D.—^Anderson v. Westchester Fire 
Ins. Co., 178 N.W. 434, 45 N.D. 456. 
Ohio.—^Neville v. Merchants* & Man¬ 
ufacturers' Mut. Ins. Co., 19 Ohio 
452. 

pa.—Ludwinska v. John HJancpck 
Mut Life Ins. Co., 178 A. 28, 31-? 
Pa. 677, 98 A.L.R. 705, reversing 
175 A. 283, 115 Pa.Super. 228. 

S.C.—Hicks V. Hlcklin, 197 S.B. 390, 
187 S.C. 366—^Hlcklin v. State Farm 
Mut. Automobile Ins. Co., 180 S.H. 
666. 176 S.C. 504. 

Tex.—Springfield Fire & Marine Ins. 
Co. V. Hubbs-Johnson Motor Co., 
Com.App., 42 S.W.2d 248. revers¬ 
ing, C1V.APP., 28 S.W.2d 1088— 
American Nat Ins. Co, v. Brawn- 
er, Civ.App.. 98 S.W.2d 450, 451. 
error dismissed, quoting Oorpmi 
Juris. 

W.Va.—Meadows v. American Eagle' 
Fire Ins. Co.. 140 S.B, 662. 104 W. 
Va, 680. 

Wis.—Carlson v. Grlmsrud, 270 N.W. 
50. 223 Wis, 661. 

Wyo.—Raymond v. National Life Ins. 

Co., 273 P. 667, 40 Wyo. 1. 

32 C.J. p 1095 note 8. 

Offer or application and acceptance 
see infra § 232. 

94L U.S.—^Massachusetts Bonding & 
Insurance Co. v. R. E. Parsons 
Electric Co., C.C.AMo., 61 F.2d 
264, 92 A.L.R. 218. 

Oa.—John Hancock Mut Life Ins. 
Co. v. Ludwick, 166 S.E. 918, 45 Ga. 
App. 631—Starkes v. Metropolitan 
Life Ins. Co., 197 S.E. 620, 68 Ga. 
App. 37. 

Ky.—State Automobile Mut Ins. Co. 
V. Bowie. 134 S.W.2d 601, 280 Ky. 
694—Svea Fire & Life Ins. Co. v. 
Foxwell, 27 S.W.2d 676, 234 Ky. 
95—^Hopkins v. Phcenlx Fire Ins. I 
Co. of Hartford Conn., 254 S.W. 
1041, 200 Ky. 365. 

Mich.—Martin v. Lincoln Mut Cas¬ 
ualty Co.. 281 N.W. 390, 285 Mich. 
646. 

N.T.—Bradley v. Standard Life & 
Accident Ins. Co., 98 N.T.S. 797, 
112 App.Dlv. 536, reversing 93 N.T. 
S. 245, 46 Mlsc. 41. 

Okl.—^Niagara Fire Ins. Co. v, Ae- 
bischer, 44 P.2d 6. 169 Okl. 651. 
Pa.—^Ludwinska v. John Btencock 
Mut. Life Ins. Co., 178 A. 28. 317 
Pa, 577, 98 AL.R. 705, reversing 
175 A 283, 116 Pa.Super. 228. 


Tex.—^American Nat Ins. Co. v. 
Brawner, Civ.App., 93 S.W.2d 450, 
4gl, error dismissed, quoting Cor¬ 
pus Juris. 

W.Va.—^^leadows v. American Eagle 
Fire Ins. Co., 140 S.E. 552, 104 
W.Va. 580. 

32 C.J. p 1095 note 9. 

Executory agreements see infra § 
229. 

Temporary or preliminary contracts 
of insurance see infra S 230. 

95. U.S.—^Bankers Indemnity Ins. 
Co. V. Pinkerton, C.C.ACal., 89 F. 
2d 194, followed in Bankers In¬ 
demnity Ins. Co. V. Lundgren, C. 
C.A.Cal., 89 F.2d 200, certiorari de¬ 
nied 58 S.Ct 23, 302 U.S. 703, 82 
L.Ed. 543, and certiorari denied 
Bankers Indemnity Ins. Co. v. 
Pinkerton, 58 S.Ct 23, 302 U.S. 704, 
82 L.Ed. 543—Behnke v. Standard 
Accident Ins. Co. of Detroit, Mich., 
C.C.AW1S., 41 F.2d 696. 

Ala.—Globe & Rutgers Fire Ins. Co. 
of New Tork v. Eureka Sawmill 
Co., 151 So. 827, 227 Ala 667— 
Liverpool & London & Globe Ins. 
Co. V. McCree, 98 So. 880, 210 Ala 
559—Queen Ins. Co. of America v. 
Bethel Chapel, 174 So. 638, 27 Ala 
App. 443, certiorari denied 174 So. 
640, 234 Ala 184. 

Fla—Collins v. .^tna Ins. Co., 138 
So. 369, 103 Fla. 848. 

Ind.—^Live Stock Ins. Ass'n of Hunt¬ 
ington, Wabash and Whitley Coun¬ 
ties, V. Stickler, 115 N.E. 691, 64 
Ind. App. 19 L 

Kan.—Cloyd v. Republic Mut. Fire 
Ins. Co., 22 P.2d 431, 433, 137 
Kan. 869, citing Oorptui juxla 
Ky.—State Automobile Mut, Ins. Co. 
V. Bowie. 134 S.W.2d 601, 280 Ky. 
694—Preferred Risk Fire Ins, Co. 
v. Neet, 90 S.W.2d 39, 262 Ky. 
257—Brown v. Home Ins. Co. of 
New York. 262 S.W. 1088, 203 Ky. 
715—Home Ins. Go. of New Tork 
V. Evans, 257 S.W. 22, 201 Ky. 487. 
Mo.—Murphy v. Great American Ina 
Co., 285 S.W. 772, 221 Mo.App. 727. 
Or.—^Bird v. Central Manufacturers 
Mut Ins. Co., 120 P.2d 753, 168 On 
1 . 

S.C.—^Fulmer v. London, Liverpool & 
Globe Fire Ins. Co., 174 S.E. 466, 
172 S.C. 525. 

Tex.—American Nat. Ins. Co. v. 
Brawner, Civ.App., 93 S.W.2d 450, 
451, quoting Corpus Juris. 
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Wis.—Carlson v. Grimsrud, 270 N.W. 
50, 223 Wis. 561. 

Mere negotiations looking to Issu¬ 
ance of written policy do not consti¬ 
tute oral contract of insurance, un¬ 
less it is so understood and essen¬ 
tial elements are present.—Svea Fire 
& Life Ins. Co. v. Foxwell, 27 S.W. 
2d 675, 234 Ky. 95. 

96. U.S.—St Paul Fire & Marine 
Ins. Co. V. Ruddy, C.C.ANeb., 299 
F. 189. 

32 C.J. V 1096 note 11. 

97. TJ.3.—St. Paul Fire & Marine 
Ins. Co. V. Ruddy, supra. 

Ind.—Celina Mut Casualty Co. v. 
Baldridge, 10 N.E.2d 904, 213 Ind. 
198, rehearing denied 12 N.E.2d 
258, 213 Ind. 198. 

Kan.—Williams v. Insurance Com¬ 
panies Represented by Roseberry 
& MacAllister Agencies, 240 P. 411, 
119 Kan. 502. 

S.C.—Fulmer v. London, Liverpool & 
Globe Fire Ins. Co., 174 S.B. 466, 
172 S.C. 625. 

32 C.J. p 1096 note 12. 

When contract "for” iasuraace oon- 
Btitutss contract “of” Insnzanoe 
A contract for insurance made 
with an insurance broker to procure 
a contract of Insurance does not cre¬ 
ate a contract of insurance, but a 
contract for insurance made directly 
with an agent of a particular Insur¬ 
ance company for Insurance with 
that company, to go into effect im¬ 
mediately, creates a contract of In¬ 
surance with that company.—^Hal- 
vorsen v. Peterson, 282 N.W. 60, 229 
Wis. 221. 

96, Mass.—Scammell v. China Mut. 
Ins. Co., 41 N.E. 649, 164 Mass. 341, 
49 Am.S.R. 462. 

N.Y.—Fabbri v. Mercantile Mut. Ins. 
Co., 6 Lans. 446, 64 Barb. 85. 

99. Mich.—Martin v. Lincoln Mut 
Casualty Co., 281 N.W. 390, 285 
Mich. 646. 

Mont—^Austin v. New Brunswick 
Fire Ins. Co. of New Brunswick, 
X. J., 108 P.2d 1036, 1038, 111 Mont 
192, quoting Corp\is Juris. 

3Sr.Y. —Bunten v. Orient Mut Ins. Co., 
21 N.T.Super. 448, affirmed 41 
N.T. 667. 

32 C.J. P 1096 note 17. 

XJ.S.—Globe & RuLgera Fire Ins. 
Co. v. Draper. C.O.A.Wash., 66 F. 
2d 985—Ins. Co. of Hartford, 
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the question, the assent of the parties thereto,^ 
may be shown by, and implied from, their acts and 
the attending circumstances, as well as by the words 
they employed. This is particularly true as to the 
amount of the premium and as considered infra § 
341, where there is no express agreement as to the 
premium, it will be presumed that the minds of the 
parties have met that the premium shall be the usu¬ 
al and customary, or a reasonable, one, or the same 
as before, where applicant has previously had a sim¬ 
ilar policy. In cases of oral contracts for original 
insurance, it is presumed that the parties contem¬ 
plated those provisions contained in policies usually 
issued to cover like risks.^ 


Fire insurance. In accordance with the rules 
stated supra this section, the elements of a contract 
of fire insurance are the property insured,5 the risk 
insured against,® and the period during which the 
insurance is to continue,^ a promise to pay or in¬ 
demnify in a fixed or ascertainable amount,® and 
the premium to be paid.® The minds of the par¬ 
ties must come together in mutual agreemont on 
every material point,i® and if there is any lack 
of agreement as to any essential feature of the 
contract, the contract cannot be enforced as bind¬ 
ing on either party.H All these essentials need not, 
however, be expressly agreed on but may be un¬ 
derstood from custom, course of dealing, or other 


Conn., V. Licking: Valley Milling: 
Co., C.C.A.Ky., 19 P.2d 177, certio¬ 
rari denied 48 S.Ct. 37, 276 U.S. 
541, 72 L.Ed. 415. 

Ky.—Preferred Risk Plre Ina. Co. 

V. Neet, 90 S.W.2d 39, 262 Ky. 257. 
Mo.—^Murphy v. Great American Ins. 

Co.. 285 S.V”. 772, 221 Mo.App. 727. 
Mont.—^Austin v. Xew Brunswick 
Fire Ins. Co. of Xew Brunswick. 
X. J.. 108 P.2d 1036, 1038, 111 Mont. 
192, quoting: Corpus JUrls. 

32 C.J. p 1096 note 18. 

8. Mont.—Austin v. Xew Brunswick 
Plre Ins. Co. of Xew Brunswick, 
X. J., supra, quoting: Cozpiui Ja¬ 
ils. 

X.J.—Reck V. Prudential Ins. Co. of 
America. 184 A. 777, 116 X.J.Law 
444. 

Ohio.—Newark Mach. Co. v. Kenton, 
Ina. Co., 35 X.B. 1060, 50 Ohio St. 
649. 22 L.R.A. 768—Goodman v. 
Royal Indemnity Co., 157 X.E. 311, 
24 Ohio App. 857. 

3. U.S.—Globe & Rutg:er8 Pire Ins. 
Co. V. Draper, C.C.A.Wash., 66 F. 
2d 985. 

Ky.—Preferred Risk Pire Ins. Co. v. 

‘ Xeet, 90 S.W.2d 39, 262 Ky. 257. 
Mo.—^Robinson v. Franklin Plre Ins. 
Co. of Philadelphia. 35 S,W.2d 635, 
225 Mo.App. 960. 

Mont.—^.4ustin v. New Brunswick 
Plre Ins. Co. of New Brunswick, 
X. J., 108 P.2d 1036, loss. 111 
Mont. 192, quoting Corpus Jails. 
X.Y.—Bunten v. Orient Mut. Ins. Co., 
21 X.Y.Super. 448, affirmed 41 X.Y. 
667. 

Wis.—^Hartwig: v. JEtna Life Ins. Co., 
158 X.W. 280, 164 Wls. 20. 
Necessity of agreement as to amount 
of premiums generally see infra 5 
341. 

4. Mont.—^Austin v. New Brunswick 
Fire Ins. Co. of Xew Brunswick, 
X. J., 108 P.2d 1036, 111 Mont. 192. 

Pa.—Eureka Ins. Co. v. Robinson, 56 
Pa. 256, 94 Am.D. 65. 

Insurance contemplated by oral con¬ 
tract to Insure see Infra 5 229. 

5. Ala,—Queen Ins. Co. of America 
v. Bethel Chapel, 174 So. 638, 27 


Ala.App. 443, certiorari denied 174 
So. 640, 234 Ala. 184. 

Ky.—Continental Ins. Co. of Xew 
York V. Baker. 37 S.W.2d 62, 238 
Ky. 265. 

Tex.—^Alliance Ins. Co. v. Continental 
Gin Co., Com.App., 285 S.W. 257, 
reversing, Clv.App., 274 S.W. 299, 
and reformed. Com.App., 287 S.W. 
244. 

26 C.J. p 53 notes 86, 87 [a]. 

6. U.S.—^Jacobs v. Merchants Plre 
Assur. Corporation of New York, 
C.C.AGa., 99 P.2d 655, certiorari 
denied 59 S.Ct 643, 306 U.S. 654, 
88 L.Ed. 1052. 

Ala.—Queen Ins. Co. of America v. 
Bethel Chapel. 174 So. 688, 27 Ala. 
App. 443, certiorari denied 174 So. 
640, 234 Ala. 184. 

Ky.—Continental Ins. Co, of New 
York V. Baker, 37 S.’W'.2d 62, 238 
Ky. 265. 

Mont.—^Baker v. Pennsylvania Pire 
Ins. Co„ 263 P. 93, 81 Mont. 271. 
Tex.—Alliance Ins. Co. v. Continen¬ 
tal Gin Co., Com.App., 285 S.W. 
267, reversing. Civ.App., 274 S.W. 
299, and reformed, CoimApp., 287 
S.W, 244. 

26 C.J. p 53 notes 86. 87 [b]. 

7. U.S.—J. T. Knight & Son v. Su¬ 
perior Pire Ins. Co. of Pittsburgh. 
Pa.. C.C.A.Ga., SO P.2d 311, certio¬ 
rari denied 56 S.Ct 674, 298 U.S. 
654, SO L.Ed. 1381. 

Ala.—Queen Ins. Co. of America v. 
Bethel Chapel. 174 So. 638, 27 Ala. 
App. 443, certiorari denied 174 So. 
640. 234 Ala. 184. 

Ky,—Continental Ins. Co. of New 
York V. Baker, 37 S.W.2d 62 238 
Ky. 265. 

Mont.—Baker v. Pennsylvania Pire 
Ins. Co., 263 P. 93, 81 Mont 271. 
26 C.J. p 53 notes 86. 87 [c]. 

& Ala.—Queen Ins. Co. of America 
V. Bethel Chapel, 174 So. 638, 27 
Ala.App. 443, certiorari denied 174 
So. 640, 284 Ala. 184. 

Ill.—Patterson v. Durand Farmers 
Mut. Fire Ins. Co., 24 N.E.2d 740. 
303 III.App. 128. 

Ky.—Continental Ins. Co. of New 
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York V. Baker, 37 S.W.2d 62. 238 
Ky. 265. 

26 C.J. p 53 note 86. 

9. U.S.—J. T. Knight & Son v. Su¬ 
perior Fire Ins. Co. of Pittsburgh. 
Pa., C.C.AGa., 80 P.2d 311, certio¬ 
rari denied 56 S.Ct 674, 298 U.S. 
654, 80 L.Ed. 1881. 

Ala.—Queen Ins. Co. of America v. 
Bethel Chapel, 174 So. 638, 27 Ala. 
App. 443, certiorari denied 174 So. 
640. 234 Ala. 184. 

Mont.—^Baker v. Pennsylvania Plre 
Ins. Co., 263 P. 93, 81 Mont 271. 
26 C.J, p 63 notes 86, 87 [d]. 

10» U.S.—J, T. Knight & Son v. 
Superior Plre Ins. Co. of Pitts¬ 
burgh, Pa., C.C.A.Ga., 80 P.2d 311, 
certiorari denied 56 S.Ct 674, 298 
U.S. 664, 80 L.Ed. 1381. 

Ky.—Continental Ins. Co. of New 
York V, Baker, 37 S.'\V.2d 62. 238 
Ky. 265. 

S.C.—Fulmer v. London, Liverpool & 
Globe Plre Ins. Co., 174 S.E. 466, 
172 S.C. 625—Hydrick v. Rhode Is¬ 
land Ins. Ca, 127 S.E. 367 131 

S.C. 8. 

26 C.J. p 52 note 86, p 53 note 86. 
Acceptance varying from applica¬ 
tion see infra S 232. 

Oo&traot invalid under prior agree¬ 
ment 

Where plaintiff's sole brokers, hav¬ 
ing exclusive charge of insurance in 
a specified locality, In negotiating 
with defendant for a line of insur¬ 
ance, agreed that, if defendant's local 
agent in such locality had Issued or 
should issue a renew’al of a particu¬ 
lar policy, it should be returned as 
not wanted, a policy issued by the 
local agent two weeks afterward on 
request of plaintiff’s local manager 
was not new and additional insur¬ 
ance, but was invalidated by the 
agreement.—Park & Pollard Co. v. 
Stujwesant Ins. Co., C.C.A.X.Y., 277 
F. 962. 

11. S.C.—Fulmer v. London, Liver¬ 
pool & Globe Pire Ins. Co.. 174 S. 
E. 466. 172 S.C. 525, 

26 C.J. p 53 note 87. 
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circumstance from which assent may fairly be 
implied.i2 A policy in which the date for the 
termination of the risk is left blank, under an 
agreement that either party may insert a date, is 
not void, 13 and receipt of the premium to a day 
certain estops insurer from denying the validity 
of the policy to that time.i4 Where the charter 
and by-laws of a mutual insurance company pre¬ 
scribe conditions precedent to membership, compli¬ 
ance is essential to establish a binding contract of 
insurance between the company and applicant 15 

Liability insurance. The requisites and validity 
of a policy of liability insurance are generally gov¬ 
erned by the same rules and principles of law that 
control the requisites and validity of other insur¬ 
ance contracts.13 

Life insurance. Life insurance is desirable from 
an economic and social standpoint as a device to 
shift and distribute risk of loss from premature 


death,i7 and the elements of risk-shifting and risk- 
distributing are essential to a life insurance con- 
tract.13 To constitute a valid and binding con¬ 
tract, there must be a meeting of the minds of the 
parties as to all the material terms and provisions 

of the contract.i3 

§ 228. Contracts by Agents Generally 

The authority of an agent to make a contract of In¬ 
surance Is determined by reference to the accepted prin¬ 
ciples of the law of agency. It is usually held that a 
mere soliciting agent has no power to enter into an In¬ 
surance contract and that a general agent has such 
power. 

The authority of an agent to make a particular 
contract of insurance must be determined primarily 
by reference to the accepted principles of the law 
of agency.30 In order that the company may be 
bound by a contract entered into by its agent, it is 
necessary and sufficient that the agent have author¬ 
ity,and the authority of the agent must be 


IL2. U.S.—Globe & Kutgrera Plre Ins. 
Co. v. Draper, C.C.A.Wash.. 66 F.2d 
986—.aSJtna Ins. Co. of Hartford, 
Conn. V. Llckingr Valley Milling 
Co., C.C.A.Ky„ 19 F.2d 177, cer¬ 
tiorari denied 48 S.Ct 37, 275 U.S. 
641, 72 L.Ed. 415—Hartford Fire 
Ins. Co. V. Tatum, aC.A.La., 6 F. 
2d 169, affirming, D.C., Tatum v. 
Hartford Fire Ins. Co., 2 F.2d 275. 
Ky.—Preferred Hlsk Fire Ins. Co. v. 

Neet, 90 S.W.2d 39, 262 Ky. 257. 

26 C.J. p 53 note 88. 

Mo.—Imboden v. Detroit Plre & 
Marine Ins. Co., 31 Mo.App. 321. 

14. Mo.—Imboden v. Detroit Fire 
& Marine Ins. Co., supra. 

15. Mich.—Equitable Trust Co. v. 
Eastern Michigan Farmers’ Mut. 
Fire Ins. Co., 296 N.W. 301, 296 
Mich. 392. 

le. N.T.—Bradley v. Standard Life 
& Accident Ins. Co., 98 N.T.S. 797, 
112 App.Div. 536. 

36 C.J. p 1069 note 57. 

Substituted policy 
A policy of liability insurance 
written and intended as a substitute 
for a subsisting policy in another 
company, but not delivered or 
brought to the notice of the property 
owner until after loss, is not a valid 
contract of insurance.—Commercial 
Casualty Ins. Co. v. Columbia Cas¬ 
ualty Co., 125 S.W.2d 493, 22 Tenn. 
App. 656. 

17. U.S.—^Helvering v. Le Qlerse, 61 
S.Ct. 646, 312 U.S. 631, 85 L.Bd. 
996, reversing, C.C.A., Commission¬ 
er of Internal Revenue v. Le 
Glerae, iio P.2d 734, certiorari 
granted Helvering v. Le Qierse, 61 
S.Ct. 32, 311 U.S. 625, 85 L.Ed. 397. 

18. U.S.—Helvering v. Le Glerse, 
supra. 
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19- Okl.—^Etenbum v. Metropolitan 
Life Ins. Co., 246 P. 383, 118 Okl. 
65. 

20. Conn.—Charles H. Dresser & Son 
V. Allemania Fire Ins. Co. of City 
of Pittsburgh, Pa., 126 A. 912, 101 
Conn. 626. 

Authority of agent of company: 
Generally see supra § 149. 

With respect to: 

Acceptance of application see 
infra § 232. 

Adjustment of loss see infra $ 

1101 . 

Delivery of policy see infra § 
263. 

Executory contract to insure see 
infra § 229. 

Extension of credit for premi¬ 
ums see infra § 270. 
Modification of contract see in¬ 
fra 3 282. 

Oral contract see infra § 250. 
Preliminary or temporary con¬ 
tract see infra § 230. 
Preparation of application see 
supra 33 149-153. 

Receipt of premium see infra § 
272. 

Renewal see infra § 284. 

Waiver: 

Generally see infra 3 275. 

Of grounds of forfeiture see 
infra 33 679-690. 

Of proof of loss see infra 33 
982, 1034, 1059, 1075. 
Liability of agent or company for 
negligence of agent see supra § 
165. 

Mistake, negligence, or fraud of 
agent affecting right of forfeiture 
see infra 35 728-735. 

Notice of: 

Cancellation to insurer’s agent see 
infra 3 450. 

Loss to insurer’s agent see infra 
33 982, 984. 1008, 1051, 1065, 1085. 
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31. U.S.—Globe & Rutgers Fire Ins. 
Co. of New York v. McGinnis, C.C. 
A.Ariz.. 29 F.2d 357, 

Cal.—Toth V. Metropolitan Life Ins. 

Co., 11 P.2d 94. 123 Cal.App. 185. 
Ky.—Southern Surety Co. of Des 
Moines, Iowa, v. Miller, 32 S.W.2d 
529, 236 Ky. 166. 

Mo.—Mitchell v. Metropolitan Life 
Ins. Co., App., 116 S.W.2d 1S6. 

—Hartford Accident & Indemni¬ 
ty Co. V. Lougee, 196 A. 267. 89 
N.H. 222. 

N.J.—^Nazzarro v. Globe & Republic 
Ins. Co. of America, 12 A.2d 697, 
127 N.J.Eq. 279. 

Or .—Pacific Trading Co. v. Sun Ins. 

Office. 25 P.2d 1052. 146 Or. 211. 
Tenn.—Tomel v. Eureka Security 
Fire & Marine Ins. Co., 4 Tenn.App. 
268. 

Tex.—Great American Ins. Co. v. 
D. W. Ray & Son, Com.App., 15 
S.W.2d 228, modifying, Civ.App., 
4 S.W.2d SS, and rehearing denied, 
Com.App., 17 S.W.2d 779. 

32 C.J. p 1096 note 28. 

Power of attorney held to confer 
authority 

Ga.—Independence Indemnity Co. v. 
Industrial Realty Co.. 16 S S.E. 122, 
46 Ga.App. 687, affirmed 172 S.E. 
38, 178 Ga. 45. 

32 C.J. p 1096 note 28 [a]. 

Xietter appointing agent, providing, 
“Policies will be written at this of¬ 
fice,” gives the agent no authorilj’ 
to make a contract of insurance.— 
Browne v. Commercial Union Assur. 
Co. of London. England, 158 P. 765. 
30 Cal.App. 547. 

Independent solicitor 
Where complainant obtained an au¬ 
tomobile liability policy from de¬ 
fendant, an Insurance company, 
through a third person, and third 
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realms or apparent,^3 to enter into the contract or 
agreement; or in the absence of such authority that 
the contract be ratified by the company.24 Where his 
actual authority is less than his apparent authority, 
it is necessary, in order to bind the company, that 
the limitations or restrictions on his powers shall 


not be known to the other contracting party ;25 but 
apparent authority is equal to real authority when 
the limitations are unknown.26 It is usually held 
that a mere soliciting agent has no power to enter 
into a contract of insurance,27 and that a general 


person did not have actual author¬ 
ity to act as defendant’s agent, and 
there was no evidence that complain¬ 
ant, when giving order to third per¬ 
son to procure Insurance, relied on 
any actual or apparent authority in 
third person to act as defendant’s 
agent, and complainant dealt with 
third person as an Independent in¬ 
surance solicitor. Insurance contract 
was not binding on defendant.— 
American Casualty Co. of Reading, 
Pa.. V. Ricas, 22 A.2d 484, 179 Md. 
627. 

22. U.S.—Globe & Rutgers Fire Ins. 
Co. of New Tork v. McGinnis, C.C. 
A.Arlz.. 29 F.2d 357. 

82 C.J. p 1097 note 29. 

23. U.S.—Globe & Rutgers Fire Ins. 
Co. of New York v. McGinnis, su¬ 
pra. 

Ky.—Sun Indemnity Co. of New Tork 
V. Hulcer, 66 S.W.2d 471, 261 Ky. 
484. 

Mich.—Maryland Casualty Co. v. 
Moon, 203 N.W. 886, 231 Mich. 
56. 

Mo.—Shelby v. Connecticut Fire Ins. 
Co. of Hartford. 262 S.W. 686, 218 
Mo.App. 84. 

N.Y.—Corklite Co. v. Rell Realty 
Corporation, 162 N.E. 665. 249 N.Y. 
1, affirming 222 N.T.S. 790, 221 
App.Div. 754, and reargument de¬ 
nied 164 N.E. 667, 249 N.Y. 516— 
DeLia v. American Mut, Liability 
Ins. Co. of Boston, 43 N.Y.S.2d 168. 
N.C.-_Charleston & W. C. Ry. Co. v. 
Robert G. Lassiter & Co., 177 S. 
R 9. 207 N.C. 408. 

32 C.J. p 1097 note SO. 

PossessioiL of printed forms and 
slgiLed policies 

Authority to solicit risks for and 
in behalf of a company, coupled 
with possession of its printed forms 
of applications, and policies duly 
signed and sealed, vests the agent 
thus equipped with apparent author¬ 
ity to make a binding contract of 
insurance without any further ap¬ 
proval of the risk by the company. 
U. S.—^American Employers’ Liabil¬ 
ity Ins. Co. V. Barr, Colo., 68 F. 
S73. 16 C.C.A. 51. 

Tenn.—D. M. Rose & Co. v. Dysart, 
S Tenn.App. 825. 

Pacts not shOTSliLg apparent aixth03% 
ity 

(1) The practice, if any, of for¬ 
eign insurer's agent of issuing serv¬ 
ice card to policyholder when Insur¬ 
ance was made efCective and before 
policy was issued did not show that 
agent of company had apparent au¬ 


thority to employ such method of 
business with its customers, where 
it was not shown that company had 
knowledge thereof or that practice 
was general practice of other in¬ 
surance companies; and. when pol¬ 
icy was not received within reason¬ 
able time for obtaining acceptance 
of company, applicant was put on in¬ 
quiry.—Hartford Accident & Indem¬ 
nity Co. V. Lougee, 196 A. 267, 89 
N.H. 222. 

(2) Fact that fire policies Issued 
through insurance department of 
bank were physically kept In escrow 
department of bank to be delivered 
to purchaser of real estate on full 
performance did not show author¬ 
ity of clerk in escrow department 
to issue policies.—^Allen v. Mer¬ 
chants* Fire Assur. Corporation of 
New York, 36 P.2d 646, 179 Wash. 
189. 

24. U.S.—Globe & Rutgers Fire Ins. 

I Co. of New Tork v. McGinnis, C. 

C.A.ArIz.. 29 P.2d 357. 

Ratification of unauthorized con¬ 
tracts see infra § 273. 

25. U.S.—^Pacific Mut. Life Ins. Co. 
of California v. Barton, C.C.A.FIa, 
50 F.2d 362, 366, certiorari denied 
62 S.Ct. 29, 284 U.S. 647, 76 L.Bd. 
550, citing Corpus dUris. 

Conn.—Charles H. Dresser & Son v. 
Allemania Fire Ins. Co. of City 
of Pittsburgh, Pa., 126 A. 912, 101 
Conn. 626. 

Ky.—Sun Indemnity Co. of New 
York v. Hulcer, 65 S.W.2d 471. 
251 Ky. 484. 

32 C.J. p 1097 note 31. 

Bisk in assomisg authority 

Persons dealing with clerks in In¬ 
surance offices take risk in assum¬ 
ing their authority to make insur¬ 
ance contracts, unless justified by 
insurance company’s acts or negli¬ 
gent omissions.—Globe & Rutgers 
Fire Ins. Co. of New Tork v. McGin¬ 
nis, C.C.A.Ariz.. 29 P.2d 367. 

Agent of mutual company 

(1) Any person proposing to con¬ 
tract with muiual insurance com¬ 
pany is charged with notice of lim¬ 
itations on powers of such company’s 
agent to issue policy.—^Telford v. 
Bingham County Farmers’ Mut. Ina 
Co., 16 P.2d 9S3, 52 Idaho 461—32 Q 
J. p 1097 note 31 [d] (1). 

(2) However, it has also been held 
that there is no distinction be¬ 
tween mutual and stock companies 
as to responsibility for agents’ acts 
in taking applications for insuranca 
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—Blake v. Farmers’ Mut. Lightning 
Protected Fire Ins. Co. of Michigan, 
161 N.W. 890. 194 Mich. 589—32 C.J. 
p 1097 note 31 [d] (2). 

(3) Mutual Insurance company’s 
secretary acted within authority in 
dealing with members for additional 
Insurance.—^Telford v. Bingham 
County Farmers* Mut Ins. Co., su¬ 
pra. 

(4) The statute providing that 
agents of insurance company shall 
be regarded as in the place of the 
company In all respects regarding 
any insurance effected by them, the 
purpose of which Is to make it as 
safe for persons seeking insurance 
to deal with agent with whom alone 
they ordinarily transact their busl- 

i ness as though they were dealing 
directly with the company itself, 
includes agents of mutual companies 
as well as stock companies.—^Hurd 
v. Maine Mut. Fire Ins. Co., 27 A.2d 
918, 139 Me. 103. 

ae. U.S.—Pacific Mut Life Ins. Co. 
of California v. Barton, C.C.A.Fla, 
50 F.2d 362, 366, certiorari denied 
62 S.Ct 29, 284 U.S. 647, 76 L.Ed. 
550, citing Ooxpus JUzis. 

Mo.—Shelby v. Connecticut Fire Ins. 
Co. of Hartford. 262 S.W. 686, 218 
Mo.App. 84. 

Neb.—Cline v. Fidelity Phenix Fire 
Ins. Co.. 203 N.W. 678. 113 Neb. 
481. 

32 C.J. p 1097 note 31. 

Duty to make Inquiry 
N.C.—Charleston & W. C. Ry. Co. v. 
Robert G. Lassiter & Co., 177 S.E. 
9, 207 N.C. 408. 

27. U.S.—Swede v. Metropolitan 

Life Ins. Co.. C.C.A.Pla.. 94 P.2d 
124—Maryland Casualty Co. v. 
Seay, C.C.A.Tex., 56 F.2d 822. 

Ala.—^Liberty Nat Life Ins. Co. v. 

Staggs, 6 So.2d 432. 242 Ala. 863. 
Ariz.—Southern Casualty Co. v. 

Hughes. 263 P. 684, 33 Ariz. 206. 
Ark.—Home Ins. Co. of New York 
V. Cole, 115 S.W.2d 267, 195 Ark. 
1002—Sadler v. Fireman’s Fund 
Ins. Co.. 47 S.W.2d 1086, 186 Ark. 
480—Inter-Soathem Life Ins. Co. 
V. Holzhauer, 9 S.W.2d 26. 177 
Ark. 927. 

Cal.—Toth V. Metropolitan Life Ins. 

Co.. 11 P.2d 94, 123 Cal.App. 185. 
N.M.—^Douglass v. Mutual Ben. 
Health & Accident Ass’n, 76 P.2d 
453, 42 N.M. 190. 

N.Y.—Caccamise v. Metropolitan Cas¬ 
ualty Ins. Co. of New York, 300 
N.T.S. 487, 252 App.Div. 621—Bra- 
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agent has such power ;28 and any attempted restric¬ 
tion on the customary authority of a general agent 
is to be liberally construed in favor of his author- 
ity.2^ A person may be a general statutory agent 
of a foreign insurance company for the purpose of 
service of process, however, without being a general 
agent with respect to the execution of contracts.^^^ 
A statute making one who accepts a premium or 
makes a contract of insurance for or on account 
of an insurance company the agent of such compa¬ 
ny does not turn a soliciting agent into an agent 
empowered to make contracts of insurance,^! and 
neither does a statute requiring foreign insurance 
companies to make contracts only by resident 
agents,32 or a certificate from the state insurance 
bureau authorizing the agent to transact insurance 
business within the state.33 While a general agent 
may bind his principal by issuing a policy covering 
a known loss, either total or partial,®^ this is true 
only where a contract of insurance has been con¬ 
cluded prior to the loss and the policy is merely ev¬ 
idence of the contract; in the absence of special 
authority, a general agent is without power to is¬ 
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sue a policy for a known loss occurring before the 
terms of the contract of insurance have been set¬ 
tled on,35 Qj- covering property w’hich to his knowl¬ 
edge has already been destroyed;®® nor can the sec¬ 
retary bind the company for a loss which has oc¬ 
curred, but for w^hich the company is not otherwise 
liable.®^ Insurance companies are affected with im¬ 
puted knowledge of contracts made within the os¬ 
tensible authority of their agents.®® 

Fire insurance. In accordance wdth general rules 
stated supra this section, although it has been held 
that where insured had no knowledge of limitations 
on the agent’s authority, a contract of fire insur¬ 
ance executed by a collecting and soliciting agent is 
binding on insurer,®3 fire insurance policies ordina¬ 
rily must be written by agents wdth power to make 
contracts,^® and an agent of a fire insurance com¬ 
pany authorized merely to receive and forward ap¬ 
plications and collect premiums is not a general 
agent to contract for insurance and cannot bind the 
company by such a contract^i or by his repre¬ 
sentations with reference thereto.^® A general 


dy V. Metropolitan Life Ins. Co., 
14 N.T.S.2d 681. affirmed In re 
Masterson's Estate, 20 N.T.S.Sd 
988. 269 App.Div. 982. 

Tex.—^Bankers Lloyds v. Montgom¬ 
ery, Com.App., 60 S.‘W.2d 201, re¬ 
versing, Clv.App., 42 S.W.2d 285 
—^^na Life Ins, Co. v. Mclver, 

' Clv.App., 65 S.W.2d 817—Missouri 
State Life Ins. Co. v. Boles, Civ. 
App., 288 S,W. 271. 

32 C.J. p 1097 note 37. 

Who are soliciting agents see supra 
5 152. 

Olrctunstanoes not showing power 
Agent's power to take applications 
for insurance, collect premiums, for¬ 
ward or submit applications to in¬ 
surance company for acceptance or 
rejection, and deliver policies, does 
not show agent’s authority to make 
Insurance contract.—^Byme v. Pru¬ 
dential Ins. Co. of America, Mo., 88 
S.W.2d 344, reversing, App., 79 S.W. 
2d 789—Byrne v. Farmers Mut. Fire 
Ins. Co. of Bock Tp., Jefferson Coun¬ 
ty. Mo.App., 138 S.W.2d 706—Zielin¬ 
ski v. General American Life Ins. 1 
Co., Mo.App.. 96 S.W.2d 1069—Pat¬ 
terson V. Prudential Ins. Co. of 
America, Mo.App., 23 S.W.2d 198. 

Known lack of authoxity to is¬ 
sue automobile liability policy was 
proof to an ordinary man that agent 
could not insure as though policy 
were issued.—^Hartford Accident & 
Indemnity Co. v. Lougee, 196 A. 267, 
89 N.H. 222. 

28h Ark.—Winter-Southern Life Ins. 
Co. V. Holzhauer. 9 S.W.2d 26, 177 
Ark. 927. 

Tex.—^Missouri State Life Ina Co. 


V. Woodson. Civ.App., 256 S.W. 
988. 

32 C.J. p 1097 note 35. 

Who are general agents see supra § 
150. 

Statutory resident agent 
Where a foreign Insurance com¬ 
pany by statute could contract in¬ 
surance only through its authorized 
resident agent and an authorized 
resident agent of a foreign insurance 
company issued and countersigned 
policy, agent was the insurer for 
purpose of making representations 
as to the Insurance contract.—^Ben¬ 
nett V. National Fire Ins. Co. of 
Hartford, 143 S.W.2d 479, 235 Mo. 
App. 720. 

PoUoy writing agent of an insur¬ 
ance company has authority to enter 
into contracts of insurance for and 
on behalf of the company.—^U. S. 
Fire Ins. Co. of New York v. Ray- 
bum, 81 P.2d 313, 183 Okl. 271— 
Commercial Casualty Ins. Co. v. Con- | 
nellee, 9 P.2d 952, 156 OkL 170. 

29. Ala.—Sun Ins. Office v. Mitchell, 
66 So. 143, 186 Ala. 420. 

32 C.J. p 1097 note 37. 

30. U.S.—Whitcomb v. Phoenix Mut. 
Life Ins. Co., C.C.Mass., 29 F.Cas. 
No. 17,630. 

31. U.S.—Hartline v. Mutual Benefit 
Health & Accident Ass'n, C.aA. 
Fla., 96 F.2d 174. 

32. Mo.—^Neuner v. Gove, App., 183 
S.W.2d 689. 

38. Ala.—^Liberty Nat. Life Ins. Co. 
V. Staggs, 6 So.2d 432, 242 Ala. 
368. 

N.H.—Hartford Accident & Indemni- 
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ty Co. V. Lougee. 196 A. 267, 89 
N.H. 222. 

34. U.S.—^Franklin Ins. Co. of Phil¬ 
adelphia V. Colt, Conn., 20 Wall. 
560, 22 L.Ed. 428. 

Existence of subject matter as essen¬ 
tial to validity of contract see in¬ 
fra 9 235. 

35. Tex.—U. S. Casualty Co. v. Rod¬ 
riguez, Civ.App., 288 S.W, 487. 

32 C.J. p 1097 note 40. 

38. Ind.—Celina Mut Casualty Co. 
V. Baldridge. 10 N.E.2d 904, 213 
Ind. 198, rehearing denied 12 N.E. 
3d 258, 213 Ind. 198. 

26 C.J. p 40 note 16. 

37. La.—^Arguimbau v. Germania 
I Ins. Co.. 30 So. 148, 106 La. 139. 

38. Conn.—Charles H. Dresser & Son 

V. Allemania Fire Ins. Co. of City 
of Pittsburgh. Pa,, 126 A. 912, 101 
Conn. 626. 

Knowledge of agent as knowledge of 
insurer generally see supra 9 154. 

39. W'is.—^Anderson v. Indiana Lib¬ 
erty Mut Ins. Co., 258 N.W. 405, 
214 Wis. SS4. 

40. Ala.—Gunn v. Palatine Ins. Co., 
Limited, of London, England, 149 
So. 672, 227 Ala. 245. 

41. Tenn.—West v. Mtna, Ins. Co., 
11 Tenn-App. 118. 

26 C.J. p 42 note 58. 

48. Ark.—^National Union Fire Ins. 
Co. V. School Dist. No. 55, 182 S. 

W. 547, 122 Ark. 179, LJEtA.1916D 
288. 

26 G.J. P 42 note 59, 
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agent authorized to make contracts of insurance 
may bind the company by his acts with reference 
thereto,43 although they are in violation of private 
instructions or restrictions of which the applicant 
or insured has no knowledge and a person em- 
pow^'ered by an authorized agent to represent him in 
negotiations for insurance has the same power to 
bind the company as has the agents® This rule ap¬ 
plies to agents whose authority is limited to speci¬ 
fied territory,'^® although it has been held in some 
jurisdictions that territorial restrictions on a gen¬ 
eral agent’s authority are effectual even as to per¬ 
sons without knowledge thereof.^^ 

WTiere, however, the applicant has knowledge of 
limitations on the agent’s authority,^8 as where the 
agent is not authorized to take certain kinds of 
risks^® or to issue policies below certain rates,®® 
the company will not be bound by acts of the agent 
in violation of such limitations. Recitals in a policy 
of limitations on the agent’s authority will be con¬ 


strued as referring to his authority to represent 
the company as a party to the contract, and not as 
limitations on his authority to make a contract of 
insurance.®! Revocation of authority of a general 
agent will not be effectual as to one with whom he 
subsequently contracts for his principal, if the usu¬ 
al evidence of his right to represent the principal,®2 
such as policies signed in blank,53 is left with him. 
As shown infra § 241, an agent with authority to 
act for the company in contracting insurance, and 
countersigning and delivering policies, cannot issue 
a policy to himself on his own property. If such 
agent issues a policy on property which he has 
mortgaged, payable to the mortgagee as his interest 
may appear, the mortgagee, knowing of his connec¬ 
tion with the company, is chargeable with knowl¬ 
edge of his want of power to issue the policy;®-* 
and to hold the company he must show that it rati¬ 
fied the policy with knowledge of the facts.®® A 
fire insurance agent has no authority to bind his 


43. Ark.—Security Ins. Co. v. Van 
Xonnan, 111 S.W.2d 561, 195 Ark. 
200 . 

Iowa.—Flllgrraf v. First Nat. Ins. 
Co. of America. 256 N.W. 421, 218 
Iowa 1335. 

Neb.—Cline v. Fidelity Phenlx Fire 
Ins. Co., 203 N.W. 678, 113 Neb, 
481. 

N.Y.—^Rose Inn Corporation v. Na¬ 
tional Union Fire Ins. Co., 179 N. j 
E. 256, 258 N.Y. 61, 83 A,L.R. 293, 
afflrmingr 243 N.Y.S. 249. 229 App. 
Dlv. 349, reversing 232 N.Y.S. 
351, 133 Mlsc. 440. 

Ohio.—Falkenberg v. Industrial Fire 
Ins. Co., 5 N.R2d 935, 63 Ohio App. 
481. 

26 C.J. p 42 notes 60. 61. 

aight to pexfomi customary and In- 
oidental acts 

Fire insurance company’s general 
agent, fully representing It in issu¬ 
ing policies, had right to do not 
only what was customary in ob¬ 
taining business, but whatever was 
reasonably incidental thereto.—Morin 
V. Mercury Ins. Co., 175 A. 864, 87 
N.H. 169. 

Tailnro of agent to report Issuance 
of fire policy to insurance company 
did not affect insured’s rights under 
policy, since such failure would be 
neglect of company’s own agent; and, 
even if neither insurance company 
nor its general special agent knew 
anything about fire policy having 
been issued by such agent’s employee 
until after fire occurred, this would 
not affect rights of insured unless 
fraud and collusion between insured 
and such agent's employee were 
shown.—Security Ina Co. v. Van 
Norman, 111 S.W.2d 561, 196 Ark. 
200 . 


When, agent deemed officer 
Where a policy Issued by a foreign 
company is not valid until counter¬ 
signed by local agent, such agent 
will be deemed to be an officer hav¬ 
ing power to issue the policy, al¬ 
though it contains a provision that 
It shall not be valid until counter¬ 
signed by certain officers of the 
company. 

Neb.—^Bleicher v. Heeter, 4 N.W.2d 
897, 900, 141 Neb. 787, citing Cor¬ 
pus Juris. 

Oil.—Home Ina Co. v. Mobley, 157 
P. 324, 57 Okl. 692. 

Seorotary of oompimy 
Where constitution of Insurance 
company did not forbid its secretary 
to append to fire policy a mortgage 
clause agreeing to give mortgagee 
ten days’ written notice before can¬ 
celing policy and constitution provid¬ 
ed that secretary should issue all 
policies, secretary w'as held author¬ 
ized to append such mortgage clause, 
as regards liability of insurer to 
mortgagee for loss sustained after 
cancellation of policy.—Wlsman v. 
Hazel Dell Farmers Mut. Fire & 
Lightning Ins. Co., 94 S.W.2d 908, 
230 Mo.App. 489. 

44. Ark,—Security Ins. Co. v. Van 
Norman, 111 S.W.2d 561. 195 Ark. 
200 . 

Ill.—Irvin V. Metropolitaii-HIbemla 
Fire Ins. Co., 247 Ill.App. 562. 

Neb.—Cline v. Fidelity Phenix Fire 
Ins. Co., 208 N.W. 678, 113 Neb. 
481. 

26 C.J. p 42 note 62. 

45. Ala.—Westchester Fire Ins. Co. 
of New York v. Green, 134 So. 
881. 223 Ala. 121. 

Ark.—Security Ins. Co. v. Van Nor¬ 
man, 111 S.W.2d 661, 196 Ark. 200. 
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Tex.—Fireman’s Fund Ins. Co. v. 
Reynolds, Civ.App., 86 S.W.2d 826, 
828, citing Ciozpns Jails —London 
& Lancashire Ins. Co. v. Higgins, 
Clv.App., 68 S.W.2d 1066, 1069. 

quoting Ooxpus Juris —^Austin Fire 
Ins. Co, V. Brown, Civ.App.. 160 
S.W. 978. 

46. Pa.—^Essington Enamel Co. v. 
Granite State Fire Ins. Co., 20 Pb.. 
Dlst 622, affirming 45 Pa.Super. 

550. 

47. Ark.—^New Hampshire Fire Ins. 
Co. V. Walker, 11 S.W.2d 772. 178 
Ark. 319. 

26 C.J. p 43 note 65. 

4a Mo.—Murphy v. Great American 
Ins. Co., App., 268 S.W. 671. 

Okl.—^Hartford Fire Ins. Co. v. Mc- 
Avoy. 57 P.2d 242. 177 Okl. 60. 

49. Ky.—^Hartford Fire Ins. Co. v. 
Trimble, 78 S.W. 462, 117 Ky. 683. 
25 Ky.L. 1497. 

26 C.J. p 43 note 67. 

50. Iowa.—Watrous v. Des Moines 
Ins. Co., 128 N.W. 171, 144 Iowa 

551. 

51. WIs.—Zell V. Herman Farmers* 
Mut. Ins. Co., 44 N.W. 828. 76 WIs 
521. 

26 C.J. p 43 note 69. 

sa N.Y.—Marshall v. Reading Fire 
Ins. Co., 29 N.Y.S. S34. 78 Hun S3, 
affirmed 44 N.B. 1126, 149 N.Y. 617. 

aa N.Y.—^Marshall v. Reading Fire 
Ins.' Co., supra. 

64. Or.—Salene v. Queen City Fire 
Ins. Co., lie P. 1114, 59 Or. 297. 
35 L.R.A.,N.S., 438, Ann.Cas.l916D 
1276. 

55. Or.—Salene v. Queen City Fire. 
Ins. Co., supra. 
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principal by attempting to insure property already 
.destroyed.56 Where a statute requires the entire 
.agreement to be contained or indorsed on the pol¬ 
icy, no officer or agent can bind his company by 
.any contract or agreement not so included or in¬ 
dorsed.®"^ Where the policy provides that the 
agent has no authority to make contracts, the mere 
fact that the policy is not effective until counter¬ 
signed by the agent does not enlarge his authority.®® 

Liability insurance. The statutes and conduct in 
connection with a liability insurance contract by a 
policy writing agent authorized to enter into such 
•contracts are binding on the company.®® 

Life insurance. It has been stated that, as a 
■general rule, agents of life insurance companies 
have no authority to conclude absolutely a contract 
■of insurance,®® but only to procure and receive ap¬ 
plications, which they forward to the company, to 


be acted on by the immediate officers of the corpo¬ 
ration ;®l and this is particularly true where the 
application signed by the applicant states that no 
agent has power to make any contract of insur¬ 
ance,®2 restrictions on the power of the agent con¬ 
tained in the application being notice to the appli¬ 
cant of the agent^s limited authority.®® Such agents 
may, however, be authorized to make valid con¬ 
tracts which will be binding on their principals.®^ 
Where the agent through whom application is made 
has no authority to bind the company other than by 
delivery of the policy, no agp-eement he may have 
with the applicant is binding on insurer unless rat¬ 
ified by it.®5 Insured has no right to assume that 
an agent is authorized by the company, or its gen¬ 
eral agent, to give away a policy of insurance which 
on its face binds the company to pay a large sum 
of money on the death of insured.®® It will not be 


56. Ky.—^Hopkins v. Phcenlx Fire 
Ins. Co. of Hartford, Conn.. 254 
S.W. 1041. 200 Ky. 365. 

26 C.J. p 40 note 16. 

57. S.D.—Davenport v. Firemen's 
Ins. Co. of Newark, N. J.. 199 N. 
W. 203. 47 S.D. 426. 

-Statutory requirements as to con¬ 
tents of policies srenerally see In¬ 
fra § 255. 

-58. Tex.—Llndley v. Franklin * Fire 
Ins. Co., 162 S.W.2d 1109, 137 .Tex, 
196, reversing Franklin Fire Ins. 
•Co. V. Llndley, Clv.App., 128 S. 
W.2d 869. 

•459. U.S.—Ohio Casualty Ins. Co. v. 
Callaway, C.C.A.Okl.. 134 P.2d 788, 
affirming, D.C.. 45 F.Supp. 586. 

Standard policy 

Where form of public liability pol¬ 
icy filed by Insurance company in 
-office of the secretary of state in¬ 
surance board did not have an in¬ 
dorsement attached thereto exclud¬ 
ing liability for damages from fire 
and explosion and a copy of such 
indorsement was not on file in office 
of the secretary, unless agent of 
company made It clear to applicant 
who desired a policy containing such 
coverage that agent was selling a 
policy specifically reduced In cover¬ 
age by the exclusion indorsement, ap¬ 
plicant was entitled to a standard 
policy without such limitation.—Ohio 
Casualty Ins. Co. v. Callaway, D.C. 
Okl., 45 F.Supp. 586, affirmed, C.C.A., 
134 F.2d 788. 

60. La.—Telotte v. Metropolitan 
Life Ins. Co., App., 179 So. 616. 

Mo.—Mitchell V. Metropolitan Life 
Ins. Co., App., 116 S.W.2d 186 
■Tex.—rMlssouri State Life Ins. Co. 
V. Boles, Civ.App., 288 S.W. 271. 


Wyo.—Raj-mond v. National Life 
Ins. Co.. 273 P. 667, 40 Wyo. 1. 

37 C.J. p 379 note 66. 

Effective date 

(1) A local soliciting agent of a 
life Insurance company, as such, had 
no authority to bind the company 
with respect to when a life policy 
was to become effective,—Jones v. 
Gate City Life Ins. Co., 4 S.E.2d 
848, 216 N.C. 300. 

(2) So, where life policy expressly 
fixed its effective date, an alleged 
oral agreement of soliciting agent 
at inception of insurance contract 
to the purport that the insurance 
would not go into effect until actual 
date on which policy was shown to 
have been delivered was not binding 
on the company.—^Holbrook v. South¬ 
land Life Ins. Co., Tex,Clv.App., 129 
S.W.2d 448. 

Agent whose powers are limited to 
receiving and forwarding applica¬ 
tions for insurance to company can¬ 
not make contract binding on com¬ 
pany.—^American Nat. Ins. Co. v. 
Huey, Tex.Com.App., 66 S.W.2d 690, 
reversing Huey v. American Nat. 
Ins, Co., Civ.App., 46 S.W’.2d 340— 
Texas Life Ins. Co. v. Shuford, Tex. 
Civ.App., 131 S.TV.2d 118. 

61. Ill.—Covenant Mut. Ben. Assoc. 

v. Conway, 10 Ill.App. 34$. 

Okl.—^Homo Forum Ben. Order v. 
Jones, 50 P. 165, 5 Okl. 598. 

68. U.S.—^IVinslow v. Mutual Life 
Ins. Co. of New York, C.C.A.Cal., 
93 F.2d 802. 

63. U.S.—^Braman v. Mutual Life 
Ins. Co. of New York, C.C.A.Minn., 

. 73 F.2d 391. 

Ga.—^Davis v. Metropolitan Life Ins. 

Co., 131 S.E. 490, 161 Ga. 568. 

N.Y.—Madsen v. Prudential Ins. Co. 
of America, 35 N.Y.S.2d 607. 
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Provision as to effective date 
A provision in application for life 
policy that insurance would be In 
force from date of acceptance of ap¬ 
plication by company's home office 
medical department and premium re¬ 
ceipt given to applicant stating that 
insurance would be in force from 
same time gave applicant notice that 
local agent was without authority 
to contract that insurance applied 
for should be effective at once.— 
State Life Ins. Co. v. Thiel, 20 N.E. 
2d 693, 107 Ind.App. 75. 

64. Ill.—Covenant Mut. Ben. Assoc. 
V. Conway, 10 Ill.App. 348. 

87 C.J. p 379 note 58. 

Agency fr&achise held not to author¬ 
ize m a k i n g of contracts 
Ala.—Liberty Nat Life Ins. Co. v. 

Staggs, 6 So.2d 432. 242 Ala. 363. 
Effective date of Insnranoe 
Where application for life policy 
had attached a receipt which pro¬ 
vided that company on its approval 
of application would be liable from 
date of application if not leas than 
four weekly premiums were paid, and 
company's agent instead of regular 
receipt, allegedly gave applicant a 
receipt written on a blank piece of 
paper that company had received cer¬ 
tain sum for "insurance now in ben¬ 
efit” and applicant died before pol¬ 
icy was issued, company could not 
escape liability on technical ground 
that agent had no authority to give 
such a receipt unless four weekly 
premiums were paid.—Life & Cas¬ 
ualty Ins. Co. of Tennessee v. Dan¬ 
iel, 151 S.W.2d 63, 286 Ky. 579. 

65. U.S.—Swede v. Metropolitan 

Life Ins. Co., C.GA.Pla., 94 F.2d 
124. 

66. Del.—Maher v. Moore, Super., 42 
A. 721. 
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presumed that a life insurance company authorized 
an agent to make an illegal contract.®'^ 

§ 229. Executory Contracts to Insure 

a. General rules 

b. Remedies for breach 

a. General Rules 

(1) In general 

(2) Fire insurance 

(3) Life insurance 

(4) Title insurance 

(1) In General 

Where all the essential elements and terms of the 
contract are mutually agreed on, a contract to Insure 
made by an agent possessing general authority to solicit 
Insurance and issue and deliver policies Is binding on 
the parties even though it is oral. An oral contract ordi¬ 
narily is presumed to contemplate insurance on the 
terms contained in the policy customarily issued for the 
risk In question. 

It is necessary and sufficient to constitute a valid 
executory contract to insure or to issue a policy of 
insurance that all the essential elements and terms 
of the contract shall be mutually agreed on®® so 


that nothing remains to be done except issuance and 
delivery of the policy by one party®® and pa}Tnent 
of the premium by the other,and so that both 
parties, rather than one only, are boundJi A prom¬ 
ise to give a note for the premium is a sufficient con¬ 
sideration for a promise to make a policy .*^2 Where 
the policy would have been binding if it had been 
issued, the agreement to insure will be held bind¬ 
ing, 7® but it has been held that the company is not 
liable for breach of a contract to issue a policy 
jvhich it was not authorized to write.74 The agree¬ 
ment may be made, so as to bind the company, by 
an agent possessing general authority to solicit in¬ 
surance, receive premiums, and issue and deliver 
policies,^® but not by a mere soliciting agent.76 

There is .a well-defined distinction maintained or 
recognized in the cases between a parol contract 
to insure or to issue an insurance policy, and a pa¬ 
rol contract of insurance.77 An executory contract 
may be oral,78 although the statutes or the charter 
or by-laws of the insurance company provide that 
policies shall be in writing,79 or prescribe the mode 
of executing them.®® Sometimes, however, the pro¬ 
visions of a charter requiring the contracts of the 


67- Mo.—Mitchell v. Metropolitan 
Life Ins. Co.. App., 116 S.W.2d 186. 

68. Ala.—American Life Ins. Co. of 
Alabama v. Carlton. 184 So. 171. 
172. 236 Ala. 609. cltingr Corpus 
Joxls, 

Iowa.—^Beyer v. Central Life Ins. 
Co. of Illinois, 201 N.W. 677, 199 
Iowa 246. 

N.H.—^Elliott V. Standard Accident 
Ins. Co., 33 A.2d 562. 

Tex.—Springfield Fire & Maxine Ins. 
Co. V. Hubbs-Johnson Motor Co., 
Com.App.. 42 S.W.2d 248. 250, cit¬ 
ing Corpus Juris, and reversing, 
Clv.App.. 28 S.W.2d 1088. 

32 QJ. p 1097 note 43—38 C.J. P 
1017 note 50 fa]. 

Agreements to procure insurance see 
supra 6 225 . 

Contract to renew see infra § 283. 

Essential elements of Insurance con- j 
tract see supra $227. | 

69. Pa.—^Etter v. St. Paul Fire & 
Marine Ins. Co., 64 Pa.Super. 187. 

Tex.—State Mut. Fire Ins. Co. v. 
Taylor, Civ.App., 167 S.W. 950. 

70. Pa.—^Etter v. St. Paul Fire & 
Marine Ins. Co., 54 Pa.3uper. 187. 

71. HL—Scheldt v. Equitable Life 
Assur. Soc. of United States, 208 
IlLApp. 132. 

718. U.S.—Commercial Mut. Marine 
Ins. Co. V. Union Mut. Ins. Co. of 
New York, Mass., 19 How. 818, 
15 L.Ed. 686. 

73. U.S.—Weeks v. Lycoming Fire 
Ins. Co., C.C.Vt, 29 F.Cas.No.17,368. 

74, Cal.—^Butterfield Const. Co. v. 


Federal Land Value Ins. Co., 41 P. 
2d 958, 5 Cal.App.2d 16. 

Prexnlxun discrlxniaatlon 

Where Insurer's agent executed 
binder to issue group policy to be 
issued at such premium rate as 
would not support proposed insur¬ 
ance, and insurer refused to issue 
policy because of premium discrim¬ 
ination, insurer could not be held 
liable for breach of special contract 
to issue group policy, since discrim¬ 
ination in premium would violate the 
statutes.—^American Life Ins. Co. of 
Alabama v. Aladdin Temple Ben. 
Ass'n, D.O.K.K., 191 So. 908, 288 
Ala. 512. 

76, Ala.—Royal Neighbors of Amer¬ 
ica v. Fortenberry, 107 So. 846, 214 
Ala. 887—^United Burial & Insur¬ 
ance Co. V. Collier, 139 So. 104, 24 
Ala.App. 546, certiorari denied 139 
So. 106, 224 Ala. 57. 

32 C.J. p 1098 note 53. 

Authority of agents to make con¬ 
tracts of insurance see supra 9 
228. 

76. Ala.—^Liberty Nat. Life Ins. Co. 
V. Staggs, 6 So.2d 432, 242 Ala. 
363—^United Burial & Insurance 
Co. V. Collier, 139 So. 104, 24 Ala. 
App. 546, certiorari denied 139 
So. 106, 224 Ala. 57. 

Ark.—Sadler v. Fireman's Fund Ins. 

Co., 47 S.W.2d 1086, 186 Ark. 480. 
S.B.—O’Donnell v. Merchants* Mut. 
Ins. Ass'n. 210 N.W. 509. 50 S.D. 
418. 

32 C*J* p 1098 note 54. 
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77. Fla.—Collins v. ^tna Ins. Co., 
138 So. 369, 103 Fla. 848. 

26 C.J. p 46 note 97. 

Oral contracts generally see infra $ 
250. 

78. Ala.—Globe & Rutgers Fire Ins. 
Co. of New York v. Eureka Saw¬ 
mill Co., 161 So. 827, 227 Ala. 
667—Royal Neighbors of America 
V. Fortenberry, 107 So. 846, 214 
Ala. 387—^Liverpool & London & 
Globe Ins. Co. v. McCree, 98 So. 
880, 210 Ala. 559—United Burial & 
Insurance Co. v. Collier. 139 So. 
104, 24 Ala.App. 546, certiorari de¬ 
nied 139 So. 106, 224 Ala. 57. 

Ill.—^Welch V. Northern Assur. Co., 
Limited, of London, 223 Ill.App. 77. 

Minn.—Schmidt v. Agricultural Ins. 
Co., 252 N.W. 671, 190 Minn. 585. 

N.H.—^Elliott V. Standard Accident 
Ins. Co., 33 A.2d 562. 

Or.—^Blrd V. Central Manufacturers 
Mut. Ins. Co., 120 P.2d 753, 168 
Or. 1. 

Tex.—Springfield Fire & Marine Ins. 
Co. V. Hubbs-Johnson Motor Co., 
Com.App., 42 S.W.2d 248, reversing, 
Clv.App.. 28 S.W.2d 1088. 

Va.—Peoples Life Ins. Co. v. Par¬ 
ker, 20 S.E.2d 486, 179 Va. 662— 
National Liberty Ins. Co. of Amer¬ 
ica V. Jones, 183 S.E. 443, 445, 165 
Va. 606, citing Coxpiui Jiuds. 

32 C.J. p 1098 note 48. 

79. U.S.—Franklin Ins. Co. of Phil¬ 
adelphia V. Colt, Conn., 20 WalL 
560, 22 L.Ed. 423. 

80. Ala.—^United Burial & Insurance 
Co. V. Collier, 189 So. 104, 24 Ala. 
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company to be in writing are deemed broad enough 
to apply to agreements to insure or to issue a policy 
in the future.Si Where the contract to issue a pol¬ 
icy is oral, ordinarily it is presumed to contemplate 
insurance on the terms contained in the polic>" cus¬ 
tomarily used by the company for the risk in ques¬ 
tion,S2 to become effective vdthin a reasonable 
timers and to contemplate coverage for the cus¬ 
tomary year,S4 the premium to be paid to be the 
rate established tmder statutory authority.ss An 
agreement to insure is binding only until the exe¬ 
cution and acceptance of a written policy.ss 

(2) Fire Insurance 

(a) In general 

(b) Authority of agents 

(c) Requisites and validity of agreement 

(d) Terms and conditions of contem¬ 

plated policy 

(e) Termination by issuance of policy 
(a) In General 

A parol executory agreement to Insure or Issue a 
policy of fire Insurance Is valid, 

A parol executory contract to insure or to issue a 
policy of fire insurance is valid,^7 notwithstanding 
the statutes or the charter and by-laws of the in¬ 
surance company provide that policies shall be in 
writing, and prescribe the mode of executing them, 


such prorisions having reference only to executed 
contracts and not to the preliminary arrangements 
which necessarily precede the formal execution of 
the policy.ss An oral agreement to attach a mort¬ 
gage clause to a policy is valid,8^ notwithstanding 
the statute provides that every fire insurance policy 
taken out by a mortgagor shall have attached a 
mortgage clause in the form therein provided.9*^ 
An agreement to keep buildings insured pending is¬ 
suance of a new policy is an integral part of a con¬ 
tract to insure, and a factor in determining what is 
a reasonable time wnthin which the policy is re¬ 
quired to be issued.®! 

(b) Authority of Agents 

While a mere soliciting agent has no such power, 
an agent authorized to issue and deliver Are insurance 
policies ordinarily may bind the insurer by an executory 
contract to insure; but such authority may be limited 
by the company. 

While an agent with mere authority to solicit 
business, collect premiums, examine risks, and make 
reports has no power to bind an insurer by an ex¬ 
ecutory contract to insure,®- a general authority to 
solicit insurance, receive premiums, and issue and 
deliver policies is sufficient but an agreement by 
such agent to have a policy issued, no premium be¬ 
ing paid, does not create a present liability against 
insurer.®^ The insurance company may expressly 
limit the authority of the agent to bind it by an ex- 


App. 546, certiorari denied 139 So. 
106, 224 Ala. 67. 

32 C.J. p 1098 note 50. 

81. Pa.—^Benner v. Philadelphia Fire 
Assoc.. 78 A, 44, 229 Pa. 75, 140 
Am.S.R. 706—Hazlett v. Allegheny 
Ins. Co.. 1 Walk. 336. 

82. Ala.—^Liverpool & London & 
Globe Ins. Co. v. McCree, 98 So. 
880, 210 Ala. 559. 

Va.—^National Liberty Ins. Co. of 
America, 183 S.E. 443, 446, 165 Ya. 
606, citing Cozpns Juris. 

32 C.J. p 1008 note 52. 

Automobile liability InsiiraiLce 
If there was an enforceable agree¬ 
ment to issue automobile liability 
policy covering beach wagon at time 
of accident, the amount of coverage, 
if not discussed by the parties, would 
be that ’provided by the standard 
Ave thousand dollar and ten thou¬ 
sand dollar policy.—^Elliott v. Stand¬ 
ard Accident Ins. Co., N.H., 33 A.2d 
562. 

83. N.H.—^Elliott V. Standard Acci¬ 
dent Ins. Co., supra. 

84. N.H.—Elliott V. Standard Acci¬ 
dent Ins. Co., supra. 

85. N.H.—Elliott V. Standard Acci¬ 
dent Ins. Co., supra. 

86. N.C.—^Floars v. .^tna Life Ins. 


Co.. 56 S.E. 916, 144 N.a 232, 11 
L.R.A.,N.S., 357. 

Accepted policy as merging prelim¬ 
inary agreements and negotiations 
generally see infra § 266. 

Policy not oonfozmiag to ooutzaot 
Where the parties contracted for 
robbery and burglary insurance but 
only a robbery policy was issued 
thereunder, and no fraud against in¬ 
sured was shown. Insured could not 
recover from Insurance agent and 
insurer, four or five years thereafter 
for failure to write burglary insur¬ 
ance; and insured was not entitled 
to rely on representations of insur¬ 
ance agent and insurer that policy 
covered burglary, since he should 
have examined policy.—Port Valley 
Coca-Cola Bottling Co. v. Lumber¬ 
men’s Mut. Casualty Co., 24 S.E.2d 
846, 69 Oa.App. 120. 

87. IT.S.—.®tna Ins. Co. of Hartford, 
Conn. V. Licking Valley Milling 
Co„ C.C.A,Ky., 19 F.2d 177, cer¬ 
tiorari denied 48 S.Ct. 37, 275 U. 
S. 541, 72 L.Ed. 415. 

Ala.—Globe & Rutgers Fire Ins. Co. 
of New York v. Eureka Sawmill 
Co., 151 So. 827, 227 Ala. 667—Liv¬ 
erpool & London & Globe Ins. Co. 
V. McCree, 98 So. 880, 210 Ala. 559. 
Ill.—Welch V. Northern 'Assur. Co., 
Limited, of London, 223 IlLApp. 77. 
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Pa.—^McDowell v. Covert & Johnson, 
73 Pa.Super. 4. 

Va.—^National Liberty Ins. Co. of 
America v. Jones, 183 S.E. 443, 165 
Va. 606. 

26 C.J. p 45 note 1. 

88. U.S.—Franklin Ins. Co. of Phil¬ 
adelphia V. Colt, Conn., 20 Wall. 
560, 22 L.Ed. 423. 

26 C.J. p 45 note 4. 

89. Miss.—^Hartford Fire Ins. Co. v. 
J. R. Buckwalter Lumber Co., 77 
So. 798, 116 Miss. 822. 

90. Miss.—Hartford Fire Ins. Co. v. 
J. R. Buckwalter Lumber Co., su¬ 
pra. 

26 C.J. p 46 note 15. 

91. Vt.—Soulia V. Farmers Co-op. 
Fire Ins. Co.. 34 A.2d 364, 113 Vt. 
382. 

92. S.D.—O’Donnell v. Merchants' 
Mut. Ins. Ass’n, 210 N.W. 609, 50 
S.D. 418. 

93. Va.—National Liberty Ins. Co. 
of America v. Jones, 183 S.E. 448, 
165 Va. 606. 

26 C.J. p 47 note 19. 

Authority of agents to make con¬ 
tracts of insurance see supra § 
228. 

94. Neb.—Farmers' & Merchajits' 
Ins. Co. V. Graham, 70 N.W. 386, 50 
Neb. 818. 
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ecutory agreement,and, where an agent’s author¬ 
ity is limited to a designated territory, the company 
is not liable for a loss occurring before the issuance 
of a policy and after the date specified in the ap¬ 
plication for the commencement of the risk.®® So 
where an agent is employed to contract only in 
writing, an oral contract is beyond the scope of his 
employment,®" and is not rendered binding on the 
companj-- by a statute which provides that any rep¬ 
resentative of an insurance company who may so¬ 
licit insurance, procure applications, issue policies, 
etc., shall be held to be the agent of such company, 
with authority to transact all business within the 
scope of his employment, notwithstanding anything 
in the application, policy, articles of incorporation, 
or by-laws to the contrar}-.®® If there is apparent 
authority, however, to make such contracts, private 
instructions not known to insured cannot be shown 
to defeat the liability of insurer.®® The authority 
of an officer or agent to make an executory contract 
generally must be alleged and proved and will not 
be presumed,! although the contrary' has also been 
held.2 If no binding contract is made up to the 
time of the loss, the agent has no authority to ratify 
an attempted contract after the loss.® 

(c) Requisites and Validity of Agreement 

A valid executory contract of fire insurance muat be 
specific, either by express terms or by implication, as 


to subject matter, period, rate, and amount of insurance; 
but It Is not necessary that all of the details of the 
contract that are finally to be expressed in the policy 
should be specified. 

A valid executory contract to insure, whether 
resting in parol or evidenced by memorandum, must 
be established, and it must be specific, either by 
express terms or by implication, as to the subject 
matter, period, rate, and amount of insurance.^ If 
there is no specific agreement as to the period of 
the insurance,® or as to the company in which the 
insurance is to be taken,® the contract will not be 
enforceable. It is not necessary, however, that all 
the details of the contract that are finally to be ex¬ 
pressed in the policy should be specified it is suf¬ 
ficient if the intention of the parties to the contract 
in these particulars can be gathered from the cir¬ 
cumstances of the case.® So an agent may bind his 
company without disclosing the name of the com¬ 
pany to insured,® but where the agent represents 
two or more companies, no one of them can be 
bound until the agent allocates the risk, or some 
portion thereof, to one of them by some word or 
act.!® Furthermore, there may be sufficient mutu¬ 
ality to render the contract binding, although the 
goods to be covered are left to be determined by 
subsequent specification.!! There must be a con¬ 
sideration for the executory agreement to insure,!- 
but an agreement, even implied, to pay the usual 
premium, will be sufficient to constitute a consid- 


W.Va.—Bell v. Peabody Ins. Co., 38 

S.E. 541. 49 VV.Va. 437. 

95. U.S.—^Mulrooney v. Hoyal Ins. 
Co. of Liverpool, England, C.C. 
Iowa, 157 P. 698. affirmed 168 P. 
837, 90 C.C.A. 317. 

26 C.J. p 47 note 23. 

96. Ala.—^Insurance Co. of ICorth 
America v. Thornton, 80 So. 614, 
130 Ala. 222, 89 Am.S.R. 30. 55 L. 
R.A. 647. 

97. U.S.—^Mulrooney v. Royal Ins. 
Co. of Liverpool, England, C.C. 
Iowa, 157 P. 598, affirmed 163 P. 
S3T, 90 C.C.A. 317. 

93. U.S.—Mulrooney v. Royal Ins. 

Co. of Liverpool. England, supra. 
26 C.J. p 47 note 26. 

S3. 3Iass.—Sanford v. Orient Ins. 
Co.. 54 X.E. SS3. 174 Mass. 416, 
75 Am.S.R. 358. 

L X.J.—Agricultural Ins. Co. v. 

Fritz, 39 A. 910, 61 X.J.Law 211. 
26 C.J. p 47 note 30. 

2. S.C.—Stlckley v. Mobile Ins. Co., 
16 S.E. 2S0. 838, 37 S.C. 56. 

3. Tex.—Blake v. Hamburg Bre¬ 
men Fire Ins. Co., 2 S.TV. 368, 67 
Tex. 160, 60 Am.R. 15. 

4. Ala.—Globe & Rutgers Fire Ins. 
Co. of Xew York v. Eureka Saw¬ 


mill Co., 151 So. 827, 829, 227 Ala. 
667, citing Corpus Juris. 

Pa.—McDowell v. Covert & Johnson, 
73 Pa.Super. 4. 

Tex.—Springfield Fire & Marine Ins. 
Co. v. Hubbs-Johnson Motor Co., 
Cora.App., 42 S.TV.2d 248, revers¬ 
ing, Clv.App., 28 S.W.2d 1088. 

26 C.J. p 49 note 43. 

Contract must be complete and un¬ 
conditional 

Wash.—M. R. Smith Lumber & Shin¬ 
gle Co. V. Netherlands Fire & Life 
Ins. Co., 288 P. 565, 135 Wash. 
547. 

5. Tex.—Springfield Fire & Marine 
Ins. Co. V. Hubbs-Johnson Motor 
Co.. Com.App., 42 S.W.2d 248, re¬ 
versing, Civ-App.. 28 S.W.2d 1088. 

26 C.J. p 49 note 44. 

6. Tex.—Springfield Fire & Marine 
Ins. Co. v. Hubbs-Johnson Motor 
Co., supra. 

26 C.J. p 49 note 45. 

7. U.S.—Massachusetts Bonding & 
Ins. Co. v. R, E. Parsons Elec. 
Co.. C.C.A.MO., 61 P.2d 264, 271, 
quoting Corpiu Juris. 

Ala.—Globe & Rutgers Fire Ins. Co. 
of Xew York v. Eureka Sawmill 
Co.. 151 So. 827, 227 Ala, 667. 

26 C.J. p 49 note 46. 
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8. U.S.—Massachusetts Bonding &■ 
Ins. Co. V. R. E. Parsons Elec. Co.. 
C.C.A.MO., 61 P.2d 264, 271, quot¬ 
ing Corpus Juris—^^tna Ins. Co. 
of Hartford, Conn. v. Licking Val¬ 
ley Milling Co., C.C.A.Ky., 19 F. 
2d 177, certiorari denied 48 S.Ct. 
37, 275 U.S. 541, 72 L.Ed. 415. 

Ala.—Globe & Rutgers Fire Ins. Co. 
of Xew York v. Eureka Sawmill 
Co., 151 So. 827, 227 Ala. 667. 

26 C.J. p 49 note 47. 

9. U.S.—^^tna Ins. Co. of Hartford, 
Conn. V. Licking Valley Milling 
Co., C.C.A.K 3 ’., 19 P.2d 177, certio¬ 
rari denied 48 S.Ct. 37, 275 U.S. 
541, 72 L.Ed. 415. 

Wash.—Sholund v. Detroit Fire & 
Marine Ins. Co.. 19 P.2d 395, 172 
Wash. 111. 

10. Wash.—Sholund v, Detroit Fire 
& Marine Ins. Co., supra. 

11. Minn,—^Ames-Brooks Co. v. 

.Etna Ins. Co.. 86 X.W. 344, S3 
Minn. 346. 

12. U.S.—Massachusetts Bonding & 
Ins. Co. v. R. B. Parsons Elec. Co.. 
C.C.A.MO., 61 P.2d 264. 271, quot¬ 
ing Corpus Juris. 

Pa.—McDowell v. Covert & Johnson, 
73 Pa.Super. 4. 

26 C.J. p 49 note 50. 
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eration.i3 A misunderstanding as to the character 
of the company or a mistake of law as to the obli¬ 
gation imposed by statute on its members does not 
prevent the contract from being mutual as to its 
terms.i^ 

(d) Terms and Conditions of Contemplated 

Policy 

Where the contract does not specify the terms and 
conditions of the policy, It Is presumed to contemplate 
insurance on the terms contained In the policy cus¬ 
tomarily issued. 

'WTiere the contract to insure or issue a policy of 
fire insurance does not specify the terms and con¬ 
ditions of the policy, it is a general rule that the 
parties will be presumed to have contemplated a 
form of policy containing such conditions and lim¬ 
itations as are usual in such cases, 15 whether in¬ 
sured sues in equity!® or at law directly on the con¬ 
tract for recovery of damages for a breach thereof 
in failing to issue the policy.17 It has been held, 
however, that, where insured merely ordered a 
specified amount of insurance on certain property, 
nothing being said about other insurance, he was 
not bound by a stipulation in the policy subsequently 
issued avoiding it in case there was then or should 
be thereafter any other insurance on the property,!® 
at least in the absence of evidence that policies usu¬ 
ally contain such a stipulation.!® 

(e) Termination by Issuance of Policy 

Liability under an executory contract to Insure Is 
terminated by the Issuance and acceptance of a policy 
even though It does not follow the terms of the contract; 


but the rule is otherwise where the policy was issued but 
not accepted. 

When a fire insurance policy is issued and accept¬ 
ed in pursuance of a parol agreement for insur¬ 
ance, the liability under the executory contract is 
terminated, and such contract is merged in the pol¬ 
icy,-® the fact that the policy does not follow the 
terms of the preliminary contract being immaterial 
if the policy is accepted and acted on by insured 
but the liability of the company under the executory 
contract is not merged in a policy which does not 
conform to the terms of the preliminary agreement 
and is not accepted as a substitute therefor.-^ 

(3) Life Insurance 

There may be a valid executory agreement to Insure 
or Issue a policy of life insurance. 

There may be a valid and binding executorj' 
agreement to insure or to issue and deliver a policy 
of life insurance and the applicant’s submission 
to a medical examination is sufficient consideration 
to support such an agreement.24 As long as the 
contract remains executory the parties may, by 
mutual consent, decline to complete it,25 without 
consulting a third person who can become a bene¬ 
ficiary only on its completion.^® An insurance as¬ 
sociation agreeing with the receiver of an insol¬ 
vent association to insure members of the insolvent 
association is not liable on the agreement to the 
heirs of a member of such insolvent association who 
died before the insurance was ef¥ected.27 


13. U.S.—^Massachusetts Bondlnsr & 
Ins. Co. V. R. E. Parsons Elec. Co., 
C.C.A.MO.. 61 P.2d 264, 271. QUOt- 
inff Coxpus Jtirls. 

26 aj. p 49 note 51. 

Consldenatloii, offer, and aooeptaiioe 
Where Insurer by letter rejected 
mortgasree’s request to transfer Are 
policy to purchasers of Insured build¬ 
ings but offered to issue new policy 
to purchasers or mortgagee and In 
meantime to keep -buildings covered 
under terms of old policy, mortga¬ 
gee's reply constituted acceptance of 
both offers and created a contract for 
issuance of new Insurance, the con¬ 
sideration for promise of insurance 
protection being Implied promise to 
pay premium that might regularly 
be charged therefor.—Soulla v. Farm¬ 
ers Co-op. Fire Ins. Co., 84 A.2d 364, 
118 Vt. 382. 

14. N.Y.—Hicks v. Grlmley, 107 N. 
B. 1037. 213 N.T. 447, modifying 
1S6 N.T.S. 1137, 162 App.Div. 902. 

15. Ala.—Liverpool & London & 
Globe Ins. Co. v. McCree, 98 So. 
S80, 882. 210 Ala. 559, citing Cor¬ 
pus guxis. 


Mo.—Swinney v. Connecticut Fire 
Ins. Co. of Hartford. App.. 8 S.W. 
2d 1090, 1092, citing Corpus 5^ 
zls. 

VL—Soulla V. Farmers Co-op. Fire 
Ins. Co.. 34 A.2d 364. 113 Vt. 382. 

26 C.J. p 50 note 55. 

le. Or.—Sproul v. Westem Assur. 
Co.. 54 P. 180, 38 Or. 93. 

Enforcement in equity see infra sub¬ 
division b (2) of this section. 

17. Or.—Sproul v. Western Assur. 
Co., supra. 

Enforcement at law see Infra sub¬ 
division b (1) of this section. 

18. Ky.—Springfield Fire & Marine 
Ins. Co. V. Snowden, 191 S.W. 439, 
173 Ky. 664. 

19. Ky.—Springfield Fire & Mavlne 
Ins. Co. v. Snowden, supra. 

26 C.J. p 50 note SO. 

80. Masa—^Long v. Agricultural Ins. 
Co.. 153 N.E. 792. 257 Mass. 240. 

26 C.J. P 52 note 79. 

Accepted policy as merging pre¬ 
liminary agreements and negotia¬ 
tions generally see infra 5 266. 
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81. Mass.—Long v. Agricultural Ins. 
Co., supra. 

Or.—Greenberg v. German American 
Ins. Co.. 160 P. 636, 83 Or. 662, re¬ 
heard 163 P. 820. S3 Or. 662. 

26 C.J. p 52 note 80. 

88. Ky.—Preferred Risk Fire Ins. 
Co. V. Xeet, 90 S.W.2d 39, 43. 262 
Ky. 257, citing Corpus Otuis—Svea 
Fire & Life Ins. Co. v. Foxwell. 27 
S.W.2d 675, 234 Ky. 96. 

26 C.J. p 52 note SI. 

83. Tex.—Capitol Life Ins. Co. of 
Denver, Colo., v. Driscoll. Civ.App„ 
199 S.W. 872. 

84. Tex.-~Capitol Life Ins. Co. of 
Denver. Colo., v. Driscoll, supra. 

Medical examination generally see 
infra S 233. 

85. Cal.—Griffith v, New York Life 
Ins. Co., 36 P. 113. 101 Cal. 627. 40 
Am.S.R, 96. 

88. Cal.—Griffith v. Xew York Life 
Ins. Co., supra. 

87. Tex.—^Hunter v. National Aid 
Life Ass'n, Civ.App.. 81 S.W.2d 142. 
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(4) Title Insurance 

Under a contract to insure only such title as It shall 
approve, a title company Is not bound to Insure any 
title which a court declares to be marketable. 

Where, under the terms of its contract, a title 
company is bound to insure only such title as it 
shall approve, if its action be not capricious the 
title company is not bound to insure any title which 
a court declares to be marketable.^* 

b. Eemedies for Breach 

(1) At law 

(2) In equity 

(1) At Law 

Either party to a contract to Insure may recover 
damages for the other's breach thereof In an action at 
law, and the general rules of procedure will be applied. 
The measure of damages for a breach by the company 
before loss Is the difference between the cost of In¬ 
suring elsewhere and under the contract; but, where a 
loss has occurred, the measure of damages is the amount 
the plaintiff would have been entitled to recover on the 
policy had It been Issued* 

Where either party to a contract to insure re¬ 
pudiates it, the other may recover damages for the 
breach.*® Thus, where the company has breached 
the contract by refusing to issue a policy of insur¬ 
ance, it is answerable in damages*® in an action at 
law,*i provided the conditions, if any, contained in 
the contract have been performed or fulfilled.** 


The broker who negotiated the contract has no 
remedy for its breach, however,** notwithstanding 
he might lose his commission, or suffer in his repu¬ 
tation for business acumen and judgment.*^ Where 
the company has issued a policy which does not 
conform to the agreement, the other party may sue 
on the agreement,*® without seeking a reformation 
of the policy.** The right of action for failure 
promptly to issue the policy, or negligence in the 
due issue of the policy, is in insured or his person¬ 
al representative, and not in the beneficiaiy^ named 
in the application.*^ 

Where the action is based on breach of an execu¬ 
tory contract to issue a policy in the future, and not 
on a present contract of insurance, and the insur¬ 
ance company refuses to deliver a policy and de¬ 
nies the execution of the contract, it waives the 
right to rely on conditions or limitations that might 
have been inserted in the policy,** and cannot de¬ 
feat a recovery because of the violation of condi¬ 
tions which the policy, if issued, would have con¬ 
tained.*® Thus, ordinarily the failure of insured 
to sue within the time limited^® or to furnish proofs 
of loss^^ within the time or in the manner requir¬ 
ed^* by the policies customarily issued by the com¬ 
pany does not bar a recovery of damages for breach 
of the compan/s contract to issue a policy, although 
there is also authority to the contrary.43 Defend- 


28. N.T.—^Tltle Guarantee & Trust 
Co. V. Hudershausen, 164 K.T.S. 
15. 

29. Cal.—^Dutton Dredge Co. v. U. 
S. Fidelity & Guaranty Co., 29 P. 
2d 316, 136 Cal.App. 574. 

Ill.—Jacobi V. Liewitz, 227 IlLApp. 
274. 

Mich.—Ten Broek v. Jansma, 126 N. 
W. 710, 161 Mich. 597. 

Vel —^National Liberty Ins. Co. of 
America v. Jones, 183 S.B. 443, 
445, 165 Va. 606, citing Corpus Ju¬ 
ris. 

Actions on agreement to renew see 
infra S 2S3. 

Liability for tort of a^ent see supra 
§ 149. 

aa Ala.—^American Life Ins. Co. of 
Alabama v. Aladdin Temple Ben. 
Ass'n. D.O.K.K., 191 So. 903, 238 
Ala. 512—American Life Ins. Co. of 
Alabama v. Carlton, 184 So. 17lf 
172, 236 Ala. 609, citing Corpus Ju¬ 
ris—Globe & Rutgers Fire Ins. Co. 
of New Tork v. Eureka Sawmill 
Co., 151 So. 827, 227 Ala. 667— 
Hartford Fire Ins. Co. v. Ollinger 
& Bruce Dry Dock Co., 77 So. 452, 
16 Ala.App. 302. 

Va.—^National Liberty Ins. Co. of 
America v. Jones, 183 S.E. 443, 
445, 165 Va. 606, citing Corpus Ju¬ 
ris. 

32 C.J. p 1098 note 56. 


81. U.S.—^Piedmont Fire Ins. Co. v. 
Aaron, aC.A.Va., 138 F.2d 732, 734, 
citing Corpus Juris, and certiorari 
denied 64 S.Ct 789, 321 U.S. 789, 
88 L.Ed. 1079. 

Va.—^National Liberty Ins. Co. of 
America v. Jones, 183 S.E. 443, 445, 
165 Va. 606, citing Corpus Juris. 

26 C.J. p 51 note 76—32 C.J. p 1098 
note 57. 

32. Mass.—Park & Pollard Co. v. 
Agricultural Ins. Co.. 130 N.B. 208, 
238 Mass. 187. 

N’.T.—Title Guarantee & Trust Co. v. 

Rudershausen, 164 N.T.S. 15. 
Contract held not breached by 
tiff 

Cal,—Dutton Dredge Co. v. U. S. Fi¬ 
delity & Guaranty Co., 29 P.2d 316, 
136 Cal.App. 574. 

Title insurance 

Before the fulfillment of the ex¬ 
press conditions stipulated, there is 
no present right of action on cui 
undertaking to issue a policy of title 
insurance.—Cherry v. People's Trust 
Co., 127 A 320, 282 Pa. 52—62 C.J. p 
1055 note 46. 

33. N.Y.—Stephen Peabody, Jr. & 
Co. V. Travelers* Ins. Co., 148 N.B. 
661, 240 N.T. 511, affirming 205 
N.T.S. 536, 210 App.Dlv. 261, cmd 
reargument denied Stephen Pea¬ 
body, Jr., & Co. V. Travelers* Ina 
Co.. 150 N.B. 547, 241 N.T. 542. 
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34. N.T.—Stephen Peabody, Jr. & 
Co. V. Travelers* Ins. Co., supra. 

35. Tex.—Connecticut Fire Ina Co. 
V. Fields, Civ.App., 236 S.W. 790. 

38. Tex.—Connecticut Fire Ins. Co. 
V. Fields, supra. 

37. Ala—^Royal Neighbors of Amer¬ 
ica V. Fortenberry, 107 So. 846, 
214 Ala 387. 

38. Tex.—Connecticut Fire Ina Co. 
V. Fields, supra 

32 C.J. p 1098 note 69. 

39. Ill.—Welch V. Northern Assur. 
Co., Limited, of London, 223 BL 
App. 77. 

26 C.J. p 50 note 62. 

40. Or.—^Hardwick v. State Ins. Co., 
26 P. 840, 20 Or. 547. 

Waish.—Chenier v. Insurance Co. of 
North America 129 P. 905, 72 
Wash. 27. 48 L.RA,N.S.. 319, Ana 
Cas.l914D 649. 

41. Wash.—Chenier v. Insurance Co. 
of North America, supra 

26 C.J. p 50 note 63. 

42. Wis.—Campbell v. American 
Fire Ina Co., 40 N.W. 661, 73 Wla 
100 . 

43. Iowa—^Barre v. Council Bluffs 
Ina Co., 41 N.W. 378, 76 Iowa 609. 

26 C.J. p 51 note 65. 

Terms of old policy 
Where insurer refused to trans- 
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ant cannot successfully interpose a plea of set-off 
based on malicious prosecution;** or claim that 
plaintiff is estopped to maintain his action on the 
ground that he began a former suit with full 
knowledge that it was without right and would en¬ 
tail expense in defending it and that it did so re¬ 
sult, defendant’s only resort in such case being an 
action for malicious prosecution.*® In view of the 
rule stated infra § 263 that when a contract of in¬ 
surance is otherwise complete it is immaterial that 
no manual delivery of the policy was made, in¬ 
sured has no cause of action for failure to deliver 
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the policy where the contract is complete, since he 
is not injured therebj’.** 

An action against a life insurance company for 
breach of an executory agreement to insure need 
not be brought prior to t!te death of the person 
whose life is to be insured;*” and. where it is not 
brought until afterward, the proper person to sue is 
the beneficiary,** and not a stranger to the con¬ 
tract,** or the administrator of deceased,®® unless 
the administrator is also the beneficiary.®* 

General rules of procedure,®* including general 
rules of pleading,53 general rules of evidence,®* 


INSURANCE 


fer Are policy to purchasers of In- 
sured buildings but offered to issue 
new insurance and meantime to keep 
the property insured under terras 
of old policy, the contract for fu¬ 
ture Insurance was subject to condi¬ 
tions of old policy including require¬ 
ment that action thereon should be 
commenced within twelve months 
after fire, and action commenced 
more than twelve months after Are, 
was barred by provision in old pol¬ 
icy.—Soulia V. Farmers Co-op. Fire 
Ins. Co.. 34 A.2d 364, 113 Vt. 882. 

44. Ala.—^American Life Ins. Co. of 
Alabama v. Aladdin Temple Ben. 
Ass’n, D.O.K.K.. 191 So. 903, 238 
Ala. 612. 

45. Ala.—^American Life Ins. Co. of 
Alabama v. Aladdin Temple Ben. 
Ass’n, D.O.KK.. supra. 

4& N.Y.—^Hicks V. British America 
Assur. Co., 66 N.E. 748, 162 N.T. 
284. 48 L..R.A. 424, reversing 43 
N.T.S. 623, 13 App.Div. 444. 

47. N.T.—Shaw v. Republic Life 
Ins. Co., 69 N.T. 286, affirming 67 
Barb. 686. 

48. Ala.—^American Life Ins. Co. of 
Alabama v. Carlton, 184 So. 171, 
172, 236 Ala. 609, quoting Corpus 
drills. 

Neb.—Carter v. Bankers’ Life Ins. 

Co.. 120 N.W. 466. 83 Neb. 810. 

37 C.J. p 380 note 67. 

49. Mass.—^Earle C. Dodds, Ina v. 
Boston Casualty Co., 31 N.E.2d 7, 
308 Mass. 124. 

50. Ala.—^American Life Ins. Co. of 
Alabama v. Carlton, 184 So. 171, 
172, 236 Ala. 609, quoting Corpus 
Juris. 

Neb.—Carter v. Bankers’ Life Ins. 
Co., 120 N.W. 466, 83 Neb. 810. 

5L Ala.—^American Life Ins. Co. of 
Alabama v. Carlton, 184 So. I7lf 
172, 236 Ala. 609, quoting Corpus 
Jtirls. 

N.C.—^Foac V. Volunteer State Life 
Ins. Co., 116 S.B. 266, 186 N.C. 121. 
58. Cal.—Syar v. U. S. Fidelity & 
Guaranty Co., 126 P.2d 102, 61 Cal. 
App.2d 627. 

53. Ind.—Western Assur. Co. v. Mc- 


Alpln, 55 N.E. 119, 23 Ind.App. 220. 
77 Am.S.R. 423. 

26 C.J. p 51 note 76 [a]. 

Gomplaiiit htid to state cause of ae- 
tlon 

—^United Burial & Insurance Co. 
V. Collier, 139 So. 104, 24 Ala.App. 
546, certiorari denied 139 So. 106. 
224 Ala. 57. 

Ohio.—Veser v. Guardian Life Ins. 
Co. of America, 185 N.E. 565. 44 
Ohio App. 293. 

Complaint hdld demurrable 

(1) As showing no binding ob¬ 
ligation of defendant corporatio-n.— 
American Life Ins. Co. of Alabama 
V. Carlton, 8 So.2d 166, 242 Ala. 
661. 

(2) For failure to aver facts show¬ 
ing a valuable consideration.—^Amer¬ 
ican Life Ins. Co. v. Carlton, 198 
So. 1, 240 Ala. 173. 

Allegatious as to authority of agent 
held sufficient 

Ala.—^United Burial & Insurance Co. 
V. Collier, 139 So. 104, 24 Ala.App. 
546, certiorari denied 139 So. 106, 
224 Ala. 57. 

Terms of costziact and policy 
Plaintiff must allege the terms 
of the oral contract for insurance 
and also, if a policy has actually 
been issued, set forth the terms of 
that instrument so that the court 
may be able to Judge 'whether or not 
it is a fulfillment of the alleged 
oral contract.—Greenberg v. German 
American Ins. Co., 160 P. 536, S3 Or. 
662, reheard 163 P. 820, S3 Or. 662. 
54. Burden of proof 

In action for breach of special con¬ 
tract arising out of payment of cer¬ 
tain sum to Insurer on binder for 
group policy, burden was on plain¬ 
tiff to prove a valid contract with 
insurer and that it was breached.— 
American Life Ins. Co. of Alabama 
V. Aladdin Temple Ben. Ass’n, D.O. 
K.K., 191 So. 903, 238 Ala. 512. 
Evldenoe held adanissible 

(1) Is general.—Clark v. Bankers* 
Accident Ins. Co. of Des Moines. 
Iowa, 147 N.W. 1118, 96 Neb. 381. 

(2) Evidence of form of the usual 
contract or the form of a previous 
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policy on the same property.—Sproul 
V. Western Assur. Co., 54 P. 150, 33 
Or. 98—26 C.J. p 7S note 68. 

(S) Conversations with the agent 
of insurer at the time a contract to 
insure was made, to show what the 
contract was.—Sanford v. Orient Ins. 
Co., 54 N.E. SS3. 174 Mass. 416, 76 
Am.S.R. 35S. 

(4) Testimony of fire chief rela¬ 
tive to conversation with insured 
concerning premeditated fire under 
existing policy which led to can¬ 
cellation thereof just before alleged 
I oral contract for insurance on same 
property in same insurance company. 
—^loore V. Home Ins. Co., Mo.App.. 
73 S.W.2d 297. 

Bvldenca held inadmissible 

(1) Testimony as to methods of 
other insurance companies.—^Ameri¬ 
can Life Ins. Co. v. Carlton. 198 So. 
1. 240 Ala. 173. 

(2) Where insurer had not pleaded 
a tender or brought money into 
court, evidence that insurer tendered 
return of sum paid and had such 
sum to its credit for that purpose 
In a certain bank which failed and 
resulted in loss to insurer of that 
amount.—^American Life Ins. Co. of 
Alabama v. Aladdin Temple Ben. 
Ass’n. D.O.K.K. 191 So. 903, 238 Ala. 
512. 

Bvidencs held suffieient 

(1) In general.—Jacobi v. Lewitz, 
227 Ill.App. 274. 

(2) To show waiver of breach.— 
Dutton Dredge Co. v. U. S. Fidelity 
& Guaranty Co., 29 P.2d 316. 136 
Cal.App. 574. 

(3) To support verdict for plain¬ 
tiff*—U. S. Fire Ins. Co. of New 
York V. Rayburn. SI P.2d 313, 183 
Okl. 271. 

(4) To sustain finding of contract 
to insure against fire and breach 
thereof.—Stewart v. St Paul Fire & 
Marine Ins. Co., 214 N.W. 58, 171 
Minn. 363. 

Evidence held Imrafficlent 

(1) In general.—Lewis v. H. J. 
Schwinn & Co., 226 P. 129, 130 Wash. 
49. 
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and general rules of trial^s are applicable in ac¬ 
tions for the breach of an executory contract to in¬ 
sure or issue an insurance policy. 

Measure of damages. Where the contract to in¬ 
sure is breached before loss, the measure of dam¬ 
ages is the difference between the cost of insuring 
elsewhere and under the contract, provided insured 
uses reasonable diligence in protecting himself from 
loss.°® Where a loss has occurred, the measure 
of the promisee’s damages for breach of the agree¬ 
ment is the amount he would have been entitled to 
recover on the policy had it been issued;®^ and in 
the case of a breach of a contract to issue a life 
insurance policy the beneficiary is entitled to re¬ 
cover such amount as would have accrued to him 
if the contract had been complied with.^8 The 
measure of damages for improper refusal to issue 
a paid-up whole life industrial polic}’’ is the present 
worth of the premiums insured would be required 
to pay to secure such policy during the period of 
the reasonable expectancy of insured, rather than 
the present worth of the face of a paid-up policy 
based on the expectancy of insured.®® 

(2) In Equity 

A court of equity will grant relief for breach of a 
valid contract to Issue a policy of insurance. 

A court of equity will grant relief for breach of 
a valid contract to issue a policy of insurance,®® 


for example, by compelling the delivery of the pol¬ 
icy although the loss has already occurred and 
in such equitable action the court may, on proof of 
a loss for which recovery could be had under the 
policy if it had been issued, enter a money judg¬ 
ment for the recovery of the loss.®2 Likewise, in a 
suit to reform a policy of insurance after a loss 
has occurred, full relief may be granted by decree¬ 
ing payment of loss, even though the policy has 
never been issued,83 on the principle that complain¬ 
ant has a right to specific performance of the agree¬ 
ment to issue a policy.®^ The fact that there was 
no apportionment of the risk is not a defense to a 
suit for the enforcement of the agreement where it 
appears that there was in’ substance only a single 
risk and that the parties did not contemplate an 
apportionment.®® To justify recovery or relief, the 
evidence must be sufficient to support plaintiffs 
claim,®® and the contract to issue a policy must be 
clearly established.®^ 

§ 230. Preliminary or Temporary Contracts 

of Insurance 

a. General rules 

b. Actions 

a. General Buies 

(1) In general 

(2) Fire insurance 


(2) To support a declaration based 
on an agreement to insure.—Park & 
Pollard Co. v. Agricultural Ins. Co., 
ISO N.B. 208. 238 Mass. 187—82 C.J. 
p 1098 note 7 [a]. 

(3) To sustain verdict for plain- 
titt—^American Life Ins. Co. of Ala¬ 
bama V. Carlton. 8 So.2d 166, 242 Ala. 
661. 

B5. Zivldsnoe ixisQfflLolezit for 

Jury 

OkL—^Hartford Pire Ins. Co. v. Mc- 
Avoy, 67 P.2d 242, 177 Okl. 60. 
Bvlde&oe lield to wazraxLt submlssioa 
of Issna to Jury 

Ala—^United Burial & Insurance Co. 
V. Collier. 139 So. 104, 24 AlaApp. 
546, certiorari denied 139 So. 106, 
224 Ala 67. 

CaL—Syar v. U. S. Fidelity & Guar¬ 
anty Co., 125 P.2d 102, 51 Cal.App. 
2d 527. 

56. Ala—^Hartford Fire Ins. Co. v. 
Ollinger & Bruce Dry Dock Co., 77 
So. 452, 16 AlaApp. 802. 

57. Ala—^American Life Ins. Co. of 
Alabama v. Carlton, 184 So. 171, 
172, 236 Ala 609, citing Cozpiw Jo- 
zis —United Burial & Insurance Co. 
V. Collier, 139 So. 104, 24 AlaApp. 
546, certiorari denied 139 So. 106, 


224 Ala 57—Piedmont & A. Life 
Ins. Co. V. Young, 58 Ala 476, 
29 Am.R. 770. 

Ill.—Welch V. Northern Assur. Co., 
Limited, of London, 223 Ill.App. 77. 
Neb.—^Union Central Life Ins. Co. 

v. McHugh, 7 Neb. 66. 

32 C.J. p 1098 note 69—26 C.J. p 62 
note 77. 

Damages to employer for compeau 
satlon Insurer’s breach of oral con¬ 
tract to insure were amount of dis¬ 
bursements employer was required 
to pay to its injured employees less 
amount of premiums which employer 
would have been required to pay.— 
Dutton Dredge Co. v. U. S. Fidelity 
& Guaranty Co.. 29 P.2d 316, 136 
Cal.App. 674, 

58. Ala—^American Life Ins. Co. of 
Alabama v. Carlton, 184 So. 171, 
236 Ala 609. 

59. Ind.—^Western & Southern Life 
Ins. Co. V. Vale, 12 N.E.2d 860, 
213 Ind. 601. 

ea Va—National Liberty Ins. Co. 
of America v. Jones, 183 S.E. 448, 
445, 165 Va 606, citing Corpus Ju¬ 
ris—^Interstate 3Wre Ina Co. v. Mc- 
Pall, 78 S.B, 293, 114 Va 207. 

61. U.S.—^Franklin Ina Co. of Phll- 
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adelphia v. Colt, Conn., 20 Wall. 
560. 22 L.Ed. 423. 

26 C.J. p 61 note 71. 

Specific performance of contracts to- 
Insure or deliver Insurance policy 
see the C.J.S. title Specific Per¬ 
formance § 79. also 68 C.J. p 1064 
notes 86-89. 

68, U.S.—^Franklin Ins. Co. of Phil¬ 
adelphia V. Colt, supra 
26 C.J. p 51 note 73. 

63. Fla—^Hanover Fire Ins. CO. v- 
Hiers, 84 So. 605. 79 Fla 408. 

Reformation of policy generally see 
infra 5S 278-280. 

64. Fla—Hanover Fire Ins. Co. v. 
Hiers, supra 

65. Va—^Interstate Fire Ins. Co. v.. 
McFall, 76 S.B. 293, 114 Va 207. 

26 C.J. p 61 note 73 [a]. 

66. Mass.—Quill v. Boston Ina Co.» 
83 N.B. 401, 197 Mass. 216. 

82 C.J. p 1098 note 71. 

VarlaiLce between contract and policy 
N.T.—^Langdon v. Northwestern Mut 
Life Ins. Co., 92 N.E. 440, 199 N.Y. 
188, affirming 116 N.T.S. 1128, 181 
App.Div. 922. 

67. Or.—^Dodd v. Home Mut Ina 
Co.. 28 P. 881, 22 Or. 8, reheard 
29 P.. 8. 22 Or. 3. 

26 C.J. p 51 note 74. 
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(3) Life insurance 

(4) Marine insurance 

(1) In General 

(a) Introductory statement 

(b) Authority of agent 

(c) Elements and requisites of contract 

(d) Form 

(e) Construction and operation 

(a) Introductory Statement 

The preliminary contract Intended to protect the ap¬ 
plicant pending investigation of the risk or until the 
policy can be properly issued is an Important form of In¬ 
surance contract. 

For the sake of convenience, contracts of insur¬ 
ance sometimes exist in two forms: (1) A prelim¬ 
inary contract®^ intended to protect the applicant 
pending investigation of the risk by the company®® 
or until the policy can be properly issued.^® (2) 
The final contract or policy itself.^i This prelim¬ 
inary contract is of the greatest importance, for if 


the applicant could not be made secure until all the 
formal documents were executed and delivered, the 
beneficial effect of the insurance system would be 
greatly impaired.^- 

(b) Authority of Agent 

An agent authorized to bind the company by con¬ 
tracts of insurance ordinarily has authority to bind It 
by a preliminary or temporary contract, but such con¬ 
tract made by an agent with apparent authority is not 
binding if the applicant Is charged with notice of his 
lack of actual authority. 

An agent possessing authority to bind the corn- 
pan}' by contracts of insurance has authority to bind 
it by a preliminary or temporary contract of insur¬ 
ance,"^® but soliciting agents are held not to have 
such authority.'^'* An agreement of an agent that 
the insurance is effective from the date of the ap¬ 
plication is binding on the company where it is 
within the apparent authority of the agent.*® but 
not where his lack of authority in this respect is 
brought to the knowledge of the applicant."® Re¬ 


es. Cal.—^Black v. Industrial Acci¬ 
dent Commission, 12 P.2d 640, 645, 
215 Cal. 639, citing Oozpns Jnxls. 
Mo.—Murphy v. Great American Ins. 

Co., 285 S.W. 772, 221 Mo.App. 727. 
N.C.—State Distributing Corporation 
V. Travelers Indemnity Co., 80 S.E. 
2d 877, 379, citing Corpus gozis. 
Okl.—Prudential Fire Ins. Co. v. 

Stanley, 131 P.2d 88, 191 OkL 606. 
Pa.—^Rosal v. Firemen's Ins. Co. of 
Newark, N. X, 165 A. 16, 310 Pa, 
242. 

Tex.—Colorado Life Co. v, Teague, 
Clv.App., 117 S.W.2d 849, 853, error 
dismissed. Quoting Ooxpns guzls. 
32 C.X p 1099 note 72. 

69. N.C.—State Distributing Corpo¬ 
ration V. Travelers Indemnity Co., 
80 S.E.2d 377, 879, citing Cloxpns 
Juris. 

32 C.J. p 1099 note 78. 

7a U.S.—Schwartz v. Northern Life 
Ins. Co.. C.aA.Cal.. 25 F.2d 555, 
reversing, D.C., Northern Life Ins. 
Co. V. SchwajTtz, 19 F.2d 142, and 
certiorari denied 49 S.Ct 29, 278 

U. S. 628. 73 L.Ed. 547. 

Cal.—^Black v. Industrial Accident 
Commission. 12 P.2d 640, 645, 215 
Cal. 639, citing Oorpns gnxls. 

N.C.—State Distributing Corporation 
v. Travelers Indemnity Co.. 30 S. 
E.2d 877, 379, citing Corpus Juris. 
S.C.—Simons v. American Fire Un¬ 
derwriters of American Indemnity 
Co., 27 S.E.2d 809, 203 S.C. 471. 
Wash.--Carew. Shaw & Bernasconl 

V. General Casualty Co. of Ameri¬ 
ca, 65 P.2d 689, 189 Wash. 829. 

82 C.J. p 1099 note 74. 

71. Tex.—Colorado * Life Co. v. 
Teague, Clv.App., 117 S.W.2d 849. 
853, error dismissed, Quoting Cor¬ 
pus Juris. 


Policy as contract of Insurance see 
supra SS 223-224. 

72. U.S.—^Franklin Ins. Co. of Phil¬ 
adelphia V. Colt. Conn., 20 Wall. 
660, 22 L.Ed. 428. 

73. U.S,—Bankers Indemnity Ins. 
Co. V. IPinkerton, C,C.A.Cal., 89 P. 
2d 194, followed in Bankers Indem¬ 
nity Ins, Co. V. Lundgren, 89 P. 
2d 200, certiorari denied 6S S.Ct 
28, 302 U.S. 70S. 82 L.Ed. 543. and 
certiorari denied Bankers Indem¬ 
nity Ins. Co, V. Pinkerton, 68 S.Ct. 
23, 302 U.S. 704, 82 L.Bd. 643. 

Ala.—^Royal Neighbors of America v. 
Fortenberry, 107 So. 846, 214 Ala. 
387. 

Ark.—Gibson v. Continental Casualty ] 
Co.. IS S.W.2d 621. 178 Ark. 1090. | 
San.—^Tasbec v. Hartford Accident | 
& Indemnity Co., 297 P. 422, 182 
S an. 827. modified on other 
grounds 299 P, 257, 133 Kan. 175. 
Tex.—^Bankers Lloyds v. Montgom¬ 
ery, Com.App., 60 S.W.2d 201, 202, 
citing Corpus Juris, and reversing, 
Clv.App., 42 S.W.2d 285. 

32 C.X p 1099 note 85. 

74. Miss.—American Bankers' Ins. 
Co. V. Lee, 134 So. 836, 161 Miss. 
85. 

76- Iowa.—Boever ▼. Great Ameri¬ 
can Ins. Co., N. T., 266 N.W. 276, 
221 Iowa 566. 

Tex.—^Bankers Lloyds v. Montgom¬ 
ery, Com.App., 60 S.W.2d 201, 202, 
citing Corpus Juris, and revers¬ 
ing, Civ.App., 42 S.W.2d 286. 

82 ax p 1099 note 86. 

Custom of d»tlag policies 

Where it is the custom of com¬ 
pany on accepting accident policy 
application, to issue Its policy cov¬ 
ering period from date of application, 
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agent of company taking the appU^ 
cation has implied or apparent au¬ 
thority to make a valid preliminary 
contract of insurance, effective from 
the making of the application until 
Its acceptance or rejection. 

Iowa.—Muntz v. Travelers Mut Cas¬ 
ualty Co., 295 X.W. 837, 229 Iowa 
1015—^Boever v. Great American 
Ins. Co.. N. T., 266 X.W. 276. 221 
Iowa 566—^Nertney v. National 
Fire Ins. Co. of Hartford, Conn., 
203 X.W. 826, 199 Iowa 1358. 

Me.—Hurd v. Maine Mut. Fire Ins. 

I Co.. 27 A.2d 918, 139 Me. 103. 

I Minn.—Qlens Falls Indemnity Co. 
V. D. A. Swanstrom Co., 279 X.W. 
845, 203 Minn. 68. 

32 C.X p 1099 note 86 [cl. 

JPumishing forms to agent 

An agent furnished with forms 
containing blanks for stating the 
date W'hen the Insurance becomes ef¬ 
fective has apparent authority to fill 
in such blanks.—Gibson v. Continen¬ 
tal Casualty Co.. 13 S.W'.2d 621, 178 
Ark. 1090. 

Subagent 

Minn.—^Rommel v. New Brunswick 
Fire Ins. Co., 8 X.W.2d 28. 214 
Minn. 251. 

76, Ark.—Central Surety & Insur¬ 
ance Corporation v. O. & S. Whole¬ 
sale Co., 101 S.W.2d 167. 193 Ark. 
523. 

Tex.—Bankers Lloyds v. Montgom¬ 
ery, Com.App., 60 S.W.2d 201, 202, 
citing Corpus juris, and reversing. 
Clv.App:, 42 S.W.2d 285. 

Wash.—^Baslnsky v. National Casu¬ 
alty Co., 209 P. 1077, 122 Wash. 1. 
Beoeipt hrid not to disclose want 
of authority 

U.S.—Hartline v. Mutual Ben. Health 
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strictions on the power of agents in this respect 
contained in the application are notice to the ap¬ 
plicant of the lack of authority of a soliciting 
agent,but it has been held that they do not af¬ 
fect the authority of a general agent.'^^ 

While the fact that a local agent is without pow¬ 
er to issue policies does not necessarily show that 
he has no authority to make preliminar}^ binding 
contracts of insurance,'^® yet it would seem that a 
known want of authority to issue policies would put 
the applicant on inquiry as to ^vhether the agent 
has authority to bind the company by preliminary 
contracts.The company is not liable on the 
promise of a broker to protect an applicant against 
loss or damage pending receipt of covering notes 
where the broker had not previously acted as agent 
of, or transacted business with, the company and 
did not represent to the applicant that he had au¬ 
thority to act for, or on behalf of, the company 
and, where the company received from the broker 
a copy of the instrument containing the promise, 
it had a right to treat it merely as a proposal to take 

insurance.82 


Where an agent has no authority to put a policy 
immediately into effect and the company has no no¬ 
tice or actual or imputed knowledge of his attempt 
to do so, there can be no ratification of the attempt¬ 
ed agreement.83 

(c) Elements and Requisites of Contract 

To be binding as a contract of Insurance, a pre¬ 
liminary contract must be one for present insurance, and 
there must be a meeting of the minds of the parties on 
all the essential elements of the contract. 

To be binding as a contract of insurance, a pre¬ 
liminary contract must be one for present insurance 
and not merely an agreement to insure at some fu¬ 
ture time, as on acceptance of an application's 
or on the issuance®® or delivery®^ of a policy. 
There must be a meeting of the minds of the par¬ 
ties on all the essential elements of the contract ;88 
but it is not essential that there be a specification 
of all the details to be embodied in the final con¬ 
tract.®® There must be both an agreement for the 
insurance®® and a consideration.®^ The agreement 
of insured to take the policy and pay the premium 
is a sufficient consideration for the binder,®® and 


& Accident Ass’n. C.C.A.Fla., 84 F. 
2d 21. 

77. Wash.—^Baslnsky v. National 

Casualty Co., 209 P. 1077, 122 

Wash, 1. 

78. Ky.—Halle v. New York Life 
Ins. Co., 58 S.W. 822, 22 Ky.Ii. 740. 

79. U.S.—Greenwich Ins. Co. v. Wa¬ 
terman, Mich., 54 F. 839, 4 C.C.A. 
600. 

Minn.—^Kolvisto v. Bankers’ & Mer¬ 
chants’ Fire Ins. Co., 181 N.W. 680, 
148 Minn. 255. 

80. U.S.—Greenwich Ins. Co. v. Wa¬ 
terman, Mich, 54 F. 839, 4 C.C.A. 
600. 

81. Or.—Cranston v. California Ins. 
Co., 185 P. 292, 94 Or. 369. 

B3. Or.—Cranston v. California Ins. 
Co., supra. 

83. Ga.—^Newton v. Gulf Life Ins. 

Co., 190 S.E. 69, 55 Ga.App. 330. 
34. Mass.—Marks v. Hope Mut. Life 
Ins. Co., 117 Mass. 528. 

S.C.—^Hyder v. Metropolitan Life Ins. 
Co., 190 S.B. 239, 183 S.C. 98, quot- 
ingr Corpus Jnris. 

Tex.—Colorado Life. Co. v. Teague, 
Civ.App.. 117 S.W.2d 849, 863, er¬ 
ror dismissed, quoting Corpus OU- 
xls. 

32 aj. p 1099 note 77. 

85. S.C.—^Hyder v. Metropolitan Life 
Ins. Co., 190 S.B. 239/ 247, 188 
S.C. 98, quoting Corpus JtulB, 

32 C.J. p 1099 note 78. 

38. Ark.—Cooksey v. Mutual L. Ins. 
Co., 83 S.W. 317, 73 Ark. 117, 108 
Axn.S.R. 26. 


S.C.—^Hyder v. Metropolitan Life Ins. 
Co., 190 S.B. 239, 247, 188 S.C. 98, 
quoting Corpus JUris. 

87. S.C.—^Hyder v. Metropolitan Life 
Ins. Co., supra, quoting Corpus 
rls. 

Tex.—^Magness v. Great Southern 
Life Ins. Co., Clv.App., 219 S.W. 
280. 

88. N.T.—Lane v. Lane, 240 N.T.S. 
537, 229 App.Div. 50—^Hanover 
Fire Ins. Co. v. Morse Dry Dock 
& Repair Co., 272 N.Y.S. 792, 152 
Mlsc. Ill, affirmed 280 N.T.S. 795, 
224 App.Div. 780, affirmed 200 N. 
B. 589, 270 N.Y. 86, reargument 
denied 2 N.B.2d 680. 271 N.Y. 631. 

Tex.—Colorado Life Co. v. Teague, 
Civ.App., 117 S.W.2d 849, 853, er¬ 
ror dismissed, quoting Corpus Jtu 
rls. 

32 C.J. p 1099 note 83. 

Blements and requisites of Insurance 
contract generally see supra 5 227. 
Mlstak s as to amount of premiums 
That life insured's agent, to as¬ 
certain why policy applied for by 
insured was not Issued, was mistak¬ 
en as to amount of premium did not 
preclude recovery on theory that 
there was no meeting of minds and 
no contract, especially where agree¬ 
ment in writing specified amount of 
premium.—Reed v. Prudential Ins. 
Co.. 73 S.W.2d 1027, 229 Mo.App. 90. 

89. Ill.—Cottlngham v. National 
Mut Church Ins. Co.. 124 N.B. 822, 
290 IlL 26, affirming 209 IlLApp. 
657. 

Tex.—Colorado Life Co. v. Teague, 
Civ.App.. 117 S.W.2d 849, 863. er- 
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roT dismissed, quoting Corpus Ju¬ 
ris. 

Xnsu&oleuoy of Informatiou for pd- 
loy 

An oral agreement for insurance 
is not rendered invalid because more 
information must be had before a 
policy can be written.—Shumway v. 
Home Fire & Marine Ins. Co. of Cal¬ 
ifornia, 17 N.B.2d 212, 301 Mass. 891. 

sa Mass.—^Marks v. Hope Mut. Life 
Ins. Co.. 117 Mass. 528. 

Neb.—^Muhlbach v. Omaha Life Ins. 
Co. of Omaha, 185 N.W. 447, 107 
Neb. 206. 

N.Y.—^Truglio V. Zurich General Acc. 
& L. Ins. Co., 160 N.B. 774, 247 N. 
Y. 423, reversing 223 N.T.S. 695, 
221 App.Div. 760. 

S.C.—^Hyder v. Metropolitan Life Ina 
Co., 190 S.B. 239, 247, 183 S.a 
98, quoting Corpus Juris. 

82 C.J. p 1099 note 81. 

Offer and acoeptanoe 
The preliminary contract between 
parties to Insurance policy provid¬ 
ing that coverage of policy may 
antedate date of issuance thereof, 
like other contracts, must embrace 
an offer and acceptance thereof.— 
Prudential Fire Ins. Co. v. Stanley. 
131 P.2d 88, 191 Okl. 506. 

91. Neb.—Muhlbach v. Omaha Life 
Ins. Co. of Omaha. 186 N.W. 447. 
107 Neb. 206. 

S.C.—^Hyder v. Metropolitan Life Ina 
Co., 190 S.B. -239, 247, 183 S.C. 98, 
quoting Corpus Juris. 

32 C.J. p 1099 note 82. 

92. U.S.—Pennsylvania Casualty Co. 
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the breach of this agreement by insured subsequent 
to the loss does not affect intervening rights and 
remedies of third persons.®^ So the paj'ment of 
the premium is not a condition precedent to the va¬ 
lidity of the insurance an agreement to pay, ex¬ 
press or implied, is all that is necessary.95 

(d) Form 

PreHmlnary contracts of Insurance are necessarily 
of the most informal character; they may be oral, part¬ 
ly oral, or written, and are frequently evidenced by 
binders or other memoranda. 

A preliminary contract of insurance is necessa¬ 
rily of the most informal character, for it would 
be impracticable for a company to carry on its 
business at a distance if such preliminary arrange¬ 
ments required for their validity and efficacy the 


formalities required for the executed contract®® 
Charter or statutory requirements that policies shall 
be executed in a certain manner do not apply to 
these preliminary contracts,®"^ and neither does a 
statutory requirement that policy contracts of in¬ 
surance must be plainly expressed in ^^Titing.®® A 
valid temporary or preliminary contract of present 
insurance may be made orally,®® or it may be part¬ 
ly in parol and partly in writing,i or, unless provid¬ 
ed otherwise by statute,2 it may be, and frequently 
is, evidenced by a binder or binding slip,® a cover¬ 
ing note,4 a binding receipt,® a binding memoran¬ 
dum entered on the books of the agent,® or other 
memoranda.'^ The fact that a standard form of 
policy has been adopted by statute does not render 
invalid a preliminary or temporary contract of 


V. Upchurch, C.C.A.Ga,, 189 F.2d 
892. 

93. U.S.—^Pennsylvania Casualty Co, 
V. Upchurch, supra. 

94w U.S.—^Pennsylvania Casualty Co. 

V. Upchurch, supra. 

Pa.—^Rossi V. Firemen's Ins. Co. of 
Newark. N. J., 165 A. 16. 310 Pa. 
242. 

NonpaymeiLt for almost two years 
In action on life insurance con¬ 
tract, where Insurer did not plead 
or prove that policy would have pro¬ 
vided for forfeiture for nonpayment 
of premiums, if Issued, or would 
have made payment of loss depend¬ 
ent on payment of premiums, non¬ 
payment of premiums for almost two 
years did not preclude recovery,— 
Reed V. Prudential Ins. Co., 73 S.W. 
2d 1027, 229 Mo.App. 90. 

95. U.S.—^Pennsylvania Casualty Co. | 
V. Upchurch, C.C.A.Ga., 139 F.2d! 
892. 

Cal.—Globe & Rutgers Fire Ins. Co. 
V. Liberty Bell Ins. Co., 60 P.2d 
200, 16 Cal.App.2d 76. 

Me.—^Hurd v. Maine Mut. Fire Ins. 

Co., 27 A.2d 918, 139 Me. 103. 
Implied agreemeiLt to pay reasoxL»- 
hle preaxdum 

Fact that local agent’s telegram, 
informing Insurer’s home office ro- 
gardlng rewriting of canceled poli¬ 
cies, did not mention rate and 
amount of premium, was not fatal 
to formation of temporary contract, 
since agreemeht to pay reasonable 
premium will be implied.—^Rossi v. 
Firemen’s Ins. Co. of Newark, N. J., 
165 A. 16, 310 Pa. 242. 

93. Me.—^Hurd v. Maine Mut. Fire 
Ins. Co., 27 A.2d 918, 922, 139 Me. 
103, citing Corpus Jtixls. 

82 C.J. p 1100 note 96. 

Form of Insurance contracts general¬ 
ly see infra §S 249-261. 

97. Ala.—^American Life Ins. Co. of 
Alabama v. Aladdin Temple Ben. 
Ass’n, D.O.K.K., 191 So. 903, 238 
Ala. 512. 


Mass.—^De Ceaare v. Metropolitan 
Life Ins. Co., 180 N.E. 134, 278 
Mass. 401. 81 A.L.R. 327. 

Pa.—Rossi V. Firemen’s Ins. Co. of 
Newark. N. J., 165 A, 16, 310 Pa. 
242. 

32 C.J. p 1100 note 98. 

98. Ala.—^American Life Ins. Co. of 
Alabama v. Aladdin Temple Ben. 
Ass’n, D.O.KLK., 191 So. 903, 238 
Ala. 512. 

99. U.S.—^Hammond v. Insurance Co. 
of North America, D.C.N.T., US 
F.2d 1013—^Hartford Accident & 
Indemnity Co. v. Brill, U.C-Wis., 45 
F.Supp. 650. 

Kan.—^Yasbec v. Hartford Accident & 
Indemnity Co., 297 P. 422, 132 Kan. 
827, modified on other grounds 
299 P. 257, 133 Kan. 175. 

Ky.—^Henry Clay Fire Ins. Co. v. 
Grayson County State Bank, 39 S. 
W.2d 482, 239 Ky. 239. 

Minn.—^Rommel v. New Brunswick 
Fire Ins. Co., 8 N.W.2d 28. 214 
Minn. 251—Glens Falls Indemnity 
Go. V. D. A. Swanstrom Co., 279 N. 
W. 845, 208 Minn. 68. 

N.Y.—Lane v. Lane, 240 N.Y.S. 537, 
229 App.Div. 50. 

OkL—^Prudential Fire Ins. Co. v. 

Stanley, 131 P.2d 88, 191 OkL 506. 
S.C.—Simons v. American Fire Un¬ 
derwriters of American Indemnity 
Co., 27 S.E.2d 809, 203 S.C. 471. 
Va.—^Peoples Life Ins. Co. v. Parker, 
20 S.E.2d 485, 179 Va. 662. 

82 C.J. p 1100 note 99. 

Oral contracts of Insurance gener¬ 
ally see infra 9 250. 

1. IlL—Cottingham v. National Mut. 
Church Ins. Co., 124 N.E. 822, 290 
Ill. 26. 

8. Ala.—Cherokee L. Ins. Co. v. 

Brannum, 82 So. 175, 203 Ala. 145. 
32 C.J. p 1100 note 2. 

& U.S.—^Hartford Accident & In¬ 
demnity Co. V. Brill, D.C.Wis., 45 
F.Supp. 550—^Hammond v. Insur- 
I ance Co. of North America, D.C. 
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N.Y., 37 F.Supp. 674, affirmed, C.C. 
A., 118 F.2d 1013. 

Ga.—^Fort Valley Coca-Cola Bottling 
Co. V. Lumbermen’s Mut. Casualty 
Co., 24 S.E.2d 846, 69 Ga.App. 120. 
N.Y.—^Ell Dee Clothing Co. v. Marsh,. 
160 N.E. 651, 247 N.Y. 392, revers¬ 
ing 221 N.Y.S. 817, 220 App.Div. 
701. 

Ohio.—^Duncan v. John Hancock Mut. 
Life Ins. Co.. 31 N.E.2d 88, 13T 
Ohio St. 441. 

Wash.—Carew, Shaw & Bemasconi 
V. General Casualty Co. of Amer¬ 
ica, 65 P.2d 689, 189 Wash. 829. 

32 C.J. p 1100 note 3. 

“Binder” and “binding slip” defined 
see supra § 49. 

Aetna! delivery xuuiecessary 
Ind.—Sterling Fire Ins. Co. v. Com- 
ision Reguladora Del Mercado De 
Henequen, 143 N.E. 2, 195 Ind. 29. 

4, CaL—^Black v. Industrial Accident 
Commission, 12 P.2d 640, 645, 215 
Cal. 639, citing Corpus Jnrls— 
Globe & Rutgers Fire Ins. Co. v. 
Liberty Bell Ins. Co.. 60 P.2d 200,. 
16 Cal.App.2d 76. 

32 G.J. p 1100 note 4. 

5. S.D.—^Albers v. Security Mut. 
Life Ins. Co., 170 N.W. 159, 41 S. 
D. 270. 

& Tex.—^Dalton v. Norwich Union 
P. Ins. Soc., Com.App., 213 S.W. 
230, reversing, CIv.App., 175 S.W. 
459. 

7. Ky.—^Ramey v. Broady, 272 S.W. 
740, 209 Ky. 279. 

Mass.—Scammell v. China Mut. Ins. 
Co., 41 N.E. 649. 164 Mass. 341, 49 
Am.S.R. 462. 

Pa.—^Rossi V. Firemen’s Ins. Co. of 
Newark, N. J.. 165 A. 16. 310 Pa. 
242. 

Certifioata haLd not contract or part 
of contract of Insurance 
Cal.—California Canneries Co. v. Can¬ 
ton Ins. Office, 143 P. 549, 25 CaL. 
App. SOS. 
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present insurance resting in parol® or evidenced by 
a binder.® 

(e) Construction and Operation 
A contract of temporary Insurance Is construed as 
being subject to the terms of the policy to be issued or 
of the policy ordinarily used by the company; and pro¬ 
visions of the contract govern with respect to time of 
operation. 

Sometimes express language is employed to make 
the general policy of the company,lO or the stand¬ 
ard policy of a certain state,a part of the pre¬ 
liminary or temporary contract of present insur¬ 
ance. Even where such express language is not 
employed, the contract is construed as being sub¬ 
ject to the terms and conditions of the policy to be 
issued ^2 or of the policy ordinarily used by the com- 
pany,i® or, if there is a standard policy in the ju¬ 
risdiction, according to the terms and conditions of 
that policy,and it is presumed that the parties 
contemplated such a policy, containing such condi¬ 
tions and limitations.^® However, provisions in a 
policy, issued and tendered but not accepted after 
loss, cannot be read into an executed contract of 


temporary insurance, where both the contract and 
the application are silent as to such provisions and 
the matter covered thereby.^® Temporary contracts 
which do not specify the premium to be paid are 
construed as implying the usual and customary 
rate.i7 The intention of the parties is the funda¬ 
mental issue in interpreting a binding receipt issued 
by insurer at the time of the application for the 
policy,1® and where such a receipt is clearly estab¬ 
lished as a temporary contract of insurance it is 
favorably regarded by the courts.^® Where it is 
ambiguous, it should be construed against the in¬ 
surance company.2® 

Time of operation. Where a preliminary or tem¬ 
porary contract provides that it shall be operative 
from its date or other specified date subject to ac¬ 
ceptance of the application or approval of the risk, 
it is effective from the specified date according to 
its terms where the company accepts the applica¬ 
tion or approves the risk ;2i but where the company 
exercises its right of disapproval in the manner 
specified the insurance ceases instantly,®® and no 


a N.C.—^Lea V. Atlantic Fire Ins. 

Co.. 84 S.B. 813. 168 N.C. 478. 

9. N.C.—^Lea V. Atlantic Fire ins. 
Co., supra. 

la Cal.—^Law v. Northern Assur. 
Co., 132 P. 590. 165 CaL 394—Jones 
V. International Indemn. Co., 179 P. 
692. 39 CaLApp. 706. 

Construction of policy or final con¬ 
tract see InAra 99 2S9--S36. * 

II. HI.—Jacobs V. Atlas Ins. Co.f 
148 I11.APP. 825. 

la Ga.—^Fort Valley Coca-Cola Bot¬ 
tling Co. V. Lumbermen's Mut. 
Casualty Co., 24 S.K2d 846, 69 Ga 
App. 120. 

N.C.—State Dlatributinsr Corporation 
V. Travelers Indemnity Co., 80 N.SL 
2d 377. 

13. 17. S.—Hammond v. Insurance 
Co. of North America D.C.N.T., 87 
F.Supp. 674. amrmed, aC.A., 118 
P.2d 1018. 

III. —Jenningrs v. Illinois Automobile 
Club, 49 N.R2d 847. 819 Ill.App. 
587. 

N.T.—^Ell Dee Clothlngr Co. v. Marsh. 
160 N.E. 651, 247 N.T. 392, re¬ 
versing 221 N.T.S. 817, 220 App. 
Div. 701—Sherri v. National Sure¬ 
ty Co. of New York, 158 N.E. 70, 
243 N.Y. 266, affirming 218 N.Y. 
S. 909, 215 App.Div. 808, affirm¬ 
ing 208 N.Y.S. 257, 124 Misc. 450. 
Pa,—^Rossl V. Firemen’s Ins. Co. of 
Newark, N. J., 165 A 16, 810 Pa 
242. 

Vt—Soulia V. Farmers Co-op. Fire 
Ina Co., 84 A2d 364, 118 Vt. 382. 
32 C.J. p 1101 note 14. 

14. Iowa—^Muntz v. Travelers Mut. 


Casualty Co., 296 N.W. 887, 229 
Iowa 1015. 

32 aj. p 1101 note 15. 

16. Iowa—^Muntz v. Travelers Mut 
Casualty Co., supra 

Vt.—Soulia V. Farmers Co-op. Fire 
Ins. Co., 84 A2d 864, 118 Vt 882. 
32 C.J. p 1101 note 16. 
le. Md.—^Mutual Fire Ins. Co. v. 
Goldstein, 86 A. 35. 119 Md. 83. 
Ann.Cas.l914C 723. 

17. Cal.—Globe & Hutgers Fire Ins. 
Co. V. Liberty Bell Ina Co., 60 
P.2d 200, 16 CaLApp.2d 76. 

32 CJ. p 1101 note 18. 

IB. Pa—Stonsz v. Equitable Life 
Assur. Soc. of XJ, S., 187 A 403. 
824 Pa 97, 107 A.L.R. 178. 

19. Fa—Stonsz v. Equitable Life 
Assur. Soc. of U. S., supra 
Zntezlm Insaxanoe 
Where agreement in receipt for 
first premium on life policy cover¬ 
ing death, double Indemnity for ac¬ 
cidental death, and disability pro¬ 
vided that insurance should take ef¬ 
fect as of day of receipt if appli¬ 
cant was insurable risk on that day 
in opinion of home office and appli¬ 
cation W€LS otherwise acceptable for 
amount and at rate of premium ap¬ 
plied for, disability occurring before 
issuance of i>olicy was covered by 
interim Insurance, notwithstanding 
policy subsequently issued did not 
contain double indemnity clause and 
premium for disability benefits was 
higher than estimated by insurer's 
agent.—Stonsz v. Equitable Life As¬ 
sur. Soc. of TJ. S., supra, 
ao. N.Y.—Coming v. Prudential Ins. 
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Co. of America, 288 N.Y.S. 661. 
248 App.Div. 187, affirmed 8 N.B.2d 
888, 273 N.Y, 668--Hart v. Travel¬ 
ers' Ins. Co., 258 N.T.S. 711, 236 
App.Div. 309, affirmed 185 N.E. 789, 
261 N.Y. 563, and followed in Buo- 
no V. Prudential Ins. Co. of Amer¬ 
ica. 267 N.Y.S. 972, 240 App.Div. 
898. 

ai. U.S.—New York Life Ins. Co. v. 
Gist, C.C.ACaL, 63 F.2d 732, 734, 
citing Oozpu jnzis—Schwartz v. 
Northern Life Ins. Co., C.C.ACal., 
25 F.2d 655, 558, citing Corpus Jn* 
rts, reversing, D.C.. Northern Life 
Ins. Co. V. Schwartz, 19 P.2d 142. 
and certiorari denied 49 S.Ct 29, 
278 U.S. 628, 73 L.Ed. 647. 

N.C.—Cheek v. Pilot Life Ins. Co., 
1 S.E.2d 115, 215 N.C. 86. 

32 C.J. p 1101 note 19. 

Acceptance of application generally 
see infra 9 232. 

aa. U.S.—Brancato v. National Re¬ 
serve Life Ins. Co., C.C.AMo.. 35 
F.2d 612. 

N.C.—Cheek v. Pilot Life Ins. Co., 
1 S.E.2d 116, 216 N.C. 86—Gardner 
V. North State Mut L. Ins. Co., 
79 S.E. 806. 163 N.C. 367, 48 L.R.A, 
N.S.. 714, Ann.Cas.l9l5B 652. 
Beoel3^ held not binding oontzaot 
Binding receipt providing that the 
insurance should be in force from the 
date of medical examination, provid¬ 
ed applicant was approved and ac¬ 
cepted, is not a binding contract for 
temporary insurance, the applicant 
not having been accepted at the time 
of his death.—^Beaty v. Southland 
Life Ins. Co., Tex.Civ.App., 28 S.W.2d 
896, error dismissed. 
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liability arises thereHnder.®^ 

Some agreements of this nature are construed to 
effect insurance from the specified date unless the 
company rejects the application and under this 
view a rejection of the application after loss is too 
late to relieve the company of liability,26 at least 
where the rejection is on the sole ground that a loss 
has occurred.26 However, other agreements are 
construed not to effect insurance from the specified 
date until the company acts on the application by 
accepting or rejecting it,27 but merely to be agree¬ 
ments that, if the company regards the risk de¬ 
sirable, it will issue a policy to the applicant relat¬ 
ing back to, and taking effect from, the specified 
date and under this view the company cannot be 
held liable merely on account of its delay in acting 
on the applicsation until after a loss has occurred,29 
at least where the application is such that no well 
managed insurance company in the ordinary course 
of its business would have accepted it,30 but it 
seems that the rule is otherwise where the company 
would have accepted the application had it acted 
within a reasonable time and before the loss.2i 


Insurance under a binding receipt making the in¬ 
surance effective on the date of the issuance of 
the policy never becomes effective if the policy is 
not issued until after the loss .22 

A contract of temporary present insurance is 
terminated by the issuance, delivery, and accept¬ 
ance of a policy,S3 and if the policy is not issued, 
delivered, and accepted, and the contract is not 
otherwise terminated, the contract continues until, 
and only until, the time fixed thereby for its termi¬ 
nation,34 which is sometimes the expiration of a 
specified period of time,35 unless the course of con¬ 
duct and dealings between the parties discloses an 
intention to have the insurance continue in effect 
notwithstanding the expiration date provided for in 
the binder.36 Where the agent’s letter states to 
the applicant that he may fill out the application, 
sign, and return, and the insurance will be in force 
immediately, the insurance becomes effective when 
the application is signed and properly mailed-37 
Where no time is specified and the applicant is 
simply told that he is “covered,” the temporary in¬ 
surance commences at that instant,3S and continues 


as. U.S.—Brancato v. National Re¬ 
serve Life Ins. Co., C.C.A.M 0 .. 35 
F.2d 612. 

32 C.J. p 1101 note 21. 

24. Ind,—^Western & Southern Life 
Ins. Co. V. Vale, 12 N.E.2d 350, 213 
Ind. 601. 

Iowa.—Reynolds v. Northwestern 

Mut. Life Ins. Co., 176 N.W. 207, 
189 Iowa 76. 

Ohio.—^Duncan v. John Hancock Mut. 
Life Ins. Co., 31 N.E.2d 88, 137 
Ohio St. 441. 

32 C.J. p 1101 note 22. 

as. Iowa.—Boever v. Great Ameri¬ 
can Ins. Co.. N. T., 266 N.W, 276, 

* 221 Iowa 666. 

Kan.—Tasbec v. Hartford Accident & 
Indemnity Co., 297 P. 422, 132 Kan. 
827, modified on other grounds 299 
P. 257, 133 Kan. 176. 

32 C.J. p 1101 note 23. 

26. Ky.—Continental Ins. Co, v. 
Haynes, 10 Ky.L. 276. 

27. U.S.—^Winslow v. Mutual Life 
Ins. Co. of New York, C.aA.Cal., 
93 F.2d 802. 

—Prudential Ins. Co. of America 
V. Jenkins, 162 S.W.2d 791. 290 Ky. 
802—^Northwestern Mut. Life Ins. 
Co. V. Neafus. 140 S.W. 1026, 146 
Ky. 663, 36 L.R.A.,N.S., 1211. 

32 C.J. p 1101 note 32. 

aa Ky.—Northwestern Mut Life 
Ins. Co. V. Neeifus, supra. 

29. Ky.—Prudential Ins. Co. of 
America v. Jenkins, 162 S.W.2d 
791, 290 Ky. 802—^Northwestern 
Mut Life Ins. Co. v. Neafus, 140 
S,W. 1026, 146 Ky. 663. 36 L.R.A., 
N.S.. 1211. 

44 C. J.S.-61 


’ Buie as to delay held inapplioahle 
The rule which is treated Infra 5 
232 that mere delay in passingr on 
application for Insurance does not 
constitute acceptance by insurer is 
inapplicable to determination of in¬ 
surer’s liability on binding receipt 
for temporary insurance pending 
consideration of application.—Colora¬ 
do Life Co. V. Teague, 117 S.W.2d 
849, error dismissed. 

Ky.—^Prudenti€d Ins. Co. of 
America v. Jenkins, 162 S.W.2d 791. 
29.0 Ky. 802. 

32 C,J. p 1101 note 28. 

31. Ky.—Indiana Nat Life Ins. Co. 
V. Maines, 230 S.W. 54, 191 Ky. 309 
—^Northwestern Mut Life Ins. Co. 
V. Neafus, 140 S.W. 1026, 145 Ky. 
663, 36 L.R.A.,N.S.. 1211. 

32. Tenn.—^National Life & Accident 
Ins. Co. V. Pox, 64 S.W.2d 961, 165 
Tenn. 264. 

33. Ill.—Williamson v. American 
Ins. Union, 1 N.E.2d 541, 284 Ill. 
App. 160. 

32 C.J. p 1101 note 32. 

Delivery and acceptance of policy as 
superseding preliminary agree¬ 
ments see infra § 266.. 

Broker’s retentioa of polloy for 
six days pending examination and 
return for correction was held not 
so unreasonable as to defeat binder 
Issued pending delivery of final pol¬ 
icy.—Sherri v. National Surety Co. 
of New York, 163 N.E. 70, 243 N.Y. 
266, affirming 213 N.Y.S. 909, 215 
App.Dlv. 808, affirming 208 N.Y.S. 
257, 124 Misc. 450. 
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34. U.S.—Pennsylvania Casualty Co. 
v. Upchurch, C.aA.Ga.. 139 P.2d 
892. 

N.Y.—Seiderman v. Herman Perla, 
Inc., 197 N.B. 190. 268 N.Y. 188, 
modifying 275 N.Y.S. 676, 242 App. 
Dlv. 878—Sherri v. National Sure¬ 
ty Co. of New York, 153 N.E. 7 O, 
243 N.Y. 266, affirming 213’N.Y.S. 
909, 215 App.Dlv. 808, affirming 208 
N.Y.S. 257, 124 Misc. 450—Brad¬ 
ley v. Standard Life & Accident 
Ins. Co. of Detroit, Mich., 98 N.Y.S. 
797, 112 App.Div. 536, reversing 93 
N.Y.S. 245, 46 Misc. 41. 

82 C.J. p 1101 note 33. 

Xssnanoe of new polloy 
Delay due to insurance agent's acts 
encountered in effectuating change of 
policy will not defeat oral contract 
to continue protection until new pol¬ 
icy Is substituted.—^Henry Clay Fire 
Ins, Co. V, Grayson County State 
Bank. 39 S.W'.2d 482, 239 Ky. 239. 

35. U.S,—^Pennsylvania Casualty Co. 

V. Upchurch. C.C.A.Ga., 189 P.2d 
892. 

32 C.J. p 1101 note 34. 

36. Kan.—McGhay v. Eaton, 78 P.2d 
15, 146 Kan. 686. 

37. Iowa.—Nertney v. National Fire 
Ins. Co. of Hartford. Conn., 203 N. 

W. 826, 199 Iowa 1358. 

38. Iowa.—^Muntz v. Travelers Mut 
Casualty Co., 295 N.W. 837, 229 
Iowa 1016. 

Mass.—Shumway v. Home Fire & 
Marine Ins. Co. of California, 17 
N.E.2d 212, 301 Mass. 391. 
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for such a length of time as is reasonable for the 
issuance of the policy or the removal of some tem¬ 
porary impediment to a complete and formal con¬ 
tract of insurance.39 It has been held, however, 
that the applicant must be notified of a rejection 
so that he may have an opportunity to obtain insur¬ 
ance elsewhere.^^ 

(2) Fire Insurance 

(a) Authority of agent 

(b) Elements and requisites of contract 

(c) Form 

(d) Construction and operation 


(a) Authority of Agent 

An agent authorized to bind his company by con¬ 
tracts for insurance may make valid preliminary or tem¬ 
porary contracts of fire insurance. 

An agent duly authorized to bind his company by 
contracts for insurance may make valid prelimi¬ 
nary or temporary contracts of fire insurance,the 
material factor being the extent of the apparent au¬ 
thority of the agent but the company is not 
bound where the agreement relied on is merely the 
personal promise of the Ordinarily an 

agent may make oral contracts of fire insurance 
only for a temporary purpose incidental to the 
issuance of a policy.^^ 


39. U.S.—^Hartford Accident & In¬ 
demnity Co. V. Brill, D.C.Wis.. 45 
F.Supp. 550, 551, citing Corpns 

Xl8. 

Iowa.—Muntz v. Travelers Mut. Cas¬ 
ualty Co., 296 N.W. 837, 229 Iowa 
1015. 

Me.—^Hurd v. Maine Mut Fire Ins. 
Co.. 27 A2d 918, 923, 139 Me. 103. 
citing Corpus Juris. 

Mass.—Shumway v. Home Fire & 
Marine Ins. Co. of California, 17 
N.K2d 212, 301 Maas. 391—Mowles 
V. Boston Ins. Co.. 115 N.E. 666, 
226 Mass. 426—^McQuaid v. .^tna 
Ins. Co.. 116 N.E. 428, 226 Mass. 
281. 

Belay IMld not unreasonalile 

Where binder issued by Insurance 
agency covering residence properties 
against risk of injuries to tenants 
as of Dec. 17, 1940, fixed no time for 
termination, agency received desired 
information on Jan. 8, 1941, and on 
Jan. 10, 1941, agent agreed to wait 
longer, owner’s delay in agreeing to 
take policy until Jan. 21, 1941, was 
not unreasonable, and insurer was on 
the risk at time of accident on that 
date.—^Hartford Accident & Indemni¬ 
ty Co. v. Brill, D.C.Wis., 46 F.Supp. 
650. 

Panlt of insurer 

If an oral insurance contract was 
to be regarded as temporary, insurer 
could not escape liability on the 
ground that the contract was not 
sooner reduced to writing, where the 
fault was wholly its agent's and not 
insured’s.—Shelby v. Connecticut 
Fire Ins. Co. of Hartford, 262 S.W. 
686, 218 Mo.App. 84. 

40. Minn.—^Rommel v. New Bruns¬ 
wick Fire Ins. Co., 8 N.W.2d 28, 214 
Minn. 261. 

41. U.S.—^Bankers Indemnity Ins. 
Co. V. Pinkerton, C.C.A.Cal., 89 F. 
2d 194, followed in Bankers Indem¬ 
nity Ins. Co. V. LiUndgren, 89 F.2d 
200, certiorari denied 58 S.Ct. 23. 
302 U.S. 708, 82 L.Ed. 643, and cer¬ 
tiorari denied Bankers Indemnity 
Ins. Co. V. Pinkerton, 68 S.Ct. 23, 
302 U.S. 704, 82 L.Ed. 548—Nation¬ 
al Lilberty Ins. Co. of America v. 


Milligan. aC.A.Wash.. 10 F.2d 
483. 

Mass.—Shumway v. Home Fire & 
Marine Ins. Co. of California, 17 
N.E.2d 212, 301 Mass. 391. 

Va.—National Liberty Ins. Co. of 
America v. Jones, 183 S.E. 443, 165 
Va. 606. 

26 C.J. p 46 note 18. 

Authority of agent to make tempo¬ 
rary or preliminary contract of In¬ 
surance generally see supra sub¬ 
division a (1) (b) of this section. 
Q^neral agent was held authorized 
to bind lire insurer by executing 
binder, even though binder was not 
delivered to Insurer.—Connecticut 
Fire Ins. Co. v. Harrison, 161 So. 469, 
173 Miss. 84. 

OontinnatioiL of policy after sale 
Where general fire insurance agent, 
who had knowledge of sale of bank¬ 
rupt’s property, before actual trans¬ 
fer solicited broker having control of 
Insurance thereon for future insur¬ 
ance, he thereby assented to continu¬ 
ation of policy after sale, in view of 
antecedent contract for such contin¬ 
uation.—Charles H. Dresser & Son v. 
Allemannla Fire Ins. Co. of City of 
Pittsburgh, Pa.. 126 A. 912, 101 Conn. 
626. 

42. U.S.—National Liberty Ins. Co. 
of America v. Milligan, C.C.A 
Wash., 10 F.2d 483. 

Xnauxsoioe held not effective 

Additional fire insurance approved 
day following fire was held not ef¬ 
fective on ground that insured 
applying therefor before fire paid 
premium to agent who said policy 
would be effective from date of ap¬ 
plication, custom of insurer being to 
date riders from time of approval.— 
Fenley v. Phoenix Ins. Co. of Hart¬ 
ford. Conn., 246 N.W. 332, 215 Iowa 
1369, rehearing denied and supple¬ 
mented 247 N.W. 636, 215 Iowa 1369. 
Provisions not limiting apparent an- 
thoxlty 

The fact that application for fire 
policy indicated that it would be 
binding only on approval of mutual 
insurer’s home office did not deprive 
Insurance agent of authority to bind 
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insurer by contract of temporary 
Insurance pending decision on appli¬ 
cation and did not wa:^ applicant of 
any lack of authority on part of 
agent; and provision, in application 
that Insurer shall not be bound by 
any act done or statement made to 
or by any agent not contained in 
application, constituted restriction on 
agent’s authority in securing appli¬ 
cation for formal policy and had no 
bearing on issue whether agent had 
apparent authority to cover property 
with temporary insurance pending 
decision on application.—^Hurd v. 
Maine Mut. Fire Ins. Co., 27 A2d 918, 
139 Me. 103. 

Breach of instmotlons 
An oral contract of insurance made 
with an agent is binding on mutual 
Insurer even if the agent in making 
it disobeyed his instructions from 
Insurer of which the applicant had 
no actual knowledge, where he was 
not charged with such knowledge.— 
Hurd V. Maine Mut. Fire Ins. Co., 
supra. 

tTnlioensed subagent 

(1) The fact that subagent who 
procured oral application for fire in¬ 
surance was' not licensed by state 
insurance department as agent of 
defendant Insurer did not relieve in¬ 
surer from liability for fire loss 
where insurer's authorized agent 
clothed subagent with apparent au¬ 
thority and insurer supplied him 
with necessary application blanks.— 
Rommel v. New Brunswick Fire Ins. 
Co.. 8 N.W.2d 28, 214 Minn. 251. 

(2) Validity of policy placed by 
unlicensed agent generally see supra 
§ 85. 

43. N.C.—Rounsavllle v. North- Car¬ 
olina Home Ins. Co., 60 S.E. 619, 
138 N.C. 191. 

Or.—Cranston v. California Ins. Co., 
185 P. 292, 94 Or. 369. 

26 C.J. p 47 note 22. 

44. U.S.—^National Liberty Ins. Co. 
of America v. Milligan, C.C.A 
Wash.. 10 F.2d 483. 

Tenn.—Insurance Co. of North Amer¬ 
ica V. Banker, 9 Tenn.App. 622. 
Va.—National Ldberty Ins. Co. of 
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(b) Elements and Requisites of Contract 

A preliminary op temporary contract of Are insurance 
must be specific, either by escpress terms or by implica¬ 
tion, as to the subject matter, period, rate, and amount 
of Insurance; It must be one for present Insurance, and 
it must be supported by a consideration. 

A valid preliminary or temporary contract of fire 
insurance, whether resting- in parol, or evidenced by 
binding slip or memorandum, must be established, 
and it must be specific, either by express terms or 
by implication, as to the subject matter, period, 
rate, and amount of insuinnce.^B If there is no 
specific agreement as to the period of the insur¬ 
ance,^6 or as to the company in which the insur¬ 
ance is to be taken,4 7 the contract, will not be en¬ 
forceable. Although the rnle is otherwise under a 
statute requiring all the essential elements of the 
contract to be disclosed in vriting,48 it is not nec¬ 


essary th.at !LB allhe details of the contract that are 
fiLnally to besoe expressed in the policy should be 
specified; z it is sufficient if the intention of the 
parties to therficco»ntract in these particulars can be 
g-athered fronomtlLe circumstances of the case.^o In 
order to bed bbling as a contract of insurance the 
agreement niTQiiBt be one for present insurance, and 
not an agreci^eiKn t to insure at some future time;®^ 
and where thiTihcparties contemplate the existence of 
a contracrt oiOMlf on a delivery of the policy, and 
tliere is mo aisapeement to keep the property insured 
in the meantultk, insurer is not liable for a loss oc- 
CTirring prionorlo the delivery of the policy, ®2 al- 
tlnough thae p*qp(ilicy was filled out and countersigned 
by theagrent jfcalthe time of the fire.®3 

There xnm-e.stb a consideration,but an agrec- 


America v. Jones, 183 S.E. 443, 165 
Va. 606. 

26 C.J. p 47 note 28. 

Power of agent to make oral con¬ 
tracts of Insurance genez*aily see 
Inft-a S 260. 

Xnterval of four Tbustuesi dayv be¬ 
tween transfer of factory and Its 
destruction by fire was not unreason¬ 
ably long period to be co'vered by 
temporary agreement.—CSieLrles H. 
Dresser & Son v. AUemaniila. Fire 
Ins. Co. of City of Plttsburgb, Pa., 
126 A. 912, 101 Conn. 626. 

Seasonable time for which insur¬ 
ance agrent bas apparent autliorlty to 
make oral insurance contract is time 
reasonably necessary, in ordinary 
course of business, for reasonably 
prudent and diligent agrent to accom¬ 
plish issuance and delivery of writ¬ 
ten policy under circumstances, plus 
reasonable time for delays not Im¬ 
probable and short period of grrace. 
—^Eastern Shore of Virginia Fire 
Ina Co. V. Kellam, 165 S.E. 637, 169 
Va 93. 

45. U.S.—Bankers Indemnity Ins. 
Co. V. Pinkerton, CC.A.Ca.L, 89 F. 
2d 194, 197, citing Ooxpcu ^Tnxls, 
followed in Bankers Indemnity Ins. 
Co. V. Lundgren, 89 F.2d 200, cer¬ 
tiorari denied 58 S.Ct. 23, 302 U.S, 

703, 82 Ij.Ed. 543, and certiorari 
denied Bankers Indemnity Ins. Co. 
V. Pinkerton, 58 S.Ct. 23, 302 U.S. 

704, 82 UEd. 643. 

Vt.—Soulia V. Farmers Co-op. Fire 
Ins. Co., 34 A.2d 364, 118 Yt. 382. 
26 C.J. p 49 note 43. 

Elements and requisites ofr 
Fire Insurance contract 
see supra § 227. 

Preliminary or temporary contract 
of Insurance generally s ee supra 
subdivision a (1) (c) of this sec¬ 
tion. 

4eL S.D.—Brink v. HerchaxitB, eta 


Mut. Ins. Assoc., 95 96 3% 

17 S.D. 235. 

26 C.J. p 49 note 44. 

47. Tex.—Grimes y. Virgrlnla FIree-rel 
Marine Ins. Co., Ciy-App., 211 S i 
W. 810. 

26 C.J. p 49 note 46. 

SubstitatloiL 

Where the owner of a houL se e o ei- 
ployed Insurance brokers to seeuacim 
fire insurance and otber 'brok^ens 
cepted this insuranoe and grave e e i 
binder in each of two coMpa*ileB s if 
which tliey were agrents an(3l tb lOui 
on objection such concLpaniimla 
reduced the SLmouants and snbat titntiutd 
Insurance In defendant company as aid 
in another competny for the s^moiuoiat 
of the reduction, without no* tlfyli'4'lii 
the owner or tfcie ooriginal fc»rokeeren 
it was held tliat defendant coampmsug, 
repudiating the action of t lie s s* 
cepting brokers prior to t3ie s tt- 
ceptance of the substitution by t» tk 
owner or the originSLl broker-a wrim 
not liable for any part of a Ion e^a- 
May V. Hartford Pi re Ins. Co, « Cl 
C.AN.Y., 297 P. 997. 

U.S.—J. T. Enight & A3on a T. 
Superior Fire Ins- Co. of Pit Jitti- 
burgh. Pa., C.C.A&a. SO P. :2d 3 6 3a 
certiorari denied 5 6 S.Ct 6 74. 2 !lt 

U. S. 654, 80 UEM X381. 

49. U.S.—^Bankers Indemnity.- I:I la 
Co. V. Pinkerton, C-CX/LOal, SQP.'SP.Id 
194, 197, citingr Cos^TBS JurdJ, D fd- 
lowed in Bankers Indeinni:t:y I:I la 
Co. V. Lundgren, 8 9 F.2d 200, CO ce 
tlorarl denied 58 S. Ct 23. 3 02 UITUJl 

703, 82 L.Hjd. 643, and ce3rtloriT«iiri 
denied Bankers Ind.emnity n na • (X 

V. Pinkerton, 5 8 B.CJt 2 3. 802 UJVl 

704, 82 hHid. 543-^HassacXiuse e.etti 

Bonding & Ins. Co. y. E. 1B3. Fsgpv- 
sons Blectric Co., O.C.A..M 0 . ,81 UK 
2d 264, 271, 92 AL.E. 218, c^uoUl^ 
Coxpos Jnxli—Hartford Pi-x-e M la 
Co. V. Tatum, C-CJL.La., 6P.2dlX IIH 
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affirming, D.C., Tatum v. Hartford 
Fire Ins. Co.. 2 P.2d 276. 

Fa.—Rossi v. Firemen’s Ins. Co. of 
NTewark. K. J., 166 A. 16. 19, 310 
Pa. 242, quoting Oorpns Jiixis. 

Vt.—Soulia V. Farmers Co-op. Fire 
Ins. Co.. 34 A.2d 364, 113 Vt. 882. 

26 C.J. p 49 note 46. 

50. U.S.—National Liberty Ins. Ca 
of America v. Police Jury of 
Natchitoches Parish. C.C.A.La., 96 
F.2d 261—Bankers Indemnity Ins. 
Co. V. Pinkerton. C.C.A.Cal.. 89 F. 
2d 194, 197, citing Corpus JUxiSf 
followed in Bankers Indemnity Ins. 
Co. V. Lundgren, 89 F.2d 200, cer¬ 
tiorari denied 58 S.Ct. 23, 302 tJ. 
S. 703, 82 L.Ed. 543, and certiorari 
denied Bankers Indemnity Ins. Co. 
V. Pinkerton, 5$ S.Ct. 23, 302 U.S. 
704, 82 L.E*d. 543—Massachusetts 
Bonding & Insurance Co. v. R. E. 
Parsons Electric Co., C.C.A.Mo., 61 
F.2d 264. 271, 92 A.L.R. 218, quot¬ 
ing Corpus Juris—^Hartford Fire 
Ins. Co. V. Tatum,. C.C.A.La., 5 P. 
2d 169, affirming, D.C., Tatum v. 
Hartford Fire Ins. Co., 2 P.2d 275. 

Pa.—Rossi V. Firemen's Ins. Co. of 
Newark, N. J., 165 A. 16, 19, SIO 
Pa. 242, quoting Corpus Juris. 
Vt.—Soulia V. Farmers Co-op. Fire 
Ins. Co.. 34 A.2d 364, 118 Vt. 382. 
26 C.J. p 49 note 47. 

51. Ohio.—^Hartford Fire Ins. Co. v. 
Whitman. 79 N.E. 459, 75 Ohio St. 
312, 9 AnmCas. 218. 

26 C.J. p 46 note 11. 

52. Cal.—California Ins. Co. v. Set¬ 
tle. 172 S.W. 119, 162 Ky. 82. 

26 C.J. p 46 note 12. 

Necessity of delivery of policy see 
infra § 263. 

53. N.J.—Consumers* Match Co. v. 
German Ins. Co., 57 A. 440, 70 N. 
J.Law 226. 

54. Ky.—Pennsylvania Fire Ins. Co. 
v. Cullin, 258 S.W. 965, 202 Ky. 
107. 
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ment, even implied, to pay the usual premium will 
be sufficient to constitute a consideration.^6 

(c) Form 

Temporary or preliminary contracts of Are Insurance 
may be oral or partly oral, and frequently are evidenced 
by binders or other memoranda. 

Preliminary contracts of fire insurance, contem¬ 
plating the future issuance of a formal instrument, 
but protecting the property in the meantime, and in 
this sense constituting completed contracts of in¬ 
surance, may be oral®® or partly oral and partly 
written and the mere fact that an application 
was made for a policy does not preclude the appli¬ 
cant from showing that at the time he signed it he 
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was temporarily insured pending acceptance or re¬ 
jection of his application.^^ 

It is a common practice pending delivery of a 
policy to issue to the person contracting for fire in¬ 
surance some sort of a receipt or memorandum, 
which is sometimes called a “binding slip,” evidenc¬ 
ing the making of the contract, and such memoran¬ 
dum is evidence of a present contract of insurance, 
affording temporary protection to the applicant 
pending the issuance of a policy, or consideration 
of the application and its acceptance or rejection.59 
A parol contract of insurance evidenced by a.binder 
intended to cover the property until the issuance of 
a policy is not invalidated by the fact that a stand¬ 
ard form of policy is prescribed by statute;®® nei- 
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55. Ky.—^Preferred Risk Fire Ins. 
Co. V. Neet. 90 S.W.2d S9. 42. 262 
Ky. 257, citlner Corpus Juris— 
Standard Fire Ins. Co. v. Robey, 
77 S.W.2d 785, 787, 257 Ky. 204, 
citing Corpus Juris. 

Pa.—^Rossl V. Firemen's Ins. Co. of 
Newark, N. J., 166 A. 16. 310 Pa. 
242. 

26 O.J. p 49 note 51. 

▲graamaut for rarating' 

Where Insured, In applying for ad¬ 
ditional insurance, complained as to 
the rate, and it was orally agreed 
that there would be a reratlng by the 
actuarial bureau, and that insured 
would pay such rate, and a binder 
would be placed on the property, the 
contract was not invalid because the 
actual rate to be paid was not speci¬ 
fied, and insured was entitled to re¬ 
cover for loss occurring before the 
property was rerated, a binder being 
written; and it was no defense that 
Insurer could not require the rating 
board to act, where under the stand¬ 
ard form of flr.e insurance policy it 
had the option to cancel the policy 
on its own volition, the old rate con¬ 
tinuing under a rule of the rating’ 
board until a reratlng was had.— 
Pennsylvania Fire Ina Co. v, Cullin, 
258 S.W. 966. 202 Ky. 107. 

OonslderaitlOB, offer, and aooeptanoe 
Where Insurer by letter rejected 
mortgagee's reqUest to transfer fire 
policy to purchasers of Insured build¬ 
ings but offered to issue new policy 
to purchasers or mortgagee and in 
meantime to keep buildings covered 
under terms of old policy, mortga¬ 
gee's reply constituted acceptance of 
both offers and created a contract 
coverage under old policy until new 
one was issued, the consideration for 
promise of Insurance protection be¬ 
ing implied promise to pay pre¬ 
mium that might regularly be charg¬ 
ed therefor.—Soulla v. Etoners Co¬ 
op. Fire Ina Co., 34 A.2d 864, 118 
Vt 882. 


56. U.S.—National Liberty Ins. Co. 
of America v. Police Jury of 
Natchitoches Parish. C.C.A.La.. 96 
F.2d 261—^Bankers Indemnity Ins. 
Co. V. Pinkerton, C.C.A.Cal.. 89 P. 
2d 194, followed in Bankers Indem¬ 
nity Ins. Co. V. Lundgren, 89 P.2d 
200. certiorari denied 58 S.Ct. 23, 
302 U.S. 703, 82 L.Ed. 643, and 
certiorari denied Bankers Indemni¬ 
ty Ina Co. V. Pinkerton, 68 S.Ct. 
23, 302 U.S. 704, 82 L.Bd. 643— 
National Liberty Ina. Co. of Ameiv 
ica V. Milligan. C.C.A.W'ash., 10 F. 
2d 488. 

Conn.—Charles H. Dresser & Son v. 
Allemannia Fire Ins. Co. of City 
of Pittsburgh, Pa., 126 A. 912, 101 
Conn. 626. 

Va—^National Liberty Ins, Co. of 
America v. Jones, 183 S.E. 443, 
165 Va 606—^Eastern Shore of Vir¬ 
ginia Fire Ins. Co. v. Kellam, 165 
S.B. 687, 159 Va 93. 

26 C.J. p 46 note 6. 

Form of: 

Insurance contracts generally see 
infra $9 249-261. 

Preliminary or temporary con¬ 
tracts of insurance generally see 
supra subdivision a (1) (d) of 
this section. 

Oral contracts of insurance generally 
see infra 9 250. 

Xnapplioabillty of'by-law 
Mutual insurer's by-law providing 
that conditions of the policy or con¬ 
tract between insurer and insured 
shall consist of by-laws, application 
for insurance, and standard policy of 
state and all riders and indorsements 
attached or detached, was not con¬ 
cerned with oral* contracts of tem¬ 
porary insurance but only with for¬ 
mal policies of insurance.—^Hurd v. 
Maine Mut. Fire Ins. Co.. 27 A.2d 
918, 189 Me. 103. 

Tempoxszy oovexage as effecting liu 
Buraaoe 

If agent of mutual insurer cov¬ 
ered applicant f«'»* fire policy withj 
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temporary Insurance on property 
pending insurer’s decision on applica¬ 
tion, insurance was effected by the 
agent within meaning of statute pro¬ 
viding that agents of insurance com¬ 
pany shall be regarded as in the 
place of the company in all respects 
regarding any insurance effected by 
them.—Hurd v. Maine Mut Ffre Ins. 
Co., supra. 

57. Ill.—Cottingham v. National 
Mut Church Ina Co., 124 N.B. 822, 
290 HI. 26. 

68, Me.—^Hurd v. Maine Mut. Fire 
Ina Co.. 27 A.2d 918, 139 Me. 103. 

59. U.S.—^Bcmkers' & Shippers’ Ins. 
Co. V. Murdock. C.C.A.Ark., 72 F. 
2d 292, 294, citing Corpus Jfizls— 
Norwich Union Fire Ins. Soc. v. 
Paramount Famous Lasky Corpo¬ 
ration, C.C.A.CaJ., 60 F.2d 747. 

Ky.—Standard Fire Ins. Co. v. Robey, 
77 S.W.2d 786, 787, 267 Ky. 204, 
citing OoipTLB Juris. 

Okl.—^Hayes v. Charter Oak Fire Ins. 
Co., 145 P.2d 941. 

Pa—^Rossi V. Firemen’s Ins. Co. of 
Newark. N. J., 166 A. 16, 19, 810 
Pa 242, citing Corpus Juzia 
26 C.J. p 48 note 36. 

"Binder^' and ’’binding slip” defined 
see supra 9 49. 

What interests protected 
"Where insurer by letter address¬ 
ed to mortgagee rejected mortgagee’s 
request that fire policy be transfer¬ 
red to purchasers of insured build¬ 
ings but offered to issue new policy 
to purchasers or mortgagee, state¬ 
ment in postscript that “we will keep 
your interest protected” under old 
policy pending receipt of applica¬ 
tion should be construed as refer¬ 
ring to Interests of both purchas¬ 
ers and mortgagee.—Soulla v. Farm¬ 
ers Co-op. Fire Ins. Co., 34 A.2d 364, 
113 Vt. 882. 

6a N.C.—^Lea v. Atlantic Fire Ina 
Co., 84 S.B. 813, 168 N.C. 478. 
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ther is a binder invalid because not the standard 
form of policy required by statute,®! notwithstand¬ 
ing the statutes prohibit issuance of policies other 
than those of the standard form.®2 

(d) Construction and Operation 

A contract of temporary Are Insurance Is construed 
as subject to the terms of the policy ordinarily used by 
the company; and provisions of the contract or con¬ 
trolling statute govern with respect to time of opera¬ 
tion. 

The binding slip or memorandum may by ex¬ 
press terms make the contract subject to the terms 
and conditions of insurer’s general policy of in¬ 
surance®® or the standard form of policy provided 
by statute.®^ Where, however, the preliminary oral 
contract or binding slip does not specify the terms 
and conditions, it is a general rule that the parties 
will be presumed to have contemplated a form of 
policy containing such conditions and limitations as 
are usual in such cases,®® including the requirement 
that the action should be commenced within a stated 
time.®® It has been held, however, that, where a 
binding slip is given in the form of an executed 
contract for temporary insurance, conditions of the 
policy issued and tendered after a loss has occur¬ 
red cannot be read into the executed contract.®*^ 
An oral agreement for additional insurance retains 
all conditions of the original policy, except as 
changed by the oral contract,®® and this is true 
whether or not the original policy is valid.®® So, 
where a memorandum of a contract for additional 


insurance is indorsed upon a policy previously is¬ 
sued, the stipulations contained therein are to be 
treated as constituting the basis of the new contract 
in so far as they are applicable.*^® Insurer’s state¬ 
ment in rejecting a request for transfer of a fire 
policy to the purchasers of insured buildings that 
the old policy must be returned and new insurance 
written in the names of the new owners does not 
make return of the old policy a condition precedent 
to writing new insurance, and an agreement to re¬ 
turn the old policy on receipt of the new one is in 
effect an agreement to comply with insurer’s di¬ 
rection.*^! 

Time of operation. Where the insurance is ef¬ 
fected by a preliminarj' contract in accordance \\itYi 
which a policy is to be issued, the risk takes effect 
from the date of such preliminary contract.^® It 
may, however, be stipulated in the preliminary con¬ 
tract that the insurance shall take effect at a cer¬ 
tain time.***® Although it has been held that actual 
delivery of the binder to insured is not necessary 
to render the insurance effective,*^^ when temporary 
fire insurance is evidenced by a binding slip or oth¬ 
er memorandum the insurance takes effect from the 
time the binding slip or memorandum is delivered 
to insured,*^® whose failure promptly to reject con¬ 
stitutes an acceptance thereof.*^® 

An oral agreement that the property shall be 
“covered” constitutes insurance for a reasonable 
time only;*^*^ and an oral contract may be termi¬ 
nated by force of a statute providing that such con- 


81. N.J.—Robertson v. Burstein, 
141 A. 92, 104 N.J.Law 218, re¬ 
versed on other grounds 146 A. 
356. 106 N.J.LAW 375. 66 A.L.R 
324. 

6S. Pa.—^Rossi V. Firemen’s Ins. Co. 
of Newark. N. J.. 165 A. 16, 310 
Pa. 242. 

63. Cal.—^Liaw v. Northern Assur. 
Co.. 132 F. 690, 165 Cal. 394. 

Mo.—Swinney v. Connecticut Fire 
Ins. Co. of Hartford, App.. 8 S.W. 
2d 1090, 1092, quoting Corpus Jn- 
xis. 

Construction: 

And operation of preliminary or 
temporary contracts generally 
see supra subdivision a (1) (e) 
of this section. 

Of policy or final contract see in¬ 
fra §5 289-^36. 

64. Conn.—^British American Ins. 
Co. V. Wilson, 60 A. 298. 77 Conn. 
559. 

Mo.-r-Swinney v. Connecticut Fire 
Ins. Co. of Hartford, App., 8 S.W. 
2d 1090, 1092. quoting Corpus OTo- 
rls. 

26 C.J. p 50 note 54. 

65. U.S.—National Liberty Ins. Co. 


of America v. Milligan. C.C.A. 
Wash., 10 F.2d 483—Hartford Fire 
ilns. Co. V. Tatum, C.C.A.La., 5 P. 
2d 169, affirming, D.C., Tatum v. 
Hartford Fire Ins. Co., 2 F.2d 275. 
Ill.—Trichelle v. Sherman & Ellis, 
259 I11.APP. 346. 

Pa.—Rossi V. Firemen’s Ins. Co. of 
Newark. N. J.. 165 A. 16, 310 Pa. 
242. 

Vt.—Soulla V. Farmers Co-op. Fire 
Ina Co.. 84 A.2d 364, 113 Vt 382. 

26 C.J. p 60 note 55. 

Vt—Soulia V. Farmers Co-op. 
Fire Ins. Co., supra. 

67. Md.—^Mutual Fire Ins. Co. v. 

Goldstein, 86 A. 36, 119 Md. 88, 
Ann.Cas.l914C 723. ! 

26 C.J. p 50 note 61. 

68. Iowa.—Green v. Liverpool & 
London & Globe Ina Co., 60 N. 
W. 189. 91 Iowa 615. 

69. Iowa—Green v. Liverpool & 
London & Globe Ins. Co., supra 

7a Ga—London Assur. Corp. v. 
Patterson, 32 S.B. 660, 106 Ga 
538. 

7L Vt—Soulia V. Farmers Co-op. 
Fire Tna. Co., 34 A.2d 364, 113 Vt 
382. 


73. W.Va—Tucker v. Farmers’ Mut 
Fire Assoc., 77 S.E. 279, 71 W.Va 
690.- 

26 C.J. p 100 note 99. 

7a Neb.—St. Paul P. & M. Ins. Co. 
V. Kelley. 89 N.W. 997, 2 Neb., 
UnofC., 720. 

26 C.J. p 100 note 1. 

74. Ind.—Sterling Fire Ins. Co. v. 
Comlsion Regruladora Del Mercado 
De Henequen. 143 N.E. 2, 195 Ind. 
29. 

75. Ark.—Bankers* & Shippers’ Ins, 
Co. of New Tork v. Murdock, C.C. 
A.Ark., 72 F.2d 292, 294, citing Cor- 
pus dhzla 

Ky,—Standard Fire Ins. Co. v. Robey, 
77 S.W.2d 785, 787, 257 Ky. 204, 
citing Corpus Sraim, 

26 C.J. p 48 note 37. 

7a Ky.—Standard Fire Ina Co. v. 

Robey. 77 S.W.2d 785, 257 Ky. 204. 
Delivery and acceptance of policy 
see infra 99 263-266. 

77. Me.—Hurd v. Maine Mut Fire 
Ins. Co., 27 A.2d 918, 139 Me. 103. 
Mass.—Shumway v. Home Fire & 
Marine Ins. Co. of California 17 
N.E.2d 212, 301 Masa 391. 

26 C.J. p 47 note 29. 
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tracts are not valid for longer than a specified pe- 
riodJS The mere demand for the premium, with¬ 
out insisting on it or tendering a valid policy, does 
not terminate the oral insurance's Temporary in¬ 
surance pending decision on an application for a 
policy terminates on delivery and acceptance of the 
policy applied for;®® and a binder which by its 
terms is to continue only until a policy delivered 
to the insurance company for modification has been 
returned to insured cannot affect the rights of the 
parties as to a loss occurring after the policy has 
been returned.®^ If there is an attempt to issue a 
policy, but such policy does not become valid as 
a contract of insurance by reason of lack of assent 
thereto bf the company or insured, the oral contract 
of insurance continues in force.®^ If insured is 
notified of the rejection of his application, the bind¬ 
ing slip or memorandum ceases to be effectual.®® 
Where a binder has been canceled by the insurance 
company before its delivery to, or acceptance by, 
insured, the company is not liable thereon.®^ Where 
insurance agents have agreed to keep certain prop¬ 
erty insured, and have made a binder in one com¬ 
pany, they may, on cancellation of the agreement, 
bind another company by a subsequent binder.®® 


(3) Life Insurance 

Temporary or preliminary contracts of life Insurance 
made by an authorized agent and conforming to the re¬ 
quirements of such contracts generally are valid and 
enforceable. 

A preliminary or temporary contract of life in¬ 
surance, whereby an applicant is insured for a short 
period of time pending investigation of the risk 
and consummation of the final contract, in case the 
application is accepted, is sometimes in the form 
of a provisional policy®® or a binding slip or re¬ 
ceipt;®^ but it may be made orally by an author¬ 
ized agent.®® The agreement must be supported by 
a consideration.®® A contract may be made for 
ordinary life insurance under an agreement that 
it is to be in force pending the delivery of an en¬ 
dowment policy,®® and the contract will not be in¬ 
valid because at the time the company has no power 
to issue endowment policies.®^ A binding receipt 
declaring the insurance effective from the date 
thereof, if money received paid the first premium, 
insures the applicant’s life from such date until 
the policy is issued or the risk declined.®® Where 
insured dies during the period of time a binding 
contract of temporary insurance is in force, the 
company is liable,®® notwithstanding the death oc- 


78- Va,—^Kational Liberty Ins. Co. 
of America v. Jones, 183 S.£. 443, 
165 Va. 606. 

79. N.Y.—^Kelly v. Commonwealth 
Ins. Co., «23 N.Y.Super. 82. 

80. Me.—^Hurd v. Maine Mut. Fire 
Ins. Co., 27 A.2d 918, 139 Me. 103. 

81. Mass.—Goodhue v. Hartford 
Fire Ins. Co., 67 N.E. 645, 184 Mass. 
41. 

88. Ky.—^Preferred Risk Fir6 Ins. 
Co. v. Neet, 90 S.W.2d 39, 43, 262 
Ky. 257, citing: Cozpas Juzla. 

26 C.J. p 52 note 82. 

83. 'W.Va.—^Hallauer v. Fire Ass'n 
of Philadelphia, 98> S.E. 441, 83 W. 
Va. 401. 

26 C.J. p 48 note 38. 

8ft. La.—^Brown y. American F. Ins. 
Co., 80 So. 680, 144 La. 519—Brown 
v. North River Ins. Co., 80 So. 
674, 144 La. 504. 

85. Tex.—^Dalton v. Norwich Union 
Fire Ins. Soc., Com.App., 213 S.W. 
230, reversing Norwich Union Fire 
Ins. Society v. Dalton, Civ.App., 
175 S.W. 459. 

26 C.J. p 48 note 42. 

86. U.S.—Mutual Life Ins. Co. v. 
Keen. Pa., 135 F. 677, 68 C.C.A. 
315, reversing, C.C., 131 F. 559. 

Form of preliminary or temporary 
contracts of Insurance ' generally 
see subdivision a (1) (d) of this 
section. 

Bider 

Parties have right In rider attach¬ 


ed to straight life policy to con¬ 
tract for interim term insurance cov¬ 
ering period between date of appli¬ 
cation and policy date.—Medlin v. 
American Bankers* Ins. Co., 59 S.W. 
2d 738, 227 Mo.App. 706. 

87. Ga.—Interstate Life & Accident 
Co, V. Stonecypher, 188 S.E. 294, 
54 Ga.App. 497. 

Ohio.—^Duncan v. John Hancock Mut. 
Life Ins. Co.. 81 N.E.2d 88, 137 
Ohio St 441. 

Pa.—Stonsz v. Equitable Life Assur. 
Soc. of U. S., 187 A. 403, 324 Pa. 
97, 107 A.L.R. 178. 

Tex.—Colorado Life Co. v. Teague, 
Clv.App., 117 S.W.2d 849, error 
dismissed. 

37 C.J. p 380 note 74 [a]. 

Agreement in receipt oonstmed 
with application was held valid con¬ 
tract for temporary life insurance 
effective on acceptance of application 
by Insurer at home office where full 
premium was paid.—^De Cesare v. 
Metropolitan Life Ins. Co., 180 N.E. 
154, 278 Mass. 401, 81 A.L.R. 327. 
Beceipt held not to oonstitute coxu 
tract for temporary Insnranoe 
Ill.—Gerrib v. Northwestern Mut 
Life Ins. Co., 256 Ill.App. 506. 

88. Ala.—Liberty Nat Life Ins. 
Co. V. Staggs, 6 So.2d 432, 342 Ala. 
363. 

Ky.—^Halle v. New York Life Ins. 

Co., 58 S.W. 822, 22 Ky.L. 740. 
Mass.—De Cesare v. Metropolitan 
Life Ina Co.. 180 N.E. 164, 278 
Mass. 401, 81 A.L.R, 327. 
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89. Mo.—^Kempf v. Equitable Life 
Assur. Soc., App., 184 S.W. 138. 

37 C.J. p 380 note 76 [a]. 

Elements and requisites of prelimi¬ 
nary or temporary contract of in¬ 
surance generally see supra subdi¬ 
vision a (1) (c) of this section. 
Payment of part of premium 
Where the application for a life 
policy provided for annual premiums, 
and, when making the application, 
the applicant made a partial payment 
of the first annual premium, the fact 
that such payment exceeded a quar¬ 
terly premium on the proposed pol¬ 
icy did not entitle the applicant to 
a conditional receipt, which, accord¬ 
ing to the application, would make 
the Insurance in force from the date 
of the receipt, provided the applica¬ 
tion was approved.—^Winslow v. Mu¬ 
tual Life Ins. Co. of New York, aC. 
ACal., 93 F.2d 802. 

9a N.Y,—Calandra v. Life Assoa of 
America. 84 N.Y.S. 498. 

91. N.Y.—Calandra v. Life Assoc, of 
America, supra. 

92. N.Y.—^Hart v. Travelers* Ina 
Co., 268 N.Y.S. 711, 236 App.Dlv. 
309, affirmed 185 N.E. 739, 261 N. 
Y. 568. and followed In Buono 7. 
Prudential Ins. Co. of America, 267 
N.Y.S. 972, 240 App.Div. 898. 

Construction and, operation of pre¬ 
liminary or temporary contracts of 
Insurance generally see supra sub¬ 
division a (1) (e) of this section. 

93. Ga.—^Interstate Lilfe & Accident 
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curs before the issuance of a policy,but insurer 
is not liable under a binding receipt if notice of 
the rejection of the application for insurance is 
brought home to insured or his agent before his 
death, 95 and, where the binding receipt is predicat¬ 
ed on the issuance of the policy as applied for, it is 
not effective if a different policy is issued.®® Under 
some agreements the insurance commences on the 
date of approval of the application by the medical 
director.®"^ 

Powers of agents. Local agents are not usually 
intrusted with power to bind the company for tem¬ 
porary insurance before the chief medical officers 
of the company have an opportunity to examine and 
approve the risks.®® 

(4) Marine Insurance 

There may be a valid preliminary or temporary con¬ 
tract of marine Insurance, but It is superseded by the 
Issuance of a policy. 

Memoranda or binding slips containing a descrip¬ 
tion of the adventure and the subject matter and 
amount of marine insurance usually are issued by 
the underwriters or their agent prior to the execu¬ 
tion of the formal policy, being intended to protect 
insured in the interim. These slips have been held 
to be valid contracts of insurance®® in the usual 
and ordinary form,i but they are superseded by the 
issuance of a policy, which then becomes, subject to 
correction in equity in case of mistake, the only 
evidence of the intention of the parties.® 


ba jA.cti02is 

An action at law, In which general rules of proce* 
dure apply, may be brought on a preliminary contract of 
insurance. 

An action at law may be brought on a prelimi¬ 
nary contract of insurance,® but, in view of the rule 
stated infra § 266 that a policy of insurance, when 
accepted, supersedes preliminary’ agreements, in¬ 
sured cannot recover on a binder after an insurance 
policy has been issued and accepted.^ The agree¬ 
ment must be alleged in the pleadings® and the par¬ 
ties in an action for a loss under such contract 
must allege the terms and conditions of the policy 
intended to be issued and aver performance there¬ 
of.® In the absence of state regulations it is for 
insurer to show that conditions are implied, and 
what they are."^ In the absence of testimony, there 
is no presumption that the policy contains any con¬ 
ditions precedent,® and if insurer has adopted con¬ 
ditions subsequent it is for it to show that fact and 
that they have been broken by insured.® While, as 
discussed supra § 229 b (1), the rule is otherwise 
where the action is based on breach of an executory 
contract to issue a policy in the future, it has been 
held that, in an action based on a preliminary- oral 
contract or binder claimed to constitute a contract 
of present insurance, plaintiff must show compli¬ 
ance with the conditions and limitations of the pol¬ 
icy usually issued by insurer,^® although other au¬ 
thorities apparently disregard the distinction be- 


Co. V. Stonecypher, 188 S.R2d 294, 
54 GfuApp. 497. 

Ky.—^Halle v. New York Life Ins. 

Co., 58 S.W. 822, 22 Ky.L. 740. 
Ohio.—^Duncan v. John Hancock Mut. 
Life Ins. Co., 81 N.E.2d 88. 137 
Ohio St. 441. 

Tex.—Colorado Life Co. v, Teague, 
Civ.App., 117 S.W.2d 849, error 
dismissed. 

37 C.J. p 380 note 78. 

94. Ga.—^Interstate Life & Accident 
Co. V. Stonecypher, 188 S.E. 294, 
54 GaApp. 497. 

3 < C.J. p 380 note 78. 

95- Tex.—Colorado Life Co. v. 
Teague. Civ.App., 117 S.W.2d 849, 
error dismissed. 

96L W.Va.—^Kronjaeger v. Travelers 
Ins. Co.. 22 S.B.2d 689, 124 W.Va. 
780 . 

97. Ky.—Citizens* Life Ins. Co. v. 
Coleman. 147 S.W. 414, 148 Ky. 
760. 

37 C.J. p 380 note 80. 

98L U.S.—^Mohrstadt v. Mutual Life 
Ins. Co. of New York, Mo.. 116 P. 
81, 52 aC.A. 675. 

Ala.—^Liberty Nat Life Ins. Co. v. 
Staggs. 6 So.2d 432, 242 Ala- 368. 


La.—Telotte v. Metropolitan Life 
Ins. Co., App., 179 So. 616. 

Mo.—Patterson v. Prudential Ins. 
Co. of America, App., 23 S.W.2d 
198. 

Tex.—^Beaty v. Southland Life Ins. 
Co.. Clv,App., 28 S.W.2d 895. er¬ 
ror dismissed. 

Authority of agent to make prelim¬ 
inary or temporary contract of in¬ 
surance generally see supra sub¬ 
division a (1) (b) of this section. 

99. Maas.—Scammell v. China Mut 
Ins. Co.. 41 N.E. 649, 164 Mass. 
341, 49 Am.S.R. 462. 

38 C.J. p 1018 note 67, 

Form of preliminary or temporary 
contracts of insurance generally 
see subdivision a (1) (d) of this 
section. 

1. Conn.—Smith v. Automobile Ins. 
Co. of Hartford, 143 A 165, 108 
Conn. 349. 

2. N.Y.—^Dow V. Whetten, 8 Wend. 
160. 

Construction and operation of pre¬ 
liminary or temporary contracts of 
insurance generally see supra sub¬ 
division a (1) (e) of this section. 

Delivery and acceptance of policy as 
merging preliminary agreements 
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and negotiations generally see In¬ 
fra 9 266. 

Hefomiation of insurance contract 
generally see infra $$ 278-280. 

3. U.S.—Piedmont Fire Ins. Co. v. 
Aaron. C.C.A.Va., 138 F.2d 732, 
certiorari denied 64 S.Ct 789, 321 
U.S. 789. 88 L.Ed. 1079. 

Ky.—Pennsylvania Fire Ins. Ca v. 

Cullin, 258 S.W. 966, 202 Ky. 107. 
32 C.J. p 1101 note 36. 

A Wash.—Carew. Shaw & Bemas- 
coni V. General Casualty Co. of 
America, 65 P.2d 689. 1S9 Wash. 
829. 

5. Cal.—Law v. Northern Assur. Co.^ 
132 P. 590. 165 Cal. 394. 

6. Mo.—Trask v. German Ins. Co., 
58 Mo.App. 431. 

7- N.Y.—Ell Dee Clothing Co, v. 

Marsh, 160 N.E. 651. 247 N.Y. 392, 

reversing 221 N.Y.S. 817, 220 App. 
Div. 701. 

8. N.Y.—^Ell Dee Clothing Co. ▼. 

Marsh, supra. 

9i N.Y.—^Ell Dee Clothing Co. ▼. 

Marsh, supra. 

10- Vt.—Soulia v. Farmers Co-op. 
Fire Ins. Co.. 84 A2d 364, 118 Vt. 
382. 

26 C. j. p 51 note 66- 
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tween executory contracts to issue a policy and pres¬ 
ent contracts of insurance, and hold that, even 
where the contract is regarded as a present con¬ 
tract, the insurer, by failure to issue a policy, waives 
compliance with conditions which its usual form of 
policy contains.^^ The cause of action must be 

established by competent^2 evidence,i3 the burden 

of proof being on plaintiff.i^ Questions of fact are 
to be determined by the jury,i5 provided the evi¬ 
dence is sufficient to require their submission,^® and 
the court should instruct the jury properly as to the 
law of the case.^*^ Insurer is entitled to credit for 
the amount of unpaid premiums accrued on the in¬ 
surance at the time of the loss.^® 

§ 231. -Mutuality in General 

Insurance contracts must be mutually binding, and If 
there Is no obligation as to one of the parties there is 
none as to the other. 

Insurance contracts, as well as all other contracts, 
must be mutually binding,^® and if there is no ob¬ 
ligation as to one of the parties there is none as 
to the other.20 Thus, to render a contract of in¬ 
surance effectual as against either party, there must 
be mutuality of obligation.^! Unilateral contracts, 
however, are not necessarily void,22 and the fact 
that a contract with an assessment insurance com¬ 
pany is unilateral, in that the company has made 
a promise to pay the death loss, while insured has 


not agreed to pay assessments, does not avoid the 
contract, where the company has actually received 
assessments.28 If insured is discharged in bank¬ 
ruptcy, so that he is released from liability on his 
premium note, the mutuality of the contract is 
thereby destroyed and insurer is no longer liable.24 

§ 232. Application or Offer and Acceptance 

a. In general 

b. Fire insurance 

c. Life insurance 

d. Marine insurance 

e. Fidelity insurance 

a. In General 

(1) Necessity and effect 

(2) Sufficiency 

(1) Necessity and Effect 

(a) Offer and acceptance generally 

(b) Application and acceptance 

(c) Counter-offer and acceptance 

(d) Rejection of application or proposal 

(a) Offer and Acceptance Generally 

It la essential to the creation of a contract of Insur¬ 
ance that there be an offer or proposal by either the in¬ 
sured or the insurer and an acceptance by the other 
party. 

As in the case of contracts generally, it is essen- 


11. Wash.—Thompson v. Germania 
F. Ins. Co., 88 F. 941, 45 Wash. 
482. 

26 C.J. p 51 note 67. 

12. EvidezLoe held admieslhle 

Mo.—^Reed v. Prudential Ins. Co., 73 
S.W.2d 1027, 229 Mo.App. 90. 

13. Ohio.—^Hartford Fire Ins. Co. v. 
Whitman. 79 N.E. 469, 76 Ohio St 
312. 9 Ann.Cas. 218. 

Evldenoe held suAoiexit 

(1) To show Implied or apparent 
authority of agent to make valid 
preliminary Insurance contract.— 
Muntz V. Travelers Mut Casualty 
Co.. 296 N.W. 887, 229 Iowa 1016. 

(2) To sustain finding that de¬ 
fendant’s local soliciting agent had 
no authority to conclude axi oral life 
insurance contract to be in force 
until the application should be pass¬ 
ed on by defendant.—^Hertz v. Secur¬ 
ity Mut. Ina Co., 164 N.W. 746, 181 
Minn. 147. 

(8) To sustain finding that plains 
tiff was beneficiary.—^Reed v. Pruden¬ 
tial Ins. Co., 73 S.W.2d 1027, 229 
Mo.App. 90. 

(4) To show other matters.—^Reed 
V. Prudential Ins. Co., supra—32 C, 
J. p 1102 note 38 [aj. 

Svldenoe held inanffloleiLt to war- 


’ rant recovery.—Central Surety & In¬ 
surance Corporation v. O. & S. 
Wholesale Co., 101 S.W.2d 167, 198 
Ark. 528. 

14. S.D.—^B;rlnk v. Merchants’ & 
Farmers’ Mut. Ins. Assoc., 96 N.W. 
929, 17 S.D. 236. 

26 C.J. p 49 note 44 [a]. 

15- Cal.—^Law v. Northern Assur. 

Co., 182 P. 690, 166 Cal. 394. 
l^.T.—^Fodor V. National Liberty Ins. 

Co., 176 N.T.S. 112. 

18- Iowa.—Reynolds v. Northwest¬ 
ern Mut. Life Ins. Co., 176 N.W. 
207, 189 Iowa 76. 

S.C.—Simons v. American Fire Un¬ 
derwriters of American Indemnity 
Co., 27 S.E.2d 809, 203 S.C. 471. 

17- Beauested Instruotion. held prop¬ 
erly refused 

Me.—Hurd v. Maine Mut Fire Ins. 
Co., 27 A.2d 918, 139 Me. 103. 

18- Mo.—^Reed v. Prudential Ins. Co., 
73 S.W.2d 1027, 229 Mo.App. 90. 

19- Ariz.—^Employers* Liability As¬ 
sur. Corporation v. Frost, 62 P.2d 
320, 48 Ariz. 402, 107 A.L.R. 1418. 

Ark.—^Pacific Nat. Fire Ins. Co. v. 

Suit 147 S.W.2d 846, 201 Ark. 767. 
Ky.—^Hopkins v. Phoenix -Fire Ins. 
Co. of Hartford, Conn., 264 S.W. 
1041, 200 Ey. 366. 
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La.—^Long V. Home Indemnity Co. of 
New York, App., 169 So. 164. 

Ohio.—^Neville v. Merchants & Man¬ 
ufacturers’ Mut Ins. Co., 19 Ohio 
462. 

Application or offer cmd acceptance 
see Infi'a § 282. 

90. U.S.—St Paul Fire & Marine 
Ins. Co. V. Ruddy, C.C,A.Neb., 299 
F. 189. 

Ark.—^Flre Ass’n of Philadelphia v. 
Bonds, 287 S.W. 687, 171 Ark. 

1066. 

Ky.—^Hopkins v. Phoenix Fire Ins. Co. 
of Hartford. Conn., 254 S.W. 1041, 
200 Ky. 866. 

91. Ariz.—^Employers’ Liability As¬ 
sur. Corporation v. Frost, 62 P.2d 
320, 48 Ariz. 402, 107 A.L.R. 1413. 

Ky.—^Hopkins v. Phoenix Fire Ins. Co. 
of Hartford. Conn., 254 S.W. 1041, 
200 Ky. 866. 

26 C.J. p 62 note 84. 

92. Ill.—Covenant Mut Life Assoc. 
V. Kentner, 58 N.E. 966. 188 Uh 
431. affirming 89 IlLApp. 496. 

93. Ill.—Covenant Mut Life Assoc. 
V. Kentner, supra. 

84. Md.—^Resmolds v. Mutual Fire 
Ins. Co., 84 Md. 280, 6 Am.R. 887. 
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tial to the creation of a contract of insurance that 
there be an offer or proposal by one party and an 
acceptance by the othen25 The agreement usually 
is effected by an offer or application by insured and 
its acceptance by the company,26 or else by the 
tender of a policy by the company and its accept¬ 
ance by insured.27 Where the latter method is em¬ 
ployed, the fact that the policy is issued without 
prior application by insured does not prevent its 
going into effect.28 A person has a right to accept 
or reject insurance on terms and conditions fixed 
by the company ;29 he is under no obligation to ac¬ 
cept it,30 but, where he does accept, a contract ex- 
ists.3i Until he accepts it, the policy offered can 
be withdrawn without his consent.32 

Regardless of which party makes the offer or 


proposal, however, its acceptance by the other party 
is essential to the creation of the contract,33 and, 
when not stipulated otherwise in the offer, is, in the 
absence of statute, sufHcient to complete the con- 
tract.34 

(b) Application and Acceptance 

An application for Insurance is simply a proposal for 
or offer to accept a contract of Insurance, and no con¬ 
tract exists unless and until the application is accepted 
by the company; but an unconditional acceptance of the 
application completes the contract unless the application 
otherwise provides. Statements in an accepted applica¬ 
tion bind the applicant. 

An application for insurance, which is the pre¬ 
liminary, statement made by a person applying for 
insurance,35 .is not of itself a contract,36 but is 


25. Ariz.—^Acacia Mut. Life Ass’n v. 
Berry, 94 P.2d 770. 772, 54 Ariz. 
‘208, citing; Corpoz Joxls. 

Me.—^Tourtlott v. West Bangor & 
Hermon Mut. Fire Ins. Co., 136 A. 
481, 126 Me. 118. 

N.C—^Belk*s Department Store of 
New Bern, N. C., v. George Wash¬ 
ington Fire Ins. Co., 180 S.B. 63, 
208 N.C. 267. 

N.D.—^Bekken v. Equitable Life As- 
sur. Soc. of U. S., 298 N.W. 200, 
70 N.D. 122. 

Pa,—^Ludwinska v. John Hancock 
Mut. Life Ins. Co., 178 A. 28. 317 
Pa. 677, 98 A.L.11. 608, reversing 
176 A. 283, 115 Pa.Super. 228. 

32 C.J. p 1102 note 43. 

Contract as resulting offer and 
acceptance generally see contracts 
5 34. 

Necessity of meeting of minds gen¬ 
erally see supra § 227. 

Koaai. of policy for InspeotlOB, even 
when no written evidence of trans¬ 
action exists, does not make prospec¬ 
tive insured liable for premium nor 
company liable as insurer.—^Harris v. 
Travelers Ins. Co., C.C.A.Tex., 80 F. 
3d 127. 

26. Tenn.--Woodfln v. Neal, 65 S.W. 
2d 212, 216, 16 Tenn-App. 481, cit¬ 
ing Cozpiui Juxls. 

27. Ill.—^Frankfort Marine Accident 
and Plate Glass Insurance Co. v. 
Lynch. 166 IlLApp. 486. 

28. HI.—^Frankfort Marine Accident 
and Plate Glass Insurance Co. v. 
Lynch, supra. 

Implied contract 

"Where surety company, In effect, 
offered to Insure the fidelity of clerk 
of the supreixle court of appeals in 
the same manner In which company 
had previously done by rendering to 
the commonwealth a bill for the an¬ 
nual premium which was Identical 
in amount with that which would 
have been charged if bonds had ac¬ 
tually been executed by the com¬ 
pany, and the commonwealth accept¬ 


ed the offer by paying the premiums 
promptly, there was an implied con¬ 
tract guaranteeing the fidelity of the 
clerk which would be enforced by a 
court of equity in action by the 
commonwealth to recover from sure¬ 
ty for clerk's defalcations.—Ameri¬ 
can Surety Co. 'of New York v. 
Commonwealth. 21 S.E.2d 748, 180 
Va. 97. 

29. Ark.—^Inter-State Business 
Men's Acc. Ass'n v. Nichols, 220 
S.W, 477. 143 Ark. 369. 

N.C.—Bobinson v. Security Life & 
Annuity Co.. 79 S.B. 681, 163 N. 
a 415. 

32 C.J. p 1102 note 47. 

80. IT.S.—^Equity Mut. Ins. Co. v. 
General Casualty Co, of America, 
C.C.A.Kan.. 189 F.2d 723—Ameri¬ 
can Ins. Union v. Lowry, C.C.A. 
Tex, 62 P.2d 209, certiorari denied 
Lowry v. American Ins. Union, 
289 U.S. 746. 63 S.Ct. 689. 77 L.Ed. 
1491. 

3L Ark.—Winter-State Business 
Men's Acc. Ass'n v. Nichols, 220 S. 
W. 477, 143 Ark. 369. 

Pa.—Glou V, Security Ben. Ass'n, 173 
A. 883, 888, 114 Pa.Super. 139, cit¬ 
ing Corpus Juris. 

32 aj. p 1102 note 48. 

38. U.S.—^Equity Mut. Ins. Co. v. 
General Casualty Co. of America, 
CaA-Kaiu. 139 P.2d 728. 

33. U.S.—Jones v. Bankers Life Co., 
C.CJLN.C., 181 F.2d 989. 

Ark.—^Pacific Nat. Fire Ins. Co. v. 
Suit, 147 S.W.2d 346, 201 Ark. 767 
—^Plre Ass'n of Philadelphia v. 
Bonds, 287 S.W. 687, 171 Ark. 1066. 
Cal.—^Tore v. Bankers' & Merchants* 
Mut. Life Ass’n, 26 P. 514, 88 Cal. 
609. 

Conn.—^Piscltello v. Boscarello, 164 
A. 168, 113 Conn. 128—^Rogers v. 
Charter Oak Life Ins. Co., 41 Conn. 
97. 

Ga.—^Home Ins. Co. of New York v. 

Huguley, 167 S.E. 391, 392, 42 Ga. 
I App. 698, citing Corpus Juris. 
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Ky.—^Dickerson's Adm’r v. Provident 
Life Assur. Soc., 62 S.W. S25. 21 
Ky.L. 611. 

La.—Brown v. American Fire Ins. Co. 
of New Jersey, 80 So. 680. 144 La. 
619—Brown v. North River Ins. 
Co. of New York, SO So. 674, 144 
La. 504. 

Md.—^American Casualty Co. of Read¬ 
ing. Pa., V. RIcas, 22 A.2d 484, 179 
Md. 627. 

Mo.—Brouster v, John Hancock Mut. 

Life Ins. Co., App., 171 S.W.2d 775. 
Tex—Ginners' MuL Underwriters* 
Ass'n V. Fisher, Com.App., 238 S. 
W. 207, reversing, Clv.App., 222 
S.W. 285. 

32 C.J. p 1102 note 49. 

34s. S.D.—Gaetze v. St. Paul Fire & 
Marine Ins. Co., 222 N.W. 676. 54 
S.D. 123. 

82 C.J. p 1102 note 50. 

Acceptance of: 

Application as completing contract 
generally see infra subdivision a 
(1) (b) of this section. 
Counter-offer as completing con¬ 
tract generally see infra subdi¬ 
vision a (1) (c) of this section. 
Effect of stipulation that delivery of 
policy is essential to completion 
of contract see infra S 263. 

35. Colo.—Webb v. Bankers* Life 
Ins. Co.. 19 Colo.App. 436, 738. 

4 C.J. p 1400 note 16. 

Application: 

Acceptance or rejection of, as af¬ 
fecting temporary insurance see 
supra S 230 a CD (e). 

As: 

Evidence see infra § 1324. 

Part of policy see infra 5 301. 

1 38. N.Y.—Abbott V. Prudential Ins. 
Co. of America, 8 N.Y.S.2’d 957. 255 
App.Div. 677, affirmed 24 N.E.2d 
87, 281 N.Y. 375, reargument denied 
25 N.B.2d 141, 282 N.Y. 586—Pru¬ 
dential Ins. Co. of America v. 
Snyder, 234 N.Y.S. 732, 142 Mlsc. 
150. 

Pa.—Munhall v. Travelers' Ins. Co.. 
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simply a request, proposition, or proposal for,®*^ or and until, it is accepted by the company. ^ The 
offer to accept,®8 a contract or policy of insurance, company is at liberty to accept or reject it,40 and 
and does not become a contract of insurance unless, is not precluded from stating the terms on which 


150 A. 645, 800 Pa. 327, followed 
in H. N. Munhall Co. v. Travelers' 
Ins. Co., 150 A. 648. 

Tex.—Missouri State Life Ins. Co. v. 
Boles. Clv.App., 288 S.W. 271—Great 
Southern Life Ins. Co. v. Dolan, 
Clv.App., 239 S.W. 236. reversed 
on other grounds, Com.App., 262 
S.W. 475. 

37- U.S.—First Trust Co. of St. Paul 
V. Kansas City Life Ins. Co., C.C. 
A.Mlnn., 79 F.2d 48. 

Cal.—^Llnnastruth v. Mutual Ben. 
Health & Accident Ass'n, 137 P.2d 
833, 22 CaL2d 216, prior opinion, 
App., 127 P.2d 671—^Burch v. Hart¬ 
ford Fire Ina Co., 269 P. 1108, 86 
Cal.App. 542. 

Conn.—Swentusky v. Prudential Ins. 
Co. of America, 165 A- 686, 116 
Conn. 526. 

Ga.—^Home Ins. Co. of New York v. 
Huguley. 157 S.E. 391, 392, 42 Ga. 
App. 598, citing Corpus Juxls. 
Kan.—^Moon v. Central States Fire 
Ins. Co., 23 P.2d 444, 138 Kan. 83. 
Ky.—^Lee v. Hartford Fire Ins. Co., 
4 S.W.2d 372, 223 Ky. 533. 

Minn.—Olson v. American Central 
Life Ins. Co., 216 N.W. 226, 226, 
172 Minn. 511, citing Corpus Juris. 
Mo.—Brouster v. John Hancock Mut. 
Life Ins. Co., App., 171 S.W.2d 776 
—^Mathews v. New York Life Ins. 
Co., App., 128 S.W.2d 327—Zielin¬ 
ski V. General American Life Ins. 
Co., App., 96 S.W.2d 1069—Witten 
V. Beacon Life Ass’n, 33 S.W.2d 
989, 225 Mo.App. 110. 

N.J.—^Hemhauser v. Metropolitan 
Life Ins. Co., 149 A. 633, 635, 106 
N.J.Eq. 15, quoting Corpus JtLrls. 
N.Y.—Prudential Ins. Co. of Ameri¬ 
ca v. Snyder. 264 N.Y.S. 732, 142 
Mlsc. 150. 

Okl.—^Fidelity & Casualty Co. of New 
York v. Curtis Brown Co., 232 P. 
99. 106 Okl. 136. 

Pa.—Munhall v. Travelers* Ins. Co„ 
150 A. 646, 30a Pa. 327, followed 
in H. N. Munhall Co. v. Travelers’ 
Ins. Co., 150 A. 648. 

Tex.—Minnesota MuL Life Ins. Co. 
V. Newman, Civ.App., 157 S.W.2d 
667, error refused—Great Southern 
Life Ins. Co. v. Dolan, Civ.App., 
239 S.W. -236, reversed on other 
grounds. Com.App., 262 S.W. 475. 
W.Va.—^Kronjaeger v. Travelers Ins. 

Co., 22 S.E.2d 689, 124 W.Va. 730. 
Wyo.—^Raymond v. National Life 
Ins. Co.. 273 P. 667, 40 Wyo. 1. 

32 C.J. p'1102 note 61. 

TxKBsfer of oauoeled policy 

Sending of application for trans¬ 
fer of ccmceled policy to insurer’s 
home office operates as proposal for 
issuance of policy to assignee.—^Ni¬ 
agara Fire Ins. Co. v. Aebischer, 44 
P.2d 5, 169 OkL 561. 


38. Ga.—Boswell v. Gulf Life Ins. 
po.. 29 S.E.2d 71—Fort Valley Co¬ 
ca-Cola Bottling Co. V. Lumber¬ 
men’s Mut. Casualty Co., 24 S.E. 
2d 846, 69 Ga.App. 120. 

Iowa.—^Beyer v. Central Life Ins. Co. 
of Illinois, 201 N.W. 677, 199 Iowa 
245. 

Kan.—^Lamb v. Mechanics’ Ins. Co. of 
Philadelphia, 262 P. 213, 122 Kan. 
352. 

La.—Poster v. Morrison. App., 146 
So. 13. 

Mo.—Peman v. Prudential Ins. Co. 
of America, App., 162 S.W.2d 281 
—^Neuner v. Gove, App., 133 S.W. 
2d 689, 694, citing Corpus Juris. 

N.J.—^Hemhauser v. Metropolitan 

Life Ins. Co., 149 A. 683, 635, 106 
N.J.Eq. 15, quoting Corpus Juris. 

Or.—^Morford v. California-Western 
States Life Ins. Co., 88 P.2d 303, 
161 Or. 113. 

32 C.J. p 1102 note 52. 

39. U.S.—Warren v. New York Life 
Ins. Co., C.C.A.La., 128 F.2d 671. 
affirming, D.C., 37 P.Supp. 368— 
Davis V. Mutual Ben. Health & Ac¬ 
cident Ass’n, C.C.A.Pla., 96 P.2d 166 
—^French American Banking Corpo¬ 
ration V. Fireman’s Fund Ins. Co., 
D.C.N.Y., 43 P.Supp. 494—Fulker¬ 
son y. National Union Fire Ins. Co., 
D.C.Mont. 291 F. 784. 

Cal.—^Llnnastruth v. Mutual Ben. 
Health & Accident Ass’n, 137 F.2d 
833, 22 Cal.2d 216, prior opinion, 
App., 127 P.2d 671—^Burch v. Hart¬ 
ford Fire Ins*. Co.. 259 P. 1108, 85 
Cal.App. 642. 

Conn.—Swentusky v. Prudential Ins. 
Co. of America, 166 A. 686, 116 
Conn. 526. 

Ga.—^Home Ins. Co. of New York v. 
Huguley. 157 S.E. 391, 392, 42 Ga. 
App. 598, citing Corpus Juris. 

Ill.—^Miller v. Illinois Life Ins. Co., 
255 IlLApp. 686. 

Iowa.—^Beyer v. Central Life Ins. Co. 
of Illinois, 201 N.W. 677, 199 Iowa 
245. 

Kan.—^Moon v. Central States Fire 
Ins. Co., 23 P.2d 444, 188 Kan. 83. 

Ky.—^Prudential Ins. Co. of America 
V. Jenkins, 162 S.W.2d 791, 290 
Ky. 802. 

La.—Poster v. Morrison, App., 146 
So. 13. 

Maas.—Gabbett v. Connecticut Gen* 
eral Life Ins. Co., 21 N.E.2d 950, 
303 Mass. 433. 

Minn.—Olson v. American Central 
Life Ins. Co., 216 N.W. 226, 226, 
172 Minn. 511, citing Corpus Juris. 

Mo.—^Brouster v. John Hancock Mut. 
Life Ins. Co., App., 171 S.W.2d 776 
—^Peman v. Prudential Ins. Co. of 
America, App., 162 S.W.2d 281— 
Zielinski v. General American Life 
Ins. Co;, App.. 96 S.W.2d 1069— 
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Rowland v. Missouri State Life 
Ins. Co.. App., 48 S.W.2d 31, 34, 
citing Corpus Juris. 

Neb.—Johnston v. Indiana & Ohio 
Live Stock Ins. Co., 143 N.W. 459, 
94 Neb. 403. 

N.J.—^Hemhauser v. Metropolitan 

Life Ins. Co., 149 A. 683, 685, 106 
N.J.Eq. 15, quoting Corpus Juris. 
N.D.—Godfrey v. North Dakota 
Farmers’ Mut. Tornado & Cyclone 
Co., 248 N.W. 627, 68 N.D. 418. 
Okl.—^American Central Ina. Co. v. 
Brenner, 49 P.2d 628, 173 Okl. 632 
—^Fidelity & Casualty Co. of New 
York V. Curtis Brown Co., 282 P. 
99, 105 Okl. 136. 

Or.—^Morford v. California-Western 
States Life Ins. Co., 88 P.2d 303, 
161 Or. 118. 

Pa.—^Munhall v. Travelers’ Ins. Co., 
150 A. 645, 300 Peu 327, followed in 
HI N. Munhall Co. v. Travelers’ 
Ins. Co., 160 A. 648—^Finley v. Pru¬ 
dential Ins. Co. of America, Com. 
PI., 34 Luz.Leg.Reg. 69. 

Tex.—^Brownwood Benev. Ass’n v. 
Maness, Civ.App., SO S.W.2d 1114, 
error refused—^Victory Life Ins. 
Co. V. Ferrell, Clv;App., 24 S.W.2d 
774—^Missouri State Life Ins. Co. 
V. Boles, Civ.App., 288 S.W. 271— 
Harrison v. John L. Wortham & 
Son, Clv.App., 270 S.W. 1032— 
Great Southern Life Ins. Co. v. 
Dolan, Clv.App., 289 S.W. 236, re¬ 
versed on other grounds, Com.App., 
262 S.W. 476. 

Wyo.—^Raymond v. National Life Ins. 

Co., 278 P. 667, 40 Wyo. 1. 

82 C.J. p 1102 note 63. 

40. Ark.—^Metropolitan Casualty 
Ins. Co. of New York v. Munford, 
126 S.W.2d 282, 197 Ark. 1041. 
Conn.—Swentusky v. Prudential Ins. 
Co. of America, 165 A. 686, 116 
Conn. 526. 

Ga.—^Boswell v. Gulf Life Ins. Co., 
29 S.B.2d 71. 

Ky.—^Lee v. Hartford Fire Ins. Co., 
4 S.W.2d 372, 223 Ky. 533. 

La.—Simmons v. State Farm Mut. 
Automobile Ins. Co., App., 11 So. 
2d 703. 

Md.—^American Casualty Co. of Read¬ 
ing. Pa., V. Ricas, 22 A.2d 484, 179 
Md. 627. 

M^s.—Cauman v. American Credit 
Indemnity Co. of New York, 118 
N.E. 259, 229 Mass. 278, AnmCas. 
1918E 841. 

Mo.—^Neuner v. Gove,*App., 133 S.W. 

2d 689, 694, citing Corpus Juxls. 
N.J.—^Hemhauser v. Metropolitan 
Life Ins. Co., 149 A. 633. 635, 106 
N.J.Eq. 15, quoting Corpus Juris. 
N.Y.—^Prudential Ins. Co. of America 
V. -Snyder, 254 N.Y.S. 782. 142 Misc. 
160. 

Pa.—^Munhall v. Travelers* Ins. Co., 
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it will accept the insurance;^! and, before accept¬ 
ance, the applicant has the right to withdraw it.^^ 
While an applicant for insurance is presumed to 
apply for the form of policy used by the company,^3 
the application is not presumed to contain the de¬ 
tails of the provisions of the policy.44 However, 
where an application covers all the matters con¬ 
nected with the insurance except the amount there¬ 
of, there is no contract until an offer as to the 
amount is made by the company and accepted by 
the applicant ;45 the applicant is not compelled to 
take any amount of insurance written by the com¬ 
pany merely because he left the amount of the in¬ 
surance blank,'*® 

A person desiring to obtain insurance generally 
signs a ready-made application,*7 and the agent of 
the company in fact prepares the contract when 


he writes the application,*® because the policy fol¬ 
lows an acceptance of the application as a matter 
of course.*® It is the duty of an agent, acting with¬ 
in his authority in preparing an application, to 
frame it according to the agreement or understand¬ 
ing with the applicant,®® and, where he does not 
do so, the applicant is not bound hy the applica¬ 
tion,®! or the erroneous portion thereof,®2 where 
he has not read the application or it was not read 
to him;®® he may properly refuse to accept a ten¬ 
dered policy which does not conform to the oral 
representations of the agent;®* and he may hold 
the company liable on the actual agreement.®® 

An unconditional®® acceptance by the company 
of an application for insurance completes the con¬ 
tract®"^ and, according to the decisions on the 


160 A. 645, 300 Pa. 327. followed 
in H. N. Munhall Co. v. Travelers’ 
Ins. Co.. 150 A. 648—Glou v. Se¬ 
curity Ben. Ass*n, 173 A 883, 886. 
114 Fa,Super. 139. citing Oorpns 
Juris. 

W.VSL .—^Kronjaeger v. Travelers Ins. 
Co., 22 S.B.2d 689. 124 W.Va. 730. 

32 C.J. p 1102 note 54. 

41. Ky.—^Lee v. Hartford Fire Ins. 
Co.. 4 S.W.2d 372, 223 Ky. 533. 

42. La.—^Poster v. Morrison. App., 
145 So. 13. 

N.J.—^Hemhauser v. Metropolitan 
Life Ins. Co.. 149 A 633, 635, 106 
N.J.Bq. 15, quoting Goipus Juris. 

Tex.—^Harrison v. John L Wortham 
& Son, Civ.App., 270 S.W. 1082. 

32 C.J. p 1102 note 55. 

43. La.—^Dawson v. Metropolitan 
Life Ins. Co.. App., 9 So.2d 252. 

Or.—Peninsular Lumber Co. v. Roy¬ 
al Indemnity Co., 184 P. 562, 93 
Or. 684. 

44. Mass.—Cbmmonwealth Mut Fire 
Ins. Co. V. Wm. Knabe & Co. Mfg. 
Co., 50 N.B. 616, 171 Mass. 265. 

Tex.—-Ginners* Mut. Underwriters* 
Ass*n V. Fisher, Clv.App., 222 S.W. 
285, reversed on other grounds, 
Com.App., 238 S.W. 207, 

32 C.J. p 1104 note 81. 

45. Mo.—Salisbury v. Indiana & 
Ohio Live Stock Ins. Co., App., 202 
S.W. 412. 

46. Mo.—Salisbury v. Indiana & 
Ohio Live Stock Ins. Co., supra. 

47. Kan.—^Pfiester v. Missouri State 
Life Ins. Co., 116 P. 245, 85 Kan. 
97. 

' 32 C.J. p 1104 note 92. 

48. Kan.—^Pflester v. Missouri State 
Life Ins. Co., supra. 

82 C.J. p 1104 note 93. 

Insurance agent as agent for com¬ 
pany with regard to matters con¬ 
nected with making of application 
generally see supra § 139. 


49. Kan.—Pflester v. Missouri State 
Life Ins. Co., suprSw 

Conformity of policy to application 
see infra § 255. 

Issuance and delivery of policy see 
infra §§ 262-266. 

50. Kan.—^Pflester v. Missouri State 
Life Ins. Co., supra. 

51. Me.—^Hewey v. Metropolitan L. 
Ins. Co., 62 A 600, 100 Me. 523. 

82 C.J. p 1104 note 96. 

52. Mo.—Colley v. National Live 
Stock Ins. Co., 171 S.W. 668, 185 
Mo.App. 616. 

53. Mo.—Colley v. National Live 
Stock Ins. Co., supra. 

54. Kan.—^Evans v. Central L. Ins. 
Co., 125 P. 86, 87 Kan. 641, 41 L.R. 
A,N.S., 1130. 

32 C.J. p 1104 note 99. 

55. Kan.—^Pflester v. Missouri State 
Life Ins. Co., 116 P. 245, 85 Kan. 
97. 

Reformation of policy to conform 
to agreement of parties see infra 
§S 278-280. 

56. U.S.—^Kansas City Life Ins. Co. 
V. Cox. C.C.ATenn.. 104 P.2d 321. 

Mo.—^Howland v. Missouri State Life 
Ins. Co., App.. 48 S.W.2d 31, 34. 
citing Ck>rpu8 Juris. 

32 C.J. p 1103 note 57. 

Necessity of unconditional accept¬ 
ance see infra subdivision a (2) 
(d) aa (aa) of this section. 

57. U.S.—^Kansas City Life Ins. Co. 
V. Cox, C.C.A.Tenn., 104 P.2d 321 
—^Hartford Accident & Indemnity 
Co. V. Brill, D.C.W1S.. 45 P.Supp. 
660. 

Arlz.—^Acacia Mut. Life Ass’n v. Ber¬ 
ry. 94 P.2d 770, 772, 54 Ariz. 208, 
citing Corpus Juris. 

Ark.—Graham v. Remmel, 112 S.W. 
141, 86 Ark. 535. 

Idaho.—^Hahn v. National Casualty 
Co., 186 P.2d 739. 

La.—American Bonding Co. of Bal¬ 
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timore v. Catlett, App., 11 So.2d 
50. 

Me.—Blanchard v. Waite, 28 Me. 61. 
48 Am.D. 474. 

Mo.—^Fields v. Equitable Life Assur. 
Soc. of U. S., App.. 118 S.W.2d 521 
—Reed v. Prudential Ins. Co., 78 
S.W.2d 1027, 229 Mo.App. 90—Row¬ 
land V. Missouri State Life Ins. 
Co., App., 48 S.W.2d 31, 34, citing 
Corpus Jlixis—Witten v. Beacon 
Life Ass’n. 33 S.W.2d 989, 225 Mo. 
App. 110. 

N.J.—^Birch V. Manufacturers' Liabil¬ 
ity Ins. Co. of New Jersey, 96 A 
1008, SS N.J.Law 655. 

Pa.—Glou V. Security Ben. Ass’n, 173 
A 883. 886, 114 Pa.Super. 139, cit¬ 
ing Corpus Juris—Simon Hendler 
& Son V. London Guarantee and 
Accident Co., 7 Pa.I)lst. & Co. 767. 
Tenn.—Woodfln v. Neal, 65 S.W.2d 
212, 216. 16 Tenn.App. 481, citing 
Corpus Juris. 

Tex.—Southern Casualty Co. v. Free¬ 
man, Civ.App., IS S.W.2d 148, af¬ 
firmed, Com.App., 24 S.W.2d 370— 
Great Southern Life Ins. Co. v. 
Dolan. Civ.App., 239 S.W. 236, re¬ 
versed on other grounds, Com.App., 
262 S.W. 475. 

32 C.J. p 1103 note 58. 

Addlttonal coverage under blanket 
policy 

Where insured, under blanket lia¬ 
bility policy covering trucks, phoned 
office of insurer’s agent requesting 
coverage for additional truck and 
received favorable answer, contract 
existed.—^Kiviniemi v. Hlldenbrand, 
231 N.W. 252, 201 Wls. 619. 

Tnchoate and ezeoutory contract 
If the application is accepted oth¬ 
erwise than by the policy, then the 
application and acceptance constitute 
an inchoate and executory contract 
executed and completed hy the poli¬ 
cy.—^Fuller V. Madison Mut. Ins. Co., 
36 Wis. 599. 
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question, makes it binding on both parties,58 un¬ 
less the application otherwise provides.®® Further¬ 
more, as discussed infra §§ 262-263, issuance and 
delivery of a policy are not requisite to the comple¬ 
tion of the contract unless a statute or the appli¬ 
cation otherwise provides; and, a fortiori, the con¬ 
tract becomes perfect and mutually obligatory where 
not only is the application accepted, but also a pol¬ 
icy is issued®0 and unconditionally deposited in the 
post office for transmission to the applicant, either 
directly or through an agent of the company.®^ The 
foregoing rule as to the effect of an acceptance ap¬ 
plies where a condition, if any, as to payment of 
the first premium has been complied with or waiv¬ 
ed.®® The approval or rejection of an application 
after the subject matter of the proposed insurance 
has ceased to exist is ineffectual for any purpose.®® 

Statements in accepted application. On accept¬ 
ance of an application, statements contained there¬ 
in bind the applicant®^ and create correlative rights 
on the part of the company.®® In view of the rule 
stated infra § 297 that questions and answers and 
other statements in an application framed by the 
company in case of ambiguity will be construed fa¬ 
vorably to insured, where an insurance company is 
seeking to avoid liability because of answers to in¬ 
quiries or declarations in the application, and the 
questions asked by it are of doubtful import, it is 
bound by answers to which the questions are prop¬ 
erly susceptible,®® it being incumbent on the com¬ 


pany so to frame its questions that they will be 
free from misleading interpretations.®*^ An unan¬ 
swered question in an application for insurance 
raises no inference for or against the applicant.®® 

Group insurance. A mere application by an em¬ 
ployee for insurance in accordance with the terms 
of a group insurance policy is not a contract of in¬ 
surance,®® and, where the group policy requires evi¬ 
dence of insurability of new employees, an appli¬ 
cation signed by such employee will not entitle him 
to the insurance although an insurance agent stated 
that all he had to do in order to procure insurance 
under the policy was to sign an application card.*^® 
Where the master policy of group insurance pro¬ 
vides for automatic insurance of employees and 
that the omission of the employer to send the name 
of the employee to the insurer will not invalidate 
insurance on the life of such employee, no appli¬ 
cation by individual employees is required, even 
though the policy provides that employees will be 
insured on making application. 

(c) Counter-Offer and Acceptance 

If the company, Instead of accepting the application, 
makes a counter-offer, this must be accepted before a 
contract of Insurance arises, but on acceptance a contract 
comes Into existence. 

Where the company, instead of accepting an ap¬ 
plication for insurance, makes a counter-offer or 
proposition, this may be accepted or rejected by the 
applicant at his pleasure;*^® it does not become a 


68L U.S.—^Kansas City Life Ins. Co. 

V. Cox, C.C.A.Tenn., 104 F.2d 321. 
Mo.—^Limbaugh v. Monarch Life Ins. 

Co., Springfield, Mass., App., 84 S. 

W. 2d 208. 

Tex.—Schubert v. McLain & McLain. 

Civ.App.. 27 S.W.2d 846. 

82 C.J. p 1108 note 59. 

59. U.S.—EAnsas City Life Ins. Co. 
V. Cox, C.C.A.Tenn.. 104 F.2d 321. 

Ariz.—^Acacia Mut. Life Ass’n v. Ber¬ 
ry, 94 P.2d 770, 772, 64 ArIz. 208, 
citing Cozpxu JTnxls. 

Tex.—Great Southern Life Ins. Co. 
V. Dolan, Clv.App., 239 S.W. 286, re¬ 
versed on other grounds, Com.App., 
262 S.W. 475. 

32 C.J. p 1108 notd 62. 

60. U.S.—Kansas City Life Ins. Co. 

V. Cox, C.C.A.Tenn.. 104 F.2d 821. 

32 aJ. p 1103 note 63. 

Issuance and delivery of policy as 
acceptance of application see infra 
subdivision a (2) (d) aa Kaa) of 
this section. 

61. Wia—Hartwlg v. ^tna Life 
Ins. Co. of Hartford, Conn., 158 N. 

W. 280, 164 Wis. 20. 

62 C.J. p 1103 note 64. 

Deposit of policy in post office as 
delivery see infra 5 265. 


62. Kan.—^Pfiester v. Missouri State 
Life Ins. Co., 116 P. 246, 85 Kan. 
97. 

Mo.—^Edwards v. Business Men's Acc. 
Assoc., 221 S.W. 422, 205 Mo.App. 
102 . 

Payment of first premium: 

Necessity see infTa § 270. 
Sufficiency see infra § 272. 

Waiver see infra § 276. 

63. Wash.—Starr v. Mutual Life Ins. 
Co., 83 P. 116, 41 Wash. 228. 

Existence of subject matter as es¬ 
sential to validity of contract see 
infra S§ 236--237. 

64. N.T.—Whipple v. Prudential Ins. 
Co., 118 N.E. 211, 222 N.T. 39, re¬ 
versing 150 N.T.S. 1118, 165 App. 
Div. 984. 

Utah.—Jones v. New York Life Ins. 
■Co., 253 P. 200, 69 Utah 172. 

65. N.T.—Whipple v. Prudential Ins. 
Co., 118 N.B. 211, 222 N.T. 39. re¬ 
versing 160 N.T.S. 1118, 166 App. 
Div. 984. 

66. U.S.—Mutual Reserve Life Ins. 
Co. V. Dobler, Wash., 187 F. 660, 
70 aC.A. 134. 

Ark.—Metropolitan Casualty Ins. Co. 
of New Tork v. Munford, 126 S.W. 
2d 282, 197 Ark. 1041. 
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Avoidance or forfeiture of policy for 
misrepresentations in application 
see infra § 478 (4). 

A'^pUoatioii prepared by insurer’s 
agent 

Surety, whose agent prepared ap¬ 
plication for grading contractors' 
bond on his own Information, must 
take responsibility, even though not 
read by contractors.—^lowa Bonding 
& Casualty Co. v. Frank Cram & 
Sons, 228 N.W. 24. 209 Iowa 424. 

67. Or.—Purcell v. Washington Fi¬ 
delity Nat Ins. Co., 16 P.2d 639, 
141 Or. 98. 

68. Mich.—^Brlesenmelster v. Su¬ 
preme Lodge B:. P. W., 45 N.W. 
977, 81 Mich. 526. 

69. Tex.—^Minnesota Mut Life Ins. 
Co, V. Newman, Civ.App., 167 S.W. 
2d 667, error refused. 

7a Tex.—Minnesota Mut Life Ins. 
Co. V. Newman, supra. 

71. Mo.—Eisen v. John Hancock 
Mut Life Ins. Co., 91 S.W.2d 81. 
230 MoJ^pp. 312. 

78. La.—Simmons v. State Farm 
Mut Automobile Ins. Co., App., 11 
So.2d 703. 

Md.—^American Casualty Co. of Read- 
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contract until accepted by hiin,'^8 even though the 
company retains the premium pending action by the 
applicant.So, where a policy issued does not 
conform to the terms of the application, acceptance 
of the policy by the applicant is essential to make 
it binding and effective as a contract.*^® Qn accept¬ 
ance, however, a valid and complete contract of 
insurance comes into existence immediately,*^® and, 
as discussed infra §§ 262-263, this is so regardless 
of whether or not the policy is then issued, unless 
there is a further stipulation that no contract of 
insurance shall come into effect until the policy is 
issued and delivered to insured. 

(d) Rejection of Application or Proposal 

A rejection of an application or proposal for insur¬ 
ance prevents the contemplated contract from coming 
Into existence. 

A rejection by the company of an application or 
■proposal for insurance prevents the contemplated 
contractual relation from coming into existence.^^ 


§ 232 

(2) Sufficiency 

(a) Application 

(b) Counter-offer 

(c) Withdrawal 

(d) Acceptance 

(e) Rejection 

(a) Application 

An application for Insurance consists of a request 
for insurance together with Information necessary to en¬ 
able the Insurer to pass on the request. Unless a writ¬ 
ing Is required by statute or by-laws, an oral applica¬ 
tion is sufficient; if in writing, ordinarily It should be 
signed by the applicant or someone acting under his 
authority. Separate applications for each policy may be 
required. 

An application for insurance consists of two 
parts, a request for insurance*^® and the furnishing 
of the information necessary to enable the compa¬ 
ny to pass on the request.^® An application for in¬ 
surance may be written in pencil,®® or it may be by 
parol,unless statutes or by-laws of insurer re¬ 
quire a written application.®® The purpose of sign¬ 


ing. Pa.. V. Picas. 22 A.2d 484. 179 
Md. 627. 

Mo.—Pernan v. Prudential Ins. Co. of 
America, App.. 162 S.W.2d 281. 

Neb.—^Farmers* Mut. Hail Ins. Asa*n 
of Iowa V. Hainer, 223 N.W. 655, 
118 Neb. 116. 

S.C.—^Hlcklln V. State Farm Mut 
Automobile Ins. Co., 180 S.E. 666. 
176 S.C. 504. 

Tex.—Great Southern Life Ins. Co. 
V. Harrington, Civ.App., 171 S.W.2d 
638. 

32 C.J. p 1108 note 74. 

What constitutes counter-offer gen¬ 
erally see infra subdivision a (2) 
(b) of this sectiozx. 

73. U.S.—MacKelvie v. Mutual Ben. 
Life Ins. Co. of Newark, N. J., 
287 F. 660, certiorari denied 48 
S.Ct. 622, 262 U.S. 747, 67 L.Bd. 
1212. 

Cal.—^Linnastruth v. Mutual Ben. 
Health & Accident Ass'n, 187 P.2d 
888. 22 Cal.2d 216. prior opinion. 
App.. 127 P.2d 671. 

Ky.—Smith v. Metropolitan lilfe Ins. 

Co., 269 S.W. 1003, 207 Ky, 660. 

La.—Simmons v. State Farm Mut 
Automobile Ins. Co., App., 11 So. 
2d 703. I 

Mo.—Rowland v. Missouri State Life 
Ins. Co., App.. 48 S.W.2d 81. 34, 
citing Corpus JtirlB. 

Neb.—Farmers' Mut Hall Ins. Ass'n 
of Iowa V, Hainer, 228 N.W. 655, 
118 Neb. 116. 

N.T.—Prudential Ins. Co. of America 
V. Snyder, 254 N.Y.S. 732, 142 Misc. 
150. 

Okl.—Fidelity & Casualty Co. of New 
York V. Curtis Brown Co., 232 P. 
99, 105 Okl. 186. 

Or.—Morford v. California Western 
States Life Ins. Co., 113 P.2d 629, 


166 Or. 576—Morford v. California- 
Western States Life Ins. Co., 88 P. 
2d 303, 161 Or. IIS. 

S.C.—^Hlcklln V. State Farm Mut Au¬ 
tomobile Ins. Co., 180 S.B. 666, 176 
S.a 504. 

Tex—Springfield Fire & Marine Ins. 
Co. V. Hubbs-Johnson Motor Co., 
Com.App., 42 S.W.2d 248, revers¬ 
ing. Clv.App.. 28 S.W.2d 1088. 

W.Va.—^Kronjaeger v. Travelers Ins. 
Co., 22 S.B.2d 689. 124 W'.Va. 780. 

32 ax p 1103 note 75. 

74. Or.—^Morford v. California West¬ 
ern States Life Ins. Co., 113 P>2d 
629, 166 Or. 575. 

82 C.J. p 1103 note 75 [aj. 

Effect of payment of first premium 
generally see infra § 270. 

75. La.—Blackwell v. Roseberry, 
App., 154 So. 641. 

N.Y.—Coming v. Prudential Ins. Co. 
of America, 288 N.Y.S. 661, 2^ | 
App.I)Iv. 187, affirmed 8 N.E.2d 338, | 
278 N.Y. 668. | 

82 C.J. p 1125 note 14. 

76L U.S.—National Quicksilver Cor¬ 
poration V. World Ins. Co. of Oma¬ 
ha, Neb., aC.A.Ark., 139 P.2d 1. 

Neb.—Carter v. Bankers' Life Ins. 
Co.. 120 N.W. 465. 83 Neb. 810. 

Or.—^Morford v. Callfomia-t\>stem 
States Life Ins. Co.. 88 P.2d 303. 
161 Or. 113. 

Tenn.—Woodfln v. Neal, 66 S.W'.2d 
212, 216, 16 Tenn.App. 481. citing 
Corpus Xtizls. 

W.Va.—Jones v. Standard Fire Ins. 
Co. of Hartford. Conn., 182 S.E. 
800, 116 W.Va. 597. 

Sufficiency of acceptance of counter^ 
offer generally see infra subdivi¬ 
sion a (2) (d) bb of this section. 
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77. U.S.—Behnke v. Standard Acci¬ 
dent Ins. Co. of Detroit, Mich., C 
C.A.'Wis., 41 F.2d 696. 

Ill.—^La Barre v. Prudential Ins. Co. 
of America, 2 N.E.2d 354, 284 DL 
App. 653. 

S.C.—Hicks V. Hicklin, 197 S.B. 390, 
187 S.C. 355. 

Wyo.—Raymond v. National Life Ina 
Co.. 273 P. 667, 40 W’'yo. 1. 

32 C.J. p 1103 note 56. 

78. U.S.—Mutual Life Ins. Co. of 
New York v. Hilton-Green, Fla., 
202 F. 113, 120 C.C.A 267. 

79. U.S.—First Trust Co. of St. Paul 
V. Kansas City Life Ins. Co., CC. 
A.Mlnn., 79 P.2d 48—Mutual Life 
Ina Co. of New York v. Hilton- 
Green, Fla, 202 F. 113. 120 caA. 
267. 

82 C.J. p 1104 note 80. 

Medical examiner's report as part of 
application see infra § SOI. 

Style and size of type of applica¬ 
tion see infra § 254. 

80. Pa.—City Ins. Co. v. Bricker, 
91 Pa. 488. 

81. Ga.—^Empire Mut Annuity & 
Life Ins. Co. v. Averj*. 59 S.B. 824, 
3 Ga.App. 97. 

Tex—Rio Grande Nat. Life Ina Co. 
V. Bandy, Civ.App., 110 S.W.2d 
122 . 

Oral contracts of insurance general¬ 
ly see Infra $ 250. 

88. Kan.—Smith v. Miami Farmers* 
Mut Fire Ins. Co., 262 P. 552, 125 
Kan. 10. 

Va.—^Northern Neck Mut. Fire As¬ 
soc. of Virginia v. Turlington. 116 
S.E. 363. 136 Va. 44. 
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ing an application is to bind the applicant to the 
truth of the statements therein ;83 and the fact that 
he signed a particular paper tends to show that it is 
not a mere memorandum for the convenience of an 
agent of the company,84 but rather that the appli¬ 
cant adopted it as an application. 85 While ordina¬ 
rily the application must be signed by insured or 
by another at his direction,® 6 under some circum¬ 
stances, it is immaterial whether the signature is 
or is not genuine.®*^ The name of the applicant may 
be signed by another person under the authority or 
direction of the applicant.®® The parties may pro¬ 
vide in the application when and imder what con¬ 
ditions the policy shall become effective.®® 

A separate application for each policy may be 
required by the company.®® 

New or modified application. A paper obviously 
intended to be a mere copy or repetition of an 
original application is not a new®^ or modified®'® 
application. 

Group insurance. A card signed by an employee 
insured under a renewable term group policy au¬ 
thorizing the employer to deduct a specified sum 
from the employee's wages to be applied toward a* 
larger premium for group insurance, its purpose be¬ 
ing merely to effect a change in premium, does not 


constitute an application for a new policy issued to 
the employees on the cancellation of the old policy.®® 

Estoppel to deny correctness of application. Ac¬ 
cepting and retaining without objection a policy and 
the application attached thereto has been held to 
operate as an estoppel, against both insured and his 
beneficiary, to assert that the answers of insured 
were incorrectly inserted in the application without 
his knowledge.®^ 

(b) Counter-Offer 

A counter-offer may consist of the Issuance of a 
policy different from the one applied for, an acceptance 
on terms variant from those offeredi the submission to 
the applicant of a prepared application, or similar acts 
by the company. 

A counter-offer or proposal by the company may 
consist of a tender or the issuance and forwarding, 
to the applicant of a policy differing materially from 
the application,®® an acceptance on terms variant 
from those offered,®® the preparation and forward¬ 
ing for submission to the applicant of an applica¬ 
tion,®7 the preparation and forwarding of both an 
application and a policy which differ from the orig¬ 
inal application,®® the issuance of a policy with de¬ 
livery dependent on the execution by the applicant 
of further instruments,®® or a notice stating that 


83. Pa.—City Ins. Co. v. Bricker, 
91 Pa. 488. 

Binding^ affect of statements in ap¬ 
plication generally see supra sub¬ 
division a (1) (b) of tbis section. 

84. Pa.—City Ins. Co. v. Bricker, su¬ 
pra. 

85. Pa.—City Ins. Co. v. Bricker, su¬ 
pra. 

88. Tex.—American Nat. Ins. Co. v. 
Brawner, Civ.App., 93 S.W.2d 450, 
error dismissed. 

87. Cal.—^Meyer v. Johnson, 46 P. 

2d 822. 7 Cal.App.2d 604. 

N.Y.—^Bohringer v.‘ Empire Mut. Life 
Ins. Co., 2 Thomps. & C. 610. 

Pa.—^Home Mut. Life Assoc, v. Riel, 
17 A 36. 

Tex.—^Plrst Texas Prudential Ins. Co. 
v. Pipes, Civ.App., 56 S.W.2d 203, 
error dismissed. 

32 C.J. p 1104 note 90. 

Signature of appllcaat another 

Where mutual life policy applica¬ 
tion giving Insurer a minimum of 
thirty days in ^hich to Investigate 
the risk was signed by the unrelated 
beneficiary who wrote applicant's 
name "by" the beneficiary and bene¬ 
ficiary paid policy premiums. Insurer 
could not contend that policy was 
void because of manner in which ap¬ 
plication had been signed.—American 
Casualty & Life Co. v. Chambers, 
Tex.Civ.App., 172 S.W.2d 122. Error 
dismissed. 


8a Cal.—^Meyer v. Johnson, 46 P.2d 
822, 7 Cal.App.2d 604. 

Mo.—^ells V. Fireside Life Ass’n, 
App., 66 S.W.2d 955, 956, citing 
Corpus Juris. 

32 C.J. p 1104 note 91. 

89. Utah.—Jones v. New York Life 
Ins. Co., 253 P. 200, 69 Utah 172— 
White V. Metropolitan Life Ins. 
Co.. 224 P. 1106, 63 Utah 272. 

90. Ky.—^Provident Sav. Life Assur. 
Soc. V. Elliott, 93 S.W. 659, 29 Ky. 
L. 552. 

91. U.S.—^Home Life Ins. Co. v. My- 
, ers, Kan., 112 F. 846, 50 C.C.A 544. 
9a U.S.—^Home Life Ins. Co. v. My¬ 
ers, supra. 

93. Ky.—Mason's Adm'x v. Pruden¬ 
tial Ins. Co. of America, 164 S.W. 
2d 386, 291 Ky. 347. 

94i Minn.—^Reynolds v. Atlas Acci¬ 
dent Ins. Co., 71 N.W. 831, 69 Minn. 
93. 

1 aj. p 419 note 56. 

9a U.S.—^McDonald v. Mutual Life 
Ins. Co. of New York, C.C.ATenn., 
108 F.2d 32, certiorari denied 60 
S.Ct 717, 809 U.S. 679, 84 L.Bd. 
1023—MacKelvie v. Mutual Ben. 
Life Ins. Co. of Newark, N. J., C.C. 
AN.Y., 287 F. 660, certiorari denied 
43 S.Ct. 522, 262 U.S. 747, 67 L. 
Ed. 1212. 

CaL—^Burch v. Hartford Fire Ins. 
Co., 259 P. 1108, 85 Cal.App. 542. 
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Ga.—^Boswell v. Gulf Life Ins. Co., 29 
S.E.2d 71. 

La.—^Blackwell v. Roseberry, App., 
154 So. 641. 

Mo.—^Neuner v. Gove, App., 133 S.W. 
2d 689, 694, citing Corpus Juila 

Or.—Morford v. California Western 
States Life Ins. Co., 113 P.2d 629, 
166 Or. 675. 

Tenn.—Woodfln v. Neal, 65 S.W.2d 
212, 216, 16 Tenn.App. 481, citing 

Corpus Juris. 

W.Va—^Kronjaeger v. Travelers Ins. 
Co., 22 S.E.2d 689, 124 W.Va. 730— 
Jones V. Standard Fire Ins. Co. of 
Hartford, Conn., 182 S.E. 800. 116 
W.Va. 597. 

32 C.J. p 1105 note 9. 

Effect of counter-offer and necessity 
of acceptance see supra subdivision 
a (1) (c) of this section. 

Sufficiency of acceptance of counter¬ 
offer generally see infra subdivi¬ 
sion a (2) (d) bb of this section. 

96. Tex.—Springfield Fire & Marine 
Ins. Co. V. Hubbs-Johnson Motor 
Co„ Com.App., 42 S.W.2d 248, re¬ 
versing, Civ.App., 28 S.W.2d 1088. 

97. U.S.—^McNicol V. New York Life 
Ins. Co., Kan., 149 F. 141, 79 C.C.A. 
11 . 

32 C.J. p 1105 note 10. 

9a Ky.—Provident Sav. Life As¬ 
sur. Soc. V. Elliott, 93 S.W. 659, 
29 Ky.L. 552. 

9a Mo.—^Feman v. Prudential Ins. 



44 C.J.S, 


IN8UBANCE 


§ 232 


the premium in the original application \vould have 
to be increased by a stated amount.^ 

(c) Withdrawal 

The application is withdrawn by a refusal of the 
applicant to accept a policy tendered. 

An application is withdrawn by a refusal of the 
applicant to accept a policy tendered him by an 
agent of the company.^ 

(d) Acceptance 

aa. Of offer or application 
bb. Of counter-offer 

aa. Of Offer or Application 
(aa) In general 
(bb) Delay 
(cc) Estoppel 

(aa) In General 

An acceptance by the company of an offer or appli¬ 


cation for Insurance must be an unconditional acceptance 
of the offer as made; it must be made by an officer, 
agent, or board authorized to accept, and must be signi¬ 
fied by some act or acts agreed on by the parties or from 
which the law raises a presumption of acceptance. An 
acceptance of an insurance company’s proposal to insure 
must be shown by some act binding on the party ac¬ 
cepting. 

To create a binding contract of insurance, an ac¬ 
ceptance by the company of an offer or application 
for insurance must be an unconditional acceptance 
of the offer or application as made,® that is, an ac¬ 
ceptance conforming to the terms of the offer 
it must be made by an officer, agent, or board au¬ 
thorized to accept for the company,5 and it must 
be signified by some act® or acts agreed on by 
the parties'^ from which insurer cannot recede with¬ 
out liability,® or from which the law raises a pre¬ 
sumption of acceptance.® Acceptance or approval 
at the home office of the company' is essential when 
so stipulated in the application^® ©r in the receipt 
for the first premium.il 


Co. of America, App., 162 S.W.2d 
281. 

1. U.S.—^National Quicksilver Cor¬ 
poration V. World Ins. Co. of Oma^- 
ha, Neb., C.C.A.Ark.. 139 F.2d 1. 

La.—Simmons v. State Farm Mut. 
Automobile Ins. Co., App., 11 So. 
2d 708. 

2. Ky.—Citizens’ Nat. Life Ins. Co. 
V. Murphy. 166 S.W. 1069, 154 Ky. 
88 . 

Acceptance of policy generally see 
infra S 264. 

3. Ariz.—^Acacia Mut. Life Ass’n v. 
Berry. 94 P.2d 770, 772, 54 Ariz. 
208, citlngr Corinis Jnxls. 

Cal.—^Linnastruth v. Mutual Ben. 
Health & Accident Ass’n, 137.P.2d 
838, 22 Cal.2d 216, prior opinion, 
App.. 127 P.2d 571—Burch v. Hart¬ 
ford Fire Ins. Co., 259 P. 1108, 86 
Cal.App. 542. 

Mo.—^Feman v. Prudential Ins. Co. 

of America, App., 162 S.W.2d 281. 
N.J.—^Hemhauser v. Metropolitan 
Life Ins. Co.. 149 A. 633, 635, 106 
N.J.£jq, 15, quoting: Corpus Jnxls. 
N.Y.—^Hug:hes v. John Hancock Mut. 
Life Ins. Co.. 297 N.T.S. 116, 163 
Misc. 31. 

Tenn.—^Hammer v. American United 
Life Ins. Co.. 141 S.W.2d 601, 24 
Tenn.App. 119. 

32 C.J. p 1105 note 18. 

Aocaptance under ml sunderstand- 
Ingr of kind of policy desired Is in¬ 
sufficient.—^DraJee v. Missouri State 
Life Ins. Co.. C.C.A.Okl., 21 P.2d 89. 

4. Me.—Tourtlott v. West Bang^)r 
& Hermon Mut. Fire Ins. Co., 136 
A. 481, 126 Me. 118. 

Okl.—^Fidelity & Casualty Co. of New 
York’v. Curtis Brown Co., 282 P. 
99. 106 Okl. 186. 

< Or.—^Morford v, California Western 


States Life Ins. Co., 113 P.2d 629, 
166 Or. 575. 

“When the application states the 
terms and conditions upon which the 
proposal may ripen into a completed 
contract, those terms and conditions 
must be met before the contract 
takes effect, absent either an express 
waiver or a waiver in the nature 
of an estoppel on the part of the 
company.”—Mathews v. New York 
Life Ins. Co., Mo.App.. 128 S.W.2d 
327, 331—Zielinski v. General Amer¬ 
ican Life Ins. Co., Mo.App., 96 S. 
W.2d 1059, 1062. 

5. La.—Foster v. Morrison, App.» 
145 So. 13. 

N.J.—^Hemhauser v. Metropolitan 
Life Ins. Co., 149 A. 633, 685, 106 
N.J.Eq. 15, quoting: Corpus Juris. 
N.Y.—^Hughes v. John Hancock. Mut. 
Life Ins. Co., 297 N.Y.S. 116, 163 
Misc. 31. 

N.D.—Godfrey v. North Dakota 
Farmers* Mut. Tornado & Cyclone 
Co., 248 N.W. 627, 63 N.D. 418. 
Wash.—^Basinsky v. National Casual¬ 
ty Co., 209 P. 1077, 122 Wash. 1. 

32 C.J. p 1105 note 14. 

Authority of agrent 

Receipt indicating: that accident 
Insurer might decline to issue insur¬ 
ance, in which case premium was to 
be returned by agent, would not 
necessarily mean that agent could 
not accept application, if in fact he 
had such authority, especially in 
view of fact that receipt contained 
notation that it was for balance on 
policy written on designated date. 
Indicating closed transaction.—^Hart- 
line v. Mutual Ben. Health & Acci¬ 
dent Ass'n, C.C.A.Fla., 84 F.2d 21. 

A Tex.—^Victory Life Ins. Co, v. 

Ferrell, CIv.App.. 24 S.W.2d 774. 
32 aj. p. 1105 note 15. 
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Delivery of policy 

Under statute, without other proof 
showing consummation of contract 
for Are insurance by meeting of 
minds, actual delivery of policy 
must be shown.—^Home Ins. Co. of 
New York v. Hugruley, 157 S.B. 391, 
42 Ga.App. 598. 

Mere meutal resolution or deter¬ 
mination on part of insurer to ac¬ 
cept application is insufficient, but 
fact of acceptance must be taken 
from within breast of insurer and be 
actually or constructively communi¬ 
cated to applicant in some manner 
sufficient to give him notice of ac¬ 
ceptance he is entitled to receive. 

Mo.—Limbaugh v. Monarch Life Ins. 
Co., Springfield, Mass., App., 84 S. 
W.2d 20S. 

N.Y.—^Bradley v. Standard Life & 
Accident Ins. Co., of Detroit, Mich., 
9S N.T.S. 797, 112 App.Div. 536, re¬ 
versing 93 N.Y.S. 245, 46 Misc. 41. 
32 C.J. p 1105 note 15 [a]—1 C.J. p 
408 note 55. 

7. Ala.—Cherokee Life Ins. Co. v. 
Brannum, S2 So. 175, 203 Ala. 145. 

8. Tex.—^Victory Life Ins. Co. v. 
Ferrell, Civ.App., 24 S.W.2d 774. 

9. Ala.—Cherokee Life Ins. Co. v. 
Brannum, S2 So. 175, 203 Ala. 145. 

32 C.J. p 1105 note 17. 

10. Ga.—Hill V. Life & Casualty Ins. 
Co.. 181 S.E. 104, 51 Ga.App. 578. 

Elan.—^Moon v. Central States Fire 
Ins. Co., 23 P.2d 444, 138 Kan. 
83. 

N.J.—^Hemhauser v. Metropolitan 
Life Ins. Co., 149 A. 633. 635, 106 
N.J.Eq. 15, quoting Corpus Juris. 

32 C.J. p 1105 note 18. 

11. Mo.—Bearup v. Equitable Life 
Assur. Soc. of U. S., 172 S.W.2d 
942. 
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While there are cases importing that notice of 
acceptance must be conveyed to the applicant, it 
is not necessary that the applicant actually and per¬ 
sonally receive the notice the depositing in the 
mail of a letter, addressed to him, and containing an 
imconditional acceptance,or the depositing in the 
mail of a policy conforming to the application, post¬ 
paid, properly directed to the applicant,^® is suffi¬ 
cient. It is not required that acceptance by the 
company shall be indicated by a manual delivery of 
the policy to insured.^® It has been held that the 
mere issuance of a policy in the name of an appli¬ 
cant does not of itself indicate an unconditional ac¬ 
ceptance of the application nevertheless a bind¬ 
ing acceptance of an application for insurance may 
be, and frequently is, indicated by the issuance^® 
and unconditional delivery^® of a policy complying 
with the application, by forwarding the policy by 
mail to the applicant^® or to a person designated by 
him as an agent to receive it ,21 or by sending the 
policy to an agent with instructions for uncondi¬ 
tional delivery .22 


The receipt^® and retention^^ of a premium do 
not necessarily indicate an acceptance of the appli¬ 
cation for insurance; but under some circumstanc¬ 
es an acceptance may be implied from the receipt 
and retention^® or application^® of a premium. If 
the soliciting agent agrees with the applicant that 
the insurance shall become effective twenty-four 
hours after having been wired to the state agency, 
the state agent cannot, on accepting the applica¬ 
tion, reject the agreement as to the time the in¬ 
surance is to take effect.27 

Acceptance of an insurance compands proposal 
to insure .must be shown by some act binding on 
the party accepting.28 A mere mental resolution to 
accept is not sufficient.^® Signing the contract and 
delivering it together with the premium to the com¬ 
pany's agent constitutes an acceptance;®® and re¬ 
tention of the policy and payment of the premiums 
demanded thereunder may constitute an accept- 
ance.31 Executing a receipt or memorandum of 
ratification, of the policy offered substantially as 
prescribed constitutes an acceptance.®® 


N.T.—^Arcuri v. Prudential Ins. Co. 
of America, 290 N.T.S. 667, 248 
App.Dlv. 601—Coming v. Pruden¬ 
tial Ins. Co. of America, 288 N.Y. 
S. 661. 248 App.Div. 187, affirmed 
8 N.R2d 388, 278 N.Y. 668—Hugrhes 
V. John Hancock Mut. Life Ins. 
Co., 297 N.Y.S. 116, 163 Misc. 81. 

12, Me.—Tourtlott v. West Bansror 
& Hermon Mut. Fire Ins. Co., 186 
A. 481, 126 Me. 118. 

Mo.—lilmbaugh v. Monarch Life Ins. 
Co., Springfield, Mass., App., 84 
S.W.2d 208. 

82 C.J. p 1105 note 19. 

13, Mo.—^Bowman v. Northern Acci¬ 
dent Co.. 101 S.W. 691. 124 Mo.App. 
477. 

32 C.J. p 1105 note 20. 

14, Mo.—Bowman v. Northern Ac¬ 
cident Co., supra. 

N.C.—Waters v. Security Life & An¬ 
nuity Co., 67 S.E. 437, 144 N.C 
663, 18 L.B.A,N.S., 805. 

16. Me.—Tourtlott v. Bangor & Her¬ 
mon Mut. Fire Ins. Co., 136 A, 481, 
126 Me. 118. 

16L Qa.—Tarver v. Swann, 137 S.B. 
126, 36 Oa.App. 461. 

Me.—Tourtlott v. West Bangor & 
Hermon Mut Fire Ins. Co.. 186 
A. 481, 126 Me. 118. 

N.J.—Beck V. Prudential Ins. Co. of 
America. 184 A. 777, 116 N.J.Law 
444. 

N.C.—Waters v. Security Life & An¬ 
nuity Co., 67 S.BL 437, 144 N.a 
663, 18 L.H.A.,N.S., 806. 

32 C.J. p 1105 note 22. 

Delivery of policy as not essential 
to completion, validity, or enforcea¬ 


bility of contract of insurance see 
infra S 268. 

17. Qa.—^Newton v. Gulf Life Ins. 
Co., 190 S.B. 69, 66 Ga.App. 330. 

18. Ind.—New York Life Ins. Co. 
V. Greenlee. 84 N.E. 1101, 42 Ind. 
App. 82. 

N.C.—Grier v. Mutual Life Ins. Co., 
44 S.B. 28. 182 N.C. 642. 

32 C.J. p 1105 note 28. 

18. Ga.—New Jersey Ins. Co. of 
Newark v. Rowell. 126 S.E. 892, 33 
Ga.App. 552. 

32 C.J. p 1105 note 24. 

20. Iowa.—State Ins. Co. v. Lock, 
183 N.W. 811, 191 Iowa 1083. 

Mo.-T-Bowman v. Northern Accident 
Co., 101 S.W. 691, 124 Mo.App. 477. 

21. Mo.—^Bowman v. Northern Acci¬ 
dent Co., supra. 

23. Ga.—Tarver v. Swann, 137 S.E. 
126, 86 Ga.App. 461. 

32 C.J. p 1106 note 27. 

23. Ind.—Live Stock Ins. Ass'n of 
Huntington, Wabash and Whitley 
Counties v. Stickler, 116 N.E. 691. 
64 Ind.App. 191. 

Mo.—^Zielinski v. General American 
Life Ins. Co., App., 96 S.W.2d 1069. 

Effect of payment of first premium 
generally see Infra 5 270. 

24. Cal.—^Llnnastruth v. Mutual 
Ben. Health & Accident Ass'n, 137 
P.2d 833, 22 CaL2d 216, prior opin¬ 
ion. App., 127 P.2d 671. 

Ill.—Miller v. Illinois Life Ina Co., 
255 IlLApp. 586. 

Mo.—^Zielinski v. General American 
Life Ins. Co., App., 96 S.W.2d 1069. 

Okl.—^Dorman v. Connecticut Fire 
Ins. Co., 139 P. 262, 41 OkL 609, 61 
L.R.A.N.S., 878. 
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S.a—Hicks V. Hicklln. 197 S.B. 890, 
187 S.C. 865. 

1 C.J. p 408 note 56. 

25. Ga.—Tarver v. Swann, 187 S.E. 

126. 36 Ga.App. 461. 

Idaho.—^Hahn v. National Casualty 
Co., 186 P.2d 739. 

Mo.—^Zielinski v. General American 
Life Ins. Co., App., 96 S.W.2d 1069. 
N.J.—Beck V. Prudential Ins. Co. of 
America, 184 A. 777, 116 N.J.Law 
444. 

82 C.J. p 1106 note 80—^1 C.J. p 408 
note 61 [b]. 

Estoppel see infra subdivision a (2) 
(d) aa (cc) of this section. 

23. OkL—Van Arsdale-Osbome Bro¬ 
kerage Co. V. Cooper, 116 P. 729, 
28 Okl. 598. 

27. Tex.—National Union Fire Ins. 
Co. V. Patrick, Clv.App., 198 S.W. 
1050. 

23. Ark.—^Pacific Nat. Fire Ins. Co. 
V. Suit, 147 S.W.2d 846, 201 Ark. 
767. 

Br i ngin g snlt to enforce Indemnity 
bond constitutes an unconditional ac¬ 
ceptance of its every lawful provi¬ 
sion.—^Maryland Casualty Co. v. 
First State Bank of Dewar, 223 P. 
701. 101 Okl. 71. 

23. Ark.—^Pacific Nat. Fire Ins. Co. 
V. Suit, 147 S.W.2d 846, 201 Ark. 
767. 

30. Cal.—^Marderoslan v. National 
Casualty Co., 273 P. 1093, 96 Cal. 
App. 296. 

31. Ky.—Sutherland Bros. v. Travel¬ 
ers’ Ins. Co., 54 S.W.2d 840, 245 
Ky. 766. 

32. Tex.—National Aid Life Ass’n' 
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(bb) Delay 

Except as a contrary result is required by statute, 
by-laws of the Insurer, or the agreement of the parties, 
mere delay In passing on an application for insurance Is 
not construed as an acceptance or the equivalent of an 
acceptance by the company. 

Ordinarily mere delay in passing on an applica¬ 
tion for insurance is not construed as an accept¬ 
ance, or the equivalent of an acceptance, by the 
company the company is not bound to accept 
or reject an application for insurance within a rea¬ 
sonable time.^^ However, the rule is otherwise in a 
few jurisdictions 5 and in some states the matter 
is governed by statutes, upheld as constitutional,26 
which provide that insurance, or at least certain 
kinds of insurance, shall take effect a specified time 
after the application is taken by an authorized lo¬ 
cal agent,27 or which in effect require an insurance 
company to close its contracts within the time speci- 
fied,26 and require it to be held to have made a con¬ 
tract where it allows an application to pend longer 
than the specified period.®® So acceptance may be 
implied from delay where the by-laws of the in¬ 
surance company provide that the company shall 
be liable for losses sustained by the applicant after 
the application is received by the secretary and 
before rejection;^® but it is essential to liabiliQ” 


thereunder that the application shall at least have 
been received by the secretary.^! Where the re¬ 
ceipt and agreement merely give the insurer an op¬ 
tion to decline to accept the policy within a certain 
time, the insurance becomes effective on the lapse 
of the stipulated time without rejection by the com- 

pany.^2 

(cc) Estoppel 

The company may be estopped to deny an acceptance 
of an application where the applicant was led to be¬ 
lieve, and did believe, that it had been accepted; but 
the mere filing of an Insurance contract in the office of 
an agent of the company does not estop the company to 
deny that the other party accepted the contract. 

The compan}” may be estopped to deny an accept¬ 
ance of an application where the applicant was led 
to believe, and did believe, that it had been accept¬ 
ed.^® Even though an application has not in fact 
been accepted by the board or officer authorized to 
do so, the insurance company is estopped to deny 
acceptance where an officer or agent, clothed with 
authority to transmit information for the company 
as to such matters, notified the applicant that his 
application had been accepted, or, without expressly 
saying so, led him to believe that it had been.44 
However a letter written by an agent of the com- 


V. MuFphy, Clv.App., 78 S.W,2d 
228, error dismissed. 

33. U.S.—^American Life Ins. Co. of 
Alabama v. Hutcheson. C.C.A. 
Tenn., 109 F.2d 424, 427. citing Cor- 
ims Juris, and certiorari denied 
60 S.Gt. 898, 310 U.S. 625, 84 L.Bd. 
1897—^French American Banking 
Corporation v. Fireman's Fund Ins. 
Co., D.C.N.T., 43 F.Supp. 494. 

Cal.—^Linnastruth v. Mutual Ben. 
Health & Accident Ass'n, 137 P.2d 
838, 22 Cal.2d 216, prior opinion, 
App., 127 P.2d 671—Lucas v. Met¬ 
ropolitan Life Ins. Co., 68 P.2d 
934, 14 Cal.App.2d 676—Stark v. 
Pioneer Casualty Co., 34 P.2d 781, 
139 CaLApp. 677. 

IlL—Miller v. Illinois Life Ins. Co., 
265 Ill.App. 686. 

Ind.—Metropolitan Life Ins. Co. v. 
Brady, 174 N.E. 99, 96 Ind.App. 
564. 

La—^Harding v. Metropolitan Life 
Ins. Co., App., 188 So. 177. 

Minn.—Schllep y. Commercial Cas¬ 
ualty Ins. Co., 264 N.W. 618, 191 
Minn. 479. 

Mo.—^Fitzgerald v. Colorado Life Co., 
116 S.W.2d 242, 249, 288 Mo.App. 
235, citing Oozptui Juris—Zielinski 
V. General American Life Ins. Co.. 
App.. 96 S.W.2d 1059—Reed y. Pru¬ 
dential Ins. Co., App., 78 S.W.2d 
1027, 1081, 229 Mo.App. 90, citing 
Corpus Jurla 

Mont.—^Weayer y. West Coast Life 
Ina Co., 42 P.2d 729, 99 Mont. 296. 

44 C. J.S.-62 


Pa—Zayc y. John Hancock Mut. Life 
Ina Co. of Boston, Mass., 13 A.2d 

34. 338 Pa 426. 

Tex.—^Victory Life Ins. Co. y. Fer¬ 
rell, Ciy.App., 24 S.W.2d 774. 
Va—^Northern Neck Mut. Fire Ass'n 
of Virginia y. Turlington, 116 S.E. 
863, 136 Va 44. 

32 CJ. p 1106 note 32. 

Estoppel see infra subdiyision a (2) 
(d) aa (cc) of this section. 

34. Ill.—Miller y. Illinois Life Ins. 
Co., 265 Ill.App. 686. 

Duty to accept or reject application 
within reasonable time as affecting 
liability for tort see supra S 166. 

35. Mich.—Robinson y. U. S. Beney- 
olent Soc., 94 N.W. 211, 132 Mich. 
695, 102 Axn.S.R. 436. 

36. U.S.—^National Union Fire Ins. 
Co. y. Wanberg, 43 S.Ct. 32, 260 
U.S. 71, 67 L.Ed. 136, affirming 
Wanberg v. National Union Fire 
Ina Co.. 179 N.W. 666, 46 N.D. 869. 

82 C.J. p 1106 note 34. 

37. U.S.—National Union Fire Ins. 
Co. y. Wanberg, supra 

82 C.J. p 1106 note 36. 

38. UJ3.—^National Union Fire Ins. 
Co. y. Wanberg, supra 

N.D.—^Bekken y. Equitable Life As- 
sur. Soc. of U. S.. 293 N.W. 200, 70 
N.D. 122. 

39. U.S.—^National Union Fire Ins. 
Co. y. Wanberg. 43 S.Ct. 32, 260 
U.S. 71, 67 LuEd. 186, affirming, 
1920, Wanberg y. National Union 
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Fire Ins. Co., 179 N.W. 666, 46 
N.D. 369. 

40. Wis.—Goldberg y. Seneca, Sijsl 
& Rudolph Mut. Fire Ins. Co., 174 
N.W. 568, 170 Wis. 116. 

4L Wis.—Goldberg v. Seneca Slgel 
& Rudolph Mut. Fife Ins. Co., 174 
N.W. 558. 170 Wis. 116. 

42 . N.D.—Stearns y. Merchants' Life 
& Casualty Co.. 165 N.W. 568, 38 
N.D. 524. 

43 . Mo.—Zielinski v. General Amer¬ 
ican Life Ins. Co.. App., 93 S.W. 
2d 1059—Reed y. Prudential Ins. 
Co., 73 S.W.2d 1027. 1081, 1083. 229 
Mo.App, 90. quoting Corpus Juris. 

Tex.—Great Southern Life Ins. Co. 
V. Dolan, Civ.App.. 239 S.W. 236, 
reyersed on other grounds. Com. 
App., 262 S.W. 475. 

32 C.J. p 1106 note 63. 

Estoppel: 

Generally see infra §§ 274-277. 
Affecting right to ayold or forfeit 
policy generally see infra SS 672- 
752. 

44 . U.S.—Peoples Life Ins. Co. v. 
Whiteside. C.C.A.Tex.. 94 F.2d 409, 
412, citing Corpus Juris, and cer- 
tioraH denied 58 S.Ct. 949. 304 U. 
S. 667. 82 L.Ed. 1533. 

Mo.—^Reed V. Prudential Ins. Co.. 
73 S.W.2d 1027, 1031, 1083, 229 Mo. 
App. 90, citing Corpus Jnrla 
N.M.—^Douglass y. Mutual Bea 

Health & Accident Ass'a 76 P.2d 
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pany to the applicant does not estop the company 
to deny the consummation of the contract where the 
language of the letter does not justify the appli¬ 
cant in relying on it as an acceptance of his ap- 
plication^s at least where it does not appear that 
he either acted or refrained from acting on the sup¬ 
position that the letter concluded a contract with 
the company.^® 

A retention of a premium under such circum¬ 
stances as not to mislead the applicant does not es¬ 
top the company to deny an acceptance of the ap- 
plication.47 Delay in passing on an application for 
insurance does not necessarily prevent the compa¬ 
ny from denying that it accepted it or consented 
to the issuance of a policy, unless the applicant 
has been misled into believing that the application 
would be accepted, and, relying thereon, has re¬ 
frained from obtaining other insurance.^^ At any 
rate estoppel will not be enforced against the com¬ 
pany where it would be against good conscience 
to enforce it,50 as where the risk, if insurable at 
all, is not insurable under the plan and at the rate 
proposed in the application.®^ 


The mere preparation and filing of an insurance 
contract in the office of an authorized agent of the 
company does not estop the company to plead that 
the person claiming to be insured had not accepted 

the contract.52 

bb. Of Counter-Offer 

Acceptance of a counter-offer may be indicated by 
various acts such as retaining the policy without ob¬ 
jection, mailing a letter of acceptance to the company, 
or notifying the company's agent of the acceptance. 

Where the company makes a counter-offer by 
tendering or delivering a policy not conforming to 
the terms of the application, the retention of the 
policy by the applicant without objection and be¬ 
yond a reasonable time®® or the retention of the 
policy and the payment of premiums thereunder®^ 
constitute an acceptance; but, if a condition is at¬ 
tached to the policy requiring acceptance in a par¬ 
ticular form, the mere retention of the policy and 
the mailing of a check for the premium without 
fulfilling the condition does not constitute an accept¬ 
ance.®® Where, however, an application has been 
rejected, a subsequent proposal of the company to 


453, 460, 42 N.M. 190, citln? Coxptui 
Juris. 

32 C.J. p 1107 note 54—1 C.J. p 408 
note 67. 

45. U.S.—^Davls V. Mutual Ben. 
Health & Accident Ass*n, C.C.A. 
Fla., 96 F.2d 165—McNicol v. New 
York Life Ins. Co., Kan., 149 F. 
141, 79 C.C.A. 11. 

32 C.J. p 1107 note 55. 

46. U.S.—McNicol V. New York Life 
Ins. Co., supra. 

47. U.S.—^Davis v. Mutual Ben. 
Health & Accident Ass’n, C.C.A. 
Fla., 96 F.2d 165. 

Kan.—^Moon v. Central States Fire 
Ins. Co., 23 P.2d 444, 138 Kan. 83. 
Mo.—^Zielinski v. General American 
Life Ins. Co., App., 93 S.W.2d 1059. 
32 C.J. p 1107 note 67. 

48. U.S.—^Davis V. Mutual Ben. 
Health & Accident Ass'n, C.C.A. 
Fla., 96 P.2d 165—^French American 
Banking Corporation v. Fireman's 
Fund Ins. Co., D.C.N.Y., 43 F.Supp. 
494. 

Cal.—^Linnastruth v. Mutual Ben. 
Health & Accident Ass'n, 137 P.2d 
833, 22 Cal.2d 216, prior opinion, 
App., 127 P.2d 571. 

Kan.—Moon v. Central States Fire 
Ins. Co., 23 P.2d 444, 138 Kan. 83. 
Ky.—^Prudential Ins. Co. of America 
V. Jenkins. 162 S.W.2d 791, 290 
Ky. 802. 

La.—Gk)nsoulin v. Bqultable Life As¬ 
surance Society of U. S., 94 So. 
424, 162 La. 865. 

Mo.—^Zielinski v. General American 
Life Ins. Co., App., 96 S.W.2d 1059. 


Delay not construed as acceptance 
generally see supra subdivision a 
(2) (d) aa (bb) of this section, 

49, U.S.—^American Life Ins. Co. of 
Alabama v. Hutcheson, CC.A.Tenn., 
109 F.2d 424, certiorari denied 60 
S.Ct. 898, 310 U.S. 625, 84 L.Ed. 
1397. 

Kan.—Moon v. Central States Fire 
Ins. Co., 23 P.2d 444, 138 Kan. 83— 
Cloyd V. Kepublic Mut. Fire Ins. 
Co., 22 P.2d 431, 137 Kan. 869. 
Mo.—Mathews v. New York Life 
Ins. Co., App., 128 S.'W.2d 327— 
Zielinski v. General American Life 
Ins. Co., Mo.App., 93 S.W.2d 1069— 
Witten V. Beacon Life Ass’n, 33 S. 
W.2d 989. 225 Mo.App. 110. 

N.M.—^Douglass v. Mutual Ben. 
Health & Accident Ass’n, 76 P.2d 
463. 460, 42 N.M. 190, citing Cor¬ 
pus Juris. 

Tenn.—^Richmond v. Travelers’ Ins. 
Co., 130 S.W. 790, 123 Tenn. 307, 
30 L.R.A.,N.S.. 954. 

Duty held to arise solely ont of cozi- 
txaot 

Okl.—Travelers Ins. Co. v, TaliJifer- 
ro, 54 P.2d 1069, 176 OkL 242. 

50. La.—Gonsoulin v. Equitable Life 
Assur. Soc. of U. S., 94 So. 424, 152 
La. 865. 

32 C.J. p 1107 note 60. 

5L La.—Gonsoulin v. Equitable Life 
Assurance Society of U. S., supra. 

58. Ark.—^Pacific Nat. Fire Ins. Co. 
V. Suit, 147 S.W.2d 346, 201 Ark. 
767. 

53. U.S.—^Metropolitan Life Ins. Co. 
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V. Banion, C.C.A.Wyo., 106 F.2d 661, 
certiorari dismissed 60 S.Ct 468, 
309 U.S. 691, 84 L.Ed. 1033. 

Cal.—Fageol Truck & Coach Co. v. 
Pacific Indenmity Co., 117 P.2d 
661, 665, 18 Cal.2d 731, citing Cor¬ 
pus Juris, prior opinion, App., 110 
P^d 1085. 

Mo.—^Neuner v, Gove, App., 133 S.W. 

2d 689, 694, citing Ctorpus Juris. 
Tex.—Ginners’ Mut. Underwriters’ 
Ass’n V. Fisher, Civ.App., 222 S.W. 
285, reversed on other grounds, 
Com.App., 238 S.W. 207. 

Effect of counter-offer and necessity 
of acceptance see supra subdivi¬ 
sion a (1) (c) of this section. 
What constitutes counter-offer gen¬ 
erally see supra subdivision a (2) 
(b) of this section. 

54, W.Va.—Jones v. Standard Fire 
Ins. Co. of Hartford, Conn., 182 
S.B. 800, 116 W.Va 697. 

55. U.S.—^McDonald v. Mutual Life 
Ins. Co. of New York. C.C.A.Tenn., 
108 F.2d 32, certiorari denied 60 
S.Ct 717, 309 U.S. 679, 84 L.Bd. 
1023. 

Bsqulremenfe of "acceptance’* 

Where receipt attached to life in¬ 
surance application provided that 
any different policy offered would not 
take effect until it had been accepted 
by applicant, ’’acceptance” meant as¬ 
sent, acquiescence, or agreement to 
the terms and conditions of the pol¬ 
icy.—National Life & Accident Ins. 
Co. v. Holbrook, C.C!.A.Tex., 100 F. 
2d 780, certiorari denied 59 S.Ct. 522, 
307 U.S. 624, 83 L.Ed. 1502. 
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revive the application and issue a policy imposes no 
obligation on the applicant to speak,56 and his si¬ 
lence cannot be construed as an acceptance.57 a 
fortiori there is no acceptance where the applicant 
repudiates the negotiations.®® 

A counter-offer of the company becomes a com¬ 
pleted contract when the applicant mails a letter 
of acceptance to insurer^S even though the letter 
is not received until after the loss occurs,or 
when the applicant gives notice of his acceptance 
thereof to an agent of the company,6i notwith¬ 
standing the agent does not communicate the ac¬ 
ceptance to his principal.62 

An applicant will not be held to have waived 
his right to reject a policy other than that for 
which he has applied where he had no knowledge 
of the changes made in the policy submitted.®® 

(e) Rejection 

An offer Is rejected by the tender of a policy different 
from the one applied for, an acceptance on terms variant 
from those offered, or the submission to the applicant 
of an amended application. Whether notice of rejection 
is necessary or sufficient depends on the circumstances 
of the case. 

The execution and tender to the applicant of a 
policy which differs in any material respect from 
the application is in effect a rejection of the ap¬ 
plication,and so is an acceptance on terms vari¬ 
ant from those offered.®^ Likewise the prepara¬ 
tion by the company, and forwarding for submis¬ 
sion to the applicant, of an amended application 
amounts to a rejection of the original application 
or proposition.®® , However, it cannot be said that 
an insurance company has declined insurance by 
reason of the fact that its agent has refused to 
write it where in the particular case the agent had 


authority only to receive and forward an applica¬ 
tion and not to accept or reject it.®^ 

Notice of rejection, Notice to the applicant of 
the rejection of the application is necessary where 
it is the understanding or agreement between him 
and the agent that the insurance is effective unless 
disapproved or rejected b\* the company.®® On the 
other hand, notice of rejection is not necessary* 
where it is known and understood by the applicant 
that the contract is to become effective only in the 
future®® on approval or acceptance b 3 ’’ a person or 
persons other than the agent taking the applica¬ 
tion.'® The sending of notice to a person who had 
previousl}' acted for the applicant in endeavoring to 
obtain the insurance in question is sufficient.71 

b. Fire Insuraiice 

As In the case of other insurance contracts, an offer 
or proposal by one party and an acceptance by the other 
or his duly authorized agent is essential to constitute a 
contract of Are Insurance. Mere delay in accepting the 
application or failing to notify the applicant of its re¬ 
jection ordinarily will not constitute a contract. 

The rules relating to the application or offer and 
acceptance which apply in the case of insurance 
contracts generallj’, and which are treated supra 
subdivision a of this section, have been applied with 
respect to contracts of fire insurance. Thus, as in 
the case of other insurance contracts, a contract of 
fire insurance consists generally of two prerequi¬ 
sites, an offer or application and its acceptance.72 
Generally speaking, there can be no contract of in¬ 
surance until the application for insurance has been 
made in some form or manner bj’ insured,^® and an 
insurance agent cannot as against his principal ef¬ 
fect a contract of insurance in favor of one who 
has not applied there for'*^ or issue a valid policy 


56. Tex.—Texas Life Ins. Co. v. 
Huntsman, Civ.App., 193 S.W. 455. 

57. Tex.—Texas Life Ins. Ca. v. 
Huntsman, supra. 

58. Ky.—Smith v. Metropolitan Life 
Ins. Co., 269 S.W. 1003, 207 Ky. 
650. 

59. U.S.—^National Quicksilver Cor¬ 
poration V. World Ins. Co., of Oma¬ 
ha^ Neb.. C.C.A.Ark., 139 F.2d 1. 

80. U.S.—^National Quicksilver Cor¬ 
poration V. World Ins. Co., of Oma¬ 
ha. supra. 

81. Cal.—Western Indemn. Co. v. In¬ 
dustrial Accident Commn.. 190 F. 
27. 182 Cal. 709. 

62. Cal.—Western Indemn. Co. v. 
Industrial Accident Commn.. supra, 

63. Or.—Morford v. California West¬ 
ern States Life Ins. Co.. 113 P.2d 
629, 166 Or. 576.' 


64. La.—^Hardinsr v. Metropolitan 
Life Ins. Co.. App., 188 So. 177. 

32 C.J. p 1107 note 68. 

65. Tex.—Springfield Fire & Marine 
Ins. Co. V. Hubbs-Johnson Motor 
Co., Com.App., 42 S.W.2d 248, re¬ 
versing, Civ.App., 28 S.W.2d 10S8. 

6& U.S.—McNicol V. New York Life 
Ins. Co.. Kan.. 149 F. 141, 79 C.C.A. 
11 . 

67. Ark.—Capital Fire Ins. Co. v. 
King. 116 S.W. 894. 89 Ark. 346. 

68. Ind.—Commercial Union Assur. 
Co. V. State. 15 N.B. 618. 113 Ind. 
331. 

32 C.J. p 1107 note 71. 

69. Ohio.—^Hartford Fire Ins. Co. v. 
Whitman. 79 N.B. 459. 75 Ohio St. 
312. 9 Ann.Ca8. 218. 

70. NJ).—Godfrey v. North Dakota 
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Farmers' Mut. Tornado & Cyclone 
Co., 248 N.W. 627. 63 N.D. 418. 

32 C.J. p 1107 note 73. 

71, Wls.—Feldmeier v. Springfield 
Fire & Marine Ins. Co.. 177 N.W. 
583. 171 Wis. 377. 

32 C.J. p 1107 note 74. 

72. W.Va.— Hallauer v. Philadelphia 
Fire Assoc., 98 S.B. 441, 83 W.Va. 
401. 

73. Wis.—John R. Davis Lumber Co. 
V. Scottish Union & National Ins. 
Co., 69 N.W. 156, 94 Wls. 472. 

26 C.J. p 53 note 94. 

Substantial compUaiice with by-law 
Insurer’s by-law requirement of 
written application by applicant for 
fire insurance was held sufficiently 
complied with by application signed 
bs' administratrix.—^Kimmi v. Brown 
County Farmers' Mut. Fire Ins, Co., 
11 P.2d 706, 135 Kan. 555. 

74, Ky.—Continental Ins. Co. v. 



§ 232 


INSURANCE 


44 O.J.S. 


without knowledge or consent of either party 
but no formal application is essential to the validity 
of the contract if it is in fact made and acted onJ® 
If what purports to be a sigpied application, con¬ 
taining answers to questions, is not in fact signed 
by the applicant but by a person acting without au¬ 
thority, the acceptance will not bind the company.'^^ 
The application or offer may be withdrawn before 
it is accepted.'^S An applicant who signs an appli¬ 
cation is charged with knowledge of what it con¬ 
tains even though he has not read it;^® and the 
owner of a building is bound by an application made 
by a broker who acted as his agent.^® 

To constitute a valid contract of insurance the 
application or offer must be accepted by insurer,®^ 
and, while an acceptance may be inferred by the 
receipt and application of the premium,*^ such in¬ 
ference may be negatived by other evidence.®^ 
Where the application provides that no liability 
shall attach until its approval by the home office or 
a general agent of the company, generally there is 
no insurance imless and until such approval is ob- 
tained,8^ but such provision may be waived.®^ A 
by-law of a mutual company making the insurance 
effective from receipt of the application will be giv¬ 
en effect 6 but, under a by-law providing that it 


shall be liable for losses occurring after the appli¬ 
cation is received by the secretary until its rejec¬ 
tion, the company is not liable for a loss occurring 
before the application reaches the secretary.87 The 
acceptance of the offer or application ordinarily 
completes the contract and binds insurer,88 and the 
issuance and delivery of a policy constitute proof 
of approval of the. application,®® although, as dis¬ 
cussed infra §§ 262-263, issuance and delivery of 
the policy are not necessary unless required by stat¬ 
ute or by the agreement or understanding of the 
parties. Where the coverage in a policy delivered 
is not coextensive with that sought, the delivery of 
the policy constitutes a new, or counter, offer.®® 
Where the proposal to insure comes from the insur¬ 
ance company, it must be accepted by the person to 
be insured,®! who must notify the company of his 
acceptance;®® and if his acceptance is sent by mail 
the risk begins when the letter of acceptance is 
mailed.®® An acceptance after the fire occurs 
comes too late.®^ 

Requisites and sufficiency of acceptance gener¬ 
ally. The acceptance must conform to the terms of 
the application,®® and if the terms are modified, or 
a counterproposal is made by insurer, there is no 
binding contract until such modification or counter- 


Jenklns, 9 Ky.Op. 147, 5 Ins.L.J. 
614. 

Me.—Clark v. Insurance Co. of North 
America. 35 A. 1008, 89 Me. 26, 35 
Ii.R.A. 276. 

76. Ky.—London & L. Fire Ins. Co. 
V. Turnbull. 6 S.W. 642, 86 Ky. 
230, 9 Ky.L. 644. 

N.C.—Roberta Mfgr. Co. v. Royal 
Exch. Assur. Co.. 76 S.E. 865. 161 
N.C. 88. 

Mutuality in general see supra § 231. 

76. Ky.—^T. E. Haddoz & Co. v. 
Ohio Valley Fire & Marine Ins. 
Co.. 223 S.W. 1009. 188 Ky. 680. 

26 C.J. p 53 note 97. 

77. U.S.—Carrigan v. Massachusetts 
Benefit Assoc.. C.C.Pa.. 26 F. 230. 

78. Ga.—^Home Ins. Co. v. Swann, 
128 S.E. 70. 34 Ga.App. 19. 

26 G.J. p 64 note 19. 

79. Ky.—^Miles v. National Union 
Fire Ins. Co. of Pittsburg, Pa., 
266 S.W. 7, 201 Ky. 179. 

80. Mass.—^Fireman's Fund Ins. Co. 
V. Shapiro, 190 N.E. 741, 286 Mass. 
677. 

81. Ga.—Home Ins. Co. v. Swann, 
128 NJE. 70, 34 Ga.App. 19. 

BZan.—Lamb v. Mechanics* Ins. Co. 
of Philadelphia^ 262 P. 213. 122 
Kan. 352. 

Okl.—^Niagara Fire Ins. Co. v. Ae- 
bischer. 44 P.2d 6. 169 Okl. 551. 


Pa.—Taylor v. Liverpool & London 
& Globe Ins. Co., 68 PaSuper. 302. 
26 C.J. p 53 note 98. 

88. Okl.—Van Arsdale-Osbome Bro¬ 
kerage Co. V. Cooper, 116 P. 779, 
28 Okl. 698. 

83. Okl.—^Dorman v. Connecticut 
Fire Ins. Co.. 139 P. 262, 41 Okl. 
609, 61 L.R.A.,N.S.. 873. 

84. Kan.—Lamb v. Mechanics* Ins. 
Co. of Philadelphia, 262 P. 213, 
122 Kan. 362. 

Miss.—^Newark Fire Ins. Co. v, Rus¬ 
sell. 107 So. 417, 142 Miss. 397. 

26 C.J. p 54 note 2. 

85. Ill.—Cottingham v. National 
Mut Church Ins. Co.. 209 Ill.App. 
667. 

8& Wls.—Goldberg v. Seneca, Slgel 
& Rudolph Mut. Fire Ins. Co., 174 
N.W. 658, 170 Wis. 116. 

87. Wis.—Goldberg v. Seneca, Slgel 
& Rudolph Mut. Fire Ins. Co., su¬ 
pra. 

88. Mass.—^Fireman's Fund Ins. Co. 
V. Shapiro, 190 N.E. 741, 286 Mass. 
577. 

26 C.J. p 54 note 6. p 69 note 89. 

89. Okl.—^Van Arsdale-Osbome Bro¬ 
kerage Co. V. Cooper, 115 P. 779, 
28 Okl. 598. 

Acceptance of policy see infra § 264. 

9a W.Va—Jones v. Stcmdard Fire 
Ins. Co. of Hartford. Conn., 182 S. 
B. 800, 116 W.Va. 597. 
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91. Ky.—.ffltna Ins. Co. of Hartford. 
Conn., V. Eblen, 99 S.W.2d 7l0, 266 
Ky. 648. 

N.T.—Metzger v. -fflJtna Ins. Ca. 240 
N.Y.S. 765, 229 App.Dlv. 26. 

92. Ga.—^Pennsylvania Fire Ins. Co. 
V. Sorrells, 98 S.B. 358, 23 Ga.App. 
898. 

98. U.S.— Taylos v. Merchants’ Fire 
Ins. Co. of Baltimore, Md., 9 How. 
390. 18 L.Ed. 187. 

Ill.—Cottingham v. National Mut. 
Church Ins. Co., 124 N.B. 822, 290 
Ill. 26, affirming 209 IlLApp. 667. 

N.T.—^Metzger v. ^tna Ina Co., 
240 N.Y.S. 766, 229 App.Dlv. 26. 
Necessity of existence of subject 
matter see infra 9 235. 

ITiidlsolosed intention 
Where one applies for Insurance, 
not Intending to accept the policy if 
he can obtain a satisfactory one in 
another company, and there is no 
meeting of minds as to the terms of 
the contract, an acceptance of the 
policy after a loss, the Insurance 
company being ignorant of such loss, 
does not bind it.—^Nordness v. Mu¬ 
tual Cash Guaranty Fire Ins. Co., 
114 N.W. 1092, 22 S.D. 1. 

95. Ill.—Strlckler v. Umbdenstock, 
200 IlLApp. 20. 

Wia—Costello v. Grant County Mut. 
Fire & Marine Ins. Co.. 113 N.W. 
639, 133 Wls. 361. 

Conformity of policy to application 
see infra 9 255. 
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proposal is accepted by the applicant,retention of 
the policy offered and payment of the premium or¬ 
dinarily being sufficient in such case.97 Where the 
application stipulates that no liability shall attach 
until it is approved by the company’s general agent 
in another state, and such agent approves it with 
a modification, it is not necessary to the comple¬ 
tion of the contract that the agent should again ap¬ 
prove the application after insured has accepted the 
modification.^^ however, such acceptance does 
not comply with the offer of insurer in every par¬ 
ticular, but leaves something to further determina¬ 
tion, there is no complete and binding contract.^^ 
Where a customer of an insurance agency gives a 
general instruction that the agency shall keep cer¬ 
tain property insured in a designated amount, his 
assent may be implied so as to give mutuality to a 
policy written by the agency to replace a policy 
which has become canceled by the insolvency of 
the original insurer,! although he did not know of 
the substitution of the policies until after the fire 
occurred, and the policy was never delivered to 
him;2 but, where no such instruction is given, a 
substituted policy taken out by an insurance agent 
in another company without consent of insured is 
not a subsisting obligation,^ and a consent obtained 
after the insured property is destroyed is not ef¬ 
fective to bind the substituted insurer.^ 

Effect of delay. Since acceptance of the applica¬ 
tion in some form is essential to the validity of the 
contract, mere delay in acceptance of an applica¬ 
tion made,® or failure to notify applicant of the 
rejection of his application,® will not as a general 
rule constitute a contract of insurance. So the fact 


that the agent receiving the application and the ac¬ 
companying premium does not return them within 
a reasonable time to the applicant \%'ill not in itself 
give rise to a contract on the part of the company.'^ 
If the application is not accepted within a reason¬ 
able time it may be treated by the applicant as re¬ 
jected.® The question is, in reality, whether it is 
the mutual understanding of the parties that the 
insurance shall not become binding until acceptance, 
or, on the other hand, that it shall become binding 
unless it is rejected. If the insurance companj* has 
simply reserved the right to reject applications, un¬ 
reasonable delay in formally accepting, or failure 
to notify the applicant within a reasonable time 
of the rejection, will amount to an acceptance ren¬ 
dering the company liable.® 

Estoppel, Ko estoppel arises, either from insur¬ 
er’s failure to act on and formally reject an appli¬ 
cation,!® or from failure of its soliciting agent to 
forward the application to the company,!! where, 
before either of these things can be done, the prop¬ 
erty is destroyed and the agent immediately tenders 
to applicant the premium paid. Where, however, 
the failure of the agent to for^vard the applica¬ 
tion is supplemented by the act of insurer in levy¬ 
ing an assessment, thereby inducing the applicant 
to believe that his application had been accepted, in¬ 
surer cannot deny liability.!® 

Notice of rejection of an offer may properly be 
sent to a person who had previously acted for the 
applicant in obtaining insurance.!® 

Authority of agent. An agent having only au¬ 
thority to receive and transmit applications does 


96. Wia.—Costello v. Crant County 
Mut. Fire Marine Ins. Co., supra. 

96 C.J. p 54 note 9. 

97. W.Va.—Jones v. Standard Fire 
Ins. Co. of Hartford. Conn., 182 
S.II. 800. 116 W.Va. 697, 

98. Iowa.—^Bom v. Home Ins. Co., 
94 N.W. 849. 120 Iowa. 299. 

99. U.S.—Phenlz Ins. Co. v. Schultz, 
Va.. 80 F. 337. 26 C.C.A. 458, re¬ 
versing, C.a, 77 F. 375. 

26 C.J. p 54 note 14. 

1. Ga.—Todd v. German-American 
Ins. Co.. 69 S.E. 94, 2 Ga.App. 789. 

8. Ga.—Todd y. German-American 
Ins. Co., supra. 

3. Ill.—Peterson v. Hartford Fire 
Ins. Co., Ill IlLApp. 466, reversed 
on other grounds 70 N.F. 757, 209 
Ill. 112. 

26 C.J. p 54 note 17. 

4. Iowa.—^Waterloo Lumber Co. v. 
Des Moines Ins. Co., 138 N.W. 604, 
158 Iowa 663. 51 L.R.A.,N.S.. 539. 

5. Ga.—^Home Ins. Co. v. Swann. 128 
S.E. 70, 34 Ga.App. 19. 


Kan.—^Moon v. Central States Fire 
Ins. Co., 23 P.2d 444. 446. 188 Kan. 
88, Quoting Corpus JHzls. 

Minn.—Schllep v. Commercial Casu¬ 
alty Ins. Co.. 264 N.W. 6l8, 620. 
191 Minn. 479, quoting Corpus Ju¬ 
ris. 

Va.—Northern Neck Mut Fire Ass'n 
of Virginia v. Turlington, 116 S.E. 
863. 136 Va. 44. 

Wash.—^Dyer v. Missouri State Life 
Ins. Co., 282 P. 346, 348. 132 Wash. 
378. quoting Corpus Juris, and af¬ 
firmed 236 P. 807, 185 W^ash. 693. 
26 C.J. p 55 note 21. 

6. Kan.—^Moon v. Central States 
Fire Ins. Co., 23 P.2d 444, 446. 138 
Kan. 83, quoting Corpus Juris. 
Minn.—Schllep v. Commercial Casu¬ 
alty Ins. Co., 254 N.W. 618. 620. 
191 Minn. 479, quoting Corpus Ju¬ 
ris. 

Wash.—^Dyer v. Missouri State Life 
Ins. Co.. 282 P. 846. 348. 182 Wash. 
878, quoting Corpus Juris, and af¬ 
firmed 286 P. 807, 135 Wash. 693. 

. 26 C.J. p 56 note 22. 
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7. Kan.—Moon v. Central States 
Fire Ins. Co.. 23 P.2d 444. 446, 138 
Kan. S3, quoting Corpus Juris. 

26 C.J. p 55 note 23. 

8. Ga.—Home Ins. Co. v. Swann, 128 
S.B. 70, 34 Ga.App. 19. 

PresTuiiptiou of reJeotioaL held oou- 

dusive where insurer remained si¬ 
lent for approximately six months 
after receipt of application.—Home 
Ins. Co. V. Swann, supra. 

9. Kan.—Cloyd v. Republic Mut. 
Fire Ins. Co.. 22 P.2d 431, 187 Kan. 
869. 

26 C.J. p 55 note 26. 

10. Pa.—Rlpka v. Annville Mut. Fire 
Ins. Co.. 36 Pa.Super. 517 

11- Pa.—Rlpka v. Annville Mut. Fire 
Ins. Co., supra. 

12- Pa.—Stewart v. Glade Mill Mut. 
Fire Ins. Co., 41 Pa.Super. 472, dis¬ 
tinguishing Rlpka v. Annville Mut. 
Fire Ins. Co.. 36 Pa.Super. 517. 

13. Wls.—^Feldmeler v. Springfield 
Fire & Marine Ins. Co., 177 N.W. 
583, 171 Wis. 877. 
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not bind the company by the acceptance of an ap¬ 
plication,nor is such agent authorized to reject 
applications.15 An agent acting without the knowl¬ 
edge or consent of either party cannot make a val¬ 
id contract of insurance.^® Authority of an agent 
to reject an application raises a presumption of his 
authority to accept.^^ Whether or not the agent 
has authority is immaterial if the insurance compa¬ 
ny ratifies his acts and consummates the contract.^8 
So an acceptance by insurer of an application made 
and approved by its agent for insurance on his own 
property will effect a valid contract, although the 
agent had no authority to give such approval.^^ 

c. Life Insurance 

(1) Necessity and effect 

(2) Sufficiency 

(1) Necessity and Effect 

(a) Offer and acceptance 


(b) Counter-offer and acceptance 

(c) Rejection of offer or proposal 

(a) Offer and Acceptance 
An application for life Insurance is a mere proposal 
or offer, and no contract arises unless and until the ap¬ 
plication is accepted; but unless the application provides 
otherwise, an unconditional acceptance of the applica¬ 
tion completes the contract. The applicant and those 
claiming under him are bound by the terms of the ap¬ 
plication. An unaccepted tender of a policy by a com¬ 
pany offering to insure does not effect a contract. 

The rules relating to the application or offer and 
acceptance which apply in the case of insurance 
contracts generally, and which are treated supra 
subdivision a of this section have been applied with 
respect to contracts of life insurance. Thus a con¬ 
tract of life insurance, like any other agreement, 
consists of an offer by one party, and the acceptance 
thereof by the other.^o An application is not a 
contract,2i but a mere proposal^^ or offer,23 or re¬ 
quest for insurance,24 and no contract arises unless 
and until the application is accepted.26 According- 


14. Kan.—Lamb v. Mechanics* Ins. 
Co. of Philadelphia. 262 P. 213, 
122 Kan. 352. 

26 C.J. p 55 note 27. 

15. Ark.—Capital Fire Ins. Co. v. 
King. 116 S.W. 894. 89 Ark. 346. 

Ky.—London & L. Fire Ins. Co. 
V. Turnbull, 5 S.W. 642. 86 Ky. 280, 
9 Ky.L. 544. 

yr.C .—Roberta Mfg. Co. v. Royal 
Exch. Assur. Co., 76 S.E. 865. 161 
N.C. 88. 

17. Mo.—Trask v. German Ins. Co„ 
53 Mo.App. 625. 

18. Ala.—^Hartford Fire Ins, Co. v. 
Ollinger & Bruce Dry Dock Co.. 77 
So. 452, 16 Ala.App. 302. 

Mo.—Gibson v. German-Amerlcan 
Town Mut Ins. Co., 85 Mo.App. 41. 

19. N.T.—^Pratt v. Dwelling-House 
Mut. Fire Ins. Co., 29 N.B, 117, 130 
N.T. 206. 

80. Ill.—Stramaglla v. Conservative 
Life Ins. Co. of Wheeling, W. Va., 
48 N.K.2d 719, 319 Ill.App. 20. 

81. Pa.—Munhall v. Travelers* Ins. 
Co., 160 A. 646, 300 Pa. 327. fol¬ 
lowed In H. N. Munhall Co. v. 
Travelers* Ins. Co., 150 A. 648. 

Tex.—^Minnesota Mut. Life Ins. Co. 
V. Newman, Clv.App.. 167 S.W.2d 
667. error refused—Missouri State 
Life Ins. Co. v. Boles, Civ.App., 
'288 S.W. 271. 

Application for group insurance see 
supra subdivision a (1) (b) of 

this section. 

Bole as to nosperfonaaiioe held 1 il- 
appUoabla 

The rule that nonperformance of 
contract by one party thereto is ex¬ 
cused. if performance is prevented 
by other party, is inapplicable to 
proposed contract, such as life in¬ 


surance contract, which has not been 
completed and accepted by parties 
and hence binds neither of them.— 
Brouster v. John Hancock Mut. Life 
Ins. Co.. Mo.App., 171 S.W.2d 776. 

Mere delivery of appUoatlon for 
life policy to insurer's agent did not 
effect Insurance.—Goldman v. New 
York Life Ins. Co., 273 N.Y.S. 161, 
162 Misc. 289, affirmed *273 N.Y.S. 
382, 242 App.Div. 665. 

88. Ala.—^Alabama Gold Life Ins. 

Co. V. Mayes, 61 Ala. 163. 

Ill.—Qerrib v. Northwestern Mut. 

Life Ins. Co., 256 IlLApp. 606. 
Minn.—^Lueck v. New York Life Ins. 
Co.. 240 N.W. 363, 185 Minn. 184— 
Olson V. American Central Life 
Ins. Co., 216 N.W. 226, 172 Minn. 
611—Schwartz v. Germania Life 
Ins. Co.. 18 Minn. 448. 

Mo.—^Nielsen v. American Union Life 
Ins. Co., App., 166 S.W.2d 616, 236 
Mo.App. 497. 

Pa.—^Munhall v. Travelers* Ins. Co., 
150 A. 645, 800 Pa. 327, followed 
in H. N. Munhall Co. v. Travelers* 
Ins. Co., 160 A. 648. 

W.Vfiu—^Kronjaeger v. Travelers Ins. 

Co.. 22 S.E.2d 689, 124 W.Va, 730. 
Wyo.—^Raymond v. National Life Ins. 
Co.. 273 P. 667, 40 Wyo. 1. 

23. U.S.—Braman v. Mutual Life 
* Ins. Co. of New York, C.C.A.Minn.. 
73 F.2d 391. 

Mo.—^Nielsen v. American Union Life 
Ins. Co.. 165 S.W.2d 616, 236 Mo. 
App. 497—^Major v. .fflStna Life Ins. 
Co., App., 260 S.W. 768. 

Tex.—Beaty v. Southland Life Ins. 
Co., Civ.App., 28 S.W.2d 896. error 
dismissed. 

84. N.T.—Goldman v. New York 
Life Ins. Co., 273 N.Y.S. 161, 152 
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Misc. 289, affirmed 273 N.Y.S. 882, 
242 App.Div. 666. 

86. U.S.—^Kennedy v. Mutual Benefit 
Life Ins. Co. of Newark, N. J., D. 
C.Mont., 206 F. 677—^Mohrstadt v. 
Mut. Life Ins. Co., of New York, 
Mo., 116 P. 81. 52 C.C.A. 676— 
Steinle v. New York Life Ins. Co., 
Tex., 81 F. 489. 26 C.C.A. 491. 
Ala-—^Alabama Gold Life Ins. Co. v. 

Mayes, 61 Al^ 163. 

Ill.—Gerrib v. Northwestern Mut. 

Life Ins. Co., 256 Ill.App. 606. 
Minn.—Olson v. American Central 
Life Ins. Co., 216 N.W. 226, 172 
Minn. 611—Schwartz v. Germania 
Life Ins. Co., 18 Minn. 448. 

Miss.—Jacobs v. New York Life Ins. 

Co., 15 So. 639, 71 Miss. 658. 

Mo.—^Fitzgerald v. Colorado Life Co., 
116 S.W.2d 242, 233 Mo.App. 235— 
Zielinski v. General American Life 
Ins. Co., App., 96 S.W.2d 1059—Ma- 
Jpr V. Mina. Life Ins. Co., App., 
260 S.W. 768. 

N.Y.—Mears v. Metropolitan Life Ins. 
Co., 46 N.Y.S.2d 691, 181 Misc. 8— 
Hughes V. John Hancock Mut. Life 
Ins. Co.. 297 N.Y.S. 116, 163 Misa 
31. 

N.C.—Ross V. New York Life Ins. 

Co., 32 S.E. 783, 124 N.C. 396. 

Tex.—Connecticut Mut. Life Ins. Co. 
V. Rudolph, 45 Tex. 454—^Brown- 
wood Benev. Ass'n v. Maness. Civ. 
App., 30 S.W.2d 1114, error refused 
—Beaty v. Southland Life Ins. Co., 
Civ.App., 28 S.W.2d 896, error dis¬ 
missed—Guarantee Fund Life 

Ass*n V. Barclay, Civ.App., 11 S.W. 
2d 281, error dismissed—Missouri 
State Life Ins. Co. v. Boles, Civ. 
App., 288 S.W. 271. 

Utah—^Field v. Missouri State Life 
Ins. Co., 290 P. 979, 77 Utah 46- 
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ly, under a provision of the application that to ef¬ 
fect present insurance the application must be ap¬ 
proved, approval is a condition precedent to the 
taking effect of the policy,26 and up to the time of 
the approval, there is no contract of insurance,27 
even though the application also provides that if the 
application shall be approved the policy shall bear 
the same date as the application and that the time 
covered by the premium shall be measured from 
that date.28 The company is at liberty to accept or 
reject an application,29 or impose such conditions 
on the making of the contract as it may choose,30 
unless it has agreed to accept it if satisfactoiy',31 
and a binding receipt for the first premium provid¬ 
ing that if accepted the insurance should be in 
force from a specified date does not prevent rejec¬ 
tion of the application.32 The right to reject an 
application is not waived by the acceptance of pre¬ 
miums where the acceptance of premiums is, by the 
application, expressly made conditional.33 It has 
been said, however, that insurer will not be al¬ 
lowed to reject an application for life insurance 
for the sole reason that insured has died before 
action was taken thereon where it is shown that, 
but for the death, the application would have been 


accepted and the polic>' issued, or where there has 
been an unreasonable delay by insurer in acting on 
the application ;34 but the general rule, as consid¬ 
ered infra § 236, is that a contract of life insur¬ 
ance consummated after the death of the person 
whose life constitutes the subject matter of the con¬ 
tract is invalid. The application may be withdrawn 
before the policy is issued and accepted.®® To de¬ 
termine the acceptability of applicant, the company 
is not confined to the application itself, but ma}' 
investigate applicant in every manner.®6 
The signer of a written application for life in¬ 
surance, 3 7' regardless of whether he read it or had 
it read to him before signing,3® and those claiming 
under him®® are bound by its terms; and an appli¬ 
cation for a policy on the life of the husband in 
favor of the wife, signed by both, is binding on 
each.^6 Neither insurer nor applicant, however, is 
bound by language stamped on the application in 
the absence of a showing that the matter was stamp¬ 
ed on the application by authority of insurer.^i An 
application addressed to the insurance company at 
its home office charges applicant with knowledge 
that the application must go to the home office be¬ 
fore becoming effective,^® and an application re- 


Wla.—^Rossiter v. ^tna Life Ins. Co„ 
64 N.W. 876, 91 Wis. 121. 

Wyo.—^Raymond v. National Life Ins. 

Co., 273 P. 667, 40 Wyo. 1. 

26ii U.S.—^Braman v. Mutual Life 
Ins. Co. of New York, C.C.A.Mlnn., 
73 F.2d 391. 

Minn.—Olson v, American Central 
Life Ins. Co.. 216 N.W. 226, 172 
Minn. 511. 

Validity of stipiilatlon. 

Stipulation in application for life 
insurance that Insurer incurred no 
liability until application was ap¬ 
proved is valid.—^Turlington v. Met¬ 
ropolitan Life Ins. Co.. 187 S.E. 422, 
193 N.C. 481. 

27. U.S.—^Braman v. Mutual Life 
Ins. Co. of New York. C.C.AMlnn.. 
73 F.2d 391. 

23. Ala.—^Alabama Gk)ld Life Ins. 

Co. V. Mayes. 61 Ala. 163. 

Minn.—Olson v. American Central 
Life Ins. Co.. 216 N.W. 225, 172 
Minn. 511. 

Tex.—Connecticut Mut. Life Ins. Co. 
V. Rudolph, 46 Tex. 454. 

29. Ala.—^Alabama Gold Life Ins. 

Co. V. Mayes, 61 Ala. 163. 

Ky.—Prudential Ins. Co. of America 
V. Jenkins. 162 S.W.2d 791, 290 Ky. 
802. 

Minn.—Schwartz v, Germania Life 
Ins. Co., 18 Minn. 448. 

Pa.— Munhall v. Travelers* Ins. Co.. 
160 A. 645. 300 Pa. 827. followed 
in A. N. Munhall Co. v. Travelers* 
Ins. Co., 150 A. 648. 


Tex.—^American Life Ins. Co. v. Na¬ 
bors, 76 S.W.2d 497. 124 Tex. 221, 
reversing. Clv.App., 48 S.W.2d 459 
—Colorado Life Co. v. Teague. Civ. 
App., 117 S.W.2d 849, error dis¬ 
missed. 

W.Va.—^Kronjaeger v. Travelers Ins. 

Co., 22 S.R2d $89, 124 W.Va. 730. 
37 C.J. p 380 note S3. 

SOi Minn.—Schwartz v. Germania 
Life Ins. Co., IS Minn. 44$. 

W.Va.—^Kronjaeger v. Travelers Ins. 
Co., 22 S,E,2d 689, 124 W.Va. 730. 

31. Ky.—^Prudential Ins. Co, of 
America v. Jenkins, 162 S.W.2d 791, 
290 Ky. 802. 

37 C.J. p 380 note 84. 

32. U.S.—Brancato v. National Re¬ 
serve Life Ins. Co., C.C.A.MO., 35 
F.2d 612. 

Ill.—Gerrlb v. Northwestern Mut. 

Life Ins. Co., 256 Ill.App. 506. 
Tex.—^Beaty v. Southland Life Ins. 
Co., Clv.App., 28 S.W.2d 895, error 
dismissed. 

Wyo.—^Raymond v. National Life Ins. 

Co., 273 P. 667. 40 Wyo. 1. 
Payment of first premium as deter¬ 
mining effective date of policy see 
infra S 370. 

33. Wia—Wallace v. Metropolitan 
Life Ins. Co., 248 N.W. 435, 212 
Wia 346. 

34. U.S.—^American Life Ins. Co. of 
Alabama v. Hutcheson, C.C.A.Tenn., 
109 F.2d 424, certiorari denied 60 

I S.Ct. 898, 310 U.S. 625. 84 LuEd. 
1897. 


Effect of delay in acting on applica¬ 
tion for life insurance generally 
see infra subdivision c (2) (c) bb 
of this section. 

36. Conn.—Hogben v. Metropolitan 
Life Ins. Co., 38 A 214, 69 Conn. 
503, 61 Am.S.R. 53. 

Iowa.—^Hubbard v. State Life Ins. 
Co., 105 N.W. 332, 129 Iowa 18. 

36. Ill.—Gerrib v. Northwestern 
Mut. Life Ins. Co.. 256 IlLApp. 506. 

37. U.S.—^Adamos v. New York Life 
Ins. Co., D.C.Pa,. 22 F.Supp. 162, 
affirmed, C.C.A., 94 P.2d 943. 

Kan.—Dwinnell v. Acacia Mut. Life 
Ins. Co., 126 P.2d 221, 155 Kan. 
464. 

N.Y.—Glickman v. New York Life 
Ins. Co., 50 N.E.2d 538, 291 N.Y. 
46. affirming 38 N.T.S.2d 241, 
265 App.Div. $82, reargument de¬ 
nied 39 N.Y.S.2d 606, 265 App.Div. 
954. 

Va.—Peoples Life Ins, Co. v. Par¬ 
ker. 20 S.B.2d 4S5. 179 Va. 662. 

38: Va.—Peoples Life Ins. Co. v. 

Parker. 20 S.E,2d 483. 179 Va. 662. 
39. U.S.—Adamos v. New York Life 
Ins. Co.. D.C.Pa., 22 F.Supp. 162, 
affirmed, C.C.A., 94 F.2d 948. 

40: U.S.—Knickerbocker Life Ins. 
Co. V. Trefz, 104 U.S. 197, 26 L.Ed, 
708, affirming, C.C.N.J.. 24 P.Cas. 
No.14.166. 

41. Ohio.—Garber v. Chrysler Cor¬ 
poration, App., 50 N.E.2d 416. 

4SL Pa.—^Munhall v. Travelers* Ins. 
Co., 150 A. 645. 300 Pa. 327, fol- 


983 



§ 232 


INSURANCE 


44 C.J.S. 


ferring to a contract to be issued shows that only 
a written policy was contemplated, and not an oral 
contract of insurance.^8 An application revealing 
that the company itself and not its agents was to 
execute the contract likewise shows that a written, 
and not an oral, contract was contemplated.^^ The 
company’s local agent’s knowledge of an applica¬ 
tion taken by him and payment of a year’s premium 
in advance, as expressly authorized by the compa¬ 
ny, is imputed to the latter.45 

In the absence of a stipulation in the application 
making delivery of the policy a condition precedent 
to the inception of the contract, an unconditional 
acceptance of an application or offer creates a com¬ 
plete and binding contract,^® and the subsequent 
death or ill health of insured does not affect the 
company’s liability.^^ 

An offer evidenced by an application for life 
insurance is revoked by the death of applicant pri¬ 
or to its approval,^® and his death destroys the 
subject matter of the offer>® 

Where insurer agrees with the receiver of an 
insolvent mutual life association to insure members 
of the association, and sends benefit certificates to 


such members for their acceptance, no contract is 
consummated with such members unless and until 
such certificates are accepted by such members dur¬ 
ing their lifetime,50 and delay in sending such cer¬ 
tificates until after the death of a member does 
not mkke the association liable on the certificate®^ 
or in an action .for negligence.®^ 

Offer by company. The mere fact that a policy 
was issued and delivered to insured without any 
written application having been made therefor does 
not prevent it from being a binding and effective 
contract between the parties;®® but where an in¬ 
surance company offers to insure the life of the 
offeree by tendering him a policy, and the offer is 
not accepted at the time of the offeree’s death, the 
company is not liable on the tendered policy.®^ 

(b) Counter-Offer and Acceptance 

A counter-olTer must be accepted before a valid con- 
tract Is created. 

Where the company, instead of accepting an ap¬ 
plication for life insurance, makes a counter-offer 
or proposition, this may be accepted or rejected by 
applicant at his pleasure.®® It does not become a 
contract until accepted,®® and in the absence of 


lowed In H. N. Hunhall Co. v. 
Travelers* Ins. Co., 150 A. 648. 

43. Pa.—^Munhall v. Travelers* Ins. 
Co., supra. 

44i Pa.—^Munliall v. Travelers' Ina 
Co., supra. 

45. Mo.—^Pitzgrerald v. Colorado Life 
Co., 116 S.W.2d 242, 233 Mo.App. 
235. 

46. U.S.—Shattuck v. New York 

Mut. Life Ins. Co., C.CMass., 21 
P.Cas.No.12,716, 4 Cliff. 698. 

Arlz.—Acacia Mut. Life Ass’n v. 

Berry, 94 P.2d 770, 54 Ariz. 208. 
CaL—^H[arringrton v. Home Life Ins. 

Co., 58 P. 180, 128 Cal. 631. 
Conn.—Sheldon v. Connecticut Mut. 
Life Ins. Co., 25 Conn. 207, 65 
Am.D. 565. 

Ga.—^New York Life Ins. Co. v. Bab¬ 
cock, 30 S.B. 273, 104 Ga. 67, 69 
Am.S.R. 134, 42 L.R.A. 88—South¬ 
ern Life Ins. Co. v. Kempton, 66 
Ga. 339. 

Minn.—Lueck v. New York Life Ins. 

Co.. 240 N.W. 363, 185 Minn. 184. 
Tex.—United Fidelity Life Ins. Co. 
v. Handley, 86 S.W.2d 201, 126 
Tex. 147, affirming, Civ.App., 53 
S.W.2d 833. 

Wash.—Starr v. Mut. Life Ins. Co. of 
New York, 83 P. 116, 41 Wash. 228. 
Necessity of delivery of policy to 
completion, validity, or enforcea¬ 
bility of contract see infra S 263. 
Overt act by Insured not necessary 
Where insurer issued life policy 
without double indemnity provision 


as requested in application and for¬ 
warded policy to aerent who mailed 
policy which was placed in insured's 
post-office box and remained there 
until insured’s death six days there¬ 
after, Insured, havlngr been advised 
that his application had been ap¬ 
proved and not being: advised of any 
condition attached to approval, was 
not required to do some overt act 
indicating: acceptance, and Insurer 
could not escape liability even if 
policy constituted only a counter¬ 
offer, where insurer made no effort to 
withdraw offer prior to insured's 
death.—^Peoples Life Ins. Co. v. 
Whiteside, C.C.A.Tex., 94 P.2d 409, 
certiorari denied 58 S.Ct 949, 804 
U.S. 667, 82 L.Ed. 1533. 

47. Tex.—United Fidelity Life Ins. 
Co. V. Handley, 86 S.W.2d 201, 126 
Tex. 147, affirming:, Civ.App., 63 
S.W.2d 833. 

Wash.—Starr v. Mutual Life Ins. 
Co. of New York, 83 P. 116, 41 
Wash. 228. 

37 C.J. p 380 pote 89. 

48. U.S.—^Braman v. Mutual Life 
Ins. Co. of New York, C.C.A.Minn., 
73 P.2d 891. 

49- U.S.—^Braman v. Mutual Life 
Ins. Co. of New York, supra. 

Mo.—^Zielinski v. General American 
Life Ins, Co., App., 96 S.W.2d 1069. 

50, Tex.—^Hunter v. National Aid 
Life Ass'n, Civ.App., 81 S.W.2d 142. 

51. Tex.—^Hunter v. National Aid 
Life Ass'n, supra. 
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52. Tex.—Hunter v. National, Aid 
Life Ass’n, supra. 

63. U.S.—New York Life Ins. Co. v. 
Jacob, D.C.Mlch., 42 F.Supp. 363, 
affirmed, C.C.A., 128 F.2d 1016. 

64. Mo.—^Brouster v. John Hancock 
Mut. Life Ins. Co., App., 171 S.W. 
2d 776. 

65. U.S.—^Mutual Life Ins. Co. of 
New York v. Young:*s Adm’r, Cal., 
23 WalL 85, 28 L.Bd. 152. 

Ky.—^Mutual Life Ins. Co. of Louis¬ 
ville V. Gorman, 40 S.W. 671, 1^ 
Ky.L. 296. 

N.Y.—^Tifft V. Phoenix Mut. Life Ins. 
Co., 6 Lans. 198. 

58. U.S.—^Mohrstadt v. Mut. Life 
Ins. Co. of New York, Mo., 116 
F. 81, 52 C.C.A. 676—Mutual Life 
Ins. Co. of New York v. Young:’s 
Adm’r, Cal., 23 Wall. 85, 28 L.Bd. 
152. 

Cal.—^Yore v. Bankers* & Merchants' 
Mut Life Ass’n, 26 P. 514, 88 Cal. 
609. 

Ga.—Jones v. Gilbert, 20 SJB3. 48. 93 
Ga. 604. 

Miss.—^New York Life Ins. Co. v. 

McIntosh, 38 So. 776, 86 Miss. 236. 
Mo.—State ex rel. Equitable Life 
Assur. Soc. of United States v. 
Robertson, 191 S.W: 989. 

N.Y.—Tifft V. Phoenix Mut. Life Ins. 
Co., 6 Lans. 198. 

W.Va.—^EronJaeg:er v. Travelers Ina 
Co., 22 S.E.2d 689, 124 W.Va. 730. 
Necessity and effect of acceptance 
of counter-offer of Insurance ff^n- 
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such acceptance the fact that the company retains 
the amount paid by applicant as the first premium 
does not entitle the beneficiary to recover on the 
policy issued.57 Where the offer is made by the 
company to applicant, and applicant makes a coun¬ 
ter-offer and dies before the insurance company 
can act on it, there is no completed and accepted 
insurance contract at the time of applicant's 

death.58 

(c) Rejection of Offer or Proposal 

A rejection of a proposal for life Insurance prevents 
the contemplated contract from coming Into existence. 

In accordance with the general rule, considered 
supra subdivision a (1) (d) of this section, a re¬ 
jection by the company of an application or pro¬ 
posal for life insurance prevents the contemplated 
contract from coming into existence.59 On the re¬ 
jection of an offer of the company to insure, the 
offer loses its vitality, and the matter is ended un¬ 
less the company sees fit to renew its offer ;60 and 
a subsequent attempted acceptance of the offer does 
not effect a contract.®! An offeree rejecting the 
offer and submitting a counter-proposition to the 
offeror cannot withdraw or abandon such counter¬ 
proposition and accept the original offer without 
the offeror’s consent.®^ 

(2) SuflSciency 

(a) Of application 

(b) Counter-offer 

(c) Of acceptance 


(a) Of Application 

An application for life insurance need not ordinarily 
be in writing, but if it Is in writing it ordinarily should 
be signed by the insured. A medical examination or re¬ 
port may or may not constitute part of the application. 

Although it is the practice and custom to make 
the application in writing,®® in the absence of stat¬ 
ute or other rule of law requiring a written ap¬ 
plication to be made, an application for life insur¬ 
ance need not be in writing.®-* Generally the ap¬ 
plication must be signed by insured,®® but this is 
not necessar>' where one liable for the support of 
a child applies for life insurance.®® That the ap¬ 
plication was signed by the beneficiary instead of 
insured does not invalidate the policy where this 
was done at the insistence of insurer’s agent, who 
witnessed the signature.®"^ The application comes 
into existence when it is filled out, signed by ap¬ 
plicant, and delivered to an agent of the company 
authorized to receive it.®® A medical examination 
or report has been variously held to constitute,®® or 
not to constitute,^® a part of the application. 

(b) Counter-Offer 

The issuance of a life insurance policy different from 
the one applied for constitutes a counter-offer. 

Where a life insurance policy as issued by in¬ 
surer differs in terms from the policy applied for, 
insurer thereby makes a counter-offer.*! Where 
insurer issues a policy expressly making the appli¬ 
cation a part of the contract, however, the fact 
that the policy does not contain provisions contain¬ 
ed in the application does not constitute the policy 


erally see supra subdivision ad) 
(c) of this section. 

57. W.Va.—Kronjaesrer v- Travelers 
Ins. Co., supra. 

58. Mo.—Brouster v. John Hancock 
Mut Life Ins. Co., App., 171 S.W.2d 
776. 

59. Ala,—^Alabama Gold Life Ins. 
Co. V. Mayes, 61 Ala, 163. 

60. Mo.—^Brouster v. John Hancock 
Mut. Life Ins. Co., App., 171 S.W. 
2d 776. 

61. Mo.—Brouster v. John Hancock 
Mut. Life Ins. Co., supra, 

68. Mo.—Brouster v. John Hancock 
Mut Life Ins. Co., supra, 

66. Tex.—Rio Grande Nat. Life Ins. 
Co. V. Bandy, Civ.App., 110 S.W.2d 
122 . 

84. Tex.—^Rio Grande Nat Life Ins. 
Co. V. Bandy, supra. 

Sufficiency of application for insur¬ 
ance generally see supra subdi-^l- 
alon a (2) (a) of this section. 

SB. Pa,—^Warburton v. John Han¬ 
cock Mut Life Ins. Co., Com.Pl., 


30 DeLCo. 279, 66 York Leg.Rec. 
119. 

66. Pa,—Warburton v. John Han¬ 
cock Mut Life Ins. Co., supra. 

Insurable interest see supra S5 199~ 

212 . 

67. Mo.—^Byrne v. Prudential Ins. 
Co. of America, 88 S.W.2d 344, re¬ 
versing App., 79 S.W.2d 789. 

Tex.—^Flrst Texas Prudential Ins. Co. 
V. Pipes, Civ.App., 66 S.W.2d 203, 
error dismissed. 

Amendment to application 
Certification, at sugrsrestion of 
agent by beneficiary paying premi¬ 
ums, of amendment to application de¬ 
claring other applications were not 
pending did not render life policy In¬ 
effective, and signing of insured’s 
name by beneficiary to amendment 
was not modification of amendment 
—^New York Life Ins. Co. v, Rog¬ 
ers, 143 A. 651, 156 Md. 88. 

68. U.S.—^Webb v. Security Mut L. 
Ins. Co.. Colo., 126 P. 635, 61 C.aA. 
883. 

N.Y.—Hdington v. ^tna L. Ins. Co., 
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3 N.E. 315, 100 N.Y. 536, affirming 
30 Hun 312. 

69. Ariz.—^Acacia Mut Life Ass'n 
V. Berry, 94 P.2d 770, 64 Ariz. 208. 
37 C.J. p 381 note 91. 

Medical examination; 

Generally see infra 3 233. 
Incorporation in application and 
policy by reference see infra S 
301. 

Statutes requiring copy of applica¬ 
tion to be attached to policy see in¬ 
fra 5 268. 

7lh N.Y.—^Bdington v. .^tna L. Ins. 
Co., 77 N.Y. 564, reversing 13 Hun 
543—^Higbee v. Guardian Mut L. 
Ins. Co., 66 Barb. 462, 476, affirmed 
63 N.Y. 603. 

7L U.S.—Mohrstadt v. Mut Life 
Ins. Co. of New York, Mo.. 115 F. 
81, 52 C.C.A. 675—Mutual Life Ins. 
Co. of New York v. Young’s Adm’r, 
Cal., 23 Wall. 85. 23 L.Ed. 152. 
W.Va.—^Kronjaeger v. Travelers Ins. 

Co.. 22 S.E.2d 689. 124 W.Va, 730. 
What constitutes counter-offer for in¬ 
surance generally see supra sub¬ 
division a (2) (b) of this section. 
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a counter-offer, so as to exclude from the contract 
of insurance the provisions contained in the appli- 

cation.'^2 

(c) Of Acceptance 
aa. In general 
bb. Effect of delay 
cc. Estoppel 

aa. In General 

The mere receipt and retention of premiums until 
after the death of the applicant or the mere execution 
of the policy Is not an acceptance; the acceptance must 
be signified by some act or acts agreed on by the par¬ 
ties or from which the law raises a presumption of ac¬ 
ceptance. 

The mere receipt and retention of premiums un¬ 
til after the death of applicant does not give rise 
to a contract,'^3 although the circumstances may be 
such that approval could be inferred from reten¬ 
tion of the premium.'^^ The mere execution of the 
policy is not an acceptance an acceptance, to be 
complete, must be communicated to the offeror,^® 
either directly,77 or by some definite act,78 such 
as placing the contract in the mail.79 The test is 
not intention alone.30 When the application so re¬ 
quires, the acceptance must be evidenced by the 


signature of one of the company’s executive offi- 
cers.8i A circular letter ostensibly from the presi¬ 
dent of the insurance company expressing personal 
appreciation of the application does not constitute 
acceptance of the application.32 A district agent’s 
approval of a soliciting agent’s certificate appear¬ 
ing on an application for life insurance does not 
constitute an approval of the application in the 
sense of acceptance of the application as complet¬ 
ing a contract of insurance.33 It is the practice of 
life insurance companies to require approval of the 
application by a medical examiner or director,®^ 
and where the application provides that the insur¬ 
ance shall be effective from the day of approval by 
insurer’s medical department, and it is so approved, 
insurer is not required to notify insured of accept¬ 
ance of the application to render the policy effec- 
tive.33 

bb. Effect of Delay 

Mere delay In passing on an application for life In¬ 
surance cannot be construed as an acceptance. 

Mere delay in passing on an application cannot 
be construed as an acceptance of it by the insur¬ 
ance company,33 and where the receipt for the 
first premium recites that the premium would be 


7SL Mo.—^Nielsen v, American Un¬ 
ion Life Ins. Co., 156 S.W.2d 516, 
236 Mo.App. 497. 

73. U.S.—Morstadt v. Mut. Life Ins. 
Co. of New York, Mo., 116 P. 81, 
62 C.C.A. 676—Pace v. Provident 
Sav. Life Assur. Soc., Miss., 113 
P. 13. 51 aC,A, 32—Steinle v. 
N-ew York Life Ins. Co., Tex., 81 
P. 489, 26 C.C.A. 491—Mutual Life 
Ins. Co, of New York, Cal., 23 Wall. 
85. 23 L.Pd. 152. 

Ga.—Cotton States Life Ins. Co. v. 
Scurry, 50 Ga. 48—John Hancock 
Mut. Life Ins. Co. v. Ludwick, 166 
S.E. 918. 45 Oa.App. 631—McGloth- 
in V. U. S. Nat. Life & Casualty 
Co., 136 S.E. 535, 36 Ga.App. 325. 

Ky.—^Hill's Adm'r v. Penn Mutual 
Life Ins.^ Co.. 90 S.W. 544, 28 Ky.L. 
790. 

La.—^Todd v. Piedmont A. Life Ins. 
Co., 34 La.Ann. 63. 

Pa.—Munhall v. Travelers* Ins. Co., 
150 A. 645, 300 Pa. 327, followed 
in H. N. Munhall Co. v. Travelers* 
Ins. Co., 160 A. 648. 

PhlLIslands.—Badgrer v. New York 
Life Ins. Co., 7 Philippine 381. 

Tex.—Connecticut Mut. Life Ins. Co. 
V. Rudolph, 45 Tex. 464. 

Sufficiency of acceptance of applica¬ 
tion or offer grenerally see supra 
subdivision a (2) (d) aa of this 
section. 

aftetum to oompaay advaaolxig money 
Insurer's liability on insurance re¬ 
jected was unaffected by failure to 


return premium with application, 
where premium was returned to com¬ 
pany advancingr same in accordance 
with applicant's arrangement.—Ray¬ 
mond V. National Life Ins. Co., 273 
P. 667, 40 Wyo. 1. 

74. N.J.—Reck v. Prudential Ins. 
Co. of America, 184 A. 777, 116 
N.J.Law 444. 

76. Mo.—State ex rel. Equitable 
Life Assur. Soc. of United States 
V. Robertson, 191 S.W. 989. 

Pa.—^Munhall v. Travelers' Ins. Co., 
160 A 646, 300 Pa. 327, followed 
in H. N. Munhall Co. v. Travelers' 
Ins. Co., 150 A. 648. 

73. Mo.—^Ellcullen v. Metropolitan 
Life Ins. Co., 82 S.W. 966, 108 Mo. 
App. 61. 

Pa.—^Munhall v. Travelers* Ins. Co., 
150 A 646, 300 Pa. 827, followed 
in H. N. Munhall Co. v. Travelers' 
Ins. Co., 150 A. 648. 

77. Pa.—^Munhall v. Travelers' Ina 
Co., supra. 

73, Minn.—Schwartz v. Germania 
Life Ins. Co., 18 Minn. 448. 

Pa.—^Munhall Vi Travelers' Ins. Co., 
150 A 646, 300 Pa. 827, followed 
in H. N. Munhall Co. v. Travelers* 
Ina Co., 160 A.'648. 

79. Pa.—^Munhall v. Travelers* Ina 
Co., supra. 

83i Pa.—^Munhall v. Travelers' Ins. 
Co., supra. 

8L U.S.—Weinfeld v. Mutual Re- j 
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serve Fund Life Ass'n, C.C.Tenn., 
63 P. 208. 

Mo.—Major V. .ffltna Life Ins. Co., 
App., 260 S.W. 768. 

88. Tex.—Beaty v. Southland Life 
Ins. Co., Civ.App., 28 S.W.2d 896, 
error dismissed. 

8S. Tex.—^Missouri State Life Ins. 
Co. V. Boles, Civ.App., 288 S.W. 
271. 

8^ Ark.—Jenkins v. International L. 
Ins. Co., 232 S.W. 3, 149 Ark. 267. 

85. Mo.—Eyring v. Kansas City Life 
Ins. Co., 129 S.W.2d 1086, 234 Mo. 
App. 828. 

86. U.S.—American Life Ins. Co. of 
Alabama v. Hutcheson, C.C.A 
Tenn., 109 P.2d 424, certiorari de¬ 
nied 60 S.Ct 898, 310 U.S. 625, 
84 L.Bd. 1397-Equitable Life As¬ 
sur. Soc. v. McBlroy. Mo., 83 P. 631, 
28 C.C.A 366—Kohen v. Mutual 
Reserve Fund Life Ass'n, aC.Mo., 
28 P. 706. 

Ala—^Alabama Gold Life Ins. Co. v. 
Mayes, 61 Ala 163. 

Ind.—^Metropolitan Life Ins. Co. v.. 
Brady. 174 N.E. 99, 96 Ind.App. 664. 

La—^Harding v. Metropolitan Life 
Ins. Co., App., 188 So. 177. 

Mont.—-Weaver v. West Coast Life 
Ins. Co., 42 P.2d 729, 99 Mont 296. 

Wyo.—^Raymond v. National Life 
Ina Co., 273 P. 667, 40 Wyo. 1. 

Effect of delay in passing on appli¬ 
cation for insurance generally see 
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returned if the application was not approved or no 
notice of action was given thereon within a speci¬ 
fied time, insurer reserves that time to accept or 
reject the application.®"^ An insurance company is 
entitled to a reasonable time wdthin which to in¬ 
vestigate and act on the application,®® and if death 
occurs before it has acted and before expiration 
of that reasonable period, no liability results.®^ 
What is a reasonable period depends on the facts 
of each case.^O When the reasonable period ex¬ 
pires and insurer fails to communicate its rejec¬ 
tion to applicant and also fails to return the amount 
paid with the application, applicant may assume, at 
least for a time, that the application has been ac¬ 
cepted,®! and insurer will be liable for the loss re¬ 
sulting from applicant’s failure to attempt to place 
the insurance elsewhere in reliance on his assump¬ 
tion of acceptance,®® even though the company’s de¬ 
cision to reject was communicated to its agent w'ho 
embezzled the pa 3 rment and failed to notify appli¬ 
cant of the rejection.®® 

cc. Estoppel 

The company may be estopped to deny an acceptance 


of an application for life insurance where the applicant 
was led to believe, and did believe, that it had been ac¬ 
cepted; but there can be no estoppel where the applicant 
was not misled into believing the insurance was effective. 

The company may be estopped to deny an ac¬ 
ceptance of an application for life insurance where 
the applicant was led to believe, and did believe, 
that it had been accepted,®^ as where an officer or 
agent, clothed with authority to transmit informa¬ 
tion for the company as to such matters, notified 
the applicant that his application had been accept¬ 
ed, or, without expressly saying so, led him to be¬ 
lieve that it had been;®® but the company is not 
bound by false statements of a soliciting agent, 
without express or implied authority to act in the 
matter, that the application had been accepted,®® 
and in the absence of knowledge or notice of such 
false representations is not estopped to deny that 
it had accepted the application.®" Furthermore, the 
company is not estopped to deny acceptance of the 
application where the applicant was not misled into 
believing that the insurance w^as effective;®® un¬ 
der such circumstances estoppel does not result 
from reasonable delay in accepting an application®® 


supra subdivision a (2) (d) aa 

(bb) of this section. 

87. Ariz.—^New York Life Ins. Co. 
V. Lawrence, 104 P.2d 165, 56 Ariz. 
28. 

N.T.—^Hu^rhes v. John Hancock Mut. 
Life Ins. Co.. 297 N.T.S. 116, 163 
Mlsc. 31. 

83. La.—^Harding: v. Metropolitan 
Life Ins. Co., App., 188 So. 177. 

89. La.—^Harding v. Metropolitan 
Life Ins. Co., supra. 

Miss.—Jacobs v. New York Life Ins. 
Co.. 15 So. 639, 71 Miss. 658. 

9a U.S.—^American Life Ins. Co. of 
Alabama v. Hutcheson, C.C.A.Tenn., 
109 F.2d 424, certiorari denied 60 
S.Ct. 898, 310 U.S. 625, 84 L.Ed. 
1397. 

La—^Harding v. Metropolitan Life 
Ins. Co., App., 188 So. 177. 

91. U.S.—^American Life Ins. Co. of 
Alabama v. Hutcheson, C.C.ATenn., 
109 F.2d 424, certiorari denied 60 
S.Ct. 898, 310 U.S. 625, 84 L.Ed. 
1397. 

La.—^Harding v. Metropolitan Life 
Ins. Co., App., 188 So. 177. 

N.J.—^Heck V. F^dentlal Ins. Co. of 
America,- 184 A. 777, 116 N.J.Law 
444. 

92. U.S.—^American Life Ins. Co. of 
Alabama v. Hutcheson, C.C.A 
Tenn., 109 P.2d 424, certiorari de¬ 
nied 60 S.Ct 898, 310 U.S. 625, 84 
L.Bd. 1397. 

La.—^Harding v. Metropolitan Life 
Ins. Co., App., 188 So. 177. 

-93. La.—^Harding v. Metropolitan 
Life Ins. Co., App., 188 So. 177. 


94. U.S.—Peoples Life Ins. Co. v. 
*Whlteslde, C.C.A.Tex., 94 F.2d 409, 
certiorari denied 58 S.Ct. 949, 304 
U.S. 567, 82 L.Ed. 1533. 

Mo.—Fitzgerald v. Colorado Life Co.. 
116 S.W.2d 242, 233 Mo.App. 235— 
Heed v. Prudential Ins. Co., 73 S. 
W.2d 1027, 229 Mo.App. 90. 

95. U.S.—Peoples Life Ins. Co. v. 
Whiteside, C.C.A.Tex., 94 P.2d 409, 
certiorari denied 58 S.Ct. 949, 304 
U.S. 567, 82 L.Ed. 1533. 

Mo.—^Reed v. Prudential Ins. Co., 73 
S.W.2d 1027, 229 Mo.App. 90. 

9a Iowa.—^Beyer v. Central Life 
Ins. Co. of Illinois, 201 X.W. 577, 
199 Iowa 245. 

97. Iowa.—^Beyer v. Central Life 
Ins. Co. of Illinois, supra. 

98. Tex.—Beaty v. Southland Life 
Ins. Co., Civ.App., 28 S.W.2d 895, 
error dismissed. 

Estoppel to deny acceptance of ap¬ 
plication for insurance generally 
see supra subdivision a (2) (d) aa 
(cc) of this section. 

Apxdication for life ixLsnxaiLoe held 
not to mislead illiterate applicant in¬ 
to believing insurance, without insur¬ 
er's acceptance, would be effective 
from medical examination.—Beaty v. 
Southland Life Ins. Co., supra. 

Ciroular letter, ostensibly from 
president of insurance company, ex¬ 
pressing personal appreciation of ap¬ 
plication, was held not to constitute 
estoppel.—Beaty v. Southland Life 
Ins. Co., supra. 


Personal loan ftom agent to appU- 
caat 

Where insurer’s agent lent appli¬ 
cant money for premium, which ben- 
eflciary repaid to agent after appli¬ 
cant's death, this did not estop in¬ 
surer to deny acceptance of applica¬ 
tion.—Beaty v. Southland Life Ins. 
Co., supra. 

Where delay was applicant’s fault 

^^'here failure to complete life in¬ 
surance contract was due to appli¬ 
cant's misrepresentations in applica¬ 
tion and delay in filling out new pa¬ 
pers requested by insurer, loss re¬ 
sulting from insured's death with¬ 
out having obtained insurance was 
not Insurer's fault, and hence did 
not make insurer liable for damages 
on theory that applicant thought he 
was Insured and therefore sought 
no insurance with another company. 
—^W’arren v. New York Life Ins. 
Co., D.C.Lia., 37 F.Supp. 358. affirmed, 
C.C.A., 12S P.2d 671. 

99. Ala.—Ivie v. International Life 

Ins. Co.. 117 So. 176, 217 Ala. 569. 
Tex.—Connecticut Mut Life Ins, Co. 

V. Rudolph, 45 Tex. 454. 

Delay held not nnraaBOiiabla 

Thirteen days' delay in accepting 
application for double Indemnity cov¬ 
erage, where insurer was engaged in 
process of obtaining additional infor¬ 
mation as to whether insured drove 
delivery truck in addition to clerking 
in grocery store, although Inspection 
report disclosed that Insured did not 
drive truck, so that his application 
would probably have been accepted 
had he lived.—^Zielinski v. General 
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or returning a premium paid.i The offeree has a 
right to rely on statements of the agent of an in¬ 
surance company offering to insure him as to the 
contents of an acceptance receipt required to make 
the insurance effective, and is not required to scru¬ 
tinize it to determine whether or not the agent’s 
representations were true.2 A life insurance com¬ 
pany’s estoppel to deny the existence of the insur¬ 
ance contract does not preclude it from making 
such defense as it has to the merits in an action 
on such contract^ 

d. Marine Insurance 

No contract of marine insurance arises until an ap¬ 
plication therefor has been accepted by the company; 
but acceptance of the risk constitutes a contract. 

There is no contract of marine insurance unless 
and until the application has been accepted by the 
company a provisional application for marine in¬ 
surance is merely a request for a certificate and 
does not effect insurance.^ Where, after the ex¬ 
piration of a marine policy, the insurance is contin¬ 
ued under its terms by an agreement covering an¬ 
other and more extensive voyage, the acceptance 
of the risk under such agreement constitutes a new 
and distinct contract of insurance.® 

e. Fidelity Insuraiice 

Fidelity insurance may be Issued on the application 
of either the employer or the employee, and acceptance 
of the application and mailing of the policy puts the 
contract In force. 

Fidelity insurance sometimes is issued on the ap¬ 
plication of the employer^ and sometimes on the 


application of the employee.® Acceptance of an ap¬ 
plication and mailing of the bond or policy are all 
of the acts that are necessary to put the contract 
in force.® 

§ 233. Medical Examination 

An applicant for life insurance usually Is required to 
submit to a medical examination, and under some agree¬ 
ments such examination concludes the contract. 

Although the issuance of a life insurance policy 
without a previous medical examination of insured 
is authorized under some statutes,^0 under other 
statutes a life insurance company cannot issue a 
policy to any person until the applicant has been 
examined by a physician duly licensed and appoint¬ 
ed by the company as its medical examiner^i and 
has satisfactorily passed the examination and 
apart from statute an applicant for life insurance 
usually is required to submit to a physical or medi¬ 
cal examination.!® Statutes requiring a medical 
examination have been held not to make void a pol¬ 
icy issued without previous examination.Where 
an agreement is made to insure, provided a medical 
examination of the applicant shows that he is in 
sound bodily health and an insurable risk, a satis¬ 
factory medical examination concludes the con¬ 
tract.!® 

A medical examination, within the meaning of a 
conditional stipulation for the taking effect of the 
insurance on the date of the examination, means a 
final examination,!® or an examination that the ap¬ 
plicant desires to submit to the company as a part 
of his application,!7 a medical examination made by 
an agent of the company and to be forwarded to 


American Life Ins. Co., SIo.App., 96 

5. W.2d 1069. 

1. Mo.—Zielinski v. General Amer¬ 
ican Life Ins. Co., supra. 

2. Okl.—Clark v. National Aid Life 
Ass'n, 67 P.2d 832, 177 Okl. 187. 

3. Mo.—Fitzgerald v. Colorado Life 
Co., 116 S.W.2d 242, 238 Mo.App. 
286. 

Defenses in actions on policies gen¬ 
erally see infra § 1248. 

4. U.S.—^Delaware Ins. Co. v. S. S. 
White Dental Mfg. Co., Pa.. 109 F. 
334, 48 CC.A. 382, 66 L.R.A. 387, 
reversing, D.C.. 106 P. 642, and 
certiorari denied 22 S.Ct. 937, 183 
U.S. 700, 46 L.Ed. 896. 

Conditional aooeptanoe 

Mich.—Gauntlett v. Sea Ins. Co., 86 

• N.W. 1047. 127 Mich. 504. 

38 C.J. p 1017 note 61 [c]. 

6. U.S.—St. -Paul Plre & Marine Ins. 
Co. V. Pure Oil Co., C.C.A.N.T.. 63 
F.2d 771, reversing. D.C., 68 F.2d 
393. 


e. Md.—Leftwlch v. Royal Ins. Co., 
46 A. 1010, 91 Md. 696. 

7. U.S.—Phenix Ins. Co. v. Guaran¬ 
tee Co. of North America, Neb., 116 
F. 964, 58 aCA. 360. 

8. Ark.—^Title Guaranty & Surety 
Co. V. Bank of Pulton, 117 S.W. 
537. 89 Ark. 471, 33 L.R.A.,N.S.. 
676. 

25 C.J. p 1089 note 6. 

9. Ark.—Title Guaranty & Surety 
Co. V. Bank of Fulton, supra. 

Delivery of policy generally see in¬ 
fra S 268. 

10. N.C.—^Eckard v. Metropolitan 
Life Ins. Co., 186 S.B. 671. 210 N. 
C. 130. 

11. Ind.—State v. Willett, 86 N.E. 
68. 171 Ind. 296. 23 L.R.A..N.S.. 
197. 

Mo.—Sturgeon v. Pioneer Life Ins. 

Co.. App., 186 S.W. 1192. 

Medical examination as part of ap¬ 
plication see supra § 232 c (2) (a). 
Submission to medical examination 
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as consideration for executory 
agreement see supra § 229 a (3). 

Waiver of medical examination see 
infra S 276. 

12. Ind.—State v. Willett, 86 N.EL 
68. 171 Ind. 296, 23 L.RA..N.S., 
197. 

13. Ga.—^McGlothln v, U. S. Nat. 
Life & Casualty Co., 136 S.BI 636,. 
36 Ga.App. 825. 

87 C.J. p 381 note 97. 

14. N.C.—^McNeal v. Life & Casualty 
Ins. Co. of Tennessee. 135 S.E. 800, 
192 N.C. 460. 

16. Ohio.—Columbus Mut. Life Ins- 
Co. V. Ford. 19 Ohio Clr.Ct..N.S., 
664. 34 Ohio Cir.Ct 479. 2 Ohio- 
App. 410. 

37 C.J. p 381 note 1. 

lei Ky.—^Northwestern Mut Life 
Ins. Co. V. Neafus, 140 S.W. 1026. 
146 Ky. 663. 36 L.R.A..N.S.. 1211. 

17. Ky.—^Northwestern Mut Life 
Ins. Co. V. Neafus, supra. 



44 C.J.S. 


INSURANCE 


§ 284 


it,IS and not an examination to be retained by the 
examiner at the request of, or under an agreement 
or arrangement with, the applicant's 

Under some circumstances a policy is not vitiat¬ 
ed by the failure of an agent to make a personal 
examination of the applicant as required by a rule 
of the company,20 it has been held that the com¬ 
pany is not bound by the report of an examining 
physician where he is its agent only to make an 
examination and report the result of it and is with¬ 
out authority to make a contract of insurance.^! 
The remedy for breach by an applicant for insur¬ 
ance of his implied obligation to submit to a medi¬ 
cal examination to determine his fitness as an in¬ 
surance risk is not an action on a note given by 
him as advance premium, but an action for damages 

to insurer.22 

§ 234. Nature of Subject Matter 

a. In general 

b. Fire insurance 

c. Hail insurance 

d. Life insurance 

a. tn General 

Almost any contingent event which may cause a 
loss or create a liability may be Insured against, and any¬ 
thing of appreciable monetary value the loss or depriva¬ 
tion of which will result in a pecuniary detriment may 
be the subject matter of insurance. Only an employee Is 
Insurable under a policy of group Insurance. 

Almost any contingent or unknown event which 
may cause a loss or create a liability may be in¬ 
sured against and anything of appreciable mon¬ 
etary value may be the subject matter of insur¬ 
ance in favor of one who may suffer a detriment to 

18. Ky.—^Northwestern Mut Hfe 
Ins. Co. V. Neafus, supra. 

19, Ky.—^Northwestern Mut Life 
Ins. Co. V. Neafus, supra. 

ao. U.S.—Phillips V. Union Cent 
Life Ins. Co., CC.Ga.. 101 P. 38. 
reversed on other grrounds 102 F. 

19. 41 C.C.A. 263. 

37 C.J. p 381 note 6. 

21. Mass.—Gallant v. Metropolitan 
Life Ins. Co.. 44 N.B. 1073, 167 
Mass. 79. 

Heport as estoppel see infra S 276. 

22. Kan.—^Naahvllle State Bank v. 

Welaer, 282 P. 618, 117 Kan. 889. 

23- Okl.—Toungr v. Stephenson, 200 
P. 226. 82 Okl. 239. 24 A.L.R. 978. 

24. OkL—Toung v. Stephenson, su¬ 
pra. 

Insurable interest see supra §9 175- 

222 . 

Intoxicating liquors as subject of In¬ 
surance see the C.J.S. title Intoxi¬ 
cating Liquors S 494, also 83 C.J. p 
661 notes 51-66. 


his pecuniary interest in case of its loss or deterio¬ 
ration or of his deprivation of or failure to realize 
it.24 Freight of itself i-*' a subject of insurance, ^5 
at least in the United States and in England,^6 but 
not in France or Italy, so far as it rests in expec¬ 
tancy only ;27 and record title to property is a sub¬ 
ject of insurance-* notwithstanding provisions in 
recording acts as to constructive notice.^® 

Group insurance policies are issued to the em¬ 
ployer to insure employees,*® and one who is not 
an employee is not insurable thereunder.*^ An em¬ 
ployee is entitled to coverage under a certificate 
issued to him only while he remains in the employ 
of the employer.®* 

b. Fire Insurance 

In general every interest of advantage in property, 
corporeal or Incorporeal, or anything In which a property 
right may exist may be the subject of Are insurance. 

In general every interest of advantage in prop¬ 
erty, corporeal or incorporeal, is insurable against 
loss by fire at actual value and full indemnity;** 
an 3 'thing in which a property right may exist is 
insurable whether or not it has what is properly 
called a value or price.® 4 The thing insured is 
not the property described but the interest or estate 
of the insured therein.*® So there may be distinct 
insurable interests in the same property, and the 
separate interest of the insured may be covered by 
a policy.*® It has been said, however, that land, 
not being subject to loss by fire, is not insurable.*^ 

Profits. Any reasonable expectation of profit or 
advantage to be derived from the thing insured is 
a proper subject of fire insurance,** and this in¬ 
cludes rents and profits from the lease of a build- 

tract as to commencement and dur¬ 
ation of risk see infta S 339 b. 

U.S.—Schumacker v. North Brit¬ 
ish & Mercantile Ins. Co., C.C.A. 
Wash., 2 F.2d 509. 

34. La.—Bell v. Western Marine & 
Fire Ins. Oo., 5 Rob. 428, 39 Am.D. 
542. 

35. N.T.—Smith v. Northern Ins. Oo. 
of New York, 250 N.T.S. SO, 232 
App.Div. 354. 

Fire insurance as personal contract 
see supra § 224. 

38. U.S.—Nelson v. Continental Ins. 
Co.. Tenn., 182 P. 783, 105 C-CA. 
216, 81 L.R.A..N.S.. 598. 

Ohio.—Roots V. Cincinnati Ins. Co., 1 
Dlsn. 188, 12 Ohio Dec*. Reprint, 
585. 

Persons having distinct insurable in¬ 
terests see supra §S 182-194. 

37. Va.—Mutual Assur. Soc. v. Holt, 
29 Gratt. 612, 70 Va. 612. 

38. U.S.—Schumacher v. North Brit- 


85. U.S.—^Richardson & Sons v. Jen¬ 
kins S. S. Co.. aC.A.Mich., 44 F.2d 
759, certiorari denied James Rich¬ 
ardson & Sons V. Jenkins S. S. Co., 
51 S.Ct 345, 288 U.S. 821, 75 L.Ed. 
1436. 

38 C,J. p 1013 note 66. 

88. Mass.—^McGaw v. Ocean Ins. Co., 
23 Rck. 405. 

38 C.J. p 1013 note 66. 

87, N.T.—Tom v. Smith. 3 Cai. 245. 

28. Cal.—Title Insurance & Trust 
Co. V. City of Los Angeles, 214 P. 
667, 61 CaLApp. 233. 

89. Cal.—^Title Insurance 4b Trust 
Co. V. City of Los Angeles, supra. 

30. Mich.—^Hawthorne v. Metropoli¬ 
tan Life Ins. Co., 280 N.W. 777. 
285 Mich. 329. 

31. Mich.—Hawthorne v. Metropol¬ 
itan Life Ins. Co., supra. 

32. Mich.—^Hawthorne v. Metropoli¬ 
tan Life Ins. Co., supra. 

Construction of group Insurance con- 
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ing.38 Profits must be insured as such, however, 
and the policyholder cannot recover for their loss 
merely as incident to the business under a general 
policy.^® A provision authorizing recovery for 
business loss only on a per diem basis during the 
suspension of business is valid and enforceable.^^ 
While the use and occupation of property may be 
covered by fire insurance, those terms do not in¬ 
clude profits of the business, but only the business 
use of which the property is capable.^2 Ji has been 
held that royalties to be paid for the exclusive use 
of a patent will support fire insurance on the plant 
in which the article covered by such patent is man- 

ufactured.'*^ 

Prohibited property. Even though the agent of 
insurer is prohibited from insuring property of a 
specified character,nevertheless a policy on such 
property, duly issued, will be binding on the com- 
pany.45 The charter of a company limiting the sub¬ 
ject of insurance will be liberally construed to sus¬ 
tain the policy.^® 

c. Hail Insurance 

Policies of hail insurance generally cover loss of, or 
damage to, crops, although they may cover damage to 
buildings and livestock. 

Policies of hail insurance generally cover and 
are confined to loss of, or damage to, crops, al¬ 
though they may cover loss of, or damage to, farm 
buildings and live stock.47 a policy insuring grow¬ 
ing grain covers grain which has matured and is 
ready for harvesting at the time of the loss, al¬ 


though not in the actual state of growth, where 
it has not reached such a state of overripeness as 
that it is not worth the expense of harvesting.^® 
Where the subject matter of the insurance is reg¬ 
ulated by statute, such statutes control.^® 

d. Life Insurance 

The subject matter of a life insurance policy Is the 
life Insured. 

The subject matter of a policy of life insurance 
is the life insured.®® A married woman is some¬ 
times authorized by statute to cause her husband’s 
life to be insured for her separate use.®i 

§ 235. Existence and Condition of Subject 
Matter 

a. In general 

b. Fire insurance 

c. Marine insurance 

a. In General 

Although the parties may contract with reference to 
losses that may possibly have already occurred, as a gen¬ 
eral rule a contract of Insurance la Invalid where the sub¬ 
ject matter thereof Is not in existence at the time the 
risk attaches and that fact Is known to one of the par¬ 
ties. 

A contract of insurance is invalid where the sub¬ 
ject matter thereof is not in existence at the time 
the risk attaches and that fact is known to one of 
the parties.®® No legal obstacle prevents parties, 
however, if they so desire, from entering into con- 


Ish & Mercantile Ins. Co., C.C.A. 
Wash., 2 P.2d 609. 

Mass.—Putnam v. Mercantile Marine 
Ins. Co., 5 Mete. 386. 

26 C.J. p 40 note 26. 

39. La.—^Leonarda v. Phoenix Assur. 
Co., 2 Bob. 131, 38 Ain.D. 205. 

26 C.J. p 40 note 27. 

40. La.—Leonarda v. Phoenix Assur. 
Co., supra. 

26 C.J. p 40 note 30. 

41. U.S.—^Hudson Mfg. Co. v. New 
York Underwriters' Ins. Co., C.C.A. 
Wis., 33 F.2d 460. 

42. N.T.—^Michael v. Prussian Nat. 
Ins. Co., 63 N.E. 810, 171 N.T. 26. 

26 C.J. p 41 note 33. 

43. N.T.—National Pllteringr Oil Co. 
V. Citizens’ Ins. Co., 13 N.B. 837, 
106 N.T. 635, 60 Am.R. 473. 

44. Mass.—Harris v. Insurance Co. 
of North America, 77 N.E. 493, 190 
Maas. 361, 4 L.R.A.,N.S., 1137. 

26 C.J. p 41 note 35. 

4B. Ill .—MtxuBL Ins. Co. v. Magruire, 
51 m. 342. 

Mass.—Citizens’ Mut Fire Ins. Co. v. 
Sortwell, 8 AUen 217. 


46. Minn.—^Langrworthy v. C. C. 
Washburn Flouring: Mills Co., 79 
N.W. 974. 77 Minn. 256. 

Vt.—Swift V, Vermont Mut. Fire Ins. 
Co., 18 Vt. 305. 

47. Minn.—^Delaware Farmers’ Mut 
Fire Ins. Co. v. Wagner, 57 N.W. 
656, 56 Minn. 240. 

48. Tex.—St Paul Fire & Marine 
Ins. Co. V. Pipkin, Civ.App., 207 S. 
W. 360. 

49. Minn.—^Delaware Farmers’ Mut 
Fire Ins. Co. v. Wagnier. 57 N.W. 
656. 56 Minn. 240. 

Okl.—State Mut. Ins. Co. v. Cleven¬ 
ger, 87 P. 683, 17 Okl. 49. 

29 C.J. p 206 note 8. 

50. U.S.—^Equitable Life Assur. Soc. 
V. McElroy, Mo., 83 F. 631, 28 C. 
C.A. 365. 

Construction as to parties see infra 
§ 308. 

Insurable interest see supra §§ 199- 

212 . 

Insurance contracts of Infants see 
Infants S 76 b. 

51. N.T.—^Brummer v. Cohn, 86 N.T, 
11, 40 Am.B. 508. 

37 C.J. p 379 note 43, 
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Policy on husband’s life for benefit 
of wife: 

As separate property see Husband 
and Wife § 237. 

Proceeds as liable for wife’s debts 
see Husband and Wife § 806. 

52. Fla.—^Massachusetts Bonding & 
Insurance Co. v. Hoxie, 176 So. 480, 
129 Fla. 332. 

Ill.—Week V. Federal Automobile 
Ins. Ass’n, 239 Ill.App. 610. 

Ind.—Cellna Mut Casualty Co. v. 
Baldridge, 10 N.E.2d 904, 213 Ind. 
198, rehearing denied 12 N.E.2d 258, 
213 Ind. 198. 

Kan.—Matlock v. Hollis, 109 P.2d 119, 
125, 153 Kan. 227, citing Oozpns 
Juxls. 

N.C.—McCain v. Hartford Live Stock 
Ins. Co., 180 S.B. 186, 190 N.C 
649. 

Wash.—Hansen v. Continental Cas¬ 
ualty Co., 287 P. 894, 166 Wash. 691 
—O. M. Gaudy. Inc., v. North Car¬ 
olina Home Ins. Co., 260 P. 267, 
145 Wash. 376. 

32 C.J. p 1109 note 40. 

Authority of agent to issue policy 
covering kifown loss see supra 5 
228. 
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tracts of insurance to protect against loss that may 
possibly have already occurred.B3 Thus the policy 
may be valid where, although the loss has already 
occurred, that fact is unknown to both parties and 
the terms of the policy cover the loss,54 as where 
the policy is antedated and the loss occurred after 

the date specified.®^ 

b. Fire Insnraiice 

Generally a policy of Are Insurance covering prop¬ 
erty not In existence Is Invalid, although the parties may, 
by antedating the contract, cover a loss which, unknown 
to the insured, has already occurred. 

It is an elementary principle of the law of fire 
insurance that the property insured must be in ex¬ 
istence at the time when the risk attaches,®® and if 
at that time, although without the knowledge of 
either party, the property is not in existence, there 
is no valid insurance.®? Indeed it is usually stip¬ 
ulated that the policy does not cover a loss which 
has already occurred or a risk which has been ma¬ 
terially increased by facts not within the knowledge 
of insured;®® but, in the absence of a controlling 
provision in the contract, an increase in the risk 
just before the policy is to take effect does not 
prevent the policy from attaching, the property in¬ 
sured being then in'existence and undamaged.®® 


§ 235 

The parties may, by antedating the contract, cover 
a loss which has already occurred,®® provided the 
fact of loss is not known to insured; but if the loss 
is known to insured, and not to insurer, the contract 
is invalid.®^ Where insurer has not given the agent 
authority to make a contract of insurance, but the 
agent fon,vards an application for approval after 
the loss, but before knowledge thereof, which the 
company accepted, there is no valid insurance.®- 

Bumhig property. Insurance against loss by fire 
of goods while in the custody of a common carrier 
does not become operative on goods which were on 
fire at the time of shipment even though there is 
no express exception of that nature in the policy,®® 
and, where part of the shipment was on fire at that 
time, there can be no recovery for loss of goods 
not actually on fire at that moment.®'* 

c. Marine Jnsnrance 

Policies of marine insurance ordinarily are condi¬ 
tioned on the existence of the subject of Insurance at 
the time the policies are written, but the rule is other¬ 
wise where subject matter at a distance Is insured 'Most 
or not lost.” 

Ordinarily policies of marine insurance are con¬ 
ditioned on the existence of the subject of insur¬ 
ance at the time the policies are written;®® but the 
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53- U.S.—^U. S. V. Patryas, Ill., 58 S. 
Ct. 551, 303 U.S. 341, 82 L.Ed. 883, 
afflrmlne, C.C.A., 90 F.2d 715, cer¬ 
tiorari granted 58 S.Ct 142, 302 
U.S. 676, 82 L.Ed. 522—^tate Mut. 
Life Aasur. Co. of Worcester, 
Mass., V. Heine, D.C.Ky., 49 P. 
Supp. 786, affirmed, C.C.A., 141 P. 
2d 741. 

Construction of contract as to com¬ 
mencement and duration of risk see 
infra SS 329-335. 

Antomohlle liability Insuzar may 
assume risks antedating policy date, 
and will be liable for loss occurring 
before actual policy date, but only 
in case there is no fraud or con¬ 
cealment of loss by insured.—Con¬ 
tinental Casualty Co. v. Lanzlsero, 
181 A. 170. 119 N.J.Bq. 166. 

64b N.T.—Pendergast v. Globe & 
Rutgers Fire Ins. Co. of City of 
New York. 159 N.E. 188, 246 N.Y. 
896, reversing 221 N.Y.S. 874, 219 
App.Div. 864, and reargument de¬ 
nied 161 N.E. 176, 247 N.Y. 646— 
Orto V. Poggioni. 281 N.Y.S. 16. 17. 
245 App.Div. '782. citing Corpns 
•Toils, and affirmed 2 N.K2d 690, 
271 N.Y. 651. 

32 C.J. p 1109 note 41. 

Plre insurance see infra subdivision 
b of this section. 

Marine Insurance see infra subdivi¬ 
sion c of this section. 

55. U.S.—El Dia Ins. Co. v. Sinclair, 
N. Y., 228 P. 833, 148 C.C.A, 231. 


I certiorari denied 36 S.Ct 449, 241 

U. S. 661, 60 L.Bd. 1226. 

Utah.—Continental Casualty Co. v. 
State Industrial Commission. 210 
P. 127, 61 Utah 16. 

56. Idaho.—Burdick v. California 
Ins. Co. of San Francisco, 295 P. 
1006, 1006, 50 Idaho 827. quoting 
Oozpris TozIb. 

N.Y.—^Metzger v. .®tna Ins. Co., 240 
N.Y.S. 766, 229 App.Div. 26. 

Tex.—^Hulen v. American Cent Ins. 
Co., Com.App., 45 S.W.2d 570, re¬ 
versing American Central Ins. Co. 

V. Hulen, Civ.App., 30 S.W.2d 563 
—^Alliance Ins. Co. v. Continental 
Gin Co.. Com.App.. 285 S.W. 257, 
reversing. Civ.App., 274 S.W. 299, 
and reformed. Com.App.. 287 S.W. 
244—^U. S. Fire Ins. Co. of New 
York V. Fife, Civ.App., 6 S.W. 2d 
211, 215, error dismissed, quoting 
Coipus Toils. 

Wash.—Sholund v. Detroit Fire & 
Marine Ins. Co., 19 P.2d 395, 172 
Wash. 111. 

26 C.J. p 40 note 10. 

57. U.S,—Royal Ins. Co. v. Smith. 
C.C.A, 77 F.2d 157, reversing, D. 
C., Smith V. Royal Ins. Co., 5 F. 
Supp. 435—^E1 Dia Ins. Co. v. Sin¬ 
clair, N.Y., 228 F. 833, 143 C.C.A. 
231. certiorari denied 36 S.Ct 449. 
241 U.S. 661, 60 L.Ed. 1226. 

Idaho.—^Burdick v. California Ins. Co, 
of San Francisco, 295 P. 1005, 1006, 
50 Idaho 327, quoting Goipos To¬ 
ils. 
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Tex.—U. S. Fire Ins. Co. of New 
York V. Fife, Civ.App., 6 S.W.2d 
211, 215, error dismissed, quoting 
Corpus Toils. 

sa Ind.—Mark v. -Etna Ins. Co., 29 
Ind. 390. 

59. U.S.—Springfield Fire & Marine 
Ins. Co. V. National Fire Ins. Co.. 
C.C.A.Iowa. 51 F.2d 714, 76 A.L.R. 
1287. 

90. U.S.—^E1 Dia Ins. Co. v. Sinclair, 
N.Y., 228 F. 833, 143 C.C.A. 231. 
certiorari denied 36 S.Ct 449, 241 

U. S. 661, 60 Ii.Ed. 1226. 

26 C.J. p 40 note 13, p 100 note 4. 
Construction of fire insurance con¬ 
tract as to commencement and du¬ 
ration of risk see infra § 331. 

61. Minn.—^Wales v. New York Bow¬ 
ers' Fire Ins. Co., S3 X.W. 322, 37 
Minn. 106. 

26 C.J. p 40 note 14. p 100 note 4. 

62. Ga.—Fireman’s Fund Ins. Co. 

V. Rogers, 33 S.E. 954, lOS Ga. 
191. 

Authority of agent to issue policy 
covering property to his knowledge 
already destroyed see supra S 228. 

63. Mass.—^Edward Rose Co. v. 

Globe & Rutgers Fire Ins. Co., 160 
N.E. 306, 262 Mass. 469. 

64. Mass.—^Edward Rose Co. v. 
Globe & Rutgers Fire Ins. Co., 
supra. 

65. U.S.—^Export S. S. Corporation 
V. American Ins. Co., Newark, N. 
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rule is otherwise where the subject matter is at a 
distance and is insured “lost or not lost,”®® and in 
such case insured may have a recovery even though 
the vessel is lost before the contract was entered 
into.®"^ Certificates of marine insurance issued aft¬ 
er losses known to both parties cannot affect the 
parties* rights,®® and, if insured has knowledge of 
the loss before the contract is concluded, the con¬ 
tract ordinarily is not enforceable,®® but there may 
be a recovery by the insured owner even if he had 
knowledge of the loss prior to the writing of the 
policy, provided the agents negotiating the insur¬ 
ance had no such knowledge and the owner diligent¬ 
ly attempted to communicate with the prospective 

insurer.70 

§ 236. -Existence of Life Insured 

A contract of life Insurance consummated after cessa¬ 
tion of the rife Insured is Invalid. 

A contract of life insurance consummated after 


the death of the person whose life constitutes the 
subject matter of the contract is invalid.^^ 

§ 237. -Life and Good Health at, or Prior 

to, Date of Policy 

While an Insurer may assume the risk of changes in 
the insured's health between the date of the application 
and the date of the policy, a policy may provide against 
such risk or make good health, on the date of the policy, 
a condition to liability. 

While an insurer may assume the risk of such 
changes in insured's health as may occur between 
the date of the application and the date of the is¬ 
suance of a policy,sometimes a policy provides 
that the company is not bound or does not assume 
any obligation unless at the date thereof insured is 
alive and in good or sound health, and such a pro¬ 
vision is a valid'7® condition precedent^^ to liability 
on the part of the company.*^® Under such a pro¬ 
vision the risk commences at the date of the pol¬ 
icy if the insured is alive at the beginning of that 


X, D.C.N.T., 26 F.Supp. 79. re¬ 
versed on other grrounds. C.C.A.. 
106 F.2d 9. opinion adhered to 108 
P.2d 1013, certiorari denied Amer¬ 
ican S. S. Owners Mut. Protection 
and Indemnity Ass'n v. Export S. 
S. Corporation and American Ex¬ 
port Lines. 60 S.Ct. 809. 309 U.S. 
686. 84 L.Ed. 1029. 

K.T.—Fendergast v. Globe & Rut¬ 
gers Fire Ins. Co. of City of New 
York, 159 N.E. 183. 246 N.T. 396. 
reversing 221 N.T.S. 874. 219 App. 
Div. 864. and reargument denied 
161 N.E. 176. 247 N.Y. 546. 

66. U.S.—^McLanahan v. Universal 
Ins. Co.. Md.. 1 Pet. 170. 7 L. 
Ed. 98. 

N.Y.—^Pendergast v. Globe & Rutgers 
Fire Ins. Co. of City of New York, 
159 N.E. 183. 246 N.Y. 396, revers¬ 
ing 221 N.Y.S. 874. 219 App.Div. 
364. and reargrument denied 161 N. 
B. 176. 247 N.Y. 646. 

38 C.X p 1016 note 23. 

Construction of marine insurance 
contract as to commencement and 
duration of risk see infra S 384. 

67. N.Y.—^Pendergast v. Globe & 
Rutgers Fire Ins. Co. of City of 
New York, supra. 

38 C.X p 1016 note 23. 

•68L U.S.—St Paul Fire & Marine 
Ins. Co. v. Pure Oil Co., C.C.A.N. 

Y. . 63 F.2d 771, reversing, D.C.. 
58 F.2d 393. 

69. Mich.—Gkiuntlett v. Sea Ins. Co.. 
86 N.W. 1047, 127 Mich. 604. 

38 C.X p 1016 note 25. 

70, U.S.—McLanahan v. Universal 
Ina Co.. Md., 1 Pet 170, 7 L.Ed. 
98. 

N.Y.—^Pendergast v. Globe & Rut¬ 
gers Fire Ins. Co. of City of New 


York. 159 N.E. 183, 246 N.Y. 896. 
reversing 221 N.Y.S. 874. 219 App. 
Div. 864, and reargument denied 
161 N.E. 176. 247 N.Y. 646—Snow 
V. Mercantile Mut. Ins. Co., 61 N.Y. 
160. 

71. U.S.—^Braman v. Mutual Life 
Ina Co. of New York, C.C.A.Minn., 
78 F.2d 891. 

Mass.—^Barle C. Dodds, Inc. v. Bos¬ 
ton Casualty Co.. 31 N.E.2d 7, 808 
Mass. 124. 

Mo.—^Doty V. Western & Southern 
Life Ins. Co„ 16 S.W.2d 712, 223 
Moj\.pp. 360. 

Tex.—Cox V. Pyramid Life Ins. Co., 
Civ.App., 160 S.W.2d 819, 821, error 
refused, citing Corpus Juris. 

Utah.—^Fleld v. Missouri State Life 
Ins. Co., 290 P. 979, 77 Utah 46. 

37 C.X p 385 note 91. 

72. U.S.—Stipcich v. Metropolitan 
Life Ins. Co., Or., 48 S.Ct 612, 
277 U.S. 311, 72 L.Ed. 895, revers¬ 
ing, D.C.. 8 P.2d 286. 

Duty to disclose change in physical 
condition occurring after applica¬ 
tion and before consummation of 
contract see infra § 694. 

Delivery of policy during lifetime 
and good health of applicant see 
infra S 266. 

Falsity or nonfulfillment of warran¬ 
ties, representations, or conditions 
precedent as to health and physical 
condition as ground for avoidance 
or forfeiture of life Insurance pol¬ 
icy see^ infra S 602. 

Issuance of policy during lifetime 
and grood health of applicant see 
infra § 262. 

Payment of first premium during 
lifetime and good health of appli¬ 
cant see infra § 271. 

73. Alsu—^Metropolitan Life Ins. Co. 
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V. Chambers, 146 So. 624, 226 Ala 
192—^National Life & Accident Ins. 
Co. V. Winbush, 110 So. 671. 672. 
215 Ala 349, cluing Corpus Jnzis. 
Mass.—Lopardl v. John Hancock 
Mut. Life Ins. Co., 194 N.E. 706, 
289 Mass. 492. 

R.I.—Chomey v. Metropolitan Life 
Ins. Co., 172 A. 392, 893, 64 R.I. 
261, citing Corpus Juris. 

Tenn.—^Metropolitan Life Ins. Co. v. 
Chappell, 269 S.W. 21. 151 Tenn. 
299—^Llfe & Casualty Ins. Co. v. 
Runnlon. 94 S.W.2d 405. 406. 20 
TenaApp. 13, citing Corpus Juris 
—National Life & Accident Ins. 
Co. V. Lewis, 89 S.W.2d 898, 19 
Tenn.App. 469. 

Tex.—^American Nat. Ins. Co. v. 
Lawson, 127 S.W.2d 294, 183 Tex. 
146. answer to certified question 
conformed to. Civ.App., 129 S-W. 
2d 418—^American Nat. Life Ins. 
Co. V. John R. Corley Co., Civ.App., 
73 S.W.2d 598. 

87 C.J. p 404 note 35. 

74. Miss.—National Life & Accident 
Ins. Co. V. Hugger, 131 So. 75. 77, 
158 Miss. 686, citing Corpus Juris. 
N.H.—^Karp v. Metropolitan Life Ins. 

Co., 164 A. 219, 86 N.H. 124. 

Tena—^Metropolitan Life Ins. Co. 
V. Chappell. 269 S.W. 21, 161 Tena 
299—^National Life & Accident Ins. 
Co. V. Lewis. 89 S.W.2d 898, 19 
Tena App. 469. 

Tex.—^American Nat. Ins. Co. v. Law- 
son. 127 S.W.2d 294, 133 Tex. 146. 
answer to certified question con¬ 
formed to, Civ.App., 129 S.W.2d 
418. 

37 C.J. p 404 note 86. 

76. D.C.—^Healy v. Metropolitan Life 
Ins. Co., 37 APP.D.C. 240: 

N.Y.—^Volker v. Metropolitan Life 
Ins. Co.. 21 N.Y.S. 466, 1 Misc. 874. 
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day and in sound health,and, if insured is alive 
and in good health at the beginning of that day, 
the insurance is effective notwithstanding he dies 
later in the day,77 but there can be no recovery on 
the policy where it appears that insured was not 
in sound health at the date thereof.'^* 

The liability of the company is determined by the 
fact of the sound health of insured at the date of 
the policy,79 and not by his apparent health^O or 
by his or anyone’s belief or opinion that he was 
in sound health^i at that time. In some jurisdic¬ 
tions, such a provision is held to be controlled by 


a “misrepresentation statute.”®^ The term “sound 
health,” within the meaning of such a provision, 
does not mean perfect health,S3 or imply absolute 
freedom from bodily infirmity or tendency to dis¬ 
ease,but the absence of any constitutional vice®® 
and of any disease which has a direct tendency to 
shorten life,*® or which materially increases the 
risk assumed,®'* or which seriously affects the gen¬ 
eral healthfulness of the system,s® in contradis¬ 
tinction to a mere temporary ailment or indisposi- 
tion.33 However, the term cannot be given a defi¬ 
nition that will apply in all cases the question 


76w Ala.—^National Life & Accident 
Ins. Co. V. Brldgreforth, 124 So. 886. 
220 Ala. 314. 

Construction of life policy as to com¬ 
mencement and duration of risk 
generally see infra S 333. 

77. Ga.—Metropolitan Life Ins. Co. 
V. Thompson, 93 S.E. 299, 20 Ga. 
App. 706. 

78. R.I.—Chomey v. Metropolitan 
Life Ins. Co., 172 A. 392, 393, 54 

R. I. 261, citing Corpus Juris. 

Tex.—^American Nat. Ins. Co. v. Law- 

son. 127 S.W.2d 294, 133 Tex. 146. 
answer to certified Question con¬ 
formed to, Civ.App., 129 S.W.2d 
418—^American Nat. Life Ins. Co. 
V. John R. Corley Co., Civ.App., 73 

S. W.2d 598—National Life & Acci¬ 
dent Co. of Nashville, Tenn. v. 
Taree, Civ.App., 8 S.W.2d 291, er¬ 
ror dismissed. 

87 C.J. p 404 note 38. 

79. Ga.—Industrial Life & Health 
Ins. Co. V. Winn, 200 S.B. 452, 59 
Ga.App. 289. 

Miss.—^National Life & Accident Ins. 
Co. V. Green, 2 So.2d 838, 839, 191 
Miss. 581, citing Corpus Juris. 
S.C.—Crocker v. Life Ins. Co. of 
Virginia, 191 S.B. 312, 813, 183 
S.C. 439, citing Corpus Juris. 

Tenn.—Metropolitan Life Ins. Co. v. 
Chappell, 269 S.W. 21, 151 Tenn. 
299—^National Life & Accident Ins. 
Co. V. Lewis, 89 S.W.2d 898, 19 
Tenn.App. 459—^Metropolitan Life 
Ins. Co. V. McGowan. 2 Tenn.App. 
341. 

37 C.J. p 404 note 89. 

80. Ga.—Industrial Life & Health 
Ins. Co. V. Winn, 200 S.E. 452, 59 
Ga.App. 289. 

S.C.—Crocker v. Life Ins. Co. of Vir¬ 
ginia. 191 S.E. 312, 313, 183 S.C. 
439, citing Corpus Juris. 

Tenn.—Metropolitan Life Ins.. Co. v. 
- Chappell, 269 S.W. 21. 161 Tenn. 
299—National Life & Accident Ina 
Co. V. Lewis. 89 S.W.2d 898, 19 
Tenn.App. 459—Metropolitan Life 
Ins. Co. V. McGowan, 2 Tenn.App. 
341. 

37 C.J. p 404 note 40. 

81. Tenn.—^Metropolitan Life Ins. 
Co. V. Chappell, 269 S.W. 21, 151 

44 0. J.S.-63 


Tenn. 299—National Life & Acci¬ 
dent Ins. Co. V. Lewis, S9 S.W.2d 
898, 19 Tenn.App. 459—Metropoli¬ 
tan Life Ins. Co. v. McGowan, 2 
Tenn.App. 341. 

Tex.—^American Nat Ins. Co. v. Law- 
son, 127 S.W.2d 294, 133 Tex. 146, 
answer to certified question con¬ 
formed to, Civ.App., 129 S.W.2d 
418—^American Nat. Life Ins. Co. 
V. John R. Corley Co., Civ.App., 73 
S.W.2d 598. 

37 C.J. p 404 note 41. 

82. Minn.—Schmidt v. Prudential 
Ins. Co. of America, 251 N.W. 6S3. 
190 Minn. 239. 

Mo.—^Hlcks V. Metropolitan Life Ins. 

Co., 196 Mo.App. 162, 190 S.W. 661. 
Statutes relating to misrepresenta¬ 
tions see infra § 595. 

Provision held not void as repuguaiit 
to statute 

Mo.—Smiley v. John Hancock Mut. 
Life Ins. Co. of Boston, Mass., 
App., 52 S.W.2d 12—Stephens v. 
Metropolitan Life Ins. Co., 176 
S.W. 253, 190 Mo.App. 673. 

83. Minn.—^Murphy v. Metropolitan 
Life Ins. Co., 118 N.W. 355, 106 
Minn. 112. 

Tenn.—^Metropolitan Life Ins. Co. v. 
Chappell. 269 S.W. 21, 151 Tenn. 
299—^National Life & Accident Ins. 
Co. V. Lewis. 89 S.W.2d 898, 19 
Tenn.App. 459. 

84. Tenn.—Metropolitan Life Ins. 
Co. V. Chappell, 269 S.W. 21. 151 
Tenn. 299—^National Life & Acci¬ 
dent Ins. Co. V. Lewis, 89 S.W.2d 
898. 19 Tenn.App. 459. 

85. Mont.—Schroeder v. Metropoli¬ 
tan Life Ins. Co.. 68 P.2d 1016.' 
103 Mont. 547. 

N.H.—^Packard v. Metropolitan Life 
Ins. Co.. 54 A, 287, 72 N.H. 1. 
Tenn.—^Metropolitan Life Ins. Co. v. 
Chappell. 269 S.W. 21, 151 Tenn. 
299—National Life & Accident Ins. 
Co. V. Lewis, 89 S.W.2d 898, 19 
Tenn.App. 459. 

88L Tenn.—^National Life &. Accident 
Ins. Co. V. Lewis, supra—Metro¬ 
politan Life Ins. Co. v. McGowan, 
2 Tenn.App. 341. 

87 C.J. p 405 note 45. 
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Sosured held not in sound health 
when afflicted with: 

(1) Bright's disease.—Metropolitan 
Life Ins. Co. v. Chappell. 269 S.W. 21, 
151 Tenn. 299. 

(2) Malignant condition of abdo¬ 
men.—American Nat. Life Ins. Co. v. 
John R. Corley Co., Tex.Civ.App., 73 
S.W.2d 598. 

(3) Paresis.—Wells v. John Han¬ 
cock Mut Life Ins. Co. of Boston, 
Mass., Mo.App.. 121 S.W.2d 172. 

(4) Pulmonary tuberculosis. 

Mo.—Smiley v. John Hancock Mut. 
Life Ins. Co. of Boston, Mass.. 
App., 62 S.W.2d 12. 

Tex.—^American Nat. Ins. Co. v. Law- 
son, 127 S.W.2d 294, 133 Tex. 146, 
answer to certified question con¬ 
formed to, Civ.App.. 129 S.W. 2d 
418. 

(5) Tuberculosis of throat—^Amer¬ 
ican Nat. Ins. Co. v. Potts, 132 S.E. 
142, 35 Ga.App. 32. 

(6) Valvular heart disease.—^Karp 
V. Metropolitan Life Ins. Co., 164 A. 
219, 86 N.H. 124. 

87. Ala.—^National Life & Accident 
Ins. Co. V. Bridgeforth, 124 So. 
886, 220 Ala. 314. 

88 . Ga.—Industrial Life & Health 
Ins. Co. V. Winn, 200 S.E. 452, 59 
Ga.App. 289. 

Mont.—Schroeder v. Metropolitan 
Life Ins. Co., 63 P.2d 1016, 103 
Mont. 547. 

Ohio.—^Metropolitan L. Ins. Co. v. 
Howie, 56 N.E. 90S. 62 Ohio St 204. 

89. Mont.—Schroeder v. Metropoli¬ 
tan Life Ins. Co., 63 P.2d 1016, 103 
Mont. 547. 

N.H.—Packard v. Metropolitan Life 
Ins. Co.. 54 A. 287, 72 N.H. 1. 
Tenn.—^Metropolitan Life Ins. Co. v. 
Chappell, 269 S.W. 21, 151 Tenn. 
299—^National Life A Accident Ins. 
Co. V. Lewis, 89 S.W.2d 898, 19 
Tenn.App. 459—^Metropolitan Life 
Ins. Co. V. McGowan, 2 Tenn.App. 
341. 

sa N.H.—^Packard v. Metropolitan 
Life Ins. Co.. 54 A. 287, 72 N.H. 1. 
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whether or not in a given case a person is in sound 
health must depend on the circumstances of the 
case.9i 

It has been held that, where the company has 
made a medical examination prior to accepting the 
risk, the stipulation applies so as to prevent the ob¬ 
ligation of the company from attaching only where 
applicant has become ill between the time of mak¬ 
ing the application and t.he time of issuing the pol- 
icy,32 and not to a condition that existed prior to, 
and at the time of, the making of the application.^S 
There is no material difference between "sound 
health” and “good health” as used in life insur¬ 
ance policies.®^ One is in “good health” within 
such a provision when he has no grave, impor¬ 
tant, or serious disease, and is free from any ail¬ 
ment that seriously affects the general soundness or 
healthfulness of his system.^® 

Limitation of liability. An insurance company 
may lawfully limit its liability to recovery of the 
premiums paid, if insured was not in sound health 
on the date of the policy.®® 

Serious disease or treatment thereof prior to date 
of policy. In the absence of waiver or estoppel, 


effect will be given to a condition of the policy that 
it shall be void if before its date insured has had 
any one of certain specified diseases®*^ or has been 
attended by a physician for any serious disease or 
complaint.®® 

§ 238. Parties 

a. In general 

b. Fire insurance 

c. Life insurance 

a. In General 

Insurance contracts relate to the parties executing 
them, and It Is essential that there be competent par. 
ties thereto and a definite understanding as to the 
identity of such parties. Where the contract is made 
with an agent representing several companies, It Is es¬ 
sential that the agent designate the Insurer. The con¬ 
tracting parties In group insurance are primarily the em¬ 
ployer and the insurer, and Incidentally the employee. 

A contract of insurance, like any other contract, 
relates to the parties executing the contract.®® It 
is of course essential to such a contract that there 
be parties thereto,^ and that there be a definite un¬ 
derstanding as to the identity of the parties® and 
that the parties be competent to enter into it;® but 


ai, N.H.—^Packard v. Metropolitan 
Life Ins. Co., supra. 

37 G.J. p 405 note 49. 

92. Ill.—James v. National Life & 
Accident Ins. Co.. 266 IlLApp. 436. 

Miss.—^National Life & Accident Ins. 
Co. V. Green, 3 So.2d 812, 191 Miss. 
681. citingr Corpus Joris. 

N.Y.—Chinery v. Metropolitan Life 
Ins. Co., 182 N.Y.S. 555, 112 Misc. 
107. 

Okl.—^National Life & Accident Ins. 
Co. V. Ware. 37 P.2d 905. 169 Okl. 
618. 

93. Ill.—James v. National Life & 
Accident Ins. Co., 265 Ill.App. 436. 

N.Y.—Chinery v. Metropolitan Life 
Ins. Co., 182 N.Y.S. 555, 112 Mlsc. 
107. 

94. Kan.—Tool v. National Life & 
Accident Ins. Co., 285 P. 580. 130 
Kan. 117. 

Tenn.—Metropolitan Life Ins. Co. v. 
Chappell, 269 S.W. 21, 151 Tenn. 
299—Metropolitan Life Ins. Co. v. 
McGowan, 2 Tenn.App. 341. 

95. Tenn.—^Metropolitan Life Ins. 
Co. V. Chappell. 269 S.W. 21. 151 
Tenn. 299. 

9a B.I.—Chomey v. Metropolitan 
Life Ins. Co.. 172 A. 392, 393, 64 
R.I. 261, citing Corpus Juris. 

Tenn.—^Llfe & Casualty Ins. Co. v. 
Runnion, 94 S.W.2d 406. 406, 20 
Tenn.App. 13, citing Corpus Juris. 
Tex.—^National Life & Accident Ins. 
Co. of Nashville, Tenn. v. Taree. 


Civ.App., 8 S.W.2d 291, error dis¬ 
missed. 

37 aj. p 405 note 51. 

97. Ill.—Sulski V. Metropolitan Life 
Ins. Co., 196 IlLApp. 76, affirmed 
113 N.E. 862, 274 lU. 516. 

N.Y.—Gerlach v. Metropolitan Life 
Ins. Co., 112 N.Y.S. 1096. 

37 C.J. p 406 note 62. 

9a Ill.—Sulski V. Metropolitan Life 
Ins. Co.. 196 I11.APP. 76. affirmed 
113 N.B. 862, 274 Ill. 616. 

N.Y.—Gerlach v. Metropolitan Life 
Ina Co., 112 N.Y.S. 1095. 

99- Va.—Daniel v. Bedford County 
Ass'n of Farmers' Mut. Fire Ins. 
Co, of Virginia, 160 S.B. 11, 167 
Va. 79. 

Authority to effect insurance: 

Agent of: 

Both parties see supra S 141. 
Company see supra § 228. 

Bailor or bailee see Bailments S 
23. 

Power of company to enter into 
contract of insurance see supra 
§§ 99. no. 

Duty to keep property insured: 
Agent see Agency, § 161^ e. 
Executor or administrator see Ex¬ 
ecutors and Administrators § 
184. 

Guardian see Guardian and Ward 
§ 90. 

Capacity of infants to enter into con¬ 
tract of Insurance see Infants § 76. 
Construction as to parties and bene- 
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ficiarles. and their interests in gen¬ 
eral see infra S 308. 

Insurable interest see supra 65 176- 

222 . 

Parties to contracts generally see 
Contracts §5 25-28. 

Persons entitled to proceeds see in¬ 
fra §9 1140-1193. 

L N.J.—J. a Smith & Wallace Co. 
V. Prussian Nat Ins. Co., 64 A. 
468. 68 N.J.Law 674. 

2. Ky.—State Automobile Mut Ins. 
Co. V. Bowie, 134 S.W.2d 601, 280 
Ky. 694—^Preferred Risk Fire Ins. 
Co. V. Neet 90 S.W.2d 39. 262 Ky. 
267. 

Pa.—^Ludwinska v. John Hancock 
Mut. Life Ins. Co.. 178 A. 28, 317 
Pa. 677, 98 A.L.R. 705, reversing 
175 A. 283. 116 Pa.Super. 228. 

Tenn.—McClanahan v. State Auto¬ 
mobile Mut Ins. Co., 108 S.W.2d 
1102, 21 Tenn.App. 249. 

Company in which Insuranoa is to be 
placed 

Neb.—^Farmers’ Mut. Hail Ins. Ass'n 
of Iowa V. Halner, 223 N.W. 666, 
118 Neb. 116. 

3. Me.—Walker v. Metropolitan Ina 
Co., 56 Me. 371. 

Neb.—Whitehall v. Commonwealth 
Casualty Co., 248 N.W. 692, 125 
Neb. 16. 

Pa.—^Ludwinska v. John Hancock 
Mut Life Ins. Co.. 178 A. 28, 317 
Pa. 677, 98 A.L.R. 705, reversing 
175 A. 283, 115 Pa.Super. 228. 
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their capacity in this respect does not appear to be 
different from their capacity to contract generally.^ 

A contract of insurance made with an agent rep¬ 
resenting several companies is not enforceable 
against a particular company where it is not desig¬ 
nated as insurer at the time of the making of the 
contract or before a loss but, where the agent se¬ 
lects a company, a binding contract results,® even 
though there was no agreement between the agent 
and insured as to the particular company to carry 
the risk,7 and insurer’s liability is unaffected by in¬ 
sured not knowing with what company he was deal¬ 
ing when agreeing with the agent for insurance.® 

An insurer not a party to a confiscation bond at¬ 
tached to its policy is not liable on such bond.® A 
constitutional provision prohibiting a city from be¬ 
coming a member of a mutual insurance associa¬ 
tion whose subscribers are stockholders does not 
prevent a municipality from taking out insurance 


in an old-line insurance company.^® The insur¬ 
ance agent is a party to the insurance contract in 
the sense that commissions on risks procured b^- him 
constitute the profits of his business, but in no 
sense can it be deemed that he occupies the position 
of a principal.^^ 

Group insurance. WTiile it has been said that 
there are three parties to a contract of group in¬ 
surance, namely, insurer, the employer, and the 
insured employee,^- at least where the employee is 
given a certificate and contributes a portion of the 
premium, 13 the contracting parties in group insur¬ 
ance are primarily the employer and insurer, and 
the insured employee is only incidentally a party 
thereto,!® especially where the premium is paid en¬ 
tirely by the employer.!® The line dividing the 
three parties to the contract according to their in¬ 
terest and real position in the transaction puts the 
employer with the employee, as opposed to insur- 
er.!7 In relation to losses the employee stands like 


4. Me.—Walker v. Metropolitan Ins. 
Co.. 56 Me. 371. 

5. Ky.—^Hopkins v. Phoenix Fire Ins. 
Co., of Hartford. Conn.. 254 S.W. 
1041, 200 Ky. 365. 

Minn.—^Rommel v. New Brunswick 
Fire Ins. Co.. 8 N.W.2d 28, 214 
Minn. 261. 

5. C.—^Fulmer v. London, Liverpool 
& Globe Fire Ins. Co., 174 S.E. 466, 
172 S.C. 625. 

Wls.—^Milwaukee Bedding Co. v. 
Qraebner, 196 N.W. 633. 182 Wis. 
171. 

32 C.J. p 1096 note 26. 

Association of niijderwxltem 

Where Insured had no knowledge 
that an underwriter had ever been 
a member of the association and 
did not believe that he was dealing 
with him as such, the underwriter 
was not bound by a contract of in¬ 
surance made by the general man¬ 
ager of an unincorporated associa¬ 
tion of underwriters after such un¬ 
derwriter's resignation therefrom and 
revocation of his power of attorney, 
although he gave no public notice 
of his resignation, and did not take 
up the revoked power of attorney.— 
Imperial Shale Brick Co. v. Jewett, 
62 N.E. 167. 169 N.T. 143. 

6. Ky.—^Preferred Risk Fire Ins. Co. 
v. Neet, 90 S.W.2d 39, 262 Ky. 267. 

Minn.—^Rommel v. New Brunswick 
Fire Ins. Co., 8 N.W.2d 28, 214 
Minn. 251. 

Wis.—^Milwaukee Bedding Co. v. 
Graebner. 196 N.W. 633, 182 Wis. 
171. 

XCsmoraaidiini held to effect contract 
Wis.—Milwaukee Bedding Co. v. 
Graebner, supra. 

7. Ky.—^Preferred Risk Fire Ins. Co. 
V. Neet. 90 S.W.2d 39, 262 Ky. 267. 

a U.S.—U. S. Fidelity & Guaranty 


Co. V. Goldberger, C.C.A.N.J., 13 
F.2d 779. 

9, Mont.—Montana Auto Finance 
Corporation v. British & Federal 
Underwriters of Norwich Union 
Fire Ins. Soc., 232 P. 19S, 72 
Mont 69. 36 A.L.R. 1495. 

la Tex.—McCaleb v. Continental 
Casualty Co., 116 S.W.2d 679, 132 
Tex. 65, reversing, Civ.App., 113 
S.W.2d 347. 

IL Wis.—Hobblns v. Hannan, 202 N. 
W. 800, 186 Wis. 284. 

18, N.J.—^Woehr v. Travelers Ins. 
Co. of Hartford, Conn., 34 A.2d 136, 
134 N.J.EQ. 38. 

What constitutes contract of group 
Insurance see infra § 299. 

13, Okl.—iEtna Life Ins. Co. v. 

Wilson, 123 P.2d 656, 190 Okl. 368. 
Tenn.—^^ugh v. Metropolitan Life 
Ins. Co., 117 S.W.2d 742, 173 Tenn. 
352—Smithart v. John Hancock 
Mut Life Ins. Co., 71 S.W.2d 1059, 
167 Tenn. 513. 

lA Ga.—Berry v. Travelers Ins. Co., 
14 S.E.2d 196, 64 Ga.App. 727. 
transferred, see 10 S.E.2d 753, 190 
Ga. 772—^Thigpen v. Metropolitan 
Life Ins. Co.. 195 S.B. 591, 57 Ga. 
App. 405—Lancaster v. Travelers 
Ins. Co., 189 S.E. 79. 54 Ga,App. 
718—Johnson v. Metropolitan Life 
Insurance Co., 184 S,E, 392, 52 
Ga.App. 759. 

Ky.—Equitable Life Assur. Soc. of U. 
S. v. Hall. 69 S.W.2d 977, 253 Ky. 
450. 

tjft,—Watkins v. Metropolitan Life 
Ins. Co., App., 174 So. 886. 

Mass .—Beecey v. Travelers’ Ins. Co.. 

166 N.E. 671, 267 Mass. 135. 

N.T.—^Kloidt V. Metropolitan Life 
Ins. Co., 16 A.2d 274, 18 N.J.Misc. 
661. 


N.D.—Magee v. Equitable Life As¬ 
sur. Soc. of the U. S., 244 N.W. 
518, 62 N.D. 614. 85 A.L.R. 1457, 
Okl.—jEtna Life Ins. Co. v. Wilson, 
123 P.2d 656, 190 Okl. 363. 

Pa.—^Miller v. Travelers Ins. Co., 17 
A.2d 907, 148 Pa.Super. 270. 

Tenn.—Davis v. Metropolitan Life 
Ins. Co., 32 S.W.2d 1034. 161 Tenn. 
165. 

Wis.—Garnsky v. Metropolitan Life 
Ins. Co., 2S7 N.W. 731, 232 Wis. 
474. 124 A.L.R. 1489. 

15. La.—Watkins v. Metropolitan 
Life Ins. Co., App., 174 So. S85. 

le. La.—^Watkins v. Metropolitan 
Life Ins. Co., supra. 

17, Ga.—Thigpen v. Metropolitan 
Life Ins. Co., 195 S.E. 591, 57 Ga. 
App. 405—Lancaster v. Travelers 
Ins. Co., 1S9 S.E. 79, 54 Ga.App. 
718. 

Mo.—Gallagher v. Simmons Hard¬ 
ware Co., 258 S,W. 16, 214 Mo.App. 
111 . 

Nature of agency see supra 5§ 138- 
143. 

Agency for employees 

(1) An employer who procures 
group insurance for his employees 
under a master policy between the 
employer and insurer acts as agent 
of the employees. 

K 3 '.—Continental Assur, Co. v. Hen¬ 
son, ISl S.W.2d 431—Mason’s 
Adm’x V. Prudential Ins. Co. of 
America, 164 S.W.2d 386, 291 Ky. 
847—Carter v. iEtna Life Ins. Co. 
of Hartford, Conn., 114 S.W.2d 496, 
272 Ky. 392. 

Pa.—Miller v. Travelers Ins. Co., 
17 A.2d 907, 143 Pa,Super. 270. 

(2) Where group policy on em¬ 
ployees of a coal company was in 
possession of company, the com- 
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any other policyholder, and may deal directly with 
insurer in accordance with his contract.^® 

Under some statutes a policy of group insur¬ 
ance may not legally be written on a group of em¬ 
ployers,but a policy insuring as an employee a 
director rendering, without compensation, valuable 
service to a corporation has been held valid,2i Un¬ 
der some group insurance policies taken out by em¬ 
ployers, an emplo 3 ree who has been eligible for in¬ 
surance for a period specified in the policy before 
making application is not entitled to coverage un¬ 
der the policy without furnishing proof of insura¬ 
bility satisfactory to insurer.22 Reemployment of a 
former employee vrho resumes payment to his em¬ 
ployer on his group insurance continues his insur¬ 
ance in force, notwithstanding insurer has no notice 
of his reemplo 3 rment and has not received the pre¬ 
miums from the employer.-^ One who has paid 
premiums to a club under a policy issued to the 
club for its members and is the holder of a certifi¬ 
cate is the insured, and not the club of which he is 
a member.24 

' b. Fire Insurance 

There must be parties to a contract of fire Insur¬ 
ance, but any corporation, association, or individual capa¬ 
ble of owning property and contracting with reference 
thereto may contract for Insurance thereon. 


It is essential to a contract of fire insurance that 
there be parties thereto,*26 but there is no peculi¬ 
arity of the contract differentiating it from other 
contracts as to the capacity of the parties, and any 
corporation, association, or individual capable of 
ovming property and contracting with reference 
thereto may contract for insurance thereon,26 pro¬ 
vided, of course, such person has an insurable in¬ 
terest, as discussed supra §§ 179-197. If insurer 
under fire insurance policies covering property own¬ 
ed by tenants in common intends the policies to be 
joint, that intention should be clearly expressed, as 
there is a presumption against an intention to cre¬ 
ate joint interests.27 

A corporation may obtain insurance on its prop¬ 
erty in its corporate name,28 and the policy is not 
void because insured proves to be not a legal cor¬ 
poration, but only a partnership.29 So, where in¬ 
surer accepts the premiums from parties acting as 
a corporation, but under an invalid charter, it can¬ 
not, after loss, avoid payment by denying insurer's 
corporate existence.80 Insurance may be placed on 
corporate property by the officers of the corpora¬ 
tion for the benefit of its creditors, with the con¬ 
sent of insurer indorsed on the policy.81 


pany would be deemed to have known 
of provisions thereof concerning 
coverage of policy, and knowledge 
of company would be imputed to an 
employee where company had acted 
as agent for employee in negotiations 
with insurer.—Metropolitan Life Ins. 
Co. V. Henry, 24 N.E.2d 918, 217 Ind. 
33. 

(3) Employer is agent of employee 
in furnishing information to Insurer 
regarding status of employee.—^Met¬ 
ropolitan Life Ins. Co. v. Thompson, 
160 S.W.2d 852, 203 Ark. 1108. 

(4) It has been held, however, 
that the employer is not the agent 
of the employee when, without 
knowledge of the employee or no¬ 
tice to him, the employer deals with 
the Insurance company in such a 
manner as to deprive or to attempt 
to deprive the employee or his bene- 
^ciary of substantial rights under 
the policy.—^Kolodziej v. Metropoli¬ 
tan Life Ins. Co., 80 K.R2d 916, 307 
ni.App. 657. 

(5) So an employer was not em¬ 
ployee's a^ent so that knowledge of 
termination of employment would be 
imputed to employee.—^Emerick v. 
Connecticut General Life Ins. Co., 
179 A. 835, 120 Conn. 60, 106 A.L.R. 
413. 

(6) Under Oklahoma law, an em¬ 
ployer which deducted from insured 
employee's wages premiums for cer¬ 


tificates of Insurance issued to the 
employee under group insurance pol¬ 
icy was the agent of insurer, as re¬ 
spects liability of insurer on certifi¬ 
cates, on death of employee which 
occurred after termination of his 
employment but at a time when ad¬ 
vance premiums had been deducted 
by the employer and had not been 
refunded to the employee.—Shanks 
V. Travelers* Ins. Co., D.C.Okl., 25 F. 
Supp. 740. 

(7) Where cost of group insurance 
was to be home Jointly by employer 
and employee, the employee’s con¬ 
tribution being deducted from wages, 
the employer was Insurer's “agent” 
to collect and remit portion of costs 
to be borne by the employee, as re¬ 
spects effect, on rights of the em¬ 
ployee, of any proof of alleged fraud 
and deceit on the part of the em¬ 
ployer, depriving the employee of 
rights under group policy.—Coker v. 
JEtna Life Ins. Co., 199 aE. 694, 188 
S.C. 472. 

1& Mass.—Wing v. John Hancock 
Mut Life Ins. Co., 49 N.E.2d 905, 
314 Mass. 269. 

19. Mass.—Wing v. John Etencock 
Mut. Life Ins. Co., supra. 

90. Cal.—^Moriarty v. California 
Western States Life Ins. Co., 70 P. 
2d 684, 22 Cal.App.2d 260. 

21. U.S.—John Hancock Mut. Life 
> Ins. Co. of Boston, Maas. v. Dor¬ 
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man, C.C.A.Cal., 108 F.2d 220, af¬ 
firming, D.C., Dorman v. John Han¬ 
cock Mut. Life Ins. Co. of Boston, 
Mass., 25 F.Supp. 889. 

22 . Tez.—Minnesota Mut. Life Ins. 
Co. V. Newman, Civ.App., 167 S. 
W.2d 667, error refused. 

23 . Ala.—^All States Life Ins. Co. 
V. Tillman, 146 So. 393, 226 Ala. 
245. 

24 . N.T.- 7 -Grossman v. London 
Guarantee & Accident Co., 208 N.Y. 
S. 582, 124 Misc. 520. 

25. Mont.—^Baker v. Pennsylvania 
Fire Ins. Co., 263 P. 93, 81 Mont. 
271. 

Persons entitled to proceeds see in¬ 
fra 5§ 1140-1153. 

26. Minn.—^Holbrook v. St. Paul Fire 
& Marine Ins. Co., 25 Minn. 229. 

27. N.H.—^Hoyt v. New Hampshire 
Fire Ins. Co., 29 A.2d 121, 92 N.H. 
242. 

28. Minn.—^Holbrook v. St. Paul Fire 
& Marine Ins. Co., 25 Minn. 229. 

W.Va.—^Bon Aqua Impr. Co. v. Stan¬ 
dard Fire Ins. Co., 12 S.B. 771, 
34 W.Va. 764. 

29. Minn.—^Holbrook v. SL Paul Fire 
& Marine Ins. Co., 25 Minn. 229. 

30. W.Va.—^Bon Aqua Impr. Co. v. 
Standard Fire Ins. Co., 12 S.B. 771. 
34 W.Va. 764. 

3L Mo.—Suddath v. Gallagher, 28 
S.W. 880, 126 Mo. 393. 
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A partnership, in the firm name, may obtain in¬ 
surance on the firm’s property as it may make any 
other partnership contract32 in the case of a nom¬ 
inal partnership when the business is conducted by 
and for one of the partners, insurance on the firm 
property may be effected in the firm name ;33 but. 
where the goods are held in the name of nominal 
partners, the real owner may take insurance.34 A 
partner may take insurance on the whole partner¬ 
ship property, in the partnership name, for the ben¬ 
efit of the firm,35 but he cannot effect insurance on 
the entire firm property in his own name without 
authority or ratification or unless it is so provided 
in the policy.®® 

A married woman, although she may be under 
the common-law disability with regard to contract¬ 
ing, may nevertheless have her personal property 
insured,®^ and the contract will at most be only 
voidable.®® She may also obtain insurance on her 
separate estate received from her father during 
coverture.®® In those states where the wife has full 
and unrestricted control of her separate estate there 
is no doubt that she may obtain insurance like any 
other property owner.^® 

A guardian may obtain insurance in behalf of the 
infant.^1 


c. Life Lusurauce 

The insurance company is a party to a life Insurance 
contract, but, depending on the circumstances, the bene¬ 
ficiary and the person whose life is insured may or may 
not be parties. 

It has been stated that there must be three par¬ 
ties to a life insurance contract, insurer, insured, 
and the beneficiary, and without any one of these 
there can be no contract of insurance;^® but, as 
w'ill appear infra this section, this statement is per¬ 
haps too broad to apply to every contract of life in¬ 
surance. The company is of course a party to the 
policy or contract."^® While it has been said that 
the beneficiary is a party to the contract.^^ or that, 
speaking with technical accuracy, he is not a par¬ 
ty,^® or that it is common for both insured and the 
beneficiary to be parties,^® the true rule appears to 
be that the beneficiary, and not the person whose 
life is insured, is a party to the contract where the 
contract purports on its face to be made with him 
and is procured by or for him,47 even though in¬ 
sured acts as agent or trustee for the beneficiary in 
procuring or making the contract,^® or although he 
pays the premiums^® or retains possession of the 
policy.®® On the other hand, where a person takes 
out a policy on his own life in favor of another, 
who is named as beneficiary therein, insured is the 
contracting party,®i although the beneficiary is 


32. Tex.—^Hanover Fire Ins. Co. v. 
Shrader, 81 S.W. 1100, 11 TeaiClv. 
App. 255, rehearing overruled 32 
S.W. 344. 11 Tex.Civ.App. 255. 

26 C.J. p 41 note 46. 

Insurable Interest of partners see 
supra § 193. 

33. U.S.—Fhcenlx Ins. Co. v. Hamil¬ 
ton, Ohio, 14 Wall. 504, 20 L.Bd. 
729. 

Tex.—^American Cent. Ins. Co. v. 
Heath, 69 S.W. 235, 29 Tex.Clv.App. 
445. 

34. Me.—Gould v. York County Mut. 
Fire Ins. Go., 47 Me. 403, 74 Am. 
D. 494. 

85. Mich.—Peoria Marine & Fire Ins. 

Co. V. Hall, 12 Mich. 202. 

26 C.J. p 41 note 49. 

3a. Mich.—Peoria Marine & Fire Ins. 

Co. V. Hall, supra. 

26 C.J. p 41 note 50. 

Interest covered by insurance in one 
partner's name see infra fi 308. 

37. Ala.—Queen Ins. Co. v. Young, 
5 So. 116, 86 Ala. 424, 11 Am.S.R. 
51. 

26 C.J. p 41 note 61. 

Insurable interest of husband and 
wife see supra S 194. 

38. Ala.—Queen Ins. Co. v. Young, 
supra. 

39. La.—Breard v. Mechanics’ & 
Traders’ Ins. Co., 29 Lia.Ann. 764. 


Md.—^Mutual F. Ins. Co. v. Deale, 18 
Md.. 26, 79 Am.D. 673. 

40l Ala.—Queen Ins. Co. v. Young, 
5 So. 116, 86 Ala. 424, 11 Am.S.H. 
61. 

26 C.J. p 41 note 54. 

41. Mich.—^Monaghan v. Agricultur¬ 
al Fire Ins, Co., 18 N.W. 797, 63 
Mich. 238. 

Duty of guardian to keep ward’s 
property insured see Guardian and 
Ward § 90. 

48. Ark.—Central States Life Ins. 
Co. V. Morris, 165 S.W.2d 333, 202 
Ark. 969. 

43. Mass.—Millard v. Bray ton, 59 N*. 
E. 436, 177 Mass. 533, 52 L.R.A. 
117, 53 Am.S.R. 294. 

37 C.J. p 409 note 67. 

44. U.S.—^Equitable Life Assur. Co. 
V. McElroy, Mo., 83 F. 631, 28 
C.aA. 366. 

Who may sue on policy see Infra $ 
1266. 

46. La.—^Worrell v. Life & Casualty 
Ins. Co. of Tennessee, App., 172 So. 
788, reheard 175 So. 434. 

Mass.—^Tyler v. Treasurer and Re¬ 
ceiver General, 115 N.E. 300. 226 
Mass. 306, L.R.A.1917D 633. 

Hot owner 

Beneficiary’s rights do not make 
him owner of insurance contract.— 
Kelly V. New England Mut. Life Ins. 
Co., D.C.Pa., 32 F.2d 611. 
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4a Mass.—Tyler v. Treasurer and 
Receiver General, 115 N.R 300, 
226 Mass. 306, L.R.A.1917D 633. 

47. La.—Worrell v. Life & Casu¬ 
alty Ins. Co. of Tennessee, App., 
172 So. 7SS, reheard 175 So. 434. 
37 C.J. p 409 note 71. 

4a Mass.—Millard v. Brayton, 59 N. 
E. 436, 177 Mass. 533, 83 Am.S.R. 
294, 62 L.R.A. 117. 

37 C.J. p 410 note 72. 

49. Mass.—Millard v. Brayton, su¬ 
pra. 

37 C.J. p 410 note 73. 

sa X.Y.—Bradshaw v. Mutual Life 
Ins. Co., 98 N.E. 851, 205 N.Y. 467, 
affirming 125 N.Y.S. 1114, 140 App. 
Div. 917—Gamer v. Germania Life 
Ins. Co., 18 N.B. 130, 110 N.Y. 
266, 1 L.R.A. 256, reversing 18 
Daly 255. 

Right to possession of policy see 
infra 5 267. 

61. U.S.—Burnet v. Wells, 53 S.Ct. 
761, 289 U.S. 670, 77 L.Ed. 1439, 
reversing, C.C.A., Wells v. Commis¬ 
sioner of Internal Revenue, 63 F. 
2d 425, certiorari granted Burnet 
V. Wells, 53 S.Ct. 528, 289 U.B 
716, 77 L.Ed. 1469—Mutual Life 
Ins. Co. of New York v. Humi 
Packing Co., Iowa, 44 S.Ct. 90, 
263 U.S. 167, 68 L.Ed. 235, 31 A. 
L.R. 102. 

IlL—^Harrell v. Bankers Mut. Life 
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bound by the terms of the contract,52 and stands in 
the place of insured.®^ 

Where a policy is on the lives of two persons, the 
proceeds being payable to the survivor, each of the 
two persons is an express party to the contract,®^ 
and, by the terms of the policy, each may be bound 
by the conduct of the other®® and both are obligat¬ 
ed to perform the whole undertaking,®® but they are 


not joint tenants,®*^ as their respective expectancies 
depend on different contingencies®® and cannot vest 
at the same time.®® 

The only mutuality required as to the beneficiary 
in the policy is that insured should have such per¬ 
son in mind, and that insurer should concur in the 
person designated by him,®® and an insurance com¬ 
pany need not know the beneficiary at all.®l 


C. VALIDITY IN GENERAL 


§ 239. In General 

Insurance contracts as a class are upheld, and will 
be held valid and enforceable in so far as the character 
of insurance issued and the terms and conditions of the 
policy are not ultra vires the power of the Insurer or 
contrary to some controlling statutory rule. 


In general insurance contracts as a class are up¬ 
held on the grounds of public policy ;®2 and a prop¬ 
erly executed policy providing for insurance of a 
kind within the power of insurer to issue will be 
held valid.®® It has been held that contracts of 


Co. of Freeport, 23 N.E.2d 818, 
302 Ill-App. 374—^Davis v. Metro¬ 
politan Life Ins. Co.. 2 N.B.2d 141. 
286 IlLApp. 398. 

N.Y.—^Baker v. Union Mut. Life Ins. 
Co., 43 N.T. 283, reveralnff 29 N.T. 
Super. 393, 6 Abb.Pr.,N.S., 144, 37 
How.Pr. 126. 

Trustee, who was also the settlor, 
had an Interest as an individual in 
policies taken out by him as trus¬ 
tee on his life.—Rand v. Helvering, 
C.C.A.. 116 F.2d 929, certiorari de¬ 
nied 61 S.Ct 1120, 313 U.S. 594, 85 
L.Ed. 1548. 

52 . Ark.—Missouri State Life Ins. 
Co. V. Ross, 48 S.W.2d 230, 185 
Ark. 666—Craig v. Golden Rule 
Life Ins. Co., 41 S.W.2d 769, 184 
Ark. 48. 

37 C.J. p 410 note 76. 

53. Ark.—^Missouri State Life Ins. 
Co. V. Ross, 48 S.W.2d 230, 186 
Ark. 666—Craig v. Golden Rule 
Life Ins. Co., 41 S.W.2d 769, 184 
Ark. 48. 

5^ TTftn. —^Antrim v. International 
Life Ins. Co., 276 P. 1084, 1086, 128 
ttati, 65, Quoting Corpus Otuis. 
OkL—^Equitable Life Assur. Soc. v. ] 
Weightman, 160 P. 629, 61 Okl. 106. 
L.R.A.1917B 1210. 

55 . XJ.S.—Spicer v. New York Life 
Ins. Co., D.C.Ala., 263 P. 764, af¬ 
firmed, C.C.A., 268 F. 600, certio¬ 
rari denied 41 S.Ct. 376, 266 U.S. 
672, 65 L.Ed. 792. 

Blan.—Antrim v. International Life 
Ins. Co., 276 P. 1084, 1086, 128 Kan. 
65, Quoting Oorpns dtuis. 

seL U.S.—Spicer v. New York Life 
Ins. Co., D.C.Ala., 263 F, 764, af¬ 
firmed, C.C.A.. 268 F. 600, certio¬ 
rari denied 41 S.Ct. 376, 255 U.S. 
672, 65 L.Ed. 792. 

Kan.—^Antrim v. International Life 
Ins. Co.. 276 P. 1084, 1086, 128 
TTnn , 65, Quoting Corpus Juris. 
Joint action reQulred 

Policies insuring lives of husband 


and wife for benefit of their sur¬ 
vivor were “joint policies” as to life¬ 
time benefits, requiring husband and 
wife to act Jointly in any matter 
affecting their Interests in policies. 
—O'Boyle v. Home Life Ins. Co. of 
America, D.C.Pa», 20 F.Supp. 33. 

57. BAn.—^Antrim v. International 
Life Ins. Co., 276 P. 1084, 1086, 128 
Kan. 65, quoting Corpus Juris. 

Okl.—^Equitable Life Assur. Soc. v. 
Weightman, 160 P. 629, 61 Okl. 106, 
L.RA.1917B 1210. 

58. Kan.—^Antrim v. International 
Life Ins. Co.. 276 P. 1084, 1086, 128 
Kan. 65, quoting Corpus Juris. 

Okl.—^Equitable Life Assur. Soc. v. 
Weightman. 160 P. 629. 61 Okl. 
106, L.R.A, 1917B 1210. 

59. Kan.—^Antrim v. International 
Life Ins. Co.. 276 P. 1084, 1086, 
128 Elan. 66, quoting Corpus Juris. 

Okl.—^Equitable Life Assur. Soc. v. 
Weightman, 160 P. 629, 61 Okl. 106, 
L.R.A.1917B 1210. 

60. Ala.—^North Carolina Mut. Life 
Ins. Co. V. Martin, 134 So. 850, 223 
Ala. 104. 

63L Ala.—^North Carolina Mut. Life 
Ins. Co. V. Martin, supra. 

Purpose is to Identify in the pol¬ 
icy the person known and designated 
by insured.—^North Carolina Mut. 
Life Ins. Co. v. Martin, supra. 

6a. N.Y. — ^In re Haedrlch's Estate, 
236 N.Y.S, 396, 134 Mlsc. 741, af¬ 
firmed 243 N.Y.S. 896, 230 App.Div. 
763, affirmed 177 N.E. 160, 266 
N.Y. 608. 

Avoidance or forfeiture of policy for 
fraud, misrepresentation, or breach 
of condition see infra §§ 473 (4) 
475-482, 486-536, 684-685. 693-607, 
644-649, 657-666. 

Power of legislature to prescribe 
standard form of policy and terms 
and conditions thereof see supra 9 
66 . 

Requisites and validity of reinsur- 
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ance contracts generally see Infra 
9 1224. 

Validity of policy Issued when insur¬ 
er insolvent, see supra 9 129. 
What law governs see supra 99 60- 
64. 

Beasou for rule 

In the vast majority of cases they 
are made for the benefit of depend¬ 
ents of Insured, and thus tend to 
forestall the possibility of such de¬ 
pendents becoming public charges, as 
might otherwise be the case.—In re 
Haedrich's Estate, supra. 

63. Pa.—^Badcmjak v. Metropolitan 
Life Ins. Co., 60 Pa.Dist. & Co. 669, 
92 Pittsb.Leg.J. 198. 

Time as of which determined 

The validity of an Insurance con¬ 
tract is to bo determined as of the 
date of its execution.—Rinn v. New 
York Life Ins. Co., C.C.AI11.. 89 F. 
2d 924, certiorari denied 68 S.Ct. 281, 
302 U.S. 753, 82 L.Ed. 682. 

Chaxaoter of Insuranoe changed dur¬ 
ing life of policy 
Insured and insurer had right to 
'make contract that life policy should 
be term insurance for first year 
and endowment Insurance thereafter. 
—Vail V. Midland Life Ins. Co., Mo. 
App., 108 S.W.2d 147. 

Automobile policy giving Insured 
financial responsibility 
Automobile liability policy appar¬ 
ently Issued in consequence of prior 
accident involving insured and which 
incorporated obligatory parts of act 
authorizing commissioner of motor 
vehicles to require from persons in¬ 
volved in motor vehicle accident 
proof of financial responsibility was 
held valid, notwithstanding policy 
was not Issued at demand of com¬ 
missioner, since insured, being in 
class requiring such proof, was not 
reqiilred to wait until commissioner 
acted.—Steliga v. Metropolitan Cas¬ 
ualty Ins. Co. of New York, 172 A 
793, 118 N.J.Law 101, affirmed 176 
A 331, 114 N.J.Law 166. 
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insurance by an association not authorized to en¬ 
gage in the insurance business may be enforced 
but there is other authority which holds such con¬ 
tracts void and unenforceable,®® and this, of course, 
is true where a statute expressly so provides.®® A 
policy of insurance beyond the power of the com¬ 
pany to issue is void®7 and unenforceable.®® How¬ 
ever, a policy within the power of the company to 
issue is not invalidated by the fact that the com¬ 
pany has also agreed to issue at some future time 
and in a certain contingency another policy not 
within its authority to issue.®® 

The fact that an insurance company’s authority 
to do insurance business is limited to the state in 
which it was created will not invalidate insurance 
taken out on movable property in the state after 
the property has been removed to another juris- 
diction.70 A marine insurance policy providing that 
in the event of loss insured shall be recognized 
without further proof to have had the interest nam¬ 
ed in the policy in the subject matter insured is le- 
gal.'^i A stipulation in a certificate of insurance 
that any action thereon shall be tried before a ref¬ 
eree is void as against public policy.^® A stipula¬ 


tion that no premiums in arrears shall be received, 
except by agreement in writing signed by either 
the president, vice president, secretary, or actuary 
of the company, is valid;"® and a stipulation, in the 
clause relating to reinstatement, that the company 
will not be liable for death occurring from any 
cause within a specified number of 'weeks from the 
date of reinstatement is not contrary to public pol- 
icy.^4 Also a provision requiring surrender of the 
policy within six months after default in pa\T 2 ient 
of premiums in order to entitle insured to a paid-up 
policy is valid J® 

Violation or noncompliance zeith insnrc/s rule or 
custom. A policy issued on a truthful application 
binds insurer, although its rules or customs forbid 
the issuance of policies under the facts stated,"*® 
and, where the policy or contract is within the 
power of the company to issue or make, and it is 
executed and delivered by the duly authorized offi¬ 
cers of the company, it will not be held void be¬ 
cause of a violation of, or noncompliance with, a 
rule or by-law of the company, *^7 especially where 
the rule relates to a preliminary matter^® 

Proznsions relative to beneficiaries, A provision 


FrovlBlon. JiM Invalid 
A provision in an industrial policy 
of life insurance, where premiums 
are payable “weekly, which provides 
for quarterly credit to the reserve 
of the policy for the purpose of 
computing the amount available for 
extended Insurance in the event of 
lapse is invalid where insurer by ap¬ 
plication of the provision fails to 
give credit to the policy for the re¬ 
serve earned during the portion of 
the quarter in which the policy 
lapsed for which premiums have 
been duly paid.—^Valvano v. Pruden¬ 
tial Ins. Co. of America. Pa.Coni.PL, 
43 Liack.Jur. 187. 

6^ Mo.—Whitmire v. La'VTrence. 
Barry and Stone Counties Mut 
5en. Ass*n, App.. 286 S.W. 842. 
Effect on validity of policy of non- 
compliance by foreign insurance 
company with conditions precedent 
®to doing business in the state see 
supra § 83. 

65. Ind.—Mitchell v. Hart, 26 N.B. 

2d 666, 107 Ind.App. 648. 

Compoaiy not empowerad to write In- 
suzanoe 

Policies of insurance issued by 
companies not authorized to engage 
in insurance business are void, not¬ 
withstanding Insurance statutes do 
not expressly so declare, and where 
statute expressly forbids corpora¬ 
tions organized under act for in¬ 
corporation of societies not for pe¬ 
cuniary profit from Issuing policies 
of insurance, acts of company so 


organized in sale of its membership 
certificates, which provided for ben¬ 
efits to be paid members in event of 
disability or death, were void, and 
not contracts “ultra vires,** and the 
holders of certificates acquired no 
rights thereunder that were enforce¬ 
able as such, but their only remedy 
was in nature of a recovery for mon¬ 
ey received.—^Mitchell v. Hart, supra. 

66. Pa.—Weed v. Gumming. 48 A. 
409, 198 Pa. 442, affirming 12 Pa. 
Super. 412. 

32 C.J. p 981 note 87 [b]. 

67. Ill.—^Pattison v. Illinois Bankers 
Life Ass'n, 196 X.E. 882, 360 Ill. 
616, affirming 378 IlLApp. 304. 

32 C.J. p 1108 note 87. 

Estoppel to set up ultra vires see in¬ 
fra §9 276, 277. 

Recovery back of premiums paid on 
void policy see infra $ 407. 

7ire ixurazance 

Fire policy Issued on schoolhouse 
without a majority vote of the mem¬ 
bers by insurance company prohib¬ 
ited by statute from insuring school- 
houses without such majority vote 
is ultra vires and void.—Luthe v. 
Farmers' Mut. Fire Ins. Co. of Ri- 
pon, 13 N.W. 490, 66 WIs. 548. 

68. N.T.—^Patrons of Industry Fire 
Ina Co. V. Plum, 82 N.T.S. 650, S4 
App.Dlv. 96. 

69. N.T.—Calandra v, Life Ass*n of 
America, 84 N.T.S. 498. 

7a Iowa.—^E. C. Winson & Son v. 
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Mutual Fire & Tornado Ass'n, 153 
N.W. 97, 170 Iowa 621. 

71. U.S.—Frank B. Hall & Co. v. 
Jefferson Ins. Co., D.C.N.T., 279 
F. 892. 

72. N.T.—Sanford v. Commercial 
Travelers’ Mut. Accident Ass’n, 41 
N.E. 694, 147 N.T. 326, affirming 
33 N.T.S. 512, 86 Hun 380. 

Limitations as to place where action 
may be brought see infra § 1252. 

Provisions limiting or postponing 
time within which suit may be 
brought see infra §9 1255-1256. 

73. Cal.—Cay ford v. Metropolitan 
Life Ins. Co., 91 P. 256, 5 Cal.App. 
715. 

74. Ark.—^American Nat. Ins. Co. v. 
Otis, 183 S.W. 183, 122 Ark. 219, 
L.R.A.1916E 875. 

Tex.—Texas Prudential Ins. Co. v. 
Wiley. Civ.App.. SO S.W.2d 1024, 
1027, quoting Oozpus Juris. 

75. Iowa.—Collman v. Equitable 
Life Assur. Soc., 110 N.W. 444, 
133 Iowa 177, 8 L.R.A.,N.S., 1019. 

37 C.J. p 384 note 75. 

7a Ohio.—^Herbert v. Standard Life 
& Accident Ins. Co., 23 Ohio Cir.Ct. 

I 225. 

77. Minn.—Trost v. Delaware Farm¬ 
ers* Mut. Fire Ins. Co., 163 N.W. 
290, 137 Minn. 208. 

32 C.J. p 1108 note 90. 

7& Mo.—Merchants' & Manufactur¬ 
ers' Ins. Co. v. Curran, 45 Mo. 142, 
100 Am.D. 361. 
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of a policy authorizing a change of beneficiaries^® ] 
or prescribing or regulating the method of making 
a change,®® is valid. Also a provision for payment 
of the proceeds to the children of insured in the 
event that they survive him and he has not sur¬ 
rendered the policy in his lifetime is valid and 
a “facility of payment” clause, whereby the compa¬ 
ny reserves the right to discharge itself from lia¬ 
bility by making pa>Tiient to any person related to 
insured by blood or marriage or any other person 
whom it may deem equitably entitled to the pro¬ 
ceeds, is valid,and not against public policy.®® 
In the 'absence of statute prohibiting it a provision 
in a burial insurance policy limiting the payment 
of benefits to undertakers or funeral directors nam¬ 
ed in the policy is valid.®^ A policy insuring prop¬ 
erty may be so framed that the insurance is insep¬ 
arably attached to the property, so that successive 
owners during the continuance of the risk become 
in turn the parties really insured.®® 

Who may question. Where a contract of insur¬ 
ance is void as contrary to public policy, neither 
party is estopped to deny its legality.®® The ad¬ 
ministrator of a debtor on whose life the creditor 
has taken out insurance cannot contest the validity 
of the policy; the defense of invalidity can only 
be set up, if at all, by the company.®*? Collateral 
heirs cannot question the validity of an insurance 
policy payable to a concubine.®® 

Advance insurance. A policy under which the 
amount of insurance is paid to insured at the time 


the policy is issued and payment of the premiums 
is secured by a mortgage with the provision that 
the death of insured shall extinguish the mortgage 
is an enforceable contract,®® and not voidable as 
being unconscionable.®® 

Rndowynent insilrance. A pure endowment con¬ 
tract, under which the company is obligated to pay 
only if insured is living at the end of a specified 
period of time, as distinguished from what is ordi¬ 
narily known as an endowment insurance policy, 
under which the sum named in the policy is payable 
to insured himself if he lives a certain period of 
time, and in the event of his prior death is payable 
to his beneficiary, has been upheld as a legal con- 
tract,®! and is not unconscionable®® or in violation 
of statute.®® A statute prohibiting the future issu¬ 
ance of contingent endowment policies, except to 
the extent of filling divisions and classes already 
established, by implication legalizes such policies as 
were issued before its enactment and permits their 
continued issuance by existing companies for the 
purpose of filling the divisions and classes there¬ 
tofore created.®^ 

Group insurance. A contract whereby group in¬ 
surance is carried by an employer for the benefit 
of his employees is valid.®® 

Indetnnity insurance. A casualty company's con¬ 
tracts of indemnity against actual loss by insured, 
that is against loss which has been sustained and 
paid for, as distinguished from mere legal liability, 
have been held valid.®® 


79. Mass.—Carpenter v. Carpenter, 
116 N.E. 494, 227 Mass. 288. 

Wash.—Schade v. Western Union 
Life Ins. Co., 215 P. 521, 126 Wash. 
200 .. 

80. Iowa.—^Townsend v. New York 
Fidelity & Casualty Co., 144 N.W. 
674, 163 Iowa 713. L.II.A.1916A 109. 

81. Meuss.—^Bllnn v. Dame, 93 N.E. 
601, 207 Mass. 169, 20 Ann.Caa 
1184. 

82. Ga.—Ogletree v. Hutchinson, 55 
S.E. 179. 126 Ga. 454. 

88. Pa.—^Thomas v. Prudential Ins. 
Co. of America, 24 A. 82, 148 Pa. 
694—PfafC V. Prudential Ins. Co. of 
America, 21 A. 663, 141 Pa. 662. 
37 C.J. p 384 note 73. 

84. Ky.—Swindler v. Kenton & 
Campbell Benevolent Burial Ass'n, 
122 S.W.2d 606, 275 Ky. 666—Ken¬ 
ton & Campbell Benev. Burial 
Ass'n V. Quinn, 60 S.W.2d 554. 244 
Ky. 260. 

Coiurt;raotlo& of statuibe 

A statute making it unlawful for a 
burial insurance policy, contract, or 
bond to provide that the payment 
of benefits sliall be made to any 


official undertaker or any desigrnated 
undertaker did not affect the va^ 
lldity of any such provision in poli¬ 
cies existing at the date of its en¬ 
actment.—Swindler v. Kenton & 
Campbell Benevolent Burial Ass'n, 
122 S.W.2d 606, 275 Ky. 666. 

85. N.Y.—^Lewis v. Home Ins. Co.. 
181 N.T.S. 839, 110 Misc. 692, af¬ 
firmed 192 N.T.S. 170, 199 App.Div. 
566. affirmed 138 N.E. 421, 234 N.Y. 
498. 

86. U.S.—Spare v. Home Mut, Ins. 
Co., C.C.Or., 16 F. 707, 8 Sawy. 
618. 

87. N.a—Maynard v. Virginia Life 
Ins. Co.. 44 S.E. 406, 132 N.C. 711. 

88. La.—Succession of Johnson. 2 
La.A., Orleans, 226. 

89. Pa,—^United Security Life Ins. & 
Trust Co. V. Ritchey. 40 A. 978, 187 
Pa, 173. 

37 C.J. p 382 note 18. 

“Advance insurance” defined see su¬ 
pra S 27. 

90. Pa,—^United Security Life Ina & 
Trust Co. V. Ritchey, supra, 

91. Maas.—Curtis v. New York Life 
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Ins. Co.. 104 N.E. 553, 217 Mass. 
47, Ann.Cas.l915C 946. 

“Endowment Insurance” defined see 
supra S 27. 

Validity of annuity contracts see 
Annuities 9 2 b. 

Within oharber powers 
Maas.—Curtis v. New York Life Ins. 
Co., supra, 

92. Mass.—Curtis v. New York Life 
Ins. Co., supra. 

93. Mass.—Curtis v. New York Life 
Ins. Co., supra. 

94. S.C.—^Morris v. Unity Life Ins. 
Co.. 20 S.E.2d 388, 200 S.a 166. 

9& N.Y.—In re Hooper’s Estate, 261 
N.Y.S. 685, 146 Misc. 151. 
Conditions as to employment and 
payment of premium 
Provision in group life policy that 
policy should be in force only while 
insured remained in employ of em¬ 
ployer on payment of premium by 
employer at beginning of each month 
was held valid.—^^tna Life Ins. Co. 
V. Carroll, 65 S.W.2d 26, 188 Ark. 154. 
96. m.—Kinnan v. Globe Indemni¬ 
ty Co. of New York. 233 IlLApp. 
45L 
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§ 240. Parol Contracts Generally 

The validity of parol contracts of insurance is 
considered infra § 250. 

Examine Pocket Parts for later cases. 

§ 241. Illegality in General 

a. In general 

b. Cause of death 

a. In General 

The provisions and conditions of a policy of Insur- 
ance should not be In contravention of law or public 
policy. Insurance issued by an agent to himself is not 
valid until accepted by the company, but the mere fact 
that insured Is a stockholder in the insurance company 
will not invalidate the policy. It is ordinarily improper 
to allow a person to insure the life of another without 
the latter's knowledge or consent. 

The provisions and conditions of a contract or 
policy of insurance should not be in contravention 
of law87 or public policy ,*9* and no recovery may 
be had on a policy which is void as against public 
policy,although if it is void merely as a fraud 
on the insurance company then, as considered infra 
§ 244, the company is precluded from setting up in 
avoidance thereof facts of which it had knowl¬ 
edge. Where there is conflict between a particular 


pro\ision of the policy and the law, the law must 
prevail.! 

The fact that an act, which the insurance com¬ 
missioner has classified as a distinct and different 
hazard, is included in a policy covering a business 
to which such act is necessarily incident or appur¬ 
tenant, does not make the policy illegal.^ 

Persons insured. It is against public policy for 
an agent of an insurance company to issue a policy 
to himself on his own property;* and such policy 
is void unless and until it is received and ratified 
by the insurance company.^ However, a policy is 
not invalid because insured is a stockholder in the 
insurance company.® 

A policy on property issued to the estate of a 
deceased person,® or in the name of a deceased per- 
son^ is valid. Ordinarily, all persons having an in¬ 
surable interest, whether aliens or natives, may be 
insured.® 

Consent to policy. It is, as a general rule, against 
public policy, to allow a person to have insurance 
on the life of another without the knowledge or 
consent of the latter, even though the insurance is 
procured by one having an insurable interest in the 
life of insured,® and this is so notwithstanding the 


PabUo policy iu»t lavclvod 
Ill.—^Kinnan v. Globe Indemnity Co. 
of New York, supra. 

97. Arlz.—Young v. Northwestern 
Mut. Life Ins. Co. of Milwaukee, 
Wls., 12 P.2d 286, 40 Aria. 340. 
32 C.J. p 1107 note 76. 

Illegality of contracts generally see 
Contracts §§ 189-293. 

Validity of insurcuice on property 
used illegally or in unlawful busi¬ 
ness or trade see infra S 242 c. 
Wager or gaming policies see infra i 
§ 243. 

Zndemnlty for medical expenses 

Policy providing that insurer will 
reimburse insured for actual expen¬ 
ditures made for medical services 
performed by physicians approved by 
policyholders* committee, which is 
actually a committee of insurer, is 
invalid, since the Issuance of such 
a policy will result in insurer's en¬ 
gaging in the unlawful practice of 
medicine.—Benjamin Franklin Life 
Assur. Co. V. Mitchell, 58 P.2d 984, 14 
CaLApp.2d 654. 

Zhtermption. of comity between in.* 
snrers 

Proposed term fire policy bearing 
indorsed option regulring insured 
to pay one hundred per cent of first 
year's premium and at his option 
the subsequent annual premiums at 
scheduled percentage rates was held 
not Illegal on theory that plan would 
interrupt comity between all fire in¬ 


surers.—^Reed v. General Ins. Co. of 
America, 96 S.W.2d 259, 265 Ky. 206. 

ffhiffclTig or Heating policy is pe¬ 
culiarly adapted to those cases in 
which the risk is constantly chang¬ 
ing, and contravenes no principle of 
law.—Ferguson v. Pekin Plow Co., 42 

S.W. 711, 141 Mo. 161. 

98. Ala.—^Mutual Life Ina Co. v. 
Lovejoy, 78 So. 299, 201 Ala. 337, 
L.R.A.1918D 860. 

32 C.J. p 1107 note 77. 

Subject to public policy 

Insurance contracts are subject to 
public policy of state.—London Guar¬ 
antee & Accident Co. v. Officer, 242 
P. 989, 78 Colo. 441. 

99. U.S.—^Burt v. Union Cent Life 
Ina Co., Tex.. 23 S.Ct 139. 187 

U. S. 362, 47 L.Ed. 216, affirming 
106 F. 419. 44 C.C.A 548—Spare 

V. Home Mut Ins. Co.. C.C.Or., 
16 F. 707, 8 Sawy. 618. 

Pa—^Wells V. New England Mut. Life 
Ins. Co., 43 A. 126, 191 Pa 297, 71 
Am.S.R. 763, 53 L.R.A 827—Collins 
V. Metropolitan Life Ina Co., 13 
PaDist 384. 

Tenn.—Branson v. National Life & 
Accident Ins. Co., 4 Tenn.App. 576. 
Right to return of premium paid see 
Infra $9 406-407. 

1 . —Rogers v. Atlantic Life Ina 

Co., 133 SJE. 215, 135 S.C. 89. 45 
AL.R. 1172. 


8. Tex.—^Western Indemnity Co. v. 

Toennis, Civ.App., 250 S.W. 1098. 
36 C.J. p 1060 note 78. 

8. Ky.—^^Veatherhold v. National 
Liberty Ins. Co.. 265 S.W. 311, 204 
Ky. 824. 

26 C.J. p 64 note 84. 

4 Ky.—^Weatherhold v. National 
Liberty Ins. Co., supra 
26 C.J. p 64 note 85. 

Ck)rpozatlon in which agent interested 
Insurance on property of corpora¬ 
tion in which insurance company's 
agent who issued the policy was in¬ 
terested is not valid until Insurer 
has been informed of the agent’s 
interest and consented to the policy. 
—^Arispe Mercantile Co. v. Capital 
Ina Co., 110 N.W. 593, 133 Iowa 272, 
9 L.R.A.,N.S., 10S4, 12 Ann.Cas. 98. 

6. Miss.—Mississippi Fire Ass'n v. 
Stein, 41 So. 66, S8 Miss. 499. 

6. Ala—Norwich Union Fire Ins. 
Co. V. Prude, 40 So. 322, 145 Ala. 
297, 8 Ann.Caa 121. 

26 C.J. p 83 note 59. 

7. Ga—Queen Ins. Co. v. Peters, 73 
S.E. 536, 10 GaApp. 289. 

La—^Dutton v. Harmonla Ins. Co. 
of Buffalo, N. Y., 184 So. 546, 191 
La 72. 

8. S.C.—^Hume v. Providence Wash¬ 
ington Ins. Co., 23 S.C. 190. 

38 C.J. p 1025 note 85. 

9. Ark.—Callicott v. Dixie Life & 
Accident Ina Co., 127 S.W.2d 620, 
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insurance company knew at the time it issued the 
policy that insured did not know of it.^® However, 
the rule has been held not to apply where insured 
is an infant,or where insured by acquiescence in 
the policy or by conduct causing the policy to be is¬ 
sued thereby waives the necessity for prior con¬ 
sent and under some statutes valid policies of 
industrial life insurance may be written without 
the knowledge or consent of the person insured.^^ 
The validity of a policy made payable to the wife 
or child of insured does not depend on their con¬ 
sent to the provision when originally made.^^ 

The failure of the owner of premises insured to 
authorize the issuance of a policy taken out by a 
lienholder to cover his interest in the premises will 
not prevent recovery.^® 

b. Oatise of Death 

A policy specifically Insuring against Insured’s loss 
of life from execution for a crime or In consequence of 
some criminal action by Insured Is void, but policies pro¬ 
viding that death from such a cause shall not avoid lia¬ 
bility have been upheld. Life Insurance policies pro¬ 
viding for liability In the event of insured’s death by 
suicide, or from specified diseases, or while Insured is 
engaged In military or naval service In time of war gen¬ 
erally are valid unless prohibited by statute. 

A policy specifically insuring against loss of life 
by insured’s execution for a crime,^® or in conse¬ 
quence of a criminal action on the part of in¬ 


sured,!*^ as a contract to insure a woman against 
the risk of her dying under, or in consequence of, 
an illegal operation for abortion,^® is void as against 
public policy, and in some jurisdictions the rule is 
held to invalidate a stipulation in a life policy mak¬ 
ing it payable, even though insured is executed for 
a crime but in other jurisdictions it has been 
held that a provision which makes the insurance 
company liable where death occurs after a specified 
time, even though it occurs in consequence of a 
criminal act of insured, is valid.2® On the other 
hand a provision exempting the company from lia¬ 
bility in the event of the death of insured in known 
violation of law is valid,21 as is also a provision re¬ 
ducing the amount paid where insured’s death is 
caused by the intentional act of another.22 
While it is against public policy to allow the ben¬ 
eficiary to receive a benefit from the policy where 
he has intentionally caused the death of insured, as 
considered infra § 1171, and a policy procured with 
the predetermined intent to swindle the insurance 
company is wholly void at its inception, as consid¬ 
ered infra § 244, it has been held that no public 
policy condemns an undertaking to pay the insur¬ 
ance to the estate of insured, where his death is 
caused by the named beneficiary.28 
Suicide, As a general rule a provision in a life 
insurance policy providing for liability in the event 
of death from suicide after a certain period of time. 


198 Ark. 69—^American • Ben. Life 
Ins. Co. V. Armstrong. 84 S.W.2d 
1082. 183 Ark. 47. 

Ind.—American Mut. Life Ins. Co. v. 
Bertram. 70 N.E. 258. 163 Ind. 
51. 64 L.ILA, 936—Work v. Ameri¬ 
can Mut. Life Ins. Co., 67 N.E. 468, 

^ 31 Ind.App. 153. 

—^Byrne v. Prudential Ins. Co. of 
America. 88 S.W.2d 844. reversing, 
App., 79 S.W.2d 789. 

S.C.—^Holloman v. Life Ins. Co, of 
Virginia, 7 S.B.2d 169, 192 S.C. 464, 
127 A.L.II. 110—Moseley v. Ameri¬ 
can Nat. Ins. Co.. 166 S.E. 94, 167 
S.C. 112. 

Tenn.—Interstate Life & Accident 
Co. V, Cook. 86 S.W.2d 887, 19 Tenn. 
App. 290—^Branson v. Nat. Life & | 
Accident Ins. Co., 4 Tenn.App. 576. 
37 C.J. p 881 note 8. 

Criminal offense see supra § 90. 

Void or voidable 

(1) Life policy taken out without 
consent or knowledge of Insured is 
void as matter of law.—Sella v. Fire¬ 
side Life Ass'n, Mo.App.. 66 S.W.2d 
965. 

<2) Where sister took out policy 
on her brother's life without broth¬ 
er's knowledge or consent, policy 
was voidable.—Callioott v. Dixie Life 
& Accident Ins. Co.. 127 S.W.2d 620, 
198 Ark. 69. 


Bight of aotios. on policy 

A sister who took out a policy on 
the life of her brother without his 
knowledge or consent could not 
maintain action on policy.—Calllcott 
V. Dixie Life & Accident Ins. Co., su¬ 
pra. 

10. Tenn.—^Interstate Life & Acci¬ 
dent Co. V. Cook, 86 S.W.2d 887, 19 
Tenn.App. 290—Branson v. Natlon- 
‘aJ Life & Accident Ins. Co., 4 Tenn. 
App. 576, distinguishing Guardian 
Mutual Life Ins. Co. v. Hogan, 80 
Ill. 35, 22 Am.R. 180. 

11. S.C.—^Holloman v. Life Ins. Co. 
of Virginia, 7 S.E.2d 169, 192 S.C. 
464. 127 AL.R. 110—Moseley v. 
American Nat. Ins. Co.. 166 S.E. 94, 
167 S.C. 112. 

12. S.C.—Moseley v. American Nat. 
Ins. Co., supra. 

13. Minn.—^Dight v. Palladium Life 
Ins, Co., 276 N.W. 3, 201 Minn. 247. 

14. Mass.—^Tork v. Flaherty, 96 N. 
E. 58. 210 Mass. 35. 

16. Ohio.—^Falkenberg v. Industrial 
Fire Ins. Co., 5 N.E.2d 935. 58 Ohio 
App. 481. 

16, Ala.—Well v. Travelers’ Ins. Co., 
80 So. 348, 16 Ala.App. 641, re¬ 
versed on other grounds Ex parte 
Well. 78 So. 628. 201 Ala. 409. 

87 C.J. p 382 note 80. 
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17. Mass.—^Hatch v. Mutual Life 
Ins. Co.. 120 Mass. 650, 21 Ana.R. 
541. 

Pa.—Wells V. New England Mut. Life 
Ins. Co., 43 A. 126, 191 Pa. 207, 71 
Am.S.R. 763, 53 L.R.A. 327. 

Liability under policy for death in 
consequence of violation of law see 
infra 9 847. 

18. Mass.—^Hatch v. New York Mut. 
Life Ins. Co.. 12Q Mass. 550. 21 
Am.R. 641. 

Pa.—^Wells V. New England Mut. Life 
Ins. Co. of Boston, 43 A. 126, 191 
Pa. 207. 71 Am.S.R. 763, 63 L.R.A 
327. 

19. Pa.—Collins' v. Metropolitan Life 
Ins. Co.. 13 Pa.Dlst. 384. 

20 . Ky.—Sun Life Ins. Co. v. Tay¬ 
lor. 56 S.W. 668, 108 Ky, 408, 94 
Am.S.R. 383, 22 Ey.L. 37. 

Pa.—Wells V. New England Mut 
Life Ins. Co. of Boston, 43 A 126, 
191 Pa. 207, 71 Am.S.R. 763, 63 
L.R.A 327. 

37 C.J. p 882 note 36. 

22 . Tenn.—Home Beneficial Ass'n v* 
White, 177 S.W.2d 646. 

23. Iowa.—Eascoutas v. Federal 

Life Ins. Co., 179 N.W. 138, 189 
Iowa 889. 
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is valid and not against public policy.24 On the 
other hand a stipulation relieving the company from 
liability, or limiting its liability to the legal reserve 
or to the premiums or assessments paid, in case in¬ 
sured commits suicide, while either sane or insane, 
generally is regarded as valid^s and as not being un¬ 
reasonable,26 against public policy,2 7 in contraven¬ 
tion of statute,28 or known by the parties to be in¬ 
capable of perfonnance.29 However, under the 
statutes in some jurisdictions, liability of the insur¬ 
ance company in the event of insured’s death by 
suicide, the policy being otherwise valid, is manda¬ 
tory, and a provision relieving the company from 
liability either in whole^o or in part,2i where in¬ 
sured commits suicide, is invalid; but under the 
statutes of other jurisdictions, the company may 
lawfully stipulate for the payment of a reduced ben- 
efit,32 but not for a total exemption from liability,33 
in the event of the death of insured by his own 
hand while sane or insane. 

Disease or intemperance. A provision that the 
company shall not be liable for death resulting from 
diseases contracted prior to the date or delivery of 
the policy is valid,®^ and not against public policy^S 
or in violation of statute.36 Also a provision lim¬ 
iting liability, if the surgeon-in-chief of the com¬ 
pany decides that insured died from intemperance 


or a disease produced or aggravated by intemper¬ 
ance, is not in contravention of public policy.®^ 
However, a provision for reduction of liability, 
where insured dies from a specified disease contract¬ 
ed within a certain period of time after the date 
or issuance of the policy, has been held to contra¬ 
vene a statute prohibiting a provision for any mode 
of settlement at maturity for less than the amoimt 
stated on the face of the policy.®® 

Military or naval service. A “war clause” or 
‘'military service clause” under which the company 
stipulates for a reduction of liability or exemption 
from liability altogether in case insured dies while 
engaged in military or naval serv'ice in time of war 
is valid,32 and not against public policy.^® Like¬ 
wise a stipulation for exemption from, or reduction 
of, liability in case of the death of insured while 
engaged in military senuce without a written per¬ 
mit or license from the company is not against pub¬ 
lic policy and a provision exacting a higher rate 
of premium for the increased hazard incident to 
military service in time of war is valid,^3 and not 

unreasonable^® or against public policy.^^ Howev¬ 
er, a provision for reduction of liability on nonpay¬ 
ment of the increased payment is void for uncer¬ 
tainty where the amount of the extra premium is 
not definitely fixed.^3 


24. XJ.S.—^Northwestern Mut. Life 
Ins. Co. V. Johnson, 41 S.Ct 47, 
254 U.S. 96. 66 L.Bd. 166, Qualify- 
Ingr Ritter v. Mutual Life Ins. Co., 
Pa., 18 S.Ct. 800, 169 U.S. 189, 42 
L.Bd. 698, aflLrmlng 70 F. 964, 17 
C.C.A. 537, 42 L.R.A. 688. 

Liability of insurance company 
where insured commits suicide: 
In absence of stipulation see infra 
§ 843. 

Under stipulation for or against 
liability see Infra 5 844. 

25. Ky.—National Life Ins. Co, of 
Montpelier, Vermont v. Watson, 
239 S.W. 36, 194 Ky. 866. 

87 C.J. p 382 note 86. 

26. Tenn.—Silllman v. International 
Life Ins. Co.. 174 S.W. 1181, 131 
Tenn. 803, L.R.A.1916F 707. 

37 C.J. p 382 note 37. 

27. S.C.—^Latimer v. Sovereign Camp 
W. O. W., 40 S.B. 166, 62 S.C. 145. 

87 C.J. p 382 note 38. 

28. Ohio.-—Western & Southern Life 
Ins. Co. V. Horn, 127 N.B. 416, 100 
Ohio St. 478. 

87 C.J. p 382 note 89. 

29. U.S.—New York Mut Life Ins. 
Co. V. Kelly, Iowa, 114 P. 268, 62 
C.C.A. 164, reversing. C.C., 109 P. 
56. 

30. Mo.—Aufrlchtlg v. Columbia 


Nat Life Ins. Co., 249 S.W. 912. 298 
Mo. 1. 

Application of statute to accident 
policies see inft^ § 773. 

31. Colo.—London Guarantee & Ac¬ 
cident Co. V. Officer, 242 P. 959, 
78 Colo. 441. 

37 C.J. p 383 note 42. 

32. Tex.—Illinois Bankers* Life 

Ass’n V. Ployd, Com.App., 222 S.'V^^ 
967, reversing, Floyd v. Illinois 
Bankers* Life Ass*n, Civ.App., 192 
S.W. 607. 

33. Tex.—Floyd v. Illinois Bankers’ 
Life Ass’n, Civ.App., 192 S.W. 607, 
reversed on other grounds Illinois 
Bankers’ Life Ass’n v. Ployd, Com. 
App., 222 S.W. 967. 

87 C.J. p 383 note 44. 

34. Tenn.—Life & Casualty Ins. Co. 
V. King, 195 S.W. 585, 187 Tenn. 
685. 

36. Ark.—National Life Ins. Co. v. 
Jackson, 266 S.W. 878, 161 Ark. 
597. 

36. Ark.—National L. Ins. Co. v. 
Jaokson, supra. 

37. D.C.—Campbell v. American 
Popular Life Ins. Co., 8 D.C. 246, 
29 Am.R. 591. 

3a Tex.—First Texas State Ins. Co. 
V. Smalley, 228 S.W. 550, 111 Tex. 
68 . 

37 CJ, P 383 note 59. 
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39. Mo.—^Nielsen v. American Un¬ 
ion Life Ins. Co.. 155 S.W.2d 515, 
519, 286 Mo.App. 497, citing Cor¬ 
pus Jtixls. 

37 C.J. p 383 note 48. 

Application .of provision see infra 5 
849. 

Annulment forfeiture, or suspension 
of contract of insurance by war 
see the C.J.S. title War §S 10-16, 
also 32 C.J. p 1309 notes 28-30, 67 
C.J. p 352 note 26 [al, p 355 notes 
55-59. 

40. Ky.—^Marks v. Supreme Tribe 
B. H., 230 S.W. 540. 191 Ky. 385, 
15 A.L.R. 1277. 

37 C.J. p 383 note 49. 

41. Ga.—Railey v. United Life & Ac¬ 
cident Ins. Co., 106 S.B. 203, 26 Ga. 
App. 269. 

37 C.J. p 383 note 50. 

4a Mo.—^Hanna v. .iBtna Life Ins. 
Co., 263 S.W. 526, 217 Mo.App. 261. 

4a Mo.—Reid v. American Nat. As- 
sur. Co., 218 S.W. 957, 204 Mo.App. 
643. 

Extra or increased premiums gener¬ 
ally see infra S 343. 

44 . Mo.—Reid V. American Nat As- 
sur. Co., supra. 

45. Neb.—^Arendt v. North American 
Life Ins. Co.. 187 N.W. 65. 107 Neb, 
716. 
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§ 242 

§ 242. -Violation of Statutes 

a. In general 

b. Illegal, negligent, or criminal acts 

c. Illegal or unlawful use, business, or 

trade 


a. In General 

Insurance policies ordinarily are not invalidated by 
the violation of statutes intended to protect the insured 
OP which do not directly affect the policy, but policies 
which are expressly prohibited, or which the statute ex¬ 
pressly provides shall be void, will be held invalid and 
unenforceable. 

Ordinarily an insurance policy is not invalidated 
by the violation of a statute enacted to protect the 
insured public where the statute does not so pro¬ 
vide,^® or by a failure to comply with statutory re¬ 
quirements not directly affecting the contract,^7 or 
by the violation of a statute which expressly pro¬ 
vides that notwithstanding its violation the policy is 
valid.^® This has been held true, hot only of vio¬ 
lations of statutes directed to the company,but 
also of violations of statutes requiring something to 
be done by insured.®® Hence, a policy is not avoid¬ 
ed by the insurance company’s failure to comply 
with a statutory requirement that a member of a 
mutual company shall be notified of annual meet¬ 
ings and an insurance company cannot escape 
liability on a policy for noncompliance with a stat¬ 
ute requiring it to secure from the insurance com¬ 
missioner authority for its agents to act.®^ Where 
a statute requiring an insurance contract to state * 

46. N.M.—^Douglass v. Mutual Ben. 

Health & Accident Ass’n. 76 P.2d 
453. 42 N.M. 190. 

32 C.J. p 1108 note 99. 

Tlolatloxi. of statute not ahowiL 
Tenn.—^Mills v. National Life Ins. 

Co.. 189 S.W. 691. 136 Tenn. 860. 

47. Minn.—Dwinnell v. Felt. 95 N. 

W. 679. 90 Minn. 9. 

48. U.S.—^Herman v. Mutual Life 
Ins. Co. of New York, C.C.A.Pa., 

108 F.2d 678, 682, citing Oorpns 
JtuAs. 

Pa.—Rogers v. Penn Mut. Life Ins. 

Co. of Philadelphia, 26 A.2d 127, 

130, 149 Pa.Super. 63, citing Cozu 
pus Jxuis. 

Tex.—North River Ins. Co. v, Cor^ 
slcana Warehouse Co., Civ.App., 

281 S.W. 217, reversed on other 
grounds Corsicana Virarehouse Co. 

V. North River Ins. Co., Coin.App., 

288 S.W. 137. 

32 C.J. p 1108 note 3. 

Effect on validity of policy of fail¬ 
ure to secure approval of its form 
by insurance commissioner, as re¬ 
quired by statute see inftu S 258. 

49. N.C.—^Blount v. Royal Frater¬ 
nal Ass'n. 79 S.E. 299, 168 N.C. 167. 


distinctly the amount of the premium has been com¬ 
plied with, a subsequent demand by the company 
of a larger premium than that specified in the con¬ 
tract does not affect the legality of the contract as 
far as the statute is concerned.®® The failure of 
the insurance company to file with the superintend¬ 
ent of insurance a rider which it attaches to, and 
makes a part of, the policy, as required by statute, 
will not of itself render the rider invalid, and, 
where its provisions are not in conflict with the 
statute, they will be enforced against insured as a 
part of the insurance policy.®^ 

On the other hand policies are void which are 
expressly prohibited by statute,®® or which a stat¬ 
ute expressly provides shall be void,®® and the con¬ 
tract will be held unenforceable ;®7 and a contract 
of insurance which is illegal because it is not au¬ 
thorized by statute cannot be given legality by in¬ 
terpretation which completely nullifies its terms as 
well as the liability definitely expressed therein.®® 
Sometimes, however, the word “void” in a statute 
declaring that a policy issued in violation thereof 
shall be void is construed to mean “voidable” at the 
option of insured.®® Effect will be given to a stat¬ 
utory declaration that a certain provision or stip¬ 
ulation in a policy of insurance shall be voidbut, 
as considered infra § 248, the invalidity of severable 
provisions which are in contravention of statute 
will not invalidate the entire policy. 

The policy, particularly where a statute so pro¬ 
vides, will be construed in accordance with the 

Policy naming prohibited benefloiazy 
A life policy Issued by mutual as¬ 
sessment company wherein named 
beneficiary was Insured’s fiancee if 
living, otherwise, insured’s estate, 
was void and unenforceable on death 
of insured during lifetime of the 
fianc$e, who was not a member of 
any of the classes permitted by stat¬ 
ute to be beneficiary of such a pol¬ 
icy.—^Phelps V. Life Benefit, supra. 

57. Pa.—Weed v. Cuming. 12 Pa. 
Super. 412. affirmed 48 A. 409, 198 
Pa. 442. 

S.D.—Phelps V. Life Benefit, 291 N. 
W. 919, 67 S.D. 276. 

58. Iowa.—Zleman v. U. S. Fidelity 

& Guaranty Co. of Baltimore, Md., 
238 N.W. 100. 214 Iowa 468. 

59. Mich.—^Armstrong v. Western 
Mfrs.’ Mut. Ins. Co., 54 N.W. 637, 
95 Mich. 137. 

6a N.T.—^Friedland v. Common¬ 
wealth Fire Ins. Co., 128 N.T.S. 
705, 143 App.Div. 670, affirmed 101 
N.B. 1102. 207 N.T. 705. 

32 C.J. p 1108 note 8. 

Validity of provisions governing In¬ 
surer’s liability for death from 
, specified causes see supra 8 241. 


Or.—^Roane v. Union Pac. Life Ins. | 
Co., 136 P. 892, 67 Or. 264. 

Effect of violation of statutes pro¬ 
hibiting discrimination between in¬ 
surants see infra S 246. 

50. Ala.—Sales-Davis Co. v. Hender- 
son-Boyd Lumber Co., 69 So. 627, 
193 Ala. 166. 

32 C.J. p 1108 note 2. 

51. Minn.—^Dwinnell v. Pelt, 95 N.W. 
679. 90 Minn. 9. 

58. Wis.—Smith v. State, 134 N.W. 
1123, 149 Wis. 63. 

53. Mich.—Warren v. Federal Life 
Ins. Co., 164 N.W. 449, 198 Mich. 
342. 

54. N.Y.—^Hopkins v. Connecticut 
General Life Ins. Co., 121 N.E. 465, 
226 N.Y. 76, reversing 160 N.T.S. 
247, 174 App.Div. 23, which revers¬ 
ed 168 N.T.S. 79. 

56. Ill.—^Wheeler v. Mutual Reserve 
Fund Life Ass’n, 102 IlLApp. 48. 

Kan.—^Brenner v. Kansas Mut. Life 
Ins. Co., 61 P. 308, 6 Kan.App. 152. 

j 58. S.D.—^Phelps V. Life Benefit, 291 
N.W. 919, 67 S.D. 276. 

1 32 C.J. p 1108 note 6. 
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statute,®! and, whenever its provisions conflict with 
the statute, the latter governs the rights of the par- 
ties.®2 Thus provisions of a policy in contraven¬ 
tion of statutes relating to the rights of insured to 
other insurance after the payment of a certain num¬ 
ber of premiums are void.®® 

Subsequent change of statute or regulatory pro¬ 
vision. If the contract is valid when made, but 
performance is rendered illegal by subsequent stat¬ 
ute, both parties are discharged from its obliga¬ 
tions.®^ However, a declaration by the state in¬ 
surance department that a certain form of policy 
is contrary to law, and an order that it be dis¬ 
continued, do not impair the validity of policies of 
that kind issued before the declaration was made.®® 


§ 242 

A statute prohibiting persons living together in 
open concubinage from making to each other a do¬ 
nation of movables in excess of one tenth of their 
whole estate considered in Gifts § 32, does not ap¬ 
ply to life insurance policies so as to make invalid 
a life insurance policy designating the concubine 
of insured as the beneficiary.®® 

b. Illegal, Negligent, or Gnminal Acts 

In general insurance to Indemnify insured against 
his own violation of law Is void as against public policy; 
but insurance to indemnify him against the consequences 
of a violation of law by others, or against his own neg¬ 
ligence, or the negligence of others, is valid. 

In general an insurance policy is against public 
policy and void if its purpose and intent are to in- 
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61. Pa.—^Rogers v. Penn Mut Life 
Ins. Co. of Philadelphia, 26 A.2d 
127, 130, 149 Pa.Super. 63, citing 
Corpus Juris. 

32 C.J. p 1108 note 4. 

62. N.T.—In re Auto Mut. Indemni¬ 
ty Co.. 14 N.Y.S.2d 601. 

Pa.—Rogers v. Penn Mut Life Ins. 
Co. of Philadelphia, 26 A.2d 127, 
130, 149 Pa.Super. 63, citing Cor¬ 
pus Juris. 

32 C.J. p 1108 note 5. 

Test to detemiiiie ezisteiioe of oou- 
ftiot 

In determining whether or not 
policy provision conflicts with gen¬ 
eral law, test is whether provision 
provides for or permits something 
prohibited by statute.—^Welnroth v. 
New Jersey Mfrs. Ass’n Fire Ins. Co., 
189 A. 73, 117 N.J.Law 436. 

Conflict not shown 

The California statute requiring 
carriers, including lessees, to pro¬ 
cure adequate protection against li¬ 
ability imposed by law which should 
not be cancellable on less than ten 
days* written notice to railibad com¬ 
mission did not render policy limit¬ 
ing coverage thereof to operations 
of the persons who procure the in¬ 
surance and excluding liability for 
operations of the lessee contrary to 
“public policy.**—^Westphalen v. 
Bankers Indemnity Co., C.C.A.Cal.. 
134 F.2d 745. 

Coutxaot agreemeuts hdld invalid 
(1) Contract by insurance com¬ 
pany with broker and his customer 
to furnish workmen*s compensation 
insurance for a flxed amount, not¬ 
withstanding any later revision of 
rates by rating board, acting under 
the laws of the state, is Illegal and 
unenforceable.—Stephen Peabody, Jr., 
& Co. V. Travelers’ Ins. Co., 148 N. 
E. 661, 240 N.T. 611, affirming 205 
N.T.S. 636, 210 App.Div. 261, and re¬ 
argument denied 150 N.E. 547, 241 N. 
T. 542. 

<2) A contract by an insurance 


company to make a loan on realty 
in consideration of the purchase of 
a policy would be void, under statute 
which in effect provides that no in¬ 
vestment or loan except loans on its 
own policies shall be made by an 
insurance company, unless first au¬ 
thorized by board of directors or 
committee charged with making 
loans.—Western Union Life Ins. Co. 

V. Musgrave, 215 P. 536, 25 Ariz. 
219. 

(3) The provision of statute limit¬ 
ing a loan or surrender charge to a 
specifled per cent of the amount in¬ 
sured is applicable to single pre¬ 
mium life policies, and hence single 
premium life policies cannot law¬ 
fully Include provision for a higher 
loan or surrender charge in subse¬ 
quent policy years.—John Hancock 
Mut. Life Ins. Co. v. Tetka, 293 N. 

W. 409, 209 Minn. 82. 

(4) A provision in life policies is¬ 
sued by insurance company, operat¬ 
ing on assessment plan, for a fixed 
loan value on sole security of the 
policy, or a fixed cash surrender val¬ 
ue, was invalid, as being in conflict 
with statute forbidding issuance of 
policies by assessment companies 
promising any fixed cash payment to 
any living certificate holder or poli¬ 
cyholder except in contingency of 
physical disability.—Department of 
Insurance of Indiana v. Church Mem¬ 
bers Relief Ass’n. 26 N.E.2d 51, 217 
Ind. 58. 128 A.L.R. 635. 

(5) Provision in accident policy 
for payment of total physical disa- 
bllitr benefits to insured who is not 
totally disabled physically is void as 
beyond the power of insurer to prom¬ 
ise, where the statute under which 
it was incorporated prohibits cash 
payments to any living certificate 
holder or policyholder who is not, 
in fact, totally disabled physically. 

Pattison v. Illinois Bankers Life 
Ass’n. 196 N.E. 882. 360 IlL 616, af- 
, firming 278 IlLApp. 394. 
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63. n.S.—Equitable Life Assur. Soc. 
V. Pettus, Mo.. 11 S.Ct. S22. 140 U. 
S. 226, 35 L.Ed. 749. affirming C. C. 
Wall V. Equitable Life Assur. Soc., 
32 P. 273. 

37 C.J. p 384 note 77. 

64. U.S.—Gray v, Sims, pa., 10 P. 
Cas.No.5.729. 3 Wash.C.C. 27$. 

65. S.D.—Stanley v. Kansas City 
Life Ins. Co., 186 N.W. 960, 45 
S.D. 266. 

Approval or disapproval by insur¬ 
ance commissioner generally see 
infra § 253. 

6& La.—Sizeler v. Sizeler, 127 So. 
388, 170 La. 128, overruling New 
York Life Ins. Co. v. Neal, 38 So. 
485, 114 La. 652—In re Sun Life 
Assur. Co. of Canada, App., 155 So. 
899—Middleton v. Metropolitan 
Life Ins. Co., T La.A., Orleans, 122. 
Not a donation mortis causa 
Life policy naming concubine as 
beneficiary is not “donation mortis 
causa.”—Sizeler v. Sizeler, 127 So. 
3SS. 170 La. 128. 

Good faith of parties 

The good or bad faith of insured 
and his concubine, relative to wheth¬ 
er they attempted to contract a legal 
marriage or believed that one ex¬ 
isted, is not a factor in the determi¬ 
nation of the concubine’s right to the 
proceeds of the policy.—In re Sun 
Life Assur. Co. of Canada, La.App., 
155 So. 399. 

Faymmit of premium by concubine 
Under the former rule, which held 
the statute limiting donations to con¬ 
cubines applicable to life insurance 
policies, it was held that a concubine 
of insured who was named as benefi¬ 
ciary of the policy was entitled, as 
against insured’s collateral heirs, to 
the full amount of the proceeds of 
the policy and w^as not restricted 
to the one tenth of the estate allow¬ 
ed by statute to a concubine, where 
she paid all the premiums.—Succes¬ 
sion of Johnson, 88 So. 880, 115 Lsu 
. 20 . 
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demnify insured against a violation of law by him 
or with his permission, or to hamper or impede the 
enforcement of the law against the actual offend¬ 
er,as where it indemnifies insured against the 
consequences of a violation of a criminal statute by 
him.®8 On the other hand, where the policy is le¬ 
gal on its face, it is not void by reason of the fact 
that its effect is to indemnify insured against the 
consequences of illegal or criminal acts committed 
by others without his direction or participation,®® 
even though as to a collateral matter insured is act¬ 
ing in an illegal, unlawful, or ultra vires manner.^® 
Also a policy is not invalid where it insures against 
damages for injuries caused by insured's own neg¬ 
ligence,71 or the negligence of his servants, em¬ 
ployees, or agents.72 So, liability insurance which 
includes punitive damages recovered for injuries 


caused by insured’s servants or employees is not 
against public policy, where there was no direct 
or indirect volition on the part of the master in 
the commission of the actJ® Common carriers may 
insure themselves by a contract with a third per¬ 
son against losses caused by the negligence of their 
servants or agents,74 occurring from injuries to 
passengers^® or property carried by them.7® A pol¬ 
icy insuring against liability to a third person for 
injuries caused by a motor car is not void as against 
public policy,77 even though it indemnifies against 
loss from injuries caused by a violation of speed 
laws by an employee of insured,78 and a shipown¬ 
er may insure against liability for damages caused 
by a collision.7® Accidents or damage to plate glass, 
arising from causes other than fire, is a contingent 
event which may be the subject of legal insurance.®® 


67. U.S.—Fidelity & Deposit Co. of 
Maryland v. Moore. D.C.Or., 3 P. 
2d 652, appeal dismissed Moore v. 
Fidelity Deposit Co., 47 S.Ct 106, 
272 U.S. 317, 71 L.Ed. 273. 

Teac.—Pioneer Mut. Compensation Co. 
V. Diaz. 177 S.W.2d 202. affirming:, 
Civ.App., 178 S.W.2d 121. 

Validity of life policy insuring 
against death in consequence of 
criminal act or suicide see supra 
§ 241. 

68. Miss.—Georgia Casualty Co. v. 
Alden Mills, 127 So. 555, 557, 156 
Miss. 853, 73 A.L.R. 408. citing 
Corpus Jliris. 

36 C.J. p 1060 note 78. 

69. U.S.—Ohio Casualty Ins. Co. v. 
Welfare Finance Co.. C.C.A.Mo., 75 
F.2d 58, 60, certiorari denied 55 
S.Ct. 646, 296 U.S. 734, 79 L.Bd. 
1682, citing Corpus Juris—^Fidelity 
& Deposit Co. of Mar>dand v. 
Moore, D.C.Or., 3 F.2d 652, appeal 
dismissed, 1926, Moore v. Fidelity 
Deposit Co., 47 S.Ct 106, 272 U. 
S. 317, 71 L.Ed. 273. 

Miss.—Georgia Casualty Co, v. Al¬ 
den Mills. 127 So. 555. 657, 156 
Miss. 863, 73 A.L.R. 408, ciUng 
Corpus Juris. 

36 C.J. p 1060 note 79. 

Acts of employees 

Public liability policy is not void 
because it indemnifies Insured 
against consequences of employee’s 
Illegal acts in assaulting another.— 
Robinson v. U. S. Fidelity & Guar¬ 
anty Co., 131 So. 541. 159 Miss. 14— 
Georgia Casualty Co. v. Alden Mills, 
127 So. 655, 156 Miss. 853, 73 AL.R. 
408. 

Agreement to prosecute 
It is reasonable requirement, in 
insurance of another against dishon¬ 
est acts of employees, that Insured 
shall give information and institute 
prosecution against guilty employee, 
where required.—^Maryland Casualty 


Co. V. Laurel Oil & Fertilizer Co., 76 
So. 876, 116 Miss. 283. 

TO. Mo.—^Wellston Trust Co. v. 
American Surety Co. of New York, 
14 S.W.2d 23, 224 Mo.App. 241, 
certiorari quashed State ex rel. 
American Surety Co. of New York 
V. Haid, 30 S.W.2d 100. 326 Mo. 
949. 

xmiawfia maimer of acoaptljig bank 
deposits 

Robbery Insurance covering depos¬ 
its received by insured bank outside 
the banking house was valid, al¬ 
though in so receiving the deposits 
the bank acted ultra vires and in 
contravention of statute, as the in¬ 
surance was to indemnify it for 
loss sustained from robbery and not 
for the consequences of its unlaw¬ 
ful act.—Wellston Trust Co. v. Amer¬ 
ican Surety Co. of New York, supra 

71. N.Y.—Westinghouse-Church-Eerr 
Co. V. Long Island R. Co., 141 N.Y. 
S. 644, 80 Misc. 127, affirmed 145 
N.Y.S. 201, 160 App.Div. 200, af¬ 
firmed 110 N.E. 1061, 216 N.Y. 697. 

Wash.—^Isaacson Iron Works v. 
Ocean Accident & Guarantee Cor¬ 
poration, 70 P.2d 1026, 191 Wash. 
221 . 

Validity as against public policy of 
contract exempting from liability 
for negligence see Contracts S 262. 
Probable temptatloii. to negUgenoe 
Because temptation to negligence 
may probably result from insurance 
policy, it cannot be said that policy 
necessarily begets negligence, so as 
to be against public policy.—i^delity 
& Deposit Co. of Maryland v. Moore, 
D.C.Or., 3 F.2d 652, appeal dismissed 
Moore v. Fidelity Deposit Co., 47 S. 
Ct. 106, 272 U.S. 317, 71 LuBd. 273. 

72. Md.—^American Casualty Ins. 
Co.’s Case, 34 A. 778, 82 Md. 535, 
38 L.R.A 97. 

Minn.—^Minneapolis, St P. & S. S. M. 
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[ R. Co. V. Home Ins. Co., 66 N.W. 
I 132, 64 Minn. 61. 
j 73. U.S.—Ohio Casualty Ins. Co. v. 
I Welfare Finance Co., C.C.AM 0 ., 75 
P.2d 68, certiorari denied 55 S.Ct. 
646, 296 U.S. 734, 79 L.Ed. 1682. 

74. U.S.—California Ins. Co. v. Un¬ 
ion Compress Co., Ark., 10 S.Ct 
366, 133 U.S. 387, 88 L.Ed. 780. 

13 C.J. p 491 note 4. 

75. Md.—^American Casualty 
Co.’s Case, 34 A. 778, 82 Md. 535, 38 
L.R.A 97. 

13 C.J. p 491 note 5—36 C.J. p 1060 
note 75. 

78. U.S.—^Phoenix Ins. Co, v. Brie A 
Western Transp. Co., Wis., 6 S. 
Ct. 760, 117 U.S. 812, 29 L.Ed. 878. 

86 C.J. p 1060 note 76. 

Carrier’s right to benefit of insur¬ 
ance generally see Carriers § 398. 
Insurance by carrier against usual 
risks as affecting liability see Car¬ 
riers 5 87. 

77. N.J.—^MacClellan v. General Cas¬ 
ualty & Surety Co., 134 A. 911, 4 
N.J.Mlsc. 926, affirmed 187 A 917, 
103 N.J.Law 702, O’Neill v. General 
Casualty & Surety Co., 137 A 918, 
103 N.J.Law 704, and Rowan v. 
General Casualty & Surety Ca. 
137 A 918, 103 N.J.Law 718. 
Policy exceeding statutory require¬ 
ments 

Liability policy covering injuries 
from operation of autobus in vi¬ 
cinity of city was held not contrary 
to public policy or statute requiring 
policy covering injuries within city. 
—^MacClellan v. General CcLsualty & 
Surety Co., suprcu 

7A Wash.—^Taxicab Motor Co. v. 
Pacific Coast Casualty Co., 132 P. 
893, 78 Wash. 631. 

79. Mass.—^Mintum v. Warren Ins. 
Co., 2 Allen 86. 

80. N.Y.—^People v. McCann^ 67 N. 
Y. 506. 
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A provision in a fire policy that in case of loss 
the policy is payable to the mortgagee and that his 
interest as payee shall not be invalidated or affect¬ 
ed by any act or omission of the mortgagor is val¬ 
id.*^ 

Liability for injury to employees. A policy, in¬ 
demnifying an employer against loss from common- 
law or statutory liability for damage on account of 
accidental bodily injury to employees is not void 
as against public policy,*2 for the reason that it 
does not lessen the employer's liability but increas¬ 
es his means of meeting it.**^ Where such a policy 
covers injuries to employees generally, it is not 
wholly invalid by reason of the fact that it also 
provides for the payment of workmen’s compensa¬ 
tion obligations, and the workmen employed are not 
within the Workmen's Compensation Act,S4 and 
even to the extent that such a policy covers liability 
under the Workmen's Compensation Act, it is not 
rendered void by a decision, after the expiration 
of the insured period declaring such act void, since 
during that time the policy was in force.^s If the 
policy does not purport to insure against acts in 
violation of law, it is not rendered invalid by the 
fact that it is construed to cover a liability arising 
against insured for injury suffered by an employee, 
a minor, while engaged in a task prohibited by 
statute to be assigned to him,8® or by reason df the 
fact that the minor is employed in violation of 
law.87 

c. Illegal or Unlawful Use, Busmess, or Trade 

(1) In general 

(2) Marine insurance 


(1) In General 

A policy Insuring property may validly exclude lia¬ 
bility where the property insured Is used illegally, or in 
an unlawful business, or is kept for unlawful sale, but 
In the absence of some statute or provision of the pol¬ 
icy to that effect such use ordinarily does not Invalidate 
the Insurance. 

Provisions in a policy excluding liability for loss 
or damage due to confiscation of property, author¬ 
ized destruction of such property by governmental 
authorities, or loss thereof while in use in an illicit 
trade or transportation is valid and not unreason¬ 
able or contrary to public policy.®® However, the 
insurance of property that may or may not be de¬ 
voted to an illegal purpose is not in itself an im¬ 
moral contractand in the absence of some stat¬ 
ute or provision of the policy invalidating it in¬ 
surance on property is generally not invalidated by 
the mere fact that the insured property is used for 
an illegal purpose or kept for unlawful sale,®® un¬ 
less the risk insured against is increased thereby, 
or insurer combines or conspires with insured to 
accomplish the unlawful result or shares in the 
benefit thereof.®^ 

If insurance on property does not encourage or 
promote an unlawful use or business it is not void, 
although it may be collaterally connected there¬ 
with;®® but, if it directly protects or encourages 
the unlawful act or business, the policy will be in¬ 
valid.®^ A policy insuring a stock of goods is not 
invalid, although insured is a member of a trust to 
control the price of such goods.®® Insurance on 
a building or on personal property therein is not 
avoided by the fact that the business conducted in 
the building is not conducted in strict compliance 


81. N.J.—Kelsey v. Agricultural Ins. 

Co.. 79 A. 639, 78 N.J.Equ 878. 

83. Pa.—Stem v. Liberty Mut. Ins. 

* Co., 112 A. 866, 269 Pa. 569. 

86 C.J. p 1069 note 67. 

83. Mo.—^Breeden v. Frankfort Ma¬ 
rine, Accident & Plate Glass Ins. 
Co., 119 S.W. 676, 220 Mo. 327. 

84. N.Y.—^London Guarantee & Ac¬ 
cident Co., Ltd. V. Marine Repair 
Corp., 199 N.T.S. 287. 120 Misc. 696. 
reversing 196 N.T.S. 492. 

36 C.J. p 1059 note 69. 

35 , N.Y.—^New Amsterdam Casualty 
Co. V. Olcott, 160 N.T.S. 772, 166 
App.Div. 603. 

86. Ill.—^London Guarantee & Ac¬ 
cident Co. V. Morris, 166 Ill.App. 
638. 

87. Pa.—Stem v. Liberty Mut. Ins. 
Co.. 112 A. 866, 269 Pa. 669. 

36 C.J. p 1060 note 81. 

8& Ky.—General Exchange Ins. 
Corporation v. Kinney. 129 S.W.2d 
1014, 279 Ky. 76, 122 A.L.R. 920. 


89. Miss.—American Equitable As- 
sur. Co. V. Mc'VSTiirter. 138 So. 664, 
160 Misc. 216. 

90. Or.—^Brown v. New Jersey Ins. 
Co., 14 P.2d 272, 140 Or. 647. 

Insurance of Intoxicating liquors 
kept for illegal sale see the C.J.S. 
title Intoxicating Liquors § 494, 
also 33 C.J. p 661 notes 62-56. 

91. Iowa.—^Erb v. German-Ameiican 
Ins. Co. of New York, 67 N.W. 
588, 98 Iowa 606. 

98. Or.—Brown v. New Jersey Ins. 

Co., 14 P.2d 272, 140 Or. 547. 

93. La.—^Demary v. Royal Indemni-1 
ty Co., App., 182 So. 389. reinstated 
186 So. 662. 

Coins used tn g amblin g 
An insurer could not avoid liability 
under burglary policy for amount of 
silver coin of which insured was 
robbed on ground that the coin con¬ 
stituted "gambling paraphernalia,” 
although the coin was used in gam¬ 
bling operations conducted by in¬ 
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sured, notwithstanding policy alleg¬ 
edly promoted the unlawful business. 
—^Demary v. Royal Indemnity Co., 
supra. 

AutomoMle UabUlty policy 
Where liquor store operator, al¬ 
legedly prohibited by law from de¬ 
livering products to customers, pur¬ 
chased a truck placing title thereto 
in taxicab operator, public liability 
insurer could not be relieved of lia¬ 
bility on ground of public policy, for 
judgment recovered against opera¬ 
tor for death caused by truck.—^Pio¬ 
neer Mut. Compensation Co. v. Diaz. 
Tex., 177 S.W.2d 202, affirming, Civ. 
App., 178 S.W.2d 121. 

94. La.—^Demary v. Royal Indemni¬ 
ty Co., App.. 182 So. 389, reinstat¬ 
ed 185 So. 662. 

Minn.—^Vos v. Albany Mut. Fire Ins. 

Co.. 253 N.W. 649, 191 Minn. 197. 
26 C.J. p 64 note 97. 

95. Tex.—Springfield Fire & Marine 
Ins. Co. V. Cannon, Civ.App., 46 
S.W. 375. 
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with the law.9® Insurance on store fixtures^^ or 
merchandisers is not invalid because they are used 
or kept for sale in a drug* business run by insured 
in violation of law. Also insurance on a house of 
ill fame or on the furniture therein is not invalid,rr 
since it does not tend to promote the unlawful busi- 
ness.i This has been held to be the rule even where 
the policy is taken out by the keeper of the house,2 
and is true a fortiori where the owner of the build¬ 
ing or furniture to whom the policy is issued does 
not conduct the illegal business.* 

Where the contract is not entered into in order 
to protect an illegal business, but is made in good 
faith, and afterward the property becomes used for 
unlawful purposes, or illegal transactions, the policy 
is not void, in the absence of any provision therein 
to that effect.^ 

Where the statute requires the payment of a li¬ 
cense tax for conducting a business, and provides 
that all contracts made with any person violating 
its provisions shall be void, a policy taken out on 
goods used in such business by one who has not 
paid the required tax is invalid;* but the policy is 
not void becai^e the tax was in arrears prior to the 
issuance of the policy, if it was fully paid at the 
time the policy was issued.® If the tax has been 
paid, but subsequently the stock is increased so as 
to exceed the amount covered by the license, the 
business becomes eo instanti illegal, and a con¬ 
tract of insurance thereafter issued on the stock is 
invalid;*^ but, if insured had paid the tax at the 


time the policy issued, the fact that before the loss 
occurred his stock had been so increased as to re¬ 
quire the payment of an additional tax does not 
affect the validity of the policy.® 

A bond guaranteeing the fidelity of an employee 
is not invalidated because his employer is doing 
business without a license or bond as required by 
statute, since th.e statute does invalidate contracts 
made by such a person and the failure to comply 
with the statute is collateral to the bond.® 

Loss of unlawful possession, A policy insuring 
against the loss of possession of property whose 
possession is prohibited by statute is void.^® 

(2) Marine Insurance 

A contract of marine Insurance on an Illegal voyage 
Is invalid. Ordinarily a policy of marine Insurance is 
not Invalidated by a violation of laws or regulations per¬ 
taining to the licensing or registration of the vessel, Its 
equipment, offlcers, or crew, or the manner of stowing 
its cargo, but it is invalidated by the adventure being in 
violation of revenue or trade laws of the country where 
the insurance was taken out or the policy attempted to 
be enforced. 

A contract of marine insurance on any property 
or interest covering a voyage or adventure under¬ 
taken in contravention of either the law of nations 
or the laws of the country where it is effected or to 
be enforced is void;!^ and, even though the inter¬ 
diction is against the traffic in which the ship is 
engaged, a policy on the ship equally with one on 
the cargo is void.^® The illegality must exist dur- 


96. Iowa.—Petty v. Mutual Fire Ins. 

Co.. 82 N.W. 767. Ill Iowa 858. 
97- Iowa.—^Erb v. Fidelity Ins. Co„ 
69 N.W. 261, 99 Iowa 727. 

98. Iowa.—^Erb v. German-American 
Ins. Co. of New York, supra. 

99. Miss.—^American Equitable As- 
sur. Co. V. McWliirter. 133 So. 664, 
160 Miss. 216. 

26 C.J. p 65 note 10. 

1. Miss.—^American Equitable As- 
sur. Co. V. McWhirter, 133 So. 664, 
160 Miss. 216. 

26 C.J. p 65 note 10. 

Aid to IsubIums too rsmots 

Fact that the credit of the owner 
of the property is aided or strensrth- 
ened by reason of the existence of 
the insurance is a consequence too 
remote to render the contract void 
as against public policy.—^Ameri¬ 
can Equitable Assur. Co. v. McWhir¬ 
ter, supra. 

8. Miss.—Conithan v. Royal Ins. Co., I 
45 So. 361, 91 Miss. 386, 124 Am. 

S.R. 701, 18 L..R.A.,N.S.. 314. 15 

AiriTI. Gfl.ft- 639. 

26 C.jr. p 65 note 13. 

8. Miss.—^iCtna Ins. Co. v. Heidel¬ 


berg. 72 So. 852, 112 Miss. 46, Lu 
R.A.1917B 253, modifying sugges¬ 
tion of error 72 So. 470. 

26 C.J. p 66 note 13. 

4 . Ind.—Behler v. German Mut Fire 
Ins. Co.. 68 Ind. 347. 

26 C.J. p 64 note 1. 

Illegal use of property as ground for 
avoidance of policy of fire insur¬ 
ance see infra § 552. 

Operation of automobile by minor 
Insurance company cannot escape 
liability under automobile accident 
policy because at time of accident 
automobile was being driven by 
minor below age at which minors 
can lawfully operate automobiles.— 
Messersmlth v. American Fidelity 
Co.. 175 N.Y.S. 169. 187 App.Div. 35. 
5- Miss.—^American Fire Ins, Co. v. 
Vicksburg First Nat. Bank, 18 So. 
931, 73 Miss. 469. 

26 C.J. p 65 note 3. 

6. Miss.—Springfield Blre & Marine 
Ins. Co. V. Fowler, 31 So. 810. 

7. Misa—Sun Mut Ins. Co. v. Sear- 
les, 18 So. 544, 73 Miss. 62. 

8. Misa—Sneed v. British America 
Assur. Co., 17 So. 281, 72 Miss. 51. 
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9. Wash.—^Ferguson-Hendiix Co. v. 
Fidelity & Deposit Co.. 140 P. 700. 
79 Wash. 528. 

10. Or.—^Northwest Amusement Co. 
V. .ffitna Casualty & Surety Co., 107 
P.2d 110, 165 Or. 284, 132 A.L.R. 
118. 

Slot maohlnes 

A mercantile burglary policy cov¬ 
ering slot machines, the possession 
of which was forbidden by ordinance, 
was illegal, and no recovery could 
be had thereon.—^Northwest Amuse¬ 
ment Co. V. ABltna Casualty & Surety 
Co., supra. 

11. U.S.—Craig v. U. S. Insurance 
Co.. Pa.. 6 F.CaaNo.3.840, PetC.C. 
410. 

38 C.J. p 1023 note 40. 

Property subject to forfeiture as 
property insurable under marine 
policy see supra § 218. 

12. U.S.—Gray v. Sims, Pa., 10 F. 
Cas.No.6.729. 3 Wash.aC. 276. 

Beason. for role 

“It is true, that the insurance upon 
the ship, is strictly an insurance 
upon the voyage, which, independent 
of the traffic in which she is en- 
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ing the course of the voyage insured and it seems 
that knowledge or a privity to the illegality must 
be brought home to the masters or owners.^^ There 
must be a present, actual illegality attaching to the 
policy, at the commencement of, and as a part of, 
the risk.i® There must be some overt act in fur¬ 
therance and accomplishment of the contemplated 
illegality where the voyage is legal in both its 
origin and accomplishment, the validity of the pol¬ 
icy is not affected by the contemplation of a future 
and merely contingent illegal act.i7 

A policy covering a privateer is not void, al¬ 
though it contemplates the plundering of enemies’ 
vessels at sea instead of their convoy to port as 
prizes, as required by statute.^* 

Intercourse with enemy. In general all insur¬ 
ance on trading adventures which are carried on 
by the subject of one belligerent country with the 
subjects of another are illegal and void.i9 Sailing 
under an enemy’s license^^ or convoyinvalidates 
the insurance. However, the acceptance of an ene¬ 
my’s license without any intention of using it is not 
illegal.22 Carrying contraband goods to a belliger¬ 
ent port^s or violating a blockade^^ vitiates the 
insurance; but sailing to a blockaded port is not 
itself illegal when not done for the purpose of vio¬ 


lating the blockade, but to inquire whether or not 

it continues.25 

Violation of revenue and trade laws. The viola¬ 
tion of the revenue or trade laws of a foreign 
country will not invalidate insurance on property 
engaged in such adventures.^® On the other hand 
an insurance on goods or on a vessel engaged in 
transporting goods which are intended to be taken 
into a country in violation of its revenue laws is 
illegal and nonenforceable in that countrj',27 and 
the same is true of adventures undertaken in viola¬ 
tion of an embargo,or of a law prohibiting trad¬ 
ing in particular places,2® and other enactments re¬ 
lating to trade and navigation.®® However, a policy 
may lawfully indemnify against loss which will re¬ 
sult in case an embargo should be adopted.®^ Also, 
the violation of a statute merely fixing a penalty 
for carrying certain cargo does not make the voy¬ 
age illegal as to the vessel.®® Property smuggled by 
one vessel and placed on board a second vessel does 
not so taint the latter vessel as to avoid insurance 
thereon.®® 

Violation of shipping regulations. As a rule laws 
or regulations pertaining to the licensing, enroll¬ 
ment, or registration of a vessel,®4 its equipment, 
officers, or crew,®® or the manner in which it shall 


g&ged, may be perfectly lawful. 
But, if the traffic be forbidden by 
the laws of this country, the voyas^e, 
connected with such traffic, becomes 
on that account unlawful. The voy¬ 
age is identified with the trade, for 
the sake of which it was undertaken: 
and the ship is the Instrument with 
which the trade is carried on, and 
without which, the law could not be 
violated. The law, therefore, con¬ 
siders the ship, in pari delicto, with 
the prohibited cargo; and a policy 
made upon her for the voyage, equal¬ 
ly undeserving of its aid to enforce 
the performance of its stipulations." 
—Gray v. Sims, supra. 

13. U.S.—Clark v. Protection Ins. 
Co.. C.C.Mass., 6 F.Cas.No.2,832, 1 
Story 109. 

38 C.J. p 1023 note 44. 

14. N.T.—^Walden v. Phoenix Ins. 
Co.. 5 Johns. 310, 4 Am.D. 369. 

38 C.J. p 1028 note 46. 

15. U.S.—Clark v. Protection Ins. 
Co., C.C.Mass., 6 F.Cas.No.2.832. 1 
Story 109. 

18. U.S.—Clark v. Protection Ins. 
Co., supra. 

17. U.S.—Clark v. Protection Ins. 
Co., supra. 

38 aj. p 1023 note 47. 

18. Mass.—Ward v. Wood, 13 Mass. 
539. 

19. Mass.—^Richardson v. Maine Fire 
44 C J.S.-04 


& Marine Ins. Co., 6 Mass. 102, 4 
Am.D. 92. 

Effect of war on existing contracts 
of Insurance see the C.J.S. title 
War §S 14-16, also 32 C.J. P 1309 
notes 28-30, 67 C.J. p 352 note 26 
[a], p 355 notes 55-59. 

Insurance on property of alien see 
supra 9 241. 

sa U.S.—Craig v. U. S. Insurance 
Co., Pa., 6 P.Cas.No,8.340, PetC.C. 
410. 

38 C.J. p 1026 note 77. 

81. N.T.—Lawrence v. Ocean Ins. 
Co„ 11 Johns. 241. 

82. Mass.—^Hayward v. Blake, 12 
Mass. 176. 

38 aJ. p 1025 note 79. 

23. N.T.—^Ludlow V. Browne, 1 
Johns. 1, 3 Am,D. 277. 

24. N.T.—Ludlow v. Browne, supra. 

What constitutes violation of block¬ 
ade see the C.J.S. title War $ 85, 
also 67 C.J. p 418 note 86. 

85. U.S.—Maryland Ins. Co. v. 
Woods, Md., 6 Cranch 29, 3 L.Ed. 
143. 

38 C.J. p 1025 note 83. 

26. U.S.—^Btesh v. Royal Ins. Co., 
Limited, of Liverpool, D.C.N.T., 40 
F.2d 659, affirmed, C.C.A., 49 F.2d 
720. 

38 C.J. p 1024 note 61. 

27. Mass.—Russell v. De Grand, 16 
Mass. 86. 

88 C.J. p 1024 note 53. 
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Loss while engaged in illicit trade, 
as excepted risk in policy of ma¬ 
rine insurance see infra S 876. 

28. U.S.—Gray v. Sims, Pa., 10 F. 
Ca8.No.5.729. 3 Wash,C.C. 276. 

29. Mass.—Russell v. De Grand, 15 
Mass. 35. 

38 C.J. p 1024 note 55. 

3a Me.—Polleys v. Ocean Ins. Co., 
14 Me. 141, appeal dismissed 13 
Pet. 157. 10 L.Ed, 106. 

38 C.J. p 1024 note 57. 

31. U.S.—Odlin v. Insurance Co. of 
Pennsylvania. Pa., 18 P.Cas.No.l0.- 
433, 2 Wash.C.C. 312. 

32. Ohio.—Sherlock v. Globe Ina 
Co., 7 Ohio Dec., Reprint, 17, 1 
Cinc.L.Bul. 26. 

33. U.S.—Clark v. Protection Ins. 
Co., C.C.Mass., 5 P.Cas.No.2,832, 1 
Story 109. 

34. U.S,—Ocean Ins. Co. v, Polleys, 
Me., IS Pet. 157, 10 L.Ed. 105. 

N.T.—^Wilkes v. People's Fire Ins. 
Co.. 19 N.T. 184. 

35. Mass.—^W’’aiTen v. Manufactur¬ 
ers' Ins. Co., 13 Pick. 518. 25 Am. 
D. 341. 

38 C.J. p 1024 note 63. 

Water supply 

A failure to comply with a stat¬ 
ute requiring that every vessel bound 
on a voyage across the Atlantic 
shall have on board, well secured un¬ 
der deck, a certain quantity of wa^ 
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carry its cargo,®® are but collateral to the voyage 
or trade, and a violation thereof does not invalidate 
the insurance. However, it has been held that a 
contract of insurance on a boat navigating the wa¬ 
ters of the United States in violation of a statute 
prohibiting the carriage of freight or passengers 
without first obtaining the necessary license or in¬ 
spection papers from the collector of customs is il¬ 
legal and void.®'^ 


g 243. -Wagering or Gaming 

Wager or gaming policies of Insurance are disap¬ 
proved, either because of constitutional or statutory pro¬ 
visions invalidating them or on the ground that they 
are against public policy. 

It is a fundamental postulate of all insurance that 
it must not be a mere bet on a future event.*® 
Wager or gaming policies are- disapproved and con- 

ter, under the penalty of forfeiting 
a sum of money to the crew or pas¬ 
sengers In case they shall .be put on 
short allowance, does not render the 
voyage illegal, so as to invalidate a 
policy of insurance.—Warren v. Man¬ 
ufacturers* Ins. Co., supra. 

38. Ohio.—Sherlock v. Globe Ins. 

Co„ 7 Ohio Dec., Reprint, 17, 1 
Clnc.L.Bul. 26. 

37. La,—Benton v. Hope, 19 La,Aim. 

463. 

38 C.J. p 1024 note 67. 

38. U.S.—Frank B. Hall & Co. v. 

Jefferson Ins. Co., D.C.N.T., 279 F. 

892. 

Ky.—Cooper’s Adm’r v. Lebus* 

Adm'rs. 90 S.W.2d 83, 35, 262 Ky. 

245, quoting Corpus Juris. 

Agreement as to amount of liability 
see infra 5 247. 

39. Ala,—Grooms v. Knox, 142 So. 

683, 225 Ala. 260, granting certio¬ 
rari and reversing 142 So. 582, 25 
Ala.App. 185. 

Ark.—^Home Life Ins. Co. of New 
York V. Masterson. 21 S.W.2d 414, 

180 Ark. 170. 

32 C.J. p 1109 note 20. 

Insurable Interest see supra §§ 176— 

222 . 

Validity of gambling contracts and 
transactions generally see Gam¬ 
ing SS 3-28. 

Valued policy as a wagering contract 
see infra 5 247. 

Wager or gaming policy defined: 

Generally see supra § 48. 

As applied to fire Insurance see su¬ 
pra 9 14. 

Vest 

(1) Test of ‘*wagering contract** is 
whether it is on subject in which 
parties have no pecuniary interest. 

—^Prudential Ins. Co. of America v. 

Corriveau, 168 A 569, 86 N.H. 326. 

(2) The facts that consideration to 
promisor is dependent on outcome 
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demned,** either under constitutional or statutory 
provisions invalidating them,^® or, independently of 
statute, on the ground that they are against public 
policy;*! and the doctrine of waiver or estoppel 
cannot be invoked to give validity to sue* policies 
or contracts relating thereto.** Such policies have 
a tendency to create a desire for the event,*® and 
furnish strong temptations to the party interested 
to bring about if possible the event insured against.** 

While, in a sense, every insurance contract is a 
wager,*® and there was a time when all insurance 
was looked on with suspicion and disfavor because 
regarded as a species of wagering contract;*® that 
time has long gone by,*’ and now an insurance 
contract is void on this ground only when it is a 
mere bet or gaming venture.** There caimot be 
either a gaming or wager policy, unless the parties 
mutually and knovringly consent to the gaming or 

4^ W.Va.—Tyree v. Virginia Fire 
& Maxine Ins. Co., 46 S.F. 708, 55 
W.Va, 68, 104 Am.S.R. 988, 66 L.R. 
A 657, 2 Ann.Cas. 30. 

32 C.J. p 1109 note 24, p 1110 note 49 
[b]. 

45. Ky.—Cooper’s Adm’r v. Lebus* 
Adm’rs, 90 S.W.2d S3,. 86, 262 Ky. 
246, quoting Coxpos Jnxls. 

Wis-^—Sawyer v. Dodge County Mut 
Ins. Co., 37 Wis. 508. 
mtimate oharaoter 

“In ultimate essence, a contract of 
insurance is a gambling transaction, 
by which the insured, in so-called 
straight life insurance, wagers the 
substantially ftee use of the annual 
payments or Installments of a cer¬ 
tain principal sum against such to¬ 
tal sum, payable to a designated 
third party, that he will die before 
he has paid enough of such install¬ 
ments to equal the principal sum.*’— 
In re Bteiedrich’s Estate, 236 N.T.S. 
395, 402, 134 Misc. 741, affirmed 243 
N.T.S. 896, 230 App.Div. 763, af¬ 
firmed 177 N.B. 160, 256 N.T. 608. 

48. Pa.—Gould V. Brock, 69 A 1122, 
221 Pa, 38. 

47. Pa.—Gould V. Brock, supra, 

Ky.—Cooper’s Adm’r v. Lebus’ 
Adm’rs, 90 S.W.2d 33, 35, 262 Ky. 
245, quoting Corpus Juris. 

Wis.—Sawyer v. Dodge County Mut. 

Ins. Co.. 87 Wis. 503. 

Policy h4ia uot wagering contract 
An insurance policy which contain¬ 
ed no agreement to pay a definite 
sum as a guaranty of crop regard¬ 
less of loss or damage, but which 
purported to Indemnify insured for 
losses from stated hazards, was not 
a wagering or gambling contracL— 
Hollingsworth v. Georgia Fruit 
Growers, 196 S.B. 766, 185 Ga. 873, 
affirming 190 S.B. 802, 55 Ga.App. 
541. 
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)f uncertain event, and that form ] 
)f contract is not ordinary insurance 
rorm, do not control its interpreta¬ 
tion as wager or insurance contract. 
—Grooms v. Knox, 142 So. 583, 225 
A.la, 260, granting certioraxi and re¬ 
versing 142 So. 582, 25 Ala.App. 185. 

40. Cal.—Whitney Estate Co. v. 
Northern Assur. Co., 101 P. 911, 
155 Cal. 621. 23 L.R.A,N.S., 128, 18 
Ann.Cas. 612. 

N.T.—^Ruse v. Mutual Ben. Life Ins. 
Co., 23 N.T. 616, reversing 26 Barb. 
55 e—^Valton v. National Loan Fund 
Life Assur. Soc., 22 Barb. 9, re¬ 
versed on other grounds 20 N.T. 32. 
Pa,—Pashuck v. Metropolitan Life 
Ins. Co.. 188 A 614, 124 Pa.Super. 
406. 

Utah.—Commercial Travelers’ Ins. 
Co. V. Carlson, 137 P.2d 666, 104 
Utah 41. 

41. Ark.—^Home Life Ins. Co. of 
New York v. Masterson, 21 S.W.2d 
414, 180 Ark. 170. 

Fla.—Knott v. State ex rel. Guar¬ 
anty Income Life Ins. Co., 186 So. 
788, 136 Fla, 184, 121 AL.R. 716. 
32 C.J. p 1109 note 22, p 1110 note 
49. 

PuhUo policy derived from statute 
Where the insurance of lottery 
tickets, that is insurance for or 
against the drawing of any ticket or 
if any ticket should prove fortunate 
or unfortunate, is made a misde¬ 
meanor as to tickets of lotteries au¬ 
thorized by the state, such insurance 
on tickets in foreign lotteries is 
void as against public policy.—^Mount 
V. Waite. 7 Johns., N.Y., 434. 

48. S.C.—Hack v. Metz, 176 S.B. 314, 
173 S.C. 413, 96 A.L.R. 196. 

43. U.S.—Wamock v. Davis, Ohio, 
104 U.S. 776, 26 L.Bd. 924. 

32 C.J. p 1109 note 23. 

min 
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wager.4® A policy is not avoided by an unexecuted 
agreement between insured and another person 
merely because the agreement, if performed, would 
have constituted a wager contract.50 It is held, 
although there is some authority to the contrary, 
that the fact that the amount to be paid under a 
life insurance policy by way of participation in ac¬ 
cumulations is left contingent on insured surv’iving 
until the end of the accumulation period does not 
render the contract invalid as a gaming contract.52 

The foregoing rules apply to wager or gaming 
policies for accident insurance,®^ fire insurance,®^ 
and life insurance.®® Also, although wager policies 


of marine insurance were held good at common 
law-,5® they are now, under applicable statutes, gen¬ 
erally held invalid.®^ A contract of title insurance 
is not a wager.®® 

§ 244. Fraud or Mistake 

If fraud or mistake is material thereto, it renders 
a policy of Insurance voidable and permits the recovery 
of damages sustained. 

Like all other contracts, a contract of insurance 
procured by fraud is voidable;®® and where it is 
obtained w-ith the fraudulent intent to swindle the 
insurance company out of the insurance provided 


4a. U.S.—^Alsop T. Commercial Ins. 
Co., C.C.Mass., 1 F"Cas.No.262. 1 
Sumn. 451, 466. 

Ky.—Cooper’s Adm’r v. Lebus* 
Adm'rs, 90 S.W.2d 33. 35, 262 Ky. 
245, quoting Corpus Otixls. 

50l Ark.—Prudential Ins. Co. v. ‘Wil¬ 
liams. 168 S.W. 1114, 113 Ark. 373. 

51. Conn.—Fuller v. Metropolitan 
Life Ins. Co., 41 A. 4, 70 Conn. 
647. 

52. Ill.—^Rothschild t. New York 
Life Ina Co., 97 Ill.App. 647. 

N.Y.—Simons v. New York Life Ins. 
Co., 38 Hun 309. 

58. N.C.—Slade v. Life & Casualty 
Ins. Co. of Tennessee. 162 S.E. 734, 
202 N.C. 316. 

54. Ala.—Grooms v. Knox, 142 So. 
583, 225 Ala. 260, granting certio¬ 
rari and reversing 142 So. 682, 25 
Ala.App. 185. 

Mo.—^Avery v. Mechanics’ Ina Co. of 
Philadelphia, App., 295 S.W. 509. 
S.C.—Abraham v. New York Under¬ 
writers Ins. Co., 196 S.E. 631, 187 
S.C. 70. 

W.Va.—Tyree v. Virginia Fire & 
Marine Ins. Co.. 46 S.E. 706, 55 W. 
Va. 63, 104 Am.S.R. 983, 66 L.R.A 
657, 2 Ann.Cas. 30. 

55. U.S.—^Penn Mut. Life Ins. Co. 
V. Slade. D.C.Ky., 47 F.Supp. 219. 

Ark.—^Home Life Ins. Co. of New 
York V. Masterson, 21 S.W.2d 414, 
180 Ark. 170. 

Ga.—Chapman v. Lipscomb-Ellis Co.. 
22 S.E.2d 393, 194 Ga 640, 143 A. 
L.R. 286—Wilson v. Progressive 
Life Ins. Co., 7 S.E.2d 44, 61 Ga 
App. 617. 

HI.—Colgrrove v. Lowe, 176 N.E. 669, 
343 Ill. 360, certiorari denied 52 
S.Ct 21, 284 U.S. 639, 76 L.Bd. 644 
—Rozgis v. Missouri State Life 
Ins. Co.. 271 IlLApp. 156—Char- 
bonnier v. Chicago Nat. Life Ina 
Co., 266 IlLApp. 412. 

Ind.—^Lincoln Nat. Life Ina Co. v. 
Sobel, 35 N.E.2d 121, 110 IndLApp. 
331, rehearing denied 37 N.E.2d 
698, 110 Ind.App. 331. 


Ky.—Shaw v. M. Livingston & Co., 
169 S.W.2d 612, 293 Ky. 575. 

Miss.—^Davls v. Gulf States Ins. Co., 
151 So. 167, 168 Miss. 161. 

Mo.—Williams v. People’s Life & Ac¬ 
cident Ins. Co.. 36 S.W.2d 922, 224 
Mo. App. 1229. 

N.Y.—^Ruse V. Mutual Ben. Life Ins. 
Co., 23 N.Y. 616, reversing 26 Barb. 
666^—^Valton v. National Fund Life 
Assurance Company, 20 N.Y. 32, 
reversing 22 Barb. 9—^Walker v. 
Walbridge, 271 N.Y.S. 473, 151 

Misc. 329. 

N.C.—-Wharton v. Home Sec. Life 
Ina Co., 173 S.E. 338, 206 N.C. 254 
—Crump v. Southern-Dixie Life 
Ina Co., 168 S.E. 514, 204 N.C. 439. 
Pa.—^Pashuck v. Metropolitan Life 
Ins. Co., 188 A. 614, 124 Pa.Super. 
406. 

S.C.—^Henderson v. Life Ins. Co. of 
Virginia, 179 S.E. 680, 176 S.C. lOO. 
Tenn.—-Washington v. Atlanta Life 
Ina Co., 136 S.W.2d 493, 176 Tenn. 
629, 129 AL.R. 54—^Moneymaker v. 
Calloway, 9 Tenn.App. 348. 

Tex.—^Pinn v. Metropolitan Life Ins. 
Co., Clv.App.. 16 S.'W.2d 922, af¬ 
firmed Wilke V. Finn, Com.App.. 
39 S.W.2d 836. 

Utah.—Commercial Travelers’ Ins. 
Co. V. Carlson, 137 P.2d 656, 104 
Utah 41. 

Va.—Green v. Southwestern Volun¬ 
tary Ass'n, 20 S.E.2d 694, 179 Va. 
779—^Fulcher v. Parker, 194 S.E. 
714, 169 Va. 479. 

Ctompaxative coudemnatlon. 

Policies without interest, on lives, 
are more pernicious and dangerous 
than any other class of wager poli¬ 
cies; because temptations to tamper 
with life are more mischievous than 
incitements t.o mere pecuniary 
frauds.—^Ruse v. Mutual Ben. Life 
Ins. Co., 23 N.Y. 516, reversing 26 
Barb. 656. 

Folides held wagering 

(1) The special endowment benefit 
provision of endowment policy 
whereby, in addition to payment of 
face amount of policy at insured’s 
death or on his reaching designated 
age, an amount was to be paid to in- 

ion 


sured on death of each policyholder 
of insured’s age who was insured in 
same year, was a ‘*wagering con¬ 
tract” violative of public policy of 
state.—^Knott v. State ex rel. Guar¬ 
anty Income Life Ins. Co., 1S6 So. 
788, 136 Fla. 184. 121 A.L.R. 715. 

(2) WTiere standard limited pay¬ 
ment life policy was actuarily sound 
but contained “mortality endowment 
provision” whereby policyholders 
were assigned preferred senior posi¬ 
tions in divisions of their age groups 
with respect to the time of applica¬ 
tion for insurance, and policies of 
policyholders in senior positions be¬ 
came payable on death of a policy¬ 
holder in a junior position in the 
same division since insurance com¬ 
missioner was justified in refusing 
permit to issue policy, policyholders 
in senior positions vrere beneficiaries 
of insurance on the life of another, 
and fact that premium paid was not 
to insure policyholder against loss 
occasioned by death of another show¬ 
ed illegal gambling nature of policy. 
—Commercial Travelers’ Ins. Co. v. 
Carlson, 137 P.2d 656, 104 Utah 41. 

56. N.Y.—Clendining v. Church, 3 
Cai. 141. 

38 C.J. p 1019 note 76. 

57. N.Y.—^Williams v. Insurance Co. 
of North America. 9 How.Pr. 365. 

58. N.Y.—^Empire Development Co. 
V. Title Guarantee & Trust Co., 
121 N.E. 46S, 225 N.Y. 53. 

Pa.—Foehrenbach v. German-Amer- 
ican Title & Trust Co.. 66 A. 661, 
217 Pa. 331, 118 Am.S.R. 916, 12 
L.R.A.,N.S., 465. 

59. U.S.—^Fulkerson v. National Un¬ 
ion Fire Ins. Co.. D.C.MonL, 291 
F. 784. 

32 C.J. p 1109 note 32—26 C.J. p 63 
note 69. 

Effect of fraud on validity of: 
Policy of mutual benefit company 
see infra § 1462. 

Reinsurance contract see infra § 
1226. 

Rescission for fraud by: 

Insurer see infra 5 469. 

Insured see infra S 470* 



§ 244 


INSURANCE 


44 C.J.S. 


by the policy it is void at its inception.®® In or¬ 
der to avoid the contract on the ground of fraud¬ 
ulent inducement or representation, it must appear 
that the representation or inducement was material 
to the contract®^ and that it was relied on.®^ It will 
not be presumed that insured intended to perpetrate 
a fraud on the company.®® 

Mistake, In general an immaterial mistake will 
not defeat the policy;®^ but a mutual mistake as 
to the existence of material facts may invalidate 
it.®® The policy is not invalidated by the fact that 
the name of insured is not properly stated there¬ 
in;®® or by an erroneous belief of one of the par¬ 
ties as to a collateral matter ;®7 nor, where the in¬ 
surance is on property, because of mistake in the 
description of the property insured, if such prop¬ 
erty is otherwise sufficiently identified.®® Insured 
will not be allowed to profit by an error of the pol¬ 
icy writer in writing the amount of the reserve on 


the back of the life insurance policy.®® The fact 
that the company misconstrues the contract, as to 
its rights thereunder, does not entitle it to claim that 
the contract is ultra vires.'^® The policy will not 
be avoided for an error therein where insured has 
had the benefit of the insurance for many years.'^i 

A mistake in drawing up the policy, by reason of 
which it varies from the application, will not in¬ 
validate the contract where the variance is imma- 
terial,72 or where it is waived by insured by accept¬ 
ing and retaining the policy.*^® 

In a marine insurance policy where there is a 
mistake in the name of the vessel insured or in 
which the insured goods are to be carried, if the 
description in the policy designates the vessel in¬ 
tended with sufficient certainty or suggests the 
means of doing so, the policy is effective but if 
the parties have in contemplation different vessels 
there can be no contract.^® Where an insurance 


60. NT.Y.—Goldstein v. New York 
Life Ins. Co.. 234 N.Y.S. 250. 225 
App.Div. 642, modlfsrlng 231 N.Y. 
S. 161, 133 Mlsc. 106. 

OoiLtxact held void 
Contract of fire insurance obtained 
by fraudulent representations is ab¬ 
solutely void, and cannot be the sub¬ 
ject of waiver.—American Cent. Ins. 
Co. V. Antram, 38 So. 626. 86 Miss. 
224. 

Sail iajraxaaoe 

U.S.—^Fulkerson v. National Union 
Fire Ins. Co.. D.C.Mont.. 291 F. 
784. 

3Ufe policy 

A policy procured on the life of 
another by the beneficiary with the 
predetermined Intent to murder in¬ 
sured. is wholly void at its inception. 
U.S.—^Hewitt V. Equitable Life As- 
sur. Soc.. C.C.A.Wash., 8 F.2d 706. 
S.C.—^Henderson v. Life Ins. Co. of 
Virginia, 179 S.E. 680. 176 S.C. 100. 
6L N.C.—^Rlce V. Metropolitan Life 
Ins. Co.. 98 S.E. 283. 177 N.C. 128. 
26 C.J. p 63 note 70. 

6a. N.C.—^Rice V. Metropolitan Life 
Ins. Co., 98 S.B. 283, 177 N.C. 128. 
32 C.J. p 1109 note 34. 

Knowledge or notice of facts as 
element of waiver or estoppel to 
assert invalidity of policy general¬ 
ly see infra §§ 691-697. 

63. Ala.—Mutual Life Ins. Co. v. 
Lovejoy. 78 So. 299, 201 Ala. 337, 
L.R.A.1918D 860. 

64. Mich.—Simon v. Home Ins. Co. 
of New York. 25 N.W. 190, 58 Mich. 
278. 

26 C.J. p 83 note 68 [a] (1). 

Effect of mistake on validity of: 
Contract of reinsurance see infra 
S 1225. 

Policy of mutual benefit company 
see infra $ 1462. 


Reformation of policy see infra S9 
278-280. 

Rescission for mistake by: 

Insurer see infra S 469. 

Insured see infra § 470. 

6& Neb.—^Union Life & Accident 
Ins. Co. of Lincoln, Neb., v. Ameri¬ 
can Surety Co. of New York, 203 
N.W. 172, 113 Neb. 300. 

66. Ga,—^Porter v. Holmes, 50 S.B. 
923, 122 Ga. 780. 

32 C.J. p 1109 note 36—26 C.J. p 63 
note 71. 

67. Tex.—^National Union F. Ins. Co. 
V. Dorroh, 133 S.W. 476, 63 Tex. 
Civ.App. 620. 

26 C.J. p 63 note 73. 

68h RI.—^De Paola v. National Ina 
Co., 94 A, 700, 38 RI. 126. 

Tex.—^Underwriters* Fire Ass'n of 
Dallas, Tex. v. Henry, Civ.App., 
79 S.W. 1072. 

26 C.J. p 63 note 72. 

69. La.—^Rougon v. Equitable Life 
Assur. Soc., 83 So. 434, 146 La. 
132. 

70. Iowa.—^t^^atts v. Equitable Mut. 
Life Assoc., 82 N.W. 441, 111 Iowa 
90. 

7L La.—Rougon v. Equitable Life 
Assur. Soc., 83 So. 434, 146 La. 
132. 

7a. U.S.—^Home Life Ins. Co. v. 
Myers, Kan., 112 P. 846, 50 C.C.A. 
544. 

Vt.—Porter v. Mutual Life Ins. Co. 
of New York, 41 A, 970, 70 Vt. 
504. 

Vazianoe between liitended applloa- 
tton and policy 

(1) The fact that applicant for 
I life insurance desired the policy to 
j be made payable to a particular per- 
I son, and this was the verbal under¬ 
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standing with the agent prior to the 
written application, while the policy 
as issued was made payable, in ac¬ 
cordance with the application, to the 
legal representatives of insured, does 
not constitute a variance of which 
the company can take advantage to 
defeat the contract.—^Phillips v. Un¬ 
ion Cent Life Ins. Co., C.C.Ga.. 101 
F. 33, reversed on other grounds 102 
P. 19, 41 C.C.A. 263. 

(2) Entry of future date for in¬ 
surance to begin, if mistake, was 
held mistake of insurer, in view of 
Insured's agent's limited authority. 
—Fliger V. Pennsylvania Fire Ins. 
Co., 137 A. 470, 48 RI. 274. 

73. U.S.—Mut Life Ins. Co. of New 
York V. Kelly, Iowa, 114 P. 268, 62 
C.C.A. 164—^Home Life Ins. Co. v. 
Myers, Kan., 112 P. 846, 50 C.C.A. 
644—^McMaster v. New York Life 
Ins. Co., Iowa, 99 F. 856, 40 C.C.A. 
119, reversed on other grounds 22 
S.Ct 10, 183 U.S. 25, 46 L.Ed. 64— 
Lee V. Guardian Life Ins. Co., C.C. 
Cal., 15 F.Ca8.No.8,190, 5 Ins.Law 
J. 26. 

Ga.—Johnson v. White, 48 S.E. 426, 
120 Ga. 1010—^Lelgh v. Brown, 25 
S.E. 621, 99 Ga. 258—Jones v. 
Methvin, 25 S.B. 318, 97 Ga. 449. 
Ind.T.—^Klng v. Mayes, 58 S.W. 573, 
3 Ind.T. 362—Perry v. Archard, 42 
S.W. 42, 1 Ind.T. 487. 

N.C.—Roddey v. Talbot 20 S.B. 376, 
115 N.C. 287. 

Wls.—^Hutson V. Jenson, 85 N.W. 
689, 110 Wis. 26. 

74L N.Y.—^Hughes v. Mercantile Mut 
Ins. Co., 55 N.Y. 265, 14 Am.R. 254 
—Sea Ins. Co. v. Fowler, 21 Wend. 
600. 

76. N.Y.—Hughes v. MercanUle 

Mut Ins. Co., 55 N.Y. 265, 14 Am. 
t R 254. 
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certificate issued under a policy of marine insur- ceived while it remained in force but he may 
ance describes the goods as “shipped on board of” not recover remote or speculative damages.®® 
a named steamship company, a shipment on a ves¬ 
sel not owned by such a company, but chartered by § 245. Discrimination between Insurants 
it and placed on its line as one of its vessels, is Under various statutes discrimination between In- 
covered by the contract.*^® surants is prohibited; but such statutes are generally 

directed against the company and its agents and do not 
Actions for damages. In a proper case, insured invalidate the policy itself. 

may maintain an action of deceit against the com- Under various statutes insurance companies do- 
pany or the agent, or both, to recover any damages ing business in the state are prohibited from mak- 
sustained by reason of the fraud of the company ing or permitting any distinction or discrimination 
or agent and in such action he may recover as between insurants of the same class with respect to 
damages the amount of premiums with interest,**® rates, premiums, dividends, benefits or any other 
less the value, if any, to him of the insurance re- term or condition of the contract or from offer- 


70 . U.S.—Croswell v. Mercantile 
Mut. Ins. Co., aC.Minn., 19 F. 24. 

77. N.C.—Briggs v. Virginia L. Ins. 
Co., 70 S.E. 1068, 165 N.C. 73. 

37 C.J. p 384 note 85. 

78. N.C.—Caldwell v. Virginia L. 
Ins. Co., 62 S.E. 252, 140 N.C. 100. 

37 C.J. p 384 note 86. 

79. Vt.—^McKlndley v. Drew, 87 A. 
285, 69 Vt 210. 

80. Mo.—^Ijams v. Provident Sav. 
Life Assur. Soc., 84 S.W. 61, 186 
Mo. 466. 

37 C.J, p 384 note 88. 

81. Ark,—Pirramld Life Ins. Co. v. 
Patten, 110 S.W.2d 626. 194 Ark. 
987. 

Iowa.—^Diehl v. American Life Ins. 
Co., 213 N.W. 753. 204 Iowa 706, 
53 AIuR. 1628. 

Ky,—^Reed v. General Ins, Co. of 
America, 96 S.W.2d 259, 265 Ey. 
206—Lyman v. Ramey, 242 S.W. 
21, 195 Ky. 223. 

Miss.—^New York Life Ins. Co. v. Bol¬ 
ing. 169 So. 882, 177 Miss. 172. 

Mo.—Bernblum v. Travelers Ins. Co. 
of Hartford, Conn., 105 S.W.2d 941. 
340 Mo. 1217. 

N.M.—^Douglass v. Mutual Ben. 
Health & Accident As8*n, 76 P.2d 
453, 42 N.M. 190. 

Pa.—Group Insurance. 10 Pa,Dlst & 
Co. 610—^Valvano v. Prudential Ins. 
Co. of America, Com.Pl.. 43 Lack. 
Jur. 137. 

Wash.—Hlngstad v. Metropolitan 
Life Ins. Co., 47 P.2d 1046, 182 
Wash. 660, 106 A.L.R. 1632. 

32 C.J. p 1112 note 34. 
Constitutionality see Constitutional 
Law S 676. 

Discrimination: 

As to premiums or rebates see in¬ 
fra § 842. 

Between borrowing and nonborrow¬ 
ing policyholders see Infra 5 337 
d. 

3EPlre ixuntrance 

Ky.—^Hartford Fire Ins. Co. v. John¬ 
son, 290 S.W. 673, 217 Ky. 826. 
Okl.—General Ins. Co. of America 
V. State Ins. Board, 118 P.2d 392, 
189 Okl. 624, 137 A.L.R. 1026. 


iLlfe Isumranoe 

U.S.—^Hilson V. Sun Life Assur. Co. 
of Canada, C.C.A.Pla., 132 P.2d 
989. 

Arlz.—^Western Union Life Ins. Co. 
V. Musgrave, 215 P. 536, 25 Ariz. 
219. 

Minn.—Coughlin v. Reliance Life Ins. 

Co., 201 N.W. 920, 161 Minn. 446. 
Miss.—Sovereign Camp, W. O. W. v- 
Waggoner, 173 So. 424, ITS Miss. 
418. 

Mo.—McQueeny v. National Fidelity 
Life Ins. Co., 166 S.W.2d 461— 
Bemblum v. Travelers Ins. Co. of 
Hartford, Conn., 105 S.W.2d 941, 
340 Mo.‘1217. 

37 C.J. p 398 note 86. 

Purpose of statutes 

(1) The purpose of the antidis¬ 
crimination statute is to secure to 
the purchasers of life insurance, of 
the same age and condition of health, 
eguality of treatment with respect 
to premiums and coverage, to pre¬ 
vent rebates being given and fa¬ 
voritism being shown, and, general¬ 
ly, to secure to those who buy 
Insurance the coverage which the 
premiums actually paid entitle them 
to receive.—^Trapp v. Metropolitan 
Life Ins. Co., C.C.A.M 0 ., 70 F.2d 976, 
affirmed 72 F.2d 374, certiorari de¬ 
nied Metropolitan Life Ins. Co. v. 
Trapp, 65 S.Ct. 112, 293 U.S. 596, 79 
L.Bd. 690. 

(2) Its intent is to require that 
all policyholders, vrho can be classi¬ 
fied alike, will pay alike, and will 
be treated alike.—Bernblum v. Trav¬ 
elers Ins. Co. of Hartford, Conn., 105 
S.W.2d 941, 340 Mo. 1217. 

(3) The purpose of statute provid¬ 
ing that life, casualty, health, or 
accident insurers shall not discrim¬ 
inate between persons insured of the 
same class was to repress practice 
prevalent prior to enactment of orig¬ 
inal statute on subject whereby 
agent would insure an individual 
and promise considerations not pro¬ 
vided fi/A* in policy, and would dis¬ 
criminate as between different per¬ 
sons or different classes of insurance 
by offering inducements.—Clausen v. 
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New York Life Ins. Co., 276 N.W. 
427, 224 Iowa 802. 

(4) One of objects of insurance 
statute is to prevent splitting of 
commissions with insured, or some 
one else who may assist agent.— 
Douglass v. Mutual Ben. Health & 
Accident Ass’n, 76 P.2d 453, 42 N.M. 
190. 

(5) Purpose of statute forbidding 
special inducements in making of 
insurance contracts is to subserve a 
public policy Intended to promote 
solvency of insurance companies; 
to give equal opportunity in cost of 
insurance to those en^ged in busi¬ 
ness; and to assure equality of op¬ 
portunity and privilege to all local 
insurance agents.—City of New 
York Ins. Co. v. Greenwood Inter¬ 
national Co., 155 So. 346, 170 Miss. 
644. 

(6) Other statements see 32 C.J. p 
1112 note 34 [a]. 

Extent of prohibition 

Discriminations in favor of single 
premium life policies because they 
pay in advance the whole of their in¬ 
surance are expressly prohibited by 
statute, and such prohibition reaches 
not only rates, premiums, and divi¬ 
dends, but also “benefits of any 
kind.**—John Hancock Mut. Life Ina 
Co. V. Yetka. 295 N.W. 409, 209 Minn. 

82. 

Matters not violating statute 

(1) The beneficiary of a life policy 
was not entitled to object that cash 
value differed from value provided 
for extended insurance on ground 
that an unlawful discrimination re¬ 
sulted, since additional cost of ad¬ 
ministering extended insurance au¬ 
thorized the difference.—^Lacy v. 
American Central Life Ins. Co., 115 
S.W.2d 193, 232 Mo.App. 1132. 

(2) The statute against discrim¬ 
ination in Insurance policies is not 
violated by determination that life 
insurer was estopped to deny liabil¬ 
ity for extended insurance, by letter 
to insured mistakenly stating the 
duration of extended insurance after 
insured's failure to pay premium.— 
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ing*, promising, allowing, or paying, as an induce¬ 
ment to the insurance, any valuable consideration 
not specified in the policy.®^ The discrimination 
prohibited is “imfair” or “unjust”®® and “intention¬ 
al” 84 discrimination. Thus, no discrimination exists 
where the company issues two different kinds of 
insurance policies, one of which is an ordinary in¬ 
surance policy payable on death and the other is 
vrhat is known as an increasing dividend policy, and 
a prospective insurant has a choice as to the kind 
of policy he prefers,®® and a policy is not invalidat¬ 
ed as discriminatory merely because at the time of 
its issuance insurer had written no other policy of 
its class.®® 


The statutes prohibit, not only unfair discrim¬ 
inations and practices expressly provided for in the 
policy,®*^ but also any provision so indefinite and 
uncertain as to allow such discriminations and prac¬ 
tices.®® While the prohibition of some statutes is 
directed against both the insurance company and 
insured;®® generally it is addressed to the company 
and its agents.®® 

Effect of violation. The discriminatory provi¬ 
sion or agreement itself has been held invalid and 
unenforceable,®! but where there is no fraud, mis¬ 
take, or inequitable conduct on the part of insured 


Fulton V. Kansas City lilfe Ins. Co., 
148 S.W.2d 581, 236 Mo.App. 78. 

(3) Statute forbidding discrimina¬ 
tion by insurers did not prevent is¬ 
suance of full benefit policies on 
lives of infants, or invalidate full 
benefit policy from which customary 
graded death benefits rider was in¬ 
advertently omitted.—Elnotts v. Sen¬ 
tinel Life Ins. Co., 67 S.W.2d 798. 
228 Mo.App. 353. 

(4) The rule against permitting 
insurers to recover back amounts 
paid, if they knew or could have 
known on Inquiry of grounds on 
which they might have refused pay¬ 
ment, does not create any ^'discrimi- 
natlon** forbidden by statute.—^New 
York Life Ins. Co. v. Guttenplan, 30 
N.Y.S.2d 480, affirmed 20 N.Y.S.2d 
724, 259 App.Dlv. 1004, affirmed 31 
N.R2d 925, 284 N.Y. 806. 

(5) Twenty-payment life policy is¬ 
sued to plaintiff, fully stating the 
consideration, in that it was issued 
on surrender of an old policy and 
for ten yearly pasnnents of seventy- 
two dollars and sixty-eight cents, 
was held not violative of the statute. 
—Quast V. Fidelity Mut Life Ins. 
Co., 123 N.E. 494, 226 N.Y. 270, af¬ 
firming 164 N.Y.S. 1110, 178 App. 
Div. 908. 

<6) Permitting the estate of the 
beneficiary under an insurance agree¬ 
ment. which supplemented a single 
premium endowment policy, to re¬ 
cover unpaid balances under agree¬ 
ment would not violate statute pro¬ 
hibiting Insurance company to dis¬ 
criminate, in favor of Individuals, 
between insured of the same class, 
where It was not necessary to con¬ 
strue the agreement as a life annui¬ 
ty.—^McLain v. Massachusetts Mut. 
Life Ins. Co., 13 Ohio Supp. 108. 

<7) Where applicant for a life in¬ 
surance policy, purchased stock in 
the company at the same time at a 
special price,' but the transactions 
were entirely 8e];>arate, the notes 
gdven in payment for the policy and 
the stock are not rendered void by 
antidiscximinatory statute.—First 


Nat Life Assur. Society of America 
V. Farquhar, 185 P. 619. 75 Wash. 667. 

<8) A provision for issuing a first 
year term policy with the privilege 
of taking a whole life policy at the 
end of the first year is not unlawful 
on the ground of discrimination, as 
such a contract is not in Its entirety 
the equivalent of a simple term pol¬ 
icy, and Insurants therefore are not 
of the same class.—Bankers* L. Ins. 
Co. v. Howland. 48 A. 435. 73 Vt. 
1. 67 L.R.A. 374. 

(9) Such a statute is not violated 
by discrimination as to distribution 
of surplus between those who die 
within an accumulation period and 
those who survive such period.— 
Rothschild v. New York L. Ins. Co., 
97 I11.APP. 547. 

Bonus agreements under which in¬ 
sured receives a certain percentage 
of cash premiums insurer receives on 
policies are contrary to such stat¬ 
utes.—^Hine v. State Life Ins. Co. of 
Indianapolis, Ind., 85 P.2d 1042, 140 
Cai.App. 657. 

82. Ariz.—Western Union Life Ins. 
Co. V. Musgrave, 215 P. 586, 25 
Ariz. 219. 

Ky.—American Nat Ins. Co. v. 

Brown, 201 S.W. 326, 179 Ky. 711. 
32 C.J. p 1113 note 86—37 C.J. p 398 
note 87. 

Provisions held disozimlnatory 
Promise by broker to release de¬ 
fendant from agreement for sale of 
stuck if defendant would take out 
insurance on officer’s life was held 
invalid as a ’Valuable consideration 
or Inducement not specified in poli¬ 
cy.*’—^Pturrot V. "H. Mansfield & 
Co., 165^N.E. 25, 266 Mass. 121. 

83. Ky.—Reed v. General Ins. Co. of 
America, 96 S.W.2d 1259, 265 Ky. 
206. 

84. Pa.—^Kaufman v. New York Life 
Ins. Co.. 172 A. 306, 315 Pa. 34. 

inadvertent mistakes 

The statutes do not apply to oc¬ 
casional and inadvertent mistakes in 
the preparation of policies.—^Kauf¬ 
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man v. New York Life Ins. Co., 172 
A. 806, 315 Pa. 34. 

86 . S.D.—Stanley v. Kansas City L. 
Ins. Co., 186 N.W. 960, 45 S.D. 266. 

86 . Or.—^Unlon States Life Ins. Co. 
V. Bemert, 87 P.2d 774, 161 Or. 
44. 

87. Miss.—^New York Life Ins. Co. v. 
Boling, 169 So. 882, 177 Miss. 172. 

Applicable only to policy 
Mo. —Gibson v. Kansas City Life Ins. 
Co., App., 186 S.W.2d 131. 

88 . Miss.—^New York Life Ins. Co. 
V. Boling. 169 So. 882, 177 Miss. 
172. 

89. Ariz.—Western Union Life Ins. 
Co. V. Musgrave, 216 P. 536, 25 
Ariz. 219. 

90. Ark.—^Pyramid Life Ins. Co. v. 
Patten, 110 S.W.2d 626, 194 Ark. 
987. 

Ky.—American Nat. Ins. Co. v. 

Brown, 201 S.W. 326, 179 Ky. 711. 
Minn.—Coughlin v. Reliance Life Ins. 

Co., 201 N.W. 920, 161 Minn. 446. 
32 C.J. p 1118 note 41. 

91. Ariz.—Western Union Life Ins. 
Co. V. Musgrave, 215 P. 536, 25 
Ariz. 219. 

Minn.—Coughlin v. Reliance Life Ins. 

Co., 201 N.W. 920, 161 Minn. 446. 
Miss.—Sovereign Camp, W. O. W., v. 
Waggoner, 173 So. 424, 178 Misa 
418. 

Mo.—^Landau v. New York L. Ins. Co., 
203 S.W. 1003, 199 Mo.App. 544. 
Okl.—^Metropolitan Life Ins. Co. v. 

Lillard, 248 P. 841. 118 Okl. 196. 

32 C.J. p 1113 notes 36. 37. 

Grounds for reformation of policy 
see infra S 279. 

Batlfloation. by company inaffective 
Where a life insurance agent 
agrrees with a person who has taken 
out Insurance to repay the premium 
if the company does not make a 
mortgage loan to insured within a 
time specified, the ratification of 
the contract by the company would 
not validate it as it is founded on an 
illegal inducement prohibited by stat¬ 
ute.—Mechling v. Philadelphia Life? 
Ins. Co., 58 Pa.Super. 526. 
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provisions for discriminatory insurance benefits 
have been enforced after insured in good faith has 
carried out his part of the agreement and become 
entitled to the benefits agreed on.S2 However, a 
violation of the statute does not render the policy 
either illegal or void,^^ or unenforceable by insured 
or the beneficiary.®^ xhe reasons for the rule are 
that the statutes do not declare the policy void or 
tmenforceable;®® that the punishments or penalties 
which they inflict, whether criminal®® or a revoca¬ 
tion or suspension of the license of the company®^ 
or the agent®® to do business in the state, are im¬ 
posed on the company and its agents alone,®® and 
therefore it is regarded that insured is not in pari 
delicto,^ and that it would be unjust to refuse en¬ 
forcement of the contract in favor of insured.® A 
violation of the statute does not bind insurer to 
grant like benefits to all policyholders of the class.® 


Mutiujl company. A mutual company cannot le¬ 
gally discriminate in favor of one or some of its 
policyholders to the prejudice of the others.^ Any 
agreement of a mutual company which would result 
in the pajTnent of larger proportionate dividends to 
one of its policyholders than to others in the same 
class,® or a contract whereby certain policyholders 
receive benefits which others do not and which the 
latter must pay for® is illegal and void. The con¬ 
tract being contrary to public policy,^ the fact that 
it is executed does not estop the company from as¬ 
serting its invalidity.® However, the discrimination 
prohibited is an arbitrary discrimination,® and the 
fact that differences exist in the rights of members 
under their policies does not necessarily show an 
illegal discrimination.^® 


Notes «ULd olieoks taken In connec¬ 
tion therewith are also void.—^Lan¬ 
dau V. New York L. Ins. Co., 203 S. 
W. 1003, 199 MO.APP. 644. 

92. U.S.—^Hayes v. Travelers Ins. 
Co.. C.aA.Okl.. 93 F.2d 568. 125 A. 
L.R. 1053. 

93. XJ.S.—Hayes v. Travelers Ins. 
Co., C.C.A.Okl.. 93 P.2d 668, 126 
A.L.R. 1053. 

Ark.—Pyramid Life Ins. Co. v. Pat¬ 
ten, 110 S.W.2d 626, 194 Ark. 987. 
Ky.—American Nat. Ins. Co. v. 

Brown, 201 S.W. 326. 179 Ky. 711. 
Minn.—Coughlin v. Reliance Life 
Ins. Co., 201 N.W. 920, 161 Minn. 
446. 

Mo.—^Fulton V. Kansas City Life Ins. 
Co., 148 S.W.2d 581, 286 Mo.App. 
78—O’Maley v. Northwestern Mut. 
Life Ins. Co.. 96 S.W.2d 862. 231 
Mo.App. 39, followed in 96 S.W.2d 
859. two cases, and 95 S.'W’.2d 860, 
certiorari denied Northwestern 
Mut Life Ins. Co. v. O’Maley, 67 
S.Ct 110, 299 U.S. 686, 81 L.Ed. 
431—Liandau v. New York Life Ins. 
Co., 203 S.W. 1003. 199 Mo.App. 
644. 

N.M.—^Douglass v. Mutual Ben. 
Health & Accident Ass’n. 76 P.2d 
463, 42 N.M. 190. 

Okl.—National Fidelity Life Ins. Co. 

V. Gerard. 62 P.2d 1, 176 OkL 219. 
32 C.J. p 1113 note 88. 37 C.J. p 399 
note 4. 

FroteotloxL of insured intended 

The object of statute prohibiting 
Insurance companies from making 
any variations from published rates 
In favor of any Insured in amount 
of premium charged is to protect- 
Insured and not Insurer.—^Douglass 
V. Mutual Ben. Health & Accident 
Ass'n. 76 P.2d 453. 42 N.M. 190. 

94. Minn.—Coughlin v. Reliance 

Life Ins. Co.. 201 N.W. 920, 161 
Minn. 446. 

N.Y.—Quast V. Fidelity Mut Life 


Ina Co.. 123 N.R 494, 226 N.Y. 
270. affirming 164 N.Y.S. 1110. 178 
App.Div. 908. 

Okl.—National Fidelity Life Ins. Co. 

V. Gerard. 62 P.2d 1. 175 Okl. 219. 
32 C.J. p 1113 note 39. 

95. Ark.—^Pyramid Life Ins. Co. v. 
Patten, 110 S.W.2d 626, 194 Ark. 
987. 

Okl.—National Fidelity Life Ins. 
Co. V. Gerard, 52 P.2d 1, 175 Okl. 
219. 

32 C.j. p 1113 note 40. 

93. Ark.—^Pyramid Life Ins. Co. v. 
Patten, 110 S.W.2d 526, 194 Ark. 
987. 

32 C.J. p 1118 note 42. 

97. Ark.—^Pyramid Life Ins. Co. v. 
Patten, supra 

Miss.—Sovereign Camp, W. O. W. v. 
Waggoner. 178 So. 424. 178 Miss. 
418. 

32 C.J. p Ills note 43. 

98. Tex.—^American Nat. Ins. Co. v. 
Tabor, 230 S.W. 397. Ill Tex. 155. 

Wis.—^Laun v. Pacific Mut. L. Ins. | 
Co., Ill N.W. 660, 131 Wis. 555, | 
9 L.RA.,N.S., 1204. | 

99 . Ark.—Pyramid Life Ins. Co. v. 
Patten, 110 S,W.2d 526, 194 Ark. 
987. 

N.Y,—Quast V. Fidelity Mut Life 
Ins. Co.. 123 N.B. 494, 226 N.Y. 
270, afilrming 164 N.Y.S. 1110, 178 
App.Div. 908. 

32 C.J. P Ills note 45. 

LiabiUty of insurance company and 
its agents to penalties and criminal 
prosecution for violation of anti- 
discrimination statutes see supra 
S5 86-89. 

1 . Minn.—Coughlin v. Reliance Life 
Ins. Co.. 201 N.W. 920, 161 Minn. 
446. 

Okl.—^National Fidelity Life Ins. Co. 

V. Gerard. 52 P.2d 1. 176 Okl. 219. 
32 C.J. p 1113 note 46. 

8 . OkL—^National Fidelity Life Ins. 
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Co. V. Gerard, 62 P.2d 1, 175 Okl. 
219. 

32 C.J. p 1113 note 47. 

Provisions enforceable 

Insured may enforce annuity pro¬ 
vision of life policy under which in¬ 
surer. by mistake without fault on 
part of insured, had agreed to pay 
a higher annuity rate Uian ordi¬ 
nary rate.—^National Fidelity Life 
Ins. Co. V. Gerard, supra. 

3. Miss.—So%'ereign Camp, W*. O. W. 
V. Waggoner, 173 So. 424, 178 
Miss. 418. 

4. Dak.—Clevenger v. Mutual Life 
Ins. Co., 3 N.W. 313, 2 Dak. 124. 

La.—Rougon v. Equitable Life Assur. 
Soc., S3 So. 434, 146 La. 132. 

5. N.C.—Graham v. New York Mut. 
Life Ins. Co., 97 S.E. 6, 176 N.a 
313. 

e. Ind.—^Robinson v. Wolf, 62 N.K 
74, 27 Ind.App. 683. 

32 C.J. p 1113 note 49. 

7. Ind.—^Robinson v. Wolf, supra. 
8b Ind.—Robinson v. Wolf, supra. 

9. U.S.—^Wolf v. Employers Mut. 
Liability Ins. Co. of Wisconsin, D. 
C.Minn., 40 F.Supp. 635. 

10. U.S.—^Wolf V. Employers Mut. 
Liability Ins, Co. of Wisconsin, su¬ 
pra. 

Not against public policy 

Public policy does not require an 
omnibus coverage under an automo¬ 
bile liability policy without any re¬ 
strictive indorsement.—^U’^olf v. Em¬ 
ployers Mut. Liability Ins. Co. of 
Wisconsin, supra. 

PzovisionB held valid 

A restrictive Indorsement, which 
modified the omnibus coverage clause 
in an automobile liability policy is¬ 
sued by a mutual insurance company, 
providing that coverage for bodily 
liability and property damage lia¬ 
bility provided that policy should 
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§ 246. Age of Insured 

Policies Issued In violation of statutes restricting 
the age at which persons may be Insured are void. 

A life insurance company may issue valid life 
policies to a person of any age where there is no 
applicable statute precluding the issuance of insur¬ 
ance to a person who is under or beyond a speci¬ 
fied age but a policy issued in violation of a stat¬ 
ute making it unlawful to insure the life of a per¬ 
son who is under or beyond a specified age is void.^^ 
However, under a statute restricting the age at 
which persons may be insured, a policy providing 
that it shall not be effective until insured arrives at 
the specified age is not void.^^ A provision in an 
accident policy restricting liability within specified 
maximum and minimum age limits, which conforms 
to the form and phraseology prescribed by statute 
for such provisions, is valid.^^ 

Group insurance. Under some statutes an in¬ 
surance company cannot exclude from the coverage 
of a group life policy emplo 3 ’ees over a certain age, 
but must insure either all of the employees of the 
employer or all the employees of a class determined 
by conditions pertaining to the emplo3mient.i5 

§ 247. Amount of Liability 

In the absence of a statute restricting the amount, 
the extent of the liability assumed by the Insurer is a 
matter of contract between the parties. 

While the extent of liabilitj' assumed by insurer 
generally is a matter of contract between the par¬ 


ties,^® the amount of insurance which may be pro¬ 
vided for in a policy may be limited by a statute 
restricting the amount.^*^ A statute prohibiting an 
insurance company from selling insurance in an 
amount less than a specified sum, until the forms 
therefor have been submitted to, and approved by, 
the insurance commissioner, does not invalidate a 
policy for less than thit amount, as it is a restric¬ 
tion on the insurance company and not on the con¬ 
tract of insurance.^* 

In the absence of statutory limitation on the 
amount of insurance which may be taken out, a 
person with an insurable interest in property is 
not restricted in taking out fire insurance to in¬ 
suring for the value of the property,but he may 
insure in whatever amount he desires, and in as 
many companies as he desires, as long as he can 
find companies who will issue such policies.^® The 
fact that property is insured for an amount greater 
than that authorized by a by-law of insurer does 
not affect the validity of the policy unless the over¬ 
insurance is procured by means of some wrongful 
act on the part of insured.2i A statute prohibiting 
the insurance of property in excess of its fair and 
actual value applies only to ordinary corporeal prop- 
erty,22 and does not prevent the insurance of goods 
under contract of sale in an amount which includes 
the actual value of the goods and the profits of 
the sale.28 Where the statute requires insurance 
companies to pay the full amount for which the 
property is insured, a policy is valid, although the 


not apply where automobile was 
being operated by insured's son was 
held valid.—Wolf v. Employers Mut. 
Liiabillty Ins. Co. of Wisconsin, su¬ 
pra. 

11. Ark.—Springfield Mut Ass’n v. 
Atnlp, 279 S.W. 15. 169 Ark. 968. 

12 . Mo.—Johnson v. Central Mut 
Ins. Ass'n. 143 S.W.2d 257. 346 
Mo. 818, reversing, App., 132 S.W. 
2d 674—McNairy v. Standard Life 
Ins. Co., App., 114 S.W.2d 156— 
Parish v. Missouri Mut. Ass'n, 
App.. 8 S.W.2d 1018—Heed v. Mis¬ 
souri Mut. Ass'n, App.. 5 S.W.2d 
675—Riley v. Missouri Mut Ass'n, 
App.. 278 S.W. 780. 

37 C.J. p 385 note 93. 

Application of statute to reinsurance 
see infra S 1234. 

Limitation of amount of insurance 
according to age of infant Insured 
see infra % 247. 

Hffftxlmnm age imder statute 
Under statute prohibiting insur¬ 
ance on the life of a person whose 
nearest birthday at the time of the 
issuance of the policy is more than 
sixty years of age, a person must 


be over sixty years and six months 
to be uninsurable.—Todd v. Ameri¬ 
can Mut Union. Mo.App., 275 S.W. 
60. 

la Neb.—Security Mut L. Ins. Co. 
V. Miller. 106 N.W. 229, 75 Neb. 
267, 

14. Ill.—^Krmicek v. Federal Life 
Ina Co.. 252 I11.APP. 232. 

15. N.T.—^Dudrey v. Equitable Life 
Assur. Soc. of U. S.. 10 N.Y.S.2d 
639, 170 Misc. 418. 

Age not a condition, of employment 
The age of an employee is not a 
"condition pertaining to the employ¬ 
ment," but rather a condition per¬ 
taining to the employee himself.— 
Dudrey v. Equitable Life Assur. Soc. 
of U. S., 10 N.Y.S.2d 639, 170 Misc. 
418. 

16. Minn.—^Maryland Casualty Co. v. 
American Lumber & Wrecking Co., 
282 N.W. 806, 204 Minn. 43, 119 
A.L.H. 1269. 

17- N.Y.—^Flynn v. Prudential Ins. 
Co. of America, 100 N.B. 794. 207 
N.Y. 315. reversing 130 N.Y.S. 
546, 145 App.Div. 704. 

1016 


Insurance to which apxdicable 
A statute limiting the ratio of val¬ 
ue at which property may be insured, 
construed with the title of the act 
which has reference to fire insurance 
alone, does not apply to tornado in¬ 
surance.—^Nalley v. Home Ins. Co., 
157 S.W. 769, 250 Mo. 462. Ann.Cas. 
1915A. 283. 

18. N.C.—Blount V. Royal Fraternal 
Ass’n, 79 S.E. 299, 163 N.a 167. 

19. Tex.—Camden Fire Ins. Ass'n 
V. Sutherland, Civ.App., 278 S.W. 
907, reformed on other grounds, 
Com.App., 284 S.W, 927. 

Extent of insurer's liability for loss 
under fire policy see infra §§ 915- 
924. 

2(1 Tex.—Camden Fire Ins. Ass'n v. 
Sutherland, supra. 

21. Pa.—Moore v. Susquehanna Mut. 
Fire Ins. Co., 46 A. 266, 196 Pa. 30. 

22. U.S.—Schumacher v. North Brit¬ 
ish & Mercantile Ina Co., C.C.A. 
Wash., 2 F.2d 609. 

28. U.S.—Schumacher v. North 
British & Mercantile Ins. Co., su¬ 
pra. 
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property is insured for more than its value ;24 and 
this is true, even though the statute also provides 
that no company shall knowingly issue a policy for 
an amount which exceeds the fair value of the prop- 
erty.26 Also a depreciation of the property insured 
after the issuance of the policy will not avoid the 
policy under a statute limiting the amount of risk 
to a certain percentage of the value of the property 
and providing that, when the risk is taken, its value 
shall not be questioned in another proceeding.26 

There is some authority for the proposition that, 
unless legalized by statute, a valued policy is invalid 
as a wagering contract contrary to the policy of the 
law;27 but the weight of authority is to the effect 
that a valued policy or a policy which is analogous 
thereto in so far as it prescribes a method for fix¬ 
ing, as between the parties, the amount of the loss 
covered is unpbjectionable and binding,28 especially 
where the amount of the loss is incapable of exact 
and accurate measurement,^8 as long as the agree¬ 
ment is made in good faith^® and not merely as the 
cover of a wager.^i A condition limiting the re¬ 
covery on a policy to an amount less than is pro¬ 
vided by a valued policy law is invalid.32 

Parties to a life insurance contract have the right 
to insert a lawful stipulation limiting the amount 
of insurance.33 The amount of insurance which 
may be taken out on the life of an infant may be 
limited by the terms of the policy,®^ and may vary 


with the age of the minor, reaching its maximum 
at his majority.^5 Such policies are not in contra¬ 
vention of a statute prohibiting the settlement of 
policies at maturity for less than the amount in¬ 
sured on the face of the policy.Where the 
amount is restricted by statute, it not only limits 
the amount that may be covered by one policy, but 
prohibits the issuance of two or more policies on 
one infant's life aggregating more than the specified 
amount,regardless of whether or not the bene¬ 
ficiaries are the same.s® A stipulation for a reduc¬ 
tion of liability” to a specified amount in case of the 
death of insured within a specified time after the 
date of the policy does not contravene any statutes^ 
or rule of public policy.^® However, a condition in 
an assessment insurance policy that, if insured car¬ 
ries other insurance, the company will be liable for 
only such portion of the indemnity promised as it 
bears to the total amount of like indemnity in all 
policies covering such loss, is invalid under a stat¬ 
ute requiring policies to specify “the exact sum of 
money” payable on the happening of the contingen¬ 
cy insured ag^inst.^i A provision for payment or 
credit to insured of increasing dividends is not 
contrary to public policy or the policy of the law.^^ 
Provisions in a workmen's compensation policy 
for reimbursement of insurer by the employer for 
pajnnents to employees under specified circumstanc¬ 
es, which do not abridge or impair the protection 
required to be given the employee, are valid.**® 


24. Miss.—^Mississippi Home Ins. 
Co. v. Barron, 46 So. 875, 91 Miss. 
722. 

25. Miss.—Mississippi Home Ins. 
Co. V. Barron, supra. 

26. Mo.—Siegle v. Phoenix Ins. Co., 
81 S.W. 637, 107 Mo.App. 456. 

27. Qa.—^Norwich Union Fire Ins. 
Soc. V. Bainbridge Grocery Co., 86 
S.E. 622, 16 Ga.App. 432—Georgia 
Co-op. Fire Assoc, v. Lianier, 57 
S.E. 910, 1 Ga«App. 186. 

Validity of wagering policies gen¬ 
erally see supra S 243. 

^Valued policy" defined: 

Generally see supra S 48. 

Fire insurance see supra S 14. 
Marine insurance see supra S 34. 

28. N.Y.—^Empire Dev. Co. v. Title 
Guarantee & Trust Co., 121 N.E. 
468, 225 N.Y. 63. 

32 C.J. p 1112 note 29. 

Extent of liability of insurer on 
valued policy of: 

Fire insurance see infra 9 915. 
Marine insurance see infra 9 960. 

29. CaL—Whitney Est. Co. v. North¬ 
ern Assur. Co., 101 P. 911, 165 CaL 
521, 18 Ann.Cas. 512, 23 Li.R.A.,N.S., 
123. 

32 C.J. p 1112 note 30. 


Beat lasiixaace 

It Is competent for the parties to 
a contract of rent insurance to stip¬ 
ulate for a method of computing the 
loss, without violating the rule that 
Insurance shall furnish only indem¬ 
nity against loss.—Whitney Est. Co. 
V. Northern Assur. Co., supra. 

30. N.Y.—Empire Dev. Co. v. Title 
Guarantee & Trust Co., 121 N.E. 
468, 225 N.Y. 53. 

Tex.—Union Fire Ins. Co. v. Mitchell, 
Clv.App., 249 S.W. 586. 

31. N.Y.—Empire Dev. Co. v. Title 
Guarantee & Trust Co., 121 N.E. 
468, 225 N.Y. 53. 

32. Neb.—^Home Fire Ins. Co. v. 
Bean. 60 N.W. 907. 42 Neb. 537, 47 
Am.S.R. 711. 

26 ax p 64 note 94. 

33. N.Y.—^Dolan v. John Hancock 
Mut. Ldfe Ins. Co., 141 N.Y.S. 101. 

Amount of: 

Insurance as dependent on provi¬ 
sions of policy and construction 
thereof see infra 99 325-328. 
Insurer's liability on maturity of 
policy see infra 99 897-980. 

34 . llL—^Klelnschrodt v. John Han¬ 
cock Mut. Life Ins. Co., 198 IlLApp. 
449. 

37 C.J. P 385 note 96. 
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35. Ill.—Julius V. Metropolitan Life 
Ins. Co., 220 Ill.App. 423, affirmed 
132 N.E. 436, 299 Ill. 343, 17 A.L.R. 
956. 

36. Ill.—Julius V. Metropolitan Life 
Ins. Co., supra. 

37. N.Y.—^Flynn v. Prudential Ins. 
Co., 100 N.B. 794, 207 N.Y. 815, re¬ 
versing 130 N.Y.S. 546. 145 App. 
Div. 704, and overruling O'Rourke 
V. John Hancock Mut. Life Ins. 
Co., 31 N.Y.S. 130, 10 Misc. 405, af¬ 
firming 30 N.Y.S. 215. 

31 C.J. p 968 note 41—37 C.J. p 385 
note 95. 

38. N.Y.—^Dolan v. John Hancock 
Mut. L. Ins. Co., 141 N.Y.S. 101. 

39. Tex.—^American Nat. Ins. Co. v. 
Walker, Civ.App., 256 S.W. 950. 

37 C.J. P 384 note SO. 

40. Tex.—American Nat. Ins. Co. v. 
Walker, supra. 

41. Mo.—State v. Allen, 259 S.W. 77, 
302 Mo. 525. 

42. S.D.—Stanley v. Kansas City 
Life Ins. Co.. 186 N.W. 960, 45 S. 
D. 266. 

37 C.J. p 384 note 83. 

431 Minn.—Maryland Casualty Co. v. 
American Ltunber & Wrecking Co.. 
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§ 248. Partial Invalidity 

The invalidity of an Independent and severabie pro¬ 
vision of an insurance policy will not invalidate the re¬ 
mainder, but the invalidity of an essential part of an en¬ 
tire policy Invalidates the entire policy. 

The invalidity of an independent and severable 
provision or part of a policy or certificate of insur¬ 
ance does not affect the validity of the remainder.^^ 
The entire policy will not be invalidated by the in¬ 
validity of severable provisions thereof which are 
in contravention of statute the agreements or 
stipulations which are forbidden by law will be dis¬ 
regarded, and the contract sustained.^® Thus a 
policy which is to extend beyond the time limited 
by the charter of the company for its corporate ex¬ 
istence is not void in toto, but is valid for the un¬ 


expired term of the charter.^7 On the other hand 
the invalidity of an essential part of a policy, the 
terms of which constitute an entire and not a 
severable contract, invalidates the entire contract.^8 
These rules are applicable to fidelity bonds,^9 fire 
insurance policies,50 life insurance policies,®! and 
workmen’s compensation policies.®^ 

In a marine policy if any part of an integral voy¬ 
age is illegal, a policy on the integral voyage is 
void.®* Also, if a marine policy, written for the 
joint account of several owners, was in its incep¬ 
tion founded in any illegality in which only one 
of the owners participated, it is utterly void as to 
all, for the policy is not divisible so as to be good 
in part and bad in part®^ 


D. FORM, CONTENTS, AND EXECUTION 


§ 249. In General 

No particular form of words is required to consti¬ 
tute a contract of Insurance. 

No particular form of words is required to con- 


stitute a contract of insurance.®® Unless otherwise 
directed by statute, a policy of insurance should be 
written in the English language.®® 

A contract guaranteeing the fidelity of employees 


2S2 N-.W. 806, 204 Mltm. 43, 112 
A.LI.B. 1269. 

Plsoa wlisre ttoddent oeoiirs 
A provision on a rider of a work¬ 
men's compensation policy that 
should insurer be required to make 
payments as result of injuries or 
death of any employee engagred in 
operations at location not specifically 
stated in policy, or indorsements, 
employer would reimburse Insurer, 
was a valid agreement as between 
insurer and employer.—Maryland 
Casualty Co. v. American Lumber & 
Wrecking Co., supra. 

44. Tex.—Citizens' Guaranty State 
Bank of Hutchins v. National Sure¬ 
ty Co.. Com.App.. 248 S.W. 468. af¬ 
firming. Civ.App., 242 S.W. 488. 

82 C.J. p 1108 note 97. 

Construction of contract as entire 
or severable see infra § 336. 

45. Ill.—Wheeler v. Mutual Reserve 
Fund Life Ass'n. 102 HLApp. 48. 

Miss.—Claxton v. Fidelity & Guaran¬ 
ty Fire Corporation. 175 So. 210, 
179 Miss. 556. 

46. N.H.—^Perry v. Dwelling House 
Ins. Co., S3 A. 731. 67 N.H. 291, 
68 Am.S.R. 668. 

26 C.J. p 65 note 16. 

47. N.Y.—^Huntley v. Merrill, 32 
Barb. 626—^Huntley v. Beecher, 30 
Barb. 580. 

48. Ohio.—^Northwestern Nat Life 
Ins. Co. V. Hare, 26 Ohio Cir.Ct 
197. 

Tntrsi vires option 
A life Insurance company cannot 
insist that one of two or more op¬ 
tions ottered to Insured in a life pol¬ 


icy is Invalid because It is ultra 
vires and Insist on holding insured 
to the contract excluding such op¬ 
tion.—^Northwestern Nat Life Ins. 
Co. V. Hare, supra. 

49. Tex.—Citizens' Guaranty State 
Bank of Hutchins v. National Sure¬ 
ty Co., Com.App.. 258 S.W. 468, 
affirming, Clv.App., 242 S.W. 488. 

XUegalities held not to affect entire 
contract 

Statute, Invalidating stipulations 
requiring notice of claims for dam- 
I ages within less than ninety days, 
j does not affect the substantial ele¬ 
ments of the contract, but relates 
solely to Its breach, and hence does 
not Invalidate all of a fidelity bond 
containing such stipulation, the val¬ 
id and Invalid portions being readily 
separated.—Citizens' Guaranty State 
Bank of Hutchins v. National Surety 
Co., supra, 

50. Mo.—^Eoontz v. Hannibal Sav¬ 
ings and Ins. Co., 42 Mo. 126, 97 
Am.D. 326—^Loehner v. Home Mu¬ 
tual Ins. Co., 17 Mo, 247. 

Tex.—Hinney v. Furman, Lawrence 
& Parker, Civ.App., 286 S.W. 287. 
26 C.J. p 65 note 15. 

Breach of condition as invalidating 
fire insurance policy covering sep¬ 
arate items or classes of property 
see inffti S§ 508, 546. 

51. Tex,—Drane v, Jefferson Stand¬ 
ard Life Ins, Co., Clv.App., 146 
S.W.2d 526, modified on other 
grounds 161 S.W.2d 1057, 139 Tex. 
101 . 

CLaiiises hdd not Invalidate policy 
(1) Invalidity of tontine clause 
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held not to render entire policy in¬ 
valid.—^Wheeler v. Mutual Reserve 
Fund Life Assoc., 102 IlLApp. 48. 

(2) Invalidity of provision for al¬ 
ternative beneficiary does not Inval¬ 
idate provision for named beneficiary 
who is appropriate person to be 
made a beneficiary.—^Drane v. Jeffer¬ 
son Standard Life Ins. Co.. Civ.App., 
146 S.W.2d 526, modified on other 
grounds 161 S.W.2d 1057, 139 Tex. 
101 . 

58. N.Y.—^London Guarantee & Ac¬ 
cident Co. V. Marine Repair Cor¬ 
poration.’ 196 N.Y.S. 492. 

68 . U.S.—Clark v. Protection Ins. 
Co., C.C.Mass.. 5 F.Cas.No.2.832. 1 
Story 109. 

54. U.S.—Clark v. Protection Ins. 
Co., supra. 

55. U.S.—Scrlba v. Insurance Co. of 
North America. Pa., 21 F.Cas.No. 
12,660. 2 Wash.C.C. 107. 

56. English or Spanish 
Although English version of act, 

which originated in Spanish, relating 
to Insurance, provides that policies 
shall be written or printed in both 
Spanish “and" English, and Spanish 
version uses the word "or" instead 
of "and," a policy written in Spanish 
only Is good since, by the direct 
provisions of Puerto Rico Acts 1917 
No. 8 vol 11. discrepancies In the 
English and Spanish texts of stat¬ 
utes of Puerto Rico are to be con¬ 
strued in favor of text In which law 
originated.—Companla L'Union De 
Paris V. Goldsmith, aaA.Puerto Ri¬ 
co, 8 F.2d 134. 
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or others in positions of trust is sometimes in a 
form very similar to that of a policy of insurance,5^ 
while frequently it is in the form of a bond of in- 
demnity.®8 

§ 250. Oral or Written 

a. In general 

b. Effect of provisions of statute, char¬ 

ter, or by-law 


c. Power of officers and agents as to 
oral contracts 

a. In General 

In the absence of contrary reQUlatlons, a contract 
of Insurance may be oral or in writing, or partly oral 
and partly written. 

In the absence of a statute or other positive reg¬ 
ulation to the contrar>% a contract of insurance may 
be made by parole.®9 The fact that contracts of 


57. Xr.S.—Guarantee Co. of North 
America v. Mechanics* Sav. Bank 
& Trust Co.. Tenn., 22 S.Ct. 124, 
183 U.S. 402, 46 L.Bd. 253. 

N.C.—Tarboro v. Fidelity & Deposit 
Co. of Maryland, 35 S.E. 588, 126 
N.C. 320, 83 Am.S.R. 682. 

58. N.Y.—^East Islip First Nat. Bank 
V. National Surety Co., 127 N.B. 
479, 228 N.Y. 469. 

25 C.J. p 1089 note 3. 

59. U.S.—Washingrton Fidelity Nat. 
Ins. Co. V. Burton, 63 S.Ct. 26, 
287 U.S. 97. 77 L.Ed. 196, 87 A.L.R. 
191, reversing 56 F.2d 300, 61 App. 
D.C. 3. certiorari granted 52 S.Ct 
498, 286 U.S. 536, 76 L.Ed. 1275— 
Hartline v. Mutual Ben. Health & 
Accident Ass*n, C.C.A.Fla., 84 F.2d 
21—Globe & Rutgers Fire Ins. Co. 
V. Draper, C.C.A.Wash., 66 F.2d 985, 
989, citing €k>zpiui Juris —Behnke 
V. Standard Accident Ins. Co. of 
Detroit, Mich.. C.C.A.Wis.. 41 F.2d 
696—Western Assur. Co. v. Weiner, 
C.C.A.Pa., 38 F.2d 229—^^tna Ins. 
Co. of Hartford, Conn., v. Licking 
Valley Milling Co., C.C.A.Ky., 19 
F.2d 177, certiorari denied 48 S. 
Ct 37. 275 U.S. 541. 72 L.Ed. 415— 
National Liberty Ins. Co. of Amer¬ 
ica y. Milligan. C.C.A.Wash.. 10 F. 
2d 483, 484, citing Corpus Juris— 
Hartford Fire Ins. Co. v. Tatum, 

C. C.A.La., 5 F.2d 169, affirming, 

D. C., Tatum v. Hartford Fire Ins. 
Co., 2 F.2d 275—^Hartford Accident 
& Indemnity Co. v. Brill, D.C.Wis., 
45 F.Supp. 550. 

Ala.—^Liverpool & London & Globe 
Ins. Co. V. McCree, 98 So. 880, 210 
Ala. 559—Queen Ins. Co. of Ameri¬ 
ca V. Bethel Chapel. 174 So. 638, 27 
Ala.App. 443, certiorari denied 174 
So. 640, 284 Ala. 184. 

Ariz.—^American Eagle Fire Ins. Co. 
of New York v. McKinnon, 286 P. 
183, 184, 36 Ariz. 409, quoting Coin 
pus Juris. 

Cal.—Stanley v. Columbia Casualty 
Co., App., 147 P.2d 627—^Harlow v. 
American Equitable Assur. Co. of 
New York, 261 P. 499, 87 Cal.App. 
28, followed in Harlow v. Federal 
Ins. Co. of New Jersey, 261 P. 601, 
87 CaLApp. 792. 

Fla.—Collins v. .^na Ins. Co., 138 
So. 369, 103 Fla. 848. 

Ky.—^Henry Clay Fire Ins. Co. v* 
Grayson County State Bank, 39 


S.W.2d 482. 485. 239 Ky. 239. citing 
Corpus Juris —^Home Ins. Co. of 
New York y. Evans, 257 S.W. 22, 
201 Ky. 487. 

Masa—Cass v. Lord, 128 N.B. 716, 
236 Masa. 430. 

Minn.—Schmidt y. Agricultural Ins. 
Co., 252 N.W. 671, 190 Minn. 585. 

Me.—^Hurd v. Maine Mut. Fire Ins. 
Co., 27 A.2d 918, 139 Me. 103. 

Mo.—^Meier v. Eureka-Securlty Fire 
& Marine Ins. Co. of Cincinnati, 
Ohio, App., 168 S.W.2d 127—Corri¬ 
gan V. National Motor Underwrit¬ 
ers, 1 S.W.2d 845, 222 Mo.App. 113 
—^Prichard v. Connecticut Fire Ins. 
Co. of Hartford. Conn., App., 203 
S.W. 223. 

Neb.—Whitehall y. Commonwealth 
Casualty Co., 248 N.W. 692, 125 
Neb. 16—Cline v. Fidelity Phenix 
Fire Ins. Co.. 203 N.W. 578, 113 
Neb. 481—Glatfelter v. Security 
Ins. Co. of New Haven. Conn., 167 
N.W. 572, 102 Neb. 464. 

N.M.—Douglass v. Mutual Ben. 
Health & Accident Ass*n, 76 P.2d 
453, 460, 42 N.M. 190, citing Cor¬ 
pus Juris. 

N.Y.—^L. Lewitt & Co. v. Jewelers* 
Safety Fund Soc., 164 N.E. 29. 249 
N.Y. 217, reversing 224 N.Y.S. 549, 
221 App.Diy. 727—Cardinal v. Mer¬ 
cury Ins. Co., 273 N.Y.S. 487, 242 
App.Diy. 98, reversed on other 
grounds 195 N.B, 148, 266 N.Y. 448, 
reargument denied 195 N.E. 191, 
266 N.Y. 642—Dane v. Lane, 240 
N.Y.S. 637, 229 App.Div. 50—Searle 
V. Southern Surety Co. of New 
York, 247 N.Y.S. 337, 139 Misc. 175. 

Ohio.—^Royal Indemnity Co. v. Good¬ 
man, 168 N.E. 61, 32 Ohio App. 
316—Goodman v. Royal Indemnity 
Co., 167 N,E. 311, 24 Ohio App. 357. 

Okl.—^U. S. Fire Ins. Co. of New York 
V. Rayburn, 81 P.2d 313, 183 Okl. 
271—^Metropolitan Casualty Ins. 
Co. of New York v. Heard, 63 P.2d 
720, 178 Okl. 461—Home Ins. Co. 
of New York v. Southern Motor 
Coach Corporation, 41 P.2d 870, 171 
Okl. 94—^De Noya v. Fidelity Phoe¬ 
nix Ins. Co.. 237 P. 126, 110 Okl. 
235. 

Or.—^Bird y. Central Manufacturers 
Mut Ins. Co., 120 P.2d 753, 168 
Or. 1. 

Pa.—^Rossi V. Firemen's Ins. Co. of 
Newark, N. J.. 165 A. 16. 20, 310 
Pa. 242, citing Corpus Juris— 
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Levan v. Pottstown-Phoenixville 
Ry. Co., 124 A. 89, 279 Pa. 381. 
R.I.—Fliger v. Pennsylvania Fire 
Ins. Co., 187 A. 470, 48 R.I. 274. 
Tenn.—Continental Ins. Co. v. Schul- 
man, 205 S.W. 315, 140 Tenn. 481. 
Tex.—Federal Underwriters Ex¬ 
change V. Cupit. Civ.App., 172 S.W. 
2d 103, error refused—Great South¬ 
ern Life Ins. Co. v. Dolan, Civ.App., 
239 S.W. 236, reversed on other 
grounds. Com.App., 262 S.W. 475. 
rehearing denied 264 S.W. xiv— 
Ginners Mut. Underwriters* Ass'n 

V. Fisher. Civ.App.. 222 S.W. 285, 
reversed on other grounds. Com. 
App.. 238 S.W. 207. 

Utah.—^Field v. Missouri State Life 
Ins. Co., 290 P. 979, 77 Utah 46. 
Wis.—^Halvorsen v. Peterson, 282 N. 

W. 60, 229 Wis. 221—^Neuberger v. 
Aid Ass'n for Lutherans. 240 N. 
W. 885, 207 Wis. 133—^Milwaukee 
Bedding Co. v. Graebner. 196 N.W. 
633, 182 Wis. 171. 

32 C.J. p 1113 note 53. 

Oral: 

Assignment see infra S 421. 
Contract of insurance as within 
statute of frauds see Frauds, 
Statute of §§ 2€Z, 65. 

Executory contract to Insure see 
supra § 229. 

Preliminary or temporary contract 
see supra § 230. 

Renewal or agreement to renew see 
infra $ 2S3. 

Aocidaat or health insuxauoe 
Ill.—^Pralle v. Metropolitan Life Ins. 
Co., 252 I11.APP. 460, affirmed 178 
N.E. 371, 346 Ill. 58. 

Wash.—^Kidder v. Hartford Accident 
& Indemnity Co., 218 P. 220, 126 
Wash. 478. 

Wis.—Schllbrek v. Inter-Ocean Cas¬ 
ualty Co., 192 N.W. 45^. 180 Wis. 
120 . 

1 C.J. p 414 note 22. 

Automobile Issuxaaoe 

(1) Collision indemnity Insurance. 
—Pfuehler v. General Casualty Ins. 
Co., 300 N.W. 469. 239 Wis. 30, 

(2) Insurance against fire and 
theft.—Sheridan v. Massachusetts 
Fire & Marine Ins. Co., 124 N.E. 249, 
233 Mass. 479. 

Fixe IXLSUzanoe 

(1) An oral contract of Are insur¬ 
ance is valid. 

U.S.—Globe & Rutgers Fire Ins. Co. 
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insurance are not usually made in this way is not 
evidence that they cannot be so made.®® There is 
nothing in the nature of insurance w'hich requires 
written evidence of the contract.®^ The contract 
may be verbal or in writing,®2 or partly in writing 
and partly verbal.®® It is, of course, essential to 
the existence of an oral, as w'ell as a written, con¬ 
tract of insurance that the minds of the parties shall 
have met on all the essential terms of the contract, 
as discussed supra § 227; but, where the minds of 
the parties for a valuable consideration have met on 
all the terms of the contract, it is complete and en¬ 
forceable, although it was intended by the parties 
to be evidenced by a policy which, because of some 
fortuity, was not delivered before the happening of 
the event insured against.®^ 


On the other hand, an oral contract of insurance 
does not exist where the parties do not intend that 
one shall exist, but contemplate that a contract of 
insurance shall come into existence only on delivery 
of a policy by the company;®® neither is a parol 
contract of insurance consummated when all the 
oral conversations and negotiations result in one 
party filling out and signing an application for a 
policy, and the agents of the company giving ap¬ 
plicant a receipt for the payment of the premium 
paid by him,®® and where, therefore, they are merg¬ 
ed in, and extinguished by, the written instru¬ 
ments.®*^ Likewise, a policy merges and extinguish¬ 
es prior oral stipulations and agreements,®® unless 
there is a material variance between the executory 
agreement and the policy as executed,®® or unless 
plaintiff is entitled to a reformation of the policy.^® 


V. Draper, C.C.A.Waah., 66 P.2d 
985. 

Ala.—^Hanover Fire Ins. Co. v. Street, 
176 So. 350, 234 Ala. 537—Globe & 
Rutgers Fire Ins. Co. of New York 
V. Eureka Sawmill Co., 151 So. 827, 
829, 227 Ala. 667, citing Corpus Ju- 
zis. 

CaL—^Kleiber Motor Truck Co. v. In¬ 
ternational Indemnity Co., 289 
P. S65, 106 Cal.App. 709. 

Ind.—Sterling Fire Ins. Co. v. Comi- 
sion Beguladora Bel Mercado Be 
Henequen, 143 N.E. 2, 195 Ind. 29. 
Ky.—^Preferred Risk Fire Ins. Co. 
V. Neet, 90 S.W.2d 39. 262 Ky. 267 
—Continental Ins. Co. of New York 
V. Baker, 37 S.W.2d 62. 238 Ky. 265. 
Mo.—Robinson v. Franklin Fire Ins. 
Co. of Philadelphia, 35 S.W.2d 635, 
225 Mo.App. 960. 

N.C.—^Davenport v. Pennsylvania 

Fire Ins. Co.. 177 S.E. 187, 207 N. 
C. 861. 

26 C.J. p 43 note 88. 

(2) Mutual fire Insurance compa¬ 
nies may consummate contracts of 
insurance without the Issuance of a 
policy.—Alliance Co-op. Ina Co. v- 
Corbett, 77 P. 108, 69 Kan. 564. 

26 C.J. p 44 note 90. 

Ufe insnxasioa 

(1) Oral contract is valid and en¬ 
forceable.—Toth V. Metropolitan Life 
Ins. Co., 11 P.2d 94, 123 Cal.App. 185. 

(2) However, the custom of life 
insurance companies is to contract 
by written pollclea 

U.S.—^Equitable Life Assur. Soc. v. 
McElroy, Mo.. 83 P. 631, 28 C.C.A. 
365. I 

Ind.—Union Cent Life Ins. Co. v. 
Pauly, 35 N.E. 190, 8 Ind.App. 85. 

Marine ineuraxice i 

U.S.—^Merchants' Mut Ins. Co. v. I 
Lyman, La., 15 Wall. 664, 21 L.Ed. I 
246—^Henning v. U. S. Insurance 
Co., C.C.MO., F.Cas.No.6.366, 2 Dill. 
26, 


Me.—Blanchard v. Waite, 28 Me. 51, 
48 Am.D. 474. 

Md.—Leftwich v. Royal Ins. Co., 46 
A. 1010, 91 Md. 596. 

N.y.—^Boice V. Thames & Mersey Ma¬ 
rine Ins. Co., 38 Hun 246. 

Pa.—Smith v. Odlin, 4 Yeates 468. 

Wis.—^Northwestern Iron Co. v. 

^tna Ins. Co., 26 Wis. 78. 

Workmen's eompeaBatlon Insurance 

U.S.—^Maryland Casualty Co. v. Seay, 
C.C.A.Ten., 66 F.2d 322. 

60. Aria—^American Eagle Fire Ins. 
Co. of New York v. McKinnon, 286 
P. 183, 86 Ariz. 409. 

32 C.J. p 1114 note 54. 

61. N.Y,—First Baptist Church v. 
Brooklyn Fire Ins. Co., 19 N.Y. 306. 

eSL Ariz.—^American Eagle Fire Ins. 
Co. of New York v. McKinnon, 286 
P. 183, 184, 36 Ariz. 409, quoting 
Corpus Jtizls. 

Mont.—^Austin v. New Brunswick 
Fire Ins. Co. of New Brunswick, N. 
J., 108 P.2d 1086, 111 Mont 192. 

Ohio.—^Royal Indemnity Co. v. Gtood- 
man, 168 N.E. 61, 32 Ohio App. 316. 

32 C,J. p 1113 note 53. 

63. Ariz.—^American Eagle Fire Ins. 
Co. of New York v. McKinnon, 286 
P. 183, 36 Ariz. 409. 

Neb.—^Rankin v. Northern Assur. 
Co.. 152 N.W. 324, 98 Neb. 172. 

64. Mo.—Shelby v. Connecticut Fire 
Ins. Co. of Hartford, 262 S.W. 686, 
218 Mo.App. 84. 

Necessity of delivery of policy fol- 
* lowing oral contract see infra 9 
263. 

Before death of insured 

Ark.—Jenkins v. International Life 
Ins. Co., 232 S.W, 3. 149 Ark. 257. 

65- III.—Pralle v. Metropolitan Life 
Ins. Co., 252 Ill.App. 460, affirmed 
17S N.E. 371, 346 Ill. 58. 

32 C.J. p 1114 note 61. 

66. Ga.—^Fowler v. Preferred Acci- 
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dent Ins. Co., 28 S.E. 398, 100 Qa. 
330. 

Mo.—^Neuner v. Gove, App., 133 S.W. 
2d 689. 693, quoting Corpus Ju¬ 
ris. 

67. Mo.—^Neuner v. Gove, App., 133 
S.W.2d 689. 

Tex.—Rio Grande Nat. Life Ins. Co. 

V. Bandy, Clv.App., 110 S.W.2d 122. 
32 C.J. p 1114 note 63. 

Written appUoation merges oral 
oegotlAtloiiSf statements, and prom¬ 
ises made before the making of the 
application. 

Cal.—Toth V. Metropolitan Life Ins. 

Co., 11 P.2d ^4. 123 Cal.App. 185. 
Tex.—Missouri State Life Ins. Co. 
V. Boles, CIv.App., 288 S.W. 271. 

68. Iowa.—Chambers v. Home Mut. 
Ins. Ass'n, 242 N.W. 30, 214 Iowa 
1353. 

Ky.—^Preferred Risk Fire Ins. Co. v. 
Neet, 90 S.W.2d 39, 43, 262 Ky. 
257, citing Corpus Juris. 

Mass.—^Mowles v. Boston Ins. Co., 
115 N.E. 666, 226 Mass. 426. 
Mich.—^Rossbach v. Continental Ins. 
Co. of City of New York, 267 N.W. 
802, 276 Mich, 122. 

Minn.—^Lundmann v. U. S. Fidelity & 
Guaranty Co.. 204 N.W. 169, 163 
Minn. 303. 

N.C.—State Distributing Corporation 
V. Travelers Indemnity Co., 30 S. 
E.2d 377—Jones v. Gate City Life 
Ins. Co., 4 S.E.2d 848, 216 N.C. 300. 
32 C.J. p 1114 note 64. 

Effect of delivery and acceptance of 
policy see infra 5 266. 

69. Ky.—^Preferred Risk Fire Ins. 
Co. V. Neet. 90 S.W.2d 39. 262 Ky. 
267—Svea Fire & Life Ins. Co. v. 
Foxwell. 27 S.W.2d 675, 234 Ky. 
95. 

70- Minn.—^Lundman v. U. S. Fidel¬ 
ity & Guaranty Co., 204 N.W. 159. 
168 Minn. 803. . 

Reformation of policy see infra 59 
278-280. 
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However, a collateral oral agreement ma}* not be 
merged in an application, and it may be binding 
even if there is no preliminary agreement or con¬ 
versation as to the plan of the insurance.*^! An 
oral contract to keep plaintiff covered by insur¬ 
ance is not merged in the first policy written ,'*2 al¬ 
though there is also authority that a parol agree¬ 
ment to keep plaintiff or his property insured is 
merged in the policy.'^S 

Present insurance, A parol contract of present 
insurance is valid and it has been held that in 
order that a parol contract of insurance, as distin¬ 
guished from a parol contract to insure or to issue 
a policy, may be enforceable, it must not be ex¬ 
ecutory, but must take effect immediately on the 
making of the agreement.^® An oral contract for 
insurance to take effect immediately binds the com¬ 
pany, although the policy is not issued until later 
The fact that the policy provides that it may be 


continued in force by the payment of the renewal 
premium, without the making of anything in writ¬ 
ing, at the time of the pa>Tnent, concerning the re¬ 
newal, does not make it an oral contract of insur¬ 
ance."^ 

Proof. Clear and convincing proof is required 
to establish a parol contract of insurance."® 

b. Effect of Provisions of Statute, Charter, or 
By-Law 

A contract of insurance must be in writing when a 
written contract is required by statute or by the charter 
or by-iaW8 of the company. 

In some jurisdictions, the statutes expressly re¬ 
quire a contract of insurance to be in writing,"® 
and such a contract is not valid unless it is in writ¬ 
ing.®® Such a statute contemplates that the whole 
contract of insurance shall be in writing;®^ it can¬ 
not be made partly in writing and partly in parole.®^ 


71. Wyo.—Mutual Life Ins. Co. v. 
Summers, 120 P. 185, 19 Wyo. 441. 

32 C.J. P 1115 note 68. 

72. Cal.—Dutton Dredge Co. v. IJ. 
S. Fidelity & Guaranty Co., 29 P. 
2d 316, 136 Cal.App. 574. 

73. Ga.—Heisley v. Allied American 
Mut. Fire Ins. Co., App., 30 S.E.2d 
285. 

74. Minn.—Quinn-Shepherdson Co. 

V. U. S. Fidelity & Guaranty Co., 
172 N.W. 693, 142 Minn. 428. 

Xidolity Insuranoo 

Mihn.—Quinn-Shepherdson Co. v. IT. 
S. Fidelity & Guaranty Co., supra. 
Oral oontraot to issue policy In 
tuze to be effective from date is 
valid.—Quinn-Shepherdson Co. v. U. 
S. Fidelity & Guaranty Co., 172 N.W. 
693, 142 Minn. 428. 

75. Va.—^Zurich General Accident & 
Liability Ins. Co. v. Baum, 165 S. 
E. 518, 620, 159 Va. 404, citing 
Corpus Juris. 

82 C.J. p 1115 note 71. 

76. Cal.—Kleiber v. Motor Tiuck Co, 
V. International Indemnity Co., 289 
P. 865, 106 Cal.App. 709. 

77. Mo.—Jabin v. National Accident 
Soc. of New York, 41 S.W.2d 874. 
226 Mo.App. 342. 

78. Pa.—^Butkus v. Citizens Ins. Co., 
9 Pa.Dist. & Co. 176, 22 Sch.Leg. 
Rec. 271. 

32 C.J. p 1115 note 72. 

79. U.S,—Jacobs v. Merchants Fire 
Assur. Corporation of New York, 
C.C.A.Ga., 99 F.2d 656. certiorari 
denied 59 S.Ct. 643, 806 U.S. 654, 
83 L.Ed. 1052. 

Ga.—^Meriwether v. Metropolitan Life 
Ins. Co., 162 S.B. 421, 424. 44 Ga. 
App. 683, citing Corpus Juris — 
Electric City Lumber Co. v. New 
York Underwriters* Ins, Co., 158 S. 


E. 620, 43 Ga.App. 355. followed 
in Electric City Lumber Co. v. 
Globe & Rutgers Fire Ins. Co., 150 
S.E. 122. 43 Ga.App. 444. 

32 C.J. p 1115 note 73. 

Parol contract of Insurance as with¬ 
in statute of frauds see Frauds, 
Statute of, §8 262, 6a. 

8a Ga.—Mitchener v. Union Cent. 
Life Ins. Co., 194 S.E. 530, 185 Ga. 
194—Athens Mut. Ins. Co. v. Ev -1 
ans, 64 S.E. 993. 132 Ga. 703—Heis¬ 
ley V. Allied American Mut. Fire 
Ins. Co., App.. 30 S.E.2d 285— 
Hartford Fire Ins. Co. v. Garrett, 5 i 
S.E.2d 276, 60 Ga.App. 816—Starkes 
V. Metropolitan Life Ins. Co., 197 
S.E. 520. 58 Ga.App. 37—John Han¬ 
cock Mut Life Ins. Co. v. Ludwlck, 
165 S.E. 918, 45 Ga.App. 631—Elec¬ 
tric City Lumber Co. v. New York 
Underwriters* Ins. Co.. 158 S.E. 620, 
43 Ga.App. 355, followed in Elec¬ 
tric City Lumber Co. v. Globe & 
Rutgers Fire Ins. Co., 169 S.E. 
122, 43 Ga.App. 444. 

Whether Insurer is resident or ‘ 
nonzesideBt corporation, contract of 
Insurance must be in writing.—Now¬ 
ell V, Mayor and Council of Monroe, 
171 S.E. 136, 177 Ga. 648, answer con¬ 
formed to 171 S.E. 143, 47 Ga.App. 
665. 

Pld^ty insuranoe 

Ga.—Nowell v. Mayor and Council of 
Monroe, supra. 

Fire insuranoe 

U.S.—J. T. Knight & Son v. Superi¬ 
or Fire Ins. Co. of Pittsburgh. Pa., 
C.aA.Ga.. 80 F.2d 311, certiorari 
denied 56 S.Ct 674, 298 U.S. 654. 
80 L.Ed. 1381. 

Ga.—McGlothln v. U. S. Nat Life & 
Casualty Co., 136 S.E. 535, 36 Ga. 
App. 325—Home Ins. Co. v. Head, 
182 S.B. 238, 35 Ga.App. 143. 

26 C.J. p 45 note 98. 
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Life insuranoe 

Ga.—Mitchener v. Union Cent. Life 
Ins. Co.. 194 S.E. 530. 1S5 Ga. 194. 
Eguity will not relieve party act¬ 
ing on oral contract, where his act 
was not in pursuance of the contract, 
on the faith of it. and induced by it. 
—Simonton v. Liverpool, London and 
Globe Ins. Co., 51 Ga. 76 . 

SuAcienoy of writing 

Memorandum sufflctent under stat¬ 
ute of frauds is not always sufficient 
compliance with statute requiring 
that entire fire insurance contract be 
written.—Coffin v. London & Edin¬ 
burgh Ins. Co., D.C.Ga., 27 F.2d 616. 

81. U.S.—Jacobs V. Merchants Fire 
Assur. Corporation of New York. 
C.C.A.Ga.. 99 F.2d 655, certiorari 
denied 59 S.Ct. 643, 306 U.S. 654. 
S3 L.Ed. 1052. 

Ga.—Delaware Ins. Co. v. Pennsyl¬ 
vania Fire Ins. Go.. 53 S.E. 330, 126 
Ga. 380, 7 Ann.Cas. 1134—Outright 
v. National Union Fire Ins. Co., 15 
S.E.2d 540, 65 Ga.App. ITS. 

82. Ga.—Mitchener v. Union Cent. 
Life Ins. Co.. 194 S.E. 530, 185 Ga. 
194—Athens Mut. Ins. Co. v. Ev¬ 
ans, 64 S.E. 993. 132 Ga, 703—Heis¬ 
ley V. Allied American Mut, Fire 
Ins. Co., App.. SO S.E.2d 285—Cut- 
right V. National Union Fire Ins. 
Co., 15 S.E.2d 540. 65 Ga.App. ITS 

i —Hartford Fire Ins. Co. v. Garrett. 
5 S.E.2d 2T6, 60 Ga.App. SIS— 
Electric City Lumber Co. v. New 
York Underwriters* Ins. Co.. 168 
S.E. 620, 43 Ga.App. 355, followed 
in Electric City Lumber Co. v. 
Globe & Rutgers Fire Ins. Co., 159 
S.E. 123. 43 Ga.App. 444. 

Oral agreement to keep plainfeUr in¬ 
sured 

Where an automobile theft policy 
for the term of one year was issued 
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Where the charter of the company expressly re¬ 
quires that contracts of insurance shall be in writ¬ 
ing, an oral contract is not binding on the compa- 
ny.*S 

Sometimes statutes not expressly prohibiting oral 
contracts of insurance, but containing requirements 
inconsistent therewith, are deemed to have the 
effect of prohibiting them.®4 This has been so held 
as to statutes requiring certain conditions to be 
contained in every policy,or providing that poli¬ 
cies may be made either with or without the seal 
of the company and requiring that they shall be sub¬ 
scribed and attested by designated officers and, 
when so subscribed and attested, shall be obliga¬ 
tory on the company.86 On the other hand, vari¬ 
ous statutes®*^ and by-laws®* have been held not to 
prohibit oral contracts of insurance. Where the 
statute contains affirmative words as to the manner 
of executing insurance contracts, but contains no 
negative provisions prohibiting oral contracts of 
insurance, such contracts ordinarily are not there¬ 


by precluded.*® The provisions of statutes or of 
the charter or by-laws of the company requiring 
the conditions of a policy to be stated in the body or 
on the face thereof,®® or requiring the signature of 
the president or other designated officer to all poli¬ 
cies of insurance but not in terms prohibiting any 
other mode of contracting,®i do not prevent the 
making of oral contracts. 

It has been held that statutes prohibiting the is¬ 
suance of a policy of a certain kind of insurance 
until a copy of the form thereof has been filed with 
the insurance commissioner invalidate a parol con¬ 
tract of insurance;®® but it has also been held that 
an oral contract of insurance is not precluded by 
a statute prohibiting the issuance of policies until 
schedules of rates and forms have been filed with 
the insurance commissioner or superintendent,®* or 
by a statute prohibiting the issuance of a policy in 
a form disapproved by the insurance commission- 

er.®4 

Where an applicant for insurance in a mutual 


under alleged parol agreement to 
keep plaintilTs automobile Insured 
against theft for the term of one 
year and from year to year there¬ 
after until further notice, that por¬ 
tion of the contract providing for 
insurance from year to year would 
be invalid under statute requiring 
the entire Insurance contract to be 
in writing.—^Helsley v. Allied Ameri¬ 
can Mut. Fire Ins. Co.. Ga.App., SO 
S.E.^d 285. 

83. Pa.—^Benner v. Philadelphia Fire 
Ass'n, 78 A. 44, 229 Pa. 76, 140 Am. 
S.R. 706—^Hazlett v. Allegheny Ins. 
Co., 1 Walk. 836, 1 Wkly.N.C. 24. 

84. Ill.—^Pralle v. Metropolitan Life 
Ins. Co., 178 N.E. 371, 346 IlL 58, 
affirming 252 lll.App. 460. 

N.C.—Jones v. Gate City Life Ins. 

Co., 4 S.E.2d 848, 216 N.C. 300. 
Va.—^Eastern Shore of Virginia Fire 
Ins. Co. V. Kellam, 165 S.E. 637, 
169 Va. 98. 

32 C.J. p 1115 notes 78, 79. 

Beltisal to sign applioatlon. 

Fact that insurer’s general man¬ 
ager refused to sign application as 
approved, solely because applicant 
had died, did not entitle beneficiary 
to recover in action on oral contract 
which is prohibited by statute.— 
Pralle v. Metropolitan Life Ins. Co., 
178 N.R 371, 346 Ill. 58, affirming 252 
nLApp. 460. 

Xa Tennessee it was suggested that 
the policy of legislation is clearly 
against parol Insurance, but the 
case was decided on the point that 
the contract was beyond the actual 
or apparent authority of the agents. 
—Continental Ina Co. v. Schulman, 
205 aw. 816, 140 Tenn. 481. 


86. Or.—SalQulst v. Oregon Fire Re¬ 
lief Ass’n, 197 P. 312, 100 Or. 416. 

32 C.J. p 1116 note 78. 

8a Pa.—Munhall v. Travelers' Ins. 
Co., 150 A 645, 300 Pa. 327, fol¬ 
lowed in H. N. Munhall Co. v. Trav¬ 
elers’ Ins. Co., 160 A 648—Lyda 
V. New York Central Mut. Fire Ina 
Co., 17 Pa.Dist. & Co. 685. 

87. Cal.—Stanley v. Columbia Casu¬ 
alty Co., App., 147 P.2d 627. 

N.M.—^Douglass v. Mutual Ben. 
Health & Accident Ass’n, 76 P.2d 
453, 42 N.M. 190. 

Covering notes; t^nporaxy Insoxance 
Provision that covering notes may 
be issued to bind insurance tem¬ 
porarily, pending issuance of pol¬ 
icy, does not show that statute 
contemplates only written Insurance 
contracts, so that it does not pre¬ 
clude action against Insurer under 
oral insurance agreement contem¬ 
plating Issuance of formal policy 
to become effective immediately on 
consummation of such agreement 
—Stanley v. Columbia Casualty Co., 
Cal.App., 147 P.2d 627. 

88. Me.—^Hurd v. Maine Mut Fire 
Ins. Co., 27 A2d 918, 189 Me. 103., 

89. U.S.—Globe & Rutgers Fire Ins. 
Co. V. Draper, C.C.AWash., 66 F. 
2d 986. 

Mo.—Meier v. Eureka-Security Fire 
& Marine Ins. Co. of Cincinnati, 
Ohio, App., 168 S.W.2d 127. 

Tex.—^Republic Ins. Co. v. Poole, 
Clv-App., 267 S,W. 624. 

Wash.—^Kidder v. Hartford Accident 
& Indemnity Co.. 218 P. 220, 126 
Wash. 478. 

32 C.J. p 1115 note 83. 
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Use of standard form 

(1) A statute providing that no 
fire Insurance company shall Issue 
any fire insurance policy other than 
on standard form does not prohibit 
oral contracts for fire insurance.— 
Globe & Rutgers Fire Ins. Co. v. 
Draper, C.C.AWash., 66 F.2d 986— 
National Liberty Ins. Co. of America 
V. Milligan, C.C.AWash., 10 F.2d 
483. 

(2) Notwithstanding Stl921 5 1360 
par 1 Impliedly prohibits oral con¬ 
tracts of health and accident insure 
ance, an oral contract for fire insur¬ 
ance is not invalid under S 1341—64, 
requiring the use of a standard form 
for fire Insurance.—^Milwaukee Bed¬ 
ding Co. V. Graebner, 196 N.W. 683, 
182 Wis. 171. 

90. U.S.—^Relief Fire Ins. Co. v. 
Shaw, Mass., 94 U.S. 574, 24 L.Ed. 
291. 

32 C.J. p 1115 note 82. 

91. Me.—Hurd v. Maine Mut. Fire 
Ins. Co., 27 A.2d 918, 139 Me. 103. 

N.M.—Douglass v. Mutual Ben. 
Health & Accident Ass’n, 76 P.2d 
463, 42 N.M. 190. 

32 C.J. p 1115 note 83. 

92. Wis.—Schilbrek v. Inter-Ocean 
Casualty Co., 193 N.W. 466, 180 
Wis, 120. 

Accident and health insnxanoe 
Wis.—Schilbrek v. Inter-Ocean Casu¬ 
alty Co., supra. 

93. Ariz.—Southern Casualty Co. v. 
Hughes, 263 P. 584, 33 Ariz. 206. 

N.M.—^Douglass v. Mutual Ben. 
Health & Accident Ass’n, 76 P.2d 
463, 42 N.M. 190. 

94. Okl.—^Massachusetts Bonding & 
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company is already a member by reason of other 
insurance held by him in the same company, he is 
bound by a by-law requiring the application to reach 
the secretary before liability attaches, and the rule 
which recognizes the validity of parol contracts of 
insurance as between the insurance company and a 
stranger does not apply.85 

c. Power of Officers and Agents as to Oral Con¬ 
tracts 

Ordinarily an Insurance company la bound by con¬ 
tracts of Insurance orally made by its agents only where 
the agents are authorized to make such contracts. 

An insurance company is bound by a parol con¬ 
tract of insurance entered into by an agent author¬ 
ized to make contracts of insurance,^^ such as an 
agent authorized to issue policies,®^ or a general 
agent,or a special agent duly authorized by a gen¬ 


eral agentbut the rule is otherwise as to a gen¬ 
eral agent acting outside of his territor>',i or in a 
state of which he is not a resident, in violation of 
a statute forbidding the representation of a foreign 
company by an agent who is not a resident of the 
state.- An oral contract of insurance may be bind¬ 
ing on insurer, notwithstanding it was entered into 
in violation of the private instructions or limita¬ 
tions of the agent's authority, of which insured had 
neither actual nor constructive knowledge.® 

On the other hand, an oral contract of insurance 
made by an agent is not binding on insurer where 
the agent was without authority to make such a 
contract and a person who is not an agent of 
insurer may not make an oral contract of insur¬ 
ance which will bind insurer.® A soliciting agent 
who is authorized to receive applications for in- 


Ins. Co. V. Vance, 180 P. 693, 74 
Okl. 261. 

95. Wia.—Goldberg v. Seneca, Sigel 
& Rudolph Mut. Fire Ins. Co., 174 
N.W. 558, 170 Wls. 116. 

96, U.S.—Globe & Rutgers Fire Ins. 
Co. V. Draper, C.C.A.Wash., 66 F. 
2d 985, 990, quoting Corpus Juris 
—^Massachusetts Bonding & Insur¬ 
ance Co. V. R. B. Parsons Electric 
Co., C.C.A.MO., 61 F.2d 264, 92 A. 
L.R. 218—National Liberty Ins. 
Co. of America v. Milligan. C.C.A. 
Wash.. 10 P.2d 483, 

N.T.—Giles V. Commercial Casualty 
Ina Co., 297 N.T.S. 646, 251 App. 
Dlv. 919, motion denied 298 N.Y.S. 
991, 262 App.Diy. 706. affirmed 15 
N.B.2d 71, 278 N.T. 480. 

Pa.—^Rlpka v. Mutual Fire Ins. Co.. 
36 Pa.Super. 517. 

Validity of parol contracts see su¬ 
pra subdivisions a, b of this sec¬ 
tion. 

Authority of agents to contract gen¬ 
erally see supra S 228. 

Power of agents to make parol ex¬ 
ecutory contract to Insure see su¬ 
pra S 229. 

Extent of apparent authority de¬ 
termines whether or not agent has 
authority to bind his principal by 
oral contract.—^National Liberty Ins. 
Co. of America v. Milligan, C.C.A. 
Wash., 10 F.2d 483. 

liooal agents of insurance compa¬ 
nies frequently make parol contracts 
of present insurance, and such con¬ 
tracts, if within the scope of the 
agent's authority, are perfectly val¬ 
id.—^Koivisto V. Bankers' & Mer¬ 
chants' Fire Ins. Co., 181 N.W. 580, 
148 Minn. 255. 

Statement by agent that Insured 
was insured as of certain date was 
equivalent to oral insurance con¬ 
tract.—Searle V. Southern Surety Co. 
of New York, 247 N.T.S. 340, 138 
Mlsc. 699. 


97. U.S.—Globe & Rutgers Fire Ins. 
Co. V. Draper, C.C.A.Wash., 66 F. 
2d 985. 

Ala.—^Royal Neighbors of America v. 
Fortenberry, 107 So. 846. 214 Ala. 
387—Cherokee Life Ins. Co. v. 
Brannum, 82 So. 175, 203 Ala. 145. 
Mo.—^Hawes v. American Central Ins. 
Co. of St. Louis. 7 S.W.2d 479. 222 
Mo. App. 1057. 

32 C.J. p 1115 note 87. 

Agents of foreign companies 

(1) Foreign insurance companies' 
local agents who are under a duty 
to countersign and deliver all policies 
may bind the foreign companies by 
oral contracts of insurance. 

Idaho.—Collard v. Universal Automo¬ 
bile Ins. Co.. 45 P.2d 288, 55 Idaho 
560. 

Mo.—^Bennett v. National Fire Ins. 
Co. of Hartford. 143 S.W.2d 479. 
235 Mo. App. 720—^Robinson v. 

Franklin Fire Ins. Co. of Phila¬ 
delphia. 85 S.W.2d 685, 225 Mo. 
App. 960—^Foursha v. American 
Ins. Co.. 34 S.W.2d 552, 224 Mo. 
App. 1071—McNabb v. Niagara 
Fire Ins. Co., 22 S.W.2d 364. 224 
Mo.App. 396—Uorrigan v. National 
Motor Underwriters, 1 S.W.2d 845, 
222 Mo.App. 113—Murphy v. Great 
American Ins. Co., 285 S.W. 772, 
221 Mo.App. 727—^Murphy v. Great 
American Ins. Co., App.. 268 S.W. 
671—Prichard v. Connecticut Fire 
Ins. Co. of Hartford, Conn., App., 
203 S.W. 223. 

(2) Statement in letter from for¬ 
eign insurance company to local 
agency that on further advice com¬ 
pany would issue and forward pol¬ 
icy did not revoke local agency's au¬ 
thority to bind company by oral con¬ 
tract of fire insurance.—Robinson v. 
Franklin Fire Ins. Co. of Philadel¬ 
phia. 35 S.W.2d 635, 225 Mo.App. 960. 

98. Ma—^Foursha v. American Ins. 
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Co., 34 S.W.2d 552, 224 Mo.App. 
1071. 

Okl.—De Noya v. Fidelity Phoenix 
Ins. Co., 237 P. 125, 110 Okl. 235. 
32 C.J. p 1116 note 88. 

99. Cal.—^Harron v. City of London 
Fire Ins. Co., 25 P. 9S2, SS Cal. 
16. 

1 . Mass.—Baldwin v. Connecticut 
Mut. Life Ins. Co.. 65 N.E. S3 7, 182 
Mass. 389. 

2. Mass.—^Baldwin v, Connecticut 
Mut Life Ins. Co., supra. 

3. U.S.—^National Liberty Ins. Co. of 
America v. Milligan, C.C.A.\Vash., 
10 P.2d 483. 

Neb.—Whitehall v. Commonwealth. 
Casualty Co., 248 N.W. 692, 125 
Neb. 16. 

4. Ill.—^Week v. Federal Automobile 
Ins. Ass'n, 239 111.App. 510. 

Kan.—^West v. Metropolitan Life Ins. 

Co., 61 P.2d 918, 144 Kan. 444. 

N.T.—Mearian v. Miscall, 195 N.E. 
231, 266 N.T. 625, reversing 273 N. 
T.S. 424, 242 App.Div. 722, and re¬ 
argument denied 196 N.E. 373, 267 
N.T. 549. 

Tex.—Great American Casualty Co. 
V. Eichelberger, Civ.App., 37 S.W. 
2d 1050, error refused. 

Wzittea. power of attorney nega¬ 
tives agent’s right to make oral con¬ 
tract of insurance not provided for in 
power.—Fireman's Fund Ins. Co, of 
San Francisco, Cal., v. Joseph, Tex. 
Civ.App., 92 S.W.2d 518. 

5 , XJ.S.—Strangio v. Consolidated In¬ 
demnity & Insurance Co., C.C.A. 
Cal., 66 F.2d 330. 

Pa.—Taylor v. Liverpool & London & 
Globe Ins. Co.. 68 Pa.Super. 302. 
Solioltor employed to seonra auto¬ 
mobile owners* assodation members 
was under evidence unauthorized to 
conclude oral accident insurance con¬ 
tract on behalf of insurer.—^Myers v. 
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surance and to transmit them to the company for 
its approval, but who has no authority to pass on 
risks or to make contracts of insurance, ordina¬ 
rily cannot bind the company by an oral agreement 
of insurance® Indeed, a person dealing with a 
soliciting agent has no right to assume that he can 
bind the company by a parol contract of insur¬ 
ance, or that he has any power to insure beyond 
giving a “binding receipt” mentioned in the ap- 
plication.7 

Some courts hold that, in view of statutory pro¬ 
visions for the inspection of the records, and in¬ 
vestigation of the financial standing, of insurance 
companies by the insurance commissioner, it cannot 
be presumed that, in the absence of special author¬ 
ity, an ordinary insurance agent can bind the com¬ 


pany by oral contracts of insurance for other than 
temporary purposes or on occasions akin to emer¬ 
gencies.® The authority of an agent to take oral 
applications does not empower him to make an oral 
contract of insurance for a future' term as dis¬ 
tinguished from mere preliminary insurance.® In 
some jurisdictions, however, it is deemed to be 
within the apparent scope of the authority of an 
agent with power to solicit insurance, deliver poli¬ 
cies, and collect the premiums, to make an oral 
contract, and his act in so doing is binding on the 
company, unless insured knew of a limitation of 
his power and a soliciting agent may bind the 
company by an oral contract under a statute mak¬ 
ing solicitors agents of the company to all intents 
and purposes.^^ 


Anti-AutomobUe Thief Asa*n, 288 P. 
503, 129 Kan. 506. 

6 . U.S.—^HArtllne v. Mutual Benefit 
Health & Accident Ass'n, O.C.A. 
Pla., 96 P.2d 174—Hartline v. Mu¬ 
tual Ben. Health & Accident Ass'n, 
C.O.A.Pla., 84 P.2d 21. 

Ala-—^Mutual Ben. Health & Accident 
Ass'n V. Bradford, 7 So.2d 20, 242 
Ala. 431. 

Cal.—Toth V. Metropolitan Life Ins. 

Co., 11 P.2d 94, 123 CaLApp. 185. 
Kan.—Pratt v. Mutual Life Ins. Co. 
of New York, 145 P.2d 113, 157 
K a n . 710—Stephan v. Mutual Ben. 
Health & Accident Ass'n, 69 P.2d 
694, 146 Kan. 307. 

Mass.—^Baldwin v. Connecticut Mut. 
Life Ins. Co., 65 N.P. 837, 182 Mass. 
389. 

Minn.—^Hertz v. Security Mut. Ins. 

Co., 164 N.W. 745, 131 Minn. 147. 
Mo.—^Neuner v. Gove, App., 133 S.W. 
2d 689—^E^ng v. Mutual Life Ins. 
Co. of Baltimore, App., 106 S.W.2d 
994, conforming: to State ez rel. 
Mutual Life Ins. Co. of Baltimore 
V. Shain, 98 S.W.2d 690, 389 Mo. 
621—^BCawes v. American Central 
Ins. Co. of St. Louis, 7 S.W.2d 479, 
222 Mo.App. 1057. 

Okl.—^Mutual Ben. Health & Accident 
Ass'n V. Edwards, 60 P.2d 144, 174 
Okl. 210. 

Tex.—Southland Life Ins. Co. v. Stat- 
ler, 163 S.W.2d 623, 139 Tex. 496. 
V€L—^Eastern Shore of Virgrlnia Plre 
Ins. Co. V. Kellam, 165 S.E. 637, 159 
Va. 93. 

32 C.J. p 1116 note 95. 

Whether authority rests in parole 
or In wzltlnff, a soliciting: ag:ent Is 
without authority to make oral con¬ 
tract of insurance.—^Mutual Ben. 
Health & Accident Ass'n v. Bradford, 
7 So.2d 20, 242 Ala. 431. 
Circumstances falllngr to show 
affent’s authority 

(1) Pact that in consummation of 
previous transaction Insurance so- 
llcitingr agrent had drawn draft on in¬ 


surer for sum due, as agn:*eed on by 
insurer and Insured, was immaterial 
on issue of agent's apparent au¬ 
thority orally to contract.—Continen¬ 
tal Casualty Co. v. Erion, 67 S.W.2d 
1025, 186 Ark. 1122. 

(2) Pact that insurer's previous 
policy to alleged insured bore same 
date as previous application did not 
indicate that in subsequent transac¬ 
tion soliciting agent would have au¬ 
thority to make oral agreement that 
Insurance should be in force from 
date of application.—Continental 
Casualty Co. v. Erion, supra. 

(8) Insurer's requisition for, and 
license issued to, soliciting agent 
did not establish agent's apparent 
authority orally to contract.—Con¬ 
tinental Casualty Co. v. Erion, supra. 

(4) Other circumstances.—Conti¬ 
nental Casualty Co. v. Erion, supra 

Delivery by agent of policy ap¬ 
proved by Insurer was not represen¬ 
tation of authority to bind insurer 
to oral contract to issue similar pol¬ 
icy to insured's son a year later.— 
Caccamise v. Metropolitan Casualty 
Ins. Co. of New York, 300 N.Y.S. 
487. 262 APP.D1V. 621. 

Only agent in area 

Pact that soliciting agent was only 
agent of company in county did not 
give agent authority to act for com¬ 
pany in ail matters as general agent 
so as to bind company by oral con¬ 
tract of Insurance.—State Life Ins. 
Co. V. Thiel, 20 N.E.2d 698, 107 Ind. 
App. 75. 

District manager as soliciting agr^t 

A life insurance company's dis¬ 
trict manager's contract, authorizing 
him to "produce by his own per¬ 
sonal efforts (unassisted by any 
agent) and handle in his own name, 
any issued, delivered and paid for 
business," gave manager authority 
to solicit business, take applications 
for life insurance, and send them 
in to company, but he had no more 
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authority to bind company by oral 
agreement than any ordinary solicit¬ 
ing agent.—Southlajid Life Ins. Co. 

V. Statler, 163 S.W.2d 623, 139 Tex. 
496. 

Where eoimterslgnlng of policies 
by soliciting agent is unnecessary to 
give them validity, authority to 
countersign policies did not give 
agent authority to make oral insur¬ 
ance contract.—^Hawes v. American 
Central Ins. Co. of St Louis, 7 S.W. 
2d 479, 222 Mo.App. 1057. 

Delivery of binding receipts to ap¬ 
plicants 

A soliciting agent was not author¬ 
ized to enter into oral Insurance con¬ 
tracts merely because he was in¬ 
structed to give "binding receipts" 
to persons making applications so as 
to bind such persons.—^Pralle v. Met¬ 
ropolitan Life Ins. Co., 252 Ill.App. 
460, affirmed 178 N.E. 371, 346 Ill. 
68 . 

7. Or.—Francis v. Mutual Life Ins. 
Co., 106 P. 823. 55 Or. 280. 

8. Mass.—^McQuald v. .^na Ins. Co., 
115 N.E. 428, 226 Mass. 281. 

Power of agents to make temporary 
or preliminary contracts of insur¬ 
ance see supra § 280. 

9. Iowa.—Chambers v. Home Mut. 
Ins. Ass'n, 242 N.W. 80, 214 Iowa 
1353. 

10. Ky.—Georgia Casualty Co. v. 
Bond-Poley Lumber Co., 219 S.W. 
442, 187 Ky. 511. 

32 C.J. p 1116 note 3. 

Special agent of fire Insurance 
company, who accompanied local 
agent, was authorized to make oral 
contract of insurance, binding on the 
company, unless insured knew of a 
limitation on his power.—^Home Ins. 
Co. of Now York v. Evans, 257 S. 

W. 22, 201 Ky. 487. 

11. Wis.—Carlson v. Grimsrud, 270 
N.W. 60, 223 Wis. 66L 
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A person who has notice from the terms of an . 
application which he signs that the agent with 
whom he is dealing has no power to bind the com¬ 
pany by a contract of insurance cannot properly 
claim that an oral contract of insurance binding 
on the company was made with the agent 2 and 
a person may not rely on the fact that the agent 
was in possession of blank policies as evidence of 
his authority to make oral contracts, where the 
blank policies excluded such authority.12 

Evidence of agent's authority. The authority of 
the agent must be satisfactorily proved.^^ 

Oral contracts by secretary. It has been held 
that the secretary of the company may make oral 


contracts of insurance,^® but in the case of a mu¬ 
tual company there is authority that the secretary 
may not waive the prescribed requirements as 
against other members and enter into an oral con¬ 
tract with members for additional insurance.^® 

§ 251. Standard Form 

Standard forms of insurance policies, including fire 
Insurance policies, are sometimes prescribed by statutes 
or by the insurance commissioner in pursuance of stat¬ 
utory authority. 

Standard forms of policies are prescribed by some 
statutes or by insurance commissioners in pursu¬ 
ance of statutory authority,^" their exclusive use be¬ 
ing sometimes required as to certain kinds of in¬ 


is. Ala.—^Ivie Y. International Life 
Ins. Co., 117 So. 176. 217 Ala. 559. 
Mo.—^Distassio v. American United 
Life Ins. Co.. App., 179 S.W.2d 
610. 

Tex.—Jones v. Great Southern Life 
Ins. Co.. Clv-App., 289 S.W. 450. 
Va.—Peoples Life Ins. Co. v. Parker, 
20 S.R2d 485. 178 Va. 662. 

Wis.—iCaupshusman v. Home Mut. 
Hail-Tomr,do Ins. Co., 233 N.W. 85, 
203 Wis. 184. 

82 C.J. p 1116 note 4. 

Effaet of statute 

A statute wMch, after declaring 
that any person soliciting and pro¬ 
curing application for insurance shall 
as between the parties to the con¬ 
tract, or between them and the ben¬ 
eficiary, be held to be the company's 
agent, provides that no statement of 
an agent not contained in the appli¬ 
cation shall be considered as brought 
to the company's knowledge, or as 
charging it with any liabUity by 
reason thereof, exempts it from obli¬ 
gations arising from oral statements! 
of the solicitor when taking the ap¬ 
plication, not also in the application, 
as that the policy would date from 
the day of application, whereas ap¬ 
plication provided that policy would 
be In force from date of issue.—Com¬ 
monwealth Casualty Ins. Co. v. 
Kuhrt, 226 P. 261. 76 Colo. 175. 

13. Tex.—Great American Casualty 
Co. V. Hichelberger, Civ.App., 37 S. 
W.2d 1050, error refused. 

14. Pa.—Patterson v. Benjamin 
Franklin Ins. Co., 81 Pa. 454. 

32 C.J. p 1116 note 5. 

Ageufe^s sAthozlty not presnmnd 
Wis.—iffitna Ins. Co. v. Northwestern 
Iron Co.. 21 Wis. 468. 

SYidanoe hsia Insnfliotent 
IlL—^Pralle v. Metropolitan Life Ins. 
Co., 178 N.B. 371. 346 Ill. 68. af¬ 
firming 262 IlLApp. 460. 

Mo.—Hawes v. American Central 
Ins. Co. of St Louis. 7 S.W.2d 479. 
222 MoA.pp. 1057. 

15. Mass.—^Shnery v. Boston Marine 
Ins. Co., 188 Mass. 898. 
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16. Idaha—^Telford v. Bingham« 

County Farmers* Mut. Ins. Co., 16 
P.2d 983. 52 Idaho 461. 

17. Minn.—^Lommen v. Modem Life 
Ins. Co., 289 N.W. 5S2. 206 Minn. 
60S—Maryland Casualty Co. v. i 
American Lumber & Wrecking Co., ? 
282 N.W. 806, 204 Minn. 43, 119 A. j 
L.R. 1269—Schaedler v. New York 
Life Ins. Co.. 276 N.W. 235. 201 
Minn. 327. 

32 C.J. p 1116 note T, p 986 note 15. 
Statute held valid 

Wis.—State v. Smith, 199 N.W. 954, 
184 Wis. 309. 

Pnxpose of statutes 
Legislature provided for standard; 
policy to make insurance contracts [ 
clear and intelligible to ordinary un¬ 
derstanding of men.—Precipio v. In¬ 
surance Co. of State of Pennsylvania. 
137 A. 649, 103 N.J.Law 589. 
Construotlou of statute 

(1) Pact that system of railroad 

passengers' accident insurance adopt¬ 
ed by petitioner afforded many ad¬ 
vantages to traveling public overj 
those of ordinary policy did not 
authorize judicial interpretation of i 
the standard accident policy statute I 
to permit it.—State v. Smith. 199 N. { 
W. 954, 184 Wis. 309. j 

(2) Act. entitled "An Act estab¬ 
lishing standard provisions and con¬ 
ditions to be contained in policies j 
of life insurance issued by compa¬ 
nies organized under laws of state 
and licensed to do business in state," 
does not embrace accident Insurance | 
policies.—Interstate Life & Accident; 
Co. V. Hunt, 100 S.W.2d 987, 171] 
Tenn. 119, rehearing denied 102 S.W. 
2d 55. 171 Tenn. 119. 

(3) The provisions of Act June 1, 
1911 55 25. 26. P.L. p 581; Pa.Stl920 
55 12369, 12260, relative to the form 
of insurance policies, do not apply 

! to policies of industrial insurance.— 
South Side Trust Co. v. Eureka Life 
Ins. Co. 74 Pa.Sup6r. 566. 

(4) Statute establishing standard 
provisions for liability policies ap- 
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plies to any policy issued by stock 
company authorized to insure against 
liability for personal Injuries wheth¬ 
er on land or sea.—Hansen v. Con¬ 
tinental Ins. Co. of City of New 
York, 1S6 N.E. 420. 262 N.Y. 136, 
affirming 262 N.Y.S. 893. 237 App.Di%-. 
905. 

(5) Terms of automobile liability 
policy which violate statute provid¬ 
ing standard provisions for liability 
policies or limit free force and ef¬ 
fect thereof are illegal, but. under 
express provisions of statute, policy 
will be held valid and deemed to 
include provisions required by stat¬ 
ute.—^Travelers' Ins. Co. v. Russo, 
280 N.Y.S. 99. 155 Hisc. 589. 

(6) Under Texas statute relating 
to the Texas board of insurance com¬ 
missioners, liability policies for com¬ 
mon carriers by bus must be writ¬ 
ten on forms fixed by the commis¬ 
sioners, and any provisions in such 
policies contravening the statute or 
valid regulations of the commission¬ 
ers are void.—Bowen Motor Coaches 
V. New York Casualty Co., C.C,A. 
Tex.. 139 P.2d 332. 

Effaot of invalidity of amended stat¬ 
ute 

Where an attempt to change stat¬ 
ute relating to standard provisions 
and conditions required to be con¬ 
tained in policies of life insurance 
was Invalid, the original statute 
would remain in force.—Moorman v. 
Interstate Life & Accident Co.. 121 
S.W.2d 562, 173 Tenn. 549. 

Xdfe insazanoe 

Minn.—^Lommen v. Modern Life Ins. 

Co., 2S9 N.W. 5S2, 206 Minn. 608. 
N.D.—Young V. Mutual Trust Life 
Ins. Co., 210 N.W. 177. 54 N.D. 600, 
63 A.L.R. 910. 

Ohio.—Landis v. Metropolitan Life 
Ins. Co.. 136 N.E. 193, 104 Ohio St. 
689, 26 AL.R. 98—Gwlnn v. John 
Hancock Mut. Life Ins. Co.. App.. 
48 N.E.2d 1019, affirmed 53 N.E.2d 
515, 142 Ohio St. 510—Spencer v. 
Cleveland Athletic Ass'n Co., 32 
[ Ohio N.P.,N.S.. 369. 
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surance,is and sometimes their use is left optional 
with the company.!® In the same jurisdiction the 
statutes may require the exclusive use of a stand¬ 
ard form of policy in certain kinds of insurance but 
not in others.-® Under some statutes provisions 
may be inserted in the policy in addition to the pro¬ 
visions of the standard policy, where such provi¬ 
sions do not contradict or vary the standard pro¬ 
visions. 21 

Fire insurance. In many jurisdictions a standard 
form of fire insurance policy has been prescribed 
by statute22 or by the insurance commissioner in 
pursuance of statutory authority.23 Such statutes 


were enacted to protect insured and secure uniform¬ 
ity in fire insurance contracts,24 as well as to pro¬ 
tect insurance companies against fraud and impo¬ 
sition on the part of insured,25-and the perils of 
alleged parol waivers by their local agents.26 Such 
statutes are within the power of the legislature to 
enact,27 although particular acts have been held 
invalid.28 

Under the various statutes it has been held that 
the standard policy may be used for joint insurance 
of real and personal property,®® that it need not be 
used in insuring property in another state,3® that 
it is not applicable to mutual insurance companies,®! 


Ballroad tloket acold«Dt policies 
Wis.—State v. Smith. 199 N.W. 964. 
184 Wis. 309. 

IS. Pa.—First Nat, Bank v. Newark 
Fire Ins. Co., 180 A. 168. 118 Pa. 
Super. 582. 

82 C.J. p 1116 note 8. 

19. Ohio.—Landis v. Metropolitan 
Life Ins. Co., 186 N.B. 198, 104 
Ohio St. 589. 26 A.L.H. 98. 
llisirislative lataiLt to prohibit is¬ 
suance of policies in any other form 
than that prescribed by law must be 
clearly and definitely expressed.— 
State V. Smith. 200 N.W. 65. 184 
Wis. 455. 

AdditiLonal provlsioxLS 

Under the Standard Provisions 
Law. St.1923 S 208.05 subds 1. 2. 8. 4. 
12. health and accident policies may 
contain provisions other than those 
prescribed in such law. where such 
provisions do not conflict with, and 
do not vary, alter, or extend the 
standard provisions or optional 
standard provisions prescribed in 
such law.—State v. Smith, supra. 

ULfe tnsuxaiLoe 

Minn.—^Lommen v. Modem Life Ins. 

Co.. 289 N.W”. 682. 206 Minn. 608. 
N.D.—^Young V. Mutual Tnist Life 
Ins. Co., 210 N.W. 177, 64 N.D. 
600, 53 A.L.H. 910. 

Ohio.—^Landis v. Metropolitan Life 
< Ins. Co., 186 N.F. 198, 104 Ohio 
St. 689, 26 A.L.R. 98. 

29. N.T.—^Hopkins v. Connecticut 
General Life Ins. Co.. 121 N.E. 465, 
226 N.Y. 76, reverslnsr 160 N.Y.S. 
247, 174 App.Dlv. 23, which re¬ 
versed 158 N.Y.S. 79. 

21. N.Y.—^Hopkins v. Connecticut 
General Life Ins. Co., supra. 

22. U.S.—Thorrez & Maea Mfar. Co. 
V. American Central Ins, Co., D.C. 
Mich., 32 F.Supp. 110, appeal dis¬ 
missed, aC.A. 119 F.2d 423. 

Pa.—^First Nat. Bank v. Newark Fire 
Ins. Co.. 180 A. 168, 118 Pa.Super. 
582—Whited v; Freystown Mut. 
Fire Ins. Co.. 86 Pa-Dist. & Co. 
337. 

Wia—Home Mut. Bid?. & Loan As8*n 
V. Northwestern Nat. Ins. Co., 296: 


N.W. 707, 236 Wis. 475—Wojtzak 

V. Hartland Farmers' Mut. Fire 
Ina Co., 227 N.W. 266. 200 Wis. 
118. 

26 C.J. p 56 note 49. 

ZTew York standard form has been 
adopted In many states, sometimes 
merely by express reference to such 
form. 

Arlz.—Queen Ins. Co. v. Watson, 258 
P. 440. 31 Ariz. 340—Scottish Un¬ 
ion & Nat. Ins. Co. v. Phoenix Ti¬ 
tle & Trust Co.. 286 P. 137, 28 Ariz. 
22 . 

Neb.—Mayfield v. North River Ins. 
Co. of New York, 239 N.W. 197. 
122 Neb. 63. 

26 C.J. p 57 note 54 [a]. 

Liberal oonstmotlon 

Statutes prescribing a standard 
form of fire insurance policies are 
remedial and are to be construed lib¬ 
erally, to suppress the mischief they 
were desi^rned to prevent and to pro¬ 
mote Intended objects.—^Helm v. 
American Alliance Ins. Co. of New 
York, 180 N.W. 225, 147 Minn. 283, 
rehearink denied 180 N.W. 1022, 147 
Minn. 283. 

23. N.H.—^Fldelity-Phenlx Fire Ins. 
Co. V. Brennan, 168 A 124, 85 N.H. 
291. 

N.J.—Marcus v. Queen Ins. Co. of 
America, 197 A 26. >119 N.J.Law 
478. 

Tex.—Commercial Union Assur. Co„ 
Ltd. V. Preston. Clv.App., 238 S. 

W. 326. 

Approval or disapproval of form by 
insurance commissioner see Infira 
$ 253. 

Texas standard fire policy is not 
a statutory policy in sense that its 
terms are provided and prescribed 
by direct lefidslative enactment, but 
is policy to be prescribed by in¬ 
surance commission in its capacity 
as an administrative body, and it 
will be presumed that commission, 
in preparing forms for policy, did so 
in light of Judicial construction that 
had already been given to different 
provisions of policy.—St. Paul Fire 
& Marine' Ins. Co. v. Kitchen, Tex. 
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Com.App., 271 S.W. 893, affirming, 
Civ.App.. 256 S.W. 940. 

24. Tex.—Commercial Union Assur. 
Co. V. Preston, Civ.App., 238 S.W. 
826, reformed 282 S.W. 563. 116 
Tex. 861, 46 AL.R. 1016. 

Wis.—^Bourgeois v. Northwestern 
Nat Ins. Co., 67 N.W. 347, 86 Wia 
606. 

26 C.J. p 56 note 50. 

One of the very essential reasons 
for providing the standard form of 
policy is that the entire contract 
may be contained in a single instru¬ 
ment that at all times may be in the 
hands of the policyholder.—Orr v. 
National Fire Ins. Co. of Hartford, 
Conn., 210 N.W. 744, 60 S.D. 619. af¬ 
firmed 219 N.W. 119, 52 S.D. 613— 
Langbehn v. American Ins. Co. of 
Newark, N. J.. 171 N.W. 820, 41 
S.D. 681. 

25. S.D.—Lawver v. Globe Mut. Ins. 
Co., 127 N.W. 616, 26 S.D. 549. 

26. N.Y.—^Hicks v. British America 
Assur. Co.. 56 N.E. 748, 162 N.Y. 
284, 48 L.R.A 424. 

26 C.J. p 56 note 52. 

27. Minn.—^Heim v. American Alli¬ 
ance Ins. Co. of New York, 180 
N.W. 226, 147 Minn. 288, rehearing 
denied 180 N.W. 1022, 147 Minn. 
283. 

26 C.J. p 66 note 68. 

28. Wis.—^Dowling v. Lancashire 
Ins. Co., 65 N.W. 788, 92 Wla 63. 
81 L.R.A 112. 

26 C.J. p 57 note 54. 

Delegation of power to insurance de¬ 
partment see Constitutional Law § 
138 b (11). 

29. U.S.—^Frles-Breslln Co. v. Star 
Fire Ins. Co.. Pa., 154 F. 36. 83 a 
C.A 147. 

3a N.Y.—^Loomis v. Lewis. 71 N.Y. 
S. 62, 62 App.Div. 438. 

31. Wis.—Worachek v. New Den¬ 
mark Mut. Home Fire Ins. Co., 78 
N.W. 166, 102 Wis. 81. 

Except la so fax as their owa 
plan of lasuraaoe reaulres, the form 
of uniform insurance policy pre¬ 
scribed by statute should be adopted 
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or to patrons of husbandry fire insurance associa¬ 
tions,^ ^ and that it covers only buildings and per¬ 
sonal property having a fixed situs.^^ 

The effect of these statutes is to deprive the par¬ 
ties of the right to incorporate into the policy any 
provisions not embraced within the terms of the 
standard policy or specifically authorized to be in¬ 
serted therein,and, if other provisions are insert¬ 
ed, they will not be enforced,^^ although in some 
jurisdictions it has been held that the insertion of 
‘a provision not provided for in the standard policy 
does not avoid the contract, but merely renders it 
voidable at the option of insured.36 Some statutes 
expressly provide that the failure of the insurance 
company to conform to the standard policy shall 
subject it to a fine, but that the contract is never¬ 
theless binding on the company.^? Additional or 
modifying provisions or conditions,38 not incon¬ 
sistent vdth the terms of the standard policy,39 are 
authorized by the statutes in some jurisdictions to 


be inserted or indorsed on the policy or, as con¬ 
sidered infra § 260, attached thereto by separate 
slips or riders. 

§ 252. Statutory Forms 

The statutory or standard form of insurance pol¬ 
icies is considered supra § 251. 

Examine Pocket Parts for later cases. 

§ 253. Approval or Disapproval of Form by 
Insurance Commissioner 

When required by statute, the forms of insurance 
policies must be filed with the Insurance commissioner, 
or like official, for his approval. 

Some statutes prohibit the issuance or delivery of 
policies of insurance until after the company has 
filed a form thereof with the insurance commission¬ 
er or other designated state official and he has ei¬ 
ther approved the form or failed to disapprove it 
I within a specified period of time.’*® Such statutes 


by mutual companies, and a standard 
mortga^ree clause is not, therefore, 
applicable to judgment or lien credi¬ 
tors other than mortgagees, whether 
issued by a stock or a mutual com¬ 
pany.—^\i^lted V. Freystown Mut. 
Fire Ins. Co., 35 Pa.Dist. & Co. 337. 

32. Or.—Geddes v. Oregon Grange 
Fire Relief Ass'n, 32 P.2d 774, 
147 Or. 275. 

33. Pa.—^Benvenuto v. Central Mfrs' 
Mut. Ins. Co., 80 Pa. Super. 213. 

34. Aria.—Scottish • Union & Nat. 
Ins. Co. V. Phoenix Title & Trust 
Co., 235 P. 137. 28 Ariz. 22. 

Minn.—Brecher Furniture Co. v. 
Firemen*s Ins. Co. of Newark, N. 
J., 191 N.W. 912, 154 Minn. 446— 
Helm V. American Alliance Ins. Co. 
of New York, 180 N.W. 225, 147 
Minn. 283, rehearing denied ISO 
N.W. 1022, 147 Minn. 283. 

26 C.J. p 57 note 59. 

35. Ariz.—Scottish Union & Nat 
Ins. Co. V. Phcenix Title & Trust 
Co., 285 P. 137, 28 Ariz. 22. 

Okl.—Security Ins. Co. v. Baldwin, 
234 P. 348. 109 Okl. 139. 

Tex.—Commercial Union Assur. Co. 
v. Preston, 282 S.W. 563. 115 Tex. 
351. 45 A.L.R. 1016, reforming. Civ. 
App.. 238 S.W. 326. 

26 C.J. p 57 note 60. 

Addition of clause without approval 
of oommlssioner 

Clause or indorsement added to 
standard form of fire policy, without 
authorization or approval of state 
Insurance commission, is void.—Com¬ 
mercial Union Assur. Co. v. Preston, 
282 aw. 568,• 116 Tex. 351, 46 A.L.R. 
1016, reforming. Clv.App., 238 S.W. 
326. 

38. Mich.—^Armstrong v. Western 


Manufacturers' Mut Ins. Co., 54 
N.W. 637, 95 Mich. 137. 

37. Wls.—Wojtzak v. Hartland 
Farmers* Mut. Fire Ins. Co., 227 
N.W. 255. 200 Wls. IIS. 

26 C.J. p 57 note 62. 

38. Me.—Rolfe v. Patrons* Andro¬ 
scoggin Mut. Fire Ins. Co., 76 A. 
S79. 106 Me. 345. 

26 C.J. p 57 note 63. 

Statute construed 

Statute providing that fire policy 
issued by "mutual or other** company 
may contain special regulations when 
approved by insurance commissioner 
did not authorize issuance of par¬ 
ticipating policies by fire insurance 
stock company, since "or other,** as 
used in statute, means mutual “or 
other like companies.'*—General Ins. 
Co. of America v. Ham, 57 P.2d 671, 
49 Wyo. 626. 

39. Okl.—^American Eagle Fire Ins. 
Co, V. Lively, 24S P. 313, 119 Okl. 
53. 

26 C.J. p 57 note 64. 

40. Mass.—^New York Life Ins. Co. 
V. Hardison, S5 N.B. 410, 199 Mass. 
190, 127 Am.S.R. 478. 

Neb.—State v. Howard, 147 N.W. 689, 
96 Neb. 278. 

Pa.—Industriai Life Ins. Co. v. Hunt, 
Com.Pl., 46 DauphuCo. 261, af¬ 
firmed 6 A.2d 7S1, 335 Pa. 805. 

32 C.J. p 986 note IT. 

Effect of disapproval on validity of 
existing policies see supra § 242. 
Supervision of insurance companies 
by public officers generally see su¬ 
pra S 57. 

Statutes requiring approval as pro¬ 
hibiting parol contracts see supra 
S 250 b. 


Statute h41d valid 

Okl.—Gordon v. Continental Ins. Co., 
76 P.2d 1055, 182 Okl. 240. 
Acddemt iasuraaee 
N.Y.—Schichroan v. Commercial 

Travelers Mut. Accident Ass'n ot 
America, 43 N.Y.S.2d 627, 179 Mlsc. 
761—Schichman v. Commercial 
Travelers Mut. Accident Ass'n of 
America, 38 N.Y.S.2d 69, affirmed 
46 N.Y.S.2d 32. 267 App.Div. 389. 
N.C.—Clark v. Federal Life Ins. Co., 
136 S.E. 291, 193 N.C. 166. 

Tire Insnzaiice 

U.S.—Union Assur. Soc., Limited, of 
London, England v. Miller, D.C.MO.. 
29 F.Supp. 127. 

Oxonp insiixesLoe 

Mich.—Szymanski v. John Hancock 
Mut. Life Ins. Co.. S N.W.2d 146. 
304 Mich. 483, 145 A.L.R. 947. 

Uf e insTtzaaoe 

Miss.—^Anderson v. New York Life 
Ins. Co., 6 So.2d 293. 193 Miss. 1. 
Ohio.—Mutual Benefit Life Ins. Co. 

v. Younger, 2S Ohio N.P.,N.S., 368. 
Tex.—Manhattan Life Ins. Co. of 
New York v. Wilson Motor Co., Civ. 
App., 75 S.W.2d 721, error refused. 
Motor v^ble liability insuraiLoe 
N.H.—^American Employers Ins. Co. 
V. Worden, 29 A.2d 417, 92 N.H. 249 
—Merchants Mut. Casualty Co. v. 
Egan, 20 A.2d 480, 91 N.H. 368, 
135 A.L.R. 745—Continental Ins. 
Co. V. Charest, 20 A.2d 477, 91 N. 
H. 378. 

CosipUflaee with staaodard form 
Insurance commissioner has duty 
to examine forms of policies pro¬ 
posed to be issued, and to disapprove 
use of any which are not in compli¬ 
ance with statutory provisions for a 
standard policy. 
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confer on the insurance commissioner quasi-judi¬ 
cial power^i to pass on the entire formulatory pol¬ 
icy contract, including not only its structural make¬ 
up and arrangement in respect of being readable 
and understandable,42 but also all of its contractual 
provisions going to the substance of the contract,43 
and to determine whether or not it violates any 
applicable law, whether written or unwritten,44 and 
whether consisting of constitutional46 or statutory43 
provisions, or the rules of the common law,47 or 
the principles of equity of which the courts of 
the Jurisdiction take cogni2ance.48 The insurance 
commissioner may refuse to approve a proposed 
policy or certain provisions therein which are un- 
lawful43 or unauthorized ;50 and he has no power 
to authorize or acquiesce in the issuance of poli¬ 
cies, or the insertion of provisions therein, which 
are unauthorized or forbidden by constitutional or 


statutory enactments.®^ The authority of the su¬ 
perintendent to disapprove forms may not be exer¬ 
cised arbitrarily but only when the policy violates 
the statute.®^ 

Where an insurance company has a license to 
transact business within the state, it will be pre¬ 
sumed that the form of its policy has been approv¬ 
ed by the insurance commissioner.®® 

Effect of approval. The approval of the in¬ 
surance commissioner constitutes an administrative 
ruling that the policy conforms to the requirements 
of the law®4; but the approval does not render such 
form of policy immune from collateral attack in 
a suit on it.®® Where the insurance commissioner 
approves the terms of a short form of policy au¬ 
thorized by statute, the terms of the short form. 


Teac.—Grilley v. Missouri State Life 

Ins. Co.. 285 S.W. 807. 116 Tex. 

43. overruling motion. Com.App.. 

273 S.W. 826, 116 Tex. 43. 

Wash.—^Kearns v. Penn Mut Life 

Ins. Co.. 34 P.2d 888. 178 Wash. 

235. 

Where Indorsemexits were not In. 
conflict with standard provisions, ap¬ 
proval of such indorsement by the 
state superintendent of insurance 
was not required.—^Reddington v. 
Aetna Life Ins. Co., 84 N.T.S.2d 967. 
264 App.Dlv. 70. 

Aiders 

(1) Under a statute requiring pol¬ 
icy to be filed with the Insurance 
superintendent before any policy in 
such form is Issued, riders must be 
filed, since the word '‘policy” means 
the entire contract and Includes rid¬ 
ers, and the fact that, in issuing 
accident policy, sudden emergencies 
necessitating riders may arise does 
not warrant failure to submit and file 
copy of rider with superintendent of 
Insurance, since he has authority 
immediately to consent to a proposed 
forna.—Hopkins v. Connecticut Gen¬ 
eral Life Ins. Co., 121 N.B. 466. 226 
N.Y. 76, reversing 160 N.T.S. 247, 
174 App.Div. 28, which reversed 168 
N.Y.S. 79. 

(2) Riders Issued by rating bu¬ 
reau must be submitted to Insurance 
commissioner, and cannot be in force 
after his disapproval thereof.—State 
V. Whitman, 220 N.W. 929, 196 Wls. 
472. 

AppUoation for policy 

Statute requiring form of life pol¬ 
icy to be approved by Insurance com¬ 
missioner as condition of its issu¬ 
ance does not apply to portion of ap¬ 
plication containing questions, an¬ 
swers. and signature of insured.— 
First Trust Co. of St. Paul v. Blan- 
sas City Life Ins.* Co., aC.A.Minn., 
79 F.2d 48. 


Validity of rules promulgated by 
supexlntendent 

Rules of superintendent of insur¬ 
ance of District of Columbia provid¬ 
ing that taxicab Insurance policies 
must be in a form approved by su¬ 
perintendent are valid as being in 
furtherance of provision of Compul¬ 
sory Taxicab Insurance Act that tax¬ 
icab Insurance must be “in such form 
and on such terms or conditions” as 
the public utilities commission may 
direct.—^Hutchins Mut Ins. Co. of 
District of Columbia v. Hazen. 106 F. 
2 d 63. 70 App.D.C. 174. 

41. Okl.—Gordon v. Continental Ins. 
Co., 76 P.2d 1066, 182 Okl. 240— 
Mutual Benefit Life Ins. Co. v. 
Welch, 176 P. 46, 71 Okl. 69. 

42. Okl.—Mutual Benefit Life Ins. 
Co. V. Welch, supra. 

43. Okl.—Mutual Benefit Life Ins. 
Co. V. Welch, supra. 

32 C.J. p 1116 note 16. 

44. Okl.—^Mutual Benefit Life Ins. 
Co. V. Welch, supra. 

45. Okl.—^Mutual Benefit Life Ins. 
Co. V. Welch, supra. 

4& OkL—Mutual Benefit Life Ins. 

Co. V. Welch, supra. 

32 C.J. p 1116 note 19. 

47. OkL—^Mutual Benefit Life Ins. 
Co. V. Welch, supra« 

48. Okl.’t—Mutual Benefit Life Ins. 
Co. V. Welch, suprSn 

49. Cal.—^Benjamin Franklin Life 
Assur. Co. V. Mitchell, 68 P.2d 984. 
14 Cal.App.2d 664. 

Utah.—Commercial Travelers' Ins. 
Co. V. Carlson. 187 P.2d 666, 104 
Utah 41. 

50. Mass.—^Metropolitan Life Ins. 
Co. V. Commissioner of Insurance, 
194 N.E. 110, 289 Mass. 863. 

N.Y.—John Hancock Mut. Life Ins. 
Co. V. Pink. 28 N.Y.S.2d 801. 262 
App.Dly. 926, reargument denied 80 
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N.Y.S.2d 111, 262 App.Div. 976, mo¬ 
tion denied 80 N.Y.S.2d 699, appeal 
denied 37 N.R2d 150, 286 N.Y. 733. 
Pa.—Industrial Life Ins. Co. v. Hunt, 
Com.Pl., 46 Dauph.Co. '261, affirmed 
6 A.2d 781, 335 Pa. 305. 

51. Ind.—Department of Insurance 
of Indiana v. Church Members Re¬ 
lief Ass'n, 26 N.B.2d 61. 21? Ind. 
58. 128 A.L.R. 635. 

N.H.—Merchants Mut. Casualty Co. 
V. BJgan. 20 A.2d 480. 91 N.H. 368, 
185 A.L.R. 745—Continental Ins. 
Co. V. Charest. 20 A.2d 477, 91 N.H. 
378. 

Okl.—Barnett v. Merchants' Life Ina 
Co., 208 P. 271, 87 Okl. 42. 

62: Ohio.—^Mutual Benefit Life Ins. 
Co. V. Younger, 28 Ohio N.P.,N.S., 
368. 

53. Wls.—Berry v. Merchants' Life 
& Casualty Co., 195 N.W. 386, 181 
Wis. 487—Lundberg v. Interstate 
Business Men's Accident Ass'n, 166 
N.W. 482. 162 Wis. 474. AnmCas. 
1916D 667. 

54. Tex.—Manhattan Life Ins. Co* 
of New York v. Wilson Motor Co., 
Civ.App., 76 S.W.2d 721, error re¬ 
fused. 

Xnsnred’s ogntiaotnal ziglrts are 
not affected by approval of form 
which superintendent believed con¬ 
formed to the statute, when insured 
does not raise the question.—^Kocak 
V. Metropolitan Life Ins. Co.. 263 
N.Y.S. 283, 237 App.Div. 780. affirm¬ 
ing 268 N.Y.S. 937, 144 Misc. 422. 
and certified question answered 264 
N.Y.S. 973, 289 App.Div. 865, affirmed 
189 N.H. 677. 268 N.Y. 618. 

55b Wla—Williams v. Travelers' 
Ins. Co.. 169 N.W. 609, 959, 168 
Wls. 456. overruling • Lundberg v. 
Interstate Business Men's Accident 
Ass'n, 166 N.W. 482, 162 Wia 474, 
Ann.Cas.l916D 667. 
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rather than the terms prescribed by statute for the 
standard form of policy, govern.®® 

The fact that officials of a number of states have 
approved a form of insurance does not make the 
approval binding in another state.®" 

Effect of fctiliirc to obtain approz'al. A failure 
of the company to file a form and obtain its ap¬ 
proval renders it subject to the imposition of a 
fine,®® but does not destroy the terms of a contract 
of insurances which it has in fact made;®® it cannot 
set up its failure to comply \nth the statute as a 
defense to an action against it on the policy,®® nor 
can insured recover on the policy except as it is 
written;®! he cannot insist on the portion of the 
policy which is favorable to him and repudiate the 
remainder.®® 

Judicial review. While in the first instance the 
courts will not attempt, by injunction or manda¬ 
mus, to control the action of the insurance commis¬ 
sioner in approving or disapproving the form sub¬ 


mitted to him. as long as it docs not affirmatively 
appear that he is acting fraudulently or arbitrarily, 
ultimately, and when the question is properly pre¬ 
sented. the courts will determine whether or not he 
has acted within the limits of the powers conferred 
on him by law.®® Some statutes expressly confer a 
right to bring a suit for a judicial review of the 
action of the insurance commissioner.®^ The ap¬ 
proval by the insurance commissioner is persua¬ 
sive evidence that the policy conforms to the re¬ 
quirements of the law®® and the decision of the 
commissioner will not be disturbed where it is not 
manifestly wrong.®® 

§ 254. Style and Size of Type 

An insurance policy, certificate, application, etc., 
must be printed in the style and size of type prescribed 
by statute. 

While, in the absence of a statutory requirement, 
an insurance policy or application need not be print¬ 
ed in a particular size of tyT)e,®7 in some states 
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56. Fire iiLSturance for farm or 
dwelling bouse 

Where insurance commissioner has 
approved terms of short form of fire 
policy authorized by statute for farm 
or dwelling house property, terms 
of that policy govern, instead of 
terms prescribed by statute for 
standard form of policy.—Gordon v. 
Continental Ins. Co., 76 P.2d 1055. 
182 Okl. 240—Insurance Co. of North 
America v. Renfro, 247 P. 990, 121 
Okl. 124—Brown v. Hartford Fire 
Ins. Co.. 284 P. 352. 108 Okl. 90. 
57- Wls.—State v. Smith, 199 N.W. 
954. 184 Wis. 309. 

58. Ariz.—Southern Casualty Co. v. 
Hughes. 263 P. 684, 33 Ariz. 206. 

Iowa,—Graf v. Employers* Liability 
Assur. Corp., 180 N.W. 297, 190 
Iowa 445. 

59. Ariz.—Southern Casualty Co. v. 
Hughes. 263 P. 584, 33 Ariz. 206. 

Iowa,—Graf v. Employers’ Liability 
Assur. Corp., 180 N.W. 297, 190 
Iowa 445. 

Kan.—^Walters v. Western Automo¬ 
bile Ins. Co.. 226 P. 746. 116 Kan. 
404. 

TTiidar anpress provlsloiis of soma 
statutes the failure to obtain the 
approval of the commissioner does 
not render the policy invalid.—Szy- 
manski v. John Hancock Mut Life 
Ins. Co., 8 N.W.2d 146, 304 Mich. 483. 
146 A.L.R. 947. 

6 a Okl.—^Mutual Benefit Life Ins. 
Co. V. Welch. 176 P. 45, 71 Okl, 59. 

6 L Iowa.—Graf v. Employers* Lia¬ 
bility Assur. Corp.. 180 N.W. 297, 
190 Iowa 446. 

68 . Iowa,—Graf v. Employers* Lia¬ 
bility Assur. Corp., supra. 


63. Cal.—Prenzer v. Mutual Ben. 
Health & Accident Ass’n. 51 P.2d 
197, 27 Cal.App.2d 406. 

Iowa,—Graf v. Employers’ Liability 
Assur. Corp., ISO N.W. 297, 190 
Iowa 445. 

Kan.—Walters v. Western Automo¬ 
bile Ins. Co.. 226 P. 746, 116 Kan. 
404. 

N.Y.—^Kocak v. Metropolitan Life 
Ins, Co.. 258 N.Y.S. 937, 144 Mlsc. 
422, affirmed 263 N.Y.S. 283, 237 
App.Div. 780, certified question an¬ 
swered 264 N.Y.S. 973, 239 App.Div. 
866 , affirmed 189 NJES. 677. 263 N. 
Y. 618. 

M£ong mortgage dause” 

Under statute requiring fire insur¬ 
ers to file form of policy and pro¬ 
viding that no policy should be is¬ 
sued which did not embrace form 
filed and approved, a “long mort¬ 
gage clause’’ on which fire insurer 
relied for subrogation to rights of 
beneficiary' of trust deed as against 
insured was not invalid because not 
part of form filed with superintend¬ 
ent of Insurance, which contained a 
“short mortgage clause*’ where lan¬ 
guage of “short mortgage clause'* 
was part of. and not inconsistent 
with, language of “long mortgage 
clause,** since policy filed with super¬ 
intendent of Insurance was “embrac¬ 
ed** in the form of policy in issue.— 
Union Assur. Soc., Limited, of Lon¬ 
don. England, v. Miller. D.C.Mo.. 29 
P.Supp. 127. 

64. Miss.—^Anderson v. New York 
Life Ins. Co.. 6 So.2d 298, 193 
Miss. 1. 

N.Y,—John Hancock Mut, Life Ins. 
Co. v. Pink, 28 N.Y.S.2d 801, 262 
App.Div. 926. reargument denied 30 
N.Y.a2d 111, 262 App.Div. 976. mo- 
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lion denied 30 N.Y.S.2d 699. appeal 
denied 37 N.E.2d 150. 2S6 N.Y. 733. 
Pa.—Industrial Life Ins. Co. v. Hunt. 
Com.Pl., 46 Dauph.Co. 261, aJfflrmed 
6 A.2d 781. 835 Pa. 305. 

32 C.J. p 1117 note 24. 

65. Mich.—Drogula v. Federal Life 
Ins. Co.. 227 N.W. 692. 248 Mich. 
645. 

On question whether approval was 
reasonable or against public policy, 
insurance commissioner’s approval of 
policy is not conclusive on courts or 
on insured.—Clark v. Federal Life 
Ins. Co.. 136 S.E. 291. 193 N.C. 166. 
6 a Miss.—^Anderson v. New York 
Life Ins. Co., 6 So.2d 293. 193 Miss. 
1 . 

Decree h4ld erroneons 

Direction in decree that insurance 
commissioner accept all life insur¬ 
ance policies containing aviation 
clauses like that proposed by insur¬ 
ance company granted injunction 
against his interference with In¬ 
sertion thereof in its policies was 
erroneous, since the inclusion of 
such a clause does not necessarily 
render the policy one which the com¬ 
missioner would be required to ap¬ 
prove.—^Pacific Mut. Life Ins. Co. of 
California v. Fishback. 17 P.2d 841> 
171 Wash. 244. 

67. U.S.—New York Life Ins. Co. v. 
Ruhlin, D.C.Pa.. 23 F.Supp. 65. con¬ 
forming to mandate Ruhlin v. New 
York Life Ins. Co., 58 S.Ct. 860, 304 
U.S. 202, 82 L.Ed. 1290. vacating. 
C.C.A., 93 F.2d 416, certiorari 

granted 5S S.Ct. 408, 302 U.S. 681, 
82 L.Ed. 526. 

XiSglbiUty of typo in appUoation 
In action to recover on life policy, 
application providing that it is sub- 
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there are statutes providing that no portion of the 
policy or certificate, application, constitutions, by¬ 
laws, or other rules shall be printed in t 3 rpe small¬ 
er than a specified size.®® In addition, various oth¬ 
er requirements are imposed by statute,®® such as 
the requirements that conditions or restrictive pro¬ 


visions of the policy shall be printed in type as 
large or larger than a specified size, or be written 
in pen and ink in or on the policy ;70 that the ex¬ 
ceptions in the policy shall be printed with the 
same prominence as the benefits ;71 and that any 
portion of the policy which purports, by reason of 


ject to approval of Insurer will be 
accepted as contract of parties not- 
wlthstajidingr parairraph containing 
provision Is In small type where type 
Is clearly legible and Is of kind used 
in publication of legal notices.—^Bra- 
man V. Mutual Life Ins. Co. of New 
York, C.aA.Mlnn., 73 P.2d 391. 
JhdorsemaiLt on policy 

Fact that some words in life poli¬ 
cy Indorsement conspicuously ap¬ 
pearing on face of policy were slight¬ 
ly blurred did not render Indorse¬ 
ment ineffective, where Indorsement 
was not difficult to read.—Givens v. 
iBtna Life Ins. Co. of Hartford, 
Conn., Mo.App., 59 S.W.2d 761. 

Type used in notice of terms of au¬ 
tomobile collision policy 

Where there was nothing to Indi¬ 
cate that insurer was under any ob¬ 
ligation to Inform insured of terms 
of automobile coUlslon policy which 
had been procured by finance com¬ 
pany coinsured with Insured, or that 
insurer had any knowledge of con¬ 
tents of notice of terms of policy 
sent to insured by finance company, 
Insurer was not responsible for any 
insufficiency or defect in type used 
in that notice.—^Estreen v. Fire Ass*n 
of Philadelphia, 282 N.W. 673, 229 
Wis. 494. 

ea Mass.—Orr v. Prudential Ins. 

Co. of America, 174 N.B, 204. 274 

Mass. 212, 72 A.L.R.‘ 872. 

32 C.J. p 1117 note 31. 

Where controlUng coverage provi- 
sioa barring recovery on automobile 
collision policy was on back of pol¬ 
icy in "8 point” type indistinguish¬ 
able from ”8 point” type in printed 
form of standard fire policy, and 
reference to that provision on face 
of policy was in blackface “lower 
cap.” tjT)e, insured could not avoid 
effect of coverage clause on ground 
that policy did not conform to stat¬ 
utory provision that fire and accident 
policies should conform, as to size of 
type, with printed forms in office of 
insurance commissioner.—^Estreen v. 
Fire Ass'n of Philadelphia, 282 N.W. 
573, 229 Wis. 494. 

AppUoabUlty of statute to life iiunir- 
ance 

(1) A statute requiring every 
printed portion of insurance policy 
and attached papers to be printed in 
type not smaller than ten-point, re¬ 
lates to accident and health insur¬ 
ance, and not to life insurance.— 
Keagan v. Philadelphia Life Ins. Co., 
206 N.W. 162, 166 Minn. 186. 


(2) Provision of statute, that no 
health and accident policy shall be 
issued unless every printed portion 
thereof and any indorsements or at¬ 
tached papers shall be plainly print¬ 
ed in type of which the face shall be 
not smaller than ten-point, did not 
apply to life policies containing dou¬ 
ble indemnity and disability provi¬ 
sions.—^New York Life Ins. Co. v. 
Huhlln, D.C.Pa., 25 F.Supp. 65, con¬ 
forming to mandate Ruhlin v. New 
York Life Ins. Co., 68 S.Ct. 860. 304 

U. S. 202, 82 L.Ed. 1290, vacating, C. 
C.A.. 93 F.2d 416, certiorari granted 
58 S.Ct 408. 802 U.S. 681, 82 L.Ed. 
526. 

Fhotostatlo copies of application 
have been held not within a statute 
requiring every printed portion of 
policy and of any indorsements and 
attached papers to be plainly printed 
in not less than ten-point type.— 
Equitable Life Assur. Soc. of U. S. 

V. Kaplan, 5 N.Y.S.2d 154, 168 Misc. 
24. affirmed 17 N.Y.S.2d 1005, 258 
App.Dlv. 1088. 

89. Cal.—Ocean Accident & Guaran¬ 
tee Corporation v. Industrial Acci¬ 
dent Commission, 280 P. 690. 208 
CaL 157—^Zurich General Accident 
& Liability Ins. Co. v. Stadelman, 
280 P. 687, 208 Cal. 161. 

70. Va.—Cline's Heirs v. Western 
Assur, Co., 44 S.E. 700, 101 Va. 
496. 

32 C.J, p 1117 note 32. 

7L U.S.—Mutual Life Ins. Co. of 
New York v. Schenkat, aC.A.WiB.. 
62 F.2d 236. 

IlL—^Mowery v. Washington Nat Ins. 
Co., 7 N.E.2d 334, 289 Ill.App. 443 
—^Porter v. Continental Casualty 
Co., 277 IlLApp. 492. 

Kan.—^Hildebrand v. Washington 

Nat Ins. Co., 124 P.2d 510, 155 
Kan. 220. 

Minn.—Thome v. ^tna Life Ins. Co., 
193 N.W. 463, 155 Minn. 271. 

Wis.—Isaacson v. Wisconsin Casual¬ 
ty Ass'n, 203 N.W. 918, 187 Wis. 
25—Bowen v. Interstate Business 
Men's Accident Ass'n, 196 N.W. 
229, 182 Wis. 228. 

82 C.J. p 1117' note 33. 

Puxpose of statnts 
“The statute . . . recommend¬ 
ed by the National Association of In¬ 
surance Commissioners and more or 
less uniform in several of the states, 
was for the purpose of protection to 
the policyholder in that if the policy 
were printed in accordance there¬ 
with It gave the holder the same op¬ 
portunity to know as well the risks 
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excluded as those covered.”—^Klrkby 
V. Federal Life Ins. Co., C.C.A.Mich., 
35 F.2d 126. 128. 

“Sxoeptlon” means ezolnslon of 
risks otherwise generally insured 
against.—Klrkby v. Federal Life Ins. 
Co., supra. 

ULberal oonstmotlon 

Statute is a public policy statute 
for protection of insured, and is to 
be given liberal construction.—Cus¬ 
ter V. Lincoln Nat. Life Ins. Co. of 
Fort Wayne, Ind., C.C.A.I11.. 141 F.2d 
144. 

Application of statutes 
I (1) Statute prohibiting exceptions 
in accident and health policies from 
being printed in smaller type than 
benefits does not apply to automo¬ 
bile indemnity insurance.—Universal 
Indemnity Ins. Co. v. North Shore 
Delivery Co., C.C.A.I11., 100 F.2d 618, 
certiorari denied North Shore Deliv¬ 
ery Co. V. Universal Indemnity Ins. 
Co., 59 S.Ct. 776, 306 U.S. 668, 83 
L.Ed. 1065. 

(2) Statute pertaining to accident 
and casualty insurance requiring 
that exceptions of policy be given 
same prominence as benefits does not 
apply to life policies.—Custer v. Lin¬ 
coln Nat. Life Ins. Co. of Fort 
Wayne, Ind.. C.C.A.I11., 141 F.2d 144. 

(3) Where insurer, by direct state¬ 
ment In accident policy, incurred lia¬ 
bility for specific risks only, statute 
requiring exceptions to be printed 
with same prominence as benefits 
did not apply.—Kirkby v. Federal 
Life Ins. Co., C.C.A.Mich., 85 F.2d 
126. 

(4) Double indemnity provision of 
life policy Is an accident policy with¬ 
in statute requiring that exceptions 
in accident policies be given the 
same prominence as benefits.—Cus¬ 
ter V. Lincoln Nat. Life Ins. Co. of 
Fort Wayne, Ind., supra. 

Benefit provision In boldface type, 
with exception In Ughtfaoe type, all 
embodied in one sentence, was suffi¬ 
cient compliance with statute.— 
Ewina V. Washington Nat. Ins. Co., 
296 N.W. 329. 295 Mich. 602—Drogula 
V. Federal Life Ins. Co-, 227 N.W. 
692, 248 Mich. 645. 

Policies whose premiums are paya¬ 
ble weekly are expressly exempted 
by statute in some Jurisdictions ftem 
the requirement that exceptions in 
the policy shall be printed with the 
same prominence as the benefits.— 
Hickey v. Washington Nat Ins. Co., 
23 N.E.2d 988, 302 DLApp. 388. 



44 G.J.S. 


IXSrSAXCE 


§ 265 


the circumstances under which a loss is incurred, to 
reduce the indemnity promised to an amount small¬ 
er than that provided for the same loss occurring 
under ordinary circumstances shall be printed in 
boldface type and with greater prominence than any 
other portion of the policy. *^2 

The effect of a failure to comply with such stat¬ 
utes is that the provisions in question will be ig¬ 
nored and considered as though they \vere not in 
the policy, and that they cannot be relied on by 
the company to defeat a recovery on the policy."^ 

§ 255. Contents 

a. In general 


b. Statutorj' requirements and prohibi¬ 

tions generallj’ 

c. Particular kinds of insurance 

a. In General 

Insurance contracts should be concise* plain, and un¬ 
ambiguous and should conform to the terms of the ap¬ 
plication. 

As considered supra §§ 223, 241, a contract of 
insurance is a voluntary one, and the parties there¬ 
to have a right to incorporate therein such provi¬ 
sions and conditions as they see fit to adopt, pro¬ 
vided the conditions and provisions are not in vio¬ 
lation of law or public policy. Insurance contracts 
should be concise, plain, and free from ambiguity,^® 
and couched in language which clearly defines the 
liability of the company"^ and the rights of in- 


73. Kan.—^Hildebrand v. Washington 
Nat. Ins. Co., 124 P.2d 510, 155 
Kan. 220. 

Minn.—^Thorne v. /Btna Life Ins. Co., 
193 N.W. 463, 156 Minn. 271. 

Wis.—Berry v. Merchants’ Life & 
Casualty Co.. 196 N.W. 336, 181 
Wls. 487. 

32 C.J. p 1117 note 34. 

^Statute not violated 
Wis.—Berry v. Merchants* Life & 
Casualty Co., supra. 

What law govenui 

(1) Notwithstanding clause in ac¬ 
cident insurance policy issued in 
Iowa by an Iowa corporation to a 
resident of that state, that the cer- 
tifleate should lapse on the 1st of 
January, April, July, and October 
of each year if assessment or dues 
were unpaid, where insured moved 
into Wisconsin and there had been no 
forfeiture of the policy for nonpay¬ 
ment of dues, the certificate remain¬ 
ed an Iowa contract and was not sub¬ 
ject to St.l921 § 1960 subd 2, re¬ 
quiring exceptions to be printed with 
the same prominence as the benefits, 
and reductions of the benefits with 
greater prominence, especially in 
view of subd 9.—^Bowen v. Interstate 
Business Men's Accident Ass’n, 196 
N.W. 229, 182 Wis. 223. 

(2) Accident and life insurance 
policies, which were not dated when 
Missouri Insurance company mailed 
them from its home office in Mis¬ 
souri to insured in Kansas for in¬ 
spection after receiving his letter of 
inquiry, written in response to com¬ 
pany’s advertisement in Missouri 
newspaper, and which provided that 
they should become effective only 
from date of final premium receipt 
signed by company's representative 
at such office, were Missouri con¬ 
tracts, to be construed and governed 
by Missouri laws, and hence enforce¬ 
able as written, although provisions 
therein, reducing company’s liability 
below fe.ee. amounts thereof after in¬ 


sured reached specified ages, were 
not printed in boldface type more 
prominent than rest of text, as re¬ 
quired by Kansas statute.—Kellogg 
v. National Protective Ins. Co., 165 
S.W.2d 512, 236 Mo.App. 8ST, trans¬ 
ferred. see 14S S.W.2d 751. 347 Mo. 
553. 

73. U.S.—Klrkby v. Federal Life 
Ins. Co., C.C.A.Mich.. 35 P.2d 126. 

Kan.—Stewart v. Mutual Ben. Health 
& Accident Ass’n. 9 P.2d 977, 135 
Kan. 138. 

Mich.—-Ewlns v. Washington Nat 
Ins. Co.. 295 N.W. 329, 295 Mich. 
602—^Van Dusen v. Interstate Busi¬ 
ness Men’s Ass’n of Bes Moines, 
Iowa, 211 N.W. 991, 237 Mich. 294. 
32 C.J. p 1117 note 85. 

74. Va.—^Equitable Life Assur. Soc. 
V. Wilson. 66 S.B. 836, 110 Va. 571 
—^National Life Ass’n w. Berkeley, 
34 S.E. 469, 97 Va. 571. 

,.75. Ill.—Stateman v. Travelers Cas¬ 
ualty Ins. Co., 15 N.E.2d 607. 296 
lll.App. 5—^Wisz V. Metropolitan 
Life Ins. Co., 277 Ill.App. 343. 

N.J.—^Preciplo v. Insurance Co. of 
State of Pennsylvania, 137 A. 549, 
103 N.J.Law 589. 

N.T.—Wells V. Metropolitan Life Ins. 
Co., 18 N.Y.S.2d 22. 171 Misc. 878, 
affirmed IS N.Y.S.2d 170. 1st case, 
appeal granted 14 N.Y.S.2d 490. 257 
App.Div. 1046, affirmed IS N.Y.S.2d 
170, 2nd case, 258 App.Div. 986, 
reargument denied 18 N.Y.S.2d 
743, 258 App.Div. 1071—^Kocak v. 
Metropolitan Life Ins. Co.. 258 N. 
Y.S. 937, 144 Mlsc. 422, affirmed 
268 N.Y.S. 283, 237 App.Div. 780, 
certified question answered 264 N. 
Y.S. 973, 239 App.Div. 865, affirmed 
189 N.E. 677, 268 N.Y. 518. 

82 C.J. p 1117 note 40. 

Construction of ambiguous contract 
see infra 9 297. 

“Insurance policies upon which the 
public rely for security in death, 
sickness or accident, should be plain- 
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ly written in understandable Eng¬ 
lish, free from fine distinctions which 
few can understand until pointed out 
by lawyers and Judges.”—Mansbach- 
er V. Prudential Ins. Co., 7 N.E.2d IS, 
20, 273 N.Y. 140. Ill A.L.R. 61S— 
Landau v. Equitable Life Assur. 
Soc. of U. S.. 1 N.Y.S.2d 891. SOS, 166 
Misc. 42, reversed on other grounds 
6 N.Y.S.2d 112, 168 Misc. 327. 

Xminrance oontraets shonld be clear 
and explicit in their terms, and not 
couched in language as to the con¬ 
struction of which lawyers and 
courts might honestly differ, but be 
so plain and unambiguous that men 
of average intelligence may under¬ 
stand their meaning. 

N.Y.—Paskusz v. Philadelphia Cas¬ 
ualty Co., 106 N.E. 749, 213 N.T. 
22. Ann.Cas.l91oA 652, reversing 
131 N.Y.S. 421. 146 App,Dlv. 763. 
Tenn.—National Bank of Commerce 
v. New York Life Ins. Co., ISl S. 
W.2d 151. 

Words “aad/or” should not be used 
Ill.—^Albers v. Indemnity Ins. Co. of 
North America, 2SS Ill.App. 260— 
Wisz v. Metropolitan Life Ins. Co., 
277 IlLApp. 843. 

76. N.Y.—Pringle v. Philadelphia 
Casualty Co., 112 N.E. 465, 218 N. 
Y. 1, reversing 13S N.Y.S. 330, 158 
App.Div. ISO. 

Exemptioii from statutory oompul- 

SiOXL 

Where Insurer is attempting to 
avail itself of exemption from stat¬ 
utory compulsion, it should do so by 
clear and unmistakable language.— 
Landau v. Equitable Life Assur. Soc. 
of U. S., 1 N.Y.S.2d 891, 166 Misc. 
42, reversed on other grounds 6 N. 
Y.S.2d 112, 168 Misc. 827. 

A oozLditioii tendixig to defeat an 
insurance policy must be expressed 
therein or be so clearly implied that 
It cannot be misconstrued. 

111.—^Boal V. John Hancock Mut. Life 
Ins. Co., 27 N.E.2d 555, 305 Ill. 
App. 563. 
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sured.77 An insurance policy need not, however, 
be drawn so that persons who read nothing but the 
titles of the clauses will be completely informed of 
everything in the policy 

It is the duty of a company issuing a policy in 
response to an application to furnish a policy in the 
usual form, with the usual clauses,"^9 and conform¬ 
ing to the terms of the application.80 While the 
company is at liberty to insert in the policy condi¬ 
tions not mentioned in the application,until in¬ 
formed to the contrarySS applicant has a right to 
assume, without reading the policy, that it con¬ 
forms to the application®^ as it left his hands 
and, where the company chooses to insert in the 
policy provisions inconsistent with the application, 
it is charged with the duty of calling the atten¬ 
tion of applicant to them, so that he may accept 
or refuse the policy.®® Where a policy conforms 
to the application in all respects except that the 
application calls for insurance from its date while 
the policy is dated a few days later, the com¬ 
pany cannot take advantage of the discrepancy 


44 C.J.S. 

where it worked no injury to applicant and he does 
not complain.®® 

The name of insured in a policy is not always im¬ 
portant if the intent to cover the risk is clear.®7 

Charter requirements. Where the charter of the 
company provides that the portion of the premiums 
set aside or reserved for expenses in conducting 
the business of the company shall be stated in the 
contract with insured, a substantial compliance with 
the direction in the charter is sufficient.®® 

h. Statutory Reauiiements and Frohibitioiis 
Generally 

A policy of Insurance must contain such terms and 
provisions as the statutes may prescribe and may not 
Include provisions which are prohibited by statute. 

A policy of insurance must contain such terms 
and provisions as are- required by statute.®® Some 
statutes provide that an insurance policy shall con¬ 
tain the entire agreement,®® or that no insurance 
company, or any agent thereof, shall make any. 
contract of insurance other than is plainly expressed 
in the policy issued thereon.®^ Although such stat- 
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77. N.T.—^Prlnfirle v. Phlladelpbia 
Casualty Co., 112 N.B. 465, 218 N. 
Y. 1. reversing 188 N.T.S. 330, 153 
App.Div. 180. 

ZnoousisteiLt pzovlsloiLS regardlag 
coverage 

Insurer may not In one part of pol¬ 
icy provide coverage under certain 
conditions and thereafter in subse¬ 
quent policy provision take such 
coverage away.—Shaln v. Mutual 
Benefit, Health & Accident Ass’n, 7 
N.W.2d 806, 232 Iowa 1143. 

78. U.S.—Continental Casualty Co. 
V. Trenner, D.C.Pa., 35 F.Supp. 648. 

79. Lia.—^Bradley v. Nashville Ins. 
Co., 8 La.Ann. 708, 48 Am.D. 465. 

80. Kan.—^Kansas Amusement Co. v. 
Maryland Casualty Co., 253 P. 405, 
122 Kan. 800. 

32 C.J. p 1117 note 45—26 C.J. p 55 
note 37. 

81. Cal.—^Blunt v. Fidelity & Cas¬ 
ualty Co., 78 P. 729, 145 Cal. 268, 
67 L.R.A. 793, 104 Am.S.R. 84. 

Mass.—^Paquette v. Prudential Ins. 
Co., 79 N.B. 250, 193 Mass. 215. 

82. S.D.—^Haynes v. Midland Nat. 
Life Ins. Co.. 244 N.W. 110, 60 S.D. 
212 . 

83. Kan.—^Kansas Amusement Co. v. 
Maryland Casualty Co., 253 P. 405, 
122 Kan. 800. 

Mich.—^Employers' Liability Assur. 
Corp. V. Grand Rapids Bridge Co.. 
102 N.W. 976, 139 Mich. 351. 
S.D.—Haynes v. Midland Nat. Life 
Ina Co., 244 N.W. 110, 60 S.D. 212. 
W.Va.—Castellina v. Vaughan, 11 S. 

B.2d 536, 122 W.Va. 600. 

82 C.J. p 1118 note 47. 


84. IJ.S.—McMasters v. New York 
Life Ina Co.. Iowa, 23 S.Ct. 10, 
183 U.S. 25, 56 L.Bd. 64, reversing 
99 F. 856, 40 C.C.A. 119, 90 F. 40. 

Iowa.—Rake v. Century Fire Ins. Co., 
125 N.W. 207. 148 Iowa 170. 

85. Mich.—^Robinson v. U. S. Benev¬ 
olent Soc., 94 N.W. 211, 182 Mich. 
695, 102 Am.S.R. 436. 

Acceptance or rejection of policy see 
infra $ 264. 

Policy differing from application as: 
Counter offer see supra § 232. 
Rejection of application see supra 
S 232. 

86 . Vt.—^Porter v. Mutual Life Ins. 
Co.. 41 A. 970. 70 Vt. 504. 

87. N.Y.—^Lipschltz v. Hotel Charles, 
234 N.Y.S. 518, 226 App.Div. 839, 
affirmed 170 N.B. 127, 262 N.Y. 518 
and followed in Cavaleri v. Mazo- 
bitsky, 270 N.Y.S. 1006, 241 App. 
Dlv. 782. 

88 i Ga.—^Porter v. Holmes, 50 S.E. 
923, 122 Ga. 780. 

89. N.J.—^Hollin v. Essex Mut. Ben. 
Ass'n of Newark, 96 A. 71, 88 N.J. 
Law 204. 

Standard form see supra S 861. 
Statute as permissive 
Ill.—Mutual Life Ins. Co. of New 
York V. Wlneberg, 49 Njgs.2d 44, 
319 IlLApp. 177. 

90. Ind.—^Reserve Loan Life Ins. Co. 
V. Brammer, 146 N.E. 876, 83 Ind. 
App. 684. 

Ky.—^Hartford Fire Ins. Co. v. John¬ 
son, 290 S.W. 673. 217 Ky. 826. 
La.—Laurent v. Unity Industrial 
Life Ins. Co., 179 So. 586, 189 La. 
426. 


Mo.—Bemblum v. Travelers Ins. Co. 
of Hartford, Conn., 106 S.W.2d 941, 
340 Mo. 1217. 

S.D.—^Ritter v. American Life Ins. 
Co. of Des Moines, Iowa, 203 N.W. 
503, 48 S.D. 231. 

82 C.J. p 1118 note 53. 

91. U.S.—New York Life Ins. Co. v. 
Guyes, D.C.N.C., 22 F.Supp. 454, 
affirmed, C.C.A., Guyes v. New York 
Life Ins. Co., 99 F.2d 303. 

Ala.—Royal Neighbors of America v. 
Fortenberry, 107 So. 846, 214 Ala. 
387. 

Ky.—^Fidelity Mut. Ins. Co. v. Preu¬ 
ser, 242 S.W. 608, 196 Ky. 271. 

32 C.J. p 1118 note 54. 

Purpose of statute: 

(1) Is to require that all such con¬ 
tracts be set forth in policy and af¬ 
ford protection to policyholder.—New 
York Life Ins. Co. v. Guyes, D.C.N.C., 
22 F.Supp. 454, affirmed, CC.A, 
Guyes v. New York Life Ins. Co., 99 
F.2d 303. 

(2) Is to protect the person in¬ 
sured from being overreached by 
agreements outside the policy not 
fully understood by him, and not for 
the purpose of enabling him to prac¬ 
tice a fraud on the company or to 
obtain a policy without paying for it. 
—^Federal Life & Casualty Co. v. 
Robinson, 178 So. 551, 235 Ala. 808, 
denying certiorari 178 So. 549, 28 Ala. 
App. 1. 

Blirninatlon of words 
While it cannot be expected that 
all technical terms shall be eliminat¬ 
ed, it can be expected that when 
through experience it has been learn¬ 
ed that any particular joinder of 
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uies are binding alike on insured and the compa¬ 
ny,92 they are given a limited application ;93 they 
are held not to apply to agreements between the 
company and insured made subsequent to the issu¬ 
ance of the policyj94 such as notes subsequently giv¬ 
en by insured to the company,95 or to parol con¬ 
tracts of insurance that do not fall within the class 
of contracts known as a policy of insurance,96 or to 
assessment contracts,97 such as the insurance con¬ 
tracts of fraternal and mutual associations insur¬ 
ing their members without profit and solely on the 
assessment plan.98 

In a few jurisdictions, the statutes require, or 
at times have required that contracts for each class 
of insurance shall be in separate and distinct poli¬ 
cies,99 even where one company is permitted to 
transact insurance of two or more classes but 
some of these statutes have been amended so as to 
allow certain features of one kind of insurance to 
be incorporated in a policy of another kind of in- 
surance.2 


The statutes frequently prohibit the insertion of 
certain provisions in an insurance policy,2 require 
the incorporation of others,^ and leave it optional 
with the company to incorporate other provisions, 
which do not contradict, vary, or alter the standard 
provisions.5 especially where the added provisions 
are beneficial to insured.® Some statutes requiring 
certain provisions to be inserted in a policy provide 
that the provisions shall "substantially” or “in sub¬ 
stance” be contained in the policy:" where the re¬ 
quired provisions are contained in substance in the 
policy, their form may be varied,® especially where 
the only effect of the modification is to render the 
clauses somewhat less to the advantage of the com¬ 
pany.® However, no departure from the exact pro¬ 
visions required by the statute should be permitted, 
unless it is too plain for doubt that the substitu¬ 
tion is in every way as advantageous to insured and 
as desirable as the prescribed provision.^® The in¬ 
tent of the legislature in requiring certain provi¬ 
sions to be contained in a policy of insurance is 
deemed to be that the terms specified shall be a part 


words or phrases has caused repeat¬ 
ed misunderstandlngr and litigation, 
such words or phrases shall be dis¬ 
continued and those of plainer mean¬ 
ing Inserted In lieu thereof.—^Xew 
York Life Ins. Co. v. Nessossis, 196 
So. 766, 189 Miss. 414. 

92. Tex.—Cause v. Security Life 
Ins. Co. of America, Civ.App., 207 
-S.W. 346. 

98. Tex.—Southland Life Ins. Co. v. 
Hopkins, ConLApp., 244 S.W. 989, 
reversing, Civ.App.. 219 S.W. 264. 

94. Tex.—Southland Life Ins. Co. v, 
Hopkins, supra—State Mut. Life 
Ins. Co. V. Rosenberry, Coin.App., 
213 S.W. 242. 

95- Ky.—Jagoe v. ^tna Life Ins. 
Co., 96 S.W. 698, 123 Ky. 610, 29 
Ky.L. 984—-Fidelity Mut Life Ins. 
Co. V. Price, 77 S.W. 384, 117 Ky. 
26, 26 Ky.L. 1148. 

Contra Coughlin v. Reliance Life In¬ 
surance Co., 201 N.W. 920, 161 
Minn. 446. 

98. Ala.—Cherokee Life Ins. Co. v. 

Brannum, 82 So. 175, 203 Ala. 145. 
32 C.J. p 1118 note 59. 

CoxLtract founded on estoppel 
Provisions, which are not for bene¬ 
fit of either party to written insur¬ 
ance policy in which contained, but 
solely matter of statutory require¬ 
ment, cannot be held to be included 
in oral Insurance contract founded 
or. equitable doctrine of estoppel.— 
Walters v. West American Ins. Co., 
■41 p.2d 356, 4 Cal.App.2d 681, hear¬ 
ing denied. Sup., 43 P.2d 306, 4 Cal. 
Aop. 581. 

97. Mo.—Easter v. Brotherhood of 


American Yeomen, 157 S.W. 992. 
172 Mo.App. 292. 

98. Ala.—Cherokee Life Ins. Co. v, 
Brannum, 82 So. 175, 203 Ala. 145. 

32 C.J. p Ills note 62. 

99. Mass.—.<Etna Life Ins. Co. v. 
Hardison. 85 N.E. 407, 199 Mass. 
181. 

32 C.J. p 1118 note 63. p 986 note 16. 

1. Mass.—.^tna Life Ins. Co. v. 
Hardison, supra. 

8. Mass.—Metropolitan Life Ins. Co. 
V. Insurance Comr., 107 X.B. 397, 
220 Mass. 52. 

3. U.S.—Jordan v. Shelby Mut. Plate 

Glass & Casualty Co., C.C.A.Va., 
142 P.2d 62, affirming, D.C.. 51 P. 
Supp. 240. 

Tex.—Provident Life & Accident Ins. 
Co. V. Deckard, Civ.App., 179 S.W. 
2d 828. 

32 C.J. p 1118 note 66. 

^ U.S.—^Keehn v. Parrish Dray 
Line, D.C.S.C., 53 F.Supp. 855, re¬ 
versed on other grounds, C.C.A., 
145 F.2d 646. 

Cal.—Straube v. Pacific Mut. Life 
Ins. Co., 56 P. 546, 123 Cal. 677. 

32 C.J. p 1118 note 67, p 9S6 note 20. 
Standard policy see supra S 251. 
Amoimt to be paid 

(1) Under statute all policies is¬ 
sued by assessment companies must 
specify the exact sum of money 
which the company agrees to pay.— 
Grant v. North America Ben. Cor¬ 
poration of Springfield, Ill., 8 S.W.2d 
1043, 228 Mo.App. 104. 

(2) To bring policy within statute 
requiring statement of exact sum 
payable, policy must show on its 
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face an undertaking that insurance 
was to be gathered by assessments. 
— ^IVall V. Commonwealth Casualty 
Co. of Philadelphia, Pa., 39 S.W.2d 
441, 225 Mo.App. 657. 

Deseziptloii of eharaeter on faos of 
policy 

Cal.—John Hancock Mut. Life Ins. 
Co. V. Markowitz, App., 144 P.2d 
899. 

Mass.—Harwood v. Security Mut. 
Life Ins. Co., 161 N.E. 589, 263 
Mass. 341. 

Statement of premium paid 
Or.—General Ins. Co. of America v, 
Earle, 65 P.2d 1414, 156 Or. 40. 

5. Mass.—^^Etna Life Ins. Co. v. 
Hardison, 85 N.E. 407, 199 Mass. 
ISl. 

32 C.J. p 1118 note 68. 

6L Mass.—.Etna L. Ins. Co. v. 
Hardison, supra. 

7. Mass.—O'Roak w. Lloyds Casual¬ 
ty Co., 1S9 N.E. 571, 2S5 Mass. 
632. 

N.Y.—Kocak v. Metropolitan Life 
Ins, Co.. 258 N.Y.S. 937. 144 Misc. 
422, affirmed 263 N.Y.S. 2S3, 237 
App.Div. 7S0, certified question an¬ 
swered 264 N.Y.S. 973, 239 App.Div. 
865. affirmed 189 N.E. 677, 263 N.Y. 
518. 

32 C.J. p Ills note 70. 

8. Mass.—^^tna Life Ins. Co. v. 
Hardison, 85 N.E. 407, 199 Meuss. 
181. 

9. Tex.—^American Nat. Ins. Co. v. 
Tabor, 230 S.W. 397, 111 Tex. 155. 

10. Mass.—^New York L. Ins. Co. v. 
Hardison, 85 N.E. 410, 198 

190, 127 Am.S.R. 478. ' 
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of every contract of insurance to which the statute 
is applicable,and not that the omission of the 
provisions from a policy renders it illegal or void-i^ 

c. Partlciilar Kinds of Insurance 

The rules governing the contents of insurance pol¬ 
icies have been considered in connection with various 
kinds of Insurance, such as fire insurance, life Insur¬ 
ance, and marine Insurance. 


The rules discussed supra subdivisions a and b 
of this section as to the contents of insurance poli¬ 
cies have been considered in connection with vari¬ 
ous kinds of insurance,!® as, for example, accident 
insurance or health and accident-^insurance ;14 fidel¬ 
ity insurance;15 group insurance;!® guaranty in¬ 
surance ;17 industrial insurance;!® insurance inci¬ 
dent to the ownership and operation of motor vehi¬ 
cles,!® such as liability insurance®® or insurance 


11. X.J.—Hollin V. Essex Mut. Ben. 
Ass'n, 96 A, 71. 88 N.J.Law 204. 

82 C.J. p 1119 note 74. 

Applicable statute as part of con¬ 
tract generally see infra § 302. 

12. N.J.—^Hollin v. Essex Mut. Ben. 
Ass*n, 96 A. 71, 88 N.J.Law 204. 

Effect of violation of statutory pro¬ 
visions generally see supra § 242. 

13. FoUoy of liall Ixunrasoe was not 
void for uncertainty as to descrip¬ 
tion of land and crop.—Fidelity Un¬ 
ion Fire Ins. Co. v. Hicks, Tex.Clv. 
App., 260 S.W. 1084. 

14. Minn.—^Aaberg v. Minnesota 

Commercial Men's Assoc., 173 N.W. 
708. 143 Minn. 354. 

Va—Scholz V. Standard Acc. Ins. Co., 
134 S.E. 728, 145 Va 694. 

Statute regtUatiug Ufe iusuraaoe 
(1) The contents of health and ac¬ 
cident policies are not controlled by 
statute regulating policies of life in¬ 
surance.—Cook V. Continental Cas¬ 
ualty Co., Tex.Civ.App., 160 S.W.2d 
576—^Empire Ins. Co. of Texas v. 
Cooper. Tex.Civ.App., 138 S.W.2d 159, 
error dismissed—^Dent v. National 
Life & Accident Ins. Co. of Ten¬ 
nessee, Tex.Civ.App., 6 S.W.2d 195. 

(3) Exceptions or “not covered" 
risks in a combined life, health, and 
accident policy, which are referable 
only to health, and accident provi¬ 
sions thereof, are valid, even though 
not authorized by statute as to the 
“life" provisions of such policy.— 
Cook V, Continental Casualty Co., su- 
pra. 

15. Statute requiring Insuxauoe con^ 
tracts to he plainly expressed does 
not apply to a bond of indemnity in¬ 
suring the fidelity of employees in 
a particular service.—^Illinois Sure¬ 
ty Co. V. Donaldson, 79 So. 667, 202 
Ala. 183. 

•Statute requiring generally that 
poUoies shall embrace conditions of 
Insurance applies to fidelity bonds.— 
"earson v. United States Fidelity & 
Guaranty Co., 164 N.W. 919, 138 
Minn. 240. 

f 'ymhol ‘^and/or” should not he used 
Ill.—^Albers v. Indemnity Ins. Co. of 
North America, 283 HI.App. 260. 
Seslgnatioa of henefloiary 

Under fidelity bond covering par¬ 


ent and subsidiary corporations joint¬ 
ly, subsidiary could recover for loss 
sustained even though not specifical¬ 
ly named in bond as obligee where 
addition notice sent to insurer, nam¬ 
ed city where subsidiary was located, 
its offices and amount of coverage, 
and It was practice of parties mere¬ 
ly to designate position and city 
without designating subsidiary.— 
Hansen & Howland v. Fidelity & De¬ 
posit Co. of Maryland, C.C.A.Weu3h., 
72 F.2d 151. 

16. Provision for gfraoo for payment 
of premium 

General insurance law provision re¬ 
quiring policies of life insurance to 
contain a provision for grace for 
pajrment of premiums during which 
time insurance shall continue in 
force has no application to group life 
Insurance.—Szymanski v. John Han¬ 
cock Mut. Life Ins. Co., 8 N.W.2d 
146, 304 Mich. 483, 146 A.L.R. 947. 

Suffloienoy' of oertifloate issued em- 
ployee 

Where master group Insurance pol¬ 
icy, Issued to employer, provided 
that insurer would furnish employee 
statement as to insurance protection, 
certificate to employee, promising to 
pay if death occurred during employ¬ 
ment, sufficiently stated protection, 
and statement in master policy of 
limit of obligation as terminating 
with close of employment did not 
obligate insurer to use same expres¬ 
sion in certificate issued to employee. 
—Duval V. Metropolitan Life Ins. Co., 
136 A. 400, 82 N.H. 543, 60 A.L.B. 
1276. 

Plainly expressed lu poUoy 

Statute prohibiting contract of in¬ 
surance other than those plainly ex¬ 
pressed in policy issued thereon was 
held not intended to prevent issu¬ 
ance of group policies by insurer to 
employer.—Page v. Prudential Ins. 
Co. of America, 165 So. 388, 231 Ala. 
405. 

17. Conditions 

Statute requiring generally that 
policies of Insurance shall embrace 
the conditions of insurance applies 
to contracts of gucuranty insurance, 
although issued in the form of a 
bond.—^Pearson v. U. S. Fidelity & 
Guaranty Co., 164 Minn. 919, 138 
Minn. 240. 


Credit Insuranoe 

N.J.—Talcott V. Gray. 42 A. 603, 59 
N.J.Eq. 596. 

15 C.J. p 1366 note 17 [b], p 1360 
note 72. 

18. Statutes regulating life polloias 
Statutes fixing the provisions of 

life policy in general do not apply to 
Industrial policies, whose provisions 
admit of flexibility.—^Redwlne v. 
Metropolitan Life Ins. Co., 166 S.W. 
2d 389, 178 Tenn. 83. 

Stipulation as to nonforfeiture 
Under statute policy must contain 
a stipulation that it is Issued sub¬ 
ject to provisions of act relating to 
nonforfeiture.—^Edwards v. National 
Life & Accident Ins. Co., La.App., 11 
So.2d 125, reheard 12 So.2d 708. 

19. Xnsuranoe against conversion or 
embezzlement 

Or.—Bell V. Hanover F. Ins. Co., 214 
P. 840, 107 Or. 618, reheard 216 P. 
171, 107 Or. 613. 

80. U.S.—^Keehn v. Parrish Dray 
Line, D.C.S.C., 53 F.Supp. 855, re¬ 
versed on other grounds, C.C.A., 
145 F.2d 646. 

Omnibus clause statute must be 
liberally Interpreted to subserve the 
clear public policy, reflected in the 
statute, to broaden the coverage of 
automobile liability policies.—Jordan 
V. Shelby Mut. Plate Glass & Cas¬ 
ualty Co., C.C.A.Va., 142 F.2d 62, af¬ 
firming, D.C., 61 F.Supp. 240. 

Policy must contain matters of 
substance required by statutes, and 
is assumed to provide indemnity for 
Insured and any person responsible 
for operation of vehicle with in¬ 
sured's consent.—O’Hoak v. Lloyds 
Casualty Co., 189 N.E. 571, 285 Mass. 
682. 

Oaptlon for olause cannot be com¬ 
plete and accurate description of 
everything in clause, but is merely 
Intended to call attention to the 
clause.—Continental Casualty Co. v. 
Trenner, D.C.Pa.. 35 F.Supp. 648. 
Designation of Insured 
Fact that policy incorrectly named 
Maricopa County board of supervis¬ 
ors as assured. Instead of Maricopa 
County, was immaterial, where poli¬ 
cy covering county^s motor vehicles 
was Intended to protect county 
against loss from public liability and 
property dcunage.—^Hartford Accident 
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against confiscation title insurance's and work¬ 
men's compensation insurance.S3 

Fire hisurance. In the absence of statutory re¬ 
quirements the rules governing the formal requi¬ 
sites of written contracts generally determine the 
sufficiency of a policy of fire insurance.24 The pol¬ 
icy must conform to the terms of the application, 
and insured, without reading such policy, has the 
right to rely on the presumption that it does so 
conform.26 If insurer desires to make the policy 
different in any respect from the application it must, 
in order to render it binding on insured, call his at¬ 
tention to the changes so made. 26 However, a 
variance between the policy and application as to 
the description of the property, due to the fault of 
insurer, will not invalidate the policy.2t 

A by-law of a mutual insurance company provid¬ 
ing that a policy may, at the request of insured, be 

& Indemnity Co. v. Wainscott, 19 P. 

2d 328. 41 Arlz. 439. 

21. Fresninstloa as to knowledffe of 
ooateats 

An insurer who executes a confis¬ 
cation bond for attachment to a 
policy insuring an automobile against 
other hazards is presumed to know 
the contents of the policy.—Montana | 

Auto Finance Corp. v. British & Fed¬ 
eral Fire Underwriters of Norwich 
Union Fire Ins. Soc.. 232 P. 198, 72 
Mont. 69, 36 A.I..R. 1495. 

29U Fallurs to laooxporato provlsloxis 
Sreaulred by statute 

T\'here a statute reQUires a policy 
of insurance to specify the parties 
between whom the contract is made, 
the rate of premium, the property 
insured, the Interest of the Insured 
if not the owner, the risks insured 
against, and the period during which 
the insurance is to continue, the fact 
that the form of a certificate guar- | 
anteelng a title does not specify the < 
name of the Insured, his interest in I 
the property, or state the rate ofj 
premium or the period during which | 
the insurance is to continue, does 
not deprive it of its character as an 
insurance contract where, as writ¬ 
ten, it is sufficiently defined as a con¬ 
tract of indemnity.—^Title Ins. & 

Trust Co. V. City of Ix>s Angeles, 214 
P. 667, 61 Cal.App. 232. 

23. ProvlBionB to be inserted in 
policy 

(1) Group policy issued to self-in¬ 
sured employer under workmen’s 
compensation act and covering com¬ 
pensable injuries to extent of three 
fourths of amount payable under act 
is within provision of act reQulring 
compensation policies to contain 
clause charging Insurer with notice 
or knowledge on part of insured, and 
binding insurer by awards against 
insured, such provision not being lim- 


indorsed payable to the mortgagee as his interest 
may appear, is not obligatory, and hence a failure 
to so do does not relieve insurer from iiability.^S 

In some jurisdictions the statutes require that 
a policy of fire insurance shall contain the entire 
contract between the parties.-® A fire insurance 
policy must contain such terms and provisions as 
are prescribed by statute.^® Thus, when required 
by statute, the policy must disclose the duration of 
the risk.3i 

Insured need not be specially named in the pol¬ 
icy if otherwise sufficiently described.®^ Jn the 
absence of a statutory requirement, the interest of 
insured in the property covered need not be stated 
in the policy.®® In some jurisdictions the statute 
provides that a failure to describe correctly the 
property in a policy insuring real property shall not 
be a defense where the description is sufficient to 


Ited to policies reauired to be ap¬ 
proved by, and filed with, compensa¬ 
tion board.—Rhymer v. Federal Life 
Ins. Co., D.C.Ky.. 13 P.Supp. 181, af¬ 
firmed, C.C.A.. Federal Life Ins. Co. 
V. Rhymer, 95 F.2d 999. 

(2) The provision of the work¬ 
men's compensation act that, under 
certain circumstances, an Insurer 
shall issue a policy containing the 
usual and customary provisions 
found in such i>olicie8, applies only 
to an employee, and not to a separate 
and distinct agreement between the 
employer and insurer.—Maryland 
Casualty Co. v. American Lumber & 
Wrecking Co„ 282 N.W. 806, 204 
Minn. 43. 119 A.L.R. 1269. 

24. Mo.—^Vlning v. Franklin F. Ins. 
Co.. 89 Mo.App. 311. 

26 C.J. p 55 note 35. 

Terms of the insurance axe suA- 
olently set forth if they are indorsed 
on the back of the policy and such 
indorsement is duly signed by the 
proper officers of insurer.—Bushnell 
v. Farmers’ Mut. Ins. Co., 91 Mo.App. 
523. 

25. Kan.—German American Ins. Co. 
V. Darrin, 103 P. 87, SO Kan. 578. 

26 C.J. p 55 note 37. 

26. Mich.—Grlstock v. Royal Ins. 
Co., 49 N.W. 634, 87 Mich. 428. 

27. Ky.—Kentucky Ins. Co. v. Jones, 
2 Ky.Op. 545. 

28. N.T,—Loomis v. Jefferson Coun¬ 
ty Patrons' Fire Relief Assoc.. ST 
N.T.S. 6, 92 App.Div. 601. 

29. Ky.—^Hartford Fire Ins. Co. v. 
Johnson. 290 S.W. 673, 217 Ky. 
826. 

S.D.—^Davenport v. Firemen's Ins. Co. 
of Newark, N. J.. 199 N.W. 203, 
47 S.D. 426. 

Statute bdd laapplloable to oo-op- 
eratlve or assessment companies 

Ky.—Grant County Assessment Fire 
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Ins. Co. V. Scroggins, 142 S.W.2d 
981, 283 Ivy, 731. 

Sttatnte regtiiixlBg life policies to 
contain entire contract is inapplica¬ 
ble to fire insurance policies.—^North 
River Ins. Co. v. Thomas, Tex.Civ. 
App., 264 S.W. 589, affirmed Thomas 

V. North River Ins. Co., Com.App., 
277 S.W. 1041—Liverpool & London 
& Globe Ins. Co., Limited, of London, 
England, v. Baggett. Clv.App., 275 S. 

W. SIS, error denied Baggett v. Liv¬ 
erpool & London & Globe Ins. Co.. 
Limited, of London. England, 277 S. 
W. 78, 115 Tex. 144. 

30. Va.—^North River Ins. Co. v. 
Belcher. 155 S.E. 699. 155 Ta. 5S8. 

Wis.—Wojtzak v. Hartland Farmers' 
Mut. Fire Ins. Co., 227 X.W. 255, 
200 Wis. 118. 

Statnte hold complied with 
Mont.—Baker v. Pennsylvania Fire 
Ins. Co.. 263 P. 93. SI Mont. 271. 

31. U.S.—Knight & Son v. Superior 
Fire Ins. Co. of Pittsburgh, Pa., 
C.C.A.Ga., SO P,2d 311, certiorari 
denied 56 S.Ct. 674, 298 U.S. 654, 80 
L.Ed. 1881. 

32. Mo.—^Wilson & Co. v. Hartford 
Fire Ins. Co., 254 S.W. 266, 300 
Mo. 1—^Becker v. Farmers' Mut. 
Fire Ins. Co. of Rock Tp., Jeffer¬ 
son County, App.. 99 S.W.2d 148, 
153. citing Corpus JUzls. 

26 C.J. p S3 note 51. 

Xndorsemeat on book of policy 
The name of insured is sufficient¬ 
ly set forth where it is indorsed on 
the back of the policy and such in¬ 
dorsement is duly signed by the 
proper officers of the company.— 
Bushnell v. Farmers* Mut. Ins. Co., 
91 Mo.App. 523. 

33. N.H.—Hoyt v. New Hampshire 
Fire Ins. Co.. 29 A.2d 12L 

26 C.J. p 56 note 47. 
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enable a person of ordinary intelligence to identify 
itM Where the property is otherwise sufficiently 
identified, a misdescription as to its location will 
not avoid the policy.35 

The validity of a policy, the premium on which 
has been paid, is not affected by the omission of a 
statement therein of the amount of the premium,3® 
although, when required by statute, the policy must 
disclose the amount of premiums to be paid.^^ The 
entire amount of the insurance need not be stated 
in the policy where the conditions of the contract 
are dependent on the amount to be covered, and a 
definite method is prescribed, by which the amount 
of the loss may be ascertained.®® An indorsement 
stating in figures an aipount of insurance different 
from that appearing on the face of the policy may 
be regarded as a misprision.®® 


Life insurance. In some jurisdictions there are 
statutory requirements that a life insurance policy 
shall contain the entire contract between the par¬ 
ties,^® and that no life insurance company shall 
make a contract of insurance other than plainly ex¬ 
pressed in the policy.^i A life insurance policy 
must contain such provisions as are required by 
statute to be inserted**® and may not include pro¬ 
visions which are prohibited by statute.^® Where 
required by statute, the policy must contain a state¬ 
ment of the premium or consideration paid,^^ a pro¬ 
vision that no statement of insured shall avoid the 
policy unless contained in the written application a 
copy of which is attached,^® a provision as to par¬ 
ticipation in earnings^® and as to options on the 
surrender of the policy or on default in payment 
of premiums.^'^ Where preliminary term insurance 


34. Kan.—^Amusement Syndicate Co. 
V. Prussian Nat. Ins. Co., 116 P. 
620, 85 Kan. 367. 

26 C.J. ]) 88 note 12. 

35. R.I.—^De Paola v. National Ins. 
Co., 94 A. 700, 30 R.L 126. 

36. S.D.—Wheaton v. Liverpool & 
London & Globe Ins. Co., 104 S.W. 
850, 20 S.D. 62. 

37. U.S.—J. T. Knight & Son v. Su¬ 
perior Fire Ins. Co. of Pittsburgh, 
Pa., C.C.A.Ga., 80 F.2d 311, certio¬ 
rari denied 56 S.Ct. 674, 298 U.S. 
654, 80 LuEld. 1381. 

Or,—General Ins. Co. of America v. 
Earle, 65 P.2d 1414, 156 Or. 40. 

38. Mo.—Wilson & Co. v. Hartford 
Fire Ins. Co.. 264 S.W. 266, 300 
Mo. 1. 

39. Mo.—^Bushnell v. Farmers’ Mut. 
Ins. Co., 91 Mo.App. 523. 

40. Colo.—^New York Life Ins. Co. v. 
Ham Fukushima, 220 P. 994, 74 
Colo. 236. 

N.Y.—Moore v. Pmdentlal Casualty 
Co.. 156 N.Y.S. 892, 170 App.Div. 
849, appeal dismissed 115 N.E. 
1044. 220 N.Y. 568. 

Tenn.—Tittsworth v. Ohio Nat. Life 
Ins. Co., 6 TennApp. 206. 

Tex.—^First Texas Pmdentlal Ins. 
Co. V. Pedigo, Com.App., 50 S.W.2d 
1091. reversing, Clv.App., 31 S.W. 
2d 854—Guardian Life Ins. Co. of 
Texas v. Johnson, Clv.App., 172 
S.W.2d 993, error granted. 

Pazpose of statute 

(1) The purpose of statute requir¬ 
ing the whole insurance contract to 
be stated in the policy was protec¬ 
tion of Insured and of beneficiaries, 
not the relief of insurers, and the 
statute is constmed broadly enough 
to ban every device by which terms 
of the contract may be altered or 
defeated by statements of insured 
or agreements made orally or in an¬ 
other writing which insured may 
have made without fully understand¬ 


ing their purport or effect—^Abbott 
V. Prudential Ins. Co. of .America, 
24 N.E.2d 87. 281 N.Y. 376, affirming 
8 N.Y.S.2d 957, 256 App.Div. 677. 
and reargument denied 25 N.E.2d 141, 
282 N.Y. 585. 

(2) Other statement—^Hurley v. 
John Hancock Mut Life Ins. Co., 288 
N.Y.S. 199, 247 App.Div. 547. 

The statute is not violated by a 
provision in the application validat¬ 
ing the insurance only if the appli¬ 
cant has not consulted or been treat¬ 
ed by a physician between the time 
of his medical examination and the 
Issuance of the policy.—Glickman of 
New York Life Ins. Co., 50 N.E.2d 
588, 291 N.Y. 46, affirming 88 N.Y. 
S.2d 241, 265 App.Div. 889, reargu¬ 
ment denied 39 N.Y.S.2d 606, 265 
App.Div. 964. 

Statute held not retroaotive 
N.Y.—Mattern v. Gas Companies* 
Employees* Mut. Aid Soc. of New 
York, 253 N.Y.S. 124, 141 Mlsc. 610. 

41. Ala.—Cherokee Life Ins. Co. v. 
Brannum, 82 So. 175, 208 Ala. 
145. 

Statute apxdles to life insurance 
generally, unless excepted therefrom 
by act regulating business of frater¬ 
nal associations.—^Royal Neighbors 
of America v. Portenberryi 1®7 So. 
846, 214 Ala 387. 

42. La—Edwards v. National Life & 
Accident Ins. Co., App., 11 So.2d 
125, reheard 12 So.2d 708—Cmze 
V. Life Ins. Co. of Virginia App., 
184 So. 736, rehearing denied 185 
So. 492. 

Neb.—State ex reL Smrha v. Cosmo¬ 
politan Old Line Life Ins. Co., 291 
N.W. 72, 137 Neb. 742, vacating 287 
N.W. 664, 136 Neb. 838. 

N.J.—^Hollin V. Essex Mut. Ben. 
Ass’n of Newark, 96 A, 71, 88 N. 
J.Law 204. 

Ohio.—Gwlnn v. John Hancock Mut. 
Life Ins. Co., App., 48 N.E.2d 1019, 
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affirmed 53 N.E.2d 615, 142 Ohio 
St. 510. 

32 C.J. p 1118 note 67 [a]. 

Statement of costs of concessions to 
insured 

A life Insurance policy, combining 
elements of accident insurance, 
which says, “This provision Is grant¬ 
ed without additional cost to the in¬ 
sured,'* complies with a statute re¬ 
quiring that the policy “shall state 
the cost of such concessions to the 
insured."—^Metropolitan Life Ins. Co. 
V. Hardison, 107 N.E. 397, 220 Mass. 
52. 

43. Tex.—^Provident Life & Accident 
Ins. Co. V. Deckard, Civ.App., 179 
S.W.2d 828. 

Use of title misrepresenting true na¬ 
ture of policy 

Ohio.—^Mutual Benefit Life Ins. Co. 

V. Younger, 28 Ohio N.P..N.S., 368. 
4A Neb.—^Machurek v. Ohio Nat. 
Life Ins. Co., 249 N.W. 81, 125 
Neb. 86. 

45. Colo.—^New York Life Ins. Co. v. 
Haru Fukushima. 220 P. 994, 74 
Colo. 236. 

32 C.J. p 1118 note 67 [a] (3). 

46. Minn.—^Lommen v. Modem Life 
Ins. Co., 289 N.W. 582, 206 Minn. 
608. 

Statute inappUcahle to insurance on 
assessment xdan 

Ind.—Western Life Indemnity Co. 
V. Bartlett, 146 N.E. 786, 84 Ind. 
App. 689, rehearing denied 148 N.E. 
155, 84 Ind.App. 589. 

47. Ind.—Western Life Indemnity 
Co. V. Bartlett, supra,. 

UnoondltioaBl cash surrender value 
Mo.—Smith v. Mutual Ben. L. Ins. 

Co., 72 S.W. 936, 173 Mo. 829. 
Extended term insurance 

(1) The legislative requirement 
that certain insurance policies shall 
contain a reference to statute deal¬ 
ing with extended insurance is man- 



44 C.J.S. 


mSVBANCE 


§ 255 


and whole life insurance are combined in one con¬ 
tract of life insurance, this must be done without 
rendering the policy ambiguous.^s 

In the absence of a statutory requirement, the 
beneficiaries need not be named in the policy if 
they are otherwise described so that they may be 
identified,49 and they may be designated in a sepa¬ 
rate paper furnished by the company for that pur- 
pose.50 

The amount payable under a life insurance policy 
in the event of death must appear in the polic}^ 
and is not to be ascertained through a search of the 
by-laws and constitution of insurer.si In some ju¬ 
risdictions the statutes provide, with some excep¬ 


tions, that no policy of life insurance shall be is¬ 
sued containing a provision for any mode of settle¬ 
ment at maturity of smaller value than the amount 
insured on the face of the policy, plus dividend ad¬ 
ditions, less any indebtedness to the company on 
the policy, and less any premium that may by the 
terms of the policy be deducted.®^ A clause con¬ 
taining a provision for any mode of settlement at 
maturity of smaller value than the amount on the 
face of the policy is void.53 

Marine insurance. The subject matter of marine 
insurance must be set forth in the polic>" with suflS- 
cient certainty.54 The policy should specify with 
reasonable certainty the voyage covered minute 


datory.—Parrettl v. Metropolitan 
Life Ins. Co., La.App., 196 So. 663. 

(2) Statutes setting out provision 
that must be contained in substance 
in all policies of life Insurance do 
not require life policies to make pro¬ 
vision for extended term insurance 
after default in payment of premi¬ 
ums; but a life policy providing for 
extended Insurance giving insured, 
after default in payment of premi¬ 
um. privilege either to surrender pol¬ 
icy and withdraw cash value, or to 
exchange policy for paid-up policy, 
in accordance with table In policy 
setting out loan and cash values in 
amount of paid-up Insurance and 
terms of extended insurance avail¬ 
able on default, complied with stat¬ 
utes providing that certain provi¬ 
sions substantially must be contain¬ 
ed in all life policies.—Great South¬ 
ern Life Ins. Co. v. Cunningham, 97 
S.W.2d 692. 128 Tex. 196. reversing 
Cunningham v. Great Southern Life 
Ins. Co., Civ.App., 66 S.W.2d 765. 

48. Mo.—Doty V. American Nat. Ins. 
Co.. 165 S.W.2d 862. 360 Mo. 192, 
reversing, App., 160 S.W.2d 810— 
Casebolt v. Central Life Ins. Co., 
App.. 180 S.W.2d 265. 

49. Ala.—^Brooklyn L. Ins. Co. v. 
Bledsoe, 52 Ala. 538. 

Ill.—Sauer bier v. Union Cent L. Ins. 

Co.. 39 IlLApp. 620. 

Persons entitled to proceeds of life 
policy see infra 5 1155 et seq. 
Sesignatloii held snfllolent 

(1) Policy naming beneficiary as 

“A. C. Thomas. - N." clearly 

disclosed that beneficiary was desig¬ 
nated.—^North Carolina Mut Life Ins. 
Co. .V. Martin, 134 So. 850, 223 Ala. 
104. 

(2) Other cases see 37 C.J. p 410 
note 96 [a], [b]. 

50. N.T.—^Amott v. Prudential Ins. 
Co.. 17 N.T.S. 710. 

37 C.J. p 410 note 97. 

51. Mq.—MePike v. Supreme Rul¬ 
ing of the Fraternal Mystic Circle. 
173 S.W. 71, 187 MO.APP. 679. 


Promise to pay in fixed or ascertain¬ 
able amount as element of contract 
see supra § 227. 

Policy h^d to comply with statute 
A family group life insurance cer¬ 
tificate, providing on its face for 
payment of two hundred fifty dollars 
to beneficiary, if insured died after 
one year from date of its delivery, 
and on its back for payment of sev¬ 
enty-five dollars if insured died from 
any of specified causes within three 
years after date of certificate or her 
last reinstatement, did not violate 
statute requiring that insurance pol¬ 
icy or certificate specify exact sum 
of money payable on each contingen¬ 
cy insured against.—^Thomas v. 

Standard Life Ins. Co., Mo.App.. 165 
S.W.2d 287. 

52, Ill.—Julius V. Metropolitan Life 
Ins. Co.. 132 N.E. 435, 299 Ill. 343, 
17 A,L.R. 956. 

Tex.—Provident Life & Accident Ins. 
Co. V. Deckard, Civ.App., 179 S.W. 
2d 828. 

Pnzpose of statute is to render life 
policies simple and easily understood 
and to prevent misleading the unwary 
by a promise of insurance in one 
amount on face of policy so limited 
thereafter as to have slight value. 
—Great Southern Life Ins. Co. v. 
Cunningham. 97 S.'W.2d 692, 128 Tex. 
196, reversing Cunningham v. Great 
Southern Life Ins. Co.. Civ.App., 66 
S.W.2d 765—First Texas State Ins. 
Co. V. Smalley, 228 S.W. 560, 111 Tex. 
68—Provident Life & Accident Ins. 
Co. V. Deckard. Tex.Civ.App.. 179 S. 
W.2d 828. 

“Pace of the policy" does not mean 
merely the first page, but is the en¬ 
tire insurance contract contained in 
the policy, and includes a rider at¬ 
tached and referred to on the first 
page.—Julius v. Metropolitan Life 
Ins. Co.. 132 N.B. 435, 299 Ill. 843. 17 
A.L.R. 956. 

Statute held Isapplioahle 

(1) The statute has no application 
to a provision which operates to ^ 
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avoid the whole promise, provided 
such provision is not subject to some 
other prohibitory statute.-^Guardian 
Life Ins. Co. of Texas v. Galoostlan, 
Tex.Civ.App.. 155 S.W.2d 396. error 
refused. 

' (2) The statute is inapplicable to 
an insurer incorporated under assess¬ 
ment or mutual plan in Oklahoma 
and licensed to do business in Texas. 
—Menefee v. National Aid Life 
Ass*n. Tex.Clv.App., 161 S.'W.fd 508, 
error refused. 

Statute held violated 
Tex.—-Provident Life & Accident Ins. 
Co. V. Deckard. Civ.App.. 179 S.W. 
2d 828—American Nat. Ins. Co. v. 
,Dixon, Civ.App.. 231 S.W. 165. 
Statute held not violated 
Tex.—First Texas Prudential Ins. Co. 
V. Smallwood. Civ.App.. 242 S.Vr. 
498. 

Double indemnity provision 

(I) Policy, containing a supple¬ 
mental contract for double indemnity 
except where insured’s death “be the 
result of an Intentional or uninten¬ 
tional homicide,*’ did not violate stat¬ 
ute.—Great Southern Life Ins. Co. 
V. Akins, Tex.Civ.App.. 105 S.W.2d 
902, error refused. 

<3) Policy providing for automatic 
extension of policy on failure to pay 
premium, but limiting provision for 
double indemnity to instances where 
there was no default in payment of 
premium, was not misleading as for¬ 
bidden by statute.—Great Southern 
Life Ins. Co. v. Cunningham. 97 S.'W. 
2d 692, 128 Tex. 196, reversing Cun¬ 
ningham V. Great Southern Life Ins. 
Co.. Civ.App., 66 S.W.2d 765. 

53. Tex.—^American Nat. Ins. Co, v. 
Hawkins, Civ.App., 189 S,W. 330. 

84. N.T.—^Arnold v. Pacific Mut. Ins. 

Co.. 78 N.T. 7. 

38 C.J. p 1029 note 57. 

55. N.T.—^Petrie v- Phenlx Ins. Co. 
of Brooklyn, 30 N.EL 380, 132 N.T. 
187, affirming 11 N.T.S. 188 . 

68 C.J. p 1033 note 49. 
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accuracy, however, is not required, but it is in gen¬ 
eral sufficient if the intention of the parties can be 
satisfactorily gathered from the policy.®® The pol¬ 
icy need not specifically enumerate the risks insured 
against.®" The beneficiaries of the policy must be 
properly designated.®® 

If the subject matter of the insurance is properly 
described, the nature or extent of the interest of 
insured need not in general be described.®® How¬ 
ever, exceptions have been made in cases in which 
the particular nature of the interest alters the 
risk,®® such as bottomry interest,®i'or that of a ves¬ 
sel owner who has sold the vessel reserving his right 
;o chartered freight.®^ 

Where insurer desires to limit or restrict the op¬ 
eration of the general provisions of a policy of ma¬ 
rine insurance by a special proviso, exception, or 
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exemption, it should express such limitation in clear 
and unmistakable language.®® 

§ 256. Execution 

A policy of insurance ordinarily must be executed in 
the manner specified in the policy itself, and It Is nec¬ 
essary to observe the requirements imposed by statute 
and the charter of the company. 

When the contract of insurance has been agreed 
on, the execution of a policy is not essential to its 
taking effect,®4 unless part of the contract is that 
it shall not take effect until the execution and de¬ 
livery of that instrument.®® 

In some jurisdictions it has been held to be nec¬ 
essary, in order that the policy may take effect as 
a valid written contract, that it should be signed by 
the proper officers of the corporation and counter¬ 
signed by the issuing agent;®® and that, where the 
policy itself provides for the mode of its execu¬ 
tion,®"^ including countersigning by the agent,®® ex- 
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56. N.T.—^Petrie v. Phenlz Ins. Ca 
of Brooklyn, supra. « 

38 C.J. p 1033 note 50. 

67. Mass.—Parkhurst v. Gloucester 
Mut. Fishingr Ins. Cp.. 100 Mass. 
301. 97 Am.D. 100. 1 Am.ll. 105. 

68. OwiLsrs of oariro 

A policy issued to the owners of a 
vessel to cover the owners of the 
property transported as may be des¬ 
ignated by insured as having been 
intended by it to have been Insured 
under the policy is a sufficient des- 
igmation of the beneficiaries.—Soren¬ 
son V. Boston Ins. Co. of Boston, 
Mass., C.C.A.Md.. 20 F.2d 640, re¬ 
versing, D.C., Sorenson & Neilson v. 
Boston Ins. Co., 10 F.2d 563, and 
certiorari denied Boston Ins. Co. of 
Boston, Mass. v. Sorenson, 48 S.Ct. 
116. 275 U.S. 665, 72 L.Ed. 423. 

59. N.T.—Riggs v. Commercial Mut. 
Ina Co., 25 N.B. 1058, 125 N.T. 7. 
21 Am.S.R. 716, 10 I^R.A. 684, af¬ 
firming 5 N.T.S. 183, 57 N.Y.Super. 
78—^Aktiebolaget Malareprovinser- 
nas Bank v. Hanover Fire Ins. Co., 
208 N.T.S. 173, 211 App.Div. 608, 
reversed on other grounds 149 N. 
E. 830, 241 N.T. 197, reversed on 
other grounds Aktiebolaget Mala- 
reprovinsemas Bank v. Globe & 
Rutgers Fire Ins. Co., 150 N.E. 551, 
241 N.T. 551, reargument denied 
152 N.E. 417, 242 N.T. 538. 

38 C.J. p 1028 note 34. 

Necessity for disclosure of nature 
and extent of Interest cub affecting 
avoidance cf policy see infra S 
646. 

Interests which need not be stated 

(1) Administrator.—^F i n n e y v. 
Warren Ina Co., 1 Mete., Mass., 16. 
35 Am.D. 343. 

(2) Carrier.—^Van Natta v. Mutual 
Security Ins. Co., 4 N.Y.Super. 490— 
38 C.J. p 1029 note 37. 


(3) Charterer.—Clark v. Ocean Ins. 
Co.. 16 Pick., Mass., 289—Oliver v. 
Greene, 3 Mass. 133, 3 Am.D. 96. 

(4) Mortgagee.—Bell v. Western 
M. & F. Ins. Co., 5 Bob.. La. 423. 39 
Am.D. 542—38 C.J. p 1029 note 35. 

<6) Part owner.—^Murray v. Colum¬ 
bian Ins. Co., 11 Johns., N.Y., 302— 
38 C.J. p 1029 note 38. 

(6) Person holding under contract 
to purchase.—Kenny v. Clarkson, 1 
Johna, N.T., 385, 3 Am.D. 336. 
eo. N.T.—Robertson v. United Ins. 

Co.. 2 JohnaCas. 250. 1 Am.D. 166. 
38 C.J. p 1029 notes 45. 47. 

61. N.T.—^Robertson v. United Ins. 
Co., supra, 

38 C.J. p 1029 note 46. 

65. N.Y.—Riley v. Delafleld. 7 
Johns. 522. 

38 C.J. p 1029 note 48. 

63. Mo.—Rosen-Relchardt Broker¬ 
age Co. V. London Assur. Corpora¬ 
tion. 264 S.W. 433, 214 Mo.App. 672. 

64. U.S,—U. S. Fidelity & Guaranty 
Co. V. Goldberger, C.C.A.N.J., 18 F. 
2d 779. 

Kan.—Preferred Acc. Ins. Co. v. 

Stone. 58 P. 986, 61 Kan. 48. 

32 C.J. p 1122 note 52. 

Signing or execution as ^'issuance" 
of policy see infra § 262. 

66. Kan.—Preferred Acc. Ins. Co. v. 
Stone, supra. 

Commencement and duration of risk 
see infra §S 329-335. 

Issuance, delivery, and acceptance of 
policy see infra §3 262-268. 

66. Ind.—^Peoria Marine & Fire Ina 
Co. V. Walser, 22 Ind. 73. 

Waiver of requirement of signature 
see infra 9 275. 

SnULoieiioy of slgnatora 
Tenn.—Cockrum Lumber Co', v. Ster- 
chl, 9 S.W.2d 704, 157 Tenn. 440. 
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67. Ala.—^National Life & Accident 
Ins. Co. V. Bridgeforth. 124 So. 886, 
220 Ala. 314. 

Ind.—Globe Acc. Ins. Co. v. Reid, 
47 N.E. 947, 19 IndLApp. 203, re¬ 
hearing denied 49 N.E. 291, 19 Ind. 
App. 203. 

68. Ala.—Royal Exchange Assur¬ 
ance of London v. Almon, 80 So. 
456, 202 Ala. 374. 

Ga.—Thigpen v. Bituminous Casualty 
Corporation, 20 S.E.2d 213, 67 Ga. 
App. 367. 

N.T.—Prall v. Mutual Protection Life 
Assur. Soc., 5 Daly 298, affirmed 
. 63 N.T. 608. 

Okl.—Springfield Fire & Marine Ins. 
Co. V. Simmons, 87 P.2d 941, 184 
Okl, 323—Home Ins. Co. of New 
York V. Mobley, 157 P. 324, 57 
Okl. 692. 

S.C.—^Davls V. Home Ins. Co., 118 S. 

E. 536, 125 S.C. 381. 

32 C.J. p 1122 note 56. 

Xdfe insnxance 

(1) Where a life policy stipulates 
that it' shall not be binding on the 
company unless it is countersigned 
by a certain agent, and the actual 
time of countersigning is after the 
death of insured, of which both 
the agent and the company are at the 
time ignorant, the policy does not' 
take effect. 

Tex.—Dickey v. Continental Casualty 
Co., Civ.App.. 89 S.W. 436. 

W.V«L—McCully V. Phoenix Mut. Life 
Ins. Co.. 18 W.Va. 782. 

(2) A policy of life insurance 
which provided that it should not be 
in force until countersigned by a 
certain person as agent was not valid 
where it was not so countersigned, 
there being no evidence of waiver 
of the stipulation by the company, 
although such agent was himself the 
insured and the policy had been re- 
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ccution in the mode specified is necessary. In oth¬ 
er jurisdictions a policy has been held to be opera¬ 
tive and binding, although it is not countersigned 
by the company’s agent as expressly required by 
the terms of the policy, where an intention to exe¬ 
cute is apparent,69 as where the policy is deliv¬ 
ered,but not otherwise.^! 

It has also been held that a policy is none the 
less operative because it contains the names of 
former officers of the company where the policy is 
in fact used by the company and authenticated by 
its agent,'^2 Xhe act of an agent in countersigning 
a policy is one of authentication and, where a 
policy purports to be properly countersigned and 
completely executed, proof aliunde of the fact is 
not necessary unless execution of the policy is de¬ 
nied by a proper plea.'^^ While the authority of 
the agent to countersign is a personal trust which 
cannot be delegated,yet his deliver}' of a policy 


with his name written on it by another is in ef¬ 
fect a signing by him,*^6 and neither he nor the 
company can afterward object that it was not coun¬ 
tersigned by him.^" 

The usual and proper place for the signature to a 
policy of insurance is at the end of the matter which 
it attests, but it will suffice if, with the intent to 
constitute a signing, the signature is inserted in the 
writing at another place, although the insertion of 
‘‘pasters” signed by the agent has been held insuffi¬ 
cient."® The signature on a permit, attached to, 
and forming part of, the policy, may supply the 
lack of a signature on the policy.6® Execution of 
a policy in a certain manner, as by the signatures 
of the president and secretary, is sometimes re¬ 
quired by statute^i or charter ;62 but some statutes 
of this nature are applicable only to a particular 
class of companies.®® 


ceived and retained by him.—^Badger 
V. American Popular Life Ins. Co., 
103 Mass. 244, 4 Am.R. 547. 

(S) However, it has also been held 
that a policy on the life of the 
agent whose duty it is to countersign 
policies is not Invalid by reason of 
the failure to countersign his own 
policy.—^Norton v. Phoenix Mut. Life 
Ins. Co., 86 Conn. 603. 4 Am.R. 9S. 

Where Insuzed Is anthozlsed to is¬ 
sue certULcates under an ox»en marine 
policy covering specific property, to 
be countersigned by insurer's agent, 
such a certificate constitutes an inde¬ 
pendent contract between insurer and 
the certificate holder.—.^tna Ins. Co. 
v. Willys-Overland, Inc., D.C.Ohlo, 
288 F. 912. 

69. Mo.—^Kantrener v, Penn Mut. 
Life Ins. Co., 5 Mo.App. 581. 

Pa.—^Meyers v. Keystone Mut. Life 
Ins. Co., 27 Pa. 268, 67 Am.D. 462. 

70. U.S.—Camden Cons. Oil Co. v. 
Ohio Ins. Co., C.C.Ohio, 4 F.Cas.No. 
2,337 b—Whitcomb v. Phoenix Mut. 
Life Ins. Co., C.C.Ma88., 29 F.Cas. 
No.17,530. 

71. Mo.—^Noyes v. Phoenix Mut. Life 
Ins. Co., 1 Mo.App. 584. 

32 C.J. p 1122 note 59. 

72. La.—In re Pelican Ins. Co., 17 
So. 427, 47 La.Ann. 935. 

73. Kan.—^Henning v. American Ins. 
Co., 194 P. 647, 108 Kan. 194. 

71. Ill.—^Firemen's Ins. Co. v. 

Barnsch, 44 N.K. 285, 161 Ill. 629, 
affirming 59 Ill.App. 78. 

75. W.Va.—McCully v. Phoenix Mut. 
Life Ins. Co., 18 W.Va. 782. 

76l Ga.—Atlas Assur. Co., Ltd. v. 
Kettles, 87 S.E. 1. 144 Gcl 306. 

77. Mich.—Hibernia Ins. Co. v. 

O'Connor, 29 Mich. 241. 


78. Ga.—^Delaware Ins. Co. v. Penn¬ 
sylvania Fire Ins. Co., 55 S.E. 330. 
126 Ga. 380, 7 Ann.Cas. 1134. 

Signing of indorsements or riders 

(1) Where policy was duly coun¬ 
tersigned. an indorsement or rider 
which was a part thereof when pol¬ 
icy was Issued was valid even though 
not signed or countersigned by in¬ 
surer or its authorized representa¬ 
tive as required by statute. . 

La.—Central Surety & Insurance Cor¬ 
poration V. Canulette Shipbuilding 
Co., App., 196 So. 114. 

Mass.—Niagara Fire Ins. Co. v. 
Lowell Trucking Corporation. 56 N. 
E.2d 28. 

Mo.—Givens v. .®tna Life Ins. Co. 
of Hartford, Conn., App., 59 S.W.2d 
761. 

N.Y.—^Hopkins v. Connecticut Gener¬ 
al Life Ins. Co.. 158 N.Y.S. 79, re¬ 
versed on other grounds 160 N.Y. 
S. 247, 174 App.Div. 23. 

(2) Where life policy was signed, 

it was unnecessary that illustration 
sheet pasted to policy be signed to 
make it binding on insurer.—Legare 
V. West Coast Life Ins. Co., 5 P.2d j 
682, 118-Cal.App. 663. | 

(3) Matter on margin or back of 
policy or on attached slip as part 
of policy see infra § 300. 

79. Ala.—^Royal Exchange Assur. of 
London v. Almon, 80 So. 456, 202 
Ala. 374. 

26 C.J. p 58 note 76. 

80. Ga.—Delaware Ins. Co. v. Penn¬ 
sylvania F. Ins. Co., 55 S.E. 330, 
126 Ga. 380, 7 Ann.Cas. 1184. 

81. Ga.—^Atlas Assur. Co., Ltd. v. 
Kettles, 87 S.E. 1. 144 Ga. 806— 
Delaware Ins. Co. v. Pennsylvania 
Fire Ins. Co., 55 S.E. 330, 126 Ga. 

I 880, 7 Ann.Cas. 1134. 


Application of provisions of statutes, 
charters, and by-laws to: 
Executory agreements to Insure 
see supra § 229. 

Parol contracts of insurance see 
supra § 250 b. 

Temporarj' or preliminary con¬ 
tracts of insurance see supra S 
230. 

Validity of statute 
A statute requiring countersigna¬ 
ture of policies by commission rath¬ 
er than salaried agents and except¬ 
ing from operation thereof life, ti¬ 
tle, ocean marine, or mutual com¬ 
panies, or their salaried agents, is 
not invalid as discriminatory against 
stock companies as distinguished 
from mutual companies.—Osborne v- 
Ozlin, D.C.Va., 29 F.Supp. 71, affirm¬ 
ed Osborn v. Ozlin, 60 S.Ct. 758, 310 
U.S. 53, 84 L.Ed. 1074. 

Puzpose of statute requiziug sigaa- 
ture of commission 
Provision of a statute that signa¬ 
ture of a commission rather than a 
salaried agent should be affixed to 
policy of insurance on persons or 
property within state was imposed as 
a safeguard to make certain that 
the commission agent, whose co-op¬ 
eration in the enforcement of the 
insurance statute was desired, should 
have knowledge of the issuance of 
policies and of his right to share in 
the commissions and in the subse¬ 
quent activities under the contract.— 
Osborne v. Ozlin, supra. 

82. U.S.—^Franklin Ins. Co. of Phil¬ 
adelphia V. Colt, Conn., 20 W*all. 
660, 22 L.Ed. 423. 

32 C.J. p 1122 note 63. 

S8. Neb.—Carter v. Bankers* Life 
Ins. Co.. 120 N.W. 455, 83 Neb. 810. 
32 aj. p 1122 note 63. 
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Date. A policy of insurance executed without 
any wit ten date is nevertheless valid. 

Seal The failure of the company to attach its 
seal to an insurance policy will not invalidate it,^® 
unless a seal is required by the charter.S6 On the 
other hand, the attaching of a seal alone is not a 
sufficient execution under statutes not requiring the 
use of a seal but providing that execution shall con¬ 
sist of subscription and delivery.^^ However, a 
seal has been considered, in connection with other 
evidence, and in the absence of evidence to the con¬ 
trary, as showing the making of the contract.88 

Place of execution. The question as to the state 
in which a policy of insurance is deemed executed 
depends on the further inquiry as-to when the con¬ 
tract becomes effective;®® where the contract is 
deemed to be in force at the time the policy is is¬ 
sued and sent from the home office of the insur¬ 
ance company to its local agent in another state for 
delivery to insured either unconditionally or on an 
expressed condition which has already been satis¬ 
fied, it will be held to have been executed in the 
state where the home office of the insurance com¬ 
pany is located.®® 

Clauses in blank, . Blank clauses in the policy are 
no part of the contract.®^ Where a policy is exe¬ 
cuted in blank as to insured, it seems that, in the 
absence of a statute to the contrary, the holder has 
implied authority to fill in the name of the persons 
intended.®® A policy containing blank clauses for 
two kinds of accident insurance, one clause of 

84. Ala.—^Independent Life Ins. Co. 

V. Vann, 130 So. 520, 24 Ala.App. 

93. 

Maas.—Lee v. Massachusetts Fire & 

Marine Ins. Co., 6 Mass. 208. 

85. Mo.—^National Banking & Ins. 

Co. V. Knaup, 55 Mo. 154. 

26 C.J. p 58 note 77- 
Added stipiaatioiL 
Stipulation added to life policy, al¬ 
though not under seal, will be bind¬ 
ing on the company notwithstanding 
the policy is under seal.—Grates v. 

Home Mut. Life Ins. Co., 5 Ohio 
Dec., Reprint, 318, 4 Am.L.Rec. 395. 

Policy as sealed Instnunent 
Md.—Metropolitan Life Ins. Co. v. 

Anderson, 29 A. 606, 79 Md. 375. 

32 C.J. p 1093 note 51 [a]. 

86. Ark.—^Llndauer v. Delaware 

Mut. Safety Ins. Co., 13 Ark. 461. 

26 C.J. p 58 note 78. 

87. Ind.—Globe Acc. Ins. Co. v. 

Reid, 47 N.E. 947, 19 'Ind.App. 203, 
rehearing denied 49 N.E. 291,' 19, 
lnd.App. 203.. 

88. Ill.—Supreme Lodge K. P. v. Mc- 


which, providing for the payment of a weekly in¬ 
demnity in case of injury, is properly filled out, and 
the other clause of which, providing for the pay¬ 
ment of a fixed sum in case of death, is left blank 
and unfilled, operates only as to the injury clause, 
not as to the death clause.®® 

Fidelity insurance. Where a bond given by an in¬ 
surer for the fidelity of an employee makes it essen¬ 
tial to its validity that the signature of the employee 
shall be subscribed thereto, but it is never so signed 
by the employee, the bond is invalid.®^ However, 
where such a bond does not stipulate that it is essen¬ 
tial to its validity that the employee should sign it, 
his failure to sign does not render the bond in¬ 
valid.®® It has been held that a bond making it es¬ 
sential that the signatures of both the employee and 
the employer shall be subscribed thereto is not in¬ 
valid because of the failure of the employer to sign 
it until after it has expired by limitation.®® 

Fire insurance, A policy of fire insurance must 
be executed by someone having authority to bind 
insurer.®^ It is usual for companies to execute 
blank policies in due form, and place them in the 
hands of agents, to be filled out and delivered; and 
under such method of doing business it is usual to 
stipulate in the policy, as thus executed in blank, 
that it shall not be valid until countersigned by the 
agent who issues it,®® Under such a stipulation a 
policy not so coimtersigned has been regarded as 
invalid,®® although, as considered infra § 275 the 
requirement may be waived. It has been held that 
the failure of the agent to countersign the policy as 

FxoonreiELMit of sigiuirtiLFe . after de¬ 
falcation 

Indemnity bond, not signed by em¬ 
ployee at date of defalcation, was 
unenforceable despite procurement of 
signature thereafter.—Bartlett v. 
Massachusetts Bonding & Insurance 
Co., 150 N.E. 94, 254 Mass. 805. 

95. Neb.—^Farmers' Union Grain Co. 
V. n. S. Fidelity & Guaranty Co., 
190 N.W. 221, 109 Neb. 142. 

25 C.J. p 1090 note 14. 

96. Ill.—American Bonding & Trust 
Co. V. New Amsterdam Casualty 
Co., 125 IlLApp. 33. 

97. Ga«—^Planters' & People's Mut. 
Fire Assoc, v. De Loach, 39 S.E. 
466, 113 Ga. 802. 

26 C.J. p 58 note 67. 

98. Ala.—^Royal Exchange Assurance 
of London v. Almon, 80 So. 456, 202 
Ala. 374. 

26 G.J. p 58 note 69. 

99. Ala.—^Royal Exchange Assur¬ 
ance of London v. Almon, supra. 

N.Y.—St. Paul Fire & Marine Ina 
Co. V. Phoenix Assur. Co., 259 N.T. 
S. 931, 236 App.Div. 471. 

26 C.J. p 58 note 69. 


Lennan, 69 Ill.App. 599, affirmed 
49 N.E. 530, 171 Ill. 417. 

89. Cal.—^Harrigan v. Home Life 
Ins. Co., 58 P. 180, 128 Cal. 531, af¬ 
firmed 61 P. 99, 128 Cal. 531. 

Commencement of risk see infra 3§ 
829-385. 

90l Cal.—^Harrlgan v. Home Ins. Co., 
58 P. 180, 128 Cal. 581, affirmed 61 
P. 99, 128 Cal. 531. 

Mailing policy to agent as delivery 
to insured see infra 5 265. 

91. Mo.—Casner v. New Amsterdam 
Casualty Co., 91 S.W. 1001, 116 
Mo.App. 354. 

98. N.Y.—^Turner v. Burrows, 8 
'W’end. 541. 

93. Ga.—^Hall v. American Employ¬ 
ers* Liability Ins. Co., 23 S.E. 310, 
96 Ga. 413. 

1 C.J. p 420 note 70. 

94. Okl.—Oklahoma Sash & Door Co. 
V. American Bonding Co., 153 P. 
1151, 67 Cal. 244, rehearing denied 
170 P. 611, 67 Cal. 244. 

25 aj. p 1090 note 12. 
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required by statute does not render it invalid as 
against insurer,i and lhat a statute making it unlaw¬ 
ful for an insurance company to write a policy un¬ 
less countersigpied by its duly authorized agent does 
not invalidate a policy signed by one assuming to 
act as agent, although not its duly licensed agent.2 
If the policy purports to be countersigned, no fur¬ 
ther proof of the agent’s authority and signature 
is necessary unless the execution of the policy is 
properly put in issue.3 A policy written by a clerk 
of the agent who signs the agent’s name will bind 
insurer where the agent ratifies the action of his 
clerk and a policy countersigned by an employee 
of the agent, as agent, instead of being signed by 
him in the name of the agent is nevertheless bind¬ 
ing on insurer.5 

§ 257. Attaching Papers to Policy 

A policy of Insurance must have indorsed thereon, 
or attached thereto, such papers and documents as the 
statutes may require. 

Such papers and documents must be attached to, 
or indorsed on, a policy of insurance as the statutes 
may direct.® Where required by statute, a policy 


with a coinsurance clause must have the legend 
stamped on the face and back of the policy." The 
statutes requiring writings to be indorsed on, or at¬ 
tached to, the policy have been held inapplicable to 
w-ritings executed after the issuance of the policy.* 

§ 258. -Application or Copy Thereof 

a. In general 

b. Statutory provisions 

a. In General 

The application or a copy thereof need not be at¬ 
tached to the policy of insurance in the absence of a 
statute or provision in the policy requiring it. 

In the absence of a statute or a provision in the 
policy requiring it, it is not essential that the ap¬ 
plication® or a copy thereof^® should be attached to 
the policj*. Under a policy providing that no state¬ 
ment shall avoid the policy or be used as a defense 
to a claim thereunder unless it be contained in the 
application, and unless a copy of such application 
be indorsed on, or attached to, the policy, insurer 
cannot avail itself of the defense that statements 
made by insured in the application were false and 


1. Mo.—Fogle V. Fidelity-Phenlac 

Fire Ins. Co. of New York, 111 S. 
W.2d 154, 342 Mo. 1, reversing, 
App., 99 S.W.2d 518. 

8. Wash.—^Violette v. Insurance Co. 
of the State of Pennsylvania, 159 
P. 896, 92 Wash. 685, rehearing 
denied 161 P. 848, 92 Wash. 685. 

26 C.J. p 58 note 71. 

3. Ill.—Firemen’s Ins. Co. v. 

Barnsch, 44 N.E. 285, 161 Ill. 629. 

4. Mo.—Smith v. North British & 
Mercantile Ins. Co., 263 S.W. 1031, 
214 Mo.App. 539. 

Authority of subagents and clerks 
generally see supra § 153. 
Aceeptaaoe of balaaoe of premluiu 
and dellvezy of policy 
Where an agent’s clerk wrote a 
policy in the agent’s absence, signing 
the agent’s name and accepting a 
portion of the premium, and the 
agent verbally ratified his acts and 
accepted the balance of the premium 
before the loss, and delivered the 
policy, insurer was liable.—Atlas 
Assur. Co., Ltd. v. Kettles, 87 S.B. 1, 
144 Oa. 306. 

5. Ark.—Security Ins. Co. v. Van 
Norman, 111 S.W.2d 661, 196 Ark. 
200 . 

La.—^Hammon v. Occidental Life 
Ins. Co., 3 So.2d 694, 198 La. 449. 
N.Y.—Abbott V. Prudentikl Ins. Co. 
of America, 24 N.B.2d 87, 281 N. 
T. 376. affirming 8 N.Y.S.2d 957. 
265 App.Dlv. 677, and reargument 
denied 25 N.B.2d 141, 282 N.Y. 585 
—Minsker v. John Hancock Mut. 

44 C J.S.-66 


Life Ins. Co.. 173 N.E. 4, 254 N.Y. 
333, 81 A.L.R. 829, affirming 237 
N.Y.S. 839. 227 App.Dlv. 846— 

Archer v. Equitable Life Assur. 
Soc. of U. S., 112 N.E. 433, 218 
N.Y, 18. 

Health certilloato which is not at¬ 
tached to a life policy at the time 
it is issued, in accordance with a 
statutory requirement incorporated 
in the policy, is not a part of the 
insurance contract, although the cer¬ 
tificate is attached to the policy on j 
the date it Is delivered.—National 
Re3er\»e Life Ins. Co. v. Jeffries, 75 
P.2d 802, 147 Kan. 16. 

Fanners’ mutual companies 
Provision that no condition was 
valid unless stated in body of fire 
policy or attached thereto has no ap¬ 
plication to farmers’ mutual fire In¬ 
surance policies.—Jackson v. Orange 
Mut Fire Ins. Co., 148 S.E. 125, 107 
W.Va, 304. 

Bsgulations of insnranoe commis¬ 
sion requiring distribution average 
clause to be attached to policies of 
fire insurance are binding on insur¬ 
ance companies.—North River Ins. 
Co. V. Corsicana Warehouse Co., Tex. 
Civ.App., 281 S.W. 217, reversed on 
other grounds Corsicana Warehouse 
Co. V. North River Ins. Co., Com. 
App.. 288 S.W. 137. 

7- La.—Gebelln v. Detroit Fire & 
Marine Ins. Co., App., 151 So. 260. 

8. Lia.—Oppenheimer v. Prudential 
Ins. Go. of America, 190 So. 869, 
198 La. 170. 


Supplemental agreement as to pay¬ 
ment of premiums 
While insured’s rights under in¬ 
surance policy must be determined 
from stipulations therein alone and 
policy must contain entire insurance 
contract, supplemental agreement be¬ 
tween parties to life insurance policy 
for payment of annual premiums 
thereunder in monthly Installments 
inured to insured’s benefit and was 
not In conflict with policy, which 
made no reference to monthly premi¬ 
um agreement, and hence did not 
contravene statute prohibiting insur¬ 
ance contract not set forth In policy 
or statute requiring that documents 
referred to in policy be attached to 
or printed on it.—Ridsdale v. Ken¬ 
tucky Home Mut. Life Ins. Co., 144 
S-W^fd 487, 284 Ky. 229, 181 A.L.R. 
740. 

9. IH.—^Anderson v. John Hancock 
Mut. Life Ins. Co., 45 N.E.2d 89; 
316 IlLApp. 33S. 

Ky.—Qrant County Assessment Fire 
Ins. Co. V. Scroggins, 142 S.W,2d 
987. 283 Ky. 731. 

Pa.—Rothschild v. New York Idfe 
Ins. Co.. 162 A. 463, 106 Pa.Super. 
554. 

32 C.J. p 1119 note 79. 

Construing policy and application 
together see infra § 301. 
Incorporation of application in pol¬ 
icy by reference see Infra 9 361. 
la Mass.—Langdeau v. John Han¬ 
cock Mut. Life Ins. Co., 80 N.E. 
452, 194 Mass. 56, 18 L.R.A.,N.S., 
1190. 

32 C.J. p 1119 note 80. 
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misleading where the application was not indorsed 
on, or attached to, the policy.^^ However, it has 
been held that a requirement of the policy that the 
application be indorsed on, or attached to, the pol¬ 
icy does not apply to an application for reinstate¬ 
ment's 

b. Statutory Provisions 

(1) In general 

(2) Application of, and compliance with, 

statutes 

(1) In General 

Where required by statute, a true and correct copy 
of the application for insurance must be attached to. 
Indorsed on, or contained in the policy. 

In a number of jurisdictions there are statutes 


providing that a true and correct copy of the ap¬ 
plication for insurance shall be attached to, indorsed 
on, or contained in the policy where the policy con¬ 
tains any reference to the application, either as 
forming a part of the policy or contract, or as hav¬ 
ing any bearing thereon.^^ A few statutes of this 
nature do not expressly provide a penalty for fail¬ 
ure to comply therewith,i4 but, by reason of the 
mandatory character of such statutes, the courts 
give them such effect as to afford insured the full 
protection intended.^^ Generally, however, the 
statutes expressly prescribe the effect of noncom¬ 
pliance therewith,!® such as that the application 
shall not be considered a part of the poljcy or con¬ 
tract,and that it shall not be pleaded^® or re¬ 
ceived in evidence,!® and that no defense shall be 
allowed to a policy on account of anything con- 


11. Minn.—Thompson v. Prudential 
Ins. Co. of America, 265 N.W. 28. 
196 Minn. 872. 

12. Mo.—De Valpine v. New York 
Life Ins. Co.. App,, 105 S.W.2d 977. 

Applicability of statute to applica¬ 
tion for reinstatement see Infra 
subdivision b (2) (a) of this sec¬ 
tion. 

13. U.S.—New York Life Ins. Co. v. 
Guyes, D.C.N.C., 22 P.Supp. 454, 
affirmed, C.C.A.. Guyes v. New 
York Life Ins. Co., 99 R2d 303. 

Del.—^Metropolitan Life Ins. Co. v. 
Jacobs, 1 A.2d 603, 1 Terry 54. 
affirming Jacobs v. Metropolitan 
Life Ins. Co., 1 A.2d 601, 1 Terry 
48. 

D.C.—Supreme Council Boyal Arca^ 
num V. Behrend. 45 App.D.C. 260. 

Iowa.—Johnson y. Des Moines Life 
Ass'n, 75 N.W. 101, 105 Iowa 273 
—Cook V. Federal Life Ass'n, 85 N. 
W. 500, 74 Iowa 746. 

Ky.—Ridsdale v. Kentucky Home 
Mut. Life Ins. Co., 144 S.W.2d 487, 
284 Ky. 229, 131 A.L.R. 740—Man¬ 
hattan Life Ins. Co. v. Myers, 59 
S.W. 30. 109 Ky. 872, 22 Ky.L. 875 
—^Provident Sav. Life Assur. Soc. 
v. Puryear, 59 S.W. 15. 109 Ky. 381. 
22 Ky.L. 980. 

La.—Whltmeyer v. Liberty Industrial 
Life Ins. Co., 8 La.App. 126, affirm¬ 
ed 117 So. 268, 166 La. 328. 

N.Y.—Mlnsker v. John Hancock Mut. 
Life Ins. Co., 178 N.B. 4, 254 N.Y. 
883. 

Ohio.—Metropolitan Life Ins. Co. v. 
Howie, 68 N.E. 4, 68 Ohio St. 614— 
Dickmeler v. Prudential Ins. Co.. 6 
Ohio S. & C. P. 161, 4 Ohio N.P. 
18. 

Pa.—^Prost V. Metropolitan Life Ins. 
Co.. 12 A.2d 309. 337 Pa. 537—Co¬ 
hen V. Home Mut Life Ass'n, 4 
Pa.Co. 146. 

Tenn.—^Equitable Life Assurance So¬ 
ciety of United States y. Cantwell, 
4 Tenn.App. 627. 


Tex.—First Texas Prudential Ins. Co. 
y. Pedigo, Ciy.App., 31 S.W.2d 854. 
reversed on other grounds. Com. 
App., 50 S.W.2d 1091. 

32 C.J. p 1119 note 82. 

Statutes requiring delivery or return 
of copy of application see Infra § 
268. 

Statutes held valid 
Del.—^Metropolitan Life Ins. Co. v. 
Jacobs, 1 A.2d 603, 1 Terry 54, af¬ 
firming Jacobs v. Metropolitan Life 
Ins. Co., 1 A.2d 601, 1 Terry 48. 
Mass.—Schiller y. Metropolitan Life 
Ins. Co., 3 N.B.2d 384, 295 Mass. 
169. 

Purpose of statutes 
Iowa.—^Kayser v. Occidental Life Ins. 
Co. of California, 1 N.W.2d 715, 281 
Iowa 620. 

Ija.—Manuel v. Peoples Industrial 
Life Ins. Co., App., 189 So. 311. 
Mass.—Schiller v. Metropolitan Life 
Ins. Co., 8 N.E.2d 884, 295 Mass. 
169. 

Ohio.—Campbell v. Monumental Life 
Ins. Co., App., 34 N.E.2d 268. 

32 C.J. p 1119 note 82 [a]. 

Application may be attaolied to 
life policy under statute and ex¬ 
pressly made part thereof.—^Ameri¬ 
can Ins. Union v. Lowry, C.C.A.Tex., 
62 F.2d 209, certiorari denied Lowry 
y. American Ins. Union, 53 S.Ct. 689, 
289 U.S. 745, 77 L.Ed. 1491. 

14L Tex.—Southwestern Surety Ins. 
Co. y. Hico Oil Hill, Com.App., 229 
S.W. 479, affirming, Clv.App., 203 
S.W. 187. 

16- Tex—Southwestern Surety Ina 
Co. y. Hico Oil Mills, supra. 
Application excluded from contract 
Tex—^Flrst Texas Prudential Ins. Co. 
v. Smith, Civ,App., 60 S.W.2d 541, 
error dismissed—^Krst Texas Pru¬ 
dential Ins. Co. y. Pedigo, Clv.App., 
31 S.W. 2d 864, reversed on other 
grounds, Com.App., 50 S.W.2d 1091. 
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1& Ky.—^National Life & Accident 
Ins. Co. v. Barlow, 57 S.W.2d 997, 

. 247 Ky. 809. 

17. Ga.—Gulf Life Ins. Co. v. Le 
Croy, 182 S.E. 378, 181 Ga. 243. 

Ky.—^National Life & Accident Ina 
Co. v. Barlow, 67 S.W.2d 997, 247 
Ky. 809. 

Maas.—Schiller v. Metropolitan Life 
Ins. Co., 3 N.E.2d 384, 295 Mass. 
169. 

Okl.—Century Life Ins. Co. v. Counts, 
36 P.2d 269, 169 Okl. 127. 

Pa.—Sandberg v. Metropolitan Life 
Ins. Co., 20 A.2d 230, 342 Pa. 326— 
McCaslin y. Metropolitan Life Ins. 
Co., 59 Pa.Super. 475—Ellis v. Met¬ 
ropolitan Life Ins. Co., 18 Pa. 
Diet. 501. 

Wash.—Washington Fire Relief 
Ass’n v. Albro, 226 P. 264, 130 
Wash. 114. 

32 C.J. p 1119 note 85. 

Fid^ty Insurance 

Tex—Southern Surety Co. v. Citi¬ 
zens’ State Bank, Civ.App., 212 S. 
W. 656. 

18. IlL—^Hartliep Transit Co., for 
Use of Snow v. Central Mut. Ins. 
Co. of Chicago, 5 N.B.2d 879, 288 
Ill.App. 140, construing Iowa stat¬ 
ute. 

32 aJ. p 1119 note 86. 

19. Ky.—^National Life & Accident 
Ins. Co. y. Barlow, 57 S.W.2d 997, 
247 Ky. 809. 

Mass.—Schiller v. Metropolitan Life 
Ins. Co., 8 N.E.2d 384, 295 Mass. 
169. 

Miss.—^New York Life Ins. Co. v. 

Rosso, 122 So. 382, 154 Miss. 196. 
OkL—Century Life Ins. Co. v. 

Counts, 86 P.2d 269, 169 Okl. 127. 
Pa.—Sandberg v. Metropolitan Life 
Ins. Co., 20 A.2d 230, 842 Pa. 826. 

32 C.J. p 1119 note 87. 

Admissibility in evidence of appli¬ 
cation generally see infra S 1324. 
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tained in or omitted from the application and con¬ 
tained in the policy but they also sometimes ex¬ 
pressly provide that the omission shall not render 
the policy invalid .21 

As a general rule, sometimes under statutes ex¬ 
pressly so providing, the failure of the company to 
comply with the statute precludes it from showing 
that statements of insured in the application are 
false and fraudulent ;22 but some courts hold that 
it does not prevent the company from showing that 
the contract was procured by fraud and misrepre¬ 
sentation,28 as by false and fraudulent statements 
in the application, 2 4 provided a proper foundation 
is first laid by the introduction of other evidence 
tending to sustain the allegation of fraud.25 

In some jurisdictions a statute prohibiting an in¬ 
surance company or any agent thereof from making 
any contract of insurance other than is plainly ex¬ 
pressed in the policy issued thereon is construed to 
make the policy, including documents adopted by 
reference and attached thereto, the sole evidence of 
the contract,26 and to preclude the company from 
sustaining a plea of a breach of contract by insured 


by giving in evidence warranties contained in an 
application not incorporated in, or attached to, the 
policy,2" or otherwise to defeat a recovery on ac¬ 
count of stipulations in an application not attached 
to, or incorporated in, the poIicy,2S but not to 
preclude it from introducing in evidence representa¬ 
tions contained in the application in so far as they 
may be relevant and material to a plea of fraud in 
the procurement of the policy.29 

(2) Application of, and Compliance with, 
Statutes 

(a) In general 

(b) Compliance with statutes 
(a) In General 

The statutes requiring the application or a copy 
thereof to be attached to, indorsed on, or contained in 
the policy have been held applicable to various kinds of 
insurance, Including industrial insurance, and to various 
insurance companies, although ordinarily the statutes 
do not apply to an application for reinstatement. 

By reason of exceptions or limitations therein, 
some statutes requiring a copy of the application to 
be attached to, indorsed on, or contained in the pol- 


flOi Sxipx>l 7 liiff omissloxL of word la 
statute 

Under statute providing that no 
defense shall be allowed to a policy 
on account of anything contained in 
or omitted from “application and 
contained in the policy,'* unless ap¬ 
plication is attached to life policy, 
where original statute read “and not 
contained in the policy," word “not** 
was Intentionally omitted as against 
contention that word “not" should be 
inserted in statute.—Metropolitan 
Life Ins. Co. v. Jacobs, 1 A.2d 603, 
1 Terry, Del., 64, affirming Jacobs 
V. Metropolitan Life Ins. Co., 1 A.2d 
601, 1 Terry 48. 

fll. Ill.—^Hartllep Transit Co., for 
Use of Snow v. Central Mut. Ins. 
Co. of Chicago. 5 N.E.2d 879, 288 
IlLApp. 140, construing Iowa stat¬ 
ute. 

32 C.J. p 1119 note 88. 

S& Colo.—^New York Life Ins. Co. 
V. Haru Fukushlma, 220 P. 994, 74 
Colo. 236. 

HI.—^Hartllep Transit Co., for Use of 
Snow V. Central Mut. Ins. Co. of 
Chicago, 5 N.B.2d 879, 288 IlLApp. 
140. construing Iowa statute. 

La.—^Whitmeyer v. Liberty Industri¬ 
al Life Ins. Co.. 8 La.App. 126, af¬ 
firmed 117 So. 268, 166 La. 328. 
N.Y.—^Abbott V. Prudential Ins. Co. 
of America, 24 N.B.2d 87, 281 N.Y. 
875, affirming 8 N.Y.S.2d 957, 255 
App.Div. 677, and reargument de¬ 
nied 25 N.E.2d 141, 282 N.Y. 585 
—^Lampke v. Metropolitan Life Ins. 
Co., 18 N.E.2d 14, 279 N.Y. 157, re¬ 


versing 800 N.Y.S. 182, 252 App. 
Dlv. 926, reversing 297 N.Y.S. 901, 
251 App.Div. S75. 

Tenn.—Lindsey v. Metropolitan Life' 
Ins. Co., 10 Tenn.App. 293—^Equita- i 
ble Life Assurance Society of | 
United States v. Cantwell, 4 Tenn. 
App. 627. 

Tex.—Southern Surety Co. v. Citi¬ 
zens* State Bank, Civ. App., 212 
S.W. 656. 

32 C.J. p 1119 note 89. 

False statement as wazza&ty 

A false statement in application 
for industrial life policies that in¬ 
sured had not been under the care 
of a physician within three years 
did not constitute a warranty where 
statement was not contained in the 
policies and applications were not at¬ 
tached to the policies as required by 
statute.—^Lampke v. Metropolitan 
Life Ins. Co., IS N.E.2d 14. 279 N.Y. 
157. reversing 300 N.Y.S. 182, 252 
App.Div. 926, reversing 297 N.Y.S. 
901, 251 App-Dlv. 875. 

Whether false rapresexitations be 
called representationB or warrantleB, 
they are not a defense where they 
are not made a part of the policy.— 
Lampke v. Metropolitan Life Ins. 
Co., supra. 

EbOLbsequent detachment 

Where application was attached to 
policy when it was issued and when 
policy was returned to insured by 
insurer after corrections had been 
made in answers in application, that 
j copy of application was not attached 
[ to policy when insurer's soliciting 

1(H3 


agent redelivered it to insured after 
insured had delivered policy to agent 
for further corrections in application 
answers did not preclude cancellation 
of policy because of false answers in 
the application.—Inter-Ocean Casual¬ 
ty Co. V. Davis. Ky.. 179 S.W’.2d 6S1. 

23. Ga.—Johnson v. American Nat. 
Life Ins. Co., 6$ S.E. 781, 184 Ga. 
SOO. 

32 C.J. p 112ft note 90. 

24. Ga.—Wilkins v. National Life & 
Accident Ins. Co., 97 ST.E. S79, 23 
Ga.App. 191. 

32 C.J. p 1120 note 91. 

TTnless both falsa end Arandnlent, 
representations in application will 
not avoid life policy, where applica¬ 
tion is not attached to and made 
part of policy.—Gulf Life Ins. Co. 

V. Le Croy, 1S2 S.E. 378. ISl Ga. 243. 

25. Mass.—Paquette v. Prudential 
Ins. Co.. 79 N.E. 250. 193 Mass. 215. 

26. Ala.—Empire Life Ins. Co. v. 
Gee. 55 So. 166. 171 Ala. 435. 

27. Ala.—^Empire Life Ins. Co. v. 
Gee, supra. 

W. Va.—Bowyer v. Continental Cas¬ 
ualty Co., 78 S.EI. 1000, 72 W'.Va. 
333. 

28. Ky.—Provident Sav. Life Assur. 
Soc. V. Puryear. 59 S.W. 15, 109 
Ky. 381, 22 Ky.L. 980—Manhattan 
Life Ins. Co. v. Myers, 59 S.W. 80, 
109 Ky. 372, 22 Ky.L. 875. 

29. Ala.—^Empire Life Ins. Co. v. 
Gee. 55 So. 166, 171 Ala. 485. 

32 C.J. p 1120 note 97. 
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icy are not applicable to all classes of insurance, 
or to all policies,or to all insurance companies, 
associations, or societies ;32 but others are framed 
in general and comprehensive terms^S and are held 
applicable to all kinds of insurance,24 including 
those not known at the time of the enactment of the 
statutes ;25 to every insurance company, association, 
and individual doing an insurance business of any 
kind;S6 and to a request for insurance which em¬ 
braces questions, answers, and warranties and which 
substantially constitutes the preliminary step usu¬ 
ally designated as an application, even though it 
differs from the usual form of an application for 

insurance-27 

The statute is inapplicable to words indorsed by 


the agent on the application merely for the purpose 
of indicating that the policy was in effect on the 
signing of the application ;28 and the omission from 
the copy of the application of the agent’s report 
contained on the back of the original application is 
immaterial where it is not an essential part of the 
application.29 

Amended and supplemental applications; rein- 
statement. The statutes requiring that a copy of 
the application be indorsed on, or attached to, the 
policy have been held not to apply to an applica¬ 
tion for reinstatement of the policy.'*® Amendments 
to the application must, according to some cases, be 
attached to, or indorsed on, the policy^i in order to 
become a part thereof,*2 and it has been held that 


aa Mo.—^Mattero v. Central Life | 
Ins. Co.. 216 S.W. 760, 202 Mo.App. 
298. 

32 aj. p 1120 note 98. 

Tire IxuRUeanoe 

Ky.—Grant County Assessment Fire 
Ins. Co. V. Scroasrins. 142 S.W.2d 
987, 283 Ky. 731. 

Group insnzaiioe 

Ky.—Continental Assur. Co. v. Hen¬ 
son, 181 S.W.2d 431, stating Illi¬ 
nois law. 

.31. Tex.—^Logan v. Texas Mut. Life 
Ins. Co., 53 S.W.2d 299, 121 Tex 
603. overruling motion 51 S.W.2d 
288, 121 Tex 603—First Texas Pru¬ 
dential Ins. Co. V. Pedigo, Com. 
App., 60 S.W.2d 1091, reversing, 
Clv.App., 31 S.W.2d 864—Gadberry 
V. Home Mut. Life Ass’n, Clv.App., 
57 S.W.2d 370—Grell v. Sam Hous¬ 
ton Life Ins. Co., Clv.App., 157 
S.W. 757. 

32. Ill.—Spudeas v. National Life & 
Accident Ins. Co., 6 N.B.2d 749. 
287 I11.APP. 602. 

Tex—National Aid Life Ass’n v. 
Miller, Clv.App., 43 S.W.2d 623, 
error dismissed. 

33 C.J. p 1120 note 1—26 C.J. p 80 
note 3 Cd]. 

Mnaptflicable to benevolent associa¬ 
tion 

La.—Sheridan v. Thibodaux Benev. 
Ass’n, 134 So. 360, 19 La.App. 762, 
reversed on other grounds 1'41 So. 
488, 19 La.App. 762. 

33. U.S.—U. S. Fidelity & Guaranty 
Co. v. Egg Shippers' Strawboard & 
Filler Co.. Iowa. 148 F. 363, 78 C.C. 
A. 346. 

34. Iowa.—Cook v. Federal Life As¬ 
soc., 35 N.W. 500. 74 Iowa 746. 

32 C.J. p 1120 note 3. 

Fidelity insnxaaoe 

In view of Rev.St.l911 arts 4947, 
4948, representations made by the 
owner of an oil mill seeking to bond 
an employee that such employee was 
to render a trial balance each month, 
etc., having been made a part of the 
< contract with the surety com’pany. 


and having been contained in ques¬ 
tions asked and answers grlven there¬ 
to, were within article 4961, provid¬ 
ing that every contract of insurance 
shall be accompanied by a written 
photographic or printed copy of ap¬ 
plication as well as a copy of all 
questions asked and answers given 
thereto, but questions asked the own¬ 
er as to whether the employee was 
to render a trial balance each month 
and be checked by an auditor once 
a year, etc., and the answers to such 
questions were not within the stat¬ 
ute.—Southwestern Surety Ins. Co. v. 
Hico Oil Mill, TexCom-App., 229 S. 
W. 479, affirming, Civ.App., 203 S.W. 
137. 

35. XJ.S.—U. S. Fidelity & Guaranty 
Co. V. Egg Shippers’ Strawboard 
& Filler Co., Iowa, 148 P. 363, 78 
C.C.A. 346, 

32 C.J. p 1120 note 4. 

36. U.S.—U. S. Fidelity & Guaranty 
Co. V. Egg Shippers’ Strawboard 
& Filler Co., supra. 

32 C.J. p 1120 note 6. 

Somsstlo corporations Insuring prop¬ 
erty ontsido the state 
Fa.—^Hebb v. Kittanning Ins. Co., 
20 A. 837, 138 Fa. 174. 

37. U.S.—U. S. Fidelity & Guaranty 
Co. V. Egg Shippers' Strawboard & 
Filler Co., Iowa, 148 F. 363, 78 C. 
C.A. 346. 

38i Iowa.—Cline v. Iowa State Live 
Stock Ins. Co., 192 N.W. 309, 196 
Iowa 918. 

39. Tex—Liverpool & London & 
Globe Ins. Co., Limited, of London, 
England, v. Baggett, Clv.App., 276 
S.W. SIS, error denied Baggett v. 
Liverpool & London & Globe Ins. 
Co., Limited, of London, England, 
277 S.W. 78, 116 Tex 144. 

40. Mass.—^Holden v. Metropolitan 
L. Ins. Co., 74 N.E. 387, 188 Mass. 
212 . 

Mich.—^New York Life Insurance Co. 
V. Buchberg. 228 N.W. 770, 249 
Mich 317, 67 A.L.R. 1483. 

N.T.—^New York Life Ins. Co. v. 
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Rosen, 175 N.E. 316, 255 N.Y. 667, 
affirming 236 N.Y.S. 659, 227 App. 
Dlv. 79, reversing 282 N.Y.S. 37, 
133 Mlsc. 385. 

Fa.—^Rothschild v. New York Life 
Ins. Co., 162 A. 463, 106 Fa.Super. 
654, distinguishing South Side 
Trust Co. V. Eureka Life Ina Co., 
74 Fa.Super. 566. 

Tenn.—^Linder v. Metropolitan Life 
Ins. Co., 256 S.W. 43, 148 Tenn. 236 
—^Equitable Life Assurance So¬ 
ciety of United States v. Cantwell, 
4 Tenn.App. 627. 

Reinstatement of policy generally see 
infra 5§ 667-671. 

XSBiianoc of new policy in lien of 
revival 

Where an insurance > company is¬ 
sued a new policy giving it a new 
date and a new number to take the 
place of a lapsed policy, the com¬ 
pany could not avoid the policy be¬ 
cause of misrepresentations of in¬ 
sured in his application for rein¬ 
statement because they were not at¬ 
tached to and made a part of the 
policy as required by statute.—^Elqul- 
table Life Assurance Society of Unit¬ 
ed States V. Cantwell, supra. 

41. Amendment that a^pUoant had 
not consnlted ph^Man 
Where part of amended application 
for life Insurance, to the effect that 
applicant had not consulted a physi¬ 
cian since his first medical examina¬ 
tion, was not attached to, or Indorsed 
on, the policy when delivered, insur¬ 
er was prohibited by statute from 
proving that such statement was 
false.—New York Life Ins. Co. v. 
Rosso, 122 So. 382, 154. Miss. 196. 

Xnsnrex could not dmiy liability be¬ 
cause amendment to application was 
not signed and a copy attached to 
the policy.—Metropolitan Life lus* 
Co. V. Banion, aC.A.Wyo.. 106 F.2d 
561, certiorari dismissed 60 S.Ct. 468, 
309 U.S. 691, 84 L.Ed. 1033. 

48. Ala.—^Lincoln Reserve Life Ins. 
Co. V. Fowler, 132 So. 87. 222 Ala. 
348. 
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an amended application requesting that the plan of 
insurance be changed must be attached to the pol- 
icy43 although it has also been held that, where in¬ 
sured’s application for reinsurance is refused as to 
the class of policy applied for, but he is given a pol¬ 
icy of another $lass, a supplemental or amended 
application which contains no new questions but is 
merely an agreement to accept the different form 
of insurance need not be attached to the polic>-.44 

Oral application or contract of insurance. The 
statutes do not apply where either the contract of 
insurance's or the application therefor^s is oral. 

Medical examiner^s report. It has been variously 
held, according to the facts of particular cases, that 
a report of a medical examiner or answers made in 
the coifrse of, or in connection with, a medical ex¬ 
amination are,^7 or are not,48 a part of the appli¬ 
cation within the meaning of statutes requiring the 
application, or a copy thereof to be indorsed on, or 
annexed to, the policy. 

Foreign companies. The application of the stat¬ 
ute to a foreign company depends on whether the 
'Contract is made within or without the state, since 
it is applicable where the insurance is solicited and 
the policy delivered in the state49 or where the pol¬ 
icy is accepted and the premium paid in the state, 
although the application was made in another 
state,SO but not where the contract was ^ade out¬ 
side the state.si However, such a statute has been 


I held binding on a foreign corporation insuring prop- 
: erty situated in the state, although the contract of 
insurance was made in another state ;S2 and un¬ 
der the provisions of some statutes foreign compa¬ 
nies doing business within the state must attach the 
application to the policy.53 

Industrial insurance. In some states a general 
statute providing that the application for insurance, 
in order to become a part of the policy or contract, 
must be attached to the policy applies to industrial 
insurance ;54 in other states the statute does not 
apply to industrial insurance, or such insurance is 
exempted from the operation of the statute,®® so 
that extraneous writings may constitute part of an 
industrial insurance contract.®® 

In some jurisdictions the statutes expressly pro¬ 
vide that the application for a policy of industrial 
life insurance shall be a part of the contract of in¬ 
surance issued thereon, whether or not the applica¬ 
tion or a copy thereof be attached to, or indorsed 
on, the policy.®" 

(b) Compliance with Statutes 

The copy of the application which the statutes re¬ 
quire to be attached to a policy of insurance must be 
true and complete and the reading matter of such size 
as may be read by a person of normal eyesight under 
normal conditions with reasonable ease. 

To comply with the statutes, the copy of the ap¬ 
plication must be a true or correct copy,®® and the 


-43. Pa.—Sandberg v. Metropolitan 
Life Ins. Co.. 20 A.2d 230. 342 Pa. 
326. 

44. Tenn.—Lindsey v. Metropolitan 
Life Ins. Co., 10 Tenn.App. 293, 

45. Pa.—Benner v. Philadelphia Fire 
Assoc., 78 A. 44. 229 Pa. 76. 140 
Am.S.H. 706. 

48. Pa.—Lenox v. Greenwich Ins. 

Co., 30 A. 940, 166 Pa, 575, 

26 C.J. p 80 note 6. 

47. Pa.—Fisher v. Fidelity Mut. 
Life Assoc., 41 A. 467, 188 Pa. 
1 . 

•37 C.J. p 399 note 17. 

Medical examination generally see 
supra § 233. 

48- Iowa.—Johnson v. Des Moines 
Life Ins. .Co.. 76 N.W. 101, 106 
Iowa 278. 

37 C.J. p 399 not« 18. 

Where aaavers or report are not 
signed by applicant they are not a 
ivart of the application within the 
meaning of a statute requiring a 
correct copy .of the application, “as 
signed by the applicant.'* to be con¬ 
tained in, or .attached to, the policy. 
—Reeder v. Metropolitan Life Ins. 
Co.. 17 A.2d 879. 840 Pa. 603—37 
'C.J, p 399 note 18 la]. 


49. Iowa.—^Dixon v. Xorthwestern ] 
Xat. Life Ins. Co., 179 N.W. SS5.' 
189 Iowa 1268. | 

60. U.S.—Provident Sav. Life Assur. j 
Soc. V. Hadley, Mass,, 102 F. 836, i 
43 C.C.A, 25, certiorari denied 21 S. j 
Ct 919. 179 XJ.S. 6S6. 45 L.Bd. 356. ; 

51. Tex—Ofield v. National Ben., 

Life Ins. Co., Clv.App., 293 S.W. | 
271. I 

32 C.J. p 1120 note 9. I 

52. Wis.—Stanhilber v. Mutual Mill \ 
Ins. Co.. 45 N.W. 221, 76 Wis. 2S5. ' 

53. W.Va,—Leftwich v. Inter-Ocean’ 

Casualty Co., 17 S.E.2d 209, 123 W. , 
Va. 577—^Addison v. Commercial i 
Casualty Ins. Co.. 129 S.E. 711. lOO, 
W.Va. 1. I 


54. Ky.—Breeden v. Western & ■ 

Southern Life Ins. Co., 146 S.W. < 
1104, 148 Ky. 488—Western & 

Southern Life Ins. Co. v. Galvin,' 
68 S.W. 655, 24 Ky.U 444. | 

55. Ill.—^Anderson v. John Hancock] 
Mut. Life Ins. Co., 45 N.E.2d 89. 
316 111.APP. 338. 

Okl.—Prudential Ins. Ca of America 
V. Willingham. 98 P.2d 44, 1S6 Okl. 
362—U. S. Nat. Life & Casualty 
Co. V. Heard, 298 P. 619. 148 Okl. 
274. 

31 C.J. p 967 note 15. 
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58. Wash.—^Pride v. Continental 
Casualty Co., 125 P. 787. 69 Wash. 
42S. 

57. Statute held not retrospective 
La.—Geddes & Moss Undertaking & 

Embalming Co. v. First Nat. Life 
Ins. Co., App., 177 So, SIS, affirmed 
ISl So. 436. 1S9 La. S91. 

58. Pa.—McCaslin v. Metropolitan 
Life Ins. Co.. 21 Pa.Diat. 9S3. 

AddltiOBS by agent 

Where application for life insur¬ 
ance when signed by applicant did 
not contain applicant's business and 
post office address and called for a 
policy of a specific date, the subse¬ 
quent filling in of applicant's busi¬ 
ness and post office address by the 
agent and the changing of the date 
of the policy to be issued by the 
company did not render the copy of 
the application as changed and at¬ 
tached to i>olicy subsequently is¬ 
sued any the less a “true copy” with¬ 
in the codal provisions.—^Kayser v. 
Occidental Life Ins. Co. of Califor¬ 
nia, 1 N.W.2d 715. 231 Iowa 620. 

A receipt for a life policy was no 
part of the “application” a true copy 
of which or of any representation 
made by assured was required to be 
attached to the policy.—Kai'ser v. 
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annexing of a copy which differs in substance from 
the original59 or which is partial or incomplete®® 
is insufficient. While a copy need not be a facsimile 
or exactly and literally correct in order to comply 
with the law,®i yet something more than merely a 
substantial copy is contemplated the copy must 
be so exact and accurate that it can be said to be a 
true or correct copy by comparison and without re¬ 
sorting to construction.®® 

Some statutes expressly require a written, print¬ 
ed, or photographic copy,®^ and, under statutes sim¬ 
ply requiring a copy, a correct photographic copy is 
held sufficient.®® The copy annexed must be legi¬ 
ble,®® and a photographic copy must not be so re¬ 
duced in size as to require unusually good eyesight 
to decipher the reading matter.®^ A copy not con¬ 
taining the signature of the applicant does not fulfill 
the statutory requirement.®® 

Where the statute is complied with by attaching a 
copy of the application to the policy, it forms a part 
of the contract, as considered infra § 301, and in¬ 
sured is charged with knowledge of the contents* 
thereof,®® notwithstanding a failure to comply with 
a further statutory provision requiring each appli¬ 


cation to have printed on it in large bold-faced t 3 rpe 
the information that each applicant is entitled to be 
furnished with a copy of the application attached to 
the policy.*^® 

Mode of attachment. In the absence of statutory 
directions, the particular manner of attaching the 
copy of the application to the policy is unimpor¬ 
tant as long as it is in fact attached to, indorsed up¬ 
on, or contained in it; the important and essential 
requisite is that it shall be so physically connected 
with the policy as to furnish to insured full knowl¬ 
edge of its contents.*^^ 

§ 259. - Constitutions, By-Laws of Rules, 

or Copy Thereof 

Where required by statute, a copy of the constitu¬ 
tion, by-laws, or other rules of the company should be 
attached to the policy or certificate of insurance. 

In the absence of a statutory requirement, the 
company need not attach or indorse its by-laws 
upon a policy or certificate.*^® In some jurisdictions 
there are statutes requiring a copy of the constitu¬ 
tion, by-laws, or other rules of the company to be 
attached to the policy or certificate, either general- 
ly7S or where referred to in the policy or certifi- 


Occldental Life Ins. Co. of Califor- j 
nla, supra. 

69. Iowa.—Gtoodwin v. Provident 
Sav. Life Assur. Assoc., 66 N.W. 
167, 97 Iowa 226, 59 Am.S.R. 411, 
32 L.R.A. 473. 

Mass.—^Nugent v. Greenfield Life As¬ 
soc., 52 N.E. 440. 172 Mass. 278. 

60. Pa,—Sandberg v. Metropolitan 
Life Ins. Co., 20 A,2d 230, 342 
Pa, 336. 

32 C.J. p 1121 note 16—26 C.J. p 81 
note 8. 

61. Mass.—^Nugent v. Greenfield Life 
Assoc., 52 N.E. 440, 172 Mass. 278. 

32 C.J. p 1121 note 16. 

68. Iowa.—Johnson v. Des Moines 
Life Ins. Co.. 76 N.W. 101, 105 Iowa 
278. 

63. Iowa,—^Johnson v. Des Moines 
Life Ins. Co., supra. 

64, Tex.—Southern Surety Ins. Co. 

V. Hlco Oil Mill. Com.App., 229 S. 

W. 479, affirming, Clv.App., 203 S. 
W. 137. 

66. U.S.—^Arter v. Northwestern 
Mut L. Ins. Co., Pa,, 130 F. 768, 
66 C.C.A. 156. 

66. U.S.—^Adamos v. New York Life 
Ins. Co., D.C.Pa,, 6 F.Supp. 1019, 
denying rehearing 5 F.Supp. 278, 
affirmed, C.C.A., 71 F.2d 997, cer¬ 
tiorari granted 55 S.Ct. 148, 293 
U.S. 549, 79 L.Ed. 652, reversed 
on other grounds 55 S.Ct 815, 
298 U.S. 386, 79 L.Ed. 444. 

Mich.—Janunas v. Metropolitan Life 
Ins. Co., 214 N.W. 117, 289 Mich. 
150—East m an v. Metropolitan Life 


Ins. Co., 199 N.W. 666, 228 Mich, j 
126. 

67. Ky.—Fidelity Mut Ins. Co. v.| 
Preuser, 242 S.W. 608, 196 Ky. 
271. 

Mich.—^Eastman v. Metropolitan* Life 
Ins. Co., 199 N.W. 655, 228 Mich. 
125. 

Small type 

(1) Clearly legible photostatic cop¬ 
ies of applications attached to life 
policies complied with the law, not¬ 
withstanding copies were in small 
type.—^Ruhlin v. New York Life Ins. 
Co., C.C.A.Pa., 106 F.2d 921, certiorari 
denied 60 S.Ct 469, 309 U.S. 655, 84 
L.Ed. 1005, rehearing denied 60 S.Ct. 
588, 809 U.S. 695, 84 L.Ed. 1035. 

(2) The statutes sometimes re¬ 
quire that the copy attached be plain¬ 
ly printed and not in small type. 
Ky,—Letzler v. Pacific Mut. Life 

Ins, Co., 85 S.W. 177, 119 Ky. 924, 
27 Ky.L. 872. 

Va.—Burruss v. National Life Assoc., 
32 S.E. 49, 96 Va. 543. 

68. Wis.—^Dunbar v, Phenix Ins. Co., 
40 N.W. 886, 72 Wis. 492. 

32 C.J. p 1121 note 23. 

However, it has been held that in¬ 
surer could not complain on ground 
that insured's signature was omit¬ 
ted from copy of application attached 
to policy where Insurer made the 
copy.—Century Life Ins. Co. v. 
Counts. 86 P.2d 269, 169 OkL 127. 

Part of signature omitted fxom pho- 
togzapMo copy 

Photographic copy of application 
attached to life policy showing only 
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part of Insured's signature due to 
photographer's Inadvertence is sub¬ 
stantial reproduction, binding appli¬ 
cant to truth of representations.— 
Locker v. Metropolitan Life Ins. Co., 
151 A. 627, 107 N.J.Law 257. 

69. Ga.—^Wilkins v. National Life 
& Accident Ins. Co., 97 S.E. 879, 
23 Ga.App. 191. 

70. Mass.—Moore v. Northwestern 
Mut Life Ins. Co., 78 N.E. 488, 
192 Mass. 468. 7 Ann.Cas. 666. 

71. Minn.—^Reynolds v. Atlas Acc, 
Ins. Co., 71 N.W. 831, 69 Minn. 98, 

32 C.J. p 1121 note 27. 

7a Iowa.—Fitzgerald v. Metropoli¬ 
tan Acc. Assoc;, 76 N.W. 809, 106 
Iowa 457. 

32 C.J. p 1121 note 38. 

Construction of charter, by-laws or 
rules as part of contract see Infra 
§ 803. 

73. Kan.—Smith v. Republic County 
Mut F. Ins. Co., 109 P. 390, 82 
Kan. 697. 

La.—Hammon v. Occidental Life Ins. 

Co., 3 So.2d 694, 198 La. 449. 

26 C.J. p 81 note 24. 

It Is nsiuil to incorporate speoifio 
provisions of the articles and by¬ 
laws relative to the particular con¬ 
tract of Insurance, into the express 
contract, or print them on the back 
thereof, and, if insured in his ap¬ 
plication agrees to be bound by the 
*y-lawa annexed to his policy, by¬ 
laws not so annexed are not a part 
of the contract.—Gleason v. Canteiv 
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cate as forming a part thereof or as having any 
bearing thereon,and providing that, unless a copy 
is so attached, the constitution, by-laws, or niles re¬ 
ferred to shall not be received in evidence"® or con¬ 
sidered as part of the contract.**® Failure to attach 
the by-laws to the policy as required by the statute 
does not affect the validitj” of the policy."* 

The statute applies to persons insured in the state 
by companies doing business in the state, irrespec¬ 
tive of where the contract is entered into.'® While 
such a statute does not apply to prior completed 
contracts, where a policy issued prior to the enact¬ 
ment of the statute provides that it shall be subject 
to by-laws then in force or subsequently adopted, a 
by-law adopted after the enactment of the statute 
within its operation, and the company may comply 
with the statutory requirement by offering to deliv¬ 
er and attach to the policy a copy of the by-laws."® 
Under some of these statutes it has been held that 


the effect of a norxcompliance therewith cannot be 
avoided by an agreement of insured, contained ei¬ 
ther in the application or in the policy, to be bound 

j by the by-lav/s of the company or association,*® but 

I under other statutes, somewhat differentlv worded, 

\ ■ 

J the contrary has betn hclc.*'^ 

I A mere reference to a by-law, indorsed on the 

1 back of the poiicy without annexing the by-hiw it¬ 
self, is not a compliance with the statute.^^ 

§ 260. - Rider 

Provisions may be incorporated into insurance poli> 
cles by slips or riders, and under some statutes sepa¬ 
rate slips or riders, containing additional or modifying 
provisions, may be attached to a standard form of policy. 

In the absence of statutory restrictions, provisions 
may be incorporated into insurance policies by slips 
or riders.ss Some statutes expressly authorize sep¬ 
arate slips or riders, containing additional or modi¬ 
fying provisions, to be attached to a standard form 


bury Mut Fire Ins. Co.. 64 A. 187, 
73 N.H. 583—26 C.J. p 81 note 22. 
Mgnitig of by-lawp by inaured 

(1) Statute, providing that every 
policy shall have attached thereto a 
printed copy of the by-laws which 
shall be signed by the president and 
secretary of the company and in¬ 
sured, is complied with by power 
of attorney given by insured author¬ 
izing company’s secretary to sign for 
him.—Rigdon v. Farmers* Alliance 
Ins. Co., 251 P. 631, 122 Kan. 136. 

(2) Where insured signed an ap¬ 
plication agreeing to accept a policy 
subject to the by-laws, a copy of 
such application being attached to 
the policy, neither he nor his as¬ 
signee could object that the by-laws, 
although attached to the policy, were 
not a part thereof because not sign¬ 
ed as required by the statute.—Smith 
v. Republic County Mut. Fire Ins. 
Co.. 109 P. 390, 82 Kan. 697—26 C. 
J. p 82 note 26. 

74i Ky.—^National Life & Accident 
Ins. Co. V. Barlow, 57 S.W.2d 997, 
247 Ky. 809. 

52 C.J. p 1121 note 36—26 C.J. p 81 
note 24! 

Purpose of statute 

Statute requiring all insurance pol¬ 
icies to have attached thereto a copy 
of the constitution or other rules of 
the company which have any bear¬ 
ing on the contract was enacted to 
-produce a uniform rule of procedure 
and its provisions should be strictly 
enforced.—^Frost v. Metropolitan Life 
Ins. Co.. 12 A.2d 809, 337 Pa, 637. 
n, Ky.—National Life & Accident 
Ins. Co. V. Barlow, 57 S.W.2d 997, 
247 Ky. 809. 

Pa.—^Frost v. Metropolitan Life Ins. 

Co., 12 A.2d 309, 337 Pa. 537. 

52 C.J. p 1121 note 36. 


76. Ky.—^National Life & Accident by attaching a rider to the policy.— 
Ins. Co. V. Barlow, 57 S.W.2d 997. | Universal Serv. Co. v. American Ins. 
247 Ky. S09. ; Co., ISl X.W. 1007. 213 Mich. 523, 

Pa,—^Prost V. Metropolitan Life Ins. | 15 A.L.R. 1S3—42 C.J. p 790 note 78. 


Co.. 12 A.2d 309. S37 Pa. 537—i 
Leiterman v, Polish Nat. Alliance j 
of U. S. of North America, 35 A. 
2d 761. 154 Pa.Super. 125. 

S.C.—Strawhorn v. Standard Mut. 
Life Ass’n, 12 S.K2d 4. 195 S.C. 
448. 

32 C.J. p 1121 note 37. | 

77. S.C.—Strawhorn v. Standard \ 

Mut. Life Ass’n, supra. | 

78. Ky.—Supreme Lodge K. P. v. i 
Hunziker, 87 S.W. 1134, 121 Ky.'. 
S3. 27 Ky.L. 1201. 

1 

79. Ky.—Supreme Lodge K. P. v. j 

Hunziker, supra. j 

80. Mass.—Boyden v. Massachusetts | 
Masonic Life Assoc., 45 N.B. 735. 
167 Mass. 242. 


Automobile insurance agraisxst coau 
version or embezzlement ordinarily 
is effected by means of an indorse¬ 
ment or rider which is attached to 
a policy Insuring against other haz¬ 
ards.—Milwaukee Mechanics’ Ins. Co. 
V. Weathered. Tex.Civ.App.. 234 S.W. 
56S—42 C.J. p SOS note 76. 

Confiscation oovoroge of automo¬ 
biles Is effected by means of an in¬ 
dorsement or rider clause or bond 
attached to a policy insuring the 
automobile against the usual and 
more common hazards, and ordinarily 
is issued only in connection with in¬ 
surance on automobiles containing 
coxiditional sales indorsements where 
embezzlement coverage is also given. 
U. S.—Fidelity & Deposit Co. of 

Maryland v. Moore, D.C.Or., 73 F.2d 


81. Kan.—Smith v. Republic County 
Mut F. Ins. Co., 109 P. 390, 82 Kan. 
697. 

82. Pa—^Anthony v. Grier, 57 Pa. 
Super. 320. 

83. La.—Corporation of Roman 

Catholic Church v. Royal Insur¬ 
ance Co., 104 So. 383, 158 La 601. 

Wash.—^L. J. Dowell, Inc. v. United 
Pacific Casualty Ins. Co., 72 P.2d 
298, 191 Wash. 666—Miller v. Penn 
Mut Life Ins. Co, of Philadelphia, 
64 P.2d 1050, 1S9 Wash. 269. 

26 C.J. p 76 note 49. 

Construction of rider as part of pol¬ 
icy see infra S 300. 

Automobile ooUlsiou Insuzaaoe or- 
i dinarily is combined, in one policy, 
I with protection against other haz- 
[ arda and is usually accomplished 


652. 

Mont.—Midland Motor Co. v. Norwich 
Union Fire Ins. Soc.. 234 P. 4S2, 72 
Mont. 583—Montana Auto Finance 
Corp. V. British & Federal Fire Un¬ 
derwriters of XorvTieh Union Fire 
Ins. Soc., 232 P, 19S, 72 Mont 69, 
36 A.L.P.. 1495. 

*‘*Slevator polioies’ are issued as 
separate contracts, or an elevator 
clause may be inserted in a gen¬ 
eral liability policy.”—Employers’ Li¬ 
ability Assur. Corp. v. Merrill, 29 
N.E. 529, 155 Mass. 404, 407. 

*<*KorseB or veUdle' poUoias have 
not been issued as separate con¬ 
tracts, but have either been attached 
to employers* liability policies, or 
included in the outside HaMllty poli¬ 
cies.”—^Employers’ Liability Assur. 
Corp. V, Merrill, supra. 
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,§ 261 

of policy.*^ More than one provision may be con¬ 
tained in the same slip or rider.*® The substance of 
the rider must not be in contravention of statutes 
prescribing a standard form of insurance con¬ 
tract.*® Where the provisions of the rider do not 
conflict with, but merely modify or add to, the pro¬ 
visions of the standard form, the provisions of the 

rider will be enforced.*^ 

§ 261. - Certificate of Loan or Copy of 

Note 

Where required by statute, a copy of a premium 
note must be attached to the policy to enable the inaurer 
to defend on the ground that the policy was suspended 


44 C.J.S. 

at the time of the loss by reason of the nonpayment of 
the note. 

Under some statutes a copy of a premium note 
must be attached to the policy in order to entitle 
the company to defend on the ground that the policy 
was suspended at the time of the loss by reason of 
nonpa)anent of the note.** A certificate of loan, 
evidencing a collateral agreement as to a loan by 
the company to insured, need not be attached to, 
or indorsed on, the policy.** A loan agreement 
made subsequent to the issuance of the policy need 
not be indorsed on, or attached to, the policy under 
a statute requiring writings to be indorsed on, or 
attached to, the policy when issued.** 


INSURANCE 


E. ISSUANCE, DELIVERY, AND ACCEPTANCE OP POLICY 


§ 262. Issuance of Policy 

a. In general 

b. Good or sound health at date of issu¬ 

ance 

a. In General 

The term 'Mesuance of the policy" may be used to 
mean the preparation and signing of the Instrument or 
its delivery and acceptance. In the absence of a stat¬ 
ute or a stipulation of the parties to the contrary, a bind¬ 
ing contract of Insurance may be made without the Is¬ 
suance of a policy. 

The words “issue,” “issuance,” and “issued,” in 
reference to an insurance policy, are used in differ¬ 


ent senses,*! sometimes as meaning the preparation 
and signing of the instrument by the officers of the 
company,** as distinguished from its delivery to in¬ 
sured,** and sometimes as meaning its deli very *4 
and acceptance** whereby it comes into full effect 
and operation as a binding mutual obligation.®* 
The agreement of the parties may determine the 
date of issuance of the policy.*^ Although the date 
of the policy does not necessarily determine the date 
of issue,** ordinarily the words “date of issue of a 
policy,” used to designate the date on which the 
policy becomes effective, do not mean the date of 
the actual execution or delivery but rather the date 


Okl.—^Phoenix Ins. Co. of Hart¬ 
ford, Conn., V. Hall, 168 P. 903, 
60 Okl. 30. 

26 C.J. p 67 note 63. 

Standard form of policy see supra 
§ 251. 

86. Me.—Rolfe v. Patrons' Andro¬ 
scoggin Mut. Fire Ins. Co., 76' A. 
879, 106 Me. 345. 

88, Minn.—^Brecher Furniture Co. v. 
Firemen’s Ins. Co. of Newark, N. 
J., 191 N.W. 912, 164 Minn. 446— 
Helm V. American Alliance Ins. Co. 
of New York, 180 N.W. 226,-147 
Minn. 283, rehearing denied 180 
N.W. 1023. 147 Minn. 283. 

32 CJ. p 1122 note 48—26 C.J. p 67 
note 64. 

87. Okl.—American Eagle Fire Ins. 
Co. V. Lively, 248 P. 313. 119 Okl. 
63. 

88. Iowa.—^Alexander Bros. v. 
Hawkeye & Des Moines Ins. Co.. 
176 N.W. 24. 189 Iowa 726. 

32 C.J. p 1122 note 49. 
fiicorreot copy 

Copy of premium note set out In 
fire policy, was not "true copy" re¬ 
quired by statute, and precluded' in¬ 
surer from interposing defense of 
nonpayment.—^Nolte v. Security Ins. 


Co. of New Haven. Conn., 224 N.W. 

60, 208 Iowa 716. 

89. Iowa.—Deacon v. Fidelity Mut. 
Life Ins. Co.. 169 N.W. 780, 185 
Iowa 1387. 

32 C.J. p 1122 note 60. 

Loans on policies generally see In¬ 
fra S§ 337-339. 

Policy and certidcate of loan as parts 
of single contract see infra 9 305. 

90. La.—Oppenheimer v. Prudential 
Ins. Co. of America, 190 So. 369, 
193 La. 170. 

91. Cal.—Brlx V. People's Mut; Life 
Ins. Co.. 12 P.2d 108, 109, 124 Cal. 
App. 65, quoting Corpus Juris. 

82 C.J. p 1123 note 82. 

98. Cal.—Brlx v. People's Mut Life 
Ins. Co., supra, quoting Corpus Jo- 
zls. 

N.M.—^Douglass v. Mutual Ben. 
Health & Accident Ass’n. 76 P.2d 
453, 42 N.M. 190. 

82 C.J. p 1123 note 83. 

Slgxiing and exeoutiou essential 
Life policy Is not effectively "is¬ 
sued" until it Is properly signed and 

executed by officers of company.— 

Prudential Ins. Co. of America v. 

Connallon, 164 A. 729, 108 N.J.Eq. 

316, reversing 160 A. 664, 106 N.J.Eq. 

261. 


98. Han.—National Reserve Life 
Ins. Co. V. Jeffries, 75 P.2d 302. 
147 Kan. 16. 

32 aj. p 1123 note 84. 

94, N.M.—^Douglass v. Mutual Ben. 
Health & Accident Ass'n, 76 P.2d 
453. 42 N.M. 190. 

32 C.J. p 1123 note 86—33 C.J. p 826 
notes 33, 84. 

96. Kan.—^Fisher v. Central Surety 
& Ins. Corporation, 86 P.2d 583. 
589. 149 Kan. 38, citing Corpus Ju- 
rlfk 

32 C.J. p 1123 note 86—33 C.J. p 826 
notes 38. 34. 

98. Kan.—Fisher v. Central Surety 
& Ins. Corporation, supra, citing 
Corpus Juris. 

Mass.—Coleman v. New England 
Mut. Life Ins. Co., 129 N.B. 288. 
286 Maas. 652. ' 

Va.—^Homestead Fire Ins. Co. v. Ison. 

65 S.E. 463, 110 Va. 18. 

Effect of delivery and acceptance 
see infra § 266. 

97. Tenn.—^Berry v. Prudential Ins. 
Co. of America, 184 S.W.2d 886. 23 
Tenn.App. 486. 

98L N.J.—^Prudeutial Ins. Co. of 
America v. Connallon, 154 A 739, 
108 N.J.Eq. 316, reversing 160 A 
564, 106 N.J.Eq. 261. 
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§ 262 


which the policy itself bears.®^^ In the abscr.ee of 
agreement the date of issuance docs not necessarily 
determine the effective date of the policy.^ A stip¬ 
ulation or agreement that the policy shall not be in 
force until actually issued is valid and bindings and 
under such agreement the effective date of a policy 
is the date of its issuance,® and the policy cannot be 
regarded in force until issued and this is true, in 
the absence of estoppel or waiver, even though the 
agent unauthorizedly states that the risk begins pri¬ 
or to that time.® An insurer cannot complain of 
inexcusable delay in the issuance of a policy be¬ 
cause of its agent’s dilatory conduct or inefficien¬ 
cy.® 

In the absence of a statute or a stipulation of the 
parties to the contrary, a binding contract of insur¬ 
ance may be made without the issuance of a policy,*^ 
as by an oral contract, considered supra § 250, a 
preliminary or temporary contract, discussed supra 
§ 230, or the unconditional acceptance of an appli¬ 
cation not providing for the issuance or delivery of 
a policy as a condition of the contract’s becoming ef¬ 
fective, considered supra § 232. The rule stated su¬ 
pra § 232 a (1) (c), that on acceptance of a coun¬ 


ter-offer a valid and complete contract of insur¬ 
ance comes into existence immediately, applies re¬ 
gardless of whether or not the policy is then is¬ 
sued,® unless there is a further stipulation that no 
contract of insurance shall come into effect until the 
policy is issued and delivered to insured.® So. also, 
a representation that a policy will be issued binds 
the company.^*^ 

The issuance of an insurance policy on the 
strength of an application for another policy at a 
previous time has been held to be a regfular issuance 
as respects validity of the second policy. 

The issuance of a policy as an acceptance of the 
application or as an offer of insurance, the issuance 
of a policy not conforming in material particulars 
to the terms of the application as a counter-offer, 
and the execution and tender to applicant of a pol¬ 
icy differing in material respect from the applica¬ 
tion as rejection of the application are considered 
supra § 232. 

Issuance of duplicate. The issuance of an exact 
duplicate of the original policy because of the loss 
or mutilation of the original is not the issuance of 


99. U.S.—Mutual Life Ins. Co. v. 
Hurni Packing Co., Iowa. 44 S.Ct. 
90. 263 U.S. 167, 6S KEd. 235, 
31 A.L..a 102. 

Iowa.—Schmlth v. Union Mut. Cas¬ 
ualty Co., 247 N.W. 666, 216 Iowa 
936. 

Pa.—Potts V. Metropolitan Life Ins. 
Co., 2 A.2d 870, 133 Pa.Sui>er. 897. 

1- Idaho.—^Burdick v. California Ins. 
Co. of San Francisco, 296 P. 1006, 
60 Idaho 327. 

3i Kan.—Preferred Accident Ins, Co. 
V. Stone. 58 P. 986, 61 Kan. 48. 

3. Mo.—Rowland v. Missouri State 
Life Ins. Co.. App., 48 S.W.2d 31. 

AmUguous ooxLtxaot 

Insurance contract on hogs to be 
sold at auction was held ambiguous 
as to the date on which it was to 
become effective, and therefore effec¬ 
tive from the date of issuance rather 
than from date of sale, under the 
rule requiring the construction most 
favorable to insurer.—^Axtell v. 
American Live Stock Ins. Co., 194 
N.W. 662, 46 S.D. 498. 

Pxlnm fade effective date 
I>ate of issuance of automobile lia¬ 
bility policy is prima fade the same 
as the date on which policy went 
into effect—Ft Dearborn Ins. Co. v. 
Heaton, 140 So. 441. 224 Ala. 834. 

a. U.S.—Kansas City Life Ins. Co. 

V. Cox. C.C.A.Tenn.. 104 P.2d 321. 
Cal.—Linnastruth v. Mutual Ben, 


Health & Accident Ass’n. 137 P.2d | 
833, 22 Cal.2d 216. prior opinion. 
App., 127 P.2d 571. 

Ga.—John Hancock Mut. Life Ins. 
Co. V. Ludwick, 166 S.B. 918, 45 
Ga.App. 631. 

Kan.—Preferred Accident Ins. Co. v. 

Stone, 58 P. 988, 61 Kan. 48. 

Tenn.—Metropolitan Life Ins. Co. v. 
Walton. S3 S.TV.2d 274, 19 Tenn. 
App. 59. 

32 C.J. p 1103 note 62. 


Pheenix Ins. Co.. 237 P. 126, 110 
Okl. 236. 

Tex.—Great Southern L. Ins. Co. v. 
Dolan. Civ.App., 239 S.W. 236, re¬ 
versed on other grounds, Com.App., 
262 S.W. 475. rehearing denied 264 
S.W. xiv. 

26 C.J. p 54 note 7—82 C.J. p 1103 
note 60. p 1123 note SS. 

Contlimaaoe under former policy 

Md.—Leftwich v. Royal Ins. Co., 46 
A. 1010, 91 Md. 596. 


5. Cal.—^Linnastruth v. Mutual Ben. 
Health & Accident Ass'n, 137 P. 
2d 833. 22 Cal.2d 216, prior opinion, 
App.. 127 P.2d 571. 

1 C.J. p 408 note 61. 

6. U.S.—Massachusetts Bonding & 
Insurance Co. v. R. E. Parsons 
Electric Co.. C.C.A.Mo., 61 P.2d 
264, 92 A.L.R. 218. 

7. U.S.—Kansas City Life Ins. Co. 
V. Cox, C.C.A.Tenn.. 104 P.2d 321. 

Idaho.—Hahn v. National Casualty 
Co., 136 P.2d 739. 

Iowa.—Beyer v. Central Life Ins. Co. 
of Illinois, 201 N.W’. 677, 199 Iowa 
245. 

Mo.—^Fields v. Equitable Life Assur. 
Soc. of U. S., App., 118 S.W.2d 
521—Reed v. Prudential Ins. Co.. 
73 S.'W.2d 1027. 229 Mo.App. 90. 
Neb.—^Kearney County Farmers* Mut. 
Ins. Co. v. Howard. 268 N.W^ 272, 
128 Neb. 179. 

Okl.—Metropolitan Caaudty Ina Co. 
of New York v. Heard, 68 P.2d 720, 
178 Okl. 461—^De Noya v. Fidelity 
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Under master group policy issued 
to employer’s association providing 
that employees were automatically 
insured and that omission of em¬ 
ployer to send name of eligible em¬ 
ployee to insurer should not invali¬ 
date insurance on life of such em¬ 
ployee, issuance of individual poli¬ 
cies to employees was not required 
in order that there would be insur¬ 
ance on individual employee.—^Bisen 
V. John Hancock Mut Life led. Co., 
91 S.W’.2d SI, 230 Mo.App. 312. 

& U.S.—National Quicksilver Cor¬ 
poration V. World Ins. Co. of Oma¬ 
ha, Neb., C.C.A.Ark., 139 P.2d 1. 
Neb.—Carter v. Bankers* Life las. 
Co., 120 N.W. 455, S3 Neb, 810. 

9. Neb.—Carter v. Bankers* I-ife 
Ins. Co., supra. 

la Kan.—^Preferred Accident Ina 
Co. V. Stone, 58 P. 986. 61 Kan. 48. 

IL Cal.—^Meyer v. Johnson, 46 P 
2d 822, 7 C;al.App.2d 604. 



§ 262 


INSURANCE 


44 C.J.S. 


a new policy,but simply the issuance of a dupli¬ 
cate or substitute.13 

b. Good or Somid Health at Date of Issuance 

A stipulation that the policy shall not be operative 
unless Insured Is In good health at the date of the Issu¬ 
ance of the policy Is valid and binding. The term “good 
health" as so used means freedom from a serious disease 
but not freedom from a trivial ailment. 

A stipulation or agreement that the policy shall 
not be operative unless insured is in good or sound 
health at the date of the issuance of the policy is 
validi** and binding.i^ Ordinarily compliance with 
such a stipulation is a condition precedent,and the 


insurance does not become eflFective if insured is not 
in sound health within the meaning of the provision 
at the time of the issuance of the policy.^7 

The term “good or sound health” as used in such 
a provision means freedom from any grave, impor¬ 
tant, or serious disease,such as one which has a 
direct tendency to shorten life,i9 but it does not 
mean freedom from a trivial ailment or temporary 
disorder or indisposition which does not tend to 
weaken or undermine insured’s constitution.^® As 
' a general rule the term has been held to mean actu¬ 
al good health rather than the mere honest belief 
of insured that he is in good health ,21 but in some 


12. Mo.—^Allen v. Fidellty-Phoenlx 
Ins. Co. of New York, 285 S.W. 
761, 221 Mo.App. 764. 

Tex.—State Mut. Life Ins. Co. v. 
Rosenberry, Com.App., 213 S.W. 
242, reverslngr* Civ.App., 175 S.W. 
757. 

Renewal of policy see infra §§ 283- 
288. 

Reinstatement of policy see infra S§ 
667-671. 

13. Mo.—^Allen v. Pidellty-Phoenlx 
Ins. Co. of New York. 285 S.W. 761. 
221 Mo.App. 764. 

Tex.—State Mut. L. Ins. Co. v. Ros- 
enberry. Com.App.. 213 S.W. 242, 
reversing. Civ.App., 175 S.W. 757. 

14. D.C.—Kaplan v. Manhattan Life 
Ins. Co. of New York, 109 F.2d 463, 
71 App.D.C. 250. 

Pa-—Younsrblood v. Prudential Ins. 
Co. of America, 165 A. 666, 109 Pa- 
Super. 20. 

Tex.—^National Life & Accident Ins. 
Co. V. Holloway, Civ^App., 48 S.W. 
2d 435, error dismissed. 

Pxovlsioa held not contrary to stat¬ 
ute 

Wis.—Clark v. Prudential Ins. Co. 
of America, 263 N.W. 364, 219 Wis. 
422. 

15. Tenn.—^American Nat. Ins. Co. 
v. Smith, 74 S.W.2d 1078, 18 Tenn. 
App. 222. 

13. Neb.—Hinnenkamp v. Metropoli¬ 
tan Life Ins. Co., 279 N.W. 784. 
134 Neb. 846—Weddle v. Pruden¬ 
tial Ins. Co. of America, 266 N.W. 
624, 130 Neb. 744. 

Pa.—^Prudential Ins. Co. of America 
V. Kudoba, 186 A. 793, 323 Pa. 30, 
reversing 183 A. 654, 121 Pa-Super. 
344. 

R.L—Conlon v. John Hancock Mut. 
Life Ins. Co., 183 A. 850, 56 R.I. 
88 . 

Wis.—Clark v. Prudential Ins. Co. 
of America, 263 N.W. 364, 219 Wis. 
422. 

Gondition rather than covenant 
Provision of life policy that in¬ 
sured be in sound health at date of 
issuance of policy is a condition and 
not a covenemt and operates more 


strongly in favor of insurer than 
covenant in policy that answers to 
questions for insurance in applica¬ 
tion shall be deemed warranties.— 
Schware v. Home Life Ins. Co. of 
America, 3 A.2d 949, 134 Pa.Super. 
53—^Youngblood v. Prudential Ins. Co. 
of America., 165 A. 666, 109 Pa.Super. 
20 . 

Health as described lu appUostlon 
Provision in application that life 
policy should not take elfect, unless 
Insured's health at date of Issuance 
of policy and payment of first pre¬ 
mium was as described in applica¬ 
tion, created condition precedent not¬ 
withstanding Insured did not make 
statements as to his health which 
appeared in application.—^Benzinger 
V. Prudential Ins. Co. of America, I76 
A. 922, 817 Pa. 561. 

17. Ill.—Janelunas v. Metropolitan 
Life Ins. Co., 8 N.E.2d 342, 286 Ill. 
App. 614. 

Mo.—Farage v. John Hancock Mut 
Life Ins. Co., 81 S.W.2d 844, 229 
Mo.App. 698—^Hammers v. National 
Life & Accident Ins. Co., App., 292 
S,W. 1064. 

Pa.—^Benzlnger v. Prudential Ins. 
Co. of America, 176 A. 922, 317 
Pa. 561. 

R.I.—Chomey v. Metropolitan Life 
Ins. Co., 172 A. 392, 54 R,I. 261. 
Tex.—^Atlanta Life Ins. Co. v. Cox- 
son, Clv.App., 177 S.W.2d 114, re¬ 
versed on other grounds Coxson v. 
Atlanta Life Ins. Co., 179 S.W.2d 
943, 142 Tex, 544. 

Wis.—Clark v. Prudential Ins. Co. of 
America, 263 N.W. 864, 219 Wis. 
422. 

18. Ohio.—Washington Fidelity Nat 
Ins. Co. V. Lacey, 186 N.E. 751, 
45 Ohio App. 104. 

Okl.—Home State Life Ins. Co. v. 
Jennings, 64 P.2d 304, 179 Okl. 
89—^National Life & Accident Ins. 
Co. V. Ware, 87 P.2d 905, 169 Okl. 
618. 

Tenn.—^American Nat. Ins. Co. v. 

Smith, 74 S.W.2d 1078, 18 Tenn. 

I App. 222. 

I Tex.—Atlanta Life Ins. Co. v. Cox- 
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son, Civ.App., 177 S.W.2d 114, re¬ 
versed on other grounds Coxson v. 
Atlanta Life Ins. Co., 179 S.W.2d 
943, 142 Tex. 544. 

Biseases held sexlous under provision 

(1) Arteriosclerosis.—^Hammers v. 
National Life & Accident Ins. Co., 
Mo.App., 292 S.W. 1064. 

(2) Chronic diabetes and nephrltla 
—Kelly V. John Hancock Mut. Life 
Ins. Co., Conn., 38 A.2d 176. 

(3) Tuberculosis and cancer.—Jan¬ 
elunas V. Metropolitan Life Ins. Co., 
3 N.B.2d 342, 286 Ill.App. 614. 
hCatter of opinion 

What constitutes “sound health" 
within industrial life policies provid¬ 
ing that they might be declared void 
If insured was not in “sound health" 
at date of issuance of policies is or¬ 
dinarily a matter of opinion, for the 
reason tliat a disease which might 
be considered serious in one person 
may not be considered serious in 
another.—^Lampke v. Metropolitan 
Life Ins. Co., 18 N.E.2d 14, 279 N.Y. 
157, reversing 300 N.Y.S. 182, 252 
App.Div. 926, rehearing 297 N.Y.S. 
901, 251 App.Dlv. 876. 

19. Ohio.—Washington Fidelity Nat. 
Ins. Co. V. Lacey, 186 N.E. 751, 45 
Ohio App. 104. 

Tenn.—^American Nat. Ins. Co. v. 
Smith, 74 S.W.2d 1078, 18 Tenn. 
App. 222. 

SO. Ga.—^Life & Casualty Ins. Co. of 
Tennessee v. Higdon, 21 S.E.3d 270, 
67 Ga.App. 679. 

Ohio.—^Washington Fidelity Nat. Ins. 
Co. V. Lacey, 186 N.E. 751, 45 Ohio 
App. 104. 

Okl.—^Home State Life Ins. Co. v. 
Jennings, 64 P.2d 304, 179 OkL 
89. 

Tenn.—^Amcfrlcan Nat. Ins. Co, v. 
Smith, 74 S.W.2d 1078, 18 Tenn. 
App. 222. 

21. Neb.—^Hinnenkamp v. Metropoli¬ 
tan Life Ins. Co., 279 N.W. 784, 134 
Neb. 846. 

Tenn.—^American Nat. Ins. Co. v. 
Smith, 74 S.W.2d 1078, 18 Tenn. 
App. 222. 
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jurisdictions the term has been held to require only 
that insured enjoy such health and strength as to 
justify the reasonable belief that he is free from 
serious disease.22 Such a condition has been inter¬ 
preted to apply only to a material change in physi¬ 
cal condition between the time of the medical ex¬ 
amination and the issuance of the policy,23 but in 
other jurisdictions unsound health at the time of 
the issuance of the policy will excuse insurer from 
liability regardless of its existence at the time of 
the application for the policy.24 

The stipulation has been held not to be affected 
by a statute pertaining to warranties or representa¬ 
tions by insured,25 but in other jurisdictions it has 
been held to be controlled by a statute providing 
that, where the policy is issued without a medical 
examination, payment shall not be resisted on ac¬ 
count of any misrepresentation as to physical con¬ 
dition except in cases of fraud,26 or to be controlled 
by a statute providing that no misrepresentation 
shall render the policy void unless it has contrib¬ 
uted to the contingency on which the policy be¬ 
comes payable ;27 under the latter statute a disease 
existing at the time of the issuance of the policy 


§ 26i; 

must cause or contribute to insured’s death to ex¬ 
cuse insurer from liability.-*^ 

Such a stipulation does not apply to a policy is¬ 
sued in lieu of, or as a substitute for, a policy pre¬ 
viously issued to insured and held by him until its 
destruction by fire.23 

Good or sound health at the date of the policy 
is considered supra § 237 at the time of the delivery 
of the policy infra § 265, and at the time of payment 
of the first premium infra § 271. 

§ 263. Delivery and Acceptance of Policy 

Aft a general rule, in the absence of a statute or an 
agreement to the contrary, after an acceptance of an of¬ 
fer applying for or tendering insurance the delivery of 
the insurance policy to the insured Is not essential to the 
enforceability of the contract of insurance. 

Although in a few cases there are broad and un¬ 
qualified expressions to the effect that deliver^’ of 
the policy is essential,20 the general rule, in the ab¬ 
sence of a statute otherwise providing, is that after 
an acceptance of an'offer applying for or tendering 
insurance the delivery of the insurance policy to 
insured is not essential to the completion, validity, 
or enforceability of the contract of insurance,2^ 


02, Go.—Life & Casualty Ins. Co. of 
Tennessee v. Higdon, 21 S.£L2d 270, 
67 Ga.App. 679—^National 1^1 fe & 
Accident Ins. Co. of Nashville, 
Tenn., v. Martin, 132 S.B. 120, 35 
Ga.App. 1—National Life & Acci¬ 
dent Ins. Co. V. Smith, 129 S.B. 
113, 34 Ga.App. 242. 

Xnanxed’s nndTstandlng 
The words “good health,” “Illness,” 
and “disease” must be considered not 
in the light of scientific technical 
definition but in the light of in¬ 
sured’s understanding in connection 
with which the words are employed 
in the examination.—Progressive 
Life Ins. Co. v. Gaza way, 20 S.E.2d 
189, 67 Ga.App. 339. 
sa Pa.—Prudential Ins. Co. of 
America v. Kudoba, 1S6 A. 793, 323 
Pa. 30, reversing 183 A. 654, 121 
Pa.Super. 344—^Wargovich v. Met¬ 
ropolitan Life Ins. Co., 7 A.2d 568, 
136 Pa.Super. 421—Spahr v. Penn¬ 
sylvania R. Co., 46 Dauph.Co. 429, 
reversed on other grounds 13 A. 
2d 919, 141 Pa.Super. 24. 

01. Neb.—^Hlnnenkamp v. Metropoli¬ 
tan Life Ins. Co., 279 N.W. 784, 
134 Neb. 846—Weddle v. Prudential 
Ins. Co. of America, 266 N.W. 624, 
130 Neb. 744. 

05. Wis.—Clark v. Prudential Ins. 
Co. of America, 263 N.W. 364, 219 
Wis. 422. 

06. N.C.—Headen v. Metropolitan 
Life Ins. Co., 173 S.B. 349, 206 N. 

C. 270, reheard 175 S.B. 282, 206 N. 

a 860. 


07. Mo.—Kirk v. Metropolitan Life 
Ins. Co., App., 72 S.W.2d 185, trans¬ 
ferred, see 81 S.W.2d 333, 336 Mo. 
765. 

08. Mo.—^Kirk v. Metropolitan Life 
Ins. Co., supra—Clark v. National 
Life & Accident Ins. Co., App., 2SS 
S.W, 944. 

09. Ark.—^National Life & Accident 
Ins. Co. v. Robinson, 24 S.W.2d 578, 
181 Ark. 1. 

38. Tex.—Boatner v. Providence- 
Washington Ins. Co., Com.App., 241 
S.W. 136, affirming Providence- 
Washington Ins. Co. v. Boatner, 
Civ.App., 225 S.W. 1115. 

32 C.J. p 1124 note 5. 

31. U.S.—Kansas City Life Ins. Co. 
V. Cox, C.C.A.Tenn., 104 F.2d 321 
—National Life & Accident Ins. 
Co. V. Holbrook, C.C.A.Tex., 100 F. 
2d 780, certiorari denied 59 S,Ct. 
822, 307 U.S. 624, 83 L.Bd. 1502—1 
Harris v. Travelers Ins. Co., C. j 
C.A.Tex., SO P.2d 127—^Pacific Mut. 
Life Ins. Co. of California v. Bar- j 
ton, C.C.A,Fla., 50 P.2d 362, 365, 
citing Corpus Jazls, and certiorari 
denied 52 S,Ct. 29, 284 U.S. 647. 76 
L.Bd. 550—U. S. Fidelity & Guar¬ 
anty Co. V. Goldberger, C.C.A.N.J., 
13 P.2d 779—^Meinsen v. Order of 
United Commercial Travelers of 
America, D.C.Mo., 43 P.Supp. 756 
—^E1 Dla Ins. Co. v. Sinclair, C.C. 
A.N.Y., 228 F. 833, 143 C.C.A. 231, 
•certiorari denied 36 S.Ct. 449, 241 
U.S. 661, 60 L.Bd. 1226. 
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Ariz.—^Acacia Mut. Life Ass’n v. 

Berry, 94 P.2d 770, 54 Aiiz. 208. 
Ark.—Fireman’s Fund Ins. Co. v. 
Leftwich, 90 S.W.2d 497, 192 Ark. 
159. 

Conn.—Sheldon v. Connecticut Mut. 
Life Ins. Co., 25 Conn. 207, 65 Am. 

D. 565. 

Ga.—Mitchener v. Union Cent. Life 
Ins. Co., 194 S.B. 530, 1S5 Ga. 194— 
Starkes v. Metropolitan Life Ins. 
Co., 197 S.E. 520, 58 Ga.App. 37— 
Home Ins. Co. v. Parks, 156 S.E. 
471, 42 Ga.App. 482—Tarver v. 
Swann. 137 S.E. 126. 36 Ga.App. 
461—^Home Ins. Co, v. Head, 132 S. 

E. 238. 35 Ga.App. 143—Williams 
V. Atlas Assur. Co., Limited, of 
London, England. 97 S.E. 91. 22 Ga. 
App. 661—Metropolitan Life Ins. 
Co. V. Thompson, 93 S.E. 299, 20 
Ga.App. 706. 

Ill.—Stramaglia v. Conservative Life 
Ins. Co. of Wheeling, W. Va., 4S 
N.E.2d 719, 319 Ill.App. 20. 

Iowa.—^Beyer v. Central Life Ins. Co. 
of Illinois, 201 N.W. 577, 199 Iowa 
245. 

Miss.—Mutual Life Ins. Co. of New 
York V. Shoemake. 89 So. 154, 126 
Miss. 497—Scottish Union & Na¬ 
tional Ins. Co. V. Warren Gee Lum¬ 
ber Co.. SO So. 9. 118 Miss. 740. 

Mo.—^National City Bank of St. Lou¬ 
is V. Missouri State Life Ins. Co., 
57 S.W.2d 1066, 1070. 332 Mo. 182. 
citing Gorpns Jozla—^Nall v. Great 
Northern Ins. Co., App., 135 S.W.2d 
392—^Eyring v. Kansas City Life 
Ins. Co., 129 S.W.2d 1086, 234 Mo. 
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unless it is expressly agreed by the parties, as by 
a stipulation in the application or policy, that the 
contract shall not become effective until the policy 
is delivered to or received by the applicant,32 or 


unless the parties have not previously agreed on all 
the terms of the contract.33 The policy itself, as 
distinguished from some other form or evidence of 
the contract, is not binding on the applicant, where 


App. 328—^Fields v. Equitable Life 
Assur. Soc. of U. S., App., 118 S.W. 
2d 521—Pickett v. Equitable Life 
Assur. Soc. of U. S., App., 27 S.^VV. 
2d 452—Edwards v. Business Men's 
Accident Ass'n of America, 221 S. 
W. 422, 206 Mo.App. 102. 

Mont.—Parke v. New York Life Ins. 

Co., 28 P.2d 443, 95 Mont 503. 
Neb.—Kearney County Farmers* Mut. 
Ins. Co. V. Howard, 258 N.W. 272. 
128 Neb. 179. 

Nev.—Cooper v. Pacific Mut Life 
Ins. Co., 7 Nev. 116, 8 Am.R. 706. 
N.M.—^Douglass v. Mutual Ben. 
Health & Accident Ass'n. 76 P.2d 
453, 42 N.M. 190. 

N.T.—Searle v. Southern Surety Co. 
of New York, 247 N.Y.S. 837. 139 
Mlsc. 175. 

Ohio.—Columbus Mut. Life Ins. Co. 

V. Ford, 2 Ohio App. 410, 34 phlo 
Cir.Ct 479, appeal dismissed 107 
N.E. 610, 90 Ohio St 238. 

Okl.—Central Life Ins. Soc. of the 
United States v. Pyburn, 222 P. 
683, 97 OkL 141. 

Pa.—^Levan v. Pottstown-Phcenlxville 
Ry. Co., 124 A. 89, 279 Pa. 381. 
Puerto Rico.—^Estevez v. New York 
Life Ina Co., 16 Puerto Rico 243. 
Tex.—^Protective Mut Ben. Ass’n v. 
McCuistion, 103 S.W.2d 138, 129 
Tex. 245, affirming, Civ.App., 66 S. 

W. 2d 611—United Fidelity Life 
Ins. Co. V. Handley, Civ.App., 63 
S.W.2d 833, affirmed 86 S.W.2d 
201, 126 Tex. 147—^Perez v. Port 
Worth Mut. Benev. Ass’n, Oiv.App., 
291 S.W. 674—American Nat Ins. 
Co. V. Blvsard, Civ.App., 207 S.W. 
162. 

1 C.J. p 408 note 50—26 C.J. p 64 
note 7—32 C.J*. p 1123 note 99. 
Necessity of actual delivery see in¬ 
fra § 265. 

Bnle applied to parol oontraot 
Okl.—Metropolitan Casualty Ins. Co. 
of New York v. Heard, 63 P.2d 
720, 128 Okl. 461—^De Noya v. Fi¬ 
delity Phoenix Ins. Co., 237 P. 125, 
110 Okl. 235. 

1 C.J. p 408 note 60 [a]—82 C.J. P 
1123 note 99 [b]. 

Where employee group policy pro¬ 
vides that employees are automat¬ 
ically Insured, an employee is cov¬ 
ered by the group insurance although 
an individuar certificate of coverage 
is not delivered to him.—^All States 
Life Ins. Co. v. Tillman, 146 So. 398, 
226 Ala. 245. 

32. U.S.—Kansas City Life Ins. Co. 
V. Cox. aCLATenn., 104 F.2d 321— 
Wilder v. New York Life Ins. Co., 
aC.A.Wis., 81 P.2d 89—Bills v. 
Standard Accident Ins. Co. of De¬ 


troit, Mich., D.C.Tex., 27 P.2d 544 
—Rogers v. Great-West Life As¬ 
sur. Co., D.C.Minn., 48 P.Supp. 86 
—^Misselhorn v. Mutual Reserve 
Fund Life Ass’n, C.C.Mo., 30 P. 646. 
Ala»—I vie v. International Life Ins. 
Co., 117 So. 176, 217 Ala. 659— 
Cherokee Life Ins. Co. v. Brannum, 
82 So. 175, 203 Ala. 145. 

Ark.—J’ohn Hancock Mut. Life Ins. 
Co. v. Henson, 136 S.W.2d 684, 199 
Ark. 987—Gaugh v. Southern Life 
Ins. Co., 19 S.W.2d 1013, 179 Ark. 
842—Pyramid Life Ins. Co. v. Bel¬ 
mont, 7 S.W.2d 32, 177 Ark. 564. 
Qa.—^Mitchener v. Union Cent. Life 
Ins. Co., 194 S.E. 530, 185 Ga. 194 
—^Newton v. Gulf Life Ins. Co.. 190 
S.E. 69. 65 Ga.App. 330—Life & 
Casualty Ins. Co. v. Palmer, 178 
S.E. 763, 50 Ga.App. 606—John 

Hancock Mut. Life Ins. Co. v. Lud- 
wlck, 166 S.E. 918, 45 Ga.App. 631. 
Ill,—Stramaglla v. Conservative Life 
Ins. Co, of Wheeling, W. Va., 48 
N.E.2d 719, 319 Ill.App. 20—Mldira 
V. Globe Life Ins. Co., 283 IlLApp. 
100—Funkhouser v. Illinois Bank- 
I ers* Life Ass’n, 237 IlLApp. 96— 
Hartsock v. Kaskaskia Live Stock 
Ins, Co., 223 IlLApp. 433—Weber v. 
Prudential Ins. Co., 208 IlLApp. 
117, affirmed 120 N.E. 291, 284 Ill. 
326. 

Ind.—Union Cent Life Ins. Co. v. 

Paul, 35 N.E. 190, 8 Ind.App. 85. 
Iowa.—^Hruska v. Prudential Ins. Co. 
of America, 211 N.W. 868, 203 Iowa 
1165—^Hawley v. Michigan Mut. 
Life Ins. Co., 61 N.W. 201, 92 Iowa 
593. 

Kan.—^Dwinnell v. Acacia Mut. Life 
Ins. Co., 126 P.2d 221, 155 Kan. 464. 
Ky.—Miles v. National Union Fire 
Ins. Co. of Pittsburg, Pa., 256 S.W'. 
7, 201 Ky. 179—Hill’s Adm’r v. 
Penn Mut. Life Ins. Co., 90 S.W. 
644. 28 Ky.L. 790—Mutual Life Ins. 
Co. V. Lucas, 79 S.W. 279, 26 Ky. 
L. 2062. 

Md.—Mutual Life Ins. Co. of Balti¬ 
more V. Otto, 138 A. 16, 163 Md. 
179, 53 AL.R. 487. 

Mass.—^Markey v. Mutual Ben. Life 
Ins. Co., 126 Mass. 158—^Faunce v. 
State Mut Life Assur. Co., 101 
Mass. 279. 

Minn.—^Zemler v. New York Life Ins. 
Co., 225 N.W. 81, 177 Minn. 273— 
Heiman v. Phoenix Mut Life Ins. 
Co., 17 Minn. 153, 10 Am.R. 154. 
Miss.—Mutiial Life Ins. Co. of New 
York v. Shoemake, 89 So. 154, 126 
Miss. 497. 

Mo.—Scotten v. Metropolitan Life 
Ins. Co., App., 68 S.W.2d 60, re¬ 
versed on other grounds 81 S.W.2d 
313, 336 Mo. 724. 
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N.H.—Busher v. New York Life Ins. 
Co., 68 A 41, 72 N.H. 551. 

N.Y.—Poppito V. Metropolitan Life 
Ins. Co., 228 N.Y.S. 615, 131 Misc. 
794. 

N.C.—Sturgill V. New York Life Ina 
Co., 141 S.B. 280, 196 N.C. 84— 
Turlington v. Metropoliian Life 
Ins. Co., 137 S.B. 422, 193 N.C. 4S1 
—McCain v. Hartford Live Stock 
Ins. Co.. 130 S.E. 186, 190 N.C. 549. 

N.D.—^New York Life Ins. Co. v. 
Fleck. 12 N.W.2d 580. 

Ohio.—Spragg v. Prudential Ins. Co. 
of America, 198 N.E. 585, 50 Ohio 
App. 451. 

Or.—Morford v. California-Western 
States Life Ins. Co., 88 P.2d 303, 
161 Or. 113. 

Pa.—^Katchmer v. Prudential Ina Co. 
of America, 188 A 869, 325 Pa 69 
—Germane v. Home Life Ins. Co. 
of America, 5 A2d 449, 135 Pa. 
Super. 208. 

Tex.—^National Life Co. v. Wolver- 
ton, Civ.App., 163 S.W.2d 654—Tex¬ 
as Life Ins. Co. v. Mansel. Civ. 
App., 105 S.W.2d 899—American 
Nat Ins. Co. v. Smith, Civ.App., 
13 S.W.2d 720, 722, error refused, 
citing Gozpiu Juris—^Hines v. Kan¬ 
sas City Life Ins. Co., Civ.App., 260 
S.W, 688—^Travelers* Ins. Co. v. 
Jones, 73 S.W. 978, 32 Tex.Clv.App. 
146, error refused. 

Va—Oliver v. Mutual Life Ina Co., 
33 S.E. 536, 97 Va 134. 

Wyo.—Summers v. Mutual Life Ins. 
Co., 75 P. 987, 12 Wyo. 869, 109 
Am.S.B. 992, 66 L.R.A 812. 

1 C.J. p 408 note 50—32 C.J. p 1103 
note 62, p 1124 note 1—87 C.J. P 
401 note 46. 

Validity 

I (1) Such a provision is valid. 

U.S.—^Rogers v. Great-West Life As¬ 
sur. Co., C.C.A.Minn., 138 F.2d 474, 
affirming, D.C., 48 F.Supp. 86. 

Mich.—^Wells v. Prudential Ins. Co. 
of America, 214 N.W. 808, 239 
Mich. 92. 

Mo.—^Yount V. Prudential Life Ina 
Co.. App., 179 S.W. 749. 

N.C.—Turlington v. Metropolitan 

Life Ins. Co., 137 S.E. 422. 193 N. 
C. 481. 

Tex.—^National Life Co. v. Wolver- 
ton, Civ.App., 163 S.W.2d 664. 

32 C.J. p 1124 note 1. 

(2) It is not against public pollcy. 

—^Hruska v. Prudential Ins. Co. of 

America 211 N.W. 858, 203 Iowa 

1165. 

33. Ill.—Stramaglia v. Conservative 
Life Ins. Co. of Wheeling, W. Va., 
48 N.B.2d 719, 319 IlLApp. 20. 

32 C.J. p 1124 note 2—26 C.J. P 68 
notes 81. 82. 
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it differs from the terms of the application, before 
it has been delivered to him or he has in some way 
been given an opportunity to know its contents and 
ratify the provisions which are inconsistent with 
the application.^^ In view of the custom of life 
insurance companies to contract by written policies, 
it has been held that, until such a policy is deliv¬ 
ered, the presumption exists that there were ne¬ 
gotiations, but no contract, and no intention to con¬ 
tract, otherwise than by a policy delivered on the 
simultaneous payment of a premium.35 

The delivery of the policy as an offer or counter¬ 
offer of insurance, or as an acceptance of the ap¬ 
plication, is considered supra § 232 ; the execution 
and tender to the applicant of a policy differing in 
material respect from the application as a rejection 
of the application is also considered supra § 232. 

Power of agent An agent having authority to 
deliver a policy has power to do all things neces¬ 
sary in connection with the delivery of the policy 
even though he may have no authority to make con¬ 
tracts for the company.86 Where the application 
expressly provides that delivery of the policy is 
necessary, the soliciting agent cannot waive the 
necessity for delivery.*^ a discretionary' power of 
an agent to withhold a policy implies a power to 
deliver it.38 

Right to withhold delivery. Where the applica-* 
tion or agreement provides that the policy is not 
effective until delivered, the company may with- 


§ 264 

I hold delivery' for any cause,3J> including a change 
! in the health of the applicant,’*® particularly where 
i the application provides that the applicant must be 
j in good health at the time of delivery tor the pol- 
I icy to be effective,**^ but it has also been held that 
j the company must act with reasonable promptness 
I in delivering the policy.^- The company may prop- 
j erly refuse delivery of the policy if the conditions 
I attached to delivery have not been met.^3 
1 

I § 264. -Acceptance 

I Acceptance of the policy fa unnecessary w-:ere all the 
• terms of the contract have been agreed on with the in- 
; tent that It shall take effect, but acceptance is necessary 
where it is required by the agreement of the parties or 
j where the policy contains terms not included in the con¬ 
tract. 

Where all the terms of 'the contract have been 
agreed on with the intent that it shall take effect, 
acceptance of the policy by insured is not essential 
to the validity of the contract,■*■* and likewise where 
a policy containing all the terms and conditions of 
the application and not embodying any unusual 
terms or conditions is delivered, acceptance of the 
policy by applicant is not necessary to consummate 
the contract the mere fact that the policy con¬ 
tains terms and conditions not found in the appli¬ 
cation does not necessitate an acceptance of the 
policy in order to complete the contract where the 
added provisions are not unusual or extraordinary 
or inconsistent with the terms and conditions stated 
in the application.^® On the other hand, an ac- 


34. Mich.—Robinson v. U. S. Benev¬ 
olent Soc.. 94 N.W. 211, 132 Mich. 
695, 102 Am.S.R. 436. 

Tex.—Perez v. Fort Worth Mut. 
Benev. Ass’n. CIv.App., 291 S.W. 
574. 

35. U.S.—^Equitable Life Assur. Soc. 
V, McBlroy, Mo., 83 F. 631, 28 C.C. 
A. 365. 

Ind.—Union Cent. Life Ins. Co. v. 

Pauly, 35 N.E. 190, 8 Ind.App. 85. 
33. Ark.—Illinois Bankers' Life 

Aas'n V. Rhodes, 227 S.W. 403, 147 
Ark. 191. 

Vo permit exaaninatioii 
An agent to deliver an insurance 
policy, although not authorized to 
nnake contracts for the company, has 
authority to permit applicant to ex¬ 
amine the policy before delivery, or, 
what has the same effect, to reject 
the policy after opportunity to read 
it.—Illinois Bankers' Life Ass'n v. 
Rhodes, supra. 

37. Ala.—Cherokee Life Ins. Co. v. 

Brannum. 82 So. 175, 203 Ala. 145. 
Ga.—^Newton v. Gulf Life Ins, Co., 
190 S.E. 69, 55 Ga.App. 330. 

Va.—Peoples Life Ins. Co. v. Parker, 
20 S.E. 2 d 485, 179 Va. 662. 

32 C.J. p 1124 note 6 . 


38. S.C.—Welch v. New York Life 
Ins. Co., 189 S.E. 809, 1S3 S.C. 9 
—McLaurin v. Mutual Life Ins. Co. 
of New York, 104 S.E. 327, 115 8 .C. 
59. 

39. U.S.—New York Life Ins. Co. v. 
Horton. C.C.A.Ala., 9 F.2d 320, fol¬ 
lowed in Horton v. New York Life 
Ins. Co., C.C.A.Ala., 21 F.2d 1014, 
certiorari denied 48 S.Ct. 322, 276 
U.S. 630, 72 L.Ed. 740. 

40. Ga.—McKenzie v. Northwestern 
Mut. Life Ins. Co., 105 S.E. 720, 26 
Ga.App. 225. 

Abssnos of good4isaltli olanss in 
the application does not change the 
rule,—McKenzie v. Northwestern 
Mut. Life Ins, Co., supra. 

41. S.C.—^T\^elch v. Life Ins. Co. of 
Virginia, 11? S.E. 720, 124 S.C. 492. 
Damages for failnre to deliver can¬ 
not be recovered when the applicant 
was not in a state of good health 
at the time delivery was sought 
to be made.—^Welch v. Life Ins. Co. 
of Virginia, supra. 

42. Colo.—^De Ford v. New York 
Life Ins. Co., 256 P. 317, 81 Colo. 
618-^De Ford v. New York Life 
Ina Co., 224 P. 1049, 75 Colo. 146. 
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Delivery bOld not unduly delayed 

Failure to deliver policy to appli¬ 
cant in Greeley, Colo., within ten 
days after application, was not “un¬ 
due delay,'* where application was re¬ 
quired to be transmitted to Denver 
and thence to New York before poli¬ 
cy could be Issued.—De Ford v. 
New York Life Ins. Co., 256 P. 817, 
81 Colo. 518. 

48. Kan.—Klein v. Farmers* & 

Bankers' Life Ins. Co.. 297 P. 730, 
132 Kan. 748. 

44. Cal.—Fageol Truck & Coach Co. 
V. Pacific Indemnity Co., II 7 P.2d 
661, IS Cal.2d 731. prior opinion, 
App., 110 P.2d 10S3. 

N.C.—Powell V. North State Mut. 
Life Ins. Co., 69 S.E. 12, 153 N.C. 
124. 

45. Mo.—^Weisman v. Continental 
Life Ins. Co., 267 S.W. 21, 216 Mo. 
App. 13—Prindle v. Fidelity & Cas¬ 
ualty Co.. App., 233 S.W. 252. 

46. Mass.—^American Mut. Liability 
Ins. Co. v. Condon, 183 N.E. 106. 
280 Mass^ 517—Commonwealth 
Mut. Fire Ins, Co. v. William 
Knabe & Co. Mfg. Co., 50 N.E. 616* 
171 Mass. 265. 
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ceptance of the policy by applicant or his author¬ 
ized agent is essential to make it binding and ef¬ 
fective as a contract where the parties have not 
agreed on all the terms of the policy before it was 
issued,or where the policy is issued by a company 
other than the one to which the application was 
made, or where it is expressly stipulated in the 
application or other agreement that the policy shall 
not take effect until accepted by applicant,^® or 
where the application or an authorized agreement 
with an agent expressly confers on applicant the 
right of rejecting or refusing to accept the policy,50 
unless, in the latter case, applicant waives the 
right.5i A stipulation in a contract for insurance 
that, if the policy is not satisfactory to insured, it 
will be taken back, and a note executed by insured 
therefor returned, does not render the contract in¬ 
valid.® 2 In determining what law governs the con¬ 
tract of insurance, it has been held that insured’s 
acceptance of the contract of insurance is as essen¬ 


tial to the contract as is the acceptance of the ap¬ 
plication by the insurance company.®^ 

Issuance of policy differing from application as 
counter-offer requiring acceptance, and refusal to 
accept policy as withdrawal of offer are considered 
supra § 232. 

Right to reject policy. Applicant may properly 
refuse to accept a policy which differs from the one 
he offered or agreed to accept,®^ or which contains 
a clause to which he does not agree.®® He is not 
obliged to accept a policy issued by an insurance 
company to which he has not made application.®® 
Likewise a transfer by the company of its assets 
and business to another company after the issuance 
of the policy and prior to its delivery or tender jus¬ 
tifies a rejection of the policy by applicant.®^ In¬ 
sured cannot render a portion of the policy effective 
by acceptance thereof and reject the remainder.®® 


Mo.—^Prlndle v. Fidelity & Casualty 
Co. of New Tork, App.. 233 S.W. 
252. 

47- U.S.—^Lee v. Guardian Life Ins. 

Co.. C.C.Cal., 15 F.Cas.No.8,l90. 
Conn.—^Hogben v. Metropolitan Life 
Ins. Co.. 38 A. 214. 69 Conn. 503, 61 
Am.S.H. 53—Hogers v. Charter Oak 
Life Ins. Co., 41 Conn. 97. 

Ga.—-Jones v. Gilbert. 20 S.B. 48, 98 
Ga. 604. 

Ky.—Springfield Fire & Marine Ins, 
Co. V. Snowden. 191 S.W. 439. 178 
Ky. 664. 

Mass.—^Whiting v. Massachusetts 
Mut Life Ins. Co., 129 Mass. 240. 
37 Am.R. 317. 

Pa.—Myers v. Keystone Mut Life 
Ins. Co., 27 Pa. 268, 67 Ain.D. 462. 
Tex.—^-3Btna Life Ins. Co. v. Hooker, 
89 S.W. 26, 39 Tex.Clv.App. 380, 
error refused. 

32 C.J. p 1125 note 13—26 C.J. p 59 
notes 99, 1. 

Bond of Indemnity is not binding 
on obligor until accepted by obligee. 
—Marj'land Casualty Co. v. First 
State Bank of Dewar, 223 P. 701, 101 
Okl. 71. 

48. Ark.—Gray v. Blackwood. 165 S. 
IV. 958. 112 Ark. 332. 

Xssnanoe of snbstitnte policy by- 
agent 

Where, after Issuance of automo¬ 
bile liability policy. Insurer canceled 
soliciting agent’s agency contract 
and agent notified Insurer that he 
was canceling policy and rewriting 
Insurance In another company and 
agent transferred premium on his 
books and Issued policy in the other 
company but retained possession of 
original policy, there was no con¬ 
tract between the other company and I 


I Insured who had no knowledge of the 
I change and refused to ratify It.— 
Commercial Casualty Ins. Co. v. Co¬ 
lumbia Casualty Co., 126 S.W.2d 498, 
22 Tenn.App. 656. 

49. U.S.—Hartline v. Mutual Ben. 
Health & Accident Ass’n, C.C.A. 
Fla., 84 F.2d 21. 

Mo.—Pauley v. Business Men’s As- 
sur. Co. of America, 261 S.W. 340, 
217 Mo.App. 302. 

82 C.J. p 1125 note 16. 

Binding character of provision 
A provision In the policy that It 
shall not go Into effect until insured 
has notified insurer of his acceptance 
is binding on insured.—Miller v. As¬ 
sured's Nat Mut. Fire Ins. Co., 106 
N.E. 203, 264 Ill. 380, aflElrmlng 184 
I11.APP, 271. 

50. Tex.—eBusiness Men’s Accident 
Ass’n V. Webb, Civ.App., 163 S.W. 
380. 

32 C.J. p 1125 note 17. 

51. Mo.—^Edwards v. Business Men’s 
Accident Ass’n. 221 S.W. 422, 206 
Mo.App. 102. 

S.C.—Going V. Mutual Ben. Life Ins. 
Co.. 86 S.E. 656, 68 S.C. 201. 

52. Ala—Parker v. Bond, 25 So. 898, 
121 Ala 529. 

53. Mo.—^American Central Life Ins. 
Co. V. Buschmeyer, 65 S.W.2d 969, 
228 Mo.App. 313. 

54. Mo.—^American Ins. Co. v. Nel- 
berger. 74 Mo. 167—Neuner v. 
Gove. App., 133 S.W.2d 689. 

Neb.—Farmers* Mut Hall Ins. Ass’n 
of Iowa V. Hainer, 223 N.W. 665. 
118 Neb. 116. 

N.J.—Crescent Ring Co. v. Travelers* 
Indemnity Co.. 182 A. 106. 102 N.J. 
Law 85. 

32 C.J. p 1126 note 19. 
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Bsfosal to famish addltlODal ooiu 
sldexatioii 

A contract for Insurance by which, 
as additional consideration for ap¬ 
plicant’s taking the policy, the com¬ 
pany promised to make a loan to her, 
was an entire contract, to be ac¬ 
cepted or rejected in toto; and there¬ 
fore applicajit could refuse to take 
the policy, where the company re¬ 
fused to make the loan.—Key v. Na¬ 
tional Life Ins. Co., 78 N.W. 68, 107 
Iowa 446. 

Separate policies 

Where application was for insur¬ 
ance in the amount of twenty-five 
thousand dollars, and the company 
issued two policies for ten thousand 
dollars each, and one for five thou¬ 
sand dollars, there was no such ma¬ 
terial variance of the policies from 
the application as would relieve ap¬ 
plicant from agreements made there¬ 
in*—^Home Life Ins. Co. v. Myers. 
Kan.. 112 F. 846, 50 C.C.A. 544. 

55- Cal.—^Blunt v. Fidelity & Cas¬ 
ualty Co.. 78 P. 729, 145 Cal. 268, 
104 Am,S.R. 34. 67 L.H.A. 798. 

68. Ark.—Gray v. Blackwood, 166 S. 
W. 958, 112 Ark. 332. 

67. Ky.—Chicago Life Ins. Co. v. 
Robertson. 176 S.W. 1010, 166 Ky. 
217. 

82 C.J. p 1125 note 22. 

58. Cal.—^Burch v. Hartford Fire 
Ins. Co., 259 P. 1108, 85 CaLApp. 
642. 

▲oo^ptanoe of rider 

Insured cannot accept part of fi 
rider which is favorable and repudi¬ 
ate other parts which are unfavora¬ 
ble.—Camden Fire Ins. Ass’n v. Altus 
Farmers’ Co-op. Gin. Co., 289 P. 644, 
112 OkL 70. 
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§ 265. - Sufficiency [ 

a. Delivery 

b. Acceptance 

a. Delivery 

(1) In general 

(2) To or through agent or third person \ 

(3) By mail 

(4) Conditional delivery 

(5) Delivery during good health of ap¬ 

plicant 

(6) Treatment by physician after medi- 

caL examination 

(1) In General 

Actual delivery of an Insurance policy Is not essen¬ 
tial unless required by an agreement of the parties, and 
a constructive delivery may be sufficient. There can be 
no binding deilvery of a ilfe Insurance policy after in¬ 
sured’s death. 


Actual deliverj' of an insurance policy is not es¬ 
sential,59 unless expressly made so by the terms of 
the agreement,®^ and a deli\'ery of a policy may be 
constructive as well as actual.®^ Whether an in¬ 
surance policy has or has not been delivered after 
its issuance so as to complete the contract and give 
it binding effect does not depend on its manual de- 
j livery to, or possession by, insured,®- but rather on 
the intention of the parties as manifested by their 
acts or words.®® The test of a siifncient delivery 
is whether the company or its agent intentionally 
parts ^'ith control or dominion of the policy and 
places it in the control or dominion of insured or 
some person acting for him with the purpose of 
thereby making a valid and binding contract of 
insurance.®^ The controlling question is not who 
has the actual possession of the policy, but who has 
the right of possession.®® However, the possession 
of the policy by insured or the beneficiary is some 


59. Ga.—^Reserve Loan Life Ins. Co. 
V. Phillips. 119 S.R 315, 156 Oa. 
372, reverslnsr 113 S.£. 815, 29 Ga. 
App. 99, former juderment vacated 
120 S.E. 816, 31 Ga.App. 314. 

32 C.J. p 1125 note 26. 

60. Ga.—^Reserve Loan Life Ins. Co. 
V. Phillips, 119 S.E. 315. 156 Ga. 
372, reversing 113 S.E. 815, 29 Ga. 
App. 99, former Judgment vacated 
120 S.B, 816, 81 Ga.App. 314. 

La.—^Pruitt v. Great Southern Life 
Ins. Co., 112 So.2d 261, 262, 202 
La. 527, 145 A.L.R. 1427, quoting 
Corpus Juris. 

Md,—^Mutual Life Ins. Co. of Bal¬ 
timore V. Otto. 138 A. 16. 153 Md. 
179, 53 A.L.R. 487. 

32 C.J. p 1125 note 27. 

61. U.S.—New Tork Life Ins. Co. v. 
Ollich, C.C.A.Ohio, 42 F.2d 899— 
McConnell v. Southern States Life 
Ins. Co., C.C.A.La., 31 F.2d 715, 
reversing, D.C., 26 F.2d 499. 

AlCL—^Metropolitan Life Ins. Co. v. 

James, 153 So. 759, 228 Ala. 383. 
Cal.—Hill V. Industrial Accident 
Commission. 51 P.2d 1126, 10 Cal. 
App.2d 178. 

Ga-—Reserve Loan Life Ins. Co. v. 
Phillips. 119 S.E. 315, 166 Ga. 372, 
reversing 118 S.E. 815, 29 Qa.App. 
99, Judgment vacated 120 S.E. 810, 
31 Ga.App. 314. 

Wash.—Kinney v. Northern Life Ins. 
Co., 98 P.2d 360, 200 Wash. 190. 
128 A.L.R. 904. 

32 C.J. p 1125 notes 24, 25. 

62. U.S.—^De Camp v. New Jersey 
Mut Life Ins. Co.. C.C.N.T.. 7 F. 
Cas.No.3,719. 

Aria.—^Kansas City Life Ins. Co. v. 

V^Tiite, 264 P. 474. 33 Aria. 303. 
Kan.—Lawson v. Southern Fire Ins. 

Co., 21 P.2d 387, 137 Kan. 591. 
Minn.—^Martin v. Business Men’s As- 


sur. Co. of America, 246 X.W. SS2, 
188 Minn. 262. 

Tex.—^Denton v. Kansas City Life 
Ins. Co., Civ.App.. 231 S.W. 436. 
Wash.—Kinney v. Northern Life Ins. 
Co.. 93 P.2d 860, 200 Wash. 190, 
123 A.L.R. 904—Harlow v. North 
American Accident Ins. Co., 298 P. 
724, 162 Wash. 423. 

26 C.J. p 58 note 88—32 C.J. p 1125 
note 28. 

Ooudltion that policy he received 
The words, “delivered to and re¬ 
ceived by Insured,” In a life policy, 
mean the same thing and do not im¬ 
ply actual manual delivery.—Repub¬ 
lic Nat Life Ins. Co. v. Merkley, 124 
P.2d 313, 59 Aria. 125. 

63. U.S.—^McConnell v. Southern 
States Life Ins. Co., C.C.A.L€l, 31 
F.2d 715, reversing, D.C., 26 P.2d 
499. 

Ala.—Metropolitan Life Ins. Co. v. 

James, 153 So. 759, 228 Ala. 3S3. 

Cal.—Hill V. Industrial Accident 
Commission, 51 P.2d 1126, 10 Cal. 
App. 2d 178—Paea v. Mutual Indem¬ 
nity Accident Health & Life Ins. 
Co. of California, 3 P.2d 69, 116 
Cal.App. 654. 

Ga.—Reserve Loan Life Ins. Co. v. 
Phillips. 119 S.E. 815, 156 Ga. 372, 
reversing 113 S.E. 815, 29 Ga.App. 
99. and former Judgment vacated 
120 S.E. 816, 31 Ga.App. 314. 

La.—^Pruitt v. Great Southern Life 
Ins. Co., 12 So.2d 261, 262, 202 La. 
527, 145 A.L.R. 1427, quoting Cor¬ 
pus Juris, 

N.C.—^Dawson v. Concordia Fire Ins. 
Co. of Milwaukee, Wis., 135 S.E. 34, 
192 N.6. 812. 

Pa.—^Eaton v. New York Life Ins. 
Ca of New York, 172 A. 121, SIS 
Pa. 68, 95 A.L.R. 462. 

Wash.—^Kinney v. Northern Life Ins. 
Co., 93 P.2d 360, 200 Wash. 190, 123 
A.LR. 904—^Harlow v. North 
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American Accident Ins. Co., 298 P. 
724. 162 Wash. 423. 

26 C.J. p 59 note 90—32 C.J. p 1126 
note 29. 

Rsqulremeut that insured he alive 

Provision that policy shall become 
void if insured is not alive on date 
of actual delivery was held not to 
make manual delivery to insured be¬ 
fore death condition precedent.—Mu¬ 
tual Life Ins. Co. of Baltimore v. 
Otto, ISS A. 16, 153 Md. 179, 53 A. 
L.R. 487. 

Policies left oa desk for solicitor 
Where an insurance solicitor pro¬ 
cured three applications for Insur¬ 
ance, one for himself and two for 
others, and policies were issued on 
these applications, and left on the 
desk of the company’s local manager, 
in envelopes addressed to the respec¬ 
tive parties insured, to be taken by 
the solicitor and delivered, and the 
solicitor took the policies, delivered 
two of them, and retained his own, 
it was held that his policy had been 
duly delivered to him.—Massachu¬ 
setts Ben. Life Ass’n Sibley, 42 N. 
E. 137, loS Ill. 411. affirming 57 Ill. 
App. 246. 

64. La.—Pruitt v. Great Southern 
Life Ins. Co., 12 So.2d 261. 262. 202 
La. 527, 145 A.L.R. 1427, quoting 
Corpus juris. 

Wash.—^Kinney v. Northern Life Ins. 
Co., 93 P.2d 360. 200 Wash. 190. 123 
A.L.R. 904. 

32 C.J. p 1126 notes 30. 31. 

66. La.—^Pruitt v. Great Southern 
Life Ins. Co., 12 So.2d 261, 262, 202 
La. 527, 143 A.L.R. 1427, quoting 
Corpus Juris. 

Wash.—Frye v. Prudential Ins. Co. 
of America, 2SS P. 262, 157 Wash. 
88 . 

82 C.J. p 1126 note 32. 
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evidence tending to show a delivery,®® unless the 
policy shows on its face that it is not completely 
executed so as to be binding, Delivery of a policy 
to insured merely for examination is not such a de¬ 
livery as will create a binding contract.®® It is 
held that, where insured refuses to accept a policy 
until the premium is reduced, the policy cannot be 
effectually delivered until the condition precedent 
is performed;®® and that there is no delivery where 
insured does not receive or accept the policy with 
the intent to assume both its benefits and its bur¬ 
dens.^® The fact that insured does not read the 
policy after he receives it does not render the de¬ 
livery insufficient.^^ 

Delivery after death or loss. There can be no 
binding delivery of a life insurance policy after in¬ 
sured’s death,*^® but if under the terms of the con¬ 
tract of insurance no delivery is necessary, the con¬ 
tract may be effective although insured dies before 
the contract is delivered.^® Where a contract in¬ 
suring property is complete, it is immaterial whether 
or not the policy is delivered after a loss. “^4 

Effect of redelivery to agent. A redelivery to 


the agent of insurer after delivery to insured does 
not invalidate the original delivery of the policy to 
insured. 75 

(2) To or through Agent or Third Person 

Delivery of the policy may be made to a person oth¬ 
er than the Insured. Delivery to the agent or broker 
through whom the application was made for uncondl- 
tional transmission to Insured may be sufficient. 

Delivery of an insurance policy may be made 
to a person other than insured,7® regardless of the 
failure of insured to call for the policy77 or even 
want of actual knowledge on his part that the pol¬ 
icy has been left with the third person.78 Delivery 
cannot be made to a person not authorized to re¬ 
ceive the policy.7® 

Delivery of the policy to the agent or broker 
through whom the application was made for 
unconditional transmission to insured without any 
further action on the part of insured being nec¬ 
essary except the mere formal act of receiv¬ 
ing the policy is equivalent in law to a delivery 
to him,®® although he did not know that a poi¬ 


se. Colo.—^National Mut. Pire Ins. 
Co. V. Spragrue, 92 P. 227, 40 Colo. 
344. 

IlL—Richardson v. Northwestern 

Mut Life Ins. Co., 143 m.App. 279. 
32 C.J. p 1126 note 38. 

87. N.T.—Prall v. Mutual Protection 
Life Assur. Soc., 5 Daly 298, af¬ 
firmed 63 N.T. 608. 

68. La.—Jackson v. Petrie & McFar¬ 
land, 138 So. 113, 173 La. 693, an- 
nulllniT 133 So. 476, 17 La.App. 500. 
Mass.—Markey v. Mutual Ben. Life 
Ins. Co., 126 Mass. 158. 

Minn.—^Heiman v. Phosnix Mut Life 
Ins. Co.. 17 Minn. 163, 10 Ain.R. 
164. 

N.T.—^Rey V. Equitable Life Assur. 
Soc., 44 N.T.S. 746, 16 App.Div. 
194. 

89. N.C.—^Roberta Mfgr. Co. v. Royal 
Exch. Assur. Co., 76 S.E. 866, 161 
N.C. 88. 

. 70- N.T.—^New Tork Life Ins. Co. v. 
Mannlngr, 124 N.T.S. 775, affirmed 
142 N.T.S. 1132, 166 App.Div. 818, 
affirmed 107 N.E. 1082, 218 N.T. 
665. 

71. Tex.—^American Cent Ins. Co. v. 
Wise, Civ.App., 295 S.W. 1109. 

72. Ala.—^Metropolitan Life Ins. Co. 
V. James, 153 So. 759, 764, 228 Ala. 
383, citingr Corpus Jtixls. 

Or.—Strinsham v. Mut Ins. Co., 76 
P. 822, 44 Or. 447. 

C.J. p 402 notes 61, 63. 

Under stipulation as to delivery dur¬ 
ing lifetime and good health see 
infra subdivision a (6) (a) of this 
section. 

Validity of contract as dependent on 


existence of life insured see supra 
§ 236. 

78. Ala.—^New Tork Life Ins. Co. v. 
McJunkln, 149 So. 663, 227 Ala. 
228. 

7-t Mont—^Baker v. Pennsylvania 
Pire Ins. Co., 263 P. 93, 96, 81 
Mont 271, citing Corpus Juris. 

26 C.J. p 58 note 84. 

78. Mo.—Cassvllle Roller Mills Co. 
V. .fflltna Ins. Co., 79 S.W. 720, 106 
Mo.App. 146. 

Bedellvery to ohauge time" for pay¬ 
ment of premiums 
Where soliciting agent handed pol¬ 
icy to Insured’s husband, who was 
her agent for purpose of making ap¬ 
plication for policy, and sent policy 
to insurer with application signed 
by agent for change in policy pro¬ 
viding for semiannual Instead of an¬ 
nual payment of premiums, along 
with cash and note payable to agent, 
who had signed Insured’s name there¬ 
to, for axpount of premium, policy 
was both paid for and delivered, as 
respects validity of policy, notwith¬ 
standing that reissued policies were 
never delivered to insured or any one 
in her behalf.—Meyer v. Johnson, 46 
P.2d 822, 7 Cal.App.2d 604. 

76. Ky.—Winter-Southern Life Ins. 
Co. V. Stephenson, 66 S.W.2d 332. 
246 Ey. 694. 

La.—Guaranty Income Life Ins. Co. 
V. Ball, 141 So. 520, 19 La.App. 
769. 

Md.—Mutual Life Ins. Co. of Balti¬ 
more V. Otto, 188 A. 16, 168 Md. 
179, 63 A.L.R. 487. 
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Mo.—Home Ins. Co. v. Woods, App., 
274 S.W. 620. 

32 C.J. p 1126 note 46. 

Member of family 

( 1 ) Delivery to any member of 
family held sufficient.—Punkhouser 
V. Illinois Bankers’ Life Ass’n, 237 
Ill.App. 96. 

( 2 ) Where a husband procured a 
policy of life insurance on his life 
payable to his wife, or in case of 
her death before him to their chil¬ 
dren, which purported to be a con¬ 
tract with the wife, recited the pay¬ 
ment of a sum stated by the wife, 
and provided for payment of pre¬ 
miums by her, a delivery of the pol¬ 
icy to the husband was a delivery to 
the wife for whom he acted.—White- 
head V. New Tork L. Ins. Co., 6 N. 
B. 267, 102 N.T. 148, 66 Am.R. 78t, 
modifying 33 Hun 423. 

77. Tex.—Wittllff v. Tucker, Civ. 
App.. 208 S.W. 761. 

78. Tex.—^Wittlllt v. Tucker, supra. 
82 C.J. p 1126 note 47. 

79. Delivery to beneficiary 
Beneficiary under life insurance 

policy had no right to receive policy, 
unless he was Insured’s agent for 
such purposes.—^Metropolitan Life 
Ins. Co. V. James, 163 So. 769, 228 
Ala. 888 . 

Dellvexy to ‘hanlr 

Delivery of the policy to a bank is 
not a delivery to insured, unless he 
agreed to or instructed such a de¬ 
livery.—^Wittllff V. Tucker, TexCiv. 
App., 208 S.W. 751. 

80. U.S.—^Tarleton v. De Veuve, C.C. 
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icy had issued,and even though insured dies 
while the policy is still in the hands of the bro¬ 
ker, 82 or the property insured is destroyed before de¬ 
livery by the agent to insured.83 Where the agent 
retains possession of the policy as custodian for in¬ 
sured no actual delivery to insured is necessary.84 
Generally an agent of the company who receives a 
policy for unconditional delivery to insured is deem- 


i cd an agent or trustee of insured to receive the 
i policy for him,85 and his possession is regarded as 
j the possession of insi;red,86 since it is permissible 
: for an agent of the company to act as the agent of 
both parties in the delivery of the policy.*" How¬ 
ever, where the applicant fails :o perform an agree¬ 
ment with the broker to pay the premium before 
the delivery of the policy and the broker returns 


A.Cal.. 113 F.2d 290, 132 A.L.R. 
343, certiorari denied De Veuve v. 
Tarleton, 61 S.Ct. 710, 812 U.S. 691, 
85 L.Bd. 1127—New York Life Ins. 
Co. V. Ollich, C.C.A.Ohio, 42 P.2d 
399—^New York Life Ins. Co. v. 
Baker, C.C.A.Wis., 33 P.2d 434— 
Filkins V. State Assurance, D.C.N. 
Y., 8 F.2d 389—Union Central Life 
Ins. Co. V. Phillips, Ga., 102 F. 19, 
41 C.C.A. 263, reversing, C.C.. Phil¬ 
lips V. Union Central Life Ins. Co., 
101 F. 33. 

Ala.—^American Nat. Ins. Co. v. Pew, 
141 So. 234, 224 Ala. 576. 

Cal.—^Hill V. Industrial Accident 
Commission, 61 P.2d 1126, 10 Cal. 
App.2d 178. 

Ga.—Mitchener v. Union Cent Life 
Ins. Co.. 194 S.B. 630, 185 Ga. 194 
—Southern Life Ins. Co. v. Kemp- 
ton, 56 Ga. 889. 

111.—Massachusetts Ben. Life Ass'n 

V. Sibley, 42 N.E. 137, 158 Ill. 411 
—Villler V. American Nat. Ins. Co., 
238 IlLApp. 204—^Hartsock v. Kas- 
kaskla Livestock Ins. Co., 223 Ill. 
App. 433. 

Ind.—^Metropolitan Life Ins. Co. v. 
Sullivan, 13 N.B.2d 215, 213 Ind. 
428—Sterling Fire Ins. Co. v. Com- 
islon Reguladora Del Mercado De 
Henequen. 148 N.E. 2, 6. 196 Ind, 
29, citing COzpus Juris. 

Iowa.—^Warren v. Franklin Fire Ins. 
Co.. 143 N.W. 664. 161 Iowa 440, 
L.R.A.1918C 477—House v. Securi¬ 
ty Fire Ins. Co.. 121 N.W. 609, 145 
Iowa 462. 

Kan.—Ocean Accident & Guarantee 
Corporation v. Emporia Telephone 
Co., 29 P.2d 1084, 139 Kan. 106. 

Ky.—Kentucky Central Life & Acci¬ 
dent Ins. Co. V. Pemberton, 279 S. 

W. 968, 212 Ky. 610—Connecticut 
Indemnity Ass'n v. Grogan's Adm'r, 
62 S.W. 959, 21 Ky.U 717. 

Md.—Mutual Life Ins. Co. of Balti¬ 
more V. Otto. 138 A. 16. 153 Md. 
179. 53 A.L.R. 487. 

Mass.—^Mlchelson v. Franklin Fire 
Ins. Co. of Philadelphia* 147 N.B. 
851. 252 Mass. 336. 

Minn.—^Hayfleld Farmers Elevator & 
Mercantile Co. v. New Amsterdam 
Casualty Co.. 282 N.W. 266, 203 
Minn. 522—Schwartz v. Germania 
Life Ins. Co.. 21 Minn. 216. 

Miss.—^Alabama Gold Life Ins. Co. 

V. Herron, 56 Miss. 648. 

Mo.—^Bowman v. Northern Accident 
Co.. 101 S.W. 691, 124 Mo.App, 477. 
N.H.—^Morrison v. Insurance Co. of 
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North America, 7 A. STS, 64 N.H. 
137. 

N.J.—Birch V. Manufacturers' Liabil¬ 
ity Ins. Co. of New Jersey. 96 A. \ 
1003. S8 N.J.Law 655. 

F*ied v. Royal Ins. Co., 50 N. 
Y, 245—Jones v. Metropolitan Life 
Ins. Co., 286 N.Y.S. 4, 158 Misc. 
466. 

Ohio.—^Drucker v. Dutcher, 169 N.E. 

811. 33 Ohio App. 253. 

Pa,—Mechling v. Philadelphia Life 
Ins. Co., 53 Pa.Super. 526. 

S.C.—Going v. Mutual Benefit Life 
Ins. Co., 36 S.E. 556. 58 S.C. 2G1, 
rehearing denied 37 S.E. 228. 58 S. 
C. 582. I 

Tenn.—Tomel v. Eureka Security, 
Fire & Marine Ins. Co., 4 Tenn. 
App. 268. 

Tex.—Missouri State Life Ins. Co. v. 
Woodson. Civ.App„ 256 S.W. 988, 
error dismissed. 

Utah.—Lombard v. Columbia Nat. 
Life Ins. Co., 168 P. 269, 50 Utah 
554. 

32 C.J. p 1126 note 49, p 1127 note 52 
—26 C.J. p 59 note 85. 

X&strnotlons to broker as showing 
agency 

Testimony of insurance broker who 
procured life policies that insured 
told him after policies had been de¬ 
livered to company's general agent 
for delivery to pay premiums and 
get policies was held competent on 
issue whether broker was insured’s 
agent to accept delivery* of policies. 
—JBJtna Life Ins. Co. v. Bundscho, C. 
C.A.I11., 12 F.2d 522, certiorari denied 
iStna Life Ins. Co. v. Bondscho, 47 
S.Ct. 108, 273 U.S. 716, 71 L.Ed, 855. 

8L Ga.—Williams v. Atlas Assur. 
Co., Ltd., 97 S.E. 91, 22 Ga.App. 
661. 

82. Fla.—Jefferson Standard Life 
Ins. Co. V. Lyons, 165 So. 351, 122 
Fla. 346. 

Ky.—Mutual Life Ins. Co. v. Thom¬ 
son, 22 S.W. 87, 94 Ky. 253, 14 
Ky.L. 800. 

83. U.S.—Tarleton v. De Veuve, C.C. 
A.Cal., 118 F.2d 290. 132 A.L.R. 
843, certiorari denied De Veuve v. 
Tarleton, 61 S.Ct. 710, 812 U.S. 
691, 85 L.Ed. 1127. 

Ky .—Girard Fire & Marine Ins. Co. 
of Philadelphia v. Anglo-American 
Mill Co.. 294 S.W. 1035, 220 Ky. 
173. 

86. U.S.—^Tarleton v. De Veuve, C.C. 
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A.Cal., IIS F.sa 29f'. 132 A.L.R. 
34S, certiorari denied De Veuve v. 
Tarleton. 61 S.Ct. Tlf'. 312 U.S. 691, 
S3 L.Ed. 1127. 

Ga.—Pair v. Culpepper & Son, 142 S. 
E. 756, 38 Ga.App. 90—Folds v. 
New York Life Ins. Co., lOS S.E. 
627, 27 Ga.App. 435. 

Kan.—Lawson v. Southern Fire Ins. 

Co., 21 P.2d 387, 137 Kan. 591. 

N.J.—Gelczis v. Preferred Accident 
Ins. Co. of New York, 171 A. 144, 
12 N.J.Mlsc. 232. 

N.C.—Dawson v. Concordia Fire Ins. 
Co. of Milwaukee, Wis.. 135 S.E. 34, 
192 N.C. 312. 

S.C.—McKinney v. Guardian Life Ins. 
Co. of America, 1S5 S.E. 738, 180 
S.C. 270. 

Tex.—Postal Indemnity Co. v. Mc¬ 
Cauley, Civ.App., 64 S.W.2d 1014— 
Missouri State Life Ins. Co. v. 
Woodson. Civ.App., 256 S.W. 988, 

Vt.—N. Pelaggi & Co. v. Orient Ins. 

Co., 148 A. 869. 102 Vt. 384. 

32 C.J. p 1127 note 53. 

85. Ala.—New York Life Ins. Co. v. 
MeJunkin, 149 So. 663, 227 Ala. 
228. 

Md.—Mutual Life Ins. Co. of Balti¬ 
more V. Otto, 138 A. 16, 153 Md. 
179, 58 A.L.R, 487. 

Tenn.—Tennessee Farmers Mut. Fire 
Ins. Co. V. Thompson, 12 Tenn.App. 
591, 598, citing Corpus Juris. 

32 C.J. p 1127 note 56. 

88. U.S.—Payne v. Mutual Life Ins. 

Co., Utah. 141 F. 339. 72 C.C.A. 487. 
Ga.—New York L, Ins. Co. v. Bab¬ 
cock, 30 S.E. 273. 104 Ga. 67, 69 
Am.S.R. 134, 42 L.R.A. SS. 

Tenn.—^Tennessee Ehrmers Mut, Fire 
Ins. Co. V. Thompson, 12 Tenn.App. 
591. 

Evldeuoe of d^Uvezy 

The retention of the policy by the 
local agent receiving it for delivery 
at insured’s request was some evi¬ 
dence on the question of delivery to 
insured.—Amarillo Nat. Life Ins. Co. 
V. Brown, 166 S.W. 65S. 

87. Fla.—Jefferson Standard Life 
Ins. Co. V. Lyons, 165 So. 351, 122 
Fla. 346. 

Miss.—^New York Life Ins. Co. v. 

Smith, 91 So. 456. 129 Miss. 544. 
Tenn.—^Tennessee Farmers Mut. Fire 
Ins. Co. v. Thompson, 12 Tenn.App. 
591. 

Dual agency of insurance agents gen¬ 
erally see supra S 141. 
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the policy to the company for cancellation, it has 
been held that there is no delivery.88 Where the 
policy differs from the application, delivery to the 
agent is not sufficient,^^ even though the application 
expressly stipulates that the agent of the company 
shall be deemed the agent for the applicant.^o De¬ 
livery to an agent of the applicant after the death 
of the applicant,or after loss of the property in¬ 
sured,is ineffective. 

Authority to deliver. Any person or corporation 
whose business bears any relation to insurance or 
to the delivery of papers, deeds, or contracts may 
be authorized by an insurance company to deliver 
a policy.93 An agent cannot bind the company by 
delivering a policy issued by the company without 
notice that the injury or loss insured against has 
occurred,S4 or by delivering a policy after instruc¬ 
tions from the company not to do so.^5 Where 
the policy is delivered to the agent with instruc¬ 
tions to hold it pending further investigation of the 
risk, the agent is a depositary for the insurance 


company,®® and the applicant's ignorance of the 
fact that .the agent is violating instructions when 
he delivers the policy to him does not render the 
policy effective.®'^ Under a statute which provides 
that every person who solicits insurance or collects 
any premium for an insurance company shall be 
held to be an agent of the company, an insurance 
solicitor who is not in the employ of the company 
but who has been accustomed to receive commis¬ 
sions may render the company liable by delivery of 
a policy of insurance although he does not pay over 
the premium collected thereon to the company.®® 

Delivery subject to conditions. The placing of 
the policy in the hands of an agent for delivery 
only on the performance of certain conditions does 
not constitute a delivery to the applicant,®® unless 
the conditions have already been waived.^ Accord¬ 
ingly, where the agent is required to collect the first 
premium before he delivers the policy to the appli¬ 
cant, a delivery to the agent is not in law a de¬ 
livery to the applicant.® The company cannot con- 


88. N.T.—Morris v. Home Ins. Co„ 
139 N.T.S. 674, 78 Misc. 308. 

89. Mich.—Hoblnson v. U. S. Benev¬ 
olent Soc., 94 N.W. 211. 182 Mich. 
695. 102 Am.S.R. 436. 

90. Mich.—Robinson v. TJ. S. Benev¬ 
olent Soc.. supra. 

91. Ala.—Metropolitan Life Ins. Co. 
V. James, 163 So. 759, 228 Ala. 383. 

92. Wls,—Pfuehler v. General Cas¬ 
ualty Ins. Co., 800 N.W. 469, 239 
Wls. 80. 

93. Pa.—^Pearl Assur. Co. v. Nation¬ 
al Ins. A^rency, 28 A.2d 334, 150 
Pa.Super. 265, affirmed 80 A.2d 388. 
151 Pa.Super. 146. 

94. Tex.—Bankers Lloyds v. Mont¬ 
gomery, Com.App., 60 S.W.2d 201, 
reversing, Clv.App., 42 S.W.2d 286. 

Befosal to deliver poUoy after deatli 
bald proper 

Tex.—^Hines v. Kansas City Lite Ins. 
Co., C1V.APP., 260 S.W. 688. 

9B. N.H.—^McCabe v. Hartford Acci¬ 
dent & Indemnity Co.. 4 A.2d 661, 
90 N.H. 80. 

Tex.—Camden Fire Ins. Ass'n v. Carr 
roll, Clv.App., 102 S.W.2d 1067, er¬ 
ror dismissed—St Paul Fire & Ma¬ 
rine Ins. Co. V. Gamier, Clv.App., 
196 S.W. 980, error refused. 

96. N.H.—McCabe v. Hartford Ac¬ 
cident & Indemnity Co.. 4 A.2d 661, 
90 N.H. 80. 

Z>iial agenoy 

The fact that insurance broker 
may have acted as applicant’s agent 
in applying to company’s general 
agent for motor vehicle liability pol¬ 
icy did not preclude such broker 
from also acting as custodian there¬ 
of, pending further Investigation of 


risk by company, at such agent’s re- 
Quest.—^McCabe v. Hartford Accident 
& Indemnity Co., 4 A.2d 661, 90 N.H. 
80. 

97. N.H.—McCabe v. Hartford Acci¬ 
dent & Indemnity Co., supra. 

9a Wls.—Witt V. Wonser.'225 N.W. 
174, 198 Wls. 561. 

99. U.S.—Rogers v. Great-West Life 
Assur. Co., C.C.A.Minn., 188 F.2d 
474, affirming, D.C., 48 F.Supp. 86. 
Cal.—General Accident, Fire & Life 
Assur. Corporation, Limited, of 
Perth, Scotland, v. Industrial Ac¬ 
cident Commission, 287 P. 83, 196 
Cal. 179. 

Ga.—Pierce v. Life Ins. Co. of Vir¬ 
ginia, 178 S.B. 189. 60 Ga.App. 837. 
Ind.—^NelE v. Metropolitan Life Ins. 

Co., 73 N.B. 1041. 39 Ind.App. 250. 
Iowa.—^Hawley v. Michigan Mut. 
Life Ins. Co., 61 N.W. 201, 92 Iowa 
593. 

Kan.—^Nlxon v. Manhattan Mut. Life 
Ins. Co.. 109 P.2d 160, 163, 163 
Kan. 39, citing Ck>xpiui Juris. 

Ky.—Smith v. Commonwealth L. 

Ins. Co., 162 S.W. 779, 167 Ky. 146. 
La.—Pruitt V. Great Southern Life 
Ins. Co., 12 So.2d 261, 202 La. 527, 
146 AL.R. 1427—Ward v. Business 
Men’s Assur. Co. of America, 129 
So. 161, 170 Lau 776. 

Mass.—Markey v. Mutual Ben. Life 
Ins. Co., 118 Mass. 178—^Markey v. 
Mutual Ben. Life Ina Co.. 108 
Mass. 78—^Hoyt v. Mutual Ben. 
Life Ins. Co., 98 Mass. 689. 

Misa—Commonwealth Life Ina Co. 
V. Cooper, 172 So. 814, 178 Miss. 
450. 

Mo.—^Noyes v. Phcsnix Mut. Life Ins. 

Co., 1 Mo.App. 684. 

N.J.—^McClave v. Mutual Reserve 
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Fund Life Ass'n, 26 A. 78, 65 N.X 
Law 187. 

N.T.—^Prall v. Mutual Protection Life 
Assur. Soc., 6 Daly 298, affirmed 
68 N.T. 608. 

32 C.J. p 1127 note 59. 

Conditional delivery generally see in¬ 
fra subdivision a (4) of this sec¬ 
tion. 

Consent to changes In policy 
Where application for life insur¬ 
ance required applicant’s consent to 
any changes in plan of insurance, 
and provided that Insurance could 
not take effect until policy was re¬ 
ceived by applicant, and applicant 
died before receipt of policy which 
differed from that applied for, but 
which prior to applicant’s death had 
been mailed to company’s local agent 
with direction that applicant’s. con¬ 
sent to changes be procured, there 
was no “delivery” of policy and In¬ 
surance did not become effectlva— 
Morford v. California Western States 
Life Ins. Co., 118 P.2d 629, 166 Or. 
675. 

Knowledge of agent 

Where the Insurance agent was 
designated in the application as the 
agent of the applicant for the pur¬ 
pose of receiving delivery, the appli¬ 
cant was held chargeable with 
knowledge that the agent held the 
policy for delivery to the applicant 
after obtaining certain information. 
—Ward V. Business Men’s Assur. 
>Co. of America, 129 So. 161, 170 La. 
775. 

1. Ill.—^Mulligan v. Metropolitan 
Life Ins. Co.. 149 Ill.App. 516. 

Waiver and estoppel see infra §5 274- 
277. 

2 . Ga—^Mltchener v. Union Cent. 
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clition delivery by the agent on a requirement not 
contained in the application form or stated by the 
agent at the time of the application,3 and a deliv¬ 
ery to the agent subject to a condition of which in¬ 
sured is ignorant may be effective as a delivery to 
insured.^ A delivery by the agent without the ful¬ 
fillment of the condition does not render the insur¬ 
ance company liable,5 unless he is acting within 
the apparent scope of his authority and the appli¬ 
cant is ignorant of the condition.® A statute mak¬ 
ing a person delivering a policy an agent of the 
company for that purpose has been construed to 
require the same effect to be given a delivery by 
an agent as a delivery by the officers of the com¬ 
pany,*^ and under such a statute a delivery by an 
agent to the applicant without requiring the per¬ 
formance of conditions specified in the instructions 
to the agent, but not known to the applicant, is 
sufficient to bind the company.® 

Delivery to an agent subject to the requirement 
that the applicant be in good health at the time of 
delivery is considered infra subdivision a (5) (c) 
of this section. 


Manner of delivery by agent. In the absence of 
express limitations on his authority, an insurance 
agent whose duty it is to deliver the policy may 
select the place of deliverj’ and his own messen¬ 
ger to convey the policy to insured.® Where acci¬ 
dent tickets are made out and signed at the home 
office of the company, and the only duty of the 
agent is to deliver them and collect the premium, 
the company is bound where the ticket is sold and 
delivered by a clerk of the agent.^® The failure of 
the agent on delivery of the policy to take a receipt 
signed by insured as required by his instructions 
has been held not to avoid the policy. 

Siihsiiiiition of policies by agent Where the 
agent of the company is made the agent of insured 
to keep his property insured and is notified of the 
cancellation of a policy, a substituted policy is effec¬ 
tive without actual delivery to insured,^- but, where 
an insurance agent without authority from the pol¬ 
icyholder substitutes a policy in another company 
for the subsisting policy, actual delivery of the new 
policy to the policyholder is necessary.^® 


Life Xna. Oo., 194 S.E. 530. 185 1 
Ga. 194—^Home Ins. Co. of New 
York V. Huguley, 157 S.B. 391, 42 
Ga.App 598. 

Kan.—^Nixon v. Manhattan Mut Life 
Ins. Co„ 109 P.2d 150, 163 Kan. 
39. 

Ky.—Smith v. Commonwealth Life 
Ins. Co., 162 S.W. 779, 167 Ky. 146. 
N.T.—^Aronson v. New York Life Ins. 
Co.. 16 N.Y.S.2d 213, 268 App.Dlv. 
888, affirmed 28 N.E.2d 46, 283 N. 
Y. 662. 

Tex.—Texas Life Ins. Co. v. Mansel, 
Civ.App.. 105 S.W.2d 899. 

Partial pa 7 meii.t of premium 

(1) Where agent who had errone¬ 
ously accepted too small a premium 
on life policy was unable to deliver 
policy to applicant on day policy was 
handed to agent for delivery to ap¬ 
plicant on condition that applicant 
pay additional premium and sign 
amended application, but applicant 
agreed over telephone to pay addi¬ 
tional premium and sign amended ap¬ 
plication the next morning, and died 
that night, company was not liable 
on policy on ground that there was j 
an acceptance and a constructive de¬ 
livery of policy.—Kinney v. Northern 
Life Ins. Co.. 93 P.2d 360. 200 Wash. 
190, 128 A.L.R. 904. 

(2) 'Where the agents of insurance 
company retained the policy for a 
week after receipt from the home 
office, their retention did not render 
It effective, even though the appli¬ 
cant had paid a small part of the 
premium, the policy declaring that 
it should not be effective until de¬ 
livered and premium paid.—Snedeker 


V. Metropolitan Life Ins. Co., 169 S. 

W. 670. 160 Ky. 119. 

3. U.S.—Pacific Mut. Life Ins. Co. 
of California v. Barton, C.C.A.Fla., 
50 F.2d 362, certiorari denied 52 
act, 29, 284 U.a 647, 76 L.Bd, 550 
—New York Life Ins. Co. v. Baker, 
C.C.A.Wis., 33 F.2d 434. 

Approval by another oompany 
Where company sent to its agent 
a policy of insurance with private in¬ 
structions that it was not to be de¬ 
livered until approved by another 
company, but the agent kept the poli¬ 
cy without telling the applicant of 
the condition and advised the appli¬ 
cant that the insurance was **all 
fixed" and -was in force, there was 
held to be a constructive delivery of 
the policy to the applicant—Tennes¬ 
see Farmers Mut. Fire Ins. Co. v. 
Thompson, 12 Tenn.App. 591. 

4. U.S.—Pacific Mut. l*lfe Ins. Co. of 
California v. Barton, C.C.A.Fla., 50 
F.2d 362, certiorari denied 52 S. 
Ct. 29, 2S4 U.S. 647. 76 L.Ed. 550 
—^New York Life Ins. Co. v. Ba¬ 
ker. C.C.A.Wis.. 33 F.2d 434. 

5. U.S.—New York Life Ins. Co. v. 
Horton. C.C.A.Ala., 9 F.2d 820. fol¬ 
lowed in Horton v. New York Life 
Ins. Co., 21 P.2d 1014. certiorari 
denied 48 S.Ct, 322, 276 U.S. 630, 
72 L.Ed, 740. 

6. U.S.—^Kentucky Macaroni Co. v. 

I London & Provincial Marine & 
I General Ins. Co.. C.C.A.Ky., S3 F. 
2d 126, certiorari denied London & 
Provincial Marine & General Ins. 
Co. v. Kentucky Macaroni Co.. 57 
S.Ct 43, 299 U.S. 579, SI L.Bd. 427. 
followed in 92 P.2d 1009. certiorari 
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denied 58 S.Ct. T50. 308 U.S. 668, 

82 L.Ed. 1112—^Kentucky Macaroni 
Co. V. Royal Ins. Co.. C.C.A.Ky., 

83 P.2d 126, certiorari denied Roy¬ 
al Ins. Co. V. Kentucky Macaroni 
Co., 57 S.Ct 43, 299 U.S. 579. 81 L. 
Ed. 427, followed in 92 F.2d 1009. 
certiorari denied 5S S.Ct 750. 303 
U.S. 652, S2 L.Ed. 1112. 

BatlilcatioiL by home office 
Where the company had placed the 
agent in a i>osition to deliver a com¬ 
pleted policy to Insured, who did not 
know that the company required all 
contracts to be referred to the home 
office, the company could not avoid 
the policy on the ground that the 
contract was not submitted to the 
home office for ratification.—^Ameri¬ 
can Employers' Liability Ins. Co. v. 
Barr. Colo.. 68 F. 873. 16 C.C.A. 51. 

7. Miss.—^Mutual Life Ins. Co. v. 
Vaughan. SS So. 11. 125 Miss. 396. 

8. Miss.—^Lamar Life Ins. Co. v. 
Kemp. 124 So. 62, 154 Miss. S90— 
Mutual Life Ins. Co. v. Vaughan, 
SS So. 11, 125 Miss. 396. 

9. Ark.—Inter-Souihern Life Ins 
Co. V. Ransom. 232 S.W. 754, 149 
Ark. 517. 

Ml Mo.—^Brown v. Railway Pass, 
Assur. Co., 45 Mo. 221. 

11. Ark.—Inter-Southern Life Ins. 
Co. V. Ransom. 232 S.W. 754. 149 
Ark. 517. 

12. Ind.—Sterling Fire Ins. Co. v. 
Comision Reguladora Del Mercado 
De Henequen, 143 N.E. 2. 6, 195 
Ind. 29, citing Coxpiis Jturis. 

26 C.J. p 59 note 87. 

la U.S.—McGill V. Commercial 'On- 
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(3) By Mail 

Where no further conditions are to be fulfilledp a pol¬ 
icy of Insurance may be constructively delivered when 
it is deposited in the mall duly directed to Insured or to 
his agent. 

A policy of insurance is delivered to insured 
when it is deposited in the mails, duly directed to 
him at his proper address, and with postage pre¬ 
paid,even though in fact he never receives 
it.i5 Likewise, the policy is constructively deliv¬ 
ered when it is mailed to an agent unconditionally 


and for the sole purpose of delivery to insured, 
even though the agent does not actually deliver 
the policy to him but the rule is otherwise when 
the policy is mailed to the agent for delivery only 
on the performance of certain conditions.^® Where 
a stipulation in the policy requires delivery to the 
applicant in person, the mailing of the policy to 
the agent is not sufficient,but a stipulation pro¬ 
viding that the policy is not effective until received 
by insured does not require personal delivery and 
does not prevent the application of the rule that 


Ion Assur. Co., Limited, of London. 
England, C.C.A.S.C., 5 P.2d 589. 

Colo,—Royal Exchange Assur. of 
London v. Luttrell, 63 P.2d 1240, 
99 Colo. 492, followed in Luttrell v. 
London & Provincial Marine & 
General Ins. Co., Ltd., of London, 
63 P.2d 1243, 99 Colo. 539. 

Ind.—Celina Mut. Casualty Co. v. 
Baldridge, 10 N.E.2d 904. 213 Ind. 
198, rehearing denied 12 N.E.2d 
25S, 213 Ind. 198. 

14. U.S.—Jackson v. New York Life 
Ins. Co.. C.C.A.Or., 7 F.2d 31, 32, 
Quoting Ooxpns Juris. 

Ark,—^Life & Casualty Ins. Co. of 
Tennessee v. McCrea, 103 S.W.2d 
929, 931, 193 Ark. 890, citing Oor- 
xms Jmls—House v. Davis, 197 S. 
W. 693, 130 Ark. 387. 

Me.—^TouPtlott V. West Bangor & 
Hermon Mut Fire Ins, Co., 136 A« 
481, 482, 126 Me. 118, citing Corpus 
JUxis. 

Mich.—^Dailey v. Preferred Masonic 
Mut Accident Ass'n, 67 N.W. 184, 
102 Mich. 289, 26 L.R.A. 171, re¬ 
versed on other grounds 60 N.W. 
694, 102 Mich. 299. 

N.Y.—Jones v. Metropolitan Life Ins. 
Co., 286 N.Y.S. 4. 168 Misc. 466. 

Tex.—Southwestern Casualty Co. v. 
Leach, Civ.App., 98 S.W.2d 1016, 
error refused. 

32 C.J. p 1128 note 64—26 C.J. p 59 
note 91. 

15. U.S.—Jackson v. New York Life 
Ina Co., C.C.A.Or., 7 F.2d 31, 82, 
quoting Corpus Juris. 

Okl.—^Van Arsdale-Osbome Broker¬ 
age Co. v. Robertson, 128 P. 107, 
86 Okl. 128. 

Death of insured before receipt of 
policy 

Miss.—^Mississippi Ben. Ass'n v. 
Brooks, 186 So. 569, 184 Miss. 451, 
suggestion of error overruled 186 
So. 817, 184 Miss. 451. 

Mo.—^Prindle v. Fidelity & Casualty 
Co. of New York. App., 233 S.W. 
262: 

16. U.S.—^Rogers v. Great-West Life 
Assur. Co., C.C.A.Minn., 138 F.2d 
474, affirming, D.C., 48 F.Supp. 86 
—^Tarleton v. De Veuve, C.C.A.Cal.. 
118 F.2d 290, 132 A.L.R 343, cer¬ 
tiorari denied De Veuve v. Tarle- 
ton. 61 S.Ct 770, 812 U.S. 691, 86 


L.Ed. 1127—Jackson v. New York 
Life Ins. Co., C.C.A.Or.. 7 F.2d 31, 
32, quoting Corpus Juris—Yonge v. 
Equitable Life Assur. Soc., C.C. 
Tenn., 30 F. 902. 

Ariz.—^Republic Nat. Life Ins. Co. v. 
Merkley. 124 P.2d 313, 814, 59 Ariz. 
125, quoting Corpus Juris—^Kansas 
City Life Ins. Co. v. White, 264 
P. 474, 88 Ariz. 303. 

Cal.—Shnell v. Globe Indemnity Co., 
109 P.2d 1018, 42 Cal.App.2d 704 
—Gourdway v. People’s Mut. Life 
Ins. Co. of California, 5 P.2d 468, 
118 CaI.App. 580—Bloom v. Pacific 
Mut. Life Ins. Co. of California, 
269 P. 496, 85 Cal.App. 419. 

Ga.—Massachusetts Mut. Life Ins. 
Co. V. Boswell, 98 S.E. 96, 26 Geu 
App. 446. 

Mo.—Wolf V. Hartford Fire Ins. Co., 
269 S.W.' 701, 219 Mo.App. 307, 
transferred, see 263 S.W. 846, 804 
Mo. 459. 

N.Y.—Jones v. Metropolitan Life Ins. 
Go., 286 N.Y.S. 4, 8, 158 Misc. 466, 
citing Corpus Juris. 

Ohio.—^New York Life Ins. Co. v, 
Clutts, 182 N.E. 500, 126 Ohio St. 
556. 

S.C.—Cantor v. Reserve Loan Life 
Ins. Co., 168 S.E. 848, 169 S.C. 338 
—Williams V. Philadelphia Life 
Ins. Co., 100 S.B. 167, 112 S.C. 
436. 

Tenn.—^Bates v. Equitable Life As¬ 
sur. Soc. of U. S., App., 177 S.W.2d 
360. 

Wash.—^Harlow v. North American 
Accident Ins. Co., 298 P. 724, 162 
Wash. 428—Frye v. Prudential Ins. 
Co. of America, 288 P. 262, 157 
Wash. 88. 

32 C.J. p 1138 note 66—26 CJ. P 69 
note 92. 

FideUty bond 

(1) The delivery of a fidelity bond 
by the agent of an insurance com¬ 
pany to an employee whose fidelity 
was guaranteed, with intent that he 
should deliver such bond to his em¬ 
ployer, was a sufficient delivery.— 
Prosser Power Co. v. U. S. Fidelity 
& Guaranty Co., 132 P. 48, 78 Wash. 
304. 

(2) Where an insurer, having ac¬ 
cepted and approved an application 
for fidelity insurance and signed the 
bond, forwarded it unconditionally 
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to his agent with instructions to de¬ 
liver it to insured, this is tantamount 
to a delivery to Insured, even though 
the agent has never parted with 
the possession of the bond.—Title 
Guaranty & Surety Co. v. Pulton 
Bank, 117 S.W. 637, 89 Ark. 471, 
38 L.R.A..N.S.. 676. 

(3) In fact, acceptance of an ap¬ 
plication for fidelity Insurance and 
mailing the bond are all that is 
necessary or essential to put the 
contract into force.—Title Guaranty 
& Surety Co. v. Fulton Bank, supra. 
Polloy for one xuoutli 
Where the policy of insurance is 
only for one month from a specified 
date, the specification of the effective 
date has been held to be inconsistent 
with, and to neutralize, any other 
provision of the application which 
would prevent the attachment of in¬ 
surer's obligation after It had mailed 
the policy.—^New York Life Ins. Co. 
V. Baker, C.C.A.WIB.. 33 P.2d 494. 

17. Iowa.—^Unterhamscheidt v. Mis¬ 
souri State Life Ina Co., 138 N.W. 
459, 160 Iowa 223, 46 L.RJL,N.S., 
743. 

S.C.—^Williams v. Philadelphia Life 
Ins. Co., 89 S.E. 676, 105 S.C. 305. 
Death of insured before receipt W 
agent 

U.S.—Jackson v. New York Life Ins. 

Co., C.aA.Or., 7 F.2d 31. 

Ariz.—Republic Nat Life Ins. Co. 
.V. Merkley, 124 P.2d 313, 59 Ariz. 
126. 

18. U.S.—Jefferson Standard Life 
Ins. Co. V. Munthe. C.C.A.CaL, 78 
F.2d 53—Jackson v. New York Life 
Ins. Co., C.C.A.Or.. 7 F.2d 31, 82, 
quoting Corpus Juris. 

Ind.—^Neff v. Metropolitan Life Ins. 

Co., 73 N.E. 1041, 39 Ind.App. 260. 
N.H.—Busher v. New York Life Ins. 

Co., 58 A. 41, 72 N.H. 561. 

Or.—^Morford v. California Western 
States Life Ins. Co., 113 P.2d 629, 
166 Or. 675. 

S.G.—Cantor v. Reserve Loan Dlfe 
Ins. Go., 169 S.E. 642, 161 S.a 198. 
82 ax p 1128 note 68. 

Conditional delivery to agent gen¬ 
erally see supra subdivision a (2) 
of this section. 

Id. La.—Callan v. Mutual Life Ins* 
Co.. App.,. 147 So. 110. 
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mailing to the agent for unconditional delivery ren¬ 
ders the policy effective.20 The fact that the’agent 
after receiving the policy delivers it to an unau- 
thorized person is immaterial as regards the liabil¬ 
ity of the company,21 

In order to constitute a delivery by mail it is 
essential that the envelope containing the policy 
shall be stamped22 and addressed to the applicant 
at his proper post office or residence.23 

Deliver}' by mail where the application requires 
that the applicant be in good health at the time of 
delivery is considered infra subdivision a (5) (c) 
of this section. 

(4) Conditional Delivery 

Where there is a conditional delivery of an insur- 
ance policy, nonperformance of the condition precedent 
prevents the contract from taking effect. 

There may be a conditional delivery of an insur¬ 
ance policy,24 and nonperformance of the condition 
prevents the contract from taking effect.25 a con¬ 
dition which is asserted subsequent to delivery has 
been held not to render the policy ineffective.26 


(5) Delivery during Good Health of Appli¬ 
cant 

(aj In general 

(b) What constitutes good or sound 

health 

(c) Delivery to or through agent; mail¬ 

ing 

(a) In General 

A stipulation that the policy shafi not become oper¬ 
ative unless the applicant is in good health at the time 
of delivery of the policy is valid, binding, and enforce¬ 
able. 

It is usual for an applicant for life insurance and 
the company to agree, as by an express stipulation 
in the application, or in both the application and 
the policy, or sometimes in a receipt for the first 
premium, that the policy or contract of insurance 
shall not take cftcct or become binding on the com¬ 
pany, or that the company shall not incur any ob¬ 
ligation unless and until the policy is delivered dur¬ 
ing the lifetime and good health of the applicant, 
during the continuance of his good health, or while 
the health of the applicant is in the same condition 
as described in the application. Such a stipulation 
in the application is valid, 27 and such stipulation 


so. U.S.-^^ackson v. New York Life 
Ins. Co., C.C.A.<>r., 7 P.2d SI— 
Jackson v. New York Life Ins. Co., 
D.C.Or.. 299 F. 679. 

Aria.—Republic Nat. Life Ins. Co. v. 
Merkley, 124 P.2d 318, 59 Ariz. 
125. 

Wash.—Frye v. Prudential Ins. Co. 
of America, 2S6 P. 262, 157 Wash. 
88 . 

81. Cal.—Courdway v. People's Mut. 
Life Ins. Co. of California, 5 P.2d 
458, 118 Cal.App. 530. 

88 . Ala.—Farmers' Mut Ins, Ass'n 
v. Stewart. 68 So. 254, 192 Ala, 
23. 

Ark.—Life & Casualty Ins. Co, of 
Tennessee v. McCrea, 103 S.W.2d 
929, 931, 193 Ark. 890, citing Oor- 
pus Jnils. 

83. Aid.—Farmers’ Mut. Ins. Ass'n 
V. Stewart, 68 So. 264, 192 Ala. 23. 

Ark.—Life & Casualty Ins. Co. of 
Tennessee v. McCrea, 103 S.W.2d 
929. 981, 193 Ark. 890, citing Oor. 
pus Juris. 

84. U.S.—Bronx Fire Ins. Co. v. 
Wasson, C.C.A.Kan., 62 P.2d 656. 

N.C.—^Dawson v. Concordia Fire Ins. 
Co. of Milwaukee, Wis., 186 S.E. 
34, 192 N.C, 812. 

32 CiJ. p 1128 note 72. 

Conditional delivery- to agent see 
supra subdivision a <2) of this sec¬ 
tion. 

85. U.S.—Mutual Trust Life Ins. Co. 
V. Ossen, C.aA.N.Y., 77 P.2d 817, 
certiorari denied Ossen v. Mutual 


Trust Life Ins. Co.. 56 S.Ct. 136. 
296 US. 616, 80 L.Ed. 487. 
Cal.—Westerfeld v. New York Life 
Ins. Co.. 58 P. 92. 129 Cal. 68. re¬ 
heard 61 P, 667, 129 Cal. 6S. 

Conn.—Charles H. Dresser & Son v. 
Allemannla Fire Ins. Co. of City 
of Pittsburgh, Pa., 126 A. 912, 101 
Conn. 626. 

Mass.—Paunce v. State Mut. Life 
Assur. Co., 101 Mass. 279. 

Mo.—Dayton v. Travelers' Ins. Co., 
259 S.W. 448, 303 Mo. 1. 

N.Y.—Park & Pollard Co. v. Indus¬ 
trial Fire Ins. Co., 189 N.Y.S. 866. 
197 App.Div. 671. 

Pa.—Snyder v. Nederland Life Ins. 
Co., 51 A, 744, 202 Pa. 161—Myers 
V. Keystone Mut. Life Ins. Co., 27 
Pa. 268, 67 Am.D. 462. 

32 C.J. p 1128 note 73—26 C.J, p 
59 note 95. 

Delivery held not conditional 
Cal.—^Bloom v. Pacific Mut. Life Ins, 
Co. of California, 259 P. 496. 85 
Cal.App. 419. 

82 C.J. p 1128 note 72 [c]. 

86L Suhsegnent nasmorandnm reguir- 
ing* approval 

\Miere the agent of an insurance 
company was fully authorized to 
make insurance of vessels and had in 
fact on a previous occasion insured 
the same vessel for the same appli¬ 
cant, and in the instance under con¬ 
sideration actually delivered to him 
on receipt of the premium note a 
policy duly executed by the officers 
of the company, filled up and coun- 

1061 


tersigned by himself under his gen¬ 
eral authority, and having everj- ele¬ 
ment of a perfect and valid contract, 
it was held that the fact that after 
the execution and delivery of the 
policy insured signed a memorandum 
stating, "The insurance on this ap¬ 
plication to take effect when ap¬ 
proved by E. P. Dorr, general agent.” 
etc., did not make the previous trans¬ 
action a nullity until approved; and 
therefore, although the general agent 
sent back the application, directing 
the agent who had delivered the 
policy to return the premium note 
and cancel the policy, insured was 
entitled to recover for a loss, the 
agent having neither returned the 
note nor canceled the policy.—JEtna 
Ins. Co. V. Webster. Mich., 6 Wall. 
129, IS L.Ed. SSS. 

87. U.S.—Bankers Life Co. of Des 
Moines. Iowa. v. Sone. C.C.A.Tex., 
86 P.2d 7Srt—Shaner v. West Coast 
Life Ins. Co., C.O.A.C 0 I 0 ., 73 P.2d 
6S1—Gill V. Mutual Life Ins. Co. 
of New York, C.C.A.Neb.. 63 P.2d 
967. 

Ala.—National Life & Accident Ins. 
Co. V. Collins, 12 So.2d 353—Com¬ 
monwealth Life Ins. Co. v. Har¬ 
mon, 153 So. 755, 228 Ala. 377. 
Ark.—^National Life de Accident Ins. 
Co. V. Davison. 58 S.W.2d 691, 693, 
187 Ark. 133, citing Corpus Juris. 
Ga.—Pierce v. Life Ins. Ca of Vir¬ 
ginia, ITS S.E. 189, 50 Qa.App. 337. 
Ill.—^Hartsock v. Kaskaskia Live¬ 
stock Ins. Co.. 223 IlLApp. 483. 
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has been held reasonable,®* binding,®* and enforce- held to be a condition precedent to the taking effect 
able;*® but to be enforceable it must be inserted of a binding and enforceable contract of insurance. 


in the contract by clear language.*^ 

Iowa.—Mlckel v. Mutual Life Ins. Go. 
of New York, 213 N.W. 765, 204 
Iowa 1266. 

Kan.—^Kleln v. Farmers* & Bankers* 
Life liis. Co., 297 P. 730, 132 Kan. 
748. 

Ky.—^Federal Union Life Ins. Co. v. 
Lambert 86 S.W.2d 688, 260 Ky. 
703—^American Life & Accident 
Ins. Co. V. Scruggrs. 47 S.W.2d 720, 
242 Ky. 760—Prudential Ins. Co. 
of America v. Hodge's Adm’z, 22 
S.W.2d 435, 232 Ky. 44. 

La.—Pruitt v. Great Southern Life 
Ins. Co., 12 So.2d 261, 202 La. 527, 
146 A.L.R. 1427. 

Miss.—^National Life & Accident Ins. 
Co. V. Green, 2 So.2d 838, 840, 191 
Miss. 581, citing Corpus Juris, and 
suggestion of error overruled 3 So. 
2d 812, 191 Mias. 581, 136 A.L.R. 
1610. 

Mo.—Bohannon v. Illinois Bankers' 
Life Ass'n, 20 S.W.2d 950, 223 Mo. 
App. 877. 

Tenn.—Stockstill v. Life Sc Casualty 
Ins. Co., 65 S.W.2d 243, 16 Tenn. 
App. 538—Commonwealth Life Ins. 
Co. V. Anglin, 66 S.W.2d 239, 16 
Tenn.App. 530—American Nat. Ins. 
Co. V. Taylor, 13 Tenn.App. 134. 
Tex.—Great Nat Life Ins. Co. v. 
Hulme, 136 S.W.2d 602, 134 Tex. 
539, reversing Hulme v. Great Nat. 
Life Ins. Co., Civ.App., 116 S.W.2d 
459—Southern Surety Co. v. Ben¬ 
ton, Com.App., 280 S-W. 551, re¬ 
versing. Civ.App., 267 S.W. 302— 
Texas Life Ins. Co. v. Hatch, Civ. 
App., 167 S.W.2d 802, error 
fused—^Reserve Loan Life Ins. 
Co. of Texas v. Brown, Clv.App., 
159 S.W.2d 179, error refused— 
Hughes V. American Nat. Ins. Co., 
CivA.pp., 146 S.W.2d 470—San 
Angelo Life & Accident Ass'n v. 
Haynes, Civ.App., 106 S.W.2d 863, 
error dismissed—Texas Life Ins. 
Co. V. Mansel, Civ.App., 105 S.W. 
2d 899—^American Nat. Ins. Co. v. 
Wiggins, Civ.App., 4 S.W.2d 695. 
W.Va.—^Moody v. Kentucky Central 
Life & Accident Ins. Co., 199 S.£!. 
880, 120 W.Va. 580. 

27 C.J. p 400 notes 31-33. 

Good or sound health at date of: 
Issuance see supra § 262 b. 
Payment of first premium see infira 
§ 271. 

Policy see supra § 237. 

Hot violative of publio policy 
Leu—Pruitt v. Great Southern Life 
Ins. Co., 12 So.2d 261, 202 Leu 527, 
145 A.L.R. 1427—Callan v. Mutual 
Life Ins. Co., App., 147 So. 110. 
purpose of provision 

Such a provision is for benefit of 
the company to protect it against a 
contingency which might arise dur¬ 
ing the time between the date of the 


Ordinarily it is 1 and to liability 

application and the delivery of the 
policy and to guard against the de¬ 
livery of the policy in the event 
of the death of applicant. 

Ill.—Stramaglia v. Conservative Life 
Ins, Co. of Wheeling, W. Va., 48 N. 
E.2d 719, 319 Ill.App. 20. 

Okl.—^Mid-Continent Life Ins. Co. 
V. Trumbly, 41 P.‘2d 913, 170 Okl. 
639—^Mid-Continent Life Ins. Co. 
V. House, 10 P.2d 718, 156 Okl. 285. 
Statutes held not to invalidate pro¬ 
vision 

U.S.—Mutual Trust Life Ins. Co. v. 
Ossen, C.C.A.N.Y., 77 P.2d 317, cer¬ 
tiorari denied Ossen v. Mutual 
Trust Life Ins. Co., 56 S.Ct 136. 
296 U.S. 616, 80 L.Ed. 437. 

37 C.J. p 400 note 33 [a]. 

28. Ala..—^National Life & Accident 
Ins. Co. V. Collins, 12 So.2d 353— 
Commonwealth Life Ins. Co. v. 
Harmon. 163 So. 755, 228 Ala. 377. 

Fla.—Gulf Life Ins. Co. v. Ellis. 198 
So. 836. 146 Fla. 262. 

Md.—^Baltimore Mut. Life Ins. Co. v. 
Willey, 106 A 163. 133 Md. 665. 

29. Ala.—Commonwealth Life Ins. 
Co. V. Wilkinson, 129 So. 300, 23 
Ala.App. 561. 

Miss.—^National Life & Accident Ins. 
Co. V. Green, 2 So.2d 838, 191 Miss. 
681, suggestion of error overruled 
3 So.2d 812, 191 Miss. 581, 136 A 
L.R. 1610. 

Mo.—Bohannon v. Illinois Bankers* 
Life Ass*n, 20 S.W.2d 950, 223 Mo. 
App. 877. 

Tenn.—Stockstill v. Life & Casualty 
Ins. Co., 65 S.W.2d 243, 16 Tenn. 
App. 538. 

Tex.—Great Southern Life Ins. Co. v. 
Harrington, Civ.App., 171 S.W.2d 
538. 

37 C.J. p 400 note 34. 

Application ULd policy construed 

(1) Where application provided 
that policy should not be in force 
if the applicant was not in good 
health when policy was delivered, 
word "or,** in policy clause that pol¬ 
icy should not take effect unless first 
premium had been paid and policy 
delivered within bn specified number 
of days of its date, “or** unless appli¬ 
cant was in good health at time of 
delivery, must be construed as "and,** 
in order to harmonize provisions.— 
Welsman v. Continental Life Ins. Co., 
267 S.W. 21, 216 Mo.App. 13. 

(2) A provision of the application 
that the contract shall not bind the 
company unless the applicant be in 
sound health on the date of the ac¬ 
tual delivery of the policy has been 
held to be cumulative and not to con¬ 
flict with a further provision in the 
policy providing that no obligation is 
assumed by the company unless on 
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)n the part of the company ;82 but 

the date of the policy the applicant is 
in sound health.—Ofleld v. National 
Ben. Life Ins. Co., Tex.Civ.App., 
293 S.W. 271. 

30; Ill.—^Daniels Motor Sales Co. v. 
New York Life Ins. Co., 220 Ill. 
App. 83—^Ellls V. State Mut. Life 
Assur. Co., 206 Ill.App. 226. 

Ky.—^Metropolitan Life Ins. Co. v. 
Crawford’s Adm*x, 61 S.W.2d 926, 
244 Ky. 730. 

La.—Callan v. Mutual Life Ins. Co.. 
App., 147 So. 110. 

Pa.—^Palyo v. Western & Southern 
Life Ins. Co., 174 A 640, 114 Pa. 
Super. 683. 

Tenn.—^American Nat. Ins. Co. v. 

Taylor, 13 Tenn.App. 134. 

Tex.—Hughes v. American Nat Ina 
Co.. Civ.App., 146 S.W.2d 470—San 
Angelo Life & Accident Ass'n v. 
Haynes. Civ.App., 106 S.W.2d 363, 
error dismissed. 

W.Va.—Moody v. Kentucky Central 
Life Ins. Co., 199 S.E. 880, 120 W. 
Va. 680. 

37 C.J. p 400 note 35. 

31. Ill.—^Hamer v. Globe Mut. Life 
Ins. Co., 243 Ill.App. 109. 

Kan.—^Liberty Life Ins. Co. v. Guth¬ 
rie, 84 P.2d 891, 148 Kan. 907. 
Ciontraotual nature of right 
Right of company to avoid liability 
on policy on ground that the appli¬ 
cant was not in good health when 
policy w€Ls mailed to, and received 
by, him is not statutory but con¬ 
tractual.—^Adams V. Lasalle Life Ins. 
Co., Tex.Civ.App., 99 S.W.2d 386, er¬ 
ror dismissed. 

3& U.S.—^Mutual Trust Life Ins. Co. 
V. Ossen, C.C.AN.Y., 77 F.2d 317, 
certiorari denied Ossen v. Mutual 
Trust Life Ins. Co., 56 S.Ct. 136, 
296 U.S. 616, 80 L.Ed. 437—Braman 

V. Mutual Life Ins. Co. of New 
York. C.C.AMinn., 73 P.2d 391. 

Ark.—^National Life & Accident Ins. 
Co. V. Davison, 58 S.W.2d 691, 693, 
187 Ark. 153, citing Corpus Juris 
—^American Nat. Ins. Co. v. Lacey# 
34 S.W.2d 757, 182 Ark. 1158. 

Iowa.—^Range v. Mutual Life Ins. Co. 
of New York, 249 N.W, 268. 216 
Iowa 410. 

Kan.—Nixon v. Manhattan Mut. Life 
Ins. Co. of Manhattan, 109 P.2d 
150, 153 Kan. 39. 

Miss.—^National Life Sc Accident Ina 
Co. V. Green, 3 So.2d 812, 191 Misa 
681, 186 AL.R. 1510, overruling 
suggestion of error 2 So.2d 838, 
191 Miss. 581—National Life & 
Accident Ins. Co. v. Hugger, 131 
So. 76, 158 Miss. 686. 

Okl.—American Bankers* Ins. Co. v. 

Thomas, 154 P. 44, 53 Okl. 11. 

S.C.—^Nix V. Sovereign Camp, W. O. 

W. , 185 S.E. 176, 180 S.a 168. 
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there is also authority that the provision is not a 
condition precedent's and that it is more in the 
nature of a defense than of a condition preccdent.34 
Such a stipulation has been considered not to be 
a warranty or representation,®^ but in some juris¬ 
dictions it is considered to be a warranty36 or rep- 
resentation37 within statutes providing in effect that 
the policy will be enforceable unless warranties or 
misrepresentations increased the risk of loss or con¬ 
tributed to the death of insured. 
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] The policy does not become effective or enforce- 
j able where the death of the applicant occurs be- 
j fore the delivery of the policy.^s or where delivery 
j is withheld on account of the ill health of the ap- 
j plicant.3® As a general rule, unless there is a waiv- 
! er of the condition, discussed infra § 276, or the 
j facts bring the case within the operation of an in- 
i contestable clause,'*^' even where there is a delivery, 
the policy is not eirective or enforceable where the 
applicant is not in good or sound health, within the 
meaning of the condition, at the time;^! but in 


Tex.—Texas Independence Life Ins. 
Co. V. Pickens, Civ.App., 153 S.W. 
2d 884, affirmed Pickens v. Texas 
Independence Life Ins. Co., 163 S. 
\V.2d 189, 139 Tex. 372—Hughes 
V. American Nat. Ins. Co., Civ.App., 
146 S.W.2d 470—Ofield v. National 
Ben. Life Ins. Co., Civ.App., 293 
S.'VT. 271. 

37 C.J. p 400 notes 86->38. 

XnjnixaiLOe on. animal 

Where policy provided that It did 
not take effect until delivery, while 
animal covered by policy was in good 
health and free from sickness or 
injury, recovery could not be had 
for death of mule two days before 
policy was delivered and before It 
was countersigned, the provision be¬ 
ing a condition precedent.—McCain 
V. Hartford Live Stotpk Ins. Co., 130 
S.E. 186, 190 N.C. 549. 

Other protlslons of poUoy 
Where life policy contained pro¬ 
vision that policy should be void in 
event Insured was not in good health 
at time of delivery of policy, provi¬ 
sion with respect to Insured’s good 
health was a “condition precedent” to 
policy becoming operative in first in¬ 
stance, notwithstanding another pro¬ 
vision in policy that beneficiary was 
to receive one fourth of amount oth¬ 
erwise payable in event insured 
should die within one year from ef¬ 
fective date of policy as a result of 
certain diseases.—^American Bankers 
Life Ins. Co. v. Pate, Tex.Civ.App., 
161 S.W.2d 587. 

33. Ala.—Independent Life Ins. Co. 
V. Vann, 130 So. 520, 24 Ala.App. 
93. 

3^ Ill.—Crawford v. Abraham Lin¬ 
coln Life Ins. Co., 278 IlLApp. 576 
—Fairfield v. Union Life Ins. Co., 
196 IlLApp. 7, 

35. Okl.—^United Ben. Life Ins. Co. 
v. Knapp, 51 P.2d 963, 175 Okl. 25 
—Mid-Continent Life Ina Co. v. 
House, 10 P.2d 718, 156 OkL 285. 
Tex.—Southern Surety Co. v. Benton, 
Com.App., 280 S.W. 551, reversing, 
Clv.App.. 267 S.W. 302. 

37 C.J. p 400 note 42. 

33. Ala.—National Life & Accident 
Ins. Co. V. Collins, 12 So.2d 358— 
Protective Life Ina Co. v. Fischer. 
175 So. 391, 234 Ala. 436—Common¬ 


wealth Life Ins. Co. v. Harmon, 
153 So. 755. 22S Ala. 377—Life Ina 
Co. of Virginia v. Newell. 137 So. 
16, 223 Ala. 401—Independent Life 
Ins. Co. v. Seale. 121 So. 714. 219 
Ala. 197—Reliance Life Ins. Co. v. 
Sneed, IIT So. 307. 217 Ala, 669— 
Bopker T. Washington Burial Ins. ’ 
Co. v. Williams, 173 So. 269, 27 Ala. 
App. 393—National Life & Accident 
Ins. Co. V. Cummings, 172 So. 358, I 
27 Ala.App. 355—^Independent Life j 
Ins. Co. V. Vann, 130 So. 520, 24 | 
Ala.App. 93. 

37 C.J. p 400 note 41. 

37, Mo.—Truitt V. National Life & 
Accident Ina Co., 161 S.W.2d 683. 
236 Mo.App. 10S6““Fields v. Metro¬ 
politan Life Ins. Co.. App.. 119 S. | 
W.2d 463—^Williams v. Washington j 
Nat. Ina Co.. App., 91 S.W.2d 131 j 
—^Hicks V. Metropolitan Life Ins. | 
Co., 190 S.W. 661, 196 Mo.App. 
162. 

38. U.S.—^Ratigan v. American Unit¬ 
ed Life Ins. Co., D.C.Mich.. 37 F. 
Supp. 15. 

Ala.—^Metropolitan Life Ins. Co. v. 

James, 153 So. 759, 228 Ala 383.! 
Ark.—John Hancock Mut. Life Ins. i 
Co. v. Henson, 136 S.W.2d 684, 199 ! 
Ark. 987—Riggs v. Clay County' 
Burial Ass’n, 120 S.W.2d 331, 196 
Ark, 862. 

Fla—Gulf Life Ina Co. v. Ellis, 198 
So. 836, 145 Fla. 262. 

Idaho.—Ravenscroft v. Kansas City 
Life Ina Co., 276 P. 303, 47 Idaho 
425. 

Iowa—^Hruska v. Prudential Ins. Co. 
of America, 211 N.W. 858, 203 Iowa 
1165. 

La—Callan v. Mutual Life Ins. Co., 
App., 147 So. 110. 

Mo.—^Doty V. "Western & Southern 
Life Ina Co., 16 S.W.2d 712. 223 
Mo.App. 360—^Erickson v. Missouri 
State Life Ins. Co.. App., 256 S.W. 
lOS. 

Okl.—^National Aid Life Ass*n v. 

Gregory, 63 P.2d 947, 178 Okl. 602. 
S.C.—^Wright V. Life & Casualty Ins. 
Co. of Tennessee, 192 S.E. 670, 184 
S.C. 467. 

Tenn.—Stockstill v. Life & Casualty 
Ins. Co., 65 S.Tr.2d 243, 16 Tenn. 
App. 538. 

37 C.J. p 401 note 46. 

Death before delivery generally see 
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supra subdivision a Cl) of this sec¬ 
tion. 

39. Iowa.—Range v. Mutual Life 
Ins. Co. of New York, 249 N.W. 
268, 216 Iowa 410. 

Kan.—Klein v. Farmers’ & Bankers’ 
Life Ins. Co., 297 P. 730, 132 Kan. 
74 S. 

N.C.—Gilmore v. Durham Life Ina. 

Co., 171 S.B. 57, 205 N.C. 251. 

37 C.J. p 401 note 47. 

Attempt to deliver policy 

(1) WTiere application for insur¬ 
ance specifically provided that terms 
of life policy could not be modified 
by agent, and that policy was to be 
in force only after delivery to the 
applicant, on payment of the first 
premium, applicant then being in 
good health, and applicant was not 
at his place of business when agent 
called with policy, and agent re¬ 
fused to accept premium from and 
deliver policy to one who claimed 
to be the applicant’s agent, and ap¬ 
plicant died several days later with¬ 
out policy having been delivered to 
him. company was not liable to ben¬ 
eficiary on the policy.—Dwinnell v. 
Acacia Mut. Life Ins. Co., 126 P.2d 
221, 155 Kan. 464. 

(2) Where applicant for life pol¬ 
icy made part payment on first pre- 

; mium, with understanding that ap¬ 
plicant would take policy if he could 
obtain balance of premium before pe¬ 
riod of grace expired, and took re¬ 
ceipt which recited that company in¬ 
curred no obligation unless policy 
was delivered to applicant “in per¬ 
son while in good health,” and agent 
attempted to deliver policy at appli¬ 
cant’s office, but failed, policy was 
never delivered or effective, since 
previous transaction was merely con¬ 
ditional in view of policy provisions 
and applicant's right to refuse to 
accept policy.—Monumental Life Ins. 
Co. of Baltimore v. Borders, 111 S.W. 
2d 653. 271 Ky. 294. 

40. U.S.—Mutual Reserve Fund Life 
Assoc, v. Austin, Mass., 142 F. 398, 
73 C.C.A, 498, 6 L.R.A..N.S., 1064, 
affirming. C.C., 182 F. 555. 

37 C.J. p 401 note 51. 

41. U.S.—Mutual Trust Life Ins. Co. 
V. Ossen, C.C.A.N.T.. 77 F.2d 317, 
certiorari denied Ossen v. Mutual 



§ 265 


IN8VEANCE 


44 C.J.S. 


some jurisdictions the courts take the position that 
such a stipulation only authorizes the company to 
withhold the policy in case the applicant is takesi 
ill before deliver3',42 and that a delivery without 
qualification concludes the company as to a delivery 
during the good health of insured,^ 3 except in case 
of fraud.'*^ Qn the other hand, where there is a 
delivery at a time when the applicant is in good 
health, the policy is binding and enforceable,^® not¬ 
withstanding his ill health at a later date.^® 

Tender hack of premium. To prevent recovery 
on a life policy by reason of the condition that it is 
not binding unless the applicant is in sound health 
at the date of its delivery, the company should ten¬ 
der back the premium received by it.^*^ 

In the absence of a condition of the character un¬ 
der consideration, the policy will take effect on de¬ 


livery notwithstanding the ill health of insured and 
the company will be liable thereon,^® unless it is 
entitled to avoid the contract on the ground of 
fraudulent representations or concealment, as dis¬ 
cussed infra §§ 592-607. 

(b) What Constitutes Gk)od or Sound Health 

The term "good health" or "sound health," within 
the meaning of a stipulation that the policy shall not 
become operative unless the applicant is in good health 
at the time of the delivery of the policy, means freedom 
from any serious disease such as one that affects seri¬ 
ously the general soundness of the system or that has a 
direct tendency to shorten life. 

Whether the applicant is in good health at the 
time of the delivery of the policy depends on the 
particular facts and circumstances of the case.^® 

“Good health” or “sound health,” within the 
meaning of a stipulation that a life insurance policy 


Trust Life Ins. Co.. 56 S.Ct. 186, 
266 U.S. 616, 80 L.Bd. 437—Conti¬ 
nental Illinois Nat. Bank & Trust 
Co. of Chicago V. Columbian Nat. 
Life Ins. Co., C.C.A.I 11 .. 76 F.2d 733, 
certiorari denied 66 S.Ct 138, 296 

U. S. 617, 80 L.Bd. 438. rehearing 
denied 56 S.Ct 168, 296 U.S. 662, 
80 L.Ed. 472—Chicago Gravel Co. 

V. Columbian Nat. Life Ins. Co., 
aC.A,Ill., 76 F.2d 733. certiorari 
denied 56 S.Ct 138, 296 U.S. 617. 
80 L.Ed. 488, rehearing denied 66 

. S.Ct 168, 296 U.S. 663, 80 L.Ed. 
472—^New York Life Ins. Co. v. 
Horton. C.C.A.Ala., 9 F.2d 320, fol- 
. lowed In Horton v. New York Life 
Ins. Co., 21 F.2d 1014, certiorari de¬ 
nied 48 S.Ct 322, 276 U.S. 630, 72 
L.EcL 740—^Bankers' Life Co. v, 
Guzan, D.C.Pa., 2 F.Supp. 85. 

Ala.—^National Life & Accident Ins. 
Co. V. Collins, 12 So.2d 353—Com¬ 
monwealth Life Ins. Co. v. Har¬ 
mon, 163 So. 766, 228 Ala. 877. 
Ark.—^National Life & Accident Ins. 
Co. V. Matthews. 128 S.W.2d 696, 
198 Ark. 277. 

Ind.—Western & Southern Life Ins. 
Co. V. Perslnger, 199 N.B. 880. 101 
Ind.App. 522. 

Ky.—Western & Southern Life Ins, 
Co. V. Bdelen, 95 S.W.3d 1062, 266 
Ky. 142. 

Mass.—Mutual Life Ins. Co. of New 
York V. Royal, 197 N.E. 646, 291 
Mass. 487—-Carroll v. Metropolitan 
Life Ins. Co., 164 N.B. 767, 268 
Mass. 249. 

Miss.—National Life & Accident Ins. 
Co. V. Hugger, 131 So. 75, 158 Miss. 
686 . 

Mo.—^Mack V. Western & Southern 
Life Ins. Co.. App., 58 S.W.2d 1108 
—^Doty V. Western & Southern Life 
Ins. Co., 16 S.W.2d 712, 228 Mo. 
App. 360. 

N.Y.—Prudential Ins. Co. of America 
V. Drucker, 278 N.T.S. 191, 244 
App.Dlv. 41. 


Okl.—^Home State Life Ins. Co. v. 
Turner, 88 P.2d 832, 183 Okl. 676 
—^National Aid Life Ass'n v. Greg¬ 
ory, 63 P.2d 947, 178 Okl. 602. 

Pa.—Germano v. Home Life Ins. Co. 
of America, 5 A.2d 449, 136 Pa. 
Super. 208—Landy v. Philadelphia 
Life Ins, Co., 78 Pa.Super. 47. 

S.C.—Crocker v. Life Ins. Co. of Vir¬ 
ginia. 191 aE. 312. 188 S.C. 439. 
Tenn.—^American Nat. Ins. Co. v. 

Taylor. 18 Tenn.App. 134. 

Tex.—Great Nat. Life Ins. Co. v. 
Hulme, 136 S.W.2d 602, 134 Tex. 
539, reversing Hulme v. Great Nat. 
Life Ins. Co., Civ.App., 116 S.W.2d 
469—Southern Surety Co. v. Ben¬ 
ton, Com.App., 280 S.W. 661, re¬ 
versing, Civ.App., 267 S.W. 302— 
Hunt V. W. O. W. Life Ins. Soc., 
Civ.App., 163 S.W.2d 867, error re¬ 
fused—^Phipps v. American Nat. 
Ins. Co., Civ.App.. 116 S.W.2d 800, 
error dismissed—^National Aid Life 
Ass'n V. Miller, Civ.App., 48 S.W. 
3d 623, error dismissed—^American 
Nat Ins. Co. v. Wiggins, Civ.App., 
4 S.W.2d 596—Ofleld v. National 
Ben, Life Ins. Co., Civ.App., 298 S. 

W. 271—^American Nat. Ins. Co. v. 
Crystal, Civ.App., 273 S.W. 262. 
Wash.—^Mutual Life Ins. Co. of New 
York. V. Campbell, 16 P.2d 836, 
170 Wash. 485. . J 

W.Va.—^Moody v. Kentucky Central 
Life & Accident Ins. Co., 199 S.E. 
880, 120 W.Va. 680. 

Wls.—Schilbrek v. Inter-Ocean Cas¬ 
ualty Co., 192 N.W. 466, 180 Wis. 
120 . 

87 C.J. p 401 note 49. 

False statements at time of delivevy 
A clause providing that no state¬ 
ment by applicant shall be used in 
defense to action on the policy un¬ 
less contained in the application was 
held not to preclude the company 
from using in defense false state¬ 
ments as to the health of applicant 
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I made at the delivery of the policy 
I not contained in the application, the 
policy providing that it was not in 
effect until delivery to applicant 
in same condition of health.—Massa¬ 
chusetts Mut. Life Ins. Co. v. Cren¬ 
shaw, 65 So. 66, 186 Ala. 460. 

42. Iowa.—Mlckel v. Mutual Life 
Ins. Co. of New York. 213 N.W. 
766, 204 Iowa 1266. 

N.C.—National Life Ins. Co. v. Gra¬ 
dy, 117 S.B. 289, 186 N.C. 348. 

43. Ill.—Mousette v. Monarch Life 
Ins. Co., 32 N.E.2d 1004, 309 HI. 
App. 224—James v. National Life 
& Accident Ins. Co., 265 Ill.App. 
436. 

Iowa.—Mickel v. Mutual Life Ins. 
Co. of New York, 213 N.W. 765, 204 
Iowa 1266. 

87 C.J. p 401 note 53. 

44. N.C.—^National Life Ins. Co. v. 
Grady, 117 S.E. 289, 186 N.C. 348. 

46. Ill.—Stramaglia v. Conservative 
Life Ins. Co. of Wheeling, W.Va., 
48 N.B.2d 719‘, 319 IlLApp, 20. 

37 C.J. p 401 note 55. 

46. La.—Chapman v. New York Mut. 
Life Ins. Co., 83 So. 887, 146 La. 
658. 

Tex.—^Amarillo Nat. L. Ins. Co. v. 
Brown, Civ.App., 166 S.W. 668. 

47. Ky.—^Metropolitan Life Ins. Co. 
V. Moore, 79 S.W. 219, 117 Ky. 661, 
26 Ky.Li 1613, 1748. 

48. U.S.—New York Life Ins. Co. v. 
Moats, Or., 207 F. 481, 125 C.C.A 
148. 

87 C.J. p 401 note 68. 

49 . Okl.—National Aid Life Ass*n 
V. Persing, 63 P.2d 36, 178 Okl. 
522—^National Life & Accident Ins. 
Co. V. Wicker, 43 P.2d 50, 171 Okl- 
241, 100 A.L.R. 357 —Mid-Continent 
Life Ins. Co. v. Trumbly, 41 P.2d 
913, 170 Okl. 639—Mid-Continent 
Life Ins. Co. v. House, 10 P.2d 718, 
156 OkL 285. 
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shall not take effect unless delivered during the 
good or sound health of the applicant, is a compara¬ 
tive term;®® it does not require absolute perfcc- 
tion®i or imply freedom from a slight ailment or 
temporary disorder or indisposition that docs not 
tend to weaken or undermine the constitution,®2 but 
means freedom from any grave, important, or seri¬ 
ous disease,53 such as one that affects seriously the 
general soundness and healthfulness of the sys- 
tem®^ or that has a direct tendency to shorten life.®® 
As a general rule the term means actual good 
health, rather than apparent good health or honest 
belief of the applicant that he is in good health,®® 
although the term has been held not to require free¬ 
dom from a serious disease unknown to the appli¬ 
cant and which has not manifested itself or affected 


the general soundness of his system.®’ Where the 
stipulation is considered as a warranty or repre¬ 
sentation within statutes providing in effect that the 
policy will be enforceable unless warranties or mis¬ 
representations increased the risk of loss or con¬ 
tributed to the death of insured, discussed supra 
subdivision a (5) (a) of this section, to defeat lia¬ 
bility the unsound health must have been of such 
character that it increased the risk of loss,5® or 
contributed to the death of insured,®® and the com¬ 
pany is not liable if the applicant, at the time of 
the deliver}' of the policy, is suffering from an af¬ 
fliction or disease which increases the risk of loss 
or contributes to his death,®® even though the ap¬ 
plicant has no knowledge of the unsound condition 
^ of his health.®! 


50. Tex.—Hines v. Kansas City Life 
Ins. Co.. Civ.App.. 260 S.W. 688. 

51. Tex.—Hines v. Kansas City Life 
Ins. Co., supra. 

58. U.S.—Combs v. Equitable Life 
Ins. Co. of Iowa, C.C.A.Va,, 120 
F.2d 432. aiElnninir, D.C.. 34 F.Supp. 
1002. 

Kan.—^National Reserve Life Ins. Co. 
V. Jeffries. 75 P.2d 802. 147 Kan. 
16—^Klein v. Farmers* & Bankers* 
Life Ins. Co., 297 P. 730, 132 Kan. 
748. 

Pa.—^Home v. John Hancock Mut. 

Life Ins. Go.. 53 Pa.Super. 330. 

37 C.J. p 402 note 74. 

'Words coxLstmad as ordUuudly used 
The words “good health** In Vir¬ 
ginia life policy requiring insured 
to be in good health at date of deliv¬ 
ery of policy do not mean good 
health in literal sense but in the 
sense in which they are used by the 
man in the street speaking of his 
physical condition.—Combs v. Equi¬ 
table Life Ins. Co. of Iowa, C.C.A. 
Va., 120 F.2d 432, affirming. D.C., 34 
F.Supp. 1002. 

53. Ga.—Life & Casualty Ins. Co. of 
Tennessee v. Higdon, 21 S.E.2d 276. 
67 Ga.App. 679. 

Pa.—^Home v. John Hancock Mut 
Life Ina Co.. 53 Pa.Super. 330. 

37 C.J. p 402 note 76. 

54. Ga.—^Life & Casualty Ins. Co. 
of Tennessee v. Higdon. 21 S.E.2d 
270, 67 Ga.App. 679. 

Kan.—^National Reserve Life Ins. Co. 
v. Jeffries. 76 P.2d 302, 147 Kan. 
16. 

37 C.J. p 402 note 76. 

Diseases held serious witbia. sttpula. 
tiou 

(1) Pernicious anemia.—^Klein v. 
Farmers* & Bankers* Life Ins. Co.. 
297 P. 730. 132 Kan. 748. 

<2) Heart trouble,—Great Nat. 
Life Ins. Co. v. Hulme, 136 S.W.2d 
602, 184 Tex. 589. reversing Hulme 


V. Great Nat. Life Ins. Co., Civ.App., 
116 S.W.2d 459. 

(3) Syphilis.—American Nat. Ins. 
Co. V. McKellar. Tex.Clv.App., 295 S. 
Vr. 628. 

(4) Other diseases see 37 C.J. P 
402 note 75 [b]. 

55. Ind.—^New York Mut Life Ins.' 
Co. v. Hoffman, 133 N.E. 405, 77 
Ind.App. 209. 

Kan.—National Reserve Life Ins. Co. 
V. Jeffries. 75 P.2d 302, 147 Kan. 
16—Klein v. Farmers* & Bankers* 
Life Ins. Co., 297 P. 730. 132 Kan. 
74S. 

55. U.S.—Bankers Life Co. of Des 
Moines. Iowa, v. Sone. C.C.A.Tex., 
86 P.2d iSO—^Mutual Trust Life 
Ins. Co. V. Ossen, C.C.A.N.Y., 77 j 
F.2d 317, certiorari denied Ossen v. j 
Mutual Trust Life Ins. Co., 56 j 
S.Ct. 136, 296 U.S. 616, SO L.Ed. i 
437. j 

Kan.—^National Reserve Life Ins. Co. ^ 
V, Jeffries, 75 P.2d 302, 147 Kan.; 
16—^Klein v. Farmers* & Bankers' j 
Life Ins. Co., 297 P. 730, 132 Kan. j 
748. I 

Miss.—National Life & Accident Ins. | 
Co. V. Green. 2 So.2d S38. S40. 191 j 
Miss. 5S1, citing Corpus Juris, sug- ; 
gestion of error overruled 3 So.2d! 
812. 191 Miss. 581, 136 A.L.R.) 

1510. i 

N.J.—Prahm v. Prudential Ins. Co. of j 
America. 122 A, 752. 99 N. J.Law' 
288, affirming 120 A. 918, 9S N.J. 
Law 335. . 

Tenn.—Commonwealth Life Ins. Co. 
v, Anglin. 65 S.W.2d 289. 16 Tenn. 
App. 530. 

Tex.—^American Nat. Ins. Co. v. Law- 
son, 127 S.W.2d 294, 138 Tex. 146. 
answer to certified question con¬ 
formed to. Civ.App., 129 S.W.2d 
418—Texas Life Ins. Co. v. Hatch, 
Civ.App., 167. S.W,2d 802. Error 
refused—^Hughes v. American Nat. 
Ins. Co., Civ.App,, 146 S.W.2d 470— 
American Nat. .14fe . Ins. Co. v. 
John R. Corley Co., Civ.App., 73 S. 
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W.2d 598—American Nat. Ins. Co. 
V. Jarrell, Civ.App., 50 S.W.2d 875. 
37 C.J. p 400 note 43. p 401 note 44. 

XU Oklahoma 

(1) The rule in the text has been 
applied in Oklahoma.—Home State 
Life Ins. Co. v. Turner, S3 P.2d 8S2, 
183 Okl. 575—Home State Life Ins. 
Co. V. Jennings, 64 P.2d 304. 179 
Okl. 39. 

(2) But there are also cases from 
this Jurisdiction holding that the con¬ 
dition of sound health does not re¬ 
quire that the applicant be free of- a 
latent disease of which he is wholly 
unconscious.—United Ben. Life Ins. 
Co. V. Knapp, 51 P.2d 963, 175 Okl. 
25—National Life & Accident Ins. Co. 
V. Wicker, 43 P.2d 50, 171 Okl. 241, 
100 A.L.R. 857—Mid-Continent Life 
Ins. Co. V, Trumbly, 41 P.2d 913, 170 
Okl. 639—Mid-Continent Life Ins. Co. 
V, House, 10 P.2d 718, 156 Okl. 285. 

57. Ga.—^Life & Casualty Ins. Co. of 
Tennessee v. Higdon, 21 S.E.2d 270, 
67 Ga.App. 679. 

58. Ala.—Life Ins. Co. of Virginia 

V. Newell, 137 So. 16. 223 .A.la. 401. 

69. Mo.—Truitt v. National Life & 
Accident Ins. Co., 161 S.W.2d 683. 
236 Mo.App. 10S6~—Sappington v. 
Central Mut. Ins. Ass'n, 77 S.W.2d 
140, 229 Mo.App. 222—^Bohannon v. 
Illinois Bankers’ Life Ass'n. 20 S. 

W. 2d 950, 223 Mo.App. 877. 

60. Ala.—National Life & Accident 
Ins. Co. V. Collins, 12 So.2d 353— 
Protective Life Ins. Co. v. Fischer, 
175 Se. 391, 234 Ala. 436—Common¬ 
wealth Life Ins. Co. v. Harmon, 
153 So. 755. 228 Ala. 377. 

rataUty as showing Increased risk of 
loss 

Sickness existing when policy was 
delivered which proved fatal estab¬ 
lished that sickness increased risk 
of loss.—^Llfe Ins. Co, of Virginia v. 
Newell, 137 So. 16, 223 Ala. 401. 

61. Mo.—Fields V. Metropolitan Life 
Ins. Co., App., 119 S.W.2d 463. 
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A stipulation that a life insurance policy shall 
not take effect unless delivered during the continu¬ 
ance in good health of the applicant or while he is 
in the same condition of health as on the date of 
the application or as described in the application 
fixes the standard whereby the applicant’s condi¬ 
tion of health at the time of delivery of the policy 
is to be measured and it is applicable* so as to 
prevent the policy from becoming effective and en¬ 
forceable when, and only when, there has been a 
change for the worse in the condition of the ap¬ 
plicant’s health between the date of the application 
and the date of the delivery of the policy.®^ in 
some®4 but not other®® jurisdictions the same con¬ 
struction is adopted with reference to a stipula¬ 
tion providing generally that the policy shall not 
take effect or that the company shall not assume any 
obligation unless it is delivered during the good 
health of the applicant. The rule has been held to 
apply if no medical examination, but only an in¬ 
spection, of the applicant has been made,®® but not 
to apply where neither a medical examination nor 
an inspection has been made.®^ In some jurisdic¬ 
tions the changed condition must be such as di¬ 
rectly contributed to the death of insured.®® 


Good health is not required between the date of 
the application and the date of delivery if good 
health exists on the date of delivery.®® 

(c) Delivery to or through Agent; Mailing 

A delivery of a life Insurance policy, within the 
meaning of a stipulation that the policy shall not take 
effect until It Is delivered to the applicant during his 
lifetime and good health, may take place when the poi. 
icy Is mailed to him or his agent at a time when the ap. 
plicant fa In good health. 

Where the applicant is in good health at the 
a delivery of a life insurance policy, within the 
meaning of a stipulation that the policy shall not 
take effect until it is delivered to the applicant dur¬ 
ing his lifetime and good health, may take 
when the policy is mailed to the applicant,^*) or to 
an agent,7i or when the policy is received by fhe 
agent.72 However, the mere mailing of a policy to 
an agent, without more, does not show an absolute 
intention on the part of the company to deliver 
the policy unconditionally,^* as it cannot be pre¬ 
sumed that the company intended the policy to be 
delivered even if the applicant were dead;’’* and 
there is no constructive delivery where the policy 
is mailed to an agent for delivery to the applicant 


Gd. Ala.—^Massachusettfl Mut. Life 
Ins. Co. ▼. Crenshaw, 65 So. 65, 
186 Ala. 460. 

93. U.S.—^Mutual Life Ins. Co. of 
New York, v. Frey, C.C.A.Cal., 71 
F.2d 259. 

Or.—Mutual Life Ins. Co. of New 
York V. Muckier, 21 P.2d 804, 148 
Or. 327, followed in 21 P.2d 806, 
148 Or. 335. 

87 C.J. p 402 note 79. 

94L Ga.—National Life & Accident 
Ins. Co. V. Williams, 187 S.B. 146, 
63 Ga.App. 677—Interstate Life & 
Accident Ins. Co. v. McMahon, 179 
S.B. 132. 60 Ga.App. 548—^Pierce v. 
Life Ins. Co. of Virgrlnia, 178 S.B. 
189, 50 Ga.App. 337. 

HL—Falrfl.eld v. Union Life Ins. Co., 
196 IlLApp. 7. 

Kan.—^Priest v. Kansas City Life 
Ins. Co.. 280 P. 629, 117 Kan. 1, 
denying rehearing- and modifica¬ 
tion of order 227 P. 538. 116 Kan. 
421, reheard on motion to recall 
.mandate 237 P. 938. 119 Kan. 23, 
41 AL.R. 1100. rehearing denied 
289 P. 443, 119 Kan. 284. 

Ky,—National Life & Accident Ins. 
Co. V. Jones, 18 S.W.2d 982, 280 
Ky. 222—Etter v. National Life & 
Accident Ins. Co., 15 S.W.2d 2.42, 
228 Ky. 399—^National Life & Acci¬ 
dent Ins. Co. V. Wallace, 289 S.W'. 
219i 217 Ky. 160—^Metropolitan 

Life Ins. Co. v. Walters. 286 S.W. 
262, 216 Ky. 879. 60 A.L.R. 194. 

Hiss.—^New York Life Ins. Co. v. 
Bosso, 122 So. 382, 154 Miss. 196. 


Pa.—^Hatfield v. Sovereign Camp, W. 
O.’ W., 196 A. 904, 129 Pa.Super. 
670. 

87 C.J. p 403 note 80. 
es. Neb.—^Hlnnenkamp v. Metropol¬ 
itan Life Ins. Co.. 279 N.W. 784, 
134 Neb. 846—Weddle v. Prudential 
Ins. Co. of America, 266 N.W. 624, 
130 Neb. 744. 

37 C.J. p 403 note 81. 

66. Ky.—^National Life & Accident 
Ins. Co. V. Jones, 18 S.W.2d 982, 
230 Ky. 222—^Metropolitan Life Ins. 
Co. V. Walters, 286 S.W. 262, 216 
Ky. 379. 60 A.L.R. 194. 

67. Ill.—^Auiiemma v. Western & 
Southern Life Ins. Co., App., 66 N. 
B.2d 292. 

Kan.—^National Reserve Life Ins. Co. 

V. Jeffries. 76 P.2d 302, 147 Kan. 16. 
Ky.—Western & Southern Life Ins. 
Co. V. Edelen, 96 S.W.2d 1062, 266 
Ky. 142—Metropolitan Life Ins. Co. 

V. Crawford's Adm'x, 61 S.W.2d 
926, 244 Ky. 730—^American Life & 
Accident Ins. Co. v. Scruggs, 47 S. 

W. 2d 720, 242 Ky. 760—Prudential 
Ins. Co. of America v. Hodge's 
Adm'x, 22 S.W.2d 486, 232 Ky. 44 
—^Metropolitan Life Ins. Co. v. 
Taylor's Adm'r, 293 S.W. 1061, 219 
Ky. 649. 

Miss.—^Nationea Life & Accident Ins. 
Co. V. Green, 3 So.2d 812, 191 Mias. 
681, 136 A.L.H. 1610, overruling 
suggestion of error 2 So.2d 838, 191 
Miss. 681. 

9S. Ill.—^Kroon v. Travelers' Tniy . 
Co., 7 N.B.2d 936, 290 IlLApp. 36. 

1066 


69. Tex.—American Nat Ins. Co. v. 
La Blue, Civ.App., 46 S.W.2d 731. 

OpenridoBL during intexlni 
Operation performed on insured 
after application and before delivery 
of policy did not prevent recovery on 
policy, where insured had recovered 
when policy was delivered.—Amer¬ 
ican Nat. Ins. Co. v. La Blue, supra. 

70. Ark.—^Mutual Reserve Fund Life 
Assoc. V. Farmers, 47 S.W. 850, 66 
Ark. 681. 

Ga.—Reserve Xioan Life Ins. Co. v. 
Phillips, 119 S.B. 816, 166 Ga. 872, 
reversing 113 S.B. 816, 29 Ga.App. 
99, and former judgment vacated 
120 S.B. 816, 81 Ga.App. 814. 

7L La.—Coci V. New York Life Ins. 
Co., 99 So. 871, 166 La. 1060—Chap¬ 
man V. New York Mut Life Ins. 
Co., 83 So. 887, 146 La. 668. 

72. Ga.—Glover v. New York Life 
Ii% Co., 109 S.B. 646, 27 Ga.App. 
616. 

Ky.—^Monumental Life Ina Co. of 
Baltimore v. Borders. Ill S.W.2d 
653, 271 Ky. 294. 

Miss.—New York Life Ins. Co. v. 

Smith. 91 So. 466, 125 Miss. 644. 

37 C.J. p 402 note 67. 

73. Ga—Reserve Loan Life Ina Co. 
V. Phillips. 119 S.E. 815. 156 Ga 
372, reversing 113 S.B. 815, 29 Ga 
App. 99, and former Judgment va¬ 
cated 129 S.B. 816, 81 GaApp. 314. 

74L Ga—^Reserve Loetn Life Co. 
V. Phillips, supra 
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only i£ the latter is in pood health, or if his health 
is the same as at the date of the application, and 
the condition is not fulfilled when the policy is re¬ 
ceived by the agent or at any subsequent tirneJ® 
There cannot be a delivery to an agent where the 
principal is no longer in existence.^* Where the 
stipulation provides that the polic>- must be re¬ 
ceived by the applicant while in good health, the 
mere mailing of the policy does not constitute de- 
livery.’T An agent has no authority to deliver a 
policy without a fulfillment of the condition of de¬ 
livery that the applicant be in good health or fur¬ 
nish a certificate of health at the time of deliv- 


(6) Treatment by I’;:.”sician after Medical 
Examination 

A stipulation that the policy will not take effect on 
delivery If the applicant has consulted or been treated 
by a physician between the time of the medical exam¬ 
ination and delivery of the policy is valid and enforce¬ 
able. The stipulation includes consultation or treat¬ 
ment for a serious disease but it does not include treat¬ 
ment for a trivial ailment which does not affect the risk. 

A Stipulation that the policy of insurance will not 
take effect on delivery if the applicant has consult¬ 
ed or been treated by a physician between the time 
of the medical examination and the delivery of the 
policy is valid^ft and enforceable.SO It is generally 
held to be a condition precedent,the breach of 
which prevents the policy from taking effect, but 


ery.'^S 

75. XJ.S.—^Bradley v. New York Life 
Ins. Co., C.C.A.Iowa^ 27S F. 657. 
Ark.—^National Life Ass’n of Bes' 
Moines v. Speer. 168 S.W. 1188, 
111 Ark. 178. 

Ga.—^Newton v. Gulf Life Ins. Co., 
190 S.E. 69. 55 Ga.App. 330~Pierce 
V. Life Ins. Co. of Vlrgrinia, 178 
S.E. 189. 50 Ga.App] 337. 

Idaho.—Ravenscroft v. Kansas City 
Life Ins. Co.. 276 P. 303. 47 Idaho 
425. 

Ill.—Stramaerlla v. Conservative Life 
Ins. Co. of Wheeling. W. Va., 48 
N.K2d 719. 819 IlLApp. 20—Weber 
V. Prudential Ins. Co. of America. 
208 IlhApp. 117, affirmed 120 N.E. 
291. 284 Ill. 826. 

La.—Pruitt V. Great Southern Life 
Ins. Co.. 12 So.2d 261. 202 La. 627, 
145 A.L.R. 1427, 

Mo.—Carpenter v. St. Joseph Life 
Ins, Co., 246 S.W, 623, 212 Mo.App. 
336. 

37 C.J. p 402 note 70. 

Beserved right to repudiate oontraot 
Where application, made part of 
life Insurance contract, stipulated 
that Insurance should not take effect 
until policy was delivered to, and ac¬ 
cepted by, applicant while he was 
in good health, parties Intended to 
reserve right to repudiate contract 
up until moment of its consumma¬ 
tion.—Pruitt V. Great Southern Life 
Ins. Co.. 12 So.2d 261. 202 La. 527. 
145 A.L.R. 1427. 

75. Ga.—Reserve Loan Life Ins. 
Co. V. Phillips, 119 S.E. 315, 166 
Ga. 372, reversing 113 S.E. 815, 
29 Ga.App. 99, and former Judg¬ 
ment vacated 120 S.E. 816. 31 Ga. 
App. 314. 

77. Colo.—^De Ford v. New York 
Life Ins. Co.. 266 P. 817. 81 Colo. 
518. 

78. Ala.—^Massachusetts Mut. Life 
Ins. Co. V. Crenshaw. 70 So. 768, 
195 Ala. 268. 

OkL—American Bankers’ Ins. Co. v. 

Thomas. 154 P. 44, 68 Okl. 11. 
Waiver or estoppel by acts of agent 
see infra % 276. 


Bhnitatioas on anthozlty as against 
pnhlio poUoy 

Limitations on agent's authority 
to deliver policies, unless applicant 
is in sound health at date of policy, 
are not against public policy.—Shuff 
V. Life & Casualty Ins. Co. of Ten¬ 
nessee, 114 So. €87, 164 La. 741, af¬ 
firming 6 La.App. 503. 

79, U.S.—Subar v. New York Life 
Ins. Co., C.C.A.Mich., 60 P.2d 289 
—^Hurt V. New York Life Ins. Co., 
C-C.A.Kan.. 51 P.2d 936, affirming, 
D.C., 41 F.2d 392, and rehearing 
denied, C.C.A., 53 F.2d 453, certio¬ 
rari denied 52 S.Ct 313, 285 U.S. 
541. 76 L.Ed. 934. 

ao. U.S.—Hurt V. New York Life 
Ins. Co., supra. 

Pa.—New York Life Ins. Co. v. Hart¬ 
man, Com.Pl., 20 Lehigh Co.L.J. 
229. 

Xssnanca of silbseq,neiit policy 

(1) The period of time covered in 
clause of application for family in- I 
come policies relating to consulta-; 
tions with physicians between medi- | 
cal examination and delivery of pol- i 
ides is the period between the date j 
of the medical examination for the | 
family income policies and the date ’ 
of the attempted delivery of the | 
policies, and the clause could not 
be construed to extend the period so 
as to make the delivery date of any 
other policy that might be issued 
in the future the outer limit of that 
period.—^New York Life Ins. Co. v. 
Jacob, I>.C.Mich., 42 F.Supp. 363, af¬ 
firmed, aCLA.. 123 F.2d 1016. 

(2) Where it appeared that, on 
Aug. 3, 1936, Insured made applica¬ 
tion for family income policies, that 
he rejected the policies on August 19. 
that on following September 11 and 
18 he consulted physician, that on 
Sept 19. 1936, insured accepted en¬ 
dowment policies which bad been is¬ 
sued without his knowledge at re¬ 
quest of insurer’s agent and to which 
were attached photostatic copies of 
insured^s application for the family 
income .policies, even if the applica¬ 
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tion could be considered as part of 
the endowment policies, there was 
no breach of clause in application 
that the '^insurance hereby applied 
for*’ shall not take effect unless pol¬ 
icy is delivered and then only if ap¬ 
plicant has not consulted physician 
since his medical examination.—^New 
York Life Ins. Co. v. Jacob, supra. 

81- U.S.—Combs V. Equitable Life 
Ins. Co. of Iowa, C.C.A.Va., 120 F. 
2d 432. affirming, D.C., 34 F.Supp. 
1002—Jensen v. New York Life Ins. 
Co., C.C.A.Neb., 59 F.2d 967. certio¬ 
rari denied 58 S.Ct. 80, 287 U.S. 
626, 77 L.Ed. 543—Hurt v. New 
York Life Ins. Co., C.C.A.Kan.. 51 
F.2d 936, affirming, D.C., 41 P,2d 
392, and rehearing denied, C.C.A.. 
53 F.2d 453, certiorari denied 52 
S.Ct. 313, 2S5 U.S. 541, 76 L.Ed. 
934—Brady v. John Hancock Mut. 
Ins. Co. of Boston, Mass., D.C.N.Y., 
58 F.Supp. 173. affirmed, C.C.A.. 
189 F.2d 697. 

N.Y.—Gllckman v. New York Life 
Ins, Co., 38 N.Y.S.2d 241, 265 App. 
Dlv. SS2, reargument denied 39 
N.Y.S.2d 606, 265 App.Div. 954. 

82. U.S.—Combs v. Equitable Life 
Ins. Co. of Iowa. C.C.A.Va., 120 
F.2d 432. affirming, D.C., 34 F.Supp. 
1002—^Wilder v. New York Life Ins. 
Co., C.C.A.W'is., 81 P.2d 89—New 
York Life Ins.- Co, v. Gist, C.C.A. 
Cal., 63 F.2d 732. certiorari denied 
Gist V. New York Life Ins. Co., 54 
S.Ct. 6S. 290 U.S. 651, 78 L.Ed. 664 
—Subar v. New York Life Ins. Co., 
C.C.A.Mich., 60 P.2d 239—Be Roy 
v. New York Life Ins. Co., D.aPa., 
52 P.2d 894. affirmed, C.C.A., 61 F. 
2d 817—^Hurt v. New York Life 
Ins. Co., aC.A.Kan.. 51 F.2d 936, 
affirming, D.C., 41 F.2d 392. and re¬ 
hearing denied. O.C.A., 53 F.2d 

453, certiorari denied 52 S.Ct 313, 
285 U.S. 641, 76 L.BdL 934—New 
York Life Ins. Co. v. Griffith. CC 
A. Kan., 35 F.2d 945—Brady v. 
John Hancock Mut. Ins. Co. of Bos¬ 
ton, Mass., D.C.N.Y.. 53 F.Supp. 
173, affirmed, C.C.A.. 139 F.2d 697. 
Miss.—^New York Life Ins. Co. ▼. 
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there is some authority that it does not constitute 
a condition precedent,and, if the company deliv¬ 
ers the poHcy without making inquiry as to wheth¬ 
er or not insured has consulted a physician, the 
delivery will be held conclusive as to the comple¬ 
tion of the contract notwithstanding insured has 
consulted a physician since the medical examina¬ 
tion and before delivery of the policy.84 
The legal effect of the consultation depends on 
the nature thereof.85 The stipulation includes treat¬ 
ment or consultation for a serious disease,but it 
does not include treatment or consultation’ for a 
trivial ailment which does not affect the risk un¬ 
dertaken by insurer.8^ 

b. Acceptance 

Th« acceptance of an Insurance policy must be un¬ 
conditional, but It need not be by formal act. Recep¬ 
tion and retention of the policy without objection beyond 
a reasonabl'e time may be deemed to be an acceptance. 

Whether or not a policy of insurance has been 
accepted is a question of fact.** To complete a con¬ 
tract of insurance by acceptance of the policy, the 
acceptance must be unconditional, 8 9 and must be 


made by a person possessing authority to accept®® 
The taking delivery of the policy from the company 
by insured constitutes an act of acceptance for lie 
named beneficiaries.®^ 

The acceptance of the policy need not be by a 
formal act.®® A mere intention to accept is not 
sufficient,®® but where by the terms of the applica¬ 
tion only nonacceptance of the policy need be com¬ 
municated, insured may accept the policy by a mere 
mental determination so to do.®^ - Insured may ac¬ 
cept the policy by communicating to an agent or 
representative of the company , his intention to ac- 
cept®5 or to retain the policy,®® or by directing and 
acquiescing in the deposit of the policy, together 
with other private papers of insured, in a safe by 
the soliciting agent.®^ The mere receipt and reten¬ 
tion of the policy by a person proposed to be in¬ 
sured, for the purpose of determining whether he 
will accept it, does not conclude the contract,®® 
for in the absence of an agreement to the contrary 
he has a reasonable time to accept or reject the 
policy.®® Where applicant desires to repudiate the 
contract, he should return the policy,^ for his re- 


Gresham. 154 So. 547. 170 Miss. 

211 . 

N.T.—Gllckman v. New York Life 
Ins. Co..’38 N.Y.S.2d 241. 265 App. 
Dlv. 882, rearsrument denied 39 
N.T.S.2d 606, 265 App.Dlv. 954— 
New York Life Ins. Co. v. Watkin, 
241 N.Y.S. 441, 229 App.Dlv. 211, 
affirmed 177 N.E. 164, 256 N.Y. 618 
—Goldman v. New York Life Ins. 
Co., 278 .N.Y.S. 161, 132 Misc. 289. 
affirmed 278 N.Y.S. 382. 242 App. 
Dlv. 665—Polachek v. New York 
Life Ins. Co.. 270 N.Y.S. 884, 151 
Misc. 172. affirmed 277 N.Y.S. 965. 
243 App.Div. 692. 

83. Ill.—^Hungate v. New York Life 
Ins. Co., 267 Ill.App. 257. 

Disease contracted since applioatfon 
Such provision may be construed 
to mean that applicant must not 
have consulted a physician In regard 
to a disease contracted since the 
making of the application and before 
delivery of the policy.—^Hungdte v. 
New York Life Ins. Co., supra. 

34, Ill.—^Hungate v. New York Life 
Ins. Co., supra. 

35. U.S.—Combs v. EquI table Life 
Ins. Co. of Iowa, C.C.A.Va.. 120 F. 
2d 432, affirming. D.C., 84 F.Supp. 
1002. 

36; U.S.—Combs v. Equitable Life 
Ins. Co. of Iowa, supra. 

87. U.S.—Combs V. Equitable Life 
Ins. Co. of Iowa, supra. 

Ga.—New York Life Ins. Co. v. Wat¬ 
son, 172 S.SL 602, 48 Oa.App. 211. 
111.—^Hungate v. New York Life Ins. 
Co... 267 ULApp, 257.. 

88. Smith • v. Provident Sav. 


Life Assur. Soa, Ohio, 65 F. 765, 
18 aCA. 284. 

32 C.J. p 1128 note 76. 

89. Mo.—Missouri State Life Ins. 
Co. V. Salisbury. 218 S.W. 786, 279 
Mo. 40. 

N.Y.—Hamlckell v. New York Life 
Ins. Co., 18 N,B. 682, 111 N.Y. 890„ 
2 L.R.A. 150, affirming 40 Hua 658. 
Okl.—Illinois Life Ins. Co. v. Sharp, 
54 P.2d 1048, 176 Okl. 226. 
Oondltlon as to loan 
Where applicant received the poli¬ 
cy into her possession on a condition 
that the company should make her a 
loan, which had been promised as 
additional consideration for her tak¬ 
ing out the policy, and the company 
refused to make the loan, the ac¬ 
ceptance was not eifective.—Key v. 
National Life Ins. Co.. 78 N.W, 68. 
107 Iowa 446. 

CtondltiOA that ben eflo iaries be chang¬ 
ed 

An acceptance of the policy on con¬ 
dition that the beneficiaries shall 
be changed does not. until approved 
by the company, close the contract. 
—^Equitable Life Assur. Soc. v. Mc- 
I Elroy, Mo., 83 F. 631, 28 C.C.A. 365. 

90. Ind.—^New v. Germania Fire Ins. 
Co.. 85 N.E. 708, 171 Ind. 83. 181 
Am.S.R. 246. 

32 C.J. p 1128 note 77. 

91. ' Vt.—^Ferguson v. Phoenix Mut. 
Life Ins. Co., 79 A. 997. 84 Vi 350, 
35 L.RJV..N.S., 844. 

92. La.—^Long v. Home Ind^emnity 

Co. of New York, App., 169 So. 
154;-* - ' . 
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Mo.—^Lyke v. American Nat Assur. 

Co., App., 187 S.W. ,266. 

‘WMtten aooeptanoe 
Where neither policies nor appli¬ 
cation therefor made execution oT 
written acceptance of .policies by 
insured a condition to their becom¬ 
ing effective, beneficiaries and insur¬ 
ed, who did not know that agent's au¬ 
thority to deliver policies was limit¬ 
ed to delivery on insured's written 
acceptance thereof, were not bound 
by limitations.—^Mutual Life Ins. Co. 
of New York v. Frey, C.C.A.Cal., 71 
F.2d 259. 

93. Ind.—New v. Germania Fire Ins. 
Co.. 85 N.B. 703. 171. Ind. 38. 131 
Am.S.R. 245. 

94h Mo.—^Pauley v. Business Men's 
Assur. Co. of America, 261 S.W. 
340, 217 Mo.App. 302. 

96. Wls.—^De Groot v. Mutual Life 
Ins. Co. of New York, 190 N.W. 
443, 179 Wls. 202. 

96. Wash.—Finley v. Western Em¬ 
pire Ins. Co.. 126 P. 1012, 69 Wash. 
673. 

97- Mo.—^Bell v. Missouri State Life 
Ins. Co.. 149 S.W. 88. 166 Mo.App. 
390. 

98. Ind.—^New v. Germania Fire Ina 
Co., 86 N.B. 708, 171 Ind. 88, 131 
Am.S.R. 245. 

Wis.—Nutting v. Minnesota Fire In«- 
Co., 73 N.W. 482, 98 Wis. 26. 

32 C.J. p 1128 note 82 [a]. 

99u Gra. —Jones v. Gilbert, 20 SJ8S. 48, 
98 Ga. ,604. 

1. Ark.—^American . Ins. Co. v.'Dll- 
lahunty. 117 S.W. 245. 89 Ark. 416. 
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ception and retention of it without objection be- i 
yond a reasonable time is deemed to be an accept¬ 
ance of it b}' him,2 even where the policy does not 
conform to the terms of the application,3 and in¬ 
sured has not read the policy.-* Retention of the 
policy does not constitute an acceptance where there 
is an express refusal to accept in any form.5 

The assent of insured, such as to make a bind¬ 
ing contract, may be shown without proof of actual 
receipt of the policy.® A sufficient acceptance may 
consist of an examination and approval of a sample 
policy at the time of the making of the application." 
A contention that a substituted policy has not been 
accepted will not be upheld where the substituted 
policy, except as to changes requested by insured, 
corresponds in every stipulation with the policy 
originally accepted but a written receipt and ac¬ 
ceptance of the original policy cannot be deemed to 


i be an acceptance of a new and corrected policy sub¬ 
sequently delivered.® 

§ 266. - Effect 

a. Delivery 

b. Acceptance 

a. Delivery 

The unconditional delivery of an In&urance policy 
correaponding with the terms of the application ordi¬ 
narily consummates the contract, and the policy as de¬ 
livered becomes the final contract between the parties. 
Where the parties so intend, the insurance becomes ef¬ 
fective at the time of the delivery of the policy. 

Where under the circumstances an acceptance of 
the policy is not necessary, within the rules dis¬ 
cussed supra § 264. in the absence of fraud,^® the 
unconditional delivery of a policy corresponding 
with the terms of the application consummates the 
contract.il Where fraud is not shown, deliver}- of 


Sruumlaaion to moxtffageo 

Insured, who received policy of Are 
insurance and without request for 
time to examine It sent it to mort¬ 
gagee of premises on same day, 
accepted it in accordance with its 
terms.—^Long v. Agricultural Ins. 
Co,, 158 N.E. 792, 257 Mass. 240. 

BeteiLtloiiL beyond stipulated ttme 
Provision In application for health 
policy, permitting examination of 
policy for ten days, was for insured's 
sole beneflt, and, by retaining policy 
beyond such period without advising 
insurer of rejection, insured accepted 
policy.—Schmith v. Union Mut. Cas¬ 
ualty Co., 247 N.W. 655, 216 Iowa 936. 

Aooeptaaoe of xldex 
Where insured stated In life pol¬ 
icy application that in case of ac¬ 
cident In connection with aircraft 
he would waive insurance, but policy 
contained rider merely limiting in¬ 
surer's liability on policy in event of 
death from use of aircraft, insured 
by retaining policy and rider with his 
name typewritten thereon in sp€u:e 
for his signature "adopted" the type¬ 
writing as his signature, and since 
insured was not Informed that any 
other form of signature was required, | 
the rider became a part of the In¬ 
surance contract without further ac¬ 
ceptance thereof by insured.—^New 
York Life Ins. Co. v. Rogers, C.C.A. 
Ariz., 126 F.2d 784. 

2. Ark.—G. Pugh &* Co. v. Ahr¬ 
ens, . 10 ■ S.W.2d 873, 178 Ai*. 230 
—^People's Sav. Bank v. Raines, ’2 
S.W.2d 20, 175 Ark. 1155. 

Lsl —Long V. Home Indemnity C,o. 
of New York, App., 169 So. 154, 
156, quoting Oozpne yurls—^Han¬ 
over Fire Ins. Co. v. Southern 
Amusement Co., App., 150 -So. 92, 
transferred, see 146 So. 316, 176 
La. 681. 


Mass.—Watkins v. Bowers, 119 Mass. 
883. 

Mo.—Steward v. Mutual Life Ins. Co. 

of Baltimore, App.. 127 S.W.2d 22.1 
N.C.—State Distributing Corporation! 
v. Travelers Indemnity Co., 30 S.E. 1 
2d 377, 224 N.C. 370. 

82 C.J. p 1125 note 84—26 C.J. p 59 
note 5. 

QuMtioxL of law 

The time within which one must 
reject a policy of insurance or be 
bound by its terms may be a ques¬ 
tion of law.—Steward w Mutual Life 
Ins. Co. of Baltimore, Mo.App., 127 
S.W.2d 22. 

BetentloxL fox partlenlar periods of 
time held acceptaace ] 

(1) Over five weeks.—Mowles v.; 

Boston Ins. Co., 115 N.E. 666, 226 j 
Mass. 426. s 

(2) Over two months.—People's) 
Sav, Bank v. Raines, 2 S.W.2d 20,' 
175 Ark. 1165. 

(3) Five months.—State Distribut¬ 
ing Corporation v. Travelers Indem¬ 
nity Co., 80 S.E.2d 377, 224 N.C. 370. 

3. Ark.—Inter-Southem Life Ins.; 
Co. V. Holzhauer, 9 S.'V^^2d 26, 177 
Ark. 927—People's Sav. Bank v. 
Raines, 2 S.W.2d 20, 175 Ark. 1155. 
Mo.—Neuner v. Gove, App., 133 S.W'. 
2d 689. 

N.C.—State Distributing Corporation 
v. Travelers Indemnity Co., 30 S.E. 
2d 377, 224 N.C. 370. 

32 C.J. p 1129 note 85. 


Indemnity Co.. 132 A. 106, 102 N.J. 
Law 85—Pacific Mut Life Ins. Co. 

V. Rosenthal, 192 A. 742, 122 N.J. 
Eq. 155. 

Tex.—^American Nat. Ins. Co. v. Hu¬ 
ey, Com.App., 66 S.W.2d 690, re¬ 
versing Huey V. American Nat. 
Ins. Co., Civ.App.. 45 S.W.2d 340. 
CommeneemexLt of reasonable time 
The reasonable time within which 
applicant for insurance must notify 
insurer of rejection of policy which 
does not conform to terms of agree¬ 
ment with agent begins to run 
when applicant receives the policy.— 
State Distributing Corporation v. 
Travelers Indemnity Co., 30 S.E.2d 
377, 224 N.C. 370. 

4. Mo.—Neuner v. Gove, App., 133 

S.W.2d 6S9. 

Failure to read policy as freeing in¬ 
sured from its provisions see infra 
S 266 b. 

5. Ark.—Gray v. Blackwood, 174 S. 

W. 541, 117 Ark. 100, 

Mass.—Watkins v.'lBowers, 119 Maas. 
3S3. 

6. Me.—^Blanchard v. Waite, 2S Me. 
51, 48 Am.D. 474. 

7. IlL—^\\’enz V. Business Men's As¬ 
soc., 212 i:i.App. 3S1. 

8. La.—Hanover Fire Ins. Co. v. 
Southern Amusement Co.. App.. 150 
So. 92, transferred, see 146 So. 316, 
176 La. 631. 

I 9. N.T.—Priddy v. Baum, 140 N.Y.S. 
I 4 SI. 79 Misa 607. 


Prompt notifleatioa of xefosal 

If the policy does not contain the 
stipulations agreed to be contained 
therein, insured must promptly noti¬ 
fy Insurer of his refusal to accept 
It 

Mo.—Steward v. Mutual Life Ins. Co. 
of Baltimore, App., 127 S.W.2d 
22 . 

N.J.—Crescent Ring Co. v.. Travelers' 


10. N.C.—^W'-aters v. Security Life & 
Annuity Co., 57 S.E. 437, 144 N.C 
663, 13 L.R.A..N.S., 805. 

32 C.J. p 1129 note 89. 

IL Cal.—Fageol Truck & Coach Co. 
V. Pacific Indemnity Co., 117 P.2d 
661. IS Cal.2d 731, prior opinion, 
App., 110 P.2d 1085—Blair v. New 
York Life Ins, Co.. 104 P.2d 1075, 
40 Cal.App.2d 494—Hill v. Indus- 
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the policy may be conclusive proof that the contract 
is completed and in effect,and conversely inten¬ 
tional nondelivery of a policy because of nonpay¬ 
ment of premium and acquiescence by applicant may 
be sufficient to show that the contract was not com- 

pleted.i3 

In the absence of facts justif 3 dng reformation, 
where delivery is sufficient to consummate the con¬ 
tract, the policy as delivered becomes the final con- 
.tract between the parties^^ and supersedes all pre¬ 
liminary agreements and negotiations.^^ By the de¬ 
livery of the policy to him insured is put on notice 
of the conditions therein expressed.^® 

Delivery of the policy as waiver or estoppel is 
considered infra §§ 274-276. 


Effective date of insurance. Where the parties 
expressly or impliedly indicate that such is their in¬ 
tention, the insurance becomes effective at the time 
of the delivery of the policy,i7 even though the date 
of the policy does not correspond with the date of 
the delivery.18 The effective date of the policy does 
not depend on the time of delivery if the parties 
have agreed on another date,i® and the policy is 
effective from the time agreed on, although it is not 
delivered until after loss.^o When so stipulated, 
the policy on delivery may take effect as of a pre¬ 
vious date.21 

b. Acceptance 

In the absence of fraud or mistake, a policy of In¬ 
surance, on acceptance thereof, constitutes a valid and 


tilal Accident Commission, 61 P.2d 
1126. 10 CaJ.App.2d 178—Bloom v. 
Pacific Mut. Life Ins. Co. of Cal¬ 
ifornia, 259 P. 496, 85 Cal.App. 419. 
Ky.—^Hartford Plre Ins. Co. v. Prath¬ 
er. 291 S.W. 9, 218 Ky. 169. 

Wls.—^Roemke v. Home Mut. Ins. Co., 
267 N.W. 7. 222 Wls. 96- 
32 C.J. p 1129 note 90. 

IS. N.C.—Rayburn v. Pennsylvania 
Casualty Co.. 54 S.B. 283. 141 N.C. 
425. 

1 C.J. p 408 note 60. 

18. Minn.—Sawyer v. Mutual Life 
Ins. Co. of New York, 207 N.W. 
307. 166 Minn. 207. 

14. MiGh.<—Serblnoff v. Wolverine 
Mut Motor Ins. Co., 218 N.W. 776, 
242 Mich. 394. 

Minn.—^Lundman v. U. S. Fidelity &! 
Guaranty Co., 204 N.W. 169, 163 
Minn. 303. 

Failure to litigate Issue of reforma- 
tlou 

Where plaintiff sued on oral con¬ 
tract of insurance for loss not cover¬ 
ed by written contract Issued In pur¬ 
suance of oral contract and express¬ 
ly declined to litigate issue for ref¬ 
ormation of policy, defendant was 
entitled to verdict—Lundman v. U. 
S. Fidelity & Guaranty Co., supra. 

15. Ga.—^Helsley v. Allied American 
Mut Fire Ins. Co., App., 30 S.B.2d 
285. 

Mass.—^Hlgglnson v. Dali, 13 Mass. 
96. 

Mich.—^Rossbach v. Continental Ins. 
Co. of City of New York, 26? N.W. 
802. 276 Mich. 122. 

16. U.S.—Wyss-Thalman v. Mary¬ 
land Casualty Co.. C.C.Pa.. 198 F. 
65, error dismissed 193 F. 53, 113 
C.aA. 383. 

17. U.S.—^Williams v. Bmployers* 
Liability Assur. Corporation, Lim¬ 
ited of London, England, C.C.A. 
Tex., 69 F.2d 285. 

Colo.—Shlnall v. Prudential Ins. Co. 
of America. 14 P.2d 188, 91 Colo. 
194. 


Mo.—Tabler v. General American 
Life Ins. Co., 117 S.W.2d 278, 342 
Mo. 726—^National City Bank of 
St Louis v. Missouri State Life 
Ins. Co.. 67 S.W.2d 1066. 332 Mo. 
182—^Robb V. Metropolitan Life 
Ins. Co., App., 170 S.W.2d 101— 
Williams v. Washington Nat. Ins. 
Co.. App., 91 S.W.2d 131—Chestnut 
V. Security Mut. Life Ins. Co.. 232 
S.W. 203. 208 Mo.App. 130. 

Pa.—^Pennsylvania Co. for Insurance 
on Lives and Granting Annuities 

V. Home Ins. Co. of America. 146 
A. 286, 296 Pa. 286. 

S.D.—Haynes v. Midland Nat Llfe| 
Ins. Co., 244 N.W. 110, 60 S.D, 212. 
Tex.—Great American Ins. Co. v. D. 

W. Ray & Son, Com.App.. 16 S.W. 
2d 223, modifying, Clv.App., 4 S.W. 
2d 88, and rehearing denied. Com. 
App., 17 S.W.2d 779. 

Commencement of risk generally see 
infra §§ 329-335. 

Extent to which principle applied 
The principle that effective date 
of life policy depends on its de¬ 
livery to Insured is applied only 
where policy contains provision mak¬ 
ing insurance effective on delivery 
of policy, or policy is ambiguous and 
uncertain as to effective date.—^Eyr- 
ing V. Kansas City Life Ins. Co., 129 
S.W.2d 1086. 234 Mo.App. 328. 

18. Ill.—Rogers v. Western & South¬ 
ern Life Ins. Co.. 280 Ill.App. 547. 
Mo.—McQueeny v. National Fidelity 
Life Ins. Co., 166 S.W.2d 461, 360 
Mo. 469—Glosch v. Central Life 
Ins. Co. of Illinois, App., 176 S.W. 
2d 46—Wilson v. Kansas City Life 
Ins. Co., 128 S.W.2d 319, 288 Mo. 
App. 1006—^Kllnkardt v. Crescent 
Ins. Co., App., 47 S.W.2d 210. 

Tex.—Guardian Life Ins. Co. of Tex¬ 
as V. Johnson, Civ.App., 172 S.W.2d 
998, error granted. 

Error In stamped date of delivery 
Stamping of date, two days later 
than that on which life Insurance 
policy was delivered to insured, in 
attestation clause after printed 
words, **the said . . . Inadrance 
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company has . . . signed and de¬ 
livered this policy on,” was held 
obvious error, which may be disre¬ 
garded in passing on contention that 
policy did not become effective until 
date stamped after Insured's death. 
—Williams v. Washington Nat. Ina 
Co., Mo.App., 91 S.W.2d 131. 

19. U.S.—Shira v. New York Life 
Ins. Co., C.C.A.Okl., 90 F.2d 963, 
affirming, D.C., 15 F.Supp. 269. 

Mo.—^Byrlng v. Kansas City Life 
Ins. Co., 129 S.W.2d 1086, 234 Mo. 
App. 828. 

Pa.—Germano v. Home Life Ins. Co. 
of America, 5 A.2d 449, 136 Pa. 
Super. 208—Potts v. Metropolitan 
Life Ins. Co., 2 A.2d 870, 138 Pa.Su- 
per. 397. 

sa Ark.—^Fireman's Fund Ins. Co. v. 
Leftwlch, 90 S.W.2d 497, 192 Ark. 
159. 

CaL—^Marderosian v. National Cas¬ 
ualty Co., 278 P. 1093, 96 Cal.App. 
295. 

S*C.—Simons v. American Fire Un¬ 
derwriters of American Indemnity 
Co., 27 S.B.2d 809, 203 S.C. 471. 

21. Mo.—Prange v. International 
Life Ins. Co. of St. Louis, 46 S.W. 
2d 623, 829 Mo. 661, 80 A.L.R. 950. 
Apparent oonfiiot In terms of policy 
Where an Indorsement on the 
back of the policy stated that the 
insurance was to take effect on a 
certain date, and the policy itself 
contained a provision that it was to 
take effect on the same date, hut 
contained a further provision that 
it was not to take effect until is¬ 
sued and delivered, it was held that 
the contract became complete only 
on its issuance and delivery, but twt, 
having once been delivered, it would 
relate back to the particular date 
mentioned in the Indorsement and 
policy, and, where an injury was re¬ 
ceived subsequent to such date, but 
before the delivery of the policy, a 
liability arose.-^-Gordon v. U. S. 
Casualty Co., Tenn.Ch.App., 54 S.W. 
98. 
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binding contract, superseding ail preliminary agreements ■ 
and negotiations. The policy does not become effective j 
until acceptance when it is so agreed by the parties. ; 

In the absence of fraud or mistake ,22 a policy of 
insurance, on acceptance thereof, constitutes a val¬ 
id and binding contract ;23 it is the final contract 
between the parties,superseding all preliminary 


agreements and negotiations,25 and all prior parol 
negotiations, understcandings, and agreements will 
be considered as merged in the policy.26 As a gen¬ 
eral rule, even though insured does not read or 
examine the policy,2" and the policy does not cor¬ 
respond with the preliminary negotiations,-^ in¬ 
sured, by acceptance of the policy is bound by,-^^ 


22 . U.S.—Carson v. Home Fire & 
Marine Ins. Co., C.C.A.Fla., 89 F. 
2d 50. 

26 C.J. p 69 note 80—32 C.J. p 1129 
notes 92, 98. 

Reformation for fraud or mistake 
see Infra §S 278-280. 

Frandnleiit misrepresentations as 
to the terms of the policy may be 
shown.—Illinois Bankers' Life Ass’n 
V. Dodson. Te3c.Clv.App., 189 S.W. 992 
—26 C.J. p 69 note 81. 

23. U.S.—^New York Life Ins. Co. v. 
Fletcher, Mo., 6 S.Ct. 887, 117 U.S. 
519, 29 L.Ed. 934—^^tna Ins. Co. v. 
Webster, Mich., 73 U.S. 129, 6 Wall. 
129, 18 L.Ed. 888—Mutual Life Ins. 
Co. of New York v. Kelly, Iowa, 
114 F. 268. 62 C.C.A. 164—McMas- 
ter V. New York Life Ins. Co., 
Iowa, 99 F. 866, 40 C.C.A. 119, re¬ 
versed on other grrounds 22 S.Ct. 
10, 183 U.S. 25. 46 L.Ed. 64—Lee 
V. Guardian Life Ins. Co., C.C.Cal., 
16 F.Cas.No.8,190. 

Cal.—TafiC V. Atlas Assur. Co., 187 P. 
2d 483, 58 CaLApp.2d 696—Bloom 
V. Pacific Mut Life Ins. Co. of 
California, 259 P. 496, 85 CaJ.App. 
419. 

Ga.—Johnson v. White, 48 S.E. 426, 
120 Ga. 1010. 

La.—^Barnett v. Vaccaro, 4 La.App., 
Orleans, 175. 

N.C.—Roddey v. Talbot. 20 S.E. 376, 
116 N.C. 287. 

Pa.—Mecke v. Life Ins. Co, of New 
York. 8 Phila. 6, 27 Leff.Int. 5. 
Tenn.—Woodfln v. Neal, 65 S.W.2d 
212, 216, 16 Tenn.App. 481, citlnsr 
Oorpns Jozls. 

Wis.—^Hutson v. Jenson, 85 N.W. 689, 
110 Wis. 26. 

26 C.J. p 59 note 96—82 C.J. p 1129 
note 94. 

If the policy Is not accepted, the 
signinsr of the application and the 
execution and tender of the policy 
do not necessarily prove a com¬ 
pleted contract of insurance.—^Hog- 
ben V. Metropolitan Life Ins. Co., 38 
A. 214, 69 Conn. 503, 61 Am.S.R. 
58. 

24. U.S.—El Dia Ins. Co. v. Sin¬ 
clair, N.Y., 228 F. 833, 143 C.C.A. 
231. 

N.C.—^McNecd v. Life & Casualty Ins. 
Co. of Tennessee, 135 S.E. 300, 192 
N.C. 450. 

Oonolnsive effect 

The acceptance of the policy ren¬ 
ders It conclusive as to the engage¬ 
ments of both parties in respect of 


the obligations declared In it.—Fi- f 

delity & Casualty Co. v. Fresno, 

Flume & Irrigation Co.. 119 P. 646. i 

161 Cal. 466. 37 L.R.A..N.S., 322. j 

25. U.S.—Peet v. Peoria Life Ins. | 
Co., D.C.Tex.. 16 P.2d 928. I 

—Greenlaw v. Aroostook County [ 
Patrons’ Mut. Fire Ins. Co., 105 A. j 
116. 117 Me. 514. ; 

Mass.—Mowles v. Boston Ins. Co.. J 
115 N.E. 666, 226 Mass. 426. ! 

Or.—^Lane v. Brotherhood of Locomo- j 
tlve Englnemen and Firemen, 73 P. 1 
2d 1396, 157 Or. 667—Greenberg v. 
German American Ins. Co., 163 P. 
820. S3 Or. 662. rehearing 160 P. 
536, 83 Or. 662. 

32 C.J. p 1129 notes 96, 97. 

Policy as superseding temporary or 
preliminary' contract of insurance 
generally see supra 9 230. 

Issuance and acceptance of policy as 
terminating liability under execu-1 
tory contract to insure see supra 
S 229. 

2a U.S.—Mutual Life Ins. Co. of 
New York v. Latimer, D.C.Cal.. 23 
F.Supp. 259—^Kentucky Vermillion 
Min. & Concentrating Co. v. Nor¬ 
wich Union P. Ins. Soc., Wash., 146 
P. 695, 77 C.C.A. 121. 

Mo.—^Bramble v. Kansas City Life 
Ins. Co.. 160 S.W.2d 746. 349 Mo. 
318. 

N.C.—Jones v. Gate City Life Ins. 
Ca. 4 S.E.2d S4S, 216 N.C. 300. 

Merger of parol stipulations and 
agreements in policy generally see 
supra 5 250. 

27. Cal.—^Madsen v. Maryland Cas¬ 
ualty Co. of Baltimore. 142 P. 51, 
163 CaL 204—Taff v. Atlas Assur. 
Co., 137 P.2d 483, 58 Cal.App.2d 
696—^Kahn v. Royal Indemnity Co., 
178 P. 381, 39 CaLApp. ISO. 

La.—O’Pry Insurance & Real Estate 
Agency v. Lanier Auto Specialty 
Co., 3 La.App. 61S. 

Mass.—Cass v. Lord, 128 N.E. 716, 
236 Maas. 430. 

N.H.—^Karp v. Metropolitan Life Ins. 
Co., 164 A. 219, 86 N.H. 124. 

N.J.—^Pisker v. Metropolitan Life Ins. 
Co., 181 A. 31. 115 N.J.Law 582, 
101 A.L.R. 1133. 

N.Y.—^Davem v. American Mut. Lia¬ 
bility Ins, Co.. 241 N.Y. 318, 43 A. 
L.R. 522, 150 N.E. 129, affirming 
209 N.Y.S. 818, 214 App.Div. 754 
—^Metzger v. .^na Ins. Co., 240 N. 
Y.S. 755, 229 App.Div. 26. 

Tex.—^American Nat. Ins. Co. v, 
Huey, C<»m.App., 66 S.W.2d 690, 
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reversing Huey v. American Nat. 
Ins. Co., Clv.App., 45 S.W.2d 340 
—Texas Prudential Ins. Co. v. 
Howell, Civ..Vpp., 119 S.W.2d 1100 
—Home Ins. Co. v. Bennett, Civ. 
App,. 9 S.W. 2d 4 S 2—Texas State 
Mut. Fire Ins. Co. v. Law, Clv..\pp., 
3 S.W.2d 5u5. reversed on other 
grounds Law v. Texas State Mu¬ 
tual Fire Insurance Co., Oom.App., 
12 S.W.2d 539. rehearing denied 16 
S.W.2d 277—^American Nat. Ins. 
Co. V. Ball. Civ.App.. 21S S.W. 71 
—Indiana & O. Live Stock Ins. Co. 
V. Keiningham. Civ.App., 161 S.W. 
384. 

Wash.—^Abelson v. Fidelity & Casu¬ 
alty Co. of New York, 2 P.2d 272, 
164 Wash. 20. 

28. Iowa.—Chambers v. Home Mut. 
Ins. Ass'n, 242 N.W. SO. 214 Iowa 
1353. 

N.J.—Pisker v. Metropolitan Life 
Ins. Co., ISl A. 31. 115 N.J.Law 
582. 101 A.L.R. 1133. 

28. U.S.—^Travelers Ins. Co. v. 
Wolfe, C.C.A.Ohio, 78 P.2d 78, cer¬ 
tiorari denied Wolfe v. Travelers 
Ins. Co.. 56 S.Ct. 158. 296 U.S. 635, 
SO LEd. 452. 

Ill,—Spence v. Washington Nat. Ins. 
Co., 50 N.E.2d 128, 320 llLApp. 149 
—Rozgis V. Missouri State Life 
Ins. Co., 271 IlLApp. 155—Gregorlc 
V. Prudential Ina Ca. 165 IlLApp. 
570. 

Kan.—^Kennedy v. Farmers’ Alliance 
Ina. Co.. 275 P. 214, 127 Kan. 768. 
Ky.—Svea Fire & Life Ins. Co. v. 
Poxwell, 27 S.W.2d 675, 234 Ky. 95 
—Niagara Fire Ina Co. v. Mullins. 
291 S.W. 760, 218 Ky. 473. 

La—O'Pry Insurance & Real Estate 
Agency v. Lanier Auto Specialty 
Co., 3 LaApp. 618. 

Minn.—Hayfleld Farmers Elevator & 
Mercantile Co. v. New Amsterdam 
Casualty Co., 282 N.W. 265, 203 
Minn. 522. 

Mo.—Neuner v. Gove, App., 133 S.W. 
2d 689. 

N.M.—Gendron v. Calvert Fire Ins. 

Co., 143 P.2d 462. 47 N.M. 348. 

Pa.—^Benziger v. Prudential Ins. Co. 
of America, 176 A. 922, 317 Pa 
561. 

Tex.—^Bankers' Life & Loan Ass’n v. 

! Bond, Civ.App.* 118 S.W.2d 1001. 
Va.—Palmetto Fire Ins. Co. v. Fans- 
ler, 129 S.E. 727. 143 Va 884. 

Wis.—^Fuller v. Madison Mut. Ina 
Co.. 36 Wis. 699. 

26 C.J. p 60 note 10—32 C.J. p 1129 
note 99. 
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and is presumed to have knowledge of,30 and to 
have assented to,3i all the terms, conditions, limi¬ 
tations, or other provisions or recitals, in the pol¬ 
icy, including statements in the application where 
it is expressly made a part of the policy and 
consequently he is chargeable with knowledge of 
the terms of the policy and cannot plead ignorance 
of its contents^s or its legal effect.34 It has been 
held that insured has a duty to read the policy,^^ 
or, if he is unable to read, to have someone else 
read the policy for him,36 and he is not permitted 
to rely on statements of the soliciting agent but 
there is authority that, where a binding contract 
has been entered into on the basis of the applica¬ 
tion and its acceptance, the rights of the parties 
are governed by the contract rather than by the 
terms of a policy subsequently received but not read 


44 C.J.S. 

by the policyholder,38 and that, where insured is 
unable to read and has relied on the agent’s rep¬ 
resentation that the policy conforms to the agree¬ 
ment, he is not bound by provisions which do not 
conform to the agreement.®3 Where insured has 
disclosed the true facts to the agent, insurer is not 
released from liability by insured’s good faith ac¬ 
ceptance of the policy without examination to as¬ 
certain whether or not conditions, based on the 
disclosed facts, have been written into the policy so 
as to render it void from the beginning.40 

The acceptance of a policy as written does not 
waive any statutory provision as to the effect of the 
policy.^l 

When so agreed by the parties the policy becomes 


30. XJ.S.—^Equitable Life Assur. Soc. 
of U. S. V. Johnson. C.C.A.Mlch.. 
81 P.2d 543—Hawkey e Casualty 
Co. V. Western Underwriter's 
Ass'n. D.C.ldaho. 53 F.Supp. 256. 
Ala.—^Mutual Life Ins. Co. of New 
York V. Barrett. 110 So. 276. 216 
AIsl. 142. 

Ill—Capps V. National Union Plre 
Ins. Co.. 149 N.E. 247. 318 Ill. 
850, reverslner Capps v. National 
Union Plre Ins. Co. of Pittsburgh, 
Fa., 237 IlLApp. 103. 

Mo.—^Vall V. Midland Life Ins. Co., 
App.. 108 S.W.2d 147. 

N.Y.—^Madsen v. Prudential Ins. Co. 

of America. 35 N.T,S.2d 607. 

Ohio.—Michigan Automobile Ins. Co. 
V. "Van Buaklrk, 155 N.E. 186, 116 
Ohio St. 598. 

32 C.J. p 1129 note 1. 

3L XJ.S.—^Hawkeye Casualty Co. v. 
Western Underwriter’s Ass’n, D.C. 
IdaJio, 53 P.Supp. 256—Trinity Uni¬ 
versal Ins. Co. v. Woody, D.C.N.J., 
47 P.Supp. 327. 

Ark.—State Farm Mut Automobile 
Ins. Co, V. Belshe. 112 S.W.2d 954, 
195 Ark. 460. 

Ky.-—Cookendorfer v. Pendleton 
County Farmers Fire Ins. Co., 165 
S.W.ld 204. 287 Ky. 786. 

,Mo.—Buhllnger v. United Firemen’s 
Ins. Co. of Philadelphia. App., 16 
S.Wr.2d 699. 

N.T.—^Madsen v. Prudential Ins. Co. 

of America. 35 N.T.S.2d 607. 

N.C.—State Distributing Corporation 
V. Travelers Indemnity Co., 30 S.B. 
2d 377, 879, 224 -N.C. 870. citing 
Corxnu Jnxls. 

Tenn.—^oodfin v. Neal. 65 S.W.2d 
212, 216. 16 TenruApp. 481. citing 
Corpus JoriB. 

Vt—Crosby v. Vermont Accident Ins. 

. Co.. 80 A. 817, 84 Vt.‘ 610. 

Bulolde provisloxi 

Assent to a provision as to suicide 
is presumed from the voluntary , ac¬ 
ceptance of a policy containing such 


provision.—Bruner v. Equitable Life 
Assur. Soc., 100 IlLApp. 22. 

32. Minn.—Fine v. Equitable Life 
Assur. Soc. of U. S.. 274 N.W. 163, 
200 Minn. 301. 

N.J.—^Metropolitan Life Ins. Co. v. 
Alvarez. SO A.2d 297, 133 N.J.Eq. 
65. 

Pa.—Benzlnger v. Prudential Ins. Co. 
of America, 176 A. 922, 817 Pa. 
661. 

Tex.—Southern Surety Co.- v. Benton. 
Com.App.. 280 S.W. 661, reversing, 
Civ.App., 267 S.W. 302. 

32 C.J. p 1130 note 4. 

38. Ill.—Pollock V. Connecticut Fire 
Ins. Co. of Hartford, 199 N.B. 816, 
362 Ill. 818. affirming 281 IlLApp. 
305. 

Ind,—^Union Assur. Soc.. Limited, of 
London, England, v. Reneer, 166 
N.E. 833. 86 Ind.App. 240. 

Mich.—Serbinoif v. Wolverine MuL 
Motor Ins. Co., 218 N.W. 776, 242 
Mich. 394. 

Mo.- 7 *Petersen v. Metropolitan Life 
Ins. Co., App., 84 S.W.2d 167. 

N’.Y.—^Manson v. New York Life Ins. 
Co., 243 N.Y.S. 579, 229 App.Dlv. 
670—^Del Monte v. Travelers Ins. 
Co., 17 N.Y.S.2d 666. 

Tex.—Tyler Mut. Fire Ins. Co. v. 
Ellington, Civ.App., 23 S.W.2d 776. 
error dismissed—Merchants’ & 
Bankers’ Fire Underwriters v. 
Brooks, Civ.App., 188 S.W. 243, er¬ 
ror refused. 

26 C.J. p 69 note 78. 

34. Okl.—Liverpool, d: L. & G. Ins. 
Co. V. T. M. Richardson Lumber 
Co.. 69 P. 938, 11 Okl. 685, rehear¬ 
ing 69 P. 986/ 11 OkL 679. 

Or.—Greenberg v. G^rmaji American 
.Ins. Co.. 160 P. 686. 83 Or. 662, re¬ 
heard 163 P,. 820, 83 Or. 662^ 

35. Mo.—Steward v. Mutual. Life 
Ins. Co. of Baltimore, App., 127 
S.W.2d *22. 


N.J.—Crescent Ring Co. v. Travelers' 
Indemnity Co.. 132 A. 106. 102 N.J. 
Law 85—Pacific Mut. Life Ins. Co. 
V. Rosenthal, 192 A. 742, 122 N.J. 
Eq. 165. 

N.Y.—Madsen v. Prudential Ins. Co. 

of America, 86 N.Y.S.2d 607. 

Pa.—Reynolds v. Equitable Life As¬ 
sur. Soc. of U. S.. 16 A2d 464. 142 
Pa.Super. 65. 

36. Miss.—^Maryland Casualty Co. v. 
Adams. 131 So. 644, 159 Miss. 88. 

Mo.—^Neuner v. Gove, App., 183 S.W. 
2d 689. 

N.Y.—^Madsen v. Prudential Ina Co. 
of America. 86 N.Y.S.2d 607. 

37. Mo.—^Neuner v. Gove. App., ’ 183 
S.W.2d 689. 

38. Kan.—Kansas Amusement Co, v. 
Maryland Casualty Co.. 253 P. 405, 
122 Kan. 800—German American 
Ins. Co. V. Darrin, 108 P. 87. 80 
Kan. 678. 

Right to assume that policy con¬ 
forms to application see supra S 
255. 

39. Iowa.—^Dryer v. Security Fire 
Ins. Co., 82 N.W. 494. 

BdUaiioe on presumption of oonfoxin- 
Ity 

Insurer cannot escape liability be¬ 
cause Insured who could not read 
English accepted the policy relying 
on the presumption that it conform¬ 
ed to the application.—^Dryer v. Se¬ 
curity Fire Ins. Co., supra. 

40. Ky.—^Westchester Fire Ins. Co. 

• of New York, v. Wilson, 294 S.W. 

1059, 220 Ky. 142. 

La—General Finance Co. of Louisi¬ 
ana V. Universal Automobile Ins. 
Co.. 139 So. 48, 19 La.App. 333. 

Pa—^Rathblott v. Royal Indemnity 
Co., 164 A. 718, 310 Fa 87. 

41. U.S.—White V. Connecticut. MuL 
Life Ina Co.. C.C.Mo., F.CaaNo. 
17,645, 4 Dill. 177. 
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§ 268 


effective at the time it is accepted by insured^ 2 and 
it does not become effective until that time.'^® 

Acceptance of a fire insurance policy containing 
statements as to the interest of insured as a repre¬ 
sentation of truthfulness of statements is considered 
infra § 515. 

Acceptance during good health. Acceptance of 
the policy by insured while he is in good health in 
compliance with a provision in the application re¬ 
quiring good health at the time of acceptance does 
not preclude insurer from defending on the ground 
of false answers in the application.^^ 

§ 267. Right to Possession 

The person who contracts for the policy and pays 
the premiums Is entitled to its possession, and he may 
maintain his right to such possession by appropriate 
action. 

The person who contracts for the policy and pays 
the premiums is entitled to its possession,"^5 espe¬ 
cially where he is the person insured and has re¬ 
served the right to change the beneficiary,^® and has 
not by gift or otherwise parted with the right to 
possession.'*'^ He may maintain his right to such 
possession by appropriate action,and his motives 


in seeking to recover the policy are immaterial.*® 
If a policy is taken for the benefit of another who 
is to pay the subsequent premiums the policy be¬ 
longs to such beneficiary.®® As between the bene¬ 
ficiary and a third person having no interest in the 
policy the beneficiary has the right to possession,®^ 
and as between the administrator of insured and 
the guardian of the beneficiar}' the latter has the 
right to possession,®2 but as between the assignee 
of insured and the beneficiary, the latter has no 
right to possession.®® The possession of the policy 
by a trustee may be proper.®* 

§ 268. Delivery or Return of Copy of Appli¬ 
cation 

When so provided by statute the company must de¬ 
liver or return a copy of the application with the policy 
and, If it fails to do so, it cannot deny the truth of state¬ 
ments In the application or base a defense in an action 
on the policy on account of anything contained In, or 
omitted from, the application. 

In some jurisdictions there are statutes, differing 
somewhat in their terms from statutes requiring a 
copy of the application to be attached to, indorsed 
on, or contained in the polic}’, discussed supra § 
258, which prcr%'ide that insurance companies, or 


42. Ala.—Mutual Ben. Health & Ac¬ 
cident Ass'n V. Bradford, 7 So.2d 
20, 242 Ala. 431. 

id. Ala.—^Mutual Ben. Health & Ac¬ 
cident As8*n V. Bradford, supra. 
Iowa.—^Rainsbargrer v. Mutual Ben. 
Health & Accident Ass’n, 2S9 N. 
W. 908. 227 Iowa 1076. 

Tex.—Great Southern Life Ins. Co. 
V. Alcorn, Civ.App., 80 S.W,2d 429, 
error refused. 

iA. Ga.—Mutual Ben. Health & Ac¬ 
cident Ass’n V. Marsh, 8 S.E.2d 
117, 62 Ga.App. 425. 

46. Mass.—Burke v. Prudential Ins. 
Co., 108 N'.E. 1069. 221 Mass. 253, 
Ann.Cas.l9l7E 641. 

KH.—^Bowers v. Barker, 58 N.H. 565. 
N.Y.—Calandra v. Life Ass’n of 
America, 84 N.Y.S. 498. 

46. Pa.—Goodman v. Goodman, 184 
A. 306, 122 Pa.Super. 8. 

37* C.J. p 403 note 83. 

Blfirht of wlfs as hensfiolaiy 
A wife could not withhold pos¬ 
session of life policies from husband 
simply because wife was named ben¬ 
eficiary therein, where under policies 
insurance companies- promised hus¬ 
band that on his death certain pay¬ 
ments would be made in accordance 
with his direction, husband had right 
to change beneficiary, and policies 
provided for cash surrender and loan 
values.—Geary v. Geary, 12 A.3d 23, 
338 Pa. 385. 

Blgbt of wife as creditor 
A wife could not withhold pos- 

44 C.J.S.-68 


session of life policies from husband 
on theory that wife was a creditor 
of husband under order for support, 
where policies were not pledged as 
security for husband’s obligations, 
and It did not appear that husliand 
intended to dispose of policies with¬ 
out adequate consideration, or that 
such disposition would render him 
Insolvent.—Gearj' v. Geary, supra. 

47. Mass.—Carpenter v. Carpenter. 

116 X.E. 494, 227 Mass. 288. 
Delivery to aoiotlier for safe-keepiaLg 
Placing the policy in the hands of 
another for safe-keeping does not 
constitute a relinquishment or 
abridgment of the right of insured to 
its possession whenever he may de¬ 
mand it.—John Hancock Mut. L. Ins. 
Co. y. Bedford, 89 A. 154, 36 R.I. 116. 

4a Pa.—Goodman v. Goodman, 1S4 
A. 306, 122 Pa.Super. 8. 

26 C.J. p 60 note 12. 

Diterest of liistirer 

The insurance company has no in¬ 
terest In suit by husband against 
divorced wMfe for possession of pol¬ 
icy except as a mere stakeholder.— 
Giordano v. Giordano, Pa.Com.Pl., 43 
Lack.Jur. 33. 

payment of preuitmis by wife 
In case of divorce, in a bill in equi¬ 
ty by the husband against the wife 
and the Insurance company for pos¬ 
session of the policy which the wife 
has retained and on which she has 
paid the premiums after the divorce, 

. equity will decree the delivery of the 
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policy by the wife to the husband 
or the insurance company on pay¬ 
ment to her of all insurance premi¬ 
ums so paid by her,—Giordano v. 
Giordano, supra. 

49. Pa.—Gep-ry v. Geary. 12 A.2d 
23. 33S Pa. 385. 

60. Colo.—Sheets v. Sheets, 36 P. 
310. 4 C 0 I 0 .APP. 450. 

61. Minn.—Allis v. Ware, 9 X.W. 
666 , 2S Minn. 166. 

52. Ill.—^Massachusetts Mut. L. Ins. 
Co. V. Hayes, 16 lll.App. 233. 

63. X.H.—Bowers v. Parker, 38 X.H. 
565. 

54. X.T.—Garner v. Germania Life 
Ins. Co., IS X.E. 130. 110 X.Y. 266, 
1 L.R..^ 256, reversing 13 Daly 
255. 

37 C.J. p 403 note S9. 

Tnistaa of mortgaged property 
Policies of insurance on the life 
of then owner of apartment build¬ 
ing subject to trust mortgage, which 
had been assumed by Insured, vrhich 
I policies were obtained from insured 
I by trustee as additional security for 
1 the bondholders, were properly re- 
I tained by trustee as against demand 
I by later owner of building, obtain- 
I ing title through quitclaim deed from 
Insured, that trustee should obtain 
and turn over to later owner the 
cash surrender value of such poli¬ 
cies.—^Unlon Guardian Trust Co. v. 
Stillman, 1 X.W.2d 439, 300 Mich. 
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at least certain kinds of insurance companies, shall 
deliver or return with each policy issued by them, 
a copy of the application made by insured, and that 
on failure to do so the company cannot deny the 
truth of statements in the application or base a de¬ 
fense in an action on the policy on account of any¬ 
thing contained in, or omitted from, the applica- 
tion.55 Such a statute is to be construed strictly 
against the company®* and given a reasonably lib¬ 
eral interpretation in order to remedy the mischief 
aimed at.®^ A delivery of the application after the 
death of insured does not entitle the company to 
set up the defense of false representations in the 
application.®* The statute does not prevent insurer 
from pleading a defense based on a provision of 
the policy itself,®* even though the same provision 
is contained in the application.** The statute refers 
to written and not oral applications,*^ and is ap¬ 
plicable, not only to an application for the original 
policy,®* but also to an application for the restora¬ 
tion or revival of a policy which has lapsed for 
the nonpayment of premiums,** and to an appli¬ 
cation for the renewal of a policy.*^ It requires the 


delivery of a copy of the entire application*® rather 
than of such parts as the company may select.** 
However, it applies only to an application made by 
insured ;*7 it does not apply to a mere preliminary 
statement forwarded by the agent to the company 
and signed by him alone.** Even though a statute 
requiring delivery of the application does not ex¬ 
pressly provide that if the company fails to deliver 
the application, insurer cannot set up defenses based 
on the application, a defense based on the applica¬ 
tion will not be permitted.** Under statutes pro¬ 
viding that the application, if not delivered with 
the policy, shall not be made a part of the insur¬ 
ance contract, a failure of insurer to deliver the ap¬ 
plication does not render the contract void,*^* but 
the company cannot rely on misrepresentations in 
the application as a defense.*^! 

In the absence of a statute of the nature dis¬ 
cussed, nondelivery of the application with the pol¬ 
icy does not preclude insurer from relying on the 
application as part of the contract.*^* 

Admissibility of misrepresentations in the appli¬ 
cation in evidence is considered infra § 1324. 


F. PAYMENT OF FIRST PREMIUM 


§ 269. In General 

Money paid toward the first premium on the under¬ 
standing that the Insurer Is to hold It pending Its de¬ 
cision as to whether to Issue the policy cannot become its 
property until the policy Is Issued, nor can it be consid¬ 
ered as paid for ad Interim Insurance. 


Where money is paid toward the first premium, 
with the application, on the understanding that it is 
to be held by insurer pending its decision as- to 
whether or not to issue the policy, it caimot become 


55. D.C.—^Eureka-Maryland Assur. 

Co. V. Gray, 121 P.2d 104, 74 App. 
D.C. 191, certiorari denied Gray v. 
Bureka-Maryland Assur. Corpora¬ 
tion. 62 S.Ct 114. 314 U.S. 613, 86 
L(.Ed. 494. 

Miss.—National Life & Accident Ins. 
Co. v. Green, 2 So.2d 838, 191 Miss. 
581, BUiTSestlon of error overruled 
3 So.2d 812, 191 Miss. 581, 136 A.L. 
R. 1510. 

Ohio.—^Lamarand v. National Life & 
Accident Ins. Co., 16 N.B.2d 701, 
58 Ohio App. 416—Mutual Life Ins. 
Co. V. Svonavec, 166 N.B. 906, 82 
Ohio App. 195. 

32 C.J. p 11 CO notes 7-10. 

I>iffer6nces stated 

The difference between such a stat¬ 
ute and the statutes of some states 
is that It does not require as a con¬ 
dition of its operation that the ap¬ 
plication shall be referred to in the 
policy as a part thereof or as having 
any bearing thereon.—^Metropolitan 
Life Ins. Co. v. Burch, 39 App.D.C. 
897. 

56b D.C.—Griffith v. Metropolitan 
Life Ins. Co.. 36 App.D.a 8. 

57. D.C.—^Metropolitan Life Ins. Co. 
V. Burch, 39 App.D.C. 397. 


5a Ohio.—Mutual Life Ins. Co. v. 
Svonavec, 166 N.B. 905, 32 Ohio 
App. 195. 

59. U.S.—Washington Fidelity Nat. 
Ins. Co. V. Burton, 53 S.Ct. 26, 287 
U.S. 97. 77 L.Ed. 196, 87 A.L.R. 191, 
reversing 56 F.2d 300, 61 App.D.C. 
3, certiorari granted 62 S.Ct, 498, 
286 U.S. 636, 76 L.Ed. 1275. 

D.C.—^Pullen v. Sun Life Ins. Co. of 
America, 121 F.2d 110, 74 App.D.C. 
197, certiorari denied 62 S.Ct. 112, 
314 U.S. 618, 86 L.Ed. 494—Bureka- 
Maryland Assur. Co. V. Gray, 121 
F.2d 104. 74 APP.D.C. 191, certio¬ 
rari denied Gray v. Bure^-Mary- 
land Assur. Corporation, 62 S.Ct. 
114, 314 U.S. 613, 86 L.Ed. 494. 

Miss.—^National Life & Accident Ins. 
Co. V. Green, 2 So.2d 838, 191 Miss. 
581. suggestion of error overruled 
3 So.2d 812, 191 Miss. 681, 186 A. 
L.R. 1610. 

Ohio.—Lamarand v. National Life & 
Accident Ins. Co., 16 N.B.2d 701, 
68 Ohio App. 416. 

60. U.S.—^Washington Fidelity Nat. 
Ins. Co. V. Burton, 68 S.Ct. 26, 287 
U.S. 97. 77 L.Bd. 196, 87 A.L.R. 191, 
reversing 56 F.2d 300, 61 App.D.C. 
3, certiorari granted 62 S.Ct 498, 

I 286 U.S. 636. 76 L.Bd. 1275. 
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61. U.S.—Washlngrton Fidelity Nat 
Ins. Co. V. Burton, supra. 

62. D.C.—^Metropolitan Life Ins. Co. 

. V. Burch, 39 App.D.C. 897. 

63. D.C.—^Metropolitsin Life Ins. Co. 
V. Bufch, supra. 

64. Ohio.—^Prudential Ins. Co. v. 

GUligan, 28 Ohio Clr.Ct 609. 

65. D.C.—^Metropolitan Life Ins. Co. 
v. Hawkins, 31 App.D.C. 493, 14 
AnnuCas. 1092. 

66. D.C.—Metropolitan Life Ins. Co. 
V. Hawkins, supra. 

67. D.C.—Griffith v. Metropolitan 

Life Ins. Co., 36 App^D.C. 8. 

68. D.C.—Griffith v. Metropolitan 

Life Ins. Co., supra. 

89. Tex.—Southwestern Surety Ins. 
Co. V. Hlco Oil Mill, CouLApp.. 229 
S.W. 479. affirming. Civ.App., 203 
aw. 1S7. 

70. Wash.—Washington Fire Relief 
Ass'n V. Albro, 226 P. 264, ISO 
Wash. 114. 

71. Wash.—Washington Fire Relief 
Ass'n V. Albro, supra. 

72. V«L—^United S<m. Life Insurance 
& Trust Co. of Pennsylvania v. 
Massey. 164 S.B. 529, 159 Va. 833, 
85 A.L.R. 806. 
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the property of insurer until the policy is issued 
nor can such a payment serve as consideration for 
an implied contract on the part of insurer to act on 
the application within a reasonable time,*^4 or be 
considered as paid for ad interim insurance.'^’^ 

Payment of premiums generally is considered in¬ 
fra §§ 344-351, and payment of premium on the 
renewal of a policy, infra § 286. 

§ 270. Necessity and Effect 

In the absence of a statute or an agreement to the 
contrary, payment of the first premium is not necessary 
to render a contract of insurance effective, in the ab¬ 
sence of statutory prohibition, credit may be extended 
for the first premium. 

In the absence of a statute or an agreement in 
the application or policy to the contrary, payment 
of the premium, or of the initial installment there¬ 


of, is not as a general rule necessary to render a 
contract of insurance effective,'^® unless the delivery 
of the policy is purposely withheld until the premi¬ 
um is paid.77 In the absence of express provision 
that insurance policies shall not be in force until 
premiums are paid, it has been held that such a pro¬ 
vision cannot be implied,'^® although it has also 
been indicated that such a provision can arise by 
necessary implication.*^® On the other hand, the 
payment or agreement to pay the premium by in¬ 
sured is a condition precedent to, or at least con¬ 
current with, the assuming of any liability by the 
insurance company.®® 

It is not uncommon to stipulate in the applica¬ 
tion or policy, or both, that the policy shall not 
take effect or that the company shall not become 
bound or liable until the premium, or the initial pre¬ 
mium, is paid.®i Such a stipulation in the appli- 


73. Conn.—Swentusky v. Prudential 
Ins. Co. of America, 165 A. 686. 
116 Conn. 526. 

74. Conn.—Swentusky v. Prudential 
Ins. Co. of America, supra. 

75. U.S.—^Davis v. Mutual Ben. 
Health & Accident Ass’n, C.C.A 
Pla.. 96 P.2d 165. 

76. Conn.—Cahill v. Royal Ins, Co., 
108 A. 544, 94 Conn. 118. 

Ga.—Metropolitan Life Ins. Co. v. 
Thompson, 93 S.E. 299, 20 Ga.App. 
706. 

Idaho.—Burdick v. California Ins, Co, 
of San Pranclsco. 296 P. 1005, 1007, 
50 Idaho 327, citing Corpus Juris. 
Mass.—American Mut. Liability Ins, 
Co. V. Condon, 183 N.B. 106, 280 
Mass. 617. 

Pa.—Levan v. Pottstown-Ph’oenixvilfle 
Ry. Co.. 124 A. 80, 279 Pa. 381. 

R.I.—Shabeck v. Standard Fire Ins. 

Co., 125 A. 288, 46 R.I. 121. 

Tex.—Ginnera’ Mut. Underwriters 
Ass'n of Texas v. Pickard, Civ. 
App., 34 S.W.2d 641, error dismiss¬ 
ed. 

Wis.—Roemke v. Home Mut. Ins. Co., 
267 N.W. 7, 222 Wis. 96. 

32 C.J. p 1130 note 21—26 C.J. p 60 
note 17. 

Premium as element of contract see 
supra § 227. 

l*rosiimption as to payment see infra 
§ 1316. 

“A contract of insurance may arise 
without the . . . prepayment of 
the premium If the parties so in¬ 
tend.”—Harris v. Travelers Ins. Co., 
C.C.ATex., 80 P.2d 127, 128. 

Oral oontxact 

(1) Where the contract of insur¬ 
ance or to insure is oral, payment 
of the premium is not essential until 
the policy issues, in the absence of a 
special agreement to the contrary.— 
Klvlnieml v. Hlldenbrand, 231 N.W. 
252. 201 Wis. 619—26 C.J. p 60 note 
19. 


(2) Nevertheless, when an action' 
is brought for breach of an oral con¬ 
tract to Insure, plaintiff must allege 
and prove payment or tender of the 
premium before he can recover.— 
Hardwick v. State Ins. Co., 26 P. 840, 
20 Or. 647. 

(3) The latter rule applies “where 
there is no agreement, either express 
or Implied, to extend credit as to 
the payment of premium.”—Queen 
Ins. Co, of America v. Bethel Chapel, 
174 So. 638, 640, 27 Ala.App. 443. 
certiorari denied 174 So. 640, 234 Ala. 
184. 

77. La.—Jones v. American Nat 
Life Ins. Co., 160 So. 428, 181 La. 
829—^Jackson v. Petrie & McFar¬ 
land 138 So. 113, 173 La. 693, an¬ 
nulling 133 So. 476, 17 La.App. 500. 

32 C.J. p 1130 note 23. 
tlncoxiditiox&al d^vevy 

It is only in those cases in which 
there has been an unconditional de¬ 
livery of a life insurance policy that 
the policy can become effective with¬ 
out payment of the first premium.— 
Harrisburg Trust Co. v. Mutual Life 
Ins. Co. of New York, 122 A. 292, 278 
Pa. 265, 

78. Iowa.—Schmith v. Union Mut. 
Casualty Co., 247 N.W. 656, 216 
Iowa 936. 

Mass.—Michelson v. Franklin Fire 
Ins. Co. of Philadelphia, 147 N.B. 
851, 252 Mass. 336. 

79. Ga.—Metropolitan Life Ins. Co. 
v. Thompson, 93 S.B. 299, 20 Oa. 
App. 706. 

80. Ala.—Queen Ins. Co. of America 

V. Bethel Chapel, 174 So. 638, 27 
Ala.App. 448, certiorari denied, 
Sup., 174 So. 640, 284 Ala. 184— 
Royal Ins. Co. v. Bggleston, 99 So. 
828. 19 Ala.App. 688. 

W.Va.—Adkins v. Western & South¬ 
ern Indemnity Co., 186 S.B. 302, 117 

W. Va. 641. 


Advance premlnm 

The payment of an advance pre¬ 
mium is necessary to the consumma¬ 
tion of an insurance contract, un¬ 
less some other provision is made 
therefor.—Royal Ins. Co. v. Eggle¬ 
ston. 99 So. 828, 19 Ala.App. 638. 

Szteaudon. of credit to agent by in¬ 
surer, by allowing him a period of 
time in which to remit the premium 
if he collected it, does not relieve in¬ 
sured of the obligation of paying for 
the policy, since ho remains primari¬ 
ly liable.—Elowe v. Superior Fire 
Ins. Co., 30 N.E.2d 953, 807 IlLApp. 
569. 

Partial payment held insufficient.— 
Barnes v. Piedmont & Arlington Life 
Ins. Co., 74 N.C. 22. 

There must he a promise to pay 
such premium or it must have been 
paid on the making of the contract.— 
Brumel v. Hartford Fire Ins. Co., 
285 N.Y.S. 611, 158 Misc. 311. 

81. Minn.—Union Cent. Life Ins. Co. 

v. Taggart, 56 N.W. 579, 65 Minn. 

95, 43 Am.S.R. 474. 

32 C.J. p 1131 note 82. 

Xdfe ixLSTivance 

(1) The almost invariable custom 
of life insurance companies is to 
make no contract, and to assume no 
liability to insure the life of any 
person, until a premium has been 
paid.—Equitable Life Assur. Soc. v. 
McElroy, Mo., 83 F. 631, 28 C.C.A. 
865. 

.(2) Accordingly, where no policy 
of life insurance has been issued and 
no premium has been paid, there is a 
strong presumption that there is no 
contract, and no intention to con¬ 
tract otherwise than by a policy 
ma.de and delivered on a simultane¬ 
ous payment of the premium.—Equi¬ 
table Life Assur. Soc, v. McBlroy, 
supra. 

87 C.J. p 408 note 93. 
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•cation or in the policy of insurance is valid®^ and i ed®^ or the company is estopped,a compliance 
will be given effect and, unless payment is waiv- j therewith is essential, or a condition precedent, to 


PxoviflloiL req.iilxljig' ‘‘depOBit’’ to 
render contract effective is not equiv¬ 
alent to a requirement that the pre¬ 
mium be paid.—Ginners Mut. Under¬ 
writers Ass'n of Texas v. Pickard, 
Tex.Civ.App.. 84 S.W.2d 641. error 
dismissed. 

32, U.S.—Rogers v. Great-West Life 
Assur. Co., C.C.A.Minn., 138 F.2d 
474, affirming, D.C.. 48 F.Supp. 86 
—Rosenthal v. New York Life Ins. 
Co.. C.C.A.MO., 94 F.2d 676, va¬ 
cated on Other grounds 58 S.Ct. 
874, 304 U.S. 263, 82 L.Ed. 1330 
—Commercial Standard Ins. Co. v. 
Garrett, C.C.A.Okl., 70 P.2d 969— 
Curtis V. Prudential Ins. Co. of 
America, aC.A.N.C.. 56 P.2d 97— 
I>odd v. .Sltna Life Ins. Co., CC. 
A. Tenn., 35 P.2d 673. 

Ky.—Inter-Ocean Casualty Co. v. 

Dunn, 292 S.W. 742, 219 Ky. 103. 
Mich.—^Wells v. Prudential Ins. Co. 
of America. 214 N.W. 808, 239 
Mich. 92. 

Tenn.—^Berry v. Prudential Ins. Co. 
of America, 134 S.W.2d 886, 28 
Tenn.App. 485. 

Tex.—Tyler Mut Fire Ins. Co. v. 
Ellington, Civ.App., 23 S.W.2d 775, 
error dismissed. 

32 C.J. p 1131 note 33. 

ftom preliminary aegotla- 

tlOXLS 

Even though daughter orally 
agreed with local agent that policy 
was to be Issued on her father’s life 
with her as applicant and nothing 
was said in the preliminary negotia¬ 
tions as to signing of written ap¬ 
plication by father with provision 
that insurance was to be effective 
only after delivery to Insured on 
payment of first premium, such pro¬ 
vision was not unreasonable and in¬ 
surer was not precluded from insert¬ 
ing it In written application signed 
by father and in policy.—^Mltchener 
V. Unioq Cent. .Life Ins. Co., 194 S. 
E. 680, 185 Ga. 194. 

83. U.S.—Rosenthal v. New York 
Life Ins. Co., C.C.A.MO., 94 F.2d 
675; vacated on other grounds 58 S. 
Ct 874, 304 U.S. 263, 82 L.Bd. 1830 
—Commercial Standard Ins. Co. v. 
Garrett, aC.A.Okl.. 70 P.2d 969— 
Dodd V. .^na Life Ins. Co., C.C.A. 
Tex., 35 F.2d 678—^Brady v. John 
Hancock Mut. Ins. Co. of Boston, 
Mass., D.aN.Y., 68 F.Supp. 173, af¬ 
firmed. C.C.A., 139 F.2d 697.. 
Ala.—Mutual Savings Life Ins. Co. 

V. Osborne, 16 So.2d 713. 

Conn.—Cahill v. Royal Ins. Co., 108 
A; 644, 94 Conn. 118. 
plan.—iMartln v. Prudential Ins. Co. 

of America, 268 P. 1066, 125 Kan. 

. 124: -. . • . . 

ply.—^Inter-Ocean Casualty .Co. v.; 
Dunn, 292 S.W. 742,. 219 Ky. 103. 


La.—^Berthoud v. Atlantic Marine & 
Fire Ins. Co., 13 La. 639. 

Mich.—Gross v. Michigan Mut Lia¬ 
bility Co., 288 N.W. 316, 291 Mich. 
1 . 

Neb.—Gould Land & Cattle Co. v. 
Commercial Union Assur. Co., Lim¬ 
ited, of London. Eng., 203 N.W. 
551, 113 Neb. 885. 

N.C.—Whitley v. Piedmont & Arling¬ 
ton Life Ins. Co., 71 N.C. 480. 

Pa.—^Harrisburg Trust Co. v. Mutual 
Life Ins. Co. of New York. 122 
A. 292, 278 Pa 265. 

Tenn.—^Berry v. Prudential Ins. Co. 
of America, 134 S.W.2d 886, 23 
Tenn.App. 486. 

Tex.—^Kennedy v. Guarantee Mut. 
Life Co., Clv.App., 103 S.W.2d 809, 
error dismissed. 

32 C.J. p 1181 note 84—1 C.J. P 409 
note 70 [b]. 

Agent’s knowladgs of violation 
Local agent’s knowledge of deliv¬ 
ery of policy to applicant without 
payment of premium in violation of 
such provision of policy and specific 
instructions was not imputable to> 
Insurer.—^Penn Mut. Life Ins. Co. v. 
Blount, 140 S.E. 496, 165 Ga 193, 
answer to certified questions con¬ 
formed to 142 S.E. 188, 37 GaApp. 
766. 

Payment after stlpxaated date 
Where a policy provides that as 
a condition precedent it Is null and 
void unless the initial premium is 
paid on or before a specified date, 
the policy was not in force after 
that date, despite subsequent pay¬ 
ment.—Whipple v. State Industrial 
Accident Commission, 298 P. 832, 113 
CaLApp. 636. 

Payment in full 

Payment in full of the first pre¬ 
mium is necessary where it is so 
stipulated in the application. 

U.S.—Curtis V. Prudential Ins. Co, of 
America, C.C.A.N.C., 55 P.2d 97— 
■ Courter v. Prudential Ins. Co. of 
America, D,C.Cal., 84 F.Supp. 661. 
Ill.—Mldira v. Globe Life Ins. Co., 
288 I11.APP. 100. 

Mich.—^Wells V. Prudential Ins. Co. 
of America. 214 N.W. 808, 289 
Mich. 92. 

82 C.J. p 1131 note 35 [c]. 

Provisions held consistent 

(1) Such a stipulation is not incon¬ 
sistent with, and is not rendered 
inoperative by, a provision relating 
to suit to collect a premium not paid 
within a stated period after due date, 
since the latter provision “was in¬ 
tended to apply to a case where by 
agreement of the parties payment 
of the premium .had been deferred to 
a time after the policy, became effec¬ 
tive.”—^Tyler Mut. Fire.Ins. Co. v. 
.Klllngton, Tex.Civ.App.,,.. 23 S.W.2d 
776, 777, error dismissedl 
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(2) Such a stipulation, in the pol¬ 
icy, is not inconsistent with a pro¬ 
vision for the drawing of drafts on 
insured's bank account, as request¬ 
ed in the appllcaiilon, where the 
application contains a like stipula¬ 
tion, immediately following such re¬ 
quest.— Mina. Life Ins. Co. v. Roewe, 
C.C.A.I11., 38 F.2d 393. 

ProvUdon In appUoatlon 
Where under the statute condi¬ 
tions found in the application but 
not embraced in the terms and con¬ 
ditions of the policy itself are inop¬ 
erative, a provision for prepayment 
in the application, not made a part 
of the policy, is Ineffectual.—^Kollltz 

V. Equitable Mut. Fire Ins. Co., 99 N. 

W. 892, 92 Minn. 234. 

Provision In by-laws of mutual com¬ 
pany 

Mich.—^Equitable Trust Co. v. East¬ 
ern Michigan Farmers’ Mut. Fire 
Ins. Co., 296 N.W. 301, 296 Mich. 
392. 

84i U.S.—^Massachusetts Mut. Life 
Ins. Co. V. National Bank of Com¬ 
merce, C.C.A.W.Va., 95 F.2d 797, 
118 A.L.R. 1066—Commercial 

Standard Ins. Co. v. Garrett, C.C. 
A.Okl., 70 F.2d 969—Curtis v. Pru¬ 
dential Ins. Co. of America, C.C.A. 
N.C., 65 F.2d 97—^tna Life Ins. 
Co. V. Johnson, C.C.A.N.J., 13 P.2d 
824—Schmitt v. John Hancock Mut. 
Life Ins. Co., D.C.Wls., 29 F.Supp. 
805. 

Ill.—Midira v. Globe Life Ins. Co., 
288 IlLApp. 100. 

Ind.—^Neff v. Metropolitan Life Ins. 

Co., 73 N.E. 1041, 39 Ind.App. 250. 
Mass.—Boston Forwarding & Trans¬ 
fer Co. V. Contractors’ Mut. Liabil¬ 
ity Ins. Co., 115 N.E. 494, 226 Mass. 
872. 

Neb.—Gould Land & Cattle Co. v. 
Commercial Union Assur. Co., Lim¬ 
ited, of London, Eng., 203 N.W. 661, 
113 Neb. 386. 

N.C.—^Perry v. Security Life & An¬ 
nuity Co., 63 S.B. 679, 160 N.C. 143. 
Tex.—^Kennedy v. 'Guarantee Mut. 
Life Co., Clv.App., 108 S.W.2d 809, 
error dismissed. 

Estoppel or waiver by insurer see in¬ 
fra S 276. 

Agent’s failure to oaU for premium 
Agreement by local insurance 
agent to call for first premium on 
fixed date was held to be within 
scope of agent's authority; and fail¬ 
ure of agent to collect first premiums 
through his neglect was held not to 
invalidate constructive delivery of 
policy to Insured and not to enable 
insurer to avoid liability.—Frye v. 
Prudential Ins. Co. of America, 288 
P. 262, 167 Wash. 88. 

85. U.S.—Courter v. Prudential Ins. 
.Co. of America, D,aCal., 84 F.Supp. 
66L 



§ 270 


INSURANCE 


44 C.J.S. 


to have been given by the facts and circumstances 
attending the making of the application and the de¬ 
livery of the policy,® 1 as well by the general course 
of business as conducted by the company through 
its agent.®2 If insurer chooses to extend credit, it 
is under no obligation to insured to demand pay¬ 
ment at any particular time unless it elects to can¬ 
cel the policy.®® 

Credit may be extended by a general agent, so as 
to bind the company,®^ although a contrary rule has 
been announced in some cases where the policy 
provided that it should not take effect until payment 
of the premium, the court regarding insured as 
bound by such provision despite the agent’s agree¬ 
ment for credit.®®. Insurer has the right to with¬ 
hold from its agents any authority to give credit,®® 
or to grant such authority on conditions,®7 such as 
that a note be taken;®® but the fact that the agent 


acted in violation of his instructions in extending 
credit has been held immaterial if such instructions 
were not communicated to insured.®® 

In the absence of a policy provision requiring 
actual payment in cash, a promise to pay the first 
premium in installments is valid.^ Such payment 
has been held permissible under particular policy 
terms;® and an agent authorized to solicit business, 
take applications, and deliver policies will be pre¬ 
sumed to have had authority to collect the first 
premium in installments, in the absence of a de¬ 
nial of his right so to do.® 

Effect on commencement and duration of risk. 
The payment of the first premium, together with 
the delivery of the policy, as considered supra § 
266, usually renders the contract of insurance com- 
plete.4 Mere payment of the first premium, howev- 


Fire iusuxaiLoe 

(1) A contract of Are insurance 
binds insurer without actual payment 
of the premium in advance, where 
there is an express or Implied agree¬ 
ment to extend credit to Insured.— 
Queen Ins. Co. of America v. Bethel 
Chapel. 174 So. 638, 640, 27 Ala.Api). 
443, certiorari denied 174 So. 640, 
234 Ala. 184, citing Corpus Juris—26 
C.J. p 61 note 21. 

(2) This is true whether the con¬ 
tract is oral or written. 

Ala.—Queen Ins. Co. of America v. 
Bethel Chapel, 174 So. 638, 27 Ala. 
App. 443, certiorari denied 174 So. 
640. 234 Ala. 184. 

Mo.—^Meler v. Bureka.-Security Fire 
& Marine Ins. Co. of Cincinnati, 
Ohio, App.. 168 S.W.2d 127—Mur¬ 
phy V. Great American Ins. Co., 
286 S.W. 772. 221 Mo.App. 727. 
(8) Under such circumstances the 
premium may be paid even after a 
loss has occurred.—^Van Loan v. 
Farmers* Mut. Fire Ins. Ass'n, 24 
Hun 132, 12 N.Y.Wkly.Dig. 38, affirm¬ 
ed 90 N.T. 280. 15 N.Y.Wkly.Dig. 393. 

The abhrevlatLon "OLOJ>.," in an¬ 
swer to question in application as to 
how much premium applicant paid 
agent, did not necessarily convey 
idea that credit was not extended and 
that policy was not to be effective 
until premium was collected on de¬ 
livery of policy.—Nall v. Great 
Northern Ins. Co., Mo.App., 135 S.W. 
2d 392. 

91. U.S.—^Rogers v. Great-West Life 
Assur. Co.. C.C.A-Mlnn., 138 F.2d 
474, affirming, D.C., 48 F.Supp. 86, 
and stating Minnesota law. 

32 C.J. p 1130 note 26. 

Failure to demand payment 
“Payment of the premium was not 
demanded at the time the insurance 
was ^ound,* which fact necessarily 
implies the insurer intended to and 


did extend credit.”—^Robinson v. 
Franklin Fire Ins. Co. of Philadel¬ 
phia, 35 S.W.2d 635, 638, 225 Mo. 
App. 960. 

92. Wls.—De Groot v. Mutual Life 
Ins. Co. of New York. 190 N.W. 443, 
179 Wls. 202. 

32 C.J. p 1130 note 26. 

Previous dealings between parties 
may be looked to in determining 
whether an insurance contract was 
intended to be conditional on the 
prepayment of the premium, or 
whether extension of credit was con¬ 
templated.—^Kor V. American Eagle 
Fire Ins. Co. of New York, 178 N.W. 
182, 104 Neb. 610. 

93. N.Y.—Citizens* Fire Ins. Co. v. 
Swartz, 47 N.T.S. 1107, 21 Mlsa 
671. 

94^ Ala.—Queen Ins. Co. of America 
V. Bethel Chapel, 174 So. 638, 640, 
27 Ala.App. 443, certioraJl denied 
174 So. 640, 234 Ala. 184, quoting 
Corpus Juris. 

N.Y.—^Palmer v. Phcenix Mut. Life 
Ins. Co., 84 N.Y. 63, affirming 10 
N.Y.Wkly.Dig. 179—Marcus v. St 
Louis Mut Life Ins. Co.,.68 N.Y. 
626, reversing 7 Hun 6. 

Pa.—Krebs v, Tomlinson, 12 Pa.Dlst. 
& Co. 126. 

32 C.J. p 1131 note 80—26 C.J. p 61 
note 25. 

finplied authority 
An agent having authority to de¬ 
liver the policy and collect the pre¬ 
mium possesses implied authority 
to vary the mode and time of pay¬ 
ment.—Galphln v. Pioneer Life Ins. 
Co., 154 S.E. 856, 167 S.C. 469. 

95. Mass.—Buffun , v. Fayette Mut 
Fire Ins. Co., 3 Allen 360. 

Pa.—Marland v. Royal Ins. Co.. 71 
Pa. 893. 

9& U.S.—Dodd V. ABJtna Life Ina 
Co., COATenn., 35 F.2d 673. 
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97. U.S.—^Dodd V. ABJtna Life Ina 
Co., supra. 

98. U.S.—Dodd v. .®tna Life Ins. 
Co., supra 

Oral ^promise 

Agent's authorization to extend 
credit on condition that he take a 
note did not authorize acceptance of 
oral promise.—^Dodd v. iSEtna Life 
Ins. Co., supra. 

99. Ky.—Continental Ins. Co. v. 
Randolph, 11 Ky.Op. 126. 

Tex.—State Mut. Fire Ins. Co. v. 
Taylor, Civ.App., 167 S.W. 950. 

1. Mass.—Greene v. Star Fire Ina 
Co., 77 N.B. 649, 190 Mass. 686. 

Installment payments generally see 
infra 9 346. 

2. U.S.—Ponder v. Lamar Life Ins. 
Co., D.C.La., 6 F.2d 294, affirmed. 
C.C.A, 12 F.2d 267, certiorari de¬ 
nied 47 S.Ct 97. 273 U.S. 703, 71 
L.Ed. 848. 

3. Ark.-Federal Life Ins. Co. v. 
Hase, 102 S.W.2d 841. 198 Ark 
816. 

4. Kan.—Nixon v. Manhattan Mut 
Life Ins. Co. of Manhattan, 109 P. 
2d 160, 153 Kan. 89. 

Mo.—Robb V. Metropolitan Life Ins. 

. Co.. App., 170 S.W.2d 101—Byring 
V. Kansas City Life Ins. Co., 129 

S.W.2d 1086, 234 Mo.App. 328— 
Wilson V. Kansas City Life Ins. 
Co., 128 S.W.2d 319, 233 Mo.App. 
1006. 

Okl.—Kansas City Life Ins. Co. v. 

' Hislip, 6 P.2d 678, 164 Okl. 42— 
North Carolina Mutual Life Ins. 
Co. V. White, 265 P. 642, 180 Okl. 
118—^Bankers' Reserve Life Co. v. 
Bice. 226 P. 824, 99 Okl. 184. 

Pa.—^Pennsylvania Co. for Insurance 
on Lives and Granting Annuities 
V. Home Ins. Co..of America, 145 
A 286, 296 Pa. 286—Letvln v. 
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€r, does not give rise to a contract of insurance,5 
particularly where the payment is made with the 
distinct understanding that it is conditioned on the 
acceptance of the application.® Likewise, the giv¬ 
ing of a note for the first yearns premium does not 
complete the contract where it is given on a con¬ 
dition that it shall be returned in case applicant does 
not accept the policy.*^ 

The effective date of a policy may be postponed 
beyond the date named therein by a provision that 
no liability shall attach until the first premium has 
been paidconversely, a contract of insurance has 
been held to become effective on the acceptance of 
the first premium and the issuance of the policy, 
notwithstanding the policy may, according to its 
terms, take effect at a later date.® 

A provision in an application that the insurance 
will take effect from its date if the first premium 
is paid in cash therewith has been enforced even 
where the agent neglected to give a premium re- 


§ 271 

ceipt,^® or where applicant failed to make a dec¬ 
laration of payment,!! as further provided. 

It has been held that on payment of the initial 
premium on a life insurance policy there is a con¬ 
tract of insurance for the whole life of insured ;!2 
but it has also been held that by the payment of 
the first premium insured effects an insurance on 
his. life for one year,!® and purchases a right to con¬ 
tinue that insurance from year to year during life 
at the same rate.!^ 

§ 271. During Lifetime and Good Health of 
Applicant 

A stipulation or agreement that a policy of life In¬ 
surance shall not take effect or bind the Insurer unless 
the first premium Is paid while the applicant Is alive or 
In good or sound health will be given effect. 

A stipulation or agreement by the company and 
applicant that a policy of life insurance shall not 
take effect or be binding on the company unless the 
first premium is paid while applicant is alive or in 
1 good or sound health is valid!® and will be given 


Phoenix Ins. Co. of Hartford, Conn., 
91 Pa.Super. 422. 

S2 C.J. P 1131 note 38—38 C.J. p 100 
note 15 [a] (2), 

5 . Ga.—Starkca v. Metropolitan Life 
Ins. Co.. 107 S.K. 520. 68 Ga.App. 
37—McGlothin v. United States 
Nat. Life & Casualty Co., 186 S.B. 
636, 36 Ga.App. 325. 

X^ .—^Ward v. Buslnesa Men's Assur. 
Co. of America, 129 So. 161, 170 La. 
776. 

jT.j.—Reck V. Prudential Ins. Co. of 
America, 184 A. 777, 116 N.J.Law 
444. ' 

Tender of payment of first pre> 
tnium on life policy, in so far as 
takinff effect of life policy contain¬ 
ing provision that it shall not take 
effect until received by applicant Is 
concerned, does not operate as con¬ 
structive receipt of policy by appli¬ 
cant.—Spragg V. I*rudential Ins. Co. 
of America, 198 N.B. 586, 60 Ohio 
App. 451. 

& U.S.—McNicol V. New York Life 
Ins. Co.. Kan., 149 P. 141, 79 C.C.A. 
11 . 

Necessity of acceptance of applica¬ 
tion see supra 5 232. 

Y. Tex.—Mutual Reserve Life Ins. 
Co. v. Seidel, 113 S.W. 946, 52 Tex. 
C1V.APP. 278. 

& Mo.—Howard v. jSjtns, Life Ins. 
Co., 164 S.W.2d 360, 360 Mo. 17 
—^Howard v. .ffltna Life Ins. Co., 
146 S.W.2d 113, 846 Mo. 1062. 
Tex.—Guardian Life Ins. Co. of Tex¬ 
as V. Johnson, Civ.App., 172 S.W.2d 
993, error granted. 

Oommencement of risk generally see 
infra 99 329-336. 


ProvlsloB. as to malntesiaaos of pol¬ 
icy by premium payment 
Payment of first guarterly pre¬ 
mium on ten-year term life Insur¬ 
ance policy after date specified there¬ 
in as beginning of term did not ex¬ 
tend coverage until date ten years 
after date of such payment on theory 
that insured thereby obtained Insur¬ 
ance for three months after latter 
date, although policy provided that it 
should not take effect until first pre¬ 
mium was paid, where it also pro¬ 
vided that payment of any premium 
should not maintain policy in force 
beyond date on which succeeding pre¬ 
mium became payable, which was in 
month after such payment.—Wall v. 
Equitable Life Assur. Soc. of U. S., 
91 P.2d 146, 33 Cal.App.2d 112. 

Effect of agreement as to coverage 
Insured should not be deprived of 
benefit of Missouri rule that cover¬ 
age of policy containing effuctive-on- 
payment-of-premium clause, com¬ 
mences on the date premium is paid, 
except where it is clear that the 
parties have agreed that the pre¬ 
mium paid will carry the Insurance 
only to a definite future date.—Equi¬ 
table Life Assur. Soc. of U. S. v. 
Tucker, C.C.A.Mo.. 126 P.2d 396, af¬ 
firming, D.C., Tucker v. Equitable 
Life Assur. Soc. of U. S., 36 F.Supp. 
809, certiorari' denied 62 S.Ct. 1298, 
316 U.S. 699, 86 L.Ed. 1768. 

9 , Ga.—Life & Casualty Ins. Co. of I 
Tennessee v. Palmer, 172 S.E. 823,1 
48 Ga.App. 380. 

10. Mich.—^New York Life Ins. Co. 
v. Ahromietes, 236 N.W. 769, 264 
Mich. 622. 

Minn.—Fortin v. New York Life Ins. 
Co., 241 N.W. 673, 185 Miiili. 623— 
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Lueck V. New York Life Ins. Co., 
240 N.W. 363, 185 Minn. 184. 

11 . Mich.—^New York Life Ins. Co. 

V. Abromietes, 236 N.W. 769, 264 
Mich. 622. 

Minn.—Fortin v. New York Life Ins. 
Co., 241 N.W. 673, 186 Minn. 623— 
Lueck V. New York Life Ins. Co.. 
240 N.W. 368, 185 Minn. 184. 

12 . U.S.—State Life Ins. Co. v. Mur¬ 
ray. Pa., 169 F. 408, 86 C.C.A. 344, 
affirming, C.C., 161 F. 639. 

Duration of risk generally see Infra 
99 829-335. 

13. Ind.—Union Mut. Life Ins. Co. 

V. Adler, 73 N.B. 836, 38 Ind.App. 
630, rehearing overruled 76 N.B. 
1088, 38 Ind.App. 530. 

Term Insnranoe 

First premium paid under policy 
providing that payment was for 
term insurance until date within year 
thereafter was held not annual pre¬ 
mium entitling insured to full year's 
Insurance.—Prange v. International 
Life Ins. Co. of St. Louis, 46 S.W.2d 
623, 329 Mo. 661, 80 A.L.R. 960—Lacy 
V. American Central Life Ins. Co., 
116 S.W.2d 193, 232 Mo.App. 1132. 

14. Ind.—Union Mut. Life Ins. Co. 
V. Adler, 73 N.B. 835, 38 Ind.App. 
630, rehearing overruled 75 N.B. 
1088, 38 Ind.App. 530. 

15. U.S.—Shaner v. West Coast Life 

Ins. Co., C.C.A.C010., 78 F.2d 681— 
Greenbaum v. Columbian Nat. Life 
Ins. Co. of Boston, Mass., C.C.A.N. 
Y., 62 P.2d 1l6—Inter-Southem 

Life Ins. Co. v. McBlroy, C.C.A. 
Ark., 38 P.2d 667—Person v. -ffltna 
Life Ins. Co., C.C.A.Ark., 32 F.2d 
459, stating federal and Arkansas 
law—Schmitt v. John Hancock Mut. 
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effect according to its terms it is a condition 
precedent to liability on the part of the company,^^ 
and a performance thereof is essential, or a con- 


44 O.J.S. 

dition precedent, to making the contract of insur¬ 
ance complete and enforceable,^® unless the case 
falls within the operation of an incontestable 


INSVRANCE 


Life Ins. Co., D.C.Wls., 29 P.Supp. 
305— ^MacKelvle v. Mutual Ben. 
Life Ins. Co. of Newark, N. J., C. 
C.A.N.T., 287 P. 660, certiorari 

denied 43 S.Ct. 522, 262 U.S. 747, 
67 L.Ed. 1212. . 

Ga.—^Pierce v. Life Ins. Co. of Vlr- 
giniSL, 178 S.B. 189, 60 Ga.App. 387. 
N.C.—^Turlington v. Metropolitan 
Life Ins. Co., 137 S.E. 422', 193 N. 

C. 481—Perry v. Security Life & 
Annuity Co.. 63 S.E. 679, 150 N.C. 
143. 

Okl.—Atlas Life Ins. Co. v. Schrim- 
sher, 66 P.2d 944, 947, 179 Okl. 643, 
quoting Corpus Juris. 

S.C.—Cooley v. Metropolitan Life Ins. 
Co., 160 S.E, 793, 795, 163 S.C. 280, 
quoting Corpus Juris. 

Tex.—^Texas Life Ins. Co. y. Mansel, 
Clv.App., 106 S.W.2d 899. 

Existence of life insured as requi¬ 
site of contract see supra S 236. 

16. U.S.—^American Ins. Union ▼. 
Lowry, C.C.A.Tex.. 62 P.2d 209. 
certiorari denied Lowry v. Ameri¬ 
can Ins. Union. 63 S.Ct. 689, 289 

U. S. 746, 77 L.Ed. 1491—Ratigan 

V. American United Life Ins. Co., 

D. aMich., 37 P.Supp. 16—Schmitt 
V. John Hancock Mut. Life Ins. Co., 
D.C.W1S., 29 P.Supp. 305—^MacKel- 
vle V. Mutual Ben. Life Ins. Co. 
of Newark, N. J„ aC.AN.Y.. 287 
F. 660, certiorari denied 43 S.Ct. 
522, 262 U.S. 747, 67 L.Ed. 1212. 

Ga.—^Kansas City Life Ins. Co. v. 
Williams, 200 S.E. 329, 69 Ga.App. 
66—^Pierce v. Life Ins. Co. of Vir¬ 
ginia. 178 S.E. 189, 60 Ga.App. 337. 
Ill.—Kroon v. Travelers* Ins. Co., 7 
N.E.3d 936, 290 Ill.App. 36. 

N.C.—Sturgill V. New York Life Ins. 

Co., 141 S.B. 280, 196 N.C. 84. 
Okl.—American Sav. Life Ina Co. 
V. Loomis, 131 P.2d 65, 67, 191 
Okl. 499, citing Corpus Juris — 
Atlas Life Ins. Co. v. Schrimsher, 
66 P.2d 944, 947, 179 Okl. 643, 
quoting Corpus Juris. 

Pa.—^Pennsylvania Co. for Insurance 
on Lives and Granting Annuities v. 
Home Ins. Co. of America, 145 A 
286, 295 Pa. 286. 

S.C.—Cooley v. Metropolitan Life 
Ins. Co.. 160 S.E. 793. 795, 163 
S.C. 280, quoting Corpus Juris. 

37 C.J. P.403 note 6. 

Warrauty . 

Such a provision is enforceable as 
a. warrants—4^tna Life Ina Co. v. 
Norfleet, 169 So. 225, 232 Ala. 699— 
.Southern .States Life' Ins. Co. v. 
Dunckiey, 148 So.'320, :226 Ala. 588. 

Bfei^^ulation as to etfeotlve date 
tl) Application for policy provid¬ 
ing that policy should not take ef¬ 


fect unless first premium should be 
paid, while Insured was in good 
health, and policy providing that it 
should be efCective from a specified 
date was held to mean that policy 
should not _ take effect unless first 
premium was paid while insured was 
in good health, but that when it did 
take effect, it should operate from 
date therein stated.—Travelers Ins. 
Co. V. Wolfe. C.C.AOhio. 78 P.2d 78, 
certiorari denied Wolfe v. Travelers 
Ins. Co.. 56 S.Ct. 158, 296 U.S. 635, 
80 L.Ed. 452. 

<2) Under application, made part 
of policy, providing that policy shall 
not take effect until first premium 
was paid during insurer’s good 
health, and that no premium shall 
be considered paid unless receipt be 
given therefor, sigrned by certain of¬ 
ficers, the signing of the receipt does 
not determine the effective date of 
the policy, but, on such signing, the 
policy becomes effective as of the 
date of the actual payment of the 
first premium by Insured while in 
good health.—Sun Life Assur. Co. of 
Canada v. Budzinski, C.C.AN.J., 26 
P.2d 77. 

17. U.S.—Gaughan v. United Ben. 
Life Ins' Co., C.C.A.Kan.. 128 P. 
2d 368—Urseth v. Sun Life Assur. 
Co. of Canada, C.C.AMo., 119 F. 
2d 629, certiorari denied 62 S.Ct. 
83, 314 U.S. 643, 86 L.Bd. 616— 
.^tna Life Ins. Co. v. Johnson, C. 

C. AN.D., 13 F.2d 824—Schmitt v. 
John Hancock Mut. Life Ins. Co., 

D. C.W1S., 29 F.Supp. 305. 

Ga.—^Metropolitan Life Ins. Co. v. 
Thompson, 93 S.E. 299, 20 Ga.App. 
706. 

Kan.—^Nixon v. Manhattan Mut. Life 
Ins. Co. of Manhattan, 109 P.2d 
150, 153 Kan. 39—^E^eln v. Farmers' 
& Bankers’ Life Ins. Co., 297 P. 
730, 132 Kan. 748. 

Ky.—Manhattan Life Iiis. Co. v. My¬ 
ers, 69 S.W. 30, 109 Ky. 372, 22 
Ky.L. 875. 

N.C.—Turlington v. Metropolitan 
Life Ins. Co., 137 S.E. 422, 193 N. 
C. 481. 

Okl.—^Atlas Life Ins. Co. v. Schrim¬ 
sher, 66 P.2d 944, 947, 179 Okl. 643, 
quoting Corpus Juris—^Etenbum v. 
Metropolitan Life Ins. Co., 246 P. 
383, 118 Okl. 56. 

S.C.—Cooley v. Metropolitan Life Ins. 
Co., 160 S.B. 793, 795, 163 S.C. 280, 
quoting Corpus Juris—Welch v. 
Life Ins. Co. of Virginia, 117 S.E. 
720, 124 S.C. 492. 

37 C.J. p 403 notes 7, 8. 

18. U.S.—Qiddinfi^ v. Northwestern 
Mut Life Ins. Co., Ill., 102 U.S. 
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108, 26 L.Ed. 92—Gaughan v. Unit¬ 
ed Ben. Life Ins. Co., C.C.A.Kan., 
128 P.2d 368—Urseth v. Sun Life 
Assur. Co. of Canada, C.C.A.Mo., 
119 P.2d 629, certiorari denied 62 
S.Ct 83, 314 U.S. 643, 86 L.Ed. 
616—^Harris v. Travelers Ins. Co., 
C.C.A.Tex., 80 P.2d 127—Shaner v. 
West Coast Life Ins. Co., C.C.A. 
Colo. 73 P.2d 681—^American Ins. 
Union v. Lowry, C.C.ATex., 62 F. 
2d 209, certiorari denied Lowry v. 
American Ins. Union, 289 U.S. 745, 
63 S.Ct 689, 77 L.Bd. 1491—Green- 
baum V. Columbian Nat. Life Ins. 
Co. of Boston, Mass., C.C.A.N.Y., 
62 F.2d 56—Inter-Southern Life 
Ins. Co. V. McElroy, C.C.A.Ark., 38 
F.2d 667—Person v. ^tna Life Ins. 
Co., C.C.AArk., 32 P.2d 459—Rati¬ 
gan V. American United Life Ins. 
Co., D.aMich., 37 P.Supp. 16— 
Schmitt V. John Hancock Mut. Life 
Ins. Co., D.C.Wis., 29 F.Supp. 306. 
Ga.—^Kansas City Life Ins. Co. v. 
Williams, 200 S.E. 329, 69 Ga.App. 
66 . 

Idaho.—Swetland v. New World Life 
Ins. Co., 206 P. 190, 36 Idaho 109. 
Ill.—Kroon v. Travelers’ Ins. Co., 7 
•N.E.2d 935, 290 Ill.App. 36—Mldira 
V. Globe Life Ins. Co., 283 Ill.App. 
100 . 

Ind.—^Neff v. Metropolitan Life Ins. 

Co., 73 N.E. 1041, 39 Ind.App. 260. 
Iowa.—Range v. Mutual Life Ins. Co. 
of New York, 249 N.W. 268, 216 
Iowa 410. 

Kan.—^Nixon v. Manhattan Mut. Life 
Ins. Co. of Manhattan, 109 P.2d 
160, 163 Kan. 39. 

La.—^Hardie v. St. Louis Mut Life 
Ins. Co., 26 La.Ann. 242. 

Minn.—^Allen v. Metropolitan Life 
Ins. Co., 229 N.W. 879, 179 Minn. 
645—^Zemler v. New York Life Ins. 
Co., 226 N.W. 81, 177 Minn. 273. 
N.H.—Brown v. Massachusetts Mut. 
Life Ins. Co., 69 N.H. 298, 47 Am. 

R. 205. 

N.J.—Levandoski v. Equitable Life 
Ins. Soc., 137 A. 414, 103 N.J.Law 
643. 

N.C.—^North Carolina Bank & Trust 
Co. V. Pilot Life Ins. Co., 174 S.E. 
298, 206 N.C. 460. 

Okl.—^Atlas Life Ins. Co. v. Schrim¬ 
sher. 66 P.2d 944, 947, 179 Okl. 643, 
quoting Corpus Juris. 

Pa.—^Harrisburg Trust Co. v. Mutual 
Life Ins. Co, of New York, 122 A. 
292, 278 Pa. 266—Landy v. Phil¬ 
adelphia Life Ins. Co., 78 Pa. Super. 
47. 

S.C.—Cooley v. Metropolitan Life 
Ins. Co., 160 S.E, 793, 796, 163 

S. C. 280, quoting Corpus Juris. 

37 C.J. p 403 note 9. 
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clause,!® or unless payment is waived®® or the com¬ 
pany is estopped.®! Thus the policy is not binding 
or enforceable where the premium is not paid or 
tendered,®® or whore it is paid or tendered while 
applicant is ill or injured®® or after his death.®^ 

The actual, and not merely the apparent, health 
of applicant is controlling in determining whether 
he was in good health when the first premium was 
paid or tendered.®® In some cases a stipulation re¬ 
specting the good health of applicant at the time 
of payment of the first premium is, when construed 
in connection with representations made by appli¬ 
cant®® or an incontestable clause in the policy,® 7 
deemed to be so limited in meaning and effect that 
the insurance is invalidated thereby only when, aft¬ 


er the date of the application or acceptance thereof 
and prior to the payment of the premium, there has 
been a substantial change in the condition of the 
health of applicant or he has been stricken with 
some new disease which impairs his health. 

Insured's knowledge as to health. Such a stipu¬ 
lation has been held to be breached if, at the time 
of the initial payment, insured was suffering from 
a disease which increased the risk of loss, whether 
he knew of the character or nature of the disease 
or not.®® A provision of the policy that it shall not 
take effect unless the first premium shall be paid 
while applicant is in good health in so far as he 
has knowledge or information will be given ef¬ 
fect.®® 


19. Cal.—Dibble v. Reliance Life 
Ins. Co., 149 P. 171. 170 Cal. 199, 
Ann.Ca8.1917E 34. 

S.C.—Cooley v. Metropolitan Life Ins. 
Co., 160 S.E. 793. 796, 153 S.C. 280, 
quoting Corpus Juris. 

20. U.S.—.ffltna Life Ins. Co. v. 
Johnson, C.C.A.N.D., 13 P.2d 824— 
Courier v. Prudential Ins. Co. of 
America, D.C.Cal., 34 F.Supp. 661—r 
Schmitt V. John Hancock Mut. Life 
Ins. Co„ D.C.'SVis., 29 F.Supp. 305. 

Idaho.—Swetland v. New World Life 
Ins. Co., 206 P. 190, 35 Idaho 109. 
Ind.—^NefC v. Metropolitan Life Ins. 

Co., 73 N.E. 1041, 39 Ind,App. 250. 
N.C.—North Carolina Bank & Trust 
Co. V. Pilot Life Ins. Co., 174 S.E. 
298, 206 N.C. 460. 

Okl.—Atlas Life Ins. Co. v. Schrlm- 
sher, 66 P.2d 944. 170 Okl. 643. 
S.C.—Cooley v. Metropolitan Life 
Ins. Co., 150 S.B. 793, 153 S.C. 280. 
Waiver generally see infra $§ 274- 
276. 

21. U.S.—Courier v. Prudential Ins. 
Co. of America, D.C.Cal., 34 P. 
Supp. 661. 

Estoppel generally see Infra {!§ 274- 
276. 

22. U.S.—Urseth v. Sun Life Assur. 
Co. of Canada, C.C.A.Mo.. 119 P. 
2d 529, certiorari denied 62 S.Ct. 
83. 314 U.S. 643, 86 L.Ed. 516. 

Idaho.—Swetland v. New World Life 
Ins. Co., 206 P. 190, 35 Idaho 109. 
Iowa.—Hawley v. Michigan Mut. Life 
Ins. Co., 61 N.W. 201, 92 Iowa 593. 
La.—Hardie v. St. Louis Mut. Life 
Ins. Co., 26 La.Ann. 242. 

Mich.—Karp v. Metropolitan Life 
Ins. Co., 256 N.W. 330, 268 Mich. 
266. • 

N.J.—McClave v. Mutual Reserve 
Fund Life Ass’n, 26 A. 78, 56 N.J 
Law 187. 

N.Y.—Flanagan v. Travelers' Ins. 
Co., 229 N.T.S. 641, 224 App.Dlv. 
296—Posts V. American Union Life 
Ins. Co., 52 N.Y.S. 910, 32 App.Dlv. 
180. affirmed 69 N.E. 1129, 166 N.Y: 
«8L 


N.C.—^North Carolina Bank & Trust 
Go. V. Pilot Life Ins. Co., 174 S.E. 
298, 206 N.C. 460—Sturgill v. New 
York Life Ins. Co.. 141 S.E. 280, 
196 N.C. 34—Turlington v. Metro¬ 
politan Life Ins. Co.. 137 S.E. 422, 
193 N.C. 481. , 

Okl.—^Btenbum v. Metropolitan Life 
Ins. Co., 246 P. 383. 118 Okl. 55. 
Or.—Morford v. California Western 
States Life Ins. Co., 113 P.2d 629. 
166 Or. 576—Morford v. California- 
Western States Life Ins. Co., 88 P. 
2d 303, 161 Or. 113. 

Pa.—Shook V. New York Life Ins. 

Co., 22 A.2d 647, 343 Pa. 186. 
S.C.—Welch V. Life Ins. Co. of Vir¬ 
ginia. 117 S.E. 720, 124 S.C. 492. 
Partial paymeat iiunillloieiLt 
U.S.—Gaughan v. United Ben. Life 
Ins. Co., C.C.A,Kan., 128 P.2d 368. 
N.Y.—Poppito V. Metropolitan Life 
Ins. Co., 228 N.Y.S. 615, 131 Misc. 
794. 

23. U.S.—Courier v. Prudential Ins. 
Co. of America, D.C.Cal., 34 F.Supp. 
661. 

Ala.—^^tna Life Ins. Co. v. Norfleet, 
169 So. 226, 232 Ala. 599. 

Ill.—Kroon v. Travelers' Ins. Co., 
7 N.E.2d 936, 290 Ill.App. 36. 

La.—Pisette v. Mutual Life Ins. Co., 
7 La.App. 226. 

Pa.—Landy v. Philadelphia Life Ins. 

Co., 78 Pa.Super. 47. 

37 C.J. p 404 note 13. 

Treatment by physician after exam¬ 
ination 

Where, by terms of application, 
agent of insurer was not authorized 
to deliver policy except on payment 
of first premium, and then only if 
applicant had not consulted or been 
treated by physician after examina¬ 
tion by Insurer's examiners, policy 
delivered by agent without receiving 
premium, where agent subsequently 
accepted check for premium with 
knowledge that Insured had under¬ 
gone operation, and received payment 
after insured's death, was not law¬ 
fully delivered and not binding con¬ 
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tract against Insurer.—Silverman v. 
New York Life Ins. Co., 79 P.2d 154, 
65 App.D.C. 29. 

24. U.S.—Giddlngs v. Northwestern 
Mut. Life Ins. Co., Ill., 102 U.S. 
108, 26 L.Ed. 92. 

Ala.—Cherokee Life Ins. Co. v. Bran- 
num, 82 So. 176, 203 Ala. 146. 

Xhsured missing 

A beneficiary paying premium and 
obtaining life policy without dis¬ 
closing to Insurer that insured was 
missing and was reported to have 
been drowned, could recover on pol¬ 
icy which was not to be effective un¬ 
til payment of first premium during 
Insured's lifetime, where policy was 
in fact delivered to beneficiary dur¬ 
ing insured's lifetime, and there were 
no confidential relations between ben¬ 
eficiary and Insurer, and beneficiary 
did not conceal such Information 
with intent to deceive or defraud In¬ 
surer.—Metropolitan Life Ins. Co. v. 
James, 191 So. 362, 238 Ala. 337. 

25. S.C.—Crocker v. Life Ins. Co. of 
Virginia, 191 S.E. 312, 183 S.C. 439 
—Cooley v. Metropolitan Life Ins. 
Co., 150 S.E. 793, 796, 153 S.C. 280, 
quoting Oorpiu Juris. 

37 C.J. p 404 note 19. 

26. N.Y.—^Eastern Dlst. Piece Dye 
Works V. Travelers' Ins. Co., 190 
N.Y.S. 822, 198 App.Dlv. 610, af- 
flrmed 188 N.E. 401, 234 N.Y. 441, 
26 A.L.R. 1605. 

27. N.Y.—^Webster v. Columbian 
Nat. L. Ins. Co., 116 N.Y.S. 404, 
131 App.Dlv. 837, affirming 115 
N.Y.S. 892, 62 Mlsc. 346, and af¬ 
firmed 89 N.E. 1114, 196 N.Y. 623. 

28. Ala.—^^tna Life Ins. Co. v. Nor¬ 
fleet, 169 So. 225, 232 Ala. 599. 

29. U.S.—Wilkins v. Travelers Ins. 
Co., C.C.A.Fla., 117 P.3d 646, re¬ 
versing, D.C., Travelers Ins. Co. v. 
Wilkins, 33 F.Supp. 117, and certio¬ 
rari denied 61 S.Ct. 1089, 313 U. 
S. 576, 85 L.Ed. 1533. 
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Payment during last illness. A payment of the 
first premium made while applicant is fatally ill 
does not render the contract of insurance effective 
where it is expressly stipulated in the application 
that the policy shall not take effect unless the first 
premium is paid while applicant is in good health 
or in the same condition of health as described in 
the application and according to some,8i although 
not other,32 authorities a payment or tender made 
at such a time does not render the contract effec¬ 
tive even in the absence of such a stipulation. 

Payment during insurability. A stipulation in the 
application that the policy shall not take effect until 
the first premium is paid during the insurability of 
applicant is complied with where the first premium 
is paid when the application is made and at a time 
when applicant is insurable and illness and con¬ 
sequent noninsurability arising subsequent to the 
payment of the first premium and prior to the ac¬ 
ceptance of the application and delivery of the pol¬ 
icy do not affect the validity or enforceability of the 
policy,3^ in the absence of a stipulation, as consid¬ 
ered supra § 265, that applicant shall be in good 


health at the date of delivery of the policy. Such 
a stipulation is covered by an incontestable clause 
in the policy.35 

§ 272. Mode and Sufficiency 

a. In general 

b. Transactions with agent or broker 
a. In Gfeneral 

Unless cash payment Is required by statute or by the 
terms of the application or policy* a first premium 
ordinarily be paid by something other than money, and 
a tender and refusal are a sufficient compliance with a 
condition that the first premium be paid before a pol- 
Icy shall take effect, unless actual acceptance of the 
premium Is called for. 

Unless payment in cash is required by the terms 
of the application or policy, or of a receipt which 
is made part of the application,8® or the transaction 
is vitiated by fraud,or unless payment in cash is 
required by an applicable statute,®® a first premium 
may be paid, so as to put the contract in effect, by 
something other than money,*® such as property,®* 
or services,®! or a promissory note,®* or other evi- 


30. Ala.—^Powell v. Prudential Ins. 
Co.. 45 So. 208, 153 Ala. 611. 

31. Ga.—‘McKenzie v. Northwestern 
Mut Life Ins. Co.. 105 S.B. 720, 26 
Ga.App. 225. 

Wash.-“Harrlman v. New York Life 
Ins. Co., 86 P. 656, 43 Wash. 398. 

32. N.C.—Kendrick v. Mutual Ben. 
Life Ins. Co.. 82 S.B. 728. 124 N. 
C. 316, 70 Am.S.R. 592. 

33. Ky.—^American Nat. Ins. Co. v. 
Brown, 201 S.W. 226, 179 Ky. 711. 

34. Ky.—^American Nat. Ins. Co. v. 
Brown, supra. 

35. Tex.—^American Nat. Ins. Co. v. 
Brings, Civ.App., 156 S.W. 909. 

86. Ark.—Jenkins v. International 
Life Ins. Co., 232 S.W. 3, 149 Ark. 
257. 

32 C.J. p 1132 note 46. 

Authority of agent to accept other 
than money see inffa subdivision 
b (2) of this section. 

**xret’* prendnm as cash 
Where parents of insured, a school 
girl, procured Insurance and turned 
over “net" premium with applica¬ 
tion to insurer, for which they were 
agents, there was a payment of pre¬ 
mium “in cash.”—Eyring v. Kansas 
City Life Ins. Co., 129 S.W.2d 1086. 
1088, 1090, 234 Mo.App. 328. 

XTots 

(1) Under such a requirement, ex¬ 
ecution by applicant of note to agent 
for first premium was not payment 
**ln cash.”—Newsom v. New York 
Life Ins. Co.. aC.A.Ohio, 60 F.2d 
241. 

(2) However, the contrary has ^so 
been held. 


U.S.—Schwartz v. Northern Life Ins. 
Co., C.C.A.Cal., 25 P.2d 565, re¬ 
versing, D.C., Northern Life Ins. 
Co. V. Schwartz, 19 P.2d 142, and 
certiorari denied 49 S.Ct.. 29, 278 
U.S. 628, 73 L.Bd. 547. 

Ala.—New York Life Ins. Co. v. Mc- 
Junkln, 149 So. 663, 227 Ala, 228. 
Cal.—^Vierra v. New York Life Ins. 
Co., 6 P.2d 349. 119 Cal.App. 352. 

(3) “The payment is in cash, 
where the local agent accepts the 
note of the Insured as his personal 
property for the first payment and 
agrrees with the insured to a*dvance 
to the company such premium.”— 
Kansas City Life Ins. Co. v. White, 
264 P. 474, 475, S3 Arlz. 308. 

(4) Where proceeds received by 
agent on negotiation of note payable 
to him individually are suflacient to 
pay that part of firet premium which 
is due insurance company, premium 
to all intents and purposes is paid 
in cash.—^New York Life Ins. Co. v. 
McCreary, C.C.A.Neb., 60 F.2d 355. 

(5) Where insurer, on receiving 
note executed to local agent by ap¬ 
plicant at time of making applica¬ 
tion for insurance, registered the 
note and thereafter returned it to the 
beneficiary canceled, insurer did not 
thereby accept it as a cash payment 
of premium.—^Morford v. California 
Western States Life Ins. Co., 113 P. 
2d 629, 166 Or. 575. 

37. N.C.—Folb V. Firemen's Ins. Co., 
45 S.B. 547. 138 N.C. 179. 

38. Neb.—State v. Moore. 67 N.W. 
876. 48 Neb. 870. 

32 C.J. p 1182 note 48. 


39. Va,—^Homestead Fire Ins. Co. v. 
Ison, 65 S.E. 463, 110 Va, 18. 

32 C.J. p 1132 note 49—26 C.J. p 61 
note 29. 

40. Ark.—^Home Fire Ins. Co. v. 
Stancell, 127 S.W. 966, 94 Ark. 578. 

4L Ind.—^Kentucky Mut. Ins. Co. v. 
Jenks, 5 Ind. 96. 

48. U.S.—Dodd v. ABStna Life Ins. 

Co., C.C.A.Tenn., 35 F.2d 678. 

Colo.—Hill V. Capitol Life Ins. Co.,. 

14 P.2d 1006, 91 Colo. 300. 

Mo.—^Deskln v. U. S. Reserve Ins, 
Corporation, 298 S.W. 103, 221 Mo. 
App. 1151. 

Okl.—^Kansas City Life Ins. Co. v, 
Hlsllp, 6 P.2d 678, 154 Okl. 42— 
North Carolina Mut. Life Ins. Co. 
V. White, 266 P. 642, 180 Okl. 118. 
Ra,—^Union Central Life Ins. Co. v- 
Melloy, 16 Pa.Dl8t. & Co. 351. 
S.D.—Policyholder's Nat. Life Ins, 
Co. V. Nelson. 211 N.W. 444, 60 S. 
D. 606. 

Tex.—^Northwestern Nat. Life Ins, 
Co. V. Miears, Civ.App., 115 S.W.2d 
1128. 

32 C.J. p 1132 note 61—26 C.J. p 61 
note 33. 

Notes for premiums generally see 
infra S5 859-366. 

Agreement to make note 

It is not essential that* a note 
should have been actually executed 
in order that the risk may attach, 
if there is an agreement that it 
shall be made. 

U.S.—Commercial Mut. Marine Ins. 
Co. V. Union Mut Ins. Co., Mass., 
19 How. 318, 16 L.Ed. 636. 

Ma—Warren v. Ocean Ins. Co., 16 
Me. 439, 33 Am.D. 674. 
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dence of indebtedness,^3 including the note or other 
obligation of a third person,44 or by check,45 al¬ 
though the giving of a worthless check for the pre¬ 
mium is not sufficient to put the policy into effect,45 
unless the check is unconditionally accepted as pay- 
ment.47 Even where the contract calls for a cash 
payment the acceptance of negotiable paper in pay¬ 
ment has been held binding on the parties.48 How¬ 
ever, some authorities are to the effect that it is 
ultra vires for the company to take, or agree to 
take, personal property in payment of the first pre¬ 
mium 4® 

Where, something is accepted in lieu of money, 
the sole question is whether or not it is accepted as 
actual payment of the premium ;50 and there is no 
payment unless what is done extinguishes all right 
of the company to collect, and all obligation of ap¬ 
plicant to pay, the premium for the first period^i 
It has been held that a note given for the first pre¬ 
mium does not operate as a payment thereof in the 


absence of an express agreement to that effect,®3 
but other courts hold that, where the company de¬ 
livers a policy, together with a receipt for the first 
year’s premium, and accepts insured’s notes for it, 
it must be deemed as a matter of law to have ac¬ 
cepted the notes in payment of the premium, even 
in the absence of an express agreement to that ef¬ 
fect.®® 

Payment may be provided for by means of money 
due applicant from insurer ;®4 but in the absence 
of authority from applicant, insurer has no duty to 
utilize, as payment of the first premium, credits due 
him,®® such as reserves or dividends, or prepaid 
premiums, in connection with other policies.®® 

A policy reciting an undertaking in considera¬ 
tion of the payment of the premium has been held 
without effect in the absence of actual payment-®^ 
A recital that the policy is issued “in consideration 
of” the premium named has been held not an ac- 


Attonnt wUmown to applicant 

Where applicant at time of mak¬ 
ing application for insurance ex¬ 
ecuted note, hut did not know what 
amount of quarterly payment would 
be. note could not be considered as 
payment of quarterly premium.— 
Morford v. California Western States 
Life Ins. Co., 113 P.Sd 629, 166 Or. 
676, 

Demand note 

Demand note fflven by applicant! 
was at best a more agreement to 
pay premium when payment was de¬ 
manded and was not equivalent to 
“payment” of first premium as re¬ 
quired by terms of policies.—Brady 
V. John Hancock Mut. Ins. Co. of 
Boston, Mass., D.C.N.Y., 53 P.Supp. 
173, affirmed, C.C.A.. 130 F.2d 697. 
SzecutioiL by agent 

Where insurer’s agent executed a 
note in the name of Insured without 
the latter’s knowledge, an acceptance 
by him of a policy, without reading 
it, reciting that ho had given his 
note, constituted a ratification.—Mon¬ 
itor Mut. Fire In!?. Co. v. Buffum, 
115 Mass. 343. 

FaUnre to pay note 

(1) “If the policy provides it shall 
not become effective until the first 
premium is paid, the payment of the 
note [given in payment of the first 
premium] is deemed a condition pre¬ 
cedent.”—Bankers’ Reserve Life Co. 
V. Rice, 226 P. 324, 326, 99 Okl. 184. 

(2) The fact that the note was not 
paid at maturity or remained un¬ 
paid at the time of the death of in¬ 
sured does not invalidate the policy. 
—^Newman v. New York Life Ins. 
Co., 273 I11.APP. 288. 

(3) Where the receipt given to In¬ 
sured when he gave his note for the 


first premium constituted the initial 
contract of insurance, the contract 
was not affected by a provision of 
the policy, which was never delivered 
to insured, that if any note given 
for the first premium should not be 
paid when due, the policy should 
become void without notice, notwith¬ 
standing any receipt given for such 
premium.—Citizens* Life Ins. Co. v. 
Coleman, 147 S.W. 414, 148 Ky. 760. 

43. Iowa.—Unterharnscheldt v. Mis¬ 
souri State Life Ins. Co., 138 N. 
W. 459, 160 Iowa 223, 46 L.R.A., 
N.S., 743. 

44. Ark.—^Home Fire Ins. Co. v. 
Stancell. 127 S.W. 966, 94 Ark. 678. 

26 C.J, p 61 note 37. 

45. Pa.—Pennsylvania Company for 
Insurance on Lives and Granting 
Annuities v. Home Ins. Co. of 
America, 145 A. 286, 296 Pa. 286. 

26 G.J. p 61 note 32. 

Check for premium generally see in¬ 
fra § 349. 

Xavestlgation of application 

Check held to constitute payment 
although returned, after delay, with 
statement that Insurer h€Ld not com¬ 
pleted its investigation of the appli¬ 
cation. where no such investigation 
was contemplated in the application 
or policy.—Schmith v. Union Mut. 
Casualty Co., 247 N.W. 655, 216 Iowa 
936. 

Postdated oheok 

Ky.—Republic Life & Accident Ins. 
Co. V. Hatcher. 61 B.W.2d 922, 244 
Ky. 674. 

46. Pa.—Brady v. Northwestern Ma¬ 
sonic Aid Ass’n, 42 A. 962, 190 Peu 
595. 

47. Tex.—Minnesota Mut. Life Ins. 
Co. V. McIntosh, Civ,App., 126 S.W. 
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2d 1031, error dismissed, judgment 
correct. 

48. U.S.—Schwartz v. Northern Life 
Ins. Co., aC.A.Cal., 25 P.2d 666, 
reversing, D.C., Northern Life Ins. 
Co. V. Schwartz, 19 F.2d 142, and 
certiorari denied 49 S.Ct 29, 278 
U.S. 628, 73 L.Bd. 647. 

Ky.—Republic Life & Accident Ins. 
Co. V. Hatcher, 61 S.W.2d 922, 
244 Ky. 674. 

49- Mo.—Kahn v. Philadelphia Fire 
& Marine Ins. Co.. App., 108 S.W.2d 
467. 

32 C.J. p 1132 note 64. 

50. Ark.—^Home Fire Ins. Co. v. 
Stancell, 127 S.W. 966, 94 Ark. 678. 

51. Kan.—Mesloh v. Lafayette Life 
Ins. Co., 207 P. 754, 111 Kan. 409. 
Applloaat’s order on employer to 

pay premiums, delivered to insurance 
company’s agent, was not first pay¬ 
ment required to make insurance ef¬ 
fective, where employer had not 
accepted order.—Inter-Ocean Casual¬ 
ty Co. V. Dunn, 292 S.W. 742, 219 Ky. 
103. 

58. Wls.—Wagener v. Old Colony 
Life Ins. Co.. 172 N.W. 729, 170 
Wls. 1. 

53. Minn.—Union Cent. Ins. Co. v. 
Taggart. 66 N.W. 679. 56 Minn. 96, 
43 Am.S.R. 474. 

32 C.J. p 1132 note 58. 

64. Me.—^Walker v. Metropolitan 
Ins. Co.. 56 Me. 371. 

55. U.S.—Rogers v. Great-West Life 
Assur. Co., D.C.Mlnn., 48 F.Supp. 
86 . 

60L U.S.—Rogers v. Great-West Life 
Assur. Co., supra. 

57. Mich.—Schaefer v. Peninsular 
Casualty Ins. Co., 254 N.W. 139, 266 
Mich. 386. 
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knowledgment of the receipt of the first premium 
but there is authority to the contrary.s^ 

Estoppel of insurer with respect to the payment 
of the first premium is considered infra § 275, and 
presumptions as to payment of the first premium 
arising from delivery or possession of the policy, 
or from a recital or acknowledgment of such pay¬ 
ment contained therein, are considered infra § 1316. 

Person making payment. Aside from questions 
arising in life insurance cases as to the efficacy of 
the pa 3 nnent of the premium by a person without 
insurable interest, considered infra § 347, it is im¬ 
material who pays the first premium as long as the 
money is actually received by the company,pro¬ 
vided the payment is made with the knowledge, 
consent, or acquiescence of insured.®^ 

A tender and a refusal are ordinarily a sufficient 
compliance with a condition that the first premium 
must be paid before a policy shall take effect. 
However, a provision of the application that the 
company shall incur no liability unless the first 


premium is not only paid to it, but also accepted by 
it, prevents a mere tender from being treated as the 
equivalent of payment,®® and gives the company the 
right to reject a tender of payment,®^ whether or 
not it has been seasonably made.®® 

b. Tnmsactions with Agent or Broker 

(1) Payment to agent or broker gener¬ 

ally 

(2) Mode or medium of payment 

(3) Payment by insurer's agent 

(4) Application of debt of agent 

(1) Payment to Agent or Broker Generally 

Payment of the first premium to Insurer’s agent au¬ 
thorized or having apparent authority, to receive it is 
equivalent to, or constitutes, payment to Insurer. Pay- 
ment to a broker Is payment to insurer only if the latter 
treats him as its agent or he Is such by force of statute. 

Payment of the first premium to insurer's agent 
authorized, or having apparent authority, to receive 
it is equivalent to, or constitutes, payment to insur¬ 
er,®® the policy having its inception from the instant 


58. XJ.S.—Urseth v. Sun Life Aa- 
sar. Co. of Canada, C.C.AM 0 ., 119 
F.2d 529, certiorari denied 62 S.Ct. 
83. 314 U.S. 648, 86 L.Bd. 616— 
Mutual Ben. Health & Accident 
Ass'n V. Lyon. C.C.Ark., 95 F.2d 
628, certiorari grranted Lyon v. Mu¬ 
tual Ben. Health & Accident Aas’n, 
59 S.Ct. 81. 306 U.S. 583. 83 L.Bd. 
867, reversed on other errounds 69 
S.Ct. 297. 806 U.S. 484. 86 L.Ed. 
303, rehearing: denied 59 S.Ct. 469, 
805 U.S. 667, 83 L.Ed. 1062. 

Mo.—^Missouri State Life Ins. Co. v. 
Salisbury. 213 S.W. 786 , 279 Mo. 
40—Dircks v. German Ins. Co., 34 
Mo.App. .81. 

Tenn.—^Bates v. Eaultable Life As- 
sur. Soc. of U. S., App.. 177 S.W.2d 
360. 

69. Colo.—^National Mut. Fire Ins. 
Co. V. Sprag:ue. 92 P. 227, 40 Colo. 
344. 

eOk Tex.—^Liberty Life Ins. Co. v. 
Moore. Civ.App.. 10 S.W.2d 178, 180, 
error dismissed, quoting: Corpus 
Joris. 

32 C.J. p 1131 note 44. 

Payment by Insurer's agrent see in¬ 
fra subdivision b of this section. 
Bsfenlagr agent to third person, 
who has arranged with applicant to 
pay the premium, is not equivalent 
to actual payment, where the a«ent 
does not call on such person for i>a.y~ 
ment and retains the policy.—Hoyt 
V. Mutual Ben. Life Ins. Co., 98 Masa 
589. 

Third person 

( 1 ) Payment by a third person is 
sufftclent—^New York Life Ins. Co. 
V. MeJunkin, 149 So. 663, 227 Ala. 
228. 


(2) A promise by a third person to 
pay is not sufficient. 

Ala—^New York Life Ins. Co. v. Me¬ 
Junkin, supra—^Lincoln Reserve 
Life Ins. Co. v. Fowler, 132 So. 37, 
222 Ala 848. 

SL Tex.—^Liberty Life Ins. Co. v. 
Moore, Clv.App., 10 S.W.2d 178 . 
180, error dismissed, quoting Cor¬ 
pus Juris. 

32 C.J. p 1131 note 45. 
tree of Insured’s money 
A payment of the first premium by 
a third person without the knowl¬ 
edge of Insured is of no effect even 
though made with the money of In¬ 
sured, and It cannot be given effect 
by being ratified by his administrator 
after his death.—Whiting v. Massa¬ 
chusetts Mut. Life Ins. Co.. 129 Mass. 
240, 37 Am.R. 317. 

ea. Ga—^Mltchener v. Union Cent. 
Life Ins. Co., 194 S.E. 630, 682, 185 
Ga 194, citing Corpus Juris, 

Me.—^Walker v. Metropolitan Ins. Co'., 
56 Me. 371. 

Md.—Travelers* Ins. Co. v. Melman. 

128 A. 125, 147 Md. 459. 

Pa.—^Blatchmer v. Prudential Ins. Co. 

of America 188 A. 869. 325 Pa 69. 
S.C.—Going V. Mutual Ben. Life Ins. 

Co., 36 S.E. 666 , 68 S.C. 201. 
Receipt required by policy 
Where application did not mention 
any particular kind of receipt which 
insured should demand and receive 
before paying premiums and accept¬ 
ing delivery of policy, recovery could 
be had thereon, although special re¬ 
ceipt as specified in policy itself was 
not given by reason of fact that 
premium was not paid, although 
clamed to have been tendered.—^Llfe 
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& Casualty Co. of Tennessee v. Jor¬ 
dan, 25 S.E.2d 153. 69 Ga.App. 287. 

Tender made In esctremls was net 
so regarded.—McKenzie v. North¬ 
western Mut. Life Ins. Co., 106 S.E.. 
720, 26 Ga.App. 225. 

Protest fee 

"Where, after insured's check In 
payment of premium on suspended 
policy was returned because of “no 
account," insurer offered to accept 
premium without qualification, ten¬ 
der of premium by insured in compli¬ 
ance with offer constituted payment 
of premium, notwithstanding: Insured 
did not Include protest fee which 
insurer originally demanded.—^Davls 
V. Safe Ins. Co.. 186 S.E. 690, 117 W. 
Va. 406. 

68 . Ga.—^Mltchener v. Union Cent- 
Life Ins. Co.. 194 S.E. 530. 632. 185 
Ga. 194, citing Corpus Jiuls. 
Utah.—White v. Metropolitan Life 
Ins. Co.. 224 P. 1106, 63 Utah 272. 

64. Utah.—^Whlte v. Metropolitan 
Life Ins. Co., supra. 

65. Utah.—^Whlte v. Metropolitan 
Life Ins. Co., supra. 

66 . Mo.—Reed v. Prudential Ins. Co., 
78 S.W.2d 1027. 229 Mo.App. 90. 

N.J.—Reck V. Prudential Ins. Co. of 
America. 184 A. 777. 116 N.J.Law 
444. 

N.C.—Creech v. Sun Life Assur. Co. 
of Canada. 29 S.E.2d 348, 224 N.C. 
144—^Mills V. New York Life Ins. 
Co., 183 S.E. 289. 209 N.C. 296. 

Okl.—^Kansas City, Life Ins. Co. v. 
Hlslip. 6 P.2d 6.78, 164 Okl. 42— 
North Carolina Mut Life Ins. Co. 
v. White, 266 P. 642, 130 Okl. 118. 
Wash.—Connlfl v. Detroit Fire & Ma- 
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such payment is madc.®'^ It is no defense to the com¬ 
pany that the agent has not remitted at all, or that 
remittance was not made until after the loss;®® but 
an arrangement by which, with the knowledge of 
the applicant, only the agent is to profit, to the ex¬ 
clusion of insurer, does not constitute payment or 
bind insurer.®® 

If insurer has intrusted the policy to its agent for 
delivery to insured, and the latter in reliance there¬ 
on has paid the premium to such agent, insurer can¬ 
not be heard to say that such agent has not au¬ 
thority to collect;'^® but the mere possession of 
forms or blanks is not a sufficient indication of 
agency.*^^ A notice printed on the policy that pay¬ 
ment to an agent will not be deemed valid unless a 
special receipt is received at the time docs not limit 


the rule,'^2 and, although the policy provides that 
payment shall be at the home office, it is sufficient 
if made to a qualified agent.*^® It must, of course, 
appear that the person acting as the recipient of 
the money was actually the agent of insurer and 
authorized to collect for it.74 Accordingly, pay¬ 
ment to insured’s own agent does not relieve in¬ 
sured of liability for the premium,76 and by reason 
of the general status of a broker as the agent of 
insured, as considered supra § 140, payment of the 
premium to him is not a payment to the company,76 
unless the company invests him with the attributes 
and authority of an agent,77 or keeps an account 
with him and treats him as its debtor for premiums 
received by him,7® or by force of statute the bro- 


rlno Ins. Co., 48 P.2d 946. 949. 188 
Wash. 496. cltini? Corpus JUrls. 

82 C.J. p 1132 note 65—26 C.J. p 62 
note 67. 

Presnmptlou or iufereuoe of aatlior. 
ity 

(1) “The as:ont . . . clothed 

with authority to solicit business, 
tajee applications, and deliver poli¬ 
cies. will be presumed to have had 
authority to collect the first premi¬ 
um.”—Federal Life Ins. Co. v. Haae, 
102 S.W.2d 841, 844, 193 Ark. 816. 

(2) Fact that insurance solicitor 
came to Insured with policy issued 
by insurer, together with statement 
of premium made out on insurer's 
regular form, authorized inference 
that solicitor was authorized agent 
to deliver policy and collect premi¬ 
um.—Frasch v. London & Lancashire 
Fire Ins. Co., 2 P.2d 147, 213 Cal. 
219. 

(3) Fact that insurer's agent came 
to insured with policy Issued by In¬ 
surer together with statement of 
premium due thereon, taken in con¬ 
nection with agent's right to deduct 
commission before making remit¬ 
tance to insurer, created inference 
that agent was authorized to deliver 
policy and to collect and receipt for 
premium.—National Automobile Ins, 
Co. V. Industrial Accident Commis¬ 
sion of California. 65 P.2d 128, 19 
Cal.App.2d 276. 

Agent also insured 
However, the payment of the 
amount of the premium by a third 
person to the agent is not a payment 
to the company where the agent is 
also insured, payment Is made with¬ 
out the knowledge or consent of the 
company, and the money is never ac¬ 
counted for or paid over to It by the 
agent—State Life Ins. Co. v. Har¬ 
vey, 73 N.B. 1066, 72 Ohio St 174— 
82 C.J. p 1133 note 69. 

Wliere the agency of a partnership 
has ceased by reason of the death of 


a member, payment to a survivor 
does not bind the company.—Martine 
v. International Life Assur. Soc., 62 
Barb. 181, modified on other grounds 
63 N.T. 839, 13 Am.R. 529. 

67. N.J.—Hallock v. Commercial 

Ins. Co., 26 N.J.Law 268, affirmed 
27 N.J.Law 646, 72 Am.D. 379. 

68. U.S.—De Camp v. New Jersey 
Mut Life Ins. Co., C,C.N.Y., 7 F. 
Cas.No.3,719. 

Ark,—Federal Life Ins. Co. v. Hase, 
102 S.W.2d 841, 193 Ark. 816. 

Cal.—Frasch v. London & Lancashire 
Fire Ins. Co.. 2 P.2d 147, 213 Cal. 
219. 

Ga.—Kansas City Life Ins. Co. v. 
Williams, 9 S.B.2d 680, 62 Ga.App. 
707. 

26 C.J. p 62 note 69. 

69. Ill.—^Blowe V. Superior Fire Ins. 
Co., 30 N.E.2d 963. 307 Ill.App. 
669. 

Ky.—Mutual Ben. Life Ins. Co. v. 

Nlcoll, 9 Ky.L. 719. 

Mich.—Kamlns v. .®tna Life Ins. 

Co„ 242 ,N.W. 776, 268 Mich. 419. 
Tex.—^Northwestern Nat Life Ins. 
Co. V. Mlears, Civ.App., 116 S.W.2d 
1128. 

70. Ark.—Federal Life Ins. Co. v. 
Hase, 102 S.W.2d 841, 193 Ark. 816. 

Cal.—Frasch v. London & Lancashire 
Fire Ins. Co., 2 P.2d 147. 213 Cal. 
219. 

Pa.—Pennsylvania Co. for Insurance 
on Lives and Granting Annuities v. 
Home Ins. Co. of America, 145 A. 
286, 295 Pa. 286. 

32 C.J. p 1132 note 65 [a]-26 C.J. 

p 63 note 68. 

Payment before delivery 

The rule “applies where the pre¬ 
mium is paid before delivery of the 
policy.”—Simpson v. Equitable Life 
Assur. Soc. of U. S., 193 A. 309, 310, 
127 Pa.Sup€r. 386. 

71. N.Y.—Perry v. New York Life 
Ins. Co., 22 N.Y.S.2d 696. 

72. Ga.—Life & Casualty Co. Aof 
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Tennessee v. Jordan, 25 S.E.2d 103, 
69 Ga.App. 287. 

32 C.J. p 1133 note 67. 

Seqnlrement in application 
Present insurance, however, was 
not effected by Insured's receiving 
from agent receipt for premium un¬ 
der application providing for pres¬ 
ent insurance, if conditional receipt 
signed by secretary of insurer and 
countersigned by agent la issued, 
where applicant received an infornoal 
receipt written out on back of blank 
check or note, signed only by solicit¬ 
ing agent.—Braman v. Mutual Life 
Ins. Co. of New York, C.C.A.Mlnn., 
73 P.2d 391. 

73. Ill.—Pulaski Mut. Fire Ins. Co. 
V. Dawson, 87 Ill.App. 614. 

N.Y.—Perkins v. Washington Ins. 
Co., 4 Cow. 646. 

74. N.Y.—More v. New York Bowery- 
Fire Ins. Co., 29 N.B. 767. 180 N. 
Y. 637. 

26 C.J. p 68 note 61. 

75. N.Y.—^Russell v. Medwin, 166 N. 
Y.S. 862, 171 App.Div. 32. 

A by-law of a xnatual inanraiioe 
company making the agent effecting 
insurance the Insured's agent in re¬ 
ceiving premiums does not make him 
his agent in receiving the first pre¬ 
mium. where the contract between 
the agent and the company makes 
him its agent in collecting such pre¬ 
mium by authorizing him to retain 
it as his fee.—Mutual Reserve Fund 
Life Ass'n v. Farmer, 47 S.W. 860, 
65 Ark. 581. 

78. N.Y.—Citizens’ Fire Ins. Co. v. 
Swartz, 47 N.Y.S. 1107, 21 
671. 

82 C.J. p 1133 note 71. 

77. Pa.—Pennsylvania Co. for In¬ 
surance on Lives and Granting An¬ 
nuities v. Home Ins. Co. of Ameri¬ 
ca, 146 A. 286, 295 Pa. 286. 

78- Mo.—^H. W. Eddy, Insurance, 
Inc., V. National Union Fire Ins. 
Co., App., 94 S.W.2d 1062. 

32 C.J. p 1133 note 72. 
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ker is to be considered an agent of the company, 
or the company sends the policy to the broker with 
the intention that it go into effect on payment.*® 
Where an unauthorized person solicits an applica¬ 
tion for insurance, and the company recognizes the 
regularity of the application and the legitimacy of 
the channel through which it came, such person be¬ 
comes the agent of the company, so that payment of 
the premium to him is pa 3 anent to the company;*^ 
and, if insurer or its duly authorized agent ulti¬ 
mately receives the money paid to one not author¬ 
ized to receive it, the payment is suflScient.** 

Payment to the agent is held to protect insured 
notwithstanding a stipulation in the policy that ev¬ 
ery insurance agent or other person forwarding ap¬ 
plications or receiving premiums is the agent of the 
applicant but there is also authority to the con¬ 
trary. *4 

(2) Mode or Medium of Payment 

An insurance agent, unless he is authorized by the 
company to do so, ordinarily has no authority to accept 


payment of the first premium in anything but money, 
aithough an agent possessing power to coiiect and receive 
premiums may have implied authority to accept a note 
therefor. 

As a general rule an insurance agent, unless he 
is Authorized by the company to do so, has no au¬ 
thority to accept payment of the first premium in 
an 3 rthing but money,*® and he has no authority to 
take something in lieu of money which is not the 
equivalent of payment to the company in cash,*® 
and an agent’s authority to collect premiums does 
not imply an authority to accept property**^ or serv¬ 
ices** in payment thereof in lieu of money. On 
the other hand, in the absence of an express limi¬ 
tation on his authority as to the medium of payment 
which he may accept,** an agent possessing power 
to collect and receive premiums has authority to 
accept a promissory note of the applicant or a third 
person,*® or a check,*i or the promise of a third 
person** in payment of the first premium; and, 
even where the policy calls for payment in cash, a 
general agent has been held authorized to accept 


79. Ohio.—Central Ohio Ins. Co. v. 
Lake Brie Provision Co., 13 Ohio 
Clr. Ct. 661, 7 Ohio Cir.Dec. 562. 
«0- Kan.—Ocean Accident & Guar¬ 
antee Corporation v. Emporia Tel¬ 
ephone Co.. 29 P.2d 1084, 139 Kan. 
106. 

Pa.—Letvin v. Phoenix Ina Co. of 
Hartford, Conn.. 91 Pa,Super. 422. 

81. Cal.—Frasch v. London & Lan¬ 
cashire Fire Ins. Co., 2 P.2d 147, 
213 Cal. 219. 

32 C.J. p 1133 note 68. 

82. Del.—Mauck v. Merchants* & 
Manufacturers’ Fire Ins. Co.. 54 A. 
962, 20 Del. 325—Weisman v. Com¬ 
mercial Fire Ins. Co., 60 A. 93, 19 
Del. 224. 

83. N.J.—Carson v. Jersey City Ins. 
Co., 43 N.J.Law 300, 39 Am.R. 684, 

■ affirmed 44 N.J.Law 210. 

26 C.J. p 63 note 64. 

Effect of provisions in application 
or policy as to agency generally 
see supra 8 142. 

84. U.S.—Peoria Sugar Refinery v. 
■Susquehanna Mut Fire Ins. Co., C. 
C.Pa., 20 F. 480. 

26 C.J. p 63 note 66. 

85. S.C.—^Wood V. Southeastern Life 
Ina Co., 93 S.E. 197, 107 S.C. 686. 

32 C.J. p 1133 note 77. 

Agent authorized to receive money 
is unauthorized to receive anything 
but money.—Thompson v. Equitable 
Life Assur. Soc. of U. S., 164 S.E. 21. 
199 N.C. 69, 86 A.L.R. 739. 

A Statute providing . that each 
agent negotiating insurance must be 
held the company's agent for the | 
purpose of collecting or securing the 
premiums therefor implies no au¬ 


thority in the agent to accept pay¬ 
ment in anything but money.—^Allen 

V. Metropolitan Life Ins. Co., 229 N. 

W. 879, 179 Minn. 646. 

86. Ill.—^Blowe V. Superior Fire Ins. 
Co., 30 N.B.2d 963, 807 Ill.App. 
669. 

Mo.—-Kahn V. Philadelphia Fire & 
Marine Ins. Co., App., 108 S.W.2d 
467. 

Wia—Tomsecek v. Travelers’ Ins. 
Co., 88 N.W. 1013, 118 Wia 114, 67 
L.RA. 466, 90 Am.S.R. 846. 

87. Minn.—^Allen v. Metropolitan 
Life Ins. Co., 229 N.W. 879, 179 
Minn. 645. 

Mo.—Feman v. Prudential Ins. Co. of 
America, App., 162 S.W.2d 281. 

32 C.J. p 1133 note 78. 

Aooeptaaioe for agwt’s own nse 
Ky.—Mutual Ben. Life Ins. Co. v. 

Nicoll, 9 Ky.L. 719. 

Groceries 

Where plaintiff attempted to make 
a contract without the apparent 
scope of agent’s authority and in 
contravention of customary rules and 
practices of the insurance business, 
whereby agent was to accept part 
of premium in groceries, agent be¬ 
came agent of plaintiff, and agent’s 
failure to pay premium in cash to 
Insurer was a failure of plaintiff to 
pay such premium, with risk on 
plaintiff and not on insurer.— 

V. Philadelphia Fire & Marine Ins. 
Co., Mo.App., 108 S.W.2d 467. 

88. Ill.—^Elowe V. Superior Fire 
Ins. Co., 30 N.E.2d 958, 807 Ill. 
App. 569. 

32 C.J. p 1138 note 79. 

898 U.S.—Rogers v. Great-West Life 
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Assur. Co.. C.C.A.Minn., 188 F.2d 
474, affirming, D.C., 48 F.Supp. 86. 
Minn.—Jackson v. Mutual Ben. Life 
Ins. Co., 81 N.W. 646, 79 Minn. 48, 
rehearing denied 82 N.W. 866. 79 
Minn. 43. 

Bemedlcs of Insiircr 

An Insurance company, on learning 
of its agent’s unauthorized act in de¬ 
livering policies and taking appli¬ 
cant’s notes payable to applicant and 
indorsed in blank and in assigning 
them to a third person, might re¬ 
pudiate the agent’s act and demand 
a return of policies, might charge 
agent with its share of premiums. In 
wWch event notes would belong to 
agent, or might ratify his act and 
demand the notes.—^Holdale v. Cool¬ 
ey, 174 N.W. 413, 143 Minn. 430. 


9a U.S.—Rogers v. Great-West Life 
Assur. Co., C.C.A.Mlnn., 138 P.2d 
474, affirming, D.C., 48 F.Supp. 86. 
Ark.—^Reliance Life Ins. Co. v. Pear¬ 
son, 12 S.W.2d 21. 178 Ark. 611. 
Cal.—Vlerra v. New York Life Ins. 

Co., 6 P.2d 349, 119 Cal.App. 862. 
Ill.—Newman v. New York Life Ins. 

Co., 273 I11.APP. 288. 

Ky.—^National Life Ins. Co. v. Twld- 
dell, 68 S.W. 699, 22 Ky.L. 881. 
OU.—Kansas City Life Ins. Co. v. 
Hisllp. 6 P.2d 678, 164 Okl. 42— 
North Carolina Mut Life Ins. Co. 
V. White, 266 P. 642, 180 Okl. 118. 
82 C.J. p 1183 note 82. 

91. Ky.—Republic Life & Accident 
Ins. Co. V. Hatcher, 61 S.W.2d 922, 
244 Ky. 674. 


2 . U.S.—Bennett v. Maryland Fire 
Ins. Co., C.C.N.Y., 8 F.Cas.No.1,821, 
14 Blatchf. 422. 
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pa 3 rment otherwise than in cash.93 Likewise in¬ 
surer may be held bound where the agent collects 
and transmits insurer’s portion of the premium, and 
makes other arrangements with insured for the 
portion representing his commission,94 as by treat¬ 
ing that portion as a Ioanns or accepting services 
in lieu thereof and this principle has been held 
to apply even where the application calls for full 
payment of the first premium.97 

Where a particular agent has neither real nor 
apparent authority to accept payment in any form 
and his lack of authority is known to insured, his 
agreement, on taking a note of insured, that it shall 
bind the company as payment of the premium is in- 
eflFectual.98 The mere existence of a promissory 
note given by insured to the soliciting agent, with¬ 
out any agreement that it should be accepted cither 
by the company or by the agent as payment of the 
premium, does not show payment of the premium,99 
especially where the policy itself requires payment 
on a date different from that of the maturity of the 
note.^ Where the agent is a general agent of a 
foreign company, a higher and better degree of no¬ 


tice to the other party of the limitations, if any, 
on the agent’s authority to accept payment in other 
than cash is required than in other cases.^ 

(3) Payment by Insurer’s Agent 

Payment of the first premium to the company by 
Its agent is as effectual as payment by insured. 

While it has been held that an agent cannot by 
agreement assume liability for the first premium,® 
and that the company is not bound by its agent’s 
agreement to pay the premium for an applicant,^ 
an actual payment of the premium by an agent of 
the company to it is generally held to be as effectu¬ 
al as one made by insured himself,® unless it is 
made without the request, direction, or ratification 
of insured,® or unless such a transaction is forbid¬ 
den by statute.7 Where the agent of the company, 
on his individual responsibilit}', extends credit for 
the premium to insured, as by accepting the note 
of insured payable to the agent individually, and 
pays the amount to, or is charged with it by, the 
company, such payment or charge inures to the 
benefit of insured and consummates the contract,® 


93. Ala.—New Tork Life Ins. Co. v. 
MeJunkin, 149 So. 663, 227 Ala. 228. 

94. U.S.—Franklin Life Ins. Co. of 
Sprimrfleld, Ill. v. Slaats, C.C.A. 
Tex., 94 F.2d 481, certiorari denied 
58 S.Ct. 942, 304 U.S. SCO. 83 L.Bd. 
1527—New York Life Ins. Co. v. 
OlHch, C.C.A.Ohio, 42 F.2d 399. 

Tex.—American Nat. Ins, Co. v. Bly- 
sard, Civ.App., 207 S.W. 162. 

32 C.J. p 1133 note 80. 

95. U.S.—^New York Life Ins. Co. v. 
Ollich, C.C.A.Ohio, 42 F.2d 399. 

96. U.S.—Franklin Life Ins. Co. of 
Springfield, 111. v. Stoats, C.C.A. 
Tex.. 94 F.2d 481, certiorari denied 
58 S.Ct. 942, 304 U.S. 560, 82 L.Ed. 
1527. 

97. U.S.—New York Life Ins. Co. v. 
Ollich, C.C.A., 42 F.2d 399. 

98. Or.—Cranston v. West Coast 
Life Ins. Co., 128 P. 4*27, 63 Or. 
427. 

99. Or.—Cranston v. West Coast 
Life Ins. Co., supra. 

1. Or.—Cranston v. West Coast Life 
Ins. Co., supra. 

а. Ky.—^Washington Life Ins. Co. v. 
Menefee, 53 S.W. 260, 107 Ky. 244, 
21 Ky.L. 916. 

3. Mo.—Fernan v. Prudential Ins. 
Co. of America, App., 162 S.W.2d 
281. 

4. Iowa.—Hawley v. Michigan Mut. 
Life Ins. Co., 61 N.W. 201, 92 Iowa 
693. 

б. Ariz.—^Kansas City Life Ins. Co. 
V. White, 264 P. 474, 476, 33 Ariz. 
303, quoting Coipiis Jnarls. 


Mo.—^Nall V. Great Northern Ins. Co., 
App., 136 S.W.2d 392. 

Pa.—Corrigan v. Home Life Ins. Co. 
of America, 183 A. 126, 126, 120 
Pa.Super. 476, quoting Corpus Ju¬ 
ris. 

Tex.—Liberty Life Ins. Co. v. Moore, 
Civ.App., 10 S.W.2d 178, 180, error 
dismissed, quoting Corpus Juris. 

32 C.J. p 1134 note 87. 

Payment of premiums generally by 
agent see Infra § 347. 
Heimbursement of agent see supra § 
173. 

Facts uot ooxistitutiBg payment 
A direction of the agent to In¬ 
sured’s brother to keep a check 
drawn by the brother for the pre¬ 
mium until he called for it was not 
a payment of the premium In ac¬ 
cordance with the terms of the pol¬ 
icy.—^Ansln V. Mutual Life Ins. Co., 
134 N.E. 850, 241 Mass. 107. 

Note given agent 

Payment of such premium by the 
agent In pursuance of an agreement 
between him and insured was a 
valuable consideration for a note 
given to the agent by Insured.— 
Dunn V. Abrams, 25 S.E. 766, 97 Ga. 
762. 

6. N.Y.—New York Life Ins. Co. v. 
Manning, 124 N.Y.S. 775, affirmed 
142 N.Y.S. 1132, 166 App,Div. 818, 
affirmed 107 N.B. 1082, 213 N.Y. 
666 . 

P€U—Corrigan v. Home Life Ins. Co. 
of America, 183 A. 125, 126, 120 Pa. 
Super. 476, quoting Corpus Juris. 
Tex.—Liberty Life Ins. Co. v. Moore, 
Clv.App., 10 S.W.2d 178, 180, error 
dismissed, quoting Corpus Juris. 
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7. Pa.—Landy v. Philadelphia Life- 
Ins. Co., 78 Pa. Super. 47. 

8. U.S.—Our Home Life Ins. Co. v. 
Martin, C.C.A.Ky., 41 F.2d 861— 
Smith V. Provident Sav. Life As- 
sur. Soc., Ohio, 65 F. 766, 13 C.C.A. 
284. 

Ariz.—^Kansas City Life Ins. Co. v. 
White, 264 P. 474, 475, 33 Ariz. 303, 
quoting Corpus Juris. 

Cal,—^Vierra v. New York Life Ins. 

Co., 6 P.2d 849, 119 Cal.App. 362. 
La.—Coci V. New York Life Ins. Co., 
99 So. 871, 165 La. 1060. 

Mich.—^Krause v. Equitable Life As- 
sur. Soc., 68 N.W. 496, 99 Mich. 
461—Home Ins. Co. v. Curtis, 33 
Mich. 402. 

Pa.—Corrigan v. Home Life Ins. Co. 
of America, 183 A. 125, 126, 120 
Pa.Super. 476, quoting Corpus Ju- 
rts—^Krebs v. Tomlinson. 12 Pa. 
Dlst. & Co. 126, 127, quoting Cor- 
pTU Juris. 

Tex.—^Liberty Life Ins. Co. v. Moore. 
Civ.App., 10 .S.W.2d 178, 180, error 
dismissed, quoting Corpus Juris— 
Missouri State Life Ins. Co. v. 
Boles, Civ.App., 288 S.W. 271. 

32 C.J. p 1134 note 90—26 C.J. p 
62 notes 40, 41. 

“So far as the company was con¬ 
cerned, this premium was paid when 
the note was given. The company 
accepted its agent for the liability 
and had no claim on the insured." 
U.S-—^New York Life Ins. Co. v. Sil- 
verstein, C.C.A.Mo., 63 P.2d 986, 
989. 

Mo.—Vail V. Midland Life Ins. Co.i 
App., 108 S.W.2d 147, 161. 
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unless the transaction is without the knowledge, 
consent, or ratification of insured;® and the fact 
that a note given by insured to the agent individ¬ 
ually for the amount advanced is not paid when due 
does not invalidate the policy.^® Where a note for 
the first premium taken by the agent individually is 
negotiated or discounted and the proceeds received 
by him, the premium is actually paid as much as 
though he had received for it a check on a bank 
or an order on a third person which was paid on 
presentation.li 

(4) Application of Debt of Agent 

Where an agent, In his individual capacity, owes 
money to the applicant, or has money belonging to him, 
the agent's agreement to apply such money to payment 
of the first premium In some Jurisdictions operates as 
such payment, but In other Jurisdictions the contrary 
has been held. 

Where an agent, in his individual capacity, owes 
money to insured, or has in his possession money 
belonging to him, it has been held that the agent’s 
agreement to apply such money to the payment of 
the first premium is equivalent to payment, and 


binds the company in the absence of fraud ;12 but 
there are cases to the contrary, or to the effect 
that insured cannot pay the premium by satisfying 
a private debt due him from the agent of insur¬ 
er,!® and that insured is not j'ustificd in paying a 
private debt of the agent in lieu of the premium, on 
the agent’s assurance that he has advanced the 
premium.i^ Where the agent actually advances 
the premium and is given credit on an account due 
from him to insured, insurer cannot dispute its lia¬ 
bility.! 5 

Payment of the initial premium is not effected by 
a mere agreement between two insurance agents 
that the indebtedness of one to the other shall be 
accepted as payment where insured has not paid, 
nor the company received, the premium.!® How¬ 
ever, where insured has in fact paid the premium, 
but, without his knowledge, it is agreed between the 
agents that it shall be applied to an indebtedness 
existing between them, an action on the policy can¬ 
not be defeated on the ground that the company 
has not received the premium.!^ 


G. RATIFICATION AND WAIVER OR ESTOPPEL 


§ 273. Ratification of Contract 

a. By insurer 

b. By insured or beneficiary 

a. By Insurer 

An inaurance policy Issued by one acting without 


proper authority may be ratified by the Insurance com¬ 
pany, or Its authorized agents or officers, so as to Impose 
on the company all the burdens of the contract. 

An insurance company, like other principals, may 
ratify and thereby become bound by a contract of 
insurance entered into on its behalf by one who at 
the time was acting without proper authority,!® pro- 


Fayment in oasU 

(1) Payment so made held to be 
cash.”—^Kanscus City Life Ins. Co. 

V. White. 264 P. 474, 83 Ariz. 803. 

(2) Where the premium was re¬ 
quired to he paid in cash, the ac¬ 
tion of the agent in charging himself 
with the amount of the premium and 
giving the insurance company cred¬ 
it on his books was not binding on 
the company, although the agent was 
authorized to keep money received 
for the company in his private bank 
account.—^Dunham v. Morse, 32 N.B. 
1116, 158 Mass. 182, 86 Am.S.R. 478. 

Pallnre actually to give note 
Where a rule of an insurance com¬ 
pany permits an agent to take a note 
of insured payable to himself for the 
first premium, the agent becomes the 
debtor, ~ and when he delivers the 
policy under an agreement to extend 
the time and to take Insured’s note 
for such premium, and Insured dies 
without having given the note, the 
transaction constitutes a payment as 
between Insured and Insurer.—^Echols 
V. Mutual Life Ins. Co. of New York, 
184 N.W. 58. 106 Neb. 409. 

9. N.Y.—Van Wert v. St. Paul Fire 


I & Marine Ins. Co.. 86 N.T.S. 64, 
I 90 Hun 465. 

10. Ariz.—^Kansas City Life Ins. Co. 
V. White, 264 P. 474, 476, 33 Ariz. 
303, quoting Oozpns Ohzls. 

Tex.—Liberty Life Ins. Co. v. Moore. 
Civ.App., 10 S.W.2d 178, 180, er¬ 
ror dismissed, quoting Cozpub Jn- 
zls. 

32 C.J. p 1134 note 91. 

11. N.J.—Carson v. Jersey City Ins. 
Co., 43 N.J.Law 300, 39 Am.R. 684, 
aflarmed 44 N.J.Law 210. 

32 C.J. p 1134 note 92. 

IS. Neb,—^Phoenix Ins. Co. v. Meier, 
44 N.W. 97. 28 Neb. 124. 

32 aj. p 1134 note 98—26 C.J. p 
62 note 44. 

13. Minn.—Allen v. Metropolitan 
Life Ins. Co., 229 N.W. 879, 179 
Minn. 545. 

Mo.—Feman v. Prudential Ins. Co. of 
America^ App.. 162 S.W.2d 281. 
N.C.—Turlington v. Metropolitan 
Life Ina Co.. 137 S.B. 422. 198 N. 
C. 481. 

82 C.J. p 1184 note 94—^26 C.J. p 62 
note 46. 

Charge agadnjrt Insured's account 
An arrangement by such agent, 
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who is also cashier of a bank, that 
the premium shall be charged 
against the account of Insured, does 
not come within the text rule and 
does not Invalidate the policy.—Lea 
V. Atlantic Fire Ins. Co., 84 S.B. 818, 
168 N.C. 478—Folb v. Firemen’s Ins. 
Co., 46 S.E. 647, 133 N.C. 179. 

14. Pa.—Clingerman v. Pheasant, 18 
Pa.Co. 203. 

15. lowsv—Herring v. American Ins. 
Co., 99 N.W. 180, 123 Iowa 583. 

18. S.C.—Wood V. Southeastern Life 
Ins. Co., 98 S.B. 197. 107 S.C. 686. 
17- N.C.—Gazzam v. German Union 
Fire Ins. Co., 71 S.B. 434, 166 N.C. 
830, Ann.Cas.l912C 362. 

18. Cal.—Cronin v. Coyle, 44 P.2d 
885, 6 Cal.App.2d 206. 

Idaho.—Burdick v. California Ins. 
Co. of San Francisco, 296 P. 1006, 
60 Idaho 827. 

Minn.-Abeln v. Iowa Mut. Liability 
Ins. Co., 296 N.W. 64, 208 Minn. 
582. 

82 C.J. p 1060 note 49—26 C.J. p 67 
notes 42, 43. 

Ratification by company of acts of 
its agents generally see supra S 
147. 
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vided the contract is not one which is void ab 
initio.^® After ratifying, the company must bear 
all the burdens of the contract ;20 it becomes bound 
by representatio-ns made by the agent in the course 
of the transaction,^! and is chargeable with any 
fraud or mistake of the agent in making the con¬ 
tract further, the company is bound by its rat¬ 
ification, with knowledge of the facts, of the un¬ 
authorized acts of an agent, or person assuming to 
be an agent, in soliciting and receiving an applica¬ 
tion,^3 fixing the time for the commencement of 
the contract,24 delivering a policy,^^ waiving a con¬ 
dition as to the delivery of the policy,or accept¬ 
ing a promissory note for the first premium.27 

Ratification by agents or officers. An insurance 
agent who is authorized to write policies can ratify 
or adopt any policy that he could make in the first 


instance,28 and a mutual company represented by 
duly selected officers may be bound by their acts in 
ratifying invalid policies of insurance.^^ Howev¬ 
er, an unauthorized act of one who is not an agent 
of the company cannot ambunt to ratification by 
the company of an insurance contract.®® 

Mode of ratification; knowledge. Whether or 
not there has been a ratification depends on all the 
facts and circumstances.®! There can be no ratifi¬ 
cation by the company in the absence of actual or 
implied knowledge on its part of all the material 
facts,®® or the equivalent of knowledge,®® such as 
an opportunity to acquire information and a neg¬ 
lect to take advantage thereof.®'* If the company 
has knowledge of all material facts, ratification re¬ 
sults from acceptance and retention by it of the 
premiums or benefits obtained by the agent,®® or 


19. La.—Brown v. North River Ins. 
Co. of New York. 80 So. 674, 144 
La. 604, followed In Brown v. 
American Fire Ins. Co. of New Jer¬ 
sey, 80 So. 680, 144 La. 519. 

A policy erroneously issued In lieu 
of a canceled binder, but which had 
not been applied for by insured and 
in fact had been rejected by him 
when tendered, has been held void 
ab initio and not subject to ratifica¬ 
tion by implication.—Brown v. North 
River Ins. Co. of New York, 80 So. 
674, 144 La. 504. followed in Brown 
V. American Fire Ins. Co. of New 
Jersey. 80 So. 680, 144 La. 619. 

2a U.S.—Schumacher v. North 
British & Mercantile Ins. Co.. C.O. 
A.Wash., 2 F.2d 509, 

Becall of ratificatioB. 

A ratification once made cannot 
be recalled merely because of a 
change of opinion as to the rights 
of the company in the premises.— 
Bell v. Missouri State Life Ins. Co.. 
149 S.W. 33, 1C6 Mo.App. 390. 
Failure to file agent's authority 
The company cannot absolve it¬ 
self from liability on a contract 
which it has ratified by reason of its 
violation of a statute requiring the 
authority of the agent to be filed.— 
Goldstone V. Columbia Life & Trust 
Co., 1G4 P. 416, 33 Cal.App. 119. 

21. Tex.—Northwestern Nat. Life 
Ins. Co. V. Evans, CIv.App., 214 S. 
W. 598. 

22. Mo.—Shook v. Minnesota Retail 
Hardware Mut. Fire Ins. Co.. 134 
S.W. 689, 154 Mo.App. 394. 

N.Y.—Stelnbach v. Prudential Ins. 
Co., 70 N.Y.S. 809, 62 App.Div. 133, 
reversed on other grounds 66 N.B. 
281, 172 N.Y. 471. 

23. Cal.—Goldstone v. Columbia Life 
& Trust Co., 164 P. 416, 33 Cal. 
App. 119. 

Wash.—Staats v. Pioneer Ins. Assoc., 
104 P. 185, 55 Wash. 51. 
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24. U.S.—Inter-Ocean Casualty Co. 
V. Preslar, C.C.A.Cal., 127 P.2d 681. 

Ga.—^Newton v. Gulf Life Ins. Co., 
190 S.E. 69, 71, 55 Ga.App. 330, 
citing Ck>rpns gnris. 

Mo.—Beswick v. National Casualty 
Co., 226 S.W. 1031, 206 Mo.App. 
67. 

25. Tex.—^Northwestern Life Assoc, 
v. Findley. 68 S.W. 696, 29 Tex. 
Civ.App. 494. 

2a Mo.—Bell V. Missouri State Life 
Ins. Co., 149 S.W. 33, 166 Mo.App. 
390. 

27. Or.—Cranston v. West Coast 
Life Ins. Co., 142 P. 762, 72 Or. 
116. 

Pa.—Imbrie v. Manhattan Life Ins. 

Co., 35 A. 666, 178 Pa. 6. 

Estoppel or waiver as to payment of 
first premium see infra § 276 b. 

2a U.S.—Miller v, American Ins. 
Co. of City of Newark, N. J., D.C. 
Minn., 29 F.2d 291. 

Contracts by agents generally see 
supra § 228. 

Geueral agent’s ratifloatlou of local 
agent’s contract 

Acceptance or ratification of local 
agent's insurance contract by gener¬ 
al agent of Insurance company binds 
the company irrespective of local 
agent's authority to make contract.— 
Globe & Rutgers Fire Ins. Co. v. Dra¬ 
per, C.C.A.Wash., 66 F.2d 985. 

29. N.Y.—Pratt v. Dwelling-House 
Mut. Fire Ins. Co., 29 N.B. 117, 130 
N.Y. 206. 

26 C.J. p 67 note 54. 
sa Ark.—Protas v. Modern Inv. 
Corporation, 128 S.W.2d 360, 198 
Ark. 300. 

31 . Batifleation held shown 

The company ratifies the act of its 
agent in delivering the policy with¬ 
out actual paynnent of the first pre¬ 
mium where, with knowledge of the 
facts, it makes a change of benefi¬ 
ciary at the request of insured and 
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returns the policy to him,—^Penn 
Mut. Life Ins. Co. v. Blount, 127 S. 
E. 892, 33 GcuApp. 642. 

Cironinstanoes held not to oonstltiite 
ratifioation 

Ga.—^Penn Mut. Life Ins. Co. v. 
Blount, 147 S.E. 768, 39 Ga.App. 
429. 

Wis.—Gross V. Merrlmac, Prairie Du 
Sac, Sumpter, Honey Creek and 
Troy Mut. Farmers Fire Ins. Co.. 
267 N.W. 916, 222 Wis. 169. 

32. Cal.—Toth V. Metropolitan Life 
Ins. Co., 11 P.2d 94, 123 Cal.App. 
185. 

Fla.—Parsons v. Federal Realty Cor¬ 
poration, 143 So. 912, 105 Fla. 106. 
88 A.L.R. 276. 

Ga—^Newton v. Gulf Life Ins. Co., 
190 S.B. 69, 66 QaApp. 330—Penn 
Mut. Life Ins. Co. v. Blount. 142 
S.E. 183, 37 GaApp. 766, conform¬ 
ing to answer to certified questions 
140 S.E. 496, 165 Ga. 193. 

Ill.—^Elowe V. Superior Fire Ins. Co., 
30 N.E.2d 953, 307 Ill.App. 569. 

Ky.—Royal Indemnity Co. v. May & 
Ball. 300 S.W. 347, 222 Ky. 167. 
Mo.—State ex rel. Mutual Life Ins. 
Co. of Baltimore v. Shain, 98 S.W. 
2d 690, 339 Mo. 621, conformed to 
King V. Mutual Life Ins. Co. of 
Baltimore, App„ 106 S.W.2d 994— 
Patterson v. Prudential Ins. Co. of 
America, App., 23 S.W.2d 198. 
Tex.-r-St. Paul Fire & Marine Ins. 
Co. V. Gamier, CIv.App., 196 S.W. 
980, error refused. 

32 C.J. p 1060 note 60, p 1135 note 6 
—26 C.J. p 67 note 46. 

3a Or.—Cranston v. West Coast 
Life Ins. Co., 142 P. 762, 72 Or. 116. 

34. Or.—Cranston v. West Coast 
Life Ins. Co., supra 

3a U.S.—Schumacher v. North Brit¬ 
ish & Mercantile Ins. Co., C.C.A. 
Wash., 2 P.2d 609. 

Ariz.—Southern Casualty Co. v. 
Hughes, 263 P. 584, 83 Ariz. 206. 
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failing to repudiate the contract within a reason¬ 
able time after knowledge of the facts authorizing 
repudiation, and instead allowing the policy to re¬ 
main in the hands of insured and outstanding for a 
considerable period of 'time.36 The issuance and 
forwarding of the policy is a. ratification which 
cures any original lack of authority on the part of 
an individual to bind the company,and, if the 
premium is paid to one not authorized to receive 
it, the company ratifies the contract of insurance 
by treating it as a valid and binding contract, with¬ 
out objection or qualification.88 

The company cannot ratify that part of an un¬ 
authorized contract made by an agent which is fa¬ 
vorable to it and reject the rest, but must ratify 
or reject it as a whole.39 However, by bringing an 
action to enforce a written contract of insurance 
according to its terms, the company does not ratify 
an tinauthorized oral modification thereof.^® 

Acts after death or loss. There is authority both 
for^i and against^2 the view that after the death 
of insured the company may ratify or adopt the 
acts of an agent in consummating a contract of life 
insurance. While a ratification of a fire insurance 


policy may be effective although it occurs after the 
fire,48 it has been held that ratification by an agent 
after knowledge of the fire is unauthorized.^^ 

b. By Xoffured or Beneficiary 

A policy of Insurance which Is voidable, op which has 
been taken out without prior authority of the Insured or 
the beneficiary, can be ratified, as for example, by un¬ 
reasonably retaining the policy or by bringing suit there¬ 
on. 

Insured may ratify or aflSrm a policy or contract 
of insurance,48 such as a policy obtained for him 
by a third person without authority ;48 at least he 
may ratify if the contract is merely voidable rath¬ 
er than absolutely void.47 Only the person on 
whose account the insurance was intentionally made 
can ratify,48 and he must have full knowledge of 
all the material facts to render the confirmation 
binding on him.48 He cannot ratify in part and 
reject in part, but must adopt as a whole, or not 
at all,50 although there may be a conditional rati¬ 
fication dependent on a contingency.S^ 

Ratification, where in issue, must be established, 
since the mere fact that the transaction is benefi¬ 
cial to insured is not conclusive.®^ Insured accepts 


Neb.—^Rublnson v. North American 
Accident Ins. Co. of Chicago. Ill., 
246 N.W. 349, 124 Neb. 269. 

OkL—^Improved Industrial Order of 
Wlsemen v. Hlms, 32 F.2d 885, 
168 Okl. 487. 

32 C.X p 1060 note 49 [b], p 1136 
notes 8, 4. 

Bertentloa of oaxned premium 

Where Insurer canceled the policy 
as of a particular date and elected 
to retain the premium up to that 
date, it ratified the agreement of its 
agent to keep the policy In force un¬ 
til that date.—Abeln v. Iowa Mut. 
Liability Ins. Co., 295 N.W. 64, 208 
Minn. 582. 

BertentloiL of Isdenmity agreements 

Surety company's ratification of 
surety bond was not shown by its 
retention of or assertion of a claim 
under Indemnity agreements execut¬ 
ed by the applicants for the bond, 
where the agreements were of a 
continuing character and applicable 
to future bonds, and might have cov¬ 
ered expenses iiwurred by the com¬ 
pany in seeking cancellation of the 
bond.—^Parsons v. Federal Realty 
Corporation, 143 So. 912, 105 Fla. 
105, 88 A.L.R. 275. 

36. Mont.—^Miller v. iSltna Life Ins. 

Co., 68 P.2d 704, 101 Mont 212. 

82 C.J. p 1186 note 6—26 C.J. p 67 
note 44. 

87. U.S.—Peoples Life Ins. Co. v. 
Whiteside, C.C.A.Tex., 94 F.2d 409, 
certiorari denied 58 S.Ct 949, 804 
II.S. 667, 82 LuFd. 1683. 


38. Del.—^Mauck v. Merchants* & 
Manufacturers' Fire Ins. Co., 64 
A. 962, 20 Del. 826—Weisman v. 
Commercial Fire Ins. Co., 60 A. 93, 
19 Del. 224. 

39. Iowa.—^Key v. National Life Ins. 
Co.. 78 N.W. 68. 107 Iowa 446. 

Mo.—Shook V. Retail Hardware Mut 
Fire Ins. Co.. 134 S.W. 689, 164 
Mo.App. 294. 

4a Cal.—^Fidelity & Casualty Co. 

V. Fresno Flume & Irrigation Co., 
119 P. 646, 161 Cal. 466, 37 L.R.A.. 
N.S.. 822. 

41. Mo.—^Rhodus v. Kansas City 
Life Ins. Co., 137 S.W. 907, 166 
Mo.App. 281. 

42. N.Y.—^Prudential Ins. Co. of 
America v. Snyder, 264 N.Y.S. 732, 
142 Misc. 160. 

43. Tex.—^National Fire Ins. Co. v. 
Oliver, Clv.App., 204 S.W. 367. 

44. Ky.—^Hopkins v. Phoenix Fire 
Ins. Co. of Hartford, Conn., 264 S. 

W. 1041, 200 Ky. 866. 

45. Iowa.—Cameron v. Mutual Life 
& Trust Co., 96 N.W. 961, 121 Iowa 
477. 

N.Y.—McNaught v. Equitable Life 
Assur. Soc., 121 N.Y.S. 447, 136 
App.Dlv. 774. 

Pa.—^Felderman v. Inter-Southem 
Life Ins. Co.. 190 A. 723, 326 Pa. 
389. 

Ratification by insured of acts of his 
agent generally see supra § 171. 
Sn bsiituU on. of polioy 
Even though a policy is substitut¬ 
ed by unauthorized agent, his act 
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may be subsequently ratified by his 
principal.—^Hollywood Lumber & Coal 
Co. V. Dubuque Fire & Marine Ins. 
Co., 92 S.E. 868, 80 W.Va. 604. 

4a Me.—Blanchard v. Waite, 28 Me. 
61, 48 Am.D. 474. 

Pa.—Miltenberger v. Beacom, 9 Pa. 
198. 

47. Tex.—Georgia Home Ins. Co. v. 
Smithvllle, Civ.App., 49 S.W. 412. 

26 C.J. p 69 note 88. 

48. N.C.—Belk's Department Store 
of New Bern, N. C., v. George 
Washington Fire Ins. Co., 180 S.E. 
63, 208 N.C. 267. 

49. N.C.—^Belk's Department Store 
of New Bern, N. C., v. George 
Washington Fire Ins. Co., supra. 

26 C.J. p 69 note 89. 

50. Ky.—Continental Ins. Co. v. 
Riggs, 126 S.W.2d 863, 277 Ky. 
361, 121 A.L.R. 1421. 

N.C.—^Belk’s Department Store of 
New Bern, N. C., v. George Wash¬ 
ington Fire Ins. Co., 180 S.E. 63, 
208 N.C. 267. 

Okl.—Maryland Casualty Co. v. First 
State Bank of Dewar, 223 P. 701, 
101 Okl. 71. 

51. N.C.—^Belk's I^epartment Store 
of New Bern, N. C., v. George 
Washington Fire Ins. Co., 180 S. 
E. 63. 208 N.C. 267. 

52. N.C.—^Belk's Department Store 
of New Bern, N. C., v. George 
Washington Fire Ins. Co., supra. 

Ba tU tosAloB. held not shown 

(1) In general.—^Firpo v. Slyter, 
272 P. 1111, 96 Cal.App. 600. 
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and ratifies a contract of insurance made for his 
benefit by bringing suit on the policy, 58 at least 
if he brings the suit before his premiums are re- 
tumed.54 By retaining the policy an unreasonable 
length of time without objection, insured may be 
held to have ratified the policy®® and to have be¬ 
come responsible for the fraudulent act of an agent 
in inserting false statements in the application 
which is made a part of the policy.®® Where a 
person takes out a policy of insurance on his own 
life for the benefit of another person, the latter, by 
accepting the policy®^ or claiming the benefit there¬ 
of,®® ratifies the contract and adopts the act of 
insured in procuring it. 

After loss. While it has been held that after a 
loss it is too late for insured to ratify an unauthor¬ 
ized contract made in his behalf,®® it has also been 
held that a contract made on behalf of insured 
without authority may be ratified by the latter aft¬ 
er a loss has occurred within his knowledge,®® 
if insurer has not withdrawn his previous assent.®^ 
It has been held that^ an offer made after loss to 
pay the premium is not a ratification of a policy 
made out by the insurance agent contrary to in- 
structions.®^ 


§ 274. EstOK>el or Waiver 

The general |>rinclples of estoppel and waiver are ap¬ 
plicable with respect to the rights of the beneficiary 
under an insurance policy. 

The principles governing estoppel or waiver on 
the part of insurer are considered infra §§ 27S, 276, 
and on the part of insured infra § 277. Estoppel 
or waiver on the part of the beneficiary under an 
insurance policy is governed by similar principles.®® 
Thus estoppel will not arise against a beneficiary 
in favor of the company where it does not appear 
that the company was misled to its injury.®^ 

§ 275. -By Insurer in General 

a. In general 

b. As to payment of first premium 
a. In General 

(1) General considerations 

(2) Matters as to which waiver or es¬ 

toppel may be asserted 

(3) Matters constituting waiver or es¬ 

toppel 

(4) Authority of agents 
(1) General Considerations 

The principles of waiver and estoppel are liberally 
applied to Insurance contracts to prevent Injustice; but 


(2) One holding a mortgage on a 
vessel, who has received insurance 
moneys paid after the loss of an¬ 
other vessel in the same category, 
does not thereby ratify the placing 
of insurance on the first vessel so as 
to become liable for premiums where 
he was entitled to receive the in¬ 
surance money no matter from what 
source or by whom the premiums 
were paid or authorized to be paid.— 
Prank B. Hall & Co. v. Lyon, Singer 
& Co., 133 A. 217, 286 Pa. 119: 

(3) Insurer by requesting surren¬ 
der of policy issued through agency 
acting without authority from in¬ 
sured to write such policy and ten¬ 
dering a return of premium mani¬ 
fested Intention to withdraw so that 
insured could not thereafter ratify 
unauthorized act of agency In writ¬ 
ing the policy.—Equity Mut. Ins. Co. 
V. General Casualty Co. of America, 
C.C.A.Kan., 139 P.2d 723. 

53. Tex.—^American Surety Co. of 
New York v. Martinez, Civ.App., 
73 S.W.2d 109, error refused. 

Wash.—Hoover v. Millers Nat. Ins. 
Co., 135 P.2d 846, 17 Wash.2d 407. 

64. Tex.—Georgia Home Ins. Co. v. 
Smithville, Civ.App., 49 S.W. 412. 

65. Tex.—Kibble v. Roberts,. Civ. 
App., 180 S.W. 620. 

BetUntloiL of snbstitiited policies 
Acceptance and retention by in¬ 


sured of policies procured by his 
agent, as a substitute for others 
previously obtained in another com¬ 
pany, ratifies the agent’s act and 
precludes recovery on the original 
policies.—Belk’s Department Store of 
New Bern, N. C., v. George Washing¬ 
ton Fire Ins. Co., 180 S.E. 63, 208 
N.C. 267. 

66. Cal.—Goldstone v. Columbia 
Life & Trust Co., 164 P. 416, 33 
Cal. App. 119. 

57. N.T.—Thompson v. American 
Tontine Life & Savings Ins. Co., 46 
N.T. 674. 

68. N.Y.—Whitehead v. New York 
Life Ins. Co., 6 N.B. 267, 102 N.Y. 
143, 55 Am.R. 787, modifying 33 
Hun 426. 

37 C.J. p 406 note 58. 

59. Tex.—^Alliance Ins. Co. v. Con¬ 
tinental Gin Co., Com. App., 286 
S.W. 267, reversing, Civ.App.1925, 
274 S.W. 299, and reformed. Com. 
App., 287 S.W. 244. 

32 C.J. p 1136 note 14. 

Rea4E^oii for rule 

Ratification must be at a time 
when a valid contract can be made, 
and there can be no valid contract 
for the insurance when the property 
is no longer in existence.—^Norwich 
Union Fire Ins. Society v. Dalton, 
Tex.Civ.App., 176 S.W. 469, reversed 
on other grounds. Com.App., 213 S. 
W. 230. 


60. U.S.—^Hooper v. Robinson, Md., 
98 U.S. 528, 25 L.Ed. 219. 

Cal.—^Kleiber Motor Truck Co. v. In¬ 
ternational Indemnity Co., 289 P. 
865, 106 Cal.App. 709. 

Ky.—Continental Ins. Co. v. Riggs. 
126 S.W.2d 863, 277 Ky. 361, 121 
A.L.R. 1421. 

N.C.—Belk's Department Store of 
New Bern, N. C., v. George Wash¬ 
ington Fire Ins. Co., 180 S.E. 63. 
208 N.C. 267. 

26 C.J. p 70 note 91. 

61. Mo.—Clower v. Fidelity-Ph.enlx 
Fire Ins. Co. of New York, 296 S. 
W. 257, 220 Mo.App. 1112. 

26 C.J. p 70 note 91. 

68. Miss.—Scottish Union & Nation¬ 
al Ins. Co. V. Warren Gee Lumber 
Co., 80 So. 9, 118 Miss. 740. 

68. Mass.—^Nugent v. Greenfield Life 
Assoc., 52 N.E. 440, 172 Mass. 278. 
87 C.J. p 406 note 67. 

64. Tex.—Great Southern Life Ins. 
Co. V. Alcorn, Civ.App., 80 S.W. 2d 
429, error refused. 

Company’s knowledge of inaoonraey 
Where the company negligently or 
knowingly annexes to the policy an 
inaccurate copy of the application, 
the beneficiary is not estopped to set 
up the incorrectness of the copy by 
retaining the policy without protest. 
—Schiller v. Metropolitan Life Ins. 
Ca, 8 N.E.2d 384, 295 Mass. 169. 
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a contract of Insurance cannot be created by waiver or 
estoppel. 

The courts have applied the principles of waiver 
and equitable estoppel to insurance contracts in a 
liberal manner, to enforce good faith and prevent 
injustice where insured has been' misled by the acts 
of the company or its agents.®^ However, a con¬ 
tract of insurance cannot be created by waiver or 
estoppel.®® 

(2) Matters as to Which Waiver or Estoppel 
May Be Asserted 

In general the company may waive any provisions 
In the policy, or In its constitution or by-laws, which are 
Intended for Its benefit, but it cannot by waiver or es¬ 
toppel validate a contract which is entirely void or for¬ 
bidden. by law. 

An insurance company may waive or be estopped 
to rely on provisions relating to the formation of 
a valid contract of insurance, and intended for the 
benefit of the company, which are contained in the 


policy or application,or in the constitution** or 
by-laws*® of the company. The company may 
waive conditions precedent to commencement of Ae 
insurance.^* including conditions relating to deliv¬ 
ery of the policy,and may by its acts or conduct 
waive, or be estopped to deny, the legal incapacity 
of insured to enter into a contract of insurance and 
pay the premium thereon,^® the making'^* or sign- 
ingT* of the application, the countersignature of 
insurer’s agent on the policy,^* an acceptance of the 
policy by insured,'^* the writing of a mortgage 
clause in the policy,^^ the attachment of an un¬ 
signed paper to the policy as a part of the con- 
tract,7* or the validity of a substitution of poli¬ 
cies.'^® The insurer of the fidelity of an employee 
may waive the provisions of the contract requiring 
the signature of the employee.*® Even where there 
is a mistake and both parties act in good faith, 
yet where the mistake is that of the company or its 
agents and it reasonably induces the other party to 


66. U.S.—^French American Banking 
Corporation v. Fireman’s Fund Ins. 
Co., D.C.N.Y.. 48 F.Supp. 494. 
Waiver after Insnred’a deatk 

(1) It has been held that even aft¬ 
er the death of Insured the company 
may waive a condition precedent to 
the taking effect of a life insurance 
policy.—^Rhodus v. Kansas City Life 
Ins. Co., 137 S.W. 907, 166 Mo.App. 
281—-37 C.J. p 406 note 59. 

(2) However, on the theory that 
one cannot create a contract by waiv¬ 
er or estoppel, it has also been there 
held that, if there was no contract 
when Insured died, nothing that the 
company did subsequent to his death 
could aid one seeking to enforce the 
policy.—^Ferman v. Prudential Ins, 
Co. of America, Mo.App., 162 S.W.2d 
281. 

(8) Waiver, after death of Insured, 
of prepayment of premium see infra 
subdivision b (2) of this section. 
Stranger to traosaotion 
The benefit of any estoppel pre¬ 
cluding the company from denying 
the existence of a contract of in¬ 
surance does not extend to one who 
was an entire stranger to the trans¬ 
action.—^Walters v. West American 
Ins. Co., 41 P.2d 355, 4 CaLApp.2d 
681. hearing denied 48 P.2d 306, 4 
Cal.App.2d 581. 

66. Mich.—Wells v. Prudential Ins. 
Co. of America, 214 N.W. 308, 289 
Mich. 92—Ames v. Auto Owners* 
Ins. Co., 195 N.W. 686, 225 Mich. 
44. 

Mo.—^Ferman v. Prudential Ins. Co. 
of America, App., 162 S.W.2d 281. 

67. U.S.—^Unlon State Bank & Trust 
Co. V. Northwestern Life Ins. Co., 
O.C.A.Tex., 56 F.2d 1070—Schwartz 
V. Northern Life Ins. Co., C.C.A. 


Cal.. 25 P.2d 665, reversing, D.C., 
Northern Life Ins. Co. v. Schwartz, 
19 F.2d 142, and certiorari denied 
49 S.Ct 29, 278 U.S. 628, 73 L.Ed. 
647. 

S.C.—Cantor v. Reserve Loan Life 
Ins. Co., 168 S.B. 848, 169 S.C. 838. 
Wash.—^H^low V. North American 
Accident Ins. Co., 298 P. 724, 162 
Wash. 423. 

Waiver or estoppel as to; 

Acceptance of application see su¬ 
pra S 232. 

Grounds of forfeiture see infra §§ 
672-762. 

Notice and proof of loss general¬ 
ly see infra § 982 (6). 
ZnconsisteiLt stand 
An Insurer may not repudiate the 
policy and deny all liability, and at 
the same time be permitted to stand 
on a provision Inserted in the policy 
-for its benefit.—Grant v. Sun Indem¬ 
nity Co. of New York, 80 P.2d 996, 
11 ’Cal.2d 438. 

68. Ark.—Springfield Mut. Ass’n v. 
Atnlp, 279 S.W. 16, 169 Ark. 968. 

69. Ark.—Springfield Mut- Ass’n v. 
Atnlp, supra. 

Me.—Greenlaw v. Aroostook County 
Patrons’ Mut. Fire Ins. Co., 105 
A. 116, 117 Me. 614. 

70. Mo,—^Bearup v. Equitable Life 

Assur. Soc. of U. S., 172 S.W.2d| 
942, 361 Mo. 326. j 

71. Mo.—Wood V. Kansas City Life 
Ins. Co.. 76 S.W.2d 412. 228 Mo. 
App. 979. 

S.C.—Cantor v. Reserve Loan Life 
Ins. Co., 168 S.B. 848, 169 S.C. 338 
—^Fender v. New York Life Ins. 
Co.. 166 .SJBl 677, 168 S.C. 831. 

76. Ka n .—Robertson v. Board of 
Com’rs of Labette County, 262 P. 

I 196, 122 Kan. 486. 
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73. Mass.—Jones v. New York Life 
Ins. Co., 47 N.B. 92, 168 Mass. 246. 

32 C.J. p 1185 note 26—26 C.J. p 66 
note 20. 

74. N.Y.—^McBlwain v. Metropolitan 
Life Ins. Co., 63 N.Y.S. 258, 38 
App.Div. 60—Wells v. Metropolitan 
Life Ins. Co.. 46 N.Y.S. 80, 19 App. 
Dlv. 18, affirmed 67 N.E. 1128, 163 
N.Y. 672. 

Tex.—^Missouri State Life Ins. Co. 
V. Woodson, Civ.App., 266 S.W. 
988. 

32 C.J. p 1135 note 27. 

75. Mo.—Continental Casualty Co. 
V. Monarch Transfer & Storage Co., 
App., 23 S.W.2d 209. 

N.Y.—Prall v. Mutual Protection Life 
Assur. Soa, 6 Daly 298, affirmed 
63 N.Y. 608. 

26 C.J. p 66 note 21. 

76. Wash.—Finley v. Western Em¬ 
pire Ins. Co., 126 P. 1012, 69 Wash. 
678. 

32 C.J. p 1186 note 28. 

77. Miss.—^Hartford Fire Ins. Co. v. 
J. R. Buckwalter Lumber Co., 77 
So. 798, 116 Miss. 822. 

78ta Pa—Curran v. National Life 
Ins. Co., 96 A. 1041, 261 Pa 420. 
Tenn.—^Fisher v. Travelers* Ins. Co., 
188 S.W. 816, 124 Tenn. 450, Ann. 
Caa.l912D 1246. 

79. N.C.—^Lee v. New Hampshire 
Fire Ins. Co., 70 S.E. 819, 164 N.C. 
446, followed in 70 S.E. 1004, 156 
N.C. 426, and Lee v. Shawnee Fire 
Ins. Co., 70 S.E. 1004, 166 N.C. 426. 

80. Colo.—^National Surety Corpora¬ 
tion V. Hall, 109 P.2d 905, 909, 107 
Colo. 160, citing Corpus Juris. 

26 C.J. p 1090 note 13. 
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believe that he is insured, the company is estopped 
to deny the existence of the insurance.^i 

An insurance company cannot, by waiver, be 
made liable for an obligation which it could not as¬ 
sume by direct contract,82 and there can be no 
waiver or estoppel with respect to a contract which 
is absolutely void ab initio,83 as where the contract 
is forbidden by law.®^ Where the validity of the 
policy depends on membership in the company, the 
conditions of membership cannot be dispensed with, 
and no waiver or estoppel can arise by acts of the 
company’s officers.®® 

A statutory provision made for the benefit of an 
insurance company may be waived,8® but a statute 
limiting the powers of an insurance company can¬ 
not be waived. 87 

Effective date of policy. Waiver or estoppel may 
arise as to provisions respecting the effective date 
of the policy,®® such as a provision postponing the 
effective date of the contract beyond the date of its 
completion,*® or a provision that the contract shall 
not take effect until the policy is delivered to in¬ 
sured®® or until the policy is approved by the home 


office or by a designated officer or agent of the com¬ 
pany.® ^ 

Estoppel to assert ultra vires. As in the case of 
private corporations generally, discussed in Corpo¬ 
rations § 977, there is a conflict of authority on 
the question whether the company may be estopped 
to set up ultra vires, some authorities holding that 
it may,®2 and others that it may not,®® at least 
where the contract is expressly forbidden by stat¬ 
ute.®^ 

(3) Matters Constituting Waiver or Estoppel 

Wsrlver or estoppel on the part of the company may 
arise from a great variety of circumstances, and In gen- 
eral Is predicated on acts of the company which recog¬ 
nize the policy, such aa acceptance of premiums or taking 
steps in connection with a loss. Knowledge of the facts 
Is, however, essential, and the insured cannot claim es¬ 
toppel unless he has been misled to his prejudice. 

Waiver of matters relating to the inception of in¬ 
surance contracts often rests in a subtle operation 
of mind and speech, and, while such waiver may 
arise by expression, it arises more often by impli¬ 
cation;®® and whether or not, in any given case, 
there has been a waiver or estoppel, must be de¬ 
termined from all the facts and circumstances.®® 


81. Ark.—Inter-Southern Life Ins. 
Co. V. Holzhauer, 9 S.W.2d 26. 30, 
177 Ark. 927, quoting Cozptu Jtixls. 

32 C.J. p 1136 note 33. 

Fraud or mistake as to type of pol- 
loy 

In order to recover from company 
on theory that company was estop¬ 
ped to deny that the policy was an 
unlimited life policy, because of lack 
of knowledge by insured or benefi¬ 
ciary that the company was an ac¬ 
cident company, beneficiary was re¬ 
quired to show a right to have the 
contract set aside or reformed for 
fraud, accident, or mistake.—Em¬ 
pire Ins. Co. of Texas v. Cooper, Tex. 
Clv.App., 138 S.W.2d 159, error dis¬ 
missed. 

82. Mo.—^Riley v. Missouri Mut 
Ass’n, App., 278 S.W. 780. 

83. La.—Brown v. North River Ins. 
Co., 80 So. 674, 144 La. 604. 

26 C.J. p 66 note 32. 

Waiver or estoppel as to insurable 
interest see supra S§ 175-222. 

84 Ind.—Mitchell v. Hart, 26 N.B. 

2d 665, 107 Ind.App. 648. 

S.D.—Phelps V. Life Benefit, 291 N. 

W. 919, 67 S.D. 254. 

26 C.J. p 66 note 34. 

85. N.J.—Cannon v. Farmers* Mut 
Fire Assoc., 43 A. 281, 58 N.J.Eq. 
102. 

26 C.J. p 67 note 63. 

88. Mo.—Riley v. Missouri Mut. 

Ass’n, App., 278 S.W. 780. 

Estoppel of foreign company to as¬ 
sert absence of lawful authority to 
issue policy see supra $ 83. 


87. Mo.—Hlley v. Missouri Mut. 
Ass'n, supra. 

Age limits 

(1) A mandatory statutory provi¬ 
sion that an Insurance company can¬ 
not issue a policy of life insurance 
to a person over a certain age cannot 
be waived.—Riley v. Missouri Mut. 
Ass'n, supra. 

(2) In the absence of such a pro¬ 
vision, the company can waive pro¬ 
visions in its constitution and by¬ 
laws as to age limits.—Springfield 
Mut. Ass*n v. Atnip, 279 S.W. 15, 169 
Ark. 968. 

88. U.S.—Inter-Ocean Casualty Co. 

V. Preslar, C.C.A.Cal., 127 P.2d 681. 
Cal.—Vlerra v. New York Life Ins. 

Co.. 6 P.2d 349, 119 Cal.App. 362. 
Mo.—Beswick v. National Casualty 
Co., 226 S.W. 1081, 206 Mo.App. 67. 

89. Tex.—Guardian Life Ins. Co. of 
Texas v. Johnson, Clv.App., 172 S. 

W. 2d 993, error granted. 

90. U.S.—^New York Life Ins. Co. v. 
Olllch, C,C.A.Ohlo. 42 P.2d 399. 

Mo.—Stockton v. Sedalia Life Ins. 

Co., App., 31 S.W.2d 108. 

32 C.J. p 1135 note 22. 

91. Ill.—Cottingham v. National 
Mutual Church Ins. Co., 209 Ill. 
App. 567, affirmed 124 N.E. 822, 290 
Ill. 26. 

Mo.—^Beswick v. National Casualty 
Co., 226 S.W. 1031, 206 Mo.App. 67. 
Mont.—Mayfield v. Montana Life Ins. 
Co.. 205 P. 669, 62 Mont. 636. 

98. Ark.—Springfield Mut. Ass’n v. 
Atnip, 279 S.W. 16, 169 Ark. 968. 
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Mo.—^Fowler v. Missouri Mut, Ass’n, 
App., 86 S.W.2d 946. 

32 C.J. p 1136 note 38. 

93. Neb.—Haner v. Grand Lodge A. 
O. U. W., 168 N.W. 189, 102 Neb. 
563. 

32 C.J. p 1136 note 39. 

94 Ill.—Pattison v. Illinois Bankers 
Life Ass’n. 196 N.E. 882, 360 Ill. 
616, affirming 278 Ill.App. 394. 

26 C.J. p 66 note 39. 

95. S.C.—Williams v. Philadelphia 
Life Ins. Co., 100 S.B. 167, 112 
S.C. 436. 

96. U.S.—New York Life Ins. Co. v. 
Ollich, C.G.A.Ohio, 42 F.2d 399. 

Wash.—Harlow v. North American 
Accident Ins. Co., 298 P. 724, 162 
Wash. 423. 

droumstaaioes held to constitute 
waiver or estoppel 

(1) A policy provision that the 
policy shall not become effective 
until its delivery may be waived by 
representations of a duly authorized 
agent of the company made before 
delivery of the policy to the effect 
that the applicant is insured. 

U.S.—Inter-Ocean Casualty Co. v. 

Preslar, C.C.ACal., 127 F.2d 681. 
Cal.—^Vlerra v.. New York Life Ins. 
Co., 6 P.2d 349, 119 Cal.App. 362. 

(2) In the absence of any decep¬ 
tion as to the real party to the In¬ 
surance, a recital in the policy that 
it is issued on the application of in¬ 
sured estops the company to assert 
the contrary.—^New York Mut. Life 
Ins. Co. v. Blodgett, 27 S.W. 286, 8 
Tex.Clv.App. 46. 
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As against any defects or informalities with respect 
to the execution or inception of the contract, a 
waiver or estoppel on the part of the company or¬ 
dinarily will result from its subsequent treatment 
of the contract as valid after knowledge of the de¬ 
fect or informality.®'^ However, to constitute a 
waiver of a prerequisite to the taking effect of an 
insurance policy, there must be a dear, unequivocal, 
and decisive act of the company showing an inten¬ 
tion to relinquish a right;®® and there can be no 
waiver or estoppel in the absence of knowledge of 


the defects or essential facts.®® The company will 
not be estopped where none of its acts has misled 
the insured or applicant for insurance or caused 
any change of position in reliance on the company’s 
acts,l and it has been held that the doctrine of es¬ 
toppel is not applicable where the statement relates 
to rights depending on contracts to be made in the 
future.® 

• 

Issuance and delivery of policy. Waiver may re¬ 
sult from the issuance® or delivery^ of the policy. 


(8) other circumstances.—Cock- 
rum Lumber Co. v. Sterchi, 9 S.W.Sd 
704, 157 Tenn. 440—26 C.J. p 1090 
note 13 [a]. 

CiroiuxurtaAoes held, sot to constitute 
waiver or estoppOl 

(1) Bequest for payment of second 
premium.—^Unlon State Bank & Trust 
Co. V. Northwestern Life Ins. Co., 
C.C.A.Tex., 65 P.2d 1070. 

(2) Pailure to tender amount paid 
by the beneficiary for the policy, 
where it did not appear that the 
company had ever received such sum. 
—^Peman v. Prudential Ins. Co. of 
America, Mo.App., 162 S.W.2d 281. 

(3) Statement denying receipt of 
application and refusing to acknowl¬ 
edge liability without proof that ap¬ 
plication had been mailed before oc¬ 
currence of loss.—^Ames v. Auto 
Owners* Ins. Co., 196 N.W. 686, 226 
Mich. 44. 

(4) Other circumstances. 

Ariz.—^Employers* Liability Aasur. 
Corporation v. Prost, 62 P.2d 320, 
48 Ariz. 402, 107 A.L.H. 1413. 
Kan.—Peterson v. Farmers Mut. Ins. 
Co. of Marysville, 124 P.2d 604, 
155 Kan. 244. 

Mo.—^Byme v. Farmers Mut. Fire 
Ina Co. of Bock Tp., Jefferson 
County, App., 188 S.W.2d 706— 
Bendelman v. Levitt, App., 24 S.W. 
2d 211. 

N.T.—Schubert v. Heller, 256 N.T.S. 
418, 285 App.Dlv. 20, affirmed 184 
N.B. 99, 260 N.Y. 676—Schlchman 
V. Commercial Travelers Mut Ac¬ 
cident As8*n of America, 43 N.Y.S. 
2d 627, 179 Misc. 761. 

Tenn.—^Hammer v. American United 
Life Ins. Co., 141 S.W.2d 501, 24 
Tenn.App. 119. 

Tex.—^Texas Life Ins. Co. v. Mansel, 
Civ.App., 106 S.W.2d 899. 

Wis.—Gross v. Merrimac, Prairie Du 
Sac, Sumpter, Honey Creek and 
Troy Mut. Farmers Fire Ins. Co., 
267 N.W. 916, 222 Wis. 169. 

32 aj. p 1136 notes 86, 36—26 C.J. p 
1090 note 13 [a]. 

Acts waiving age limits 

(1) A provision limiting the age of 
Insured in a health and accident pol¬ 
icy has been held waived by renewal 
of the policy after Insured has 
reached the maximum age limit— 


Cook v. National Fidelity & Casualty 
Co.. 160 N.W. 967, 100 Nob. 641. 

(2) A provision in an accident pol¬ 
icy that the policy did not insure any 
person over a certain age, was held 
waived, where the clause was not 
drawn to the attention of insured 
who was over the prescribed age, and 
it did not appear that he knew of the 
clause.—^Hause v. Standard Accident 
Ina. Co., 137 N.W. 694, 172 Mich. 69 
—1 C.J. p 409 note 67. 

(3) Waiver of the age limit provi¬ 
sion of the policy does not result 
from the mere fact of knowledge on 
the part of Insurer that insured will 
reach the maximum age before the 
end of the term of the policy.— 
Krmlcek v. Federal Life Ins. Co., 262 
HLApp. 282. 

97. Ark.—^Reliance Life Ins. Co. v. 
Pearson, 12 S.W.2d 21, 178 Ark. 
611. 

26 C.J. p 66 note 18—26 C.J. p 1090 
note 13 [a] (6). 

An attempt to ouioal a policy is an 
admission that the policy is then in 
force.—McNellis v. ^tna Ins. Co., 
176 Ill.App. 676. 

98. Kan.—^Musgrave v. Equitable 
Life Assur. Soc. of U. S., 262 P. 
671, 124 Kan. 804. 

Acts consistent with denial of llablL- 
Ity 

Insurer's tender of policy and de¬ 
mand for premium are consistent 
with, and hence do not constitute a 
waiver of, a claim of no liability for 
sinking of vessel before commencing 
voyage.—Smith v. Automobile Ins. 
Co. of Hartford. 143 A. 166, 108 Conn. 
349. 

99. U.S.—Coen v. American Surety 
Co. of New York, C.C.A.M 0 ., 120 F. 
2d 393, certiorari denied 62 S.Ct. 
128, 314 U.S. 667, 86 L.Ed. 534— 
Union State Bank & Trust Co. v. 
Northwestern Life Ins. Co., C.G.A 
Tex., 66 P.2d 1070. 

Mo.—State ex rel. Mutual Life Ins. 
Co. of Baltimore v. Shaln, 98 S.W. 
2d 690, 839 Mo. 621, conformed to 
King V. Mutual Life Ins. Co. of 
BalUmore, App., 106 S.W.2d 994. 
N.Y.—St Paul Fire & Marine Ins. 
Co. V. Phoenix Assur. Co., 269 N. 
Y.S. 981, 236 App.Dlv. 471—^Plat- 
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auer v. American Bonding Co., 32 
N.Y.S. 288. 

Tex.—St Paul Fire & Marine Ins. 
Co. V. Gamier, Civ.App., 196 S.W. 
980, error refused. 

Wis.—^Pfuehler v. G^eneral Casualty 
Ins. Co., 300 N.W. 469, 239 Wis. 
30. 

26 C.J. p 66 note 19—26 C.J. p 1090 
note 13 [b]. 

1. U.S.—^Unlon State Bank & Trust 
Co. V. Northwestern Life Ins. Co., 
C.C.A.Tex.. 66 F.2d 1070. 

Ariz.—^Employers* Liability Assur. 
Corporation v. Frost 62 P.2d 820, 
48 Ariz. 402, 107 A.L.B. 1413. 

Kan.—Williams v. Insurance Com¬ 
panies Bepresented by Boseberry 
& MacAlllster Agencies, 240 P. 411, 
119 Kan. 602. 

N.Y.—Hughes v. John Hancock Mut. 
Life Ins. Co., 297 N.Y.S. 116, 168 
Misc. 81. 

Tex.—Guarantee Fund Life Ass'n v. 
Barclay, Civ.App., 11 S.W.2d 231, 
error dismissed. 

Wis.—Pfuehler v. General Casualty 
Ini^. Co., 300 N.W. 469, 239 Wis. 30 
—^Kauphusman v. Home Mut Hall- 
Tornado Ins. Co.. 233 N.W. 86, 203 
Wis. 184. 

Bilenoe creates an estoppel only 
where it has the effect of misleading. 
—^French American Banking Corpo¬ 
ration V. Fireman's Fund Ins. Co., 
D.C.N.Y., 48 F.Supp. 494. 

8- iBsiired aooepttng policy could 
not claim Insurer was estopped from 
enforcing terms thereof.—Chambers 
V. Home Mut Ins. Ass’n, 242 N.W. 
30, 214 Iowa 1868. 

3a IsBuaiics to improper beneflolary 
Where the company, with knowl¬ 
edge of the facts, Issues a policy 
in favor of a person not entitled un¬ 
der its by-laws to become a benefi¬ 
ciary, it waives the defense.—Smith 
V. People's Mut Benefit Soc., 19 N. 
Y.S. 432, 64 Hun 634. 

A medical enunlaaitloxL required by 
the charter or by-laws of the com¬ 
pany may be waived by the Issuance 
of a policy or certificate of Insur- 
anca—Watts v. Equitable Mut Life 
Assoc., 82 N.W. 441, IH Iowa 90. 

d. Ark.—Winter-Southern Life Tna 
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Thus, by delivering a policy as a completed contract 
with intent that it shall take effect, the company 
may waive the making® and signing® of an appli¬ 
cation, or the signing of a paper attached to the 
policy.^ The delivery of a policy with the assurance 
that it is in compliance with the application is a 
waiver of any agreement that insured would notify 
the company if the policy was not right.® How¬ 
ever, the delivery of a fidelity bond which is un¬ 
signed by the employee has been held not a waiver 
of a condition requiring the employee’s signature as 
a prerequisite to the validity of the bond.® 

Receipt cmd acceptance of premium. Waiver or 
estoppel may arise from receipt or acceptance of 
all or a part of the premium,unless the company 
is without knowledge of the material facts.H Thus, 
by acceptance and retention of the premium, waiver 
or estoppel on the part of the company may arise 


with respect to the requirement of a medical ex¬ 
amination,or a provision in the contract as to 
the effective date of the policy,or a provision 
that the policy should be valid only when signed by 
designated persons.!^ Where a policy issued by a 
mutual insurance company has been held in good 
faith as an indemnity, and premiums have been paid 
and received, the company is estopped to assert that 
plaintiff is not a member of the company because 
he has not signed the constitution.^® 

It is now generally held that an insurance compa¬ 
ny which has accepted and retained the premium 
may be estopped to plead that the contract is ultra 
vires,!® especially where the contract, although not 
authorized by the company’s charter, is not abso¬ 
lutely prohibited but there is authority holding 
that the company is not estopped to assert a de¬ 
fense of ultra vires notwithstanding it has received 
and used the premium,!® at least where the con- 


Co. V. Holzhauer, 9 S.W.2d 26, 177 
Ark. 927. 

26 C.J. p 66 note 21 [a3. 

5. M€Lsa.—^Jones v. New York Life 
Ins. Co., 47 N.E. 92, 168 Mass. 245. 

6. Mass.—Jones v. New York Life 
Ins. Co., supra. 

N.Y.—Isaacs v. Equitable Life Asaur. 

Soc.. 186 N.Y.S. 854, 114 Misc. 468. 
Waiver not shown 

Where agent left a policy, which 
provided that the application be 
made a part of the contract, with 
a letter requiring insured to sign 
and return the application at once, 
there was no waiver of the require¬ 
ment that the application be signed 
before the policy should become ef¬ 
fective.—Dayton v. Travelers* Ins. 
Co., 269 S.W. 448, 303 Mo. 1. 

7- Pa.—Curran v. National Life Ins. 
Co., 96 A. 1041, 251 Pa. 420. 

8. Ark.—Inter-Southern Life Ins. 
Co. V. Holzhauer, 9 S.W.2d 26, 30, 
177 Ark. 927, quoting Corpus Juris. 

Iowa.—Rake v. Century Fire Ins. 
Co., 125 N.W. 207. 148 Iowa 170. 

9. Mass.—Bartlett v. Massachusetts 
Bonding & Insurance Co., 150 N.E. 
94. 254 Mass. 305. 

10. Mich.—Coverdlll v. Northern 
Ins. Co. of New York. 220 N.W. 758, 
243 Mich. 395. 

N.J.—Ignazio v. Fire Ass’n of Phil¬ 
adelphia. 121 A. 466, 98 N.J.Law 
602—Sardo v. Fidelity & Deposit 
Co. of Maryland, 131 A. 73, 98 N.J. 
Eq. 22, reversed on other grounds 
134 A. 774, 100 N.J.Eq. 332. 

Wash.—Harlow v. North American 
Accident Ins. Co., 298 P. 724, 162 
Wash. 423. 

26 C.J. p 1090 note 13 [a] (6), (6)— 
26 C.J. p 66 note 21 [a], 22—87 C. 
J. p 405 note 69 [a]. 


**The urivilege of • disaffirming a 
voidable contract entered Into by the 
soliciting agent of an insurer is 
waived by the insurer where it ac¬ 
cepts premiums with full knowl¬ 
edge of the facts upon which the in¬ 
firmity of the contract is based.**— 
Glens Falls Indemnity Co. v. D. A. 
Swanstrom Co., 279 N.W. 846, 203 
Minn. 68. 

CoUeotioii of earned premiuin 
By sending a notice of cancella¬ 
tion and collecting the earned pre¬ 
mium the company was held to have 
waived a provision of the policy re¬ 
specting delivery of the policy to 
Insured.—Gelczis v. Preferred Acci¬ 
dent Ins. Co. of New York, 171 A. 
144, 12 N.J.M1SC. 232. 

11. Mass.—^Bartlett v. Massachu¬ 
setts Bonding & Insurance Co., 160 
N.E. 94, 254 Mass. 305. 

Miss.—^National Surety Co. v. Rieves, 
78 So. 732, 112 Miss. 747. 

25 C.J. p 1090 note 13 [a] (4). 

12. Neb.—Security Mut. Life Ins. 
Co. V. Miller, 106 N.W. 229, 76 Neb. 
267. 

13. Mo.—Beswick v. National Casu¬ 
alty Co., 226 S.W. 1031, 206 Mo.App. 
67. 

Tex.—Guardian Life Ins. Co. of Tex¬ 
as V. Johnson, Clv.App., 172 S.W. 
2d 993, error granted. 

14. Ga.—^^tna Ins. Co. v. Spillers, 
134 S.E. 791, 35 Ga^App. 766. 

Slgnatuxo of iujiuxed 
Insurer which accepted monthly 
premiums up to death of insured was 
estopped to assert nonliability un¬ 
der policy because insured failed to 
sign policy as required thereby.— 
Bankers Life & Loan ABs*n v. Jay- 
roe, Civ.App., 103 S.W.2d 388, af¬ 
firmed 127 S.W.2d 291, 183 Tex 287. 
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Authority to sign on behalf of in¬ 
sured 

An insurer which has accepted 
payments of premiums and has nego¬ 
tiated for the settlement of losses ie 
estopped to deny liability on the 
ground that the individual subscrib¬ 
ing for Insurance had no authority 
to sign on behalf of Insured.—Cook 
Motors Corporation v. Casualty Ass*n 
of America, 214 N.W. 212, 239 Mich. 
362. 

16. Ohio.—Richards v. Louis Lipp 
Co., 69 N.E. 616, 69 Ohio St. 369, 
100 Am.S.R. 679. 

16. Minn.—Trost v. Delaware Farm¬ 
ers* Mut. Fire Ins. Co., 163 N.W. 
290, 137 Minn. 208. 

26 C.J. p 66 note 37. 

Hadi Insuzanoe by lire Insursnee com¬ 
pany 

A fire Insurance company which 
has Insured against loss from hall 
and has accepted and retained a pre¬ 
mium therefor cannot set up the de¬ 
fense of ultra vires when sued for 
the loss.—^Denver Fire Ins. Co. v. 
McClelland, 9 P. 771, 9 Colo. 11, 69 
Am.R. 134. 

Mortgage clause 

Insurer which accepts a.i 3 aessments 
on policy is estopped to deny va¬ 
lidity of mortgage clause even if the 
act of its secretary in appending 
such clause is ultra vires.—Pruden¬ 
tial Ins. Co. of America v. German 
Mut. Fire Ins. Ass*n of Lohman, 106 
S.W.2d 1001, 231 Mo.App. 699—Wis- 
man v. Hazel Dell Farmers Mut. 
Fire & Lightning Ins. Co., 94 S.W.2d 
908, 230 Mo.App. 489. 

17. Mo.—^Adams v. Farmers* Mut. 
Ins. Co., 90 S.W. 747, 115 Mo.App. 
21 . 

18. Ill.—Pattison v. Illinois Bank¬ 
ers Life Ass*n, 196 N.E. 882, 360 
IlL 616, affirming 278 m.App. 394. 
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tract is illegal and void because prohibited by stat- 
ute.i® 

Delay in refunding the first premium does not 
create a contract of insurance by estoppel where 
the company has rejected the application and has so 
informed the applicant .20 

Steps taken in connection with loss. By acting 
on a claim submitted under the policy and making 
Ra 3 mient of, or taking steps in connection with, the 
claim, the company may be precluded from deny¬ 
ing the existence of a valid contract of insurance .21 
So delivery of the policy, acceptance of proofs of 
loss, and participation in an adjustment will estop 
the company to assert that the policy was not ac¬ 
cepted by insured ;22 and it has been held that the 
company waives the right to avoid the policy be¬ 
cause of discrimination in the insurance rate, by 
tendering payment of the amount of the loss.23 
Not all steps taken by the company in connection 
with a claimed loss will, however, result in a waiver 
or estoppel,24 and*waiver or estoppel has been held 
not to result, under the circumstances, from merely 
requiring proof of losses or sending an adjuster to 
investigate the loss.^® 


(4) Authority of Agents 

Waiver of conditions must be by duly authorized 
agents or officers of the company, unless, in the case of 
a waiver by an unauthorized person, the company is pre¬ 
cluded from denying hfs authority. Ordinarily a general 
agent has power to make such waiver, while a soliciting 
or other agent having inferior powers has not. 

An insurance company may be precluded from ‘de¬ 
nying the authority of a particular person to enter 
into a contract of insurance on its behalf,as 
where, with knowledge of the facts, it fails to re¬ 
pudiate such person’s exercise of authority in issu¬ 
ing the contract.28 In determining whether partic¬ 
ular writings are such as to preclude the company 
from denying the authority of an agent, the usual 
rules pertaining to the construction of written in¬ 
struments apply.23 

A waiver, to be effective, must be made by an 
agent or representative duly, authorized to make 
it,3® and where limitations on an agent’s authority 
are expressed in the application or policy in such 
manner that insured is charged with knowledge 
thereof, the company ordinarily will hot be bound 
by a purported waiver or estoppel based on acts of 
the agent,31 although the company by its acts may 
itself waive or be estopped to rely on a provision 


19. Iowa.—Mutual Guaranty Fire 
Ins. Co. V. Barker, 77 N.W. 868, 
107 Iowa 143, 70 Ain.S.R. 149. 

26 C.J. p 66 note 39 [a]. 

20. U.S.—^Brancato v. National Re¬ 
serve Life Ins. Co., C.C.A.M 0 .. 35 
F.2d 612. 

21. Tex.—Texas Employers' Ins. 
Ass’n V. Beckworth, Clv.App,, 42 
S.W.2d 827, error dismissed. 

BscLulzinff personal examination 
Where company required a person¬ 
al examination of Insured, after a 
loss, as it had a rlsrht to do only if 
there was a contract of Insurance, 
It was estopped to claim that the 
parol contract of Insurance was in¬ 
valid on the ^ound that no time 
was fixed for its duration.—Pennsyl¬ 
vania Fire Ins. Co. v. Cullin, 258 S. 
W. 965, 202 Ky. 107. 

22. Wash.—Finley v. Western Em¬ 
pire Ins. Co.. 125 P. 1012, 69 Wash. 
678 . 

32 C.J. p 1185 note 28 [a]. 

29. Kan.—GrafC v. National Liberty 
Ins. Co., 193 P. 856, 107 Kan. 648. 

24. Miss.—^Riverside Dev. Co. v. 
Hartford F. Ins. Co., 62 So. 169, 
105 Mlsa 184, Ann.Cas.l916D 1274. 

32 C.J. p 1186 note 35 [a]. 

25. Mich.—Wells v. Prudential Ins. 
Co. of America, 214 N.W. 308, 239 
Mich. 92. 

WIs.—Gross V. Merrimac, Prairie Du 
Sac, Sumpter, Honey Creek and 


Troy Mut. Farmers Fire Ins. Co., 
267 N.W. 916, 222 WIs. 159. 

32 C.J. p 1186 note 35 [a] (1). 

26. WIs.—Pfuehler v. General Cas¬ 
ualty Ins. Co., 800 N.W. 469, 239 
WIs. 30. 

27. Ark.—^Reliance Life Ins. Co. v. 
Pearson, 12 S.W.2d 21, 178 Ark. 
611, 

Tex.—Commonwealth Casualty Co. v. 

Coogle, Clv.App., 81 S.W.2d 362. 
Anthoxlty to make oral contract 
The company may be estopped to 
deny the authority of its agent to 
enter into an oral contract of in¬ 
surance.—William v. Home Ins. Co., 
169 P. 545, 102 Kan. 74—32 C.J. p 
1135 note 29. 

Ciroamstanoes rendering estoppel un¬ 
available 

(1) Where no contract for insur¬ 
ance had ever been entered into, for 
the reason that application for in¬ 
surance was conditional on accept¬ 
ance by company which was never 
made, a plea that company was es¬ 
topped to deny agent's authority was 
inapplicable.—Camden Fire Ins. Co. 
V. Hill, Tex.Com,App., 276 S.W. 887, 
reversing, Clv.App., 264 S.W. 128. 

(2) The company Is not estopped, 
by reason of previous acquiescence, 
to deny the right of an agent to 
prepare a policy, where the policy 
is one in the agent's own favor on 
his own property.—^Weatherholt v. 
National Liberty Ins. Co., 265 S.W. 
311, 204 Ky. 824. 
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28. Ill.—Trichelle v. Sherman & Bi¬ 
lls, 259 IlLApp. 346. 

N.C.—State v. Martin, 118 S.B. 914, 
186 N.C. 127, modified on other 
grounds Lee v. Martin, 123 S.E. 
681, 188 N.C. 119. 

29. U.S.—Coen v. American Surety 
Co. of New York, C.C.A.M 0 ., 120 F. 
2d 398, certiorari denied 62 S.Ct. 
128, 314 U.S. 667, 86 L.Ed. 534. 

Beferral to manager for information 
A communication of the company 
referring to a local manager as a 
possible source of additional infor¬ 
mation was held not to warrant the 
assumption that the manager had 
power to represent the company and 
to speak for it.—Coen v. American 
Surety Co. of New York, supra, 

30. U.S.—^Unlon State Bank & Trust 
Co. V. Northwestern Life Ins. Co., 
C.C.A.Tex., 55 F.2d 1070. 

31. Kan.—Pratt v. Mutual Life Ins. 
Co. of New York, 145 P.2d 113, 157 
Kan, 710. 

Ky.—^Prudential Ins. Co. of America 
V. Jenkins, 162 S.W.2d 791, 290 
Ky. 802. 

Pa.—^Youngblood v. Prudential Ins. 
Co. of America, 165 A. 666, 109 Pa. 
Super. 20. 

Tex.—Texas State Mutual Fire Ins. 
Co. V. Rlchbourg, Com.App., 267 
S.W. 1089—^Texas Life Ins. Co. v, 
Shuford. Clv.App., 131 S.W.2d 118. 
WIs.—Cullen v. Travelers’ Ins. Co. of 
Hartford, Conn., 263 N.W. 882, 214 
WIs. 467. 
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in the insurance contract restricting the authority of 

its agent.32 

A person to whom a policy is intrusted for deliv¬ 
ery has apparent authority to waive conditions pre¬ 
liminary to its taking effect,23 and information im¬ 
parted to such an agent may be imputed to the com¬ 
pany but a stipulation requiring the policy to be 
countersigned by insurer’s agent cannot, by the act 
of delivery, be waived by an agent whose power to 
deliver the policy is subject to the condition requir¬ 
ing his countcrsignature.25 

A general agent of the company, or an agent who, 
although called a local agent because restricted to 
a particular locality, has general powers, may bind 
the company by waiver or estoppel so as to preclude 
it from relying on irregularities or on provisions 
contained in the contract with respect to conditions 
on which it shall have inception,36 and such waiver 
occurs where, with knowledge of the facts, the 
agent delivers the policy^? and receives the premi- 
um,33 or otherwise permits the policy to stand ;29 
but, while the power of a general agent as to waiv¬ 
ing conditions concerning the taking effect of a 
policy is broad,40 yet it does not go beyond his actu¬ 


al authority and that reasonably implied from the 
nature of the business.^^ 

Soliciting or other special agents. Agents not 
possessing the powers of general agents ordinarily 
are without power to waive provisions of applica¬ 
tions for insurance, and their attempt and agree¬ 
ments to do so are not binding on the company, ex¬ 
cept where the applicant is without cither actual or 
constructive notice of the limitations on their au- 
thority.^2 soliciting or special agent, for exam¬ 
ple, does not have power to waive provisions of the 
application respecting the effective date of the in¬ 
surance so as to put the insurance into immediate 
effect,^ 2 and clearly a soliciting agent cannot waive 
terms of the contract where such power is expressly 
denied to him by statute^^ 

Officers. Acts of waiver or estoppel on the part 
of duly selected officers of the company, including 
officers of mutual companies, ordinarily will bind 
the company,^® although the general rule has been 
said to be that the secretary of a mutual insurance 
company cannot waive any of the provisions of the 
charter and by-laws of the company.^ 6 

A resident agent of a foreign insurance company, 


32. Ala.—Hospital Service Corpora¬ 
tion V. Clifton. 196 So. 165, 29 Ala. 
App. 356. 

33. N.Y.—Isaacs v. Equitable Life 
Assur. Soc., 186 N.Y.S. 854, 114 
Misc. 468. 

Authority tO solicit and deliver 
The provisions of a policy as to 
the method of delivery may be 
waived by an agent of the company 
who is authorised to solicit business 
and deliver policies for the company. 
—Inter-Southern Life Ins. Co. v. Ste¬ 
phenson, 66 S.W.2d 332, 246 Ky. 694. 

34. N.Y.—.McClelland v. Mutual Life 
Ins. Co., Ill N.E. 1062, 217 N.Y. 
336, affirming 147 N.Y.S. 1124, 162 
App.Div. 926. 

35. Ala.—Royal Exch. Assur. v. Al- 
mon, 80 So. 456, 202 Ala. 374. 

36. Tex.—American Central Ins. Co. 
V. Buchanan-Vaughan Aulo Co., 
Civ.App., 266 S.W. 610, affirmed, 
Com.App., 271 S.W. 895. 

32 C.J. p 1135 note 17—26 C.J. p 
67 note 49. 

Effeotive date of insnranoe 
A general agent may waive provi¬ 
sion of an application or receipt re¬ 
specting the effective date of the in¬ 
surance. 

Ky.—Prudential Ins. Co. of America 
v. Jenkins, 162 S.W.2d 791, 290 Ky. 
802. 

Mont.—Mayfield v. Montana Life Ins. 
Co., 205 P. 669, 62 Mont. 636. 
Sign in g of the appUoatloxL by the 
agent is a waiver of any omissions 


or defects therein, as far as the 
preliminary insurance is concerned, 
where the company has furnished 
the agent with applications for pre¬ 
liminary insurance to become effec¬ 
tive a specified time after the sign¬ 
ing thereof.—^Wright v. Providence 
Washington Ins. Co., 286 P. 237, 130 
Kan. 438. 

37. Waiver of omlssloxL to slETn, 
name 

An Intentional delivery of a policy 
by a local agent with the purpose 
of binding the company according to 
the terms of the policy waives the 
omission of the agent to sign his 
name to the policy as required by 
the terms of the policy.—Hartford 
Plre Ins. Co. v. Prather, 291 S.W. 9, 
218 Ky. 169. 

38. N.Y.—McClelland v. Mutual Life 
Ins. Co.. Ill N.E. 1062, 217 N.Y. 
336, affirming 147 N.Y.S. 1124, 162 
App.Div. 962. 

32 C.J. p 1136 note 17. 

39. xrotloe to agent of defect 
Where a defect in a policy is 

brought to the attention of the is¬ 
suing agent, and he permits the 
policy to stand, insurer is estopped 
to defend an action on the policy 
on the grround of such defect.—Leach 
V. Commercial Casualty Ins. Co., 214 
N.W. 216, 239 Mich. 10. 

40. Wis.—Tomsecek v. Travelers’ 
Ins. Co., 88 N.W. 1013, 113 Wis. 
114, 90 Am.S.R. 846, 57 L.R.A. 465. 

41. Wis.—Tomsecek v. Travelers’ 
Ins. Co., supra. 
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Betroaotlve liability for prior loss 

A local Insurance agent has no 
implied authority to collect a premi¬ 
um not called for by the policy as 
originally written, and thus retroac¬ 
tively and by estoppel impose a lia¬ 
bility for a loss theretofore sustain¬ 
ed, and thus alter the fixed rights 
and liabilities of the parties.—Janes 
Contracting Co. v. Home Life & Ac¬ 
cident Co., Tex.Clv.App., 245 S.W. 
1004, affirmed, Com.App., 260 S.W. 
839. 

48. Ky.—Prudential Ins. Co. of 
America v. Jenkins, 162 S.W.2d 791, 
290 Ky. 802. 

Statutes deBcxiblng those who are 
Insnraaoe agents have been held not 
to authorize a mere soliciting agent 
to waive the explicit provisions of 
an application or policy.—Kauphus- 
man v. Home Mut. Hall-Tornado Ins. 
Co., 233 N.W. 86, 203 Wis. 184—Sachs 
V. North American Life Ins. Co. of 
Chicago. 230 N.W. 612, 201 Wis. 637. 
43. Ky.—Prudential Ins. Co. of 
America v. Jenkins, 162 S.W.2d 791, 
29t) Ky. 802. 

44 Tex.—Southland Life Ins. Co. v. 
Statler, 163 S.W.2d 623, 139 Tex. 
496. 

45. Minn.—^Wieland v. St. Louis 
County Farmers’ Mut. Fire Ins. 
Co., 178 N.W. 499, 146 Minn. 266. 

26 C.J. p 67 notes 49, 54. 

43. Mich.—^Wilson v. Livingston 
County Mut. Fire Ins. Co., 242 N. 
W. 827, 259 Mich. 25. 
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designated officially as manager, may waive con¬ 
ditions in the policy and estop the company by acts 
within the scope of his authority.^'^ 

b. As to PayxneiLt of First Freminm 

(1) In general 

(2) Matters constituting waiver or es¬ 

toppel 

(3) Authority of officers or agents 
(1) In General 

A provision that the insurance shall not take effect 
until payment of the first premium, being for the benefit 
of the company, may be waived by it, and provisions as 
to the manner of paying the first premium may also 
be waived. 

Although, where the by-laws of an insurance 
company, which are of the essence of a contract be¬ 
tween the company and an applicant for insurance, 
require that the premium be paid before the policy 
shall take effect, an officer cannot bind the company 


by an agreement that the policy shall be effective 
notwithstanding nonpa 3 mient of the premium,^ 8 or¬ 
dinarily the company may waive or be estopped to 
rely on a condition or stipulation in a policy or ap¬ 
plication that the policy shall not take effect or the 
company become liable until the payment of the first 
premium,49 since such a requirement is for the ben¬ 
efit of the company.50 Such a waiver results in 
the insurance taking effect at once without prepay¬ 
ment of the first premium,®^ but does not constitute 
a waiver of the right of the company to demand and 
receive the premium.^^ Provisions as to the man¬ 
ner and method of the payment of the initial premi¬ 
um may be waived,^^ and insurer may be estopped 
to deny the authority of its agent to collect the first 
premium and thereby bind the company.54 

Where payment of the first premium is not a 
condition of the taking effect of a particular policy, 
obviously no question of a waiver of the condition 
is involved.®® 


47. Ark.—Winter-Southern Life Ins. 
Co. V. Holzhauer, 9 S.W.2d -SS, 
177 Ark. 927. 

48. Mich.—-Baultable Trust Co. v. 
Eastern Michigan Farmers* MuL 
Fire Ins. Co., 296 N.W. 801, 296 
Mich. 892. 

49. U.S.—Miller v. Brooklyn Life 
Ins. Co., Md., 12 Wall. 285, 20 L.Ed. 
398, affirming, C.C., 17 F.Caa.No. 
9,664—^Tarleton v. De Veuve, C.C.A. 
Cal., 113 F.2d 290, 132 A.L.R. 843, 
certiorari denied De Veuve v. Tar- 
leton, 61 S.Ct 710, 312 U.S. 691, 85 
L.Ed. 1127—^Massachusetts Mut. 
Life Ins. Co. v. National Bank of 
Commerce, C.C.AW.Va., 95 F.2d 
797, 118 A.L.R. 1066—Schwartz v. 
Northern Life Ins. Co., C.C.A.Cal., 
25 F.2d 665, reversing, D.C., North¬ 
ern Life Ins. Co. v. Schwartz, 19 F. 
2d 142, and certiorari denied 49 S. 
Ct. 29, 278 U.S. 628, 78 L.Ed. 647 
—^De Camp v. New Jersey Mut. 
Life Ins. Co., C.C.N.T., 7 F.Cas.No. 
8,719. 

Cal.—^Harrington v. Home Life Ins. 
Co., 58 P. 180, 128 Cal. 631—Hooker 
v. American Indemnity Co., 54 P. 
2d 1128, 12 Cal.App.2d 116. 

Conn.—Sheldon v. Connecticut Mut. 
Life Ins. Co., 25 Conn. 207, 65 Am. 
D. 565. 

IlL—^Hooker v. Farmers Mut. Rein¬ 
surance Co., 26 N.E.2d 146, 149, 804 
Ill.App. 280, quoting Cozpiui JUzis 
—^MutTial Life Ins. Co. of New 
York V. Allen, 72 N.E. 200, 212 Ill. 
184, affirming 118 IlLApp. 89. 

N.J.—Gelczls V. Preferred Accident 
Ins. Co. of New York, 171 A. 144, 
12 N.J.M1SC. 232. 

N.Y.—Cross V. Security Trust & Life 
Ins. Co., 69 N.Y.S. 189, 68 App. 
Dlv. 602, affirmed 64 N.E. 1120, 171 
N.Y. 67L 


S.C.—Stepp V. National Life & Ma¬ 
turity Ass'n. 16 S.B. 134, 87 S.C. 
417. 

Tex.—^Metropolitan Life Ins. Co. v. 
Gibbs, 78 S.W. 898, 34 Tex,Civ.App. 
131. 

Vt—Porter v. New York Mut Life 
Ins. Co., 41 A. 970, 70 Vt 504. 
Wash.—^Harlow v. North American 
Accident Ins. Co., 298 P. 724, 162 
Wash. 423—^Vogel v. Equitable Life 
Assur. Soc., 261 P. 106, 145 Wash. 
489. 

1 C.J. p 412 note 4—26 C.J. p 67 note 
66, p 68 note 56—32 C.J. p 1136 
note 42, p 1188 note 69. 

Waiver of payment of first premium 
during good health of insured see 
infra § 276. 

60, U.S.—Thomas v. Charles Baker 
& Co., D.aPa., 60 F.2d 1067—New 
York Life Ins. Co. v. Ollich, C.C.A. 
Ohio, 42 F.2d 399. 

Ind.—^Prudential Ins. Co. v. Sullivan, 
59 N.B. 873, 27 Ind.App. 30. 

La.—Long v. Home Indemnity Co. 

of New York, App., 169 So. 164. 
Mo.—^National City Bank of St Lou¬ 
is V. Missouri State Life Ins. Co., 
67 S.W.2d 1066, 332 Mo. 182-^d- 
wards v. Business Men*s Acc. Ass'n 
of America, 221 S.W. 422, 205 Mo. 
App. 102—^New York Life Ins. Co. 
V. Stone, 42 Mo.App. 383. 

S.C.—Wright V. New England Mut. 
Life Ins. Co. of Boston, Mass., 163 
S.E. 133, 135, 165 S.C. 190, quoting 
Ooxpas JHzls—Galphln v. Pioneer 
Life Ins. Co., 164 S.B. 855, 167 S. 
C. 469. 

Tex.—United Fidelity Life Ins. Co. 
V. Handley, Clv.App., 63 S.W.2d 
833, affirmed 86 S.W.2d 201, 126 
Tex. 147. 

82 C.J. p 1186 note 41—1 C.J. p 412 
note 4. 
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61. Ga.—^Penn Mut. Life Ins. Co. v. 
Blount 127 S.E. 892, 88 Ga.App. 
642. 

N.Y.—Babcock v. Baker, 56 N.Y.S. 
239, 37 App.Dlv. 558. 

62. Ga.—^Penn Mut. Life Ins. Co. v. 
Blount, 127 S.E. 892, 38 Ga.App. 
642. 

N.Y.—^Babcock v. Baker, 66 N.Y.S. 

289, 87 APP.D1V. 668. 

N.C.—Creech v. Sun Life Assur. Co. 
of Canada, 29 S.E.2d 348, 224 N.C. 
144—Williamson v. Pilot Life Ins. 
Co., 198 S.B. 278, 212 N.C. 877. 

63. S.C.—^Henderson v. Capital Life 
& Health Ins. Co., 18 S.E.2d 605, 
199 S.C. 100. 

Payment at oompany office 

Cal.—^National Automobile Ins, Co. v. 
Industrial Accident Commission of 
California, 66 P.2d 128, 19 CaLApp. 
2d 276. 

Pa.—^Letvln v. Phcenix Ins. Co. of 
Hartford, Conn., 91 Pa.Super. 422. 

64. CcLl.—^National Automobile Ins. 
Co. V. Industrial Accident Commis¬ 
sion of California, 66 P.2d 128, 19 
Cal.App.2d 276. 

Delivery of policy with statement of 
premium due 

Where Insurer delivered policy to 
agent together with statement of 
premium due thereon, thereby creat¬ 
ing Inference that agent was au¬ 
thorized to deliver policy and collect 
premium. Insurer was estopped to 
deny agent’s authority to bind Insur¬ 
er by collecting premium.—^National 
Automobile Ins. Co. v. Industrial Ac¬ 
cident Commission of California, su¬ 
pra. 

66. Utah.—^De Michele v. London & 
Lancashire Fire Ins. Co., 120 P. 
846, 40 Utah 812, Ann.Cas.l914D 
1076. 
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(2) Matters Constituting Waiver or Estop¬ 
pel 

Waiver or prepayment of the first premium depends 
on the facts and circumstances and may be express or 
Implied. A recital of payment in a delivered policy or¬ 
dinarily precludes the company from asserting the con¬ 
trary. 

Whether or not there has been a waiver or es¬ 
toppel in any particular case must be determined 
from all the facts and circumstances,56 and the ac¬ 
tions of the compafiy will be construed in the light 
most favorable to insured, with a view to sustain¬ 
ing, rather than defeating, the contract.®^ The 
waiver may be express®® or implied,5® and may con¬ 
sist of any acts, words, or conduct showing an in¬ 
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tention on the part of the company to waive or not 
to insist on the condition ;60 but there is no estop¬ 
pel unless the company does or omits some act 
whereby insured has just ground to believe, does 
believe, and acts on the belief, that the company 
will make a contract and put the policy in force 
without the payment of the first premium.®! Waiv¬ 
er of prepayment of the premium may result from 
acts of the company which occur after the death of 
insured. 62 

The more common acts or omissions from which 
waiver or estoppel may arise include the giving of 
credit for all or part of the premium on the pol- 
icy,63 as by taking a note therefor ;64 delivery of 


56. U.S.—^New Tork Life Ins. Co. v. 
Olllch, C.C.A.Ohio. 42 P.2d 399— 
McConnell v. Southern States Life 
Ins. Co.. C.C.A.La.. 31 P.2d 715, re¬ 
versing:, D.C., 26 F.2d 499. 
Olxcionstaiioes held to oosistltute 
waiver or estoppel 

(1) Waiver of the payment of the 
premium as a condition precedent to 
the taking elTect of the policy or the 
liability of the insurer results from 
a delivery of the policy and receipt 
of the premium by an agent after an 
accident of which he has notice, 
and a retention of the premium by 
insurer.—Rayburn v. I»ennsylvania 
Casualty Co., 50 S.E. 762, 138 N.C. 
379. 107 Am.S.R. 548. 

(2) A stipulation In an application 
for insurance, limiting liability to 
the time when the application was 
made and the first premium paid, is 
waived by accepting the premium at 
a later date and the issuance of a 
policy.—^United Fidelity Life Ins. Co. 
V. Handley, Civ.App., 63 S.W.2d 833, 
affirmed, Com.App., 86 S.W.2d 201, 
126 Tex. 147. 

(3) Other circumstances. 

U.S.—Peoples Life Ins. Co. v. White- 
side, C.C.A.Tex., 94 F.2d 409, cer¬ 
tiorari denied 58 S.Ct. 949, 304 
U.S. 567, 82 L.Ed. 1533. 

Kan.—New York Life Ins. Co. v. Mc¬ 
Gowan, 18 Kan. 300. 

N.C.—Ormond v. Mutual Life Ass’n, 
1 S.B. 796, 96 N.a 158. 

Wash.—Harlow v. North American 
Accident Ins. Co., 298 P. 724, 162 
Wash. 423. 

32 C.J. p 1136 note 45 [a]. 
Clrcnnistaaices held aoot to constitute 
waiver or estoppel 

(1) Mailing of notice of second 
premium. 

U.S.—Curtis V. Prudential Ins. Co. of 
America, C.C.A.N.C., 55 F.2d 97. 
Okl.—^Atlas Life Ins. Co. v. Schrim- 
sher, 66 P.2d 944, 179 Okl. 643. 

(2) Insurer's charge of soliciting 
agent with amount of first premium. 
—AUas Life Ins. Co. v, Schrimsher, 
supra. 


(3) Other circumstances. 

U.S.—Mutual Reserve Fund Life As¬ 
soc. V. Simmpns, Mass., 107 F. 418, 
46 C.C.A. 393. 

N.Y.—How V. Union Mut. Life Ins. 
Co., 80 N.Y. 32—^Hewitt v. Ameri¬ 
can Union Life Ins. Co., 83 N.Y.S. 
232, 85 App.Div. 279—Poste v. 

American Union Life Ins. Co., 52 
‘ N.Y.S. 910, 32 App.Div. 189, af¬ 
firmed 69 N.E. 1129, 165 N.Y. 631. 

S.C.—Lemons v. Pilot Life Ins. Co., 
13 S.E.2d 278, 196 S.C. 297. 

Tex.—Minnesota Mut. Life Ins. Co. 
V. McIntosh, Civ.App., 126 S.W.2d 
1031, error dismissed, judgment 
correct—Texas Life Ins. Co. v. 
Mansel, Civ.App., 105 S.W.2d 899— 

T. L. Patrick & Son v. Glnners’ 
Mut. Underwriters Ass’n of Texas, 
Civ.App., 256 S.W. 666. 

32 C.J. p 1137 note 52, p 1138 note 
71 [a]. 

57. Neb.—Echols v. Mutual Life Ins. 
Co.. 184 N.W. 58, 106 Neb. 409. 

32 C.J. p 1136 note 45 [b], 

58. Mo.—^Edwards v. Business Men’s 
Acc. Assoc., 221 S.W. 422, 205 Mo. 
App. 102. 

S.C.—Williams v. Philadelphia Life 
Ins. Co., 100 S.E. 167. 112 S.C. 436. 
ExtensloxL of credit 

Where, on Dec. 24, 1935, insurer 
delivered workmen’s compensation 
Insurance policy providing that it 
should be in force fl’om Dec. 24, 
1935, to Dec. 24, 1936, and providing 
that policy should be void unless to¬ 
tal initial premium was paid on or 
before Jan. 3, 1936, payment of pre¬ 
mium on or before January 3 was 
condition precedent to continuation 
of risk assumed by insurer, but in¬ 
surer extended credit for amount of 
premium during the ten-day period, 
and failure to pay the premium did 
not efface the insurer’s liability 
which had been incurred.—Maxfield 
Wilton & Associates v. Industrial Ac¬ 
cident Commission, 65 P.2d 1354, 19 
Cal.App.2d 606. 

59. Ind.—^Lyon v. ^tna Life Ins. 
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Co., 44 N.E.2d 186, 112 Ind.App. 
573. 

32 C.J. p 1136 note 44. 

60. Mo.—Nall V. Great Northern Ins. 
Co., App., 186 S.W.2d 392, 397, cit¬ 
ing Corpus Juris. 

32 C.J. p 1136 note 46. 

61. U.S.—^American Ins. Union v. 
Lowry, C.C.A.Tex., 62 P.2d 209, 
certiorari denied Lowry v. Ameri¬ 
can Ins. Union, 53 S.Ct. 689, 289 

U. S. 746, 77 L.Ed. 1491—.ffltna Life 
Ins. Co. V. Roe we, C.C.A.I11., 38 F. 
2d 393. 

Ohio.—Charter Oak Life Ins. Co. v. 
Smith, 6 Ohio Dec., Reprint, 625, 7 
Am.L.Rec. 147. 

82 C.J. p 1138 note 71. 

62. N.Y.—Cross v. Security Trust & 
Life Ins. Co., 69 N.Y.S. 189, 58 
App.Div. 602, affirmed 64 N.E. 1120, 
171 N.Y. 671. 

83. Ill.—Northwestern Life Assur. 

Co. v. Schulz, 94 Ill.App. 156. 
Ind.—^Lyon v. i®tna Life Ins. Co., 
44 N.E.2d 186, 112 Ind.App. 673. 
Neb.—^Union Life Ins. Co. of Omaha 

V. Haman, 74 N.W. 1090, 54 Neb. 
599—Pythian Life Ass’n v. Pres¬ 
ton, 66 N.W. 446, 47 Neb. 374. 

Pa.—^Woloshin v. Guardian Life Ins. 
Co. of America, 22 A.2d 54, 146 
Pa.Super. 152. 

S.C.—^Wright V. New England Mut. 
Life Ins. Co. of Boston, Mass., 163 
S.E. 133, 135, 166 S.C. 190, quoting 

Corpus Juris. 

Wash.—Harlow v. North American 
Accident Ins. Co.. 298 P. 724, 162 
Wash. 423. 

32 C.J. p 1137 note 46—1 C.J. p 412 
note 6. 

64. U.S.—McConnell v. Southern 

States Life Ins. Co., C.C.A.La. 31 
F.2d 715, reversing, D.C., 26 F.2d 
499—Schwartz v. Northern Life 
Ins. Co., C.C.A.Cal., 26 P.2d 656, 
reversing, D.C., Northern Life Ins. 
Co. V. Schwartz. 19 F.2d 142, certio¬ 
rari denied 49 S.Ct 29, 278 U.S. 
628, 73 L.Ed. 547-Mutual Life Ins. 
Co. V. Logan. Or., 87 F, 637, 31 C. 
C.A. 172. 
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the policy®® unconditionally®® as a completed and 
executed contract of insurance under an express 
or implied agreement that credit shall be extend¬ 
ed for all or a part of the premium ;®7 prevent¬ 
ing insured from performing the condition;®® or 
inducing insured to believe that he is protect¬ 
ed by the policy.®® On the other hand, there 
is no waiver where the delivery of the policy is not 
unconditional or unequivocal,70 or made without the 
intention of giving credit for the premium,7i as in 
the case of a policy delivered conditionally for in¬ 


spection or examination,^® or where a policy is ac¬ 
companied by a letter negativing the idea that the 
contract is to be complete before payment of the 
premium ;78 and merely placing the policy in the 
hands of an agent to deliver when the premium is 
paid is not a waiver.74 

Recital of, or receipt for, payment. The general 
rule is that in the absence of fraud, accident, or 
mistake, and provided the policy was duly and un¬ 
conditionally delivered, an acknowledgment in the 
policy of the receipt of the first premium estops the 


Ala.—^New York Life Ins. Co. v. Mc- 
Junkin. 149 So. 663, 227 Ala. 228. 
Ind.—Penn Mut Life Ins. Co. v. Nor- 
cross, 72 N.E. 132, 163 Ind. 379. 
Ky.—National Life Ins. Co. v. Twld- 
dell, 58 S.W. 699. 22 Ky.L. 881. 

La.—^Lawrence v. Penn Mut. Life Ins. 
Co., 36 So. 898. 113 La. 87, 1 Ann. 
Cas. 965. 

Minn.—^Union Cent. Life Ins. Co. v. 
Taggrart, 56 N.W. 579, 65 Minn. 95, 
43 Am.S.R. 474. 

Mo.—^Kelly v. St. Louis Mut. Life 
Ins. Co., 3 Mo.App. 654. 

Ohio.—Little v. Eureka Fire & Ma¬ 
rine Ins. Co., 88 Ohio St. 110. 

Pa.—^Imbrle v. Manhattan Life Ins. 
Co.. 36 A. 666, 178 Pa. 6—Bills v. 
Anderson, 49 Pa.Super. 245. 

S.D.—^Noble v. Kansas City Life Ins. 

Co.. 146 N.W. 606, 33 S.D. 458. 
Utah.—Thum v. Wolstenholme, 61 P. 
537. 21 Utah 446. 

32 C.J. p 1137 note 47—1 C.J. p 412 
note 7. 

66. Ind.—^Prudential Ins. Co. of 
America v. Bidwell. 8 N.B.2d 123, 
103 lnd.App. 386. 

Mo.—^National City Bank of St. Louis 
V. Missouri State Life Ins. Co.. 57 
S.W.2d 1066, 332 Mo. 182. 

Wls.—^De Groot v. Mutual Life Ins. 
Co. of New York, 190 N.W. 448, 
179 Wls. 202. 

Basis of dootxlne 

The doctrine that delivery of life 
policy without payment of premium 
waives condition that policy should 
not be in force until payment of the 
first premium rests on the presump¬ 
tion that a credit for the premium 
must have been intended by the par¬ 
ties on such delivery.—Massachu¬ 
setts Mut. Life Ins. Co. v. National 
Bank of Commerce, C.C.A.W.Va., 96 
P.2d 797, 118 A-L.R. 1066. 

Silb8eq.iie]Lt payment and retention of 
pxemlTim 

Prepayment of the premium is 
waived where the premium Is subse¬ 
quently paid and retained by the 
company with knowledge that the 
policy had been delivered without 
prepayment.—Schoeneman v. West¬ 
ern, etc., Ins. Co., 20 N.W. 284, 16 
Neb. 404. 

Beoond premlnm 

The rule set forth in the text is 


inapplicable to a situation where a 
policy providing for term insurance 
is Issued, to remain in force until 
another form of insurance becomes 
effective, and where, although the 
premium on the term insurance has 
been paid, the premium due when the 
other policy was to take effect was 
not paid, since in tf'uch case the two 
policies constitute but one continu¬ 
ous contract and the unpaid premium 
would not bo deemed the first pre¬ 
mium.—^Bates V. Equitable Life As- 
sur. Soc. of U. S., Tenn.App.. 177 S. 
W.2d 360. 

06. U.S.—O’Brien v. Union Mut. Life 
Ins. Co.. C.C.Mlnn., 22 F. 686. 

Cal.—Jurgens v. New York Life Ins. 
Co., 46 P. 1064, 114 Cal. 161, rehear¬ 
ing denied 46 P.2d 386, 114 Cal. 
161. 

Ill.—Maltby V. Empire Auto Ins. 
Ass’n, 289 IlLApp. 532—Globe Mut 
Life Ins. Ass’n v. Meyer, 118 Ill. 
App. 156. 

N.C.—^Murphy v. Lafayette Mut Life 
Ins. Co., 83 S.E. 461, 167 N.C. 384. 
S.C.—Wright V. New England Mut 
Life Ins. Co. of Boston, Mass., 168 
S.E. 133, 186, 166 S.C. 190, Quoting 
Corpus Juris. 

Tenn.—^Bates v. Equitable Life As- 
sur. Soc. of U. S., App., 177 S.W.2d 
860. 

Tex.—Ginners’ Mut. Underwriters 
Ass’n of Texas v. Pickard, Civ. 
App., 84 S.W.2d 641, error dis¬ 
missed. 

32 C.J. p 1137 note 48—26 C.J. p 68 
’ note 67. 

67. U.S.—^Massachusetts Mut Life 
Ins. Co. v. National Bank of Com¬ 
merce, C.C.A.W.V€L, 96 P.2d 797, 
118 A.L.R. 1066. 

Cal.—Jurgens v. New York Life Ina 
Co., 45 P. 1064, 114 Cal. 161, re¬ 
hearing denied 46 P. 386, 114 Cal. 
161—^Bloom V. Pacific Mut Life 
Ins. Co. of California, 259 P. 496, 
85 Cal.App. 419. 

Ind.—Lyon v. wffltna Life Ins. Co., 44 
N.E.2d 186, 112 Ind.App. 678. 
Miss.—Saucier v. Life & Casualty 
Ins. Co. of Tennessee, 179 So. 851, 
181 Miss. 887. 

W.Va.—^Meadows v. Peoples Life Ins. 

Co., 191 S.B. 862. 118 W.Va. 404. 

82 aj. p 1137 note 49—1 GJ. p 412 
note 6 [a]. 


68. Ill.—^Hooker v. Farmers Mut. 
Reinsurance Co., 26 N.E.2d 146, 143, 
304 IlLApp. 230, quoting Corpus 
Juris. 

26 C.J. p 68 note 56. 

69. Ill.—Michigan Mut Life Ins. Co. 
v. Hall, 60 IlLApp. 159, affirmed 
48 N.E. 609, 160 Ill. 488. 

Neb.—^Echols v. Mutual Life Ins. Co., 
184 N.W. 68, 106 Neb. 409. 

N.Y.—Stewart v. Union Mut Life 
Ins. Co., 49 N.E. 876, 166 N.Y. 267, 
42 L.R.A. 147, reversing 27 N.Y.S. 
724, 76 Hun 267, and reargument 
denied 50 N.E. 1122, 166 N.Y, 698. 

70. U.S.—^MacKelvle v. Mutual Ben. 
Life Ins. Co. of Newark, N. J., 
C.C.AN.Y., 287 F. 660, certiorari 
denied 43 S.Ct 622, 262 U.S. 747, 
67 L.Bd. 1212. 

Mich.—Chrlstopherson v. Metropoli¬ 
tan Life Ins. Co., 165 N.W. 798, 199 
Mich. 684. 

71. . U.S.—^Massachusetts Mut Life 
Ins. Co. v. National Bank of Com¬ 
merce, C.C.A.W.Va., 96 F.2d 797, 
118 A.L.R. 1066. 

7SL U.S.—^Massachusetts Mut Life 
Ins. Co. V. National Bank of Com¬ 
merce, supra—^American Ins. Union 

V. Lowry, C.C.A.Tex.. 62 F.2d 209, 
certiorari denied Lowry v. Ameri¬ 
can Ins. Union, 68 S.Ct. 689, 289 

U. S. 746, 77 L.Ed. 1491. 

Ind.—Lyon' v. .ffltna Life Ins. Co., 
44 N.E.2d 186, 112 Ind.App. 573. 
N.Y.—Wood V. Poughkeepsie Mut. 

Ins. Co., 82 N.Y. 619. 

Va.—^Reliance Life Ins. Co. v. Gul¬ 
ley’s Adm’x, 114 S.E. 661, 184 Va. 
468. 

73. Mich.—Chrlstopherson v. Metro¬ 
politan Life Ins. Co., 166 N.W. 793, 
199 Mich. 634. 

Tex.—Grlnners’ Mut. Underwriters 
Ass’n v. Fisher, Com.App., 238 S. 

W. 207, reversing, Civ.App., 222 S. 
W. 286—Tyler Mut. Fire Ins. Co. 

V. Ellington, Civ.App., 28 S.W.2d 
775, error dismissed. 

74. Pa.—^Harrisburg Trust Co. v. 
Mutual Life Ins. Co. of New York, 
122 A. 292, 278 Pa, 266. 

26 C.J. p 68 note 60. 
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company to assert, for- the purpose of showing that 
the contract of insurance never took effect, that the 
premium was not in fact paidJ® The company is 
not, however, always estopped by such a recital,76 
at least where such a recital is held to be merely 
evidentiary and not conclusive,77 and, where a pol¬ 
icy containing such acknowledgment is sent to in¬ 
sured on his express promise to remit the premium 
on receipt of the policy, insurer is not estopped to 
set up nonpayment.76 

The delivery to insured of a properly counter¬ 
signed receipt for the first premium ordinarily es¬ 
tops the company to deny the receipt of the premi¬ 
um in accordance with the conditions of the pol¬ 
icy,7J> unless there are facts which negative uncon¬ 
ditional delivery of the receipt.^® No waiver results 
from issuance of a receipt for payment of a por¬ 
tion of the first premium where the language of the 


receipt, fairly construed, contains no modification 
of a provision in the application requiring payment 
of the premium in full;*^ nor will estoppel arise 
where it does not appear that the party asserting 
it was misled or should have been misled by the re- 
ceipt.62 A mere statement in the application that 
the first premium has been paid does not constitute 
a waiver by the company.®® 

(3) Authority of Officers or Agents 

Prepayment of the first premium may be waived by 
duly authorized officers or agents, such as a general agent, 
but ordinarily cannot be waived by a soliciting or other 
inferior agent. 

A provision that the policy shall not take effect 
until payment of the first premium may be waived 
by duly authorized officers®^ or agents®® of the com¬ 
pany. It has been held, however, that a mutual 
company whose articles or by-laws forbid the deliv- 


75. U.S.--Mutual Life Ins. Co. of 
New York v. Prey, C.C.A.Cal., 71 P. 
2d 259—Thomas v. Charles Baker 
& Co., D.C.Pa.. 60 P.2d 1057—Van 
Dusen v. New York Life Ins. Co., 
D.C.Pa., 21 P.Supp. 375. 

Cal.—Kamischer v. John Hancock 
Mut Life Ins. Co., 37 P.2d 126, 1 
Cal.App.2d 629. 

Ill.—Simmons v. Home Ins. Co., 235 
lll.App. 344. 

Mich.—King v. American Ins. Union, 
261 N.W. 308, 272 Mich. 226—Hol¬ 
lingsworth V. Liberty Life Ins. Co. 
of Illinois, 217 N.W. 908, 241 Mich. 
675. 

Mo.—Berryman v. Southern Surety 
Co., 227 S.W. 96, 285 Mo. 379. 

N.M.—Krisberg v. Intor-Ocean Casu¬ 
alty Co., 41 P.2d 519, 520, 29 N.M. 
107, citing Corpus Juris. 

N.C.—Creech v. Sun Life Assur. Co. 
of Canada, 29 S.E.2d 348, 224 N.C. 
144—Wllliam.son v. Pilot Life Ins. 
Co., 103 S.B. 273, 212 N.C. 377— 
Kendrick v. Mutual Ben. Life Ins. 
Co., 32 S.E. 728, 124 N.C. 315, 70 
Am.R. 592. 

Okl.—Kansas City Life Ins. Co. v. 

HlslJp, 6 P.2d 678, 154 Okl. 42. 
Or.—Johnson v. Prudential Life Ins. 
Co. of America, 252 P. 556, 120 Or. 
853. 

Tenn.—Bates v. Equitable Life As¬ 
sur. Soc. of U. S., App., 177 S.W. 
2d 360. 

26 C.J. p 68 note 61—32 C.J. p 1138 
note 69 [a], p 1139 notes 73, 74, 
P 1205 note 72. 

Xu the absence of delivery, the re¬ 
cital of payment is not binding on 
the company.—Jefferson Standard 
Life Ins. Co. v. Munthe, C.C.A.Cal., 
78 P.2d 63. 

Nonpayment of note 
(1) Where the acknowledgment of 
payment is conclusive on the com¬ 
pany, it la estopi>ed to show, for the 


purpose of defeating the policy, 
that a note was given for the pre¬ 
mium, that it has not been paid, and 
that the policy has lapsed.—Schu¬ 
macher V. North American Life Ins. 
Co., 169 N.W. 626, 41 S.D. 178—32 C. 
J. p 1205 note 76. 

(2) However, there is also author¬ 
ity to the contrary.—^Finney v. Amer¬ 
ican Central Ins. Co., 41 S.W.2d 1063, 
1065, 226 Mo.App. 240, quoting Cor¬ 
pus Juris—32 C.J. p 1205 note 76— 
26 C.J. p 68 note 64. 

76. Mass.—^Ansin v. Mutual Life 
Ins. Co. of New York, 134 N.E. 360, 
241 Mass. 107. 

As to person named In loss payable 
claxue, recital of payment in policy 
may be contradicted by insurer.— 
Finney v. American Central Ins. Co„ 
41 S.W.2d 1063, 226 Mo.App. 240. 

77. Ind,—^New England Mut. Life 
Ins. Co. of Boston, Mass., v. 
Brooks, 127 N.E. 17, 77 Ind.App. 
98. 

Ohio.—Parker v. Mutual Life Ins. Co. 
of New York, 166 N.E. 231, 23 
Ohio App. 535. 

32 C.J. p 1139 note 72. 

Recital of payment as merely evi¬ 
dentiary see infra 5 1316. 

7& Iowa.—Union Bldg. Assoc, v. 
Rockford Ins. Co., 49 N.W. 1032, 
83 Iowa 647, 32 Am.S.R. 823, 14 
L.R.A. 248. 

79. N.Y,—Tooker v. Security Trust 
Co., 49 N.Y.S. 814, 26 App.Div. 372, 
affirmed 68 N.E. 1093, 166 N.Y. 608. 
Insurer’s Ignoranoe of consideration 
for receipt 

Insurer was not estopped to deny 
validity of policy which was Issued 
by agent in return for personal serv¬ 
ices rendered to the agent by Insur¬ 
ed and for which services the agent 
gave insured a receipt for the pre¬ 


mium where Insurer had no knowl¬ 
edge of the arrangement between the 
agent and insured.—^Blowe v. Superi¬ 
or Fire Ins. Co., 30 N.E.2d 963, 307 
Ill.App. 669. 

SO. U.S.—MacKelvIe v. Mutual Ben. 
Life Ins. Co. of Newark, N. J., C. 
C.A;N.Y., 287 F. 660, certiorari de¬ 
nied 43 S.Ct. 522, 262 U.S. 747, 67 
L.Ed. 1212. 

81. Ky.—Snedeker v. Metropolitan 
Life Ins. Co., 169 S.W. 670, 160 Ky. 
119. 

ZSL N.H.—^Brown v, Massachusetts 
Mut. Life Ins. Co., 69 N.H. 298, 47 
Am.R. 206. 

Ohio.—Charter Oak Life Ins. Co. v. 
Smith, 6 Ohio Dec., Reprint, 626, 7 
Am.L.Rec. 147. 

83. Idaho.—Swetland v. New World 
Life Ins. Co., 206 P. 190, 36 Idaho 
109. 

Kan.—Mesloh v. Lafayette Life Ins. 

Co., 207 P. 754. Ill Kan. 409. 

84k. Minn.—^Wieland v. St. Louis 
County Farmers' Mut. Fire Ins. Co., 
178 N.W. 499, 146 Minn. 256. 

32 C.J. p 1137 note 57. 

85. U.S.—Massachusetts Mut. Life 
Ins. Co. V. National Bank of Com¬ 
merce, C.C.A.W.Va., 95 P.2d 797, 
118 A.L.R. 1066. 

Ill.—Michigan Mut. Life Ins. Co. v. 
Hall, 60 lll.App. 159, affirmed 43 
N.E. 609, 160 Ill. 488. 

Tenn.—Gordon v. U. S. Casualty Co., 
Ch.. 54 S.W. 98. 

Notice of authorisation 
A clause in a life insurance policy 
providing that the company will ac¬ 
cept the premiums in semiannual or 
in quarterly Installments is sufficient 
notice to a customer of an express 
authorization to Its agent to waive 
full payment of the first premium in 
advance.—RataJ v. Provident Life 
Assur. Co., 221 Ill.App. 459. 
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ery of a policy without prepayment of the premium 
will not be estopped by the act of an officer in issu¬ 
ing a policy without compliance with such condi¬ 
tion.*® Particular agents held to have authority to 
waive the condition include a general agent,*7 an 
agent authorized to make contracts of insurance and 
issue policies,** an agent intrusted with the policy 
for delivery,** and other agents possessing various 
combinations of powers.** On the other hand, a 
subagent*^ or soliciting agent** has been held with¬ 
out authority to waive the condition. 

While provisions in the policy restricting the pow¬ 
er of an agent to waive the condition are sometimes 
given effect,** such restrictive provisions may them¬ 


selves be waived by the company,*^ and they do 
not affect the power to waive a condition stated in 
the application.** Further, where there is actual 
authority on the part of the agent to waive, or 
where authority may reasonably be inferred from 
the course of dealing between him and the company, 
waiver will be upheld notwithstanding the apparent 
limitation on his authority contained in the policy 
or in the application,*® and thus it has been held 
that a local agent or subagent has authority to waive 
the condition, even though such authority is denied 
by the terms of the policy, where his course of deal¬ 
ing in this respect, extending over a considerable 
time, has been authorized and approved by a gen¬ 
eral agent.**^ 


86. Mass.—^Baxter v. Chelsea Mut 
Fire Ins. Co.. 1 Allen 294, 79 Am. 
D. 730—^Brewer v. Chelsea Mut. 
Fire Ins. Co.. 14 Gray 203. 

87- U.S.—Smith v. Provident Sav. 
Life Assur. Soc., Ohio. 65 F. 765. 
18 C.C.A. 284—O’Brien v. Union 
Mut. Life Ins. Co., C.C.Mlnn., 22 
F. 586. 

Ark.—Mutual Life Ins. Co. v. Abbey, 
88 S.W. 960, 76 Ark. 328. 

Conn.—Sheldon v. Connecticut Mut. 
Life Ins. Co., 25 Conn. 207, 65 
Am.D. 565. 

Ill.—Ratal V. Provident Life Assur. 

Co., 221 UhApp. 459. 

Ky.—^Massachusetts Mut. Life Ins. 
Co. V. Sexton. 74 S.W.2d 206, 266 
Ky. 309—Washington Life Ins. Co. 
V. Menefee, 53 S.W. 260, 107 Ky. 
244, 21 Ky.L. 916—Mississippi Val¬ 
ley Life Ins. Co. v. Neyland, 9 
Bush 430. 

N.Y.—Peck V. Washlngrton Life Ins. 
Co.. 87 N.T.S. 210. 91 App.Dlv. 697, 
affirmed 74 N.B. 1122, 181 N.T. 
685—Cross v. Security Trust & 
Life Ins. Co., 69 N.Y.S. 189, 58 
App.DIv. 602, affirmed 64 N.E. 1120, 
171 N.Y. 671. 

Or.—Johnson v. Prudential Life Ins. 
Co. of America, 262 P. 656, 120 Or. 
863. 

Pa—Snyder v. Nederland Life Ins. 

Co., 61 A. 744, 202 Pa 161. 

Tenn.—Southern Life Ins. Co. v. 

Booker, 9 Helsk. 606, 24 Am.R. 844. 
32 C.J. p 1138 note 69—26 C.J. p 68 
note 69. 

”A general agent of an Insurance 
company who has authority to deliv¬ 
er policies and receive payment of 
the premium has power to waive pre¬ 
payment of the premium, although 
the policy contains a condition to the 
contrary.”—Saucier v. Life & Casu¬ 
alty Ins. Co. of Tennessee, 179 So. 
861, 852, 181 Miss. 887. 

88L U.S.—^Franklin Ins. Co. of Phil¬ 
adelphia V. Colt, Conn., 20 Wall. 
560, 22 LuEd. 428. 

32 C.J. p 1188 note 60. 

89. N.Y.—^Isaacs v. Eaultable Life 


Assur. Soc., 186 N.Y.S. 864. 114 
Mlsc. 468. 

26 C.J. p 68 note 69. 

90. Ill.—John Hancock Mut. Life 
Ins. Co. V. Schllnk, 61 N.E. 796. 176 
IlL 284. 

Mo.—^National City Bank of St. Louis 
V. Missouri State Life Ins. Co., 57 
S.W.2d 1066, 332 Mo. 182. 

32 C.J. p 1138 notes 62, 63. 

Authority to take applications with¬ 
out prepayment of premium 
A contract of agency which au¬ 
thorizes the agent to take applica¬ 
tions for Insurance without requir¬ 
ing the first yew’s premium to be 
paid in advance authorizes the agent 
to extend credit to applicants for 
insurance, or to waive the payment 
In advance of the first premium.— 
Central Life Ins. Soc. of the United 
States V. Pybum, 222 P. 688, 97 Okl. 
141. 

9L U.S.—^Pennsylvania Casualty Co. 
V. Bacon. Vt. 183 F. 907, 67 aC.A. 
497. 

98. U.S.—^Massachusetts Mut. Life 
Ins. Co. V. National Bank of Com¬ 
merce, C.C.A.W.Va., 96 F.2d 797, 
118 A.L.R. 1066—^Hambleton v. 
Home Ins. Co., C.C.I1L, 11 F.Cas. 
No.6,972, 6 Biss. 91. 

Ark.—Mutual Life Ins. Co. v. Abbey, 
88 S.W. 960, 76 Ark. 328. 

Okl.—^Atlas Life Ins. Co. v. Schrlm- 
sher, 66 P.2d 944, 179 Okl. 643— 
Etenbum v. Metropolitan Life Ins. 
Co., 246 P. 383, 118 Okl. 66. 

Wls.—Sachs V. North American Life 
Ins. Co. of Chicago, 230 N.W. 612, 
201 Wls. 687. 

SoUoitiiig agent as ageut of liuraxer 
Statute providing that one who 
solicits Insurance Is an agent of an 
insurer as to all duties and liabilities 
Imposed by law, regardless of policy 
provisions, does not authorize a so¬ 
liciting agent to waive prepayment 
of Initial premium In violation of 
policy provisions.—Saucier v. Life & 
Casualty Ins. Co. of Tennessee, 198 
So. 626, 189 Miss. 693. 
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93. U.S.—^Newsom v. New York Life 
Ins. Co., C.C.A.Ohio. 60 F.2d 241— 
Curtis V. Prudential Ins. Co. of 
America, C.C.A.N.C.. 66 F.2d 97— 
dStna Life Ins. Co. v. Johnson, 
C.C.A.N.D.. 18 P.2d 824—Davis v. 
Massachusetts Mut. Life Ins. Co., 
C.C.Vt, 7 F.Cas.No.3,642, 18 

Blatchf. 462. 

Kan.—West v. Metropolitan Life Ins. 

Co., 61 P.2d 918, 144 Kan. 444. 
Mass.—^Dunham v. Morse, 32 N.E. 

1116, 158 Mass. 182, 35 Am.S.R. 478. 
N.Y.—^Russell v. Prudential Ins. Co., 
68 N.E. 262, 176 N.Y. 178, 98 Am. 
S.R. 666, reversing 76 N.Y.S. 1029. 
73 App.Dlv. 617. 

N.C.—Ormond v. Mutual Life Ass’n, 
1 S.B. 796. 96 N.C., 168. 

Okl.—Atlas Life Ins. Co. v. Schrim- 
sher, 66 P.2d 944, 179 Okl. 648— 
Etenburn v. Metropolitan Life Ins. 
Co., 246 P. 383. 118 Okl. 66. 

Wls.—Sachs V. North American Life 
Ins. Co. of Chicago, 280 N.W. 6121 
201 Wls. 637. 

82 CJ. p 1188 note 66—26 C.J. p 69 
note 72. 

94L U.S.—Pennsylvania Casualty Co. 
V. Bacon, Vt., 138 F. 907, 67 C. 
C.A. 497. 

Neb.—^Echols v. Mutual Life Ins. Co., 
184 N.W. 58, 106 Neb. 409. 

95. N.Y.—Whipple v. Prudential Ins. 
Co., 118 N.E. 211, 222 N.Y. 39, re¬ 
versing 160 N.Y.S. 1118, 166 App. 
Div. 984. 

82 C.J. p 1138 note 68. 

99. U.S.—Massachusetts Mut. Life 
Ins, Co. V. National Bank of Com¬ 
merce. C.C.A.W.Va., 95 F.2d 797, 
118 A.L.R. 1066—Smith v. Provi¬ 
dent -Sav. Life Assur. Soc., Ohio, 
66 F. 766, 18 C.C.A. 284. 

Oharglag of premium to agent or¬ 
dinarily Is sufficient evidence of his 
authority to waive condition that 
life policy should not be In force un¬ 
til payment of the first premium.— 
Massachusetts Mut. Life Ins. Co. v. 
National Bank of Commerce, C.C.A. 
W.Va.. 95 F.2d 797, 118 A.L.R. 1066. 
97. U.S.—Mutual Life Ins. Co. of 
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Agents ordinarily are without power to waive 
payment of the premium in money.An agent au¬ 
thorized to deliver the policy on receiving cash or 
a note for the first premium has no authority to 
waive payment of the first premium by delivering 
the policy on the oral promise of insured to pay 
the first premium,^® and the fact that the agent ac¬ 
cepted an oral promise in certain cases does not 
affect the question where there is no showing that 
the company approved or knew of that practice.^ 
The wrongful act of an agent in delivering a policy 
to himself as an insured will not create an estoppel 
against the company in favor of himself.2 

A parol waiver by an authorized agent is good,® 
and this is so notwithstanding a stipulation in the 
policy that no officer or agent shall have authority 
to waive its conditions unless such waiver is in¬ 
dorsed on the policy, since the requirement of the 
written indorsement may itself be waived.^ 

§ 276. -As to Life and Good Health of 

Applicant 
a. In general 


b. Matters constituting waiver or estop¬ 
pel 

a. In Q'eneral 

Waiver or estoppel on the part of the company may 
arise as to provisions requiring the insured to be in good 
health at a particular time, auch as at the time of the 
delivery of the policy or the payment of the first premi¬ 
um. Ordinarily, the waiver may be made by a general 
agent, but not by a soliciting agent. 

An insurance company may waive, or be estopped 
to rely on, a provision on condition in the policy 
or application that the insurance shall not take ef¬ 
fect unless insured is alive and in good health on 
the date of the policy,5 or at the time of its deliv¬ 
ery,® or at the time of the payment of the first pre¬ 
mium,*^ since provisions of this nature are for the 
benefit of the company.® Such provisions may be 
waived by an agent of the company possessing au¬ 
thority in the premises;® and facts relating to the 
physical condition of insured, which are ascertained 
by such an agent, are imputable to the company 
whether or not transmitted to it by the agent.!® On 
the other hand there is no waiver or estoppel where 


New Torfc v. Logan, Or., 87 F. 
637. 31 C.C.A. 172. 

82 C.J. p 1138 note 65—26 C.J. p 69 
note 74. 

98. Mo.—^Kahn v. Philadelphia Plre 
& Marine Ins. Co., App., 108 S.W. 
2d 457. 

N.J.—Cohen v. New Zealand Ins. Co., 
126 A. 417, 100 N.J.Law 110. 

99- U.S.—^^tna Life Ins. Co. v. 
Johnson, C.C.A.N.D., 18 P.2d 824. 

1. U.S.—Dodd V. ^tna Life Ins. 
Co., C.C.A.Tenn., 35 F.2d 673. 

2. U.S.—Urseth v. Sun Life Assur, 
Co. of Canada, C,C.A.Mo., 119 F. 
2d 529, corLiorari denied 62 S.Ct. 
83, 314 U.S. 643. 86 L.Ed. 516. 

8, Okl.—Central Life Ins. Soc. of 
the United States v. Pyburn, 222 P. 
683, 97 Okl. 141. 

4. Iowa.—Young v. Hartford Fire 
Ins. Co., 45 Iowa 377. 24 Am.R. 784. 

26 C.J. p 68 note 70. 

5. N.T,—Best v. North American 
Accident Ins. Co., 220 N.Y.S. 289, 
128 Misc. 893, affirmed 224 N.Y.S. 
757, 221 App.Div. 829, reversed on 
other grounds 162 N.E. 510, 248 N. 
Y. 625. 

Tenn.—National Life & Accident Ins. 
Co. V. Lewis, 89 S.W.2d 898, 902, 
19 Tenn.App. 469, citing Coxpns 
Juris. 

37 C.J. p 405 notes 68, 69. 

Waiver or estoppel to claim forfei¬ 
ture for violation of good health 
provision see infra S 674. 

6. Ala.—Independent Life Ins. Co. v. 
Vann, 130 So. 520. 24 Ala.App. 93. 

Ark.—Inter-Southern Life Ins. Co, v. 
Ransom, 232 S.W. 754, 149 Ark. 517. 


Cal.—^Vierra v. New York Life Ins. 

Co., 6 P.2d 349. 119 Cal.App. 352. 
Mo.—^Wood V. Kansas City Life Ins. 
Co.. 76 S.W.2d 412, 228 Mo.App. 
979. 

37 C.J. p 406 note 71. 

7. Idaho.—Riordan v. Equitable Life 
Assur. Soc., 176 P. 686, 31 Idaho 
667. 

Neb.—^Anders v. Life Ins. Clearing 
Co., 87 N.W. 331, 62 Neb. 685. 

N.T.—Stewart v. Union Mut. Life 
Ins. Co., 49 N.E. 876, 166 N.T. 257, 
42 L.RA. 147, reversing 27 N.Y.S. 
724, 76 Hun 267, and reargument 
denied 60 N.E. 1122, 156 N.Y. 698. 
S.C.—Galphin v. Pioneer Life Ins. 
Co.. 164 S.E. 855, 858, 167 S.C. 
469, citing Coxpns Jnxls. 

Wash.—^Vogel v. Equitable Life As¬ 
sur. Soc., 261 P. 106, 109, 145 Wash. 
489, citing Coxpns Jnxls. 

8. Ala.—^American Nat Ins. Co, v. 
Few, 141 So. 234, 224 Ala. 576. 

Ark.—^American Nat. Ins. Co. v. La¬ 
cey, 34 S.W.2d 767, 182 Ark. 1168. 
Mo.—Berryman v. Southern Surety 
Co., 227 S.W. 96, 285 Mo. 379— 
Bohannon v. Illinois Bankers' Life 
Ass’n, 20 S.W.2d 960, 223 Mo.App. 
877. 

S.C.—Galphin v. Pioneer Life Ins. 
Co., 164 S.B. 865, 868, 167 S.C. 460. 
citing Coxpns Juris. 

37 C.J. p 406 note 70, p 407 note 96. 

9. Ga.—Penn Mut Life Ins. Co. v. 
Blount 127 S.E. 892, 33 Ga.App. 
642. 

Ill.—^Mousette v. Monarch Life Ins. 
Co., 32 N.E.2d 1004, 309 IlLApp. 
224. 


Ky.—Connecticut Indemnity Ass'n v. 
Grogan's Adm'r, 62 S.W. 969, 21 
Ky.L. 717. 

S.C.—Galphin v. Pioneer Life Ins. 
Co., 154 S.B. 855. 868, 157 S.C. 469. 
citing Corpus Juds. 

Tex.—Provident Sav. Life Assur. Soc. 
v. Oliver, 63 S.W. 604, 22 Tex.Clv. 
App. 8, error refused. 

37 C.J. p 405 notes 68. 69, p 406 
note 72, p 407 note 97. 

Authority of agents in connection 
with waiver or estoppel to claim 
forfeiture see Infra S§ 681-687. 

XneaEperience of Insurer’s representa¬ 
tive 

The fact that insurer's representa¬ 
tive who delivered policy and ac¬ 
cepted first premium while insured 
was ill, was inexperienced, and that 
illness was serious, did not preclude 
representative from waiving good 
health provision.—Able v. Pilot Liff 
Ins. Co., 194 S.E. 628, 186 S.C. 26. 

Performance of authorized act 

A delivery of the policy by an 
agent with knowledge that applicant 
is not in good health, or that it is 
doubtful whether he is, has been 
held, under certain circumstances, 
to be not necessarily a case of waiv¬ 
er or estoppel, but rather a case of 
performance by the agent of an au¬ 
thorized act which binds the princi¬ 
pal.—McLaurln v. New York Mut. 
Life Ins. Co., 104 S.E. 327, 115 S.a 
59. 

LO. Tex.—^American Nat. Ins. Co. v. 
Park. Clv.App., 55 S.W.2d 1088, ei^ 
ror refused. 
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the acts in question are those of an agent without 
authority to waive the condition,unless the com¬ 
pany has ratified the acts of such agent .12 

Ordinarily, a general agent is included among 
the persons who may waive such a provision, or 
whose knowledge is attributable to the company so 
as to constitute a basis for waiver or estoppel,^® 
whereas a soliciting agent is not.^^ It has been 
considered that notice to, or knowledge of, an 
agent clothed with authority to act for the compa¬ 
ny in the delivery of the policy may be imputed to 
the company so as to constitute a basis for waiv¬ 
er,^6 particularly where authority to deliver is cou¬ 
pled with other powers, such as the right to take 
applications or collect premiums.^® 

The knowledge of an agent which is chargeable 
•to the company is limited to knowledge which he 
receives while acting for the company,i7 and does 


not include knowledge obtained by him while acting 
for another party.^s The company is not charge¬ 
able with knowledge or information coming to an 
agent who has no further duties to perform with 
regard to the insurance and waiver by the com¬ 
pany cannot be based on knowledge of facts which 
are insufficient to constitute notice even to the 
agent.20 

Provisions restricting agenfs authority, A provi¬ 
sion withholding from the agent the power of waiv¬ 
er has been given effect when contained in the ap¬ 
plication, or in both the application and the poli- 
cy,2i or even when contained in the policy alone ;22 
but there is authority denying effect to such a provi¬ 
sion when it is contained in the policy alone .22 
Waiver by an agent may be effective notwithstand¬ 
ing an attempted limitation on his authority in the 
contract between him and the insurance company, 
of which insured has no knowledge.24 


11 . TJ.S.—^Dodd V. ^tna Life Ins. 
Co., aC.A.Tenn., 35 F.2d 673— 
Combs V. Equitable Life Ins. Co. 
of Iowa, D.C.Va., 34 F.Supp. 1002, 
affirmed, C.C.A.. 120 P.2d 432. 

37 C.J. p 406 note 81, p 407 note 3. 
Xnjmred’s knowledfire of lack of axu 
tliozitv 

Insured cannot predicate waiver on 
the act of an agent in delivering the 
policy where insured knew, when he 
received the policy, that the agent 
was delivering It without authority, 
and contrary to Instructions.—Shuff 
V. Life & Casualty Ins. Co. of Ten¬ 
nessee, 114 So. 637, 164 La. 741. af¬ 
firming 6 La.App. 503. 

IS. U.S.—^Inter-Ocean Casualty Co. 

V. Preslar, C.C.A.Cal., 127 P,2d 681. 

13. Ill.—^Mousette v. Monarch Life 
Ins. Co., 32 N.E.2d 1004, 309 Ill. 
App. 224. 

37 aj. p 407 note 3 [a] (1). 

14. U.S.—Winter-Southern Life Ins. 
Co. V. McElroy, C.C.A-Ark., 38 P.2d 
657—^iEtna Life Ins. Co. v. Roewe, 
C.aA.Ill., 38 P.2d 393. 

Ohlol—John Hancock Mut. Life Ins. 
Co. V. Luzio, 176 N.B. 446, 123 Ohio 
St. 616—Mutual Life Ins. Co. of 
Baltimore v. Connell, 183 N.E. 286, 
43 Ohio App. 415. 

OkL—^American Bankers' Ins. Co. v. 

Thomas, 164 P. 44. 63 Okl. 11. 

Pa.—Price v. Mutual Life Ins. Co. 
of Baltimore, 167 A. 233, 109 Pa. 
Super. 419—^Youngblood v. Pruden¬ 
tial Ins. Co. of America, 165 A. 
666, 109 Pa.Super. 20. 

Tex.—Great Nat. Life Ins. Co. v. 
Hulme, 136 S.'W.2d 602, 134 Tex. 
539, reversing Hulme v. Great Nat. 
Life Ins. Co., Com.App., 116 S. 

W. 2d 469—^Hughes v. American 
Nat Ins. Co.. Civ.App., 146 S.W. 

■ 2d 470. 

87 C.J. p 406 note 81 CaL 


15, N.Y.—^Heffron v. .®tna Life Ins. 
Co., 263 N.Y.S. 766, 223 App.Dlv. 
534. 

37 C.J. p 406 note 72 [a]. 

13, Mo.—^Berryman v. Southern 

Surety Co., 227 S.W. 96, 286 Mo. 
379—^Bohannon v. Illinois Bankers* 
Life Ass*n, 20 S.W.2d 960, 223 Mo. 
App. 877. 

Tenn.—Metropolitan Life Ina Co. v. 

Borsje, 2 Tenn.App. 178. 

87 aj. p 407 note 8 [a] (2). 

17. N.Y.—Drilling v. New York Life 
Ins. Co., 137 N.B. 314, 234 N.Y. 
234, reversing 189 N.Y.S. 942, 198 
App.Dlv. 965, and reargument de¬ 
nied 139 N.E. 722, 236 N.Y. 632. 

18. N.Y.—Drilling v. New York Life 
Ins. Co., supra. 

CtoUusloiL between agent and insured 
Insurer is not changeable with its 
agent's knowledge respecting the 
physical condition of Insured where 
it appears that he was acting in 
collusion with insured, since in such 
a case the presumption would be 
that the agent had not communicated 
his knowledge to insurer.—^Dace v. 
John BEancock Mut. Life Ins. Co., Mo. 
App., 148 S.W.2d 98. 

19. Tenn.—Ball v. New York Life 
Ins. Co., 3 Tenn.App. 102. 

Subsequent knowledge of 
physiolan 

Where a physician is employed by 
a life Insurance company merely to 
make medical examinations and re¬ 
port thereon, and has no other duty 
or authority, his subsequent knowl¬ 
edge of the changed physical condi¬ 
tion of an applicant previously ex¬ 
amined by him cannot be Imputed to 
the company so as to constitute a 
waiver on the part of the company 
of a provision requiring applicant 
to be in the same condition of In- 
surabUlty at the time of the ap- 
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proval of the policy by the company. 
—^Myers v. John Hancock Mut. Life 
Ins. Co., 140 N.E. 604, 108 Ohio St. 
176. 

20. Ala.—^^Bkna Life Ins. Co. v. Nor¬ 
fleet. 169 So. 226, 282 Ala. 699. 

2L Ala.—Bankers' Credit Life Ins. 
Co, V. Ayres, 137 So. 23, 223 Ala. 
407—Commonwealth Life Ins. Co. 
V. Wilkinson, 129 So. 300, 23 Ala. 
App. 661. 

Ga.—^Penn Mut. Life Ins. Co. v. 
Blount, 127 S.E. 892, 88 GcuApp. 
642. 

Kan.—^Musgrave v. Equitable Life 
Assur. Soc. of U. S., 262 P. 671, 124 
Kan. 804. 

Ohio.—^Veser v. Guardian Life Ins. 
Co. of America, 198 N.B. 184, 60 
Ohio App. 340. 

Tex.—Southern Surety Co. v. Benton, 
Com.App., 280 S.W. 661, reversing, 
Civ.App., 267 S.W. 302—Willis v. 
Texas Prudential Ins. Co., Civ.App., 
101 S.W.2d 857, error refused. 

37 C.J. p 406 note 82, p 407 note 3 
[b] (1). 

22. Ala.—^Life Ins. Co. of Virginia v. 
Newell, 187 So. 16, 223 Ala. 401. 

Ga.—Strickland v. Gulf Life Ins. Co., 
App., 28 S.E.2d 314—^American Nat. 
Ins. Co. V. Potts, 132 S.E. 142, 36 
Ga.App. 32—^American Nat. Ins. Co. 

V. Ployd, 130 S.B. 631, 84 Ga.App. 
541. 

37 C.J. p 407 note 8 [b] (2). 

23. N.Y.—Heifron v. .®tna Life Ins. 
Co., 268 N.Y.S. 766, 223 App.Dlv. 
684. 

37 C.J. p 406 note 88, p 407 note 3 
[b] (3). 

24. Mo.—^Brabham v. Pioneer Life 
Ins. Co. of America, App., 253 S.W. 
786, modified on other grounds 
State ex rel. Continental Life Ina 
Co. of Kansas City v. Allen, 262 S. 

W. 43. 303 Mo. 608. 
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b. Matters Constitatmg Waiver or Estoppel 

Waiver or estoppel as to a provision requiring Insured 
to be in good health may arise wherOr with knowledge of 
the facts, the company delivers tl>e policy and retains the 
premium, or recognizes the policy as valid. 

The question whether the company has waived, 
or become estopped to rely on, a provision requiring 
insured to be in good health at a particular time de¬ 
pends on all the facts and circumstances.^s A waiv¬ 
er may arise from conduct and any recogni¬ 
tion of, or election to treat, the policy as valid and 
in force after acquiring knowledge of facts which 
would render it invalid constitutes a waiver.27 
However, in order to constitute a waiver there must 
be a clear, unequivocal, and decisive act of the com- 
pany,28 and an intention voluntarily to waive or re¬ 
linquish its rights and there is no waiver or es¬ 
toppel where the acts claimed to constitute it were 


done without knowledge of the death or ill-health 
of applicant.20 Waiver does not arise from the giv¬ 
ing of time in which to determine whether or not 
to accept the policy nor does a refusal of the 
company to pay, made after the death of insured 
and based on a different ground, constitute a waiv- 

er.22 

A waiver or estoppel frequently and generally 
arises from a delivery of the policy with knowledge 
of the facts ;23 but no waiver arises from the fact 
that there has been a delay in the delivery of the 
policy, where the delay has not been unreasonable 
and was for the purpose of preparing the policy 
and getting it ready for delivery.®* 

Payment of premium and' matters connected 
therewith. Waiver or estoppel may arise from a 
demand for,®® or from acceptance or retention of,®® 


25. OW.—Clark v. National Aid Life 
Ass*n. 67 P.2d 832, 177 Okl. 137. 
TTBAiitliozlxed inclnslon of ffood 
liaalth provislozL 

An insurance company which ab¬ 
sorbed a benefit association, which 
had issued a certlflcale, was held 
estopped to roly on a good health 
provision, where such provision was 
unauthorized by the absorption 
agreement.—National Aid Life Ass’n 
V. Murphy, Tex.Civ.App., 78 S.W.2d 
223, error dismissed. 

Neglect to ftimlsli copy of apjdioo- 
tion 

A statute providing that a copy of 
each application affecting an insur¬ 
ance policy shall bo furnished in¬ 
sured, and that neglect or refusal to 
do so shall estop insurer from deny¬ 
ing the truth of any such application, 
does not prevent insurer from de¬ 
fending on ground that insured was 
not in sound health at date of appli¬ 
cation.—Lamarand v. National Life 
& Accident Ins. Co.. 16 N.E.2d 701, 
68 Ohio App. 416. 

Waiver or estoppti not shown 
Ind.—Neff V. Metropolitan Life Ins. 

Co., 73 N.E. 1041, 30 Ind.App. 260. 
N.H.—Karp v. Metropolitan Life Ins. 
Co., 1G4 A. 239, 86 N.H. 124. 

20. Ky.—Central Life Ins. Co. v. 
Roberts, 176 S.W. 1189, 166 Ky. 
296. 

Mo.—Carpenter v. St. Joseph Life 
Ins. Co.. 246 S.W. 623, 212 Mo.App. 
336. 

27. U.S.~New York Life Ins. Co. v. 
Dumler, C.C.A.Mlss., 282 P. 969. 

87 C.J. p 406 note 74. 

28. Kan.—Musgrwvc v. Pqultable 
Life Assur. .Soc. of U. S., 262 P. 
671, 124 Kan. 884. 

29. Kan.—Cure v. Mldlaxkd Ldfe Ins, 
Co., 198 P. 940, 109 Kan. 269-- 
Green v. Prudential Ins. Co., 186 
P. 970, 106 Kan. 90. 

44 C.J.S.-70 


30. U.S.—Combs v. Equitable Life 
Ins. Co. of Iowa, C.C.A.Va., 120 
P.2d 432, affirming, D.C., 34 P.Supp. 
1002. 

Ark.—^American Nat. Ins. Co. v. La¬ 
cey, 34 S.W.2d 767, 182 Ark. 1158. 
Ga.—Curry v. Washington Nat. Ins. 

Co., 188 S.E. 74-1, 64 Ga.App. 690. 
Ill.—Daniels Motor Sales Co. v. New 
York Life Ins. Co., 220 Ill.App. 83. 
Ind.—^Young v. Intersouthern Life 
Ins. Co., 128 N.E. 940, 74 Ind.App. 
329. 

Mo,—Mitchell v. American Mut 
Ass'n, 46 S.W.2d 231, 226 Mo.App. 
696. 

Tex.—Great Nat. Life Ins. Co. v. 
Hulme, 136 S.W.2d 602, 134 Tex. 
539, reversing Hulme v. Great Nat. 
Life Ins. Co., Civ.App., 116 S.W.2d 
459—^Willis V. Texas Prudential 
Ins. Co., Clv.App.. 101 S.W.2d 857, 
error refused. 

1 C.J. p 413 note 8 [b]—37 C.J. p 406 
note 79, p 407 note 2. 

Xnowledge of Insured belxig seri¬ 
ously slok is equivalent of knowledge 
that he is not in sound health.— 
Hankers* Credit Life Ins. Co. v. 
Ayres, 137 So. 23, 223 Ala. 407. 

31. Ky.—New York Mut. Life Ins. 
Co. V. Sinclair, 71 S.W. 863, 24 Ky. 
L. 1643. 

32. Ga.—^Volunteer Stale Life Ins. 
Co. v. McGinnis, 116 S.B. 287, 29 
Ga.App. 370. 

38. Ark.—Inter-Southern Life Ins. 
Co. V. Ransom. 232 S.W. 764, 149 
Ark. 617. 

Ga.—Penn Mut. Life Ins. Co. v. 
Blount, 127 S.E. 892. 33 Ga.App. 
642. 

Ill.—^Mousette v. Monarch Life Ins. 
Co., 82 N.E.2d 1004, 309 Ill.App. 
224. 

Mo.—Brabham v. Pioneer Life Ins. 
Co. of America, App., 253 S.W. 
786, modified on other grounds 
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State ex rel. Continental Life Ins. 
Co. of Kansas City v. Allen, 262 
S.W. 48. 303 Mo. 608. 

Neb.—Pythian Life Ass'n v. Preston, 
66 N.W. 446, 47 Neb. 374. 

N.Y.—Bible v. John Hancock Mutual 
Life Ins. Co. of Boston, Mass., 176 
N.B. 838, 256 N.Y. 468—Brown v. 
John Hancock MuL Life Ins. Co., 
266 N.Y.S. 267, 142 Misc. 632. 

N.C.—^National Life Ins. Co. v. Gra¬ 
dy, 117 S.E. 289, 186 N.C. 348—Ray- 
bum V. Pennsylvania Casualty Co., 
60 S.B. 762, 138 N.C. 379, 107 Am. 
S.R. 548. 

Ohio.—Mutual Life Ins. Co. v. Svona- 
vec, 166 N.B. 905, 82 Ohio App. 196. 
S.C.—Able v. Pilot Life Ins. Co., 194 
S.E. 628, 186 S.C. 26. 

Tex.—^American Nat. Ins. Co, v. Park, 
Civ.App., 66 S.W.2d 1088, error re¬ 
fused. 

Wash.—^Vogel v. Equitable Life As¬ 
sur. Soc., 261 P. 106, 109, 145 Wash. 
489, citing Oozpus Xuzls. 

87 C.J. p 405 note 68, p 406 note 76, 
p 407 note 98. 

34. La.—Callan v. Mutual Life Ins. 
Co., App., 147 So. 110. 

36. U.S.—^New York Life Ins. Co. v. 
Dumler, C.C.A.Mlss., 282 F. 969. 

36. Ga.—Peninsular Casualty Co. v- 
McCloud, 170 S.B. 396, 47 Ga.App. 
316. 

Mo.—Berryman v. Southern Surety 
Co., 227 S.W. 96, 285 Mo. 379. 

37 C.J. p 405 note 69, p. 406 notes 
77, 78, p 407 notes 99, 1. 

Demand, acceptance, or retention of 
premium as waiver of right to 
claim forfeiture see infra 9S 716- 
718. 

Ebeoital of receipt in policy 

Where insurer forwarded two 
types of policies, insured having 
right to select one, recital in policy 
selected that premium had been 
paid on date of application did not 
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premiums with knowlecJge of the death or ill-health 
of applicant, or from an extension of time in which 
to pay the first premium.®^ However, a waiver does 
not necessarily arise from the giving of time in 
which to pay the premium and take the policy,^^ 
nor, under some circumstances, does it arise from 
the acceptance and retention of the first premium 
or a part thereof,as where it is retained only a 
reasonable time for the purpose of ascertaining 
whether or not applicant recovers from his illness,^® 
or where, as soon as knowledge of the death of ap¬ 
plicant is acquired, prompt and decisive action is 
taken to return the premium.The mere fact that 
the company has mailed a notice that a subsequent 
premium is due does not of itself amount to a waiv¬ 
er or estoppel.^® 

Medical examinet^s report. Under the express 
provisions of some statutes, a medical examiner’s re¬ 
port declaring applicant to be a fit subject for in¬ 
surance estops the company from defending on the 
ground that insured was not in the condition of 
health required by the policy at the time of the 
delivery thereof,^® unless the report was procured 
by the fraud or deceit of insured.^^ 

Health certificate. Where the company delivers 
a policy when insured is in good health, without re¬ 
quiring a health certificate to be delivered prior 
thereto, it waives this provision or requirement 
and it is immaterial whether the waiver occurs 
through the default of the agent or principal.^® 


§ 277. -By Insured 

a. In general 

b. Matters constituting waiver or estop¬ 

pel 

In General 

The doctrines of waiver and estoppel are applicable 
to Insured, who may waive nonconformity of the policy 
with that applied for, or other objections to Its character. 

The doctrines of waiver and estoppel are applica¬ 
ble to insured as well as to insurer,and insured 
may waive the nonconformity of the policy with 
that applied for, or other objections which he might 
otherwise have made to the form or character of 
the policy.^® A party to a contract with an insur¬ 
ance company, made in violation of express provi¬ 
sions of the statute, and therefore absolutely void, 
is not estopped to plead ultra vires,especially 
when he has received no benefit from the con¬ 
tract.®® On the other hand, it has been held that 
insured is estopped to plead ultra vires where the 
contract has been executed and he has had the ben¬ 
efit thereof.®! 

b. Matters Oonstitatiiig Waiver or Estoppel 

Waiver or estoppel on the part of Insured to attack 
the validity of the policy will ordinarily result where, 
with knowledge of the facts, he recognizes it as binding. 

The question whether there has been a waiver 
or estoppel on the part of insured depends on all 
the facts and circumstances of the particular case,®® 


operate as waiver by insurer of con¬ 
dition that there must have been no 
consultation with physicians before 
delivery of policy, notwithstandingr 
statute respecting conclusiveness of 
recital of receipt of premiums.—^New 
York Life Ins. Co. v. Gist, C.C.A. 
Cal., 63 F.2d 732, certiorari denied 
Gist V. New York Life Ins. Co., 54 
S.CL 68, 290 U.S. 651, 78 L.Ed. 564. 

37. U.S.—Connecticut General Life 
Ins. Co. V. Mullen, Pa., 197 F. 299, 
118 C.C.A. 346. 43 L.R.A..N.S.. 725. 
37 C.J. p 407 note 4. 

36 Ky.—^New York Mut Life Ins. 
Co. V. Sinclair. 71 S.W. 863, 24 Ky. 
L. 1543. 

89. Ind.—^Young v. Intersouthem 
Life Ins. Co., 128 N.E. 940, 74 Ind. 
App. 329. 

4ia Ky.—^McGregor v. Metropolitan 
Life Ins. Co., 136 S.W. 889. 148 Ky. 
488. 

37 C.J. p 406 note 86. 

41. Kan.—Cure v. Midland Life Ins. 

Co., 198 P. 940, 109 Kan. 269. 

42; Ark.—John Hancock Mut. Life 
Ins. Co. V. Henson, 186 S.W.2d 684, 
199 Ark. 987. 

43. Iowa.—Roe v. National Life Ins. 


Ass'n, 116 N.W. 600, 137 Iowa 696, 
17 L.R.A.,N,S.. 1144. 

44. Iowa.—^Roe v. National Life Ins. 
Ass’n, supra. 

45. Miss.—^New York Mut. Life Ins’. 
Co. V. Vaughan, 88 So. 11, 126 Miss. 
369. 

46. Miss.—^New York Mut. Life Ina 
Co. V. Vaughan, supra. 

37 C.J. p 406 note 94. 

47. U.S.—^Home Ins. Co. v. Camp¬ 
bell Mfg. Co., aC.A.N.C., 79 F.2d 
688 . 

Ga.—Wells v. Hartford Fire Ins. Co., 
138 S.E. 276, 36 Ga.App. 789. 

26 C.J. p 69 note 77. 

Estoppel to deny liability on premi¬ 
um notes and assessments see in¬ 
fra 9 890. 

Condition precedent to dellvezy 
“The insured, as well as the in¬ 
surer, may waive a condition pre¬ 
cedent to the delivery of a policy 
which is solely for his benefit.”— 
Fender v. New York Life Ins. Co., 
155 S.E. 577, 680, 168 S.C. 331. 

A Stipulation for a receipt to be 
given ai>pllcant is for the benefit of 
applicant and may be waived by him. 
—New York Life Ins. Co. v. Mc- 
Junkin, 149 So. 663, 227 Ala^ 228. 
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Company’s d^y In aooeptiny ap- 
pUoation may be waived by insured. 
—Wells V. Hartford Fire Ins. Co., 
138 S.E. 276, 86 GaApp. 789. 

48. Cal.—S. E. Slade Lumber Co. v. 
National Surety Co., 17 P.2d 776, 
128 Cal.App. 419. 

Ga—Wells v. Hartford Fire Ins. Co., 
188 S.B. 276, 86 GaApp. 789. 

49. N.D.—^Montgomery v. Whltbeck, 
96 N.W. 827, 12 N.D. 385. 

26 C.J. p 69 note 84. 

Estoppel of party dealing with cor¬ 
poration to assert ultra vires gen¬ 
erally see Corporations 5 977 c. 

BO. N.T,—^Patrons of Industry Fire 
Ina Co. v. Plum, 82 N.Y.S. 660, 
84 App.Div. 96. 

61. Ill.—Thompson Lumber Co. v. 
Mutual Fire Ins. Co., 66 IlLApp. 
254. 

59. Ark.—House v. Davis, 197 S.W. 

693, 130 Ark. 387. 

26 C.J. p 69 note 77 [a]. 

Failure to attach application to pcd- 
ioy 

Under a statute providing that the 
application, unless attached to the 
policy, shall neither be considered 
part of the policy nor be received in 
evidence, a waiver of the second re- 
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arid, in order that insured may be estopped, the ele¬ 
ments of estoppel must of course be presentthe 
company cannot rely on estoppel if it has knowledge 
of the facts, since in such case it has not been 
misled.®^ One docs not, merely by signing an ap¬ 
plication for insurance, become estopped to claim 
that fraud was practiced on him by the company’s 
agent in obtaining the signature.55 The knowledge 
of insured that a particular agent has no power to 
waive any of the conditions or provisions of the 
policy does not estop him to assert that the agent 
has authority to agree to a renewal of the policy.^® 
However, insured may be precluded from attacking 
the validity of the policy where, with knowledge of 
the facts, he recognizes it as a valid and binding ob- 
ligation,®^ and, where he has signed a receipt stating 
that he has examined the policy and found it as 
represented, he is precluded from claiming that the 
policy is not the contract between the parties.®® 

Acceptance or retention of policy. While the cir¬ 
cumstances may be such that insured has not waiv¬ 
ed, or become estopped to object to, the discrepancy 
between a copy of the application annexed to the 
policy and the original application,®® waiver or es¬ 
toppel may result from insured’s acceptance of the 
policy or his retention of it for a considerable pe¬ 
riod of time without objection.®® Thus, by accept¬ 
ing and retaining the policy or other final written 
contract of insurance for a considerable period of 


time, without objection, insured waives any de¬ 
parture in the contents of the policy or contract 
from the application, preliminary agreement, or oth¬ 
er prior instrument,®! and is estopped and preclud¬ 
ed from asserting that it is not his contract,®® but 
the fact that insured retained the policy was held 
not to estop him from setting up the soliciting 
agent’s oral contract where inspection would not 
have disclosed that it was not the promised con¬ 
tract.®® Insured waives, or is estopped to assert, 
fraud in the making of the contract where, after 
knowledge thereof or a reasonable opportunity to- 
acquire knowledge, he retains the policy an unrea¬ 
sonable length of time before notifying the compa¬ 
ny that he repudiates the transaction.®^ His accept¬ 
ance of a policy, expressly reciting that it is issued 
in consideration of the application and with a copy 
of the application attached to or indorsed thereon, 
estops him from denying that he made the applica¬ 
tion®® or that it is a part of the contract.®® On the 
other hand, there is no estoppel where insured de¬ 
clines to accept the policy and receives possession 
of it solely to deliver it to the company’s adjuster;®*^ 
and the fact that he received the policy and kept it 
for a period of time before a loss has been held 
not to estop him to claim that he made no repre¬ 
sentations to the company.®® 

Failure to read policy. Ordinarily failure of in¬ 
sured to read or examine the policy is such negli¬ 
gence as estops him from asserting that it is not his 


strictlon by failure to object to the 
introduction of the application in 
evidence does not waive the first 
restriction that it shall not be con¬ 
sidered part of the policy.—Pioneer 
Reserve L>ife Ins. Co. v. Parks, 66 
P.2d 517, 179 Okl. 490. 

53. Colo.—Merchants* Mut. Fire Ins. 
Go. V. Harris, 116 P. 143, 61 Colo. 
95. 

54. Mass.—Schiller v. Metropolitan 
Life Ins. Co., 3 N.E.2d 384, 296 
Mass. 169. 

Kaowladsre of Inacenmcy in applioa. 
tion 

Where insurer negligently or 
knowingly annexes to the policy an 
inaccurate copy of the application, 
insured is not estopped to set up the 
incorrectness of the copy by retain¬ 
ing the policy without protest.— 
Schiller v. Metropolitan Life Ina 
Co., supra. 

55. R.I.—Cooke V. National Life 
Ass'n, 36 A. 838. 

32 C.J. p 1139 note 86. 

56. Neb.—Willson v. Oerman-Amerl- 
can Ins. Co., 146 N.W. 946, 96 Neb. 
774. 

32 C.J. p 1140 note 91. 


57. Mo.—State v. Hudson, App., 222 
S.W. 1049. 

Absence of agent’s oonntexsigiLatiize 

After insured has recognized the 
policy as a valid and binding obliga¬ 
tion, he is not entitled to claim that 
it is void because it is not counter¬ 
signed by the local agent.—State v. 
Hudson, supra. 

58. Tex.—^Northwestern Nat. Life 
Ins. Co. v. Evans, Civ.App., 214 
S.W. 698. 

59. Mass.—^Nugent v. Greenfield 
Life Ass'n, 52 N.E. 440, 172 Mass. 
278. 

37 C.J. p 405 note 67. 

60. U.S.—^^tna Life Ins. Co. v. 
Meyn, C.C.A.Mo., 134 F.2d 246, 
reversing, D.C., Meyn v. i®tna Life 
Ins. Co., 46 F.Supp. 143. 

Ky.—Skaggs v. Ferguson, 7 S.W.2d 
213, 224 Ky. 776. 

Mich.—Snyder v. Wolverine Mut. Mo¬ 
tor Ins. Co., 204 N.W. 706, 231 
Mich. 692. 

26 C.J. p 69 note 82. 

OoiULtersigiitng of the policy is 
waived by insured where the policy 
is delivered, accepted, and treated 
6US a binding, obligation.—Continental 
Casualty Co. v. Monarch Transfer & 
I Storage Co., Mo.App., 28 S.W.2d 209. 
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61. G8u—W ells v. Hartford Fire Ins. 
Co., 138 S.B. 270, 36 Ga.App. 789. 

32 C.J. p 1139 note 79. 

Effect of acceptance of policy gen¬ 
erally see supra § 266. 

62. Cal.—Pacific Coast Casualty Co. 
V. Industrial Accident Commission, 
167 P. 639, 176 Cal. 24. 

32 C.J. p 1139 note 80. 

63. Ariz.—Southern Casualty Co. v. 
Hughes, 268 P. 684, 33 Ariz. 206. 

64. Wis.—^Bostwick v. Mutual Life 
Ins. Co., 89 N.W. 638, 116 Wis. 392, 
67 L.R.A, 706. reheard 92 N.W. 246, 
116 Wis. 392, 67 L.R.A. 706. 

82 C.J. p 1139 note 84. 

65. R.I.—Wells V. Great Eastern 
Casualty Co.. 101 A. 6, 40 R.I. 320, 
reargument denied 100 A. 395, 40 
R.I. 222. 

66. U.S.—Mutual Life Ins. Co. v, 
Kelly. Iowa, 114 F. 268, 62 C.C.A. 
164, reversing, C.C., 109 F. 56. 

67. Tex.—Stengel v. Colorado Nat 
Life Assur. Co., Civ.App., 147 S.W. 
1193. 

68. U.S.—^American Employers’ Ins. 
Co. of Boston. Mass., v. Lindauist 
D.C.Cal., 43 F.Supp. 610. 
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contract,^® but this is not true where he has been 
induced not to read it by the fraud, representations, 
or assurances of the company or its agent.'^o An 
insured who is illiterate and cannot read will not 
ordinarily be estopped, by reason of retaining the 
policy, from setting up the fraud or negligence of 
the agent who took his application but estoppel 
may arise against an illiterate insured by his failure 
to ask that the application and contract be read to 
him by persons present who are able to read.72 


Payment of premiums; suit on policy, Insur*ed 
waives, or is estopped to assert, fraud in the mak¬ 
ing of the contract or failure of the policy to con¬ 
tain terms allegedly agreed on, where, after knowl¬ 
edge thereof or a reasonable opportunity to acquire 
knowledge, he continues to pay premiums or as¬ 
sessments.^® An insured who sues on the policy 
may be held to have thereby elected to stand on 
the policy. 


H. REFORMATION* AND MODIFICATION 


§ 278. Reformation 

Insurance policies nnay, In a proper case, be reformed 
In order to make them conform to the actual affreement 
of the parties. 

An insurance contract is no different from any 
other when the rules of law governing the reforma¬ 
tion of written agreements are to be applied to it.^^ 


Like other written instruments, discussed in the C. 
J.S. title Reformation of Instruments §§ 1-94, also 
53 C.J. p 907 note 4-p 1057 note 49, a policy or oth¬ 
er written contract of insurance is subject to ref¬ 
ormation by a court of equity in a proper case so 
as to make it conform to the actual agreement of 
the parties;*^® and, according to the decisions on 


09. U.S.—^New York Liife Ins. Co. v. 
McMaster. Iowa. 87 P. 63, 30 C.C.A. 
632, certiorari denied 18 S.Ct. 944, 
171 U.S. 687. 

Mich.—Snyder v. Wolverine Mut. Mo¬ 
tor Ins. Co., 204 N.W. 706, 231 
Mich. 692. 

32 C.J. p 1189 note 81. 

7a U.S.—^New York Life Ina Co. v. 
McMaster, Iowa, 87 P. 63, 80 C.O. 
A. 632, certiorari denied 18 S.Ct. 
944. 171 U.S. 687. 

32 C.J. p 1139 note 82. 

71. Cal.—Weiss v. Policy Holders' 
Life Ins. Ass'n, 23 P.2d 38, 182 
CaLApp. 632. 

72. Ariz.—Soverelfirn Camp, W. O. 
W. V. Daniel, 62 P.2d 1144, 48 
Ariz. 479. 

7a U.S.—^^tna Life Ins. Co. v. 
Meyn, aC.A.Mo.. 134 P.2d 246, re¬ 
versing:. D.a, Meyn v. .ffltna Life 
Ins. Co., 46 P.Supp. 148. 

32 C.J. p 1139 note 83. 

Faymecnt to bona flde holder 
Payment of a note gdven by insure 
ed In connection with the first pre¬ 
mium does not waive the effect of 
representations made by the compa- 
nsr's agrent, where the note was in 
the hands of a third party agralnst 
whom insured had no defense on 
the note.—^Pierce v. Liberty Life Ins. 
Co., 242 P. 133, 120 gan. 86. 

74. Xxumred held conOlTisively bound 
Where after a loss Insured obtains 
the policy, presents a claim thereun¬ 
der to the company under oath, and, 
falling: to secure payment or recogni¬ 
tion, sues on the policy and prose¬ 
cutes the suit to Judgnient, he is con¬ 
clusively bound by his election to 
stand on the policy.—^Boatner v. 
Providence-Wa8hlng:ton Ina Co., Tex. 
Coin_4.pB^ 241 S.W. 186, affirming 


Provldence-Washlng:ton Ins. Co. v. 
Boatner, Clv.App.. 225 S.W. 1115. 
Ibioonsiatent positions 

Insured cannot bring suit on a pol¬ 
icy which recites that he has made 
an application, and which repeats the 
application verbatim as part of the 
policy, and, in the same suit, deny 
that he made any application what¬ 
ever.—Columbian Nat. Life Ins. Co. 
V. Harrison. C.C.A.Tonn.. 12 r.2d 986. 

75- Ala.—West End Sav, Bank v. 
Goodwin, 136 So. 161, 228 Ala. 186 
—^North Carolina Mut. Life Ins. Co. 
V. Martin, 134 So. 850, 851, 223 
Ala. 104, citing Corpus Jnzls. 

Kly.—Svea Fire & Life Ins. Co. v. 
Poxwell, 27 S.W.2d 676, 234 Ky. 
95. 

Md.—^American Casualty Co. of Read¬ 
ing, Pa., V. Rlcas, 22 A.2d*484. 488. 
179 Md. 627, citing Corpus JuzIb. 
OkL—Commercial Casualty Ins. Co. 
V. Varner. 16 P.2d 118, 160 Okl. 
141. 

Wash.—Carew, Shaw & Bemasconl v. 
General Casualty Co. of America^ 
66 P.2d 689, 189 Wash. 329—BJork- 
lund V. Continental Casualty Co.. 
297 P. 156, 159, 161 Wash. 340, 
Quoting Corpus Juzis. 

32 C.J. p 1140 note 98. 

7a U.S.—Ayers v. Hartford Acci¬ 
dent & Indemnity Co., C.C.A.Ga., 
106 P.2d 958—Bennett v. Cosmo¬ 
politan Fire Ins. Co., C.C.APla., 
60 F.2d 1017—Columbia Nat Life 
Ins. Co. V. Black, C.aA.Colo., 35 
F.2d 671, 71 AL.R. 128—Ohio Cas¬ 
ualty Ins. Co. V. Callaway, D.C. 
Okl., 46 P.Supp. 586—Zack v. Na¬ 
tional Libez*ty Ins. Co. of America, 
D.C.Mlch., 46 F.Supp. 47, affirmed, 
C.C.A., National Liberty Ins. Co. of 
America v. Zack. 128 P.2d 88. 
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Ark.—^American Alliance Ins. Co. v. 
Paul. 294 S.W. 68, 178 Ark. 960. 

Cal.—Genuser v. Ocean Accident & 
Guarantee Corporation, 136 P.2d 
670, 67 Cal.App.2d 979—^Pacific In¬ 
demnity Co. V. Industrial Accident 
Commission, 84 P.2d 798, 29 Cal. 
App.2d 414. 

Colo.—^Home Ina. Co. of New York v. 
Gaines, 218 P. 908, 74 Colo. 66. 

Conn.—^Fidelity & Casualty Co. v. 
Palmer, 99 A. 1062, 91 Conn. 410. 

Fla.—Gibson v. American Ins. Co., 
200 So. 367, 146 Fl€u 171—Fidelity 
Phoenix Fire Ins. Co. v. Hilliard, 
62 So. 685, 66 Fla. 443. 

Ill-—Trl-Clty Transp. Co. v. Bitumi¬ 
nous Casualty Corporation, 87 N.B. 
2d 441, 811 ULApp. 610. 

Kan.—Noel v. Continental Casualty 
Co., 28 P.2d 610, 188 Kan. 136— 
Stewart v. Commonwealth Casual¬ 
ty Co. of Philadelphia, Pa., 22 P.2d 
435, 438, 137 Kan. 919, citing Cor¬ 
pus Juris—Forrlstal v. Security 
Ins. Co. of New Haven, Conn., 12 
P.2d 790, 186 Kan. 78. 

Ky.—Flimln’s Adm'x v. Metropolitan 
Life Ins. Co., 76 S.W.2d 207, 256 
Ky. 621—^Home Ins. Co. of New 
York V. Evans, 267 S.W. 22, 201 
Ky. 487. 

La.—Gaudet v. North River Ins. Co., 

• 101 So. 118, 166 La. 719—Crowell 
v.. New Hampshire Fire Ins. Co., 
App., 147 So. 762, 766, quoting 
Corpus Juris. 

Me.—Coffey v. Gayton, 4 A.2d 97, 136 
Me. 141. 

Mich.—^Plrst State Savings Bank of 
Croswell v. National Fire Ins. Co. 
of Hartford, Conn., 222 N.W. 116, 
244 Mich. 668. 

Mo.—^Peterson v. Commonwealth Cas¬ 
ualty Co., 249 S.W. 148, 212 Mo. 
App. 484. 

Nelx—Robinson v. Union Automobile 
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question, that by reason of accident,inadver- | speaking, mutual mistake of the parties^® or a mis- 
tence,®^ fraud, or mistake, or, more properly j take on the part of one and fraud on the part of the 


ins:, reformation cannot, usually, be 
had.—^Eehm v. Insurance Co., 28 Ohio 
Cir.Ct 839. 

(2) Reformation of a life policy* 
however, cannot be denied because 
no consideration passed from the 
beneficiary.—^North Carolina Mut. 
Life Ins. Co. v. Martin, 134 So. 860, 
223 Ala. 104. 

81. Neb.—^Neary v. General Ameri¬ 
can Life Ins. Co., 1 N.W.2d 908, 
140 Neb. 766. 

26 C.J. p 103 note 41. 

88. U.S.—Preferred Accident Ins. 
Co. of New York v. Onall, D.C. 
Minn., 43 F.Supp. 227, affirmed, 

C. aA., 125 F.2d 580. 

Neb.—^Neary v. General American 
Life Ins. Co., 1 N.W.2d 908, 140 
Neb. 766. 

N.C.—Williams v. Greensboro Fire 
Ins. Co.. 186 S.B. 21, 209 N.C. 766. 

83. U.S.—Columbian Nat. Life Ins. 
Co. V. Black, ac.A.Colo.. 36 F.2d 
671, 71 A.L.R. 128—Penn Mut. Life 
Ins. Co. of Philadelphia v. Joseph, 

D. C.Minn., 6 F.Supp. 1003. 

Ill,—^Beddow v. Hicks, 25 N.H!.2d 93, 
303 IlLApp. 247. 

Iowa.—Wall V. Mutual Life Ins. Co. 
of New York, 289 N.W. 901, 228 
Iowa 119. 

Ky,—Owens v. National Life & Ac¬ 
cident Ins. Co,. 29 S.W.2d 667, 234 
Ky. 788—^^na Ins. Co. v. Steele, 
299 S,W. 1091. 222 Ky. 57. 

La.—Parker v. Citizens Fire Ins. Co. 

of Missouri, 4 La.App. 711. 

Mich.—^Heath Delivery' Service v. 
Michigan Mut. Liability Co., 241 
N.W. 191, 267 Mich. 482. 

N.Y.—^D. R. Paskie & Co. v. Commer¬ 
cial Casualty Ins. Co., 229 N.Y.S. 
121, 223 App.Dlv, 603—Ulman v. 
Newman, 146 N.Y.S. 696, 161 App. 
Div. 708, appeal dismissed Ulman 
V. Bauitable Life Assur. Society 
of U. S., 108 N.B3. 1110, 213 N.Y. 
700—Schenectady Varnish Co. v. 
Automobile Ins. Co. of Hartford, 
Conn., 217 N.Y.S. 604, 127 Misc. 
761. " . 

S.D.—Severson v. Home Ins. Co., 213 
N.W. 726. 61 S.D. 293. 

Tenn.—Woodfln v. Neal, 65 S.W.2d 
212, 16 Tenn.App. 481. 

32 C.J. p 1141 note 2—26 C.J. p 103 
note 42. 

84. U.S.—^Forkner v. Twin City Fire 
Ins. Co., C.C.A.Ky., 19 F.2d 419 
—^Zack V. National Liberty Ins. Co. 
of America, D.C.Mich., 45 F.Supp. 
47, affirmed, C.C.A., National Lib¬ 
erty Ins. Co. of America v. Zack, 
128 F.2d 38—Preferred Accident 
Ins. Co. of New York v. Onall, D. 
C.Minn., 43 F.Supp. 227, affirmed, 
CGA., 126 F.2d 580. 

CaL—Genuser v. Ocean Accident & 


Guarantee Corporation, 135 P.2d 
670, 57 Cal.App.2d 979. 

Del.—Hofne Life Ins. Co. of America 

V. McCarns, Ch., 16 A.2d 587. 
Ill.—Beddow v. Hicks, 25 N.B.2d 93, 

303 IlLApp. 247. 

Iowa.—^Wall V. Mutual Life Ins. Co. 
of New York, 289 N.W. 901, 228 
Iowa 119. 

Ky.—^^tna Ins. Co. v. Steele, 299 S. 

W. 1091. 222 Ky. 57. 

Lia.—Ouachita Parish Police Jury v. 
Northern Ins. Co. of New York, 
App., 176 So. 639, followed in Oua¬ 
chita Parish Police Jury v. Anchor 
Ins. Co. of Providence, R. L, App.. 
176 So. 643, Ouachita Parish Po¬ 
lice Jury V. Guaranty Fire Ins. Co. 
of Providence, R. I., App., 176 So. 
644 and Ouachita Parish Police 
Jury V. New Brunswig Fire Ins. 
Co., App., 176 So. 644—Singleton v. 
First Nat. Life Ins. Co., App., 160 
So. 437—Crowell v. New Hamp¬ 
shire Fire Ins. Co., App., 147 So. 
762, 766, quoting Ctorpns JozIb. 
Mich.—^Heath Delivery Service v. 
Michigan Mut. Liability Co., 241 N. 
W. 191, 267 Mich. 482. 

Miss.—Agricultural Ins. Co. of New 
York V. Anderson, 82 So. 146, 120 
Miss. 278. 

Neb.—^Neary v. General American 
Life Ins. Co., 1 N.W.2d 908, 140 
Neb. 766. 

N.Y.—Ulman v. Newman, 146 N.Y.S. 
696, 161 App.Dlv. 708, appeal dis¬ 
missed Ulman v. Equitable Life 
Assur. Society of United States, 
108 N.B. 1110, 213 N.Y. 700—Sche¬ 
nectady Varnish Co. v. Automobile 
Ins. Co. of Hartford, Conn., 217 N. 
Y.S. 604. 127 Misc. 761. 

S.D.—Gaetze v. St Paul Fire & Ma¬ 
rine Ins. Co., 222 N.W. 676, 64 S. 
D. 126—Severson v. Home Ins. Co., 
213 N.W. 726, 61 S.D. 293. 

Tenn.—^Woodfin v. Neal, 66 S.W.2d 
212, 16 Tenn-App. 481—City of 
Lawrenceburg v. Maryland Casual¬ 
ty Co., 64 S.W.2d 69, 16 Tenn.App. 
288. 

Tex.—Yeager v. St Paul Fire & Ma¬ 
rine Ins. Co., Civ.App., 166 S.W. 
2d 989, 941, error dismissed, citing 
Ooxpuji Jtizis—Commercial Stand¬ 
ard Ins. Co. V. Roland, Civ.App., 
51 S.W.2d 1076, 1078, error refused, 
citing Ctozpiis Juris—North River 
Ins. Co. V. Corsicana Warehouse 
Co., Clv.App., 281 B.W. 217, re¬ 
versed on other grounds Corsicana 
Warehouse Co. v. North River Ins. 
Co., Com.App., 288 S.W. 137. 

Va.—Pulaski & Giles Mut Ins. Co. v. 

Downs, 181 S.E. 361. 166 Va. 106. 
32 C.J. p 1141 note 8—26 C.J. p 103 
note 48. 

XBAdverteiioe 

Company cannot take advctntage of 
its agent's inadvertent failure, on 

1110 


renewing a fire policy, to attach a 
loss payable clause.—Rhode Island 
Ins. Co. of Providence, R I. v. Glass, 
267 P. 840, 131 Okl. 108. 

85. U.S.—^Kansas City Life Ins. Co. 
V. Cox, C.C.ATenn., 104 F.2d 321 
—^Hayes v. Travelers Ins. Co., C.C. 
A.Okl., 93 F.2d 668, 126 A.L.R 1053 
—Ruston Drilling Co. v. U. S, Fi¬ 
delity & Guaranty Co., C.C.A.Ark., 
81 P.2d 943—U. S. Fire Ins. Co.. 
of New York v. Wooten, C.C.A.S.. 
C., 71 F.2d 680—^Day v. Fireman’s 
Fund Ins. Co.. C.C.A.Ga.. 67 F.2d 
267—Smith Bros. Properties Co. v. 
.^Stna Life Ins. Co.. C.C.A.Tex., 62 
F.2d 48—Columbian Nat. Life Ins. 
Co. V. Black. C.C.A.C 0 I 0 ., 36 F.2d 
671. 71 A.L.R. 128—Hutchings v. 
Caledonian Ins. Co. of Scotland,. 
C.C.A.S.C.. 85 F.2d 809—McNeil v. 
Connecticut Fire Ins. Co. of Hart¬ 
ford, Conn., D.C.Tenn., 24 P.2d 221, 
affirmed, C.C.A., Connecticut Fire- 
Ins. Co. V. McNeil, 35 P.2d 676— 
Firemen's Ins. Co. v. Brooks, C.C.A. 
Tenn., 19 F.2d 277—Lawson v. 
Twin City 3Wre Ins. Co., D.C.Ky., 
2 F.Supp. 171—^New England Mut. 
Life Ins. Co. v, Jones, D.C.Ky., 1 
F.Supp. 984. 

Ala— XJ, S. Guarantee Co. v. Har¬ 
rison & Owen Produce Co.. 198 So. 
240, 240 Ala 186—Franklin Fire 
Ins. Co. V. Howard, 162 So. 683„ 
230 Ala 666. 

Ark.—Barton-Mansfield Co. v. Wells,. 

36 S.W.2d 337, 183 Ark. 174. 

Colo.—U. S. Mutual Ins. Co. of Den¬ 
ver V. Taylor, 69 P.2d 246, 100 Colo. 
616. 

Conn'.—^Mishiloff v. American Cent. 

Ins. Co., 128 A. 88, 102 Conn. 370. 
Del.—Home Life Ins. Co. of Ameri¬ 
ca V. McCams, Ch., 16 A.2d 687. 

Fla—Rosenthal v. First Nat. Fire 
Ina Co. of U. S.. 77 So. 92, 74 Fla. 
371. 

Ill.—^Tri-City Transp. Co. v. Bitumi¬ 
nous Casualty Corporation, 87 N. 
B.2d 441, 311 IlLApp, 610—Beddow 
V. Hicks, 26 N.E.2d 93, 303 IlLApp. 
247. 

Iowa—Jack v. Farm Property Mut. 
Ins. Ass'n of Iowa 217 N.W. 816, 
206 Iowa 1294—Den Hartog v. 
Home Mut Ins. Ass'n of Iowa 196- 
N.W. 944. 197 Iowa 143. 

Kan.—Forristal v. Security Ins. Co. 
of New Haven, Conn., 12 P,2d 790. 
136 Kan. 78. 

Ky.—Kentucky Home Mut Life Ins. 
Co. V. Marshall, 163 S.W.2d 46, 291 
Ky. 120—^Flinrin's Adm'x v. Metro¬ 
politan Life Ins. Co., 76 S.W.2d 207, 
255 Ky. 621—Owens v. National 
Life & Accident Ins. Co., 29 S.W. 
2d 667, 234 Ky. 788—Harrel's 
Adm'r v. Harrel, 28 S.W.2d 922, 232 
Ky. 469—^Insurance Co. of North. 
America v. Evans, 17 S.W.2d 711,, 
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other,*® or mistake, error, accident, or inadvertence 1 on the part of the draftsman or scrivener in reduc- 


229 Ky. 613—^Kitchen v. Yorkshire 
Ins. Co., 10 S.W.2d 1074, 226 Ky. 
376—^Welch’s Adm'r v. Welch, 13 
Ky. 1, 639. 

La.—Pope-Gammlll Lumber Co. v. 
Zurich General Accident & Liabil¬ 
ity Ins. Co.. 122 So. 278, 168 La. 
422—Brodie v. Atlas Assur. Co., 
104 So. 620, 158 La. 695—Thalshei- 
mer v. Pacific Fire Ins. Co., App., 
176 So. 326—Long: v. First Nat. 
Life Ins. Co., App., 160 So. 838— 
Hayes v. Netherlands Ins. Co. of 
The Hasrue, Holland. 120 So. 218, 10 
La.App. 612. 

Md.—^American Casualty Co. of Read¬ 
ing, Pa., V. Ricas, 22 A.2d 484, 488. 
179 Md. 627, citing Corpus Juris. 
Mass.—Mates v. Penn Mut Life Ins. 
Co., 65 N.E.2d 770—Ritson v. At¬ 
las Assur. Co., 181 N.E. 393, 279 
Mass. 385. 

Mich.—Whitney v. National Fire Ins. 
Co. of Hartford, 296 N.W. 551, 296 
Mich. 38—Flanagan v. Harder, 258 
N.W. 638, 270 Mich. 288. 

Minn.—Haley v. Sharon Tp. Mut. 
Fire Ins. Co.. 179 N.W. 896, 147 
Minn. 190. 

Miss. — Cox V. Hartford Fire Ins. Co., 
160 So. 741, 172 Mias. 841—Agri¬ 
cultural Ins. Co. of New York v. 
Andersen, 82 So. 146, 120 Mias. 
278. 

Mo.—^Earley v. Automobile Ins. Co. 
o^ Hartford, Conn., App., 144 S.W. 
2d 860—Berry v. Continental Life 
Ins. Co. of Missouri, 33 S.W.2d 
1016, 224 Mo.App. 1207—New York 
Life Ins. Co. v. Gilbert, 266 S.W. 
148, 216 Mo.App. 201. 

Neb.—Neary v. General American 
Life Ins. Co., 1 N.W.2d 908, 140 
Neb. 756. 

N.H. — ^Hould V. Maryland Casualty 
Co., 144 A. 261, 83 N.H. 474—A. 
Perley Fitch Co. v. Pheenix Ins. 
Co., 133 A. 340, 82 N.H. 318. 

N.J.—Berkowitz v. Westchester Fire 
Ins. Co., 150 A. 404, 106 N.J.Ea. 
238 — Koch V. Commonwealth Ins. 
Co. of New York, 99 A. 920. 87 
N.J.Bq. 90, affirmed 102 A. 1063, 
88 N.J.Eq. 344. 

N.M.—Points V. Wills, 97 P.2d 374, 44 
N.M. 31. 

N.Y.—Cardinal v. Mercury Ins. Co., 
195 N.E. 148, 266 N.Y. 448, revers¬ 
ing 273 N.Y.S. 487, 242 App.Dlv. 98, 
and reargument denied 195 N.E. 
191, 266 N.Y. 642—Cayne Builders 
V. Maryland Casualty Co., 8 N.Y.S. 
2d 61, 256 App.Div. 976, reargu¬ 
ment denied 9 N.Y.S.2d 581, 256 
App.Div. 818, appeal denied 19 N.E. 
2d 684, 280 N.Y. 849—Northeastern 
Shares Corporation v. Internation¬ 
al Ins. Co. of New York, 269 N.Y.g. 
351, 240 App.Div. 80, affirmed 193 
N.B. 826, 266 N.Y. 674—Wrtght 
V. American Equitable Assur. Co. 
of New York, 225 N.Y.S. 470, 131 
Misc. 215—Geiger Watch Case Cor* 


poratlon v. Fidelity & Deposit Co. 
of Maryland, 199 N.Y.S. 666, 120 
Mlsc. 441. 

N.C.—^W. B. Coppersmith & Sons v. 
Mtnsi Ins. Co., Hartford, Conn., 21 
S.B.2d 838, 222 N.C. 14—Williams 
v. Greensboro Fire Ins. Co.. 185 
S.E. 21, 209 N.C. 766—Walls v. 
Merchants* Fire Assur. Corpora¬ 
tion of New York, 173 S.E. 23, 206 
N.C. 903—Wiggins v. Sun Under¬ 
writers Ins. Co., 146 S.E. 216, 196 
N.a 646. 

Ohio.—^Young v. Metropolitan Life 
Ins. Co., 28 Ohio N.P.,N.S., 179. 
Okl.—National Fidelity Life Ins. Co. 

V. Gerard, 52 P.2d 1, 175 Okl. 219 
—Commercial Casualty Ins. Co. v. 
Connellee, 9 P.2d 952, 156 Okl. 170. 

Pa.—Overholt v. Reliance Ins. Co. of 
Philadelphia, 179 A. 554, 319 Pa. 
340. 

S.D.—Gaetze v. St. Paul Fire & Ma¬ 
rine Ins. Co., 222 N.W. 676, 64 S.D. 
125. 

Tenn.—Dickens v. St. Paul Fire & 
Marine Ins. Co., 95 S.W.2d 910, 
170 Tenn. 403—Woodfin v. Neal, 66 
S.W.2d 212, 16 Tenn.App. 481—City 
of Lawrenceburg v. Maryland Cas¬ 
ualty Co., 64 S.W.2d 69, 16 Tenn. 
App. 238. 

Tex.—St. Paul Fire & Marine Ins. 
Co. V. Culwell, Com.App., 62 S.W. 
2d 100, reversing, Civ.App., 45 S. 

W. 2d 347—Bankers Life & Loan 
Ass’n of Dallas v. Wood, Civ.App., 
123 S.W.2d 464, error dismissed 
Wood V. Bankers Life & Loan 
Ass*n of Dallas, 125 S.W.2d 262, 
132 Tex. 606—Rio Grande NaL Life 
Ins. Co. V. Bandy, Civ.App., 110 S. 
W.2d 122—Trinity Universal Ins. 
Co. v. Winter, Civ.App., 67 S.W.2d 
926, error dismissed—Commerce 
Ins. Co. V. Lobello, Civ.App., 27 S. 
W.2d 681, error dismissed—^New 
York Life Ins. Co. v. Street Civ. 
App., 266 S.W. 397. 

Wis.—Schmidt v. Prudential Ins. Co. 
of America, 292 N.W. 447, 236 Wis. 
603—Martin v. American Ins. Co., 
223 N.W. 437, 198 Wis. 214. 

1 C.J. p 420 note 75—26 C.J. p 106 
note 61—32 C.J. p 1141 note 4— 

37 C.J. p 407 notes 11, 12—42 C. 
J. p 789 note 59. 

Xnsurer not estopped to deny exist¬ 
ence of mutual mistake 

Ill.—Tri-City Transp. Co. v. Bitumi¬ 
nous Casualty Corporation, 37 N.E. 
2d 441, 311 IlLApp. 610. 

Mistake on one side is not ground 
for reforming a contract or policy 
of insurance. 

U.S.—^Atlantic Life Ins. Co. v. Pharr, 
C.C.ATenn., 69 F.2d 1024, certio¬ 
rari denied 63 S.Ct 92, 287 U.S. 
647, 77 L.Bd. 669—Metropolitan 

Life Ins. Co. v. Asofsky, D.C.N.J., 

38 F.Supp. 464. 

Flcu—Continental Casualty Co. v. 
1111 


City of Ocala. 127 So. 894, 99 Fla. 
851. 

Ky.—^Lee v. Hartford Fire Ins. Co., 4 
S.W.2d 372, 223 Ky. 633—Kentucky 
Title Co. V. Hail, 292 S.W. 817, 219 
Ky. 256. 

La.—Hardin Bag Co. v. Milwaukee 
Mechanics* Ins. Co., 107 So. 298, 160 
La 439—Gaudet v. North River 
Ins. Co., 101 So. 118, 166 La 719 
—Topps V. North British & Mer¬ 
cantile Ins. Co., App., 148 So. 470. 
Md.—Johnson v. National Mut. Ins. 
Co. of District of Columbia, 3 A. 
2d 460, 176 Md. 643. 

N.J.—By-Fi Building & Loan ALSS’n 
V. New York Casualty Co., 173 A. 
90, 116 N.J.Eq. 266—Sardo v. Fi¬ 
delity & Deposit Co. of Maryland, 
134 A. 774, 100 N.J.Eq. 332, revers¬ 
ing 131 A. 73. 98 N.J.Eq, 22. 

Pa—^Kaufman v. New York Life 
Ins. Co., 172 A. 306, 315 Pa 34. 

26 C.J. p 106 notes 64, 66—87 C.J. P 
407 note 13—62 C.J. p 1057 note 
68 . 

What constitutes mutuaUty of mis¬ 
take 

(1) Mutuality of mistake, within 
the text means that both parties un¬ 
derstood what real agreement was 
to be, but unintentionally prepared 
and executed policy which did not 
express true agreement.—Algeo v. 
Employers* Indemnity Corporation, 
237 P. 879, 119 Kan. 186. 

(2) A mistake made by one par^.y 
to knowledge of the other in insur¬ 
ance contract is equivalent to a mu¬ 
tual mistake subject to correction 
by reformation.—Mates v. Penn Mut. 
Life Ina Co., Mass., 56 N.E.2d 770. 

86. U.S.—Elansas City Life Ins. Co. 
V. Cox, C.C.A,Tenn., 104 F.2d 321— 
Hayes v. Travelers Ins. Co., C.C.A. 
Okl., 93 F.2d 668, 125 A.L.R. 1053 
—Smith Bros. Properties Co. v. 
^tna Life Ins. Co., C.C.A.Tex., 62 
F.2d 43—Columbian Nat. Life Ins. 
Co. V. Black, C.C.A.C 0 I 0 ., 36 P.2d 
671, 71 A.L.R. 128. 

Ark.—Barton-Mansfleld Co. v. Wells, 
35 S.W.2d 337, 183 Ark. 174. 

Ky.—Kentucky Home Mut. Life Ins. 
Co. V. Marshall, 163 S.W.2d 45. 291 
Ky. 120—^Kitchen v. Yorkshire Ins. 
Co., 10 S.W.2d 1074, 226 Ky. 876— 
Lee V. Hartford Fire Ins. Co., 4 
S.W.2d 372, 223 Ky. 633. 

La.—Gaudet v. North River Ins. Co., 
101 So. 118, 156 La. 719—Thalshel- 
mer v. Pacific Fire Ins. Co., App., 
176 So. 326—Topps v. North British 
& Mercantile Ins. Co., App., 148 So. 
470. 

N.Y.—Cardinal v. Mercury Ins. Co., 
195 N.E. 148, 266 N.Y. 448, revers¬ 
ing 273 N.Y.S. 487, 242 App.Div. 98, 
and reargument denied 195 N.E. 
191, 266 N.Y. 542. 

N.C.—^Williams v. Greensboro Fire 
Ins. Co., 185 S.E. 21, 209 N.C. 765 
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ing the contract to writing,®'^ the policy or other 
written contract- fails to express, or conform to, 
the real agreement.88 

Accordingly, to justify a reformation, a proper 


case therefor must be presented.®® It must appear 
that the contract does not express the true agree¬ 
ment of the parties,®® and insured is not entitled to 
a reformation where, after discovering the mistake,. 


—Walls V. Merchants* Pire Assur. 
Corporation of New York, 173 S.E. 
23, 206 N.C. 903—WifiTfflns v. Sun 
Underwriters Ins. Co., 146 S.E. 216, 
196 N.C. 646. 

Tenn.—Woodfln v. Neal, 65 S.W.2d 
212, 16 Tenn.App. 481—City of 

Lawrenceburgr v. Maryland Casu¬ 
alty Co., 64 S.W.2d 69, 16 Tenn. 
App. 238. 

32 C.J. p 1141 note 6—26 C.J. p 105 
note 62. 

87. Del.—^Home Life Ins. Co. of 
America v. McCams, Ch,, 16 A.2d 
687. 

32 C.J. p 1141 note 6. 

88. U.S.—Kansas City Life Ins. Co. 
V. Cox, C.C.A.Tenn.. 104 P.2d 321 
—^Home Ins. Co. of New York v. 
Sullivan Machinery Co., C.C.A. 
Okl., 64 P.2d 766, certiorari denied 
54 S.Ct 61. 290 U.S. 633, 78 L.Ed. 
651—Connecticut Fire Ins. Co. v. 
McNeil, C.C.A.Tenn., 36 P.2d 676, 
affirming, D.C., McNeil v. Connec¬ 
ticut Fire Ins. Co. of Hartford, 
Conn., 24 F.2d 221. 

Colo.—^Home Ins. Co. of New York 
V. Gaines, 218 P. 908, 74 Colo. 65. 
Flfiu—Continental Casualty Co. ▼. 
City of Ocala, 127 So. 894, 99 3Bla. 
851. 

Ga.—Cotton States Life Ins. Co. v. 

Carter, 65 Ga. 228. 

Iowa.—^Norem v. Iowa Implement 
Mut. Ins. Ass’n, 196 N.W. 725, 196 
Iowa 983. 

Kan.—^Hammond v. Western Casual¬ 
ty & Guaranty Ina Co., 165 P. 
291, 100 Kan. 682. 

Ky.—^Kentucky Home Mut. Life Ins. 
Co. V. Marshall. 163 S.W.2d 46, 291 
Ky. 120—^Home Ins. Co. of New 
York V. Evans. 267 S.W. 22, 201 
Ky. 487. 

Leu—^Hardin Bag Co. v. Milwaukee 
Mechanics* Ins. Co., 107 So. 298, 
160 La. 439—Qaudet v. North Riv¬ 
er Ins. Co., 101 So. 118, 166 La. 719 
—Ouachita Parish Police Jury v. 
Northern Ins. Co. of New York, 
App., 176 So. 639, followed in Oua¬ 
chita Parish Police Jury v. Anchor 
Ins. Co. of Providence, R. I., App., 
176 So. 643, Ouachita Parish Police 
Jury V. Guaranty Fire Ins. Co. of 
Providence, R. L, App., 176 So. 644 
and Ouachita Parish Police Jury 
V. New Brunswig Fire Ins. Co., 
App.. 176 So. 644. 

Mich.—U. S. Fidelity & Guaranty Co. 
V. Beckman, 270 N.W. 770, 278 
Mich. 616—^Heath Delivery Service 
V. Michigan Mut. LlablUty Co., 241 
N.W. 191, 267 Mich. 482. 

Neb.—^Robinson v. Union Automobile 
Ins. Co.. 198 N.W, 166, 112 Neb. 
32. 


N.H.—^Eastman v. Provident Mut. Re¬ 
lief Ass’n. 18 A. 746, 65 N.H. 176. 
23 Am.S.R. 29, 6 L.R.A. 712. 

Ohio.—Continental Life Ins. Co. v. 

Goodsall, 5 Ohio Dec.. Reprint, 160. 
Tenn.—^Norris v. Monarch Fire Ins. 

Co.. 177 S.W.2d 831. 

Tex.—^Huey v. American Nat. Ins. 
Co.. Civ.App., 46 S.W.2d 340, re¬ 
versed on other grounds American 
Nat. Ins. Co. v. Huey, Com.App., 
66 S.W.2d 690—Merchants* & Man¬ 
ufacturers* Inter-Insurance Alli¬ 
ance V. Hansen. Civ.App., 258 S.W. 
257, error dismissed. 

Wls.—Taluc V. Pall Creek Farmers* 
Mut. Fire Ins. Co., 234 N.W. 364, 
203 Wls. 319. 

32 C.J. p 1141 note 7. 

Conformity to agreement 

Where the policy issued or con¬ 
tract received is in exact conformity 
with the one bargained for, there is 
no right of reformation. 

U.S.—^Ruston Drilling Co. v. U. S. 
Fidelity & Guaranty Co., CC.A. 
Ark., 81 F.2d 943. 

Ga.—Orient Ins. Co. v. Dunlap, 17 
S.E.2d 703, 193 Ga^ 241, 138 A.L.R 
916. 

Mich.—^Engel v. State Mut, Rodded 
Fire Ins. Co. of Michigan, 241 N. 
W. 251, 267 Mich. 246. 

N.C.—W. B. Coppersmith & Sons v. 
.ffltna Ins. Co., Hartford, Conn., 21 
S.E.2d 838, 222 N.C. 14. 

Or.—^Bird v. Central Manufacturers 
Mut. Ins. Co., 120 P.2d 763, 168 Or. 
1 . 

32 C.J. p 1141 note 7 [aL 

89, Md.—American Casualty Co. of 
Reading, Peu, v. Ricas, 22 A. 2d 484, 
488, 179 Md. 627, citing Corpus 
juris. 

Wash.—^BJorklund v. Continental 
Casualty Co., 297 P. 165, 159, 161 
Wash. 340, quoting Corpus Juris. 
32 O.J. p 1140 note 97. 

Coniilct with statute 
An automobile liability policy can¬ 
not be reformed to conform to the 
intent of the parties that the record 
title to insured automobiles should 
appear in the name of one other than 
the actual owner, in contravention of 
automobile registration statutes.— 
Noorthoek v. Preferred Automobile 
Ins. Co., 291 N.W. 6, 292 Mich. 661. 

Matters held not to constitute 
ground for reforxnatiou 

(1) Estoppel of insurer.—^Dobran- 
skl V. Lincoln Mut Casualty Co., 265 
N.W. 607, 275 Mich. 1. 

(2) That the policy is more favor¬ 
able to insured than other policies is- 

I sued by the company.—^Hayes v., 
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Travelers Ins. Co., C.C.A.Okl., 93 F- 
2d 568. 126 AL.R. 1063. 

(3) That the policy violates a stats' 
statute, where such statute does not 
operate to render such policy void. 
U.S.—^Hayes v. Travelers Ins. Co., 

supra—^Metropolitan Life Ins. Co. 
V. Asofsky. D.C.N.J., 38 F.Supp. 464. 
OkL—National Fidelity Life Ins. Co. 

V. Gerard, 62 P.2d 1, 176 Okl. 219. 
Pa.—^Eauftnan v. New York Life Ins. 
Co., 172 A 306, 316 Pa. 34. 

(4) That the bargain made by the 
parties is a hard one.—Ruston Drill¬ 
ing Co. V. U. S. Fidelity & Guaranty 
Co., C.C.AArk., 8 F.2d 943. 

(5) That policy was procured in 
pursuance of an immoral promise 
by a third person to insured.—^Mc¬ 
Bride V. Garland, 104 A. 435, 89 N.J. 
Eq. 314. 

(6) That soliciting agent said noth¬ 
ing about a clause in the policy 
which was accepted and held by in¬ 
sured.—^Lee V. Hartford Fire Ins. Co.^ 
4 S.W.2d 372, 223 Ky. 633. 

Matters held not to preclude reform 

matlou 

(1) That insurer could have, and 
would have, obtained reinsurance if 
the mistaJee had not been made.— 
Modem Grinder Mfg. Co. v. Globe & 
Rutgers Fire Ins. Co. of New York, 
212 N.W. 623, 192 Wls. 319. 

(2) That insurer had no knowledge 
that a previous policy issued by an¬ 
other insurer bad been canceled.— 
National Liberty Ins. Co. of Ameri¬ 
ca V. Zack, C.C.A.Mich.. 128 F.2d 38, 
affirming, D.C., Zack v. National Lib¬ 
erty Ins. Co. of America, 45 F.Supp. 
47. 

(3) That insured was insurance 
broker.—^Barly v. Public Fire Ins. 
Co., 234 N.W. 361, 203 Wls. 338. 

(4) That insured’s agent in procur¬ 
ing the policy was by virtue of stat¬ 
ute also the company’s agent.—^Wis¬ 
consin Auto Racing Ass’n v. Home 
Ins. Co., 267 N.W. 7, 216 Wls. 321. 

Mistakes la ]>leadlng 

Reformation will not be precluded 
by inadvertent mistakes in the plead¬ 
ing of the party asserting the right. 
—^Prudential Fire Ins. Co. v. Stan¬ 
ley, 131 P.2d 88, 191 Okl. 506. 

90. U.S.—^Kelly-Dempsey & Co. v. 
Century Indemnity Co., C.C.AOkl., 
77 F.2d 86—Ruston Drilling Co. v. 
U. S. Fidelity & Guaranty Co., C. 
C,AArk., 8 P.2d 943. 

Conn.—^Miller Bros. Const. Co. ▼. 
Maryland Casualty Co., 181 A 629, 
120 Conn. 503. 

Iowa.—Wall y. Mutual Life Ins. Co. 
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he chooses to stand on the policy as written,®! Ref¬ 
ormation may be denied where the parties cannot 
he placed in statu quo,®® where great hardship or 
inequity will result,®® or where the party seeking 
relief is barred by the doctrine of estoppel.®^ In¬ 
sured may be precluded from having a policy re¬ 
formed so as to conform to an agreement with an 
agent which insured knew was beyond the power 
of such agent.®5 / It is held that a reformation is 
not precluded by the fact that the policy was chang¬ 
ed with the consent of both parties, the change re¬ 
lating to the contract as erroneoitsly reduced to 
writing and not to the contract on which the minds 
of the parties had met.®® Where a policy is not in 
accordance with the contract and is not accepted by 


insured, but is canceled by insurer on its return, it 
is not subject to reformation,®*^ and the liability of 
insurer must rest on the verbal agreement original¬ 
ly made for a policy.®® It seems that reformation 
will not be denied because recovery cannot be had 
on the contract after it is reformed.®® 

Existence of other remedy. Reformation will not 
be granted where the party seeking relief has a 
plain, speedy, and adequate remedy at law,! but re¬ 
lief will not be denied on this ground where it ap¬ 
pears that such remedy is not a clear and adequate 
one.® Reformation will not be barred because of 
an action at law brought on the policy prior to dis¬ 
covery of the mistake.® A suit to reform a policy 


of New York, 289 N.W. 901, 228 
Iowa 119. 

La.—Thalshelmer v. Paciac Fire Ins. 

Co., App., 176 So. 326. 

N.Y.—ReznikoiT v. Equitable Life As- 
sur. Soc. of U. S., 45 N.Y.S.2d 650, 
267 App.DIv. 785, rearffument de¬ 
nied 47 N.Y.S.2d 131, 267 App.Div. 
871. 

Tenn.—Stokes v. Stokes, 90 S.W.2d 
543, 19 Tenn.App. 504. 

Policy priina faele contract 
An insurance policy as Issued and 
accepted is prima facie the contract 
of the parties.—-Continental Casualty 
Co. V. City of Ocala, 127 So. 894, 99 
Fla. 851. 

Variation between application and 
policy 

(1) If the policy as Issued did not 
conform to the application, it con¬ 
stituted only a counter-offer, and 
could not be reformed because of 
such variation.—Boswell v. Gulf Life 
Ins. Co., Ga., 29 S.B.2d 71. 

(2) As respects right of reforma¬ 
tion, it is not ordinarily expected 
that application for insurance will 
contain all terms and conditions 
which are Included in the policy.— 
American Automobile Ins. Co. v. 
Shapiro. 135 A. 163, 151 Md. 383. 

91. Cal.—Browne v. Commercial Un¬ 
ion Assur. Co., 158 P. 765, 30 Cal. 
App. 547. 

Ind.—Royal Ins. Co., Limited, of 
Liverpool, v. Stewart, 129 N.B. 
863, 190 Ind. 444. 

N.C.—Wiggins v. Sun Underwriters 
Ins. Co., 146 S.B. 216, 196 N.C. 646. 
26 C.J. p 106 note 67—42 C.J. p 790 
notes 83, 84. 

Action at law on policy as election 
of remedy see Election of Reme¬ 
dies 9 7. 

Xasured not shown to have elected 
to stand on policy 

N.J.—^Dein-Bacher, Inc., v. U. S. Fi¬ 
delity & Guaranty Co., 169 A. 829, 
116 N.J.Eq. 205. 

99. Wis.—Modem Grinder Mfg. Co. 
V. Globe & Rutgers Fire Ins. Co. 


of New York. 212 N.W. 523, 192 
Wis. 319. 

93. Ark.—Barton-Mansfleld Co. ▼. 
Wells. 35 S.W.2d 337, 183 Ark. 174. 

Tex.—^New York Life Ins. Co. v. 

Street. Civ.App., 266 S.W. 397. 

Wis.—Modern Grinder Mfg. Co. v. 
Globe & Rutgers Fire Ins. Co. of 
New York. 212 N.W. 628, 192 Wis. 
319. 

Payment of premluans 

(1) Insurer is not entitled to re¬ 
form life policy on ground that it 
was not kind of policy applied for 
or that insurer intended to sell, 
where premiums had been paid on 
policy for eight years prior to com¬ 
mencement of action.—Equitable Life 
Assur. Soc., of U. S. v. Barr, 266 N. 
W. 721, 64 S.D. 866. 

(2) Payment of premiums for 
fourteen years may render reforma¬ 
tion of a life insurance policy in¬ 
equitable when sought by insurer. 
—New York Life Ins. Co. v. Street, 
Tex,Civ.App.. 266 S.W. 397. 

94. U.S.—Metropolitan Life Ins. Co. 
V. Asofsky, D.C.N.J., 88 F.Supp. 
464. 

Mass.—Royal Indemnity Co. v. Gran¬ 
ite Trucking Co., 4 N.E.2d 809, 296 
Mass. 149. 

Tex.—^New York Life Ins. Co. v. 

Street. Civ.App., 266 S.W. 897. 
Acoeptaaoe of prsmlnms 

(1) Failure of insurer to check 
premiums stated in policy or by oth¬ 
er means to discover its error during 
two months and ten days before de¬ 
livery of policy to Insured and col¬ 
lection of one premium after dis¬ 
covery of mistake has been held to 
estop insurer from having policy 
reformed.—Metropolitan Life Ins. Co. 
v. Asofsky, D.C.N.J., 38 F.Supp. 464. 

(2) Insurer, which for fourteen 
years accepted premiums on a fif¬ 
teen-year i>ayment policy, is estopped 
to reform policy.—^New York Life 
Ins. Co. V, Street. Tex,Civ.App.. 266 
S.W. 397. 

(3) Insurer, however, which by 
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mistake issued ordinary life policy 
using part of endowment form, was 
not barred from reformation by ac¬ 
quiescence in error, where it called 
insured's attention to mistake and 
for twenty years accepted only ordi¬ 
nary life premiums.—Columbian Nat. 
Life Ins. Co. v. Black, C.C.A.C 0 I 0 ., 

F.2d 671, 71 A.L.R. 128. 

Party held not estopped 
Tenn.—Merriam v. National Life & 
Accident Ins. Co., 86 S.W.2d 566, 
169 Tenn. 291. 

Public policy and nondiscrimination 
statutes 

It Is not a violation of public pol¬ 
icy or of statutes forbidding discrim¬ 
ination between persons of like class¬ 
es to apply the doctrine of estoppel 
against insurer in a proper case.— 
New York Life Ins. Co. v. Street, 
Tex.Civ.App., 265 S.W. 397. 

95. Miss.—Mississippi Electric Co. 
V. Hartford Fire Ins. Co., 63 So. 
231, 105 Miss. 767. 

96. Neb.—Central Granaries Co. v. 
Nebraska Lumbermen's Mut. Ins. 
Ass'n, 182 N.W. 682, 106 Neb. 80. 

97. Tex.—JefCerson Fire Ins. Co. v. 
Greenwood, Civ.App., 141 S.W. 319. 

98. Tex.—Jefferson Fire Ins. Co. v. 
Greenwood, supra. 

99. N.J.—Kelsey v. Agricultural Ins. 
Co., 79 A. 639, 78 N.J.Eq. 378. 

32 C.J. p 1142 note 34—26 C.J. p 106 
note 65. 

However, In denying reformation 
of a particular policy it was pointed 
out that Insured could not recover 
even if the policy were reformed 
as claimed.—Basta v. U. S. Fidelity 
& Guaranty Co., 140 A. 816, 107 Conn. 
446. 

1. Or.—Bird v. Central Manufactur¬ 
ers Mut. Ins. Co., 120 P.2d 763, 168 
Or. 1. 

26 C.J. p 106 notes 68, 69. 

2. N.T.—^Manhattan Life Ins. Oo. v. 
Ravitz, 49 N.Y.S.2d 303. 

3. U.S.—Abraham v. North Gterman 
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cannot be defeated by reason of provisions for arbi¬ 
tration applying only to a loss> 

Fault, fraud, negligence, or mistake of agent. 
With regard to right to, and grounds for, reforma¬ 
tion of insurance policies, the fault, fraud, negli¬ 
gence, or mistake of insurer’s agent while acting 
within the scope of his employment is imputable to 
insurer,® except in the case where the mistake oc¬ 
curs in a statement on which insurer relies as a 
warranty and the change would affect the nature of 
the risk.® Accordingly, a mistake concurred in by 
insured and an agent of insurer is a mutual one af¬ 
fording a basis for reformation.^ , A soliciting 
agent may be deemed to be an agent of the com¬ 
pany within the meaning of this rule,® so that, even 
though he is without power to issue a policy his 
mistake is deemed to be a mistake of insurer,® and 
insurer cannot defeat reformation because of the 
limited powers of its agent.i® According to some 
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authority, however, in order that a policy may be 
reformed for mutual mistake, it must appear that 
the contract was one which the agent had power to 
make, and the mistake of a soliciting agent which 
has not been authorized or ratified by insurer can¬ 
not be imputed to it.l® Although the negligence of 
an officer of insurer in so writing the policy that it 
does not express the actual agreement of the party 
is ground for reformation at the instance of insur¬ 
er,!® the mistake of insurer’s agents is not to be 
imputed to insured so as to render a mistake mu¬ 
tual and to permit a reformation for the company 
after loss.i^ 

Mistake of law. There is a conflict of authority 
on the question whether a policy or other written 
contract of insurance may be reformed on the 
ground of a mistake of law, some courts holding 
that it may,i® and others that it may not.i® At any 
rate a court of equity will not deny relief where 
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Fire Ina. Co., C.C.Iowa, 37 P. 731, 
3 Ii.R.A. 188. 

N.J.—^Kelsey v. Agricultural Ins. Co., 
79 A. 689, 78 N.J.Bq. 878. 

4. Minn.—^Malioney v. Minnesota 
Parmers* Mut. Ins. Co., 161 N.W. 
217, 136 Minn. 84. 

6. Iowa.—^Mortenson v.^ Hawkeye 
Casualty Co., 12 N.W.2d 823—Green 
V. Phoenix Ins. Co. of Hartford, 253 
N.W. 86, 218 Iowa 1181—Smith v. 
National Plre Ins. Co. of Hartford, 
Conn., 207 N.W. 334, 201 Iowa 368 
—^Den Hartogr v. Home Mut Ins. 
Ass’n of Iowa., 196 N.W. 944, 197 
Iowa 148—^Norem v. Iowa Imple¬ 
ment Mut Ins. Asa'n, 195 N.W. 
725, 196 Iowa 988. 

Kan.—^McPherson Mercantile Co. v. 
Reliance Ina Co. of Philadelphia, 
168 P. 323, 101 Kan. 622. 

La.—^Brodle v. Atlas Assur. Co., 104 
So. 620, 158 La 695. 

Mich.—^Hammel v. XJ. S. Fidelity & 
Guaranty Co., 224 N.W. 837, 246 
Mich. 251. 

Neb.—^Rublnson v. North American 
Accident Ins. Co. of Chicagro, Ill., 
246 N.W. 849, 124 Neb. 269—Robin¬ 
son V. Union Automobile Ins. Co., 
198 N.W. 166, 112 Neb. 82. 

Okl. —Security Ins. Co. of New Hav¬ 
en, Conn., V. Deal, 53 P.2d 271, 175 
Okl. 450. 

Tenn.—^Phillips v. North River Ins. 
Co., 14 TenaApp. 856. 

Tex.—Yeager v. St Paul Fire & Ma¬ 
rine Ina Co., Clv.App., 166 S.W.2d 
939, 941, error dismissed, citing 
corpus Juris—^Merchants* & Man¬ 
ufacturers* Inter-Insurance Alli¬ 
ance V. HcLnsen, Clv.App., 258 S.W. 
267. 

Va—^Temple v. Virginia Auto Mut 
Ina Co., 25 S.K.2d 268, 181 Va 
661. 

26 C.J. p 106 note 57. 


6. Ind.—Cox V. ^tna Ins. Co., 29 
Ind. 586. 

Ohio.—Sykora v. Forest City Mut 
Ins. Co., 7 Ohio Dec., Reprint 372, 

2 Clnc.L.Bul. 228. 

% U.S.—U. S. Plre Ins. Co. of New 
York V. Wootea C,C.A.S.C., 71 P. 
2d 680. 

Neb.—Rublnson v. North American 
Accident Ins. Co. of Chicago, Ill., 
246 N.W. 349, 124 Neb. 269—Rob¬ 
inson V. Union Automobile Ins. Co., 
198 N.W. 166, 112 Neb. 32. 

N.M.—^Dearborn v. Nlagrara Fire los. 
Co., 126 P. 606, 17 N.M. 223. 

N.Y.—^Remus v. Protective Indemni¬ 
ty Co., 10 N.Y.S.2d 14, 170 Mlsc. 
295, affirmed 18 N.Y.S.2d 800, 257 
App.Dlv. 1033. 

Okl,—Security Ins. Co. of New Hav¬ 
en, Conn., V. Deal, 63 P.2d 271, 175 
Okl. 460. 

Tex.—^Merchants* & Mcmufacturers* 
Inter-Insurance Alliance v. Hansen, 
C1VA.PP., 268 S.W. 257. 

8. Minn.—^Mahoney v. Minnesota 
Farmers* Mut Ins. Co., 161 N.W. 
217, 136 Mina 84. 

Mo.—^Peterson v. Commonwealth Cas¬ 
ualty Co., 249 S.W. 148, 212 Mo. 
App. 484. 

Neb.—^Robinson v. Union Automobile 
Ina Co., 198 N.W. 166, 112 Neb.^ 
32. 

Tena—^Phillips v. North River Ins. 
Co., 14 TenaApp. 356. 

Tex.—^Merchants* & Manufacturers* 
Inter-Insurance Alliance v. Hansen, 
Civ.App., 258 S.W. 267. 

Va—^Temple v. Virginia Auto Mut 
Ins. Co., 25 S.K.2d 268, 181 Va 561. 

9. Mo.—^Peterson y. Commonwealth 
Casualty Co., 249 S.W. 148, 212 
Mo.App. 434. 

10. Ky.—^National Union Fire Ina. 
Co. V. Light 178 S.W. 866, 168 
Ky. 169. 


Mo.—^Peterson v. Commonwealth Cas¬ 
ualty Co., 249 S.W. 148, 212 Mo. 
App. 484. 

11. N.C.—Floars v. .ffltna Life Ins. 
Co., 66 S.B. 916, 144 N.C. 232, 11 
L.R.A.,N.S., 867. 

18. N.C.—Graham v. Mutual Life 
Ins. Co. of New York, 97 S.B. 6, 
176 N.C. 818. 

13. Minn.—^Haley v. Sharon Tp. 
Mut Fire Ins. Co., 179 N.W. 896, 
147 Minn. 190. 

14. Cal.—O'Neill v. Caledonian Ins. 
Co., 135 P. 1121, 166 Cal. 310. 

82 C.J. p 1141 note 4 [b] (7). 

15. Mich.—^Hammel v. U. S. Fidel¬ 
ity & Guaranty Co., 224 N.W. 337, 
246 Mich. 261. 

26 C.J. p 105 note 66. 

Rxtent of coverage 
Wls.—^Fountain v. Importers* & Ex¬ 
porters' Ins. Co. of New York, 252 
N.W. 669, 214 Wls. 666—Journal 
Co. V. General Accident Fire & Life 
Assur. Corporation, 205 N.W. 800, 
188 Wls. 140. 

la Ill.—Watson V. Concordia Plre 
Ins. Co. of Milwaukee, 213 Ill.App. 
412. 

32.C.J. p 1142 note 10. 

Force of by-laws 

Where statute makes by-laws of 
mutual Insurance company part of 
its policy, fact that soliciting agent 
mistakenly and Incorrectly stated 
force of by-laws, was no basis for 
reformation of contract to conform 
to his construction.—^Brenn v. Farm¬ 
ers’ Alliance Ins. Co., 176 P. 883, 108 
Kan. 517. 

Iiegal effeot of bond 

Mistake of law in Interpreting the 
effect of a bond has been held not to 
warrant reformation.—^Park Falls 
State Bank v. Fidelity & Deposit Co. 
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a mistake is only partly one of law,l7 or where 
there are additional circumstances justifying the 
interposition of the court in order to prevent mark¬ 
ed injustice being done.^8 

b. Negligence and Laches 

A court of equity may refuse to reform a policy In 
order to relieve a party from a mistake which was the 
result of his own negligence, or where there has been 
laches In seeking relief. 

A court of equity usually will not reform a policy 


in order to relieve a party from a mistake which 
was the result of his own negligence.^®^ However, 
such negligence when not prejudicial to the ad¬ 
verse party or any third person may not preclude 
relief.20 Whether the failure of insured to read 
and examine the policy is such negligence on his 
part as defeats his right to a reformation depends 
on the facts and circumstances ,21 it being sometimes 
held that there is negligence, 22 but more often that 
there is not,22 at least where such failure is not 


of Maryland, 240 N.W. 154, 206 Wls. 
413. 

17- Fla.—Southern States Fire Ins. 
Co. v. Vann, 68 So. 645, 69 Fla. 544. 

18. U.S.—Snell v. Atlantic Fire & 
Marine Ins. Co., Ill., 98 U.S. 86, 
25 L.Fd. 52. 

19. U.S.—Metropolitan Life Ins. Co. 
V. Asofsky, D.C.N.J., 38 F.Supp. 
464. 

Cal.—TafE v. Atlas Assur. Co., 187 P. 

2d 483, 58 Cal.App.2d 696. 

Ga.—^Brooks v. Northwestern Mut. 
Life Ins. Co., 18 S.F.2d 860, 193 
Ga. 522. 

Ill.—^National Union Fire Ins. Co. v. 
John Spry Lumber Co., 85 N.E. 266, 
235 Ill. 98. 

26 C.J. p 106 note 70. 

Oross negUfiresjce 

It must appear that the mistake 
relied on was not wholly due to the 
complaining: party’s g:ross negligence. 
—Commercial Casualty Ins. Co. v. 
Hosey, 191 So. 343, 238 Ala. 336. 
Legal duty 

To bar reformation of contract for 
mistake on ground of negligence, 
neglect must amount to violation of 
positive legal duty. 

Ala.—Commercial Casualty Ins. Co. 

V. Hosey, 191 So. 343, 238 Ala. 336. 
Miss.—Cox V. Hartford Fire Ins. Co„ 
160 So. 741, 172 Miss. 841. 

2a Del.—^Home Life Ins. Co. of 
America v. McCarns, Ch., 16 A.2d 
587. 

Lunured not precluded by negligence 
U.S.—Preferred Accident Ins. Co. of 
New York v. Onall, D.C.Minn., 43 
F.Supp. 227, affirmed, C.C.A., 125 
F.2d 580. 

Xnsnrer not precluded by negligence 
U.S.—Columbian Nat. Life Ins. Co. v. 
Black, C.U.A.C 0 I 0 ., 36 P.2d 571, 71 
A.L.R. 128. 

Del.—^Home Life Ins. Co. of America 
V. McCams, Ch., 16 A.2d 687. 

21. Cal.—Taff V. Atlas Assur. Co., 
137 P.2d 483, 58 Cal.App.2d 696. 
Iowa.—Salmon v. Farm Property 
Mut Ins. Ass’n, 160 N.W. 680, 168 
Iowa 521. 

Ky.—^Life & Casualty Ins. Co. of 
Tennessee v. Deaton, 120 S.W.2d 
1033, 276 Ky. 151. 

Mich.—^Heath Delivery Service v. 
Michigan Mut Liability Co., 241 
N.W. 191, 267 Mich. 482. 


N.H.—^Hould V. Maryland Casualty 
Co., 144 A. 261, 83 N.H. 474. 

Va.—Dickenson County Bank v. Roy¬ 
al Exchange Assur., 160 S.E. 13, 19. 
167 Va. 94, quoting Corpus JmIs. 
Compared with other instnunents 
Equity is less rigorous in denying 
reformation for failure of insured to 
read his policy than where reforma¬ 
tion of other kinds of instruments is 
sought. 

Minn.—Central State Bank v. Royal 
Indemnity Co., 210 N.W. 66 , 167 
Minn. 494. 

S.C.—Central Ice Cream & Candy Co. 
V. Home Ins. Co., 171 S.E. 797, 171 
S.C. 162. 

Degree of oare or negUgenoe 

( 1 ) The degree of care or negli¬ 
gence of insured in failing to ex¬ 
amine his policy is always an im¬ 
portant consideration in determining 
whether his right to reformation 
shall be defeated.—Conrad v. Farm¬ 
ers Mut. Hall Ins. Ass’n of Iowa, 273 
N.W. 913, 223 Iowa 828. 

(2) For Insured to be relieved of 
result of his failure to read policy 
he must have exercised that degree 
of care ordinarily exercised by a 
reasonably prudent person under the 
same circumstances.—Taff v. Atlas 
Assur. Co., 137 P.2d 483, 68 Cal.App. 
2d 696. 

Preventing insured from, reading 
Insurer, or its agent acting with¬ 
in scope of his authority, preventing 
insured from reading his policy is 
estopped from asserting that in¬ 
sured’s right to reformation is bar¬ 
red by his failure to read such pol¬ 
icy.—Inter-Southern Life Ins. Co. v. 
Holzhauer, 9 S.W.2d 26, 177 Ark. 927. 

Seasonable time 

Insured, as regards his right to 
reformation, has reasonable time 
after receiving his policy to examine 
it—Woodfln V. Neal, 65 S.W.2d 212, 
16 Tenn.App. 481. 

22. U.S.—^Fidelity & Guaranty Fire 
Corporation of Baltimore, Md., v. 
Bilqulst. C.C.AWash., 108 F.2d 
713. 

Mich.—^Drogula v. Federal Life Ins. 

Co., 227 N.W. 692, 248 Mich. 645. 
N.T.—^Metzger v. ^tna Ins. Co., 126 
N.E. 814, 227 N.Y. 411, reversing 
176 N.Y.S. 428, 186 App.Div. 627— 
j Wright V. American Equitable As- 
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sur. Co. of New York, 2'26 N.T.S- 
470. 131 Misc. 216. 

N.C.—^W. B. Coppersmith & Sons v. 
^tna Ins. Co., Hartford, Conn., 2'1 
S.E.2d 838, 222 N.C. 14. 

Tex.—^American Nat. Ins. Co. v. Hu- 
qy, Com.App., 66 S.W.2d 690; re¬ 
versing Huey V. American Nat. 
Ins. Co., Civ.App., 46 S.W.2d 340. 

32 C.J. p 1142 note 30—37 aj. p 407 
note 17. 

Attention directed to matter 
Where the correspondence between 
the parties directs the attention of 
insured to the matter in reference 
to which reformation hs sought, his 
failure to read the policy will pre¬ 
clude relief.—Cubbage v. Standard 
Fire Ins. Co. of Iowa, 161 N.W. 660, 
180 Iowa 192—26 C.J. p 107 note 76L 

23. U.S.—Ohio Casualty Ins. Co. v. 
Callaway, aC.AOkl., 134 P. 2 d 788 , 
affirming, D.C., 46 F.Supp. 686 — 
Kansas City Life Ins. Co. v. Cox, 
C.C.A.Tenn., 104 F.2d 321—Llver^ 
pool & London & Globe Ins. Co. v. 
Crosby, C.C.ATenn., 83 F.2d 647, 
certiorari denied 57 S.Ct. Ill, 299 

U. S. 687, 81 L.Ed. 433—Fldelity- 
Phenix Fire Ins. Co. v. Crosby, C. 
C.ATenn., 83 P.2d 647, certiorari 
denied 67 S.Ct. 112, 299 U.S. 587. 
81 L.Ed. 433—^National Reserve 
Ins. Co. of Illinois v. Scudder, C. 
C.A.Cal.. 71 F.2d 884, 886 , citing 
Oorpus Juris—Home Ins. Co. of 
New York v. Sullivan Machinery 
Co., C.C.AOkl., 64 P.2d 766, certio¬ 
rari denied 64 S.Ct. 61. 290 U.S. 
633. 78 L.Ed. 661—Carson v. Home 
Fire & Marine Ins. Co., C.C.A.Fla.. 
39 F.2d 50. 

Ala.—Commercial Casualty Ins. Co. 

V. Hosey, 191 So. 343. 238 Ala. 335. 
Cal.—Payne v. California Union Fire 

Ins. Co., 19 P.2d 40, 129 CaLApp. 
682—^Hercules Gasoline Co. v. Se¬ 
curity Ins. Co. of California, 10 P. 
2d 128. 122 Cal.App. 499—Cantlay 
v. Olds & Stoller Inter-Exchange, 
7 P.2d 395. 119 Cal.App. 605. 

Conn.—Fidelity & Casualty Co. v. 

Palmer, 99 A. 1062, 91 Conn. 410. 
Ga.—Southern Feed Stores v. Great 
American Indemnity Co., 186 S.E. 
723, 182 Ga. 442. 

Iowa.—Smith v. National Fire Ins. 
Co. of Hartford, Conn., 207 N.W. 
334, 201 Iowa 363—Norem v. Iowa 
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prejudicial to insurer.^4 The courts are particular¬ 
ly reluctant to regard failure to read a policy as 
negligence precluding reformation where such pol¬ 
icy is a renewal,and in the absence of notice that 
such renewal is not in accordance with the original 
policy.26 

Reformation will be denied where there has been 
laches in seeking such relief,^? Either the compa¬ 


ny28 or insured^^ may be guilty of laches preclud¬ 
ing a reformation. In determining whether there 
has been laches the same degree of vigilance and 
critical examination will not be demanded as in 
the case of other instruments.*® Mere acceptance 
and retention of the policy by insured does not nec¬ 
essarily preclude his obtaining a reformation there- 
of.*i Mere lapse of time may not constitute such 
laches as will bar reformation,** particularly where 


Implement Mut. Ins. Ass'n, 196 N. 
W. 726. 196 Iowa 983. 

Kan-—Stewart v. Commonwealth 

Casualty Co. of Philadelphia. Pa.. 
22 P.2d-436. 137 Kan.-919. 

Ky.—Home Ins. Co. of New York v. 

Evans. 267 S.W. 22, 201 Ky. 487. 
Mich.—^Heath Delivery Service v. 
Michigan Mut. Liability Co., 241 
N.W. 191, 267 Mich. 482. 

Minn.—London Guarantee & Acci¬ 
dent Co. V. Board of Education of 
City of Duluth, 207 N.W. 634, 166 
Minn. 296. 

Miss.—Cox V. Hartford Fire Ins. Co.. 

160 So. 741, 172 Miss. 841, 

Neb.—^Davis v. Highway Motor Un¬ 
derwriters, 235 N.W. 825, 120 Neb. 
784—^Robinson v. Union Automo- 
bUe Ins. Co.. 198 N.W. 166, 112 Neb. 
82. 

N.H.—^Hould* V. Maryland Casualty 
Co., 144 A. 261. 83 N.H. 474. 

N.J.—Sardo v. Fidelity & Deposit Co. 
of Maryland, 131 A. 78. 88 N.J.Ea- 
22. reversed on other grounds 184 
A. 774. 100 N.J.EQ. 332. 

N.Y.—^L. Lewitt & Co. v. Jewelers* 
Safety Fund Soc., 164 N.E. 29, 249 
N.Y. 217, reversing 224 N.Y.S. 649, 
221 App.Dlv. 727—^Northeastern 
Shares Corporation v. Internation¬ 
al Ins. Co. of New York, 269 N.Y. 
S. 861, 240 App.Dlv. 80, affirmed 
193 N.E. 826. 265 N.Y. 574. 

Okl.—Prudential Fire Ins. Co. v. 
Stanley, 181 P.2d 88, 191 Okl. 606 
—Commercial Casualty Ins. Co. v. 
Varner, 16 P.2d 118, 160 Okl, 141—. 
Commercial Casualty Ins. Co. v. 
Corinellee. 9 P.2d 962. 166 Okl. 
170. 

Or.—Carlton Lumber Co. v. Lumber 
Ins. Co. of New York, 168 P. 807, 
81 Or. 396, modified on other 
grounds 169 P. 969. 81 Or. 396. 

Pa.—^Broida, In Own Right and for 
Use of Day v. Travelers* Ins. Co., 
175 A. 492. 316 Pa. 444. 

S.C.—Central Ice Cream & Candy 
Co. V. Home Ins. Co., 171 S.B. 797. 
171 S.C. 162. 

Tenn.—Woodfin v. Neal, 65 S.W.2d 
212, 16 Tenn.App. 481—City of 
Lawrenceburg v. Maryland Casu¬ 
alty Co., 64 S.W.2d 69, 74, 16 Tenn. 
App. 238, citing Coxpns Jozls. 
Tex.—Cranflll-Reynolds Co. v. Secur¬ 
ity Ins. Co., Com.App., 67 S.W.2d 
. 268. reversing Security Ina Co. v. 
Davis. Civ.App.. 46 S.W.2d 376— 
Merchants* 8b Manufacturers* Inter- 


Insurance Alliance v. Hansen. Civ. 
App.. 258 S.W. 267. 

Va.—^Dickenson County Bank v. Roy¬ 
al Exchange Assurance of London. 
160 S.B. 13. 19, 154 Va. 94, quoting 
Corpus Juris. 

Wis.—^Barly v. Public Fire Ins. Co., 
234 N.W. 361, 203 Wis. 338—Taluc 
V. Fall Creek Farmers’ Mut. Fire 
Ins. Co., 234 N.W. 364, 203 Wis.. 
819—Martin v. American Ins. Co., 
223 N.W. 437, 198 Wis. 214—Jour¬ 
nal Co. V. General Accident Fire & 
Life Assur. Corporation, 206 N.W. 
800. 188 Wis. 140. 

26 C.J. p 107 note 74—32 C.J. p 1142 
note 31—42 C.J, p 789 note 61. 
Xnsnrad unable to read 
Mont.—^Krpan v. Central Federal Fire 
Ins. Co.. 287 P. 217, 87 Mont. 846. 
Where reading would not have dis¬ 
closed the mistake relied on, failure 
of Insured to read does not constitute 
such negligence as will defeat his 
right to reformation.—^Hould v. 

Maryland Casualty Co., 144 A. 261, 
88 N.H. 474. 

24. U.S.—^Kansas City Life Ins. Co. 
V. Cox, C.GA.Tenn., 104 F.2d 321— 
Liverpool & London & Globe Ins. 
Co. V. Crosby, C.C.A.Tenn., 83 P.2d 
647. certiorari denied 67 S.Ct. Ill, 
299 U.S. 687, 81 L.Ed. 433—Fideli- 
ty-Phenlx Fire Ins. Co. v. Crosby, 
C.C.A.Tenn., 83 F.2d 647, certio¬ 
rari denied 67 S.Ct 112, 299 U.S. 
587, 81 L.Ed. 433. 

Wis.—^Barly v. Public Fire Ins. Co., 
284 N.W. 861, 208‘Wis. 338. 

26. U.S.—Connecticut Fire Ins. Co. 
V. Oakley Improved Building & 
Loan Co.. C.C.A.OhIo, 80 F.2d 717, 
certiorari denied 56 S.Ct 964, 298 

U. S. 687, 80 L.Ed. 1406. 

Jja.—Crowell v. New Hampshire Fire 
Ins. Co., App,. 147 So. 762. 

I*®-—Overholt v. Reliance Ins. Co. 
of Philadelphia, 179 A. 554, 319 Pa. 
340. 

26 C.J.^p 107 note 76. 

26. La.—Crowell v. New Hampshire 
Fire Ins. Co., App., 147 So. 762. 

37. Ill.—^National Union Fire Ins. 
Co. V. John Spry Lumber Co., 86 
N.B. 266. 236 HI. 98. 

26 C.J. p 106 notes 62 [c], 71. 

26. U.S.—Metropolitan Life Ins. Co. 

V. Asofsky, D.C.N.J., 38 F.Supp. 


Mass.—Thwlng v. Great Western Ins^ 
Co., Ill Mass. 93. 

N.J.—^Metropolitan Life Ins. Co. v. 
Kanter, 7 A2d 288, 126 N.J.Bq. 1, 
affirmed 11 A.2d 29, 127 N.J.Bq. 16 
—^New York Life Ins. Co. v. Kan¬ 
ter, 7 A2d 288, 126 N.J.Bq. 1. af¬ 
firmed 10 A.2d 733, 127 N.J.Bq. 17— 
Prudential Ins. Co. of America v. 
Kanter, 7 A.2d 288, 126 N.J.Bq. 1, 
affirmed Prudential Ins. Co. v. 
Kanter, 11 A.2d 261. 127 N.J.Bq. 
18. 

32 C.J. p 1142 notes 26, 27—26 C.J. 
P 106 note 71 [a]. 

29. Ga.—Brooks v. Northwestern 
• Mut Life Ins. Co., 18 S.E.2d 860, 
193 Ga. 522. 

N.J.—^By-Fi Building & Loan Ass*n 
V. New York Casualty Co., 173 A. 

. 90, 116 N.J.Bq. 265—^Berkowltz v. 
Westchester Fire Ins. Co., 160 A. 
404, 106 N.J.Bq. 238. 

N.C.—Graham v. Mutual Life Ins. 

Co., 97 S.B. 6, 176 N.C. 813. 

82 p 1142 note 28. 

Benefloiary 

The beneficiary under a life policy 
is in no better position than Insured 
and may be precluded by his laches. 
—^Brooks V. Northwestern Mut Life 
Ina Co., 18 S.H.2d 860, 198 Ga. 622. 

20. N.Y.—^Hay v. Star Fire Ins. Co., 
77 N.Y. 286, 38 Am.R. 607, affirm¬ 
ing 13 Hun 496. 

31. U.S.—^Kansas City Life Ins. Co. 

V. Cox. C.aA,Tenn.. 104 F.2d 821. 
Cal.—S. B. Slade Lumber Co. v. Na¬ 
tional Surety Co., 17 P.2d 776, 128 
Cal.App. 419. 

Ky.—Insurance Co. of North America 
v. Bvans, 17 S.W.2d 711, 229 Ky. 
613—Georgia Casualty Co. v. Bond- 
Foley Lumber Co., 219 S.W. 442, 
187 Ky. 611. 

Mont.—Krpan v. Central Federal Fire 
Ins. Co., 287 P. 217, 87 Mont 346. 
N.Y.—^D. R. Paskle & Co. v. Commer¬ 
cial Casualty Ina Co., 229 N.Y.S. 
121, 228 App.Dlv. 608. 

Tenn.—City of* Lawrenceburg v. 
Maryland Casualty Co., 64 S.W.2d 
69, 16 Tenn.App. 288. 

82. Mo.—^Earley v. Automobile Ins. 
Co. of Hartford, Conn., App., 144 
S.W.2d 860—^Berry v. Continental 
Life Ina Co. of Missouri, S3 S.W. 
2d 1016, 224 Mo.App. 1207. 

N.Y.—Grenis v. Prudential Ins. Co. 
of America, 278 N.Y.S. 187, 164 
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the party seeking reformation has been ignorant of 
the defect which he seeks to have corrected ;88 nor 
may delay which does not injuriously affect the 
rights of the other party to the contract preclude 
reformation.^^ 

c. Matters of Eeformation 

Insurance contracts or policies have been reformed 


with respect to various matters in order to make them 
conform to the real agreement between the parties. 

In accordance with the rules discussed in the 
preceding subdivisions of this section, insurance 
contracts or policies have been reformed with re¬ 
spect to the name of insured,36 the age of insured, 36 
the. name of the beneficiary, 37 the property or inter¬ 
est covered, 38 and, likewise, insurance contracts or 


Mlsc. 867, affirmed 284 N.T.S. 976, 
246 App.Div. 603. 

26 C.J. p 106 note 71 [b]. 

Axstlon within time limited by policy 
Where an action has been brought 
on the policy within the time limited 
therein, a bill for reformation Is not 
barred, although brought after such 
time, as such bill is not a suit on the 
policy within the meaning of the 
limitation.—Rosenbaum v. Council 
Bluffs Ins. Co.. C.C.lowa, 87 F. 724— 
26 C.J. p lOG note 62 [b]. 

Period shorter than period of 
tatlons 

Ordinarily, where there is no mis¬ 
take as to identity of Insured prop¬ 
erty. reformation of fire policy will 
be allowed, if reformation is sought 
in due season shorter than period of 
limitations.—Fadden v. Sun Ins. Of¬ 
fice, Limited, of London, 248 N.W. 
62. 124 Neb. 712. 

Belay for particular periods held 
not to bar reformation: 

(1) Four days after delivery of 
policy.—General Finance Co. of Lou¬ 
isiana V. Universal Automobile Ins. 
Co., 139 So. 48, 19 La.App. 333. 

(2) Three years after loss.—South¬ 
ern Feed Stores v. Great American 
Indemnity Co., 185 S.E. 723, 182 Ga. 
442. 

(3) Twenty years.—Berry v. Con¬ 
tinental Life Ins. Co. of Missouri, 33 
S.W.2d 1016, 224 Mo.App. 1207. 

(4) Other periods see 26 C.J. p 106 
note 71 [b]. 

33. N.H.—Hould v. Maryland Cas¬ 
ualty Co., 144 A. 261, 83 N.H. 474. 

N.y.— Bldwell V. AsLor Mut. Ins. Co., 
16 N.y. 263. 

BCistake discovered after death of in¬ 
sured 

Insurer is not barred by laches 
from obtaining reformation of life 
policy for mutual mistake, where in¬ 
surer did not discover mistake until 
after insured's death.—New England 
Mut. Life Ins. Co. v, Jones, D.C.Ky., 
1 F.Supp. 984. 

34. U.S.—Kansas City Life Ins. Co. 
v. Cox, C.C.A.Tenn., 104 P.2d 321. 

Mo.—Earley v. Automobile Ins. Co. 
of Hartford, Conn., App., 144 S.W. 
2d 860. 

N.J.—^Kelsey v. Agricultural Ins. 
Co.. 79 A. 539, 78 N.J.Bq. 878. 

36. U.S.—National Reserve Ins, Co. 
of Illinois V. Scudder, C.C.A.Cal.. 
71 F.2d 884—^Hutchings v. Caledo¬ 


nian Ins. Co. of Scotland, C.C.A.S. 

C., 35 P.2d 809—Great American 
Ins. Co. V. Johnson, C.C.A.W.Va., 
26 F.2d 847, rehearing denied 27 F. 
2d 71, certiorari denied 49 S.Ct. 29, 
278 U.S. 629, 73 L.Bd. 648. 

Ill.—Tri-City Transp. Co. v. Bitumi¬ 
nous Casualty Corporation, 37 N.E. 
2d 441, 311 IlLApp. 610. 

Kan.—Porrlstal v. Security Ins. Co. 
of New Haven. Conn., 12 P.2d 790, 
792, 136 Kan. 73, citing Corpus Jtu 
rls. . 

Ky.—^Home Ins. Co. of New York v. 
Stroud. 60 S.W.2d 934, 244 Ky. 
315. 

La.—Pope-Gammill Lumber Co. v. 
Zurich General Accident & Liabil¬ 
ity Ins. Co., 122 So. 278, 168 La. 
422—Crowell v. New Hampshire 
Fire Ins. Co.. App., 147 So. 762, 766, 
quoting Corpus Juris. 

N.y. —Schenectady Varnish Co. v. 
Automobile Ins. Co. of Hartford, 
Conn., 217 N.Y.S. 604, 127 Misc. 761. 
Va.—Universal Ins. Co. v. Mouel, 183 
S.B. 230, 166 Va. 661. 

26 C.J. p 104 note 48—32 C.J. p 1140 
note 96 [a] (1)—38 C.J. p 1026 
note 95 [a] (1). 

36 Ala.—Ginsberg v. Union Central 
Life Ins. Co., 198 So. 866; 240 Ala. 
299. 

N.J.—^Metropolitan Life Ins. Co. v. 
Levy, 30 A.2d 671, 133 N.J.Eq. 77 
—Metropolitan Life Ins. Co. v. 
Kanter, 7 A.2d 288, 126 N.J.Eq. 
1, affirmed 11 A.2d 29, 127 N.J.Eq. 
16—^New York Life Ins. Co. v. Kan¬ 
ter, 7 A.2d 288, 126 N.J.Eq. 1, af¬ 
firmed 10 A.2d 733, 127 N.J.Eq. 17 
—Prudential Ins. Co. of America v, 
Kanter, 7 A.2d 288, 126 N.J.Eq. 1, 
affirmed 11 A.2d 261, 127 N.J.Eq. 18 
—^Equitable Life Assur. Soc. of U. 
S. V. Rothsteln, 196 A. 723, 122 N.J. 
Eq. 606, affirmed 199 A. 43, 123 N.J. 
Eq. 091. 

37. Ala.—Harper v. Kansas City 
Life Ins. Co., 199 So. 699, 240 Ala. 
472—North Carolina Mut. Life Ins. 
Co. V. Martin, 134 So. 860, 223 Ala 
104. 

Tenn.—Merriam v. National Life & 
Accident Ins. Co., 86 S.W.2d 666, 
169 Tenn. 291. 

37 C.J. p 407 note 9. 

38. U.S.—Rice Oil Co. v. Atlas As¬ 
sur. Co., C.C.A.Mont., 102 P.2d 661 
—Jacobs V. Merchants Fire Assur. 
Corporation of New York, C.C.A. 
Ga, 99 F.2d 655, certiorari denied 
69 S.Ct. 643, 306 U.S. 664, 83 L.Ed. 
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1062—Fidelity & Guaranty Fire 
Corporation of Baltimore v. Bll- 
qulst, C.C.A.Wash.. 99 F.2d 333— 
St. Paul Fire & Marine Ins. Co. v. 
Jones. C.C.A.Tex., 98 F.2d 448, cer¬ 
tiorari denied Jones v. St. Paul 
Fire & Marine Ins. Co., 69 S.Ct. 244, 
306 U.S. 661, 83 L.Bd. 421—Con¬ 
necticut Fire Ins. Co. v. Oakley 
Improved Building & Loan Co., C. 
C.A.Ohio. 80 F.2d 717, certiorari 
denied 56 S.Ct. 954, 298 U.S. 687, 
80 L.Ed. 1406—Springfield Fire & 
Marine Ins. Co. of Springfield, 
Mass., V. Martin, C.C.A.Fla, 77 P. 
2d 492, certiorari denied Springfield 
Fire & Marine Ins. Co. v. Martin, 
56 S.Ct. 114, 296 U.S. 698, 80 L.Ed. 
424—Commercial Casualty Ins. Co. 
V. Lawhead, C.C.A.W.Va, 62 P.2d 
928, certiorari denied 63 S.Ct. 627, 
289 U.S. 731, 77 L.Bd. 1480—Hare 
& Chase v. National Surety Co., D. 

C. N.T., 49 P.2d 447, affirmed, C.C. 
A., 60 F.2d 909, certiorari denied 
63 S.Ct. 222, 287 U.S. 662, 77 L.Bd. 
672—Rapides Club v. American Un¬ 
ion Ins. Co. of New York, D.C.La.. 
35 F.2d 263—Miller v. American 
Ins. Co. of City of Newark, N. J., 

D. C.Minn., 29 F.2d 291. 

Ala.—^American Equitable Assur. Co. 
V. Powderly Coal & Lumber Co., 
142 So. 37, 226 Ala. 208. 

Ariz.—Northwestern Nat. Ins. Co. of 
Milwaukee, WIs., v. Chambers, 206 
P. 1081, 24 Ariz. 86. 

Ark.—^American Alliance Ins. Co. v. 

Paul, 294 S.W. 68. 173 Ark. 960. 
Cal.—Bankers Indemnity Ins. Co. v. 
Industrial Accident Commission, 47 
P.2d 719, 4 Cal.2d 89—^American 
Bldg. Maintenance Co. v. Indemnity 
Ins. Co. of North America, 7 P.2d 
306, 214 Cal, 608—Genuser v. Ocean 
Accident & Guarantee Corporation, 
136 P.2d 670, 67 Cal.App.2d 979— 
Cantlay v. Olds & Stoller Inter- 
Exchange, 7 P.2d 396, 119 Cal.App. 
606. 

Ill.—Tri-City Transp. Co. v. Bitumi¬ 
nous Casualty Corporation, 37 N. 

E. 2d 441, 311 Ill.App. 610. 

Ind.—^Newark Fire Ins. Co. v. Mar¬ 
tinsville Harness Co., 128 N.E. 616, 
74 Ind.App. 14. 

Iowa.—Mortensen v. Hawkeye Cas¬ 
ualty Co., 12 N.W.2d 823—Green v. 
Pheenix Ins. Co. of Hartford, 
Conn., 253 N.W. 36, 218 Iowa 1131 
—Travelers* Ins. Co. of Hartford, 
Conn., V. Farmers* Mut Fire Ins. 
Ass*n of Monona County, 233 N.W. 
163, 211 Iowa 1051—Jack v. Farm 
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policies have been reformed as to ownership of in¬ 
sured property,39 amount of insurance,^0 the com¬ 
mencement, term, and duration of the risk,4i and 
various other matters.^2 


g 280. -Necessity of Reformation 

If the policy does not contain the actual contract 
and cannot be construed In accordance with the conten¬ 
tion of the party complaining, It must be reformed before 
an action at law will lie thereon, but reformation Is un- 


Property Mut Ins. Ass’n of Iowa, 
217 N.W. 816, 205 Iowa 1294-- 
Norem v. Iowa Implement Mut. 
Ins. Ass'n. 195 N.W. 725, 196 Iowa 
983. 

Kan.—^Dletrlcli v. Retailers' Fire Ins. 
Co. of Oklahoma. 21 P.2d 900, 187 
■fean. 633. 

Ky.—Girard Fire & Marine Ins. Co. 
of Philadelphia v. Ansrlo-American 
Mill Co., 294 S.W. 1035, 220 Ky. 
173. 

La.—Geo. D. Geddes Undertaking & 
Bmbalminff Co. v. Home Accident 
Ins. Co.. 134 So. 905, 172 La. 598. 
Mich.—Corder v. Michigan Mut. Hall 
Ins. Co., 273 N.W. 320, 279 Mich. 
697—^Flrst State Savings Bank of 
Croswell v. National Fire Ins. Co. 
of Hartford, Conn.. 222 N.W. 116. 
244 Mich. 668—Ovaves v. Patrons* 
Mut. Fire Ins. Co.. 206 N.W. 603. 
233 Mich. 305. 

Minn.—Miller v. Ph<Bniz Ins. Co. of 
Hartford. Conn., 254 N.W. 915. 
191 Minn. 586—Consolidated Lum¬ 
ber Co. V. Mercury Ins. Co.. 249 
N.W. 678. 189 Minn. 370—London 
Guarantee & Accident Co. v. Board 
of Bducatlon of City of Duluth, 207 
N.W. 634, 166 Minn. 296—Mahoney 
V. Minnesota Farmers* Mut. Ins. 
Co., 161 N.W. 217, 136 Minn. 34. 
Miss.—Cox V. Hartford Fire Ins. Co.. 
160 So. 741, 172 Miss. 841—St. Paul 
Fire & Marine Ins. Co. v. Loving, 
140 So. 727, 163 Miss. 114—Hart¬ 
ford E'ire Ins. Co. v. Clark, 122 So. 
551, 154 Miss. 418. 

Mont.—^Hier v. Farmers Mut. Fire 
Ins. Co., 67 P.2d 831, 104 Morit. 
471, 110 A.L.R. 1061—Thielbar 

Realties v. National Union Fire 
Ins. Co., 9 P.2d 469, 91 Mont. 626, 
followed in Thielbar Realties v. 
Netherlands Ins. Co., 9 P.2d 474, 
91 Mont. 537. 

Neb.—^Fremont Beverage Co. v. Mary¬ 
land Ins. Co., 242 N.W. 422, 123 
Neb. 192. 

N.J.—^Parrette v. Citizens’ Casualty 
Co., 15 A.2d 802, 128 N.J.Bq. 206, 
reversing 8 A.2d 828, 126 N.J.Eq. 
327. 

N.T.—^New York Auction Co. v. U. S. 
Fidelity & Guaranty Co., 183 N.B. 
368, 260 N.Y. 186, reversing 256 
N.Y.S. 980, 236 App.Dlv. 828—L. 
Lewitt & Co. V. Jewelers* Safety 
Fund Soc., 164 N.B. 29, 249 N.Y. 
217, reversing 224 N.Y.S. 649, 221 
App.Div. 727—Tuzinska v. Ocean 
Accident & Guarantee Corporation, 
272 N.Y.S. 693, 241 App.Div. 698— 
Astrin V. Bast New York Wood¬ 
work Mfg. Co.. 206 N.Y.S. 624, 210 
App^Div. 720—Baldwin's Bank of 


Penn Yan v. Farmers* Reliance 
Mut. Ins. Co. of Chemung, Schuy¬ 
ler & Yates Counties, 271 N.Y.S. 
414, 161 Misc. 243. reversed on oth¬ 
er grounds 271 N.Y.S. 417, 241 App. 
Div. 798. 

Okl.—^^tna Ins. Co. of Hartford, 
Conn., V. Powers, 121 P.2d 699, 190 
Okl. 116. 

Pa—Overholt v. Reliance Ins. Co. of 
Philadelphia, 179 A 564, 319 Pa. 
340. 

B.I.—^De Paola v. National Ina Co., 
94 A 700, 38 R.I. 126. 

Tex.—Commercial Standard Ins. Co. 
V. Roland. Civ. App., 61 S.W.2d 
1076, 1078, error refused, citing 
Corpus Juris—^Automobile Ins. Co. 
of Hartford. Conn., v. Buie, Civ. 
App.. 252 S.W. 296. 

Wash.—^Robbins v. Milwaukee Me¬ 
chanics* Ins. Co., 173 P. 684, 102 
Wash. 539. 

W.Va—Bowman v. Hartford Fire 
Ins. Co., 169 S.B. 448, 118 W.Va 
784. 

Wis.—^Fountain v. Importers* & Ex¬ 
porters* Ina Co. of New York, 252 
N.W. 669, 214 Wis. 656. 

26 C.J. p 88 note 13, p 104 note 47. 

Identity of property 

(1) If the mistake of the parties, 
however, is in the identity of the 
property itself, reformation cannot 
be had, for there has been no meet¬ 
ing of the minds of the parties.— 
Fadden v. Sun Ins. Office, Limited, 
of London, 248 N.W. 62, 124 Neb. 
712. 

(2) Accordingly, it has been broad¬ 
ly stated that a faulty description 
in a policy of fire insurance cannot 
bo reformed,—^Rice v. Norwich Union 
Fire Ins. Soc., 26 A2d 907, 128 N. 
J.Law 314. 

39. U.S.—^Liverpool & London & 
Globe Ins. Co. v. Crosby, C.C.A 
Tenn., 83 F.2d 647, certiorari de¬ 
nied 57 S.Ct. Ill, 299 U.S. 687, 81 
L.Ed. 433—Fidelity-Phenlx Fire 
Ins. Co. V. Crosby, C.C.ATenn., 83 
F.2d 647, certiorari denied 67 S. 
Ct. 112, 299 U.S. 687, 81 L.Bd. 488 
—Carson v. Home Fire & Marine 
Ins. Co., aaAFla, 39 F.2d 60. 
Cal.—Cantlay v. Olds & Stoller Inter- 
Exchange, 7 P.2d 895. 119 Cal.App. 
605. 

Conn.—Back v. People's Nat Fire 
Ins. Co., 116 A 603, 97 Conn. 386. 
Fla.—^Hanover Fire Ins. Co. v. Hlers, 
84 So. 605, 79 Fla. 408. 

IlL—Beddow v. Hicks, 25 N.B.2d 98. 
803 IlLApp. 247. 

La.—Ra n dazzo v. Insurance Co. of 
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State of Pennsylvania, 200 So. 267, 
196 La. 822. 

Twrifth- —^Brlnk v. State Mut Rodded 
Fire Ins. Co. of Michigan, 258 N. 
W. 411, 270 Mich. 49. 

Minn.—^Pelllcano v. Hartford Fire 
Ins. Co., 1 N.W.2d 364, 211 Minn. 
314—Sundln v. County Fire Ins. 
Co. of Philadelphia, 174 N.W. 729, 
144 Minn. 100. 

Neb.—^Fadden v. Sun Ins. Office, Lim¬ 
ited. of London, 248 N.W. 62, 124 
Neb. 712. 

Okl.—^American Ins. Co. v. Jueschke, 
237 P. 686, 110 Okl. 260. 

RI.—Shapiro v. Albany Ins. Co. of 
New York, 188 A 678, 66 R.I. 18. 
Tenn.—^Dickens v. St. Paul Fire & 
Marine Ins. Co., 95 S.W.2d 910, 170 
Tenn. 408. 

Wia—Taluc v. Pall Creek Farmers* 
Mut Fire Ins. Co., 234 N.W. 364, 
203 Wis. 319. 

26 C.J. p 104 note 48. 
Mlsrepresentatiou or oonoealmeut 

(1) Reformation will be denied 
when the misstatement as to owner¬ 
ship was due to misrepresentation 
or concealment on the part of in¬ 
sured.—^Brodie v. Atlas Assur. Co., 
104 So. 620, 622, 158 La. 696, cit¬ 
ing Ck>zpns Juris—26 C.J. p 104 note 
49. 

(2) This is true notwithstanding 
he acted in good faith.—Cushman v. 
New England Fire Ins. Co., 27 A 426, 
65 Vt 669. 

40. La.—Singleton v. First Nat Life 
Ins. Co., App., 160 So. 437. 

Mo.—New York Life Ins. Co. v. Gil¬ 
bert 256 S.W. 148, 215 Mo.App. 
201 . 

Neb.—^Neary v. General American 
Life Ins. Co.. 1 N.W.2d 908, 140 
Neb. 766. 

Ohio.—^Young v. Metropolitan Life 
Ins. Co., 28 Ohio N.P.,N.S., 179. 
Wis.—Schmidt v. Prudential Ins. Co. 
of America, 292 N.W. 447, 235 Wis. 
503. 

26 C.J. p 104 note 45. 

41. U.S.—^Kansas City Life Ins. Co. 
V. Cox, C.C.ATenn., 104 F.2d 321. 

Ala»—Commercial Casualty Ins. Co. 

V. Hosey, 191 So. 843, 238 Ala. 886. 
Ky.—Kentucky Home Mut. Life Ins. 
Co. V. Marshall, 168 S.W.2d 46, 291 
Ky. 120. 

26 C.J. p 104 note 46—32 C.J. p 1140 
note 96 [a] (4)—38 C.J. p 1026 
note [a] (3). 

43. Tenn.—Woodfin v. Neal, 65 S.W. 

2d 212, 16 TenmApp. 481. 

26 C.J. p 103 note 48 Ca]-[c]—82 
aJ. p 1140 note 96 [a]—38 C.J. p 
1025 note 96 [a]. 
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necessary where the policy, when properly construed In 
the light of extrinsic facts, sufficiently shows the true 
agreement of the parties. 

If the policy does not contain the actual contract 
and cannot be construed in accordance with the 
contention of the party complaining, it must be re¬ 
formed before an action at law will lie thereon.^3 
In some instances, however, recovery may be had 
on the policy .without its prior reformation,as 


where insurer has waived or is estopped to rely on 
a breach of a condition in the policy where a 
mistake in the policy has been corrected by mutual 
agreement of the parties;^® or where, despite an 
error, mistake, or misdescription, the policy, when 
properly construed in the light of extrinsic facts, 
sufficiently shows the true agreement of the par- 
ties.^*^ The policy need not be reformed so to em- 


43 . U.S.—Kansas City Life Ins. Co. 
V. Cox, C.C.A.Tenn.. 104 F.2d 821— 
Norwich Union Indemnity Co. v. 
H. Kobacker & Sons Co., C.C.A. 
Ohio, 31 F.2d 411, 87 A.L.R. 1069, 
certiorari denied H. Kobacker & 
Sons Co. v. Norwich Union In¬ 
demnity Co., BO S.Ct. 17, 280 U.S. 
668, 74 L.Ed. 618—Prudential Cas¬ 
ualty Co. V. Miller, Mich., 267 P. 
418, 168 C.C.A. 468. 

^la.—^North Carolina Mut. Life Ins. 
Co. V. Martin, 134 So. 860, 223 
Ala. 104. 

Iowa.—Green v. Phoenix Ins. Co. of 
Hartford, Conn., 263 N.W. 36, 218 
Iowa 1131. 

Md.—^Hurt V. Pennsylvania Thresher- 
men & Farmers* Mut. Casualty Ins. 
Co.. 2 A.2d 402, 175 Md. 403—Bit¬ 
ting v. Home Ins. Co. of New York, 
156 A 320. 161 Md. 56. 

Mich.—Michigan Stamping Co, v. 
Michigan Employers* Casualty Co., 
209 N.W. 104, 235 Mich. 4. 

N.J.—^Hanson v. National Liberty 
Fire Ins. Co. of America, 126 A 
453, 100 N.J.Law 216. reargument 
denied 127 A 43—^Kramer v. West¬ 
ern Asaur. Co., 167 A. 171, 9 N.J. 
Misc. 1261. 

Wash.—Carew, Shaw & Bemasconi, 
V, General Casualty Co. of Ameri¬ 
ca. 65 P.2d 689. 189 Wash. 329. 

32 C.J. p 1142 note 14—26 C.J. p 106 
note 64, p 107 note 81. 

4A U.S.—St. Paul Mercury Indem¬ 
nity Co. of St. Paul v. Long. C.C.A. 
N.J., 85 F.2d 818—American Ins. 
Union v. Lowry, C.C.A.Tex., 62 P. 
2d 209, certiorari denied Lowry v. 
American Ins. Union, 289 U.S. 746, 
63 S.Ct 689, 77 L.Bd. 1491—Amer¬ 
ican Employers* Ins. Co, of Boston, 
Mass., V. Lindquist, D.C.Cal., 43 F. 
Supp. 610—Alliance Ins. Co. v. Bn- 
ders, C.C.AIdaho, 293 F. 485. 

Ala.—^National Life & Accident Ins. 
Co. V. SafTold, 144 So. 816, 225 Ala. 
664. 

Colo.—Northwestern Fire & Marine 
Ins. Co. of Minneapolis, Minn. v. 
Glass, 19 P.2d 489, 92 Colo. 253. 
Kan.—^Elliott v. Bankers' & Shippers' 
Ins. Co. of New York, 21 P,2d 376, 
187 Kan. 492—Holyfleld v. Farmers 
Alliance Ins. Co., 296 P. 710, 132 
Kan. 639—Dlmmitt v. Hartford Ac¬ 
cident & Indemnity Co., 276 P. 800, 
128 Kan. 265. 

Mich.—^Alexander v. Prudential Ins. 


Co. of America, 292 N.W. 476, 293 
Mich. 522. 

Minn.—Logue v. Duchene, 241 N.W. 
51, 185 Minn. 337. 

N.H.—Makowiec v. Prudential Ins. 
Co. of America, 145 A 269, 83 N.H. 
647—A Perley Pitch Co. v. Phoe¬ 
nix Ins. Co., 133 A 840, 82 N.H. 
318. 

N.C.—Mahler v. Milwaukee Mechan¬ 
ics* Ins. Co., 172 S.B. 204, 206 N.C. 
692. 

N.D.—Pipan v. Mtus, Ins. Co., 214 N. 

W. 901, 65 N.D. 685. 

Ohio.—Goodman v. Hoyal Indemnity 
Co., 157 N.B. 311, 24 Ohio App. 357. 
Or.—^Bird v. Central Manufacturers 
Mut. Ins. Co., 120 P.2d 763, 168 
Or. 1. 

Tex.—Superior Fire Ins. Co. of Pitts¬ 
burg, Pa. V. Roberts, Civ.App., 84 
S.W.2d 810—^Huey v. American Nat. 
Ins. Co., Civ.App., 45 S.W.2d 840, 
reversed on other grounds Ameri¬ 
can Nat. Ins. Co. v. Huey, Com. 
App., 66 S.W.2d 690—National Un¬ 
ion Fire Ins. Co. v. Patrick, Civ. 
App., 198 S.W. 1050. 

Wash.—Reynolds v. Canton Ins. Of¬ 
fice, Limited, of Hong Kong, China, 
167 P. 1115, 98 Wash. 425. 

Wis.—^Lumbermen's Nat Bank of 
Menominee, Mich. v. Corrigan, 166 
N.W. 660, 167 Wis. 82. 

32 C,J. p 1142 note 16—26 C.J. p 107 
note 79. 

Meaning of policy not changed 
Court's unnecessarily reforming 
policy to cover accident “arising out 
of’* rather than "by reason of* use 
of horses in connection with in¬ 
sured’s business, has been held not to 
change, in legal effect, the meaning 
of such policy.—^Park Saddle Horse 
Co. V. Royal Indemnity Co., 261 P. 
880, 81 Mont 99. 

Name of insured or henefloiary 

(1) Where a policy is made pay¬ 
able to a person by a wrong name, 
it is not necessary for such person 
to go into equity to have the instru¬ 
ment reformed. 

Ala.—^National Life & Accident Ins. 
Co. V. Saffold, 144 So. 816, 226 Ala. 
664. 

Colo.—^Northwestern Fire & Marine 
Ins. Co. of Minneapolis, Minn., v. 
Glass, 19 P.2d 489, 92 Colo. 253. 
Kan.—^Elliott v. Bankers’ & Shippers’ 
Ins. Co. of New York, 21 P.2d 376, 
137 Kan. 492. 


Mich.—^Alexander v. Prudential Ins. 
Co. of America, 292 N.W. 476, 293 
Mich. 622. 

26 C.J. p 107 note 87-p 108 note 92. 

(2) Where Are Insurer’s local 
agent, with knowledge of change of 
ownership and encumbrances, re¬ 
newed insurance in name of orig¬ 
inal insured, second mortgagee to 
whom policy was assigned after Are 
was entitled to recover without ask¬ 
ing for a reformation of the policy. 
—Mahler v. Milwaukee Mechanics* 
Ins. Co., 172 S.E. 204, 206 N.C. 692. 

(8) Direct proceedings, however, 
to reform a life policy as to the 
beneAciary’s name affords a clearer 
and more adequate remedy than at 
law.—^North Carolina Mut. Life Ins. 
Co. V. Martin, 134 So. 850, 223 Ala. 
104. 

45. U.S.—^American Employers* Ins. 
Co. of Boston, Mass., v. Lindquist. 
D.C.Cal., 43 F.Supp. 610. 

Cal.—^Ames v. Employers Casualty 
Co., 60 P.2d 347, 16 Cal.App.2d 255. 
Mich.—Cappaert v. Emmeo Ins. Co., 

7 N.W.2d 244, 304 Mich. 130. 

N.C.—Mahler v. Milwaukee Mechan¬ 
ics’ Ins. Co., 172 S.E. 204, 208, 205 
N.C. 692, quoting Corpus Juris. 

Or.—^Williams v. PaclAc States Fire 
Ins. Co., 261 P. 258, 269, 120 Or. 
1, citing Corpus Juris. 

32 C.J. p 1142 note 17—26 C.J. p 107 
notes 84-86. 

46. Ala.—Franklin Fire Ins. Co. v. 
Howard, 162 So. 683, 230 Ala. 666, 
citing Corpus Juris. 

Ind.—^Fireman's Fund Ins. Co. v. 
Dunn, 63 N.E, 251, 22 Ind.App, 332. 

47. U.S.—Queen Ins. Co. of Ameri¬ 
ca V. Meyer Milling Co., C.C.A.MO., 
43 F.2d 886, 888, citing Corpus Ju- 
ris. 

Iowa.—^Fucaloro v. Standard Sure¬ 
ty & Casualty Co. of New York, 
280 N.W. 605, 225 Iowa 437. 

Mo.—^Lorenz v. Bull Dog Automo¬ 
bile Ins. Ass’n of Chicago, App., 
277 S.W. 596. 

Neb.—^Bolser v. Fldelity-Phenlx Fire 
Ins. Co., 242 N.W. 261, 123 Neb. 
92. 

Or.—^Williams v. PaclAc States Fire 
Ins. Co., 261 P. 258, 120 Or. 1. 
Pa.—Litto v. Public Fire Ins. Co. of 
Newark, N. J., 167 A 603, 109 Pa, 
Super. 196. 

Tex.—Baker v. Liverpool & London 


1119 



§ 280 


INSURANCE 


44 O.J.S. 


body therein an applicable statute,^^ as the statute 
is a part of the contract without being expressly 
stated therein, as considered infra § 302. A false 
statement of the age of insured in his application 
does not present a case for reformation at the in¬ 
stance of the company.49 

Reformation of the policy and a recovery on it 
as reformed in the same action are discussed in 
Actions § 94 c. 

§ 281. Modification 

A policy or contract of insurance may be changed 
or modified by a new and distinct agreement subsequently 
entered into by the parties or their authorized agents. 

A policy or contract of insurance may be changed 
or modified by a new and distinct agreement sub¬ 


sequently entered into by the parties or their au¬ 
thorized agents.®® The parties may correct a pol¬ 
icy which by mistake, fails to express their real 
agreement,®^ and this may be done even after loss, 
provided the correction does not operate to defeat 
a beneficiary’s right, which has already accrued, to 
the proceeds of such policy.®^ Modification is not 
precluded by a provision in the application for in¬ 
surance,®® or a statutory requirement®^ that the 
policy shall constitute the entire contract; or by 
a clause in the policy prohibiting alteration of its 
conditions except by indorsement by an ofiScer of 
the insurance company.®^ 

Whether the parties have actually altered or mod¬ 
ified a particular policy or contract of insurance 
is a question of fact.®® In order that there may be 


& Globe Ins. Co.. Clv.App.. 275 S. 
W. 316. 

26 C.J. p 107 notes 80. 82. 

XEatters of dascxlptlon 

(1) It is not necessary to reform 
a policy to correct mere matters of 
description.—St. Paul Mercury In¬ 
demnity Co. of St. Paul V. Long, 
C.C.A.N.J., 85 P.2d 848. 

(2) Where wrong motor or serial 
numbers were given in an automo¬ 
bile liability policy, reformation was 
unnecessary where the automobile 
was otherwise properly identified. 
Iowa.—^Fucaloro v. Standard Sure¬ 
ty & Casualty Co. of Now Tork, 
280 N.W. 605, 226 Iowa 437. 

Mo.—^Lorenz v. Bull Dog Automobile 
Ins. Ass'n of Chicago, App., 277 
S.W. 696. 

(3) Beformatlon is not necessary 
to recover on a policy which incor¬ 
rectly states the location of the prop¬ 
erty Intended to be insured. 

Kan.—^HolyfieM v. Farmers* Alliance 
Ins. Co.. 296 P. 710. 132 Kan. 539. 
Neb.—^Bolser v. Fldelity-Phenlx Fire 
Ins. Co., 242 N.W. 261, 128 Neb. 92. 
N.H.—Perley Pitch Co. v. Phoenix 
Ins. Co., 133 A. 340. 82 N.H. 318. 
Va.—^Massachusetts Bonding & Ins. 
Co. V. Piedmont Service Station, 
181 S.E. 397, 401, 166 Va. 167, cit¬ 
ing Corpus Juris. 

26 C.J. p 107 note 82. 

(4) As to this last proposition, 
however, there is authority to the 
contrary. 

Minn.—Collins v. St. Paul Fire & 
Marine Ins. Co., 46 N.W. 906, 44 
Minn. 440. 

Tenn.—Gleason v. Prudential Fire 
Ins. Co., 161 S.W. 1030, 127 Tenn. 
8 - 

48. -Ark.—^Barnett v. Western Assur. 

Co., 220 S.W. 466, 143 Ark. 368. 

40. Iowa.—Dixon v. Northwestern 
Nat. Life Ins. Co., 179 N.W. 886, 
189 Iowa 1268. 

60. Colo.—Light V. Equitable Life 


Ins. Co. of Iowa, 73 P.2d 530, 101 
Colo. 278. 

Conn.—^Allen v. Home Nat. Bank, 180 
A. 498, 120 Conn. 306—^Perrlgo v. 
Connecticut Commercial Travelers* 
Mut Acc. Aas*n, 127 A. 10, 101 
Conn. 648—^Leonard v. Charter Oak 
Life Ins. Co.. 33 A 611, 66 Conn. 
529. 

G£L—State Life Ins. Co. of Indian¬ 
apolis. Ind. V. Tyler, 93 S.E. 415, 
147 Ga. 287, answers to certified 
questions conformed to 94 S.E. 69, 
21 Ga.App. 80. 

Pa.—West V. MacMillan, 162 A 104, 
301 Pa. 344—First Nat Bank v. 
Home Ins. Co., 118 A 17, 274 Pa. 
129. 

Tenn.—^De Rossett Hat Co. v. Lon¬ 
don Lancashire Fire Ins. Co., l83 
S.W. 720, 134 Tenn. 199. 

Tex.—^National Life Ins. Co. of Unit¬ 
ed States V. Eggleston, Clv.App., 
196 S.W. 942, error refused. 

26 C.J. p 108 note 1—32 C.J. p 1142 
note 36—36 C.J. p 1060 note 86. 
General rules apply 
Modification of a contract of in¬ 
surance la governed by rules ap¬ 
plicable to contracts generally.— 
American Bldg. Maintenance Co. v. 
Indemnity Ins. Co. of North America, 
7 P.2d 306, 214 Cal. 608. 

Standard forms 

(1) Statute prescribing standard 
form of policy does not prevent 
amendment of policy, where amend¬ 
ment does not contravene such stat¬ 
ute.—^American Eagle Fire Ins. Co. 
of New Tork v. McKinnon, 286 P. 
183, 36 Arlz. 409. 

(2) Changes may be made In pro¬ 
visions not constituting one of the 
so-called **Stajidard Provisions** re¬ 
quired by statute to be Incorporated 
in the policy.—Jones v. Preferred Ac¬ 
cident Ins. Co. of New York, 276 N. 
W. 897, 226 Wis. 428. 

61. Cal.—^Employers* LiabUity As¬ 
sur. Corporation, Limited, of Lon¬ 
don, England v. Industrial Acci¬ 
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dent Commission of California, 177 
P. 273, 179 Cal. 432. 

62. Cal.—Employers' Liability As¬ 
sur. Corporation, Limited, of Lon¬ 
don, England v. Industrial Accident 
Commission of California, supra. 
Modifloatloa of life Insuzaiioe poL 

ioy, after the death of Insured, mak¬ 
ing the policy correspond to the 
agreement of the parties, is binding 
on the company.—International Or¬ 
der of Twelve of .K. & D. of Tabor 
V. Boswell, Tex. Clv.App., 48 S.W. 
1108. 

63. Neb.—^Bogue v. New Tork Life 
Ins. Co., 173 N.W. 691, 103 Neb. 
668 . 

32 C.J. p 1142 note 36 [a]. 

64. Ala—^Federal Life & Casualty 
Co. V. Robinson, 178 So. 549, 28 Ala 
App. 1, certiorari denied 178 So. 
651, 235 Ala 308. 

N.D.—^Anderson v. Northern & Da¬ 
kota Trust Co., 288 N.W. 662, 69 N. 
D. 571. 

66. Ala.—Christian Benevolent Buri¬ 
al Ass’n V. Thornton, 1 So.2d 8, 241 
Ala 13. 

Tex.—U. S. Fidelity & Guaranty Co. 
V. Taylor, Civ.Appw, 11 S.W.2d 340, 
error refused. 

66. Wash.—^Norris v. China Traders* 
Ins. Co., 100 P. 1026, 62 Wash. 664. 
Pacts h4Ld to constitute modtiloation 
U.S.—^jEtna Life Ins. Co. v. Meyn, 

C. C.AMO., 134 F.2d 246, reversing, 

D. C., Meyn v. .Etna Life Ins. Co., 
46 P.Supp. 143. 

Ala—Federal Life & Casualty Co. v. 
Robinson, 178 So. 661, 235 Ala 308, 
denying certiorari 178 So. 649, 28 
Ala 1—^Day v. Home Ins. Co., 68 
So. 649, 177 Ala 600, 40 L.R.A,N. 
S., 652. 

Cal.—^Votaw v. Farmers Automobile 
Inter-Insurance Exchange, 97 P.2d 
958, 16 Cal.2d 24, 126 AL.R. 538, 
prior opinion 86 P.2d 872, prior 
opinion 76 P.2d 1174, prior opinion, 
App., 65 P.2d 924. 
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a modification, there must be an agreement there- party has a right to modify the contract without the 
for,®*^ supported by a consideration,58 and neither consent of the other party.®*^ The assent of insured 


Ga.—Liverpool & London & Globe 
Ins. Co. V. Georgia Auto & Supply 
Co., 115 S.E. 138. 29 Ga.App. 334. 
Hich.—Cappaert v. Emmco Ins. Co., 
7 N.W.2d 244. 304 Mich. 1.30—John¬ 
son V. State Mut. Hodded Fire Ins. 
Co. of Michigan, 206 N.W. 163, 332 
Mich. 204. 

Tex.—Stadtler v. Southern Surety 
Co., Civ.App., 263 S.W. 681—Na¬ 
tional Life Ins. Co. of U. S. v. Eg¬ 
gleston. Civ.App., 195 S.W. 942, 
error refused. 

W.Va,—Skidmore v. Star Ins. Co. of 
America. 27 S.E.2d 845. 

Facts held Insnfflcient to oonstittite 
modlflcatlon 

U.S.—Uhlmann Grain Co. v. Fidelity 
& Deposit Co. of Maryland, C.C.A. 
Ill., 116 P.2d 106—Surratt v. Fire 
Ass'n of Philadelphia, C.C.A.S.C., 
43 F.2d 467—Burns v. Bankers’ 
Life Co., D.C.Tex., 24 F.2d 714, re¬ 
versed on other grounds, C.C.A., 
Bankers* Life Co. v. Burns, 30 F. 
2d 327—Lovett v. Phoenix Mut. 
Life Ins. Co.. D.C.R.I., 44 P.Supp. 
888—Alexander v. General Ins. Co. 
of America, D.C.Cal., 22 P.Supp. 
167. 

Ala.—Kelly v. Metropolitan Life Ins. 

Co., 156 So. 622, 229 Ala. 70. 

Cal.—Southern Pac. Co. v. Feldman, 
77 P.2d 288, 25 Cal.App.2d 206— 
nine V. State Life Ins. Co. of In¬ 
dianapolis, Ind., 36 P.2d 1042, 140 
Cal.App. 657. 

III.—Palmer v. Bull Dog Auto Ins. 
Ass’n, 128 N.E. 490, 294 Ill. 287 
—Qianola v. U. S. Underwriters 
Co., 260 Ill.App. 800. 

Iowa.—Chambers v. Home Mut. Ins. 

Ass'n, 242 N.W. 30, 214 Iowa 1353. 
Kan.—Kimmi v. Brown County 
Farmers* Mut. Fire Ins. Co., 11 P. 
2d 706, 135 Kan. 555. 

Ky.—Fidelity & Ca.sualty Co. of New 
York v. Bass, 71 S.W.2d 452, 254 
Ky. 246. 

Minn.—^Haley v. Sharon Tp. Mut. 
Fire Ins. Co., 179 N.W. 896, 147 
Minn. 100. 

Miss.—New York Life Ins. Co. v. 
Gresham, 154 So. 647, 170 Mis-s. 
211 . 

N.H.—A. Perley Pitch Co. v. Phoenix 
Ins. Co., 133 A. 340, 82 N.H. 318. 
N.Y.—Manson v. New York Life Ins. 
Co., 243 N.Y.S. 679, 229 App.Div. 
670. 

N.C.—Burnett v. Palmer-Llpe Paint 
Co., 4 S.B.2d 507, 216 N.C. 204. 
Tex.—Moffett v. Employers* Liability 
Assur. Corporation, Civ.App., 286 S. 
W. 608. 

Wash.—M. R. Smith Lumber & Shin¬ 
gle Co. V. Netherlands Fire & Life 
Ins. Co., 238 P. 566, 136 Wash. 547. 
32 C.J. p 1143 note 37 [b]—36 C.J. p 
1060 note 89. 

57. U.S.—Meyn v. .ffltna Life Ins. 
44C.J.S.-71 


Co., D.C.MO., 46 P.Supp. 143, 146, 
quoting Corpus Juris, and reversed 
on other grounds, C.C.A., .^tna 
Life Ins. Co. v. Meyn. 134 F.2d 246. 
Mich.—Equitable Trust Co. v. East¬ 
ern Michigan Farmers* Mut. Fire 
Ins. Co., 296 N.W. 301, 296 Mich. 
392. 

Wash.—M. R. Smith Lumber & Shin¬ 
gle Co. v. Netherlands Fire & Life 
Ins. Co., 238 P. 565, 135 Wash. 647. 
Wls.—Park Palls State Bank v. Fi¬ 
delity & Deposit Co. of Maryland. 
240 N.W. 164, 206 Wis. 413. 

32 C.J. p 1143 note 38. 

Ueeting' of minds 

The minds of the parties must 
meet as to the proposed modifica¬ 
tion.—Meyn v. .ffltna Life Ins. Co., 
D.C.MO., 46 P.Supp. 143, reversed on 
other grounds. C.C.A., .ffltna Life Ins. 
Co. V. Meyn, 134 F.2d 246. 

Offer and aooeptaaoe 
An offer and acceptance thereof 
is essential. 

Cal.—^American Bldg. Maintenance 
Co. V. Indemnity Ins. Co. of North 
America, 7 P.2d 306, 214 Cal. 608. 
Wis.—Park Falls State Bank v. Fi¬ 
delity & Deposit Co. of Maryland, 
240 N.W. 164, 206 Wis. 413. 

32 C.J. p 1143 note 38 [a]. 

58. U.S.—^Maryland Casualty Co, v. 
First Nat. Bank, C.C.A.Tex, 82 F, 
2d 466, certiorari denied 57 S.Ct. 
12, 299 U.S. 549, 81 L.Ed. 405. 

Ala.—^Hartford Fire Ins. Co. v. 

Aaron, 147 So. 628, 226 Ala. 430. 
Md.—Bower & Kaufman v. Bothwell, 
136 A. 892, 152 Md. 392, 52 A.L.R. 
158. 

Mo.—Baker v. Sovereign Camp, W. O. 
W., 116 S.W.2d 613, 617, 283 Mo. 
App. 13, citing OorpuB Juris —Rice 
v. Provident Life & Accident Ins. 
Co., 102 S.W.2d 147, 231 Mo.App. 
560. 

N.Y.—Metzger v. ^tna Ins. Co„ 240 
N.Y.S. 749, 229 App.Div. 2. 

32 C.J. p 1143 note 39—26 C.J. p 108 
notes 6, 7. 

Couslderatiou held sufllcleut 

(1) Acceptance of reduced insur¬ 
ance by Insured.—^Hoffman v. North¬ 
western Nat. Ins. Co., App., 38 S.W. 
2d 730, opinion quashed in part on 
other grounds State ex rel. North¬ 
western Nat, Ins. Co. v. Trimble, 18 
S.W.2d 21, 322 Mo. 1286. 

(2) Employer's promise to pay all 
premiums under group Insurance 
plan.—Neely v. Sun Life Assur. Co. 
of Canada, 169 S.W.2d 722, 203 Ark. 
902. 

(3) Mutual promises of insurer 
and mortgagee of insured property. 
—Prudential Ins. Co. of America v. 
Paris Mut. Fire Ins. Co., 250 N.W. 
851, 213 Wis. 63. 

(4) Reliance by insured on bind- 

1121 


Ing effect of insurance contract as 
modified.—Hartford Fire Ins. Co. v. 
Aaron, 147 So. 628, 226 Ala. 430. 

(6) Retention of premium by in¬ 
surer.—Orient Ins. Co. v. Peacock, 
166 So. 724, 115 Fla. 526. 

(6) Receipt of larger premium by 
insurer and avoidance of danger of 
immediate cancellation by insured.— 
Metzger v. ^tna Ins. Co., 240 N.Y.S. 
749, 229 App.Div. 2. 

(7) Waiver by insurer of its right 
to cancel policy.—^Massachusetts 
Bonding & Ins. Co. v. Florence, Tex. 
Civ.App., 216 S.W. 471. 

(8) Other examples of suffleient 
consideration see 82 C.J. p 1143 note 
89 [a]. 

Consideration held lacking or instif- 
ILclent 

(1) Generally. 

U.S.—^Maryland Casualty Co. v. First 
Nat Bank, C.C.A.Tex., 82 F.2d 466, 
certiorari denied 57 S.Ct. 12, 299 
U.S. 549, 81 L.Ed. 406. 

Md.—Bower & Kaufman v. Bothwell, 
136 A. 892, 152 Md. 392, 52 A.L.H. 
158. 

Mo.—Baker v. Sovereign Camp, W. O. 
W., 116 S.W.2d 613, 233 Mo.App. 
13—Rice V. Provident Life & Ac¬ 
cident Ins. Co., 102 S.W.2d 147, 281 
Mo.App. 560. 

Wash.—Grand Lodge of Scandinavi¬ 
an Fraternity of America, Dist. No. 
7 V. U. S. Fidelity & Guaranty Co., 
98 P.2d 971, 2 Wash.2d 661. 

(2) Mere forbearance by the com¬ 
pany to cancel the policy without a 
definite agreement not to cancel is 
not sufficient consideration for a 
modification of the policy.—Bassl v. 
Springfield Fire & Marine Ins. Co., 
208 P. 154, 57 Cal.App. 707. 

69. U.S.—Meyn v. .®tna Life Ins. 
Co., D.C.MO., 46 F.Supp. 143, 145, 
quoting Corpus Juris, and reversed 
on other grounds, C.C.A., Mina. 
Life Ins. Co. v. Meyn. 134 F.2d 246. 
Cal.—^American Bldg. Maintenance 
Co. V. Indemnity Ins. Co. of North 
America, 7 P.2d 305, 214 Cal. 608. 
Gcu—Liner v. Traveler’s Ins. Co., 180 
S.E. 383. 385, 50 Ga.App. 643, cit¬ 
ing Corpus Juris. 

Ill.—^York V. Central Illinois Mut. 
Relief Ass’n. 173 N.E. 80, 340 Ill. 
596, affirming 256 Ill.App. 8—^Hen¬ 
derson V. Bankers Life & Casualty 
Co., 64 N.E.2d 832, 323 IlLApp. 
69. 

Iowa.—^Farmers* Mutual Hail Ins. 
Ass’n V. Slattery, 88 N.W. 949, 115 
Iowa 410. 

Okl.—^Liverpool & London & Globe 
Ins. Co. V. McLaughlin, 174 P. 248, 
70 Okl. 237. 

Tex—^Monarch Mut Life Ins. Co. v. 
Aldrete, Civ.App., 149 S.W.2d 1091, 
error dismissed, Judgment correct 
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to a modification of the terms of a life insurance 
policy will not be binding on the beneficiary with¬ 
out his consent,®® unless authorized by the original 
contract.®^ 

Unless provided otherwise by statute,®2 or by the 
contract of insurance itself,®® the modification may 
be made by an oral agreement,®4 or by writings sep¬ 
arate from the original contract.®® According to 
some authority, modification may be by oral agree¬ 
ment, notwithstanding a provision in the policy re¬ 
quiring that changes therein be made in writing.®® 
The customary method is by written agreement.®*^ 

—^American Nat. Ins. Co. v. Brlgga, 

Clv.App., 70 S.W.2d 491, error dis¬ 
missed. 

Wash.—Grand Lodge of Scandinavi¬ 
an Fraternity of America, Dlst. No. 

7, V. U. S. Fidelity & Guaranty Co., 

98 P.2d 971, 976, 2 Wash.2d 561, 
citing CoipiLS Juris. 

82 C.J. p 1143 note 41. 

Material alteration by insured alone 
as invalidating policy see Altera¬ 
tion of Instruments $ 44 g. 

Assent of Insured Aeld not sliovn 
Qa-—^Llner v. Traveler's Ins. Co., 180 
S.E. 383, 50 GclApp. 648. 

Mass.—^Morse v. Fraternal Acc. Ass*n, 

77 N.B. 491, 190 Mass. 417, 112 
Am.S.R. 887. 

By-laws reanlzlAJ notloe to Insured 
Provision of mutual fire insurance 
association's by-laws that property 
should be insured until applicant was 
notified of modification is applicable 
to transfers of existing policies.— 

Glogowskl V. Erie & Niagara County 
Farmers' Ins. Ass'n, 216 N.Y.S. 64, 

216 App.Div. 664. 

Standard policies 

Standard policies, or statutes pre¬ 
scribing them, will not be so con¬ 
strued as to render the contract lack¬ 
ing in mutuality by making it bind¬ 
ing on Insured and subject to be 
changed at will by the company.— 

Bassi v. Springfield Fire & Marine 
Ins. Co.. 208 P. 164, 67 CaLApp. 707. 

60. Ohio.—Union Cent. Life Ins. Co, 

V. Buxer, 67 N.E. 66, 62 Ohio St. 

886, 49 L.R.A. 737. 

61. Ohio.—^Union Cent. Life Ins. Co. 

V. Buxer, supra. 

62. Ga.—Simonton v. Liverpool, Lon¬ 
don and Globe Ins. Co., 61 Ga. 76. 

63. U.S.—Adalian's, Inc. v. Fidelity- 
Phenlx Fire Ins. Co. of New York, 

C.C.A.Fla., 81 F.2d 226. 

Beasonableiiess of reaulremeiit 

(1) A provision requiring that 
changes be in writing is reasonable. 

U.S.—Adalian's, Inc. v. Fldelity-Phe- 
nlx Fire Ins. Co. of New York, C.C. 

A.Fla., 81 F.2d 226. 

Pa—^Thomas v. Employers' Liability 
Assur. Corporation, Limited, of 
London, England. 185 A. 614, 288 
Pa 825. 


Construction; operation and effect. A contract 
or policy of insurance when changed or modified by 
the parties thereto becomes a new agreement,®® 
which takes the place of the old,®® becomes binding 
on both parties,"^® is to be construed in favor of 
insured when ambiguous,and is to be given effect 
in accordance with the terms of the contract or pol¬ 
icy as modified.'^® However, except in so far as 
the terms of the old policy are intended to be 
changed, the terms of the old agreement may re¬ 
main unaffected.*^® 

Group insurance. According to some authority a 

U.S.—Laclede Fire-Brick Mfg. 
Co. V. Hartford Steam-Boiler In¬ 
spection & Ins. Co., Mo., 60 F. 361, 
9 C.C.A. 1. 

Slder not ‘*l 2 unirano« policy” 

A rider whereby insurer agreed to 
insure the interest of a mortgagee 
is not an “Insurance poliosr*’ within 
Insurer's by-laws requiring policy to 
be signed by president and secretary. 
—Prudential Ins. Co. of America v. 
Paris Mut. Fire Ins. Co., 250 N.W. 
861, 213 Wis. 63. 

Seal not required 

Ohio.—Gates v. Home Mutual Life 
Ins. Co., 6 Ohio Dec., Reprint, 813, 

4 Am.L.R. 895. 

68. Iowa.—^Hawkeye Clay Works v. 
Globe & Rutgers Fire Ins. Co., 211 
N.W. 860, 202 Iowa 1270. 

Wis.—^Prudential Ins. Co. of America 

V. Paris Mut. Fire Ins. Co., 260 N. 

W. 861, 213 Wis. 63. 

26 C.J. p 109 note 12. 

69. loweu—Hawkeye Clay Works v. 
Globe & Rutgers Fire Ins. Co., 211 
N.W. 860, 202 lov/a 1270. 

La.—^Edwards v. National Life & Ac¬ 
cident Ins. Co., App., 11 So.2d 126, 
affirmed 12 So.2d 708. 

26 C.J. p 109 note 12 [al. 

70. N.Y.—^Metzger v. .ffltna Ins. Co., 
240 N.Y.S. 749, 229 App.Div. 2. 

7L U.S.—^American Surety Co. of 
New York v. ’ Normandy State 
Bank, C.C.A.Mo.. 108 P.2d 819. 

78. U.S.—American Surety Co. of 
New York v. Normandy State 
Bank, supra. 

Ariz.—^American Eagle Fire Ins, Co. 
of New York v. McKinnon, 286 P. 
183, 36 Ariz. 409. 

73. U.S.—^American Alliance Ins. Co. 
V. Brady Transfer & Storage Co., 
C.C.A.Iowa, 101 P.2d 144. 

Cal.—^Alvey v. Continental Ins. Co., 
83 P. 286, 2 CaLApp. 263. 

Iowa.—Hawkeye Clay Works v. 
Globe & Rutgers Fire Ins. Co., 211 
N.W. 860, 202 Iowa 1270. 

N.Y.—Metzger v. .ffltna Ins. Co., 240 
N.Y.S. 749, 229 App.Div. 2. 

Coverage 

Where liability policy, as original¬ 
ly written, covered all goods in 


(2) Stipulation in policy that no 
change thereon, or change or waiver 
of any terms or conditions, shall be 
valid unless Indorsed thereon and 
signed by executive officer of insurer 
Is also reasonable.—U. S. Casualty 
Co. V. Medcalf & Thomas, Tex.Civ. 
App., 272 S.W. 639. 

64. Ala.—^Hartford Fire Ins. Co. v. 
Aaron. 147 So. 628. 630, 226 Ala. 
430, citing Corpus Juris. 

Ariz.—^American Eagle Fire Ins. Co. 
of New York v. McKinnon, 286 P. 
183, 36 Ariz. 409. 

Ky.—^Massachusetts Mutual Life Ins. 
Co, V. Sexton. 74 S.W.2d 206, 266 
Ky. 309. 

Mo.—OfCutt V. National Fire Ins. Co. 
of Hartford, Conn., App., 278 S< 
W. 161. 

Tex.—Canfield v. Newman, Civ.App., 
265 S.W. 1062. 

Wis.—Klvlniemi v. Hildenbrand, 231 
N.W. 262, 201 Wis. 619. 

82 C.J. p 1148 note 46—26 C.J. P 
108 note 2. 

Treated as wrlthig 

Oral request by Insured under a 
fire policy for coverage on removal of 
Insured property to new location, not 
being In dispute, may be treated as 
if In writing.—A. Perley Fitch Co. v. 
Phoenix Ins. Co., 188 A. 340, 82 N.H. 
318. 

65. Miss.—^Penn Mutual Life Ins. Co. 
V. Weathersby, IS So.2d 628. 

Tex.—^Texas Nat. Fire Ins. Co. v. 
White, Blakeney & Puller Dry 
Goods Co., Civ.App., 165 S.W. 118. 
Wis.—Pox V. Masons' Fraternal Ac¬ 
cident Ass'n, 71 N.W. 868, 96 Wis. 
390. 

26 C.J. p 108 note 6. 

Standard policy 

Under some statutes It is held that 
stipulations, changes, or waivers may 
not be made in provisions of a stand¬ 
ard policy after it is issued unless 
they are attached to the policy.— 
Hight V. Maryland Ins. Co., S.D.. 10 
N.W.2d 285. 

68. Va.—^Zurich General Accident & 
Liability Ins. Co. v. Baum, 166 S. 
E. 618, 169 Va. 404. 

26 C.J. p 108 note 3. 
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contract or policy of group insurance may be modi¬ 
fied by insurer and the employer without the assent 
of the employee.74 There exists, however, author¬ 
ity to a contrary effect,76 and under particular cir¬ 
cumstances attempted modification or changes made 
by insurer and the employer without the consent 
of the employee have been held ineffective.7® Mod¬ 
ification by insurer and the employer when assented 
to by the employee is, of course, binding on him and- 


§ 2S2 

his beneficiary,77 as is a modification made by re¬ 
quest of the employee himself.76 

§ 282 . -Powers of Agents and Brokers 

In the absence of a waiver or estoppel, In order that 
an agent, broker, or other representative may bind either 
the company or Insured by a modification of a policy or 
other contract of Insurance, it Is essential that he possess 
the requisite authority. 

In order that an agent, broker, or other insurance 
representative may bind either the insurer79 or the 


transit, indorsements providing for a 
specified additional insurance in par¬ 
ticular freight terminals did not 
impair or cancel the Insurance as 
originally written, with respect to 
coverage of goods in terminals.— 
American Alliance Ins. Co. v. Bra¬ 
dy Transfer & Storage Co., C.C.A. 
Iowa, 101 P.2d 144. 

74. Ark.—Neely v. Sun Life Assur. 
Co. of Canada, 159 S.W.2d 722, 203 
Ark. 902. 

N.J.—^Kloldt V. Metropolitan Life 
Ins. Co., 16 A.2d 274, 18 N.J.Misc. 
661. 

75. Okl.—AStna Life Ins. Co. v. Wil- 
.son. 123 r.2d 656, 190 Okl. 363. 

Excluding part of employees 

Employer which has insured all of 
its employees engaged in its general 
business throughout state with a 
certain Insurance company cannot, by 
private oral agreement, exclude part 
of employees engaged on a designat¬ 
ed Job from benefit of such policy.— 
Texas Employers’ Ins. Ass’n v. Jones, 
Tex.Civ.App., 70 S.W.2d 1014, error 
dismissed. 

Sohednl# rates 

Under group policy containing pro¬ 
vision for renewals by payment of 
agreed premium for term of one year 
for each renewal, insurer and em¬ 
ployer are not authorized, without 
consent of employee, to alter sched¬ 
ule rates of insurance during contin¬ 
uance of original policy or of any 
renewal thereof.—^Williams v. John 
Hancock Mut. Life Ins. Co., 277 N.Y. 
S. 429, 154 Misc. 604, reversed on 
other grounds 283 N.T.S. 87, 245 App. 
Dlv. 685, reargument denied 285 N. 
Y.S. 840, 246 App.Div. 891. 

78. After employee’s Oisabllity 
Cal.—^Wright v. Prudential Ins. Co. of 
America, 80 P,2d 752, 27 Cal.App. 
2d 195. 

Ga.—Liner v. Travelers Ins. Co., 180 
S.E. 383, 60 Ga.App. 643. 

Ox employee’s veoelvlxg oertlfioate 
axd maldxg coxtribxtions 
Okl.—^^tna Life Ins. Co. v. Wilson, 
123 P.2d 656, 190 Okl. 363. 

77. Ark.—Neely v. Sun Life Assur. 
Co. of Canada. 169 S.W.2d 722, 203 
Ark. 902. 

Bexeflclary’s censext xot regnired 
Under group life policy, whereby 


insured has the right to change the 
beneficiary at any time without his 
consent or knowledge, insured may 
consent to modification of the policy 
without consent of the beneficiary. 
—Neely v. Sun Life Assur. Co. of 
Canada, supra. 

Votloe 

Pa.—Crawley v. John Hancock Mut. 
Life Ins. Co.. Com.Pl., 92 Plttsb. 
Leg.J. 366. 

78. Mo.—Crawford v. Metropolitan 
Life Ins. Co., App., 167 S.W.2d 916. 

Person alleged to be Insane 
Where amount of insurance under 
group policy was reduced at written 
request of employee who was not un¬ 
der guardianship although allegedly 
insane at time request was made, the 
employee's reduction of amount was 
not “void,” but at most merely “void¬ 
able,” and hence beneficiary who fail¬ 
ed to prove that original coverage 
had been continued over the time 
that employee became totally and 
permanently disabled could not re¬ 
cover the original amount of the in¬ 
surance.—Crawford v. Metropolitan 
Life Ins. Co., supra. 

79. U.S.—Curacao Trading Co. v. 
Federal Ins. Co,. C.C.A.N.Y., 187 
P.2d 911, affirming, D.C., 60 P.Supp. 
441_-New York Life Ins. Co. v. 
Chapman. C.C.A.MO., 132 P.2d 688, 
certiorari denied 63 S.Ct. 1168, 319 

U. S. 749, 87 L.Ed, 1704—Adalian's, 
Inc., v. Pidelity-Phenlx Fire Ins. 
Co. of New York, aC.A.Pla., 81 
P.2d 226—Standard Accident Ins. 
Co. V. Simpson, C.C.A.S.C., 64 P. 
2d 683, certiorari denied Carolina 
Contracting Co. v. Standard Acc. 
Ins. Co., 54 S.Ct. 123, 290 U.S. 688, 
78 L.Ed. 693—Alexander v. Gen¬ 
eral Ins. Co. of America, D.C.Cal., 

I 22 P.Supp. 167. 

Ala.—Liberty Nat. Life Ins. Co. v. 
Staggs, 6 So.2d 432, 242 Ala. 363— 
Christian Benevolent Burial Ass'n 

V. Thornton, 1 So.2d 8, 241 Ala. 
13. 

Cal.—Southern Pac. Co. v. Feldman, 
77 P.2d 288, 26 Cal.App.2d 206— 
Shortridge v. Hipollto Co., 800 P. 
467, 114 Cal.App. 682. 

Ga.—^Hardware Mut. Casualty Co. v. 
Collier, 25 S.B.2d 136, 69 Ga.App. 
235. 


Ill.—Beddow v. Hicks, 26 N.B.2d 93, 
803 IlLApp. 247. 

Kan.—Pratt v. Mutual Life Ins. Co. 
of New York, 146 P.2d 113, 157 
Kan. 710—West v. Metropolitan 
Ilife Ins. Co., 61 P.2d 918, 144 Kan. 
444. 

La.—Community Stores of Louisiana 
V. Associated Indemnity Corpora¬ 
tion, App., 144 So. 909. 

Md.—Prudential Ins. Co. of America 
V. Brockman, 175 A. 888, 167 Md. 
616. 

Mich.—Dobranski v, Lincoln Mut. 
Casualty Co., 266 N.W. 607, 276 
Mich. 1. 

Minn.—Pauli v, Columbian Nat. Fire 
Ins. Co., 213 N.W. 689, 171 Minn. 
118. 

Miss.—St. Paul Mercury & Indemnity 
Co. v. Ritchie. 198 So. 741, 190 
Miss. 8. 

N.H.—Great American Indemnity Co. 
of New York v. Richard, 5 A.2d 
674. 90 N.H. 148. 

N.Y.—Manson v. New York Life Ins. 
Co., 243 N.y.S. 579, 229 App.Div. 
670—Glogowski v. Brie & Niagara 
County Farmers' Ins. Ass'n, 216 
N.Y.S. 64, 216 App.Div. 664—Mad¬ 
sen V. Prudential Ins. Co. of Amer¬ 
ica, 35 N.Y.S.2d 607. 

Or.—Craswell v. Biggs. 86 P.2d 71, 
160 Or. 547. 

Tex.—Massachusetts Bonding & In¬ 
surance Co. V. Wooley, Clv.App., 
179 S.W.2d 329—^Texas Llf& Ins. 
Co. V. Shuford, Clv.App., 131 S.W. 
2d 118—^American Indemnity Co. ▼. 
Higgenbotham, Clv.App., 52 S.W.2d 
663. 

32 C-I. P 1143 note 49—26 C.J. p 108 
note 8, p 109 notes 11, 13. 

I 

Vxder statutes restzietlxg powers of 
ixsurer’s agents 

N.C.—Graham v. Mutual Life Ins. 
Co. of New York. 97 S.B. 6. 176 N. 
C. 313. 

Tex.—Indianapolis Life Ins. Co. v. 
Powell, 127 S.W.2d 172, 188 Tex. 
647, reversing, Civ.App., 104 S.W.2d 
157—Sanchez v. American Nat Ins. 
Co., Civ.App.. 40 S.W.2d 240. 

Dual agency 

Where dual agency had ceased to 
exist when policy was modified, pri¬ 
or existence of dual agency did not 
relieve insurer of liability as prin¬ 
cipal.—^Hawkeye Clay Works v. Globe 
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insured®® by a modification of a policy or other con¬ 
tract of insurance, it is of course essential that he 
possess the requisite authority. If he does not pos¬ 
sess such authority in order for the contract as 
modified to be binding, it is essential that the unau- 


44 C. J. S. 

thorized act of such representative be ratified by 
the purported principal,or that he be estopped to 
deny that the person purporting to act for him pos¬ 
sessed the requisite authority.®* 


INSURANCE 


& Rutgers Fire Ins. Co., 211 N.W. 
860, 202 Iowa 1270. 

Paxtlcnlar powers 

(1) Power to enlarge liability un¬ 
der surety bonds already executed by 
surety company is not one of ordi¬ 
nary or Incidental powers of its 
agents.—Standard Accident Ins. Co. 
V. Simpson. C.C.A.S.C.. 64 F.2d 688. 
certiorari denied Carolina Contract¬ 
ing Co. y. Standard Acc. Ins. Co., 64 
S.Ct 123, 290 U.S. 688, 78 l..Rd. 693. 

(2) There Is no implied authority 
-in an agent of an Insurance com¬ 
pany to set aside its written policy 
in a limited amount by substituting 
a verbal contract in an unlimited 
amount without additional premium. 
—Meegan v. Illinois Surety Co., 193 
S.W. 899, 196 Mo.App. 423. 

Persons h^d or presumed to possess 
authority 

(1) General agent. 

U.S.—^New Tork Life Ins. Co. v. 
Chapman, C.C.A.M 0 ., 132 F.2d 688, 
certiorari denied 68 S.Ct. 1158, 319 

U. S. 749, 87 L.Ed. 1704—Home Ins. 
Co. of New Tork v. Sullivan Ma¬ 
chinery Co., C.C,A.Okl., 64 F.2d 765, 
certiorari denied 64 S.Ct. 61, 290 U. 
S. 633, 78 L.Bd. 561—Globe & Rut¬ 
gers Fire Ins. Co. v. Baylen St. 
Wharf Co., C.C.A.Fla., 38 F.2d 197. 

Ala.—^Hartford Fire Ins. Co. v. Aar¬ 
on, 147 So. 628, 226 Ala. 430. 

Ga.—^Independence Indemnity Co. v. 
Industrial Realty Co., 168 S.E. 122, 
46 Ga.App. 637, affirmed 172 S.E. 
38, 178 Ga. 45. 

Mich.—Cappaert v. Emmco Ins. Co., 
7 N.W.2d 244, 304 Mich. 130. 

Miss.—^Hartford Fire Ins. Co. v. J. 
R. Buckwalter Lumber Co., 77 So. 
798, 116 Mias. 822. 

32 C.J. p 1143 note 49 [b]—26 C.J. p 
88 note 14. p 108 note 8 [a]. 

(2) Clerk.—^Barone v. .fflitna Life 
Ins. Co., 183 N.E. 900, 260 N.Y. 410, 
affirming 266 N.T.S. 221, 235 App.Div. 
769. 

(3) Other persons. 

Ill.—Glanola v. U. S. Underwriters 
Co.. 260 IlLApp. 300. 

Mo.—^Hoffman v. Northwestern Nat. 
Ins. Co., App., 88 S.W.2d 780, opin¬ 
ion Quashed in part on other 
grounds State ex rel. Northwestern 
Nat. Ins. Co. v. Trimble, 18 S.W.2d 
21, 322 Mo. 1236. 

Tex.—^U. S. Fidelity & Guaranty Co. 

V. Taylor. Clv.App., 11 S.W.2d 340, 
error refused. 

Wia.—^Prudential Ins. Co. of America 
V. Paris Mut. Fire Ins. Co., 250 
N.W. 851, 213 Wia. 68. 

82 C.J. p 1143 note 49 [a]. 


Persons held not to possess authois 
Ity 

<1) Claim adjuster.—St. Paul Mer¬ 
cury & Indemnity Co. v. Ritchie, 198 
So. 741, 190 Miss. 8. 

(2) Soliciting agent. 

U.S.—Century Ins. Co. v. First Nat. 
Bank. C.C.A.Tex.. 102 P.2d 726, 
certiorari denied First Nat. Bank 
V. Century Ins. Co., 60 S.Ct. 84, 
308 U.S. 670, 84 L.Bd. 478—Carter 
V. Thornton, C.C.A.Ark.. 93 F.2d 
629. 

Ala.—Liberty Nat. Life Ins. Co. v. 
Staggs, 6 So.2d 432, 242 Ala. 363— 
Christian Benevolent Burial Ass’n 

V. Thornton, 1 So.2d 8, 241 Ala. 13. 
Ark.—^Home Ins. Co. of New Tork v. 

Cole, 115 S.W.2d 267, 196 Ark. 1002 
—Sadler v. Fireman’s Fund Ins. 
Co., 47 S.W.2d 1086, 186 Ark. 480. 
Kan.—^Dwlnnell v. Acacia Mut. Life 
Ins. Co., 126 P.2d 221, 155 Kan. 464. 
Miss.—^Travelers* Fire Ins. Co. v. 

Price, 152 So. 889, 169 Miss. 531. 
Mo.—^Bennett v. Royal Union Mut 
Life Ins. Co., 112 S.W.2d 134, 146, 
232 Mo.App. 1027, citing Corpus Ju¬ 
ris. 

N.H.—Great American Indemnity Co. 
of New Tork v. Richard, 5 A 2d 
674, 90 N.H. 148. 

Pa—Thomas v. Employers* Liability 
Assur. Corporation, Limited, of 
London, England, 185 A 614, 288 
Pa 825. 

Tex.—Indianapolis Life Ins. Co. v. 
Powell, 127 S.W.2d 172, 133 Ter. 
547, reversing. Civ.App., 104 S.W. 
2d 157—^Mulkey v. Traders & Gen¬ 
eral Ins. Co., Civ.App., 93 S.W.2d 
682, error refused. 

32 C.J. p 1143 note 49 [c] (2). 

(3) General agent, in view of pro¬ 
visions in policy. 

U. S.—Adalian's, Inc., v. Fidellty-Phe- 
nlx Fire Ins. Co. of New Tork, C. 
C.AFla., 81 F.2d 226. 

Ga—Galnous v. Georgia Casualty 
Co.. 130 S.E. 640, 84 GaApp. 562. 

(4) Agency director.—^Manson v. 
New York Life Ins. Co., 243 N.T. 
S. 679, 229 App.Dlv. 670. 

(6) Escrow clerk of bank.—^Allen 

V. Merchants’ Fire Assur. Corpora¬ 
tion of New York, 36 P.2d 546, 179 
Wash. 189. 

(6) Other persons. 

U.S.—^Alexander v. General Ins. Co. 
of America, D.C.Cal., 22 F.Supp. 
167. 

Neb.—^Baird v. Union Mut. Life Ins. 
Co., 173 N.W. 686. 103 Neb. 609, 
modified on other grounds 177 N. 

W. 166, 104 Neb. 862,'and following 
Kaley v. Northwestern Mut Life 
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Ins. Co., 166 N.W. 266, 102 Neb. 
135. 

Pa—^Kash v. Sun Life Assur. Co. of 
Canada, 14 A2d 214, 140 PaSuper. 
478. 

32 C.J. p 1143 note 49 [c]. 

Sa Okl.—Georgia Home Ins. Co., Co¬ 
lumbus, Ga., V. Choctaw Cotton Oil 
Co.. 6 P.2d 162, 158 Okl. 194. 

32 C.J. p 1148 note 50. 

Notioe to Insured 

Generally, change made in policy 
by agent acting within scope of au¬ 
thority from Insured, is binding on 
him, although no notice thereof is 
given to him.—Georgia Home Ins. 
Co., Columbus, Ga, v. Choctaw Cot¬ 
ton Oil Co., supra 

8L Vt.—Wood V. Rutland & Addi¬ 
son Mutual Fire Ins. Co., 31 Vt. 
652. 

BatUloatlon binfling insurer 
Vt—^Wood V. Rutland & Addison 
Mutual Fire Ins. Co., supra. 

26 C.J. p 109 note 14. 

82.* U.S.—Standard Accident Ins. Co. 
V. Simpson, C.C.AS.C., 64 F.2d 683. 
certiorari denied Carolina Con¬ 
tracting Co. V. Standard Acc. Ins. 
Co., 64 S.Ct 128, 290 U.S. 688, 78 
L.Ed. 593. 

32 C.J. p 1148 note 60 [b]. 

Assumption of authority . 

That Insurer’s agent assumed to 
exercise certain authority is no 
ground for insured’s reliance on 
agent's possession of such authority. 
—Standard Accident Ins. Co. v. 
Simpson, supra 
Waiver by insurer 

"A provision of a policy may be 
altered by a course of dealings be¬ 
tween the insurer, through its au¬ 
thorized agent and the Insured, 
which amounts to a waiver of or a 
deviation from its terms.”—^Adams 
V. Washington Fidelity Nat. Ins. Co., 
178 S.E. 247, 48 GaApp. 763. 
insurer held estopped to deny au¬ 
thority 

La—^McTagrue v. Life Ins. Co. of Vir¬ 
ginia App., 166 So. 663. 

Mich.—^Don G. McAfee, Inc., v. Great 
American Indemnity Co., 286 N.W. 
189, 289 Mich. 148. 

Pa—Thomas v. Employers* Liability 
Assur. Corporation, Limited, of 
London, England, 136 A 614, 288 
Pa 826. 

Xnsurer held not estopped to deny 
authority 

Mich.—Wells v. Prudential Ins. Co. 
of America 214 N.W. 308, 239 Mich. 
92. 

N.H.—Great American Indemnity Co. 
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I. RENEWALS 
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§ 283 . In General 

a. General rules 

b. Form of renewal generally 

c. Delivery and acceptance 

d. Actions for breach of contract to re¬ 

new 

a. General Rules 

A renewal is a new contract, although It will be re¬ 
garded as an extension of the existing contract where 
this appears to be the intention of the parties. It must 
have ail the essentials of a Valid contract, such as mutual 
assent and a new consideration. The right or obligation 
of the parties to make a renewal depends on the terms 
of the existing contract. 


A renewal agreement, whereby a contract of in¬ 
surance may be continued in force after its ex¬ 
piration,is in itself a contract of insurance.*^ It 
has been generally held that a renewal is in effect 
a new contract of insurance,®5 for the period of 
time covered by such renewal,®® at least in the 
sense that it is subject to t-he laws in force at the 
time it is effected,®*^ and at least where there is no 
provision in the original policy for its renewal.®* 
However, whether the renewal is a new and inde¬ 
pendent contract, or an extension or continuation 
of the original contract, depends primarily on the 
intention of the parties as ascertained from the in¬ 
strument itself,®® and where such intention appears 


of New York v. Richard, 6 A.2d 
674, 90 N.H. 148. 

Tex.—Indianapolis Life Ins. Co. v. 
Powell, 127 S.W.2d 172, 133 Tex. 
647, reversing, Civ.App., 104 S.W. 
2d 157—Moffett v. Employers* Lia¬ 
bility Assur. Corporation, Civ.App., 
286 S.W. 508. 

83. W.Va.—Sheppard v. Peabody 
Ins. Co., 21 W.Va. 368. 

26 C.J. p 109 note 15. 

<*BeiLewal” and ^^reliistateineiit” dls- 
tingalBlLed 

U.S.—Mutual Benefit Health & Acci¬ 
dent Ass*n V. Kennedy, C.C.A.Ala., 
140 F.2d 24. 

84. U.S.—I*aciflc Mut. L. Ins. Co. of 
California v. Vogel, Pa., 232 P. 
837, 146 C.C.A. 385. 

Wis.—Redeman v. Preferred Accident 
Ins. Co. of New York, 264 N.W. 
616, 518, 215 Wis. 821. citing Cor- 
pns Jnxis. 

Corpus Juris olted in case holding 
that “the reinstatement of a policy 
of insurance which has wholly termi¬ 
nated for nonpayment of premium 
requires a contract therefor.”—Ste¬ 
phan V. Great Western Accident Ins. 
Co., 221 N.W. 57, 58, 209 Iowa 576. 

85. Ala,— City Mortgage & Discount 
Co. V. Palatine Ins. Co., Limited, of 
London, England, 145 So. 490, 226 
Ala. 179, citing Corpus Juris. 

Colo.—Massachusetts Bonding & In¬ 
surance Co. V. Board of ComTs of 
Adams County, 68 P.2d 555, 566, 
100 Colo. 398, quoting Corpus Juris. 
Ga.—Nowell v. Mayor and Council of 
Monroe, 171 S.E. 136, 177 Ga, 648, 
answer conformed to 171 S.B. 143, 
47 Ga.App. 665. 

Mass.—Epstein v. Northwestern Nat 
Ins. Co., 166 N.B. 749, 267 Mass. 
671. 

Mich.—Perkins v. Century Ins. Co., 
Limited, of Edinburgh, Scotland, 
7 N.W.2d 106. 303 Mich. 679—Mich¬ 
igan Mortgage-Investment Corpo¬ 
ration V. American Employers* Ins. 
Co. of Boston, Mass., 221 N.W. 140, 
244 Mich. 72. 


Mo.—^Eicks V. Fidelity & Casualty Co. 
of New York, 263 S.W. 1029, 300 
Mo. 279—Krey Packing Co. v. Em¬ 
ployers* Liability Assur.. Corpora¬ 
tion, Limited, of London, England, 
App., 127 S.W.2d 780, 782, citing 
Corpus Juris —Rice v. Provident 
Life & Accident Ins. Co., 102 S.W. 
2d 147, 231 MO.APP. 560. 

N.Y.—Ginsburg v. Equitable Life As- 
sur. Soc. of U. S., 5 N.Y.S.2d 16, 
‘264 App.Dlv. 446, appeal dismissed. 
—^Palelas v. Equitable Life Assur. 
Soc. of U. S.. 42 N.Y.S.2d 698, 181 
Mlsc. 1003—Klein v. Equitable Life 
Assur. Soc, of XJ. S., 292 N.Y.S. 
712, 162 Mlsc. 116, affirmed 290 
N.Y.S. 135, 248 App.Dlv. 720. 

Pa.—Schock v, Penn Tp. Mut. Fire 
Ins. Ass’n of Lancaster County, 24 
A2d 741, 743, 148 Pa.Super. 77, 
citing Corpus Juris. 

25 C.J, p 1109 note 33—26 C.J. p 109 
note 22—32 C.J. p 1143 note 66. 

Corpus Juris olted in case holding 
that reinstatement of policy after 
nonpayment of premium for specified 
period constituted in effect a new 
contract—^Washington Nat. Ins. Ca 
v. Coleman, Tenn.App., 79 S.W.2d 46, 
47, 18 Tenn.App. 438. 

Benewal Implies a fixed ooutraot 

and the expiration of the original 
coverage.—Toy ex rel. Ketcham v. 
Lapeer Farmers Mut. Fire Ins. Ass’n, 
297 N.W. 232. 297 Mich. 174. 

IMEutual companies 

(1) It has been held that the rule 
applies only to stock companies, and 
that In mutual companies insurance 
is connected with membership, that 
there is no fixed term of membership, 
no new contract or policy Issued 
from time to time, and that on pay¬ 
ment of membership fees and other 
charges a member remains in good 
standing and his insurance .continues 
in full force, and that a new contract 
is not made each year. 

Mich.—Toy ex rel. Ketcham v. La¬ 
peer Farmers Mut. Fire Ins. Ass’n, 
supra. 


N.Y.—Shichman v. Commercial Trav¬ 
elers Mut. Accident Ass’n of Amer¬ 
ica, 43 N.Y.S.2d 627, 179 Mlsc. 761 
—Shichman v. Commercial Travel¬ 
ers Mut. Accident Ass’n of Ameri¬ 
ca, 38 N.Y.S.2d 69, affirmed 46 N.Y. 
S.2d 32, 267 App.Div. 389. 

(2) Membership in mutual compa¬ 
nies see supra § 108. 

86. Colo.—Massachusetts Bonding & 
Insurance Co. v. Board of Com’rs 
of Adams County, 68 P.2d 665, 556, 
100 Colo. 398, quoting Corpus Ju¬ 
ris. 

Mo.—^Krey Packing Co, v. Employ¬ 
ers* Liability Assur. Corporation, 
Limited, of London, England, App., 
127 S.W.2d 780, 782, citing Corpus 
JU3dB. 

25 C.J. p 1109 note 34. 

87. Ill.—^Dlckirson v. Pacific Mut. 
Life Ins. Co., 150 N.E. 266, 310 
Ill. 311, reversing 287 Ill.App. 86. 

Minn.—Steele v. Great Eastern Cas¬ 
ualty & Indemnity Co., 197 N.W. 
101, 158 Minn. 160. 

32 C.J. p 1144 note 67. 

ICutual compaaies uot within rule 
Since certificate of membership in 
mutual accident association was a 
continuing proposition under which 
assured was obligated to pay certain 
yearly assessments, various pay¬ 
ments made by assured did not con¬ 
stitute renewals of certificate, so as 
to make applicable provisions of in¬ 
surance law enacted after certificate 
was Issued.—Schichman v. Commer¬ 
cial Travelers Mut. Accident Ass’n 
of America, 43 N.Y.S.2d 627, 179 
Misc. 761—Shichman v. Comm*.»rcial 
America, 38 N.Y.S.2d 69. afilrnied 46 
Travelers Mut. Accident Ass'n of 
N.Y.S.2d 32, 267 App.Dlv. 389. 

88. Minn.—Steele v. Great Eastern 
Casualty & Indemnity Co., 197 N. 
W. 101, 158 Minn. 160, 

Va.—^American Surety Co. of New 
York V. Commonwealth, 21 S.E.2d 
748, 180 Va. 97. 

89. Tenn.—Lewis v. Western Assur. 
Co.. 130 S.W.2d 982, 176 Tenn. .37. 
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the policy or bond and the renewal thereof consti¬ 
tute one continuous contract and the effect is 
merely to extend the time covered by the original 
contract or bond^i 

A binding contract of renewal must be clearly 


established)^^ and must have all the essentials of a 
valid contract,as in the creation of the contract 
in the first instance, discussed supra § 227. Thus a 
renewal cannot be effected or consummated with¬ 
out the mutual assent of the parties^^ and a meet- 


Wliera tbe oxiiTixul policy pezmlt- 
ted renewal under the orl^rlnal stip¬ 
ulations. the renewal policy has been 
held not an Independent contract but 
a mere extension of the orisrlnal pol¬ 
icy.—^Lewis V. Western Assur. Co., 
130 S.W.2d 982, 176 Tenn. 37. 

£ife policy 

The renewal of a life policy con¬ 
tinues it In force without interrup¬ 
tion.—^Bouvler v. Craftsman Ins. Co., 
13 N.E.2d 619, 300 Mass. 5. 

90. Colo.—^Massachusetts Bonding* & 
Insurance Co. v. Board of Com’rs 
of Adams County, 68 P.2d 565, 556, 
100 Colo. 398, CLUOtlng OorptLs Juris. 
Mo.—Grand Lodge of United Broth¬ 
ers of Friendship and Sisters of 
Mysterious Ten v. Massachusetts 
Bonding & Insurance Co., 26 S.W. 
2d 783, 788, 324 Mo. 938, quoting 
Corpus Juris—^Krey Packing Co. v. 
Employers' Liability Assur. Cor¬ 
poration, Limited, of London. Eng¬ 
land. App., 127 S.W.2d 780, 782. 
citing Corpus Jails. 

N.C.—Hood V. Davidson. 177 S.B. 6. 
207 N.C. 329. 

25 C.J. p 1109 note 35. 

Paztloulaf contracts held continuous 

(1) A provision in the continuation 
certificate that the insurer thereby 
"continues In force" the original 
bond indicates the intention of the 
parties to extend the term of the 
original contract and not to make a 
new contract, especially in view of 
provision that aggregate liability for 
term of original bond and renewal 
was not to exceed the amount of 
the original bond.—Grand Lodge of 
United Brothers of Friendship and 
Sisters of Mysterious Ten v. Massa¬ 
chusetts Bonding & Insurance Co., 

26 S.W.2d 783, 324 Mo. 938. 

(2) Where a surety company ex¬ 
ecuted a bond covering defalcations 
of an employee and the bond was 
kept in force by renewals until de¬ 
fendant surety company executed its 
bond with a rider providing that aft¬ 
er the time had expired for maicing 
claim against the other company 
and if no claim had arisen its bond 
should be effective from the expira¬ 
tion of the first bond, and thereafter 
the plaintiff surety company execut¬ 
ed a bond covering the same em¬ 
ployee with a rider providing that 
after the time had expired for mak¬ 
ing claim under the previous bonds 
of the other companies if no claim 
had arisen the bond was to be con¬ 
sidered as having commenced on the 
date of the commencement of the 
original bond it was held that the 


bonds with their renewal certificates 
constituted one continuous contract 
in determining the liability of the 
last surety company for defalcations 
by the employee during the term of 
the first bond.—Southern Surety Co. 

V. Equitable Surety Co., 202 P. 295. 84 
Okl. 23. 

(3) Where bond guaranteeing fidel¬ 
ity of employee as to specific duty, 
and not issued for definite term, is 
renewed by payment of second an¬ 
nual premium on contract, it is*still 
only one contract, and one penalty, 
and receipt for annual premium in 
renewal serves only to extend for 
new period indemnity provided by 
original bond.—State v. New Am¬ 
sterdam Casualty Co., 236 P. 603, 110 
Okl. 23, 42 A.L.K. 829. 

91. Minn.—^Pearson v. United States 
Fidelity & Guaranty Co., 164 N.W. 
919, 138 Minn. 240. 

25 C.J. p 1109 note 36. 

99. N.Y.—^Underwood v. Greenwich 
Ins. Co., 55 N.B. 936, 161 N.T. 413. 
reversing 61 N.T.S. 79, 28 App.Div. 
163. 

26 C.J. p 110 note 32. 

93. Ala.—City Mortgage & Discount 
Co. V. Palatine Ins. Co., Limited, 
of London, England, 145 So. 490, 
226 Ala. 179, Citing Corpus Juris. 

Iowa.—Sater v. Henry County Farm¬ 
ers’ Ins. Co., 61 N.W. 209, 92 Iowa 
579. 

Mortgagee’s right to pay premiums 
Provisions in fire policy relating to 
mortgagee’s right to pay premiums 
in case of insured’s failure to do so 
related to existing policy, and did 
not renew policy, in absence of re¬ 
newal contract.—City Mortgage & 
Discount Co. v. Palatine Ins. Co., 
Limited, of London, England, 145 So. 
490. 226 Ala. 179. 

Fraud in proouziug renewal 

Fraud of Insured in procuring a 
renewal, as where be knowingly con¬ 
ceals from Insurer the fact that the 
property has been destroyed, will de¬ 
feat recovery under the renewal.— 
Nippolt V, Firemen’s Ins. Co., 69 N. 

W. 191, 67 Minn. 276. 

94. Ala.—City Mortgage & Discount 
Co. V, Palatine Ins. Co., Limited, of 
London, England, 145 So. 490, 226 
Ala. 179, citing Corpus Juris. 

Minn.—Steele v. Great Eastern Cas¬ 
ualty & Indemnity Co., 197 N.W. 
101, 168 Minn. 160. 

Mo.—Eicks V. Fidelity & Casualty Co. 
of New York. 263 S.W. 1029, 300 
Mo. 279. 

Wis.—^Redeman v. Preferred Accident 
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Ins. Co. of Now York, 264 N.W. 
616, 518, 216 Wis. 321, citing Cor- 
X>us Juris. 

32 C.J. p 1144 note 68—26 C.J. p 109 
note 23. 

Offer and aooeptaaioe 

(1) An unaccepted offer or proposi¬ 
tion to renew does not constitute a 
completed or binding contract. 

Ark.—Pacific Nat. Fire Ins. Co. v. 

Suit. 147 S.W.2d 346, 201 Ark. 767. 
Conn.—^Piscitello v. Boscarello, 164 A. 
168, 113 Conn. 128. 

N.Y.—^Paccione v. Home Indemnity 
Co., New York, 279 N.Y.S. 271, 244 
App.Div. 339, affirmed Paccione v. 
Home Indemnity Co., 8 N.E.2d 35, 
273 N.Y. 643. 

Tex.—^Home Ins. Co. v. Lewis, Civ. 

App., 66 S.W.2d 207. 

32 C.J. p 1144 note 68 [b3 (1)— 
1 C.J. p 413 note 19. 

(2) Option of acceptance of any 
premium under accident policy is 
mere offer, and it is of no force un¬ 
less accepted within time limited by 
policy.—^Davls v. Mutual Ben. Health 
& Accident Ass’n, 34 P.2d 679, 168 
Okl. 614. 

(3) The facts that the agent had 
solicited and insured had submitted 
to him a renewal application and the 
premium four months earlier did not 
constitute a renewal contract, where 
the application provided that it was 
not to be construed as a contract of 
Insurance until approved by the 
company’s officers.—^American Ins. 
Co. v. School Dist. No. 28 of Faulk¬ 
ner County, 30 S.W.2d 217, 182 Ark. 
168. ■ 

(4) Where, prior to expiration of 
fire policy, insurer’s agent prepared 
a renewal policy and notified insured 
of expiration of policy and insured 
did not indicate that he would accept 
renewal policy and course of dealing 
between Insured and Insurer’s agent 
did not show that credit was extend¬ 
ed for payment of premiums but 
rather showed that Insured dealt 
with agent on a cash basis, in¬ 
sured could not recover on the al¬ 
leged renewal of fire policy after its 
expiration, notwithstanding mental 
reservation of insured that he would 
take policy within thirty days and 
pay premium.—Pacific Nat. Fire Ins. 
Co. V. Suit, suprcfc. 

(6) Any offer to renew Insurance 
contract accepted by insured before 
revocation thereof by insurer is suf¬ 
ficient meeting of the minds to ef¬ 
fect a binding renewal; and under 
provision that policy might be pe¬ 
riodically renewed on successive ex- 
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ing of the minds of the parties on all the essentials 
of the contract,and a new consideration.^® A 
mere custom of companies or their agents in cer¬ 
tain localities to renew, without request, is not suf¬ 
ficient to establish a renewal,®*^ unless it is of such 
a nature as to be binding on insured as well as on 
insurer.®® 

Future renewals. While the validity of a parol 
agreement to renew is not affected by the fact that 
it was made long before the expiration of an ex¬ 
isting policy,®® it must, nevertheless, be a complete 
contract in praesenti.i An agreement to renew, 
made subsequent to the issuance of a policy, is not 
affected by a statute requiring all agreements re¬ 


garding the contract to be incorporated in the pol¬ 
icy;® but an agreement to renew made anterior to, 
or contemporaneous with, the issuance of a policy 
is ineffectual unless incorporated in the policy.® 

Right or obligation to renew. Although it has 
been held that the rule that insurer need not renew 
in the absence of a provision to that effect does not 
apply to life insurance policies and that such poli¬ 
cies must be renewed on timely payment of the 
premium,^ the right to renew a policy ordinarily is 
governed by the terms of the insurance contract.® 
Accordingly insurer may properly refuse to renew a 
contract of insurance where it has not previously 
contracted to renew it;® and, where it has con- 


piratlon on payment of premium 
therein stated, there was a contin¬ 
uing offer by Insurer to extend cover¬ 
age year by year, subject to right of 
insurer to revoke offer before accept¬ 
ance.—Prank v. Metropolitan Life 
Ins. Co.. 277 N.W. 643, 227 Wis. 613. 

(6) Notice to apply for renewal of 
policy, application, and acceptance 
thereof constituted binding contract 
for renewal ln.surance.—L. Lewltt & 
Co. V. Jewelers’ Safety Fund Soc., 
164 N.E. 29, 249 N.Y. 217, reversing 
224 N.T.S. 549, 221 App.Div. 727. 

(7) Insured’s retention for nearly 
a year of a renewal policy sent him 
In accordance with the custom of in¬ 
surance agents effected a binding re¬ 
newal and rendered him liable for 
the premium,—Crowther v. Sullivan, 
Tex.Civ.App., 290 S.W. 212. 

(8) Where the insurer sent a pre¬ 
mium notice, thereby offering to re¬ 
new the term accident policy, a time¬ 
ly tender of the premium constituted 
an acceptance by the insured, and ef¬ 
fected a binding renewal even though 
rejected by the insurer.—P^mrose v. 
Metropolitan Life Ins. Co., 296 N.Y. 
S. 764, 163 Misc. 241. 

95. Wis.—Redeman v. Preferred Ac¬ 
cident Ins. Co. of New York, 254 
N.W. 516, 518, 216 Wis. 321, cit¬ 
ing Corpus Juris. 

32 C.J. p 1144 note 69. 

Benewal agreement held valid 
Agreement for renewal of fire pol¬ 
icy was held not void for indeflnlte- 
ness as to identity of insurer, even 
though selection was left to agent 
when original policy was obtained; 
nor was the agreement, which pro¬ 
vided that it was to cover that por¬ 
tion of the property originally In¬ 
sured which insured owned at the 
time of renewal, void for failure to 
identify the property insured.—Bales 
V. General Ins. Co. of America, 24 
P.2d 67, 53 Idaho 327. 

Senewal held not binding contract 
Renewal Insurance policy, issued 
by wife of company’s agent without 
knowledge of insured, who had 


agreement with agent to renew In¬ 
surance when due, but had sold 
building on contract to one who pro¬ 
cured other insurance, and had 
changed risk, was held not a binding 
contract.—Williams v. .ffltna Ins. Co., 
206 N.W. 419. 49 S.D. 33. 


Fire Ins. Soc., 163 S.W. 214, 167 
Ky. 402. 

26 C.J. p 110 note 28. 

2. Ala.—City Mortgage & Discount 
Co. V. Palatine Ins. Co., Limited, of 
London, England, 145 So. 490, 226 
Ala. 179. 


96. Ala.—City Mortgage & Discount 
Co. V. Palatine Ins. Co., Limited, 
of London, England, 145 So. 490, 
226 Ala. 179, citing Oorpus Juris. 

Mo.—Swift V. Central Union Fire Ins. 
Co., 216 S.W. 935, 279 Mo. 606— 
Krey Packing Co. v. Employers* 
Liability Assur. Corporation, Lim¬ 
ited, of London, England, App., 127 
S.W.2d 780. 

Consideration li^d suiBoieat 

(1) Oral agreement to renew in¬ 
surance policy was sustained by am¬ 
ple consideration, where insured pro¬ 
cured no other insurance In reliance 
on assurance of Insurer’s agent that 
in.sured was fully protected.—Mas¬ 
sachusetts Bonding & Insurance Co. 
V. R. B. Parsons Electric Co., C.C. 
A.Mo., 61 F.2d 264, 92 A.L.R. 218. 

(2) Payment of, or the promise to 
pay, a premium is sufficient consid¬ 
eration for a contract of Insurance 
or a renewal thereof under the stat¬ 
ute prescribing a standard form of 
policy.—Shabcck v. Standard Fire 
Ins. Co., 125 A. 288, 46 R.I. 121. 

(3) Necessity of prepayment of 
premium see infra § 286. 

97. Ky.—Gresham v. Norwich Un¬ 
ion F. Ins. Soc., 163 S.W. 214, 167 
Ky. 402. 

26 C.J. p 110 note 34. 

98. Minn.—^Nippolt v. Firemen’s Ins. 
Co., 59 N.W. 191, 57 Minn. 275. 

99. Ky.—^Baldwin v. Phoenix Ins. 
Co., 64 S.W. 13, 107 Ky. 366, 21 
Ky.L. 1090, 92 Am.S.H. 362. 

Tex.—Orient Ins. Co. v. WIngfleld, 
108 S.W. 788, 49 Tex,Civ.App. 202. 
Agent’s parol agreement for future 
renewals see infra § 284 b. 
Executory contracts for original in¬ 
surance see supra § 229. 

I 1. Ky.—Gresham v. Norwich Union 
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3. Ala.—City Mortgage & Discount 
Co. V. Palatine Ins. Co., Llmltedr 
of London, England, 146 So. 490r 
226 Ala. 179. 

Ga.—Heisley v. Allied American Mut. 
Fire Ins. Co., App., 30 S.E.2d 285. 

4. Okl.—Davis v. Mutual Ben. 
Health & Accident Ass’n, 34 P.2d 
579, 168 Okl. 614. 

Beason for rule 

Ordinarily a life insurance policy 
Is one Issued to be paid on the death 
of the person insured after the pay¬ 
ment of stipulated annual payments, 
as distinguished from a policy which 
provides for its termination at a 
particular time and which, accord¬ 
ingly, terminates at that time with¬ 
out notice.—Perkins v. Associated 
Indemnity Corporation, 63 P.2d 499, 
189 Wash. 8. 

5. Ohio.—Gwinn v. John Hancock 
Mut. Life Ins. Co., 53 N.E.2d 515. 
142 Ohio St. 610, affirming, App., 
48 N.E.2d 1019. 

6. Fla.—Prescott v. Mutual Ben. 
Health & Accident Ass’n, 183 So. 
311, 133 Fla. 610, 119 A.L.R. 526. 

Okl.—Bowling v. iBlna Life Ins. Co., 
55 P.2d 1023, 176 Okl. 406—Davis 
V. Mutual Ben. Health & Accident 
Ass’n, 34 P.2d 579, 168 Okl. 614. 
Tex.—^American Nat. Ins. Co. v. Ball, 
Civ.App., 218 S.W. 71. 

Wash.—Perkins v. Associated Indem¬ 
nity Corporation, 63 P.2d 499, 189 
Wash. 8. 

Inoreased Insiiraiioe with each re¬ 
newal 

Where accident policy provided 
that acceptance of any premium 
should be optional with insurer, in¬ 
surer had right to refuse renewal of 
policy, notwithstanding provi.sion 
whereby amounts payable for acci¬ 
dental death were substantially in- 
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tracted to renew a policy under certain conditions, 
insured is entitled to renewal only under the stip¬ 
ulated conditions.'^ However, insurer ordinarily is 
bound to renew an insurance contract where it has 
made a binding agreement to do so.8 

Whether insured is bound to renew the existing 
insurance depends on the terms of the agreement 
between the parties.® Where renewals were con¬ 
tracted for and insurer tendered renewals in com¬ 
pliance with the contract, insured is bound thereby 
and liable for the premiums for such renewals 
but insured is not bound to take a renewal unless 
it conforms to the application as accepted by in- 
surer.ii 

creased for each year’s renewal of 
policy.—^Mutual Ben. Health & Ac¬ 
cident Ass'n V. Lyon, C.C.A.Ark., 9B 
P.2d 628, certiorari grranted Lyon v. 

Mutual Ben. Health & Accident 
Ass'n. 59 S.Ct. 81, 805 U.S. 583, 83 
L.Ed. 367, reversed on other grrounds 
59 S.Ct. 297. 306 U.S. 484. 83 L.Ed. 

303. rehearing denied 59 S.Ct. 459, 

306 U.S. 667, 83 L.Ed. 1062. 

Xtumrer’s Uahllity for premiTuiui paid 

Under life policy of term insurance 
renewable monthly by monthly pre¬ 
mium payments, providing that In¬ 
surer might cancel policy by giving 
written notice and refunding unearn¬ 
ed premiums paid, insurer was enti¬ 
tled to refuse to renew policy, on 
return of monthly premium, without 
thereby becoming liable for return of 
all premiums paid.—^American Nat. 

Ins. Co. V. Hamilton, 94 S.W.2d 710, 

192 Ark. 765. 

Agent’s representations hM not 
binding 

An Insurer, Issuing health and ac¬ 
cident policy whereunder ' payment 
and acceptance of premium were con¬ 
ditions precedent to renewal of pol¬ 
icy on renewal date, was not bound 
by agent's representation to insured 
when application was made for in¬ 
surance that policy was noncancela- 
ble and would continue In force as 
long as insured promptly paid pre¬ 
mium.—^Prescott V. Mutual Ben. 

Health & Accident Ass'n, 183 So. 311, 

133 Pla. 510, 119 A.L.R. 625. 

7. U.S.—Fidelity & Casualty Co. of 

New York v. Gorham, C.C.AMo., 88 

F.2d 690. 

Sound physical condition. 

Accident policy renewal clause pro¬ 
viding for renewal if Insured was 
in "sound physical condition" should 
be read in light of distinction be¬ 
tween life and accident policies, life 
insurance being concerned only with 
such unsound physical conditions as 
tend to shorten life, whereas acci¬ 
dent Insurance is concerned with 
such physical condition as renders 
Insured more liable to accident; and 
one having broken leg and using 


The beneficiary of a life insurance policy is not 
entitled in his own behalf to renew the policy even 
though he is a nonrevocable beneficiary with a vest¬ 
ed interest in the policy.^® 

b. Form of Eenewal Generally 

No particular form of renewal Is necessary, and In 
some Jurisdictions the renewal may be by parol agree¬ 
ment. A renewal contract may also become effective by 
estoppel. 

In general, no particular form of renewal is nec¬ 
essary the renewal may be by renewal slip, re¬ 
ceipt, certificate, or binder, as considered infra § 
287, or by a new policy, considered infra § 288. 
Except where the law in the jurisdiction,!^ or the 

to keep policy In continuous effect, 
since word "acceptance" as used In 
provision means merely receipt by 
company of premium.—Cohen v. Mu¬ 
tual Benefit Health & Accident Ass'n, 
36 A2d 288. 134 N.J.Eq. 499. 

Ohaage In policy as exonse 
A change In the form of a standard 
policy does not excuse the failure of 
the company to comply with Its 
agreement either to renew a policy 
or advise Insured of Its inability to 
do so.—^Austin Fire Ins. Co. v. 
Adams-Childers Co., Tex.Com.App.. 
246 S.W. 365, affirming, Civ.App., 232 
S.W. 339—32 C.J. p 1144 note 69. 

9. Contract to renew held mere op¬ 
tion 

U.S.—Barker v. Pullman Co., N.T., 
134 F. 70. 67 C.C.A. 196, affirming, 
C.C.. 124 F. 556. 

26 C.J. p 109 note 23 [b]. 

10. N.Y.—Fidelity & Deposit Co. 
of Maryland v. J. G. McCrory Co., 
164 N.Y.S. 561. 177 App.Div. 493. 

IL Me.—Greenlaw v. Aroostook 
County Patrons' Mut. Fire Ins. Co., 
105 A. 116, 117 Me. 514. 

18. N.Y.—Flannery v. Metropolitan 
Life Ins. Co.. 28 N.Y.S.2d 875, 262 
App.Div. 898, affirmed 41 N.E.2d 
92, 287 N.Y. 811. 

18. R.I.—Shabeck v. Standard Fire 
Ins. Co.. 126 A. 288, 46 B.L 121. 

14. Ga.—Heisley v. Allied American 
Mut. Fire Ins. Co., App., 80 S.E.2d 
286. 

Kan.—Smith v. Miami Farmers' Mut. 
Fire Ins. Co.. 262 P. 552, 125 Kan. 
10 . 

Necessity of delivery of policy, re¬ 
ceipt, or certificate see Infra subdi¬ 
vision c of this section. 

Payment of rendered bill held Insuf¬ 
ficient 

Since under this rule no renewal 
contract Is made without a writing 
signed by insurer, a written fidelity 
Insurance contract not providing for 
renewal cannot be renewed from 
year to year by insurer's presenta¬ 
tion of bill for premium due, specify¬ 
ing number and amount of original 


crutches was not In "sound physical 
condition" within renewal clause of 
accident policy.—Fidelity & Casualty 
Co. of New York v, Gorman, C.C.A 
Mo., 38 F.2d 590. 

Age limitation 

Where term policy Insuring 
against death or disability from ac¬ 
cident contained provision that it 
should not apply to person over a 
specified number of years of age and 
contained no provision for renewal, 
offer of insured to extend insurance 
for another term in which insured 
would have attained the specified 
age, and. which offer was not accept¬ 
ed by insurer, would not be con¬ 
strued as extending Insurance to cov¬ 
er death of Insured after the expira¬ 
tion of the last term for which in¬ 
surance was Issued.—Wanker's Adm'r 
V. Independent Ins. Co., 119 S.W.2d 
636, 274 Ky. 616. 

8. N.J.—Cohen v. Mutual Benefit 

Health & Accident Ass'n, 36 A 2d 

288, 134 N.J.EQ. 499. 

Statement held not promise 

Letter signed by Insurer's secre¬ 
tary promising to make change 
"when we renew these policies" was 
not promise to renew policies, since 
"when" might mean "If" or "pro¬ 
vided."—^Dohlin V. Dwelling House 
Mut. Ins. Co. of Lincoln, 238 N.W. 
921. 122 Neb. 47. 

Polioy constmed as regnlxlng re¬ 
newal 

Provisions in accident and health 
policy concerning waiver of premi¬ 
um. premiums payable, and default 
in payment of agreed premium, pre¬ 
supposed an existing agreement that 
premiums should be paid and accept¬ 
ed, and negatived Idea that payments 
should be dependent on possibility of 
reaching other agreements In the 
future; and such presupposed agree¬ 
ment continued until default In pay¬ 
ment of agreed premium, although 
policy provided that term ended at 
noon on date any renewal is due 
and that payment In advance and 
acceptance by Insurer of specified 
quarterly premiums were required 

1128 
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provisions of insurer’s charter or by-laws, ^6 require 
that the renewal contract be in writing, the compa¬ 
ny may contract by parol for the renewal of a pol¬ 
icy,^® notwithstanding it is stipulated in the policy 
itself that this shall not be done.^*^ To constitute 
an oral contract of renewal no particular words 
need be used, it being sufficient if it appears that it 
was the intention of the parties in fact to continue 
or extend the existing insurance.^® 

Seal. Even though the original policy is a sealed 
instrument, the renewal need not be under seal.^® 

Estoppel. A renewal contract may also become 
effective by estoppel and where the elements of 
estoppel exist, the}' may render valid a verbal con¬ 
tract to renew, notwithstanding insurer's charter 
requires all contracts to be in writing .21 

c. Delivery and Acceptance 

Delivery of a new policy or a renewal receipt or 
certificate is not necessary where the contract is com¬ 
plete without it. Where delivery Is necessary, delivery 
to an authorized agent is sufllcient. 

While it has been held that a statement or prom¬ 
ise to carry insurance, without a surrender of a 


renewal receipt, does not effect a renewal,®^ formal 
delivery of a new policy or a renewal receipt or 
certificate is not necessary where the contract is 
complete without it.^® On the other hand the'deliv¬ 
ery of a renewal premium receipt is not sufficient to 
create or complete a contract of renewal where it is 
in effect a mere offer requiring acceptance.^^ 

Sufficiency of delivery. Delivery of a renewal 
policy, certificate, or receipt is sufficient when made 
to an agent of the company who, as custodian of 
the policy and the renewal papers, is acting as 
agent and trustee of insured,or when made to a 
broker who is authorized to receive and accept it 
for insured.26 However, delivery is not sufficient 
when made to a broker who, although he obtained 
the original policy, has not been requested by in¬ 
sured to procure a renewal.27 ^ fortiori, delivery 
of a continuation certificate to one who is not the 
agent of either party, and who does not deliver it 
to the party insured, is insufficient to effect a rc- 

newal.28 

Acceptance. Formal acceptance of the certifi¬ 
cate is unnecessary where past dealings between the 
parties show an intent that the renewal take effect 


policy and amount of premium due 
for next year, and stating at bottom, 
“Read your policy," although obligee 
pays premium and invoice Is marked 
“paid.”—Nowell v. Mayor and Coun¬ 
cil of Monroe. 171 S.B. 136, 177 Ga. 
648, answer conformed to 171 S.B. 
143, 47 Ga.App. 665. 

15. Kan.—Peterson v. Farmers Mut. 
Ins. Co. of Marysville, 124 P.2d 504, 
155 Kan. 244—Smith v. Miami 
Farmers’ Mul. Fire Ins. Co., 262 P. 
552, 125 Kan. 10. 

Pa.—Bennor v. Phi1.‘id<‘lphia Fire 
Ass’n, 78 A. 44, 220 I’a. 75, 140 
Am.S.n. 706. 

16. U.S.—Massachusetts Bonding & 
Insurance Co. v. R. E. Parsons 
Electric Co., C.C.A.MO., 61 P.2d 264, 
92 A.L..R. 218. 

Ala.—Hanover Fire Ins. Co. v. Street, 
176 So. 350. 234 Ala. 537. 

Minn.—Schmidt v. Agricultural Ins. 

Co., 252 N.W. 671. 190 Minn. 585. 
R.I.—Shabeck v. Standard Fire Ins. 

Co.. 125 A. 288. 46 R.I. 121. 

Tex.—Republic Ins. Co. v. Poole, Civ, 
App., 257 S.W. 624. 

26 C.J. p 109 note 16—32 C.J. p 1146 
note 94. 

17. N.D.—McCai)e v. Mina. Ins. Co., 
81 N.W. 426, 9 N.D. 19, 47 L.R.A. 
641. 

26 C.J. p 109 note 18—32 C.J. p 1146 
note 95. 

18. ZatontioxL bold saffioiently shown 
Negotiations wherein insured di¬ 
rects insurer’s agent to “renew," 
or “rewrite” existing insurance, “or 
to go ahead and write it up again” 


are sufficient where agent agrees to 
do so to constitute oral contract of 
renewal Insurance If parties Intend 
renewal.—Schmidt v. Agricultural 
Ins. Co., 262 N.W. 671, 190 Minn. 685. 

19. Conn.—^Lockwood v. Middlesex 
Mut. Assur. Co., 47 Conn. 663. 

20. U.S.—^International Trust Co. v. 
Norwich Union Fire Ins. Soc., 
Colo., 71 F. 81, 17 C.C.A. 608, cer¬ 
tiorari denied 16 S.Ct. 1202, 163 
U.S. 691. 41 L.Ed. 316. 

26 C.J. p 109 note 19. 

Facts held not to raise estoppel 

(1) Retention of a premium by the 
company.—^Wright v. Great Eastern 
Cp-sualty Co., Mo.App., 229 S.W. 440 
—32 C.J. p 1144 note 72. 

(2) Insurer’s failure to notify in¬ 
sured that Insurer would not renew 
policy.—Redeman v. Preferred Acci¬ 
dent Ins. Co. of New York, 264 N.W. 
516, 216 Wis. 321. 

(3) Where Insured did not accept 
the offer of insurer’s agent to renew 
Are policy for a year, acts of agent 
in preparing a renewal policy and fil¬ 
ing it and notifying insured of fact 
of filing were nothing more than an 
offer to insure property and did not 
“estop” insurer from pleading, in 
action on alleged renewal policy, that 
insured had not accepted contract.— 
Pacific Nat. Fire Ins. Co. v. Suit, 147 
S.W.2d 346, 201 Ark. 767. 

(4) Other facts. 

Kan.—Snyder v. Farmers' Alliance 
Ins. Co. of McPherson, 192 P. 739, 
107 Kan. 481. 


R.I.—^Anderson v. Polleys, 178 A. 114, 
54 R.I. 296. 

21. Pa.—Benner v. Philadelphia Fire 
Ass’n, 78 A. 44, 229 Pa. 76, 140 
Am.S.R. 706. 

22. Or.—Matthews v. Travelers' Ins, 
Co., 144 P. 85, 78 Or. 278. 

23. U.S.—Massachusetts Bonding & 
Insurance Co. v. R. B. Parsons 
Electric Co., C.C.A.MO., 61 F.2d 264. 
92 A.L.,R. 218. 

26 C.J. p 110 note 30. 

Xhstmotlon to agent not to deliver 
Where formal delivery of a cer¬ 
tificate renewing an accident insur¬ 
ance contract was not essential to a 
completed contract, the fact that the 
insurance company directed its agent 
not to deliver the renewal certificate 
to insured unless he was in good 
health was Immaterial.—Donnelly v. 
Mina. Life Ins. Co., 102 N.W. 686, 222 
Mich. 214. 

24. U.S.—Brawner v. Royal Indem¬ 
nity Co.. Fla., 246 F. 637. 168 C.C.A. 
583. 

32 C.J. p 1146 note 98. 

26. Me.—^Washburn .v. U. S. Casu¬ 
alty Co.. 76 A. 902, 106 Me. 411. 

28. N.y. —Fidelity & Deposit Co. v. 
J. S. McCrory Co., 164 N.Y.S. 661, 
177 App.Div. 493. 

27. N.y. —Berman v. North British 
& Mercantile Ins. Co., 132 N.Y.S. 
392. 74 Misc. 431. 

28. Ga.—Nowell v. Mayor and Coun¬ 
cil of Monroe, 171 S.E. .136, 177 Ga. 
648, answer conformed to 171 S.B. 
143, 47 Ga.App. 666. 
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on delivery of the certificate,and the retention of 
the certificate may imply acceptance.*® 

d. Actions for Breach of Contract to Benew 

An action may be maintained for a breach of con¬ 
tract to renew Insurance. The measure of damages 
In an action brought after a loss Is the amount which 
would have been recoverable had the insurance been 
renewed. 

An action may be maintained for a breach of con¬ 
tract to renew a policy of insurance.31 In such 
actions rules governing pleadings,32 and evidence33 
generally, have been applied. Presumptions as to 
the terms and conditions of a renewal policy are 
considered infra § 285. 

Measure of damages. Where the action is 
brought after a loss, insured may recover as damag¬ 
es the amount which he would have been entitled to 


under the policy if the renewal had been made as 

agreed.84 

§ 284. Powers of Agents 

a. In general 

b. Parol agreements 

a. In General 

An Insurer Is bound by a contract of renewal made 
by Its agent provided such act Is within the authority 
of the agent. Such authority has been held to reside In 
general agents and agents authorized to Issue original 
Insurance. 

In order that insurer may be held liable on a re¬ 
newal contract entered into by an agent, the mak¬ 
ing of the contract must be within the authority of 
the agent35 or the company must be bound on the 
principles of estoppel.33 

Agents held authorized to bind the company by 
renewal contracts include agents with power to 


29. Mo.—Elcka v. Fidelity & Casual¬ 
ty Co. of New York, 253 S.W. 1029, 
300 Mo. 279. 

aa Mo.—Sicks V. Fidelity & Casual¬ 
ty Co. of New York, supra. 

SI- Ala.—^Hanover Fire Ins. Co. v. 

Street. 176 So. 360, 234 Ala. 537. 
Idaho.—^Bales v. General Ins. Co. of 
America, 24 P.2d 67, 63 Idaho 327. 
26 C.J. p 110 note 38—32 C.J. p 1146 
note 8. 

Actions on executory contracts to in¬ 
sure originally see supra § 229 b 
( 1 ). 

Actions on policies and renewals 
thereof generally see infra §§ 1243- 
1409. 

Specific performance as to renewal of 
insurance see the C.J.S. title Spe¬ 
cific Performance 5 79, also 26 C. 
jr. p 110 note 37. 68 C.J. p 1064 
notes 87 [b], 88 [b]. 

32. Fleadlngs hdld suflloleiit 
Ky.—Georgia Home Ins. Co. v. Kel¬ 
ley. 113 S.W. 882. 

26 C.J. p 110 note 38 [a], 
pleadings held insnfilolent 

(1) Action for brecush of agree¬ 
ment to renew fire policy, made with 
understanding mortgagee would pay 
premiums if owner of premises re¬ 
fused, could not be maintained with¬ 
out averment owner was party to 
agreement and refused to pay premi- 
uxns.—City Mortgage & Discount Co. 
V. Palatine Ins. Co., Lilmited, of Lon¬ 
don. England, 146 So. 490, 226 Ala. 
179, 

(2) Other pleadings see 26 C.J. p 
1X0 note 38 [b]—32 GJ. p 1146 note 

0 m- 

£3, AduissiMllty 

(1) In such action the policy is 
rdmissible to show the terms of the 
ooutract sued on. 


Ala.—Commercial Fire Ins. Co. v. 

Morris. 18 So. 34, 106 Ala. 498. 
Miss.—^Liverpool & London & Globe 
Ins. Co. V. Hinton, 77 So. 662, 116 
Miss. 754. 

(2) Evidence as to the custom of 
deeding between the parties in re¬ 
gard to payment of premiums is ad¬ 
missible.—^Hawthorne v. German Al¬ 
liance Ins. Co., 181 IlLApp. 88. 
Evldenoe held suifioleaLt 

(1) To take the case to the Jury. 
—^Hawthorne v. German Alliance Ins. 
Co., supra. 

(2) To show a contract for renew¬ 
al.—^Bales v. General Ins. Co. of 
America, 24 P.2d 67. 53 Idaho 327. 
32 C.J. p 1146 note 10 [b] (2). 

Evidence held insnAolent to show 
a contract to renew. 

Pa.—^Benner v. Philadelphia Fire 
Ass’n 78 A. 44, 229 Pa. 76, 140 Am. 
S.R. 706. 

Tex—Republic Ins. Co. v. Moss, Civ. 
App.. 235 S.W. 700. 

34. OkL—Fidelity-Phenlx Fire Ins. 
Co. V. Johnston County School Dist. 
No. 10, 196 P. 700, 80 Okh 290. 

Tex—Austin Fire Ins. Co. v. Adams- 
Childers Co., Civ.App., 232 S.W. 
339. 

Oompntation of Interest 
Tex—Orient Ins. Co. v. Wingfield, 
108 S.W. 788, 49 TexClv.App. 202. 

35. Ga.—National Surety Co. v. 

. Moore, 167 S.E. 108, 42 Ga.App. 

682. 

pkl.—Oklahoma Fire Ins. Co. v. Fay 
Mercantile Co., 163 P. 127, 52 Okl. 
446, L.R.A.1916C 779. 

Tex—Westchester Fire Ins. Co. v. 
Bums, Clv.App., 83 S.W.2d 814, 
error dismissed—^Liverpool & Lou¬ 
don & Globe Ins. Co. v. Cabler, Civ. 
App., 271 S.W. 441. 

32 C.J. p 1145 note 73. 
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Agency for company generally see 
supra SS 146-166. 

Authority at time of renewal 

The validity of a renewal is not 
affected by the fact that at the time 
the original policy was issued the 
agent who effected the renewal had 
no authority to make contracts of 
Insurance, if he had such authority 
at the time of the renewal.—^Brown 
V. Home Ins. Co., 108 P. 824, 82 Kan. 
442. 

Evldenoe held to show authority 
Tex.—^Prudential Fire Ins. Co. v. 
Williams. Clv.App., 148 S.W.2d 264, 
error dismissed. Judgment correct. 

Delegation of power 
Insurance company’s agent had au¬ 
thority to delegate to subagent right 
to countersigrn renewal fire policy.— 
Altermatt v. Rocky Mountain Fire 
Ins. Co., 279 P. 248, 86 Mont. 419. 

30. U.S.—^International Trust Co. v. 
Norwich Union Fire Ins. Soc., Colo.. 
71 F. 81, 17 C.C.A, i08, certiorari 
denied 16 S.Ct 1202, 163 U.S. 691, 
41 L.Sd. 316. 

32 C.J. p 1146 note 74. 

Facts held not to constituto estoppel 

Where an accident insurance com¬ 
pany notified its agent that it would 
not renew a policy of the kind held 
by insured, and the agent who col¬ 
lected the renewal premium sent an 
application for a new policy with 
the premium, it was held that under 
the circumstances insurer was not 
chargeable with knowledge of the 
agent that insured deemed he was 
merely obtaining a renewal of the 
policy, so that insurer’s retention 
of the premium would not estop it to 
deny a renewal.—Wright v. Great 
Eastern Casualty Co., Mo.App., 229 
S.W. 440. 
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make a contract of insurance.*^ general agents, 
and, of course, agents expressly authorized to re¬ 
new policies ;39 and the possession and use by an 
agent of certificates of renewal, together with the 
exercise of that authority in other instances, indi¬ 
cates that the power of renewing and continuing in¬ 
surance has been conferred on him.40 Conversely, 
an agent having no authority to make a contract of 
insurance ’ cannot generally make a valid contract 
for renewal and a mere soliciting agent is with¬ 
out authority to bind the company by a renewal or 
agreement to renew."* 2 

It is held that provisions in the policy limiting the 
powers of agents have reference only to the policy 
itself and not to preliminary agreements to renew 
the existing insurance but there is authority to 
the contrary.^* 

Postdating of policy by agent. An agent of in¬ 
surer with power to make contracts of insurance 
has authority to postdate a renewal policy issued 


by him so as to create a continuous insurance;*® 
and a provision in a policy that no agent of insurer 
shall have power to waive or to alter any of its 
provisions is waived by insurer's failure to repudi¬ 
ate the act of its agent in so postdating the policy.*® 
Agent of insured. Rules governing the relation 
between principals and agents generally, and the 
liability of the principal for the acts of the agent, 
have been applied to the relations between an in¬ 
sured party and his agent, and insured's liability for 
the acts of his agent, with respect to renewals.*^ 

b. Parol Agreements 

Subject to some exceptions, where an agent has au¬ 
thority to make a renewal contract he may do so by 
parol agreement. 

Where the company may make a renewal contract 
by parol, as considered supra § 283 b, an agent, 
who otherwise has authority to make a renewal 
contract for insurer, may bind the company by a 
parol agreement,*® even though it may be stipulat- 


37. Ark.—Georgia Casualty Co. v. 
Board of Directors of St. Francis 
Levee Dist., 70 S.W.Sd 33* 188 
Ark. 1122. 

Cal.—Cronin v. Coyle, 44 P.2d 385, 6 
Cal.App.2d 205. 

Idaho.—Bales v. General Ins. Co. of 
America, 24 r.2d 57, 53 Idaho 327. 
Tex.—Southern Mut. Fire Ins. Co. of 
Yoakum v. Mazoch Bros., Civ.App., 
291 S.W. 257. 

26 C.J. p 112 note 61—32 C.J. p 1146 
note 75. 

Prior notice of cancellation by agent 

Acts of insurer’s general agent in 
notifying city board of public utili¬ 
ties prior to date of taxicab accident, 
of cancellation of public liability pol¬ 
icy issued to taxicab company, and 
thereafter notifying board of exten¬ 
sion of policy to date after that of 
accident, and informing taxicab com¬ 
pany that policy would remain on 
records until another policy was ap¬ 
proved by board, were held acts of 
insurer, and binding on it with re¬ 
spect to board and injured passenger. 
—Cronin v. Coyle, supra. 

38. N.T.—Squier v. Hanover Fire 
Ins. Co., 67 N.E. 93, 162 N.T. 562, 
76 Am.S.R. 349. 

82 C.J. p 1145 note 76. 

39. Ark.—^^tna Ins. Co. v. Short, 
187 S.W. 667, 124 Ark. 606. 

32 C.J. p 1146 note 77. 

40. N.Y.—Post V. .ffltna Ins. Co., 48 
Barb. 861. 

41. Pa.—Benner v. Philadelphia Fire 
Ass’n, 78 A. 44, 229 Pa. 76, 140 
Am.S.R. 706. 

26 C.J. p 112 note 62. 

48. Ark.—^American Ins. Co. v. 

School Dist. No. 28 of Faulkner 
County, 30 S.W.2d 217, 182 Ark. 
185. 


Mo.—Wright v. Great Eastern Casu¬ 
alty Co., App., 229 S.W. 440. 

After forfeiture 

After the policy has been forfeited 
by failure to pay a premium, a 
mere soliciting agent of insurer can¬ 
not continue the policy in force by 
issuing a renewal receipt to Insured. 
—Pacific Mut Life Ins. Co. v. Carter, 
123 S.W. 884. 92 Ark. 378, dissenting 
opinion 124 S.W. 764, 92 Ark. 378. 

413. Ind.—^National Live Stock Ins. 
Co. V. Cramer, 114 N.E. 427, 63 Ind. 
App. 211. 

44. Okl.—Oklahoma Fire Ins. Co. v. 
Foy Mercantile Co., 163 P. 127, 63 
Okl. 446, L.R.A.1916C 779. 

Tenn,—Caldwell v. Virginia Fire & 
Marine Ins. Co., 139 S.W. 698, 124 
Tenn. 693. 

46. Ky.—^American Credit Indemnity 
Co. V. Hecht, 125 S.W. 697, 137 Ky. 
261, rehearing overruled 129 S.W. 
340, 187 Ky. 261. 

4A Ky.—^American Credit Indemni¬ 
ty Co. V. Hecht, supra. 

47. finplied authority 

In action to recover premiums, on 
a fire policy covering defendants’ 
store, the fact that codefendant’s 
father was manager and in charge of 
store, coupled with the fact that he 
had participated at least partially in 
obtaining insurance on store during 
a previous year by receiving policy 
and forwarding it to defendants was 
sufficient to warrant jury in finding 
that the father had implied author¬ 
ity to bind defendants in renewing 
policy, as to plaintiff who had pre¬ 
vious dealings with the parties and 
acted in reliance on such facts.— 
Coover v. Davis, 121 P.2d 986, 112 
Mont. 606. 


BatlfloatlOB. of uaanthozlsed act 
Insured may ratify the unauthor¬ 
ized act of its agent in renewing a 
policy.—^Benedict v. Security Ins. Co., 
183 N.Y.S. 166, 147 App.Div. 810. 
Motloe and knowledge 
Notice to insured’s agent for keep¬ 
ing property Insured that insurer 
would not renew policy was notice to 
insured; and gin company, whose 
agent to keep gin insured orally con¬ 
tracted to renew policy, must be held 
to know that it paid no premiums 
for renewal.—^Retailers’ Fire Ins. Co. 
V. Jackson Gin Co., Tex.Civ.App., 10 
S.W.2d 799, error dismissed. 

48. U.S.—Massachusetts Bonding & 
Insurance Co. v. R. E. Parsons 
Electric Co., C.C.A.M 0 ., 61 F.2d 264, 
92 A.L.R. 218. 

Ala.—Hanover Fire Ins. Co. v. Street, 
176 So. 360, 234 Ala. 537—National 
Life Ins. Co, of U. S. of America 

V. Reedy. 115 So. 8. 217 Ala, 114. 
Idaho.—Bales v. General Ins. Co. of 

America, 24 P.2d 67, 63 Idaho 327. 
Ky.—St. Paul Fire & Marine Ins. 
Co. V. Trustees of Christian Church 
of Somerset, 82 S.W.2d 315, 259 Ky. 
276—Fireman’s Fund Ins. Co. of 
San Francisco, Cal. v. Searcy, 163 
S.W. 1103, 167 Ky. 749. 

R.I.—Shabeck v. Standard Fire Ins. 

Co., 126 A. 288, 46 R.I. 121. 

Tex.—Springfield Fire & Marine Ins. 
Co. V. Hubbs-Johnson Motor Co., 
Civ.App., 28 S.W.2d 1088, reversed 
on other grounds. Com.App., 42 S. 

W. 2d 248—St. Paul Fire & Marine 
Ins. Co. V. Stell, Civ.App., 20 S. 
W.2d 399. 

32 C.J. p 1145 note 83. 

Explxatioa pzlor to ececuilott of re¬ 
newal 

Under a statute recognizing cer¬ 
tain licensed agents as general 
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ed on the face of the instrument itself that this 
shall not be done.^^ However, an agent's authority 
is subject to reasonable limitations and some¬ 
times, as where his authority is expressly so limit¬ 
ed, an oral contract is held to be beyond the author¬ 
ity of a particular agent.5 ^ In order that the com¬ 
pany may be bound by an oral agreement of an 
agent to renew a policy, the circumstances must be 
such as to indicate apparent authority in him.^^ 
Of course, where insurer is required to enter into 
a written contract for renewal, as considered supra 
§ 283 b an agent cannot bind insurer by an oral con- 
tract.53. 

Where the parol agreement between insured and 
the agent is not binding on the insurance compa¬ 
ny,5^ as where the contract is to renew in the same 
or some other company, or insured relies solely 
on the agent’s individual promise,®® the agreement 
may constitute a personal contract with the agent 

Agreements for future renewals. It is generally 


held that in the absence of express authority, or of 
a practice or custom justifying such agreement, an 
oral agreement of an agent to renew a policy is 
without his authority and not binding on the com¬ 
pany, where it is made a considerable period of time 
before the expiration of the policy,®7 especially 
where the agreement is for an indefinite and unlim¬ 
ited number of renewals at the expiration of stated 
periods,®® for the reason that the agent in so un¬ 
dertaking to act for insured is to be regarded as 
the agent of insured.®® However, where the con¬ 
tract to renew the policy in the future is held to be 
within the authority of the agent,®® the failure of 
the agent to perform his contract to renew is at¬ 
tributable to the insurance company, rendering in¬ 
surer liable to insured.®^ 

No company designated for renewoL An agree¬ 
ment to renew insurance made by an agent repre¬ 
senting several insurance companies is not binding 
on any company where the understanding was that 


asrenta, an oral agrreement by aueh 
a ireneral agrent to renew a policy 
of fire insurance contalnlngr stipula¬ 
tion that it mlgrht be renewed on 
the same conditions if the hazard 
had not increased, Is bindingr on in¬ 
surer, notwithstanding expiration of 
original policy several days before 
execution of renewal agreement.— 
Anderson v, Northwestern Fire & 
Marine Ins. Co., 201 N.W. 614, 61 
N.D. 917. 

Authority by opmtlon of law denied 
Under a statute providing that “a 
person who solicits insurance and 
procures the application therefor, 
shall be held to be the agent of the 
. . . [insurer] thereafter issuing 

a policy upon such application or a 
renewal thereof, anything in the 
application or policy to the contrary 
notwithstanding,'* one who solicits 
the origrinaJ policy does not have 
authority as agent to enter into a re¬ 
newal contract, since under the stat¬ 
ute the agency is limited only to 
those purposes connected with the 
negotiation of the contract thereafter 
issued by the company, so that he 
would not be the agent for a renewal 
under this statute unless the renewal 
were thereafter issued.—Twin City 
Fire Ins. Co. v. Zupnlk, 167 N.F. 696* 
696, 82 Ohio App. 138. 

Oonfliot of agent’s Interests 

That fire insurance agents were in¬ 
sured's agents for renting property 
was not such conflict of interests as 
to preclude insured's recovery on 
agents’ oral contract to renew pol¬ 
icy.—^U. S. Fire Ins. Co. of New York 
v. Fife, Tex.Civ.App., 6 S.W.2d 211. 
error dismissed. 

43. Tex,—Cohen v. Continental Fire 
Ins. Co.. 3 S.W. 296, 67 Tex. 826— 
:Prudentlal Fire Ins. Co. v. Wil¬ 


liams, Clv.App.. 148 S.W.2d 264, er¬ 
ror dismissed, judgment correct. 
50 l N.T.—Struzewski v. Farmers’ F. 
Ins. Co., 123 N.B. 661, 226 N.T. 
338, reversing 166 N.Y.S. 362. 179 
App.Dlv. 818. 

61. Tex.—^Republic Ins. Co. v. Moss. 
Civ.App., 285 S.W. 700. error re¬ 
fused. 

82 C.J. p 1145 note 84. 

Agent’s authozity hold not ‘so lim¬ 
ited 

Tex.—U. S. Fire Ins. Co. of New 
York V. Fife, Clv.App., 6 S.W.2d 
211, error dismissed. 

52. Idaho.—Bales v. General Ins. 
Co. of America, 24 F.2d 67, 63 
Idaho 327. 

N.Y.—^Drennan v. Sun Indemnity Co. 
of New York, 2 N.B.2d 634, 271 
N.Y. 182, affirming 280 N.Y.S^. 723, 
244 App.Div. 671—Underwood v. 
Pennsylvania Fire Ins. Co., 184 
i N.Y.S. 106. 

I (Tbange In type of policy written 
Insurer cannot be heard to say 
that its agent, apparently authorized 
to make oral contract renewing em¬ 
ployer's contingent automobile liabil¬ 
ity policy, contracted for policy in¬ 
surer no longer wrote.—^Massachu¬ 
setts Bonding & Insurance Co. v. R. 
B. Parsons Electric Co., C.aA.Ma, 61 
P.2d 264, 92 A.L.R. 218. 

53. Kan.—^Peterson v. Farmers Mut 
Ins. Co. of Marysville, 124 P.2d 
604, 165 Kan. 244. 

54. Ga.—^Helsley v. Allied American 
Mut. Fire Ins. Co.. App., 30 S.B.2d 
285. 

26 C.J. p 112 note 67. 

55. Wls.—Wood V. Prussian Nat. 
Ina Co.. 76 N.W. 173, 99 Wis. 497. 

26 C.J. p 112 note 68. 
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66. N.C.—Rounsavllle v. North Car¬ 
olina Home Ins. Co., 50 S.B. 619, 
188 N.C. 191. 

67, Ga—^Heisley v. Allied American 
Mut Fire Ins. Co.. App., 80 S.B. 
2d 285. 

Ky.—St. Paul Fire & Marine Ins. Co. 
V. Trustees of Christian Church of 
Somerset, 82 S.W.2d 316, 269 Ky. 
276. 

Neb.—^Dohlin v. Dwelling House Mut. 
Ins. Co. of Lincoln, 238 N.W. 921. 
122 Neb. 47. 

Tex.—^Retailers' Fire Ins. Co. v- 
Jackson Gin Co„ Clv.App., 10 S.W. 
2d 799. error dismissed. 

26 C.J. p 112 note 66—32 C.J. p 1145 
note 87. 

Company's agreements for future re¬ 
newals see supra S 283 a. 

58. Ga—^Heisley v. Allied American 
Mut. Fire Ins. Co., App., 80 S.B.2d 
285. 

32 C.J. p 1146 note 88. 

69. Neb.—^Dohlln v. Dwelling House 
Mut. Ins. Co. of Lincoln, 288 N.W. 
921, 122 Neb. 47. 

"The agent, under such an agree¬ 
ment, is the agent of the Insured to 
obtain the Insurance as well as the 
agent of the company, and such an 
arrangement is not permissible with-, 
out the consent of the principal.”— 
Helsley v. Allied American Mut. Fire 
Ins. Co., GaApp., 30 S.B.2d 285, 288. 

6a Idaho.—^Bales v. General Ins. Co. 
of America* 24 P.2d 67, 63 Idaho 
327. 

6L Idaho.—^Bales v. General Ins. Co. 
of America supra 

R.L—Shabeck v. Standard Fire Ins. 

Co., 126 A 288, 46 R.I. 121. 

Tex.—^Prudential Fire Ins. Co. v. 
Williams, Civ.App., 148 S.W.2d 264, 
error dismissed, judgment cozrect 
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the agent might issue the new policy in any good 
company and no company had ever been designat¬ 
ed.*® 

§ 285. Terms, Conditions, and Subject Matter 

In general, In the absence of provisions to the con¬ 
trary) the renewal contains the same terms and condi-* 
tlons as the existing policy. 

Where the renewal agreement so recites,or 
unless it provides otherwise,the terms and con¬ 


ditions of the existing policy are not changed, en¬ 
larged, or restricted by a renewal but are merely 
continued in force as binding on the parties; and 
an agreement to renew, in the absence of expres¬ 
sions to the contrary, is presumed to contemplate 
the same terms and conditions as the existing in¬ 
surance,®® the only change being the time of its 
expiration.®® Thus, if insured was not notified of 
a change in the renewal policy he will not be bound 
by such change;®*^ and it is immaterial that he did 


68. Tex.—Liverpool & London & 
Globe Ins. Co. v. Cabler, Civ.App., 
271 S.W. 441. 

63. Mo.—Krcy Packing Co. v. Em¬ 
ployers* Liability Assur. Corpora¬ 
tion. Limited, of London. England, 
App.. 127 S.W.2d 780. 

S.D.—Smith v. Federal Surety Co., 
243 N.W. 664, 60 S.D. 100. 

26 C.J. p 1109 note 37—38 C.J. P 
1021 note 10 [a]. 

64. Ala.—National Union Fire Ins. 
Co. V. Morgan, 166 So. 24, 31, 231 
Ala. 640, quoting Cozpns Inzls. 

La.—Ouachita Parish Police Jury v. 
Northern Ins. Co. of New York, 
App., 17G So. 639, 641, citing Coxpns 
JtLxls, followed in Ouachita Parish 
Police Jury v. Anchor Ins. Co. of 
Providence, R. I., 176 So. 648, Oua¬ 
chita Parish Police Jury v. Guar¬ 
anty Fire Ins. Co. of Providence, 
R. I., 176 So. 644, and Ouachita 
Parish Police Jury v. New Bruns¬ 
wig Fire Ins. Co., 176 So. 644— 
Crowell V. New Hampshire Fire 
Ins. Co., App., 147 So. 762, 767, 
citing Corpus Juris. 

Mass.—Epstein v. Northwestern Nat. 
Ins. Co., 166 N.E. 749, 267 Mass. 
671. 

Miss.—U. S. Fidelity & Guaranty Co. 
V. Williams. 49 So. 742, 96 Miss. 10. 

Mo.—^Eicks V. Fidelity & Casualty 
Co. of New York, 263 S.W. 1029, 
300 Mo. 279—Rice v. Provident 
Life & Accident Ins. Co., 102 S.W. 
2d 147, 231 Mo.App. 660. 

N.Y.—L. Lewitt & Co. v. Jewelers’ 
Safety Fund Soc., 164 N.E. 29, 249 
N.Y. 217, reversing 224 N.Y.S. 649, 
221 App.Div. 727. 

Pa,—Schock v. Penn Tp. Mut. Fire 
Ins. Ass’n of Lancaster County, 24 
A.2d 741, 743, 148 Pa.Super. 77, 
citing Corpus Juris. 

RI.—Shabeck v. Standard Fire Ins. 
Co., 125 A. 288, 46 RI. 121. 

Tex.—St. Paul Fire & Marine Ins. 
Co. v. Stell, Civ.App., 20 S.W.2d 
399. 

Va.—^American Surety Co. of New 
York v. Commonwealth, 21 S.E.2d 
748, 180 Va. 97. 

32 C.J. p 1144 note 62—26 C.J. P 
110 note 41. 

Corpus Juris dted In cases holding 

that' a ’’contract of reinstatement .of 

the policy does not. however, of it¬ 
self change or enlarge thd terms and 


conditions of the Insurance.”—John¬ 
son V. Federal Life Ins. Co., 276 N. 
W. 695, 597, 224 Iowa 797—Stephan 
V. Great Western Accident Ins. Co., 
221 N.W. 67. 68. 209 Iowa 676. 
ZIzteasious sad new ooatrsots dls- 
tlngulshed. 

(1) Where renewals of a fidelity 
bond are mere extensions of the orig¬ 
inal bond, the provisions of the orig¬ 
inal bond control.—^Bank of England, 
Ark. V. Maryland Casualty Co., D.C. 
Ark., 293 F. 788, reversed on other 
grounds, C.C.A.. 2 F.2d 793. 

(2) But where a fidelity bond Is 
Issued on an application made by an 
employer and Is expressly limited 
to the term of one year, but provides 
for its renewal on the payment of 
a like or agreed premium annually 
”80 long as the employer may wish 
to continue this bond and the com¬ 
pany shall consent to receive such 
premium,” renewals are left as a 
matter for future contracts between 
the parties, and where new applica¬ 
tions therefor are required and made, 
they, and not the original applica¬ 
tion, govern as to the renewal terms 
based thereon.—Danvers Sav. Bank 
V. National Surety Co., Mass., 166 F. 
671, 92 C.C.A. 424. 

Contrary representations hy agent 
In the absence of anything done 
by Insurer to mislead Insured, or 
conduct amounting to a fraud on in¬ 
sured’s rights, automobile liability 
policy was binding on parties Ir¬ 
respective of oral statements by In¬ 
surer’s agent that renewal policy 
covered risk not covered by original 
policy.—^Employers’ Liability Assur. 
Corporation, Limited, of London, 
England, v. C. E. Carnes & Co., D. 
C.La., 24 F.Supp. 128, affirmed, C.C. 
A., C. B. Carnes & Co. v. Employers’ 
Liability Assur. Corporation, Limit¬ 
ed, of London, England, 101 F.2d .739. 
65. U.S.—Massachusetts Bonding & 
Insurance Co. v. R E. Parsons 
Electric Co.. aC.A.Mo., 61 F.2d 264, 
92 A.L.R 218. 

Ala.—^National Union Fire Ins. Co. v. 
Morgan, 166 So. 24, 31, 231 Ala. 
640, quoting Corpiui JtudUi. 

Idaho.—Bales v. General Ins. Co. of 
America, 24 P.2d 67, 63 Idaho 327. 
Minn.^—Schmidt v. Agricultural Ins. 
Co., 262 N.'W. 671, 678, 190 Minn. 
585, citing Corpew Juris. 
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Pa.—Schock v. Penn Tp. Mut. Fire 
Ins. Ass’n of Lancaster County, 24 
A.2d 741, 148 Pa.Super. 77. 

Tex.—American Ins. Co. of City of 
Newark, N. J., v. Maddox, Civ.App., 
60 S.W.2d 1074, 1076, citing Corpus 
Juris —Springfield Fire & Marine 
Ins. Co. V. Hubbs-Johnson Motor 
Co., Civ.App., 28 S.W.2d 1088, re¬ 
versed on other grounds, Com.App., 
42 S.W.2d 248—St. Paul Fire & 
Marine Ins. Co. v. Stell, Civ.App., 
20 S.W.2d 399—U. S. Fire Ins. Co. 
of New York v. Fife, Civ.App., 6 
S.W.2d 211, error dismissed—In¬ 
diana & O. Live Stock Ins. Co. v. 
Keinlngham, Civ.App., 161 S.W. 
384. 

32 C.J. p 1144 note 63—26.CJ. P 110 
note 42. 

No restricting provision 
Where a livestock policy does not 
provide that It is in force only while 
the insured stock is in a certain 
locality, and Insured requests a sim¬ 
ilar renewal policy, he may assume 
that the policy Issued does not con¬ 
tain a restricting provision.—Indiana 
& O. Live Stock Ins. Co. v. Keinlng¬ 
ham, Tex.Civ.App., 161 S.W. 884. 
Warranties as relating to original 
conditions 

Warranties made at the issuance 
of an original policy continue bind¬ 
ing during the period of renewal but 
relate only to conditions existing 
at the time they were made.—Ward 
V. Employers* Liability Assur. Corpo¬ 
ration, 5 N.Y.S.2d 273, 168 Mlsa 116. 

66. R.I.—Shabeck v. Standard Fire 
Ins. Co.. 126 A. 288. 46 RI. 121. 

Extension 

Each renewal extends the policy 
for another period.—Palelas v. Equi¬ 
table Life Assur. Soc. of U. S., 42 .N. 
Y.S.2d 698, 181 Misc. 1003. 

67. La.—Ouachita Parish Police 
Jury V. Northern Ins. Co. of New 
York, App., 176 So. 639, followed in 
Ouachita Parish Police Jury v. An¬ 
chor Ins. Co. of Providence, RI., 
176 So. 648, Ouachita Parish Police. 
Jury V. Guaranty Fire Ins. Co. of 
Providence, RL, 176 So. 644 -and 
Ouachita Parish Police Jury v. 
New Brunswig Fire Ins. Co., 176 
,SiO. 644—Crowell v. New Hamp¬ 
shire Fire Ins. Co., App., 147 So. 
762. 
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not examine the renewal policy until after the event 
insured against had occurred.®^ In the absence 
of any agreement for an alteration of the original 
terms, a renewal contract containing alterations 
may be reformed.®® 

Since, as appears above, the terms and condi¬ 
tions of the renewal are generally determined from 
the terms and conditions of the existing policy, a 
renewal agreement does not need to be as certain 
and definite as to its terms as an agreement to issue 
a policy,^® although, as considered supra § 283 a 
there must be a definite agreement to renew. While 
it has been held that a new policy, issued in contin¬ 
uation of the original policy, is to be construed as 
ihe original would have been,*^! it has also been held 
that the original policy and the renewal policy may 
be construed together to ascertain the intention of 
the parties.72 In construing a continuation certifi¬ 
cate, obvious errors resulting in absurdities will be 
disregarded.*^® 

Stipulated changes. The renewal contract may, 
by consent of the parties, contain terms and condi¬ 
tions not contained in the original policy and the 
original policy may be reformed so as to embody 
such changes.^® However, it has been held that an 
agreement to issue a new policy which is materially 
different from the existing one, as where it is on a 


different risk and in a different sum, cannot be held 
to constitute an agreement for a renewal of the ex¬ 
isting policy even though the parties so designate 
it.76 

Changes in property insured or in risk. Any 
change of title to, or interest in, the property in¬ 
sured, or any increase of hazard not made known 
to insurer, and which would have avoided the 
former policy, will avoid the renewal,although 
so far as insurer is aware of change in condition 
the renewal contract becomes applicable to such 
changed condition.^® A consent to a vacancy giv¬ 
en by a local agent cannot be considered as opera¬ 
tive without renewal under a renewal policy.^® 

§ 286. Payment of Pre mi u m 

In accordance with rules governing payment of premi¬ 
ums generally, prepayment of a renewal premium Is not 
necessary unless made a condition precedent, and even 
then It may be waived. 

The rules applicable to the time of payment of 
premiums, discussed supra § 270 and infra § 345, 
govern with respect to the time of payment on a re¬ 
newal of the contract.®® Thus the payment of-a 
renewal premium is not necessary to render a 
renewal contract valid or effective in the first in- 


Pa.—Schock v. Penn Tp. Mut. Fire 
Ins. Aas*n of Lanccuster County, 24 
A.2d 741, 148 Pa.Super. 77. 

Cluuige In Ualilllty 

(1) Insured, suing: on fire policy 
orally renewed by agrents, was not 
restricted to recovery of smaller 
amount stated In written policy is¬ 
sued after house burned but not ac¬ 
cepted by Insured.—^U. S. Fire Ins. 
Co. of New York v. Fife, Tex.Clv. 
App., 6 S.W.2d 211, error dismissed. 

(2) Where Insured orally arrangred 
that his policy should be extended on 
the payment of premiums, he was 
not bound by a limitation of liability 
in the new policy, which had not 
been delivered, and which the agrent 
merely told him was more extensive. 
—Southwestern Surety Ins. Co. v. 
Thompson, Tex.Clv.App., 180 S.W. 
947. 

68 . Pa.—Schock v. Penn Tp. Mut. 
Fire Ins. Ass'n of Lancaster Coun¬ 
ty, 24 A.2d 741, 148 Pa.Super. 77. 

69. N.Y.—Cochran Cotton-Seed Oil 
Co. V. Phcenlx Ins. Co., 28 N.Y.S. 
46, 7 Mlsc. 695. 

7a Ky.—Gresham v. Norwich Union 
Fire Ins. Soc., 168 S.W. 214, 167 
Ky. 402. 

71. U.S.—^American Eagrle Fire Ins. 
Co. V. Gayle, C.C.A.Ky., 108 F.2d 
116, certiorari denied 60 S.Ct. 809, 
809 U.S. 686, 84 L.Bd. 1029. 


72. Ohio.—Rankin v. U. S. Fidelity 
& Guaranty Co.. 99 N.E. 314, 86 
Ohio St. 267. 

Credit insuranoe 

With reg:ard to credit Insurance, 
renewal policies vary In their terms, 
and no greneral rules with reference 
to the time of scLles and losses aris¬ 
ing therefrom are deducible from the 
cases construing: them; but in deter¬ 
mining: what losses are covered in 
case of renewal, the two policies are 
to be read tog:ether, and effect will 
be given to the general intent of the 
parties as gathered therefrom.—^Phil¬ 
adelphia Casualty Co. v. Fechheimer, 
Ohio, 220 F. 401, 136 C.C.A. 26. Ann. 
Cas.l917D 64—15 C.J. p 1861 note 73. 

73. Mo.—^Krey Packing Co. v. Em¬ 
ployers’ Liability Assur. Corpora¬ 
tion, Limited, of London, England, 
App.. 127 S.W.2d 780. 

74. Tex.—^American Cent. Ins. Co. v. 
Robinson, Civ.App., 219 S.W. 277. 

32 C.J. p 1144 note 61—26 C.J. p 111 
note 44. 

CUearaiLoe oertULoate 
Where bank in applying for renew¬ 
al of assistant cashier’s fidelity bond 
delivered to surety company a clear¬ 
ance certificate, and surety incorpo¬ 
rated clearance certificate in contin¬ 
uation certificate, terms of agree¬ 
ment during period of additional cov¬ 
erage were to bo found in original, 
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bond and certificates.—Federal De¬ 
posit Ins. Corporation of Washing¬ 
ton, D. C., V. Western Surety Co., 286 
N.W. 909, 66 S.D. 503. 

75. Conn.—Palmer v. Hartford Ins. 
Co., 9 A. 248, 54 Conn. 488. 

N.T.—Hay v. Star F. Ins. Co., 77 
N.Y. 235, 83 Am.R. 607, affirming 
18 Hun 496. 

76. Tex.—Springfield Fire & Marine 
Ins. Co. V. Hubbs-Johnson Motor 
Co., Com.App., 42 S.W.2d 248, re¬ 
versing, Civ.App., 28 S.W.2d 1088. 

26 C.J. p 109 note 16 [a] (2). 

A transaotion increasing the pre¬ 
miums for an employer's liability 
policy, the terms being left the same, 
is equivalent to making a new con¬ 
tract of insurance.—Ocean Accident 
& Guaranty Corp. v. Combined Locks 
Paper Co., 166 N.W. 156, 162 Wis. 
256. 

77. Tex.—^National Liberty Ins. Co. 
v. Kelly, Clv.App., 232 S.W. 896. 

26 C.J. p 111 note 46. 

78. . N.J.—Garrison v. Farmers' Mut 
Fire Ins. Co., 28 A. 8, 56 N.J.Law 
236. 

26 C.J. p 111 note 47. 

79- Ill.—^Hartford Ins. Co. v. Walsh, 
64 IlL 164, 6 Am.R. 116. 

aa Kan.—^Brown v. Home iniy . Oa, 
108 P. 824, 82 Kan. 442. 

26 C.J. p 111 note 51. 
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stance,unless made a condition precedent,82 and 
€ven then it may be waived by extension of credit 
or otherwise,83 and evidence of a custom or course 
of dealing between the parties with reference to 
such waiver or extension of credit may be shown,84 
although it has been held that a waiver of payment 
in advance as to past renewals does not abrogate 
the condition as to future renewals.88 

Where the agent of insurer, with its express or 
implied assent, pays or undertakes to become re¬ 
sponsible for the premium, the renewal is valid ;88 
but where a policy authorizes a renewal only on 
condition that the premium be paid and payment 
indorsed on the policy, or a receipt be given, in¬ 
surer is not bound by a renewal made by its agent 
which does not comply with such conditions.87 
Where the company waives payment of the pre¬ 
mium before assuming liability, and the contract is 
otherwise complete, subsequent pa)anent of the pre¬ 
mium is a matter of performance, rather than a 
condition, of the contract.88 


Payment of premium as constituting renewal. 
Where the insurance contract provides for auto¬ 
matic periodic renewals on payment of premiums, 
the payment of the premium constitutes a renew¬ 
al ;88 but midyear payments, also provided for by 
the contract, are not renewals, but are merely or¬ 
dinary premiums to keep already existing insurance 
in force.88 

In some cases the payment of an annual premium 
on a life insurance policy is held to constitute a 
renewal thereof but this question would seem to 
depend on whether a life insurance policy is re¬ 
garded as a contract for life subject to forfeiture 
for nonpayment of premiums or as a contract for 
a year with the option of renewal each year on 
payment of premiums, which is considered infra § 
333. 

Time of renewal as affected by time of payment. 
Where the renewal certificate so states, the renewal 
is from the expiration date rather than from the 
date of payment of the renewal premium but, 


81. Minn.—Bifert v. Hartford Fire 
Ins. Co.. 180 N.W. 996, 148 Minn. 
17. 

32 C.J. P 1146 note 3. 

82. Kan.—Peterson v. Farmers Mut. 
Ins, Co. of Marysville, 124 P.2d 
604. 166 Kan. 244. 

Md.—^North American Accident Ins. 
Co. V. Plummer. 176 A. 466, 167 
Md. 670. 

IT.Y.—Smith V. Massachusetts Ac¬ 
cident Co., 256 N.T.S. 255, 143 Mlsc. 
227, affirmed 261 N.Y.S. 949, 236 
App.Dlv. 886—Raynor v. National 
Casualty Co., 210 N.Y.S. 586, 126 
Mlsc. 174. 

N.C.—Burch v. Provident Life & Ac¬ 
cident Ins. Co., 161 S.B. 313, 201 
N.C. 720. 

32 C.J. p 1146 note 4. 

Basrxnent to eae-hxoker 
Holder of burglary policy for 
twelve months* term could not re¬ 
cover for loss sustained after end of 
year, where agent who received re¬ 
newal premium had ceased to be 
company's broker.—Campbell v. Ea¬ 
gle Indemnity Co., 297 P. 963, 113 
Cal.App. 146. 

83. U.S.—Pacific Mut. Life Ins. Co. 
v. Vogel, 232 F. 337, 146 C.C.A. 386. 

Mias.—Liverpool & London & Globe 
Ins. Co. V. Hinton. 77 So. 662, 116 
Miss. 754. 

8.C.—Jordan v. Equitable Life Assur. 
Soc. of U. S.. 169 S.B. 673, 170 S.C. 
19. 

1 C.J. p 412 note 6 [b], p 413 note 16 
—26 C.J. p 111 notes 52, 66—32 C. 
J. p 1146 note 5. 

'Waiver of cash poymMit 

(1) Payment of renewal premiums 
in cash may be waived.—^American 
Credit Indemn. Co. v. Champion 


Coated Paper Co., Ohio, 103 F. 609, 
43 C.C.A. 340. 

(2) Where the parties so stipulate, 
losses Incurred on an old policy may 
be retained by insurer as payment 
on a renewed policy.—Lauer v. Gray, 
37 A. 53, 55 N.J.Eq. 644. 

84 Tex.—^American Cent Ins. Co. v. 

Robinson, Civ.App., 219 S.W. 277. 
26 C.J. p 111 note 53. 

86. U.S.—De Walt v. State Farm 
Mut. Automobile Ins. Co. of Bloom¬ 
ington, Ill., C.C.A.MO., Ill F.2d 699. 

Cal.—^Upton V. Travelers* Ins. Co., 
178 P. 851, 179 Cal. 727, 2 A.L.R. 
1697. 

N.T.—Smith V. Massachusetts Acci¬ 
dent Co.. 266 N.Y.S. 266, 143 Misc. 
227, affirmed 261 N.Y.S. 949, 236 
App.Dlv. 886—Raynor v. National 
Casualty Co., 210 N.T.S. 686, 126 
Misc. 174. 

84 Ala—National Life Ins. Co. of 
U. S. of America v. Reedy, 116 So. 
8, 217 Ala 114. 

26 C.J. p 111 note 56. 

Authority to extend credit 
Arrangement whereby compensa¬ 
tion Insurer gave agent sixty days to 
remit renewal premiums was held to 
authorize agent to extend credit dur¬ 
ing such period; and insurer's agent 
having charged himself with renew¬ 
al premium and notified insured that 
he was protected, a binding renewal 
was effected.—Maryland Casually'Co. 
V. Industrial Commission, 223 N.W. 
444, 198 Wis. 202, reversing 221 N.W. 
747, 198 Wis. 202. 

87. N.T.—O’Reilly v. London Assur. 
Corp., 5 N.E. 668, 101 N.Y. 576, af¬ 
firming 5 N.Y.S. 360, 1 Silv.Sup. 
216. 

26 C.J. p 111 note 67. 
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as. U.S.—^Pacific Mut. Life Ins. Co. 
of California v. Vogel, Pa., 232 F. 
337, 146 C.C.A. 386. 

89. U.S.—^De Walt v. State Farm 
Mut. Automobile Ins. Co. of Bloom¬ 
ington. Ill., C.C.A.MO., Ill F.2d 699. 

Pa.—^Hargrett v. Massachusetts Ac¬ 
cident Co., 30 Pa.Dist & Co. 216. 
*'AoooptaxLOo” not zequired 

Provision of accident and health 
policy that payment in advance and 
"acceptance** by insurer of specified 
quarterly premiums was required to 
keep policy in continuous effect, 
when construed as part of policy as 
a whole, used quoted word as mean¬ 
ing merely receipt, so that insurer’s 
obligation was fixed when premium 
was tendered.—Cohen v. Mutual Ben¬ 
efit Health &. Accident Ass’n, 36 A.2d 
288, 134 N.J.Eq. 499. 

XtLvalld check as payment 
Where disability policy was re¬ 
newable from year to year on pay¬ 
ment of premium on or before anni¬ 
versary date, and insured sent in¬ 
surer an unsigned check which was 
received on anniversary date and 
deposited in bank, and insurer noti¬ 
fied insured that policy had termi¬ 
nated when check was returned un¬ 
paid, policy was not renewed.—Leon- 
hardt v. Massachusetts Accident Co., 
199 A. 896, 124 N.J.Eq. 113. 

90. Pa.—^Hargrett v. Massachusetts 
Accident Co., Com.Pl., 30 Pa.Dlst. 
& Co., 216. 

91. N.T.—Carter v. Brooklyn Life 
Ins. Co., 17 N.E. 396, 110 N.Y. 16. 

37 C.J. p 407 note 24. 

92. Va.—Scholz V. Standard Acc. 
Ins. Co., 134 S.E. 728, 146 Va. 694. 
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where the policy so provides, the renewal is from 
the date of pa 3 anent where payment is made after 
the expiration of the policy or renewal.^3 Where 
the company’s agent renewed the policy and ad¬ 
vanced the premium therefor, and insured ratified 
such action by accepting the credit thus extended 
and reimbursing the agent, the payment was effec¬ 
tive as a renewal of the previous contract from 
the expiration date and not from the date of pay- 
ment.®4 

§ 287. Renewal Slips, Receipts, or Binders 

An Insurance contract may be renewed by a re¬ 
newal slip, receipt, or certificate, or by a binder. 

An insurance contract may be renewed by a re¬ 
newal slip, receipt, or certificate,by a *n5inder,”9® 
by another policy, as discussed infra § 288, or even 
orally, as discussed supra § 283 b. 

The renewal receipt is more than a mere receipt 
for money; it is evidence of a contract.®*^ it is, 
however, an extension of the original policy, and 
not a substitute therefor.^* The issuance of renew¬ 
al receipts by which policies are renewed from year 
to year has been held not to violate a statutory pro¬ 
vision requiring a policy to state when the insur¬ 
ance thereunder takes effect and terminates.^^ 


A renewal slip need not be under seal even if the 
original policy was.^ 

§ 288. Substituted Policies 

A new policy may be substituted for an old one to 
effect a renewal or for other purposes; and, where such 
substitution Is made, the terms of the substituted policy 
will control. 

Not only may a policy be renewed by a parol 
agreement, as discussed supra § 283 b, or by a re¬ 
newal slip, receipt, certificate, or binder, as discuss¬ 
ed supra § 287, but it may also be renewed by the 
issuance of another policy.2 A mistake made in a 
policy may be corrected by the issuance of a new 
policy.3 

Substituted policies, where the substitution is 
made in connection with a cancellation or surren¬ 
der of the old policy, as where insured converts 
from one kind of insurance to another, are consid¬ 
ered infra § 460. 

New policy as coniroUing. Where a new policy 
is substituted for another one, whether by way of 
renewal^ or for some other purpose,5 the terms 
of the substituted policy, and not those of the old 
one, will control 


J. CONSTRUCTION 


§ 289. General Rules of Construction 

The rules governing the construction of contracts In 
general usually apply to the construction of a policy or 
contract of Insurance. A policy containing standard pro¬ 
visions required by statute should be construed as a 
voluntary contract, and not as a leg-lslatlve enactment. 


The rules governing the construction and inter¬ 
pretation of contracts generally, as discussed in 
Contracts §§ 294-325, usually apply In construing 
policies or contracts of any of the various kinds of 
insurance,® at least where the language used is 


Premium olUbrsTed was held not en- 
oeeelve in view of agrent’s exten¬ 
sion of credit to insured for time 
duringr which payment of renewal 
premium was delayed.—Scholz v. 
Standard Acc. -Ins. Co., supra. 

93. La.—^Kelly v. National Casualty 
Co., 9 La.App., Orleans, 193. 

94. U.S.—Klngr V. Continental Casu¬ 
alty Co., C.C.A.Va., 110 F.2d 960, 
952. 

“Insured could not adopt the 
agrent's payment of premium In his 
behaJf without adopting: also the con¬ 
tract of renewal under which it was 
paid.”—^Klngr v. Continental Casualty 
Co., supra. 

96. Ark.—Fidelity & Casualty Co. v. 
Meyer, 152 S.W. 995, 106 Ark. 91, 
44 L.R.A. 493. 

32 aj. p 1146 note 90. 

96. N.T.—Columbus Dry Goods Co. 
V. Globe & Rutgers Fire Ins. Co., 
127 N.T.S. 689, 142 App.Div. 661. 
affirmed 99 N.B. 1106, 206 N.Y. 662. 

97. Tenn.—^Lewls v. Western Assur. 


Co., 130 S.W.2d 982, 983, 176 Tenn. 
37, quoting Corpus Jnrls. 

26 C.J. p 111 note 68. 

98. Tenn.—^Lewls v. Western Assur. 
Co., supra, quoting Corpus Juris. 

26 C.J. p 112 note 59. 

99. Wis.—Smith v. Smith, 200 N.W. 
66. 184 Wis. 465. 

1. Conn.—Lockwood v. Middlesex 
Mut. Assur. Co.. 47 Conn. 663. 

2. Ark.—^Fidelity & Casualty Co. v. 
Meyer, 152 S.W. 996, 106 Ark. 91, 44 
L.R.A..N.S., 493. 

3. Mass.—Ford v. U. S. Mutual Ac¬ 
cident Relief Co.. 19 N.B. 169, 148 
Mass. 153, 1 L.R.A. 700. 

Ind.—^American Ins. Co. v. Wool- 
folk, 169 N.B. 342. 96 Ind.App. 446. 
PresnmptioiL of assent to new terms 
Where insurance is renewed, and 
the new policy is delivered to in¬ 
sured or his agent, the retention of 
the policy until after a loss raises 
the presumption that insured assent¬ 
ed to the terms of the new policy, 
whether or not Insured or his agent 
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read the terms.—^Bpsteln v. North¬ 
western Nat. Ins. Co„ 166 N.B. 749, 
267 Mass. 571. 

5. Polioies of new company 

Where a company issued its own 
policies free of ch^arge to the policy¬ 
holders of an Insolvent company, 
stipulations in the substituted poli¬ 
cies, and not those in the old poli¬ 
cies, controlled.—Brown v. U. S. Cas¬ 
ualty Co., C.C.Tenn., 88 P. 38. 

6. U.S.—Shepherd v. Mutual Life 
Ins. Co. of New York, C.C.A.Ark., 
63 P.2d 678—Bankers' Reserve Life 
Co. V. Matthews, C.C.A.Ark., 39 
P.2d 628—Hearln v. Standard Life 
Ins. Co., D.C.Ark., 8 P.2d 202— 
Westchester Fire Ins. Co. of New 
York City v. Fitzpatrick, C.C.A.N. 
J., 2 F.2d 661—iBtna Life Ins. Co. 
V. Bartlett, D.C.Mass., 53 F.Supp. 
1006—Penn Mut. Life Ins. Co. v. 
Meguire, D.C.Ky., 13 F.Supp. 967— 
St Paul Fire & Marine Ins. Co. v. 
Ruddy, C.C.A.Neb., 299 P. 189— 
Turner, Dennis & Lowry Lumber 
Co. V. St Paul Fire & Marine Ins. 



44 C.J.S. 


INSURANCE 


§ 289 


Co., D.C.Mont., 290 F. 641—^Hearn 
V. Equitable Safety Ins. Co., C.C. 
Mass., 11 P.Cas.No.6,299, 3 Cliff. 
328—Hearn v. New England Mut 
Mar. Ins. Co., 11 P.Cas.No.6,301, 8 
Cliff. 818. 

Ala.—^National Surety Co. v. Julian, 
160 So. 474, 478, 227 Ala. 472, cit¬ 
ing Corpiui Juris—Yorkshire Ins. 
Co., Limited, of London v. Gazls, 
112 So. 164, 215 Ala. 564—Mobile 
Marine Dock & Mut. Ins, Co. v. Mc¬ 
Millan, 27 Ala, 77. 

Ark.—Metropolitan Life Ins. Co. v. 
Minton, 66 S.W.2d 627, 188 Ark. 
456. 

Cal.—American Bldg. Maintenance 
Co. V. Indemnity Ins. Co. of North 
America. 7 P.2d 305. 214 Cal. 608 
—Consolidated Shippers v. Pacific 
Employers Ins. Co., 114 P.2d 84, 
45 Cal.App.2d 288, prior opinion 
112 P.2d 673—Maxfield Wilton & 
Associates v. Industrial Accident 
Commission, 65 P.2d 1354, 19 Cal. 
App.2d 606—Mauck v. Northwest¬ 
ern Nat. Ins, Co. of Milwaukee, 
Wis., 283 P. 338, 102 Cal.App. 510. 
Del.—Holtz V. New York Life Ins. 

Co., *179 A. 497, 7 W.W.Harr. 1. 

D.C.—United Security Life Ins. & 
Trust Co. V. Bond, 16 App.D.C. 579. 
Ga.—Golden v. National Life & Ac¬ 
cident Ins. Co.. 5 S.E.2d 198, 189 
Ga. 79, 125 A.L.R, 198, answers to 
certified questions conformed to 6 
S.B.2d 112, 61 Ga.App. 197—Atlas 
Asaur. Co. v. Lies, App., 27 S.E.2d 
791. 

Ill.—^Western & Southern Indemnity 
Co. V. Industrial Commission, 8 
N.B.2d 644, 366 HI. 240—Capps v. 
National Union Fire Ins. Co., 149 
N.E. 247, 318 Ill. 860, reversing 
Capps V. National Union Fire Ins. 
Co. of Pittsburgh, Pa., 237 Ill.App. 
103—Old Colony Life Ins. Co. v. 
Hickman, 146 N.E. 132, 315 Ill. 304 
—Bridge v. Massachusetts Bonding 
St Insurance Co., 23 N.E.2d 367, 302 
Ill.App. 1—O’Rourke v. Prudential 
Ins. Co. of America, 13 N.E.2d 287, 
294 Ill.App. 30—Webster v. Inland 
Supply Co., 5 N.E.2d 849, 287 Ill. 
App. 567—Jabara v. Equitable Life 
Assut. Soc. of U. S., 280 Ill.App. 
147—Irvin v. Metropolitan-Hiber- 
nia Firo Ins. Co., 247 Ill.App. 662 
—^Hartsock v. Kaskaskia Livestock 
Ins. Co., 223 Ill.App. 483. 

Iowa.—^Kantor v. New York Life Ins. 

Co., 268 N.W. 769, 219 Iowa 1006. 
Ky.—Western St Southern Life Ins. 
Co. v. Edelen, 95 S.W.2d 1062, 266 
Ky. 142—Fogg v. London & Pro¬ 
vincial Marine & General Ins. Co., 
Limited, of London, 36 S.W.2d 44, 
237 Ky. 636—Robinson v. Duvall, 

■ 79 Ky. 83, 3 Ky.L. 94. 42 Ain.R. 
208. « 

La.—Shuff V. Life & Casualty Ins. 
Co. of Tennessee, 114 So. 637, 164 
La. 741. affirming 6 LsuApp. 508— 
Bell V. Western Marine & Fire Ins. 
Co., 5 Rob. 428, 39 Am.D. 642— 
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Brown V. Life & Casualty Ins. Co. 
of Tennessee, App., 146 So. 932. 

Md.—^American Automobile Ins. Co. 

V. Fidelity & Casualty Co. of New 
York, 152 A. 523, 159- Md. 631. 

Mass.—Trustees of Thayer Academy 
V. Corporation of Royal Exchange 
Assur. of London, England, 183 
N.B. 264, 281 Mass. 160—Edward 
Rose Co. V. Globe & Rutgers Fire 
Ins. Co., 160 N.E. 306, 262 Mass. 
469. 

Mich.-Hall V. Equitable Life Assur. 
Soc. of U. S.. 296 N.W. 204. 296 
Mich. 404. 

Minn.—^Hormel v. American Bonding 
Co., 128 N.W. 12. 112 Minn. 288, 
33 L.R.A..N.S.. 513. 

Miss.—^American Life St Accident 
Ins. Co. V. Nirdlinger, 73 So. 876, 
113 Miss. 74, 4 A.L.R. 871. 

Mo.—^Henderson v. Massachusetts 
Bonding & Insurance Co., 84 S.W.2d 
922, 337 Mo. 1—Fields v. Pyramid 
Life Ins. Co. of Topeka. Kan., App., 
169 S.W.2d 111, transferred, see. 
Sup., 176 S.W.2d 281—Stahl v. 
American Nat. Assur. Co., App., 70 
S.W.2d 78. 

Mont.—Stevens v. Steck, 55 P.2d 7, 
101 Mont. 569. 

Neb.—Peony Park v. Security Ins. 
Co. of New Haven, Conn., 289 N.W. 
848, 137 Neb. 604. 

N.H.—Metropolitan Life Ina Co. v. 
Olsen, 123 A. 676. 81 N.H. 143, 32 
A.L.R. 1472. 

N.Y.—^F. S. Royster Guano Co. v. 
Globe & Rutgers Fire Ins. Co., 
168 N.E. 834, 252 N.Y. 75, affirming 
234 N.Y.S. 686, 226 App.Div. 178— 
Drennan v. Sun Indemnity Co. of 
New York, 280 N.Y.S. 723, 244 App. 
Div, 671, affirmed 2 N.B.2d 584, 271 
N.Y. 182—Pox V. Employers’ Lia-j 
blllty Assur. Corporation, Limited, 
of London, England, 268 N.Y.S. 
636, 239 App.Div. 671—Peine v. 

State Mut. Life Assur. Co. of Wor¬ 
cester, Mass., 274 N.Y.S. 344, 162 
Misc. 897—In re Valverde’s Estate, 
265 N.Y.S. 484, 148 Misc. 40, 347, 
affirmed In re Valverde's Adm’x, 
273 N.Y.S. 371, 242 App.Div. 653. 
N.C.—Bailey v. Life Ins. Co. of Vir¬ 
ginia, 24 S.B.2d 614, 222 N.C. 716— 
Stanback v. Winston Mut. Life Ins. 
Co., 17 S.B.2d 666, 220 N.C. 494— 
McCain v. Hartford Live Stock Ins. 
Co., 130 S.B. 186, 190 N.C. 649. 

Ohio.—^Wagner v. National Fire Ins. 

Co., 8 N.B.2d 144, 132 Ohio St. 405. 
Okl.—Pitchford v. Electrical Work¬ 
ers’ Ben. Ass'n, 113 P.2d 591, 189 
Okl. 82—Prudential Ins. Co. of 
America v. Mosley, 66 P.2d 36, 179 
Okl. 461—Maryland Casualty Co. 
V. Whitt, 29 P.2d 66, 68, 167 Okl. 
261, citing Corpus Juris—Fidelity 
& Casualty Co. of New York v. 
Curtis Brswn Co., 232 P. 99, 106 
Okl. 186. 

Tenn.—Fidelity Bond & Mortgage Co. 
v. American Surety Co., 14 Tenn. 
App. 211—^National Acceptance Co. 
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V. Royal Indemnity Co., 9 Tenn. 
App. 615. 

Tex.—^Hulen v, American Cent. Ins. 
Co., Com.App.. 46 S.W.2d 570, re¬ 
versing American Central Ins. Co. 

V. Hulen, Civ.App., 30 S.W.2d 563 
—Interstate Fire Ins. Co. v. Sor¬ 
rells, Civ.App., 296 S.W. 242—Mas¬ 
sachusetts Bonding & Ins. Co. v. 
Texas Finance Corp., Civ.App., 268 
S.W. 260. 

Va.—^Darden v. North American Ben. 

Ass’n, 197 S.H. 413, 170 Va. 479. 
Wash.—Goodwin v. Northwestern 
Mut. Life Ins. Co., 88 P.2d 281, 
196 Wash. 391—Isaacson Iron 
Works V. Ocean Accident & Guar¬ 
antee Corporation, 70 P.2d 1026, 
191 Wash. 221—Remington v. Fi¬ 
delity & Deposit Co. of Maryland, 
67 P. 989, 27 Wash. 429. 

Wis.—^United American Fire Ins. Co. 

V. American Bonding Co., 131 N.W. 
994, 146 Wis. 573, 40 L.R.A.,N.S.. 
661. 

32 C.J. p 1147 note 14—26 C.J. p 70 
note 96. 

Applloatlon to paxtlonlar policies or 
oontraots 

(1) Automobile liability policy. 

Ill.—Treolo v. Iroquois Auto Ins. 

Underwriters, 180 N.E. 676, 348 
Ill. 93. 

Ind.—Shedd v. Automobile Ins. Co., 
196 N.E. 227, 208 Ind. 621. 

La.—Graham v. American Employ¬ 
ers’ Ins. Co. of Boston, Mass., App., 
171 So. 471. 

N.H.—Lumbermen’s Mut. Casualty 
Co. V. McCarthy, 8 A.2d 760, 90 
N.H. 320. 126 A.L.R. 894. 

(2) Endowment Insurance policy.— 
Manson v. New York Life Ins. Co., 
248 N.Y.S. 679, 229 App.Div. 870. 

(8) Fidelity Insurance policy. 
Miss.—U. S. Fidelity & Guaranty Co. 

V. Citizens’ State Bank of Moor¬ 
head, 116 So. 605, 150 Miss. 386. 

S.D.—Lundeen v. Schumacher, 216 N. 

W. 883, 52 S.D. 149. 

26 C.J. p 1091 note 27. 

(4) Garage liability policy.—Con¬ 
stitution Indemnity Co. v. Lane, C. 
C.A.Tenn., 67 P.2d 433. 

(6) Guaranty Insurance policy.— 
Hormel v. American Bonding Co., 128 
N.W. 12. 112 Minn. 288. 33 L.R.A., 
N.S., 613—28 C.J. p 1043 note 19. 

(6) Hospital expense policy.—^Do¬ 
mino V. National Casually Co., 62 
N.E.2d 887, 321 Ill.App. 306. 

(7) Policy covering rent loss.— 
First Inv. Co. v. Vulcan Underwriters 
of North British & Mercantile Ins. 
Co., D.aOr., 33 F.2d 786—64 C.J. P 
890 note 24. 

(8) Policy insuring a lessee 
against loss to his leasehold by fire. 
—^Kahn v. American Ins. Co., 162 N. 
W. 686, 137 Minn. 16. 

(9) Theft policy.—Princess Ring 
Co. V. Home Ins. Co., 161 A. 292, 52 
R.1. 481, affirmed 163 A. 181. 
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plain, clear, explicit, and unambiguous and these 
rules apply regardless of whether the company 
which issued the policy is a mutual or a stock com¬ 
pany.® The rule that insurance contracts are to be 
interpreted in favor of insured and against insurer, 
discussed infra § 297, has been said to be an ex¬ 
ception;® but, as that rule rests on the idea that 
the policy or contract of insurance is prepared by 
the company and is applicable only where the con¬ 
tract is ambiguous or of doubtful and uncertain 
meaning, it is in fact in accord^o with the general 
rule that an ambiguous contract prepared by one 
party alone will be construed most strongly against 
him, as discussed in Contracts § 324. 
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The general rules of construction, however, are 
subject to special rules or principles evolved by the 
peculiar character of insurance policies and the ex¬ 
igencies of the insurance business,^! and to rules or 
provisions of law affecting insurance contracts.!® 

A policy which contains provisions such as are 
found in instruments of a testamentary character 
should generally be construed in accordance with 
the principles applicable to contracts, and not 
wills;!® but, as discussed infra § 308, it should be 
treated and construed, with respect to the benefici¬ 
aries, as in the nature of a testamentary instrument. 
It has been held that the same rules of construction 
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(10) Title insurance policy. 

U.S.—^Minnesota Title Ins. & Trust 
Co. V. Drexel, Minn.. 70 F. 194. 17 
C.C.A. 66. 

N.Y.—Trenton Potteries Co. r. Title 
Guarantee & Trust Co., 64 N.Y.S. 
116, 60 App.Div. 490—First Nat. 
Bank & Trust Co. of Port Chester 
V. New York Title Ins. Co., 12 N. 
Y.S.2d 703, 716, 171 Misc. 864, cit- 
insr Corpus Jnrlja 

Or.—DeCarli v. O’Brien, 41 P.2d 411. 

ipO Or. 36, 97 A.Ij.R. 693. 

Va.—^Marandino y. Lawyers' Title 
Ins. Corporation. 169 S.K 181, 166 
Va. 696. 

Buies for the construotlou of writ¬ 
ten Jnstnmieiits apply to Insurance 
policies equally with other contracts. 
U.S.—^U. S. ICquitable Life Assur. 
Soc. of U. S. V. Wells, C.C.A.Ky., 
101 F.2d 608—Wheat v. White, D.C. 
La.. 38 F.Supp. 796. 

La.—^Parks v. Hall, 181 So. 191, an¬ 
nulling:, App.. 179 So. 868, 179 So. 
877, Hall V. Hall, 179 So. 877, and 
Carbons Consolidated v. Hall, 179 
So, 878—Haeuser v. .ffltna Casual¬ 
ty & Surety Co., App., 187 So. 684. 
setting: aside 185 So. 498^—^Brown 
V. Life & Casualty Ins. Co. of Ten¬ 
nessee, App.. 146 So. 332. 
Mercantile contracts 

A policy of insurance is to be in¬ 
terpreted and construed by the same 
rules as other mercantile contracts. 
—^Harrell v. Bankers Mut. Life Co. 
of Freeport. 23 N.E.2d 818, 302 Ill. 
App. 374—32 CJ. p 1147 note 14 [a]. 

7. U.S.—Hesselbergr v. JEtna, Life 
Ins. Co., C.C.A.MO., 102 F.2d 23. 
Ala.—^Pacific Mut. Life Ins. Co. of 
California v. Strange. 146 So. 425, 
226 Ala. 98. 

Ariz.—^A.'' J. Bayless Markets v. Ohio 
Cruelty Ins. Cc., 104 P.2d 146. 65 
Ariz. 580. 

IlL—Stateman v. Travelers Casualty 
Ins. Co., 15 N.E.2d 607, 296 IlLApp. 
5—^Belleville Enameling & Stamp¬ 
ing Co. V. U. S. Casualty Co., 266 
nLApp. 686. 

Mo.—^Adams v. Metropolitan Life Ins. 
Co., 74 S.W.2d 899, 228 Mo.App. 915. 


Mont.—Johnson v. Metropolitan Life 
Ins. Co., 83 P.2d 922, 107 Mont 138. 
Neb.—^Krause v. Pacific Mut. Life 
Ins. Co. of California, 6 N.W.2d 229, 
141 Neb. 844—Parish v. County 
Fire Ins. Co.. 279 N.W. 170. 134 
Neb. 563, 126 A.L.R. 703—Howie v. 
Cosmopolitan Old Line Life Ins. 
Co.. 272 N.W. 207, 132 Neb. 867— 
Omar Baking Co. of Nebraska v. 
Employers Liability Assur. Corpo¬ 
ration, Limited, of London, Eng^ 
land, 264 N.W. 873, 130 Neb. 865. 
N.H.—^Raymond v. Great American 
Indemnity Co., 163 A. 713, 86 N.H. 
93—Cartier v. Cartier, 163 A, 6, 
84 N.H. 526. 

32 C.J. p 1147 note 16. 

8. U.S.—Federal Life Ins. Co. v. 
Kemp, Ind., 267 F. 266, 168 C.C.A 
349. 

Ark.—single v. Batesville Grocery Co., 
117 S.W. 241, 89 Ark. 378. 

Mass.—Clult V. Mutual Ben. Life Ins. 
Co., 99 Mass. 317. 

Construction of mutual benefit insur¬ 
ance policy see infra §§ 1467-1474. 

9. U.S.—^Liverpool & London & 
Globe Ins. Co. v. Kearney, Ind.T., 
21 S.Ct 326, 180 U.S. 132, 46 L.Ed. 
460. 

32 C.J. p 1147 note 17. 

lOi Md.—^McBvoy v. Security Fire 
Ins. Co., 73 A. 167, 110 Md. 276, 132 
Ain.S.R. 428, 22 L.R.A,N.S., 964. 
Tex,—^Burns v. American Nat Ins. 
Co., Com.App., 280 S.W. 762, af¬ 
firming American Nat Ins. Co. v. 
Bums, Clv-App., 273 S.W. 339. 

11, U.S.—Turner, Dennis & Lowry 
Lumber Co. v. St. Paul Fire & Ma¬ 
rine Ins. Co., D.C.Mont, 290 F. 641. 
Mo.—State ex rel. American Fire Ins. 
Co. v. EUlson, 190 S.W. 879, 268 
Mo. 410, conformed to Terminal Ice 
& Power Co. v. American Fire Ins. 
Co., App., 194 S.W. 722. 
Construction of preliminary or tem¬ 
porary contract see supra 9 230. 
The oomblnation of two kinds of 
Insuzaace la one policy does not 
change construction which would be 
applied to the different kinds of in¬ 
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surance had they been embodied in 
separate policies. 

Mass.—Cormier v. Hudson, 187 N.E. 

626, 284 Mass. 231. 

R.I.—^Baranski v. Massachusetts 

Bonding & Ins. Co., 197 A. 890, 60 

R. I. 140. 

Marine Insunanoe 

(1) The interpretation of a marine 
Insurance policy is not a question of 
morals or of public policy, and the 
important thing is to secure uniform¬ 
ity of an Interpretation in a com¬ 
mercial world embracing more than 
one continent and more than one 
ocean.—Queen Ins. Co. of America v. 
Globe & Rutgers Fire Ins. Co., D.C.N. 
Y., 278 F. 770, affirmed, C.C.A., 282 F. 
976, affirmed 44 S.Ct 176, 263 U.S. 
487, 68 L.Ed. 402. 

(2) The rules and principles of ma¬ 
rine insurance apply to the interpre¬ 
tation of policies on vessels exclu¬ 
sively employed in inland navigation, 
when not inapplicable by reason of 
the particular subject matter.—Cald¬ 
well V. St, Louie Perpetual Ins. Co., 
1 La.Ann. 86. 

19. S.C.—Ott V. American Fidelity 
& Casualty Co., 169 S.E. 635, 161 

S. C. 314, 76 A.L.R. 4. 

Va.—^Darden v. North American Ben. 

Ass’n, 197 S.E. 418, 170 Va. 479. 
Construction of statute as part of 
contract see infra 9 302. 

Commoiulaw principles controlling 
construction of contracts generally 
are applicable to Insurance policies. 
— ^Lee V. Guardian Life Ins. Co. of 
America, 46 N.Y.S.2d 241, affirmed 
48 N.T.S.2d 800, 267 App.Dlv. 985. 

Ctontraot of credit insurance must 
be construed under common law.— 
Thomas v. Charles Baker & Co., D. 
C.Pa., 60 F.2d 1067. 

13. Ind.—^Burnett v. Mutual Life 
Ins. Co. of New York, 114 N.B. 282, 
66 Ind.App. 280. 

Maas.—^Davls v. New York Life Ins. 
Co., 98 N.E. 1043. 212 Mass. 810, 41 
L.R.A..N.S.. 260. 
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§ 290 


apply to insurance policies and to suretyship con¬ 
tracts.^^ 

A policy in standard form, that is, containing 
standard provisions required by statute, should be 
construed, not as a legislative enactment, but as a 
voluntary contract, which, like any other, derives 
its force from the consent of the parties.15 It 
should be construed as a contract, according to its 
plain provisions, and not as a statutory provision, 
but as its language is prescribed by statute that fact 
should be kept in view,!^ and the language should 
not be extended by construction beyond its plain 


§ 290. — Function of Court 

Construction, In the usual sense, of a contract of 
Insurance is proper only where the contract Is ambiguous. 
In the absence of waiver, ambiguity, illegality, fraud, 
mutual mistake, or a statutory provision to the contrary, 
It is generally the function of a court only to construe and 
enforce the contract In accordance with the terms In 
which it Is written, and not to make a new contract or 
change Its provisions. 

The courts may resort to construction, in the usu¬ 
al sense, of a contract of insurance only when the 
language of the contract, in its ordinary meaning, 
is indefinite, ambiguous, or equivocal if the 
language employed is clear and unambiguous'Ithere 
is no occasion for construction®® or the exercise of 


meaning.!® 

14 . Mich.—Galkin t. Lincoln Mut. 
Casualty Co., 272 N.W. 694, 279 
Mich. 327. 

Construction of: 

Gratuitous suretyship contract 
generally see the C.J.S. title 
Principal and Surety 9 101, also 
60 C.J. p 78 note 70-p 80 note 79. 
Guaranty contract generally see 
Guaranty § 38. 

Suretyship contracts generally see 
the C.J.S. title Principal and 
Surety 5§ 100—111, also 50 C.J. P 
76 note 44-p 89 note 72. 

A contract of gnarantyshlp Insnxu 
anoe generally is subject to the rules 
of construction applicable to insur¬ 
ance rather than to the rule strlc- 
tisslmi Juris which determine^ the 
rights of ordinary guarantors or 
sureties without pecuniary consid¬ 
eration.—United States Fidelity & 
Guaranty Co. v. U. S., Colo., 24 S.Ct. 
142, 191 U.S. 416, 48 L.Bd. 242—28 
C.J. p 1043 note 20. 

16- Cal.—Rufflno v. Queen Ins. Co. 
of America, 33 P.2d 26, 138 Cal. 
App. 628. amended 33 P.2d 883, 138 
Cal.App. 628. 

Ind.—Ebner v. Ohio State Life Ins- 
Co., 121 N.B. 316, 69 Ind.App. 32. 
Okl.—Shawnee Mut. Fire Ins. Co. v. 
School Board of School Dist. No. 
31, Grady County, 143 P. 194, 44 
Okl. 3. I 

Pa.—Chauvin v. Superior Fire Ins. 

Co., 129 A. 326, 283 Pa. 397. 

26 C.J. p 72 note 16. 
le. Cal.—Rufflno v. Queen Ins. Co. 
of America, 33 P.2d 26, 188 Cal. 
App. 528, amended 33 P.2d 883, 138 
Cal.App. 528. 

Ind.—Ebner v. Ohio State Life Ins. 

Co., 121 N.B. 316, 69 Ind.App. 82. 
N.J.—Precipio v. Insurance Co. of 
State of Pennsylvania, 187 A. 649, 
103 N.J.Law 589. 

N.T.—Giambalvo v. Phoenix Ins. Co. 
of Hartford, Conn., 86 N.Y.S.2d 
698, 178 Misc. 887. 

S.C.—Ott V. American Fidelity & 
Casualty Co., 169 S.B. 636, 161 S. 
C. 814, 76 A.L.R. 4. 

26 C.J. p 72 note 16. 

IV. Ind.—Ebner v. Ohio State Life 


Ins. Co.. 121 N.B. 316, 69 Ind.App. 

32. 

Standard provisions of policy gov¬ 
ern contract of insurance, even if 
policy contains contrary stipulation. 

—^Roeser v. Guardian Life Ins. Co. 
of America, 296 N.T.S. 586, 162 Misc. 
798. 

OommlssloB in prescribing provi¬ 
sions of policy could assume that 
policy would be construed in accord¬ 
ance with established law and ac¬ 
cording to purpose of statute.—Ott 
V. American Fidelity & Casualty Co., 

169 S,B. 636, 161 S.C. 314, 76 A.L.R. 

4. 

1& Mich.—Sturgis Nat. Bank v. 
Maryland Casualty Co., 238 N.W. 
867, 262 Mich. 426. 

R.I.—Solomon v. U. S. Fire Ins. Co. 
of New York, 166 A. 214, 53 R.I. 
164, reargument denied 166 A. 264. 

As subject to strict or liberal con¬ 
struction see infra 9 297. 

19. U.S.—Sulzbacher v. Travelers 
Ins. Co., C.C.A.MO., 137 F.2d 386. 
Ind.—Painter v. Massachusetts Mut 
Life Ins. Co., 133 N.B. 20, 77 Ind. 
App. 34. 

La.—^Muse v. Metropolitan Life Ins. 
Co., App., 191 So. 686, affirmed 192 
So. 72, 193 La. 606, 126 A.L.R. 1075. 
Mo.—^Heald v. .®tna Life Ins. Co. of 
Hartford, Conn., 104 S.W.2d 379, 
340 Mo. 1143, affirming, App., 90 
S.W.2d 797—Evans v. Great North¬ 
ern Life Ins. Co., App., 167 S.W. 
2d 118—Markel v. Mutual Ben. 
Health & Accident Ass'n of Omaha, 
App., 121 S.W.2d 176. 

Tenn.—^Moore v. Life & Casualty Ins. 

Co., 40 S.W.2d 403, 162 Tenn. 682. 
Wis.—Reeves v. Midland Casualty | 
Co., 174 N.W. 476, 170 Wis. 370, 
rehearing denied 174 N.W. 969, 170 
Wis. 870. 

jK), XJ.S.—^Equitable Life Assur. Soc. 
of U. S. V. Wells, C.C.A.Ky.. 101 P. 
2d 608—Ocean Accident & Guaran¬ 
tee Corporation v. Penick & Ford, 
C,C.A.Iowa. 101 F.2d 493—U. S. Fi¬ 
delity & Guaremty Co. v. Barber, 
C.C.A.Mich., 70 F.2d 220—Gold- 
smith V. New York Life Ina Co„ 
C.C.A.MO., 69 F.2d 278, cerUorarl^ 
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denied 64 S.Ct 860, 292 U.S. 660. 

78 L.Bd. 1600—Shepherd v. Mu¬ 
tual Life Ins. Co. of New York, 
C.C.A.Ark., 63 F.2d 678—Prudential 
Ins. Co. of America v. Wolfe, C. 
.C.A.MO., 62 P.2d 537, certiorari de¬ 
nied Wolfe V. Prudential Ins. Co. 
of America, 62 S.Ct 312, 286 U.S. 
640, 76 L.Bd. 933—Order of United 
Commercial Travelers of America 
V. Edwards, C.C.A.Okl., 61 P.2d 
187—Bankers' Reserve Life Co. v. 
Matthews, C.C.A.Ark., 39 F.2d 628 
—^London & Lancashire Indemnity 
Co. of America v. Neil Barron Fuel 
Co., D.C.MO., 31 F.Supp. 699—Mc¬ 
Kinney V. General Accident Fire 
& Life Assur. Co., Kan., 211 F. 961, 
128 C.C.A. 449. 

Ala.—^All States Life Ins. Co. v. 
Steward, 5 So.2d 784, 242 Ala. 268— 
McGifford v. Protective Life Ins. 
Co., 161 So. 349. 227 Ala. 688. 

Ark.—Daugherty v. General Ameri¬ 
can Life Ins. Co., 78 S.W.2d 806, 
190 Ark. 246. 

Cal.—^Blackburn v. Home Life Ins. 
Co. of New York, 120 P.2d 31, 19 
Cal.2d 226—^National Automobile 
Ins. Co. V. Industrial Accident 
Commission, 81 P.2d 926, 11 Cal.2d 
689. 

Mich.—^Lehr v. Professional Under¬ 
writers, 296 N.W, 843, 296 Mich. 
698—SchifC v. Automobile Ins. Co. 
of Hartford, Conn., 287 N.W. 920, 
290 Mich. 457—Mondou v. Lincoln 
Mut Casualty Co., 278 N.W. 94, 288 
Mich. 353—Wertman v. Michigan 
Mut Liability Co., 265 N.W. 418, 
267 Mich. 508. 

Mo.—State ex rel. Prudential Ins. Co. 
of America v. Shain, 127 S.W.2d 
676, 344 Mo. 623, quashing Gasper- 
Ino V. Prudential Ins. Co. of Amer¬ 
ica, App., 107 S.W.2d 819—Zancker 
V. Northern Ins. Co. of New York, 
App., 176 S.W.2d 623—Tarzian v. 
Metropolitan Life Ins, Co., App., 
160 S.W.2d 490—Branaker v. Pru¬ 
dential Ins. Co. of America, 150 
S.W.2d 498, 236 Mo.App. 239—By¬ 
ring V. Kansaa City Life Ins. Co., 
129 S.W.2d 1086, 234 Mo.App. 828 
—Vail V. Midland Life Ins. Co., 
App., 108 S.W.2d 147 —Lachterman 
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a choice of interpretations.In the absence of 
ambiguity,22 waiver or estoppel,23 contravention of 
public policy or positive law,34 fraud,25 mutual mis- 
takc,26 or maintainable equities,27 or a statute re¬ 


quiring a construction or effect other than that in¬ 
tended by the parties,28 it is the function of the 
court to construe and enforce the contract as it is 
written,39 even with respect to a restrictive provi- 


V. Mutual Ben. Health & Accident 
Ass'n, App., 60 S.W.2d 646—Kim¬ 
brough V. National Protective Ins. 
Ass’n, 36 S.W.2d 654. 225 Mo.App. 
918. 

N.J.—Seraflno v. U. S. Fidelity & 
Guaranty Co., 4 A.2d 850, 122 N.J. 
Law 294—^Klndervater v. Motorists 
Casualty Ins. Co., 199 A. 606, 120 
N.J.Law 378, followed In Brodsky 

V. Motorists Casualty Ins. Co., 199 
A. 610. 120 N.J.Law 423. 

Ohio.—Shonp v. Clemans, App., 81 N. 
F..2d 103. 

Okl.—Brown v. Connecticut Fire Ins. 

Co.. 153 P. 173, 52 Okl. 392. 

Or.—Smith v. Germania F. Ins. Co., 
202 P. 1088. 102 Or. 569. 

R I.—Princess Ring Co. v. Home Ins. 
Co., 161 A. 293, 52 R.I. 481, alllrmed 
163 A. 181. 

Tex.—^U. S. Fire Ins. Co. of New 
York V. Rothwell, Com.App., 60 S. 

W. 2d 759, reversing. Civ.App., 89 
S.W.2d 115—Metropolitan Life Ins. 
Co. V. Wilson, Civ.App., 102 S.W. 
2d 464—^HufP V. Southwestern Life 
Ins. Co., CIv.App., 95 S.W.2d 498; 
error refused. 

Court oazuLot create axuhigcilty 
where none exists. 

U.S.—^Kirkby v. Federal Life Ins. 

Co., C.C.A.Mlch.. 35 F.2d 126. 

Mo.—Glenn v. Missouri Ins. Co., App., 
179 S.W.2d 644—Vail v. Midland 
Life Ins. Co., App., 108 S.W.2d 147. 
Pa.—Westbrook v. Continental Life 
Ins. Co.. 170 A. 395. Ill Pa.Super. 
563. 

Terms on. whldh minds of parties 
met, If determinable from contract 
Itself, prevail over rules of construc¬ 
tion.—^Hibbard v. North American 
Life Ins. Co.. 212 N.W. 779, 192 Wis. 
315. j 

As '^w of^ case I 

Plain and unambiguous terms of 
policy, entered into by parties with¬ 
out disability, constitute '*law of 
case" In an action on the policy.— 
Pennsylvania Fire Ins. Co. v. Malone, 
115 So. 156, 217 Ala. 168, 56 A.L.R. 
1076. 

21. N.T.—^Houlihan v. Preferred Acc. 
Ins. Co., 89 N.B. 927, 196 N.Y. 887, 
26 L.R.A.,N.S.. 12dl. reversing 111 
N.Y.S. 1048, 127 App.Div. 630, and 
reargument denied 90 N.B. 1160, 
197 N.Y. 582—Ritchie v. Standard 
Surety ft Casualty Co. of New 
York, 18 N.Y.S.2d 1022, 267 App. 
X>iy. 545, appeal denied. 

22. U.S.—Gtoldsmith v. New York 
Life Ins. Co., C.C.A.MO., 69 F.2d 
273, certiorari denied 54 S.Ct. 860, 
292 U.S. 650, 78 L.Bd. 1600. 

Cal,—Ogbum v. Travelers* Ins. Co., 
276’P. 1004, 207 CaL 60. 


Iowa.—^Hlatt v. Travelers* Ins. Co., 
197 N.W. 3, 197 Iowa 163, 38 A. 
L.R. 655. 

Mo.—State* v. Ellison, 190 S.W. 879, 
269 Mo. 410. 

Tex.—^American Bankers Life Ins. 
Co. V. Pate. Clv.App.. 161 S.W.2d 
687. 

Construction of ambiguous contract 
In favor of Insured see Infra 9 297. 

23. U.S.—Hanover Fire Ins. Co. v. 
Dallave, C.C.A.Mlch.. 274 F. 258. 

Mo.—State v. Ellison. 190 S.W. 879, 
269 Mo. 410. 

S.C.—Sauls v. Sovereign Camp W. O. 
W., 8 S.E.2d 600, 198 S.C. 289— 
Parker v. Jefterson Standard Life 
Ins. Co., 165 S.B. 617, 168 S.C. 894. 
Tex.—^American Bankers Life Ins. 
Co. V. Pate, Clv.App., 161 S.W.2d 
687. 

Waiver or estoppel see supra 59 274- 
277. Infra 96 672-678. 

24. U.S.—Webster v. State Mut. 
Life Assur. Co. of Worcester, 
Mass., D.C.Cal.. 50 F.Supp. 11. 

Ark.—Reynolds v. New York Life 
Ins. Co., 164 S.W.2d 817. 202 Ark. 
1018. 

La.—^American Bonding Co. of Bal¬ 
timore V. Catlett. App., 11 So.2d 60 
—Smith V. Washington Nat. Ins. 
Co., App., 178 So. 691—Rachall V. 
Life ft Casualty Ins. Co. of Ten¬ 
nessee, App., 145 So. 779. 

Miss.—^Lavender v. Volunteer State 
Life Ins. Co., 167 So. 101, 171 Miss. 
169—Berry v. Lamar Life Ins. Co., 

142 So. 446. 165 Miss. 406, affirmed 
145 So. 887, 166 Miss. 406—New 
Amsterdam Casualty Co. v. Perry¬ 
man, 140 So. 342, 162 Miss. 864. 

Mo.—Walker v. General American 
Life Ins. Co., 141 S.W.2d 786— 
Brown v. Metropolitan Life Ins. 
Co., 151 S.W.2d 499, 236 Mo.App. 
315. 

Mont.—Schroeder v. Metropolitan 
Life Ins. Co., 63 P.2d 1016, 103 
Mont 647—Capital Finance Corpo¬ 
ration V. Metropolitan Life Ins. Co.> 
243 P. 1061, 75 Mont 460. 

Neb.—Smith Motors v. New Amster¬ 
dam Casualty Co., 11 N.W.2d 78, 

143 Neb. 816—Smith v. U. S. Fidel¬ 
ity ft Guaranty Co., 6 N.W.2d 81, 
142 Neb. 321—^Krause v. Pacific 
Mut Life Ins. Co. of California, 6 
N.W.2d 229, 141 Neb. 844—Howie v. 
Cosmopolitan Old Line Life Ins. 
Co., 272 N.W. 207, 132 Neb. 867— 
Rye V. New York Life Ins. Co., 180 
N.W. 434, 88'Neb. 707. 

N.C.—Jolley v. Jefferson Standard 
Life Ins. Co., 154 S.B. 400, 199 N. 
C. 269. 

S.C.—Sauls V.' Sovereign Camp, W. O. 
W., 8 S.E.2d 500, 193 S.a 289. 
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26. Mo.—State v. Ellison, 190 S.W. 
879. 269 Mo. 410. 

jilont.—Schroeder v. Metropolitan 
Life Ins. Co., 63 P.2d 1016, 103 
Mont 547. 

Neb.—Shambaugh v. Great Northern 
Life Ins. Co., 268 N.W. 288, 131 
Neb. 415. 

N.Y.—Warren v. Postal Life Ins, Co.. 
148 N.Y.S. 1024, 163 App.Div. 638 
—Guarisco v, Massachusetts Bond¬ 
ing ft Insurance Co., 4 N.Y.S.2d 
788, 167 Mlsc. 876, affirmed 16 N.Y. 
S.2d 208, 268 App.Div. 889, rear¬ 
gument denied 17 N.Y.S.2d 999, 
258 App.Dlv. 965. 

N.C.—Jolley v. Jefferson Standard 
Life Ins. Co.. 164 S.B. 400, 199 N.C. 
269. 

Fraud as ground for: 

Avoidance of contract see supra 9 
244. 

Reformation of contract see supra 
9 278. 

26. Mo.—State v. Ellison, 190 S.W. 
879, 269 Mo. 410. 

Reformation for mistake see supra 
9 278. 

27. Ho.—State v. Ellison, supra. 
N.C.—Jolley v. Jefferson Standard 

Life Ins. Co.. 164 S.E. 400, 199 N.C. 
269.* 

S.C.—Parker v. Jefferson Standard 
Life Ins. Co., 166 S.B. 617, 168 S. 
C. 394. 

28. N.Y.—^Hopkins v. Connecticut 
Gen. Life Ins. Co.. 121 N.E. 466, 
226 N.Y. 76, reversing 160 N.Y.S. 
247, 174 App.Div. 23, reversing 168 
N.Y.S. 79—Metropolitan Life Ins. 
Co. V. Beha, 236 N.Y.S. 601, 226 
App.Div. 408, affirmed Metropolitan 
Life Ins. Co. v. Conway, 169 N.E. 
642, 252 N.Y. 449. 

Statutes governing construction of 
policies not conforming thereto see 
supra 5 242. 

29. U.S.—National Union Fire Ins. 

Co. of Pittsburgh v. Anderson- 
Prichard Oil Corporation, C.C.A. 
Okl., 141 F.2d 443—Sulzbacher v. 
Travelers Ins. Co., C.C.A.MO., 137 
F.2d 886—Hill v. Standard Mut. 
Casualty Co., C.C.A.I11., 110 F.2d 
1001—Summers v. Travelers Ins, 
Co., C.C.A.MO., 109 F.2d 845, 127 
A.L.R. 1336—State Mut. Life As¬ 
sur. Co. of Worcester v. Briscoe, 
C.C.A.Ohio, 107 F.2d 977—Davis 
v..Fidelity Mut Life Ins. Co., C.C. 
A.N.C., 107 F.2d 160—Ayers v. 

Hartford Accident & Indemnity Co., 
C.C.A.Ga., 106 F.2d 968—^faddleford 
V. Fidelity ft Casualty Co. of New 
York, C.C.A.ni., 100 P.2d 606, cer¬ 
tiorari denied Fidelity ft Casu¬ 
alty Co. of New York v. Paddle- 
ford, 59 S.Ct 789,' 806 U.S. 664; 
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S3 L.Ed. 1060—^Bradley v. Pru¬ 
dential Ins. Co. of America, C.C.A. 
Cal., 70 P.2d 988—Rains v. Nation¬ 
al Life & Accident Ins. Co., C.C.A. 
Tex., 62 F.2d 341—Lemmon v. Mas¬ 
sachusetts Protective Ass’n of 
Worcester, Mass., D.C.Okl., 53 F. 
2d 255—Sprlnirfleld Fire & Marine 
Ins. Co. V. National Fire Ins. Co., 
C.C.A.Iowa, 51 P.2d 714, 76 A.L.R. 
1287—^Whitney v. Union Central 
Life Ins. Co.. C.C.A.Neb., 47 F.2d 
861—Ponder v. Lamar Life Ins. 
Co., D.C.La., 6 F.2d 294—Shapiro 
Bros. Factors Corporation v. Auto¬ 
mobile Ins. Co. of Hartford, Conn., 

U.C.N.J., 40 F.Supp. 1—Ivy v. New 
York Life Ins. Co., D.C.Ala., 33 
F.Supp. 841—^Hawkeye Commercial 
Men's Ass’n v. Christy, C.C.A.Iowa, 
294 F. 208. 

Ala.—All States Life Ins. Co. v. 
Steward, 5 So.2d 784, 242 Ala. 258 
—The Praetorians v. Hicks, 175 
So. 258, 234 Ala. 451—Loveman, 
Joseph & Loeb v. New Amsterdam 
Casualty Co., 173 So. 7, 233 Ala. 
518—Sovereign Camp, W. O. W., v. 
Miller, 164 So. 742, 231 Ala. 336 
—Northam v. Metropolitan Life 
Ins. Co., 163 So. 635, 231 Ala. 105, 
111 A.L.R. 622--McGlirord v. Pro¬ 
tective Life Ins. Co., 151 So. 349, 
351, 227 Ala. 588, citing Corpus Stb- 
xis—Life & Casualty Ins. Co. of 
Tennessee v. Tollison, 134 So. 805, 
223 Ala. 78—Prudential Ins. Co. 
of America v. Gray, 169 So. 262, 26 
Ala.App. 268, reversed on other 
grounds 169 So. 265, 230 Ala. 1, 
certiorari denied 159 So. 267, 230 
Ala. 59. 

Ariz.—Berry v. Acacia Mut Life 
Ass’n, 67 P.2d 478, 40 Ariz. 413— 
Peterson v. Hudson Ins. Co., 15 P. 
2d 249, 41 Ariz. 31—Equitable Life 
Assur. Soc. of U. S. V. Pettid, 11 
P.2d 833, 40 Ariz. 239. 

Ark.—Reynolds v. New York Life 
Ins. Co.. 154 S.W.2d 817, 202 Ark. 
1013—Metropolitan Life Ins. Co. v. 
Guinn, 136 S.W.2d 681, 199 Ark. 
994—Craig v. Golden Rule Life 
Ins. Co., 41 S.W.2d 769, 184 Ark. 
48—^National Benev. Soc. v. Har¬ 
ris, 9 S.W.2d 773, 178 Ark. 24. 

Cal.—Blackburn v. Home Life Ins. 
Co. of New York, 120 P.2d 31, 19 
Cal.2d 226—Kautz v. Zurich Gen¬ 
eral Acoidcnt & Liability Ins. Co., 
300 P. 34, 212 Cal. 676—Ogbum v. 
Travelers* Ins. Co., 276 P. 1004. 207 
Cal. 50. 

Ga.—Quillian v. Equitable Life As¬ 
sur. Soc. of U. S., 6 S.E.2d 108, 61 
Ga.App. 138—Great American In¬ 
demnity Co. V. Southern Feed 
Stores. 181 S.B. 116, 61 Ga.App. 
591. 

Idaho.—Maryland Casualty ' Co. v. 
Boise Street Car Co.. 11 P.2d 1090, 
52 Idaho 133. 

Ill.—Soucie, for Use of Ziems, v. 
Illinois Agr. Mut. Ins. Co., App., 
66 N.E,2d 56—O’Rourke v. Pruden¬ 
tial Ins. Co. of America, 13 N.E.2d 


287, 294 I11.APP. 80—Mllkes v. U. 
S. Fidelity & Guaranty Co., 257 Ill. 
App. 65—^Vlllier v. American Nat 
Ins. Co., 238 IlLApp. 204—Hart- 
sock V. Kaskaskia Livestock Ins. 
Co., 223 IlLApp. 433. 

Ind.—Metropolitan Life Ins. Co. v. 
Winlger, 17 N.B.2d 86, 216 Ind. 
120—Continental Casualty Co. v. 
Kllnge, 144 N.B. 246, 82 Ind.App. 
277—Shedd v. American Credit In- 
demn. Co., 96 N.B. 316, 48 Ind.App. 
23. 

Iowa.—Green v. Phoenix Ins. Co. of 
Hartford. 247 N.W. 660, 216 Iowa 
1220—^Hiatt V. Travelers’ Ins. Co., 
197 N.W. 3, 197 Iowa 153, 33 A.L. 
R. 655—^Kimball Bros. Co. v. Pala¬ 
tine Ins. Co., Limited, of London, 
England, 195 N.W. 987, 197 Iowa 
598. 

Ky.—Cheek v. Commonwealth Life 
Ins. Co., 126 S.W.2d 1084, 277 Ky. 
677—Mutual Life Ins. Co. of New 
York V. Smith, 79 S.W.2d 28, 267 
Ky. 709—Jefferson Standard Life 
Ins. Co. V. Hurt, 72 S.W.2a 20, 264 
Ky. 608—^Monroe’s Adm’r v. Feder¬ 
al Union Life Ins. Co.. 66 S.W.2d 
680, 261 Ky. 670—^Bahre v. Travel¬ 
ers’ Protective Ass’n of America, 
27.7 S.W. 467, 211 Ky. 436—Maddox 

V. Mutual Life Ins. Co. of New 
York, 234 S.W. 949, 193 Ky. 38, 22 
A.L.R. 1276. 

La.—^Dorsett v. Thomas, 92 So. 734, 
162 La. 60—Perrin v. Stuyvesant 
Ins. Co., 74 So. 110, 140 La. 812— 
American Bonding Co. of Balti¬ 
more V. Catlett, App., 11 So.2d 60— 
Chandler v. ^tna Ins. Co., App., 
188 So. 606—Smith v. Washingfton 
Nat. Ins. Co., App., 178 So. 691— 
Craft V. Massachusetts Protective 
Ass’n, App., 149 So. 367—Brown 
V. Life & Casualty Ins. Co. of Ten¬ 
nessee, App., 146 So. 332. 

Md.—Frontier Mortg. Corporation v. 
Heft, 125 A. 772, 146 Md. 1. 

Mass.—Koshland v. Columbia Ins. 
Co., 130 N.E. 41, 237 Mass. 467. 

Mich.—Indemnity Ins. Co. of North 
America v. Geist, 259 N.W. 148, 270 
Mich. 610—^Kingsley v. American 
Central Life Ins. Co., 242 N.W. OS6, 
269 Mich. 53. 

Minn.—^Wilson v. Travelers Ins. Co., 
8 N.W.2d 236, 214 Minn. 379, 146 
A.L.R. 939—^Wolfangel v. Pruden¬ 
tial Ins. Co. of America, 296 N.W. 
676, 209 Minn. 439. 

Miss.—^Lavender v. Volunteer State 
Life Ins. Co., 167 So. 101, 171 
Miss. 169—Brotherhood of Rail¬ 
road Trainmen v. Bridges, 144 So. 
664, 164 Miss. 366—Berry v. La¬ 
mar Life Ins. Co., 142 So. 445, 166 
Miss. 406, affirmed 145 So. 887. 166 
Miss. 405—Georgia Casualty Co. v. 
Cotton Mills Products Co., 132 So. 
73, 169 Misc. 396. 

Mo.—Llederman v. Independent Gir¬ 
der of Brith Sholom, 173 S.W.2d 
848. reversing, App., 164 S.W.2d 614 
—State ex rel. Mutual Ben. Health 
& Accident Ass’n v. Shain, 166 S. 
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W.2d 484, 860 Mo. 422, quashing 
certiorari Wheeler v. Mutual Ben. 
Health & Accident Ass’n, App., 167 
S.W.2d 664—Bramble v. Kansas 
Cljty Life Ins. Co.. 160 S.W.2d 746, 
349 Mo. 318—Walker v. General 
American Life Ins. Co., 141 S.W.2d 
785—State ex rel. Prudential Ins. 
Co. of America v. Shain, 127 S.W. 
2d 675, 344 Mo. 628, quashing Gas- 
perlno v. Prudential Ins. Co. of 
America, App., 107 S.W.2d 819— 
Heald v. .^tna Life Ins. Co. of 
Hartford, Conn., 104 S.W.2d 379, 
840 Mo. 1143, affirming, App., 90 S. 
W.2d 797—Prange v. International 
Life Ins. Co. of St. Louis, 46 S.W. 
2d 623, 329 Mo. 661, 80 A.L.H. 950 
—^Hamm v. Metropolitan Life Ins. 
Co., App., 166 S.W.2d 824—Perkins 

V. Becker. 167 S.W.2d 550, 236 Mo. 
App. 786—Conigliaro v. Societa 
Operala Di Mutuo Soccorso San 
Guiseppe. App., 167 S.W.2d 287— 
St. Louis Police Relief Ass’n v. 
.Sltna Life Ins. Co., 154 S.W.2d 
782, 236 Mo.App. 418—^Brown v. 
Metropolitan Life Ins. Co., 151 j9. 

W. 2d 499, 286 Mo.App. 315—Markel 
V. Mutual Ben. Health & Accident 
Ass’n of Omaha, App., 121 S.W.2d 
176—^Davls V. Mutual Life Ins. Co., 
119 S.W.2d 488, 284 Mo.App. 748— 
Lacy V. American Central Life Ins. 
Co., 115 S.W.2d 198, 232 Mo.App. 
1182—Beem v. General Accident 
Fire & Life Assur. Corporation, 105 
S.W.2d 956, 231 Mo.App. 686—Rick 

V. John Hancock Mut. Life Ins. Co. 
of Boston, Mass., 93 S.W.2d 1126, 
230 Mo.App. 1084—Plummer v. 
Metropolitan Life Ins. Co., 81 S. 

W. 2d 463, 229 Mo.App. 638—Lach- 
terman v. Mutual Ben. Health & 
Accident Ass’n, App., 60 S.W.2d 646 
—^Bowdon V. Metropolitan Life Ins. 
Co., 69 S.W.2d 787, 227 Mo.App. 
710—Grover v. Hartford Accident 
& Indemnity Co., 61 S.W.2d 210, 
227 Mo.App. 46—Gooch v. Metro¬ 
politan Life Ins. Co., App., 49 S.W. 
2d 679, reversed on other grounds 
61 S.W.2d 704, 333 Mo. 191—Coch¬ 
ran V. Standard Accident Ins. Co. 
of Detroit, Mich., 271 S.W. 1011, 
219 Mo.App. 822. 

Mont.—Schroeder v. Metropolitan 
Life Ins. Co., 63 P.2d 1016, 103 
Mont. 547—Capital Finance Corpo¬ 
ration V. Metropolitan Life Ins. 
Co., 248 P. 1061, 75 Mont. 460. 

Neb.—Smith Motors v. New Amster¬ 
dam Casualty Co., 11 N.W.2d 73. 
143 Neb. 816—Smith v. U. S. Fidel¬ 
ity & Guaranty Co.. 6 N.W.2d 81, 
142 Neb. 821—Krause v. Pacific 
Mut. Life Ins. Co. of California, 5 
N.W.2d 229, 141 Neb. 844—Gulizla 
V. Royal Indemnity Co., 299 N.W. 
220, 189 Neb. 832—Howie v. Cosmo¬ 
politan Old Line Life Ins. Co., 272 
N.W. 207, 132 Neb. 367—Sham- 
baugh V. Great Northern Life Ins. 
Co., 268 N.W. 288, 131 Neb. 416— 
Omar Baking Co. of Nebraska v. 
Employers Liability Assur. Cor- 
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sion in the contract;*® and such a construction and 
enforcement should be followed although it prac¬ 
tically nullifies the policy,®*- and regardless of 


whether it results unfavorably to, or works a hard¬ 
ship on, one or the other of the parties the 
court cannot by construction relieve insured from 


poration. Limited, of London, Eng¬ 
land. 264 N.W. 873, 180 Neb. 865. 

N.J.—J. G. Ries & Sons v. Automo¬ 
bile Ins. Co. of Hartford, Conn., 3 
A2d 610, 121 N.J.Law 493—Klnder- 
vater v. Motorists Casualty Ins. 
Co.. 199 A. 606. 120 N.J.Law 378, 
followed In Brodsky v. Motorists 
Casualty Ins. Co.. 199 A 610, 120 
N.J.Law 423—^Krleg v. Pbcenlx Ins. 
Co. of Hartford, Conn., 185 A. 21, 
116 N.J.Law 467, reversing 180 A 
213. 13 N.J.Mioc. 566—Vozne v. 

Springfield Fire & Marine Ins. Co. 
of Springfield, Masa, 180 A. 862, 
115 N.J.Law 449—^Excello Clotbing 
Co. V. Marquette Nat. Fire Ins. Co. 
of Chicago, Ill., 119 A 794, 98 N. 
J.Law 827, reversed on other 
grounds Excello Clothing Co. v. 
Marquette Nat. Fire Ins. Co., 124 
A 784, 99 N.J.Law 154. 

N.T.—^Auerbach v. Maryland Casu¬ 
alty Co., 140 N.B. 677, 236 N.T. 247, 
28 AL.R. 1294, reversing 199 N.T. 
S. 851, 205 App.Div. 131, reversing 
198 N.T.S. 309, 119 Misc. 812—Met¬ 
ropolitan Life Ins. Co. v. Beha, 285 
N.T.S. 601, 226 App.Div. 408, affirm¬ 
ed Metropolitan Life Ins. Co. v. 
Conway. 169 N.B. 642, 252 N.T. 449 
—Guariaco v. Massachusetts Bond¬ 
ing & Insurance Co., 4 N.T.S.2d 
788, 167 Misc. 875. affirmed 16 N.T. 
S.2d 208, 258 App.Div. 889, rear¬ 
gument denied 17 N.T.S.2d 999, 258 
App.Dlv. 965—Duke v. Metropoli¬ 
tan Life Ins. Co., 298 N.T.S. 608, 
163 Misc. 629, affirmed 8 N.T.S.2d 
723, 266 App.Div. 923—Lubow v. 
Prudential Ins. Co. of America, 272 
N.T.S. 663, 162 Misc. 62—Quan Tim 
V. Prudential Ins. Co. of America, 
26 N.T.S.2d 21, affirmed 29 N.T.S. 
2d 182. 

N.C.—^Ford V. New Tork Life Ins. 
Co., 22 S.B.2d 235, 222 N.C. 164— 
Roberts v. American Alliance Ins. 
Co., 192 S.B. 873, 212 N.C. 1, 113 
AL.R. 310—Jolley v. Jefferson 
Standard Life Ins. Co., 154 S.E. 
400, 199 N.C. 269. 

OkL—Standard Acc. Ins. Co. of De¬ 
troit, Mich., V. Gtoldberg, 260 P. 
892, 120 Okl. 108—Mid-Continent 
Life Ins. Co. v. Skye, 240 P. 630, 
113 Okl. 184. 

Pa,—Sldebothom v. Metropolitan Life 
Ins. Co., 14 A2d 131, 339 Pa. 124 
—Topkls V. Rosenzwelg, 5 A 2d 
100. 338 Pa. 629—Holliday v. St. 
Paul Mercury Indemnity Co., 33 A 
2d 449, 168 Pa.Super. 59—Crahan 
v. Automobile Underwriters, 176 A 
817, 116 Pa.Super. 868—Lucas v. 
John Hancock Mut Life Ins. Co., 
176 A 514, 116 PaSuper. 298— 
Alberga, to Use of Colton v. Penn¬ 
sylvania Indemnity Corporation, 
173 A 697, 114 Fa.Super. 42— 


Quigley V. Western & Southern 
Life Ins. Co., Co.Ch, 86 Pittsb.Leg. 
J. 400, afllrmed 7 A2d 70, 136 Pa 
Super. 27. 

R. I.—^Inventasch v. Superior Fire Ins. 
Co.. 138 A 39. 48 R.I. 321. 

S. C.—S. S. Newell & Co. v. American 
Mut. Liability Ins. Co.. 19 S.B.2d 
468, 199 S.C. 326—Patterson v. 
Courtenay Mfg. Co., 14 S.B.2d 16, 
196 S.C. 616—Sauls v. Sovereign 
Camp. W. O. W., 8 S.B.2d 600, 193 
S.C. 289—Walker v. Commercial 
Casualty Ins. Co., 4 S.E.2d 248. 191 
S.C. 187—^Parker v. Jefferson 
Standard Life Ins. Co.. 156 S.B. 
617, 168 S.C. 894. 

Tenn.—^Inman v. Life & Casualty Ins. 
Co., 46 S.W.2d 1078, 164 Tenn. 12— 
Mutual Ben. Health & Accident 
Ass*n V. Dixon. App.. 180 S.W.2d 
426—Cox V. Equitable Life Assur. 
Soc. of U. S.. 122 S.W.2d 828, 22 
Tenn.App. 311. 

Tex.—^United Service Automobile 
Ass'n V. Miles, 161 S.W.2d 1048, 
139 Tex. 188, affirming Miles v. 
United Service Automobile Ass’n, 
Clv.App., 149 S.W.2d 233—Federal 
Surety Co. v. Smith, Com.App., 41 
S.W.2d 210, reversing, Civ.App., 26 
S.W.2d 994—U. S. Fidelity & Guar¬ 
anty Co. V. Baldwin Motor Co., 
Com.App., 34 S.W.2d 816, reversing, 
Civ.App., 18 S.W.2d 826—Benefit 
Ass'n of Ry. Employees v. Dover, 
Clv.App., 167 S.W.2d 1047—^Ameri¬ 
can Bankers Life Ins. Co. v. Pate, 
Civ.App., 161 S.W.2d 687—^Farmers 
Co-op. Soa No. 1 of Quanah v. 
Maryland Casualty Co., Civ.App., 
186 S.W.2d 1033—Commercial 
Standard Ins. Co. v. McKinney, Civ. 
App., 114 S.W.2d 338, error dis¬ 
missed—Cannon Ball Motor 
Freight Lines v. Grasso, Civ.App., 
69 S.W.2d 337, affirmed Grasso v. 
Cannon Ball Freight Lines, 81 S. 
W.2d 482, 126 Tex 164. 

Vt.—Allen V. Berkshire Mut. Fire 
Ins. Co., 168 A 698, 106 Vt. 471, 
89 AL.R. 460. 

Va—^Welborn v. Wyatt, 7 S.B.2d 99, 
176 Va 163—Darden v. North 
American Ben. Ass’n, 197 S.B. 413, 
170 Va 479—Mutual Ben. Health & 
Accident Ass’n v. Ryder, 186 S.B. 
894, 166 Va 446. 

W.Va—Kincaid v. Equitable Life As¬ 
sur. Soc. of U. S., 188 S.E. 40, 116 
W.Va 672—^lannarelli v. EZansas 
City Life Ins. Co., 171 S.B. 748, 
114 W.Va 88—^Da Corte v. New 
Tork Life Ins. Co., 171 S.B. 248, 114 
W.Va 172. 

32 C.J. p 1148 note 39—1 C.J. p 417 

- note 40. 

Contract as measure of rights of 
parties generally see supra fi 223. 
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Construction as to intention gen¬ 
erally see infra S 391. 

Similar statement 
Fair and unambiguous language of 
a policy cannot be construed to mean 
otherwise than what it says.—Side- 
bothom V. Metropolitan Life Ins. Co., 
14 A2d 181, 339 Pa 124—Topkls v. 
Rosenzwelg, 5 A.2d 100, 333 Pa. 629 
—Judge V. Prudential Ins. Co. of 
America 184 A 648, 321 Pa 464— 
Mullen V. John Hancock Mut. Life 
Ins. Co., 28 A2d 466, 160 PaSuper. 
823—Potts V. Metropolitan Life Ins. 
Co., 2 A2d 870, 183 PaSuper. 397 
—^Kramer v. Mutual Life Ins. Co. of 
New Tork, 196 A 614. 130 PaSuper. 
86 . 

policy provisions whlOh are clearly 
and definltaiy set forth in appropri¬ 
ate language, and on which calcula¬ 
tions of insurer are based, should be 
maintained unimpaired by loose and 
ill-considered interpretations. 

U.S.—^Lincoln Nat Life Ins. Co. v, 
Ghlo, C.C.AMO.. Ill P.2d 307. 
Minn.—Rein v. New Tork Life Ins. 
Co., 299 N.W. 386, 210 Minn. 436. 

30. Mo.—State ex rel. Prudential 
Ins. Co. of America v. Shaln, 127 
S.W.2d 676, 344 Mo. 623, quashing 
Gasperlno v. Prudential Ins. Co. of 
America, App., 107 S.W.2d 819— 
Wendorff v. Missouri State Life 
Ins. Co., 1 S.W.2d 99, 318 Mo. 363 
—^Branncdcer v. Prudential Ins. Co, 
of America, 160 S.W.2d 498, 286 Mo. 
App. 239. 

8L Mo.—Carr v. Pacific Mut. L. Ins. 
Co., 76 S.W. 180, 100 Mo.App. 602. 

82. U.S.—Sanderson v. Postal Life 
Ins. Co. of New Tork, C.C.AC 0 I 0 ., 
72 F.2d 894—Schmitt v. Massachu¬ 
setts Protective Ass'n. C.C.A.Mlnn.. 
32 P.2d 61—^Ponder v. Lamar Life 
Ins. Co., D.C.La., 6 F.2d 294, af¬ 
firmed, C.C.A, 12 F.2d 267, certio¬ 
rari denied 47 S.Ct 97, 273 U.S. 703, 
71 L.Bd. 848—State Mut Life As¬ 
sur. Co. of Worcester, Mass., v, 
Heine, D.C.Ky., 49 F.Supp. 786, af¬ 
firmed, C.C.A., 141 P.2d 741. 

Ark.—^Federal Life Ins. Co. v. Phil¬ 
lips. Ill S.W.2d 536, 196 Ark. 88, 
116 AL.R. 1214. 

Colo.—^National Life Ins. Co. of U, 
S. V. Coughlin, 212 P. 486, 72 Colo. 
440. 

La.—Carey v. Southern Life & 
Health Ins. Co., App., 146 So. 770. 
Md.—New England Mut Life Ins, 
Co. of Boston, Mass. v. Hurst, 199 
A 822, 174 Md. 696—Frontier 

Mortg. Corporation v. Heft 126 A 
772, 146 Md. 1. 

Miss.-New Amsterdam Casualty Co, 
V. Perryman. 140 So. 342, 162 Miss. 
864. 
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the terms of a policy which are disadvantageous to 

him.38 

In accordance with the rule requiring construc¬ 
tion and enforcement of the contract as written, 
where the terms of the insurance contract are plain 


and unambiguous, the court cannot, under the guise 
of judicial construction or interpretation, make a 
new contract for the parties or one different from 
that which they intended to make,*^ or, by impli¬ 
cation or construction, add to the contract words, 


Jylo.—^Prange v. International Life 
Ins. Co. of St. Louis, 46 S.W.Sd 
523, 329 Mo. 661, 80 A.L.II. 950— 
St. Louis Poltce Relief Ass’n v. 
^tna Life Ins. Co., 154 S.W.2d 
7S2, 236 Mo.App. 413—^Lachterman 
V. Mutual Ben. Health & Accident 
Ass’n, App., 60 S.W.2d 646—South¬ 
ern Surety Co. v. Goltra, App., 9 
S.W.2d 661—Pavey v. London & 
Provincial Marine & General Ins. 
Co.. 288 S.W. 788, 221 Mo.App. 930. 
I#.Y.—Mutchnick v. John Hancock 
Mut. Life Ins. Co., 284 N.Y.S. 666, 
157 Misc. 598. 

pa.—Indemnity Exchange of America 
V. Security Mut. Casualty Co., 137 
A. 598, 289 Pa. 426. 

32 C.J. p 1148 note 39 [a] (2)-(6)— 
1 C.J. p 417 note 40. 

33. Mo.—Brouster v. John Hancock 
Mut. Life Ins. Co., App., 171 S.W. 
2d 776. 

JN.Y.—^Hewit Pharmacies v. .ffltna 
Life Ins. Co.. 266 N.Y.S. 290, 148 
Misc. 663. aOlrmed 270 N.Y.S. 1009, 
241 App.Div. 781, affirmed 196 N.E. 
673. 267 N.Y. 31, 104 A.L.R. 1086. 
T?ex.—^Hartwlg v. Southern Surety 
Co., Civ.App., 216 S.W. 466, error 
refused. 

9 C.J. p 1096 note 14. 

Court will not protect unwary pur¬ 
chaser of policy against failure to 
read carefully and understand ex¬ 
treme limitations of protection of¬ 
fered by terms of cheap insurance 
policy.—Foster v. North American 
Accident Ins. Co., Tex.Civ.App., 86 
S.W.2d 476. 

Besult honnfnl to insured, and of 
no rational advantage to insurer, 
should be reached only when terms 
of insurance contract demand it— 
2eig V. Massachusetts Bonding & In¬ 
surance Co., C.C.A.N.Y.. 23 P.2d 665. 
.34. U.S.—Globe Indemnity Co. v. 
Liberty Mut Ins. Co.. C.C.A.Pa., 
138 P.2d 180, affirming, D.C., 46 F. 
Supp. 9—^Kansas City Life Ins. Co. 
V. Freeman, C.C.A.Fla., 120 F.2d 
106—De Walt v. State Farm Mut. 
Automobile Ins. Co. of Blooming¬ 
ton, Ill., C.C.A.MO., Ill F.2d 699 
—Davis V. Fidelity Mut. Life Ins. 
Co., C.C.A.N.C., 107 F.2d 160— 

Travelers Ins. Co. v. Wolfe, C.C.A. 
Ohio, 78 P.2d 78, certiorari denied 
Wolfe V. Travelers Ins. Co., 66 
S.Ct 168, 296 U.S. 635, 80 L.Ed. 
452—^Whitney v. Union Central 
Life Ins. Co., C,aA.Neb., 47 F.2d 
861—Pink V. Georgia Stages, D.C. 
Ga., 35 F.Supp. 437—Schmitt v. 
John Hancock Mut. Life Ins. Co., 
D.C.Wis., 29 F.Supp. 306—^Hawkeyej 


Commercial Men's Ass'n v. Christy, 
C.C.A.Iowa, 294 F. 208. 

Ala.—Loveman, Joseph & Loeb v. 
New Amsterdam Casualty Co., 173 
So. 7, 233 Ala. 618—^Northam v. 
Metropolitan Life Ins. Co., 163 So. 
635, 231 Ala. 106, 111 A.L.R. 622 
—McGllford V. Protective Life Ins. 
Co.. 161 So. 349, 227 Ala. 688— 
Life & Casualty Ins. Co. of Tennes¬ 
see V. Bottoms, 143 So. 674, 226 
Ala. 382—New York Life Ins. Co. 
V. Torrance, 141 So. 647, 224 Alcu 
614—^Llfe & Casualty Ins. Co. of 
Tennessee v. Tollison, 134 So. 806. 
223 Ala. 78—Cook v. Continental 
Ins. Co., 124 So. 239. 220 Ala. 162, 
65 A.L.R. 921, followed in Conti¬ 
nental Ins. Co. of New York v. 
Cook, 138 So. 917, 224 Ala. 703. 

Ark.—Metropolitan Life Ins. Co. v. 
Guinn. 136 S.W.2d 681, 199 Ark. 994 
—McDaniel v. Missouri State Life 
Ins. Co., 61 S.W.2d 981, 186 Ark. 
1160. 

Cal.—Carabelli v. Mountain States 
Life Ins. Co., 46 P.2d 1004, 8 Cal. 
App.2d 116. 

Colo.—^Denton v. Prudential Ins. Co. 
of America, 67 P.2d 77, 100 Colo. 
293. 

Ill.—Pioneer Life Ins. Co. v. Alliance 
Life Ins. Co., 30 N.B.2d 66, 874 
Ill. 676, reversing 25 N.E.2d 831, 
304 Ill.App. 13—Coons v. Home 
Life Ins. Co. of New York, 18 N.E. 
2d 482, 368 Ill. 231, reversing 9 
N.E.2d 419, 291 Ill.App. 313— 

Capps V. National Union Fire Ins. 
Co., 149 N.E. 247, 318 Ill. 360, re¬ 
versing Capps V. National Union 
Fire Ins. Co. of Pittsburgh, Pa, 
237 Ill.App. 103—^Aronson v. Mu¬ 
tual Life Ins. Co. of New York, 
38 N.E.2d 976, 313 Ill.App. 36. 

Ind.—Metropolitan Life Ins. Co. v. 
Winlger, 17 N.E.2d 86, 216 Ind. 
120—Firemen's Ins. Co, of New¬ 
ark, N. J., V. Temple Laundry Co., 
144 N.E. 838, 196 Ind. 194—Hart¬ 
ford Live Stock Ins. Co. v. Everett, 
169 N.E. 473, 93 Ind.App. 238— 
Shedd V. American Credit Indemn. 
Co., 95 N.E. 316, 48 Ind.App. 23. 
Iowa—Wilson v. Equitable Life Ins. 
Co., 262 N.W. 626, 220 Iowa 321 
—^Zieman v. U. S. Fidelity & Guar¬ 
anty Co. of Baltimore, Md., 238 
N.W. 100, 214 Iowa 468. 

Kan.—Movitz v. New York Life Ins. 

Co., 133 P.2d 89, 166 Kan. 286. 
Ky.—Cheek v. Commonwealth Life 
Ins. Co., 126 S.W.2d 1084, 277 Ky. 
677—^Ransdell v. North American 
Accident Ins. Co., 122 S.W.2d 114, 
276 Ky. 607—Mullins v. National 
Casualty Co., 117 S.W.2d 928, 273 

1143 


Ky. 686, 118 A.L.R. 331—Equitable 
Life Assur. Soc. of U. S. v. Adams. 
83 S.W.2d 461, 269 Ky. 726—North 
American Accident Ins. Co. v. 
White. 80 S.W.2d 577, 258 Ky. 613 
—Mutual Life Ins. Co. of New 
York V. Smith, 79 S.W.2d 28, 267 
Ky. 709—^Equitable Life Assur. 
Soc. of U. S. V. Hall, 69 S.W.2d 977, 
263 Ky. 460—Winter-Southern Life 
Ins. Co. V. Foster. 68 S.W.2d 668, 
248 Ky. 481—^New Amsterdam.Cas¬ 
ualty Co. V. Pickrell, 19 S.W.2d 
956, 230 Ky. 364. 

La—Clesl v. National Life & Ac¬ 
cident Ins. Co., App., 193 So. 897, 
affirmed 197 So. 413, 195 La. 736— 
Carey v. Southern Life & Health 
Ins. Co., App., 146 So. 770. 

Mich.—^Duval v. Aetna Casualty & 
Surety Co., 8 N.W.2d 112, 304 Mich. 
397—Rasmussen v. Equitable Life 
Assur. Soc. of U. S., 292 N.W. 377, 
293 Mich. 482—^Hawthorne v. Met¬ 
ropolitan Life Ins. Co.. 280 N.W. 
777, 286 Mich. 329—^Rogers v. Great 
Northern Life Ins. Co., 279 N.W. 
906, 284 Mich. 660—Johnson v. Na¬ 
tional Life & Accident Ins. Co.. 
241 N.W. 206, 267 Mich. 336. 

Mo.—^Henderson v. Massachusetts 
Bonding & Insurance Co., 84 S.W. 
2d 922, 337 Mo. 1—State ex rel. 
Mutual Benefit, Health & Accident 
Ass'n V. Trimble, 68 S.W.2d 685 
—Prange v. International Life Ins. 
Co. of St. Louis, 46 S.W.2d 523. 329 
Mo. 661, 80 A.L.R. 960—St. Louis 
Police Relief Ass’n v. .^tna Life 
Ins. Co., 164 S.W.2d 782. 236 Mo. 
App. 413—Tripp v. Metropolitan 
Life Ins. Co., App., 144 S.W.2d 160 
—^Davis V. Mutual Life Ins. Co., 
119 S.W.2d 488, 234 Mo.App. 748— 
Lachterman v. Mutual Ben. Health 
& Accident Ass’n, App., 60 S.W.2d 
646—Swlnney v. Connecticut Fire 
Ins. Co. of Hartford, App., 8 S.W. 
2d 1090—Penn v. Travelers’ Ins. 
Co.. App., 226 S.W. 1033—Frankel 
V. Massachusetts Bonding, etc., Co.. 
App., 177 S.W. 776. 

Neb.—Kelly v. Prudential Ins. Co. of 
America, 266 N.W. 767, 130 Neb. 
873. 

N.M.—Moruzzi v. Federal Life & Cas¬ 
ualty Co., 76 P.2d 320, 42 N.M. 36, 
116 A.L.R. 407. 

N.Y.—Taylor v. U, S. Casualty Co., 
199 N.E. 620, 269 N.Y. 360, 115 A. 
L.R. 822, reversing 281 N.Y.S. 705, 
245 App.Div. 800, affirming Taylor 
V. U. S., 281 N.Y.S. 861, 156 Misc. 
607, and reargument denied 1 N.E. 
2d 364, 270 N.Y. 611—Rosenthal v. 
American Bonding Co., 100 N.E. 
716, 207 N.Y. 162, 46 L.R.A.,N.S., 
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terms, conditions, exceptions, promises, or obliga- | tions,®® except 


561, reversing 128 N.T.S. 553, 143 
App.Div. 362—Gruarlsco v. Massa¬ 
chusetts Bonding & Insurance Co., 
4 N-.Y.S.2d 788, 167 Misc. 875, af¬ 
firmed 16 3Sr.T.S.2d 208, 268 App. 
Div. 889, reargument denied 17 N. 
T.S.2d 999, 268 App.Div. 965— 

Hewit Pharmacies v. .SJtna Life 
Ins. Co., 266 N.T.S. 290, 148 Misc. 
663, affirmed 270 N.T.S. 1009, 241 
App.Div. 781, affirmed 196 N.B. 673, 
267 N.T. 31, 104 A.L.R. 1086— 
Brazilian Export & Import Co. v. 
Firemen's Fund Ins. Co. of San 
Francisco, Cal., 174 N.T.S. 266, 106 | 
Misc. 139—Webster v. Mutual Life 
Ins. Co. of New Tork, 19 N.T.S.2d 
606, reversed on other grounds 20 
N.T.S.2d 608, 174 Misc. 262, ap¬ 
peal denied 22 N.T.S.2d 824, 260 
App.Div. 811—such v. Fidelity & 
Deposit Co. of Maryland, 169 N.T. 
S. 712. 

N.C.—^Pord V. New Tork Life Ins. 
Co., 22 S.B.2d 236, 222 N.C. 164— 
Mitchell V. Equitable Life Assur. 
Soc. of U. S.. 172 S.B. 497, 206 
N.C. 721. 

Or.—^Hesse v. U. S. Fidelity & Guar¬ 
anty Co., 21 P.2d 1090, 143 Or. 700 
—Smith V. Germania Fire Ins. Co. 
of New Tork, 202 P. 1088, 102 Or. 
669, 19 A.L.R. 1444. 

Pa.—Topkls V. Bosenzwelg, 6 A.2d 
100, 333 Pa. 629—Indemnity Ex¬ 
change of America v. Security 
Mut. Casualty Co., 137 A. 698, .289 
Pa. 426. 

S.C.—S. S. Newell & Co. v. American 
Mut. Liability Ins. Co.. 19 S.E.2d 
463, 199 S.C. 326—Walker v. Com¬ 
mercial Casualty Ins. Co., 4 S.E.2d 
248, 191 S.C. 187. 

S.D.—Christensen v. Royal Ins. Co. 
of Liverpool, 272 N.W. 820, 828, 66 
S.D. 246, quoting Corpus JPutIb. 

Tenn.—^U. S. Stove Corporation, for 
Use and Benefit of Henderson v. 
Mtna. Life Ins. Co., 84 S.W.2d 682. 
169 Tenn. 264—^Mutual Ben, Health 
& Accident Ass’n v. Dixon, App., 
180 S.W.2d 426—Berry v. Pruden¬ 
tial Ins. Co. of America, 134 S.W.2d 
886, 23 Tenn.App. 486—Raulston v. 
Mutual Ben. Health & Accident 
Ass'n, 118 S.W.2d 881, 22 Tenn.App. 
101—^Umstattd V. Metropolitan Life 
Ins. Co., 110 S.W.2d 842, 21 Tenn. 
App. 312. 

Tex.—U. S. Fidelity & Guaranty Co. 
V. Baldwin Motor Co„ Com,App., 34 
S.W.2d 816, reversing. Civ. App., 
18 S.W.2d 826—St. Paul Fire & 
Marine Ins. Co. v. Carroll. Civ. 
App., 106 S.W.2d 767, error dis¬ 
missed—^Foster v. North American 
Accident Ins. Co., Civ.App.. 86 S.W. 
2d 476. 

Va-—Welbom v. Wyatt. 7 S.B.2d 99, 
176 Va. 168—^Ayres v. Harleysvllle 
Mut. Casualty Co., 2 S.E.2d 303, 172 
Va. 383. 

Wash.—^Hodges v. Mutual Ben. 


Health & Accident Ass'n of Omaha, 
181 P.2d 987, 16 Wash.2d 699. 
Wyo.—Jackson v. United Benefit 
Life Ins. Co.. 86 P.2d 1089, 54 Wyo. 
62—Rosenblum v. Sun Life Assur. 
Co. of Canada, 66 P.2d 899, 61 Wyo. 
196, 109 A.L.R. 911. 

32 C.J. p 1148 note 40—26 C.J. p 72 
note 13. 

35. U.S.—New Tork Life Ins. Co. v. 

Levine. C.C.A.Pa., 138 P.2d 286— 
Beck V. Zurich General Accident 
& Liability Ins. Co., Limited, of 
Zurich. Switzerland, C.C.AI11., 62 
F.2d 966—Springfield Fire &• Ma¬ 
rine Ins. Co. V. National Fire Ins. 
Co.. C.C.A.Iowa. 61 P.2d 714, 76 
A.L.R. 1287—^Pink v. Georgia 
Stages, D.C.Ga.. 85 F.Supp. 437— 
Miami Jockey Club v. Union As¬ 
sur. Soc., D.C.Pla., 12 F.Supp. 667, 
affirmed, C.C.A., 82 F.2d 588. 

Ala.—McGlflord v. Protective Life 
Ins. Co., 151 So. 349, 227 Ala. 688 
—^Prudential Ins. Co. of America 

V. Gray, 169 So. 262, 26 Ala.App. 
268, reversed on other grounds 169 
So. 265, 230 Ala. 1, certiorari de¬ 
nied 159 So. 267, 230 Ala. 59. 

Ariz.—^De Almada v. Sovereign Camp, 

W. O. W., 67 P.2d 474, 49 Ariz. 
483—^Peterson v. Hudson Ins. Co., 
16 P.2d 249, 41 Ariz. 81—Toung v. 
Northwestern Mut. Life Ins. Co. of 
Milwaukee, Wls., 12 P.2d 285, 40 
Ariz. 340—^Equitable Life Assur. 
Soc. of U. S. V. Pettid, 11 P.2d 833, 
40 Ariz. 239. 

Ark.—^National Life & Accident Ins. 
Co. V. Merritt, 138 S.W.2d 79, 200 
Ark. 158—^Mutual Benefit Health 
& Accident Ass’n v. Moore, 119 S. 
W.2d 499, 196 Ark. 667. 

Cal.—^Van Derhoof v. Chambon, 8 P. 

2d 926. 121 Cal.App. 118. 

Colo.—^International Service Union 
Co. V. Espinoza, 67 P.2d 497, 100 
Colo. 299. 

Ga.—Golden v. National Llfe-&' Ac¬ 
cident Ins. Co., 6 S.E.2d 198, 189 
Ga» 79, 126 A.L.R. 198, answers to 
certified questions conformed to 6 
S.B.2d 112, 61 Ga.App. 197—Fokes 
V. Interstate Life & Accident Ins. 
Co., 2 S.E.2d 170. 69 Ga.App. 680. 
IdaJio.—^Rosenau v. Idaho Mut. Ben. 
Ass'n, 146 P.2d 227, 230, citing 
Corpus Juris. 

Ind.—Wlllcuts V. Northwestern Mut. 

Life Ins. Co., 81 Ind. 800. 

Iowa.—^Pride v. Interstate Business 
Men's Acc. Ass'n of Des Moines, 
216 N.W. 62. 207 Iowa 167, 62 
A.L.R 31. 

Ky.—Sun Indemnity Co. v. Dulaney, 
89 S.W.2d 807, 264 Ky. 112—Jeffer¬ 
son Standard Life Ins. Co. v. Hurt, 
72 S.W.2d 20. 264 Ky. 608—Hasel- 
den V. Home Ins. Co. of New Tork, 
67 S.W.2d 469, 247 Ky. 680—Fi¬ 
delity & Casualty Co. of New Tork 
V. Bynum, 298 S.W. 1080, 221 Ky. 
450, 
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that it may add such terms as 

[ La.—^Muse v. Metropolitan Life Ins. 
Co., 192 So. 172, 193 La. 606, 125 
AL.R 1076, affirming. App., 191 
So. 686—Beard v. Peoples Indus¬ 
trial Life Ins. Co. of Louisiana, 
App., 6 So.2d 840—Womack v. Life 
& Casualty Ins. Co. of Tennessee. 
App., 184 So. 367—^Rachall v. Life 
& Casualty Ins. Co. of Tennessee, 
App., 146 So. 779. 

Me.—Johnson v. American Automo¬ 
bile Ins. Co., 161 A 496, 131 Me. 
288. 

Md.—Landwehr v. Continental Life 
Ins. Co., 160 A 732, 169 Md. 207. 
70 AL.R. 1249. 

Mich.—^Hunter v. Pearl Assur. Co., 
291 N.W. 68, 292 Mich. 543—Klat 
V. Chrysler Corporation, 280 N.W. 
747, 286 Mich. 241—^Mondou v. Lin¬ 
coln Mut. Casualty Co., 278 N.W. 
94, 283 Mich. 858. 

Miss.—^Merchants Co. v. Hartford 
Accident & Indemnity Co., 188 So. 
571, 187 Miss. 301, suggestion of 
error overruled Merchants Co. v. 
Hartford Ins. Co., 192 So. 666, 187 
Miss. 801. 

Mo.—^Brouster v. John Hancock Mut. 
Life Ins. Co., App., 171 S.W.2d 776 
—Smith V. Metropolitan Life Ins. 
Co., App., 108 S.W.2d 996. 

N.T.—Taylor v. U. S. Casualty Co., 
199 N.B. 620, 269 N.T. 360, 116 A. 
L.R. 822, reversing 281 N.T.S. 706, 
246 App.Div. 800, affirming Taylor 
V. U. S., 281 N.T.S. 361. 156 Misc. 
607, and reargrument denied 1 N.B. 
2d 864, 270 N.T. 611—Lubow v. 
Prudential Ins. Co. of America, 
272 N.T.S. 668, 162 Misc. 62—Sche¬ 
nectady Varnish Co. v. Automo¬ 
bile Ins. Co. of Hartford, Conn., 
217 N.T.S. 604, 127 Misc. 761— 
New Tork Dock Co. v. .Etna Cas¬ 
ualty & Surety Co., 46 N.T.S.2d 307 
—Madsen v. Prudential Ins. Co. of 
America, 86 N.T.S.2d 607 —Webster 
V. Mutual Life Ins. Co. of New 
Tork, 19 N.Y.S.2d 606, reversed 
on other grounds 20 N.T.S.2d 608, 
174 Misc. 262, appeal denied 22 
N.T.S.2d 824, 260 App.Div. 811. 

Ohio.—^Denny v. Royal Indemnify Co. 
of New Tork, 159 N.E. 107, 26 Ohio 
App. 666—Commonwealth Casually 
Co. V. Spohn, 155 N.E. 649, 24 Ohio 
App. 21. 

Okl.—Lincoln Health & Accident Ins. 
Co. V. Johnigan, 245 P. 837, 114 
Okl. 223—Lincoln Health & Acci¬ 
dent Ins. Co. V. Buckner, 245 P. 
682, 117 Okl. 85—Great Southern 
Life Ins. Co. v. Church well, 216 
P. 676, 91 Okl. 167, 28 A.L.R. 97. 

Or.—Clark Motor Co. v. United Pac. 
Ins. Co.. 189 P.2d 670, 172 Or. 145. 

Peu—Quigley v. Western & Southern 
Life Ins. Co.. 7 A2d 70, 186 Pa.Su- 
per. 27. 

S.C.—S. S. Newell 8t Co. v. American 
Mut Liability Ins. Co., 19 S.B.2d 
463, 199 S.C. 326. 
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be imposed on the parties by the operation of 
a valid and applicable law with reference to which 
the parties might be deemed to have contracted.86 

The court may determine whether an ambiguity 
exists in the terms of the policy and as respects 
construction, a policy or contract of insurance is 
ambiguous when, and only when, it is reasonably 


or fairly susceptible, of different constructions.^® 
It is the duty of a court, in construing a contract 
of insurance, to construe it in accordance with es¬ 
tablished rules of law,®® and to confine itself to a 
determination of the meaning of the language em¬ 
ployed.^® When construction is proper, the court 
should adopt a construction which makes the con- 


Tex.—^Home Ins. Co. v. Puckett, Com. 
App., 27 S.W.2d 111, reversing 
Home Ins. Co. of New York v. 
Piirkett, Civ.App., 17 S.W.2d 849— 
Salllrero v. Maryland Casualty Co., 
Civ.App., 109 S.W.2d 260--Southern 
Ins. Co. V. Nicholson, Civ.App., 292 
S.W. 569. 

Va.—Indemnity Ins. Co. v. Jordan, 
164 S.E. 639, 168 Va. 834. 

32 C.J. p 1148 note 41. 

Court oazmot impose meaning on 
policy, but must follow true proc¬ 
ess of construction, either by accept¬ 
ing meaning or. in cases of ambig¬ 
uity, by choosing between two or 
more permissible meanings.—United 
Life & Accident Ins. Co. v. Prostic, 
182 A. 421, 169 Md. 635. 

Court oaamot take away obvlons 
meanliLg of unambiguous terma—^In¬ 
ternational Harvester Co. v. National 
Surety Co., D.C.I11., 39 F.2d 956, re¬ 
versed on other grounds, C.C.A., 44 
F.2d 746, certiorari denied National 
Surety Co. v. International Harves¬ 
ter Co., 61 act 179, 282 U.S. 896, 
76 L.Bd. 788. 

Even on. the application of the 
third party the court cannot change 
a contract which is so written as to 
express the undisputed intention of 
the parties.—Automobile Underwrit¬ 
ers V. Camp, 28 N.B.2d 68, 217 Ind, 
328, 128 AL.H. 1024, denying rehear¬ 
ing 27 N.B.2d 370, 217 Ind. 328, 128 
A.L.R. 1024. 

Provisions for protection of insurer 
The court may not by implication 
eliminate from, or write into, a 
contract of Insurance provisions for 
the protection of insurer, which in¬ 
surer could have eliminated or incor¬ 
porated but did not see fit to do.— 
American Casualty & Life Co. v. 
Hays, Tex.Civ.App.. 160 S.W.2d 816. 
error dismissed. 

Words unintentionally omitted 
from the policy cannot be supplied 
by the court.—Kaifer v. Georgia Cas¬ 
ualty Co., C.C.A.Cal., 67 F.2d 309. 

36. U.S.—Pink V. Georgia Stages, D. 
C.Ga., 35 F.Supp. 437. 

37. Mo.—State ex rel. Mutual Ben. 
Health & Accident Ass’n v. Shain, 
166 S.W.2d 484, 850 Mo. 422, quash¬ 
ing certiorari Wheeler v. Mutual 
Ben. Health & Accident Ass’n, 
App., 157 S.W.2d 664—Stahl v. 
American Nat. Assur. Co., App., 70 
S.W.2d 78. 

38. U.S.—^London & Lancashire In¬ 


demnity Co. of America v. Neil 
Barron Fuel Co., D.C.Mo., 31 F. 
Supp. 599. 

Ala.—Miller v. Liberty Nat Life 
Ins. Co., 9 So.2d 132, 243 Ala. 250, 
denying certiorari 9 So.2d 129, 30 
Ala.App. 603. 

Mo.—Soukop V. Bmployers’ Liability 
Assur. Corporation, Limited, of 
London, England, 108 S.W.2d 86, 
341 Mo. 614, 112 A.L.R. 149. 

Tenn.—Travelers Ins. Co. v. Ansley, 
124 S.W.2d 87, 22 Tenn.App. 456. 
The mere fact that the parties 
have dUfered on its meaning does not 
make a contract of insurance ambig¬ 
uous.—Stahl V. American Nat. As¬ 
sur. Co., Mo.App., 70 S.W.2d 78. 

“Eatent ambiguities,” as distin^ 
guished ftrom ‘patent amblgnltieB,” 
in insurance policy, arise when cir¬ 
cumstances under which instrument 
was made show intent or purpose 
Inconsistent with strict language of 
instrument Itself and object of pro¬ 
vision claimed to be ambiguous or 
subject matter to which it relates 
shows parties* real meaning.—Hood 
V. Merchants Ins. Co., 8 N.W.2d 353, 
680, 240 Wis. 329. 

Whether terms of a policy are am¬ 
biguous depends, not on the meaning 
of such terms to one engaged in the 
insurance business or one trained in 
law, but on what the drafter of the 
instrument might reasonably antici¬ 
pate would be the effect of the lan¬ 
guage used on an untrained mind.— 
Trousdell v. Equitable Life Assur. 
Soc., of U. S., 130 P.2d 173, 65 Cal. 
App.2d 74, rehearing denied 180 P.2d 
990, 66 Cal.App.2d 74, followed in 130 
P.2d 179, 66 Cal.App.2d 940, rehearing 
denied 130 P.2d 990, 55 Cal.App.2d 
74. 

39. Del.—^Metropolitan Life Ins. Co. 

V. Landsman, 165 A. 563, 6 W.W. 
Harr. 384. 

Mo.—State v. Ellison, 190 S.W. 879, 
269 Mo. 410—Markel v. Mutual Ben. 
Health & Accident Ass'n of Omaha, 
App., 121 S.W.2d 176. 

Tex.—^Kemper v. Police & Firemen’s 
Ins. Ass’n, Com.App., 44 S.W.2d 
978, reversing Police & Firemen’s 
Ins. Ass’n v. Kemper, Civ.App., 28 
S.W. 2d 1111, modified on other 
grounds Kemper v. Police & Fire¬ 
men’s Ins. Ass’n, Com.App., 48 S. 

W. 2d 264—^American Bankers Life 
Ins. Co. V. Pate, Civ.App., 161 S. 
W.2d 687. 


Xu oonstimlug marlue policies, 
courts must not depart from the 
English maritime law when they can 
help it.—^^tna Ins. Co. v. United 
Fruit Co., C.C.A.N.Y., 92 P.2d 676. 
modifying, D.C., 18 F.Supp. 441, cer¬ 
tiorari granted 58 S.Ct 761, 303 U. 
S. 631, 82 L.Ed. 1091. and affirmed 58 
S.Ct. 969, 304 U.S. 430, 82 L.Ed. 1443 
—^Unlon Marine & General Ins. Co. v. 
United Fruit Co., C.C.A.N.Y., 92 F. 
2d 576, modifying, D.C., 18 F.Supp. 
441, certiorari granted 68 S.Ct. 761, 
303 U.S. 631, 82 L.Ed. 1091, and af¬ 
firmed 58 S.Ct. 969, 304 U.S. 430, 82 
L.Bd. 1443—Boston Ins. Co. v. United 
Fruit Co., C.C.A.N.Y.. 92 F.2d 576, 
modifying, D.C., 18 F.Supp. 441, cer¬ 
tiorari granted 58 S.Ct. 761, 303 U. 
S. 631, 82 L.Ed. 1091, and affirmed 
68 S.Ct. 969, 304 U.S. 430, 82 L.Bd. 
1443. 

40. Mo.—State v. Ellison, 190 S.W. 
879, 269 Mo. 410. 

N.Y.—^Howell v. John Hancock Mut. 
Life Ins. Co. of Boston, Mass., 
86 N.B.2d 102, 286 N.Y. 179, af¬ 
firming 24 N.Y.S.2d 348, 260 App. 
Div. 1042, appeal granted 26 N.Y.S. 
2d 1002, 261 App.Div. 836, and re¬ 
argument denied 37 N.E.2d 142, 286 
N.Y. 700—^Kelley v. Indemnity Ins. 
Co. of North America, 297 N.Y.S. 
228, 252 App.Div. 58, motion grant¬ 
ed 298 N.Y.S. 996, 262 App.Div. 
706, affirmed 12 N.E.2d 599, 276 
N.Y. 606—Floralbell Amusement 
Corporation v. Standard Surety & 
Casualty Co. of New York, 9 N.Y. 
S.2d 959, 170 Misc. 1003. 

N.C.—Person v. Tyson, 1 S.B.2d 367, 
216 NC. 127—Sanderlin v. Life & 
Casualty Ins. Co. of Tennessee, 199 
S.B, 275, 214 N.C. 862—Roberts v. 
American Alliance Ins. Co., 192 
S.B. 873, 212 N.C. 1, 113 A.L.R. 310 
—Penn v. Standard Life Ins. Co., 
76 S.B. 262, 160 N.C. 399, 42 L.R.A., 
N.S., 697, dismissing petition 78 
S.B. 99. 168 N.C. 29, 42 L.H.A.,N. 
. S„ 698. 

Meaning of language see infra § 294. 
Determluatlou of what the contract 
Is 

N.C.—Penn v. Standard Life Ins. Co., 
supra. 

Court may read between lines to 

ascertain fair Implications of con¬ 
tract—^Lubow V. Prudential Ins. Co. 
of America, 272 N.Y.S. 663, 152 Misc. 
62. 

Conjecture 

A court is not Justified in attempt- 
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tract definite and certain, rather than a construc¬ 
tion which leaves a question which must be sub¬ 
mitted to a court for determination in substantially 
every case,^^ or a construction which makes the 
policy conform to the requirements of the law, rath¬ 
er than a construction which would impute an in¬ 
tent to the parties to disregard the statute>2 The 
court cannot give the contract any construction 
that renders any part of it useless and unnecessary, 
if it can reasonably be construed as written, with¬ 
out change, addition, or elimination.'** 


§ 291. -Intention and Ascertainment 

Thereof 

A policy or contract of Insurance should be so con¬ 
strued as to ascertain and carry out the mutual Intention 
of the parties thereto as It appears from the language 
of the whole Instrument, and, In case of ambiguity, as 
viewed In the light of the surrounding circumstances and 
conditions. 

A policy or contract of insurance should be so 
construed, as expressly provided in some statutes,** 
as to ascertain and carry out the mutual intention 
of the parties thereto,*® as such intention existed at 


Ingr to ascertain the contract of the 
parties by conjecture alone.—Martin 

V. Lincoln Mut. Casualty Co., 281 NT. 

W. 390. 286 Mich. 646. 

Reasons underlyinir the seieotloii of 
language in the poUcies, and question 
whether proylsions Inserted should 
have been employed, need not be con¬ 
sidered.—^Benefit Ass'n of Ry. Em¬ 
ployes V. Dover, Tex.Clv.App., 167 S. 
W.2d 1047. 

.41. N.T.—Gtoldman v. Insurance Co. 
of North America, 186 N.Y.S. 210, 
194 App.Div. 266, affirmed 134 N.B. 
697, 232 N.T. 628. 

4SL Tex.—^Empire Ins. Co. of Texas 
V. Cooper, Clv.App., 138 S.W.2d 
159, error dismissed. 

43. Pa.—Quigley v. Western & 
Southern Life Ins. Co., 7 A.2d 70, 
136 Pa.Super. 27. 

44. Qa.—Golden v. National Life & 
Accident Ins. Co., 5 S.E.2d 198, 189 
G€L. 79, 126 A.L.R. 198, answers to 
certified questions conformed to 6 
S.B.2d 112, 61 Ga.App. 197—Nich¬ 
ols V. Ocean Accident & Guaran¬ 
tee Corporation, 27 S.E.2d 764, 70 
Ga.App. 169—^Fokes v. Interstate 
Life & Accident Ins. Co.. 2 S.E. 
2d 170, 69 Ga.App. 680—Pierce v. 
Life Ins. Co. of Virginia, 178 S.B. 
189, 60 Ga.App. 837—^Liverpool & 
London & Globe Ins. Co. v. Georgia 
Auto & Supply Co., 115 S.E. 138, 29 
Ga^App. SS4. 

45. U.S.—Bull V. Sun Life Assur. 
Co. of Canada. C.C.A.I11.. 141 P.2d 
466— JE3tn& Life Ins. Co. v. Meyn, 

C. C.A.MO.. 184 P.2d 246, reversing, 

D. C.. Meyn v. Mtna, Life Ins. Co., 
46 F.Supp. 143—Kansas City Life 
Ins. Co. V. Wells, C.C.A.N.D., 183 
F.2d 224, affirming, D.C.. Wells v. 
Kansad City Life Ins. Co., 46 F. 
Supp. 764—^Prudential Ins. Co. of 
America v. Carlson, C.CjLKan., 
126 P.2d 607—^Princess Garment 
Co. v. Fireman’s Fund Ins. Co. of 
San Francisco, Cal., C.C.AOhlo, 
115 F.2d 880—Shepherd v. Mutual 
Life Ins. Co. of New York, C.C.A. 
Ark., 63 P.2d 678—^Darmour Pro¬ 
ductions Corporation v. Insurance 
Co. of North America., D.C.Cal., 47 
F.2d 790—^Ponder v. Lamar Life 
Ins. Co., D.C.La., 6 P.2d 294, af¬ 
firmed, C.C.A., 12 F.2d 267, certio¬ 


rari denied 47 S.Ct. 97, 273 U.S. 703, 
71 L.Bd. 848—Jacksonville Oil Mills 
V. Stuyvesant Ins. Co., D.C., 3 F. 
2d 1006, reversed, C.C.A., Stuyves- 
ant Ins. Co. v. Jacksonville Oil 
Mill, 10 P.2d 64—Webster v. State 
Mut Life Assur. Co. of Worcester, 
Mass., D.C.Cal., 50 F.Supp. H— 
Nalley v. New York Life Ins. Co., 
D.C.Qa,, 48 F.Supp. 470—^Reynolds 
Metals Co. v. Insurance Co. of 
State of Pennsylvania, D.C.Ky., 41 
F.Supp. 129—Alrd v. -fflitna Life 
Ins. Co., D.C.Tex., 27 F.Supp. 141, 
affirmed, C.C.A.. .^na Life Ins. Co. 
V. Alrd, 108 F.2d 186, 126 A.L.R. 
1436. 

Ala.—Continental Ins. Co. of New 
York V. Cook, 188 So. 917. 224 Ala. 
703—Louis Plzitz Dry Goods Co. 
V. Fidelity & Deposit Co. of Mary¬ 
land. 136 So. 800, 801, 223 Ala. 385, 
citing Ooipiis Juris—^Home Loan & 
Finance Co. v. Fireman’s Fund Ins. 
Co. of San Francisco, Cal., 129 So. 
470, 221 Ala. 629—Cook v. Conti¬ 
nental Ins. Co., 124 So. 239. 220 
Ala. 162, 65 A.L.R. 921—North Riv¬ 
er Ins. Co. of City of New York v. 
Waddell, 112 So. 336, 216 Ala. 

56. 52 A.L.R. 888. 

Ariz.—Queen Ins. Co. v. Watson, 258 
P. 440, 81 Ariz. 340. 

Ark.—^ABStna Life Ins. Co. v. Davis, 
60 S.W.2d 912, 187 Ark. 398—iBJtna 
Life Ins. Co. v. Spencer, 82 S.W.2d 
310, 182 Ark. 496—Gibson v. ConU- 
nental Casualty Co., 13 S.W.2d 621, 
178 Ark. 1090—^Penn-NatlonaJ 
Hardware Mutual of Huntington, 
Pa., V. Griffin, 296 S.W. 66, 174 
Ark. 627, 63 A.L.R. 1106. 

CaL—^National Automobile Ins. Co. 
V. Industrial Accident Commission, 
81 P.2d 926, 11 Cal.2d 689—Samp¬ 
son V. Century Indemnity Co., 66 
P.2d 434, 8 CaL2d 476, 109 A.L.R. 
1160—^Maryland Casualty Co. v. 
State Industrial Accident Commis¬ 
sion, 287 P. 468, 209 Cal. 394— 
Consolidated Shippers v. Pacific 
Employers Ins. Co., 114 P.2d 84, 
45 Cal.App.2d 288, prior opinion 112 
P.2d 678, 46 Cal.App.2d 288—Paul¬ 
son V. Industrial Accident Commis¬ 
sion of California, 112 P.2d 710, 44 
Cal.App.2d 611—Maxfield Wilton & 
Associates v. Industrial Accident 
Commission, 66 P.2d 1354, 19 Cal. 
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App.2d 606—Goss v. Security Ins. 
Co. of California, 298 P. 860, 861, 
113 Cal.App. 577, citing Corpus 
Juris —Pacific Employers’ Ins. Co. 
V. Arenbrust, Farahan & Loran, 259 
P. 121, 86 Cal.App. 263—Meyerstein 
V. Great American Ins. Co., 255 P. 
220, 82 CaLApp. 181. 

Colo.—^Fidelity & Casualty Co. of 
New York v. Williams. 122 P. 816, 
21 Colo.App. 639. 

Conn.-^—Cain v. American Policyhold¬ 
ers Ins. Co., 183 A. 403, 120 Conn. 
646—^Miller Bros. Const. Co. v. 
Maryland Casualty Co., 155 A 709, 
113 Conn. 604. 

Fla.—^Prlce v. Southern Home Ins. 
Co. of the Carolines, 129 So. 748, 
100 Fla. 338—Price v. Prudential 
Ins. Co. of America. 124 So. 817, 
98 Fla. 1044. 

Ill.—Capps V. National Union Fire 
Ins. Co., 149 N.E. 247, 818 Ill. 350, 
reversing Capps v. National Union 
Fire Ins. Co. of Pittsburgh, Pa., 
237 IlLApp. 103—Clarke & Co. v. 
Fidelity & Casualty Co. of New 
York, 220 IlLApp. 676. 

Ind.—Stoddard v. Bankers’ Life Co., 
190 N.B. 628, 100 Ind.App. OS- 
Federal Life Ins. Co. v. Harding, 
App., 162 N.E. 844. 

Iowa.—Kan tor v. New York Life Ins. 
Co., 268 N.W. 769, 219 Iowa 1006. 

Ky.—^Brotherhood of Railroad Train¬ 
men V. Wilkins. 78 S.W.2d 6, 267 
Ky. 331. 

I4a.—^American Mfg. Corporation v. 
National Union Fire Ins. Co. of 
Pittsburg, Pa, 14 So.2d 430, 203 La 
616—Parks v. Hall, 181 So. 191, 189 
La. 849, annulling 179 So. 868, 179 
So. 877, Hall v. Hall, 179 So. 877 
and Carbons Consolidated v. Hall, 
179 So. 878, mandate conformed to 
Parks V. Hall. 182 So. 347—^Beard 
V. Peoples Industrial Life Ins. Co. 
of Louisiana, App., 5 So.2d 340— 
Perrodin v. Thibodeaux, App., 191 
So. 148—^Haenser v. .^tna Casual¬ 
ty & Surety Co., App., 187 So.'684, 
setting snide 186 So. 493—Graham 
V. American Employers’ Ins. Co. of 
Boston, Mass.. App., 171 So. 471. 

Me.—Swift V. Patrons* Androscoggin 
Mut Fire Ins. Co., 182 A. 746, 
126 Me. 265. 

Md.—^New England Mut. Life Ins. Co. 
of Boston, Mass. v. Hurst, 199 A. 
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822, 174 Md. 596—American Casu¬ 
alty Co. V. Purcella, 163 A. 870, 163 
Md. 434—Landwehr v. Continental 
Life Ins. Co.. 150 A. 732. 169 Md. 
207. 70 A.L.R. 1249—Automobile 
Ins. Co. of Hartford, Conn., v. 
Thomas, 138 A. 33. 153 Md. 253— 
Frontier Morlg. Corporation v. 
Heft, 125 A. 772, 146 Md. 1. 

Mass.—Trustees of Thayer Academy 
V. Corporation of Royal Exchange 
Assur. of London. England, 183 N. 
E. 264. 281 Mass. 150. 

Mo.—Soukop V. Employers* Liability 
Assur. Corporation, Limited, of 
London, England. 108 S.'W'.2d 86. 
341 Mo. 614, 112 A.L.R. 149—Wen- 
dorlf V. Missouri State Life Ins. 
Co., 1 S.W.2d 99. 318 Mo. 363— 
Southern Surety Co. v. Goltra^ App., 
9 S.W.2d 661—Goedecke v. Zurich 
General Accident & Liability Ins. 
Co.. Limited of Zurich, Switzerland, 
App., 7 S.W.2d 309. 

Neb.—Moore v. Pacific Mut. Life Ins. 
Co. of California, 269 N.W. 916, 
128 Neb. 605—Oswald v. BquI table 
Life Assur. Soc. of U. S., 258 N.W. 
41. 128 Neb. 173—^Hamblin v. Equi¬ 
table Life Assur. Soc. of U. S., 248 
N.W. 397, 124 Neb. 841. 

N.J.—Seraflno v. U. S. Fidelity & 
Guaranty Co.. 4 A.2d 860, 122 N.J. 
Law 294—Gusaef v. John Hancock 
Mut. Life Ins. Co.. 192 A. 528, 118 
N.J.Law 364, 

N.Y.—^Kelley v. Indemnity Ins. Co. of 
North America. 297 N.Y.S. 228, 
262 App.Div. 68, motion granted 
298 N.Y.S. 995, 252 App.Div. 706, 
affirmed 12 N.B.2d 599, 276 N.Y. 
606—Fantozzi v. Security Mut. Fire 
Ins. Co., 289 N.Y.S. 468, 247 App. 
Div, 686—Savarese v. Ohio Farm¬ 
ers’ Ins. Co. of Le Roy, Ohio, 254 
N.Y.S. 683, 234 App.Div. 248, re¬ 
versed on other grounds 182 N.E. 
666, 260 N.Y. 45, 91 A.L.R. 1341— 
Pinery Silk Stocking Co. v. ^Etna 
Ins. Co.. 237 N.Y.S, 36, 227 App.Div. 
39—Taylor v. Prudential Ins. Co. 
of America. 253 N.Y.S. 66. 142 Misc. 
94—Leslie Apartments v. Title 
Guarantee & Trust Co., 42 N.Y.S. 
2d 686. 

N.C.—Bailey v. Life Ins. Co. of Vir¬ 
ginia, 24 S.E.2d 614, 222 N.C. 716 
—Stanback v. Winston Mut. Life 
Ins. Co.. 17 S.E.2d 666, 220 N.C. 
494—McCain v. Hartford Live 
Stock Ins. Co., 130 S.B, 186, 190 
N.C. 540. 

Ohio.—Stuhlbarg v. Metropolitan 
Life Ins. Co.. 53 N.E.2d 828, 73 
Ohio App. 355, affirmed 65 N.E.2d 
640, 143 Ohio St. 390—Common¬ 
wealth Casualty Co. v. Spohn, 156 
N.E. 649, 24 Ohio App. 21. 

Or.—^JalofC V. United Auto Indemnit:? 
Exchange, 250 P. 717, 120 Or. 381 
—Mutual Bencffit Life Ins. Co. of 
Newark, N. J, v. Cummings, 133 P. 
1169, 66 Or. 272, 47 L.R.A.,N.S., 252, 
Ann.Cas.l915B 535. 

Pa.—^Fedas v. Insurance Co. of State 
of Pennsylvania^ 161 A. 285, 300 


Pa. 555—^Weller v. Grange Mut. 
Casualty Ins. Co. of Harrisburg, 
161 A. 615. 105 Pa.Super. 547. 
H.I.—Capuano v. Boghoslan, 176 A, 
830, 64 R.I. 489—^Princess Ring Co. 
V. Home Ins. Co., 161 A. 292, 52 R. 
I. 481, affirmed 163 A. 181—^Brady 

V. Norwich Union B*ire Ins. Soc., 
133 A. 799, 47 R.L 416. 

Tenn.—^Life & Casualty Ins. Co. v. 
Cantrell, 67 S.W.2d 792, 166 Tenn. 
22—Moore v. Life & Casualty Ins. 
Co., 40 S.W.2d 403, 162 Tenn. 682 
—Travelers Ins. Co. v. Ansley, 124 
S.W.2d 37, 22 Tenn.App. 466—Fi¬ 
delity Bond & Mortgage Co. v. 
American Surety Co., 14 Tenn.App. 
211—Conley v. Pa.ciflc Mutual Life 
Ins. Co. of California, 8 Tenn.App. 
405. 

Tex.—Drane v. Jefferson Standard 
Life Ins. Co., 161 S.W.2d 1067, 139 
Tex 101, modifying. Civ.App., 146 
S.W.2d 626—Missouri State Life 
Ins. Co. V. Carey, Com.App., 276 
S.W. 227, reversing. Civ.App., 262 
S.W. 864—Ocean Accident & Guar¬ 
antee Corporation v. First Nat 
Bank of Dickinson, Civ.App., 84 S. 

W. 2d 1111, 1115, citing Oorpns 

lie —Fireman’s Fund Ins. Co. v. 
Leopold, Clv.App., 84 S.W.2d 840, 
error dismissed—Wood v. South¬ 
ern Casualty Co., Clv.App., 270 S. 
W. 1065—International Travelers’ 
Ass’n V. Gunther, Clv.App., 269 S. 
W. 507, reversed on other grounds, 
Com.App., 280 S.W. 172—Spring- 
field Fire & Marine Ins. Co. v. Re¬ 
public Ins. Co., Civ.App., 262 S.W. 
814. 

Va.—^Atlantic Life Ins. Co. v. Wor¬ 
ley, 172 S.E. 168, 161 Va. 951. 
W.Va—Castellina v. Vaughan, 11 S. 
E.2d 636, 122 W.Va, 600—Kanawha 
Inv. Co. V. Hartford Steam Boiler 
Inspection & Insurance Co., 149 S. 
E. 606, 107 W.Va. 666. 

Wis.—Continental Casualty Co. v. 
Woerpel. 208 N.W. 882, 190 Wis. 
122, 45 A.L.R. 1323. 

32 C.J. p 1148 note 47—26 C.J. p 
70 note 96. 

Application to partlonlar policies 

(1) Builder’s risk.-Ira S. Bushey 
& Sons v. American Ins. Co., 142 N. 
E. 340, 237 N.Y. 24, affirming 199 
N.Y.S. 929, 206 App.Div. 715, and 
reargument denied 143 N.E. 732, 237 
N.Y, 536. 

(2) Credit insurance. 

U.S.—Tidewater Coal Exchange v. 
New Amsterdam Casualty Co., D.C. 
Del., 28 F.2d 611. 

15 C.J. p 1356 note 19. 

(3) Group life policy and certifi¬ 
cate.—Metropolitan Life Ins. Co. v. 
Poliakoff, 198 A. 852, 123 N.J.Eq. 
524. 

(4) Liability or Indemnity insur¬ 
ance. 

U.S.—Hooker v. New Amsterdam 
Casualty Co., D.C.Ky., 33 F.Supp. 
672. 

Iowa.—^Allen v. Massachusetts Bond- 
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Ing & Insurance Co., 253 N.W. 498, 
218 Iowa 294. 

Mo.—Goedecke v. Zurich General Ac¬ 
cident & Liability Ins. Co., Lim¬ 
ited, of Zurich, Switzerland, App., 
7 S.W.2d 309. 

Okl.—Maryland Casualty v. Whitt, 29 
P.2d 66, 68. 167 Okl. 261, quoting 

Oorpns Jnris. 

Pa.—Protane Corporation v. Travel¬ 
ers Indemnity Co., 22 A.2d 674. 343 
Pa. 189—Lewis v. Fidelity & Cas¬ 
ualty Co. of New York, 166 A. 73, 
304 Pa. 503. 

36 C.J. p 1061 notes 97, 98. 

(5) Marine Insurance. 

U.S.—Columbian Ins. Co. v. Catlett, 
D.C., 25 U.S. 383, 6 L.Ed. 664— 
Henjes v. AStna Ins. Co., C.C.A.N. 
Y., 132 F.2d 715, certiorari denied 
63 S.Ct. 1316, 319 U.S. 760, 87 L.Bd. 
1711—The J. L. Luckenbach, C.C. 
A.N.Y.. 65 P.2d 670, affirming, D.C., 
1 F.Supp. 692—The Anthony D. 
Nichols, D.C.N.Y., 49 F.2d 927— 
Quinllvan v. Northwestern Fire & 
Marine Ins. Co., D.C.N.Y., 31 F.2d 
149, reversed on other grounds, C. 
C.A., 37 F.2d 29—^Henshaw v. Mu¬ 
tual Safety Ins. Co., C.C.N.Y., 11 
F.Cas.No.6,387, 2 Blatchf. 99— 

Palmer v. Warren Ins. Co., C.C. 
Mass., 18 F.Cas.No.10,698, 1 Story 
360. 

Cal.—^Wells, Fargo & Co. v. Pacific 
Ins. Co., 44 Cal. 397. 

La.—Bell v. Western Marine & Fire 
Ins. Co., 5 Rob. 423, 39 Am.D. 
542. 

Mich.—Jackson v. British America 
Assur. Co.. 63 N.W. 809, 106 Mich. 
47, 20 L.R.A. 636. 

N.Y.—Wright v. Williams, 20 Hun 
820—^Woodruff v. Commercial Mut. 
Ins. Co., 2 Hilt 122. 

(6) Public liability policy. 

U.S.—^American Mut. Liability Ins. 
Co. V. Buckley & Co., C.C.A.Pa., 

117 F.2d 845. 

N.Y.—^Peter Doelger, Inc. v. Metro¬ 
politan Casualty Ins. Co. of New 
York, 28 N.Y.S.2d 336. 

Tex.—Standard Accident Ins. Co. v. 
Thompson, 161 S.W.2d 786, 189 

Tex. 116, reversing, Civ.App., 146 
S.W.2d 238. 

(7) Title insurance. 

Minn.—Place v. St. Paul Title Ins. & 
Trust Co., 69 N.W. 706, 67 Minn. 
126, 64 Am.S.R. 404. 

Pa.—Foehrenbach v. German-Ameri- 
can Title & Trust Co., 66 A. 561, 
217 Pa. 331, 12 L.R.A.,N.S., 465, 

118 Am.S.R. 916. 

62 C.J. p 1056 notes 62, 63. 

Both, parties 

A contract of Insurance should bo 
construed so as to carry out the in¬ 
tention of both parties and not mere¬ 
ly the Intention of one party.— 
Browning v. Equitable Life Assur. 
Soc. of U. S., 72 P.2d 1060, 94 Utah 
632, rehearing denied 80 P.2d 348, 94 
Utah 670—32 C.J. p 1148 note 47 [d]. 
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the time of the execution of the contract,^® so far 
as it is ascertainable and not contrary to public 
policy or positive law.^7 Primarily, the intention 


of the parties is to be ascertained from the languagfe 
of the written contract or policy,^8 construed as a 
whole, giving effect, if possible, to all of its terms.^® 


Boles of constmetloxL so'bservlaat 
All rules of construction of Insur¬ 
ance contracts are subservient to 
rule requiring: construction to carry 
out Intention of parties.—Public In¬ 
demnity Co. of Newark, N. J. v. 
Tearwood, 179 S.E. 232, 60 Ga.App. 
646. 

mteot of agrezLts 

An insurance policy must be con¬ 
strued according: to the intent of the 
insurance ag:ent and the owner’s 
agent at the time of making the 
policy, and not strictly on the terms 
of the policy.—^Btheredge v. .ffitna 
Ins. Co., 86 S.E. 687, 102 S.C. 318. 

46. U.S.—^Pilg:rlm Liaundry & Dry 
Cleaning Co. v. Federal Ins. Co., 
C.C.A.W.Va, 140 F.2d 191, affirm¬ 
ing, D.C., Federal Ins. Co. v. Pil¬ 
grim Laundry &. Dry Cleaning Co., 
60 F.Supp. 677. 

Cal.—Sampson v. Century Indemnity 
Co., 66 P.2d 434. 8 Cal.2d 476, 109 
A.L.R. 1160. 

Mass.—^Trustees of Thayer Academy 
V. Corporation of Royal Exchange 
Assur. of London, England, 183 
N.E. 264, 281 Mass. 150. 

Okl.—Continental Casualty Co. v. 
Goodnature, 41 P.2d 77, 170 Okl. 
477. 

S.D.—^Hemmer-Mlller Development 

Co. V. Hudson Ins. Co. of New 
York, 288 N.W. 342, 69 S.D. 129. 

47. Okl.—Fidelity & Casualty Co. 
of New York v. Gray, 72 P.2d 841, 
181 Okl. 12—Continental Casualty 
Co. V. Goodnature, 41 P.2d 77, 170 
Okl. 477, followed in Continental 
Casualty Co. v. Sudderth, 41 P.2d 

80, 81, 170 OkL 480, Continental 
Casualty Co. v. ScharlE, 41 P.2d 81, 
170 Okl. 480, and Continental Cas¬ 
ualty Co. V. Kessinger, 41 P.2d 

81, 170 Okl. 479—U. S. Fidelity & 
Guaranty Co. v. Town of Coman¬ 
che, 246 P. 288, 114 Okl. 237. 

4a U.S.—Prudential Ins. Co. of 
America v. Carlson, C.C.A.E:an., 126 
P.2d 607—Trinity Universal Ins. 
Co. V. Cunningham, C.C.A.Mo., 107 
F.2d 867, affirming, D.C.. 25 F.Supp. 
801, certiorari dismissed 60 S.Ct. 
1074, 310 U.S. 664, 84 L.Ed. 1419— 
Shepherd v. Mutual Life Ins. Co. 
of New York, GCA.Ark., 63 P.2d 
678—^Lumbermens Mut. Casualty 
Co. V. Pulsifer, D.GMe., 41 F.Supp. 
249—Federal Intermediate Credit 
Bank of Baltimore v. Globe & 
Rutgers Fire Ins. Co., D.GMd., 7 
F.Supp. 66. 

Ala.—North River Ins. Co. of City 
of Now York v. Waddell, 112 So. 
886. 216 Ala, 66, 62 A.L.R. 838. 

Ark.—^Metropolitan Life Ins. Co. v. 
Guinn, 186 S.W.2d 681, 199 Ark. 
994—American Fidelity & Casualty 


Co. V. McKee. 130 S.W.2d 12, 198 
Ark. 601. 

Cal.—^Balne v. Continental Assur. 
Co., 129 P.2d 396, 21 Cal.2d 1, 142 
A.L.R. 1263, prior opinion, App., 
121 P.2d 806. 

Ga.—Insurance Co. of North America 
V. Samuels, 120 S.E. 444, 31 Ga. 
App. 258. 

Ill.—^Western & Southern Indemnity 
Co. V. Industrial Commission, 8 N. 
E.2d 644, 366 Ill. 240—^Williamson 
V. American Ins. Union, 1 N.B.2d 
541, 284 IlLApp. 160—Hartsock v. 
EAskaskia Livestock Ins. Co., 223 
IlLApp. 433. 

Ky.—^Equitable Life Assur. Soc. of 

U. S. V. Adams, 83 S.W.2d 461, 259 
Ky. 726. 

La.—Chandler v. .Sltna Ins. Co., App., 
188 So. 606—Brown v. Life & Cas¬ 
ualty Ins. Co. of Tennessee, App., 
146 So. 832—^Bell v. Western Ma¬ 
rine & Fire Ins. Co., 5 Rob. 423, 
89 Am.D. 542. 

Mo.—St Louis Police Relief Ass'n 

V. .aitna Life .Ins. Co., 164 S.W.2d 
782, 236 Mo.App. 418—Goedecke v. 
Zurich General Accident & Liabil¬ 
ity Ins. Co.. Ltd., of Zurich, Swit¬ 
zerland, App., 7 S.W.2d 309. 

Neb.—Sanks v. St Paul Fire & Ma¬ 
rine Ins. Co., 267 N.W. 464, 468, 
131 Neb. 266, citing Ctoxpns dhzls. 
N.H.—^Duhaime v, Prudential Ins. Co. 

of America, 167 A. 269, 86 N.H. 307. 
N.J.—GusaelE v. John Hancock Mut 
Life Ins. Co., 192 A. 628, 118 N.J. 
Law 364, I 

N.Y.—Greenwich Bank v. Hartford | 
Fire Ins. Co. of Hartford, Conn., 
226 N.Y.S. 615, 222 App.Dlv. 219, 
reversing 216 N.Y.S. 316, 127 Misc. 
408, and affirmed 164 N.E. 876, 260 
N.Y. 116, amendment of remittitur 
denied and reargument denied 166 
N.E. 834, 250 N.Y. 687—Bakker v. 
^tna Life Ins. Co. of Hartford, 
Conn., 265 N.Y.S. 231, 148 Misc. 
162, affirmed 267 N.Y.S. 966, 240 
App.Div. 880, affirmed 190 N.E. 
327, 264 N.Y. 160—Leslie Apart¬ 
ments V. Title Guarantee & Trust 
Co., 42 N.Y,S.2d 686. 

Or.—Jalolf V. United Auto Indem¬ 
nity Exchange, 260 P. 717, 120 Or. 
381. 

S.C.—S. S. Newell & Co. v. American 
Mut Liability Iiis. Co., 19 S.B.2d 
463. 199 S.C. 825. 

Tenn.—Travelers Ins.-Co. v. Ansley, 
124 S.W.2d 87, 22 Tenn.App. 466— 
National Acceptance Co. v. Royal 
Indemnity Co., 9 Tenn.App. 616— 
Fidelity Bond & Mortgage Co. v. 
American Surety Co., 14 Tenn.App. 
211 . 

Tex.—National Casualty Co. v. Da¬ 
vis, Civ.App., 172 S.W.2d 131— 
Springfield Fire & Marine Ins. Co. 
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V. Republic Ins. Co., Civ.App., 262 
S.W. 814. 

Wash.—^L. J. Dowell, Inc. v. United 
Pacific Casualty Ins. Co., 72 P.2d 
296, 191 Wash. 666. 

82 C.J. p 1160 note 59—26 GJ. p 70 
note 97. 

Mecuilng of language see infra § 294. 
49. U.S.—Sutton v. Hawkeye Cas¬ 
ualty Co., C.C.A.Tenn., 188 F.2d 
781—^Equitable Life Assur. Soc. of 
U. S. V. Tucker, C.C.A.MO., 126 F. 
2d 396, affirming, D.C., Tucker v. 
Equitable Life Assur. Soc. of U. 
S., 86 F.Supp. 809, certiorari de¬ 
nied 62 S.Ct 1298, 316 U.S. 699. 
86 L.Ed. 1768—Shepherd v. Mutual 
Life Ins. Co. of New York, C.C.A. 
Ark., 63 F.2d 678—Darmour Pro¬ 
ductions Corporation v. Insurance- 
Co. of North America, D.C.Cal., 47 
F.2d 790—Nalley v. New York Life 
Ins. Co., D.C.Ga., 48 F.Supp. 470— 
Indemnity Ins. Co. of North Amer¬ 
ica V. Mallsfski. D.C.Md., 46 F. 
Supp. 464, affirmed, C.C.A., Mallsf¬ 
ski V. Indemnity Ins. Co. of North 
America, 185 F.2d 910—Miami 
Jockey Club v. Union Assur. Soc., 
D.C.Fl£L, 12 F.Supp. 667, affirmed,. 
C.C.A., 82 F.2d 688. 

Ala.—Mobile Marine Dock & Mutual 
Ins. Co. V. McMillan, 27 Ala. 77. 
Ark,—.ffitna Life Ins. Co. v. Spencer, 
82 S.W.2d 310, 182 Ark. 496—Na¬ 
tional Union Fire Ins. Co. v. Avant, 
268 S.W. 20, 167 Ark. 807. 

Cal.—Sampson v. Century Indemnity 
Co., 66 P.2d 434, 8 Cal.2d 476, 109 
A.L.R. 1160—Taylor v. Northwest¬ 
ern Nat. Ins. Co., 167 P. 899, 34 
CaLApp. 471. 

Conn.—^Miller Bros. Const. Co, v. 
Maryland Casualty Co., 156 A. 709, 
113 Conn. 604. 

Fls-—^Franklin Life Ins. Co. v. 
Tharpe, 178 So. 800, 130 Fla. 546, 
rehearing denied 179 So. 406, 131 
Fla 213—Price v. Southern Home 
Ins. Co. of the Carolinas, 129 So. 
748, 100 Fla 838. 

Ga—Great American Indemnity Co. 

V. Southern Feed Stores, 181 S.B. 
115, 51 GaApp. 591. 

Idaho.—Watkhis v. Federal Life Ins. 

Co., 29 P.2d 1007, 64 Idaho 174. 
Ill.—Webster v. Inland Supply Co., 

6 N.E.2d 849, 287 IlLApp. 667— 
Felgenbaum v. .®tna Casualty & 
Surety Co., 240 IlLApp. 602. 

Ky.—^Brotherhood of Railroad Train¬ 
men V. Wilkins, 78 S.W.2d 6, 267 
Ky. 331. 

La—Jones v. Washington Nat Ina 
Co., App., 2 So.2d 696. 

Me.—Connellan v. Federal Life & 
Casualty Co.. 182 A. IS, 134 Me. 104 
—Swift V. Patrons’ Androscoggin 
Mut. Fire Ins. Co., 132 A. 746, 125 
Me. 266. 
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Moreover, the parties’ intention, as measuring 
their respective rights and liabilities, must be as¬ 
certained from the language of contract or policy 
alone, if it is clear and unambiguous,50 and no 
fraud or mistake is shown.®! If, however, the lan¬ 


guage is ambiguous and the intention of the par¬ 
ties does not clearly appear therefrom, in ascertain¬ 
ing such intention other matters may be taken into 
consideration,®^ such as the circumstances or con¬ 
ditions surrounding the execution of the contract,®^ 


Md.—American Casualty Co. v. Pur- 
cella. 163 A. 870, 163 Md. 434. 

Mich.—Rogers v. Great Northern 
Life Ins. Co., 279 N.W. 906, 284 
Mich. 660—Girard Fire & Marine 
Ins. Co. V. Scott, 251 N.W. 314, 266 
Mich. 293. 

Minn.—^Dawes v. Brotherhood of Lo¬ 
comotive Firemen and Enginemen, 
13 N.W.2d 28, 216 Minn. 411. 

Mo.—Doty V. American Nat. Ins. Co., 
165 S.W.2d 862, 350 Mo. 192, re¬ 
versing 160 S.W.2d 810, 236 Mo. 
App. 955. 

N.H.—Metropolitan Life Ins. Co. v. 
Olsen, 123 A. 576, 81 N.H. 143, 32 
A.L.R. 1472. 

N.J.—Crown Fabrics Corporation v. 
Northern Assur. Co., 10 A.2d 750, 
124 N.J.Law 27. 

N.T.—Saltzman v. Fairbank Realty 
Corporation, 257 N.T.S. 576, 144 
Misc. 243, reversed on Other 
grounds 260 N.Y.S. 334, 146 Misc. 
478. 

Ohio.—Stuhlbarg v. Metropolitan 
Life Ins. Co., 53 N.E.2d 828, 73 
Ohio App. 355, affirmed 55 N.E.2d 
640, 143 Ohio St. 390. 

Or.*—Clark Motor Co. v. United Pac. 

Ins. Co., 139 P.2d 670, 172 Or. 146. 
R.I.—Princess Ring Co. v. Home Ins. 
Co., 161 A. 292, 293, 52 R.I. 481, 
citing Cozpos Juris, and affirmed 
163 A. 181—Brady v. Norwich Un¬ 
ion Fire Ins. Soc., 133 A. 799, 47 
R.I. 416. 

Tenn.—J. T. Hinton & Son v. Em¬ 
ployers’ Liability Assur. Corpora¬ 
tion. 62 S.W.2d 47, 166 Tenn. 324. 
Tex.—Massachusetts Bonding & In¬ 
surance Co. V. Wooley, Civ.App., 
179 S.W.2d 329—Acme Life Ins. 
Co. V. White, Civ.App., 99 S.W.2d 
1069, error dismissed—Great 
Southern Life Ins. Co. v. Cherry, 
Civ.App., 24 S.W.2d 612, error re¬ 
fused—General Acc. Fire & Life 
Assur. Corporation v. Butler’s Ice 
Cream Factory, Civ.App., 291 S.W. 
674, affirmed, Com.App., 5 S.W.2d 
976—^Wood V. Southern Casualty 
Co., Civ.App., 270 S.W. 1065—Se¬ 
curity Ins. Co. V. Sellers-Sammons- 
Signor Motor Co., Civ.App., 235 S. 
W. 617. 

32 C.J. p 1149 notes 48, 49—26 C.J. 
p 71 notes 98, 99. 

Construction of Instrument as en¬ 
tirety generally see infra 8 298. 
Contract may not be divided Into 
separate parts to create ambiguity 
which does not exist when the con¬ 
tract is considered as a whole.— 
American Indemnity Co. v. Carney, 
D.C.MO., 54 F.Supp. 273. 

Standard mortgagee danse in fire 


policy constitutes independent agree¬ 
ment between Insurer and mortgagee 
and must be interpreted to carry out 
expressed intention of parties, and 
to that end entire clause must be 
considered.—Prudential Ins. Co. of 
America v. Franklin Fire Ins. Co. of 
Philadelphia, 185 S.E. 587, 180 S.C. 
250. 

50. U.S.—^New York Life Ins. Co. v. 
Gist, C.C.A.Cal., 63 P.2d 732, cer¬ 
tiorari denied Gist v. New York 
Life Ins. Co., 64 S.Ct. 68, 290 U.S. 

661, 78 L.Bd. 664—Luckett-Wake 
Tobacco Co. v. Globe & Rutgers 
Fire Ins. Co., C.C.Ky., 171 F. 147. 

Ala.—^Day v. Home Ins. Co., 68 So. 
649, 177 Ala 600, 40 L.R.A..N.S., 

662. 

Ga—Fokes v. Interstate Life & Ac¬ 
cident Im^. Co., 2 S.E.2d 170, 59 
GaApp. 680. 

Ill.—^Kostecki V. Zaffina, 45 N.E.2d 
562, 316 IlLApp. 509, reversed on 
other grounds 51 N.E.2d 152, 884 
Ill. 192, 149 A.L.R. 525. 

La—^Lear v. Woodmen of the World 
Life Ins. Soc., App.. 191 So. 739 
—^Hardtner v. Mtn& Casualty & 
Surety Co., App., 189 So. 366. 
N.Y.-Bakker v. .®tna Life Ins. Co. 
of Hartford, Conn., 266 N.Y.S. 231, 
148 Misc. 162, affirmed 267 N.Y.S. 
966, 240 App.Dlv. 880. affirmed 190 
N.E. 327, 264 N.Y. 160. 

S.D.—Miller v. St. Paul F. & M. 

Ins. Co., 128 N.W. 609, 26 S.D. 464. 
Tex.—Provident Ins. Co. v. Bagby, 
Civ.App., 167 S.W.2d 813—Royal 
Ins. Co. V. Texas & G. Ry. Co., 115 
S.W. 117, 63 Tex.Civ.App. 164. 

26 C.J, p 71 note 10, p 72 note 11. 

A group accidental death and dis¬ 
memberment policy insuring against 
loss of one hand by severance at or 
above wrist Joint where not ambigu¬ 
ous, should be construed as to the in¬ 
tention of parties only from lan¬ 
guage employed in contract, keeping 
in mind rules of interpretation pro¬ 
vided concerning contracts.—Muse v. 
Metropolitan Life Ins. Co., 192 So. 72, 
193 La. 606, 125 A.L.R. 1076, af¬ 
firming, App., 191 So. 586. 

51. Ind.—^Havens v. Home Ins. Co., 
12 N.B. 187, 111 Ind. 90, 60 Am.S. 
R. 689. 

52. Ky.—John Hancock Mut. Life 
Ins. Co. V.. Tabb, 117 S.W.2d 687, 
273 Ky. 649. 

Neb.—Sanks v. St. Paul Fire & Ma¬ 
rine Ins. Co., 267 N.W. 464, 468, 131 
Neb. 266, citing Corpus Juris. 

Tex.—Moore v. American Home Mut. 
Life Ins. Co., Civ.App., 174 S.W.2d 
788, error refused—^Royal Ins. Co. 
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V. Texas & G. Ry. Co., 116 S.W. 
117, 123, 63 Tex.Civ.App. 154, er¬ 
ror denied 116 S.W. 46, 102 Tex. 
306. 

Extrinsic matters affecting construc¬ 
tion in general see infra 9 304. 

53. U.S.—^Princess Garment Co. v. 
Fireman’s Fund Ins. Co. of San 
Francisco, Cal., C.C.A.Ohlo, 115 F. 
2d 380—^Newark Fire Ins. Co. v. 
Wood, to Use of Bell, C.C.A.Pa.. 81 
F.2d 742—The Anthony D. Nich¬ 
ols, D.C.N.Y., 49 F.2d 927—Mary¬ 
land Casualty Co. v. Aguayo, D.C. 
Cal., 29 F.Supp. 661. 

Cal.—^Blackburn v. Home Life Ins. 
Co. of New York, 120 P.2d 81, 19 
Cal.2d 226—Goes v. Security Ins. 
Co. of California, 298 P. 860, 113 
Cal.App. 577. 

Ind.—^Federal Life Ins. Co. v. Hard¬ 
ing, App., 152 N.E. 844. 

Ky.—^Monroe’s Adm’r v. Federal Un¬ 
ion Life Ins. Co., 66 S.W.2d 680, 
261 Ky. 670. 

Minn.—^Wilson v. Metropolitan Life 
Ins. Co., 246 N.W. 826, 187 Minn. 
462. 

Neb.—Sanks v. St. Paul Fire & Ma¬ 
rine Ins. Co., 267 N.W. 464, 131 
Neb. 266. 

N.Y.—Howell V. John Hancock Mut. 
Life Ins. Co. of Boston, Mass., 
36 N.B.2d 102, 286 N.Y. 179, af¬ 
firming 24 N.Y.S.2d 348, 260 App. 
Div. 1042, appeal granted 25 N.Y.S. 
2d 1002, 261 App.Div. 836, reargu¬ 
ment denied 37 N.E.2d 142, 286 N. 
Y. 700—Kean v. National Surety 
Co., 149 N.E. 849, 241 N.Y. 262, 
reversing 210 N.Y.S. 106, 213 App. 
Div. 750, and motion denied 152 N. 
E. 399, 242 N.Y. 496—Leslie Apart¬ 
ments V. Title Guarantee & Trust 
Co., 42 N.Y.S.2d 686. 

Okl.—Fidelity & Casualty Co. of 
New York v. Gray, 72 P.2d 341, 181 
Okl. 12—Continental Casualty Co. 
V. Goodnature, 41 P.2d 77, 170 Okl. 
477. 

Pa.—Frederick Inv. Co. v. American 
Surety Co. of New York. 169 A. 
166, 314 Pa. 1—Protane Corpora¬ 
tion V. Travelers Indemnity, Com. 
PI., 23 Erie Co. 231, affirmed 22 A. 
2d 674, 343 Pa. 189. 

Tex.—^Employers* Fire Ins. Co. of 
Boston, Maas. v. McCrary, Civ. 
App., 108 S.W.2d 670, error dis¬ 
missed—Ocean Accident & Guaran¬ 
tee Corporation, Limited, of Lon¬ 
don, England, v. Northern Texas 
Traction Co., Civ.App., 224 S.W. 
212, dismissed for want of juris¬ 
diction. 

Wls.—Modern Grinder Mfg. Co. v. 
Globe A Rutgers Fire Ins. Co. of 
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and the object or purpose of the contract,®^ and of i in case of ambiguity, may also be given to the su^ 
a statute requiring the insurance.®® Consideration, | ject matter of the contract, the matters na ura y 


New Tork. 212 N.W. 623, 192 Wis. 
319. 

32 C,J. p 1149 note 60—26 C.J. p 77 
note 58. 

Preliminary neyotlatloiui between 
the parties may be considered for 
the purpose of determining: the cor^ 
rect construction of the contract 
where the proper construction there¬ 
of is not free from doubt.—Mather v. 
Liondon Guarantee & Accident Co.. 
145 N.W. 963, 126 Minn. 186. 
TTnoertaintles 

Insurance contract must be con¬ 
strued in lig-ht of all uncertainties 
when executed, without regrard to 
result in particular Instance.—^Amer¬ 
ican Ins. Co. Y. Mattox, 120 So. 912, 
219 Ala. 106. 

54. U.S.—^Prudential Ins. Co. of 
America v. Carlson, C.C.A.Kan., 
126 F.2d 607—^American Mut. Lia¬ 
bility Ins. Co. V. Buckley & Co., 
C.C.A.Pa.. 117 P.2d 845—Mandlea 
V. Guardian Life Ins. Co. of Amer¬ 
ica. C.C.A.C 0 I 0 ., 116 P.2d 994. af¬ 
firming. D.C., 32 P.Supp. 619— 

Princess Garment Co. v. Fireman's 
Fund Ins. Co. of San Francisco, 
Cal., C.C.A.Ohio. 116 F.2d 380— 
New England Mut. Life Ins. Co. 
of Boston, Mass. v. Olln. C.C.A. 
Ind., 114 P.2d 131, certiorari denied 
Olln V. New England Mut. Life 
Ins. Co., of Boston, Mass., 61 S.Ct. 
612, 312 U.S. 686, 86 L,Ed. 1123— 
The Anthony D. Nichols. D.C.N.T., 
49 F.2d 927—^Maryland Casualty 
Co. V. Aguayo. D.C.Cal.. 29 F.Supp. 
561. 

Ark.—^American Fidelity & Casualty 
Co. V. McKee, 130 S.W.2d 12, 198 
Ark. 601—^^tna Life Ins. Co. v. 
Spencer. 32 S.W.2d 310, 182 Ark. 
496. 

Cal.—Gllckman v. New Tork Life 
Ins. Co., 107 P.2d 262. 16 Cal.2d 
626, 131 A.L.B. 1292. prior opinion, 
App., 100 P.2d 1100—Goss v. Secur¬ 
ity Ins. Co, of California, 298 P. 
860, 113 CaLApp. 677—Granger v. 
New Jersey Ins. Co., 291 P. 698, 
108 CaLApp. 290. 

Idaho.—Maryland Casualty Co. v. 
Boise Street Car Co.. 11 P.2d 1090, 
62 Idaho 133. 

Ill.—Williamson v. American Ins. 
Union, 1 N.B.2d 641. 284 IlLApp. 
160—^Feigenbaum v. .Sltna Casual¬ 
ty & Surety Co., 240 IlLApp. 602— 
Grand Lodge Knights of Pythias, 
Grand Domain of Illinois v. Fidel¬ 
ity & Deposit Co. of Maryland, 223 
IlLApp. 616—Clarke & Co. v. Fidel¬ 
ity & Casualty Co. of New York. 
220 IlLApp. 576. 

Iowa.—^Kantor v. New Tork Life Ins. 

Co., 268 N.W. 769, 219 Iowa 1006. 
Ky.—Continental Casxialty Co. v. 
Linn. 10 S.W.2d 1079, 226 Ky. 328. 


Mo.—Soukop V. Employers* Lifl-bllity 
Assur. Corporation, Limited, of 
London, England, 108 S.W.2d 86, 
341 Mo. 614. 112 A.L.R. 149. 
Neb.—Sanks v. St. Paul Fire & Ma¬ 
rine Ins. Co.. 267 N.W. 464, 131 
Neb. 266. 

N.X—Davis V. Automobile Ass'n of 
New Jersey. 12 A.2d 387, 124 N.J. 
Law 364. 

N.Y.—Lee v. Guardian Life Ins. Co. 
of America. 46 N.T.S.2d 241, af¬ 
firmed 48 N.T.S.2d 800. 267 App.' 
Dlv. 985—Leslie Apartments v. Ti¬ 
tle Guarantee & Trust Co., 42 N.T. 
S.2d 686. 

Ohio.—Bobier v. National Casualty 
Co., 54 N.E.2d 798, 143 Ohio St. 
216. 

Tenn.—^National Life Sc Accident Ins. 
Co. V. Armstrong, 105 S.W.2d 620, 
21 Tenn.App. 502. 

Va.—Atlantic Life Ins. Co. v. Wor¬ 
ley, 172 S.E. 168, 161 Va. 961. 

32 C.J. p 1149 note 51. 

Xaegltimate conditions prescribed 
by Insurer should also be considered. 
—Gllckman v. New Tork Life Ins. 
Co., 107 P.2d 252. 16 Cal.2d 626, 131 
A.L.B.. 1292, prior opinion, App., 100 
P.2d 1100. 

Xf certain oonstmotion oontradiots 
general purpose of the policy, it is 
strong evidence that such construc¬ 
tion was not intended by the parties. 
—^Hknsen & Howland v. Fidelity & 
Deposit Co. of Maryland, C.C.A. 
Wash., 72 F.2d 161. 

3]a oonstmlng policy covering rob¬ 
bery of pay roll money, the court 
must consider purposes of contract 
and circumstances of handling mon¬ 
ey.—International Harvester Co. v. 
National Surety Co.. aC.A.IlL. 44 F. 
2d 746. reversing. D.C.. 39 F.2d 966. 
certiorari denied National Surety Co. 
V. International Harvester Co., 61 S. 
Ct 179, 282 U.S. 896, 76 L.Bd. 788. 
Presumption 

Parties are presumed to under¬ 
stand policy as executed, and every 
intelligible condition is presumed 
Intended to accomplish some pur¬ 
pose.—^American Automobile Ins. Co. 
V. Fidelity & Casualty Co. of New 
York, 152 A. 623, 169 Md. 631. 

55. N.T.—Sandolovlch v. U. S. Fi¬ 
delity & Guaranty Co., 254 N.T.S. 
563, 142 Mlsc. 463. 

Construction of statute as part of 
policy generally see infra § 302. 
insurance by operator of omnibus 
The purpose for which bond or pol¬ 
icy of insurance is required to be 
given by operator of omnibus being 
plain, policy given pursuant to stat¬ 
ute should be deemed Intended to 
carry out its provisions.—^Bngelson 
V. Commerce Casualty Co., 269 N.T.S. 
463, 149 Misc. 886—Sandolovlch v. 

1150 


U. S. Fidelity & Guaranty Co., 264 N. 
T.S. 663, 142 Mlsc. 463. 

50 , U.S.—Maryland Casualty Co. v. 

Cassetty, C.C.A.Tenn., 119 F.2d 
602. 

Ark.— Importers’ & Exporters* Ins. 
Co. V. Jones, 266 S.W. 286. 166 Ark. 
370. 

Cal.—Taylor v. Northwestern Nat 
Ins. Co.. 167 P. 899, 34 Cal.App. 
471. 

Ill. _Williamson v. American Ins. 

Union. 1 N.E.2d 641, 284 IlLApp. 
160—Felgenbaum v. i®tna Casual¬ 
ty & Surety Co., 240 IlLApp.* 602— 
Clarke & Co. v. Fidelity & Casual¬ 
ty Co. of New York, 220 IlLApp. 
676. 

Ky.—^Monroe’s Adm*r v. Federal Un¬ 
ion Life Ins. Co., 66 S.W.2d 680. 
261 Ky. 670. 

La.—Parks v. Hall, 181 So. 191, 189 
La. 849—^Perrodin v. Thibodeaux, 
App., 191 So. 148—^Haeuser v. 
.^na Casualty & Surety Co., App., 
187 So. 684, setting aside 186 So. 
493. 

Md.—New England Mut Life Ins. 
Co. of Boston, Mass. v. Hurst, 199 
A. 822, 174 Md. 696. 

Minn.—^Maze v. Equitable Life Ins. 
Co. of Iowa, 246 N.W. 737, 188 
Minn. 139. 

Neb.—Sanks v. St. Paul Fire & Ma¬ 
rine Ins. Co., 267 N.W. 464, 131 
Neb. 266. 

N.T.—^Howell V. John Hancock Mut 
Life Ins. Co. of Boston. Mass., 36 
N.E.2d 102. 286 N.T. 179, affirming 
24 N.T.S.2d 348, 260 App.Dlv. 1042, 
appeal granted 25 N.T.S.2d 1002, 
261 App.Dlv. 836, reargument de¬ 
nied 37 N.E.2d 142, 286 N.T. 700 
—^Fantozzi v. Security Mut. Fire 
Ins. Co., 289 N.T.S. 468, 247 App. 
Div. 686 . 

Ohio.—^Bobier v. National Casualty 
Co.. 64 N.E.2d 798, 143 Ohio St 
216—Stuhlbarg v. Metropolitan 
Life Ins. Co., 63 N.E.2d 828, 73 
Ohio App. 365, affirmed 66 N.E.2d 
640, 143 Ohio St 390. 

Okl.—^Fidelity Sc Casualty Co. of 
New York v. Gray, 72 P.2d 341, 
181 Okl. 12—Continental Casualty 
Co. V. Goodnature, 41 P.2d 77, 170 
OkL 477, followed in Continental 
Casualty Co. v. Sudderth, 41 P.2d 

80, 81, 170 Okl. 480, Continental 
Casualty Co. v. ScharfC, 41 P.2d 

81, 170 Okl. 480, and Continental 
Casualty Co. v. Kesslnger, 41 P.2d 
81, 170 Okl. 479. 

Pa.—Pennsylvania Co. for Insuranc¬ 
es on Lives and Granting Annui¬ 
ties V. Central Trust & Savings 
Co., 99 A. 910, 265 Pa. 323. 

Tenn.—J. T. Hinton & Son v. Em¬ 
ployers’ Liability Assur. Corpora¬ 
tion, 62 S.W.2d 47, 166 Tenn. 324. 
Tex.—Standard Accident Ins. Co, v. 
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or usually incident thereto,®*^ the risk insured 
against,®^ the situation of the parties,the business 
in which the parties, or either of them, was en¬ 
gaged at the time,®® their relation to each other,®^- 
and the general nature of the undertaking of the 
company toward its policyholders.®^ These con¬ 
siderations prevail over the mere words of the con¬ 


tract, unless the intention so determined runs coun¬ 
ter to the plain sense of the binding words of the 
contract.®® 

Insurance or indemnity against loss, being the 
object and purpose of the contract, the courts should 
construe it, when possible, so as to effectuate this 
purpose,®^ and so as to uphold, rather than defeat 


Thompson, 161 S.W.2d 786, 139 

Tex. 116, reversinff, Civ.App., 146 
S.W.2d 238—Wood v. Southern 
Casualty Co., Civ.App., 270 S.W. 
1055—Sprinfffleld Fire & MrMne 
Ins. Co. V. Republic Ins. Co., Civ. 
App., 262 S.W. 814. 

32 C.J. p 1149 note 52. 

Nature of property Insured, the 
purposes for which it is ordinarily 
to be used, 11 s situation, and the 
manner In which it is usually kept, 
may be considered.—Taylor v. North¬ 
western Nat. Ins. Co., 167 P. 899, 
34 Cal.App. 471. 

67. La.—Parks v. Hall, 181 So. 191, 
189 La. 849—Perrodin v. Thibo¬ 
deaux. App., 191 So. 148—Haeuser 

V. Mins. Casualty & Surety Co., 
App., 187 So. 684, setting aside 186 
So. 493. 

Tex.—Brown v. Palatine Ins. Co., 35 
S.W. 1060, 89 Tex. 590—Wood v. 
Southern Casualty Co., Civ.App., 
270 S.W. 1056—Springfield Fire 
& Marine Ins. Co. v. Republic Ins. 
Co., Civ.App.. 262 S.W. 814—Secur¬ 
ity Ins. Co. V. Sellers-Sammons- 
Slgnor Motor Co., Civ.App., 235 S. 

W. 617, error refused. * 

58. Conn.—Fogarty v. Fidelity & 
Casualty Co., 180 A. 458, 120 Conn. 
296. 

Iowa.—Dodge v. Grain Shippers* Mut. 
F. Ins. Assoc., 167 N.W. 956, 176 
Iowa 316. 

Minn.—Wilson v. Metropolitan Life 
Ins. Co., 246 N.W. 826, 187 Minn. 
462. 

Ohio.—Stuhlbarg v. Metropolitan 
Life Ins. Co., 63 N.B.2d 828, 73 
Ohio App. .356, affirmed 65 N.B.2d 
640, 143 Ohio St. 300. 

Tenn.—J. T. Hinton & Son v. Em¬ 
ployers’ Liability Assur. Corpora¬ 
tion, 62 S.W.2d 47, 166 Tenn. 324. 

82 C.J. p 1140 note 64. 

Bisks included emd excluded 
The Intention of parties to contract 
of insurance must be gathered from 
contract and from the risks ex¬ 
cluded as well as from risks includ¬ 
ed.—L. J. Dowell, Inc. v. United Pa¬ 
cific Casualty Ins. Co., 72 P.2d 296, 
191 Wash. 666 —Stone v. Insurance 
Co. of North America, 106 P. 866 , 
56 Wash. 427, 430. 

Bisk of traasportlug motor vehicle 
The intention of the parties to a 
contract insuring against the loss of 
an automobile while being transport¬ 
ed should be ascertained from a 
consideration of this clause in con¬ 


nection with all the other language 
of the policy. 

U.S.—National F. Ins. Co. v. Elliott, 
D.C.MO., 7 P.2d 622, 42 A.L.R. 1121. 
Ark.—Importers* & Exporters' Ins. 
Co. V. Jones. 266 S.W. 286, 166 Ark. 
370. 

S.C.—Johnson v. Glens Falls Ins. Co., 
127 S.E. 14, 131 S.C. 263, 40 A. 
L.R. 993. 

59. Ark.—Importers* & Exporters* 
Ins. Co. V. Jones, 266 S.W. 286, 
166 Ark. 370. 

Ill.—Williamson v. American Ins. 
Union, 1 N.B.2d 641, 284 Ill.App. 
150—Feigenbaum v. .ffltna Casual¬ 
ty & Surety Co., 240 Ill.App. 602— 
Clarke & Co. v. Fidelity & Casual¬ 
ty Co. of New York, 220 Ill.App. 
676. 

Ind.—^American Liability Co. v. Bow¬ 
man, 114 N.E. 992, 66 Ind.App. 109 
—Indiana Life Endowment Co. v. 
Reed. 103 N.E. 77, 54 Ind.App. 460. 
N.H.—^Anderson v. .®tna L. Ins. Co., 
74 A. 1061, 76 N.H, 376. 

N.J.—^Maryland Casualty Co. v. Han¬ 
lon, 100 A. 362, 87 N.J.Ba. 167. 

Tex.—Standard Accident Ins. Co. v. 
Thompson, 161 S.W.2d 686 , 139 
Tex. 116, reversing, Civ.App., 146 
S.W.2d 238—Miles v. United Serv¬ 
ices Automobile Ass*n, Civ.App., 
149 S.W.2d 233, affirmed United 
Service Automobile Ass*n v. Miles, 
161 S.W.2d 1048, 139 Tex. 138. 

Wis.—Continental Casualty Co. v. 
Woerpel, 208 N.W. 882, 190 Wis. 
122, 46 A.L.R. 1323. 

Xnsurar as paid surety 

The fact that insurer under fidel¬ 
ity bond was a paid surety would 
not warrant a construction that 
would disregard the clearly express¬ 
ed intention of the parties.—Bradley 
V. Fidelity & Casualty Co. of New 
York, 14 A.2d 894, 141 Pa.Super. 85. 

60. Ala.—Columbia Mut. Life Ins. 
Co. V. Vasser, 160 So. 696, 230 Ala. 
284. 

Del.—Tidewater Coal Exchange v. 
American Surety Co., 143 A. 34, 4 
W.W.Harr. 41. 

Me.—Swift V. Patrons* Androscoggin 
Mut. Fire Ins. Co., 132 A, 745, 
126 Me. 256. 

Neb.—Sanks v. St. Paul Fire & Ma¬ 
rine Ins. Co., 267 N.W. 464, 468, 
131 Neb. 266, citing Corpus Jhrls. 
Tex.—Royal Ins. Co. v. Texas & G. 
R. Co., 116 S.W. 117, 193, 63 Tex. 
Civ.App. 164, error denied 116 S.W. 
46, 102 Tex. 306. 
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CapabilltieB aud oooupatlon of In¬ 
sured 

Minn.—^Wilson v. Metropolitan Life 
Ins. Co., 245 N.W. 826, 187 Minn. 
462. 

Xnsuranoe oompaaies should not be 
treated differently from other busi¬ 
nesses in ascertaining intention.— 
The Anthony D. Nichols, D.C.N.Y., 49 
F.2d 927. 

61. Ind.—^American Liability Co. v. 
Bowman, 114 N.E. 992, 65 Ind.App. 
109. 

Ohio.—Mumaw v. Western & South¬ 
ern L. Ins. Co., 119 N.E. 132, 97 
Ohio St. 1. 

es. U.S.—New England Mut. Life 
Ins. Co. of Boston, Mass., v. Olin, 
C.C.A.Ind., 114 P.2d 181, certiorari 
denied Olin v. New England Mut. 
Life Ins. Co. of Boston, Mass.. 61 
S.Ct. 612, 312 U.S. 686, 86 L.Ed. 
1123—Federal L. Ins. Co. v. Kemp, 
Ind., 267 F. 266, 168 C.C.A. 349. 

63. Ill.—^Williamson v. American 
Ins. Union, 1 N.B.2d 641, 284 Ill. 
App. 160. 

64. U.S.—Sutton v. Hawkeye Cas¬ 
ualty Co., C.C.A.Tenn., 138 F.2d 
781 . 

Ark.—Locomotive Engineers Mut. 
Life & Accident Ins. Ass'n v. Van- 
dergrlff. 91 S.W.2d 271, 192 Ark. 
244. 

Cal.—Gllckman v. New York Life 
Ins. Co., 107 P.2d 252, 16 Cal.2d 
626, 131 A.L.R. 1292, prior opinion, 
App., 100 P.2d 1100. 

Pla.—Franklin Life Ins. Co. v. 
Tharpe, 178 So. 300. 130 Fla. 646, 
rehearing denied 179 So. 406, 131 
Fla. 213—New England Mut. Life 
Ins. Co. V. Hucklns, 173 So. 696, 127 
Fla. 640. 

Ga.—Smith v. Life & Casualty Ins. 
Co. of Tennessee, 196 S.E, 59, 185 
Ga. 572. 

Ill.—^Wold, for Use of Wegener, v. 
Glens Falls Indemnity Co., 269 Ill. 
App. 407. 

Ky.—Cheek v. Commonwealth Life 
Ins. Co., 126 S.W.2d 1084, 277 Ky. 
677—Life & Casualty Ins. Co. of 
Tennessee v. Metcalf, 42 S.W.2d 
909. 240 Ky. 628. 

Me.—Poisson v. Travelers Ins. Co., 
31 A.2d 233. 139 Me. 365. 

Mass.—Rosenthal v. Monarch Life 
Ins. Co., 195 N.E. 339, 290 Mass. 
254. 

Minn.—Gershcow v. Homeland Ins. 
Co. of America, 15 N.W.2d 88— 
Bahneman v. Prudential Ins. Co.» 
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or avoid, the contract,particularly where the 
terms expressing the purpose of the policy are clear 
and unambiguous.®® If the language of the policy 
permits two rational interpretations, the construc¬ 
tion which best effectuates the manifested design 
of the parties should be favored.®^ 

§ 292. - Construction by Parties 

A practical construction of an ambiguous contract of 


Insurance by the parties thereto will be considered and 
accorded great weight, and usually will be adopted by the 
courts. The Insurer may be held bound by the represen¬ 
tations of Its agent as to the Interpretation of the con¬ 
tract. 

A practical construction placed on an ambiguous 
contract of insurance by the parties thereto, as 
shown by their acts, conduct, or declarations, which 
indicate a mutual intention or understanding,®® is 
binding on them,®® and is entitled to great weight, 


257 N.W. 514, 198 Minn. 26. 97 A. 
L..R. 121. 

Miss.—^Locomotive Unglneers’ Mut. 
Life & Accident Ins. Co. v. Meeks, 
127 So. 699, 167 Miss. 97- 
Mo.—Soukop V. Employers’ Liability 
Assur. Corporation, Limited, of 
London, England, 108 S.W.2d 86, 
341 Mo. 614, 112 A.L.R. 149. 

Neb.—Sanks v. St. Paul Fire & Ma¬ 
rine Ins. Co.. 267 N.W. 464, 468. 
131 Neb. 266. citing Oorpns Xoxls. 
N.J.—^Maryland Casualty Co. v. Han¬ 
lon, 100 A. 362, 87 N.J.Bq. 167. 

N.C.—^Allgood V. Hartford Fire Ins. 
Co.. 119 S.B. 561, 186 N.C. 416. 
SO A.L.R. 662. 

S.D.—Smith V. Federal Surety Co.. 

243 N.W. 664, 60 S.D. 100. 

Tex.—^Massachusetts Bonding & In¬ 
surance Co. V. Wooley, Clv.App., 
179 S.W.2d 829. 

32 C.J. p 1150 note 66. 

Liberal construction to accomplish 
purpose of contract see infra 5 397. 
Xhaeition or substltutloii of words 
Words may be inserted or substl- 
tuted for other words in policy in 
order to give effect to parties’ known 
Intention, so that word “and” may 
be substituted for “or,” if necessary 
to effectuate parties* intention that 
policy should be a joint rather than 
several one.—^Kensington Nat. Bank 
of Philadelphia v. Sampson, 26 A.2d 
115, 149 PaSuper. 43. 

Aotnal and obvious agreement be¬ 
tween parties to Insurance contract 
will be enforced where policy will 
otherwise to large measure be ren¬ 
dered Inoperative, since all things 
that In law are necessary to carry 
contract into effect may be Implied 
therefrom.—^Fidelity & Casualty Co. 
of New York v. Gray, 72 P.2d 841, 
181 Okl. 12. 

Gonstmotion whloh would defeat 
snoh intention should be rejected. 
Iowa—Dodge v. Grain Shippers* 
Mut. Fire Ina Ass’n, 167 N.W. 956. 
176 Iowa 316. 

Mo.—St Louis Police Relief Ass’n v. 
MtuA Life Ins. Co.. 154 S.W.2d 
782. 236 Mo.App. 413. 

Ohio.—Travelers’ Ins. Co. v. Myers, 
57 N.E. 458. 62 Ohio St 529. 49 L. 
R.A. 760. 

65. U.S.—^Paddleford v. Fidelity & 
Casualty Co. of New York, C.C.A. 
HI.. 100 F.2d 606. certiorari denied 
Fidelity & Casualty Co. of New 


York V. Paddleford, 69 S.Ct. 789, 
306 U.S. 664. 83 L.Bd. 1060—Pad¬ 
dleford V. Hartford Accident & In¬ 
demnity Co.. CaAIlL, 100 F.2d 
606, certiorari denied Hartford Ac¬ 
cident & Indemnity Co. v. Pad¬ 
dleford, 59 S.Ct 789, 806 U.S. 664, 
83 L.Ed. 1060—The J. L. LucJken- 
bach, C.C.AN.Y., 66 P.2d 670, af¬ 
firming, D.C., 1 F.Supp. 692—^Burns 
V. Bankers* Life Co.. D.C.Tex., 24 
F.2d 714, reversed, C.C.A, Bankers’ 
Life Co. V. Brown, 80 F.2d 327— 
Fidellty-Phenlx Fire Ins. Co. of 
New York v. Queen City Bus & 
Transfer Co., C.C.A.Md., 8 F.2d 
784. 

Ark.—Smith v. Mutual Life Ina Co. 
of New York. 69 S.W.2d 874, 188 
Ark. 1111. 

Cal.—^Kautz v. Zurich General Acci¬ 
dent & Liability Ins. Co., 300 P. 
84, 212 Cal. 676. 

La.—Parks v. Hall, 181 So. 191, 189 
La. 849—^Perrodin v. Thibodeaux, 
App., 191 So. 148—^Dorsey v. Ash¬ 
ford, App., 177 So. 88. 

Mo.—^Hoover v. National Casualty 
Co., 162 S.W.2d 863. 236 Mo.App. 
1098. 

N.C.—Crowell v. Maryland Motor Car 
Ins. Co., 86 S.E. 37, 169 N.C. 35, 
Ann.Cas.l917D 50. 

Okl.—Fidelity & Casualty Co. of 
New York v. Gray, 72 P.2d 341, 
181 Okl. 12—Southern Surety Co. 
V. Equitable Surety Co., 202 P. 
295, 84 Okt 23. 

Pa.—^Baseler v. Worth Mut. Fire Ins. 
Co. of Butler County, 174 A 667, 
114 Pa.Super. 396. 

Tex.—Jefferson Standard Life Ins. 
Co. V. Baker, Clv.App., 260 S.W. 
223. 

Wls.—^Rood V. Merchants Ins. Co., 8 
N.W.2d 368, 680, 240 Wis. 829. 

26 C.J. p 71 note 9—32 C.J. p 1160 
note 67—42 C.J. p 790 note 87. 
Xnsolvenoy 

Policy should not be so construed 
as to result in Insurer’s Insolvency, 
unless surrounding circumstances 
and parties’ evident purposes require. 
—^Federal Life Ins. Co. v. Harding, 
162 N.E. 844. 

Violation of statute 
If avoidable, Insurance policy will 
not be construed to violate statute 
prohibiting discriminations between 
policyholders of same class.—Gilles¬ 
pie V. Security Mut. Life Ins. Co., 18 
Ohio App. 164. 


66. Mo.—St. Louis Police Relief 
Ass'n V. .MItna Life Ins. Co., 154 
S.W.2d 782, 286 Mo.App. 413. 

Wis.—Rood V. Merchants Ins. Co., 3 
N.W.2d 353, 680, 240 Wls. 329. 

Va.—^Darden v. North American Ben. 
Ass’n, 197 S.B. 413, 170 Va. 479. 

67. Mass.—^Rezendes v. Prudential 
Ins. Co. of America, 189 N.E. 826. 
286 Mass. 606. 

N.Y.—^H. Shelner, Inc., v. Massachu¬ 
setts Mut Life Ins. Co., 300 N.Y.S. 
419, 165 Misc. 569. 

Pa.—West V. MacMillan, 162 A. 104, 
301 Pa. 344. 

Tex.—^National Surety Co. v. Volk 
Bros. Co., Clv.App., 63 S.W.2d 228. 

6a U.S.—Sulzbacher v. Travelers 
Ins. Co., C.C.A.MO.. 137 F.2d 886. 
What constitutes practical construc¬ 
tion by parties generally see Con¬ 
tracts § 326 b. 

Acts oonstitutlxig oonstruotion by 
parties 

Refusal of Insured to exhibit its 
books to enable plaintiff insurance 
company to determine the amount 
of premiums due, was held to con¬ 
stitute a construction that the poli¬ 
cies covered all of defendant’s em¬ 
ployees.—Frankfort Marine Accident 
& Plate Glass Ins. Co. v. California 
Artistic Metal & Wire Co.. 151 P. 176, 
28 CaLApp. 74. 

Acts not oonstitTiting constxraotlon by 
parties 

U. S.—^Dryden v. Ocean Accident & 
Gueirantee' Corporation, C.C.AIll., 
138 F.2d 291—Home Mixture Gua¬ 
no Co. V. Ocean Accident & Guar¬ 
antee Corporation, Ltd., of London, 
England, C.C.A.Ga., 176 F. 600. 

Mo.—Rieger v. London Guarantee & 
Accident Co. of London, England, 
216 S.W. 920, 202 Mo.App. 184. 

82 C.J. p 1150 note 68 [a] (5), (6). 
As matter of law 
In order to establish as matter of 
law that course of conduct existing 
over short period of time shows con¬ 
struction of ambiguous Insurance 
contract against interest of insured, 
acts on which construction is based 
must unequivocally and conclusive¬ 
ly establish that there was a mutual 
understanding or construction of the 
ambiguous contract—Schlotzhauer 

V. Central Mut Ins. Ass’n, 128 S.W. 
2d 1061, 288 Mo.App. 1132. 

69. Cal.—^Hill v. Industrial Accident 
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if not controlling, in determining the proper inter¬ 
pretation of the contract,*^® and usually will be 
adopted by the courts,if the policy is susceptible 
of such construction.*^^ This rule of practical con¬ 
struction applies only where the language of the 
contract is ambiguous,*^3 or there is a reasonable 
doubt as to its meaning,74 and not where it is plain 
and unambiguous,^^ or where the parties have by 
their own agreement definitely settled the construc¬ 
tion nor docs the rule apply where the construc¬ 
tion by the parties is in contravention of the law 
or public policy,'^'? or of the language of the poli¬ 


cy.73 There cannot be a practical construction by 
the acts of the parties of an alleged portion of the 
contract, such- as a rider, where insured does not 
know of its existence until after a loss has occur- 
red.79 

As insured understood. If there is doubt as to 
the meaning of the contract it should be construed in 
the sense in which insurer believed, at the time of 
the contract, that insured understood it,3® or in the 
sense that insured understood it and insurer in¬ 
tended he should understand it,®! or as insured rea¬ 
sonably understood it.®® 


Commission, 51 P.2d 1126, 10 Cal. 
App.2d 178. 

Ill.—Employers' Liability Assur. 
Corp., Limited, of London, Bngr- 
land, V. Kelly-Atkinson Const. Co., 
182 Ill.App. 372. 

26 C.J. p 79 note 80. 

CoxLstractloxL by one party alone is 
not binding on the other party.— 
Federal Land Bank of Omaha v. 
Farmers’ Mut. Ins. Ass’n of Adams 
and Adjoining Counties, 253 N.W. 62, 
217 Iowa 1098. 

70- tl.S.—New York Life Ins. Co. v. 
Tolbert, C.C.A.C 0 I 0 .. 65 F.2d 10. 
certiorari denied Tolbert v. New 
York Life Ins. Co., 52 S.Ct. 407, 
285 U.a 551, 76 L.Bd. 941—Hen¬ 
ning V. U. S. Ins. Co., C.C.MO., 11 
F.Cas.No.6,36C, 2 Dill. 26. 

Ala.—Insurance Co. of North Ameri¬ 
ca V. Forcheimor, 5 So. 870, 86 Ala. 
541. 

Ark.—Missouri State Life Ins. Co. v. 
Ross, 48 S.W.2d 230, 186 Ark. 556 
—Craig V. Golden Rule Life Ins. 
Co., 41 S.W.2d 769, 184 Ark. 48. 
Md.—Hurt V. Pennsylvania Thresher- 
men & Farmers' Mut. Casualty Ins. 
Co., 2 A.2d 402, 176 Md. 403. 

Mo.—Hellrung v. Continental Ins. Co. 
of City of New York, App., 232 S. 
W. 240. 

WIs.—Pfuehler v. General Casualty 
Ins. Co., 300 N.W. 469, 239 Wis. 
30. 

38 C.J. p 1026 note 6. 

As best evidence 

Where parties to an ambiguous In¬ 
surance contract by their own acts 
place a construction on it, that con¬ 
struction is the best evidence of 
what the contract was actually in¬ 
tended to mean. 

U.S.—Rice Oil Co. V. Atlas Assur. 

Co., C.C.A.Mont., 102 F.2d 661. 
Ill.—United States Casualty Co. v. 
Crown Novelty Co., 196 Ill.App. 
267. 

Oonstraotlon given by company it¬ 
self to a clause, where two construc¬ 
tions are possible, must be cozMslder- 
ed as very persuasive.—Carlson v. 
Scandia Life Ins. Co., 174 N.W. 896, 
170 Wis. 342. 

44 C. J.S.—73 


71. U.S.—Rice Oil Co. v. Atlas As¬ 
sur. Go., C.C.A.Mich., 102 P.2d 661. 

Cal.—^Hlll V. Industrial Accident 
Commission. 51 P.2d 1126, 10 Cal. 
App.2d 178—Frankfort Marine Acc. 
& Plate Glass Ins. Co. v. California 
Artistic Metal & Wire Co., 161 
P. 176, 28 Cal.App. 74. 

Kan.—Rolfsmeyer v. Kansas Life 
Ins. Co.. 61 P.2d 865, 869, 144 Kan. 
520, Quoting Ck>xpn8 JTiirls. 

Mo.—Scotten v. Metropolitan Life 
Ins. Co., 81 S.W.2d 313, 315, 336 
Mo. 724, citing Ooxpns 31ul8, and 
reversing, App., 68 S.W.2d 60—^Ev¬ 
ans V. Equitable Life Assur. Soc. 
of U. S.. App., 109 S.W.2d 380, 384, 
citing Corpus 3ruzis—^New Amster¬ 
dam Casualty Co. v. Mesker, 106 
S.W, 661, 128 Mo.App. 183. 

Okl.—Maryland Casualty Co. v. 

Whitt, 29 P.2d 66, 167 Okl. 261. 
Tenn.—Berry v. Prudential Ins. Co. 
of America, 134 S.W.2d 886, 23 
Tenn.App. 485. 

Wis.—Taylor v. Hill, 60 N.W. 738, 
86 Wis. 99. 

32 C.J. p 1160 note 68. 

Practical construction of contracts 
by parties in general see Contracts 
§ 325. 

72. Okl.—Continental Casualty Co. 
V. Goodnature, 41 P.2d 77, 170 Okl.. 
477, followed in Continental Casu¬ 
alty Co. V. Sudderth, 41 P.2d 80, 81, 
170 Okl. 480, Continental Casualty 
Co. V. Scharff, 41 P.2d 81, 170 Okl. 
480, and Continental Casualty Co. 
V. Kesslnger, 41 P.2d 81, 170 Okl. 
479—Maryland Casualty Co. v. 
Whitt, 29 P.2d 66, 68, 167 Okl. 261, 
quoting Corpus Omaris. 

73. Iowa.—Fullerton v. United 
States Casualty Co., 167 N.W. 700, 
184 Iowa 219, 6 A.L.R. 367. 

Mo.—^Elsen v. John Hancock Mut. 
Life Ins. Co., 91 S.W.2d 81, 230 Mo. 
App. 312. 

32 C.J. p 1150 note 69. 

74. Mo.—Scotten v. Metropolitan 
Life Ins. Co., 81 S.W.2d 818, 336 
Mo. 724, reversing, App., 68 S.W.2d 
60. 

32 C.J. p 1160 note 70. 

75. U.S.—Hill V. Standard Mut Cas¬ 
ualty Co., C.C.A.I11., 110 F.2d 1001. 
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Miss.—Brown v. Powell, 94 So. 467, 
130 Miss. 496. 

Mo.—^Howard v. ^tna Life Ins. Co., 
164 S.W.2d 860, 360 Mo. 17—Scot- 
ten V. Metropolitan Life Ins. Co., 
81 S.W.2d 313, 316, 336 Mo. 724, 
citing Corpus Juris, and reversing, 
App., 68 S.W.2d 60—Rick v. John 
Hancock Mut. Life Ins. Co. of 
Boston, Mass., 93 S.W.2d 1126, 
280 Mo.App. 1084. 

7a Pa.—^Axe V. Fidelity & Casual¬ 
ty Co. of N. Y., 86 A. 1096, 239 Pa. 
669, 46 L.R.A.,N.S., 474. 

77. U.S.—Rice Oil Co. v. Atlas As¬ 
sur. Co.. C.C.A.Mont, 102 P.2d 661. 

Colo.—Candelaria v. Columbian Nat. 
Life Ins. Co., 163 P. 447, 60 Colo. 
340. 

7a U.S.—Rice Oil Co. v. Atlas As¬ 
sur. Co., C.C.A.Mont, 102 F.2d 661. 

Colo.—Candelaria v. Columbian Nat 
Life Ins. Co., 163 P. 447, 60 Colo. 
340. 

79. N.Y.—Knobel v. London Guar¬ 
antee & Accident Co., Ltd., 163 
N.Y.S. 977, modified on other 
grounds 169 N.Y.S. 79, 181 App. 
Div. 870. 

80. U.S.—Rice Oil Co. v. Ajtlas As¬ 
sur. Co., C.C.A.Mont. 102 P.2d 661. 

Cal.—^Norton v. Farmers Automobile 
Inter-Insurance Exchange, 106 P. 
2d 136, 40 Cal.App.2d 666—Kelly v. 
Great Western Acc. Ins. Co., 189 
P. 786, 46 Cal.App. 747. 

R.I.—Joslin V. .^tna Life Ins. Co., 
21 A.2d .660, 67 R.I. 261. 

81. U.S.—Rice Oil Co. v. Atlas As¬ 
sur. Co., C.C.A.Mont, 102 F.2d 561. 

88. U.S.—Wallace v. German-Amer- 
Ican Ins. Co., C.C.Iowa, 41 F. 742. 

Ill.—Swann v. National Union Ben. 
Ass'n, 191 N.E. 224, 35? Ill. 78, 
affirming 274 IlLApp. 1. 

Ky.—Cheek v. Commonwealth Life 
Ins. Co., 126 S.W.2d 1084, 277 Ky. 
677—Prudential Ins. Co. of Ameri¬ 
ca V. Harris, 70 S.W.2d 949, 264 
Ky. 23—Continental Casualty Co. 
V. Linn, 10 S.W.2d 1079, 226 Ky. 

[ 328—Forman v. Mutual Life Ins. 

Co., 191 S.W. 279, 173 Ky. 647, li. 

I R.A.1918F 330. 

I N.H.—City of Dover v. Standard Ac- 
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Acts and representations hy agent. A construc¬ 
tion placed on an ambiguous policy by the acts and 
representations of an authorized agent of the in¬ 
surance company may be considered as being bind¬ 
ing on the company, in the interpretation of the pol¬ 
icy, if the construction by the agent is warranted 
by the language of the policy,®^ but the company 
cannot be held bound by a statement as to con¬ 
struction which the agent has no apparent author¬ 
ity to make,®5 especially where insured had knowl¬ 
edge of the agent’s lack of authority.®® An errone- 
.ous construction of the force and effect of a con¬ 
tract of insurance as made and stated by the so¬ 
liciting agent does not necessarily control the prop¬ 
er and legal construction of the contract.®^ 

cideut Xns. Co.. 24 A.2d 496, 92 N. 

H. 69. 

Va.—Connecticut P. Ina. Co. v. W. 

H. Roberta Lumber Co., 89 S.B. 

946. 946, 119 Va. 479. Ann.Cas. 

1918B 1045. 

Xu constmlxLg' liability policy, it 
must be ascertained what Insured, 
and not Insurer, as reasonable peiv 
son, understood policy to mean.— 

Umbarffer v. State Farm Mut Auto¬ 
mobile Ins. Co.. 254 N.W. 87, 218 
Iowa 208. 

ProteetloxL afforded 

A policy should be construed so 
as to fflve Insured protection which, 
attributing to the language its or¬ 
dinary and natural meaning, he rea¬ 
sonably assumes that it affords. 

TJ.S.—^Huss V. Prudential Ins. Co. 
of America, D.C.Conn., 37 P.Supp. 

364. 

Conn.—^King v. Travelers Ins. Co., 

192 A. 311, 123 Conn. 1. 

83. U.S.—^U. S. Quarry Tile Co. v. 

Massachusetts Bonding & Insur¬ 
ance Co., C.C.A.Ohlo, 71 F.2d 400, 
certiorari denied Massachusetts 
Bonding & Ins. Co. v. U. S. Quarry 
Tile Co., 55 S.Ct. 239, 293 U.S. 623, 

79 L.Bd. 711—^McMaster v. New 
York Life Ins. Co., C.C.Iowa, 78 F. 

38. 

Mich.—^Zaremba v. Grange Mut. Fire 
Ins. Co., 231 N.W. 138. 251 Mich. 

144. 

Mo.—^Wallace v. Prudential Ins. Co. 
of America. 157 S.W. 1028, 174 Mo. 

App. 110. 

N.T.—Foryciarz v. Prudential Ins. 

Co., 168 N.T.S. 834, 96 Misc. 306. 

S.C.—Schultz V. Benefit Ass'n of 
Railway Employees of Chicago, 

Ill., 178 S.E. 

W.Va.—^Edwards v. 

Life Ass'n, 103 S.E. 454, 466, 86 
W.Va. 889. 

SaasosL for role 

"An Insurance company necessari¬ 
ly deals with the public through 
agents, and when an agent, author¬ 
ized to solicit business for the com¬ 
pany, xnakes a representation to one 


§ 293. -Construction by Prior Decisions 

Prior Judicial decisions construing the provisions of 
an Insurance contract apply in the construction of policies 
subsequently Issued with similar provisions. 

Terms used in a policy which have by prior ju¬ 
dicial decisions been given a definite meaning, will 
be regarded as being used in view of such estab¬ 
lished construction and be governed thereby;®® and 
if the insurer continues to issue, without change, 
policies, clauses of which have been judicially con¬ 
strued, it will be considered as issuing them with 
that construction placed on them,®® even though 
such construction violates the literal sense of the 

W.Va.—^Edwards v. Masonic Mut. 
Life Ass'n, 103 S.B. 454, 86 W.Va. 
339. 

85. Ark.—^Miller v. Illinois Bankers' 
Life Assoc., 212 S.W. 310, 138 Ark. 
442, 7 AL.R. 378. 

Wls.—Colvin's Baking Co. v. North¬ 
western Nat. Ins. Co., 266 N.W. 
268, 216 Wls. 476. 

SoUdtliig agent 

' An insurance company is not 
bound by a mere soliciting insur¬ 
ance agent's representations or 
statement as to the legal effect in 
the policy of words describing the 
property covered.—Murphy v. Conti¬ 
nental Ins. Co., 167 N.W. 866, 178 
Iowa 376, L.R.A1917B 934. 

County agent of life insurer, with¬ 
out authority to Issue policies or to 
alter or Interpret their terms, has no 
apparent authority to bind insurer 
by a statement as to his interpreta¬ 
tion of a clause of the policy ex¬ 
empting Insurer from liability for 
death In military service in time of 
war.—^Miller v. Illinois Bankers' 
Life Ass'n, 212 S.W. 310, 188 Ark. 
442, 7 A.L.R. 378. 

86. Colo.—^Atterbury v. National 
Union Fire Ins. Co., 31 P.2d 489, 
94 Colo. 518. 

Ind.—Fidelity & Casualty Co. of 
N.T. V. Teter, 86 N.B. 288, 136 Ind. 
672. 

88. Ala.—American Life Ins. Co. of 
Alabama v. Russell, 168 So. 807, 
229 Ala. 467. 

Tenn.—Moore v. Life & Casualty Ins. 

Co., 40 S.W.2d 403, 162 Tenn. 682. 
26 C.J. p 79 note 81. 

U.S.—Lowenstein v. Fidelity & 
Casualty Co., C.C.Mo., 88 F. 474, 
affirmed 97 F. 17, 38 C.C.A. 29, 46 
L.R.A. 460. 

Ill.—Fidelity & Casualty Co. of N. Y. 
V. Waterman, 44 N.B. 283, 161 III. 
682, 32 L.R.A. 664. 

Ky.—^Prudential Ins. Co. of America 
V. Harris, 70 S.W.2d 949, 264 Ky. 
23. 

Va.—Southern Home Ins. Co. of the 


867, 176 S.C. 182. 

Masonic Mut. 


applying for insurance as to the 
meaning or effect given to certain 
language by the company, and such 
language is in any wise ambiguous, 
and such meaning is not inconsistent 
therewith, the company will not 
thereafter be allowed to say that 
such construction is not a proper 
one, when insured has acted thereon 
In good faith."—^Edwards v. Mason¬ 
ic Mut. Life Ass'n, supra. 

General agent 

(1) Where an endowment insur¬ 
ance policy provided that the divi¬ 
dends should be calculated in accord¬ 
ance with the company's rules In 
force at the maturity of the policy, 
a statement by the general agent 
as to the amount of dividends which 
the policy would earn was rather a 
construction of the terms of the 
policy than a variation thereof con¬ 
trary to the restriction on the 
agent’s authority contained in the 
policy.—Manhattan Life Ins. Co. v. 
Stubbs, Tex.Gom.App., 234 S.W. 1099, 
reversing, Civ.App., 216 S.W. 896. 

(2) Letter written by surety's gen¬ 
eral agent stating that depositor’s 
transfer of funds to certificate of 
deposit did not affect indemnity bond 
is a representation of fact and is 
controlling as contemporaneous con¬ 
struction, where bond was ambigu¬ 
ous on subject of coverage.—U.. S. 
Quarry Title Co. v. Massachusetts 
Bonding & Insurance Co., C.C.A.Ohlo, 
71 F.2d 400, certiorari denied Mas¬ 
sachusetts Bonding & Ins. Co. v. U. 
S. Quarry Tile Co., 66 S.Ct 289, 293 
U.S. 628, 79 L.Bd. 711. 

Xf polioy is Tuuuabigaoiui as to its 
terms, no representation made by 
agent can bind company. 

S.C.—Schultz V. Benefit Ass’n of 
Railway Employees of Chicago, 
Ill., 178 S.B. 867. 176 S.C. 182. 
Wla.—Colvin's Baking Co. v. North¬ 
western Nat Ins. Co.. 266 N.W. 
268, 216 Wls. 476. 

84. S.C.—Schultz V. Benefit Ass'n of 
Railway Employees of Chicago, 
Ill., 178 S.B. 867. 176 S.C. 182. 
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words used.^® Terms or provisions of a standard 
policy which have been used in insurance contracts 
and judicially construed before the enactment of 
the statute prescribing the standard form of pol¬ 
icy, will be given the same construction thereaft¬ 
er but if the standard form, adopted long after 
the prior decision, contains different language it 
may be assumed that such language was intended 
to impose a liability different from that under the 
prior decision.®^ If the standard policy is issued 
under the statutes of another state in which insurer 
was chartered, the construction of such policies by 
the courts of that state will be followed, if not 
arbitrary or unreasonable;®® but the construction 
of a standard form under a local statute is not af¬ 


fected by the decisions of the courts of other states 
construing similar provisions long after the enact¬ 
ment of the local statute. 

§ 294. -Meaning of Language; Punctua¬ 

tion 

A contract of Insurance should be construed according 
to the sense and meaning of the words or terms of the 
policy, and, if clear and unambiguous, according to their 
plain, ordinary, usual, and popular sense, unless they 
were Intended to have, or have acquired, a different 
meaning, or unless their construction by their ordinary 
meaning would lead to an unreasonable or absurd re¬ 
sult. 

A contract of insurance is to be construed ac¬ 
cording to the sense and meaning of the words or 
terms which the parties have used in the policy,®® 


Carolinas v. Bowers, 161 S.E. 914, 
157 Va. 686. 

■Decisions of state courts as author¬ 
ity In federal courts see Federal 
Courts § 189. 

90. Wis.—Comstock v. Fraternal 
Acc. Assoc., 93 N.W. 22, 116 Wis. 
382. 

91. Okl.—Shawnee Mut. Fire Ins. 
Co. V. School Board of School Dist. 
No. 31. Grady County, 143 P. 194, 
44 Okl. 3—26 C.J. p 72 note 17. 

32 C.J. p 1147 note 23. 

Construction of standard policy 
against company see infra S 297. 
Xnsnrar issniniT liability poUoy to 
motor carrier of passengers will be 
presumed to have appropriated lan- 
euage of standard or union mortgage 
clause employed with respect to 
mortgagee’s rights under fire policies 
with a knowledge of the construction 
given by the courts to such lan¬ 
guage.—Lopez V. Townsend, 82 P.2d 
921, 42 N.M. 601. 

92. U.S.—Fidelity & Deposit Co. of 
Maryland v. Pink, N.T., 58 S.CL 
162, 302 U.S. 224, 82 L.Ed. 213. 
reversing, C.C.A., Pink v. Fidel¬ 
ity & Deposit Co. of Maryland, 
88 F.2d 630, afllrmlng, D.C., 15 F. 
Supp. 715, certiorari granted Fi¬ 
delity & Deposit Co. of Maryland 
V. Pink, 57 S.Ct 939, 301 U.S. 678, 
81 L.Ed. 1338, rehearing denied 58 
S.Ct. 407, 302 U.S. 780, 82 L.Ed. 
603. 

93. Tenn.—Continental Ins. Co. v. 
Perry, 197 S.W. 487, 138 Tenn. 205. 

94b U.S.—Funk v. ^tna Life Ins. 
Co. of Hartford, Conn., C.C.A.Cal., 
95 F.2d 38, affirming, D.C.. 20 F. 
Supp. 90. 

96. U.S.—Rintoul v. Sun Life Assur. 
Co. of Canada, C.C.A.I11., 142 P.2d 
776—Terry v. New York Life Ins. 
Co., C.C.A.MO., 104 F.2d 493—Pad- 
dleford v. Fidelity & Casualty Co. 
of New York, C.C.A.I11., 100 F.2d 
606, certiorari denied Fidelity & 
Casualty Co. of New York v. Pad- 
dleford, 69 S.Ct. 789, 306 U.S. 664, 


83 L.Ed. 1060—Paddleford v. Hart¬ 
ford Accident & Indemnity Co., C. 
C.A.I11., 100 F.2d 606, certiorari de¬ 
nied Hartford Accident & Indemni¬ 
ty Co. V. Paddleford. 59 S.Ct. 789, 
306 U.S. 664, 83 L.Ed. 1060—Car¬ 
penter V. Continental Casualty Co., 
C.C.A.S.D., 95 F.2d 634—^Travelers 
Ins. Co. V. Springfield Fire & Ma¬ 
rine Ins. Co., C.C.A.MO., 89 F.2d 
757—Sentinel Life Ins. Co. v. 
Blackmer. C.C.A.C 0 I 0 ., 77 F.2d 347, 
certiorari denied 66 S.Ct. 119, 296 

U. S. 602, 80 L.Ed. 427—U. S. Fi¬ 
delity & Guaranty Co. v. Aschen- 
brenner, C.C.A.Cal., 65 F.2d 976, 
certiorari granted Aschenbrenner 

V. U. S. Fidelity & Guaranty Co., 
54 S.Ct. 229, 290 U.S. 622, 78 L. 
Ed. 543, reversed on other grounds 
54 S.Ct. 590, 292 U.S. 80. 78 L.Ed. 
1137, rehearing denied 64 S.Ct. 861, 
292 U.S. 618, 78 L.Ed. 1474—Shep¬ 
herd V. Mutual Life Ins. Co. of 
New York, C.C.A.Ark., 63 F.2d 678 
—Gorman v. Fidelity & Casualty 
Co. of New York, C.C.A.M 0 ., 65 F. 
2d 4—Order of United Commercial 
Travelers of America v. Edwards, 
C.C.A.Okl., 51 F.2d 187—American 
Indemnity Co. v. Carney, D.C.Mo., 
54 F.Supp. 273—^Leeds, Inc. v. 
^tna Casualty & Surety Co., D.C. 
Md., 40 F.Supp. 966—^New York 
Life Ins. Co. v. Malloy, D.C.N.H., 
21 F.Supp. 1001, reversed on other 
grounds, C.C.A., Malloy v. New 
York Life Ins. Co., 103 F.2d 439, 
certiorari denied New York Life 
Ins. Co. V. Malloy, 60 S.Ct. 86, 308 
U.S. 572, 84 L.Ed. 480—Mallon v. 
Prudential Ins. Co., of America, D. 
C.Mo., 55 F.Supp. 290. 

Ark.—State Farm Mut. Automobile 
Ins. Co. V. Belshe, 112 S.W.2d 964, 
196 Ark. 460. 

Ga.—Penn Mut. Life Ins. Co. of Phil¬ 
adelphia V. Marshall, 175 S.E. 412, 
49 Ga.App. 287. 

Idaho.—Rosenau v. Idaho Mut. Ben. 
Ass’n. 145 P.2d 227. 

Ill.—Pioneer Life Ins. Co. v. Alli¬ 
ance Life Ins. Co., 30 N.E.2d 66, 
374 Ill. 576, reversing Z5 N.E.2d 
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831, 304 I11.APP. 13—Brldere ▼. 

Massachusetts Bonding & Insur¬ 
ance Co., 23 N.B.2d 367, 802 Ill. 
App. 1. 

Kan.—Spence v. New York Life Ins. 
Co.. 118 P.2d 514, 154 Kan. 379. 
137 A.L.R. 763—Bott v. Equitable 
Life Assur. Soc. of U. S., 78 P.2d 
860, 147 Kan. 671. 

La.—Muse v. Metropolitan Life Ins. 
Co., 192 So. 72. 193 La. 605, 125 
A.L.R. 1076, affirming, App., 191 So. 
586. 

Mo.—^Adams v. Metropolitan Life 
Ins. Co., 74 S.W.2d 899, 228 Mo. 
App. 915. 

Mont—Conlon v. Northern Life Ins. 

Co.. 92 P.2d 284, 108 Mont 473. 
Neb.—Smith v. U. S. Fidelity & Guar¬ 
anty Co., 6 N.W.2d 81. 142 Neb, 321 
—Schollman v. Prudential Ins. Co. 
of America, 266 N.W. 76, 130 Neb. 
662—Cilek v. New York Life Ins. 
Co., 146 N.W. 693. 96 Neb. 274, re¬ 
heard 149 N.W. 49, 97 Neb. 66, sec¬ 
ond rehearing 149 N.W. IO 7 I, 97 
Neb. 66—Rye v. New York Life 
Ins. Co., 130 N.W. 434, 88 Neb. 707. 
N.Y.—^Hartol Products Corporation 
V. Prudential Ins. Co. of America, 
47 N.E.2d 687, 290 N.Y. 44, revers¬ 
ing 30 N.Y.S.2d 826, 262 App.Div. 
1008, leave to appeal denied 32 
N.Y.S.2d 126, 263 App.Div. 717— 
Creighton v. Metropolitan Life Ins. 
Co., 42 N.Y.S.2d 213. 

N.C.—^Bailey v. Life Ins. Co. of Vir¬ 
ginia, 24 S.E.2d 614, 222 N.C. 716— 
Stanback v. Winston Mut Life Ins. 
Co., 17 S.E.2d 666, 220 N.C. 494. 
Pa.—Baseler v. Worth Mut. Fire Ins. 
Co. of Butler County, 174 A. 667, 
114 Pa.Super. 396. 

S.C.—^Lester v. Guardian Life Ins. 
Co., 13 S.B.2d 627, 196 S.C. 367— 
Kittles V. General American Life 
Ins. Co., 188 S.B. 784, 182 S.C. 162. 
S.D.—^Binder v. General American 
Life Ins. Co., 282 N.W. 621, 66 
S.D. 306. 

Tenn.—Guardian Life Ins. Co. of 
America v. Richardson, 129 S.W. 
2d 1107, 23 Tenn.App. 194—Wray 
Y. Metropolitan Life Ins. Co., 91 
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and, as a general rule, if there is no fraud, con- biguous, they are to be taken and understood in 
cealment, or deception in the issuance of the pol- their plain, ordinary, usual, and popular sense,®7 
icy,9® and the words or terms are clear and unam- rather than in their technical, philosophical, or sci- 


fi. w.2d 577, 19 Tenn.App. 638— 
Fidelity Bond & Mortgage Co. v. 
American Surety Co., 14 Tenn.App. 
211 . 

Vt.—Johnson Hardware Mut. Casu¬ 
alty Co., 187 A. 788, 108 Vt. 269. 
Wash.—^Isaacson Iron Works v. 
Ocean Accident & Guarantee Cor¬ 
poration, 70 P.2d 1026, 191 Wash. 
221 . 

Zf the words embody a definite 
meaning which Involves no absurdi¬ 
ty and no contradiction between the 
different parts of the policy, then 
that meaning, apparent on the face 
of the Instrument, is the one alone 
which the court is at liberty to say 
was the one Intended to be conveyed. 
—Garrett v. Northwestern Mut Life 
Ins. Co.. 38 N.B.2d 874, 111 Ind.App. 
516. 

Baoh party Is entitled to have con¬ 
tract interpreted according to the 
words used. 

Mass.—Muller v. Boston Casualty 
Co., 24 N.E.2d 614, 304 Mass. 549— 
LiUstenberger v. Boston Casualty 
Co., 14 N.E.2d 148, 300 Mass. 130, 
115 A.L.K. 1055—Koslor v. Conti¬ 
nental Ins. Co., 13 N.E.2d 423, 299 
Mass. 601. 

Tenn.—^Travelers Ins. Co. v. Ansley, 
124 S.W.2d 37, 22 Tenn.App. 466. 
Ueaning not wail expressed 

The fact that the meaning of chal¬ 
lenged words used by insurer in pol¬ 
icy could have been better or more 
accurately expressed is not ground 
for disregarding the plain import of 
appropriate language.—Terry v. New 
York Life Ins. Co., C.C.A.Mo., 104 P. 
2d 498. 

96L R.I.—Wolf V. Prudential Ins. Co. 

of America, 4 A.2d 897, 62 R.I. 270. 
97. U.S.—^Aschenbrenner v. U. S. Fi¬ 
delity & Guaranty Co., Cal.. 54 S. 
Ct. 690, 292 U.S. 80. 78 L.Ed, 1137, 
reversing, C.C.A., U. S. Fidelity & 
Guaranty Co. v. Aschenbrenner, 
65 F.2d 976, certiorari granted As- 
chenbrenner v. U. S. Fidelity & 
Guaranty Co., 54 S.Ct. 229, 290 U. 
fi. 622, 78 L.Ed. 543, and rehearing 
denied 54 S.Ct. 861, 292 U.S. 616, 
78 L.Ed. 1474—^Bergholm v. Peoria 
Life Ins. Co. of Peoria, Ill., 62 S. 
Ct 230, 284 U.S. 489, 76 L.Ed. 416, 
affirming, C.C.A., Peoria Life Ins. 
Co. of Peoria, Ill. v. Bergholm, 50 
F.2d 67, certiorari granted Berg¬ 
holm V. Peoria Life Ins. Co, of 
Peoria, Ill., 62 S.Ct 80, 284 U.S. 
605, 76 L.Ed. 518—U. S. Fidelity & 
Guaranty Co. v. Guenther, Ohio, 
60 S.Ct 165, 281 U.S. 34, 74 L.Ed. 
683, 72 A.L.H. 1064, reversing, C.C. 
A., 81 F.2d 919, certiorari granted 
50 S.Ct 25, 280 U.S. 540, 74 L.Ed. 
6pl—Blntoul V. Sun Life Assur. 


Co. of Canada, C.C.A.I11., 142 F.2d 
776—Sulzbacher v. Travelers Ins. 
Co.. C.C.A.MO.. 187 F.2d 386— 
Kansas City Life Ins. Co. v. Wells, 

C. C.A.N.D., 133 F.2d 224, affirming, 

D. C., Wells V. ECansas City Life 
Ina Co., 46 F.Supp. 764—^North¬ 
western Mut Life Ins. Co. of Mil¬ 
waukee, Wis. V. Fink, C.C.A.Mich., 
118 F.2d 761—Handles v. Guardian 
Life Ins. Co. of America, C.C.A. 
Colo., 116 F.2d 994, affirming, D. 
C.. 32 F.Supp. 619—New York Life 
Ins. Co. V. Stoner, C.C.A.MO.. 109 
F.2d 874, certiorari granted Stoner 
V. New York Life Ins. Co., 61 S.Ct 
8, 311 U.S. 628, 85 L.Ed. 399, re¬ 
versed on other grounds 61 S.Ct. 
336, 311 U.S. 464, 86 L.Ed. 284, 
rehearing denied 61 S.Ct 609, 312 
U.S. 713, 85 L.Ed. 1144—Prudential 
Ina Co. of America v. King, C.C.A. 
Mo., 101 P.2d 990—Myers v. Ocean 
Accident & Guarantee Corporation. 

C. C.A.N.C., 99 F.2d 485. affirming, 

D. C.. Ocean Accident & Guarantee 
Corporation v. My^ers, 22 F.Supp. 
460—Carpenter v. Continental Cas¬ 
ualty Co., C.C.A.S.D.. 95 F.2d 634 
—^Millers* Mut Fire Ins. Ass'n of 
Illinois V. Warroad Potato Grow¬ 
ers Ass'n. aC.A.Mlnn.. 94 P.2d 741 
—Moyer v. Mutual Ben. Health & 
Accident Ass’n, aC.A.Ohio, 94 P.2d 
467—^Eauitable Life Assur. Soc. of 

U. S. V. Deem, C.C.A.W.Va, 91 P.2d 
669, certiorari denied Deem v. 
Equitable Life Assur. Soc. of U. S., 
58 S.Ct 146, 302 U.S. 744, 82 L. 
Ed. 675—^Travelers Ins. Co. v. 
Springfield Fire & Marine Ins. Co., 
C.C.A.MO., 89 F.2d 757—New York 
Life Ins. Co. V. Kassly, C.C.A.I11., 
87 P.2d 236, certiorari denied 67 
S.Ct 672, 300 U.S. 680, 81 L.Ed. 884 
—Tennant Finance Corporation v. 
Maryland Casualty Co., C.C.A.I1L, 
86 F.2d 789—Sentinel Life Ins. Co. 

V. Blackmer, C.C.A.C 0 I 0 ., 77 F.2d 
347, certiorari denied 56 S.Ct. 119, 
296 U.S. 602, 80 L.Bd. 427—Da¬ 
vies V. Hartford Fire Ins. Co., C.C. 
a;s.D., 75 F.2d 442—Miller v. Un¬ 
ion Automobile Ins. Co., C.C.A. 
Tex., 69 P.2d 99—Coleman Furni¬ 
ture Corporation v. Home Ins. Co. 
of New York, C.C.A.Va., 67 P.2d 
347, affirming, D.C., 4 F.Supp. 794, 
and certiorari denied 64 S.Ct 453, 
291 U.S. 669, 78 L.Ed. 1059—Orr 
V. Mutual Life Ins. Co. of New 
York, C.C.A.M 0 ., 64 F.2d 661, affirm¬ 
ing, D.C., 67 F.2d 901—^Walters v. 
MutucLl Life Ins. Co. of New York, 
C.C.A.N.C,, 64 F.2d 178—Southern, 
Surety Co. v. MacMillan Co., C.C.A. 
Okl., 68 F.2d 541, certiorari denied 
Southern Surety Co. of New York 
V. MacMillan, 53 S.Ct 18. 287 U.S. 
617, 77 L.Bd. 636—^Inter-Southern 
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Life Ins. Co. v. Zerrell, C.C.A.Ark., 
58 F.2d 136—Gorman v. Fidelity & 
Casualty Co. of New York, C.C.A. 
Mo., 65 F.2d 4—^Palst v. .®tna Life 
Ins. Co., D.C.Pa., 54 F.2d 393— 
Lemmon v. Massachusetts Protec¬ 
tive Ass’n of Worcester, Mass.. 
D.aOkl., 53 P.2d 266—Order of 
United Commercial Travelers of 
America v. Edwards, C.C.A.Okl., 61 
F.2d 187—Chaae v. Business Men’s 
Assur. Co. of America, C.C.A.Utah, 
51 F.2d 34—^Lincoln Nat Life Ins. 
Co. V. Erickson, C.C.A.Mlnn., 42 F. 
2d 997—U. S. Fidelity & Guaran¬ 
ty Co. V. McCarthy, C.C.A.Iowa, 38 
F.2d 7, 70 A.L.R. 1447, certiorari 
denied McCarthy v. U. S. Fidelity 
& Guaranty Co., 50 S.Ct. 38, 280 

U. S. 690, 74 L.Ed. 639—Callen v. 
Massachusetts Protective Ass’n, C. 
C.A.Kan., 24 F.2d 694—Common¬ 
wealth Casualty Co. v. Aichner, C. 

C. A.M 0 ., 18 F.2d 879, certiorari de¬ 
nied Aichner v. Commonwealth 
Casualty Co., 48 S.Ct 117, 276 U. 
S. 656, 72 L.Ed. 424—Firemen’s 
Ins. Co. V. Laaker, C.C.A.Ark., 18 
F.2d 376—^National F. Ins. Co. v. 
Elliott C.C.A.MO., 7 P.2d 622, 42 
A.L.R. 1121—Ponder v. Lamar Life 
Ins. Co.. D.C.La., 6 F.2d 294, af¬ 
firmed, C.C.A., 12 F. 2 d 267, certio¬ 
rari denied 47 S.Ct 97, 273 U.S. 
708, 71 L.Ed. 848—St Paul Fire 
& Marine Ins. Co. v. Ruddy, C.C.A. 
Neb., 299 F. 189—American Indem¬ 
nity Co. V. Carney, D.C.M 0 ., 64 F. 
Supp. 273—^Board of Com’rs of 
Port of New Orleans v. Norwich 
Union Fire Ins. Soc., D.C.La., 61 
F.Supp. 246, affirmed, C.C.A., Nor¬ 
wich Union Fire Ins. Soc. v. Board 
of Com'rs of Port of New Orleans, 
141 P.2d 600—Nalley v. New York 
Life Ins. Co., D.C.Ga., 48 F.Supp. 
470—^Leeds, Inc., v. .^tna Casualty 
& Surety Co., D.C.Md., 40 F.Supp. 
966—Maryland Casualty Co. v. 
Aguayo, D.C.Cal., 29 F.Supp. 661 
—^National > Exchange Bank & 
Trust Co. of Steubenville v. New 
York Life Ins. Co., D.C.Pa., 19 F. 
Supp. 790—Safe Deposit & Trust 
Co. of Baltimore v. New York Life 
Ins. Co., D.C.Md., 14 F.Supp. 721, 
affirmed, C.C.A., 84 F.2d 1011—Ir¬ 
win V. Prudential Ins. Co. of Amer¬ 
ica, D.C.Mich., 6 F.Supp. 382—Gill 

V. Fidelity Phenix Fire Ins. Co., 

D. C.Ky., 6 F.Supp, 1 . 

Ala.—The Praetorians v. Hicks, 175 
So. 268, 234 Ala. 451—Cherokee 
Life Ins. Co. v. Brannum, 82 60 . 
176, 203 Ala. 146. 

Ark.—State Farm Mut. Automobile 
Ins. Co. V. Belshe, 112 S.W.2d 954, 
195 Ark. 460—Travelers Protective 
Ass’n of America v. Sherry, 94 S. 

W. 2d 718, 192 Ark. 763—Life & 
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entific sense, as defined or used by lexicographers, | scientists, or persons skilled in the niceties of Ian- 


Casualty Ins. Co. of Tennessee v. 
De Arman, 90 S.W.2d 206, 192 Ark. 
11—Daugherty v. General Ameri¬ 
can Life Ins. Co.. 78 S.W.2d 805, 
190 Ark. 245—Missouri State Life 
Ins. Co. V. Martin, 69 S.W.2d 1081, 
188 Ark. 907—-Atlas Life Ins. Co. 
of Tulsa, Okl. V. Bolling, 53 S.W. 
2d 1, 186 Ark. 218—Southern Sure¬ 
ty Co. V. Penzel, 261 S.W. 920, 
164 Ark. 365—National Life Ins. 
Co. of the United States of Ameri¬ 
ca y. Jackson, 256 S.W. 378, 161 
Ark. 597. 

Cal.—^Frltz v. Metropolitan Life Ins. 
Co., 123 P.2d 622, 50 Cal.App.2d 
570—^Hyer v. Inter-Insurance Ex¬ 
change of Automobile Club of 
Southern California, 246 P. 1055, 77 
CaLApp. 343. 

Colo.—^Equitable Life Assur. Soc. of 

U. S. V. Hemenover. 67 P.2d 80. 100 
Colo. 231, 110 A.L.R, 1270—Nation¬ 
al Optical Co. V. U. S. Fidelity & 
Guaranty Co., 235 P. 343, 77 Colo. 
130. 

Conn.—Porto v. Metropolitan Life 
Ins. Co.. 180 A. 289, 120 Conn. 196 
—^Komrofl v. Maryland Casualty 
Co.. 135 A. 388, 105 Conn. 402. 54 
A.L.R. 463. 

Del.—^Metropolitan Life Ins. Co. v> 
Landsman, 165 A. 563, 5 W.W. 
Harr. 384. 

D.C.—Pennsylvania Indemnity Fire 
Corporation v. Aldridge, 117 F.2d 
774, 73 APP.D.C. 161, 183 A.L.R. 
914. 

Fl€L—Goldsby V. Gulf Life Ins. Co., 
158 So. 502, 117 Fla. 889—iEtna 
Casualty & Surety Co. v. Cartmel, 
100 So. 802, 87 Fla. 495, 35 A.L.H. 
1013. 

Ga.—^Nichols v. Ocean Accident & 
Guarantee Corporation, App., 27 S. 
E.2d 764—Public Indemnity Co. of 
Newark, N. J. v. Yearwood, 179 
S.E. 232, 50 Ga.App. 646—Insur¬ 
ance Co. of North America v. 
Samuels, 120 S.E. '444, 81 Ga.App. 
258. 

Ill.—Pioneer Life Ins. Co. v. Alliance 
Life Ins. Co., 30 N.E.2d 66, 374 
Ill. 576, reversing 25 N.E.2d 831, 
304 I11.APP. 13—Midwest Dairy 
Products Corporation v. Ohio Cas¬ 
ualty Ins. Co. of Hamilton, Ohio, 
190 N.E. 702, 856 Ill. 889, reversing 
272 IlLApp. 1—^Bridge v. Massa¬ 
chusetts Bonding & Insurance Co., 
23 N.E.2d 367, 302 Ill.App. 1— 
Grimes v. Maryland Casualty Co.. 
20 N.E.2d 982, 804) Ill.App. 62— 
Hartsock v. Kaskaskia Livestock 
Ins, Co., 223 Ill.App. 433—ClCLrke 
& Co. V. Fidelity & Casualty Co. 
of New York, 220 Ill.App. 576. 

Ind.—Shedd v. Automobile Ins. Co., 
196 N.E. 227, 208 Ind. 621. 

Iowa.—^King v. Equitable Life Assur. 
Soc. of U. S., 5 N.W.2d 845, 282 
Iowa 541—Lamar v. Iowa State 
Traveling Men's Ass'n, 249 N.W. 


149, 216 Iowa 871—Field v. South¬ 
ern Surety Co. of New York, 235 N. 
W. 571. 211 Iowa 1289—Hawkins 

V. John Hancock Mut. Life Ins. 
Co., of Boston, Mass., 218 N.W. 
318, 205 Iowa 760—Hiatt v. Trav¬ 
elers* Ins. Co.. 197 N.W. 3. 197 
Iowa 153, 33 A.L.R. 655—Vorse v. 
Jersey Plate Glass Ins. Co., 93 N. 

W. 569, 119 Iowa 555, 97 Am.S.R. 
330, 60 L.R.A. 838. 

Kan.—Spence v. New York Life Ins. 
Co., 118 P.2d 514, 164 Kan. 379, 137 
AL.R, 763—^Bott v. Equitable Life 
Assur. Soc. of U. S.. 78 P.2d 860, 
147 Kan. 671. 

La.—^Muse v. Metropolitan Life Ins. 
Co.. 192 So. 72. 193 La. 606, 125 
A.L.R. 1075, affirming, App., 191 
So. 586—Beard v. Peoples Industri¬ 
al Life Ins. Co. of Louisiana, App., 
6 So.2d 340—Brown v. Life & Cas¬ 
ualty Ins. Co. of Tennessee. App., 
146 So. 332—Maryland Casualty 
Co. V. New Orleans Cotton Seed 
Oil & Mfg. Co., 3 La.App., Orleans, 
285. 

Me.—Poison v. Travelers Ins. Co., 31 
A.2d 233—Johnson v. American 
Automobile Ins. Co., 161 A. 496. 
131 Me. 288. 

Md.—John Hancock Mut. Life Ins. 
Co. of Boston V. Plummer, 28 A.2d 
856, 181 Md. 140—United Life & 
Accident Ins. Co. v. Prostlc, 182 A. 
.421, 169 Md. 585—^American Auto¬ 
mobile Ins. Co. V. Fidelity & Cas¬ 
ualty Co. of New York, 162 A. 623, 
169 Md. 681—^Landwehr v. Conti¬ 
nental Life Ins. Co., 150 A. 732, 
169 Md. 207, 70 A.L.R. 1249—Fron¬ 
tier Mortg. Corporation v. Heft, 
126 A, 772, 146 Md. 1—First Nat. 
Bank of St. Mary's at Leonard- 
town V. Maryland Casualty Co., 121 
A. 379, 142 Md. 454, 30 A.L.R. 618. 
Mass.—Woogmaster v. Liverpool & 
London & Globe Ins. Co., 46 N.E. 
2d 894, 312 Mass. 479—Stankus v. 
New York Life Ins. Co., 44 N.E. 
2d 687, 312 Mass. 366—Palumbo v. 
Metropolitan Life Ins. Co., 5 N.E. 
2d 836, 296 Mass. 358—Rezendes v. 
Prudential Ins. Co. of America, 189 
N.E, 826, 285 Mass. 505—Harris v. 
National Surety Co., 155 N.E. 10, 
268 Mass. 363. 

Mich.—^Wozniak v. John Hancock 
Mut Life Ins. Co. of Boston, 
Mass., 286 N.W. 99, 288 Mich. 612 
—Wertman v. Michigan Mut, Lia¬ 
bility Co., 266 N.W. 418, 267 Mich. 
608—^Kingsley v. American Central 
Life Ins. Co., 242 N.W. 886, 269 
Mich. 63. 

Minn.—Gershcow v. Homeland Ins. 

Co. of America, 16 N.W.2d 88. 
Miss.—^Hart v. North American Acc. 

Ins. Co., 122 So. 471, 154 Miss. 400. 
Mo.—State ex' rel. Mutual Ben. 
Health & Accident Ass'n v. Shain, 
166 S.W.2d 484, 350 Mo. 422, quash¬ 
ing certiorari Wheeler v. Mutual 
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Ben. Health & Accident Ass'n* 
App., 167 S.W.2d 664—State ex rel. 
Ocean Accident & Guarantee Cor¬ 
poration V. Hostetter, 108 S.W.2d 
17, 341 Mo. 488—State ex rel. Com¬ 
monwealth Casualty Co. v. Cox, 14 
S.W.2d 600, 322 Mo. 38, quashing 
opinion Lusk v. Commonwealth 
Casualty Co., App., 4 S.W.2d 497— 
WendorfC v. Missouri State Life 
Ins. Co., 1 S.W.2d 99, 318 Mo. 363— 
State ex rel. New York Life Ins. 
Co. V. Trimble, 267 S.W. 876, 306 
Mo. 296—State ex rel. Security 
Mut. Life Ins. Co. v. Allen. 267 S. 
W. 379, 305 Mo. 607, quashing cer¬ 
tiorari Howell V. Security Mut. 
Life Ins. Co.. App., 253 S.W;. 411 
—^Brannaker v. Prudential Ink Co. 
of America, 160 S.W.2d 498, 236 
Mo.App. 239—^Dixon v. Travelers 
Protective Ass'n of America, 113 S. 
W.2d 1086. 284 Mo.App. 127—Dob¬ 
son V. American Central Life Ins. 
Co.. App., 112 S.W.2d 148—Vail v. 
Midland Life Ins. Co., App., 108 
S.W.2d 147—Hale v. Central Mfrs. 
Mut. Ins. Co., App., 93 S.W.2d 271 
—^Adams v. Metropolitan Life Ins. 
Co., 74 S.W.2d 899, 228 Mo.App. 
916—Stahl V. American Nat. Assur. 
Co.. App., 70 S.W.2d 78—Lachter- 
man v. Mutual Ben. Health & Acci¬ 
dent Ass'n, App., 60 S.W.2d 646— 
Parmer v. Railway Mail Ass'n, 67 
S.W.2d 744, 227 Mo.App. 1082— 
Arms V. Faszholz, App., 32 S.W. 2d 
781—Ransford v. National Protec¬ 
tive Ins. Ass'n, App., 16 S.W.2d 
663—West St. Louis Trust Co. v. 
American Surety Co. of New York, 
6 S.W.2d 669, 222 Mo.App. 393— 
Spilman v. Masonic Mut. Acc. Co., 
App., 236 S.W. 479. 

Mont.—Conlon v. Northern Life Ins. 
Co., 92 P.2d 284, 108 Mont. 478. 

Neb.—Smith v. U. S. Fidelity & 
Guaranty Co., 6 N.W.2d 81, 142 
Neb. 321—Pickens v. Maryland 
Casualty Co., 2 N.W.2d 693, 141 
Neb. 106—Murphy v. Travelers Ins. 
Co., 2 N.W.2d 676, 141 Neb. 46— 
Moffitt V. State Automobile Ins. 
Ass'n, 300 N.W. 837, 140 Neb. 678— 
Wilson V. Capital Fire Ins. Co. of 
Lincoln, 286 N.W. 331. 136 Neb. 
435—^Hamilton v. Mutual Ben. 
Health & Accident Ass'n, 276 N.W. 
863, 133 Neb. 464—Stone v. Physi¬ 
cians Casualty Ass'n of America* 
266 N.W. 605, 180 Neb. 769—Scholl- 
mann v. Prudential Ins. Co. of 
America, 266 N.W, 75. 180 Neb. 
662. 

N.H.—City of Dover v. Standard Ac¬ 
cident Ins. Co., 24 A.2d 496, 92 
N.H. 69. 

N.J.—^Procaccl v. U. S. Fire Ins. Co.* 
193 A. 180, 118 N.J.Law 423—Gu- 
saefC V. John Hancock Mut. Life 
Ins. Co., 192 A. 628, 118 N.J.Law 
864—Jaslon v. Preferred Accident 
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Ins. Co. of New York, 172 ‘A. 367, 
113 N.J.IJaw 108—Bew v. Travel¬ 
ers' Ins. Co., 112 A. 859, 96 N.J. 
Law 533, 14 A.L.R. 983. 

N.T.—McGrall v. Equitable Life As- 
sur. Soc. of IT. S., 65 N.E.2d 483, 
292 N.T. 419—Hartol Products Cor¬ 
poration V. Prudential Ins. Co. of 
America, 47 N.B.2d 687, 290 N.T. 
44, reversing 30 N.Y.S.2d 826, 262 
App.Div. 1008, leave to appeal de¬ 
nied 32 N.T.S.2d 126, 268 App.Div. 
717—^Mansbacher v. Prudential Ins. 
Co. of America, 7 N.B.2d 18, 273 N. 

Y. 140, 111 A.L.R. 618, affirming 
287 N.Y.S. 486, 247 App.Div. 378. 
reversing 278 N.Y.S. 226, 164 Misc. 
796, and reargument denied 8 N.E. 
2d 616, 274 N.Y. 487—Johnson v. 
Travelers Ins. Co., 199 N.E. 637, 
269 N.T. 401, reversing 279 N.Y.S. 
782, 244 App.Div. 708—Kean v. Na¬ 
tional Surety Co.. 149 N.E. 849, 
241 N.T. 262, reversing 210 N.Y.S. 
105, 213 App.Div. 760, and motion 
denied 162 N.E. 399, 242 N.T. 495 
—^Plandlna v. John Hancock Mut- 
Llfe Ins. Co.. 23 N.Y.S.2d 714, 260 
App.Div. 706, appeal granted 25 N. 
T.S.2d 780, 261 App.Div, 806. af¬ 
firmed 36 N.E.2d 682, 286 N.Y. 630 
—Ritchie V. Standard Surety & 
Casualty Co. of New York. 18 N. 
T.S.2d 1022, 267 App.Div. 646— 

Manufacturers’ Nat. Bank of Troy 
V. U. S. Fidelity & Guaranty Co., 
218 N.Y.S. 832, 218 App.Div. 455, 
reversed on other grounds 166 N. 
E. 94, 246 N.T. 66—Lee v. Pre¬ 
ferred Accident Ins. Co. of New 
York, 216 N.Y.S. 366, 216 App.Div. 
463—^Balzer v. Globe Indemnity 
Co.. 206 N.Y.S. 777. 211 App.Div. 
98—^Mlndlin v. Consolidated Tax¬ 
payers Mut. Ins. Co., 19 N.Y.S.2d 
340, 173 Misc. 961—Guarlsco v. 
Massachusetts Bonding & Insur¬ 
ance Co., 4 N.Y.S.2d 788, 167 Misc. 
876, affirmed 16 N.Y.S.2d 208, 268 
App.Div. 889, reargument denied 
177 N.Y.S.2d 999, 268 App.Div. 966 
—^Hoenig v. New York Life Ins. 
Co., 282 N.Y.S. 443, 166 Misc. 697, 
affirmed 292 N.Y.S. 182, 249 App. 
Dlv. 618—^Hewit Pharmacies v. 
JEkna Life Ins. Co.. 266 N.Y.S. 290, 
148 Misc. 663. affirmed 270 N.Y.S. 
1009, 241 App.Div. 781, affirmed 195 
N.B. 673. 267 N.T. 81, 104 A.L.R. 
1086—Shannon v. Metropolitan 
• Life Ins. Co.. 263 N.Y.S. 170, 146 
Misc. 903—^Kasarsky v. New York 
Life Ins. Co., 260 N.Y.S. 769. 146 
Misc. 782—^Epstein v. Mutual Life 
Ina Co. of New York, 257 N.Y.S. 
772, 148 Misc. 687, affirmed 260 N. 
T.S. 986, 286 App.Div. 843—Colla- 
bolletta V. Travelers' Ins. Co., 239 
N.Y.S. 208. 186 Misc. 47—Creighton 
V. Metropolitan Life Ins. Co., 42 N. 
T,S.2d 213—^Dairymen's League Co¬ 
op. Ass'n v. Metropolitan Casualty 
Ins. Co. of New York, 8 N.Y.S.2d 
; 403, affirmed 16 N.Y.S.2d 664, 258 
App.Div. 847, reargument denied 
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17 N.T.S.2d 1002, 268 App.Dlv. 

N.C.—Bafley v. Life Ins. Co. of Vir¬ 
ginia. 24 S.B.2a 614, 222 N-C. 716 
—Stanback v. Winston Mut. Life 
Ins. Co., 17 S.E.2d 666. 220 N.C. 
404—Gant V. Provident Ufe & 
Accident Ins. Co., of Chattanooga, 
Tenn., 147 S.B. 740. 197 N.C. 122. 
Ohio.—^Bobier v. National Casualty 
Co., 54 N.E.2d 798. 148 Ohio St. 
216—Mosher v. Equitable Life As- 
sur. Soc. of IT. S., 14 N.B.2d 413, 

67 Ohio App. 435—Columbus Mut. 
Life Ins. Co. v. Klein, 175 N.E. 878, 

38 Ohio App. 167—Commonwealth 
Casualty Co. v. Spohn, 156 N.B. 
649. 24 Ohio App. 21. 

Okl.—Wilson v. Mid-Continent Life 
Ins. Co. of Oklahoma City, 14 P.2d 
946, 169 Okl. 191, 84 A.L.R 386. | 

Or.—Purcell v. Washington Fidel¬ 
ity Nat. Ins. Co., 30 P.2d 742, 146 
Or. 476. 

Pa.—^Hagarty v. William Akers, Jr. 
Co.. 20 A.2d 317, 342 Pa. 236— 
Topkls V. Rosenzweig, 6 A.2d 100. 
833 Pa. 629—^Provident Trust Co. 
of Philadelphia v. Equitable Life 
Assur. Soc. of U. S., 172 A 701. 
316 Pa. 121—Skelly v. Fidelity & 
Casualty Co. of New York, 169 
A. 78, 818 Pa. 202—Brian v. Scran- 
•|;on Life Ins. Co., 166 A 21, 810 
Pa. 144—^Urlan v. Scranton Life 
Ins, Co., 171 A 409, 112 Pa.Super. 
453. 

Hj.—Wolf V. Prudential Ins. Co. of 
America, 4 A.2d 897, 62 R.I. 270— 
Princess Ring Co. v. Home Ins. 
Co., 161 A. 292, 52 R.I. 481, rear¬ 
gued 163 A. 181—Grenon v. Metro¬ 
politan Life Ins. Co.. 161 A 229, 62 
R.I. 468. 

I S.C.—^Lester v. Guardian Life Ins. 
Co., 13 S.B.2d 627, 196 S.C. 367— 
Brown v. Mutual Life Ins. Co. of 
New York, 196 S.B. 662, 186 S.C. 
246—Kittles v. General American 
Life Ins. Co.. 188 S.B. 784, 182 S. 
C. 162. 

S.D.—^Binder v. General Life Ins. Co.» 

282 N.W. 621, 66 S.D. 306. 

Tenn.—^Hahn v. Home Life Ins. Co. 
of New York. 84 S.W.2d 861, 169 
Tenn. 232—Pacific Mut. Life Ins. 
Co. of California v. Hobbs, 80 S. 
W.2d 662, 168 Tenn. 690—^Moore v. 
Life & Casualty Ins. Co., 40 S.W.2d 
408, 162 Tenn. 682—^Ansley v. 

Travelers Ins. Co., App., 173 S.W. 
2d 702—Guardian Life Ins. Co. of 
America v. Richardson, 129 S.W.2d| 
1107, 23 TenruApp. 194—Travelers 
Ins. Co. V. Ansley, 124 S.W.2d 37, 
22 Tenn.App. 466 —Wray v. Metro¬ 
politan Life Ins. Co., 91 S.W.2d 677, 
19 TenmApp. 633—City of Law- 
renceburg v. Maryland Casualty 
Co..*64 S.W.2d 69, 16 Tenn.App. 238 
—^Bondd-Sanders .Paper Co. v. 
Travelers Fire Ins. Co., 12 Tenn. 
App. 479—Conley v. Pacific Mutual 
Life Ins. Co. of California, 8 Tenn. 
App. 406. 
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Tex.—^International Travelers' Ass'n 

V. Francis, 23 S.W.2d 282, 286, 
119 Tex 1, quoting Corpus Jnzls 
—Rodriguez v. W. O. W. Life Ins. 
Co., Com. App., 146 S.W.2d 1077, 
1080, quoting Corpus Juris— Na¬ 
tional Casualty Co. v. Davis, Civ. 
App., 172 S.W.2d 181—Miles v. 
United Services Automobile Ass'n, 
Civ.App., 149 S.W.2d 233, affirmed 
‘United Service Automobile Ass'n 

V. Miles, 161 S.W.2d 1048, 139 Tex 
138—Order of Ry. Conductors of 
America v. Gregory, Civ.App., 91 
S.W.2d 1139, 1141, error dismissed, 
quoting Corpus Juris —Cannon Ball 
Motor Freight Lines v. Grasso, 
Clv.App., 69 S.W.2d 337, affirmed 
Grasso v. Cannon Ball Freight 
Lines, 81 S.W.2d 482, 126 Tex 164 
—^American Automobile Ins. Co. v. 
Baker, Civ.App., 5 S.W.2d 262. 

Vt—Johnson v. Hardware Mut Cas¬ 
ualty Co.. 187 A 788, 108 Vt 269. 
Va.—^Kennard v. Travelers' Protec¬ 
tive Ass'n of America, 160 S.E. 88, 
167 Va. 163—Marandlno v. Law¬ 
yers' Title Ins. Corporation, 169 S. 
B. 181, 156 Va. 696. 

Wash.—^Viking Automatic Sprinkler 
Co. V. Pacific Indemnity Co., 142 P. 
2d 894, 19 Wash.2d 294—^Kane v. 
Order of United Commercial Trav¬ 
elers of America. 100 P.2d 1036, 
1039, 3 Wash.2d 365, quoting Cor¬ 
pus Juris —^Van Riper v. Constitu¬ 
tional Government League, 96 P. 
2d 688, 691, 1 Waah.2d 685, 125 AL. 
R. 1100, citing Corpus Juris —^Rich¬ 
ards V. Metropolitan Life Ins. Co., 
65 P.2d 1067, 184 Wash. 696. 

W. Va.—Mitchell v. Metropolitan 
Life Ins. Co., 18 S.E.2d 803, 124 
W.Va. 20—^Haddad v. John Han¬ 
cock Mut. Life Ins. Co., 188 S.E. 

. 131, 117 W.Va. 749. 

Wis.—Charette v. Prudential Ins. Co. 
of America, 232 N.W. 848, 202 Wis. 
470. 

32 C.J. p 1151 note 73. 

Uteral oonstmotlou 
Ga.—^Daniel v. Jefferson Standard 
Life Ins. Co.. 184 S.E. 366, 52 Ga. 
App. 620. 

Tex—^Home Benefit Ass'n of Ange¬ 
lina County V. Jordan, Civ.App., 
191 S.W. 726, dismissed for want 
of jurisdiction. 

Natural and ordinary meaning as um* 
derstood In business world 
U.S.—^Maryland Casualty Co. v. Cas- 
setty, C.C.ATenn., 119 P.2d 602. 
Words used in standard form of 
policy are presumed to have been 
used in their ordinary meaning.— 
Long V. Montgomery, Mo.App., 22 S. 

W. 2d 206. 

Cooperative provision of liability 
policy should be interpreted accord¬ 
ing to ordinary meaning of language 
used.—^Bradford v. Commonwealth 
Casualty Co., 168 A 840. 10 N.J.Misc. 
301. 
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gfuage;9® or, as otherwise stated, the words or 
terms should be taken and understood as an av¬ 
erage or reasonable person, with usual and ordinary 
understanding, would construe them when used to 
express the purpose for which they are employed in 


the policy.^® 

The general rule applies in interpreting words or 
terms employed in a contract or policy of accident 
insurance,! and in interpreting terms in a contract 


FresTOiiptioiL affalnst egnivooatlott 
Lansruagre of Insurance policy be¬ 
ing chosen by insurer, presumption 
obtains that insurer did not intend 
any eqLulvocatlon.—Wahl v. Inter¬ 
state Business Men's Acc. Ass’n of 
Des Moines, 207 N.W. 395. 201 Iowa 
1366—Wahl V. National Travelers' 
Ben. Ass'n, Iowa, 207 N.W. 398. 

98. U.S.—Feldmann v. Connecticut 
Mut. Life Ins. Co. of Hartford, 
Conn., C.C.A.MO., 142 F.2d 628— 
Aubuchon v. Metropolitan Life Ins. 
Co., C.C.A.MO., 142 F.2d 20—Wll- 
llamsburgh City Fire Ins. Co. v. 
Willard. Cal., 164 F. 404, 90 C.C.A. 
892, 21 L.R.A.,N.S., 103, certiorari 
denied 29 S.Ct 690, 212 U.S. 581. 
53 L.Fd. 660. 

Arlz.—^Dickerson v. Hartford Acci¬ 
dent & Indemnity Co., 105 P.2d 517. 
56 Ariz. 70. 

Ark.—Missouri State Life Ins. Co. 
V. Martin, 69 S.W.2d 1081, 188 
Ark. 907. 

Ga.—^Atlas Assur. Co. y. Lies, App., 
27 S.E.2d 791. 

La.—Miley v. Fireside Mut. Ins. Co., 
App., 200 So. 505. 

Mo.—Farmer v. Railway Mall Ass'n, 
67 S.W.2d 744, 227 Mo.App. 1082. 
N.Y.—Ira S. Bushey & Sons v. Amer¬ 
ican Ins. Co., 142 N.B. 340, 237 N. 
Y. 24, affirming 199 N.Y.S. 929, 
206 App.Dlv. 715, and reargument 
denied 143 N.B. 732, 237 N.Y. 636— 
Lee V. Guardian Life Ins. Co. of 
America, 46 N.Y.S.2d 241, affirmed 
48 N.Y.S.2d 800. 267 App.Dlv. 986. 
N.C.—^Bollch V. Provident Life & 
Accident Ins. Co., 169 S.B. 826, 205 
N.C. 43. 

Tex.—International Travelers* Ass'n 
V. Francis, 23 S.W.2d 282, 119 Tex. 
1—^Rodriguez v. W. O. W. Life 
Ins. Co., Com.App., 146 S.W.2d 
1077, 1080, Quoting Corpus Juris— 
Order of Railway Conductors of 
America v. Gregory, Civ.App., 91 
S.W.2d 1139, 1141, Quoting Corpus 
Juris. 

Wash.—^Kane v. Order of United 
Commercial Travelers of America, 
100 P.2d 1036, 1039, 3 Wash.2d 355, 
Quoting Corpus Juris. 

W.Va.—^Mitchell v. Metropolitan Life 
Ins. Co.. 18 S.B.2d 808, 124 W.Va. 
20 . 

Wls.—Charette v. Prudential Ins. 
Co. of America, 282 N.W. 848, 202 
Wis. 470. 

32 C.J. p 1151 note 74. 

Highly teohuloal rules of oonstmo- 
tlon should not be applied to a con¬ 
tract of insurance.—^Maryland Casu¬ 
alty Co. V. Cassetty, C.C.A.Tenn., 119 
F.2d 602. 


99. U.S.—^Feldmann v. Connecticut 
Mut Life Ins. Co. of Hartford, 
Conn., C.C.A.MO., 142 P.2d 628— 
Bowles V. Mutual Ben. Health & 
Accident Ass'n. C.C.A.Va., 99 F.2d 
44, 119 A.L,R. 766. 

Ariz.—^Dickerson v. Hartford Acci¬ 
dent & Indemnity Co., 106 P.2d 617, 
66 Ariz. 70. 

Iowa.—Shain v. Mutual Benefit, 
Health & Accident Ass'n, 7 N.W.2d 
806, 232 Iowa 1143. 

Ky.—^EQultable Life Assur. Soc, of 

U. S. V. Adams. 83 S.W.2d 461, 
259 Ky. 726—Mutual Life Ins. Co. 
of New York v. Smith, 79 S.W.2d 
28. 267 Ky. 700—Jefferson Stand¬ 
ard Life Ins. Co. v. Hurt, 72 S.W. 
2d 20, 254 Ky. 603. 

Mo.—Taylor v. .Sltna Life Ins. Co., 
164 S.W.2d 421. 236 Mo.App. 436 
—^Robinson v. Commonwealth Cas¬ 
ualty Co., 27 S.W.2d 49, 224 Mo. 
App. 969. 

N.H—^American Fidelity Co. v. Pro- 
vencher, 3'A.2d 824, 90 N.H. 16— 
* Studley Box & Lumber Co. v. Na¬ 
tional Fire Ins. Co., 164 A. 337, 85 
N.H. 96. 76 A.L.R. 248. 

N.J.—Qusaeffi v. John Hancock Mut. 
Life Ins. Co., 192 A. 528, 118 N. 
J.Law 364. 

N.Y.—McGrail v. EQuitable Life As¬ 
sur. Soc. of U. S., 55 N.B.2d 483, 
292 N.Y. 419—^Berkowitz v. New 
York Life Ins. Co., 10 N.Y.S.2d 
106, 266 App.Dlv. 324—^Mansbacher 

V. Prudential Ins. Co, of America, 
287 N.Y.S. 486, 247 App.Dlv. 378, 
reversing 278 N.Y.S. 225, 154 Mlsc. 
796, affirmed 7 N.B.2d 18, 273 N. 
Y. 140, 111 A.L.R. 618, reargument 
denied 8 N.K2d 616, 274 N.Y. 487— 
Bllsky V. Mutual Benefit Health 
& Accident Ass'n, 49 N.Y.S.2d 149, 
affirmed 49 N.Y.S.2d 848, 182 Misc. 
122, affirmed 52 N.Y.S.2d 576, 268 
App.Dlv. 973—Lee v. Guardian Life 
Ins. Co. of America, 46 N.Y.S.2d 
241, affirmed 48 N.Y.S.2d 800, 267 
App.Dlv. 986. 

Or.—Stuart v. Occidental Life Ins. 

Co., 68 P.2d 1037, 166 Or. 622. 

Tex.—U. S. Fire Ins. Co. of New 
York V. Rothwell, Com.App., 60 S. 

W. 2d 769, reversing. Civ.App., 39 
S.W.2d 116. 

Ut^—^Handley v. Mutual Life Ins. 

Co. of New York, 147 P.2d 319. 
Wash.—^Zlnn v. BQuitable Life Ins. 
Co. of Iowa, 107 P.2d 921, 6 Wash. 
2d 379—^Kane v. Order of United 
Commercial Travelers of America, 
100 P.2d 1036, 3 Wash.2d 356. 

W.Va.—Thompson v. State Automo¬ 
bile Mut Ins. Co., 11 S.B.2d 849, 
122 W.Va. 651. 
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Snch meaning as average poUoy- 
holder and Insurer would attach to 
the words or terms. 

N.H.—City of Dover v. Standard Ac¬ 
cident Ins. Co., 24 A.2d 496, 92 N. 
H 69. 

N.Y.—^Dupee v. Travelers Ins. Co. of 
Hartford, Conn., 2 N.Y.S.2d 62, 263 
App.Div. 278, reargument denied 
and motion granted 3 N.Y.S. 2d 901, 
254 App.Div. 566, affirmed 16 N.B. 
2d 391, 278 N.Y. 669—Floralbell 
Amusement Corporation v. Stand¬ 
ard Surety & Casualty Co. of New 
York. 9 N.Y.S.2d 969, 170 Mlsc. 
1003. 

Tenn.—^Ansley v. Travelers Ins. Co., 
App.. 173 S.W.2d 702. 

The test is not what Insurance 
company Intended the words of the 
policy to mean, but what a reason¬ 
able person in position of named 
Insured would have understood them 
to mean.—^Merchants Mut. Casualty 
Co. V. Manzer, N.H., 35 A.2d 392— 
Standard Accident Ins. Co. v. Swift, 
31 A.2d 66. 92 N.H. 364—Hoyt v. 
New Hampshire Fire Ins. Co., 29 A. 
2d 121, 92 N.H. 242—City of Dover 
V. Standard Accident Ins. Co., 24 A. 
2d 496, 92 N.H 59—Merchants Mut. 
Casualty Co. v. Lambert, 11 A. 2d 
361, 90 N.H. 607. 127 A.L.R. 483— 
Trepanler v. Mercantile Ins. Co., 185 
A. 666, 88 N.H 118, rehearing 184 A. 
866, 88 N.H 118—Cartier v. Cartier, 
163 A. 6, 84 N.H 626—Watson v. 
Firemen's Ins. Co., 140 A. 169, 83 N. 

H. 200. 

Limitations of an Insurance con¬ 
tract are to be construed in light 
of speech of common men.—Glttel- 
son V. Mutual Life Ins. Co. of New 
York. 41 N.Y.S.2d 478. 266 App.Div. 
141. 

I. U.S.—^Klrkby v. Federal Life Ins. 
Co., C.C.A.Mlch., 35 F.2d 126. 

La.—Miley v. Fireside Mut. Ins. Co., 
App.. 200 So. 505, 607, Quoting Cor¬ 
pus Juris. 

Miss.—^Ferguson v. Provident Life & 
Accident Ins. Co., 165 So. 168, 170 
Miss. 604—^Hart v. North American 
Acc. Ins. Co., 122 So. 471, 164 
Miss. 400. 

Mo.—^Dolph v. Maryland Casualty 
Co., 261 S.W. 330, 303 Mo. 634. 
N.Y.—Irwin v. Travelers' Ins. Co., 
277 N.Y.S. 724, 243 App.Div. 377— 
Savery v. Commercial Travelers' 
Mut Accident Ass'n of America, 
263 N.Y.S. 118, 238 App.Dlv. 189, 
reversing 268 N.Y.S. 727, 144 Misc. 
443. 

N.C.—Gajit V. Provident Life & Ac¬ 
cident Ins. Co. of Chattanooga, 
Tenn., 147 S.B. 740. 197 N.C. 122. 
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or policy of burglary and theft insurance,^ fidel¬ 
ity insurance,* fire insurance,4 marine insurance,^ 
motor vehicle insurance,® and title insurance.^ 
General rule not applicable. The courts, howev¬ 
er, will not always g^ve words and expressions of 
insurance contracts their most usual application 
since a certain amount of elasticity is necessary in 
the application of old expressions to new subjects,® 


and a different, rather than the ordinary or popu¬ 
lar, meaning will be given to words or terms where 
it appears from the context and purpose of the 
policy that both parties intended that they should 
be understood in a different sense,* such as accord¬ 
ing to their technical or peculiar meaning or 
where by custom or otherwise the words have ac¬ 
quired a peculiar or technical meaning or where 


Ohio.—Ray v. Standard Accident Ins. 

Co., 19 Ohio N.P.,N.S., 140. 

Pa.—Dougherty v. Insurance Com¬ 
pany of North America, 19 Pa.Dlst 
547. 

Wash.—Kane v. Order .of Commer¬ 
cial Travelers of America, 100 P. 
2d 1036, 1039, 8 Waah.2d 855, Quot¬ 
ing Oorpns Jtuls. 

W.Va.—Mitchell v. Metropolitan Life 
Ins. Co., 18 S.B.2d 803, 806, 124 W. 
Va. 20, Quoting Corpus Jtuls. 

1 aj. p 417 note 41. 

Health and aoddeut policy 
Iia.—^Lewls v. Liberty Industrial 
Life Ins. Co.. App., 166 So. 148, 
annulled 170 So. 4, 185 La. 589, 107 
A.L.R. 286. 

Puhlio highway In accident policy 
is to be understood in Its general 
sense.—Gatewood v. Continental 
General Life Ins. Co. of Hartford, 
Conn., D.aVa., 23 P.2d 211. 

2. tJ.S.—^Leeds, Inc. v. .®tna Casu¬ 
alty & Surety Co., D.C.Md., 40 P. 
Supp. 966. 

G8L.—^Hartford Fire Ins. Co. v. Wim- 
blsh, 78 S.B. 265, 12 Ga.App. 712. 
Mo.—Teich v. Globe Indemnity Co., 
App., 25 S.W.2d 654—Prankel v, 
Massachusetts Bonding & Ins. Co., 
App., 177 S.W. 776. 

R.L—^Princess Ring Co. v. Home Ins. 
Co., 161 A. 292, 62 R.I. 481, rear¬ 
gued 163 A. 181. 

Wash.—Stuht v. Maryland Motor Car 
Ins. Co., 156 P. 667, 90 Wash. 676. 

3. Ala.—^Louis Plzltz Dry Goods Co. 
V. Fidelity & Deposit Co. of Mary¬ 
land, 136 So. 800, 801, 223 Ala. 385. 
citing Corpus Juris. 

25 C.J. p 1092 notes 32. 33. 

4. IT.S.—^Hemor Co. v. Superior 
Fire Ins. Co., D.C.N.Y., 39 F.2d 477, 
affirmed, C.C.A., 48 F.2d 1075. 

26 C.J. p 71 note 2. 

5. U.S.—Red Wing Mills v. Mer¬ 
cantile Mutual Ins. Co., D.C.N.Y., 
19 F. 116. 

Ala.—^Mobile Marine Dock & Mutual 
Ins. Co. V. McMillan, 27 Ala. 77. 
N.Y.—Hills V. Rhenish Westfalian 
Lloyd Transport Ins. Co., 39 Hun 
652—^Dow V. Whetten, 8 Wend. 160. 
Wis.—Johnson v. Northwestern Nat. 

Ins. Co., 39 Wis. 87. 
e. Ga.—^Atlas Assur. Co. v. Lies, 
App., 27 S.K2d 791. 

Pa.—^Alberga, to Use of Colton, v. 
Pennsylvania Indemnity Corpora¬ 
tion, 173 A. 697, 114 Pa.Super. 42. 
,42 dJ. p 791 note 90. 


7. Va.—Marandino v. Lawyers' Title 
Ins. Corporation, 169 S.E. 181, 
166 Va. 696. 

8. U.S.—National Fire Ins. Co. of 
Hartford, Conn., v. Elliott, C.C.A. 
Mo., 7 P.2d 622, 42 A.L.R. 1121. 

9. U.S.—^Lincoln Nat. Life Ins. Co. 

V. Erickson, C.C.A.Minn., 42 F.2d 
997. 

Del.—Laird v. Employers Liability 
Assur. Corporation, Limited, of 
London, England, 18 A.2d 861, 2 
Terry 216. 

Fla.—^^tna Casualty & Surety Co. v. 
Cartmel, 100 So. 802, 87 Fla. 496. 
35 AL.R. 1013. 

Ga.—Hartford Fire Ins. Co. v. Wim- 
blsh, 78 S.B. 266, 12 Ga.App. 712. 
Hawaii.—^Alexander v. Home Ins. Co. 

of Hawaii, 27 Hawaii 326. 

Iowa.—^Bta.wklna v. John Hancock 
Mut. Life Ins. Co. of Boston, Mass., 
218 N.W. 313, 205 Iowa 760. 
i La.—Maryland Casualty Co. v. New 
Orleans Cotton Seed Oil & Mfg. 

I Co., 3 La.App., Orleans, 285. 

Mo.—^Ransford v. National Protec- 
j tive Ins. Ass'n, App.. 16 S.W.2d 
663—^McAlister v. National Life 
1 Ins. Co. of U. S. of America, App., 

I 251 S.W. 98, Quashed on other 
I grounds State ex rel. National Life 
Ins, Co. V. Allen, 256 S.W. 737, 
801 Mo. 631. 

Mont.—Scinski v. Great Northern 
Life Ins. Co., 99 P.2d 218, 110 
Mont. 106. 

N.J.—Gusaeff v. John Hancock Mut. 
Life Ins, Co., 192 A. 628, UL8 N.J. 
Law 364. 

N.Y.—^Muzlo V. Metropolitan Life 
Ins. Co., 291 N.Y.S. 966, 249 App. 
Div. 177—^Dow V. Whetten, 8 
Wend. 160. 

B.I.—Grenon v. Metropolitan Life 
Ins. Co.. 161 A. 229, 52 R.I. 453. 
Tenn.—^Travelers Ins. Co. v. Ansley, 
124 S.W.2d 87, 22 Tenn.App. 466. 
Tex.—^Rodriguez v. W. O. W. Life 
Ins. Soc., 145 S.W.2d 1077, 136 Tex. 
43, reversing Sovereign Camp W. 
O. W. V, Rodriguez, Clv.App., 126 S. 

W. 2d 1069. 

Va.—Watertown Fire Ins. Co. v. 

Cherry. 3 S.E. 876, 84 Va. 72. 
Wash.—^Richards v. Metropolitan 
Life Ins. Co., 56 P.2d 1067, 184 
Wash. 696. 

Wis.—Charette v. Prudential Ins. Co. 
of America. 232 N.W. 848. 202 Wis. 
470. 


Where word used In policy has dlf. 
ferent meanings, sense in which 
word is used may be determined by 
context and purpose of policy where¬ 
in it is used.—^Hall v. Federal Life 
Ins. Co., Mo.App., 71 S.W.2d 762. 

“And” construed as “or” in marine 
Insurance policy.—^Davls v. Board- 
man, 12 Mass. 80—2 C.J. p 1343 note 
86 . 

la U.S.—^Massachusetts Bonding & 
Insurance Co. v. John R. Thomp¬ 
son Co., C.C.A.MO.. 88 F.2d 825, 
certiorari denied 67 S.Ct. 941, 30 
U.S. 707, 81 L.Ed. 1861. 

Cal.—Greenberg v. Continental Cas¬ 
ualty Co., 76 P.2d 644, 24 Cal.App. 
2d 506. 

D.C.—^Pennsylvania Indemnity Fire 
Corporation v. Aldridge, 117 F.2d 
774, 73 App.D.C. 161, 183 A.L.R 
914. 

Iowa.—^Lamar v, Iowa State Travel¬ 
ing Men's Ass'n, 249 N.W. 149, 216 
Iowa 871. 

Mass.—^Woogmaster v. Liverpool & 
London & Globe Ins. Co., 45 N.E.2d 
394, 312 Mass. 479. 

Tenn.—^Hahn v. Home Life Ins. Co. 
of New York, 84 S.W.2d 861, 169 
Tenn. 232—^Travelers Ins. Co. v. 
Ansley, 124 S.W.2d 37, 22 Tenn. 
App. 466—^Bonds-Sanders Paper 
Co. V. Travelers Fire Ins. Co., 12 
Tenn.App. 479. 

The settled coxistructlou given* by 
the conuneroial world to stipulations 
may be sanctioned by the courts, al¬ 
though differing from the natural 
import of the words.—Relyea v. Pa¬ 
cific Fire Ins. Co., 2 A.2d 377, 124 
Conn. 664. 

Technical words should be taken 
in their special or technical sense, 
unless a contrary intention clearly 
appears from the context 
N.Y.—^Lee v. Guardian Life Ins. Co. 
of America, 46 N.Y.S.2d 241. af¬ 
firmed 48 N.Y.S.2d 800. 267 App. 
Div. 986. 

Pa.—Kunkle v. Union Casualty Ins. 
Co., 62 Pa.Super. 114. 

11. U.S.—Canton Ins. Office v. In¬ 
dependent Transp. Co., Wash., 217 
F. 213, 133 C.C.A. 207, L.R.A.1916C 
408. 

La.—^Maryland Casualty Co. v. New 
Orleans Cotton Seed Oil & Mfg' 
Co., 3 La.App., Orleans, 286. 

Mo.—^Adams v. Metropolitan Life 
Ins. Co., 74 S.W.2d 899, 228 Mo. 
App. 916. 
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there is a controlling statutory rulef-'to the contra- 
ry.i- The general rule also does not apply where 
a construction of the words or terms according to 
their ordinary legal and literal meaning would de¬ 
stroy the substantial purpose and effect of the con¬ 
tract,^3 or lead to an unreasonable or absurd re¬ 
sult,or justice and equity make it necessary that 
ordinary words in the policy be given a broad, gen¬ 
eric or limited, special significance and applica- 
tion.i5 

Consistency. Nothing to the contrary appearing, 
the same words used in different clauses will be 
understood to have been used in the same sense,^® 
and the meaning of a doubtful word or provision 
may be ascertained by reference to the meaning of 
words or provisions associated with it in the con¬ 


text^*^ The principle of “ejusdem generis” has been 
held to apply as an aid in the construction of a 
policy, but there is authority to the contrary.i® 

Punctuation. Punctuation marks may be consid¬ 
ered as an aid to the interpretation of an insurance 
policy, when they tend to throw light on its mean¬ 
ing but nevertheless they will not control or 
change a meaning which may be plainly gathered 
from the words, their arrangement, and the con- 
text.2i 

Particular words or terms. The general rule of 
construing words or terms in a policy according to 
their ordinary or popular meaning has been applied 
in interpreting the following words: “Accident” 
and “accidental ;”22 “bursting,” as meaning “explo- 


N. J.—^Zurich General Accident & Lia¬ 
bility Ins. Co. v. American Mut 
Liability Ins. Co. of Boston, 192 
A. 387, 118 N.J.Law 817. 

Tex.—Rodriguez v. W. O. W. Life 
Ins. Soc., 146 S,W.2d 1077, 186 Tex. ! 
48, reversing Sovereign Camp W. 
O. W. V. Rodriguez, Civ.App., 125 
S.W.2d 1069—^American Automo¬ 
bile Ins. Co. V. Baker, Civ.App., 5 
S.W.2d 252. 

Va.—^Watertown Pire Ins. Co. v. 

Cherry, 8 S.E. 876, 84 Va. 72. 
Wash.—^Van Riper v. Constitutional 
Government League. 96 P.2d 688. 
691, 1 Wash.2d 635, 125 A.L.R. 
1100, citing Corpus Juris. 
Application of custom or usage to 
construction of insurance con¬ 
tracts generally see Customs and 
Usages 9 27 b. 

Words used in a znarlne policy are 
to be construed in their commercial 
sense as understood by shippers, 
shipowners. and underwriters.— 
O'Nlel V. Buffalo P. Ins. Co., 3 N.Y. 
122 , 

12. Iowa.—^Hiatt v. Travelers' Ins, 
Co.. 197 N.W. 8. 197 Iowa 168, 88 
AL.R. 666. 

13. Ga.—Liverpool & London & 
Globe Ins. Co. v. Georgia Auto & 
Supply Co., 115 S.E. 188, 29 Ga. 
App. 334. 

N.Y.—McGrall v. Equitable Life As- 
sur. Soc. of U. S.. 65 N.E.2d 488. 
292 N.Y. 419. 

14. Ill.—^Hartsock v. Kaskaskia 
Livestock Ins. Co., 228 Ill.App. 433 
—Clarke & Co. v. Fidelity & Cas¬ 
ualty Co. of New York, 220 Ill. 
App. 676. 

Ind.—Garrett v. Northwestern Mut. 
Life Ins. Co., Ind.App.. 88 N.E.2d 
874, 111 Ind.App. 616. 

Iowa.—^Hawkins v. John Hancock 
Mut. Life Ins. Co. of Boston. 
Mass.. 218 N.W. 313, 206 Iowa 
760. 

N.Y.—^McGrall v. Equitable Life As- 


sur. Soc. of U. S., 55 N.E.2d 483, 
292 N.Y. 419. 

Wash.—^Richards v. Metropolitan 

Life Ins. Co., 56 P.2d 1067, 184 
Wash. 595. 

18. N.Y.—^Lee v. Guardian Life Ins. 
Co. of America, 46 N.Y.S.2d 241, 
affirmed 48 N.Y.S.2d 800, 267 App. 
Div. 986. 

16. Mo.—^Maupln v. Southern Surety 
Co., 220 S.W. 20, 206 Mo.App. 81. 
The word "period”, in exclusion 

clause of health and accident policy 
would normally be construed to have 
the meaning which the word had in 
insuring clause unless another con¬ 
struction was obviously intended by 
the parties.—Sclnskl v. Great North¬ 
ern Life Ins. Co., 99 P.2d 218, 110 
Mont 106. 

17. U.S.—^Hartford Pire Ins. Co. v. 
Empire Coal Mining Co., C.C.A. 
Colo., 80 P.2d 794. 

Ala.—Louis Pizltz Dry Goods Co. v. 
Fidelity & Deposit Co. of Mary¬ 
land, 186 So. 800, 801. 223 Ala 385, 
citing Corpus Juris. 

Minn.—^Bader v. New Amsterdam 
Casualty Co.. 112 N.W. 1066, 102 
Mina 186, 120 Am.S.R. 618. 

Miss.—Stephens v. Railroad Offi¬ 
cials'. etc.. Accident Assoc., 21 So. 
710, 76 Miss. 84. 

Pa—^Browne v. John Hancock Mut 
Life Ins. Co.. 180 A. 746, 119 Pa 
Super. 222. 

Vt—Crosby v, Vermont Accident 
Ins. Co., 80 A. 817, 84 Vt 610. 
Construction of contract as whole 
see infra 9 298. 

The word "regular,” when used as 
an adjective in an Insurance policy* 
varies considerably in meaning, de¬ 
pending on the noun which it is 
meant to qualify.—^Lustenberger v. 
Boston Casualty Co., 14 N.E.2d 148, 

I 800 Mass. 180, 115 A.L.R. 1055. 

Provisioiui respeoting age Usnlt 
j and term of policy in accident policy 
I should be read together.—^Krmicek 

1161 , 


V. Federal Life Ins. Co., 262 Ill.App. 

282. 

1& Ala—^Bank for Savings & 

Trusts V. U. S. Casualty Co., 6 So. 
2d 618, 242 Ala 161. 

19. Tex.—Ocean Accident & Guar¬ 
antee Corporation v. First Nat 
Bank. Civ.App.. 84 S.W.2d 1111, 
error dismissed. 

SMX Kan.—^Hoskins v. North Ameri¬ 
can Accident Ina Co., 256 P. 981, 
988, 123 Kan. 781, quoting Corpus 
Juris. 

Mass.—Lunt v. .^tna Life Ins. Co., 
149 N.E. 660, 258 Mass. 610— 
Greenough v. Phoenix Ins. Co. of 
Hartford, 92 N.E. 447, 206 Mass. 
247. 

Neb.—^Zantow v. Old Line Accident 
Ins. Co., 178 N.W. 607. 104 Neb. 
656, rehearing 178 N.W. 693, 103 
Neb. 685. 

N.C.—Stanback v. Winston Mut Life 
Ins. Co., 17 S.E.2d 666, 220 N.C. 
494. 

S.C.—^Walker v. Commercial Casual¬ 
ty Ins. Co., 4 S.E.2d 248, 191 S.C. 
187. 

Punctuation as aid In construing con¬ 
tracts generally see Contracts 5 
306. 

2L Kan.—^Hoskins v. North Ameri¬ 
can Accident Ins. Co., 266 P. 981, 
128 Kan. 781. 

Neb.—^Zantow v. Old Line Accident 
Ins. Co.. 178 N.W. 607, 104 Neb. 
665, rehearing 173 N.W. 698, 103 
Neb. 685. 

N.Y.—Travelers' Ins. Co. v. Pomer- 
antz, 207 N.Y.S. 81, 124 Misc. 260. 

N.C.—Stanback v. Winston Mut. Life 
Ins. Co., 17 S.B.2d 666, 220 N.C. 
494. 

Pa—Richter v. Commonwealth Cas¬ 
ualty Co., 93 PaSuper. 28. 

S.C.—Walker v. Commercial Casual¬ 
ty Ins. Co., 4 S.B.2d 248, 191 S.C. 
187. 

22. Iowa.—Miser v. Iowa State 
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sion;”23 “clause ;”24 “contusion” or “wound ;”25 

^‘customer,” as used in an automobile liability poli¬ 
cy ;26 “exclude,” as meaning “prohibiting” or “pro¬ 
hibited from;”27 “explosion 28 “furnish,” “due,” 

and “proof ;”29 “poison,” as used in life policy 
^‘riot or civil commotion “stealing,” “theft,” 
“robbery,” and “pilferage;”32 “use” or “using,*”82 
and “vehicle,” as used in accident policy.®^ 

§ 295. - Written and Printed Portions 

A policy which Is partly written and partly printed 


should, If possible, be so construed as to give effect to 
all Its parts; but, If the different parts are Irreconcilable, 
the written, as well as stamped or typewritten, parts 
will prevail over the printed. 

In accordance with the rules relating to the con¬ 
struction of an insurance contract as an entirety, 
discussed infra § 298, a policy which is partly writ¬ 
ten or t 3 rpewritten and partly printed should be so 
construed, if possible, as to reconcile and give effect 
to all of its parts ;85 but, if there is an irreconcilable 
conflict between the different parts, the written part 
will control and prevail over the printed,^® as will 


Traveling Men's Ass'n. 278 N.W. 
156. 223 Iowa 662. 

N.Y.—^Berger Bros. Electric Motors 
V. New Amsterdam Casualty Co.. 
37 N.T.S.2d 26, 178 Misc. 1053, re¬ 
versed on other grounds 46 N.Y.S. 
2d 64. 267 App.Div. 333—Jackson 
V. Employers' Liability Assur. Cor¬ 
poration. 248 N.Y.S. 207. 139 Misc. 
686. affirmed 264 N.Y.S. 1010, 234 
App.Dlv. 893, affirmed 182 N.E. 180. 
269 N.Y. 669. 

Word “acoldeut” in policy means 
sudden and Instant happening, re¬ 
ferable to definite and fixed period 
of time.—Jackson v. Employers’ Lia¬ 
bility Assur. Corporation, supra. 

23. U.S.—Bower v. ^tna Ins. Co., 
D.C.Tex., 64 P.Supp. 897. 

24. U.S.—^Bee Line Transp. Co. v. 
Connecticut Fire Ins. Co. of Hart¬ 
ford. C.C.A.N.Y., 76 F.2d 769, re¬ 
versing. D.C., 6 F.Supp. 816. 

26. Tenn.—^Ansley v. Travelers Ins. 
Co., App., 173 S.W.2d 702. 

26. Ga.—^Nichols v. Ocean Accident 
& Guarantee Corporation, App., 27 
S.E.2d 764. 

27. Mass.—^Parker v. China Mut. 
Ins. Co.. 41 N.E. 267, 164 Mass. 237. 

28. N.C.—Bolich v. Provident Life 
& Accident Ins. Co., 169 S.E. 826, 
205 N.C. 43. 

29. Tex.—^^tna Life Ins. Co. v. 
Tlpps, Clv.App., 98 S.W.2d 876, 
affirmed 121 S.W.2d 324, 132 Tex. 
213—^American Nat Ins. Co. v. 
Callahan, Civ.App., 51 S.W.2d 1083, 
affirmed 81 S.W.2d 504. 125 Tex. 
222 . 

30. Colo.—^Equitable Life Assur. Soc. 
of U. S. V. Hemenover, 67 P.2d 80. 
100 Colo. 231, 110 A.L.R. 1270. 

3L Neb.—^Kllrshenbaum v. Massa¬ 
chusetts Bonding & Ins. Co.. 186 
N.W. 326. 107 Neb. 368. 

32. Del.—^Lalrd v. Employers Lia¬ 
bility Assur. Corporation. Limit¬ 
ed, of London. England. 18 A.2d 
861, 2 Terry 216. 

la oonstraing aatoxnobUe theft pol¬ 
icy, the court could not change 
"theft" to “larceny” as defined by 
statute.—^Nugent v. Union Automo¬ 
bile Ins. Co., 18 P.2d 343. 140 Or. 
61. 


33. Ohio.—Brown v. Kennedy, App., i 
49 N.E.2d 417, affirmed 48 N.E.2d j 
857, 141 Ohio St. 467. 

34. Tex.—^Davls v. National Casual¬ 
ty Co.. 176 S.W.2d 957, reversing 
National Casualty Co. v. Davis, 
C1V.APP., 172 S.W.2d 131. 

35- U.S.—^Merchants' Mutual Ins. 
Co. V. Allen. La., 7 S.Ct. 821, 121 
U.S. 67, SO L.Ed. 868, affirming 
The Orient C.C.La., 16 P. 916, 4 
Woods 256—State Mut Life Assur. 
Co. of Worcester v. Briscoe, C.C.A. 
Ohio, 107 F.2d 977—^Vancouver 
Lumber Co. v. Home Ins. Co., D.C. 
N.Y., 3 F.Supp. 414, affirmed, C.C. 
A.. 68 F.2d 1019—Bluefields Fruit 
& S. S. Co. V. Western Assur. Co. 
of Toronto, C.C.A.La., 265 F. 221, 
certiorari denied 41 S.Ct 13, 254 
U.S. 640, 65 L.Bd. 462—Seton v. 
Delaware Ins. Co., Pa.. 21 F.Cas. 
No.12,676, 2 Wash.C.C. 176. 

Ala.—^Mobile Marine & Mutual Ins. 

Co. V. McMillan, 27 Ala. 77. 

Ill.—Old Colony Life Ins. Co. v. 

Hickman, 146 N.E. 132, 315 Ill. 304. 
La.—Goss V. Citizens' Ins. Co., 18 
La.Ann. 97. 

N.Y.—^Benedict v. Ocean Ins. Co., 31 
N.Y, 389, affirming 1 Daly 8—Bra¬ 
zilian Export & Import Co. v. Fire¬ 
men’s Fund Ins. Co. of San Fran¬ 
cisco, Cal.. 174 N.Y.S. 266. 106 
Misc. 139. 

26 C.J. p 76 note 39—32 C.J. p 1169 
note 53—38 C.J. p 1026 note 10. 
Construction of writing and printing 
in contracts generally see Con¬ 
tracts § 310. 

Stamped or written indorsements 
see infra § 300. 

If written aad printed parts may 
he reconciled by any reasonable con¬ 
struction, as by regarding one as a 
qualification of the other, that con¬ 
struction will be followed, because it 
cannot be assumed that the parties 
Intended to Insert inconsistent pro¬ 
visions.—Old Colony Life Ins. Co. v. 
Hickman, supra. 

36. U.S.—^^tna Ins. Co. v. Hous¬ 
ton Oil & Transport Co., C.C.A. 
Tex., 49 F.2d 121, certiorari denied 
Houston Oil & Transport Co. v. 
Mtna. Ins. Co., 62 S.Ct 12, 284 U. 
S. 628, 76 L.Ed. 585—McPherrln 
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V. Hartford Fire Ins. Co., D.C.Cal., 
44 F.Supp. 674. 

Ala.—^Pearl Assur. Co. v. Hartford 
Fire Ins. Co. of Hartford, Conn., 
195 So. 747, 239 Ala. 515. 

Cal.—Legare v. West Coast Life Ins. 
Co.. 6 P.2d 682. 118 Cal.App. 663 
—Goss V. Security Ins. Co. of Cal¬ 
ifornia, 298 P. 860, 113 Cal.App. 
677. 

Ill.—^Hungate v. New York Life Ins. 

Co., 267 I11.APP. 267. 

La.—^Lake Arthur Dredging Co. v. 
Mechanics’ Ins. Co. of Philadel¬ 
phia, 111 So. 466, 162 La. 1090— 
Smooth V. Metropolitan Life Ins. 
Co., App., 157 So. 298. 

Minn.—Blwablk Concrete Aggrregate 
Co. V. U. S. Fidelity & Guaranty 
Co., 288 N.W. 394, 206 Minn. 239. 
N.Y.—^Atlantic Basin Iron Works v. 
American Ins. Co., 219 N.Y.S. 84, 
128 Misc. 510, reversed on other 
grounds 226 N.Y.S. 676, 222 App. 
Div. 608, reversed on other grounds 
166 N.E. 463, 260 N.Y. 322—Borge- 
meister v. Union Ins. Co. of Can¬ 
ton, 214 N.Y.S. 648, 127 Misc. 9. 
Pa.—City Produce Co. v. Standard 
Ins. Co. of New York, Com.Pl., 33 
Luz.Leg.Reg. 289. 

Tenn.—Broyles v. Scottish Union & 
National Ins. Co., 64 S.W.2d 617, 16 
Tenn.App. 331. 

Wash.—Miller v. Penn Mut. Life Ins. 
Co. of Philadelphia, 64 P.2d 1060, 
1054, 189 Wash. 269, citing Corpus 
Juris. 

32 C.J. p 1159 note 54. 

Application to particular policies 
(1) Fire Insurance policy. 

Ala.—Pearl Assur. Co. v. Hartford 
Fire Ins. Co. of Hartford, Conn., 
195 So. 747, 239 Ala. 515. 

Mo.—^Hale v. Central Mfrs. Mut Ins. 

Co., App., 93 S.W.2d 271. 

N.Y.—Metzger v. .®tna Ins. Co.. 240 
N.Y.S. 766, 229 App.Div. 26. 

Tenn.—Citizens' Bank & Trust Co. v. 
Scott & Sanders, 72 S.W.2d 1064, 
18 Tenn.App. 89. 

Wis.—^Pritchett v. Herman Farmers’ 
Mut. Ins. Co. of Dodge County, 
230 N.W. 706, 201 Wis. 621. 

26 C.J. p 76 note 34. 

(2> Marine insurance policy. 

U.S.—^Hagan v. Scottish Union & Na¬ 
tional Ins. Co., Pa., 22 S.Ct 862, 
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also stamped^^ or typewritten parts.®8 

§ 296. — Reasonable Interpretation 


A contract of Inaurance should be given a fair rea¬ 
sonable, and sensible construction. 

A contract of insurance should be given a fair 
and reasonable construction®® and, likewise, should 


186 U.S. 428, 46 L..Ed. 1229—The] 
Halo, C.C.A.N.T., 62 F.2d 136, af¬ 
firming, D.C., 42 F.2d S65—Seton v. 
Delaware Ins. Co., Pa., 21 F.Cas. 
No.12,675, 2 Wash.C.C. 176. 

Ala.—^Mobile Marine Dock & Mutual 
Ins. Co. V. McMillan, 27 Ala. 77. 
Cal.—Gulf of California Nav. & Exp. 
Co. V. State Investment & Insur¬ 
ance Co., 12 P. 473, 70 Cal. 686. 
Da.—Goss V. Citizens’ Ins. Co., 18 La. 
Ann. 97. 

Md.—Commonwealth Ins. Co. v. 

Cropper, 21 Md. 311. 

Mo.—Schroeder v; Stock & Mutual 
Ins. Co., 46 Mo. 174. 

N.T.—Chadsey v. Gulon, 97 N.T. 333, 
aifirming 48 N.Y.Super. 267—^Nel¬ 
son V. Sun Mutual Ins. Co., 71 N. 
Y. 453, affirming 40 N.Y.Super. 417 
—Benedict v. Ocean Ins. Co., 31 N. 
Y. 389, affirming 1 Daly 8—Burt 
V. Brewsters’ & Maltsters’ Ins. Co., 
9 Hun 383, affirmed 78 N.Y. 400— 
Huth V. New York Mutual Ins. Co., 
21 N.Y.Super. 538—^Bargett v. Ori¬ 
ent Mutual Ins. Co., 16 N.Y.Super. 
385—■Woodruif v. Commercial Mu¬ 
tual Ins. Co., 2 Hilt. 122—^Borge- 
melster v. Union Ins. Soc. of Can¬ 
ton, 214 N.Y.S. 648, 127 Misc. 9— 
Mosher v. Providence Washington 
Ins. Co., 33 N.Y.S. 85. 12 Misc. 104, 
rehearing 80 N.Y.S. 814, 10 Misc. 
40. 

38 C.J. p 1026 note 10. 

Where new tenus axe Inserted In 
writing in old printed forms of poli¬ 
cies, effect must be given thereto, 
even if to do so regulres a rejection 
of uncanceled provisions of the orig¬ 
inal forms.—Marine Ins. Co. v. Mc- 
Lanahan, C.C.A.Md., 290 F. 685. af¬ 
firming, D.C., McLanahan v. Marine 
Ins. Co., 283 F. 240. 

37. U.S.—New York Life Ins. Co. 
V. Hiatt C.C.A.Cal.. 140 F.2d 762— 
Vancouver Lumber Co. v. Home 
Ins. Co., D.C.N.Y.. 3 F.Supp. 414, 
affirmed. C.C.A., 68 F.2d 1019. 

Cal.—^Royal Ins. Co. v. Caledonian 
Ins. Co., 187 P. 748, 182 Cal. 219— 
Trousdell v.- Equitable Life Assur. 
Soc. of U. S., 130 P.2d 173, 56 Cal. 
App.2d 74, rehearing denied 130 P. 
2d 990, 55 CaJ.App.2d 74, followed 
in 130 P.2d 179, 66 Cal.App.2d 940, 
rehearing denied 180 P.2d 990, 56 
Cal.App.2d 74. 

38. U.S.—^Independence Indemnity 
Co. V. W. J. Jones & Son, C.C.A. 
Or., 64 F.2d 312, 316, citing Oorpns 
Jails—^H. Warshow & Sons v. 
Standard Marine Ins. Co.; Limited, 
of Liverpool, England, D.C.N.Y., 27 
F.Supp. 974. 

Ala.—^Pearl Assur. Co. v. Etartford 


Fire Ins. Co. of Hartford, Conn., 
195 So. 747, 239 Ala. 616. 

Del.—^Kell Motor Co. v. Royal Ins. 
Co., Limited, of Liverpool, Eng¬ 
land. 171 A. 201, 6 W.W.Harr. 24. 
N.Y.—San-Nap-Pak Mfg. Co. v. Fire¬ 
men’s Ins. Co. of Newark, N. J., 47 
N.Y.S.2d 642, affirmed 61 N.Y.S.2d 
754, 268 App.Dlv. 905, appeal de¬ 
nied 52 N.Y.S.2d 679, 268 App.Div. 
979—Bertlne v. North River Ins. 
Co.. 166 N.Y.S. 667, 99 Misc. 297, 
reversed on other grounds 168 N. 
Y.S. 166, 180 App.Div. 866. 

Pa.—Moesel v. Rubin. Com.Pl., 40 
Lack.Jur. 14—City Produce Co. v. 
Standard Ins. Co. of New York, 
Com.Pl.. 33 Luz.Leg.Reg. 289. 

As respects Itabillty of oompensa- 
tlon iBsaranoe oanler, typewritten 
specific designations in policy as to 
coverage thereof would control over 
more general printed designations of 
coverage.—Gaines v. Traders & Gen¬ 
eral Ins. Co., Tex.Civ.App., 99 S.W.2d 
984, error dismissed. 

39. U.S.—South Jacksonville Bank 
V. Hartford F. Ins. Co., D.C.Pla., 1 
F.2d 43—^Hawkeye Casualty Co. v. 
Western Underwriter’s Ass’n, D.C. 
Idaho, 63 F.Supp. 256—Miami 
Jockey Club v. Union Assur. Soc., 
D.C.Fla., 12 F.Supp. 657, affirmed, 
C.C.A., 82 F.2d 588. 

Ark.—^Importers' & Exporters' Ins. 
Co. V. Jones, 266 S.W. 286, 288, 166 
Ark. 370, quoting Corpus Juzis. 
Cal.—^Perkins v. Firemem’s Fund In¬ 
demnity Co., 112 P.2d 670, 44 Cal. 
App.2d 427—Wall v. Equitable Life 
Assur. Soc. of U. S., 91 P.2d 145, 
33 Cal.App.2d 112. 

Fla.—^Inter-Ocean Casualty Co. v. 
Hunt, 189 So. 240, 138 Fla. 167— 
New York Life Ins. Co. v. Kin¬ 
caid, 186 So. 675, 136 Fla. 120. 
Ga.—^Morgan v. New York Casualty 
Co., 188 S.E. 581, 64 Ga.App. 620 
—Penn Mut. Life Ins. Co. of Phil¬ 
adelphia V. Marshall, 176 S.E. 412, 
49 Ga.App. 287. 

Ill.—Western & Southern Indemnity 
Co. V. Industrial Commission, 8 
N.E.2d 644, 366 Ill. 240—American 
Mut. Liability Ins. Co. v. Indus¬ 
trial Commission, 174 N.E. 905, 342 
Ill. 606—^Mulconery v. Federal Au¬ 
to. Ins. Co., 230. IlLApp. 236— 
Clarke & Co, v. Fidelity & Casualty 
Co. of New York, 220 IlLApp. 676. 
Ky.—^Perkins-Bowllng Coal Corpora¬ 
tion v. Maryland Casualty Co., 55 
S.W.2d 878, 246 Ky. 498—Benefit 
Ass’n of Ry. Employees v. Secrest, 
39 S.W.2d 682, 289 Ky. 400. 

La.—Beard v. Peoples Industrial Life 
Ins. Co. of Louisiana, App., 6 So. 2d 
840—^Brown v. Life & Casualty Ins.' 
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Co. of Tennessee, App., 146 So- 
832. 

Md.—John Hancock Mut. Life Ins. 
Co. v. Plummer, 28 A.2d 856, 181 
Md. 140. 

Mass.—Muller v. Boston Casualty 
Co., 24 N.E.2d 514, 304 Mass. 549 
—^Lustenberger v. Boston Casual¬ 
ty Co.. 14 N.E.2d 148, 300 Mass- 
130, 115 A.L.R. 1066. 

Minn.—^First Trust Co. of St. Paul 
v. Northwestern Mut. Life Ins. Co.^ 
283 N.W. 236, 204 Minn. 244. 

Miss.—^Locomotive Engineers* Muf- 
Life & Accident Ins. Co. v. Meeks, 
127 So. 699. 167 Miss. 97. 

Mo.—White v. Missouri Ins. Co., 
App., 103 S.W.2d 614—Steck v. 
American Nat. Assur. Co., App., 
86 S.W.2d 113—^Bass v. Pioneer 
Life Ins. Co., 227 S.W. 639. 206 
Mo.App. 626. 

Mont.—^Park Saddle Horse Co. v. 
Royal Indemnity Co., 261 P. 880, 
81 Mont. 99. 

Neb.—Schultz v. John Hancock Mut. 
Life Ins. Co., 280 N.W. 166, 184 
Neb. 886. 

N.H.—Duval V. Metropolitan Life 
Ins. Co., 136 A. 400, 82 N.H. 643, 
50 A.L.R. 1276. 

N.J.—Gusaeff v. John Hancock Mut. 
Life Ins. Co., 192 A. 628. 118 N. 
J.Law 364. 

N.M.—Sneddon v. Massachusetts 
Protective Ass’n, 39 P.2d 1023, 
1024, 89 N.M. 74, quoting Corpu* 
Juris. 

N.Y.—McGrail v. Equitable Life As¬ 
sur. Soc. of U. S., 65 N.E.2d 483, 
292 N.Y. 419—Marine Basin Co. v. 
Northwestern Fire & Marine Ins- 
Co., 176 N.E. 404, 256 N.Y. 306, re¬ 
versing 244 N.Y.S. 869, 230 App. 
Div. 865—Greenberg v. Mutual 
Ben. Health & Accident Ass'n.. 
Omaha, Neb., 45 N.Y.S.2d 193, 267 
App.Div. 186—^Harris v. General 
Accident, Fire & Life Assur. Cor¬ 
poration, 187 N.Y.S. 291—Lelman 
V. Metropolitan Surety Co., Ill N. 
Y.S. 636. 

N.D.—^Donahue v. Mutual Life Ins. 
Co. of New York. 164 N.W. 60, 87 
N.D. 203. L.R.A1913A 300. 

Ohio.—General Casualty & Surety 
Co. V. Stevens, 180 N.E. 271, 41 
Ohio App. 681. 

Pa.—Janney v. Scranton Life Ins. 
Co., 173 A 819, 315 Pa. 200—Ken¬ 
nedy V. Metropolitan Life Ins. Co., 
6 Sch.Reg. 348. 

R.I.—Princess Ring Co. v. Home Ins. 
Co., 161 A. 292, 52 R.I. 481, rear¬ 
gued 168 A 181. 

Tex.—^Insurance Co. of North Amer¬ 
ica v. Mathers, Clv.App.. 31 S.W. 
2d 1096—100% American Local 
Mut. Life & Accident Ass'n of El 
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be given a sensible construction,^0 consonant with 
the apparent object and plain intention of the 
parties a construction such as would be given 
the contract by an ordinary intelligent business 


man and a practical and reasonable rather than 
a literal interpretation.^® The contract should not 
be given a strained, forced, unnatural, or unrea¬ 
sonable construction,^^ or a construction which 


Paso V. Work, Clv.App., 289 S.W. 
1020—Southland Life Ins. Co. v. 
Hopkins, Civ.App., 219 S.W. 264, 
reversed on other grounds, Com. 
App., 244 S.W. 989—^Perry v. 
Standard Life & Accident Ins. Co., 
Civ.App., 126 S.W. 874. 

Vt.—Corsones v. Monarch Accident 
Ins. Co., 164 A. 693, 103 Vt. 879. 

Va.—^Hunter v. Hollingsworth, 188 
S.B. 608, 165 Vcu 683. 

32 C.J. p 1161 notes 80, 81. 

Application to paxtlonlar polidesa 
<1) Accident Insurance. 

Ala.—^Life & Casualty Ins. Co. of 
Tennessee v. Tolllson, 134 So. 805, 
223 -Ala. 78. 

La.—^Miley v. Fireside Mut Ins. Co., 
App., 200 So. 606, 607, quoting 
Corpus Juris. 

Minn.—Wilson v. Metropolitan Life 
Ins. Co.. 245 H.W. 826, 187 Minn. 
462, 

Mo.—Reed v. Travelers* Ins. Co., 60 
S.W.2d 59, 227 Mo.App. 1165. 

Vt—Jacobs V. Loyal Protective Ins. 

Co., 124 A. 848, 97 Vt 616. 

1 C.J. p 417 note 39. 

(2) Fire insurance. 

Miss.—Southern Home Ins. Co. v. 

Wall. 127 So. 298. 166 Miss. 865. 
N.C.—^Roberts v. American Alliance 
Ins. Co., 192 S.R 878, 212 N.a 1. 
118 A.L.R. 810. 

Pa,—^Levinton v. Ohio Farmers' Ins. 
Co. of Leroy, Ohio, 110 A. 296, 
267 Pa. 448. 

26 C.J. p 71 note 1. 

4Q. U.S.—Sulzbacher v. Travelers 
Ins. Co., CC.A.MO.. 137 F.2d 386—| 
^tna Ins. Co. v. Houston Oil & 
Transport Co., C.C.ATex., 49 P.2d 
121, certiorari denied Houston Oil 
& Transport Co. v. .^tna Ins. Co., 
62 act 12, 284 U.S. 628, 76 L.Hd. 
636. 

Ark.—American Fidelity & Casualty 
Co. 7. McKee, 130 S.W.2d 12, 198 
Ark. 601—^Importers' & Exporters* 
Ins. Co. 7. Jones. 266 S.W. 286. 166 
Ark. 370. 

Mich.—^Mondou 7. Lincoln Mut Cas¬ 
ualty Co.. 278 N.W. 94. 283 Mich. 
353. 

N.J.—Gusaefl v. John Hancock Mut 
Life Ins. Co.. 192 A 528. 118 H.J. 
Law 364. 

R.I.—^rancess Ring Co. v. Home Ins. 
Co., 161 A 292, 52 R.I. 481, affirmed 
163 A 18L 

32 C.J. p 1151 note 82. 

U.S.—^Hawkeye Casualty Co. v. 
Western Underwriter's Ass'n, D.C. 
Idaho, 63 F.Supp. 266—^Federal Ins. 
■Co. v. Pilgrim Laundry & Dry 
Cleaning Co., D.C.W.Va., 60 F. 
£upp. 677—^Leeds. Ina v, .^na 


Casualty & Surety Co., D.C.Md., 40 
F.Supp. 966. 

Ga.—Morgan v. New Tork Casualty 
Co., 188 S.E. 581, 54 Ga.App. 620. 
Ky.—^Perklns-Bowling Coal Corpora¬ 
tion V. Maryland Casualty Co., 65 
S.W.2d 378, 246 Ky. 493. 

Md.—John Hancock Mut. Life Ins. 
Co. of Boston 7. Plummer, 28 A 
2d 856, 181 Md. 140. 

Minn.—^Plrst Trust Co. of St Paul 

V. Northwestern Mut. Life Ins. Co., 
283 N.W. 236. 204 Minn. 244— 
Wilson V, Metropolitan Life Ins. 
Co., 245 N.W. 826, 187 Minn. 462. 
Mo.—White 7. Missouri Ins. Co., 
App.. 103 S.W.2d 614—Reed v. 
Travelers* Ins. Co., 60 S.W.2d 59, 
227 Mo.App. 1165. 

N.T.—McGrail 7 . Equitable Life As- 
sur. Soc. of U. S.. 66 N.B.2d 483, 
292 N.Y. 419—Kelley 7. Indemnity 
Ins. Co. of North America. 297 
N.T.S. 228, 262 App.Div. 58, mo¬ 
tion granted 298 N.Y.S. 996, 262 
App.Dlv. 706, affirmed 12 N.E.2d 
699, 276 N.Y. 606—Kean 7. Mary¬ 
land Casualty Co., 228 N.Y.S. 378, 
221 App.Div. 184. reversing 217 N. 
Y.S. 96, 127 Mlsa 893, and affirmed 
162 N.B. 614, 248 N.Y. 634. 

Vt.—Jacobs v. Loyal Protective Ins. 

Co.. 124 A 848, 97 Vt 616. 
Construction as to intention of par¬ 
ties generally see supra S 291. 
Kind of Insuranoe and property or 
risk 

The terms and conditions of an 
insurance policy should be construed 
if possible so as to give them a 
meaning reasonably applicable to the j 
kind of insurance on the particular 
species of property or risk insured, 
having in view the purposes for 
which it is ordinarily used and the. 
manner in which it is usually kept. 
—^Rice Oil Co. V. Atlas Assur. Co., 
CCAMont. 102 F.2d 661. 

48. U.S.—Neel v. Mutual Life Ins. 
Co. of New York, C.aAN.Y., 131 
P.2d 169—Shelby County Trust & 
Banking Co. v. Security Ins. Co. 
of New Haven, Conn., C.C.A.Ky., 
66 F.2d 120. 

Ark.—^Importers* & Exporters* Ins. 
Co. 7. Jones, 266 S.W. 286, 166 Ark. 
370. 

lowcu—^Murphy v. New York Life 
Ins. Co.. 268 N.W. 749, 219 Iowa 
,609. 

N.Y.—^McMartln v. Fidelity & Cas¬ 
ualty Co. of New York. 267 N.Y. 
S. 473, 239 App.Div. 296, reversed 
on other grounds 190 N.E. 414, 264 
N.Y. 220, followed in Ciinilnick v. 
Equitable Life Assur. Soc. of U. S., 
273 N.Y.S. 404, 242 App.Div. 686, 
and reargument denied McMartln 

1164 


7. Fidelity & Casualty Co. of New 
York, 191 N.E. 619, 264 N.Y. 671— 
Ettlinger v. Importers* & Export¬ 
ers* Ins. Co. of New York, 247 N.T. 
S. 260, 138 Misc. 743, reversing 
246 N.Y.S. 145, 138 Misc. 9. 

Pa—^Kitson v. National Retailers 
Mutual Ins. Co., 22 PaDist. & Co. 
414, 61 Montg.Co. 132. 

32 C.J. p 1161 note 83. 

ObvlotLS meaning of plain terms of 
Insurance contracts to business and 
professional men who make and use 
them must not be discarded for some 
curious and hidden interpretation 
that is to be reached only by a 
long train of acute and ingenious 
reasoning.—Travelers Ins. Co. v. 
Springfield Fire & Marine Ins. Co.. 
C.C.AMO., 89 F.2d 767. 

43. Minn.—Gershcow v. Homeland 
Ins. Co. of America 16 N.W.2d 
88 . 

Miss.—^Locomotive Engineers* Mut. 
Life & Accident Ins. Co. v. Meek^ 
127 So. 699, 157 Miss. 97. 

Mo.—^Rickey v. New York Life Ins. 
Co., 71 S.W.2d 88, 229 Mo.App. 
1226. 

Neb,—^Bastep v. Northwestern NaL 
Life Ins. Co., 208 N.W. 632, 114 
Neb. 506—^Rathbun v. Globe In¬ 
demnity Co., 184 N.W. 903, 107 
Neb. 18, 24 AL.R. 191. 

N.T.—McGrail v. Equitable Life As¬ 
sur. Soc. of U. S.. 66 N.B.2d 483, 
292 N.Y. 419. 

44. U.S.—Stlpcich v. Metropolitan 
Life Ins. Co., Or.. 48 S.Ct. 612, 
277 U.S. 311, 72 L.Ed. 896, revers¬ 
ing. D.C., 8 F.2d 286. 

Ala—^^tna Casualty & Surety Co. 
V. Chapman, 200 So. 425, 240 Ala. 
599. 

Cal.—Sampson v. Century Indemnity 
Co., 66 P.2d 434, 8 Cal.2d 476, 109 

AL. R. 1162—^Burr v. Western 
States Life Ing. Co. 296 P. 273. 
211 Cal. 563. 

Iowa—Jones v. Continental Casualty 
Co., 179 S.W. 203, 189 Iowa 678. 
La.—^New Amsterdam Casualty Co. 
v. Whitehead Motor Co., App., 170 
So. 665, 666, citing Ooipits Juris. 
Mich.—Sturgis Nat. Bank v. Mary¬ 
land Casualty Co., 233 N.W. 367. 
252 Mich. 426. 

Neb.—^Davls v. .^tna Life Ins. Go.. 

268 N.W. 68, 128 Neb. 164. 

Okl.—Pitchford v. Electrical Work¬ 
ers* Ben. Ass'n, 113 P.2d 591, 189 
OkL 82—Sovereign Camp. W. 0. 

W. , V. Howell. 66 P.2d 138, 176 
OkL 461. 

32 C.J. p 1161 notes 84, 86, p 1162 
notes 86, 87. 
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would extend or restrict the policy beyond what is 
fairly within its terms,^6 or which would lead to an 
absurd conclusion,or render the policy nonsensi¬ 
cal and ineffective.^^ 

§ 297. - Strict or Liberal Construction 

a. In general 

b. In favor of one party in general 

c. In favor of insured 


a. In General 

An Insurance contract or policy should be liberally 
construed to accomplish the purpose or object for which It 
is made. 

A contract or policy of insurance should be giv¬ 
en a liberal construction so as to uphold it and ac¬ 
complish the purpose or obj’ect for which it is 
made,^® rather than a strict, technical construction 


45. U.S.—standard Life & Accident 
Ins. Co. V. McNulty, Colo., 157 P. 
224, 86 C.C.A. 22. 

Conn.—Cain v. American Policyhold¬ 
ers Ins. Co., 183 A. 403, 120 Conn. 
645. 

Mass.—Hocci v. Massachusetts Acc. 
Co.. 110 N.E. 972. 222 Mass. 336, 
Ann.Cas.l918C 629. 

Minn.—^Wolfangel v. Prudential Ins. 
Co. of America. 296 N.W. 676. 209 
Minn. 439. 

Ohio.—General Casualty & Surety 
Co. V. Stevens, 180 N.E. 271, 41 
Ohio App. 581. 

Tex.—Travelers Ins. Co. v. Cox, Civ. 

App., 86 S.W.2d 844. 

1 C.J. p 417 note 89. 

48. U.S.—Hansen & Rowland v. Fi¬ 
delity & Deposit Co. of Maryland, 
C.C.A.Wash., 72 P.2d 151. 

Fla.—Inter-Ocean Casualty Co. v. 
Hunt, 189 So. 240, 138 Fla. 167— 
New York Life Ins. Co. v. Kin¬ 
caid, 186 So. 676, 136 Fla. 120. 

La—Beard v. Peoples Industrial Life 
Ins. Co. of Louisiana, App., 5 So. 
2d 340. 

Mich.—Mondou v. Lincoln Mut. Cas¬ 
ualty Co., 278 N.W. 94, 283 Mich. 
353. 

Pa-—Janney v. Scranton Life Ins. 

Co., 173 A. 819, 316 Pa 200. 

Vt.—Corsones v. Monarch Accident 
Ins. Co., 164 A. 693, 103 Vt 879. 

82 C.J. p 1152 .note 89. 

A poUoy ooatalnlng hnllders’ risk 
clauses should be read, if possible, 
without twlstinfif words and render¬ 
ing: plcdn meanings nugatory, so as 
to make the scheme reasonable and 
protect the building if a loss to ma¬ 
terials on the ground occurs before 
any of the timbers have been built 
into the structure.—^Ira S. Bushey & 
Sons V. American Ins. Co., 142 N.E. 
340, 237 N.Y. 24, affirming 199 N.T. 
S. 929, 206 App.Div. 716, reargument 
denied 143 N.E. 732, 237 N.T. 636. 

47. N.M.—Sneddon v. Massachu¬ 
setts Protective Ass'n, 39 P.2d 
1023, 1024, 89 N.M. 74, quoting 
Corpus Juris. 

Pa.—Janney v. Scranton Life Ins. 
Co., 178 A. 819, 816 Pa. 200—Per¬ 
ry V. Southern Surety Co., 78 Pa. 
Super. 222. 

Tex.—Southland Life Ins. Co. v. 
Hopkins, Civ.App., 219 S.W. 264, 
reversed on other grrounds, Com. 
App., 244 S.W. 989. 


48. U.S.—Lloyds America v. Fergu¬ 
son, C.C.A.MISS., 116 F.2d 920. 
Ala.—Life & Casualty Ins. Co. v. 
Whitehurst, 148 So. 164, 226 Ala. 
687, denying certiorari Life & 
Casualty Ins. Co. of Tennessee v. 
Whitehurst, 148 So. 162, 26 Ala. 
App. 366. 

Ark.—^National Life & Accident Ins. 
Co. V. Whitfield, 63 S.W.2d 10, 12, 
186 Ark. 198, citing Corpus Juris. 
Qa.—Fokes v. Interstate Life & Ac¬ 
cident Ins. Co., 2 S.B.2d 170, 69 
Ga.App. 680—Sovereign Camp, W. 
O. W., V. .Everett, 199 S.B. 660, 
68 Ga.App. 642—^Metropolitan Life 
Ins. Co. V. Evans, 189 S.B. 369, 
64 Ga.App. 830—^Eminent House¬ 
hold of Columbian Woodmen v. 
Vance, 186 S.B. 391, 63 Ga.App. 
237—Prudential Ins. Co. of Amer¬ 
ica V. Baker, 176 S.E. 134, 49 Ga. 
App. 605. 

Idaho.—^Rollefson v. Lutheran Broth¬ 
erhood, 132 P.2d 758—^Rauert v. 
Loyal Protective Ins. Co. of Bos¬ 
ton, Mass., 106 P.2d 1015, 61 Idaho 
677—Kingsford v. Business Men's 
Assur. Co. of America, 68 P.2d 68, 
67 Idaho 727—^Watkins v. Federal 
Life Ins. Co., 29 P.2d 1007, 64 
Idaho 174. 

Ill.—Scott V. Inter-Insurance Ex¬ 
change of Chicago Motor Club, 186 
N.E. 176, 352 Ill. 572, affirming 
267 IlLApp. 106—^Kroon v. Trav¬ 
elers’ Ins. Co., 7 N.E.2d 936, 290 
IlLApp. 35. 

Ind.—^Prudential Ins. Co. of Amer¬ 
ica V. Bidwell, 8 N.B.2d 123, 103 
Ind.App. 886. 

Ky.—Sun Life Assur. Co. of Canada 
V. Wiley, 79 S.W.2d 937, 268 Ky. 
311. 

La.—Istrouma Mercantile Co. v. 
Northern Assur. Co^, Limited, of 
London, 166 So. 11, 16, 183 Leu 
855, quoting Corpus Juris—^Man- 
hein V. New York Life Ins. Co., 
App., 6 So.2d 918—^Perrodin v. 
Thibodeaux, App., 191 So. 148— 
Chandler v. ^tna Ins. Co., App., 
188 So. 506. 

Me.—^Reliable Furniture Co. v. Un¬ 
ion Safe Deposit & Trust Co. of 
Delaware, 21 A.2d 834, 138 Me. 
87. 

Mich.—Bernadlch v. Bemadich, 288 
N.W. 6, 287 Mich. 187—Kalamazoo 
Auto Sales Co. v. Travelers' Ins. 
Co., 198 N.W. 679, 227 Mich. 74. 
Neb.—^Long v. Railway Mall Ass’n, 
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12 N.W.2a 118, 143 Neb. 949—Peo- 
ny Park v. Security Ins. Co. of 
New Haven, Conn., 289 N.W. 848. 
137 Neb. 604. 

N.J.—^Krieg v. Phoenix Ins. Co. of 
Hartford, Conn., 186 A. 21, 116 N. 
J.Law 467, reversing 180 A. 213, 13 
N.J.Misc. 566—Jablonskl v. Girard 
Fire & Marine Ins. Co. of Phil¬ 
adelphia, 174 A. 689, 113 N.J.Law 
465—Rockmiss v. New Jersey 
Mfrs.* Ass’n Fire Ins. Co., 169 A. 
663, 112 N.J.Law 136. 

N.Y.—MacKay v. Metropolitan Life 
Ins. Co., 8 N.Y.S.2d 776, 255 App. 
Div. 924, reversed on other grounds 
22 N.E.2d 164, 281 N.T. 42. 

R. I.—^Koury v. Providence-Washlng- 
ton Ins. Co., 146 A, 448, 60 R.I. 
118. 

S. C.—S. S. Newell & Co. v. American 
Mut. Liability Ins. Co., 19 S.B.2d 
463. 199 S.C. 326. 

S.D.—Poole V. Sun Underwriters Ins. 
Co. of New York, 274 N.W. 668, 
66 S.D. 422. 

Tex.—McCaleb v. Continental Cas¬ 
ualty Co., 116 S.W.2d 679, 682, 132 
Tex. 66, citing Corpus JtiziSi and 
reversing, Clv.App., 113 S.W.2d 
347—Commercial Standard Ins. Co. 
V. Davis, Civ.App., 136 S.W.2d 794, 
error dismissed 137 S.W.2d 1, 134 
Tex. 487. 

Utah.—^Browning v. Equitable Life 
Assur. Soc. of U. S., 72 P.2d 1060, 
94 UtaJh 532, rehearing denied 80 
P.2d 348, 94 UtaJb 670. 

Va.—^Ayres v. Harleysvllle Mut. Cas¬ 
ualty Co., 2 S.E.2d 808. 172 VcL 388 
—Flannagan v. Northwestern Mut. 
Life Ins. Co., 146 S.B. 363, 162 Va. 
38. 

Wash.—Kane v. Order of United 
Commercial Travelers of America, 
100 P.2d 1036. 3 Wash.2d 866— 
Collins V. Northwest Casualty Co., 
89 P.2d 986, 180 Wash, 347, 97 A. 
L.R. 1235—Guartuity Trust Co. v. 
Continental Life Ins. Co., 294 P. 
685, 169 Wash. 683—Frye v. Pru¬ 
dential Ins. Co. of America, 288 
P. 262, 167 Wash. 88. 

32 C.J. p 1162 note 91—1 C.J. p 414 
note 24. 

The primary purpose of iiuuraaoe 
as respects liberal ooustmotlon of 
policy is to Insure, or to provide for 
indemnity.—Swann v. Atlantic Life 
Ins. Co., 169 S.B. 192, 166 Va. 852. 



§ 297 


INSURANCE 


44 C.J.S. 


which may defeat such purpose or object.49 - 

b. In Favor of One Party in General 

In the absence of ambiguity In an Insurance contractf 
ordinarily neither party thereto can be favored In its 
construction. 

In the absence of ambiguity in an insurance con¬ 
tract, ordinarily neither party thereto can be fa¬ 
vored in its construction.^^ Qn the other hand, if 
the contract contains ambiguities or doubts, the 
construction least favorable to or more strongly 
against, the party who prepared the contract should 
be adopted and it has been held that, where the 
contract contains mutual stipulations, each is to be 
construed favorably to the party entitled to claim 
its benefit.52 


c. In Favor of Insured 

(1) In general 

(2) Limitations of rule 

(1) In General 

A policy or contract of Insurance ordinarily Is to be 
construed liberally in favor of the insured and strictly as 
against the Insurer; or, as more fully stated, If the lan¬ 
guage employed is ambiguous, or there Is doubt or uncer. 
tainty as to its meaning and It Is fairly susceptible of two 
Interpretations, one favorable to the insured and the other 
favorable to the insurer, the former will be adopted. 

It is a cardinal principle of insurance law that 
a policy or contract of insurance is to be construed 
liberally in favor of insured or his beneficiary and 
strictly as against insurer,®^ although, in several 


ReqnlremeiLt of policy tliat la 
merely modal or procedural must be 
given a liberal construction, and In¬ 
surer will not be deemed In such 
matters to have intended to exact 
the impossible. 

Ky.—^Northwestern Mut. Life Ins. 
Co. V. Karneal, 90 S.W.2d 1010, 262 
Ky. 666. 

Mo.—Schoen v. American Nat Ins. 
Co.. 180 S.W.2d 57, affirming, App.. 
167 S.W.2d 423. 

Policy for benefit of third party 

A contract of insurance for benefit 
of third party should be liberally 
construed in favor of object to be 
accomplished, notwithstanding third 
party’s rights are subject to equi¬ 
ties between original parties and 
Judgment creditor of third party is 
in no better position than third 
party.—^Nichols v. Ocean Accident & 
Guarantee Corporation, Ga.App., 27 
S.E.2d 764. 

Marina policy 

Where marine policies designated 
steamship company as insured, con¬ 
templated that steamship company 
as common carrier would taJke on 
itself full liability to cargo owners, 
and bound underwriters to indemni¬ 
fying Insured against that liability, 
ambiguities raised by other clauses 
must be resolved so as to give effect 
to the dominant purpose of the poli¬ 
cies.—Great Lakes Transit Corpora¬ 
tion V. Interstate S. S. Co., Ohio, 67 
S.Ct 915, 301 U.S. 646, 81 L.Ed. 1318, 
reversing, C.C.A., 86 P.2d 740, cer¬ 
tiorari granted 57 S.Ct. 612, 300 U. 
S. 650, 81 L.Ed. 861. 

49. U.S.—^Nleman v. .®tna Life Ins. 
Co., C.C.A.Ohio, 83 P.2d 763— 
Hawkeye Casualty Co. v. Western 
Underwriter’s Ass’n, D.C.Idaho, 58 
F.Supp. 256. 

Cal.—^Raulet v. Northwestern Nat. 

Ins. Co., 107 P. 292, 167 Cal. 213. 
Idaho.—Rollefson v. Lutheran Broth¬ 
erhood, 132 P.2d 768—^Rauert v. 
Loyal Protective Ins. Co. of Bos¬ 
ton, Mass., 106 P.2d 1015, 61 Idaho! 


677—^Klngsford v. Business Men's 
Assur. Co. of America, 68 P.2d 58, 
67 Idaho 727—Watkins v. Federal 
Life Ins. Co., 29 P.2d 1007, 64 
Idaho 174—Sweaney & Smith Co. 
V. St. Paul Fire & Marine Ins. Co., 
206 P. 178, 35 Idaho 803. 

Iowa.—Sargent v. Mechanics’ Ins. Co. 
of Philadelphia, 247 N.W. 267, 216 
Iowa 688. 

Ky.—Fidelity & Casualty Co. of New 
York V. Bynum, 298 S.W. 1080, 
221 Ky. 450. 

Mich.—^Pletrantonio v. Travelers Ins. 
Co. of Hartford, Conn., 276 N.W. 
786, 282 Mich. Ill—Kalamazoo Au¬ 
to Sales Co. v. Travelers’ Ins. Co.» 
198 N.W. 679, 227 Mich. 74. 

Neb.—Murphy v. Travelers Ins. Co., 
2 N.W.2d 676, 141 Neb. 41—Ford 
Hospital V. Fidelity & Casualty 
Co., 183 N.W. 666, 106 Neb. 311. 
Pa.—West V. MacMillan, 152 A. 104, 
301 Pa. 344. 

A harsh and literal oonstruotlon of 
procedural requirements, the effect 
of which would be to Impose im¬ 
possible conditions on insured or to 
deprive him of substantial benefits 
to which he la entitled, will not be 
adopted where a different construc¬ 
tion might reasonably be applied 
more consonant with the declared 
purposes of the contract.—^Woodell 
V. JEtna Life Ins. Co., 199 S.E. 719, 
214 N.C. 496. 

Statutory constrootion not applicable 
The rule that statute requiring 
motor common carrier to give bond 
for protection of passengers and 
public must be strictly construed 
does not apply to construction of 
policy given in lieu of bond.—^Amer¬ 
ican Casualty Co. v. Southern Stages, 
27 S.B.2d 227. 70 Ga.App. 22. 

sa U.S.—^Hill V. Standard Mut. Cas¬ 
ualty Co.. C.C.A.I11.. 110 P.2d 1001. 
Ind.—Shedd v. Automobile Ins. Co., 
196 N.E. 227. 230, 208 Ind. 621, cit¬ 
ing Cofpus Juris. 

Md.—^New England Mut. Life Ins. 
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Co. of Boston, Mass. v. Hurst, 199 
A 822, 174 Md. 596. 

N.H.—^McGinley v. John Hancock 
Mut. Life Ins. Co., 184 A. 593, 88 
N.H. 108. 

N.J.—^Krleg v. Phoenix Ins. Co. of 
Hartford, Conn., 186 A 21, 116 N. 
J.Law 467, reversing 180 A 213^ 
13 N.J.Misc. 566. 

32 C.J. p 1152 note 92. 

51. Ala.—^Life & Casualty Ins. Co., 
V. Whitehurst, 148 So. 164, 226 
Ala. 687, denying certiorari Life 
& Casualty Ips. Co. of Tennessee 
V. Whitehurst, 148 So. 162, 26 Ala. 
App. 866. 

Colo.—^Fritz V. Metropolitan Life 
Ins. Co., 123 P.2d 622, 60 Cal.App. 
2d 670—Paulson v. Industrial Ac¬ 
cident Commission of California, 
112 P.2d 710, 44 Cal.App.2d 611. 
Ind.—Guardian Life Ins. Co. of 
America v. Barry, 10 N.E.2d 614, 
213 Ind. 56, superseding, App., 6. 
N.E.2d 726. 

Me.—Lunt v. Fidelity & Casualty Co. 
of New York, 28 A2d 736, 189 Me. 
218. 

Neb.—Jensen v. Lincoln Hall Ins.. 

Co., 249 N.W. 94, 126 Neb. 87. 

Utah.—Handley v. Mutual Life Ins. 

Co. of New York, 147 P.2d 319. 
Wash.—^Howard v. Hollahan, 48 P- 
2d 230, 182 Wash. 693. 

Policy prepared by insurer see infra 
subdivision o (1) of this section. 
ParUeB seleotlng words with uil- 
oertaln meaning In Insurance con¬ 
tract should bear burden of disad¬ 
vantage caused thereby.—^Brady v. 
Norwich Union Fire Ins. Soc., 188. 
A. 799, 47 R.I. 416. 

52. Ind.—Bhedd v. Automobile Ins. 
Co., 196 N.E. 227, 230, 208 Ind. 621, 
citing Corpus Juris. 

Mo.—Brown v. Railway Pass. Assur. 
Co., 45 Mo. 221. 

53. U.S.—^Aschenbrenner v. U. S. Fi¬ 
delity & Guaranty Co., Cal., 64 S.. 
Ct. 690, 292 U.S. 80, 78 L.Ed. 1187, 
reversing, C.C.A, U. S. Fidelity & 
Guaranty Co. v.. Aschenbrenner, 66. 
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F.2d 976, certiorari granted Asch- 
enbrenner v. U. S. Fidelity & 
Guaranty Co., 54 S.Ct. 229, 290 U. 

S. 622, 78 Li.Ed. 543, and rehearing 
denied 64 S.Ct. 861, 292 U. S. 615, 
78 L.Ed. 1474—Stipclch v. Metro¬ 
politan Life Ins. Co., Or., 48 S.Ct. 
512, 277 U.S. 311, 72 L.Ed. 895. re¬ 
versing, D.C., 8 P.2d 285—^Bull v. 
Sun Life Assur. Co. of Canada, 
C.C.A.I11.. 141 F.2d 456—Sutton v. 
Hawkeye Casualty Co., C.C.A. 
Tenn., 138 P.2d 781—Harris v. Pa¬ 
cific Mut. Life Ins. Co. of Califor¬ 
nia, C.C.A.N.M., 137 F.2d 272— 

Johnson v. Maryland Casualty Co.i 
C.C.A.W1S., 125 F.2d 337, revers¬ 
ing. D.C.. 84 F.Supp. 870—Hill v. 
Standard Mut Ca.sualty Co., C.C.A. 
Ill., 110 F.2d 1001—^Howes v. U. S. 
Fidelity & Guaranty Co., C.C.A. 
Wash.. 73 F.2d 611—Ness v. Mu¬ 
tual Life Ins. Co. of New York, C. 
C.A.N.C., 70 F.2d 59—Penn v. Na¬ 
tional Union Indemnity Co., C.C.A. 
Ala., 68 F.2d 567—Indemnity Ins. 
Co. of North America v. Sloan, C. 
C.AMd., 68 F.2d 222, certiorari de¬ 
nied 64 S.Ct 630. 292 U.S. 625, 78 
L.Ed. 1480—Norwich Union Fire 
Ins. Soc., Limited, of Norwich, 
England, v. Cohn. C.C.A.Okl., 68 
F.2d 42, certiorari denied Norwich 
Union Fire Ins. Soc. v. Cohn, 64 S. 
Ct 440. 291 U.S. 666, 78 L.Ed. 1066 
—The Anthony D. Nichols, D.C.N. 

T. , 49 P.2d 927—St Paul Fire & 
Marine Ins. Co. v. Bachmann, C.C. 
A.W.Va., 49 F.2d 168, certiorari de¬ 
nied 52 S.Ct 31, 284 U.S. 606, 76 
L.Ed. 618, reversed on other 
grounds 62 S.Ct 270, 286 U.S. 112, 
76 L.Ed. 648—^^tna Ins. Co. v. 
Houston Oil & Transport Co., C.C. 
A.Tex., 49 F.2d 121, certiorari de¬ 
nied Houston Oil & Transport Co. 
V. .^tna Ins. Co., 52 S.Ct. 12, 284 

U. S. 628, 76 L.Ed. 635—North Riv¬ 
er Ins. Co. V. Becnel, C.C.A.La., 
33 F.2d 231, certiorari denied 50 
S.Ct 39, 290 U.S. 692, 74 L.Ed. 640 
—Burns v. Bankers* Life Co., D.C. 
Tex., 24 F.2d 714, reversed on oth¬ 
er grounds, C.C.A., Bankers* Life 
Co. V. Burns, 30 F.2d 327—Grant 
Lumber Co. v. North River Ins. 
Co. of New York, D.C.Idaho, 263 
P. 83—^American Indemnity Co. v. 
Carney, D.C.Mo., 64 F.Supp. 273—^ 
Hawkeye Casualty Co. v. Western 
Underwriter's Ass’n, D.C.Idaho, 68 
F.Supp. 266—Glnder v. Harleys- 
ville Mut. Casualty Co., D.C.Pa., 49 
F.Supp. 746, affirmed, C.C.A, 186 
P.2d 216—American Fidelity Co. v. 
Deerfield Valley Grain Co., D.C. 
Vt. 43 F.Supp. 841—^National Life 
Ins. Co. V. Jayne, D.C.Okl., 43 F. 
Supp. 164—^Axt V. London & Lan¬ 
cashire Indemnity Co. of America, 
D.aWis., 42 F.Supp. 1018—Tralnor 

V. Mutual Life Ins. Co. of New 
York, D.aWis., 42 F.Supp. 206— 
Maryland Casualty Co, of Balti¬ 
more V. Sauers, D.C.Pa., 88 F.Supp. 


666—Hinkley v. Penn Mut Life 
Ins. Co. of Philadelphia, D.C.Wash., 
37 F.Supp. 1018—Stewart v. Home 
Life Ins. Co. of New York, D.C. 
Colo., 29 F.Supp. 834, 835, auotlng 
Corpus Juris—^Irwln v. Prudential 
Ins. Co. of America, D.C.Mich., 5 
F.Supp. 882. 

Ala.—Smith v. Penn Mut. Life Ins. 
Co., 14 So.2d 690, 244 Ala. 610— 
Klley V, Pacific Mut. Life Ins. Co., 
186 So. 559, 237 Ala. 263-^ordan*s 
Mut. Aid Ass'n v. Edwards, 166 
So. 780, 232 Ala. 80—Life & Cas¬ 
ualty Ins. Co. of Tennessee v. Tol- 
lison, 134 So. 805, 223 Ala. 78— 
Equitable Life Assur. Soc. of U. 
S. V. Roberts, 145 So. 157, 226 
Ala. 8—Pilgrim Health & Life Ins. 
Co. V. earner, 108 So. 87, 214* Ala. 
408—Southern Ins. Co. v. Wilson, 
108 So. 6, 214 Ala. 873—New 

Brunswick Fire Ins. Co. v. Nichols, 
97 So. 82, 210 Ala. 63—Volunteer 
State Life Ins. Co. v. Davis, App., 
14 So.2d 162, certiorari denied 14 
So.2d 168, 244 Ala. 441—All States 
Life Ins. Co. v. Kelso, 195 So. 460, 
29 Ala.App. 810—^American Nat. 
Ins. Co. V. Hammett, 163 So. 461, 
26 Ala App. 552. 

Arlz.—North British & Mercantile 
Ins. Co. V. San Francisco Securi¬ 
ties Corporation, 249 P. 761, 30 
Arlz. 699. 

Ark.—^Llebe v. Sovereign Camp, W. 
O. W., 170 S.W.2d 870, 205 Ark. 
540—American Fidelity & Casualty 
Co. V. McKee, 130 S.W.2d 12, 198 
Ark. 601—Metropolitan Life Ins. 
Co. V. Harper, 70 S.W.2d 1042, 189 
Ark. 170—Missouri State Life Ins. 
Co. V. Martin, 69 S.W.2d 1081, 188 
Ark. 907—Smith v. Mutual Life 
Ins. Co. of New York. 69 S.W.2d 
874, 188 Ark. 1111—New York Life 
Ins. Co. V. Shivley, 69 S.W.2d 392, 
188 Ark. 1044—Sovereign Camp, 
W. O. W. V. Hardee, 66 S.W.2d 648, 
188 Ark. 642—Pacific Mut Life 
Ins. Co. V. McCombs, 64 S.W.2d 
833, 188 Ark. 52, certiorari denied 
Pacific Mut. Life Ins. Co. of Cal¬ 
ifornia V. McCombs, 64 S.Ct 628, 
292 U.S. 624, 78 L.Ed. 1479—Na¬ 
tional Life & Accident Ins. Co. v. 
Whitfield, 63 S.W.2d 10, 12, 186 
Ark. 198, citing Corpus Juris—Me¬ 
chanics* Ins. Co. V. Inter-Southern 
Life Ins. Co., 43 S.W.2d 81. 184 
Ark. 625—^Franklin Fire Ins. Co. v. 
Butts, 42 S.W.2d 669, 184 Ark. 263 
—^Fowler v. Unionade Life Ins. 
Co., 20 S.W.2d 611, 180 Ark. 140 
—Gibson V, Continental Casualty 
Co., 13 S.W.2d 621, 178 Ark. 1090 
—^National Benev. Soc. v. Harris, 
9 S.W.3d 773, 178 Ark. 24—Amer¬ 
ican Ins. Union v. Rowland, 8 S.W. 
2d 462, 177 Ark. 875-Life & Cas¬ 
ualty Co. V. Ford, 292 S.W. 389, 
172 Ark. 1098—^Mosaic Templars of 
America v. Crook, 280 S.W. 3, 170 
Ark. 474—Southern Surety Co. v. 
Penzel. 264 S.W. 920, 164 Ark. 865. 
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Cal.—^Long v. West Coast Life Ins. 
Co., 104 P.2d 646, 16 Cai.2d 19— 
Henricks v. Metropolitan Life Ins. 
Co., 61 P.2d 1162, 7 Cal.2d 619— 
First Nat. Trust & Savings Bank 
of San Diego v. Industrial Acci¬ 
dent Commission, 2 P.2d 347, 213 
Cal. 322, 78 A-L.R. 1324 —Kautz 
V. Zurich General Accident & Lia¬ 
bility Ins. Co., 300 P. 34, 212 Cal. 
676—^Norton v. Farmers Automo¬ 
bile Inter-Insurance Exchange, 105 
P.2d 136, 40 Cal.App.2d 656—Carl 
Ingalls. Inc., v. Hartford Fire Ins. 
Co., 31 P.2d 414, 137 CaLApp. 741 
—^Nelson v. Washington Fidelity 
Nat. Ins. Co., 27 P.2d 779, 136 Cal. 
App. 731—Granger v. New Jersey 
Ins. Co., 291 P. 698, 108 Cal.App. 
290. 

Del.—^Brooks Transp. Co. v. Mer¬ 
chants’ Mut. Casualty Co., 171 A. 
207, 6 W.W.Harr. 40. 

Fla.—^New York Life Ins. Co. v. 
Bird. 12 So.2d 464, 162 Fla. 632 
—^Kimbal v. Travelers Ins. Co., 10 
So.2d 728, 161 Fla. 786. 

Ga.—^Atlas Assur. Co. v. Lies. 27 S. 
B.2d 791, 793, 70 Ga.App. 162, cit¬ 
ing Corpus Juris—^Fokes v. Inter¬ 
state Life & Accident Ins. Co., 2 
S.E.2d 170, 59 Ga,App. 680—^Pru¬ 
dential Ins. Co. of America v. Ba¬ 
ker, 176 S.E. 134. 49 Ga.App. 605 
—Life Ins. Co. of Virginia v. Wil¬ 
liams, 172 S.E. 101, 48 Ga.App. 10 
—^Farmers' Mut. Co-Op. Fire Ins. 
Co. V. Kilgore, 147 S.E. 726, 39 Ga. 
App. 628. 

Idaho.—Watkins v. Federal Life Ins. 
Co., 29 P.2d 1007, 54 Idaho 174. 

Ill.—Lenkutls v. New York Life Ins. 
Co., 28 N.E.2d 86. 374 Ill. 136, af¬ 
firming 23 N.B.2d 680, 301 Ill.App. 
368—Weinlhger v. Metropolitan 
Fire Ins. Co., 196 N.E. 420, 359 HI. 
684, 98 A.L.R. 169—Midwest Dairy 
Products Corporation v. Ohio Cas¬ 
ualty Ins. Co. of Hamilton, Ohio, 
190 N.E. 702, 356 Ill. 389, revers¬ 
ing 272 Ill.App. 1—Anderson v. In¬ 
ter-State Business Men’s Accident 
Ass’n of Des Moines, Iowa, 188 N. 
B. 844, 354 Ill. 688—Treolo v. Iro¬ 
quois Auto Ins. Underwriters, 180 
N.E. 676, 348 Ill. 93—Mack v. Liv¬ 
erpool & London & Globe Ins. Co., 
160 N.E. 222, 829 Ill. 168, 67 A.L. 
R. 1039—Sally Chain Stores v. Ace 
Bonded Carriers, 30 N.E.2d 966, 307 
IlLApp. 644—Sturmer v. Travelers 
Ins. Co.. 279 IlLApp. 607—Kelley 
V. United Benefit Life Ins. Co., 275- 
I11.APP. 112—Great Northern Life 
Ins. Co. V. Federal Life Ins. Co., 
260 IlLApp. 369—Irvin v. Metro- 
politan-Hlbemia Fire Ins. Co.-, 247 
IlLApp. 662—Goetz v. Continental 
Casualty Co., 246 IlLApp. 860— 
Nalty V. Federal Casualty Co., 
245 IlLApp. 180—Ferry v. National 
Motor Underwriters, 244 IlLApp. 
241—^Konstantelos v. Great Ameri¬ 
can Casualty Co., 241 IlLApp. 283— 
Watson V. Security Ins. Co., 234 
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New York, 67 S.Ct. 432, 300 U.S. 
646, 81 L.E(L 859—U. S. Fidelity & 
Guaranty Co. v. Guenther, Ohio, 50 
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31 F.2d 919, certiorari granted 60 
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Employers' Reinsurance' Corpora¬ 
tion, C.C.A.N.Y., 64 F.2d 36— 

Southern Surety Co. v. MacMillan 
Co., C.C.A.Okl.. 58 F.2d 641, certio¬ 
rari denied Southern Surety Co. 
of New York v. MacMillan, 63 S. 
Ct 18, 287 U.S. 617, 77 L.Ed. 636 
—^New York Life Ins. Co. v. Gus¬ 
tafson. C.C.A.Pa., 66 F.2d 236, 82 
A.L.R. 729, affirming, D.C., Gus¬ 
tafson V. New York Life Ins. Co., 
56 F.2d 235—Gorman v. Fidelity & 
Casualty Co. of New York, C.C.A. 
Mo., 56 F.2d 4—^Harvey v. Union 
Central Life Ins. Co., C.C.A.S.C.. 
45 P.2d 78, certiorari denied Union 
Central Life Ins. Co. v. Harvey, 
61 S.Ct 353. 283 U.S. 829, 75 L. 
Ed. 1442—Queen Ins. Co. of Amer¬ 
ica V. Meyer Milling Co., C.C.A. 
Mo., 43 F.2d 885—Globe & Rutgers 
Fire Ins. Co. v. Baylen St Wharf 
Co., C.C.A.Fla., 38 F.2d 197—Com¬ 
mercial Union Assur. Co., Limited, 
of London, v. Jass, C.C.A.Ga., 36 
F.2d 9, certiorari denied 60 S.Ct 
410, 281 U.S. 768, 74 L.Ed. 1168— 
Business Men's Assur. Co. of 
America v. Campbell, C.C.A.M 0 ., 32 
F.2d 996, affirming, D.C., Campbell 

V. Business Men's Assur. Co., 31 

F.2d 571, and certiorari denied 
Business Men's Assur. Co. v. 
Campbell, 50 S.Ct 40, 280 U.S. 694, 
74 L.Ed. 642—Gits v. New York 
Life Ins. Co.. C.C.A.I11., 32 F.2d 
7, certiorari denied New York Life 
Ins. Co. V. Gits, 60 S.Ct 24, 280 
U.S. 564, 74 L.Bd. 618—Minnesota 
Mut. Life Ins. Co. v. Marshall, C.C. 
A.N.D., 29 F.2d 977, certiorari de¬ 
nied 49 S.Ct 347, 279 U.S. 861, 73 
L.Ed. 994—Continental Ins. Co. of 
City of New York v. Fortner, C. 
C.A.Ky.. 25 F.2d 398—Missouri 
State Life Ins. Co. v. Guess, C.C. 
A,S.C., 17 P.2d 460—^Employer’s 

Liability Assur. Corporation, Lim¬ 
ited. of London, England v. Port¬ 
land Electric Power Co., C.C.A. 
Or., 16 P.2d 976—Globe & Rutgers 
Fire Ins. Co, v. Winter Garden Co., 
C.C.A.N.Y., 9 F,2d 227, certiorari 
denied 46 S.Ct 362, 270 U.S. 664, 
70 L.Ed. 782—Ginder v. Harleys- 


vllle Mut. Casualty Co., D.C.Pa., 
49 F.Supp. 745, affirmed, C.C.A., 
136 F.2d 215—Provident Trust Co. 
V. National Surety Co., D.C.Pa., 44 
F.Supp. 614—^Lumbermens Mut. 
Casualty Co. v. Pulslfer, D.C.Me., 
41 F.Supp. 249—^Reynolds Metals 
Co. V. Insurance Co. of State of 
Pennsylvania, D.C.Ky., 41 F.Supp. 
129—^Maryland Casualty Co. v. 
Scharlack, D.C.Tex., 31 F.Supp. 
931, affirmed, C.C.A., 116 F.2d 719 
—Cross V. Maryland Casualty Co., 
D.C.Tex., 30 F.Supp. 925, reversed 
on other grounds, C.C.A., Mary¬ 
land Casualty Co. v. Cross, 112 
F.2d 68, certiorari denied Cross v. 
Maryland Casualty Co., 61 S.Ct. 
141, 311 U.S. 701, 85 L.Ed. 466— 
Maryland Casualty Co. v. Aguayo, 
D.aCal., 29 F.Supp. 661—Aird v. 
.^tna Life Ins. Co., D.C.Tex., 27 
F.Supp. 141, affirmed, C.C.A., .ffltna 
Life Ins. Co. V. Aird, 108 F.2d 136, 
126 A.L.R. 1436—^Dorman v. John 
Hancock Mut. Life Ins. Co. of Bos¬ 
ton, Mass.; D.C.Cal., 26 F.Supp. 889 
—^Penn Mut Life Ins. Co. v. For- 
cier, D.C.M 0 ., 24 F.Supp. 851, af¬ 
firmed, C.C.A.. 103 F.2d 166, certio¬ 
rari denied 60 S.Ct 86, 308 U.S. 
671. 84 L.Ed. 479—New York Life 
Ins. Co. V. Malloy, D.C.N.H, 21 
F.Supp. 1001, reversed on other 
grounds, C.C.A., Malloy v. New 
York Life Ins. Co., 108 F.2d 439, 
certiorari denied New York Life 
Ins. Co. V. Malloy, 60 S.Ct. 86, 
308 U.S. 672, 84 L.Bd. 480—Na¬ 
tional Exchange Bank & Trust Co. 
of Steubenville v. New York Life 
Ins. Co., D.C.Pa., 19 F.Supp. 790— 
Parmer v. U. S. Fidelity & Guar¬ 
anty Co., D.C.Ala.., 11 F.Supp. 642 
—^Federal Intermediate Credit 
Bank of Baltimore v. Globe & 
Rutgers Fire Ins. Co., D.C.Md., 7 
F.Supp. 66—St. Paul Fire & Ma¬ 
rine Ins. Co. V. Ruddy, C.C.A.Neb., 
299 F. 189—Cedergren v. Massa¬ 
chusetts Bonding & Insurance Co., 
C.C.A.Minn., 292 P. 6. 

Ala.—John Hancock Mut Life Ins. 
Co. V. Schroder. 180 So. 327. 236 
Ala. 666—^Volunteer State Life Ins. 
Co. V. Weaver, 167 So. 268, 232 Ala^ 
224—^Protective Life Ins. Co. v. 
Hale, 161 So. 248. 230 Ala. 323— 
McGifford V. Protective Life Ins. 
Co., 161 So. 349, 351. 227 Ala. 688. 
citing Corpus Juris —^New York 
Life Ins. Co. v. Torrance, 141 So. 
647, 224 Ala. 614—Louis Plzitz 

Dry Goods Co. v. Fidelity & De¬ 
posit Co. of Maryland, 136 So. 800, 
801, 223 Ala. 385, citing Corpus Ju¬ 
ris— Southern Life & Health Ins. 
Co. V-, Drake, 117 So. 402, 217 Ala. 
601, granting certiorari 117 So. 
401, 22 Ala.App. 494—Mutual Life 
Ina Co. of New York v. Barrett. 
110 So. 276, 216 Ala. 142—Ellis v. 
New York Life Ins. Co., 106 So. 
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689, 214 Ala. 166—All States Life 
Ins. Co. V. Kelso, 195 So. 460, 29 
Ala.App. 310. 

Ariz.—^New York Life Ins. Co. v. 
Hunter, 138 P.2d 414, 60 Arlz. 416 
— A, J. Bayless Markets v. Ohio 
Casualty Ins. Co., 104 P.2d 146, 
55 Ariz. 530—Equitable Life As- 
sur. Soc. of U. S. V. Boyd, 76 P.2d 
752, 51 Ariz. 308—^Peterson v. Hud¬ 
son Ins. Co., 15 P.2d 249, 251, 41 
Ariz. 31, citing Corpus Taxis— 
Young V. Northwestern Mut, Life 
Ins. Co. of Milwaukee, Wis., 12 
P.2d 285. 40 Ariz. 340—Equitable 
Life Assur. Soc. of U. S. v. Pettid, 
11 P.2d 833, 837, 40 Ariz. 239. cit¬ 
ing Corpus Toils —^Pacific Mut. Life 
Ins. Co. of California v. Young, 
9 P.2d 188, 40 Ariz. 1. 

Ark.—Life & Casualty Ins. Co. of 
Tennessee v. Kinney, 177 S.W.2d 
768, 770, citing Corpus Toils— 

Travelers Protective Ass'n of 
America v. Sherry, 94 S.‘W.2d 713, 
192 Ark. 763—Wolff v. National 
Liberty Ins. Go. of America, 83 
S.W.2d 836, 191 Ark. 146—Martin 
V. Mutual Life Ins. Co. of New 
York, 71 S.W.2d 694, 189 Ark. 291 
—McDaniel v. Missouri State Life 
Ins. Co., 61 S.W.2d 981. 186 Ark. 
1160—Gilbert v. Life & Casualty 
Go. of Tennessee, 46 S.W.2d 807, 
185 Ark. 256—^iSStna Life Ins. Co. 
V. Spencer. 32 S.W.2d 310, 182 Ark. 
496—Missouri State Life Ins. Co. 
V. Cranford, 267 S.W. 66, 161 Ark. 
602, 31 A.L.B. 93. 

Cal.—^American Bldg. Maintenance 
Co. V. Indemnity Ins. Co. of North 
America, 7 P.2d 305, 214 Cal. 608 
—^Bachman v. Independence In¬ 
demnity Co., 6 P.2d 943, 214 Cal. 
529—^Woodman v. Pacific Indemni¬ 
ty Co.. 91 P.2d 898, 33 Cal.App.2d 
321—Greenberg v. Continental 
Casualty Co., 76 P.2d 644, 24 Cal. 
App.2d 606—Jackson v. Washing¬ 
ton Nat. Ins. Co., 66 P.2d 1264, 
13 Cal.App.2d 264—Butterfield 
Const. Co. V. Federal Land Value 
Ins. Co., 41 P.2d 958, 6 Cal.App.2d 
16—^Housh V. Pacific States Life 
Ins. Co., 37 P.2d 741, 2 Cal.App. 
2d 14—Cark v. Policyholders’ Life 
Ins. Ass’n. 32 P.2d 653, 138 Cal. 
App. 605—Clark v. Industrial Acci¬ 
dent Commission of California, 19 
P.2d 44, 129 Cal.App. 636—Withe- 
row V. United American Ins. Co. of 
Pennsylvania, 281 P. 668, 101 Cal. 
App. 334—Pacific Employers’ Ins. 
Co. V. Arenbrust, Parahan & Lor- 
an, 269 P. 121, 85 Cal.App. 263— 
Meyerstein v. Great American Ins. 
Co.. 255 P. 220, 82 Cal.App. 131. 

Colo.—^Denton v. Prudential Ins. Co. 
of America, 67 P.2d 77, 100 Colo. 
293—^Home Ins. Co. of New York 
V. Denver Western Baseball Co., 
257 P. 265, 82 Colo. 86. 

Conn.—^Porto v. Metropolitan Life 
Ins. Cp., 180 A. 289, 120 Conn. 296 
—^Morehouse v. Employers* Liabil¬ 


ity Assur. Corporation, of London, i 

*- England, 177 A. 668, 119 Conn. 416 
—^Rinaldi v. Prudential Ins. Co. 
of America, 172 A. 777, 118 Conn. 
419—Tomasettl v. Maryland Casu¬ 
alty Co., 169 A. 64, 117 Conn. 606 
—Elberton Cotton Mills v. Indem¬ 
nity Ins. Co. of North America, 145 
A. 83, 108 Conn. 707, 62 A.L.H. 926 
—^Komroff v. Maryland Casualty 
Co., 135 A. 388, 105 Conn. 402, 54 
A.L.R. 463. 

D.C.—^Pennsylvania Indemnity Fire 
Corporation v. Aldridge, 117 P.2d 
774. 73 App.D.C. 161, 138 A.L.R. 
914. 

Fla.—^National Casualty Co. v. Zmi- 
Jewskl. 196 So. 687, 143 Fla. 285— 
Prudential Ins. Co. of America v. 
Prescott, 176 So. 876, 130 Fla. 11 
—^Price V. Prudential Ins. Co. of 
America. 124 So. 817, 98 Fla. 1044. 

C3-a.—^Home v. Life & Casualty Ins. 
Co. of Tennessee, 7 S.E.2d 407, 62 
Ga.App. 21—^Fokes v. Interstate 
Life & Accident Ins. Co., 2 S.E.2d 
170, 59 Ga.App. 680—^Metropolitan 
Life Ins. Co. v. Benton, 192 S.E. 
520, 56 Ga.App. 298—^Metropolitan 
Life Ins. Co. v. Evans, 189 S.E. 
369, 64 Ga.App. 830—Life & Cas¬ 
ualty Ins. Co. V. Smith, 187 S.E. 
288, 53 Ga.App. 838—^Hodges v. 
Planters* & People*s Mut. Fire 
Ass*n of Georgia, 139 S.E. 362, 37 
Ga.App. 208—^Insurance Co. of 
North America v. Samuels, 120 S. 
E. 444, 31 Ga,App. 268. 

Idaho.—^Kingsford v. Business Men*s 
Assur. Co. of America, 68 P.2d 58, 
67 Idaho 727—^Maryland Casualty 
Co. V. Boise Street Car Co., 11 P. 
2d 1090, 52 Idaho 133—Sant v. 
Continental Life Ins. Co. of St. 
Louis, Mo., 291 P. 1072, 49 Idaho 
691. 

Ill.—^Mammina v. Homeland Ins. Co. 
of America, 21 N.E.2d 726, 371 Ill. 
656, reversing 17 N.B.2d 264, 297 
Ill.App, 636—Midwest Dairy Prod¬ 
ucts Corporation v. Ohio Casualty 
Ins. Co. of Hamilton, Ohio, 190 
N.E. 702, 856 Ill. 389, reversing 272 
IlLApp. 1—Stewart v. Guarantee 
Trust Life Ins. Co., 58 N.B.2d 476. 
321 IlLApp. 688—Domino v. Na¬ 
tional Casualty Co., 52 N.E.2d 837. 
321 IlLApp. 306—Wade v. Victory 
Mut. Life Ins. Co., 46 N.E.2d 202, 
316 IlLApp. 454—Brookson Dis¬ 
tillers V. U. S, Casualty Co., 42 N. 
E.2d 870, 315 IlLApp. 285—Hashin- 
ski V. Travelers Casualty Ins. Co., 
38 N.E,2d 362, 312 IlLApp. 260— 
Boal V. John Hancock Mut. Life 
Ins. Co., 27 N.E.2d 565, 305 Ill. 
App. 663—0*Rourke v. Prudential 
Ins. Co. of America, 13 N.E.2d 287, 
294 IlLApp. 30—Williamson v. 
American Ins. Union, 1 N.E.2d 541, 
284 IlLApp. 160—Hamson v. Trav¬ 
elers* Ins. Co., Hartford, Conn., 274 
IlLApp. 80—^McGrahan v. Public 
Indemnity Co., 269 IlLApp. 361— 
York v. Central Illinois Mut. Re¬ 
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lief Ass’n, 256 IlLApp. 8, afiirmed 
173 N.E. 80, 340 Ill. 695—Zolla v. 
Employers* Liability Assur. Corpo¬ 
ration, Limited, of London, Eng¬ 
land, 261 IlLApp. 197—Goetz v. 
Continental Casualty Co.. 245 Ill. 
App. 850—^Nalty v. Federal Casual¬ 
ty Co., 246 IlLApp. 180—Vollrath 

V. Central Life Ins. Co. of Illinois, 
243 IlLApp. 181—Feigenbaum v. 
^tna Casualty & Surety Co., 240 
IlLApp. 602. 

Ind.—Masonic Acc. Ins. Co. v. Jeujk- 
son, 164 N.E. 628, 200 Ind. 472, 61 
A.L.R. 840—^Atkinson v. Indiana 
Nat. Life Ins. Co., 143 N.E. 629, 
194 Ind. 663, transferred, see 182 
N.E. 268. 76 Ind.App. 344—Equita¬ 
ble Life Assur. Soc. of U. S. v. 
Neff, 10 N.E.2d 307, 104 Ind.App. 
62—Federal Life Ins. Co. of Chi¬ 
cago, Ill. V. Bower. 198 N.E. 104, 
102 Ind.App. 66—Federal Life Ins. 
Co. V. Bolinger, 193 N.E. 681, 100 
Ind.App. 222—Stoddard v. Bankers’ 
Life Co., 190 N.E. 628, 100 Ind. 
App. 65—^Murphey v. Inter-Ocean 
Casualty Co., 186 N.E. 902. 98 Ind. 
App. 668—U. S. Fire Ins. Co. of 
New York v. Banks of Wabash, 
180 N.E. 765, 95 Ind.App. 100— 
Fidelity Health & Accident Co. v. 
Holbrook, 169 N.E. 57, 96 Ind.App. 
467, rehearing denied 170 N.E. 346, 
96 Ind.App. 467. 

Iowa.—McCann v. Iowa Mut. Liabili¬ 
ty Ins. Co. of Cedar Rapids. 1 N.W. 
2d 682, 231 Iowa 509—Brush v. 
Washington Nat. Ins. Co., 299 N. 

W. 403, 404, 280 Iowa 872, citing 
Corpus Tnrls—^Prusiner v. Massa¬ 
chusetts Bonding & Insurance Co., 
266 N.W. 919, 221 Iowa 572—Wil¬ 
son V. Equitable Life Ins. Co., 262 
N.W. 626, 220 Iowa 321—Kantor 

V. New York Life Ins. Co., 268 N. 

W. 769, 219 Iowa 1006—Carpenter 
V. Iowa State Traveling Men’s 
Ass’n, 240 N.W. 639, 213 Iowa 1001 
—Mochel V. Iowa State Traveling 
Men’s Ass’n, 213 N.W. 259, 203 
Iowa 623, 61 A.L.R. 1327—Crowe 
V. Merchants' Life & Casualty 
Co., 209 N.W. 406, 202 Iowa 43. 

Kan.—Spence v. New York Life Ins. 
Co., 118 P.2d 514, 154 Kan. 379, 137 
A.L.R. 753—Sebal v. Columbian 
Nat. Life Ins. Co., 68 P.2d 1108, 
144 Kan. 266—Tripp v. U. S. Fire 
Ins. Co. of New York, 44 P.2d 236, 
238, 141 Kan. 897, citing Corpus 
Turls—Samson v. U. S. Fidelity & 
Guaranty Co., 289 P. 427, 181 Kan. 
69—^Hoskins v. North American 
Acc. Ins. Co., 256 P. 981, 123 Kan. 
731. 

Ky.—John Hancock Mut. Life Ins. 
Co. V. Tabb, 117 S.W.2d 687, 273 
Ky. 649—^Rhode Island Ins. Co. v. 
Wurtman, 98 S.W.2d 29, 265 Ky. 
835—^Federal Life Ins. Co. v. Si- 
vels, 76 S.W.2d 608, 266 Ky. 620 
—Federal Union Life Ins. Co. of 
Cincinnati, Ohio v. Riche 3 r*s Adm’x, 
76 S.W.2d 767, 266 Ky. 262—Inter- 
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Southern Life Ins. Co. v. Foster. 
58 S.W.2d 665. 248 Ky. 481—-Mira¬ 
cle V. New York Underwriters* 
Ins. Co.. 44 S.W.2d 280. 241 Ky. 406 
—^Llfe & Casualty Ins, Co. of Ten¬ 
nessee y. Metcalf. 42 S.W.2d 909. 
240 Ky. 628—^Insurance Co. of 
North America v. Cheathem, 299 
S.W. 545. 221 Ky. 668—Hagrman v. 
Equitable Life Assur. Soc. of U. 
S.. 282 S.W. 1112. 214 Ky. 66. 

La.—^American Mfg. Corporation v. 
National Union Fire Ins. Co. of 
Pittsburgr. Pa.. 14 So.2d 430, 203 
La. 515—^Muse v. Metropolitan 
Life Ins. Co.. 192 So. 72. 193 La. 
605. 125 A.L.R 1075. afflrmlngr. 
App.. 191 So. 686—Helman v. Pan 
American Life Ins. Co.. 166 So. 
196. 183 La, 1046—Bernier v. Pa¬ 
cific Mut. Life Ins. Co. of Cali¬ 
fornia, 139 So. 629, 173 La, 1078, 
88 A.L.R. 765. affirming Leldengrer 
y. Pacific Mut. Life Ins. Co. of 
California, 135 So. 85. 18 La.App. 
348—^Beard y. Peoples Industrial 
Life Ins. Co. of Louisiana, App., 

5 So.2d 340—Olano v. Leathers. 
App.. 2 So.2d 486—Perrodln y. Thi¬ 
bodeaux. App., 191 So. 148—^Allison 
y. ^tna Life Ins. Co., App.. 158 
So. 389, modified on other grrounds. 
Sup., 161 So. 646—Brown y. Life 

6 Casualty Ins. Co. of Tennessee, 
App., 146 So. 332—Reed y. Fidel-j 
ity & Guaranty Fire Corporation 
of Baltimore, Md., 136 So. 767, 17 
La,App. 667—^Brown v. Union In¬ 
demnity Co., 2 La,App. 505, an¬ 
nulled on other grrounds 105 So. 
918, 169 La, 641. 

Me.—^Poisson y. Travelers Ins. Co., 
31 A.2d 233, 139 Me. 365—Johnson 
y. American Automobile Ins. Co., 
161 A. 496, 131 Me. 288. 

Md.—John Hancock Mut. Life Ins. 
Co. of Boston y. Plummer. 28 A. 
2d 856, 181 Md. 140. 

Mass.—^Palumba v. Metropolitan Life 
Ins. Co.. 5 N.E.2d 836, 296 Mass. 
358. 

Mich.—Woznlak v. John Hancock 
Mut. Life Ins. Co. of Boston, 
Mass., 286 N.W. 99. 288 Mich. 612 
—^Hallock V. Income Guaranty Co., 
269 N.W. 133, 270 Mich. 448—Boe- 
sky Bros. Twelfth St Corporation 
V, U. S. Fidelity ■& Guaranty Co., 
255 N.W. 307, 267 Mich. 628— 
School Dist No. 7, Keeler Tp. v. 
Farmers' Mut Fire Ins. Co. of 
Dowagiac. Mich., 239 N.W. 866, 256 
Mich. 515. 

Minn.—^Maze t. Equitable Life Ins. 
Co. of Iowa, 246 N.W. 787, 188 
Minn. 189. 

Miss.—^New York Life Ins. Co. v. 
Blaylock. 110 So. 432, 144 Miss. 
541. 

Mo.—Cleaver v. Central States Life 
Ins. Co., 142 S.W.2d 474, 346 Mo. 
648. 129 A.L.R. 1094—^Tomnitz v. 
Employers* Liability Assur. Cor¬ 
poration, Limited, of London. Eng¬ 
land, 121 S.W.2d 745, 343 Mo. 821 


—Soukop v. Employers* Liability 
Assur. Corporation. Limited, of 
London, England, 108 S.W.2d 86, 
341 Mo. 614, 112 A.L.R. 149—State 
ex rel. Ocean Accident & Guaran¬ 
tee Corporation y. Hostetter, 108 
S.W.2d 17, 341 Mo. 488—Heald v. 
Mtna. Life Ins. Co. of Hartford, 
Conn., 104 S.W.2d 379, 340 Mo. 
1148, affirming, App., 90 S.W.2d 797 
—State ex rel. Metropolitan Life 
Ins. Co. v. Allen, 85 S.W.2d 469, 
337 Mo. 625, denying quashal of 
opinion Kane v. Metropolitan Life 
Ins. Co., 73 S.W.2d 826. 228 Mo. 
App. 649—^Henderson v. Massachu¬ 
setts Bonding & Insurance Co., 84 
S.W.2d 922, 924. 337 Mo. 1, citing 
Corpus Juris —State ex rel. Ameri¬ 
can Surety Co. of New York v. 
Haid. 30 S.W.2d 100. 325 Mo. 949. 
quashing certiorari Wells ton Trust 
Co. v. American Surety Co. of New 
York, 14 S.W.2d 23. 224 Mo.App. 
241—Block v. U. S. Fidelity & 
Guaranty Co. of Baltimore, Md., 
290 S.W. 429, 316 Mo. 278—Swan¬ 
son v. Georgia Casualty Co., 287 
S.W. 466, 315 Mo. 1007—Fields v. 
Pyramid Life Ins. Co. of Topeka, 
Kan., App., 169 S.W.2d 111, trans¬ 
ferred, see, Sup., 176 S.W.2d 281— 
Conigllaro y. Societa Operala D1 
Mutuo Soccorso San Gulseppe, 
App., 157 S.W.2d 237—Stalion v. 
Metropolitan Life Ins. Co., 119 S. 
W.2d 30, 232 Mo.App. 467—^Dobson 
y. American Central Life Ins. Co., 
App., 112 S.W.2d 148—^Bvans v. 
Equitable Life Assur. Soc. of U. S., 
App., 109 S.W.2d 380—Gasperlno 
y. Prudential Ins. Co. of America, 
App., 107 S.W.2d 819, opinion 
quashed on other grounds State 
ex rel. Prudential Ins. Co. of 
America v. Shain, 127 S.W.2d 675, 
344 Mo. 623—Salomons v. Pruden¬ 
tial Ins. Co. of America, App., 103 
S.W.2d 606—^Wlnkelmann v. Cen¬ 
tral States Life Ins. Co., 101 S.W. 
2d 736, 281 Mo.App. 501-Hale v. 
Central Mfrs. Mut. Ina Co., App., 
93 S.W.2d 271—^Rodefer v. Grange 
Mut. Ins. Co. of Lewis County, 
App., 91 S.W.2d 112—Bank of Con¬ 
ception of Clyde v. American 
Bonding Co. of Baltimore, 89 S.W. 
2d 654, 230 Mo.App. 64—Koch v. 
Menaugh, 84 S.W.2d 383, 231 Mo. 
App. 1036—Hall y. Federal Life 
Ins. Co., App., 71 S.W.2d 762— 
Klngsland v. Missouri State Life 
Ins. Co., 66 S.W.2d 959, 228 Mo. 
App. ^198, followed in Adair v. 
Missouri State Life Ins. Co., App., 
66 S.W.2d 982—Newbill v. Un¬ 
ion Indemnity Co., App., 60 S> 
W.2d 668—^Daly v. Sovereign Camp, 
W. O. W., App., 66 S.W.2d 748— 
Kimbrough y. National Protective 
Ins. Ass'n, 35 S.W.2d 654, 226 Mo. 
App. 913—^Paul y. Fidelity & Casu¬ 
alty Co. of New York, App., 34 
S.W.2d 978—^Mackay v. Common¬ 
wealth Casualty Co., 84 S.W.2d 564, 
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224 Mo.App. 1100—^Arms v. Fasz- 
holz, App., 32 S.W.2d 781—Robin¬ 
son v. Commonwealth Casualty Co., 
27 S.W.2d 49, 224 Mo.App. 969— 
Xjauphelmer y. Massachusetts Mut. 
Life Ina Co., 24 S.W.2d 1H)58, 224 
Mo.App. 1018—Berlau v. Metropoli¬ 
tan Life Ins. Co., 24 S.W.2d 686, 
224 Mo.App. 938—^Hampe v. Metro¬ 
politan Life Ins. Co., App., 21 S.W. 
2d 926—Watson v. Commonwealth 
Life & Accident Ins. Co., App., 17 
S.W.2d 670—Fuchs v. Connecticut 
Fire Ins. Co. of Hartford, App., 
290 S.W. 456. 

Mont.—^Park Saddle Horse Co. v. 
Royal Indemnity Co., 261 P. 880, 
81 Mont. 99. 

Neb.—Schultz v. John Hancock Mut. 
Life Ins. Co., 280 N.W. 165, 134 
Neb. 886—^Woods v. Central States 
Life Ins. Co. of St. Louis, Mo., 271 
N.W. 850, 182 Neb. 261—Schollman 
V. Prudential Ins. Co. of America, 
266 N.W. 75. 130 Neb. 662—Morse 
y. General American Life Ins. Co., 
263 N.W. 676, 130 Neb. 87—Ham¬ 
blin y. Equitable Life Assur. Soc. 
of U. S., 248 N.W. 397, 124 Neb. 
841—Woodring v. Commercial Cas¬ 
ualty Ins. Co. of Newark, N. J., 
241 N.W. 286, 122 Neb. 734—Coad 
y. London Assur. Corporation, 227 
N.W. 926, 119 Neb. 188. 

N.J.—Crown Fabrics Corporation v. 
Northern Assur. Co., 10 A2d 750, 
124 N.J.Law 27—Fleming v. Con¬ 
necticut General Ins. Co., 181 A. 
186, 116 N.J.Law 6—Clott v. Pru¬ 
dential Ins. Co. of America, 175 A 
203, 114 N.J.Law 18. affirmed 178 A 
747, 116 N.J.Law 114—Lower v. 
Metropolitan Life Ins. Co., 168 A 
592, 111 N.J.Law 426, reversing 
163 A 233, 10 N.J.Misc. 1236— 
Kordulak v. Prudential Ins. Co. of 
America, 190 A 825, 15 N.J.Misc. 
242—^Wanner v. Columbia Casualr 
ty Co., 147 A 196, 7 N.J.Misc. 763. 

N.M.—Gendron v. Calvert Fire Ina 
Co., 148 P.2d 462, 47 N.M. 848— 
National Mut. Savings & Loan 
Ass'n y. Hanover Fire Ins. Co. of 
City of New York, 63 P.2d 641. 
643, 40 N.M. 44, quoting Ooxpns Jo- 
xls. 

N.Y.—Gerka v. Fidelity & Casualty 
Co. of New York, 167 N.E. 169. 
261 N.Y. 61, modifying 281 N.Y. 
S. 819, 226 App.Dlv. 686—Killian 
y. Metropolitan Life Ins. Co., 166 
N.B. 798, 261 N.Y. 44, 64 AL.R. 
956, affirming 232 N.Y.S. 280, 225 
App.Dlv. 781, reversing 230 N.Y.S. 
726, 132 Mlsc. 892—^Marcus v. U. 
S. Casualty Co., 162 N.E. 571, 249 
N.Y. 21, reversing 226 N.Y.S. 861. 
223 App.Dlv. 702—^Ira S. Bushey & 
Sons V. American Ins. Co., 142 N. 
B. 840, 237 N.Y. 24, affirming 199 
N.Y.S. 929, 206 App.Dlv. 716, and 
reargument denied 148 N.E. 782, 
287 N.Y, 586—Grand Union Co. v* 
General Accident Fire & Life As¬ 
sur. Corporation, 4 N.Y.S;2d 704. 
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254 App.Div. 274, affirmed 18 N.E. 
2d 88, 279 N.Y. 638—Shaw v. Cit¬ 
izens’ Casualty Co., 278 N.Y.S. 158, 
241 App.Div. 899—^Arlco v. Pruden¬ 
tial Ins. Co. of America, 271 N.Y.S. 
241, 241 App.Dlv. 826—Shapiro v. 
Metropolitan Life Ins. Co., 272 N. 
Y.S. 401, 161 Mlsc. 707—Hewit 
Pharmacies v. ^tna Life Ins. Co., 
266 N.Y.S. 290, 148 Mlsc. 663, af¬ 
firmed 270 N.Y.S. 1009. 241 App. 
Div. 781, affirmed 196 N.B. 673, 267 
N.Y. 31, 104 A.L.R. 1086—Kocak 
V. Metropolitan Life Ins. Co., 258 
N.Y.S. 937, 144 Mlsc. 422, affirmed 
263 N.Y.S. 283, certified question 
answered 264 N.Y.S. 973, 239 App. 
Div. 865, affirmed 189 N.B. 677, 
263 N.Y. 518—Leslie Apartments 
V. Title Guarantee & Trust Co., 42 
N.Y.S.2d 686. 

N.C.—Felts V. Shenandoah Life Ins. 
Co.. 19 S.E.2d 269, 221 N.C. 148— 
Conyard v. Life & Casualty Ins. 
Co. of Tennessee, 168 S.B. 835, 204 
N.C. 606—Jolley v. Jefferson Stand¬ 
ard Life Ins. Co., 164 S.B. 400. 199 
N.C. 269—^Bennett v. Provident 
Fire Ins. Co., 151 S.B. 98, 198 N.C. 
174, 72 A.L.R. 276. 

Ohio.—Stuhlbargr v. Metropolitan 
Life Ins. Co., 55 N.B.2d 640. 143 
Ohio St. 390—Greulich v. Monnln, 
60 N.B.2d 310, 142 Ohio St. 118, af¬ 
firming', App., 45 N.B.2d 212—Cope- 
lin-Mohn, Inc., v. Buckeye Union 
Casualty Co., 20 N.B.2d 713, 135 
Ohio St 287—^Hudson Ins. Co. v. 
Yameen, 181 N.B. 895, 124 Ohio 
St 64^—Great American Mut. In- 
demn-ity Co. v. Jones, 144 N.B. 696, 
111 Ohio St. 84, 85 A.L.R 1023— 
Commonwealth Casualty Co. v. 
Spohn, 165 N.B. 649, 24 Ohio App. 
21—Gates V. Western & Southern 
Life Ins. Co., 26 Ohio N.P.,N.S., 
187. 

Okl.—New York Life Ins. Co.* v. Sul¬ 
livan, 129 P.2d 71, 191 Okl. 236— 
New York Life Ins. Co. v. Mor¬ 
gan, 101 P.2d 826, 187 Okl. 214— 
Prudential Ins. Co. of America v. 
Mosley, 66 P.2d 36, 179 Okl. 461— 
Atlas Life Ins. Co. v. Spltler, 63 
P.2d 82, 178 Okl. 687—Great Amer¬ 
ican Indemnity Co. v. Deatherage, 
62 P.2d 827, 175 Okl. 28—Continen¬ 
tal Casualty Co. t. Goodnature, 41 
P.2d 77, 170 Okl. 477, followed in 
Continental Casualty Co. v. Sud- 
derth, 41 P.2d 80, 81, 170 OkL 480, 
Continental Casualty Co. v. Scharfl, 
41 P.2d 81, 170 Okl. 480, and Con¬ 
tinental Casualty Co. v. Kesslnger, 
41 P.2d 81. 170 OkL 479—Employ¬ 
ers* Casualty Co. v. T. E. Wiggins, 
Inc., 82 P.2d 886, 888, 168 Okl. 
295. quoting Corpus Juris—Wilson 
V. Mid-Continent Life Ins. Co. of 
Oklahoma City, 14 P.2d 945, 159 
Okl. 191, 84 A.L.R. 386—Metropoli¬ 
tan Life Ins. Co. v. Lillard, 248 P. 
841, 118 Okl. 196—U. S. FideUty & 
Guaranty Co. v. Town of Coman¬ 
che. 246 P. 238, 114 OkL 237— 


Lincoln Health & Accident Ins. Go. 
V. Johnigan, 246 P. 837, 114 Okl. 
223—Lincoln Health & Accident 
Ins. Co. V. Buckner, 245 P. 582, 
117 Okl. 85—Bankers* Reserve Life 
Co. V. Rice. 226 P. 824, 99 Okl. 184. 
Or.—^Whitlock V. Individuals, Firms 
and Corporations, Subscribers at 
and Inter-Insurers under the name 
of U. S. Inter-Insurance Ass’n, 6 
P.2d 1088, 138 Or. 883--2urich Gen¬ 
eral Accident & Liability Ins. Co. 
V. Carlton & C. R. Co., 291 P. 
349. 133 Or. 898—Jaloff v. United 
Auto Indemnity Exchange, 260 P. 
717, 120 Or. 381. 

Pa.—^Hagartj^ v. William Akers, Jr. 
Co., 20 A.2d 317. 342 Pa. 236—Slde- 
bothom V. Metropolitan Life Ins. 
Co.. 14 A.2d 131, 339 Pa. 124— 
Gnagey v. Pennsylvania Thresher- 
men & Farmers* Mut. Casualty Ins. ; 
Co.. 2 A.2d 740, 332 Pa. 198—Jan- 
ney v. Scranton Life Ins. Co., 178 
A. 819, 816 Pa. 200—Urian v. 

Scranton Life Ins. Co., 165 A. 21. 
310 Pa. 144—Rathblott v. Royal 
Indenmity Co., 164 A. 718, 310 Pa. 
37—Brams v. New York Life Ins. 
Co., 148 A. 866, 299 Pa. 11—But¬ 
ler Candy Co. v. Springfield Fire 
& Marine Ins. Co., 146 A. 135. 296 
Pa. 652, 63 A.L.R. 504—Trexler 
Lumber Co. v. Allemannla Fire 
Ins. Co. of Pittsburgh, 186 A. 866, 
289 Pa. 13—Gold v. Commercial 
Casualty Ins. Co., 188 A. 360, 124 
Pa. Super. 181—^Weller v. Grange 
Mut. Casualty Ins. Co. of Harris¬ 
burg, 161 A. 615, 105 Pa.Super. 
647—^Keystone Lumber Co. v. Se¬ 
curity Mut. Casualty Co., 158 A. 
314, 103 Pa.Super. 154—Hubbard 
V. Globe Indemnity Co., 87 Pa.Su¬ 
per. 483. 

R. I,—Knowles v. Lumbermens Mut. 
Casualty Co., 88 A.2d 186, 69 R.I. 
809, 148 A.L.R, 605—Bennett Chev- | 
rolet Co. V. Bankers & Shippers 
Ins. Co. of New York, 190 A. 863, 
68 R.I. 16, 109 A.L.R. 1077—Koury 
V. Providence-Washlngrton Ins. Co., 
146 A. 448, 50 R.I. 118. 

S. C.—Walker v. Commercial Casual¬ 

ty Ins. Co.. 4 S.E.2d 248, 191 S. 
C. 187—Haselden v. Standard Mut. 
Life Ass’n. 1 S.B.2d 924. 190 S. 
C. 1—Kittles V. General American 
Life Ins. Co., 188 S.E. 784, 182 S. 
C. 162—^Thomason v. Abbeville- 
Green wood Mut. Ins. Ass’n, 164 
S.E. 898, 166 S.C. 385—Beckett 

V. Jefferson Standard Life Ins. 
Co., 164 S.B. 180, 165 S.C. 481, quot¬ 
ing Corpus Juris—^Parker v. Jeffer¬ 
son Standard Life Ins. Co., 165 S.B. 
617, 168 S.C. 894. 

S.D.—Christensen v. Royal Ins. Co. 
of Liverpool, 272 N.W. 820, 66 
S.D. 246. 

Tenn.—^Life & Casualty Ins. Co. v. 
Cantrell, 67 S.W.2d 792, 166 Tenn. 
22—^Bank of Commerce & Trust 
Co. V. Northwestern Nat Life Ins. 
Co., 26 S.W.2d 135, 160 Tenn. 561, 
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68 A.L.R. 1380—Berry v. Pruden¬ 
tial Ins. Co. of America, 134 S.W. 
2d 886, 23 Tenn.App. 485—^Travel¬ 
ers Ins. Co. V. Ansley, 124 S.W.2d 
37, 22 Tenn.App. 466—^Kamey v. 
Reliance Life Ins. Co., 9 Tenn.App. 
466—Conley v. Pacific Mutual Life 
Ins. Co. of California, 8 Tenn.App. 
405. 

Tex.—United Service Automobile 
Ass’n V. Miles. 161 S.W.2d 1048, 
139 Tex. 138, affirming Miles v. 
United Service Automobile Ass’n, 
Civ.App., 149 S.W.2d 233—McCaleb 

V. Continental Casualty Co., 116 
S.W.2d 679, 682, 132 Tex. 65, citing 
Corpus Juris, and reversing, Clv. 
App., 113 S.W.2d 347—Dixie Fire 
Ins. Co. V. Henson, Com.App., 285 
S.W. 266, affirming, Civ.App., 277 
S.W. 766—Provident Life & Acci¬ 
dent Ins. Co. v. Deckard, Civ.App., 
179 S.W.2d 828—^Minnesota Mut. 
Life Ins. Co. v. Newman, Civ.App., 
157 S.W.2d 667, error refused— 
Commercial Standard Ins. Co. v. 
McKissack, Civ.App., 153 S.W. 2d 
997, error refused—Commercial 
Standard Ins. Co. v. McKinney, 
Clv.App., 114 S.W.2d 338, error dis¬ 
missed—State Reserve Life Ins. 
Co. v. Carter, Civ.App., 109 S.W.2d 
781—^Acme Life Ins. Co. v. White, 
Clv.App., 99 S.W.2d 1069, error dis¬ 
missed—General American Life 
Ins. Co. V. Day, Civ.App., 89 S.W. 
2d 1012, modified on other grounds 
116 S.W.2d 697, 131 Tex. 601—Na¬ 
tional Life Co. V. McKelvey, Civ. 
App., 88 S.W.2d 1061, 1063, citing 
Corpus Juris, and affirmed 113 S. 

W. 2d 160, 181 Tex. 81—Ocean Ac¬ 
cident & Guarantee Corporation v. 
First Nat. Bank of Dickinson, Clv. 
App., 84 S.W.2d 1111, 1116, citing 
Corpus juris—^Pan-American Life 
Ins. Co. V. Welch, Civ.App., 74 S. 
W.2d 408, error dismissed—^Black- 
nail V. Maryland Casualty Co., Clv. 
App., 62 S.W.2d 288, reversed on 
other grounds Maryland Casualty 
Co. v. BUusknall, 82 S.W.2d 623, 125 
Tex. 206—^Wichita Falls Protective 
Ass'n V. Lewis, Clv.App., 52 S.W. 
2d 134—Great Southern Life Ins. 
Co. V. Kirkpatrick, Civ.App., 48 
S.W.2d 769—Standard Accident 
Ins. Co. V. Cherry, Civ.App., 48 
S.W.2d 766, error refused—^Kuntz 
V. Spence, Clv.App., 48 S.W.2d 413, 
reversed on other grounds. Com. 
App., 67 S.W. 2d 264—American 
Nat. Ins. Co. v. La Blue, Clv.App., 
46 S.W.2d 731—Thomas Inv. Co. 
V. Thompson, Civ.App., 82 S.W.2d 
708—^Insurance Co. of North Amer¬ 
ica V. Mathers, Clv.App., 31 S.W. 
2d 1095, error dismissed—Federal 
Life Ins. Co. v. White. Civ.App., 
23 S.W.2d 832, error refused— 
Panhandle Steel Products Co. v. 
Fidelity Union Casualty Co., 23 
S.W.2d 799—Southern Travelers* 
Ass’n V. Wright, Clv.App., 2fi S-W. 
2d 1093, reversed on other grounds. 



§ 297 


INSUBANCE 


44 C.J.S. 


of insurer that the policy, or a particular clause or 
provision thereof, should have a different mean¬ 
ing ;66 and this rule is especially applicable where 
the ambiguity or doubt relates to matters subsequent 
to the loss or the attaching of liability.57 The rea¬ 
son for the rule is that insured usually has no voice 
in the selection or arrangement of the words em¬ 


ployed and that the language of the contract is 
selected with great care and deliberation by ex¬ 
perts and legal advisers employed by, and acting ex¬ 
clusively in the interest of, the insurance company, 
which, therefore, is at fault for any ambiguity or 
uncertainty therein and accordingly the rule it¬ 
self is frequently stated that, in case of ambiguity 


Com.App., 34 S.W.2d 823—^Home 
Ben. Ass'n v. Brown, Clv.App., 16 
S.W.2d 834, error refused—Old 
Colony Ins. Co. v. Hardaway, Civ. 
App., 14 S.W.2d 372—David v. 
Fort Worth Mut. Benev. Ass'n, 
Civ.App., 295 S.W. 944—^Autonsio- 
bile Underwriters of America v. 
Radford, Civ.App., 293 S.W. 869, 
affirmed Radford v. Automobile 
Underwriters of America. Com. 
App., 299 S.W. 852—^Potomac Ins. 
Co. V. Easley, Civ.App., 293 S.W. 
346, reformed and affirmed. Com. 
App., 1 S.W.2d 263—Fidelity Phoe¬ 
nix Fire Ins. Co. of New Tork v. 
Oldsmobile Sales Co., Civ.App.. 261 
S.W. 492. 

Vt.—Johnson v. Hardware Mut Cas¬ 
ualty Co., 187 A. 788, 108 Vt 269. 
Va.— Ayrea v. Harleysvllle Mut. Cas¬ 
ualty Co., 2 S.B.2d 303, 172 Va. 383 
—Williams V. Metropolitan Life 
Ins. Co.. 123 S.E. 509, 139 Va. 341. 
Wash.—Doke v. United Pac. Ins. Co., 
131 P.2d 436, 15 Wash.2d 536, opin¬ 
ion adhered to, 136 P.2d 71. 16 
Wash.2d 636—O’Toole v. Empire 
Motors. 42 P.2d 10, 181 Wash. 130 
—Guaranty Trust Co. v. Continen¬ 
tal Life Ins. Co.. 294 P. 585, 159 
Wash. 683. 

Wls.—Merritt v. Great Northern Life 
Ins. Co. of Milwaukee, 294 N.W. 
26. 236 Wls. 1. 130 A.L.R. 1151— 
Employers' Mut. Liability Ins. Co. 
of Wisconsin v. Tollefsen, 263 N. 
W. 376, 219 Wls. 434—Charette v. 
Prudential Ins. Co. of America, 232 
N.W. 848, 202 Wis, 470—Vaudreuil 
Lumber Co. v. .^tna Casualty & 
Surety Co.. 280 N.W. 704, 201 Wis. 
618. 

Wyo.—Royal Ins. Co. v. O. L. Walker 
Lumber Co., 166 P. 1101, 24 Wyo. 
59, rehearlngr 148 P. 340, 23 Wyo. 
264. 

32 C.J. p 1162 note 96. 

Znenred is entitled to claim ooau- 
stmctioxL most favorable to him.— 
Miller Bros. Const Co. v. Maryland 
Casualty Co., 166 A. 709. 113 Conn. 
504. 

The amonut of the premium, as 
beinff very low, has no effect on the 
operation of this rule. 

U.S.—Whiteman v. Federal Life Ins. 

Co., D.C.MO.. 1 F.R.D. 95. 

Ga.—Home v. Life & Casualty Ins. 
Co. of Tennessee, 7 S.E.2d 407. 
62 Ga.App. 21. 

66k Iowa.—^New York Life Ins. Co. 
v. Rotman. 8 N.W.2d 603, 231 Iowa 
1249. 


La.—Istrouma Mercantile Co. v. 
Northern Assur. Co., Limited of 
London. 165 So. 11. 183 La. 865. 
Mo.—State ex rel. Security Mut. 
Life Ins. Co. v. Allen. 267 S,W. 379, 
305 Mo. 607, Quashing certiorari 
Howell v. Security Mut Life Ins. 
Co., 263 S.W. 411, 216 Mo.App. 692 
—Bonzon v. Metropolitan Life Ins. 
Co.. App., 143 S.W.2d 336—Sala- 
mone v. Prudential Ins. Co. of 
America, App., 103 S.W.2d 606— 
Steck V. American Nat. Assur. Co., 
App.. 86 S.W.2d 113—Walker, to 
Use of Forlstel v. American Auto¬ 
mobile Ins. Co.. 70 S.W.2d 82, 229 
Mo.App. 1202—Spencer v. Farmers' 
Mut. Ins. Co. of Sullivan County. 
Mo.. App., 65 S.W.2d 666. 

Wash.—Doke v. United Pac. Ins. Co., 
131 P.2d 436, 15 Wash.2d 636, af¬ 
firmed opinion adhered to 135 P. 
2d 71. 16 Wash.2d 686—Kane v. 
Order of United Commercial Trav¬ 
elers of America, 100 P.2d 1086, 8 
Wash.2d 356. 

As lULderstood by Insiirdd 

The construction which represents 
Insured’s understanding will be fa¬ 
vored.—In re Valverde’s Estate, 266 
N.Y.S. 484. 148 Misc. 49, 347, affirmed 
In re Valverde’s Adm’x, 273 N.Y.S. 
371, 242 App.Div. 663. 

As to coverage 

Contracts of insurance are not to 
be construed to relieve insurance 
companies that write them from cov¬ 
erages broader than they intended, 
and from coverages they would not 
advisedly have taken, if to do so is 
to leave one without protection who 
might reasonably be held to be with¬ 
in the provisions of the policy.— 
Johnson v. Maryland Casualty Co., 

C. C.A,WIs. 125 F.2d 837, reversing. 

D. C., 34 F.Supp. 870. 

57. Ala.—^Miller v. Liberty Nat. Life 
Ins. Co., 9 So.2d 132, 248 Ala. 260. 
denying certiorari 9 So.2d 129, 30 
Ala.App. 603. 

Ky.—Morgan v. Inter Southern Life 
Ins. Co., 299 S.W. 186, 221 Ky. 
582. 

Mo.—Schoen v. American Nat. Ins. 
Co.. App., 167 S.W.2d 428, affirmed, 
Sup., 180 S.W.2d 67. 

N.Y.—McNally v. Phoenix Ins. Co., 
83 N.E. 476, 137 N.Y. 389. 

S.C.—Wheeler y. Globe & Rutgers 
Fire Ins. Co. of City of New York, 
118 S.E. 609. 126 S.C. 820. 

S.D.—Breeden v. ^tna Life Ins. Co., 
122 N.W, 848. 23 S.D. 417. 

Tex.—^Frajncis v. Intematlonail Trav¬ 
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elers’ Ass’n, Civ.App., 260 S.W. 938, 
affirmed International Travelers* 
Ass’n V. Francis, 23 S.W.2d 282, 
119 Tex. 1. 

1 C.J. p 416 note 31—26 C.J. p 74 
note 21. 

Whesre liability has become fixed 

by loss or maturing of policy, courts 
are reluctant to deprive Insured of 
benefits under it by any narrow or 
technical construction of conditions 
which prescribe formal requisites by 
means of which accrued right is to 
come into fruition. 

Mo.—Schuerman v. General Ameri¬ 
can Life Ins. Co., 106 S.W.2d 920, 
282 MO.APP. 362. 

Tenn.—Smlthart v. John Hancock 
Mut Life Ins. Co.. 71 S.W.2d 1069, 
167 Tenn. 513. 

Xdfe policy after death of insured 
Ky.—Morgan v. Inter Southern Life 
Ins. Co., 299 S.W. 186, 221 Ky. 682. 
Tex.—^Francis v. International Trav¬ 
elers’ Ass’n, Civ.App., 260 S.W. 938, 
affirmed 23 S.W.2d 282, 119 Tex. 1. 
58. U.S.—^Hlll V. Standard Mut. Cas¬ 
ualty Co., C.C.A.I11., 110 F.2d 1001 
—^Paddleford v. Fidelity & Casual¬ 
ty Co. of New York, C.C.A.U1., 100 
F.2d 606. certiorari denied Fidel¬ 
ity & Casualty Co. of New York 
V. Paddleford, 69 S.Ct 789. 806 

U. S. 664, 83 L.Bd. 1060—Paddleford 

V. Hartford Accident & Indemnity 
Co., C.C.AI11., 100 F.2d 606, certio¬ 
rari denied Hartford Accident & 
Indemnity Co, v. Paddleford, 69 S. 
Ct 789, 306 U.S. 664, 83 L.Ed. 
1060—Moreau v. Massachusetts 
Mut Life Ins. Co.. D.C.N.Y.. 7 F. 
Supp. .102, 104, citing Corpus Juris 
—Whiteman v. Federal Life Ins, 
Co., D.C.MO.. 1 P.R.D. 96. 

Colo.—^Home Ins. Co. of New York v, 
Denver Western Baseball Co., 267 
P. 266, 82 Colo. 86. 

Ga.—^Atlas Assur. Co. v. Lies, 27 
S.B.2d 791, 793, 70 Ga.App. 162, 
citing Corpus Juris. 

Ill.—Julius V. Metropolitan Life Ins. 
Co., 132 N.E. 435, 299 Ill. 343, 17 
A.L.R. 966. 

Ky.—Cheek v. Commonwealth Lifa 
Ins. Co.. 126 S.W.2d 1084, 277 Ky. 
677. 

La.—Geddes & Moss Undertaking & 
Embalming Co. v. First Nat Life 
Ins. Co., App.. 177 So. 818, affirmed 
181 So. 436. 189 La. 891. 

Mo.—Soukop V. Employers* Liability 
Assur. Corporation, Limited, of 
London, England, 108 S.W.2d 86,. 
341 Mo. 614, 112 A.L.R. 149. 
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or doubt, a contract of insurance should be strictly case, the contract has been written or prepared by 
construed against the insurance company and lib- the company.59 

erally in favor of insured where, as is usually the Similar statements of rule. Similar statements of 

Okl.—^New York Life Ins. Co. v. Mor-l —^Importers* & Exporters’ Ins. Co. of Roman Catholic Church of Bu- 
gan, 101 P.2d 826, 187 Okl. 214— v. Jones. 266 S.W. 286, 166 Ark. nice v. Royal Ins. Co., 104 So. 383. 

Employers* Casualty Co. v. T. E. 370—^U. S. Casualty Co. v. John- 168 La. 601. 

Wiggins, Inc., 32 P.2d 886, 888, ston Drilling Co.. 255 S.W. 890, 161 Md.—New England Mut. Life Ins. 
168 Okl. 296, citing Corpus JUrls. Ark. 158, 34 A.L.R. 727. Co. of Boston, Mass., v. Hurst, 199 

32 C.J. p 1156 note 7. Cal.—Ocean Accident & Guarantee A. 822, 174 Md. 696. 

Corporation, Limited, of London, Mass.—^Parber v. Mutual Life Ins. 
59. U.S.—Arbuckle v. (American) England v. Industrial Accident Co. of New York, 146 N.B. 686, 

Lumbermens Mut Casualty Co. of Commission of State of California, 260 Mass. 250. 36 .A.L.R. 806. 

Illinois, C.C.A.N.Y., 129 F.2d 791— 228 P. 1, 194 Cal. 127—^Farmers Au- Mich.—Lehr v. Professional Under- 

Preferred Accident Ins. Co. of New tomoblle Inter-Insurance Exchange . writers, 296 N.W. 843, 296 Mich. 

York V. Onall, C.C.A.Minn., 125 F. v. Calkins, 103 P.2d 230, 39 Cal. 693—Peitrantonlo v. Travelers Ins. 

2d 580, affirming, D.C., 43 F.Supp. App.2d 390—Woodman v. Pacific Co. of Hartford, Conn., 276 N.W. 

227—^Love v. Northwestern Nat. Indemnity Co., 91 P.2d 898, 33 Cal. 786, 282 Mich. Ill—^Rothermel v. 

Life Ins. Co., C.C.A.Tex.. 119 P.2d App.2d 321—^Fitzpatrick v. Metro- .aitna Life Ins. Co., 266 N.W. 404, 

261—Handles v. Guardian Life Ins. polltan Life Ins. Co.. 59 P.2d 199, 276 Mich. 426. 

Co. of America, C.C.A.C 0 I 0 ., 116 F. 15 Cal.App.2d 165. Minn.—^Miller v. Mutual Life Ins. Co. 

2d 994, affirming, D.C., 32 F.Supp. Conn.—^King v. Travelers Ins. Co., of New York, 289 N.W. 399, 206 

619—Malloy v. New York Life Ins. 192 A. 311, 123 Conn. 1. Minn. 221, 126 A.L.R. 129. 

Co., C.C.A.N.H.. 103 F.2d 439, re- Fla—Poole v. Travelers Ins. Co., Mo.—Johnston v. Fidelity & Deposit 

versing, D.C., New York Life Ins. 179 So. 138, 130 Fla 806. Co. of Maryland. 276 S.W. 973, 220 

Co. V. Malloy, 21 F.Supp. 1001, and Qa—Johnson v. Mutual Life Ins. Mo.App. 763. 

certiorari denied 60 S.Ct 86, 308 U. Co. of New York, 115 S.E. 14, 164 Mont.—Johnson v. Metropolitan Life 
S. 672, 84 L.Bd. 480—Martin v. Ga 663, reversing Mutual Life Ins. Ins. Co.. 83 P.2d 922, 107 Mont. 

Zurich General Accident & Llabil- Co. of New York v. Johnson, 110 138. 

Ity Ins. Co., aCA-RL. 84 F.2d 6, S.E. 910, 28 GaApp. 330, and con- Neb.—Peony Park v. Security Ins. 
vacating, D.G, 13 F.Supp. 162, and formed to 116 S.E. 289, 29 GaApp. Co. of New Haven, Conn., 289 N.W. 
certiorari denied Zurich General 309. 848, 137 Neb. 604—^Hemmer v. 

Accident & Liability Ins. Co. v. HI.—Greenberg v. Metropolitan Life Metropolitan Life Ins. Co., 267 N. 

Martin, 67 S.Ct. 43, 299 U.S. 679, Ins. Co., 41 N.E.2d 496, 379 Ill. W. 163, 131 Neb. 14—George v. 

81 L.Bd. 427—American Credlt-In- 421, 140 A.L.R. 775, reversing 33 JEtna, Casualty & Surety Co., 238 

demnlty Co. of New York v. B. R. N.E.2d 628, 309 IlLApp. 643—Boal N.W. 36, 40, 121 Neb. 647, citing 

Apt Shoe Co., C.C.A.N.H, 74 F.2d v. John Hancock Mut. Life Ins. Co., Corpus Juris. 

346, 97 A.L,R. 1460—Eqiuitable Life 27 N.E.2d 566, 306 IlLApp. 663— N.J.—^Davis v. Automobile Ass*n of 
Assur. Soc. of U. S. v. Worthman, Grimes v. Maryland Casualty Co., New Jersey, 12 A.2d 387, 124 N.J. 

C. C.A.Wis., 67 F.2d 721—American 20 N.E.2d 982, 300 IlLApp. 62— Law 364. 

Central Life Ins. Co. v. American Stateman v. Travelers Casualty N.Y.—^Holland v. John Hancock Mut. 

Trust Co., 6 F.2d 71, affirming. Ins. Co., 15 N.E.2d 607, 296 Ill. Life Ins. Co., 3 N.Y.S.2d 845, 264 

D. C., American Trust Co. v. Ameri- App. 6—People ex rel. Barrett v. App.Div. 16, modified on other 

can Life Ins. Co., 5 F.2d 69, and Central Republic Trust Co., 8 N.B. grounds 18 N.E.2d 133, 279 N.Y. 

certiorari denied 46 S.Ct. 20, 269 2d 363, 290 IlLApp. 183—Belleville 218—^Luftig v. Travelers Ins. Co.. 

U.S. 669, 70 L.Bd. 411—^Axt v. Lon- Enameling & Stamping Co. v. U. S. 2 N.Y.S.2d 904, 253 App.Div. 638, 

don & Lancashire Indemnity Co. of Casualty Co., 266 IlLApp. 686. affirmed 18 N.E.2d 680, 279 N.Y. 

America, D.C.Wi8., 42 F.Supp. 1013 Ind.—^U. S. Fire Ins. Co. of New 726—Van Vechten v. American 

—London & Lancashire Indemnity York v. Banks of Wabash, 180 N. Eagle Fire Ins. Co., 200 N.Y.S. 

Co. of America v. Nell Barron Fuel E. 766, 96 IndLApp. 100. 614, 206 App.Div. 39, reversed on 

Co., D.C.MO., 31 F.Supp. 699—Lan- Iowa.—^New York Life Ins. Co. v. other grounds 146 N.B. 432, 239 

do V. Equitable Life Assur. Soc. of Rotman, 3 N.W.2d 603, 231 Iowa N.Y. 303, 38 A.L.R. 1116—Penrose 

U. S., D.C.CaL, 11 F.Supp. 729, af- 1249—^Levitt v. New York Life Ins. v. Metropolitan Life Ins. Co., 296 

firmed, C.C.A, 84 F.2d 640. Co., 297 N.W. 888, 230 Iowa 466— N.Y.S. 764, 163 Mlsa 241—^Massa- 

Ala.— Minei, Casualty & Surety Co. v. Umbarger v. State Farm Mut. Au- chusetts Bonding & Insurance Co. 

Chapman, 200 So. 425, 240 Ala. 699 tomoblle Ins. Co., 264 N.W. 87, 218 v. Rutley Const. Co., 287 N.Y.Sl 

—Pearl Assur. Co. v. Hartford Fire Iowa 203. 662, 159 Misc. 392—Savery v. Corn- 

Ins. Co. of Hartford, Conn., 196 Kan.—^Liberty Life Ins. Co. v. Guth- mercial Travelers’ Mut. Accident 

So. 747, 239 Ala. 616—Loveman, rie, 84 P.2d 891, 148 Kan. 907— Ass’n of America, 268 N.Y.S. 727, 

Joseph & Loeb v. New Amsterdam Brown v. Reserve Health & Ac- 144 Misc. 443, reversed on other 

Casualty Co., 173 So. 7, 233 AISh cident Ins. Co., 219 P. 505, 114 Kan. grounds 263 N.Y.S. 118, 238 App. 

518—Travelers’ Ins. Co. v. Plaster, 337. Div. 189—Ludwig v. Pacific Fire 

98 So. 909, 210 Ala. 607—^Life & Ky.—^Fogg v. London & Provincial Ins. Co. of New York, 204 N.Y.S. 

Casualty Ins. Co. of Tennessee v. Marine & General Ins. Co., Limit- 466, 123 Misc. 189—Treiger v. Com- 

Whitehurst, 148 So. 162, 26 Ala ed, of London, 36 S.W.2d 44, 237 mercial Travelers* Mut. Acc. Ass’n 

App. 366, certiorari denied Life & Ky. 636—^National Union Fire Ins. of America, 202 N.Y.S. 410, 122 

Casualty Ins. Co. v. Whitehurst, Co. v. Edgewood Co., 273 S.W. 90, Misc. 169—Ginell v. Prudential 

148 So. 164, 226 Ala 687. 209 Ky. 532—Standard Accident Ins. Co. of America, 196 N.Y.S. 837, 

Ariz.—^Berry v. Acaxiia Mut Life Ins. Co. v. Smith, 209 S.W. 848. 119 Misc. 467, affirmed 200 N.Y.S. 

Ass’n, 67 P.2d 478, 49 Ariz. 413. 184 Ky. 166. 261, 205 App.Div. 494, reversed on 

Ark.—Interstate Life & Accident Co. La.—^Istrouma Mercantile Co. v. other grounds 143 N.E. 740, 237 N, 

V. Lange, 81 S.W.2d 931, 190 Ark. Northern Assur. Co., Limited of Y. 564—^Lee v. Guardian Life Ins. 

856—National Union Fire Ins. Co. London. 166 So. 11, 16, 183 La 866, Co. of America 46 N.Y.S.2d 241, 

V. Avant, 268 S.W. 20, 167 Ark. 307 quoting OozpiUi Jnrifr—Corporation affirmed 48 N,Y.S.2d 800, 267 App. 
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the rule are frequently made and applied to the ef- visions or language of a contract of insurance*® 
feet that all ambiguities and obscurities in the pro- 


Dlv. 985--Webster v. Mutual Life 
Ins. Co. of New York, 19 N.T.S.2d 
506, reversed on other grrounds 20 
N.T.S.2d 608, 174 Mlsc. 262, appeal 
denied 22 N.T.S.2d 824, 260 App. 
Dlv. 811. 

N.C.—^Barly v. Farm Bureau Mut. 
Automobile Ins. Co., 29 S.F.2d 568, 
224 N.C. 172—^Abemethy v. Meck¬ 
lenburg: Farmers' Mut Fire Ins. 
Co.. 196 S.E. SO, 218 N.C. 28—Car¬ 
ter V. Connecticut General Life 
Ins. Co., 182 S.B. 106, 208 N.C. 
696—McCain v. Hartford Live 
Stock Ina Co., 130 S.B. 186, 190 
N.C. 649. 

Ohio.—^Brown v. Kennedy, App., 49 
N.B.2d 417, affirmed 48 N.B.2d 867, 
141 Ohio St 467—Greullch v. Mon- 
nln, App., 46 N.B.2d 212, affirmed 
50 N.B.2d 810, 142 Ohio St 118, 149 
A.L.R. 477—Equitable Life Ins. Co. 
of Iowa V. Gerwlck, 197 N.B. 928, 
60 Ohio App. 277. 

Okl.—Bankers' Reserve Life Co. v. 

Hlce, 226 P. 824, 99 Okl. 184. 

Pa.—Clum V. New Amsterdam Cas¬ 
ualty Co.. 126 A. 810, 281 Pa 464, 
36 A.L.R. 1122—Smith v. Connecti¬ 
cut G^eneral Life Ins. Co., 18 Fa 
Dlst & Co. 230. 

S.C.—Carolina Teneer & Lumber Co. 
V. American Mut Liability Co., 24 
S.E.2d 163, 202 S.C. 103—Walker 
V. Commercial Casualty Ins. Co., 4 
S.B.2d 248, 191 S.C. 187. 

S.D.—^Poole V. Sun Underwriters 
Ins. Co. of New York, 274 N.W. 
658. 65 S.D. 422. 

Teat.—^Massachusetts Bonding: & In¬ 
surance Co. V. Roessler, Clv.App., 
112 S.W.2d 275, error dismissed— 
Federal Life Ina Co, v. Raley, Civ. 
App.. 81 S.W.2d 220, reversed on 
other gn:'ounds 109 S.W.2d 972, 130 
Tex. 408—Missouri State Life Ins. 
,Co. V. Carey, Civ.App., 262 S.W. 
864, reversed on other grounds, 
CohlApp., 276 S.W. 227 —Francis 
V. International Travelers' Ass'n. 
Clv.App.. 260 S.W. 938, affirmed 23 
S.W.2d 282. 119 Tex. 1—National 
Surety Co. v. Chalkley, Civ.App., 
260 S.W. 216. 

32 C:J. p 1165 note 5, p 1166 note 6. 
Oonlllotiiigr Judicial oonoluslons 
Ambiguous language in clause of 
insurance policy Is to be construed 
most strongly against party select¬ 
ing language, especially where policy 
Is executed subsequently to rendition 
of decisions by courts of numerous 
jurisdictions construing a particular 
clause and arriving at conflicting 
conclusions as to correct meaning, 
intent, and effect thereof.—^Equitable 
Life Ins. Co. of Iowa v. Gerwlck, 
197 N.B. 928, 60 Ohio App. 277. 
Duty In wording policy 

As respects liberal construction of 
policy. Insurers writing insurance 


contracts must, when offering Insur¬ 
ance, so word contract that it will 
be clearly understood as to what 
benefits insured will derive If li® 
accepts contract.—Colovos v. Home 
Life Ins. Co. of New York, 28 P.2d 
607, 83 Utah 401. 

Xf the language insurer adopts Is 
capable of two oonatmotions, Insur¬ 
er cannot be permitted to adopt one 
construction In selling the policy 
and another in avoiding liability.— 
Walker v. Commercial Casualty Ins. 
Co.. 4 S.E.2d 248, 191 S.C. 187. 

The fact that a permissible con. 
stmotlon might lead to an absnrlty 
would not be sufficient to relieve in¬ 
surer from liability, since insurer 
which drew the contract would not 
be permitted to advance the ab¬ 
surdity contended for to relieve It 
of liability to one whose situation 
was not absurd.—Johnson v. Mary¬ 
land Casualty Co., C.C.AL.Wla, 126 
P.2d 837, reversing, D.C., 34 F.Supp. 
870. 

ea U.S.—Sulzbacher v. Travelers 
Ina Co., aC.A., 187 P.2d 886— 
Davis V. Fidelity Mut Life Ins. 
Co., aC.A.N.C., 107 F.2d 160— 
Massachusetts Protective Ass'n v. 
Bayersdorfer, O.O.A«Ohlo, 106 F. 
2d 695, affirming, D.C., Bayersdor¬ 
fer V. Massachusetts Protective 
Ass'n. 20 F.Supp. 489—Stevens v. 
Central Life Assur. Soc. (Mutual), 
C.aA.111.. 101 P.2d 388—New York 
Life Ins. Co. v. Jackson, C.C.AI11., 
98 F.2d 960, conforming to man¬ 
date 68 S.Ct. 871, 804 U.S. 261, 82 
L.Ed. 1329, vacating, C.C.A, 94 
P.2d 288, certiorari denied 69 S. 
Ct 108, 805 U.S. 640, 88 L.Ed. 418 
—State Farm Mut. Automobile Ins. 
Co. V. Coughran, C.C.ACJal., 92 F. 
2d 239, certiorari granted 68 S.Ct 
281, 302 U.S. 679, 82 L.Bd. 624, re¬ 
versed on other grounds 68 S.Ct 
670, 803 U.S. 486. 82 L.Bd. 970— 
Wharton v. AEJtna Life Ins. Co., C. 
C.A.Ark., 48 F.2d 87, certiorari de¬ 
nied ABJtna Life Ins. Co. v. Whar¬ 
ton, 62 S.Ct 9, 284 U.S. 621, 76 L. 
Ed. 629—^Darmour Productions 
Corporation v. Insurance Co. of 
North America, D.C,Cal.. 47 F,2d 
790—^Harvey v. Union Central Life 
Ins. Co., C.C.A.S.C.. 45 F.2d 78. cer¬ 
tiorari denied Union Central Life 
Ins. Co, V. Harvey. 61 S.Ct 368, 
288 U.S. 829. 75 L.Ed. 1442— 

Wright V. ABtna Life Ins. Ca, C.C. 
A.Pa., 10 F.2d 281, 46 A.L.R. 226 
—^Jacksonville Oil Mills v. Stuy- 
vesant Ins. Co., D.CXTenn., 8 F.2d 
1006, reversed on other grounds, 
C.C.A., Stuyvesant Ins. Co. v. Jack¬ 
sonville Oil Mill, 10 P.2d 64— 
Ivy v. New York Life Ins. Co., D. 
C.A16L, 33 F.Supp. 841. 
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Ala—^Inter-Ocean Casualty Co. v. 
Scruggs, 131 So. 661, 222 Ala 195, 
denying certiorari. 131 So. 649, 
24 Ala App. 180—Cook v. Conti¬ 
nental Ins. Co., 124 So. 239, 220 
Ala 162, 65 A.L.R. 921, followed 
In Continental Ins. Co. of New 
York V. Cook. 188 So. 917, 224 Ala. 
703—Life & Casualty Ins. Co. of 
Tennessee v. Peacock, 124 So. 229, 
220 Ala. 104. 

Ark.—^Metropolitan Casualty Ins. Co. 
of New York v. Munford. 126 S.W. 
2d 282, 197 Ark, 1041—Metropoli¬ 
tan Life Ins. Co. v. Minton, 66 S. 
W.2d 627, 188 Ark. 456—ABltna Life 
Ins. Co. V. Davis, 60 S.W.2d 912, 
187 Ark. 898—^Atlas Life Ins. Co. 
of Tulsa Okl. V. Bolling, 53 S.W. 
2d 1, 186 Ark. 218—^American In¬ 
demnity Co. V. Hood, 35 S.W.2d 
853, 183 Ark. 266—^^tna Casualty 
& Surety Co. v. Sengel, 86 S.W.2d 
67. 188 Ark. 161. 

CaL—^Balne v. Continental Assur. 
Co., 129 P.2d 396, 21 Cal.2d 1, 
142 A.L.R. 1253, prior opinion, 
App., 121 P.2d 806—Blackburn v. 
Home Life Ina Co. of New York, 
120 P.2d 81, 19 C:al.2d 226—Fageol 
Truck & Coach Co. v. Pacific In¬ 
demnity Co., 117 P.2d 661, 669, 
18 Cal.2d 731, citing fjorpus Ju¬ 
ris, prior opinion, App., 110 P.2d 
1086—^Narver v. California State 
Life Ins. Co., 294 P. 893, 71 A.L.R. 
1374—Ogbum v. Travelers* Ina 
Co., 276 P. 1004, 207 Cal. 50— 
Mary Len Mine v. Industrial Acci¬ 
dent Commission, App., 148 P.2d 
106—State Compensation Ins. Fund 
V. Industrial Accident Commission, 
182 P.2d 890, 893, 66 CaLApp.2d 
443, citing Ooxpus Juris—^Trous- 
dell V. Equitable Life Assur. Soc. 
of U. S., 180 P.2d 173, 66 Cal.App. 
2d 74, rehearing denied 130 P.2d 
990, 65 Cal.App.2d 74, followed In 
ISO P.2d 179, 66 Cal.App.2d 940, re¬ 
hearing denied 180 P.2d 990, 65 
Cal.App. 2d 74—^Paulson v. Indus¬ 
trial Accident Commission of Cali¬ 
fornia. 112 P.2d 710, 44 Cal.App. 
2d 611—Woodman v. Pacific In¬ 
demnity Co., 91 P.2d 898, 38 CaJ. 
App.2d 821—Swift v. Zurich Gen¬ 
eral Accident & Liability Ins. Co., 
297 P. 678, 112 Cal.App. 709—First 
Nat. Trust & Savings Bank of Ban 
Diego V. Industrial Accident Com¬ 
mission, 294 P. 87, 112 Cal.App. 
526. 

Colo.—Mutual Ben. Health & Acci¬ 
dent Ass’n V. McDonald, 215 P> 
135, 73 Colo. 308. 

Fla—^Klmbal v. Travelers Ins. Co., 
10 So.2d 728. 161 Fla 786 —Inter- 
Ocean Casualty Co. v. Hunt,* 189 
So. 240, 188 Fla 167. 

Ga—John Hancock Mut Life Ins. 
Co. V. Frazer, 20 &E.2d 916, 194 
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and all doubts®^ as to its meaning or construction 1 and all uncertainties as to its meaning and con- 


Ga. 201, affirmlngr 1? S.E.2d 882, 
66 Ga.App. 397—Johnson v. Mutual 
Life Ins. Co. of New York, 116 S. 
E. 14, 154 Ga. 653, reversing Mu¬ 
tual Life Ins. Co. of New York 
V. Johnson, 110 S.E. 910, 28 Ga. 
App. 230, and conformed to 115 
S.E. 289. 29 Ga.App. 369. 

Idaho.—Sweaney & Smith Co. v. St. 
Paul Fire & Marine Ins. Co. of St. 
Paul. Minn.. 206 P. 178, 35 Idaho 
303, followed in Sweaney & Smith 
Co. V. Hartford Ins. Co. of Hart¬ 
ford, Conn., 206 P. 188, 86 Idaho 
319, Sweaney & Smith Co. v. Re¬ 
liance Ins. Co. of Philadelphia, Pa., 
206 P. 183, 35 Idaho 818 and 
Sweaney & Smith Co. v. American 
Cent. Ins. Co. of St. Louis, Mo., 
206 P. 184, 35 Idaho 820. 

Ill.—Coons V. Home Life Ins. Co. of 
New York, 13 N.E.2d 482, 868 HL 
231, reversing 9 N.E.2d 419, 291 
IlLApp, 813—^Kaplan v. IT. S. Fi¬ 
delity & Guaranty Co., 174 N.E. 
884, 843 Ill. 44, affirming 266 HI. 
App. 437—Obennan v. IT. S. Fire 
Ins. Co. of New York. 144 N.E. 
793, 318 Ill. 172—Mllkes v. U. S. 
Fidelity & Guaranty Co., 267 Ill. 
App. 65—^Bernhardt v. Merchants* 
Reserve Life Ins. Co., 221 HLApp. 
66—Miner v. New Amsterdam 
Casualty Co., 220 HLApp. 74. 

Ind.—Norways Sanatorium v. Hart¬ 
ford Accident & Indemnity Co., 41 
N.E.2d 828, 112 Ind.App. 241. pe¬ 
tition overruled 44 N.E.2d 192, 112 
Ind.App. 241—^Fletcher Savings & 
Trust Co. V. American Surety Co. 
of New York, 176 N.E. 247, 92 Ind. 
App. 651—Queen Ins. Co. of Amer¬ 
ica V. Delphi Strawboard Co., 128 
N.E. 697. 76 Ind.App. 47. 

Iowa-—Shaln v. Mutual Benefit, 
Health & Accident Ass'n, 7 N.W.2d 
806, 232 Iowa 1143—Field v. South¬ 
ern Surety Co. of New York, 286 
N.W. 671, 211 Iowa 1239. 

Ky.—^Kentucky Home Life Ins. Co. v. 

Marks. 120 S.W.2d 207, 274 Ky. 646. 
La.—Powell v. Liberty Industrial 
Life Ins. Co., 2 So.2d 688, 197 La. 
894, annulling, App., 1 So.2d 834 
—Jones V. Washington Nat. Ins. 
Co., App., 2 So.2d 396—Smith v. 
Washington Nat. Ins. Co., App., 178 
So. 691—^Albert v. New Capital In¬ 
dustrial Life Ins. Co., App., 164 So. 
756, 766, citing Corpus Juris—^Dil¬ 
lon V. Life & Casualty Ins. Co. of 
Tennessee, 181 So. 684, 15 La.App. 
497. 

Me.—^Reliable Furniture Co. v. Un¬ 
ion Safe Deposit & Trust Co. of 
Delaware, 21 A.2d 834, 188 Me. 
87. 

Minn.—Lohstreter v. Federal Life 
Ins. Co., 234 N.W. 299, 182 Minn. 
298. 

Miss.—Georgia Casualty Co. v. Cot¬ 
ton Mills Pi-oducts Co., 182 So. 78, 
169 Miss. 396. 


Mo.—Dolph V. Maryland Casualty 
Co., 261 S.W. 330, 808 Mo. 634— 
Commercial Standard Ins. Co. v. 
Rlss & Co., App., 179 S.W.2d 641 
—^Bituminous Casualty Corporation 
V. Walsh & Wells, App.. 170 S.W.2d 
117—Caine v. Physicians* Indem¬ 
nity Co. of America, App., 45 S.W. 
2d 904—^Kimbrough v. National 
Protective Ins. Ass’n, 36 S.W.2d 
664, 225 Mo.App. 913—Stewart v. 
North American Accident Ins. Co.. 
App., 83 S.W.2d 1006—Arms v. 
Faszholz, App., 82 S.W.2d 781— 
Watson V. Commonwealth Life & 
Accident Ins. Co., App., 17 S.W.2d 
670. 

Neb.—^New Masonic Temple Ass*n v. 
Globe Indemnity Co., 279 N.W. 476. 
134 Neb. 731. 

N.J.—^Kissinger v. North American 
Union Life Assur. Soc., 158 A. 
766, 108 N.J.Law 406—Weiss v. 
Union Indemnity Co., 158 A. 508, 
107 N.J.Law 348. 

N.Y.—^Hartol Products Corporation 
V. Prudential Ins. Co. of America, 
47 N.B.2d 687, 290 N.Y. 44, re¬ 
versing 30 N.Y.S.2d 826, 262 App. 
Div. 1008, leave to appeal denied 
32 N.Y.S.2d 126, 263 App.DiV. 717 
—^Parker v. American Surety Co. 
of New York, 29 N.Y.S.2d 414, 176 
Misc. 985, appeal dismissed bon- 
ditionally 30 N.Y.S.2d 702, affirmed 
82 N.Y.S.2d 779, 263 App.Div. 792 
—^Landau v. Eauitable Life Assur. 
Soc. of U. S.. 1 N.Y.S.2d 891, 166 
Misc. 42, reversed on other grounds 
6 N,Y.S.2d 112, 168 Misc. 327— 
Shapiro v. Employers* Liability As¬ 
sur. Corporation, 248 N.Y.S. 687, 
189 Misc. 464—Maxwell Textile Co. 
V. Globe & Rutgers Fire Ins. Co. 
of City of New York, 280 N.Y.S. 
840, 132 Misc. 679, afllrmed 232 
N.Y.S. 686, 225 App.Div. 279, af¬ 
firmed 168 N.E. 417, 261 N.Y. 686 
—Dalrymen*s League Co-op. Ass*n 
V. Metropolitan Casualty Ins. Co. 
of New York, 8 N.Y.S.2d 403, af¬ 
firmed 15 N.Y.S.2d 664, 268 App. 
Div. 847, reargument denied 17 N. 
Y,S.2d 1002, 268 App.Div. 1030. 
N.C.—Weiss V. Pacific Mut. Life Ins. 
Co., 1 S.B.2d 660, 215 N.C. 230— 
Poole V. Imperial Mul Life & 
Health Ins. Co., 125 S.E. 8, 188 
N.C. 468. 

S.C.—^Horton v. Atlantic Life Ins. 
Co., 197 S.B. 612, 187 S.C. 166. 
116 A.L.R. 788. 

Tenn.—^Baugh v. Metropolitan Life 
Ins. Co., 117 S.W.2d 742, 178 Tenn. 
352. 

Tex.—General American Life Ins. 
Co. V. Rios, Civ.App., 164 S.W.2d 
191, reversed on other grounds 164 
S.W.2d 621, 189 Tex. 664—Schulen- 
burg Mut. Life Ins. Ass'n v. Hu¬ 
ber, Civ.App., 147 S.W.2d 277— 
Southwestern Life Ins. Co. v. 
Houston, Clv.App., 121 S.W.2d 619, 
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error refused—Trinity Universal 
Ins. Co. V. De Martini, Civ.App.. 
118 S.W.2d 901, error refused— 
Southwestern Life Ins. Co. v. 
Brooks. Civ.App., 89 S.W. 2d 1069, 
error dismissed—^Mutual Protective 
Ass*n of Texas v. Woods, Civ.App., 
67 S.W.2d 918, 920, quoting Corpus 
JmlB —Ginners* Mut. Underwriters 
Ass'n of Texas v. Pickard, Civ. 
App., 34 S.W.2d 641, error dismiss¬ 
ed—American Fidelity & Casualty 
Co. V. Williams. Civ.App., 34 S.W. 
2d 396, error refused—Grand 
Lodge, Colored K. P. of Texas v. 
Moore, Civ.App., 21 S.W.2d 86, 
error dismissed. 

Vt,—Spaulding v. Mutual Life Ins. 
Co. of New York, 117 A. 376, 96 
Vt. 67. 

Va.—Phoenix Indemnity Co. v. An¬ 
derson, 196 S.E. 629, 170 Va. 406 
—Pacific Mut. Life Ins. Co. v. 
Turlington, 126 S.E. 668, 140 Va. 
748. 

Wash.—^Zinn v. Equitable Life Ins. 
Co. of Iowa, 107 P.2d 921, 6 Wash. 
2d 879—Guaranty Trust Co. v. Con¬ 
tinental Life Ins. Co., 294 P. 585, 
169 Wash. 683—Fenton v. Poston, 
196 P. 81, 114 Wash. 217. 

W.Va.—Pearson v. Supreme Liberty 
Life Ins. Co., 178 S.B. 814, 116 
W.Va, 147. 

32 C.J. p 1155 note 96. 

61. U.S.—^Mutual Life Ins. Co. of 
New York v. Huml Packing Co., 
Iowa, 44 S.Ct 90, 263 U.S. 167, 68 
L.Ed. 235, 31 A.L.R. 102, affirming, 
C.C.A,, 280 F. 18—Jordan v. Shel¬ 
by Mut. Plate Glass & Casualty 
Co., C.C.A.Va,, 142 F.2d 62, af¬ 
firming, D.C., 61 F.Supp. 240— 

Henjes v. .ffltna Ins. Co., C.C.A. 
N.Y., 182 F.2d 715, certiorari de¬ 
nied 63 S.Ct 1316, 819 U.S. 760, 87 
L.Bd. 1711—McCogney v. Mutual 
Life Ins. Co. of New York, C.C.A. 
Pa., 103 F.2d 649, 653, citing Cor¬ 
pus Juris —^Northwestern Nat. Life 
Ins. Co. V. Banning, C.CA.Neb., 
68 F.2d 736—Compania de Nave- 
gacion, Interior, S. A-, v.. Fireman's 
Fund Ins. Co., D.C., 14 F.2d 196, 
reversed on other grounds, C.C.A., 
Fireman's Ins. Co. v. Compania de 
Navegaclon Interior, S. A., 19 F.2d 
493, followed in Globe & Rutgers 
Fire Ins. Co. v. Compania de Nave¬ 
gaclon, Interior, S. A., 19 F.2d 496, 
certiorari granted 48 S.Ct. 118, 
275 U.S. 518, 72 L.Ed. 403, reversed 
on other grounds 48 S.Ct. 469, 277 
U.S. 66, 72 L.Bd. 787—Keehn v. 
Parrish Dray Line, D.C.S.C., 68 F. 
Supp. 866, reversed on other 
grounds, C.C.A., 146 P.2d 646— 
New York Life Ina Co. v. Jacob, 
D.C.Mich., 42 F.Supp. 868—St. Paul 
Fire & Marine Ina Co. v. Ruddy, 
C.C.A.Neb., 299 F. 189. 

Ala—^Mutual Life Ins. Co. of New 
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York V. Barrett, 110 So. 275, 216 
Ala. 142. 

Ark.—^Missouri State Life Ins. Co. v. 
Cranford, 257 S.W. 66. 161 Ark. 602, 
31 A.L.R. 98—Jerome Hardwood 
Lumber Co. v. Consolidated Under¬ 
writers, 266 S.W. 68, 161 Ark. 345 
—Eminent Household of Columbia 
Woodmen v. McCray, 247 S.W. 
379, 166 Ark. 300. 

Cal.—^Votaw v. Farmers Automobile 
Inter-Insurance Exchangre, 97 P. 
2d 958, 15 Cal.2d 24, 126 A.L.K. | 
538. 

Colo.—-Western Assur. Co. v. Bron- 
stein, 236 P. 1013, 77 Colo. 408— 
North American Acc. Ins. Co. v. 
Cochran, 223 P. 28, 74 Colo. 615. 

Conn.—^Relyea v. Pacific Fire Ins. 
Co., 2 A.2d 377, 124 Conn. 654. 

D.C.—Carter v. Provident Ins. Co., 
122 F.2d 960, 74 App.D.C. 348. 

Ga.—^Penn. Mut. Life Ins. Co. v. 
Milton, 127 S.E. 140, 160 Ga. 168, 
40 A.L.B. 1382, answers to certi¬ 
fied questions conformed to 127 
S.B. 798, 33 Qa.App. 634—^Elsen- 
bergr v. Hebrah Gemiluth Hesed 
Soc., 126 S.E. 265, S3 Ga.App. 360. 

Ill.—^Midwest Dairy Products Coi> 
poratlon v. Ohio Casualty Ins. Co. 
of Hamilton, Ohio, 190 N.B. 702, 
856 HI. 389, reverslngr 272 IlLApp. 

1—Old Colony Life Ins. Co, v. 
Hickman, 146 N.E. 132, 315 Ill. 304 
— Christ V. Pacific Mut. Life Ins. 
Co., 144 N.E. 161, 312 Ill. 525, 35 
A.L.B. 730, affirming^ 231 IlLApp. 
439—^Aronson v. Mutual Life Ins.' 
Co. of New York, 88 N.B.2d 976, 
813 IlLApp. 35. 

Ind.—-Atkinson v. Indiana Nat Life 
Ins. Co., 143 N.E. 629, 194 Ind. 563, 
transferred, see 132 N.E. 263, 76 
Ind.App. 344—^Norways Sanatorlu- 
um V. Hartford Accident & In¬ 
demnity Co., 41 N.E.2d 823, 112 
Ind.App. 241, petition overruled 44 
N.B.2d 192, 112 Ind.App, 24—Trav¬ 
elers* Protective Ass’n of America 
V. Ward, 187 N.E. 55, 67. 99 Ind. 
App, 97, citlngr Corpus Juris, 

Iowa.—^Noble v. United Ben. Life 
Ins. Co., 297 N.W. 881, 280 Iowa 
471. 

Ky.—Commonwealth Life Ins. Co. v. 
Francis, 128 S.W.2d 742, 278 Ky. 
343—Travelers Mut Casualty Co. 
of Des Moines, Iowa, v. Thorns- 
bury, 126 S.W.2d 229, 276 Ky. 762 
—^Husch Bros. v. Maryland Cas¬ 
ualty Co., 276 S.W. 1083, 211 Ky. 
97. 

La.—Corporation of Boman Catholic 
Church of Eunice v. Boyal Ins. Co., 
104 So. 883. 168 La. 601—Beard v. 
Peoples Industrial Life Ins. Co. of 
Louisiana, App., 6 So.2d 840— 
Olano V. Leathers, App., 2 So.2d 
486—Womiack v. Life & Casualty 
Ins. Co. of Tennessee, App., 184 So. 
357. 

Masa—Woogmaster v. Liverpool & 


I London & Globe Ins. Co.. 45 N.E. 

I 2d 394, 312 Mass. 479—Reynolds 
V. John Hancock Mut. Life Ins. Co., 
43 N.E.2d 358, 312 Mass. 102—Mul¬ 
ler V. Boston Casualty Co., 24 N. 
E.2d 614, 304 Mass. 549—Lusten- 
berger v. Boston Casualty Co., 14 
N.B.2d 148, 300 Mass. ISO, 116 A. 
L.R, 1065—^Bouvler v. Craftsman 
Ins. Co.. 13 N.E.2d 619. 300 Mass. 
6—Kosior v. Continental Ins. Co., 
13 N.E.2d 423. 299 Mass. 601— 
Aumhammer v. Brotherhood Ac¬ 
cident Co.. 146 N.E. 47. 260 Mass. 
563. 

Mich.—C. & J. Commercial Driveway 
v. Fidelity & Guaranty Fire Cor¬ 
poration. 242 N.W. 789, 268 Mich. 
624. 

Minn.—State Bank of New Prague 
V. American Surety Co. of New 
York, 288 N.W. 7, 206 Minn. 137— 
Klemmer v. Ohio Casualty Ins. Co., 
246 N.W. 896, 898, 188 Minn. 209, 
citing Corpus Juris. 

Miss.—Columbian Mut. Life Ins. Co. 

V. Craft, 185 So. 225, 186 Miss. 234. 
Mo.—Dolph V. Maryland Casualty 
Co., 261 S.W. 330. 303 Mo. 684— 
Schroeder v. Travelers Protective 
Ass'n of America, App., 138 S.W.2d 
699—Fletcher v. Metropolitan Life 
Ins. Co., App., 137 S.W.2d 621— 
White v. Missouri Ins. Co., App., 
108 S.W.2d 614—Salamone v. Pru¬ 
dential Ins. Co. of America. App., 
103 S.W.2d 606—Cochran v. Stand¬ 
ard Accident Ins. Co. of Detroit, 
Mich., 271 S.W. 1011, 219 Mo.App. 
322. 

Mont.—^Montana Auto Finance Cor¬ 
poration V. British & Federal Un¬ 
derwriters of Norwich Union Fire 
Ins. Soc., 232 P. 198, 200, 72 Mont. 
69, 36 A,LR. 1496, citing Corpus 
Juris. 

N.J.—Gans v. Columbia Ins. Co., 123 

A. 240, 99 N.J.Law 44, affirmed 
126 A. 923, 100 N.J.Law 400— 
Connell v. Commonwealth Casual¬ 
ty Co., 115 A. 852, 96 N.J.Law 510. 

N.Y.—^Berkshire Life Ins. Co. v. 
Welnig, 47 N.E.2d 418, 290 N.Y. 6, 
affirming 36 N.Y.S.2d 427, 264 App. 
Div. 917, affirming 32 N.Y.S.2d 837, 
177 Misc. 1064, leave to appeal de¬ 
nied 37,N.Y.S.2d 429, 266 App.Dlv. 
803—Jaabeck v. Theodore A. 
Crane’s Sons Co., 144 N.B. 626, 238 
N.Y. 314. reversing 201 N.Y.S. 743, 
206 App.Div. 574—Silvers tein v. 
Commercial Casualty Ins. Co., 148 
N.E. 231, 237 N.Y. 891, 85 A.L.R. 
32, reversing 200 N.Y.S. 949, 206 
App.Div. 782—Ira S. Bushey & 
Sons V. American Ins. Co., 142 N. 

B. 840, 237 N.Y. 24, affirming 199 
N.Y.S. 929, 206 App.Div. 715, and 
reargument denied 143 N.E. 732, 
237 N.Y. 686—Bifert v. U. S. Fidel¬ 
ity & Guaranty Co., 31 N.Y.S.2d 
148, 177 Misc. 516, affirmed 26 N. 
Y.S.2d 879, 261 App.Div, 1081, re¬ 
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argument denied 27 N.Y.S.2d 772, 
261 App.Div. 1092, affirmed 39 N. 
E.2d 272, 287 N.Y. 639—Travelers’ 
Ins. Co. V. Pomerantz, 207 N.Y.S. 
81. 124 Misc. 250, affirmed 218 N. 
Y.S. 490, 218 App.Div. 431, and 
reversed on other grounds 158 N.E. 
21, 246 N.Y. 63—Polstein v. Pacific 
Fire Ins. Co., 203 N.Y.S. 862, 122 
Misc. 194—Trelger v. Commercial 
Travelers’ Mut. Acc. Ass’n of 
America, 202 N.Y.S. 410, 122 Misc. 
159. 

Ohio.—Great American Mut. Indem¬ 
nity Co. V. Jones, 144 N.E. 696, 111 
Ohio St. 84, 35 A.L.B. 1023. 

Okl.—Pitchford v. Electrical Work¬ 
ers’ Ben. Ass’n, 113 P.2d 691, 189 
Okl. 82—Bankers’ Reserve Life Co. 
V. Rice, 226 P. 324, 99 Okl. 184— 
Great Southern Life Ins. Co. v. 
Churchwell, 216 P. 676, 91 Okl. 167, 
28 A.D.R. 97. 

Pa.—MacDonald v. Metropolitan Life 
Ins. Co., 155 A. 491, 304 Pa. 213, 
77 A.L.R. 363—Battle v. Prudential 
Ins. Co. of America, 26 A.2d 849, 
148 PeuSuper. 625—J. B. Liebman 
& Co. v. .aitna Casualty & Surety 
Co., 188 A. 100, 124 Pa.Super. 69— 
MacDonald v. Pennsylvania Mut. 
Life Ins. Co., 186 A. 234, 122 Pa. 
Super. 288. 

S.C.—Lane v. New York Life Ins. 

Co., 17 S.E.2d 639, 198 S.C. 260. 
S.D.—Christensen v. Royal Ins. Co. 
of Liverpool, 272 N.W. 820, 66 S. 
D. 246. 

Tenn.—Kings, Inc., v. Maryland Cas¬ 
ualty Co.. 38 S.W.2d 67, 161 Tenn. 
531. 

Tex.—^Missouri State Life Ins. Co, 
V. Carey, Com.App., 276 S.W. 227, 
reversing. Civ.App., 262 S.W. 864. 
Va.—^American Ins. Co. v. Damas¬ 
cus Lumber Co., 124 S.E. 269, 139 
Va. 380, followed in Commonwealth 
Ins. Co. of New York v. Damascus 
Lumber Co., 124 S.B. 271, 139 Va. 
887 and Union Ins. Co. of Canton 

V. Damascus Lumber Co.. 124 S. 
B. 271, 140 Va. 248. 

32 C.J. p 1155 note 98. 

Any raasouable doubt as to the 
meaning of an insurance policy must 
be resolved In favor of insured. 
Minn.—^Zenith Box & Lumber Co. v. 
National Union Fire Ins. Co., 176 
N.W. 894, 144 Minn. 386. 

Neb.—^Peony Park v. Security Ins. 
Co. of New Haven, Conn., 289 N. 

W. 848, 187 Neb. 604. 

Or.—Clark Motor Co. v. United Pac. 
Ins. Co., 189 P.2d 670, 172 Or. 19. 

Where there Is uo praotloal dlllL- 
oulty iu maUug laaoguage free from 
doul^ any doubtful provision should 
be construed against insurer.—^New 
York Life Ins. Co. v. Nessossis, 196 
So. 766, 189 Miss. 414—Columbian 
Mut Life Ins. Co. v. Craft 165 So. 
225, 186 Miss. 234. 
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struction®2 are to be resolved against the insur¬ 
ance company and in favor of insured, at least 
when they are not cleared up by the application of 
other rules of construction.®^ The rule has also 
been stated that, where the policy is so drawn as to 
require construction, it will be construed in favor 


of insured;®^ and that, where it is fairly suscepti¬ 
ble of such an interpretation, it will be construed 
so as to afford protection to insured,®® or to per¬ 
mit him to recover for his loss,®® or to sustain, 
rather than defeat, his claim for indemnity under 
the policy,®*^ or the rule will be so construed by the 


62. U.S.—New York Life Ins. Co. v. 
Hiatt, C.C.A.Cal., 140 P.2d 762— 
Graham v. Business Men’s Assur. 
Co. of America, C.C.A.OkL, 48 P.2d 
673—^National Surety Co. v. Sheri¬ 
dan County. C.C.A.Mont.. 33 F.2d 
473. 

Ala.—^Llfe & Casualty Ins. Co. of 
Tennessee v. Bottoms. 148 So. 574, 
225 Ala. 382. 

Cal.—^Blackburn v. Home Life Ins. 
Co. of New York, 120 P.2d 31. 19 
Cal.2d 226—Ogbum v. Travelers* 
Ins. Co., 276 P. 1004, 207 Cal. 60— 
Mary Len Mine v. Industrial Ac¬ 
cident Commission, App., 148 P.2d 
106—Maxfleld Wilton & Associates 
V. Industrial Accident Commission, 
65 P.2d 1354, 19 Cal.App.2d 606— 
Yoshie Maeda v. Sierra Nevada 
Life & Casualty Co.. 292 P. 987, 
109 Cal.App. 271. 

Colo.—International Service Union 
Co. V. Espinoza, 67 P.2d 497, 100 
Colo. 299—^Equitable Life Assur. 
Soc. of U. S. V. Hemenover. 67 P. 
2d 80, 100 Colo. 231, 110 A.L.R. 
1270. 

Ill.—^Borovlcka v. Bankers' Indemni¬ 
ty Ins. Co., 6 N.E.2d 531, 289 
Ill. App. 61—Webster v. Inland 
Supply Co,. 5 N.E.2d 849, 287 Ill. 
App. 567. 

Ind.—Inter-Southem Life Ins. Co. of 
Louisville, Ky., v. Bowyer, 169 N. 

E. 65, 90 IndLApp. 494. 

La.—^Ardoin v. Great Southern Life 
Ins. Co., 173 So. 112, 186 La. 683 
—Wlldblood V. Continental Casual¬ 
ty Co.. 161 So. 684, 182 La. 202. 
Mo.—Steok V. American Nat. Assur. 
Co.. App., 86 S.W.2d 118—Mack- 
ay V. Commonwealth Cajaualty Co., 
84 S.W.2d 664, 224 Mo.App. 1100. 
Neb.—^New Masonic Temple Ass'n v. 
Globe Indemnity Co., 279 N.W. 476, 
134 Neb. 731. 

N.Y.—Mansbacher v. Prudential Ins. 
Co. of America, 287 N.Y.S. 486. 247 
App.Div. 878, reversing 278 N.Y.S. 
225, 154 Misc. 796, and affirmed 7 
N.E.2d 18, 273 N.Y. 140, 111 A.L.R. 
618, reargument denied 8 N.E.2d 
616. 274 N.Y. 487. 

82 C.J. p 1155 note 99. 

63. Tex.—^National Fire Ins. Co. v. 
Davis, Civ.App., 179 S.W.2d 816. 

64. U.S.—Fidelity & Casualty Co. 
of New York v. Phelps, C.C.A.W. 
Va., 64 F.2d 283, affirming, D.C., 3 

F. Supp. 19. 

Ga.—Johnson v. Mutual Life Ins. 

Co., 115 S.E. 14, 154 Ga. 668. 

Ill.—Jetzinger v. London Guarantee 


& Accident Co.. Ltd., 210 IlLApp. 
308. 

Ind.—Fidelity & Casualty Co. v. 
Blount Plow Works, 136 N.E. 669, 
78 Ind.App. 629. 

Mo.—Still V. Connecticut Fire Ins. 

Co., 172 S.W. 626, 186 Mo.App. 650. 
Tex.—^Mutual Protective Ass'n of 
Texas V. Woods, Civ.App., 67 S.W. 
2d 918, 920, citing Corpus Juris. 

65. U.S.—Wlgglnton v. Order of 
United Commercial Travelers of 
America. C.C.A.Ind., 126 F.2d 669. 

Cal.—Glickman v. New York Life 
Ins. Co., 107 P.2d 262, 16 Cal.2d 
626, 131 A.L.R. 1292, prior opinion, 
App., 100 P.2d 1100. 

Fla.—^National Casualty Co. v. Zml- 
jewski, 196 So. 587, 143 Fla. 286— 
Franklin Life Ins. Co. v. Tharp, 
178 So. 800, 130 Fla. 646. rehearing 
denied 179 So. 406, 131 Fla. 213. 
Neb.—^Peony Park v. Security Ins. 
Co. of New Haven, Conn., 289 N.W. 
848, 137 Neb. 504. 

Pa.—^MacDonald v. Metropolitan Life 
Ins. Co., 166 A, 491, 304 Pa. 213, 
77 A.L.R. 363—^MacDonald v. Penn¬ 
sylvania Mut. Life Ins. Co., 186 A. 
234, 122 Pa.Super. 288. 

Va.—^Home Beneficial Ass'n v. Clark, 
148 S.E. 811, 162 Va. 716. 

Wash.—Sills V. Sorenson, 73 P.2d 
798, 192 Wash. 318. 

Protection reasona-bly expected 
Insured is entitled to the protec¬ 
tion which he may reasonably expect 
from the terms of the policy he 
purchases.—^^tna Casualty & Surety 
Co. V. Chapman, 200 So. 426, 240 Ala. 
699. 

Court will not follow a refined con¬ 
struction of the laugruage used by 
surety in a fidelity bond, to defeat 
the promised and paid-for protection 
under the bond.—^Franklin Savings & 
Loan Co. of Macon v. American Em¬ 
ployers Ins. Co., C.C.A.Ga., 99 F.2d 
494. 

Courts will construe misleading 
policy, so as not to permit Insurer to 
take advantage thereof.—Common¬ 
wealth Casualty Co. v. Aichner, C. 
C.A.MO., 18 F.2d 879, certiorari de¬ 
nied Aichner v. Commonwealth Cas¬ 
ualty Co., 48 S.Ct 117, 276 U.S. 666, 
72 L.Ed. 424. 

66. U.S.—State Mut. Life Assur. 
Co. of Worcester, Mass., v. Heine, 

C. C.A.Ky., 141 F.2d 741, affirming, 

D. C., 49 F.Supp. 786—^American In¬ 
demnity Co. V. Carney, D.C.Mo., 54 
F.Supp. 273. 


Ariz.—^Arizona Fire Ins. Co. v. Dil¬ 
lingham, 206 P. 689, 23 Ariz. 608. 

Ark.—Life & Casualty Ins. Co. of 
Tennessee v. Kinney. 177 S.W.2d 
76J, 770, citing Corpus Juris—^New 
York Life Ins. Co. v. Ashby, 138 
S.W.2d 66, 199 Ark. 881—Metro¬ 
politan Life Ins. Co. v. Guinn, 186 
S.W.2d 681, 199 Ark. 994. 

Cal.—^Fageol Truck & Coach Co. v. 
Pacific Indemnity Co.. 117 P.2d 661, 
669, 18 Cal.2d 731, citing Corpus 
Juris, prior opinion, App., 110 P* 
2d 1085. 

Ill.—^Lenkutis v. New York Life Ins. 
Co.. 28 N.B.2d 86, 374 Ill. 136, af¬ 
firming 23 N.E.2d 580, SOI Ill.App. 
358—^Midwest Dairy Products Cor¬ 
poration V. Ohio Casualty Ins. Co. 
of Hamilton, Ohio, 190 N.E. 702, 
866 Ill. 389, reversing 272 IlLApp. 
1—^Hoffman v. Central Surety & 
Insurance Corporation, 17 N.E.2d 
619, 297 IlLApp. 871—Schmidt v. 
Equitable Life Assurance Society 
of U. S., 282 IlLApp. 439. 

loweu—Johnson v. Federal Life Ins. 
Co., 276 N.W. 696, 224 Iowa 797. 

Tenn.—Stovall v. New York Indem¬ 
nity Co., 8 S.W.2d 473, 167 Tenn. 
301, 72 A.L.R. 1868—U. S. Fire Ins. 
Co. V. McDaniel, 8 Tenn.App. 51. 

Tex.—^Provident Life & Accident Ins. 
Co. V. Deckard, Civ.App., 179 S.W. 
2d 828—^American Casualty & Life 
Co. V. Hays, Civ.App., 160 S.W.2d 
816, error dismissed—^American 
Nat. Ins. Co. v. Jones, Civ.App., 
83 S.W.2d 428, error refused—Fed¬ 
eral Life Ins. Co. v. Raley, Civ. 
App., 81 S.W.2d 220, reversed on 
other grounds 109 S.W.2d 972, 130 
Tex. 408—Potomac Ins. Co', v. Eas¬ 
ley, Civ.App., 293 S.W. 346, reform¬ 
ed ajid affirmed, Com.App., 1 S.W. 
2d 263. 

32 C.J. p 1165 note 2. 

67. U.S.—Hill V. Standard Mut. Cas¬ 
ualty Co., C.C.A.I1L, 110 P.2d 1001 
—State Mut. Life Assur. Co. of 
Worcester v. Briscoe, C.C.A.Ohlo, 
107 F.2d 977—Wheeler v. .®tna 
Ins. Co., C.C.A.N.Y., 68 F.2d 80, 
- reversing. D.C., 4 F.Supp. 820— 
Insurance Co. of North America 
V. Rosenberg, C.C.A.N.Y., 25 F.2d 
635—^Wright v. .ffiltna Life Ins. Co., 
C.C.A.Pa.. 10 P.2d 281, 46 A.L.R. 
226—Fireman's Fund Ins. Co. v. 
Globe Nav. Co., Wash., 236 F. 618, 
149 C.C.A, 614. 

Ala.—^Booker T. Washington Burial 
Ins. Co. V. Williams, 173 So. 269, 

^ 27 Ala.App. 893. 
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courts to allow a greater indemnity.®® 

Application of rule to parts of policy. The rule 
of strict construction against insurer and liberal 


construction in favor of insured applies to all parts 
or provisions of an insurance contract or policy,®® 
including words or terms,phrases susceptible of 


Ark.—^Business Men’s Assur. Co. v. 
Selvldgre. 63 S.W.2d 640, 187 Ark. 
1040—Travelers’ Protective Ass’n 
of America v. Stephens, 49 S.W.2d 
364, 185 Ark. 660. 

Conn.—Tomasettl v. Maryland Casu¬ 
alty Co., 169 A. 64, 117 Conn, 506. 

Fla.—^New Tork Life Ins. Co. v. Bird. 
12 So.2d 464, 152 Fla. 532—Kim- 
bal V. Travelers Ins. Co., io ^o.2d 
728, 161 Fla. 786—National Cas¬ 
ualty Co. V. Zmljewskl, 196 So. 587, 
143 Fla. 285—Inter-Ocean Casualty 
Co. V. Hunt. 189 So. 240, 138 Fla. 
167—New Tork Life Ins. Co. v. 
Kincaid, 186 So. 676, 136 Fla. 120— 
Poole V. Travelers Ins. Co., 179 
So. 138, 130 Fla. 806—^^tna Cas¬ 
ualty & Surety Co. v. Cartmel, 100 
So. 802, 87 Fla. 496, 35 A.L.R. 1013 
—^National Surety Co. v. Williams, 
77 So. 212, 74 Fla. 446. 

Ga.—^^tna Life Ins. Co. v. Palmer, 
126 S.E. 829, 169 Ga. 371, opin¬ 
ion conformed to 126 S.E. 862. 33 
Ga.App. 622—Insurance Co. of 
North America v. Samuels, 120 

S.E. 444, 31 Ga.App. 268. 

Ill.—Grimes v. Maryland Casualty 
Co.. 20 N.B.2d 982, 300 Ill.App. 62 
—^Ziolkowski v. Continental Cas¬ 
ualty Co., 1 N.B.2d 410, 284 Ill. 
App. 606, affirmed 7 N.E.2d 461, 
366 Ill. 594—^Tucker v. American 
Bonding: & Casualty Co., 223 Ill. 
App. 266—Bolton v. Standard Life 
Ins. Co., 219 IlLApp. 177—Bonner 
V. Milwaukee Mechanics’ Ins. Co., 
199 Ill-App. 166. 

Ind.—Masonic Accident Ins, Co, v. 
Jackson, 164 N.E. 628, 200 Ind. 
472/ 61 A.L.R. 840—Atkinson v. 
Indiana Nat. Life Ins. Co., 143 
N.E. 629, 194 Ind. 663, transferred, 
see 132 N.E. 263, 76 Ind.App. 344 
—Guardian Life Ins. Co. of Ameri¬ 
ca V. Brackett, 27 N.E.2d 103, 108 
Ind.App. 442—^Richmond Ins. Co. 
of New Tork v. Boetticher. 12 N.E. 
2d 1006, 105 Ind.App. 658—Church 
Members Relief Ass’n v. Felker, 
192 N.E. 709, 99 Ind.App. 623. 

Iowa.—Sorensen v. Farmers Mut. 
Hall Ins. Ass’n of Des Moines, 
286 N.W. 494, 226 Iowa 1316. 123 
A,L.R. 1000—Hiatt v. Travelers’ 
Ins. Co., 197 N.W. 3, 197 Iowa 163, 
33 A.L.R. 665. 

Ky.—Hartford Fire Ins. Co. v. Bry¬ 
an, 60 S.W.2d 74, 244 Ky. 61— 
Life & Casualty Ins. Co. of Ten¬ 
nessee V. Metcalf, 42 S.W.2d 909, 
240 Ky. 628. 

La.—Muse v. Metropolitan Life Ins. 
Co., App., 191 So. 586, affirmed 192 
So. 72, 193 La. 606, 126 A.L.R. 1076. 

Ma—^Reliable Furniture Co. v. Union 
Safe Deposit & Trust Co. of Dela¬ 
ware, 21 A.2d 834, 138 Me. 87. 

Mo.—Soukop V. Employers* Liability 


I Assur. Corporation, Limited, of 
London, England, 108 S.W.2d 86, 
341 Mo. 614, 112 A.L.R. 149—State 
ex rel. Security Mut. Life Ins. Co. 

V. Allen. 267 S.W. 379, 306 Mo. 
607, Quashing certiorari Howell v. 
Security Mut. Life Ins. Co., App., 
263 S.W. 411—Schoen v. American 
Nat. Ins. Co., App., 167 S.W.2d 
423, affirmed. Sup., 180 S.W.2d 57 
—Salamone v. Prudential Ins. Co. 
of America, App., 108 S.W.2d 606 
—Ransom v. Potomac Ins. Co. of 
District of Columbia, 45 S.W.2d 96, 
226 Mo. App. 664—^Kimbrough v. 
National Protective Ina Ass’n, 36 
S.W.3d 664. 225 Mo.App. 913. 

N.T.—McMartln v. Fidelity & Casu¬ 
alty Co. of New Tork, 267 N.T.S. 
473, 239 App.Div. 296, reversed on 
other grounds 190 N.E. 414, 264 
N.T. 220, followed in Clrulnlck v. 
Equitable Life Assur. Soc. of U. 

S. , 273 N.T.S. 404, 242 App.Dlv. 
686, and reargument denied Mc- 
Martin v. Fidelity & Casualty Co. 
of New Tork, 191 N.E. 619, 264 N. 

T. 671—Lee v. Guardian Life Ins. 
Co. of America, 46 N.T.S.2d 241, 
246, citing Corpus Juris, and af¬ 
firmed 48 N.T.S.2d 800, 267 App. 
Div. 986. 

N.C.—^Underwood v. State Life Ins. 

Co., 117 S.E. 790, 186 N.C. 638. 
N.D.—Beauchamp v. Retail Mer¬ 
chants* Ass’n Mut. Fire Ins. Co., 
165 N.W. 646, 38 N.D. 483. 

Okl. —^Friend v. Southern States Life 
Ins. Co., 194 P. 204, 80 Okl. 76. 
Pa.—^Hagarty v. William Akers, Jr. 
Co., 20 A,2d 317. 842 Pa. 236—Top- 
kis V. Rosenzweig, 5 A.2d 100, 333 
PSm 529—Bone v. Detroit Nat. Fire 
Ins. Co., 104 A. 742, 261 Pa 564. 
Va—^Palmetto Fire Ins. Co. v. Fans- 
ler, 129 S.E. 727, 143 Va 884—Wil¬ 
liams V. Metropolitan Life Ins. Co., 
123 S.E. 509. 139 Va. 341. 

Wis.—Rosenthal v. Insurance Co. of 
North America, 149 N.W. 166, 168 
Wis. 550, L.R.A.1916B 361, Ann. 
Cas.l916E 395. 

26 C.J. p 74 note 26. 

Xndexnnlty against liability 
Any doubt on question whether 
policy indemnides against liability 
or merely against loss should .be 
resolved in favor of Indemnification 
against liability. 

U.S.—Michel V. American Fire & 
Casualty Co., C.C.A.Fla., 82 F.2d 
583. 

Mo.—Pickering v. Hartsock, 287 S. 

W. 819, 221 Mo.App. 868. 

68. Fla—^Williamson v. Nurses* 
Mut. Protective Corporation, 194 
So. 643, 142 Fla 226—Inter-Ocean 
Casualty Co. v. Hunt. 189 So. 240, 
138 Fla 167—New Tork Life Ins. 
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Co. V. Kincaid, 186 So. 675, 136 Fla 
120—^Elliott V. Belt Automobile 
Ass’n, 100 So. 797, 87 Fla 645— 
Queen Ins. Co. v. Patterson Drug 
Co., 74 So. 807, 73 Fla. 666, L.RA. 
1917D 1091. 

Ky.—Commonwealth Life Ins. Co. v. 
Haskins, 88 S.W.2d 467, 269 Ky. 
780. 

Miss.—Southern Home Ins. Co. v. 

Wall, 127 So. 298, 156 Miss. 866. 
Mo.—^Bolllot V. Income Guaranty Co., 
102 S.W.2d 132, 231 Mo.App. 681. 
N.T.—Parry v. Maryland Casualty 
Co., 238 N.T.S. 613, 136 Mlsc. 888, 
affirmed 240 N.T.S. 106, 228 App. 
Div. 893. 

Tex.—Ferris v. Southern Underwrit¬ 
ers, Clv.App., 109 S.W.2d 228, er¬ 
ror refused—Mutual Protective 
Ass’n of Texas v. Woods, Civ.App., 
67 S.W.2d 918, 920, quoting Oozpus 
Juris —Southland Life Ins. Co. v. 
Hopkins, Clv.App., 219 S.W. 254, 
reversed on other grounds. Com. 
App., 244 S.W. 989. 

32 C.J. p 1166 note 8—26 C.J. p 76 
note 28. 

69. Ala—Pacific Mut Life Ins. Co. 
of California v. Edmonson, 179 So. 
185, 235 Ala 866—^Volunteer State 
Life Ins. Co, v. Weaver, 167 So. 
268, 232 Ala 224—Sovereign Camp, 
W. O. W. v. Miller, 164 So. 742, 
231 Ala 336—All States Life Ins. 
Co. V. Kelso, 195 So. 460, 29 Ala 
App. 310. 

Fla—Williamson v. Nurses* Mut 
Protective Corporation, 194 So. 643, 
142 Fla. 225. 

Ky.—Consolidated Underwriters v, 
Richards* Adm’r, 124 S.W.2d 64, 
276 Ky. 276. 

Tex.—^E. K Local Ins. Co. No. 1 of 
Seymour v. Lilly, Clv.App., 1 S.W. 
2d 490. 

70. U.S.—^Fidelity & Deposit Co. of 
Maryland v. Friedlander, C.C.A. 
Tenn., 101 F.2d 106—^Day v. Equi¬ 
table Life Assur. Soc. of U. S., C. 
C.A.C 0 I 0 ., 83 F.2d 147, certiorari 
denied Equitable Life Assur. Soc. 
of U. S. V. Day, 67 S.Ct 11, 299 
U.S. 648, 81 L.Ed. 404—Curacao 
Trading Co. v. Federal Ins. Co., D. 
C.N.T., 60 F.Siipp. 441, affirmed, C. 
CA., 187 F.2d 911— Hubs v. Pru¬ 
dential Ins. Co.- of America 
Conn., 87 F.Supp. 364—U. S. Fidel¬ 
ity & Guaranty Co. v. Shrigley, D. 
C.Ark., 26 F.Supp. 626—Reading v. 
Travelers Ins. Co., D.C.Pa, 24 F. 
Supp. 894, affirmed, C.C.A., Travel¬ 
ers Ins. Co. V. Reading, 104 F.2d 
267, certiorari denied Reading v. 
Travelers Ins. Co„ 60 S.Ct 114, 308 
U.S. 688, 84 L.Ed. 493—Safe De¬ 
posit & Trust Co. of Baltimore v. 
New Tork Life Ins. Co.. D.aMd., 
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more than one construction,*^1 and sentences, *^2 
or clauses^^ of doubtful meaning or susceptible of 
more than one construction; provisions inserted for 
the sole benefit of, or favorable to, the company 


generally conditions or other provisions em¬ 
ployed for the purpose of creating exceptions to, 
or limitations on, the liability of the company;*^® 


14 F.Supp. 721, affirmed, C.C.A., 
84 F.2d 1011. 

Ala.—Rodgrers v. Commercial Casual¬ 
ty Ins. Co.. 186 So. 684. 686, 287 
Ala. 301, citing Oorpns Jnxls. 

Del.—Laird v. Employers Liability 
Assur. Corporation, Limited of 
London, England, 18 A.2d 861, 2 
Terry 216. 

Fla.—New York Life Ins. Co. v. Kin¬ 
caid, 186 So. 675, 186 Fla. 120— 
New York Life Ins. Co. v. Kin¬ 
caid. 165 So. 663. 122 Fla. 288, re¬ 
hearing denied 167 So. 365, 128 Fla. 
67S. 

Ga.—^Nichols v. Ocean Accident & 
Guarantee Corporation, App., 27 
S.E.2d 764—Continental Life Ins. 
Co. V. Wells. 142 S.E. 900, 88 Ga. 
App. 99. 

Ill.—Oberman v. U. S. Fire Ins. Co- 
of New York, 144 N.B. 798. 313 
Ill. 172. 

Iowa.—^Klng v. Equitable Life As¬ 
sur. Soc. of U. S., 6 N.W.2d 846, 
232 Iowa 641. 

Ky.—Equitable Life Assur. Soc. of 
U. S. V. Adams, 83 S.W.2d 461, 269 
Ky. 726—Mutual Life Ins. Co. of 
New York v. Smith, 79 S.W.2d 28, 
257 Ky. 709—Jefferson Standard 
Life Ins. Co. v. Hurt. 72 S.W.2d 
20. 254 Ky. 603. 

Mo.—Stewart v. North American Ac¬ 
cident Ins. Co., App., 83 S.W.2d 
1005. 

N.Y.—Giambalvo v. Phcenlz Ins. Co. 
of Hartford. Conn., 36 N.Y.S.2d 
598, 599, 178 Misc. 887, citing Cor¬ 
pus Juris. 

Ohio.—Stuhlbarg v. Metropolitan 
Life Ins. Co.. 53 N.E.2d 828, 73 
Ohio App. 855, affirmed 65 N.E. 
2d 640, 143 Ohio St. 390—U. S. 
Casualty Co. v. Thrush, 162 N.E. 
796. 21 Ohio App. 129. 

Okl.—Employers' Casualty Co. v. T. 
B. Wiggins, Inc., 82 P.2d 886, 888, 
168 Okl. 295, citing Corpus Juris. 
Pa.—Judge V. Prudential Ins. Co. of 
America, 184 A. 543, 321 Pa. 454. 
Tex.—^Home Ins. Co., New York v. 

Springer, Civ.App., 131 S.W.2d 412. 
Vt.—Griswold V. Metropolitan Life 
Ins. Co., ISO A. 649, 107 Vt. 367. 
Wash.—^Kane v. Order of United 
Commercial Travelers of America, 
100 P.2d 1086. 3 Wash.2d 856. 
W.Va.—^White v. Inter-Ocean Casual¬ 
ty Co., 186 S.B. 208, 117 W.Va. 
236. 

32 C.J. p 1167 note 9. 

A word will he given its snore ex¬ 
tended application, so as to procure 
a construction thereof favorable to 
insured, where it is commonly sus¬ 
ceptible of two or more meanings 
or ambiguous in general import— 
AIrd V. .ffltna Life Ins. Co., D.C.Tes:., 


27 F.Supp. 141, affirmed. C.C.A., .^tna 
Life Ins. Co. v. Alrd. 108 F.2d 136, 
126 A.L.R. 1436. 

71. U.S.—^Wayne v. New York Life 
Ins. Co., aC.A.Mo.. 132 P.2d 28. 

Ala.—^Exchange Underwriters* Agen¬ 
cy of Royal Exchange Assur. of 
London. England, v. Bates, 69 So. 
956. 195 Ala. 161. 

DeL—^Lalrd v. Employers Liability 
Assur. Corporation, Limited, of 
London, England, 18 A.2d 861, 2 
Terry 216. 

Mass.—Rocci v. Massachusetts Acci¬ 
dent Co., llOvN.E. 972, 222 Mass. 
836, Ann.Cas.l918C 529. 

N.C.—^American Trust Co. v. Virginia 
Life Ins. Co.. 92 S.E. 706, 178 N.C. 
568. 

Ohio.—^Bobler v. National Casualty 
Co., 64 N.B.2d 798, 143 Ohio St 
216. 

72. Ky.—General Accident. Fire & 
Life Assur. Corp. v. Louisville 
Home Tel. Co., 193 S.W. 1031, 176 
Ky. 96, L.R.A.1917D 962—Spring 
Garden Ins. Co. v. Imperial Tobac¬ 
co Co., 116 S.W. 234, 132 Ky. 7, 
136 Am.S.R. 164, 20 L.R.A.,N.S., 
277, 

73. U.S.—^Automobile Ins. Co. of 
Hartford, Conn., v. Springfield Dye¬ 
ing Co., C.C.A,Pa., 109 F.2d 638 
—State Farm Mut Automobile 
Ins. Co. V. Coughran, C.C.A.Cal., 92 
F.2d 239, certiorari granted 68 S. 
Ct 281, 302 U.S. 679, 82 L.Ed. 624. 
reversed on other grounds 68 S.Ct. 
670, 303 U.S. 486, 82 L.Ed. 970. 

Ala.—The Praetorians v. Hicks, 176 
So. 258, 234 Ala. 451. 

Cal.—^Baine v. Continental Assur. Co., 
129 P.2d 396, 21 Cal.2d 1, 142 A. 
L.R. 1263, prior opinion, App., 121 
P.2d 806. 

Colo.—^North American Accident Ins. 
Co. V. Cochran, 228 P. 28, 74 Colo. 
615. 

Fla.—Camden Fire Ins. A8s*n v. 
Daylight Grocery Co., 12 So.2d 
768. 

Ga.—Penn Mut Life Ins. Co. v. 
Childs, 16 S.E.2d 103, 65 Ga.App. 
468. 

Idaho.—Mode, Limited, v. Fireman's 
Fund Ins. Co., 110 F.2d 840, 62 
Idaho 270, 188 A.L.R. 791. 

Mo.—Spencer v. Farmers' Mut. Ins. 
Co. of Sullivan County, Mo.App. 
65 S.W.2d 666. 

N.Y.—Lee v. Guardian Life Ins. Co. 
of America, 46 N.Y.S.2d 241, af¬ 
firmed 48 N.Y.S.2d 800, 267 App. 
Div. 986. 

Ohio.—Stuhlbarg v. Metropolitan 
Life Ins. Co., 68 N.B.2d 828, 73 
Ohio App. 866, affirmed 65 N.E.2d 
640, 143 Ohio St 390. 
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R.I.—^Laliberte v. Public Service 
Mut. Casualty Co., 34 A.2d 670. 
Tenn.—Stovall v. New York Indem¬ 
nity Co., 8 S.W.2d 478. 167 Tenn. 
801, 72 A.L.R. 1368. 

32 C.J. p 1167 note 12. 

Anxhlgiioiis olauses la. builders’ risk 
policy 

U. S.—Wheeler v. .^tna Ins. Co., C. 
C.A.N.Y., 68 F.2d 30, reversing, D. 
C., 4 F.Supp. 820. 

danses favoring Insured dominate 
those for Insurer's benefit.—Kipkey 

V. Casualty Ass'n of America, 238 
N.W. 239, 255 Mich. 408. 

74. Ind.—^Hartford Live Stock Ins. 
Co. V. Everett 169 N.B. 473, 93 
Ind.App. 238—Farmers' Ins. Co. v. 
Glaze, 101 N.B. 734, 56 Ind.App. 
147. 

N.Y.—Bernstein v. Metropolitan Life 
Ins. Co., 266 N.Y.S. 691, 142 Misc. 
616. 

Tex—Simmons v. Western Indemni¬ 
ty Co., Clv.App., 210 S.W. 713. 

Vt.—^Moore v. Union Mut. Fire Ins. 
Co., 22 A.2d 603, 112 Vt 218. 

76. U.S.—Sutton v. Hawkeye Casu¬ 
alty Co., C.C.A.Tenn., 188 P.2d 781 
—^Hlll V. Standard Mut Casualty 
Co., aC.A,Ill., 110 F.2d 1001—Swa- 
sey V. Massachusetts Protective 
Ass'n, C.C.A.Arlz., 96 F.2d 265, cer¬ 
tiorari denied Massachusetts Pro¬ 
tective Ass'n v. Swasey, 69 S.Ct. 
70, 805 U.S. 611, 83 L.Ed. 889— 
Jensma v. Sun Life Assur. Co. of 
Canada, C.C.A.Idaho, 64 F.2d 467, 
reversing, D.C., Jensma v. Benefit 
Ass'n of Ry. Employees, 1 F.Supp. 
961, and certiorari denied Sun 
Life Assur. Co. of Canada v. Jens¬ 
ma, 63 S.Ct 796, 289 U.S. 768, 77 
L.Bd. 1606. 

Ala.—Miller v. Liberty Nat. Life Ins. 
Co., 9 So.2d 132. 134, 243 Ala. 250, 
citing Ck>xpa8 Juris, and denying 
certiorari 9 So.2d 129, 30 Ala.App. 
608—Bank of Savings & Trusts v. 

U. S. Casualty Co., 5 So.2d 618, 242 
Ala. 161. 

Ariz.—^Republic Nat. Life Ins. Co. 

V. Merkley, 124 P.2d 813, 69 Ariz. 
125. 

Ark.—Missouri State Life Ins. Co. v. 
Martin, 69 S.W.2d 1081, 188 Ark. 
907—^National Life & Accident Ins. 
Co. V. Whitfield, 53 S.W.2d 10, 186 
Ark. 198—Connecticut Fire Ins. 
Co. v. Boydston, 293 S.W. 730, 173 
Ark. 487—Life & Casualty Co. v. 
Ford, 292 S.W. 389, 172 Ark. 1098. 
Fla.—Poole v. Travelers Ins. Co., 
179 So. 188, 180 Fla. 806—Palatine 
Ins. Co. V. Whitfield, 74 So. 869, 73 
Fla. 716. 

Ga.—^Atlas Assur. Co. v. Lies, App., 
27 S.E.2d 791—Insurance Co. of 
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conflicting, inconsistent, or repugnant provisions | an indorsement or rider on the policy susceptible of 


North America v. Samuels. 120 S. 
E. 444. 31 Oa.App. 258. 

Idaho.—^Hosenau v. Idaho Mut. Ben. 

Ass*n. 145 P.2d 227. 

Ill.—^Pioneer Life Ins. Co. v. Alliance 
Life Ins. Co.. 30 N.E.2d 66. 374 
Ill. 576. reversing 25 N.E.2d 831. 

304 IlLApp. 13—Lenkutis v. New 

Tork Life Ins. Co., 28 N.E.2d 86. 
374 Ill. 136. affirming 23 N.B.2d 
680. 301 IlLApp. 368—Midwest 

Dairy Products Corporation v. Ohio 
Casualty Ina Co. of Hamilton, 
Ohio, 190 N.B. 702, 356 Ill. 389. re¬ 
versing 272 Ill.App. 1—Kaplan v. 

U. S. Fidelity & Guaranty Co., 174 
N.E. 834. 343 Ill. 44, affirming 266 
I11A.PP. 437—Sally Chain Stores v. 
Ace Bonded Carriers. 30 N.B.2d 
966. 307 IlLApp. 644. 

Ky.—Ransdell v. North American 
Accident Ins. Co.. 122 S.W.2d 114^, 
276 Ky. 607—^New Amsterdam Cas¬ 
ualty Co. V. Plckrell. 19 S.W.2d 
955. 230 Ky. 354. 

La.—Garrell v. Good Citizens Mut. 
Ben. Ass'n, 16 So.2d 463. 204 La. 
871. modifying, App., 11 So.2d 259, 
amended 11 So.2d 657—Salomon v. 
Equitable Life Assur. Soc. of U. 
S.. 13 So.2d 329. 202 La. 1001. 
Mich.—^Pletrantonlo v. Travelers Ins. 
Co, of Hartford. Conn., 276 N.W. 
786. 282 Mich. 111. 

Mo.—State ex rel. Mills Lumber Co. 

V. Trimble. 39 S.W.2d 366, 327 Mo. 
899—^Wendorff v. Missouri State 
Life Ins. Co., 1 S.W.2d 99, 318 Mo. 
863—State ex rel. Security Mut 
Life Ins. Co. v. Allen, 267 S.W. 879, 

305 Mo. 607. quashing certiorari 

Howell V, Security Mut Life Ins. 
Co., App.. 263 S.W. 411—Bonzon v. 
Metropolitan Life Ins. Co., App., 
143 S.W.2d 336—^Koch v. Menaugh, 
84 S.W.2d 383, 231 Mo.App. 1036— 
Walker, to Use of Forlstel, v. 
American Automobile Ins. Co., 70 
S.W.2d 82, 229 Mo.App. 1202— 

Kimbrough v. National Protective 
Ins. Ass'n, 35 S.W.2d 664, 225 Mo. 
App. 913—^Arms v. Faszholz, App., 
32 S.W.2d 781—^Rosen-Relchardt 
Brokerage Co. y. London Assur. 
Corporation, App., 264 S.W. 483— 
Howell V. Security Mut Life Ins. 
Co., App., 258 S.W. 411, certiorari 
quashed State ex reL Security Mut. 
Life Ins. Co. v. Allen. 267 S.W. 879, 
305 Mo. 607—^American Paper 
Products Co. V. Continental Ins. 
Co., App., 225 S.W. 1029, certiorari 
quashed State ex rel. Continental 
Ins. Co. V. Reynolds, 236 S.W. 88, 
290 Mo. 362. 

Neb.—^Moffltt V. State Automobile 
Ins. Ass'n, 297 N.W. 918, 189 Neb. 
612, superseded 800 N.W. 887, 140 
Neb. 678. 

N.J.—Zurich General Accident & Li¬ 
ability Ins. Co. V. American Mut 
Liability Ins. Co. of Boston, 192 A. 
387, 118 N.J.Law 817—Krleg v. 


Phoenix Ins. Co. of Hartford, 
Conn., 186 A. 21. 116 N.J.Law 467, 
reversing 180 A. 218, 18 N.J.Mlsc. 
555. 

Ohio.—Furjesz v. National Accident 
& Health Ins. Co., App., 49 N.E.2d 
66—Smith v. American Assur. Co., 
12 Ohio N.P..N.S., 97. 

Okl.—^National Life & Accident Ins. 
Co. of Nashville, Tenn., v. May, 89 
P.2d 107, 170 Okl. 198. 

Pa.—^Valvano v. Prudential Ins. Co. 
of America, Com.Pl., 43 LackJur. 
137. 

S.C.—^Wheeler v. Globe & Rutgers 
Fire Ins. Co. of City of New York, 
118 S.E. 609, 125 S.C. 320. 

Tenn.—Hahn v. Home Life Ins. Co. 
of New York. 84 S.W.2d 361. 169 
Tenn. 232. 

Tex.—Pacidc Mut Life Ins. Co. of 
California v. Schlakzug, Clv.App.. 
180 S.W.2d 980, reversed on other 
grounds. Sup., 188 S.W.2d 709— 
Trinity Universal Ins. Co. v. De 
Martini. Civ.App.. 118 S.W.2d 901. 
error refused—^National Surety Co. 

V. Volk Bros. Co.. Civ.App., 63 S. 

W. 2d 223—Business Men's Assur. 
Ass’n V. Read, Clv.App., 48 S.W. 
2d 678—^American Fidelity & Cas¬ 
ualty Co. V. Williams, Civ.App., 
34 S.W.2d 896, error refused—In¬ 
ternational Travelers' Ass'n v. Me- 
laun, Clv.App., 270 S.W. 246. 

Va.—^Ayres v. Harleysvllle Mut Cas¬ 
ualty Co.. 2 S.E.2d 303, 172 Va. 383 
—^Marandlno v. Lawyers' Title Ins. 
Corporation, 169 S.E. 181, 166 Va. 
696—^Newsoms v. Commercial Cas¬ 
ualty Ins. Co.. 137 S.E. 466, 147 
Va. 471. 52 A.L.R. 363. 

Wash.—Collins v. Northwest Casual¬ 
ty Co., 39 P.2d 986, 180 Wash. 347, 
97 A.L.R. 1236. 

Wls.—^Housner v. Baltimore-Ameri¬ 
can Ins. Co., 286 N.W. 646, 206 
Wls. 23. 

1 C.J. p 414 note 27, p 416 note 30— j 
26 C.J. p 73 note 20, p 76 note 
42—32 C.J. p 1167 note 14. 

Frovisloiui designed to out down, 
restzlot, or limit iusurauce already 
grautedf or Introducing exceptions 
or exemptions, must be strictly con¬ 
strued against insurer.—^Bituminous 
Casualty Corporation v. Walsh & 
Wells, Mo.App., 170 S.W.2d Ill- 
Thrower V. Life & Casualty Ins. Co. 
of Tennessee, Mo.App., 141 S.W.2d 
192—^Rieger v. Mutual Life Ins. Co. 
of New York, 110 S.W.2d 878, 234 
Mo.App. 93. 

Fzovlsious Imposiiig oondltlons on 
Insured to be performed in particu¬ 
lar manner are strictly construed 
against Insurer.—^Travelers* Protec¬ 
tive Ass’n of America v. Stephens, 
49 S.W.2d 364, 186 Ark. 660. 

Subordinate conditions of health, 
accident, and life policies limiting 
the scope and purpose for which its 
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policies were taken out are to be 
construed strictly against Insurer.— 
Glenn v. Gate City Life Ins. Co., 18 
S.E.2d 113, 220 N.C. 672—Thompson 
V. Mutual Ben. Health & Accident 
Ass’n. 184 S.E. 695, 209 N.C. 678. 

76. U.S.—^Hemor Co. v. Superior 
Fire Ins. Co., D.C.N.Y., 39 F.2d 477, 
affirmed, C.C.A., 48 F.2d 1076—Sha¬ 
piro Bros. Factors Corporation v. 
Automobile Ins. Co. of Hartford, 
Conn., D.C.N.J., 40 F.Supp. 1. 

Ala-—^Equitable Life Assur. Soc. v. 
Hill, 161 So. 800, 280 Ala. 505— 
North Carolina Mut. Life Ins. Co. 
V. Terrell, 160 So. 818, 227 Ala. 
410, 89 AL.R. 1459. 

Ark.-^olorado Life Co. v. Polk, 83 
S.W.2d 634, 191 Ark. 161. 

Cal.—^Frltz v. Metropolitan Life Ins. 
Co., 128 P.2d 622, 50 Cal.App.2d 
670. 

Colo.—^North American Accident Ins. 
Co. V. Cochran, 223 P. 28, 74 Colo. 
515. 

Ga—^Eminent Household of Colum¬ 
bian Woodmen v. Vance, 186 S.E. 
391, 53 GclApp. 237—^Inter-Ocean 
Casualty Co. v. Alford. 177’S.E. 
816, 50 GaApp. 260—Parham v. 
National Relief Assur. Co., 125 S.E. 
519, 33 GaApp. 69. 

Ill.—^Baron v. Prudence Life Ins. Co., 
42 N.B.2d 137, 816 Ill.App. 129. 

Ind.—^American Income Ins. Co. v. 
Kindlesparker, 200 N.E. 432, 102 
Ind.App. 445. 

Iowa—Schmith v. Union Mut. Cas¬ 
ualty Co., 247 N.W. 666, 216 Iowa 
986. 

Ky.—Snyder v. Travelers’ Fire Ins. 

Co., 188 S.W.2d 1036, 282 Ky. 656. 
La—^Jones v. Washington Nat Ins. 
Co., App., 2 So.2d 696—^Farmer v. 
Prudential Ins. Co. of America, 
App., 167 So. 234. 

Mo.—^Doty V. American Nat. Ins. Co., 
166 S.W.2d 862, 360 Mo. 192, re¬ 
versing 160 S.W.2d 810, 236 Mo. 
App. 956—^Bolllot V. Income Guar¬ 
anty Co., 102 S.W.2d 132, 231 Mo. 
App. 531. 

N.J.—^Nuzzl V. U. S. Casualty Co., 1 
A2d 890, 121 N.J.Law 249. 

N.C.—Felts V. Shenandoah Life Ins. 

Co., 19 S.E.2d 259, 221 N.C. 148. 
S.D.—Orr v. National Fire Ins. Co. 
of Hartford, Conn., 210 N.W. 744, 
60 S.D. 519, reheard 219 N.W. 119, 
62 S.D. 613. 

Tenn.—^Life & Casualty Ins. Co. v. 
Jett 133 S.W.2d 997, 176 Tenn. 
295—Pacific Mut Life Ins. Co. v. 
Freedman, 8 Tenn.Clv.App. 468. 
Tex.—^Provident Ins. Co. v. Lem¬ 
mons, Civ.App., 68 S.W.2d 392— 
People's Mut Life Ass'n v. Gaven- 
der, Clv.App., 46 S.W.2d 723, error 
dismissed. 

82 C.J. p 1167 note 16. 

Frovlslou most favorable to in¬ 
sured should be adopted^ where there 



44 O.J.S. 


INSURANCE 


§ 297 


two constructions;'^'^ ambiguous or repugnant pro¬ 
visions in the constitution, by-laws, dr rules of the 
company and even questions and answers or 
other statements, in the application, of doubtful 
meaning.'^® 

Kinds of insurance policies within rule. The rule 
that an insurance contract will be construed lib¬ 


erally in favor of insured and strictly as against in¬ 
surer is applicable to. all kinds of insurance con- 
tracts.80 Although there is authority to the con- 
trary,8l the rule has been applied to the contracts 
of mutual insurance companies,unless the con¬ 
tract violates the provisions of the statute govern¬ 
ing such policies.83 The rule has been applied in 


are two or more confllctlngr or Incon¬ 
sistent provisions. 

U.S.—Prudential Ins. Co. of America 
V. Kingr, C.C.AMO., 101 F.2d 990 
—New York Life Ins. Co. v. Jack- 
son, C.C.A.I11., 98 F.2d 950, con- 
formlngr to mandate 58 S.Ct 871, 
304 U.S. 261, 82 L.Bd. 1329, vacat- 
ingr, C.C.A., 94 F.2d 288, certiorari 
denied 59 S.Ct. 108, 305 U.S. 640, 
83 L.Ed. 413—^Harvey v. Union 
Central Life Ins. Co., C.C.A.S.C.. 
45 F.2d 78, certiorari denied Un¬ 
ion Central Life Ins. Co. v. Har¬ 
vey, 51 S.Ct. 353, 283 U.S. 829, 76 
L.Bd. 1442. 

Ark.—Sovereigm Camp, W. O. W., v. 
Hardee, 66 S.W.2d 648, 188 Ark. 
542—^National Equity Life Ins. Co. 
V. Bourland, 16 S.W.2d 6, 179 Ark. 
398. 

Fla.—^New York Life Ins. Co. v. Bird, 
12 So.2d 454, 152 Fla. 532—Klmbal 
V. Travelers Ins. Co., 10 So.2d 728, 
161 Fla. 786. 

Ga—^Fokes v. Interstate Life & Ac¬ 
cident Ins. Go., 2 S.E.2d 170, 69 Ga. 
App. 680. 

Ill.—^American Inv. Co. of Illinois v. 

U. S. Fidelity & Guaranty Co., 267 
Ill.App. 370—^Hungate v. New York 
Life Ins. Co., 267 Ill.App. 267— 
Nalty V. Federal Casualty Co., 246 
I11.APP. 180. 

77. U.S.—Johnson v. Maryland Cas¬ 
ualty Co., C.C.AW1S., 126 F.2d 337, 
reversing, D.C., 34 F.Supp. 870. 

Ga—Insurance Co. of North America 

V. De Loach, 61 S.E. 406, 3 GaApp. 
807. 

N.H.—Merchants Mut Casualty Co. 
V. Goodall, 10 A.2d 263, 90 N.H. 
406. 

N.Y.—Garellck v. Rosen, 8 N.E.2d 
279, 274 N.Y. 64, reversing 290 N. 
Y.S. 271, 248 App.Dlv. 924, follow¬ 
ed In Orlando v. Rosen, 8 N.E.2d 
609, 274 N.Y. 472, reversing 290 
N.Y.S. 270, 248 App.Dlv. 924— 

Coffaro V. Queen Ins. Co. of Amer¬ 
ica, 216 N.Y.S. 664, 217 App.Dlv. 
197—San-Nap-Pak Mfg. Co. v. 
Firemen's Ins. Co. of Newark, N. 
J., 47 N.Y.S.2d 542, affirmed 51 
N.Y.S.2d 764, 268 App.Dlv. 906, ap¬ 
peal denied 52 N.Y.S.2A 579, 268 
App.Dlv. 979. 

Wls.—^Rood V. Merchants Ins. Co., 3 
N.W.2d 363, 240 Wls. 329, concur¬ 
ring opinion 3 N.W.2d 680, 240 
Wls. 329—^Lewls v. Insurance Co. 
of North America of«Philadelphia, 
Pa, 234 N.W. 499, 203 Wis. 324. 
Indorsement or rider construed as 


part of policy generally see Infra 
§ 300. 

7& Ill.—Stone v. Tri-State Mut. 
Life Ass’n, 37 N.E.2d 564, 311 Ill. 
App. 624. 

N.C.—Forest City Building & Loan 
Ass'n V. Davis. 133 S.E. 530, 192 
N.C. 108, modified on other grounds 
138 S.B. 338, 193 N.C. 710. 

Tex.—Glnners* Mut. Underwriters 
Ass'n of Texas v. Pickard, Civ. 
App., 34 S.W.2d 641, error dis¬ 
missed. 

32 C.J. p 1167 note 19. 

Charter, by-laws, or rules of com¬ 
pany construed as part of policy 
generally see Infra § 803. 

79. U.S.—Northwestern Nat. Life 
Ins. Co. V. Nalbant, C.C.A.Mlch., 
119 F.2d 726—New York Life Ins. 
Co. v. Calhoun. C.C.A.MO.. 97 F.2d 
896—Pacific Mut. Life Ins. Co. v. 
Cunningham. D.C.Fla., 54 F.2d 927, 
reversed on other grounds, C.C.A., 
Pacific Mut Life Ins. Co. of Cal¬ 
ifornia V. Cunningham, 66 F.2d 
909, certiorari denied Cunningham 
V. Pacific Mut. Life Ins. Co. of 
California, 64 S.Ct 121, 290 U.S. 
686, 78 L.Ed. 570. 

Mass.—^Metropolitan Life Ins. Co. v. 

Bumo, 33 N.E.2d 519, 309 Mass. 7. 
Mo.—^Houston v. Metropolitan Life 
Ins. Co., 97 S.W.2d 856, 282 Mo. 
App. 195. 

N.J.—^Urback v. Metropolitan Life 
Ins. Co., 32 A.2d 337, 130 N.JXaw 
210—Shapiro v. Metropolitan Life 
Ins. Co., 168 A, 637, 114 N.J.Bq. 
378, affirming 159 A. 680, 110 N.J. 
Bq. 287. I 

Or.—^Purcell v. Washington Fidelity 
Nat Ins. Co., 16 P.2d 639, 141 Or. 
98. 

S.C.—Wheeler v. Globe & Rutgers 
Fire Ins. Co. of City of New York, 
118 S.E. 609. 126 S.C. 320. 

Wash.—^Metropolitan Club v. Massa¬ 
chusetts Bonding & Insurance Co., 
220 P. 818, 127 Wash. 320. 

82 C.J. p 1167 note 20—1 C.J. p 
416 note 29. 

Application construed as part of pol¬ 
icy generally see Infra § 301. 
ApplicatloxL for street grading oon- 
txaotor’s bond must be construed 
against surety whose agent prepared 
it—^lowa Bonding & Casualty Co. v. 
Frank Cram & Sons, 228 N.W. 24, 
209 Iowa 424. 

sa U.S.—^Bower v. .ffiStna Ins. Co., 
D.C.Tex., 64 F.Supp. 897. 
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D.C.—Patterson v. Ocean Accident & 
Guarantee Corp., 25 App.D.C. 46. 
Okl.—^Employers’ Casualty Co. v. T. 
E. Wiggins, Inc., 32 P.2d 886, 888, 
168 Okl. 295, citing Corpus Juris. 
Bankers’ and brokers’ blanket bond 
N.Y.—^Kean v. Maryland Casualty 
Co., 223 N.Y.S. 373, 221 App.Dlv. 
184, reversing 217 N.Y.S. 95, 127 
Mlsc. 893, and affirmed 162 N.E. 
614, 248 N.Y. 634—De Lanoy, Kipp 
& Swan V. New Amsterdam Casu¬ 
alty Co., 11 N.Y.S.2d 626, 171 Mlsc. 
342. 

Blanket forgery bond 
U.S.—Quick Service Box Co. v. St. 
Paul Mercury Indemnity Co. of 
St Paul, C.C.A.Wis., 96 P.2d 16. 
N.Y.—^Ira S. Bushey & Sons v. Amer¬ 
ican Ins. Co., 142 N.E. 340. 237 N. 
Y. 24, affirming 199 N.Y.S. 929, 
206 App.Div. 716, and reargument 
denied 143 N.E. 732, 237 N.Y. 636. 

81. Kan.—^Rlckel v. Republic Mut. 
Fire Ina Co., 282 P. 767, 129 Kan. 
832. 

Beason for rule 

“The insurer under such a policy 
is In effect the insurer as well as the 
Insured, so that the same strict 
rule of construction does not apply.” 
—^Rickel V. Republic Mut Fire Ins. 
Co., supra. 

82. Mich.—^Empire Mut. Fire Ins. 
Co. V. Hammerberg, 249 N.W. 18, 
263 Mich. 682. 

Tex.—^Pledger v. Business Men's 
Acc. Ass'n of Texas, Civ.App., 197 
awf. 889, reheard 198 S.W. 810, re¬ 
versed on other grounds. Com. 
App., 228 S.W. 110—Stephenvllle 
Mut. Life Ins. Ass’n v. Gant, Civ. 
App., 7 S.W. 2d 119, error dis¬ 
missed. 

32 C.J. p 1167 note 22. 

Buie not applied 

Mich.—^Harris v. Michigan Mut. Bail 
Ins. Co., 173 N.W. 633, 207 Mich. 
182, 7 A.L.R. 366. 

Ambiguity in the. certifloate of a 
mutual insurance assessment asso¬ 
ciation should be resolved against 
the association on the question 
whether the association advised a 
member of his classification to which 
coveraire was limited.—Mutual Life 
& Loan Ass'n of America v. Houston, 
Tex.Civ.App., 6& S.W.2d 1036, error 
dismissed. 

83. Mich.—^Empire Mut. Fire Ins. 
Co. V. Hammerberg, 249 N.W. 18, 
263 Mich. 632. 
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the construction of contracts or policies of acci- i surance,*® and, likewise, the rule has been ap- 
dent insurance,^* burglary, robbery, and theft in- J 


84. TJ.S.—^Prudential Ins. Co. of 
America y. Carlson, C.C.A.Kan.. 126 
F.2d 607—Commercial Casualty 
Ins. Co. V. Stinson, C.C.A.Mlch., 
Ill F.2d 63, certiorari denied 61 
S.Ct 25, 811 U.S. 667, 85 L-Bd. 428 
—^North American Accident Ins. 
Co. V. Tebbs, C.C.A,Utah, 107 P.2d 
853, certiorari denied 60 S.Ct. 717, 
309 U.S. 678, 84 L.Ed. 1022—U. S. 
Fidelity & Guaranty Co. r. Aschen- 
brenner, C.C.A.Cal., 65 F.2d 976, 
certiorari granted Ascbenbrenner | 
V. IT. S. Fidelity & Guaranty Co., | 
54 S.Ct. 229, 290 U.S. 622, 78 I..Bd. 
543, reversed on other grounds 54 
S.Ct. 590, 292 U.S. 80. 78 L.Bd. 
1137, rehearing denied 54 S.Ct. 861, 
292 U.S. 615, 78 L..Bd. 1474. 

Ala.—The Praetorians v. Hicks. 175 
So. 258, 284 Ala. 451—Life & Casu¬ 
alty Ins. Co. of Tennessee v. Tolll- 
son, 134 So. 805, 223 Ala. 78. 

Arlz.—^Dickerson v. Hartford Acci¬ 
dent & Indemnity Co., 106 P.2d 517, 
66 Arlz. 70. 

Ark.—Travelers' Protective Ass'n of 
America v. Stephens, 49 S.W.2d 
364, 185 Ark. 660—Great American 
Casualty Co. v. Williams, 7 S.W.2d 
776, 177 Ark. 87. 

Cal.—^Mah See v. North American 
Acc. Ins. Co. of Chicago, HL, 213 
P. 42, 190 Cal. 421, 26 A.I 1 .R. 123. 

Del.—^Metropolitan Life Ins. Co. v. 
Landsman, 166 A. 668, 6 W.W. 
Harr. 884. 

Ga.—^Hall v. General Accident Assur. 
Corporation, 86 S.EL 600, 16 Ga. 
App. 66. 

Ill. — ^Zlolkowskl V. Continental Casu¬ 
alty Co., 7 N.B.2d 461, 365 Ill. 594, 
affirming 1 N.B.2d 410, 284 Ill.App. 
505—^Porter v. Continental Casual¬ 
ty Co., 277 HhApp. 492—^Dickson 
V. Great American Casualty Co., 
269 IlLApp. 532—^Bltzer v. South¬ 
ern Surety Co., 245 Ill.App. 295— 
Davis V. Midland Casualty Co., 190 
Ill.App. 888. 

Ind.—^Masonic Acc. Ins. Co. v. Jack- 
son, 164 N.B. 628, 200 Ind. 472, 61 
A.L.R. 840—^American Liability Co. 
V. Bowman, 114 N.B. 992, 65 Ind. 
App. 109. 

Ky.—Ransdell v. North American 
Accident Ins. Co., 122 S.W.2d 114, 
275 Ky. 507—Columbia Casualty 
Co. V. McHargue, 64 S.W.2d 617, 
246 Ky. 98. 

Minn.—Wilson v. Metropolitan Life 
Ins. Co., 246 N.W. 826, 187 Minn. 
462—^Zeltler v. National Casualty 
Co., 146 N.W. 396, 124 Mina. 478. 

Miss.—^New Amsterdam Casualty Co. 
V. Perryman, 140 So. 342, 162 Miss. 
864. 

Mo.—^Parks v. Marylemd Casualty 
Co., 91 S.W.2d 1186, 230 Mo.App. 
388—^Heald v. .ffitna Life Ins. Co. 
of Hartford, Conn., App., 90 S.W. 


2d 797. affirmed 104 S.W.2d 379, 340 
Mo. 1148—Greenlee v. Kansas City 
Casualty Co., 182 S.W. 138, 192 
Mo.App. 303. 

Neb.—^Long v. Railway Mall Ass'n, 
12 N.W.2d 118. 

N.T.—Greenberg v. Mutual Ben. 
Health & Accident Ass'n, of Oma¬ 
ha, Neb., 46 N.T.S.2d 198, 267 App. 
Dlv. 186—Ritchie v. Standard 
Surety & Casualty Co. of New 
York, 13 N.T.S.2d 1022, 267 App. 
Dlv. 645, appeal denied—^Dunn v. 
National Casualty Co., 6 N.Y.S.2d 
699, 266 App.Dlv. 52—Mulvlhlll v. 
Commercial Casualty Ins. Co., 224 
N.T.S. 644, 221 App.Dlv. 494. af¬ 
firmed 162 N.E. 610, 248 N.T. 624 
—^Penrose v. Metropolitan Life 
Ins. Co.. 296 N.Y.S. 764. 163 Mlsc. 
241—Colyer v. North American Ac¬ 
cident Ins. Co., 230 N.T.S. 478, 182 
Mlsc. 701—^Best v. North American 
Accident Ins. Co.. 220 N.T.S. 289, 
128 Mlsc. 898, affirmed 224 N.T.S. 
767, 221 App.Dlv. 829, reversed on 
other grounds 162 N.E. 510, 248 
N.T. 626. 

Ohio.—^Bums V. Employers Liability 
Ass’n, App., 31 N.E.2d 690, re¬ 
versed on other grounds Bums v. 
Employers' Liability Assur. Cor¬ 
poration, Limited, of London, Eng¬ 
land. 16 N.E.2d 316, 184 Ohio St 
222, 117 A.L.R. 733—Bowling v. 
Life Ins. Co. of Virginia, 177 N.B. 
631, 39 Ohio App. 491. 

Pa.—^Primrose v. Casualty Co. of 
America, 19 Pa.Dlst 471—Holgate 

V. Great Eastern Casualty & In¬ 
demnity Co., 18 Pa.DIst 426. 

Tenn.—^National Life & Accident Ins. 
Co. V, Bond, 8 Tenn. Civ.App. 610 
—^National Life & Accident Ins. 
Co. V. Bradley, 6 Tenn.Civ.App. 566. 
Tex.—^Kemper v. Police & Firemen's 
Ins. Ass'n, Com.App., 44 S.W.2d 
978, reversing Police & Firemen's 
Ins. Ass'n v. Kemper, Civ.App., 28 
S.W.2d 1111, modified on other 
grounds Kemper v. Police & Fire¬ 
men’s Ins. Ass’n, Cozn.App., 48 S. 

W. 2d 264—^Provident Life & Ac¬ 
cident Ins. Co. V. Sims, Civ.App., 
149 S.W.2d 281, error dismissed— 
Order of Ry. Conductors of Ameri¬ 
ca V. Gregory, Civ.App., 91 S.W.2d 
1189, error dismissed—^Norwood v. 
Washington Fidelity Nat Ina Co.. 
Civ.App., 16 S.W.2d 842—Southern 
Surety Co. v. Davidson, Civ.App., 
280 S.W. 336—^International Trav¬ 
elers' Ass'n V. Votaw, Clv.App., 
197 S.W. 237, error refused. 

Vt—Clarke v. Travelers' Ins, Co., 
Ill A 449, 94 Vt 883. 

Wash.—^Doke v. United Pac. Ins. Co., 
131 P.2d 436, 15 Wash.2d 686, af¬ 
firmed 185 P.2d 71, 16 Wash.2d 686. 
1 C.J. p 414 notes 25-27, p 416 note 
28. 


Ckmrts wm go as far as they oaa 
to hold insurer liable on accident pol¬ 
icy, unless necessary to make new 
contract for parties.—McMartln v. 
Fidelity & Casualty Co. of New 
York, 267 N.T.S. 478, 239 App.Dlv. 
296, reversed on other grounds 190 
N.E. 414, 264 N.T. 220, followed in 
Clrulnick v. Equitable Life Assur. 
Soc. of U. S., 278 N.T.S. 404, 242 App. 
Dlv. 685, and reargument denied Mc- 
Martln v. Fidelity & Casualty Co. 
of New York, 191 N.E. 619, 264 N.T. 
671. 

86. U.S.—Gross v. Fidelity & Depos¬ 
it Co. of Maryland, C.C.AN.T., 72 
P.2d 223—Ocean Accident & Guar¬ 
antee Corporation v. Old Nat. 
Bank. C.C.A.Mich., 4 F.2d 763— 
Bankers' Mut Casualty Co. v. 
State Bank of Golfs, Iowa, 150 F. 
78, 80 C.C.A 32. 

HI.—^Levinson v. Fidelity & Casualty 
Co. of New York, 181 N.E. 321, 348 
HI. 495—^Boyda Dairy Co. v. Con¬ 
tinental Casualty Co., 20 N.B.2d 
839, 299 HLApp. 469—Fee v. Zurich 
General Accident & Liability Ins. 
Co., 257 HLApp. 227—Jetzlnger 
V. London Guarantee & Acc. Co., 
Limited, of London, Eng., 210 Ill. 
App. 308. 

Ind.—Fidelity & Deposit Co. of 
Maryland v. Pettis Dry Goods Co., 
190 N.E. 63, 207 Ind. 38—London & 
Lancashire Indemnity Co. v. Indi¬ 
ana Jobbing & Mercantile Co., 171 
N.B. 219, 91 IndiApp. 267. 

Ky.—Federal Ins. Co. v. Hiter, 176 
S.W. 210, 164 Ky. 743, L.R.A1915B 
676. 

Mich.—Birgbauer v. .fflitna Casualty 
& Surety Co. of Hartford, Conn., 
282 N.W. 403, 261 Mich. 614. 

Mo.—^Bank of Conception of Clyde v. 
American Bonding Co. of Balti¬ 
more, 89 S.W.2d 664, 230 Mo.App. 
54—^Wellston Trust Co. v. Ameri¬ 
can Surety Co. of New York, 14 
S.W.2d 23, 224 Mo.App. 241, cer¬ 
tiorari quashed State ex rel. Amer¬ 
ican Surety Co. of New York v. 
Hald. 80 S.W.2d 100, 325 Mo. 949. 
N.T.—Bobrow v. U. S. Casualty Co., 
246 N.T.S. 368, 231 App.Dlv. 91. 
Tex.—Ocean Accident & Guarantee 
Corporation v. First Nat. Bank, 
Civ.App., 84 S.W.2d 1111, error dis¬ 
missed—^Fidelity & Deposit Co. of 
Maryland v. B. & J. Sales Co.. Civ. 
App., 298 S.W. 469—National Sure¬ 
ty Co. V. Sllberberg, Civ.App., 176 
S.W. 97. 

Automobile, theft policy 
Colo.—James v. Phoenix Assur. Co., 
225 P. 213, 75 Colo. 209. 

La.—^Bordelon v. Guaranty Fire Ins. 
Co. of Rhode Island, 135 So. 678. 
17 La.App. 255. 

Or.—Nugent v. Union Automobile 
Ins. Co.. 18 P.2d 848, 140 Or. 61. 
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plied to credit insurance,** cgrclooe and tornado ( surance,*® and, likewise, the rule has been applied 
insurance,*^ disability insurance,** and fidelity in- | to fire insurance.** 


Tenn.—Globe & Rutgers Plre Ins. 
Co. V. House, 46 S.W.2d 66, 163 
Tenn. 686. 

Utah.—Miller v. Manhattan Plre & 
Marine Ins. Go., 290 P. 937, 76 Utah 
840. 

Vt.—^Allen V. Berkshire Mut. Fire 
Ins. Co., 168 A. 698, 106 Vt. 471. 
89 A.L.R. 460. 

86. Mass.—Clafiln v. U. S. Credit 
Srstem Co., 43 N.B. 293, 166 Mass. 
501. 62 Am.S.R. 628. 

K.Y.—Paskusz v. Philadelphia Cas¬ 
ualty Co.. 106 N.E. 749, 218 N.Y. 
22. Ann.Ca8.1915A 652. 

15 C.J. p 1356 notes 21, 22. 

ST. Ark.—^National Union Plre Ins. 
Co. V. Henry. 27 S.W.2d 736, 181 
Ark. 637. 

Iowa—Parker v. Iowa Mut. Tornado 
Ins. Ass*n, 260 N.W. 844. 220 Iowa 
262. 

Mo.—Walker v. Plre Ass*n of Phila¬ 
delphia. App., 201 S.W. 671. 

17 C.J. p 693 note 4. 

88. Mo.—^Pogue V. Metropolitan Life 
Ins. Co., App., 107 S.W.2d 144. 

Neb.—^Machurek v. Ohio Nat. Life 
Ins. Co.. 249 N.W. 81. 126 Neb. 36. 

89. U.S.—Underwriting Members of 
Lloyd's In Lloyd’s Policy No. 63842 

V. California Fruit Growers Ex¬ 
change, C.C.A.Cal., 136 P.2d 660— 
Hertford Accident & Indemnity 
Co. V. Tabler. C.C.A.W.Va, 44 P. 
2d 780—Brandon v. Holman, C.C.A. 

W. Va, 41 P.2d 586—People's Bank 
of Sanford. N. C,. v. Fidelity & 
Deposit Co. of Maryland, D.C.N.C., 
4 P.Supp. 379, affirmed, C.C.A.. Fi¬ 
delity & Deposit Co. of Maryland 
V. People’s Bank. 72 P,2d 932, cer¬ 
tiorari denied 66 S.Ct 348, 298 U. 
S. 627, 79 L.Ed. 714—Dominion 
Trust Co. V. National Surety Co„ 
Pa. 221 P. 618. 137 C.C.A. 342, 
Ann.Cas.l917C 447. 

Ala—National Surety Co. v. Julian, 
150 So. 474. 227 Ala 472—Louis 
Plzltz Dry Goods Co. v. Fidelity 
& Deposit Co. of Maryland, 136 
So. 300, 223 Ala 385. 

Pla—National Surety Co. v. Wil¬ 
liams, 77 So. 212, 74 Fla 446. 

Ga—Citizens* Bank of Waverly Hall 
V. Fidelity & Deposit Co. of Mary¬ 
land. 119 S.E. 518, 166 Ga 681. 

Kan.—Centerville State Bank v. Na¬ 
tional Surety Co.. 8 P.2d 861, 134 
Kan. 868. 

Ky.—Wilholt V. Furnish. 174 S.W.2d 
516. 295 Ky. 366. 

—Curran & Treadaway v. Ameri¬ 
can Bonding Co. of Baltimore. 192 
So. 335, 193 La. 763, annulling, 
App., 187 So. 348—;Handelman's 
Chain Stores v. Maryland Casual¬ 
ty Co., App.. 184 So. 827. 

440.J.S.-75 


Minn.—Cary v. National Surety Co., 
261 N.W. 123, 190 Minn. 185. 

Miss.—^U. S. Fidelity & Guaranty Co. 
V. Citizens' State Bank of Moor¬ 
head. 116 So. 605, 150 Miss. 386. 
Mo.—Commercial Bank v. Maryland 
Casualty Co., App., 187 S.W. 103. 
Neb.—Queen Incubator Co. v. Na¬ 
tional Surety Co.. 239 N.W. 815, 
122 Neb. 224. 

N.Y.—Charles W. Schrelber Travel 
Bureau v. Standard Surety & Cas¬ 
ualty Co. of New York. 269 N.Y.S. 
804. 240 App.Div. 279—First Nat 
Bank v. National Surety Co.. 169 
N.Y.S. 774, 182 App.Dlv. 262, re¬ 
versed on other grounds 127 N. 
E. 479, 228 N.Y. 469—Cohon v. U. 
S. Fidelity & Guaranty Co., 13 N. 
Y.S.2d 976, 172 Misc. 51, affirmed 
19 N.Y.S.2d 144, 259 App.piv. 707. 
N.C.—^Hood V. Davidson. 177 S.E. 5, 
207 N.C. 829. 

Okl.—^National Surety Co. v. Galle- 
more. 226 P. 561, 99 Okl. 250. 

Pa.—^Bradley v. Fidelity & Casualty 
Co. of Neiv York, 14 A.2d 894, 
141 Pa. Super. 86—^Brownsville 
Lodge No. 367, K. P.. v. Great 
American Indemnity Co., 194 A. 
529, 128 Pa.Super. 553. 

S.D.—^Lundeen v. Schumacher, 216 
N.W. 883. 62 S.D. 149. 

Tex.—^American Indemnity Co. v. 
Mexla Independent School Diet, 
Civ.App., 47 S.W.2d 682, error dis¬ 
missed—^Fidelity & Deposit Co. of 
Maryland v. Central State Bank of 
Dallas, Civ.App., 12 S.W.2d 611. 
Wash.—Grand Lodge of Scandinavi¬ 
an Fraternity of America, Dist No. 
7 V. U. S. Fidelity & Guaranty Co., 
98 P.2d 971, 2 Wash.2d 661—White 
& Bollard v. Standard Accident 
Ins. Co., 27 P.2d 123, 176 Wash. 
174—Metropolitan Club v. Massa¬ 
chusetts Bonding & Insurance Co., 
220 P. 818, 127 Wash. 320. 

Wls.—Whlnfleld v. Massachusetts 
Bonding & Ins. Co., 164 N.W. 632, 
162 Wls. 1. 

25 C.J. p 1091 note 28, p 1092 note 29. 
More liberal oonstruction. than snra. 
tyshlp 

A fidelity bond will be given a 
more liberal construction than a 
contract which involves only the 
pure Question of the rights and obli¬ 
gations of a surety.—First State 
Bank of Temple v. Metropolitan Cas¬ 
ualty Ins. Co, of New York, 79 S. 
W.2d 885, 125 Tex. 113, 98 A.L.R 
1256, reversing Metropolitan Casual¬ 
ty Ins. Co. V. First State Bank of 
Temple, Civ.App., 54 S.W.2d 358. 
Strict or liberal construction of con¬ 
tract of surety generally see the C. 
J.S. title Principal and Surety §S 
101, 102, also 60 C.J. p 78 note 70 
~p 84 note 91. 

80. U.S.—^Pilgrim Laundry & Dry 
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Cleaning Co. v. Federal Ins. Co., 
C.C.A.W.Va,, 140 F.2d 191, affirm¬ 
ing, D.C., Federal Ins. Co. v. Pil¬ 
grim Laundry & Dry Cleaning Co., 
60 P.Supp. 677—Davies v. Hartford 
Fire Ins. Co., C.C.A.S.D., 76 P.2d 
442—Federal Ins. Co. v. Pilgrim 
Laundry & Dry Cleaning Co., D.C. 
W.Va., 60 F.Supp. 677. 

Ariz.—^Arizona Fire Ins. Co. v. Dil¬ 
lingham, 206 P. 689. 23 Arlz. 608. 
Cal.—Siskin v. Alliance Ins. Co. of 
Philadelphia^ 251 P. 922, 200 Cal. 
70—Sandberg v. Dubuque Plre & 
Marine Ins. Co.. 90 P.2d 586, 82 
Cal.App.2d 678. 

Colo.—^Norwich Union Fire Ins. Soc. 

V. Rayor, 201 P. 60, 70 Colo. 290. 
Kan.—^Millers Nat Ins. Co. v. Bunds, 
149 P.2d 350, 158 Kan. 662—School 
Dlst. No. 61, Leavenworth County, 

V. North River Ins. Co. of New 
York, 96 P.2d 610, 150 Kan. 894. 

Ky.—^Haselden v. Home Ins. Co. of 
New York, 67 S.W.2d 469, 247 Ky. 
680—^Hartford Plre Ins. Co. v. 
Bryan, 50 S.W.2d 74, 244 Ky. 61. 
Miss.—Southern Home Ins. Co. v. 

Wall. 127 So. 298, 156 Miss. 865. 
Mo.—^Bums v. Insurance Co. of 
Pennsylvania, App., 224 S.W. 96— 
Trust Co, of St. Louis County v. 
PhcBnlx Ins. Co. of Hartford, Conn., 
210 S.W. 98. 201 Mo.App. 223. 

Neb.—Peony Park v. Security Ins. 
Co. of New Haven, Conn., 289 N. 

W. 848, 137 Neb. 604. 

N.M.—^National Mut. Savings & Loan 
Ass'n V. Hanover Fire Ins. Co. of 
City of New York, 63 P.2d 641, 643, 
40 N.M. 44, quoting Oorpris Jnzls. 
N.Y.—Gertner v. Glens Palls Ins. Co., 
184 N.Y.S. 669, 193 App.Dlv. 836, 
affirmed 135 N.E. 921, 233 N.Y. 
668—Orwat v. ^tna Ins. Co.. 226 
N.Y.S. 278, 131 Misc. 141. 

Ohio.—Stlllpass V. Fidelity & Guar¬ 
anty Fire Corporation, 48 N.E.2d 
1017, 71 Ohio App. 197. 

Okl.—Continental Ins. Co. of New 
York V. Hall. 137 P.2d 908. 

Or.—Yoshlda v. Security Ins. Co. of 
New Haven, Conn., 26 P.2d 1082, 
146 Or. 325. 

Pa—^Nusbaum v. Bte,rtford Fire Ins. 
Co., 182 A. 177, 286 Pa 332—Har- 
brldge v. Mutual Fire Ins. Co. of 
Chester County, 30 A.2d 360, 161 
PaSuper. 278—^Baseler v. Worth 
Mut Plre Ins. Co. of Butler Coun¬ 
ty. 174 A. 667, 114 PaSuper. 395. 
Tex.—^London & Provincial Marine 
& General Ins. Co., Limited, of 
London, v. Sykes. Civ.App., 66 S. 
W.2d 882, error dismissed—^Fidel¬ 
ity Union Fire Ins. Co. v. Barnes, 
Civ.App., 298 S.W. 279—^Hartford 
Fire Lis. Co. v. Evans, Civ.APp., 
265 S.W. 487. 

Va—^^na Ins. Co. v. Carpenter, 196 
S.B. 641. 170 Va 812. 
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The rule has'also been held to apply in the con- accident^4 insurance; hospitalization insurance;® 5 
struction of contracts or policies of guaranty insur- indemnity insurance;®® liability insurance,®7 includ- 
ance;®i hail insurance;®® health®® or health and 


Wis.—^Millard v. North. River Ins. 

Co.. 228 N.W. 746, 201 Wls. 69. 

26 C.J. p 72 note 19, p 73 note 20. 

P 74 notes 21-23. 

Antomohlle lira policy 
Miss.—^Employer's Fire Ins. Co. v. 
Greenville Bank & Trust Co., 177 
So. 534, 180 Miss. 406. 

N.Y.—^Fantozzl v. Security Mut. Fire 
Ins. Co.. 289 N.T.S. 468, 247 App. 
Dlv. 686. 

91 . Ariz.—^New York Indemnity Co. 
V. May. 295 P. 314, 37 Ariz. 462. 

IlL—-Grand Lodse Knigrhts of Pi^hl- 
as. Grand Domain of Illinois, v. 
Fidelity & Deposit Co. of Mary¬ 
land, 223 Ill.App. 616—^Auto Truck 
Steel Body Co. v. Chicago Bond¬ 
ing & Insurance Co., 218 IlL App. 
230. 

28 C.J. p 1043 notes 20-22. 

Bole of stzictlasiiiil Juris does not 
apply to bond guaranteeing against 
losses, and parties' rights must be 
governed by analogy to law respect¬ 
ing other Insurance contracts.—^Hare 
& Chase v. National Surety Co., D. 
C.N.Y.. 49 F.2d 447, affirmed, C.C.A.. 
60 F.2d 909, certiorari denied 53 S. 
Ct. 222. 287 U.S. 662, 77 L.Bd. 672. 

Corporate guarantors for profit 
cannot deny liability if reasonable 
construction of guaranty shows valid 
contract of any nature.—^New York 
Indemnity Co. v. May. 296 P. 314, 37 
Ariz. 462. 

Any amblgiiity In mortgage paa?- 
tloipatloxL oertllLoafees would be re¬ 
solved in favor of certificate holders 
and against guaranty company 
which issued the certificates.—^In re 
Title & Mortgage Guaranty Co. of 
Sullivan County, 298 N.Y.S. 4, 249 
App.Dlv. 484. 

92 . Tex.—^National Liberty Ins. Co. 
V. Herring Nat Bcmk of Vernon, 
Civ.App., 136 S.W.2d 219, error dis¬ 
missed, Judgment correct—Fidel¬ 
ity Union Fire Ins. Co. v. Mitch¬ 
ell, Clv.App., 249 S.W. 636. 

Wis.—^Roemke v. Home Mut Ins. Co., 
267 N.W. 7, 222 Wls. 96. 

93 . La.—^Powell v. Liberty Indus¬ 
trial Life Ins. Co., 2 So.2d 638, 197 
La. 894, annulling, App., 1 So. 2d 
834. 

N.J.—Clayton v. General Acc., Fire & 
Life Assur. Corporation, 140 A. 
307, 104 N.J.Daw 864. 

29 C.J. p 278 note 4. 

94 . XT.S.—Business Men's Assur. Co. 
of America v. Salnsbury, C.C.A. 
Utah, 110 F.2d 996—^Bowles v. Mu¬ 
tual Ben. Health & Accident Ass'n, 
C.C.A.Va., 99 F.2d 44, 119 A.L.R. 
76f 

Ind.—^Provident Life & Accident Ins. 
Co. V. Fodder, 198 N.B. 698. 99 
IndJLpp. 666. 


Iowa.—^Breen v. Great Western Acc. 
Ins. Co., 179 N.W. 981, 190 Iowa 
1172. 

La.—^Lewls v. Liberty Industrial Life 
Ins. Co.. App., 166 So. 143, annulled 
on other grounds 170 So. 4, 186 La. 
589, 107 A.L.R. 286. 

Mont—Sclnski v. Great Northern 
Life Ins. Co., 99 P.2d 218, 110 
Mont 106. 

N.Y.—^Friedman v. Massachusetts Ac¬ 
cident Co., 279 N.Y.S. 362, 244 APP. 
Div. 842. 

Tenn.—^Raulston v. Mutual Ben. 
Health & Accident Ass'n, 118 S.W. 
2d 881, 22 Tenn.App. 101. 

Tex.—Massachusetts Bonding & In¬ 
surance Co. V. Wooley, Civ.App., 
179 S.W.2d 329. 

SA Ill.—^Domino v. National Casual¬ 
ty Co., 52 N.E.2d 837, 821 IlLApp. 
305. 

Mo.—Sturgis V. American Hospital 
& Life Ins. Co., App., 174 S.W.2d 
917. 

9A U.S.—^Pacific Coast Casualty Co. 
v. General Bonding & Casualty Ins. 
Co., Cal., 240 F. 36, 163 C.C.A. 72. 

Ala.—Sales Corporation v. U. S. Fi¬ 
delity & Guaranty Co., 110 So. 277, 
216 Ala. 198—McConnell-Whlte-l'er- 
ry Realty & Insurance Co. v. Fi¬ 
delity & Deposit Co. of Maryland, 
102 So. 617, 212 Ala. 839—^Home 
Ins. Co. V. Pettit 143 So. 837, 26 
Ala.App. 234, reversed on other 
grounds 143 So. 839, 225 Ala. 487. 

Mo.—^Walker, to Use of Forlstel, v. 
American Automobile Ins. Co., 70 
S.W.2d 82, 229 Mo.App. 1202. 

N.J.—Jackson Floor Covering v. 
Maryland Casualty Co., of Balti¬ 
more, 189 A 84, 117 N.J.Law 401— 
Maryland Casualty Co. v. Hanlon, 
100 A 362, 87 N.J.Bql. 167. 

N.M.—Collier v. Union Indemnity 
Co., 31 P.2d 697, 38 N.M. 271. 

N.Y.—^Devlin v. New York Mut. Cas¬ 
ualty Taxicab Ins. Co., 206 N.Y.S. 
366, 123 Misc. 784, modified on oth¬ 
er grounds 210 N.Y.S. 67, 213 App. 
Div. 162. 

Ohio.—Bobler v. National Casualty 
Co., 54 N.B.2d 798. 

Or.—^Zimmerman v. Union Automo¬ 
bile Ins. Co., 291 P. 496, 183 Or. 
600. 

Pa.—^Lewls v. Fidelity & Casualty 
Co. of New York, 166 A. 78, 304 
Pa, 603—Sandt Bros. Taxi Co. v. 
General Exchange Ins. Corpora¬ 
tion, Com,Pl., 26 North Co. 236. 

S.D.—Cass V. Pacific Mut. Life Ins. 
Co. of California, 268 N.W. 622, 62 
S.D. 602, followed in 256 N.W. 120, 
63 S.D. 23. 

Tex.—^McCaleb v. Continental Cas¬ 
ualty Co., 116 S.W.2d 679, 132 Tex. 
66, reversing, Civ.App., 113 S.W.2d 
347—County Gas Co. v. General 
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Accident, Fire & Life Assur. Cor¬ 
poration, Limited, of Perth, Scot¬ 
land, Civ.App., 66 S!w.2d 1088— 
Piper V. Dennis, Civ.App., 274 S.W. 
307 —Massachusetts Bonding & In¬ 
surance Co. V. Texas Finance Cor¬ 
poration, Civ.App., 258 S.W. 260. 

Wash.—^National Bank of Tacoma v. 
.®tna Casualty & Surety Co., 296 
P. 831, 161 Wash. 239. 

97 , U.S.—Shaw V. U, S. Fidelity & 
Guaranty Co.. C.C.AN.J., 101 P.2d 
92—^New York Life Ins. Co. v. Bul¬ 
lock, C.C.AFla., 26 F.2d 666—^Ken¬ 
nedy V. Maryland Casualty Co. of 
Baltimore, Md., D.C.La., 26 P.2d 
601. 

Cal.—^Antichi v. New York Indemni¬ 
ty Co., 14 P.2d 698, 126 Cal.App. 
284—E^gianl v. General Accident 
Fire & Life Assur. Corporation, 
287 P. 377, 106 Cal.App. 274. 

Da.—^Bush V. Liberty Industrial Life 
Ins. Co., 130 So. 839, 16 La.App. 
269. 

Mo.—Wendorff v. Missouri State 
Life Ins. Co., 1 S.W.2d 99, 318 Mo. 
363—^Daub v. Maryland Casualty 
Co., App., 148 S.W.2d 68, certio¬ 
rari quashed State ex rel. Mary¬ 
land Casualty Co. v. Hughes, 164 
S.W.2d 274, 349 Mo. 1142—Ash- 
Grove Lime & Portland Cement 
Co. V. Southern Surety Co., 39 S.W. 
2d 434, 226 Mo.App. 712—Goedecke 
V. Zurich General Accident & Lia¬ 
bility Ins. Co., Limited, of Zurich, 
Switzerland, App., 7 S.W.2d 809— 
Williams v. National Life & Acci¬ 
dent Ins. Co., 1 S.W.2d 1084, 222 
Mo. App. 365—Wehrhahn v. Ft. 
Dearborn Casualty Underwriters 
of Chicago, Ill., 1 S.W.2d 242, 221 
Mo.App. 230. 

Neb.—^New Masonic Temple Ass'n v. 
Globe Indemnity Co., 279 N.W. 476, 
134 Neb. 731. 

N.J.—Michler v. New Amsterdam 
Casualty Co., 141 A. 920, 104 N.J. 
Law 663, affirming 139 A. 725, 104 
N.J.Law 80. 

N.Y.—Long Island Coach Co. v. 
Hartford Accident & Indemnity 
Co., 227 N.Y.S. 633, 228 App.Dlv. 
831, affirmed 162 N.E. 552, 248 N.Y. 
629. 

Okl.—^Benefit Ass'n of Ry. Employees 
V. Mitchell, 263 P. 662, 129 OkL 
114. 

Tex.—Winters Mut. Aid Ass'n, Circle 
No. 2 V. Reddin, Civ.App., 81 S.W. 
2d 1103, reversed on other grounds. 
Com.App., 49 S.W.2d 1005—^Nation¬ 
al Standard Fire Ins. Co. v. Hub¬ 
bard, Civ.App., 31 S.W.2d 869—Ni¬ 
agara Fire Ins. Co. v. Pool, Civ. 
App., 31 S.W.2d 860, error dismiss¬ 
ed—Covington v. Sextet Local 
Mut. Aid Ass’n, Civ.App., 8 S.W. 
2d 679, reversed on other grounds 
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ing automobile liability insurance,®* and, likewise, ) the rule has been applied to contracts of life in- 


Sextet Local Mutual Aid Ass'n v. 
Covingrton, Com.App., 15 S.W.2d 
614. 

Wash.—Johnson v. McGilchrlst, 24 P. 
2d 607. 174 Wash. 178—Maylon v. 
Ocean Accident & Guarantee Cor¬ 
poration. 270 P. 96. 149 Wash. 70. 
Wis.—^Klvinleml v. Hlldenbrand. 231 
N.W. 262. 201 Wls. 619. 

86 C.J. p 1062.note 4. 

A liahlllty IxLsiirer oaanot Invoke 
the strict rules of construction which 
apply for the protection of gratui¬ 
tous sureties. 

Cal.—^Bond v. Holloway. 188 P. 677, 
45 Cal.App. 634. 

Neb.—Ford Hospital v. New York 
Fidelity & Casualty Co.. 188 N.W. 
666, 106 Neb. 311. 

Strict construction as to gratuitous 
surety see the C.J.S. title Princi¬ 
pal and Surety § 101, also 60 C.J. 
p 78 note 70-p 80 note 79. 

Oovexliig general contractor 
In construing liability policy exe¬ 
cuted to cover general contractor. In 
wrecking or demolishing of build¬ 
ings or structures, the terms of the 
policy should be construed strictly 
to effect the purposes for which the 
coverage was sought and apparently 
given, and an exception In the policy 
would not be permitted to emascu¬ 
late the reasonable intendments un¬ 
less the exception was so i>alpably 
consistent with the contention of 
noncoverage that any adverse con¬ 
struction would do violence to plain 
common sense.—^Peter Doelger. Inc., 
v. Metropolitan Casualty Ins. Co. of 
New York, 28 N.Y.S.2d 336. 
Employer's liability policy 
Cal.—^Hlll V. Industrial Accident 
Commission, 61 P.2d 1126, 10 Cal. 
App.2d 178. 

Mo.—^Rieger v. London Guarantee & 
Accident Co. of London, England, 
216 S.W.2d 920, 202 Mo.App. 184. 
Neb.—Updike Inv. Co. v. Employers 
Liability Assur. Corporation, Lim¬ 
ited, of London. England, 270 N. 
W. 107, 131 Neb. 746. 

N.Y.—Syracuse Malleable Iron 
Works V. Travelers' Ins. Co., 170 
N.Y.S. 861, 182 App-Dlv. 742, re¬ 
versing 157 N.Y.S. 672, 94 Mlsc. 
411—Cary Brick Co. v. Fidelity & 
Casualty Co. of New York, 147 N. 
Y.S. 414, 162 App.Div. 873, affirmed 
116 N.E. 1039. 220 N.Y. 744. 

N.C.—^Hallock v. American Casualty 
Co., 176 S.B. 241, 207 N.C. 196— 
Town of Greenville v. Employer’s 
Liability Assur. Corporation, Lim¬ 
ited, of London, England, 162 S.E. 
770. 202 N.C. 887. 

S.C.—Carolina Veneer & Lumber Co. 
V. American Mut. Liability Ins. 
Co., 24 S.E.2d 153, 202 S.C. 103. 

S.D.—Melham v. Watertown Sash & 
Boor Co., 291 N.W. 736. 67 S.D. 
264. 


Churage liability policy 

U. S.—Constitution Indemnity Co. v. 
Lane, C.C.A.Tenn.. 67 F.2d 438. 
Policy lajrorliig gMoUne service 

statloii owner against damage claims 
arising from Improper delivery to 
customers must be construed most 
strongly against Insured.—^Holliday 

V. St Paul Mercury Indemnity Co., 
83 A.2d 449, 163 Pa.Super. 69. 

Public liability policy 

(1) In general. 

U.S.—George W. Deer & Son v. Em¬ 
ployers Indemnity Corporation, C. 
C.A.Ind.. 77 F.2d 175. 

Mich.—^Kalamazoo Auto Sales Co. v. 
Travelers' Ins. Co., 198 N.W. 679, 
227 Mich. 74. 

Miss.—^Maryland Casualty Co. of 
Baltimore, Md., v. Beekham, 143 
So.'886, 163 Miss. 886. 

N.J.—^Zurich General Accident & Lia¬ 
bility Ins. Co. V. American Mut 
Liability Ins. Co. of Boston, 192 A. 
387, 118 N.J.Law 317. 

N.Y.—^Floralbell Amusement Corpo¬ 
ration V. Standard Surety & Cas¬ 
ualty Co. of New York, 9 N.Y.S. 
2d 624, 266 App.Div. 221—Tulchln- 
sky V. Public Service Mut Cas¬ 
ualty Ins. Corporation, 282 N.Y.S. 
944. 246 APP.D1V. 382—Alaam 

Holding Co. V. Consolidated Tax¬ 
payers* Mut Ins. Co., 4 N.Y.S.2d 
498. 167 Mlsc. 732. 

S.C.—S. S. Newell & Co. v. American 
Mut Liability Ins. Co., 19 S.E.2d 
463, 199 S.C. 326. 

Tex.—Standard Accident Ins. Co. v. 
Thompson, Civ.App., 146 S.W.2d 
238, reversed on other grounds 161 
S.W.2d 786, 139 Tex. 116. 

Wash.—^Isaacson Iron Works v. 
Ocean Accident & Guarantee Cor¬ 
poration, 70 P.2d 1026, 191 Wash. 
221 . 

(2) Public liability Issued to mo¬ 
tor carrier. 

U.S.—^Allen v. American Fidelity & 
Casualty Co., C.C,A.Tex., 54 F.2d 
207. 

Ohio.—^Mitchell v. Great Eastern 
Stages, 42 N.E.2d 771, 140 Ohio St 
187, 141 A.L.R. 624. 

Okl.—^Utilities Ins. Co. v. Potter, 106 
P.2d 269, 188 Okl. 146, certiorari 
granted 61 S.Ct 660, 812 U.S. 670. 
86 L.Ed. 1112, certiorari dismissed 
61 S.Ct 804, 312 U.S. 662. 86 L.EcL 
1109. 

S.C.—Ott V. American Fidelity & 
Casualty Co., 169 S.E. 636, 161 S.C. 
314, 76 A.L.R. 4. 

Wash.—Stusser v. Mutual Union Ins. 
Co., 221 P. 881, 127 Wash. 449. 

98. U.S.—Sutton v. Hawkeye Cas¬ 
ualty Co., C.C.A.Tenn., 138 P.2d 781 
—Commercial Standard Ins. Co. v. 
Blankenship, C.CwA.Tenn., 134 F. 
2d 784, affirming, D.C., 40 F.Supp. 
618—Sutcliffe V. American Lum¬ 
bermens Mut Casualty Co. of 11- 
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linois, C.C.A.N.Y.. 116 P.2d 410, 
modifying, D.C.. Cutter v. Ameri¬ 
can Lumbermens Mut Casualty 
Co. of Illinois, 38 F.Supp. 130, cer¬ 
tiorari denied American Lumber¬ 
mens Mut. Casualty Co. of Illinois 
V. Sutcliffe. 61 S.Ct 442. 311 U.S. 
720, 86 L.Ed. 469—Myers v. Ocean 
Accident & Guarantee Corporation, 
99 P.2d 486, affirming Ocean Acci¬ 
dent & Guarantee Corporation v. 
Myers. C.C.A.N.C., 22 F.Supp. 460— 
Hartford Accident & Indemnity Co. 
V. Collins, C.C.A.La., 96 F.2d 88, 
certiorari denied 69 S.Ct. 89, 305 U. 
S. 627, 88 L.Bd. 401—Kalfer v. 
Georgia Casualty Co., C.C.A.Cal., 
67 P.2d 809—New Jersey Fidelity 
& Plate Glass Ins. Co. v. Clark, C. 
C.A.Or., 33 F.2d 235—U. S. Fidelity 
& Guaranty Co. v. Guenther, C.C.A. 
Ohio, 31 F.2d 919, certiorari grant¬ 
ed 60 S.Ct 26. 280 U.S. 640, 74 L. 
Ed. 601, and reversed on other 
grounds 50 S.Ct 166, 281 U.S. 84, 
74 L.Ed. 683, 72 A.L.R. 1064—Pre¬ 
ferred Acc. Ins. Co. of New York 
V. Onall, D.C.Minn., 43 F.Supp. 227, 
affirmed, C.O.A., 126 P.2d 680— 
American Lumbermen's Mut. Cas¬ 
ualty Co. of Illinois V. Wilcox, D. 
C.N.Y., 16 F.Supp. 799. 

Ala.—^U. S.. Fidelity & Guaranty Co. 

V. Baker, 134 So. 894, 24 Ala.A|>p. 
274, certiorari denied 134 So. 896, 
223 Ala. 172. 

Cal.—Sampson v. Century Indemnity 
Co., 66 P.2d 484, 8 Cal.2d 476, 109- 
A.L.R. 1162—Farmers Automobile 
Inter-Insurance Exchange v. Cal* 
kins, 103 P.2d 280, 39 Cal.App.2d 
390. 

Conn.—^Bessette v. Fidelity & Cas¬ 
ualty Co., 150 A. 706, 111 Conn. 
649—^Dickinson v. Maryland Cas¬ 
ualty Co., 126 A. 866, 101 Conn. 869, 
41 A.L.R. 600. 

Ill.—^Ancateau, for Use of Trust Co. 
of Chicago V. Commercial Cas¬ 
ualty Ins. Co., 48 N.E.2d 440, 318 
Ill.App. 663—Snyder, for Use of 
Brooks V. U. S. Mut. Ins. Co., 38 
N.E.2d 640, 812 Ill.App. 337—Wold, 
for Use of Wegener v. Glens Falls 
Indemnity Co., 269 Ill.App. 407. 

Ind.—Shedd v. Automobile Ins. Co.i 
196 N.E. 227, 208 Ind. 621—Auto¬ 
mobile Underwriters v. Camp, 82 
N.E.2d 112, 109 Ind.App. 389. 

Ky.—Consolidated Underwriters v. 
Richards' Adm'r, 124 S.W.2d 54, 
276 Ky. 276. 

Mich.—^Bemadich v. Bemadich, 288 
N.W. 6, 287 Mich. 137—Mondou v. 
Lincoln Mut. Casualty Co., 278 N. 

W. 94, 283 Mich. 863—Pawllclti v. 

Hollenbeck, 229 N.W. 626, 260 

Mich. 38—^Barney v. Preferred Au¬ 
tomobile Ins. Exchange, 216 N.W. 
372, 240 Mich. 199. 

Mo.—^Rainwater v. Wallace, App., 
169 S.W.2d 460, affirmed 174 S.W. 
2d 886, 861 Mo. 1044—Walker, to 
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surance,®® including, according to 

Use of Foristel, v, American Au¬ 
tomobile Ins. Co., 70 S.W.2d 82. 
229 Mo.App. 1202. 

N.J.—^Blehler v. Great American In¬ 
demnity Co., 21 A2d 226, 127 N.J. 
Law 114—^Neel v. Indemnity Ins. 
Co. of North America, 6 A.2d 722, 
122 N.J.Law 560, affirmed 11 A.2d 
106, 124 N.J.Law 130—Toub v. 

Home Indemnity Co. of New York, 
183 A 827, 116 N.J.Law 287—Ja- 
slon V. Preferred Accident Ins. Co. 
of New York, 172 A. 367. 118 N.J. 
Law 108—Teltelbaum v. Massa¬ 
chusetts Accident Co., 181 A 396, 
13 N.J.Mlsc. 811, affirmed 184 A 
808. 116 N.J.Law 417. 

N.Y.—^Fox V. Employers* Liability 
Assur. Corporation, Limited, of 
London. England, 268 N.Y.S. 636. 
239 App.Div. 671—Green River 
Distilling Co. V. Massachusetts 
Bonding & Ins. Co., 189 N.Y.S. 268, 
197 App.Div. 499, reversing 18B N. 
Y.S. 307, and reversed on other 
grounds 136 N.E. 310. 234 N.Y. 
109—^Harasymczuk v. Massachu¬ 
setts Accident Co., 216 N.Y.S. 97. 
127 Misc. 844. 

N.C.—Standard Accident Ins. Co. v. 
Harrison-Wrlght Co., 178 S.E. 236, 
207 N.C. 661. 

Ohio.—^Bobler v. National Casualty 
Co., 64 N.E.2d 798. 

Pa.—Schreck v. Standard Accident 
Ins. Co., 166 A 665, 102 Pa.Super. 
18. 

R.I.—^Farrell v. Employers Liabili¬ 
ty Assur. Corporation, 190 A 466, 
67 R.I. 389. 

Tex.—Commercial Standard Ins. Co. 
V. Caster, Clv.App., 69 S.W.2d 981, 
reversed on other grounds Norton 
V. Caster, 81 S.W.2d 487, 126 Tex. 
48—^Wood V. Southern Casualty 
Co., Civ.App., 270 S.W. 1066. 

Va.—^Holland Supply Corporation v. 
State Farm Mut. Automobile Ins. 
Co., 186 S.E. 66, 166 Va. 831. 

Wash.—^Associated Indemnity Corpo¬ 
ration V. Wachsmith, 99 P.2d 420, 2 
Wash.2d 679, 127 AL.R. 631—L. J, 
Dowell, Inc. V. United Pacific Cas¬ 
ualty Ins. Co., 72 P.2d 296, 191 
Wash. 666—Fenton v. Poston, 196 
P. 31, 114 Wash. 217. 

W.Va.—Chitwood V. Farm Bureau 
Mut. Automobile Ins. Co., 188 S.E. 
493, 117 W.Va. 797. 

Oompulsory Insnzanoe 
The language of policy Issued un¬ 
der compulsory motor vehicle liabil¬ 
ity Insurance law should be con¬ 
strued liberally to accomplish legis¬ 
lature's purpose to protect travelers 
on highways from Injury by motor 
vehicles.—^Bombaum v. Employers 
Liability Assur. Co., 41 N.K2d 64, 
811 Mass. 282—^Dickinson v. Great 
American Indemnity Co., 6 N.E.2d 
439, 296 Mass. 368. 

A mxety bond to the state, given 


INSURANCE 

the decisions on | the subject, the 

by a bus driver as principal and an 
Insurance company as surety, and 
conditioned on payment of all dam¬ 
ages to persons Injured through the 
negligence of the principal, must be 
construed most strongly against the 
Indemnitor.—Stusser v. Mutual Un¬ 
ion Ins. Co., 221 P. 831, 127 Wash. 
449. 

Pexsoa. obtaining judgment against 
Insured for Injuries In automobile 
accident may insist on strict con¬ 
struction of liability policy against 
Insurer.—Sly v. American Indemni¬ 
ty Co. of Galveston. Tex., 16 P.2d 
622, 127 CaLApp. 202. 

99. U.S.—^^tna Life Ins. Co. v. 
Meyn, C.C.A.Mo., 184 P.2d 246, re¬ 
versing, D.C., Meyn v. .^na Life 
Ins. Co.. 46 F.Supp. 143—^Kansas 
City Life Ins. Co. v. Wells, C.C.A. 
N.D., 138 F.2d 224, affirming, D.C.. 
Wells V. Kansas City Life Ins. 
Co., 46 F.Supp. 764—^American Nat. 
Bank at Indianapolis v. Service 
Life Ins. Co.. C.C.A.Ind.. 120 P.2d 
679, 137 AL.R. 1148, certiorari 
denied 62 S.Ct. 104, 814 U.S. 664. 86 
L.Ed. 524—^AStna Life Ins. Co. v. 
Moyer. C.C.APa.. 113 F.2d 974— 
State Mut. Life Assur. Co. of Wor¬ 
cester V. Briscoe, C.C.AOhio, 107 
F.2d 977—^Davls v. Fidelity Mut 
Life Ins. Co., C.C.AN.C., 107 F. 
2d 160—^McGogney v. Mutual Life 
Ins. Co. of New York, C.C.A. 
Pa., 103 F.2d 649-Northwestern 
Mut. Life Ins. Co. v. Cohn Bros., 
C.C.AOr.. 102 F.2d 74—Hints v. 
Hints, C.C.AW1S., 78 F.2d 432— 
Sanderson v. Postal Life Ins. Co. 
of New York, C.C.AC 0 I 0 ., 72 F.2d 
894—State Mut Life Assur. Co. v. 
Stapp, C.C.AI11., 72 P.2d 142— 

State Life Ins. Co. v. Spencer, C. 
C.ATex., 62 P.2d 640, certiorari 
denied Spencer v. State Life Ins. 
Co., 63 S.Ct 690, 289 U.S. 746, 77 
L.Bd. 1492—Atlantic Life Ins. Co. 
V. Pharr, C.C.ATenn., 59 F.2d 1024, 
certiorari denied 63 S.Ct 92, 287 U. 
S. 647, 77 L.Ed, 669—Our Home 
Life Ins. Co. v. Martin, C.C.AKy., 
41 F.2d 361—^Moreau v. Massachu¬ 
setts Mut Life Ins. Co., D.C.N.Y., 
7 F.Supp. 102—^McMaster v. New 
York Life Ins. Co., C.C.Iowa, 78 
F. 38, reversed on other grounds 
87 F. 63, 30 C.C.A 632, certiorari 
denied 18 S.Ct 944, 171 U.S. 687— 
Sheerer v. Manhattan Life Ins. Co., 
C.C.Ky., 16 F. 720, modified on 
other grounds 20 F, 886. 

Al€L—^Bank for Savings & Trusts v. 
U. S. Casualty Co., 6 So.2d 618, 
242 Ala, 161—Columbian Mut. 
Life Ins. Co. v. Vasser, 160 So. 696, 
280 Aa. 284—Aabama Nat. Life 
Ins. Co. V. Smith, 108 So. 624, 214 
Ala. 686—Independent Life Ins. 
Co. V. Vann, ISO So. 620, 24 Aa. 
App. 98. 


44 C.J.S. 

construction of contracts or poli- 

Ariz.—^Republic Nat. Life Ins. Co. v. 

Merkley, 124 P.2d 313, 69 Arlz. 125. 
Ak.—Fowler v. Unionade Life Ins. 
Co.. 20 S.W.2d 611, 180 Ark. 140— 
Benham v. American Central Life 
Ins. Co., 217 S.W.2d 462, 140 Ark. 
612—Providence Sav. Life Assur. 
Soc. V. Rentllnger, 26 S.W. 836, 68 
Ark. 628. 

Cal.—In re De Neef, 109 P.2d 7.41, 42 
Cal.App.2d 691—^Dletlin v. Missoi^ri 
State Life Ins. Co., 14 F.2d 381, 126 
Cal.App. 15, rehearing denied 16 P. 
2d 188, 126 Cal.App. 16—^Masson v. 
New England Mut. Life Ins. Co., 
260 P. 367, 86 CaJ.App. 683. 

Colo.—Guardian Life Ins. Co. of 
America v. Kortz, 126 P.2d 640, 109 
Colo. 331. 

Del.—Prudential Ins. Co. of America 
v. Lltzke, 179 A 492, 6 W.W.Harr. 
592. 

Ga.—Christensen v. New England 
Mut Life Ins. Co., 30 S.E.2d 471— 
BQultable Life Assur. Soc. for U. 
S. V. Glllam, 26 S.E.2d 686, 196 Ga. 
797—Mutual Life Ins. Co. of New 
York V. Enecks, 154 S.E. 198. 41 
Ga.App. 644. 

Idaho.—Rosenau v. Idaho Mut Ben. 

Ass'n, 145 P.2d 227. 

Ill.—Schmidt v. Equitable Life As¬ 
sur. Soc. of U. S., 83 N.E.2d 486, 
376 Ill. 183, 136 A.L.R. 1036, affirm¬ 
ing 26 N.E.2d 742, 304 IlLApp. 261 
—Swann v. National Union Ben. 
Ass’n, 191 N.B. 224, 357 Ill. 78, af¬ 
firming 274 Ill.App. 1—Stramaglia 
v. Conservative Life Ins. Co. of 
Wheeling, W. Va., 48 N.B.2d 719, 
319 Ill.App. 20—^Aronson v. Mutual 
Life Ins. Co. of New York, 38 N. 
E.2d 976, 813 IlLApp. 86—Lenkutis 
v. New York Life Ins. Co., 23 N.E. 
2d 580, 301 IlLApp. 368, affirmed 28 
N.E.2d 86. 374 Ill. 136—Bernhardt 
v. Merchants Reserve Life Ins. 
Co., 221 IlLApp. 66—Julius v. Met¬ 
ropolitan Life Ins. Co., 220 IlLApp. 
423, affirmed 132 N.E. 486, 299 Rl. 
843, 17 AL.R. 966—Provident Sav. 
Life Assur. Soc. v. Cannon, 108 ni. 
App. 634, affirmed 66 NJB3. 388, 201 
IlL 200. 

Iowa.—^Wall V. Mutual Life Ins. Co. 
of New York, 289 N.W. 901, 228 
Iowa 119—^Murphy v. New York 
Life Ins. Co., 268 N.W. 749, 219 
Iowa 609. 

Ky.—^Edwards v. Equitable Life As¬ 
sur. Soc. of U. S., 17H S.W.2d 674, 
296 Ky. 448—Cheek v. Common¬ 
wealth Life Ins. COi, 126 S.W.2d 
1084, 277 Ky. 677—Stewart v. Con¬ 
tinental Casualty Co., 17 S.W.2d 
745, 229 Ky. 634, 67 A.L.R. 176. 

Md.—Schloss V. Metropolitan Life 
Ins. Co., 9 A2d 244, 177 Md. 191. 
Minn.—Symonds v. Northwestern 
Mut Life Ins. Co., 23 Minn. 491. 
Mo.—^Broadway Laundry Co. v. New 
York Life Ins. Co., 172 S.W.2d 861, 
861 Mo. 278—Casebolt v. Central 
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des of group life insurance;^ marine insurance;^ f and, likewise, the rule has been applied to motor 


Life Ins. Co., App., 180 S.W.2d 265 
—^Prince v. Metropolitan Life Ins. 
Co., 129 S.W.2d 6, 235 Mo.App. 168 
—^Wilson V. Kansas City Life Ins. 
Co., 128 S.W.2d 819, 283 Mo.App. 
1006—Salamone v. Prudential Ins. 
Co. of America, App., 103 S.W.2d 
606—Thomas v. Metropolitan Life 
Ins. Co., 89 S.W.2d 590, 230 Mo. 
App. 206—^Howell v. Security Mut. 
Life Ins. Co., App., 258 S.W. 411, 
certiorari quashed State ex reL Se¬ 
curity Mut. Life Ins. Co. v. Allen, 
267 S.W. 379, 305 Mo. 607—Longr v. 
St. Joseph Life Ins. Co., App., 225 
S.W. 106. 

Mont—Schroeder v. Metropolitan 
Life Ins. Co., 68 P.2d 1016, 108 
Mont 547. 

Neb.—^Tates v. New England Mut 
Life Ins. Co., 220 N.W. 285, 117 
Neb. 265. 

N.J.—Travelers Ins. Co. of Hartford, 
Conn., V. Leonard, 183 A. 686, 120 
N.J.Bq. 6. 

N.T.—^Howell V. John Hancock Mut 
Life Ins. Co. of Boston, Mass., 36 
N.E.2d 102, 286 N.T. 179, afflrmlngr 

24 N.Y.S.2d 348. 260 App.Dlv. 1042, 
appeal gnranted 25 N.T.S.2d 1002, 
261 App.Diy. 836. and reargument 
denied 87 N.B.2d 142, 286 N.T. 700 
—^McCaflry v. Metropolitan Life 
Ins. Co., 25 N.Y.S.2d 926, 261 App. 
Div. 452, affirming 14 N.T.S.2d 192, 
172 Misc. 252, appeal granted 27 N. 
Y.S.2d 474, 261 App.Dlv. 1093, and 
affirmed 39 N.E.2d 306, 287 N.Y. 
704—^Flandlna v. John Hancock 
Mut Life Ins. Co., 23 N.T.S.2d 714, 
260 App.Dlv. 706, appeal granted 

25 N.T.S.2d 780, 261 App.Dlv. 806, 

affirmed 86 N.E.2d 682, 286 N.Y. 
630—^Dupee v. Travelers Ins. Co. 
of Hartford, Conn., 2 N.Y.S.2d 62, 
263 App.Dlv. 278, reargument de¬ 
nied and motion granted 8 N.Y.S. 
2d 901, 254 App.Div. 566, affirmed 
16 N.B.2d 891, 278 N.T. 659— 

Smith-Lee Co. v. John Hancock 
Mut Life Ins. Co.. 292 N.Y.S. 840, 
249 App.Dlv. 919—Rosenthal v. Eq¬ 
uitable Life Assur. Soc. of U. S., 
285 N.Y.S. 565, 247 App.Dlv. 766, 
affirmed 6 N.E.2d 609, 273 N.Y. 
522—Eocak v. Metropolitan Life 
Ins. Co., 263 N.Y.S. 283, 237 App. 
Div. 780, affirming 268 N.Y.S. 937, 
144 Misc. 422, and certified ques¬ 
tion answered 264 N.Y.S. 978, 239 
App.Dlv. 866, affirmed 189 N.E. 677, 
263 N.T. 618—^McKenna v. Metro¬ 
politan Life Ins. Co., 220 N.Y.S. 
668, 220 App.Div. 58, reversing 216 
N.Y.S. 643, 127 Misc. 674, and mod¬ 
ified on other grounds 221 N.Y.S. 
868, appeal dismissed 161 N.E. 169, 
247 N.T. 627—Greeff v. Equitable 
Life Assur. Soc., 67 N.Y.S. 871, 40 
App.Div. 180, reversed on other 
grounds 54 N.E. 712, 160 N.Y. 19. 
78 Am.S.R. 659, 46 L.R.A. 288—Al¬ 
len V. Travelers Ins. Co., 11 N.Y. 


S.2d 631, 171 Misc. 257, affirmed 
16 N.T.S.2d 137, 268 App.Dlv. 714 
—^Herschman v. John Hancock, 
Mut. Life Ins. Co. of Boston, 
Mass., 284 N.Y.S. 661, 168 Misc. 
263. affirmed 290 N.Y.S. 426, 248 
App.Div. 774—Halloran v. Nation¬ 
al Casualty Co. of Detroit, Mich., 
236 N.Y.S. 171, 134 Misc. 663— 
Foryciarz v. Prudential Ins. Co. of 
America, 158 N.Y.S. 834, 95 Misc. 
806, affirmed 164 N.Y.S. 1092. 177 
App.Dlv. 952. 

N.C.—Mills V. Metropolitan Life Ins. 
Co., 187 S.B. 681, 210 N.C. 439— 
Mitchell V. Equitable Life Assur. 
Soc. of U. S., 172 S.B. 497. 206 N. 
C. 721—^American Trust Co. v. Life 
Ins. Co. of Virginia. 92 S.B. 706, 
173 N.C. 658. 

Ohio.—John Hancock Mut Life Ins. 
Co. V. Snyder. 3 N.E.2d 898, 62 
Ohio App. 488—Columbus Mut. 
Life Ins. Co. v. Klein, 175 N.E. 
878, 38 Ohio App. 157—Gates v. 
Western & Southern Life Ins. Co., 

25 Ohio N.P.,N.S.. 187. 

Okl.—American Ins. Union v. Beav¬ 
ers, 292 P. 349, 146 Okl. 233—Il¬ 
linois Bankers' Life Ass'n of Mon¬ 
mouth. Ill. V. Jackson, 211 P. 608, 
88 Okl. 188—^Barnett v. Merchants* 
Life Ins. Co. of Des Moines, Iowa, 
208 P. 271, 87 Okl. 42—Federal 
Life Ins. Co. v. Lewis, 188 P. 975, 
76 Okl. 142, 5 A.L.R. 1687—Friend 
V. Southern States Life Ins. Co., 
160 P. 467, 68 Okl. 448, L.ItA.1917B 
208. 

Or.—^Bennett v. Metropolitaji Life 
Ins. Co., 145 P.2d 815. 

Pa.—Girard Life Ins., Annuity & 
Trust Co. V. Mutual Life Ins. Co. 
of New York, 97 Psu 16—Farmers 
Trust Co. V. Reliance Life Ins. 
Co. of Pittsburgh, 13 A.2d 111, 140 
Pa.Super. 116—^Turley v. John 
Hancock Mut Life Ins. Co., 168 A. 
356, 110 Pa.Sup6r. 678, affirmed 
173 A. 168, 315 Pa. 245. 

R. L—^Newberger v. New York Life 
Ins. Co., 186 A. 472, 56 R.I. 442, re¬ 
argument denied 188 A. 466. 

S. C.—^Prosser v. Carolina Mut. Ben. 
Corporation, 183 S.B. 710, 179 S.C. 
138. 

Tenn.—^Life & Casualty Ins. Co. v. 
Jett, 133 S.W.2d 997, 176 Tenn. 295 
—^Laster v. American Nat Ins. Co., 
98 S.W.2d 1068, 170 Tenn. 689, 108 
A.L.R. 878—^Hutsell v. Home Bene¬ 
ficial Life Ins. Co., 174 S.W.2d 678 

26 Tenn.App. 558—Ansley v. Trav¬ 
elers Ins. Co., App., 173 S.W.2d 
702. 

Tex.—National Life & Accident Ins. 
Co. V. Harris, Civ.App., 149 S.W. 
2d 286, error dismissed, judgment 
correct—State Life Ins. Co. v. 
Barnes, Civ.App., 68 S.W.2d 189, 
error dismissed Canales v. Uvalde 
Mut Aid Ass'n No. 1, Civ.App., 12 
S.W.2d 1068—Missouri State Life 
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Ins. Co. V. Carey, Civ.App., 262 S. 
W. 864, reversed on other grounds. 
Com.App., 276 S.W. 227—^Francis v. 
International Travelers* Ass*n, Civ. 
App., 260 S.W. 938, affirmed Inter¬ 
national Travelers* Ass’n v. Fran¬ 
cis, 23 S.W.2d 282, 119 Tex. 1. 
W.Va.—^Logan v. Provident Sav. 
Life Assur. Boo, of New York, 50 
S.B. 629, 67 W.Va. 884. 

Wls.—^Hull v. Northwestern Mut. 

Life Ins. Co., 89 Wls. 397. 
Xndnstzlal life policy 
La.—Albert v. New Capital Industri¬ 
al Life Ins. Co., App., 154 So. 755. 

1 . U.S.—^Metropolitan Life Ins. Co. 
V. Foster, C.C.A.Ga., 67 P.2d 264— 
Dorman v. John Hancock Mut Life 
Ins. Co. of Boston, Mass., D.C.Cal., 
25 F.Supp. 889, affirmed, C.C.A., 
John Hancock Mut. Life Ins. Co. 
of Boston Maas. v. Dorman, 108 
F.2d 220. 

Ala.—^Page v. Prudential Ins. Co. of 
America, 165 So. 388, 281 Ala. 405 
—^Prudential Ins. Co. v. Calvin, 148 
So. 837, 227 Ala. 146—All States 
Life Ins. Co. v. Tillman, 146 So. 
393, 226 Ala. 246. 

Iowa.—^Zeigler v. Equitable Life As¬ 
sur. Soc. of U. S., 259 N.W, 769, 
219 Iowa 872. 

Mich.—^Rasmussen v. Equitable Life 
Assur. Soc. of U. S., 292 N.W. 377, 
293 Mich. 482. 

Mo.—Coleman v. Metropolitan Life 
Ins. Co., App., 127 S.W.2d 764. 

Okl.—^Equitable Life Assur. Soc. of 

U. S. V. Hoover, 101 P.2d 632, 187 
Okl. 184. 

Tex.—General American Life Ins. Co. 

V. Rios. Clv.App., 164 S.W.2d 191, 
reversed on other grounds 164 S. 

W. 2d 521, 189 Tex. 654—^Missouri 
State Life Ins. Co. v. Compton, 
Civ.App., 73 S.W.2d 1079, error dis¬ 
missed. 

Utah.—^Bucher v. Equitable Life As¬ 
sur. Soc. of U. S., 68 P.2d 604, 91 
Utah 179. 

2. U.S.—Qrient Mut Ins. Co. v. 
Wright, Md., 23 How. 456, 16 L.Bd. 
524—^Forster v. Insurance Co. of 
North America, C.C.A.N.Y., 139 F. 
2d 876, affirming, D.C., 51 F.Supp. 
807—^Henjes v. .®tna Ins. Co., C. 
C.A.N.Y., 132 P.2d 716, certiorari 
denied 68 S.Ct 1316, 819 U.S. 760, 
87 L.Bd. 1711—The Fanny D, C.C. 
A.Tex., 112 F.2d 847, certiorari de¬ 
nied National Union Fire Ins. Co. 
V. Bggers. 61 S.Ct 49, 811 U.S. 680, 
86 L.Ed. 488^—^Vancouver Lumber 
Co. V. Home Ins. Co.. C.C.A.N.Y.. 
68 F.2d 1019, affirming, D.C., 3 F. 
Supp. 414—^Lanasa Fruit Steam¬ 
ship & Importing Co. v. Universal 
Ins. Co., D.C.Md., 16 F.Supp. 912— 
Atlantic Lighterage Corporation v. 
Continental Ins. Co. of City of 
New York, D.C.N.T.. 8 F.Supp. 129, 
reversed on other grounds, C.C.A., 
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vehicle insurance plate-glass insurance title in¬ 
surance and workmen’s compensation insurance.® 

(2) Limitations of Rule 

The rule of liberal construction In favor of the Insured 
and strict construction against the Insurer applies only 
where the language of the contract Is ambiguous and 
susceptible of more than one Interpretation, and Is also 


subject to the further limitation that such language 
ordinarily cannot be construed otherwise than according 
to its plain and ordinary meaning. 

The rule that a policy or contract of insurance 
is to be construed strictly against the company and 
liberally in favor of insured applies only to the lan¬ 
guage of the policy or contract and not to the facts 
of the case,*^ and only where the language of the 


76 F.2d 288—^Wheeler v. -ffitna Ins. 
Co.. D.C.N.T.. 4 F.Supp. 820, re¬ 
versed on other grounds, C.C.A., 68 
F.2d 30—Marine Ins. Co. v. McLan- 
ahan, C.C.A.Md., 290 P. 686, affirm¬ 
ing. D.C., McLianahan v. Marine 
Ins. Co., 283 F. 240—^Ferguson v. 
Providence Washington Ins. Co., D. 
C.N.T.. 125 F. 141, affirmed 137 F. 
1018, 70 C.C.A. 62—Canton Ins. 

Office V. Woodside, Cal., 90 F. 
301, S3 C.C.A. 63—Teutonia Ins. 
Co. V. Boylston Mut. Ins. Co., C.C. 
La., 20 F. 148—^Heam v. New Eng¬ 
land Mut Ins. Co., C.C.Mass., 11 F. 
Cas.No.6,S01, 3 Cliff. 818, affirmed 
20 Wall. 488, 22 L.Bd. 306—Hen- 
shaw V. Mutual Safety Ins. Co., 
C.C.N.Y., 11 F.Cas-No.6.887. 2 

Blatchf. 99—Palmer v. Warren 
Ins. Co., C.C.Mass., 18 F.Cas.No. 
10.698. 1 Story 360. 

AIcl—M obile Marine Dock & Mut 
Ins. Co. V, McMillan, 27 Ala. 77. 
Cal.—Wells, Fargo & Co. v. Pacific 
Ins. Co., 44 Cal. 397. 

Mass.—^Macy v. Whaling Ins. Co., 9 
Mete. 354. 

N.Y.—Imperial Shale Brick Co. v. 
Jewett, 62 N.B. 167, 169 N.Y. 143. 
modifying 60 N.Y.S. 35, 42 App. 
Dlv. 588—Allen v. St Louis Ins. 
Co.. 85 N.Y. 473, affirming 46 N. 
Y.Super. 176—Tice Towing Line v. 
Western Assur. Co., 214 N.Y.S. 687, 
216 App.Div. 202—Hills v. Rhenish 
Westfalian Lloyd Transport Ins. 
Co., 39 Hun 662—^Hennessey v. 
Manhattan Fire Ins. Co., 28 Hun 
98—Providence & Stonington S. S. 
Co. V. Phoenix Ins. Co.. 22 Hun 617 
—Wright V. Williams, 20 Hun 320 
—^Howell V. Globe & Rutgers Fire 
Ins. Co.. 231 N.Y.S. 67. 133 Mlsc. 
193—Borgemelster v. Union Ins. 
Soc. of Canton, 214 N.Y.S. 548. 127 
Misc. 9—Columbia Trust Co. v. 
Norsks Lloyd Ins. Co., 166 N.Y.S. 
916, 100 Mlsc. 660, affirmed 169 
N.Y.S. 1089, 188 App.Div. 896, af¬ 
firmed 172 N.Y.S. 886, 186 App.Div. 
897. 

Pa.—^Hillman Transp. Co. v. Homo 
Ins. Co. of New York, 112 A. 108, 
268 Pa. 547. 

Any asnblgtiliileB In maxine fire pol¬ 
icy resulting from Incorporation 
therein of standard form, which was 
drawn for different kind of Insuz^ 
ance, must be borne by underwriter, 
-^chmutz V, Employees* Fire Ins. 
Co., C.C.A,N.Y., 76 F.2d 119. 

Bestzlctiva provisos in marine in¬ 
surance policies are always con¬ 


strued strictly against Insurer, and, 
If open to two constructions, the one 
most favorable to Insured Is adopt¬ 
ed.—^Rosen-Relchardt Brokerage Co. 

V. London Assur. Corporation, 264 S. 

W. 438, 214 MO.APP. 672. 

3. Ga.—^Atlas Assur. Co. v. Lies, 
App.. 27 S.E.2d 791. 

Mich.—Griffin v. General Casualty & 
Surety Co., 204 N.W. 727, 231 Mich. 
642. 

Mont.—^Montana Auto Finance Corp. 
V. British & Federal Fire Under¬ 
writers of Norwich Union Fire 
Ins. Soc., Ltd., 232 P. 198, 72 Mont 
69, 36 A.L.R. 1496, 

Tex.—Piper v. Dennis, Civ.App., 274 
S.W. 307—^Massachusetts Bonding 
& Ins. Co. V. Texas Finance Corp., 
Clv.App., 268 S.W. 260. 

Automobile ocfilisiou polloy 
Cal.—Fageol Truck & Coach Co. v. 
Pacific Indemnity Co., 117 P.2d 661, 
18 CaL2d 781, prior opinion, App., 
110 P.2d 1086. 

Conn.—^Fogarty v. Fidelity & Casual¬ 
ty Co., 188 A. 481, 122 Conn. 246. 
La.—^Haeuser v. .^na Casualty & 
Surety Co., App., 187 So. 684, set¬ 
ting aside 185 So. 493. 

42 C.J. p 790 notes 88, 89. 

XusuraiLoe agudast loss lu txauspoxta- 
tion 

Ark.—^Importers' & Exporters’ Ins. 
Co. V. Jones, 266 S.W. 286, 166 Ark. 
370. 

S.C.—Wheeler v. Globe & Rutgers 
Fire Ins. Co., 118 S.E. 609, 126 S.C. 
320. 

4. Colo.—^Fidelity & Casualty Co. of 
New York v. Williams, 122 P. 816, 
21 Colo.App. 630. 

Iowa.—^Vorse v, Jersey Plate Glass 
Ins. Co., 93 N.W. 669, 119 Iowa 666, 
97 Am.S.R. 330, 60 L.R.A. 838. 

5. Cal.—^National Holding Co. v. Ti¬ 
tle Insurance & Trust Co., 113 P- 
2d 906, 45 Cal.App.2d 215—Coast 
Mut Building-Loan Ass’n v. Se¬ 
curity Title Insurance & Guaran¬ 
tee Co., 67 P.2d 1392, 14 CaLApp.2d 
225. 

N.Y.—Broadway Realty Co. v. Law¬ 
yers* Title Ins. & Trust Co., 123 N. 
E. 754, 226 N.Y. 335, reversing 167 
N.Y.S. 1088, 171 App.Dlv, 792, re¬ 
versing 154 N.Y.S. 1024, 91 Mlsc. 
187—^First Nat. Bank & Trust Co. 
of Port Chester v. New York Title 
Ins. Co., 12 N.Y.S.2d 703, 171 Mlsc. 
854—^Leslie Apartments v. Title 
Guarantee & Trust Co., 42 N.Y.S. 
2d 686. 


5. C.—^First Carolinas Joint Stock 
Land Bank of Columbia v. New 
York Title & Mortgage Co., 174 S. 
E. 402, 172 S.C. 435. 

Va.—^Marandino v. Lawyers' Title 
Ins. Corporation, 169 S.B. 181, 156 
Va. 696. 

62 C.J. p 1066 notes 58, 69. \. 

6. Cal.—^National Automobile Ins. 
Co. v. Industrial Accident Commis¬ 
sion, 81 P.2d 926, 11 Cal.2d 689— 
State Compensation Ins. Fund v. 
Industrial Accident Commission, 
132 P.2d 890, 56 Cal.App.2d 44^- 
U. S. Fidelity & Guaranty Co. v. 
American Bldg. Maintenance Co. 
of Los Angeles, 46 P.2d 984, 7 
Cal.App.2d 683—Clark v. Industrial 
Accident Commission of Califor¬ 
nia, 19 P.2d 44, 129 Cal.App, 636. 

HI.—^Morris v. Central West Casual¬ 
ty Co., 183 N.B. 695, 361 Ill. 40, re¬ 
versing 266 IlLApp. 206. 

Iowa.—Conrad v. Midwest Coal Co., 8 
N.W.2d 611, supplementing opin¬ 
ion 800 N.W. 721, 131 Iowa 63. 

Kan.—Scott v. Kansas Western Pipe 
Line Co., 146 P.2d 366, 158 Kan. 
160—Mendel v. Fort Scott Hydrau¬ 
lic Cement Co., 78 P.2d 868, 147 
Kan. 719. 

N.Y,—^Dann v. Town of Veteran, 6 
N.Y.S.2d 997, 264 App.Div. 462, af¬ 
firmed 17 N.E.2d 130, 278 N.Y. 461, 
reargument denied 18 N.B.2d 697, 
279 N.Y. 760—M. H. Treadwell Co. 
v. U. S. Fidelity & Guaranty Co., 
287 N.Y.S. 49, 158 Mlsc. 939, af¬ 
firmed 293 N.Y.S. 928, 249 App.Div. 
809, reversed on other grounds 9 
N.B.2d 818, 276 N.Y. 168—Long- 
well .Lumber & Building Co. v. 
Maryland Casualty Co., 269 N.Y.S. 
7, 144 Mlsc. 696. 

N.C.—Miller v. Caudle, 17 S.E.2d 487, 
220 N.C. 808—^Kenan v. Duplin Mo¬ 
tor Co., 164 S.B. 729, 203 N.C. 108. 
ProvlsloxL to pay under the statute 
Policy containing provision that 
Insurer would pay promptly €my 
person entitled to payment under 
compensation act, should, if possible, 
be construed so as to afford protec¬ 
tion to employee as contemplated by 
act, since insurance required by act 
Is Insurance that will protect em¬ 
ployees of Insured In payment of any 
compensation to which they may be¬ 
come entitled under act—Welch v. 
Reiling, 99 S.W.2d 216, 170 Tenn. 
698. 

7. Ariz.—^Peterson v. Hudson Ins. 
Co., 16 P.2d 249, 41 Ariz. 31—Equl- 
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contract or policy, after applying the usual rules of 
construction, is ambiguous or doubtful and reason¬ 
ably susceptible of more than one construction, some 
of which favor each party.® It does not apply 


where the language of the contract is unequivocal 
and unambiguous and suflSciently plain and clear 
to express the intent of the parties,® or where an 
ambiguity in particular provisions disappears when 


table Life Assur. Soc. of U. S. v. 
Pettld, 11 P.2d 833, 40 Arlz. 239. 
N.Y.—^Hardenburgr v. Employers* Li¬ 
ability Assur. Corp., 141 N.T.S. 
502, 80 Misc. 522, reversing: 138 N. 
Y.S. 062, 78 Misc. 105. 

8. U.S.—Sulzbacher v. Travelers 
Ins. Co., C.C.A.MO., 137 F.2d 886— 
Long V. London & Lancashire In¬ 
demnity Co. of America, C.C.A. 
Ohio, 119 F.2d 628—Order of Unit¬ 
ed Commercial Travelers of Amer¬ 
ica V. Knorr, C.C.A.E:an., 112 F.2d 
679—Spaunhorst v. Equitable Life 
Assur. Soc. of U. S., C.C.A.Mo., 88 
F.2d 849, affirming, D.C., 14 F. 
Supp. 154—Gulf Refining Co. v. 
Home Indemnity Co. of New York, 

C.C.AArk., 78 F.2d 842—Sentinel 
Life Ins. Co. v. Blackmer, C.C.A 
Colo., 77 F.2d 747, certiorari denied 
56 S.Ct 119, 296 U.S. 602, 80 L.Ed. 
427—Miller v. Union Automobile 
Ins. Co., C.C.ATex, 69 F.2d 99— 
Shepherd v. Mutual Life Ins. Co. 
of New York, O.C.A.Ark., 63 F.2d 
678—Chase v. Business Men's As¬ 
sur. Co. of America, C.C.A.Utah. 51 
F.2d 34—^Firemen’s Ins. Co. v. Las¬ 
ker, C.C.AArk., 18 F.2d 376—Fi¬ 
delity & Deposit Co. of Maryland 
V. Spokane Interstate Fair Ass'n, 
C.C.AWash., 8 F.2d 224, 44 A.L.R. 
468—Hearln v. Standard Life Ins. 
Co., D.C.Ark., 8 F.2d 202—New Am¬ 
sterdam Casualty Co. v. Central 
Nat. Fire Ins. Co., C.C.A.Iowa, 4 
F.2d 203—^Maryland Casualty Co. 
V. Aguayo, D.C.Cal., 29 F.Supp. 561. 
Ala.—^Moore v. Bankers' Credit Life 
Ins. Co., 186 So. 798, 223 Ala. 373 
—^Inter-Ocean Casualty Co. v. 
Scruggs, 131 So. 649, 24 AlcuApp. 
130, certiorari denied 181 So. 551, 
222 Ala. 195. 

Cal.—Carabelli v. Mountain States 
Life Ins. Co., 46 P.2d 1004, 8 Cal. 
App.2d 115. 

Del.—^Holtz V. New York Life Ins. 

Co., 179 A. 497, 7 W.W.Harr. 1. 

D.C.—Home Beneficial Ass’n v. Lo¬ 
max, 4 F.2d 292, 55 App.D.C. 216. 
IlL—O’Rourke v. Prudential Ins. Co. 
of America, 13 N.E.2d 287, 294 Ill. 
App. 80—Jabara v. Equitable Life 
Assur. Soc. of U. S., 280 IlLApp. 
147. 

Iowa.—Twogood v. American Farm¬ 
ers Mut. Automobile Ins. Ass’n, 
296 N.W. 239, 229 Iowa 1183. 

Kan.—^Movltz v. New York Life Ins. 

Co., 133 P.2d 89, 156 Kan. 285. 
Mass.—Mendelsohn v. Automobile 
Ins. Co. of Hartford, Conn., 195 N. 

E. 104, 290 Mass. 228. 

Minn.—^Wendt v. Wallace, 240 N.W. 
470, 472, 185 Minn. 189, citing Cor¬ 
pus Juris. 


Mo.—Swanson, Inc., v. Central Sure¬ 
ty & Insurance Corporation, 121 S. 
W.2d 783, 343 Mo. 860—Smith v. 
Equitable Life Assur. Soc. of U. S., 
107 S.W.2d 191, 232 Mo.App. 935— 
Robyn v. New Amsterdam Casual¬ 
ty Co., App., 267 S.W. 1066—Both- 
mann v. Metropolitan Life Ins. Co., 
App., 231 S.W. 1007, reversed on 
other gn^ounds 252 S.W. 652, 299 
Mo. 269. 

N.Y.—Brusteln v. New Amsterdam 
Casualty Co., 174 N.E. 804, 255 N. 
Y. 187. reversing 243 N.Y.S. 770, 
280 App.Div. 716, affirming 238 N. 
Y.S. 313, 135 Misc. 362—^Foot v. 
-ffltna Life Ins. Co., 61 N.Y. 671, re¬ 
versing 4 Daly 285—^Mindlin v. 
Consolidated Taxpayers Mut. Ins. 
Co.. 19 N.Y.S.2d 340, 173 Misc. 961 
—^Berg V. Equitable Life Assur. 
Soc., 269 N.Y.S. 375, 149 Misc. 866. 
Pa.—^Braddock v. Manhattan Life 
Ins. Co.. 16 Pa.Dist. 127. 

Tex.—General American Life Ins. 
Co. V. Rios. 164 S.W.2d 621, 139 
Tex 554, reversing, Clv.App., 164 
S.W.2d 191—Colorado Life Co. v. 
Shofner, Clv.App., 125 S.W.2d 638 
—^Metropolitan Life Ins. Co. v. 
Wilson. Clv.App.. 102 S.W.2d 454— 
Foster V. North American Acci¬ 
dent Ins. Co.. Civ.App., 86 S.W.2d 
476—^Northwestern Casualty & 
Surety Co. v. Barzune, Clv.App., 42 
S.W.2d 100, error dismissed. 

Va.—Combs v. Hunt. 126 S.E. 661, 
140 Va. 627, 37 A.L.R. 621. 

Wash.—^Kane v. Order of United 
Commercial Travelers of America, 
100 P.2d 1036, 3 Wash.2d 866—Mil¬ 
ler V. Penn Mut. Life Ins. Co. of 
Philadelphia. 64 P.2d 1050, 189 
Wash. 269—Menger v. Inland Em¬ 
pire Farmers’ Mut Fire Ins. Co., 
203 P. 934, 118 Wash. 614. 

Wis.—Isaacson v. Wisconsin Casual¬ 
ty Ass’n, 203 N.W. 918, 187 Wis. 
25—^Reeves v. Midland Casualty 
Co., 174 N.W. 476, 170 Wis. 870, re¬ 
hearing denied 174 N.W. 969, 170 
Wis. 370. 

A claim that there are oonlllots 
and amblgtiltleB, made by one of the 
parties, is not sufficient; there must 
be either a conflict between printed 
and typewritten portions of contract 
or a real ambiguity.—^Reynolds Met¬ 
als Co. V. Insurance Co. of State of 
Pennsylvania, D.C.Ky., 41 F.Supp. 
129. 

9. U.S.—^Lincoln Nat Life Ins. Co. 
V. Ghio, C.C.A.MO., Ill F.2d 807— 
Minnesota Mut. Life Ins. Co. v. 
Cost, C.C.A.Kan.. 72 F.2d 619— 
Flannagan v. Provident Life & Ac¬ 
cident Ins. Co., C.C.A.VA, 22 F.2d 
186—^Landry v. 'Tutual Life Ins. 
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Co. of New York, D.C.La., 64 F. 
Supp. 356—Reynolds Metals Co. v. 
Insurance Co. of State of Pennsyl¬ 
vania, D.C.Ky.. 41 F.Supp. 129— 
New York Life Ins. Co. v. Malloy, 
D.C.N.H., 21 F.Supp. 1001, reversed 
on other grounds, C.C.A., Malloy 
V. New York Life Ins. Co., 103 F.2d 

439, certiorari denied New York 
Life Ins. Co. v. Malloy, 60 S.Ct. 
86. 308 U.S. 672, 84 L.Ed. 480. 

Cal.—^Balne v. Continental Assur. 
Co.. 129 P.2d 396, 21 Cal.2d 1. 142 A. 
L.R. 1253, prior opinion, App., 121 
P.2d 806—Narver v. California 
State Life Ins. Co., 294 P. 393, 211 
Cal. 176, 71 A.L.R. 1374. 

Conn.—Basta v. U. S. Fidelity & 
Guaranty Co., 140 A. 816, 107 Conn. 
446. 

Del.—^Holtz V. New York Life Ins. 
Co., 179 A. 497, 7 W.W.Harr. 1— 
Prudential Ins. Co. of America v. 
Lltzke, 179 A. 492, 6 W.W.Harr. 
592. 

D.C.—U. S. Shipping Board Merchant 
Fleet Corporation, to Use of U. S. 
V. iEtna Casualty & Surety Co., 98 

F.2d 238, 68 App.D.C. 366—Peoples 
Life Ins. Co. v. Goffs, Mun.App., 
34 A.2d 468. 

Fla.—Goldsby v. Gulf Life Ins. Co., 
158 So. 602, 117 Fla. 889. 

Ga.—Phoenix Mut. Life Ins. Co. v. 
Feeney, 21 S.E.2d 106, 67 Ga.App. 
467, conforming to answer to cer¬ 
tified question 20 S.E.2d 56, 193 
Ga. 886. 

Ill.—^Midwest Dairy Products Corpo¬ 
ration V. Ohio Casualty Ins. Co. of 
Hamilton, Ohio, 190 N.E. 702, 356 
Ill. 389, reversing 272 Ill.App. 1— 
Moscov V. Mutual Life Ins. Co. of 
New York, 60 N.E.2d 970, 820 Ill. 
App. 281, affirmed 56 N.E.2d 399, 
387 Ill. 378—Ancateau, for Use of 
Trust Co. of Chicago, v. Commer¬ 
cial Casualty Ins. Co., 48 N.E.2d 

440, 318 IlLApp. 653—Krmicek v. 
Federal Life Ins. Co., 262 IlLApp. 
232. 

Iowa.—^New York Life Ins. Co.' v. 
Rotman, 3 N.W.2d 603, 231 Iowa 
1249—McCann v. Iowa Mut. Lia¬ 
bility Ins. Co. of Cedar Rapids, 1 
N.W.2d 682, 231 Iowa 609. 

La.—Crescent Cigrar & Tobacco Co. 
V. National Casualty Co., App., 165 
So. 606. 

Mass.—Sherman v. Metropolitan Life 
Ins. Co., 8 N.E.2d 892, 297 Mass. 
830. 

Mo.—State ex rel. Metropolitan Life 
Ins. Co. V. Allen, 85 S.W.2d 469, 
337 Mo. 526, denying quashal of 
opinion Kane v. Metropolitan Life 
Ins. Co., 78 S.W.2d 826, 228 Mo. 
App. 649. 
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the contract is considered as a whole,or where 
an ambiguity has been explained and removed by 
parol evidence,or by agreement between the par¬ 
ties ,12 or where, by reason of the contract being 
susceptible of only one meaning, there is no fair 
room for construction.i3 The rule does not apply 
where the language has acquired, by judicial con¬ 
struction, a clear and definite meaning,i^ but it does 
apply where there is ambiguity by reason of vari¬ 


ous conflicting judicial constructions of the lan¬ 
guage in question.l5 The rule also does not apply 
where it is insured who insists on, prepares, or is 
responsible for the language of the contract,!® or 
where the policy plainly and explicitly exempts the 
insurer from liability on the particular claim ;17 nor 
does it apply in favor of a stranger to the contract 
of insurance.!® The rule that the wording of an 
insurance policy will be construed most strongly in 


Neb.—^Peony Park v. Security Ins. 
Co. of New Haven, Conn., 289 N. 
W. 848, 187 Neb. 604. 

N.J.—Cronan v. Travelers Indemnity 
Co., 18 A.2d 13, 126 N.J.Law 66. 
N.M.—^Rea v. Motors Ins. Corpora¬ 
tion, 144 P.2d 676, 48 N.M. 9— 
Sneddon v. Massachusetts Protec¬ 
tive Ass'n. 39 P.2d 1023, 39 N.M. 
74. 

N.T.—Taylor v. Prudential Ins. Co. 
of America. 253 N.Y.S. 65, 59, 142 
Misc. 94, citlnsr Corpns Juris. 

Pa.—Sldebothom v. Metropolitan 
Life Ins. Co., 14 A.2d 131, 339 Pa. 
124—^Farmers Trust Co. v. Reli¬ 
ance Life Ins. Co. of Pittsburgh, 
13 A.2d 111, 140 Pa.Super. 115— 
Carlisle Trust Co. v. Patrons* Mu¬ 
tual Fire Ins. Co. of Southern 
Pennsylvania, 23 Pa.Dist. & Co. 289 
—Smith V. National Casualty Co.# 
22 Pa.Dlst. & Co. 139—White v. 
New York Life Ins. Co., 19 Pa. 
Dlst. & Co. 67, 81 Plttsb.Leg.J. 
196—Magee Brothers, Inc. v. Fi¬ 
delity & Casualty Co., 29 Pa.Dist. 
969. 

R.I.—Industrial Paper & Cordage 
Co. v. ^tna Ins. Co., 16 A.2d 327, 
65 R.L 444. ISO A.L.R. 710, deny¬ 
ing reargument 14 A.2d 657, 66 R. 
I. 367, 130 A.L.R. 703—^Arnold v. 
Travelers’ Ins. Co. of Hartford, 
Conn., 136 A. 690, 48 R.L 208, 
56 A.L.R. 488. 

Tex.—Standard Accident Ins. Co. v. 
Thompson, 161 S.W.2d 786, 139 

Tex. 116, reversing, Civ.App., 146 
S.W.2d 238—Potomac Ins. Co. v. 
Easley, Com.App., 1 S.W.2d 263, 
reforming and afArmlng. Civ.App., 
293 S.W. 846—Amicable Life Ins. 
Co. v. Scott, Civ.App., 101 S.W. 
2d 370—100% American Local 
Mut. Life & Accident Ass’n of El 
Paso V. Work. Civ.App., 289 S.W. 
1020—^Hardin v. Continental Cas¬ 
ualty Co., Civ.App., 195 S.W. 653, 
dismissed for want of Jurisdic¬ 
tion. 

Va.—Holland Supply Corporation v. 
State Farm Mut. Automobile Ins. 
Co.. 186 S.E. 56. 166 Va. 331. 

Wash.—^Handley v. Oakley, 116 P.2d 
833, 10 Wash*2d 396—Samarzlch 
V. Mtn& Life Ins. Co. of Hartford, 
Conn., 40 P.2d 129, 180 Wash. 379. 
W.Va.—^Frederick Hotel Co. v. Na¬ 
tional Surety Co.. 169 S.E. 327, 
113 W.Va. 609. 

26 C.J. p 1092 note 30—28 C.J. pj 


1043 note 22—32 C.J. p 1168 note 
29. 

10. Ind.—^Federal Life Ins. Co. v. 
Sayre. 142 N.E. 223. 196 Ind. 7. 
superseding. App., 128 N.E. 850. 

Utah,—Fawcett v. Security Ben 

Ass’n, 104 P.2d 214. 99 Utah 193. 

Construction of contract as entirety 
see infra S 298. 

11. Mo.—^Haseltine v. Farmers’ Mut 
Fire Ins. Co., App., 240 S.W. 816. 

Extrinsic matters affecting construc¬ 
tion generally see infra S 304. 

12. U.S.—^iEtna Life Ins. Co. v. 
Meyn, C.C.A.MO.. 184 F.2d 246, re¬ 
versing, D.C., Meyn v. Mtna. Life 
Ins. Co., 46 F.Supp. 143. 

Mo.—^Haseltlne v. Farmers’ Mut. 
Fire Ins. Co. of Billings, Christian 
County, 263 S.W. 810, affirming, 
App., 240 S.W. 816. 

Construction by parties generally see 
supra $ 292. 

13. Ala.—John Hancock Mut. Life 
Ins. Co. V. Schroder, 180 So. 327, 
235 Ala. 666. 

Cal.—^National Automobile Ins. Co, v. 
Industrial Accident Commission, 
81 P.2d 926, 11 Cal.2d 689. 

Ky.—^Bonnie v. Maryland Casualty 
Co.. 133 S.W.3d 904, 280 Ky. 668. 

Mass.—Roccl V. Massachusetts Acci¬ 
dent Co., 110 N.E. 972, 222 Mass. 
336, Ann.Cas.igi8C 529. 

Mo.—Taylor v. Loyal Protective Ins. 
Co., App.. 194 S.W. 1066—Strothers 
V. Business Men’s Accident Assoc., 
188 S.'W. 314, 193 Mo.App. 718. 

S.C.—S. S. Newell & Co. v. American 
Mut Liability Ins. Co., 19 S.B.2d 
463, 199 S«C. 325. 

14i U.S.—Order of United Commer- | 
clal Travelers of America v. 
Knorr, C.C.A.Kan., 112 P,3d 679. 

Arlz.—^U. S. Fidelity & Guaranty Co. 
V. Callfomia-Arizona Const. Co., 
186 P. 602. 21 Arlz. 172. 

W.Va.—Frederick Hotel Co. v. Na¬ 
tional Surety Co., 169 S.E. 327, 828, 
113 W.Va. 609, quoting Corpns Ju¬ 
ris. 

25 C.J. p 1092 note 30. 

Construction by prior decisions gen¬ 
erally see supra § 293. 

15. Mo.—Schmohl v. Travelers’ Ins. 
Co., App., 177 S.W. 1108, reversed 
on other grounds State ex rel. 
Schmohl V. EUlson, 182 S.W. 740, 
266 Mo. 680. 

Ohio.—George H. Olmsted & Co. v. 
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Metropolitan Life Ins. Co., 161 N. 

E. 276, 118 Ohio St 421, affirming 
Metropolitan Life Ins. Co. v. 
George H. Olmsted Co., 162 N.E. 
641, 28 Ohio App. 139—John Han¬ 
cock Mut. Life Ins. Co. v. Snyder. 
3 N.E.2d 898, 52 Ohio App. 488. 
When appellata oonrts rsaoh oppo. 

site oonolnsions on Identical lan¬ 
guage in a policy, there arises such 
doubt as should be resolved in favor 
of insured.—^Landau v. Equitable 
Life Assur. Soc. of U. S., 1 N.Y.S.2d 
891, 166 Misc. 42, reversed on other 
grounds 6 N.Y.S.2d 112, 168 Misc. 
327. 

Not necessaxlly amblgnons 
The mere fact that different courts 
have placed different constructions 
on similar language in Insurance 
contracts does not necessarily render 
contract ambiguous.—Orr v. Mutual 
Life Ins. Co. of New York, D.C.Mo., 
67 F.2d 901, affirmed, C.C.A., 64 F.2d 
561. 

U.S.—^Nieschlag & Co. v. Atlan¬ 
tic Mut. Ins. Co., D.C.N.Y., 43 F. 
Supp. 797, affirmed, C.C.A., 126 F. 
2d 834. 

D.C.—U, S. Shipping Board Merchant 
Fleet Corporation, to Use of U. S. 
V. iEtna Casualty & Surety Co., 98 

F. 2d 238, 68 App.D.C. 366. 

Mich.—Bay Trust Co. v. Agricultur¬ 
al Life Ins. Co., 271 N.W. 749. 279 
Mich, 248—Sturgis Nat Bank v. 
Maryland Casualty Co., 233 N.W. 
367, 252 Mich. 426. 

Contract, prepared by Insnred’s 
brokers, is not to be most strongly 
construed against Insurer.—Marine 
Transit Corporation v. Northwestern 
Fire & Marine Ins. Co., D.C.N.Y., 2 
F.Supp. 489, modified on other 
grounds, C.C.A., 67 P.2d 644. 

17 . N.C.—^Leaksvllle Light & Power 
Co. V. Georgia Casualty Co., 125 S. 
B. 128, 188 N.C. 697. 

18 . N.Y.—^American Lumbermen’s 

Mut Casualty Co. of Illinois v. 
Trask, 266 N.Y.S. 1, 238 App.Div. 
668, affirming American Lumber¬ 
men’s Mut. Casualty Co. v. Trask, 
260 N.Y.S. 789, 145 Misc. 727, and 
affirmed 191 N.E. 667, 264 N.Y. 646. 

Tex.—Cannon Ball Motor Freight 
Lines v. Grasso, Civ.App., 69 S.W. 
2d 337, affirmed Grasso v. Cannon 
Ball Freight Lines, 81 S.W.2d 482, 
125 Tex. 164. 
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favor of the insured has been held inapplicable to 
terms or provisions which are in standard form, as 
prescribed by statute on the other hand, the rule 
has been held to apply notwithstanding the policy 
is in standard statutory form.20 

Limitations of construction. The rule of strict 
construction against insurer does not mean that 


every doubt must be resolved against insurer ,21 and 
does not prevent or interfere with the application of 
the rule that the policy must receive a reasonable in¬ 
terpretation consonant with the parties’ manifest 
object and intent, as expressed in the plain and or¬ 
dinary meaning of the language of the contract .22 
The rule cannot be availed of, under the guise of 


19. IlL—Gallopln v. Continental 

Casualty Co.. 7 N.K.2d 771, 290 Ill. 
App. 8. 

Ind.—Lincoln Nat. Life Ins. Co. v. 
Sobel. 85 N.E.2d 121, 110 Ind.App. 
331, rehearlnff denied 37 N.E.2d 
698, 110 Ind.App. 331—^Bbner v. 
Ohio State Life Ins. Co., 121 N.B. 
315, 69 Ind.App. 32. 

La.—Buccola v. ■ National Fire Ins. 
Co. of Hartford, Conn.. 137 So. 846, 
18 La.App. 858. 

Mass.—MacBey v. Hartford Accident 
& Indemnity Co., 197 N.B. 516, 292 
Mass. 105, 106 A.L.R. 1248—Cor¬ 
mier v. Hudson, 187 N.B. 625, 284 
Mass. 231—^Wilcox v. Massachu¬ 
setts Protective Ass’n, 165 N.B. 
429, 266 Mass. 280—Farber v. Mu¬ 
tual Life Ins. Co. of New York, 
145 N.B. 585. 260 Mass. 250, 86 A. 
L.R. 806. 

Mich.—Bay Trust Co. v. Agrrlcultur- 
al Life Ins. Co., 271 N.W. 749, 279 
Mich. 248—Sturgrls Nat. Bank v. 
Maryland Casualty Co., 238 N.W. 
367, 252 Mich. 426. 

N.J.— Krieg v. Phoenix Ins. Co. of 
Hartford, Conn., 186 A, 21, 116 N.J. 
Law 467, reverslnsr 180 A. 218, 18 
N.J.Mlsc. 565—Preciplo v. Insur¬ 
ance Co. of State of Pennsylvania, 
187 A. 649, 103 N.J.Law 689—Del 
Guldicl V. Importers* & Exporters* 
Ins. Co. of New York, 120 A, 6, 98 
N.J.Law 435—Mick v. Royal Bxch. 
Assur. Corp., 91 A. 102, 87 N.J.Law 
607, 52 L.R,A.,N.S.. 1074—Kramer 
v. Western Assur, Co., 167 A. 171, 

9 N.J.Mlsc. 1261. 

Pa.—Roccla V, Prudential Ins. Co. of 
America, 81 Pa^Dlst. & Co. 678, 28 
Del.Co. 278. | 

Wis.—Merritt v. Great Northern Life 
Ins. Co. of Milwaukee, 294 N.W. 
26, 286 Wls. 1, 130 A.L.R. 1161— 
Lewis V. Insurance Co. of North 
America of Philadelphia, Pa., 284 
N.W. 499, 203 Wls. 324—Frozine v. 
St. Paul Fire & Marine Ins. Co., 
218 N.W. 845, 196 Wis. 494—Ro¬ 
senthal V. Insurance Co. of North 
America, 149 N.W. 156, 168 Wis. 
550, L.R.A1915B 361, Ann.Cas.1916 
B 395. 

penultted but not reaulred 
The rule loses much of its force 
when insurer has adopted the lan- 
iTuage of the statute in clauses 
which the statute does not require 
but expressly permits.—Wilcox v. 
Massachusetts Protective Ass*n, 166 
N.B. 429, 266 Mass. 230. 

30. -Minn.—^Wheeler v. Equitable 


Life Assur. Soc. of U. S., 1 N.W.2d 
693. 211 Minn. 474. 

N.Y.—Grldley v. Home Ins. Co., 236 
N.Y.S. 205, 226 App.Div. 596, af¬ 
firmed 173 N.B. 899, 264 N.Y. 636— 
Stonborouirh v. Preferred Accident 
Ins. Co. of New York. 40 N.Y.S.2d 
480. 180 Mlsc. 339. affirmed 43 N.Y. 
S.2d 512, first case. 266 App.Div. 
838. appeal granted 43 N.Y.S.2d 
512, second case, 266 App.Div. 916, 
affirmed 64 N.B.2d 342, 292 N.Y. 
164—Giambalvo v. Phoenix Ins. Co. 
of Hartford. Conn.. 86 N.Y.S.2d 
598, 178 Misc. 887—Forman v. 

Home Ins. Co.. New York, 21 N.Y. 
S.2d 445, 174 Misc. 478. 

N.C.—^Blue Bird Cab Co. v. American 
Fidelity & Casualty Co., 16 S.E.2d 
296. 219 N.C. 788. 

32 C.J. p 1157 note 26—26 CJ. p 76 
note 31. 

21. Colo.—^National Optical Co. v. 

U. S. Fidelity & Guaranty Co., 236 
P. 343. 77 Colo. 130. 

Exlstenoe of pzima fade aanblgn- 
Ity in terms of automobile liability 
policy did not require that doubt 
should be resolved against Insurer 
seeking declaratory * judgment ex¬ 
empting it from liability under the 
policy.—^Indemnity Ins. Co. of North 
America v. Malisfskl. D.QMd.. 46 F. 
Supp. 464, affirmed, C.C.A., Malisfskl 

V. Indemnity Ins. Co. of North Amer¬ 
ica, 136 F.2d 9X0. 

83 . U.S.—St. Paul Fire & Marine 
Ins. Co. v. Elaufman .Compress Co., 
C.C.ATex., 93 F.2d 156, rehearing 
denied 94 F.2d 744, ce^lorari de¬ 
nied 68 S.Ct. 761, 303 U.S. 653, 82 L. 
Ed. 1113—^Equitable Life Assur. 
Soc. of U. S. V. Deem, C.C.A.W.Va., 
91 F.2d 569, certiorari denied Deem 

V. Equitable Life Assur. Soc. of U. 
S., 58 S.Ct. 146, 302 U.S. 744, 82 L. 
Ed. 676. 

CaL—Coast Mut. Building-Loan 

Ass*n V. Security Title Insurance 
& Guarantee Co., 67 P.2d 1392, 14 
Cal.App.2d 225—^Butterfield Const 
Co. V. Federal Land Value Ins. Co., 
41 P.2d 958, 6 Cal.App.2d 16. 

Ill.—Coons V. Home Life Ins. Co. of 
New York, 13 N.E.2d 482, 368 Ill. 
231, reversing 9 N.E.2d 419, 291 Ill. 
App. 313—^Hartsock v. Slaskaskla 
Livestock Ins. Co., 228 Ill.App. 483. 
Ind.—^Murphey v. Inter-Ocean Casu¬ 
alty Co., 186 N.B. 902, 98 Ind.App. 
668—^Hoosier Mut. Automobile Ins. 
Co. V. La n am, 137 N.B. 626, 79 Ind. 
App. 629. 


Iowa.—^Walters v. Mutual Ben. 

Health & Accident Ass*n, 224 N.W. 
494, 208 Iowa 894. 

Kan.—Watkins v. Metropolitan Life 
Ins. Co., 131 P.2d 722, 166 Kan. 
27. 

La.—^Muse v. Metropolitan Life Ins. 
Co., 192 So. 72. 193 La. 606, 126 

AL. R. 1075, affirming, App., 191 
So. 586. 

Me.—Lunt V. Fidelity & Casualty Co. 
of New York, 28 A2d 786, 139 Me. 
218. 

Mo.—^Dobson v. American Central 
Life Ins. Co., App., 112 S.W.2d 148 
—Beem v. General Accident Fire 
& Life Assur. Corporation, 106 S. 

W. 2d 956, 231 Mo.App. 685. 

Neb.—Long v. Railway Mall Ass’n, 
12 N.W.2d 118—Pickens v. Mary¬ 
land Casualty Co., 2 N.W.2d 693, 
141 Neb. 106. 

N.Y.—^Fearon v. Metropolitan Life 
Ins. Co., 246 N.Y.S. 701, 188 Misc. 
710. 

Pa.—^Hagarty v. William Akers, Jr. 

Co.. 20 A2d 317, 342 Pa. 236. 

Tenn.—Mutual Ben. Health & Acci¬ 
dent Ass’n V. Dixon, App., 180 S. 
W.2d 426—^Berry v. Prudential Ina 
Co. of America, 184 S.W.2d 886, 23 
Tenn.App. 485—Guardian Life Ins. 
Co. of America v. Richardson, 129 
S.W.2d 1107, 23 Tenn.App. 194. 
Tex.—Minnesota Mut. Life Ins. Co. v. 
Newman, Clv.App., 167 S.W.2d 667, 
error refused—^American Bankers 
Life Ins. Co. v. Baker, Clv.App., 
126 S.W.2d 56, error dismissed— 
Republic Ins. Co. v. Fulbrlght In¬ 
dependent School Dist., Clv.App., 
126 S.W.2d 1062—E. K. Local Ins. 
Co. No. 1 of Seymour v. Lilly, Civ. 
App., 1 S.W.2d 490. 

Va.—Phcenlx Indemnity Co. v. An¬ 
derson, 196 S.B. 629, 170 Va. 406. 
Wash.—^Handley v. Oakley, 116 P.2d 
833, 10 Wash.2d 396—Miller v. 

Penn Mut. Life Ins. Co. of Phila¬ 
delphia, 64 P.2d 1060, 189 Wash. 
269. 

W.Va.—Thompson v. State Automo¬ 
bile Mut. Ins. Co., 11 S.B.2d 849, 
122 W.Va. 661. 

Wyo.—^Equitable Life Assur. Soc. of 
U. S. V. Gratiot, 14 P.2d 438, 46 
Wyo. 1, 82 A.L.R. 1397. 

Meaning of lajiguage generally see 
supra § 294. ^ 

Reasonable interpretation generally 
see supra S 296. 

The teat In determining whether 
there is ambiguity, which may toe 
fairly resolved against insurer. In 
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construction, to import a nonexistent ambiguity or 
doubt into the policy or contract in order to resolve 
it against insurer.23 Accordingly, notwithstanding 
the rule of strict construction against insurer and 
liberal construction in favor of insured, in the ab¬ 
sence of anything to show that the language was 
intended to have a different meaning,24 the court 


cannot, in order to create an ambiguity and thereby 
render the rule applicable, disregard the plain mean¬ 
ing and intent of the language employed,25 or per¬ 
vert it or exercise inventive powers with respect 
thereto,26 or give a strained, refined, or unnatural 
interpretation to the language, beyond its plain and 
ordinary meaning,27 and thereby make a new con- 


provislons of Insurance policy pre¬ 
pared by insurer. Is not what insur¬ 
er Intended words therein to mean, 
but what a reasonably prudent per¬ 
son, applying for Insurance of type 
involved, would have understood 
them to mean.—New York Life Ins. 
Co. V. Rotman, 3 N.W.2d 603, 231 
Iowa 1249. 

BcasonAble version of words most 
favorable to insured must be adopt¬ 
ed in construingr ambiguous provi¬ 
sion of insurance policy.—^First Nat. 
Bank v. Phoenix Mut. Life Ins. Co., 
D.C.Tenn., 67 F.2d 731, affirmed, G. 
C.A., 62 F.2d 681. 

Clear provisions on which insur¬ 
er’s calculations are based should be 
maintained unimpaired by loose in¬ 
terpretations.—Coons V. Home Life 
Ins. Co. of New York, 13 N.B.2d 482, 
368 Ill. 231, reversing 9 N.E.2d 419, 
291 IlLApp. 813. 

83 . IT.S.—^Terry v. New York Life 
Ins. Co., C.C.A.MO., 104 F.2d 498— 
Davies v. Hartford ITlre Ins. Co., 
aaA.S.D., 76 F.2d 442—Bast & 
West Ins. Co. of New Haven, 
Conn., V. Fidel, C.C.A.N.M., 49 F. 
2d 36—^Handles v. Guardian Life 
Ins. Go. of America. C.C.A.C 0 I 0 ., 
115 F.2d 994, affirming, D.C., 32 F. 
Supp. 619. 

Del.—^Holtz V. New York Life Ins. 

Co., 179 A. 497, 7 W.W.Harr. 1. 
■lib—Aronson v. Mutual Life Ins. 
Co. of New York, 38 N.B.2d 976, 
313 IlLApp. 36—Bridge v. Massa¬ 
chusetts Bonding & Insurance Co., 
23 N.E.2d 367, 802 IlLApp. 1— 
Steifan v. Bankers* Life Co. of 
Iowa, 267 IlLApp. 248. 

La.—Muse v. Metropolitan Life Ins. 
Co., 192 So. 72, 193 La. 605, 126 A. 
D.R. 1076, affirming, App., 191 So. 
586—Brown v. Life & Casualty 
Ins. Co., of Tennessee, App., 146 
So. 332. 

Neb,—Pickens v. Maryland Casualty 
Co., 2 N.W.2d 693. 141 Neb. 106. 
A doabi; that would not be toler¬ 
ated in any other kind of contract 
should not be created in insurance 
cases in order that such doubt may 
be resolved in favor of insured.— 
McCowley v. North American Acci¬ 
dent Ins. Co., 29 A.2d 215, 160 Pa. 
Super. 640. 

fiA TJ.S.—Weinberger Banana Co. v. 
Phoenix Assur. Co. Limited, of 
London, C.C.A.La., 74 F.2d 639, cer¬ 
tiorari denied 55 S.Ct. 914, 295 U.S. 
766, 79 L.Ed. 1699—^Bennett v. 


Cosmopolitan Fire Ins. Co., C.C.A. 
Fla., 60 F.2d 1017. 

Miss.—^Murray v. Metropolitan Life 
Ina Co., 110 So. 660. 146 Miss. 266. 
Pa.—Smith v. Connecticut General 
Life Ins. Co., 18 Pa.Dlst. & Co. 
230. 

26. U.S.—^American Fidelity Co. v. 
Deerfield Valley Grain Co., D.C.Vt.. 
48 F.Supp. 841. 

Ariz.—^U. S. Fidelity & Guaranty Co. 
V. Califomia-Arlzona Constr. Co., 
186 P. 602, 21 Ariz. 172. 

Cal.—^Henricks v. Metropolitan Life 
Ins. Co., 61 P.2d 1162, 7 CaL2d 619. 
Neb.—^Long v. Railway Mail Ass’n, 
12 N.W.2d 113. 

Wis.—^Lucas v. Mueller, 198 N.W. 
286, 183 Wis. 529—Bowen v. In¬ 
terstate Business Men’s Acc. Ass’n, 
196 N.W. 229, 182 Wis. 223. 

26 C.J. p 76 note 29. 

26. Ill.—^Haz^ell V. Bankers Muf 
Life Co. of Freeport, 23 N.E.2d 
818, 802 IlLApp. 874—Grimes v. 
Maryland Casualty Co., 20 N.E.2d 
982, 800 IlLApp. 62—Webster v. 
Inland Supply Co., 5 N.E.2d 849, 
287 IlLApp. 667—Mllkes v. U. S. 
Fidelity & Guaranty Co., 267 Ill. 
App. 66—^Blume v. Pittsburgh Life 
& Trust Co., 183 IlLApp. 296, af¬ 
firmed 104 N.B. 1031, 268 Ill. 160, 
61 L.R.A.,N.S., 1044, Ann.Cas.l916C 
605. 

Iowa.—^Elliott V. Farmers Mut. Fire 
Ins. Ass’n of Black Hawk County, 
10 N.W.2d 566, 233 Iowa 766—Hi¬ 
att V. Travelers* Ins. Co., 197 N.W. 
3, 197 Iowa 163, 33 A.L.R. 666. 
La.—Muse v. Metropolitan Life Ins. 
Co.. 192 So. 72. 193 La. 605, 126 
A.L.R. 1076, affirming, App., 191 
So. 586. 

Mich.—^Wozniak v. John Hancock 
Mut Life Ins. Co. of Boston, 
Mass., 286 N.W. 99, 288 Mich. 612. 
Mo.—State ex rel. Mutual Ben. 
Health & Accident Ass’n v. Shain, 
166 S.W.2d 484, 860 Mo. 422, quash¬ 
ing certiorari Wheeler v. Mutual 
Ben Health & Accident Ass’n, 
App., 167 S.W.2d 664—Hale v. Cen¬ 
tral Mfrs. Mut. Ins. Co., App., 93 
S.W.2d 271. 

Neb.—^Long v. Railway Tvrft.i i Ass’n, 
12 N.W.2d 113. 

Pa.—Slanina v. Greek Catholic Un¬ 
ion of Russian Brotherhoods of U. 
S., 33 A.2d 807, 163 Pa.Super. 298. 
S.C.—S. S. Newell & Co. v. American 
Mut. Liability Ins. Co., 19 S.E.2d 
463, 199 S.C. 325. 

S.D.—^Miller v. Queen City Fire Ins. 
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Co.. 199 N.W. 4B6, 47 S.D. 379, SB 
A.L.R. 263, followed in Miller v. 
Northwestern Fire & Marine Ins. 
Co., 199 N.W. 467, 47 S.D. 385. 
Tenn.—Conley v. Pacific Mutual Life 
Ins. Co. of California. 8 Tenu.App. 
406. 

W.Va.—^Frederick Hotel Co. v. Na¬ 
tional Surety Co.. 169 S.E. 327, 118 
W.Va. 609. 

82 C.J. p 1168 note 34. 

Function of court in construing pol¬ 
icy generally see supra § 290. 

27. U.S.—Sulzbacher v. Travelers 
Ins. Co., C.C.A.MO., 137 F.2d 386— 
Farm Bureau Mut. Automobile Ins. 
Co. V. Violano, C.C.A.VL, 123 F.2d 
692, certiorari denied 62 S.Ct. 1048, 
816 U.S. 672, 86 L.Bd. 1747—Terry 
V. New York Life Ina. Co., C.C.A. 
Mo., 104 F.2d 498—Equitable Life 
Assur. Soc. of U. S. v. Deem, C.C. 
A-W.Va., 91 F.2d 669, certiorari 
denied Deem v. Equitable Life 
Assur. Soa of U. S., 68 S.CL 146, 
302 U.S. 744. 82 L.Bd, 676—Ten¬ 
nant Finance Corporation v. Mary¬ 
land Casualty Co., C.C.A.I1L, 86 F. 
2d 789—Davies v. Hartford Fire 
Ins. Co., aC.A.S.D., 75 F.2d 442— 
Weinberger Banana Co. v. Phoenix 
Assur. Co. Limited, of London, C. 

C. A.LCU, 74 P.2d 539, certiorari de¬ 
nied 65 S.Ct. 914, 295 U.S. 766, 79 
L.Bd. 1699—Minnesota Mut. Life 
Ins. Co. V. Cost, C.C.A.Ii:an., 72 F. 
2d 619—Orr v. Mutual Life Ins. 
Co. of New York, D.C.Mo., 67 F.2d 
901, affirmed. C.C.A., 64 F.2d 661— 
First NaL Bank v. Phoenix Mut. 
Life Ins. Co., D.C.Tenn., 67 P.2d 
731, affirmed, C.C.A., 62 F.2d 681— 
Bast & West Ins. Co. of New Ha¬ 
ven, Conn., V. Fidel, C.C.A.N.M., 49 
F.2d 86—^Maryland Casualty Co. of 
Baltimore, Md., v. Bank of Eng¬ 
land, C.aA.Ark.. 2 F.2d 793, re¬ 
versing, D.C., Bank of England, 
Ark., V. Maryland Casualty Co., 293 
F. 783—Aird v. ffiStna Life Ins. Co., 

D. C.Tex., 27 F.Supp. 141, affirmed, 

C. C.A., .ffltna Life Ins. Co. v. Aird* 
108 F.2d 136, 126 A.L.R. 1486— 
Safe Deposit & Trust Co. of Bal¬ 
timore V. New York Life Ins. Co., 

D. C.Md., 14 F.Supp. 721, affirmed, 

C. C.A., 84 F.2d 1011—Lando v. Eq¬ 
uitable Life Assur. Soc. of U. S., 

D. C.Cal., 11 F.Supp. 729, affirmed, 
O.C.A., 84 F.2d 640—^Posner v. In¬ 
surance Co. of North America, D.C. 
N.Y., 300 F. 883—Globe & Rutgers 
Fire Ins. Co. of New York v. Da¬ 
vid Moffat Co., N.Y., 164 F. 13, 83 
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tract,*® or, according to the decisions on the ques- ) tion, modify, or add something to, the contract 


C.C.A. 91—Whiteman v. Federal 
Life Ins. Co., D.C.Mo., 1 F.R.D. 95. 
Ala.—^Miller v. Liberty Nat. Life Ins. 
Co., 9 So.2d 132. 243 Ala. 250, deny¬ 
ing certiorari 9 So.2d 129, 30 Ala. 
App. 603—Rodgers v. Commercial 
Casualty Ins. Co., 186 So. 684, 237 
Ala. 301—^Hill v. Ocean Accident & 
Guaranty Corporation, 162 So. 376, 
230 Ala. 690—^Protective Life Ins. 
Co. V. Hale, 161 So. 248, 230 Ala. 
323—Columbian Mut. Life Ins. Co. 
V. Yasser, 160 So. 696, 230 Ala. 284 
—^New York Life Ins. Co. v. 
Crumpton, 160 So. 332, 230 Ala. 147 
—^Louls Plzltz Dry Goods Co. v. 
Fidelity & Deposit Co. of Mary¬ 
land, 136 So. 800, 223 Ala. 385^ 
Home Loan & Finance Co. v. Fire¬ 
man's £^ind Ins. Co. of San Fran¬ 
cisco, CaL, 129 So. 470, 221 Ala. 
529. 

Ark.—^Llfe & Casualty Ins. Co. of 
Tennessee v. De Arman, 90 S.W.2d 
206, 192 Ark. 11. 

Cal.—^Balne v. Continental Assur. 
Co.. 129 P.2d 396, 21 Cal.2d 1, 142 
A.L.R. 1263, prior opinion, App., 
121 P.2d 806—^Flske v. Niagara 
Fire Ins. Co. of New York, ‘278 P. 
861, 207 Cal. 355—^Perkins v. Fire¬ 
man's Fund Indemnity Co., 112 P. 
2d 670, 44 Cal.App.2d 427—Tre- 
loar V. Kell & Hannon, 171 P. 823, 
36 Cal.App. 159. 

Del.—^Holtz V, New York Life Ins. 

Co., 179 A. 497, 7 W.W.Harr. 1. 
Ill.—Soukup V. Halmel, 192 N.H. 667, 
367 Ill. 676, affirming Halmel, for 
Use of Soukup, v. Motor Vehicle 
Casualty Co., 272 IlLApp. 336— 
Jones, for Use of Mobley v. Manu¬ 
facturer's Casualty Ins. Co., 40 N. 
H.2d 646, 313 Dl.App. 386—Aronson 
V. Mutual Life Ins. Co. of New 
York, 38 N.B.2d 976, 313 IlLApp. 36 
—^Bridge v. Massachusetts Bond¬ 
ing & Insurance Co., 23 N.E.2d 367, 
302 IlLApp. 1—Steffan v. Bankers' 
Life Co. of Iowa, 267 IlLApp. 248 
—Marmon Chicago Co. v. Heath, 
206 IlLApp. 606. 

Iowa.—^Diehl v. American Life Ins. 
Co.. 213 N.W. 763, 204 Iowa 706, 63 
A.L.R. 1628. 

La.—^Muse v. Metropolitan Life Ins. 
Co., 192 So. 72, 193 La. 606, 125 A. 
L.R. 1076, affirming, App., 191 So. 
686—^Allen v. Sun Mut. Ins. Co., 
2 McG. 122—^Brown v. Life & Cas¬ 
ualty Ins. Co. of Tennessee, App., 
146 So. 332. 

Md.—John Hancock Mut. Life Ins. 
Co. of Boston V. Plummer, 28 A.2d 
856, 181 Md. 140. 

Mass.—^Mulcahy v. Travelers' Ins. 

Co.. 158 N.B. 764, 261 Mass. 246. 
Mich.—Wozniak v. John Hancock 
Mut Life Ins. Co. of Boston, 
Mass., 286 N.W. 99, 288 Mich. *612. 
Minn.—^Koeberl v. Eaultable Life As¬ 
sur. Soc. of U. S., 262 N.W. 419, 190 
Minn. 477, 


Miss.—U. S. Fidelity & Guaranty Co. 

V. Wilson. 185 So. 802, 184 Miss. 
823. 

Mo.—Lusk V. Commonwealth Casual¬ 
ty Co., App., 4 S.W.2d 497, opinion 
Quashed State ex rel. Common¬ 
wealth Casualty Co. v. Cox. 14 S. 

W. 2d 600, 322 Mo. 38—Alexander 
V. Northwestern Mut. Life Ins. Co., 
App., 290 S.W. 462—Cockran v. 
Standard Accident Ins. Co. of De¬ 
troit. Mich., 271 S.W. 1011, 219 Mo. 
App. 322. 

Neb.—^Pickens v. Maryland Casualty 
Co., 2 N.W.2d 693, 141 Neb. 106— 
Moffltt V. State Automobile Ins. 
Ass'n, 300 N.W. 837, 140 Neb. 678 
—Stone V. Physicians Casualty 
Ass'n of America, 266 N.W. 605, 
130 Neb. 769. 

N.J.—Krleg v. Phoenix Ins. Co. of 
Hartford, Conn., 186 A. 21, 116 N. 
J.Law 467, reversing 180 A. 213, 13 
N.J.Misc. 555. 

N.Y.—Silverstein v. Commercial Cas¬ 
ualty Ins. Co.. 143 N.E. 281, 237 N. 
Y. 391, 35 A.L.R. 32, reversing 200 
N.Y.S. 949. 206 App.Dlv. 782—Mu- 
zlo V. Metropolitan Life Ins. Co.. 
291 N.Y.S. 965, 249 App.Dlv. 177— 
Weiss V. Preferred Accident Ins. 
Co. of New York. 272 N.Y.S. 663, 
241 App.Dlv. 545, affirming 268 N. 
Y.S. 275, 149 Misc. 911—Atlantic 
Basin Iron Woiics v. American Ins. 
Co., 226 N.Y.S. 676, 222 App.Dlv. 
608, reversing 219 N.Y.S. 84, 128 
Misc. 510, and reversed on other 
grounds 166 N.E. 463, 260 N.Y. 322 
—Fearon v. Metropolitan Life Ins. 
Co., 246 N.Y.S. 701, 138 Misc. 710. 
N.C.—Weiss V. Pacific Mut. Life Ins. 

Co., 1 S.E.2d 660, 215 N.C. 230. 

Okl.—Shannon Furniture Co. v. Fed¬ 
eral Surety Co., 15 P.2d 22, 159 
Okl. 206. 

Pa.—^Holliday v. St. Paul Mercury 
Indemnity Co., 33 A.2d 449, 163 Pa. 
Super. 69—^Bradley v. Fidelity & 
Casualty Co. of New York, 14 A. 2d 
894, 141 Pa.Super. 86—Peters v. 
Colonial Life Ins. Co. of America, 
193 A. 460, 128 Pa.Super. 21—Ly- 
ford V. New England Mut. Life 
Ins. Co., 184 A. 469, 122 Pa.Super. 
16—Carlisle Trust Co. v. Patrons' 
Mutual Fire Ins. Co. of Southern 
Pennsylvania, 23 Pa..Dlst & Co. 
289. 

S.D.—^Hemmer-Miller Development 

Co. V. Hudson Ins. Co. of New 
York, 238 N.W. 342, 69 S.D. 129— 
Miller V. Queen City Fire Ins. Co., 
199 N.W. 466, 47 S.D. 379, 35 A. 
L.R. 263. 

Tenn.—Travelers Ins. Co. v. Ansley, 
124 S.W.2d 37, 22 TenmApp. 466. 
Tex.—General American Life Ins. 
Co. V. Rios, 164 S.W.2d 521, 139 
Tex. 564, reversing, Civ.App., 164 
S.W.2d 191—^International Travel¬ 
ers' Ass'n V. Yates, Com.App., 29 
S.W.2d 980, reversing Yates v. In- 
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ternatlonal Travelers' Ass'n, Civ. 
App., 16 S.W.2d 301—Colorado Life 
Co. V. Shofher, Civ.App., 126 S.W. 
2d 638—^Northwestern Casualty & 
Surety Co. v. Barzune. Civ.App., 42 
S.W. 2d 100, error dismissed—^U. 
S. Casualty Co. v. Medcalf & 
Thomas, Civ.App., 272 S.W. 639. 
Va—Ocean Accident & Guarantee 
Corporation, Limited, of London, 
England, v. Washin^on Brick & 
Terra Cotta Co., 139 S.E. 513, 148 
Va. 829—^Atlantic Life Ins. Co. v. 
Bender, 131 S.E. 806, 146 Va. 312. 
Wash.—Seattle Dodge Sery. Co. v. 
Royal Ins. Co.. 238 P. 668, 135 
Wash. 524. 

!nLe rule cannot be availed of to 
refine away terms of contract ex¬ 
pressed with sufficient clearness to 
convey plain meaning of parties and 
embodying reQulrements, compliance 
with which is made the condition to 
liability thereon.—Millers' Mut. Fire 
Ins. Ass'n of Illinois v. Warroad Po¬ 
tato Growers Ass'n, C.C.A.Minn., 94 
F.2d 741—Travelers Ins. Co. v. 
Springfield Fire & Marine Ins. Co., C. 
C.A.MO.. 89 F.2d 767. 

Obvious departures j^rom terms of 
policy cannot be disregarded, not¬ 
withstanding rule requiring liberal 
construction to favor insured.— 
Walker v. Mechanics’ Ins. Co. of 
Philadelphia, 6 P.2d 365, 119 CaLApp. 
243. 

28. U.S.—State Life Ins. Co. v. 
Spencer, C.C.A.Tex., 62 F.2d 640, 
certiorari denied Spencer v. State 
Life Ins. Co., 63 S.Ct. 690, 289 U. 
S. 746, 77 L.Ed. 1492. 

Ala—^^tna Casualty & Surety Co. v. 

Chapman, 200 So. 425, 240 Ala 699. 
Del,—^Prudential Ins. Co. of America 
V. Litzke, 179 A, 492, 6 W.W.Harr. 
692. 

Ill.—Aronson v. Mutual Life Ins. 
Co. of New York, 38 N.E.2d 976, 
313 IlLApp. 36—Alton v. Ameri¬ 
can Ins. Co. of Newark, N.J., 260 
IlLApp. 209. 

Iowa—^Kantor v. New York Life Ins. 

Co., 268 N.W. 769, 219 Iowa 1006. 
Ky.—^Equitable Life Assur. Soc. of 
U. S. v. Hall, 69 S.W.2d 977, 263 
Ky. 460. 

Mich.—Rasmussen v. Equitable Life 
Assur. Soc. of U. S., 292 N.W. 877, 
293 Mich. 482. 

N.C.—City of Lexington v. Home In¬ 
demnity Co., 178 S.E, 647, 207 N.C. 
774. 

Tex.—^Farmers Co-op. Soc. No. 1 of 
Qua na h v. Maryland Ccusualty Co., 
Civ.App., 136 S.W.2d 1083—^Metro¬ 
politan Life Ins. Co. v. Wilson, 
Civ.App.. 102 S.W.2d 464—County 
Gas Co. v. General Accident, Fire 
& Life Assur. Corporation, Limit¬ 
ed, of Perth, Scotland, CivJ^pp., 66 
. S.W.2d 1088, error refused. 
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which the parties have not put there.®# 

§ 298. - Construction of Contract as En¬ 

tirety in General 

A contract of Insurance must be construed as a 


wholei and, If possible and practicable, all Its parts are 
to be harmonized, and each part given force and effect. 

A contract of insurance is to be considered and 
construed as a whole,and if possible and reason¬ 
ably practicable, under ordinary rules of law and 


Va. — Collins V. Metropolitan Life 
Ins. Co.. 178 S.E. 40. 168 Va, 833. 
Wash.—Cartier Druar Co. v. Maryland 
Casualty Co. of Baltimore, Md.. 42 
P.2d 37, 181 Wash. 146. 

26 C.J. p 76 note 29. 

Court not authorized to make new 
contract by construction grenerally 
see supra § 290. 

29. U.S.—iState Mut. Life Assur. 
Co. of Worcester v. Briscoe, C.C. 
A.Ohlo. 107 P.2d 977—^American In¬ 
demnity Co. V. Carney, D.C.Mo., 54 
P.Supp. 273—^American Fidelity Co. 
V. Deerfield Valley Grain Co., D.C. 
Vt., 43 F.Supp. 841. 

Cal.—^Lons: v. West Coast Life Ins. 

Co., 104 P.2d 646, 16 Cal.2d 19. 

Ill. — ^BufEo V. Metropolitan Life Ins. 

Co., 277 I11.APP. 366. 

Ky.—<7onsolldated Underwriters v. 
Richards’ Adm’r. 124 S.W.2d 64, 
276 Ky. 276. 

Mich.—^Ruddock v. Detroit Life Ins. 

Co., 177 N.W. 242, 209 Mich. 688. 
Mo.—^Turner v. Fidelity & Casualty 
Co. of New York. 202 S.W. 1078. 
274 Mo. 260, L.R.A.1918E 381. 

Neb.—^Barish-Sanders Motor Co. 
Fireman’s E\ind Ins. Co., 278 N.W. 
374, 134 Neb. 188. 

S.D.—Binder v. General American 
Life Ins. Co.. 282 N.W. 521, 66 S. 
D. 305. 

Wls.—City Bank of Portage v. Bank¬ 
ers’ Limited Mut. Casualty Co., 
238 N.W. 819, 206 Wls. 1—Tlschen- 
dorf V. Lynn Mut. Fire Ins. Co., 
208 N.W. 917, 190 Wls. 83, 46 A.L. 
R. 856. 

Abrogating vital provisions 

Liberal construction cannot be car¬ 
ried to the extent of abrogating vi¬ 
tal provisions and substituting 
therefor new ones contrived by the 
court. 

Mo.—^Prince v. Metropolitan Life Ins. 

Co.. 129 S.W.2d 6, 235 Mo.App. 168, 
Mont.—Schroeder v. Metropolitan 
Life Ins. Co., 63 P.2d 1016, 103 
Mont 647. 

A provision favorable to insnr- 
aaoe ooupany will not be supplied 
by construction, since the company 
wrote the contract and could have 
included such provision had it de¬ 
sired.—^National Surety Corporation 
v. Hall, 109 P.2d 906, 107 Colo. 160. 

30. U.S.—New York Life Ins. Co. v. 
Hiatt C.GA.Cal.. 140 F.2d 762— 
Kansas City Life Ins. Co. v. Wells. 
aC.A.N.D., 183 F.2d 224, affirm¬ 
ing, D.C., Wells V. Kansas City 
Life . Ins. Co., 46 F.Supp. 754— 

• Nprthwestem Mut Life Ins. Co. of 
MilwatUkee^ Wis;. v. Fink. C.C.A. 


Mich., 118 F.2d 761—Travelers Ins. 
Co. V. Ship By Truck Co., C.C.A. 
Mo., 96 P.2d 149—Wagner Electric 
Corporation v. Ocean Accident & 
Guarantee Corporation. Limited, of 
London, England, C.C.A.MO., 36 F. 
2d 186—Great Southern Life Ins. 
Co. V. Jones, C.C.A.Okl., 36 F.2d 
122—^Hearin v. Standard Life Ins. 
Co.. D.C.Ark., 8 F.2d 202. 208, cit¬ 
ing Corpus Juris—^American In¬ 
demnity Co. V. Carney, D.C.Mo., 64 
F.Supp. 273—Shapiro Bros. Sec¬ 
tors Corporation v. Automobile 
Ins. Co. of Hartford, Conn.. D.C.N. 
J., 40 F.Supp. 1—Jones v. U. S. 
Fidelity & Guaranty Co., D.C.Fla., 
19 F.Supp. 799—Mayers v. Massa¬ 
chusetts Mut. Life Ins. Co., D.C.N. 
Y., 11 F.Supp. 80, affirmed. C.C.A., 
77 F.2d 1007, certiorari denied 66 
S.Ct 108, 296 U.S. 594, 80 L.Ed. 
420—Spicer v. New York Life Ins. 
Co.. D.C.Ala.. 263 F. 764, affirmed, 
C.C.A.. 268 F. 500, certiorari denied 
41 S.Ct 376, 265 U.S. 672, 65 L.Ed. 
792. 

Ala.—^Hlll V. Ocean Accident & Guar¬ 
antee Corporation, 162 So. 376, 280 
Ala. 690—Mutual Life Ins. Co. of 
New York v. Lovejoy, 78 So. 299, 
201 Ala, 837, L.R.A.1918D 860—In¬ 
ter-Ocean Casualty Co. v. Scruggs, 
131 So. 649, 24 Ala,App. 180. certi¬ 
orari denied 131 So. 661, 222 Ala. 
195—Lee v. Southern Life & 
Health Ins. Co.. 98 So. 696, 19 Ala, 
App. 535. 

Arlz.—Clare v. Malia, 84 P.2d 466, 62 
Ariz. 652. 

Ark.—Sovereign Camp, W. O. W., v. 
Hardee, 66 S.W.2d 648, 188 Ark. 
642—^American Indemnity Co. v. 
Hood, 35 S.W.2d 353, 183 Ark. 
266—^^tna Casualty & Surety Co. 
V. Sengel, 86 S.W.2d 67, 183 Ark. 
151—Southern Surety Co. v. Pen- 
zel, 261 S.W. 920, 164 Ark. 365. 
Cal.—Security Trust & Savings Bank 
of San Diego v. New York Indem¬ 
nity Co., 31 P.2d 366, 220 Cal. 372 
—^Perkins v. Fireman’s Fund In¬ 
demnity Co., 112 P.2d 670, 44 Cal. 
App.2d 427—^Maxfield Wilton & As¬ 
sociates V. Industrial Accident 
Commission, 65 P.2d 1854, 19 Cal. 
App.2d 606. 

Ga,—Penn Mut Life Ins. Co. of Phil¬ 
adelphia V. Maxshall. 176 S.B. 412, 
49 Ga.App. 287. 

Ill.—Clarke & Co. v. Fidelity & Cas¬ 
ualty Co. of NeW'York, 220 Ill.App. 
676. 

Ind.—^Bowen v. Farmers Mut Ins. 
Co. of Mulberry, 199 N.B. 426, 101 
Ind.App. 362. 

Iowa,—^Eantor v. New York Life Ins. 
Co... 268 N.W. 769. 219 Iowa 1006. 
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Kan.—^Romesburg v. Federal Life 
Ins. Co., 76 P.2d 829, 147 Kan. 378. 
La,—^Beard v. Peoples Industrial Life 
Ins. Co. of Louisiana, App., 5 So. 
2d 340—^Miley v. Fireside Mut 
Ins. Co., App., 200 So. 606, 507, 
Quoting Corpus Juris. 

Me.—Swift V. Patrons’ Androscoggin 
Mut Fire Ins. Co., 132 A. 746, 125 
Me. 255. 

Mass.—Rezendes v. Prudential Ins. 
Co. of America, 189 N.E. 826, 286 
Mass. 506. 

Mich.—^Hauser v. Michigan Mut Li¬ 
ability Co., 268 N.W. 769, 276 Mich. 
624—^Balyeat v. American Nat. Ins. 
Co., 266 N.W. 774, 274 Mich. 694. 
Mo.—State ex rel. Mutual Ben. 
Health & Accident Ass’n v. Shaln, 
166 S.W.2d 484, 360 Mo. 422, quash¬ 
ing certiorari Wheeler v. Mutual 
Ben. Health & Accident Ass’n, 
App., 167 S.W.2d 554—State ex rel. 
Mutual Benefit, Health & Accident 
Ass’n V. Trimble, 68 S.W.2d 686, 
834 Mo. 920—State ex rel. Missouri 
State Life Ins. Co. v. Allen, 243 
S.W. 839, 295 Mo. 307—Christy v. 
Great Northern Life Ins. Co., App., 
162 S.W.2d 301—Salamone v. Pru¬ 
dential Ins. Co. of America, App., 
103 S.W.2d 606—Hale v. Central 
Mfrs. Mut Ins. Co., App., 93 S.W, 
2d 271—Sampson v. Postal Life & 
Casualty Ins. Co., App., 78 S.W.2d 
466—Cochran v. Standard Accident 
Ins. Co. of Detroit, Mich., 271 S. 
W. 1011, 219 Mo.App. 322. 

N.J.—Smith V. Fidelity & Deposit 
Co. of Maryland, 120 A. 322, 98 N. 
J.Law 684—Cohen v. Mutual Bene¬ 
fit Health & Accident Ass’n, 86 A. 
2d 288, 134 N.J.Eq. 499—Travelers 
Ins. Co. of Hartford, Conn., v. 
Leonard. 188 A. 686, 120 N.J.Eq. 6. 
N.Y.—^Utlca Mut. Ins. Co. v. Hamera, 
292 N.Y.S. 811, 162 Mlsc. 169. 
N.C.—Stanback v. Winston Mut. Life 
Ins. Co.. 17 S.E.2d 666, 220 N.C. 
494—^Lexington Grocery Co. v. 
Philadelphia Casualty Co., 72 S.B. 
870, 167 N.C. 116. 

Ohio.—^Bums v. Employers Liability 
Ass’n, App., 31 N.E.2d 690, revers¬ 
ed on other grounds Bums v. Em¬ 
ployers* Liability Assur. Corpora¬ 
tion, Limited, of London, Eng^ 
land, 16 N.E2d 816, 134 Ohio St 
222. 117 A.L.R. 733. 

Okl.—Fidelity & Casualty Co. of New 
York v. Gray, 72 P.2d 841, 181 Okl. 
12—^Prudential Ins. Co. of America 
V. Mosley, 66 P.2d 86, 179 OkL 461. 
Or.—^Rossier v. Union Automobile 
Ins. Co., 291 P. 498, 184 Or. 211. 
S.C.—Carolina Veneer & Lumber Co. 
V.. American Mut Liability Ins. 
Co., 24 S.E.2d 153, 202 S.C. 103. 
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construction, all of its parts are to be construed to- i or provision is to be gfiven force and effect,®* con- 
gether and harmonized,and each clause, sentence, | 


Tenn.—State Automobile Mut. Ins. 
Co. V. Connable-Joest, Inc., 125 S. 
W.2d 490, 174 Tenn. 877—Mutual 
Ben. Health & Accident Ass’n v. 
Dixon, App., 180 S.W.2d 426. 

Tex.—Ocean Accident & Guarantee 
Corporation v. First Nat. Bank, 
Civ.App.,' 84 S.W.2d 111—Alamo 
Health & Accident Ins. Co. of 
Cardwell. Civ.App., 67 S.W.2d 337— 
London & Provincial Marine & 
General Ins. Co., Limited, of Lon¬ 
don, V. Sykes. Civ.App., 66 S.W.2d 
382, error dismissed—^Home Ins. 
Co. V. Ketchey, Civ.App., 45 S.W. 
2d 360—Home Ben. Ass'n v. Brown, 
Civ.App., 16 S.W.2d 834, error re¬ 
fused—David V. Fort Worth Mut 
Benev. Ass’n, Civ.App., 296 S.W. 
944. 

Va.—Darden v. North American Ben, 
Ass’n, 197 S.B. 412, 170 Va. 479. 
Wash.—Johnson v. Inland Empire 
Farmers’ Mut. Fire Ins. Co., 283 P. 
177, 166 Wash. 6. 

32 GJ. p 1158 note 38—36 C.J. p 1061 
note 2. 

Ascertainment of intent from whole 
instrument see supra § 291. 

31. U.S.—^Kansas City Life Ins. Co. 

V. Wells. C.C.A.N.D.» 133 F.2d 224, 
affirming, D.C., Wells v. Kansas 
City Life Ins. Co., 46 F.Supp. 754 
—Shapiro Bros. Factors Corpora¬ 
tion v. Automobile Ins. Co. of 
Hartford, Conn., D.C.N,J., 40 P. 
Supp. 1—Mayers v. Massachusetts 
Mut. Life Ins. Co., D.C,N.T., 11 
F.Supp. 80, affirmed, C.C.A,, 77 F. 
2d 1007, certiorari denied 56 S.Ct 
108, 296 U.S. 694, 80 L.Bd. 420— 
Pennsylvania Co. for Insurances 
on Lives and Granting Annuities 
v. Ohio Farmers’ Ins. Co.,’B.C-Pa, 
7 F.Supp. 701, affirmed, C.C.A., Ohio 
Farmers’ Ins Co. v. Pennsylvania 
Co. for Insurance on Lives & 
Granting Annuities, 72 F.2d 369—: 
Dunbar Molasses Corporation v. 
Home Ins. Co. of New York, D.C. 
N.T.. 8 F.Supp, 296. 

Ark.—^National Life Ins. Co. v. 

Gregg. 269 S.W. 62, 168 Ark. 80. 
Cal.—Dietlin v. Missouri State Life 
Ins. Co.. 14 P.2d 881, 126 Cal.App. 
15, rehearing denied 16 P.2d 188, 
126 Cal.App. 15. 

Ky.—^Nussbaum v. General Accident, 
Fire & Life Assur. Corporation, 
Limited, of Perth, Scotland, 88 S. 

W. 2d 1, 288 Ky. 348. 

La.—Clesi v. National Life & Acci¬ 
dent Ins. Co., App., 193 So. 897, af¬ 
firmed 197 So. 413. 196 La. 786. 
Me.—i^onnellan v. Federal Life & 
Casualty Co., 182 A. 13, 184 Me. 
104. K 

Md.—^New England Mut. Life Ins. Co. 
of Boston, Mass., v. Hurst, 199 A 
132, 174 Md. 596. 


Mass.—Woogrmaster v. Liverpool &| 
London & Globe Ins. Co., 45 N.E.2d 
394, 312 Mass. 479. 

Mo.—Soukop V. Employers* Liability 
Assur. Corporation, Limited, of 
London, England, 108 S.W.2d 86, 
341 Mo. 614. 112 A.L.R. 149—Swan¬ 
son V. Georgia Casualty Co., 287 S. 
W. 456, 316 Mo. 1007—Commercial 
Standard Ins. Co. v. Hiss & Co., 
App., 179 S.W.2d 641—Dobson v. 
American Central Life Ins. Co., 
App., 112 S.W.2d 148—Jackson v. 
Order of United Commercial Trav¬ 
elers of America, App., 89 S.W.2d 
636, quashed on other grounds 
State ex rel. Order of United Com¬ 
mercial Travelers of America v. 
Shaln, 98 S.W.2d 597, 839 Mo. 903 
—Steck V. American Nat Assur. 
Co., App., 86 S.W.2d 113—Kim¬ 
brough V. National Protective Ins. 
Ass’n. 35 S.W.2d 654. 225 Mo.App. 
913—^Wehrhahn v. Ft. Dearborn 
Ca.sualty Underwriters of Chicago, 
Ill., 1 S.W.2d 242, 221 Mo.App. 230. 
Neb.—^Hlmelbloom v. Metropolitan 
Life Ins. Co., 257 N.W. 626, 128 
Neb. 62. 

N.H.—Lumbermen’s Mut. Casualty 
Co. V. McCarthy, 8 A.2d 750, 90 N. 
H. 820, 126 AL.R. 894. 

Okl.—General American Life Ins. Co. 
V. Brown, 66 P.2d 809, 176 Okl. 
500. 

Pa.—Bunts v. General American Life 
Ins. Co., 7 A2d 93, 136 Pa.Super. 
284—^Braddock v. Manhattan Life 
Ins. Co., 16 Pa.Dist 127. 

S.D.—^Hemmer-Mlller Development 

Co. V. Hudson Ins. Co. of New 
York. 238 N.W. 342, 59 S.D. 129. 
Tenn.—Stoops v. First American 
Fire Ins. Co., 22 S.W.2d 1038, 160 
Tenn. 239. 

Tex.—Minnesota Mut. Life Ins. Co. 
V. Newman, Civ.App., 167 S.W.2d 
667, error refused—Government 
Personnel Automobile Ass’n v. 
Haag, Civ.App., 131 S.W.2d 978— 
Insurance Co. of North America v. 
Mathers, Civ.App., 81 S.W.2d 1096, 
error dismissed. 

Wash.—Miller v. Penn Mut Life Ins. 
Co., of Philadelphia, 64 P.2d 1050, 
189 Wash. 269. 

32 C.J. p 1168 note 39. 

The oaxridoxL of a policy should not 
of itself be taken to override the in¬ 
tention of the parties to the policy 
as shown by the provisions and 
clauses inserted thereunder, but the 
caption may be read in connection 
with the clauses to aid in arriving 
at the intention of the parties. 

Ala—^Inter-Ocean Casualty Co. v. 
Scruggs, 131 So. 549, 24 AlaApp. 
180, certiorari denied 181 So. 551, 
222 Ala 195. 

Mo.—^Doty V. American Nat. Ins. Co., 
166 S.W.2d 862, 860 Mo. 192, re¬ 
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versing 160 S.W.2d 810, 236 Mo. 
App. 955. 

W.Va—Thompson v. State Automo¬ 
bile Mut. Ins. Co., 11 S.B.2d 849, 
122 W.Va. 661. 

Repngiiaiioles must be raoonolled 

by such an Interpretation as will 
give some effect to the repugnant 
clauses subordinate to the general 
intent and purpose of the whole con¬ 
tract 

Cal.—^Kelly v. Great Western Acc. 
Ins. Co., 189 P. 786, 46 Cal-App. 
747. 

N.D.—^Myli V. American Life Ins. Co. 
of Des Moines, Iowa, 176 N.W. 631, 
43 N.D. 681, 11 A.L.R. 1097. 

32. U.S.—^New York Life Ins. Co. v. 
Hiatt, C.C.A.Cal., 140 P.2d 762— 
Kansas City Life Ins. Co. v. Wells, 

C. C.AN.D., 183 P.2d 224, affirming, 

D. C., Wells V. Kansas City Life 
Ins. Co., 46 F.Supp. 764—State 
Farm Mut. Automobile Ins. Co. v. 
Mackechnie, C.C.A.Neb., 114 F:2d 
728—Shepherd v. Mutual Life Ins. 
Co. of New York, C.C.AArk., 63 F. 
2d 678—Shaw v. Metropolitan Cas¬ 
ualty Ins. Co. of New York, C.C.A. 
Tex., 62 F.2d 133. 88 AL.R. 468— 
Schwartz v. Northern Life Ins. 
Co., C.C.A.Cal., 26 F.2d 566, re¬ 
versing. D.C., Northern Life Ins. 
Co. V. Schwartz, 19 F.2d 142, and 
certiorari denied 49 S.Ct. 29, 278 

U. S. 628, 78 L.Ed. 647—Shapiro 

Bros. Factors Corporation v. Auto¬ 
mobile Ins. Co. of Hartford, Conn., 
D.C.N.J., 40 F.Supp. 1—^Barco v. 
Penn Mut. Life Ins. Co. of Philar 
delphia, D.C.Fla., 36 F.Supp. 932— 
JEitnB. Ins. Co. v. Sacramento- 
Stockton S. S. Co.. C.C.ACal., 273 
F. 56—Royal Exch. Assur. of Lon¬ 
don V. Thrower, Gai, 246 F. 768, 
159 C.C.A 70. affirming, D.C., 240 
F. 1024, denying rehearing 240 F. 
811. 

Ala.—^Volunteer State Life Ins. Co. 

V. Weaver, 167 So. 268, 282 Ala. 
224—All States Life Ins. Co. v. 
Kelso. 195 So. 460, 29 Ala.App. 310. 

Ark.—^American Indemnity Co. v. 
Hood, 36 S.W.2d 363, 183 Ark. 266 
—^National Life Ins. Co. v. Gregg, 

■ 269 S.W. 62, 168 Ark. 80. 

Colo.—^National Surety Corporation 
V. Hall, 109 P.2d 906, 107 Colo. 160. 
Fla.—^Auto Mut. Indemnity Co. v. 

Shaw, 184 So. 852, 134 Fla. 816. 
Ky.—Western & Southern Life Ins. 
Co. V. Edelen, 95 S.W.2d 1062, 265 
Ky. 142—Commonwealth Life Ins. 
Co. V. Haskins, 88 S.W.2d 457, 269 
Ky. 780—Jefferson Standard Life 
Ins. Co. V. Hurt, 72 S.W.2d 20, 264 
Ky. 60S—^Haselden v. Home Ins. 
Co. of New York, 67 S.W.2d 469, 
247 Ky. 630. 

La.—Brown v. Life & Casualty Ins. 
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sistent with the main purpose of the contract,** al- a particular clause or provision, should be consid- 
though such construction is favorable to insurer.®^ ered in determining the meaning of such clause or 
All related parts of the contract, before and after provision,®® and to what extent it is modified, lim- 


Co. of Tennessee, App., 146 So. 
332. 

Md.—Gottlieb v. American Automo¬ 
bile Ins. Co., 7 A.2d 182, 609, 177 
Md. 32. 

Mass.—Penta v. Home Fire & Ma¬ 
rine Ins. Co. of California, 160 N. 
E. 807, 263 Mass. 262. 

Miss.—Southern Home Ins. Co. v. 

Wall, 127 So. 29^8, 166 Miss. 865. 
Mo.—Soukop V. Employers* Liability 
Assur. Corporation, Limited, of 
London, England, 108 S.W.2d 86, 
341 Mo. 614, 112 AL.R. 149—Heald 
«v. .^tna Life Ins. Co. of Hartford, 
Conn., 104 S.W.2d 879, 840 Mo. 
1143, affirming^, App., 90 S.W.2d 
797—Casebolt v. Central Life Ins. 
Co., App., 180 S.W.2d 266—Glenn v. 
Missouri Ins. Co., App., 179 S.W.2d 
644—Walls V. Metropolitan Life 
Ins. Co., App., 125 S.W.2d 86. 

N.H.—Shelby Mut. Plate Glass & 
Casualty Co. v. Lynch, 2 A.2d 307, 
89 N.H. 610, 119 A.L.II. 874. 

N.J.—^Krleg v. Phoenix Ins. Co. of 
Hartford, Conn.. 185 A 21, 116 N. 
J.Law 467, reversing 180 A 213, 13 
N.J.Misc. 655—City Mortg. Co. v. 
St. Paul Fire & Marine Ins. Co., 
188 A. 460, 14 N.J.Misc. 212, af¬ 
firmed 187 A 166, 117 N.J.Law 141. 
N.Y.—Pinery Silk Stocking Co. v. 
iBtna Ins. Co., 237 N.Y.S. 36, 227 
App.Div. 39—^Utlca Mut Ins. Co. v. 
Hamera, 292 N.Y.S. 811. 162 Misc. 
169. 

N.C.—Stanback y. Winston Mut. Life 
Ins. Co., 17 S.E.2d 666, 220 N.C. 
494. 

Okl.—Fidelity & Casualty Co. of New 
York V. Gray. 72 P.2d 341, 181 Okl. 
12—^Prudential Ins. Co. of Ameri¬ 
ca V. Mosley, 66 P.2d 36, 179 Okl. 
451—^Lincoln Health & Accident 
tns. Co. V. Buckner, 246 P. 682, 
117 Okl. 36. 

Tenn.—Mutual Ben. Health & Acci¬ 
dent Ass’n V. Dixon, App., 180 S.W. 
2d 426—Karney v. Reliance Life 
Ins. Co., 9 Tenn.App. 456. 

Tex.—^United Service Automobile 
Ass'n V. Miles, 161 S.W.2d 1048, 
139 Tex. 188, affirming Miles v. 
United Service Automobile Ass*n. 
Civ.App., 149 S.W.2d 238—G. A 
Stowers Furniture Co. v-. American 
Indemnity Co., ConouApp., 16 S.W. 
2d 644, reversing, Civ.App., 295 S. 
W. 267—Dixie Fire Ins. Co. v. 
Henson, Com.App., 265 S.W. 266, 
affirming. Civ.App., 277 S.W. 766— 
American Bankers Life Ins. Co. v. 
Pate, Clv.App., 161 S.W.2d 687— 
Government Personnel Automobile 
Ass'n V. Haag, Civ.App., 181 S.W. 
2d 978, error refused—^Texas Pru¬ 
dential Ins. Co. V. Wiley, Civ.App., 
80 S.W.2d 1024, error dismissed— 
Great Southern Life Ins. Co. v. Al¬ 


corn, Civ.App., 80 S.W.2d 429, error 
refused—^Alamo Health & Accident 
Ins. Co. V. Cardwell, Civ.App., 67 
S.W.2d 337. error dismissed—Ty¬ 
ler Mut. Fire Ins. Co. v. Ellington, 
Clv.App., 28 S.W.2d 776, error dis¬ 
missed—Howard v. Missouri State 
Life Ins. Co.. Civ.App.. 289 S.W. 
114—^Baker v. Liverpool & London 
& Globe Ins. Co., Civ.App., 276 S. 
W. 316—Missouri State Life Ins. 
Co. V. Carey, Clv.App., 262 S.W. 
864, reversed on other grounds, 
Com.App.. 276 S.W. 227. 

Vt.—^Moore v. Union Mut. Fire Ins. 
Co.. 22 A.2d 603, 112 Vt 218—Al¬ 
len V. Berkshire Mut Fire Ins. Co., 
168 A. 698, 106 Vt 471, 89 AL.R 
460—Atkins v. Atkins, 41 A 503, 70 
Vt 665. 

Wash.—^Miller v. Penn Mut Life Ins. 
Co. of Philadelphia, 64 P.2d 1060, 
189 Wash. 269. 

Wls.—Urwan v. Northwestern Nat. 
Life Ins. Co.. 103 N.W. 1102, 126 
Wis. 849. 

32 C.J. p 1168 note 40—1 C.J. p 416 
note 33. 

The title of » polioy along with 
relevant claiises and provisions 
thereof may be considered in deter¬ 
mining the kind of character of the 
policy, but all policy terms and con¬ 
ditions must be considered and given 
effect, and the question ■ must not be 
determined by recourse merely to ti¬ 
tle or to any one clause which if con¬ 
sidered apart from other relevant 
clauses might warrant a construc¬ 
tion contrary to that expressed by 
policy in its entirety.—^Doty v. 
American Nat. Ins. Co., 166 S.W. 2d 
862, 860 Mo. 192, reversing 160 S.W. 
2d 810, 236 Mo.App. 965—Casebolt v. 
Central Life Ins. Co., Mo.App., 180 
S.W.2d 266—^Legrand v. Central 
States Life Ins. Co. of St. Louis, 132 
S.W.2d 1105, 286 Mo.App. 323. 

A oonstrnotlon. which entirely nen^ 
trallzes one provision of a policy 
should not be adopted if the provi¬ 
sion is susceptible of another con¬ 
struction which gives effect to all Its 
provisions and is consistent with the 
general intent,—Soukop v. Employ¬ 
ers’ Liability Assur. Corporation, 
Limited, of London England, 108 S. 
W.2d 86. 841 Mo. 614, 112 AL.R 149 
—Glenn v. Missouri Ins. Co., Mo. 
App., 179 S.W.2d 644. 

No substantive clause should be 
allowed to perish, by construction un¬ 
less insurmountable obstacles pre¬ 
clude any other course.—Soukop v. 
Employers* Liability Assur. Corpora¬ 
tion, Limited, of London, England,. 
108 S.W.2d 86, 841 Mo. 614, 112 AL. 
R 149. 


Every lawful condition of the poll, 
cy must be given due weight irre¬ 
spective of its position in the policy. 
—^Knotts V. Sentinel Life Ins. Co., 67 
S.W.2d 798, 228 Mo.App. 363. 

33. CaL—^Kelly v. Great Western 
Acc. Ins. Co., 189 P. 785, 46 Cal. 
App. 747. 

Ill.—Williamson v. American Ins. 
Union, 1 N.E.2d 641^ 284 Ill.App. 
160. 

N.C.—Wooden v. .®tna Life Ins. Co., 
199 S.E. 719, 214 N.C. 496. 

N.D.—Myli V. American Life Ins. Co. 
of Des Moines, Iowa, 175 N.W. 681, 
48 N.D. 631, 11 A.L.R 1097. 

Okl.—^Benefit Ass’n of Ry. Employees 

V. Mitchell, 263 P. 662. 129 Okl. 114. 
Construction to ascertain and carry 

out intention of parties general¬ 
ly see supra § 291. 

The design, purpose, spirit, and 
reason of the entire contract and ev¬ 
ery part of its clauses must be con¬ 
sidered and given effect in order to 
give a rational and reasonable mean¬ 
ing to them consistent with the gen¬ 
eral design and object of the instru¬ 
ment—Standard Accident Ins. Co. v. 
Newman. 47 N.Y.S.2d 804. 

More weight should be given to 
the general purpose of the contract 
as indicated by all its provisions, the 
interests of the parties, and the sub¬ 
ject matter, than to the precise form 
of words in the particular clause or 
provision.—Warren v. National Sure¬ 
ty Co., 271 P. 69. 149 Wash. 878. 

34. Mo.—^iEtna Life Ins. Co. v. Kan¬ 
sas City Electric Light Co., 171 S. 

W. 680, 184 Mo.App. 718. 

Rule of strict construction against 
Insurer and liberal construction in 
favor of insured see supra § 297. 

35. U.S.—Sulzbacher v. Travelers 
Ins. Co., C.C.AMO., 137 F.2d 886— 
State Mut. Life Assur. Co. of Wor¬ 
cester V. Briscoe, C.C.AOhlo, 107 
P.2d 977—^Reynolds Metals Co. v. 
Insurance Co. of State of Penn¬ 
sylvania, D.C.Ky., 41 F.Supp. 129— 
Shapiro Bros. Factors Corporation 
V. Automobile Ins. Co. of Hartford, 
Conn., D.C.N.J.. 40 F.Supp. 1. 

Ala.—Miller v. Liberty Nat. Life 
Ins. Co., 9 So.2d 182, 248 Ala. 260, 
denying certiorari 9 So. 2d 129, 30 
Ala. App. 60S—Independent Life 
Ins. Co. V. Vann, 130 So. 520, 24 
Ala.App. 93. 

Ark.—^Importers* & Exporters* Ins. 
Co. V. Jones. 266 S.W. 286, 166 Ark. 
870. 

Cal.—^Woodman v. Pacific Indemnity 
Co., 91 P.2d 898, 33 Cal.App.2d 321. 
Mo.—Straus v. Imperial Fire Ins. 
Co., 6 S.W.2d 698, 94 Mo. 182, 4 
Am.S.R 868. 
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ited, or controlled by the other parts or clauses,3® 
a limiting clause usually being construed to apply 
solely to the provision or clause immediately pre¬ 
ceding it.®*^ 

Where not inconsistent with other parts of the 
contract,®® or incompatible with the surrounding 
facts and circumstances®® or the subject matter,^® 
every material word, term, or phrase, employed in 
the contract, as construed in connection with the en¬ 
tire contract, should be given meaning and effect if 
reasonably possible or practicable.^! However, al¬ 


though ordinarily no term, phrase, or clause can be 
disregarded or rejected in construing the policy as 
an entirety,^® the court is justified in ignoring or 
rejecting part of the language of the contract where, 
in view of the subject matter, it is meaningless, in¬ 
applicable, inconsistent, or inoperative,^® or where 
to give it effect would lead to an absurd or unrea¬ 
sonable result, defeating the manifest intention of 
the parties and the object and purpose they had in 
view when entering into the contract.^^ In case of 
repugnancy between two clauses, the first generally 


Wis.—^Tlschendorf v. Lynn Mut. Fire 
Ins. Co., 208 N.W. 917, 190 Wls. 38, 
46 A.L.R. 856. 

It Is xiot penulssi'ble to lift one 
gentenoe from remainder In policy 
and try to attach particular meaning 
to that sentence standing alone.— 
Kehoe v. Automobile Underwriters, 
D.C.Pa., 12 F.Supp. 14. 

A oonstmotlon to datezmlne 11a. 
billty Involves a consideration of all 
those essential provisions which fix, 
create, limit or enlarge liability.— 
Fisher v. American Casualty Co., 21 
S.F.2d 68, 194 Ga. 157. 

36. Or.—Clark Motor Co. v. United 
Pac. Ins. Co., 189 P.2d 670, 172 Or. 
145. 

Provlaion affeotliLg a partloxaair 
condition must be applied to modify 
provision partially covering condi¬ 
tion.—^Balyeat v. American Nat. Ins. 
Co., 265 N.W. 774, 274 Mich. 694, 

37- U.S.—^Bintoul V. Sun Life As- 
sur. Co. of Canada, C.C.AI11., 142 
F.2d 776. 

Pa.—Buntz v. General American Life 
Ins. Co., 7 A2d 93, 186 Pa.Super. 
284. 

A <*whloh” olanse usually Is used 
to describe, modify, or limit the pre¬ 
ceding subject, and Is not used to in¬ 
dicate time of event which is indi¬ 
cated by a "when” or a “while” 
clause.—^Llfe & Casualty Ins. Co. of 
Tennessee v. Kinney, Ark., 177 S.W. 
2d 768. 

38. Ky.—^Henry Clay F. Ins. Co. v. 
Crider, 229 S.W. 128, 191 Ky. 121. 

N.T.—Guarisco v. Massachusetts 

Bonding & Insurance Co., 4 N.Y.S. 
2d 788, 167 Mlsc. 875, affirmed 16 
N.Y.S.2d 208, 258 App.Dlv. 889, re¬ 
argument denied 17 N.Y.S.2d 999, 
268 App.Dlv. 965—^Alterman v. 
Home Ins. Co., 183 N.Y.S. 62, 112 
Mlsc. 445, reversed on other 
grounds 186 N.Y.S. 462, 195 App. 
Div. 151, affirmed 135 N.K. 929, 283 
N.Y. 687. 

39. Ky.—^Henry Clay F. Ins. Co. v. 
Crider, 229 S.W. 128, 191 Ky. 121. 

N.Y.—Alterman v. Home Ins. Co., 
188 N.Y.S. 62, 112 Mlsc. 446, re¬ 
versed on other grounds 186 N. 
Y.S. 462, 195 App.Dlv. 161, affirmed 
185.N.B. 929. 238 N.Y. 587. 


40. N.Y.—^Alterman v. Home Ins. 
Co., supra. 

41. U.S.—Hill V. Standard Mut. Cas¬ 
ualty Co., C.C.A.I11., 110 F.2d 1001 
—^National Fire Ins. Co. of Hart¬ 
ford, Conn., V. Elliott, C.C.A.Mo., 
7 F.2d 522, 42 A.L.R. 1121—Ponder 
V. Lamar Life Ins. Co., D.C.La., 6 
F.2d 294. 

Cal.—Sampson v. Century Indemnity 
Co., 66 P.2d 434, 8 Cal.2d 476, 109 
AL.R. 1162.' 

Ill.—Western & Southern Indemnity 
Co. V. Industrial Commission, 8 N. 
E.2d 644, 366 Ill. 240. 

Kan.—^Romesburg v. Federal Life 
Ins. Co., 76 P.2d 829, 147 Kan. 378. 
Mich.—^Hunter v. Pearl Assur. Co., 
291 N.W. 58, 292 Mich. 548—Schill 
V. Automobile Ins. Co. of Hartford, 
Conn., 287 N.W. 920, 290 Mich. 467. 
Miss.—^New York Life Ins. Co. v. 
Nessossls, 196 So. 766, 189 Miss. 
414. 

Mo.—^Baker v. Keet-Rountree Dry 
Goods Co., 2 S.W.2d 783. 318 Mo. 
969, rehearing denied 3 S.W.2d 
1003, 318 Mo. 969—State ex rel. 
Missouri State Life Ins. Co. v. Al¬ 
len, 243 S.W. 889, 295 Mo. 307. 
N.Y.—Guarisco v. Massachusetts 
Bonding & Insurance Co., 4 N.Y.S. 
2d 788, 167 Mlsc. 875, affirmed 16 
N.Y.S.2d 208, 268 App.Dlv. 889, re¬ 
argument denied 17 N.Y.S.2d 999, 

268 App.Dlv. 966—Ettlinger v. Im¬ 
porters’ & Exporters' Ins. Co. of 
New York, 246 N.Y.S. 146, 138 
Mlsc. 9, reversed on other grounds 
247 N.Y.S. 260, 138 Mlsc. 743. 

Ohio.—Barnes v. Great American In¬ 
demnity Co., 19 N.E.2d 903, 60 Ohio 
App. 114. 

Or.—^Rossler v. Union Automobile 
Ins. Co., 291 P. 498, 134 Or. 211. 

32 C.J. p 1168 note 44—1 C.J. p 416 
note 83. 

Each word mast be presTimed to 
have a purpose and be given effect. 
U.S.—^American Central Life Ins. Co. 
V. American Trust Co., C.C.A 
Tenn., 6 F.2d 71, affirming, D.C., 
American Trust Co. v. American 
Central Life Ins. Co., 6 F.2d 69, 
and certiorari denied 46 S.Ct. 20, 

269 U.S. 559, 70 LuEd. 411. 

Mass.—Wrobel v. General Accident, 
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Fire & Life Assur. Corporation, 
192 N.E. 498, 288 Mass. 206. 

A reirtrlotlve meaning will not be 
given even to an unambiguous 
phrase If by reference to the whole 
instrument such a construction 
would be unreasonable.—Gershcow 
V. Homeland Ins. Co. of America, 
Minn., 16 N.W.2d 88. 

42. La.—Hill V. National Life & 
Accident Ins. Co., App., 160 So. 
312. 

N.J.—Cramer v. John Hancock Mut. 
Life Ins. Co. of Boston, Mass., 13 
A2d 651, 18 N.J.Mlsc. 367. 

R.I.—Miller v. Metropolitan Casual¬ 
ty Ins. Co. of New York, 146 A 
412, 60 R.L 166. 

Tex.—Ocean Accident & Guarantee 
Corporation v. First Nat. Bank, 
Civ.App., 84 S.W.2d 1111, error dis¬ 
missed. 

Every clause wlU be presumed to 
have meaning and effect, and no 
clause will be rejected except as a 
last resort to remove ambiguity oth¬ 
erwise impossible of resolution.— 
Sulzbacher v. Travelers Ins. Co., C.C. 
AMo., 137 F.2d 386. 

43. Cal.—^Kelly v. Great Western 
Acc. Ins. Co., 189 P. 785, 46 Cal. 
App. 747. 

N.C.—Woodell V. ABtna Life Ins. Co.# 
199 S.E. 719, 214 N.C. 496. 

Pa.—Pennsylvania Company for In¬ 
surances on Lives and Granting 
Annuities v. Central Trust & Sav¬ 
ings Co., 99 A 910, 255 Pa. 322. 
Tex.—^Fireman’s Fund Ins. Co. v. 
Galloway, Civ.App., 281 S.W. 283. 
luapplioablc proviso of policy can¬ 
not be resorted to for purpose of 
making doubtful unambiguous clause 
to which it was appended.—^Eagle & 
Star British Dominions Ins. Co* v. 
Schllff, C.C.AN.Y., 24 F.2d 784, cer¬ 
tiorari denied Schllff v. Eagle & Star 
British Dominions Ins. Co., 49 S.Ct. 
11, 278 U.S. 605, 73 L.Ed. 532. 

44. Mo.—^Aronson v. Maryland Cas¬ 
ualty Co., 280 S.W. 724, 222 Mo. 
App. 490. 

Neb.—Bastep v. Northwestern Nat. 
Life Ins. Co., 208 N.W. 632, 114 
Neb. 505—Rathbun v. Globe In¬ 
demnity Co., 184 N.W. 903, 107 
Neb. 18, 24 AL.R. 191. 
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governs, especially where it expresses the chief 
object and purpose of the contract^® 

Specific and general terms or provisions. The 
contract, if possible, is to be construed according to 
its specific terms or provisions,and in case of 
conflict they will control general terms and provi¬ 
sions;^® but this rule is not applicable to two pro¬ 
visions equally general,^®' especially where they do 
not relate to the same subject matter.®® 

§ 299. Matters Constituting Contract in Gen¬ 
eral 

a. General rules 

b. Master policy and certificate of in¬ 

surance 


a. General Buies 

Act a general rule, other papers or documente execut- 
ed as a part of the same transaction, and accompanying 
the poiicy or Incorporated therein by reference, must be 
construed together with the poiicy as constituting the 
contract of insurance and In determining its meaning 
and effect. 

As a general rule, where a contract of insurance 
consists of a policy and other papers or documents, 
executed as a part of the same transaction, and 
accompanying the policy or incorporated therein by 
attachment or reference, they must be construed to¬ 
gether, if possible, as constituting the contract and 
in determining the meaning and effect thereof,®! 
and this rule applies even though the papers or doc¬ 
uments are not attached or referred to in terms, in 
the policy, if they in fact constitute a part of the 
insurance transaction.®2 Contracts, although sepa- 


46. Mo.—^Lemaltre v. National Cas¬ 
ualty Co.. 186 S.W. 964, 195 Mo. 
App. 699—Caine v. Physicians* In¬ 
demnity Co. of America, App., 45 
S.W.2d 904. 

Pa.—Snyder v. Groff, 8 Pa.Dlst 291. 
Tenn.—^Laurenzi v. Atlas Ins. Co., 
176 S.W. 1022. 131 Tenn. 644—Bean 
V. iEtna Ins. Co., 78 S.W. 104, 111 
Tenn. 186—Citizens’ Bank & Trust 
Co. V. Scott & Sanders, 72 S.W. 2d 
1064, 18 Tenn.App. 89. 

46. Tenn.—^Laurenzi v. Atlas Ins. 
Co., 176 S.W. 1022, 131 Tenn. 644 
—Citizens* Bank & Trust Co. v. 
Scott & Sanders, 72 S.W.2d 1064, 
18 TennA.pp. 89. 

47- N. J.—Osborn v. New Amsterdam 
Casualty Co., 168 A. 416. Ill N.J. 
Law 858. 

48. U.S.—^American Indemnity Co. v. 
Carney, D.C.Mo., 54 P.Supp. 273— 
Clark V. North River Ins. Co., D.C. 
Wash., 8 F.Supp. 394, reversed on 
other grounds, C.C.A., North River 
Ins. Co. V. Clark, 80 P.2d 202. 

111.—Sloan V. Boston Ins. Co., 186 
Ill.App. 81—Rose V. Mutual Life 
Ins. Co., 144 I11.APP. 434, affirmed 

88 N.K 204, 240 Ill. 45. 

Ind.—^Northwestern Mut. Life Ins. 
Co. V. Hazelett, 4 N.E. 682, 106 
Ind. 212, 56 Am.R. 192. 

Mo.—Southern Surety Co. v. Goltra, 
App., 9 S.W.2d 661—Lewis v. Penn 
Mut. Life Ins. Co., 3 Mo.App. 372. 
N.H.—Shelby Mut. Plate Glass & 
Casualty Co. v. Lynch, 2 A.2d 307, 

89 N.H. 610, 119 A.L.R. 874. 

Pa.—^Moore v. Lichtenberger, 26 Pa. 
Super. 268. 

Tex.—Kuntz v. Spence, Civ.App., 48 
S.W.2d 413, reversed on other 
grounds. Com.App., 67 S.W.2d 254. 
26 C.J. p 71 note 6—1 C.J. p 416 note 
35. 

Cteneral words shoxUd be xestzloted, 
when special or particular provi¬ 
sions disclose intention to that ef¬ 
fect.—^Inter-Ocean Casualty Co. v. 


Scruggs, 131 So. 549, 24 Ala.App. 
130, certiorari denied 181 So. 551, 
222 Ala. 195. 

The general terms or provlaions 
may be restraixLed according to the 
subject matter or the person to 
whom they relate.—Sawyer v. Dodge 
County Mut. Ins. Co., 87 Wls. 503. 

Part of general form of insurance 
policy not specially written to meet 
exigencies of particular situation 
must be interpreted generally.—Al¬ 
len Lubricating Co. v. Phoenix In¬ 
demnity Co., 288 P. 906, 167 Wash. 
296. 

49. La.—^Mutual Life Ins. Co. v. 
New, 51 So. 61, 125 La. 41, 136 
Am.S.R. 826, 27 L.R.A.,N.S., 481. 

50. La.—^Mutual Life Ins. Co. v. 
New, supra. 

Payment of premiums and loans 
Provisions of policy regarding 
payment of premiums, and reinstate¬ 
ment are separate and distinct from 
provisions regarding loans and 
should be construed separately.— 
State Life Ins. Co. v. Spencer. C.C. 
A.Tex., 62 F.2d 640, certiorari denied 
Spencer v. State Life Ins. Co., 53 
S.Ct. 690, 289 U.S. 746, 77 L.Ed. 1492. 
61. U.S.—.^tna Ins. Co. v. Houston 
Oil & Transport Co., C.C.A.Tex., 49 
F.2d 121, certiorari denied Hous¬ 
ton Oil & Transport Co. v. .^na 
Ins. Co., 52 S.Ct. 12, 284 U.S. 628, 
76 L.Ed. 535—Sheerer v. Manhat¬ 
tan Life Ins. Co., C.C.Ky., 20 F. 
886 . 

Ala.—Kelly v. Life Ins. Clearing Co., 
21 So. 361, 118 Ala. 463. 

Arlz.—Gill V. Manhattan Life Ins. 

Co., 96 P. 89, 11 Arlz. 232. 

Ill.—Quinlan & Tyson v. National 
Casualty Co., 86 N.B.2d 470, 311 Ill. 
App. 369—^Hoffman v. Central Sure¬ 
ty & Insurance Corporation, 17 N. 
E.2d 619, 621, 297 IlLApp. 371, cit¬ 
ing Corpus d^urls—Globe Mut L. 
Ins. Assoc. V. Meyer, 118 Ill.App. 
165. 


Mont.—Montana Auto Finance Cor¬ 
poration V. British & Federal Un¬ 
derwriters of Norwich Union Fire 
Ins. Soc., 232 P. 198, 72 Mont 69, 
36 A.L.R. 1495. 

N.T.—Callahan v. Switchmen’s Un¬ 
ion of North America, 177 N.T.S. 
361, 189 App.Dlv. 6. 

Ohio.—Jander v. Mutual Life Ins. 
Co., 16 Ohio Clr.Ct 636, 9 Ohio 
Cir.Dec. 462. 

Tenn.—^Hay v. Connecticut Mut Life 
Ins. Co., 188 S.W.2d 413, 176 Tenn. 
48, 128 A.L.B. 548. 

Wls.—Bloedow v. Nltschke, 1 N.W. 

2d 762, 289 Wls. 869. 

32 C.'J. p 1159 note 56—36 C.J. P 
1061 note 2. 

Attaching papers to policy see supra 
S§ 257-261. 

Sntrles on books of mntnal oonu 
pany made in connection with a 
particular policy constitute no part 
of the contract—Moore v, Lichten¬ 
berger, 26 Pa.Super. 268. 

5S. N.Y.—^Barna v. C^Ufford Country 
Estates, 258 N.Y.S. 671, 148 Misc. 
813. 

Agreed memorandum, signed by 
both parties, becomes part of the 
contract, even though by neglect or 
oversight it is not physically attach¬ 
ed to the policy, and insurer's rights 
are not altered by Insured’s failure 
to attach such memorandum to the 
policy, to which insured has access. 
—^Maryland Casualty Co. v. Beebe, 
C.C.A.Utah, 54 F.2d 743. 

A letter written before, or at the 
time of, the insurance contract and 
manifestly intended to be a part 
thereof must be construed together 
with the contract. 

U.S.—^Employers’ Liability Assur. 
Corporation, Limited, of London, 
England, v. Wasson, C.C.A.Ark., 
76 F.2d 749. 

Cal.—^Buxton v. International Indem¬ 
nity Co., 191 P. 84, 47 Cal.App. 683. 
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rate in form, agreed on as a part of the insurance 
transaction must be construed together for the pur¬ 
pose of determining the character of the insurance 
contract and the intention of the parties,®^ even 
though they are not executed on the same day;®^ 
but this rule does not apply where the policy and 
the other agreement are independent of each oth¬ 
er.®® A principal policy and a supplemental policy 
or agreement should, so far as possible, be con¬ 
strued together,®® especially where the supplemen¬ 
tal agreement specifically refers to the original pol- 


icy;®*^ but effect must be given to the independent 
features of each policy or agreement.®® Two pol¬ 
icies on different portions of the same subject mat¬ 
ter made at the same time, and issued by the same 
company, may be construed together, if the con¬ 
struction of each by itself would lead to an absurd 
result.®® 

The insurance contract may be construed to in¬ 
clude what is written and printed on all the pages 
of the policy,®® irrespective of the position of in¬ 
surer’s signature thereon,®^ and may also be con- 


N.T.—Barna v. ClifEord Country Es¬ 
tates. 258 N.Y.S. 671, 143 Mlsc. 813. 
42 C.J. p 808 notes 77, 78. 

A mortffasre claxuie agreed on be¬ 
tween the mortgagee and insurer's 
agent is effective, although not phys¬ 
ically attached to the policy deliver¬ 
ed to the mortgagor, where it is 
signed by the agent and recorded 
with the record of the policy in in¬ 
surer’s books.—Fidelity Phenix Fire 
Ins. Co. V. Cleveland, 156 P. 638, 57 
Okl. 237. 

Xnsnxer instizing mortgagee from 
wrongful ooBLversion of automobile 
by the mortgagor, with knowledge 
tl^t it was insuring a mortgagee 
or some kind of a lienholder, and 
with an opportunity to ascertain 
whether it was the one or the other, 
is bound by a provision of the mort¬ 
gage prohibiting the mortgagor from 
taking the automobile from the 
state, although the mortgage was not 
attached to the policy.—^Miller v. 
Manhattan Fire & Marine Ins. Co., 
290 P. 937, 76 Utah 640. . 

53. Cal.—Buxton v. International 
Indemnity Co., 191 P. 84, 47 CaL 
App. 583. 

Ill.—McDaniel v. Continental Casual¬ 
ty Co., 240 Ill.App, 636. 

Mo.—Grand Lodge of United Broth¬ 
ers of Friendship and Sisters of 
Mysterious Ten v. Massachusetts 
Bonding & Insurance Co., 26 S.W. 
2d 783, 824 Mo. 988. 

S.C.—^American Mut. Liability Ins. 
Co. V. Sloan, 2 S.E.2d 796, 190 S. 
C. 252. 

Wis.—Urwan v. Northwestern Nat. 
L. Ins. Co., 103 N.W. 1102, 126 Wis. 
349. 

Bond given to seonxe pexfonnanoe 
of oontxaot should be construed with 
contract.—Union State Bank v. 
American Surety Co., 28 S.W.2d 1038, 
334 Mo. 438. 

54. Ky.—^Levl v. National Surety 
Co., 18 S.W.2d 1001. 230 Ky. 236. 

N.M.—Bass V. Occidental Life Ins. 
Co., 142 P. 798, 19 N.M. 193. 

55. Ill.—^Noth V. Fidelity Mut. Life 
Ins. Co:, of Philadelphia, Pa., 211 
IlLApp. 94. 

Tex.—Merchants’ & Bankers’ Fire 

44 C.J.S.—76 


Underwriters v. Brooks, Civ.App., 
188 S.W. 243, error refused. 

50. Ark.—^National Heserve Life 

Ins. Co. V. Cole. 108 S.W.2d 471, 
194 Ark. 433. 

Mass.—^Adamaitls v. Metropolitan 

Life Ins. Co., 3 N.E.2d 833, 295 
Mass. 216. 

Mo.—Bonzon v. Metropolitan Life 
Ins. Co.. App., 143 S.W.2d 836. 
N.Y.—Creem v. Fidelity & Casualty 
Co., of New York, 126 N.Y.S. 656, 
141 App.Div. 493, modified on oth¬ 
er grounds 100 N.E. 454, 206 N.Y. 
733—^Blum v. Travelers Ins. Co., 14 
N.Y.S.2d 201. 

Double indemnity agreement re¬ 
ferring to. and attached to, life pol¬ 
icy and the policy to which it was 
attached, issued under one applica¬ 
tion and at same time, would be con¬ 
strued together.—^Hay v. Connecticut 
Mut Life Ins. Co., 138 S.W.2d 413, 
176 Tenn. 48. 128 A.L.R. 648. 

Fire policy and supplemental theft 
agreement ' 

N.Y.—Fantozzl v. Security Mut Fire 
Ins. Co., 289 N.Y.S. 458, 247 App. 
Div. 686. 

Special agreement annexed to policy 

A general clause as to the liability 
of insurer must be read with refer¬ 
ence to a special agreement annexed 
to the policy.—Wormser v. General 
Acc. Assur. Corp., 87 N.Y.S. 974, 94 
App.Div. 213. 

57. N.Y.—^Blum v. Travelers Ins. 
Co.. 14 N.Y.S.2d 201. 

58. Aleu—Metropolitan Life Ins. Co. 
V. Blue. 138 So. 707, 222 Ala. 665, 
79 A.L.R. 862. 

Ark.—^National Reserve Life Ins. 
• Co. V. Cole. 108 S.W.2d 471, 194 
-Ark. 433. 

Accident policy and life policy 
(1) An accident policy and a 
life policy to which it is attached 
constitute two distinct contemporan¬ 
eous contracts where contingencies 
of liability, terms, premium rates, 
and some of the conditions of each 
differ notwithstanding both policies 
will be construed together as one 
contract.—Southland Life Ins. Co. v. 
Johnston, Tex.Civ.App., 97 S.W.2d 
, 518, error refused. 
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(2) A supplemental double indem¬ 
nity policy limited to death from ac¬ 
cidental cause Issued in connection 
with life policy, and executed with 
same formalities as life policy, is a 
separate "accident policy.”—Custer v. 
Lincoln Nat. Life Ins. Co. of Fort 
Wayne, Ind., C.C.A.I11., 141 F.2d 144. 
69. Minn.—Schreiber v. German- 
Amerlcan Hall Ins. Co.. 46 N.W. 
708, 43 Minn. 367. 

60. Ala.—Inter-Ocean Casualty Co. 
V. Scruggs, 131 So. 549, 24 Ala.App. 
130, certiorari denied 131 So. 651, 
222 Ala. 195. 

La.—Grevenig v. Washington Life 
Ins. Co., 36 So. 790, 112 La. 879, 104 
Am.S.R. 474. 

Tex.—Metropolitan Life Ins. Co. v. 
Wann, Civ.App., 28 S.W.2d 196, re¬ 
versed on other grounds Wann v. 
Metropolitan Life Ins. Co., Com. 
App,, 41 S.W.2d 60—Grell v. Sam 
Houston Life Ins. Co., Civ.App., 
167 S.W. 767. 

Wis.—Timlin v. Equitable Life As¬ 
sur. Soc., 124 N.W. 263, 141 Wis. 
276. 

32 C.J. p 1169 note 59. 

’‘Provisioiui’' 

Under life policy providing that 
benefits and provisions printed or 
written "on the following pages are 
a part of this contract,” the word 
"provisions” in clause excepting 
"provisions and conditions relating 
to Disability and Double Indemnity 
Benefits” included all the terms and 
provisions of the contract, not mere¬ 
ly restrictive provisions.—Terry v. 
New York Life Ins. Co., C.C.A.MO., 
104 F.2d 498. 

61. Minn.—^Brown v. State Automo¬ 
bile Ins. Ass’n of Des Moines, 
Iowa, 12 N.W.2d 712, 216 Minn. 
329. 

Above and below slgiiatiire 

(1) In determining whether mat¬ 
ters above and those not above in¬ 
surer's signature are parts of insur¬ 
ance policy, both parts must be con¬ 
sidered together.—Brown v. State 
Automobile Ins. Ass’n of Des Moines, 
Iowa, suprcL 

<2) Where part of instrument 
above Insurer's signature contained 
"Declarations” without insurance 
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strued to include outside conditions and stipula¬ 
tions referred to in the body of the policy,and 
statements made as an inducement to the issuance 
of the policy.®^ 

Representations in prospectus or paper. Repre¬ 
sentations made in a prospectus, circular, or other 
papers issued by insurer or its agent are generally 
construed not to be a part of the contract evi¬ 
denced by a policy,®^ especially where the prospec¬ 
tus or paper, containing the representations is not 
referred to, or attached to, the policy,®® or where, 
although attached, there is no reference in either 
the policy or the paper to the other;®® or where 
the representation or illustration was made by an 
agent without proper authority therefor.®^ Howev¬ 
er, there is authority to the contrary,®® as where 
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the representation or illustration is made and at¬ 
tached to the policy as an inducement to insured to 
accept the policy, and is understood by him to be a 
part of the contract.®® 

b. Master Policy and Certificate of Insurance 

A group or martor policy of Insurance and a cer- 
tlflcate of insurance issued thereunder should be con¬ 
strued and enforced together; but, ordinarily, the master 
policy is the real contract of insurance and the certifi¬ 
cate Is merely evidence of the certificate holder's right 
to participate In the Insurance provided for by the 
master policy. 

In determining the rights of an employee hold¬ 
ing a certificate, issued under the group insurance 
plan, the provisions of the certificate and of the 
group or master policy are generally to be con¬ 
strued and enforced together.’® The group or mas- 
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clause or any Insurance agrreement, 
and declared that coverages should 
be subject to terms “of this policy 
having reference thereto/’ and print¬ 
ed policy provisions below insurer’s 
signature expressly referred to “Dec¬ 
larations/’ such printed policy pro¬ 
visions were part of policy, notwith¬ 
standing that they followed signa¬ 
ture.—^Brown v. State Automobile 
Ins. Ass’n of Des Moines, Iowa, su¬ 
pra. 

62. m.—^Tykalowlcz v. Metropolitan 
Life Ins. Co.. 249 IlLApp. 280. 

Minn.—Brown v. State Automobile 
Ins. Ass’n of Des Moines, Iowa, 
12 N.W.2d 712. 216 Minn. 329. 
Mo.—Grand Lodge of United Broth¬ 
ers of Friendship and Sisters of 
Mysterious Ten v. Massachusetts 
Bonding & Insurance Co., 26 S.W. 
2d 783, 824 Mo. 938—Swinney v. 
Connecticut Fire Ins. Co. of Hart¬ 
ford, App., 8 S.W.2d 1090. 

N.Y.—Bank of Rockville Centre 
Trust Co. V. Baldwin, 265 N.Y.S. 
343. 288 App.Div. 854. 

Va.—^Phoenix Indemnity Co. v. An¬ 
derson, 196 S.E. 629, 170 Va. 406. 
Snffioleiioy of reference 

Alleged warranties not set forth 
in fidelity bond, but appearing in 
a collateral document, must be re¬ 
ferred to in the bond with sufliclent 
clearness to indicate that the parties 
intended to make them part of bond. 
—Grand Lodge of United Brothers 
of Friendship and Sisters of Mys¬ 
terious Ten V. Massachusetts Bond¬ 
ing & Insurance Co.. 25 S.W.2d 783, 
324 Mo. 938. 

CondltioiL deolaxing oertaln survey 
to be part of policy and referring] 
to it as being on file in insurer’s 
office can have no reference to a 
survey not on file there.—Clinton v. 
Hope Ins. Co., 45 N.Y. 464, affirming 
51 Barb. 647—26 C.J. p 79 note 90. 

Statute forbidding Incorporation 
by reference to matter not indorsed 


or attached, applies to insurance con¬ 
tracts rule of estoppel applicable to 
ordinary contracts, that written con¬ 
tract containing terms and conditions 
of agreement is conclusive.—Grubiak 
V. John Hancock Mut. Life Ins. Co., 
208 N.Y.S. 279, 212 App.Div. 126. 

63. Ill.—T. Wilce Co. v. Royal In¬ 
demnity Co.. 124 N.E. 636, 289 
Ill. 383. 

Representations as grounds for 
avoiding policy generally see in¬ 
fra § 473 (4). 

Statements not made part of an 
employee’s fidelity bond are not part 
of the contract.—Grand Lodge of 
United Brothers of Friendship and 
Sisters of Mysterious Ten v. Mas¬ 
sachusetts Bonding & Insurance Co., 
25 S.W.2d 783, 324 Mo. 938. 

64. N.C.—Graham v. Mutual Life 
Ins. Co. of New York, 97 S.E. 6, 
176 N.C. 318. 

37 C.J. p 409 note 64. 

65. N.C.—Graham v. Mutual Life 
Ins. Co. of New York, supra. 
Paper containing iUnstratlons of 

how insurance options would even¬ 
tuate. not attached to policy, not 
referred to« therein, and not seen or 
ratified by any officer of insurer, but 
drawn up merely by its local solicit¬ 
ing agent, is not a part of the in¬ 
surance contract.—Graham v. Mutual 
Life Ins. Co. of New York, supra. 

66. Md.—Williams v. New York. 
Life Ins. Co., 89 A. 97, 122 Md. 
141. 

67. Mich,—^Luellen v. New York 
Life Ins. Co., 167 N.W. 960, 201 
Mich. 612, L.R.A.1918F 340. 

37 C.J. p 409 note 64 [a] (5). 

Estimate of resnlts of semlton- 
tine policy signed by Insurer’s agent, 
shown to applicant and attached to 
policy forwarded to insured, in view 
of policy limitations on agent’s au¬ 
thority, inconsistent policy provi¬ 
sions and insurer's igrnorance of pa- 
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per, is not binding on insurer, as the 
policy and application constituted 
the contract—Kaley v. Northwestern 
Mut Life Ins. Co.. 166 N.W. 266, 
102 Neb. 136. 

68. Pa.—^Turley v. John Hancock 
Mut Life Ins. Co., 173 A. 163, 815 
Pa. 245, affirming 168 A. 356, 110 
Pa.Super. 678. 

37 C.J. p 409 note 65. 

Oertifloate of group Insurance and 
insurer's pamphlet has been held to 
form an insurance contract, under 
bill averring that insured became 
member of employees’ association in 
accordance with pamphlet which de¬ 
tailed benefits of group life policy 
and of certificate gained by mem¬ 
bership and which was made part 
of bill, to which answer admitted 
that pamphlet under which beneficia¬ 
ry claimed was Issued by insurer.— 
Turley v. John Hancock Mut. Life 
Ins. Co., supra. 

Employee’s certificate as part of con¬ 
tract of group insurance see in¬ 
fra subdivision b of this section. 

69. Ky.—^Forman v. Mutual Life 
Ins. Co.. 191 S.W. 279, 173 Ky. 647. 
L.R.A.1918F 330. 

37 C.J. p 409 note 65. 

70. Ill.—^Baker v. Prudential Ins. 
Co. of America, 279 IlLApp. 5. 

Miss.—Murray v. Metropolitan Life 
Ins. Co.. 110 So. 660, 145 Miss. 
266. 

Mo.—^Adair v. General American Life 
Ins. Co., App., 124 S.W.2d 667. 

N.J.—K'oidt V. Metropolitan Life 
Ins. Co., 16 A.2d 274, 18 N.J.Misc. 
661. 

Tenn.—Smlthart v. John Hancock 
Mut Life Ins. Co.. 71 S.W.2d 1069. 
167 Tenn. 613. 

Parties to group insurance see su¬ 
pra § 238. 

BeasoiL for rule 

“The group policy and the certifi¬ 
cate are so Interdependent upon each 
other as to create a situation where 
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ter policy is an agreement between the insurance j does not preclude the insuarance from being enforced 
company and the employer’! for the benefit of in favor of the employee.’* 

third parties, the employees,’* and ordinarily con- ^he employee’s certificate, on the other hand, 
stitutes the actual contract of insurance from which ordinarily is not the contract of insurance,’® or a 
the certificate holder’s rights are determined,’® and part thereof,’* and cannot be relied on as creating 
the fact that the premiums are paid by the employer contractual rights.” It is merely a statement or 
or that the certificate depends on the master policy evidence of the certificate holder’s coverage by the 


the rights of [the insured employee] 
cannot be determined without ref¬ 
erence to the group policy."—^Adair 
V. General American Life Ins. Co., 
Mo.App.. 124 S.W.2d 667, 669. 

VOltULtary statements of employer, 
amplifying the certificate, which are 
not authorized or rectulred by stat¬ 
ute, and do not constitute a part of 
the contract, cannot be considered 
in the construction thereof.—Seavers 
V. Metropolitan Life Ins. Go., 230 N. 
Y.S. 366, 182 Misc. 719. 

71. Qa.—^Lancaster v. Travelers Ins. 
Co., 189 S.E. 79, 64 Ga.App. 718. 

Ind.->-Carpenter v. Chicago & B. I. 

R. Co.. 61 N.B. 498, 21 Ind.App. 88. 
Ky.—^Equitable Life Assur. Soc. of 
U. S. V. Hall, 69 S.W.2d 977, 263 
Ky. 460. 

Mo.—Crawford v. Metropolitan Life 
Ins. Co., App., 167' S.W.2d 916— 
Longley v. Prudential Ins. Co. of 
America, App., 161 S.W.2d 27— 
Brown v. Equitable Life Assur. 
Soc. of U. S., App., 143 S.W.2d 848 
—^Whlte V. Prudential Ins. Co. of 
America, 127 S.W.2d 98, 286 Mo. 
App. 166—Gallagher v. Simmons 
Hardware Co., 268 S.W. 16, 214 Mo. 
App. 111. 

N.D.—Magee v. Equitable Life As¬ 
sur. Soc. of the U. S., 244 N.W. 
618, 62 N.D. 614, 86 A.L.R. 1457. 

72. Ind.—Carpenter v. Chicago & E. 
I. R. Co., 61 N.E. 493, 21 Ind.App. 
88 . 

Ky.—^Equitable Life Assur. Soc. of 
U. S. V. Hall, 69 S.W.2d 977, 263 
Ky. 460. 

Mo.—^Brown v. Equitable Life Assur. 
Soc. of U. S., App., 143 S.W,2d 848 
—GteJlagher v. Simmons Hardware 
Co., 268 S.W. 16. 214 Mo.App. 111. 
N.D.—^Magee v. Equitable Life As¬ 
sur. Soc. of the U. S., 244 N.W. 
618, 62 N.D. 614, 85 A.L.R. 1467. 

73. Ind.—Carpenter v. Chicago & 
B. I. R. Co., 61 N.E. 493, 21 Ind. 
App. 88. 

Ky.—Continental Ins. Co. v. Hen¬ 
son, 181 S.W.2d 431, 297 Ky. 764 
—Equitable Life Assur. Soc. of 
U. S. V. Austin. 72 S.W.2d 716, 266 
Ky. 23. 

Mo.—Crawford v. Metropolitan Life 
Ins. Co., App., 167 S.W.2d 916— 
Longley v. Prudential Ins. Co. of 
America, App., 161 S.W.2d 27— 
Williams v. .^itna Life Ins. Co. of 
Hartford, Conn.. App., 164 S.W.2d 
426—Williams v. Sun Life Assur. 
Co. of Canada^ 148 S.W.2d 112, 236 


Mo.App. 741—White v. Prudential 
Ins. Co. of America, 127 S.W.2d 
98, 286 Mo.App. 156—^Bisen v. John 
Hancock Mut. Life Ins. Co., 91 
S.W.2d 81. 230 Mo.App. 312. 

Tex.—^Metropolitan Life Ins. Co. v. 

Greene. Civ.App., 93 S.W.2d 1241. 
W.Va—Watts v. Equitable Life As¬ 
sur. Soc. of United States, 23 S.E. 
2d 923. 126 W.Va. 209. 

FrovlsioxLs of master policy are 
part of insurance contract which 
may be invoked to ascertain the 
rights of an individual certificate 
holder. 

Mich.—^Rusanda v. .®tna Life Ins. 
Co. of Hartford. Conn.. 274 N.W. 
329. 280 Mich. 563—Rothermel v. 
JBtna Life Ins. Co., 266 N.W. 404, 
276 Mich. 425. 

Va.—^American Nat. Ins. Co. v. 
Branch. 191 S.B. 668, 168 Va. 478. 

Bolioy and apidioattons as coatraot 

(1) The entire contract has been 
held to consist, particularly when 
so provided by statute, of the group 
policy, the application therefor by 
the employer, and the applications 
of the individual employees. 

U.S.—^Dorman v. John Hancock Mut 
Life Ins. Co. of Boston, Mass., D. 
G.Cal., 25 F.Supp. 889, affirmed. C. 
C.A., John Hancock Mut Life Ina 
Co. of Boston, Mass. v. Dorman, 
108 P.2d 220. 

Kan.—^Leach v. Metropolitan Life 
Ins. Co., 261 P. 603, 124 Kan. 584, 
rehearing denied 268 P. 784, 126 
Kan. 129. 

Mich.—Chrysler Corporation v. Hard¬ 
wick. 1 N.W.2d 43, 299 Mich. 696 
—^Hawthorne v. Metropolitan Life 
Ins. Co., 280 N.W. 777, 286 Mich. 
329—Germain v. .^na Life Ins. 
Co., 280 N.W. 773, 285 Mich. 318. 
Ohio.—Thull V. Equitable Life As¬ 
sur. Soa. 178 N.B. 860, 40 Ohio 
App. 486. - 

(2) Whether an employee is enti¬ 
tled to insurance under his applica¬ 
tion is to be determined by terms of 
master group i>olicy and pertinent 
riders and wording of application 
proper, and sole effect of stamp on 
application declaring "Insurance ef¬ 
fective 30 days from date" is to ad¬ 
vise employee of construction which 
insurer or employer placed on his 
rights.—Garber v. Chrysler Corpora¬ 
tion, Ohio App., 60 N.E.2d 416. 
Application construed as part of pol¬ 
icy generally see infra S 801. 
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aeoord of employees as part of ooiu 
traot 

Where record of employees kept 
by employer excluded insured em¬ 
ployee from coverage of group pol¬ 
icy because of nonpayment of pre¬ 
miums, no recovery could be had 
against insurer, since the record 
would be deemed a part of insurance 
contract and controlling as to em¬ 
ployees within Its coverage.—^Long- 
ley V. Prudential Ins. Co. of America, 
Mo.App.. 161 S.W.2d 27. 

74. Qa.—^Liner v. Travelers Ins. Co., 
180 S.E. 388. 50 Ga.App. 648. 

By whom premiums paid generally 
see infra 9 847. 

75. Ga.—^Lancaster v. Travelers Ins. 
Co., 189 S.E. 79. 54 Ga.App. 718. 

Ky.—Continental Assur. Co. v. Hen¬ 
son. 181 S.W.2d 431, 297 Ky. 764. 
Mo.—Williams v. Sun Life Assur. Co. 
of Canada. 148 S.W.2d 112, 286 Mo. 
App. 741—^Wheeler v. Monsanto 
Chemical Works, App., 268 S.W. 
8S1. 

N.Y.—Seavers v. Metropolitan Life 
Ins. Co., 230 N.Y.S. 366, 182 Misc. 
719. 

Tex.—Wann v. Metropolitan Life Ins. 
Co., Com.App., 41 S.W.2d 60, re¬ 
versing, Civ.App., 28 S.W.2d 196. 
Va.—^American Nat. Ins. Co. v. 
Branch, 191 S.B. 668, 168 Va, 478. 
‘‘Policy of Insuranoe,” within stat¬ 
ute providing that policy shall con¬ 
tain entire contract, is group life pol¬ 
icy paid for by employer, and not 
certificate Issued to employee there¬ 
under.—^Austin V. Metropolitan Life 
Ins. Co., La.App., 142 So. 337. 

76. U.S.—^Boseman v. Connecticut 
General Life Ins. Co., Tex., 67 S.Ct. 
686, 301 U.S. 196, 81 L.Ed. 1036, 
110 A.L.R. 782. 

Ala.—^Pool V. Protective Life Ins. 
Co., 156 So. 631, 26 Ala.App. 161, 
certiorari denied 156 So. 688, 229 
Ala. 2. 

Mich.—Chrysler Corporation v. Hard¬ 
wick, 1 N.W.2d 43, 299 Mich. 696 
—^lElasmussen v. Equitable Life As¬ 
sur. Soc., of United States, 292 N. 
W. 877, 298 Mich. 482. 

Ohio.—Thull V. Equitable Life As¬ 
sur. Soc., 178 N.E. 850, 40 Ohio 
App.. 486. 

77. Mich.—Chrysler . Corporation v. 
Hardwick, 1 N.W.2d 43, 299 Mich. 
696—^Rasmussen v. Equitable Life 
Assur. Soc. of U, S., 292 N.W. 877, 
298 Mich. 482—Germain t. JEltaa. 
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master policy, and by accepting the contract he is 
bound by its terms as entered into between the con¬ 
tracting parties.*^® However, the certificate may 
be construed as a contract of insurance, or at least 
as an integral part thereof, where it is executed 
by insurer which issued the master policy,*® or 
where the master policy and the certificate refer to 
each other,*1 as where the certificate recites that 
it is subject to the provisions of the master pol¬ 
icy;** or where the master policy expressly pro¬ 
vides that the certificate shall constitute a part of 
the insurance contract.** 

Where the certificate is a part of the group policy 


contract, in case of a conflict between them the 
terms of the certificate will control as between the 
employee and insurer,*^ except where the conditions 
under which insurer is liable to insured employee 
are made to depend, by reference in the certifi¬ 
cate, on the conditions stated in the group policy.** 
Rules promulgated by the employer, concerning 
the insurance of its employees under the group in¬ 
surance plan, have been held binding on the par¬ 
ties as a part of the contract of insurance.*® 
Marine insurance certificate. A certificate of ma¬ 
rine' insurance, issued pursuant to authority there¬ 
for in the original open policy, and covering spe- 


Llfe Ins. Co.. 280 N.W. 773, 285 1 
Mich. 318. 

N.J.—^Kloidt V. Metropolitan Life 
Ins. Co., 16 A.2d 274, 18 N.J.Misc. 
661. 

78. U.S-—^Boseman v. Connecticut 
General Life Ins. Co., Tez.. 57 S. 
Ct. 686, 301 U.S. 196, 81 L.Bd. 1036. 
110 A.L.R. 732. 

Ga.—Thlsrpen v. Metropolitan Life 
Ins. Co.. 196 S.B. 591, 67 Ga.App. 
406—^Lancaster v. Travelers Ins. 
Co.. 189 S.B. 79. 64 Ga.App. 718. 
Ky.—Contlnental Assur. Co. v. Hen¬ 
son, 181 S.W.2d 431, 297 Ky. 764, 
Mo.—Crawford v. Metropolitan Life 
Ins. Co., App., 167 S.W.2d 916— 
Longley v. Prudential Ins. Co. of 
America, App., 161 S.W.2d 27— 
Brown v. Equitable Life Assur. 
Soc. of TJ. S.. App., 143 S.W.2d 343 
—White V. Prudential Ins. Co. of 
America, 127 S.W.2d 98, 236 Mo. 
App. 156—^Wheeler v. Monsanto 
Chemical Works, App.. 263 S.W. 
881—Gallagher v. Simmons Hard¬ 
ware Co.. 268 S,W. 16, 214 Mo.App. 
111 . 

N.J.—Kloldt V. Metropolitan Life 
Ins. Co., 16 A.2d 274. 18 N.J.Misc. 
661. 

N.T.—Seavers v. Metropolitan Life 
Ins. Co., 230 N.Y.S. 366. 133 Misc. 
719. 

Tez,—Wann v. Metropolitan Life 
Ins. Co., Com.App., 41 S.W.2d 50, 
Veverslng, Civ.App.. 28 S.W.2d 196. 

79. U.S.—Equitable Life Assur. Soc. 
of U. S. V. Templeton, D.C.S.C., 19 
F.Supp. 486. 

Hy.—^Equitable Life Assur. Soc. of 

U. S. V. Hall. 69 S.W.2d 977, 268 
Ky. 450. 

N.D.—^MsLgee v. Equitable Life As¬ 
sur. Soc. of the U. S., 244 N.W. 
618, 62 N.D. 614, 85 A.L.R. 1467. 

80l Ky.—Sun Life Assur. Co. of 
Canada v. Crenshaw, 91 S.W.2d 62, 
262 Ky. 691. 

Mass.—Wing v. John Hancock Mut. 
Life Ins. Co., 49 N.E.2d 905, 314 
Mass. 269. 

Tenn.—Smlthart v, John Hancock 
. Mqt Life Ins.- Co., 71 S.W.2d 1059, 
167 Tenn. 618. 


Entire contract consists, where 
certificate delivered to employee to 
certify that he is insured under 
group policy issued to employer is 
ezecuted by insurer which issued 
group policy, of the policy, applica¬ 
tion therefor, certificate given em¬ 
ployee, and all amendments and rid¬ 
ers attached to 'each.—Uptegrove v. 
Metropolitan Life Ins. Co. of New 
York, Neb., 16 N.W.2d 220 —Hemmer 

V. Metropolitan Life Ins. Co., 267 N. 

W. 163, 181 Neb. 14. 

Certifleate takes place of ordinary 
insurance policy where it is ez¬ 
ecuted by insurer, states that it is 
subject to the terms and conditions 
of the master policy, and recites 
in detail the nature of the coverage 
and the rights of the employee under 
the certifleate.—Wing v, John Han¬ 
cock Mut Life Ins. Co., 49 N.E.2d 
905, 314 Mass. 269. 

81. Ala.—^All States Life Ins. Co. v. 
Steward, 5 So.2d 784, 242 Ala. 268. 

N.J.—Woodrow v. Travelers Ins. Co., 
1 A.2d 447, 121 N.J.Law 170. 

Tez.—Connecticut General Life Ins. 
Co. V. Dugas, Civ.App., 91 S.W.2d 
767, error dismissed. 

Certifleate is part of insurance 
contract where certificate is required 
to be issued by master policy to de¬ 
termine terms and conditions of in¬ 
surer’s liability, or where the master 
policy recites that certificates should 
contain a statement as to the insur¬ 
ance protection to which employee 
is entitled, and provisions as to in¬ 
surance protection actually appear 
in the certificate.—John Hancock 
Mut. Life Ins. Co. of Boston, Mass. 
V. Dorman, C.C.A.Cal., 108 P.2d 220, 
afilrming, D.C.. Dorman v. John Han¬ 
cock Mut. Life Ins. Co. of Boston, 
Mass., 25 F.Supp. 889. 

82. Ala,—^Page v. Prudential Ins. 
Co. of America, 165 So. 388, 231 
Ala. 406. 

N.J.—Woehr v. Travelers Ins. Co. of 
Hartford. Conn., 34 A.2d 136, 134 
N.J.Eq. 38—Metropolitan Life Ins. 
Co. V. PollakofC, 198 A. 862, 123 
. N.J.Bq. 624.. 

Pa,—Turley v. John Hancock Mut 
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Life Ins. Co.. 173 A. 163, 316 Pa. 
245—Ozanlch v. Metropolitan Life 
Ins. Co., 180 A. 67, 119 Pa.Super. 
52, reargument refused and sup¬ 
plemented 180 A. 576, 119 Pa,Super. 
52. 

Tez.—Wann v. Metropolitan Life Ins. 
Co., Com.App., 41 S.W.2d 60, re¬ 
versing, Civ.App., 26 S.W.2d 196. 

83. Ala.—All States Life Ina Co. 
v. Kelso, 195 So. 460. 29 Ala,App. 
310. 

Mo.—^Elsen v. John Hancock Mut 
Life Ins. Co.. 91 S.W.2d 81. 230 Mo. 
App. 312. 

Master policy, applioatlon therefor, 
and oertlflcate as oonstitiLtiiig eau 
tire contract 

Ala.—^All States Life Ins. Co. v. Kel¬ 
so, 195 So. 460, 29 Ala.App. 310. 
Pa.—Green v. Equitable Life Assur. 
Soc.. Com.Pl., 89 Pittsb.Leg.J. 205. 
imder statute prohibiting insur¬ 
ance agreement not expressed in 
policy, certifleate issued under group 
policy has been held necessarily to 
be a part and parcel of the group 
policy.—^Equitable Life Assur. Soc. 
of IT. S. V. Templeton, D.C.S.C.. 19 F. 
Supp. 485. 

84. Ala.—^All States Life Ins. Co. v. 
Kelso, 196 So. 460. 29 Ala.App. 310. 

Mich.—^Enright v. Standard Life & 
Accident Ins. Co., 51 N.W. 928, 91 
Mich. 238. 

Policy and certifleate not conflicting 
Mo.—^Adair v. General American Life 
Ins. Co.. App.. 124 S.W.2d 667. 

85. Mo.—^Adair v. General American 
Life Ins. Co., App., 124 S.W.2d 657. 

N.D.—^Magee v. Equitable Life Assur. 
Soc. of U. S., 244 N.W. 618, 62 N. 
D. 614, 86 A.L.R. 1457. 

88. Or.—^Rhodes v. Equitable Life 
Assur. Soc. of the IT. S., 220 P. 
736, 109 Or. 586. 

As against insurer 

Book of rules prepared and dis¬ 
tributed solely by employer may not, 
as agaJnst Insurer, be treated as part 
of group insurance contract—^Equi¬ 
table .Life Assur. Soa of U. S. v. 
Eiai...69 S.W.2d 977, 253 Ky. 460. 
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cific property, may constitute an original independ¬ 
ent contract between insurer and the holder of the 
certificate but the original marine policy re¬ 
mains a part of the insurance contract,including 
all appropriate provisions of the policy not ex¬ 
cluded by the certificate,®^ and in order to consti¬ 
tute a complete insurance contract the original open 
or blanket policy and the certificate should be read 
together for purposes of interpretation or construc¬ 
tion,®® although in so far as they conflict, the cer¬ 
tificate is deemed a modification of the policy and 
controlling.® 1 

§ 300. Matter on Margin or Back of Policy, or 
on Attached Slip 

Matters printed or indorsed on the back of the policy, 


written In the margin thereof, or contained In a slip or 
rider properly attached to the policy, and referred to 
therein, should, as a general rule, be construed as a part 
of the insurance contract, and, In case of conflict, should 
control the construction of the printed portions of the 
policy. 

Conditions, provisions, and stipulations indorsed 
on the back of the policy or written in the margin 
thereof, as a general rule, constitute a part of the 
insurance contract and should be construed together 
with the rest of the policy,®® if they are suflEciently 
referred to on the face of the policy,®® but not 
where they are in no way referred to or incorporat¬ 
ed into the policy,®^ unless there is something to 


87. U.S.—JBtna Ins. Co. v. Wlllys- 
Overland, Inc., D.C.Ohio. 288 F. 
912. 

3rot IndependsiLt oontraot 

Marine Insurance certificate was 
held not independent insurance con¬ 
tract, but rather asslsrnment pro 
tanto by holder of policy of rights 
thereunder.—Hart v. Automobile Ins. 
Co. of Hartford, Conn., 246 N.Y.S. 
586. 140 Misc. 899. 

88. U.S.—New York & O. S. S. Co. 

V. Automobile Ins. Co. of Hartford, 
Conn., C.C.A,N.Y., 37 F.2d 461. 

affirming, D.C., New York & O. S. 
S. Co. V. Automobile Ins. Co., 82 
F.2d 810. 

89. U.S.—New York & O. S. S. Co. 
V. Automobile Ins. Co. of Hart¬ 
ford, Conn., supra. 

80. U.S.^St. Paul Fire & Marine 
Ins. Co. V. Pure Oil Co., D.C.N.Y., 
68 F.2d 393, reversed on other 
grounds, C.C.A., 63 F.2d 771—^New 
York & O. S. S. Co. v. Automobile 
Ins. Co. of Hartford. Conn., C.C.A. 
N.Y., 37 F.2d 461, affirming, D.C., 
New York & O. S. S. Co. v. Auto¬ 
mobile Ins. Co., 32 F.2d 310—Cura¬ 
cao Trading Co. v. Federal Ins. Co., 
D.C.N.Y.. 50 F.Supp. 441, affirmed, 
C.C.A., 187 P.2d 911—-The Velma 
Lykes, D.C.Tex., 6 F.Supp. 886— 
^tna Ins. Co. v. Wlllys-Overland, 
Inc., D.C.Ohio, 288 F. 912. 

Qa.—Llpshitz v. New Zealand Ins. 

Co., 132 S.F. 131, 34 Ga.App. 826. 
Md.—Baltimore & Carolina S. S. Co. 
of Baltimore City v. U. S. Mer¬ 
chants* & Shippers' Ins. Co., 152 A. 
491, 159 Md. 641. 

N.Y.—Brandyce v. Globe & Rutgers 
Fire Ins. Co.. 168 N.E. 832, 262 N. 
Y. 69, reversing 282 N.Y.S. 702, 
226 App.Div. 829. 

Substitiitlon. for policy 

Recital that certificate represents 
policy and references therein to lia¬ 
bility under certificate do not indi¬ 
cate intent to substitute certificate 
for marine policy.—^New York. & O. 


S. S. Co. V. Automobile Ins. Co. of 
Hartford. Conn.. C.C.A.N.Y.. 87 F.2d 
461, affirming, D.C., New York & O. 
S. S. Co. V. Automobile Ins. Co., 82 
F.2d 310. 

91. U.S.—St. Paul Fire & Marine 
Ins. Co. V. Pure Oil Co., D.C.N.Y., 
58 F.2d 898, reversed on other 
grounds, C.C.A., 63 F.2d 771. 

92. U.S.—Wheeler v. ^tna Ins. Co., 

C. C.A.N.Y., 68 P.2d 30, reversing, 

D. C., 4 F.Supp. 820. 

Ark.—Franklin Fire Ins. Co. v. Butts, 
42 S.W.2d 559, 184 Ark. 263. 

Cal.—^Votaw V. Farmers Automobile 
Inter-Insurance Exchange, 97 P. 
2d 958, 16 Cal.2d 24, 126 A.L.R. 
638, prior opinion 85 P.2d 872, pri¬ 
or opinion 76 P.2d 1174, prior opin¬ 
ion, App., 65 P.2d 924—^Narver v. 
California State Life Ins. Co., 294 
P. 393, 211 Cal. 176, 71 A.L.R. 1374 
—Burch V. Hartford Fire Ins. Co., 
259 P. 1108, 85 Cal.App. 642. 

Ill.—^Webster v. Inland Supply Co., 

5 N.B.2d 849, 287 Ill.App. 667. 

Ind.—^Hessler v. Federal Casualty Co. 

of Detroit, Mich., 129 N.B. 326, 190 
Ind. 68, 14 A.L.R. 1329. 

La.—Central Surety & Insurance 
Corporation v. Canulette Shipbuild¬ 
ing Co., App., 195 So. 114. 

Mass.—Porter v. U. S. Life Ins. Co., 
36 N.E. 678, 160 Mass. 183. 

Mo.—Smoot V. Bankers* Life Ass’n, 
120 S.W. 719, 138 Mo.App. 438. 

N.J.—Cristal v. American. Casualty 
Co., 163 A. 490, 107 N.J.Law 894. 
N.Y.—^Thompson-Starrett Co. v. 
American Mut. Liability Ins. Co., 
11 N.B.2d 905, 276 N.Y. 266, re¬ 
versing 296 N.Y.S. 792, 261 App. 
Div. 867—^Massachusetts Bonding 

6 Insurance Co. v, Rutley Const 
Co., 28.7 N.Y.S. 662, 169 Misc. 392 
—Ontra v. Automobile Ins. Co. of 
Hartford, Conn., 44 N.Y.S.2d 838— 
Cicero Const. Corporation v. U. S. 
Fire Ins. Co. of New York, 41 N. 
Y.S.2d 719. 

32 C.J. p 1159 notes 60, 61—26 C.J. p 
76 note 43. 
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Words entered on margin, prior to 
ezeontlon and delivery of policy are 
a part of the contract.—Graham v. 
Business Men*s Assur. Co. of Ameri¬ 
ca, C.C.A.Okl., 43 F.2d 678—32 C.J. ^ 
p 1159 note 64. 

AmbignoiiB notation on policy by 
Insurance company will be construed 
against insurer.—Beco v. People's 
Industrial Life Ins. Co. of Louisiana, 
119 So. 281. 9 La.App. 371. 

Construction against insurer gener¬ 
ally see supra 9 297. 

Typographical error In indoreement 
corrected 

N.H.—Merchants Mut Casualty Co. 

V. Goodall, 10 A.2d 253, 90 N.H. 
406. 

93. Cal.—Frankfort Marine Accident 
& Plate Glass Ins. Co. v. Califor¬ 
nia Artistic Metal & Wire Co., 151 
P. 176, 28 Cal.App. 74. 

Iowa.—Green v. Phoenix Ins. Co. of 
Hartford, 247 N.W. 660, 216 Iowa 
1220. 

Ky.—Fuqua Bus Line v. Pink, 160 S- 

W. 2d 646. 648, 290 Ky, 213, citing 
OorpQs Juris. 

Mo.—Taylor v. Loyal Protective Ins. 
Co.. App., 194 S.W. 1066—O'Connor 
V. Columbia Ins. Co., 152 S.W. 896, 
169 Mo.App. 150. 

N.Y.—^iCratzensteln v. Western As¬ 
sur. Co., 22 N.E. 221, 116 N.Y. 64, 

5 L.R.A. 799, reversing 63 N.Y. 
Super. 606, 1 N.Y.St 712. 

32 C.J. p 1169 note 62—26 C.J. p 76 
note 44. 

94. U.S.—Pink V. Georgia Stages, 
D.C.Ga., 35 F.Supp. 487. 

Ga.—Smyly v. Globe & Rutgers* Fire 
Ins. Co., 113 S.E. 220, 28 Ga.App. 
776, reversed on other grounds 
Globe & Rutgers Fire Ins. Co. v. 
Smyly, 117 S.E. 819, 156 Ga. 547, 
conformed to Smyly v. Globe & 
Rutgers Fire Ins. Co., 118 S.E. 766, 
80 Ga.App. 620. 

Mo.—Gibson v. State Mut Life As¬ 
sur. Co. of Worcester, Mass., 171 
S.W. 979, 184 Mo.App. 666. . 
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show that the indorsement or marginal writing is 
intended to be a part of the contract,^5 as where it 
is signed by both parties.®® The provisions of an 
indorsement should be construed as a part of the 
contract although they are not such provisions as 
are prescribed by statute for the policy in ques¬ 
tion,®*^ unless the statute also provides that no other 
or different conditions or provisions than those pre¬ 
scribed shall be indorsed on the policy.®® 

In case of inconsistency or irreconcilable con¬ 
flict, the marginal writing or indorsement will con¬ 
trol the printed portion of the policy,®® particularly 
where it is the only part of the contract relating to 
the subject matter covered thereby,^ and to the ex¬ 


tent of such conflict the marginal or indorsed pro¬ 
visions may have the effect of altering or modify¬ 
ing the insurance contract.® However, it has been 
held, that an indorsement does not control where it 
is printed on the policy,® or where the printed por¬ 
tion of the policy which conflicts with the indorse¬ 
ment is favorable to insured or where the in¬ 
dorsement expressly states that it is subject to the 
terms, limitations, and conditions of the policy.® 

Rider or attached slip. As a general rule, a law¬ 
ful slip or rider which is properly attached to a 
policy and referred to therein is a part of the con¬ 
tract and should be construed in connection with the 
other provisions of the policy,® and the entire con- 


Pa.—^Whlte V. Empire ‘State Degree 
of Honor, 47 Pa.Super. 62. 

26 O.J. p 76 note 46. 

Wliere policy covers only one page, 
stipulations printed on the back 
thereof, but not referred to in the 
policy and not signed by anyone, 
■are not binding on the parties.—^Na¬ 
tional Ben Franklin Fire Ins. Co. v. 
Brown, Tex.Civ.App., 253 S.W. 632. 

Where statute reanires conditions 
to be stated in body of policy, a 
mere general reference in the body 
to terms and conditions “hereto an¬ 
nexed. which are hereby made a 
part of the policy,*' is not sufficient 
to incorporate conditions printed on 
the back.—Mullaney v. National Fire 
& Marine Ins. Co., 118 Mass. 398— 
Eastern B. Co. v. Belief Fire Ins. Co.. 
98 Mass. 420. 

95. Pa.—White v. Empire State De¬ 
gree of Honor, 47 Pa.Super, 62. 
Advisory indorsement as not part of 
contract 

Statement on back of life policy 
that it is not necessary to employ 
an attorney or any other person to 
collect insurance under the policy, 
or to secure any of the benefits It 
provides, is no part of the Insurance 
contract.—Bozich v. Metropolitan 
Life Ins. Co.. 127 P.2d 499. 155 Kan. 
573. 

96L U.S.—^Pink v. Georgia Stages, 
D.C.Ga.. 35 F.Supp. 437. 

97. N.T.—Cicero Const Corporation 
V. U.. S. Fire Ins. Co. of New York, 
41 N.Y.S.2d 719. 

98. Wis.—^Wojtzak v. Hartland 
Farmers* Mut. Fire Ins. Co., 227 
N.W. 266, 200 Wis. 118. 

99. U.S.—.£!tna Ins. Co. v. Houston 
Oil & Transport Co., C.C.A.Tex., 
49 F.2d 121, certiorari denied 
Houston Oil & Transport Co. v. 
MtJis. Ins. Co., 52 S.Ct 12, 284 U. 
S. 628, 76 KEd. 535—^Hugg v. Au¬ 
gusta Ins. & Banking Co., C.C.Md., 

' 12 F.Cas.No.6,838, Taney 159. 
CaL—^Fageol Truck & Coach Co. v. 
Pacific Indemnity Co., 117 P.2d 661, 


18 Cal.2d 731, prior opinion, App., 
110 P.2d 1085. 

Ill.—^Hoffman v. Central Surety & 
Insurance Corporation, 17 N.E.2d 
619, 297 Ill.App. 371. 

La.—^Howes v. Union Ins. Co., 16 La. 
Ann. 235—Smooth v. Metropolitan 
Life Ins. Co., App., 157 So. 298. 
Mo.—^Moore v. Perpetual Ins. Co., 16 
Mo. 98. 

N.Y.—Swinnerton v. Columbian Ins. 
Co., 37 N.Y. 174. 93 Am.D. 660, re¬ 
versing 22 N.Y.Super. 361—Massa¬ 
chusetts Bonding & Insurance Co. 
V. Butley Const Co., 287 N.Y.S. 
662, 159 Misc. 392. 

Wash.—Beynolds v. Pacific Marine 
Ins. Co., 178 P. 811, 105 Wash. 666. 
Stamped Isdorsemeut on life pol¬ 
icy controls where it is in conflict 
with other provisions of policy.— 
Givens v. .^tna Life Ins. Co. of 
Hartford, Conn., Mo.App., 69 S.W.2d 
761. 

Any ambiguity in language of poli¬ 
cy and a typewritten Indorsement 
must be resolved in favor of lan¬ 
guage of Indorsement.—San-Nap-Pak 
Mfg. Co. V. Firemen’s Ins. Co. of 
Newark, N. J., 47 N.Y.S.2d 642. 

1. Mo.—O'Connor v. Columbia Ins. 
Co., 162 g.W. 396, 169 Mo.App. 160. 

8. IlL—^Hoffman v. Central Surety 
& Insurance Corporation, 17 N.E. 
2d 619, 297 IlLApp. 871. 

La.—Smooth v. Metropolitan Life 
Ins. Co., App., 167 So. 298. 

Mo.—Givens v. .®tna Life Ins. Co. 
of Hartford, Conn., App., 59 S.W. 
2d 761. 

N.Y.—^Massachusetts Bonding & In¬ 
surance Co. V. Butley Const Co., 
287 N.Y.S. 662, 169 Misc. 892. 

Wis.—^Hagenah v. Lumbermen’s Mut 
Casualty Co., 6 N.W.2d 760, 241 
Wis. 226. 

Modification of policy generally see 
supra §§ 281, 282. 
policy remains in fall force 
effect except as altered by words of 
indorsement.—^Thompson-Starrett Co. 
V. American Mut. Liability Ins. Co., 
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11 N.E.2d 905. 276 N.Y. 266, revers¬ 
ing 296 N.Y.S. 792, 261 App.Div. 367. 

3. Ark.—^American Indemnity Co. v. 
Hood. 36 SW.2d 853, 183 Ark. 266. 

Of edual dignity 

As regards construction, insuring 
clause and indorsement limiting pro¬ 
tection, being printed forms with 
filled in blank spaces, are of equal 
dignity.—^American Indemnity Co. v. 
Hood, supra. 

Printed indorsement as oonstmctlon 
by insurer 

Even though a statement in large, 
bold, black type, on back and at top 
of page immediately preceding the 
contract, is not considered a part of 
the contract, it may represent a con¬ 
struction which insurer Itself has 
placed on the contract.—^Walker v. 
Commercial Casualty Ins. Co., 4 S. 
E.2d 248, 191 S.C. 187. 

4. Ark.—^American Indemnity Co. v. 
Hood. 35 S.W.2d 368, 183 Ark. 266. 

Construction in favor of Insured gen¬ 
erally see supra § 297. 

5. N.Y.—Thompson-Starrett Co. v. 
American Mut. Liability Ins. Co., 

11 N.E.2d 906, 276 N.Y. 266, re¬ 
versing 296 N.Y.S. 792, 251 App. 
Dlv. 367. 

& U.S.—^Bice Oil Co. v. Atlas Assur. 
Co., C.C.A.Mont., 102 F.2d 661— 
Carpenter v. Continental Casualty 
Co., C.C.A.S.D., 95 F.2d 634— Mtna. 
Ins. Co. V. Houston Oil & Trans¬ 
port Co., C.C.A.Tex., 49 F.2d 121, 
certiorari denied Houston Oil & 
Transport Co. v. .SJtna Ins. Co., 
'62 S.Ct 12, 284 U.S. 628, 76 L.Bd. 
585—^Houston Oil & Transport Co. 
V. .aJtna Ins. Co., D.C.Tex., 36 P. 
2d 69—Landry v. Mutual Life Ins. 
Co. of New York, D.C.La., 64 F. 
Supp. 366—^McPherrin v. Hartford 
Fire Ins. Co., D.C.Cal., 44 F.Supp. 
674—Crew-Levlck Co. v. British & 
Foreign Marine Ins. Co. of Liver¬ 
pool, Pa,, 103 F. 48, 43 C.C.A, 107, 
certiorari denied 21 S.Ct 918, 179 
U.S. 685, 45 L.Ed. 886. 

Ala,—McCord v. Travelers ln«- Co., 

12 So.2d 418. 
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tract should be harmonized therewith if possible.*^ 
Notwithstanding the attaching of a rider, provisions 
in the body of the policy are still parts of the con- 
tract* and are not superseded, waived, limited, or 


modified by the provisions of the rider,^ except to the 
extent that it is expressly stated in the rider that the 
provisions thereof are substituted for those appear¬ 
ing in the body of the policy,^® or that the provi- 


Ark.—^Franklin Fire Ins. Co. v. Butts, 
42 S.W.2d 659, 184 Ark. 263—-Amer¬ 
ican Indemnity Go. v. Hood, 35 S. 
W.2d 353, 354, 183 Ark. 266, citing 
Coxpiui Jnxls. 

Cal.—^Narver v. California State Life 
Ins. Co., 294 P. 898, 71 A.L.R. 1874 
—^Rufflno V. Queen Ins. Co. of 
America, 38 P.2d 26, 138 Cal.App. 
528, amended 33 P.2d 883, 138 Cal. 
App. 628—Swift V. Zurich General 
Accident & Liability Ins. Co., 297 
P. 678, 679, 112 Cal.App. 709, citing 
Corpus Jorls—^Burch v. Hartford 
Fire Ins. Co., 259 P. 1108, 85 Cal. 
App. 542. 

Ill.—Old Colony Life Ins. Co. v. 

Hickman. 146 N.E. 132, 315 Ill. 804. 
Iowa.—^Hawkeye Clay Works v. 

Globe & Hutgers Fire Ins. Co., 211 
N.W. 860, 202 Iowa 1270. 

Ky.—^Equitable Life Assur. Soc. of 
U. S. V. Austin, 72 S.W.2d 716, 266 
Ky. 23. 

La.—Corporation of Roman Catholic 
Church of Eunice v. Royal Ins. Co.. 
104 So. 388, 168 La. 601—New Am¬ 
sterdam Casualty Co. v. White- 
head Motor Co., App., 170 So. 665. 
N.Y.—^Berkshire Life Ins. Co. v. 
Welnlg, 47 N.B.2d 418. 290 N.Y. 6, 
affirming 36 N.Y.S.2d 427. 264 App. 
Div. 917, affirming 32 N.Y.S.2d 837, 
177 Mlsc. 1064, leave to appeal de¬ 
nied 37 N.Y.S.2d 429, 266 App. 
Piv. 803—^Davem v. American Mut. 
Liability Ins. Co., 160 N.E. 129, 
241 N.Y. 318, 43 A.L.R. 522, af¬ 
firming 209 N.Y.S. 818, 214 App. 
Div. 764—^Hukle v. Great American 
Ins. Co., 246 N.Y.S. 240, 230 App. 
Piv. 477—Massachusetts Bonding 
& Insurance Co. v. Rutley Const. 
Co., 287 N.Y.S. 662. 169 Mlsc. 392. 
Ohio.—^Union Ins. Soc. of Canton v. 

Pe Salvo, 17 Ohio App. 477. 

T?ex.—Goddard v. East Texas Fire 
Ins. Co., 1 S.W. 906, 67 Tex. 69, 60 
Am.R. 1. 

"Wash.—^L. J. Dowell, Inc. v. United 
Pacific Casualty Ins. Co., 72 P.2d 
296, 191 Wash. 666—Miller v. 

Penn Mut. Life Ins. Co., of Phil¬ 
adelphia. 64 P.2d 1060, 189 Wash. 
269. 

Wis.—Park Palls State Bank v. Fi¬ 
delity & Deposit Co. of Maryland, 
240 N.W. 164, 206 Wls. 418. 

16 C.J. p 1366 note 26—26 C.J. p 76 
note 49, p 77 note 62—32 C.J. p 
1169 note 71. 

‘Tltl# tninranoe policy and annexed 
survey 

Where a title Insurance policy pro- 
-vided that the title Intended to be 
insured was that of the land on 
which a building stood, as shown by 
jsn annexed survey, such provision 


made the survey a part of the con¬ 
tract.—^Broadway Realty Co. v. Law¬ 
yers’ Title Ins. & Trust Co., 167 N. 
Y.S. 1088, 171 App.Dlv. 792. reversing 
164 N.Y.S. 1024, 91 Misc. 137. 

Conflsoation coverage danse or 
rider, in a policy of automobile in¬ 
surance, will be construed with ref¬ 
erence to the entire contract of in¬ 
surance, and the fact that the confis¬ 
cation bond and the policy to which 
it is attached are executed by differ¬ 
ent companies will not prevent such 
construction where the confiscation 
bond refers to the policy for the de¬ 
scription of the automobile insured 
and for specified conditions of liabil¬ 
ity and both are a part of the same 
instrument and were executed con¬ 
temporaneously as one transaction. 
—^Montana Auto Finance Corp. v. 
British & Federal Fire Underwriters, 
232 P. 198, 72 Mont. 69. 86 A.L.R. 
1495. 

TDtLBlgiLad xldexs pasted to face of 
policy, contemporaneous with execu¬ 
tion of policy, and attached to pol¬ 
icy at time of delivery to insured, 
and providing that riders were at¬ 
tached to, and formed part of, policy, 
become part of policy, notwithstand¬ 
ing provision in policy that indorse¬ 
ments must be signed by insurer, 
since such provision applies only to 
alterations and written Indorsements 
after delivery of policy to insured, 
and signing of policy is a signing 
of all riders properly attached to 
policy at time of signing.—^Automo¬ 
bile Underwriters v. Camp, 27 N.E. 2d 
370, 217 Ind. 328, 128 A.L.R. 1024, 
rehearing denied 28 N.E.2d 68, 217 
Ind. 328, 128 A.L.R. 1024. 

7- Arlz.—^Pennsylvania Fire Ins. Co. 

V. Johnson, 237 P. 634, 28 Ariz. 448. 
Ark.—^American Indemnity Co. v. 
Hood, 35 S.W.2d 353, 364, 183 Ark. 
266, citing Corpus Juris. 

Cal.—^Firkins v. Zurich General Ac¬ 
cident ds Liability Ins. Co., 296 P. 
1061, 1062, 111 CaLApp. 666, cit¬ 
ing Corpus Juris. 

N.Y.—^Atlantic Basin Iron Works v. 
American Ins. Co., 226 N.Y.S. 676, 
222 App.Dlv. 608, reversing 219 N. 
Y.S. 84, 128 Misc. 610, and reversed 
on other grounds 166 N.E. 463, 250 
N.Y. 822. 

Pa.—Schuylkill Transp. Co. v. Lon¬ 
don Guarantee & Accident Co., 181 
A. 701, 286 Pa. 91, 

26 C.J. p 77 note 60. 

Blder not separate ooutraot 

Indorsement or rider on life pol¬ 
icy, relating to short-term premium 
until beginning of first policy year, 
is not a policy separate f^om main 
policy.—^Narver v. California State 
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Life Ins. Co.. 294 P. 393, 211 Cal. 
176, 71 A.L.R. 1874. 

8. Mo.—Rowland v. Missouri State 
Life Ins. Co., App., 48 S.W.2d 81, 
84, citing Ctorpus Juris. 

N.C.—^Lancaster v. Southern Ins. Co., 
69 S.E. 214, 153 N.C. 286, 138 Am. 
S.R. 666. 

Wash.—^Miller v. Penn Mut. Life 
Ins. Co. of Philadelphia, 64 P.2d 
1060, 1064, 189 Wash. 269, citing 
Corpus Juris. 

9. U.S.—Shamrock Towing Co. v. 
American Ins. Co., C.C.A.N.Y., 9 
P.2d 67—Globe Indemnity Co. v. 
Liberty Mut. Ins. Co., D.C.Pa., 46 
F.Supp. 9—^^tna Ins. Co. v. Sacra- 
mento-Stockton SS. Co., C.C.A.Cal., 
273 F. 66—^American Credit Indem¬ 
nity Co. of New York v. Henry A. 
Hltner’s Sons Co., Pa., 228 F. 654, 
143 C.C.A. 176. 

Ark.—Graysonla, N. & A. R. Co. v. 
Newberger Cotton Co., 282 S.W. 
975, 170 Ark. 1039. 

Tex.—Joseph Weaver & Son v. Home 
Life & Accident Co., Civ.App., 221 
S.W. 299. 

Short-rate oaneellatioii clause not 
xuodlfled 

A rider appended to a policy of 
workmen’s compensation insurance 
issued to an employer was held not 
to have modified the short-rate can¬ 
cellation clause which had been duly 
approved by the commissioner of 
banking and insurance, and hence, 
where the policy was canceled beforei 
expiration of the period it had to 
run, the premium must be computed 
according to the short-rate cancella¬ 
tion clause.—Joseph Weaver & Son 
V. Home Life & Accident Co., supra. 

10. U.S.—Globe Indemnity Co. v. 

Liberty Mut. Ins. Co., C.C.A.Pa», 
138 F.2d 180, affirming, D.C., 46 
F.Supp. 9—Conners Marine Co. v. 
Northwestern Fire & Marine Ins. 
Co., C.C.A.N.Y., 88 F.2d 687, af¬ 
firming, D.C., 16 F.Supp. 626— 

Shamrock Towing Co. v. Automo¬ 
bile Ins. Co. of Hartford, Conn., D. 
C.N.Y., 17 P.2d 668—Shamrock 

Towing Co. V. American Ins. Co., 
C.C.A.N.Y., 9 F.2d 67. 

Cal.—Swift V. Zurich General Acci¬ 
dent & Liability Ins. Co., 297 P. 
578, 679, 112 Cal.App. 709, citing 
Corpus Juris. 

Iowa.—^Hawkeye Clay Works v. 
Globe & Rutgers Fire Ins. Co., 211 
N.W. 860, 202 Iowa 1270. 

N.Y.—^Massachusetts Bonding & In¬ 
surance Co. V. Rutley Const. Co., 
287 N.Y.S. 662, 666, 169 Misc. 892, 
citing Corpus Juris. 

32 C.J. p 1160 note 74. 
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s'ions of the rider have the effect of creating a new 
and different contract from that of the original pol¬ 
icy and except where the provisions in the policy 
proper and those in the rider are in conflict, in 
which case the latter control in construing the con¬ 
tract, especially where the provisions of the rider 
are the more specific.^s The last of several riders 
controls the preceding ones.^^ A rider indorsed on 
a standard form of policy prevails over conflicting 


provisions in the policy,unless the rider contains 
provisions contrary to the statutory standard 
foim.!® A rider so limited as to apply only to one 
or more clauses or provisions, has no effect on the 
remaining clauses or provisions. 

A slip of paper does not become a part of a con¬ 
tract of insurance merely by being pinned, pasted, 
or otherwise fastened or attached to the policy with- 


11, Ariz.—^Pennsylvania Fire Ins. 
Co. V. Johnson, 237 P. 684, 28 Axiz. 
448. 

SmhdzslomeiLt indorsemaiit or rid¬ 
er, in so far as it is not by refer¬ 
ence predicated on the statements or 
provisions contained in the policy 
to which it is attached, is a new 
and distinct contract of insurance 
between insured named in the rider 
and the Insurance company. 

Ariz.—^Pennsylvania Fire Ins. Co. v. 

Johnson, 287 P. 634, 28 Ariz. 448. 
Or.—^American Cent. Ins. Co. v. Wel¬ 
ler, 212 P. 803, 106 Or. 494. 

Tex.—Milwaukee Mechanics’ Ins. Co. 
V. Weathered, Civ.App., 234 S.W. 
668 . 

12. U.S.—Globe Indemnity Co. v. 
Liberty Mut. Ins. Co., C.C.A.Pa., 
138 F.2d 180. affirming, D.C.. 45 
F.Supp. 9—Tarleton v. De Veuve, 
C.C.A.Cal., 113 P.2d 290, 132 A.L.R, 
343, certiorari denied De Veuve v. 
Tarleton. 61 S.Ct. 710. 812 U.S. 691, 
85 L.Ed. 1127—Independence In¬ 
demnity Co, v. W. J. Jones & Son, 

C. C.A.Or., 64 P.2d 312—.®tna Ins. 
Co. v. Houston Oil & Transport 
Co., C.C.A.Tex.. 49 F.2d 121, cer¬ 
tiorari denied Houston Oil & 
Transport Co. v. .^tna Ins. Co., 
52 S.Ct. 12, 284 U.S. 628, 76 L.Ed. 
586—Wagner Electric Corporation 
V. Ocean Accident & Guarantee 
Corporation, Limited, of London, 
England. aC.A.Mo.. 86 F.2d 186— 
Marine Equipment Corporation v. 
Automobile Ins. Co. of Hartford, 
Conn., D.aNT., 24 P.2d 600—Mc- 
Pherrln v. Hartford Fire Ins. Co., 

D. C.Cal., 44 F.Supp. 674—^^tna 
Ins. Co. V. Sacramento-Stockton S. 
S. Co., C.C.A.Cal., 278 P. 66. 

Ark.—^American Indemnity Co. v. 
Hood, 35 S.W.2d 363, 864, 183 Ark. 
266, citing Corpus Jarls. 

Cal.—^Fageol Truck & Coach Co. v. 
Pacific Indemnity Co., 117 P.2d 661, 
664, 18 Cal.2d 731, citing Gozpiis 
JTnxis, prior opinion, App., 110 P. 
2d 1085—^National Automobile Ins. 
Co. V. Industrial Accident Commis¬ 
sion of California, 82 P.2d 356, 
220 Cal. 642—^Maryland Casualty 
Co. V. State Industrial Accident 
Commission, 287 P. 468, 209 Cal. 
394—O’Neill v. Caledonian Ins. Co., 
136 P. 1121, 166 Cal. 310. 

Del.—^Keil Motor Co. v. Royal Ins. 


Co., Limited, of Liverpool, Eng¬ 
land, 171 A. 201, 6 W.W.Harr. 24. 
Ill.—Morris v. Central West Casual¬ 
ty Co., 183 N.E. 695, 851 Ill. 40, 
reversing 266 Ill.App. 205—^Hoff¬ 
man V. Central Surety & Insurance 
Corporation, 17 N.B.2d 619, 297 Ill. 
App. 371—Morris v. Rhode Island 
Ins. Co., 181 IlLApp. 600—German 
Ins. Co. V. Churchill, 26 Ill.App. 
206. 

Ky.—^Equitable Life Assur. Soc. of 
U. S. V. Green. 83 S.W.2d 478, 269 
Ky. 773. 

La.—Le Blanc v. New Amsterdam 
Casualty Co., 13 So.2d 245. 202 La. 
867, affirming, App., 8 So.2d 83— 
Corporation of Roman Catholic 
Church of Eunice v. Royal Ins. Co., 
104 So. 388, 158 La. 601. 

Mo.—Rabok Mfg. Co. v. Scottish Un¬ 
ion & National Ins. Co. of Edin¬ 
burg, Scotland, App., 236 S.W. 918. 
N.Y.—^Massachusetts Bonding & In¬ 
surance Co. y. Rutley Const. Co., 
287 N.Y.S. 662, 666, 159 Mlsc. 392, 
citing Corpus Juris. 

Pa,—Stallani v. Belt Automobile In¬ 
demnity Ass’n, 85 Pa.Super, 224— 
Lambert v. Security Mut. Fire Ins. 
Co., 58 Pa,Super. 624. 

Tex.—^Drane v. Jefferson Standard 
Life Ins. Co., 161 S.W.2d 1067, 
139 Tex. 101, modifying, Civ.App., 
146 S.W.2d 626. 

Wash.—L. J. Dowell, Inc, v. United 
Pacific Casualty Ins. Co.. 73 P.2d 
296, 191 Wash. 666—Miller v. Penn 
Mut Life Ins. Co. of Philadelphia, 
64 P.2d 1050, 1054, 189 Wash. 269, 
citing Corpus Juris. 

26 C.J. p 77 note 51—38 C.J. p 1026 
note 10. 

Beasou for rule 

’’Additions to a policy by a rider 
are usually for the purpose of mod¬ 
ifying the general terms of a pol¬ 
icy, and, therefore, being specific, 
control the more general terms of 
the policy.”—^North River Ins. Co. 
v. Clark. C.C.A,WaBh., 80 F.2d 202, 
204, reversing, D.C., Clark v. North 
River Ins. Co., 8 F.Supp. 894. 

Bider is presumed to express paru 
tles’ exact agreement, although it 
controls the policy in so far as it 
enlarges, modifies, or restricts terms 
thereof, since it is a special state¬ 
ment relating to subject involved.— 
Morris v. American Liability & 
Surety Co.. 185 A. 201, 322 Pa, 91. 
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13. Tex.—^Drane v. Jefferson Stand¬ 
ard Life Ins. Co., 161 S.W.2d 1067, 
139 Tex. 101, modifying, Clv.App., 
146 S.W.2d 526. 

Where rider is attached to printed 
form of general use and is Intended 
to apply more specifically to the con¬ 
dition of the parties named in the 
policy, the rider has a predominating 
Infiuence in determining the meaning 
and Intent of the policy.—Rice Oil 
Co. V. Atlas Assur. Co., C.C.A.Mont.. 
102 F.2d 561. 

14. La.—^Farr v. Pacific Mut. Life 
Ins. Co., 200 So. 866, 197 La. 111. 

Where three riders are attached to 
life policy, beneficiary of which was 
changed by Indorsement on policy, 
last Indorsement on policy and last 
rider attached thereto govern in in¬ 
terpretation of contract, since spe¬ 
cific matter controls general mat¬ 
ter and rider would not have been 
attached to the policy if not for the 
purpose of specification.—Farr v. Pa¬ 
cific Mut. Life Ins. Co., supra. 

15. Okl.—Springfield Fire & Marine 
Ins. Co. V. Dickey, 174 P. 236, 73 
Okl. 67. 

101 Ariz.—Scottish Union & Nation¬ 
al Ins. Co. V. Phoenix Title & Trust 
Co., 235 P. 137, 28 Ariz. 22. 

Permit for uoncontemplated use 
of building attached to a fire insur¬ 
ance policy is no part of standard 
form and is to be construed liberal¬ 
ly in favor of insured.—Pritchett v. 
Herman Farmers’ Mut. Ins. Co. of 
Dodge County, 230 N.W, 706, 201 
Wis. 621. 

17. U.S.—Globe Indemnity Co. v. 
Liberty Mut. Ins. Co., D.C.Fa., 45 
F.Supp. 9, affirmed, C.C.A., 138 F. 
2d 180. 

Miss.—tJontinental Casualty Co. v. 

Hall, 80 So. 335, 118 Miss. 871. 
Pa.—^Morris v. American Liability & 
Surety Co., 186 A. 201, 322 Pa. 91. 

Bider purportlug to modify par- 
tioular Clause of policy, should be 
confined to such clause, and not be 
regarded as applicable to other pro¬ 
visions of policy.—Globe Indemnity 
Co. V. Liberty Mut Ins. Co., D.C.Pa., 
45 F.Supp. 9, affirmed, C.C.A., 138 F. 
2d 180. 
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out any reference thereto in the body of the pol- 
icy,i8 or merely because it is inclosed in the same en¬ 
velope in which the policy is sent to insured and, 
moreover, a rider cannot be considered as a part of 
the contract under a statutory provision that the 
policy and indorsed or attached copy of the appli¬ 
cation shall constitute the entire contract^O How¬ 
ever, a rider may be considered as a part of the 
contract although it is not actually attached to the 
policy, if the failure to attach it is due to the fault 
of insurer,2l or if the rider recites that it is so 
attached and the parties have so considered it.22 

§ 301. Application or Other Documents as 
Part of Policy 
a. In general 


b. Applicatioii and related matter incor¬ 
porated 

a. In General 

A duJy constituted application which ooinpllee with 
statutory requirements therefor Is usually construed as a 
part of the insurance contract, In connection with other 
parts of the policy, where they are executed as parts 
of one transaction or where there otherwise is a manifest 
Intention to make the application a part of the policy. 

An application which has been accepted, as con¬ 
sidered supra § 232, and which complies with the 
statutory requirements with regard to its being at¬ 
tached to the policy, as considered supra § 258, is a 
part of the contract of insurance,23 and is to be 
read and construed in connection with the policy 
and other papers, if any, constituting the contract,^4 


18. Md.—•Williams v. New Torit 
Life Ins. Co.. 89 A. 97. 122 2fdL 
141. 

Tex.—Goddard v. Bast Texas Fire 
Ins. Co., 1 S.W. 906, 67 Tex. 69, 60 
Am.Il. 1—Co-operative Ins. Ass'n 
of San Angrelo v. Ray, Clv.App., 
138 S.W. 1122. 

19. Tex.—^Mercliants* v. Bankers' 
Fire Underwriters v. Brooks, Civ.! 
App.. 188 S.W. 243. 

50. Okl.—^Barnett v. Merchants* 
Life Ins. Co. of Des Moines. Iowa, 
208 P. 271, 87 Okl. 42. 

Statutes relating to attaching of rid¬ 
ers see supra S 260. 
jLgreeBiait to attach rides as tn- 
vaUd 

Under a statute providing “that 
the policy, together with the applica¬ 
tion therefor, a copy of which ap¬ 
plication shall be indorsed upon or 
attached to the policy and made a 
part thereof, shall constitute the en¬ 
tire contract between the parties," 
an agreement to modify or restrict 
the policy's terms by attaching a 
rider violates the statute, and is 
void.—^Barnett v. Merchants' Life 
Ins. Co. of Des Moines, Iowa, supra. 

51. N.J.—^Klaas v. Boston Ins. Co., 
148 A 816, 103 N.J.Eq. 621, affirm¬ 
ed Klass V. Boston Ins. Co., 146 
A 916, 104 N.J.Eq. 492. 

SS. Mo.—^Rlce V. Provident Life & 
Accident Ins. Co.. 102 S.W,2d 147. 
281 Mo.App. 560. 

S8. U.S.—^New York Life Ins. Co. V.' 
McCreary, C.C.ANeb.. 60 F.2d 865 
—Graham v. Business Men's As- 
sur. Co. of America, C.C.AOkl., 48 
F.2d 673. 

Ala.—First Nat. Life Ins. Co. of 
America v. Maxey, 146 So. 689, 25 
Ala-App. 289. 

Cal.—Boyer v. U. S. Fidelity & Guar¬ 
anty Co., 274 P. 67, 206 Cal. 273. 
Ill.—Stramaglia v. Conservative Life 
Ins. Co. of Wheeling, W.Va., 48 N. | 
B.2d 719, 319 Ill.App. 20^olby v. 


Great American Casualty Co., 256 
IlLApp. 197. 

Kan.—^Liberty Life Ins. Co. v. Guth¬ 
rie, 84 P.2d 891. 148 Kan. 907. 
Mass.—^Moore v. Northwestern Mut. 
Life Ins. Co.. 78 N.E. 488, 192 
Mass. 468, 7 Ann.Cas. 666. 

Mich.—^Hall V. Equitable Life Assur. 
Soc. of U. S.. 296 N.W. 204. 296 
Mich. 404—^Employers* Liability 
Assur. Corp. v. Grand Rapids 
Bridge Co., 102 N.W. 975, 139 Mich. 
861. 

Mo.—^Howard v, Mtna. Life Ins. Co., 
164 S.W.2d 860. 850 Mo. 17—Nielsen 
V. American Union Life Ins. Co., 
166 S.W,2d 616, 236 Mo.App. 837— 
Fowler v. Missouri Mut, Ass'n. 
App., 86 S.W.2d 946—^MeLssachu- 
setts Bonding & Insurance Co. v. 
Slmonds-Shlelds-Lonsdale Grain 
Co., 49 S.W.2d 646, 226 Mo.App. 
1071. 

Neb.—Bhlera v. Farmers Mut Ins. 
Co. of Thayer County, 264 N.W. 
884, 180 Neb. 368—Jensen v. Lin¬ 
coln Hail Ins. Co., 249 N.W. 94, 126 
Neb. 87. 

N.T.—^Axelroad v. Metropolitan Life 
Ins. Co.. 196 N.E. 888, 267 N.Y. 
437, affirming 275 N.Y.S. 268, 242 
App.Dlv. 400—^Klamie v. Equitable 
Life Assur. Soc. of U. S.. 44 N.Y.S. 
2d 610, 267 App.Dlv. 87—^Nagor v. 
New York Life Ins. Co., 26 N.Y.S. 
2d 778. 

N.D.—Godfrey v. North Dakota 
Farmers' Mut Tornado & Cy¬ 
clone Co., 248 N.W. 627, 63 N.D. 
418. 

Tenn.—Stanford v. Provident Life 
& Accident Ins. Co., 20 S.W.2d 
1048, 169 Tenn. 556—^Metropolitan 
Life Ins. Co. v. McGowan, 2 Tenn. 
App. 841. 

Tex.—Provident Ins. Co. v. Bagby, 
Clv.App,. 167 S.W.2d 818—Texas 
Prudential Ins. Co. v. Wiley, Civ. 
App., 80 S.W.2d 1024, error dis¬ 
missed—^Pledger v. Business Men's 
Accident Ass'n of Texas, Clv.App., 
197 S.W. 888, reheard 198 S.W. 810, 
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reversed on other grounds. Com. 
App., 228 S.W. 110. 

1 C.J. p 418 note 48—26 C.J. P 79 
note 83—32 C.J. p 1160 note 99. 
Necessity of acceptance of applica¬ 
tion see supra § 232. 

S4. U.S.—^Farm Bureau Mut. Au¬ 
tomobile Ins. Co. V. Daniel, C.C.A. 
Va., 104 P.2d 477—Lee v. Guardian 
Life Ins. Co.. C.aCal., 15 F.Cas.No. 
8,190. 

Ala.—^Royal Neighbors of America v. 
Fortenberry, 107 So. 846, 214 Ala. 
387. 

Ark.—Fidelity Mut Life Ins. Co. v. 

Russell, 86 S.W. 814, 76 Ark. 26. 
Ind.—^Northwestern Masonic Aid 
Ass'n V. Bodurtha, 68 N.E. 787, 28 
Ind.App. 121, 77 Am.S.R. 414. 

Ky.—^Hopkins v. Hopkins, 17 S.W. 
864, 92 Ky. 324, 13 Ky.L. 707— 
Curd V. Commonwealth Mut Life 
Ins. Co., 8 Ky.Op. 815. 

La.—Max J. Winkler Brokerage Co. 
V. Fidelity & Deposit Co., 4 La. 
App., Orleans, 341. 

Mass.—^Bouvier v. Craftsman Ins. 

Co., 13 N.E.2d 619, 300 Mass! 5. 
*Mo.—^Prange v. International Life 
Ins. Co. of St. Louis. 46 S.W.2d 
623. 329 Mo. 661. 80 A.L.R. 960— 
Haseltlne v. Farmers' Mut. Fire 
Ins. Co. of Billings, Christian 
County, 263 S.W. 810, affirming, 
App., 240 S.W. 816—Nielsen v. 
American Union Life Ins. Co., 156 
S.W.2d 616, 286 Mo.App. 837— 

Hampe v. Metropolitan Life Ins. 
Co., App., 21 S.W.2d 926. 

N.Y.—Berkshire Life Ins. Co. v. Wel- 
nlg, 47 N.B.2d 418, 290 N.Y. 6, 
affirming 36 N.Y.S.2d 427, 264 App. 
Dlv. 917, affirming 32 N.Y.S.2d 837, 
177 Misc. 1064, leave to appeal de¬ 
nied 87 N.Y.S.2d 429, 265 App.Div. 
803—^Lavine v. Indemnity Ins. Co. 
of North America, 254 N.Y.S. 804, 
142 Misc. 422, affirmed 264 N.Y.S. 
1000, 234 App.Div. 906, reversed 
on other grounds 188 N.E. 897, 260 
N.Y, 399. 
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where it and the policy and other papers are exe¬ 
cuted as parts of one transaction,26 or where an 
intent to make the application a part of the policy 
is otherwise manifest,2® as where the policy refers 
to the application and expressly makes it a part of 
the policy.27 An amended or supplementary appli¬ 
cation, if properly attached to the policy, will also 
be construed as a part of the policy ;28 but where 


unattached amendments permit the application to 
be used for the issuance of a policy on a different 
plan, not even the attached application can be con¬ 
sidered as a part of the policy issued.28 

On the other hand, where the application is not 
made a part of the contract, it cannot be consid¬ 
ered,®® and this rule also applies where the ap- 


Tex.—People’s Mut. Life Ass'n v. 
Cavender, Civ.App., 46 S.W.2d 72S, 
error dismissed. 

W.Va.—Layfleld v. Jefferson Stand¬ 
ard Life Ins. Co., 199 S.B. 450. 120 
W.Va. 664. 

32 C.J. p 1160 note 1—26 C.J. p 79 
notes 88-85. 

Other papers as part of contract gen¬ 
erally see supra S 299. 

AppUoatlOB. stMAs or falls with pol¬ 
icy 

An application which Is attached 
to. and made a part of. a policy must 
stand or fall as a part of the policy, 
and if the application falls so does 
the policy, since insured is commit¬ 
ted to the representations set forth 
in the application.—Mutual Benefit 
Health & Accident Ass’n v. Marsh. 4 
S.E.2d 84. 60 aa.App. 431. 

Bale of llheral aad xeasonahle ooa- 
Btrootioa in beneficiaries’ favor does 
not justify selecting- certificate or 
application alone, where parties 
agrree that application, certificate, 
and by-laws constitute contract.— 
Fowler v. Unionade Life Ins. Co.. 20 
S.W.2d 611, 180 Ark. 140. 

25. Tex.—^North American Accident 
Ins. Co. V. Bowen. Clv.App.. 102 
S.W. 163. error denied. Sup,, 103 
S.W. xiv. 

32 C.J. p 1160 note 2. 

26. W.Va.—Shinn v. West Virginia 
Ins. Co.. 140 S.B. 61. 104 W.Va. 
353. 

32 C.J. p 1160 note 3. 

Lacngnage of application, physical¬ 
ly incorporated in policy, must be 
considered in interpreting document, 
although made part of contract in 
exercise of option given Insured only. 
—^In re Valverde’s Estate, 265 N.Y. 
S. 484, 148 Mlsc. 49, 347. affirmed 
In re Valverde’s Adm’x, 273 N.T.S. 
371, 242 App.Div. 663. 

Ihtrodnolng application in evidence 
to show right to recover, makes it 
a part of the contract.—Bryant v. 
American Bonding Co., 82 N.E. 960, 
77 Ohio St. 90. 

27- U.S.—Cahn v. .ffltna Life Ina 
Co.. C.C.A.I11.. 73 P.2d 379—Hurt 
V. New York Life Ins. Co.. C.C.A. 
Elan.. 51 F.2d 936, affirming, D.C.. 
41 F.2d 392, and rehearing denied, 
C.<1A., 63 F.2d 463, certiorari de¬ 
nied 62 S.Ct. 313, 286 U.S. 641, 76 
LuEd. 934—^New York Life Ins. Co. 
V. Cohen, D.aOhio. 48 F.2d 908, re¬ 


versed on other grounds, CC.A, 67 
F.2d 494. 

Ala.—^Penn Mut. Life Ins. Co. v. 

Cobbs, 123 So. 94. 23 AlaApp. 205. 
Cal.—^Meyer v. Johnson, 46 P.2d 822, 
7 Cal.App.2d 604. 

Colo.—Webb v. Bankers’ Life Ins. 

Co.. 76 P. 788, 19 Colo.App. 466. 
Maas.—^Larsen v. Metropolitan Life 
Ins. Co.. 194 N.E. 664, 289 Mass. 
678. 

Mo.—Johnson v. Central Mut. Ins. 
Ass’n, 143 S.W.2d 257, 846 Mo. 818, 
reversing; App., 132 S.W.2d 674— 
Nastav v. Missouri Mut. Ass’n, 
App., 47 S.W.2d 166—Simpson v. 
Metropolitan Life Ins. Co., App., 
282 S.W. 464, reversing 268 S.W. 
521, record quashed State ex reL 
Metropolitan Life Ins. Co. v. Al¬ 
len, 276 S.W. 877, 310 Mo. 378. 
Mont.—^Johnson v. Metropolitan Life 
Ins. Co.. 83 P.2d 922, 107 Mont. 
133. 

N.Y.—In re Valverde’s Estate, 266 N. 
Y.S. ‘484, 148 Mlsc. 49. 847. af¬ 
firmed In re Valverde’s Adm’x, 278 
N.Y.S. 371, 242 App.Div. 668. 

N.C.—^McCain v. Hartford Live Stock 
Ins. Co., 130 S.E. 186. 190 N.C. 549. 
Ohio.—Michigan Automobile Ins. Co. 

V. Van Buskirk, 166 N.E. 186, 115 
Ohio St 598. 

S,C.—^Donald v. Metropolitan Life 
Ins. Co., 20 S.E.2d 896, 200 S.C. 7. 
Va.—^Mutual Ben. Health & Accident 
Ass’n V. Batcliffe, 176 S.E. 870, 
163 Va, 325—United Sec. Life Ins. 
& Trust Co. of Pennsylvania v. 
Massey, 164 S.E. 529, 532, 159 Va, 
832, 86 A.L.K. 306, quoting Corpus 
Juris. 

1 C.J. p 418 notes 49. 60—26 C.J. p 79 
note 85—32 C.J. p 1160 note 4. 
Copy of appUoatlou attached to pol¬ 
icy 

Tex.—^Liverpool & London & Globe 
Ins. Co., Limited, of London, Eng¬ 
land V. Baggett, Civ.App., 275 S. 

W. 318, error denied Baggett v. 
Liverpool & London & Globe Ins. 
Co.. Limited, of London, England, 
277 S.W. 78. 115 Tex. 144. 

ITaslgned applloatiou 
An application with insured’s name 
typewritten thereon becomes a part 
of the policy although not actually 
signed by him.—^Bloom v. Pacific 
Mut. Life Ins. Co. of Califomici. 269 
P. 496, 85 CaLApp. 419—32 C.J. P 
1160 note 4 [a]. 


V. Jacob, D.C.Mlch., 42 F.Supp. 
363, affirmed, C.C.A. 123 F.2d 1016. 
Mich.—Metropolitan Life Ins. Co. v. 
Jankowski, 280 N.W. 766. 285 Mich. 
291. 

N.H.—U. S. Fidelity & Guaranty Co. 
V. Snierson, 19 A.2d 412. 91 N.H. 
363. 

''AmaoBLdmeut forms,” Intended to 
make application for former policy 
apply to present policy, do not have 
that effect where they are not at¬ 
tached to policy, whether or not they 
were signed by insured.—^Fidelity Ti¬ 
tle & Trust Co. V. Metropolitan Life 
Ins. Co.. 167 A. 614, 806 Pa. 296. 

29. U.S.—^New York Life Ins. Co. v. 
Jacob, D.C.Mich.. 42 F.Supp. 863, 
affirmed, C.C.A.. 123 F.2d 10i6. 

30. U.S.—^McMaster v. New York 
Life Ins. Co., Iowa, 22 S.Ct 10, 
183 U.S. 25, 46 L.Ed. 64, revers¬ 
ing 99 F. 866, 40 C.C.A. 119—Pad- 
dleford v. Fidelity & Casualty Co. 
of New York. C.C.A.I11.. 100 F.2d 
606, certiorari denied Fidelity & 
Casualty Co. of New York v. Pad- 
dleford, 59 S.Ct 789, 306 U.S. 664, 
83 L.Bd. 1060—Paddleford v. Hart¬ 
ford Accident & Indemnity Co., C. 
C.AI11., 100 P.2d 606. certiorari de¬ 
nied Hartford Accident & Indem¬ 
nity Co. V. Paddleford, 59 S.Ct 789, 
306 U.S. 664, 88 L.Ed. 1060—Trans¬ 
continental Ins. Co. V. Stanton, C. 
C.A.I11., 74 P.2d 936. 

Ala.—^Life & Casualty Ins. Co. of 
Tennessee v. Crow, 164 So. 83, 281 
Ala. 144. 

Cal.—Telford v. New York Life Ins. 

Co., 69 P.2d 835. 9 C£a.2d 103. 

Ga.—Torbert v. Cherokee Ins. Co., 82 
S.B. 134, 141 Ga. 773—National 

Life & Accident Ins. Co. v. Falks. 
196 S.E. 468, 67 Ga.App. 384—Na¬ 
tional Life & Accident Ins. Co. v. 
McKenney. 183 S.E. 659. 62 Ge- 
App. 466. 

Ill.—Sohn V. New York Indemnity 
Co., 172 N.B. 67, 340 Ill. 129. 

Ky.—Breeden v. Western & Southern 
Life Ins. Co., 146 S.W. 1104, 148 
Ely. 488. 

Mont—Schroeder v. Metropolitan 
Life Ins. Co.. 68 P.2d 1016, 103 
' Mont 647. 

N.J.—Prudential Ins. Co. of America 
V. Connallon. 150 A. 664, 106 N.J. 
Eq. 261, reversed on other grounds 
164 A. 729, 108 N.J.Eq. 816. 

N.Y.—^Blble V. John Hancock Mut 
Life Ins. Co. of Bostoz^ Maas., 176 


2& U.S.—New York Life Ins. Co. 
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plication is not complete.si Unanswered questions 
in the application cannot be considered as a part of 
the contract but the failure of insured to read 
the questions will not prevent the answers thereto 
from being considered.33 In order to constitute an 
application or survey, on which a policy of insur¬ 
ance is issued, a part of such policy, the two in¬ 
struments must be so connected as to make them in 
legal effect one contract.34 The application itself 
cannot be considered in determining the prelimi¬ 
nary question whether it is a part of the policy 
but it must appear from the language of the policy 
itself that the parties understood and accepted the 
application as part of the contract.^® If the sur¬ 
vey and application are properly referred to and 
identified in the policy, the fact that they were not 
furnished until after the policy was delivered will 
not affect their validity as a part of the contract.37 
Where, however, a policy has been issued without 
a written application, and without an agreement to 
execute one afterward, an application subsequent¬ 
ly delivered is not a part of the contract of insur¬ 
ance,®® unless there is a new consideration for the 


making of such application.®® Ordinarily a mere 
reference in general terms to the application,or 
to the place where the application may be found on 
file,4i or a reference by number to an application 
made in connection with a prior policy,^® or a mere 
reference to the application for the purpose of de¬ 
scribing the property insured,^® or a recital in the 
policy that it is issued in consideration of the war¬ 
ranties made in the application,^^ is insufficient to 
make the application a part of the contract. If, 
however, the application or conditions are attached 
d:o the policy and delivered with it, they will be 
construed as a part of the contract, although the 
policy does not contain any express reference to 
such papers.^® 

The matter of constituting the application a part 
of the policy, in many states, is regulated by stat¬ 
ute, as considered supra § 258. Under some of 
these statutes, the application may not be admitted 
in evidence, as considered infra § 1324, or con¬ 
strued as a part of the policy unless it is incorpo¬ 
rated into the policy, or the application or a copy 
thereof is indorsed on or attached to the policy,^® 


N.B. 838, 256 N.T. 458, afflrmlngr 
247 N.Y.S. 954, 282 App.Div. 695, 
ajid reargument denied 178 N.B. 

787, 257 N.Y. 543. 

Ohio.—Campbell v. Monumental Life 
Ins. Co.. App., 34 N.B.2d 268, 273, 
quoting Corpus Juris. 

Tex.—^Mfoore v. American Home Mut. 
Life Ins. Co.. Civ.App., 174 S.W.2d 

788, error refused—^Phipps v. 

■ American Nat. Ins. Co., Civ.App., 

116 S.W.2d 800, error dismissed— 
Southern Life & Health Ins. Co. v. 
Ramirez, Civ.App., 93 S.W.2d 234— 
Maryland Casualty Co. v. W. C. 
Robertson & Co., Civ.App., 194 S. 
W. 1140, error refused. 

Va.—New York Life Ins. Co. v. 
Franklin. 87 S.E. 584, 118 Va. 

418. 

Wis.—^Hutson V. Jenson, 85 N.W. 689, 
110 Wis. 26. 

Xnoonslstent provtslons In policy 
A clause providing that the appli¬ 
cation shall not be considered a part 
of the policy controls over a subse¬ 
quent clause indicating that the 
application is to be considered a 
part of the policy.—^American Nat. 
Ins. Co. V. Taylor, 13 Tenn-App. 134. 

31. Tenn.—^Adams v. Manhattan 
Life Ins. Co., 141 S.W.2d 930, 24 
Tenn. App. 171. 

32. Mass.—^Brown v. Greenfield Life 
Ass’n, 53 N.B. 129, 172 Mass. 498. 

33. Ga.—^Mutual Benefit Health & 
Accident Ass'n v. Marsh, 4 S.E.2d 
84. 60 Ga,App. 431. 

34. Iowa.—Miller v. Mutual Ben. 
Life Ins. Co., 31 Iowa 216, 7 Am. 
R. 122. 


N.Y.—Ballston Spa First Nat. Bank 
V. Insurance Co. of North Amer¬ 
ica. 50 N.Y. 45. 

3S. Ill.—Spence v. Central Accident 
Ins. Co., 86 N.B. 104, 236 Ill. 444, 
19 L.R,A.,N.S.. 88. 

36L Okl.—^Prudential Ins. Co. of 
America v. Willingham, 98 P.2d 
44, 45, 186 Okl. 362, citing Corpus 
Jails. 

82 C.J. p 1161 note 12. 

37. Cal.—Rankin v. Amazon Ins. 
Co., 25 P. 260, 3 Cal.Unrep.Cas. 330. 

Miss.—^Planters Lumber Co. v. Trin¬ 
ity Universal las. Co., 4 So.2d 300, 
191 Miss. 875. 

38. U.S.—American Employers' Ins. 
Co. V. Raton Wholesale Liquor 
Co., C.C.A.N.M., 123 F.2d’283. 

32 C.J. p 1161 note 17—26 C.J. p 80 
note 95. 

39. Tex.—Philadelphia Fire Assoc. 
V. Bynum, Civ.App., 44 S.W. 579. 

40. Mo.—Wilson v. Farmers’ Mut. 
Fire & Lightning Ins. of Bates 
County, App., 240 S.W. 484, 486, 
quoting Corpus Joris. 

26 C.J. P 79 note 87. 

41. Ind.—Commonwealth’s Ins. Co. 
V. Monninger, 18 Ind. 352. 

Mo.—Wilson V. Farmers’ Mut Fire 
& Lightning Ins. of Bates County, 
App., 240 S.W. 484, 486, quoting 
Corpus Juris. 

48. Mo.—Wilson V. Farmers’ Mut. 
Fire & Lightning Ins. of Bates 
County, supra, quoting Corpus Ju¬ 
ris. 

N.Y.—Vilas V. New York Cent Ins. 
Co., 72 N.Y. 690, 28 Am.R. 186. 
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43. Mo.—Wilson v. Farmers* Mut. 
Fire & Lightning Ins. Co. of Bates 
County, App., 240 S.W. 484. 

44. Ill.—^Flenner v. Capital Live 
Stock Ins. Co., 217 IlLApp. 529. 

45. U.S.—Conner v. Manchester As- 
sur. Co.. Cal., 130 F. 743. 65 C.C.A. 
127, 70 L.R.A. 106. 

26 C.J. p 80 note 91. 

48. U.S.—^Metropolitan Life Ins. Co. 
V. Cohen, C.C.A.Vt, 96 F.2d 66— 
Our Home Life Ins. Co. v. Martin, 
C.C.A.Ky.. 41 F.2d 351. 

Ala.—^Independent Life Ins. Co. of 
America v. Butler, 129 So. 466, 
221 Ala. 501—Cherokee Life Ins. 
Co. V. Brannum, 82 So. 175, 203 
Ala. 146—^Newiiter v. Life & Cas¬ 
ualty Ins. Co. of Tennessee, 167 
So. 71, 26 Ala.App. 186, certiorari 
denied 157 So. 78, 229 Ala. 359. 
Del.—^Metropolitan Life Ins. Co. v. 
Jacobs, 1 A-2d 603, 1 Terry 64, af¬ 
firming Jacobs V. Metropolitan 
Life Ins. Co., 1 A.2d 601, 1 Terry 
48. 

Ga.—^National Life & Accident Ins. 
Co. V. Atha. 26 S.B.2d 675, 69 Gcu 
App. 825—^National Life & Acci¬ 
dent Ins. Co. V. Dorsey, 26 S.B.2d 
654, 69 Ga.App. 734—^Progressive 
Life Ins. Co. v. Gazaway, 20 5.B. 
2d 189, 67 Ga.App. 389—^National 
Life & Accident Ins. Co. v. Mullen, 
12 S.B.2d 363, 64 Ga.App. 24— 

Bankers Health & Life Ins. Co. v. 
Griffeth. 1 S.B.2d 771, 59 Ga.App. 
740—Bankers Health & Life Sins. 
Co. V. Hamilton, 193 S.B. 477, 66 
Ga.App. 669—Metropolitan Life 

Ins. Co. y. Busby, 157 S.B. 864, 
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and this statutory rule has been held to apply al¬ 
though the application is expressly referred to in 
the policy.'*^ Under other statutes, the application 
may be incorporated into the policy by reference.^* 
These statutory requisites are not applicable where 
the matter under construction is an express provi¬ 
sion of the policy without reference to the applica¬ 


tion.^® 

General rules of construction applicahle. Where 
the application is made a part of the contract, effect 
should be given, if possible, to both it and the pol¬ 
icy.®® Where, however, their provisions are con¬ 
flicting and cannot be reconciled, those in the pol¬ 
icy ordinarily will control,®^ but the contrary has 


42 Ga.App. 808—^National Life & 
Accident Ins. Co. of Tennessee v. 
Sneed. 149 S.E. 68. 40 Ga.App. 131 
—Interstate Life & Accident Co. v. 
Bess, 134 S.E. 804. 35 Ga.App. 723 
—Couch V. National Life & Acci¬ 
dent Ins. Co.. 130 S.B. 596. 34 Ga. 
App. 543. 

Kan.—^Haney v. Farmers' Alliance 
Ins. Co.. 4 P.2d 460. 134 Kan. 5. 
Ky.—^Liberty Life Ins. Co. v. Strauss, 
28 S.W.2d 955, 234 Ky. 608. 

Mich.—^Janunas v. Metropolitan Life 
Ins. Co., 214 N.W. 117, 239 Mich. 
150. 

N.J.—^Metropolitan Life Ins. Co. v. 
Lodzinski, 188 A, 681. 121 N.J.Eq. 
188, modllled on other grounds 194 
A. 79. 122 N.J.Eq. 404. 

N.Y.—^Lampke v. Metropolitan Life 
Ins. Co.. 18 N.E.2d 14, 279 N.T. 
157, reversing 300 N.T.S. 182. 252 
App.Dlv. 926, reversing 297 N.T.S. 
901, 251 App.Div. 875—Mlnsker v. 
John Hancock Mut Life Ins. Co., 
173 N.E. 4, 254 N.T. 333. 81 A.L.R. 
829, affirming 237 N.T.S. 889, 227 
App.Div. 846—Cohen v. Metrop<gl- 
tan Life Ins. Co., 147 N.T.S. 484, 
85 Mlsc. 406. 

Okl.—Pioneer Reserve Life Ins. Co. 

V. Parks. 66 P.2d 617, 179 Okl. 490 
—Century Life Ins. Co. v. Counts, 
36 P.2d 269. 169 Okl. 127—Lincoln 
Health & Accident Ins. Co. v. Cos- 
low, 12 P.2d 875. 158 Okl. 169. 

Pa-—Schware v. Home Life Ins. Co. 
of America, 8 A.2d 949, 134 Pa-Su¬ 
per. 63. 

Tenn.—^Arnold v. New Tork Life Ins. 

Co., 177 S.W. 78, 131 Tenn. 720. 
Tex.—^Plrst Texas Prudential Ins. 
Co. V. Pedigo. Com.App., 60 S.W. 
2d 1091, reversing, Clv.App., 81 
S.W.2d 864—The Praetorians v. 
Thompson, Clv.App., 79 S.W.2d 
886, error dismissed—National Aid 
Life Ass'n v. Miller, Clv.App., 48 S. 

W. 2d 623, error dismissed—Bank¬ 
ers’ Mut. Fire Ins. Co. of Texas 
v. Betts, Civ.App., 40 S.W.2d 936— 
National Life & Accident Ins. Co. 
V. Collier, Civ.App., 31 S.W.2d 465 
—Southern Ins. Co. v. Nicholson, 
.Civ.App., 292 S.W. 669—^National 
Life & Accident Ins. Co. v. Love, 
Civ.App., 282 S.W. 829—Southern 
Surety Co. v. Citizens’ State Bank 
of Hempstead. Civ.App., 212 S.W. 
556—^National Live Stock Ins. Co. 
v. Gomllllon, Civ.App., 178 S.W. 
1050, rehearing denied 179 S.W. 
671. 

W.Va.—Woody v. Continental Life 


Ins. Co., 141 S.E. 880, 105 W.Va 
215—Bush V. Indiana & Ohio Live 
Stock Ins. Co., 81 S.E. 984, 74 W. 
Va 244—^Bowyer v. Continental 
Casualty Co.. 78 S.B. 1000, 72 W. 
Va 333. 

1 C.J. p 418 note 61—26 C.J. p 80 
note 3. 

Necessity of delivering or returning 
application or copy thereof with 
the policy see supra § 268. 
AttaohmexLt mmeoessary 
An Industrial life policy, issued 
under a statute providing that appli¬ 
cation for Industrial life policy is 
part of Insurance contract, whether 
or not application or copy thereof 
is attached to, or Indorsed on, policy 
is governed by such statute, and not 
by an earlier statute preventing in¬ 
surer from pointing to statements 
contained in application unless appli¬ 
cation is attached to, and made part 
of, policy.—Lapeyrouse v. Orleans 
Industrial Life, Health, Accident & 
Burial Benefit Ins. Co., La.App., 4 
So.2d 569. 

47. Ky.—Liberty Life Ins. Co. v. 
Strauss, 28 S.W.2d 956, 234 Ky. 
608. 

Tex.—Bankers’ Mut. Fire Ins. Co. of 
Texas v. Betts, Civ.App., 40 S.W. 
2d 935, error refused—Southern 
Ins. Co V. Nicholson, Civ.App., 292 
S.W. 569. 

W.Va.—^Bowyer v. Continental Casu¬ 
alty Co., 78 S.E. 1000, 72 W.Va. 
883. 

48. Qa.—Interstate Life & Accident 
Co. V. Bess, 134 S.E. 804, 35 Ga 
App. 723. 

Mont.—Schroeder v. Metropolitan 
Life Ins. Co., 63 P.2d 1016, 103 
Mont. 647. 

49. D.C.—^Pullen v. Sun Life Ins. 
Co. of America, 121 F.2d 110, 74 
App.D.C. 197, certiorari denied 62 
S.Ct. 112, 314 U.S. 613, 86 L.Ed. 
494. 

Ky.—^All States Life Ins. Co. v. Per¬ 
kins, 160 S.W.2d 152, 289 Ky. 782. 
Miss.—^National Life & Accident Ins. 
Co. V. Green, 3 So.2d 888, 191 Miss. 
581, suggestion of error overruled 
8 So.2d 812, 191 Miss. 581, 136 
A.L.R. 1510—^Metropolitan Life Ins. 
Co. V. Scott, 184 So. 159, 160 Miss. 
537. 

WlLen policy makes no reference to 
an application, the statute requiring 
application referred to In policy to 
be attached thereto and forbidding 
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introduction of such docupients as 
evidence in any action on policy, 
unless so attached, does not apply.— 
All States Life Ins. Co. v. Perkins, 
160 S.W.2d 162, 289 Ky. 782. 

5(X U.S.—^American Ins. Union v. 
Lowry, C.C.A.Tex., 62 F.2d 209, 
certiorari denied Lowry v. Ameri¬ 
can Ins. Union, 289 U.S. 745, 68 S. 
Ct. 689, 77 L.Ed. 1491. 

Idaho.—^Allen v. Ph-oenlx Assur. Co., 
96 P. 829, 14 Idaho 728. 

Kan.—Liberty Life Ins. Co. v. Guth¬ 
rie, 84 P.2d 891, 893, 148 Kan. 907, 
quoting Obzpns Jtiris—^Hurd v. 
Penn Mut. Life Ins. Co., 186 P. 
998, 106 Kan. 45. 

Mo.—Weisman v. Continental Life 
Ins. Co., 267 S.W. 21, 216 Mo.App. 
13. 

Tex.—^Pledger v. Business Men's Ac¬ 
cident Ass’n of Texas, Clv^App., 
197 S.W. 889, reheard 198 S.W. 810, 
reversed on other grounds. Com. 
App., 228 S.W. lie. 

51. U.S.—^McMaster v. New Tork 
Life Ins. Co., Iowa, 22 S.Ct. 10. 
183 U.S. 25, 46 L.Ed. 64, reversing 
99 F. 866, 40 C.C.A. 119—North 
American Accident Ins. Co. v. An¬ 
derson, C.C.A.C 0 I 0 ., 100 F.2d 462-^ 
lOtTiB, Life Ins. Co. v. Phillips, 
C.C.A.Okl., 69 F.2d 901—New Tork 
Life Ins. Co. v. Tolbert. C.C.A. 
Colo., 66 F.2d 10, certiorari denied 
Tdlbert v. New Tork Life Ins. Co., 
62 S.Ct. 407, 286 U.S. 661, 76 L. 
Ed. 941—New Tork Life Ins. Co. 
V, Cohen, D.C.Ohio. 48 F.2d 903, 
reversed on other grounds, C.C.A., 
67 P.2d 494. 

Mo.—^Baker v. Keet-Rbuntree Dry 
Goods Co., 2 S.W.2d 783. 818 Mo. 
969, rehearing denied 3 S.W.2d 
1003, 318 Mo. 969. 

Tex.—Wichita Falls Protective 
Ass’n V. Lewis, Civ.App., 62 S.W.2d 
184—Pledger v. Business Men's 
Accident Ass'n of Texas, Civ.App., 
197 S.W.2d 889, reheard 198 S.W. 
810, reversed on other grounds, 
Com.App.. 228 S.W. 110. 

W.Va.—^Layfield v. JelXerson Stand¬ 
ard Life Ins. Co., 199 S.E. 450, 
120 W.Va. 664. 

Wis.—^Hutson v. Jenson, 85 N.W. 689, 
110 Wis. 26. 

32 C.J. p 1161 note 6—26 aj. P 79 
notes 88, 89. 

Amblgiilty In applloation may be 
clarified In policy.—^Baker v. Keet- 
Rountree Dry Goods Co., 2 S.W.2d 



44 C.J.S. 

also been held,52 at least where the inconsistent pro¬ 
vision in the application is the provision on which 
the issuance of the policy depends,52 or where the 
terms of the policy are in conflict with the main 
purpose of insured in applying for it,54 or where it 
is more favorable to insured,® 5 or where insured has 
had no opportunity to ratify or waive the incon¬ 
sistent terms.56 

An application, as a part of a policy, should be 
construed in the light of its purpose,®? and accord¬ 
ing to the natural or ordinary meaning of the words 
and phrases used in the application.®2 A subse¬ 
quent provision in an application may constitute 
an exception to a prior provision.®^ In the event of 
a difference between them, the copy of an applica¬ 
tion made a part of an insurance contract controls 
rather than the alleged original of which it is the 


§ 301 

copy,®® but a contrary rule obtains where the copy is 
not referred to in the body of the policy.®^ 

b. Application and Related Matter Incorporat¬ 
ed 

The application which may be construed as a part 
of the contract Is the application on which the policy 
was issued. The policy may be construed to incorporate 
statements made in the application and papers or docu¬ 
ments accompanying it, such as answers and other state¬ 
ments In a medical examination, as a part of the ap¬ 
plication. 

The application which is a part of a contract of 
insurance is the application on which the policy in 
question was issued.®2 it may include an applica¬ 
tion for one kind of policy, as a part of a second 
policy into which the first policy has been proper¬ 
ly converted, and to which the application is at¬ 
tached but it does not include an application ad- 


INSUBANCE 


733. 318 Mo. 969. rehearing denied 
8 S.W.2d 1003, 318 Mo. 969. 

As later expression of mlTids of par¬ 
ties 

Ala.—Standard Life & Accident lias. 
Co. V. Jones. 10 So. 630. 94 Ala. 
434. 

1 C.J. p 419 note 57. 

52. Ark.—Metropolitan Casualty 
Ins. Co. of New York v. Munford, 
126 S.W.2d 282, 197 Ark. 1041. 
Wash.—Brun v. Northern Life Ins. 
Co., 134 P.2d 84, 16 Wash.2d 664. 
Description of Insured’s oooupa- 
tlon in his application will control 
over Insurer's classification In the 
policy.—Metropolitan Casualty Ins. 
Co. of New York v. Munford, 126 S. 
W.2d 282. 197 Ark. 1041. 

Amended appUoation 

Modifications In amended applica¬ 
tion, containing agreement to abide! 
by original application and policy, 
"except as herein modified,” will pre¬ 
vail.—Baker V. Keet-Rountree Dry 
Goods Co., 2 S.W.2d 733, 318 Mo. 
969, rehearing denied 3 S.W.2d 1003, 
318 Mo. 969. 

Oletioal error 

Where policy incorporates applica¬ 
tion. but through mere clerical in¬ 
advertence departs from application, 
policy does not reflect such intention, 
and application controls.—Castellina 
V. Vaughan. 11 S.B.2d 636, 122 W.Va. 
600. 

53. Ind.—^Phenlx Ins. Co. v. Lorenz. 
38 N.E. 444, 7 Ind.App. 266, rehear¬ 
ing denied 34 N.E. 495. 7 Ind.App. 
266. 

Mo.—Massadhusetts Bonding & In¬ 
surance Co. V. Slmonds-Shields- 
Lonsdale Grain Co., 49 S.W.2d 646. 
226 Mo.App. 1071. 

54, Mich.—Dailey v. Preferred Ma¬ 
sonic Mut. Accident Ass'n, 60 N.W. 
694, 102 Mich. 299, 26 L.R.A. 171, 


rehearing 67 N.W. 184. 102 Mich. 
289, 26 L.R.A. 171. 

55. Ill.—^Arrowsmith v. Old Colony 
Life Ins. Co., 190 IlLApp. 460. 
Mich.—New York Life Ins. Co. v. 
Modzelewskl, 266 N.W. 299, 267 
Mich. 293. 

N.Y.—Berkshire Life Ins. Co. v. Wei- 
nlg, 32 N.Y.S.2d 837, 177 Misc. 
1064, affirmed 36 N.Y. 427, 264 App. 
Div. 917, appeal denied 87 N.Y.S. 
2d 429, 265 App.Div. 803, affirmed 
47 N.E.2d 418, 290 N.Y. 6—In re 
Valverde's Estate, 265 N.Y.S. 484, 
148 Misc. 49, 347, affirmed In re 
Valverde's Adm’x, 273 N.Y.S. 871, 
242 App.Div. 663. 

Tenn.—^Hutsell v. Home Beneficial 
Life Ina Co., 174 S.W.2d 673. 26 
Tenn.App. 558. 

Tex.—Indiana & Ohio Live Stock 
Ins. Co. V. Kelningham, Civ.App., 
161 S.W. 384. 

General rule of liberal construction 
In favor of Insured see supra S 
297. 

56. Mich.—^Robinson v. D. S. Benev¬ 
olent Soc., 94 N.W. 211. 132 Mich. 
695, 102 Am.S.R. 436. 

67. U.S.—^Edwards v. U.’ S., C.C.A. 

Tenn., 140 F.2d 626. 

Mo.—Southern Surety Co. v. Goltra, 
App.. 9 S.W.2d 661. 

58. U.S.—^Edwards v. U. S., C.C.A. 
Tenn., 140 F.2d 626. 

Ky.—^Nussbaum v. General Accident, 
Fire & Life Assur, Corporation, 
Limited, of Perth, Scotlajad, 38 
S.W,2d 1, 238 Ky: 348. 

59. Or.—Morford v. California j 
Western States Life Ins. Co., 113 
P.2d 629. 166 Or. 676. 

80. Ark.—rMetropolltan Casualty 
Ins. Co. of New York v. Munford, 
126 S.W.2d 282. 197 Ark. 1041. 
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61. N.J.—Dlmick v. Metropolitan 

Life Ins. Co.. 65 A. 291, 69 N.J.Law 
334, 62 L.R.A. 774. 

68. Ga.—Maddox v. . Southern Mut. 
Life Ins. Ass'n. 66 S.E. 789, 6 Ga. 
App. 681. 

Ill.—^Nelson v. Baultable Life Assur. 

Soc.. 78 IlLApp. 133. 

Pa.—Stein v. New York Life Ins. 
Co., 166 A. 763. 811 Pa. 210. re¬ 
versing 163 A. 60, 106 Pa.Super. 
864—Fidelity Title & Trust Co. v. 
Metropolitan Life Ins. Co., 167 A. 
614, 805 Pa. 296. 

iBsnaace of two poUoies on one 
application Is Immatexlal where a 
copy of the application is attached 
to each policy.—Subar v. New York 
Life Ins. Co., C.C.A.Mich., 60 F.2d 
239. 

Policy for less amount than applied, 
for 

The mere fact that the policy has 
been issued In an amount less than 
that stated in the attached applica¬ 
tion does not warrant the conclusion 
that such application Is not the one 
on which the policy has been issued. 
—^Reeder v. Metropolitan Life Ins. 
Co., 17 A.2d 879, 340 Pa. 603. 

63. U.S.—Burr v. Bcluitable Life 
Ins. Co. of Iowa, C.C.A.Cal., 84 F.2d 
781. 

Original policy containing right to 
convert 

An application for a term life in¬ 
surance policy, such policy, which 
declares the application and policy 
to be a single contract and gives 
insured the right to convert insur¬ 
ance Into ordinary life insurance, 
and the ordinary life policy, to which 
original application and medical re¬ 
port were attached, are evidence of 
a single insurance contract.—^Burr v. 
Equitable Life Ins. Co. of lowa» C.C. 
A.Cal., 84 F.2d 781. 
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dressed to another company than the one which is¬ 
sued the policy in question,or an application to 
the same company for an entirely different policy 
than the policy issued, to which the application is 
attached,®® nor does it include an application not 
made by insured, although attached to the policy.®® 

The policy may be construed to incorporate by 
reference statements made in the application,®'^ and 
papers or documents accompanying the application 
may be construed as a part thereof.®® 

Medical examination. Answers or other state¬ 
ments contained in a medical examination may be 
construed as a part of the application®® and of the 
policy or certificate,'^® only when they are incor¬ 


porated therein by reference or otherwise; and the 
same is true of a special report of the medical ex¬ 
aminer and statements therein as a part of the ap¬ 
plication'll or policy."^® 

§ 302. - Statutes 

A statute applicable to a contract of Insurance In 
force at the time of the making of the contract enters 
Into and forms a part thereof, must be read In connec¬ 
tion therewith In construing the terms of the policy, 
and controis In case of conflict, notwithstanding Its sub¬ 
sequent amendment or repeal. Statutory provisions for 
the benefit of the Insured may not be waived. 

A statute applicable to a contract of insurance 
and in force at the time of the making of the con¬ 
tract enters into and forms a part thereof in the 


S4. Wls.—^Waukau Mllllnfir Co. v. 
Citizens’ Mut Fire Ins. Co.. 109 
N.W. 937. 130 Wls. 47. 118 AnLS.R. 
998. 10 Ann.Cas. 795. 

26 C.J. p 80 note 96. 

66. U.S.—New York Life Ins. Co. v. 

Jacob. D.C.Mlch., 42 F.Supp. 363, 
affirmed, C.C.A.. 123 F.2d 1016. 
Tex.—^New York Life Ins. Co. ▼. 
Street. Clv.App., 266 S.W. 897. 
Amended applloatloxL for family 
Income policy has no force and ef¬ 
fect as to an endowment policy 
to which it Is attached.—^New York 
Life Ins. Co. v. Jacob. D.C.Mlch,. 
42 F.Supp. 363, affirmed, C.C.A.. 123 
F.2d 1016. 

66. N.Y.—^Landers v. Watertown 
Fire Ins. Co.. 19 Hun 174, reversed 
on other grounds 86 N.Y. 414, 40 
Am.R. 664. 

Pa.—Susquehajina Mut. Fire Ins. Co. 
V. Hallock. 14 A. 167, 10 Pa.Cas. 
386. 

Application as to which insured 
is without knowledge^ although re¬ 
ferred to in the policy, is not binding 
on him.—Bennlngholf v. Agricultural 
Ins. Co., 93 N.Y. 496—26 C.J. p 80 
note 92. 

IxLoozreot copy 

Tex.—^American Bankers* Ins. Co. v. 
Speaker. Clv.App., 68 S.W.2d 666, 
error dismissed. 

67. Mass.—Paquette v. Prudential 
Ins. Co., 79 N.E. 250, 193 Mass. 216. 

N.C.—Helllg V. National Life Ins. 

Co., 77 S.B. 997, 162 N.C. 621. 

S.C.—Donald v. Metropolitan Life 
Ins. Co., 20 S.E.2d 396, 200 S.C. 7. 
Statements in application generally 
see supra § 282. 

Statements not incorporated 
Statements in an employer’s appli¬ 
cation for a fidelity bond relative to 
his future conduct are not Incorpo¬ 
rated in the bond by a clause therein 
providing that all statements in the 
application relative to the character 
and conduct of the employee are 
warranted to be true.—G-rand Lodge 
of United Brothers of Friendship and 


Slaters of Mysterious Ten v. Massa¬ 
chusetts Bonding & Insurance Co., 
25 S.W.2d 788. 324 Mo. 938. 
xrnderstanding of Ixumred 
Where the only part of applica¬ 
tion made part of contract Is war¬ 
ranties contained therein, a state¬ 
ment in the application expressing 
the understanding of insured as to 
what will be the effect of the in¬ 
surance is a statement, not of fact, 
but of law, and cannot control the 
legal construction of a policy after¬ 
ward Issued and accepted. 

U.S.—Accident Ins. Co. v. Crandal, 
Ill., 7 act 685, 120 U.S. 627. 30 
L.Bd. 740. 

Ohio.—^Ins. Co. V. Barnes, 15 Ohio 
Clr.Ct„N.S., 407. 

1 C.J. p 418 note 62. 

Questions and answers not found 
in written application cannot be 
construed as a part of a policy pro¬ 
viding that the policy and applica¬ 
tion shall constitute the entire con¬ 
tract—^Joseph V, New York Life Ins. 
Co., 219 I11.APP. 462, affirmed 139 
N.E. 32, 308 Ill. 93. 

Supplementary contract as statement 
Provision of life policy that ap¬ 
plication containing statements about 
insured’s occupation should form 
part of and basis of contract has 
been held to require that supplemen¬ 
tary contract for total and perma¬ 
nent disability benefits attached to 
policy be interpreted in light of such 
statements.—^Adamaltis v. Metropol¬ 
itan Life Ins. Co., 3 N.E.2d 838, 296 
Mass. 216. 

Statements followed by check marks 
Where application for health and 
accident Insurance contains state¬ 
ments as to existing physical condi¬ 
tions, and of things done and not 
done by insured, ’’except as herein 
stated," and no exceptions were stat¬ 
ed, but statements were followed by 
check marks, the statements so made 
were positive declarations of fact, 
constituting part of insurance con¬ 
tract—^Becker v. Kansas Casualty & 
Surety Co., 181 P. 649. 106 Kan. 99. 
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68. U.S.—iBtna Life Ins. Co. v. 
Frierson, Tenn., 114 F. 66, 61 CC. 
A. 424. 

Papers and documents as part of 
contract generally see supra S 299. 
Letter accompanying an applica¬ 
tion may be regarded as a part 
thereof.—^.®tna Life Ins. Co. v. Fri¬ 
erson, Tenn., 114 F. 66, 61 C.C.A 424 
—32 C.J. p 1161 note 21. 

Collateral stipulation entered into 
at the time the application is made, 
but not a part of such application, 
is not Incorporated into the policy by 
reference to the application.—^Unlon 
Cent Life Ins. Co. v. Fox, 61 S.W. 
62, 106 Tenn. 347, 82 Am.S.R 886. 
Negotiations distinguished 
In appl^ng a statutory provision 
that every policy should contain the 
entire contract and that the appli¬ 
cation may be made a part of the 
policy, a distinction must be drawn 
between the policy Itself and the ne¬ 
gotiations leading up to it—^Nation¬ 
al Life & Accident' Ins. Co. v. Hol¬ 
brook, C.C.A.Tex., 100 F.2d 780, cer¬ 
tiorari denied 59 S.Ct. 822, 307 U.S. 
624, 88 L.Ed. 1602. 

69. Ill.—Joseph V. New York Life 
Ins. Co., 219 IlLApp. 462—Wels- 
guth V. Supreme Tribe of Ben Hur, 
194 IlLApp. 17, affirmed 112 N.E. 
850, 272 Ill. 641. 

37 C.J. p 408 note 60. 

7<X Ill.—^KarafiCa v. Supreme Ct L 
O. F., 169 IlLApp. 498. 

Statements to medloal exunlner 
not Included in policy by indorse¬ 
ment or otherwise cannot be used 
in a suit to avoid the policy.—Mas¬ 
sachusetts Accident Co. v. Stone, 6 
A2d 483, 125 N.J.Eq. 630, reversed 
on other grounds 11 A.2d 71, 127 
N.J.Eq. 97. 

71. Iowa.—Johnson v. Des Moines 
Life Ina Co., 76 N.W. 101, 106 
Iowa 278. 

87 C.J. p 408 note 62. 

72. Tex.—^American Nat Ins. Co. 
Hicks, Clv.App., 198 S.W. 616. 
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same manner as if it had actually been written or | copied therein,^® and, in construing’ the terms of 


73. U.S.—^New York Life Ins. Co. v. 
Valz,'C.C.A.Fla., 141 F.2d 1014—1 
New Amsterdam Casualty Co. v. 
Jones, C.C.A.Mich.. 135 F.2d 191, 
affirming, D.C., 46 F.Supp. 887— 
.^na Life Ins. Co. v. Geher, C.C. 
ACal., 60 F.2d 667—Red Cab Co. v. 
St. Paul Mercury Indemnity Co., 
C.C.AInd., 98 F.2d 189, certiorari 
denied St Paul Mercury Indemni¬ 
ty Co. V. Red Cab Co., 69 S.Ct 
148, 306 U.S. 646, 83 L.Bd. 417— 
New York Life Ins. Co. v. Trues- 
dale, C.C.AS.C., 79 F.2d 481, fol¬ 
lowed in Truesdale v. New York 
Life Ins. Co., C.C.A.S.C., 79 F.2d 
486—Sunshine Bus Lines v. Amer¬ 
ican Fidelity & Casualty Co., C.C. 
ATex., 76 F.2d 426, followed in 
Dixie Motor Coach Corporation v. 
American Fidelity & Casualty Co.. 
C.C.ATex., 76 F.2d 428—^Trapp v. 
Metropolitan Life Ins. Co., C.C.A 
Mo., 70 F:2d 976, affirmed 72 F.2d 
374, certiorari denied Metropolitan 
Life Ins. Co. v. Trapp, 56 S.Ct 
112, 293 U.S. 696, 79 L.Bd. 690— 
American Ins. Union v. Lowry, C.C. 
ATex., 62 F.2d 209, certiorari de¬ 
nied Lowry v. American Ins. Un¬ 
ion, 289 U.S. 746, 63 S.Ct 689. 
77 L.Bd. 1491—New York Life Ins. 
Co. V. Roslt^y, C.C.AMO., 46 F. 
2d 768, certiorari denied 61 S.Ct 
363. 283 U.S. 829, 76 L.Bd. 1442— 
Posplsll V. National Fire Ins. Co. 
of Hartford, Conn., D.C.S.D., 36 F. 
2d 218, reversed on other grounds, 
C.C.A, Niagara Fire Ins. Co. v. 
Posplsll, 62 F.2d 709, 79 AL.R. 404. 
rehearing denied and supplemented 
64 F.2d 71, 79 AL.R. 404—Great 
Southern Life Ins. Co. v. Jones, 
C.C.AOkl.. 36 F.2d 122—<>)lum- 
bian Nat. Life Ins. Co. v. HArrlson, 
C.C.ATenn., 12 F.2d 986—Keehn v. 
Parrish Dray Line, D.C.S.C., 63 F. 
Supp. 866, reversed on other 
grounds, C.C.A. 146 F.2d 646— 
Wheat V. White, D.C.La., 38 P. 
Supp. 796—^Rhymer v. Federal Life 
Ins. Co., D.C.Ky., 18 F.Supp. 181, 
affirmed, C.C.A, Federal Life Ins. 
Co. V. Rhsnner, 96 F.2d 999— 
Thompson v. New York Life Ins. 
Co., D.C.Okl., 9 F.Supp. 248, af¬ 
firmed, C.C.A, New York Life Ins. 
Co. V. Thompson, 78 P.2d 946— 
Mallon V. Prudential Ins. Co. of 
America, D.C.Mo.. 5 F.Supp. 290. 

Ala.—Continental Auto Ins. Under¬ 
writers V. Menuskin, 132 So. 883, 
222 Ala. 370. 

Ariz.—Scottish Union & National 
Ins. Co. V. Phoenix Title & Trust 
Co., 286 P. 187, 28 Ariz. 22—^tna 
Ins. Co. V. Itule, 218 P. 990, 26 
Ariz. 446. 

Cal.—General Accident, Fire & Life 
Assur. Corporation, Limited, of 
Perth, Scotland, v. Industrial Ac¬ 
cident Commission, 287 P. 33, 196 


Cal. 179—Walther v. Occidental 
Life Ins. Co., 104 P.2d 661, 40 Cal. 
App.2d 160—^Harlow v. American 
Equitable Assur. Co. of New York, 
261 P. 499, 87 Cal.App. 28, fol¬ 
lowed in Harlow v. Federal Ins. 
Co. of New Jersey, 261 P. 601, 87 
Oal.App. 792. 

Fla.—^Poole v. Travelers Ins. Co., 179 
So. 138, 130 Fla. 806. 

Ga.—^American Alliance Ins. Co. v. 
Pyle, 8 S.B.2d 164, 62 Ga.App. 156. 

Ind.—Sun Life Assur. Co. of Canada 
V. Darnell, 20 N.B.2d 680. 107 
Ind.App. 204. 

Kan.—Millers Nat. Ins. Co. v. Bunds, 
149 P.2d 350, 158 K&n. 662. 

Ky.—^National Life Ins. Co. of Mont¬ 
pelier, Vt., V. Hood's Adm'r, 94 
S.W.2d 1022, 264 Ky. 616—Yutz v. 
Commonwealth Life Ins. Co., 94 
S.W.2d 326, 264 Ky. 142—Horn v. 
Atlas Assur. Soc., 43 S.W.2d 675, 
241 Ky. 226—^Inter-Southern Life 
Ins. Co. V. Omer, 88 S.W.2d 931, 
238 Ky. 790. 

La.—^Brough v. Presidential Fire & 
Marine Ins. Co., 181 So. 432, 189 
La. 880, annulling, App., 176 So. 
895. 

Md.—^Keystone Mut. Casualty Co. of 
Pittsburgh, Pa« v. Hinds, 26 A2d 
761, 180 Md. 676—Taggart v. 

Wachter, Hoskins & Russell, 21 
A2d 141, 179 Md. 608, 141 AL.R. 
761. 

Mass.—^Boston & M. R. R. v. Hart¬ 
ford Fire Ins. Co., 147 N.B. 904, 
252 Mass. 432. 

Mich.—Chrysler Corporation v. Hard¬ 
wick, 1 N.W.2d 43, 299 Mich. 696 
—Galkin v. Lincoln Mut. Casual¬ 
ty Co., 272 N.W. 694, 279 Mich. 327. 

Minn.—^Bankers’ Joint Stock Land 
Bank of Milwaukee, Wis., v. St. 
Paul Fire & Marine Ins. Co., 197 
N.W. 749, 168 Minn. 363. 

Mo.—^Homan v. Employers Reinsur¬ 
ance Corporation, 136 S.W.2d 289, 
345 Mo. 660, 127 AL.R. 163—State 
ex rel. Business Men’s Assur. Co. 
V. Allen, 269 S.W. 77, 302 Mo. 626, 
quashing certiorari Melville v. 
Business Men’s Accident Assur. 
Co., App., 253 S.W. 68—Fields v. 
Pyramid Life Ins. Co. of Topeka, 
Kan., App., 169 S.W.2d 111, trans¬ 
ferred, see 17-6 S.W.2d 281, 352 
Mo. 141—Evans v. Equitable Life 
Assur. Soc. of U. S., App., J.09 S.W. 
2d 380—Helm v. Ben Hur Life 
Ass'n, 107 S.W.2d 844, 233 Mo.App. 
138, certiorari quashed State ex 
rel. Ben Hur Life Ass’n v. Shaln, 
119 S.W.2d 236, 842 Mo. 928—Smith 
V. Equitable Life Assur. Soc. of 
U. S., 107 S.W.2d 191, 232 Mo.App. 
936—Cave v. Missouri Ins. Co., 
App., 102 S.W.2d 766—Western & 
Southern Life Ins. Co. v. New 
Madrid County Farmers’ Mut. Fire 
Ins. Co., App., 99 S.W.2d 606— 
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Lowry v. Fidelity-Phenix Fire 
Ins. Co., 272 S.W. 79, 219 Mo.App. 
121 . 

Mont.—McIntosh v. Hartford Fire 
Ins. Co., 78 P.2d 82. 106 Mont. 434. 
116 A.L.R. 1164—Caldwell v. 
Washington Fidelity Nat. Ins. Co., 
28 P.2d 267, 94 Mont. 431—Lee v. 
Providence Washington Ins. Co., 
266 P. 640, 82 Mont. 264. 

Neb.—^Bursteln v. State Mut. Life 
Assur. Co. of Worcester, Mass., 1 
N.W.2d 116, 140 Neb. 624—Relnsch 
V. Pacific Mut. Life Ins. Co. of 
California, 299 N.W. 632, 140 Neb. 
225—^Moore v. Washington Nat. 
Ins. Co., 280 N.W. 221, 136 Neb. 
29—State ex rel. Sorensen v. Lin¬ 
coln Hail Ins. Co., 276 N.W. 169, 
188 Neb. 496—Kelly v. Prudential 
Ins. Co. of America, 266 N.W. 767, 
180 Neb. 873—^Bhlers v. Farmers 
Mut. Ins. Co. of Thayer County. 
264 N.W. 894, 130 Neb. 868—Jensen 
V. Lincoln Hail Ins. Co., 249 N.W. 
94. 126 Neb. 87. 

N.H.—^Bean v. Philadelphia Fire & 
Marine Ins. Co., 190 A 131, 88 N. 

H. 416. 

N.J.—^Metropolitan Life Ins. Co, v. 
Kanter, 7 A2d 288, 126 N.J.Eq. 1, 
affirmed 11 A2d 29, 127 N.J.Eq. 16 
—^New York Life Ins. Co. v. Kan¬ 
ter, 7 A2d 288. 126 N.J.Eq. 1, af¬ 
firmed 10 A.2d 733, 127 N.J.Eq. 17 
—Prudential Ins. Co. of America 
V. Kanter, 7 A.2d 288, 126 N.J.Eq. 

I, affirmed Prudential Ins. Co. v. 
Kanter, 11 A.2d 261, 127 N.J.Eq. 
18—^Apfelbaum v. Prudential Ins. 
Co. of America, 169 A 677. 12 N.J. 
Misc. 62. 

N.Y.—Searle v. Southern Surety of 
New York, 247 N.Y.S. 337, 189 
Misc. 175. 

N.C.—^Eckard v. Metropolitan Life 
Ins. Co., 186 S.E. 671, 210 N.C. 180 
—Puller V. Lockhart, 182 S.B. 733. 
209 N.C. 61—^Hood ex rel. Bank of 
Summerfleld v. Simpson, 176 S.E. 
193, 206 N.C. 748—Johnson v. .^Bltna 
Ins. Co. of Hartford, Conn., 160 S. 
E. 464, 201 N.C. 362. 

N.D.—^Bach v. North Dakota Mut. 
Fire Ins. Co. of North Dakota, 217 
N.W. 278, 66 N.D. 319. 

Okl.—De Noya v. Fidelity Phoenix 
Ins. Co., 237 P. 126, 110 OkL 236. 
S.D.—^Alexander v. Home Ins. Co., 
220 N.W. 626, 58 S.D. 306. 

Tenn.—Gray v. JEltno. Life Ins. Co., 
166 S.W.2d 391, 178 Tenn. 88. 

Tex.—^National Mut. Casualty Co. v. 
Lowery, 148 S.W.2d 1089, 136 Tex. 
188, affirming, Civ.App., 136 S.W.2d 
1044—Camden Fire Ins. Ass’n v. 
Harold E. Clayton & Co., 6 S.W.2d 
1029, 117 Tex, 414, denying error 
Camden Fire Ins. Ass’n v. Clay¬ 
ton, Civ.App., 298 S.W. 461—Ex¬ 
port Ins. Co. of New York v. Axe, 
Com.App., 58 S.W.2d 39, affirming 
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the policy, the statute is to be read in connection 
therewith,74 in the light of the purpose or intent 
of the statute.75 This rule applies notwithstanding 
a subsequent amendment7® or repeal of the stat- 
ute.77 The rule does not extend to a statute which 


is not applicable78 or to one enacted subsequent to 
the making of the contract,7® unless the policy does 
not become effective until after the statute takes 
effect;®® nor does the rule extend to a void statute 


Sxport Ins. Co. v. Axe, Civ.App., 
36 S.W.2d 672—Henry v. Railway 
Mall Mut. Ben. Ass'n, Civ.App., 179 
S.W.2d 333, reversed on other 
grounds Railway Mail Mut. Ben. 
Ass’n V. Henry, Sup., 182 S.W.2d 
798—^Empire Ins. Co. of Texas v. 
Cooper, Clv.App., 138 S.W.2d 159. 
error dismissed—Scanlan v. Home 
Ins. Co.. Civ.App.. 79 S.W.2d 186, 
error refused—^Rosson v. Groom 
Mut Hail Ass’n, Civ.App., 68 S. 
W.2d 672—Occidental Life Ins. Co. 
V. Jamora^ Clv.App., 44 S.W.2d 
808. 

Wash.—^Ringstad v. Metropolitan 
Life Ins. Co., 47 P.2d 1046, 182 
Wash. 560, 106 A.L.R. 1682. 

Wis.—Jones v. Preferred Accident 
Ins. Co. of New York, 276 N.W. 
897, 226 Wis. 428—Bank of Cash- 
ton Y. La Crosse County Scandina¬ 
vian Town Mut Ins. Co., 267 N.W. 
461, 216 Wis. 613—Tomashek v. 
Hartland Farmers* Mut Fire Ins. 
Co., 260 N.W. 447, 212 Wis. 622— 
Heinzen v. Nuprienok, 243 N.W. 
448, 208 Wis. 612—Drewek v. Mil¬ 
waukee Automobile Ins. Co., 240 
N.W. 881, 207 Wis. 446—Stone v. 
Inter-State Exchange, 229 N.W. 26, 
200 Wis. 685. 

32 C.J. p 1162 note 24—26 C.J. p 81 
note 10. 

Statutes as affecting validity of pol¬ 
icy or provisions thereof see supra 
9 242. 

As part of oral contract 
U.S.—^Bankers Indemnity Ins. Co. v. 
Pinkerton, C.C.A.Cal., 89 F.2d 194, 
followed in Bankers Indemnity Ins. 
Co. V. Lundgren, C.C.ACal., 89 F. 
2d 200, certiorari denied 68 S.Ct 
23. 302 U.S. 708, 82 L.Ed. 548, and 
certiorari denied Bankers Indem¬ 
nity Ins. Co. V. Pinkerton, 58 S.Ct 
23. 302 U.S. 704. 82 L.Ed. 548. 
N.T.—^Brumel v. Hartford Fire Ins. 
Co.. 286 N.Y.S. 611. 158 Misc. 311 
—Searle v. Southern Surety Co. 
of New York, 247 N.Y.S. 840. 138 
Misc. 699. 

Ordinances 

Cal.—^Malachowski v. Varro, 244 P. 

936, 76 CaLApp. 207. 

Fla.—Citizens’ Ins. Co. v. Barnes, 
124 So. 722, 98 Fla. 933, followed 
in Provldence-Washington Ins. Co. 

V. Barnes, 124 So. 724, 98 Fla. 989, 
and Palatine Ins. Co. v. Barnes, 124 
So. 724, 98 Fla. 940. 

Mo.—^Lux V. Milwaukee Mechanics* 
Ins. Co., 295 S.W. 847, 221 Mo.App. 
999, transferred, see, Sup., 285 S. 

W. 424. 

Neb.—Dinneen v. American Ins. Co. 
- of City of Newark, N. J., 162 N.W. 


307, 98 Neb. 97, L.R.A1916B 618, 
AJin.Ca8.1917B 1246. 

Or.—^Northwest Amusement Co. v. 
^tna Casualty & Surety Co., 107 
P.2d 110, 166 Or. 284, 132 A.L.R. 
118. 

Tex.—Scanlan v. Home Ins. Co., Civ. 
App., 79 S.W.2d 186, error refused 
—Commercial Standard Ins. Co. v. 
Shudde, Clv.App., 76 S.W.2d 661. 

74. U.S.—^New Amsterdam Casualty 
Co. V. Jones, C.C.A.Mich., 136 F. 
2d 191, affirming, D.C., 45 F.Supp. 

887, 

Cal.—Maxfleld Wilton & Associates 
V. Industrial Accident Commission, 
65 P.2d 1864, 19 Cal.App.2d 606. 
Iowa.—Community Sav. Bank v. 
Western Surety Co., 8 N.W.2d 427, 
232 Iowa 1381—Schulte v. Great 
Lakes Forwarding Corporation, 291 
N.W. 158, 228 Iowa 1012. 

La.—^Brough v. Presidential Fire & 
Marine Ins. Co., 181 So. 482, 189 
La. 880, annulling, App., 176 So. 
895. 

Mass.—^Mulcahy v. Travelers* Ins. 

Co., 158 N.E. 764, 261 Mass. 245. 
Mich.—Galkin v. Lincoln Mut. Casu¬ 
alty Co., 272 N.W. 694, 279 Mich. 
327. 

N.Y.—Green Bus Lines v. Ocean Ac¬ 
cident & Guaranty Corporation, 39 
N.B.2d 251, 287 N.Y. 309, reversing 
29 N.Y.S.2d 147, 262 App.Div. 759 
—^Esblnsky v. Betty Court Garage, 
180 N.E. 764, 269 N.Y. 16. revers¬ 
ing 251 N.Y.S. 898, 234 App.Div. 
640. 

S.C.—Ott V. American Fidelity & 
Casualty Co., 159 S.E. 686, 161 
S.C. 314, 76 A.L.R. 4. 

Tex.—^Pirst State Bank of Temple v. 
Metropolitan Casualty Ins. Co. of 
New York. 79 S.W.2d 886, 125 Tex. 
113, 98 AL.R. 1266. reversing Met¬ 
ropolitan Casualty Ins. Co. v. First 
State Bank of Temple, Civ.App., 
54 S.W.2d 858. 

82 C.J. p 1162 note 26. 

75. Kan.—^Millers Nat. Ins. Co, v. 
Bunds, 149 P.2d 360, 158 Kan. 662. 

La.—^Tuck V. Commercial Standard 
Ins. Co. of Dallas, Texas, App., 164 
So. 472. 

Md.—^Keystone Mut. Casualty Co, of 
Pittsburgh, Pa. v. Hinds, 26 A.2d 
761, 180 Md. 676. 

Mass.—Caccavo v. Kearney, 190 N.E. 
817, 286 Mass. 480—Guzenfleld v. 
Liberty Mut. Ins. Co., 190 N.E. 
23, 286 Mass. 133. 

N.Y.—Standard Accident Ins. Co. v. 
Newman, 47 N.Y.S.2d 804, affirmed 
61 N.Y.S.2d 767, 268 App.Div. 967. 
Ohio.—^Mitchell v. Great Eastern 
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Stages. 42 N.E.2d 771, 140 Ohio St 
137, 141 A.L.R. 624. 

Tenn.—^U. S. Fidelity & Guaranty 
Co. V. Booth, 45 S.W.2d 1076, 164 
Tenn. 41. 

70L Mo.—Wilkins v. Metropolitan 
Life Ins. Co., 165 S.W.2d 858, 850 
Mo. 185, transferred, see 169 S.W. 
2d 854, 236 Mo.App. 686—Christen¬ 
sen V. New York Life Ins. Co., 141 
S.W. 6, 160 Mo.App. 486. 

77. U.S.—^Hanover Fire Ins. Co. v. 
Dallavo, C.C.A.Mlch., 274 F. 268. 

7a U.S.—Miller v. Harleysvllle Mut 
Casualty Co., D.C.Va.. 37 F.Supp. 
983, affirmed, C.C.A., Clarke v. Har¬ 
leysvllle Mut Casualty Co., 123 F. 
2d 499. 

Ga—Cherokee Life Ins. Co. v. Davis, 
82 S.E. 445, 142 Ga 82. 

N.H.—^American Mut Liability Ina 
Co. v. Ocean Accident Guarantee 
Corporation, 180 A 249, 87 N.H. 
374. 

Bealth. and aooldent provision not 
applicable to life policy 
Life policies containing provisions 
which operate to safeguard the life 
insurance ' against lapse or provide 
for annuity payments in case of to¬ 
tal or permanent disability are not 
within the purview of the health and 
accident provisions of an Insurance 
statute so as to incorporate them 
into the policy. 

Minn.—Joyce v. New York Life Ins. 
Co.. 262 N.W. 427. 190 Minn. 66, 
rehearing 260 N.W. 674, 190 Minn. 
66 . 

Wash.—^Kearns v. Penn Mut, Life 
Ins. Co., 34 P.2d 888, 178 Wash. 
235. 

79. Ill.—Moore v. Chicago Guaranty 
Fund Life Soc., 62 N.E. 882, 178 
Ul. 202. 

La.—Johnson v. Life Ins. Co. of Vir¬ 
ginia, App., 169 So. 159. 

Ohio.—^Plaut V. Mutual Life Ins. Co., 
26 Ohio Cir.Ct. 499. 

Wis.—Watkins v. Watkins, 246 N.W. 

695, 210 Wis. 606. 

Oonsaut 

Insurer does not consent to a mod¬ 
ification of the policy by a statute 
subseauently enacted by providing in 
the policy that any condition there¬ 
of shall be superseded if inconsist¬ 
ent with any statute in force.—Wat¬ 
kins V. Watkins, supra. 

80. U.S.—UtlUtles Ins. Co. v. Smith. 
C.C.A.Okl., 129 F.2d 798. 

Okl.—Utilities Ins. Co. v. Potter, 106 
P.2d 269, 188 Okl. 146, certiorari 
granted 61 S.Ct 650, 812 U.S. 670, 
86 L.Ed. 1112, certiorari dismissed 
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or ordinance.®! it has also been held that, what¬ 
ever thfe language of the policy may be, the law 
reads into the contract a provision required by the 
state insurance commissioner.82 

Statutory provisions to be construed as a part of 
the insurance contract have been held to include 
provisions allowing attorney’s fees and penalties to 
insured or beneficiary on recovery of judgment 
against insurer;®® defining the relations of an in¬ 
surance agent to the company and insured;®^ lim¬ 
iting the effect of conditions in insurance policies;®® 
prescribing the time within which notice of illness 


or injury must be given;®® regulating the particu¬ 
lar employment or acts, with respect to which the 
insurance is effected;®*^ and relating to represen¬ 
tations and warranties in the application for the 
policy.®® 

The rule that the applicable statutes are to be 
construed as a part of the policy has been applied 
to statutory provisions relating to a policy of au¬ 
tomobile liability insurance,®® compulsory automo¬ 
bile insurance,®® or a policy issued to a motor vehi¬ 
cle common carrier.®! The provisions of a work¬ 
men’s compensation act form, and should be con- 


61 S.Ct. 804, 812 U.S. 662. 86 L. 
Ed. 1109. 

81. Conn.—^Morehouse v. Employers’ 
Liability Assur. Corporation, of 
London, England, 177 A. 568, 11® 
Conn. 416. 

Mo.—^Lux v. Milwaukee Mechanics* 
Ins. Co.. 15 S.W.2d 843. 822 Mo. 
342, dissenting opinion 16 S.W.2d 
595. 322 Mo. 342. 

82. S.C.—Brownlee v. Charleston 
Motor Express Co.. 200 S.E. 819, 
189 S.C. 204—Cole v. jelZerson 
Standard Life Ins. Co.. 100 S.E. 
893. 113 S.C. 22. 

83. U.S.-—Orlando Candy Co. v. New 
Hampshire Fire Ins. Co. of Man¬ 
chester. D.C.Fla.. 51 F.2d 392. 

Ark.—Sun Life Assur. Co. of Canada 
V. Coker. 61 S.W.2d 447, 187 Ark. 
602—^American Liberty Mut Ins. 
Co. V. Washington, 86 S.W.2d 963, 
183 Ark. 497. 

Attorney’s fees 8bs part of costs see 
infra 5 1405. 

84. Tex.—^Rio Grande Nat Life Ins. 
Co. V. Bandy, Civ.App., 110 S.W. 
2d 122—Willis V. Texas Prudential 
Ins. Co., Civ.App., 101 S.W.2d 867. 
error refused. 

Effect of statutory provisions as to 
nature of agency generally see su¬ 
pra § 143. 

85. U.S.—^American Surety Co. of 
New York v. Bankers’ Savings & 
Loan Ass’n of Omaha, C.C.A.Neb., 
67 F.2d 803, certiorari denied 54 
S.Ct 629, 291 U.S. 678. 78 L.Bd. 
1066. 

Neb.—^Ware v. Home Mut. Ins. Ass’n 
of Iowa, 281 N.W. 617, 136 Neb. 
329. 

Pa.—Schware v. Home Life Ins. Co. 
of America, 3 A.2d 949, 134 Pa.Su- 
per. 53. 

OonstrootlosL by state court ooatrol- 

■H-Hg 

State statute limiting effect of 
conditions in insurance policies, as 
construed by state court, is control¬ 
ling in constructioa of contracts of 
indemnity entered into and perform- 
able in stata—^American Surety Co. 
of New York v. Bankers’ Savings 
& Loan Ass’n of Omaha, C.C.A.Neb.. 

44 C.J.S.—77 


67 P.2d 808, certiorari denied 64 S. 
Ct 629, 291 U.S. 678, 78 L.Ed. 1066. 

86. Minn.—Wheeler v. Eauitable 
Life Assur. Soc. of U. S., 1 N.W.2d 
693, 211 Minn. 474. 

Neb.—Campbell v. Columbia Casual¬ 
ty Co.. 248 N.W. 690. 125 Neb. 1. 
Notice and proof of loss generally 
see infra § 981 et sea. 

87. N.J.—Betts v. Massachusetts 
Bonding & Ins. Co.. 101 A. 257. 
90 N.J.Law 682, Ann.Cas.l918B 
620. 

i^ash.—L. J. Dowell, Inc. v. United 
Pacific Casualty Ins. Co., 72 P.2d 
296, 191 Wash. 666. 

36 C.J. p 1062 note 3. 

88. U.S.—Eauitable Life Ins. Co. of 
Iowa V. Carver, D.C.Wash., 17 F. 
Supp. 23. 

Ind.—Federal Life Ins. Co. v. Relias. 

185 N.E. 819, 99 Ind.App. 116. 
Neb.—Mayfield v. North River Ins. 
Co. of New York, 234 N.W. 197, 
122 Neb. 63. 

N.C.—^Headen v. Metropolitan Life 
Ins. Co., 173 S.E. 349, 206 N.C. 270, 
reheard 175 S.E. 282, 206 N.C. 860. 
Pa.'—Schware v. Home Life Ins. Co. 
of America, 3 A.2d 949, 134 Pa.Su- 
per. 63. 

Wls.—Olson V. Herman Farmers’ 
Mut. Ins. Co., 203 N.W. 743, 187 
Wls. 15. 

False representations or warranties 
as ground for forfeiture generally 
see infra S 473 (4). 

89. N.H.—^Bosse v. Wolverine Ins. 
Co., 190 A. 716, 88 N.H. 440. 

Oonttntianoe of policy aftef insured’s 
death 

The provision in automobile liar 
billty policy, requiring that notice 
of name of Insured’s legal represent¬ 
ative be given to insurer within thir¬ 
ty days after death of insured as a 
condition precedent of liability of 
Insurer for unexpired portion of 
policy, is invalid as being incon¬ 
sistent with statute specifically re¬ 
quiring in event of insured’s death 
that policy shall continue in force 
for full policy period, and hence in¬ 
surance commissioner was without 
power to approve of such provision. 
—Merchants Mut Casualty Co. v. 
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Egan, 20 A.2d 480, 91 N.H. 368, 136 
A.L.R. 746. 

9a Mass.—Oliveria v. Preferred Ac¬ 
cident Ins. Co. of New York, 46 
N.E.2d 263, 312 Mass. 426, 148 A. 
L.R. 1391. 

N.H.—American Fidelity Co. v. Prov- 
encher, 3 AL.2d 824, 90 N.H. 16. 

N.J.—Continental Casualty Co. v. 
Lanzlsero, 181 A. 170, 119 N.J.Eq. 
166. 

So far as applicable 

A statement in a liability compa¬ 
ny’s certificate filed with the com¬ 
missioner of motor vehicles that the 
policy therein is issued in compli¬ 
ance with the compulsory insurance 
statute, has the effect of incorporat¬ 
ing in policy only such statutory re¬ 
quirements as are applicable to the 
situation.—American Fidelity Co. v. 
Provencher, 3 A.2d 824, 90 N.H. 16. 

91. U.S.—^Travelers Ins. Co. v. Cald¬ 
well, C.C.A.Ark., 133 P.2d 649, re¬ 
versing, D.C., Caldwell v. Travel¬ 
lers Ins. Co., 46 F.Supp. 673—^Hin- 
del V. State Farm Mut. Auto Ins. 
Co. of Bloomington, Ill., C.C.A.Ind., 
97 F.2d 777, certiorari denied State 
Farm Mut. Auto Ins. Co. of Bloom¬ 
ington. Ill. V. Hindel, 59 S.Ct. 153. 
306 U.S. 647, 83 L.Ed. 418—Cald¬ 
well V. Travelers Ins. Co., D.C. 
Ark., 45 F.Supp. 678—^Commercial 
Standard Ins. Co. of Fort Worth 
V. Foster, D.C.Kaji., 31 F.Supp. 873, 
aflarmed, C.C.A., Foster v. Commer¬ 
cial Standard Ins. Co. of Fort 
Worth, Tex., 121 F.2d 117—Warner 
V. Kerrville Bus Co., D.C.Tex., 2 
F.Supp. 279. 

Al€L—^Employers Ins. Co. of Alabama 
V. Johnston, 189 So. 68, 238 AJa. 26 
—^Harbin v. Moore, 176 So. 264, 
234 Ala. 266. 

Gcl—^A merican Casucdty Co. v. 
Southern Stages, 27 S.E.2d 227, 70 
Ga.App. 22—^Maryland Casualty 
Co. v. Dobson, 196 S.E. 300, 57 Ga. 
App. 694. 

Iowa.—Crozier v. Hawkeye Stages, 
228 N.W. 320, 209 Iowa 813. 

Miss.—Commercial Casualty Ins. Co. 
V. Skinner, 1 So.2d 226, 190 Miss. 
583. 

Tenn.—Johnson Transfer & Freight 
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strued as, a definite part of a compensation liability 
policy.S2 Thg surety bond of a bank officer execut¬ 
ed pursuant to statute,®^ or a bond for the faithful 
discharge of the duties of one legally intrusted with 
public funds is an official bond,®4 and statutory pro¬ 
visions relative thereto enter into, and become a 
part of, the contract. 


Conflict or doubt The provisions of the policy 
and the provisions of the statute, in case of doubt, 
should, if possible be so construed as to harmonize 
them and bring the provisions of the policy in con¬ 
formity with those of the statute ;®5 but in case of 
an inconsistency or irreconcilable conflict between 


Lines v. American Nat Fire Ins. 
Co., 79 S.W.2d 687, 168 Tenn. 514, 
99 AL.R. 277. 

Wls.—^Madden v. Reeve, 288 N.W. 

819, 280 ^Is. 468. 

Bxtratezxltoxlal affect 
A motor vehicle carriers law re¬ 
quiring a policy for public liability 
where motor vehicles are operated 
under a certificate of public conven¬ 
ience and necessity haa no extrater¬ 
ritorial effect, and if liability policy 
secured by holder of a certificate is 
broader than the statute, and covers 
accidents occurring outside the state, 
its construction depends on terms of 
the policy.—Cohen v. Pennsylvania 
Casualty Co., Md., 88 A.2d 86. 
Unliled polloy not coatzoUed by stat¬ 
ute 

U. S.—Travelers Ins. Co. v. Cald¬ 
well, C.C.A.Ark.. 138 F.2d 649, re¬ 
versing, D.C, Caldwell v. Travel¬ 
lers Ins. Co.. 45 F.Supp. 578. 

Xdzmtlng UabUity 
The provision in policy furnished 
by insurer to motor vehicle contract 
carrier, pursuant to statute, guar¬ 
anteeing payment of damages result¬ 
ing from negligent operation of mo¬ 
tor vehicles whereby insurer is re¬ 
lieved of liability where the carrier 
is liable under workmen's compensa¬ 
tion law is ineffective where no such 
exception is made in statute or in in¬ 
dorsement which statute requires to 
be made part of policy.—^Hindel v. 
State Farm Hut. Auto Ins. Co. of 
Bloomington, Ill., C.C.A.Ind., 97 F.2d 
777, certiorari denied State Farm 
Hut. Auto Ins. Co. of Bloomlngrton, 
Ill. V. Hindel, 59 S.Ct 153. 305 U.S. 
647, 83 L.Ed. 418. 

Waiver of desozlptioiL 

Insurer issuing policy, pursuant 
to statute, guaranteeing payment of 
damages resulting from negligence 
in operation of motor vehicles by 
contract carrier, cannot escape lia¬ 
bility because motor vehicle de¬ 
scribed in policy was not one caus¬ 
ing the damage where Indorsement 
which statute requires to be placed 
on policy requires insurer to “waive” 
a description of motor vehicle oper¬ 
ated or used by the carrier.—r*Hlndel 

V. State Farm Mut. Auto Ins. Co. of 
Bloomington, Ill., supra. 

92. Cal.—^Maxfleld Wilton & Associ¬ 
ates V. Industrial Accident Com¬ 
mission, 66 P.2d 1364, 19 Cal.App. 
2d 606—^Hubbert v. Industrial Ac¬ 
cident Commission, 58 P.2d 171, 
14 Cal.App.2d 171. 


Gku—^Employers Liability Assur. Cor¬ 
poration V. Hunter, 190 S.H. 698, 
184 Ga. 196, affirming Hunter v. 
Employers Liability Assur. Cor¬ 
poration, 187 S.B. 209, 54 Ga.App. 
197. 

Ill.—^Morris v. Central West Casual¬ 
ty Co.. 183 N.B. 696, 351 Ill. 40, 
reversing 266 IlLApp. 205. 

Kan.—^Employers* Liability Assur. 
Corporation v. Matlock, 98 P.2d 456, 
161 Kan. 293, 127 A.L.R. 461. 

Minn.—^Maryland Casualty Co. v. 
American Lumber & Wrecking Co., 
282 N.W. 806, 204 Minn. 43, 119 A. 
L.R. 1269. 

N.J.—Fidelity & Casualty Co. v. Hill 
Const Co., 164 A 16, 11 N.J.Mlsc. 
58. 

Okl.—^Maryland Casualty Co. v. Com¬ 
monwealth Cotton Oil Co., 59 P.2d 
768, 177 Okl. 374. 

Tenn.—^American Mut. Liability Ins. 
Co. V. Patrick, 11 S.W.2d 872, 167 
Tenn. 618. 

Tex.—^Zurich General Accident & Li¬ 
ability Ins. Co. V. Thompson, Civ. 
App., 47 S.W.2d 663, error dis¬ 
missed—Texas Employers' Ins. 
Ass'n V. Volek, Civ.App., 44 S.W. 
2d 795, affirmed, Com.App., 69 S. 

W.2d 33, certiorari denied 56 S. 
Ct 116, 293 U.S. 598, 79 L.Ed. 691. 
Wls.—Continental Casualty Co. v. 
Woerpel, 208 NW. 882, 190 Wls. 
122, 45 A.L.R. 1328. 

CoxLstraotloiL of Workmen’s Com¬ 
pensation Baw by courts of last re¬ 
sort constitutes a part of the law of 
insurance contract made pursuant to 
such law for certain employees, and 
hence is a part of the contract.— 
Reutenik v. Gibson Packing Co., 231 
P. 773, 132 Wash. 108, 37 AL.R. 830. 
Bxtraterzltozial provlsloas 

(1) The extraterritorial provision 
of Workmen's Compensation Act, 
limiting liability to injuries occur¬ 
ring one year from date employee 
leaves the state, must be read into 
compensation policy and be consider¬ 
ed as a part thereof.—Texas Em¬ 
ployers’ Ins. Ass'n v. Robertson, 
Tex.Clv.App., 137 S.W.2d 886, error 
dismissed, judgment correct. 

(2) Workmen’s Compensation Act 
provision entitling employee hired 
within state to compensation accord¬ 
ing to law of state for injury re¬ 
ceived outside of state as if Injured 
within state becomes part of com¬ 
pensation policy, and is paramount 
to policy provision limiting cover¬ 
age to Injuries sustained in United 
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States or Canada, such limitation 
being in derogation of statute.— 
Maryland Casualty Co. v. Brown, Civ. 
App., 110 S.W.2d 180, reversed on 
other grounds 115 S.W.2d 894, 181 
Tex. 404. 

Xnanrer Is charged with notloe of 
stalnite defining terms “employer” 
and “employee.”—^New Jersey Fidel¬ 
ity & Plate Glass Ins. Co. v. Pat¬ 
terson, 284 P. 334, 86 Colo. 680. 

93. U.S.—^Hack v. American Surety 
Co. of New York, C.C.A.Ind., 96 F. 
2d 939, certiorari denied 69 S.Ct. 
95, 805 U.S. 631, 88 L.Ed. 405, re¬ 
hearing denied 59 S.Ct. 145, 305 U. 
S. 671, 83 L.Ed. 435, certiorari de¬ 
nied American Surety Co. of New 
York V. Hack, 69 S.Ct. 96, 306 U. 
S. 631, 83 L.Ed. 406. rehearing de¬ 
nied 59 S.Ct. 144, 305 U.S. 671, 83 
L.Ed. 436. 

Ind.—London & Lancashire Indemni¬ 
ty Co. of America v. • Community 
Savings & Loan Ass'n, 4 N.E.2d 
688, 102 Ind.App. 666. 

Iowa.—Community Sav. Bank v. 
Western Surety Co., 8 N.W.2d 427, 
232 Iowa 1381. 

94. Neb.—^U. S. Fidelity & Guaran¬ 
ty Co. V. McLaughlin, 107 N.W. 
677, 76 Neb. 807, reheard 109 N.W. 
390, 76 Neb. 307. 

96. Colo.—^University Indemnity Ins. 
Co. V. Tenery, 39 P.2d 776, 96 Colo. 
10 . 

Mo.—^Allen v. Raftery, App., 174 S. 
W.2d 346. 

N.J.—Fidelity & Casualty Co. v. Hill 
Const. Co., 164 A 16, 11 N.J.Mlsc. 
68 . 

NY.—Standard Accident Ins. Co. v. 
Newman, 47 N.Y.S.2d 804, affirmed 
61 NY.S.2d 767, 268 App.Dlv. 967. 
S.C.—Ott V. American Fidelity & 
Casualty Co., 159 S.E. 635, 161 
S.C. 314, 76 AL.R. 4. 

Tex.—^American Nat. Ins. Co. v. 
Ingle, Cly.App.; 129 S.W.2d 426, af¬ 
firmed 162 S.W.2d 1098, 137 Tex. 
189, 135 AL.R. 1326. 

Wash.—Occidental Life Ins. Co. v. 
Powers, 74 P.2d 27, 192 Wash, 476, 
114 AL.R. 631. 

Conformity olanso of fire policy 
providing that policy provisions 
which conflict with statutes of state 
wherein policy is Issued are to be 
considered amended to conform to 
such statutes, does not mean that 
the policy provisions must be viola¬ 
tions of, or prohibited by, statute 
before the conformity clause is op- 
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them the provisions of the statute usually will con- wise would not exist by invoking the provisions of 
trol,^® notwithstanding the provisions of the policy a statute the reason for the rule of liberal construc- 
have been approved by the state department of in- tion disappears and the policy and the statute will be 
surance.^^ It has been held, however, that in case construed according to their plain language.^ 
of such conflict the provisions most favorable to 

insured will govern, 9 8 and that the statutory pro- Waiver, The parties to the insurance contract 
visions will be construed liberally in favor of in- cannot waive an applicable statutory provision,2 
sured^s, but that where claimant cannot stand on that is, a statutory provision for the benefit of in- 
the policy and seeks to fix a liability which other- sured cannot be contracted away,8 but it is held that 


erative, but a conflict In policy and 
statutory provisions Is sufficient to 
make conformity clause operative.— 
Curtis V. Girard Fire & Marine Ins. 
Co., 11 S.E.2d 3, 190 Ga. 864, affirm¬ 
ing 7 S.E.2d 433, 62 Ga.App. 28. 

96. U.S.—^Bowen Motor Coaches v. 
New York Casualty Co., C.C.A.Tex., 
139 F.2d 332—^Hlndel v. State Farm 
Mut Auto Ins. Co. of Bloomington, 
Ill., C.C.A.Ind., 97 F.2d 777, certio¬ 
rari denied State Farm Mut. Auto 
Ins. Co. of Bloomington, Ill. v. 
Hlndel, 69 S.Ct 163, 305 U.S. 647, 
83 L.Ed. 418—American Ins. Un¬ 
ion V. Lowry, C.C.A.Tex, 62 F.2d 
209, certiorari denied Lowry v. 
American Ins. Union, 63 S.Ct. 689, 
289 U.S. 745, 77 L-Ed. 1491—Eber 
Bros. Wine & Liquor Corporation 
V. Firemen’s Ins. Co. of Newark, 
D.C.N.T., 30 F.Supp. 412—Valenti 
V. Prudential Ins. Co. of America, 
D.C.MO., 1 F.Supp. 993, affirmed, 
C.C.A, 71 F.2d 229. 

Ala.—^Employers Ins. Co. of Alabama 
V. Johnston, 189 So. 68, 238 Ala. 
26. 

D.C.—Prudential Ins. Co. of America 
V. Saxe, 134 F.2d 16, 77 U.S.App.D. 
C. 144, certiorari denied 63 S.Ct. 
1033, 319 U.S. 745, 87 L.Ed. 1701. 
Ga.—American Casualty Co. v. 

Southern Stages, 27 S.E.2d 227, 70 
Ga.App. 22. 

Ky.—^Yutz V. Commonwealth Life! 
Ins. Co., 94 S.W.2d 326, 264 Ky. 
142—^Hom V. Atlas Assur. Soc., 
48 S.W.2d 676, 241 Ky. 226. 

La.—Strauss v. New York Life Ins. 

Co.. 15 So.2d 61. 204 La. 202. 

Md.—^Keystone Mut. Casualty Co. of 
Pittsburgh, Pa., v. Hinds, 26 A. 2d 
761, 180 Md. 676. 

Mass.—^Taxelra v. Arter, 198 N.B. 
900. 292 Masa 687—Shannon’s 

Case, 174 N.E. 236, 274 Mass. 92. 
Minn.—Maryland Casualty Co. v. 
American Lumber & Wrecking Co., 
282 N.W. 806, 204 Minn. 48, 119 
A.L.H. 1269—Joyce v. New York 
Life Ins. Co.. 262 N.W. 427, 190 
Minn. 66, rehearing 260 N.W. 674, 
190 Minn. 66. 

Mo.—^Homan v. Employers Heinsur- 
ance Corporation, 136 S.W.2d 289, 
846 Mo. 660, 127 A.L.R. 163— 

Western ft Southern Life Ins. Co. 
V. New Madrid County Farmers' 
Mut. Fire Ins. Co., App., 99 S.W. 
2d 606. 


Mont.—Caldwell v. Washington Fi-. 
dellty Nat Ins. Co.. 23 P.2d 267. 
94 Mont 481—Pasherstnlk v. Con¬ 
tinental Ins. Co., 214 P. 608, 67 
Mont 19. 

N.J.—^Foster v. Washington Nat. Ins. 
Co., 192 A. 69, 118 N.J.Law 228 
—^Krieg v. Phoenix Ins. Co. of 
Hartford. Conn., 186 A. 21, 116 
N.J.Law 467. reversing 180 A. 213, 
18 N.J.M1SC. 566. 

N.Y.—Metropolitan Life Ins. Co. v. 
Conway. 169 N.E. 642, 262 N.Y. 449, 
affirming Metropolitan Life Ins. 
Co. V. Beha, 285 N.Y.S. 601, 226 
App.Div. 408—In re Plesco, 300 N. 
Y.S. 2, 252 App.Dlv. 887—^Engelson 
V. Commerce Casualty Co., 269 N. 
Y.S. 463, 149 Misc. 886—Brusteln 

V. New Amsterdam Casualty Co., 
238 N.Y.S. 313, 135 Misc. 352, af¬ 
firmed 243 N.Y.S. 770, 280 App.Div. 
716, reversed on other grounds 174 
N.B. 304, 266 N.Y. 187. 

N.C.—^Bckard v. Metropolitan Life 
Ins. Co., 186 S.B. 671, 210 N.C. 180. 
Okl.—^Enders v. Longmlre, 67 P.2d 
12, 179 Okl. 633. 

S.C.—Brownlee v. Charleston Motor 
Express Co., 200 S.E. 819, 189 S.C. 
204. 

Tex.—Scanlan v. Home Ins. Co., Civ. 
App., 79 S.W.2d 186, error refused 
—^American Fidelity ft Casualty 
Co. v. Williams, Civ.App., 84 S.W. 
2d 396, error refused—^Universal 
Automobile Ins. Co. v. Morris Fi¬ 
nance Corporation, Civ.App., 16 S. 

W. 2d 360, error dismissed. 

Va.—Scholz V. Standard Accident 
Ins. Co., 134 S.E. 728, 146 Va. 694. 
Wis.—Ottens v. Atlas Assur. Co., 276 
N.W. 900, 226 Wis. 596, 113 A.L.R. 
770. 

26 C.J. p 81 note 12. 
liability to tlilrd person. 

In case of a conflict between the 
provisions of a policy and a statute 
making insurer liable to an Injured 
third person, the actual terms of the 
policy should not be disregarded as 
between Insured and Insurer.—^Lar¬ 
kin V. Munson S. S. Line, C.C.A.N.Y., 
100 F.2d 398. 

97. Tex.—American Nat. Ins. Co. v. 
Ingle, Civ.App., 129 S.W.2d 426, 
affirmed 152 S.W.2d 1098, 136 A. 
L.K. 1826, 137 Tex. 189. 

98. Ohio.—^John Hancock Mut. Life 
Ins. Co. V. Snyder, 8 N.E.2d 898, 
62 Ohio App. 438. 
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Wis.—Wltzko V. Koenig, 272 N.W. 
864, 224 Wis. 674. 

99. Minn.—Wheeler v. Equitable 

Life Assur. Soc. of U. S., 1 N.W, 
2d 693, 211 Minn. 474. 

Bnle oannot be extended to aid ftaad 
Pa.—Rothschild v. New York Life 
Ins. Co.. 162 A. 463, 106 Pa.Super. 
564. 

1. Tex.—^Pickens v. Texas Inde¬ 
pendence Life Ins. Co.. 163 S.W.2d 
189, 139 Tex. 872, affirming Tex¬ 
as Independence Life Ins. Co. v. 
Pickens, Civ.App., 153 S.W.2d 884. 
8. U.S.—American Alliance Ins. Co. 
V. Brady Transfer ft Storage Co., 
C.C.A.Iowa, 101 F.2d 144—^Lundln 
V. ffijtna Ins. Co. of Hartford, 
Conn., C.C.A.Wis., 67 P.2d 969. 
Mo.—Cravens v. New York Life Ins. 
Co., 60 S.W. 519, 148 Mo. 683, 71 
Am.S.R. 628, 68 L.R.A. 306, affirm¬ 
ed 20 S.Ct. 962, 178 U.S. 889, 44 
L.Bd. 1116. 

N.J.—^Krieg v. Ph<Bnlx Ins. of Hart¬ 
ford, Conn., 186 A. 21, 116 N.J.Law 
467, reversing 180 A. 218, 18 N.J. 
Misc. 555. 

Tex.—Southland Life Ins. Co. v. 
Hopkins, Civ.App., 219 S.W. 264, 
reversed on other grounds, Com. 
App., 244 S.W. 989. 

3. Iowa.—Sorensen v. Farmers Mut. 
Hail Ins. Ass’n of Des Moines, 286 
N.W. 494, 226 Iowa 1816, 128 A.L. 
R. 1000. 

Mo.—Chandler v. John Hancock Mut. 
Life Ins. Co., 167 S.W. 1162, 180 
Mo.App. 394. 

N.J.—Osborn v. New Amsterdam 
Casualty Co., 168 A. 416, 111 N. 
J.Law 368. 

N.C.—^Hood ex rel. Baiflc of Summer- 
field V. Simpson, 175 S.E. 193, 206 
N.C. 748. 

Bertxiotlag liability 

Surety could not, contrary to stat¬ 
ute, provide in rider to bank cash¬ 
ier’s fidelity bond on which surety 
received annual premium, that lia¬ 
bility of surety would not be cu¬ 
mulative or exceed largest single 
amount applicable to cashier causing 
loss as fixed by superseded or super¬ 
seding bond.—^Hood ex rel. Bank of 
Summerfield v. Simpson, supra.. 

Member of mutnal Are laswanoe 
oempany cannot waive the benefit of 
a statute so as to prevent its provi¬ 
sions from operating on policies 
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a provision for the benefit of the company may be 
insisted on or waived by it as it chooses.^ 

§ 303. - Charter, By-Laws, or Rules of 

Company 

a. In general 

b. Effect of change or amendment 

a. In General 

The provisions of the charter, constitution, by-laws, 
and rules and regulations of a mutual insurance com¬ 
pany, as far as they are referred to or otherwise become 
a part of the insurance contract, should be construed to¬ 
gether with the policy or certificate. 


The charter or articles of incorporation of a mu¬ 
tual insurance company or the statute under which 
it is incorporated,® its constitution® and by-laws^ 
made in conformity with its governing law,® and 
not inconsistent with the certificate or policy,® are 
to be construed with the certificate or policy,!® to 
the extent that the provisions of the charter, con¬ 
stitution, or by-laws are made a part of the con¬ 
tract.!! 

This rule applies, although the provisions of the 
charter, constitution, or by-laws are not redted in 
the policy or expressly made a part thereof,!® and 
regardless of whether or not the member has actual 


issued by the company.—^Word v. 
Southern Mut. Ins. Go., 87 S.£3. 897, 
112 Ga. 685. 

4. Mo.—Chandler v. John Hancock 
Mut Life Ins. Co., 167 S.W. 1162, 
180 Mo.App. 894. 

5. Ill.—Illinois Bankers' Life Ass'n 
V. Collins, 178 N.B. 466, 341 Ill. 
548, reversing: 258 IlLApp. 302. 

Mich.—Wilson v. Livingston County 
Mut Fire Ins. Co., 242 N.W. 827, 
259 Mich. 25—Johnson v. State 
Mut Rodded Fire Ins. Co. of Mich¬ 
igan, 206 N.W. 163, 232 Mich. 204. 
Mo.—^Nastav v. Missouri Mut Ass'n, 
App., 47 S.W.2d 166. 

Neb.—^Ehlers v. Farmers* Mut Ins. 
Co. of Thayer County, 264 N.W. 
894. 180 Neb. 368—Jensen v. Lin¬ 
coln Hail Ins. Co., 249 N.W. 94, 
125 Neb. 87. 

N.D.—Godfrey v. North Dakota 
Farmers' Mut Tornado & Cyclone 
Co., 248 N.W. 627, 68 N.D. 418. 

32 C.J. p 1162 note 34. 

Foreign oompiuiy 

In construing life policy, statute 
of state in which insurer is incorpo¬ 
rated, prescribing form of policies, 
is significant.—^Equitable Life As- 
sur. Soc. of XJ. S. V. Deem, C.C.A.W. 
Va., 91 F.2d 669, certiorari denied 
Deem v. Equitable Life Assur. Soc. 
of U. S.. 58 S.Ct 146, 302 U.S. 744, 
82 L.Ed. 575—32 C.J. p 1162 note 34 
[a]. 

6b Ark.—^Unlonald Life Ins. Co. v. 
Crutchfield, 32 S.W.2d 806, 182 

Ark. 825. 

Ill.—^Illinois Bankers' Life Ass'n v. 
Collins, 173 N.E. 465, 341 Ill. 548, 
reversing 258 IlLApp. 302. 

Mo.—^Haseltine v. Farmers* Mut Fire 
Ins. Co. of Billings, Christian 
County, 263 S.W. 810, affirming, 
App., 240 S.W. 815. 

Ohio.—Springfield Tp. Mut. Fire Ins. 
Ass'n V. Foster, 178 N.E. 427, 40 
Ohio App. 351. 

82 C.J. p 1162 note 36. 

7. Ark.—^Unlonald Life Ins. Co. y. 
Crutchfield, 32 S.W.2d 806, 182 Ark. 
826. 

DL—^Illinois Bankers' Ldte Ass'n v- 


Collins. 178 N.E. 465, 341 Ill. 548, 
reversing 258 IlLApp. 302. 

Elan.—^Lohr v. Farmers Alliance Ins. 

Co., 62 P.2d 837. 144 Kan. 776. 
Mich.—Wilson v. Livingston County 
Mut Fire Ins. Co.. 242 N.W. 827, 
269 Mich. 25—^Johnson v. State 
Mut Rodded B*ire Ins. Co. of Mich¬ 
igan, 206 N.W. 163, 232 Mich 204. 
Minn.—^Aaberg v. Minnesota Com¬ 
mercial Men's Ass'n, 173 N.W. 708, 
143 Minn. 354. 

Mo.—^Haseltlne v. Farmers* Mut Fire 
Ins. Co. of Billings, Christian 
County. 263 S.W. 810, affirming, 
App., 240 S.W. 816. 

Neb.—^Bhlers v. Farmers Mut. Ins. 
Co. of Thayer County, 264 N.W. 
894, 180 Neb. 868—Jensen v. Lin¬ 
coln Hail Ins. Co., 249 N.W. 94, 125 
Neb. 87. 

N.D.—Godfl*ey v. North Dakota 
Farmers* Mut. Tornado & Cyclone 
Co., 248 N.W. 527, 63 N.D. 418. 

Tex.—Texas Mut Life Ins. Ass'n v. 
Tolbert 136 S.W.2d 584, 184 Tex. 
419, readopting. Com.App., 116 S. 
W.2d 1060, reversing, Clv.App., 91 
S.W.2d 900—Southern Travelers* 
Ass’n V. Shattuck. Clv.App., 2 S. 
W.2d 668, error refused—Pledger 
V. Business Men’s Accident Ass’n 
of Texas, Civ.App., 197 S.W. 889, 
reheard 198 S.W. 810, reversed on 
other grounds. Com.App., 228 S.W. 

no. 

32 C.J. p 1162 note 36. 

8. Ill.—Metropolitan Safety Fund 
Accident Ass’n v. Wlndover, 27 N. 
B. 638, 187 Ill. 417. 

Tex.—^Bankers' Life & Loan Ass’n v. 
Bond, Civ.App., 118 S.W.2d 1001 
—^Francis v. International Travel¬ 
ers* Ass'n, Civ.App., 260 S.W. 938, 
affirmed 23 S.W.2d 282, 119 Tex. 1. 
32 C.J. p 1162 note 37. 

9. Mo. — Propst V. Capital Mut 
Ass'n, 124 S.W.2d 515, 283 Mo.App. 
612. 

Tex.—Southern Travelers' Ass'n v. 
Shattuck, Civ.App., 2 S.W.2d 668, 
error refused. 

32 C.J. p 1162 note 38. 

lOu Ark,—Travelers' Protective 

1220 


Ass'n of America v. Stephens, 49 S. 
W.2d 364, 185 Ark. 660. 

Iowa—^Federal Land Bank of Omaha 
V. Farmers' Mut Ins. Ass’n of 
Adams and Adjoining Counties, 268 
N.W. 62, 217 Iowa 1098. 

Md.—Mutual Life Ins. Co. v. Bratt, 
65 Md. 200. 

Mo.—^Haseltlne v. Farmers* Mut. Fire 
Ins. Co., of Billings, Christian 
County, 263 S.W. 810, affirming, 
App., 240 S.W. 816. 

N.Y.—GreefC v. Equitable Life As- 
sur. Soc., 67 N.T.S. 871, 40 App. 
Dlv. 180, reversing 52 N.T.S. 603, 
24 Misc. 96—Seymour v. Mutual 
Reserve Fund Life Assoc., 35 K 
Y.S. 793, 14 Misc. 161. 

82 C.J. p 1163 note 39—26 C.J. p 82 
note 27. 

11. Mo.—^Howard v. Missouri State 
Life Ins. Co., App., 238 S.W. 863 
— ^Lee V. Missouri State Life Ins. 
Co., App., 288 S.W. 868, reversed 
on other grounds 261 S.W. 83, 303 
Mo. 492—^Veasman v. Lois Mutual 
Aid Ass’n, 262 S.W. 392, 214 Mo. 
App. 652. 

A by-law not made a part of the 
policy has no effect in determining 
the rights of the parties.—^Mutual 
Accident & Life Ass’n of Pennsyl¬ 
vania V. Kayser, Pa-Sup., 14 Wkly. 
N.C. 86—1 C.J. p 419 note 60. 

A by-law adopted by the dlreoton 
for their own. goyemment In the 
management of the business of the 
association does not affect insured, 
as a part of his contract. 

Ind.—Gray v. National Ben. Ass'n, 
11 N.E. 477, 111 Ind. 631. 

Pa.—Cumberland Valley Mut. Pro¬ 
tection Co. V. Schell, 29 Pa. 31. 

18. Wls.—Johnson v. Hartland 
Farmers* Mut. Fire Ins. Co. of 
Bonduel. 264 N.W. 480, 220 Wls. 
77. 

82 C.J. p 1163 note 40. 

Statutes requiring attaching of copy 
see supra § 269. 

Provisions of oonstiLtntioa as part of 
standard policy' 

Where a fire policy is designated 
as a standard policy and an article 
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knowledge of thein,^® since he is charged with,!^ 
and is presumed to have contracted with,^® knowl¬ 
edge thereof, unless his lack of such knowledge is 
due to the fault of insurance company.^® 

Accordingly the rights and liabilities of a member, 
as such, are defined and controlled partly by the 
charter of the company or the act under which it is 
incorporated, partly by its by-laws, and partly by the 
contract contained in the policy of insurance and 
it has been held that the contract cannot be con¬ 
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strued unless the constitution and by-laws are be¬ 
fore the court.i® 

The charter, constitution, and by-laws of the 
company are, of course, a part of the contract 
where they are made so by express terms in the 
policy,or in the application, where it is made a 
part of the contract,^® or where the by-law pro¬ 
visions are incorporated in, or attached to, the pol¬ 
icy or certificate,^! or are appropriately referred to 
in the policy or certificate,22 and insured cannot be 
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of insurer's constitution adopting 
the standard policy is printed in the 
policy issued, it may be assumed 
that the policy complies with the 
constitution as a standard policy; 
and it may also be presumed that 
the provisions of the constitution are 
embodied in the policy, notwith¬ 
standing the provisions of the policy 
are. materially different.—Johnson v. 
Hartland Farmers* Mut Fire Ins. Co. 
of Bonduel, supra. 

13. Ark.—Unionaid Life Ins. Co. v. 
Crutchfield. 82 S.W.2d 806, 182 Ark. 
825. 

Tex.—Southern Travelers* Ass'n v. 
Boyd, Com.App., 12 S.W.2d 188, 
modifying, Clv.App., 1 S.W.2d 446. 
82 O.J. p 1168 note 41. 

14. Idaho.—Telford v. Bingham 
County Farmers* Mut. Ina Co., 16 
P.2d 988, 62 Idaho 461. 

Tex.—Southern Travelers* Ass*n v. 
Boyd, Com.App., 12 S.W.2d 188, 
modifying, Civ.App., 1 S.W.2d 446. 
26 C.J. p 81 note 14. 

16. Ga.—^Edwards v. Farmers* Mut. 
Ins. Ass*n, 57 S.E. 707, 128 Ga. 
358, 119 Am.S.R. 386, 12 LuR.A., 
N.S., 484, 10 Ann.Cas. 1086. 

32 C.J. p 1168 note 42. 

16. Tex.—International Travelers* 

Ass*n V. Powell, Civ.App., 196 S.W. 
957, affirmed 212 S.W. 931, 109 Tex. 
560. 

Failure to furnish copy 
Where the company agreed to fur¬ 
nish a copy of its by-laws to insur¬ 
ed, but failed to do so, and Insured 
ha4 no knowledge of a condition in 
the by-laws making a claim for par¬ 
tial disability final and precluding 
recovery of a greater amount, he 
was not bound thereby.—Internation¬ 
al Travelers* Ass*n v. Powell, supra. 

17. Iowa.-r-Frick v. Hartford Life 
Ins. Co., 169 N.W. 247, 179 Iowa 
149. 

82 C.J. p 1168 note 48. 

Artloles of assoolatlou and by-laws 
cover all provisions of insurance 
contract not provided, for in appli¬ 
cation and certificate.—^Nastav v. 
Missouri Mut Ass*n, Mo.App., 47 S. 
W.2d 166. 

The by-laws determine one’s rights 
and liabilities as a member of a mu¬ 
tual company while his status as a 


policyholder is to be determined by 
his contract of insurance.—Kentucky 
Growers* Ins. Co. v. Logan, 149 S. 
W. 922, 149 Ky. 453. 

18. Md.—Condon v. Mutual Reserve 
Fund Life Ass*n, 42 A. 944, 89 
Md. 99, 73 Am.S.R. 169, 44 L.R.A. 
149. 

32 C.J. p 1168 note 44. 

j 19. Ark.—^Travelers* Protective 
Ass*n of America v. Stephens, 49 
S.W.2d 364, 185 Ark. 660. 

Mo.—Thomas v. Standard Life Ins. 

Co., App., 165 S.W.2d 287. 

Tex.—Bankers’ Life & Loan Ass’n 
V. Bond, Civ.App., 113 S.W.2d lOOl. 
32 C.J. p 1168 note 47—26 C.J. p 81 
note 20. 

By-law printed on back of oertiLfloate 
Where the face of a group life 
certificate provides that the holder 
of the certificate is subject to the 
by-laws of the association which Is¬ 
sued the certificate, a by-law provi¬ 
sion printed on the back of the cer¬ 
tificate is a part of the insurance 
contract.—Thomas v. Standard Life 
Ins. Co., Mo.App., 166 S.W.2d 287. 
Subject to by-laws of corporation 
Under statute requiring policies to 
provide that they were subject to by¬ 
laws of corporation, a life policy is¬ 
sued by mutual assessment life in¬ 
surance association properly provid¬ 
ed that policy, applications for mem¬ 
bership and for reinstatement, con¬ 
stitution and by-laws, and all amend¬ 
ments thereto, constituted insurance 
contract—^Bankers Life & Loan 
Ass’n V. Chase, Tex.Civ.App., 114 S. 
W.2d 374. 

80. Ark.—^Mutual Aid Union v. Lov- 
itt 281 S.W. 364, 170 Ark. 746. 
Iowa.—Tuttle v. Iowa State Trav¬ 
eling Men’s Ass’n. 104 N.W. 1131, 
132 Iowa 662, 7 L.R.A.,N.S., 223. 
Kan.—^Haney v. Farmers* Alliance 
Ins. Co., 4 P.2d 460. 134 Kan. 5. 
Tex.—Southern Travelers’ Ass’n v. 
Boyd. Com.App., 12 S.W.2d 183, 
modifying. Civ.App., 1 S.W.2d 446. 
Application as part of contract see 
supra § 801. 

By-laws in appUoation not attaoli- 
ed to policy are not part of contract 
—^Adams v. Lasalle Life Ins. Co., 
Tex.Clv.App., 99 S.W.2d 386, error 
dismissed. 


21. S.C.—Strawhom v. Standard 
Mut Life Ins. Co.. 12 S.B.2d 4, 196 
S.C. 448. 

Tex.—Southern Travelers* Ass’n v. 
Cole, Civ.App., 45 S.W.2d 675, error 
dismissed. 

Statute so presoxlbing', mandatory 
Ky.—^Mational Life & Accident Ins. 
Co. V. Barlow, 67 S.W.2d 997, 247 
Ky. 809. 

By-laws are merely eliminated as 
part of contract where they are not 
Incorporated in the policy and the 
validity of the contract of insurance 
is not thereby affected.—Strawhom 
V. Standard Mut Life Ass’n, 12 S.B. 
2d 4. 196 S.C. 448. 

88. Iowa.—Wood V. Farmers' Life 
Ass’n. 95 N.W. 226, 121 Iowa 44. 
Me.—Greenlaw v. Aroostook County 
Patrons’ Mut Fire Ins. Co., 105 A. 
116, 117 Me. 614—Russell v. Ox¬ 
ford County Patrons of Husbandry 
Mut Fire Ins. Co., 78 A. 469, 107 
Me. 362. 

Mich.—^Equitable Trust Co. v. East¬ 
ern Michigan Farmers* Mut. Fire 
Ins. Co., 296 N.W. 301, 296 Mich. 
892—^Partridge v. Michigan Mut 
Windstorm Ins. Co., 243 N.W. 287, 
259 Mich. 387, adhering to opinion 
239 N.W. 309, 266 Mich. 76. 

Mo.—Propst V. Capital Mut Ass’n, 
124 S.W.2d 615, 283 Mo.App. 612— 
Veasman v. Lois Mutual Aid Ass’n, 
262 S.W. 392, 214 Mo.App. 662— 
Beazell v. Farmers* Mut Ins. Co, 
of Livingston County, 253 S.W. 
126, 214 Mo.App. 430—Gcodson v. 
National Masonic Accident Ass’n, 
91 Mo.App. 339. 

N.Hl—Fabyan v. Union Mut Fire 
Ins. Co., 33 N.H. 208. 

General ref exenoe In the policy has 
been held sufficient—Simeral v. Du¬ 
buque Mut. Fire Ins. Co., 18 Iowa 
319. 

Befereuoe Insuffiolent 

Under statute requiring life poli¬ 
cies to contain entire contract, by¬ 
laws of mutual life insurance com¬ 
pany, not Incorporated in policy ex¬ 
cept by reference, were held not part 
of contract.—Illinois Bankers’ Life 
Ass’n of Monmouth, Dl., v. Talley, 
C.C.A.Tex., 68 F.2d 4, certiorari de¬ 
nied 64 S.Ct. 662, 291 U.S. 686, 78 L. 
Ed. 1072, rehearing denied 54 S.Ct 
712, 292 U.S. 604, 78 L.Ed. 1466. 
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heard to say that he has no knowledge of their 
contents,23 especially where he has signed a state¬ 
ment that he has read and agreed to the terms of 
the policy, of which the constitution and by-laws 
are a part.24 Conversely, the parties may exclude 
the charter or by-laws of the company as a part of 
the contract by express language in the policy or 
certificate that it and the application constitute the 
entire contract-25 in determining whether or not 
an insurance contract is one on the assessment plan, 
the articles of incorporation and the by-laws of the 
company are not to be considered unless they are 
made a part of the policy by an appropriate refer¬ 
ence therein.26 

The policy or certificate and the articles of as¬ 
sociation and by-laws, constituting parts of the 
contract, should, if possible, be so construed as to 
harmonize with each other ;27 but, in case of con¬ 
flict, the certificate or policy ordinarily will gov¬ 
ern ;28 and likewise an inconsistent by-law must 
give way to a regulatory statute.29 Provisions of 
the charter under which the company seeks to evade 
liability will be strictly construed against it.30 


The charter of a nonmutual company is not bind¬ 
ing on insured unless the contract of insurance pro¬ 
vides that it shall be,2i and a provision of the policy 
that the charter "which is hereby made a part of 
the polic/* shall be referred to for the purpose of 
explaining such rights and obligations as are not 
otherwise provided for does not authorize the use 
of the charter to enlarge or vary the obligations of 
the policy.32 

Rules and regulations. Reasonable rules and reg¬ 
ulations of insurer relating to the conduct of its 
business in issuing policies are binding on both in¬ 
surer and insured where they constitute a part of 
the insurance contract by being referred to in the 
policy or by being expressly incorporated therein,33 
and it has been held that such rules and regulations 
are as binding after notice thereof as though they 
had been declared in express terms to be a part of 
the contract.24 On the other hand, a rule or reg¬ 
ulation which does not constitute a part of the in¬ 
surance contract can have no effect thereon.36 A 
statutory provision allowing special regulations of 


23. Iowa.—^Pee v. National Masonic 
Accident Ass'n, 81 N.W. 483, 110 
Iowa 271—Fitzgerald v. Metropoli¬ 
tan Accident Ass’n. 76 N.W. 809, 
106 Iowa 467. 

32 C.J. p 1168 note 48. 

24. Tex.—^Bankers Life & Loan 
Ass'n of Dallas v. Wood, Civ.App., 
123 S.W.2d 464, error dismissed 
Wood V. Bankers Life v. Loan 
Ass’n of Dallas. 125 S.W.2d 262, 
182 Tex. 506. 

26. Ill.—Covenant Mut Life Ass'n 
V. Tuttle. 87 I11.APP. 309. 

Mo.—^Purdy v. Bankers’ Life Ass’n, 
74 S.W. 486, 101 Mo.App. 91. 
Cliarter admlssilde to Bkow Insuru 
ex’s power and zigMs, notwithstand¬ 
ing policy provided that policy and 
application should constitute entire 
contract.—^Keen v. Bankers Mut. Life 
Co.. 98 S.W.2d 86. 230 Mo.App. 1072. 
26. Ga.—Pink v. A. A. A. Highway 
Express, 13 S.E.2d 387, 191 
602, 187 A.L.R. 934, certiorari 

granted 61 S.Ct 1096, 313 U.S. 
655, 85 L.Ed. 1517, affirmed 62 
B.Ct. 241, 314 U.S. 201, 86 L.Ed. 
152, 137 A.IJ.R. 957, rehearing de¬ 
nied 62 S.Ct 477, 814 U.S. 716, 86 
L.Ed. 670. 

Mo.—^Lee v. Missouri State Life Ins. 
Co., App., 238 S.W. 858, reversed 
on other grounds 261 S.W. 83. 808 
Mo. 492. 

S.C.—^Legrone v. Timmerman, 24 S.K 
290, 46 S.C. 372. 

32 C.J. p 1163 note 50. 

27- Tex .—Pledger v. Business Men’s 
Accident Ass'n of Texas, CivA^pp., 
198 S.W. 810, rehearing 197 S.W. 


889, and reversed on other grounds, 
Com.App., 228 S.W. 110. 

28. Ill.—Clarke v. Illinois Commer¬ 
cial Men’s Ass’n, 180 Ill.App. 300. 
Mo.—^Nastav v. Missouri Mut. Ass’n, 
App., 47 S.W.2d 166. 

Tex.—Francis v. International Trav¬ 
elers’ Ass’n, Civ.App., 260 S.W. 
938, affirmed International Travel¬ 
ers’ Ass’n V. Francis, 23 S.W.2d 
282, 119 Tex. 1—^Pledger v. Busi¬ 
ness Men’s Accident Ass’n of Tex¬ 
as, Civ.App., 197 S.W. 889, reheard 
198 S.W. 810, reversed on other 
grounds, Com.App., 228 S.W. 110. 

82 C.J. p 1163 note 46. 

88. Iowa.—Sorensen v. Farmers' 
Mut Hail Ins. Ass’n of Des 
Moines, 286 N.W. 494, 226 Iowa 
1816, 128 A.L.R. 1000. 

3(K Mich.—^Leonard v. Farmers' 
Mut Fire Ins. Co.. 158 N.W. 1041, 
192 Mich. 230. 

31. Mich.—^American Ins. Co. v. 
Stoy, 1 N.W. 877, 41 Mich. 386. 

32. Mich.—American Ins. Co. v. 
Stoy, supra. 

33. Ariz.—Industrial Commission v. 
Arizona Power Co., 295 P. 306, 807, 
37 Ariz. 426, Quoting Oozprui Jaxls. 

Mo.—^Miller v. Missouri State Life 
Ins. Co., 163 S.W. 1080. 168 Mo. 
App. 830. 

Tex.—Inter-Ocean Casualty Co. v. 

Lenear, Civ.App., 95 S.W.2d 1366. 
Sohedulas on suhseQuent pages or 
hack of policy 

By reference in the body of the 
policy, schedules or details of regu¬ 
lations printed on a subsequent page 
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of the Instrument, or on Its back, 
may be made parts of the policy.— 
Eastern R. Co. v. Relief Fire Ins. 
Co., 98 Mass. 420. 

34. S.C.—^Rowe v. U, S. Industrial 
Life Ins. Co., 72 S.E. 1018, 90 
S.C. 168. 

DeUvery and acceptance of receipt 
. book 

VOTien the company delivers to In¬ 
sured, and he accepts, a receipt book 
containing extracts from certain 
rules and regulations, they become a 
part of the contract, and of course 
are binding on both parties.—^Rowe 
V. U. S. Industrial Life Ins. Co., su¬ 
pra. 

36. Mo.—Johnson v. Central Mut. 
Ins. Ass’n, 148 S.W.2d 267, 346 Mo. 
818, reversing, App., 132 S.W.2d 
674—Johnston v. Fidelity & De¬ 
posit Co. of Maryland, 276 S.W. 
978, 220 Mo.App. 768. 

N.C.—Standard Accident Ins. Co. v. 
Harrison-Wright Co., 178 S.E. 236, 
207 N.C. 661. 

Tex.—^Massachusetts Bonding & In¬ 
surance Co. V. Richardson, Civ. 
App., 27 S.W.2d 921, error dis¬ 
missed. 

Statutory provisions that a life 
policy and the application shall con¬ 
stitute the entire contract, and that 
an accident policy shall state on its 
face the agreement, relate only to 
whether or not a manual of Insurer 
may be considered a part of the pol¬ 
icy, and do not apply in determining 
whether or not the manual may be 
looked to in ascertaining the amount 
of Indemnity as the basis of Uabillty. 
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a mutual company to form a part of a standard 
policy is limited to such regulations as are special 
or peculiar to a mutual organization.®^ 

b. Effect of Change or Amendment 

A subsequent alteration or amendment of the char¬ 
ter, constitution^ by-laws, or rules and regulations will 
not affect a contract of Insurance already made, un¬ 
less the Insured assents to, or agrees to be bound by, the 
alteration or amendment. 

Where the charter, constitution, by-laws, or rules 
and regulations of insurer are made a part of the 
contract of insurance, this ordinarily refers to the 
charter, constitution, by-laws, or rules and regula¬ 
tions as they existed at the time the policy was 
issued, regardless of subsequent changes.®7 The 
rights of insured under his contract cannot be af¬ 
fected, destroyed, or enlarged by a subsequent 
change in the articles of incorporation or associa¬ 


tion, or in the by-laws, rules, or regulations, either 
by amendment or by the adoption of new provi¬ 
sions,®® unlegs he assents thereto,®® or unless it is 
provided in the contract that he shall be bound by 
reasonable amendments or provisions subsequently 
adopted;^® and this rule applies, even though in¬ 
sured was chargeable with knowledge that the by¬ 
laws existing when his policy was issued were sub¬ 
ject to alteration.^! 

Even where insured has agreed to such changes 
or amendments, his agreement will not cover chang¬ 
es or amendments not within its scope,or which 
are without the power of the company to make,^® or 
are unreasonable,^^ or are inconsistent with a val¬ 
uable right guaranteed insured by statute,^® or are 
not germane to the original contract,^® or which 
substantially impair or disturb vested rights under 
the insurance contract.^*^ 


—^McCarthy ▼. Pacific Mut Life Ins. 
Co., 178 IlLApp. 502. 

36b S.D.—^Nielsen v. Merdbiaiits' 
Mut. Ins. Ass’n, 128 N.W. 491, 26 
S.D. 405. 

37. S.C.—^Brandt y. Standard Mut. 
Life Asa'n. 19 8.12.2d 105, 199 S.C. 
247. 

1 O.J. p 419 note 62. 

88. Axk .—Southern Mut Life Ass*n 
y. Cocherell, 265 S.W. 945, 166 Ark. 
202 . 

Mich.—^Partridge y. Michigan Mut 
Windstorm Ins. Co., 239 N.W. 309, 
310. 256 Mich. 76, quoting Oorpus 
Jiuls, and affirmed 248 N.W. 237, 
259 Mich. 387. 

Mo.—Whitmire v. Lawrence, Barry 
and Stone Counties Mut. Ben. 
Ass'n, App., 286 S.W. 842. 

N.T.—Gillies y. Preferred Accident 
Ins. Co. of New York, 195 N.Y.S. 
396, 202 App.Diy. 681, reversing 
181 N.Y.S. 550, 110 Misc. 489, and 
reheard 197 N.Y.S. 51, 203 App.! 
Dlv. 588. 

Pa—Nichols V. Mendon Grange Mut. 
Fire Ins. Co., Com.Pl., 22 West Co. 
73. 

S.C.—^Brandt v. Standard Mut. Life 
Ins. Ass’n, 19 S.B.2d 105, 199 S.C. 
247. 

Tex.—Winters Mut Aid Ass*n, Cir^ 
cle No. 2, y. Reddin, Civ.App., 81 
S.W.2d 1103, reversed on other 
grounds, Com.App., 49 S.W.2d 1095. 
Wis.—^Hutson V. Jenson, 85 N.W. 
689, 110 Wls. 26—^Morrison v. Wis¬ 
consin Odd Fellows* Mut Life Ins. 
Co., 18 N.W. 13, 59 Wis. 162. 

32 C.J. p 1164 note 57—26 C.J. P 
82 note 32. 

Zhjmred oaanot claim the benefit of 
a byiJaw adopted after the accident 
in the absence of a special provision 
therefor.—^Maynard v. Locomotive 
Engineers’ Mut Ijife & Accident Ins. 
Ass’n, 47 P. 1030, 14 Utah 458. 


I Amendment removing doubt 

Where the new by-law is merely 
an amendment of an earlier one, and 
ostensibly adopted for the purpose 
of removing doubt of its meaning, 
the older law will be construed to 
Include the provisions of the amend¬ 
ment.—^Maynard v. Locomotive En¬ 
gineers’ Mut Life & Accident Ins. 
Ass’n, supra. 

39. Mo.—Whitmire v. Lawrence, 
Barry and Stone Counties Mut. 
Ben. Ass’n, App., 286 S.W. 842. 

S.C.—^Brandt v. Standard Mut. Life 
Ass’n, 19 S.E.2d 105, 199 S.C. 247. 
32 C.J. p 1164 note 58. 

40, IlL—^Mohlman v. Business Men’s 
Accident Ass’n of America, 201 Ill. 
App. 888. 

Mich.—^Livingston v. Cypher, 220 N. 

W. 721, 243 Mich. 500. 

Tex.—^Texas Mut. Life Ins. Ass’n v. 
Tolbert 136 S.W.2d 684, 184 Tex. 
419, readoptlng, Com.App., 116 S. 
W.2d 1060, reversing, Civ.App., 
91 S.W.2d 900—Bankers’ Life & 
Loan Ass'n v. Bond, Civ.App., 118 
S.W.2d 1001. 

1 C.J. p 419 note 63—26 QJ. p 82 
note 83—32 C.J. p 1164 note 59. 
ITotloe of amendment 
Where life certificate issued by 
mutucd assessment insurance associ¬ 
ation was by express agreement sub¬ 
ject to all by-laws of association 
then in force or thereafter enacted, 
insured agreed to be bound by any 
by-law thereafter enacted by associ¬ 
ation. regardless of notice to insured 
of enactment of such by-law, espe¬ 
cially where by-law did not offend 
against any rule of law or impair 
vested rights.—Texas Mut. Life Ins. 
Ass’n v. Tolbert, 136 S.W.2d 684, 184 
Tex. 419, readopting. Com.App., 116 
S.W.2d 1060, reversing, Civ.App., 91 
S.W.2d 900. 

4L Mich.—^Partridge y, Michigan 
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I Windstorm Ins. Co.. 239 N.W. 809, 

I 256 Mich. 76, opinion adhered to 
248 N.W. 287, 259 Mich. 387. 

32 C.J. p 1164 note 57 [a]. 

4SL U.S.—^Knights Templars’ & Ma¬ 
sons’ Life Indemnity Co. v. Jar¬ 
man, Mo., 23 S.Ct. 108, 187 U.S. 
197. 47 L.Bd. 139. 

Iowa.—Jordan v. Iowa Mut. Tornado 
Ins. Co., 130 N.W. 177, 161 Iowa 78, 
Ann.Cas.l913A 266. 

43. Tex.—^Eaton v. International 
Traveler’s Ass’n. Civ.App., 186 S. 
W. 817. 

44. Neb.—^Farmers’ Mut. Ins. Co. v. 
Kinney, 90 N.W. 926, 64 Neb. 808. 

Tex.—^Eaton v. International Trav¬ 
elers’ Ass’n, Clv.App.. 136 S.W. 817. 
32 C.J. p 1164 note 62. 

45. Tex.—^Eaton v. International 
Travelers’ Ass’n, suprfu 

46. U.S,—^lowa State Traveling 

Men’s Ass’n v. Huge, Mo., 242 F. 
762, 156 C.C.A. 360, certiorari de¬ 
nied 38 S.Ct. 14, 246 U.S. 657, 62 
L.Ed. 634. - 

Amen d ment s which make essential 
changes in the contract obligation of 
the company to pay losses occurring 
during the life of the policy are not 
covered by agrreement to be governed 
by by-laws thereafter made.—John¬ 
son V. Home Mut Ins. Ass’n, 181 N. 
W. 244, 191 Iowa 636. 

47. Kan.—^Republic Mut. Fire Ins. 

• Co. V. Johnson, 278 P. 48, 128 Kan. 

323. 

Mich.—^Partridge v. Michigan Mut. 
Windstorm Ins. Co., 243 N.W. 237, 
259 Mich. 887, adhering to opinion 
289 N.W. 309, 256 Mich. 76. 

Mo.—^Young V, Railway Mall Ass’n, 
103 S.W. 667, 126 Mo.App. 326. 
N.Y.—Wells V. Metropolitan Life 
T"- C'' IS N.Y.S.2d 22, 171 MlsC. 
878, affirmed 18 N.Y.S. 170, lot 
case, appeal granted 14 N.Y.S.2d 
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An agreement to be bound by subsequent changes 
or amendments in the constitution and by-laws does 
not make binding on insured the by-laws of another 
company or association which takes over the assets 
or insurer and assumes its obligations.^S 

§ 304. Extrinsic Matters Affecting Construc¬ 
tion in General 

Extrinsic matters may be considered In construing 
the meaning of the terms and provisions of a policy 
where they are ambiguous. 

Extrinsic matters cannot be considered in deter¬ 
mining the meaning of the terms and provisions of 
a policy where there is no real ambiguity therein,^^ 
or where the ambiguity, if any, is a patent ambigui- 
ty.BO Blank clauses cannot be looked to in inter¬ 
preting the policy, where the intention of the par¬ 
ties is otherwise dear.^l Where, however, the 
terms and provisions of a policy are ambiguous, ex¬ 


trinsic matters,such as the surrounding circum¬ 
stances,53 may be considered in determining their 
meaning; and for this purpose consideration may 
be given to the application, whether or not it is a 
part of the contract,54 and it has been held that 
other documents may be examined to ascertain in¬ 
surer's obligation but not to affect insured's rights, 
although such documents are not attached as re¬ 
quired by statute.55 

§ 305. Certificate of Loan 

A policy and a loan certificate executed as parts of 
the same transaction may be construed together as a 
single contract. 

A policy and a certificate of loan executed as 
parts of the same transaction are regarded as mere¬ 
ly parts of a single contract, and must be construed 
together,56 as where both are executed and deliv- 


490, 257 App.Dlv. 1046. affirmed 18 
N.Y.S.2d 170, 2nd case, 258 App. 
Div. 986. reargrument denied 18 N. 
T.S.2d 743, 258 App.Div. 1071. 

S.C.—^Brandt v. Standard Mut. Life 
As8*n, 19 S.E.2d 105. 199 S.C. 247. 
82 C.J. p 1164 note 66. 

Am violatloiL of statute 

In so far as resolution of Insurer's 
board of directors attempted to in¬ 
corporate a condition or stipulation 
not contained in life policy, the res¬ 
olution violated the section of the in¬ 
surance law requlrinsr the entire con¬ 
tract between the parties to be in¬ 
corporated in the policy and prohib- 
Itinsr the incorporation therein, by 
reference, of any by-laws or other 
rules not physically made a part of 
the policy at the time when it is is¬ 
sued.—Wells V. Metropolitan Life 
Ins. Co., 13 N.T.S.2d 22, 171 Misc. 
878, affirmed 18 N.T.S. 170, 1st case, 
appeal granted 14 N.Y.S.2d 490, 257 
App.Dlv. 1046, affirmed 18 N.Y.S.2d 
170, 2nd case, 258 App.Div. 986, re¬ 
argument denied 18 N.Y.S.2d 743, 
258 App.Dlv. 1071. 

4a Mo.—^Young V. Railway Mall 
Ass'n, 103 S.W. 657, 126 Mo.App. 
325. 

1 C.J. p 419 note 65. 

49. IT.S.—^Pstrm Bureau Mut. Auto¬ 
mobile Ins. Co, V. Violano, C.C.A. 
VL, 123 F.2d 692, certiorari denied 
62 S.Ct. 1048, 816 U.S. 672, 86 L.Bd. 
1747. 

Ark.—^Metropolitan Life Ins. Co. v. 
Minton, 66 S.W.2d 627, 188 Ark. 
466. 

—Camden Fire Ins. Ass*n v. Day¬ 
light Grocery Co., 12 So.2d 768. 
IlL—Whitney v. Travelers Ins. Co., 
24 N.K2d 208, 302 Ill.App. 565. 
Ohio.—^Rose V. New York Life Ins. 

Co.. 187 N.E. 869, 127 Ohio St. 266. 
Or.T—Odom v. Pioidentlal Ina Co. of 
America, 145 P.2d 480. 


S.C.—^Boyle Road & Bridge Co. v. 
American Employers* Ins. Co. of 
Boston, Mass., 11 S.E.2d 488, 195 
S.C. 397. 

Parol or extrinsic evidence rule as 
applicable to insurance policies see 
Evidence § 908. 

Only bond may be oonsidered in 
appraising rights and obligations of 
parties under an indemnity bond.— 
Protective Finance Corporation v. 
National Surety Co., 37 P.2d 530, 95 
Colo. 614. 

60. N.Y.—Cicero Const. Corporation 
V. TJ. S. Fire Ins. Co. of New York, 
41 N.Y.S.2d 719. 

Extrinsic evidence as inadmissible to 
explain patent ambigrulty generally 
see Evidence § 961 d. 

61. Mo.—Casner v. New Amsterdam 
Casualty Co., 91 S.W. 1001, 116 Mo. 
App. 354. 

62. TT.S.—^University City v. Home 
Fire & Marine Ins. Co., C.C.A.MO., 
114 P.2d 288. 

Ala.—Sales Corporation v. U. S, Fi¬ 
delity & Guaranty Co., 110 So. 277, 
215 Ala. 198. 

Miss.—^Newman v. National Fire Ins. 

Co., 118 So. 295, 152 Miss. 844. 
Time of talcing efFeot 
Although a policy by its terms is 
to take effect on a certain date it 
may be shown that because of fail¬ 
ure to comply with some condition 
precedent it did not take effect un¬ 
til a subsequent data—^Newman v. 
National Fire Ins. Co., supra. 

Meaning of tenn **iUne8B” within 
application for life policy la not to 
be determined solely on opinions of 
medical experts.—^Pacific Mut. Life 
Ins. Co. V. Cunningham, D.C.Fla, 54 
F.2d 927. reversed on other grounds, 
C.C.A, Pacific Mut Life Ins. Co. of 
California v. Cunningham, 66 F.2d 
909, certiorari denied Cunningham v. 
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Pacific Mut Life Ins. Co. of Califor¬ 
nia. 54 S.Ct 121, 290 U.S. 686. 78 L. 

Ed. 590. 

53. Ala.—^London Assur. Corpora¬ 
tion v. Poole. 101 So. 831, 212 Ala. 
109. 

Minn.—^Biwablk Concrete Aggregate 
Co. V. U. S. Fidelity & Guaranty 
Co.. 288 N.W. 394, 206 Minn. 289. 

N.Y.—^Poryclarz v. Prudential Ins. 
Co. of America, 168 N.Y.S. 884, 95 
Misc. 306, affirmed 164 N.Y.S. 1092. 
177 App.Dlv. 952. 

Pa.—^Mt. Lebanon Tp., Allegheny 
County, V. Metropolitan Casualty 
Ins. Co. of New York, 161 A 632, 
106 Pa.Super. 209. 

Tex—Commercial Standard Ins. Co. 
V. McKinney, Clv.App., 114 S.W.2d 
338, error dismissed. 

FreUmJnavy negotlatloiu 

Minn.—Mather v. London Guarantee 
& Accident Co., 146 N.W. 963, 125 
Minn. 186. 

64. U.S.—^Paddleford v. Fidelity & 
Casualty Co. of New York, C.CA 
Ill., 100 F.2d 606, certiorari denied 
Fidelity & Casualty Co. of New 
York V. Paddleford, 69 S.Ct 789, 
306 U.S. 664, 83 L.Ed. 1060—Pad¬ 
dleford V. Hartford Accident & In¬ 
demnity Co., C.C.AI11., 100 P.2d 
606, certiorari denied Hartford 
Accident & Indemnity Co. v. Pad¬ 
dleford, 59 S.Ct 789, 806 U.S. 664, 
88 L.Ed. 1060. 

Admissibility of application in action 
on policy see infra 9 1824. 

Construction of application as part 
of contract see supra 9 801. 

65. Ky.—^National Life & Accident 
Ins. Co. V. Barlow, 67 S.W.2d 997, 
247 Ky. 809. 

Other documents construed as part 
of contract see supra 9 299. 

66. Ill.—Noth V. Fidelity Mut Life 
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ered at the same time,57 and even though they are 
not executed at the same time, if they constitute 
parts of one transaction which is not closed until 
delivery of the policy^® In case of a conflict be¬ 
tween the policy and the loan certificate or note, 
the provisions of the policy prevail.^S 

§ 306. Custom and Usage between Parties 

A long-continued private custom between the par. 
ties will control over a general custom, and the insured 
is entitled to the benefit of such a custom, 

A long-continued private custom between the par¬ 
ties will control over a general custom.50 A policy¬ 
holder is entitled to the benefit of an insurer’s cus¬ 
tom to give notice of the due dates of premium 
notes despite a provision in the notes waiving the 
right to notice.81 

§ 307. Premium Note or Receipt 

A premium note Is part of a contract of Insurance to 


be read and construed in connection with the other parts 
of the contract where the policy and note refer to each 
other and concern the same parties and subject matter. 
A premium receipt also may be deemed to be a part 
of the contract. 

A premium note is a part of the contract of in¬ 
surance,82 and it is to be read and construed in 
connection with other parts of the contract,®® at 
least where the policy and note are executed simul¬ 
taneously,®^ refer to each other,®6 and concern the 
same parties®® and subject matter,®^ This has 
also been held to be true notwithstanding the note 
is made subsequent to the issuance of the policy and 
its terms are not set out in the policy,®® and not¬ 
withstanding a stipulation in the policy, or a stat¬ 
utory provision, that the policy and the application 
shall constitute the entire contract,®® or a statement 
in the note that it is not a part of the policy, but 
a separate contract.^® 

A premium receipt may also be deemed a part of 


Ins. Co. of Philadelphia, Pa., 211 
IlLApp. 94. 

Okl.—^Myler v. Fidelity Mut. Life 
Ins. Co., 167 P. 601. 64 Okl. 293. 
S.c.—Middleton v. Volunteer State 
Life Ins. Co., 184 S.B. 161, 179 S.C. 
417. 

Loans on policies generally see infra 
SS 337-389. 

Writing aoknowledgtiig lotai and new 
policy 

Where Insured surrenders life in¬ 
surance policy for one based on an¬ 
other premium plan and signs sepa¬ 
rate writing acknowledging loan to 
be a lien on new policy, the policy 
and the separate writing are parts 
of single contract.—Myler v. Fidelity 
Mut. Life Ins. Co. of Philadelphia, 
167 P. 601, 64 Okl. 293. 

57. Ill.—James v. Franklin Life 
Ins. Co.. 180 I11.APP. 632. 

58. Ill.--Noth V. Fidelity Mut. Life 
Ins. Co., 211 IlLApp. 94. 

59. S.C.—Middleton v. Volunteer 
State Life Ins. Co., 184 S.B. 161, 
179 S.C. 417—Davis v. Acacia Mut. 
Life Ins. Co.. 181 S.B. 12, 177 S. 
C. 821. 

60. U.S.—Massachusetts Bonding & 
Insurance Co. v. R. B. Parsons 
Electric Co., C.aA.Mo., 61 F.2d 
264. 92 A.L.II. 218. 

General customs and usages afCect- 
ing insurance: 

Application to: 

Insurance business see Customs 
and Usages S 19. 

Insurance contracts see Customs 
and Usages 9 27. 

Elnowledge and notoriety of see 
Customs and Usages 9 9. 
Repugnancy between usage and 
contract see Customs and Usages 
9 80. 


Oral renewal of policies 
Insurance companies* general cus¬ 
tom of making oral binders for only 
short periods before issuing written 
policies does not impair insured's 
right to rely on insurer’s long-con¬ 
tinued private custom of orally re¬ 
newing insurance policies and deliv¬ 
ering new policies from one to six 
weeks after they became effective.— 
Massachusetts Bonding & Insurance 
Co. V. R. E. Parsons Electric Co., su¬ 
pra. 

Renewals generally see supra 99 283- 
287. 

61. S.a—Lane v. New York Life 
Ins. Co., 145 S.B. 196, 147 S.C. 338. 
Time of payment of premiums gen¬ 
erally see infra 9 345. 

68. Tex.—^Liverpool & London & 
Globe Ins. Co., Limited, of London, 
England v. Baggett, Clv.App., 275 
S.W. 313, error denied Baggett v. 
Liverpool & London & Globe Ins. 
Co., Limited, of London, England, 
277 S.W. 78, 115 Tex. 144. 

32 C.J. p 1160 note 80—26 C.J. p 79 
note 84. 

Premium note in mutual insurance 
as independent contract see infra 
9 378. 

Faymastex's order 

The provisions of an order by an 
employee directing the paymaster of 
his employer to pay the premiums 
on an accident policy from his wages 
must be treated as part of the terms 
of the policy.—Stanford v. Provident 
Life & Accident Ins. Co., 20 S.W.2d 
1048, 159 Tenn. 556. 

68. Ark.—^Home Life & Accident Co. 
V. Haskins. 245 S.W. 181, 156 Ark. 
77—^Fidelity Mut. Life Ins. Co. v. 
Bussell, 86 S.W. 814, 75 Ark. 25. 
Mo.—Continental Ins. Co. v. Burks, 
App., 207 S.W. 847. 
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Tex.—^North American Accident Ins. 
Co. v. Bowen, Clv.App., 102 S.W. 
163. 

82 C.J. p 1160 note 81. 

64. Tex.—^Liverpool & London & 
Globe Ins. Co., Limited, of Lon¬ 
don, England, v. Baggett, Clv.App., 
275 S.W. 318, error denied Baggett 
V. Liverpool & London & Globe 
Ins. Co., Limited, of Londoqi, Eng¬ 
land, 277 S.W. 78, 115 Tex. 144. 

32 C.J. p 1160 note 85. 

65. Mo.—Continental Ins. Co. v. 
Burks, App., 207 S.W. 847. 

32 C.J. p 1160 note 86. 

66. Tex.—^Laughlln v. Fidelity Mut. 
Life Ass'n, 28 S.W. 411, 8 Tex.Clv. 
App. 448. 

67. Cal.—^Kelly v. Great Western 
Accident Ins. Co., 189 P. 785, 46 
CaLApp. 747. 

Tex.—Laughlin v. Fidelity Mut. Life 
Ass'n, 28 S.W. 411, 8 Tex.Civ.App. 
448. 

68. Tex.—Texas Life Ins. Co. v. 
Cork, 89 S.W.2d 779, 126 Tex. 627, 
reversing, Clv.App., 59 S.W. 2d 334. 

69. Mo.—^Marshall v. Missouri State 
. Life Ins. Co., 129 S.W. 40, 148 Mo. 

App. 669. 

32 C.J. p 1160 note 89. 

Freanlum note as subseguent agree¬ 
ment 

Since a premium note providing 
that it shall be an indebtedness on 
the policy is part of an agreement 
made subsequent to the Issuance of 
the policy, a statute providing that 
the policy and application shall con¬ 
stitute the entire contract does not 
render it ineffective.—Pacific Mut. 
Life Ins. Co. of California v. Thur¬ 
man, 89 S.W.2d 202, 126 Tex. 368, re¬ 
versing, Civ.App., 55 S.W.2d 1079. 
70- Cal.—^Kelly v. Great Western 
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the insurance contract,although insurer’s liabili¬ 
ty is to be determined by the terms and provisions 
of the policy and not by the receipt.*^2 The receipt 
must be construed as a whole, and may be read 
and considered in connection with other papers, 
such as the application, policy, and a premium 
note,74 as where it and the other papers are de¬ 
livered simultaneously,^® or where the receipt is 
attached or referred to in the application,7® or is 
attached to the policy.77 However, under a stat¬ 
ute providing that the policy and application shall 
constitute the entire contract, a receipt not attach¬ 
ed to or incorporated therein cannot be considered 
in construing the policy,78 although it may be con¬ 
sidered as a part of a contract of insurance.79 

§ 308. Parties and Beneficiaries, and Their 

Interests in General 

a. General considerations 

b. Fire insurance 

c. Marine insurance 

d. Life insurance 

e. Liability insurance 

a. Gteneral Oonsiderations 

Ordinarily persona specifically designated as persons 
insured are entitled to protection under the policy, and 
c'ertain general phrases sometimes extend protection to 
persons not so specifically named. 


In general all persons specifically named as per¬ 
sons insured in a policy insuring against loss of, 
or damage to, property are covered or protected by 
the policy,®® but a person not so named is not pro¬ 
tected if the policy does not contain a provision 
which indicates an intent to cover the interest of 
another than the named insured,®^ and such per¬ 
son is not protected if he does not belong to a class 
to which the protection of the policy is extended,®^ 
A policy which contains a description of the person 
insured which shows that the policy was taken for 
account of, or for the benefit of, a person specifi¬ 
cally named in the policy covers only the interest 
of such person.®® A policy which restricts the 
risks of loss or damage to property belonging to 
the designated insured does not cover property of 
another held by insured merely as bailee.®^ 

The general rule that doubtful language contain¬ 
ed in an insurance policy is to be construed in favor 
of insured and against insurer, discussed supra § 
297, operates only after insured has been determined 
and not in deciding whether a certain individual be¬ 
longs to the insured class described in the policy,®® 
and a third person who is not a party to a contract 
of insurance usually is not entitled to a strict con¬ 
struction in his favor in determining whether the 
contract was made for his benefit.®® 


Accident Ins. Co., 189 P. 785, 46 
CaLApp. 747. 

71- U.S.—^lowa Life Ins. Co. v. Lew¬ 
is, Tex., 28 S.Ct. 126. 187 U.S. 335. 
47 L.Ed. 204. 

A notice on the hack of the receipt 
that, If the note given for the pre¬ 
mium is not paid at maturity, the 
policy shall determine constitutes a 
part of the contract of insurance, 
where such receipt states on its face 
that it is subject to the terms of the 
contract and the conditions on the 
back of the receipt, which insured 
is directed to read.—^lowa Life Ina 
Co. V. Lewis, supra. 

ZTotloe relating to deUvery of poL. 
icy, contained in receipt for first pre¬ 
mium becomes merged in policy.— 
Mutual Life Ins. Co. of Baltimore v. 
Otto. 138 A. 16, 153 Md. 179, 68 A.L. 
R. 487. 

Printed statement on back of re¬ 
ceipt for premium showing in gen¬ 
eral terms the sums which will be 
paid for specific losses is not part of 
accident insurance policy.—Clark v. 
Federal Life Ins. Co., 136 S.B. 291, 
193 N.a 166. 

78. N.C.—Clark v. Federal Life Ins. 
Co., supra. 

73- Mo.—^Patterson v. Prudential 
Ins. Co. of America, App., 23 S.W. 
2d 198. 

74. U.S.~National Life & Accident 


Ins. Co. V. Holbrook, C.C.A.Tex, 
100 F.2d 780, certiorari denied 69 
S.Ct. 822, 307 U.S. 624, 83 L.Bd. 
1602. 

Ark.—Jenkins v. International Life 
Ins. Co., 232 S.W. 3, 149 Ark. 257. 

75. Ark.—^Home Life & Accident 
Co. V. Haskins. 246 S.W. 181, 166 
Ark. 77. 

76- U.S.—^National Life & Accident 
Ins. Co. V. Holbrook, C.C.A.Tex, 
100 F.2d 780, certiorari denied 59 
S.Ct. 822, 307 U.S. 624, 88 LEd. 
1602. 

Ark.—Jenkins v. International Life 
Ins. Co.. 232 S.W. 8. 149 Ark. 257. 
Pa.—Stonsz v. Equitable Life Assur. 
Soc. of U, S., 187 A 403, 324 Pa. 
97, 107 AL.R. 178. 

77. U.S.—National Life & Accident 
Ins. Co. v. Holbrook, C.C.ATex., 
100 F.2d 780, certiorari denied 59 
S.Ct. 822, 807 U.S. 624, 83 L.Ed. 
1502. 

78. Mo.—^Major v. ^tna Life Ins. 
Co., App.. 260 S.W. 768. 

Tex—Jefferson Standard Life Ins. 
Co. V. Baker, Civ.App., 260 S.W. 
223. 

79. U.S.—^National Life & Accident 
Ins. Co. V. Holbrook, C.C.ATex, 
100 F.2d 780, certiorari denied 69 
S.Ct 822, 807 U.S. 624, 88 L.Ed. 
1602. 


80. Several persons as Interest may 
appear 

Policy covering automobile, speci¬ 
fying as assureds three persons as 
their interests may appear, insured 
all three.—^Pratt v. Hanover Fire 
Ins. Co., 146 A 768, 60 B.I. 203. 
“And/or" 

Burglary policy naming as assured 
a specified person *‘and/or*’ another 
specified person covered losses sus¬ 
tained by each of the persons so 
specified, and also losses to property 
in which both were interested.—^Bob- 
row V. U. S. Casualty Co., 246 N.T. 
S. 363, 281 App.Dlv. 91. 

81. Mass.—Washbum-Crosby Co. v. 
Home Ins. Co., 86 N.E. 692, 199 
Mass. 463. 

26 C.J. p 85 note 90 [e]. 

82. Mo.—^National Fire Ins. Co. of 
Hartford, Conn., v. Maddox 20 8. 
W.2d 706, 224 Mo.App. 90. 

83. Ohio.—Cincinnati Ins. Co. v. 
Hleman, 1 Dlsn. 396, 12 Ohio Dec., 
Reprint, 692. 

84. N.Y.—Midler v. Continental Ina 
Co., 284 N.Y.S. 288, 168 Mlsc. 153. 

85. W.Va.—Wylie v. Mountain Mo¬ 
tors, 27 S.E.2d 494. 

86. Mo.—^National Fire Ins. Co. of 
Hartford, Conn., v. Maddox 20 8. 
W.2d 705, 224 Mo.App. 90i 
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A policy purporting to insure against loss or dam¬ 
age to property held in trust or on commission by 
the designated insured in general covers the inter¬ 
est of the owners of property in the hands of the 
designated insured,®'^ but a provision which in terms 
insures the interest of the designated insured in 
property held by him in trust or on commission does 
not cover the owner’s interest.*® 

The interest of a person not specifically named in 
a policy covering loss of, or injury to, property 
may be covered by‘the general phrase “for account 
of whom it may concern.”®* The phrase “for whom 
it may concern” includes only those persons for 
whom insurance was intended,*® and, to render the 
insurance available to a particular person by vir¬ 
tue of such phrase, it is essential that he should 
have directed the procurement of the policy or that 
there should be subsequent ratification or adop¬ 
tion by him.*l 

According to some cases a provision of a policy 
covering loss of, or damage to, property for pay¬ 
ment of loss to a specified person as his “interest 
may appear,”** or as his “interest shall appear,”** 
has reference to an interest existing when such pro¬ 
vision is inserted in the policy and does not include 
a new interest thereafter acquired; but, according 
to other authorities, the phrase “as interest may 
appear” does not refer to the interest appearing at 
the time the policy is issued but means such inter¬ 


est as by proper proofs is shown to appear at the 
time of the loss.*^ It has been stated broadly that 
the phrase “as interest may appear” refers to debts 
owned by insured.*® 

Provisions of a policy clearly desigfnating a par¬ 
ticular entity as the insurer are controlling in this 
regard.*® 

Accident and health insurance» A description of 
insurer, in a health and accident policy, as a “re¬ 
serve insurance company,” has been construed to 
refer tp a company which has provided for the cre¬ 
ation of a reserve fund as permitted by statute.®*^ 

b. Fire Insurance 

(1) General considerations 

(2) Mortgaged property 

(3) Property held for others 

(1) General Considerations 

Questions as to what persons and what Interests are 
protected or covered by a policy of fire Insurance are de¬ 
terminable largely In the light of the language of the 
policy; but under some circumstances a policy may Inure 
to a person not specifically designated. 

As a general rule the person insured under a fire 
insurance policy is the person applying for insur¬ 
ance* and entering into a contract therefor,** espe¬ 
cially where such person is the owner of the prop¬ 
erty covered by the policy,** and a person to whom 
the loss may be made payable is not necessarily the 


87- N.T.—^Brooklyn Clothing Corpo¬ 
ration V. Fldelity-Phenlx Fire Ins. 
Co.. 200 N.T.S. 208. 206 App.Dlv. 
743. reversing Brooklyn Clothing 
Corporation v. People’s Nat. Fire 
Ins. Co., 196 N.Y.S. 27. 11® Misc. 
674. 

As used in fire insurance policy see 
Infra subdivision b (S) of this sec¬ 
tion. 

88. N.T.—Brooklyn Clothing Corpo¬ 
ration V. Fldelity-Phenix Fire 
Ins. Co., supra. 

89. U.S.—Palmetto Fire Ins. Co. v. 
Beha, D.C.N.Y.. 18 F.2d 600. 

As used in policy of: 

Five insurance see inft'a subdivi¬ 
sion b (1) of this section. 
Marine Insurance see infra subdi¬ 
vision c (2) of this section. 

The personal anaUty of the oosb- 
traet is not affected by the use of 
the words “for account of whom it 
may concern.”—Chrysler Sales Cor¬ 
poration V. Spencer. D.C.Ma. 9 F.2d 
674. affirmed Palmetto Fire Ins. Co. 
V. Conn, 47 S.Ct. 88. 272 U.S. 296. 71 
L.Bd. 248. 

Antlolpated risks 

The designation “for account of 
whom it may concern” is sometimes 
used with respect to anticipated 


risks.—^Palmetto Fire Ins. Co. v. 
Beha. D.CN.Y., 18 F.2d 600. 

Sa N.Y.—Lee v. Adsit, 37 N.Y. 78. 
4 Transcr.A. 836. 

Ohio.—Cincinnati Ins. Co. v. Bieman, 
1 Disn. 396, 12 Ohio Dec., Reprint, 
692. 

91. N.Y.—Lee v. Adsit, 37 N.Y. 78, 
4 Transcr.A. 836. 

Ohio.—Cincinnati Ins. Co. v. Bie¬ 
man, 1 Disn. 396, 12 Ohio Dec.. Re¬ 
print, 692. 

92. U.S.—Westchester Fire Ins. Co. 
of New York v. Norfolk Building 
& Loan Ass’n, C.C.A.Neb.. 14 F.2d 
624. 

Ill.—Ware v. Barnard & Leas Mfg. 

Co.. 94 I11.APP. 498. 

Construction of phrase in: 

Fire policy see infra subdivision b 
of this section. 

Marine policy see infra subdivi¬ 
sion c of this section. 

93. Meuas.—^Attleborough Sav. Bank 
V. Security Ins. Co.. 46 N.B. 390, 
168 Mass. 147, 60 Am.S.R. 373. 

94. U.S.—Bagle, Star & British Do¬ 
minions V. Tadlock, D.C.Cal.. 22 F. 
Supp. 646. 

Wash.—^Fenton v. Cascade Mut Fire 
Ass'n of Washington, 111 P. 848, 60 
I Wash. 389. 


95. U.S.—^Bagle, Star & British Do¬ 
minions V. Tadlock, D.C.CaL, 22 F. 
Supp. 545. 

96. Cal.—Waen v. Ohio Farmers’* 
Ins. Co., 41 P.2d 168, 4 Cal.App.2d 
518. 

97. Tex.—^Empire Ins. Co. of Texas 
V. Cooper, Clv.App., 188 S.W.2d 
169. Error dismissed. 

98. Minn.—Kierce v. Lumbermen's 
Ins. Co. of Philadelphia, 202 N.W. 
730, 731, 162 Minn. 277, citing Oo*u 
pus Juis. 

26 C.J. p 82 notes 36, 87. 

Insurable interest in general see su¬ 
pra S§ 179-197. 

* "Insured” and “assured’* defined see 
supra S 49. 

Parties: 

Plaintiff in action on fire insur¬ 
ance policy see infra S 1267. 

To contract of Insurance In gen¬ 
eral see supra S 288. 

Right to proceeds of fire Insurance 
policy generally see Infiu Sfi 1140- 
1158. 

99. U.S.—^Btertford Fire Ins. Co. v. 
Morris. C.C.A.Ohio, 27 F.2d 606. 

Owner as insured and party 
At the time of loss the owner of 
the real property Involved was In¬ 
sured and was a party to the insure 


1227 



§ 308 


INSURANCE 


44 C.J.S. 


person insured,^ the payee in such case being mere¬ 
ly an appointee to receive payment of proceeds of 
the policy.2 While it has been held that the fact 
that a policy insuring a particular person was ob¬ 
tained by another to whom the loss is payable as 
his interest may appear does not render such per¬ 
son the insured,8 it has also been held that, if the 
one to whom the loss is made payable is really the 
contracting party, he is the insured, even though 
the property may belong to another in whose name 
the policy is ostensibly taken.^ 

The description in the policy may relate to the 
property and not to the nature and extent of the 
interest insured.® It is the insured who is entitled 
to recover for a loss if he had any insurable inter¬ 
est in the property,® and one who is not named as 
insured cannot have the benefit of the insurance 
in the absence of anything in the policy to show 


that it was intended to cover his interest.*^ So, 
where insured has only a life estate in the prop¬ 
erty insured, such estate is the only interest cov¬ 
ered by the policy.® A policy in the name of ei¬ 
ther the remainderman or the life tenant does not 
cover the interest of the other.® 

A beneficiary not specifically named is insured 
if it was the intention of the contracting parties 
that such person was to be covered by the designa¬ 
tion in the policy of the insured.^® Where one 
takes out insurance in his own name on the prop¬ 
erty of another for the latter’s benefit, the policy 
will inure to the owner if he authorized or subse¬ 
quently adopts it,ii and he may adopt the policy 
and thus entitle himself to the benefit of the con¬ 
tract of insurance even after a loss;i2 but it is 
essential that there should have been an intention 
to insure the owner’s interest and that he should 


ance contract, notwithstanding: a 
long-term lease had been griven by 
the owner after the policies had 
been obtained and there was attach¬ 
ed to each policy a rider reciting 
that the lessee should be recogrnlzed 
as the Insured.—^Hartford Fire Ins. 
Co. V. Morris, supra. 

1. Conn.—'Woodbury Sav. Bank & 
Bldg. Ass’n V. Charter Oak Fire 
& Marine Ins. Co„ 29 Conn. 374. 

Minn.—^Blierce v. Liumbermen*s Ins. 
Co. of Philadelphia, 202 N.W. 730, 
731, 162 Minn. 277, citing Corpus 
Juris. 

26 C.J. p 82 notes 36, 37. 

2. Minn. —Klerce V. liumbermen’s 
Ins. Co. of Philadelphia, 202 N.W. 
730, 162 Minn. 277. 

26 C.J. p 82 notes 36, 37. 

Purciiaser as payee 
Where the owner of real proper¬ 
ty obtained a policy and later a 
rider was attached reciting that the 
property had been sold and that 
loss, if any, is payable to the ven¬ 
dor and to the purchaser, as their 
respective interests may appear, it 
was held that the purchaser was 
merely an appointee, entitled in case 
of loss, to receive the stipulated 
portion of the proceeds of the poli¬ 
cy.—^Klerce v. Lumbermen's Ins. Co. 
of Philadelphia, supra. 

8. U.S.—Slas V. Roger Williams Ins. 
Co., C.C.N.H.. 8 F. 187. 

^ Ill.—^Traders’ Ins. Co. v. Pacaud, 
87 N.B. 460, 150 Ill. 246, 41 Am.S.R. 
366. 

Pa.—S'woope v. U. S. Fire Ins. Co., 
87 Pa.Super. 349. 

S, Ohio.—^Hartford Protection Ins. 
Co. V. Harmer, 2 Ohio St. 452, 59 
Axn.D. 684. 

CL JT.T.—Now York v. Hamilton F. 
Ins; Co., 23 N.Y.Super. 687, afOlrm- 


ed 39 N.Y. 46. 100 Am.D. 400, 6 
Transcr.A. 244. 

26 C.J. p 82 note 40. 

Buyer of personal property as In^ 
Bured 

Printed Indorsement, apparently 
limiting protection of automobile fire 
policy to interest of seller who re¬ 
tained title pending payment of pur¬ 
chase price in full, was construed, 
in view of face of policy, as merely 
ascertaining extent of seller's inter¬ 
est, and not to preclude recovery by 
Insured buyer.—^American Indemni¬ 
ty Co. V. Hood, 35 S.W.2d 353, 188 
Ark. 266. 

7. La.—^Duncan v. Sun Mut. Fire 
Ixxs. Co., 12 La^Ann. 486. 

Mo.—Fitterllng v. Johnson County 
Mut Fire Ins. Co., 112 S.W.2d 847, 
360, 232 Mo.App. 805, citing Corpus 
Juris—^Becker v. Farmers’ Mut. 
Fire Ins. Co. of Hock Tp., Jeffer¬ 
son County, App., 99 S.W.2d 148, 
163, citing Corpus Juris. 

26 C.J. p 82 note 41. 

Insured and “faxuUy" 

Fire policy covering wearing ap¬ 
parel of Insured and "family" did 
not Include apparel of Insured's sis¬ 
ters, or half-brother and his family, 
who were not dependent on Insured, 
even though all constituted one 
household and all worked in store 
conducted in name of insured, word 
"family" primarily suggesting a 
husband and wife and their children. 
—Franklin Fire Ins, Co. y. Shadid, 
Tex.Com.App., 68 S.W.2d i030, mod¬ 
ifying, Civ-App., 46 S.W.2d 769. 
Corporatlou 

(1) Where partnership property 
sold to plaintiff, a company incor¬ 
porated by former partners to take 
over the business and assets, was 
covered by a fire policy in the name 
of the partnership, and after the in¬ 
corporation there was a renewal of 
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the policy, issued in the name of the 
partnership, "as now or may be 
hereafter constituted," plaintiff cor¬ 
poration was not entitled to claim 
the benefit of the policy, as the quot¬ 
ed words did not include it.—^Dia¬ 
mond Cravat Co. v. Eagle Star & 
British Dominions Ins. Co., Limited, 
of London, England, 201 N.Y.S. 294, 
121 Mlsc. 422, affirmed 202 N.Y.S. 923, 
208 App.Div. 769. 

(2) A fire policy made out to a 
certain individual "doing business 
as New England Box and Barrel 
Company as now or maybe hereafter 
constituted" did not render policy 
applicable to a corporation which the 
individual formed under a similar 
name, since individual and corpora¬ 
tion were distinct entities.—New 
England Box & Barrel Co. v. Trav¬ 
elers Fire Ins. Co., 8 A.2d 806, 68 R. 
I. 316. 

8. Ind.—Glens Falls Ins. Co. v. 
Michael, 74 N.E. 964, 167 Ind. 669, 
8 L.R.A.,N.S., 708, rehearing denied 
79 N.B. 906, 167 Ind. 659. 

9. Va.—^Thompson v. Gearheart, 119 
S.B. 67, 137 Va. 427, 85 A.L.H. 36. 

10. Mo.—^Becker v. Farmers* Mut. 
Fire Ins. Co. of Rock Tp., Jefferson 
County. App., 99 S.W.2d 148. 

26 C.J. p 83 note 6 [a]. 

Persons nsaned la will 

Mutual fire policy which described 
Insured as the "Press Becker Est. 
as per mentioned in will" covered, as 
insured, persons named in the will of 
one other than Press Becker.—^Beck¬ 
er V. Farmers* Mut. Fire Ins. Co. of 
Rock Tp., Jefferson County, supra. 
IL N.J.—^Marts v. Cumberland Mut. 

Fire Ins. Co., 44 N.J.Law 478, 

26 C.J. p 88 note 48. 

12. N.J.—^Marts v. Cumberland Mut. 

F. Ins. Co., supra. 

26 C.J. p 83 note 49. 
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have authorized the procurement of, or adopted, the 
policy.^® 

Under a policy which in terms is for the benefit 
**of whom it may concern,” or which contains an 
equivalent provision, a person having an interest 
in the property, whom it was intended to insure, 
is entitled to the benefit of the insurance,if he 
authorized the procurement of the policy or if he 
adopts it after it is issued,i6 and such adoption may 
take place after the loss,^® but one who was not, at 
the time of the issuance of such a policy, in con¬ 
templation of the party procuring the insurance, 
and for whose benefit it was not intended, cannot by 
subsequent adoption avail himself of such policy, 
whatever interest he may really have in the thing 

insured.i7 

Successive owners of property may in turn be 
parties really insured where the policy is so fram- 
cd.i8 A policy covering property owned by in¬ 
sured does not include personal property which is 
the subject matter of a contract of sale to insured 
where title had not passed to him at the time of the 
loss.i^ A policy describing insured’s estate or in¬ 
terest as a “lease” or “leasehold interest” may cov¬ 
er an interest other than one created by a formal 

lease. 20 

A policy purporting to insure a specified person, 
with the additional designation “receiver,” does not 
cover the^ interest of such person, personally, but 


only the interest of those entitled to share in the 
estate in receivership,^! but such policy inures to 
the duly appointed successor of the person desig¬ 
nated, in such successor’s representative capacity.22 
A policy insuring the heirs and representatives of 
a decedent inures to the benefit of the testamentary 
trustee of decedent who holds title to the property 
insured, in trust for the heirs.23 In determining 
who is entitled to the benefit of a policy taken in 
the name of a deceased person as the insured, it 
will be presumed that insurer had knowledge that 
the person named was dead and that the contract 
was for the benefit of his legal representatives, 
especially when the policy itself provides that wher¬ 
ever the word “insured” occurs it shall include the 
legal representatives of insured,26 and in such case 
the benefit of such policy may be claimed by the 
widow and sole heir and duly qualified administra¬ 
trix of such deceased person where she obtained 

the insurance.26 

Partnership property. In general a partner who 
insures partnership property in his own name, with¬ 
out any stipulation or understanding that the insur¬ 
ance is for the benefit of the firm or his copartner, 
insures only his own interest in the property.®? 

(2) Mortgaged Property 

A fire Insurance policy on mortgaged property will be 
construed to effect Insurance of the property for the bene¬ 
fit of Insured whether he Is mortgagor or mortgagee, un¬ 
less It Is otherwise stipulated. 


18. N.T.—^Waringr v. Indemnity Fire 
Ins. Co., 46 N.T. 606, 6 Am.R. 146— 
Lee V. Adslt, 37 N.T. 78, 4 Transcr. 
A. 886. 

14. U.S.—Palmetto Fire Ins. Co. v. 

Beha, D.C.N.T., 18 F.2d 600. 

26 C.J. p 88 note 44. 

Person or persons to wbom snbjeot 
matter *hnay appertain” 

Policy Issued to partnership in 
transportation business, expressly 
covering other ^'persons to whom 
subject-matter of this policy” apper¬ 
tains, covered goods transported un¬ 
der contract of carriage with close 
corporation subsequently organized 
by partners.—Genez v. Union Marine 
Ins. Co.. 186 N.B. 416, 262 N.T. 121, 
reversing 260 N.T.S. 277, 286 App. 
Div. 694, and reargument denied 188 
N.E. 98. 262 N.T. 634. 

16. N.T.—Lee v. Adsit, 37 N.T. 78. 4 
Transcr.A- 336. 

26 C.J. p 83 note 45. 

16. Md.—Fire Ins. Ass’n, Ltd., of 
England v. Merchants’ & Miners* 
Transp. Co., 7 A. 906, 66 Md. 839, 
69 Am.R. 162. 

17. N.T.—Lee v. Adsit, 37 N.T. 78. 
4 Transcr.A. 336. 

26 aj. p 83 notes 47. 44 [a3. 


18. N.T.—Waring v. Indemnity Fire 
Ins. Co., 46 N.T. 606, 6 Am.Il. 146 
—^Lewis V. Home Ins. Co., 181 N. 
T.S. 889, 110 Misc. 692, affirmed 
192 N.T.S. 170. 199 App.Div. 666. 

CoxLstmotios of desigiiatlosL with 
other provlsloxup 

Designation of both seller and 
buyer as assured was not affected by 
other provisions.—^Rent-A-Car Co. v. 
Globe & Rutgers Fire Ins. Co., 148 
A. 262. 168 Md. 169. 

19. CaL—^Parker v. Home Fire & 
Marine Ins. Co.. 67 P.2d 546. 13 
Cal.App.2d 716. 

80. aconth^-to-month tenancy 
A fire Insurance policy, issued to 
month-to-month tenant of residence 
structures on land conveyed to town 
by deed reserving to grantor all 
rents collected by town for use of 
any portion of land and providing 
that residences thereon should not 
be renewed, if destroyed by fire or 
otherwise, properly described Insur¬ 
ed’s estate as ’’lease” or ’’leasehold 
interest”, although there was no for¬ 
mal lease.—Smith v. Royal Ins. Co., 
C.C.A.Cal.. Ill F.2d 667, 130 A.L.R. 
812, reversing, D.C., 26 F.Supp. 238, 
and certiorari denied Royal Ins. Co. 
V. Smith. 61 S.Ct 43. 311 U.S. 676, 86 
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Li.Ed. 436—Smith v. Royal Ins. Co., 
C.C.A.Cal., 93 F.2d 143, certiorari de¬ 
nied Royal Ins. Co. v. Smith, 68 6. 
Ct 769, 303 U.S. 666, 82 L..Bd. 1078. 
21. U.S.—^Imperial Assur. Co. v. 
Livingston, C.C.A.MO., 49 F.2d 746, 
74 A.L.R. 1336. 

28. U.S.—Steel v. Phenix Ins. Co.. 
Or., 61 F. 715, 2 C.C.A. 468, re¬ 
versing, CC.. 47 F. 863, and affirm¬ 
ed 14 S.Ct. 1163, 164 U.S. 618, 38 
L.Ed. 1064. 

23. N.T.—Savage v. Howard Ins. 
Co., 62 N.T. 602, 11 Am-R. 741. 

24. Gku—Queen Ins. Co. v. Peters, 
78 S.E. 536, 10 Ga.App. 289. 

25. Ga.—Queen Ins. Co. v, Peters, 
supra. 

26. La.—^Dutton v. Harmonia Ins. 
Co. of Buffalo, N. T., 184 So. 646, 
191 La. 72. 

27. Mich.—^Peoria Marine & Fire 
Ins. Co. V. Hall, 12 Mich. 202. 

N.T.—Irving v. Excelsior Fire Ins. 

Co., 14 N.T.Super. 607. - 
26 C.J. p 86 note 1. 

Capacity of partner or partnership 
to Insure see supra § 238. 
Insurable Interest of partner in 
general see supra S 193. 
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A fire insurance policy on mortgaged property 
will so be construed as to effect insurance of the 
property for the benefit of insured whether he is 
mortgagor or mortgagee, unless it is otherwise stip- 
ulated.28 Thus a policy taken out by the mortgagor 
in his own name, but reciting that it shall be pay¬ 
able to the mortgagee's as his interest may ap¬ 
pear,SO is an insurance on the property of the mort¬ 
gagor as owner and not on the interest of the 
mortgagee, and, as so construed, the contract is one 
between insurer and the mortgagor who is the in- 
suredSl and not one between insurer and the mort¬ 
gagee,® * although there have been statements to the 
effect that, where insurer attaches to the policy a 
mortgage clause making the loss, if any, payable 
to the mortgagee as his interest may appear, the 
contract is one between insurer and the mortgagor 
and the mortgagee.33 Such recital constitutes the 
mortgagee an appointee to receive payment in case 
of loss it is simply a stipulation in advance with 
regard to the payment of the amount that may 

aa XJ.S.—Hartford Fire Ins. Co. v. 

Morris, C.C.A.Ohio. 27 F.2d 608. 

Md.—^Rent-A-Car Co. v. Globe & Rut¬ 
gers Fire Ins. Co., 148 A. 262, 168 
Md. 169. 

26 C.J. p 84 notes 65, 66. 

Insurable Interest of mortgagor and 
mortgagee generally see supra 9 
187. 

Right to proceeds of Insurance as be¬ 
tween mortgagor and mortgagee 
see infra SS 1146. 1147. 

Separate SAid distinct contracts 
A fire insurance company’s con¬ 
tract with insured's mortgagee is 
separate from that with insured. 

N.T.—Heilbrunn v. German Alliance 
Ins. Co. of New York, 136 N.T.S. 

769, 160 App.Dlv. 670, questions 
certified 136 N.T.S. 1117, 161 App. 

Div. 937, appeal dismissed 99 N.B. 

1108. 206 N.T. 688—Clover Crest 
Stock Farm v. Wyoming Valley 
Fire Ins. Co., 177 N.T.S. 771, 108 
Misc. 466. 

Tenn.—Collins v. Michigan Commer¬ 
cial Underwriters. 6 Tenn.App. 628. 

89. Mass.—^Fitchburg Sav. Beink v. 

Amazon Ins. Co., 126 Mass. 431. 

26 C.J. p 84 note 66. 

Persons affected by breach of con¬ 
dition: 

Precedent see infra 9 607. 

Subsequent see Infta 99 643-546. 
ao. La.—^Monroe Building & Loan 
Ass'n V. Liverpool & L. & G. Ins. 

Co., 24 So, 238, 50 La.Ann. 1243. 

Vt.—Girard v. Vermont Mut. Fire 
Ins. Co.. 164 A. 666, 108 Vt. 330. 

26 O.J. p 84 note 66. 

"Open Bioztgage danse” 

“A policy that simply provides 
that it shall be payable to the 
mortgagee as his Interest may ap¬ 
pear is called an 'open mortgage 


have become due on the policy, which, when car- 
ried out, is performance of the contract in the 
manner agreed to by insurer.®^ Under such a pol¬ 
icy the mortgagee can recover only when the mort¬ 
gagor could have done so had the money been pay¬ 
able to himself instead of being payable for his 
benefit to the mortgagee.®* Notwithstanding the 
contract is with the mortgagor, the mortg^ee as 
payee acquires certain equitable rights which in¬ 
sured is bound to regard,®'^ and the mortgagor can¬ 
not without the knowledge and consent of the mort¬ 
gagee revoke such direction or cancel the indorse¬ 
ment,®* or settle with the mortgagor so as to bar re¬ 
covery by the mortgagee.®* 

In contrast with provisions hereinbefore consid¬ 
ered, a provision of a fire insurance policy, in ad¬ 
dition to that for payment to the mortgagee in 
case of loss, to the effect that the insurance as to 
the mortgagee’s interest shall not be invalidated by 
any act or neglect of the mortgagor or owner oper- 

Vt.—Girard v. Vermont Mut. Fire 
Ins. Co., 164 A 666, 103 Vt 880. 

26 C.J. p 84 note 68. 

Xnterezt as owner on foreblosiire 
A clause of farmers’ mutual fire 
policy. Issued to mortgagor, provid¬ 
ing that loss should be payable to 
mortgagee as far as its interest 
might appear, and that Insurer 
should give thirty days* notice be¬ 
fore cancellation of policy, insured 
mortgagee's interest not only as lien¬ 
holder, but, following mortgagee's 
purchase on foreclosure, as owner.— 
Prudential Ins. Co. of America v. 
German Mut. Fire Ins. Ass'n of Loh- 
man, 106 S.W.2d 1001, 231 Mo.App. 
699. 

35. Ill.—Continental Ins. Co. v. Hul- 
man, 92 Ill. 146, 34 Am.R. 122. 

26 C.J. p 84 note 68. 

Whether recital that loss is payable 
to mortgagee constitutes an as¬ 
signment see infra 5 416. 

38. U.S.—^Delaware Ins. Co. v. 

Greer, Kan., 120 F. 916, 67 C.C.A 
188, 61 L.R.A. 187. 

26 C.J. p 84 note 74. 

37. Mo.— V. National Ameri¬ 
can Fire Ins. Co., 127 S.W.2d 94, 
97, 238 Mo.App. 766, citing Cor¬ 
pus Juris. 

26 C.J. p 84 note 77. 

Aldrich, 81 

N.J.—Lattan v. Royal Ins. Co., 46 N. 
J.Law 453. 

N.Y.—Reid V. McCrum, 91 N.T. 412. 

39. Mo.—^Hahn v. National Ameri¬ 
can Fire Ins. Co., 127 S.W.2d 94, 
233 Mo.App. 766. 

N.T.—^Hathaway v. Orient Ins. Co., 
32 N.B. 40. 134 N.T. 409, 17 KRA. 
614, affirming 11 N.T.S. 413. 


ilause.' ”—^Prudential Ins. Co. v. Ger- 
nan Mut. Fire Ins. Ass'n of Lohman, 
do.App., 106 S.W.2d 1001. 1006— 
3ordon v. Northwestern Nat. Ins. 
30., 77 S.W.2d 612, 619, 228 Mo.App. 
1008—Prudential Ins. Co. v. German 
^ut. Fire Ins. Ass’n, 60 S.W.2d 1008, 
L009. 222 Mo.App. 139. 

11 . La.—^Monroe Building & Loan 
Ass’n V. Liverpool & L. & G. Ins. 
Co., 24 So. 238, 60 La.Ann. 1243. 

7t.—Girard v. Vermont Mut Fire 
Ins. Co., 154 A 666, 108 Vt 330. 
26 C.J. p 84 notes 66, 77. 

32. Conn.—Collinsville Sav. Soc. v. 
Boston Ina Co., 60 A 647, 77 Conn. 
676, 69 L.R.A 924. 

Mo.—^Prudential Ins. Co. v. German 
Mut Fire Ins, Ass’n of Lohman, 
App., 106 S.W.2d 1001, 1006, cit¬ 
ing Corpus Juris—Gordon v. 
Northwestern Nat. Ins. Co., 77 S. 
W.2d 612, 620, 228 Mo.App. 1008, 
citing Corpus Juris—^Prudential 
Ins. Co. V. German Mut. Fire Ins. 
Ass’n, 60 S.W.2d 1008, 1009, 222 
Mo.App. 189, citing Corpus Jnri*. 
26 C.J. p 84 notes 66, 74. 

TaUng policy as collateral secur¬ 
ity to loan does not make mortgagee 
a party to contract of insurance.— 
Orenstein v. New Jersey Ins. Co. of 
Newark, N. J., 127 S.B. 670, 131 S 
a 498. 

33. N.D.—^Anderson v. U. S. Fire 
Ina Co.. 222 N.W. 609, 67 N.D. 462 

34. Mo.—^Prudential Ins. Co. v. Ger¬ 
man Mut Fire Ins. Ass’n of Loh¬ 
man, App., 106 S.W.2d 1001—Gor¬ 
don V. Northwestern Nat Ins. Co., 
77 S.W.2d 612, 228 Mo.App. 1008— 
Prudential Ins. Co. v. German Mut 
Fire Ins. Ass’n, 60 S.W.2d 1008, 
222 MoApp. 139. 


3a Mich.—Miller 
Mich. 408. 



44: C.J.S. 


IN8VRANCB 


§ 308 


ates as an independent insurance on the mortgagee’s 
interest.^® 

Time as of which mortgagee's interest determin-- 
ed. According to some cases a provision for pay¬ 
ment of loss to the mortgagee as his ‘^interest may 
appear,or as his “interest shall appear,”^? re¬ 
fers to an interest existing when such provision is 
inserted in the policy, and does not include an in¬ 
terest thereafter acquired, although some authori¬ 
ties have held that the phrase “as interest may ap¬ 
pear” includes any interest which the mortgagee 
has at the time of the loss.48 

(3) Property Held for Others 

The ordinary Are Insurance policy describing the In¬ 
sured as owner does not cover property of others held 
by the Insured In trust or on commission In the absence 
of a special provision in that regard. 


The ordinary fire insurance policy describing in¬ 
sured as owner does not cover property held in 
trust or on commission.44 Even though a policy 
provides that property held in trust or on commis¬ 
sion shall be insured as such, it may nevertheless be 
so worded as to cover property held in trust or on 
commission without expressly so stating.46 

Specific provisions covering property held for 
others. In policies covering property held “in trust,” 
which frequently are taken out by persons whose 
business or activities involve the keeping or hold¬ 
ing of property for others, the phrase “in trust” 
does not imply a technical trust, but only posses¬ 
sion of property of others, for which insured may 
be called on to account.^® Whether policies of this 
general tjrpe, which are sometimes termed “floating 


40. Mo.—^Prudential Ins. Co. v. Ger¬ 
man Mut. Fire Ins. Aas*n of Loh- 
man. App., 105 S.W.2d 1001, 1005. 
citlngr Corpus Juris—Gordon v. 
Northwestern Nat. Ins. Co., 77 S. 
W.2d 512, 620. 228 Mo.App. 1008, 
dtingr Corpus Juris—^Prudential 
Ins. Co. V. German Mut. Fire Ins. 
Ass’n, 60 S.W.2d 1008. 1009. 222 
Mo.App. 189, citingr Corpus Juris. 

N.H.—Fidelity-Phenix Fire Ins. Co. 

V. Brennan, 158 A. 124, 126, 86 N.H. 
291. citing Corpus Juris. 

Pa.—Overholt v. Reliance Ins. Co. of 
Philadelphia, 179 A. 554, 656, 819 
Pa. 340, citing Corpus Juris. 

26 C.J. p 85 note 82. p 191 note 69. 
Effect of breach of condition by 
mortgagor on rights of mortga¬ 
gee: 

Condition precedent see infra § 
607. 

Condition subsequent see infra 9§ 
548-646. 

Validity of provision see supra 9 
242. 

MVnlou mortgage dlause” or "stands 
ard mortgage dause” 

(1) The provision in question Is 
generally referred to as the “union 
mortgage clause.’* 

Mo.—^Prudential Ins. Co. v. German 
Mut. Fire Ins. Ass’n of Lohman. 
App., 106 S.W.2d 1001—Gordon v. 
Northwestern Nat Ins. Co., 77 S. 

W. 2d 612, 620, 228 Mo.App. 1008— 
Prudential Ins. Co. v. German Mut 
Fire Ins. Ass’n, 60 S.W.2d 1008, 
222 Mo.App. 139. 

N.H.—^Fldelity-Phenlx Fire Ins. Co. 
V. Brennan, 158 A. 124, 85 N.B:. 
291. 

26 C.J. p 85 note 82. 

(2) The provision is sometimes re¬ 
ferred to as the “standard mortgage 
clause.’’—Overholt v. Reliance Ins. 
Co. of Philadelphia, 179 A. 554, 319 
Pa. 340. 

41. TJ.S.—Westchester Fire Ins. Co. 
of New York v. Norfolk Building 


& Loan Ass’n, C.C.A.Neb., 14 F.2d 
624. 

Ill.—Ware v. Barnard & Leas Mfg. 
Co., 94 I11.APP. 498. 

42, Mass.—^Attleborough Sav. Bank 
V. Security Ins. Co., 46 N.B. 390, 
168 Maas. 147, 60 Am.S.R. 373. 

48. Wash.—^Fenton v. Cascade Mut 
Fire Assoc., Ill P. 343, 60 Wash. 
389. 

44. Iowa.—Corkery v. Security Fire 
Ins. Co., 68 N.W. 792, 99 Iowa 382. 

26 C.J. p 87 note 87. 

45. Ky.—^^tna Ins. Co. v. Jackson, 
16 B.Mon. 242. 

26 C.J. p 85 note 88. 

48. U.S.—^American Eagle Fire Ins. 
Co. V. Gayle, aC.A.Ky., 108 F.2d 
116, certiorari denied 60 S.Ct 809, 
309 U.S. 686, 84 L.Ed. 1029—Rice 
Oil Co. V. Atlas Assur. Co.. C.C.A 
Mont, 102 F.2d 661, 673, citing 
Corpus Juris. 

Ill.—See Sloan v. Queen Ins. Co. of 
America, 186 Ill.App. 82. 

26 C.J. p 86 note 90. 

Statements as to meaning of ‘*in 
trust’* 

(1) The phrase “In trust” does not 
refer to property held in trust by in¬ 
sured in the strict sense. 

Md.—^Hough V. People’s Fire Ins. Co., 
36 Md. 398. 

N.T.—B. N. Exton & Co. v. Home 
Fire & Marine Ins. Co., 225 N.Y.S. 
714, 222 App.Div. 237, affirmed 164 
N.E. 43, 249 N.Y. 258, 61 A.L.R. 
718. 

(2) It refers to property with 
which insured was imrusted in the 
ordinary sense of the word.—^Hough 
V. People’s Fire Ins. Co., supra— 
26 C.J. p 86 note 90 [a]. 

(3) The term does not refer to a 
technical trust, but, in a mercantile 
sense, to property Intrusted to the 
insured .by the legal owners.—^In re 
Podolsky, C.C.A.Pa., 115 F.2d 965, 
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reversing, D.C., 84 F.Supp. 803—26 
C.J. p 85 note 90. 

Property held '’lu trust” includes 

(1) Property held under bailment 
In general. 

U.S.—Rice Oil Co. v. Atlas Assur. 

Co., C.C.A.Mont., 102 F.2d 661. 
N.Y.—Gordon v. Franklin Fire Ins. 
Co. of Philadelphia, 28 N.Y.S.2d 
480, 262 App.Dlv. 328—B. N. Ex- 
ton & Co. V. Home Fire & Marine 
Ins. Co., 225 N.Y.S. 714, 222 App. 
Dlv. 237, affirmed 164 N.B. 43, 249 
N.Y. 268, 61 A.L.R. 718. 

26 C.J. p 85 note 90 [b]. 

(2) Materials deposited or bailed 
for manufacture Into clothing.—Gor¬ 
don V. Franklin Fire Ins. Co. of Phil¬ 
adelphia, supra—Wexler v. National 
Ben. Franklin Ins. Co., 281 N.Y;S. 
949, 156 Misa 765, reversed on other 
grounds 289 N.Y.S. 866, 160 Mlsa 282 
—26 C.J. p 85 note 90 [b] (4). 

(3) Property held under bailment 
lease.—Williams v. Southern Mut. 
Ins. Co. of Lancaster County, 164 A. 
128, 108 PaSuper. 148, affirmed 166 
A. 682, 312 Pa 114. 

(4) Goods rejected by buyer, but 
retained by buyer subject to seller’s 
orders.—^B. N. Exton & Co. v. Home 
Fire & Marine Ins. Co., 164 N.B. 43, 
249 N.Y. 268, 61 A.L.R. 718, affirm¬ 
ing 226 N.Y.S. 714. 222 App.Div. 237. 

(5) Other specific illustrations see 
26 C.J. p 85 note 90 [b]. 

Enforcement hy bailor 

Such provision Is for the benefit 
of, and may be enforced by, a bailor. 
—Gordon v. Franklin Fire Ins. Co. 
of Philadelphia 28 N.Y.S.2d 480, 
262 App.Div. 328. 

Property not held ’fin trust” 

N.Y.—^Burke v. Continental Ins. Co., 
76 N.B. 1086. 184 N.Y. 77, 670, re¬ 
versing 91 N.Y.S. 402, 100 App.Div. 
108. 

N.C.—Lockhart v. Cooper, 87 N.Ot 
149, 42 Am.D. 514. 

I 26 C.J. p 85 note 90 [d]. 
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policies,”47 cover the interest of a particular per¬ 
son not named in the policy depends largely on the 
intention of the person who effects the insurance, 
existing when the insurance was obtained.48 Such 
a policy may cover property belonging to other per¬ 
sons coming into the possession of insured in trust 
after the issuance of the policy,49 but they some¬ 
times contain provisions which exclude liability for 
loss of goods which are otherwise specifically in- 
sured.50 

In general, under policies covering property held 
for others, such as property held “in trust” and the 
like, the insurance is not merely on the interest of 
the one who takes out the policy, but covers the 
entire value of the property and insured may re¬ 
cover such value, accounting to the real owner who 
sees fit to avail himself of the benefit of the in¬ 
surance for any excess beyond the interest or lia¬ 
bility of insured.52 The scope of such descriptive 
terms as “in trust” or “on commission” or the like 
is, however, sometimes limited by other provisions 


of the policy, 53 and the insurance may be so taken 
as to cover only the interest of insured and pre¬ 
clude any recovery by him for the benefit of the 

owner.54 

The owner of the goods may adopt the benefit of 
the j)olicy even after a loss.®® 

c. Marine Insurance 

(1) General considerations 

(2) “Account of whom it may concern” 

(3) “As interest may appear” 

(1) General Considerations 

In general a policy of marine Insurance Insures the 
interest of the person named therein as Insured. 

Ordinarily a policy of marine insurance insures 
only the interest of the person named therein as 
insured,®® even though the policy makes the loss, 
if any, payable to another.®^ In general a policy 
covers the interest of the person effecting the in¬ 
surance even though he owns only a share or moiety 


47- Tenn.—Smith v. Carmack, Ch. i 
App., 64 S.W. 872. 

48. Pa.—Johnson v, Stewart, 90 A. 

349, 243 Pa. 485. 

Oastomem not Insured 
Notwithstandingr the presence In 
the policy of the words “in trust** or 
**on commission,** policy did not con¬ 
fer status of insured on customers 
of named insured, where the named 
insured took out the insurance vol¬ 
untarily, without any contract with 
the customers, and where there was 
no showlnsr that it was the intention 
of the parties to the insurance con¬ 
tract that the contract should be 
executed for the benefit of the cus¬ 
tomers.—^London Assurance v. Blg- 
eleisen, 39 A.2d 494, 135 N.J.Eq. 564, 
afilrminfir 36 A.2d 766, 134 N.J.Eq. 
574. 

49- Pa.—Johnson v, Stewart, 90 A- 
349, 243 Pa 485. 

Tenn.—Smith v. Carmack, Ch.App., 
64 S.W. 872. 

50. Oa.—^Macon Fire Ins. Co. v. 
Powell. 43 SJE. 73. 116 Ga 703. 

26 CJ. p 86 note 93. 

51. U.S.—American Eagle Fire Ins. 
Co. V. Gayle. C-C-A-Ky., 108 F.2d 
116, certiorari denied 60 S.Ct. 809. 
309 U.S. 686, 84 L.Bd. 1029. 

Ark.—^Pacific Fire Ins. Co. v. Mur¬ 
doch Cotton Co., 99 S.W.2d 233, 235, 
198 Ark. 827, citing Corpns Jnxls. 
Ky.—^Fogg v. Liondon & Provincial 
Marine & General Ins. Co., Ltd., of 
London, 36 S.W.2d 44, 47, 237 Ky. 
636, citing Ooxpns Jnxia 
Wia.—^Kellner v. Philadelphia Fire 
' Ass’n. 106 N.W. 1060, 128 Wia 238. 
26, C.J. p 86 notes 94, 95. 

Faartlonlas provlsioiLB 

(1) Where persons engaged in 


business are in possession of prop¬ 
erty for others on account of which 
the persons in possession may be 
liable, that property may be insured 
under policies covering goods held 
**ln trust**—^Rlce Oil Co. v. Atlas 
Assur. Co., C.C.A.Mont., 102 F.2d 561. 

(2) The term **goods on commis¬ 
sion** in a policy covers the entire 
Interest in such as are so held.—De 
Forest v. Fulton Fire Ins. Co., 1 N. 
T.Super. 94. 

(3) Blanket fire policy Issued to 
cotton gin operator on cotton owned 
or held by him **ln trust or on com¬ 
mission, or on Joint account with 
others, or sold but not delivered 
while contained in compress and 
open yards adjoining,*' and provid¬ 
ing that ‘‘tickets, checks, or receipts 
for cotton delivered to bearer shall 
not be full evidence of ownership 
but must be verified by wrritten de¬ 
livery order and transfer on books,’* 
covered cotton in compress- at time 
of fire, although gin operator had 
delivered compress tickets to owner, 
where ownership thereof had not 
been transferred on the books of the 
compress company.—^Hartford Fire 
Ins. Co. V. Evans, Tex.Clv.App., 256 
S.W. 487. 

(4) A policy insuring property 
“sold but not removed” includes 
property which has been sold and 
technically delivered but which has 
not -been removed from the premises 
involved.—-Waring v. Indemnity Fire 
Ins. Co., 45 N.y. 606, 6 Am.R. 146. 

58. U.S.—California Ins. Co. v. Un¬ 
ion Compress Co., Ark., 10 S.Ct. 

865, 188 U.S. 887, 38 L.Ed. 730— 

Hopie Ins. Co. V. Baltimore Ware-^ 
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house Co., Md., 93 U.S. 527, 28 L 
Ed. 868. 

26 C.J. p 25 note 65. p 86 note 96. 
Right to proceeds of property in 
general see infra S 1148. 

63. U.S.—^Miller’s Mut. B^ire 
Ass’n of Illinois v. Warroad Pota¬ 
to Growers Ass*n, C.C.A.Mlnn., 94 
F.2d 741. 

Pa.—Cannon Mills, Inc., v. Flynn, 82 
Pa.Super. 298. 

The phrase ‘*for whom It may ooiu 
oem” has been regarded as broader 
than the phrase “in trust or on com¬ 
mission.**—B. N. Exton & Co. v. 
Home Fire & Marine Ins. Co., 225 
N.Y.S. 714, 222 App.Dlv. 287, af¬ 
firmed 164 N.E. 48, 249 N.Y. 258, 61 
A.L.R- 718. 

54. Mass.—^Parks v. General Inters 
. est Assur. Co., 6 Pick, 34. 

Minn.—^Minneapolis, St. P. & S. S. M. 
R. Co. V. Home Ins. Co., 66 N.W. 
816, 55 Minn. 236, 22 L.R.A. 890. 
26 C.J. p 86 note 96. 

66. Ala.—Watkins v. Durand, 1 
Port-261. 

Pa.—Johnson v. Stewart 90 A. 849, 
248 Pa. 485. 

Wls.—Johnston v. Charles Abresch 
Co., 101 N.W. 895, 123 Wls. 180, 
107 Am.S.R. 995, 68 L.R.A, 934. 

66. Ohio.—Marine Ins. Co. v. Walsh- 
Upstill Coal Co., 68 N.B. 21, 68 
Ohio St 469. 

88 C.J. p 1027 note 12. 

Insurable interest generally see su¬ 
pra §8 214-219. 

Necessity of describing nature and 
extent of Interest see supra 8 855. 
Right to proceeds generally see infra 
8 1192. 

67. N.J —^Milliken v. Woodward, 46 
A. 796,. 64 N.J.Law 444. 
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of the vessel or other property which the policy 
purports to cover, 6 8 and a policy effected by one 
owner and intended also for the benefit of other 
owners, who are not designated specifically, covers 
the interest of the owner effecting the insurance.59 
A policy naming a particular person as insured and 
including others by general designation covers the 
interest of such person.60 Where a policy insures 
a vessel on account of the owner, loss, if any, pay¬ 
able to a mortgagee, the insurance covers the own¬ 
er and the vessel, and is not insurance of the mort¬ 
gagee on his interest as such.^i 

Insuring “as agent” for a person is equivalent to 
insuring on such person’s account, and on his ac¬ 
count alone .^2 a policy insuring a specified person 
“as agent” without naming the principal may, im- 
der some circumstances, insure the principal and 

his interest.®^ 

A policy on goods to be shipped on insured’s own 
risk will not cover goods consigned to him, or his 
commissions on them.®4 A policy may cover an 
interest of insured existing at the time of loss, not¬ 
withstanding there has been a change in the nature 
of his interest intermediate the execution of the 
policy and the loss, if the policy does not contain 
a provision to the contrary and if the description in 
the policy is broad enough to cover the interest ex¬ 
isting at the time of loss,®® 


(2) “Account of Whom It May Concern” 

A policy of marine Insurance ‘'for account of whom It 
may concern" covers persons who have the requisite In¬ 
surable interest and are within the contemplation of the 
person effecting the Insurance, provided such persons 
authorize or ratify the procurement of the policy. 

Where a policy of marine insurance is “for ac¬ 
count of whom it may concern,” or where it con¬ 
tains some other equivalent designation, it covers 
all persons having an insurable interest®® contem¬ 
plated by the person effecting the insurance,®^ even 
though no specific individuals were in mind®® and 
the person or persons intended were unknown to 
the underwriter,®® provided in all cases they either 
authorized the effecting of the insurance or ratified 
and adopted itJ® Dependent on the applicability of 
recognized rules of construction, such a policy may 
cover individual property of insured,*^! partnership 
property,^® property consigned to insured which is 
owned by another person,*^® or property of another 
than the person taking the insurance, in which such 
person has an insurable interest as carrier,^^ and it 
may inure to the benefit of persons acquiring an 
interest after the insurance is effected.*^® 

A policy of marine insurance “for account of 
whom it may concern” covering legal liability of 
insured has been construed to cover a person not 
specifically named in the policy,*^® but the phrase 
“for whom it may concern” in such a policy may 


58. N.T.—^Murray v. Columbian Ins. 
Co., 11 Johns. 802. 

69. Mass.—^Foster v. XT. S. Insur¬ 
ance Co., 11 Pick. 85. 

Ohio.—^Knight v. Hlureka Plre & Ma¬ 
rine Ins. Co., 26 Ohio St 664, 20 
Am.R. 778. 

88 C.J. p 1027 note 14. 

90, N.r.—^Howell V. Globe & Rut¬ 
gers Fire Ins. Co., 281 N.Y.S. 67, 
138 Misc. 198. 

61. N.Y.—Bldwell v. Northwestern 
Ins. Co., 19 N.Y. 179. 

88 C.J. p 1027 note 15. 

68. Mass.—^Russell v. New England 
Marine Ins. Co., 4 Masa 82. 

38 C.J. p 1027 note 17. 

63. Mass.—^Davis v. Boardman, 12 
Mass. 80. 

64L Mass.—Toppan v. Atkinson, 2 
Mass. 366. 

65. La.—^Bell v. Western Marine & 
Fire Ina Co., 5 Rob. 428, 89 Am.D. 
542. 

88 C.J. p 1029 note 66. 

66. U.S.—^Hagan v. Scottish Union 
& National Ins. Co., Fa., 22 S.Ct 
862, 186 U.S. 428, 46 L.Ed. 1229, re¬ 
versing 102 P. 919, 48 CaA. 66, 
reversing, D.O, 98 F. 129—^Rand v. 
Morse, C.C.A.M 0 ., 289 F. 889. 

44 0J.S.—78 


Pa—Stetson v. Insurance Co., 4 
Phila 8. 

88 C.J. p 1027 note 21. 

Xxunxzanoo os. cargo for account of 
whom it may concern may cover 
owner of barge on which cargo is 
carried.—The John Russell, C.C.A.N; 
Y., 68 F.2d 901—Chateaugay Ore & 
Iron Co. V. Eastern Transp. Co., U. 
C.N.Y., 12 F.Supp. 763. 

67. N.Y.—^Howell v. Globe & Rut¬ 
gers Fire Ins. Co., 281 N.Y.S. 67, 
133 Misc. 193. 

Ohio.—Cincinnati Ins. Co. v. Rie- 
man, 1 Disn. 396, 12 Ohio Dec., 
Reprint 692. 

38 C.J. p 1028 note 22. 

Persons not Intended or contemn 
plated are not covered by such a 
policy. 

U.S.—^New Orleans & South Ameri-i 
can S. S. Co. v. W. R. Grace & Co., 
C.aA.N.Y., 26 P.2d 967, certiorari 
denied W. R. Grace & Co. v. New 
Orleans & South American S. S. 
Co., 49 S.Ct. 83, 278 U.S. 636, 78 
L.Ed. 662. 

Pa—^De Belle v. Pennsylvania Ins. 

Co., 4 Whart. 68, 83 Am.D. 38. 

38 C.J. p 1028 note 22 [a], [b], 

68. U.S.—The John Russell, C.C.A. 
N.Y., 68 F.2d 901-rNew Orleans & 
South American S. S. Co. v. W. R. 
Graoe & Co., C.aA.N.Y.. 26 F.2d 
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967, certiorari denied W. R. Grace 
& Co. V. New Orleans & South 
American S. S. Co., 49 S.Ct. 83, 278 
U.S. 636, 78 UEd. 662. 

88 O.J. p 1028 note 28. 

69. U.S.—The John Russell, C.C.A. 
N.Y., 68 F.2d 901. 

88 C.J. p 1028 note 24. 

7a N.Y.—Howell v. Globe & Rut¬ 
gers Fire Ins. Co.. 231 N.Y.S. 67, 
133 Misc. 193. 

Ohio.—Cincinnati Ins. Co. v. Rieman, 
1 Disn. 896, 12 Ohio Dec., Reprint, 
692. 

38 C.J. p 1028 note 25. 

71. N.Y.—^Rolker v. Great Western 
Ins. Co., 4 Abb.Dec. 76, 8 Keyes 
17. 

72. N.Y.—^Lawrence v. Sebor, 2 Cal. 
208. 

73. N.Y.—^Rolker v. Great Western 
Ins. Co., 4 Abb.Dec. 76, 3 Keyes 17. 

74. U.S.—^Dodwell V. Munich Assur. 
Co., C.C.A.Cal., 128 F. 410, affirm¬ 
ing, D.C., 128 F. 841. 

76. N.Y.—^Howell v. Globe & Rut¬ 
gers Fire Ins. Co., 231 N.Y.S. 67, 
133 Misc. 193. 

38 C.J. p 1028 note 27. 

Time when insurable interest must 
exist in general see supra S 216. 

7a Owners of tug 
The view has been taken that tug 
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be limited by other provisions of the policy, with 
respect to the persons covered.77 

The ratification or adoption of a policy of the 
tj^e here under consideration need not be in any 
particular form; anything which clearly evinces a 
purpose to ratify or adopt is sufiicient.78 Where 
the policy is effected in good faith, the adoption or 
ratification by the person intended may be made 
after the loss has occurred.^® 

(3) "As Interest May Appear** 

A policy of marine Insurance insuring a person named 
^'as Interest may appear** covers the Interest of such per¬ 
son, and only such Interest. 

Where a policy of marine insurance insures the 
person named therein "as interest may appear,” or 
contains an equivalent provision, the insurance cov¬ 
ers the interest of the person named,80 but it will 
not cover the interest of any other person.8i 

Where several persons are designated as benefici¬ 
aries “as their respective interests may appear,” and 
the policy does not describe the status of the bene¬ 
ficiaries or characterize the nature of their respec¬ 
tive" interests, the right to claim the benefit of the 
policy in case of a loss depends on the contract of 
insurance and not on a separate contract or agree¬ 
ment between beneficiaries,*^ such as a mortgage,** 
According to some cases, when several persons are 
designated as beneficiaries “as their interest may 


appear” the reference is to their respective inter¬ 
ests at the time of the loss and not at the time the 
policy is issued.*^ Even when the clause “as in¬ 
terest may appear** refers to a sole mortgagee, it is 
intended to provide for the contingency of a reduc¬ 
tion of the debt between the date of the policy and 
the date of the loss.** It seems that usually the 
phrase “as interest may appear** refers to debts due 
from insured,*® and that, if the clause is one mere¬ 
ly for pa 3 nnent to a mortgagee “as his interest may 
appear,*’ the mortgagee stands in the shoes of in¬ 
sured and becomes the latter’s agent to receive the 
proceeds,*7 the interests of the mortgagee being 
his interest in the proceeds and not in the proper¬ 
ty.** 

d. Life Insaraiice 

In determining who are beneficiaries under a life In¬ 
surance policy, the courts give effect to the Intention 
of the parties, at least to the Intention of the Insured, as 
indicated by the surrounding facts and conditions when 
the contract was made as applied to the language of the 
contract. 

In determining who is the beneficiary under the 
terms of a policy of life insurance, the courts are 
governed by the intention of the parties,** or at 
least the intention of insured,*® as indicated by the 
surrounding circumstances and conditions at the 
time the contract was made as applied to the lan¬ 
guage of the instrument.*! In determining the in¬ 


owners, agrreeingr with barge owner 
to pay half of cost of carrier's lia¬ 
bility Insurance and share equally In 
profits from carriage of Insured car¬ 
go, were Insured by carrier’s liability 
policy Issued to barge owner “for 
account of whom it may concern;** 
tug owners were regarded as ''car* 
rlers of goods” within policy.— 
O’Donnell v. Marine Transit Corpo¬ 
ration, 261 N.Y.S. 688, 146 Misc. 602, 
affirmed 266 N.Y.S. 982, 240 App.Dlv. 
840, reversed without deciding this 
question 190 N.E. 165, 264 N.Y. 101, 
remittitur amended 191 N.E. 582, 264 
N.Y. 596. i 

77. U.S.—^Lowery v. Connecticut 
Fire Ins. Co. of Hartford, Conn., 

C. C.A.N.Y., 70 P.2d 324. reversing, 

D. C., 5 F.Supp. 325, and certiorari 
denied 56 S.Ct. 88, 293 U.S. 576. 79 
L.Bd. 674. 

Express Umltatloii. to parties named 
in policy 

Marine policy insuring charterer 
for account of "whom it may con¬ 
cern” did not cover owner’s liability 
for cargo loss, where, in case of 
legal liability coverage, as distin¬ 
guished from cargo insurance, term 
"assured” was expressly limited to 
parties named in the policy as par¬ 
ties thereto.—^Lowery v. Connecticut 


Fire Ins. Co. of Hartford, Conn., su¬ 
pra. 

78. U.S.—^Hooper v. Robinson, Md., 
98 U.S. 628, 25 Ii.Ed. 219. 

79. U.S.—^Hooper v. Robinson, su¬ 
pra. 

38 C.!. p 1028 note 32. 

80. U.S.—Graves & Bamewell v. 
Boston Marine Ins. Co., Mass., 2 
Cranch 419, 2 L..Ed. 324. 

Mass.—^Finney v. Warren Ins. Co., 
1 Mete. 16, 36 Am.D. 343. 

81. U.S.—Graves & Bamewell v. 
Boston Marine Ins. Co., Mass., 2 
Cranch 419, 2 l4.Ed. 324. 

Hass.—^Finney v. Warren Ins. Co., 1 
Meta 16, 36 Am.D. 343. 

82. U.S.—Eagle Star & British Do¬ 
minions V. Tadlock, D.C.Cal., 22 F. 
Supp. 645. 

88. U.S.—Eagle Star & British Do¬ 
minions V. Tadlock, supra. 

84. U.S.—^Eagle Star & British Do¬ 
minions V. Tadlock, supra. 

85. U.S.—Eagle Star & British Do¬ 
minions V. Tadlock, supra. 

8a U.S.—Eagle Star & British Do¬ 
minions V. Tadlock, supra. 

87. U.S.—Eagle Star & British Do¬ 
minions V. Tadlock, supra. 

8a U.S.—Eagle Star & British Do¬ 
minions V. Tadlock, supra. | 
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89. Mo.—Walker v. General Ameri¬ 
can Life Ins. Co., 141 S.W.2d 786, 
787, quoting Corpus Juris—Sims v. 
Missouri Stafe Life Ins. Co., 23 S. 
W.2d 1076, 223 Mo.App. 1160. 

37 C.J. p 410 note 84. 

9a La.—Continental Ins. Co. v. Ma- 
donla, 18 So.2d 310, 205 La. 828. 

Mo.—Walker v. General American 
Life Ins. Co., 141 S.W.2d 786, 787, 
(fuotlng Corpus Juris—Sims v. 
Missouri State Life Ins. Co., 23 S. 
W.2d 1076, 223 Mo.App. 1150. 

37 C.J. p 410 note 85. 

91. Mich.—^Equitable Life Assur. 

Soc. of U. S. V. Hughes. 14 N.W.2d 
508, 308 Mich. 594. 

Mo.—Walker v. General American 
Life Ins. Co.. 141 S.W.2d 786. 787, 
quoting Corpus Juris—Sims v. 
Missouri State Life Ins. Co., 23 S. 
W.2d 1076. 228 Mo.App. 1160. 

37 C.J. p 410 note 86. 

Xnsuxed and beneficiary 
It has been stated that, under a 
policy taken out by a father on the 
life of his minor son, payable to the 
"executors, administrators or assigns 
of the insured,** the son was the per¬ 
son insured and the beneficiary.— 
Burke v. Prudential Ina Co. of 
America, 108 N.E. 1069, 221 Mass. 
268, Aiin.Cas.l917E 641. 
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tention as to. the beneficiaries, the policy should be 
so construed if possible as to give effect to every 
clause and word,®2 but obvious clerical errors will 
be corrected or disregarded,®^ and sometimes the 
courts refuse to give to a word its technical or lit¬ 
eral legal meaning.®^ The word “benefit'* will be 
interpreted with reference to persons, not things.®® 
The policy is to be construed as of the time of its 
original issue.®® 

The language of the policy designating the bene¬ 
ficiary is to receive as nearly the same construction 
as though used in a will,®7 especially where the 
persons claiming to be beneficiaries are the natur¬ 
al objects of the bounty and affection of insured,®®' 
the policy being liberally construed in their favor.®® 
The beneficiary may be determined from the appli¬ 
cation in some cases,^ as where a beneficiary is 
named in the application but not in the policy,® al¬ 
though not where the application is not made a 
part of the policy,® or where the application names 
one person and the policy another,^ unless there is 
satisfactory evidence of mistake in writing the pol¬ 
icy.® 

The construction of particular words and terms 
used in designating beneficiaries is discussed infra 
§? llSS-1164. 

"As interest may appear.** Usually the phrase “as 
his interest may appear** following the name of the 
beneficiary refers to indebtedness due to the bene¬ 


ficiary from the person whose life is the subject 
matter of the insurance.® 

Controlling effect of signature on application. 
The name affixed to an application for life insur¬ 
ance by one purporting to apply therefor as in¬ 
sured is not controlling so as to make the policy is¬ 
sued pursuant to such application cover the life of 
a person of that name, unless the name in fact iden¬ 
tifies the person whom it purports to identify.*^ 

Group insurance. Under the construction given 
some group insurance contracts taken out by em¬ 
ployers, a person who is employed occasionally, but 
not regularly, is not an “employee** who is insured 
under the contract.® The employee has been held 
the person insured under a policy of group insur¬ 
ance.® 

e. Liability Insurance 

Clear terms of the policy are controUlng in determin¬ 
ing what Insurer is the Insurance carrier under a lia¬ 
bility policy, and In determining the person whose lia¬ 
bility la covered. 

Provisions of a liability insurance policy clearly 
showing that a particular insurer is the insurance 
carrier are controlling.^® The relation between in¬ 
surer and those to whom insured becomes liable is 
separate and distinct from that between insurer 
and insured.ii A special loss-payable indorsement 
on a policy controls over any contrary provision of 
the body of the policy.^® A policy does not include 


92. Or.—^Mutual Benefit Life Ins. 
Co. of Newark, N. J. v. Cummings. 
126 P. 982, 66 Or. 272, 47 L.R.A., 
N.S., 252, Ann.Cas.l915B e^5. re¬ 
heard 188 P. 1169, 66 Or. 272. 

Vt.—^Atkins V. Atkins, 41 A. 608, 70 
Vt. 666. 

93. Or.—^Mutual Benefit Life Ins. 
Co. of Newark, N. J. v. Cummings, 
126 P. 982, 66 Or. 272. 47 L.R.A,. 
N.S., 262, Ann.Cas.l916B 686, re¬ 
heard 188 P. 1169, 66 Or. 272. 

87 C.J. p 410 note 88. 

94h Fla.—^Pace v. Pace, 19 Fla. 488. 

37 C.J. p 410 note 89. 

95. Fla.—^Pace v. Pace, supra. 

96. Mich.—^Voss v. Connecticut Mut. 
Life Ins. Co., 77 N.W. 697, 119 
Mich. 161, 44 L.B.A. 689. 

97. L€l—C ontinental Ins. Co. v. Ma- 
donla, 18 So.2d 310, 205 La. 828. 

Mo.—Sims V. Missouri State Life 
Ins. Co., 23 S.W.2d 1076, 1077, 223 
Mo.App. 1150, citing Ctorpus Juris. 

87 C.J. p 410 note 92. 

Will and life insurance policy com¬ 
pared and distinguished see supra 
§ 26. 

9a Mo.—Sims V. Missouri State 
Life Ins. Co., supra, citing Cov- 
pas Juris. 

37 O.J. p 410 note 98. 


99. Pa.—^McNally v. Metropolitan 
Life Ins. Co., 49 A. 299, 199 Pa. 481 
—^Lehman v. Lehman, 29 Pa. Super. 
60, affirmed 64 A. 698, 216 Pa. 344. 

Liberal construction of policy in fa¬ 
vor of beneficiary generally see su¬ 
pra 9 297. 

1. Ga.—Ogletree v. Hutchinson, 66 

S.B. 179, 126 Ga. 464. 

37 C.J. p 410 note 98. 

a Ga.—Ogletree r. Hutchinson, su¬ 
pra. 

a Ky.—^Breeden v. Western & 
Southern Life Ins. Co., 146 S.W. 
1104, 148 Ky. 488—Rice v. Rice, 68 
S.W. 686, 28 Ky.L. 636. 

a Ga.—Ogletree v. Hutchinson, 66 
S.E. 179, 126 Ga. 454. 

Pa.—^Burt V. Burt, 67 A. 210, 218 Peu 
198, 11 AnmCas. 708. 

5. Pa.—Burt v. Burt, 70 A. 710, 221 
Pa. 171. 

6. Tenn.—Woodfin v. Neal, 66 S.W. 
2d 212, 16 TenmApp. 481. 

7. Peu—^Ludwlnska v. John Hancock 
MuL Life Ins. Co., 178 A. 28, 317 
Pa. 677, 98 A.L.R. 706, reversing 
175 A. 283, 116 Pa.Super. 228. 

Application for insurance in general 
see supra S 232. 

a Mo.—Bisen v. John Hancock Mut 
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Life Ins. Co., 91 S.W.2d 81. 230 
Mo.App. 312. 

9. Mass.—Shea v. ^tna. Life Ins. 
Co., 198 N.E. 909, 292 Mass. 575. 

10. Cal.—Waen v. Ohio Farmers* 
Ins. Co., 41 P.2d 168, 4 Cal.App.2d 
613. 

ComhinatloiL policy 
In the case of a so-called oombi- 
nation policy which provided, sepa¬ 
rately, for Insurance against both 
loss and damage to an automobile 
and also against loss or damage by 
an automobile, it was held that only 
one of the two companies mentioned 
in the policy was insurer under the 
provisions of the policy for liability 
insurance.—Waen v. Ohio Farmers’ 
Ins. Co., supra. 

UabUlty on contract 
An insurer who is not a party to 
a confiscation bond attached to his 
policy is not liable on the bond.— 
Montana Auto Finance Corp. v. Brit¬ 
ish & Federal Fire Underwriters of 
Norwich Union Fire Ins. Soc., 232 P. 
198, 72 Mont. 69, 36 A.L.R. 1496. 

11. N.H.—^Bosse v. Wolverine Ins, 
Co., 190 A. 716, 88 N.H. 440. 

IS. Cal.—^Fageol Truck & Coach Co. 
V. Pacific Indemnity Co., 117 P.2d 
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as the insured to be indemnified with respect to his 
liability a person who is not named as insured in 
the policy, in the absence of a provision which in¬ 
dicates an intent to cover a person not named,^* 
especially where the policy in terms limits recovery 
to the named insuredA^ 

Employees or other persons, injury to whom is 
covered by the policy, are considered infra §§ 825, 
826, and rights of an injured person against insur¬ 
er generally are discussed infra § 1191. 

§ 309. Subject Matter Insured in General 

Usually a contract for Insurance on property refers 
to described property then In existence. 

In general a contract for insurance on described 
property refers to the identical property then in 
existence and described,the contract may ren¬ 
der the coverage effective as to property subse¬ 
quently coming into existence.^® 

Words of a policy insuring against liability must 
be applied to the subject matter concerning which 
the parties have contracted, there being a presump¬ 
tion that such matter was in the minds of the par¬ 
ties when contracting.!*^ The fact that a policy was 
executed for the purpose of complying with a rule 
of a public regulatory body requiring the furnish¬ 
ing of a liability policy by insured has been treat¬ 
ed as controlling in holding that the policy was 
one insuring against legal liability rather than one 
covering property of another than insured, in the 
hands of insured,!® 

§ 310. Subjects of Marine Insurance 

An open policy of marine Insurance usually covers all 
shipments made while the policy Is In force. 


An Open policy of marine insurance in general 
covers all shipments made while the policy is in 
force.!® 

§ 311 . - Description of Subject Matter 

a. General considerations 

b. Vessel; hull 

c. Cargo, property, goods, and merchan¬ 

dise 

d. Freight or charter 

e. Other specific descriptions 

f. Property stowed on or above deck 

a. General Consideratioiia 

In determining the subject matter of Insurance under 
a marine policy the court looks to the terms of the policy 
and gives effect to all pertinent provisions as far at pos¬ 
sible. 

In determining the subject matter of insurance 
under a marine insurance policy the court must, of 
course, consider the terms of the policy®® but it will 
in general give greater weight to written words 
than to the printed part of the policy.®! All perti¬ 
nent provisions which may fairly be made to stand 
together should so be construed as to permit them 
to operate.®® 

The word “premises” in a policy covering prop¬ 
erty subject to marine risks refers to and is ap¬ 
plicable to the subject matter of the insurance.®® 
The word “innavigable,” as applied to vessels in the 
law of marine insurance, means unfit for naviga¬ 
tion; so damaged by m^adventures at sea as to be 
no longer capable of making a voyage.®^ 


661, 18 Cal.2d 731, prior opinion, 
App., 110 P.2d 1086. 

13. Iowa.—^McCarl v. Travelers' Ins. 
Co., 132 N.W. 12. 151 Iowa 669. 

14. N.C.—Holton V. Eagrle Indemni¬ 
ty Co., 145 S.E. 679. 196 N.C. 348. 

AutomobUo UaMUty iiisnraaoe 

(1) Prospective purchaser of au¬ 
tomobile from motor company, pay¬ 
ing* damages resulting from her neg¬ 
ligent operation of car, could not re¬ 
cover against motor company's In¬ 
demnity Insurer under policy con¬ 
taining Indorsement which limited 
Insurance to named Insured.—^Hol¬ 
ton V. Eagle Indemnity Co., supra. 

(2) Whether such purchaser was 
the agent of the motor company In 
operating the car was Immaterial In 
determining such purchaser's claim 
to the benefit of the insurance pol¬ 
icy.—^Holton V. Eagle Indemnity Co., 
supra. 

15. U.S.—Globe & Rutgers DWre 
Ins. Co, V. Baylen St Wharf Co., 
CLOA-Pla., 88 F.2d 197. 


16. U.S.—Globe & Rutgers Eire Ins. 
Co. V. Baylen St. Wharf Co., su¬ 
pra. 

17. Mont.—^Park Saddle Horse Co. v. 
Royal Indemnity Co., 261 P. 880, 
81 Mont 99. 

Automobile liability lusnraaoe 

(1) Lilablllty policy covered only 
truck which Insured had, although 
policy described chassis under pre¬ 
ceding policy which had been re¬ 
placed.—^Relmers v. International In¬ 
demnity Co.. 254 P. 862, 148 Wash. 
198. 

(2) Waiver of description indorse¬ 
ment on automobile liability policy 
procured by motor carrier as re¬ 
quired by statute made policy an 
elastic coverage policy embracing 
all units operated by the carrier.— 
Travelers Mut Casualty Co. v. Her¬ 
man, C.C.A.Neb., 116 F.2d 161, certio¬ 
rari denied Herman v. Travelers Mut 
Casualty Co.. 61 S.Ct 842, 813 U.S. 
564, 85 LbEd. 1538. 
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la Iowa.—Sanford Mfg. Ca v. 
Western Mut Fire Ins. Co., 2M 
N.W. 406, 229 Iowa 388. 

19. N.T.—^Insurance Co. of North 
America v. Bernard, 226 N.Y.S. 624, 
222 App.Div. 512. 

“Open policy" defined see supra S 
35. 

80. U.S.—The Halo, C.C.A.N.T., 62 
F.2d 186, affirming, D.C., 42 F.2d 
266. 

38 C.J. p 1025 note 1 [b], p 1029 note 
57 [b], notes 59-61. 

21. U.S.—^The Halo, supra—^Provl- 
dence-Washlngton Ins. Co. v. Bow- 
ring, C.C.A.N.T., 60 F. 613—Seton 
V. Delaware Ins. Co., Pa., 21 F.Cas. 
No.12,676, 2 Wash.C.C. 178. 

88. U.S.—Seton v. Delaware Ins. 
Co., supra. 

8a N.Y.—^Reid V. Lancaster Fire 
Ins. Co., 19 Hun 284. 

88 C.J. p 1030 note 62. 

84. Black L.D. 
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Open or running policy. In general the purpos¬ 
es of the declaration of risk required of insured 
under an open or running policy are to identify the 
property insured to give insurer knowledge of what 
is at risk so that it may be protected, to ascertain 
when the policy will be exhausted, and to furnish 
evidence of sums at risk and premiums earned.^® 
The declaration or its rectification may, in the ab¬ 
sence of fraud, be made even after knowledge of a 
loss.2® Reasonable diligence in making the decla¬ 
ration is ali that is requisite,27 unless a particular 
time for making it is provided for in the policy.22 
An open policy covering all shipments of a partic¬ 
ular character cannot be extended by the declara¬ 
tion of insured so as to apply to things not con¬ 
templated and described therein.29 

b. Vessel; Hull 

A policy covering a ship, at usually construed, covers 
the hull, sails, rigging, tackle, and various other objects 
appurtenant to the ship. 

A policy on a ship generally covers the hull, sails, 
rigging, and tackle,®^ also boats,®! and outfit with¬ 
in somewhat narrow limits.®® 

According to some cases provisions may be cov¬ 
ered by a policy insuring the ship,®® but the view 
has been taken that the underwriters are not re¬ 
quired to pay for provisions consumed, even though 
they are consumed under extraordinary circum¬ 


stances.®^ Wages of seamen, even though paid un¬ 
der extraordinary circumstances, are not covered 
by a policy on the ship.®® 

Where there is insurance on the ship while it is 
being built, it will not cover timber or materials in¬ 
tended for the vessel, but not yet incorporated in 
it.®® Where a vessel insured by name is disinte¬ 
grated with a view of disposing of its parts, or is 
reconstructed so as to amount to a substantially dif¬ 
ferent vessel, the insurance does not cover ;®7 but, 
if the repairs are not of such a character as mate¬ 
rially to change the vessel, the policy will cover the 
vessel after it is so repaired.®® 

While the term “hulls” may be broad enough to 
include tugs,®® it has been held, on a consideration 
of provisions of a policy covering the legal liability 
of insured, that the term ‘'hulls” referred to cargo¬ 
carrying hulls^® and did not include tugs used for 
towage,^! and that the term “barges,” as used in 
such policy, did not include pontoons which were 
delivered to insured for towage.^® 

A certificate to the effect that a specified person 
is insured under, and subject to, the conditions of 
a policy specifically referred to, on a specified ves¬ 
sel must be construed with such policy and does not 
effect insurance on the vessel if such policy is mere¬ 
ly a cargo policy and contains no provision cov¬ 
ering a vessel, where the agent who issued the cer- 


26. Maas.—^E. Carver Co. v. Manu¬ 
facturers' Ins. Co.. 6 Gray 214. 
N.T.—^Arnold v. Faoiflc Mut. Ins. Go., 
78 N.T. 7. 

26. CaJ.—Wells V. Pacific Ins. Co.. 
44 Cal. 897. 

Mass.— IBl. Carver Co. v. Manufac¬ 
turers' Ins. Co., 6 Gray 214. 

N.T.—^Arnold v. Pacific Mut Ins. Co., 
78 N.T. 7. 

88 C.J. p 1022 note 21. 

27. Mass.—^B. Caxver Co. v. Manu¬ 
facturers' Ins. Co., 6 Gray 214. 

38 C.J. p 1022 note 22. 

28. La.—Shearer v. Louisiana Mut 
Ins. Co., 14 La.Ann. 797. 

29. La.—Shearer v. Louisiana Mut 
Ins. Co., supra—Oterl v. Home 
Mut Ins. Co., 1 McG. 198. 

80. Mass.—^Macy v. Whaling: Ins. 
Co., 9 Mete. 854. 

88 C.J. p 1080 notes 63-66, 67, 70. 

81. Mass.—^Macy v. Whaling Ins. 
Co., supra. 

88 C.J. p 1030 note 66, p 1029 note 57 
[c]. 

82. Mass.—^Macy v. Whaling Ins. 
Co., supra. 

88 C.J. p 1080 note 68. 


Outfit of whalingr voyage not in¬ 
cluded 

Mass.—Taber v. China Mut Ins. Co., 
181 Mass. 289. 

88 C.J. p 1030 note 69. 

’"Outfits'' construed see infra subdi¬ 
vision e of this section. 

38. Mass.—^Macy v. Whaling Ins. 

Co., 9 Mete. 854. 

38 C.J. p 1080 note 71. 

Beduotions 

It has been asserted that, "if the 
ship be totally lost during the voy¬ 
age, no deduction is ever made on 
account of the provisions antece¬ 
dently consumed.”—^Hancox v. Pish¬ 
ing Ins. Co., C.C.Mass., 11 F.Cas.No. 
6,018, 8 Sumn. 132. 

34. N.T.—^Dunham v. Commercial 
Ins. Co. of New Tork, 11 Johns. 
816. 

38 C.J. p 1030 note 72. 


36. N.T.—Dunham v. Commercial 
Ins. Co. of New Tork, supra—^Mc¬ 
Bride V. Marine Ins. Co., 7 Johns. 
431. 

88 C.J. p 1030 note 78. 

38. Md.—^Mason v. Franklin Fire 
Ins. Co., 12 Gill & J. 468. 

N.T.—Hood V. Manhattan Fire Ins. 
Co., 11 N.T. 632. 
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37. Ohio.—Sherlock v. Globe Ins. 
Co., 7 Ohio Dec., Reprint 17, 1 
Cinc.L.Bul. 26—^Baker v. Central 
Ins. Co., 3 Ohio Dec., Reprint 478, 

7 Am.L.Reg. 628. 

38. Ohio.—Sherlock v. Globe Ins. 
Co., 7 Ohio Dec. Reprint 17, 1 
Cinc.L.Bul. 26. 

38 C.J. p 1030 note 76. 

39. U.S.—Conners Marine Co. v, 
Northwestern Fire & Marine Ins. 
Co., C.C.A.N.T., 88 F.2d 637, affirm¬ 
ing, D.C., 16 F.Supp. 626. 

40. U.S.—Conners Marine Co. v. 
Northwestern Fire & Marine Ins. 
Go., supra. 

FoutoouB 

A policy covering Insured's liabil¬ 
ity with respect to "hulls” did not 
cover his liability with respect to 
loss of pontoons which were deliv¬ 
ered to Insured for towage between 
two specified points.—Conner^ Ma¬ 
rine Co. v. Northwestern Fire & 
Marine Ins. Co., supra. 

41. U.S.—Conners Marino Co. v. 
Northwestern Fire & Marine Ins. 
Co., supra. 

42. U.S.—Conners Marine Co. v. 
Northwestern Fire & Marine Ins. 
Co., supra. 
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tificate was not authorized to bind insurer with re¬ 
spect to insurance on the vessel^® 

Bottomry and respondentia are not insured by a 
policy on the vessel.^^ 

c. Cargo, Property, Coods, and Merchandise 

(1) Cargo 

(2) Goods, wares, and merchandise 

(3) Property 

(1) Cargo 

In general a policy on cargo covers all merchandise 
laden on board the vessel. 

Subject to rules as to stowage on deck, discussed 
infra subdivision f of this section, a policy on cargo 
covers all merchandise laden on board the vessel,^^ 
and may include money,household furniture, 
and oil, and other products of a whaling voyage.^® 
A policy on "cargo” does not include a yacht in 
tow,^® and pontoons delivered to insured for tow¬ 
age are not “cargoes” within the meaning of a 
policy covering the legal liability of insured with 
respect to “cargoes.”®® The view has been taken, 
however, that the word “cargo” may be used, in 
speaking of the cargo of a tugboat, to designate a 
raft of logs which the tug is towing to a sawmill.®^ 

The word “cargo” does not ordinarily cover live- 
stock®2 or provender taken aboard for their sus- 
tenance.®3 Insurance under the general denomina¬ 


tion “cargo,” however, may cover livestock which 
constitutes the only article of exportation from the 
port of departure to the port of destination.®* 

(2) Goods, Wares, and Merchandise 

The terms ‘‘goods", "wares", and "merchandise" are 
comprehensive and in general cover any article which Is 
the subject matter of commerce or trade and which Is 
otherwise within the purview of the policy. 

“Goods,” “wares,” and “merchandise,” as used in 
a policy of marine insurance, are comprehensive 
terms and in general cover articles which are the 
subject matter of commerce or trade and which are 
otherwise within the purview of the policy,®® and, 
according to some cases in this country, insurance 
of “goods” may include profits.®® The terms do not 
cover a ship’s provisions,®*^ or live animals or prov¬ 
ender carried for them.®® A policy insuring goods 
and merchandise laden or to be laden does not cov¬ 
er a sloop in tow.®® 

(3) Property 

The general designation "property" may cover an 
equitable interest of Insured In property Involved, and 
In general the term has a broad scope with respect to 
coverage. 

A policy on “property” may cover whatever in¬ 
sured has a bona fide equitable interest in, although 
the legal title is in another.®® It will cover money 
or bank bills carried for the purchase of cargo or 
received from sale of cargo,®! the master’s com- 


43. Mich.—^Barry v. Boston Marine 
Ins. Co., 29 N.W. 31. 62 Mich. 424. 

44. N.T.—^Robertson v. United Ins. 
Co., 2 Johns.Cas. 250, 1 Am.'D. 166. 

Pa.—Jennings v. Pennsylvania Ins. 

Co., 4 Binn. 244. 5 Am.D. 404. 
Insurable interest of lender on bot¬ 
tomry and respondentia see supra 
§ 217. 

46. U.S.—Seamans v. Iioring. C.C. 
Mass., 21 F.Cas.No.12,588. 1 Mason 
127. 

Mass.—^Macy v. Whaling Ins. Co., 9 
Mete. 854—Wolcott v. Eagle Ins. 
Co.. 4 Pick. 429. 

Outfits 

(1) In a case In which the ques¬ 
tion whether or not “cargo" covers 
outfits was not decided, the court 
said that it did not see why. In prin¬ 
ciple. the term “cargo" "may not cov¬ 
er the outfita . . . But whether 
it should be so applied is not free 
flrom doubt."—Macy v. Whaling Ins. 
Co., 9 Mete., Masa. 354—38 C.J. p 
1030 note 89. 

(2) “Outfits” construed see infra 
subdivision e of this section. 

46i Mass.—Wolcott V. Eagle Ins. 
Co.. 4 Pick. 429. 

47. U.S.—-Vasse v. Ball. Pa.. 2 Dali. 
270. 1 UEd. 877. 


48. Mass.—Paddock v. Franklin Ins. 
Co.. 11 Pick. 227. 

49, Mich.—^Barry v. Boston Marine 
Ins. Co.. 29 N.W. 31. 62 Mich. 424. 

60. U.S.—Conners Marine Co. v.’ 
Northwestern Fire & Marine Ins. 
Co., C.aAN.T.. 88 F.2d 637, af¬ 
firming, D.C., 16 F.Supp. 626. 

51. U.S.—Moores v. Louisville Un¬ 
derwriters, C.C.Tenn., 14 F. 226. 

52. Md.—^Allegre v. Maryland Ins. 
Co., 8 Gill & J. 190, 29 Am.D. 536— 
Allegre v. Maryland Ins. Co., 2 Gill 
& J. 136, 20 Am.D. 424. 

Mass.—Wolcott v. Eagle Ins. Co., 4 
Pick, 429, 

53. Mass.—Wolcott V. Eagle Ins. 
Co., supra. 

54. Md.—^Allegre v, Maryland Ins. 
Co., 8 Gill & J. 190, 29 Am.D. 536 
—Chesapeake Ins. Co. v. Allegre, 

2 Gill & J. 164—Allegre v. Mary¬ 
land Ins. Co., 2 Gill & J. 136, 20 
Am.D. 424. 

55. N.T.—^Duplanty v. Commercial 
Ins. Co.. Anth.N.P. 157—American 
Ina Co. V. Griswold, 14 Wend. 399 
—Coggeshall v. American Ina Co., 

3 Wend. 283. 

38 C.J. p 1031 notes 3, 4. 
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A ganeval desorlptlou of property 
as “goods" or “merchandise" will in 
most cases Insure merchandise 
agralnst sea risks.—Chicago & A B- 
Co. V. Thompson, 19 Ill. 578—28 ClJ. 
p 722 note 25 [a]. 

“Goods" 

The term “goods" may mean only 
such articles as are merchantable, 
that is to say, the cargo put on 
board for the purposes of trade, 
technically, merces.—Chicago & A 
R. Co. V. Thompson, supra—28 C.J. 
p 723 notes 77, 78. 

56. Pa—^Pritchet v. Insurance Ca 
of North America 8 Yeates 458. 

88 C.J. p 1031 note 8. 

67. Ross V. Thwalte. Park Mar. Ins.r 
5th ed., 21. 

58. Mass.—Wolcott v. Eagle Ins. 
Co., 4 Pick. 429. 

59. La—Oterl v. Home Mut. Ina 
Co.. 1 McG. 198. 

60. Mass.—^Locke v. North Ameri¬ 
can Ins. Co., 13 Mass. 61. 

61. Masa.—Whiton v. Old Colony- 
Ins. Co.. 2 Mete. 1. 
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missions where the insurance is taken out by him,®^ 
or an interest in cargo g^ven to the shipowners in 
lieu of freight but it will not cover the freight.®^ 

d. Freight or Charter 

Insurance on '^freight" covers connpensation for the 
use of the ship or for the carriage of merchandise. 

Insurance on “freight” embraces the compensa¬ 
tion for the use of the ship or for the carriage of 
merchandise,and the increased value to the own¬ 
er from carriage of his own goods in his own ves¬ 
sel.®® It may also cover coin put on board by the 
owner of the ship to be invested by the master in 
merchandise ;®7 but it does not cover goods or car¬ 
go,®® or freight of live animals specified simply as 
cargo,®® or freight earned,*^® or profits accruing to 
the cargo owner.^i The general designation 
“freight” does not cover compensation for carrying 
deck cargo, in the absence of a provision in the pol¬ 
icy for the inclusion of such compensation.72 

A charterer may not, in general, insure the 
amount of his charter money under the general 
designation “freight,”^3 but it seems that, where 
the charterer makes advances in such a way as to 
acquire a lien on freight for such advances, he may 
insure, under such general designation,^^ and, ac¬ 
cording to some cases, insurance under the desig¬ 
nation “freight” may cover the chartered hire of 
the vessel.^® It has been held that insurance on 
“freight advanced” covers insured’s interest based 
on his advances of money to the owners of the 


vessel in consideration of their permitting him to 
fill a part of the vessel with his own property or 
the property of others.*^® 

The term “freight” may cover advances made by 
the consignees on the faith of the expected freight 
list, a formal assignment of which is made to them 
as security where the policy is taken out by thern.'^^ 
Insurance on “unpaid freight” or “collect freight” 
does not cover the obligation to pay freight unless 
the terms of the policy clearly show an intention 
to insure the risk of a loss of an interest in the car¬ 
go representing the addition to its value represented 
by the amount of the freight.^® 

e. Other Specific Descriptions 

Questions as to property included under other specific 
descriptions In a policy of marine Insurance have been 
considered by the courts. 

Some policies providing for insurance on “ad¬ 
vances” cover advances secured by master’s draft 
pledging vessel and freight.*^® Insurance on “ad¬ 
vances on board” a fishing schooner covers vari¬ 
ous advances made by insured for which he would 
have a lien on the catch,®® but in general it does 
not cover the loss of outfit, comprising hooks, lines, 
furniture and the like.®i 

Insurance on “disbursements” has been held to 
cover some interest at risk which insured acquired 
by payments involved,®® and, in the case of a char¬ 
terer who takes insurance on “disbursements,” the 


62. Mass.—Wlggln v. Mercantile 
Ins. Co., 7 Pick, 271—Holbrook v. 
Brown, 2 Mass. 280. 

63. Mass.—Wiggin v. Mercantile 
Ins. Co., 7 Pick. 271. 

Mass.—Wiggin v. Mercantile 
Ins. Co., supra. 

“Freight” construed see Infra sub¬ 
division d of this section. 

66. La.—^Hodgson v. Mississippi 
Ins. Co., 2 La. 341. 

Mass.—^Mintum v. Warren Ins. Co., 2 
Allen 86. 

38 C.J. p 1031 note 17. 

Insurable interest In freight In gen¬ 
eral see supra § 218. 

66. Mass.—Wolcott v. Eagle Ins. 
Co., 4 Pick. 429. 

Pa.—^Adams v. Pennsylvania Ins. Co., 
1 Rawle 97. 

38 C.J. p 1031 note 19. 

67. Mass.—Wolcott v. Eagle Ins. 
Co.. 4 Pick. 429. 

68. Mass.—Mintum v. Warren Ins. 
Co., 2 Allen 86. 

38 C.J. p 1031 note 21. 

69. Mass.—Wolcott V. Eagle • Ins. 
Co.. 4 Pick. 429. 

38 C.J. p 1031 note 22. 


70l N.T.—Cherlot v. Barker, 2 

Johns. 346, 3 Axn.D. 437. 

71. Mass.—^Mintum v. Warren Ins. 
Co., 2 Allen 86. 

78. Mass.—^Adams v. Warren Ins. 
Co., 22 Pick. 163—Wolcott v. Eagle 
Ins. Co., 4 Pick. 429. 

73. N.T.—Huth V. New Tork Mut 
Ins. Co., 21 N.T.Super. 638—^Mellen 
V. National Ins. Co., 1 N.T.Super. 
600. 

38 C.J. p 1031 note 26. 

74. N.Y.—Robbins v. New York Ins. 
Co., 1 N.T.Super. 363. 

38 C.J. p 1032 note 27. 

75. Mass.—Clark v. Ocean Ins. Co., 
16 Pick. 289. 

38 C.J. p 1031 note 18. 

76. U.S.—Sansom v. Ball, Pa,, 4 
Dali. 469, 1 L.Ed. 908. 

77. La,—^Paradise v. Sun Mut. Ins. 
Co., 6 La,Ann. 696. 

78. U.S.—^New Orleans & South 
American S. S. Co. v. W. R, Grace 
& Co., C.C.A,N.Y., 26 F.2d 967, cer¬ 
tiorari denied W. R. Grace & Co. 
V. New Orleans & South American 
S. S. Co.. 49 act. 33. 278 U.S. 636, 
73 L.Ed. 662. 


79. U.S.—^Neall v. Union Marine 
Ins. Co.. D.C.N.T., 96 F. 491, affirm¬ 
ed 116 F. 776, 63 C.C.A. 338. 

38 C.J. p 1082 note 36 [c] (2). 

80. Mass.—^Burnham v. Boston Ma¬ 
rine Ins. Co., 1 N.B. 837. 189 Mass. 
399. 

Advances for bait 

Policy covered advances made to 
the captain for the purchase of bait, 
where the money advanced was ac¬ 
tually expended for bait and insured 
had a lien on the catch for the 
amount so expended.—Burnham v. 
Boston Marine Ins. Co., supra, 
AAvances to crew 
Policy covered advances made to 
crew to be repaid by them out of 
their share of the catch, where the 
crew did not receive wages but took 
share of catch in lieu thereof.— 
Burnham v. Boston Marine Ins. Co., 
supra, 

81. Mass.—^Burnham v. Boston Ma¬ 
rine Ins. Co., supra, 

88. U.S.—^Booth-American Shipping 
Co. V. Importers* & Exporters* Ins. 
Co., C.C.A.N.Y., 9 P.2d 804. 
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interest so covered has been held to be his right to 
dictate the movements of the chartered vessel.^^ 

Catchings. The term “catchings** substituted for 
part of the outfits in a whaling voyage may cover 
the blubber, or pieces of whale flesh cut from the 
whale,8^ and the oils and casks.®® 

Expenses. The words “towage and trip expens¬ 
es” of a barge, used to describe the subject matter 
of insurance in a policy in which the quoted words 
were substituted in writing for printed words ap¬ 
propriate for hull insurance, do not cover the 
barge,®® nor do they cover expenses incurred by 
insured barge owner in obtaining gear, equipment, 
or stores which would be covered by a policy on 
the hull.®7 

Outfits. In general the term “outfits” includes all 
those objects necessary to the navigation of the 
ship and includes sails, rigging, boats, and provi¬ 
sions for the crew,®® but does not cover property 
which is part of the ship’s cargo.®® The term “out¬ 
fits” in policies insuring "outfits” of vessels used on 
fishing or whalin" voyages has been given a special 
and enlarged meaning.®® 

Proceeds. Insurance on “proceeds” of a cargo or 
other property covers any property which by sale or 
barter is substituted for the original cargo or prop¬ 
erty and taken on board in lieu thereof.®! It has 
been stated broadly that insurance on “goods and 
their proceeds” covers the original goods as long as 
they remain subject to the risks in the policy.®® In 


general, however, insurance on “goods . . . out,” 
and on “the proceeds thereof home” does not cover, 
on the return voyage, the original goods which are 
taken back on the return voyage.®® 

f. Property Stowed on or above Deck 

A general description of property Insured aboard a 
vessel usually covers only such property as Is stowed un. 
der deck unless the policy specifically Includes deck cargo. 

Where property is insured under a general de¬ 
scription such as cargo, goods, or the like, in gen¬ 
eral it will only cover such property as is stowed 
under deck,®* unless the policy specifies that it shall 
cover deck cargo.®® A provision of the policy pro¬ 
viding that the risk shall not cover cargo which is 
not stowed under deck is operative and effective 
in accordance with the meaning of the term “under 
deck” set forth in the policy itself,®® and is con¬ 
trolling, notwithstanding a custom peculiar to the 
particular steamship line involved, and not uni¬ 
versal, which is in conflict with such provision of 
the policy.®^ 

§ 312, — Description of Adventure as to 
Time, Place, and Voyage 

a. In general 

b. Vessel on which property to be trans¬ 

ported 

c Time and place of loading affecting 
property or freight covered 
d. Port or place included in voyage cov¬ 
ered or contemplated 


83. tr.S.—^Bootli-Amerlcan Shipping* < 
Co. V. Importers' & Bzporters* Ins. 
Co., supra. 

8A. U.S.—^Rogers v. Ifecbanics* Ins. 
Co.. aCMass.. 20 F.Cas.No.12,016, 
1 Story 603. 

Mass.—^Macy v. Whaling Ins. Co., 9 
Mete. 864. 

85. Mass.—^Macy ▼. Whaling Ins. 
Co., supra. 

88. tJ.S.—The Halo. C.C.A.N.T.. 62 
F.2d 186, affirming, D.C., 42 F.2d 
566. 

87- U.S.—The Halo, supra. 

88. Mass.—^Macy y. Whaling Ins. 
Co., 9 Mete. 364. 

89. Me.—^Folsom v. Merchants* Mut. 
Marine Ins. Co., 38 Me. 414. 

sa nshlng voyage 
Insurance of "outfits" of vessels 
used on fishing voyages covers prln- 
cii>ally the apparatus and instru¬ 
ments necessary for the taking of 
fish and for their disposal when tak¬ 
en. In such manner as to bring home 
the produce of the adventure.—Fol¬ 
som V. Merchants* Mut. Marine Ins. 
Co., supra. 


Whaling voyage 

Used with respect to a whaling 
voyage, the term "outfit** acquired an 
enlarged signification; it included 
not only the ordinary tackle and ap¬ 
parel of the ship and the provisions 
for a common voyage from port to 
port, but also the casks, staves, fish¬ 
ing gear, stores, and clothing nec¬ 
essary for the successful prosecu¬ 
tion of the voyage; it included ar^ 
tides not for sale but for consump¬ 
tion and use during a protracted 
voyage and for the storing of the 
cargo or catchings obtained.—^Macy 
V. Whaling Ins. Co., 9 Meta, Mass., 
854. 

91. U.S.—^Hancox v. Fishing Ins. 
Co., C.C.Mass., 11 F.Cas.No.6.013, 3 
Sumn. 132. 

Mass.—^Haven v. Gray, 12 Mass. 71. 
N.T.—Dow V. Hope Ins. Co., 1 N.Y. 
Super. 166. 

98. U.S.—^Hancox v. Fishing Ins. 
Co., C.C.Mass., 11 F.Cas.No.6,018. 
3 Sumn. 182. 

93. N.T.—^Dow V. Hope Ins. Co., 1 
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N.T.Super. 166—^Dow v. Whetten, 
8 Wend. 160. 

Effect of custom of trade see Cus¬ 
toms and Usages 5 27 b. 

94, La.—Smith v. Mississippi Ma¬ 
rine & Fire Ina Co., 11 La, 142, 80 
Am.D. 714. 

38 CJ. p 1082 note '44. 

Applicability of term "freight" to 
compensation for carrying deck 
cargo see supra subdivision d of 
this section. 

95. N.T.—^Lenox v. United Ina Co., 
8 Johns.Cas. 178. 

38 C.J. p 1032 note 45. 

98. U.S.—^Transatlantic Shipping Co.. 
V. St. Paul ETlre & Marine Ins. Co., 
D.C.N.T., 298 F. 651. 

88 C.J. p 1033 note 47 [a]. 

97. U.S.—Transatlantic Shipping Co* 
V. St Paul Fire & Marine Ins. Co., 
supra. 

Effect of general usage as to stow¬ 
age of goods see Customs and Us¬ 
ages 8 19 g. 

Repugnancy of general custom or 
usage to express contract see Cus¬ 
toms and Usages 8 30. 
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a. In General 

The description of the voyage set out in a policy of 
marine insurance, is controlling in determining the rights 
and obligations of the parties. 

In the case of a voyage policy only the particular 
voyage described in the policy is covered by the in¬ 
surance, and, if the vessel sails on a different voy¬ 
age, that is, starts from a different port or is bound 
for a different terminus, the policy does not attach, 
even though a part of the voyage lies over the same 
course.®^ Where the course is not designated in the 
policy, there is an implied condition that the voyage 
shall be by the usual and regular course,® ^ and that 
the voyage shall be performed with all reasonable 
expedition.! 

Goods may be insured for part of the voyage.^ 
A policy on goods to be shipped between two cer¬ 
tain days does not cover goods shipped on either of 
those days.® 

Commencement and duration of risk are discussed 
infra § 334, and deviation as ground for avoidance 
of policy, infra § 653. 

Trading voyage, A policy on goods or freight on 
a trading voyage in general covers all goods or the 
freight of all goods put on board during the term 
of the risk or the course of the voyage, and the 
outward as well as the homeward cargo.^ A policy 
on goods on such a voyage usually will cover the 
loss of goods while in transit in the customary way 


from the shore to the ship,® or while in the ship's 
boats returning to the ship after an unsuccessful 
attempt to barter.® 

Waters to or from which vessel confined or ex¬ 
cluded. What waters the vessel involved may or 
may not navigate depends on the meaning of the 
language used in provisions of the policy relating 
to the subject, construed in the light of the cir¬ 
cumstances surrounding the parties when the con¬ 
tract of insurance was made, and of various other 
matters which may properly be considered in con¬ 
struing marine policies.*^ 

Descriptive terms or provisions. Illustrations of 
the construction given to various terms used in 
marine policies to describe the adventure or risk 
intended will be found in the notes.® 

b. Vessd on Which Property to Be Transported 

In general a policy which dealgnates the particular 
vessel or class of vessels on which the cargo insured is 
to be transported covers the cargo only while it Is on such 
designated vessel or on a vessel of the designated class, 
unless transshipment becomes necessary or Is permissible 
under a stipulation in the policy. 

In general a policy on cargo, whicli designates 
the vessel or class of vessels by which the cargo is 
to be transported, covers the cargo only while on 
board the vessel designated or on board a vessel be¬ 
longing to the class designated.® Notwithstanding 
a particular vessel is designated, however, the policy 
may cover cargo or property on a different vessel 


98. La.—Lippincott v. Loulalana 
Ins. Co., 2 La, 899. 

38 C.J. p 1033 note 61. 

“Voyage policy*' defined see gupra § 
36. 

99. N.T.—^Reade v. Commercial Ins. 
Co., 3 Johns. 352, 3 Azn.D. 496. 

88 aj. p 1033 note 62. 

1. S.C.—Hlmely v. South Carolina 
Ins. Co., 8 S.C.L. 164, 12 Am.D. 
623. 

38 C.J. p 1033 note 63. 

2. N.T.—Stelnbach v. Columbian 
Ins. Co., 2 Cal. 129, Col. C.Cas. 
374, affirmed Smith v. Stelnbach, 2 
Cal.Caa. 168. 

38 C.J. p 1033 note 68. 

8. Mass.—^Atkins v. Boylston Fire & 
Marine Ins. Co., 5 Mete. 439, 39 
Axn.D. 692. 

4, U.S.—^Hugg V. Augusta Ins. & 
Banking Co., Md., 7 How. 695. 12 L. 
Ed. 884—Columbian Ins. Co. v. Cat¬ 
lett. D.C., 12 Wheat. 888, 6 L.Bd. 
664. 

38 aj. p 1087 note 27. 

B, N.T.—Coggeshall v. American 
Ins. Co.. 3 Wend. 288. 


Fire & Marine Ins. Co., 6 Mass. 
197, 4 Am.D. 116. 

7. U.S.—^Merchants* Mut. Ins. Co, v. 
Allen, La, 7 S.Ct 821, 121 U.S. 67. 
80 L.Ed. 858, affirming, C.C., 16 F. 
916—St. Paul Fire & Marine Ina 
Co. V. Knickerbocker Steam Tow¬ 
age Co., Me., 93 F. 931, 86 C.C.A. 
19. 

38 .C.J. p 1036 note 97. 

Express warranties as to waters to 
or from which vessel confined or 
excluded see Infra § 661. 

& "Xylng up” 

A policy on cargo on a vessel 
while “lying up*’ will cover, although 
the vessel Is being towed In the har¬ 
bor, there being a liberty for the 
vessel to be towed from place to 
place In the port.—^Dows v. Howard 
Ins. Co., 28 N.T.Super. 473. 

“Port risk” 

An Insurance against "port risk" 
in a specified port does not designate 
the particular risks but rather the 
scope of the adventure, ajid covers 
the vessel only while lying in port 
and before the commencement of any 
voyage to points beyond the limit 
of the port—Slocovich v. Orient Mut. 
Ins. Co., 14 N.B. 802, 108 N.T. 66— 

1241 


Nelson v. Sun Mut. Ins. Co., 71 N.T. 
463, affirming 40 N.T.Super. 417. 

“While lying at anchor” did not 
cover a vessel where it had been 
beached and her plugs taken out so 
as to permit the water to run in and 
out, and which, to prevent her mov¬ 
ing, was fastened by Iron rails to 
the bow and to one side of her stem 
and to her anchor on the other.— 
Held V. Lancaster Fire Ina Co., 19 
Hun 284, affirmed 90 N.T. 882. 

“While nmnlng” 

An Insurance on a vessel “while 
running on the Hudson and East 
Rivers** does not restrict the insur¬ 
ance to the time the vessel Is in mo¬ 
tion.—St. Nicholas Ins. Co. v. Mer¬ 
chants* Mut. Fire & Marine Ins. Co., 
11 Hun 108, reversed on other 
grounds 88 N.T. 604. 

“Htebor of New Toik” has been 
regarded as sufficient to include the 
whole of a voyage from Brooklyn to 
Tarrytown.—Petrie v. Phoenix Ins. 
Go., 80 N.E. 380, 132 N.T. 137. 

9. U.S.—^Red Wing Mills v. Mercan¬ 
tile Mut. Ins. Co., D.C.N.T., 19 F. 
116. 

Cal.—Schroeder v. Schwelzer Lloyd 
Transpori: Verslcherungs Gesell- 
schaft. 60 CaL 467, 44 Am.R. 61. 


3. Mass.—Parsons v. Massachusetts 
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if transshipment should be necessary,or if it is 
authorized by a stipulation in the policy.^^ 

Where the policy is in general terms, as on ship¬ 
ments by steamers generally, it cannot, be limited to 
shipments in steamers in which insured is interest¬ 
ed,^2 even though such only were contemplated by 
him when the insurance was effected, for the terms 
of the policy must control,18 and where the policy 
describes the cargo as being on boats of a certain 
line, it will cover goods on a chartered boat of 
such line which is operated by such line as one 
of its vessels.i^ 

c. Time aJid Place of Loading Affecting Prop¬ 
erty or Freight Govered 

(1) General considerations 

(2) Goods loaded at port prior to port 

of departure 

(1) General Considerations 

A policy of marine Insurance covering cargo or 
freight is not necessarily limited, as to coverage, to cargo, 
or to freight on cargo, which is on board at the beginning 
of the voyage. 

In giving a liberal construction to a policy cov¬ 
ering cargo involved in a trading voyage, it has 
been held that it covers a return cargo, notwith¬ 
standing a strict grammatical construction might 
confine the coverage to original cargo.16 A policy 
on goods at and from certain ports in the route of 
a certain line of vessels may cover goods deliv¬ 
ered to the agent of the carrier by a passenger on 
a vessel between the ports named.i8 Some policies 
on freight are not limited to the freight list for 
goods on board at the commencement of the voy¬ 
age, but will cover additions to the cargo received 
at intermediate ports.^7 Insurance on goods “ship¬ 
ped from” a specified place “after” a specified date 
covers goods laden on board a vessel at such place 
before such date where the vessel departs from the 
port after such date.i8 The policy sometimes in 
terms includes goods or merchandise to be laden.^® 


Commencement and duration of risk are discussed 
infra § 334. 

(2) Goods Loaded at Port Prior to Port of 
Departure 

The terms of the policy may limit coverage to cargo 
taken on board at the port of departure and exclude 
cargo taken on board at a prior port. 

It has been announced, as a general rule, that, 
where a policy on cargo is “at and from” a named 
port beginning “from the loading thereof,” or where 
other equivalent expressions are used, the policy 
attaches only to such goods as are taken on board 
at the specified port, and that goods loaded at a 
prior port are not covered,20 even though they are 
on board in good condition at the port named,2i 
However, this rule has been regarded as technical, 
and, in view of the general rule that policies of 
insurance are to be construed liberally in favor of 
insured, discussed supra § 297, will not be applied 
where the policy shows an intent to include prop¬ 
erty taken on board at a prior port,22 or where, 
at the time of effecting the insurance, insurer was 
informed that the goods were already on board and 
it was clearly the intention of the parties to in¬ 
clude such goods.23 

Reloading. Goods previously loaded are covered 
by the policy where they are landed and reloaded 
at the place where the risk is to commence.24 Ac¬ 
cording to some cases, however, the policy does not 
cover cargo previously loaded which is all hoisted 
out of the hold and onto the deck at the place where 
the risk is to commence, to permit stowage of other 
cargo at that port, and is then restowed.26 

d. Fort or Place Included in Voyage Govered 
or Gontemplated 

What ports may properly be visited by a vessel under 
a policy Insuring such vessel or the cargo carried by such 
vessel depends on the terms of the policy. In general 
the ports named In a marine insurance policy and visited 
by the vessel Involved should be touched in the order 
in which they are named In the policy. 


IQi Mass.—^Pierce v. Columbian Ins. 

Co., 14 Allen 320. 

38 C.J. p 1034 note 60. 

Transshipment of car^ro as deviation 
see infra § 653. 

11. Mass.—Pierce v. Columbian Ins. 
Co., supra. 

12. N.Y.—^New York Fire Marine 
Ins. Co. V. Roberts, 11 N.Y.Super. 
141. 

13. N.Y.—^New York Fire Marine 
Ins. Co. V. Roberts, supra. 

14. n.S.—Croawell v. Mercantile 
MuL Ins. Co.. D.CN.Y., 19 F. 24. 


lett, D.C., 12 Wheat 383. 6 L..Bd. 
664. 

16. Cal.—Wells v. Pacific Ins. Co., 
44 Cal. 397. 

17. U.S.—Stillwell V. Home Ins. Co., 
C.C.MO.. 23 F.Cas.No.13.450, 3 Dill 
80. 

Mo.—Stillwell V. St. Louis Commer¬ 
cial Ins. Co., 2 Mo.App. 22. 

18. La.—Sorbe v. Merchants’ Ins. 
Co., 6 IjR. 185. 

19. La.—^Hicks v. Home Ina Co., 19 
La.Ann. 527. 

80. U.S.—Scxiba v. Insurance Co. of 
North America, Pa., 21 F.Cas.No. 
12,660. 2 Wa8h.C.C. 107- 
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N.Y.—^Murray v. Columbian Ins. Co., 
11 Johns. 302. 

38 C.J. p 1036 notes 4, 6, 7. 

21. N.Y.—^Murray v. Columbian Ins. 

Co., supra. 

38 C.J. p 1037 note 6. 

88. Cal.—Wells v. Pacific Ins. Co., 
44 Cal. 397. 

38 CJ. p 1037 notes 10-16, 24. 

83. N.Y.—Vredenbergrh v. Grade, 4 
Johns. 444. 

88 C.J. p 1037 notes 16. 17. 

24. Cal.—Wells V. Pacific Ins. Co., 
44 Cal. 897. 

38 C.J. p 1037 notes 18-21. 

26. N.Y.—^Murray v. Columbian Ins. 
Co., 11 Johns. 302. 


15. U.S.—Columbian Ins. Co. v. Cat¬ 
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As used in policies of marine insurance, the term 
‘‘port” is not interpreted in its restricted sense as 
being limited necessarily to a harbor, but it may 
embrace any place where it is customary to load or 
unload vessels, even though it is an open road- 
stead.2® 

Ports or places which may he visited. In general 
only ports specified in the policy may be visited in 
the absence of a controlling custom or usage to the 
contrary.27 Under a policy designating a voyage 
“to a port” in a particular country or political sub¬ 
division, only one port in such country or subdivi¬ 
sion may be visitecL^S Where, in such case, the 
policy does not name the port which may be vis¬ 
ited, insured has the right to select any port in such 
country or subdivision.^® 

A policy providing for a voyage to several speci¬ 
fied ports, designated conjunctively, covers a voy¬ 
age to all or any of those ports; the vessel need 
not visit more than one.®® Where, however, the 
voyage is described as to a specified port “or” to 
another specified port, it is not permissible to visit 
more than one;®l and, under a policy giving lib¬ 
erty to use a port between two designated ports, 
and thence to a port other than the two so desig¬ 
nated, the vessel may not use a port between such 
two designated ports and also go to the second of 
such two ports.®2 Various early policies which in¬ 
volved trading in the West Indies and which in¬ 
sured the vessel “at and from” or “from” a speci¬ 
fied port to another specified port or a market, per¬ 
mitted the vessel to go from port to port in the 
West Indies until the cargo was disposed of®® and 
a return cargo was obtained.®^ A policy insuring 
a vessel “at and from” three designated ports, for 


a specified period from a specified date, without 
designating a port of destination or discharge, has 
been construed as not to confine the course of the 
voyage to one between ports so designated.®® 

Under a policy which gives insured the right to 
elect as to which one of several ports will be vis¬ 
ited, insured having made an election is bound by 
it and cannot substitute a different port.®® 

Order in which ports or places visited. Under 
the usual construction given to a marine insurance 
policy, the ports named, if more than one of them 
are visited, should be touched in the order in which 
they are named in the policy.®'^ A policy insuring 
a vessel from one named port to another “and a 
market,” and thence to a port of discharge, does 
not confine the vessel to taking ports in their geo¬ 
graphical order.®® 

§ 313, Property Covered by Insurance against 
Fire 

Particular matters relating to the construction of 
insurance policies as to the property covered by 
insurance against fire will be discussed in detail in 
the sections immediately following. 

Examine Pocket Parts for later cases. 

§ 314. - Description in General 

The language of a fire Insurance policy should be con¬ 
strued, If practicable, so as to cover the subject matter 
Intended to be covered. 

The language of a fire insurance policy being 
chosen by insurer, it should be construed, if prac¬ 
ticable, so as to cover the subject matter intended 
to be covered,®® and a policy which describes the 


26. Mass.—Oookln v. Commercial 
Mut. Marine Ins. Co., 12 Gray 601. 

38 C.J. p 1084 note 67. 

*‘Paro»L St. S^onls” 

Policy on ffoods shipped “from St 
Louis to New Orleans” covered goods 
on barge while it was being towed 
from East St. Louis, HI., to St. Lou¬ 
is, Mo., for the final start to New 
Orleans.—Sun Mut Ins. Co. v. Mis¬ 
sissippi Valley Transp. Co., C.C.Mo.> 
17 F. 919, 6 McCrary 477. 

27. Mass.—KetteU v. Wiggin, 13 
Mass. 68. 

88 C.J. p 1033 note 55. 

Custom or usage excusing deviation 
see Customs and Usages 5 19 g. 

28. U.S.—^Heam v. Eduitable Safety 
Ins. Co., C.C.Mas8., 11 P.Cas.No. 
6,299, 8 Cliff. 328. 

88 C.J. p 1086 note 88. 

Vlsltiaig one port fox discharge and 
one for loading 

A policy which provides for a voy¬ 
age to a “port” in a specified coun¬ 


try or political subdivision and 
thence to port of advice and dis¬ 
charge elsewhere confines the voy¬ 
age to only one port in such speci¬ 
fied country or subdivision and does 
not authorize the inclusion of two 
ports in such country or subdivision, 
one for discharge and one for load¬ 
ing.—Hearn v. New England Mut 
Marine Ins. Co., aaMass., 11 F.Caa. 
No,6,801, 8 Cliff. 318—Hearn v. New 
England Mut Marine Ins. Co., C.C. 
Mass., 11 F.Ca8.No.6.302, 4 Cliff. 200. 

29. N.Y.—McCall V. Sun Mut Ins. 
Co.. 66 N.Y, 605, reversing 89 N.Y. 
Super. 880. 

80. N.Y.—^Kane v. Columbian Ins. 

Co., 2 Johns. 264. 

88 C.J. p 1036 note 80. 

31. U.S.—^Bulkley v. Protection Ins. 
Co., aaConn., 4 P.Cas.No.2,118. 2 
Paine 82. 

32. Mass.—^Perkins v. Augusta Ins. 
Be, Banking Co., 10 Gray 312, 71 
Am.D. 664. 


33. N.Y.—Maxwell v. Robinson. 1 
Johns. 888. 

38 C.J. p 1034 note 76. 

sa. Mass.—^Deblols v. Ocean Ins. 

Co., 16 Pick. 303, 28 Am.D. 245. 

35. N.Y.—Grousset v. Sea Ins. Co., 
24 Wend. 209. 

30b U.S.—Bulkley v. Protection Ins. 
Co., C.C.Conn., 4 F.Caa.No.2,118, 2 
Paine 82. 

88 C.J. p 1085 note 86. 

37. Mass.—^Perkins v. Augusta Ins. 
& Banking Co., 10 Gray 312, 71 
Am.L« 664. 

38 C.J. p 1085 note 83. 

Failure to visit ports in proper order 
as deviation see infra 5 ®68. 

38. Mass.—^Debloia v. Ocean Ins. 
Co., 16 Pick. 303, 28 Am.D. 245. 

39. * U.S.—Rice Oil Co. v. Atlas As- 
sur. Co., C.C.A.Mont, 102 F.2d 661. 

Ky.—^B^remen's Ins. Co. of Newark, 
N.J.. V. Yarbrough, 28 S.W.2d 771, 
284 Ky. 526. 
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property in comprehensive terms, or under a gen¬ 
eral designation, covers whatever is commonly 
known by such general name or is necessarily or 
reasonably presumed to be within the terms used 
and within the intention of the parties.'*® The in¬ 
tention of the parties as to the coverage clause, 
however, must be determined from its language, in 
the absence of ambiguity,and the description 
will not be extended so as to include property plain¬ 
ly not within the terms of the policy and which 
could not reasonably have been within the contem¬ 
plation of the parties.42 Where the policy enumer¬ 
ates specific articles, property not so designated will 
not as a rule be covered.^^ The rule of ejusdem 


generis, that general words used after specific terms 
are limited to things of like kind and nature with 
those specified, applies to the description of prop¬ 
erty insured,^^ but must 3 rield to the rule that the 
policy must be construed as a whole.**® A portion 
of the description which is false may be disregard¬ 
ed, if enough remains to identify the property,*® the 
rule being to support the contract of indemnity when 
possible.*^ 

The description in the application,*® if it is made 
a part of the policy,*® or in a former policy,®® may 
be referred to for the purpose of defining the sub¬ 
ject matter to which the policy relates; and the 


Md.—^Eagrle Star & British Domin¬ 
ions Ins. Co. of London v. Flelsch- 
man. 2 A.2d 424. 175 Md. 433. 
Neb.—Coad v. Xiondon Assur. Cor¬ 
poration. 227 N.W. 925. 119 Neb. 
188. 

Pa.—^Lltto ▼. Public Fire Ins. Co. of 
Newark, N. J., 167 A. 603, 109 Pa- 
Super. 195—Miners Savings Bank 
V. Merchants Fire Insurance. 32 
Luz.Leg.Reg. 17. 

26 C.J. p 86 note 8. 
doar-spaoe danse 
The court may look to the dear- 
space clause in a fire insurance pol¬ 
icy to ascertain what property the 
parties intended should be covered 
by the policy.—Queen Ins. Co. v. 
Watson, 268 P. 440. 81 Ariz. 840. 
aider prepared hy lasnxed 

Where Insured prepared an elabo¬ 
rate rider describing the property in¬ 
tended to be covered, which was at¬ 
tached to the policy, such rider 
should not be expanded as against 
insurer beyond Its plain and ordi¬ 
nary meaning, on the theory that the 
policy should be interpreted against 
insurer.—Globe & Rutgers Fire Ins. 
Co. V. David Moltat Co., N.T., 164 F. 
13, 83 C.C.A, 91. 

Teohnioal desoxlptloo. nnAeoessary 
(DA fire insurance policy does 
not require a .technical description 
such as is ordinarily employed in 
the conveyance of real estate.—^Lltto 
V. Public Fire Ins. Co. of Newark, N. 
J., 167 A. 608, 109 Pa.Super. 190. 

(2) Description of land on which 
insured building is situated is only 
nominal part of insurance contract. 
—^Thlelbar Realties v. National Un¬ 
ion Fire Ins. Co., 9 P.2d 469, 91 
Mont. 525, followed in Thlelbar Real¬ 
ties v. Netherlands Ins. Co., 9 P.2d 
474, 91 Mont 687. , 

4a Ala.—^Pearl Assur. Co. v. Hart-! 
ford Fire Ins. Co. of Hartford, 
Conn., 195 So. 747, 289 Ala. 615. 

Pa.—Johnson v. Stewart, 90 A. 849, i 
243 Pa. 485. 

26 C.J. p 87 note 4. 

Property held covered 

(1) Catalogues Issued by school 


for motion picture actors was part 
of “equipment and supplies’* of 
school.—Cinema Schools v. West¬ 
chester Fire Ins. Co., D.C.Cal., 1 F. 
Supp. 37. 

(2) A policy insuring against loss 
by fire of “automobile herein de¬ 
scribed and the equipment usually at¬ 
tached thereto” has been held to cov¬ 
er a tarpaulin.—Sanks v. St. Paul 
Fire & Marine Ins. Co., 267 N.W. 464, 
131 Neb. 266. 

Xlmbcr for oonstrootioiL of vessel 

(1) A policy covering loss of ves¬ 
sel in process of construction has 
been held to cover timber delivered 
for such construction.—^Ira S. Bush- 
ey & Sons v. American Ins. Co., 142 
N.B. 840, 287 N.Y. 24, affirming 199 
N.T.S. 929, 206 App.Div. 716, and 
reargument denied 143 N.B. 732, 237 
N.T. 536. 

(2) Where a policy covering tim¬ 
bers in process of being wrought 
into the construction of a vessel 
mentioned locust, capstans of locust 
partly prepared were held to be 
included.—Webb v. National Fire 
Ins. Co., 4 N.T.Super. 497. 

41. U.S.—Millers’ Mut. Fire Ins. 
Ass'n of Illinois v. Warroad Pota¬ 
to Growers Ass’n, D.C,Mlnn., 94 P. 
2d 741. 

Ark.—WolfC V, National Liberty Ins. 
Co. of America, 83 S.W.2d 836, 191 
Ark. 146. 

Asnhlgaoiu language in fire insur¬ 
ance policies as to properties cov¬ 
ered thereby cannot be controlled by 
insurer’s understanding without 
proof that such understanding was 
known to insured.—Bagle Star 8t 
British Dominions Ins. Co. of Lon¬ 
don V. Fleischman, 2 A.2d 424, 175 
Md. 438. 

4fl. Fla.—Camden Fire Ins. Ass’n v. 
Daylight Grocery C!o., 12 So. 2d 
768. 

La.—Crystal Oil Refining Corpora¬ 
tion V. Royal Ins.. Co., 143 So. 890, 
176 La. 610. 

S.D.—^Bisson v. Farmers Ins. Co. of 
Minnehaha County, 268 N.W. 698,, 
64 S.D. 626. j 


Tex.—^Hulen v. American Cent Ins. 
Co., Com.App., 46 S.W.2d 670, re¬ 
versing American Central Ins. Co. 
V. Hulen, Clv.App., 30 S.W.2d 563 
—North River Ins. Co. v. Jolnes, 
Civ.App., 94 S.W.2d 183, error dis¬ 
missed. 

26 C.J. p 87 note 5. 

48. Ark.—American Ins. Co. v. 
Hornbarger, 108 S.W. 218, 85 Ark. 
387. 

26 C.J. p 87 note 6. 

44. Ill.—Woods V. Great American 
Ins., 265 IlLApp. 20. 

Iowa.—^Larsen & Son v. Retail Mer¬ 
chants' Mut Ins. Co., 287 N.W, 468, 
212 Iowa 943. 

Neb.—Coad v. London Assur, Cor* 
poration, 227 N.W. 926, 119 Neb. 
188. 

26 C.J. p 87 note 8. 

45. Iowa.—^Bmery v. American Ins. 
Co., 168 N.W. 748, 177 Iowa 4. 

461 N.J.—Litto V. Public Fire Ina 
Co. of Newark, N.J., 167 A 603, 
109 Pa.Super. 196. 

26 C.J. p 87 note 10. 

Misdescription; 

As breach of warranty see infra 8S 
610, 611. 

As ground for reformation of pol¬ 
icy in general see supra 9 279. 

47. Miss.—Shivers v. Farmers Mut. 
Fire Ins. Co., 56 So. 966, 99 Miss. 
744. 

4a Ark.—^American Ins. Co. v. Dll- 
lahunty, 117 S.W. 246, 89 Ark. 416. 
26 C.J. p 88 note 16. 

49. Tex.—^Merchants* & Bankers’ 
Fire Underwriters v. Brooks, Civ. 
App., 188 S.W. 243, error refused. 

26 C.J. p 88 note 16. 

Application as part of policy in gen¬ 
eral see supra § 801. 

50. N.T.—Saunders v. Agricultural 
Ins. Co., 60 N.B. 636, 167 NT. 261, 
reversing 67 N.Y.S. 688, 89 App. 
Div. 631. 

Vt—Williams Mfg. Co. v. Insurance 
Co. of North.America, 106 A ®57, 
98 Vt 161. 
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identity of a building as shown on a map referred 
to in the policy will prevail in case of ambiguity.®^ 

Property of others. A policy may insure prop¬ 
erty of others in the possession of insured, and for 
which insured may be liable.52 While such a pol¬ 
icy has been construed to cover insured's liability 
only,®® a similar policy has been construed to cover 
the property and not the liability of insured with re¬ 
spect thereto.®^ A policy covering insured's liabil¬ 
ity as a carrier of grain does not embrace its risks 
on a contract previously made to insure the grain.®® 
While it has been stated broadly that, where a 
mortgagee insures under a fire policy solely on his 
own account, it is merely insurance of his debt,®® it 
has also been held that, where a policy obtained 
by the mortgagee in terms insures him as mortgagee 
against loss to the mortgaged property and does not 
in terms refer to the mortgage debt, the contract is 
in its nature an insurance of the property mort¬ 
gaged and not of the debt.®^ 

Written and printed provisions. The rule, that 
in case of conflict between the written and printed 
portions of an insurance policy the written portion 
controls, considered generally supra § 29S, is ap¬ 
plicable where the printed stipulations as to owner¬ 


ship of the property are inconsistent with the de¬ 
scription of the property in the written clause.®® 
So if the printed portion excludes certain articles 
from the risk, or prohibits their being kept, and the 
written portion extends the policy to cover property 
of such character as necessarily to include prohib¬ 
ited articles, the written portion will invalidate the 
exclusion or prohibition found in the printed por¬ 
tion.®® Thus if the written portion covers prop¬ 
erty to be used in a particular business, articles 
customarily used in conducting such business are 
included in the risk, although they are excluded by 
the printed portion of the policy.®® 

I 315 . - Buildings and Appurtenances 

a. In general 

b. Additions 

a. In (General 

A fire insurance policy will be construed to cover 
the building intended to be covered. A policy insuring a 
building covers all the Inseparable and constituent parts 
thereof. 

A fire insurance policy will be construed, if prac¬ 
ticable, to cover the building or buildings intended 
to be covered,®i and if the description of insured 


81. Me.“Bumpus v. American Cent 
Ins. Co., 79 A. 848, 108 Me. 217. 

52. Ill.—Phenix Ins. Co. v. Belt R. 
Co.. 64 N.BL 1046, 182 Ill. 88. af¬ 
firming 82 IlLApp. 266. 

26 C.J. p 88 note 19. 

Property held in trust see supra § 
308. 

Property held covered 
A policy covering legal liability of 
warehousemen, except on goods oth¬ 
erwise insured covered goods de¬ 
stroyed within district covered by 
policy, where owner of goods had In¬ 
sured them as if they were In a 
designated warehouse of Insured, 
which was not under the policy be¬ 
cause of warehouseman's error in 
notice, and therefore owner could not 
collect—^Bush Terminal Co. v. Globe 
& Rutgers Fire Ins. Co. of City of 
New Tork, 169 N.T.S. 734, 182 App. 
Div. 748, affirmed 127 N.E. 909, 228 
N.T. 676. 

53. U.S.—Millers' Mut Fire Ins. 
Ass'n of Illinois v. Warroad Pota¬ 
to Growers Ass'n, C.C.A.Minn.. 94 
F.2d 741—Orient Ins. Co. v. Skellet 
Co., C.C.A.Minn.. 28 F.2d 968. 

Minn.—Minneapolis, St. P. & S. S. M. 
Ry. Co. V. Home Ins. Co., 66 N.W. 
815, 65 Minn. 236, 22 L..R.A. 890. 
Pa.—Sagranaky v. Toklo Marine and 
Fire Ins. Co., 92 Pa.Super. 500, re¬ 
versing 9 Pa.Dist. & Co. 130—Can¬ 
non Mills, Inc. V. Flynn, 82 Pa.Su¬ 
per. 298. 

64. Ark.—^Pacific Fire Ins. Co. v. 


Murdoch Cotton Co., 99 S.W.2d 283. 
193 Ark. 827. 

Ill.—^Home Ins. Co. of N. T. v. Pe¬ 
oria & P. U. R. Co., 52 N.B. 862, 
178 Ill. 64, affirming 78 Ill.App. 
137. 

26 C.J. p 88 note 20. 

55. Minn.—Minneapolis, St. P. & S. 
S. M. R. Co. V. Home Ins. Co., 66 
N.W. 815, 65 Minn. 286, 22 L.RA. 
390. 

66. U.S.—Carpenter v. Providence 
Washington Ins. Co., R I., 16 Bet. 
495, 10 L.Ed. 1044. 

67. N.T.—^Kemochan v. New York 
Bowery Fire Ins. Co„ 17 N.T. 428, 
affirming 12 N.T.Super. 1. 

68. Pa.—West Branch Lumberman's 
Exch. V. American Cent. Ins. Co., 
88 A. 1081, 183 Pa. 866. 

26 C.J. p 75 note 85. 

69. Cal.—O'Neill v. Caledonian Ins. 
Co., 185 P. 1121, 166 Cat 310. 

26 C.J. p 76 note 36. 

60. Pa.—McClure v. Mutual Fire 
Ins. Co., 88 A. 921, 242 Pa. 59, 48 
L.R,A.,N.S., 1221. 

26 C.J. p 76 note 37. 

61. Ala.—^Franklin Fire Ins. Co. of 
Philadelphia, Pa., v. Slaton, 183 
So. 865, 236 Ala. 565. 

Ill.—^Buchanan v. Scottish Union & 
Nat Ins. Co., 210 IlLApp. 523. 

Mo.—Smith V. Caledonian Ins. Co. 
of Scotland, 191 S.W. 1034, 195 
Mo.App. 379. 

N.H.—Studley Box & Lumber Co. v. 
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National Fire Ins. Co., 164 A. 337, 

85 N.H. 96, 76 A.L.R. 248. 

‘^Bnllding" and ‘*premiBe8” 

(1) Terms may be used inter¬ 
changeably.—^Keneflck v. Norwich 
Union Fire Ins. Soc., 103 S.W. 957, 
969, 206 Mo. 294—^Everett v. Patrons* 
& Farmers* Mut Fire Ins. Co., 7 S. 
W.2d 463, 468, 222 Mo.App. 1010. 

(2) A fishing scow may be includ¬ 
ed In the term "building," and there¬ 
by made subject to the terms of the 
policy.—^Enos v. Sun Fire Ins. Co., 
8 P. 379, 67 Cal. 621—26 aJ. p 88 
note 22 [a]. 

(3) The term "farm buildings" 
does not include an incubator within 
a statute limiting the scope of mu¬ 
tual fire policies to farm buildings 
and their contents.—O'Neil v. Pleas¬ 
ant Prairie Mut Fire Ins. Co., 38 N. 
W. 846, 71 Wls. 621—26 C.J. p 88 
note 22 [b]. 

(4) The word "premises" as em¬ 
ployed in fire Insurance pollciesr 
means no more than the insured 
building or the building which con¬ 
tains the insured property, and can¬ 
not be held to be coextensive with 
the lot on which the building is con¬ 
structed or a lot contiguous thereto. 
—^Rossini v. Saint Paul Fire & Ma¬ 
rine Ins. Co., 188 P. 564, 182 CaL 
416, 423—49 OJ. p 1329 note 16 [a]. 

(6) In fire insurance papers, 
"premises" may refer to a building 
or buildings ^d land; as, for ex^ 
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premises is ambiguous, that meaning should be giv- covers all the inseparable and constituent parts 
en which is the most favorable to insured.*® thereof,®* particularly where the parts are so join- 

As a general rule, a policy insuring a building ed as to be used as one and devoted to a common 


ample, *‘to lease premises,'* or "the 
premises Insured."—M e a d o r v. 
Blonde, 244 P. 222, 223, 34 Wyo. 897. 

(6) Term "premises” has been 
held to refer to a dwelling: house.— 
Thomas v. Hartford ITire Ins. Co., 
58 S.W. 297, 21 Ky.L. 914. 

Buildings h^ not covered 

(1) A cottagre located fifty yards 
from dwelling: house and furnished 
and used for rental purposes only, 
althoug:h vacant when fire occurred, 
was held not an "outbuilding:" with¬ 
in fire policy covering: household ef¬ 
fects stored in outbulldlng:s.—Ger- 
sten V. Western Assur. Co., 261 N.W. 
310, 265 Mich, 122. 

(2) A fire policy purporting to in¬ 
sure "dwelling houses for occupancy 
by not more than two families" was 
Inelfectlve to Insure a hotel on the 
premises described.—^Rlce v. Nor¬ 
wich Union Fire Ins. Soc., 25 A2d 
907, 128 N.J.Uaw 814. 

(8) A policy on a bam and wagon 
house and gnraln therein does not ap¬ 
ply to a dwelling house or the grain 
stored in it.—Saunders v. Agricul¬ 
tural Ins. Co., 37 N.T.S. 769, 2 App. 
Div. 223. 

Clazlfloatlon of iBacoiuate desozlp- 
tlon 

Where Insurers attach notes to 
policies stating that directions that 
descriptions shall clearly indicate in¬ 
sured’s buildings might be deleted, 
they cannot complain of clarification 
of inaccurate description by showing 
property intended.—Studley Box & 
Lumber Co. v. National Fire Ins. 
Co.. 154 A. 337, 86 N.H. 96, 76 AL. 
R. 248. 

Fartlciilar i^lloies construed 

(1) A clause in a fire policy re¬ 
citing special premium rate for In¬ 
surance because of installation of 
sprinkler system and requiring its 
maintenance has been held not detei> 
mlnatlve of the extent of coverage. 
CaL—Sandberg v. Dubuque Fire & 

Marine Ins. Co.. 90 P.2d 686, 32 

Cal.App.2d 673. 

N.H.—Studley Box & Lumber Co. v. 

National Fire Ins. Co., 154 A 837, 

85 N.H. 96, 75 AL.H. 248. 

(2) Under a fire insurance policy 
covering a building occupied as a 
"day school and dwelling only," 
where evidence showed that building 
known as day school was never 
used as dwelling, but that convent 
was occupied as day school for mu¬ 
sic classes and as a dwelling, such 
policy referred to convent, especial¬ 
ly where clerk of Insurer’s agent tes¬ 
tified that he understood that con¬ 
vent was covered.—Corporation of 
Roman Catholic Church of Bunice v. 


Royal Ins. Co., 104 So. 383, 158 La. 
601. 

Fartloiilar words and phrases ooa^ 
stmed 

(1) Words "other miscellaneous 
structures” within fire policy spe¬ 
cifically naming certain .structures 
and insuring other miscellaneous 
buildings or structures not coming 
under heading of other schedules and 
not occupied for manufacturing pur¬ 
poses did not refer to buildings spe¬ 
cifically named in schedule, but re¬ 
ferred to other miscellaneous struc¬ 
tures which were not specifically 
scheduled, and which might have 
been overlooked.—Manufacturing 
Lumbermen’s Underwriters v. South 
Georgia Ry. Co., 198 S.B. 244, 67 Ga. 
App. 699. 

(2) The term "factory" may apply 
to several buildings when they are 
used in connection with each other 
for a common purpose.—^Llebenstein 
V. Metropolitan Ins. Co., 46 Ill. 306— 
Liebenstein v. Baltic Fire Ins. Co., 45 
Ill. 801. 

(3) In a fire policy otherwise in¬ 
dicating a complete building in proc¬ 
ess of alteration, the words "per¬ 
mission granted to' complete" refer¬ 
red to completion of alterations of> 
and not to completion of a build¬ 
ing in course of construction.—Smith 
V. Caledonian Ins. Co. of Scotland, 
191 S.W. 1034, 196 MO.APP. 879. 

(4) Where policy covered varnish 
warehouse, the word "warehouse" 
did not include an adjacent build¬ 
ing used for the manufacture of va]> 
nish.—^Leavitt v. National Fire Ins. 
Co. of Hartford, Conn., 161 N.Y.S. 
71, 88 Mlsc. 563. 

(5) Where a fire policy described 
the building insured as one with 
bollerhouse attached and the boiler- 
house was Joined to a veneer mill by 
a closed runway and connected with 
a sawmill by piping, the word "at¬ 
tached" must be accepted as mean¬ 
ing "annexed" and not "connected," 
which term would be proper to de¬ 
note telephone connections, so that 
the veneer mill rather than sawmill 
was indicated by such description.— 
Williams Mfg. Co. v. Insurance Co. 
of North America, 106 A 667, 98 Yt. 
161. 

Policy on certain ntunhered 'builA- 
Ings shown on the plan of a manu¬ 
facturing plant and granting the 
privilege to make additions, the pol¬ 
icy to cover the same, does not cov¬ 
er a building not Included In the 
plan, although It was a part of the 
plant at the time the policy Issued.— 
Arlington Co. v. Empire City Fire 
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Ina Co., 101 N.T.S. 772, 116 App.Dlv 
468. 

62. Cal.—Sandberg v. Dubuque Fire 
& Marine Ins. Co., 90 P.2d 686, 32 
Cal.App.2d 673. 

N.Y.—Rlckerson v. Hartford Fire 
Ins. Co., 43 N.E. 866, 149 N.Y. 807 
—Orwat V. Mina. Ins. Co., 226 N.T. 
S. 278, 131 Mlsc. 141. 

Xnsnranoe company cannot claim 
ambignity in policy, solely because 
of an irregularity of design or con¬ 
tour of building, on undisputed facts 
showing an Integral structure de¬ 
scribed in policy as a "building."— 
University City v. Home Fire & Ma¬ 
rine Ins. Co., C.C.AMO., 114 F.2d 
288. 

63. U.S.—^University City v. Home 
Fire & Marine Ins. Co., supra. 

26 C.J. p 88 note 23. 

Reason for mle 

"It must be borne in mind that a 
description in a policy of the build¬ 
ing insured is never accompanied, or 
intended to be accompanied, by the 
particularity of an architect’s plans 
and specifications. The purpose of 
the description is simply to identify 
in a general way the building in¬ 
sured. Because the description fails 
specifically to Include any particular 
portion of the building is no reason 
why that portion should be excluded 
from the operation of the policy. 
Any other rule would lead to end¬ 
less confusion and aJl sorts of friv¬ 
olous pleas and contentions. The 
courts would be called upon to say 
whether or not a bay window, a 
back porch, or a bathroom was in¬ 
cluded in the policy which simply 
described in a general way the build¬ 
ing. of which they were a part at 
the time the Insurance was obtain¬ 
ed.”—^Prussian Nat, Ins. Co. v. Ter¬ 
rell, 186 S.W. 416, 419, 142 Ky. 732. 
Farts oonstmcted at different times 
Fire policies have been held to 
cover public school building as a 
unit, although two portions of build¬ 
ing having slate and comjiositlon 
roofs respectively and being so des¬ 
ignated in policies, were constructed 
at different times, where no fire wall 
separated such parts, and entire 
building was covered by single rat¬ 
ing.—School Dist. No. 2 of Otsego 
Tp. V. American Ins. Co. of Newark, 
N. J., 247 N.W. 906, 262 Mich. 886. 
Strootnre held part of building 
A three thousand dollar, well-built, 
lean-to, dancing pavilion, of a per¬ 
manent character, attached as se¬ 
curely as possible to an insured 
building, constituted a part of the 
building, and was covered by the in- 
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purpose.®^ It has been stated that if the various 
parts of a structure are so physically connected in 
construction as to form one integral unit, the use 
to which the separate parts are put is immaterial in 
determining whether such parts are covered by a 
policy on the structure.®^ 

Although a building partly destroyed may be 
insured,®® a policy on a building is an insurance on 
the building as such, and not on the material of 
which it is composedL®^ However, if a policy on 
a building in process of alteration includes ‘'material 
entering into the construction of the same” material 
assembled on the premises to be incorporated into 
the building will be treated as within Ae terms of 
the policy in case of loss.®® Where insurance is 
taken out on a partly destroyed building in course 
of restoration, the contract may be so worded as 
to cover the new material to be put into the build¬ 
ing and not the building itself.®® Insurance of an 
unfinished building or structure will not include the 


material intended for use therein, but not actually 
used,*^® although such materials are in an adjacent 
building which is also insured but such a policy 
covers the finished structure.^® 

b. Additions 

Whether an addition to a building Is covered by the 
poilcy depends on Its language. What constitutes an ''ad¬ 
dition” within a policy Insuring buildings and additions 
may depend on the character of the structure and the 
manner of Its connection and use with reference to the 
main building. 

Whether an addition to a main building is cov¬ 
ered by the policy of insurance depends on the 
language of the policy as applied to the actual sit¬ 
uation and the use of the property.*^® What con¬ 
stitutes an “addition” within the meaning of a pol¬ 
icy insuring buildings and additions may depend on 
the character of the structure and the manner in 
which it is connected with, and used in reference 
to, the main building.74 In determining whether a 


surance policy on the building.— 
Davenport v. Firemen's Ins. Co. of 
Newark, N. J.. 199 N.W. 203, 47 S.D. 
426. 

Sfemotnres held not part of hnlldliig 
A policy covering a building, de¬ 
scribed as a one-story composltlon- 
roof brick building, and having a 
common wall with an adjoining two- 
story slate-roof building, has been 
held not to cover such two-story 
building, or to cover a composition 
roof frame structure, used as a gym¬ 
nasium, In the rear of such building, 
and extending Into the yard behind 
the two-story building.—^Freed Real¬ 
ty Co. V. National Fire Ins. Co., 108 
So. 228, 161 La. 102. 

64. Mich.—School Dlst No. 2 of 
Otsego Tp. v. American Ins. Co. of 
Newark, N. J., 247 N.W. 906, 262 
Mich. 886. 

Wls.—Gross V. Milwaukee Mechanics 
Ins. Co., 66 N.W. 712, 92 Wls. 666. 
26 C.J. p 88 note 23. 

65. IX.S.—^University City v. Home 
Fire & Marine Ins. Co., C.C.A.MO., 
114 F.2d 288. 

Lease of part to third party 
The fact that Insured did not re- 
Qulre use of entire structure covered 
by policy and leased part of one sec¬ 
tion of structure to a third person 
did not relieve Insurer of liability on 
policy, where description In policy 
aptly read on structure as a whole.— 
University City v. Home Fire & Ma¬ 
rine Ins. Co., supra. 

66. Tex.—^Hamburg-Bremen Fire 

Ins. Co. V. Garlington, 18 S.W. 337, 
66 Tex. 103, 69 Am.R. 618. 

26 C.J. p 89 note 26. 

67. Mo.—O'Keefe v. Liverpool & L. 


& G. Ina Co., 41 S.W. 922, 140 Mo. 
668. 89 L.R.A. 819. 

26 C.J. p 89 note 26. 

68. Mo.—Smith v. Caledonian Ins. 
Co.. 191 S.W. 1084, 196 Mo.App. 
879. 

69. La—^Mlxon v. St. Paul Fire & 
Marine Ins. Co.. 84 So. 790, 147 La 
802. 

26 C.J. p 89 note 28. 

TO. Pa—^Ellmaker v. Franklin Fire 
Ins. Co., 6 Pa 183. 

26 C.J. p 89 note 29. 

71. Fa—FUmaker v, Franklin Fire 
Ina Co., supra 

72. Minn.—^Frost's Detroit Lumber 
& Wooden-Ware Works v. Millers' 
& Mfrs. Ina Co., 84 N.W. 36. 37 
Minn. 800, 6 Am.S.R. 846. 

26 C.J. p 89 note 31. 

73. Mass.—^Forbes v. American Ina 
Co., 41 N.H. 666. 164 Mass. 402. 

Tex.—Old Colony Ins. Co. v. Hard¬ 
away, Clv.App., 14 S.W.2d 372, 
Partloular language construed 
The phrase "belonging to and con¬ 
stituting a part of the building" 
appearing In lire policy relates only 
to fixtures and does not refer to ad¬ 
joining or communicating additions 
or buildings.—^Federal Ins. Co. v. 
Pilgrim Laundry & Dry Cleaning 
Co., D.C.W.Va, 60 F.Supp. 677. 

74. N.T.—Gertner v. Glens Falls 
Ins. Co., 184 N.Y.S. 669, 193 App. 
Dlv. 836—Orwat v. ^tna Ins. Co., 
226 N.T.S. 278, 131 Misc. 141— 
Leavitt V. National Fire Ins. Co. 
of Hartford, Conn.. 161 N.T.S. 71, 
88 Mlsc. 668. 

Pa.—Seeds v. Royal Ins. Co., 76 Pa- 
Super. 302. 

Tex.—Old Colony Ins. Co. v. Harda- 
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■way. Cav-App., 14 S.W.2a 872, 874, 

Citing Corpus Juris. 

26 C.J. p 89 note 33. 

Structures held “additions” 

(1) A ftame wagon or shelter 
shed has been held to be an addition 
"adjoining and communicating" to a 
brick building within a policy in¬ 
suring a brick building and additions. 
—^Hellrung v. Continental Ins. Co. of 
City of New York, Mo.App., 232 S. 
W. 240. 

(2) A policy, insuring a brick and 
ftume building and additions there¬ 
to, occupied as a repair shop and 
public garage, clearly covered both 
the building of insured, which ad¬ 
mittedly was of brick and frame and 
used for the stated purpose, and an 
addition attached thereto, even 
though the addition was constructed 
of concrete but was used for the 
same purpose.—Ayers v. Palatine 
Ins. Co., Limited, of London, Eng., 
137 N.E. 608. 234 N.Y. 884, modify¬ 
ing 191 N.Y.S. 916, 199 App.Div. 967. 

(3) Frame building, joined to 
brick building by steam pipes, was 
an addition, under a policy describ¬ 
ing property insured as brick build¬ 
ing and additions attached thereto- 
including permanent piping and 
heating fixtures.—Old Colony Ins. 
Co. V. Hardaway. Tex.Civ.App.. 14 S. 
W.2d 372. 

(4) Other buildings held additions 
see 26 C.J. p 89 notes 38 [a3, [b}. 
34-39. 

BuUdlDirB held not “additions” 

Where Insurer, in writing fire pol¬ 
icy covering front building, treated 
front and rear buildings as separate 
risks and clearly did not Intend to 
Insure rear building, and Insured ob- 
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building is an “addition” within the terms and 
meaning of a policy insuring a building and addi¬ 
tions, the word will not be treated as mere sur¬ 
plusage,"^5 but effect will be given to it by apply¬ 
ing the term to any building reasonably answering 
the description of an addition,76 if not inconsistent 
with other provisions of the policy,77 or opposed 
to the understanding of the parties,78 or clearly op¬ 
posed to the surrounding facts and circumstances78 
existing at the time of the execution of the con- 
tract.^® Although the term “additions” has been 
construed not to cover separate buildings not struc¬ 


turally connected with the main building,8i the 
term may and often is intended to cover struc¬ 
tures not physically connected with, or attached to, 
the principal building:82 Thus, if a separate build¬ 
ing is the only one to which the term could apply,83 
or if it is clearly shown that it was the intention 
of the parties to insure such building,the policy 
will be construed to cover it. 

Subsequent additions. Ordinarily a policy of in¬ 
surance does not cover additions to a building made 
after the policy was issued, unless it so provides®® 


talned fire policy from a different 
company coverinsr rear building, rear 
building was not aja “addition** to 
front building within coverage of 
policy thereon.—^Pilgrim Laundry & 
Dry Cleaning Co. v. Federal Ins. Co., 
aC.A.W.Va.. 140 F.2d 191, affirming. 
D.C., Federal Ins. Co. v. Pilgrim 
Laundry & Dry Cleaning Co.. 50 F. 
Supp. 577. 

MlniprovemeiLts*’ and ^^hettexmeiLtB*’ 
Changes by leasee, altering base¬ 
ment from storage to display room, 
was within policy Insuring **lm- 
provements** and “betterments** to 
building.—^Modern Music Shop v. 
Concordia Fire Ins. Co. of Milwau¬ 
kee. 226 K.Y.S. 680, 131 Misc. 805. 
inteiLtloa of parties 

(1) The intention of the parties is 
the real CLuestlon In determining 
what are ‘‘additions.**—^Price v. 
Southern Home Ins. Co. of the Car- 
olinas, 129 So. 748, 100 Fla. 888. 

(2) In determining Intent of par¬ 
ties as to coverage of fire policy 
which was written on flat rate basis 
on one building, policy would not be 
construed to Indicate intent of par¬ 
ties to include coverage as an addi¬ 
tion of another building carrying 
a higher rate In violation of a stat¬ 
ute prohibiting unfair discrimination 
as to premium rates.—^Pilgrim Laun¬ 
dry & Dry Cleaning Co. v. Federal 
Ins. Co., C.C.A.W.Va., 140 P.2d 191, 
cdfirming, D.C.. Federal Ins. Co. v. 
Pilgrim Laundry & Dry Cleaning Co.. 
50 F.Supp. 677. 

75. Fla—^Price v. Southern Home 
Ins. Co. of the Carolines, 129 So. 
748, 100 Fla. 388. 

76. U.S.—^Federal Ins. Co. v. Pil¬ 
grim Laundry & Dry Cleaning Co., 
D.C.W.Va. 60 F.Supp. 677. 

Fla—^Price v. Southern Home Ins. 
Co. of the Carolinas, 129 So, 748. 
100 Fla 338. 

Addition In oonsse of oonstrnotion 
at the time of the issuance of the 
policy has been held to be covered.— 
Hast & West Ins. Co. of New Haven, 
Conn. V. Fidel, C.C.A.N.M., 49 F.2d 
85. 

Ckmipaarative slae or cost of a 
structure has been held ixnmaterial 


in determining whether ouch struc¬ 
ture is an “addition** under the pol¬ 
icy.—Bast & West Ins. Co. of New 
Hkven, Conn. v. Fidel, supra 

77. ir.S.—Federal Ins. Co. v. Pil¬ 
grim Laundry & Dry Cleaning Co., 
D.C.W.Va, 60 F.Supp. 677. 

Fla.—Price v. Southern Home Ina 
Co. of the Carolinas, 129 So. 748, 
100 Fla 838. 

Additions covered by other Insurance 
A fire policy covering a building 
and “additions adjoining and com¬ 
municating on which there is no 
specific insurance** did not cover a 
warehouse and contents specifically 
covered by another policy, although 
connected with the former building 
by a platform and served by the 
same driveway and elevator.—^Kim¬ 
ball Bros. Co. V. Palatine Ins. Co.. 
Limited, of London, Bngland, 196 N. 
W. 987, 197 Iowa 698. 

Building held not covered 

Where fire policies described the 
insured property as “The brick build¬ 
ing and extension thereto occupied 
as store and dwelling,** insured could 
not recover for loss by fire of a. 
building not occupied as a store and 
dwelling, even though regarded as an 
extension of the main building.—^Al- 
terman v. Home Ins. Co., 186 N.T.S. 
462, 195 App.Div. 161, reversing 188 
N.Y.S. 62, 112 Mlsc.Rep. 445, and af¬ 
firmed 136 N.H. 929, 233 N.Y. 687. 

78. U.S.—^Federal Ins. Co, v. Pil¬ 
grim Laundry & Dry Cleaning Co., 
D.aW.Va., 60 F.Supp. 677. 

79. U.S.—^Federal Ins. Co, v. Pil¬ 
grim Laundry & Dry Cleaning Co., 
supra. 

Fla.—^Price v. Southern Home Ins. 
Co. of the Carolinas, 129 So. 748, 
100 Fla. 338. 

Neb.—^Peony Park v. Security Ins. 
Co. of New Haven, Conn., 289 N.W. 
848, 187 Neb. -604. 

80. Fla.—^Prlce v. Southern Home 
Ins. Co. of the Carolinas, 129 So. 
748, 100 Fla. 888. 

81. Neb.—^Peony Park v. Security 
Ins. Co. of New Haven, Conn., 289 
N.W. 848, 137 Neb. 504. 

26 C.J. p 90 note 40. 
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Buildings hSld not covered 
A fire Insurance policy on a dwell¬ 
ing house and additions thereto “di¬ 
rectly and immediately adjoining and 
communicating** did not cover a ga¬ 
rage building located about several 
feet from house and entirely detach¬ 
ed therefrom.—^Melder v. Great 
American Ins. Co., La.App., 9 So.2d 
243. 

88. Cal.—^Meyerstein v. Great Amer¬ 
ican Ins. Co., 255 P. 220, 82 Cal. 
App. 181—^Taylor v. Northwestern 
Nat. Ins. Co., 167 P. 899, 34 CaL 
App. 471. 

Ind.—Globe & Rutgers Fire Ins. Co. 

V. Hamilton, 116 N.B. 697, 66 Ind. 
App. 541. 

Mo.—Ideal Pump & Mfg. Co. v. 
American Central Ins. Co., 162 S. 

W. 408, 167 Mo.App. 666. 

N.Y.—Gertner v. Glens Falls Ins. 
Co., 184 N.Y.S. 669, 193 App.Div. 
836—^Alterman v. Home Ins. Co., 
188 N.Y.S. 62, 112 Misc. 445. 

Pa.—Seeds v. Royal Ins. Co., 76 Pa. 
Super. 302. 

83. Tex.—Old Colony Ins. Co. v. 
Hardaway, Civ.App., 14 S.W.2d 
872. 

26 C.J. p 90 note 41. 

8A Cal.—^Meyersteln v. Great Amer¬ 
ican Ins. Co., 256 P. 220, 82 Cal. 
App. 181. 

Wis.—^Agnew v. Sun Ins. Office, 167 
N.W. 829, 167 Wis. 466. 

26 C.J. p 90 note 42. 

85. U.S.—Bast & West Ins. Co. of 
New Haven, Conn., v. Fidel, C.C. 
.^N.M., 49 F.2d 85. 

Ky.—^Dixie Fire Ins. Co. v. Minick, 
11 S.W.2d 141, 226 Ky. 498—Old 
Colony Ina. Co. v. Berryman Real¬ 
ty Co., 234 S.W. 748, 198 Ky. 7, 21 
A.L.R. 292. 

26 C.J. p 90 note 46. 

Plant 

A policy Insuring the plant as an 
entirety, as shown on the map, with 
the same provision as to additions, 
Insures a building subsequently con¬ 
structed on land covered by the plan. 
—^Arlington Co. v. Colonial Assur. 
Co., 78 N.H. 84, 180 N.Y. 837, revers¬ 
ing 84 N.Y.S. 1117, 87 App.Dlv. 617 
—^26 C.J, p 90 note 44. 
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by express terms®® or by necessary implication. 

§ 316. -Fixtures 

Insurance on a building usually covers those things 
which have by annexation become a part of the realty. 

In the absence of an express exception,®® insur¬ 
ance on a building covers those things which have 
by annexation become a part of the, realty.®® 
Where a policy insures a building standing on leas¬ 
ed ground, and also the machinery contained there¬ 
in, fixtures attached to the building are covered by 
the clause insuring the machinery.®® A policy in¬ 
suring a bathhouse and fixtures "constituting a per¬ 
manent part of the building,” does not include a 
boilerhouse connected with the bathhouse by pipes.®^ 
Where the policy describes specific fixtures as cov¬ 
ered, other fixtures are usually excluded.®® 

The term "fixtures” as used in a policy insuring 
the trade fixtures of a tenant may include articles 
which as between landlord and tenant are real es¬ 
tate.®® The term "fixtures” does not include fur¬ 
niture.®^ However, the term “store fixtures” may 
apply to all furniture and other articles in a shop 
or warehouse necessary or convenient for use in 
the course of the trade;®® but fixtures in a shoe 
factory are not covered by the term.®® A policy 
insuring gas, steam, and water pipes, "and all other 
permanent fixtures,” does not cover counters, shelv¬ 
ing, and other store fixtures which might be re¬ 
moved without injury to the building.®^ While 
an iron safe not attached to a bank building is not 


§ 317 

a fixture within a policy insuring fixtures,®® it is 
covered by a clause insuring the bank furniture.®® 

The term furniture and fixtures** will cover light 
fixtures and globes, ceiling fans, electric meters, 
mirror door, and the wiring of a building but 
such term in a policy insuring the property of a 
mercantile company will not include fixtures or 
apparatus forming a distinctive department of the 
business installed subsequent to the issuance of the 
policy;® nor will a safe be covered by a policy on 
such "furniture and fixtures as is usual to saloons.”® 
Articles used in the sale of sandwiches and soda 
water by a pharmacy are included under a policy 
covering "furniture, fixtures, and equipment as is 
usual to the business of the assured.”^ 

A linotype machine is within a policy insuring 
printing presses and "such other merchandise, fur¬ 
niture and fixtures as are usually kept and used in 
a printing ofiice.”® 

§ 317. - Grain and Crops 

Insurance on crops Includes those growing In the 
field as well as those harvested. “Grain** Includes what¬ 
ever Is commonly understood to fall within the meaning 
of the term. 

Insurance on crops includes those growing in the 
field as well as those harvested.® "Grain” will in¬ 
clude whatever is ordinarily understood to fall 
within the meaning of the term.*^ Thus it has been 
construed to cover millet hay,® bran^® and broom 
corn in bale;^® but not baled broom corn from 
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86. U.S.—Meigs v. London Assur. 
Co., C.C.Pa., 126 F. 781, affirmed 
134 F. 1021, 68 C.C.A. 249. 

Ky.—Dixie Fire Ins. Co. v. Minlck, 
11 S.W.2d 141, 226 Ky. 498. 

87. Ky.—Dixie Fire Ins. Co. v. Mln- 
ick, supra. 

88. Miss.—Fidelity-Fhenlx Fire Ins. 
Co. V. Redmond. Ill So. 866. 144 
Mias. 749. 

26 C.J. p 90 note 48. • 

89. Mass.—^Holmes v. Charlestown 
Mut. Fire Ins. Co.. 10 Mete. 211. 
43 Am.D. 428. 

Miss.—Fidelity-Phenix Fire Ins. Co. 
V. Redmond, 111 So. 866, 144 Miss. 
749. 

26 C.J. p 90 note 48. 

90. Iowa.—Tubbs v. Mechanics' Ins. 
Co., 108 N.W. 824. 181 Iowa 217. 

91. S.D.—Martin v. Commercial Un¬ 
ion Assur. Co., 170 N.W. 147, 41 S. 
D. 249. 

92. Tex.—Security Nat Fire Ins. Co. 
V. Klfurl, 86 S.W.2d 147, 120 Tex. 
77, reversing, Civ.App.. 12 S.W.2d 
285. 

93. Cal.—Clark v. Svea Fire Ins. Co., 
86 P. 587, 102 Cal. 252. 

44 C.J.S.—79 


94. Ala.—Manchester Fire Assur. 
Co. V, Felbelman. 28 So. 759, 118 
Ala. 308. 

26 C.J. p 90 note 51. 

95. Mass.—Whitemarsh v. Conway 
Fire Ins. Co.. 16 Gray 859, 77 Am. 
D. 414. 

26 C.J. p 90 note 52. 

96. U.S.—Thurston v. Union Ins. 
Co.. C.C.N.H.. 17 F. 127. 

97. N.T.—^Banyer v. Albany Ins. Co., 
83 N.T.S. 66, 86 App.Div. 122. af¬ 
firmed 71 N.F. 1140, 179 N.Y. 664. 

9& Tex.—Mecca Fire Ins. Co. v. 
Hamlin First State Bank, Clv.App., 
136 S.W. 1088. 

99. Tex.—^Mecca Fire Ins. Co. v. 
Hamlin First State Bank, supra. 

1. Tex.—Philadelphia Fire Assoc, v. 

Powell, Clv.App., 188 S.W. 47. 
Household furniture see infra S 318. 

8. Iowa.—^Emery v. American Ins. 
Co., 168 N.W. 748. 177 Iowa 4. 

3. Tex.—^Morlarty v. U. S. Fire Ins. 
Co., 49 S.W. 182, 19 Tex.Civ.App. 
669. 

4. U.S.—St Paul Fire & Marine Ins. 
Co. V. Nelson, C.C.A.Tex, 17 F.2d 
26. 


The term “pharmacyi** as used in 
policy Insuring furniture and fix¬ 
tures of a business, was held not to 
restrict property covered.—St. Paul 
Fire & Marine Ins. Co. v. Nelson, 
supra. 

5, Minn.—Review Printing Co. v. 
Hartford Fire Ins. Co., 168 N.W. 
89, 138 Minn. 213. 

& Okl.—State Mut Ins. Co. v. Clev¬ 
enger, 87 P. 583, 17 Okl. 49. 

Pa.—Montgomery County Mut Fire 
Ins. Co. v. De Haven, 5 A. 65, 2 
Pa.Cas. 371. 

26 C.J. p 98 note 5. 

7. Iowa.—^Hewitt v. Watertown B’lre 
Ins. Co., 7 N.W. 696. 55 Iowa 328, 
89 Am.R. 174. 

Kan.—^Rickel v. Republic Mut. Fire 
Ins. Co., 282 P. 757, 129 Kan. 332. 
"Oraia prodaot” held to Include 
malt.—Johnson v. Stewart, 90 A. 849, 
248 Pa. 485. 

8. Mo.—^Norris v. Farmers* Mut 
Fire Ins. Co., 65 Mo.App. 632. 

9. Tex.—German Fire Ins. Co. v. 
Walker, Civ.App., 146 S.W. 606. 

10. Mo.—Reavls v. Farmets' Mut 
Fire Ins. Co., 78 Mo.App. 14. 
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which the seed has been threshed,or cottonseed 
meal. 12 “Grain and seed” has been held to in¬ 
clude oil cake made from flax seed;i2 and a policy 
on “grain in stock” covers unthreshed flax raised 
for seed and not for fiber.i^ 

§318. - Household Goods and Furniture 

A policy of Insurance on household goods and furni¬ 
ture will ordinarily cover all articles necessary or con¬ 
venient for housekeeping. 

Unless clearly excluded by other clauses,15 a 
policy of insurance on household goods and furni¬ 
ture will cover all articles necessary or convenient 
for housekeeping,!® including furniture stored 
therein and not in use.!*^ Property falling within 
the descriptioil will be covered, although it consists 
of articles presented to insured as gifts.i® Arti¬ 
cles not commonly devoted to, or used for, house¬ 
hold purposes are not included under such a pol- 
icy.i® A policy covering all items of household 
goods while contained in the house designated in¬ 
cludes furniture acquired subsequent to the issu¬ 
ance of the- policy.20 A policy on wearing apparel 


does not cover the apparel of a housekeeper.21 a 
policy on household furniture and wearing apparel 
does not include watches .22 

§ 319. -Merchants* and Manufacturers* 

Stock and Materials 

Ordinarily a policy Insuring the stock In trade of a 
mercantile business will include all articles usually kept 
for sale In connection with that business, although not 
specifically mentioned. Insurance on the stock of a 
manufacturer or mechanic will generally cover all articles 
or materials which are necessarily or conveniently used 
in the business. 

Ordinarily a policy insuring the stock in trade of 
a mercantile business will include all articles usu¬ 
ally kept for sale in connection with that business, 
although not specifically mentioned ;23 and a policy 
which specifically insures such goods “as are usu¬ 
ally kept for sale” in connection with the business 
will cover goods coming within such designation,^^ 
although another provision expressly excludes 
them.25 Where the policy enumerates the articles 
of which the stock in trade consists, it excludes ev¬ 
erything not enumerated.2® The term “property” 


11 . Mo.—^Reavls v. Farmers* Mut. 
Fire Ins. Co., 78 Mo.App. 14. 

12. Kan.—^Rickel v. Republic Mut. 
Fire Ins. Co., 282 P. 767, 129 Kan. 
832. 

13. Mo.—Marsh Oil Co. v. .®tna Ins. 
Co., 79 Mo.App. 21. 

14. Iowa.—^Hewitt v. Watertown 
Fire Ins. Co., 7 N.W. 696, 55 Iowa 
323, 39 Am.R. 174. 

15. Badlo not within exemption 
olanse 

Ill.—Woods v. Great American Ins. 

Co., 265 IlLApp. 20. 

Neb.—Coad v. London Assur. Corpo¬ 
ration, 227 N.W. 926, 119 Neb. 188. 
Silver forlcs and spoons, Intended 
for general use are not within the 
exception of **plate,*' which is classed 
with money, bullion, etc.—^Hanover 
Fire Ins. Co. v. Mannasson, 29 Mich. 
316. 

16. Iowa,—Reynolds v. Iowa & N. 
Ins. Co.. 46 N.W. 659, 80 Iowa 663. 

26 C.J. p 92 note 26. 

Furniture and fixtures in general see 
supra S 316. 

17. La.—Clarke v. Firemen's Ins. 
.Co., 18 La. 431. 

Tex.—Continental Ins. Co. v, Pruitt, 
65 Tex. 126. 

26 C.J. p 92 note 97. 

18. Tex.—Milwaukee Mechanics* 
Ina Co. V. Frosch, Civ.App., 130 
S.W. 600. 

19. Wis.—McManus v. Home Ins. 
Co.. 229 N.W. 537. 201 Wis. 164. 
Horse blankets held not covered 

under house furnishings.—McManus 
V. Home Ins. Co., supra. 


20. Mo.—^Avery v. Mechanics* Ins. 
Co. of Philadelphia. 4 S.W.2d 871, 
222 Mo.App. 31. 

Tex.—^Delaware Ins. Co. v. Wallace, 
Clv.App., 160 S.W. 1130. 

2L Ky.—^Dwelling House Ins. Co. v. 

Freeman, 10 Ky.L. 496. 

26 C.J. p 93 note 8. 

22. Ohio.—Clary v. Protection Ins. 
Co., Wright 228. 

23. Idaho.—Intermountain Ass'n of 
Credit Men v. Milwaukee Mechan¬ 
ics* Ins. Co., 268 P. 362, 44 Idaho 
491. 

26 C.J. p 91 note 73. 

Clothing of onstomers 
A policy on a stock consisting of 
the display of woolens and clothing 
will not Include clothing of custom¬ 
ers of Insured in his possession for 
repairing.—Northern Assur. Co. v. 
Lawrence, Tex.Clv.App., 209 S.W. 
430. 

Entire stock 

Where Insured conducted whole¬ 
sale and retail departments in his 
store, in one building, but separated 
by a partition, a policy insuring his 
"wholesale stock of drugs and other 
goods on hand for sale, while con¬ 
tained in the building,** was held to 
cover the entire stock.**—^Wilson 
Drug Co. v. Phoenix Assur. Co., 14 S. 
B. 790, 110 N.C. 360. 

Jew^er’s stook 

Insurance on **a stock of watches, 
watch trimmings, etc.,** covers a 
general Jeweler's stock.—Crosby v. 
Franklin Ins. Co., 5 Gray, Mass., 604. 
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gnnk dealer 

It may be shown that by usage of 
the trade the terms "rags’* and "old 
metals'* in a policy on a Junk deal¬ 
er’s stock Include other articles.— 
Mooney v. Howard Ins. Co., 138 
Mass. 375, 52 Am.R. 277. 

24. Iowa.—Larsen & Son v. Retail 
Merchants* Mut. Ins. Co., 237 N.W. 
468, 212 Iowa 943. 

Okl.—Camden Fire Ins. Ass'n of 
Camden, N. J. v. Kourl, 42 P.2d 
844, 171 Okl. 264. 

25. Iowa.—Furlong v. North British, 
etc.. Ins. Co., 113 N.W. 1084, 136 
Iowa 468. 

N.Y.—Pindar v. Kings County Fire 
Ins. Co., 36 N.Y. 648, 93 Am.D. 
644, 3 Transcr.A. 330. 

26 C.J. p 91 note 74. 

26. La.—^Rafel v. Nashville Marine 
& Fire Ins. Co., 7 La.Ann. 244. 

26 C.J. p 91 note 76. 

policy on “Jewelry and clothing” 
will not include such articles as mu¬ 
sical and surgical instruments, fire; 
arms, or books.—Rafel v. Nashville 
Marine & Fire Ins. Co., 7 La.Ann. 
244. 

IThder doctrine of ejnsdem geneiiSi 

in a policy of fire insurance on 
"stock of fruit and vegetables . . . 
and all other merchandise,’* "all oth¬ 
er merchandise" had reference to the 
same kind of merchandise and did 
not cover a loss of ice cream.—^E. H. 
Emery & Co. v. American Ins. Co. 
of Newark, N. J., 168 N.W. 748, 177 
Iowa 4. 
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will cover articles kept for use as well as for sale 
but insurance on the “stock” or “merchandise” of 
a mercantile business will, as a rule, cover property 
kept only for sale, and not for use,28 although the 
policy may be so worded as to include both.^s 
Where the insurance is on the stock of a manufac¬ 
turer or mechanic it will generally cover all articles 
or materials which are necessarily or conveniently 
used in the business,30 except where expressly ex- 
cluded.3l 

Hazardous articles. A policy insuring either a 
manufacturing plant or a merchant’s stock of goods 
will cover whatever is necessary in conducting the 
business, or whatever is ordinarily included in such 
stocks of goods, however hazardous the articles 
may be.32 The rule has been held applicable despite 
a special prohibition against the keeping of such 
articles,33 although there is authority to the con¬ 


trary.34 Extra hazardous articles excluded by the 
other terms of the policy will not be covered if they 
are not usually and necessarily used in the busi¬ 
ness.® 5 

§ 320. -Tools and Machinery 

A policy Insuring a mill or manufacturing plant will 
cover the machinery therein necessary to Its operation. 
Insurance on machinery, tools, or Implements will usually 
Include whatever comes within such general description 
or forms a part thereof, although not specifically men¬ 
tioned. 

A policy insuring a mill or manufacturing plant 
will cover the machinery therein necessary to its 
operation.36 Insurance on machinery, tools, or im¬ 
plements will include whatever comes within such 
general description or forms a part thereof, al¬ 
though not specifically mentioned,®^ but machines 
excluded expressly from the coverage® 8 or by neces- 


S7. Mass.—^Burgess v. Alliance Ins. 
Co.. 10 Allen 221. 

28. Tex.—^Agricultural Ins. Co. v. 
Collins. Civ.App.. 175 S.W. 1120. 

26 C.j. p 92 note 82. 

29. Ala.—Georgia Home Ins. Co. v. 
Allen. 24 So. 399, 119 Ala. 436. 

26 C.J. p 92 note 83. 

Soft drink stand 

A policy issued to the owner of a 
soft drink stand and covering stock 
of “soft drinks, candies, cigars, and 
cigarettes, and all other articles, 
usual to his line of business” has 
been held to cover pool tables, 
chairs, cash register and other fix¬ 
tures, when they are proved to be 
usually a part of the equipment of 
soft drink establishments.—Martino 
V. Phoenix Fire Ins. Co., of Paris, 
France, 120 So. 511, 9 La.App. 337. 

30. Ala.—^Aachen & Munich Fire 
Ins. Co. V. Arabian Toilet Goods 
Co.. 64 So. 636, 10 AUuApp. 395. 

26 C.J. p 92 note 84. 

Baker 

The term “stock In trade” In a 
policy Insuring the stock of a baker | 
will cover all the implements and 
fixtures of his business, and a horse, 
wagon, and harness used in the de¬ 
livery of his goods.—Moadlnger v. 
Mechanics* Fire Ins. Co.. 2 N.T.Su- 
per. 527. 

BlaoksmlidL 

A policy describing the property 
insured as a blacksmith and carriage 
maker's stock, “manufactured and 
In process of manufacture,” embrac¬ 
es unmanufactured and raw mate¬ 
rials of the kind mentioned in the 
policy.—Spratley v. Hartford Ins. 
Co.. C.C.Kan., 22 P.Cas.No.13,266, 1 
Dill. 392. 

Eggs In plokle 

A stock of eggs insured as “In 
pickle” covers eggs undergoing proc¬ 
esses subsidiary to pickling, al¬ 


though not actually In vats.—^Hall v. 
Concordia Fire Ins. Co., 61 N.W. 624, 
90 Mich. 403—26 C.J. P 92 note 89. 
FiLziiitiira daiAer 

So Insurance on the stock in trade 
“usually kept by furniture dealers” 
will cover varnish and paints used 
to finish furniture.—^Haley v. Dor¬ 
chester Mut. Fire Ins. Co., 12 Gray, 
Mass., 545. 

Packing house 

Coal In the yard of a packing 
house, reasonable for the amount of 
business done In the plant, may be 
covered by a policy insuring “ar¬ 
ticles used in packing.”—Phoenix 
Ins. Co. V. Favorite, 49 Ill. 269. 
Fainter 

The term “merchandise” in a poli¬ 
cy Insuring the oils, paints, varnish¬ 
es, brushes, and other merchandise 
of a painter who kept nothing for 
sale except his own productions cov¬ 
ered all articles of convenience or 
necessity used in his business.— 
Hartwell v. California Ins. Co., 24 
A. 964, 84 Me. 624. 

Mabhlnist 

A policy insuring machinery used 
In the business of Insured “as a ma¬ 
chinist” will not cover a machine 
kept for sale.—^Michel v. American 
Cent Ins. Co., 44 N.Y.S. 832, 17 App. 
Div. 87. 

Bmeltbig works 

A policy on the “stock” and “ma¬ 
terial” of smelting works has been 
held not to cover retorts.—^American 
Spelter Co. v. Providence .Washing¬ 
ton Ins. Co., 64 Mo.App. 438. 

31. N.T.—^Breen v. St. Paul & Ma¬ 
rine Ins. Co., 207 N.T.S. 444, 211 

App.Div. 14. 

Articles held not excluded 

Finished cast iron merchandise 
was not excluded from protection of 
fire policy by provision excluding 
“pig iron and cast iron,”—^Pacific 
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Capital V. Allied American Under¬ 
writers, 13 P.2d 760, 126 CaLApp, 74. 
32. Ark.—Phoenix Ins. Co. v. Flem¬ 
ming, 44 S.W. 464, Gj Ark. 64, 67 
Am.S.R. 900, 39 L.R.A. 789. 

26 C.J. p 92 note 93. 

38. Tenn.—Traders' Ins. Co. v. Dob¬ 
bins, 86 S.W. 383, 114 Tenn. 227. 

26 C.J. p 92 note 93. 

34. N.T.—^Brtischek v. New Hamp¬ 
shire Fire Ins. Co. of Manchester, 
167 N.T.S. 68, 179 App.Div. 827, 
reversing 162 N.T.S. 1047, 98 Mlsc. 
279, reargument denied 167 N.T.S. 
1098, 180 App.Dlv. 937, and affirmed 
126 N.E. 906, 228 N.T. 641. 

36. W.Veu—^McFarland v. Peabody 
Ins. Co., 6 W.Va. 426. 

36; Miss.—Scottish Union & Nat. 
Ins. Co. V. Warren Gee Dumber 
Co., 80 So. 9, 118 Miss. 740. 

26 C.J. p 90 note 63. 

37. Cal.—Fireman's Fund Ins. Co. v. 
Palatine Ins. Co., 88 P. 907, 160 
Cal. 262. 

26 C.J. p 91 note 65. 

Fattems 

(1) Under coverage clause on mer¬ 
chandise form attached to a policy, 
covering all tools, utensils, articles, 
implements, and appurtenances used 
In the business, paper patterns used 
in the business of manufacturing 
clothing are covered.—^Excello Cloth¬ 
ing Co. v. Marquette Nat. Fire Ins. 
Co., 124 A. 784, 99 N.J.Law 164, re¬ 
versing Excello Clothing Co. v. Mar¬ 
quette Nat. Fire Ins. Co. of Chicago, 
Ill., 119 A, 794, 98 N.J.Daw 327. 

(2) Patterns covered by other 
clauses see 26 C.J. p 91 note 66 [c]. 

38. Kan.—^West v. Springfield Fire 
& Marine Ins. Co.. 178 P. 423, 104 
Kan. 167, mandate amplified 185 
P. 12, 105 Kan. 414. 

Machines held not ei^uded 

Hay baler and silo filler, although 
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sary implication from the coverage®^ of the policy 
are not covered. The policy will be construed ac¬ 
cording to its phraseology as applied to the use for 
which the property is designed and its relation to 
the business in connection with which it is insur- 
ed>o Thus the term “farm utensils” will cover 
any instrumentalities within the meaning of the 
word “utensils” made use of on a farm,^! including 
a haypress,^2 ^ stock scale,^3 or a new windmill not 
erected;but not utensils or fixtures in a slaugh¬ 
terhouse not constituting a part of the farm ^5 A 
policy on “instruments, appliances, and material in¬ 
cidental to a dental oflBLce” will not cover dental 
books.4® / 

§ 321. -Shifting Risk 

A policy of Insurance on a stock of goods or property 
which Is constantly being sold or used, and replenished 
by purchases and additions, ordinarily covers the new as 
well as the original property. 

A “shifting risk” is a term in the law of fire 
insurance used to designate the risk created by a 
contract of insurance on stocks of merchandise and 
other similar property which are kept for sale or 
are subject to change by purchase and sale.^7 a 
policy of insurance on a stock of goods or property 
which is constantly being sold or* used, and re¬ 
plenished by purchases and additions covers the 
new as well as the original property,^3 unless the 
description is specific, and it is indicated by such 


description or otherwise that only the property on 
hand at the time of insurance ws.s intended to be 
covered.** 3 Subsequently acquired property of a 
different kind from that described will not be cov- 
ered.33 In some jurisdictions it has been held that 
a transfer of the interest of one partner to another 
will not prevent a policy taken out on the firm prop¬ 
erty from attaching to property subsequently ac¬ 
quired by the remaining partner but there is 
authority to the contrary.52 

§ 322. - Location of Property 

a. In general 

b. Temporary removal 

a. In Qeneral 

The location of property Insured le usually an es- 
sentlal element In the description, and the policy will not 
be extended to property not within the terms of the de¬ 
scription In this respect. However, the application of 
such rule may depend on the character of the property 
and the necessities of the business in which It Is em¬ 
ployed, and an Intention to Insure particular property will 
be given effect. 

The location of property insured is usually an 
essential element in the description, and the policy 
will not be extended to property not within the 
terms of the description m this respect.^3 Hence, 
where property is described as contained in a cer¬ 
tain building, the policy ordinarily will not cover 
property located elsewhere,®^ especially where the 


operated by kerosene driven tractor, 
were not **gasollne'* and ^'kerosene 
machines’* within fire policy clause 
excluding such machines from cover¬ 
age.—^Lewls v. Insurance Co. of 
North America of Philadelphia,' Pa., 
234 N.W. 499, 203 Wis. 824. 

39. Fla.—Camden Fire Ins. Ass*n v. 
Daylight Grocery Co., 12 So.2d 768. 

40. Or.—Stemmer v. Scottish Union 
& Nat. Ins. Co.. 49 P. 688, 58 P. 
498, 88 Or. 65. 

26 C.J. p 91 note 66. 

41. Iowa.—^Murphy v. Continental 
Ins. Co., 157 N.W. 855, 178 Iowa 
376, LI.R.A.1917B 934. 

<‘Faxm maohlnexy” held to include 
a hay baler and a silo filler.—^Lewls 
V. Insurance Co. of North America of 
Philadelphia, Pa., 234 N.W. 499, 208 
Wis. 324. 

49. IlL—^Phoenix Ins. Co. v. Stewart, 
58 I11.APP. 278. 

43. Iowa.—^Murphy v. Continental 
Ins. Co., 167 N.W. 866,^178 Iowa 
376, LI.R.A. 1917B 934. 

44, Iowa.—^kCurphy v. Continental 
Ins. Co., supra. 

46. Mich.—Geraghty v. Washtenaw 
Mut. Fire Ins. Co., 108 N.W. 1102, 
146 Mich. 686. 


43. Tex.—^American Fire Ins. Co. of 
N. T. V. Bell, 76 S.W. 819, S3 Tex. 
Clv.App. 11. 

47. Ind.—^Farmers* Mut Fire Ins. 
Ass’n V. Kryder, 31 N.B. 851, 6 
Ind.App. 430, 61 Am.S.R. 284. 

Shifting location see infra S 322. 
“Shifting zlsk” as a **fLoatlng policy” 
The policy is sometimes called a 
“floating policy,"—^Bloch v. American 
Ins. Co., 112 N.W. 46, 132 Wis. 160, 
160. 

48. Fa.—Snowlss v. Firemen’s Ins. 
Co. of Newark, N. J., 186 A. 260, 
322 Pa. 161—Johnson v. Stewart, 
90 A. 349, 243 Pa. 486. 

26 C.J. p 93 note 14. 

49. Tex.—Moriarty v. U. S. Fire Ins. 
Co., 49 S.W. 132, 19 Tex.Clv.App. 
669. 

26 C.J. p 98 note 15. 

5C^ Iowa.—^Emery v. American Ins. 

Co., 168 N.W. 748, 177 Iowa 4. 

26 C.J. p 98 note 16. 

51. N.Y.—HofChian v. .ffltna Fire 
Ins. Co., 32 N.Y. 406, 88 Am.D. 
837. 

59; Vt.—^Wood v. Rutland & Addi¬ 
son Mut Fire Ins. Co.. 31 Vt 652. 
26 C.J. p 98 note 18. 

63. D.C.—^Barrett v. Freed. Mun. 
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App., 35 A.2d 180, 182, citing Cor- 
pna Jozls. 

Qa.—Liverpool & London & Globe 
Ins. V. Georgia Auto & Supply 
Co., 115 S.B. 138, 29 Ga.App. 384. 
Ky.—Jefferson County Bank v. In¬ 
surance Co. of State of Pennsylva¬ 
nia, 66 S.W.2d 474, 476, 261 Ky. 
502, quoting Corpus Juris. 

La.—Crystal Oil Refining Corpora¬ 
tion V. Royal Ins. Co., Ltd., 143 So. 
390, 176 La. 510. 

Mass.—^Epstein v. Northwestern Nat. 
Ins. Co.. 166 N.E. 749, 267 Mass. 
671. 

Mo.—^Parker-Rusaell Min. & Mfg. Co. 

V. Insurance Co. of North Ameri¬ 
ca, 240 S.W. 248, 209 Mo.App. 508. 
followed in Parker-Russell Min. & 
Mfg. Co. V. Queen Ins. Co. of 
America. App., 246 S.W. 1119. 

Neb.—Peony Park v. Security Ins. 
Co. of New Haven, Conn., 289 N.W. 
848. 851, 137 Neb. 604, quoting 
Corpus juris. 

Tex.—Southern Underwriters v. Wil¬ 
liams Lumber Co., Civ.App., 88 S. 

W. 2d< 177, error ^smlssed. 

26 C.J. p 93 note 20. 

Avoidance of policy for misdescrip¬ 
tion of location see infra 9 511. 
54. D.C.—^Barrett v. Freed, Mun. 
App., 36 A.2d 180. 

Tex.—Southern Underwriters v. WU- 
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property is not described* otherwise than by loca¬ 
tion,55 or where it is insured while in a certain 
building or location56 “and not elsewhere.”®'^ A 
removal of the property to another building or lo¬ 
cation ordinarily takes it out of the description of 
the policy.58 

The application of the foregoing rules, however, 
will depend in some measure on the character of the 
insured property and the necessities of the busi¬ 
ness in which it is employed ;59 and, if the phrase¬ 
ology used in describing the location, construed in 
the light of the surrounding circumstances, shows 
an intention to insure the particular property in 
question, such intention will be given effect.®® If 
the location of the property is designated by a 


§ 322 

general description or in comprehensive terms, the 
policy attaches to the property anywhere within the 
place as described.®^ Thus a policy on property de¬ 
scribed as in a certain building or place may cov¬ 
er property in adjoining or connected buildings and 
places,®2 especially where the description relates 
to property in a manufacturing plant or general 
place of business,®® unless it is apparent from the 
terms of the policy and the surrounding circum¬ 
stances that property so situated was not intended 
to be covered.®^ 

The description of grain or hay as ‘'in stack” 
covers such property stacked under a shed®5 or on 
a separate tract of land,®® but not in the mow of 
a barn.®'^ 


Hams Lumber Co., Clv.App., 38 S. ] 
W.2d 177, error dismissed. I 

12 C.J. p 1811 note 67—26 C.J. p 93 
note 20. 

BnUdinfiTs ooom^d for oeitala pur¬ 
poses 

A fire loss of a piano In a res¬ 
taurant In a building:, part of which 
was occupied by a manufacturing: 
furrier, is hot within a policy In¬ 
suring: pianos contained In any 
building ''occupied as stores and 
dwellings, theaters, apartment hous¬ 
es, churches, schools and public 
buildings."—Blectrone Auto Music 
Co. V. Richmond Ins. Co. of New 
York, 208 N.T.S. 631, 122 Misc. 673. 
“Contents” of a building 
Where a policy covers the contents 
of a building, the word "contents" Is 
a term which should ordinarily have 
some definite fixed relation to the 
building In which the property is 
located and is to be fairly used with¬ 
in It or In connection therewith.— 
Peony Park v. Security Ins. Co. of 
New Haven, Conn., 289 N.W. 848, 137 
Neb. 604. 

Property held covered 
Ga.—People's & Planters’ Mut. Fire 
Ass’n v. Wyatt, 121 S.B, 708, 81 
Ga.App. 684. 

56. Ga.—Liverpool & London & 
Globe Ins. Co. v. Georgrla Auto & 
Supply Co., 116 S.B. 138, 29 Ga. 
App. 834. 

Mich.—Wilson V. Farmers’ Mut. Fire 
Ins. Co., 121 N.W. 284, 156 Mich. 
646. 

56. Ga.—^Hartford Fire Ins. Co. v. 
Payne. 112 S.B. 736, 28 Ga.App. 
656. 

Ky.—Jefferson County Bank v.- In¬ 
surance Co. of State of Pennsyl¬ 
vania, 66 S.W. 474, 261 Ky. 602. 
La-—^H. D. Foote Lumber Co. v. Fire 
& Life Ins. Co., 166 So. 22. 179 La. 
779. 

Mo.—Parker-Russell Min. & Mfg. Co. 
V. Insurance Co. of North America. 
240 S.W. 248, 209 Mo.App. 608. fol¬ 
lowed In Parker-Russell Mho. & 


Mfg. Co. V. Queen Ins. Co. of 
America, App., 246 S.W. 1119. 
N.J.—Fidelity Phoenix Fire Ins. Co. 
V. Cohn-Hall-Marx Co.. 168 A. 424, 
108 N.J.Law 868. 

Okl.—^Druggists’ Mut. Fire Ins. Co. 
of Iowa V. Shaw. 41 P.2d 69, 170 
Okl. 610. 

Tex.—St. Louis, B. & M. Ry. Co. v. 
U. S. Fire Ins. Co. of New York, 
Com.App., 60 S.W.2d 196, reversing 

U. S. Fire Ins. Co. of New York 

V. St. Louis, B. & M. Ry. Co., Civ. 
App., 41 S.W.2d 118. 

26 C.J. p 94 note 23. 

57. Cal.—Steil v. Sun Ins. Office, 
166 P. 72, 171 Cal. 796. 

26 C.J. p 94 note 23. 

55. Ga.—Wise v. Royal Ins. Co., 
124 S.B. 666, 32 Ga,App. 719—Liv¬ 
erpool & London & Globe Ins. Co. 

V. Georgia Auto & Supply Co., 116 
S.B. 138, 29 Ga.App. 334. 

Neb.—Peony Park v. Security Ins. 
Co. of Now Haven, Conn., 289 N. 

W. 848, 137 Neb. 604. 

26 C.J. p 93 note 20. p 94 note 24. 
Change of location as ground for 
avoiding policy see Infra 5 660. 

59. Ga.—^Liverpool & London & 
Globe Ins. Co. v. Georgia Auto & 
Supply Co., 116 S.B. 138, 29 Gta. 
App. 834. 

26 C.J. p 94 note 25. 

'90. Cal.—Sandberg v. Dubuque Fire 
& Marine Ins. Co., 90 P.2d 686, 82 
Cal.App.2d 673. 

Ga.—Liverpool & London & Globe 
Ins. Co. V. Georgia Auto & Supply 
Co., 115 S.B. 138, 29 Ga.App. 834. 
Ky.—Firemen’s Ins. Co. of Newark. 
N. J., V. Yarbrough, 28 S.W.2d 771, 
284 Ky. 626. 

Pa.—Seed Leaf Tobacco Growers Co. 
V. Lebanon Mut. Ins. Co., 6 Pa. 
Dist & Co. 667, 89 Lanc.L.Rev. 346, 
89 York.Leg.Rec. 112. 

26 C.J. p 94 note 26. 

61. Minn.—^Zenith 3ox & Lumber 
Co. V. National Union Fire Ins. Co., 
176 N.W. 894, 144 Minn. 386. 

Wis.—Newport Mining Co. v. Fire¬ 
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man’s Ins. Co. of Newark, N. J.» 
188 N.W. 161, 174 Wls. 401. 

26 C.J. p 96 note 87. 

62. Minn.—^Elliott v. Retail Hard¬ 
ware Mut. Fire Ins. Co. of Minn., 
287 N.W. 421, 423, 183 Minn. 656. 
citing OoTpns Jorls—^Zenith Box & 
Lumber Co. v. National Union Fire 
Ins. Co., 176 N.W. 894, 144 Minn. 
886 . 

26 C.J. p 94 note 28. 

63. Idaho.—^Leo Bros. Co. v. Spring- 
field Fire & Marine Ins. Co. of 
Springfield, Mass., 228 P. 259, 39 
Idaho 664—^Leo Bros. Co. v. New 
Zealand Ins. Co., 228 P. 267, 39 
Idaho 548. 

Minn.—^Blllott v. Retail Hardware 
Mut. Fire Ins. Co. of Minn., 237 
N.W. 421, 428, 183 Minn. 656, cit¬ 
ing Corpus Juris. 

26 C.J. p 96 note 29. 

64. U.S.—Globe & Rutgers Fire Ins. 
Co. of New York v. David Moffat 
Co., N. Y., 164 P. 18. 83 C.C.A. 91. 

Ariz.—Queen Ins. Co. v. Watson, 263 
P. 440. 31 Ariz. 840. 

Ky.—Jefferson County Bank v. In¬ 
surance Co. of State of Pennsylva¬ 
nia, 66 S.W.2d 474, 261 Ky. 602. 

La.—^BC. D. Foote Lumber Co. v. Svea 
Fire & Life Ins. Co., 156 So. 22, 179 
La 779. 

Minn.—^Elliott v. Retail Hardware 
Mut. Fire Ins. Co. of Minn., 237 
N.W. 421, 423, 188 Minn. 656, cit¬ 
ing Corpus Juris. 

26 CJ. p 96 note 30, p 96 note 38. 

65. Ind.—^Farmers' Mutual v. Reser, 
88 N.B. 349, 43 Ind.App. 634. 

es. Minn.—Soli v. Farmers’ Mut. 
ins. Co., 52 N.W. 979, 61 Minn. 24. 

Wls.—Sawyer v. Dodge County Mut. 
Ins. Co., 87 Wis. 603. 

26 C.J. p 96 note 40. 

67. Iowa.—^Murphy v. Continental 
Ins. Co., 167 N.W. 856, 178 Iowa 
375, L.R.A.1917B 934. 

Mich.—^Benton v. Farmers’ Mut. Fire 
Ins. Co., 60 N.W. 691, 102 Mich. 
281, 26 L.R.A. 287. 

26 C.J. p 96 note 41. 
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The position of the words describing the loca¬ 
tion may affect the construction of the policy.*® 
Thus, where a policy insures several kinds of prop¬ 
erty, a clause following the description of all the 
property, and designating it as contained in a cer¬ 
tain building or locality, will apply to all the prop¬ 
erty insured;*® but a clause so designating the lo¬ 
cation of property described in one item will not 
apply to a following item.^o 

Building and additions. The rules for determin¬ 
ing the meaning of the term “additions” when used 
in a policy insuring a building and its additions, 
considered supra § IIS b, will apply to a policy in¬ 
suring property in a building and “additions” there- 
to,7i as will the general rule that the terms of the 
policy will be construed against the writer.72 

Shifting location. The description of ithe prop¬ 
erty as on certain premises does not apply to the 
same property on premises subsequently acquired.^® 
A policy on property contained in a designated 
building, however, has been held to cover property 
in a building or addition subsequently erected,al¬ 
though there is authority to the contrary.^® So it 
has been held that a policy on a granary and grain, 
therein or in stacks will cover grain grown on land/ 
afterward acquired.'^* Insurance on the property 
of a railroad company includes cars and other roll¬ 
ing stock, whether in use on its own road or else¬ 
where and a policy insuring an express compa¬ 
ny against loss on property while in transit on 
lines “owned, leased or operated” by a certain rail¬ 


road will include lossesr occurring on all lines com¬ 
ing within that description at the date of the policy 
irrespective of their ownership at the time of loss 78 

Insurance on property contained in a certain 
building will not be affected by a removal of the 
property to another part of the building ;79 and 
the same rule applies to a policy describing the 
property as contained in a particular part of the 
building,®* unless an intention to restrict the prop¬ 
erty to that part is apparent from the terms used 
in the policy.®^ 

A policy describing the property as located in the 
place to which insurer's agent knew it was to be 
removed will cover the property when removed.82 
If the removal is allowed by the policy, and the 
goods are covered in different locations, they will 
not be covered while in transit.®* 

b. Temporary Eemoval 

As a general rule, when property is of such a kind 
that its ordinary use requires It to be moved from place 
to place, or it Is of necessity In frequent need of repairs, 
the words ^'contained in'* or their equivalent wilt be con¬ 
strued to refer to the usual place of deposit, and the 
parties will be presumed to have contemplated that the 
ipolfcy would cover the property while temporarily away 
from the designated location. 

When the property is of such a kind that its or¬ 
dinary use requires it to be moved from place to 
place, or it is of necessity in frequent need of re¬ 
pairs, the words “contained in*' or their equivalent 
will be held to refer merely to the usual place of 
deposit, and the parties will be presumed to have 


68. Ind.—^^tna Ins. Co. v. Strout, 
44 N.B. 934, 16 Ind.App. 160. 

69. Mass.—^Hews v. Atlas Ins. Co., 
126 Mass. 889. 

Mich.—^North American Fire Ins. Co. 
V. Throop, 22 Mich. 146, 7 Am.R, 
688 . 

26 C.J. p 96 note 45. 

70. Ind.—^^tna Ins. Co.’ v. Strout, 
44 N.E. 934, 16 Ind.App. 160. 

26 C.J. p 96 note 46. 

71. N.T.—Qertner v. Glens Falla 
Ins. Co.. 184 N.Y.S. 669. 193 App. 
Div. 836. affirmed 135 N.E. 921. 283 
N.Y. 568. 

Pa.—City Produce Co. v. Standard 
Ins. Co. of New York, Com.Pl., 88 
Liuz.Lieg.Regr. 289. 

26 C.J. p 95 note 32. 

Property held covered 
Cal.—Siskin v. Alliance Ins. Co. of 
Philadelphia, 251 P. 922, 200 Cal. 
70. 

, Ind.—Chicago Fire & Marine Ins. Co. 
y. Newman, 165 N.E. 564, 89 Ind. 
App. 22. 

Minn.—^Elliott v. Retail Hardware 


Mut. Fire Ins. Co. of Minnesota, 
237 N.W. 421, 183 Minn. 656. 

26 C.J. p 95 note 32 [a]. 

78. Ala.—^Exchange Underwriters' 

Agency v. Bates, 69 So. 956, 196 
Ala. 161. 

Douht as to whether or not prop¬ 
erty in adjacent building is covered 
by fire policy will be resolved against 
the ' Insurance company.—Chicago 
Fire & Marine Ins. Co. v. Newman, 
165 N.E. 554, 89 Ind.App. 22. 

73- R.I.—^Providence & W, R. Co. v. 

Yonkers Fire Ins. Co., 10 R.I. 74. 
Wis.—^Brandt v. Berlin Farmers’ 
Mut. Feuer Fire & Blitz Versicher- 
ung Co.. 84 N.W. 180, 108 Wis. 231. 
Shifting risk see supra 9 321. 

74. Me.—^Robinson v. Pennsylvania 
Fire Ins. Co., 38 A. 820, 90 Me. 
385. 

26 C.J. p 96 note 51. 

7B. Pa-—^Levinton v. Ohio Farmers' 
Ins. Co.. 110 A. 295, 267 Pa. 448 
—Lycoming County Ins. Co. v. Up- 
degraff, 40 Pa. 311. 

26 C.J. p 96 note 52. 

76. Wis.—Sawyer v. Dodge County 
Mut. Ins. Co., 37 Wis. 508. 
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77. U.S.—Liverpool & London & 
Globe Ins. Co. v. McNiell, Or., 89 
F. 131, 32 C.C,A. 173. 

26 C.J. p 96 note 55. 

78. Ill.—Northern Pac. Express Co. 
V. Traders' Ins. Co., 55 N.E. 702, 

183 Ill. 356, reversing 88 IlLApp. 
513. 

79. Mass.—^Falr v. Manhattan Ina 
Co., 112 Mass. 320. 

8(K U.S.—^Plinsky v. Germania Fire 
& Marine Ins. Co., C.C.Mich., 32 F. 
47. 

Mass.—^West v. Old Colony Ins. Co., 
9 Allen 316. 

26 C.J. p 95 note 35. 

81. N.Y.—Boynton v. Clinton & Es¬ 
sex Mut. Ins. Co., 16 Barb. 264. 
26 C.J. p 95 note 36. 

88. Mo.—^Weston v. American Ins. 
Co., 177 S.W. 792, 191 Mo.App. 282. 

88. Mass.—^Palatine Ins. Co. v. Ee- 
hoe, 83 N.E. 866, 197 Mass. 354, 
126 Am.S.R. 375, 16 L.R.A.,N.S., 
1007, 14 Ann.Cas. 690—Goodhue v. 
Hartford Fire Ins. Co., 67 N.Ei. 646, 

184 Mass. 41. 
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contemplated that the policy would cover the prop¬ 
erty while temporarily away from the designated 
location.84 Qf course property temporarily off the 
premises is covered where the policy expressly states 
that such property is covered.^^ The general rule 
does not apply, however, where the nature of the 
property's or the surrounding circumstances^^ show 
that insurance during the absence of the property 
from the place described could not reasonably have 
been contemplated by the parties. The same is 
true where, notwithstanding the nature of the prop¬ 
erty is such that its temporary removal would oth¬ 
erwise be within the contemplation of the parties, 
the language of the policy is so restrictive as to 
indicate a contrary intent.^^ This is the rule when 
the policy is in the statutory form, insuring prop¬ 
erty while contained in a designated place, “and 
not elsewhere.”*® So a policy on “personal farm 
property in buildings and on farm,” issued by a 


company whose by-laws forbade the insurance of 
property within a specified distance of other build¬ 
ings, did not cover the described property while 
temporarily in a building within the prescribed lim¬ 
its.®® 

§ 323. -Use of Property 

A policy Insuring property while In use, or while In 
transit, will not cover property while In storage or In a 
shop for repairs. 

A policy insuring property while in use,®l or 
“while in transit between different localities,®® will 
not cover the property while in storage or in a shop 
for repairs. It has been held that insurance on a 
threshing machine “while not in use” covered the 
machine while standing near a farm house prepar¬ 
atory to its intended use a few days later.®® In 
construing a “dealers open policy,” covering all au¬ 
tomobiles owned and for sale by insured, it has 


84. Ga.—^Liverpool & London & 
Globe Ins. Co. v. Georgda Auto & 
Supply Co., 116 'S.S. 138, 29 Ga. 
App. 334. 

Tex.—U. S. Fire Ins. Co. of New 
York V. Rothwell, Cool App., 60 S. 
W.2d 759, 761, citing: Oozpiu Juris, 
and reversing:, Civ.App., 39 S.W.2d 
116. 

26 C.J. p 96 note 67. 

Carriages and bugTSlss 
Insurance on carrlag:es, buggdes, 
etc., contained in a livery stable or 
other deslg:nated building will cover 
such property while in a shop for 
repairs.—^Niagara Fire Ins. Co. v. El¬ 
liott. 9 S.E. 694, 86 Va. 962, 17 Am. 
S.R. 116—26 CJ. p 96 note 68. 

Oil taoak 

Where a policy insured a pipe-line 
company on oil in a tank on a cer¬ 
tain tract, and a flood carried the 
tank a long distance away, but left 
it on the same tract, the oil still 
remaining in the tank, recovery was 
allowed for a loss by Are happening 
at the latter place.—^Western & At¬ 
lantic Pipe-Lines v. Home Ins. Co., 
22 A. 666, 145 Pa. 346, 27 Am.S.B. 
70S. 

Where patterns used in a foundry 
were kept in an adjoining pattern 
shop when not in use, a policy de¬ 
scribing them as in the pattern shop 
will cover them while in the foun¬ 
dry, notwithstanding the policy con¬ 
tained the restrictive words “while 
contained as described herein and 
not elsewhere.*’—McKeesport Mach. 
Co. V. Ben Franklin Ina Co., 34 A. 
16, 173 Pa. 63. 

While wearing apparel insured as 
located in a certain building is not 
protected if permanently removed, 
such property is covered while in 
customary use, although temporarily 
away from the building described 


as containing it, or at another place 
for repairs.—U. S. Fire Ins. Co. of 
New York v. Rothwell, Tex.Civ.App., 
39 S.W.2d 116, 116, quoting Corpus 
Jails, and reversed on other g:rounds, 
Com.App., 60 S.W.2d 769—26 C.J. P 
97 notes 64-66. 

85. Wia.—^McManus v. Home Ins. 

Co., 229 N.W. 687, 201 Wis. 164. 
Property held oovered 
Farm machines, burned on other 
premises after being there several 
months, awaiting return, were “tem¬ 
porarily off premises** within fire pol¬ 
icy covering such machinery **on or 
temporarily off the premises.”—Lew¬ 
is V. Insurance Co. of North Amer¬ 
ica of Philadelphia. Pa., 234 N.W. 
499, 203 Wis. 324, 

88. Tex.—tJ. S. Fire Ins. Co. of New 
York V. Rothwell, Com.App., 60 S. 
W.2d 769, 761, quoting Corpus Ju¬ 
ris, and reversing. Civ. App., 39 S. 
W.2d 116. 

Va.—^Nlagrara Fire Ins. Co. v. Elliott, 
j S.B. 694, 86 Va. 962, 17 Am.S.R. 
115. 

26 C.J. p 97 note 70. 

87. Md.—^Annapolis & E. R. R. Co. 
V. Baltimore Fire Ins. Co., 32 Md. 
37, 3 Am.R. 112. 

Tex,—^U. S. Fire Ins. Co. of New 
York V. Rothwell, Com.App., 60' 
S.W.2d 759, 761, quoting Corpus 
juris, and reversing, Civ.App., 39 
S.W.2d 116. 

26 C.J. p 97 note 71. 

80. Ga.—^Liverpool & London & 
Globe Ins. Co. v. Georgia Auto & 
Supply Co., 116 S.B. 138, 29 Ga. 
App. 834. 

N.Y.—Bertine v. North River Ins. 
Co. of City of New York, 168 N.Y. 
S. 166; 180 App.Div. 866, reversing 
Bertine v. North River Ins. Co., 
166 N.Y.S. 667, 99 Misc. 297. 
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Tex.—U. S. Fire Ins. Co. of New 
York V. Rothwell, Com.App., 60 S. 
W.2d 769, 761, quoting Corpus Ju¬ 
ris, and reversing, Civ.App., 39 S. 
W.2d 116. 

26 C.J. p 96 note 59, p 97 note 72. 

89. Tex.—^U. S‘. Fire Ins. Co. of New 
York V. Rothwell, Com.App., 60 
S.W.2d 769, 761, quoting Corpus 
Juris, and reversing, Civ.App., 39 
S.W.2d 116. 

26 C.J. p 97 note 73. 

90. Mich.—^Wlldey v. Farmers* Mut. 
Fire Ins. Co., 18 N.W. 212, 62 Mich. 
446. 

91. Cal.—Sllnkard v. Manchester 
Fire Assur. Co., 66 P. 417, 122 Cal. 
595. 

26 C.J. p 98 note 75. 

98. Cal.—^Mawhinney v. Southern 
Ins. Co., 34 P. 945, 98 Cal. 184, 20 
L.R.A. 87—Benicia Agricultural 
Works V. Germania Ins. Co., 32 P. 
612, 97 Cal. 468. 

26 C.J. p 98 note 76. 

Property held not in storage 
Where rubber was unloaded on 
docks by seller, “delivery order’* giv¬ 
en to buyer who inspected and ap¬ 
proved it, and rubber was then de¬ 
stroyed before it could be shipped to 
buyer, rubber was “awaiting ship¬ 
ment’* within “inland transit floater 
policy*’ covering rubber in which 
buyer was interested while “await¬ 
ing shipment** and was not *‘ln stor¬ 
age’* within coverage of import poli¬ 
cies covering “in storage.*'—Good¬ 
year Tire & Rubber Co. v. Northern 
Assur. Co.. C.C.A.N.Y., 92 P.2d 70. 

93. Minn.—Minneapolis Threshing 
Mach. Co. V. Firemen’s Ins. Co., 58 
N.W. 819, 67 Minn. 36, 47 Am.S.R. 
672, 23 L.R.A. 676. . 
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been held that it was not intended that such cars 
should be put to all the general uses to which a 
car would normally be put by an owner.^^ 

§ 324. Property Covered by Insurance against 

Other Cause of Loss 

a. Burglary and theft insurance 

b. Cyclone and tornado insurance 

c. Live-stock insurance 

d. Other kinds of insurance 

a. Burglary and Theft Insurance 
Property covered by a policy of burglary and theft 
Insurance depends on the terms of the policy and the In¬ 
tent of the parties. 

Property, covered by a policy of burglary and 
theft insurance depends on the terms of the par¬ 
ticular policy and lie intent of the parties.®® Prop¬ 
erty specifically mentioned is covered,®® although 
excluded by a general prior exception in the pol¬ 
icy.®*^ 

Location of property. "WHiere the location of the 
property insured is an essential element in the de¬ 


scription, the policy will not be construed to cover 
property not within the terms of the description in 
this respect.®® However, this rule is not applica¬ 
ble where an intention to insure particular property 
is shown.®® 

Some policies of burglary insurance expressly 
cover property kept in a safe; ^ and, where a policy 
of burglary and theft insurance makes no exception 
of property contained in a safe, the fact that the 
property taken by a thief from the designated 
premises was contained in a safe at the time will 
not defeat recovery on the policy.® 

b. Cyclone and Tornado Insurance 

Property covered by a policy of cyclone and tornado 
insurance depends on the Its terms, construed to ef¬ 
fectuate the Intent of the parties. 

Property covered by a policy of cyclone and tor¬ 
nado insurance depends of course on the terms of 
the particular policy, which is to be construed so 
as to effectuate the intent of the parties as fairly 
gathered from its terms.® A policy insuring a build¬ 
ing covers all its parts,^ if the parts are so joined 


94. IT.T.—^Hunter v. Royal Ins. Co., 
203 N.T.S. 888, 209 App.Div. 15. 

96. Md.—^^tna Casualty & Surety 
Co. of Hartford, Conn., v. Gerber, 
117 A. 856.< 140 Md. 441. 

N.Y.—Ell Dee Clothing Co. v. Marsh, 
160 N.B. 651. 247 N.T. 392, revers¬ 
ing 221 N.Y.S. 817, 220 App.Div. 
701. 

goint and several property 

Burglary, theft, or larceny policy, 
naming several persons living in the 
same house as insured, although in 
form a Joint policy, covered the sev¬ 
eral property, as well as the Joint 
property, of such persons.—Emery 
V. Ocean Accident Guarantee Co., 176 
N.W. 666. 209 Mich. 295. 

Partlonlar property held covered 

(1) Indemnity bond, insuring bank 
against loss by theft of “money, 
currency, bullion, bonds, debentures, 
scrip, certificates, warrants, trans¬ 
fers, coupons, bills of exchange, 
promissory notes, checks, or other 
similar securities,” was applicable 
to bills of lading.—Ocean Accident 
& Guarantee Corporation v. Old Nat. 
Bank, C.C.A.Mich., 4 P.2d 763. 

(2) Burglary policy, defining 
“property” as articles belonging to 
insured or insured’s relatives perma¬ 
nently residing with him, covered 
wife’s Jewelry.—^Rosen v. Royal In¬ 
demnity Co., 148 A. 610, 106 N.J.Law 
92. 

Parttoular property hdld not covered 
CD A burglary Insurance policy 
covering a stock of goods, but pro¬ 
viding that insurer should not be 
liable for loss on ■ silks or articles 


made wholly or principally thereof, 
did not cover the loss of silk shirts. 
—Fidelity & Casualty Co. of New 
York v. Hartzell Bros. Co., 148 N.E. 
187. 109 Ohio St. 666. 

(2) Other property under particu¬ 
lar policies. 

N.J.—^Kahn v. .Stna CJasualty & 
Surety Co., 123 A. 97, 99 N.J.Law 
6 . 

N.Y.—^Rubln v. Globe & Rutgers Fire 
Ins. Co. of City of New York, 196 
N.Y.S. 667, 119 Misc. 632. 

Pa.—Segal v. ^tna Casualty & Sure¬ 
ty Co., 85 Pa,Super. 60. 

96. Minn.—Olson v. Great Eastern 
Casualty Co., 183 N.W. 826, 149 
Minn. 363. 

97. Minn.—Olson v. Great Eastern 
Casualty Co., supra. 

98. Ga.—^B^delity & Casualty Co. of 
New York v. Young Shoe Parlor, 
104 S.E. 429, 160 Ga. 402. 

Ill.—Lyons v. U. S. Fidelity & Guar¬ 
anty Co., 211 I11.APP. 280. 

Md.—Fidelity & Deposit Co. of Mary¬ 
land v. Panitz, 120 A. 713, 142 Md. 
300. 

Mo.—Rosenberg v. General Accident 
Fire & Life Assur. Co., App., 246 S. 
W, 1009, 

Tex.—^U. S. Fidelity & Guaranty Co. 
V. Taylor, Civ.App., 263 S.W. 1109. 
Touxist floater policy provision, ex¬ 
empting insurer from liability for 
theft of robes, coats, etc., while in 
or on automobile, except while in 
custody of common carrier, was ap¬ 
plicable to any robes and coats sto¬ 
len from automobile not, at time of 
theft, in custody of carrier.—^Hall v. 
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Royal Ins. Co., 204 N.Y.S. 828, 123 
Misc. 162. 

99. Colo.—General Accident, Fire & 
Life Assur. Corporation, Limited, 
of Perth, Scotland v. Cohen. 216 P. 
622, 73 Colo. 469. 

1. Mich.—Schlussel v. Commercial 
Casualty Ins. Co., 211 N.W. 749, 
237 Mich. 182. 

9 C.J. p 1096 note 21. 

2. Mich.—Schlussel v. Commercial 
Casualty Ins. Co., supra. 

9 C.J. p 1096 note 22. 

3. Mo.—Still v. Connecticut Fire 
Ins. Co. of Hartford, Conn., 172 S. 
W. 625, 186 Mo.App. 660—^Hale v. 
Springfield Fire & Marine Ins. Co., 
46 Mo.App. 508. 

17 C.J. p 693 note 6. 

4. Neb.—^Norfolk Packing Co. 
American Ins. Co. of Newark, 231 
N.W. 148, 120 Neb. 19. 

Tex.—Pacific Fire Ins. Co. v. John 
E. Morris Co., Civ.App., 1 S.W.2d 
348, aflELrmed, Com.App., 12 S.W.2d 
971. 

Buildings and additions 

(1) A silo located near a bam and 
structurally connected therewith is 
an “addition,” within the meaning 
of a clause in a tornado policy.— 
Henry Clay Fire Ins. Co. v. Crider, 
229 S.W. 128, 191 Ky. 121. 

(2) Tornado policy on a building 
and its additions covered a metal 
smokestack attached to furnace in 
boiler room on same lot as building 
insured, and connected with it by 
heating pipes under ground.—Walker 
V. Fire Ass’n of Philadelphia, Ma 
App., 201 S.W. 671. 
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as to be used as ’one and devoted to the same com¬ 
mon purpose.5 

c. Live-Stock InsiiraiLce 

If a live-stock Insurance policy restricts the Insur¬ 
ance to live stock In a particular place or location, re¬ 
covery cannot be had where it was at a different place 
or in a different locality at the time of Its loss. 

The location of insured live stock is usually a 
material element in its description, and, if the policy 
expressly or by necessary implication restricts the 
insurance to live stock in a particular place or lo¬ 
cality, recovery cannot be had where it was at 
a different place or in a different locality at the 
time of its loss,® although under some statutes a vio¬ 
lation of this condition by a removal of the stock 
from the place described does not invalidate the in¬ 
surance, unless such breach exists at the time of 
the loss and contributes thereto.7 In the absence 
of such restriction, that is, where it is evident that 
the descriptive language was employed merely to 
describe the location of the stock, the description 
will not limit the use of the stock to such place,® 
and insured will not be deprived of the ordinary 
and beneficial use of the stock;® and on this prin¬ 
ciple the temporary removal of insured stock from 
place to place consistently with its ordinary use 


will not operate to avoid liability under the policy,^® 
particularly where the subsequent acts of the par¬ 
ties indicate that such was their intent.^^ If such 
a removal is not prohibited by the constitution or 
by-laws of the company, it does not contravene a 
provision of the constitution which confines the 
company’s business to designated counties and, 
where the company’s constitution provides that its 
policies shall extend only to live stock on a farm, 
the policy covers live stock when temporarily on the 
farm for purpose of pasturage.^® Insurance on 
live stock “in barn or in field” will cover animals 
in a barn erected after the policy was taken out.^^ 
Some policies cover injuries to live stock while in 
transit.^® 

Where the policy stipulates that the insurance is 
to cover stock located “anywhere,” a further pro¬ 
vision against liability, if the risk is increased with¬ 
out insurer’s consent, is not violated by shipment of 
the insured stock from pasture to stockyards.^® 

d. Other Kinds of Insurance 

Other kinds of Insurance policies, such as automobile, 
boiler, transiiortation, etc., have been construed as to 
property covered. 

Various other kinds of insurance policies,^7 such 
as automobile insurance,^® boiler insurance,^® cargo 


(3) Windstorm policy covering* 
boathouse '*wlth adjoining and con¬ 
necting additions," excluding tempo¬ 
rary or board roof additions or 
buildings in process of construction, 
covered addition constructed after 
execution of policy.—Globe & Rut¬ 
gers Fire Ins. Co. v. Baylen St. 
Wharf Co., C.C.A.Fla., 38 F.2d 197. 
5. Mo.—Still V. Connecticut Fire 
Ins. Co. of Hartford, Conn., 172 S. 
W. 626, 186 Mo.App. 560. 

8, N.H.—Thorp v. .fflltna Ins. Co„ 
72 A, 690, 76 N.H. 261. 

26 C.J. p 97 notes 62, 63—38 CJ. p 
101 note 26. 

7- Neb.—^Hannah v. American Live 
Stock Ins. Co., 197 N.W. 404, 111 
Neb. 660. 

& Iowa.—Cottrell v. Muntervllle 
Mut. Fire & Lightning Ins. Ass’n. 
124 N.W. 612, 146 Iowa 661. 

38 C.J. p 101 note 29. 

9- Iowa.—^Wlnson v. Mutual Fire & 
Tornado Assoc., 168 N.W. 97, 170 
Iowa 521. 

38 C.J. p 101 note 30. 

10. Iowa.i—^Kinney v. Farmers' Mut. 
Fire & Ins. Soa, 141 N.W. 706, 169 
Iowa 490, Ann.Cas.l916A 609. 

26 C.J. p 97 note 60—38 C.J. p 101 
note 31. 

11. Kan.—Philadelphia Fire Assoc. 
V. Taylor, 91 P. 1070, 76 Kan. 392. 

12. Pa.—^Reck V. Hatboro Mut. 


Live-Stock & Protective Ins, Co., 
30 A. 206, 163 Pa, 443—Coventry 
Mut. Live Stock Ins. Assoc, v. Ev¬ 
ans, 102 Pa. 281. 

13. Iowa.—Kinney v. Farmers’ Mut. 
Fire & Ins. Soc., 141 N.W. 706, 
159 Iowa 490, Ann.Cas.l916A 609. 
14h N.J.—Trade Ins. Co. v. Barra- 
cllff, 45 N.J.Law 643, 46 Am.R. 792. 

15. Mo.—^Estes v. Hartford F. Ins. 
Co.. App., 201 S.W. 563. 

38 C.J. p 100 note IS. 

16. Kan.—Dabney v. Connecticut F. 
Ins. Co., 180 P. 784, 104 Kan. 796. 

17. Damage Arom falling alroraft, 
6 ^ 

Sodia fountain in confectionery 
store was not a "permanent fixture" 
contained in building or connected 
therewith and appertaining to serv¬ 
ice of building and used in mainte¬ 
nance thereof, within terms of policy 
covering damages to building frozn 
falling aircraft and from automo¬ 
biles and trucks.—^Arlotte v. Nation¬ 
al Liberty Ins. Co., 167 A. 296, 312 
Pa. 442. 

18. ComreraloxL by buyer 

A policy insuring the assignee of 
the conditional seller of an automo¬ 
bile against conversion by the con¬ 
ditional buyer insures the car and 
not the payment of the debt due, the 
amount due under the sales agrree- 
ment being significant only as the 
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measure of insurer's liability.— 
American Cent. Ins. Co. v, Weller, 
212 P. 808, 106 Or. 494. 

Subseauent aogulsitlou 

Automatic coverage provision of 
automobile collision policy which 
provided that Insurance afforded- by 
■policy should apply to any other au¬ 
tomobile acquired by Insured during 
term of policy was applicable to in¬ 
sured who owned only one automo¬ 
bile at time of issuance of policy, 
and covered collision in which anoth¬ 
er automobile subsequently acquired 
by Insured was involved.—^Dunmlre 
Motor Co. V. Oregon Mut. Fire Ins. 
Co., 114 P.2d 1006, 166 Or. 690. 

19i EooxLomlsexs 

Policy insuring seven Wickes ver¬ 
tical tube boilers against explosion, 
defining "boiler” to Include the 
"steam, feed and blow-off” piping 
to the stop valve nearest the boiler 
"in any such piping.” and "explo¬ 
sion" to cover collapse of the boiler 
or Its flues, did not cover the econo¬ 
mizers used with four of the boilers, 
for heating water before it i>assed 
into the boilers proper, the valve 
nearest the boiler proper in the con¬ 
nection between it and the economi¬ 
zer serving the purpose of shutting 
off the fiow in either direction, and 
so being a stop valve.—Ithaca Trac¬ 
tion Corporation v. Travelers* In¬ 
demnity Co., 177 N.Y.S. 768, order 
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insurance,20 liability insurance,21 plate-glass insur¬ 
ance,2 2 title insurance,23 and transportation insur- 
ance24 have been construed with respect to the prop¬ 
erty covered thereby. 

§ 325. Amount of Insurance 

In determining the amount of Insurance payable re¬ 
course must be had to the terms of the policy construed 
In the light of the charter and by-laws of the company. 


44 C.J.S. 

On the happening of the loss or contingency in¬ 
sured against, the amount recoverable is to be de¬ 
termined by resort to the provisions of the con¬ 
tract of insurance, construed in the light of the 
charter and by-laws of the company,25 and by the 
rules which govern the interpretation of other con- 
tracts.26 Ambiguous provision^ with respect to the 
amount of insurance must be construed in favor of 


affirmed 181 N.T.S. 940, 192 App.Div. 
936. 

‘WTilstls pips 

A policy Insuring a steam boiler 
ag^alnst explosion or rupture, which 
defined “boiler,”^ as used therein, as 
“any vessel . . . which la used 

for the generation of steam, and 
shall include . , all connecting 

pipes and fittings up to and Includ¬ 
ing the valve nearest the boiler,” did 
not cover a rupture of the whistle 
pipe above the whistle valve.—^Nor¬ 
folk & W. Ry. Co. V. Royal Indem¬ 
nity Co.. D.C.Pa., 267 P. 849. 
ao. Goods oairied in semitrailers 
Under cargo Insurance policy is¬ 
sued to truck transfer company 
which carried goods in semitrailers. 
Insurer could not deny liability on 
theory that policy did not cover 
trailer, where policy covered goods 
“loaded for shipment and in transit 
In or on automobiles operated by the 
assured.”—Johnson Transfer & 
Freight Lines v. American Nat. Fire 
Ins. Co., 79 S.W.2d 687, 168 Tenn. 
614, 99 A.L.R. 277. 

Torblna 

Cargo Insurance policy covering 
“damage to or loss of property” 
would cover turbine damaged while 
being transported by Insured trans¬ 
fer compeiny as against contention 
that policy covered only “merchan¬ 
dise,” since policy covered “proper¬ 
ty,” not merchandise, and, moreover, 
turbine might properly be described 
as “merchandise” when handled and 
shipped by company dealing in such 
property.—Johnson Transfer & 
Freight Lines v. American Nat. Fire 
Ins. Co., supra. 

81. Ambiguity 

Where liability policy was ambig¬ 
uous eus to property covered, but 
general agent of insurer understood 
that property lost was to be pro¬ 
tected by policy, insurer could not 
repudiate policy because liability 
was not plalnfy and unequivocally 
stated therein.—^Fireman’s Fund Ins. 
Co. v. Leopold, Tex.Clv.App., 84 S.W. 
2d 840, error dismissed. 

Automobile 

In determining whether or not au¬ 
tomobile liability policy covered au¬ 
tomobile Involved In accident, court 
must determine whether or not in¬ 
surance company, from declarations 
in policy, could be reasonably appris¬ 
ed of Identity of Insured and auto¬ 


mobile covered by the policy.—^Kos- 
teckl V. Zafflna, 61 N.E.2d 162, 884 
Ill. 192, reversing 45 N.B.2d 662, 816 
IlLApp. 609. 

83. Pans with hole 
Where a plate-glass insurance pol¬ 
icy contains no provision that the 
glass must be without hole or perf¬ 
oration when Insured a hole through 
a pane of glass does not render It 
unlnsurable under such policy.—^Mc- 
Myler v. Union Casualty & Surety 
Co., 84 N.Y.S. 170. 

23. Building 

Policy of title Insurance specifical¬ 
ly describing the land and covering 
a building being erected on the prem¬ 
ises Insured the title of only as 
much of the building as stood on 
the land.—^Broadway Realty Co. v. 
Lawyers* Title Ins. & Trust Co., 167 
N.Y.S. 1088, 171 App.Div. 792, revers¬ 
ing 164 N.Y.S. 1024, 91 Misc. 187. 

24. Policy on goods while in transit 
will not cover goods placed in truck 
and stolen while in garage.—Seito- 
vitz V. U. S. Fire Ins. Co. of City of 
New York. 211 N.W. 641, 287 Mich. 
286. 

Shipper of Uve stock could not re¬ 
cover for injury to steer under pol¬ 
icy issued to trucker of live stock, 
covering damage to stock during 
transportation, where policy by its 
terms limited its coverage to trans¬ 
portation to certain stockyard, and 
injury to steer occurred during 
transportation to a different stock- 
yard in another city, and bill of lad¬ 
ing issued by trucker to shipper 
plainly stated that it was to be used 
only for shipments to . stockyard 
named In the policy.—^Hartford Fire 
Ins. Co. V. Smith, 189 S.W.2d 411, 
200 Ark. 608. 

To or from place named 

A policy insuring a silk company 
against theft and risks of transpor¬ 
tation within the limits of the Unit¬ 
ed States and Canada on shipments 
of silk outgoing and incoming to a 
designated business place of the as¬ 
sured, covered shipments only to or 
from the business place named.— 
Shirley Silk Co. v. Globe & Rutgers 
Fire Ins. Co.. C.C.A.N.J., 2 F.2d 362. 

35. Cal.—^Naderhoff v. Prudence 
Mut. Life Ins. Ass'n, 78 P.2d 763, 
26 Cal.App.2d 73. • 

Ky.—United States Fire Ins. Co. v. 
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Sam Bynum & Co., 137 SW 771 
143 Ky. 804. 

Tex.—Imperial Life Ins. Co. v. Moon¬ 
ey, Civ.App., 122 S.W.2d 204, 

32 C.J. p 1166 note 80—26 C.J. p 98 
note 78. 

Extent of loss and liability of insur¬ 
er generally see infra 8S 897-980. 
Provisions in by-laws 

(1) On reinstatement of lapsed 
policy the by-laws of the company, 
as amended subsequent to the lapse 
and prior to the reinstatement, must 
be considered as part of the con¬ 
tract in determining the amount of 
payment due on the policy.—Shaw v. 
Imperial Mut. Life A Benefit Ass’n, 
41 P.2d 674, 4 Cal.App.2d 634. 

(2) Insurer, however, cannot limit 
its liability by provisions in its by¬ 
laws where no such limitation ap¬ 
pears in the policy or is annexed 
thereto.—Bankers Life & Loan Ass’n 
V. Jayroe, Civ.App., 103 S.W.2d 888, 
affirmed 127 3.W.2d 291, 188 Tex. 287. 
Beorgaaiisation of Insurer 

A policy Issued by insurer while 
doing business as a mutual assess¬ 
ment company must on maturity be 
paid according to its original terms 
although the insurer has meanwhile 
reorganized on a legal reserve basla 
—Hall V. Wisconsin Life Ins. Co., 
201 N.W. 732, 186 Wis. 607. 

Tontine policy 

Ill.—Cahn V. Northwestern Mut Life 
Ins. Co., 208 I11.APP. 317. 

“The amount due,*’ as used in a 
clause of a life insurance policy, 
means the amount due In law and 
fact.—Buck V. Equitable Life Assur. 
Soc., 165 P. 878, 96 Wash. 683, L. 
R.A.1917E 968. 

86. Okl.—Shawnee Fire Ins. Co. v. 

Thompson, 119 P. 986, 30 Okl. 466. 
General rules of construction see 
supra $ 289 et seq. 

Amount of premium 
Although the amount of the pre¬ 
mium cannot affect the plain terms 
of an accident policy it must be 
considered In construing doubtful 
clauses.—Brown v. Life & Casualty 
Ins. Co. of Tennessee, La.App., 146 
So. 332. 

ICutnal mistake 

Where the amount of the cash sur¬ 
render value in a policy is obvious¬ 
ly a mutual mistake the court will 
so hold.—^Assmann v. Travelers’ Ins. 
do.. Mo.. 168 P. 694, 94 C.GA. 68. 
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insured,27 and in the case of inconsistent provi¬ 
sions the one most favorable to insured will be en- 
forced.28 The amount of insurance may be desig¬ 
nated by reference in the policy to a schedule at¬ 
tached thereto.29 

Credit insurance policies differ in their provi¬ 
sions with regard to the amount of indemnity af¬ 
forded to insured, and few general principles can 
be deduced from the cases construing them, save 
that ambiguities in the policy in this respect are 
to be resolved in insured’s favor.90 Where the 
terms of the policy plainly and unequivocally fix the 
amount of insured’s initial loss, subsequent clauses 
introducing an ambiguity with reference thereto 
must be ignored.3i 

27. Ill.—^Merchants* Underwriters at 
the Indemnity Bxch. v. Parkhurst- 
Davls Mercantile Co., 140 Ill.App. 

504, affirmed Parkhurst-Davls Mer¬ 
cantile Co. V. Merchant Underwrit¬ 
ers at the Indemnity Exch., 86 N. 

E. 1062, 287 Ill. 492. 

Mo.—^Koropchensky v. Goddard, App., 

266 S.W. 343. 

Surrender value 

A construction of the lansruage of 
the policy ,1s to be avoided which 
makes the contract provide for a 
surrender value smaller In amount 
when Insured has obtained a loan 
than where no loan has been obtain¬ 
ed.—^Newark Mut Ben. Life Ins. Co. 

V. Louisville First Nat. Bank. 69 S. 

W. 1, 24 Ky.L. 680. 

28. Ga.—Inter-Ocean Casualty Co. v. 

Alford, 177 S.B. 816, 50 Ga.App. 

260. 

Mo.—Sturgis V. American Hospital 
& Life Ins. Co.. App., 174 S.W.2d 
917. 

An nnlnteUlglble provision with 
respect to the amount of liability 
cannot be given any meaning.—^Parks 
V. Hartford Fire Ins. Co., 12 S.W. 

1068, 100 Mo. 373. 

29. N.T.—^Bruton v. Metropolitan 
Life Ins. Co., 48 Hun 204. 

30. U.S.—Peden Iron & Steel Co. v. 

Ocean Accident & Guarantee Corp., 

Ltd., Tex., 161 F, 992, 81 C.C.A. 

178. 

31. U.S.—^American Credit Indemn. 

Co. V. Wood, N.Y., 73 F. 81, 19 C. 

C.A 264. 

32. Pa.—Cooper v. Metropolitan 
Life Ins. Co., 177 A. 43, 817 Pa. 

405. 

Wis,—Troutellotte v. New York Life 
Ins. Co., 144 N.W. 1117, 165 Wis. 

455. 

TwwL^-ysar life policies 
(1) In twenty-year life policy pro¬ 
viding that if insured should pay 


§ 326. -Special Provisions in Policy 

Special provisions in the policy as to the amount of 
insurance should be given a reasonable construction so 
as to effectuate the intention of the parties, but any un¬ 
certainties arising therefrom must be resolved against 
the insurer. 

Provisions in a policy relative to the pa)mient of 
benefits must be given a reasonable construction. 2 2 
Although every doubtful clause is to be construed 
against the company,23 true meaning of the 
policy must be ascertained from all its provisions,®^ 
and not from a literal or technical, construction of 
an isolated or special clause.®® Particular policies 
have been construed to allow®® .or not to allow®7 a 
recovery of a death benefit. 

Restrictions in a policy as to the amount of in- 

Provlsions hsld not inconsistent 

(1) An agreement in the policy 
that any unpaid indebtedness to the 
company for the current policy year 
shall be deducted from payment is 
not inconsistent with a further con¬ 
dition that payment of a premium 
or installment shall not keep the pol¬ 
icy in force beyond the date when 
the next premium or Installment is 
payable.—^Bogue v. New York Life 
Ins. Co., 178 N.W. 691, 103 Neb. 568. 

(2) When considered together, a 
provision of a hall insurance policy 
limiting the insurance per acre that 
might be carried does not conflict 
with a subsequent provision declar¬ 
ing Insurer’s liability for partial 
loss without mentioning the limit 
flxed in the preceding provision.— 
Miller V. Queen City Fire Ins. Co., 
199 N.W. 466, 47 S.D. 379, 86 A.L.R. 
263. 

35. Ind.—Commercial Union Assur. 

, Co., Ltd., of London, England, v. 
Schumaker, 119 N.E. 582, 71 Ind. 
App. 626. 

Provision extending coverage as to 
locations is not to be construed as 
attempting to increase the maximum 
liability.—^Reynolds Metals Co. v. 
Insurance Co. of State of Pennsylva¬ 
nia, D.C.Ky., 41 F.Supp. 129. 
Unneoessary provision 

The fact that the company has in¬ 
serted into its contract a provision 
which is unnecessary for its protec¬ 
tion does not mean that such a pro¬ 
vision should be twisted into impos¬ 
ing on it additional liability not orig¬ 
inally contemplated.—^Reynolds Met¬ 
als- Co. V. Insurance Co. of State of 
Pennsylvania, supra. 

38. Pa.—^Vincent v. Pelican Mut. 
Life Ins. Co., 70 Pa. Super. 1. 

37. Ala.—^New York Life Ins. Co. 

V. Reese, 79 So. 245, 201 Ala. 678. 

87 C.J. p 411 note 81. 


“all” premiums in- full without cou¬ 
pon reduction unused coupons should 
be placed to credit of the policy, 
such provision was not restricted by 
the word “all” to the situation where 
premiums were paid for the whole 
period of twenty years, hut was ap¬ 
plicable whenever all premiums to 
date had been paid.—General Ameri¬ 
can Life Ins. Co. v. Stephens, C.C.A 
Cal., 121 F.2d 218. 

(2) Typewritten paper, pasted to a 
twenty-premium policy, entitled 
“statement,” and purporting to show 
,the cash value of the policy above 
reserve at its termination, in view 
of the character of the policy and 
the impossibility of making more 
than an estimate of such value, did 
not state a definite guaranteed cash 
payment at the expiration of the 
term.—Williams v. New York Life 
Ins. Co., 89 A. 97, 122 Md. 141. 

33. La.—Ardoin v. Great Southern 
Life Ins. Co., 178 So. 112, 186 La 
588. 

Reports 

Under a fire policy covering vary¬ 
ing quantities of liquor, requiring 
monthly repo'rts and, in case of de¬ 
fault, limiting the coverage to , the 
value shown by the last report, but 
in which the time within which re¬ 
ports were to be furnished after the 
close of the month was intentionally 
left blank, reports were not neces¬ 
sarily required for each month with¬ 
in the next month.—Schenley Distil¬ 
lers Corporation v. U. S. Fire Ins. 
Co., C.C.A.N.Y., 90 F.2d 633. 

34. U.S.—^Reynolds Metals Co. v. 
Insurance Co. of State of Pennsyl¬ 
vania, D.C.Ky., 41 ■ F.Supp. 129. 

Ind.—Commercial Union Assur. Co., 
Limited, of London, England, v. 
Schumaker, 119 N.E. 582, 71 Ind. 
App. 626. 

Construction of contract as entirety 
in general see supra S 298. 
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demnity, in order to be available to insurer, must 
appear in plain words and without doubt.38 

Dotible indemnity clauses. General rules of con¬ 
struction apply to the construction of double indem¬ 
nity clauses in life insurance policies.^® While the 
meaning which should be adopted is the one which 
insurer had when it sold the policy and which in¬ 
sured entertained when he paid his premiums,^® 
the words employed should be construed in accord¬ 
ance with the common and general understanding of 
their meaning.^! If the policy is susceptible of two 
constructions, that one is to be adopted which is the 
more favorable to insured,^® and any ambiguity 
must be resolved against insurer.^® Courts, howev¬ 
er, cannot by a strained construction extend the 
double indemnity coverage for which insured has 
contracted.^^ A rider providing for double indem¬ 
nity will not double the amount payable as addi¬ 
tional term insurance when the language of the 
rider excludes paid-up additions from its benefits^® 


44 C.J.S. 

The entire sentence of a double indemnity provi¬ 
sion must be construed together.^® 

I 327. -Open or Valued Policies 

Whether a policy Is open or valued depends on the 
language used. 

Whether a policy is open or valued is a question 
of intention to be determined from the language 
used; and unless it appears to have been the in¬ 
tention of the parties to the policy, on a fair and 
reasonable construction of its terms, to value the 
loss, and thereby fix by contract the amount of re¬ 
covery, the policy must be regarded as an open 
one,^*^ If the language employed in the contract 
leaves it ambiguous as to whether the policy is a 
valued policy or an open policy, the law will con¬ 
strue it to be an open policy.^® A policy may be 
valued as to a total loss and open as to a partial 
loss.^® A policy is none the less an open one be¬ 
cause of an indorsement thereon consenting to a 
concurrent valued policy.®® To be valued the pol- 
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38. Mo.—Stlx V. Travelers* Indemn. 

Co., 167 S.W. 870. 175 Mo.App. 171. 
Fidelity insnrer 

By a special provision, a fidelity 
Insurer can limit Its liability under 
two bonds to the larger amount car¬ 
ried under both bonds.—^Hansen & 
Rowland v. Fidelity & Deposit Co. of 
Maryland, aC.A.Wash.. 72 F.2d 161. 
Fixe liuraxaiioe coverage 

(1) Under a provision in a policy 
which groups several buildings to¬ 
gether under various Items, and 
Specifies the amount of insurance on 
each item, and that the loss should 
attach to each of the buildings un¬ 
der the several Items in the propor¬ 
tion that the value of each bore to 
the value of all, the entire amount of 
the insurance for each item does not 
apply to any one building thereun¬ 
der.—^B. H. Stanton Co. v. Rochester 
German Underwriters* Agency, D.C. 
Wash., 206 P. 978. 

(2) Insurer under policy limiting 
coverage on stock in certain build¬ 
ings is not liable beyond amount! 
stipulated, as respects each building. 
—Southern Underwriters v. Williams 
Lumber Co., Tex.Civ.App., 38 S.W.2d 
177t error dismissed. 

39. Mo.—^Fields v. Pyramid Life 
Ins. Co. of Topeka, Kan., App., 169 
S.W.2d 111, transferred. Sup., 176 
S.W.2d 281. 

40. U.S.—^New York Life Ins. Co. v. 
Kassly, C.aA.IlL, 87 P.2d 286, cer¬ 
tiorari denied 67 S.Ct 672, 300 U. 
S. 680, 81 L.Bd. 884. 

4L U.S.—^New York Life Ins. Co. v. 
Kassly, C.CJLI11.. 87 P.2d 236, cer¬ 
tiorari denied 67 S.Ct. 672, 300 U.S. 
680, 81 UBd. 884. 


"Aoddeiital means” and ‘‘aooldeatal 
injury** 

U.S.—New York Life Ins. Co. v. Kas¬ 
sly, supra. 

Engaging in aerial navigation 

In life policy providing that dou¬ 
ble indemnity shall not be payable 
if insured's death results from “en¬ 
gaging** in aerial navigation, the 
quoted word means something more 
than an occasional participation as 
a paying passenger and connotes en¬ 
gaged in navigation or aeronautics. 
— ^Lee V. Guardian Life Ins. Co. of 
America, 46 N.Y.S.2d 241. affirmed 48 
N.Y.S.2d 800, 267 App.Div. 986. 

42. U.S.—Cedergren v. Massachu¬ 
setts Bonding & Insurance Co., C. 
C.A.Minn., 292 F. 5. 

4& U.S.—New York Life Ins. Co. v. 
Kassly, C.C.A.I11., 87 F.2d 286, cer¬ 
tiorari denied 67 S.Ct 672, 300 U. 
S. 680, 81 L.Ed. 884—^London Guar¬ 
antee & Accident Co. v. Ladd, C.C. 
A.Mlch., 299 F. 662. 

Iowa.—^Boles v. Roycd Union Life 
Ins. Co., 267 N.W. 386, 219 Iowa 
178, 96 A.L.R. 1400. 

N.J.—^Riker v. John Hancock Mut. 
Life Ins. Co., 30 A.2d 42, 129 N.J. 
Law 608. 

Fartiolpation iu aer on a nt io s 

Ambiguous expressions relating to 
participation in aeronautics must be 
resolved against insurer. 

U.S.—^Kansas City Life Ins. Co, v. 
Wells, aC.A.N.D., 133 F.2d 224, 
affirming, D.C., Wells v. Kansas 
City Ufe Ins. Co., 46. F.Supp. 764— 
Day V. Equitable Life Assur. Soc. 
of U. S., C.aA.Colo., 83 F.2d 147, 
certiorari denied Equitable Life 
Assur. Soc. of U. S. v. Day, 67 S. 
Ct. 11, .299 U.S. 648, 81 L.Ed. 404 
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—Gregory v. Mutual Life Ins. Co. 
of New York, C.C.AArk., 78 P.2d 
622, certiorari denied Mutual Life 
Ins. Co. of New York v. Gregory, 
56 S.Ct. 167, 296 U.S. 685, 80 Lu 
Ed. 461. 

N.Y.—^Lee v. Guardian Life Ins. Co. 
of America, 46 N.Y.S.2d 241, af¬ 
firmed 48 N.Y.S.2d 800, 267 App. 

* Div. 986. 

Tenn.—^National Bank of Commerce 

V. New York Life Ins. Co., 181 S. 

W. 2d 151. 

44. U.S.—Davis V. Jefferson Stand¬ 
ard Life Ins. Co., C.C.A.Ga., 73 
F.2d 330, 96 A.L.R. 699, certiorari 
deni^ 56 S.Ct 362, 294 U.S. 706, 
79 L.Ed. 1241, rehearing denied 65 
S.Ct. 611, 294 U.S. 732, 79 L.Bd. 
1261. 

45. U.S.—Northwestern Nat. Life 
Ina Co. V. Banning. C.C.A.Neb., 63 
F.2d 786. 

43 . U.S.—^New York Life Ins. Co. 
V. Kassly, aC.A.111.. 87 P.2d 236, 
certiorari denied 67 S.Ct 672, 300 

U. S. 680, 81 L.Ed. 884. 

47. Iowa.—^Funk v. Iowa Business 
Men's Mut. Fire Assoc., 72 N.W. 
774. 103 Iowa 660. 

26 C.J. p 99 note 88—82 C.J. p 1166 
note 81. 

48. Ga—Georgia Co-op. Fire Assoc. 

V. Lanier, 67 S.E. 910, 1 GaApp. 
186. 

49. N.Y.—^Lite v. Firemen's Ina Co., 
104 N.Y.S. 434. 119 App.DlV. 410, 
affirmed 86 N.E. 1127, 193 N.Y. 639. 

26 C.J. p 99 note 86. 

50i La.—Millaudon v. Western Ma¬ 
rine & Fire Ins. Co.. 9 La. 27, 29 
Am.D. 433. 
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§ 329 


icy must insure specific property,and must not 
merely estimate the value, but must appraise the loss 
and be equivalent to an assessment of damages.®^ 
It must also amount to more than a mere contract 
limiting liability.68 Every policy on profits is nec¬ 
essarily a valued policy.54 

§ 328. -Proceeds of Assessments 

The extent of liability on an assessment life in¬ 
surance contract as dependent on the amount re¬ 
alized on assessment is considered infra § 938. 

Examine Pocket Parts for later cases. 

§ 329. Commencement and Duration of Risk 

a. In general 

b. Group insurance 

a. In General 

The times tor commencement and duration of the 


risk are determined by reference to provisions of the 
contract, and, where no date for commencement Is fixed 
by the contract, it will be deemed effective Immediately. 
In case of conflict or ambiguity, the contract Is to be con¬ 
strued favorably to the Insured. 

The time at which the risk under a policy of in¬ 
surance commences®® and the period during which 
it continues and at the expiration of which it ter¬ 
minates®® are to be determined by reference to the 
terms of the contract 

As discussed supra § 223, it is competent for the 
parties to agree that the effective date of the 
policy shall be one prior to its actual execution or 
issue; and such a provision will be given effect in 
the absence of anything showing a contrary inten¬ 
tion or understanding.®^ 

Where some other date for the commencement 
of the risk is not fixed by the terms of the con¬ 
tract, it will be presumed and deemed to take effect 


51. La.—Wallace v. Insurance Co., 4 
La. 289. 

Property immovable by nature 
Where insured was sole and un¬ 
conditional owner of insured build¬ 
ing and of lot on which it was lo¬ 
cated, fire Insurance was on **proper- 
ty Immovable by nature" within full 
valued policy statute.--Hart v. 
North British & Mercantile Ins. Co., 
162 So. 177. 182 L^ 651. 

Quantity to be determined 
A covering agreement for the in¬ 
surance of freightage of a cargo 
of lumber, the quantity of which 
was to be determined by the char¬ 
terer, where the rate was already es¬ 
tablished was a valued policy, as 
defined by statute.—Victoria S. S. Co. 
v. Western Assur. Co. of Toronto, 
189 P. 807, 167 Cal. 848. I 

58. U.S.—^Luce V. Sprlngfleld Fire & 
Marine Ins. Co., C.C.Mlch.. 16 F. 
Cas.No.8.688. 1 Fllpp. 281. 

26 C.J. p 99 note 91. ‘ 

53. Mass.—Brown v, Quincy Mut. 
Fire Ins.. Co., 106 Mass. 396, 7 
AmuH. 538. 

26 C.J. p 99 note 92. 

N.T.—Mumford v. Hallett, 1 
Johns. 433. 

55. U.S,—.^na Life Ins. Co. v. 
Meyn, ac.A.Mo., 134 P.2d 246. re¬ 
versing, D.C., Meyn v. .®tna Life 
Ins. Co.. 46 F.Supp. 143—Goodyear 
Tire & Rubber Co. v. Northern As¬ 
sur. Co., C.C.A.N.T., 92 F.2d 70— 
Subar v. New Tork Life Ins. Co., 
aC.A.Mich., 60 F.2d 239. 

Ala,—Mutual Ben. Health & Accident 
Ass'n V. Bradford, 7 So.2d 20, 242 
Ala, 481—^American Nat Ins. Co. 
V. Hammett 163 So. 461, 26 Ala. 
App. 562. 


Qa.—Boswell v. Gulf Life Ins. Co., 
29 S.B.2d 71, 73, citing Corpus Ju¬ 
ris. 

Mo.—^Burner v. American Ins. Co. 
of Newark, N. J., -300 S.W. 666, 
221 Mo.App. 1193. 

Pa,—Germano v. Home Life Ins. Co. 
of America, 5 A.2d 449, 136 Pa, 
Super. 208—Potts v. Metropolitan 
Life Ins. Co., 2 A,2d 870. 133 Pa, 
Super. 397. 

Tex.—Guardian Life Ins. Co. of Tex¬ 
as V. Johnson, Clv.App., 172 S.W.2d 
993, error granted—Walker v. Pa¬ 
cific Mut Life Ins. Co., Clv.App., 
17 S.W.2d 1088, error dismissed— 
National Life & Accident Ins. Co. 
V. Sikes, Civ.App., 7 S.W.2d 164. 
Wash.—^Harlow v. North American 
Accident Ins. Co., 298 P. 724, 162 
Wash. 423. 

32 C.J. p 1164 note 69. 

"The date from which a policy be¬ 
comes effective is not necessarily de¬ 
termined by the date which it bears 
or the date of its execution or the 
date of its delivery or by the date 
when the first premium is paid. It 
is the date from which the risk com¬ 
menced, and it is determined by the 
meaning of the provisions of the in¬ 
surance contract."—Schwartz v. 
Northern Life Ins. Co., C.C.A.Cal., 
26 P.2d 666, 667, reversing, D.C., 
Northern Life Ins. Co. v. Schwartz, 
19 F.2d 142, and certiorari denied 
49 S.Ct. 29. 278 U.S. 628, 73 L.Ed. 
547. 

DUtereuoe in premium and effective 
dates 

Where there is difference in time 
stipulated as to when premium is to 
be paid and time when insurance is 
to become effective, latter controls 
in -determining effective date of in¬ 
surance.—^Medlin v. American Bank¬ 
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ers' Ins. Co., 69 SW.2d 738, 227 Mo.’ 
App. 706—32 C.J. p 1164 note 69 [c]. 
postdated policy 

Liability of Insurer was not de¬ 
feated by postdating of policy in vio¬ 
lation of agreement.—Kentucky Cen¬ 
tral Life & Accident Ins. Co. v. 
Pemberton, 279 S.W. 968, 212 Ky. 
610. 

After-acquired property 

Tex.—^Hulen v. American Cent. Ins. 

Co.. Com.App., 46 S.W.2d 670. re- 
I versing American Central Ins. Co. 

I V. Hulen, Civ.App., 30 S.W.2d 668. 

56. Arlz.—^Pennsylvania Fire Ins. 
Co. V. Johnson, 237 P. 684, 28 Ariz. 
448. 

Ky.—Henry Clay Fire Ins. Co. v. 
Grayson County State Bank, 39 S, 
W.2d 482, 239 Ky. 289. 

Md.—^Baltimore & Carolina S. S. Co. 
of Baltimore City v. U. S. Mer¬ 
chants’ & Shippers’ Ins. Co., 162 A. 
491, 169 kd. 641. 

N.J.—Cohen v. Mutual Benefit Health 
& Accident Ass’n, 36 A.2d 288, 184 

K. J.Eq. 499. 

Fa.—Gold V. Commercial Casualty 
Ins. Co., 188 A. 360, 124 Pa.Super. 
181. 

82 C.J. p 1165 note 70. 

Cancellation of policy see Infra SS 
442-472. 

Contract of insurance between neu¬ 
tral and belligerent as not sus¬ 
pended by war see the aJ.S. title 
War 8 13, also 67 C.J. p 362 note 
26 [a]. 

67. Mo.—Winters v. Reserve Loan 
Life Ins. Co.. 290 S.W. 109, 221 
Mo.App. 619. 

N.M.—^Martin v. New Tork Life Ins. 
Co.. 234 P. 678, 80 N.M. 400, 40 A. 

L. R. 406. 

82 aj. p 1164 note 69 [a]. 
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immediately,that is, on the date of the policy,®^ 
or on the completion of the contract,®® whether such 
completion takes place on the approval of the ap- 
plication,®! the pa3mient of the first premium,®^ or 
the delivery of the policy.®® A policy ordinarily 
does not cover a loss already suffered.®^ Sometimes 
a contract not explicitly stating the period of time 
it is to be in force is deemed to be in effect a 
sufficient length of time to permit a recovery in the 
particular case.®® 

In accordance with the general rule, discussed su¬ 
pra § 297, it has been held that, where the insur¬ 
ance contract contains conflicting or ambiguous pro¬ 
visions as to the time when the insurance shall go 
into effect, that construction which is most favor¬ 
able to insured will be adopted.®® A construction 
which gives insured insurance for a shorter period 
of time than that covered by the premium which 
he has paid should not be adopted.®^ A policy 


which by its terms is to expire on a certain day 
covers for the full day on which it expires®® un¬ 
less by its express wording it is limited to a certain 
time of the day on which it expires.®® 

A statutory provision that a policy of insurance 
shall run from midday of the date of the policy is 
applicable where no time for the commencement of 
the risk is fixed by the contract of insurance but, 
where the policy fixes the commencement of the 
risk as a specified day without mentioning the time 
of day, it will be deemed to commence at the be¬ 
ginning of the day."^! An insured may not post¬ 
pone the effective date of a delivered policy by de¬ 
laying payment of the first premium,'^® and, when 
the parties have agreed on a date on which the 
policy shall take effect, that date governs even 
though the contract contains a provision that it 
shall not go into effect until the payment of the first 
premium.'^® Where a policy provides for its termi- 


68. U.S.—^Potter v. Phenlx Ins. Co., 
C-C.Mo.. 63 P. 382. 

Iowa.—^Hubbard v. Hartford Fire 
Ins. Co., 33 Iowa 325. 11 Am.H. 
125. 

59. Md.—^American Casualty Co. of 
Reading, Pa., y. Ricas, 22 A.2d 484. 
179 Md. 627. 

32 C.J. p 1165 note 72. 

OonstrootloiL by pasties 
Where parties to Insurance con¬ 
tract have construed it as becoming 
effective on date of policy and not 
date of delivery, date of policy is 
controlling.—Vail v. Midland Life 
Ins. Co., Mo.App., 108 S.W.2d 147. 

6a U.S.—Warren v. New York Life 
Ins. Co., D.C.Lsu, 37 F.Supp. 358, 
affirmed, C.C.A., 128 P.2d 671.- 
Ala.—Mutual Savings Life Ins. Co. 
v. Osborne, 15 So.2d 718—Malone 

V. Protective Life Ins. Co., 188 So. 
233, 237 Ala. 640. 

Tex.—Guardian Life Ins. Co. of Tex¬ 
as V. Johnson, Clv.App., 172 S.W. 
2d 998, error granted—Schubert v. 
McLain & McLain, Clv.App., 27 S. 

W. 2d 846. 

happening of cextalo. event 
An insurance policy, complete in 
all its forms and taking effect on 
its face from date therein mentioned, 
may be made out with understand¬ 
ing that it shall not become opera¬ 
tive and binding on either party un¬ 
til happening of some certain event. 
—^McCabe v. Hartford Accident & In¬ 
demnity Co., 4 A.2d 661. 90 N.H. 80. 

61. U.S.—^Warren v. New York Life 
Ins. Co., I>.C.La., 37 F.Supp. 358, 
affirmed, C.C.A.. 128 F.2d 671. 
Ala.—Mutual Savings Life Ins. Co. 
V. Osborne. 15 So.2d 713—Malone 
V. Protective Life Ins, Co., 188 So. 
233. 237 Ala. 640. 

Contract as becoming effective on 


approval of application generally 
see supra 3 232. 

68. Ala.—Mutual Savings Life Ins. 
Co. V. Osborne. 15 So.2d 713—Ma¬ 
lone v. Protective Life Ins. Co., 188 
So. 233, 237 Ala. 640. 

Payment of first premium as deter¬ 
mining effective date of policy see 
supra 5 270. 

63. Ala.—Mutual Savings Life Ins. 
Co. V. Osborne, 15 So.2d 713—Ma¬ 
lone v. Protective Life Ins. Co., 
188 So. 233, 237 Ala. 640. 

Ark,—Pyramid Life Ins. Co. v. Bel¬ 
mont, 7 S.W.2d 32, 177 Ark. 564. 

Delivery of policy as determining ef¬ 
fective date see supra § 266. 

64L U.S.—Jordan v. U. S., C.C.A. 
Arlz., 36 F.2d 43, 73 A.L.R. 313. 
followed in, C.C.A.Or., U. S. v. Jen¬ 
sen, 36 F.2d 47. 

Qa.—Boswell v. Gulf Life Ins. Co., 
29 S.E.2d 71. 

Existence and condition of subject 
matter generally see supra §9 236- 
237. 

85. Arlz.—New Hampshire Fire Ins. 
Co. V. Blakely, 184 S-W. 926, 97 
Ark. 564. 

Pa.—^Anthony v. Grier, 67 Pa.Super. 
820. 

32 C.J. p 1165 note 73. 

6a U.S.—^Whitney v. Union Central 
Life Ins. Co.. aaA.Neb., 47 P.2d 
861. 

Mo.—^Kennedy v. National Accident 
& Health Ins. Co., App., 76 S.W.2d 
748—Johnson v. American Cent. 
Life Ins. Co. of Indianapolis, Ind.. 
249 S.W. 116, 212 Mo.App. 290. 

S.D.—Haynes v. Midland Nat Life 
Ins. Co., 244 N.W. 110, 113, 60 S. ! 
D. 212, citing Oozpns Jozls. 

67. Ill.^-Central Mut Ins. Co. v. St, 
Paul Mercury Indemnity Co., 9 N., 
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E.2d 366, 367, 291 Ill.App. 60, cit¬ 
ing Oozpns Jnzls. 

Mo.—^Kennedy v. National Accident 
& Health Ins. Co., App., 76 S.W.2d 
748—Johnson v. American Cent. 
Life Ins. Co.. App., 249 S.W. 116. 
Pa.—^MacDonald v. Metropolitan Life 
Ins. Co., 156 A. 491. 492, 304 Pa. 
213. Quoting Corpus Juris. 

6a N.Y.—Garellck v. Rosen, 8 N.B. 

2d 279, 274 N.Y. 64. 

Ohio.—Greulich v. Monnin, 50 N.E. 
2d 310, 142 Ohio St 113, 149 A.L. 
R. 477, affirming, App., 45 N.B.2d 
212 . 

Fractions of day not generally rec¬ 
ognized In computation of time 
see the C.J.S. title Time 9 16, also 
62 C.J. p 978 note 97 et seQ. 

69. N.Y.—Garelick v. Rosen, 8 N.E. 

2d 279, 274 N.Y. 64. 

Ohio.—Greulich v. Monnin, 50 N.E.2d 
310, 142 Ohio St 118, 149 A.L.R. 
477, affirming, App., 45 N.E.2d 212. 
Noon. 

Effect will be given to a provision 
of the policy that the risk shall 
commence and terminate at noon of 
specified days.—Richardson v. Amer¬ 
ican Nat Ins. Co., 137 So. 370, 18 La 
App. 468—32 C.J. p 1166 note 77. 

7a Ga.—Metropolitan Life Ins. Co. 
V. Thompson, 93 S.E. 299, 20 Ga 
App. 706. 

71. Ga.—^Metropolitan Life Ins. Co. 
V. Thompson, supra. 

78. U.S.—Rosenthal v. New York 
Life Ins. Co., C.C.A.MO., 99 F.2d 
678. 

73. U.S.—^^tna Life Ins. Co. v. . 
Meyn, aCA-Mo., 134 F.2d 246, re¬ 
versing, D.C., Meyn v. .^tna Life 
Ina Co., 46 F.Supp. 143. 

N.C.—^Pace v. New York Life Ina 
Co.. 14 S.E.2d 411, 219 N.a 461. 
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nation at a particular time, it terminates at that 
time without any notice.^^ 

b. Group losuraiice 

A group policy, which l« somewhat similar to term 
insurance, becomes effective as provided for in the con- 
tract and lapses according to its terms, usually when 
employment terminates or at some fixed time thereafter. 
Provisions for converted Insurance or a grace period for 
the payment of premiums do not, as a general rule, au¬ 
tomatically extend the Insurance after employment termi¬ 
nates. Under some policies temporary layoffs do not af- 
feet the Insurance. 

A group life policy covering employees for one 
year and providing for renewal by the employer 
with the right reserved to insurer to decline to re¬ 
new on certain conditions creates a conditional but 
indeterminate contract of insurance for life,75 and, 
on the premiums being paid, insurer cannot abridge, 
impair, or curtail the nature, character, or extent 
of the protection afforded or exclude any employee 
included in the pa)nnent of the renewal premium.*^® 
The nature of the contract is similar to, if not 


identical with, what is known as term insurance, 
although a policy of group insurance under which 
the insurance is in force as long as premiums are 
paid is not term insurance even though it gives in¬ 
surer the right to refuse to renew the policy imder 
certain conditions on its anniversary date.78 

Where the group policy requires the employee to 
be actually at work on its effective date, the insur¬ 
ance becomes effective only if his health permits 
him to be actually at work on tlie specified date.79 
Provisions requiring the employee to be insured®^ 
or continuously employed®^ for a stated time be¬ 
fore being entitled to certain benefits under the 
policy will be given effect. The rule requiring a 
construction most favorable to insured in case of 
ambiguity in the policy does not apply where the 
policy is not ambiguous.®® 

A group policy lapses according to its terms,®® 
as where it provides for its expiration at the end 
of a term,®^ or where it provides that the insur- 


74- WaalL—^Perkins v. Associated 
Indemnity Corporation, 63 F.2d 
499, 189 Wash. 8. 

75- Pa.—Johnson v. Metropolitan 
Life Ins. Co.. 184 S.E. 392. 62 Ga. 
App. 759. 

Construction of life insurance con¬ 
tract generally as to commence¬ 
ment and duration see Infra S S8S. 
76. Ga.—Johnson v. Metropolitan 
Life Ins. Co., supra. 

77- Ga.—Johnson v. Metropolitan 
Life Ins. Co., supra. 

“Term insurance** defined see supra § 
27. 

7& Wash.—^Franklin v. Northern 
Life Ins. Co., 104 P.2d 310, 4 Wash. 
2d 541. 

79. Cal.—^Boyer v. Travelers Ins. 

Co., 61 P.2d 926, 7 Cal.2d 616. 

N.J.—^Arment v. Metropolitan Life 
Ins. Co.. 149 A. 35, 8 N.J.Misc. 100. 

BOn Ga.—^^tna Life Ins. Co. v. Pad¬ 
gett, 176 S.S. 702. 49 Ga.App. 666. 
UTaw employee 

Employee not employed when 
group insurance was issued was held 
a “new employee,** reaulring six 
months* service before being cover¬ 
ed, and such employee incapacitated 
after five months* service, but receiv¬ 
ing wages subseQuently. was not 
within policy.—Arment v. Metropoli¬ 
tan Life Ina Co.. 149 A. 36. 8 N.J. 
Misc. 100. 

Effeotlve date of disability olanse 
Disability clause of group life pol¬ 
icy which did not become effective 
until June 1, 1932, held not to cover 
disability occurring May 15-20, 1932. 
notwithstanding provision in applica¬ 
tion that applicant not disabled on 
April 21, 1932, when application was 


made, was eligible for policy without 
evidence of insurability.—Stephenson 
V. North American Life Ins. Co,. 94 
S.W.2d 937, 280 Mo.App. 660. 

81. Wis.—Gamsky v. Metropolitan 

Life Ins. Co., 287 N.W. 781, 282 

Wis. 474, 124 A.L.R. 1489. 
Temporary layoff 

The words ''continuously em¬ 
ployed** in group life policy provid¬ 
ing total and perxnanent disability 
benefits for insured employee who 
has been continuously employed by 
employer for two years prior to date 
of disability, mean that employment 
has not been terminated or inter¬ 
rupted during two-year period and 
that a temporary lay-off will not of 
itself so interrupt or. terminate.— 
Gamsky v. Metropolitan Life Ins. 
Co., supra. 

Date of disability 

It may reasonably be argued that 
the period of continuous employment 
required under group life policy pro¬ 
viding total and permanent disabil¬ 
ity benefits for insured employee 
who has been continuously employed 
by employer for two years prior to 
date of disability, need not date 
back from the date of the disability. 
—Gamsky v. Metropolitan Life Ins, j 
Co., supra. | 

Estoppel 

Supposition of employee that In¬ 
surance under group life policy was 
canceled by temporary lay-off did not 
estop employee, who went back to 
work and became totally disabled 
about three months after obtaining 
new policy, from asserting that he 
had been continuously employed by 
employer for two full years prior to 
date of disability, so as to be enti- 
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tied to total and permanent disabil¬ 
ity benefits under group policy pro¬ 
viding such benefits for insured em¬ 
ployee who has been continuously 
employed by employer for two years 
prior to date of disability.—Gamsky 
V. Metropolitan Life Ins. Co., supra. 

88. Ky.—^Equitable Life Assur. Soc. 
of U. S. V. Yates. 166 S.W.2d 128, 
288 Ky. 809. 

83. U.S.—^Metropolitan Life Ins. Co. 
V. Qullty. aC.A.111., 92 P.2d 829— 
Bradley v. Prudential Ins. Co. of 
America, C.C.A.CaL, 70 P.2d 988. 
Mass.—Colter v. Travelers' Ins. Co., 
170 N.E. 407, 270 Mass. 424. 

Mich.—^Hawthorne v. Metropolitan 
Life Ins. Co., 280 N.W. 777, 286 
Mich. 329. 

Mo.—Williams v. .ffltna Life Ins. Co. 
of Hartford, Conn., App.. 154 S.W. 
2d 426. 

Tex.—^Lewis v. Connecticut General 
Life Ins. Co., Clv.App.. 94 S.W.2d 
499, error refused. 

84k N.J.—Venditto v. Spratt's Pat¬ 
ent (America), 174 A. 697, 118 N.* 
J.Law 357. 

S.C.—Hilton V. Travelers Ins. Co., 
196 S.E. 629, 186 S.C. 865—Thomp¬ 
son V. Pacific Mills, 139 S.B. 619, 
141 S.C. 808, 55 A.L.R. 1237. 

Bight of exoployer to pezmlt explra- 

tiOXL 

In absence of agreement to renew, 
employer taking out group life pol¬ 
icy, renewable from year to year, 
had right to permit policy to expire 
as to employee whom it considered 
to be no longer employed, even 
though premium was payable in part 
from contributions of employee,— 
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ance shall cease on the employee’s ceasing to follow 
a specified occupation,8B or on termination of the 
employment,*® or a stated number of days after 
termination of employment,*'^ or within that time 
if insured selects an individual policy.*® Under 
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terminate the insurance if the cause of the termi¬ 
nation of employment is permanent and total disa¬ 
bility of the employee.** Until the policy lapses ac- 
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Venditto v. Spratt's Patent (Ameri¬ 
ca), 174 A. 697, 113 N.J.Law 867. 

8S. Pa.—Green v. Equitable Life 
Assur. Soc., Com.Pl., 89 Pittsb.Liee:. 

J. 205. 

What constltatea ceasing to follow 
oooxipatioiL 

Under policy providing that it 
shall terminate on Insured’s ceasing 
to follow occupation specified, an em¬ 
ployee does not cease to be protected 
the moment he ceases to follow the 
identical task which he was follow¬ 
ing when he became Insured. Thus, 
under policy providing that insur¬ 
ance shall cease when employee 
ceases to follow occupation of ’’iron 
and steel manufacturing.” the quoted 
words are broad enough to cover 
anything that contributes to the 
manufacture of iron and steel, and 
an employee who ceases to follow 
his task because of Illness and leaves 
of absence does not thereby forfeit 
his status as an employee. The 
terms ”the expiration of a leave of 
absence” and ”termiziation of em¬ 
ployment” are not equivalent since 
the status of an employee does not 
change at expiration of leave of ab¬ 
sence even though he does not re¬ 
turn 'to work.—Grove v. Equitable 
Life Assur. Soc. of U. S.. 9 A.2d 723. 
386 Pa. 519. 

XTotioe 

Under group life policy which pro¬ 
vided that policy was terminated on 
insured ceasing to follow occupa¬ 
tion, employer, if it Intended to 
terminate insured’s employment on 
the expiration of a leave of absence 
granted to him. should have given 
him due notice of that fact.—Grove 
V. Equitable Life Assur. Soc. of U. 
S., supra. 

86; U.S.T-Bradley v, Prudentla'rins. 
Co. of America. C.C.A.Cal.. 70 F.2d 
988. 

Ala.—^Equitable Life Assur. Soc. v. 
Garrett. 148 So. 338, 25 Ala.App. 
446. 

Ill.—^Baker v. Prudential Ins. Co. of 
America, 14 N.E.2d 303. 294 Ill. 
App. 618—^Lynch v. Central States 
Life Ins. Co., 281 ni.App. 611— 
Hamson v. Travelers’ Ins. Co., 
Hartford, Conn., 274 IlLApp. 80. 
Ky.—^Ardery v. Union Underwear Co., 
169 S.W.2d 45. 293 Ky. 439—Equi¬ 
table Life Assur. Soc. of U. S. v. 
Tates, 166 S.W.2d 128, 288 Ky. 809. 
La.—Peyton v. Metropolitan Life Ins. 
Co., App.. 148 So. 721. followed In 
Peyton v. Morgan’s Louisiana & 
T. B. 4b S. S. Co.. 148 So. 724. 


Mass.—^English v. Metropolitan Life 
Ins. Co.. 16 N.E.2d 804, 300 Mass. 
4S2—Colter v. Travelers’ Ins. Co., 
170 N.E. 407, 270 Mass. 424—Bee- 
cey V. Travelers’ Ins. Co., 166 N.E. 
571, 267 Mass. 185—Kowalski v. 
iEtna Life Ins. Co., 166 N.E. 476, 
266 Mass. 255, 63 A.L.R. 1080. 
Mich.—Murphy v. Chrysler Corpora¬ 
tion. 11 N.W.2d 261. 306 Mich. 610 
—^England v. .^tna Life Ins. Co., 
280 N.W. 771, 286 Mich. 302. 

Mo.—Cos telle v. Metropolitan Life 
Ins. Co., App., 164 S.W.2d 76— 
Williams v. Sun Life Assur. Co. 
of Canada, 148 S.W.2d 112, 236 
Mo.App. 741—Pegues v. Equitable 
Life Assur. Soc. of U. S.. App., 57 
S.W.2d 705—Bouglas v. Metropoli¬ 
tan Life Ins. Oo.t App.. 297 S.W. | 
87. 

N.H.—Duval V. Metropolitan Life 
Ins. Co., 136 A. 400. 82 N.H. 648, 60 
A.L.R. 1276. 

N.T.—Slmsakl v. Equitable Life As¬ 
sur. Soc. of U. S.. 277 N.Y.S. 424. 
154 Misc. 538. 

Pa.—^Koroly v. Metropolitan Life Ins. 

Co.. Com.Pl.. 91 Pittsb.Leg.J. 48. 
Tenn.—Shane v. Equitable Life As¬ 
sur. Soc. of U. S., 118 S.W.2d 670, 
22 Tenn.App. 85—American Nat. 
Ins. Co. V. Jackson, 12 Tenn.App. 
306. 

Va.—Metropolitan Life Ins. Co. v. 
Hawkins. 168 S.E. 877, 156 Va. 
720. 

Ordinary and reallstlo oorurtmotioiL 
Provision of group life policy as 
to termination of Insurance coverage 
on termination of employment must 
be given an ordinary and realistic 
construction or such as is under¬ 
stood in Its ordinary and popular 
sense. 

III.—Sturmer v. Travelers Ins. Co., 
279 IlLApp. 607. 

Ky.—Edwards v. Equitable Life As¬ 
sur. Soc. of U. S.. 177 S.W.2d 574, 
296 Ky. 448. 

FrovlsloiL lieid not to amotmt to for¬ 
feiture 

Ark.—Metropolitan Life Ins. Co. v. 
Thompson. 160 S.W.2d 852, 203 
Ark. 1108. 

FrovlsioiL lor extended term oon- 
■tmed 

Minn.—Geisenhofl v. John Hancock 
Mut. Life Ins. Co., 296 N.W. 4. 209 
Minn. 223. 

Cancellation by employer hdld unneo- 
eseary 

N.T.—C!hrosnlak v. Metropolitan Life 
Ins. Co., 201 N.Y.S. 211. 121 Misc. 
453, affirmed 204 N.Y.S. 898, 209 
App.Div. 846. 
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Held not employee within ooveiage 
of policy 

(1) A former employee whose em¬ 
ployment terminated several weeks 
before being killed in an accident 
having no connection with employ¬ 
ment. even though he had received a 
pass to return to work on the after¬ 
noon of day he was killed.—^Klym v. 
^tna Life Ins. Co. of Hartford, 
Conn., 9 N.W.2d 693. 306 Mich. B08. 

(2) Employee, who became totally 
incapacitated through Insanity, who 
received clearance slip on falling to 
report for work.—^Pan-American Life 
Ins. Co. V. Welch, Tex.Clv.App., 74 S. 
W.2d 408, error dismissed. 

(3) One who was discharged as 
manager of store on May 31. but 
worked as checker on June 4 and 11, 
and was promised future employ¬ 
ment.—^^tna Life Ins. Co. v. CJar- 
roll, 66 S.W.2d 25. 188 Ark. 154. 

(4) Employee convicted of offense 
and sentenced to work on county 
road for six months.—^Pearson v. 
Equitable Life Assur. Soc. of U. S.. 
194 S.E. 661, 212 N.C. 731. 

(6) Employee temporarily dis¬ 
charged. where policy did not differ¬ 
entiate between temporary and per¬ 
manent discharge.—Thull v. Equita¬ 
ble Life Assur. Soa. 178 N.E. 860. 
40 Ohio App. 486. 

Effect of ooxtract betweexL employer 
and tmioxL 

Where group policy by its terms 
ended when insured’s employment 
with employer ended, provision in 
contract between union of which In¬ 
sured was a member and employer 
that an employee’s service shall be 
continuous unless broken by twelve 
consecutive months of unemploy¬ 
ment, did not continue group policy 
in force after Insured’s employment 
was terminated.—Szymanskl v. John 
Hancock MuL Life Ins. Co., 8 N.W.2d 
146. 804 Mich. 483, 145 A.L.R. 947. 

87. U.S.—^Metropolitan Life Ins. Co. 
V. Quilty. C.C.A.I11., 92 P.2d 829. 

Mich.—^Hawthorne v. Metropolitan 
Life Ins. Co., 280 N.W. 777. 285 
Mich. 829. 

S.C.—Powell V. Equitable Life Assur. 
Soc. of U. S.. 174 S.B. 649, 173 S. 
C. 60. 

88. U.S.—Shanks v. Travelers* Ins. 
Co.. D.aOkL, 25 P.Supp. 740. 

89. OkL—.ffltna Life Ins. Co. v. 
Wilson, 123 P.2d 656. 190 Okl. 368. 

Disability sot known to be total 
1 Giving of notice to insurer by em- 
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cording to its terms, it remains in force.®o Neither 
the employer^i nor the insurer^^ ig under a duty to 
notify the employee that his insurance terminates 
when his emplojrment terminates where the cer¬ 
tificate issued to the employee shows that fact. 

The word “employment” within such policies re¬ 
fers to a status rather than to a contractual rela¬ 
tionship, and “termination of employment” means 
termination of which the employee had knowledge, 
and not cessation of active employment or termina¬ 


tion of a contract of employment,®^ being a com¬ 
plete severance of the relationship of employer and 
employee by positive act on the part of either or 
both.®5 It has been held, however, that in the ab¬ 
sence of express provision therefor the employer 
can terminate the employment, and so terminate the 
policy, without bringing that fact to the attention 
of the employee;®® and no notice need be given to 
an employee who discontinues his status as such by 
his own act.®7 The fact that the employer report¬ 
ed to the insurance company the termination of the 


ployer of termination of employment 
of employee did not cancel, as to 
employee, grroup life policy, contain¬ 
ing permanent total disability bene¬ 
fits, where cause of termination of 
employment was total disability of 
employee and policy by Its terms 
was to continue In case of total dis¬ 
ability, even though at time of ter¬ 
mination of employment disability 
was not known to be total.—Craten 
V. iEtna Life Ins. Co. of Hartford, 
Conn., 173 So. 306, 186 La. 757, trans¬ 
ferred, see, App., 167 So. 866. 

90. TJ.S.—Shanks v. Travelers* Ins. 
Co., D.aOkl., 25 F.Supp. 740. 

Ala.—Shears v. All States Life Ins. 

Co., 5 So.2d 808, 242 Ala. 249. 
Conn.—^Bmerlck v. Connecticut Gen¬ 
eral Life Ins. Co., 179 A. 836, 120 
Conn. 60, 105 A.L.R. 413. 

Ill.—^KolodzleJ v. Metropolitan Life 
Ins. Co., 30 N.E.2d 916, 307 Ill. 
App. 667—^Hamson v. Travelers* 
Ins. Co., Hartford, Conn., 274 IlL 
App. 80. 

—Ambrose v, Metropolltcui Life 
Ins. Co., 10 A.2d 479, 18 N.J.Mlsc. 
42. 

Tempoxazy oessation of servloea 
The mere facts that employee was 
out of corporate employer's service 
for short time because of Illness and 
subseauently began working for 
smaller salary In different depart¬ 
ment of corporation than before did 
not as matter of law destroy contin¬ 
uity of his employment or his eligi¬ 
bility for insurance under employees* 
arroup. policies.—^Voris v. iBtna Life 
Ins. Co. of Hartford, Conn., D.C.Okl., 
26 F.Supp. 722, cause remanded, C.C. 
A., ^tna Life Ins. Co. v. Voris, 106 
F.2d 1014. 

91. Ky.—Equitable Life Assur. Soc. 
of U. S. V. Tates, 166 S.W.2d 128, 
288 Ky. 309. 

Mass.—Beecey v. Travelers* Ins. Co., 
166 N.B. 671, 267 Mass. 185, 

Ohio.—Thull V. Equitable Life Assur. 
Soc., 178 N.B. 860, 40 Ohio App. 
486. 

92. Ohio.—Thull V. Equitable Life 
Assur. Soc., supra. 

93. Ala.—Shears v. All States Life 
Ins. Co., 5 So.2d 808, 242 Ala. 249. 

Conn.—^Emerick v. Connecticut Qen- 
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eral Life Ins. Co., 179 A. 336, 120 
Conn. 60, 106 A.L.R. 413. 

Ind.—John Hancock Mut. Life Ins. 
Co. V. Pappageorgu, 24 N.E.2d 428, 
107 Ind.App. 827. 

Ky.—Edwards v. Equitable Life As¬ 
sur. Soc. of U. S., 177 S.W.2d 674, 
296 Ky. 448. 

N'J*—^Ambrose v. Metropolitan Life 
Ins. Co., 10 A.2d 479, 18 N.J.Mlsc. 
42. 

N.C.—^Pearson v. Equitable Life As¬ 
sur. Soc. of U. S., 194 S.B. 661, 212 
N.C. 781. 

94, AUl—S hears v. All States Life 
Ins. Co., 6 So.2d 808, 242 Ala. 249. 
Conn.—^Emerlck v. Connecticut Gen¬ 
eral Life Ins. Co., 179 A. 336, 120 
Conn. 60, 105 A.L.R. 418. 

Me.—Leavens v. Metropolitan Life 
Ins. Co., 197 A. 809, 186 Me. 366. 
Minn.—Geisenhoff v. John Hancock 
Mut Life Ina Co., 296 N.W. 4, 
209 Minn. 223. 

N.J.—^Ambrose v. Metropolitan Life 
Ins. Co., 10 A.2d 479, 18 N.J.Misc. 
42. 

N.C.—Pearson v. Equitable Life As¬ 
sur. Soc. of U. S., 194 S.B. 661, 
212 N.C. 731. 

Pa.—Ozanlch v. Metropolitan Life 
Ins. Co., 180 A. 676, 119 Pa.Super. 
62, refusing reargument and sup¬ 
plementing 180 A. 67, 119 Pa.Super. 
62. 

Absenoe firom work 

(1) Absence from work because of 
disability caused by illness, where 
employee was not discharged, did not 
constitute "termination of employ¬ 
ment” within policy. 

Ark.—^Metropolitan Life Ins. Co. v. 

Pope, 97 S.W.2d 916, 193 Ark. 139. 
Ky.—Carter v. ^ffltna Life Ins. Co. 
of Hartford, Conn,, 114 S.W.2d 496, 
272 Ky. 392. 

Mass.—Shea v. .ffiltna Life Ins. Co., 
198 N.E. 909, 292 Mass. 576. 

(2) So employee carried on pay 
roll, although not actually employed 
at time of death is within coverage 
of grroup policy.—^Thompson v. Pa¬ 
cific Mills, 139 S.B. 619, 141 S.C. 803, 
65 A.L.R. 1287. 

(3) Absence of employee from 
work for more than ten days because 
of his disability known to employer 
did not terminate gncoup policy con- 
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taining cancellation clause after ten 
days of unexplained absence of em¬ 
ployee from work.—^^tna Life Ins. 
Co. of Hartford, Conn., v. Castle, 67 
S.W.2d 17, 262 Ky. 228. 

(4) Where employee left place of 
work with intention of taking his 
life without delay or as soon as his 
purpose could be effected, which he 
did, he was covered by policy pro¬ 
viding that insurance automatically 
ceased immediately upon termination 
of employment.—^Edwards v. Equita¬ 
ble Life Assur. Soc. of U. S., 177 S. 
W.2d 674, 296 Ky. 448. 

Strike 

(1) A strike does not terminate re¬ 
lationship of employer and employee 
within meaning of provisions of em¬ 
ployees* group life insurance policy 
according to one view.—^Degnan v. 
Metropolitan Life Ins. Co., 34 N.T.S. 
2d 238, 178 Misc. 312. 

(2) But there is also authority to 
the contrary.—Roehrlg v. Missouri 
State Life Ins. Co., 261 IlLApp. 484. 

(3) Also it has been held that 
a strike terminates the relationship 
within the meaning of a policy using 
the words ‘‘active employment.”— 
Chrosnlak v. Metropolitan Life Ins. 
Co., 201 N.T.S. 211, 121 Misc. 463, 
affirmed 204 N.T.S. 898, 209 App.Dlv. 
846. 

95. Ky.—^Edwards v. Equitable Life 
Assur. Soc. of U. S., 177 S.W.2d 
574, 296 Ky. 448. 

Mich.—Peters v. .SJtna Life Ins. Co. 
of Hartford, Conn., 273 N.W. 307, 
279 Mich. 663. 

Ballroad Buperintendent’s letter to 
employee held to terminate em¬ 
ployment 

Wash.—Greeley v. Mtna, Life Ins. 
Co., 274 P. 106. 150 Wash. 611. 

96. Mass.—Colter v. Travelers* Ins. 
Co., 170 N.E. 407, 270 Mass. 424. 

Mich.—Trimble v. Metropolitan Life 
Ins. Co., 9 N.W.2d 49, 306 Mich. 
172—Szymanski v. John Hancock 
Mut. Life Ina Co., 8 N.W.2d 146, 
304 Mich. 483, 146 A.L.R. 947— 
Klat V. Chrysler Corporation, 280 
N.W. 747, 286 Mich. 241. 

97. N.C.—^Pearson v. Equitable Life 
Assur. Soc. of U. S., 194 aE. 661, 
212 N.C. 781, 
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cording to its terms, it remains in force.®® Neither 
the employer®! nor the insurer®® is under a duty to 
notify the employee that his insurance terminates 
when his employment terminates where the cer¬ 
tificate issued to the employee shows that fact. 

The word “employment” within such policies re¬ 
fers to a status rather than to a contractual rela¬ 
tionship,®® and “termination of employment” means 
termination of which the employee had knowledge, 
and not cessation of active employment or termina¬ 


tion of a contract of emplo 3 mient,®^ being a com¬ 
plete severance of the relationship of employer and 
employee by positive act on the part of either or 
both.®® It has been held, however, that in the ab¬ 
sence of express provision therefor the employer 
can terminate the employment, and so terminate the 
policy, without bringing that fact to the attention 
of the employee;®® and no notice need be given to 
an employee who discontinues his status as such by 
his ovm act.®7 The fact that the employer report¬ 
ed to the insurance company the termination of the 


ployer of termination of employment 
of employee did not cancel, as to 
employee, group life policy, contain¬ 
ing permanent total disability bene¬ 
fits, where cause of termination of 
employment was total disability of 
employee and policy by Its terms 
was to continue in case of total dis¬ 
ability, even though at time of ter¬ 
mination of employment disability 
W8U3 not known to be total.—Craten 
V. .^tna Life Ins. Co. of Hartford, 
Conn., 173 So. 806, 186 La. 757, trans¬ 
ferred, see, App., 167 So. 866. 

80. U.S.—Shanks v. Travelers’ Ins. 

Co., D.COkL, 26 F.Supp. 740. 

Ala.—Shears v. All States Life Ins. 

Co., 6 So.2d 808, 242 Ala. 249. 

Conn.—^Bmerick v. Connecticut Gen¬ 
eral Life Ins. Co.. 179 A. 335, 120 
Conn. 60. 106 A.L.R. 418. 

Ill.—^KolodzieJ V. Metropolitan Life 
Ins. Co., 30 N.H.2d 916, 307 Ill. 
App. 667—^Hamson v. Travelers’ 
Ins. Co., Hartford. Conn., 274 IIL 
App. 80. 

N.J.—^Ambrose v. Metropolitaji Life 
Ins. Co., 10 A.2d 479, 18 N.J.Misc. 
42. 

Temporary oessatlon of servloes 
The mere facts that employee was 
out of corporate employer's service 
for short time because of illness and 
subsequently began working for 
smaller salary In different depart¬ 
ment of corporation than before did 
not as matter of law destroy contin¬ 
uity of his employment or his eligi¬ 
bility for insurance under employees' 
group, policies.—^Vorls v. ^tna Life 
Ins. Co. of Hartford, Conn., D.C.Okl., 
26 F.Supp. 722, cause remanded, C.C. 
A. Mina. Life Ins. Co. v. Voris, 106 | 
F.2d 1014. 

91. Ky.—^Equitable Life Assur. Soc. 
of U. S. V. Tates, 166 S.W.2d 128, 
288 Ky. 809. 

Mass.—^Beecey v. Travelers' Ins. Co., 
166 N.E. 571, 267 Mass. 136. 

Ohio.—Thull V. Equitable Life Assur. 
Soc., 178 N.B. 850, 40 Ohio App. 
486. 

92. Ohio.—Thull v. Equitable Life 
Assur. Soc., supra. 

93. Ala.—Shears v. All States Life 
Ins. Co.. 6 So.2d 808, 242 Ala. 249. 

Conn.—^Emerlck v. Connecticut Gen- 
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eral Life Ins. Co., 179 A 335, 120 
Conn. 60. 105 A.L.R. 413. 

Ind.—John Hancock Mut. Life Ins. 
Go. V. Pappageorgu, 24 N.B.2d 428, 
107 Ind.App. 327. 

Ky.—^Edwards v. Equitable Life As¬ 
sur. Soc. of U. S., 177 S.W.2d 674, 
296 Ky. 448. 

N.J.—^Ambrose v. Metropolitan Life 
Ina Co.. 10 A.2d 479, 18 N.J.Misc. 
42. 

N.C.—^Pearson v. Equitable Life As¬ 
sur. Soc. of U. S.. 194 S.E. 661. 212 
N.C. 731. 

94. Ala.—Shears v. All States Life 
Ins. Co.. 6 So.2d SOS. 242 Ala. 249. 
Conn.—^Emerick v. Connecticut Gen¬ 
eral Life Ins. Co.. 179 A 336. 120 
Conn. 60, 106 AL.R. 418. 

Me.—Leavens v. Metropolitan Life 
Ins. Co., 197 A 309, 135 Me. 365. 
Minn.—GelsenhofE v. John Hancock 
Mut Life Ina Co., 296 N.W. 4. 
209 Minn. 223. 

N.J.—^Ambrose v. Metropolitan Life 
Ins. Co.. 10 A.2d 479. 18 N.J.Misc. 
42. 

N.C.—Pearson v. Equitable Life As¬ 
sur. Soc. of U. S., 194 S.E. 661. 
212 N.C. 731. 

Pa.—Ozanich v. Metropolitan Life 
Ins. Co., 180 A 576. 119 Pa.Super. 
52, refusing reargument and sup¬ 
plementing 180 A 67, 119 Pa.Super. 
52. 

Absenne from work 

(1) Absence from work because of 
disability caused by illness, where 
employee was not discharged, did not 
constitute "termination of employ¬ 
ment" within policy. 

Ark.—^Metropolitan Life Ins. Co. v. 

Pope, 97 S.W.2d 916. 198 Ark, 139. 
Ky.—Carter v. .®tna Life Ins. Co. 
of Hartford, Conn., 114 S.W.2d 496. 
272 Ky. 392. 

Mass.—Shea v. .^tna Life Ins. Co., 
198 N.E. 909, 292 Mass. 675. 

(2) So employee carried on pay 
roll, although not actually employed 
at time of death is within coverage 
of group policy.—^Thompson v. Pa¬ 
cific Mills, 139 S.E. 619, 141 S.C. 803, 
66 AL.R. 1237. 

(8) Absence of employee from 
work for more than ten days because 
of his disability known to employer 
did not terminate group policy con- 
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tainlng cancellation clause after ten 
days of unexplained absence of em¬ 
ployee from work.—^^tna Life Ins. 
Co. of Hartford, Conn., v, Castle, 67 
S.W.2d 17, 252 Ky. 228. 

(4) Where employee left place of 
work with Intention of taking his 
life without delay or as soon as his 
purpose could be effected, which he 
did, he was covered by policy pro¬ 
viding that insurance automatically 
ceased immediately upon termlnatidn 
of employment.—^Edwards v. Equita¬ 
ble Life Assur. Soc. of U. S.. 177 S. 
W.2d 574, 296 Ky. 448. 

Strike 

(DA strike does not terminate re¬ 
lationship of employer and employee 
within meaning of provisions of em¬ 
ployees’ group life Insurance policy 
according to one view.—^Degnan v. 
Metropolitan Life Ins. Co.. 34 N.Y.S. 
2d 238. 178 Misc. 312. 

(2) But there is also authority to 
the contrary.—Roehrlg v. Missouri 
State Life Ins. Co., 251 Ill.App. 434. 

(8) Also it has been held that 
a strike terminates the relationship 
within the meaning of a policy using 
the words "active employment.”— 
Chrosniak v. Metropolitan Life Ins. 
Co.. 201 N.Y.S. 211. 121 Misc. 463, 
aflarmed 204 N.Y.S. 898, 209 App.Dlv. 
846. 

95. Ky.—^Edwards v. Equitable Life 
Assur. Soc. of U. S.. 177 S.W.2d 
574, 296 Ky. 448. 

Mich.—^Peters v. .ffltna Life Ins. Co. 
of Hartford, Conn,. 273 N.W. 307, 
279 Mich. 663. 

Ballroad supeziatendeiLt’s letter to 
employee held to terminate em¬ 
ployment 

Wash.—Greeley v. i®tna Life Ins. 
Co., 274 P. 106, 160 Wash. 611. 

96. Mass.—Colter v. Travelers’ Ins. 
Co., 170 N.B. 407, 270 Mass. 424. 

Mich.—Trimble v. Metropolitan Life 
Ins. Co., 9 N.W.2d 49, 306 Mich. 
172—Szymanskl v. John Hancock 
Mut. Life Ins. Co.. 8 N.W.2d 146. 
804 Mich. 483. 146 AL.R. 947— 
Klat V. Chrysler Corporation. 280 
N.W. 747, 285 Mich. 241. 

97. N.C.—^Pearson v. Equitable Life 
Assur. Soc. of U. S., 194 S.E. 661, 
212 N.C. 781. 
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employment as of a certain date is not necessarily 
binding on the employee. 

It has generally been held that a provision for a 
converted policy if the employee applies therefor 
within a stated time after termination of his insur¬ 
ance under the group policy does not automatically 
extend the latter insurance for the stated period aft¬ 
er termination of his employment,but there is 
also authority to the contrary.^ A provision for a 
specified period of gfrace for payment of premiums, 
although protecting an employee who dies while 
employed and before expiration of the period,^ does 


not apply to or protect one whose employment has 
terminated and who dies within the specified time 
thereafter, where the policy provides that the in¬ 
surance shall cease on the termination of the em¬ 
ployment and a provision of a term policy for a 
grace period does not provide coverage after ex¬ 
piration of the term.^ 

Some policies make provision for what shall be 
done in case of layofif; and such provisions con¬ 
trol with respect to whether the policy continues in 
force during such layoff,^ but have no application if 


98. Mo.—^Douglas V. Metropolitan 
Life Ins. Co., App., 297 S.W. 87. 

Tenn.—^American Nat. Ins. Co. v. 
Jackson, 12 Tenn.App. 306. 

99. U.S.—^^tna Life Ins. Co. v. 
Catchings. C.C.A.Tex., 76 F.2d 628. 

Ark.—.®tna Life Ins. Co. v. Carroll, 
65 S.W.2d 25, 188 Ark. 154. 

Ga.—Cutledge v. .ffltna Life Ins. Co., 

186 S.E. 208. S3 Ga.App. 473. 

Ky.—^Equitable Life Asaur. Soc. of 
U. S. V. Yates. 166 S.W.2d 128, 288 
Ky. 309. 

Mass.—^English t. Metropolitan Life 
Ins. Co.. 15 N.E.2d 804, 300 Mass. 
482. 

Mich.—Szymanski v. John Hancock 
Mut. Life Ina Co., 8 N.W.2d 146, 
304 Mich. 483, 145 A.L.H. 947. 

N.J.—^Vendltto v. Spratt*s Patent 
(America), 174 A. 697, 113 N.J.Law 
357. 

N.T.—^Fearon v. Metropolitan Life 
Ins. Co., 246 N.Y.S. 701, 138 Mlsc. 
710. 

N.C.—Pearson v. Equitable Life As- 
sur. Soc. of U. S., 194 S.E. 661, 212 
N.C. 731. 

Ohio.—Young -v. General American 
Life Ins. Co.. APP.* 41 N.E.2d 895 
—Thull V. Equitable Life Assur. 
Soc., 178 N.E. 850, 40 Ohio App. 
486. 

Tex.—^Lewls v. Connecticut General 
Life Ins. Co., Clv.App., 94 S.W.2d 
499, error refused—Schooley v. 
Metropolitan Life Ins. Co., Civ. 
App.; 77 S.W.2d 886. 

1. Okl.—Equitable Life Assur. Soc. 
of U. S. V. Hoover. 101 P.3d 632. 

187 Okh 134. 

2. Pa.—Ozanich v. Metropolitan 
Life Ins. Ca. 180 A. 576. 119 Pa. 
Super. 52, refusing reargument and 
supplementing 180 A. 67, 119 Pa. 
Super. 52. 

3. Ark.—^^na Life Ins. Co. v. Car- 
roll. 66 S.W.2d 26. 188 Ark. 164. 

IlL—Baker v. Prudential Ina Co. of 
America, 279 IlLApp. 6. 

N.J.—Venditto v. Spratt*s Patent 
(America), 174 A 697. 113 N.J.Law 
367. 

Pa—Ozanich v. Metropolitan Life 
ins. Co., 180 A 676, 119 PaSuper. 
62, refusing reargument and sup¬ 


plementing 180 A. 67. 119 PaSuper. 
62. 

Tex.—^Lewis v. Connecticut General 
Life Ins. Co.. Clv.App., 94 S.W.2d 
499, error refused—Schooley v. 
Metropolitan Life Ins. Co., Civ. 
App., 77 S.W.2d 886. 

4. Ill.—Rocca v. Metropolitan Life 
Ins. Co., 13 N.B.2d 109, 293 Ill. 
App. 634. 

6. Ill.—^Kolodziej v. Metropolitan 
Life Ins. Co.. 30 N.B.2d 916, 307 
IlLApp. 667. 

Mich.—^Peters v. .ffltna Life Ins. Co. 
of Hartford, Conn., 273 N.W. 807, 
279 Mich. 663. 

apartloular provisloiui construed 

(1) Under provision that tempo¬ 
rary layoffs do not constitute ter¬ 
mination of employment for purpose 
of policy, policy coverage was not 
limited so as to cover employees 
only when they were actually work¬ 
ing from day to day.—John Hancock 
Mut. Life Ins. Co. v. Pappageorgu, 
24 N.B.2d 428, 107 Ind.App. 327. 

(2) Provision of a group life pol¬ 
icy Issued to employees that tempo¬ 
rary layoffs should not be considered 
as termination of employment for 
purpose of Insurance unless em¬ 
ployer shall so elect means that a 
temporary layoff of an Insured em¬ 
ployee does not terminate employer 
and employee relationship for pur¬ 
pose of insurance unless employer 
elects to consider it a termination of 
such relation for such purpose: and 
if mailing of a notice of termination 
to a lald-off employee constituted an 
election by employer to consider lay¬ 
off as a termination of employment, 
insurer could not escape liability 
on policy because of such election 
unless knowledge of such election 
was brought home to employee.— 
John Hancock Mut. Life Ins. Co. v. 
Pappageorgu, supra.* 

(3) Under policy providing that 
Insurance of employee shall auto¬ 
matically cease on termination of 
employment, except that employer 
may elect that all temporarily lald- 
off employees shall be considered to 
be in employment during period of 
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insurance, whether termination of 
employment was permanent or only 
temporary depends on employer's 
intention which should be arrived at 
by all acts of employer.—^Zeigler v. 
Equitable Life Assur. Soc. of U. S., 
269 N.W. 769, 219 Iowa 872. 

(4) A provision that layoff or 
leave of absence should not be con¬ 
sidered termination of employment 
did not contemplate steady and con¬ 
stant service by employees, and em¬ 
ployee might only work one or more 
days in a fortnight and still contin¬ 
ue to be in employ of company.— 
Ambrose v. Metropolitan Life Ins. 
Co., 10 A2d 479, 18 N.J.Misc. 42. 

(6) Where group policy provided 
that insurance should remain in 
force under certain conditions, dur¬ 
ing period of disability . if insured 
was wholly disabled at time of ter¬ 
mination of employment as long as 
disability continued, it was not nec¬ 
essary that termination of employ¬ 
ment result from an alleged disabil¬ 
ity in order to recover under the 
policy, and it was not incumbent on 
plaintiff to prove that decedent was 
absolutely helpless in order to sus¬ 
tain a recovery.—Woodrow v. Trav¬ 
elers Ins. Co.. 1 A2d 447. 121 N.J. 
Law 170. 

(6) But where Insured after leav¬ 
ing employment of employer named 
in group life policy worked five or 
six weeks with reasonable continuity 
at other mills performing same oc¬ 
cupation. Insured was not "wholly 
disabled by bodily Injury or disease" 
from engaging in any occupation 
for wage or profit at time he left 
employment with employer named in 
group policy, within saving clause 
preventing group policy from ter¬ 
minating when Insured’s emplosnnent 
terminated, notwithstanding insured 
was afilicted with a. disease which 
finally proved fatal at time he left 
employment covered by group policy. 
—Gregory v. Travelers Ins. Co.. 26 

S.E.2d 398, 223 N.C. 124. 

Quitting employment to await In^ 
dnotion into army 

Where insured was notified by his 
local draft board that he had been 
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the employee is permanently discharged.® In the 
absence of such provision, it has been held that a 
policy providing that the insurance shall end when 
employment ends does not cover an employee laid 
off for lack of work,^ but a temporary layoff for 
disability sustained while at work® or for lack of 
work® has been held not to deprive the employee of 
the benefits of the policy. 

The time when his status as an employee is to be 
determined is fixed by the death of insured^® or, un¬ 
der some policies, by his total and permanent disa- 
bility,ii and anything done thereafter cannot affect 
that status or terminate the insurance. 


§ 330 

The termination of a group policy terminates also 
the individual certificates of the employees.^® 

§ 330. -Accident Policy 

The time for commencement and duration of the risk 
under a policy of accident inaurance is determined by 
reference to the controlling provisiona of the contract. 

The time at which the risk commences under a 
policy of accident insurance is to be determined by 
reference to the terms of the contract.^^ In the 
absence of stipulation to the contrary, an accident 
insurance policy takes effect from its date,i5 and 
a policy bearing a given date and insuring for the 
future only will not permit a recovery for a loss 
occurring prior to such date.l® 
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selected for military service and vol¬ 
untarily quit his employment to 
await his Induction five days later 
and died the day before he was to 
report to his dfaft board, his ab¬ 
sence from work was not within cov- 
era^re of firroup life policy as a “tem¬ 
porary layoff" within certificate and 
policy provisions.—^Murphy v. Chrys¬ 
ler Corporation, 11 N.W.2d 261, 806 
Mich. 610. 

Ohirntfa of statiis as temporarily lald- 
oir employee 

(1) Under grroup life policy pro¬ 
viding: that layoff or leave of absence 
should not terminate employment, i 
employer could not grant temporary 
leave of absence and later discharge 
employee aa of date on which leave 
of absence commenced.—^Ambrose v. 
Metropolitan Life Ins. Co., 10 A.2d 
479, 18 N.J.Misc. 42. 

(2) Where under group life poli¬ 
cy certificate Insurance ceased auto¬ 
matically thirty-one days after date 
of termination of employment, ex¬ 
cept that If employee was temporari¬ 
ly laid off for not longer than two 
months employment was to be deem¬ 
ed to continue until terminated by 
the employer, Insured's status as a 
temporarily lald-off employee having 
been established, It could not be de¬ 
stroyed or changed to detriment of 
Insured or his beneficiary without 
notice to Insured, regardless of what 
might thereafter have transpired be¬ 
tween employer and Insurer.—Kolod- 
zlej V. Metropolitan Life Ins. Co., 80 
N.B.2d 916, 307 Ill.App. 667. 

Failure of employer to take steps 
to keep policy in force during em¬ 
ployee's lay off was not chargeable 
to Insurer, especially where the em¬ 
ployer was not bound to take such 
steps.—Thull V. Equitable Life As- 
sur. Soc., 178 N.B. 860, 40 Ohio App. 
486. 

6L Mich.—^Hawthorne v. Metropoli¬ 
tan Life Ins. Co., 280 N.W. 777, 

286 Mlch^ 829. 

7. K a n .—^Neely v. Travelers' Ins. 

Co., 42 P.2d 967, 141 Kan. 691. 


Pa.—Glbney v. Equitable Life Assur. 

Soc., 18 Pa.DlBt. & Co. 119. 

8- Ky.—^Prudential Ins. Co. of 

America v. Sweet, 69 S.W.2d 748. 
268 Ky. 648—^tna Life Ins. Co. of 
Hartford, Conn. v. Castle. 67 S.W. 
2d 17, 262 Ky. 228. 

9. Ky.—Prudential Ins. Co. of 

America v. Bridgrman, 76 S.W.2d 
639, 266 Ky. 575. 

10. N.J.—^Ambrose v. Metropolitan 
Life Ins. Co., 10 A.2d 479, 18 N.J. 
Mlsc. 42. 

11. Ala.—^Metropolitan Life Ins. Co. 
V. Brown, 177 So. 178. 27 Ala.App. 
602. 

Ky.—^Prudential Ins. Co. v. Cox, 71 
S.W.2d 31, 264 Ky. 98. 

Pa.—^Turley v. John Hancock Mut. 
Life Ins. Co., 173 A. 168, 315 Pa. 

246. affirming 168 A. 856, 110 Pa. 

Super. 678. 

S.D.—^Hale v. Metropolitan Life Ins. 

Co.. 273 N.W. 667, 65 S.D. 814. 

13. Ky.—Edwards v. Equitable Life 
Assur. Soc. of U. S., 177 S.'W.2d 
674, 296 Ky. 448. 

Pa»—Turley v. John Hancock Mut. 
Life Ins. Co., 178 A. 163, 816 Pa. 

245, affirming 168 A. 366, 110 Pa. 

Super. 678—Ozanlch v. Metropoli¬ 
tan Life Ins. Co., 180 A. 67, 119 
Pa. Super. 62, reargument refused 
and supplemented 180 A, 676, 119 
Pa.Super. 62. 

Impairment or dlvesture of rights of 
beneficiaries see infra S 1174. 
Failure of insured to apply for in^ 
dividual xK>lioy after termination of 
employment as provided by group 
life and health policy does not de¬ 
stroy Insured's rights to benefits for 
disability accruing prior to his dis¬ 
charge.—^Hale V. Metropolitan Life 
Ins. Co.. 278 N,W. 657, 66 S.D. 814. 

13. N.J.—^Maxiottl V. Metropolitan 
Life Ins. Co., 6 A.2d 759, 122 N.J. 
Law 860. 

1<L Ala.—^The Praetorians v. Hicks, 
176 So. 268, 234 Ala. 451. 

Mo.—Petersen v. Metropolitan Life 
Ins. Co., App., 84 S.W.2d 167— 
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Kennedy v. National Accident & 
Health Ins. Co., App., 76 S.W.2d 
748—^Beswlck v. National Casualty 
Co., 226 S.W. 1031, 206 Mo.App. 67 
—^Drucker v. Western Indemnity 
Co. of Dallas, Tex.. 223 S.W. 989, 
204 Mo.App. 516. 

Tex.—Southwestern Casualty Co. v. 
Leach, Clv.App., 98 S.W.2d 1016, 
error refused. 

Vaxianoe between, oontraot and pol¬ 
icy 

An accident policy for two years, 
which was continued for another 
year, was In force when Insured 
died within three years from the 
date of the application, even though 
it purported to be effective from an 
earlier date, the agent having rep¬ 
resented that it would be in force for 
two years from the date of the ap¬ 
plication.—Brady v. Bankers' Casu¬ 
alty Co. of Minneapolis, Minn.. 220 
P. loss, 114 Kan. 865. 

15. N.C.—Rayburn v. Pennsylvania 
Casualty Co.. 50 S.B. 762, 138 N.C. 
379, 107 Am.S.R. 548. 

1 C.J. p 408 note 58. 

Predated policy 

Under application, providing that 
Insurance was not to become effec¬ 
tive until application was accepted 
and policy Issued, accident policy did 
not cover accident occurring between 
date of application to which policy 
was predated and issuance of policy, 
accident being unknown to Insurer.— 
Hansen v. Continental Casualty Co., 
287 P. 894, 166 Wash. 691. 

16. Ark.—^Harris v. Mutual Ben. 
Health & Accident Ass'n, 68 S.W.2d 
976, 187 Ark. 1088. 

G-a.—^Fowler v. Preferred Acc. Ins. 
Co., 28 S.B. 898, 100 Ga. 880—West¬ 
moreland v. Gulf Life Ins. Co., 196 
S.E. 316, 67 Ga.App. 808. 

La.—Treadwell v. Columbia Casu¬ 
alty Co., App., 167 So. 103. 

Mo.—^Banks v. Clover Leaf Casualty 
Co., 288 S.W. 78, 207 Mo.App. 867. 
Tex.—Southwestern Casualty Co. v. 
Leach, Clv.App., 98 S.W.2d 1016, 
error refused, 
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Duration of risk. The duration of the risk is 
such period as is fixed by the contract,and in¬ 
surer is not liable for an accident occurring after 
such time,i8 although the beneficiary may recover 
where injury occurred during the period for which 
premium has been paid even though the death of 
insured took place after such period.^® Where a 
policy contains repugnant clauses as to the period 
covered, it is proper to give effect to the first only.®® 

Where a policy provides for its termination at a 
particular time, it terminates at that time without 
any notice and the mere existence of an unexer¬ 
cised option to extend the policy beyond the period 
specified therein does not operate to extend the in¬ 
surance so as to cover an accident happening be¬ 
tween the expiration of the insurance and the termi¬ 
nation of the option.®® A construction which gives 


insured insurance for a shorter period of time than 
that covered by the premium which he has paid 
should not be adopted,®® although where the con¬ 
tract clearly fixes the date of the termination the 
amount of premium paid will not fix the duration 
of the risk otherwise.®^ 

§ 331. -Fire Policy 

a. Commencement 

b. Duration and termination 

a. Commencement 

Generally the risk commences with the date of a Are 
Insurance policy unless a dlfTerent date Is stipulated. 

As a general rule the risk commences with the 
date of a fire insurance policy®® unless a different 
date is stipulated.®® A statutory provision that the 


17. U.S.—^Lyon v. Mutual Benefit 
Health & Accident Ass'n, Ark., 59 
S.Ct 297, 305 U.S. 484, 88 L.Ed. 
308, reverslnsT, C.CA, Mutual Ben. 
Health & Accident Aas'n v. Lyon, 
95 F.2d 528, certiorari granted 
Lyon V. Mutual Ben. Health & Ac¬ 
cident Aas'n, 59 S.Ct. 81, 305 U.S. 
683, 88 L.Ed. 367. Rehearing: de¬ 
nied 59 S.Ct. 459, 306 U.S. 667, 83 
L.Ed. 1062—Gorman v. Fidelity 
Casualty Co. of New York, C.C.A. 
Mo., 55 F.2d 4. 

Ark.—Matthews v. Continental Cas¬ 
ualty Co„ 98 S.W. 55, 78 Ark. 81. 
N.J.—Cohen v. Mutual Benefit Health 
& Accident Aas'n, 36 A.2d 288, 184 
N.J.Eq. 499. 

Va.—Scholz V. Standard Aca Ins. Co., 
134 S.E. 728. 145 Va. 694. 

Wash.—Perkins v. Associated In¬ 
demnity Corporation, 63 P.2d 499, 
189 Wash. 8. 

-1 C.J. p 409 note 64. 

FarMcular oontxaota oonstmied 

(1) As a “term policy" under 
which the contractual relation ended 
with expiration of term unless re¬ 
newed.—Wacker'e Adm'r v. Inde¬ 
pendence Ins. Co.. 119 S.W.2d 636, 
274 Ky. 615. 

(2) As one for a fixed term with 
no grace period. 

U.S.—^Mutual Benefit Health & Ac¬ 
cident Ass’n V. Kennedy, C.C.A. 
Ala., 140 F.2d 24. 

Tex.—^American Ins. Co. of Texas v. 
Estes, Civ.App., 141 S.W.2d 459, 
error refused. 

(8) As one for stated term re¬ 
newable for stated additional terms 
on conditions named in policy. 

Fla.—Prescott v. Mutued Ben. Health 
& Accident Ass'n, 183 So. 311, 133 
Fla. 610, 119 A.L.R, 626. 

■Ohio.—Elliott V. Business Men's As- 
sur. Co.. 11 N.E.2d 203, 56 Ohio 
App. 641. 

.(4) To .CjplJltle Insured to one 


month's Insurance from date of de¬ 
livery.—^Kennedy v. National Acci¬ 
dent & Health Ins. Co.. Mo.App., 76 
S.W.2d 748. 

18. U.S.—Gorman v. Fidelity & Cas¬ 
ualty Co. of New York, C.C.AMo., 
65 F.2d 4. 

Ark.—^Matthews v. Continental Cas¬ 
ualty Co., 93 S.W. 65, 78 Ark. 81. 
Ill.—Soucie, for Use of Ziems, v. 
Illinois Agr. Mut Ins. Co., App., 
56 N.E.2d 65. 

S.C.—^Purvis V. Commercial Casualty 
Co., 159 S.E. 369, 160 S.C. 484. 

1 C.J. p 409 note 64. 

19. ■ Tex.—Simmons v. Western In¬ 
demnity Co., Civ. App., 210 S.W. 
713. 

aft Tenn.—^Bean v. .ffltna Ins. Co., 
78 S.W. 104, 111 Tenn. 186. 

81. Kan.—^Balch v. Federal Life Ins. 

Co., 227 P. 326, 116 Kan. 660. 
Wash.—^Perkins v. Associated In¬ 
demnity Corporation. 68 P.2d 499, 
189 Wash. 8. 

88. Cal.—^Upton V. Travelers' Ins. 
Co.. 178 P. 861, 179 Cal. 727, 2 A. 
L.R. 1697. 

Okl.—^Davis v. Mutual Ben. Health & 
Accident Ass'n, 84 P.2d 579, 168 
Okl. 614. 

83. La.—Smith v» Washington Nat. 
Ins. Co., App., 178 So. 691. 

Mo.—Kennedy v. National Accident 
& Health Ins. Co., App., 76 S.W. 
2d 748. 

84. Va.—Scholz V. Standard Acc. 
Ins. Co., 184 S.B. 728, 146 Va. 
694. 

Wis.—^Frysh v. Commercial Casualty 
Ins. Co. of Newark, N. J., 253 N. 
W. 184. 214 Wis. 463. 

26. Md.—^Reynolds v. Gterman Amer¬ 
ican Ins. Co., 68 A. 262, 107 Md. 
110, 16 L.R.A.,N.S., 843. 

26 C.J. p 100 note 96. 

Date held tnunatexlal 

In action on automobile fire and 
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theft policy, which was actually is¬ 
sued before loss occurred, dating 
of policy back before date of issu¬ 
ance to date of purchase of automo¬ 
bile at Insured's request was imma¬ 
terial.—Gosnell v. Camden Fire Ins. 
Ass’n of Camden, N. J.. Mo.App., 109 
S.W.2d 59. 

SabBtltuted poUoy 

(1) Whether property was insured 
against loss by fire under original 
fire policy or policies substituted 
therefor without authority by mort¬ 
gagee is determinable as between the 
Insurance* comi>anles on facts exist¬ 
ing at the time of the alleged cancel¬ 
lation and substitution independent¬ 
ly of alleged ratification.—^Bache v. 
Great Lakes Ins. Co., 276 P. 649, 161 
Wash. 494, 

(2) Insured's rights under substi¬ 
tuted fire policy became effective 

I when insured received notice of can¬ 
cellation of original policy, was in¬ 
formed by agent that substitute pol¬ 
icy had been Issued, and expressed 
assent thereto.—^.fflJtna Ins. Co. v. 
Texarkana Nat. Bank, Tex.Civ.App., 
60 S.W.2d 261, error dismissed. 

86. N.H.—^Atlantic Ins. Co. v. Good- 

all, 35 N.H. 828. 

S.C.—^Bennettsvllle & C. R. Co. v. 

Glens Palls Ins. Co., 79 S.B. 717, 

96 S.C. 44. 

26 C.J. p 100 note 97. 

Countersigriiatnre of looal agent 

(1) Stipulation that fire policy was 
not to be effective “until" counter¬ 
signed by local agent was control¬ 
ling over provision regarding effec¬ 
tive date of policy.—^Burner v. Amer¬ 
ican Ins. Co. of Newark, N. J., 806 
S.W. 666. 221 Mo.App. 1198. 

(2) But a different rule applies 
where the policy provides that it is 
not valid '^unless" countersi^h^ed, 
since “until" might be construed as 
referring to- time, but “unless" does 
not refer to time.—^Dillon v. General 
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applicant at the time of effecting insurance shall 
pay such sums as may be required by the rules and 
by-laws does not make the insurance effective from 
the time of such pa3niient.27 While, as discussed 
supra § 235 b, a contract mutually entered into cov¬ 
ering a loss which may already have occurred is 
valid if insured has not concealed any knowledge 
as to the occurrence of the loss, yet in general it is 
not presumed that a loss occurring prior to the actu¬ 
al completion of the contract is covered thereby.^S 
Where, however, insurer accepts the premium and 
delivers a policy, the contract of insurance relates 
back to the date when the application was made 
and the policy executed,^^ or to the time specified 
for the insurance to begin ;30 and the property hav¬ 
ing been destroyed in the meantime insured is un¬ 
der no legal or moral obligation to inform insurer 
of that fact.8i 

Powers of agent. An agent without authority to 


contract binding Insurance cannot, by stating to 
insured that the risk will attach at once, bind the 
company hut agents having authority to insure, 
and not merely to take applications for insurance, 
may make binding stipulations of that kind.^S A 
statement in a written application, subsequently ap¬ 
proved, that the insurance is to commence at a date 
named suflSciently shows the agent’s agreement to 
that effect to satisfy a condition that insurer will 
not be bound by any agreement of the agent not 
contained in the application.^^ 

b. DuxatioiL and Terminatioii 

The duration of the risk ordinarily depends on the 
terms of the contract, but If the policy fails to state any 
term of duration It Is deemed to be In force for a reason¬ 
able time. 

The duration of the insurance depends in gen¬ 
eral on the terms of the contract,^^ and unless the 
policy is canceled by mutual consent, or provides 


Exchange Ins. Corporation, Tex.Clv. 
App.. 60 S.W.2d 331. 

Shipments made after oertaia date 
Insurer of motor carrier against 
accidental loss by Are covering ship- 
mentef made after a certain date was 
held not liable for destruction of 
goods shipped prior to such date to 
shipper as consignee and destroyed 
on return trip from point of consign¬ 
ment after refusal by shipper be¬ 
cause of damage during carriage and 
Request for return to shipping point 
subsequent to date, since redellvery 
arrangement was continuation of 
original . shipment.—^Boadway Ex¬ 
press V. Fidelity & Guaranty Fire 
Corporation, 3 N.E.2d 805, 52 Ohio 
App. 401. 

Builders’ zlslc policies were held 
not effective before construction had 
begun, even though old building de¬ 
stroyed by fire was to furnish part 
•of materials, but such policies were 
held to take effect on date Issued 
only in case building at that time 
•was In process of construction.— 
Newman v. National Fire Ins. Co., 
118 So. 295, 152 Miss. 344. 
iW. Wls.—Goldberg v. Seneca, Sigel 
& Rudolph Mut. Fire Ins. Co., 174 
N.W. 558. 

■S8. Wls.—Fuchs V. Germantown 
Farmers* Mut. Ins. Co., 18 N.W. 
846, 60 Wls. 286. 

3^ss held not covered where In¬ 
surer received Insured's letter March 
2 requesting additional fire Insurance 
and on March ,4 approved request 
•and attached to policy rider comply¬ 
ing therewith, and property burned 
March 3.—Fenley v. Phoenix Ins. Co. 
of Hartford, Conn., 246 N.W. 332, 216 
Iowa 1369, rehearing denied and sup¬ 
plemented 24a 635, 216 Iowa 

1869. 


29. Mo.—Baldwin v. Chouteau Ins. 
Co.. 66 Mo. 161, 17 Am.R. 671. 

26 C.J. p 100 note 6. 

30. Mo.—Roark v. City Trust, Safe 
Deposit & Surety Co., 110 S.W. 1, 
130 Mo.App. 401. 

31. Mo.—Baldwin v. Chouteau Ins. 
Co., 56 Mo. 161, 17 Am.R. 671. 

26 O.J. p 100 note 8. 

32. Cal.—O'Brien v. New Zealand 
Ins. Co., 41 P. 298, 108 Cal. 227. 

26 C.J. p 100 note 9. 

33. N.T.—Collins v. Phoenix Ins. Co., 
14 Hun 634. 

Pa..—^Walker v. Lion Fire Ins. Co., 
34 A. ^36, 176 Pa. 846. 

Wls.—Mathers v. Union Mut. Acci¬ 
dent Assoc., 47 N.W. 1130, 78 Wls. 
588, 11 L.R.A. 83. 

34. Kan.—^Alliance Co-op. Ins. Co. v. 
Corbett. 77 P. 108, 69 Kan. 664. 

35. U.S.—State Mut. Fire Under¬ 

writers V. Glen Cove Mut. Ins. Co. 
of Glen Cove, N. Y., C.C.A.S.D., 124 
F.2d 681—^Darmour Productions 

Corporation v. Insurance Co. of 
North America, D.C.Cal., 47 F.2d 
790. 

Ala.—St. Paul Fire & Marine Ins. Co. 
of St. Paul, Minn,, v. Crump, 168 
So. 651, 281 Ala. 127. 

Ark.—^Yarnell v. Mechanics’ Ins. Co., 
18 S.W.2d 803, 178 Ark. 1106— 
American Ins. Co. v. Austin, 11 
S.W.2d 476, 178 Ark. 666. 

Ga.—Loflln v. Home Ins. Co., 149 
S.B. 808, 40 Ga.App. 246—Fire¬ 
man's Fund Ins. Co. v. Lindsey, 
124 S.E. 369, 82 GeuApp. 683. 

Ill.—Stephens-Adamson Mfg. Co. v. 
Fireman’s Fund Ins. Co., 267 Ill* 
App. 443. 

Neb.—^Dohlln v. Dwelling House Mut. 
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Ins. Co. of Lincoln. 288 N.W. 921, 
122 Neb. 47. 

S.C.—Thomason v. Abbevllle-Green- 
wood Mut. Ins. Ass’n, 164 S.E. 898, 
166 S.C. 386. 

Tex.—^Dillon v. General Exchange 
Ins. Corporation, Civ.App., 60 S.W. 
2d 331. 

Va,—Thompson v. Gearheart, 119 S. 

E. 67, 137 Va, 427. 

26 C.J. p 100 note 18. 

Adjudication of insolvency of Insur¬ 
er as terminating outstanding pol¬ 
icies see supra S 129. 

Temporary Insurance see supra 6 
230. 

Termination by: 

Breach of condition subsequent see 
Infra §§ 536-581. 

Cancellation or surrender see infra 
S5 444-466. 

Rescission see infra S 467. 
Bartionlar ooatraots oonstrued 

(1) Requirement of inventory 
within thirty days of issuance.—^Na¬ 
tional Liberty Ins. Co. v. Norman, 
C.C.A.N.C., 11 F.2d 69. 

(2) Agreement to Insure only dur¬ 
ing process of erection of building 
or until building la occupied.—^Metz¬ 
ger V. .^na Ins. Co., 240 N.Y.S. 766, 
229 App.Dlv. 26. 

(3) Policy covering automobile un¬ 
til "delivered to purchaser or until 
same otherwise passes out of the 
possession of the assured."—^Hunter 
V. Royal Ina Co., 208 N.Y.S. 888, 
209 App.Div. 16. 

(4) Other contracts construed see 
26 C.J. p 100 note 18 [b]. 

Oon st m o tion of tezm '’noon’* 

N.Y.—Goodman v. Caledonian Ina. 
Co. of Scotland, 118 N.E. 528, 222 
N.Y. 121, reversing 164 N.Y.S. 
1124, 170 App.Dlv. 986. 

26 C.J. p 100 note 13 [c]. 
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that it may be terminated at the option of the par¬ 
ties, and is so terminated, it will continue in force 
for the stipulated term.S6 however, the policy 
fails to state any term of duration it is deemed to 
be in force for a reasonable time.®^ If the agent 
by mistake issues a policy for a period longer than 
that intended, and insured has accepted it as a 
valid policy for the time specified, the company is 
bound and where by mistake the date of the ex¬ 
piration named in the policy is the same as the 
date on which by its terms it is to go into effect 
the policy will be valid for the term intended.^® 
Where a fire had begun in a building before the 
expiration of the policy insuring the goods therein, 
and it was impossible to save it from injury, the 
loss occurred during the life of the policy, whether 
or not the fire was actually communicated to the 
merchandise within that time;^® but insurer was 
not liable for a loss which was inevitable at the 
time the policy expired, if the fire which had bro¬ 
ken out in an adjoining building had not then at¬ 
tacked the building containing the insured goods.^^ 


The contract may be so framed that the risk will 
continue only during the existence or continuance 
of a certain specified condition of the property; 
and when that condition ceases to exist the policy 
will no longer be binding.42 A so-called ‘‘drummer 
floater” policy on the property of a salesman “while 
traveling” covers the property while he is on the 
road, including necessary interruptions of his jour¬ 
ney, but not after it has been returned to the 
starting‘point.^^ 

§ 332. - LiabUity Policy 

The times at which the risk under a policy of lia¬ 
bility Insurance commences and terminates are deter¬ 
mined by reference to provisions of the contract and stat¬ 
utes; and the death of the insured does not necessarily 
terminate the liability of the insurer. 

The time at which the risk under a policy of lia- . 
bility insurance commences,^5 as well as the period 
during which it continues and at the expiration of 
which it terminates,^® is determined by the terms of 
the policy, unless the time has been extended.^7 


36. Pa«—Scheel v. German-American 
Ins. Co.. 76 A. 507, 228 Pa. 44. 

37. Arlc.—^New Hampshire Fire Ins. 
Co. V. Blakely. 134 S.W. 926, 97 
Ark. 564. 

Ill.—Schroeder v. Trade Ins. Co., 109 
111. 157. 

26 C.J. p 101 note 16. 

38. Pa.—^Latlmore v. Dwelling- 

House Ins. Co.. 25 A. 767, 153 Pa. 
324—^Noel V. Pymatunlng Mut. 
Fire Ins. Co., IS A. 1054, 130 Pa. 
523. 

26 C.J. p 101 note 18. 

39. Ala.—^Phoenix Ins. Co. v. Boul- 
den, 11 So. 774, 96 Ala. 609. 

Mass.—^Liberty Hall Assoc, v. Hous- 
atonic Mut. Fire Ins. Co., 7 Gray 
261. 

40. TJ.S.—Pruitt V. Hardware Deal¬ 
ers Mut. Fire Ins. Co., C.C.A.Ga., 
112 F.2d 140, followed in Pruitt v. 
Caledonian Ins. Co., 112 F.2d 574 
and Pruitt v. Hardware Mut. Fire 
Ins. Co. of Minnesota, Minneapolis, 
Minn., 112 P.2d 574. 

Ky.—Rochester German Ins. Co. v. 
Peaslee-Gaulbert Co., 87 S.W. 1115, 
89 S.W. 3. 120 Ky. 752, 27 Ky.L. 
1155, 28 Ky.Li. ISO, 1 L.R.A.,N.S., 
364, 9 Ann.Cas. 324. 

41. Ky.—^Rochester German Ins. Co. 
y. Peaslee-Gaulbert Co., supra. 

Existence and condition of subject 
matter on effective date of policy 
see supra § 235 b. 

48. N.Y.—^Metzger v. Mtna. Ins. Co., 
240 N.Y.S. 755. 229 App.Div. 26. 

26 C.J. p 101 note 23. 

Change: 

In condition, use, or occupancy see 
infra SS 647-556. 


In title, Interest, or possession see 
infra §{ 661-566. 

Of location see infra § 560. 
Encumbrances see infra § 567. 
Keeping and use of prohibited arti¬ 
cles see infra § 558. 

Limitations as to: 

Time and place of loss see infra 8 
807. 

Use of property see infra 8 808. 

43. Ill.—Jacobson v. Liverpool, Lon¬ 
don & Globe Ins. Co., 136 Ill.App. 
20, affirmed 83 N.E. 95, 231 IlL 61. 

44. Ill,—Jacobson v. Liverpool, Lon¬ 
don & Globe Ins. Co., supra. 

45. Ala.—^Ft. Dearborn Ins. Co. v. 
Heaton, 140 So. 441. 224 Ala. 334. 

N.J.—^Alcamo v. Motorists Casualty 
Ins. Co.. 166 A. 861, 11 N.J.Misc. 
350. 

N.Y.—^Royal Indemnity Co. v. Hel¬ 
ler, 176 N.B. 410, 256 N.Y. 322, af¬ 
firming 246 N.Y.S. 885, 231 App. 
Div. 812. 

S.D.—^Hlpp V. Prudential Casualty & 
Surety Co. of St. Louis, Mo., 244 
N.W. 346, 60 S.D. 300. 

Tex.—Southern Casualty Co. v. Free¬ 
man, Clv.App., 18 S.W.2d 148, af¬ 
firmed, Com.App., 24 S.W.2d 370. 
Accrual of liability see infra 88 929- 
981. 

Wzltteai and printed provisions 

Provision written into automobile 
policy respecting time when policy 
should take effect was controlling 
over printed provision requiring poli¬ 
cies to be countersigned.—Goss v. 
Security Ins. Co. of California, 298 
P. 860, 118 CaLApp. 677. 

46. U.S.—^Zurich General Accident 
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& Liability Ins. Co. v. Taylor, D.C. 
W.Va., 38 F.Supp. 169. 

Mass.—Geary v. Travelers Ins. • Co., 
15 N.E.2d 238, 300 Mass. 314. 

Mich.—^Maryland Casualty Co. v. H. 
A. Moss & Son, 26? N.W. 819, 276 
Mich. 219. 

N.Y.—^Drennan v. Sun Indemnity Co. 
of New York, 280 N.Y.S. 723, 244 
APP.D1V. 571, affirmed 2 N.E.2d 534, 
271 N.Y. 182. 

Pa.—^Pennsylvania Threshermen & 
Parmer’s Mut. Casualty Ins. Co. v. 
Tho-Gren Metalsmlths Co., Com. 
PI., 20 Erie Co. 228. 

Oonstmotlon favorable to insured 
Uncertain meaning of clause sus¬ 
pending liability Insurance on bus 
being used for rental or livery pur¬ 
poses will be decided in Insured’s 
favor.—O’Donnell v. New Amsterdam 
Casualty Co., 146 A. 410, 60 R.I. 269. 
Standard time at aasnred’s address 
In automobile liability policy pro¬ 
vision that term of the policy was 
to be measured by “standard time 
at the named assured’s address” did 
not show that it was contemplated 
that assured’s address and- ■ conse¬ 
quently standard time at such ad¬ 
dress might change in the event as¬ 
sured moved or opened other places 
of business, but merely meant that 
time was to be measured at as¬ 
sured’s address as stated In the pol¬ 
icy, regardless of where accident 
might occur.—^Hardware Mut. Casu¬ 
alty Co. V. Higgason, 134 S.W.2d 169, 
176 Tenn. 367. 

I 47. Miss.—^London Guarantee & Ac- 
I cident Co. v. Mississippi Cent. R. 

Co.. 62 So. 787, 97'Miss. 165. 

36 C.J. p 1062 note 10. 
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Where the policy fails to state any duration of the 
risk, insurer is not liable unless the accident oc¬ 
curred within a reasonable time after the inception 
of the policy>8 Where the policy states the hour 
of the day on which it becomes effective but does 
not state the hour of the day on which it terminates, 
whatever inference is to be drawn from this omis¬ 
sion is to be construed against the insurance com¬ 
pany,and accordingly it has been held that the 
policy remains in force for the whole of the day on 
which it terminates,®® notwithstanding a notice sent 
to insured, but forming no part of the policy, in¬ 
dicating that the insurance would expire at noon 
on the last day.®i 

Under some statutes insurer continues liable, not¬ 
withstanding the expiration of the policy, until a 
stated time after notice of the expiration has been 
served on, or received by, a designated state board 
or agency,®2 and this liability may be imposed on. 
insurer by a contractual provision required by stat¬ 
ute to be made a part of the policy.®^ A rider to a 
compensation policy covering claimant’s employ¬ 
ment cannot inure to the claimant’s benefit where 
it was attached to the policy after his injury.®^ The 
antedating of a transfer of the policy to a differ¬ 
ent subject does not create a liability for a loss 
which occurred prior to the transfer, and which 
was not then knovm to insurer.®® The fact that 
the negligence which caused the injury was in con¬ 
struction work done prior to the issuance of the 
policy, however, does not relieve insurer from lia¬ 
bility where the accident happened during the pe¬ 
riod of the policy.®® 


Effect of death of iftsured. The death of insured 
will not terminate liability of insurer under a policy 
of liability insurance expressly providing for con¬ 
tinuance of liability in such contingency,®*^ as where 
a compensation policy provides that insurer’s liabil¬ 
ity will not be affected by the death of the employer 
where the business continues in charge of an ex¬ 
ecutor, administrator, or other person.®® A statute 
providing that in the event of insured’s death an 
automobile liability policy shall cover his legal rep¬ 
resentatives during the unexpired portion of the 
policy intends that some persons or person,®® such 
as his heirs®® or widow,®i shall be covered during 
such period. 

An automobile liability policy giving coverage for 
a stated time after the death of the named insured 
to persons having custody of the automobile until 
appointment and qualification of a leg^l repre¬ 
sentative is intended to give relatives of insured 
having such custody that time to have a personal 
representative of insured appointed or to have the 
policy assigned, and, in the event of their failure 
to do so, the extended coverage expires at the end 
of the named period,®® insurer being authorized to 
assume that the interested parties intended to let 
the policy expire according to its terms.®4 A legal 
representative within such provision means a per¬ 
sonal representative, and does not include assigns 
of the named insured.®® 

§ 333. - Life Policy 

The time for commencement and the duration of the 
risk under a life insurance policy ordinarily may be de- 


4S, Mich.—Martin v. Lincoln Mut. 
Casualty Co., 281 N.W. 890, 286 
Mich. 646. 

49. Ohio.—Greullch v. Monnln, App., 
45 N.E.2d 212, affirmed 50 N.E.2d 
810, 142 Ohio St. 118, 149 A.L.R. 
477. 

50. Ohio.—Greullch v. Monnln, 60 N. 
E.2d 310, 142 Ohio St. 113, 149 A. 
L.H. 477, affirmlnsr* App., 46 N.E. 
2d 212. 

61. Ohio.—Greullch v. Monnln, su¬ 
pra. 

59. Ind.—^American Employers' Ins. 
Co. V. Huffman, 187 N.B. 410, 97 
Ind.App. 648. 

Notloe md searvloe thereof held snf- 
floieiit 

U.S.—^Zurich General Accident & Lia¬ 
bility Ins. Co. V. Taylor, D.C.W.Va., 
38 F.Supp. 159. 

53, Mich.—Maryland Casualty Co. 
v. H. A. Moss & Son, 267 N.W. 819. 
276 Mich. 219. 

B4. Tex.—Croswell v. Commercial 
Standard Ins. Co., Civ.App., 56 S. 
W.2d 918, error refused. 


65, IT.S.—^Downs v. Georgia Casual¬ 
ty Co.. D.C.N.J., 271 F. 810. 

36 C.J. p 1062 note 14. 

Existence and condition of subject 
matter generally see supra 5§ 235— 
287. 

56. Cal.—Tulare County Power Co. 
V. Pacific Surety Co., 186 P. 399, 43 
CaLApp. 315. 

67- N.Y.—^Latoumerle v. Carney, 298 
N.T.S. 641, 262 App.Dlv. 713. 

Tex—Federal Underwriters Ex¬ 
change V. Wheeler, Civ.App., 108 S. 
W'.2d 922, error dismissed. 

58. N.Y.—Latournerle v. Carney, 
298 N.Y.S. 641, 262 App.Dlv. 713. 

Tex—^Federal Underwriters Ex¬ 
change v. Wheeler, Civ.App., 108 
S.W.2d 922, error dismissed. 

59. N.H.—Merchants Mut. Casualty 
Co. V. Egan, 20 A.2d 480, 91 N.H. 
368, 135 A.L.R. 745. 

60. N.H.—^Merchants Mut Casualty 
Co. V. Egan, supreu 

61. N.H.—^Merchants Mut Casualty 
Co. V. Egan, supra. 

62. U.S.—^New Century Casualty Cb. 
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V. Chase, D.C.W.Va., 39 F.Supp. 
768. 

63. U.S.—^New Century Casualty Co. 
V. Chase, supra- 

64. U.S.—^New Century Casualty Co. 
V. Chase, supra. 

65. U.S.—^New Century Casualty Co. 
V. Chase, supra. 

SneoesBor In. hnslneas 
Where automobile liability policy 
Issued to Insurer's agent covered 
any loss occurring Incident to agei.^- 
cy, agency terminated with agent's 
death, and the subsequent appoint¬ 
ment of agent's son as insurer's 
agent was not the appointment of a 
“legal representative" within policy 
provision giving coverage for thirty 
days to persons having custody of 
automobile until the appointment 
and qualification of a legal repre¬ 
sentative, since the requirement of 
the policy was that a legal repre¬ 
sentative of the named Insured and 
not of the insurer be appointed.— 
New Century Casualty Co. v. Chase, 
supra. 
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termlned by reference to the terms of the contract, and 
the Intention of the parties as disclosed therein will 
control. The risk terminates on the death of the insured 
or the expiration of the term, except where it has been 
previously terminated by forfeiture. 

The time at which the risk under a policy of life 
insurance commences,®® as well as the period during 
which it continues,ordinarily may be determined 
by reference to the terms of the contract, which 
must be construed according to its plain terms.®® 
In accordance with the general rules stated supra §§ 
292, 297, it has been held that, where the contract 
contains conflicting or ambiguous provisions as to 
the time when the insurance will go into effect, the 
construction which is most favorable to insured,®® 
or which has been placed on the contract by the 
parties as evidenced by their acts, conduct, or dec¬ 
larations,*^® will be adopted. 

66. U.S.—New York Life Ins. C!o. v. 

Tolbert, C.C.A.C 0 I 0 .. 55 F.2d 10, 
certiorari denied Tolbert v. New 
York Life Ine. Co., 

285 U.S. 651, 76 L.Bd. 941—New 
York Life Ins. Co. v. Cohen, B.C. 

Ohio, 48 F.2d 903, reversed on oth¬ 
er grounds, C.C.A., 67 F.2d 494. 

Ky. —^Fish's Ex*x v. Massachusetts 
Mut. Life Ins. Co., 128 S.W.2d 958, 

278 Ky. 492. 

Mo.—Glosch V. Central Life Ins. Co. 
of Illinois, App„ 176 S.Ty.2d 46— 

Eyring y. Kansas City Life Ins. 

Co., 129 S.W.2d 1086, 234 Mo.App. 

328—^Rowland y. Missouri State 
Life Ins. Co., App., 48 S.W.2d 31. 

Construction of group insurance con¬ 
tract as to commencement and 
duration see supra § 329 b. 

Bate of applioatloii 
Effect will be giyen agreement 
that life policy shall take effect 
from date of application.—Schwartz 
V. Northern Life Ins. Co., C.C.A.Cal.. 

25 P.2d 555, reversing, D.C., North¬ 
ern Life Ins. Co. v. Schwartz, 19 F. 

2d 142, and certiorari denied 49 S.Ct 
29. 278 U.S. 628, 73 L.Ed. 547. 

67- Ark.—Gaugh v. Southern Life 
Ins. Co., 19 S.W.2d- 1018, 179 Ark. 

842. 

Ill.—Stramaglla y. Conservative Life 
Ins. Co. of Wheeling, W.Va., 

R2d 719, 319 IlLApp. 20. 

Mo.—Vail V. Midland Life Ins. Co., 

App., 108 S.W.2d 147—^Rowland v. 

Missouri State Life Ins. Co., App., 

48 S.W.2d 81—Howell v. Security 
Mut. Life Ins. Co., App., 253 S. 

W. 411, certiorari quashed State 
ex rel. Security Mut. Life Ins. Co. 

V. Allen. 267 S.W. 379, 805 Mo. 

607. 

Effect of termination of insurable in¬ 
terest see supra § 211. 

Extent of liability see infra 5§ 988- 
943. 

Forfeiture see infra §9 589-641. 

Iffattevs to he considered 

Actuarial unsoundness of writing 


The general rule is that, in the absence of a 
contrary stipulation, life policies are effective on 
completion of the contract,^! whether such com¬ 
pletion is by approval of application,^^ payment of 
premium,^® or delivery of policy while insured is 
in life or sound health.^^ So it has been held that 
the policy is binding from the date of its execu¬ 
tion, although its performance may be delayed until 
the happening of an event therein provided for.76 
Although a construction of the contract may re¬ 
quire a holding that the parties have agreed that 
the insurance shall become effective at the time of 
the delivery of the policy, as discussed supra § 266, 
or at the time of the payment of the first premium, 
as discussed supra § 270, the policy will be held 
effective from the date stated therein where that is 
the intention of the parties,.^® and a mere dating of 

amlnatlon, where applicant was 
found Insurable and premium had 
been fully paid.—^Pacific Mut. Life 
Ins. Co. of California v. Barton, C.C. 
A.Fla., 50 F.2d 862, certiorari denied 
52 S.Ct 29, 284 U.S. 647, 76 L.Ed. 
560. 

72- Ala.—^National Life & Accident 
Ins. Co. v. McGhee, 191 So. 884. 
238 Ala. 471—National Life & 
Accident Ins. Co, v. Bridgeforth, 
124 So. 886, 220 Ala. 814. 
Acceptance of application as com¬ 
pleting contract see supra S 232. 

73. Ala.—National Life & Accident 
Ins. Co. y. Bridgeforth, supra. 

Payment of first premium as com¬ 
pleting contract see supra § 270. 

74. Ala.—^National Life & Accident 
Ins. Co. y. McGhee, 191 So. 884. 
288 Ala, 471—National Life & Ac¬ 
cident Ins. Co. V. Bridgeforth. 124 
So. 886, 220 Ala, 314. 

Delivery of policy: 

As completing contract see supra 
§ 266. 

During lifetime and good health 
of applicant generally see supra 
9 265. 

Issuance of policy during lifetime 
and good health of applicant see 
supra 9 262. 

Life and good health at or prior to 
date of policy generally see supra 
9 237. 

Payment of first premium during 
lifetime and good health of appli¬ 
cant see supra 9 271. 

76. U.S.—Robinson v. Exchange 
Nat Bank of Tulsa, D.C.Okl., 28 F. 
Supp. 244, modified on other 
grounds. C.C.A., 31 F.Supp. 350. 

76. U.S.—^^tna Life Ins. Co. v. 
Meyn, C.C.A.M 0 ., 134 P.2d 246, re¬ 
versing, D.C., Meyn v. .^tna Life 
Ins. Co., 46 F.Supp. 143—Sbira v. 
New York Life Ins. Co., C.C.A. 
Okl., 90 F.2d 958, affirming, D.C.. 
15 F.Supp. 259—^Meadows v. Con¬ 
tinental Assur. Co., C.C.A.Tex., 89 


renewable term policies at uni¬ 
form premium rate could be consid¬ 
ered, in connection with ambiguous 
52 S.Ct. 407,1 clauses in policy, in determining 
whether policy was renewable term 
contract or life contract.—Givens v. 
Washington Nat. Ins. Co., La.App., 
170 So. 810. 

68. Mo.—Lacy y. American Central 
Life Ins. Co.. 116 S.W.2d 193, 232 
Mo.App. 1132. 

69. U.S.—Prudential Ins. Co. of 
America v. King. €.C.A.Mo., 101 F. 
2d 990—^New York Life Ins. Co. 
y. Cohen, D,C.Ohlo. 48 F.2d 903, 
reversed on other grounds, C.C.A., 
67 F.2d 494—Penn Mut. Life Ins. 
Co. v. Forcier, D.C.M 0 ., 24 F.Supp. 
851, affirmed. C.C.A., 103 P.2d 166, 
certiorari denied 60 S.Ct. 86, 308 

U. S. 571, 84 L.Ed. 47.9. 

Dl.—^Hungate v. New York Life Ins. 

Co., 267 IlLApp. 257. 

Mo.—Broadway Laundry Co. v. New 
York Life Ins. Co., Mo.. 172 S.W.2d 
851, 361 Mo. 278—^Eyring v. Kan¬ 
sas City Life Ins. Co., 129 S.W.2d 
1086, 234 Mo.App. 328. 

Pa.—Stonsz v. Equitable Life Assur. 
Soc. of U. S.. 187 A. 403, 324 Pa. 
97, 107 A,L.R. 178. 

Tex.—Great Southern Life Ins. Co. 

V. Peddy, Civ.App., 161 S.W.2d 346. 
48 N. 1 reversed on other grounds 162 S. 

W. 2d 652, 139 Tex. 245. 

Bata of poUoy haid not controlling 
Mo.—Glosch V. Central Life Ins. Co. 

of Illinois, App., 176 S.W.2d 46. 

70. Colo.—Business Men’s Assur. 
Co. of America v. Davies, 101 P.2d 
432. 106 Colo. 51. 

7L Ala.—^National Life & Accident 
Ins. Co. V. McGhee. 191 So. 884, 238 
Ala. 471—Metropolitan Life Ins, 
Co. V. James. 153 So. 769, 228 Ala. 
883—^National Life & Accident Ins. 
Co. V. Bridgeforth, 124 So. 886, 220 
Ala. 314. 

Medical examination. 

Insurance dated from medical ex- 
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the policy at a time prior to its effective date and 
the subsequent payment of premiums on the day the 
policy is dated are not sufficient to change an ex¬ 
plicit provision of the contract that it takes effect 
as of a later date.77 

Under a policy declaring that no obligation is 
assumed by insurer prior to the date thereof, the 
policy goes into effect when that day begins,^8 and 
a statute providing. that a policy of life insurance 
runs from midday of the date of the policy is in- 
applicable,79 such statute applying only if no time 
for the commencement of the risk is fixed in the 
contract.80 Provisions in the policy that the compa¬ 
ny shall not be liable for any amount^i or not for 
the full amounts^ where the death of insured occurs 
within a specified period after the date or issuance 
of the policy will be given effect. However, if the 
company intends to covenant that the beneficiary 


shall not be entitled to anything in case insured 
dies within a specified period of time, it should 
employ language in the policy which clearly indi¬ 
cates that intention.83 

Entire contract; contract from year to year. 
Sometimes a particular life insurance policy or 
contract is construed to require a renewal from year 
to year by the payment of premiums*^ or to be 
merely a contract of insurance for one year^B or 
from year to year,86 with the privilege or option 
of continuing or renewing it by the payment of 
annual premiums,8*^ and in a few cases a policy of 
life insurance in the usual form has been so con- 
strued.83 However, the weight of authority is to 
the effect that, in the absence of qualifying provi¬ 
sions, a policy or contract of life insurance is an 
entire,®® indivisible,®® and continuous®^ contract of 


F.2d 256, certiorari denied 68 S.Ct. 
24. 302 U.S. 704, 82 L.Ed. 544~ 
Travelers Ins. Co. v. Wolfe, C.C.A. 
Ohio, 78 F.2d 78, certiorari denied 
Wolfe V. Travelers Ins. Co.. 66 S. 
Ct. 158, 296 U.S. 685, 80 L.Ed. 462 
—^New York Life Ins. Co. v. Sllver- 
steln, C.C.A.MO., 58 F.2d 986— 
New York Life Ins. Co. v. Cohen, 
D.C.Ohio, 48 F.2d 908, reversed on 
other grrounds, C.C.A., 67 F.2d 494. 
Cal.—Wall v. Equitable Life Assur. 
Soc. of U. S., 91 P.2d 145, 38 Cal. 
App.2d 112. 

Ga.—Boswell v. Gulf Life Ins. Co., 
29 S.E.2d 71. 

Ind.—Painter v. Majssachusetts Mut. 
Life Ins. Co., 138 N.B. 20. 77 Ind. 
App. 84. 

La.—Travla v. Metropolitan Life Ins. 
Co., 178 So. 721, 186 La. 934— 
Shufl V. Life & Casualty Ins. Co. 
of Tennessee, 6 La.App. 508, af- 
flmed 114 So. 637. 164 La. 741. 
Minn.—^Flrst Nat. Bank v. New York 
Life Ins. Co., 256 N.W. 881, 192 
Minn. 609, adhered to on first re- 
argrument 268 N.W. 13, 192 Minn. 
609, second reargrument denied 268 
N.W. 692, 192 Minn. 609. 

Mo.—^Broadway Laundry Co. v. New 
York Life Ins. Co., 172 S.W.2d 861, 
861 Mo. 278—^Wolfskin v. American 
Union Life Ins. Co., App., 172 S.W. 
2d 471—Vail v. Midland Life Ins. 
Co., App., 108 S.W.2d 147—Medlin 
V. American Bankers’ Ins. Co., 
69 S.W.2d 738, 227 Mo.App. 706— 
Winters v. Reserve Loan Life Ins. 
Co., 290 S.W. 109, 221 Mo.App. 619, 
certiorari quashed State ex rel. 
Winters v. Trimble, 290 S.W. 116, 
316 Mo. 1286. 

Mont.—Johnson v. Metropolitan Life 
Ins. Co., 88 P.2d 922, 107 Mont 
133. 

N.J.—^Metropolitan Life Ins. Co. v. 
Lodzinskl, 188 A. 681, 121 N.J.Eq. 


183, modified on other grrounds 194 
A. 79, 122 N.J.Eq. 404. 

Ohio.—^New York Life Ins. Co. v. 
Clutts, 182 N.B. 600. 126 Ohio St 
565. 

Pa.—Watson v. Metropolitan Life 
Ins. Co., 21 A.2d 608, 146 Pa.Su- 
per. 369. 

S.C.—Brown v. Mutual Life Ins. Co. 
of New York. 196 S.E. 662, 186 
S.C. 246. 

Tex.—^Holbrook v. Southland Life 
Ins. Co., Civ.App., 129 S.W.2d 448. 
Due date of premiums 
Where life policy which was Is¬ 
sued on May 7 provided that the aji- 
nual premium was to be paid on or 
before May 7, of each year. May 7 
was the proper date to determine 
whether policy was in force at time 
of insured’s death, rather than June 
1 when the first premium was paid, 
notwithstanding provision that poli¬ 
cy was not to be in effect until first 
premium was paid.—^^tna Life Ins. 
Co. V. Magruder’s Ex’x, 169 S.W.2d 
317, 293 Ey. 651. 

77. U.S.—^^na Life Ins. Co. v. 
Meyn, C.C.A.MO., 134 F.2d 246, re¬ 
versing, D.C., Meyn v. ^tna Life 
Ins. Co., 46 F.Supp. 143. 

78. Ga.—Metropolitan Life Ins. Co. 
V. Thompson, 93 S.E. 299, 20 Ga. 
App. 706. 

79. Ga.—^Metropolitan Life Ins. Co. 
V. Thompson, supra. 

8Q. Ga.—^Metropolitan Life Ins. Co. 
V. Thompson, supra. 

81. Ean.—^Lane v. National Indus¬ 
trial Ins. Co., 198 P. 948, 109 Kan. 
296. 

88. Ky.—^Lincoln Income Life Ins. 
Co. V. Mann, 180 S.W.2d 877, 297 
Ky. 681. 

37 C.J. p 411 note 6. 

Validity of provision see supra 5 247. 
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83. Pa.—^Vincent v. Pelican Mut. 
Life Ins. Co., 70 Pa.Super. 1. 

84. Ga.—^Dillard v. Manhattan Life 
Ins. Co., 44 Gcl 119, 9 Am.R. 167. 

85. Pa.—Mutual Life Ins. Co. v. Gi¬ 
rard L. Ins. Annuity & Trust Co., 
100 Pa. 172. 

Wash.—Millar v. Western Union 
Life Ins. Co., 180 P. 488, 106 Wash. 
490. 

86. Ga.—Mutual Ben. Life Ins. Co. 
V. Ruse. 8 Ga. 534. 

Neb.—^Bogue v. New York L. Ins. 
Co., 178 N.W. 691, 103 Neb. 668. 

87. Wash.—Millar v. Western Un¬ 
ion Life Ins. Co., 180 P. 488, 106 
Wash. 490. 

37 C.J. p 408 note 27. 

88. Conn.—Worthington v. Charter 
Oak L. Ins. Co., 41 Conn. 872, 19 
Am.R. 495. 

89. U.S.—Burnet v. Wells, 58 S.Ct 
761, 289 U.S. 670, 77 L.Ed. 1439, 
reversing, aC.A., Wells v. Com¬ 
missioner of Internal Revenue, 68 
F.2d 426, certiorari granted Burnet 
V. Wells, 63 S.Ct. 628, 289 U.S. 
716, 77 L.Bd. 1469. 

Mo.—^Doty V. American Nat. Ins. Co., 
166 S.W.2d 862, 860 Mo. 192, re¬ 
versing 160 S.W.2d 810, 286 Mo. 
App. 955. 

Tenn.—^Llfe & Casualty Ins. Co. of 
Tennessee v. Baber, 79 S.W.2d 86, 
37, 168 Tenn. 347, 107 A.L.R. 1228, 
citing Ooxpiia Juris. 

87 C.J. p 411 note 16. 

90. Mo.—Robb V. Metropolitan Life 
Ins. Co., 174 S.W.2d 832, 351 Mo. 
1037, transferred, see, App., 170 
S.W.2d 101. 

37 C.J. p 411 note 16. 

91. U.S.—Watson v. Massachusetts 
Mut. Life Ins. Co., App.D.C., 140 
F.2d 678. 

Mo.—Robb V. Metropolitan Life Ins, 

I Co., 174 S.W.2d 832, 361 Mo. 1087, 
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insurance for or for a stipulated period of 

years, subject, as discussed infra § 613, when so 
agreed, to discontinuance or forfeiture for nonpay¬ 
ment of premiums and is not merely a contract of 
insurance for a single year,®^ or from year to year,95 
or for the period covered by the last periodical pre¬ 
mium,®^ with the privilege of renewal from year to 
year by the payment of the annual premiums.^^ 

Death; term insurance. The risk terminates on 
the death of insured,®^ or, as discussed infra § 589 
et seq, on the forfeiture of the policy, or, in the case 
of term insurance, on the expiration of the term.®^ 
So term insurance expires on the date fixed in the 
policy regardless of when the contract actually took 
effect where the contract unequivocally limits the 
coverage to a specific date and the consideration 
represents an entirety which is not made referable 
to some general calendar period and such con¬ 
tract ordinarily will not give insured the right, for 
the purpose of extending the coverage period, to 
claim the benefit of a clause in the policy that the 
insurance shall not take effect until a certain pre¬ 
mium has been paid,2 the controlling test not being 
fundamentally whether the policy is one of term 
insurance, but simply whether the language used 


and the facts of the particular situation indicate that 
the coverage expiration date is not to be governed 
by the date when the premium is in fact paid,* 
since the same situation may exist in the case of 
an ordinary life policy.^ On the other hand, the 
insurance will not be held to expire absolutely on 
the date set out in the policy where other language 
or competent circumstances unmistakably indicate 
a different actual intention.^ 

Nonpayment of premiums or {assessments as ter¬ 
minating the risk is discussed infra §§ 613-641. 

§ 334. - Marine Policy 

a. Commencement of risk 

b. Duration and termination of risk 

a. CommeiLcement of Bisk 

(1) In general 

(2) Under time policy 

(3) Under voyage policy 

(1) In General 

Any special preliminary conditions of a marine policy 
must be complied with before It will attach, but when 
the existence of a state of facts Is made a condition 


transferred, see. App., 170 S.W.2d 

101 . 

37 C.J. p 411 note 17. 

98. U.S.—Burnet v. Wells, 63 S.Ct. 
761. 289 U.S. 670, 77 Ii.Bd. 1439. 
reverslngr. C.C.A., Wells v. Commis¬ 
sioner of Internal Revenue, 63 F. 
2d 425, certiorari granted Burnet 
V. Wells, 53 S.Ct. 528, 289 U.S. 716. 
77 L.Bd. 1469. 

Mo.—^Doty V. American Nat. Ins. Co.. 
165 S.W.2d 862. 350 Mo. 192, re¬ 
versing 160 S.W.2d 810, 236 Mo. 
App. 955. 

37 C.J. p 411 note 18. 

Annual premium as part considera¬ 
tion of Insurance for life see infra 
§ 340. 

93. U.S.—^Provident Sav. Life Assur. 
Soc. V. Taylor, Pa., 142 F. 709, 74 
C.C.A. 41. affirming. C.C.. 184 F. 
932. 

Pa.—Titlow V. Reliance Life Ins. Co., 
92 A. 747, 246 Pa. 503. 

94. U.S.—Burnet v. Wells, 53 S.Ct. 
761. 289 U.S. 670, 77 L.Bd. 1439, 
reversing, C.CAu, Wells v. Com¬ 
missioner of Internal Revenue, 63 
F.2d 425, certiorari granted Burnet 
V. Wells. 53 S.Ct. 628. 289 U.S. 
716, 77 L.Bd. 1469. 

Mo.—^Robb V. Metropolitan Life Ins. 
Co.. 174 S.W.2d 832, 361 Mo. 1037, 
transferred, see, App., 170 S.W.2d 
101—^Doty V. American Nat. Ins. 
Co., 165 S.W.2d 862, 350 Mo. 192, 
reversing 160 S.W.2d 810, 236 Mo. 
App. 955. 

p 411 note 2L 


95. Tenn.—Knickerbocker Life Ins. 
Co. V. Heldel, 8 Lea 488. 

Utah.—Thum v. Wolstenholme, 61 P. 
637, 21 Utah 446. 

96. Mo.—^Wayland v. Western Life 
Indemn. Co., 148 S.W. 626, 166 Mo. 
App. 221. 

97. Mo.—^Robb v. Metropolitan Life 
Ins. Co., 174 S.W.2d 832, 361 Mo. 
1037, transferred, see, App., 170 
S.W.2d 101—^Doty v. American Nat. 
Ins. Co., 165 S.W.2d 862, 350 Mo. 
192, reversing 160 S.W.2d 810, 236 
Mo.App. 955. 

37 C.J. p 408 note Si- 
Annual premium as part considera¬ 
tion of insurance for life see su¬ 
pra S 340. 

98. N.T.—^McDonnell v. New York 
Mut. Life Ins. Co., 116 N.T.S. 36, 
131 App.Div. 643. 

Disability benefits 

Under life policy providing for the 
payment of total disability benefits 
at the end of six months from the 
date on which disability was proved 
and for like amount annually until 
maturity of the policy, where in¬ 
sured made proof of disability but 
died before the expiration of six 
months' waiting period, the policy 
matured at Insured’s death, and no 
right to receive disability benefits 
accrued to Insured or his beneficiary. 
—Mandel v. John Hancock Mut. Life 
Ins. Co.. Mo.App.. 146 S.W.2d 449. 

99. U.S.—^Rosenplaenter v. Provi¬ 
dent Sav. Life Assur. Soc. of New 
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York, Term., 96 F. 721, 37 C.C.A. 
566, 46 L.R.A. 476, affirming, C.C., 
91 F. 728. 

Cal.—^Wall V. Baultable Life Assur, 
Soc. of U. S., 91 P.2d 145, 33 Cal. 
App.2d 112. 

Mo.—Medlin v. American Bankers' 
Ins. Co., 59 S.W.2d 738, 227 Mo. 
App. 706. 

37 C.J. p 411 note 10. 

L U.S.—^Eduitable Life Assur. Soc. 
of U. S. V. Tucker, C.C.A.Mo., 126 
F.2d 396, affirming, D.C., Tucker v. 
Baultable Life Assur. Soc. of U. 
S., 36 F.Supp. 809, certiorari* de¬ 
nied 62 S.Ct. 1298, 316 U.S. 699, 
86 L.Bd. 1768—Talbot v. Union 
Cent Life Ins. Co. of Cincinnati, 
Ohio, Fla., 241 F. 669, 164 C.C.A. 
427. 

Mo.—Broadway Laundry Co. v. New 
York Life Ins. Co., Mo., 172 S.W. 
2d 851, 351 Mo, 278—Medlin v. 
American Bankers' Ins. Co., 59 S. 
W.2d 738, 227 Mo.App. 705. 

8. U.S.—Equitable Life Assur. Soc. 
of U. S. v. Tucker, C.C.A.MO., 126 
F.2d 396, affirming. D.C., Tucker 
V. Equitable Life Assur. Soc. of 
U. S.. 36 F.Supp. 809, certiorari 
denied 62 S.Ct 1298, 316 U.S. 699, 
86 L.Bd. 1768. 

3. U.S.—^Equitable Life' Assur. Soc. 
of U. S. V. Tucker, supra. 

4. U.S.—^Equitable Life Assur. Soc.- 
of U. S. V. Tucker, supra. 

5. U.S.—^Equitable Life Assure Soc. 
of U. S. V. Tucker, supra. 
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precedent to the policy taking effect, and those facts exist 
when the policy Is executed, it takes effect at once. 

Any special preliminary conditions of a marine 
^policy must be complied with before it will attach,® 
but when the existence of a state of facts is made 
a condition precedent to the policy taking effect, and 
that state of facts is in existence when the policy 
is executed, it takes effect at once.7 Questions re¬ 
lating to the commencement of the risk under time 
and voyage policies are considered infra subdivi¬ 
sions a (2), (3) of this section. 

Under an open policy on goods covering all ship¬ 
ments of a particular character, and which insured 
is bound to declare, the policy attaches to the goods 
as soon as,® and in the order in which,® they are 
shipped. Where the policy leaves it to the election 
of insured to determine what property shall be cov¬ 
ered, a declaration of such property is absolutely in¬ 
dispensable to the attaching of the policy.^® The 
declaration must be made at the time and in the 
manner provided for in the policy,but a course 
of dealing contrary to the provisions of the policy 
as to the manner of making the declaration will be 
construed as a waiver of the requirements.!® The 
assent of the underwriter is not necessary, as he 
has no option to reject the risk.!® 

In policies requiring the underwriter’s approval 
of the risk and his indorsement of such approval on 
the policy or entry thereof in a book furnished for 
that purpose, such approval and indorsement or en¬ 
try are necessary before a risk can attach,!^ and 
they must be made in the manner stipulated in the 
policy unless the contract is modified by a contrary 
course of dealing between the parties.!® No in¬ 


dorsement is necessary, however, where it is not 
required by specific agreement of the parties.!® 
The indorsement may be made after a loss has oc¬ 
curred, if the fact of loss is unknowm to insured.^” 
If a policy provides that it shall cover such other 
risks as may be approved and indorsed on the policy 
in conformity with the rates of insurer when the 
character of the vessel and time of sailing are showm, 
and insured at the time of notice of a shipment 
gives insurer all the facts he has, and applies to 
have the risk indorsed, the fact that the vessel v^as 
out of time does not relieve the company from lia¬ 
bility for loss, or excuse a refusal to indorse, but it 
is for it to mention such fact and claim an extra 
premium as provided by the policy.!® A provision 
that no risk shall be binding “until accepted by the 
company and indorsed herein” does not render in¬ 
valid an oral acceptance of a new risk by insurer 
under an agreement to indorse it at a later date.^® 
On the other hand, it has been held that a written 
indorsement is necessary under a provision that no 
shipment shall be considered insured until approved 
and indorsed on the policy.®® 

(2) Under Time Policy 

Where the time of commencement Is definitely stat¬ 
ed, the risk commences at such time. 

Where a policy is on time, the date of commence¬ 
ment being definitely stated, the risk commences at 
such time,®! although the policy reads “from,” “at,” 
or “at and from,” and the vessel is not at the place 
named at such time.®® If the policy is antedated it 
will cover the subject matter from its date “lost or 
not lost.”®® The phrase “lost or not lost” is not 
necessary to make a policy retroactive. It is suffi- 


6. U.S.—Orient Mut. Ins. Co. v. 
Wright, Md., 23 How. 401, 16 L. 
Ed. 524. 

38 C.J. p 1022 notes 25, 32. 

7. Mass.—Cobb v. New England. 
Mut. Marine Ins. Co., 6 Gray 192. 

38 C.J. p 1037 note 33. 
a N.Y.—Arnold v. Pacific Mut. Ins. 

Co., 78 N.Y. 7. 

38 C.J. p 1031 note 16. 

9. N.Y.—Hartshorne v. Union Mut. 
Ins. Co.. 18 N.Y.Super. 638, affirm¬ 
ed 36 N.Y. 172. 

38 C.J. p 1021 note 17. 

10. U.S.—Orient Mut. Ins. Co. v. 

Wright. Md., 23 How. 401. 16 L. 
Ed. 524. 

38 C.J. p 1022 note 25. 

11. U.S.—Orient Mut. Ins. Co. v. 

Wright, supra. 

88 C.J. p 1022 note 27. 

12. La.—B. C. Palmer & Co. v. Fac¬ 
tors’ & Traders’ Ins. Co., 33 La. 
Ann. 1336. 

Tex.—Insurance Co. of North Amer-i 


lea V. Bell, 60 S.W. 262, 25 Tex. 
Clv.App. 129. 

38 C.J. p 1022 note 28. 

la N.Y.—Rolker v. Great Western 
Ins. Co., 32 N.Y.Super. 275. 

38 C.J. p 1022 note 81. 

14. Mass.—^Hartshorn v. Shoe & 
Leather Dealers* Ins. Co., 16 Gray 
240. 

38 C.J. p 1022 note 32. 

la Md.—Schaefer v. Baltimore Ma¬ 
rine Ins. Co., 33 Md. 109. 

38 C.J. P 1022 note 33. 

la N.Y.—^Kratzenstein v. Western 
Assur. Co., 22 N.K 221, 116 N.Y. | 
64, 5 L.II.A. 799, reversing 53 N.Y. 
Super. 606, 1 N.Y.St. 712. 

17. La.—^Horter v. Merchants’ Mut. 
Ins. Co., 28 La.Ann. 730. 

Existence and condition of subject 
matter see supra § 236 o. 

la N.Y.—Rolker v. Great Western 
Ins. Co., 4 Abb.Dec. 76, 3 Keyes 
17, reversing 21 N.Y.Super. 222. 
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19. Mass.—^Emery v. Boston Marine 
Ins. Co., 138 Mass. 398. 

20. N.Y,—Kratzensteln v. Western 
Assur. Co., 53 N.Y.Super. 505, 1 
N.Y.St. 712, reversed on o^er 
grounds 22 N.B. 221, 116 N.Y. 64. 
5 L.R.A. 799. 

21. U.S.—^Export S. S. Corporation 
V. American Ins. Co., Newark, N. 
J., C.C.A.N.Y., 106 F.2d 9, revers¬ 
ing, D.C., 26 P.Supp. 79, adhered 
to, C.C.A., 108 P.2d 1013, certiorari 
denied American S. S. Owners Mut. 
Protection and Indemnity Ass’n v. 
Export S. S. Corporation and Amer¬ 
ican Export Lines, 60 S.Ct. 809, 309 
U.S. 686, 84 L.Ed. 1029. 

38 C.J. p 1038 note 39. 

“Time policy’’ defined see supra 5 
36. 

2a Maas.—Martin v. Fishing Ins. 
Co., 20 Pick. 389, 32 Am.D. 220— 
Manly v. United Marine & Fire 
Ins. Co., 9 Mass. 85, 6 Am.D. 40. 

2a U.S.—Folsom v. Mercantile Mut. 
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cient if it appears by the description of the risk 
and the subject matter of the contract that the pol¬ 
icy was intended to cover a previous loss.^^ 

(3) Under Voyage Policy 

(a) On ship or outfits 

(b) On cargo 

(c) On freight 

(a) On Ship or Outfits 

The time for commencement of the risk under a 
voyage policy on ship or outfits depends on the provl- 
slons of the policy, and effect will be given to policies 
stating or failing to state the port from which the voyage 
is to be made, or which designate the effective time of 
the policy as “at and from” or "from” a particular place, 
or “from sailing.” 

Where the place of commencement of a voyage is 
stated in a voyage policy on ship or outfits and the 
vessel was never at, or did not sail from, that place, 
the policy does not attach, regardless of the destina- 
tion.26 Where the outfits of a vessel are insured 
but the policy does not state the port from which 
the voyage is to be made, the risk will commence 
from a port where the vessel lies when the policy 
is made, and where the outfits insured are taken on 
board.2« 

""At and from.** In a voyage policy on a vessel, 
the time at which the policy is to become operative 
usually is designated as *‘at and from” a specified 
port. The construction of this designation depends 
on the situation of the parties at the time the policy 
is underwritten.27 If the vessel, when the policy 
is underwritten, is not at the port designated the 
policy attaches from her first arrival there^S in 
good physical safety.29 Where there is no port in 


the strict sense at the place mentioned, it has been 
held that an arrival within the natural limits of the 
harbor, or a place used as a port, although but an 
open roadstead, is a sufficient arrival, and it is not 
necessary that the vessel come to anchor.^® Where 
the vessel is at the designated port at the time the 
contract of insurance is made, the policy takes ef¬ 
fect from its date,3i except that, when the vessel 
has been long lying in port without reference to any 
particular voyage, it attaches from the time prep¬ 
arations for the voyage are begun.32 If insured ac¬ 
quired the ownership subsequent to such time, and 
before the date of the policy, then the policy will at¬ 
tach only from the time of his acquiring such own- 
ership.^S Where the vessel was at the port when 
the policy was effected, the fact that she was un¬ 
dergoing extensive repairs and was not seaworthy 
for the voyage will not prevent the policy attach- 
ing.34 

""From,** ""from sailing,** etc. Where the insur¬ 
ance is "from” a particular place, the risk as to the 
ship does not attach imtil the ship breaks ground^^ 
and starts on the voyage insured.^® If she starts 
on the voyage insured it is not material to the com¬ 
mencement of the risk that she clears for another 
port than that of her destination,®7 or that insured 
intended to destroy the vessel in order to charge in¬ 
surer, if loss afterward occurs without the fault of 
insured.®® .Where a policy is made with refer- 
ance to the time of sailing, the vessel is consid¬ 
ered as having sailed from the time she is un¬ 
moored and got under way in complete prepara¬ 
tion for the voyage®® with intent to proceed direct¬ 
ly on her voyage.^® The risk under such a policy 
has not attached where the vessel has not left the 


Ins. Co.. C.C.N.T., 9 P.Cas.No.4.902. 
8 Blatchf. 170, affirmed 18 Wall. 
287. 21 KBd. 827. 

Effect of marine insurance contract 
insuringr subject matter “lost or 
not lost" see supra S 235 c. 

84. U.S.—^Mercantile Mut, Ins. Co. 
V. Folsom. N-T.. 18 Wall. 287. 21 
Li.Ed. 827, affirming. C.C.. 9 P.Cas. 
No.4.902. 8 Blatchf. 170. 

38 C.J. p 1038 note 42. 

86. N.T.—^Murray v. Columbian Ins. 
Co.. 4 Johns. 443. 

Woyage pollcsr** defined see supra 5 
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36y Me.—^Folsom v. Merchants’ Mut 
Mar. Ins. Co.. 38 Me. 414. 

87. U.S.—Seamans v. Loring. C.C. 
Mass.. 21 F.Cas.No.12,583. 1 Mason 
127. 

38 C.J. p 1038 note 46. 

88. N.Y.—Snyder ir, Atlantic Mut 


Ins. Co.. 96 N.Y. 196. 47 Am.H. 
29. 

38 C.J. p 1038 note 46. 

89. N.Y.—Snyder v. Atlantic Mut. 

Ins. Co., supra. 

38 C.J. p 1088 note 47. 

3Qi N.Y.—^De LiOnguemere v. Fire¬ 
men Ins. Co., 10 Johns. 126. 

38 C.J. p 1038 note 60. 

81. Conn.—Smith v. Automobile Ins, 
Co. of Hartford, 148 A.-166, 108 
Conn. 849. 

38 C.J. p 1038 note 61. 

32. N.Y.—Snyder v. Atlantic Mut. 
Ins. Co.. 96 N.Y. 196. 47 Am.R. 
29. 

38 C.J. p 1039 note 62. 

83. U.S.—Seamajis v. Loring, C.C. 
Masa. 21 F.CaaNo.12,683. 1 Ma¬ 
son 127. 

34i U.S.—^M'Lanahan v. Universal 
Ins. Co.. Md., 1 Pet 170, 7 L.Bd. 98. 
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port, but has merely moved from one wharf to an¬ 
other to take on cargo.^i 

(b) On Cargo 

The time for commencement of the risk under a ma¬ 
rine policy on goods “from” or “at and from” a par¬ 
ticular port, or “from the loading thereof”, or on goods 
“now on board or to be shipped” Is controlled by the 
quoted phrases. 

A policy on goods “from” or “at and from,” a 
particular port commences when the goods are 
placed on board the vessel at such pprt,^^ and when 
the vessel is in such port at the time with the cargo 
on board it attaches immediately.^^ it does not | 
cover goods while in warehouse or while on the I 
wharf waiting to be laden but, if it is customary 
to carry the cargo in boats or lighters from the 
shore to the ship for loading, the policy will com¬ 
mence from the placing of the goods on board such 
craft.^® Where the policy is “at and from” a cer¬ 
tain port without more, it does not imply that the 
goods shall be loaded at that port, and it will at¬ 
tach where goods loaded at an antecedent port ar¬ 
rive at such port in safety,but the policy will not 
attach where the cargo was never at such port, but 
was taken in at some other port.^^ 

Where goods are insured “from the loading there¬ 
of,” the risk does not attach until such goods are 
actually on board,and insurer is not liable where 
the goods are lost while in transit from the shore 
to the ship, unless the policy so provideis.^® Where 
the policy insured cargo “now on board or to be 
shipped,” the risk commences as soon as any por¬ 
tion thereof is on board.®® 

(c) On Freight 

The provisions of the policy control as to the time 


of commencement of the risk when freight Is Insured 
“at and from” a particular place or “from the loading.” 

Where chartered freight is insured “at and from 
a particular place other than the place of loading, 
and the ship is at that place when the contract is 
concluded, the risk attaches when she sails on the 
voyage to the place of loading for the purpose of 
earning the freight,®^ and it is not material that 
she is to make several intermediate voyages.®^ 
Where' the policy is “from the loading,” no risk at¬ 
taches until that time, and the freight on goods 
which are not actually loaded on board is not cov¬ 
ered by the policy,®® but the policy will attach from 
the time of loading, although there are conditions- 
subsequent as to the manner of navigation.®^ 

b. DuratioiL and Termination of Bisk 

(1) In general 

(2) Under time policy 

(3) Under voyage policy 

(1) In General 

The duration of a risk under a marine policy depends 
on the provisions of the policy and may be affected by 
provisions relating to abandonment of the voyage or 
closing of navigation or by provisions suspending the 
risk at certain times or places or under certain condi¬ 
tions. 

The duration of the risk under a marine policy 
depends on a construction of the .particular provi¬ 
sions of the policy. Questions peculiarly arising 
under time and voyage policies are considered infra 
subdivisions b (2), (3) of this section. 

Abandonment of voyage. The contract of insur¬ 
ance is determined by the abandonment of the ad¬ 
venture by insured®® the moment a determination is 
definitely formed to abandon the voyage insured.®® 


41. Conn.—Smith v. Automobile Ins. 
Co. of Hartford, 148 A. 166, 108 
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P. 44, affirmed 68 P. 247, 15 C.C.A 
379, affirmed 17 S.Ct 786, 167 U.S. 
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88 C.J. p 1039 note 62. 
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44. Ala.—Smith & Holt v. Mobile 
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ers* Ins. Co., 4 So. 610, 40 LA.Ann. 
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48. Mass.—^Parsons v. Massachu¬ 
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Mass. 197, 4 Am.D. 116. 
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Co., 8 Wend. 283. 
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Co., 12 Gray 78. 
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Co., 4 Johns. 448. 
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Where the place of departure is specified by the 
policy, and the ship does not sail from that place, 
the adventure is abandoned.®^ 

Termination by closing of navigation. Policies 
on vessels or their cargo while navigating inland 
waters sometimes contain a provision that the risk 
shall cease if in consequence of ice or the closing of 
navigation the voyage cannot be finished the same 
season. Under this clause mere delay by ice will 
not amount to a stoppage of the voyage.^s Where 
a policy insuring the cargo of a canal boat contains 
a clause that if the boat is “prevented or detained 
by ice or the closing of navigation from terminating 
the trip” the policy shall cease, the words “pre¬ 
vented or detained by ice” mean detention in the 
ordinary course of navigation and do not apply 
where the boat is separated from the tow by rea¬ 
son of a storm, and she is driven ashore and strand¬ 
ed, and ice forms around her so that she cannot 
be reached by tugs, although the channel of the riv¬ 
er remains open.59 

Suspension of risk. In the absence of anything in 
the policy to the contrary, the insurance continues 
effective for the whole period or voyage covered.®® 
The policy may, however, expressly provide for a 
suspension of the risk at certain times and places,®^ 
or a suspension may arise under time policies where 
the voyage is specified and the vessel navigates 
other waters,®2 or where the insured vessel is sold 
during the term, but repurchased before expiration 
of the term.®3 It has also been said that the risk 
is suspended during the unseaworthiness of a vessel 
arising after the commencement of the risk and im¬ 
putable to insured, and revives again on the ves¬ 
sel's being restored to seaworthiness.®4 

(2) Under Time Policy 

(a) In general 

(b) Continuance or extension of time 

policy 


(a) In General 

Under a time policy the risk continues during the 
time designated and only during such time; and In the 
absence of a clause continuing the insurance It is Imma¬ 
terial where the vessel is at the termination of the 
period Insured. 

As discussed supra § 36, a time policy is one that 
limits the duration of the insurance to a specified 
period of time, and the risk therefore continues dur¬ 
ing the time designated®® and only during such 
time,®® unless the insurance is continued by some 
other provision of the policy, in accordance with the 
rules discussed infra subdivision b (2) (b) of this 
section. In the absence of any clause continuing 
the insurance it is immaterial where the vessel is 
at the termination of the period insured.®*^ Under 
a time policy on a vessel with freedom of all ports 
until her return to a specified port, the risk is not 
at an end where the vessel arrives within the time 
below the harbor, and is ordered to another port for 
repairs.®® 

Vessel laid up. A policy insuring a vessel for a 
year and containing a stipulation that it shall be 
laid up during designated months of such year con¬ 
tinues in force during the time that the vessel is 
laid up.®® 

Transshipment of goods. Where a policy is lim¬ 
ited to a specified niunber of days, the time con¬ 
sumed in making, with the written consent of in¬ 
surer, a transshipment of the insured goods from 
an unseaworthy vessel is not to be counted there- 
in.'^O 

(b) Continuance or Extension of Time Pol¬ 

icy 

The risk under a time policy may be extended by the 
policy beyond the dealgnated time, as where It provides 
that if the vessel at the expiration of the term is at sea 
or on a voyage the risk shall continue until her arrival 
at the port of destination. 

Where the policy is on time for an outward voy¬ 
age, an insurance for the return voyage “under and 


57. N.T.—Murray v. Columbian Ins. 
Co., 4 Johns. 443. 

38 C.J. p 1045 note 94. 
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63. U.S.—Hooper v. Robinson, MdU 
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subject to the conditions” of the existing policy does 
not enlarge the timeA policy on goods to cov¬ 
er for a specified time after they are landed con¬ 
tinues for that period of time after the whole are 
landed.*^2 Sending a check for an additional month’s 
insurance under a policy providing that it shall con¬ 
tinue in force at a pro rata premium from the date 
of its expiration until notice is given to insurer of 
its discontinuance is not a discontinuance.*^® 

A clause usually is inserted in time policies pro¬ 
viding that if the vessel at the expiration of the 
term is "at sea,” or *'on a passage,” or "on a voy¬ 
age,” the risk shall continue until her arrival at the 
‘‘port of destination.” The phrases "at sea” or "on 
a passage,” or “on a voyage” are equivalent terms, 
and in this connection mean that period during 
which the vessel is on her voyage and not lying in 
port.*^® If, however, she has quit her moorings in 
complete readiness for sea or has in any way com¬ 
menced her voyage, although still within the con¬ 
fines of the port, she is considered at sea.76 So she 
is considered at sea or on passage where she is 
seized and carried into a port against the will of 
her master.77 a vessel is not at sea or on passage, 
however, while lying in a foreign port which she 
has entered for the purpose of taking on supplies 
or a crew,^® or while in a port merely for the pur¬ 
pose of making nee’ded repairs,*^® or while anchored 
in an open roadstead for the purpose of taking on 
cargo.®® “Port of destination” does not mean the 
ultimate destination of the vessel, but the following 
destined port in the course of the voyage ;®i and 
it has been held that a vessel has arrived at a port 
of destination on her arrival at an open roadstead to 
take on cargo.®® On the other hand, it has been 


held that the "port of destination” in a time policy 
on a trading voyage, with the liberty of the globe, 
is the final port of destination, and where the ves¬ 
sel is at sea when the time expires, bound to an¬ 
other port in the course of her voyage, the insur¬ 
ance terminates.®® 

(3) Under Voyage Policy 

(a) On ship 

(b) On cargo, outfits, or freight 
(a) On Ship 

The duration and termination of the risk under a- 
voyage policy insuring a vessel “to” her “port of die- 
charge” or to her “port or ports of discharge,” or cov¬ 
ering her until she “gets Into” or “arrives at” a speci¬ 
fied port, or until she is “moored In good safety” de¬ 
pend on a construction of the quoted words and phrases. 

The risk on a vessel under a policy “to” a place, 
without any provision as to her safety there, con¬ 
tinues until the vessel is safely moored at the des¬ 
ignated port in the usual place and manner;®^ and 
where the policy is to cover until the vessel “gets 
into” or “arrives” at a specified port it is interpret¬ 
ed in the same way.®® Where the insurance is to 
a specified region and a market, the risk continues 
from port to port within that region till the cargo 
is disposed of.®® Where alternative destinations are 
given, the risk terminates when the vessel arrives 
in either of such ports for any purpose connected 
with the voyage.®*^ 

It is the general rule that a policy to "a port of 
discharge” terminates at the first port at which car¬ 
go is discharged;®® and where the vessel, having 
arrived at the port originally intended, or any other 
port in the country named, voluntarily breaks bulk 
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and discharges any part of her cargo, such port will 
be considered her port of discharge.^s The port of 
arrival is not the port of discharge unless the cargo 
is in fact there discharged but the necessary dis¬ 
charge of part of the cargo at the port of arrival 
for the purpose of lightening the ship or saving 
cargo does not terminate the risk.®i “The port of 
discharge" includes the whole port within which 
any portion of the cargo, according to the custom of 
such port, is usually taken out of the vessel.^^ 
Where insured and the consignees of the cargo 
agreed on an earlier port of delivery, than the one 
at first intended, the risk ends on discharge at that 
port.83 Where the insurance is to her “port or 
ports of discharge” in the alternative, the voyage 
terminates at the port where the cargo is substan¬ 
tially discharged®^ 

It is usual to continue the risk until the vessel is 
“moored in good safety” for a specified period. 
The place of mooring, within the meaning of this 
clause, is that place where the vessel is to be dis¬ 
charged, and a mooring at any other place for any 
other purpose is not to be considered,®® although a 
mooring in any place such as is usual for vessels of 
her character to discharge a part of their cargo is 
sufficient, even if it is not in the place actually 
intended for her finally to discharge.®® A mooring 
merely to lighten her, however, to get her into the 
berth to which she was proceeding, is not sufii- 
cient.®7 

“Good safety” requires that the vessel be in such 
a state of physical safety as to be able to keep 
afloat while her cargo is being unloaded;®® but 
the vessel may be in good safety although she is 
damaged or has lost an anchor or is in hazard of 


loss.®® When, although liable to seizure for a 
breach of the law, the vessel is not in fact taken 
until she has lain safely in port for some days, she 
has been moored in good safety and the risk is at 
an end.i 

(b) On Cargo, Outfits, or Freight 
The duration and termination of Insurance on cargo, 
outfits, or freight depend on a proper construction of 
provisions of the policy, such as provisions for Insurance 
“to** a specified port, or from warehouse to warehouse, 
or <'untll safely landed." 

The duration and termination of insurance on 
cargo or freight depend on a proper construction of 
the policy.® Where the insurance is “to” a speci¬ 
fied port, the risk ends as to cargo and freight on 
the goods being landed within a reasonable time at 
their place of destination in the customary manner,® 
and where, on termination of the voyage, after 
landing a portion of her cargo, the vessel again pro¬ 
ceeds to sea to discharge cargo at another port 
which she had passed without stopping, owing to 
unfavorable weather, and is wrecked, insurer is not 
liable.^ Insurance on cargo does not run out, how- 
.ever, because of the mere fact that the vessel failed 
to discharge the insured cargo on her first call at 
the port of destination owing to the congested con¬ 
dition of the port but proceeded to another port a 
short distance away, where this was not the begin¬ 
ning of a new voyage beyond the point of destina¬ 
tion, but a mere unimportant change or continua¬ 
tion of the original voyage permitted.® The policy 
is at an end where the goods are transshipped with¬ 
out necessity,® unless the right of transshipment is 
given or the voyage insured includes transshipment, 
in which case the goods are protected during the 
transshipment.^ A policy on freight is not termi- 


89. Mciss.—Coolldge V, Gray, 8 

Majss. 527. 

38 C.J. p 1042 note 39. 

90. Mass.—Coolidge v. Gray, supra. 
38 C.J. p 1042 note 40. 

91. Conn.—Sage v. Middletown Ins. 
Co., 1 Conn. 239—King v. Middle- 
ton Ins. Co., 1 Conn. 184. 

92. Mass.—Coolidge v. Gray, 8 

Mass. 627—Stocker v. Harris. 8 
Mass. 409. 

38 C.J. p 1042 note 49. 

93. Mass.—Shapley v. Tappan. 9 
Mass. 20. 

94. Mass.—^Bramhall v. Sun MuL 
Ins. Co., 104 Maas. 610, 6 Am.R. 
261—^Upton V. Salem Commercial 
Ins. Co., 8 Mete. 606. 

95. U.S.—Simpson v. Pacific MuL 
Ins. Co., C.C.Mass., 22 F.Cas.No. 
12,886, Holmes 136. 

N.T.—Dickey v. United Ins. Co.. 11 
Johns. 868. 

38 C.J. p 1043 note 62. 


96. Mass.—^Bramhall v. Sun Mut. 
Ins. Co., 104 Mass. 610, 6 Am.R. 

. 261. 

38 C.J. p 1048 note 63. 

97. U.S.—Simpson v. Pacific Mut. 
Ins. Co., C.C.MasB., 22 F.Cas.No. 
12,886, Holmes 136. 

Mass.—^Meigs v. Mutual Marine Ins. 
Co., 2 Cush. 439. ' 

98. N.T.—^Frlchette v. State Mut. 
Fire & Marine Ins. Co., 16 N.T. 
Super. 190. 

38 C.J. p 1043 note 56. 

99. Mass.—^Blll V. Mason, 6 Meuas. 
313. 

S.C.—^Murden v. South Carolina Ins. 

Co., 8 S.C.L. 200. 

88 aj. p 1043 note 58. 

1. La.—^Marlatigui v. Louisiana Ins. 

Co., 8 La. 66, 28 Am.D. 129. 

88 C.J. p 1043 note 60.* 

8. floods "in transit" 

U.S.—Crew-Levick Co. v. British & 
Foreign Marine Ins, Co. of Liver¬ 
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pool. Pa., 108 F. 48. 48 C.C.A. 107, 
certiorari denied 21 S.Ct. 918, 179 
U.S. 686, 46 L.Bd. 886. 

38 C.J. p 1043 note 62 [b]. 

3. Ala.—^Mobile Marine Dock & Mut 
Ins. Co. V. McMillan & Son, 81 Ala. 
711. 

La.—Osacar v. Louisiana State Ins. 

Co., 6 Mart,N.S.. 386. 

38 C.J. p 1043 note 63. 

4. U.S.—^Alaska Banking & Safe De¬ 
posit Co. of Nome, Alaska v. Mar¬ 
itime Ins. Co., D.C.Wash., 166 F. 
710. 

6. U.S.—Ocean Marine Ins. Co. v. 
Llndo, C.aA.Cal., 30 F.2d 782, af¬ 
firming Lindo V. Ocean Marine Ins. 
Co., D.C., 27 F.2d 966. 

6. Mo.—Salisbury v. St Louis Ma¬ 
rine Ins. Co., 28 Mo. 663, 66 Am.D. 
687—^Mallnckrodt v. Jefferson Mut 
Fire Ins. Co., 1 Mo.App. 206. 

7. Ill.—^^na Ins. Co. v. Stivens, 47 
Ill. 86, 96 Am.D. 467. 
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nated by the arrival of a part of the cargo at its 
destination where the balance still remains subject 
to loss from the risks insured against.* An insur¬ 
ance on outfits in a fishing or a whaling voyage 
does not terminate pro tanto with their consump¬ 
tion or distribution, but attaches to the proceeds of 
the adventure.* 

Under some marine policies the insured goods 
are covered from the time of leaving the shipper’s 
warehouse until safely deposited in a warehouse at 
the destination named in the policy. This clause 
seems to be of comparatively recent origin,and 
evidently is intended to cover the goods after be¬ 
ing discharged at the port of destination while in 
the ordinary course of transit to the consignee’s 
warehouse or some other equivalent place of stor¬ 
age where the goods are held for the consignee, 
and the insurance terminates on deposit of the 
goods in a structure which because of its construc¬ 
tion and use is a warehouse and not a shed.^* De¬ 
posit of the goods in a customhouse, regardless of 
the nature or character of the building used by the 
government for the storage of goods while passing 
customs, will not, however, terminate the policy 
risk.i* Whether goods covered by such a policy 
have, in a given case, been safely deposited in the 
consignee’s or other warehouse at destination de¬ 
pends on the circumstances of each particular 
case.i4 

Sometimes the risk on goods is continued by the 
policy “until safely landed.” Under this clause the 
risk terminates with the safe landing of the goods 


at the usual place of delivery,i5 although such port 
is not the ultimate destination of the goods,^* un¬ 
less the policy expressly covers the transportation to 
the ultimate destination of the goods.^^ A delivery 
to the consignee is not necessary.^* The risk ter¬ 
minates on each parcel as it is landed,^* although it 
has been held that insurers are not exonerated from 
liability for loss to goods where a part only has 
been discharged, unless they have been received or 
accepted by the consignee or a reasonable time has 
elapsed for the discharge of the remainder.**^ 
Where insured goods are placed in a public lighter, 
in the usual course of trade, for the purpose of tak¬ 
ing them ashore, they are not thereby “safely land¬ 
ed,” but the risk of insurer continues until the 
goods are landed from the lighter.*^ 

§ 335. - Other Policies 

The general rules of construction of Insurance poli¬ 
cies with respect to commencement and duration of the 
risk have been applied In cases involving automobile, 
fidelity, hall, health, and various other Insurance poli¬ 
cies. 

The general rules of construction of insurance 
policies with respect to commencement and duration 
of the risk, which are discussed supra § 329, and 
which, as shown supra §§ 330--334, are applicable in 
the construction of accident, fire, liability, life, and 
marine policies, have been applied also in constru¬ 
ing other policies to determine the time at which 
the risk under the policy commences and the period 
during which it continues and at the expiration of 
which it terminates.** 


Mo.—Fletcher v. St. Louis Marine 
Ins. Co., 18 Mo. 198. 

88 C.J. p 1048 note 68. 

a Mo.—Willard v. Millers' & Man¬ 
ufacturers' Ins. Co., 30 Mo. 86. 

88 C.J. p 1048 note 66. 

9. U.S.—Hancox v. Fishing Ins. Co., 
C.C.Mass.. 11 F.Cas.No.6.018, 8 

Sumn. 132. 

la U.S.—Ocean Marine Ins. Co. v. 
LIndo, C.C.A.Cal., 80 F.2d 782, af¬ 
firming, D.C., Lindo V. Ocean Ma¬ 
rine Ins. Co., D.a, 27 F.2d 956. 

11. U.S.—Ocean Marine Ins. Co. v. 
Lindo, supra. 

la U.S.—St. Maurice Valley Paper 
Co. V. Continental Ins. Co., D.C.N. 
Y., 13 F.Supp. 346, affirmed, C.C.A., 
85 F.2d 1018. 

la U.S.—Ocean Marine Ins. Co. v. 
Lindo, aC.A.Cal., 80 F.2d 782, af¬ 
firming, D.C., Lindo v. Ocean Ma¬ 
rine Ins. Co., D.C., 27 F.2d 956. 

14. U.S.—Ocean Marine Ins. Co. v. 
Lindo, supra. 

44 0.J.S.-81 


IB. N.T.—Bridge v. Niagara Ins. 

Co., 1 N.T.Super. 467. 

38 aj. p 1044 note 71. 
la Ala.—Mobile Marine Dock & 
Mut. Ins. Co. V. McMUlan & Son, 
27 Ala. 77. 

17. N.T.—Beddall v. British & For¬ 
eign Marine Ina Co., 37 N.E. 618, 
143 N.Y. 94, affirming 21 N.Y.S. 
709. 

la Mass.—^Mansur v. New England 
Mut Marine Ins. Co., 12 Gray 620. 
88 aj*. p 1044 note 74. 

19. Mass.—^Mansur v. New England 
Mut Marine Ins. Co., supra. 

88 C.J. P 1044 note 76. 
aOu Mo.—^Fletcher v. St Louis Ma¬ 
rine Ins. Co., 18 Mo. 198. 

21. N.Y.—^Wadsworth v. Pacific Ins. 
Co., 4 Wend. 88. 

88 C.J. p 1044 note 77. 

22. Burglary and theft insurance 
(1) Open policy insuring automo¬ 
bile against theft etc., from noon on 
certain day to noon of later date, 
construed with certificates keeping 
policy in force from Aug. 80, 1918, to 
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September, 1913, was held in force 
from noon of August 30 to noon 
of September 80.—Troy Automobile 
Exch. V. Home Ins. Co., 169 N.Y.S. 
796, 102 Mlsc. 831. 

(2) In absence of an express pro¬ 
vision to that effect, a theft in¬ 
surance policy is not terminated on 
death of insured.—Gold v. Commer¬ 
cial Casualty Ins. Co., 27 PcuDlst. & 
Co. 661. 

Crop Insurance 

Provision in cotton crop policy flbc- 
ing effective date of insurance there¬ 
under at a time when the policy was 
countersigned by fully authorized 
and legally commissioned agent of 
insurer controlled as against a con¬ 
flicting provision in the application. 
—^National Union Fire Ins. Co. of 
Pittsburgh, Pa. v. California Cotton 
Credit Corporation, C.C.ACal., 76 F. 
2d 279. 

Ouarauty Insuzauoe 

(1) Where contractor was to dig 
drainage ditch, commencing on cer¬ 
tain date, bond indemnifying against 
I loss from failure to perform contract 
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Automobile insurance. In the absence of other 
showing, the date of an automobile collision policy 
i;sually governs as to the time of commencement of 
the risk;2S but, where the validity of a collision 
insurance policy depends on its being properly coun¬ 
tersigned, the term for which the policy was issued 
does not begin to run until the date of the coun- 
tersigning,24 even though the policy purports to fix 
the term of insurance as commencing at a prior 
date.25 Accordingly, where a policy is issued for a 
term of one year, a collision occurring within one 
year from the date the policy was properly executed 
is covered by the policy notwithstanding, according 
to the date set out in the policy, the accident oc¬ 
curred after the expiration of the term.26 

Embezzlement or conversion insurance insures 
only the equity of the conditional seller as long as 
the contract of conditional sale is in existence.^^ 
After a conversion of the car within the terms of 
the policy, the rights of the seller thereunder be¬ 
come vested,28 and the policy is not terminated by 
the seller’s subsequent foreclosure of a real estate 
mortgage given to secure the purchase price.29 

Fidelity insurance. The time for commencement 
of the risk under a contract of fidelity insurance is 


to be determined by reference to the terms of the 
contract.30 A bond guaranteeing the fidelity of a 
public ofiScial, indefinite as to duration, will, stand¬ 
ing alone, remain in force during the incumbency 
of the officer in his present term.^^ If the language 
of a fidelity insurance contract imports that the bond 
is to run indefinitely, one year at a time, and pro¬ 
vides for annual premiums, the contract will be 
treated as a continuing one,®^ but continuing only 
on the condition of mutual assent,^^ and each pre¬ 
mium is regarded as part consideration of the en¬ 
tire risk,34 and enforced as such part considera¬ 
tion and not as a condition.35 A bond of a bank’s 
officer executed for an indefinite term and kept in 
force by the payment of annual premiums is not’a 
continuous contract, however, where the officer is 
reelected annually and required at each reelection 
to give bond, but every renewal constitutes a sepa¬ 
rate and distinct contract.36 Where insurer’s prac¬ 
tice is to issue a new bond or a continuation cer¬ 
tificate as may be requested by insured, and, no re¬ 
quest to the contrary being made, a new bond is 
issued containing no reference to the first bond or 
language to the effect that it is a continuation of 
the first bond, the two bonds are independent con- 
tracts.37 Effect will be given to the provisions of 


was held not to become operative 
before date by contractor’s purchase 
of equipment; and Insolvency adju¬ 
dication of surety company by state 
court before bond became operative 
terminated bond by operation of law. 
—Thomas v. Land, 30 S.W.2d 1035, 
225 Mo.App. 216. 

(2) In the case of the Insurance 
of the safe carrlagre of articles by 
mall, a letter to Insurer advising It 
of the deposit and the registry of 
the articles In the post office may 
be made a prerequisite to the com¬ 
mencement of the risk.—^Banco de 
Sonora v. Bankers’ Mut Casualty 
Co.. 100 N.W. 682. 124 Iowa 676, 104 
Am.S.R. 867. 

(3) Surety of government’s lessee 
was held bound under contract for 
one year and thereafter as long as 
leases should be renewed, or until 
proof of lessee’s discharge.—South¬ 
ern Surety Co. v. Goltra, Mo.App., 
9 S.W.2d 661. 

(4) Bond for performance of cor¬ 
poration’s contract to account for 
books delivered to It for sale was 
held not discharged by expiration of 
its charter during contiact period.— 
Southern Surety Co. v. MaoMlllan 
Co.. C.C.A.Okl., 58 F.2d 541. certiorari 
denied Southern Surety Co. of New 
Tork V. MacMillan, 63 S.Ct 18. 287 
tJ.S. 617, 77 LuBd. 636. 

S3. Idaho.—Burdick v. California 

Ins. Co. of San Francisco, 295 P. 

1006. 50 Idaho 327. 


24. S.C,—Davis V. Home Ins. Co., 

118 S.E. 636, 125 S.C. 381. 

25. S.C.—^Davls v. Home Ins. Co., 

supra. 

26- S.C.—Davis v. Home Ins. Co., 

supra. 

42 C.J. p 791 note 3. 

Issuance of policy generally see su¬ 
pra S 262. 

27. Ariz.—^Pennsylvania Fire Ins. 
Co. V. Johnson, 237 P. 634, 28 Ariz. 
448. 

Wash.—Skoug v. Hartford Accident 
& Indemnity Co., 214 P. 156, 124 
Wash. 293. 

42 C.J. p 808 note 78. 

S8l Ariz.—^Pennsylvania Fire Ins. 
Co. V. Johnson, 237 P. 634, 28 Ariz. 
448. 

29. Ariz.—^Pennsylvania Fire Ins. 
Co. V. Johnson, supra. 

30. Mo.—^Roark v. City Trust, Safe 
Deposit & Surety Co., 110 S.W., 
1, 130 Mo.App. 401. 

25 C.J. p 1089 note 9 [a].- 

81. Ohio.—^Bryant v. American 
Bonding Co., 82 N.B. 960, 77 Ohio 
St 90. 

Time covered by policy generally see 
Infra 5 803. 

32. Kan.—^Docking v. National Sure¬ 
ty Co., 262 P. 201, 122 Kjbux 236— 
First Nat Bank v. Hartford Acci¬ 
dent & Indemnity Co.. 252 P. 199, 
122 Kan. 334. 

Ohio.—^Bryant v. American Bonding 
Co., 82 N.B. 960, 77 Ohio St 90. 
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Okl.—State v. New Amsterdam Cas¬ 
ualty Co.. 286 P. 608, 110 Okl. 28. 
42 AL.B. 829. 

Tenn.—^Fourth & First Bank & Trust 
Co. V. Fidelity & Deposit Co. of 
Maryland, 281 S.W. 786, 168 Tenn. 
176, 45 A.L.It 610. 

Tex.—^American Indemnity Co. v. 
Mexla Independent School Diet. 
Clv.App., 47 S.W.2d 682, error dis¬ 
missed. 

Statutory bond of acoonntant 
The term of a statutory bond of a 
certified public accountant Is not 
measured by the period for which 
premium has been charged by sure¬ 
ty company.—Jaeger Mfg. Co. v. 
Massachusetts Bonding & Ins. Co.. 
294 N.W. 268, 229 Iowa 168. 

33. Ohio.—Bryafit v. American 
Bonding Co.. 82 N.B. 960, 77 Ohio 
St 90. 

34. Tenn.—^Fourth & First BaiA & 
Trust Co. V. Fidelity & Deposit 
Co. of Maryland, 281 S.W. 786, 163 
Tenn. 176. 45 AL.R. 610. 

35. Tenn.—Fourth & First Bank & 
Trust Co. V. Fidelity & Deposit 
Co. of Maryland, supra., 

3a N.C.—^Hood ex rel. Bank of 
Summerfield v. Simpson, 176 S.B. 
198, 206 N.C. 748. 

37. CaL—^Isaao Upham Co. v. U. S. 
Fidelity & Guaranty Co., 211 P- 
809. 69 CaJLApp. 606. 
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the contract as to the time of its termination,88 as 
where it provides for a fixed term89 or where it 
provides that the insurance shall end with the date 
of discovery by the employer that the employee has 
not faithfully performed his duties^O in the ab¬ 
sence of a provision therefor a bond issued to a 
bank to protect it against the dishonesty of an offi¬ 
cer or employee is not terminated by the appoint¬ 
ment of a receiver for the bank^i or by the fact 
that the state bank commissioner has taken charge 
of the bank>2 The liability of insurer on a bond 
given to secure the honesty of a person as employee 
of insured terminates at the death of insured, ex¬ 
cept as to prior acts of the employee,43 although the 
latter remains in the employ of the personal rep¬ 
resentatives who continue the business of insured^^ 

Hail insurance. A statute creating a hail insur¬ 
ance department which is required to insure grow¬ 
ing grain within the state against loss by hail if 


the owner consents thereto does not automatically 
insure growing grain against loss; to bring the in¬ 
surance into existence, the owner must apply there¬ 
for, and statutory requirements must be complied 
with The time when the insurance takes effect 
is regulated by statute in some jurisdictions.^® Un¬ 
der the provisions of some statutes hail insurance 
does not take effect until the application is actually 
received in the office of the department,^7 and, 
where the crop is struck by hail at any time be¬ 
fore the application is filed, no policy issued be¬ 
comes effective.**® A mutual insurance company 
may by its by-laws exempt itself from liability for 
losses occurring after a specified date,^® notwith¬ 
standing the statute provides that policies shall ex¬ 
pire at a later date.®® 

Health insurance. In the absence of some provi¬ 
sion therein indicating a contrary intent, a policy 
of health insurance takes effect from its date®i and 


38. Okl.—^U. S. Fidelity & Guaranty 
Co. y. State. 10 P.2d 454. 157 Okl. 
27. 

39. Okl.—IT. S. Fidelity & Guaranty 
Co. V. State, supra. 

S.D.—^Federal Deposit Ins. Corpora¬ 
tion of Washington. D. C., v. West¬ 
ern Surety Co., 286 N.W. 909, 66 
S.D. 503. 

40. U.S.—U. S. Fidelity & Guaran¬ 
ty Co. v. State of Oklahoma ex 
rel. Shull. C.C.A.Okl.. 43 F.2d 532 
—^Blomqulst v. American Surety 
Co. of New York. C.C.A.Mont. 20 
F.2d 661. 

Miss.—^Fidelity & Deposit Co. y. Mer¬ 
chants' & Marine Bank of Pasca¬ 
goula, 161 So. 373. 169 Miss. 755. 
suggestion of error sustained on 
other grounds In part and oyer- 
ruled In part 154 So. 260. 169 Miss. 
766. 

Time of discoyery of loss as affect¬ 
ing liability see infra § 804. 
rraudnlent or dishonest aot 

(1) Under fidelity bond proyidlng 
that it should 'terminate on discoy¬ 
ery by employer of any fraudulent 
or dishonest act on part of bonded 
employee, the words “any fraudu¬ 
lent or dishonest act" imply posl- 
tlye acts of wrongdoing, and corpo¬ 
rate employer was not barred from 
recoyerlng for embezzlement by em¬ 
ployee even though employer's pres¬ 
ident admitted that employer had 
given employee a check to enable 
him to make good a shortage In his 
accounts with another person for 
whom he was collecting rents, where 
there was no showing that money of 
other person was taken with crim¬ 
inal intent of depriving him of its 
use and benefit, and employer re¬ 
tained collector.—Curran & Tread- 
away y. American Bonding Co. of 


Baltimore. 192 So. 336, 193 La. 763. 
annulling. App., 187 So. 348. 

(2) Drawing by bank's employee 
of month's salary In advance, openly 
placing In till duebills representing 
amount, was not “dishonest act." dis¬ 
covery of which would terminate 
fidelity policy even though statute 
punishes as misdemeanor borrowing 
by employee from bank without di¬ 
rectors' authority.—^Bank of Com¬ 
merce A Trust Co. V. Union Indem¬ 
nity Co., 142 So. 156, 174 Leu 1014. 
£osb before effective date of bond 
Under fidelity bond providing that 
insurance as to any of the employees 
named should terminate only by re¬ 
tirement of employee from employ 
of the employer or on discovery of 
loss through that employee, where 
embezzlement by employee before 
effective date of the bond was dis¬ 
covered after bond became effective 
but was not reported and employee 
embezzled more funds, employer’s 
failure to notify surety of loss 
which occurred before effective date 
of bond did not terminate bond so as 
to relieve surety from liability for 
later losses.—^Reliable Furniture Co. 
V. Union Safe Deposit & Trust Co. 
of Delaware, 21 A.2d 834, 188 Me. 
87. 

Constrnotlve notice 

Knowledge of cashier of bank of 
Its president’s defalcations when 
committed was not constructive no¬ 
tice thereof to bank, as respects llo^ 
billty of surety on employees' fidel¬ 
ity bond which provided for its ter¬ 
mination on discovery by bank of 
loss.—^Fidelity & Deposit Co. v. Mer¬ 
chants’ & Marine Bank of Pasca¬ 
goula, 154 So. 260, 169 Miss. 755. 
sustaining and overruling suggestion 
of error In part 151 So. 878, 169 
Miss. 755. 


41. Conn.—Bassett v. City Bank & 
Trust Co., 170 A. 482, 118 Conn. 
18. 

48. OkL—U. S. Fidelity & Guaranty 
Co. v. State. 10 P.2d 464, 167 Okl. 
27. 

43. Wis.—^Roth V. Massachusetts 
Bonding & Ins. Co., 149 N.W. 143. 
168 Wls. 469. 

44. Wis.—^Roth V. Massachusetts 
Bonding & Ins. Co., supra. 

45. N.D.—^Bossen v. Olsness. 182 N. 
W. 1013, 48 N.D. 68. 

48. N.D.—^Anderson v. Westchester 
Fire Ins. Co.. 178 N.W. 434, 46 N. 
D. 456. 

29 C.J. p 206 note 12. 

47. N.D.—Gllnz v. State, 298 N.W. 
238, 70 N.D. 776. 

48. N.D.—Gllnz v. State, supra. 
ZEatezlal damage 

When material damage Is caused 
to crop by hall, crop Is “struck by 
hail”, within statute making insur¬ 
ance ineffective on crop struck by 
hail before application is filed with 
hail Insurance department, no mat¬ 
ter what may be yield thereafter. 
Laws 1933, c. 187, S§ 2, 6.—Gllnz v. 
State, supra. 

49. Kan.—^Kansas State Mut Hall 
Assoc, v. Prather, 79 P. 1080, 7l 
Kan. 179. 

Minn.—^Flakne v. Minnesota Farm¬ 
ers’ Mut. Ins. Co.. 117 N.W. 786, 
105 Minn. 479. 

29 C.J. p 206 note 18. 

50. Kan.—^Kansas State Mut. Hall 
Assoc. V. Prather, 79 P. 1080, 71 
Kan. 179. 

51. Iowa.—Schmith v. Union Mut. 
Casualty Co., 247 N.W. 666, 216 
Iowa 936. 

N.Y.—^Friedman v. Massachusetts 
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continues for the agreed term,53 and does not ex¬ 
pire until midnight of the date to which it has been 
extended by premium payment.® 3 The policy may 
provide that coverage of certain risks will not com¬ 
mence until the policy has been in effect a stated 
time,5^ but, if such a provision is repugnant to 
other provisions covering sickness contracted sub¬ 
sequent to the issue of the policy, it is ineffective 
under the rule of strict construction.®® 

§ 336. Entire or Severable Contracts 

An Insurance policy purporting to be entire may In 
fact be divisible and severable, the question of divisibility 
or separability of the contract, whether it be one of ac¬ 
cident, Are, life, or other insurance, resting primarily on 
the Intention of the parties deduclble from the stipula¬ 
tions of the contract and the rules governing the ascerw 
tainment of that Intention. 

A policy of insurance purporting to be entire may 
in fact be divisible and severable.®® The question 
of divisibility or separability rests primarily on the 
intention of the parties deducible from the stipula¬ 
tions of the contract and the rules governing the 
ascertainment of that intention.®*^ Where a policy 
grouping several risks incident to the ownership 
and operation of motor vehicles, such as those of 
accidental bodily injury or death occasioned to the 
operator, loss or damage from accident or injury 
suffered by some person caused by the vehicle and 
for which the owner is liable, loss or damage to 
property caused by the motor vehicle, and loss or 
damage to the vehicle by fire, accident, burglary, or 
theft, its legal effect is not different from the legal 
effect of separate policies each against one of the 
grouped risks.®® So, where insurance against loss 


by fire is included with insurance against other 
risks, the liability for a fire loss is not impaired, 
and insured is not deprived of the protection of stat¬ 
utory provisions applicable to fire insurance.®® The 
inclusion of different kinds of liability insurance in 
one policy does not change the rules of construc¬ 
tion which would be applied to the different kinds of 
insurance if they had been embodied in separate 
policies.®® 

Where a ship, cargo, and freight all belong to 
the same party and are separately insured, the case 
is to be treated as though the vessel and cargo were 
owned by different persons.®^ 

Accident insurance. An accident policy provid¬ 
ing an additional benefit for a limited insurance in 
favor of the beneficiary is separable into two dis¬ 
tinct contracts of insurance, one insuring the prin¬ 
cipal insured and the other the beneficiary.®® An 
accident policy payable to the estate of insured and 
an automobile supplement covering injuries while 
riding in an automobile making insurance payable 
to a third person constitute two contracts.®* 

Fire insurance. Policies frequently are written 
which, while specifying one gross premium, cover 
several items of property, the total amount of the 
insurance being apportioned to the several items by 
specifying the amount of insurance on each item; 
and the courts are not in accord as to whether in 
such case the policy is to be regarded as an entire 
and indivisible contract which must stand or fall as 
a whole, or as in effect so many separate contracts, 
so that the invalidity as to one item will not defeat 
recovery for loss bn other items.®^ This question 


Accident Co.. 279 N.T.S. 862, 244 
App.Div. 342. 

52. K a n .—^Hunley v. Union Ins. Co., 
249 P. 685, 121 Kan. 674. 

53L Mich.—^Hallock v. Income Guar¬ 
anty Co., 269 N.W. 133, 270 Mich. 
448. 

54. La.—Cryer v. Great American 
Casualty Co., 7 La.App. 469. 

Miss.—Continental Casualty Co. v. 

Hall. 80 So. 835, 118 Miss. 871. 
asatemity heneiltB 
Policy providingr for maternity 
benefits and ezcludlngr from cover¬ 
age maternity cases during “first 
year policy is in force" means dur¬ 
ing first year policy is continuously 
in force and, on reinstatement of a 
policy lapsed for nonpayment of pre¬ 
miums, the “first year" is computed 
from date of reinstatement rather 
than from date of original Issuance 
of policy.—Williams v. National Cas¬ 
ualty Co., 23 N.Y.S.2d 548, 175 Misc. 
268, affirmed 27 N.Y.S.2d 1003, 261 
App.Div. 1106. 

55» Iowa.—Schmith v. Union Mut. 


Casualty Co., 247 N.W. 666, 216 
Iowa 936. 

Strict or liberal construction gen¬ 
erally see supra S 397. 

50. U.S.—^Hesselberg v. .^tna Life 
Ins. Co., CCJLMo., 102 F.2d 28. 
Hail insuranoe 

(1) Hail insurance policy in which 
sum thereof la stated in aggregate, 
but further expressed in specific 
amount on each of several designat¬ 
ed portions of insured property, is 
not indivisible contract, but as to 
each division of property is entire, 
although there may be included in 
division several articles.—Jensen v. 
Lincoln Hall Ins. Co., 249 N.W. 94, 
125 Neb. 87. 

(2) Where separate crops Insured 
were so situated that risk on each 
crop was distinct from the others, 
hall insurance policy was divisible. 
—Wieczorek v. Rochester American 
Ins. Co., 262 N.W. 639, 62 S.D. 216. 

57. Okl.—Niagara Pire Ins. Co. v. 

Wllkerson, 800 P. 686, 160 Okl. 128. 
26 C.J. p 102 note 86 [bL 
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58. Tex.—International Indemn. Co. 
V. Duncan, Clv.App., 254 S.W. 238. 

42 C.J. p 788 note 27. 

59. Tex.—^Hartford Fire Ins. Co. v. 
Owens, Civ.App., 272 S.W. 611— 
International Indemn. Co. v. Dun¬ 
can. Clv.App., 254 S.W. 233. 

ea Mass.—Cormier v. Hudson, 187 
N.H. 625, 284 Mass. 231. 

61. N.Y.—^Hubbell v. Great Western 
Ins. Co., 74 N.Y. 246. 

68: Cal.—Wilkinson v. Standard Ac¬ 
cident Ins. Co. of Detroit, Mich., 
180 P. 607, 180 CaX 262. 

Ho.—State ex rel. Schmohl v. BSlli- 
son, 182 S.W. 740, 266 Mo. 580, re¬ 
versing Schmohl V. Travelers' Ina 
Co., App., 177 S.W. 1108. 

63. U.S.—.ffltna Life Ins. Co. v. Al¬ 
len, C.C.A.Me., 32 F.2d 490, petition 
dismissed 60 S.Ct. 14, 280 U.S. 616, 
74 L.Ed. 666. 

04. Ga.—Jenklns v. National Un¬ 
ion Fire Ins. Co., 7 S.E.2d 268, 
269. 189 Ga. 685, 129 A.L.R. 648, 
citing Cbzpns Otixls, and answers 
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becomes especially important in determining the lia¬ 
bility on breach of conditions or warranties by in¬ 
sured with respect to a part of the risk.®5 Some 
authoriries, influenced apparently by the fact that 
the contract is executed as a whole and the consid¬ 
eration is a gross premium, have adopted the con¬ 
clusion that such a contract is indivisible,®® and that 
the sole effect of the apportionment of the risk is to 
limit the amount of the risk as to each of the sep¬ 
arate terms,®'^ while other authorities hold that, the 
amount of insurance being distributed over several 
distinct items, the contract is divisible, notwith¬ 
standing the premium is entire.®® 


This difference in the authorities extends to poli¬ 
cies covering separate buildings, some cases holding 
such contracts inseverable,®® while others hold them 
to be severable.*^® The same conflict exists as to 
policies covering distinct items of personal proper- 
ty,7i and to policies on buildings and their con¬ 
tents. Many of the apparently conflicting deci¬ 
sions may, however, be explained and reconciled on 
the theory advanced by some authorities that nei¬ 
ther the entirety of the premium nor the separate 
valuation of the items insured is the controlling fac¬ 
tor, but that the question is to be determined with 
reference to the character of the risk as entire or 
divisible,73 the rule being laid down that, where the 


to certified questions conformed to 
7 S.B.2d 610, 61 Ga.App. 804. 

Ill.—Capps V. National Union Fire 
Ins. Co., 149 N.E. 247, 318 Ill. 350, 
reversing Capps v. National Un¬ 
ion Fire Ins. Co. of Pittsburgh, 
Pa., 237 IlLApp. 103. 

Okl.—^Niagara Fire Ins. Co. v. Wil- 
kerson, 300 P. 686, 150 Okl. 123— 
George v. Connecticut Fire Ins. 
Co.. 201 P. 510. 84 Okl. 172, 23 A. 
L.R. 80, modifying former opin¬ 
ion on second rehearing George v. 
Connecticut Fire Ins. Co. of Hart¬ 
ford. Conn., 200 P. 544, 691, 84 Okl. 
172, 23 A.L.R. 80. 

Tenn.—Payne v. Eureka-Security 
Fire & Marine Ins. Co., 133 S.W.2d 
456, 175 Tenn. 134, citing Corpus 
Juris, and rehearing 122 S.W.2d 
431, 173 Tenn. 659. 

65. Okl.—Niagara Fire Ins. Co. v. 
Wilkerson, 300 P. 686, 160 Okl. 
123. 

Avoidance and forfeiture of entire or 
severable contract of fire insur¬ 
ance for: 

Breach of promissory warranty or 
condition subsequent see infra § 
546. 

Misrepresentation, fraud, or breach 
of warranty or condition pre¬ 
cedent see infra § 508. 

66. N.J.—Rice v. Norwich Union 
Fire Ins. Soc., 25 A.2d 907, 128 
N.J.Law 314. 

Ohio.—^Kaufman v. Henry Clay Fire 
Ins. Co., 167 N.E. 473, 32 Ohio 
App. 229. 

26 C.J. p 101 note 28. 

67. Minn.—In re Millers* & Manu- 
facturefrs* Ins. Co.. 106 N.W. 485, 
97 Minn. 98, 4 L.R.A.,N.S., 231. 7 
Ann.Cas. 1144. 

26 C.J. p 101 note 29. 

68. Ala.—Rhode Island Ins. Co. v. 
Walden, 116 So. 693, 217 Ala. 610. 

Idaho.—Creem v. Northwestern Mut. 
Fire Ass'n, 66 P.2d 762, 768, 66 
Idaho 629. citing Corpus Juris. 
Miss.—Claxton v. Fidelity & Guaran¬ 
ty Fire Corporation, 176 So. 210, 
179 Miss. 556. 

Mo.—Parker-Russell Min. & Mfg. Co. 


V. Insurance Co. of North Ameri¬ 
ca, 240 S.W. 248, 209 Mo.App. 603, 
followed in Parker-Russell Min. & 
Mfg. Co. V. Queen Ins. Co. of 
America, 246 S.W. 1119. 

Okl.—Niagara Fire Ins. Co. v. Wil¬ 
kerson, 300 P. 686, 160 Okl. 123— 
George v. Connecticut Fire Ins. 
Co.. 201 P. 510, 84 Okl. 172, 23 A. 
Li.R. 80, modifying former opinion 
on second rehearing George v. 
Connecticut Fire Ins. Co. of Hart¬ 
ford. Conn., 200 P. 544, 691, 84 Okl. 
172, 23 A.L.R. 80. 

S.C.—Trakas v. Globe & Rutgers 
Fire Ins. Co. of New York, 139 S. 

E. 176, 141 S.C. 64, 63 A.L.R. 1119. 
Tenn.—Lloyds America v. Duck, 128 

S,W.2d 625, 626, 174 Tenn. 620. 
Tex.—Yeager v. St. Paul Fire & Ma¬ 
rine Ins. Co., Civ.App., 166 S.W.2d 
939, error dismissed. 

26 C.J. p 101 note 30, p 192 note 78, 
P 193 note 79. 

69. N.J.—Rice V. Norwich Union 
Fire Ins. Soc., 25 A,2d 907, 128 N. 
J.Daw 314. 

26 C.J. p 102 note 31. 

70. Ky.—Speagle v. Dwelling-House 
Ins. Co., 31 S.W. 282, 97 Ky. 646, 17 
Ky.L. 610. 

26 C.J. p 102 note 32. 

71. Held severable 

N.Y.—Firemen’s Fund Ins. Co. v. 
Pennant Finance Corporation, 207 
N.Y.S. 792, 124 Misc. 369. 

S.C.—Trakas v. Globe & Rutgers 
Fire Ins. Co. of New York, 139 S.E. 
176, 141 S.C. 64, 63 A.L.R. 1119. 

26 C.J. p 102 note 33 [b]. 

Held not severable 
Ohio.—Muskovitz v. Sun Underwrit¬ 
er’s Agency of Sun Ins. Co., 3 Ohio 
App. 422. 

26 C.J. p 102 note 33 [a]. 

72. Held severable 

U.S.—^Northern Assur. Co.. Limited, 
of London v. Case, C.C.A.N.C., 12 

F. 2d 661—^Downey v. German Alli¬ 
ance Ins. Co., C.C.A.W.Va., 262 F. 
701. 

Ala.—Rhode Island Ins. Co. v. Wal¬ 
den, 116 So. 693, 217 Ala. 610. 
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Miss.—Claxton v. Fidelity & Guar¬ 
anty Fire Corporation, 176 So. 210, 
179 Miss. 656. 

N.Y.—Jammal v. Girard Fire & Ma¬ 
rine Ins. Co., 206 N.Y.S. 661, 210 
App.Div. 146. 

Okl.—Niagara Fire Ins. Co. v. Wil¬ 
kerson, 300 P. 686, 150 Okl. 123. 
Tex.—^Yeager v. St. Paul Fire & Ma¬ 
rine Ins. Co., Civ.App., 166 S.W.2d 
939, error dismissed. 

26 C.J. p 102 note 34 [b]. 

H^d not severable 
Ga.—Jenkins v. National Union Fire 
Ins. Co., 7 S.B.2d 268, 189 Qa. 
686, 129 AL.R. 648, answers to cer¬ 
tified questions conformed to 7 S. 
E.2d 610, 61 Ga.App. 804. 

Ind.—Farmers Conservative Mut. 
Ins. Co. V. Neddo, 40 N.B.2d 401, 
111 Ind.App. 1. 

Ohio.—^Kaufman v. Henry Clay Fire 
Ins. Co., 167 N.E. 478, 32 Ohio App. 
229. 

Tenn.—Payne v. Eureka-Security 

Fire & Marine Ins. Co., 133 S.W.2d 
466, 175 Tenn. 131, citing Corpus 
Juris, and rehearing 122 S.W.2d 
431, 173 Tenn. 669. 

26 C.J. p 102 note 34 [a]. 

Doctrine of indivisibility held not 
applicable where insured had insur¬ 
able interest in store building in the 
fixtures and in the stock of goods- 
notwithstanding she did no-t have 
title to the building.—Liverpool & 
London & Globe Ins. Co. v. Bolling,. 
10 S.E.2d 518, 176 Va. 182. 

78. Ga.—Jenkins v. National Union 
Fire Ins. Co., 7 S.E.2d 268, 270, 
189 Ga. 685, 129 A.L.R. 648, quot¬ 
ing Corpus Juris, and answers to 
certified questions conformed to 
7 S.E.2d 610, 61 Ga.App. 804. 

Ind.—^Farmers Conservative Mut. 
Ins. Co. V. Neddo, 40 N.E.2d 401, 
111 Ind.App. 1. 

Okl.—George v. Connecticut Fire Ins. 
Co., 201 P. 610, 84 Okl. 172, 23 A- 
L.R 80, modifying former opinion 
on second rehearing George v. Con¬ 
necticut Fire Ins. Co. of Hartfordr 
Conn., 200 P. 644, 691, 84 Okl. 172,. 
23 A.L.R. 80. 
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property is so situated that the risk on one item 
cannot be affected without affecting the risk on the 
other item, the policy should be construed as entire 
and indivisible,74 but that, where the property is so 
situated that what affects the risk on one item does 
not affect the risk on the others, the policy must be 
regarded as severable and divisible.76 In a number 
of cases the facts have been such as to bring them 
within the rule last stated, and to make it evident 
that the divisibility of the risk was the underlying 
principle of the decisions, although they do not ex¬ 
pressly so state,76 

Since the rule that a policy of insurance covering 
a building and its contents is indivisible arises out 
of a construction of the contract, the rule is subject 
to modification by subsequent conduct of the parties 
operating as a practical construction of the policy 
or by way of waiver or estoppel. 77 The fact that 
the premium is payable at a named rate per hundred 
dollars of insurance, although in a lump sum, is 
not controlling in determining whether the contract 
of insurance is entire or divisible.78 A policy for a 
term of years is not a separable and divisible con¬ 
tract for each year although a note for the defer¬ 


red part of the premium is payable in yearly install- 
•ments.79 Where a so-called open policy insuring a 
number of cars contained no valuation of the prop¬ 
erty insured, the valuation and description of each 
and the amount of premium therefor being contain¬ 
ed in individual covering notes attached to the pol¬ 
icy, each such note constitutes a separate contract 
of insurance, being binding only on payment of the 
premium and issuance of the note.^® Where a pol¬ 
icy provides that the entire policy will be void if 
there is a breach in a matter affecting part of the 
property insured, and also provides for the return 
of unearned premiums when the policy ceases, and 
it would not be possible to determine the amount of 
earned and unearned premium paid on the portion 
of the property destroyed until the close of the en¬ 
tire term for which the insurance has been written, 
such policy is not divisible.®^ 

Life insurance. Life policies containing provi¬ 
sions for double indemnity and disability benefits 
for which separate premiums are paid are regard¬ 
ed as containing distinct contracts respecting differ¬ 
ent objects even though contained in one instru¬ 
ment;®® but the rule is otherwise where the con- 


Tenn.-—Payne v. Bureka-Securlty 
Fire & Marine Ins. Co., 188 S.W.2d 
456, 176 Tenn. 184, citing: Cozpiui 
Jtula, and rehearing 122 S.W.2d 
481, 173 Tenn. 659. . 

7^ Gku—Jenhlna v. National Union 
Fire Ins. Co., 7 S.E.2d 268, 270, 189 
Ga. 686, 129 648, quoting 

Ooiinui Juris, and answers to cer¬ 
tified questions conformed to 7 S. 
E.2d 610, 61 Ga.App. 804. 

Ill.—Capps V. National Union Fire 
Ins. Co., 149 N.E. 247, 318 Ill. 350, 
reversing Capps v. National Un¬ 
ion Fire Ins. Co. of Pittsburgh, 
Pa., 237 IlLApp. 108. 

Ind.—^Farmers Conservative Mut. 

Ins. Co. V. Neddo, 40 N.B.2d 401, 
111 Ind.App. 1. 

Mich.—Omatowski v. National Lib¬ 
erty Ins. Co. of America, 287 N.W. 
449, 290 Mich. 241—Wutzke v. 

County Fire Ins. Co. of Philadel¬ 
phia, 264 N.W. 203, 266 Mich. 556. 

Okl.—George v. Connecticut Fire Ins. 
Co.. 201 P. 610, 84 Okl. 172, 23 A.L. 
K. 80, modifying former opinion on 
second rehearing George v. Con¬ 
necticut Fire Ins. Co. of Hartford, 
Conn., 200 P. 544, 691, 84 Okl. 172, 
23 A.L.R. 80. 

Tenn.—^Payne v. Bureka-Securlty 
Fire & Marine Ins. Co., 122 S.W.2d 
431, 432, 173 Tenn. 659, quoting 
Ooxpns Jails, and reheard 133 S. 
W.2d 466, 176 Tenn. 134. 

Wis.—Bloomer v. Cicero Mut Fire 
Ins. Co., 198 N.W. 287, 188 Wis. 
407. 

86 C.J. p 102 note 86. 


75. Ark.—Globe & Rutgers Fire Ins. 
Co. V. Chisenhall, 258 S.W. 136, 162 
Ark. 231. 

Ga.—Jenkins v. National Union Fire 
Ins. Co., 7 S.E.2d 268, 270, 189 Ga. 
685, 129 A.L.R. 648, quoting Corpus 
Joxls, and answers to certified | 
questions conformed to 7 S.E.2d 
610, 61 GeuApp. 804. 

IlL—Capps v. National Union Fire 
Ins. Co., 149 N.B. 247, 818 Ill. 860, 
reversing Capps v. National Union 
Fire Ins. Co. of Pittsburgh, Pa., 
237 I11.APP, 103. 

Ind.—^Farmers Conservative Mut. 

Ins. Co. V. Neddo, 40 N.B.2d 401, 
111 Ind.App. 1. 

Okl.—George v. Connecticut Fire Ins. 
Co.. 201 P. 610, 84 Okl. 172, 28 A 
L.R. 80. modifying former opinion 
on second rehearing Same v. Con¬ 
necticut Fire Ins. Co. of Hart¬ 
ford. Conn., 200 P. 644, 691, 84 Okl. 
172, 28 A.L.R. 80—Miller v. Dela¬ 
ware Ins. Co. of Philadelphia, 76 P. 
1121, 14 Okl. 81, 66 L.R.A 173, 2 
Ann.Cas. 17. 

S.C.—^Evans v. Century Ins. Co., 22 
S.B.2d 877, 201 S.C. 273. 

26 C.J. p 1C2 note 36. 

yfti Ga.—Jenkins v. National Union 
Fire Ins. Co., 7 S.B.2d 268, 270, 
189 Ga. 685, 129 AL.R. 648, quot¬ 
ing Corpus Jaxisi and answei^ to 
certified questions conformed to 7 
S.B.2d 610, 61 GcuApp. 804. 

26 aj. p 102 notes 31-36. 

77. Mich.—^Wutzke v. County Fire 
Ins. Co. of Philadelphia^ 264 N.W. 
203, 266 Mich. 566. 
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78. Ga.—Jenkins v. National Union 
Fire Ins. Co., 7 S.E.2d 268, 189 Ga. 
685, 129 AL.R. 648, answers to cer¬ 
tified questions conformed to 7 S. 
B.2d 610, 61 Ga.App. 804. 

79. Miss.—^Home Ins. Co. of New 
York V. McFarland, 107 So. 764, 
142 Miss. 568. 

80. Or.—Walker v. Fireman's Fund 
Ins. Co., 234 P. 642, 114 Or. 645. 

81. Ind.—F a r m e r 8 Conservative 
Mut. Ins. Co. V. Neddo, 40 N.E.2d 
401, 111 Ind.App. 1. 

82. U.S.—Connecticut General Life 
Ins. Co. of Hartford, Conn., v. Mc¬ 
Clellan, C.C.A.Ohlo, 94 F.2d 446— 
Equitable Life Assur. Soc. of U. 
S. V. Deem, C.C.AW.Va., 91 P.2d 
569, certiorari denied Deem v. 
Equitable Life Assur. Socw of U. 
S., 58 S.Ct. 146, 302 U.S. 744, 82 
L.Bd. 676—Pyramid Life Ins. Co. 
V. Selkirk, aCsATex.. 80 P.2d 663 
—^Malloy V. New York Life Ins. 
Co., C.C.AN.H., 103 P.2d 439, re¬ 
versing, D.C., New York Life Ins. 
Co. V. Malloy, 21 F.Supp. 1001, cer¬ 
tiorari denied 60 S.Ct. 86, 308 U. 
S. 672, 84 L.Bd. 480—New York 
Life Ins. Co. v. Davis, D.C.Pcl, 5 
F.Supp. 816. 

Ariz.—Greber v. Equitable Life As¬ 
sur. Soc. of U. S., 28 P.2d 817, 43 
Ariz. 1. 

Ind.—^Armstrong v. Illinois Bankers 
Life Ass'n, 29 N.B.2d 416, 131 AL. 
R. 769, rehearing denied 29 N.E.2d 
963, 131 AL.R. 779. 

Md.—^Penn Mut. Life Ins. Co. v. Bter- 
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sideration for all such liabilities was one and the 
same premium,83 and it has been held that a policy 
with such benefits did not constitute several con¬ 
tracts because a separate premium was charged for 
disability benefits where the promises, although to 
some extent separable, were integral parts of a sin¬ 
gle policy.84 A policy providing funeral benefits 
and also benefits for sickness and accident, support¬ 
ed by a single and entire consideration is entire and 
indivisible, and not several even though provid¬ 
ing that the funeral benefit is weekly term insur¬ 
ance renewable at the option of the company and 
making no such provision with respect to the sick¬ 
ness and accident features of the policy.8« An in¬ 


dustrial policy providing for benefits for natural 
death and for benefits for death by accidental means 
is a single policy of life insurance, and must be 
considered as a whole.87 A life policy executed 
singly over the signature of insurer is entire for 
all purposes of qualification by an incontestable 
clause referring to it as ‘‘this policy.”88 a stipula¬ 
tion on the back of a policy to the effect that if, 
after three or more annual premiums have been 
paid, the policy shall cease in consequence of the 
nonpayment of premiums, the company will, on its 
surrender, issue a new policy for the full value ac¬ 
quired under the old one, does not constitute a sep¬ 
arate and independent contract.®® 


K LOAN’S ON POLICIES 


§ 337. In General 

a. General considerations 

b. Character of transaction 

c. Enforcement or collection of loan 

d. Discrimination between insurants 

a. General Considerations 

An Insurer may loan money on the security of a poU 


icy which has an Investment or reserve value. The pro¬ 
visions of the policy and the loan agrcoment are con¬ 
strued together In determining the rights of the parties. 

A contract whereby the . company loans money to 
insured on the security of his policy ordinarily is 
valid,9® provided the policy has a loan value,®i and 
it is permissible for insured to borrow and give his 
policy as security,®^ and for the company to make 


tie, 166 A. 614, 165 Md. 120, 91 A.L.. 
R. 1466. 

Tenn.—Smith v. Bauitable Life As- 
sur. Soc. of U. S., 89 S.W.2d 166, 
169 Tenn. 477. 
m Aonlsiaiia 

(1) Valid insurance policies may 
be divisible where there are sepa¬ 
rate premiums paid for different 
classes of insurance.—^Dominique v. 
Washlnerton Nat. Life Ins. Co., La. 
App., 166 So. 628. 

(2) But life, accident, and health 
Insurance contract is indivisible, 
so as not to limit recovery of pre¬ 
miums paid to portion covering life 
Insurance, where parties* minds fail¬ 
ed to meet on amount of such insur¬ 
ance.—^Pigglns V. Life & Casualty 
Ins. Co. of Tennessee, La.App., 161 
So. 129. 

83. Ind.—Indiana Life Endowment 
Co. V. Carnlthan, 109 N.B. 861, 62 
Ind.App. 567. 

84. Ky.—-New York Life Ins. Co., v. 
McCane, 124 S.W.2d 1067. 276 Ky. 
712. 

86. Ga.-—National Life Ins. Co. v. 
Jackson, 89 S.E. 683, 18 Ga.App. 
494. 

88. Ga.—^National Life Ins. Co. v. 
Jackson, supra. 

87. Mo.—^Fletcher v. Metropolitan 
Life Ins. Co.. App., 137 S.W.2d 
621. 

88. Ga.—^Penn Mut Life Ins. Co. 
V. Childs, 16 S.E.2d 103, 66 Ga.App. 
468. 


Operation and effect of incontesta¬ 
ble clause generally see infra §5 
749-761. 

89. N.T.—^Douglas v. Knickerbocker 
Life Ins. Co., 83 N.T. 492, affirm¬ 
ing 43 N.T.Super. 313. 

90. Ind.—^Union Cent. Life Ins. Co. 
V. Woods, 37 N.B. 180. 11 Ind.App. 
886, rehearing denied 89 N.E. 205, 
11 Ind.App. 385. 

82 C.J. p 1166 note 84. 

Assignment or transfer of policy to 
third person as security see infra 
S§ 419, 438. 

Power to: 

Mortgage insurance policy see 
Chattel Mortgages S 31. 

Pledge insurance policy see the C. 
J.S. tlUe Pledges S 9. also 49 
C.J. p 902 note 46. 

£ofui held illegal 

Under some statutes, insurer may 
not loan to insured under an auto¬ 
mobile Indemnity policy the amount 
of damage to insured’s automobile 
covered by the policy, to be repaid 
in proportion of any recovery for the 
damage obtained from a third per^ 
son.—Simpson v. Hartranft, 283 N.Y. 
S. 754, 167 Misc. 887. 

91. Ind.—Department of Insurance 
of Indiana v. Church Members Re¬ 
lief Ass’n, 26 N.E.2d 61. 217 Ind. 
68, 128 AL.R. 636. 

DeoXaraulon of statute or oontraot 
Policy has no loan value unless 
contract or statute so declares.—Pa¬ 
cific Mut. Life Ins. Co. v. Turlington. 
126 S.E. 658, 140 Va. 748. 

1287 . 


Assessment plan laLsnranoe 

A provision in life policies issued 
by insurance company, operating on 
assessment plan, for a fixed loan 
value on sole security of the policy, 
or a fixed cash suri'ender value, was 
invalid, as being in conflict with 
statute forbidding issuance of poli- 
icies by assessment companies prom¬ 
ising any fixed cash payment to any 
living certificate or policyholder ex¬ 
cept in contingency of physical disa¬ 
bility.—^Department of Insurance of 
Indiana v. Church Members Relief 
Ass’n, 26 N.E.2d 61, 217 Ind. 68, 
128 AL.R. 635. 

98. Ill.—^Mayer v. Illinois Life Ins. 

Co., 211 IlLApp. 285. 

32 C.J. p 1166 note SS. 

Extent of Ilea 

(1) Where one of matured coupons 
attached to life insurance policy had 
been paid to insured and policy then 
left insured only the option of using 
remaining coupons for reduction of 
premium from year to year, unused 
coupons were not assigned with poli¬ 
cy as security for a policy loan to 
Insured.—General American Life Ins. 
Co. V. Stephens, C.C.ACal., 130 P.2d 
511. vacating 121 P.2d 218. certio¬ 
rari denied 63 S.Ct 206, 317 U.S. 688, 
87 L.Ed. 648. 

(2) Provision in mortgage where¬ 
by insured mortgagor transferred all 
his rights in life policy to Insurance 
company as security gave Insurance 
company enforceable lien on paid-up 
additions or dividend coupons, where 
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the loan,®s and the rights of insured are the same 
as those of any other borrower,and the rights of 
the company are the same as those of any other 
lender of money.^S 

Ordinarily, there must be a compliance with the 
prescribed formalities relative to the making of the 
loan.®® The consent of a revocable beneficiary is 
not necessary to the granting of the loan,®^ but the 


consent of an irrevocable beneficiary is necessary, 
unless the policy gives insured the right to borrow 
thereon, in which case such beneficiary’s consent is 
unnecessary.®® 

The loan agreement cannot lawfully include pro¬ 
visions contrary to statutory requirements and 
regulations adopted by the company cannot' contra¬ 
dict or modify provisions of statutes or of the pol- 


policv provided for addln^r to face 
of policy dividends not withdrawn 
by insured.—Commonwealth Life 
Ins. Co. V. Gkiult's Adm’rs, 76 S.W.Sd 
618. 256 Ky. 625. 

93. Fla.—^Morrow v. Commonwealth 
Life Ins. Co.. 159 So. 625. 118 Fla. 
371. 

Iowa.—Salvldsre v. Mutual Life Ins. 

Co.. 191 N.W. 862. 195 Iowa 166. 
Xmtil notice of assigninent 

Insurer could make loans on life 
policy and deal with Insured as the 
sole owner thereof until it received 
notice of an assignment of the pol¬ 
icy.—^Patten v. Mutual Ben. Life Ins. 
Co.. 6 S.F.2d 26. 192 S.C. 189, 126 A. 
L.R. 91. 

Antedatlaff as snAoient oonsldexiatlon 
Antedating of life Insurance poli¬ 
cy. Issued in exchange for defunct 
company’s twenty-year payment pol¬ 
icy. was held sufficient considera¬ 
tion for insurer’s loan to Insured of 
amount it cost to date back new pol¬ 
icy.—^iCapralian v. Central Life Ins. 
Co. of Illinois, 267 N.W. 598. 276 
Mich. 85. 

94. U.S.—O’Boyle v. Home Life Ins. 
Co. of America. D.C.Fa.. 20 F.Supp. 
88 . 

96. U.S.—O’Boyle v. Home Life Ins. 
Co. of America, D.C.Fa.. 20 F.Supp. 
33. 36. citing Corpus Taxis. 

S.C.—^Livingston v. Mutual Ben. Life 
Ins. Co.. 174 S.B. 900. 901, 173 
S.C. 87. quoting Corpus Taxis. 

32 C.J. p 1166 note 93. 

Similar to rights of hank 
Mo.—^Fitzsimmons v. American Un¬ 
ion Life Ins. Co., 133 S.W.2d 680, 
234 Mo.App. 878. 

96L S.C.—^Fatten v. Mutual Ben. 
Life Ins. Co.. 6 S.l!.2d 26. 192 S.G. 
189. 126 A.L.II. 91. 

Tex.—State Keserve Life Life Ins. 
Co. V. Carter, Civ.App., 109 S.W.2d 
781. 

Necessity for attachment of certlfl- 
qate of loan or copy of note to pol¬ 
icy see'supra S 261. 

JIEode of aooeptanoe 

Where insured’s request to insurer 
for loan under life policy was made 
by medl, in absence of contrary in¬ 
structions, insured authorized insur- 
•er to accept request by same medium 
■of communication.—^Ropiequet v. .Slt- 
na Life Ins. Co.. 88 N.B.2d 228. 809 
UDUApp. 346. 


Waiver 

Mont.—^Zimmerman v. Mutual Life 
Ins. Co. of New York, 3 P.2d 278. 
90 Mont 386. 

Formal asslgiuiLeiit of policy uxl- 
neoessozy 

Tenn.—^Fage v. Detroit Life Ins. Co.. 

11 Tenn.App. 417. 

Beoord not necessary 
Tex.—Coppard v. Bankers* Life Co., 
Clv.App., 294 S.W. 287. 

97- U.S.—Johnson v. Fenn Mut. Life 
Ina Co., D.C.Ohlo. 31 F.Supp. 394. 
N.C.—^Underwood v. Jefferson Stand¬ 
ard Life Ins. Co.. 98 S.B. 882. 177 
N.C. 327. 

Utah.—^Decker v. New York Life Ins. 
Co.. 76 P.2d 668, 94 Utah 166, 115 
A.L.R. 1377. 

82 C.J. p 412 note 39 [el. 

Xioan for antedating policy 
Where an Insurance policy was 
antedated seven years, and insured 
executed an agreement to pay the 
premiums for those years, the in¬ 
debtedness to be a lien on Ihe policy 
until paid, the loan agreement was 
binding on the beneficiary, although 
made without her consent or knowl¬ 
edge.—^Hay V. Meridian Life & 
Trust Co., 101 N.B. 661, 67 Ind.App. 
686, rehearing denied 106 N.B. 919, 57 
Ind.App. 636. 

Temporary chaage at time loan ob¬ 
tained 

Where beneficiary on life policy 
was changed on insured’s applica¬ 
tion from insured’s wife to his es¬ 
tate before making of loan on policy, 
signature of wife, who was subse¬ 
quently renamed beneficiary, was not 
necessary on loan application to bind 
her as to cancellation of policy be¬ 
cause of default on loam—^New York 
Life Ins. Co. v. Ware,. 167_So. 369. 
171 Miss. 341, suggestion of error 
overruled 167 So. 894, 171 Miss. 841. 

98. U.S.—^Levy’s Estate v. ^Jommis- 
sloner of Internal Revenue, C.C.A. 
65 F.2d 412. 

La.—^Farmer v. Prudential Ins. Co. 

of America, App., 167 So. 234. 
Miss.—^Mutual Benefit Life Ins. Co. 
V. Willoughby. 64 So. 834, 99 Miss. 
98. Ann.Cas.l913D 836. 

N.Y.—Caplin V. Fenn Mut. Life Ins. 
Co.. 166 N.Y.S. 676, 100 Misc. 
874. 

Execution of agreement as consent 
Insured’s wife as beneflclary. by 
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executing loan agreement, ^ assented 
to substitution of Insurer for her to 
extent of its interest.—In re Hayes’ 
Will, 169 N.B. 120, 262 N.Y. 148, re¬ 
versing 232 N.Y.S. 147, 224.App.Dlv. 
634, which modified 229 N.Y.S. 113, 
131 Misc. 806. 

Consent of wife 

Under Domestic Relations Law 8 
62 the wife is the owner or holder 
of a policy taken out by the husband 
and made payable to his wife, and 
the husband cannot borrow thereon 
without the consent of the wife.— 
Anderson v. Northwestern Mut Life 
Ins. Co., 186 N.B. 696, 261 N.Y. 460, 
affirming 268 N.Y.S. 1059, 236 App. 
Dlv. 789. 

99. U.S.—^Mallon v. Frudentlal Ins. 
Co., of America, D.C.Mo.. 5 F.Supp. 
290. 

Ala.—^Morgan v. Frudentlal Ins. Co. 
of America. 96 So. 365. 209 Ala 
110 . 

Minn.—Stahel v. Prudential Ins. Co. 
of America, 249 N.W. '713, 189 
Minn. 406. 

Mo.—Leeker v. Prudential Ins. Co. 
of America^ 184 S.W. 676, 164 Mo. 
App. 440. 

Pa.—Schuberth v. Prudential Insur¬ 
ance Co. of America. 86 Fa. Super. 
80. 

Clear provision permitting loan nec¬ 
essary 

As fespects loan on policy, act of 
both wife and husband was, in ab¬ 
sence of clear provision in policy, 
necessary to effect valid transfer to 
insurer of policy taken out by hus¬ 
band payable to wife.—^Anderson v. 
Northwestern Mut. Life Ins. Co., 186 
N.B. 696, 261 N.Y. 460, affirming 268 
N.Y.S. 1069, 236 App.Div. 789. 

Ikoan provision held Ineffective 
Where word “not” in clause pro¬ 
viding that the “right to change the 
beneflclary has not been reserved by 
insured’’ was typewritten, portion of 
policy authorizing Insured to borrow 
on policy became subordinated to 
such clause precluding Insured from 
borrowing on policy without benefi¬ 
ciary’s consent.—^Farmer v. Pruden¬ 
tial Ins. Co. of America, La.App., 167 
So. 234. 

L Minn.—John Hancock Mut. Life 
Ins. Co. V. Yetka, 295 N.W. 409. 209 
Minn. 82. 
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icy relating to loans.2 However, the loan contract 
may provide more favorable terms to insured than 
required by the policy.3 While it may be stated 
generally that the rights of the company are the 
same as any other lender of money with respect to 
the rate and computation of interest it may col¬ 


lect,^ such matter is subject to provisions of the 
statutes and of the policy and loan contract^ and 
the provisions of usury statutes.® Under the pro¬ 
visions of some statutes or policies, payment of in¬ 
terest in advance may be required,^ and, while the 
compounding of interest has been held not invalid 


a. Wash.—Goodwin v. Northwestern 
Mut. Liite Ins. Co., 83 P.2d 231, 196 
Wash. 391. 

3. Ga.—Metropolitan Life Ins. Co. 
V. Calkins, 17 S.R2d 594, 66 Ga. 
App. 245. 

S.C.—Livinsston v. Mutual Ben. 
Life Ins. Co., 174 S.E. 900, 901, 
173 S.C. 87, quoting Corpus Jtizls. 
82 C.J. p 1166 note 94. 

Computation 

<1) Where neither of partial pay¬ 
ments made on policy loan equaled 
the amount of Interest due on dates 
of payments, interest should be cal¬ 
culated on each unpaid Interest in¬ 
stallment from the time it was due 
until the death of Insured, and In¬ 
sured was entitled to have simple 
Interest calculated on partial pay¬ 
ments from their respective dates 
until death of insured, and amount 
thus calculated subtracted from in¬ 
terest owed on loan at time of death. 
—McWilliams v. Northwestern Mut. 
Life Ins. Co„ 147 S.W.2d 79. 285 Ky. 
192. 

(2) Where life policy provided for 
loans to Insured at five per cent in¬ 
terest payable in advance. Insurer 
could deduct Interest In advance, or, 
where It did not, could compute in¬ 
terest on amount of loan plus five 
per cent thereof, in computing 
whether or not net cash value of 
policy was sufficient to carry net 
amount Of Insurance from date of 
lapse for nonpayment of premium 
to date of Insured’s death,—^Penn 
MuL Life Ins. Co. of Philadelphia 
V. Marshall, 175 S.E. 412, 49 GaApp. 
287. 

Accftptamoe of l]uiirer*8 oaloulatitoiL 
of amount 

Where statement of loan which in¬ 
surer sent to insured stated that in¬ 
terest accrued as of a designated 
date on Insured’s loan on life policy 
was a certain amount, Insured had 
right to accept and act on statement 
as being true.—Ropiequet v. ^tna 
Life Ins. Co., 33 N.E.2d 228, 809 Ill. 
App. 346. 

5. Pa.—Benin v. Metropolitan Life 
Ins. Co., 84 A.2d 910, 158 PaSuper. 
658. 

Wash.—Goodwin v. Northwestern 
Mut. Life Ins. Co., 88 P.2d 281. 
196 Wash. 891. 

Statutory provisions oontroUlng 
Policy provision relating to rate 
and time for payment of Interest 


to be charged on policy loan cannot 
override the contrary terms of a 
statute.—Swift v. Columbian Nat 
Life Ins. Co., 160 N.E. 266, 262 Mass. 
399. 

Bata 

(1) Where life policy containing 
provision for payment of disability 
benefits was in force on date disa¬ 
bility occurred, provision in policy 
relative to interest passable on loans 
continued In effect and rate of Inter¬ 
est on loan thereafter made was rate 
specified In policy.—Guardian Life 
Ins. Co. of America v. Brackett, 27 
N.E.2d 103, 108 Ind.App. 442. 

(2) Automatic premium loan pro¬ 
vision of life policy that amount of 
any premium not paid before end of 
grace period will automatically be 
loaned by company in payment of 
such premiums and charged as an in¬ 
debtedness secured by policy, subject 
to Interest of six per cent per an¬ 
num as prescribed for loans, subjects 
an automatic premium loan to same 
Interest charge as a contract loan on 
the policy.— Mtim. Life Ins. Co. v. 
Magrudei's Ex’x, 169 S.W.2d 317. 293 
Ky. 651. 

Period oovereA 

(1) The computation of Interest on 
loan which Insured obtained from 
Insurer on life policy was to begin 
from date when loan became effec¬ 
tive.—^Roplequet v. .^tna Life Ins. 
Co.. 83 N.E.2d 228, 309 IlLApp. 846. 

(2) T\^ere parties fixed a definite 
time for payment of Interest on loan, 
such time controlled in calculating 
Interest, and fact that provision in 
agreement respecting payment of in¬ 
terest had effect of making first pay¬ 
ment of Interest come due in a pe¬ 
riod less than a year with result that 
such Interest, if not paid, would be 
compounded for first period in less 
than a year, did not alter situation 
where policy and loan agreement 
specifically provided for such result. 
—^Roplequet v. .^na Life Ins. Co., 
supra. 

6. N.J.—Columbia Nat Life Ins. 

Co. V. Withers, 1 A.2d 436. 121 

N.J.Law 54, affirming Columbian 

Nat Life Ins. Co. v. Withers, 196 

A. 656, 119 N.J.Law 307. 

XnteiLt 

Policy condition permitting collec¬ 
tion of Interest on policy loans in 
advance, which was approved by the 
commissioner of Insurance, Indicates 
absence of Intent to charge more 
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than statutory rate.—Swift v. Co¬ 
lumbian Nat Life Ins. Co., 160 N.B. 
266. 262 Mass. 399. 

Usury not shown 

(1) Provision for payment of in¬ 
terest in advance and for deduction 
of existing indebtedness from amount 
due under policy does not make spec¬ 
ified interest rate for loans usurious., 
even though under the provisions of 
the policy the maturity of the loan 
may be accelerated, as only interest 
legally and Justly due and not un¬ 
earned interest may be deducted.— 
Meadows v. Continental Assur. Co.. 
C.C.A.Tex., 89 P.2d 256, certiorari 
denied 58 S.Ct 24, 302 U.S. 704, 82 
L.Ed. 544. 

(2) To charge five per cent inter¬ 
est in advance, to deduct it from 
the sum loaned, and, where the in¬ 
terest is not paid but loaned to the 
borrower, to charge compound In¬ 
terest are not in violation of the 
usury laws.—^Penn Mut. Life Ins. Co^ 
of Philadelphia v. Marshall, 175 S.Eu 
412, 49 Ga.App. 287. 

7. U.S.—Meadows v. Continental As¬ 
sur. Co., C.C.A.Tex., 89 P.2d 256. 
certiorari denied 58 S.Ct. 24, 802 
U.S. 704. 82 L.Bd. 544—Johnson v. 
Penn Mut. Life Ins. Co., D.C.Ohlo, 
31 F.Supp. 394. 

Ga.—^Missouri State Life Ins. Co. v. 
Bozeman, 173 S.E. 183, 48 Ga.App> 
640. 

Mass.—Swift V. Columbian Nat Life 
Ins. Co.. 160 N.E. 266, 262 Mass. 
399. 

N.T.—^Mills V. Equitable Life Assur. 
Soc. of U. S., 28 N.T.S.2d 1013. 
262 App.Div. 907, reargument de¬ 
nied 30 N.Y.S.2d 830, 262 App.Dlv. 
1022. 

ZTeoessity of express provlsioa 

Statute authorizing company ta 
charge interest in advance does not 
require it to do so, and the contract 
must expressly provide therefor in 
order for the company to require it 
with respect to a specific loan.— 
Duffleld V. Equitable Life Assur. 
Soc. of U. S.. 49 Pa.Dist & Co. 65. 
Conditioa precedent to oontlnning 
contract in force 

Under provision of agreement for 
loan on life insurance policy that in¬ 
terest should be paid in advance, 
such pajrment of interest was ’’con¬ 
dition precedent” to Insured’s right 
to have contract continued in force. 
—Guardian Life Ins. Co. of America 
V. Waters, 167 S.W.2d 886, 205 Aj^ 
87. 
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or against public policy,® insurer may not charge 
compound interest under the terms of some statutes 
and contracts.® A provision in a loan contract that 
insured may have the interest on the loan added 
annually to the principal means for such time only 
as the indebtedness created thereby does not exceed 
the reserve value of the policy.^® Interest accrued 


but not due may not be added to the principal in 
determining whether the total indebtedness equals 
the cash surrender value of the policy so as to per¬ 
mit its forfeiture or cancellation.!^ 

Where its terms are plain and unambiguous,!® a 
contract for a policy loan will be construed and en¬ 
forced as written.!® The provisions of both the 


& Ky.—^^tna Life Ins. Co. v- Ma- 
gruder's Ex'x. 169 S.W.2d 317, 
293 Ky. 661. 

N.T.—Mills V. Equitable Life Assur. 
Soc. of U. S., 28 N.T.S.2a 1013, 
262 App.Dlv. 907, reargument de¬ 
nied 30 N.T.S.2d 830, 262 App.Dlv. 
1022. 

P£L—Senln v. Metropolitan Life Ins. 
Co.. 34 A.2d 910, 168 Pa.Super. 668 
—^Murray v. Prudential Ins. Co. of 
America, 18 A.2d 820, 144 Pa.Su- 
pep, 178—^DufUeld v. Equitable 
Life Assur. Soc. of U. S., 49 Pa. 
Dlst & Co. 66. 

ILI.—Cory v. Massacbusetta Mut 
Life Ins. Co., 170 A. 494, 64 R-L 
144. 

Tenn.—Gray v. .ffltna Life Ins. Co., 
166 S.W.2d 391, 178 Tenn. 88. 
Statute not retroactive 
Pa.—^Duffleld V. Equitable Life As¬ 
sur. Soc. of U. S., 49 Pa.Dlst & 
Co. 66. 

■Wash.—Tremper v. Northwestern 
Mut. Life Ins. Co., 119 P.2d 707, 
11 Waah.2d 461. 

Interest not compounded 
Where life policy provided that 
unpaid interest should be added to 
principal of loan and new notes In¬ 
cluded earlier notes, accrued Inter¬ 
est and sum sufficient to cover quar¬ 
terly premiums then due and earlier 
notes were surrendered, there was no 
compounding of Interest—Barutio v. 
New York Life Ins. Co.. Mo.App., 177 
S.W.2d 685. 

Waiver of ziglits 

(1) An insurer which had the 
right to compound Interest on a loan 
on life policy could waive or aban¬ 
don such right as to any period cov¬ 
ered by loan. 

Ill.—^Ropiequet v. -ffljtna Life Ins. 

Co., 83 N.E.2d 228, 309 IlLApp. 346. 
Pa.—Senin v. Metropolitan Life Ins. 
Co., 84 A.2d 910, 163 Pa.Super. 658. 

(2) Where insured, having obtain¬ 
ed several loans on security of life 
policy, acquiesced in insurer's prac¬ 
tice of applying part of the proceeds 
of each succeeding loan in satisfac¬ 
tion of prior Indebtedness, plus ac¬ 
cumulated interest thereon, after in¬ 
sured's death beneficiary in action 
on the policy, which insurer contend¬ 
ed had lapsed, could not challenge 
the validity of such practice on the 
ground that it constituted charging 
interest on interest, since compound 
Interest voluntarily paid may be re¬ 
tained.—^Mills V. Equitable Life As¬ 


sur. Soc. of U. S.. 28 N.Y.S.2d 1013, 
262 App.Dlv. 907, reargument de¬ 
nied 80 N.T.S.2d 830, 262 App.Dlv. 
1022. 

9, Ky.—McWilliams v. Northwest¬ 
ern Mut Life Ins. Co., 147 S.W.2d 
79. 286 Ky. 192. 

Pa.—Murray v. Prudential Ins. Co. 
of America, 18 A.2d 820, 144 Pa- 
Super. 178. 

Wash.—Goodwin v. Northwestern 
Mut Life Ins. Co., 88 P.2d 231, 
196 Wash. 391—Stauffer v. North¬ 
western Mut Life Ins. Co., 51 P. 
2d 390, 184 Wash. 431. 

32 O.J. p 1166 note 94 [c]. 

What law governs 

A provision for payment of com¬ 
pound Interest made before interest 
accrued, in a life insurance policy 
reciting that Interest on any indebt¬ 
edness not paid when due should be 
added to principal, was valid under 
law of the state where contract was 
delivered to insured residents of 
such state, notwithstanding it might 
be invalid under laws of the state 
where home office of company was 
located.—Gray v. .^EJtna Life Ins. Co., 
166 S.W.2d 391, 178 Tenn. 88. 

Express authoxlBatlon 

In absence of authorization in life 
policy and loan agreement, an insur¬ 
er cannot compound Interest on pol¬ 
icy loans.—Senln v. Metropolitan 
Life Ins. Co., 84 A.2d 910, 163 Pa. 
Super. 658—Kuhn v. Massachusetts 
Mut Life Ins., Pa.Com.Pl., 89 Plttsb. 
Leg.J. 644. 

Consideration fox new agreement 

WTaere by the terms of the policy 
Insured is entitled to a loan on the 
policy at simple interest, a provision 
in a loan agreement, subsequently 
executed, for compound interest is 
without consideration and void, 
where the only consideration for 
the loan agreement is the granting 
of the loan. 

Ky.—McWilliams v. Northwestern 
Mut. Life Ins. Co., 147 S.W.2d 79, 
285 Ky. 192. 

Pa—^Murray v. Prudential Ins. Co. 
of America, 18 A.2d 820, 144 Pa 
Super. 178. 

Wash.—Stauffer v. Northwestern 
Mut. Life Ins. Co., 61 P.2d 890, 
184 Wash. 431. 

IOl Ind.—^Reserve Loan Life Ins. Co. 
V. Brammer, 146 N.E. 876, 88 Ind. 
App. 684. 

.11, Ark.—New York Life Ins. Co. 
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V. Shlvley, 69 S.W.2d 392, 188 Ark. 
1044. 

Pa.—Senln v. Metropolitan Life Ins. 
Co.. 34 A.2d 910, 163 PaSuper. 668 
—^Roeser v. National Life Ins. Co., 
176 A. 887, 116 PaSuper. 409— 
Duffleld v. Equitable Life Assur. 
Soc. of U. S.. 49 Pa.Dlst. & Co. 66. 
“Defaulted interest” 

Words “defaulted interest,” as 
used in life policy loan agreement 
that policy should become void un¬ 
less defaulted Interest was paid 
within month after mailing of no¬ 
tice, meant Interest that was not 
paid at time it was due.—New York 
Life Ins. Co. v. Shlvley, 69 S.W-2d 
.392, 188 Ark. 1044. 

12. ill.—^Roplequet v. .ffltna Life 
Ins. Co., 33 N.E.2d 228, 809 IlLApp. 
346. 

13. Ill.—^Ropiequet v. .^tna Life 
Ins. Co., supra 

Mo.—^Davis v. Equitable Life Assur. 

Soc. of U. S., App., 276 S.W. 868. 
32 C.J. p 1166 note 88. 

Beasonable ocnstmotion 
Mo.—Knapp v. John Hancock Mut 
Life Ins. Co., 259 S.W. 862, 214 Mo. 
App. 161. 

In favor of insured 

(1) Where there Is room for con¬ 
struction, the policy will be liberal¬ 
ly construed In favor of insured. 

XJ.S.—^Pacific Mut Life Ins. Co. of 

California v. Goss, C.C.A.Ga, 99 
F.2d 668, certiorari denied 59 S. 
Ct 691, 306 U.S. 660, 83 L.BdL 1049. 
Mo.—^Knapp v. John Hancock Mut 
Life Ins. Co.. 269 S.W. 862. 214 
Mo.App. 161. 

Pa—^Murray v. Prudential Ins. Co. 
of America 18 A.2d 820, 144 Pa 
Super. 178. 

(2) Where life policy provided 
that nonpayment of loan or interest 
would not void policy until indebted.- 
ness with Interest should equal or 
exceed cash value, the provision 
was not 2kmblguous and conflicting 
and did not authorize construction 
most strongly against the insurer.— 
Phoenix Mut. Life Ins. Co. v. Feeney, 
21 S.B.2d 106, 67 GaApp, 467, con¬ 
forming to answer to certified ques¬ 
tion 20 S.E.2d 66. 193 Ga 836. 
OoxLStruotlou by parties 

(1) Where insurer's construction 
of life policy provisions as to inter* 
est on loans made to insured did not 
meet with insured's disapproval, 
such construction, not being con-' 
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policy and the agreement entered into at the time 
of the loan are construed together,and, where 
possible, the loan agreement will be construed in 
harmony with the policy,but, if there is any con¬ 
flict between the two, the policy controls.^® 

Disposition of proceeds. Where insured has full 
control of his policy and may assign or pledge it 
without the consent of the beneficiary, the proceeds 
of any loan secured thereby become a part of in¬ 
sured's assets and subject to his disposition.^'^ 

Duration of loan. In some jurisdictions by force 
of statute and frequently under the terms of the 
policy insured is entitled, at his option, to have the 


loan continued during the life of the policy, provid¬ 
ed it does not exceed the authorized loan values and 
valid conditions for its continuance are complied 

with.i8 

b. Character of Transaction 

A policy loan dlfTers from an ordinary commercial 
loan and does not create the ordinary relation of debtor 
and creditor or impose a personal liability on the in¬ 
sured. 

As a general rule policy loans are made on the 
sole security of the policy of insurance,and do 
not create the ordinary relation of debtor and cred¬ 
itor between insurer and insured.^® Although a 
policy loan is termed a “loan,”2i it differs from an 


trary to law or public policy, was 
bindingr on beneficiary.—Penn Mut. 
Life Ins. Co. of Philadelphia v. Mar¬ 
shall, 175 S.E. 412, 49 Ga.App. 287. 

(2) Where a life insurance policy 
was ambifiTUOua as to whether the 
amount of a policy loan should be 
deducted before the paid-up premium 
was computed, the construction 
placed on the contract by the parties 
when the loan was made, by provid¬ 
ing for such reduction In accord¬ 
ance with the rule of the company, 
will be accepted by the courts.— 
Langley v. Prudential Ins. Co. of 
America, D.C.Wash., 271 F. 776. 

(3) Other cases see 82 C.J. p 1166 
note 88 [b]. 

XELolnsioiL of additional Insuranoe un¬ 
der lien . 

Where an Insured, at the end of 
twenty years, purchased additional 
insurance with the accumulated 
surplus earned by policies, the addi¬ 
tional Insurance became a part of 
the original policy, and a pledge 
of the policy without specifically 
naming the additional insurance car¬ 
ried the addition with it.—^Davls v. 
Equitable Life Assur. Soc. of U. S., 
Mo.App., 275 S.W. 863. 

Time within whloh repayment al- 
lowed 

(1) Provision in life policy giving 
Insured right to repay loan ”at any 
time" meant at any time before ma¬ 
turity or before the otherwise com¬ 
plete extinguishment of the policy 
under its own terms.—^Rlck v. John 
Hancock MEut. Life Ins. Co. of Bos¬ 
ton, Mass., 93 S.W.2d 1126, 280 Mo. 
App. 1084. 

(2) After default In payment of 
premiums Insured does not have the 
right, except In connection with a 
reinstatement of the policy, to repay | 
a policy loan where under the terms 
of the contract it is on such de¬ 
fault satisfied by a deduction from 
the policy resenre. 

Mo.—^McCall V. International Life 

Ins. Co., 198 S.W. 860, 196 Mo.App. 

818. 


, Vt.—Kimball V. New York Life Ins. 

Co.. 126 A. 563, 98 Vt 192. 

14i Ala.—Smith v. Penn Mut. Life 
Ins. Co.. 14 So.2d 690, 244 Ala. 610. 
Ill.—^Roplequet v. .®tna Life Ins. Co., 
33 N.E.2d 228, 309 IlLApp. 846. 

Mo.—^Fitzsimmons v. American Un¬ 
ion Life Ins. Co., 183 S.W.2d 680. 
284 Mo.App. 878~Knapp v. John 
Hancock Mut. Life Ins. Co., 259 
S.W. 862, 214 Mo.App. 161. 

R. I.—Cory v. Massachusetts Mut 
Life Ins. Co., 170 X, 494, 54 K.I. 
144. 

S. C.—^Patten v. Mutual Ben. Life Ins. 
Co., 6 S.E.2d 26, 192 S.C. 189, 126 
AL.B. 91—Davis v. Acacia Mut 
Life Ins. Co., 181 S.E. 12, 177 S.C. 
821. 

Tenn.—Gray v. -Stna Life Ins. Co., 
166 S.W.2d 391, 178 Tenn. 88. 
Wash.—Goodwin v. Northwestern 

Mut Life Ins. Co., 83 P.2d 231, 196 
Wash. 391. 

Certificate of loan and policy as 
parts of single contract see supra 
S 305. 

15. Ind.—^Reserve Loan Life Ins. Co. 
v. Brammer, 146 N.E. 876, 88 Ind. 
App. 584. 

16. Ky.—McWilliams v. Northwest¬ 
ern Mut Life Ins. Co., 147 S.W.2d 
79. 285 Ky. 192. 

Tenn.—Gray v. .^tna Life Ins. Co., 
156 S.W.2d 891, 178 Tenn, 88. 
Ck>3Ltraot uid polloy held not con- 
fllotlng 

Terms of life policy providing for 
loan to Insured which did not re¬ 
quire payment of interest in advance, 
or permit forfeiture for its nonpay¬ 
ment as did provisions of loan note 
were held not in confiict with pro¬ 
visions of note, so as to authorize 
beneficiary to recover proceeds of 
policy which was canceled for non¬ 
payment of interest on loan.—Da¬ 
vis V. Acacia Mut Life Ins. Co., 181 
S.B. 12, 177 S.C. 321. 

17. Ohio.—John Weenink & Sons Co. 
V. Blahd. 64 N.B.2d 426, 78 Ohio 
App. 67—Kuhn V. Wolf, 16 N.B.2d 
1017, 69 Ohio App. 15. 
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la W.Va.—^Hubbard v. Equitable 
Life Assur. Soc., 95 S.B. 811, 81 W. 
Va. 663, 4 A.L.R. 886. 

19. N.Y.—In re Hayes' Will, 169 N. 
B. 120, 252 N.Y. 148, reversing 233 
N.Y.S. 147, 224 App.Div. 634, which 
modified 229 N.Y.S. 113, 131 Misc. 
806. 

Or.—Jansen v. Tyler, 49 P.2d 372, 161 
Or. 268. denying rehearing 47 P.2d 
969, 151 Or. 268. 

Wash.—Goodwin v. Northwestern 
Mut Life Ins. Co., 83 P.2d 231, 
196 Wash. 391. 

Secuxlty in polloy reserve 
The only security which the com¬ 
pany has for the repasnnent of the 
policy loan is to be found in the 
existence of the reserve under the 
policy, which serves to determine 
the measure of either the cash or 
loan value of the policy.—^Rick v. 
John Hancock Mut. Life Ins. Co. 
of Boston, Mass., 93 S.W.2d 1126, 
230 Mo.App. 1084. 

Fledge of polloy 

The delivery or assignment of a 
paid-up life policy to insurer as se¬ 
curity for loan, on condition that 
policy may be canceled on nonpay¬ 
ment of loan or interest thereon, 
is a “pledge."—^Reliance Life Ins. 
Co. of Pittsburg. P€L V. Curlin, 115 S. 
W.2d 296, 272 Ky. 832. 

20. Iowa.—Baker v. General Ameri¬ 
can Life Ins. Co., 268 N.W. 666, 
222 Iowa 184. 

N.Y.—In re Hayes* Will, 169 N.E. 
120, 263 N.Y. 148, reversing 232 
N.Y.S. 147, 224 App.Div. 634, which 
modified 229 N.Y.S. 113, 131 Misc. 
806—Wagner v. Thlerlot, 197 N.Y. 
S. 560, 203 App.Div. 757, affirming 
Wagner v. Thlerot, 194 N.Y.S. 610, 
118 Misc. 511, and affirmed 142 N. 
E. 295, 236 N.Y. 588. 

Or.—^Jansen v. Tyler, 49 P.2d 372, 
373, 161 Or. 268, denying rehear¬ 
ing 47 P.2d 969, 151 Or. 268, cit¬ 
ing OoTffUB Juris. 

21. U.S.—Williams v. Union Cen¬ 
tral Life Ins. Co., Tex., 54 S.Ct. 
848, 291 U.S. 170, 78 LuEd. 711, 92 
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ordinary commercial loan ,22 and, in fact, is not a 
‘loan” in the ordinary sense of the word.28 It is 
merely a deduction from the sum insurer ultimate¬ 
ly must pay,24 and is more accurately described as 
an advance.25 


While such a loan has been held to impose a 
personal obligation to repay ,2 6 generally the trans¬ 
action creates an indebtedness against, or on ac¬ 
count of, the policy,27 and does not create a per¬ 
sonal liability,28 even though insured agrees in 


A.L.R. 693—^Board of Assessors 
of the Parish of Orleans v. New 
York Life Ins. Co., La.. 30 S.Ct. 
385. 216 U.S. 517. 54 L.Bd. 597. 

Cal.—Frese v. Mutual Life Ins. Co., 
105 P. 265. 11 Cal.App. 387. 

N.Y.-—In re Hayes' Will, 169 N.B. 
120. 252 N.Y. 148. reversing 232 
N.Y.S. 147, 224 App.Dlv. 634, which 
modified 229 N.Y.S. 113, 131 Mlsc. 
806. 

22. Minn.—^Erickson v. Equitable 
Life Assur. Soc. of U. S., 268 N.W. 
736, 193 Minn. 269—^Palmer v. Cen¬ 
tral Life Assur. Soc. of U. S., 268 
N.W. 732, 193 Minn. 306. 

Mo.—Rick V. John Hancock Mut. 
Life Ins. Co. of Boston, Mass., 93 
S.W.2d 1126. 230 Mo.App. 1084. 

22. Wash.—Goodwin v. Northwest¬ 
ern Mut. Life Ins. Co., 83 P.2d 
231. 196 Wash. 391. 

Xn snbstaiLoe, it is a payment, not 

a loan. 

U.S.—^Williams v. Union Central Life 
Ins. Co., Tex., 64 S.Ct 348. 291 
U.S. 170, 78 L.Bd. 711, 92 A.L.R. 
698—^Board of Assessors of the 
Parish of Orleans v. New York 
Life Ins. Co., La., 30 S.Ct. 385. 
216 U.S. 617, 64 L.Bd. 697—First 
Nat Bank y. State Life Ins. Co. of 
Indianapolis, Ind., C.C.A.Tex., 80 F. 
2d 499. 

Mass.—^Reynolds v. Northwestern 
Mut Life Ins. Co., 10 N.E.2d 70, 
296 Mass. 208, 113 A.L.R. 603. 

Minn.—^Erickson v. Equitable Life 
Assur. Soc. of U. S., 268 N.W. 736, 
193 Minn. 269—^Palmer v. Central 
Life Assur. Soc.' of U. S.. 268 N.W. 
732, 193 Minn. 306. 

24L U.S.—Williams v. Union Central 
Life Ins. Co., Tez.. 54 S.Ct 348, 
291 U.S. 170, 78 L.Bd. 711, 92 A, 
L.R. 693—^Board of Assessors of 
the Parish of Orleans v. New York 
Life Ins. Co., La.. 80 S.Ct. 385. 216 
U.S. 517, 64 L.Ed. 697. 

Minn.—^Erickson v. Equitable Life 
Assur. Soc. of U. S.. 268 N.W. 736, 
193 Minn. 269—^Palmer v. Central 
Life Assur. Soc. of U. S., 268 N.W. 
732, 198 Minn. 306. 

Withdrawal of reserve' pro tanto 

Neb.—^Rustin v. .^tna Life Ins. Co. 
of Hartford, Conn., 168 N.W. 648, 
98 Neb. 426. 

Or.—Jansen v. Tyler, 49 P.2d 372, 
161 Or. 268, denying rehearing 47 
P.2d 969, 161 Or. 268. 

25. N.Y.—In re Hayes' WIU, 169 N. 
E. 120, 262 N.Y. 148, reversing 232 
K.Y.S. 147, 224 App.Div. 684, which 


modified 229 N.Y.S. 113, 131 Mlsc. 
806—^Manufacturers’ Trust Co. v. 
Equitable Life Assur. Soc. of U. 
S., 279 N.Y.S. 457, 244 App.Div. 
367. 

Wash.—Goodwin v. Northwestern 
Mut Life Ins. Co., 83 P.2d 231. 
196 Wash. 391. 

Advance against reserve 

It is in a practical sense but a 
payment or advancement to Insured 
against the reserve on his policy.— 
Rick V. John Hancock Mut. Life 
Ins. Co. of Boston, Mass., 93 S.W.2d 
1126, 230 Mo.App. 1084. 

Delivery of cash surrender value 
The advancement of money to in¬ 
sured on assignment or pledge of 
life policy and on the sole security 
thereof is a delivery to insured of 
a portion of the sum which repre¬ 
sents the then cash surrender value 
of the policy, which value insured 
may receive on demand and surren¬ 
der of the policy.—Goodwin v. 
Northwestern Mut Life Ins. Co., 83 
P.2d 231, 196 Wash. 391. 

36. Mo.—^Equitable L. Assur. Soc. 

V. De Lisle. 182 S.W. 1026, 194 Mo. 
App. 42—Gillen v. New Yol*k Life 
Ins. Co., 161 S.W. 667, 178 Mo. 
App. 89. 

27. Ind.—^Hay v. Meridian Life & 
Trust Co., 101 N.E. 651, 67 Ind. 
App. 636, rehearing denied 106 N. 
B. 919, 67 Ind.App. 636. 

32 C.J. p 1166 note 92. 

Exists as item 

An advance obtained by Insured 
on reserve of life policy subsists 
as an item until settlement because 
Interest Is charged on it.—Reynolds 
V. Northwestern Mut. Life Ins. Co., 
10 N.E.2d 70, 296 Mass. 208, 118 A. 
L.R. 603. 

Doan or pramlnm payment 

Where Insured, unable to .pay third 
annual premium of two hundred six¬ 
ty-three dollars and sixty cents, en¬ 
tered into an arrangement whereby 
Insurer agreed to loan two hundred 
sixteen dollars and twenty cents, the 
cash surrender value after payment 
of third premium, and insured exe¬ 
cuted ,note for sixty dollars and thir¬ 
ty-seven cents, twelve dollars and 
ninety-six cents of which was inter¬ 
est in advance on policy loan, in de¬ 
termining whether transaction was 
a loan or payment of premium, the 
fact that the word “loan” could not 
be too strictly construed and that 
It was' not necessary to creation of 
a loan that money should be paid 
on one hand and received on the oth¬ 
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er was to be considered.—Paul v. Co¬ 
lumbian Nat Life Ins. Co., 16 A2d 
636, 126 N.J.Law 360. 

28. U.S.—^Williams v. Union Central 
Life Ins. Co., Tex., 64 S.Ct 348, 
291 U.S. 170, 78 L.Bd. 711, 92 
A.L.R. 693—Board of Asselsors of 
the Parish of Orleans v. New 
York Life Ins. Co., La., ’30 S.Ct 
385. 216 U.S. 617, 64 L.Ed. 697— 
First Nat Bank v. State Life Ins. 
Co. of Indianapolis, Ind., C.C.A 
Tex., 80 F.2d 499. 

Ill.—^Mailers v. Equitable Life As¬ 
sur. Soc. of U. S., 42 N.E.2d 109, 
315 IlLApp. 185. 

Mass.—^Reynolds v. Northwestern 
Mut Life Ins. Co., 10 N.B.2d 70. 
296 Mass. 208. 118 A.L.R. 608. 
Minn.—Erickson v. Equitable Life 
Assur. Soc. of U. S., 268 N.W. 786, 
198 Minn. 269—^Palmer v. Central 
Life Assur. Soc. of U. S., 258 N. 

W. 732, 193 Minn. 306. 

N.Y.—In re Hayes' Will. 169 N.E. 
120, 262 N.Y. 148, reversing 232 
N.Y.S. 147, 224 App.Div. 634, which 
modified 229 N.Y.S. 118, 131 Mlsc. 
806. 

Or.—Jansen v. Tyler, 49 P.2d 872, 
161 Or. 268, denying rehearing 47 
P.2d 969, 161 Or. 268. 

Wash.—Goodwin v. Northwestern 
Mut Life Ins. Co., 83 P.2d 231, 
196 Wash. 891. 

DlabUlty of estate 

(1) Usually such loans are not lia¬ 
bilities of the estate of Insured. 
Colo.—^In re Waldsburger's Estate, 

242 P. 982, 988, 78 Colo. 616, 46 

A. L.R. 718, citing Gozpns - Jhxls. 
N.Y.—In re Hayes' Will, 169 N.E. 

120, 262 N.Y. 148, reversing 232 
N.Y.S. 147, 224 App.Div. 634, which 
modified 229 N.Y.S. 118, 181 Mlsc. 
806. 

Or.—Jansen v. Tyler, 49 P.2d 872, 
151 Or. 268, denying rehearing 47 
P.2d 969, 161 Or. 268. 

Va.—Walker v. Penick’s Ex'r, 95 S. 

B. 428, 122 Va. 664. 

82 C.J. p 1166 note 92 Ca]-(1). 

(2) If, however, insured cannot 
hypothecate the policy as security 
for a loan without the consent of 
the beneficiary, it has been Indicat¬ 
ed that a relationship of debtor and 
creditor exists between Insurer and 
insured sufficient to create a liabil¬ 
ity against his estate in favor of the 
beheficiary for any amount‘deducted 
by Insurer on Insured's death from 
the face amount of the bollcy in 
satisfaction of the Indebtedness.— 
Stevens v. First Nat Bank, 246 P. 
667, 117 OkL 148. 
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terms to repay it and he alone has the option of 
determining whether or not he will ever repay it.^® 
It is permissible, of course, for insured voluntarily 
to repay the loan during the life of the policy.^i 

c. Enforcement or OoUection of Loan 

The loan may be enforced in the mode agreed on by 
the parties or as provided by law, and generally Is re¬ 
stricted to some mode of enforcement against the pol¬ 
icy, as deduction of the amount of the indebtedness from 
the policy reserve or the amount payable on the maturity 
of the policy. 

While in a broad sense the rights of insurer rela¬ 
tive to the enforcement of policy loans are the same 
as those of any other lender of money,*^ it is gen¬ 
erally recognized that the pledge of a policy as se¬ 
curity for a loan stands in a class distinct from 
that of other pledges as far as the method of en¬ 
forcement is concerned,33 and, in the absence of 


provisions in the statutes or contract to the con¬ 
trary, its remedy is limited to the policy itself, and 
cancellation or forfeiture thereof.®^ The right to 
make a loan carries with it the right to subject the 
security to pa 3 rment on default,35 but this right ex¬ 
ists only in the mode agreed on by the parties or 
as provided by law,3® subject to the necessities aris¬ 
ing from the peculiar nature or character of the 
security.37 

Stipulations for forfeiture on nonpayment of a 
loan do not supersede or abrogate the provisions of 
the policy for forfeiture for nonpayment of premi¬ 
ums ;3 3 but interest on a loan is not a premium 
within the meaning of a clause providing for forfei¬ 
ture on nonpayment of premiums.39 A loan agree¬ 
ment does not constitute a waiver by insured of his 
nonforfeiture privilege under the policy,^® nor does 
it abrogate^i or enlarge^3 his right of election un- 


29. N.T.—In re Hayes* Will, 169 N. 
E. 120, 252 N.Y. 148. reversingr 282 
N.Y.S. 147, 224 App.Div. 684, which 
modified 229 N.Y.S. 113, 131 Misc. 
806. 

30. Neb.—Rustin v. Mina. L. Ins. 
Co., 163 N.W, 648. 98 Neb. 426. 

Or.—Jansen v. Tyler, 49 P,2d 372, 
373, 161 Or. 268, denying rehearing 
47 P.2d 969. 161 Or. 268. citing 
Oorpus JQxlfl. 

31. Ill.—Mailers v. Bauitable Life 
Assur. Soc. of U. S.. 42 N.E.2d 109, 
315 I11.APP. 135. 

32. Ala.—Travelers* Ins. Co. v. La- 
zenby, 80 So. 25, 16 AlcuApp. 549. 
certiorari denied 80 So. 29. 202 Ala. 
207. 

Ky.-^Reliance Life Ins. Co. of Pitts¬ 
burg. Pa. V. Curlin, 116 S.W.2d 296, 
272 Ky. 832—Commonwealth Life 
Ins. Co. V. Stanley, 69 S.W.2d 869, 
253 Ky. 213—Northwestern Mut 
Life Ins. Co. v. Barker's Ex’x. 44 
S.W.2d 292, 241 Ky. 490. 

S.C.—^Livingston v. Mutual Ben. Life 
Ins. Co., 174 S.B. 900, 901, 178 S. 
C. 87. Quoting Coxpiis Jlixis. , 

In absence of agreement 

*Tn the absence of an agreement 
to set oil the value of the policy, 
that is. the collateral, against the 
debt, we may look toward the law 
of pledges generally with the modi¬ 
fication necessary to adapt it to the 
peculiar nature of a life Insurance 
policy.**—Commonwealth Life Ina 
Co. V. Stanley, 69 S.W.2d 869, 371, 
253 Ky. 218. 

33. R.I.—Cory v. Massachusetts 

Mut Life Ins. Co.. 170 A. 494, 64 
R.L 144. 

■*Vt.—Kimball v. New York Life Ins. 
Co., 126 A. 663, 98 Vt. 192. 

The loan Is not antomatloalJy fore¬ 
closed on the default of the policy¬ 
holder; some affirmative action suffi¬ 
cient to show foreclosure is neces¬ 


sary.—^McBachem v. New York Life 
Ina Co., 82 S.E. 820. 16 GkuApp. 222. 

Common-law method of enforce¬ 
ment of a pledge is inadequate and 
inappropriate thereto.—^Kimball v. 
New York Life Ins. Co., 126 A. 663. 
98 Vt. 192. 

Aotlon for debt 

Insurer cannot sue for the debt. 
U.S.—Williams v. Union Central Life 
Ins. Co., Tex., 54 S.Ct. 848. 291 U. 
S. 170, 78 L.Bd. 711, 92 A.L.R. 693 
—^Board of Assessors of the Par¬ 
ish of Orleans v. New York Life 
Ina Co.. La., 30 S.Ct. 386, 216 U. 
S. 617. 54 L.Ed. 697. 

Minn.—^Erickson v. Equitable Life 
Assur. Soc. of U. S., 268 N.W. 736, 
198 Minn. 269—^Palmer v. Central 
Life Assur. Soc. of U. S.. 268 N.W. 
732. 193 Minn. 806. 

Miss.—Ford v. Mutual Life Ina Co. 

of New York, 18 So.2d 46. 
sale of poUoy 

Insurer cannot sell the policy in 
satisfaction of the debt, or by suit 
obtain a decree for its sale.—^Mutual 
Life Ins. Co. of Kentucky v. Twy- 
man, 92 S.W. 336, 97 S.W. 391, 122 
Ky. 613, 28 Ky.L. 1163, ;121 Am.S.R. 
471, rehearing 89 S.W. 178. - 

34. Wash.—Goodwin v. Northwest¬ 
ern Mut. Life Ins. Co... 83 P.2d 231. 
196 Wash. 391. 

35 . pia,—Morrow v. Commonwealth 
Life Ins. Co., 169 So. 625, 118 Fla 
871. 

Iowa—Salvidge v. Mutual Life Ins. 
Co.. 191 N.W. 862, 196 Iowa 1B6. 

36. Ala—Travelers* Ins. Co. v. La- 
zenby, 80 So. 25. 16 AlaApp. 549. 
certiorari denied 80 So. 29. 202 Ala 
207. 

Ga—Metropolitan Life Ins. Co. v. 
Calkins. 17 S.E.2d 594, 66 OaApp. 
245. 

Ky.—Reliance Life Ins. Co. of Pitts¬ 
burg, Pa V. Curlin, 116 S.W.2d 296, 
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272 Ky. 882—Commonwealth Life 
Ins. Co. V. Stanley. 69 S.W.2d 369, 
253 Ky. 218. 

Mo.—^Davis V. Equitable Life Assur. 

Soc. of U. S., App., 276 S.W. 868. 
S.C.—^Patten v. Mutual Ben. Life 
Ins. Co., 6 S.E.2d 26. 192 S.C. 189. 
126 A.L.R. 91—Livingston v. Mu¬ 
tual Ben. Life Ins. Co.. 174 S.E. 
900, 901. 178 S.C. 87. quoting Cor¬ 
pus Juris. 

Statute not retroaotive 
A life insurance policy was held 
not affected by amendment of a stat¬ 
ute authorizing the deduction of all 
loans on the policy.—^Lleblng v. Mu¬ 
tual Life Ins. Co. of New York, 1^1 
S.W. 260, 269 Mo. 609. 

Default in payment of interest 
A provision authorizing the com¬ 
pany to deduct the amount due un- 
aer a pdlicy loan from the cash sur¬ 
render value and to cancel the policy 
on default in payment of future pre¬ 
miums will not enable the company 
to cancel a paid-up policy for default 
in the payment of Interest on a poli¬ 
cy loan.—Commonwealth Life Ins. 
Co. V. Stanley. 69 S.W.2d 369. 253 Ky. 
213. 

I 37. Ky.—^Reliance Life Ins. Co. of 
Pittsburg, Pa. v. Curlin, 116 S.W. 
2d 296. 272 Ky. 832. 

38. U.S.—^Bryant v. Mutual Ben. 
Life Ins. Co., C.C.Tenn., 109 P. 748. 

39. U.S.—Gardner v. Union Central 
Life Ins. Co.. C.C.Ohio. 5 P. 430. 

Ky.—Commonwealth Life Ins. Co. v. 

Stanley, 69 S.W.2d 369, 258 Ky. 213. 
4a Va.—Stratton v. New York Life 
Ins. Co.. 78 S.B. 636, 116 Va. 267. 

41. Mo.—^Knapp v. John Hancock 
Mut Life Ins. Co., 259 S.W. 862. 
214 Mo^App. 161. 

43. Ky.—Casser v. Michigan Mut 
Life Ins. Co.. 258 S.W. 102, 201 
Ky. 659. 
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der options in the policy as to paid-up insurance, 
extended insurance, and surrender value. 

The manner of foreclosure or collection of the 
loan may be the subject of a valid contract between 
insurer and insured,^8 which, in the absence of 
waiver or estoppel, may be pursued in a proper 


44 C.J.S. 

case.44 Thus the parties may provide for a prac¬ 
tical method of foreclosure, without notice,^5 such 
as cancellation of the policy and application of the 
cash value thereof to the payment of the amount 
of the loan and interest,^® even though the policy 
is a paid-up policy-^*^ However, the courts will not 


Amount available to purchase of: 
Extended insurance generally see 
Infra § 638. 

Paid-up insurance generally see in¬ 
fra S 689. 

43. Iowa.—Salvidge v. Mutual Life 
Ins. Co., 191 N.W. 862, 196 Iowa 
166. 

S.C.—Patten v. Mutual Ben. Life 
Ins. Co.. 6 S.B.2d 26. 192 S.C. 189. 
126 A.L.R. 91-T-Livingston v. Mu¬ 
tual Ben. Life Ins. Co.. 174 S.E. 
900, 173 S.C. 87. 

Any ooxLtraot 

In the absence of statutory provi¬ 
sion, the parties may make any sort 
of contract with relation to the in¬ 
surance that they see fit to make.— 
Davis V. Eduitable Life Assur. Soc. 
of U. S., Mo.App., 276 S.W. 868. 
ISetlLod stipulated generally upheld 
, Where insurance policy is pledged 
as sole security for loan from insur¬ 
er to insured, stipulations as to dis¬ 
position of pledge and application of 
proceeds which are not obnoxious to 
law and do not penalize pledgor for 
his default usually are upheld.— 
Kimball v. New York Life Ins. Co., 
126 A. 563, 98 Yt 192. 

4^ Qa—^Hammond v. Volunteer 
State Life Ins. Co., 170 S.B. 681, 47 
OaApp. 472. 

S.C.—^Davis V. Acaoia Mut Life Ins. 

Co., 181 S.B. 12, 177.S.C. 821. 

82 C.J. p 1167-1191 note 6 [a]. 
Waiver of default shjown 

(1) Failure of insurer to return 
pasnnent of past-due interest on loan 
for which paid-up policy was pledg¬ 
ed constituted waiver of default.— 
Jasper v. Mutual Life Ins. Co. of 
New York, 120 So. 714, 10 La-App. 
269. 

(2) Insurer waived right to cancel 
paid-up life policy for nonpayment 
of interest on loan ma4e to insured 
from reserve of policy, where, on 
Insured's failure to pay interest call¬ 
ed for by notices, insurer automati¬ 
cally extended loan for another year, 
and notice called for payment of 
full amount of Interest due, and final 
notice informed insured that rein¬ 
statement would be afforded if he 
filled out application and returned it 

. with the necessary amount and in- 
. surer did not return to insured the 
balance that would have been due if 
policy had been canceled nor was 
note evidencing the loan returned to 
Insured as paid.—Brown v. Mutual 
Life Ins. Co. of New York, 66 P.2d 


391, 189 Wash. 816, opinion adhered 
to 69 P.2d 1119, 189 Wash. 316. 
Absence of estoppel 

(1) Insurer lending Insured 
amount exceeding cash value of paid- 
up life policy is not estopped to avail 
itself of policy provision authoriz¬ 
ing application of cash value of pol¬ 
icy to payment of loan whenever 
loan eauals cash value of policy, 
after rights of Insured under loan 
agreement have terminated by his 
default, and discrepancy between in¬ 
debtedness and cash value of policy 
has grown.—^Hammond v. Volunteer 
State Life Ins. Co., 170 S.E. 681, 47 
Ga.App. 472. 

(2) Insurer's retention of dividend 
on life policy until shortly after in¬ 
sured's death did not estop it to can¬ 
cel policy by applying cash value 
thereof to payment of loan, on in¬ 
sured's nonpayment of interest, 
where Indebtedness with Interest ex¬ 
ceeded cash value and dividend was 
insufficient to pay accrued Interest.— 
Missouri State Life Ins. Co. v. Boze¬ 
man, 178 S.E. 183, 48 Qa.App. 640. 

(3) Letter from Insurer's branch 
office advising that life policy had 
lapsed for nonpayment of premiums, 
which was evidently a clerical error 
and was not binding on Insurer un¬ 
der policy provisions did not estop 
insurer to claim cancellation of pol¬ 
icy by default on loan thereon for 
nonpayment of Interest—^New York 
Life Ins. Co. v. Ware, 167 So. 894, 
171 Miss. 341, overruling suggestion 
of error 167 So. 359, 171 Miss. 341. 

(4) Other cases see 82 C.J. p 1167- 
1191 note 6 [b]. 

45. Mo.—^Davls v. Equitable Life 
Assur. Soc. of U. S., App., 276 S. 
W. 863. 

N.Y.—Stevens v. Mutual Life Ins. 
Co., 126 N.E. 682, 227 N.Y. 624, re¬ 
versing 171 N.Y.S. 296, 183 App. 
Dlv. 629. 

46. Ala.—Smith v. Penn Mut Life 
Ins. Co.. 14 So.2d 690. 244 Ala. 610. 

Ga.—^BEammond v. Volunteer State 
Life Ins. Co,, 170 S.E. 681. 47 Ga. 
App. 472. 

Mo.—^Davls V. Equitable Life Assur. 

Soc. of U. S., App., 276 S.W. 353. 
Ohlo.—Haas v. Mutual Life Ins. Co. 

of New York, 17 Ohio N.P.,N.S., 1. 
Itl.—Cory V. Massachusetts Mut. 
Life Ins. Co., 170 A. 494, 64 R.I. 
144. 

32 C.J. p 1166 note 1. 

Cancellation generally see infra §5 
442-472. 


VaUdlty 

Where statute required life policy 
to contain stipulation that failure 
to repay loan or to pay interest 
should not void policy until total in¬ 
debtedness to insurer should equal 
or exceed loan value whereas policy 
provided that it would be void if. 
at time of failure to pay loan, total 
indebtedness to Insurer equalled or 
exceeded loan value, the variance be¬ 
tween statute and policy was imma^ 
terial; but if the policy provision 
forbade application of unconsumed 
portion of loan value to carry policy 
as extended Insurance after due date 
of loan, provision would be void be¬ 
cause in conflict with statute, requir¬ 
ing policy to contain stipulation that 
failure to repay advance or to pay 
Interest did not void policy until to¬ 
tal indebtedness should equal or ex¬ 
ceed loan value.—^American Nat Ins. 
Co. V. Ingle, Clv.App., 129 S.W.2d 426, 
affirmed 162 S.W.2d 1098, 187 Tex 
189, 136 AL.R. 1325. 

Valid as against wife 
Loan agreement, providing cancel¬ 
lation of policy for nonpayment, was 
held not void as to wife of insured. 
—Travelers' Ins. Co. v. Williams, 112 
So. 99, 22 Ala.App. 7, certiorari de¬ 
nied 112 So. 101, 216 Ala. 603. 

47. Ala.—Jones v. Mutual Life Ina 
Co. of New York, 113 So. 814, 216 
Ala. 487. 

Ga.—^Unlon Central Life Ins. Co. v. 
Bumsteln, 21 S.E.2d 346, 67 Ga. 
App. 561—Missouri State Life Ins. 
Co. V. Bozeman, 173 S.E. 188, 48 
Ga.App. 640—^Hammond v. Volun¬ 
teer State Life Ins. Co., 170 S.E. 
681, 47 Ga.App. 472. 

Ind.—Reserve Loan Life Ins. Co. v. 
Brammer, 146 N.E. 876, 88 Ind.App. 
584. 

Ky.—Reliance Life Ins. Co. of Pitts¬ 
burg, Pa.. V. Curlin, 126 S.W.2d 
847, 277 Ky. 688. 

Miss.—^New York Life Ins. Co. v. 
Ware, 167 So. 369, 171 Miss. 841, 
suggestion of error overruled 167 
So. 894. 171 Miss. 341. 

N.Y.—Stevens v. Mutual Life Ins. 
Co. of New York. 126 N.E. 682, 227 
N.Y. 624, reversing 171 N.Y.S. 296, 
183 App.Div. 629. 

Ohio.—Haas v.' Mutual Life Ins. Co. 
of New York, 17 Ohio N.P.,N.S., 1. 

R. I.—Cory v. Massachusetts Mut 
Life Ins. Co., 170 A. 494. 64 RL 
144. 

S. C.—^Patten v. Mutiial Ben. Life Ins. 
Co., 6 S.B.2d 26, 192 S.C. 189, 126 
A.L.R. 91—^Davla v. Acacia Mut 
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aid the company in enforcing an unconscionable 
bargain exacted of insured by reason of his neces¬ 
sities,and inequitable or oppressive forfeitures or 
penalties will not be upheld or enforced.^^ 


After giving notice, where notice is necessary, 
insurer may apply the cash surrender or loan value 
to the payment of the loan whenever the indebted- 
•ness, including the interest, equals or exceeds such 
value, and cancel the policy but not where the 


Life Ins. Co., 181 S.B. 12, 177 S.C. 
821—Livingrston v. Mutual Ben. 
Life Ins. Co., 174 S.E. 900, 173 S.C. 
87. 

48. Ky.—Commonwealtli Life Ins. 
Co. V. Stanley, 69 S.W.2d 369, 253 
Ky. 218—^Northwestern Mut. Life 
Ins. Co. V, Barker's Ex’s, 44 S.W. 
2d 292. 241 Ky. 490—Mutual Life 
Ins. Co. V. Twyman, 92 S.W. 836, 

. 122 Ky. 613, 97 S.W. 391, 28 Ky. 
L. 1153, 121 Am.S.R. 471, rehearlngr 
89 S.W. 178, 

The "boxTOwer will he compelled to 
pay only what la Justly owed.—Mu¬ 
tual Life Ins. Co. v. Twyman, supra. 

49. Iowa.—Salvidge v. Mutual Life 
Ins. Co., 191 N.W. 862, 196 Iowa 
156. 

Ky.—Commonwealth Life Ins. Co. ▼. 
Gault's Adm'ra, 76 S.W.2d 618, 
256 Ky. 626—^Northwestern Mut. 
Life Ins. Co. v. Barker’s Bx’x, 44 
S.W.2d 292, 241 Ky. 490. 

Cash value arhltrarlly determined 
A provision for the deduction of 
the indebtedness from the amount 
payable under the policy will not be 
upheld where It arbitrarily deter¬ 
mines the cash value of the policy In 
an amount substantially leas than 
its actual value, or enables the com¬ 
pany to do so. 

U.S.—Johnson v. Penn Mut Life Ins. 

Co., D.C.Ohlo, 81 F.Supp. 394. 
Ky.—New York Life Ins. Co. v. Cur¬ 
ry. 72 S.W. 736, 116 Ky. 100, 24 
Ky.L. 1930. 108 Ain.S.R. 297, 61 
L.RJL 268. 

82 C.J. pp 1167-1191 note 4. 

50. Ky.—^Reliance Life Ins. Co. of 
Pittsburg, Pa., v. Curlln, 116 S.W. 
2d 296, 272 Ky. 832. 

B.I.—Cory v. Massachusetts Mut 
Life Ins. Co.. 170 A. 494, 64 R.t 
144. 

S.C.—^Patten v. Mutual Ben. Life Ins. 
Co.. 6 S.E.2d 26, 192 S.C. 189, 126 
A.L.R. 91—^Livingston v. Mutual 
Ben. Life Ins. Co., 174 S.B. 900, 
178 S.C. 87. 

Vt.—^Kimball v. Now York Life Ins. 

Co., 126 A, 653, 98 Vt 192. 

Neoesslty of aotioe 

(1) Notice may be necessary 
where the cancellation or forfeiture 
of the policy is made on the basis 
of a default In the payment of the 
loan or the interest due thereon. 

Ky.—^Reliance Life.Ins. Co. of Pitts¬ 
burg, Pa. V. Curlin. 116 S.W.2d 296, 
272 Ky. 832. 

La.—Jasper v. Mutual Life Ins. Co. 
of New York. 120 So. 714, 10 La. 
App. 259... 


N.J.—Paul V. Columbian Nat Life 
Ins. Co., 16 A.2d 636, 125 N.J.Law 
350. 

Pa.—Carter v. Metropolitan Life Ins. 
Co., 107 A. 847, 264 Pa. 606. 

(2) The notice required when the 
policy is avoided for default In pay¬ 
ment of a policy loan is not required 
in order that the Indebtedness may 
■be deducted from the reserve value 
of the policy, under the automatic 
provisions of the policy on lapse for 
default in premium payments. 

Ky.—Dlbrell v. Citizens' Nat Life 
Ins. Co., 163 S.W. 428, 162 Ky. 
208. 

Minn.—Erickson v. Equitable Life 
Assur. Soc..of U. S.. 258 N.W. 786, 
198 Minn. 269—^Palmer v. Central 
Life Assur. Soc. of U. S.. 268 N. 
W. 732, 193 Minn. 806—Schoonover 
V. Prudential Ins. Co. of America, 
245 N.W. 476, 187 Minn. 848. 

Mo,—^Rlck V. John Hancock Mut 
Life Ins. Co. of Boston, Mass., 93 
S.W.2d 1126, 239 Mo.App. 1084. 
Tenn.—Mills v. National Life Ins. 
Co., 189 S.W. 691, 186 Tenn. 860. 

Parties entitled to notice 
'Where insured has the right to 
change the beneficiary, notice that 
the policy will be canceled if speci¬ 
fied payment is not made on the loan 
need not be sent to the beneficiary. 
U.S.—Johnson v. Penn Mut Life Ins. 

Co., D.aOhio, 31 F.Supp. 394. 

S.C.—^Davls V. Acacia Mut. Life Ins. 
Co., 181 S.B. 12, 177 S.C. 321. 

Pailue to give notice I 

Where the prescribed notice is not 
given the policy Is not forfeited, and 1 
on insured's death the face value! 
of the policy, less the loan and an! 
unpaid premium, may be recovered. | 
—Carter v. Metropolitan Life Ins. 1 
Co., 107 A. 847, 264 Pa. 506. 

Snfflcienoy of notice 

(1) Formal notice of the forfei¬ 
ture, promptly sent is required.— 
Jasper v. Mutual Life Ins. Co. of 
New York, 120 So. 714, 10 La.App. 
269. 

(2) Where insured procured loan 
from insurer, and assigned paid-up 
policy as security, notice that “pre¬ 
mium" would be due was held not 
such "notice" of overdue interest as 
was contemplated by forfeiture pro¬ 
vision of contract.—^Protective Life 
Ins. Co. V. Thomas, 134 So. 488, 223 
Ala. 106. 

(3) Correspondence relative to 
past-due interest on loan did not con¬ 
stitute compliance with law requir¬ 
ing notice before forfeiture of pol¬ 
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icy.—Jasper v. Mutual Life Ins. Co. 
of New York, supra. 

Party required to show notice 
Where Insurer defended action on 
paid-up life policy on ground that 
policy had been canceled for non¬ 
payment of loan or Interest thereon, 
in absence of admission in petition 
that cancellation had been made aft¬ 
er one month's notice as required 
by policy, Insurer was required to 
show affirmatively that terms of its 
right to cancel had been met, and 
that policy had been canceled before 
insured's death.—Reliance Life Ins. 
Co. of Pittsburg, Pa. v. Curlin, 116 
S.W.2d 296, 272 Ky. 832. 

51. U.S.—^Moore v. Pilot Life Ins. 
Co.. C.C.A.S.C.. 86 P.2d 197—John¬ 
son V. Penn Mut. Life Ins. Co., D. 
C.Ohio, 31 F.Supp. 394. 

■A.la.—Jones v. Mutual Life Ins. Co. 
of New York. 118 So. 814, 216 Ala. 
437. 

Ga.—Missouri State Life Ins. Co. v. 
Bozeman, 173 S.B. 183. 48 Ga.App. 
640—^Hammond v. Volunteer State 
Life Ins. Co., 170 S.E. 681, 47 Ga. 
App. 472. 

Ind.—Reserve Loan Life Ins. Co. v. 
Brammer, 146 N.E. 876, 83 Ind.App. 
584. 

Ky.—^Reliance Life Ins. Co. of Pitts¬ 
burg, Pa., V. Curlin, 126 S.W.2d 847, 
277 Ky. 683. 

Minn.—^Palmer v. Central Life Assur. 
Soc. of United States, 258 N.W. 
732, 193 Minn. 306. 

Miss.—^New York Life Ins. Co. v. 
Ware, 167 So. 894, 171 Miss. 341, 
overruling suggestion of error 167 
So. 869, 171 Miss. 841. 

Mo.—^Rlck V. John Hancock Mut. 
Life Ins. Co. of Boston, Mass., 98 
S.W.2d 1126, 280 Mo.App. 1084— 
Davis y. Equitable Life Assur. Soc. 
of U. S., App., 276 S.W. 368. 

E-I.—Cory v, Massachusetts Mut. 
Life Ins. Co., 170 A. 494, 64 R.L 
144. 

S.C.—^Patten v. Mutual Ben. Life Ins. 
Co., 6 S.B.2d 26, 192 S.C, 189, 

126 A.L.R. 91—^Davls v. Acacia 
Mut Life Ins. Co.. 181 S.E. 12, 177 
S.C. 821—^Livingston v. Mutual 
Ben. Life Ins. Co., 174 S.B. 900, 178 
S.a 87. 

82 C.J. p 1166 note 1 [a] (1). 

Sfleot of statutory stipulation. 

Statute providing for stipulation 
in policy that failure to repay any 
loan or,interest shall not avoid pol¬ 
icy, unless Indebtedness to insur¬ 
er shall equal or exceed su^ loan 
value .at time of failure to repay, 
means that if indebtedness equals 
qr exceeds legal reserve from policy. 
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indebtedness does not exceed such value^^ unless a value of the policy is used in making such payment 

valid provision of the contract permits insurer to all interest of insured and the beneficiary in the pol- 

cancel the policy and pay the balance to insured.®* icy is extinguished.®* 

Where, on the application by the company of the Ordinarily the company is entitled to deduct lie 
policy reserve to the payment of the policy lom and amoimt of the indebtedness from the amount pay- 

the cancellation of the. policy, the full surrender able under the policy at the time of settlement's 


failure to pay any loan or Interest 
thereon does avoid policy.—Reserve 
Loan Life Ins. Co. v. Brammer, 146 
N.E. 876. 83 Ind.App. 684. 

Not a penalty or oonilsoaptlon acrvee- 
ment 

A stipulation permlttlugr such a 
cancellation “does not contravene 
public policy or ajnount to confisca- 
tion or to an agreement for the ex¬ 
action of a penalty for the nonpay¬ 
ment of the Indebtedness, since, un¬ 
der such a contractual procedure, 
the Insured realizes the full amount 
of all his rights and Interest in the 
policy at the time of such cancella¬ 
tion.’*—^Hammond v. Volunteer State 
Life Ins. Co.. 170 S.E. 681. 686. 47 
Ga.App. 472. 

Amount of Indebtedness 
Where the loan contract provides 
for the payment of interest in ad¬ 
vance. the amount of Indebtedness is 
the amount of the loan plus any 
unpaid advance interest for that 
year.—^Phoenix Mut. Life Ins. Co. v. 
Feeney, 21 S.E.2d 106, 67 Ga.App. 
467. conforming to answer to certi¬ 
fied question 20 S.E.2d 266, 198 Ga. 
836—Missouri State Life Ins. Co. v. 
Bozeman, 173 S.E. 183. 48 Ga.App. 
640. 

Amount from whloh dednotlon made 
The Indebtedness is deducted from 
the amount of the legal reserve or 
cMh value of the policy and not 
from the face of the policy.—^Reli¬ 
ance Life Ins. Co. of Pittsburg, Pa.. 
V. Curlin. 126 S.W.2d 847, 277 Ky, 
533. 

Xoorease In cash value after terml- 
natlon Immaterial 
Alleged increase in cash value of 
life policy after policy had been 
terminated for failure to repay pol¬ 
icy loan was immaterial as respects 
right to recover on the policy.— 
Johnson v. Penn Mut Life Ins. Co.. 
D.C.Ohio, 31 F.Supp. 894. 

Bankmptoy of Insured 
Where Insured was adjudicated a 
bankrupt before the loan was made, 
an' attempted application by the 
company of the surrender or reserve 
value of the policy in payment of the 
loan is inoperative.—^Equitable Life 
Assur. Soc. of De Lisle, 182 S.W. 
1026, 194 Mo.App. 42. 

Estopp^ to question 
It has been held that, where a 
company and a person insured enter 
into a contract under which Insured 
obtains a loan on his policy and un¬ 
der which the company cancels the 


policy in his lifetime for his failure 
to repay the money, neither insured, 
nor his beneficiary after his death, 
may question the power of the com¬ 
pany to enter into the contract and 
to cancel'the policy thereunder, espe¬ 
cially where no offer is made to re¬ 
pay the loan.—^Prese v. Mutual Life 
Ins. Co., 106 P. 266, 11 Cal.App. 887. 
Former mle 

In an early case It was held that 
the company could enforce a forfei¬ 
ture agreement only by resorting 
to a court of equity for a decree 
cancelling the policy and determin¬ 
ing its cash surrender value.—^Mu¬ 
tual L. Ins. Co. V, Twyman, 92 S.W. 
836, 122 Ky. 613. 97 S.W. 391, 28 
Ky.L. 1168. 121 Am.S.R. 471, re¬ 
hearing 89 S.W. 178. 

62. Minn.—^Palmer v. Central Life 

Assur. Soc. of United States. 268 

N.W. 732. 193 Minn. 306. 

Pa.—Senln v. Metropolitan Life Ins. 

Co.. 34 AL2d 910, 163 Pa.Super. 668. 
82 C.J. p 1166 note 1 [a] (2), (8). 
OoniUot of laws 

That contract for loan on life pol¬ 
icy, which was subject to, and con¬ 
trolled by, Illinois law, and contain¬ 
ed clause authorizing forfeiture of 
policy for failure to repay loan, or 
to pay interest thereon, although to¬ 
tal indebtedness on policy was less 
than loan value thereof, was made 
under New York law, would not ren¬ 
der the provision effective in Illi¬ 
nois. wherein statute prohibited is¬ 
suance of a policy containing such a 
provision.—^Keeley v. Mutual Life 
Ins. Co. of New York, CaA-Ill., 118 
F.2d 633. 

Fairness of agreement immaterial 

A loan agreement which falls 
within condemnation of statute, pro¬ 
viding that no life policy shall be is¬ 
sued within the state containing pro¬ 
vision for forfeiture of policy for 
failure to repay loan on the policy, 
or to pay Interest thereon, while to¬ 
tal indebtedness on policy is less 
than loan value thereof, is void, re¬ 
gardless of fairness of the agree¬ 
ment.—^Eeeley v. Mutual Life Ins. 
Co. of New York, supra. 

Indlreot violation prohibited 
U.S.—^Keeley v. Mutual Life Ins. 

Co. of New York, supra. 
Compounding interest 

Provision of certificate of indebt¬ 
edness evidencing loan on life policy 
that Interest should accrue on prin¬ 
cipal amount and all additions there¬ 
to on March 26 of each year with 
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understanding that Interest not paid 
when due should be added to prin¬ 
cipal did not authorize the “com¬ 
pounding of interest” in determining 
when Indebtedness equalled or ex¬ 
ceeded loan value of policy so as to 
render policy subject to forfeitura— 
Smith V. Penn Mut. Life Ins. Co., 14 
So.2d 690, 244 Ala. 610. 

63. Ala.—Travelers’ Ins. Co. v. Wil¬ 
liams. 112 So. 99, 22 Ala.App. 7 . 
cerUorarl denied 112 So. 101, 216 
Ala. 603. 

Iowa.—Salvidge v. Mutual Life Ins. 
Co. of New York, 191 N.W. 862, 
196 Iowa 166. 

N.Y.—Stevens v. Mutual Life Ins. Co. 
of New York, 126 N.E. 682, 227 N. 
Y. 524, reversing 171 N.Y.S. 296, 
188 App.Dlv. 629—Webster v. Mu¬ 
tual Life Ins. Co. of New York, 20 
N.Y.S.2d 608. 174 Misc. 262, revers¬ 
ing 19 N.Y.S.2d 506, and appeal 
denied 22 N.Y.S.2d 824, 260 App. 
Div. 811. 

Ohio.—Haas v. Mutual Life Ins. Co. 

of New York, 17 Ohio N.P.,N.S„ 1. 
Tender of amount due 
A formal tender of the amount due 
is a prerequisite to a valid forfei¬ 
ture of the policy.—Jasper v. Mu¬ 
tual Life Ins. Co. of New York, 120 
So. 714, 10 La.App. 269. 

64. Ind.—Addms v. Mutual Life 
Ins. Co., 132 N.E. 688, 76 Ind.App. 
698. 

Miss.—^New York Life Ins. Co. v. 
Ware, 167 So. 869, 171 Miss. 841. 
suggestion of error overruled 157 
So. 894. 171 Miss. 341. 

Mo.—^Davis v. Equitable Life Assur. 
* Soc. of U. S., App., 276 S.W. 363. 
'Where death based on presumption 
from seven years’ absence 
A cause of action on a policy, 
based on a presumption of death 
from seven years’ absence, gives no 
ground for recovery where Insurer 
foreclosed a policy loan and canceled 
the policy before the end of the 
seven-year period following a Judi¬ 
cial determination that Insured was 
not dead.—^Minnis v. Equitable Life 
Assur. Soc. of U. S.. 267 P. 638, 204 
Cal. 180. 

65. Ind.—^Hay v. Meridian Life & 
Trust Co.. 101 N.B. 661. 67 Ind. 
App. 636, rehearing denied 105 N.E. 
919. 67 Ind.App. 636. 

Minn.—Erickson v. Equitable Life 
Assur. Soc. of U. S., 268 N.W. 786. 
193 Minn. 269. 

N.Y.—In re Hayes* WiU, 169 N.B. 
120, 252 N.Y. 148, reversing 282 
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It may deduct such indebtedness from the amount 
payable to the beneficiary on the death of insured,®® 
provided the loan was valid as against the benefici¬ 
ary.®*^ An “incontestable” clause in a policy of life 
insurance does not preclude the company from off¬ 
setting the amount of a loan made against the pol¬ 
icy,®® since such a claim concedes the validity of 
the policy and seeks merely to impose a lien on the 
proceeds thereof.®® 

Application of dividends or profits. Dividends or 
profits, particularly where the policy so provides,®® 
should be applied in payment of the loan and in¬ 


terest thereon,®^ at least where to do so will pre¬ 
vent the cancellation or forfeiture of a paid-up pol¬ 
icy,®® but not where the policy provides otherwise.®® 

Recovery hack or refund of unearned interest. 
No interest can accrue on the loan after its termi¬ 
nation by foreclosure or other settlement;®^ and, 
where interest is paid in advance to a date subse¬ 
quent to the termination of the loan or policy, in¬ 
sured or his representative may recover back or 
have credited to him the unearned interest.®® 

Rights of third persons. A policy loan made with 
the consent of the beneficiary®® or under the pro- 


N.T.S. 147, 224 App.Dlv. 684. mod-. 
Ifylngr 229 N.T.S. 118. 181 Mlsc. 
806. 

32 C.J. p 1166 note 92. 

56 ; Colo.—^In re Waldaburger’s Es¬ 
tate. 242 P. 982, 78 Colo. 616. 46 
A.L.R. 718. 

Neb.—Cilek v. New York Life Ins. 
Co., 149 N.W. 1071, 97 Neb. 66. re¬ 
hearing 149 N.W. 49. 97 Neb. 66, 
vacsating 146 N.W. 693. 96 Neb. 
274. 

N.T.—In re Hayes* Will, 169 N.B. 
120, 262 N.Y. 148, reversing 232 
N.T.S. 147, 224 App.Dlv. 634, mod¬ 
ifying 229 N.T.S. 113, 131 Mlac. 
806. 

82 C.J. p 1166 note 92 [a] (2)—37 
C.J. p 412 note 89 [d] (2). 

Benefloial Interests of parties | 

The beneficiary's beneficial inter¬ 
est in a life policy, held by insurer’s 
loan department as additional secur¬ 
ity for mortgage loan by insurer to 
Insured, or money due thereon, if 
anything is due, is difference be¬ 
tween amount of debt due insurer on 
the loan and interest and amount due 
on policy, while insurer’s beneficial 
Interest is eQual to the amount of 
mortgage debt and interest.—Pro¬ 
tective Life Ins. Co. v. Fisher, 176 
So. 891, 284 Ala. 486. 

67. N.T.—Anderson v. Northwestern 
Mut. Life Ins. Co., 186 N.E. 696, 
261 N.T. 460, affirming 268 N.T.S. 
1069, 286 App.Div. 789. 

Where loan unauthorised 
Where the loan waa unauthorized, 
as where the consent of a benefi¬ 
ciary necessary thereto was not ob¬ 
tained, it may not be deducted, as 
against such beneficiary, from the 
amount payable on the policy.—^An¬ 
derson V. Northwestern Mut. Life 
Ins. Co., supra. 

68. Ill.—Mayer v. Illinois Life Ins. 
Co., 211 IlLApp. 286. 

S.C.—^Livingston v. Mutual Ben. Life 
Ins. Co., 174 S.B. 900, 173 S.C. 87. 

59. III.—Mayer v. Illinois Life Ins. 
Co., 211 IlLApp. 86. 

44 G.J.S.-82 


60. Ark.—^Unlon Central Life Ins. 
Co. V. Caldwell, 68 S.W. 365, 68 
Ark. 605. 

61. Ark.—^Union Central Life Ins. 
Co. V. Caldwell, supra. 

Ky.—^Northwestern Mut. Life Ins. 
Co. V. Barker’s Ex’x, 44 S.W.2d 
292, 241 Ky. 490. 

SnffloieiiLey of dividands 
A clause in the prospectus of the 
company providing, ”We require in¬ 
terest on one loan paid annually in 
advance; all other interest paid by 
dividends.” does not import a guar¬ 
anty by the company that the divi¬ 
dends will be sufficient to pay all 
other Interest, but signifies merely 
that dividends, as far as they may 
be sufficient will be received in dis¬ 
charge of, interest, save that which 
is specified as payable in advance.— 
MacIntyre v. Cotton States Life Ins. 
Co., 9 S.B. 1124, 82 Ga. 478. 

68 . Ky.—Northwestern Mut. Life 
Ins. Co. V. Barker’s Bx’x, 44 S.W.2d 
292, 241 Ky. 490. 

63. Iowa.—Baker v. General Ameri¬ 
can Life Ins. Co., 268 N.W. 666, 
222 Iowa 184. 

N.T.—Hilton v. New York Life Ins. 

Co., 184 N.T.S. 2, 113 Misc. 74. 

To purchase paid-up addUdons 

The owner of a life policy having 
made no election as to application 
of dividends, it was held, under pro¬ 
vision of policy, they were to be con¬ 
sidered applied to purchase of paid- 
up additions, and could not be ap¬ 
plied by company to reduction of 
loan on the policy.—^Hilton v. New 
York Life Ins. Co., supra. 

64. Md.—Crook v. New York Life 
Ins. Co., 75 A. 388, 112 Md. 268. 

65. Md.—Crook v. New York Life 
Ins. Co., supra. 

Person entitled 

On the death of insured, his legal 
representative, and not the beneficia¬ 
ry of the policy, was the person en¬ 
titled to the unearned portion of in¬ 
terest paid in advance on a policy 
loan.—State Mut^ Ins. Co. v. Gist, 
16 SJ5.2d 699, 65 Ga.App. 817. 
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OompoTind interest on unearned ad¬ 
vance Interest 

Under life Insurance loan agree¬ 
ment that loan should bear interest 
at six per cent per annum payable 
in advance and that interest unless 
paid when due should be added to 
loan and bear interest at same rate 
and “on the same conditions” and 
that in the payment of loan or set¬ 
tlement of policy, insurer gruaran- 
teed to refund advcmce interest at 
time of repayment or settlement, the 
phrase “and on the same conditions” 
meant on terms and conditions as to 
refund of advance Interest at time 
of repayment or settlement, interest 
on unpaid unearned interest was not 
payable in advance and insurer guar¬ 
anteed to refund interest on unearn¬ 
ed interest whenever it was obligat¬ 
ed to refund unearned interest.—^Pa¬ 
cific Mut. Life Ins. Co. of California 
V. Goss, C.C.A.Ga., 99 F.2d 658, cer¬ 
tiorari denied 59 S.CL 691, 306 U.S. 
650, 83 L.Ed. 1049. 

66L N.T.—In re Hayes’ WUl, 169 
N.B. 120, 262 N.T. 148, reversing 
232 N.T.S. 147, 224 App.Dlv. 634, 
modifying 229 N.T.S. 118, 131 Misc. 
806. 

Joinder iu application. 

Where the beneficiary of an insur¬ 
ance policy Joins with insured in an 
application for a loan on the policy, 
beneficiary cannot afterward claim 
that the loan was made without her 
knowledge or authority.—Cilek v. 
New York Life Ins. Co., 145 N.W. 
698, 95 Neb. 274, vacated on other 
grounds 149 N.W. 49, 97 Neb. 66, 
reheard 149 N.W. 1071, 97 Neb. 66. 
Consent by insured as agent 
Where policy loan was a part of 
the original negotiations and of the 
contract by which a part of the first 
premium was paid, insured must be 
treated as the agent for his wife, 
the beneficiary of the policy, and sbe 
cannot claim unde the policy and 
repudiate the arrangement for the 
loan, which enabled him to obtain 
the policy.—^Provident Savings, Etc., 
Society v. Duncan, 1 TcxuL.Ch.App. 
1 5 ® 2 . 
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visions o£ the policy®*^ is binding on the beneficiary 
and not in violation of his rights; and, where the 
loan was validly made, he has no equity or rights in 
the policy paramount to insurer’s rights under the 
assignment securing the loan.®® In passing on 
questions arising out of such a loan, the courts will 
pay due regard to the rights, if any, of the benefici¬ 
ary,®® the legal representative,'^0 creditors,*^! or 
an assignee*^® of insured, or other persons having 
an interest in the policy.*^® 

d. Discrimination between Insurants 

Discrimination between borrowing and nonborrowing 
insurants Is prohibited. 

It is prohibited, either on the grotmd that it is 
against public policy or is in violation of the pro¬ 
hibitions of antidiscrimination statutes, considered 
generally supra § 245, that the company discrimi- 

67. Ala.—^Morgan v. Prudential Ins. ] 

Co. of America, 95 So. 355, 209 
Ala. 110. 

Colo.—^In re Waldsburger's Estate, 

242 P. 982. 983, 78 Colo. 616. 45 
A.Li.R. 718. citing Oorpns Jtirle. 

N.T.—^Del Rio v. Prudential Ins. Co. 
of America, 199 N.E. 32, 269 N.Y. 

136. reversing 278 N.T.S. 484. 244 
App.Div. 140. 

37 C.J. p 412 note 39 [fl. 

68. XJ.S.—Johnson v. Penn Mut. 

Life Ins. Co.. D.COhlo. 31 RSupp. 

394. - 

69. Mo.—^Fitzsimmons v. American 
Union Life Ins. Co.. 138 S.W.2d 
680. 234 Mo.App. 878. 

37 C.J. p 412 note 39. 

Ownersliip of proceeds 
Proceeds of life policies, assigned 
to Insurer as security for loans, be¬ 
came beneficiary's property, subject 
to insurer's claims, on insured's 
death.—^Russell v. Owen, 165 S.B1. 

687. 203 N.C. 262. 

XTrevcoable bene fio lary 

Insurer maJslng loan to Insured 
which was unauthorized because in¬ 
sured had not reserved right to 
change beneficiary and beneficiary's 
consent to loan was not procured 
was held liable to beneficiary for full 
amount of policy where hut for the 
loan the reserve would have been 
sufilclent to keep policy in effect un¬ 
til after Insured's death.—^Farmer 
V. Prudential Ins. Co. of America, 

La.App.. 167 So. 234. 
improper Interest charge assented to 
by Insured 

The proof of payment of compound 
Interest on policy loans, whether or 
not Justified by terms of policy, 
which was not in effect when Insured 
died, did not entitle beneficiaries to 
a credit, where Isusured knew that 
interest was being compounded and 
failed to object thereto.—^Baker v- 


nate between borrowing and nonborrowing policy- 
holders.'^^ The antidiscrimination statutes do not 
prohibit the companies from writing policies which 
contain inducements to all policyholders alike to 
refrain from borrowing on their policies,*^® or which 
make some uniform distinction otherwise lawful be¬ 
tween those who borrow and those who do not.*^® 
They do, however, invalidate provisions which deny 
to a borrower on the policy the benefit of options or 
privileges available to nonborrowers,77 and under 
this rule it has been held, although there is author¬ 
ity to the contrary,78 that provisions for a reduc¬ 
tion of the amount rather than the duration of the 
term of extended insurance available on the lapse of 
a policy proportionate to the amount the polic/s 
cash surrender value is reduced by the satisfac¬ 
tion of an existing policy loan constitute prohibited 
discriminations against borrowing policyholders.7® 

request to apply cash surrender val¬ 
ue to debts and refusal to pay fur^ 
ther premiums, policy became ter¬ 
minated as between corporation and 
Insurer.—^Williamson Paint Mfg. Co. 
V. George Washington Ltlfe Ins. Co., 
supra. 

74. Ky.—Security Life Ins. Co. of 
America v. Watkins, 224 S.W. 462, 
189 Ky. 20. 

37 C.J. p 412 note 37. 

76. U.S.—Trapp v. Metropolitan 

Life Ins. Co.. C.C.A.MO., 70 F.2d 
976, afilrmed, C.C.A.MO., 72 F.2d 
874, certiorari denied Metropolitan 
Life Ins. Co. v. Trapp. 65 S.Ct. 
112, 293 U.S. 596, 79 L.Ed. 690. 

76- U.S.—Trapp v. Metropolitan 

Life Ins. Co., supra. 

77. U.S.—Great Southern Life Ins. 
Co. V. Jones, C.C.A.Okl.. 36 F.2d 
122 . 

Okl.—Metropolitan Life Ins. Co. v. 

Lillard. 248 P. 841. 118 Okl. 196. 
FtovIbIoxl held void as diaorlnriliia- 
tory 

Provision denying option to con¬ 
vert policy to paid-up policy solely 
because loan was outstanding was 
void.—^McCain v. Lamar Life Ins. 
Co.. 172 So. 496. 178 Miss. 459. 

78L Miss.—^Neal v. Columbian Mut 
Life Assur. Soc., 188 So. 868, 161 
Miss. 814. 

S.C.—^Pilot Life Ins. Co. v. Peebles, 6 
S.E.2d 174, 191 S.C. 486, overruling 
Pressly v. Pilot Life Ins. Co., 196 
S.E. 332, 186 S.C. 209. 

78. fily.—Security Life Ins. Co. of 
America v. Watkins, 224 S.W. 462, 
189 Ky. 20. 

OkL—Metropolitan Life Ins. Co. v. 

Lillard, 248 P. '841, 118 Okl. 196. 
Wash.—^Ringstad v. Metropolitan 
Life Ins. Co.. 47 P.2d 1045, 182 
. Wash. 550, 106 A.L.R. 1532. 

Xn asissoiurl the court reserved the 
question of the effect, as dlscrlmina- 


Equltable Life Assur. Soc.. 41 N.E.2d 
471, 288 N.T. 87, reversing 29 N.T.S. 
2d 142, 262 App-Dlv. 821. 

Xnsnxed’s failnre to read note 
Beneficiary suing to recover pro¬ 
ceeds of policy canceled by insurer 
because loan to insured and Interest 
thereon exceeded policy’s reserve 
was held not entitled to invoke ben¬ 
efit of Insured's alleged failure to 
read note.—^Davls v. Acacia Hut 
Life Ins. Co., 181 S.B. 12, 177 S.a 
321. 

70. Ga.—State Mut. Ins. Co. v. Gist 
16 S.E.2d 699, 65 Ga.App. 817. 

Pa.—Carter v. Metropolitan Life 
Ins. Co., 107 A. 847, 264 Pa. 606. 
37 C.J. p 412 note 40. 

71. Masa—Tork v. Flaherty. .96 N. 
E. 53, 210 Mass. 35. 

37 CJ. p 412 note 41. 

72. S.C.—Patten v. Mutual Ben. 
Life Ins. Co., 6 S.E.2d 26, 192 S. 
C. 189, 126 A.L.R. 91. 

Kotioe of assign3nra.t 
S.C.—^Patten v. Mutual Ben. Life 
Ins. Co., supra. 

73. W.Va-—Williamson Paint Mfg. 
Co. V. George Washington Life 
Ins. Co., 164 S.B. 239, 112 W.Va. 
160. 

Party paying premlnnis to provide 
seourlty for loan 

(1) Under agreement among offi¬ 
cer, corporation, and life Insurance 
company, pursuant, to which life pol¬ 
icy was Issued on life of officer to 
secure loan made to corporation, cor¬ 
poration to pay premiums, corpora¬ 
tion was held vested with equitable 
ownership of cash surrender value. 
—Williamson Paint . Mfg. Co. v. 
George Washington Life Ins. Co., 
supra. 

(2) On notice by corporation to in¬ 
surer to terminate life policy on of¬ 
ficer securing loan to corporation on 
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Also a provision which permits the company, in the 
decitrction of any indebtedness against the policy, to 
forfeit a portion of the policy reserve available to 
nonborrowers for the pa 3 rment of extended or paid- 
up insurance will not be upheld.*® 

§ 338. Agreement to Loan 

An agreement In an Insurance policy to make a loan 
must be construed In connection with the other provi¬ 
sions of the policy. 

An agreement in an insurance policy to make a 
loan is to be construed in connection with other 
parts of the policy,*^ Under the provisions of some 
contracts or statutes, the party in whose favor the 
promise is made is entitled to a loan in accordance 
with the conditions stated.** Insured is not entitled 
to a loan where, by reason of a default in the pay¬ 
ment of premiums or breach of condition or cove¬ 


nant on his part, the policy is not a live and sub¬ 
sisting one,** and the company’s agreement to make 
a loan does not obligate it to make a loan in viola¬ 
tion of an applicable statute.*^ Also, where the full 
loan value of the policy is exhausted, it is not a vio¬ 
lation of the agreement to refuse a loan until pre¬ 
payment of the next falling due premium.** 

The company does not comply with its agreement 
by tendering a proposed loan agreement inconsist¬ 
ent with its stipulations as set forth in the policy.** 
However, a breach by the company of its agree¬ 
ment to make a loan does not amount to a repudi¬ 
ation of the contract of insurance.*^ The fact that 
a statute or the terms of the policy require insurer, 
on application therefor, to make a loan or advance 
after a specified time does not prevent insurer from 
making a valid agreement to make a loan or ad¬ 
vance at an earlier period.** 


tory against a borrowing policyhold¬ 
er, of a provision in a policy for the 
reduction of the amount of extended 
or term Insurance because of an 
Indebtedness on the policy rather 
than for the reduction of the pe¬ 
riod of such Insurance, but held it 
void as in conflict with a statute 
providing that the amount of ex¬ 
tended Insurance shall never be less 
than the face value of the policy 
reduced by the Indebtedness.—Gooch 

V. Metropolitan Life Ins. Co., 61 S. 

W. 2d 704, 333 Mo. 191. 

Xn. Fexusylvania the court held 
that in the policy involved a provi¬ 
sion for the reduction of the amount 
rather than the term of extended in¬ 
surance available constituted mere¬ 
ly an option additional to others, in¬ 
cluding one for extended Insurance 
for the face amount of the policy 
and a reduced term; but it indicat¬ 
ed that otherwise it would have held 
such provision void as discrimina¬ 
tory.—Jeske y. Metropolitan Life 
Ins. Co., 172 A. 172, 113 Pa.Super. 
118. 

80. Ala.—^New York Life Ins. Co. v. 
Scheuer, 73 So. 409, 198 Ala. 47. 

Ky.—^Emig*s Adm*r v. Mutual Ben¬ 
efit Life Ins. Co., 106 S.W. 230, 127 
Ky. 688, 32 Ky.L. 484, 23 L.H.A, 
N.S.. 828. 

81. S.C.—Fatten v. Mutual Ben. 
Life Ins. Co., 6 S.E.2d 26, 192 S.C. 
189, 126 A.L.R. 91. 

32 C.J. p 1167-1191 note 9. 

Frovlslons ooiuldered 

(1) The provision in life policy 
that loans would be granted on re¬ 
ceipt of the policy and a satisfactory 
certificate of loan was to be taken 
with other stipulation that no as¬ 
signment of policy would be valid 
until notice was given Insurer, In de¬ 
termining effect of loans by insurer 


to Insured after assignment of policy 
without notice to insurer.—^Patten v. 
Mutual Ben. Life Ins. Co., supra. 

(2) Where nine annual premiums 
were duly and fully paid under a 
policy of life Insurance, it was held 
that the loan value next opposite the 
figure **9*’ In the portion of the pol¬ 
icy starting the loan values was the 
loan value at such time.—^Underwood 
V. Jefferson Standard Life Ins. Co., 
98 S.B. 882, 177 N.C. 327. 

88 . Ark.—Columbian Mut. Life As- 
sur. Soc. V. Whitehead, 101 S.W. 
2d 465, 193 Ark. 598. 

Ind.—^Reserve Loan Life Ins. Co. v. 
Brammer, 146 N.E. 876, 83 Ind.App. 
584. 

Neb.—^Rustln v. .®tna Life Ins. Co., 
163 N.W. 648. 98 Neb. 426. 

Or.—Jansen v. Tyler, 49 P.2d 872, 
878, 161 Or. 268, modifying 47 P.2d 
969, 161 Or. 268, citing Corpus Ju¬ 
ris. 

Tenn.—Gray v. .®tna Life Ins. Co., 
156 S.W.2d 391, 178 Tenn. 88. 

Wash.—Goodwin v. Northwestern 
Mut Life Ins. Co., 83 P.2d 231, 
196 Wash. 391. 

Excess of premium over loan 

value 

Under statute reaulring insurer, 
after three full years' premiums 
have been paid, to advance an 
amount equal to the reserve at the 
end of the current policy year, the 
inability of insurer to deduct from 
the loan value of the policy the un¬ 
paid balance of the premium for the 
current policy year, as required by 
the statute, because the loan value is 
less than the unpaid premium bcd- 
ance does not excuse It from making 
the loan on application therefor.— 
Del Hlo V. Prudential Ins. Co. of 
America, 199 N,B. 32, 269 N.T. 135, 
reversing 278 N.Y.S. 484. 244 App. 
Dlv. 140. 


Wroxigful refusal 

Insurer's refusal to make a loan, 
to be used to pay a premium on the 
policy, because of the service of 
process enjoining It from transfer¬ 
ring, disposing of, or paying proper¬ 
ty or moneys of insured Is wrongful 
where the proceeds of a policy loan 
for such a purpose are exempt from 
such process.—Prever v. .ffltna Life 
Ins. Co., D.C.N.Y., 43 P.Supp. 762. 

83. W.Va.—^Hubbard v. Equitable 
Life Assur. Soc., 96 S.E. 811. 81 W. 
Va. 663, 4 A.L.R. 886. 

32 C.J. pp 1167-1191 note 11. 

8 §. U.S.—^New York Life Ins. Co. 

V. Dodge, Mo., 88 S.Ct. 887, 246 
U.S. 857, 62 L.Ed. 772, Ann.Cas. 
1918E 593. 

85. Okl.—^Ham v. Missouri State 
Life Ins. Co., 173 P. 214. 70 Okl. 
120 . 

86 . W.VcL—^Hubbard v. Equitable 
Life Assur. Soc., 95 S.E. 811, 81 

W. Va. 663, 4 A.L.R. 886. 
Oosslderatioii for additional require^ 

meats 

Under twenty-year payment life 
policy giving insured right to bor¬ 
row and providing that failure to 
repay loan or interest should not 
void policy, no subsequent agree¬ 
ment could Impose any additional 
burden on Insured with respect to 
loan unless supported by other con¬ 
sideration than mere making of loan. 
—^McCain v. Lamar Life Ins. Co., 
172 So. 495, 178 Miss. 459. 

87. Okl.—^Harn v. Missouri State 
Life Ins. Co., 173 P. 214, 70 Okl. 
120 . 

88 . Tenn.—^Umstattd v. Metropoli¬ 
tan Life Ins. Co., 110 S.W.2d 342,. 
21 TenmApp. 312. 

32 C.J. p 1166 note 86 [a]. 
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Persons entitled to loan. In general the person 
entitled to a loan on an insurance policy is the own¬ 
er or holder of the policy, that is, insured or his as- 
signee.89 Where insured has parted with all his 
interest in the policy, as where he has assigned it to 
the sole beneficiary, he ordinarily is not entitled to 
a loan,90 instead the person to whom the ownership 
of the policy has been transferred is entitled to a 
loan thereon.Ordinarily a revocable beneficiary 
has no right to borrow on the policy,82 even for the 
purpose of paying a premium thereon ;83 and where 
the policy so provides, the beneficiary, whether rev¬ 
ocable or irrevocable, has no right to borrow there¬ 
on.®^ By an assignment voluntarily made insured 


may create a lien on the policy for a debt owed by 
a third person to insurer.85 

Amount of loan. The amount and number of 
loans should not violate valid provisions of the 
policy or statutes,®® but, except as its power may 
be restricted by statute, a provision in the policy 
limiting the amount insurer is obligated to loan to 
insured on his application therefor does not pre¬ 
vent it from making a loan for a different amount.®? 
As a general rule a loan, when made on the sole se¬ 
curity of the policy, should not be in excess of the 
policy’s reserve or loan value;®® and, although there 
is authority that the loan and its lien on the policy 


89. N.T.—Caplin v. Penn Mut. Life 
Ins. Co., 169 N.Y.S. 756, 182 App. 
Div. 269, affirmed 129 N.S. 908, 229 
N.T. 645—Hilton v. New YoTk Life 
Ins. Co., 184 N.Y.S. 2. 113 Mlsc. 
74. 

Power of guardian to borrow on his 
policy, of which his ward is the 
beneflclary, in order to pay pre¬ 
mium see Guardian and Ward S 
81 b. 

Character of right 
Contract of insurance, providing 
scale of cash surrender values and 
authorizing insured to borrow money 
on policy within such values, Is ex¬ 
clusive property right and privilege 
reserved to insured. If terms of pol¬ 
icy do not reqtilre consent of benell- 
ciary or assignee for Insured to en¬ 
joy privilege of loan feature of pol¬ 
icy.—Stevens v. First Nat Bank, 246 
P. 667, 117 OkL 148. 

Joint policy 

(1) Policies Insuring lives of hus¬ 
band and wife for benefit of sur¬ 
vivor of them, being joint required 
a Joinder of husband and wife to ob¬ 
tain a loan.—O'Boyle v. Home Life 
Ins. Co. of America, D.C.Pa., 20 F. 
Supp. 33. 

(2) However, there Is other au¬ 
thority which holds that under a life 
policy insuring both husband and 
wife for the benefit of the survivor, 
and permitting insured to change 
the beneficiary and authorizing a 
loan on the policy, either husband or 
wife could make a valid loan agree¬ 
ment.—^Antrim v. International Life 
Ins. Co., 276 P. 1084, 128 Kan. 66. 

SOi U.S.—Webster v. State Mut. 

Life Assur. Co. of Worcester, 
Mass., D.C.Cal., 50 F.Supp. 11. 
Effect of fallttra to notify company 
The company issuing a life pol¬ 
icy Is protected In making a loan 
thereon to Insured, with whom the 
contract was made, notwithstanding 
delivery and oral gift of the policy 
by insured to the beneficiary, with¬ 
out notice to the company, the pol¬ 
icy providing that no assignment 
of it shall he binding on the com¬ 


pany, unless filed with It.—^Hilton v. 
New York Life Ins. Co., 184 N.Y.S. 
2, 113 Mlsc. 74. 

91. U.S.—Webster v. State Mut. 
Life Assur. Co. of Worcester, 
Mass., D.C.Cal., 60 F.Supp. 11. 

Loan to assignee or pledgee 

(1) Where life policies were as¬ 
signed by insured to bank which 
thereafter paid the premiums, and 
notified insurer that the policies 
were the absolute property of the 
bank. Insurer was Justified in deal¬ 
ing with the bank alone in making 
loans under the policies, and insured 
and his administratrix after his 
death were estopped by Insured’s ab¬ 
solute assignment of life policies to 
bank from questioning loans made 
by insurer to the bank under the 
policies; but the mere fact that as¬ 
signment was to a bank was not of 
Itself sufficient to put insurer on 
Inquiry as to equities of the assign¬ 
or with respect to Insurer's author¬ 
ity to deal with bank alone in mak¬ 
ing loans under the policies.—^New 
York Life Ins, Co. v. Brown, C.C.A. 
S.C., 99 F.2d 199, reversing, D.C., 
Brown v. New York Life Ins. Co., 22 
F.Supp. 82, certiorari denied 59 S.Ct. 
487, 306 U.S. 638, 83 L.Bd. 1039. 

(2) The pledgee of a life insurance 
policy who had purchased It at a 
sale under the pledge can exercise 
the rights of the owner thereof* with 
respect to a loan without first secur¬ 
ing a Judgment establishing its own¬ 
ership against insured.—^Feliciana 
Bank & Trust Co. v. Union Cent. 
Life Ins. Co., of Cincinnati, Ohio, 
69 So. 91, 137 La. 674. 

92. Ky.—Metropolitan Life Ini. Co. 
v. Tye, 176 S.W.2d 366, 296 Ky. 
697—^Metropolitan Life Ins. Co. v. 
Tye, 167 S.W.2d 274, 288 Ky. 760. 

93. Ky.—^Metropolitan Life Ins. Co. 
V. Tye, supra. 

Estoppel 

Whore beneficiary of life policy 
had learned of her lack of right to 
borrow on policy to pay prez^ums 
thereon by denial of a previous ap¬ 
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plication for a loan, no estoppel 
could be asserted against Insurer to 
compel Insurer to accept subsequent 
loan application.—Metropolitan Life 
Ins. Co. V. Tye, 176 S.W.2d 866, 295 
Ky. 697—Metropolitan Life Ins. Co. 
V. Tye, 167 S.W.2d 274, 288 Ky. 760. 

94i N.T.—Caplin v. Penn Mut. Life 
Ins. Co., 169 N.Y.S. 766, 182 App. 
Dlv. 269, affirmed 129 N.E. 908, 229 
N.Y. 646. 

95. U.S.—Moore v. Pilot Life Ins. 

Co., C.C.A.S.C., 86 F.2d 197. 
se. Ala.—Smith v. Penn Mut. Life 
Ins. Co., 14 So.2d 690. 

Loans authorized 

Life policy provision for loans on 
security of policy requiring that loan 
be for not less than fifty dollars and 
be diminished by any Indebtedness 
outstanding against policy author¬ 
ized cumulative loans provided each 
new loan was for not less than fifty 
dollars and when added to existing 
Indebtedness did not equal or exceed 
the then loan value of policy.— 
Smith V. Penn Mut. Life Ins. Co., 
supra. 

Obligations deductible from loan 
value 

Under statute providing that in¬ 
surer should deduct from loan val¬ 
ue of policy any existing indebted¬ 
ness on such policy, existing indebt¬ 
edness on policy referred to prior 
loans on policy, and not to premi¬ 
ums due thereon, ‘ since premium 
due on policy Is not “Indebtedness,” 
inasmuch as there Is no binding 
obligation to pay It.—^Del Rio v. Pru¬ 
dential Ins. Co. of America, 199 N.B. 
32, 269 N.T. 136 reversing 278 N.Y.S. 
484, 244 App.Dlv. 140. 

97. Ill.—^Mayer v. Illinois Life Ins. 
Co., 211 IlLApp. 286. 

98. Ind.—^Hay v. Medldlan Life & 
Trust Co., 101 N.E. 661, 67 Ind. 
App. 536, rehearing denied 106 
N.B. 919, 67 Ind.App. 636. 

Effect of alteration of amount on 
validity of Insurance loan agree¬ 
ment see Alteration of Instru¬ 
ments 8-33, 
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are not invalidated because in excess of such 
amount,it has also been held that a loan to pol¬ 
icyholders in violation of a statute prohibiting loans 
on policies of more than the reserve value thereof 
is void,^ and, accordingly, that the company cannot 
avoid the policy for breach of any collateral con¬ 
dition contained in the contract under which the 
loan is made.^ An offer of the company to loan in¬ 
sured a specified amount is deemed to be an inter¬ 
pretation on its part that the policy has a loan value 
equal to that sum.9 

Discrimination between insurants. Antidiscrimi¬ 
nation statutes have been held to invalidate agree¬ 
ments, not expressed in the policy, by which the 
company agreed to make a loan on security other 
than the policy, or on such other security and the 
policy, in consideration of insured’s purchase of in¬ 


surance but there is other authority to the con¬ 
trary.® 

§ 339. Actions 

A breach by Insurer of Its agreement to make a 
policy loan to a person entitled thereto, oV a violation of 
Insured’s rights in the policy arising out of a loan there¬ 
on, gives a cause of action in the trial of which general 
rules govern. 

A breach by the company of its agreement to 
loan insured money® or a violation of insured’s 
rights in the policy arising out of a loan thereon,'^ 
gives rise to a right of action; but its refusal to 
loan money to a person not entitled thereto under 
the terms of the policy does not give such person a 
right to maintain an action for damages.® To jus¬ 
tify recovery or relief in an action involving a loan 
agreement, the pleadings^ and evidence^® must be 


99. Mich.—Kapralian v. Central Life 
Ins. Co. of Illinois, 267 N.W. 598, 
276 Mich. 85. 

Xoan for cost of dating* hack policy 
Insurance company had lien on 
life policy, issued by it to fifty-three 
year old man without medical exami¬ 
nation in exchange for defunct com¬ 
pany’s twenty-year payment policy 
under date of latter policy, for en¬ 
tire amount loaned to insured by for¬ 
mer company as cost of dating back 
new policy, where such amount ex¬ 
ceeded cash surrender value of latter 
policy at time of Insured's death.— 
Kapralian v. Central Life Ins. Co. 
^f Illinois, supra. 

1 . Ohio.—Hoover v. Union Cent. 
Life Ins. Co., 6 Ohio S. & C. P. 
432, 7 Ohio N.P. 369. 

2 . Ohio.—Hoover v. Union Cent. 
Life Ins. Co., supra. 

.3. Ark.—Missouri State Life Ins. 
Co. V. Miller, 260 S.W. 706, 163 
Ark. 480. 

4. Ariz.—^Western Union Life Ins. 
Co. V. Musgrave, 215 P. 636, 26 
Ariz. 219. 

32 C.J. p 1113 note 36 [a]. 

Validity of policy provisions creat¬ 
ing discrimination between insur¬ 
ants generally see supra § 246. 
Defense to premixun note 

Failure of consideration, fraud, 
and illegality of contract, in that 
insurance agent, in consideration of 
taking of insurance, agreed to pro¬ 
cure loan for insured out of which 
premium note could be paid, and 
.failed to do so, was held no defense 
to insurance agent’s action on the 
note.—^Mogul Producing & Refining 
Co. V. Leverton, Tex.Civ.App., 266 

5. W. 426. 

5. Iowa.—Key v. National Life Ins. 

Co., 78 N.W. 68, 107 Iowa 446. 

•6. Ark.—Columbian Mut. Life As- 
sur. Soc. V. Whitehead, 101 S.W.2d 
466, 193 Ark. 598. 


W.Va.—^Hubbard v. Equitable Life 
Assur. Soc., 95 S.E. 811, 81 W.Va. 
663, 4 A.L.R. 886. 

Items of damage xeooverahle 
Where Insurer breaches agreement 
to loan on life policy, and insured 
borrows money on other collateral 
at higher interest, but at lowest ob¬ 
tainable, he may recover excess in¬ 
terest, and reasonable value of serv¬ 
ices in procuring loan, but may not 
recover for use of his other collat¬ 
eral.—^Hubbard v. Equitable Life As¬ 
sur. Soc., supra. 

7. Mo.—^Widdlcombe v. Penn Mut. 
Life Ins. Co., App., 241 S.W. 437. 

Defenses available 

Where insurer notified insured that 
the attempted forfeiture was had un¬ 
der the terms and conditions of a 
certain loan agreement, insurer 
should not be permitted in court to 
uphold its act on the ground, if true, 
that it might have enforced a for¬ 
feiture under either or both of two 
other loan Instruments.—^Widdi- 
combe v. Penn Mut. Life Ins. Co., 
supra 

8 . Ky.—^Metropolitan Life Ins. Co. 
V. Tye, 176 S.W.2d 366, 295 Ky. 
697. 

Doan to pay premium 

Where insurer o.wed beneficiary no 
duty to make beneficiary loans on 
life policy for payment of premiums 
and had previously denied an appli¬ 
cation for loan, beneficiary had no 
cause of action against insurer for 
failure to act on loan application 
until after grace period expired, 
thereby permitting policy to lapse 
and failure of insurer to keep a good 
faith promise made without - consid¬ 
eration to beneficiary to endeavor 
to obtain insured’s consent to bene- 
ficiaLry’s application for policy loan 
to pay premium could not be made 
basis for cause of action by bene¬ 
ficiary against insurer when policy 
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lapsed and insured thereafter died. 
—Metropolitan Life Ins. Co. v. Tye, 
supra 

9. W.Va.—^Hubbard v. Equitable 
Life Assur. Soc., 95 S.B. 811, 81 
W.Va 663, 4 A.L.R. 886. 

32 C.J. pp 1167-1191 note 17. 
Plaintiff’s pleadings held insnfllcient 
Ark.—Columbian Mut. Life Assur. 
Soc. V. Whitehead, 101 S.W.2d 465, 
193 Ark. 698. 

Nature of defense pleaded 

In action on a life Insurance poli¬ 
cy, a defense that policy provided 
that the company, on assignment 
thereof, would loan Insured money 
not to exceed a certain amount on 
condition that premiums were paid 
to the end of the policy year, and 
that company loaned insured the 
amount of the surrender value, tak¬ 
ing the policy as collateral security, 
and that insured failed to pay the 
loan or interest thereon, and insur¬ 
er canceled the policy as provided 
by the contract and note, was not a 
plea of forfeiture of the policy, but 
was in effect a plea of performance 
of the contract.—Salvidge v. Mutu¬ 
al Life Ins. Co. of New York, 191 
N.W. 862, 196 Iowa 166. 

la Mo.—Brann v. Missouri State 
Life Ins. Co., App., 226 S.W. 48. 
32 C.J. pp 1167-1191 note 18. 
Burden of proof 

(1) In an action by insured’s rep¬ 
resentative to recover on a policy 
claimed by insurer to have been 
canceled, the burden of proof to 
prove the foreclosure of the loan 
rests on insurer.—McEachern v. New 
York Life Ins. Co., 82 S.E. 820, 15 
Ga.App. 222. 

(2) In beneficiary’s action against 
insurer to cancel a loan agreement 
on the ground that Insured was in¬ 
sane at the time it was entered into, 
the burden of proving insanity was 
on the beneficiary.—Brann v. Mis- 
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sufScient, and the evidence received tending to es- i must be confined to that which is properly admissi- 
tablish the ground or grounds of relief alleged | ble.^'^ 

Vm. PEEMIUMS, NOTES FOB PBEMIUUS, ASSESSMENTS, AND FBEMTOU; OB DEPOSIT 

NOTES 


A. PEEMIUMS, AlH) NOTES FOB PEEMIUMS 

1. In Gnnebal 


§ 340. Definition 

a. In general 

b. Nature of insurance premium 
a. In Oeneral 

A premium Is the consideration for a contract of In¬ 
surance. A premium Is distinguishable from an assess¬ 
ment In that a premium Is Axed as to the amount and 
time of payment. 

The word "premium,” in the law of insurance, 
has a well settled^^ and specifiers meaning which 
is well understood.r^ In its proper and accepted 
sense it means the amount paid to the company as 
consideration for insurance the consideration for 
a contract of insurance the consideration paid 
for a policy of insurance the amount paid or 
agreed to be paid in one sum or periodically to in¬ 
surer as the consideration for a contract of insur¬ 
ance the sum which insured is required to pay.r^ 
Its meaning in a particular case may depend on 


the intent with which it is used,®® and it may mean 
the amount of insurance payable as loss.®! 

An "^advance premium^* is not really a premium 
in the strict sense of the term, but is a deposit 
against premiums to insure payment of premiums, 
to become due.®® 

As cash. Usually, "premium” refers to the 
amount in cash which insured pays to the company 
for keeping the policy in force;®® but since checks, 
drafts, orders, or promissory notes often are accept¬ 
ed in lieu of the money, it may refer to the con¬ 
sideration paid, whether in money or otherwise, for 
insurance.®^ 

^'Assessmenf* may in a general sense be equiva¬ 
lent to, and interchangeable with, the term "premi¬ 
um.”®® Strictly speaking, however, the terms “as¬ 
sessment” and "premium” are not synonymous.®® 
Where the consideration is fixed as to amount and 
time of payment, it is a "premium” as distinguished 


sourl state Life Ins. Co., Mo.App., 
226 S.W. 48. 

11. W.Va.—^Hubbard v. Haultable 
Life Assur. Soc., 106 S.E. 786, 88 
W.Va. 361. 

82 C.J. pp 1167-1191 note 19. 

PaKol aGTreesneiit 

Evidence of parol agreement that 
life insurance policies, which insured 
conveyed by deed declaring transac¬ 
tion absolute sale, were merely 
transferred as security for loan, was 
inadmissible.—In re Gill's Bstate, 
171 A. 457. 314 Pa. 558. 

12. Mo.—^Barber v. Hartford Life 
Ins. Co.. 214 S.W. 207, 210, 279 Mo. 
316, 12 A.L.R. 768. 

13. Kan.—^Farmers' & Bankers' Life 
Ins. Co. V. Whitney, 210 P. 646, 
647. 112 Kan. 145. 

14b Kan.—^Farmers' & Bankers' Life 
Ins, Co. V. Whitney, supra. 

Minn.—Wade v. National Bank of 
Commerce, 174 N.W. 889, 890, 

144 Minn. 187. 

16. U.S.—^Alyea-Nlchols Co. v. U. S., 
D.C.I11., 12 F.2d 998, reversed, C.C. 
A., Pickering v. Alyea-Nlchols Co., 
21 F.2d 601, certiorari denied Al- 
year-Nlchols Co. v. Pickering, 48 
S.Ct. 208, 276 TLS. 617, 72 L.Ed. 
788. 


Cal.—State Farm Mutual Automobile 
Ins. Co. V. Carpenter, 87 P.2d 867, 
868, 31 Cal.App.2d 178, Quoting 
Corpus JuzlB. 

32 C.J. p 1192 note 5. 

16. Ohio.—Oates v. Western & 

Southern Life Ins. Co., 25 Ohio 
N.R.N.S., 187. 

Pa.—Commonwealth v. Metropolitan 
Life Ins. Co., 98 A. 1072, 254 Pa. 
510. 

32 C.J. p 1192 note 6, 

17. Ohio.—State v. Pittsburg, C., Q. 
& St. L. R. Co., 67 N.B. 93, 68 Ohio 
St 9, 96 Am.S.R. 635, 64 L.R.A. 
405. 

S.D.—^Noem v. Equitable Life Ins. 
Co., 168 N.W. 662, 35 S.D. 698. 

18. N.Y.—People v. Knapp, 184 N. 
T.S. 846, 193 App.Div. 413, affirmed 
132 N.B. 916, 281 N.Y. 630.^ 

19. Ky.—TJ. S. Life Ins. Co. v. 
Spinks. 96 S.W. 889, 29 Ky.L. 960, 
13 L.RA.,N.S., 1053. 

3(^ Qa.—^Pioneer Mercantile Co. v. 
Freeman, 113 S.E. 21, 29 Ga.App. 
11 . 

82 C.J. p 1192 note 10. 

21 . Gte.—^Pioneer Mercantile Co. v. 
Freeman, supra. 

22. N.Y.—Garofano Const Co. v. 
Lumber Mut. Casualty Ins. Co. of 
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New York, 26 N.Y.S.2d 780, 176 
Misc. 159. 

23, Minn.—Wade v. National Ban^ 
of Commerce, 174 N.W. 889, 890, 
144 Minn. 187. 

32 aj. p 1192 note 12. 

24L N.Y.—People v. Knapp, 184 N.Y. 
S. 846, 198 App.Div. 418, 416, af¬ 
firmed 132 N.B. 916, 231 N.Y. 630. 

25. Kan.—^Ancient Order of United 
Workmen of Kansas v. Hobbs, 18 
P.2d 661, 136 Kan. 708. 

Mich.—^Hill V. FarmexVa Mut. Fire 
Ins. Co., 88 N.W. 892, 129 Mich. 
141. 

Mo.—^Barber v. Hartford Life Ins. 
Co., 214 S.W. 207, 279 Mo. 316, 12 
A.L.R. 768. 

Or.—^Wissert v. Farmers' Fire Relief 
Ass'n of Butteville. 40 P.2d 68, 
149 Or. 459—^Beaver State Mer¬ 
chants' Mutual Fire Ins. Ass'n v. 
Smith, 192 P. 798, 97 Or. 679. 

Fa.—^Downing v. School Dist of 
City of Brie, 147 A. 239, 297 Pa. 
474. 

82 C.J. p 1192 note 16—6 C.J. p 820 
note 64 [a] (2). 

26. Mo.—Bankers' Life Co. v. Chom,. 
186 S.W. 681, 686. 

82 C.J. p 1192 note 16. 
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from an “assessment 7 but, where it is not so 
fixed and becomes payable only in such an amount 
and at such a time as may be determined to be nec¬ 
essary to meet exigencies or losses arising under 
the policy or contract of insurance, it is an “assess¬ 
ment” as distinguished from a “premium.”28 

Earned and unearned premium. An “earned pre¬ 
mium” has been defined as the difference between 
the premium paid by insured and'the portion re¬ 
turnable to him by the insurance company on can¬ 
cellation of the policy during its term.29 The “un¬ 
earned premium” is that portion of the premium 
paid by insured which is returnable to him on can¬ 
cellation of the policy during its term.30 

^^Level rate premium/* In determining the amount 
of a premium payable by insured under a life in¬ 
surance policy,31 a “level rate annual renewable 
premium” policy has been defined and distinguish¬ 
ed from32 a policy in which a fixed and definite an¬ 
nual premium is charged. 

Net and gross premium. “Net premium” in life 
insurance parlance is that part of the premium 
which is intended to meet the cost of the insurance, 
both current and future.®^ “Net single premium,” 
as used with reference to life insurance, is the ag¬ 
gregate of the yearly costs of carrying the insur¬ 
ance during the period of expectancy®^ discounted 


to the age from which the computation is made.®® 
“Gross premium” is the amount actually charged by 
insurer under the contract,®® and ordinarily includes 
both the net premium and the loading.®^ 

Loading, in life insurance, is the amount added to 
the net premium to defray business expenses and 
contingencies, such as losses beyond a normal ex¬ 
pectation,®® or the difference between gross and 
net premiums;®® the amount arbitrarily added to 
the net premium, intended to cover the expenses of 
the company, which may be a source of profit to a 
stock company or of dividends payable to insured 
in a mutual company.^® 

b. Nature of Insurance Premium 

A life Insurance premium Is not strictly a debt of 
Insured. Installments of life insurance premiums are not 
designed as consideration only for the installment period, 
except In the case of term policies, but rather as parts 
of the whole consideration for the entire Insurance* 

A premium due, on a life insurance policy, pay¬ 
able in advance, does not constitute a “debt” of in¬ 
sured but where insured executes his note for 
the premium, the premium has been held to consti¬ 
tute a debt which in law he can be compelled to 
pay."*® 

Ordinarily installments of premiums for a life in¬ 
surance policy are not intended as the consideration 
only for the respective periods in which they are 


.27. Mo.—Jacobs v. Omaha Life 
Ass’n, 48 S.W. 462, 146 Mo. 623— 
Jacobs V. Omaha Life Ass'n, 43 S. 
W. 376, 142 Mo. 49—Hanford v. 
Massachusetts Ben. Ass’n, 26 S.W. 
680. 122 Mo. 60—Knott v. Securi¬ 
ty Mut. Life Ins. Co.. 144 S.W. 178, 
161 Mo.App. 679. 

N.T.—Smith v. Bown, 27 N.Y.S. 11, 
76 Hun 231. 

Or.—-Wissert v. Farmers* Fire Relief 
Ass'n of Butteville, 40 P.2d 68. 66. 
149 Or. 413, quoting OovstOM Juris, 
and rehearing denied 41 P.2d 1068, 
149 Or. 469. 

28. Mo.—Knott v. Security Mut. 
Life Ins. Co.. 144 S.W. 178, 161 Mo. 
App. 679. 

,29. Kan.—.ffiStna Ins. Co. v. Travis. 
267 P. 337, 121 Kan. 802. affirmed 
269 P. 1068. 124 Kan. 360. and cer¬ 
tiorari denied ^tna Ins. Co. v. 
Baker. 48 S.Ct 821. 276 U.S. 628, 
72 L.Ed. 740, amendment denied 
.^na Ins. Co. v. Travis, 286 P. 622. 
180 Kan. 2. 

.30* Kan.—^^Qtna Ins. Co. v. Travis, 
supra. 

‘:Mo.—^^ tna Ins. Co. v. Hyde, 286 S. 
W. 66, 316 Mo. 118, certiorari 
granted 47 S.Ct. 118, 273 -U.S.- 681. 

71 L.Bd. 837, and certiorari dis¬ 
missed 48 S.Ct 174, 276 U.S. 440. 

72 L.Bd. 367. 


31. Mo.—^Ijams v. Provident Sav¬ 
ings Life Assurance Society, 84 S. 
W. 61. 186 Mo. 466. 

37 C.J. p 414 note 73. 

“Lev^preuiiim plan” 

Under **level-premium plan,** es¬ 
timated cost of insurance of life is 
averaged, and maximum annual pre¬ 
mium Is uniform throughout life of 
contract.—^Atlantic Life Ins. Co. v. 
Moncure, D.C.Ya.. 36 F.2d 860, af¬ 
firmed. C.C.A., Moncure v. Atlantic 
Life Ins. Co., 44 F.2d 167, certiorari 
denied 61 S.Ct. 846, 283 U.S. 823. 
76 L.Ed. 1438. 

32. Mo.—^IJams v. Provident Sav¬ 
ings Life Assurance Society, 84 S. 
W. 61. 186 Mo. 466. 

33. Conn.—^Fuller v. Metropolitan 
Life Ins. Co., 41 A. 4, 70 Conn. 647, 
664. 

46 C.J. p 1386 note 78. 

34. Ky.—U. S. Life Ins. Co. v. 
Spinks, 96 S.W. 889, 126 Ky. 406, 
29 Ky.L. 960. 13 L.R.A..N.S.. 1063, 
error dismissed 28 S.Ct 669, 209 
U.S. 689, 62 L.Ed. 917. 

35. Conn.—Worthington v. Charter 
Oak Life Ins. Co., 41 Conn. 372, 
19 Am.R. 496. 

36. Mo.—^Rose v. Franklin Life Ins. 
Co.. 132 S.W. 613, 163 Mo.App. 90. 

[ .87 C.J. PI 414 note 72. 
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37. N.H.—^Metropolitan Life Ins. Co. 
V. Rouillard, 24 A.2d 264, 92 N.H 
16. 

33. U.S.—^Fox v. Mutual Ben. Life 
Ins. Co.. C.C.A.MO., 107 F.2d 716. 

Ky.—^U. S. Life Ins. Co. v. Spinks, 
96 S.W. 889. 893. 29 Ky.L. 960, 13 
L.R.A.,N.S., 1068. 

Mo,—Magers v. Northwestern Mut 
Life Ins. Co., 152 S.W.2d 148, 150, 
348 Mo. 96. 

N.H.—^Metropolitan Life Ins. Co. v, 
Rouillard, 24 A.2d 264, 266, 92 N. 
H 16. 

38 C.J. p 125 notes 6. 19. 

39. Mass.—Commissioner of Insure 
ance v. Massachusetts Accident 
Co.. 50 N.E.2d 801, 809. 814 Mass. 
668 . 

40. N.H—Metropolitan Life Ins. Co. 
V. Rouillard, 24 A.2d 264, 92 N.H 
16. 

41. m.—^Union Trust Co. v. Chicago 
Nat Life Ins. Co., 267 Ill.App. 470. 

Okl.—Mutual Life Ins. Co. v. Chat¬ 
tanooga Savings Bank. 150 P. 190, 
47 Okl. 748, L.R.A.1916A 669. 

Tex.—^Timmerman v. Bankers* Re¬ 
serve Life Co., 68 S.W.2d 687, 122 
Tex. 603. 

37 C.J. p 414 note 69: 

42. Tex.—^Timmerman v. Bankers* 
Reserve Life Co., supra. 
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paid, ijut each installment is part consideration for 
the entire insurance,44 the whole premium being 
the consideration of the entire insurance for life.45 
In the case of a term policy, however, an annual 
premium is a consideration for insurance only for 
a single year,48 even though the policy is subject 
to extension by paying further premiums.47 

A health and accident insurance premium has 
been held not to constitute an obligation or debt of 
insured to the insurance company.48 

§ 341. Amount 

Subject to statutory regulations, the amount of premi¬ 
um to be paid for Insurance ordinarily Is determined by 
the contract entered Into by the parties. 

In the absence of a statute providing otherwise,49 
an insurance company may by express contract 
charge any premium it sees fit,60 and, unless it ap¬ 
pears from the evidence that the premium paid is 


grossly disproportionate to the coverage, the cost of 
insurance is a matter for the parties to determine. 
The amount of the premium usually is fixed by ex¬ 
press stipulation in the policy or contract of insur- 
ance,8l or by the application,52 or the rules and 
regulations of insurer^^ constituting a part of the 
insurance contract or policy. Where the amount 
of premium is determined by the contract, insured 
will become obligated for whatever amount may be 
called for under a proper construction of the con- 
tract.84 The amount of the premium may be left 
open, to be ascertained in the future ;66 and in 
such a case the company may be bound by the 
amount fixed by its authorized agent and, where 
the parties cannot agree among themselves, the 
court may fix the amount.®*^ The usual or a rea¬ 
sonable amount of premium will be implied in the 
absence of any express agreement with respect 
thereto.88 The amounts of premiums are based on 


43. Neb.—^Haas v. New York Mutual 
Life Ins. Co.. 121 N.W. 996. 84 Neb. 
682, 26 L.K.A.,N.S., 747. 19 Ann. 
Cas. 58. 

37 C.J. p 379 note 48. p 413 note 65. 

44. Neb.—^Haas v. New York Mutual 
Life Ins. Co., supra, 

37 C.J. p 379 note 49, p 414 note 66. 

45. Utah.—^Thum v. Wolstenholme, 
61 P. 587, 21 Utah 446. 

46. U.S.—^Rosenplanter v. Provident 
Sav. Life Assur. Soa, Tenn., 96 F. 
721, 37 C.C.A, 666, 46 L.R.A. 473. 

47. U.S.—^Rosenplanter v. Provident 
Sav. Life Assur. Soc., supra. 

48. N.Y.—^Dulberg: v. EQuitable Life 
Assur. Soc. of U. S., 12 N.E.2d 
554, 277 N.Y. 17, reverslner 297 
N.Y.S. 166, 252 App.Div. 209. 

49. State lusmuioe conunlssioai 
Where the legislature has provid¬ 
ed a state Insurance commission 
which Is required to fix rates, nei¬ 
ther the insurance company nor its 
asrent has power or authority to fix 
rates or write policies at any rate 
different from those promulgated by 
the commission.—^Mlnney v. Furman, 
Lawrence & Parker, Tex.Civ.App., 
286 S.W. 287. 

60. Ala.—^Mobile County v. London 
& Lancashire Ins. Co., 178 So. 99, 
27 Ala. App. 884. 

Xa accordanoe with risks 
An Insurance company may fix its 
premiums in accordance with the 
risks It assumes.—^Lehr v. Profes¬ 
sional Underwriters, 296 N.W. 843, 
296 Mich. 693. 

61. Mo.—^Uams v. Provident Sav. 
Life Assur. Soc., 84 S.W. 51, 186 
Mo. 466. 

Wash.—^Is^cson Iron Works v. 
Ocean Accident & Guarantee Cor¬ 


poration, 70 P.2d 1026, 191 Wash. 

221 . 

32 C.J. p 1198 note 21. 

52. Colo.—^New York Life Ins. Co. v. 
Pike, 117 P. 899, 61 Colo. 238.' 

Tex.—Illinois Bankers* Life Assoc. 
V. Dodson, Civ.App., 189 S.W. 992. 

53. N.Y.—^Rolker v. Great Western 
Ins. Co., 82 N.Y.Super. 276. 

54. Arlz.—Industrial Commission v. 
Arizona Power Co., 296 P. 306, 87 
Arlz. 425. rehearing denied 297 P. 
462. 88 Arlz. 44. 

Ill.—^RoyaJ Indemnity Co. v. Siders, 
257 IlLApp. 100. 

loweu—^lowa Bondln^r & Casualty Co. 
V. Frank Cram & Sons, 228 N.W. 
24, 209 Iowa 424. 

Efleot of zlder 

(1) Rider attached to liability pol¬ 
icy after execution Indicated that 
earned premium should be adjusted 
on basis of rate therein mentioned.— 
Maryland Casualty Co. v, Boise 
Street Car Co., 11 P.2d 1090, 52 Idaho 
133. 

(2) A rider governing amount of 
premium should be read and con¬ 
strued together with all other pro¬ 
visions of the Insurance policy.— 
New Amsterdam Casualty Co. v. 
Whitehead Motor Co., La.App., 170 

So. 565. 

55. U.S.—Orient Mutual Ins. Co. v. 
Wright, Md., 23 How. 401, 16 L.Bd. 
624. 

32 C.J. p lt93 note 24. 

56. Ala.—^American Life Ins. Co. v. 
Aladdin Temple Ben. Ass'n, 191 So. 
908, 906, 288 Ala. 519, citing Ooxu 
pus Jtuds. 

32 C.J. p 1198 note 25. 

General agent may bind the com¬ 
pany by an agreement as to rate of 
premiums.—Gwaltney v. Provident 
Sav. Life Assur.* Soc., 44 S.H. 669, i 
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132 N.C. 925, rehearing denied 47 N. 
E. 122, 134 N.C. 552. 

67. U.S.—U. S. Casualty Co. v. 
Charleston, S. C., Mining & Manu¬ 
facturing Co., C.C.S.C., 183 P. 238 
—Gllbane v. New York Fidelity & 
Casualty Co.. R.I., 163 F. 673. 
90 C.C.A. 266. 

63. Ala»—Mobile County v. London 
& Lancashire Ins. Co., 173 So. 99, 
27 AlaApp. 384. 

Ky.—^Preferred Risk Fire Ins. Co. v. 

Neet, 90 S.W.2d 89. 262 Ky. 267. 
Mont.—^Austin v. New Brunswick 
Fire Ins. Co. of New Brunswick. 
N. J.. 108 P.2d 1036, 1038, 111 
Mont. 192, quoting Corpus Juris. 
N.J.—^Robertson v. Bursteln, 141 A. 
92, 104 N.J.Law 218, reversed on 
other grounds 146 A. 866, 106 N.J. 
Law 876, 66 A.L.R. 824. 

82 C.J. p 1198 note 27, p 1096 notes 
21-28. 

nre Insuraaoe 

Where a preliminary lire Insurance 
contract was evidenced by a binding 
slip which failed to fix the rate, 
although it was assumed that a 
higher rate would be charged than 
had been charged the previous year 
for the sante Insurance, and a loss 
occurred before delivery of the pol¬ 
icy, It was held that Insured was 
bound to pay a reasonable rate for 
the protection received.—Smith & 
Wallace Co. v. Prussian Nat. Ins. 
Co., 54 A. 458, 68 N.J.Law 674. 
Fresorihed rate 

An agreement to pay a bonding 
company a premium for slgrnlng an 
injunction bond as surety was not 
void as to years after first year be¬ 
cause it left the amount thereof 
blank, since the Insurance commis¬ 
sioner prescribed such rates and he- 
might prescribe a different premium 
1 from year to year.—^Massachusetts^ 



44 C.J.S. 

the s-inouiit of lia.bility for which the comp&ny may 
become liable under the policy.59 

Liability insurance. Ordinarily the amount of 
premium to be paid on a liability insurance policy 
depends on the terms of the contract between the 
parties.®^ 

The premium for liability insurance for injuries 
to employees of insured,®! and even at times for 
other forms of liability insurance,®2 is ordinarily 
based on the compensation paid to employees of in¬ 
sured during the period covered by the policy, com¬ 
puted at a specified rate.®® In cases in which the 
premium is based on compensation paid to employ¬ 
ees of insured, in the first instance the amount of 
compensation is estimated and the amount of the 
premium is based on such estimate.®^ The policy 
generally provides for the payment of a minimum 
premium in any event n9twithstanding it is based 


§ 341 

generally on the amount of compensation paid to 
the employees of insured.®® 

The classes of employees whose compensation is 
to be considered are ordinarily determined by the 
terms of the policy,®® including schedules which are 
part of the policy,®*^ and compensation paid to em¬ 
ployees not in the classes as so determined is not 
to be included in computing the amount of the pre¬ 
mium.®® In interpreting a contract of liability in¬ 
surance to determine the employees whose compen¬ 
sation should be included in computing the premium, 
the court should construe the policy as a whole,®® 
and may consider a practical construction which the 
parties have given to the policy.^O As a general 
rule the compensation of those employees, the loss 
from whose injuries or death insured is indemnified 
against, furnishes the measure for determining the 
amount of the premiums.^i A policy has been so 
construed as to include the compensation paid to 
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Bonding & Ins. Co. v. Dallas Joint 
Stock Land Bank, Tex.Civ.App., 16 
S.W.2d 682. 

Sobednla rate 

(1) Where the contract provided 
that the rate on binders was to be 
determined, the presumption is that 
the rate was to be determined by 
the schedule of rates filed by insurer. 
—Ocean Accident & Guarantee Cor¬ 
poration V. Albina Marine Iron 
Works, 260 P. 229, 122 Or. 616. 

(2) Where surety company had 
filed its schedule of premium rates 
on bonds with insurance commission¬ 
er, as required by statute, an agree¬ 
ment between local agent of surety 
company, whose only authority was 
to take written applications for 
bonds and forward them to surety 
company, and a contractor, who 
knew of limitations on agent's au¬ 
thority, whereby contractor was only 
to pay one half of regularly estab¬ 
lished premium rate, was beyond 
agent's authority, which contractor 
is conclusively presumed to have 
known, and was not binding on sure¬ 
ty company.—American Surety Co. v. 
Lind, 282 P. 280. 182 Wash. 326. 

59. La.—Rome v. London & Lanca¬ 
shire Indemnity Co. of America, 
App., 169 So. 132, 146, quoting 
Corpus Juris. 

82 C.J. p 1193 note 28. 

60. U.S.—Bowen Motor Coaches v. 
New York Casualty Co., C.C.A.Tex., 
139 F.2d 832. 

6L Ark.—^New Amsterdam Casualty 
Co. V. Union Sawmill Co., 128 S. 
W. 861, 95 Ark. 140. 

36 aj. p 1063 note 22. 

62, Ky.—Palmer Transfer Co. v. Fi¬ 
delity & Casualty Co., 118 S.W. 
870, 188 Ky. 547. 

86 C.J. p 1068 note 28. i 


63. Tex.—Fidelity & Casualty Co. of 
New York v. J. W. Crowdus Drug 
Co., Clv.App., 166 S.W. 1186. 

36 C.J. p 1063 note 25. 

64. Wash.—^Empire State Surety Co. 
V. Moran Bros. Co., 127 P. 1104, 
71 Wash. 171. 

86 C.J. p 1068 note 27. 

65. Ky.—Palmer & Hardin v. Fidel¬ 
ity & Casualty Co., 125 S.W. 270, 
137 Ky. 189. 

Mich.—^Employers* Liability Assur. 
Corp. V. Grand Rapids Bridge Co., 
102 N.W. 975. 139 Mich. 361. 

66 . Ark.—^New Amsterdam Casualty 
Co. V. Union Sawmill Co., 128 S.W. 
861, 96 Ark. 140. 

36 C.J. p 1064 note 42. 

67. Ark.— New Amsterdam Casual¬ 
ty Co. V. Union Sawmill Co., su¬ 
pra. 

86 C.J. p 1064 note 48. 

68 . Ark.—New Amsterdam Casualty 
Co. V. Union Sawmill Co., supra. 

36 C.J. p 1064 note 44. 

Compansatlou of euidoyees of other 
mines as excluded 
Where employer's liability policy 
covered operation of particular mine, 
and premiums were based on wages 
paid, insurer was not entitled to pre¬ 
miums based on advancements to op¬ 
erators of small mines, the output 
of which was purchased by employ¬ 
er.—^Horseshoe Coal Co. v. Maryland 
Casualty Co., 271 S.W. 670, 208 Ky. 
634. 

69. N.C.—Ocean Accident & Guaran¬ 
tee Corp. v. Piedmont R. & Elec¬ 
tric Co., 102 S.B. 636, 179 N.C. 402. 

86 C.J. p 1064 note 47 [a]. 

70. Mo.—^New Amsterdam Casualty 
Co. V. Mesker, 106 S.W. 661, 128 
Mo. App. 183. 


Failure to keep separate accounts 

It seems that, where the policy 
imposed on Insured the duty of keep¬ 
ing an accurate record of compensa¬ 
tion paid, the failure of Insured to 
keep a separate account of certain 
classes of employees amounts to a 
construction of the policy by in¬ 
sured that the compensation of all 
such classes should be taken as the 
basis of computation, where the pro¬ 
visions of the policy are ambiguous 
with respect to what classes are in¬ 
cluded.—^Frankfort Marine Accident 
& Plate Glass Ins. Co, v. California 
Artistic Metal & Wire Co., 161 P. 
176, 28 Cal.App. 74. 

71, Wash.—^Empire State Surety Co. 

V. Moran Bros, Co., 127 P. 1104, 

71 Wash. 171. 

86 C.J. p 1064 note 49. 

Ferformanoe of other duties 

'\^ere a policy insuring against 
the negligence of the drivers of ve¬ 
hicles is based on the compensation 
paid such drivers, the mere fact that 
for part of the time for which they 
are employed they are required to 
perform duties other than that of 
driving cannot be considered in com¬ 
puting the amount of the premium 
due.—Palmer Transfer Co. v. Fidel¬ 
ity Casualty Co., 118 S.W. 870, 188 
Ky. 647. 

Two oorporatlous 

The fact that the policy purports 
to insure two' dltEerent corporations 
does not permit the consideration of 
compensation paid to the employees 
of one of the corporations where 
such employees are not engaged in 
the occupations specified.—^New Am¬ 
sterdam Casualty Co. v. Union Saw¬ 
mill Co., 128 S.W. 861, 96 Ark. 140. 
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the amount of liability for which the company may 
become liable under the policy.59 

Liability insurance. Ordinarily the amount of 
premium to be paid on a liability insurance policy 
depends on the terms of the contract between the 
parties.®® 

The premium for liability insurance for injuries 
to employees of insured,and even at times for 
other forms of liability insurance,is ordinarily 
based on the compensation paid to employees of in¬ 
sured during the period covered by the policy, com¬ 
puted at a specified rate.®® In cases in which the 
premium is based on compensation paid to employ¬ 
ees of insured, in the first instance the amount of 
compensation is estimated and the amount of the 
premium is based on such estimate.®^ The policy 
generally provides for the payment of a minimum 
premium in any event notwithstanding it is based 


generally on the amount of compensation paid to 
the employees of insured.®^ 

The classes of employees whose compensation is 
to be considered are ordinarily determined by the 
terms of the policy,®® including schedules which are 
part of the policy,®*^ and compensation paid to em¬ 
ployees not in the classes as so determined is not 
to be included in computing the amount of the pre¬ 
mium.®® In interpreting a contract of liability in¬ 
surance to determine the employees whose compen¬ 
sation should be included in computing the premium, 
the court should construe the policy as a whole,®® 
and may consider a practical construction which the 
parties have given to the policy.^® As a general 
rule the compensation of those employees, the loss 
from whose injuries or death, insured is indemnified 
against, furnishes the measure for determining the 
amount of the premiums.A policy has been so 
construed as to include the compensation paid to 


Bonding & Ins. Co. v. Dallas Joint 
Stock Land Bank, Tez.Clv.App., 16 
8.W.2d 682. 

ScliedTile rats 

(1) Where the contract provided 
that the rate on binders was to be 
determined, the pre&umptlon Is that 
the rate was to be determined by 
the schedule of rates filed by Insurer. 
—Ocean Accident Guarantee Cor¬ 
poration V. Albina Marine Iron 
Works, 260 P. 229, 122 Or. 615. 

(2) Where surety company had 
filed Its schedule of premium rates 
on bonds with insurance commission¬ 
er. as required by statute, an agree¬ 
ment between local agent of surety 
company, whose only authority was 
to take written applications for 
bonds and forward them to surety 
company, and a contractor, who 
knew of limitations on agent’s au¬ 
thority, ’whereby contractor was only 
to pay one half of regularly estab¬ 
lished premium rate, was beyond 
agent’s authority, which contractor 
is conclusively presumed to have 
known, and was not binding on sure¬ 
ty company.—^American Surety Co. v. 
Lind, 232 P. 280, 132 Wash. 326. 

59. La.—Rome v. London & Lanca¬ 

shire Indemnity Co. of America, 
App., 169 So. 132, 146, quoting 

Corpns Jnxls. 

32 C.J. p 1193 note 28. 

60. U.S.—Bowen Motor Coaches v. 
New York Casualty Co., C.C.A.Tez., 
139 F.2d 332. 

61. Ark.—^New Amsterdam Casualty 
Co. v. Union Sawmill Co.. 128 S. 
W. 861. 95 Ark. 140. 

36 aJ. p 1063 note 22. 

62. Ky.—Palmer Transfer Co. v. Fi¬ 
delity & Casualty Co., 118 S.W. 
870. 133 Ky. 547. 

86 C.J. p 1063 note 28. 


63. Tez.—^Fidelity & Casualty Co. of 
New York v. J. W. Crowdus Drug 
Co., Civ.App.. 166 S.W. 1186. 

36 C.J. p 1068 note 25. 

64b Wash.—^Empire State Surety Co. 
v. Moran Bros. Co., 127 P. 1104, 
71 Wash. 171. 

36 C.J. p 1088 note 27. 

66 . Ky,—^Palmer & Hardin v. Fidel¬ 
ity & Casualty Co., 126 S.W. 270. 
137 Ky. 139. 

Mich.—^Employers’ Liability Assur. 
Corp. V. Grand Rapids Bridge Co., 
102 N.W. 976, 189 Mich. 361. 

66 . Ark.—^New Amsterdam Casualty 
Co. V. Union Sawmill Co., 128 S.W. 
861, 96 Ark. 140. 

36 C.J. p 1064 note 42. 

67. Ark.—^New Amsterdam Casual¬ 
ty Co. V. Union Sawmill Co., su¬ 
pra. 

36 C.J. p 1064 note 48. 

68 . Ark.—^New Amsterdam Casualty 
Co. V. Union Sawmill Co., supra. 

36 C.J. p 1064 note 44. 

CompensatioiL of employees of other 
mines as ezdnded 
Where employer’s liability policy 
covered operation of particular mine, | 
and premiums were based on wages 
paid, insurer was not entitled to pre¬ 
miums based on advancements to op¬ 
erators of small mines, the output 
of which was purchased by employ¬ 
er.—^Horseshoe Coal Co. v. Maryland 
Casualty Co„ 271 S.W. 670, 208 Ky. 
634. 

69. N.C.—Ocean Accident & Guaran¬ 
tee Corp. V, Piedmont R. & Elec¬ 
tric Co., 102 S.B. 636. 179 N.C. 402. 

36 C.J. p 1064 note 47 [a]. 

70. Mo.—New Amsterdam Casualty 
Co. V. Mesker, 106 S.W. 661, 128 
Mo. App. 183. 


Failure to keep separate aoooimts 

It seems that, where the policy 
imposed on insured the duty of keep¬ 
ing an accurate record of compensa¬ 
tion paid, the failure of insured to 
keep a separate account of certain 
classes of employees amounts to a 
construction of the policy by in¬ 
sured that the compensation of all 
such classes should be taken as the 
basis of computation, where the pro¬ 
visions of the policy are ambiguous 
with respect to what classes are in¬ 
cluded.—^Frankfort Marine Accident 
& Plate Glass Ins. Co. v. California 
Artistic Metal & Wire Co., 161 P. 
176, 28 Cal.App. 74. 

71. Wash.—^Empire State Surety Co. 

V. Moran Bros. Co., 127 P, 1104, 

71 Wash. 171. 

86 C.J. p 1064 note 49. 

PexformaxLoe of other duties 

Where a policy insuring against 
the negligence of the drivers of ve¬ 
hicles is based on the compensation 
paid such drivers, the mere fact that 
for part of the time for which they 
are employed they are required to 
perform duties other than that of 
driving cannot be considered in com¬ 
puting the amount of the premium 
due.—Palmer Transfer Co. v. Fidel¬ 
ity Casualty Co., 118 S.W. 870, 138 
Ky. 547. 

Two ooxporatloiLS 

The fact that the policy purports 
to insure two'different corporations 
does not permit the consideration of 
compensation paid to the employees 
of one of the corporations where 
such employees are not engaged In 
the occupations specified.—^New Am¬ 
sterdam Casualty Co. v. Union Saw¬ 
mill Co., 128 S.W. 861, 95 Ark. 140. 
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employees who have not been specifically designat¬ 
ed and who, if a strict construction had been in¬ 
dulged, might have been excluded from the oper¬ 
ation of the policy.72 For the purpose of deter¬ 
mining the amount of premiums due under an em¬ 
ployers’ liability policy, fixing the premium on the 
basis of compensation paid to employees, insurer, 
under the terms of the policy, may have the right 
to examine the books of insured'^3 at reasonable 
times.74 

It has been held that a settlement at the end of 
the term of the policy, covering the compensation 
paid by insured for that period, for the purpose of 
determining the amount of the premium to which 
insurer is entitled, is binding on insurer in the ab¬ 
sence of fraud or mistake ;75 but, where such set¬ 
tlement is effected by fraud or mistake, insurer may 
recover the amount to which it is actually entitled.'^® 
The settlement may not be attacked for a mistake 
of law.77 In order successfully to attack such set¬ 
tlement insurer must plead*^® and prove'^3 such fraud 
or mistake. There is authority for the view that 

72. Wash.—^Empire State Surety Co. 

V. Moran Bros. Co., 127 P. 1104, 71 
Wash. 171. 

36 C.J. p 1064 note 60. . 

Desoription of trade or ‘bTula.egs of 
insured has been construed so as to 
Include all who are enea£:ed in the 
prosecution of the general work and 
not so as to confine the description 
to specific classes of employees, even 
though certain classes of employees 
are specifically mentioned.—^New Am¬ 
sterdam Casualty Co. v. Mesker, 106 
S.W. 661, 128 Mo.App. 183—86 C.J. 
p 1065 notes 51, 52. 

73. Ill.—Swedlsh-Amerlcan Tele¬ 
phone Co. V. Fidelity & Casualty 
Co. of New York, 70 N.B. 768, 208 
Ill. 562. 

36 C.J. p 1065 note 58. 

74. Ky.—Palmer & Hardin v. Fidel¬ 
ity & Casualty Co., 125 S.W. 270, 

137 Ky. 139. 

86 C.J. p 1065 note 69. 

75. Cal.—Pacific Coast Casualty Co. 

V. Home Tel. & Telegraph Co., 106 
P. 262. 11 CaLApp. 712. 

Ky.—Palmer & Hardin v. Fidelity & 

Casualty Co., 125 S.W. 270, 137 Ky. 

139. 

76. Ky.—Palmer Transfer Co. v. Fi¬ 
delity Casualty Co., 118 S.W. 370, 

188 Ky. 647. 

36 C.J. p 1065 note 61. 

77. Minn.—^Fidelity & Casualty Co. 

V. Gillette-Herzog Mfg. Co., 99 N. 

W. 1123, 92 Minn. 274. 

86 C.J. p 1065 note 62. 

78. Ky.—^Palmer & Hardin v. Fi¬ 
delity & Casualty Co., 125 S.W. 

270, 187 Ky. 139. 


the facts that, pursuant to the policy, insured fur¬ 
nishes a statement as to the amount of compensation 
paid to employees and that insurer renders a bill 
for the premium based on such statement, which is 
paid, do not prevent insurer from recovering an ad¬ 
ditional amount based on compensation for certain 
employees, which is not included in the statement, 
where there is no controversy-when the statement 
is rendered and the premium paid.80 Moreover, it 
has been held that an insurer who was not fully in¬ 
formed as to the amount of insured’s pay roll, on 
which the amount of the premium depended, had 
not waived the right to assert a claim for an addi¬ 
tional premium by accepting payments of premiums 
at the time of annual settlements.^i 

Premiums payable on a workmen’s compensation 
insurance policy ordinarily are to be computed in 
accordance with the terms of the policy.82 As a 
general rule the amount of premiums on such poli¬ 
cies depends on the character of the occupation,®^ 
number of the employees84 and, likewise, location 

Tex.—Union Indemnity Co. v. Foley, 
Civ.App., 62 S.W.2d 684. 

Wis.—Continental Casualty Co. v. 
Woerpel, 208 N.W. 882, 190 Wis. 
122, 46 A,L.R. 1823. 
aronfieslgnatea oocupatloii 
Where workmen’s compensation 
policy specified each occupation in¬ 
sured by code number, insured was 
not liable for premium on other oc¬ 
cupations in which Insured was en¬ 
gaged which were not designated In 
the policy.—^Maryland Casualty Co. 
V. Jinks, 198 So. 17, 144 Fla. 878. 
Typewritten ezolnsion 
Since compensation and public lia¬ 
bility policy schedules providing des¬ 
ignated rate for sewer construction 
operations with typewritten provi¬ 
sion "excluding tunneling except at 
street intersections’* controlled con¬ 
dition of policy whereby employer 
agrreed to pay premiums on em¬ 
ployee’s operations not described or 
rated, in compliance with manual 
of rates, compensation Insurer was 
not entitled to recover premiums for 
tunneling operations, except at street 
Intersections.—Union Indemnity Co. 
V. F. D. Harvey & Co., La.App., 148 
So. 601, reheard 161 So. 776. 

84. Ill.—^Royal Indemnity Co. v. 

Slders, 267 IlLApp. 100. 

Fleoe workers 

Persons who went to defendant’s 
factory and received materials, 
which they took home and made into 
artificial fiowers and feathers, which 
they delivered back to factory at an 
agreed price, although they were not 
exclusively engaged in defendant’s 
work, were "employees," within 
Workmen’s Compensation Law^ 


79. Ky.—Palmer & Hardin v. Fi¬ 
delity & Casualty Co., supra. 

80. Ill.—^Employers* Liability Assur. 
Corp., Ltd. v, Kelly-Atkinson 
Constr. Co., 196 IlLApp. 620. 

Mo.—^New Amsterdam Casualty Co. 
V. Mesker, 106 S.W. 661, 128 Mo. 
App. 183. 

81. U.S.—^U. S. Casualty Co. v. 
Charleston, S.C., Mining & Manu¬ 
facturing Co., C.C.S.C., 188 F. 238, 

88. Arlz.—Industrial Commission v. 
Arizona Power Co., 295 P. 806. 37 
Arlz. 426, rehearing denied 297 P. 
452, 38 Arlz. 44. 

La.—^Unlon Indemnity Co. v. F. D. 
Harvey & Co.. App., 148 So. 601, re¬ 
heard 151 So. 776. 

A praotloal oonstmctioii of a pol¬ 
icy, as to the rate where it original¬ 
ly covered the common-law liability 
for injuries to employees of in¬ 
sured and subsequently was extend¬ 
ed to cover liability arising under a 
workmen’s compensation law, has 
been considered in determining what 
rate should be charged.—U. S. Cas¬ 
ualty Co. V. Crown Novelty Co., 196 
IlLApp. 267—36 C.J. p 1068 note 31- 
33. 

88. Cal.—U. S. Fidelity & Guaranty 
Co. V. American Bldg. Maintenance 
Co. of Los Angeles, 46 P.2d 984, 7 
CaLApp.2d 683. 

Ill.—^Royal Indemnity Co. v. Slders, 
267 IlLApp. 100. 

La.—^New Amsterdam Casualty Co. 
V. Whitehead Motor Co., App., 170 
So. 666—^Hoyal Indemnity Co. v. 
Shreveport Macaroni Mfg. Co., 187 
So. 763, 18 La,App. 276. 
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of the employees^B of the insured company, and the 
total remimeration paid them.s® Where a statute 
states the manner of computing the premiums for 
insurance issued by the state industrial commission, 
the statutory manner is exclusive.87 Under some 
statutes the state insurance commissioners have the 
power to determine and change the classification, 
for rate purposes, of a business operated by a pol¬ 
icyholder.*® 

Life insurance. In determining the amount of 
life insurance premiums the cost of carrying the 
insurance®® as determined by the expectancy of 
life®® is considered; and to this cost is generally 
added an amount estimated to cover the expenses®^ 
and profits®® of insurer, and losses resulting from 
unforeseen contingencies.®® In arriving at the uni¬ 


form annual premium the average cost of the in¬ 
surance for each year during the period of ex¬ 
pectancy is, generally speaking, taken as the basis.®^ 

By agreement between the parties policies are 
sometimes predated®® and thus insured obtains in¬ 
surance at a rate lower than that for the age at 
which he actually entered into the insurance con¬ 
tract.®® In order to render the transaction valid, 
it has been held that insured must be placed in the 
same position in which he would have been if he 
had actually entered into the insurance contract at 
the date from which the policy purports to run.®*^ 

Marine insurance. Where the risk has attached, 
the whole of a stipulated marine insurance premium 
is ordinarily regarded as due unless the policy oth¬ 
erwise provides.®® While the amount of the premi- 


whose remuneration must be Includ¬ 
ed In computing premiums payable 
under the policy Issued by plaintiff. 
—^Allied Mutuals Liability Ins. Co. 
V. De Jong. 206 N.Y.S. 166, 209 App. 
Dlv. 606. 

85« Distance from doctor 
Cal.—^Pacific Indemnity Co. v. Pathe 
Studios. 42 P.2d 1096, 6 Cal.App. 
2d 640. 

State la wblch worldag 
Where motion picture company re-1 
quested insurance company to Issue 
policy to complete picture compa¬ 
ny's compensation and liability cov¬ 
erage while picture was being made 
in Arizona with both California hired 
and Arizona hired employees, motion 
picture company was liable to Insur¬ 
ance company for premium for In¬ 
surance as to Arizona hired em¬ 
ployees only, in view of another pol¬ 
icy Issued by same insurance com¬ 
pany which fully protected picture 
company as to liability for em¬ 
ployees hired in California, even 
though employees worked outside 
state.—Pacific Indemnity Co. v. 
Pathe Studios, supra. 

86 . Ky.—Buckhom Coal & Lumber 
Co. V. Georgia Casualty Co., 2 S. 
W.2d 38S, 222 Ky. 68S. 
La.- 7 American Bmployers’, Ins. Co. 
V. Purr, App., 17 So.2d 644—^New 
Amsterdam Casualty Co. v. White- 
head Motor Co.. App., 170 So. 566. 
Mass.—^Fidelity & Casualty Co. of 
New York v. Cook. 17 N.B.2d 181, 
801 Mass. 306. 

Actual pay roll 

The premium paid to an insurance 
carrier by an employer, under work¬ 
men’s compensation acts, is to be 
computed on the actual pay roll.— 
Moquln v. Glens Falls Hotel Corpo¬ 
ration. 281 N.Y.S. 328. 246 App,Dlv. 
66 . 

All employees 

Premiums on employer's policy un¬ 
der Compensation Act were deter¬ 


mined by total remuneration to all 
employees, notwithstanding policy 
provision limiting location of busi¬ 
ness.—^Buckhorn Coal & Lumber Co. 
V. Georgia Casualty Co., 2 S.W.2d 
383. 222 Ky. 683. 

Pood 

Value of food regularly furnished 
restaurant employees was part of 
“wages” and “remuneration,” consti¬ 
tuting basis for determining premi¬ 
um payable to compensation Insurer, 
under a policy whereby employer 
agreed to pay a premium based on 
“the entire remuneration earned”.— 
Harris v. Lambroa 66 F.2d 488, 61 
APP.D.C. 16. 

Bemuneration paid indapendeat ooxu 
traotor 

(1) Premiums on policy of logging 
company under Compensation Act 
were properly determined by elimi¬ 
nating remuneration paid independ¬ 
ent contractors, company not being 
“contractor,”—^Buckhom Coal & 
Lumber Co. v. Georgia Casualty Co., 
2 S.W.2d 383, 222 Ky. 683. 

(2) Compensation insurer cannot 
recover premiums based on compen¬ 
sation paid to contractor’s em¬ 
ployees, for injuries, to whom it is 
not liable under policy.—Continental 
Casualty Co. v. Woerpel, 208 N.W. 
882, 190 WiB. 122, 45 A.L.R. 1323. 
Tips 

Employee, part of whose earnings 
comes from tips, must make full 
disclosure for purpose of enabling 
just compensation insurance rates to 
be fixed.—Powers’ Caee, 176 N.E. 621. 
275 Mass. 616, 75 A.L.B. 1220. 

87. "Self-rating” policy held Invalid 
Ariz.—Industrial Commission v. Ari¬ 
zona Power Co., 296 P. 305. 37 Ariz. 
425, rehearing denied 297 P. 462. 
88 Ariz. 44. 

8a Tex.—^United Employers Casu¬ 
alty Co. v. Pearlman Auto Parts 
& Supply Co., Civ.App., 173 S.W.2d 
374, error refused. 
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89. Ky.—U. S. Life Ins: Co. v, 

Spinks. 96 S.W. 889. 126 Ky. 405, 
29 Ky.L. 960, 13 L.R.A..N.S., 1063, 
error dismissed 28 S.Ct. 569, 209 
U.S. 689, 62 L.Bd. 917. 

Mo.—^Hose V. Franklin Life Ins. Co., 
132 S.W. 613, 163 Mo.App. 90. 

90. Ky.—^U. S. Life Ins. Co. v. 

Spinks. 96 S.W. 889. 126 Ky. 405, 
29 Ky.L. 960, 13 L.R.A..N.S., 1063, 
error dismissed 28 S.Ct. 669, 209 
U.S. 589, 52 L.Ed. 917. 

37 C.J. p 414 note 79. 

91. Ky.—U. S. Life Ins. Co. v. 

Spinks, supra. 

Mo.—^Rose V. Franklin Life Ins. Co., 
132 S.W. 613, 168 Mo.App. 90. 

9a Mo.—Rose V. Franklin Life Ins. 
Co., supra. 

93. Ky.—U. S. Life Ins. Co. v. 

Spinks. 96 S.W. 889, 126 Ky. 406. 
29 Ky.L. 960, 13 L.r;a..N.S.. 1068. 
error dismissed 28 S.Ct. 569, 209 

U. S. 539, 62 L.Bd. 917. . 

94. Ky.—^U. S. Life Ins. Co. v. 

Spinks, supra. 

37 C.J. p 414 note 88. 

95. Ind.—Hay v. Meridian Life & 
Trust Co., 101 NJB3. 661, 67 Ind. 
App. 536, rehearing denied 106 N. 
E. 919, 57 Ind.App. 636. 

9a Ind.—^Hay v. Meridian Life & 
Trust Co., supra. 

i 97- Ind.—^Hay v. Meridian Life & 
Trust Co., supra. 

37 C.J. p 414 note 86. 

Predating policies under anti-dis¬ 
crimination and anti-rebate stat¬ 
utes see infra 9 342. 

9a U.S.—Connecticut Fire Ins. Co. 

V. Davison Chemical Corporation, 
D.C.Md.. 64 F.Supp. 2. 

Oonstxnotion of "oontlnGatloiL’’ 
danse 

Under marine policy providing 
that, if vessel, at expiration of the 
policy, is at sea, she should be cov¬ 
ered at a “pro rata monthly pre- 
miuxn” to her destination, where ves- 
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um is usually fixed in advance and stated in the 
policy, yet in open policies on goods and in other 
cases where the nature of the risk is not ascertain¬ 
able at the time the policy is written, clauses are in¬ 
serted stating a mode by which the amount of the 
premium is to be ascertained.®® The mode stated 
in the policy is to be followed, and, where the pro¬ 
vision is merely that the amount of the premium is 
to be “arranged” or “fixed,” the amount is fixed at 
a reasonable sum commensurate with the risk undcr- 
taken.i Where it is stipulated that the premium 
shall be a certain sum per month until the vessel 
arrives at the port of discharge, and after the ves¬ 
sel is captured and libeled as prize a compromise 
is effected between the master and the captors by 
which the vessel and cargo are sold and the pro¬ 
ceeds divided between them, the premium is due 
fromk the commencement of the risk to the time of 
such compromise.® 

§ 342. - Discriminations and Rebates 

a. In general 

b. What constitutes 

c. Effect 

a. In Cheneral 

In the absence of a statute to the contrary, discrim¬ 
inations or rebating as to premiums Is not Illegal. 

In the absence of statutory prohibition, discrim¬ 
inations as to insurance premiums,® or rebates,^ are 
not unlawful. Where agents to procure insurance 

sel covered arrived at destination' 
only six hours after noon on day of 
expiration of policy, insurer was 
entitled to recover the full month¬ 
ly premium and was not limited to 
a recovery of one fourth of a day's 
premium.—Connecticut Fire Ins. Co. 

V. Davison Chemical Corporation, su¬ 
pra. 

99. U.S.—Orient Mutual Ins. Co. v. 

Wright. Md.. 28 How. 401, 16 L.Bd. 

624. 

88 C.J. p 1045 note 1. 

1 . Mass.—Scammell v. China Mu¬ 
tual Ins. Co., 41 N.B. 649, 164 Mass. 

841, 49 Am.S.R. 462. 

88 C.J. p 1046 note 2. 

& Mass.—Wood V. New Bngland 
Marine Ins. Co., 14 Mass. 81, 7 Am. 

D. 182. 

3. Ala.—American Life Ins. Co. of 
Alabama v. Aladdin Temple Ben. 

Ass'n, D.O.K.H., 191 So. 90S, 288 
Ala. 512—Greer v. ^tna Life Ins. 

Co. of Hartford, Conn., 142 So. 

898, 395, 225 Ala. 121, 84 A.L.B. 

520, Quoting Corpus gozls, 

32 C.J. p 1198 note 81. 

4. Ala.—Greer v. Affltna Life Ins. Co. 
of Hartford, Conn., 142 So. 898, 


under an oral agreement to give certain rebates in¬ 
form insured that they will no longer give rebates, 
and insured accepts policies, his right to a rebate is 
terminated.® 

Under statutory regulations controlling such mat¬ 
ters, rebate® or discrimination^ as to the amounts 
of premiums charged may be and often is forbidden, 
subjecting the company or its agent to penalties or 
criminal prosecution, in accordance with principles 
discussed supra §§ 86-89. The purpose of such stat¬ 
utes is to establish and maintain uniform rates of 
insurance,® and a statutory provision that each pol¬ 
icy shall state on its face the premium to be paid 
and that no rebate shall be given unless specified in 
the policy is to promote competition as between in¬ 
surance companies, in the fixing of rates.® Such 
statutes do not apply to insurance contracts made 
or policies issued prior to their enactment.^® A 
statute prohibiting rebates on insurance premiums 
has been held not to apply to the purchase of an 
annuity but statutes governing fire insurance 
companies, and forbidding rebates, have been held 
applicable to surety bond and liability insurance, un¬ 
der a statute providing that fire insurance regula¬ 
tions should apply, even though the fire insurance 
statute was enacted after the surety and liability 
statute.^® 

h. What Oonstitates 

Generally speaking a discrimination or rebate within 
the condemnation of statutes forbidding such practices 

N.T.—Pogg V. Morris Plan Ins. Soc., 
188 N.T.S. 867, 116 Mlsc. 491. 

82 C.J. p 1193 note 37. 

8. Wash.—^Phillips v. Plshback, 146 
P. 181, 84 Wash. 124. 

Life insuxanoe 

The statute prohibiting discrimi¬ 
nation In premium rates between in¬ 
surance of the same class declares 
legislative policy that the older the 
applicant the more he shall pay for 
given amount of Insurance and seeks 
to prevent discrimination resulting 
in rendering Insurance business un¬ 
sound.—^Langan v. U. S. Life Ins. 
Co., 180 S.W.2d 479, 844 Mo. 989, 123 
AL.H. 1409, transferred, see, App., 
121 S.W.2d 268, transferred see. 
Sup., 114 S.W.2d 984. 

9. Or.—General Ins, Co. of America 
V. Earle, 66 P.2d 1414, 166 Or. 
40. 

10. Ill.—Otis V. Provident Sav. Life 
Assurance Society, 173 IlLApp. 70. 

82 C.J. p 1194 note 40. 

11. G€L—Wolfe V. Breman, 26 S.B. 
2d 633, 69 Ga.App. 813. 

12. Ky.—^Lyman v. Kamey, 242 S.W. 
21. 195 Ky, 228. 


895, 225 Ala. 121, 84 A.L.H. 520. 
Quoting Ooxpns Jtixls—^American 
Life Ins. Co. of Alabama v. Alad¬ 
din Temple Ben. Ass’n, D.O.KK., 
191 So. 903, 238 Ala. 512. 

32 C.J. p 1193 note 82. 

5. N.T.—^Depew v. Krulewitch, 84 N. 
Y.S. 242. 

6m Ky .—^Black Motor Co. v. Baugh¬ 
man & Datron Ins. Agency, 160 
S.W.2d 388, 290 Ky, 168. 

NfT.—^Arclm Corporation v. Pink, 2 
N.T.S.2d 709, 253 App.Dlv. 428, re¬ 
argument denied 4 N.Y.S.2d 1019, 
264 App.Dlv. 786, affirmed 21 N.E. 
2d 213, 280 N.Y. 721. 

82 C.J. p 1113 note 36. 

Xdfa insurance 

Ariz.—^Western Union Life Ins. Co. 
V. Musgrave, 216 P. 636, 25 Ariz. 
219. 

Ill.—Chatz V. Bloom, 64 N.E.2d 889, 
322 llLApp. 435. 

37 C.J. p J398 note 87. 

7. Ala.—^American Life Ins, Co. of 
Alabama v. Aladdin Temple Ben. 
Ass'n, D.O.K.E:., 191 So. 908, 238 
Ala. 612. 

Ga.—Leonard v. American Life & 
Annuity Co., 77 S.B. 41, 139 Ga. 
274. 
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In connection with Insurance premiums consists In an 
Inducement or reduction of premium afforded a particular 
policyholder which differs from that accorded other 
policyholders similarly situated. 

Broadly speaking, a rebate, within the meaning 
o£ a statute prohibiting the giving of rebates, is a 
deduction from a stipulated premium allowed pursu¬ 
ant to an antecedent contract.13 Whether any giv¬ 
en transaction constitutes a discrimination or re¬ 
bate, in general, depends on the particular circum¬ 
stances involved.i4 A rebate or discrimination may 
consist in accepting as full payment of premiums 
sums less than the amounts stipulated in the policies 
or contracts of insurance,i6 applying the whole or 
part of an agent’s commissions to pa 3 mient of pre¬ 
miums due from insured,dividing agent’s com¬ 


missions with insured,l7 paying premiums for in¬ 
sured,^® or offering any special favor as to pay¬ 
ment of premiums by insured,in order to induce 
insured to enter into a contract of insurance. 

On the other hand, a provision for division of 
the surplus at the end of a policy year is not a re¬ 
bate within the contemplation of such statutes, 
nor is the extension of credit^i and nonexaction of 
interests^ in the payment of premiums, and small 
courtesies and favors extended by an agent to aid 
him in the solicitation of business are not regarded 
as illegal inducements or rebates in violation of the 
la\v.23 It is not rebating for an officer of a broker¬ 
age corporation, which was organized for profit and 
authorized to act as agent, to write insurance in his 


13. Ala.—Julian v. Guarantee Life 
Ins. Co., 49 So. 234, 169 Ala. 533— 
State V. Hibernia Ins. Co., 88 La. 
Ann. 465. 

Ky.—Black Motor Co. v. Baughman 
& Datron Ins. Agency, 160 S.W.2d 
888, 390, 290 Ky. 163, citing Ooxplia 
Juris. 

14. Dlscrlmlnatloii shown 

(1) Generally. 

Arlz.—^Western Union Life Ins. Co. 
V. Musgrave, 215 P. 636, 26 Arlz. 
219. 

Minn.—Coughlin v. Kellance Life 
Ins. Co., 201 N.W. 920, 161 Minn. 
446. 

N.T.—^Pogg V. Morris Plan Ins. Soc., 
188 N.T.S. 867, 116 Mlso. 491. 

82 C.J. p 1113 note 84 [b]—87 C.J. p 
898 notes 88, 89. 

(2) Life Insurer is not required 
or permitted to accept pa.rtlal pay¬ 
ment of premium Installment, under 
statute prohibiting discrimination. 
—^Equitable Life Ajssur. Soc. of U. S. 
V. Pettld, 11 P.2d 888, 40 Arlz. 289. 

XUsozlniliiatlon not shown 

(1) Generally. 

Ala.—Greer v. ^tna Life Ins. Co. of 
Hartford, Conn., 142 So. 898, 226 
Ala. 121, 84 A.L.R. 520. 

Kan.—Blkelberger v. Insurance Co. 
of North America. 190 P. 611, 107 
Kan. 9, rehearing 189 P. 189, 105 
Kan. 675. 

Or.—^Unlon States Life < Ins, Co. v. 

Bemert, 87 P.2d 774, 161 Or. 44. 

82 C.J. p 1112 note 84 [c]. 

(2) A statute forbidding discrim¬ 
ination as to Insurance premiums la 
not violated by Insurer who merely 
foregoes his right to collect a trif¬ 
ling sum due for carrying a risk for 
a short period rather than go to the 
expense of reducing his claim to 
Judgment.—^Blkelberger v. Insurance 
Co. of North America, supra^—26 C.J. 
p 113 note 97. 

(3) Granting extension of time for 
payment of one premium, under an 


Insurance policy continued In force, 
la not an unlawful discrimination 
within the contemplation of the stat¬ 
ute, but Is a supplementary contract 
and not a complete or distinct con¬ 
tract of Insurance.—^Diehl v. Ameri¬ 
can Life Ins. Co., 218 N.W. 763, 204 
Iowa 706, 63 A.L.R. 1628. 

Bebste shown 

N.T.—^Arclm Corporation v. Pink, 2 
N.T.S.2d 709, 253 App.Div. 428, re- 
argument denied 4 N.Y.S.2d 1019, 
264 App.Div. 786, affirmed 21 N.H. 
2d 218, 280 N.T. 721. 
Wls.—^chmond v. Conservative Life 
Ins. Co., 166 N.W. 286, 166 Wia 
834, L.H.A.1918D 190. 

Bebate not shown 

Ky.—Reed v. General Ins. Co, of 
America, 96 S.W.2d 269, 265 Ky. 
206. 

Miss.—^Fenn Mut. Life Ins. Co. v. 

Weathersby, 18 So.2d 628. 
N.T.-r-Munch Brewery v. Grief, 6 N. 
T.S'.2d 989, 169 Misc. 382, reversed 
on other grounds 11 N.T.S.2d 126, 
256 App.Dly. 1076. 

Pa.—cSurran v. National Life Ins, 
Co. of United States. 96 A. 1041, 
261 Pa. 420. 

Wash.—^Wolfe v. Philippine Inv. Co., 
27 F.2d 132, 176 Wash. 166. 

16. Ohio.—Tlllinghast v. Craig, 17 
Ohio Clr.Ct. 631, 9 Ohio Clr.Dea 
469. 

16. Ga.—Thomson v. McLaughlin, 
79 S.B. 182, 18 Ga.App. 884. 

17- Ga.—Thomson v. McLaughlin, 
supra. 

32 C.J. p 1194 note 44 [a]. 

18L U.S.—^Equitable Life Assur. Soc. 
v. Wetherill, Pa., 127 P. 947, 62 
C.C.A. 579. 

Mich.—^Heffron v. Daly, 96 N.W. 714, 
188 Mich. 618. 

19. Miss.—^Rideout v. Mars, 64 So. 
801, 99 Miss. 199, 36 L.RA.,N.S.. 
485, Ann.Cas.l918D 770. 

82 C.J. p 1194 note 46. 
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20. Ohio.—State v. Conn, 144 N.H. 

180, 110 Ohio St. 404. 

Or.—General Ins. Co. of America v. 

Earle. 65 P.2d 1414. 166 Or. 40. 
Payment of dividends 
Where fire insurer Hied a schedule 
of rates In compliance with statute 
and charged and collected such rates 
on all policies of insurance issued 
by it in Oklahoma, the payment out 
of Its distributable surplus of divi¬ 
dends to all Its policyholders In 
Oklahoma in amounts based on the 
amount of premium paid by each 
policyholder was not a prohibited 
"remission’* or "refund” of a por¬ 
tion of the rate, or a "rebate" or 
"discrimination.*'—General Ins. Co. 
of America v. State Ina Board, 118 
P.2d 392, 189 Okl. 624, 137 A.L.R. 
1026. 

Twenty pax cant of pramlnm 

Neither inhibition against rebates 
In Gen.Code ? 9689—1, nor provision 
therein forbidding Inducements to in¬ 
surance not specified in Insurance 
contract are violated by provision for 
division of surplus at end of policy 
year, notwithstanding such sum may 
amount to twenty per cent of pre¬ 
mium on each policy.—State v. Conn, 
144 N.B. 130, 110 Ohio St 404. 
ai. Pa.—^Hlrsch v. Singer, 86 Pa. 
Super. 606—^Ellls v. Anderson, 49 
Pa.Super. 246. 

32 C.J. p 1194 note 51 [a], 
aa. Arlz.—^MacDonald v. Calkins', 
251 P. 468. 81 Arlz. 161. 

Mich.—^Northern Assur. Co. v. Mey¬ 
er, 160 N.W. 617, 194 Mich. 371. 
Ohio.—McDonald & Frazier v. Scher- 
vlsh. 6 Ohio App. 88. 
as. Mich.—^Northern Assur. Co. v. 

Meyer. 160 N.W. 617, 194 Mich. 871. 
Buying dxlnks fox pxospeots 
Act of insurance agent in buying 
drinks for parties he Is soliciting 
Is not violation of Ajatl-Rebate Law, 
where parties solicited are sober and 
mentally normaL—^Northern Ajssur. 
Co. V. Meyer, supra. 
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own name as agent, but on behalf of the corpora¬ 
tion, and to turn over to the corporation his com¬ 
missions on the insurance so written or for an 
insurance agent to insure his own property and re¬ 
ceive a commission for doing so, since he may pay 
the premium for such insurance, either by money or 
services,and the rule is the same whether the 
agent is a corporation or a natural person.26 A li¬ 
censed insurance agent engaging in negotiating 
loans does not violate a statute prohibiting rebating, 
by obtaining ^’from applicants for loans the exclusive 
right to write insurance.27 The circumstance of 
the company contemporaneously making an agency 
contract with a person, and issuing to such person 
a policy, the contract stipulating for pa 3 nnent to in¬ 
sured for services, not definitely mentioned except 
by reference to the application for such contract, 
which was not produced, of a percentage each year 
of the premiums received for insurance written, is 
not of itself sufficient to show with reasonable cer¬ 
tainty that the purpose of the contract is to circum¬ 
vent the statutory prohibition against rebating pol¬ 
icy premiums.28 

Charging life insurance premium for age other 
than true age. Ordinarily issuing a life insurance 
policy at a premium rate for an age lower than that 
insured has attained when the policy is issued con¬ 
stitutes a discrimination violative of governing stat¬ 
utes of the character under discussion.^^ It has 
been held, however, that it is not an unlawful dis¬ 
crimination to charge insured a premium of a low¬ 
er age where this is done through the device of pre¬ 
dating the policy and collecting premiums as from 
the earlier date'and at the rate for the age which 

24. Ely.—Gk>odpaster v. 

Ins. Afirency, 169 S.W.2d 1, 293 
Ey. 420. 

32 C.J. p 1194 note 47. 

25. Ey.—^Rogrers v. Ramey, 248 S. 

W. 264, 198 Ey. 188. 

26. Ey.—Rogers v. Ramey, supra. 

27. WasE—Phillips v. Fishback. 146 
P. 181, 84 Wash. 124. 

2Q. Wis.—^McNaughton v. Des 
Moines Life Ins. Co.. 122 N.W. 764, 

140 Wis. 214. 

29. Tex.—Ameri( 2 an Nat. Ins. Co. v. 

Tabor, 280 S.W. 397, 111 Tex. 165. 

30u Minn.—^First Nat. Bank v. New 
York Life Ins. Co., 255 N.W. 881, 

192 Minn. 609, adhered to on first 
reargument 258 N.W. 13, 192 Minn. 

609, second reargument denied 258 
N.W. 592, 192 Minn. 609. 

Mo.—^McQueeny v. National Fidelity 
Life Ins. Co., 166 S.W.2d 461, 360 
Mo. 469—^Prange v. International 
Life Ins. Co. of St Louis, 46 S.W. 


insured then was, even though his insurable age 
had advanced by the time the policy was actually 
issued.30 Such a statute does not prohibit a person 
from making a contract of insurance as of the date 
of his application,but the company cannot con¬ 
tinue to issue policies on an application for a single 
policy.®^ A provision in the application and policy 
to the effect that if age is misstated the policy will 
give insurance in an amount such as the premium 
would buy at the true age of insured is sufficient to 
preclude any unlawful discrimination in case in¬ 
sured’s age is misstated.®® 

Where the health of insured is such that a great¬ 
er risk of loss is run by the insurance company, it 
may for such increased risk charge a greater pre¬ 
mium, such as one for an age older than the at¬ 
tained age of insured, and so doing under such cir¬ 
cumstances does not constitute an unlawful discrim¬ 
ination.®^ 

c. Effect 

The effect of a diacrimlnatlon or rebate In connec. 
tion with an Insurance premium In violation of statute 
Is ordinarily to subject the guilty agent or company to 
prescribed penalties and to Invalidate the discriminatory 
or rebate agreement, but not to Invalidate the Insurance 
policy. 

Ordinarily the effect of making a discrimination 
or rebate in connection with insurance premiums in 
violation of statutes condemning such practice is to 
subject the guilty agent or insurance company to a 
penalty or criminal punishment, as discussed supra 
§§ 86-89, and to invalidate the discriminatory agree¬ 
ment,®® or contract for rebate,®® and a note or 
check given in connection therewith,®*^ but not to 

Richmond v. Conservative Life Ins. 
Co., supra. 

36. Ala.—^Meridian Life Ins. Co. v. 
Dean, 62 So. 90. 182 Ala. 127. 

Mo.—^Landau v. New York Life Ins. 
Co., 203 S.W. 1003. 199 Mo.App. 
544. 

32 C.J. p 1194 note 67. 

Stance of premJliuns 

Contract under which Insured was 
to receive Illegal rebate was held 
void and unenforceable and insurer 
was held not entitled to recover 
•balance of premium.—Sturm v. Tru- 
by. 282 N.Y.S. 438, 246 App.Dlv. 867. 

37. Mo.—^Landau v. New York Life 
Ins. Co.. 203 S.W. 1003, 199 Mo. 
App. 544. 

C.J. p 1194 note 58—33 C.J. p 66 
note 56. 

Collateral agreement for rebate 
not forming part of the consideration 
of the note Is not a defense to a 
suit on the note.—Security Life & 
Annuity Co. v. Costner, 63 S.F. 804, 
149 N.C. 293. 


Southern 


2d 523, 329 Mo. 651, 80 A.L.R. 950. 
N.Y.—^Baker v. Equitable Life Assur. 
Soc., 41 N.B.2d 471, 288 N.Y. 87, 
reversing 29 N.Y.S.2d 142, 262 

App.Dlv. 821. 

31. Tenn.—^Neighbors v. Union Cen¬ 
tral Life Ins. Co., 69 S.W.2d 618, 
17 Tenn.App. 612. 

32. Tenn.—^Neighbors v. Union Cen¬ 
tral Life Ins. Co., supra. 

33. Mo.—Howard v. .^tna Life Ins. 
Co., 145 S.W.2d 113, 346 Mo. 1062. 

34h U.S.—^Hllson v. Sun Life Assur. 
Co. of Canada, C.C.A.Fla., 182 F.2d 
989. 

35. Wis.—Richmond v. Conservative 
Life Ins. Co., 165 N.W. 286. 166 
Wis. 384, L.R.A.1918D 190. 
Appointing insured as local adviser 
Contract appointing Insured as In¬ 
surer's local adviser, and amounting 
to contract for rebate or Inducement 
not specified In policy, being forbid¬ 
den by law, was unenforceable.— 
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invalidate the insurance policy.88 The parties to a 
rebate or discriminatory transaction being in pari 
delicto, neither party can make the executed con- 
tract the basis of relief against the other, as by the 
recovery of money paid under it,39 except, it has 
been held, where the public interest may limit the 
application of the rule.^0 If insurance is written at 
less than the scheduled rate in violation of a penal 
statute, and insured pays the amount, insurer is not 
entitled to receive the difference between the amount 
so paid and the legal rate, the contract not being 
void unless declared so by the statute and there be¬ 
ing no implied contract to pay the scheduled rate.^i 
Under some statutes where part of the premium is 
rebated, the result may be to reduce the amount pay¬ 
able in event of loss.^9 

Insurance company not party to contract Where 
the agent of the company, with full authority from 
the company to deliver the policy and receive pay¬ 
ment of the premium, accepts a note for part of the 
premium, and for the balance allows an illegal re¬ 
bate, and, when the note is paid, embezzles the pro¬ 
ceeds, recovery by the company against insured 


will be allowed only for the amount of the illegal 

rebate.49 

§ 343, — Decreased, Increased, and Extra 
Premiums 

a. In general 

b. Life Insurance 

a. In Gleneral 

Whore the contract provides for an Increase or extra 
premium, or tor a decrease of premium, and the circum¬ 
stances bring the case within the contemplation of such 
provision, Insurer may become entitled to an Increase, or 
Insured to a decrease, of premium. 

In the absence of contrary statute, an insurer may 
not increase the stipulated premium unless there is 
a provision in the contract so permitting,'^^ By vir¬ 
tue of a provision in the policy, the application, or 
the rules and regulations of insurer constituting a 
part of the contract of insurance, insurer may have 
the right to increase the premium, ^5 as by collecting 
an extra premium under prescribed circumstances,^® 
or insured may become entitled to a decrease or re¬ 
duction of premium,^7 as, according to the deci- 


sa Ala.—^Meridian Life Ins. Co. v., 
Dean, 62 So. 90, 182 Ala. 127. 

Ark.—^Pyramid Life Ins. Co. v. Pat¬ 
ten, 110 S.W.2d 626, 184 Ark. 987. 
Ky.—^American Nat. Ins. Co. v. 

Brown, 201 S.W. 326, 179 Ky. 711. 
Minn.—Coughlin v. Reliance Life 
Ins. Co.. 201 N.W. 920, 161 Minn. 
446. 

Mo.—^Landau v. New York Life Ins. 
Co., 203 S.W. 1003, 199 Mo.App. 
544. 

Utah.—Ashton Jenkins Ins, Co. v- 
Layton Sugar Co., 89 P.2d 701, 86 
Utah 388. 

Wash.—^Russell v. Washington Fire 
Reliet Ass'n, 285 P. 964, 134 Wash. 
809. 

82 C.J. p 1194 note 66. 

89. n.S.—^Equitable Idfe Asaur. Soa 
V. Wetherill, Pa., 127 P. 947. 62 
C.C.A, 679. 

Wls.—Laun v. Paclflc Mut Life Ins. 
Co.. Ill N.W. 660, 181 Wls. 566, 
9 L.R.A.,N.S.. 1204. 

82 C.J. p 1195 note 60 [a]. 

Broker denied right to recover 
aanoniLt of rebate 

Insurance broker, giving insured 
receipt in full on payment of a pre¬ 
mium which la leas than that desig¬ 
nated In policy, could not aubse- 
auently recover difference between 
amount paid and designated amount 
on theory either that the statute pro¬ 
hibiting rebate of part of premium 
was violated or that the broker was 
subrogated to the rights of the in¬ 
surance company to which it paid the 
premium.—^Ashton Jenkins Ins. Co. 
V. Layton Sugar Co., 39 F.2d 701, 
85 Utah 338. - 


Aumred denied idght to recover 
Where Insured pays premiums In 
full, but la promised a rebate In 
violation of statute, the Insurance 
contract is valid but the agreement 
as to rebate is Invalid and Insured 
may not recover any portion of the 
premiums he has paid In full.—^Lan¬ 
dau V. New York Life Ins. Co., 203 
S.W. 1003, 199 Mo.App. 544. 

40. Mias.—^Rideout v. Mara, 54 So. 
801, 99 Miss. 199, 35 L.R.A.,N.S., 
486, Ann.Cas.l913D 770. 

32 C.J. p 1196 note 61 [a]. 

41. Wash.—Way v. Paclflc Lumber 
& Timber Co., 133 P. 596, 74 Wash. 
882. 49 L.R.A.,N.S., 147. 

42. Wls.—^Fry v. Integrity Mut. Ins. 
Co.. 296 N.W. 603, 287 Wls. 292, 

Agent's waiver of oommlssioii 
Under Are policy requiring pay-' 
ment of premiums within forty-five 
days, where agent agreed to waive 
his commission and to remit to In¬ 
surer as premium the cash paid by 
applicant together with amount owed 
by agent to applicant, trial court 
properly held that insurer was bound 
to the extent of the cash payment 
and that Insured was entitled to re¬ 
cover in €u:cordance with terms of 
statute providing that in case of un¬ 
lawful reduction of premiums, policy 
shall not be void, but policyholder 
may recover such portion of loss 
as the premium paid bears to the 
premium payable.—Fry v. Integrity 
Mut Ins. Co., supra. 

43. Pa.—^iBtna Life Ins. Co. v. 

Clark, 62 Pa.Super. 628. 

82 C.J. p 1195 note 62. 
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44. Mo.—Green v. Security Mutual 
Life Ins. Co., 140 S.W. 825, 169 Mo. 
App. 277. 

45. Mass.—^London Guarantee & Ac¬ 
cident Co. V. Jacobson, 135 N.K 
122, 241 Mass. 265. 

32 aJ. p 1195 note 66. 

Facts h^Id tnsnittoient to show xlght 
to Increass 

(1) Generally. 

Ky.—^Detroit Fidelity & Surety Co. v. 
Mason Const Co., 20 S.W.2d 735, 
230 Ky. 744. 

Neb,—^Fidelity & Deposit Co. of 
Maryland v. B. Grunwald, Inc., 262 
N.W. 831, 129 Neb. 749. 

(2) Stipulation In application for 
bond for additional premium on in¬ 
crease of grading contract price did 
not require payment of premium on 
additional amount allowed for unex¬ 
pected overhauls.—^lowa Bonding & 
Casualty Co. v. Frank Cram & Sons, 
228 N.W. 24, 209 Iowa 424. 

46. Ark.—Watkins v. Louisiana 
State Life Ina Co., 237 S.W. 89, 
151 Ark. 696. 

32 C.J. p 1196 note 66. 

47. Mo.—^tna Life Ins. Co. v. Kan¬ 
sas City Electric Light Co., 171 
S.W. 680, 184 Mo.App. 718. 

32 C.J. p 1195 notes 64, 67, 68. 

Facts held Insuffloleiit to show xlght 
to reduction 

(1) Generally.—Continental Ina 
Co, of New York v. Phipps, Mo.App„ 
190 S.W. 994. 

(2) Credit policy provision for ad¬ 
justment of premium paid If gross 
sales during policy term fell below 
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sions on the question, by use of accumulated sur¬ 
plus or dividends for such purpose.^® 

Liability instirance. Where the premium for a 
policy of liability insurance is based on an esti¬ 
mate, such as an estimate of the amount of com¬ 
pensation payable to employees or one of the condi¬ 
tions of the establishment affecting the rate charge¬ 
able, and provision is made in the policy for ad¬ 
justment of premiums where the estimate is shown 
to be erroneous, insurer may become entitled to an 
increased or greater premium where the original 
estimate was too low,or insured may become enti¬ 
tled to a refund in the event the estimate was too 
high.50 A transaction, by which the premiums for 
an employer's liability policy are increased, the oth¬ 
er terms of the policy to remain the same, is equiv¬ 
alent to the making of a new contract of insur¬ 
ance as of the date of such increase.®^* It has been 
held that a provision for an adjustment of the pre¬ 
mium at the rates applicable if there should be any 
change in, or extension of, insured's operations 
does not contemplate the carrying on by insured, 
without the consent of insurer, of an operation ex¬ 
pressly prohibited by the policy, with only a corre¬ 
sponding obligation to pay at a rate commensurate 
with the conduct of such prohibited operation.®® 

An insurer under workmen's compensation acts 


may become entitled to an increase in premiums pur¬ 
suant to contract provisions therefor,®3 as in the 
case of a change of classification, or correction of 
a misdescription, so that the new or corrected clas¬ 
sification calls for a higher rate ;®4 but no increased 
or additional premium may be collected where the 
facts do not bring the case within the contractual 
provisions authorizing the increased or additional 
premium.®® 

Marine insurance. Where the cargo insured is 
“to be valued as interest shall appear,” the premium 
is to be augmented or diminished according to the 
actual cargo on board from time to time during the 
term insured.®® 

b. Life Insurance 

Ordinarily there may be no Increaae or decrease of a 
life Insurance premium unless authorized by provisions of 
the contract. 

Where a life insurance policy specifies the pre¬ 
mium and makes no provision for any increase 
thereof, the insurance company is not entitled to 
an additional amount,®^ and, even where the policy 
authorizes an increase under certain conditions, in¬ 
surer may not claim an increased amount in the ab¬ 
sence of a showing of the existence of the condi¬ 
tions authorizing such increase.®® 


certain amount was Inapplicable, 
where sales fell below such amount 
because of termination of policy by 
receivership.—Thomas v. Charles 
Baker & Co.. D.C.Pa.. 60 P.2d 1057. 

48. Okl.—^Davis v. Penn Mutual Life 
Ins. Co.. 233 P. 434, 106 Okl. 155. 

£os 8 of rlfflit 

In suit for premiums, insured, vlo- 
latluff policy by not paying premium, 
was not entitled to deduct dividend 
authorized by directors to be paid 
policyholders complying with poli¬ 
cies.—American Mut. Liability Ins. 
Co. V. Condon, 188 N.B. 106, 280 
Mass. 517. 

49. Ky.—^Horseshoe Coal Co. v. 
Maryland Casualty Co., 271 S-W. 
670. 208 Ky. 634. 

Mass.—^Maryland Casualty Co. v. 
City of Taunton, 200 N.B. 775, 294 
Mass. 69. 

36 C.J. p 1063 note 28. 

BOk Minn.—^Fidelity St Casualty Co. 

V. Gillette-Herzog Mfg. Co., 99 N. 

W. 1128, 92 Minn. 274. 

36 C.J. p 1063 note 29. 

•51. Wls.—Ocean Accident & Guar- 
ajity Corp. v. Combined Locks Pa¬ 
per Co., 156 N.W. 166, 162 Wls. 256. 
58. Tex.—Janes Contracting Co. v. 
Home Life & Accident Co., Com. 
App., 260 S.W. 839. 

53. N.T.—Employers' Liability As- 
sup. Corporation. Limited, of Lon¬ 


don, England, v. John L. Hayes 
Const Co.. 163 N.B. 68, 243 N.T. 
261, modifying 218 N.Y.S. 796. 216 
App.Dlv. 792—Great American In¬ 
demnity Co. V. Abbott Glass Co., 
267 N.Y.S. 623, 149 Mlsc. 487. 
nung of endorsements 
Provision of insurance rate manual 
that policy correction required by 
bureau which changes wording of 
any claaslflcation involving increase 
in rate must be accepted by insured 
and copy of correcting indorsement 
must be filed with bureau and must 
bear signature of insured evidenc¬ 
ing acceptance was inapplicable to 
insurer's action for premiums based 
on increased rate, where indorse¬ 
ments did not change wording of any 
classification, but simply notified in¬ 
sured that, earned premiums under 
compensation and liability policies 
would be calculated on increased per¬ 
centage.—^U. S. Fidelity & Guaranty 
Co. V. American Bldg. Maintenance 
Co. of Los Angeles, 46 P.2d 984, 7 
Cal.App.2d 683. 

54. Cal.—Shortridge v, Hlpollto Co., 
300 P. 467. 114 Cal.App. 682. 

55. Cal.—U. S. Fidelity & Guaranty 
Co. V. American Bldg. Maintenance 
Co. of Los Angeles, 46 P.2d 984, 
7 Cal.App.2d 683. 

—^Bituminous Casualty Corpora¬ 
tion V. Koehn, 19 N.B.2d 222, 298 
Ill.App. 632. 


Mass.—^Maryland Casualty Co. v. 
City of Taunton, 200 N.B. 775, 294 
Mass. 69. 

Neb.—^Eagle Indemnity Co. v. Vil¬ 
lage of Creston, 263 N.W. 220, 129 
Neb. 850. 

N.T.—Metropolitan Casualty Ins. Co. 
of New York v. Rochester Fruit & 
Vegetable Co., 249 N.Y.S. 672, 
232 App.Dlv. 321. 

Bevlsed soliednle held ineffective 

Schedule of revised "experience 
rates” sent by insurer under work¬ 
men's compensation policy, where it 
did not name effective date of new 
rates and was not signed, was held 
ineffective; and insured, by retain¬ 
ing schedule of corrected applicable 
rates for workmen's compensation 
insurance, did not waive irregularity 
in indorsement thereof.—^MetropoU- 
tan Casualty Ins. Co. of New York 
V. Rochester Fruit & Vegetable Co., 
249 N.Y.S. 672, 232 App.Dlv. 321. 

53i XJ.S.—^Pollock V. Donaldson, 1 F. 
Cas.No.11,254, 8 Dali., Pa., 610, 1 
L.Bd. 699. 

57. Mo.—Green v. Security Mutual 
Life Ins. Co., 140 S.W. 326, 169 Mo. 
App. 277. 

37 C.J. p 415 notes 90, 91. 

58. Ind.—^Federal Life Ins. Co. v. 
Sayre, 142 N.B. 223, 196 Ind. 7, 
followed In Federal Life Ins. Co. 
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In certain policies provision is made for a fixed 
annual increase in the amount of the premium's 
subject to the application of dividends earned to 
reduce the amount.®^ While the mere fact that a 
policy on the plan of renewable term insurance does 
not contain a specific provision for the payment of 
an increased amount after insured has attained a 
specified age does not relieve him from the payment 
of an increased amount thereafter,determined by 
the rule of progression shown by the table set forth 
in the policy,it has been held that, where such a 
policy contains a provision that insured shall not be 
required to pay any amount exceeding the rates in 
a designated table, he may not be compelled to pay 
an increased rate after he passes the last age for 
which a premium rate is specified in such table.®^ 
A general agent of insurer may waive a provision 
of the policy for an increase of the premium for age 
attained.®^ Moreover, notwithstanding such provi¬ 
sion for an increase, where a question as to fraud 
was involved, it was held that insured could rely 
on a promise of a general agent of insurer that 
there would be no increase.®^ 

Entry into military or naval service. Where the 
life insurance policy is so drawn as to permit, in¬ 
sured may incur an increased or extra premium be¬ 
cause of his entry into military or naval service.®® 
A provision of the policy permitting such extra 
charge on entry into military or naval service 
should be given a reasonable construction,®*^ and, 
although there is no express provision for notice by 
insured of his entrance into such service, a notice 
may be required in order to give insurer the oppor¬ 
tunity of demanding the extra premium.®® 

V. Hardlner, 166 N.E. 926, 201 Ind. 

704. 

37 C.J. p 416 note 92. 

59. Tenn.—^Nall v. Provident Sav- 
Insrs Life Assur. Soc., Ch.App., 

64 S.W. 109. 

37 C.J. p 415 note 1. 

60. Tenn.—^Nall v. Provident Sav¬ 
ings Life Assur. Soc., supra. 

37 C.J. p 415 note 2. 

61. N.C.—Jones v. Provident Sav. 

Life Assur. Soc., 61 S.E. 388, 147 
N.C. 540, 25 L.R.A.,N.S., 803. 

37 aj. p 415 note 3. 

62. Tenn.—^Nall v. Provident Sav. L. 

Assur. Soc., CIlApp., 54 S.W. 109. 

63. Mass.—Rosenfeld v. Boston Mut. 

Life Ins. Co., 110 N.E. 304, 222 
Mass 284. 

37 C.J. p 416 note 6. 

64. N.C.—Gwaltney v. Provident 
Sav. Life Assur. Soc., 44 S.E. 669, 

132 N..C. 925, rehearing denied 47 
S.E. 122, 134 N.C. 562. 

44 c.j.s.-sa 


Increased mortality rate. The right to demand 
an increased amount may be made to depend on an 
increased mortality rate as compared with such 
rate in other companies.®® 

Misstatement as to age. By virtue of statutes in 
some jurisdictions, insurer is entitled to collect a 
deficiency in the amount of premiums paid, with 
interest, where the premium was fixed in accord¬ 
ance with a misstatement as to the age of insured.*^® 

Reductions in premiums. Under provisions in a 
policy of life insurance insured may become enti¬ 
tled to a decrease or reduction in premium through 
application of dividends for this purposeJi In the 
case of a company conducting business as a stock 
company it may reduce its rates of premiums for 
future business if such reduction is consonant with 
sound business practice, *^2 or, where it finds that it 
has charged an excessive rate for existing insur¬ 
ance,* may make concessions to policyholders which 
in substance amount to a reduction of the amount 
of the premium,even though it is authorized to 
conduct only a nonparticipating business.74 

Interest, Where a period of grace for a pa 3 rment 
of a premium is allowed, it may be provided that 
interest shall be charged on the deferred payment 
during the period intermediate the due date and the 
date of payment.^® 

§ 344. Payment of Premiums 

Payment of premiums Is of the essence of an Insur¬ 
ance contract. Such payment may be regulated by pro¬ 
visions of the policy. 

The payment of premiums has been said to be of 
the essence of a contract of insurance.'^® The pay- 

S.Ct. 612, 312 U.S. 686, 85 L.Ed. 
1123. 

Okl.—^Davls V. Penn Mut. Life Ine. 
Co., 233- P. 434, 106 Okl. 166. 

73. N.J.—^Blanchard v. Prudential 
Ins. Co., 79 A. 533, 78 N.J.Eq. 471, 
modified on other grounds 88 A. 
220. 80 N.J.EQ. 209. 

73. N.J.—^Blanchard v. Prudential 
Ins. Co., supra. 

37 C.J. p 415 note 97 [a]. 

74. N.J.—Blanchard v. Prudential 
Ins. Co., supra. 

76. Ill.—^People v. Western Life In- 
demn. Co., 181 XlLApp. 116. 

76. IT.S.—^Eehoe v. Automobile Un¬ 
derwriters, D.C.Pa., 12 F.Supp. 14. 
Ala.—^New York Life Ins. Co. v. Mc- 
Junkln, 149 So. 663, 227 Ala. 228 
—^Pa^lflc Mut. Life Ins. Co. v. Wat¬ 
son, 137 So. 414. 223 Ala. 571. 
Ohio.—Columbus Mut. Life Ins. Co. 
V. Hines, 196 N.H, 168, 129 Ohio 
St. 472, 


65. N.C.—Gwaltney v. Provident 
Sav. Life Assur. Soc., supra. 

37 C.J. p 416 note 7. 

66. Ark.—Watkins v. Louisiana 
State Life Ins. Co., 237 S.W. 89, 161 
Ark. 696. 

87 C.J. p 416 note 10. 

67. Ga.—^Mattox v. New England 
Mut. Life Ins. Co., 108 S.E. 180, 
25 GaApp. 311. 

68. Ga—Mattox v. New England 
Mut. Life Ins. Co., supra 

69. Ky.—^La Rue v. Provident Sav. 
Life Assur. Soc., 129 S.W. 104, 
138 Ky. 776. 

87 C.J. p 416 note 8. 

70. Iowa—^Krause v. Modern Wood¬ 
men of America, 110 N.W. 452, 
183 Iowa 199. 

71. U.S.—^New England Mut. Life 
Ins. Co. of Boston, Mass. v. Olin. 
C.C.A.Ind.. 114 F.2d 131. certiorari 
denied Olln v. New England Mut I 
Life Ins. Co. of Boston, Mass., 611 
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ment of premiums may be regulated by express pro¬ 
vision in the policy,the policy being construed as 
a whole and insured is bound by the by-laws of 
an insurance association in respect of such pay- 
ment.79 The conduct of the parties •may be con¬ 
sidered when construing the terms of a policy as to 
the payment of premiums.^® 

Payment of the first premium as an element in 
the contract of insurance is considered supra §§ 
269-272, and the nonpayment of premiums as a 
ground for avoidance or forfeiture of the policy, 
infra § 473 (5). 

Period covered; protection given. Payment of a 
premium is for the whole premium period, unless 
the policy specially provides otherwise or insurer 
waives its right.^i In the absence of an express 
agreement to the contrary, premiums will be so ap¬ 
plied as to give insured the protection for which he 
pays.®2 The fact that the risk shall be carried only 
for the period for which the premium is paid may 
be incorporated as a valid term of the contractus 
So a policy of accident insurance may provide that 
it shall not cover an injury received during an in¬ 
surance period for which the premium has not been 
actually paid;S4 but such a provision does not pre¬ 
vent recovery where injury accrues after one pay¬ 
ment and before the next payment is due.SS Where 
it is agreed that the installments specified in an or¬ 


der of insured on his employer, payable at stated 
intervals, shall apply only to the payment of pre¬ 
miums for corresponding insurance periods, and that 
there shall be no liability for personal injuries oc¬ 
curring in any period for which the installment 
shall not have been paid, no recovery can be had 
for an injury occurring in one of the periods for 
which the installment remains unpaid.^® 

Fire policy as paid up. While there can be no. 
such thing, strictly speaking, as a paid-up policy 
of fire insurance,®^ where insured gave a note for 
the premium, and on loss the full amount of such 
premium was deducted from the sum awarded, in¬ 
cluding the premium due on a building not destroy¬ 
ed, insured had in effect a paid-up policy on such 
building for the time covered by the premium.88 

§ 345. -Time of Payment 

a. In general 

b. Periodic or installment payments 
a. In General 

The provisions of the Insurance contract crdinarlly 
govern in determining the time for paying premiums, 
such time being regarded as of the essence of the con¬ 
tract. 

In the absence of statutory limitations,®^ it is 
competent for the parties to an insurance contract 
to agree on the dates of premium payments,®® and 


other means of keeping tn force 
It has been said that a policy of 
life Insurance may be kept In force 
by means other than the payment of 
premiums.—Mackle v. Prudential Ins. 
Co., Fa.Com.Fl., 44 LaclcJur. 41. 

77. Ky.—^Palmer Transfer Co. v. Fi¬ 
delity Casualty Co., 118 S.W. 870, 
188 Ky. 647. 

N.T.—Greenwaldt v. U. S. Health & 
Accident Ins. Co., 102 N.T.S, 167, 
62 Mlsc. 868. 

7a Ky.—Stewart v. Continental 
Casualty Co., 17 S.W.2d 746, 229 
Ky. 684, 67 A.L.II. 176. 

82 C.J. p. 1196 note 96 [d]. 

79. Tex.—^Anderson v. National Aid 
Life Ass'n. 167 S^W.2d 789, 140 
Tex. 808. 

8a CaL—^Haulefc v. Northwestern 
Nat Ins. Co., 107 P. 292, 167 Cal. 
213. 

Mo.—Scotten v. Metropolitan Life 
Ins. Co., 81 S.W.2d 313, 316, 336 
Mo. 724, citing Corpus Juris—^Ev¬ 
ans V. Eguitable Life Assur. Soc., 
App., 109 S.W.2d 880, 384, clUng 
Corpus Juris. 

81. U.S.—^Hilson v. Sun Life Assur. 
Co. of Canada, C.C.AFla., 182 F. 
2d 989. 

88. Pa.—MacDonald v. Metropolitan 
Life l7xa. Co.. 166 A. 491, 804 Pa¬ 
lis, 77 A.L.R. 368. 


AppUoatiou of partial payment 
Where total premium was to be 
applied for liability insurance and 
for automobile club membership, 
partial payment of premium was 
held properly applied to insurance 
feature of policy, insurance consti¬ 
tuting principal reason for payment 
of premium and club feature being 
incidental,—Grossman v. Langer, 267 
N.W. 876, 269 Mich. 606. 

83. Ala.—^Panlfic Mut Life Ins. Co. 
V. Watson, 187 So. 414, 223 Ala. 
671. 

84. m.—^Roberts v. ^tna Life Ins. 
Co., 72 N.B. 368, 212 Ill. 382, af¬ 
firming 101 I11.APP. 318. 

1 C.J. p 409 note 71. 

85. Ohio.—Smith v. American As¬ 
sur. Co.. 12 Ohio N.P.,N.S., 97. 

86. Ala.—Atkinson v. Travelers' Ins. 
Co. of Hartford, 80 So. 48, 202 Ala. 
226. 

1 C.J. p 409 note 72. 

87. Tex.—Merchants' & Bankers' 
Fire Underwriters v. Brooks, Civ. 
App., 188 S.W. 243. 

88. Tex.—^Merchants' & Bankers* 
Fire Underwriters v. Brooks, su¬ 
pra. 

89. Minn.—Juster v. John Hancock 
Mut Life Ins. Co., 260 N.W. 493, 
194 Minn. 882—First Nat Bank of 
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Hastings v. New York Life Ins. 
Co., 256 N.W. 831, 192 Minn. 609, 
opinion adhered to 258 N.W. -18, 
192 Minn. 609, rehearing denied 258 
N.W. 692, 192 Minn. 609. 

Tenn.—Cochran v. National Life & 
Accident Ins. Co., 66 S.W.2d 996, 
167 Tenn. 96. 

Tex.—Great Southern Life Ins. Co. 
V. Alcorn, Clv.App., 80 S.W.2d 429, 
error refused. 

9a U.S.—Shlra v. New York Life 
Ins. Co., C.C.A.Okl., 90 F.2d 963, 
affirming, D.C., 16 F.Supp. 259— 
McConnell v. Southern States Life 
Ins. Co., C.C.A.La., 31 F.2d 715, 
716, citing Corpus Juris, and re- 
. versing, D.C., 26 F.2d 499—^New 
York Life Ins. Co. v. Tolbert, C.C. 
A.C 0 I 0 ., 66 P.2d 10, certiorari de¬ 
nied Tolbert v. New York Life Ins. 
Co., 52 S.Ct 407, 286 U.S. 561, 76 
L.Bd. 941. 

Kan.—Wolford v. National Life Ins. 
Co., 219 ■ P. 263, 114 Kan. 411, 
82 A.L.R. 1248. 

N.Y.—^Employers' Liability Assur. 
Corporation, Limited, of London, 
England v. John L. Hayes Const 
Co., 163 N.B. 68, 243 N.Y. 261, 
modifying 213 N:Y.S. 796, 216 APP. 
Div. 792. 

Tex.—Great Southern Life Ins. Co. 
v. Alcorn, Clv.App., 80 S.W.2d 429, 
error refused; . 
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the time so hxed by the contract will ordinarily gov- is of the essence of the contract largely depends on 
em in determining the time for pa 3 rment,®l in the the provisions of the contract itself.®® Generally 

absence of fraud, accident, or mistake.®® The time speaking, insured must exercise diligence in paying 

of payment of premiums has been said to be mate- premiums when they are due.®® 
rial®® and of the essence of the contract ;®4 but it 

has also been said that the question whether or not Payment in advance. Where the contract of in- 
the obligation to pay a premium at a time specified surance or policy does not provide otherwise,®'^ pre- 


Utah.—^Fawcett v. Security Ben. 
Ass’n. 104 P.2d 214, 99 Utah 193. 
An apxUloatloii for relxurtateuent 
of life policy filed by minor insured's 
father, and note given in connection 
therewith, were not binding on in¬ 
sured and did not constitute a con¬ 
struction of policy by parties thereto 
as to its premium-paying date.— 
Wilson V. Kansas City Life Ins. Co., 
128 S.W.2d 319, 233 Mo.App. 1006. 

All provisions of the policy as to 
time of payment must be construed 
together.—^Kelly v. Abraham Lincoln 
Life Ins. Co., 33 S.W.2d 992, 225 Mo. 
App. 317. 

Amblgiilty 

(1) In case of, ambiguity, the time 
is governed by the policy construed 
in connection with the application 
or premium notes. 

U.S.—^American Ins. Union v. Lowry, 
C.C.A.Tez.. 62 F.2d 209, certiorari 
denied Lowry v. American Ins. Un¬ 
ion 289 U.S. 746, 63 S.Ct. 689, 77 
L.Ed. 1491. 

Tenn.—Kimbro v. Continental Ins. 
Co., 47 S.W. 413, 101 Tenn. 246. 

(2) Where the contract is not 
plain and unambiguous as to the 
specific time in each month when 
the monthly premium should bo 
paid, the construction placed on it 
by the parties, as indicated by their 
custom, is entitled to great weight. 
—^Thompson v. Inter-Ocean Casual¬ 
ty Co., 161 S.B, 907, 157 Va. 766. 

ConfULot between policy and applica¬ 
tion 

(1) Provision in policy fixing ef¬ 
fective date and fixing same date 
as due date of annual premiums was 
held controlling as against conflict¬ 
ing provision in application, in de¬ 
termining whether or not policy was 
in force at insured's death.—^New 
York Life Ins. Co. v. Tolbert, C.C.A. 
Colo., 66 F.2d 10, certiorari denied 
Tolbert v. New York Life Ins. Co., 
62 S.Ct 407, 286 U.S. 651, 76 L.Bd. 
941. 

(2) Life policy was held not bind¬ 
ing unless payments stipulated 
therein were made, regardless of 
statement in application.—^McDon¬ 
ough v. Prudential Ins. Co., 85 Pa. 
Super. 63. 

AppUoatlonL aiLd paymAster^s order 
oonstmed togerfeher 
Tenn.—Stanford v. Provident Life 
& Accident Ins. Co., 20 S.W.2d 
1043, 159 Tenn. 566. 


Where the contract is silent as 
to when the premium shall be paid. 
Insured is entitled to rely on in¬ 
structions griven him by the agent 
issuing the policy.—^Blackerby v. 
Continental Ins. Co.. 6 Ky.L. 516. 

91. U.S.—Rosenthal v. New York 
Life Ins. Co., C.C.A.MO.. 94 F.2d 
675, vacated on other grounds 58 
S.Ct. 874, 304 U.S. 263, 82 L.Ed. 
1330—Shlra v. New York Life Ins. 
Co.. C.C.A.Okl.. 90 P.2d 963, af¬ 
firming, D.C.. 16 F.Supp. 269— 
Trapp V. Metropolitan Life Ins. 
Co., C.C.A.MO., 70 F.2d 976, reheard 
72 P.2d 374, certiorari denied Met¬ 
ropolitan Life ins. Co. v. Trapp, 
65 S.Ct 112, 293 U.S. 696. 79 L.Ed. 
690—Sellars v. Continental Life 
Ins. Co., C.C.A.S.C., SO P.2d 42. 
Ark.—Craig v. Golden Rule Life Ins. 

Co., 41 S.W.2d 769, 184 Ark. 48. 
Iowa.—Wall V. Mutual Life Ins. 
Co. of New York, 289 N.W. 901. 228 
Iowa 119—Tlmmer v. New York 
Life Ins. Co.. 270 N.W. 421, 222 
Iowa 1193. Ill A.L.R. 1412. 

Mo.—Bennett v. Royal Union Mut 
Life Ins. Co., 112 S.W.2d 134, 144, 
232 Mo.App. 1027, Citing Corpus 
Juris—rPetersen v. Metropolitan 
Life Ins. Co., App., 84 S.W.2d 167. 
Tenn.—^Berry v^ Prudential Ins. Co. 
of America, 134 S.W.2d 886, 23 
Tenn.App. 485. 

Utah.—^Fawcett ■ v. Security Ben. 

Ass'n, 104 P.2d 214, 99 Utah 193. 
26 C.J. p 114 note 6—32 C.J. p 1196 
note 70, p 1196 note 78—37 C.J. p 
416 note 18. 

Variation of terma by soliciting 
agent 

A soliciting “agent has no right to 
vary the terms of the policy in 
such respect without being author¬ 
ized to do so by the company."— 
Bennett v. Royal Union Mut. Life 
Ins. Co.. 112 S.W,2d 134, 147, 282 Mo. 
App. 1027. 

Change without policyholder’s ooil- 
sent 

Where the policy provides that 
annual dues should be paid on a cer¬ 
tain date, the Insurance company 
cannot, without the consent of the 
policyholder, change the date of pay¬ 
ment.—^Barber v. Hartford Life Ins. 
Co.. 187 S.W. 867, 269 Mo. 21—Barber 

V. Hartford Life Ins. Co., 187 S.W. 
874, reversed on other grounds Hart¬ 
ford Life Ins. 'Co. v. Barber, 88 S. 
Ct 64, 246 U.S. 146, 62 L.Ed. 208. 
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92;. U.S.—Jones v. Jefferson Stand¬ 
ard Life Ins. Co., C.C.A.Ga., 79 F. 
2d 640, certiorari denied 56 S.Ct. 
310. 296 U.S. 646, 80 L.Ed. 459, 
rehearing denied 66 S.Ct. 880, 296 

U. S. 666, 80 L.Bd. 474. 

Ill.—Rose V. Mutual Life Ins, Co., 
88 N.B. 204, 240 Ill. 46. 

Pa.—^McDonough v. Prudential Ins. 

Co., 85 PaSuper. 68. 

87 C.J. p 417 note 86. 

93. U.S.—Pilot Life Ins. Co. v. 
Owen, C.C.A.S.C., 81 P.2d 862. 

S.C.—Sauls V. Sovereign Camp, W. 
O. W., 8 S.B.2d 600, 198 S.C, 289. 

94. U.S.—Travelers Ins. Co. v. 
Wolfe, C.C.A.Ohio, 78 P.2d 78, cer¬ 
tiorari denied Wolfe v. Travelers 
Ins. Co., 66 S.Ct. 168, 296 U.S. 635, 
80 L.Bd. 462—Pilot Life Ins. Co. 

V. Owen. C.C.A.S.C.. 31 P.2d! 862— 
Silverman v. New York Life Ins. 
Co., D.C.Pa, 2 F.Supp. 184, affirm¬ 
ed, C.C.A., 66 F.2d 654. 

Md.—^North American Accident Ins. 
Co. V, Plummer, 176 A. 466. 167 
Md. 670. 

S.C.—Sauls V. Sovereign Camp, W, O. 

W. . 8 S.E.2d 600, 193 S.C^ 289. 

37 C.J. p 416 note 19. 

95. Tex.—^North American Ins. Co. 
V. Jenkins. Civ.App., 184 S.W. 807. 

93. U.S.—Cronkhlte v. Accident Ins. 
Co. of North America, C.C.C 0 I 0 ., 
85 F. 26. 

1 C.J. p 410 note 73. 

Excuses for nonpayment see Inffa 5 
478 (6). 

Payment of additional premium on 

Insurer was held not relieved from*- 
liability by insured's failure to have: 
paid, at time of accident, additional 
premiums for indorsement permit¬ 
ting another person to drive car, 
where they were paid as soon as de¬ 
manded.—^Thomas v. Employers' Lia¬ 
bility Assur. Corporation, Limited, of 
London, England, 135 A. 614, 288 Pa. 
825. 

97. N.Y.—^Illinois Surety Co. v. 
Faoli, 121 N.Y.S. 340, 66 Mlse. 160. 
“Insurance cannot be required to 
be carried on credit unless such pur¬ 
pose can be grathered' from the con¬ 
tract."—Travelers Ins. Co.- v. Wolfe, 
C.C.A.Ohlo, 78 P.2d 78, 82, certiorari 
denied Wolfe v. Travelers Ins. Co., 
56 S.Ct. 158, 296 U.S. 636, 80 L.Ed. 
462—John Bteincock Mut Life Ins. 
Co. V. Chevlllon, C.C.A.I11., 45 P,2d 
980, 982. 
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miums, or the respective installments thereof, are 
usually payable in advance,® 8 even in the absence 
of an express provision in the insurance contract or 
policy to that effect.®® Under some statutes, pre¬ 
miums must be paid in advance,^ and the purpose 
thereof is to prevent insured from being protected 
by insurance for which he has not paid.® A so¬ 
liciting agent has been held to be without authority 
to bind the company by collecting premiums in ad¬ 
vance of their due dates as fixed by the policy.® 


Extension of time; provision for grace. Unless 
prevented by statute, or by provision in its char¬ 
ter,^ the insurer or its authorized agent may ex¬ 
tend the time for the payment of premiums.® So 
an agreement before® or after^ default for the ex¬ 
tension of the time of pa 3 mient of a premium, or a 
note for a premium, for life insurance, if supported 
by a consideration, is valid and binding. The un¬ 
explained delivery of a policy without. pa3anent of 


FrovliloiL not niLtliozlzlng paymonts 
at any time 

A provision tliat In case of death 
of insured the company will pay “the 
sum Insured, less any unpaid bal¬ 
ance of premium for the unpaid pol¬ 
icy year” does not Indicate "that the 
Installment payments may be made 
at any time during the policy year." | 
and "has no reference whatever to 
the matter of credit or extension of j 
time for payment of the stipulated 
Installments" and "no bearing on 
the time for payment of the In¬ 
stallments."—John Hancock Mut. 
Life Ins. Co. v. Chevillon, supra. 

98. U.S.—John Hancock Mut. Life 
Ins. Co. V. Chevillon. supra. 

82 C.J. p 1196 note 80—87 C.J. P 416 
note 21. 

Ail express provision to that effect 
is valid and binding.—^Harvey v. Un¬ 
ion Central Life Ins. Co.. C.C.A.S. 
C., 46 P.2d 78. certiorari denied Un¬ 
ion Central Life Ins. Co. v. Harvey, 
61 S.Ct 858. 288 U.S. 829, 75 L.Ed. 
1442. 

Advanoement by agent 
Premiums were paid In advance 
within accident policy, although ad¬ 
vanced by local agent, who had not 
been reimbursed for final premium.— 
National Life & Accident Ins. C<5. 
V. Hedges. 27 S.W.2d 422. 283 Ky. 
840. 

Death of Insnred on due date 
Under a policy providing for pay¬ 
ment In advance, and for a grace 
period, insurer Is entitled to a pre¬ 
mium where Insured dies on the day 
when such premium becomes due; 
and this Is true notwithstanding 
such day Is Sunday, where by force 
of statute payment could have been 
made on Monday.—^Marks v. Fidelity 
Mut. Life Ins. Co.. 69 Pa. Super. 43. 
affirming 26 PcuDlst. 684. 

Payment in advance held not fraud¬ 
ulent 

In action on health and accident 
policy, which contained no provision 
waiving premiums In case of sick¬ 
ness, disability, accident, or casualty, 
wherein insured alleged a waiver by 
insurer of misrepresentations In ap¬ 
plication relied on as a defense by 
Insurer, by acceptance of premiums 
with knowledge of the misrepresen¬ 
tations, Insured's remittance of pre¬ 


miums In advance while in the vet¬ 
erans’ hospital. Immediately on re¬ 
ceipt of notice of next premium, was 
not unusual or fraudulent.—^Pacific 
Mut. Life Ins. Co. of California v. 
Edmonson. 179 So. 185, 235 Ala. 365. 

Dunxer has the right to waive the 
payment of the whole sum in ad¬ 
vance, and accept personal surety 
therefor.—Curd v. Connecticut Mut 
Life Ins. Co., 7 Ky.Op. 732. 

PailxLre to direct applioatloA of pay¬ 
ment 

Under a statute providing that, 
when a payment Is made by a debt¬ 
or to a creditor holding several de¬ 
mands against him, and the debtor 
falls to direct the claim to which It 
shall be appropriated, the creditor 
has the right to appropriate It at his 
election, insured’s intention that 
money paid Insurer be applied on 
advance premium did not effect such 
application thereof where 'not com¬ 
municated to insurer.—^New York 
Life Ins. Co. v. Sumner, 165 S.E. 920, 
45 Ga.App. 792. 

99. N.T.—^Illinois Surety Co, v. 
Paoll, 121 N.Y.S. 340, 66 Misc. 160. 

1. Pa.—Browne v. John Hancock 
Mut Life Ins. Co., 180 A. 746. 119 
Pa.Super. 222. 

37 C.J. p 416 note 22. 

Gash or yearly payment not xcdiilired 
Statutory provision reQulrlng life 
policy to state that the premiums 
therefor shall be payable in advance 
does not require the payment of the 
premium in cash or that it be paid 
for a full year; the payment of 
quarterly premium, if life pollc3^ 
provides for quarterly payment, 
meets statutory requirement.—^Light 
V. Equitable Life Ins. Co. of Iowa. 
73 P.2d 630, 101 Colo. 278. 

A foreign insuraaoe company li¬ 
censed to do business In state on as¬ 
sessment plan was subject to statute 
requiring life policies Issued or de¬ 
livered In the state to provide that 
all premiums were payable in ad¬ 
vance.—^National Life Co. v. McKel- 
vey, 118 S.W.2d 160, 161, 131 Tex. 81, 
affirming, Com.App., 88 S.W.2d 1061. 

8. Arlz.—^Young v. Northwestern 
Mut. Life Ins. Co. of Milwaukee. 
Wls., 12 P.2d 285, 40 Arlz. 840. 
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8. Mo.—^Bennett v. Royal Union 
‘ Mut Life Ins. Co., 112 S.W.2d 134, 
232 Mo.App. 1027. 

Effect of statute as to agency 
Under statute making a soliciting 
agent the agent of insurer In any 
controversy that arises between In¬ 
surer and Insured as to acts done by 
agent In soliciting and preparing in¬ 
surance application, soliciting agent 
did not become a general agent of 
Insurer with unlimited authority to 
collect premiums in advance of their 
due dates so as to bind company, 
since statute merely makes agent 
the agent of Insurer as to all acts 
done by him within actual or appar¬ 
ent scope of his authority.—^Bennett 
V. Royal Union Mut. Life Ins. Co., 
supra. 

Estoppel to qnestion anthority 
Mo.-^Bennett v. Royal Union Mut, 
Life Ins. Co., supra. 

4w Geu—Williams v. Empire Mut. 
Annuity & Life Ins. Co., 68 S.E. 
1082, 8 Ga.App. 308. 

5. U.S.—^McConnell y. Southern 
States Life l^ns. Co.. C.C.A.La., 81 
r.2d 715, 716, reversing, D.C., 26 
F.2d 409. 

Ark.—^Reserve Loan Life Ins. Co. v. 
Compton, 82 S.W.2d 537, 190 Ark. 
1039. 

N.Y.—Conway v. Phoenix Mut. Life 
Ins. Co., 35 N.E. 420, 140 N.Y. 79 
—^Marvin v. Universal Life Ins. 
Co.. 86 N.Y. 278, 39 Am.R. 657, af¬ 
firming 16 Hun 494—Metzger v. 
^tna Ins. Co., 240 N.Y.S. 749, 229 
App.Div. 2—Shear v. Phoenix Mut 
Life Ins. Co.. 4 Hun 800. 

32 C.J. p 1196 note 96—1 C.J. p 409 
note 70 [c]. 

Necessity of subsequent demand 

If fire insurer extends credit for 
the premium. It Is under no obliga¬ 
tion to demand payment at any par¬ 
ticular time during the term, unless 
It elects to cancel the policy for non¬ 
payment of the premium.—Citizens' 
Fire Ins. Co. v. Swartz, 47 N.Y.S. 
1107, 21 Mlsc. 671. 

6L Ind.—^Michigan Mut Lifa Ins. Co. 

V. Custer, 27 N.E. 124, 128 Ind. 25. 
87 C.J. p 417 note 38. 

7. Ill.—Bennett v. Union Cent. Life 
Ins. Co.. 67 N.E. 971. 203 IlL 439. 

87 C.J. p 417 note 39. 
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the premium is prima facie evidence of an exten¬ 
sion of credit.8 

. Days, or a period, of grace in which to make 
payment may be given in the policy itself^ by a 
rule of the company^® or by statute.^! Moreover, J 
it has been held that a custom of companies to al¬ 
low a certain period after the due date for pay¬ 
ment may be shown,i2 but there is authority to the 
contrary.^3 The grace provision does not contem¬ 
plate free insurance,^^ but contemplates the ulti¬ 
mate payment of the charge for insurer’s continuing 
liability.^® The grace period runs from the date 
when premiums are payable, and not from the date 
of the policy.^® Payment has been permitted dur- ‘ 
ing the period of grace, although after the death of 


insured.^*^ It has been held that a provision of a 
policy giving insured a period of grace for pay¬ 
ment of premiums does not apply to a note given 

for a premium.is 

b. Periodic or Instahment Payments 

Periodic premiums or instailments of a premium ordi¬ 
narily must be paid at the time called for in the con¬ 
tract or policy of insurance. 

Where instead of payment of the entire premium 
at one time, provision is made in the contract of 
insurance or policy for payment in installments, an¬ 
nually, semi-annually, quarterl}', monthly, or week¬ 
ly, as the case may be, each installment must be 
paid when it falls due, according to the terms of 
the contract, in order to keep the policy in force,^^ 


8. Wis.—Hart wig v. -®tna Life Ins. 
Co.. 168 N.W. 280. 164 Wis. 20. 

9. U.S.—Lipman v. Equitable Life 
Assur. Soc. of United States. C. 
C.A.Md., 58 P.2d 15. 

Neb.—Bursteln v. State Mut. Life 
Assur. Co. of Worcester, Mass., 
1 N.W.2d 116, 140 Neb. 624. 

Pa.—Bixler v. Metropolitan Life Ins. 

Co.. Com.Pl., 14 Northumb.L.J. 278. 
Tenn.—Davis v. Metropolitan Life 
Ins. Co.. 32 S.W.2d 1034, 161 Tenn. 
655. 

82 C.J. p 1197 note 96—37 C.J. p 417 
note 42. 

Violation, of statute 

Policy provisions granting grace 
period of four weeks for payment of 
premiums was void as contrary to 
the provisions of statute granting a 
grace period of “one month.”—Gard¬ 
ner v. Universal Life & Accident Ins. 
Co., Tex.Civ.App., 164 S.W.2d 682, 
583, error dismissed. 

Any ambiguity in the provision of 
a policy for grace must be resolved 
against insurer.—Shinall v. Pruden¬ 
tial Ins. Co. of America, 14 P.2d 183, 
91 Colo. 194. 

Grace after expiration of extension 

(1) An extension was held to give 
insured the benefit of the thirty 
days* grace for the payment of the 
premiums after the expiration of the 
extension.—Martin v. Mutual L. Ins. 
Co.. 176 S.W. 266, 190 Mo.App. 703. 

(2) Where agreement provided 
that Insured’s payment extended 
time for payment of balance of an¬ 
nual premium on policy for three 
months, first month to run concur¬ 
rently with thirty-one days of grace 
allowed by policy, without additional 
grace period at expiration of exten¬ 
sion, insured’s payment extended pol¬ 
icy for only three months, and ten¬ 
der of quarterly premium within 
thirty-one days after expiration of 
three months was not within time.— 
National Fidelity Life Ins. Co. v. 
Ctroud, 42 P.2d 893, 171 Okl. 247. 


la Tenn.—^Nall v. Provident Sav. 
Life Assur. Soc., Ch.App., 54 S.W, 
109. 

32 C.J. p 1197 note 97. 

11. S.D.—^Noem v. Equitable Life 
Ins. Co., 153 N.W. 652, 35 S.D. 593. 

32 C.J. p 1197 note 98—37 C.J. p 418 
note 44. 

Application of statute 

(1) Statute held limited to life pol¬ 
icies.—Hatton v. Mutual Health & 
Accident Ass’n, Tex.Clv.App., 10 S. 
W.2d 239. 

(2) Industrial life policy written 
in 1920 “is not one which the statute 
required should authorize payment 
of premiums within a grace period 
after the due dates.”—Cochran v. Na¬ 
tional Life & Accident Ins. Co., 66 S. 
W.2d 996, 167 Tenn. 95. 

(3) Statute held applicable to for¬ 
eign companies.—National Life Co. v. 
McKelvey, 113 S.W.2d 160, 131 Tex. 
81, affirming, Com.App., 88 S.W.2d 
1061. 

“After the first year*' 

Statute giving grace period for 
payment of life insurance premiums 
“after the first year” refers to years 
which by contract follow dates of 
policy and of premium payments, 
and not to years dating from the de¬ 
livery of the policy.—^New York Life 
Ins. Co. v. Tolbert, C.C.A.C 0 I 0 ., 66 
P.2d 10, 13, certiorari denied Tol¬ 
bert V. New York Life Ins. Co., 52 
S.Ct. 407, 285 U.S. 651, 76 L.Ed. 941. 

12. Pa.—^Helme v. Philadelphia Life 
Ins. Co., 61 Pa. 107, 100 Am.D. 621. 

37 C.J. p 418 note 46. 

13. Md.—Busby v. North America 
Life Ins. Co., 40 Md. 572, 17 Am. 
R. 634. 

37 C.J. p 418 note 46. 

14. Neb.—Burstein v. State Mut. 
Life Assur. Co. of Worcester, 
Mass.. 1 N.W,2d 115, 140 Neb. 624. 

Pa.—Miller v. Travelers Ins. Co., 17 
A.2d 907, 143 Pa.Super. 270. 
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Tenn.—^Davis v. Metropolitan Life 
Ins. Co., 32 S.W.2d 1034, 161 Tenn. 
655. 

15. Tenn.—^Davis v. Metropolitan 
Life Ins. Co., supra. 

To prevent forfeiture 
Grace is allowed in order that in¬ 
sured may have an extension of op¬ 
portunity to pay another premium 
and avoid forfeiture for nonpasnnent 
on the day fixed. 

Neb.—Burstein v. .State Mut. Life 
Assur. Co. of Worcester, Mass., 1 
N.W.2d 115, 140 Neb. 624. 

Tenn.—Davis v. Metropolitan Life 
Ins. Co., 32 S.W.2d 1034, 161 Tenn. 
655. 

16- U.S.—Union Cent. Life Ins. Co. 
v. Matthew, C.C.A.Cal., 33 P.2d 
899, denying rehearing 32 F.2d 97, 
and certiorari denied Matthew v. 
Union Cent, Life Ins. Co., 60 S.Ct. 
32, 280 U.S. 678, 74 L Ed. 629. 

Beginning of grace period 
Where policy issued by foreign in¬ 
surance corporation operating un¬ 
der assessment plan allowed period 
of one month in which to pay pre¬ 
mium, statutory period of grace was 
held to begin at expiration of month 
allowed for payment under policy. 
—^National Life Co. v. McKelvey, Civ. 
App., 88 S.W.2d 1061, affirmed 113 
S.W.2d 160, 131 Tex. 81, 

17- N.Y.—^Worden v. Guardian Mut 
Life Ins. Co., 39 N.Y.Super. 817. 

37 C.J. p 418 note 47. 

18. U.S.—Reed v. Bankers* Reserve 
L. Ins. Co., C.C.Wash., 192 F. 408. 
37 C.J. p 418 note 49. 

19- Ill.—^Hickey v. Washington Nat 
Ins. Co., 23 N.B.2d 933, 302 Ill. 
App. 388. 

Kan.—Supica v. Metropolitan Life 
Ins. Co., 19 P.2d 466, 466, 137 Kan. 
204, quoting Corpus Juris. 

N.D.—Halliday v. Equitable Life As¬ 
sur. Soc., 209 N.W. 966, 64 N.D. 
466, 47 A.L.R. 446. 

32 C.J. p 1196 notes 82, 83. 
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except where such payment may have been excused 
or waived by the company.20 Where the policy pro¬ 
vides for annual pa 3 niient, but gives insured the op¬ 
tion of changing to a different period, the provi¬ 
sion for annual payments remains in effect until 


insured does something indicating at least a desire 
to change likewise, insurer cannot change the 
period without the consent, express or implied, of 

insured.22 

Although there is authority to the contrary,23 the 


Agreement not part of policy 
Ky.—Hldsdale v. Kentucky Home 
Mut Life Ins. Co., 144 S.W.2d 487, 
284 Ky. 229, 131 A.L.R. 740. 
Ensnrer’B consent not necessary 
Wyo.—Jackson v. United Benefit Life 
Ins. Co., 86 P.2d 1089, 64 Wyo. 62. 
Certainty 

The fact that the premium is to 
be paid in installments during the 
year, according to a custom of deal¬ 
ing, does not render the time of pay¬ 
ment so uncertain as to make the 
contract void.—Queen Ins. Co. of 
America v. Bethel Chapel, 174 So. 
638, 27 Ala.App. 443, certiorari denied 
174 So. 640, 23: Ala. 184. 

Use of word “month” in insurance 
contract generally denotes a calendar 
month unless contrary is clearly in¬ 
dicated.—Fawcett v. Security Ben. 
Ass'n, 104 P.2d 214, 99 Utah 193. 
Time of payment of first inst allmen t 
Fact that first Installment was 
paid by insured when application for 
Insurance was made did not fix time 
of payment of the future install¬ 
ments.—^Brun V. Northern Life Ins. 
Co., 134 P.2d 84, 16 Wash.2d 564. 

Where no particular date is speci¬ 
fied for payment of a premium pay¬ 
able Quarterly, insured is not obliged 
to pay on the first day of the quarter 
as fixed by the date of the policy. 
N.T.—Perry v. Bankers* Life Ins. 
Co.. 62 N.T.S. 553, 47 App.Div. 
667, affirmed 60 N.E. 1118, 167 N. 
Y. 607. 

Tex.—National Life Co. v. McKelvey, 
113 S.W.2d 160, 131 Tex. 81, af¬ 
firming, Com.App., 88 S.W.2d 1061. 
Note as indicating election as to 
period 

By giving a note for the full 
amount of an annual premium, in¬ 
sured elects to pay the premium an¬ 
nually under a policy permitting 
him to pay such premium either 
annually or in Installments.—^Nation¬ 
al Life Ins, Co. v. Manning, 86 S.W. 
618, 38 Tex.Clv.App. 498. 

Ueduotion of unpaid premium from 
loss payment 

Insured on paying the first install¬ 
ment of a premium is not entitled 
to wait until the end of the premium 
year to pay the other installments 
due during such year, notwithstand¬ 
ing a provision of the policy author¬ 
izing Insurer to deduct from the 
amount payable for a loss under the 
policy any balance of the year’s pre¬ 
mium when not all paid at the com¬ 
mencement of the year.—^Howard v. 
Continental Life Ins. Co., 48 Cal. 229 
--87 aj. p 417 note 27. 


20. Kan.—Supica v. Metropolitan 
Life Ins. Co.. 19 P.2d 465. 466. 137 
Kan. 204, quoting Oorpum Juris. 

N.D.—Halliday v. Equitable Life As- 
sur. Soc., 209 N.W. 966, 54 N.D. 
466. 47 A.L.R. 446. 

32 C.J. p 1196 note 84. 

21. Ohio.—Mellander v. Penn Mut, 
Life Ins. Co.. 17 N.E.2d 398, 69 
Ohio App. 171. 

Pa.—Reynolds v. Equitable Life As- 
sur. Soc. of U. S.. 16 A2d 464, 142 
Pa.Super. 66. 

Effect of deposit 

The fact that Insurer required a 
deposit in excess of amount of pre¬ 
miums necessary to carry life poli¬ 
cies to extended date for payment of 
premiums did not effect a change in 
manner of payment of the premiums 
from that of annual to quarterly in¬ 
stallments so as to keep policies in 
force.—Smith v. Equitable Life As- 
sur. Soc. of U. S.. 196 S.B. 879, 187 
S.C. 261. 

22. Ohio.—^Mellander v. Penn. Mut. 
Life Ins. Co., 17 N.E.2d 398, 69 
Ohio App. 171. 

W.Va.—Stalnaker v. Lincoln Nat 
Life Ins. Co. of Fort Wayne, Ind., 
177 S.B. 616. 116 W.Va. 716. 

23. Ga.—^Parham v. National Relief 
Assur. Co., 126 S.E. 619, 33 Ga. 
App. 69. 

N.D.—^Halliday v. Equitable Life As- 
sur. Soc., 209 N.W. 966, 54 N.D. 
466, 47 A.L.R. 446. 

32 C.J. p 1196 note 87—37 C.J, p 417 
note 30. 

Xn Ussouri 

(1) Under a number of decisions, 
where a policy provides for the pay¬ 
ment of premiums on or before cer¬ 
tain days occurring periodically aft¬ 
er the date of the policy, and, fur¬ 
ther. that the policy shall not take 
effect until it is delivered and the 
first premium paid, and, in a given 
case a policy is delivered and the 
first premium paid on a day subse¬ 
quent to the date, then the premium- 
paying periods are to be determined 
from the date of delivery of the 
policy and payment of the first pre¬ 
mium. 

U.S.—Penn Mut. Life Ins. Co. v. 
Forcier, C.C.A.M 0 ., 103 F.2d 166, 
affirming, D.C., 24 F.Supp. 861, cer¬ 
tiorari denied 60 S.Ct 86, 308 U.S. 
671, 84 L.Ed. 479. 

Mo.—^Robb V. Metropolitan Life Ins. 
Co.. App., 170 S.W.2d 101—Dough¬ 
erty V. Mutual Life Ins. Co. of 
New York, 44 S.W.2d 206, 226 Mo. 
App. 570—^Hampe v. Metropolitan 
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Life Ins. Co., App., 21 S.W.2d 926, 

928. 

32 C.J. p 1196 note 87. 

(2) “This ruling is founded upon 
the theory that where there is no lia¬ 
bility there can be no insurance: 
that the payment by the Insured of 
a stipulated premium for a certain 
term entitles him to protection for 
the full term, and not for a less 
one: and that an insurance com¬ 
pany should not be permitted, where 
the policy is legitimately susceptible 
of any other construction, to accept 
a premium for a definite term, and 
then escape liability by interposing 
the technical defense that the in¬ 
sured had agreed to pay the pre¬ 
mium long before it was due.**— 
Hampe v. Metropolitan Life Ins. Co., 
supra. 

(3) An ambiguity in the terms of 
the contract with reference to the 
application of the above stated pro¬ 
vision will be resolved in favor of 
insured.—Penn Mut. Life Ins. Co. v. 
Forcier, D.C.Mo., 24 F.Supp. 861, af¬ 
firmed, C.C.A, 103 F.2d 166, certio¬ 
rari denied 60 S.Ct 86, 308 U.S. 671. 
84 L.B(1 479. 

(4) The anniversary date of a life 
policy, other than one for term in¬ 
surance, for the payment of premi¬ 
ums thereon, dates from the date 
when the policy goes into effect and 
not from the date of the approval 
of the application, where contract is 
not complete on approval and issu¬ 
ance but something remains to be 
done to complete it, such as delivery. 
—Lacy V. American Central Life Ins. 
Co., 116 S.W.2d 193, 232 Mo.App. 
1132. 

(6) The authorities supporting the 
holding above stated have been dis¬ 
tinguished, and the opposite conclu¬ 
sion reached, in cases where the i>ol- 
Icy was for term insurance Instead 
of ordinary life, or the policy' was 
predated for the purpose of giving 
Insured a lower rate on account of 
change in his age, or the paynpent of 
the first premium was a separate 
act from the delivery of the policy, 
and was made at a different time.— 
National City Bank of St. Louis v. 
Missouri State Life Ins. Co., 57 S.W. 
2d 1066, 332 Mo. 182—^Prange v. In¬ 
ternational Life Ins. Co. of St Lou¬ 
is, 46 S.W.2d 523, 329 Mo. 651, 80 
AL.R. 960—^Petersen v. Metropolitan 
Life Ins. Co., Mo.App., 84 S.W.2d 167. 

(6) Also policy provisions fixing 
due dates of premiums were held 
controlling, although application 
provided policy should not take ef- 
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general rule is that the fact that the policy does not 
go into effect, or is not delivered, on a date cor¬ 
responding to the date fixed for payment of subse¬ 
quent premiums does not change, or prevent the ap¬ 
plication of, the provisions of the contract as to 
when such subsequent premiums become pa3rable.24 
Likewise the date fixed for the payment of subse¬ 
quent premiums is controlling notwithstanding such 
date does not correspond to the date of the pol- 
icy.2® If, however, the time for pajmient of a sub¬ 
sequent premium is made to depend on the time of 
dating or delivering the policy, insured may rely on* 
such provision's and will not be in default for not 
paying in accordance with a stipulation inserted 
without his knowledge making the premium payable 
on a different date;27 and when the date of pay¬ 
ment of the first premium can be taken as fixing the 
date for paying future premiums, this may be 
donees to prevent a forfeiture of the policy for 
nonpayment^® The date on which the policy was 
delivered and became effective, and not the date 
of the policy, has been held to control the time for 
payment of subsequent premiums when the policy 
provided for the payment of subsequent premiums 


on the anniversary “hereof.”®® The “anniversary 
date” of a policy has been said to be the “due 
date”®i or the date on which the premium falls 
due.®® Where the policy specifically provides for 
the anniversary date, the fact that the application 
provides that the policy is hot to become effective 
until the first premium is paid and the policy de¬ 
livered does not alter the date.®® 

§ 346. -Place of Pa3nnent 

The Intention of the parties, as evidenced by the 
terms of the contract or their course of dealing, deter¬ 
mines the place of paying premiums. 

The intention of the parties to an insurance con¬ 
tract, as evidenced by the terms of the contract®^ 
or by the course of dealing between them,®® that 
payment of premiums shall be made at a certain 
place will ordinarily be given effect. Where the 
contract is silent as to where the premium shall be 
paid, insured is entitled to rely on instructions giv¬ 
en him by the agent issuing the policy;®® and an 
agent authorized to collect premiums has implied 
I authority to direct where premiums shalf be paid, 
1 and insured acting in pursuance of his direction or 


feet until delivery and payment of 
first premium.—^New York Life Ins. 
Co. V. Sllverstein, C.C.A.Mo.. 53 F.2d 
986. 

(7) Missouri cases reviewed.— 
Penn Mut. Life Ins. Co. v. Forcler. 
supra. 

24, U.S.—Henning v. Jefferson 

Standard Life Ins. Co., b.C.A.Tex, 

• 129 F.2d 226—^ones v. Jefferson 
Standard Life Ins. Co„ aC.A.Ga., 
79 F.2d 640, certiorari denied 68 
S.Ct 310, 296 XJ.S, 646, 80 L.Ed. 
459, rehearing denied 56 S.Ct 380, 
296 U.S. 666, 80 L.Hd. 474—Ameri¬ 
can Ins. Union v. Lowry, C.C.A. 
Tex.. 62 F.2d 209, certiorari denied 
Lowry v. American Ins. Union, 
289 U.S. 746, 63 S.Ct 689, 77 L.Bd. 
1491—Sellars v. Continental Life 
Ins. Co., C.C.A.S.C., 30 F.2d 42. 
Iowa.—Timmer v. New York Life 
Ins. Co.. 270 N.W. 421, 222 lowaj 
1193, 111 A.L.II. 1412. 

Mich.^—Weller v. Manufacturers' Life 
Ins. Co., 240 N.W. 34, 266 Mich. 
632. 

Minou—Juster v. John Hancock Mut. 
Life Ins. Co., 260 N.W. 493, 194 
Minn. 382, overruling Stramback 
V. Fidelity Mut. Life Ins. Co., 102 
N.W. 731, 94 Minn. 281. 

Pa.—^McDonough v; Prudential Ins. 

Co., 86 Pa.Super. 63. 

S.C.—Cantey v. Philadelphia Life 
Ins. Co., 164 S.B. 609. 166 S.a 181. 
Tex.—Great Southern Life Ins." Co. 
V. Peddy, 162 S.W.2d 662, 139 Tex. 
246, reversing, Clv.App., 161 S.W. 
2d 346—Kurth v. National Life & 


Accident Ins. Co., Civ.App., 79 S. , 
W.2d 338, error refused. 

Va.—^New York Life Ins. Co. v. 

IBYanklln, 87 S.E. 684, 118 Va. 418. 
Wash.—^McKenney v. Phoenix Mut. 
Life Ins. Co. of Ha.rtford. Conn., 
244 P. 560, 138 Wash. 316. 

32 C.J. p 1196 note 88—37 C.J. p 
417 note 31. 

Beason for rule 

U.S.—Swayze v. Mutual Life Ins. Co. 
of New York, D.C.Kan., 32 P.2d 
784. 

25. Pa.—Northern Cent. Trust Co. v. 
Security Mut. Life Ins. Co., 63 Pa. 
Super. 425. 

37 C.J. p 417 note 32. 

SO. U.S.—McMaster v. New York 
Life Ins. Co., C.C.Iowa. 78 F. 83, 
reversed on other grounds 87 F. 
68, 80 aC.A. 632. 

*27. . U.S.—McMaster v. New York 
Life Ins. Co., supra. 

28. U.S.—^^tna Life Ins. Co. v. 
Meyn, C.aA.Mo,, 184 F.2d 246, re¬ 
versing, D.C., Meyn v. iSitna Life 
Ins. Co., 46 F.Supp. 148. 

37 C.J. p 417 note 33. 

•29,. U.S.r—Prudential Ina Co. v. 
Stewart, Wash., 237,F. 70, 160 C. 
C.A. 272, 6 A.L.R: 766. 

30. Tex.—Jefferson Standard Life 
Ina Co. V. Baker, av.App., 260 S. 
W. 228. 

31, Tenn.—^Bank of Commerce & 
Trust Co. V. Northwestern Nat 
Life Ins. Co., 26 S.W.2d 186> 160 
Tenn. 661, 68 A.L.iR. .1380. 
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,32. Tenn.—Cox v. Equitable • Life 
Assur. Soc. of U. S., 122 S.W.2d 
823, 22 Tenn.App. 311. 

33. Tenn.—^Berry v. Prudential Ins. 
Co. of America, 134 S.W.2d 886, 
889, 28 Tenn.App. 486. 

34. Mo.—^Bennett v. Boyal Union 
Mut Life Ins. Co.. 112 S.W.2d 134,. 
144, 232 Mo.App. 1027, citing Cknv 
pus Juris. 

37 aj. p 418 note 51. 

Forfeiture or avoidance as affected 
by place of payment see infra S 
478 (6). 

Payment at home ofiloe or principal 
oflloe 

(1) A policy provision that '*all 
premiums are payable at the home 
office but will be accepted else¬ 
where," etc., applies to all premiuma 
—^National Life Ins. Co. of U. S. of 
America v. Heedy, 115 So. 8. 217 Ala. 
114. 

(2) A requirement that payment 
be made at the company's principal 
office is not varied by cui indorse¬ 
ment on the margin of the instru¬ 
ment that receipts for premiuxhs 
paid at agencies are to be signed by 
the officers of the company.—New 
York Life Ins. Co, v. Davis, Va, 96 
U. S. 426, 24 L.Ed. 463. 

■ 35. U,S.—^Morey v. New. York Life 
Ina. Co.. Miss., 17 F.CaaNo.9.795, 
2 Woods 663- ' * ^ 

3& Ky,— Btecketbir v. OtoJtoental 
Ins. Co., 6 Ky.L. 61«. 
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arrangement is protected®^ until lie has notice of 
revocation of such authority.®® 

§ 347. -By Whom Made 

It has been said that premiums may be paid by any¬ 
one, Including an insurance agent. 

The ordinary rule has been said to be that pre¬ 
miums may be paid by anyone,39 Thus, they may 
be paid by insured^O or his agent,41 or by the bene¬ 
ficiary ;42 but the right to make payment is not 
confined to insured and the beneficiary.43 It has 
been held that the person paying need not have an 
insurable interest.44 

An insurance agent may pay premiums for in- 
sured45 as his agent,49 or, it seems, as a volun- 
teer,47 and the fact that the amount advanced by 
the agent is not repaid to him does not invalidate 


the policy ;48 but the circumstances may be such 
that protection may noft inure to insured where he 
did not authorize or consent to the payment.49 The 
company may accept the assumption of personal lia¬ 
bility by its agents in lieu of payment of a premium 
in behalf of another, to the same extent to which 
it may look to its authorized agent to deliver or 
pay over to the company premiums actually paid to 
him in cash.59 

A broker may contract with an insurance compa¬ 
ny for the payment of premiums by him on insur¬ 
ance negotiated by him for the benefit of insured.®! 

§ 348. -To Whom Made 

Premiums may be paid to the Insurer or to Its au. 
thorired agents, but payment to the insured’s own agent 
is insufficient. 


37- N.T.—O’Reilly v. Guardian Mut. 
Life Ins. Co., 1 Hun 460. 

38. N.Y.—O’Reilly v. Guardian Mut. 
Life Ins. Co., supra. 

39. La.—Crowell v. New Hampshire 
Fire Ins. Co., App., 147 So. 762. 

Wyo.—^Equitable Life Assur. Soc. of 
U. S. V. Thulemeyer, 52 P.2d 1223. 
49 Wyo. 63, rehearing denied 64 P. 
2d .896, 49 Wyo. 63, appeal dis¬ 
missed Ham V. Equitable Life As¬ 
sur. Soc. of U. S., 57 S.Ct. 24, 299 
U.S. 605, 81 L.Bd. 376. 

40. U.S.—Merchants’ Life Ass’n v. 
Yoakum, Tex., 98 P. 251, 39 C.C.A. 
56. 

32 C.J. p 1197 note 6—37 C.J. p 418 
note 55. 

41. Del.—Baltimore Life Ins. Co. v. 
Floyd, 91 A. 653, 28 Del. 201. 

42. Mass.—^Ferguson v. Union Mut. 
Life Ins. Co., 72 N.E. 368, 187 
Mass. 8. 

32 C.J. p 1197 note 6—37 C.J. p 418 
note 66. 

Where policy Is applied for by liu 
snred as trustee for his ohildren who 
are named in the policy as beneficia¬ 
ries, on the refusal of Insured to pay 
the premiums, the children may pay 
them.—Garner v. Germania Life Ins. 
Co., 18 N.E. 130, 110 N.Y. 266, 1 L. 
R.A. 256, reversing 13 Daly 256. 
CoxLtraot with heneflolary 
Where a valid contract of insur¬ 
ance Is entered Into between Insurer 
and a person designated other than 
the person to whose life the con¬ 
tract refers, and Is for the benefit 
of such designated person, such per¬ 
son may pay the premiums.—^White- 
head V. New York Life Ins. Co., 6 
N.B. 267, 102 N.Y. 143, 55 Am.R. 787. 

43. Wyo.—^Equitable Life Assur. 
Soc. of U. S. V. Thulemeyer, 62 P. 
2d 1223, 1231, 49 Wyo. 63, citing 
Corpus Juris, and rehearing denied 
64 P.2d 896, 49 Wyo. 63, appeal dis¬ 


missed Ham V. Equitable Life As¬ 
sur. Soc. of U. S., 67 S.Ct 24, 299 
U.S. 505, 81 L.Ed. 375. 

32 C.J. p 1197 notjB 6—37 C.J. p 418 
note 58. 

Authority of agent 

Agent authorized to solicit insur¬ 
ance, negotiate contracts, and agree 
on amount and times for adjustment 
of premiums, may contract for pay¬ 
ment of premiums by owner of 
building on workmen’s compensation 
policies Issued In name of building 
contractor.—^Bernard v. Fidelity Un¬ 
ion Casualty Co., Tex.Clv.App., 296 
S.W. 693. 

44. Ky.—^Prudential Ins. Co. v. 
Cummins, 44 S.W. 481, 19 Ky.L. 
1770. 

R.I.—^Monast v. Manhattan Life 
Ins. Co., 79 A. 932, 32 R.I. 667. 

37 C.J. p 419 note 60. 

Insurable Interest generally see su¬ 
pra §S 175-222. 

Nominal wife of insured who at¬ 
tempted to obtain a divorce from 
him could not, it was held, maintain 
the policy in effect by payment of 
the premiums.—^Western & Southern 
Life Ins. Co. v. Nagel, 203 S.W. 192, 
180 Ky. 476. 

45. Ill. —^Nalty v. Federal Casualty 
Co., 246 I11.APP. 180. 

Pa.—Thomas v. Employers* Liability 
Assur. Corporation, Limited, of 
Londoni England, 136 A, 614, 617, 
288 Pa. 325, citing Corpus Juris. 
Va.—Scholz V. Standard Accident 
Ins. Co., 134 S.E. 728. 145 Va. 694. 
32 C.J. p 1197 note 10. 

Charge or credit to agent see Infra 
§ 349. 

Payment of first premium by agent 
of company as affecting operative 
force of policy see supra § 272. 
Industrial poUoy; credit on receipt 
hook 

Payment of premium by Insurance 
agent or assumption of responsibility 
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therefor by him, by crediting insur¬ 
ed’s receipt book with amount of pre¬ 
mium extended insured’s credit for 
such amount. In the absence of a 
provision in policy that premium is 
due at home office of company.— 
Doty V. Western & Southern Life 
Ins. Co., 16 S.W.2d 712, 223 Mo.App. 
360. 

Bsimhursement 

(1) If Insurance agent personally 
extending credit to Insured pays 
amount due Insurer, agent may col¬ 
lect premium and reimburse himself 
from proceeds.—^Alliance Ins. Co. v. 
City Realty Co., D.C.Ga., 52 P.2d 
271. 

(2) Whese contract between Insur¬ 
er and insurance agency obligated 
agency to pay all premiums, agency 
could collect from policyholders pre¬ 
miums which* it had paid, since 
agency was either subrogated to 
rights of Insurer or policyholders 
were liable for payment of money 
at their request—^Horton v. Eagle 
Indemnity Ins. Co., 171 A. 322, 86 
N.H. 472. 

46. Neb.—Parker v. Chicago 
Knights Templars’ & Masons’ Life 
Indemnity Co., 97 N.W. 281, 70 
Neb. 268. 

32 C.J. p 1197 note 8. 

47. Me.—^Unlon Ins. Co. v. Grant, 
68 Me. 229, 28 Am.R. 42. 

48. Cal.—Griffith v. New York Life 
Ins. Co., 36 P. 113, 101 Cal. 627, 40 
Am.S.R. 96. 

49. Md.—^Amos v. U. S. Casualty 
Co.. 102 A. 1001, 131 Md. 471, 2 
A.L.R. 1658. 

32 C.J. p 1198 note 12. 

6<K. Ga.—^Williams v. Empire Mut. 
Annuity & Life Ins. Co., 68 S.E. 
lOSg, 8 Ga.App. 303. 

32 C.J. p 1198 note 13. 

51. Cal.—^Nisbet v. Rhlnehart, 42 P. 
2d 71, 2 Cal.2d 477. 
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Premiums may be paid to insurer or to its agents 
authorized to receive them.52 The question as to 
the person or persons to whom payment of pre¬ 
miums may or must be made may be controlled by 
the provisions of the policy,53 but such provisions, 
when they are for the benefit of the company, may 
be waived by it,54 and payment to one apparently 
authorized to receive it may be good even where it 


was not made in conformity with the terms of the 
policy,55 or where by the policy the agent to whom 
the payment was made is made generally the agent 
of insured but there is contrary authority as to 
the last proposition.57 On the other hand, payment 
of premiums to one having no authority to receive 
payment is not payment to the company,®® except 


52. U.S.—Alliance Ins. Co. v. City 
Realty Co., D.C.Ga., 52 P.2d 271. 

Ill.—Maltby v. Empire Auto Ins. 

Ass’n, 239 Ill.App. 532. 

Kan.—Ocean Accident & Guarantee 
Corporation v. Emporia Telephone 
Co., 29 P.2d 1084, 1087, 139 Kan. 
106, citing Corpus Juris. 

Mo.—Bennett v. Royal Union Mut. 
Life Ins. Co., 112 S.W.2d 134, 141, 
232 Mo.App. 1027, citing Corpus 
Juris. 

N.Y.—Travelers’ Ins. Co. v. Pomer- 
antz. 158 N.E. 21. 246 N.Y. 63, re¬ 
versing 218 N.Y.S. 490, 218 App. 
Div. 431, which affirmed 207 N.Y.S. 
81, 124 Mlsc. 250—Grossman v. 
London Guarantee & Accident Co., 
208 N.Y.S. 582, 124 Mlsc. 520. 

Pa.—Randolph v. Freystown Mut. 
Fire Ins. Co., Com.Pl., 27 Del.Co. 
285. 

Tex.—Stuyvesant Ins. Co. v. D. C. 
Herndon & Co., Civ.App., 73 S.W.2d 
643. 

1 C.J. p 410 note 74—26 C.J. p 114 
note 1—32 C.J. p 1198 note 14. 

Burden of proof 

(1) The burden Is on Insured to 
show the agent’s authority.—Bennett 
V. Royal Union Mut. Life Ins. Co., 
112 S.W.2d 134, 232 Mo.App. 1027. 

(2) Insurer claiming that agent’s 
authority to collect premium was 
restricted to particular debit or dis¬ 
trict has burden of so showing.— 
Blgalke v. Mutual Life Ins. Co. of 
Baltimore, Mo.App., 34 S.W.2d 1019. 

Soliciting agent has been held to 
have authority to receive payment. 
Mich.—Grossman v, Langer, 257 N. 

W. 876, 269 Mich. 606. 

Wash.—Suavely v. London Assur. 
Corporation of London, Eng., 221 
P. 611, 128 Wash. 47. 

Agency to d^ver policies 

(1) It has been said that an agen¬ 
cy to deliver policies does not nec¬ 
essarily imply the power to collect 
premiums.—Graves, Lindsay & Mc- 
Laurin v. McParland-Scanlon Lum¬ 
ber Co., 154 So. 884, 170 Miss. 276. 

(2) A statute whose purpose Is to 
compel the registration of insurance 
agents and brokers does not change 
the well-established rule permitting 
insured. In naaking a premium pay¬ 
ment, to rely on the implied author¬ 
ity to receive the premium which 
Insurer confers on the person to 
whom the policy has been given for 
delivery.—Transcontinental Oil Co. 


v. Atlas Assur. Co., 123 A. 497, 278 
Pa. 658—Pearl Assur. Co. v. Nation¬ 
al Ins. Agency, 28 A.2d 334, 150 Pa. 
Super. 265. reheard 30 A.2d 333, 151 
Pa.Super. 146. 

Xiloense not reguired 
Pa.—Pearl Assur. Co. v. National 
Ins. Agency, supra. 

Agent’s failure to remit to company 

(1) Actual receipt by the company 
Is immaterial if payment was made 
to an agent authorized to receive 
payment for Insurer. 

U.S.—Stuyvesant Ins. Co. v. Sussex 
Fire Ins. Co., C.C.A.N.J., 90 P.2d 
281, certiorari denied 58 S.Ot. 144, 
802 U.S. 742, 82 L.Ed. 573. 

Ark.—People’s Life Ins. Co. v. Britt, 
287 S.W. 758, 172 Ark. 98. 

Kan.—Riddle v. Rankin, 69 P.2d 722, 
146 Kan. 316. 

Mo.—Indemnity Mut. Marine Assur. 
Co. V. Powell, 271 S.W. 638, 216 
Mo.App. 673. 

N.Y.—Firemen's Fund Ins. Co. v. 
Hall, 197 N.Y.S. 300, 119 Mlsc. 
702. 

Pa.—Randolph v. Freystown Mut. 
Fire Ins. Co., Com.Pl., 27 Del.Co. 
285. 

S.C.—McKinney v. Guardian Life 
Ins. Co. of America, 185 S.E. 738, 
180 S.C. 270. 

Tex.—Stuyvesant Ins. Co. v. D. C. 
Herndon & Co., Clv.App., 73 S.W.2d 
543. 

Wash.—Connilf v. Detroit Fire & Ma¬ 
rine Ins. Co., 48 P.2d 946, 183 
Wash. 496. 

32 C.J. p 1198 note 14 [k]. 

(2) Where agent personally ex¬ 
tending credit to insured fails to 
remit Insurer’s portion of premium 
and agency is terminated. Insurer 
has valid claim against insured, and 
may take charge of agent’s premium 
account.—^Alliance Ins. Co. v. City 
Realty Co., D.C.Ga., 62 F.2d 271. 

Transfer to agent of right to ooL* 
leot 

N.H.—^Horton v. Eagle Indemnity 
Ins. Co., 171 A. 322, 86 N.H. 472. 

53. S.C.—Welch v. New York Life 
Ins. Co., 189 S.E. 809, 814, 183 S. 
C. 9, quoting Corpus Jnris. 

32 C.J. p 1199 note 16. 

54 . S.C.—Welch v. New York Life 
Co., supra, quoting Corpus Jnris. 

Tex.—^American Nat. Ins. Co. v. 
Tross, 167 S.W.2d 620, 621, 138 
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Tex. 116, citing Corpus Juris, and 
affirming, Civ.App., 188 S.W.2d 872. 
32 C.J. p 1199 note 16. 

55. Mo.—Blgalke v. Mutual Life 
Ins. Co. of Baltimore, App., 34 S. 
W.2d 1019. 

S.C.—Welch v. New York Life Ins. 
Co., 189 S.E. 809, 814, 183 S.C. 9. 
quoting Corpus Juris. 

32 C.J. p 1199 note 17. 

56. N.J.—Carson v. Jersey City Ins. 
Co., 43 N.J.Law 300, 39 Am.R. 584, 
affirmed 44 N.J.Law 210. 

32 C.J. p 1199 note 18. 

57. U.S.—Peoria Sugar Refinery v. 
Susquehanna Mut. Fire Ins. Co., 
C.C.Pa., 20 F. 480. 

Mass.—Mulrey v. Shawmut Mut. Fire 
Ins. Co., 4 Allen 116, 81 Am.D. 689. 

58. Mo.—Bennett v. Royal Union 
Mut. Life Ins. Co., 112 S.W.2d 134, 
144, 232 Mo.App. 1027. citing Cor¬ 
pus Juris. 

N.Y.—Brady v. Metropolitan Life 
Ins. Co., 14 N.Y.S.2d 681, affirmed 
In re Masterson’s Estate, 20 N.Y.S. 
2d 988, 259 App.Div. 982. 

20 C.J. p 1199 note 20. 

Bequiremeut of official receipt 

(1) Provision of policy against 
payment to anyone but a person 
having or giving an official receipt 
is binding on insured. 

U.S.—Berryhill v. Ellett, C.C.A.Okl., 
64 F.2d 253. 

Ala.—^Kansas City Life Ins. Co. v. 

Root, 191 So. 219, 238 Ala. 413. 
Cal.—Huber v. New York Life Ins. 
Co., 63 P.2d 318, 18 Cal.App.2d 
269. 

Md.—North American Accident Ins. 
Co. V. Plummer, 176 A. 466, 167 
Md. 670. 

Tex.—^American Nat. Ins. Co. v. 
Tross, Civ.App., 188 S.W.2d 872, af¬ 
firmed 157 S.W.2d 620, 138 Tex. 
116. 

32 C.J. p 1199 note 20 [a] (2), <3). 

(2) The stipulation in a policy 
that "no moneys payable to the com¬ 
pany on account hereof shall bo con¬ 
sidered as paid, unless a receipt be 
given therefor signed by the presi¬ 
dent or secretary thereof," etc., is 
Intended only to protect the company 
against unauthorized payments to lo¬ 
cal agents or collectors, and has no 
application where the money Is sent 
directly to the company’s office.— 
Bishop v. 'Covenant Mut. Life Ins. 
Co., 85 Mo.App. 302. 
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where the payment actually has been received®^ or 
ratified®® by the company or its authorized agent, 
or where in the circumstances the company may be 
estopped to deny the authority of its agent.®^ 

General agent of company. Payment of premi¬ 
ums to a general agent of the company authorized 
to transact the company’s business and without no¬ 
tice of any limitation of his authority to receive 
pajrments is sufficient to bind the company,®2 and 
such a payment may be sufficient whether in con¬ 
formity with the terms of the policy or not.®3 


Payment by insured to his own agent does not 
relieve insured from liability for the premiums,®4 
although they were charged to such agent;®® but 
insurer may, by its actions, waive a policy provi¬ 
sion that the person procuring the policy shall be 
deemed insured’s agent, and constitute such person 
insurer’s agent for collection of premiums.®® 

Broker, Payments of premiums to a mere insur¬ 
ance broker are sufficient if the broker is, or suf¬ 
ficiently appears to be, an agent of the company 
authorized to receive such payments,®7 and this 


(3) Presumption did not obtain 
that authority of agent to collect 
premiums on life policy continued 
after collection of first premium, 
where policy stipulated that no per¬ 
son had authority to collect premi¬ 
ums unless he held official premium 
receipt-—Gordon v. New York Life 
Ins. Co., 60 S.W.2d 907, 187 Ark. 615. 

(4) However, such a provision 

may be waived, and payment to an 
authorized agent has been held bind¬ 
ing on insurer. j 

Ark.—Gordon v. New York Life Ins.' 

Co., supra. 

Miss.—Stonewall Life Ins. Co. v. 

Cooke, 144 So. 217, 165 Miss. 619. 
Mo.—^Bigalke v. Mutual Life Ins.‘Co. 

of Baltimore. App., S4 S.W.2d 1019. 
Pa.—Badurka v. Home Life Ins. Co. 
of America, 99 Pa.Super. 26—Mel- 
losky V. Bureka-Maryland Assur. 
Corporation, 93 Pa.Super. 814. 

Tex.—^American Nat. Ins. Co. v. 
Tross. 167 S.’W.2d 620, 138 Tex. 
116, affirming, Civ.App., 138 S-W. 
2d 872—^Kansas City Life Ins. Co. 
V. Elmore. Civ.App., 249 S.W. 869. 
(6) Where insured who accepts 
policy giving powers to agent to 
collect renewal premiums only on re¬ 
ceipt furnished and signed by gen¬ 
eral officers and countersigned by 
agent, makes payment to agent with¬ 
out such receipt, insured will be re¬ 
quired to show waiver by Insurer or 
estoppel on it to deny agent's au¬ 
thority to act without receipt, and 
must show that insured dealt with 
agent in reliance thereon in good 
faith and in exercise of reasonable 
prudence.—^Huber v. New York Life 
Ins. Co.. 63 P.2d 318, 18 Cal.App.2d 
269. 

(6) In the absence of notice to 
insured that the company's agent 
had authority to accept payment of 
premiums only on a particular form 
of receipt, a payment to such agent 
Is binding on the company, although 
a different form of receipt was used. 
—Southern Life Ina Co. v. McCain, 
Ala., 96 U.S. 84, 24 L.Ed. 653. 

69; Va.—Mutual Life Ins. Co. of 
New York v. Brown, 119 S.E. 142, 
137 Va. 278. 

32 aj. p 1199 note 21. 


SO. Or.—^Hinkson v. Kansas City 
, Life Ins. Co., 183 P. 24. 93 Or. 
473. 

32 C.J. p 1199 note 22. 

61. U.S.—^Mannheim Ins. Co. v. 
Chlpman, D.C.N.Y., 124 P. 950. 

Tex—Kansas City Life Ins. Co. v. 

Elmore, Civ.App., 226 S.W. 709. 
Authority to issue receipts 

Life Insurer putting into agent's 
hands its printed receipts cannot, 
after agent made collections, claim 
that he had no authority to issue 
receipts.—Wuertz v. Life & Casual¬ 
ty Ins. Co. of Tennessee, 120 So. 72, 
10 La.App. 70. 

62. Ark.—^People's Life Ins. Co. v. 
Britt, 287 S.W. 758, 172 Ark. 98. 

82 C.J. p 1199 note 25. 

CoUeetlou through local agent 
A provision that local agent 
should not collect moneys unless au¬ 
thorized in writing was satisfied by 
evidence that general agent wrote 
requesting him to collect premium. 
—^National Life Ins. Co. of XJ. S. of 
America v. Reedy, 116 So. 8, 217 
Ala, 114. 

63. Tex—^American Nat. Ins. Co. v. 
Collins, Civ.App., 149 S.W, 654. 

32 C.J. p 1199 note 26. 

64. Md.—^North American Accident 
Ins. Co, V. Plummer, 176 A. 466, 
167 Md. 670. 

N.Y.—^^tna Life Ins. Co. v. Harris 
& Reichard Pur Dyers, 270 N.Y.S. 
548, 151 Misc. 443. 

Payment to solioitiag agent, con¬ 
trary to the terms of the policy, 
makes him the payor's agent to see 
that the payment reaches Insurer. 
Ala,—^Kansas City Life Ins. Co. v. 

Root, 191 So. 219, 288 Ala, 412. 
Md,—^North American Accident Ins. 
Co. V. Plummer. 176 A 466, 167 
Md. 670. 

Agent for both papTties 

(1) If an agent "assumed to rep¬ 
resent both . . . [insurer and in¬ 

sured] in the same matter wherein 
their interests were conflicting, 
namely, payment of the premium, 
without 'the . . . [insurer’s] 
knowledge or consent, the . , . 
[insurer] was not bound by the pay¬ 
ment.”—Smith V. Ohio Millers' Mut 
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Fire Ins. Co., 6 S.W.2d 920, 928, 320 
Mo. 146. 

(2) Where a person is the agent 
for both insurer and Insured, a loss 
resulting from his fraud in connec¬ 
tion with the payment of premiums 
must be borne by the principal whose 
carelessness caused the loss.—Crav¬ 
ens, Dargan & Co. v. Raymondville 
Independent School Dlst., TexCiv. 
App., 55 S.W.2d 213. 

65. N.Y.—Russell v. Medwln, 156 N. 
Y.S. 862, 171 App.Div. 32—Globe & 
Rutgers Fire Ins. Co. v. Lesher, 
Whitman & Co., 215 N.Y.S. 225, 126 
Misc. 874. 

66. N.Y.—Globe & Rutgers Fire Ins. 
Co, V. Lesher, Whitman & Co., su¬ 
pra. 

67- Kan.—Riddle v. Rankin, 69 P. 
2d 722, 146 Kan. 316—Ocean Ac¬ 
cident & Guarantee Corporation v. 
Emporia Telephone Co., 29 P.2d 
1084, 1087, 139 Kan. 106, citing 
OoxpiuB Jnzls. 

N.Y.—^Firemen's Fund Ins. Co. v. 

Hall, 197 N.Y.S. 300, 119 Misc. 702. 
Wash.—ConnifC v, Detroit Fire & Ma¬ 
rine Ins. Co., 48 P.2d 946, 183 
Wash. 496. 

32 C.J. p 1200 note 27—38 C.J. p 1046 
note 12. 

Ejfeot of statute as to Insuraiioa rep^ 
xessatatives 

"The division of representatives of 
insurance companies by the Insur¬ 
ance Department Act into insurance 
agents and insurance brokers does 
not prevent an insurance broker 
from acting as an agent of an in¬ 
surance company In the collection of 
the premium from the Insured and 
paying it over to the insurance com¬ 
pany.”—Pearl Assur. Co. v. Nation¬ 
al Ins. Agency, 28 A2d 334, 336, 150 
Pa.Super. 265, reheard 30 A2d 883, 
151 Pa.Super. 146. 

Agefut for oompasy 
It has also been said that an in¬ 
surance broker ordinarily is the 
agent of insurer for the collection o&" 
the premium.—Ocean Accident & 
Guarantee Corporation v. Emporia 
Telephone Go., 29 P.2d 1084, 139 Kan. 
106. 

Question of fact for Jury see infra 
§ 1370. 
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may be the rule by statute but payments to such 
a broker are not payments to the company if the 
broker is the agent of insured and not of the com¬ 
pany.®® 

Continuance and tcnnination of authority. Au¬ 
thority to receive payment of premiums, once es¬ 
tablished, is presumed to continue.70 Payment of 
premiums to one whose authority to receive them 
has been revoked or terminated is not payment to 
the company,71 where insured has notice of such 
revocation or termination.72 

Usage, custom, or prior dealings may operate to 
make payments of premiums sufficient when made to 
others than the persons ordinarily authorized to re¬ 
ceive them. 73 

§ 349 , —— Method of Payment in General 

The manner of paying premiums may be controlled 


by the terms of the policy, or a custom or usage may be 
shown. While premiums are ordinarily payable In-cash, 
the insurer may accept or authorize payment otherwise 
than in cash. 

The manner of payment of premiums may be con¬ 
trolled by the terms of the contract of insurance or 
policy.74 Custom or usage may justify a particu¬ 
lar method of making paym^ent of premiums,^® even 
if the method pursued is not in conformity with the 
provisions of the policy ;73 but such a' custom or 
usage, if relied on, must be sufficiently shown to ex- 
ist.77 

In cash or otherwise. In the absence of provi¬ 
sions in the policy or contract of insurance permit¬ 
ting payment in some other manner, premiums are 
payable in cash, and an agent has no implied author¬ 
ity to accept pa 3 maLents otherwise than in cash, 78 
although he may accept that portion which is equiv¬ 
alent to his commission either in property,73 or in 


68. N.H.—^Davis v. -ffltna Mut. Fire 
Ins. Co.. 39 A. 902. 67 N.H. 835. 

32 O.J. p 1200 note 28. 

69. Miss.—Graves, Lindsay & Mc- 
Laurin v. McFarland-Scanlon Lum¬ 
ber Go., 154 So. 884. 170 Miss. 276. 

32 C.J. p 1200 note 29. 

Payment of grreater sum tlian due 
To extent that broker employed by 
insured to secure insurance collected 
from insured any sum in excess of 
only premium then due, he was not 
acting as agent of insurer, and any 
excess payment made to broker was 
not payment of any amount thereaft¬ 
er to become due to insurer.—^.fflltna 
Life Ins. Co. v. Harris & Heichard 
Pur Dyers, 270 N.T.S. 643, 161 Misc. 
443. 

70. Mo.—Halsey v. American Cent. 
Life Ins. Co., 167 S.W. 961, 258 
Mo. 659. 

32 C.J. p 1200 note 34. 

71. Mass.—Ide v. ^Sltna Ins. Co., 122 
N.D. 654, 232 Mass. 523. 

32 C.J. p 1200 note 32. 

Effect of decree appointing receiver 
The authority of an agent la not 
revoked by an Interlocutory decree 
appointing a receiver for insurer 
with power to continue its business, 
and enjoining its officers and agents 
from receiving and disposing of its 
property.—^Rice v. Barnard, 127 Mass. 
241. 

72. U.S.—Southern Life Ins. Co. v. 
McCain, Ala., 96 U.S. 84, 24 L.Ed. 
663. 

32 C.J. p 1200 notes 32, 33. 

73. Mo.—^Pringle v. .ffiltna Life Ins. 
Co., 101 S.W. 130, 128 MO.APP. 710. 

32 C.J. p 1200 note 31. 

74. Mo.—^Bennett v. Royal Union 
Mut. Life Ins. Co., App., 112 S.W. 
2d 134, 144, citing Corpus Juris. 


Tex.—Great Nat. Life Ins. Co. v. 

GafEord. Clv.App., 108 S.W.2d 917. 
32 C.J. p 1196 note 70. p 1200 note 
35. 

Agreement to send agent not im¬ 
plied 

Where life Insurance policy does 
not provide that insurer agrees to 
send agent to collect premiums, such 
agreement cannot be Implied.—Bara- 
ca v. Metropolitan Life Ins. Co., 154 
N.E. 90, 257 Mass. 638. 

Eobb from failure to conform 
Where prospective purchaser of 
annuity policies was aware of stip¬ 
ulation in application for policy that 
payment was to be made only by 
bank draft or certified check to or¬ 
der of insurance company in ex¬ 
change for its official premium re¬ 
ceipts signed by designated officers, 
prospective purchaser was put on 
notice that person, to whom she in¬ 
trusted money, even if an agent of 
insurer of some sort and for some 
purposes, had no authority to receive 
the premium except by means of a 
check drawn to Insurance company’s 
order and in exchange for official re¬ 
ceipt, and was reguired to bear the 
loss resulting when the person to 
whom funds were intrusted failed 
to apply them to the purchase of an¬ 
nuity policies.—^Perry v. New York 
Life Ins. Co., 22 N.Y.S.2d 696. 

75- Ga.—Jones v. Pacific Mutual 
Life Ins. Co., 194 S.E. 249, 253, 57 
Ga.App. 16, citing Corpus JcuIb. 

82 C.J. p 1204 note 68. 

76. U.S.—^Morey v. New York Life 
Ins. Co., C.C.Miss., 17 F.Cas.No. 
9,796, 2 Woods 663. 

32 C.J. p 1204 note 64. 

77. Ind.—Willcuts v. Northwestern 
Mutual Life Ins. Co., 81 Ind. 300. 

82 C.J. p 1204 note 66. 
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78. U.S.—Hoffman v. John Hancock 
Mutual Life Ins. Co., Ohio, 92 U.S. 
161, 23 L.Ed. 539—^Travelers Ins. 
Co. V. Wolfe, C.C.A.Ohlo, 78 P.2d 
78, certiorari denied Wolfe v. 
Travelers Ins. Co., 56 S.Ct. 168, 
296 U.S. 635, 80 L.Ed. 452. 

Ark.—^National Life & Accident Ins. 
Co. V. Ballentine, 77 S.W.2d 799, 
190 Ark. 108. 

Conn.—^Norwalk Tire & Rubber Co. 
V. Manufacturers’ Casualty Ins. 
Co., 146 A. 44, 109 Conn. 609. 

Ky.—^Republic Life & Accident Ins. 
Co. V. Hatcher, 61 S.W.2d 922, 923, 
244 Ky. 574, citing Corpus Juris. 
La,—Centannl v. Southern Life & 
Health Ins. Co., App., 166 So. 330. 
Minn.—^Allen v. Metropolitan Life 
Ins. Co., 229 N.W. 879, 179 Minn, 
645. 

Mo.—Gibson v. Texas Prudential Inp. 
Co., 86 S.W.2d 400, 229 Mo.App. 
867. 

Okl.—^Eggleston v. Orient Ins. Co., 80 
P.2d 273, 183 Okl. 69—New York 
Life Ins. Co. v. Bolin, 71 P.2d 739, 
180 Okl. 677—Kansas City Life 
Ins. Co. V. Hislip, 6 P.2d 678, 164 
Okl. 42. 

Pa.—^Laubach v. New York Life Ins. 
Co.. 20 Pa.Diat. & Co. 69. 16 Le¬ 
high CO.L.J. 267—Travelers* Ins. 
Co. V. Mountain Smokeless Coal 
Co., Com.PL, 1 Som.Leg.J, 21, 

32 C.J. p 1201 note 37. 

Xioan oertmcata 

The obligratlon of Indebtedness evi¬ 
denced by a premium loan certificate 
does not constitute a payment In 
cash.—Mutual Benefit Life Ins. Co. 
V. O’Brien, 149 S.W. 870. 143 Ky. 
514. 

79. Ill.—John Hancock Mutual Life 
I Ins. Co. V. Schllnk. 51 N.E. 7J95« 176 
I Ill. 284. 
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the form of a note,80 instead of cash. However, 
insurer may waive payment in cash,8i and a pay¬ 
ment other than in cash may be expressly author¬ 
ized,82 or may become effective by consent,83 es¬ 
toppel,84 or ratification.85 So, insurer may accept 
payment in anything of value, not in conflict with 
law,88 such as property,®^ or by check, draft, or or¬ 
der ;88 but the mere tender of a check, without un¬ 


conditional acceptance thereof as payment89 or a 
custom of such acceptance arising out of a course 
of dealing between the parties,®9 does not consti¬ 
tute payment. 

While a note is merely an agreement to pay, and 
not cash, within a requirement that the premium 
be paid in cash,®^ insurer may accept pa 3 rment by 
note,®® thereby waiving its right to demand a cash 


80. Tex.—Reppond v. National Life 
Ins. Co. of America, 101 S.W. 786, 
100 Tex. 619, 11 L..R.A..N.S., 981. 
15 Ann.Cas. 618. 

81. La.—Guaranty Income Life Ins. 
Co. V. Ball, 141 So. 620, 19 La. 
App. 759. 

Minn.—Cougrhlln v. Reliance Life 
Ins. Co.. 201 N.W. 920, 161 Minn. 
446. 

Okl.—Kansas City Life Ins. Co. v. 

Hlsllp, 6 P.2d 678, 154 Okl. 42. 
S.C.—Gunter v. Philadelphia Life 
Ins. Co.. 125 S.E. 286, 130 S.C. 1. 
WaL-ver hy srexLexai asrent binds in¬ 
surer.—People's Life Ins. Co. v. 
Britt, 287 S.W. 758, 172 Ark. 98. 

82. Pa.—Laubach v. New York Life 
Ins. Co., 20 Pa.Dist. & Co. 69, 15 
Lehlgrh CO.L.J. 267. 

83. Okl.—^Eggleston v. Orient Ins. 
Co., 80 P.2d 273, 183 Okl. 69. 

82 C.J. p 1201 note 40. 

84. Okl.—^Eggleston v. Orient Ins. 
Co., supra. 

Pa.—^Laubach v. New York Life Ins. 
Co., 20 Pa.Dlst. & Co. 69, 15 Le¬ 
high Co.L.J. 257. 

32 C.J. p 1201 note 41. 

85. Okl.—^Eggleston v. Orient Ins. 
Co., 80 P.2d 273, 183 Okl. 69. 

Pa.—^Laubach v. New York Life Ins. 
Co., 20 Pa.Dlst. & Co. 69, 16 Lehigh 
CO.L.J. 267. 

32^0.J. p 1201 note 42* 

SB, Okl.—Kansas City Life Ins. Co. 

V, Hislip, 8 P.2d 678, 164 Okl. 42. 

87. Ark.—^Home Fire Ins. Co. v. 
Stancell. 127 S.W. 966, 94 Ark. 678. 

Ind.—^Willcuts v. Northwestern Mu¬ 
tual Life Ins. Co.. 81 Ind. 300. 

88. Mo.—Smith v. Ohio Millers* 
Mut. Fire Ins. Co., 26 S.W.2d 962, 
325 Mo. 51. 

Tex.—Missouri State Life Ins. Co. v. 
Compton, Civ.App., 73 S.W.2d 1079, 
error dismissed—State Life Ins. 
Co. of Indianapolis, Ind. v. Nolen, 
Civ.App., 13 S.W.2d 406, reversed 
on other grounds. Com.App.. 24 S. 

W. 2d 22. 

32 C.J. p 1201 note 44. 

Check for first premium see supra 
S 272. 

Xuuiaolanoy of fonds la. bank 
( 1 ) *‘The fact that there are not 
sufficient funds In the bank upon 
which a check is given to cover the 
amount, does not prevent its operat¬ 


ing as a payment of premiums, espe¬ 
cially where insurer or its agent has 
dealt with the check in such manner 
as to indicate an intention to receive 
it as payment."—^National Life Co. 
V. Brennecke, 116 S.W.2d 865, 867, 
195 Ark. 1088. 

(2) Where insured property is de¬ 
stroyed by fire before insured re¬ 
ceives notice that check given by 
him for cash premium has been dis¬ 
honored, which notice demands re¬ 
turn of policy, insurance company 
is not liable.—^Ratlitf v. St. Paul Fire 
& Marine Ins. Co.. 269 S.W. 646. 207 
Ky. 492. 

Bight against insured 

An insurance company receiving a 
check in payment of an annual pre¬ 
mium, although check is protested, 
acquires a right against insured 
which it did not have before receipt 
of check, since It may treat check 
as a personal obligation and collect 
it by suit.—State Life Ins. Co. of 
Indiana v. Little, Tex.Clv.App., 264 
S.W. 319. 

Wrongful indorsement by agent 
does not destroy effect of checks as 
payment by insured, even though 
agent failed to account to company 
for the money.—^Indemnity Mut. Ma¬ 
rine Assur. Co. V. Powell & O’Rourke 
Grain Co., 271 S.W. 638, 216 Mo.App. 
673. 

Check payable to unauthorized agent 
Insured’s delivery of premium 
check payable personally to insur¬ 
ance agent merely authorized to de- 
• liver policy and collect premiums, 
and subsequent payment thereof, 
was held not payment to insurer.— 
Manhattan Wet Wash Laundry Co. 
V, Guardian Casualty Co., 257 N.Y.S. 
144, 143 Misc. 767, affirmed 262 N.Y. 
S. 885, 238 App.Dlv. 780. 

Pasrment of overdue premium 

If the policy exempts Insurer from 
liability for loss occurring during 
default in payment of the premium, 
payment of an overdue premium by 
check is not made until the check is 
received at Insurer’s office, cashed, 
and applied to the extinguishment of 
the debt.—Continental Ins. Co. v. 
Stratton, 216 S.W. 416, 186 Ky. 623. 

88. N.Y.—Greenwich Ins. Co. v. Ore¬ 
gon Impr. Co., 27 N.Y.S. 794, 76 
Hun 194, affirmed 43 N.B. 987. 148 
N.Y. 768. 


Tex.—Illinois Bankers* Life Assur. 
Co. V. Payne, Civ.App., 62 S.W.2d 
315. 

32 C.J. p 1201 note 44 [d]. 

XuBUifioieut bank balaaoe 
A check unaccepted by insurer, 
and for the payment of which in¬ 
sured has not a large enough cash 
balance in the bank, is not a suffi¬ 
cient payment.—Walls v. Home Ins. 
Co., 71 S.W. 650, 114 Ky. 611, 24 Ky. 
L. 1452, 102 Am.S.R. 298. 

90. Tex.—Illinois Bankers* Life As¬ 
sur. Co. V. Payne, Civ.App., 62 
S.W.2d 316. 

91. U.S.—Travelers Ins. Co. v. 

Wolfe, C.C.A.OhIo. 78 P.2d 78. cer¬ 
tiorari denied Wolfe v. Travelers 
Ins. Co.. 56 S.Ct. 158, 296 U.S. 636, 
80 L.Ed. 452. 

Ky.—Cheek v. Commonwealth Life 
Ins. Co., 126 S.W.2d 1084, 277 Ky. 
677. 

92. Cal.—^Narver v. California State 
Life Ins. Co., 294 P. 393, 211 Cal. 
176, 71 A.L.R. 1374. 

Colo.—Hill V. Capitol Life Ins. Co., 
14 P.2d 1006, 91 Colo. 300. 

Ga.—Missouri State Life Ins. Co. v. 

Pilcher, 176 S.E. 686, 179 Ga. 231. 
Ky.—^Yutz V. Commonwealth Life 
Ins Co., 94 S.W.2d 326, 264 Ky. 
142—Fidelity Mutual Life Ins. Co. 
V. Hembree, 41 S.W.2d 649, 240 Ky. 
97—Commonwealth Life Ins. Co. v. 
Leete, 6 S.W.2d 1057, 224 Ky. 684. 
La.—Guaranty Income Life Ins. Co. 
V. Ball, 141 So. 620, 19 La.App. 
759. 

Minn.—Coughlin v. Reliance Life 
Ins. Co., 201 N.W. 920, 161 Minn. 
446. 

Okl.—^Kansas City Life Ins. Co. v. 

Hislip. 6 P.2d 678. 164 Okl. 42. 
Or.—^Morford v. California-Western 
States Life Ins. Co.. 88 P.2d 303, 
161 Or. 113. 

Pa.—^Unlon Central Life Insurance 
Co. V. Melloy, 16 Pa.DiBt. & Co. 
351. 

Wash.—Toole v. National Life Ins. 
Co. of U. S., 14 P.2d 468, 169 Wash. 
627. 

32 C.J. p 1201 note 46. 

“Premium li^ notes” 

Ill.—^Holfman v. New York Life Ins. 
Co., 230 IlLApp. 533. 

Note of third party is payment 
when an insurance company accepts 
it in lieu of cash as premium pay¬ 
ment.—State Life Ins, Co. of Indiana 
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payment,and may authorize its agents to accept 
notes instead of cash,^^ in the absence of a statute 
forbidding the practice but the acceptance of a 
note operates as payment only if at the time it is 
so understood and agreed by the parties,96 and in 
the absence of an agreement that it shall be ac¬ 
cepted as pa 3 niient, it is merely evidence of the 
debt.97 Where an agent has no authority to ac¬ 
cept payment in such form, but the note or check 
which he accepts is subsequently paid, there is a 
sufficient payment of the premium.98 

Payment may also take the form of 'a proper en¬ 
try in a mutual account kept between the company 
or its authorized agent and insured or his author¬ 
ized agent,99 but not in an account kept between 
insured and the agent individually and not as the 


authorized representative of the company,^ unless 
the authority of the agent is sufficiently ample to 
bind the company by such a transaction.^ An ar¬ 
rangement by the agent for the company, who is 
also cashier of a bank, that the premium should be 
charged aga^ist insured’s account at the bank, does 
not invalidate the policy.9 

Charge or credit to agent. The fact that the 
company charges a premium to its agent has been 
held not equivalent to payment as between the com¬ 
pany and insured;* but other authority is to the 
contrary,® and when insurer accepts the agent’s 
credit in place of the policyholder’s liability, the 
premium is paid as between insurer and the policy- 
holder.6 


V. Little, Tex.Clv.App., 284 S.W. 319 
—32 C.J. p 1201 note 45 [h]. 

Fart In oash and part "by note 
Iowa.—Ohde v. Northwestern Life 
Ins. Co., 40 Iowa 357. 

32 C.J. p 1201 note 45 [k]. 

“Bine Botes,** or notes accepted by 
a life Insurance company for the 
amount of premiums on the policy, 
which provide for the continuance of 
the policy In force until the due 
date of the notes, are valid.—Rob- 
nett V. Cotton States Life Ins. Co., 
230 S.W. 267, 148 Ark. 199. 

Interest 

(1) Insurer may fix rate of inter¬ 
est on premium note.—Security Life 
Ins. Co. of America v. Gottman, 156 
N.E. 173, 87 Ind.App. 388. 

(2) That premium note bears In¬ 
terest raises presumption that tak¬ 
ing of note was for benefit of insur¬ 
er.—Coughlin V. Reliance Life Ins. 
Co., 201 N.W. 920, 161 Minn. 446. 

93. La.—Guaranty Income Life Ins. 
Co. V. Ball, 141 So. 520, 19 La. 
App. 759. 

Minn.—Coughlin v. Reliance Life 
Ins. Co.. 201 N.W. 920, 161 Minn. 
446. 

Okl.—^Kansas City Life Ins. Co. v. 

Hisllp, 6 P.2d 678, 154 Okl. 42. 
S.C.—Gunter v. Philadelphia Life 
Ins. Co., 125 S.E. 285, 130 S.C. 1. 

94. Arlz.—MacDonald v. ’ Calkins, 

261 P. 458, 469, 31 Arlz. 161, citing 
CoxpiUB Juris. 

Mo.—Darby v. Northwestern Mut 
Life Ins. Co., 264 S.W. 372. 
Aoceptanoe by general agent 
Ark.—People's Life Ins. Co. v. Britt, 
287 S.W. 768, 172 Ark. 98. 

Bote given to nnanthorlzed agent 
(1) Giving to insurer's solicitor, in 
payment of premium, a note which 
solicitor is not authorized to take 
and which is not compliance with 
unambiguous policy, is not payment 
of premiunx—McKenney v. Phoenix 


Mut. Life Ins. Co. of Hartford, 
Conn., 244 P. 660, 138 Wash. 315. 

(2) Insured's delivery of premium 
notes payable personally to insur¬ 
ance agent merely authorized to de¬ 
liver policy and collect premlumsi 
and subsequent payment thereof, 
were held not payment to insurer.— 
Manhattan Wet Wash Laundry Co. 
V. Guardian Casualty Co., 257 N.Y. 
S. 144, 143 Mlsc. 767, affirmed 262 N. 
Y.S. 885, 238 App.Div. 780. 

95. Arlz.—^MacDonald v. Calkins, 
251 P. 458, 31 Ariz. 161. 

98. N.M.—^Patten v. Santa Fe Nat. 
Life Ins. Co., 138 P.2d 1019, 47 N. 
M. 202. 

Or.—Morford v. Californla-Western 
States Life Ins. Co., 88 P.2d 308, 
161 Or. 113. 

S.C.—Gunter v. Philadelphia Life 
Ins. Co., 125 S.E. 285, 130 S.C. 1. 
82 C.J. p 1201 note 45 [a], P 1204 
note 62 [a] (1). 

Premium as present debt 
"Note given for a premium, paya¬ 
ble in advance, due on date of note 
is given for a present and not an 
antecedent debt, and does not come 
within the rule that it does not dis¬ 
charge the debt unless expressly giv¬ 
en and received as absolute pay¬ 
ment,"—Coughlin V. Reliance Life 
Ins. Co., 201 N.W. 920, 161 Minn. 
446. 

Bote as part of loan trausaotlou 
Execution of note by insured as 
part of transaction for loan by in¬ 
surer on realty owned by Insured 
was held not payment of premium on 
life policy Issued to Insured as part 
of transaction, with regard to effec¬ 
tive date of policy, where payment 
of premium was to be made from 
funds derived from loan.—Jefferson 
Standard Life Ins. Co. v. Munthe, 
C.C.A.Cal., 78 F.2d 63. 

97. Ohio.—^Eoch v. St Charles Ho¬ 
tel Co., 13 Ohio Cir.Ct,N.S., 163. 
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Tex.—Southwestern Life Ins. Co. v. 
Powers, Civ.App., 100 S.W.2d 201, 
reversed on other grounds 122 S. 
W.2d 1056, 132 Tex. 460. 

98. Cal.—Indemnity Ins. Co. of 
North America v. Watson, 16 P.2d 
760, 128 Cal.App. 10. 

Mo.—Indemnity Mut. Marine Assur. 
Co. V. Powell, 271 S.W. 638, 216 
Mo.App. 673—^Leader Realty Co. v. 
Markham. 143 S.W. 1104, 163 Mo. 
App. 314. 

99. Conn.—^Norwalk Tire & Rubber 
Co. V. Manufacturers* Casualty 
Ins. Co., 146 A. 44, 109 Conn. 609. 

32 C.J. p 1203 note 47. 

1. N.Y.—Russell v. Medwln, 166 N. 
Y.S. 862, 171 App.Div. 32. . 

32 C.J. p 1203 note 48. 

2. Neb.—^McAllister v. Maryland 
Casualty Co., 254 N.W. 478, 126 
Neb. 789. 

32 C.J. p 1203 note 49. 

3. N.C.—Lea v. Atlantic Fire Ins. 
Co., 84 S.E. 813, 168 N.C. 478. 

4. N.H.—^Horton v. Eagle Indemnity 
Ins. Co., 171 A, 322, 86 N.H, 472. 

32 C.J. p 1203 note 61. 

Payment of premiums by insurance 
agent see supra § 347. 

6. XJ.S.—Stuyvesant Ins. Co. v. Sus¬ 
sex Fire Ins. Co., C.C.A.N.J., 90 F. 
2d 281, certiorari denied 58 S.Ct. 
144, 302 U.S. 742, 82 L.Ed. 673. 
Pa.—Proudley v. Fidelity & Guaran¬ 
ty Fire Corporation, 29 A.2d 48, 
345 Pa. 385—^Adams v. Brandon, 
170 A. 391, 111 Pa.Super. 471. 
Aooeptiiig agexL-ts* notes 
Insurer has been held bound by 
policies where it charged premiums 
against its agents and subsequently 
took agents* notes for premiums, 
although insurer never actually re¬ 
ceived payment before canceling pol¬ 
icies.—Puller v. Security Union Ins. 
Co., Tex.Civ.App., 37 S.W.2d 236. 

6. N.H.—^Horton v. Eagle Indemnity 
Ina Co., 171 A. 322, 86 N.H. 472. 
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Application of debt of agent. Ail insurance agent 
has no implied authority to accept a credit on his 
individual indebtedness in payment of a premium, 
and in the absence of express authorization or ac¬ 
quiescence by insurer, such an arrangement does 
not constitute payment but if an agent, in com¬ 
pliance with an agreement with the beneficiary, pays 
to insurer the net amount due it as its share of the 
premium, there is a valid payment of the premium. ^ 

A deposit in a hank subject to the order of the 
company may be a sufficient payment.^® 

Payment by dividends or other funds. If pay¬ 
ment in cash is waived by insurer or by its agent 
having authority to make such waiver, or if the 
policy or contract of insurance permits it, payment 
of the premiums or of notes given for premiums 
may be made by the application of dividends, profits, 
or other funds in the hands of insurer belonging to 
insured,!! such as compensation due for ser\dces!2 
or insured’s share of a guaranty fund,!3 of a sur¬ 
plus from preceding payments of premiums,!^ or 
of an accumulated reserve under a prior policy.!® 
On the expiration of insurance under the term 
plan, insured may be entitled to a share of certain 
funds which he can apply on premiums for renewed 
insurance.!® 


The credit to which insured is entitled on his 
premiums by reason of the dividends earned is de¬ 
pendent on the action of the company within its au¬ 
thority in declaring the amount of such dividends,!*^ 
and a like rule has been applied with respect to a 
credit out of a surplus from preceding payments of 
premiums.!® However, it has been held that the 
application of a dividend in payment of a premium 
may not be prevented by making the right to a div¬ 
idend depend on the payment of future premiums,!^ 
although the contrary view has been taken.20 By 
the terms of some policies, insured may not claim 
the right to have the amount of a guaranteed divi¬ 
dend applied in payment before such dividend is^ 
earned ;2! and under some policies insurer is un¬ 
der no obligation to apply dividends on account of 
premiums, where no request is made to apply them 
and they are not sufficient to pay the premiums 
due.22 

Deducting premiums from wages; giving order 
on employer. An insurer may accept from insured 
an order on his employer in lieu of a cash premi- 
um.28 In such case, the duty of insured is usually 
fully performed if he leaves a sufficient amount in 
the hands of his employer to meet the installments 
as they fall due,^^ and insured is under no obliga¬ 
tion to see that it reaches the hands of insurer 


7. Kan.—Smith v. Hartford Fire 
Ins. Co., 242 P. 455, .120 Kan. 53. 

Minn.—^Allen v. Metropolitan Life 
Ins. Co.. 229 N.W. S79, 179 Minn. 
545. 

N.C.—Turlington v. Metropolitan 

Life Ins. Co.. 187 S.B. 422. 198 N. 
C. 481. 

But It has been held that general 
agent of insurance company, In con¬ 
sideration of writing insurance, had 
authority to bind company by agree¬ 
ment that premiums might be paid 
by discharging board bill owed by 
subordinate agent to insured.—^Inter¬ 
state Life & Accident Ins. Co. v. 
Ruble, 133 So. 223, 160 Miss. 206. 
First premium see supra S 272. 

8. Kan.—Smith v. Hartford Fire 
Ins. Co.. 242 P. 455, 120 Kan. 58. 

N.C.—Turlington v. Metropolitan 
Life Ins. Co., 137 S.B. 422, 193 IST. 
C. 481. 

9. Okl.—^New York Life Ins. Co. v. 
Bolin, 71 P.2d 739, 180 Okl. 577. 

la N.T.—^Denison v. Masons* Fra¬ 
ternal Accident Ass'n, 69 N.Y.S. 
291, 59 App.Div. 294. 

32 C.J. p 1203 note 62—1 C.J. p 410 
note 74 [a]. 

IL Tex.—Stuyvesant Ins. Co. v. D. 
C. Herndon & Co., Civ.App.. 73 S. 
W.2d 543. 

32 C.J. p 1203 note 46—37 C.J. P 
419 note 70. 


Dividends and profits generally see 
supra §§ 103. 114. 

Application of dividends or other 
funds to prevent forfeiture see 
Infra §S 473 (5). 628. 

12. Ky.—Citizens Life Ins. Co. v. 
Boyle, 129 S.W. 303, 139 Ky. 1. 

Wls.—^McNaughton v. Des Moines 
Life Ins. Co., 122 N.W. 764, 140 
Wls. 214. 

13. Ill.—^Provident Sav. Life Assur. 
Soc. V. King, 117 Ill.App. 556, af¬ 
firming 75 N.E. 166, 216 Ill.App. 
416. 

14. Tenn.—^Fry v. Provident Sav. 
Life Assur. Soc., Ch.A„ 88 S.W. 
116. 

15. Pa.—Real Estate Title Ins. & 
Trust Co. V. ^tna Life Ins. Co., 
37 A. 639, 181 Pa. 61. 

16. Pa.—^Real Estate Title Ins. & 
.Trust Co. V. ^tna Life Ins. Co., 
.supra. 

17. Pa.—Mutual Life Ins. Co. of N. 
T. V. Girard Life Ins. Annuity & 
Trust Co.. 100 Pa. 172. 

32 CJ. p 1203 note 46 [a]. 

18. Tenn.—Fry v. Provident Sav. 
Life Assur. Soc., Ch.A., 38 S.W. 
116. 

19. Ky.—^^tna Life Ins. Co. v. 
Hartley, 67 S.W. 19. 68 S.W. 1081, 
24 Ky.L. 67. 

37 C.J. p 419 note 78. 
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SO. Minn.—^Petrie v. Mutual Ben. 
Life Ins. Co., 100 N.W. 286, 92 
Minn. 489. 

21. Ga.—^Empire Life Ins. Co. v* 

1 Wier, 68 S.E. 1036. 136 Ga. 180. 

37 C.J. p 419 note 80.' 

22. N.T.—^Wheeler v. Connecticut 
Mut. Life Ins. Co., 82 N.T. 643, 37 
Am.R. 694. reversing 16 Hun 317. 

23. Ala.—Pacific Mut. Life Ins. Co. 
V. Watson. 137 So. 414, 223 Ala. 
671. 

1 C.J. p 410 note 79. 

Effect of statutes as to what con¬ 
stitutes contract 

Order directing employer to pay 
premiums on employee's policies by 
deducting amounts from wages, and 
constituting sole consideration for 
issuance of policy, was binding on 
employee, regardless of statutes pro¬ 
viding that policy and application 
alone shall constitute entire insur¬ 
ance contract and requiring that or¬ 
der be approved by insurance com¬ 
missioner.—Walker v. Pacific Mu¬ 
tual Life Ins. Co., Tex.Civ.App., IT 
.S.W.2d 1088, error dismissed. 

24. Ala.—Pacific Mut. Life Ins. Co.. 
V. Watson, 137 So. 414, 223 Ala. 
571. 

1 C.J. p 410 note 80. 

26. Ala.—^Pacific Mut. Life Ins. Co.. 

V. Watson, supra 
1 C.J. p 410 note 8L 
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it devolves on insurer to present the orders for 
payment as the installments fall due.^B 

Payment of premiums by an employer under a 
group policy covering his employees, and the with¬ 
holding of amounts on account of such premiums 
from an employee’s wages, in accordance with au¬ 
thorization by him, furnish sufficient considera¬ 
tion for insurer’s promise to pay benefits on the 
death or disability of the employee.^? Where an 
employer cancels a policy under which it had de¬ 
ducted premiums from an employee’s wages, and 
substitutes a new one, it has no right to deduct 
premiums unless authorized by an application un¬ 
der the new policy.^* 

§ 350. -Remittance by Mail 

Except where the post office may be considered the 
Insurer’s agent, a payment of a premium does not take 
effect at the time of deposit in the mail. 

In accordance with the rules governing payment 
generally, as considered in the CJ.S. title Payment 
§ 7, also 43 C.J. p 594 notes 26-36, except in cases 
where the post office may be considered the agent 
of the company, as where the company or its au¬ 
thorized agent requests or directs payment by 
mail,^^ a payment of a premium by mail does not 
take effect at the time of depositing the letter in 
the mail,^® but only on the actual receipt of the 
letter by the company and the retention by in¬ 
surer of a premium mailed prior to loss under the 
policy, but received subsequent to such loss, does 
not constitute a waiver of the company’s rights.82 

§ 351 . -Evidence of Payment 

A receipt for a premium Is merely evidence of pay- 
Tnent. A receipt not In the form required by the policy 
and Issued by one not authorized to waive the require¬ 
ments does not bind the Insurer. 

Presumptions as to the payment of premiums, in 


actions on policies, are considered infra § 1316; 
the admissibility and the weight and sufficiency of 
evidence in this respect are considered infra §§ 
1334 and 1354 respectively. The sufficiency of pay¬ 
ment of the first premiums is considered supra § 
272. 

A mere receipt for a premium paid is not a new 
contract extending the insurance ;33 it is merely ev¬ 
idence of the fact of payment,^4 but, as considered 
infra § 1354, not conclusive evidence of such pay¬ 
ment. If insured knows as a matter of fact that he 
is not entitled to the receipt because the premium 
has not been paid, the receipt does not estop the 
company from denying payment.35 

A receipt issued in a form other than that re¬ 
quired by the policy is not binding on insurer if 
it is issued by one not authorized to waive, or de¬ 
viate from, the requirements of the policy.33 

The fact that the application contains a clause 
that the premium shall not be considered as paid 
unless a receipt shall be given therefor, signed by 
the president or secretary, does not preclude a show¬ 
ing that the premium has been paid, although no re¬ 
ceipt may have been given.®*^ A policy provision 
requiring receipts for weekly premiums to be en¬ 
tered in a premium receipt book in order to be bind¬ 
ing has been held valid.28 

§ 352. Compensation for Examination of Ti¬ 
tle 

A title company may recover Its charges for a title 
search regardless of whether or not a title policy Is 
Issued or accepted, If It Is so agreed, provided in case 
the company refuses to Issue the policy It Is based on a 
valid and substantial objection to the title, or, If It is 
willing to Issue a policy subject to exceptions, such ex¬ 
ceptions are reasonable. 

Where an applicant for a title policy promises to 
pay the charges of the title company, whether or not 


28. U.S.—Gotten v. Fidelity & Cas¬ 
ualty Co.. C.C.Misa., 41 F. 606. 

1 C.J. p 410 note 82. 

27. Mass.—Shea v. .®tna Life Ins. 
Co., 198 N.B. 909, 292 Mass. 676, 

;28, Ky.—Mason’s Adm’x v. Pruden¬ 
tial Ins. Co. of America, 164 S.W. 
2d 386, 291 Ky. 347. 

•29. Vt.—Heed v. Vermont Accident 
Ins. Co.; 9 A.2d 111, 110 Vt 601. 

•32 C.J. p 1204 note 67—1 C.J. p 410 
note 76. 

Remittance by mail as avoidingr for¬ 
feiture see infra § 473 (5). 

30. Tex.—Travelers* Protective 
Aas’n V. Both, Civ.App., 108 S.W. 
1039. 

Vt.—Heed v. Vermont Accident Ins. 
Co., 9 A.2d 111, 110 Vt 601. 


31. Vt—^Reed v. Vermont Accident 
Ins. Co., supra. 

32 C.J. p 1204 note 60. 

32. Neb.—National Masonic Acci¬ 
dent Ass’n V. Burr, 64 N.W. 466, 
44 Neb. 266. 

88. Ill.—^Northwestern Mutual Life 
Ins. Co. V. Amerman, 10 N.B. 226, 
119 m. 329, 69 Ain.R. 799—Adam 
V. Columbian Nat. Life Ins. Co., 
191 IlLApp. 378. 

34. U.S.—^Knickerbocker Life Ins. 
Co. V. Pendleton, Tenn., 6 S.Ct 814. 
112 U.S. 696, 28 L.Bd. 866. 

32 C.J. p 1204 note 67. 

AXL ‘interim receipt” has been de-. 
fined as a receipt for money paid by 
way of premium for a contract of 
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insurance for which application Is 
made.—^Black L.D. 

35. N.H.—^Brown v. Massachusetts 
Mutual Life Ins. Co., 69 N.H. 298, 
47 Am.B. 205. 

36. Ohio.—^New York Life Ins. Co. 
V. City Trust Co.. 22 Ohio Clr.Ct., 
N.S., 161. 

Cnstom prevallixLff at affenoy, as 
to issuing: such receipts, is not bind¬ 
ing: on the company unless it had no¬ 
tice of the custom.—^New York Life 
Ins. Co. V. City Trust Co., supra. 

37. Ky.—Curd v. Connecticut Mu¬ 
tual Life Ins. Co., 7 Ky.Op. 732. 

38. Ala.—Independent Life Ins. Co 
V. Woods, 129 So. 487, 23 Ala.App. 
690. 
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the title is accepted, he is liable for such charges 
although no policy of insurance is issued.39 The 
title company, however, has no right to recover 
such charges in case its refusal to issue the policy 
is capriciovs and without substantial reason.^O If 
the company is prepared to issue the policy subject 
to specified exceptions it may recover its charges 
if the exceptions are reasonable,^! but not if the 
exceptions are unreasonable.** 2 

Liability of agent. An agent ordering title 
searches and insurance who fails to disclose the 
fact cf his agency and acts ostensibly as a princi¬ 
pal is personally liable for the charges of the com¬ 
pany for such a search or examination.^® Xhe 
agent will also be personally liable for the exam¬ 
ination charges, even though he discloses the fact 
that he is acting as agent, if in his application for 
title insurance he expressly binds himself for such 
charges.4^ 

Amount, Where no specific amount is named, the 
title company can recover only for reasonable 
charges.46 A promise to pay the charges of in¬ 
surer for the examination of title, whether the ti¬ 
tle, after examination, is accepted or declined, is 
not a promise, unless this intent is clearly expressed, 
to pay the same amount where the title is declined 
as for a policy.^® Damages for .failure to take up 
a title insurance policy are not recoverable in an 


action for work, labor, and services rendered in 
connection with a title search and examination.*^ 

Compensation of abstractor for preparing abstract 
of title is considered in Abstracts of Title § 9. 

§ 353. Liability for Premiums 

a. In general 

b. Policy not conforming to application 
a. In General 

In general liability for premiums on Insurance poll- 
cies rests on contract, express or implied, it being es¬ 
sential that a valid policy, under which the insurer has 
incurred a liability to the insured, be In existence and 
effect during the period for which premiums are sought. 

Broadly speaking, insured is liable for premiums 
that have been earned but not for premiums that 
have not been earned.*® For liability for premiums 
on an insurance policy to arise it must be estab¬ 
lished that insurer issued and delivered a valid con¬ 
tract of insurance,*® liability to pay premiums ordi¬ 
narily resulting only from contract, express or im¬ 
plied.®® To render insured liable, however, no ex¬ 
press agreement to pay a premium is necessary.®! 
The law implies such an agreement®® from insured’s 
acceptance and retention of the policy.®® To im¬ 
pose a liability for premiums it is essential that the 
company shall have incurred a liability to insured 
by a contract which is not affected by any infirmity 
which the company may interpose* as a defense to 


39. N.Y.—Title Guarantee & Trust 
Co. V. Rudershausen, 164 N.T.S. 
16. 

40. N.Y.—Title Guarantee & Trust 
Co. V. Rudershausen, supra. 

C2 C.J. p 1057 note 71. 

41. N.Y.—Title Guarantee & Trust 
Co. V. Maloney, 165 N.Y.S. 280. 

42. N.Y.—Title Guarantee & Trust 
Co. V. Maloney, supra. 

43. N.Y.—Lawyers Title Corpora¬ 
tion of New York v. Fay, 25 N.Y. 
S.2d 604. 

Failure to disclose agency as im¬ 
posing liability on agent generally 
see Agency § 216 a. 

44. N.Y.—Title Guarantee & Trust 
Co. y. Rudershausen, 164 N.Y.S. 
16, followed in Title Guarantee & 
Trust Co. V. Maloney, 166 N.Y.S. 
280. 

Liability of agent pledging individ¬ 
ual credit generally see Agency § 
216 c. 

45. N.Y.—Title Guarantee & Trust 
Co. V. Maloney, 166 N.Y.S. 280. 

62 C.J. p 1057 note 75. 

46. N.Y.—^Lawyers* Title Ins. & 
Trust Co. V. Kelly. 132 N.Y.S. 721. 

47. Separate oanse of aetloxL must 

be stated in complaint.—Lawyers Ti¬ 


tle Corporation of New York v. Fay, 
25 N.Y.S.2d 604. 

48. Mich.—American Ins. Co. v. 
Stoy, 1 N.W. 877, 41 Mich. 385. 

Ohio.—Matthews v. American Ins. 

Co., 40 Ohio St. 135. 

Liability for assessments for loss¬ 
es accruing while policy in force 
see infra § 379. 

“An insurance company may not 
charge a premium covering any pe¬ 
riod of time in which there is no in¬ 
surance.”—Schuerman v. General 
American Life Ins. Co., 106 S.W.2d 
920, 922, 232 Mo.App. 352. 

49. Iowa.—Globe Indemnity Co. v. 
Anderson-Deering Co., 205 N.W. 
845, 200 Iowa 1035. 

60. Pa.—Wharen v. Markle Banking 
& Trust Co., 20 A2d 885, 145 Pa. 
Super. 99. 

61- Mo.—Continental Casualty Co. 
V. Monarch Transfer & Storage 
Co.. App., 23 S.W.2d 209. 

Xbsnranoe proonred by agent 
U.S.—Tarleton v. De Veuve, C.C.A 
Cal., 113 F.2d 290, 132 AL.R. 343, 
certiorari denied De Veuve v. Tar¬ 
leton, 61 S.Ct 710, 312 U.S. 691. 
85 L.Bd. 1127. 
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Ind.—Sterling Fire Ins. Co. v. Com- 
Ision Reguladora Del Mercado De 
Heneguen, 143 N.E. 2, 195 Ind. 29. 

62. U.S.—Tarleton v. De Veuve, C. 
C.A.Cal., 113 F.2d 290, 132 A.L.R. 
348, certiorari denied De Veuve v. 
Tarleton, 61 S.Ct 710, 312 U.S. 
691, 85 L.Bd. 1127. 

N.J.—Robertson v. Burstein, 141 A. 
92, 104 N.J.Law 218, reversed on 
other grounds 146 A. 356, 105 N.J. 
Law 375, 65 AL.R. 824. 

63. Mo.—Continental Casualty Co. 
V. Monarch Transfer & Storage 
Co., App., 23 S.W.2d 209. 

N.Y.—^Zurich General Accident & Li¬ 
ability Ins. Co., Ltd., of Zurich, 
Switzerland v. Board of Sup'rs of 
Sullivan County, 267 N.Y.S. 142, 
235 App.Div. 473. 

33 C.J. p 71 note 89—26 C.J. p 112 
note 71 . 

Subsegnent rejection 
Insured who retained renewal pol¬ 
icy and bill for premium for two 
months before rejecting the policy 
was held liable for the premium 
which accrued prior to the rejection. 
—^National Union Fire Ins. Co. v. 
Ehrlich, 203 N.Y.S. 434, 122 M-lsc. 
682. 
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an action on the policy,^4 this liability constituting 
the consideration of insured’s promise to pay pre- 
miums.55 Even a unilateral contract may impose a 
liability for premiums.^® 

b. Policy Not Gonformitig to Application 

No liability for premiums arises on a policy tendered 
to an applicant which differs substantially from the 
policy applied for unless the tendered policy Is accepted. 

The tender of a policy substantially different from 
the policy applied for does not, unless accepted by 
the applicant, entitle the insurance company to re¬ 
cover premiums on it,®'^ and the applicant has 
a right to object and refuse to accept a policy 
which does not conform to the application,®® with¬ 
in a reasonable time after receipt of the policy.®® 
If the policy is not of the kind contracted for, and 
the applicant offers to return it, and its tender is 
rejected, his retention of the policy thereafter with¬ 
out appropriating it or making any use of it will 
not render him liable for premiums.®® On the oth¬ 
er hand, if the applicant does not offer to return the 
policy, or does not request its correction, he is lia¬ 
ble for the premiums,®! and cannot avoid liability 


by asserting that the policy is void,®^ that it is not 
of the kind contracted for,®® that there is an error 
in the spelling of his name in it®4 in describing the 
risk,®® or in some other respect,®® or that he has, 
without fraud, made such misstatements of material 
facts as would, if pleaded by the company, defeat 
a recovery on the policy.®*^ 

§ 354. -Where Risk Has Not Attached 

As a general rule an Insured cannot be held liable 
for premiums if no valid contract of Insurance attaching 
to the risk sought to be covered has been effectuated. 

Where no valid contract of insurance has been 
effectuated, attaching to the risk sought to be cov¬ 
ered, insured cannot be held liable for premiums.®® 
Thus, where the application for a policy was not 
approved no premium can be recovered,®® and, with 
respect to a policy requiring acceptance to be effec¬ 
tive, as discussed supra § 264, insured cannot be 
held liable for accruing premiums if the policy is 
not accepted.'^® 

Void policy. Where the policy or insurance con¬ 
tract is void, the person intended to be insured is 
not liable for premiums.^! 


54. Ohio.—State ex rel. Herbert v. 
Saunders. 62 N.B.2d 675. 677, 72 
Ohio App. 413. Quoting Corpns Ju¬ 
ris. 

32 C.J. p 1208 note 18. 

Defenses to action on policy see in¬ 
fra § 358. 

55. Ohio.—Union Cent. Life Ins. Co. 
V. Hilliard, 69 N.B. 230, 63 Ohio 
St. 478, 81 Am.S.H. 644, 53 L.R.A. 
462—State ex rel. Herbert v. Saun¬ 
ders, 62 N.E.2d 676, 677, 72 Ohio 
App. 413, Quoting Corpus Juris. 

Contract provision for relief from 
payment of premiums in case of 
incapacity see infra § 621. 

66. Ill.—Covenant Mut. Life Ins. 
Co. V. Kentner, 68 N.B. 966, 188 
Ill. 431. 

67. Conn.—Ocean Ins. Co. v. Car¬ 
rington, 3 Conn. 357. 

Neb.—Farmers’ Mut. Hail Ins. Ass’n 
of Iowa V. Hainer, 223 N.W. 666, 
118 Neb. 116. 

Tex.—^Employers’ Casualty Co. v. 
Harris, Civ.App., 284 S.W. 634. 

58. Neb.—Farmers* Mut. Hail Ins. 
Ass’n of Iowa v. Hainer, 223 N.W. 
666, 118 Neb. 116. 

Tex.—Employers’ Casualty Co. v. 
Harris, Civ.App., 284 S.W. 634. 

Company’s refusal to correct policy 
differing from application as in¬ 
voluntary cancellation by insured 
see infra S 455. 

Tender of policy differing from ap¬ 
plication as a counter-offer see 
supra § 232. 

59. Neb.—^Farmers’ Mut. Hail Ina 
44 O.J.S.-84 


Ass’n of Iowa v. Hainer, 223 N.W. 
655, 118 Neb. 116. 

60. Ga.—Jones v. Gilbert, 20 S.B. 48. 
93 Ga. 604. 

32 C.J. p 1209 note 26. 

61. Va.—Fennell v. Zimmerman. 31 
S.E. 22, 96 Va. 197. 

32 C.J. p 1209 note 27. 

Beteutlon of policy 

Insured who received and retained 
public liability policy paying pre¬ 
miums thereunder, and enjoying 
protection was held liable for bal¬ 
ance of premiums, even though orig¬ 
inal contract called only for com¬ 
pensation insurance.—Sutherland 

Bros. V. Travelers’ Ins. Co., 64 S.W. 
2d 340, 246 Ky. 756. 

Estoppel and waiver with respect to 
liability for premiums see infra § 
367. 

68 . Ill.—Thompson Lumber Co. v. 
Mutual Fire Ins. Co., 66 Ill.App. 
254. 

63. Ala.—^Hutchinson v. Palmer, 40 
So. 339, 147 Ala. 617. 

32 C.J. p 1209 note 29. 

64. Ga,—Jones v. Methvin, 26 S.E. 
318, 97 Ga. 449. 

65. Ill.—Phenix Ins. Co. v. Still, 43 
I11.APP. 233. 

00 ;, Va.—^Fennell v. Zimmerman, 31 
S.E. 22, 96 Va. 197. 

32 C.J. p 1209 note 32. 

67. Deik.—St. Paul Fire & Marine 
Ins. Co. V. Neidecken, 43 N.W. 696, 
6 Dak. 494. 


68 . Mo.—Thomas v. Land, 80 S.W. 
2d 1036. 225 Mo.App. 216. 

Tex.—Southland Life Ins. Co. v. 
Johnston, Civ.App., 97 S.W.2d 518 
—Zurich General Accident & Lia¬ 
bility Ins. Co. V. Fort Worth Laun¬ 
dry Co., Civ.App.. 68 S.W.2d 1068. 
rehearing denied 68 S.W.2d 236. 

26 C.J. p 112 note 72—32 C.J. p 1209 
note 23—38 C.J. p 1046 note 22- 
23. 

Implied oonditloxL 

W.Va.—^Huntington Ins. Agency v. 
Wyoming. County Court, 127 S.B. 
64, 98 W.Va. 352, 41 AL.R. 642. 

In ahsenoe of fraud 
Tenn.—Smithart v. John Hancock 
Mut. Life Ins. Co., 71 S.W.2d 1069, 
167 Tenn. 613. 

Validity of insurance contract or 
policy see supra §§ 239-248. 

69. Okl.—^Van Arsdale v. Young, 95 
P. 778, 21 Okl. 161. 

70- Tenn.—Rawls & Co. v. Benson, 
3 Tenn. App. 381. 

W.Va.—^Huntington Ins. Agency v. 
Wyoming County Court, 127 S.B. 
64, 98 W.Va. 352, 41 A.L.R 642. 

71. U.S.—Gray v. Sims, C.C.Pa., 16 
P.Cas.No.6,729, 3 Wash.C.C. 276. 

32 C.J. p 1209 note 24—33 C.J. p 66 
notes 63, 64—38 C.J. p 1046 note 
21 . 

Illegality of insurance policies see 
supra §8 241-243. 

Contract of foreign Insurer not 
authorized to do business in state.— 
Waller-McCumber, Inc. v. Field?. 
Tex.Civ.App., 137 S.W.2d 126, error 
dismissed, Judgment correct. 
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§ 355. -Where Risk Has Attached 

a. In general 

b. Termination of policy 

c. Cessation of risk 

a. In General 

Once a valid policy becomes effective and attaches to 
the risk insured against, liability for premiums arises. 

Where a valid contract of insurance has been ef¬ 
fectuated, and the contract or policy has attached 
to the risk insured against, insured becomes liable 
for premiums earned during the life of the policy 
or contract of insurance.'^^ 

In marine ins^irance insurer may recover a pre¬ 
mium promised under a policy insuring a vessel 
“lost or not lost,” even though at the time the in¬ 
surance contract was entered into the vessel had 
safely completed the journey against the perils of 
which it was insured.'*^ 

Separability of contract or risk. Where a con¬ 
tract of insurance is divisible, or the risk purport¬ 
ed to be covered by a policy is separable, as dis¬ 


cussed supra § 336, insured may be liable for pre¬ 
miums earned as to that part of the risk covered 
by the policy and not liable as to premiums not 
earned as to the part of the risk not covered.*^^ 

Transfer of insurance business. If insured does 
not consent to, or is not otherwise bound by, a sale 
of the company’s business to another company, he 
is not liable for premiums accruing after the com¬ 
pany has placed it beyond its power to perform the 
contract.’^® 

b. Termination of Policy 

Liability for future premiums generally ceases on 
lawful termination of the policy. 

In general it may be said that, in the absence of 
an express agreement to the contrary, whenever the 
insurance ceases the liability for the premium also 
ceases.^® More specifically, where a valid policy 
or contract of insurance, which has attached to the 
risk insured against, is lawfully terminated by either 
party or automatically under the terms of the pol¬ 
icy, the liability of insured for premiums not earn¬ 
ed prior to the time of such termination ceases, *^7 


Effect of noncompliance by foreigrn 
Insurer with conditions on its 
right to do business in state see 
supra § 83. 

Validity of contract of foreign in¬ 
surer violating statutory regula¬ 
tions see supra § 242. 

72. U.S.—Tarleton v. De Veuve. CC. 

A.Cal., 113 P.2d 290. 296. 132 A.L.. 
R. 343, quoting Corpus Juris, and 
certiorari denied De Veuve v. Tar¬ 
leton, 61 S.Ct. 710, 312 U.S. 691. 
85 L.Ed. 1127—Thomas v. Charles 
Baker & Co., D.C.Pa., 60 P.2d 1057 
—Connecticut Fire Ins..Co. v. Dav¬ 
ison Chemical Corporation, D.C. 
Md., 54 F.Supp. 2. 

N.T.—^Zurich General Accident & Li¬ 
ability Ins. Co., Limited, of Zur¬ 
ich, Switzerland, v. Board of Sup’rs 
of Sullivan County, 257 N.Y.S. 142, 
235 App.Div. 473—^New Amsterdam 
Casualty Co. v. Olcott, 160 N.Y.S. 
772, 166 App.Div. 603. 

Pa.—^^tna Life Ins. Co. v. Nallbot- 
sky, 95 Pa.Super. 456. 

Tex.—Stewart v. Hemphill, Civ.App., 
245 S.W. 123. 

26 C.J. p 112 note 70—32 C.J. p 1209 
note 36—38 C.J. p 1046 note 19. 
“The liability of the Insured for 
the payment of the premium be¬ 
comes determined as of the date 
when the risk attaches.”—Tarleton v. 
De Veuve, C.C.ACaL, 118 F.2d 290. 
296, 132 A.L.R. 843, certiorari denied 
De Veuve v. Tarleton. 61 S.Ct. 110, 
312 U.S. 691, 85 L.Bd. 1127. 

Dtuing period of surety’s liability 
Ky.—^Fidelity & Deposit Co. of Mary¬ 
land V. Brown, 20 S.W.2d 284, 230 
Ky. 534. 


La.—Succession of Barrow, 146 So. 
262, 176 La. 42. 

Tex.—Sanger Bros, v. Fidelity & De¬ 
posit Co. of Maryland, Civ.App., 
293 S.IV. 1114. 

Validity of contract 

Contractor, after completion of 
work for city, could not claim that 
contract was ultra vires to defeat 
right of surety to premium under 
the policy.—^Unlon Indemnity Co. v. 
Perry, 151 S.E. 629, 198 N.C. 286. 

73, N.Y.—^Pendergast v. Globe & 
Rutgers Fire Ins. Co. of City of 
New York, 159 N.E. 183, 246 N.Y. 
396, reversing 221 N.Y.S. 874, 219 
App.Div. 864, and reargument de¬ 
nied 161 N.B. 176, 247 N.Y. 545. 

Validity of policy insuring vessel 
“lost or not lost'* when issued aft¬ 
er loss see supra § 235. 

74. Tex.—^Waller-McCumber, Inc., v. 
Fields, Clv.App., 137 S.W.2d 126. 
error dismissed, judgment correct. 

32 C.J. p 1212 note 60. 

Workmen’s oompensation Insuranoe 
(1) Where workmen's compensa¬ 
tion Insurer expressly limited Its lia¬ 
bility to Injuries to insured's em¬ 
ployees, it was not liable for inju¬ 
ries to contractor's employees, for 
which employer would be liable, un¬ 
der the act and hence could recover 
premiums only for risks covered by 
policy.—^U. S. Fidelity & Guaranty 
Co. v. Turkey Creek Stone, Clay & 
Gypsum Co., 227 P. 569, 76 Colo. 611. 

<2) Statute making principal liable 
to contractor's employees. If injury 
occurs on premises, where principal 
executes work, does not Impose lia- 
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biiity, or entitle insurer to premi¬ 
ums based on wages of contractor's 
employees, merely because contrac¬ 
tor delivers work, completed else¬ 
where, on principal's premises.—^Em¬ 
ployers' Liability Assur. Corporation 
V. Hereford. 272 S.W. 380, 209 Ky. 
ISS. 

(3) Insurer being bound by knowl¬ 
edge of its auditors that insured re¬ 
fused to have workmen's compensa¬ 
tion policy cover its laundry, deliv¬ 
ery, and truck drivers, and having 
accepted premiums with such im¬ 
puted Imowledge. could not recover 
additional premiums covering such 
drivers.—^Zurich General Accident & 
Liability Ins. Co. v. Fort Worth 
Laundry Co., Tex.Civ.App., 58 S.W. 
2d 1058, rehearing denied 63 S.W.2d 
236. 

75. N.Y.—^People v. Empire Mut. 
Life Ins. Co., 92 N.Y. 106. 

32 C.J. p 1212 notes 62, 68. 

76. Ohio.—Matthews v. American 
Ins. Co.. 40 Ohio St. 135. 

Liability for premiums on Insolvency 
or dissolution of company see su¬ 
pra § 129. 

77. U.S.—Massachusetts Bonding & 
Insurance Co. v. Harrisburg Trust 
Co., D.C.Pa., 24 F.Supp. 269. 

La.—^.ffltna Casualty & Surety Co. v. 
Bomer Hardwood Co., 125 So. 303, 
12 La.App. 145. 

32 C.J. p 1210 note 39. 

Allenatioxi or sale of subject matter 
(1) Under a clause providing that 
live-stock policy should be void on 
sale or alienation of stock covered, 
insured is not liable for premiums 
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although liability for earned premiums may not be 
affected.78 Under an option to terminate or forfeit 
a policy, the company cannot both elect to avoid the 
policy and also collect premiums under it.'^^ 

Expiration of term. Except as the policy may 
otherwise provide,®® after the expiration of the 
term covered by the policy or contract of insurance 
insured ceases to be liable for any premiums not 
theretofore earned,in the absence of any request 
by insured that the policy be continued.Howev¬ 
er, if under the terms of the contract of insurance 
the policy is to be considered continued or renewed, 
the company is entitled to premiums, if neither 
party gave notice of termination.®® It is otherwise 
if mutual assent to continuation of the policy is 
required by its terms, and no such assent is had.®^ 
Where notice to terminate an agent’s oral contract 
to renew a policy is given to insurer after a new 


policy has issued, insurer is entitled to the premi¬ 
um.®® 

As discussed supra § 340 b, the premium on a 
life insurance policy, payable in advance, is not a 
debt in the sense that payment thereof can be en¬ 
forced. Insured under such a policy calling for 
premiums payable periodically in advance ordinarily 
is not obliged on the recurring due dates to con¬ 
tinue the insurance and pay the premiums.®® This 
has also been held true of the premium on a health 
and accident policy.®'^ 

Forfeiture, lapse^ cancellation, or surrender of 
policy. Lapse or forfeiture of a policy, its cancel¬ 
lation by either party, or its surrender by insured, 
under the provisions of the contract of insurance, 
generally releases insured from liability for premi¬ 
ums not theretofore earned,®® but not for premiums 
earned while the policy was in force.®® However, 


after sale of such stock.—^Farmers* 
& Breeders' Mutual Reserve Fund 
Live Stock Ins. Co. v. Elliott, 69 
Pa.Super. 509—Farmers’ & Breeders’ 
Mut. Reserve Fund Live Stock Ins. 
Co. V. Beck, 66 Pa.Super. 528. 

(2) Mere fact that the policy has 
not been surrendered to the com¬ 
pany for cancellation will not ren¬ 
der the Insured liable for premiums 
accruing after the alienation of the 
stock.—Farmers* & Breeders’ Mut 
Reserve Fund Live Stock Ins. Co. 
V, Beck, supra. 

78. N.7.—^New Amsterdam Casualty 
Co. V. Olcott, 160 N.T.S. 772, 165 
App.Div. 603. 

32 C.J. p 1210 note 40. 

Xioss after termlaatloii 
Insurer’s refusal to pay loss in¬ 
curred after termination of policy 
does nat preclude it from recovering 
unpaid balance of annual premium. 
—Thomas v. Charles Baker & Co., 
C.Pa., 60 F.2d 1067. 

79. Minn.—Schreiber v. German- 
Araerlcan Hall Ins. Co., 45 N.W. 
708, 43 Minn. 867. 

Termination of policy as affecting 
liability on note given for premi¬ 
ums see infra § 359. 

80. U.S.—Connecticut Fire Ins. Co. 
V. Davison Chemical Corporation, 
D.C.Md., 64 F.Supp. 2. 

81. Ohio.—^Bryant v. American 
Bonding Co.. 82 N.E. 960, 77 Ohio 
St 90. 

R,I.—^American Surety Co. of New 
York V. Bristow, 131 A. 312. 

Tex.—Southland Life Ins. Co. v. 
Johnston, Clv.App., 97 S.W.2d 518f 
619; quoting Oorpus JozIb. 

32 C.J. p 1210 note 44. 

82. Colo.—^American Surety Co. v. 
Empson, 89 P. 967, 89 Colo. 445. 

N.T.-i-Affitna Indemn. Co. v. Ryan, 103 
N.T.S. 766, 53 Mlsc. 614. 


83. Eng.—Solvency Mut. Guarantee 
Co. V. York, 3 H. & N. 688, 167 Re¬ 
print 603. 

84. Ohio.—Bryant v. American 
Bonding Co., 82 N.B. 960, 77 Ohio 
St 90. 

85. N.Y.—Struzewskl v. Farmers’ 
Fire Ins. Co., 166 N.T.S. 362, 179 
App.Div. 318, reversed on other 
grounds 123 N.E. 661, 226 N.Y. 338. 

86. N.J.—Paul V, Columbian Nat. 
Life Ins. Co., 16 A.2d 636, 126 N.J. 
Law 360. 

N.Y.—^Manufacturers’ Trust Co. v. 
Equitable Life Assur. Soc. of U. S., 
279 N.T.S. 467, 244 App.Div. 357. 

Tex.—Timmerman v. Bankers’ Re¬ 
serve Life Co., 63 S.W.2d 687, 122 
Tex. 603. 

37 C.J. p 420 note 98. 

87. N.Y.—^Dulberg v. Equitable Life 
Assur. Soc. of U. S., 12 N.E.2d 664, 
277 N.Y. 17, reversing 297 N.Y.S. 
166, 252 App.DiV. 209. 

88 . Ky.—Integrity Mut. Casualty 
Co.’8 Receiver v. T, W. Minton & 
Co., 36 S.W.2d 647, 238 Ky. 13. 

Mass.—^Union Mut Casualty Ins. 
Corporation v. Insurance Budget 
Plan, 196 N.E. 903, 291 Mass. 62, 
98 A.L.R. 1422. 

Miss.—Graves, Lindsay & McLaurin 
V. McParland-Scanlon Lumber Co., 
154 So. 884, 170 Miss. 276. 

Mo.—Continental Ins. Co. v. Burks, 
App., 207 S.W. 847. 

N.Y.—Fidelity & Deposit Co. of 
Maryland v. J. G. McCrory Co., 164 
N.T.S. 661, 177 App.Dlv. 498. 

26 C.J. p 112 note 76—32 C.J. p 1210 
note 46—88 C.J. p 102 note 62. 

Assessments accruing after forfei¬ 
ture see infra § 883 c. 
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Effective termination of policy is es¬ 
sential 

Pa.—iEtna Life Ins. Co. v, Nalibot- 
sky, 95 Pa.Super. 456. 

Bejection of sexvioes nnder policy 
Under a policy of insurance pro¬ 
viding for the furnishing of inci¬ 
dental services to insured, and also 
providing for cancellation of the 
policy by insured only on specified 
dates, where a subscriber on a date 
between the dates specified notified 
insurer that his services were no 
longer needed and refused proffered 
services, no services being performed 
thereafter, the contract was execu¬ 
tory thereafter, and insurer's recov¬ 
ery was limited to damages for its 
.breach, and he could not recover pre¬ 
miums due thereafter as a continu¬ 
ing contract.—U. S. Shipping Board 
Emergency Fleet Corporation v. 
Sherman & Ellis, 93 So. 834, 208 
Alcu 83. 

89. Mass.—Union Mut. Casualty Ins. 
Corporation v. Insurance Budget 
Plan, 195 N.E. 903, 291 Mass. 62, 
98 A.L.R. 1422. 

Mo.—General Service Corporation v. 
Allhoff Bros., App., 139 S.W.2d 
1062. 

Neb.—^Blelcher v. Heeter, 4 N.W.2d 
897, 141 Neb. 787. 

N.Y.—Great American Indemnity Co. 
V. Greenberg Bros. Iron & Steel 
Corporation, 10 N.T.S.2d 666, 170 
Mlsc. 489—Commercial Casualty 
Co. V. Rice, 167 N.Y.S. 1, 93 Mlsc. 
667. 

32 C.J. p 1211 note 47—26 C.J. p 113 
note 77. 

Right to recover past due install¬ 
ments'of note see infra S 859. 
CaaioeUatlon. for Bonpayment 
La.—^Hibernia Ins. Co. v. Blanks, 85 
La. Ann. 1175. 

IflCeasnxe of liability 
Where insured requested cancel- 
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where the company waives forfeiture or its right 
to cancel and elects to continue the policy in force, 
insured may still remain liable for the premiums,^® 
although the company cannot elect to cancel the 
policy and recover premiums claimed to have been 
earned thereafter.si 

The amount of premium for which insured is lia¬ 
ble in case of cancellation by insurer is considered 
infra § 453, and the right of insured to repayment 
of premiums on cancellation of the policy is consid¬ 
ered infra § 460. 

c. Cessation of Bisk 

Cessation of the risk Insured against amounting to 
a failure of consideration terminates liability for future 
premiums on the policy. 

Where a policy or contract of insurance has at¬ 
tached to the risk insured against, a cessation of the 


risk to the extent of working a failure of considera¬ 
tion relieves insured of liability for premiums not 
earned before the risk ceased to exist,92 but a ces¬ 
sation of risk not amounting to a failure of con¬ 
sideration will not have this effect.® 3 

§ 356. Persons Liable for Premiums 

a. In general 

b. Principal or agent 

c. Assignee of policy 

d. Mortgagor or mortgagee 

a. In General 

While the insured usually la liable for the premium 
on an insurance policy, he cannot be made liable on a 
policy issued without his consent. Apart from agreement 
or estoppel, persons other than those to whom or for 
whom a policy Is written ordinarily are not liable for 
premiums thereon. 


lation of workmen's compensation 
and employer's liability policies and 
Insured was not entitled to rescission 
of contracts under which it enjoyed 
benefits, amount of insured's premi¬ 
um liability was measured by the 
valid provisions of the contracts 
which authorized cancellation.—Port 
Iron & Supply Co. v. Moore, Tex.Civ. 
App., 153 S.W.2d 319, error refused, 
xrp to time of XLOtloe as to teziui- 
aation 

Ill.—Palmer v. Lloyd. 38 N.E.2d 57, 
312 I11.APP. 182. 

Short-rate basis 

On cancellation of policy, insurer 
was held entitled to premiums earn¬ 
ed prior thereto, calculated on short- 
rate basis. 

U.S.—Sunshine Bus Lines v. Ameri¬ 
can Fidelity & Casualty Co., C.C.A. 
Tex.. 76 P.2d 426, followed in Dixie 
Motor Coach Corporation v. Amer¬ 
ican Fidelity & Casualty Co., 75 F. 
2d 428. 

Okl.—Brown v. Hartford Fire Ins. 

Co., 234 P. 362, 108 OkL 90. 

Tex.—State Fair of Texas v. Seay, 
Civ.App., 98 S.'W’.2d 232, error dis¬ 
missed. 

Where premium Is not apportlon- 
able, entire premium is earned if 
risk has once attached, hotwlthstand- 
ingr termination of policy diminish¬ 
ing its duration.—^Thomas v. Charles 
Baker & Co., D.C.Pa.. 60 F.2d 1057. 
90. Kan.—^Fidelity & Deposit Co. of 
Maryland v. Hawkins Marble & 
Tile Co.. 84 P.2d 875, 878, 148 
Kan. 744, quoting Corpus Juris. 

32 C.J. p 1211 note 48—26 C.J. p 
112 note 76. 

Effect of waiver of forfeiture provi¬ 
sion generally see infra § 678. 
Right of insurer to waive forfeiture 
see infra 5 672. 

Bond for benefit of third person 
Applicant for hn indemnity bond. 


which was to run in favor of third 
person and which provided for its 
continuance and the payment in ad¬ 
vance of annual premiums therefor, 
was liable for subsequent annual 
premiums, where the bond had not 
been canceled because third person 
objected to its cancellation until cer¬ 
tain things were done that were men¬ 
tioned as necessary to be done both 
in the bond and in the accompanying 
instruments, executed in connection 
with the Issuance of the bonds, not¬ 
withstanding Insurance company and 
third person each had the right to 
cancel the bond at any time when 
the annual premium was not paid In 
advance.—^Fidelity & Deposit Co. of 
Maryland v. Hawkins Marble & Tile 
Co., 84 P.2d 875, 148 Kan. 744. 

91. Kan.—^Fidelity & Deposit Co. of 
Maryland v. Hawkins Marble & 
Tile Co., 84 P.2d 875, 878, 148 Kan. 
744, quoting Corpus Jnxls. 

32 C.J. p 1211 note 49. 

92i Arlz.—^Equitable Life Assur. Soc. 
of U. S. V. Boyd, 76 P.2d 752, 61 
Ariz. 308. 

Tex.—Southland Life Ins. Co. v. 
Johnston, Clv.App., 97 S.W.2d 618, 
519, quoting Corpus Juris. 

32 C.J. p 1211 note 66. 

Existence of subject matter sus re¬ 
quirement of valid policy see su¬ 
pra § 235. 

Failure of consideration for note see 
infra § 361. 

Death of insured 

Where insured had been unexplaln- 
edly absent for over seven years, 
and jury found that death occurred 
on date of disappearance, no premi¬ 
ums were required to be paid on in¬ 
sured’s life policies subsequent to 
date of disappearance.—McLaughlin 
V. Northern Life Ins, Co., 82 P.2d 
725, 28 Cal.App.2d 425. 
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Death of subject matter 
Under a live stock insurance poli¬ 
cy covering horses for five years, 
providing the premiums should be 
paid quarterly, and that the policies 
should be void if the horses should 
be alienated or sold, the company 
could not recover premiums on ac¬ 
count of insurance for dead animals 
for the remainder of the five years 
after their death.—^Farmers' & 
Breeders’ Mutual Reserve Fund Live 
Stock Ins. Co. V. Elliott, 69 Pa.Super. 
609. 

On death of principal an executor's 
bond furnished by a surety company 
can earn no further premiums.— 
American Surety Co. of New Tork v. 
Cabell, 159 P. 362, 68 Okl. 146. 
Discharge of snrety 
Provision in bond that principal 
will continue liable for premiums on 
bond until the surety is furnished 
with satisfactory legal evidence of 
surety's discharge from liability is 
not applicable, where the surety on 
its own Initiative acts to terminate 
further liability regardless of the 
wish or consent of the principal, 
such conduct on the part of the sure¬ 
ty being a waiver of its right to re¬ 
quire evidence of discharge.—^Massa¬ 
chusetts Bonding & Insurance Co. v. 
Harrisburg Trust Co., D.C.Pa., 24 F. 
Supp. 269. 

Dumrance of pezfoxmanoa of oontract 
A discharge of insurer of the per¬ 
formance of a contract through a 
change in the contract relieves in¬ 
sured from liability for subsequent 
premiums, although he had failed to 
notify insurer of its discharge.—^Poe 
V. Cameron, 153 N.W. 129, 130 Minn- 
16. 

93. N.T.—Fidelity & Deposit Co. of 
Maryland v. Commonwealth Trust 
Co., 119 N.Y.S. 598, 65 Mlsc. 88. 

82 aj. p 1212 note 57. 
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The obligation to pay premiums usually rests on 
insured but he is not liable for premiums under 
a policy issued to him without his consent,^® or 
that of his authorized agent, as discussed infra sub¬ 
division b of this section, even though named as in¬ 
sured in the policy,^® although he may incur liability 
hy subsequently ratifying a contract to pay such 
premiums. 

As discussed supra § 352, liability for premiums 
usually results from contract. Persons other than 
those to whom or for whom the policy was issued 
■ordinarily are not liable for premiums;®^ but such 
liability may be imposed by a binding promise to 
pay,99 by conduct operating as an estoppel^ or cre¬ 
ating a quasi contract,^ or by the particular terms 
of the policy or contract of insurance.3 Liability 
for premiums on a policy ordered by, and issued to, 
the owner covering his property does not fall on 
another merely because the loss is made payable to 
him as his interest may appear.*^ However, where 
a policy is issued at the behest of two persons in 
both their names to cover the property of both as 
their respective interests may appear, both are liable 
for premiums due,® notwithstanding an agreement 
between both of the insured whereby one of them is 
to procure and keep in force such insurance.® 


Where an employer’s liability policy was issued 
to a certain corporation “and/or” another corpora¬ 
tion, neither of which owned stock of the other, 
the policy was construed as imposing on each cor¬ 
poration a several liability for the premium based 
on the number of employees carried on its pay roll,'^ 
and a joint liability of the two corporations based 
on the number of the employees carried on their 
pay rolls provided they should engage in a joint 
undertaking.® 

Life insurance. Under the terms of the policy or 
other contract, liability for premiums on a life in¬ 
surance policy may be imposed on the beneficiary® 
as between him and the insured or another bene- 
ficiary.io The privilege and duty of paying premi¬ 
ums on a group life policy rests with the employer 
and not with one or more employees.^! 

Marine insurance. Insured under a marine in¬ 
surance policy,!® or the person directing the insur¬ 
ance to be written, if he has an insurable interest, 
is liable for the premium. Others interested in the 
subject matter or adventure are not liable either di¬ 
rectly or by way of contribution for any part of 
the premium unless they authorized the person or¬ 
dering the policy or have ratified his action.!^ 


'94. Cal.—Phesnix Ins. Co. v. Han¬ 
cock. 66 P. 906. 123 Cal. 222. 

•32 C.J. p 1212 note 66. 

95. N.Y.—Standard Accident Ins. 
Co. V. Flschel, 163 N.T.S. 92. 

■32 C.J. p 1212 note 66. 

Contract relation lacking 
H^.Y .—^Northern Assur. Co. v. Goelet, 
74 N.T.S. 653, 69 App.Div. 103. af¬ 
firming 66 N.T.S. 403. 31 Mlsc. 
361. 

96. N.T.—Standard Accident Ins. 
Co. V. Flschel. 163 N.T.S. 92. 

•97. N.T.—McCready v. Woodhull. 34 
Barb. 80. 

*32 C.J. p 1212 note 68. 

98. N.T.—Coykendall v. Blackmer, 
146 N.T.S. 631. 161 App.Div. 11. 

32 C.J. p 1212 note 69. 

99. Mass.—^Ferguson v. Union Mut. 
Life Ins. Co.. 72 N.E. 368, 187 
Mass. 8. 

32 C.J. p 1212 note 70. 

Validity of agreement 

(1) Owner’s agreement to pay pre¬ 
miums on workmen’s compensation 
DOlicles, Issued to building contrac¬ 
tor. is not illegal or prohibited.— 
Bernard v. Fidelity Union Casualty 
Co.. Tex.Civ.App., 296 S.W. 693. 

(2) Building contract was held 
.sufficient consideration for owner’s 
-undertaking to pay premiums on 
workmen’s compensation policies is¬ 
sued to contractor.—^Bernard v. Fi- 
•deltty Union Casualty Co., supra. 


1. N.T.—Glblyn v. Downey Ship¬ 
building Corporation, 169 N.E. 413, 
246 N.T. 607, affirming 219 N.T.S. 
821, 219 App.Div. 709, and reargu¬ 
ment denied 161 N.E. 176, 247 N.T. 
546. 

32 C.J. p 1213 note 71. 

2. N.T.—Royal Indemnity Co. v. Sol 
Lustbader, Inc., 26 N.T.S.2d 328. 

8. N.T.—Sun Mut. Ins. Co. v. Davis, 
24 N.T.Super. 602. 

32 C.J. p 1213 note 72. 

4. Pa.—Frank B. Hall & Co. v. 
Lyon, Singer & Co., 133 A. 217, 286 
Pa. 119—^Wharen v. Markle Bank¬ 
ing & Trust Co., 20 A.2d 886, 146 
Pa. Super. 99. 

6. Pa.—Concord Casualty & Surety 
Co. V. Hemphill, 177 A. 781, 318 
Pa. 103. 

6 . Shipper and carrier 

Where truckman contracted to 
haul corporation’s merchandise and 
to procure indemnity insurance on 
trucks, and policies, requested and 
approved by corporation, indemnified 
corporation as well as truckman, 
corporation was held liable for earn¬ 
ed premiums notwitjastanding knowl¬ 
edge of Insurer’s agent that truck¬ 
man, under his contract with corpo¬ 
ration, was liable for premiums.— 
Concord Casualty & Surety Co. v. 
Hemphill, supra. 

7. U.S.—In re John B. Rose Co., 
C.C.A.N.T., 276 F. 409. 
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8. U.S.—In re John B. Rose Co., 
supra. 

No Joint undertaking shown 

U.S.—In re John B. Rose Co., supra. 

9. Mass.—Fergruson v. Union Mut. 
Life Ins. Co., 72 N.E. 358, 187 
Mass. 8. 

S7 C.J. p 420 note 2. 

10. Mo.—Scheele v. Lafayette Bank, 
97 S.W. 621, 120 Mo.App. 611. 

Corporation as heneflolary 
An insured, under life policy in 
which corporation of which insured 
was officer and stockholder was ben¬ 
eficiary, whose connections with ben¬ 
eficiary corporation were entirely 
severed after loss of stock and dis¬ 
charge in bankruptcy, was under no 
obligation to pay premiums on poli¬ 
cy.—Glassell v. New Tork Life Ins. 
Co., La.App., 180 So. 154. 

11. Cal.—^Morlarty v. California 
Western States Life Ins. Co., 70 
P.2d 684, 22 Cal.App.2d 260. 

12. U.S.—Mannheim Ins. Co. v. Hol¬ 
lander, D.C.N.T., 112 F. 649. 

13. Me.—^Insurance Co. of North 
America v. Rogers, 3 A, 283, 78 
Me. 191. 

38 C.J. p 1046 note 7. 

14. N.T.—^McCready v. Woodhull, 84. 
Barb. 80. 

38 C.J. p 1046 note 8. 

Who may effect insurance see supra 
$ 219. 
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Agreement to keep policy in force. One who ob¬ 
ligates himself by valid contract to pay the pre¬ 
miums necessary to keep a policy in force is liable 
in damages for a breach of the contract by which 
the policy becomes forfeited.^® 

Landlord or tenant. In the absence of an express 
or implied promise to pay such premium, the lessor 
of property in whose name a policy is issued is not 
liable for the premium due thereon, where procured 
by the lessee under an obligation to keep the leased 
premises insured.^® Thus, where a lessee agrees 
to keep the premises insured and procures a policy 
in the name of the lessor, which is delivered to the 
latter, who redelivers it on demand for payment, in¬ 
surer has no claim against the lessor for the pre¬ 
mium, there being no contract relation between 
them with respect to the premium.^^ 

b. Principal or Agent 

The principal, and not the agent, usually is liable for 
premiums on policies obtained by the agent in accordance 
with his authority. 

When a contract of insurance is made or a policy- 
procured by an authorized agent of insured, the 
principal,!® and not the agent,!® ordinarily is liable 
for the premiums. The principal may be held liable 
even though the agent was acting as an undisclosed 


agent,®® although an undisclosed agent,®! or a del 
credere agent,®® may be liable for the premiums. 
A principal may not be liable for premiums where 
the company plainly intended to hold only the agent 
liable therefor.®® A principal is not so liable where 
the act of the agent was unauthorized,®4 except 
where the matter may be controlled by usage.®® 

A broker who procures insurance for another is 
not liable for a premium not paid to him,®® unless 
he acts under a del credere commission.®^ On the 
other hand, a solicitor of insurance, under an ar¬ 
rangement which treats the business placed by him 
as his own, is liable for the premiums on such busi¬ 
ness.®® An insurance agent who collects the pre¬ 
mium is personally liable therefor to insurer.®® 

Building contractor and owner. In the case of 
a workmen’s compensation or employer’s liability 
policy obtained by a building contractor erecting a 
building for the owner of the property, if the build¬ 
ing contractor is an independent contractor acting 
as a principal in obtaining the insurance, he, and 
not the owner, is liable for the premiums on such 
insurance.®® If, however, under the agreement be¬ 
tween the owner and the contractor, the latter acts 
as an agent rather than as an independent con¬ 
tractor,®! the owner,®® and not the contractor,®® is 
liable for the premiums. 


16- Mo.—Scheele v. Lafayette Bank, 
97 S.W. 621. 120 Mo.App. 611. 

32 C.J. p 1213 note 73—37 C.J. p 420 
note 5. 

16. Agency no Isasis of lia*bility 
The lessee's agreement to Insure 

was an independent agreement, in 
which he acted as a principal, and 
the lessor could not be held liable 
on the ground of agency.—^Northern 
Assup. Co. V. Goelet,-74 N.T.S, 653, 
69 App.Div. 108, affirming 65 N.Y.S. 
403, 31 Mlsc. 361. 

Betentlon of policy by lessor 
where no demand on him Is made for 
payment of the premium does not 
render the lessor liable, no implied 
promise arising under the circum¬ 
stances.—^Northern Assur. Co. v. Goe- 
let, supra, 

17. Ala,—Globe & Rutgers Fire Ins. 
Co. V. Van Antwerp Realty Corpo¬ 
ration. 10 So.2d 849, 243 Ala. 524, 
143 A.L.R. 1458. 

N.T.—^Northern Assur. Co. v. Goelet, 
74 N.T.S. 663, 69 App.Div. 108, af¬ 
firming 65 N.T.S. 403, 31 Mlsc. 361. 

la Tex.—^Bernard v. Fidelity Union 
Casualty Co.', Civ.App., 296 S.W. 
693. 

32 C.J. p-1213 note 74. 

19. Iowa.—^Inter-Ocean Reinsurance 
Co. V. Gabrlelson. 286 N.W. 614, 
226 Iowa 1242. 

32 aJ. p 1218 note 76. 


usarlxte tnsuraiLce 

Or.—Harrison v. Blrrell, 115 P. 141, 
58 Or. 410. 

aa Ill.—Palmer v, Lloyd, 38 N.B. 

2d 67, 312 I11.APP. 182. 

26 C.J. p 113 note 79. 

21. Mass.—Bedford Commercial Ins. 

Co. V. Covell, 8 Mete. 442. 

32 C.J. p 1213 note 78. 

2a Or.—Harrison v. Birrell, 115 P. 
141, 58 Or, 410. 

S.C.—Touro V. Cassin, 10 S.C.L. 173, 
9 Am.D. 680. 

32 C.J. p 1213 'note 79. 

Ezeentor, under application for 
bond providing that the executor 
would pay premiums on bond as long 
as bonding company's liability con¬ 
tinued, was personally liable there¬ 
for.—^American Bonding Co, of Bal¬ 
timore V. Catlett, La.App., 11 So.2d 
50. 

General Insurance broker, who per¬ 
sonally dealt with, and ordered fire 
insurance policy from, agent of fire 
Insurance, companies, which deliver¬ 
ed policy to such broker, was pri¬ 
marily liable for payment of premi¬ 
um thereon.—Tarleton v. De Veuve, 
aC.A.Cal., 113 P.2d 290, 132 A.L.R. 
843, certiorari denied De Veuve v. 
Tarleton, 61 S.Ct. 710, 312 U.S. 691. 
85 L.Bd. 1127. 

23. Md.—Patapsco Ins. Co. v. Smith, 
6 Harr. & J, 166, 14 Am.D. 268. 
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Mass.—^Bedford Commercial Ins. Co.. 

V. Covell, 8 Mete. 442. 

24. N.T.—Schroeder v. Jarmulow- 
sky, 139 N.T.S. 46. 

32 C.J. p 1213 note 76. 

25- Or.—^Harrison v. Birrell, 115 P> 

I 141, 58 Or. 410. 

32 C.J. p 1213 note 77. 

26. Ill.—Columbia Ins. Co. v. Loeb’s 
Ins. Agency, 187 Ill.App. 289, 

S.C.—Touro V. Cassin, 10 S.C.L. 173, 

9 Am.D. 680. 

27. S.C.—Touro V. Cassin, supra. 

26. La.—^Kaufman v. Mahen, 2 La. 

App. 354. 

29. Pa,—Susquehanna Mut. Fire Ins. 
Co. V. Clinger, 10 Pa.Super. 92. 44 ■ 
Wkly.N.C. 261. 

30. Mich.—Travelers’ Ins. Co, v.. 
School Diet. No. 1, Payette Tp.,. 
Hillsdale County, 219 N.W. 702, 243- 
Mich. 97. 

31. Validity of ooutraet 
Building contractor may act as 

owner's agent in agreeing to pay 
workmen's compensation Insurance 
premiums.—^Bernard v. Fidelity Un¬ 
ion Casualty Co., Tex.Clv.App., 296 
S.W. 698. 

32. Wash.—Pennsylvania Casualty 
Co. V. Washington . Portland Ce¬ 
ment Co., 116 P. 284, 63 Wash. 689. 

33. Xnteutlou governs 

Building contractor's owner's and. 
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c. Assignee of Policy 

In the absence of'an agreement to pay, the assignee 
of an Insurance policy ordinarily Is not liable for preml- 
ums thereon. 

An assignee of a policy, under a valid agreement 
to that effect,®^ or to whom, with consent of the 
company, the benefit of the policy inures,35 may be 
liable for premiums. However, a creditor to whom 
a policy has been assigned merely as collateral se¬ 
curity, in the absence of an agreement to that ef¬ 
fect, is not liable for premiums.36 An agreement 
in a policy that, in case of the transfer or assign¬ 
ment of the policy, the assignee shall be responsible 
for the amount of the unpaid premiums thereon is 
but a personal contract, and gives the company no 
right of action against an assignee,®? although, as 
between the assignor and the assignee, such a pro¬ 
vision may be effectual.®® 

The indorsement of a loss clause in a policy pay¬ 
able to one as his interest may appear is not an 
assignment of an interest in the policy rendering 
such person liable for the premiums due on such 
policy.®® 

d. Mortgagor or Mortgagee 

A mortgagee’s retention of a policy payable to him as 


his interest may appear does not of itself make the mort¬ 
gagee liable for premiums on the policy. A standard 
mortgage clause, providing that the policy shall not be 
Invalidated as to the mortgagee’s Interest by any act or 
neglect of the mortgagor provided In case the mortgagor 
shall neglect to pay any premium the mortgagee shall, on 
demand, pay it. Is widely held not to render the mortgagee 
liable for the premium If he does not continue the policy. 

In the absence of an express or implied promise 
to pay the premiums, mere retention by the mort¬ 
gagee of a policy covering the mortgaged premises 
containing a clause making the loss payable to him 
as his interest may appear does not render him lia¬ 
ble for premiums on such policy.^® 

There is a conflict of authority on the question 
whether or not a mortgagee is liable for premiums 
on a policy containing a clause, usually referred to 
as a standard mortgage clause, declaring that the 
policy shall not be invalidated as to the mortgagee’s 
interest by any act or neglect of the mortgagor, 
“provided” in case the mortgagor shall neglect to 
pay any premium the mortgagee shall, on demand, 
pay it.4i Some authorities have held that such 
clause embodies a contract or covenant on the part 
of the mortgagee to pay the premium on failure of 
the mortgagor to pay it.^® Other authorities have 
held that such clause, or a similar one, imports a 
condition merely, and not a covenant,^® and that 


Insurance agent’s intention tliat con¬ 
tractor take workmen’s compensa¬ 
tion insurance as owner’s agent is 
controlling as between them.—Bern¬ 
ard V. Fidelity Union Casxialty Co., 
■Tex.Civ.App., 296 S.W. 693. 

SuperlutendeiLt of oonstraotlon. was 
held not Independent contractor, but 
building owner’s agent not liable for 
premiums on workmen’s compensa^ 
tion policies issued to him.—^Bernard 
V. Fidelity Union Casualty Co., su¬ 
pra. 

Bnlldlog snpexintexLdeiLt, not order¬ 
ing an “owner’s indemnity policy*’ 
assuring against damages under the 
Workmen’s Compensation Act, or 
in any way giving his consent to be¬ 
coming a party thereto, is held not 
liable for premium thereon.—Stand¬ 
ard Accident Ins. Co. v. Fischel. 163 
N.T.S. 92. 

34. N.T.—Ainsworth v. Backus, 8 
Hun 414. 

.S.C.—Sherman v. Fair, 29 S.C.I 1 . 647. 
32 C.J. p 1213 note 82. 

•36. Mass.—Cleveland v. Clap, 6 
Mass. 201. 

36. Ohio.—^Van Duersen v. Scanlan, 
8 Ohio Dec., Reprint, 362, 7 Clna 
L.Bul. 188. 

32 C.J. p 1213 note 84. 

37. Pa.—^Washington Ins. Co. v. 
Grant, 2 Pa.L.J.R. 308, 4 Pa.L.J. 
89. 

32 C.J. p 1213 note 85. 


38. S.C. —Sherman v. Fair, 29 S.C.Ii. 
647. 

39. Pa.—^Wliaren v. Markle Banking 
& Trust Co., 20 A.2d 886, 145 Pa- 
Super. 99. 

40. Pa,—Wharen v. Markle Banking 
& Trust Co., 20 A.2d 885, 146 Pa- 
Super. 99. 

“The mortgagee does not become 
liable merely because it retained 
the policies and had an insurable 
interest, which received the benefit, 
unless it also requests the issuance 
of the policy or receives the benefit 
thereof under circumstances from 
which the law would imply a prom¬ 
ise to pay.’’—^Reid v. State Bank, 119 
N.T.S. 242, 243. 

No duty oast on. mortgagee to in¬ 
quire whether premiums are paid.— 
Wharen v. Markle Banking & Trust 
Co., 20 A.2d 885, 145 PaSuper. 99. 

41. Miss.—^Barry & Brewer v. 

Wright, 160 So. 186, 168 Miss. 216. 

Confllotliig authorities reviewed 
Kan.—Stoddart v. Black, 8 P.2d 306, 
134 Kan. 838, 83 A.L.R. 100. 
Disonssion of cases 
Wyo.—^Farnsworth v. Riverton Wyo¬ 
ming Refining Co., 249 P. 555, 35 
Wyo. 334, 47 A.Ii.R. 1114. 

42. Kan.—Stoddart v. Black, 8 P.2d 
305, 134 Kan. 838, 83 A.L.R. 100. 

N.D.—^Baker v. Fargo Building & 
Loan Ass’n, 262 N.W. 42, 64 N.D. 
817. 

26 C.J. p 118 note 86. 
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43. N.J.—Commercial Union Assur. 
Co., Limited, of London, England, 
V. Burlington County Trust Co., 
166 A. 479, 11 N.J.Mlsc. 404. 

N.T.—St. Lawrence County Farmers 
Ins. Co. V. Thompson, 270 N.T.S. 
898, 160 Mlsc. 532. 

N.C.—^Whitehead v. Wilson Knitting 
Mills, 139 S.B. 456, 194 N.C. 281, 
56 A.L.R. 674. 

Pa—Wharen v. Markle Banking & 
Trust Co.. 20 A.2d 885, 887, 146 Pa 
Super. 99, citing Corpus Juris— 
Margolies v. Providence Bank, 44 
PaDlst. & Co. 88, 43 Lack.Jur. 193. 
S.C.—Prudential Ins. Co. of America 
v. Franklin Fire Ins. Co. of Phil¬ 
adelphia 185 S.E. 637, 180 S.C. 
250. 

Tenn.—John N. Acuff Co. v. Bankers’ 
Trust Co., 7 S.W.2d 52, 167 Tenn. 
99. 

Wyo.—Farnsworth v. Riverton Wyo¬ 
ming Refining Co., 249 P. 555, 85 
Wyo. 334, 47 A.L.R. 1114. 

26 C.J. p 113 note 87. 

Oonstmotion against Insnrer 
Such a provision will be construed 
most strongly against Insurer.— 
Schmitt V. Grlpton, 247 P. 505, 77 
Cal.App. 429. 

Use of word “condition’’ rather 
than “provided’’ in such clause re¬ 
moves any ambiguity and clearly 
shows that it should be construed 
I as a condition rather than a cove-. 
1 nant.—Schmitt v. Grlpton, supra 
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the mortgag^ee is not liable for the premium, if he I reasonable time after the mortgagor’s failure to 


does not continue the policy,in the absence of an 
express or implied promise by the mortgagee to 
pay;45 and this is true even though insurer fails 
to avail itself of its right to cancel the policy be¬ 
cause of the nonpa}Tnent of the premium by failing 
to give notice to the mortgagee of the nonpajmient, 
as required by the policy.^^ Where the provision 
is construed as a covenant rather than a condition, 
it is held to extend only to the mortgagee’s inter- 
est.^*^ 

By statute in some jurisdictions a secondary duty 
to pay the premium is placed on the mortgagee in 
the event of the mortgagor’s failure to pay, la¬ 
bility of the mortgagee being dependent on a de¬ 
mand for payment being made on him within a 


pay.^® 

§ 357. Estoppel and Waiver 

The right to enforce a liability for premiums may 
be lost by a waiver or estoppel, and, conversely, a right 
to deny liability for a premium may be lost by estoppel. 

Insurer’s right to enforce insured’s liability for 
premiums owing under an insurance policy may be 
lost by estoppel.®^ An agent who is not authorized 
to do so, however, may not waive insured’s liability 
for earned premiums,®^ although insurer in a prop¬ 
er case may be estopped to repudiate the agent’s 
authority in such a matter.®^ Insurer may waive, 
or be estopped to assert, conditions of the policy 
with respect to insured’s obligation to pay premiums 
thereunder, such conditions being for the benefit of 
insurer.®^ 


WelfiTht of antUotlty 

It has been declared that the 
weight of authority supports the 
text rule. 

Ohio.—rMetropolltan Life Ins. Co. v. 
George H. Olmsted Co., 162 N.E. 
641, 28 Ohio App. 139, affirmed 
George H. Olmsted & Co. v. Met¬ 
ropolitan Life Ins. Co., 161 N.E. 
276. 118 Ohio St. 421. 

Pa.—^Wharen v, Markle Banking & 
Trust Co., 20 A.2d 883, 145 Pa.Su- 
per. 99. 

Xn Georgia 

(1) The rule of the text was fol¬ 
lowed with approval by the supreme 
court.—^Asher v. Union Assur. Soc., 
170 S.B. 786, 177 Ga. 662. answer 
conformed to 171 S.B. 238, 47 Qa. 
App. 620, followed in McBurney v. 
Union Assur. Soc., 171 S.E. 239, 47 
Ga.App. 621. 

(2) An earlier case citing contrary 
cases from other Jurisdictions, held 
that if the mortgagee has knowledge 
of the provision or knowingly ac¬ 
cepts benefits, he contracts to pay 
the premium on mortgagor’s default. 
—Security Ins. Co. v. Bakin, 152 
S.B. 606, 41 Ga.App. 257. 

44. Cal.—Schmitt v. Gripton, 247 P. 

605, 77 Cal.App. 429. 

Ga.—^Asher v. Union Assur. Soa, 170 
S.B. 786, 177 Ga. 662, answer con¬ 
formed to 171 S.B. 238, 47 Ga.App. 
620, followed in McBumey v. Un¬ 
ion Assur. Soc., 171 S.B. 239, 47 
Ga.App. 621. 

N.T.—St. Lawrence County Farm¬ 
ers* Ins. Co. V. Thompson, 270 N.T. 
S. 898, 150 Mlsc. 532, affirmed 242 
App.Div. 747, 274 N.Y.S. 1007, af¬ 
firmed 195 N.E. 220, 266 N.T. 604, 
Pa.—^Margolies v. Providence Bank, 
44 PeuDist. & Co. 88, 43 Lack.Jur. 
193. 

S.C.—^Prudential Ins. Co. of America 
Y, Franklin Fire Ins. Co. of Phil¬ 


adelphia. 185 S.E. 537, 180 S.C. 
250. 

Tenn.—John N. AcufC Co. v. Bankers* 
Trust Co.. 7 S.W.2d 62. 157 Tenn. 
99. 

Wyo.—^Farnsworth v. Riverton Wyo¬ 
ming Refining Co., 249 P. 565, 85 
■Wyo. 334, 47 A.L.R. 1114. 

2G C.J. p 113 note 88. 

Policy surrendered hy mortgagee 
Ohio.—Metropolitan Life Ins. Co. v. 
George H. Olmsted Co., 162 N.E. 
641, 28 Ohio App. 139, affirmed 
George H. Olmsted & Co. v. Met¬ 
ropolitan Life Ins. Co., 161 N.E. 
276, 118 Ohio St. 421. 

Right of insurer to cancel policy on 
nonpayment by mortgagee after 
demand see infra § 446. 

45. Cal.—Schmitt v. Gripton, 247 P. 

505, 77 CaLApp. 429. 

N.Y.—Muddle v. Van Slyke, 118 N. 

Y.S. 473, 63 Mlsc. 229. 

Pa.—Margolles v. Providence Bank, 
44 Pa.Dist. & Co. 88, 43 Lack.Jur. 
193. 

iCere knowledge that property was 
insured would not make mortgagee 
liable for premiums, in absence of 
express or implied agreement to pay 
them.—John N. AcufC Co. v. Bankers' 
Trust Co., 7 S.W.2d 62, 157 Tenn. 
99. 

4G. N.J.—Commercial Union Assur. 
Co., Limited, of London, England, 
V. Burlington County Trust Co., 
166 A. 479. 11 N.J.Misc. 404. 

47- Kan.—Stoddart v. Black, 8 P.2d 
305, 134 Kan. 838, 83 A.L.R. 100. 
48. Miss.—^Hennessey v. Helgasoxi, 
151 So. 724, 168 Miss. 834. 

48. Miss.—^Hennessey v. Helgason, 
supra. 

50. XSlementB of estoppel are essen^ 
tial 

Ky.—Fidelity & Deposit Co. of Mary¬ 
land V. McComas' Adm'r, 176 S.W. 
2d 1017, 295 Ky. 850. 

1336 


Ibapse on hooks of company does 
not show waiver of right to premi¬ 
ums.—Moss V. .^tna Life Ins. Co., 
C.C.ATenn., 78 F.2d 839. 

Bates 

(1) Where classification of cotton 
gin managers was in good faith 
agreed on between employer and in¬ 
surance carrier to be “clerical em¬ 
ployees" for purpose of calculating 
premium on workmen's compensation 
policies and such premium was paid 
during life of policies without fraud 
or collusion. Insurance carrier was 
estopped thereafter to claim differ¬ 
ent classification of such employees 

.in order to collect higher premium. 
—Maryland Casualty Co. v. Common¬ 
wealth Cotton Oil Co., 59 P.2d 768, 
177 Okl. 374. 

(2) If a policy for a year contains 
a table of rates to be paid for short¬ 
er terms than a year, the acceptance 
of monthly premiums at the lower 
rate for the year's contract does not 
estop the company to sue for the 
difference between the lower and the 
higher rates on cancellation of the 
policy by insured.—^^tna Life Ins. 
Co. V. American Zinc. Lead & Smelt¬ 
ing Co., 154 S.W. 827, 169 Mo.App. 
650. 

Waiver as to first premium see su¬ 
pra § 275. 

51. Ky.—Fidelity & Deposit Co. of 
Maryland v. McComas' Adm'r, 175 
S.W.2d 1017, 295 Ky. 860. 

52. Knowledge of essential facts by 

Insurer is necessary to estop it to 
repudiate unauthorized act of agent. 
—^Fidelity & Deposit Co. of Maryland 
V. McComas' Adm'r, supra. 

53. Idaho.—^Maryland Casualty Co. 
V. Boise Street Car Co., 11 P.2d 
1090, 52 Idaho 138. 

Tex.—^Zurich General Accident & Li¬ 
ability Ins. Co. V. Fort Worth 
I Laundry Co., Civ.App., 68 S.W.2d 
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Estoppel of insured. Insured may be estopped to 
deny liability for premiums for which he would not 
otherwise be liable.^^ Such an estoppel may arise 
from insured’s acceptance of a policy and retention 
thereof for such period and under such circumstanc¬ 
es as give rise to an implied promise to pay,®^ 
or from insured’s acceptance of benefits tinder the 
policy. 5® 

§ 358. Actions for Premiums 

a. Nature and form of, action 

b. Conditions precedent 

c. Time to sue; limitations and laches 

d. Defenses; set-off and counterclaim 

e. Persons entitled to sue; parties 

f. Pleading 

g. Evidence 

h. Trial 

i. Judgment and review 

a. Nature and Form of Action 

Assumpsit for money had and received wiil not lie 
for a premium. 

Assumpsit for money had and received will not 
lie for a premium.®? Where insured is liable for 
premiums on several policies sold to him on an 
open account, an action on an account may be 
brought to enforce such liability.®® 

The form of action for assessments or on pre¬ 
mium notes is discussed infra § 392. 

Employer^ liability or workmen’s compensation 


insurance. An action at law to recover an addition¬ 
al premium on a liability or compensation policy 
based on the compensation paid to the employees of 
insured is an action ex contractu,®® and not one for 
an accounting.®® There is authority for the view 
that, where the premium is based on the amount of 
compensation paid by insured who is charged by the 
policy with the duty of keeping an accurate ac¬ 
count of such compensation, a suit in equity will 
lie in a proper case for a discovery and to enforce 
the liability of insured for the premium but it 
has also been held that equity will not take juris¬ 
diction of a suit for an accounting, for discovery, 
and for general relief, since there is an adequate 
remedy at law.®® It has also been held that if the 
amount of insured’s payroll is unknown to insurer 
because of insured’s refusal to permit an audit of 
his books to be made, as provided in the policy, an 
action for premiums may, in order to avoid a mul¬ 
tiplicity of suits, be brought on proper allegations, 
without the institution of a preliminary suit for 
specific performance to compel such an audit to be 
made.®® Where an employer’s liability policy issued 
to an associate employer by an employers’ exchange 
provided for cancellation on specified dates, ^and 
such employer gave notice of cancellation and re¬ 
fused to have further dealings with the attorney in 
fact of the members of the exchange, it has been 
held that for the period intermediate the giving of 
notice of cancellation and the date on which the 
notice became effective there could be no recovery 
of premiums, and that the only relief would be an 


236. denying rehearing 58 S.W.2d 
1058. 

1 C.J. p 412 notes 4-7, p 413 note 8. 
Conduct or custom as to premiums 
as waiver or estoppel with respect 
to right to avoid policy see infra 
|§ 712, 716-718. 

Estoppel: 

And waiver as to right to avoid or 
forfeit policy see infra §§ 672- 
762. 

To deny payment of premium see 
infra S 747. 

Biders arttached to policy held in- 
sufilcient to constitute waiver of 
original policy short rate provision 
to be applied on cancellation of poli¬ 
cy.—Maryland Casualty Co. v. Boise 
Street Car Co., 11 P.2d 1090, 62 Ida¬ 
ho 188. 

Waiver by authorized agent 

Tex.—North American Accident Ins. 
Co. V. Bowen, Tex.Civ.App., 102 
S.W. 163. 

1 C.J. p 406 note 19 [e], p 413 note 
13. 

54, N.Y.—Westchester Fire Ins. Co. 
V. Gurlan, 101 N.T.S. 60, 116 App. 
Div. 610. 


Estoppel to deny liability for assess¬ 
ments or on premium notes see In¬ 
fra § 390. 


57, Pa.—Smith v. Odlin, 4 Teates 
468. 


68. Ga.—^Henry Darling, Inc. v. Har¬ 
vey-Given Co., 161 S.B. 518, 40 Ga. 
App. 771. 


63. Da.—^American Employers* Ins. 
Co. V. Furr, App., 5 So.2d 348. 


55. N.Y.—^Westchester Fire Ins. Co. 
V. Gurlan, supra. 

56. La.—Central Surety & Insur¬ 
ance Corporation v. Canulette Ship¬ 
building Co., App., 196 So. 114. 

Beasonableness of rates 
Insured accepting benefits of pol¬ 
icy under definite contract cannot 
raise Question whether rate charged 
is unreasonable or exorbitant.—Min- 
ney v. Furman, Lawrence & Parker, 
Tex.Civ.App.. 286 S.W. 287. 

Ultra vires policy 
Employer, having received actual 
benefits pursuant to the policy was 
estopped, as against industrial com¬ 
mission, to deny obligation for pre¬ 
mium under workmen’s compensa¬ 
tion policy which was ultra vires 
commission’s authority.—Industrial 

Commission v. Arizona Power Co., 
295 P. 305, 37 Ariz. 425, rehearing 
denied 297 P. 462, 88 Ariz. 44. 


69. CaL—Pacific Coast Casualty Co. 
V. Home Telephone & Telegraph 
Co.. 106 P. 262. 11 Cal.App. 712. 
Wash.—^Empire State Surety Co. v. 
Moran Bros. Co., 127 P. 1104, 71 
Wash. 171. 

60. Cal.—^Pacific Coast Casualty Co. 
V. Home Telephone & Telegraph 
Co., 106 P. 262, 11 CaLApp. 712. 

Wash.—^Empire State Surety Co. v. 
Moran Bros. Co., 127 P. 1104,’^‘71 
Wash. 171. 

61. Cal.—Frankfort Marine Accident 
& Plate Glass Ins. Co. v. Callfomla 
Artistic Metal & Wire Co.. 161 P. 
176, 28 CaLApp. 74. 

62. U.S.—^London Guarantee & Ac¬ 
cident Co. V. Doyle, C.C.Pa., 130 
P. 719, 720. 

36 C.J. p 1067 note 89. 
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action for damages for a breach of contract.®^ It 
has been held that an additional premium based on 
an excess in the amount actually paid by insured 
as compensation to its employees over the estimated 
amount may be recovered under the common 
counts.®^ 

Liens. A suit in equity is a proper remedy to en¬ 
force a lien created by statute to secure premiums 
due on policies insuring growing crops where no 
method for enforcing the lien is provided for by 
the statute.®® 

b. Conditions Precedent 

Compliance with Independent promlaee In an Insur¬ 
ance policy Is not a condition precedent to the Insurer's 
right of action for premiums. 

In accordance with the rule of contracts to the 
effect that failure of a party to perform an inde¬ 
pendent stipulation does not bar his right to recover 
for the other party’s breach of the contract, dis¬ 
cussed in Contracts § 453, compliance by insurer 
w’ith any independent promise or covenant on its 
part to be performed under the policy is not a 
condition precedent to its right of action for premi¬ 
ums.®*^ 

Conditions precedent to right of action for assess¬ 
ment or on premium notes are discussed infra § 
393. Compliance by foreign insurance company 
with local statutory regulations as condition pre¬ 
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cedent to its right to maintain suit for premiums 
is considered supra § 83. 

c. Time to Sue; Limitations and Laches 

There must be a compliance with contract provisions 
with respect to the time for bringing an action for 
premiums. Limitations may bar the action, but the 
company will not be charged with laches for a delay 
caused by the Insured. 

Where* a statutory or contractual provision so 
requires*; suit for premiums cannot be instituted un¬ 
til a specified time after the giving of notice.®® An 
action for premiums must be brought within the 
time limited by statute for the bringing of such ac¬ 
tions,®® unless the running of the statute has been 
tolled.70 

Laches. Laches is not available as a defense to 
an action at law for premiums due on an insurance 
policy.71 If the suit be brought in equity, laches 
will not bar insurer’s right to recover if his delay 
in bringing suit resulted from acts of insured.*^2 

d. Defenses; Set-Ofi and Counterclaim 

Only such matters as will bar Insurer's action or 
negative the cause of action set up In insurer's pleadings 
are available as a defense in an action for premiums. 
A claim for a loss under an insurance policy may be 
set off In an action for premiums on such policy. 

Only such matters as will bar insurer’s action or 
negative the cause of action set up in insurer’s 
pleadings are available as a defense in an action 
for premiums.*^® Accordingly, the fact that insurer 
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64. Ala.—U. S. Shipping Bd. Emer¬ 
gency Fleet Corp. v. Sherman, 93 
So. 834, 208 Ala. 83. 

36 C.J. p 1067 note 90. 

65. IlL—^New Amsterdam Casualty 
Co. V. Salomon, 166 IlLApp. 264. 

68. Mont.—^Merchants Fire Assur. 
Corporation of New York v. Wat¬ 
son. 64 P.2d 617, 104 Mont. 1. 

67. Employer’s liability policy 
Compliance with a provision of an 

employer's liability policy, that in¬ 
surer will reimburse insured for cer¬ 
tain expenditures in case of an in¬ 
jury to an employee, is not a con¬ 
dition precedent to the right of in¬ 
surer to recover an additional pre¬ 
mium where the policy provides for 
the payment of the estimated pre¬ 
mium at the date of the policy.— 
Big Run Coal Co. v. Employers* In¬ 
demnity Co., 174 S.W. 26, 163 Ky. 
696—36 C.J. p 1067 note 84. 

68. Pa.—Thornton v. Western Re¬ 
serve Farmers* Ins. Co., 31 Peu 629. 

83 C.J. p 64 note 9. 

89. U.S.—Moore v. Braniff Airways, 
D.C.Tex., 54 F.Supp. 422, affirmed. 
C.C.A., Battles v. Braniff Airways. 
146 F.2d 336. 


Statute irelating to analogous sub-j 
Ject I 

An action for premiums will not 
he barred by the extension of the 
application of a statute relating 
to a different, although analogous, 
subject.—^Union Title Guarantee Co. 
y. Perkins. 6 La.App. 889. 

70. Failure to ftimish required re¬ 
port 

^Tiere a policy provided that in¬ 
surer's premium should be a certain 
per cent of the amount paid by in¬ 
sured to its employees during the 
policy period and that at the end of 
the policy period the actual amount 
earned by employees should be ex¬ 
hibited to insurer and the earned 
premium adjusted In accordance 
therewith, the requirement was uni¬ 
lateral and did not toll the statute 
even though insured did not volun¬ 
tarily furnish the required report.— 
Moore v. Braniff Airways, D.C.Tex„ 
54 F.Supp. 422, affirmed, C.C.A., Bat¬ 
tles V. Braniff Airways, 146 F.2d 336. 

,71. Cal.—Cphen v. Metropolitan Life 
Ins. Co., 89 P.2d 732, 32 CaLApp. 
2d 337. 

72. Employer's liability policy 
In an action in equity to recover 
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an additional premium because the 
compensation ‘ of certain employees 
had improperly been excluded In de¬ 
termining the amount of the premi¬ 
um, insurer was not chargeable with 
laches notwithstanding certain ma¬ 
terial records had been lost, where 
insurer's failure to proceed resulted 
from the acts of insured.—^U. S. Cas¬ 
ualty Co. V. Charleston, S.C., Mining 
& Mfg. Co., aC.S.C., 183 F. 238— 
36 C.J. p 1067 note 95. 

73. Fallnre to follow statutory pro¬ 
cedure 

(1) Although a special procedure 
Is provided by statute, in which in¬ 
sured employers may attack lia¬ 
bility and compensation rate sched¬ 
ules sought to be established and 
approved by state insurance depart¬ 
ment officers in accordance with the 
statute, it has been held that an 
Insured employer may attack an at¬ 
tempted increase in rates in an ac¬ 
tion for additional premiums without 
first resorting to the statutory pro¬ 
cedure. if the new rate schedule was 
not called to the attention of in¬ 
sured in accordance with the stat¬ 
ute and terms of the policy,—Metro¬ 
politan Casualty Ins. Co. of New 
York V. Rochester Fruit & Vegeta- 
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did not pay any losses for the period covered by the 
policy, where no notice of losses was given and no 
breach of the contract by insurer is claimed, does 
not constitute a defense to an action for premiums 
earned during such period.74 Also the failure of 
the company to pay a loss is not a defense, where 
the loss is less than the premium, and the company 
sues only for the balance after deducting the loss.75 

Defenses to actions for assessments or on premi¬ 
um notes are considered infra § 395. 

Failure or want of consideration. Entire want 
or failure of consideration is a valid defense to an 
action to compel payment of premiums on an in¬ 
surance policy.76 Accordingly it is a valid defense 
that a binding contract of insurance was never cre¬ 
ated, so that the risk never attached.?? However, 
if a valid contract has gone into effect, failure of 
insurer to carry out independent promises or cove¬ 
nants constitutes no defense to such an action.?^ 

Illegality, If the insurance contract is void for 
illegality in that it is against public policy or in 


violation of statute, such illegality is a valid de¬ 
fense to an action for premiums on such contract.?^ 
It has been held, however, that one sued for pre¬ 
miums cannot defend on the ground that he has no 
insurable interest.^® 

Set-off and counterclaim. General rules govern¬ 
ing set-off and counterclaim are applicable in ac¬ 
tions to recover premiums on insurance policies.®^ 
In accordance with such rules,®^ insured, in an ac¬ 
tion for premiums, may counterclaim or set off a 
claim or loss arising under the policy and covered 
thereby,S3 as well as a claim for damages resulting 
from a variation between the policy called for by 
a preliminary contract of insurance and the policy 
issued to insured.S^ 

e. Persons Entitled to Sue; Parties 

The Insurer, not the agent, generally Is the proper 
party to sue for premiums due on an insurance policy, 
unless the agent has paid the company for the premiums 
or has become personally liable therefor. 

Ordinarily insurer is the one to enforce liability 
for unpaid premiums.35 An agent of insurer usually 


ble Co.. 249 N.T.S. 572, 232 App.Div. 
321. 

(2) It has also been held however, 
In the absence of pleading and proof 
that the order of state Insurance of¬ 
ficers changing a classification re¬ 
sulting in an increase of rates was 
an arbitrary, confiscatory, discrim¬ 
inatory, or unjust exercise of power, 
that an attack by Insured on such 
an order in an ^action for premiums 
based on the changed rates on the 
ground that he was not notified of 
the action changing the rates is a 
collateral attack on the order, with¬ 
out resort to the statutory pro¬ 
cedure, and hence cannot be made, 
where no such preliminary notice to 
insured is provided for by the stat¬ 
ute.—United Employers Casualty Co. 
V. Pearlman Auto Parts & Supply 
Co., Tex.Civ.App.. 173 S.W.2d 374, 
orror refused. 

XSistake or fraud 

Insured cannot avoid liability for 
additional premiums on an employ¬ 
er's liability policy the ground that, 
through mistake or fraud, certain 
classes of employees were included, 
where it does not appear that the 
mistake was mutual or that insured 
was in any way deceived or misled 
by Insurer.—Fidelity & Casualty Co. 
of New York v. Dierks Lumber & 
Coal Co., 114 S.W. 65, 133 Mo.App. 
637. 

Other insurance 

In an action to recover a premium 
under an employer’s liability policy, 
for a part of the period covered by 
the policy, the fact that insured ob¬ 
tained other insurance covering the 


period for which the present action 
is brought is not of itself a defense. 
—iEtna Life Ins. Co. v. S. H. & S. 
Min. Co.. 115 P. 640. 84 Kan. 826. 

74. K&n. —^^tna Life Ins. Co. v. S. 
H. & S. Min. Co., supra. 

75. Pa,—Farmers & Breeders Mut. 
Reserve Fund Live Stock Ins. Co. 
V. Curran, 65 Pa. Super. 352. 

7& N.Y.—Priddy v. Baum, 140 N.Y. 

S. 481, 79 Misc. 607. 

33 C.J. p 65 note 34. 

77. N.Y.—^Priddy v. Baum, supra, 

33 C.J. p 65 note 35. 

Liability for premiums where risk 
has not attached see supra § 354. 
Validity of contract in general see 
supra §§ 239-248. 

78. Ky.—Big Run Coal Co. v. Em¬ 
ployers' Indemnity Co., 174 S.W. 
25. 163 Ky. 596. 

Beimbursemeut of iusured 
Failure of an insurer to reimburse 
Insured pursuant to the policy for 
certain expenditures was held not a 
bar to insurer’s action for premiums, 
where the promises to make reim¬ 
bursement and to pay premiums 
were Independent.—Big Run Coal Co. 
V. Employers' Indemnity Co., supra. 

79. Tex.—■‘Waller-McCumber, Inc. v. 
Fields, Civ.App., 137 S.W.2d 127, 
error dismissed, Judgment correct. 

33 C.J. p 66 note 53. 

80. Miss.—Neely v. Pigford, 178 So. 
913, 181 Miss. 306, 122 A.L.R. 1188. 

81. N.Y.—^^tna Life Ins. Co. v. 
North Star Mines Co., 107 N.Y.S. 
140, 66 Misc. 164. 
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82. Illegal claim 

An automobile dealer which was 
not a licensed insurance agent but 
which caused insurance on automo¬ 
biles sold by it to be procured 
through Insurance agency could not 
offset, against agency's claim for 
premiums on other insurance sold 
to dealer, a claim for commissions 
allegedly due under agreement 
whereby agency was to divide its 
commissions on insurance solicited 
by dealer, where effect of such ar¬ 
rangement would be to violate stat¬ 
ute forbidding rebating by insurer or 
agent.—^Black Motor Co. v. Baugh¬ 
man & Datron Ins. Agency, 160 S.W. 
2d 388, 290 Ky. 163. 

83. N.Y.—^tna Life Ins. Co. v. 
North Star Mines Co., 107 N.Y.S. 
140, 56 Misc. 164. 

Beoessary showing 

In an action to recover an addi¬ 
tional premium under an employer’s 
liability policy, insured is not en¬ 
titled to counterclaim for an amount 
paid by it in settlement of a claim 
by an employee for an injury with¬ 
out showing that the loss is covered 
by the policy.—^Magnet Coal Co. v. 
Donaldson, 248 S.W. 196, 197 Ky. 
831. 

84. Wis.—^De Wolf y. Washington, 
97 N.W. 220, 119 Wis. 664. 

85. U.S.—Stuyvesant Ins. Co. v. Sus¬ 
sex Fire Ins. Co., C.C.A.N.J., 90 
F.2d 281, certiorari denied 58 S.Ct. 
144, 802 U.S. 742, 82 L.Ed. 673. 

Persons entitled to sue and parties 
in actions for assessments or on 
premium notes see infra §§ 366, 
396. 
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does not have the right to sue in his own name to 
recover a premium,8® even as to a policy negotiated 
by him,87 and even where he is authorized to col¬ 
lect the premium,88 unless he is entitled thereto by 
way of assignment88 or subrogation.80 However, 
he may sue in his own- name -where the company 
holds him liable for premiums and he has paid the 
one in question,8i and an assignment is unnecessary 
to enable him to sue in his own name.82 Under 
some circumstances the agent may so recover, even 
though he has not actually paid the premium to the 
company.83 He may sue in his own name where he 
has become personally liable to insurer for the pre¬ 


mium,94 as in the case of an agent under a duty to 
collect premiums, extending credit to insured for 
such premiums.85 

An action to recover a premium may in a proper 
case be brought by an agent in the name of the 
company to the agent’s use.®8 

f. Pleading 

The usual rules of pleading In civil cases apply In 
an action for Insurance premiums. 

The general rules of pleading apply to the decla¬ 
ration, complaint, or petition in an action for pre¬ 
miums on an insurance policy. 8 7 The pleading 


Frexniiun Is deM due only to insur¬ 
er, and, until insurer disposes of 

right therein, it has full legal and 

equitable title thereto.—^Horton v. 

Eagle Indemnity Ins. Co.. 171 A. 322. 

86 hr.H. 472. 

86^1 Ga.—Stevens v. Hunt, 6 S.B. 2 d 
691, 61 Ga.App. 266—^Montgomery 
Heal Estate & Insurance Co. v. Se¬ 
curity Mortg. Co., 166 S.B. 60. 46 
Ga.App. 693. 

La.—Janvier & Co. v. Fritz, App., 
180 So. 172, rehearing denied 180 
So. 444. 

Or.—Harrison v. Blrrell, 115 P. 141, 
58 Or. 410. 

Tex.—^J. B. Earnest & Co. v. Word, 
162 S.W. 2 d 325, 137 Tex. 16, revers¬ 
ing Word V. J. E. Earnest & Co., 
C1V.APP., 129 S.W.2d 833. 

33 C.J. p 67 note 93—26 C.J. p 116 
note 69. 

87. La,—Janvier & Co. v. Fritz, 
App.. 180 So. 172, 173, quoting 
Corpus jruzlB, and rehearing de¬ 
nied 180 So. 444. 

33 C.J. p 67 note 88 . 

88 . La.—Janvier & Co. v. Fritz, su¬ 
pra, quoting Corpus Juris. 

38 C.J. p 67 note 87. 

89. Ga,—^Montgomery Real Estate & 
Insurance Co. v. Security Mortg. 
Co.. 166 S.E. 60, 45 Ga,App. 693. 

Tex.—J. E. Earnest & Co. v. Word, 
152 S.W.2d 825, 137 Tex. 18. revers¬ 
ing Word V. J. E. Earnest & Co., 
Clv.App., 129 S.W.2d 833. 

33 C.J. p 67 note 94. 

90. Ga.—Stevens v. Hunt, 6 S.E.2d 
691, 593, 61 Ga.App. 265, citing 
Corpus Juris—Montgomery Heal 
Estate & Insurance Co. v. Security 
Mortg. Co.. 166 S.E. 60, 45 Ga.App. 
693. 

La,—Janvier & Co. v. Fritz, App., 180 
So. 172, 173, quoting Corpus Juris, 
and rehearing denied 180 So. 444. 

Miss.—Barry & Brewer v. Wright, 
150 So. 186, 187. 168 Miss. 216, cit¬ 
ing Corpus Juris. 

Neb.—Blelcher. v. Heeter, 4 N.W.2d 
897, 141 Neb. 787. 

Okl.—Walker v, McCray. 269 P. 279, 
182 OkL 18. I 


Tex.—J. E. Earnest & Co. v. Word, 
152 S.W.2d 325, 137 Tex. 16. re¬ 
versing Word V. J. E. Earnest & 
Co., Clv.App.. 129 S.W.2d 838. 

33 C.J. p 67 note 94. 

91. U.S.—Stuyvesant Ins. Co. v. 
Sussex Fire Ins. Co., C.C.A.N.J., 
90 F.2d 281, certiorari denied 58 
S.Ct. 144, 302 U.S. 742. 82 L.Ed. 
578. 

Ga.—Stevens v. Hunt, 6 S.E.2d 691, 
593, 61 Ga,App. 265, citing Corpus 
Juris —^Henry Darling, Inc., v. Har¬ 
vey-Given Co., 161 S.B. 618, 621, 
40 Ga.App. 771, citing Corpus Ju¬ 
ris. 

Miss.—Barry & Brewer v. Wright, 
160 So. 186. 187, 168 Miss. 216, cit¬ 
ing Corpus Juris. 

Okl.—Walker v. McCray. 269 P. 279, 
132 Okl. 18. 

Pa.—Osborne v. Victor Dairies, Inc., 
10 A2d 129, 188 Pa.Super. 117. 

Tex.—J. E. Earnest & Co. v. Word, 
152 S.W.2d 326, 137 Tex. 16, re¬ 
versing Word V. J. E. Earnest & 
Co., Clv.App., 129 S.W.2d 8^. 

Wash,—Lamb v. Connor, 146 P. 174, 
84 Wash. 121. 

33 C.J. p 68 note 95. 

Agent's right to recover premiums 
advanced on behalf of insured see 
supra § 178. 

92. Ga,—Stevens v. Hunt, 6 S.B.2d 
591, 61 Ga.App. 265. 

Or.—^Harrison v. Birrell, 115 P. 141, 
68 Or. 410. 

Tex.—J. E. Earnest & Co. v. Word, 
162 S.W.2d 325, 137 Tex. 16. re¬ 
versing Word V. J. E. Earnest & 
Co., Civ.App., 129 S.W.2d 833. 

93. Cal.—^Nisbet v. Rhinehart, 42 P. 
2d 71, 75, 2 CaL2d 477, citing Cor- 
pus Juris. 

Ga.—Stevens v. Hunt, 6 S.B.2d 691, 
598, 61 Ga.App. 265, citing Corpus 
juris. 

La.—^Weisraan Ins. Agency v. Bass, 
127 So. 685, 636. 14 La.Ann. 207, 
citing Corpus Juris. 

33 C.J. p 67 note 91. 

94. Cal.—^Nlsbet v. Rhinehart, 42 
P.2d 71, 2 Cal.2d 477, 

La.—Weisman Ins. Agency v. Bass, 
127 So. 636, 14 La.Ann. 207. 
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Del oredere agent 

If the agent stands in the position 
of a del credere agent, making con¬ 
tracts with persons to be insured In 
his own behalf, and collecting and 
forwarding premiums to the compa¬ 
nies, Insured persons having nothing 
to do with the companies, he may 
sue in his own name for unpaid pre¬ 
miums.—^Metropolitan Life Ins. Co. 
V. George H. Olmsted Co., 162 N.E. 
641, 28 Ohio App. 139, affirmed 

George H. Olmsted & Co. v. Metro¬ 
politan Life Ins. Co., 161 N.E. 276, 
118 Ohio St. 421. 

95. Ga.—Stevens v. Hunt, 6 S.B.2d 
691, 61 Ga.App. 265. 

98. Ill.—Glllett V. Insurance Co. of 
North America, 39 Ill.App. 284. 

97. Mo.—^Daniel & Henry Co. v. F. 
Blerman & Sons Metal & Rubber 
Co., 121 S.W.2d 200, 234 Mo.App. 
792, transferred, see, Sup., 116 S. 
W.2d 26. 

33 C.J. p 68 note 8. 

Aotloii by agent 

(1) Sufficient facts must be alleg¬ 
ed to show that agent has the right 
to sue in his own name. 

Pa.—^Bell Co. v. Monroe Hotel Co., 
73 Pa.Super. 460. 

Tex.—J. E. Earnest & Co. v. Word, 
152 S.W.2d 326, 137 Tex. 16, re¬ 
versing Word V. J. B. Earnest & 
Co., Civ.App., 129 S.W.2d 833. 

(2) Allegation of subrogation is 
unnecessary in action by insurance 
agency in its own name If the facts 
alleged show Insured liable direct¬ 
ly to the agency.—^Weisman Ins. 
Agency v. Bass, 127 So. 635, 14 La. 
App. 207. 

Discovery 

(1) The petition of Insurer in an 
action in the nature of a bill of dis¬ 
covery to enforce Its right given by 
the policy to examine, at all rea¬ 
sonable times, the hooks of insured 
in so far as 'they relate to compen¬ 
sation paid to employees, should con¬ 
tain the allegation that Insurer made 
a demand to examine the books of 
Insured at a reasonable time or 
times.—^Palmer & Hardin v. Fidelity 
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must state or set forth facts sufficient to state a 
cause of action^® and show plaintiff’s right to re¬ 
cover thereon.®® A complaint by a foreign com¬ 
pany for a premium on a contract of insurance 
made within the state, although it alleges that the 
company is authorized to do business in the state, 
must allege that the company was so authorized at 
the time of entering into the contract.^ 

Plea, answer, etc. Defendant’s pleadings in an 
action for premiums on an insurance policy are 
governed by general rules of pleading.® Accord¬ 
ingly insured suflSciently states a defense where his 
affidavit of defense avers a payment on account and 
a supplemental affidavit avers payment in full.® 
Averment of an oral agreement by an agent to ac¬ 
cept part payment of the premiums in merchandise 
has been held sufficiently to state a defense to the 
extent of such payment, in an action by such agent, 
notwithstanding statutory restrictions against such 
agreements by agents of insurance companies.^ 
Where insured seeks to set-off a loss under the 
policy to an action for premiums under such policy 
he must plead the contract of insurance under which 
the loss is claimed,5 and set forth facts sufficient to 
constitute a cause of action thereunder.® A claim 
by insured for damages on the ground that the pol¬ 


icy did not satisfy the preliminary contract of in¬ 
surance is not available without an affirmative plea 
of breach of warranty by way of set-off or counter¬ 
claim.'^ 

Issues, proof, and variance. In accordance with 
general rules the only issues in the case and to be 
determined in the trial of an action for premiums 
are those which are properly raised by the plead¬ 
ings and evidence.® In the absence of a statute to 
the contrary, a foreign insurer suing to recover pre¬ 
miums is not required to plead and prove that it 
obtained a certificate to do business within the 
state.® Under the general rule which requires the 
proof in an action at law to correspond with, and 
be confined to, the issues raised by the pleadings, 
in the absence of a plea of mutual mistake, in an 
action for premiums, proof that the parties intend¬ 
ed an agreement other than that set out is incompe¬ 
tent and inadmissible.^® So, in an action by a sure¬ 
ty company for premiums on a surety bond given 
to secure performance by defendant of his contract 
with a city, a premium being due one year from 
the execution of the bond, where the company does 
not plead that defendant’s contract with the city has 
run more than a year, it cannot give proof on that 
point^l 


& Casualty Co. of New York, 126 S. 
W. 270, 137 Ky. 189. 

(2) Where at the end of the term 
of the policy Insured has rendered a 
statement of the compensation paid 
to Its employees and has paid an 
additional premium based on such 
statement, a petition for an inspec¬ 
tion of the books of insured which 
does not allege that insurer knows or 
believes that the amount finally paid 
is not correct, but In which Insurer 
relies simply on the agreement to 
permit inspection is not sufficient— 
Fidelity & Ccusualty Co. v. Boorse. 29 
Pa.Co. ;383, 384—36 C.J. p 1068 note 6. 

Ztemlzatlon. of acooiut held suffi¬ 
cient.—^Henry Darling, Inc., v. Har¬ 
vey-Given Co., 161 S.B. 618, 40 Ga. 
App. 771. 

Petition held snfflolent as against 
demurrer.—U. S. Fidelity & Guaran¬ 
ty Co. V. Cahill, 94 S.W.2d 320. 264 
Ky. 135. 

Unknown facts 

Where insurer, in response to a 
motion for bill of particulars and 
prayer for oyer on ground that pe¬ 
tition was indefinite, alleged that In¬ 
sured was indebted to It for premi¬ 
ums on policies providing for pre¬ 
miums on the basis of the amount 
paid to employees and that insured 
refused to comply with provision 
that insurer should be permitted to 


inspect books to determine actual 
premiums earned, and insurer plead¬ 
ed all pertinent facts available to it 
and alleged that all other informa¬ 
tion required for disposition of the 
proceeding was within exclusive con¬ 
trol of insured, and that insurer 
could not secure the information 
prayed for, the supplemental peti¬ 
tion was sufficient.—^American Em¬ 
ployers* Ins. Co. V. Furr, La.App., 5 
So.2d 343. 

98. Mo.—^Daniel & Henry Co. v. F. 
Bierman & Sons Metal & Rubber 
Co., 121 S,W.2d 200, 234 Mo.App. 
792, transferred. See, Sup., 116 S. 
W.2d 26. 

Pa.—^Bell Co. v. Monroe Hotel Co., 73 
Pa.Super. 460—O’Brien & Co. v. 
Feldman, Com.Pl., 36 Luz.Leg.Reg. 
9. 

Snfllolexit statements 
S.D.—Interstate Surety Co. v. 
Thompson, 186 N.W. 115, 46 S.D. 
91. 

99. Tex.—Security Union Casualty 
Co. v. M. & V. Tank Co., Clv.App., 
296 S.W. 292. 

1. Kan.—Gilbert v. State Ins. Co., 44 
P. 442, 3 Kan.App. 1. 

Authority of foreign company to do 
business within state see supra § 
76. 

Contract within state pleaded.— 
Automobile Ins. Co. of Hartford, 
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Conn. V. Barondess, 176 N.Y.S. 889, 
107 Mlsc. 518. 

2. Pa.—^Bell Co. v. Monroe Hotel 
Co., 73 Pa.Super. 460. 

33 C.J. p 69 note 35. 

3. Pa.—Bell Co. v. Monroe Hotel 
Co.,»supra. 

4. Pa.—Gantert v. Lancaster Sta¬ 
tionery Co., 8 Pa-Dlst. & Co. 406, 40 
Lanc.L.Rev. 29. 

5. N.Y.—^tna Life Ins. Co. v. 
North Star Mines Co., 107 N.Y.S. 
140, 56 Misc. 164. 

e. N.Y.—^^tna Life Ins. Co. v. 
North Star Mines Co., supra. 

7. Wis.—DeWolf v. Washington, 97 
N.W. 220, 119 Wis. 664. 

& Cal.—San Francisco Realty Co. 
V. Linnard, 276 P. 368, 98 Cal.App. 
88. 

Ky.—Skaggs v. Ferguson, 7 S.W.2d 
213, 224 Ky. 776. 

Tex.—Minney v. Furman, Lawrence 
& Parker, Clv.App., 286 S.W. 287. 

9. Tex.—Burt v.' St. Paul Mut. Hail 
& Cyclone Ins. Co., Civ.App., 264 
S.W. 686—Stadtler v. Southern 
Surety Co., Clv.App., 263 S.W. 681. 

10, Ky.—Levi v. National Surety 
Co., 18 S.W.2d 1001, 280 Ky. 236. 

I IL N.Y.—Illinois Surety Co. v. 

I Hildebrand, 126 N.Y.S. 661. 
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g. Evidence 

The insurer has the burden of proving the existence 
of a binding insurance contract between the parties and 
the amount of premiums due thereon, and the insured 
must prove a defense of payment or reiease. The usual 
ruies as to admissibility and weight and sufficiency of 
evidence apply. 

In an action to recover premiums due and owing 
on an insurance policy, the burden is on insurer to 
prove the existence of a completed and binding con¬ 
tract between the parties,^2 and, if the amount of 
premiums due and owing is in dispute, the burden 
is on insurer to prove that the amount claimed is 
the amount due.^S The burden of proving affirma¬ 
tive defenses rests on defendant.i-i So, if payment 
is interposed as a defense the burden is on insured 
to prove it,^5 and, where insured interposes a de¬ 


fense of release from liability by an agent of in¬ 
surer, insured has the burden of proving such agen¬ 
cy and its extent.^® if the contract of insurance 
discloses prima facie a want of insurable interest, 
the burden is not on defendant to show illegality; 
the burden is on the company to prove an insurable 
interest and this rule applies in an action to 
foreclose a mortgage given to secure the payment 

of premiums.18 

Where the question of liability for the premiums 
sought to be recovered depends in part on whether 
there has been an acceptance of the policy by in¬ 
sured which would impose liability, proof of reten¬ 
tion of the policy by insured after its delivery to 
him raises a rebuttable presumption of such accept- 
ance,^2 the burden being on insured to prove the 


La.—Commercial Standard Ins. 
Co. V. Market Produce Co., App., 
197 So. 164. 

Issuance and d^very of policy 
Iowa.—Globe Indemnity Co. v. An- 
derson-Deering Co„ 205 N.W. 845, 
200 Iowa 1035. 

13. Cal.—^Indemnity Ins. Co. of 
North America v. Watson, 16 P.2d 
760, 128 CaLApp. 10. 

Additional compensation 

<1) When once policies are Issued 
and delivered at an agreed premium, 
the burden of establishing a right to 
additional compensation is on the 
company.—^New Amsterdam Casualty 
Co. V. Saloman, 165 Ill.App. 264. 

(2) Where rider attached to orig¬ 
inal policy of Indemnity insurance 
provided that indorsement evidenced 
by rider should not bind insurer un¬ 
til countersigned by duly authorized 
representative, burden rested on in¬ 
surer suing for additional premium 
payable under rider to establish that 
indorsement or rider was counter¬ 
signed.—Globe Indemnity Co. v. An- 
derson-Deerlng Co., 205 N.W. 845, 
200 Iowa 1035. 

Compensation and liability insurance 

(1) The burden of proof is on in¬ 
surer to show the right to a premi¬ 
um baaed on the compensation paid 
to the employees of insured.—Globe 
Indemnity Co. v. Anderson-Deering 
Co., supra—36 C.J. p 1068 note 8. 

(2) Thus insurer has the burden 
of proving that there were more 
persona employed in any specified 
occupation than as set forth in the 
schedule attached to the policy.— 
New Amsterdam Casualty Co. v. 
Saloman, 165 Ill.App. 264. 

(3) Insurer also has the burden of 
proving that employees not included 
within the schedule were employed 
under conditions which brought them 
within the purview of the policy. 

Cal.—^Pacific Coast Casualty Co. v. 

Home Telephone & Telegraph Co„ 
106 P. 262, 11 CalA.pp. 712. 


Ill.—^New Amsterdam Casualty Co. 

V. Saloman, supra. 

Vt.—Travelers’ Ins. Co. v. Rooney, 

112 A 355, 95 Vt. 109. 

(4) Insurer has the burden of 
proving that certain employees were 
within a clause of the policy calling 
for a higher rate of premium.—^Em¬ 
ployers* Mut. Liability Ins. Co. of 
Wisconsin v. Queen City Bottling 
Co., 216 N.W. 639, 173 Minn. 65. 

(5) It has been held, however, 
that, where the policy requires In¬ 
sured to keep an accurate record of 
payments made to employees and it 
fails to do so, the burden is on in¬ 
sured to prove what part of the to¬ 
tal amount paid as compensation to 
its employees was paid to employees 
whose compensation was not to be 
Included in determining the amount 
of the premium.—^Frankfort Marine 
Accident & Plate Glass Ins. Co. v. 
California Artistic Metal & Wire Co., 
151 P. 176, 28 Cal.App. 74. 

(6) If insured fails to meet such 
burden, the court may properly con¬ 
sider all compensation paid by in¬ 
sured as the basis of computation,— 
Frankfort Marine Accident & Plate 
Glass Ins. Co. v. California Artistic 
Metal & Wire Co., supra. 

(7) If the amount due is based on 
an audit of insured’s books by insur¬ 
er, the burden is on insurer to prove 
that the audit is correct.—^Lumber 
Mut. Casualty Ins. Co. of New York 
V. Horowitz, 1 N.T.S.2d 191, 166 
Mlsc. 506. 

(8) Where Insured has recognized 
the validity of rates established un¬ 
der his policy by repeatedly paying 
the premiums baaed thereon, it is 
presumed that the rates were ap¬ 
proved in accordance with the gov¬ 
erning statutes, the burden being 
on insured to prove the contrary.— 
New Trosper Coal Co. v. Maryland 
Casualty Co.. 266 S.W. 32, 204 Ky. 
464. 


14. Delay In delivery 

If insured asserts as a defense 
that the policy was to be delivered 
within a reasonable time, and that 
it was not so delivered, the burden 
is on him to show that the time 
consumed was unreasonable.—De 
Leon V. Walters. 60 So. 934, 163 Ala. 
499, 19 Ann.Cas. 914. 

15. Ind.—S. S. Kresge Co. v. Union 
Ins. Co. of Indiana, 146 N.E. 851, 
196 Ind. 46. 

Credits 

In action by insurance agent for 
balance due for advance Insurance 
premiums wherein plaintiff admitted 
that certain amount had been cred¬ 
ited to plaintiff for surrender value 
of policies, plaintiff was not required 
to prove surrender value, since, if 
defendant was not satisfied with 
plaintiff's confession concerning 
credit, burden was on defendant to 
show what the proper credit should 
have been.—Osborne v. Victor Dai¬ 
ries, Inc., 10 A2d 129, 138 Pa.Super. 
117. ' 

16. Ky.—Fidelity & Deposit Co, of 
Maryland v. McComas’ Adm'r, 176 
S.W.2d 1017, 295 Ky. 860. 

17. Pa.—United Security Life Ins. 
& Trust Co. of Pennsylvania v. 
Brown, 113 A 446, 270 Pa. 270— 
United Security Life Ins. & Trust 
Co. of Pennsylvania v, Brown, 113 
A 443, 270 Pa, 264, followed in 
113 A 446, 270 Pa. 269. 

18. Pa.—^United Security Life Ins. 
& Trust Co. of Pennsylvania v. 
Brown, 113 A 446, 270 Pa. 270— 
United Security Life Ins. & Trust 
Co. of Pennsylvania v. Brown, 113 
A 443, 270 Pa. 264, followed in 
113 A 446, 270 Peu 269. 

19. Ark.—Fire Ass'n of Philadelphia 
V. Bonds, 287 S.W. 587, 171 Ark. 
1066—Gray v. Blackwood, 174 S.W. 
541, 117 Ark. 100—Gray v. Black¬ 
wood. 166 S.W. 968, 112 Ark. 332. 

Retention of policy as acceptance 
generally see supra S 265. 
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contrary.20 Proof that a policy was mailed to in¬ 
sured’s address and not returned to the sender is 
prima facie evidence of delivery.^i 

Admissibility. The general rules of admissibility 
of evidence apply in actions for premiums .22 In an. 
action for premiums such evidence, and only such, 
as has a bearing on the issues in the case,23 and is. 
competent,24 may be admitted. In such an action 


the policy is admissible in proof of the company’s 
execution of the contract.25 Parol evidence in con¬ 
tradiction of the terms of the policy is inadmissi- 

ble.26 

Weight and sufficiency. General rules governing 
the weight and sufficiency of evidence in civil ac¬ 
tions apply in actions for premiums.27 The testi- 


20l Ark.—Gray v. Blackwood, 165 
S.W. 968, 112 Ark. 332. 

21. N.J.—^Robertson v. Burstein, 141 
A. 92, 104 N.J.Law 218, reversed 
on other grounds 146 A. 355, 105 
N.J.Law 376, 65 A.L.R. 324. . 

22. Cal.—Ocean Accident & Guaran¬ 
tee Corporation, Limited, of Lon¬ 
don, England v. Johnson, 270 P. 
371, 205 Cal. 225. 

Ky.—Levi v. National Surety Co., 18 
S.W.2d 1001, 230 Ky. 236. 

Mont.—Coover v. Davis, 121 P.2d 986, 
112 Mont 606. 

33 C.J. p 70 note 72. 

Ezoessiveness of chargM 
Where the petition, in an action 
on an account by an agent to recov¬ 
er premiums advanced on behalf of 
insured, does not affirmatively allege 
or show an express contract to pay, 
evidence that the charges were ex¬ 
cessive should be admitted.—^Henry 
Darling, Inc., v. Harvey-Given Co., 
151 S.E. 518, 40 Ga.App. 771. 

23. N.T.—Lumber Mut Casualty 

Ins. Co. of New York v. Horowitz, 
1 N.T.S.2d 191, 165 Mlsa 606. 

Tex.—City Nat. Bank of Bowie v. 
Southern Casualty Co., Civ.App., 
33 S.W.2d 830. 

irrelevant evidence is inadmissible 

N.J.—^Robertson v. Purstein, 141 A. 
92, 104 N.J.Law 218, reversed on 
other grounds 146 A. 366, 106 N.J. 
Law 376, 65 A.L.R. 324. 
Compensation and liability insurance 

(1) Evidence of insurer's refusal 
to defend suit by defendant's em¬ 
ployee was held Improperly admitted, 
where plaintiff had refused to as¬ 
sume liability because of delay in 
giving notice.—Continental Casualty 
Co. V. Monarch Transfer & Storage 
Co., Mo.App., 23 S.W.2d 209. 

(2) WTiere the question at issue 
was the actual amount of the pay 
roll of insured, shown in some in¬ 
stances by the original pay roll and 
in others by what purported to be 
correct copies, the right of insured 
to introduce other evidence purport¬ 
ing to show the average number of 
employees and the amounts of the 
pay rolls for the period of the policy 
was denied.—^Employers' Liability 
Assur. Corp., Ltd. v. Kelly-Atkinson 
Constr. Co., 196 IlLApp. 620. 

(3) In action on policies fixing 
amount of premiums according to 
employees' remuneration, under com¬ 


plaint alleging that certain sum was 
due on basis of insurer’s “audit" of 
employer’s books, evidence that em¬ 
ployees' remuneration was greater 
than that shown by books is admis¬ 
sible, notwithstanding absence of al¬ 
legation of incorrectness or falsity 
of books.—^Lumber Mut. Casualty 
Ins. Co. of New York v. Horowitz, 1 
N.Y.S.2d 191, 166 Misc. 606. 

24. Cal.—Ocean Accident & Guaran¬ 
tee Corporation, Limited, of Lon¬ 
don, England v. Johnson, 270 F> 
371, 205 Cal. 225. • 

Ill.—Palmer v. Lloyd, 38 N.E.2d 67, 
312 IlLApp. 182. 

Mo.—Thomas v. Land, 30 S.W.2d 
1036, 225 Mo.App. 216. 

Admissions 

A statement furnished by Insured, 
in response to a request from insur¬ 
er for a statement as to the amount 
paid out on the policy in order that 
Insurer might determine the amount 
of the premium, has been regarded 
as an admission by insured that the 
employees specified in such state¬ 
ment were within the purview of 
the policy and that their compensa¬ 
tion might properly be considered in 
determining the amount of the pre¬ 
mium.—^New Amsterdam Casualty 
Co. V. SaJoman, 165 Ill.App. 264. 
DeolarationB 

(1) Declarations of the agent of 
the company, made at the time of 
making the contract, are admissible 
against the company.—^Heller v. 
Crawford, 37 Ind. 279. 

(2) On the other hand, the repre¬ 
sentations of an unauthorized agent 
are properly excluded from the evi¬ 
dence as against insurer, who had 
no knowledge of the acts of such 
agent.—^tna Life Ins. Co. v. Nali- 
botsky, 95 Fa.Super. 456. 

FoTULdatloiv for proof 

In support of his claim to recov¬ 
er an additional premium on an em¬ 
ployer's liability policy. Insurer is 
not entitled to Introduce evidence as 
to the amount paid certain em¬ 
ployees of insured without first show¬ 
ing that such employees are within 
the purview of the policy.—Travel¬ 
ers' Ins. Co. V. Rooney, 112 A. 356. 
95 Vt 109. 

BecoUections 

Where the amount of premium for 
which Insured is liable under an 
employers liability policy is govern¬ 
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ed by the nature of the work done 
by the various employees of insured, 
insured being required to keep ac¬ 
curate records showing the various 
kinds of employees so as to enable 
Insurer to determine therefrom the 
premiums due, on failure of insured 
to keep such records, testimony of a 
witness for insured based on his 
general recollection of the matters 
as to which records should have been 
kept is inadmissible.—Ocean Acci¬ 
dent & Guarantee Corporation, Lim¬ 
ited, of London, England, v. Johnson, 
270 P. 371, 205 Cal. 226—Frankfort 
Marine Accident & Plate Glass Ins. 
Co. V. California Artistic Metal & 
Wire Co., 151 F. 176, 28 Cal.App. 74. 
Audit of books of insured 

(1) Where public liability and 
compensation policies authorized au¬ 
dit of insured’s books within one 
year to determine revenue and pay 
roll for computing premiums, evi¬ 
dence regarding revenue and wages 
as disclosed by subsequent audit 
made after one-year period was held 
admissible in suit for premiums, 
where Insured had fraudulently 
withheld information regarding wa¬ 
ges and revenue,—Globe Indemnity 
Co. V. Butler-Newark Bus Line, 168 
A. 465, 111 N.J.Law 686. 

(2) In action to recover compen¬ 
sation policy premiums, auditor's re¬ 
port classifying employees and 
showing wages paid, having nota¬ 
tions by another constituting no part 
of report, was held properly admit¬ 
ted.—City Nat. Bank of Bowie v. 
Southern Casualty Co., Tex.Clv.App., 
33 S.W.2d 830. 

25. Okl.—Citizens' Ins. Co. v. 

Adams, 177 F. 364, 74 Okl. 162. 

26. N.Y.—^Massachusetts Bonding & 

Ins. Co. V. Thomson, 168 N.Y.S. 

973. 181 App.Div. 426. 

33 C.J. p 70 note 73. 

27- La.—^American Employers' Ins. 

Co. V. Hyman, 138 So. 719, 18 La. 

App. 455. 

Okl.—Maryland Casualty Co. v. Cow¬ 
an, 91 P.2d 756, 185 Okl. 304. 

33 C.J. p 70 note 83. 

Evidence held suAdent to show 

(1) Acceptance of policy.—^New 
Amsterdam Casualty Co. v. Hetter- 
str,om, 197 Ill.App. 452. 

(2) Compliance with terms of pol¬ 
icy.—^^na Casualty & Surety Co. v 
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mony of one witness may be sufficient to establish 
matter going to relieve insured of liability.^S 

h. Trial 

Disputed questions of fact should be submitted to the 
Jury under proper instructions by the court. The verdict 
must be supported by the evidence. 

The general rules governing the trial in civil ac¬ 
tions apply in actions for premiums on insurance 
policies.29 Thus, in accordance with general rules 


as to instructions, which are applicable in actions 
for premiums,^® instructions given in such an ac¬ 
tion must be in accord with, and be appropriate un¬ 
der, the pleadings in the case;^-*- they should cor¬ 
rectly state the law, 32 and not be mislcading.33 

Province of court and of jury. Questions of law 
in actions for premiums on insurance policies are 
to be determined by the court,3^ while questions of 
fact in such actions ordinarily are to be determined 
by the jury3 5 or by the trial court sitting as a ju- 


Bomer Hardwood Co., 125 So. 303, 
12 La.App. 145. 

(3) Nonacceptance of policy.—^Fir- 
po V. Slyter, 272 P. 1111, 95 Cal.App. 
600—33 C.J. p 71 note 83 [b] (4). 

(4) Payment.—Maryland Casualty 
Co. V. Cowan, 91 P.2d 766, 185 Okl. 
304. 

(5) That particular employee was 
within a compensation policy so as 
to entitle insurer to a premium on 
his salary.—U. S. Casualty Co. v. 
Burton-Pltt Lumber Co.. 152 S.B. 919, 
41 Ga.App. 405. 

(6) Other matters.—^Zurich Gener¬ 
al Accident & Liability Ins. Co. v. 
Port Worth Laundry Co., Tex.Clv. 
App., 63 S.W.2d 236, denyingT rehear¬ 
ing 68 S.W.2d 1068—Bernard v. Fi¬ 
delity Union Casualty Co., Tex.Clv. 
App., 296 S.W. 693—33 C.J. p 70 note 
83 [a], [c]—36 C.J, p 1068 note 16 
[a]. 

Bvldenoe held iiLBuffloleiLt to show 

(1) Acceptance of policy.—^Lumber 
Ins. Co. V. Henderson Lumber Co., 
86 S.E. 60, 16 Ga.App. 766. 

(2) Agreement changing policy 
Tate of premium.—Central Surety & 
Insurance Corporation v. Canulette 
Bhipbullding Co., La,App., 196 So. 
114. 

(3) Authorization of transfer of 
policy.—^Zurich General Accident & 
Liability Ins. Co. v. Pond Coal Co., 
185 A. 662, 14 N.J.Mlsc. 469. 

(4) Countersigning of rider so as 
to render it binding.—Globe Indem¬ 
nity Co. V. Anderson-Deering Co., 206 
N.W. 846, 200 Iowa 1036. 

(5) Existence of valid contract or 
policy.—Commercial Standard Ins. 
Co. V. Market Produce Co., La.App., 
197 So. 164. 

(6) Payment.—^McElroy v. Parry, 
La.App., 152 So. 793. 

(7) Other matters.—City Nat 
Bank of Bowie v. Southern Casualty 
Co., Tex.Clv.App., 33 S.W.2d 830— 
33 C.J. p 70 note 83 [f], [g]-36 C. 
J. p 1068 note 16 [b]. 

Approximate estimatea 

Where insured under an employ¬ 
er's liability policy obligated itself 
to furnish to Insurer correct state¬ 
ments of the amount of wages paid 
to employees covered by the policy 


as a basis for the adjustment of pre¬ 
miums, in an action to recover addi¬ 
tional premiums on the ground that 
defendant understated such wages, 
the fact that plaintiff is unable to 
prove with certainty the amount of 
such payments because of the man¬ 
ner in which defendant kept its 
books does not deprive it of the right 
to recover at all, and the court is 
Justified in accepting approximate 
estimates as a basis of recovery, in 
the unavoidable absence of specific 
evidence.—Gllbane v. Fidelity & Cas¬ 
ualty Co. of New York, R. L. 163 F. 
673. 90 C.C.A. 265. 

28. Fraud 

Conn.—Beckwith v. Ryan, 34 A. 488, 
66 Conn. 589. 

89. Mo.—Continental Casualty Co. 
V. Monarch Transfer & Storage 
Co., App., 23 S.W.2d 209. 

33 C.J. p 71 note 92. 

30. Mo.—Continental Casualty Co. 
V. Monarch Transfer & Storage 
Co., supra- 
33 C.J. p 71 note 93. 

3L Proof of ultimate fact 
Petition which alleges that in¬ 
sured agreed to pay premium does 
not Justify instruction that, in ad¬ 
dition to finding that defendant ac¬ 
cepted the policy. Jury must find 
that defendant agreed to pay pre¬ 
miums therefor, since the allegation 
is merely a pleading of ultimate 
fact.—Continental Casualty Co. v. 
Monarch Transfer & Storage Co., su¬ 
pra. 

32. Mo.—Continental Casualty Co. v. 
Monarch Transfer & Storage Co., 
supra. 

33. Mo.—Continental Casualty Co. 
V. Monarch Transfer & Storage 
Co., supra 

34. Ky.—Fidelity & Deposit Co. of 
Maryland v. McComan’ Adm'r, 175 
S.W.2d 1017, 295 Ky. 850. 

33 C.J. p 71 note 95. 

35. Ark.—McCarroll Agency v. Pro¬ 
tectory for Boys under Care of 
Franciscan Bros, of Cincinnati, 
Ohio, 124 S.W.2d 816, 197 Ark. 
634. 

Mass.—^Dwight R. Woodford Co. v. 
Johnson, 183 N.E. 710, 281 Mass. 
391. 


Mich.—Massachusetts Bonding & in¬ 
surance Co. V. Transamerican 
Freight Lines, 281 N.W. 584, 286 
Mich. 179. 

Mo.—Indemnity Mut. Marine Assur. 
Co. V. Powell & O’Rourke Grain 
Co.. 271 S.W. 538, 216 Mo.App. 673. 
N.Y.—^Metropolitan Casualty Ins. Co. 
of New York v. Rochester Fruit & 
Vegetable Co., 249 N.Y.S. 572, 232 
App.Div. 321—^Zurich General Acci¬ 
dent & Liability Ins. Co., Limited, 
of Zurich, Switzerland, v. Union 
Ferry Co. of New York & Brook¬ 
lyn. 196 N.Y.S. 693, 203 App.Div. 
168. 

N.C.—^Union Indemnity Co. v. Perry, 
151 S.B. 629, 198 N.C. 286—Fetter 
V. Boone, 142 S.E. 221, 195 N.C. 
860. 

Okl.—Scruggs V. Kessinger, 53 P.2d 
1125, 175 Okl. 510—Citizens’ Ins. 
Co. V. Adams, 177 P. 864, 74 Okl. 
162. 

33 C.J. p 71 note 96. 

Fartioular questions held for Jury 

(1) Authority of agent.—^Massa¬ 
chusetts Bonding & Insurance Co. v. 
Transamerican Freight Lines, 281 
N.W. 584, 286 Mich. 179. 

(2) Delivery and acceptance of 
policy. 

N.J.—Robertson v. Bursteln, 141 A. 
92, 104 N.J.Law 218, reversed on 
other grounds 146 A. 355, 105 N.J. 
Law 375, 65 A.L.R. 324. 

Okl.—Walker v. McCray, 269 P. 279, 
132 Okl. 18. 

(3) Disputed items of account.—C. 
Vernon Rettew Co. v. Heller, 85 Pa. 
Super. 418. 

(4) Existence of modifying agree¬ 
ment.—Massachusetts Bonding & In¬ 
surance Co. V. Transamerican 
Freight Lines, supra. 

(6) Timeliness of demand on mort¬ 
gagee.—Hennessey v. Helgason, 161 
So. 724, 168 Miss. 834. 

(6) Whether insurer agreed to 
give rebates.—J. E. Earnest & Co, v. 
Word, 162 S.W.2d 326, 137 Tex. 16, 
reversing Word v. J. E. Earnest & 
Co., Clv.App., 129 S.W.2d 833. 

(7) Whether policies were Incom¬ 
plete.—Massachusetts Bonding & In¬ 
surance Co. V. Transamerican 
Freight Lines, 281 N.W. 684, 286 
Mich. 179. 
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ry.36 If there is any substantial evidence in sup¬ 
port of an issue or question of fact,87 or if the evi¬ 
dence thereon is conflicting or permits of different 
inferences by reasonable men,88 such issue may and 
should be submitted to the jury for determination. 
Direction of a verdict in such a case is improper 
and should not be granted.89 If, however, the evi¬ 
dence is not conflicting, or different inferences 
therefrom are not permissible, the question ordina¬ 
rily is one for the determination of the court as a 
matter of law.^O 

If the evidence fails to establish either insurer’s 
claim for unpaid premiums or insured’s claim of 
payment, the complaint should be dismissed as of 
nonsuit.'*! In an action for premiums alleged to be 
due on several policies, failure of proof by insurer 
with respect to one of such policies does not justify 
entry of a nonsuit with respect to the whole action, 

36. Ark.—McCaxToll Agency v. Pro¬ 
tectory for Boys under Care of 
Franciscan Bros, of Cincinnati, 

Ohio. 124 S.W.2d 816, 197 Ark. 534. 

N.Y.—Lounsbury v. Duckrow, 60 N. 

Y.S. 927. 22 Mlsc. 484. 

Okl.—Scruggs V. Kesslnger, 58 P. 

2d 1125, 176 Okl. 510. 

37. Mo.—Patten v. Miller, 202 S.W. 

417, 199 MO.APP. 287. 

38. OkL—Citizens* Ins. Co. v. 

Adams, 177 P. 364, 74 OkL 162. 

Pa.—Wharen v. Markle Banking & 

Trust Co., Com.Pl., 32 Luz.Leg.Reg. 

405. 

33 C.J. p 71 notes 98, 99. 

of contract which is am¬ 
biguous, uncertain, and indefinite as 
to premiums payable should be sub¬ 
mitted to Jury.—^Agricultural Ins. Co. 
of Watertown, N. Y., v. Pittsburgh 
Refrigeration Corporation, 191 A. 

666, 127 Pa.Super. 27. 

39. N.Y.—^Metropolitan Casualty 
Ins. Co. of Now York v. Rochester 
Fruit & Vegetable Co., 249 N.Y.S. 

672, 282 App.Diy. 321. 

Pa.—^Agricultural Ins. Co. of Wa¬ 
tertown, N, Y. V. Pittsburgh Re¬ 
frigeration Corporation, 191 A. 666, 

127 Pa.Super. 27—American Cas¬ 
ualty Co. V. Keator, 24 Pa.Dl8t & 

Co. 225, 53 Montg.Co. 219. 

Tex.—Crowe v. Union Automobile 
Ins. Co., C1V.APP., 79 S.W.2d 168, 
error dismissed. 

4a S.C.—^U. S. Casualty Co. v. Con¬ 
solidated Auto Co., 98 S.E. 138, HI 
S.C. 865. 

Tex.—^Fidelity & Casualty Co. of 
New York v. J. W. Crowdus Drug 
Co., Civ.App., 166 S.W. 1186. 

33 C.J. p 71 note 1. 

Plegslity of txansactioii 
In suit by assignee of life Insur¬ 
ance agent on Instrument whereby 
defendant, who had taken out policy, 
acknowledged himself to be Indebted 

44 0.J.S.-66 


such failure serving to bar recovery only of pre¬ 
miums alleged to be due on the policy as to which 
proof has failed.^2 

Verdict and findings* The verdict^^ and find¬ 
ings'^ in an action for premiums on an insurance 
policy must be responsive to, and in accord with, 
and be supported by, the evidence. The findings 
must not be inconsistent.^® 


L Judgment and Eeview 

The Judgment fn an action for premiums should be 
In accordance with the pleadings, evidence, and findings. 
General rules govern the review In actions for premiums 
on Insurance policies. 

In accordance with general rules, the judgment 
in an action for premiums on an insurance policy 
must be based on, and be supported by, the plead¬ 
ings,^® the evidence, 47 and the findings of fact.48 

Cal.—Indemnity Ins. Co. of North 
America v. Watson, 16 P.2d 760. 
128 Cal.App. 10. 

Mo.—^New Amsterdam Casualty Co. 
V. Mesker, 106 S.W. 661, 128 Mo. 
App. 188. 

FlXLdlngB held supported by evULeuoe 

(1) That defendant did not sign 
application.—Firpo v. Sly ter, 272 P. 
1111, 96 CaXApp. 600. 

(2) As to amount due.—^Meyer v. 
Krug. 19 N.K2d 111, 298 IlLApp. 
625. 

(3) Other findings.—^Indemnity 
Ins. Co. of North America v. Wat¬ 
son, 16 P.2d 760, 128 CaLApp. 10— 
36 C.J. p 1068 note 16 [a] (2)-(7). 
Findings held not req,nixed under 

evidence 

Mass.—^American Mut Liability Ins. 
Co. V. Condon, 188 N.B. 106, 280 
Mass. 617. 

Minn.—^Employers* Mut, Liability 
Ins. Co. of Wisconsin v. Queen 
City Bottling Co., 216 N.W. 689, 

178 Minn. 66. 

45 . Or.—^McCargar & McKay v. Fed¬ 
eral Securities Co., 284 P. 179, 184 
Or. 342, rehearing denied 298 P. 
695, 134 Or. 342. 

4a Vt.—Aseltine v. Perry, 54 A. 
190, 76 Vt 208. 

Judgment for insurer must be sup¬ 
ported by a complaint distinctly set¬ 
ting forth a cause of action.—^Bell 
Co. V. Monroe Hotel Co., 73 Pa. Super. 
460. 

47. U.S.—Ollbane v. Fidelity & Cas¬ 

ualty Co. of New York, R. L, 163 
F. 673, 90 C.C.A. 266. 

N.Y.—Fidelity & Casualty Co. of 
New York v. Fischer, 101 N.Y.S. 
545. 

4a Neb.—^Blelcher v. Heeter, 4 N.W. 

2d 897, 141 Neb. 787. 

N.C.—Travelers' Ins. Co. v. Murdock, 

179 S.E. 886, 208 N.a 223. 


to agent evidence was held conclu¬ 
sively to show that instrument was 
given for Illegal purpose to cover 
rebating of portion of insurance pre¬ 
mium, Justifying peremptory in¬ 
struction for defendant.—^Patten v. 
Miller, 202 S.W. 417, 199 Mo.App. 287. 

Bireotion of verdiot held proper 
under the evidence. 

Ill.—^Palmer v. Lloyd, 38 N.E.2d 67, 
812 IlLApp. 182. 

Tex—Moore v. McKinney, Civ.App., 
161 S.W.2d 266. 

86 C.J. p 1068 note 16 [aj (8). 

41. La—^Royal Indemnity Co. v. 
Shreveport Macaroni Mfg. Co., 124 
So. 596, 11 La App. 628. 

4a N.J.—^Robertson v. Bursteln, 141 
A. 92, 104 N.J.Law 218, reversed on 
other grounds 146 A. 355, 105 N.J. 
Law 876, 65 A.L.R. 324. 

4a N.Y.—^Manufacturing Liability 
Ina Co. V. McQuade Stevedoring 
Co., 193 N.Y.S. 67. 200 App.Div. 
470. 

OkL—^Maryland Casualty Co. v. Cow¬ 
an. 91 P.2d 766, 185 OkL 804. 
There must be substantial evL 
denoe in support of the verdict— 
McCarroll Agency v. Protectory for 
Boys under Care of Franciscan Bros, 
of Cincinnati, Ohio, 124 S.W.2d 816, | 
197 Ark. 584. 

JULabUlty of third person 

(1) Evidence held to sustain ver¬ 
dict that finance company promised 
to pay premiums for liability in¬ 
surance Issued in name of taxicab 
association and its individual mem¬ 
bers.—^Kenney Co. v. Home, 260 N. 
W. 358, 194 Minn. 367. 

(2) Evidence held to sustain ver¬ 
dict against the owner on policies in 
foreman’s name.—^Palmer v. Lloyd, 
38 N.B.2d 67, 312 IlLApp. 182. 

44. U.S.—Gllbane v. FideUty & Cas¬ 
ualty Co. of New York, R. I., 168 
F. 678, 90 aC.A. 266. 



§ 368 


INSURANCE 


44 C.J.S. 


In an action against several persons as individuals 
and as copartners, the judgment against them may 
be joint and several if their liability is such.^® 

The statutes of some jurisdictions provide for the 
payment of interest in the case of unpaid premiums; 
i:i such a case interest may and should be allowed 
in accordance with the terms of the statute. 
Apart from, or without reference to, any statute, 
interest has been held recoverable on the amount 
found due from the time the demand accrues.^i If 
the amount of premiums owing is liquidated, inter¬ 
est should be allowed from the time the premium 
became due.52 It has been held that, if the date 


when premiums became due is not found, interest 
will be allowed from the date of the institution of 
the action.53 however, the amount due cannot 
and does not become certain until the trial of the 
action, no interest need be allowed.54 

Attorney's fees and costs. In the absence of stat¬ 
utory or contract provision therefor, insurer is not 
entitled to an allowance for attorney’s fees in an ac¬ 
tion to enforce payment of premiums.®^ 

Rcviezv. General rules of appellate procedure 
apply on appeal or error in an action for premiums 
or assessments or on notes given therefor.®® 


2. Notes por Premtctms 


§ 359. In General 

' A premium note cannot be enforced by the insurer 
where the risk has not attached, but where a valid con¬ 
tract of insurance has been effectuated, the Insured Is 


liable on a premium note for premiums earned during the 
life of the contract or policy. 

A premium note cannot be enforced by insurer 
where the risk has not attached.®7 This rule ap- 


49- N.J.—John J. Carlin, Inc., v. 
O'Connor. 17 A.2d 684, 126 N.J.Law 
243. 

60. Ariz.—^Industrial Commission v. 
Arizona Power Co., 297 P. 452, 38 
Ariz. 44, afilrminsr 295 P. 305, 37 
Ariz. 425. 

51. Wash.—Casualty Co. of America 
V. Beattie, 136 P. 1153, 76 Wash. 
166, modifying 184 P. 817, 75 Wash. 
166. 

52. Wash,—^Empire State Surety Co. 
V. Moran Bros. Co., 127 P. 1104, 
71 Wash, 171. 

What oonatitTites liguidated asnount 
It has been held that an action 
for an additional premium, computed 
on the compensation paid employees 
of Insured, is an action for a liqui¬ 
dated amount, even though there Is 
a disagreement as to the basis of 
the computation, and interest should 
be allowed from the time the pre¬ 
mium was due, which ordinarily is 
at the time the policy expires. 

Ill.—^Employers' Liability Assur. 

Corp., Ltd. V. Kelly-Atkinson Con- 
str. Co., 195 I11.APP. 620. 

Wash.—^Empire State Surety Co. v. 
Moran Bros. Co., 127 P. 1104, 71 
Wash. 171. 

53. N.J.—^Fidelity & Casualty Co. v. 
Hill Const. Co., 164 A. 16, 11 N.J. 
Misc. 58. 

54. Cal.—Indemnity Ins. Co. of 
North America v. Watson, 16 P.2d 
760, 128 Cal.App. 10. 

55. Or.—Ocean Accident & Guaran¬ 
tee Corporation y. Albina Maine 
Iron Works, 260 P. 229, 122 Or. 

• 615. 

Contract oourtmed 
An agreement to pay expenses and 
charges as a consequence of a' sure¬ 
ty's execution of a bond in behalf 


of the principal does not cover at¬ 
torney's fees and other expenses in 
connection with a suit for the re¬ 
covery of premiums due.—Sanger 
Bros. V. Fidelity & Deposit Co. of 
Maryland, Tex.Civ.App., 293 S.W. 
1114. 

56. Ill.—Metropolitan Casualty Ins. 
Co. V, Dedi, 25 N.E.2d 842, 303 
IlLApp. 649. 

Mich.—^Employers' Liability Assur. 
Corp. V. Grand Rapids Bridge Co., 
102 N.W. 975, 139 Mich. 351. 

Minn.—^Employers' Mut. Liability 
Ins. Co. of Wisconsin v. Queen 
City Bottling Co.. 216 N.W. 639, 
173 Minn. 65. 

33 C.J. p 72 note 23. 

QuestioiLS raised by exoeptioxLs 
Where insured claims that its lia¬ 
bility for premiums on an employ¬ 
er’s liability policy is governed by 
a rate stated in an application for 
the policy, and not that stated in the 
policy delivered, an exception to the 
admission of the original applica¬ 
tion in evidence, taken by insurer, 
raises the question as to the effect of 
insured's acceptance of the policy 
without examination, on its right to 
claim the benefit of the rate specified 
in the application.—^Employers' Lia¬ 
bility Assur. Corp. v. Grand Rapids 
Bridge Co., 102 N.W. 975. 139 Mich. 
351. 

67. Ark.—^Pyramid Life Ins. Co. v. 
Belmont, 7 S.W.2d 82, 177 Ark. 
564. 

32 C.J. p 1209 note 23 [a]—38 C.J. 
p 65 note 35—38 C.J. p 1046 note 
22-23 [a]. 

Acoeptaace and approval 

(1) Where an application for in¬ 
surance provides that the company 
shall not be bound unless the appli¬ 
cation is accepted and approved at 
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its home office, there can be no re¬ 
covery on a note given by applicant 
for the premium In the absence of a 
showing that the application was ac¬ 
cepted and approved.—^Van Arsdale 
V. Young, 95 P. 778. 21 Okl. 161. 

(2) Where the application contem¬ 
plates the Issuance and delivery of 
a policy, applicant may avoid liabil¬ 
ity on a note given for the premium 
by proving that he received no policy 
and no notice of the approval of his 
application.—^Van Arsdale v. Young, 
supra. 

(3) But, where the application pro¬ 
vides that insurer shall be bound on 
the receipt and approval of the ap¬ 
plication by a general agent, and the 
application was approved on the day 
of its receipt and the policy was is¬ 
sued, insured is liable on a note giv¬ 
en to the agent for money advanced 
by him in payment of the premium, 
although insured did not receive the 
policy until after the loss and was 
not notified of the acceptance of the 
application.—^Van Arsdal e-Osborne 
Brokerage Co. v. Robertson, 128 P. 
107, 36 Okl. 123—Van Arsdale-Os- 
borne Brokerage Co. v. Cooper, 115 
P. 779, 28 Okl. 598. 

26 C.J. p 114 note 18. 

Destroctlon of crop 

If the crop is destroyed by hall be¬ 
fore the issuance of the policy, a 
note given by applicant for the pre¬ 
mium cannot be enforced.—^Van Ars- 
dale-Osbome Brokerage Co. v. Pat¬ 
terson, 164 P. 1131, 55 Okl. 477. 

Policy not delivered 

Failure of insurance company to 
deliver policy prevented recovery 
on premium note, where application 
provided no contract should exist 
until delivery of policy.—^Pyramid 
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plies where the insurance contract has never taken 
effect by reason of want of authority of the agent 
who entered into the same,5* or where the applica¬ 
tion for insurance * is rejected by the company 
or where insured has returned the policy, as author¬ 
ized by the preliminary contract for insurance, be¬ 
cause not satisfactory or where the preliminary 
contract has been rescinded by insured for failure 
of the company to comply with its terms,®i provided 
insured exercises his right to rescind within a rea¬ 
sonable time after he becomes aware by the deliv¬ 
ery of the policy that the company has not complied 
with its contract.®^ Where, however, a valid con¬ 
tract of insurance has been effectuated, insured is 
liable on a premium note for premiums earned dur¬ 
ing the life of the contract or policy.®® The sur¬ 
render and cancellation of the policy or other ter¬ 
mination of the insurance relieves insured from fu¬ 
ture liability on his note,®^ but not for an install¬ 
ment past due.®® His liability is not terminated, 
however, by an unexecuted agreement to cancel the 
policy and surrender the note,®® or where he has 
failed to comply with the conditions on which can¬ 
cellation may be had.®^. If the policy provides for 
its cancellation by either party and a return of the 


unearned premium, insured cannot avoid payment 
of his note on the ground that the policy is void, 
where he has never offered to return the policy or 
demanded a return of the premium.®® The refusal 
of insurer to change the beneficiary in accordance 
with the terms of the policy does not constitute a 
defense to an action on a note for a premium.®® 

Assessment. Where the charter of an insurance 
company authorizes it to conduct its business on the 
mutual or on the cash plan, and where the policy 
recites that the insurance in question was made in 
consideration of a certain specified sum as cash pre¬ 
mium, a recovery can be had on an installment note 
payable at specified times without proof of an as¬ 
sessment.*^® 

Increase of amount of note. If insured author¬ 
izes an insurance agent to increase the amount of 
his insurance, he will be estopped to deny the right 
of the agent to increase the amount of his note.*^^ 

Payment of note to agent. Insurer may desig¬ 
nate a bank,7® or other agent,7® to receive pa 3 rment 
of a premium note, and by usage pa 3 niient may val¬ 
idly be made to a soliciting agent but it has 
been held that mere authority to solicit insurance, 


Life Ins. Co. v. Belmont, 7 S.W.2d 
32, 177 Ark. 664. 

Bejeotlon of policy 
An agent with apparent authority 
to receive conditional applications 
obtained Insured’s note for a premi¬ 
um, under a written agreement with 
him that the policy should be sent 
by mall and if unsatisfactory might 
be rejected, and that on notice of 
the nonacceptance of the policy the 
note should be returned. The note 
and written agreement formed one 
contract, and on the rejection of 
the policy the company could not 
treat the agreement of the agent as 
having been made without authority 
and sue on the note.—Jacoway v. 
German Ins. Co., 6 S.W. 339, 49 Ark. 
320. 

58. Mass.—Dunham v. Morse, 32 N. 
E. 1116, 168 Mass. 132, 36 Am.S.R. 
473. 

KY.—^Anchor Life Ins. Co. v. Pease, 
44 How.Pr. 386. 

59. Mich.—State Life Ins. Co. v. 
Harrah, 134 N.W. 996, 169 Mich. 
127. 

Pa.—Woods V. Van Kirk, 6 Pa.Dist. 
186, 17 Pa.Co. 158. 

60. Ala.—^Parker v. Bond, 26 So. 898, 
121 Alcu 629. 

N.T.—Prlddy v. Baum, 140 N.T.S. 
481, 79 Mlsa 607. 

61. Ala.—^Parker v. Bond, 26 So. 
898, 121 Ala. 529. 

83 C.J. p 65 note 89. 


6S. Ark.—Gray v. Stone, 143 S.W. 

114, 102 Ark. 146. 

33 C.J. p 65 note 40. 

63. Ga.—^Dunn v. Abrams, 26 S.B. 

766, 97 Ga. 762. 

32 C.J. p 1209 note 36 [al. 

Partial Invalidity 

Where the contract of Insurance 
Is divisible, or the risk purported 
to be covered by the policy Is sep¬ 
arable, Insured may be liable on a 
note ^ven for premiums earned as 
to that part of the risk covered by 
the policy and not liable on the note 
as to premiums not earned as to the 
part of the risk not covered.—Rock¬ 
ford Ins. Co. V. Wame, 22 HhApp. 
19. 

Retention of policy 
Where Insured, who was unable to 
furnish satisfactory proof that he 
was bom In 1886, accepted life pol-1 
icy which gave date of his birth as 
1889, and retained policy with knowl¬ 
edge of Incorrect date from October 
80, 1930, until December 16, 1930, 
Insured was liable on note for first 
year premium as against contention 
that insured notified Insurer shortly 
after delivery of policy that he did 
not wish policy based on incorrect 
date.—Stutson v. Richardson, 181 S. 
E. 366, 165 Va. 140. 

64b Ala.—^Hartford Fire Ins. Co. v. 

Hines, 114 So. 786, 22 Ala.App. 273. 
Ga.—^Home Ins. Co. v. Head, 188 
S.E. 275, 86 Ga.App. 779. 
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Ind.—Continental Ins. Co. v. Smith, 
112 N.B. 15, 61 Ind.App. 401. 

26 C.J. p 116 note 26—32 C.J. p 1211 
note 51. 

Effect of suspension of Insurance for 
nonpayment of note or Installment 
see infra § 365. 

65. Iowa.—^American Ins. Co. v. 
Garrett, 32 N.W. 856, 71 Iowa 243. 

66. Mass.—Columbia Ins. Co. v. 
Stone, 3 Allen 385. 

Mich.—^American Ins. Co. v. Wood¬ 
ruff, 34 Mich. 6. 

67. Mo.—^Home Ins. Co. v. Hamil¬ 
ton, 128 S.W. 278, 143 Mo.App. 237. 

68. Dak.—St Paul Fire & Marine 
Ins. Co. V. Neidecken, 43 N.W. 696, 
6 Dak. 494. 

26 C.J. p 116 note 29. 

69. Tex.—^Harris v. Scrivener, Clv. 
App., 78 S.W. 705, motion over¬ 
ruled 79 S.W. 827. 

TO. Iowa.—^Davenport Fire Ins. Co. 

V. Moore, 50 Iowa 619. 

Necessity for assessment In mutual 
companies see infra § 385. 

71. Mo.—Merchants* & Manufactur¬ 
ers’ Ins. Co. V. Maguire, 1 Mo.App. 
223. 

72. Ark.-»-New York Life Ins. Co. v. 
Allen, 220 S.W. 803, 148 Ark. 143. 

73. Neb.—Busboom v. Capital Fire 
Ins. Co., 197 N.W. 967, 111 Neb. 
866 . 

74. Neb.—^Busboom v. Capital Fire 
Ins. Co., supra. 
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to countersign and deliver policies, and to receive 
and transmit premiums, does not authorize an agent 
to receive payment on a premium note.^® 

§ 360. Validity, Construction, and Transfer 

Premium notes should meet the requirements govern¬ 
ing notes generally. The courts have upheld the validity 
of so-called ^*blue notes", or premium notes providing for 
continuance of a life Insurance policy in force pending 
the maturity of the note. Insolvency of the insurer does 
not necessarily Invalidate a premium note. 

An insurance premium note should comply with 
the usual requirements governing bills and notes 
generally, as discussed in Bills and Notes §§ 70- 
164, such as requirements in respect of delivery, 
consideration, as discussed infra § 361, and time of 
payment,'^^ and the absence of fraud, considered in¬ 
fra § 362, illegality,*^® or mistake.*^® It is a valid 
defense that the premium note in suit was given for 
an amount prohibited by law,®® or that there is no 
law authorizing companies of the character of the 
one writing the insurance to do business.®^ If in¬ 
sured gives his note with the agreement that a cer¬ 
tain kind of policy is to be issued, a defense that 
certain provisions were omitted therefrom is valid 
when he is sued on the note;®® but the fact that 
one of several policies for which insured gave sep¬ 
arate notes is invalid and renders the note for such 
policy void does not defeat liability on the other 
notes.®® 

""Blue notes/* or notes accepted by a life insur¬ 
ance company for the amount of premiums on the 


policy, which provide for continuance of the pol¬ 
icy in force until the due dates of the notes, have 
been held valid,®^ and their provisions are binding 
on the parties.®® 

Under a statute providing that all notes taken for 
policies of insurance shall state on their face that 
they have been taken for insurance, and shall not 
be collectable unless the company and its agents 
have fully complied with the laws of the state rel¬ 
ative to insurance, it has been held that a note for 
insurance is not void or uncollectable for failure 
to state on its face that it was taken for insurance.®® 

Insolvency or liquidation of insurer. In the ab¬ 
sence of fraud, as discussed infra § 362, or insol¬ 
vency amounting to failure of consideration, dis¬ 
cussed infra § 361, it is ordinarily held that mere 
insolvency of insurer at the time the insurance is 
effected does not invalidate a note given for the 
premium,®^ and that insolvency is no defense to a 
note negotiated in good faith before its maturity.®® 
If insured deems the policy worthless by reason of 
such insolvency, he must surrender it, and if he 
fails to do so he is liable on his note.®® It is no 
defense to suit on a premium note that the company 
has gone into liquidation during the life of the pol¬ 
icy, where it is solvent and has reinsured its risks 
with a solvent company.®® 

Transfer of business. Where insurer has with¬ 
out consent of insured transferred its business and 
assets to another insurance company, this may re- 


75. Or.—^Long Creek Bldg. Abs*zi v. 
State Ins. Co.. 46 P. 366. 29 Or. 
569. 

32 C.J. p 1199 note 20 [b].. 

70. Ga.—^Reese v. Fidelity Mut. Life 
Ass*n. 36 S.E. 637. Ill Ga. 4S2. 

82 C.J. p 1205 note 83. 

One traxuiaotlon 

The delivery at the same time of 
a policy, a note for the premium, 
and a written contract concerning 
the return of the premium. If the 
maker within sixty days should ob¬ 
tain more satisfactory Insurance, 
constitute one transaction.—Wade v. 
National Bank of Commerce, 174 N. 
W. 889. 144 Minn. 187. 

77. Ind.—^Northwestern Mut. Life 
Ins. Co. V. liittle, 56 Ind. 504. 

32 C,J, p 1205 note 84. 

7a N.T.—Walker v. Walbrldge, 271 
N.T.S. 473, 151 Misc. 329. 

32 C.J. p 1206 note 86. 

The fact that the company ac¬ 
cepts a note instead of cash in pay¬ 
ment of the first premium does not 
constitute such a violation of the 
statute against discriminations as 
wiU defeat an action on the note.—> 


Illinois Life Ins. Co. v. Kennedy, 191 
lll.App. 29. 

Penal statute 

(1) The provisions of a penal stat¬ 
ute will be strictly construed where 
insured attempts to avoid liability 
on a premium note on the grround 
that the transaction violated the 
statute.—^Elmer P. Bagley Inv. Co. v. 
Merrick, 253 P. 562, 122 Kan. 734. 

(2) Note was held not void be¬ 
cause of an excessive rate charged. 
—^Elmer P. Bagley Inv. Co, v. Mer¬ 
rick, supra. 

Illegality of insnranoe contract 
affords a valid defense to an action 
on a premium note given in connec¬ 
tion therewith,—^Little v. Arkansas 
Nat. Bank, 152 S.W. 281, 105 Ark. 
281—33 C.J. p 66 note 53. 

Wagering contract 
Where a policy of insurance is 
void as a wagering contract, a pre¬ 
mium note given therefor is also 
void.—Walker v. Wfdbridge, 271 N. 
Y.S. 473, 161 Misc. 329. 

79. Okl.—Summers v. Alexander, 
120 P. 601. 30 Okl. 198, 38 L.R.A., 
N.S.. 787. 

32 C.J. p 1206 note 87. 

1348 


80- N.T.—Otis V. Harrison, 36 Barb. 
210 . 

81. Neb.—Barbor v. Boehm, 32 N.W. 
221, 21 Neb. 450. 

82. La—^Eureka Ins. Co. v. Tobin, 
26 LaAnn. 121. 

26 C.J. p 114 note 23. 

83. Ill.—^Rockford Ins. Co. v. Warne, 
22 I11.APP. 19. 

84. Ark.—Robnett v. Cotton States 
Life Ins. Co., 230 S.W. 257, 148 
Ark. 199. 

88. Tenn.—^Pittman v. Missouri 
State Life Ins. Co., 12 Tenn.App. 
228. 

86. Iowa—Plunkett v. Hopley, 226 
N.W. 772, 208 Iowa 1042. 

87. Mass.—^Lester v. Webb, 5 Allen 
569. 

Mo.—Clark v. Middleton, 19 Mo. 63. 
33 C.J. p 66 note 49—32 C.J. p 1206 
note 94 [d] (4). 

88. Me.—^Unlon Ins. Co. v. Green- 
leaf, 64 Me. 123. 

89. Ill.—Graff v. Simmons, 68 111> 
440. 

90. Tenn.—^Equitable Life Ins. Co. 
V. Harvey, 40 S.W. 1092, 98 Tenn. 
636. 
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lieve insured from liability for future premiums,®^ 
but will not absolve him from liability for premiums 
already earned before the transfer.®^ 

What law governs. The lex loci determines the 
validity of notes accepted as payment of premi¬ 
ums.®® 

§ 361. -Consideration 

A premium note must be based on a sufficient con¬ 
sideration, and what constitutes consideration, or want or 
failure thereof, will depend on the rules governing such 
matters in respect of bills and notes generatly. 

A want or failure of consideration that would 
avoid a note generally, under the rules discussed in 
Bills and Notes §§ 143-164, will invalidate a note 
given and accepted in payment of a premium,®4 al¬ 
though insured by his conduct may estop himself 
from asserting a failure of consideration.®5 An 
alleged want or failure of consideration, however, 
which would not invalidate a note generally, will 
not invalidate a note given and accepted in pay¬ 


ment of a premium.®® Ordinarily insured may not 
avoid liability on his premium note by rescinding 
for breach of contract by the insurance company 
after the insurance has gone into effect and he has 
enjoyed the benefit of the insurance, for in such 
case there is not a failure of consideration.®*^ The 
failure of the company to carry out an alleged agree¬ 
ment to do something in the future has been held 
no defense to an action on a premium note,®® al¬ 
though the contrary has been held.®® The insur¬ 
ance company’s right to avoid the policy for breach 
of conditions subsequent has been held not to enti¬ 
tle insured to avoid liability on his premium note 
on the ground that it was without consideration.^ 
The fact that the policy was made payable to in¬ 
sured instead of to the beneficiary specified by him 
does not show want of consideration.® Lapse of 
insurance protection during default in payment of 
premiums is not regarded as a want or failure of 
consideration for notes given for premiums.® 

Insolvency of the insurance company may amount 


91 . Mo.—^Vette v. Evans, 86 S.W. 
504, 111 Mo.App. 688. 

92. Mo.—^Vette v. Evans, supra. 

32 C.J. p 1212 note 62 [b]. 

93. Ky.—^Archer v. National Ins. 
Co., 2 Bush 226. 

What law governs Insurance con¬ 
tracts see supra §S 50-64. 

94. Ark.—^Hal. H. Peel & Co. v. 
Hawkins, 800 S.W. 420, 176 Ark. 
806. 

La.—Janusa v. Scovotto, 186 So. 70, 
16 La.App. 663. 

Minn.—Rochester Ins. Co. y. Martin, 
13 Minn. 69. 

26 C.J. p 114 notes 20, 21, p 115 note 
30—82 C.J. p 1206 note 94—33 C.J. 
p 65 note 34. 

Agreement by insurer’s agent to 
issue policy is sufficient considera¬ 
tion for a note given for the pre¬ 
mium.—^American Ins. Co. v. Mc¬ 
Whorter, 78 Ind. 136. 

96. Ind.T.—Perry v. Archard, 42 S. 

W. 42, 1 Ind.T. 487. 

32 C.J. p 1207 note 95. 

Company’s breach of contract 
An objection that the company has 
not complied with its agreement 
must have been raised within a rea¬ 
sonable time in order to be availa¬ 
ble as a defense to a suit on a pre¬ 
mium note.—Fennell v. Zimmerman, 
31 S.B. 22, 96 Va. 197—87 0.3. P 
441 note 56. 

Waiver not shown 
In an action on a life insurance 
policy, in which plaintiff alleged that 
a note executed by Insured to in¬ 
surer was without consideration to 
the extent of a previously paid pre¬ 
mium, it was held that plaintiff did 
not waive right to assert such con¬ 


tention because of a conditional offer 
made by Insured to insurer, where 
such conditional offer was definitely 
rejected by Insurer.—^Pirst Texas 
Prudential Ins. Co. v. Sorley, Tex. 
CiV.App.. 272 S.W. 346. 

96b Ark.—Blazer v. Anderson, 290 S. 
W. 63, 172 Ark. 1176—^Robinson v. 
German Ins. Co., 11 S.W. 686, 61 
Ark. 441, 4 L.R.A. 251. 

Ga—^Fireman's Fund Ins. Co. v. 
Lindsey. 124 S.B. 369, 82 GaApp. 
688 . 

Mo.—Continental Ins. Co. of New 
York V. Phipps, App., 190 S.W. 994. 
82 C.J. p 1206 note 92. 

Medical examination 

(1) The fact that applicant does 
not present himself for medical ex¬ 
amination is not a defense on the 
theory of failure of consideration, al¬ 
though the note was given on the 
understanding that he was required 
to pass a medical examination before 
the policy would be issued.—^Hart- 
ington Nat. Bank v. Giles, 143 N.W. 
197, 94 Neb. 800. 

(2) There is no liability, however, 
where the note is given on the ex¬ 
press condition that it is to be re¬ 
turned if there is a failure to pass 
the medical examination and appli¬ 
cant actually falls to pass the ex¬ 
amination.—Citizens’ State Bank v. 
Garceau, 134 N.W. 882. 22 N.D. 676. 

Opportiulty to cam sufficlcat to pay 
It has been held that Insured, a 
physician, may not avoid liability on 
a note for a premium merely by 
showing that he has not been per¬ 
mitted to meet the note by making 
sufficient medical examinations in 
accordance with an alleged agree- 
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ment.—^Dobbs v. Johnson, Tex.Civ. 
App., 230 S.W. 1086. 

Waiver of signature requirements 

(1) Where Insurer Issued and de¬ 
livered policy and accepted premium 
note, it waived policy provision that 
it should be valid only when signed 
by local agent, and there was no fail¬ 
ure of consideration for note.—^^tna 
Ins. Co. V. Spillers, 184 S.E. 791, 36 
Ga.App. 766. 

(2) Where the custom of an insur¬ 
ance company is to dispense with 
the signature of Insured to the pre¬ 
mium note until after the policy is 
recorded, the omission to sign the 
note when the risk is taken does not 
render the contract void for want of 
consideration.—Warren v. Ocean Ins. 
Co., 16 Me. 439, 83 Am.D. 674. 

97. Tex.—Ribble v. Roberts, Civ. 
App., 180 S.W. 620. 

33 C.J. p 65 note 41. 

98. Ala.—Cunyus v. Guenther, 11 
So. 649, 96 Ala. 664. 

38 C.J. p 66 note 42. 

99. Mo.—^Life Ass’n of America v. 
Cravens, 68 Mo. 388. 

33 C.J. p 65 note 48. 

1. Ga.—Graham v. Maryland Mutual 
Life Ins. Co., 102 S.E. 32, 24 Ga. 
App. 695. 

83 C.J. p 65 note 44. 

2. Ala.—^Tapla v. Baggett, 62 So. 
834, 167 Ala. 381. 

3. Ga.—Fireman’s Fund Ins. Co. v. 
Lindsey, 124 S.E. 369, 32 GcuApp. 
688 . 

Miss.—Home Ins. Co. of New York v. 
McFarland, 107 So. 764, 142 Miss. 
558. 

Mo.—American Ins. Co. v. Dean, 
App., 248 S.W. 416. 
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to a failure of consideration precluding recovery 
on a premium note.^ When an insurance agent pur¬ 
suant to an agreement with insured issues a policy 
and pays the premium, taking the notes of insured 
therefor, the transaction is a loan by the agent to 
insured and is sufficient consideration for the notes, 
although the company is then insolvent.® 

Lack of insurable interest has been held to show 
want of consideration serving as a valid defense to 
an action on a premium note.® As long as insured 
retains an insurable interest in the property cov¬ 
ered by a fire insurance policy, it cannot properly 
be urged that a failure of consideration followed 
his sale of such property so as to preclude recovery 
on his premium note.^ 

§ 362. - Fraud or Misrepresentation 

In the absence of'a waiver or estoppel, a premium 
note procured by fraud Is unenforceable by the Insurance 
company. 

Fraud or misrepresentation, such as would avoid 


a note generally, under principles discussed in Bills 
and Notes §§ 496-500, will invalidate a note given 
and accepted as payment of a premium;® but mis¬ 
representation, such as would not avoid a note gen¬ 
erally, will not invalidate a note for a premium.® 
To invalidate the note the elements of fraud must 
have been present when it was made by insured 
and given and accepted by the company in oth¬ 
er words the representations made must have been 
untrue,^! known to be untrue,made as to material 
matters,!® and as statements of fact rather than 
of mere opinion or promise,!^ with intent to de¬ 
ceive,!® and relied on by insured.!® False repre¬ 
sentations are not a defense unless made at the 
time the note was executed, and for the purpose 
of obtaining it.!*^ Representations made by an 
agent, as to which insurer is not bound, afford no 
defense.!® 

The maker of a note may waive the fraud,!® or 
by his conduct estop himself from taking advan¬ 
tage of it.®® The fraud must be reasonably assert- 


4. Ill.—Smith V. Binder, 76 Ill. 492. 

32 C.J. p 1206 note 94 [d]. 

Effect of Insolvency generally on 
premium notes see supra S ®®®* 
tm.pald instaUmeats 

Where Insurer becomes Insolvent 
after the policy is taken out, the con¬ 
sideration for the note fails as to 
unpaid installments of the premium. 
Ill.—Smith V. Binder, 75 Ill. 492— 
Farmers’ & Merchants’ Ins. Co. v. 
Smith. 63 Ill. 187. 

Ind.—^Home Ins. Co. v. Daubenspeck, 
17 N.E. 601. 116 Ind. 806. 

5. Tex.—^Hudson v. Compere, 61 S. 
W. 389, 94 Tex. 449. 

6. Ark.—^Little v. Arkansas Nat. 
Bank, 152 S.W. 281, 106 Ark. 281. 

33 C.J. p 66 note 54. 

7- Mo.—^American Ins. Co, v. Dean, 
App., 243 S.W. 415. 

OontiiLned liability on. debt 

Where insured had sold the prop¬ 
erty during the term of the insur¬ 
ance, but was still primarily liable 
on a debt secured by the property, 
he had an Insurable interest in the 
property, so that the consideration 
for the premium notes did not fall 
on the making of the sale.—American 
Ins. Co. v. Dean, supra. 

8. Okl.—^Phipps V. Union Mut. Ins. 
Co., 150 P. 1083. 50 Okl. 135—Sum¬ 
mers V. Alexander, 120 P. 601, 30 
Okl. 198, 38 L.R.A,N.S.. 787. 

26 C.J. p 115 note 43—32 C.J. p 1207 
note 97—33 C.J. p 66 note 50. 
Solvency of insurer 
A representation at the time of 
Issuing the policy that the company 
Is solvent when in fact it is unable 
to pay its losses is fraudulent and a 
defense to the maker of the premium 
nota—GrralC v. Simmons, 68 HI. 440. 


9. Neb.—State Life Ins. Co. of In¬ 
dianapolis V. Bolton. 118 N.W. 122. 
82 Neb. 622. 

32 C.J. p 1207 note 99. 

la Mass.—Fogg V. Pew, 10 Gray 
409, 71 Am.D. 662. 

33 C.J. p 66 note 51. 

IL Iowa.—^Lynch v. Kerslake, 173 
N.W. 147, 186 Iowa 983. 

32 C.J. p 1208 note 2 [a]. 

IS. Iowa.—^Lynch v. Kerslake, 
supra, 

13. Mass.—^Fogg v. Pew, 10 Gray 
409. 71 Am.D. 662. 

32 C.J. p 1208 note 4 [a]. 

14. Iowa.—Lynch v. Kerslake, 173 
N.W. 147, 186 Iowa 983. 

Agent’s opinion as to oanoellation 
The mere expression of an opinion 
by the agent that a fire insurance 
policy can be terminated by refusal 
to pay Installments of the note is no 
ground for avoiding it,—^American 
Ins. Co. V. Sorter, 4 Ohio Dec., Re¬ 
print, 226, 1 Clev.L.Rec. 133. 
Promissory statements 

(1) An agent’s statement that the 
insurance company would allow an 
advance dividend, alleged to have 
been made as an inducement to in¬ 
sured to give his note for an insur¬ 
ance premium, was not a represen¬ 
tation of fact, but a mere statement 
of intention, or a promise, to do an 
act in the future, and as such could 
not serve as the predicate for a 
charge of fraud by way of defense 
to an action on the note.—Cunyus v. 
Guenther, 11 So. 649, 96 Ala. 564. 

(2) Representations that stock 
would be paid for within five years 
ft’om dividends from policies did 
not render premium note void for^ 
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fraud.—^Federal Agency Inv. Co. v. 
Holm, 254 P. 391, 123 Kan. 82. 
Statement as to terms of poUoy 
Alleged misrepresentation of in¬ 
surance agent that if Insured 
•’would” take out policy, policy 
“would” provide option not actually 
contained therein related to material 
existing fact with respect to in¬ 
sured’s right to defeat recovery on 
premium note.—^Pioneer Nat. Life 
Ins. Co. V. Nall, 67 P.2d 518, 146 
Kan. 785. 

15- Iowa.—^Lynch v. Kerslake, 173 
N.W. 147, 186 Iowa 983. 

32 C.J. p 1208 note 5 [a]. 

16- Iowa.—^Lynch v. Kerslake, su¬ 
pra. 

32 C.jr. p 1208 note 6. 

17. Mass.—^Fogg V. Pew, 10 Gray 
409, 71 Am.D. 662. 

18. La.—Guaranty Income Life Ins. 
Co. V. Ball, 141 So. 620, 19 La.App. 
769. 

Unauthonzad statements of agent 

Failure of insurer to carry out 
representations made by agent and 
not Incorporated in written applica¬ 
tion for insurance could not defeat 
recovery on notes given as payment 
of premiums.—Guaranty Income Life 
Ins. Co. V. Ball, supra. 

19. Mich.—^National Life & Trust 
Co. V. Omans, 100 N.W. 696, 137 
Mich. 366. 

80. Mich.—^Northern Assur. Co. v. 

Meyer, 160 N.W. 617, 194 Mich. 871. 
S.D.—^Policyholder’s Nat Life Ins. 
Co. V. Nelson, 211 N.W. 444, 60 S. 
D. 606. 

32 C.J. p 1208 note 8, p 1207 note 
97 [a]. 
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ed, and insured cannot, after long delay, set it up 
as a defense to an action on the note.^^ If insured 
signed the notes without reading the policy he is 
barred from asserting that the agent gave a dif¬ 
ferent policy than it agreed on .22 Where insurer 
is estopped to assert the invalidity of the policy for 
misrepresentation or breach of warranty, insured 
cannot set up such invalidity as a defense in an ac¬ 
tion on his note.23 

§ 363. - Construction 

The general rules centrol construction of premium- 
notes. 

Under the rules of construction governing bills 
and notes generally, as discussed in Bills and Notes 
§§ 42-46, which apply in the construction of pre¬ 
mium notes,24 such a note, if prepared by the in¬ 
surance company, should be construed strictly 
against it in respect of any ambiguities therein,25 
and the wisdom of the contract should not be con¬ 
sidered in determining the meaning of a premium 
note.2® Where the note or transaction is suscepti¬ 
ble of more than one construction, that will be 
adopted which makes the note legal.27 Notes given 
for premiums, which insured was under no personal 
obligation to pay, have been construed as repre¬ 
senting permanent loans.28 

§ 364. -Negotiability and Transfer 

A premium note will be deemed to be negotiable If It 
compiles with the usual requirements of negotiability. 

Under the rules governing negotiability and trans¬ 
fer of notes generally, as discussed in Bills and 
Notes §§ 13-^1 and §§ 186-244, which, in so far as 


they may be applicable, govern the negotiability^^ 
and transferee of premium notes, such a note will 
generally be deemed to be negotiable if it complies 
with the usual requirements of negotiability,ei and 
nonnegotiable if it does not.e2 A premium note 
may be regarded as negotiable notwithstanding it 
bears on its face the number of the policy for which 
it was given .22 

The transfer of the note operates as payment,24 
and the company cannot afterward forfeit the pol¬ 
icy for nonpayment.25 Insured may test the legality 
of a transfer in order to avail himself of a set-off 
against insurer.®® 

A statute regulating the disposal of notes re¬ 
ceived in payment of premiums for life insurance, 
which prohibits insurer or its agents from dispos¬ 
ing of such notes prior to the delivery of the pol¬ 
icy, has been construed as permitting an agent of 
insurer to dispose of such notes in his own name 
after the policy has been delivered.®*^ 

§ 365. Nonpayment of Note or Installment 

Suspension of insurance during default In the pay- 
ment of a premium note or Instaliment, pursuant to a 
provision In the policy or In the premium note, does not 
preclude collection of the note, but Insured may be en¬ 
titled to a credit for premiums unearned during the peri¬ 
od of suspension. 

Suspension of the insurance coverage pending 
nonpayment of a premium note or installment in 
accordance with a provision in the policy®® or in 
the note®® will not defeat recovery on a premium 
note, and where premiums on an installment note 
are not payable in advance insurer may recover pre¬ 
miums earned prior to default, despite a provision 


21 . Ga.—Wilcox V. Walker, 107 S.E. 
660, 27 Ga.App. 7. 

Tex.—White v. Goudchaxix, Civ.App., 
11 S.W.2d 614, error dismissed. 

33 C.J. p 66 note 62—26 C,J. p 115 
note 48. 

22. Kan.—^Walker v. State Ins. Co., 
26 P. 718, 46 Kan. 312. 

Mo.—^Palmer v. Continental Ins. Co., 
31 Mo.App. 467. 

23. Ga.—Blackstock v. Jeiterson Ins. 
Agency, 99 S.BL 142, 28 Ga.App. 
642. 

26 C.J. p 114 note 22. 

24i Ind.—^American Ins. Co. v. Gal- 
lahan, 76 Ind. 168. 

32 C.J. p 1208 note 10. 

25. Mo.—Roberts v. American Nat 
Assur. Co., App., 220 S.W. 996. 

32 C.J. p 1208 note 10 [a]. 

26. Mo.—Roberts v. American Nat. 
Assur. Co., supra. 

27. Tex.—Southland Life Ina Co. v. 
Hopkins, Civ.App., 219 S.W. 254. 

32 C.J. p 1208 note 11. 


28. Ohio.—Northwestern Mut Life 
Ins. Co. V. Bonner, 36 Ohio St. 51. 

37 C.J. p 420 note 90. 

29. Ind.—^Farmers' & Merchants* 
Mut. Life Asa'n v. Mason, 116 N.E. 
852, 65 Ind.App. 66. 

32 C.J. p 1208 note 18. 

80. Minn.—^Wade v. National Bank 
of Commerce, 174 N.W. 889, 144 
Minn. 187. 

32 C.J. p 1208 note 14. 

31. Me.—^Union Ins. Co, v. Green- 
leaf, 64 Me. 123. 

32 C.J. p 1208 note 18 [a]—26 C.J. p 
115 note 33. 

32. Ind.—^Farmers’ & Merchants* 
Mut Life Assoc, v. Mason, 116 
N.E. 862, 65 Ind.App. 66. 
Application for insurance contaln- 

insr a promise to pay insurer a cer¬ 
tain amount on desi^ated dates 
was not a “negotiable instrument*’ 
within meaning of statute concern¬ 
ing requirements of such instru¬ 
ments.—Inter-Ocean Reinsurance Co. 
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V. Gabrlelson, 286 N.W. 614, 226 Iowa 
1242. 

33. Me.—^Unlon Ins, Co. v. Green- 
leaf, 64 Me. 123. 

32 C.J. p 1208 note 13 [c]. 

34. Utah.—Thum v. Wolstenholme, 
61 P. 687. 21 Utah 446. 

35. Utah.—Thum v. Wolstenholme, 
supra. 

36L Me.—Litchfield v. Dyer, 46 Me. 
31. 

37. U.S.—Western Union Life lus. 
Co. V. Barber. C.C.A.Or.. 268 F. 
763. 

87 C.J. p 420 note 92. 

38. Ala.—Rose v. Citizens* Ins. Co. 
of Missouri, 97 So. 81. 210 Ala. 72. 

Ga.—^Darsey v. Insurance Co. of 
North America, 123 8.E. 622, 82 
Ga.App. 458. 

26 C.J. p 115 note 49—32 C.J. p 1211 
note 58—33 C.J. p 66 note 45. 

39. S.C.—^Hartford Fire Ins. Co. v. 
Gray, 131 S.E. 428, 134 S.C. 96. 
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that the policy shall lapse during delinquency;^® 
but it has been held that insured is entitled to credit 
on the note for the premium unearned by the com¬ 
pany during the lapse of the policy while the note 
remained unpaid,and that insurer cannot enforce 
an installment note payable in advance under a pol¬ 
icy which is to be wholly void during default in 
payment, and which contains no provision that on 
failure to pay an installment the entire premium 
shall be considered as earned,'^^ A provision in 
the policy avoiding liability for loss in case of de¬ 
fault in the pajnnent of any installment of the note, 
but providing that the note shall continue binding 
on insured, is valid.'*^ A stipulation making the 
whole amount due and payable in case of nonpay¬ 
ment of any installment is valid,^^ and such provi¬ 
sion is not defeated by the fact that the contract 
also provides for a suspension of the policy dur¬ 
ing the period of default,^® and insured may be 
held liable for the full amount of the note under 
contract stipulations of this character notwithstand¬ 
ing the nonpayment of an installment avoids the 
policy.^® It has also been held, however, that a pro¬ 
vision in notes given for a premium that if any 
note should not be paid at maturity the whole 
amount of the premium should be considered earn¬ 
ed and all the notes should become due, and the 
policy should become null and void and so remain 
until the same should be fully paid and the policy 
reinstated by the company, is a mere penalty which 
cannot be enforced.^^ a note absolute on its face 
and payable in installments cannot be affected by 
a parol agreement that the rights of the parties shall 
be governed by insurer’s charter, which prescribes 
that in case of failure to pay an installment the 
subsequent installments shall at once become due.^® 


§ 366. Actions on Notes 

a. In general 

b. Pleading 

c. Evidence 

d. Trial, judgment, and review 
a. In G-eneral 

An insurance agent may sue on a premium note pay- 
abie to him individually. The usual rules prevail in re¬ 
spect of counterclaim and set-off in actions on premium 
notes. 

Where a premium note is payable to an insur¬ 
ance agent individually, he may maintain an action 
thereon,49 as where he has previously settled with 
the insurance company in respect of its interest in 
the contract.®® 

In some states a claim for loss under the policy 
may be set off against a premium note,®l as may a 
loss under other policies,®^ if the claim has accrued 
and is liquidated.®® However, a claim for loss can¬ 
not be set off by insured against a note given by 
him to the company’s general agent individually for 
money advanced by the latter in pa3nment of the 
premium ;®4 and this has been held to be so even 
where the note provides that in case of loss the 
note shall at once become due and shall be deduct¬ 
ed from the loss,®® although there is also authority 
to the contrary.®® Where the maker of a premium 
note is a creditor of the company, he may set off 
his debt in an action on the note,®^ and, where in¬ 
surer has become liable for a return of the premi¬ 
um, insured is entitled to have the amount of the 
return deducted from the amoimt of his note, and 
insurer cannot apply the return to the payment of 
other premium notes on other policies.®® A coun¬ 
terclaim or set-off which insured may have against 
the insurance agent individually affords no defense 


40. TTilti. —^L imerick v. Gorham, 15 
P. 909, 87 Kan. 789. 

41. Ohio.—^Matthews v. American 
Ins. Co., 40 Ohio St. 185. 

Bettum of pro rata premium 
Where the underwriter exercises j 
its option of avoiding: the policy for 
nonpayment of premium note, it can¬ 
not recover the whole premium, but 
only a pro rata proportion thereof. 
—^Pennsylvania Ins. Co. v. Geraldln, 
31 Mo. 80. 

42. Mich.—^American Ins. Co. v. 
Stoy, 1 N.W. 877, 41 Mich. 386, 

26 C.J. p 116 note 56. 

43. Ky.—^Blackerby v. Continental 
Ins. Co., 83 Ky. 674. 

44. Mo.—^Palmer v. Continental Ins. 
Co., 81 Mo.App. 467. 

40. X>ak.—St. Paul Fire & Marine 


Ins. Co. V. Coleman, 43 N.W. 693, 6 
Dak. 458, 6 L.R.A. 87. 

26 C.J. p 116 note 68. 

46. S.C.—Continental Ins. Co. v. 
Boykin. 25 S.C. 323. 

32 C.J. p 1210 note 42. 

47. Okl.—Shawnee Mut. Fire Ins. 
Co. V. Cannedy, 129 P. 865, 36 Okl. 
738, 44 L.R.A.,N.S.. 376. 

82 aj. p 1206 note 89—26 aJ. p 116 
note 64. 

48. Ind.—^American Ins. Co. v. Gal- 
lahan, 76 Ind. 168. 

49. Ark.—Graham v. Remmel, 112 S. 
W. 141, 86 Ark. 635. 

50. Ark.—Graham v. Remmel, su¬ 
pra. 

51. Maas.—Columbian Ins. Co. v. 
Bean, 118 Mass. 641. 

88 C.J. p 67 note 72—26 C.J. p 116 
note 8L 


52. N.T.—Columbian Ins. Co. v. 
Black, 18 Johns. 149. 

38 C.J. p 1168 note 47. 

53. Mass.—Stone v. Old Colony St. 
R. Co., 99 N.E. 218, 212 Mass. 459. 

88 C.J. p 1168 note 48. 

54b Okl.—Van Arsdale v, Edwards, 
101 P. 1123, 24 Okl. 41. 

29 C.J. p 206 note 23. 

55. Okl.—^Van Arsdale-Osbome Bro¬ 
kerage Co. V. Updegn^ove, 126 P* 
719, 34 Okl. 780—Van Arsdale v. 
Edwards. 101 P. 1123, 24 Okl. 41. 

56. Kan.—^Van Arsdale-Osbome Bro¬ 
kerage Co. V. Martin, 106 P. 42, 81 
Kan. 499. 

29 C.J. p 206 note 24. 

57. Me.—^Litchfield v. Dyer, 46 Me. 
81. 

58. N.T.—Phoenix Ins. Co. v. FlQuet, 
7 Johns. 888. 
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to an action on the premium note brought by the | 
insurance company where such matter is based on 
a parol agreement between insured and the agent 
of the company extrinsic to the contract of insur¬ 
ance and the written note.59 If premium notes are 
transferred by the company to trustees to pay pre¬ 
scribed insurance, and those insurances have not 
been discharged, a loss sustained by the maker of 
one of such notes whose claim is not covered by 
the trust cannot be set off against his note in an 
action thereon by the trustees.SO If the company 
has breached the contract, insured may recoup or 
set off the resulting damages in an action on the 
premium note.®^ 

b. Pleading 

The general rules of pleading apply. 

The rules with respect to the pleadings in civil 
actions generally apply in actions on premium 
notes.®2 A complaint in an action on a note given 
for a premium need not allege a demand for pay¬ 
ment,®® nor need the policy or a copy thereof be 
filed with, or made a part of, the complaint®^ An 
answer alleging in defense a violation of the stat- 


I ute against rebates must state facts bringing the 
case within the prohibition of the statute.®® Where 
fraud is set up as a defense, it must be definitely 
and positively alleged.®® If liability on a note giv¬ 
en for a premium is sought to be avoided because 
of the company’s cancellation of a policy issued to 
defendant, the answer must allege that the note was 
given for the policy canceled.®7 A plea of non est 
factum is inconsistent with a plea of fraud.®® The 
illegality of a policy for violation of a statute pun¬ 
ishing an insurance agent who g^ves a rebate of 
premium or makes a special inducement to secure 
insurance need not be specially pleaded in defense 
of an action on a note, as it is the duty of the 
court to take notice of the illegality sua sponte.®® 

c. Evidence 

The plaintiff has the burden of proving his right to 
recover on an Insurance premium note by a preponder¬ 
ance of the evidence, and the defendant has the burden 
of proving affirmative matters altered by him. Com¬ 
petent, relevant, and material evidence Is admissible. 

In an action to recover on a premium note, plain¬ 
tiff has the burden of proving the cause of action 
as alleged*^® and defendant has the burden of prov¬ 
ing aflGirmative defenses alleged by him.^i In an 


69. Tex.—^Northwestern Nat. Life 
Ins. Co. V. Mlears. Clv.App., 116 S. 
W.2d 1128. 

60. N.T.—Duncan v. Stanton, 30 
Barb. 633. 

61. Mo.—Life Ass'n of America v. 
Cravens, 60 Mo. 388—^Vette v. Ev¬ 
ans. 86 S.W. 604; 111 Mo.App. 688. 

62. N.Y.—Genessee Mut Ins. Co. v. 
Moynlben, 5 How.Pr. 321. 

33 C.J. p 69 note 35. 

Pleadings held sufficient 

(1) Generally.—Hartford Fire Ins. 
Co. V. Guthrie. 131 So. 246, 24 Ala. 
App. 104, certiorari denied 131 So. 
248, 222 Ala. 146. 

(2) As a plea of set-off.—Hartford 
Fire Ins. Co. v. Guthrie, supra. 

(3) To show want or failure of 
consideration. 

Ala.—^Hartford Fire Ins. Co. v. In¬ 
gram, 112 So. 424, 216 Ala. 111. 
Ga.—^Home Ins. Co. v. Swann, 128 
S.E. 70, 34 Ga.App. 19. 

Pleadings held insufficient 

(1) Generally. 

Ga.—^Home Ins. Co. v. Swann, supra. 
Ind.—Franklin Life Ins. Co. v. Card- 
well, 65 Ind. 138. 

(2) To allege a right to a set-off.— 
Northwestern Nat. Life Ins. Co. v. 
Mlears. Tex.Clv.App.. 116 S.W.2d 
1128. 

(3) To show rescission of con¬ 
tract.—^Home Ins. Co. v. Swann, su¬ 
pra. 

Affidavit of defense 

(1) In some Jurisdictions, in order 


to prevent Judgment for plaintiff In 
an action on a premium note, an affi¬ 
davit of defense must he filed, if the 
declaration, or statement of claim 
Is sufficient to warrant judgment in 
the absence of such affidavit.—^West 
Branch Ins. Co. v. Smith, 1 Leg.Bec., 
Pa.. 93. 

(2) Where the company sets up a 
contract of Insurance, the necessity 
of an assessment, and the amount 
assessed, and attaches copies of its 
by-laws and policies, it presents a. 
case which must be answered by an 
affidavit of defense.—Sparks v. Vi¬ 
tale, Super.. 44 Wkly.N.G. Pa,, 150. 
Showing vaxianoe with policy or¬ 
dered and how long retained 

A plea in avoidance of liability on 
the ground that the policy Issued 
was not in conformity with the poli¬ 
cy agreed to be issued, and that de¬ 
fendant therefore returned it to the 
company, must set out so much of 
the proposed policy and of the policy 
Issued as to show a material vari¬ 
ance between them, and must show 
how long defendant retained the pol¬ 
icy issued, notwithstanding an al¬ 
legation that he returned it within a 
reasonable time after It was deliv¬ 
ered to him.—Carmelich v. Mims, 6 
So. 913, 88 Ala. 335. 

63. Ind.—^Mitchell v. American Ins. 

Co., 61 Ind. 396. 

64i Ind.—^Mitchell v. American Ins. 

Co., supra. 

65. N.Y.—McGee v. Felter, 136 N.Y. 

S. 267, 75 Misc. 349, affirmed 139 N. 
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Y.S. 1182, 164 App.Div. 967, affirmed 
108 N.E. 1100, 214 N.Y. 683. 

Ohio.—^Dailey v. Chappell. 31 Ohio 
Clr.Ct. 609. 

66. Ala.—^Hartford Fire Ins. Co. v. 
Ingram, 112 So. 424, 216 Ala. 111. 

38 C.J. p 68 note 27. 

Allegations held suffioient 
Ala.—^Hartford Fire Ins. Co. v. In¬ 
gram. supra—Hartford Fire Ins. 
Co. V. Guthrie, 131 So, 246. 24 Ala. 
App. 104, certiorari denied 131 So. 
248, 222 Ala. 146. 

67. Colo.—Welles v. Colorado Nat, 
Life Assur. Co.. 113 P. 624, 49 Colo. 
508. 

68. Mo.—Vette v. Evans, 86 S.W’. 
504. Ill Mo.App. 588. 

69. Mich.—^Heffron v. Daly, 96 N.W. 
714, 133 Mich. 613. 

70. Approval and acceptance 
Where an application provides that 

the company shall not be bound until 
the application is approved and ac¬ 
cepted at the home office, and a note 
Is given for the premium, the hold¬ 
er must show the company's approv¬ 
al and acceptance, or acts tanta¬ 
mount thereto, in order to recover. 
—^Van Arsdale v. Young, 95 P. 778, 
21 Okl. 161. 

71. Collateral agreement 

If an action on a note given for 
the first premium Is defended on the 
ground there was a collateral agree¬ 
ment that Insured should have three 
months in which to consult another 
policyholder, the burden is on in- 
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action on a premium note given to a foreign com¬ 
pany, the performance by the company of the acts 
required by statute to entitle it to transact business 
in the state will be presumed, in the absence of ev¬ 
idence to the contrary,72 although in some states a 
different rule prevails.73 If the foreign company 
has not complied with the statutory conditions en¬ 
titling it to do business in the state, and the note 
is payable generally, and does not indicate the place 
where it was made, it will not be presumed that it 
was given in the state in violation of the statute; 
and therefore, in the absence of proof that the note 
was given in the state, the company may recover 
without proving that it had complied with the stat¬ 
utory conditions.74 

Admissibility. In accordance with the general 
rules governing admissibility of evidence in civil 
actions which apply in suits on premium notes,75 
in an action on a note given for the premium, evi¬ 
dence that defendant was induced to accept the pol- | 


icy and give the note by the false representation of 
the agent that he had secured certain work for de¬ 
fendant is not inadmissible as tending to contra¬ 
dict the terms of the note.76 Where insured de¬ 
fends an action on his note for the premium on the 
ground that the policy issued to him differed from 
the policy applied for, the application is admissible 
to contradict such defense.77 

Weight and sufficiency. The general rules gov¬ 
erning the weight and sufficiency of evidence ap¬ 
ply in actions on premium notes.78 Introduction of 
the insurance policy and the note sued on makes 
a prima facie case for insurer entitling it to re¬ 
covery in the absence of countervailing evidence.73 

<L Trial, Judgment, and Review 

Questioirs of fact should be submitted to the Jury 
under proper instructions. In the absence of matters 
reducing liability, judgment may properly be rendered 
for the full amount of the note. 

I Where there is no conflict in the evidence in a 


sured to show that such agreement 
was made substantially as alleged.— 
United Security Life Ins. & Trust 
Co. V. Brown, 113 A. 448, 870 Pa. 
264. 

SHscziminatloiui axid rebates 
The burden of proving facts bring¬ 
ing the case within the prohibition 
of the statute against discrimina¬ 
tions and rebates rests on defend¬ 
ant—McGee V. Pelter, 135 N.Y.S. 
267. 76 Misc. 349, affirmed 139 N.Y.S. 
1132, 164 App.Div. 967. 

Lack of conslderatioxi 
"WTiere execution and delivery of a 
note given for a premium is admit¬ 
ted, and the contract of insurance 
contemplated the delivery of a poli¬ 
cy and none was delivered, the de¬ 
fense of no consideration places the 
burden on defendant to show that he 
had received no policy or notice that 
the application had been approved. 
Iowa.—Lynch v. Kerslake, 173 N.W. 
147, 1S6 Iowa 983. 

Okl.—Van Arsdale v. Young, 95 P. 
778, 21 Okl. 151. 

Policy difTering from agreement 
Defendant has the burden of prov¬ 
ing that the policies Issued were not 
in accordance with the agreement 
made.—Ward v. Tucker, 35 P. 126, 
7 Wash. 399, rehearing denied 35 P. 
1086, 7 Wash. 399—26 C.J. p 114 
note 23 [a]. 

72. Mo.—^American Ins. Co. v. 

Smith, 73 Mo. 368. 

33 C.J. p 69 note 42. 

73. Kan.—Gilbert v. State Ins. Co., 
44 P. 442, 3 Kan.App. 1. 

74. Mich.—American Ins. Co. v. Cut¬ 
ler. 86 Mich. 261. 


75. Ala.—-Wallace v. W. B. Polmar 
& Sons, 110 So. 402, 215 Ala. 246. 

33 C.J. p 70 note 72. 

XtL action by agent 

(1) In an action by an insurance 
agent on a note for insurance pre¬ 
mium, evidence of agent's remittance 
to Insurer of premiums, for which 
note sued on was given, was admis¬ 
sible to disprove plea of failure of 
consideration.—Wallace v. W. B. 
Folmar & Sons, supra. 

(2) Application filled in by insur¬ 
ance agent was admissible, in suit 
on premium note, to contradict de¬ 
fendant denying that such applica¬ 
tion was made.—Wallace v. W. B. 
Folmar & Sons, supra. 

76. Mich.—Sebring v. Hazard, 87 N. 
W. 257, 128 Mich. 330. 

77. Miss.—^Thurman v. Farmers* 
Mut. Fire Ins. Co., 58 So. 777, 102 
Miss. 77. 

78. Ga.—Strickland v. Wlllet, 146 S. 
E, 602, 39 Ga.App. 185—Chewning 
V. Tucker, 88 S.E. 693, 17 Ga.App. 
768. 

Iowa.—^Lynch v. Kerslake, 178 N.W. 
147, 186 Iowa 983. 

La.—Goldsmith v. Parsons, App., 161 
So. 879, on remand 161 So. 175, 182 
La. 122, affirming, App., 156 So. 
822, reinstating 164 So. 68—Guar¬ 
anty Income Life Ins. Co. v. Ball, 
141 So. 620, 19 La.App. 769. 

N.Y.—Campbell v. Toole, 168 N.Y.S. 
609. 

Ohio.—^McDonald v. Schervlsh, 26 
Ohio Cir.Ct.,N.S., 894. 

33 C.J. p 70 note 83. 

Evldenoe h^d suSloiMxt to show 
(1) Consummation of contract— 
Home Ins. Co. v. Freeman, 166 S.E. 
461, 42 Ga.App. 481. 
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(2) Fraud.—Spikes v. Wallis, 74 S. 
E. 1003, 11 Ga.App. 180. 

(8) Nonfulfillment of conditions.— 
Cantwell v. Gage. 295 P. 876, 111 Cal. 
App. 209. 

(4) Want or failure of considera¬ 
tion.—Gunter v. Sartln, 278 P. 626, 
187 Okl. 164. 

Svidenoe held Injiiifiloient to show 

(1) Agent's authority to extend 
time of payment of note.—Meyer v. 
National Fire Ins. Co. of Hartford, 
Conn., 287 N.W. 813, 69 N.D. 466. 

(2) Consummation of contract— 
Home Ins. Co. of New York v. Hugu- 
ley, 157 S.E. 891, 42 Ga.App. 698. 

(3) Fraud. 

Kan.—Pioneer Nat Life Ins. Co. v. 

Nall, 67 P.2d 618, 146 Kan. 786. 

Ky.—^Federal Materials Co. v. Wil- 
liams-Detwiler Co.. 84 S.W.2d 3, 
260 Ky. 162. 

33 C.J. p 70 note 83 [d] (1), (3). 

(4) Illegality.—^Policyholder's Nat. 
Life Ins. Co. v. Nelson, 211 N.W. 
444, 50 S.D. 606. 

(6) Want or failure of considera¬ 
tion.—Guaranty Income Life Ins. Co. 
V. Ball, 141 So. 520, 19 La.App. 769. 
Batiflcation of note 
Although a letter written by In¬ 
sured to the company stating that 
he could not keep the policy because 
he was not able to make the pay¬ 
ments is some evidence of the ratifi¬ 
cation of a note given for a premi¬ 
um, it Is not conclusive.—^Parker v. 
Bond, 25 So. 898, 121 Ala. 529. 

79. Miss.—^Hartford Fire Ins. Co. v. 
Dickerson, 134 So. 177, 160 Miss. 
439. 

Mo.—^American Ins. Co. v. Smith, 78 
Mo. 868. 
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suit on a premium note, a peremptory instruction 
or direction of verdict is proper but on conflict¬ 
ing evidence the court should submit questions of 
fact to the jury,*! under proper instructions.** 

Where insured fails to secure a cancellation of 
his policy, he remains liable on his note for the 
premium and judgment may properly be rendered 
for the full amount of the note.** If a premium on 
a policy of term insurance is payable in install¬ 


ments secured by ordinary promissory note, the 
company may recover the full amount of the note 
on breach of condition by insured, and not merely 
such part as would bear the same proportion to the 
full amount as that portion of the period of the 
risk prior to the notice of'default bears to the 
entire period covered by the policy.*^ 

Review, The general rules of appellate proce¬ 
dure apply in actions on premium notes.** 


B. ASSESSMENTS AND PREMIUM OR DEPOSIT NOTES IN MUTUAL COMPANIES 

1. In General 


§ 367. Assessments in General 

An assessment, In mutual Insurance, Is an apportion¬ 
ment or call made on the entire membership of a mutual 
company for definite contributions or payments on ac¬ 
count of losses sustained by particular members. 

In mutual insurance, an assessment is an appor¬ 
tionment or call made on the entire membership of 
a mutual company for definite contributions or pay¬ 
ments of money on account of losses sustained by 
particular members.** It is the performance of 
a ministerial, and not a judicial, act or duty,*7 and 
therefore is not final.** 

§ 368. Power and Duty to Make Assessments 

a. In general 

b. In whom power vested 


c When power may be exercised 

d. Separate assessment for each loss 

e. Assessment in place of prior unen¬ 

forced assessment 

f. Delay in making assessment 

a. In Gteneral 

A mutual Irrsurance company generally has the pow¬ 
er, and It la Its duty, to make assessments on Its mem¬ 
bers for contributions toward the payment of losses and 
other Just claims. 

Subject to the limitations imposed by statute, by 
its charter or by-laws, or by the contract of insur¬ 
ance, a mutual insurance company has either ex¬ 
press or implied power to levy assessments on its 
members for contributions toward the payment of 
losses, necessary expenses, and other just claims,** 


80. Ark.—^Howell v. Wilson, 22 S. 
W.2d 1013, 180 Ark. 1167. 

Ga.—Wells v, Hartford Fire Ins. Oo., 
138 S.H. 276, 36 Ga.App. 789. 

Tex.—White v. Goudchauz, Ciy.App., 
11 S.W.2d 614, error dismissed. 

33 C.J. p 71 note 1. 

Bvldenoe hSld InsnfflLoient to carry 
issue to Jury 

S.D.—^Policyholder's Nat Life Ins. 
Co. V. Nelson, 211 N.W. 444, 60 S. 
D. 606. 

81. Ark.—^Pyramid Life Ins. Co. v. 
Belmont, 7 S.W.2d 82, 177 Ark. 
564. 

33 C.J. p 71 notes 96, 98, 99. 

QueBtlona held for Jury on confllot- 
lag evidence 

(1) Acceptance of application.— 
Hartford Fire Ins. Co. y. Etheredge, 
129 S.E. 428, 132 S.C. 488. 

(2) Conditional character of de- 
llyery of note.—^Norwood y. Stinnett, 
80 So. 431, 202 Ala. 849. 

(3) Failure of consideration.— 
Hartford Fire Ins. Co. y. Young, 129 
S.E. 129, 132 S.C. 84. 

(4) Fraud.—^Merchants* State 

Bank of Elizabeth y. Umlauf, 199 N. 
W. 819, 160 Minn. 266. 


(6) Issuance of policy.—^Hartford 
Fire Ins. Co. v. Brown, 130 S.B. 62, 
183 S.C. 17. 

(6) Ratification of agent’s fraudu¬ 
lent acts by keeping policy.—^Hal. H. 
Peel & Co. y. BEawklns, 300 S.W. 420, 
176 Ark. 806. 

82. Ala.—Hartford Fire Ins. Co. v. 
Guthrie, 131 So. 246, 24 Ala.App. 
104, certiorari denied 131 So. 248, 
222 Ala. 146. 

Tex.—Texas Life Ins. Co. y. Hunts¬ 
man, Ciy.App., 193 S.W. 465. 

83 C.J. p 71 note 98. 

88. Mo.—Home Ins. Co. y. Hellett, 
266 S.W. 786, 217 Mo.App. 368. 

84. Mo.—American Ins. Co. y. Ellnk, 
55 Mo. 78. 

85. Mich.—^American Ins. Co. v. 
Woodruff, 84 Mich. 6. 

83 C.J. p 72 note 23. 

86. Mo.—^Knott y. Security Mut. 
Life Ins. Co., 144 S.W. 178, 183, 
161 Mo.App. 579. 

Assessments on insolyency or dis¬ 
solution of company see supra § 
131. 

Premium defined and distinguished 
see supra S 340. 

87. Mich.—Michigan Mut. Wind¬ 
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storm Co. v. Goodrich, 196 N.W. 
612, 226 Mich. 687. 

N.T.—Sands y. Sweet, 44 Barb. 108. 
oyerruling Campbell y. Adams. 88 
Barb. 132. 

88. N.T,—Sands v. Sweet, 44 Barb. 
108. 

89. Iowa.—^Mortimer y. Farmers' 
Mutual Fire & Lightning Ins. 
Ass'n, 249 N.W. 406, 217 Iowa 1246. 

Mich.—^Berry v. Dehnke, 6 N.W.2d 
505, 302 Mich. 614. 

Tort claim 

Statutory power to levy assess¬ 
ments to pay losses and “necessary 
expenses” Includes power to levy as¬ 
sessments to pay tort liability based 
on negligence in falling to write pol¬ 
icy.—^Mortimer y. Farmers' Mutual 
Fire & Lightning Ins. Ass'n, 249 N. 
W. 406, 217 Iowa 1246. 

Fresoziblog liability to assessment 
in artioles of assoolatiou 
Under a statute requiring the lia¬ 
bilities of the members to be rata¬ 
bly assessed to be prescribed in the 
articles of association, an assess¬ 
ment cannot be mcuie legally unless 
the liabilities are so prescribed.— 
Patrons' Mutual Fire Ins. Co. of 
Michigan y. Brinker, 210 N.W. 829, 
236 Mich. 367. 
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and it is the duty of the company to make assess¬ 
ments when necessary to pay losses and other just 
claims, and to apply the proceeds in payment there¬ 
of,and the performance of this duty may be 
compelled by the courts in a proper action.®^ The 
company cannot by contract limit the number of 
assessments that will be required, since all its loss¬ 
es must be paid, and a greater number of assess¬ 
ments than those agreed on may be necessary.®^ 

Effect of reorganization. After an assessment 
company is reorganized and changed to a legal- 
reserve or level-premium company, assessments may 
be made sufficient to pay current assessment mem¬ 
bers’ losses;®® but level-premium policyholders can¬ 
not be assessed, or money paid as premiums by 
them be used, to pay losses occurring among the 
assessment members.®'^ 

Wliat law crovems 

The validity of an assessment by 
Insurer is governed by the laws of 
the state where insurer has its dom¬ 
icile.—Scholem v. Prudential Ins. Co. 
of America, 15 N.Y.S.2d 947, 172 
Misc. 664. 

Dues and assessments of mutual 
benefit association see infra S§ 

1475-1484. 

90. Mo.—Marsden v, Williams, App., 

282 S.W. 478, certiorari quashed 
State ex rel. Williams v. Daues, 

Sup., 292 S.W. 58. 

32 C.J. p 1215 note 30. 

91. Tex,—^Waco Mut. Life & Acci¬ 
dent Ass'n V. Alford, Civ.App., 289 
S.W. 93. 

32 C.J. p 1215 note 31. 

KCanfiatoxy injunotloa 
Tex.—Waco Mut. Life & Accident 
Ass’n V. Alford, supra. 

Mandamus to compel assessment see 
the C.J.S. title Mandamus 9 231, 
also 38 C.J. p 820 note 51. 

Specific performance to compel levy 
of assessment to pay loss see the 
aj.S. title Specific Performance § 

79, also 32 C.J. p 1215 note 33. 

Action for damages for neglect or 
refusal to make assessment see in¬ 
fra 9 1248. 

92. Neb.—^Morgan v. Hog Raisers' 

Mutual Ins. Co.. 87 N.W. 146, 62 
Neb. 446. 

93. Iowa.—-Wall v. Bankers' Life 
Co. of Des Moines, 223 N.W. 267, 

208 Iowa 1053, appeal dismissed 
SI S.Ct. 104, 282 U.S. 808, 75 L.Bd. 

726. 

Mortality of assessment members 
need not be figured thereafter on 
the basis of the entire membership. 

—Wall V. .Bankers* Life Co. of Des 
Moines, supra. 


b. In Wlom Power Vested 

An assessment may and should be levied by the per- 
son or body, usually the board of directors, vested with 
that power and duty by the by-laws or fundamental 
law of the company. 

The assessments are to be levied by the person 
or body, usually the board of directors,®® vested 
with that authority and charged with that duty by 
the by-laws or fundamental law of the company.®® 
This is a discretionary power which cannot be del¬ 
egated,®*^ unless authority to delegate is given by 
the articles of association or constitution of the 
company,®® although a complete ratification of the 
acts of a functionary named to levy an assessment 
amounts to the exercise of that discretionary pow¬ 
er and is a valid levy.®® An assessment may be 
sustained as made under the directors’ management 
and control, although they did not examine the 
figures of the officers who made it up or voted 
the assessment specifically.^ An assessment by the 

Wis.—^Bitters v. Central Mut Hall & 
Cyclone Ins. Co. of Appleton, 263 
N.W. 644, 646, 219 Wis. 572, quot¬ 
ing Corpus Juris. 

32 QJ. p 1216 note 36—37 C.J. p 421 
note 16. 

97. Iowa.—^Hauge v. Farmers* Mut. 
Hall Ins. Ass’n of Iowa, 212 N.W. 
473, 205 Iowa 1099—Garretson v. 
Equitable Mut. Life & Endowment 
Ass’n, 61 N.W. 962, 93 Iowa 402. 

Neb,—^Hobza v. State Farmers* Ins. 
Co. of Omaha, 252 N.W. 214, 216, 
126 Neb. 776, citing Corpus Juris. 
Wis.—^Bitters v. Central Mut. Hail & 
Cyclone Ins. Co. of Appleton, 263 
N.W. 644, 646, 219 Wis. 672. quot¬ 
ing Corpus Juris. 

32 C.J. p 1215 note 38. 

98. Iowa.—^Fee v. National Masonic 
Accident Ass’n, 81 N.W. 483, 110 
Iowa 271. 

Executive oomxnlttee of board of 
directors may be authorized to make 
assessments.—Fee v. National Ma¬ 
sonic Accident Ass’n, supra. 
Executive officers 

If the management and control of 
the Company's affairs are vested in 
the directors, its executive officers 
have no power to levy assessments 
unauthorized by the directors.—^Bar¬ 
ber V. Hartford Life Ins. Co., 187 S. 

W. 867, 269 Mo. 21. 

99. Mass.—Citizens’ Mut. Fire Ins. 
Co. V. Sortwell, 10 Allen 110. 

Mich.—Johnson v. Farmers’ Mut 
Fire Ins. Co.. 68 N.W. 299, 110 
Mich. 488. 64 Am.S.R. 360. 

N.H.—Farmers’ Mut. Fire Ins. Co. v. 

Chase, 56 N.H. 841. 

Wis.—^Bitters v. Central Mut. Hall 
& Cyclone Ins. Co. of Appleton, 
263 N.W. 644, 219 Wis. 672. 

X. U.S.—Hartford Life Ins. Co. v. 
Barber, Mo.. 38 S.Ct 54, 246 U.S. 
146, 62 L.Ed. 208. 


Estoppel 

A letter from a level-premium life 
insurance company, originally organ¬ 
ized as assessment association, to 
assessment members, stating that 
death losses throughout entire body 
of lives Insured would be equitably 
apportioned, so that each person in¬ 
sured would bear his just share of 
total losses, does not estop com¬ 
pany from assessing assessment 
members only for death losses 
among them.—^Rechow v. Bankers' 
Life Co., 73 S.W.2d 794, 335 Mo. 668, 
transferred, see App., 68 S.W.2d 1099. 
Reorganization of mutual company 
generally see supra 9 106. 

94. Mo.—^Rechow v. Bankers' Life 
Co., supra. 

95. Iowa.—^Hauge v. Farmers’ Mut 
Hall Ins. Ass’n of Iowa, 212 N.W. 
473, 205 Iowa 1099. 

S.D.—^Hopkins v. Educational Mut. 

Ben. Ass’n, 7 N.W.2d 296. 

Wis.—Bitters v. Central Mut Hall & 
Cyclone Ins. Co. of Appleton, 263 
N.W. 644, 646, 219 Wis. 672, quot¬ 
ing Corpus Juris. 

32 C.J. p 1215 note 37—26 C.J. p 118 
note 8. 

Assessmeut by illegally elected 
board of directors is void.—^People's 
Mutual Ins. Co. v. Westcott, 14 Gray, 
Mass. 440. 

Executive committee empowered to 
levy assessmeut 

S.D.—^Hopkins v. Educational Mut 
Ben. Ass’n, 7 N.W.2d 296. 

Wis.—^Miles v. Mutual Reserve Fund 
Life Ass’n, 84 N.W. 159, 108 Wia 
421. 

96. Ind.—^Farmers’ Ins. Co. v. Bor¬ 
ders, 60 N.E. 174, 26 Ind.App. 491. 

Mo.—Marsden v. Williams, App., 282 
S.W. 478, certiorari quashedT State 
ex reL Williams v. Daues, Sup., 292 
S.W. 68. 
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"‘president and directors” may be deemed an as¬ 
sessment by the “board of directors,”2 especially if 
Ihe president is a member of the board.^ 

Where the assessment is made by the board of 
directors, it must be made by them acting collec¬ 
tively, and not separately,^ and must be levied by a 
majority vote of the board,5 although the approval 
by the full board of an assessment by less than a 
quorum is sufficient to validate it.® 

Treasurer or secretary. The levying of an as¬ 
sessment is not a mere clerical duty which can be 
performed by the treasurer^ or secretary® of the 
company or association; and ordinarily authority to 
make such a levy cannot be delegated to him.® 
Such authority, however, may be given to the sec¬ 
retary by the articles of association or by-laws of 
the company,^^ and when so authorized, an assess¬ 
ment made by him is not invalid because he coun¬ 
seled with some of the directors and acted on their 
advice.ii The secretary may also be directed by 
a vote of the directors to levy the assessment, in 
which case it will be regarded as a sufficient levy 
by the directors.^® 

Assignee. Where the company makes a volun¬ 


tary assignment for the benefit of creditors, and 
premium notes are among the assets assigned, the 
assignee has no power to make assessments on the 
notes for the purpose of paying losses and expens¬ 
es,^® but the power remains in the directors of the 
company after the assignment.!^ 

c. When Power May Be Exercised 

The power to levy assessments may be exercised 
only when, as authorized by statute, the charter or by¬ 
laws of the Insurance company, or by the Insurance con¬ 
tract, It becomes necessary to do so to pay losses, or, 
under some statutes or by-laws, to provide a reserve 
fund for anticipated losses. 

The power to levy assessments may be exercised 
only when the conditions prescribed in the contract 
of insurance exist,!® and to justify assessments, 
they must be such as are authorized by statute, by 
the charter or by-laws of the company, or by the 
insurance contract.!® Under some statutes, char¬ 
ters, or by-laws the directors are given a rather 
broad discretion in determining when and under 
what circumstances an assessment shall be made,!^ 
such as that assessments may be made as often as 
the directors deem necessary,!® or that deposit notes 
shall be paid at such times and in such sums as 
the directors may from time to time require.!® 


Wls.—Bitters v. Central Mut Hall & 
Cyclone Ins. Co. of Appleton, 263 
N.W. 644, 646, 219 Wla. 572, quot¬ 
ing Corpus Jtixls. 

2. Conn.—Mutual Security Co. v. 
Blumenthal, 86 A. 673, 86 Conn. 
667. 

3. Conn.—Mutual Security Co. v. 
Blumenthal, supra. 

4. Tex.—^International Brotherhood 
of Maintenance of Way Bmployfis 
V. Duncan, Clv.App., 194 S.W. 956. 

Validating assessment hy secretary 
An assessment. Invalid because 
made by the secretary of the com¬ 
pany without the formal approval 
of the directors, is not validated by 
the individual action of the direc¬ 
tors in sigrning the assessment roll 
without calling a meeting of the 
board for that purpose.—^Johnson v. 
Farmers* Mut Fire Ins. Co., 68 N.W. 
299, 110 Mich. 488, 64 Am.S.R. 360. 

5. Me.—^Monmouth Mut Fire Ins. 
Co. V. Lowell, 69 Me. 604. 

Motion made, seconded, and carried 
Entry on minutes of meeting of 
mutual company's directors that it 
was agreed on motion, made, second¬ 
ed, and carried, to levy special as¬ 
sessment on all insurance in force is 
not merely notation of agreement to 
levy assessment but omcial record 
that motion to do so was made, sec¬ 
onded, and carried.—^Wissert v. 

Farmers* Fire Relief Ass’n of Butte- 
vllle. 40 P.2d 68, 149 Or. 413, re¬ 


hearing denied 41 P.2d 1063, 149 Or. 
469. 

Notice of object of meeting 
If no mode is provided in by-laws 
it is not requisite that the object 
of the meeting be stated in a notice 
of the meeting sent out to the direc¬ 
tors.—Fayette Mut. Fire Ins. Co. v. 
Fuller, 8 Allen, Mass., 27. 

6. Mich.—^Wolf V. Michigan Mason¬ 
ic Mut. Ben. Ass*n, 66 N.W. 676, 
108 Mich. 665. 

7. S.D.—^Hopkins v. Educational 
Mut. Ben. Ass’n, 7 N.W.2d 296. 

8. Ark.—^Mutual Aid Union v. Per¬ 
due, 258 S.W. 376, 162 Ark. 651. 

Iowa.—^Hauge v. Farmers* Mut. Hail 
Ins. Ass’n of Iowa, 212 N.W. 473, 
205 Iowa 1099. 

9. Iowa.—^EEauge v. Farmers* Mut. 
Hall Ins. Ass’n of Iowa, supra— 
Farmers* Milling Co. v. Mill Own¬ 
ers* Mut Fire Ins. Co.. 103 N.W. 
207, 127 Iowa 314. 

10. Neb.—Phelps Coimty Farmers* 
Mut Ins. Co. V. Johnston, 92 N.W. 
576, 66 Neb. 590. 

11. Neb.—Phelps County Farmers* 
Mut Ins. Co. V. Johnston, supra. 

12. Ill.—^Van Frank v. U. S. Mason¬ 
ic Benev. Ass’n, 41 N.E. 1005, 158 
IlL 660. 

Wls.—^Bitters v. Central Mut Hall & 
Cyclone Ins. Co. of Appleton, 263 
N.W. 644, 646, 219 Wls. 672--Bartz 
v. Eagle Point Mut Fire Ins. Co. 
of Chippewa Coimty, 260 N.W. 469, 
218 Wis. 651. 


13. N.Y.—Hurlbut v. Carter, 21 
Barb. 221. 

32 C.J. p 1043 note 13. 

14^1 Pa.—Schlmpf v. Lehigh Valley 
Mut Ins. Co., 86 Pa. 373. 

15. Cal.—Cookson v. Prudence Mut. 
Life Ins. Ass’n of California, 298 
P. 856, 868, 113 Cal.App. 643, quot¬ 
ing Corpus Juris. 

Mo.—Wayland v. Western Life In¬ 
demnity Co., 148 S.W. 626, 166 Mo. 
App. 221—Craig V. Western Life 
Ins. Co., 116 S.W. 1113, 136 Mo. 
App. 6. 

16. Cal.—Cookson v. Prudence Mut 
Life Ins. Ass’n of California, 298 
P. 856, 868, 113 CaLApp. 543, quot¬ 
ing Corpus Juris. 

Ill.—Maples V. Newton Mut County 
Fire IjV,. Co., 260 Ill.App. 278. 

N.Y.—"■li’omas v. Whallon, 31 Barb. 
172. 

32 C.J. p 1216 note 54. 

. XnJuiLotiou will lie to restrain the 
making of an assessment to pay 
losses for which the company is not 
liable or to create a fund for any im¬ 
proper purpose.—^Lycoming Fire Ins. 
Co. V. Newcomb, Pa.Com.PI., 1 Log. 
Chron. 9. 

17. N.Y.—St. Lawrence Mut. Ins. 
Co. V. Paige. 1 Hilt 430. 

18. Mo.—Pacific Mut Ins. Co. v. 
Guse, 49 Mo. 329, 8 Am.R. 132. 

32 C.J. p 1216 note 66. 

19. Miss.—Planters^ Ins. Co. ▼. 
Comfort, 50 Miss. 662. 

32 C.J. p 1216 note 67. 
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reasonable time after the losses occur,and a rea¬ 
sonable delay does not invalidate the assessment, 
although the statute requires an assessment to be 
laid “forthwith.”58 An assessment to pay a loss 
which the directors think not justly payable, may be 
delayed tmtil arbitrators or a court of law shall de¬ 
cide whether the claim is valid.54 Unless other¬ 
wise provided by statute or charter, an assessment 
may be made within a reasonable time after the 
expiration of the policy to meet the losses sustained 
while it was in force;®5 and an assessment may 
be within a reasonable time within this rule, al¬ 
though it is made several years after the expira¬ 
tion of the policy,®® unless the persons assessed 
are prejudiced by the delay.®^ 

§ 369. Method of Making Assessments 

In levying an assessment there must be at least a 
substantial compliance with the provisions of the char¬ 
ter cr by-laws of the company or association with re¬ 
spect to the time and method of making the levy. 

The provisions of the charter or by-laws of a 
mutual insurance company or association must be 
at least substantially complied with as to the time,®® 
and method®® of levying an assessment. If a par¬ 


ticular mode of assessment is provided in the char¬ 
ter or by-laws this must be followed, although the 
directors may consider another more equitable,®® 
unless such method in view of subsequent legisla¬ 
tion has become illegal.®^ Mere irregularities in the 
proceedings will not invalidate the assessment,®® 
and the time within which the validity of an assess¬ 
ment may be questioned may be limited by provi¬ 
sions in the by-laws.®® If no form or mode of mak¬ 
ing the assessment is prescribed, no formal record 
thereof is necessary.®^ 

There must be an actual levy of an assessment.®® 
It should be based on a fair method of calculation 
and should be substantially correct;®® and the state¬ 
ment of the condition of the assets of the company 
on which the levy is based should be sufficient to 
enable a member to judge of the necessity for the 
assessment he is called on to pay.®^ Although lump¬ 
ed items are improper,®® a setting out of all de¬ 
tails is superfluous,®® and the particular loss for 
payment of which each assessment is made need not 
be specified.*^® The assessment should be prorated 
among the members or policy holders in proportion 
to the premium earned and the amount of the total 
losses and expenses,^! and should specify the 


61. Md.—^Baltimore County Mut 
Fire Ins. Co. v. Jean, 63 A. 960. 96 
Md. 262, 94 AmS.R. 570. 

52. U.S.—Jordan v. Union Mut F. 
Ins. Go., C.O.N’.St., IS F,C84S.J7o.7,— 
622, Brunn.Col.Cas. 608. 

Mass.—^People’s Mut Ins. Co. v. Al¬ 
len, 10 Gray 297—^Marblehead Mut 
Fire Ins. Co, v. Underwood, 3 Gray 
210 . 

53. Mass.—^People’s Mut. Ins. Co. v. 
Allen, 10 Gray 297—Marblehead 
Mut. Fire Ins. Co. v. Underwood, 8 
Gray 210. 

54. U.S.—Jordan v. Union Mut Fire 
Ins. Co., C.C.1*T.B[., 18 F.Cas.I7o. 
7,522, Brunn.CoLCas. 608. 

55. Conn.—Mutual Security Co. v. 
Blumenthal, 86 A. 673, 86 Conn. 
667. 

56. Conn.—Mutual Security Co. v. 
Blumenthal, supra. 

57. Md.—^Baltimore County Mut 
Fire Ins. Co. v. Jean, 53 A. 960, 
96 Md. 252, 94 Am.S.B. 570. 

68. Md.—^Mutual Fire Ins. Co. v. 
Jean, 68 A. 960, 96 Md. 252, 94 Am. 
S.B. 570. 

Compliaaoe as to time heia snAolant 
Minn.—^Mee v. Bankers' Life Ass'n, 
72 N.W. 74, 69 Minn. 210. 

82 C.J. p 1218 note 4. 

59. U.S.—Turner v. American S. S. 
Owners* Mut Protection & Indem¬ 
nity. Ass'n, C.C;A.Ala., 16 F.2d 707. 
Af^k.—^Mutual Aid Union v. Perdue, 
268 S.W. 376, 162 Ark. 661. 


I Iowa.—^Hauge y. Farmers’ Mut. Hall 
Ins. Ass'n of Iowa, 212 N.W. 478, 
205 Iowa 1099—Garretson v. Equi¬ 
table Mut. Life & . Endowment 
Ass'n, 61 N.W. 962, 93 Iowa 402. 
Mo.—^Burchard v. Western Commer¬ 
cial Travelers Ass'n, 123 S.W. 978, 
189 Mo.App. 606. 

S.D.—^Hopkins v. Educational Mut 
Ben. Ass’n, 7 N.W.2d 296. 

26 C.J. p 123 note 13—32 C.J. p 1218 
notes 99, 2—37 C.J. p 421 notes 
20 , 21 . 

Toxmage assessment on members 
of mutual marine Insurance compa¬ 
ny to cover losses of the year held 
sufficient—^Turner v. American S. S. 
Owners* Mut. Protection & Indem¬ 
nity Ass'n, C.C.A.Ala.. 16 P.2d 707. 

60. R.I.—Slater Mut Fire Ins. Co. 
V. Barstow, 8 R.L 843. 

26 C.J. p 123 note 2. 

61. N.H.—^New Boston Fire Ins. Co. 
V. Saunders, 34 A. 670, 67 N.H. 249, 

N.Y.—Sparks v. McCreery, 70 N.T.S. 

610, 61 App.Div. 402. 

26 C.J. p 123 note 3. 

68. Ohio.—^Richards v. Hale, 24 Ohio 
CiP.Ct 468. 

63. Va.—Survick v. Valley Mut Life 
Ass'n, 23 S.E. 223. 

64. Or.—Wissert v. Farmers* Fire 
Relief Ass'n of Butteville, 40 P.2d 
68, 149 Or. 413, rehearing denied 41 
P.2d 1068, 149 Or. 459. 

65. Mich.—^Bflchlgan Mut Wind¬ 
storm Co. v. Goodrich, 196 N.W. 
612, 225 Mich. 687. 
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Mo.—Stubbins v. State Fanners* 
Mut Ins. Co., App., 229 S.W. 407. 
A mere llndlii«r of facts by the 
company's officers on which to make 
a levy is insufficient—Stubbins v. 
State Farmers' Mut Ins. Co., supra 
6®- N.Y. — Stoddard y. Manzella, 206 
N.Y.S, 140, 128 Mlsa 672. 

67. Mass.—Fayette Mut Fire Ins. 
Co. v. Fuller, 8 Allen 27—Citizens’ 
Mut Fire Ins. Co. v. Sortwell, 10 
Allen 110. 

I*a.—Lycoming Ins. Co. v. Bixby, 
Com.Pl., 15 Wkly.N.C. 109. 

82 C.J. p 1218 note 9—26 C.J. p 123 
note 20. 

A statement showing the amount 
of d^oslt notes and liAbUltles sub¬ 
ject to assessment may be required. 
—Citizens* Mut. Fire Ins. Co. v. 
Sortwell, 10 Allen, Mass., 110—^Fay¬ 
ette Mut Fire Ins. Co. y. Fuller, 8 
Allen, Mass., 27. 

68. Pa.—Seldler y. Beebe, 5 A. 612— 
Barker v. Beeber, 6 A. 1, 112 Pa 
216. 

69. Mass.—Fayette Mut Fire Ins. 
Co. Y. Puller, 8 Allen, 27. 

Minn.—Dwinnell y. Kramer, 92 N.W. 
227, 87 Minn. 392. 

Mo.—^American Guaranty Fund Mut. 
Ina Co. V. Mattson, 73 S.W. 366, 
100 Mo.App. 316. 

7A Mo.—^Merchants' & Manufactur¬ 
ers* Ins. Co. Y. Llnchney, 8 Mo. 
App. 588. 

71. N.Y,—Stoddard v. Manzella, 206 
N.Y.S. 140, 128 Mlsc. 672, 
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amount or per cent assessed,"^2 but it need not speci¬ 
fy the names of each member assessed ;78 nor need 
it specify the precise sums required to be paid by 
each if the percentage is fixed.'^^ 

Where a policy issued by a foreign company stip¬ 
ulates that assessments shall be made pursuant to 
the laws of the state of the company’s origin, the 
statutes of that state regulating the levy of assess¬ 
ments are a part of the contractJ^ 

§ 370. -Notice of Assessment 

Notice of an assessment, should be given where It Is 
required by statute, the charter or by-iaws of the com¬ 
pany, or by the contract of Insurance. Where so re¬ 
quired, the notice must comply with the statute char¬ 
ter, by-law, or contract, as to the time and manner of 
giving It, and as to the contents of the notice. 

No notice to the members of the directors’ inten¬ 
tion to levy an assessment, and of the proceedings 


therefor, is required in the absence of a statutory 
or contractual provision.^® Where notice of the 
levy of an assessment is required to be given the 
members as a condition to their being liable there¬ 
on, as discussed infra § 385, and the manner in 
which the notice shall be given is prescribed by 
statute, by the charter or by-laws of the company, 
or by the contract of insurance or the premium note 
the method so prescribed must be at least substan¬ 
tially complied with,'^'^ unless the giving of such 
notice is excused by the acts or conduct of in¬ 
sured.^* Such notice need not be given to a mem¬ 
ber who tenders his policy for cancellation^^ or to 
persons who are not members of the company.®^ 

Where no particular mode of notice is prescribed 
by the charter or by-laws, the notice may be either 
written or verbal.®^ Under some provisions the no¬ 
tice may be served personally by an agent or offi¬ 
cer of the company,®^ or it may be given by mail.®® 


Proportionate liability set Infra fi 

888 . 

72. N.T.—St. Lawrence Mut. Ins. 
Co. V. Paige, 1 Hilt. 430. 

S2 C.J. p 1218 note 16. 

Amount of assessment generally see 
infra 9 371. 

73. N.Y.—Sands v. Sanders, 28 N.T. 
416. 

Pa.—Lycoming Fire Ins. Co. v. 
Rought, 97 Pa. 416—^Lycoming 
Fire Ins. Co, v. Sensenlg, Com.Pl., 
16 Fhlla. 601. 

A general assessment which de¬ 
clares that each premium note is as¬ 
sessed to the full value thereof is 
sufficient.—Sands v. Sanders, 28 N.Y. 
416, 26 N.Y. 239. 25 How.Pr. 82— 
Sands v. Shoemaker, 4 Abb.I>ec., N. 
Y., 149, 2 Keyes 268. 

74. N.Y.—Sands v. Sanders, 28 N. 
Y. 416. 

Pa.—Lycoming Fire Ins. Co. v. 
Rought, 97 Pa. 416—^Lycoming Fire 
Ins. Co. V. Sensenlg, Com.Pl., 16 
Phlla. 601. 

75. N.Y.—^Hammond v. Knox, 109 
N.Y.S. 367, 126 App.Dlv. 9, affirmed 
87 N.E. 1120, 194 N.T. 656. 

Statutes as part of contract general¬ 
ly see supra § 802. 

76. Minn.—^Dwinnell v. Felt, 96 N. 
W. 579, 90 Minn. 9. 

N.Y.—^Hammond v. Knox, 109 N.Y.S. 
367, 126 App.Dlv. 9, affirmed 87 
N.E. 1120, 194 N.Y. 665. 

Notloe of hearing 
Under a statute providing that no¬ 
tice of the time and place of a hear¬ 
ing of a proceeding for assessment 
shall be given by mail to persons lia¬ 
ble on the assessment, a notice so 
given is sufficient although it is 
not received by a member. 

Mass.—Commonwealth Mut Fire Ins. 

44 0. J.S.-86 


Co. V. Wood, 61 N.E. 19, 171 Mass. 
484. 

N.Y.—^Hammond v. Knox, 109 N.Y.S. 
867, 125 App.Dlv. 9, affirmed 87 
N.E. 1120, 194 N.Y. 555 mem. 

77. Minn.—Swing v. Wurst, 79 N.W. 
94. 76 Minn. 198. 

32 C.J. p 1219 note 30, p 1223 note 
89—26 C.J. p 124 note 36. 

Notice held sufficient in form al¬ 
though not addressed to particular 
person and not signed, and bearing 
only printed signature of secretary. 
—^Bartz V. Eagle Point Mut Fire Ins. 
Co. of Chippewa County, 260 N.W. 
469. 218 Wis. 551. 

A foreign attachment Issued for 
the purpose of recovering an assess¬ 
ment Is not a substitute for notice. 
—Susquehanna Mut. Fire Ins, Co. v. 
Staats, 4 Pennyp., Pa., 313. 

Knowledge of the assessment ac¬ 
quired by a member otherwise than 
through notice from the company Is 
not sufficient to cure the company’s 
failure to give him the required no¬ 
tice of the levy.—^Mlner v. Farmers’ 
Mut. Fire Ins. Co., 117 N.W. 211, 163 
Mich. 694. 

Notice of regular quarterly premi¬ 
ums need not be given under a pro¬ 
vision that payment of premiums 
should be as indicated from date of 
issue or fifteen days from mailing 
of notice *of additional assessments. 
—American Ins. Co. of Texas v. 
Estes, Tex.Clv.App., 141 S.W.2d 469, 
error refused. 

78. Mo.—State ex rel. Bankers’ Life 
Co. of Des Moines, Iowa v. Reyn¬ 
olds. 208 S.W. 618, 277 Mo. 14. 
‘‘Acqulesoenoe” in a snspenslon of 

a certificate holder for nonpayment 
of an assessment due is such consent 
of Insured or absence of objection 
as would Induce society to believe 
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that he has accepted Its view that 
default would excuse subsequent 
failure to advise assured of levy of 
subsequent assessments.—State ez 
rel. Bankers* Life Co. of Pes Moines, 
Iowa V. Reynolds, supra. 

76, Ky.—^Acton v. Farmers Home 
Ins. Co.. 99 aw. 966, 124 Ky. 677, 
30 Ky.L. 919. 

80. Mich.—^Brink v. State Mut Rod- 
ded Fire Ins. Co. of Michigan, 268 
N.W. 411, 270 Mich. 49. 

81. 111.—^Williams v. German Mut. 
Fire Ins. Co., 68 III. 387. 

82. III.—Maples V. Newton Mut 
County Fire Ins. Co., 260 IlLApp. 
278. 

N.Y.—Jackson v. Roberts, 31 N.T. 
304. 

Tex.—Canales v. tJvalde Mut Aid 
Ass’n No. 1, Civ.App., 12 S.W.2d 
1068. 

83. Ill.—Maples V. Newton Mut. 
County Fire Ins. Co., 260 Ill.App. 
278. 

Mich.—Cuttle v. Concordia Mut. Fire 
Ins. Co., 287 N.W. 401, 290 Mich. 
117. 

N.Y.—Stevens v. Hein, 56 N.Y.S. 491, 
37 App.Dlv. 542. 

Tex.—Canales v. Uvalde Mut. Aid 
Ins. Ass’n No. 1, Civ.App., 12 S.W. 
2d 1068. 

32 C.J. p 1219 note 32. 

Mailing as evldenoe of receipt 
Under a by-law providing that 
proof of mailing of notice of assess¬ 
ment shall be conclusive evidence of 
its receipt the question is not wheth¬ 
er notice was in fact received, but 
whether it was In fact mailed.—Cut- 
tie V. Concordia Mut. Fire Ins. Co., 
287 N.W. 401, 290 Mich. 117. 
insnffloleiXLt 

A by-law providing that the sec¬ 
retary shall notify all members by 
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In the absence of a specific requirement it is a suf¬ 
ficient notice by mail to send the notice to the last 
known address of the member,especially where 
he has failed to advise the company of his change 
of address and this is so although he would have 
received the notice had it been sent by first-class 
mail.86 A demand for the pa^-ment of the assess¬ 
ment has been held a sufficient notice of the levy¬ 
ing thereof.87 

Publication of notice. Where so provided, there 
must be a substantial compliance with the require¬ 
ment that notice be given by publication,*8 or, more 
specifically, by publication in one or more newspa- 
pers,s® or with the requirement that there be both 
a publication and a personal demand.90 Where pub¬ 
lication is required, personal notice is not equiva¬ 
lent to, nor does it dispense with the necessity for. 


publication,*91 nor does it aid defects in publica- 
tion.92 Under a requirement that notice of assess¬ 
ment shall be published in such manner as the di¬ 
rectors shall see fit or as the by-laws shall prescribe, 
the notice must be published in the manner pre¬ 
scribed by the by-laws if tl ey contain any direction 
on the subject; but if they are silent it may be 
published in any manner the directors may see fit.93 

Contents of notice. Provisions of the statute, 
charter, or by-laws as to the contents of the notice 
must be complied with,®^ such as with regard to 
stating the purpose or object to which the money 
to be collected is to be devoted®^ and the amount 
of the loss.®6 A notice of the gross amount of the 
assessment is not necessary,®^ unless required by the 
particular statute or by-law.®8 If required by the 
statute, charter, or by-law, the amount the mem- 


mailin? or delivering in person a 
card containing notice requires ac¬ 
tual notice, in the absence of a pro¬ 
vision that mere mailing is sufficient, 
and the placing of a written notice 
in the mails is insufficient.—Canales 
V. Uvalde Mut. Aid Ass’n Ko. If 
Tex.Clv.App., 12 S.W.2d 1068. 

84. Mass.—Jones v. Sisson, 6 Gray 

2S8. 

32 C.J, p 1219 note 27—26 C.J. P 
124 note 33. 

85. Va,—Clark County MuL Fire 
Ins. Co. v. Turner, 79 S.B. 1067, 115 
Va. 631. 

86. Va.—Clark County Mut. Fire 
Ins. Co. V. Turner, supra. 

87. X.T.—Stevens v. Hein, 55 N.T. 

S. 491, 37 App.Div. 542. 

Xecessity of demand for payment 

see infra § 3S6. 

88. X.T.—Jackson v. Roberts, 81 N. 

T. 304. 

32 C.J. p 1219 note 33. 

The word '‘publish” in a statute 
requiring publication of an assess¬ 
ment does not necessarily mean pub¬ 
lication through the medium of a 
newspaper.—Jackson v. Roberts, 31 
X.T. 304. 

PubUoatlon of whole assessment 

A statute requiring the directors 
to determine the sum to be paid by 
the several members and to publish 
notice thereof contemplates a publi¬ 
cation of the whole assessment list. 
—Swing v. Wurst, 79 N.W. 94, 76 
Minn. 19S. 

89. TVis.—Milwaukee Trust Co. v. 
Farmers* Mut. Fire Ins. Co., 91 
N.W. 967. 115 Wis. 371. 

32 C.J. p 1219 note 84. 

90. N.T.—^Devendorf v. Beardsley, 
23 Barb. 656. 

Necessity for personal demand see 
infra § 386. 

91. N.J.—Northampton Mut Live 


Stock Ins. Co. V. Stewart, 39 N.J. 
Law 486. 

N.T.—Sands v. Graves, 58 N.T. 94. 

Where publio notice only Is re¬ 
quired, the fact that a policyholder 
is also given personal notice as to 
some policies does not affect his lia¬ 
bility to assessment on other poli¬ 
cies. on which public notice, but no 
personal notice, is given.—Gonder v. 
Lancaster County Mut Fire Ins. Co., 
17 Pa. Super. 119. 

92. N.T.—Sands v. Shoemaker, 4 
Abb.Dec. 149, 2 Keyes 268, overrul¬ 
ing Cooper V. Shaver, 41 Barb. 151. 

93. N.T.—Sands v. Graves, 58 N.T. 

94. 

32 C.J. p 1219 note 41. 

94. Ky.—^Acton v. Farmers* Home 
Ins. Co., 99 S.W. 953. 124 Ky. 677, 
30 Ky.L. 919. 

26 C.J. p 124 note 38—32 C-J. p 1219 
note 42—37 C.J. p 421 note 25. 
Erroneous designation of the num¬ 
ber of insured’s policy does not af¬ 
fect the sufficiency of a notice which 
is directed to him, and specially in¬ 
forms him that it is an assessment 
on his insurance, and the amount of 
the assessment—^Anderson v. Mer¬ 
chants* & Mechanics* Mut Aid Soc., 
Mo.App., 46 S,W.2d 938. 

A notice reciting that the assess¬ 
ment was made by the “company” is 
sufficient as indicating an assess¬ 
ment by the board of directors.— 
Williams v. German Mut Fire Ins. 
Co.. 68 Ill. 387. 

95- Iowa.—Mulherin v. Bankers* 
Life Ass’n, 144 N.W. 1000, 163 
Iowa 740. 

“General’’ or “special” assessment 
A notice reciting the purpose of 
the assessment to pay unpaid and 
future losses and expenses is not a 
notice of a **general assessment” as 
distinguished from a ’’special as¬ 
sessment”—^Farmers’ Mut Fire Ins. 
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Co. V. Meyer, 49 S.W.2d 270, 226 Mo. 
App. 1223. 

96. Ill.—^Maples v. Newton Mut. 
County Fire Ins. Co., 260 Ill.App. 
278. 

N.J.—^Annan v. Hill Union Brewery 
Co.. 46 A. 563. 59 N.J.Eq. 414. 

Wis.—Milwaukee Trust Co. v. Farm¬ 
ers* Mut. Fire Ins. Co., 91 N.W. 
967, 115 Wis. 371. 

An erroneous statement as to the 
amount will not prevent a recovery 
of the amount actually due, where 
the error arises from miscalcula¬ 
tion.—Thropp V. Susquehanna Mut. 
Fire Ins. Co.. 17 A. 473, 126 Pa. 427, 
11 Am.S.R. 909. 

Specification of amounts for separate 
losses 

The mere fact that the notice of 
assessment fails to specify separate¬ 
ly the amount to be applied for 
death losses which have accrued and 
the amount for death losses which 
are anticipated does not invalidate 
the notice.—Mulherin v. Bankers’ 
Life Ass’n, 144 N.W. 1000, 163 Iowa 
740—37 C.J. p 421 note 23. 

97. Wis.—^Bitters v. Central Mut. 
Hail & Cyclone Ins. Co. of Apple- 
ton, 263 N.W. 644, 219 Wis. 572. 

98. Wis.—^Tomashek v. Hartland 
Farmers* Mut Fire Ins. Co.. 260 
N.W. 447, 212 Wis. 622. 

Town mutual company 

<1) A town mutual insurance com¬ 
pany’s statutory obligation to inform 
members of amount of assessment Is 
binding on company, and constitutes 
valuable right of member.—Toma- 
shek V. Hartland Farmers’ Mut. Fire 
Ins. Co., supra» 

(2) The incorporation of such stat¬ 
utory provision in the notice, how¬ 
ever, does not estop the company to 
deny that it Is a town mutual com¬ 
pany.—Cotter V. Central Mut Hail 
& Cyclone Ins. Co. of Appleton, 228 
N.W. 491, 200 Wis. 363. 
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ber is to pay9» and the time when he is to make 
payment! should be stated in the notice; but where 
not so required the notice need not specify the 
amount to be paid by each member,2 since it is suf¬ 
ficient to state merely the rate per cent at which 
the premium notes are assessed.^ A notice recit¬ 
ing the gross amount of notes subject to assessment, 
and the amount of adjusted losses and unpaid ex¬ 
penses, is sufficient without specifying such matter 
in a detailed schedule,-* unless a detailed schedule is 
required by statute or by-law.5 The notice cannot 
require payment in contravention of law or of the 
provisions of the charter or by-laws.® 

§371. Amount of Assessments 

As a general rule, the amount of the assessment may 
and properly should be sufficient to enabie the company 
to meet its liabilities and its expenses in connection 
therewith. 

As a general rule, the amount of an assessment 
may and properly should be sufficient to enable the 
company to meet its liabilities and its expenses in 


connection therewith,*^ the validity of the assessment 
being determined as of the time of the levy.® It 
may include a sum reasonably estimated to cover 
the cost of collection of the assessment, and also 
the expenses incident to the adjustment of the loss,® 
provided the amount included for such expenses is 
reasonable,!® and may also include a reasonable al¬ 
lowance for the probable failure to collect a part 
thereof.!! In addition to assessments to pay losses, 
the company may also levy an assessment to provide 
a reasonable sum for the running expenses of the 
company,!^ although, under some statutes and by¬ 
laws, this power has been denied.!® Under some 
provisions, also, an assessment may be made to cov¬ 
er losses of money occasioned by bad investments 
by the company,!* and to refill the capital stock 
diminished by repeated losses.!® 

The assessments need not be after each loss or 
necessarily in exact amount to the particular loss 
sustained, an approximation, as long as it is equita¬ 
ble and ratable, being valid.!® An assessment is in¬ 
valid which includes losses that have been paid by a 


99. Wls.—^Bitters v. Central Mut. 
Hall & Cyclone Ins. Co. of Apple- 
ton. 263 N.W. 644, 219 Wls. 672— 
Milwaukee Trust Co. v. Farmers* 
Mut. Fire Ins. Co., 91 N.W. 967. 
115 Wls. 371. 

1. Wls.—Milwaukee Trust Co. v. 
Farmers' Mut Fire Ins. Co., su¬ 
pra. 

A XLOtloe req.nlring' payment at tke 
members’ earliest oonvenlenoe rath¬ 
er than specifying the time of pay¬ 
ment prescribed by the by-laws is 
not fatally defective.—^Phelps Coun¬ 
ty Farmers’ Mut. Ins. Co. v. John¬ 
ston, 92 N.W. 676, 66 Neb. 690. 
Overextension of time 
Notice of assessment against pol¬ 
icyholders is not defective for non- 
compliance with statute, as overex¬ 
tending time for payment of assess¬ 
ment, although date specified in no¬ 
tice for forfeiture of policy is date 
following expiration of statutory pe¬ 
riod for payment.—^Bartz v. Eagle 
Point Mut. Fire Ins. Co. of Chippewa 
County, 260 N.W. 469, 218 Wis. 661. 

9. Me.—^Tork County Mut. Fire Ins. 

Co. V. Knight. 48 Me. 75. 

N.H.—^Atlantic Mut. Fire Ins. Co. v. 
Sanders, 36 N.H. 252. 

3. N.Y.—^Bangs v. Ducklnfield, 18 N. 
T. 692. 

32 C.J. p 1220 note 50.< 

4. Mo.—^American Guaranty Fund 
Mut. Ins. Co. V. Mattson, 73 S.W. 
366, 100 Mo.App. 316. 

5. S.D.—Good V. Farmers* Mut. Hall 
Ins. Ass’n of Iowa, 235 N.W. 114, 
58 S.D. 106. 

FaULnre of notice to give list of 
adjusted losses, and parties sustain¬ 


ing them, as required by by-laws of 
mutual insurance company, prevents 
suspension of policy by reason of in¬ 
sured’s failure to pay assessment in¬ 
volved.—Good V. Farmers* Mut. Hall 
Ins. Ass’n of Iowa, supra. 

6. Ill.—^U. S. Mutual Accident Ass’n 
V. Mueller, 37 N.B. 882, 151 Ill. 254. 

Mich.—Shelden v. National Masonic 
Accident Ass’n, 81 N.W. 266, 122 
Mich. 403. 

7. Ill.—^Palmyra Farmers’ Mut Fire 
Ins. Co. V. Knight. 44 N.B. 834, 162 
Ill. 470, afiirming 59 IlLApp. 274. 

32 C.J. p 1220 note 55. 

Amount of assessments for mutual 
benefit insurance see infra § 1479. 
Taxes, to which the company is 
not subject, cannot be Included in 
the assessment.—Young v. Hartford 
Life Ins. Co., 211 S.W. 1, 277 Mo. 
694. 

8. Mich.—Michigan Mut. Windstorm 
Co. V. Goodrich, 196 N.W. 612, 226 
Mich. 687. 

9. Conn.—Mutual Security Co. v. 
Blumenthal, 86 A. 573, 86 Conn. 
667. 

Mich.—Michigan Mut Windstorm Co. 
V. Goodrich, 196 N.W. 612, 226 
Mich. 687. 

Damage on assessment in arrears 

A mutual insurance company is 
within rule that a public service cor¬ 
poration may exact a charge for de¬ 
lay in payments due it, and, where 
defendant in application for insur¬ 
ance agreed that policy, charter, and 
by-laws form part of contract aJid 
insurance was accepted subject to 
them and regulations of company, 
provision in articles of association 
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that ten per cent stipulated damage 
shall be added on assessments in ar¬ 
rears, is not mere regulation of the 
company, but an integral part of 
the contract of insurance.—State 
Mut. Rodded Fire Ins. Co. of Michi¬ 
gan V. Randall, 206 N.W. 166, 232 
Mich. 210, 41 A.L.R. 973. 

10. Ill.—^Palmyra Farmers* Mut. 
Fire Ins. Co. v. Knight, 44 N.B. 
834, 162 Ill, 470, affirming 69 Ill. 
App. 274. 

32 C.J. p 1220 note 57. 

11. Mich.—Michigan Mut. Wind¬ 
storm Co. V. Goodrich, 196 N.W. 
612, 226 Mich. 687. 

Wis.—Gilman v. Druse, 87 N.W. 667, 
111 Wls. 400. 

32 C.J. p 1220 note 64—26 C.J. p 123 
note 1. 

1SL Iowa.—Iowa Mut. Tornado Ins. 
Ass’n V. Gilbertson, 106 N.W. 163, 
129 Iowa 668. 

32 C.J. p 1220 note 68—26 C.J. p 117 
note 86. 

13. Ind.—^Bersch v. Slnnlsslppi Ins. 
Co., 28 Ind. 64. 

Wis.—^Dorwin v. North Wisconsin 
Farmers’ Mut. Cyclone Ins. Co., 162 
N.W. 464, 160 Wis. 663. 

32 C.J. p 1220 note 59—26 C.J. p 117 
note 87. 

14. Mass.—^People’s Mut. Ins. Co. v. 
Allen, 10 Gray 297. 

15. R.I.—Gardner v. Hope Ins. Co., 
9 R.I. 194, 11 Am.R. 238. 

16L Mass.—People’s Mut. Ins. Co. v. 

Allen, 10 Gray 297. 

32 C.J. p 1220 note 62—26 C.J. p 123 
note 4. 
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previous assessment 17 which is unreasonable and 
grossly in excess of the amount required to meet li¬ 
abilities and expenses,18 and as a rule, if any sub¬ 
stantial part of the assessment is not authorized, the 
entire assessment is invalid.i^ If, however, the as¬ 
sessment is levied fairly and regularly, the fact that 
the amount collected is more than needed does not 
make the assessment void ,20 and, although it is made 
large enough to cover indebtedness other than that 
for which the members are liable, the whole assess¬ 
ment is not thereby invalidated, if the legal and ille¬ 
gal parts of the assessment can be separated .21 

Determination of amount. In levying an assess¬ 
ment the directors may exercise a reasonable dis¬ 
cretion in determining the amount necessary to be 
raised .22 As long as the directors act fairly and 
within the scope of their authority, the members 
cannot complain that the assessment is unreason¬ 
able nor can the exercise of the directors* dis¬ 
cretion be interfered with by the courts 24 When 


the statute provides that a decree of court confirm¬ 
ing an assessment shall be final on all persons lia¬ 
ble to assessment, a member cannot question the 
amount of an assessment so confirmed. ^5 

Rate of assessment. If the rate of assessment is 
limited by the contract of insurance, or by statute, 
the rate may not be increased beyond the maximum 
rate specified.^® Apart from this, the face of the 
premium note is the maximum amount assessable, 27 
unless a greater amount is authorized by statute or 
by the insurance contract.28 An assessment may be 
made on the whole amount of the note, although the 
promisor has an insurable interest in a part only 
of the property covered by the policy.^® In case of 
life insurance, the rate of assessment may be made 
dependent on the age of insured .20 

When authorized by statute or by the contract the 
rate of assessment may be increased as the experi¬ 
ence of the company may require,as where, in 


17> N.T.—Cooper v. Shaver, 41 
Barb. 161. 

la Mich.—Michigan Mut. Wind¬ 
storm Co. V. Goodrich, 196 N.W. 
612, 225 Mich. 687. 

Mo.—^Farmers' Mut. Fire Ins. Co. v. 
Meyer, 49 S.W.2d 270, 226 Mo.App. 
1228. 

32 C.J. p 1220 note 70—26 CJ. p 123 
note 6. 

Restraining odllectloxL 

The officers of a mutual company 
may be restrained at the suit of the 
policyholders fi:om collecting an un¬ 
reasonable and excessive assessment. 
—^Pencille v. State Farmers* Mut. 
Hall Ins. Co., 76 N.W. 1026, 74 Minn. 
67, 73 Am.S.R. 326. 

19. Wls.—Gilman v. Druse, 87 N.W. 
557, 111 Wls. 400. 

20. Iowa.—^Hauge v. Farmers’ Mut. 
Hall Ins. Ass’n of Iowa, 212 N.W. 
473, 205 Iowa 1099. 

21. Ohio.—^Parker v. Central Ohio 
Paper Co., 4 Ohio S. & C.P. 250, 8 
Ohio N.P. 207. 

22. Pa.—Stone v. Lorentz, 6 Pa.Dist. 
17, 19 Pa.Co. 51. 

32 C.J. p 1220 note 63—26 C.J. p 122 
note 99. 

The direotors act somewhat Judi¬ 
cially in making assessments, and 
must take into consideration the 
financial status of the company or 
association and the response of the 
members to the assessments as lev¬ 
ied.—^NaderhofC v. Prudence Mut. 
Life Ins. Ass’n, 78 P.2d 763, 26 Cal. 
App.2d 73. 

As f oTULded on risks 
Estimates of assessments for loss¬ 
es may properly be founded on 
knowledge of the company’s risks i 
where the losses have occurred be-1 


fore the actual liabilities have been 
fully ascertained.—^Appeal of Hum¬ 
mel, 78 Pa. 320. 

23. U.S.—Gaut V. Mutual Reserve 
Fund Life Ass’n, C.C.Tenn., 121 
F. 403. 

32 C.J. p 1220 note 65. 

2^ U.S.—Turner v. American S. S. 
Owners’ Mut Protection & Indem¬ 
nity Ass’n, C.C.A.Ala., 16 F.2d 707. 
Tonnage as basis of assessment 
Where the directors of a mutual 
marine Insurance company are re¬ 
quired by its by-laws to determine 
the tonnage on which an insured 
shall be assessed, which is not neces¬ 
sarily the actual tonnage of the ves¬ 
sel, but the tonnage as It varies 
with the risk and the risks Insured 
against, their discretion, honestly 
and fairly exercised, cannot be in¬ 
terfered with by the courts.—Turner 
V. American S. S. Owners’ Mut. Pro¬ 
tection & Indemnity Ass’n, CC.A 
Ala., 16 F.2d 707. 

25. Mass.—Commonwealth Mut 
Fire Ins. Co. v. Wood, 61 N.B, 19, 
171 Mass. 484. 

32 aj. p 1220 note 66—26 C.J. p 128 
note 6. 

26. Mich.—^Empire Mut Fire Ins. 
Co. V. Hammerberg, 249 N.W. 18, 
263 Mich. 632. 

N.T.—Sauerbrunn v. Hartford Life 
Ins. Co., 143 N.T.S. 1009, 169 App. 
Div. 121—In re Auto Mut Indem¬ 
nity Co., 14 N.T.S.2d 601. 

Ohio.-Hartford Life Ins. Co. v. 
Douds, 136 N.E. 274, 103 Ohio St 
398, affirmed 43 S.Ct 409, 261 U. 
S. 476, 67 L.Ed. 754. 

Tex.—Stephenville Mut Life Ins. 
Ass’n V. Gant, Civ.App., 7 S.W.2d 
119, error dismissed. 
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26 C.J. p 123 note 7—32 C.J. p 1220 
note 67—37 C.J. p 422 note 36. 
Authority of directors to fix rates 
so that premium note might exceed 
limit prescribed by charter.—^Hyatt 
V. Whipple, 37 Barb., N.T., 596. 

27. Conn.—^Mutual . Ben. Life Ins. 
Co. V. Jarvis, 22 Conn. 133. 

N.T.—Bangs v. Bailey, 37 Barb. 630. 
Wls.—Davis V. Oshkosh Upholstery 
Co., 62 N.W. 771, 82 Wls. 488. 
Ratable assessment of each note of 
every member see Infra S 388. 

28. N.T.—Beha v. Weinstock, 160 
N.E. 17, 247 N.T. 221—Conway v. 
North Side Lumber Co., 262 N.T.S. 
476, 141 MIsc. 231. 

29. Mass.—^New England Mut. Fire 
Ins. Co. V. Belknap, 9 Cush. 140. 

3a U.S.—^Barrows v. Mutual Re¬ 
serve Life Ins. Co., Ill., 161 P. 461, 
81 C.C.A, 71. 

37 C.J. p 421 note 32. 

31. Ark.—Mutual Relief Ass’n v. 

Ray, 292 S.W. 396, 173 Ark. 9. 

Cal.—Schmlerer v. Mutual Reserve 
Fund Life Ass’n, 94 P. 887, 163 
Cal. 208, 16 L.R.A.,N.S., 1047. 

87 C.J. p 421 note 29. 

Increased and extra premiums gen¬ 
erally see supra § 343. 

Statute not retroactivo 
A statute authorizing assessment 
associations to increase assessments 
does not authorize Increased assess¬ 
ments under policies issued before 
enactment, in absence of by-law au¬ 
thorizing changes.—Mutual Relief 
Ass’n V. Ray. 292 S.W. 396, 173 Ark. 
9. 

By-law authorizing dlraotors to 
crease Inoldental fee paid by appli¬ 
cants for membership, does not au- 
thori 2 ^ increase in assessments or 
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case of life insurance, the contract provides that 
the rates may be changed to correspond with the 
actual mortality experience of insurer, ^2 or where 
the increase, when made, is made dependent on the 
age of insured.^® This authority may be exercised 
notwithstanding a further provision authorizing an 
increase at stated periods.®^ Where, however, in¬ 
surer is authorized to increase the rate of assess¬ 
ment in accordance with its actual mortality experi¬ 
ence, an assessment which does not correspond with 
such experience is invalid.®® 

§ 372. Payment of Assessments 

An assessment must be paid within the time fixed by 
the charter or by-laws, or by the Insurance contract, 
after the receipt of notice of the assessment. 

Payment of an assessment must be made within 
the time fixed by the charter or by-laws or by the 
contract of insurance,®® and such time begins to 
run from the date of the receipt of the notice of 
assessment.®^ If the notice is given by mail, the 
time is computed, by some authorities, from the 
date of the mailing of the notice,®® but, by other 
authorities, it is computed, from the date on which 
the notice was, or should have been, received in 
due course of mail.®® If a member, in anticipation 
of an assessment, voluntarily pays the amount there¬ 
of in advance, and the assessment is not made, he 
has a right to apply the amount so paid on an as¬ 
sessment for a succeeding year;^® and, likewise, a 
member who voluntarily pays an illegal assessment 
may have the amount credited on a reassessment,^^ 
but cannot recover back the amount so paid, as 
discussed infra § 406. Payment of an assessment 


by a volunteer in behalf of the member is a valid 

payment.^2 

§ 373. Premium or Deposit Notes in General 

A premium note In mutual insurance Is a note given 
to the company by a person becoming a member to se¬ 
cure the payment of future assessments. 

In mutual insurance a premium note is a promis¬ 
sory note given to the company by a person be¬ 
coming a member thereof for the purpose of se¬ 
curing the payment of future assessments levied 
thereon.^® It cannot be treated by the company as 
a stock note, although it is authorized to issue poli¬ 
cies on the latter plan,^^ since a stock note is gen¬ 
erally given in order to effect the organization of 
a mutual company, w^hile a premium note is given 
to effect insurance in the company after it has been 
formed,^® although this distinction has not always 
obtained in the statutes under which mutual com¬ 
panies have been organized.^® A premium note is 
not converted into a ' stock note by any use of it 
made by the company without the knowledge of the 
maker.47 A premium note in mutual insurance and 
the policy issued thereon are independent con¬ 
tracts,^® except as otherwise stipulated in the pol¬ 
icy.^® 

§ 374. Deposit Notes 

Deposit notes are notes deposited with a mutual com¬ 
pany either as premium notes or as stock notes. 

Deposit notes are notes deposited with a mutual 
insurance company by members or others either as 
premium notes or as stock notes.®® The term “de- 


premlums.—Mutual Belief Ass'n v. 
Hay, supra* 

32. U.S.—^Richards v. Security Mut. 
Life Ins. Co., D.C.N.T., 259 F. 727. 

87 C.J. p 421 note 30. 

33. U.S.—Graut V. Mutual Reserve 
Fund Life Ass’n, C.C.Tenn.. 121 F. 
403. 

87 C.J. p 421 note 32. 

34. U.S.—Hay del v. Mutual Reserve 
Fund Life Ass’n, Mo.. 104 F. 718, 
44 C.C.A. 169, afflrmlnsr, C.C., 98 F. 
200 . 

37 C.J. p 421 note 29 [a]. 

35. Va.—^MutucU Reserve Fund Life 
Ass’n V. Taylor, 87 S.B. 854, 99 
Va. 208. 

36. Pa.—Shuxnan v. Juniata Farm¬ 
ers’ Mut. Fire Ins. Co., 55 A 1069, 
206 Pa. 417. 

Tex.—^National Life Co. v. McKelvey, 
113 S.W.2d 160, 131 Tex. 81, afflrm- 
Ingr, Civ.App., 88 S.W.2d 1061— 
American Ins. Co. of Texas v. 
Estes, Clv.App., 141 S.W.2d 459. 

32 C.J. p 1221 note 77. 


37. HI.—U. S. Mutual Accident 

Ass'n V. Mueller, 87 N.B. 882, 151 
Ill. 254. 

Mich.—Shelden v. National Masonic 
Accident Ass’n, 81 N.W. 266, 122 
Mich. 403. 

32 C.J. p 1221 note 78. 

Contents of notice of assessment as 
to payment see supra 5 370. 

38. Tex.—^American Ins. Co. of Tex¬ 
as V, Estes, Civ.App., 141 S.W.2d 
459. 

39. U.S.—^Perrenbach v. Mutual Re¬ 
serve Fund Life Ass’n, Mo., 121 

F. 945, 59 aC.A 807. certiorari de¬ 
nied 24 S.Ct. 842, 191 U.S. 569. 48 
L.Ed. 806. 

40. N.D.—Montgomery v. Harker, 84 
N.W. 369, 9 N.D. 527. 

41. Mich.—Ionia, Baton & Barry 
Farmers’ Mut. Fire Ins. Co. v. 
Ionia Circuit Judge, 59 N.W. 250. 
100 Mich. 606, 32 L.R.A 481. 

48. Mass.—Walker v. United Order 

G. S., 98 N.E. 1039, 212 Mass. 289, 
Ann.Cas.l918D 345. 
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43 . N.T.—Bell v. Shibley, 33 Barb. 
610. 

44 . N.T.—Bell v. Shibley, supra— 
Toll V. Whitney, 18 How.Pr. 161. 

Stock notes generally see supra 5 
118. 

45. N.T.—Raegener v. Hubbard, 60 
N.E. 638, 167 N.T. 301. 

46. N.T.—^Raegener v. Hubbard, su¬ 
pra* 

47. N.T.—Dana v. Munson, 23 N.T. 
564. 

4 & Ga.—Arnold v. Empire Mut An¬ 
nuity & Life Co., 60 S.E. 470, 3 
Ga.App. 685. 

Me.—^New England Fire Ins. Co. v. 
Butler, 84 Me. 451. 

Premium note generally as peui: of 
Insurance contract see supra { 307. 

49 . Ga.—^Arnold v. Empire Mut, An¬ 
nuity & Life Co.. 60 S.E. 470, 3 
Ga.App. 685. 

50. Iowa.—^Bradford v. Mutual Fire 
Ins. Co., 84 N.W. 693, 112 Iowa 495. 

Me.—Union Ins. Co. v. Greenleaf, 64 

I Me. 128. 
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posit notes” may, therefore, be applied to either 
premium notes or stock notes, and may be employ¬ 
ed to denote both inclusively.®! They are a part 
of the capital of the company, and the directors 
are bound to assess a sufficient amount on them to 
pay losses.®^ 

§ 375. Stock Notes 

A stock note Is generally a note given to a mutual 
company to enable It to effect Its organization and carry 
on Its business. 

A Stock note is generally a note given to a mu¬ 
tual company to enable it to effect its organization 
and carry on its busmess.®^ It is assessable for 
losses accruing otherwise than during the maker’s 
membership in the company.®^ 

§ 376. Power to Take Notes 

A mutual company may accept premium notes, or 
deposit or stock notes, to the extent that It Is authorized 
to do so by statute or by Its charter. 

When so authorized by statute or by charter, a 
mutual company may take premium notes from in¬ 
tended members as security for the payment of fu¬ 
ture assessments for losses;®® and it has been held 
that, if nothing appears in either charter or stat¬ 
ute limiting the mode in which the company may 


do business, it may issue policies on either the 
stock note plan®® or the cash premium plan.®7 

§ 377. Nature and Requisites of Premium 
Notes 

General rules apply as to the form and validity of 
a premium or deposit note. Unless otherwise provided, 
such a note may be matured at the pleasure of the com¬ 
pany; and, under some provisions, the entire note be¬ 
comes due on a default in the payment of an assessment 
thereon. 

In the absence of statutory requirement, the gen¬ 
eral rules relating to bills and notes, in so far as 
applicable, govern as to the form®® and validity®^> 
of a premium or deposit note to a mutual insurance 
company. 

Maturity, Such a note may be deemed matured 
at the pleasure of the company,®® unless it is other¬ 
wise provided in the contract of insurance.®! When 
it is so provided in the contract of insurance or in 
the charter or by-laws of the company, if an assess¬ 
ment is not paid within a specified time after no¬ 
tice or demand, the entire amount of the premium 
note becomes due and payable,®^ and a mutual com¬ 
pany may, without express authorization by charter, 
incorporate such a provision into its articles of as¬ 
sociation or by-laws, which will be binding on per- 


Liabillty on deposit notes forming 
part of guaranty fund see supra S 
118. 

Bl. N.T ,—^Devendorf v. Beardsley, 
23 Barb. 656. 

52. Pa—Khinehart v. Alleghany 
County jMut Ins. Co., 1 Pa 359. 

53. N.Y.—^Raegener v. Hubbard, 60 
N.B. 633, 167 N.T. SOL 

Stock notes generally see supra S 
113. 

54. Mass .—hong Pond Mut. Fire Ins. 
Co. v. Houghton, 6 Gray 77. 

N.H.—^Nashua Fire Ins. Co. v. Moore, 
55 N.H. 48. 

Liability on stock notes as part of 
guaranty fund see supra S 113. 

55. N.T.—Sands v. Lilienthal, 46 N. 
T. 541—^Hyatt v. Whipple, 37 Barb. 
595. 

32 C.J. p 1214 note 9. 

Sequixlng deposit In eash 
Under a statute expressly re¬ 
quiring that a policy shall provide 
for the payment of premium and 
premium deposit in '*cash,*’ a mutual 
insurance company has no authority 
to accept a note in payment of pre¬ 
mium or as a premium deposit on 
X>ollcies issued by it since a **note*’ 
is not “payment” but only a “prom¬ 
ise to pay.*'—^Fidelity Savings State 
Bank v. Grimes, 131 P.2d 894, 156 
Kan. 56. 


68. Tex.—Continental Fire Ass'n v. 
Masonic Temple Co., 62 S.W. 930, 
26 Tex.Civ.App. 189. 

If a mutual company is permit¬ 
ted to issue poUcies for stock notes 
it is not precluded thereby from is¬ 
suing policies on its fundamental 
mutual assessment plan.—Toll v. 
WTiitney, 18 How.Pr.,N.Y.. 161. 

A company oi^ruuized solely on the 
assessment plan is not permitted 
to receive stock notes.—Corey v. 
Sherman, 64 N.W. 828. 96 Iowa 114, 
32 L.R.A. 614. 

57. N.B.—Godfrey v. North Dakota 
Farmers* Mut. Tornado & Cyclone 
Co.. 248 N.W. 527, 63 N.D. 418. 

Wis.—^Davis V. Oshkosh Upholstery 
Co.. 52 N.W. 771, 82 Wis. 488. 
Under a statute prohibiting pre¬ 
miums from being received by mu¬ 
tual companies where a member of a 
mutual company is required to pay 
or becomes liable for payment of a 
certain sum Immediately on issuance 
of the policy, and before he has in¬ 
curred liability to other members on 
account of losses, and the company 
has no need of funds to pay out¬ 
standing obligations, the sum so paid 
is not an assessment, but a premi¬ 
um, within the statute.—^Bradford v. 
Mutual Fire Ins. Co., 84 N.W. 693. 
112 Iowa 495. 

58. U.S.—Gaytes v. Hibbard, D.C 
Ill., 10 F.Cas.No.6,287. 5 Biss. 99. 
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Iowa.—Corey v. Sherman, 60 N.W* 
232. 32 L.K.A. 490, reheard 64 N* 
W. 828. 96 Iowa 114, 32 L.R.A. 
514. 

32 C.J. p 1214 note 11. 

Payable to company or treasurer 
Such a note payable to the insur¬ 
ance company or "the treasurer for 
the time being*' is a good note for 
the company.—Gaytes v. Hibbard, D. 
C.I11., 10 F.Cas.No.5,2S7. 5 Biss. 99 
—26 C.J. p 116 note 72. 

59. Mass.—^Monitor Mut Fire Ins. 

Co. V. Buffum, 115 Mass. 343. 

32 C.J. p 1214 note 12. 

Sa N.T.—^Dana v. Munro, 38 Barb. 
528, affirmed 28 N.Y. 564. 

61. Tex.—^American Ins. Co. of Tex¬ 
as V. Estes, Civ.App., 141 S.W.2d 
459, error refused. 

62. Mo.—State v. Hudson, App., 222 
S.W. 1049. 

32 C.J. p 1214 note 16. 

Uabillty of defanltiiig foreign mem^ 
ber 

A statute contaizilng a provision 
thus accelerating the maturity of the 
note is not a penal statute, and ac¬ 
cordingly, a foreign member who 
neglects to pay an assessment is 
liable for the full amount of the^ 
note in an action brought in the- 
state of his domicile.—^Jones v. Sis¬ 
son, 6 Gray, Mass., 288. 
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sons thereafter insuring.SS A provision to this ef¬ 
fect is valid,and, if a member of the company 
defaults in the pa3rment of an assessment, he can¬ 
not escape payment of the entire amount of the 
note merely because the insurance is suspended in 

Z Liability on Peeimiitm 

§ 378. In General 

The general rights and liabilities of members in 
mutual companies are considered supra § 108, and 
their rights and liabilities in connection with the 
rehabilitation, insolvencgr, or dissolution of the com¬ 
pany supra §§ 130, 131. Assessments and premium 
and deposit notes in mutual companies are discussed 
generally supra §§ 367—377, and actions therefor are 
considered infra §§ 391-400. 

Examine Pocket Parts for later cases. 

§ 379. Liability to Assessment 

In general, members of a mutual Insurance company 
are liable for assessments for losses and expenses, and 
the contract, Including the charter and by-laws of the 
company, determines the nature and extent of the liabil¬ 
ity. 


accordance with the contract,®^ or insurer after¬ 
ward becomes insolvent.®® If a member in default 
has paid other assessments, the amount recoverable 
is the original amount of the note, less the assess¬ 
ments paid.®7 

Notes and Assessments 

While a member of a mutual insurance company 
in order to become liable for assessments must con¬ 
tract to pay them or assent to some plan for levy¬ 
ing assessments required by the by-laws or consti¬ 
tution of the company or by the statute authorizing 
its organization,®8 liability to pay assessments usu¬ 
ally is imposed on the members by statute, charter, 
by-laws, or the contract of insurance.®® It is not 
necessary that there be an express promise to pay 
assessments,*^® and it is not necessary, in order to 
render a member liable, that he should sig^ the ap¬ 
plication containing the promise to pay his share 
of the losses of other members.^^ If a mutual com¬ 
pany reinsures its risks in another mutual company, 
it becomes a member of the latter and subject as 
such to assessment for losses.*^® 


63. Ind.—German Mut, Fire Ins. Co. 
V. Franck, 22 Ind. 364. 

Mich.—Cahill V. Kalamazoo Mut Ins. 
Co.. 2 Dough 124. 43 Am.D. 467. 

64. Mo.—State v. Hudson, App., 222 
S.W. 1049. 

65. Mo.—State v. Hudson, supra. 

33 C.J. p 66 note 46. 

66. Mo.—State v. Hudson, supra. 

67. N.T.—^Bangs v. Bailey, 37 Barb. 
630. 

68. Iowa.—Wall V. Bankers’ Life 
Co. of Des Moines, 223 N.W. 267. 
208 Iowa 1053, appeal dismissed 61 
S.Ct 104, 282 U.S. 808, 75 L.Ed. 
726. 

Ky.—Darnell v. Egulty Life Ins. 
Co.’s Receiver, 200 S.W. 967. 179 
Ky. 466. 

Or.—Rosebraugh v. Tigard. 262 P. 76, 
120 Or. 411—^Beaver State Mer¬ 
chants’ Mut Fire Ins. Ass’n v. 
Smith, 192 P. 798, 97 Or. 679. 

Pa.—Taggart v. Graham, 166 A, 68, 
108 Pa.Super. 320, affirmed 173 A. 
423. 316 Pa. 438, followed in Tag¬ 
gart V. De Fillippo, 165 A. 71, 108 
Pa.Super. 332, affirmed 173 A. 423, 
315 Pa. 438. 

37 C.J. p 422 note 42. 

Exemption from liability on Issuance 
of policy in standard form see In¬ 
fra § 389. 

The rights and the remedies of 
the members of mutual Insurance 
companies are to be determined by 
their contract—Knouse v. Mutual 


Fire Ins. Co. of Millville, 78 Pa.Su¬ 
per. 642. 

Denomination of company as **miu. 
tnai” does not necessarily signify 
that policyholders are subject to as¬ 
sessment 

U.S.—Pink V. A. A. A. Highway Ex¬ 
press, 62 S.Ct 241, 314 U.S. 201, 
86 L.Ed. 162, 137 A.L.R. 967, af¬ 
firming 13 S.E.2d 337, 191 Ga. 602, 
137 A.L.R. 934, certiorari granted 
61 S.Ct 1096. 313 U.S. 666, 86 L. 
Ed. 1617. 

Ky.—^Fuqua Bus Line v. Pink, 160 S. 
W.2d 646, 290 Ky. 213. 

69. Mo.—Citizens Mut Fire & 

Lightning Ins. Soo. v. Schoen, 
App., 106 S.W.2d 43, transferred, 
see. Sup., 93 S.W.2d 669. 

Neb.—^Kearney County Farmers’ 
Mut Ins. Co. V. Howard, 268 N.W. 
272, 128 Neb. 179. 

32 C.J. p 1222 note 6. 

What law governs see supra §§ 50- 
54. 

Who are members see supra $ 1®8* 
XmpUed liability 

Members are liable for proper as¬ 
sessments notwithstanding only pen¬ 
alty provided in company’s by-laws 
for nonpayment was suspension.— 
Citizens Mut. Fire & Lightning Ins. 
Soc. V. Schoen, App., 106 S.W.2d 43, 
transferred, see. Mo., 93 S.W.2d 669. 
Secondazy and contingent 
The liability of members of a 
mutual Insurance company is sec¬ 
ondary, and contingent on the in¬ 
sufficiency of the assets of the com¬ 
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pany to pay its debts.—Conway v. 
North Side Lumber Co., 262 N.Y.S. 
476, 141 Misc. 231. 

7a Me.—Pink v. Town Taxi Co., 21 
A.2d 656, 138 Me. 44. 

Fresumptlon of notice or knowledge 

(1) The members of a mutual 
company are presumed to have 
knowledge of its’ constitution and 
by-laws, which constitute part of 
their contract, and it is immaterial 
that they are not mentioned in the 
Insurance contract. 

D.C.—Clark v. Mutual Reserve Fund 
Life Association, 14 App.D.C. 154. 
Me.—^Plnk v. Town Taxi Co., 21 A. 
2d 666, 138 Me. 44. 

(2) Insured who became member 
of partnership organized for pur¬ 
pose of insuring fire losses was pre¬ 
sumed to know customs of partner¬ 
ship and was bound by acts of ex¬ 
ecutive committee in levying as¬ 
sessments.—Bowen v. Farmers Mut. 
Ins. Co. of Mulberry, 199 N.E. 426, 
101 Ind.App. 362. 

71. N.Y.—Skaneateles Paper Co. v. 
American Underwriters’ Fire lus. 
Co., 114 N.Y.S. 200, 61 Misc. 467. 

72. N.Y.—Skaneateles Paper Co. v. 
American Underwriters’ Fire Ins. 
Co., supra. 

Charter members of relnsoraaioe 
oorporatlon are liable for assess¬ 
ments as soon as the organization 
of the corporation is completed.— 
Wisconsin Town Mut. Reinsurance 
Co. V. Calumet County Mut. Fire Ins. 
Co., 271 N.W. 61, 224 Wls. 109. 
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Although the liability of a member to contribute 
his proportion of the company's losses cannot be 
limited, lessened, or avoided by any arrangement 
or contract with the company, unless in accordance 
with the associate purposes,under some statutes 
the company may limit the liability of a member 
to the amount specified in the statute.74 Where the 
contract of insurance, including the charter and by¬ 
laws of the company, declares the circumstances or 
conditions under which an assessment or premium 
note shall become payable in whole or in part, such 
circumstances must arise or conditions be perform¬ 
ed before any recovery can be had;^® and, in de¬ 
termining the liability of a member on his premium 
note in a particular case, regard must always be 
had to the language of the charter or by-laws and 
contract tmder which the liability arises 

If the by-laws provide that no personal liability 
shall be incurred by the members except on guar¬ 
anty notes, a member is not rendered personally li¬ 
able by the company's waiver of a forfeiture for 
nonpayment of an assessment.^^ Under a statute 
prohibiting any order enjoining a domestic insur¬ 
ance corporation otherwise than on the application 
of the attorney-general, an injunction cannot issue 
against a cooperative company on the application 
of a member to stay enforcement of assessments 
against him.^® 

“Mutual benefit insurance^’ distinguished. The 
liability of members of a mutual insurance company 
for assessments or on premium notes is enforceable 


by an action at law; and this is the principal dis¬ 
tinction between mutual insurance strictly so-called, 
and insurance in a mutual benefit association,^9 in 
which co-operation by means of assessments is gen¬ 
erally voluntary, as is discussed infra § 1476. 

§ 380. Fraud of Insurer 

If the taking out of a policy or the execution of a 
premium note was induced by the fraud of the company 
or an authorized agent, the insured is not liable to as¬ 
sessment. 

In the absence of facts creating an estoppel, dis¬ 
cussed infra § 390, fraudulent representations by 
a mutual insurance company or its agents, whereby 
insured is induced to take out a policy, will relieve 
him from liability for assessments or on notes giv¬ 
en therefor,®® provided insured was not guilty of 
negligence in not discovering the truth before ac¬ 
cepting the policy.®^ To constitute fraud, the rep¬ 
resentations need not be made directly to the mem¬ 
ber, if the company makes them intending that they 
should be repeated or generally acted on.®® 

Illiteracy of the member is an excuse for reli¬ 
ance on the agent's statements as to the nature of 
the policy;®® but the mere opinion of the agent is. 
insufficient to constitute fraud.®^ So oral state¬ 
ments by the agent as to what future assessments 
will be, in contradiction of the provisions of the 
policy, do not amount to fraud.®® 

Agent's authority to make representations. Lia¬ 
bility is not defeated because of misrepresentations 


73. Mich.—^Bussell v. Berry, 16 N. 
W. 651, 61 Mich. 2S7. 

74. Mich.—^Empire Mut. Fire Ina 
Co. V. Hammerherer* 249 N.W. 18, 
263 Mich. 632. 

Amoniit equal to premiums 
Mich.—^Empire Mut. Fire Ins. Co. ▼. 

Hanimerbergr* supra. 

Twice amoTULt of premimns 
N.T.—Beha v. Weinstock, 160 N,B. 
17, 247 N.Y. 221, reversingr 224 N. 
T.S. 764, 221 App.Div. 822, af¬ 
firming: 221 N.Y.S. 500, 129 Misc. 
221, and reargument denied 161 
N.B. 191, 247 N.Y. 684—In re Auto 
Mut Indemnity Co.. 14 N.Y.S.2d 
601. 

75- Mass.—Commonwealth v. Dor¬ 
chester Mut Fire Ina Co., 112 
Mass. 142. 

32 C.J. p 1222 note 10. 

Assessment mnst he Just 
S.D.—Good V. Farmers' Mut Hall 
Ins. Ass'n of Iowa, 236 N.W. 114, 
68 S.D. 106. 

78h Wia—^Fulton v. Stevens, 74 N. 

W. 803, 99 Wia 307. 

32 aj. p 1222 note 11. 


Agfreement for aooeleration of lia¬ 
bility 

Agreement that the entire amount 
of a premium note covering six 
years should become due on failure 
to pay assessments was valid.—State 
ex rel. Chom v. Hudson, Mo.App., 
222 S.W. 1049. 

Future losses 

One who, by his contract, has 
made himself "subject to assess¬ 
ment at such times as the board of 
directors may, by the act of incor¬ 
poration, require" and "liable for all 
losses and expenses," during mem¬ 
bership to the amount of the pre¬ 
mium paid, cannot avoid payment of 
an assessment, otherwise proper, 
because it made provision for fu¬ 
ture losses and expenses.—^Knouse 
V. Mutual Fire Ins. Co. of Millville, 
78 Pa.Super. 542. 

Power to levy assessments for an¬ 
ticipated losses see supra § 368. 

77. Iowa.—^Mulherin v. Bankers' 
liife Ass'n, 144 N.W. 1000, 163 
Iowa 740. 

78. N.Y.—Seymour v. Mutual Re¬ 

serve Fund Life Assoc., 35 N.Y.S. 
793. 14 Misc. 151. ] 
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79. Or.—^Rosebraugh v. Tlgrard, 262 
P. 76, 120 Or. 411. 

32 C.J. p 1222 note 13. 

80. Minn.—^Minnesota Farmers'" 
Mut, Ins. Co. V. Djonne, 149 N.W. 
371, 127 Minn. 274. 

26 aj. p 119 note 38—32 C.J. p 1223 
note 26—33 C.J. p 66 note 60. 
All esBeutlal elements of Araud 
must exist 

Ga.—Dunn v. Abrams, 26 S.E, 766,. 
97 Ga 762. 

Iowa.—^Lynch v. Kerslake, 173 N.W. 
147, 186 Iowa 983. 

81. Ga.—^Boykin v. Franklin Life 
Ins. Co., 82 S.E. 60, 14 GaApp. 
666 . 

82. Pa—Sunbury Fire Ins. Co. v- 
Humble. 100 Pa 496. 

83. Ind.—^Keller v. Equitable Fire- 
Ins. Co., 28 Ind. 170. 

8A Iowa—Corey v. Sherman, 64 N. 

W. 828, 96 Iowa 114, 32 L.RA. 490. 
Vt—^Farmers' Mut. Fire Ins. Co. v* 
Marshall, 29 Vt 23. 

85. Md.—^Lycoming Fire Ins. Co. v- 
Langley, 62 Md. 196. 

32 C.J. p 1223 note 33—25 CLJ. p 119» 
note 44. 
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of the agent, unless he had authority' to make 
them;8® and, where the policy stipulates that a per¬ 
son forwarding applications or receiving premiums 
is the agent of insured and not of the company, 
his misrepresentations are no defense to liability for 

assessments.87 

Time and manner of asserting fraud. Insured 
must seasonably rescind the transaction,^^ and he 
cannot, after receiving the benefit of the insurance, 
set up the fraud by way of defense to his liability 
on his premium note.^s Mere nonpayment of as¬ 
sessments is not such a repudiation of the contract 
as will relieve the member from liability.^o 

§ 381. Restriction of Assessment to Same 
Class of Risk 

Where a company validly divides Its membership Into 
different classes of risks, the members of each class are 
subject to assessment only for losses to members within 
the class, unless the losses cannot be fully paid by such 
class. 

A mutual insurance company ordinarily has no 
right to divide its risks and capital into classes and 
restrict the liability on premium notes to the class 
in which they are placed, and .a member has the 
right to call on the whole capital of the company to 
pay the company's liabilities and to require an as¬ 
sessment on all such notes.^i Thus all notes of the 
company, whether in the cash or the mutual depart¬ 
ment, are chargeable for all liabilities justly at¬ 
tached during the existence of a policy, and may be 
assessed generally to their full extent without re¬ 
gard to classes.^2 

If, however, the charter permits a separation of 
risks into classes the obligations and rights of the 


members in the different classes may be kept sepa¬ 
rate and a member be liable only for losses arising 
in his division, as well as able only to enforce pay¬ 
ment of a loss he may sustain against the members 
of his class and, if the charter requires a divi¬ 
sion of the makers of premium notes into classes, 
an assessment that ignores such a division is inval¬ 
id.®^ Nevertheless the premium nqtes of one class 
may be assessed to meet losses occurring in an¬ 
other, where those losses cannot be fully paid by 
resort to members of the latter class.^5 a note giv¬ 
en on the “annual interest” plan, which is not as¬ 
sessable until other notes given on another plan 
have paid an amount equal to the interest paid on 
notes of this class, is assessable in the first instance 
on default in the payment of interest.^® 

Where the risks are divided into different classes, 
an assessment is properly proportioned, and a legal 
liability arises under it, when the assessment is 
made in the same manner on all notes of the same 

class.®7 

§ 382. Cash Policies Issued by Mutual Com¬ 
panies 

Mutual plan members usually are liable to assess¬ 
ment for losses on policies Issued on the cash plan. 

Members insured on the mutual plan are liable to 
assessment on their premium notes to pay losses 
arising on policies issued on the cash plan,®® al¬ 
though under some charter provisions an assess¬ 
ment on deposit notes for the whole amount of 
losses accruing during the time cash premiums were 
received, without first exhausting the cash funds, 
has been held invalid.®® However, if the statute 
forbids the issuance of cash policies, the holder 


86. Pa.—^Hackney v. Allesrhany Mut 
•Ins. Co., 4 Pa. 186—^Pennsylvania 
Gent. Ins. Co. v. Kniley, 2 Pear¬ 
son 229. * 

87. Mass.—Shawmut Mut. Fire Ins. j 
Co. V. Stevens, 9 Allen 332. 

26 C.J. p 119 note 40. 
sa Ga.—Johnson v. White, 48 S.B. 
426, 120 Ga. 1010. 

Mich.—^Northern Assur. Co. v. Mey¬ 
er, 160 N.W. 617, 194 Mich. 871. 

33 C.J. p 66 note 62. 

89. Minn.—^Dwinnell v. Felt, 96 N. 

W. 579, 90 Minn. 9. 

32 C.J. p 1223 note 34—26 C.J. p 119 
note 45. 

9a Pa.—Capital City Mut Fire Ins. 
Co. v. Bogffs, 38 A. 349. 172 Pa. 
,91. 

91. Miss.—Stewart v. Lee Mut Fire 
Ins. Assoc., 1 So. 743, 64 Misa 499. 
32 C.J. p 1230 note 62—26 C.J. p 121 
note 73. 

98. Mo.—^Merchants’ A Manufactur¬ 


ers’ Ins. Co. V, liinchey, 3 Mo.App. 
588. 

93. Kan.—Nalll v. Kansas Farmers’ 
Fire Ins. Co., 27 P. 864, 47 Kan. 
223. 

32 C.J. p 1280 note 64—26 CJ. p 121 
note 74. 

Fartioular xlsk and proteotioiL 
Where under the terms of their 
policies a class of members was un¬ 
der no obligation to pay an assess¬ 
ment for a particular kind of injury, 
and was not given any protection 
against such injury to themselves, 
that class of members would not be 
liable for an assessment to pay ben¬ 
efits to a member suffering such an 
injury.—Stephenville Mut. Life Ins. 
Ass’n V. Gant, Tex.Civ.App., 7 S.W. 
2d 119, error dismissed. 

94. Me.—^Atlantic Mut. Fire Ins. Co. 
V. Moody, 74 Me. 385. 

32 C.J. p 1230 note 64. 

9& N.T.—Sands v. Boutwell, 26 N. 
T. 233. 


32 aj. p 1042 note 84, p 1280 note 
66—26 C.J. p 121 note 75. 

96- Pa.—Susquehanna Mut. Fire Ins. 
Co. V. Leavy, 20 A. 602, 136 Pa. 
499. followed in 20 A. 606, 136 Pa. 
499—Crawford v. Susquehanna 
Mut. Fire Ins. Co., 12 A. 844, 9 Pa. 
Cas. 602. 

97- N.H.—Connecticut River Mut. 
Fire Ins. Co. v. Whipple, 61 N.H. 
61. 

Pa.—Susquehanna Mut. Fire Ina Co. 
V. Leavy, 20 A 602, 186 Pa. 499. 
followed in 20 A 606, 186 Pa. 499. 
Proportionate liability generally see 
infra S 388. 

98. Pa.—Bays v. Lycoming Fire 
Ins. Co., 98 Pa. 184. 

82 C.J. p 1224 note 49—26 C.J. p 122 
note 83. 

99, Ohio.—Ohio Mut. Ins. Co. v. 
Marietta Woolen Factory, 8 Ohio 
St 848, afiSlrming 1 Ohio Dea,' Re¬ 
print. 677, 10 WestL.J. 466. 

82 C.J. p 1224 note 48. 
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of a mutual policy cannot be assessed to pay losses 
on cash policies and the fact that he has received 
the benefit of his insurance does not estop him to 
assert such defense, as discussed infra § 390. Un¬ 
der some charter provisions an assessment on de¬ 
posit notes for the whole amount of losses accruing 
during the time cash premiums were received, with¬ 
out first exhausting the cash funds, has been held 
invalid.^ 

The liability of cash premium members to as¬ 
sessment for losses is considered infra § 389. 

§ 383. Termination of Liability 

a. In general 

b. Termination by withdrawal or agree¬ 

ment 

c. Cancellation, forfeiture, or suspension 

of policy 

d. Termination of risk 

e. Acts or status of company 

a. Zn General 

A member Is not liable to assessment for losses or 
expenses Incurred after his membership ceases; but he 
Is liable for subsequent assessments for losses and ex¬ 
penses Incurred during his membership. In general, as¬ 
signment of the policy transfers liability for subsequent 
assessments from the assignor to the assignee. 

Since a member’s liability extends only to losses 
and expenses accruing during the period of member¬ 
ship, discussed infra § 387 b, a member of a mu¬ 
tual company is not liable to assessment for losses 
occurring or expenses incurred after he has ceased 
to be a member.^ However, subject to the excep¬ 
tions considered infra subdivision b of this sec¬ 
tion, one who has been a member of a mutual com¬ 
pany is liable to an assessment, although made aft¬ 
er he has ceased to be a member, if the assessment 
is made to cover only such losses and expenses as 


accrued during the period of his membership,4 and 
it is made in conformity with the by-laws and an 
officer of the company cannot, by giving insured a 
release in full, relieve him from liability for an ad¬ 
ditional assessment to pay losses and expenses which 
the prior assessment was insufficient to discharge.® 
This rule applies especially where it is embodied in 
express terms in the contract of insurance or in the 
charter or by-laws of the company and under 
some provisions the liability of a member extends 
to his proportion of all losses occurring up to the 
time of the surrender of his policy.® 

After assignment of policy. If the policy is as¬ 
signed absolutely, the assignee becomes liable for 
assessments and the assignor is discharged,® espe¬ 
cially where the assignee expressly agrees to become 
liable for all assessments thereafter levied;^® and 
the assignor’s liability does not revive on a reas¬ 
signment to him as security for a debt.^i However, 
one who purchases the property and takes an as- 
sigpiment of the policy is not liable to assessment, 
where he does not execute a premium note as re¬ 
quired by the by-laws, and the company, therefore, 
retains the policyand an assignee of the policy 
is not liable for prior assessments unpaid by the as¬ 
signor, where the company has consented to a trans¬ 
fer of the policy.^® 

b. Termination by Withdrawal or Agreement 

Liability to assessment for losses and expenses in¬ 
curred during membership may be terminated by the 
member's withdrawal In accordance with the laws of the 
company or by agreement. 

Liability to assessment for losses or expenses 
accruing during membership may be terminated by 
a voluntary withdrawal of the member from the 
company in the manner prescribed in a provision 
of the laws of the company,or by mutual agree- 


1. Iowa.—Corey v. Sherman, 64 N. 
W. 828, 96 Iowa 114, 32 L.R.A. 514, 
rehearinsr 60 N.W. 232, 32 I 1 .R.A. 
490. 

8. Ohio.—Ohio MuL Ins. Co. v. Mar¬ 
ietta Woolen Factory, 8 Ohio St. 
848, afflrmingr 1 Ohio Dec., Reprint. 
677, 10 West.L.J. 466. 

8. Ga.—G^aston v. Keehn, 26 S.F.2d 
107, 113. 69 Oa.App. 500, citing 
CoxpTis JtLxls, and transferred, see 
24 S.R2d 675, 195 Ga. 559. 

Ind.—^Farmers Conservative Mut. 
Ins. Co. V. Neddo, 40 N.E.2d 401, 
111 Ind.App. 1. 

Mo.—^Farmers' Mut. Fire Ins. Co. v. 
Meyer, 49 S.W.2d 270, 273, 226 Mo. 
App. 1228, citing Goz3?xui Jtuls. 

32 C.J. p 1226 note 77—-26 C.J. p 120 
note 49. 

4, Ga.—Gaston v. Keehn, 26 S.E.2d 


107, 113, 69 Ga.App. 600, citing Cor¬ 
pus JtLxls, and transferred, see 24 
S.B.2d 676. 195 Ga. 559. 

Mo.—Citizens Mut. Fire & Light¬ 
ning Ins. Soc. V. Schoen, App., 105 
S.W.2d 43, transferred, see, Sup., 
93 S.W.2d 669. 

32 CJ. p 1226 note 78—26 C.J. P 
120 note 50. 

Delay in assessment after expiration 
of policy see supra § 368. 

& Pa.—Susquehanna Mut. Fire Ins. 
Co. V. Oberholtzer, 32 A- 1106, 172 
Pa. 228, followed in 32 A. 1108, 172 
Pa. 223. 

6b Mich.—^Peake v. Tule, 82 N.W. 
614, 123 Mich. 675. 

7. Mich.—Tolford v. Church, 33 N. 
W. 913, 66 Mich. 431. 

32 C.J. p 1226 note 80. 

8. Me.—Knowlton v. Patrons’, An- 
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droscoggln Fire Ins. Co., 62 A. 289, 
100 Me. 481. 2 L.R.A.,N.S.. 517. 

32 C.J. p 1226 note 81. 

9. Mass.—Cumlngs v. Hildreth, 117 
Mass. 309. 

32 C.J. p 1228 note 8—26 C.J. p 120 
note 62. 

10. N.H.—^New Hampshire Mut. 

Fire Ins. Co. v. Hunt, 30 N.H. 219. 

11. N.Y,—^Miner v. Judson, 2 Hun 
441, 2 Lans. 300, 5 Thomps. & C. 
46. 

18. N.J.—Cranberry Mut. Fire Ins. 
Co. V. Hawk, Ch.. 14 A. 746. 

13. N.J.—Brannin v. Mercer County 
Mut Fire Ins. Co., 28 N.J.Law 92. 

26 C.J. p 121 note 64. 

14. N.Y.—Gray v. Daly, 67 N.Y.S. 
627, 40 App.Div. 41. 

32 C.J. p 1226 note-82. 
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ment entered into at the time of withdrawal^® i 
Thus liability may be defeated by a compromise of 
the claim and a cancellation of the policy and a 
surrender of the note by consent.^® So the par¬ 
ties may by mutual consent rescind the contract 
contained in the premium note the same as they 
may rescind the contract of insurance.^^ 

Membership and consequent liability continue, 
however, if the company’s laws with regard to 
withdrawal are not complied with^® and no valid 
agreement effecting a withdrawal is entered into.^^ 
A notice of desire to withdraw is not a surrender 
which will terminate liability to assessment, where 
the agent has no authority to terminate the con¬ 
tract of insurance,‘20 and a member is not dis¬ 
charged from liability on his deposit note for prior 
losses by the cancellation of his policy by a gen¬ 
eral corresponding agent of the company, accom¬ 
panied by a promise to surrender the note, with¬ 
out proving the authority of such agent to surren¬ 
der the note.2i Surrender of the policy for can¬ 
cellation does not relieve the member from liabil¬ 
ity for future assessments where he does not pay 
assessments already made,*22 and, unless a complete 
termination of liability is provided for, the sur¬ 
render of the policy, although terminating the mem¬ 
bership, does not relieve from liability to assessment 
for losses occurring prior to the surrender.23 

a Oancellation, Forfeitoxe^ or Sospeiifdon of 
Policy 

A member Is not liable for assessments after the 
cancellation or forfeiture of his policy unless the assess¬ 
ments are for losses and expenses Incurred prior there¬ 


§ 383 

to. The liability for ataeeiment* continue* during the 
suspension of a member. 

In accordance with the rule stated supra subdivi¬ 
sion a of this section that a member is not liable 
for assessments for losses and expenses incurred 
after he has ceased to be a member, there is no 
liability to assessment for losses and expenses in¬ 
curred after the surrender and cancellation of a 
member’s policy.2^ Although it has been held that 
the obligation of a member to pay an assessment 
does not cease in consequence of a forfeiture of his 
policy by his own neglect,2® it is the rule that a 
forfeiture operating to relieve a company from lia¬ 
bility on the policy ordinarily will relieve the mem¬ 
ber from liability to assessment for losses and ex¬ 
penses thereafter accruing.26 However, it has been 
held that a member cannot set up as a defense his 
own default where the company has elected to 
waive it;27 and, since the contract of each mem¬ 
ber is not only with the company itself but with 
each of the other members, it follows that the com¬ 
pany haa no power to cancel the policy and thus 
release a member from his obligation on his note, in 
the absence of authority to do so in the contract 
of insurance or in the charter or by-laws.28 

Prior losses. Since, as stated supra subdivision a 
of this section, the liability of a member for losses 
and expenses accruing during membership contin¬ 
ues after membership has been dissolved, it neces¬ 
sarily follows that, notwithstanding the surrender 
and cancellation of his policy, a member is liable to 
assessment for losses and expenses accruing prior 
thereto, particularly where this rule is embodied 
in the charter and by-laws of the company.23 So 
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iro UatilUty fldTter notloa of with- 
drawal 

Tenn.—^Farmers Mut. Fire Ins. Co. 
of Greene County v. Maloney, 117 
S.W.2d 767, 22 Tenn.App. 29. 

15 . Mich.—^Union Mut Fire Ins. Co. 

V. Spaulding, 27 N.W*. 860, 61 

Mich, 77. 

32 C.J. p 1226 note 88. 

16. Mich.—Union Mut Fire Ins. Co. 
V. Spaulding, supra. 

32 C.J. p 1226 note 84—26 C.J. P 
120 note 62. 

17. Pa.—^Akers v. Hite, 94 Pa. 894, 
89 Azn.B. 792. 

18. N.J.—^Doane v. Millville Mut 
Marine & Fire Ins. Co., 17 A. 625, 
45 N.J.Bql. 274. reversing. 11 A. 789, 
48 N.J.Ba. 622. 

82 C.J. p 1226 note 86. 

19. Mass.—^Marblehead- Mut. Fire 
Ins. Co. v. Underwood, 3 Gray 210. 

Pa.—^Buckley v. Columbia Ins. Co., 
83 Pa. 298. 

ao. Pa.—^Buckley v. Columbia Ins. 
Co., suprcu 


fll. Mass.—Marblehead Mut Fire 
Ins. Co. V. Underwood, 3 Gray 210. 

28. Mich.—Nlchol v. Murphy, 108 N. 
W. 704, 145 Mich. 424. 

23. P€U—Akers v. Hite, 94 Pa. 394, 
89 Am.R. 792. 

24. Ind.—Farmers Conservative 
Mut Ins. Co. V. Neddo, 40 N.B.2d 
401, 111 Ind.App. 1. 

32 C.J. p 1227 note 94—26 C.J. p 120 
note 49. 

After notloe of caaoeUation 
Tenn.—^Farmers Mut Fire Ins. Co. 
of Greene County v. Maloney, 117 
S.W.2d 767, 22 TenmApp. 29. 

Assent to oancellation 

It is no defense to an action on a 
premium note that the company vot¬ 
ed to cancel all its policies, where 
the member did not assent to the 
cancellation.—Alliance Mut Ins. Co. 
v. Swift 10 Cush., Mass., 438. 

25. U.S.—Kom V. Mut. Assur. Soc., 
D.C., 6 Cranch 192, 8 Li.Bd. 196. 
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26. Ind.—^Farmers Conservative 
Mut Ins. Co. V. Neddo. 40 N.E.2d 
401, 111 Ind.App. 1. 

Ohio.—^Mansfield v. Franklin Furni¬ 
ture Co., 12 Ohio Cir.Ct 222, 4 Ohio 
Cir.Dec. 473. 

32^C.J. p 1227 note 97—26 CJ. P 
120 note 66. 

27- Pa.—Susquehanna Mut. Fire 
Ins. Co. V. Leavy, 20 A. 502, 136 
Pa. 499, followed in 20 A. 505, 136 
Pa. 499. 

32 C.J. p 1227 note 98—26 aj. p 120 
note 68. 

28. Mich.—^Detroit Mfrs.' Fire Ins. 
Co. V. Merrill, 59 N.W. 661. 101 
Mich. 398. 

32 C.J. p 1227 note 99. 

29. Ga.—Gaston v. Heehn, 26 S.B. 
2d 107, 113, 69 Ga.App. 500, cit¬ 
ing Oorpus Juris, and transferred, 
see 24 S.B.2d 675, 195 Ga. 659. 

Mo.—Citizens Mut Fire & Light¬ 
ning Ins. Soc. V. Schoen, App., 105 
S.W.2d 48, transferred, see. Sup.. 
93 S.W.2d 669. 
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the forfeiture of a policy does not relieve the mem¬ 
ber from liability for the obligations of the com¬ 
pany accruing while his policy was in force and 
he is liable to contribute to the payment of such ob¬ 
ligations, although the assessment made to meet 
them is not levied until after the forfeiture of his 
policy.51 

Suspension of policy. If the policy is merely sus¬ 
pended for nonpayment of an assessment, the mem¬ 
ber continues liable for assessments levied during 
the period of suspension and before forfeiture is 
declared ;32 and the company does not, by levy¬ 
ing another assessment, waive its right to demand 
pajment of the first assessment as to which the 
member is in default.33 in any event, a vote of sus¬ 
pension does not relieve the member from liability 
on his note unless he assents thereto.^** 

d. Termination of Bisk 

While in life Insurance the termination of risk by 
death or the attainment of a specified age ends liability 
to assessment for subsequent losses^ in property insur¬ 
ance liability continues for the period of membership 
notwithstanding the loss or destruction of the insured 
property. 

Unless the contract otherwise provides, the pre¬ 
mium note of a member of a mutual life or en¬ 
dowment insurance company is not liable to assess¬ 
ment for losses and expenses accruing after the 
risk covered by the policy is ended, either by death 
or by the attainment of a specified age.ss In case 
of property insurance, however, the rule is differ¬ 
ent, and where a member is insured for a definite 
period his premium note is liable to assessment for 
losses and expenses accruing during that period, al¬ 


though prior to its termination there has been a to¬ 
tal loss of the property insured, there being no con¬ 
trary provision in the contract of insurance or in 
the charter or by-law^ of the company.26 

Alienation of inspired property. As a rule, if a 
member severs his relation with the company by 
an alienation of the property insured, he is not lia¬ 
ble to assessment for losses occurring thereafter,®" 
although, as is discussed infra § 390, he may be es¬ 
topped to set up this defense. It has been held, 
however, that a member cannot encumber the prop¬ 
erty in violation of the terms of the policy and then 
claim release from liability because of his own 
wrong.®® If a surrender or cancellation of the pol¬ 
icy®® and payment of all prior assessments^® are re¬ 
quired in order to effect a release, the member re¬ 
mains liable until such surrender or cancellation and 
payment. 

Devolution of property. In some jurisdictions it 
has been held that, on the death of the member, lia¬ 
bility to assessment ceases and does not attach to 
the heirs,^! while in others it has been held that the 
devolution of the property by death is not an alien¬ 
ation which will terminate the insurance and liabili¬ 
ty to assessment.^® 

e. Acts or Statna of Company 

A change in the status or name of the company does 
not terminate a members’ liability if the identity, rights, 
and liabilities of the company are not afTected. The in¬ 
solvency of the company does not defeat liability for prior 
losses. 

A change, pursuant to legislative authority, in 
the status of the company^® or in the name of the 


Wash.—^Lumbermen's Indemnity Ex¬ 
change V. Herrick, 266 P. 664. 143 
Wash. 508. 63 A.L..II. 340. 

32 C.J. p 1227 note 2. 

30. N.H.—Provident Mut. Relief 
Assoc. V. Pellssier, 46 A. 562, 69 
N.H. 606. 

*32 C.J. p 1227 note 3—26 C.J. p 120 
note 67. 

31. N.T.—Smith v. Saratoga County 
Mut. Fire Ins. Co., 3 Hill 508. 

32. Mich.—State Mut. Redded Fire 
Ins. Co. of Michigan v. Randall, 
205 N.W. 166, 232 Mich. 210, 41 
A.L.R. 973. 

N.H,—^Provident Mut. Relief Assoc. 
V. Pellssier, 45 A. 562, 69 N.H. 
606. 

Xitahillty for eutlxe amoimt of note 
Under agreement that the entire 
amount of a premium note covering 
six years should become due on 
failure to pay assessments, insured, 
having failed to pay an assessment 
within the time provided, could not 
escape payment of the entire amount. 


where he had not canceled his insur¬ 
ance, merely because the insurance 
was suspended in accordance with 
the contract.—State ex rel. Chom v. 
Hudson, Mo.App., 222 S.W. 1049. 

33. Pa—Crawford County Mut. Ins. 
Co. V. Cochran, 88 Pa. 230. 

34. Me.—^New England Mut. Fire 
Ins. Co. V. Butler, 34 Me. 451. 

26 C.J. p 120 note 60. 

35. N.J.—^Vanatta v. New Jersey 
Mut. Life Ins, Co., 31 N.J.Eq, 20. 
reversed on other grounds 32 N.J. 
Bq. 816—^Mayer v. Attorney Gener¬ 
al, 32 N.J.Eq. 816. 

36. Pa.—^Thropp V. Susquehanna 
Mut. Fire Ina Co., 17 A. 473, 125 
Pa 427, 11 Am.S.R. 909. 

32 C.J. p 1228 note 25—26 C.J. P 
121 note 65. 

37. Ind.—^Boland v. Whitman, 33 
Ind. 64. 

26 C.J. p 121 note 66—82 C.J. p 1228 
note 14—88 C.J. p 102 note 52. 

38. Iowa—^Nelson v. Farm Proper¬ 
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ty Mut. Ins. Assoc., 108 N.W. 968, 
127 Iowa 603. 

N.Y.—Smith v. Saratoga County Mut. 
Fire Ins. Co., 3 Hill 608. 

39. Pa—Thropp v. Susquehanna 

Mut F. Ins. Co., 17 A. 473, 125 Pa 
427, 11 Am.S.R. 909. 

32 C.J. p 1228 note 17—26 C.J. p 121 
note 68. 

40. N.H.—Atlantic Ins. Co. v. Good- 
all, 35 N.H. 828. 

32 C.J. p 1228 note 18—26 C.J. p 121 
note 69. 

41. Ill.—^Pickneyville Mut. Fire Ins. 
Co. V. Kimmel, 59 IlLApp. 532. 

42. Pa.—Columbia Ins. Co. v. Mul- 
lin, 4 Leg.Op. 672. 

26 C.J. p 121 note 71. 

43. Mo.—Citizens Mut. Fire & 
Lightning Ins. Soc. v. Schoen, App., 
105 S.W.2d 43. transferred, see. 
Sup., 93 S.W.2d 669. 

Beoxgaaiizatioii of oompany 

Ind.—Muller v. State Life Ins. Cow, 
60 N.K 958, 27 Ind.App. 45. 
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company^^ does not relieve a member of liability to 
assessment, if the identity of the company is not 
changed and its rights and liabilities are in no way 
affected. 

Insolvency, The insolvency of a mutual company 
does not relieve a member from liability to assess¬ 
ment for prior losses and the members remain 
liable on their premium notes.**® The insolvency of 
the company before the expiration of a policy does 
not constitute a failure of consideration so as to 
defeat an action on the premium note^^ or reduce 
the members* liability;^® and this is so although 
the total amount of premiums for which the note 
was given has not been earned,^® in the absence of 
statute invalidating premium notes as to unearned 
premiums.®® 

After a mutual company has become in fact in¬ 
solvent, although not yet declared so, a member 
cannot have his policy canceled by agreement with 
the company, and so escape future liability on his 
premium note.®i However, a policyholder has been 
held entitled to a reduction on his premium note 
where the policy was canceled before a receiver was 

appointed.®^ 

§ 384. Sisk Not Attached 

There Is no liability for assessmente If the risk never 
attaches because the contract of Insurance Is not con¬ 
summated or Is Invalid. 

If the risk never attaches because the contract of 
insurance is not consummated or is invalid, there is 


no liability for assessments.®® Thus there is no lia¬ 
bility on the part of an applicant for insurance 
where he withdraws his application before it is 
accepted,®^ or where he refuses to accept the policy 
or sign the premium note sued on;®® and there is 
no liability where the premium note was not deliv¬ 
ered to the company as a binding contract.®® So 
also there is no liability on the part of a member 
where his policy is void because of a total disre¬ 
gard of the statutory requirements in the issuance 
of policies ;®7 and, if a company is doing business 
in a particular locality without complying with the 
law, members taking out policies in that locality are 
not liable to assessment.®® When other considera¬ 
tion has passed, beyond the mere execution of the 
invalid policy, the fact of the invalidity of the pol¬ 
icy does not show want of consideration.®® 

§ 385. Necessity for Assessments and Notice 
Thereof * 

In general, liability fop assessments op on a premium 
note does not attach until there has been a legal assess¬ 
ment and the member Is given notice thereof. 

When payment of assessments or a premium note 
in whole or in part is expressly made conditional on 
the necessities of the company, or where it appears 
from the whole tenor of the contract, including the 
charter and by-laws of the company, that it was 
intended that the member should be liable only for 
a proportionate part of the losses and expenses, no 
recovery can be had until an assessment has been 
legally made;®® and the amount recoverable is lim- 


Xnoozporatlon of tmlnoozporated com¬ 
pany 

The incorporation of an unincor¬ 
porated company did* not affect the 
liability of its members for assess¬ 
ments since such changre In status 
did not affect the identity of the 
company or its rights and liabili¬ 
ties.—Citizens Mut. Fire & Light¬ 
ning Ins. Soc. V. Schoen, App., 106 
S.W.2d 43, transferred, see, Mo., 93 
S.W.2d 669. 

44. S.C.—South Carolina Mut. Ins. 
Co. V. Price. 46 S.B. 173, 67 S.C. 
207. 

45. Mass.—Commonwealth v. Mas¬ 
sachusetts Mut. Fire Ins. Co.. 112 
Mass. 116. 

26 C.J. p 120 note 54. 

46. S.D.—^Buck V. Ross, 240 N.W. 
858, 59 S.D. 492. 

32 C.J. p 1041 note 78. 

Xlabillty for entlxe amount of note 
Under an agreement that the en¬ 
tire amount of a premium note cov¬ 
ering six years should become due 
on failure to pay assessments, in¬ 
sured, having failed to pay an as¬ 
sessment within the time provided, 


could not escape payment of the en¬ 
tire amount because the company 
afterward became Insolvent.—State 
ex rel. Chom v. Hudson, Mo.App., 
222 S.W. 1049. 

47. N.C.—North Carolina Mut. Life 
Ins. Co. V. Powell. 71 N.C. 389. 
Tenn.—Gleason v. Prudential Fire 
Ins. Co., 2 Tenn.Civ.App. 376. 

32 C.J. p 1041 note 80. 

4a Mass.—Hill v. Baker. 91 N.B. 
380, 206 Mass. 303, 137 Am.S.R. 
440. 

32 C.J. p 1041 note 81. 

49. Mass.—^Hill v. Baker, supra. 
Tenn.—Gleason v. Prudential Fire 
Ins. Co., 2 Tenn.Civ.App. 376. 

32 C.J. p 1041 note 82. 

5a Wis.—Davis v. Shearer, 62 N.W. 
1050, 90 Wis. 250. 

6L N.T.—^Hammond v. Hnox, 109 
N.T.S. 367, 126 App.Div. 9, affirmed 
87 N.B. 1120, 194 N.T. 666. 

52. Mass.—Hill v. Baker, 91 N.B. 
380, 205 Mass. 303, 137 Am.S.R. 
440. 

5a N.D.—Montgomery v. Whitbeck, 
96 N.W. 327, 12 N.D. 386. 
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32 C.J. p 1223 note 18—^26 C.J. p 
119 note 28. 

54. Wyo.—Wheelock v. Clark, 131 
P. 35, 21 Wyo. 300, Ann.Cas.l916A 
966. 

55. Mass.—^Real Bstate Mut. Fire 
Ins. Co. V. Roessle, 1 Gray 336. 

5a Ill.—^Michigan Life Ins. Co. v, 
Beaver. 26 111.App. 349. 

N.T.—Sriiith V. Dotterwelch, 93 N.B. 
985, 200 N.T. 299, 33 L.R.A.,N.S., 
892. 

57. N.D.—^Montgomery v. Whitbeck, 
96 N.W. 327. 12 N.D. 885. 

5a N.T.—Skaneateles Paper Co. v. 
American Underwriters* Fire Ins. 
Co.. 114 N.T.S. 200. 61 Misc. 467. 

26 CJ. p 119 note 36. 

59. Me.—^Howard v. Palmer, 64 Me. 

86 . 

60. Tex.—^Border State Life Ins. Co. 
V. Noble, Clv.App., 138 S.W.2d 119, 
error dismissed, judgment correct. 

Va.—Morrow v. Vaughan-Bassett 

Furniture Co., 4 S.B.2d 399, 173: 
Va. 417. 

32 C.J. p 1223 note 86—26 C.J. p 128- 
note 9. 
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ited to the amount actually assessed.®! It should 
be home in mind that reference is had here to the 
usual premium notes received by a mutual company 
in the ordinary course of business, and not to cap¬ 
ital stock or security notes given under contracts or 
charter provisions making the liability of the mak¬ 
ers absolute, which are collectable without an as¬ 
sessment, as discussed supra § 113. 

Notice, Before liability for an assessment can 
attach, the member must be given notice of the 
assessment ;®2 and this is especially so where it is 
required by statute, by the charter or by-laws of the 
company, or by the provisions of the contract of 
insurance or the premium note.®3 Where assess¬ 
ments are payable within a specified time after date 
of notice thereof, the time begins to run from 
the receipt of the notice.®* 

The sufficiency of notice of assessment is consid¬ 
ered supra § 370. 

§ 386. Necessity for Personal Demand 

A personal demand for the assessment may be re¬ 
quired as a condition of the right to recover the entire 
amount of the note as a penalty for failure to pay a 
partial assessment. 

In addition to notice of the assessment, a personal 
demand therefor may be required under some stat¬ 
utes as a condition to the right to recover the entire 
amount of the note as 2 l penalty for neglect to pay 
an assessment for a part thereof.®® However, such 
a statute does not apply to a note executed before 
the statute was enacted;®® and a special charter al¬ 
lowing an action on notice merely is not affected 
by subsequent general insurance legislation requir¬ 
ing a demand.®^ 


§ 387. Company Obligations to Which Lia¬ 
bility Extends 

a. In general 

b. Time of accrual of obligation 
a. In General 

The liability of members of mutual Insurance com¬ 
panies is limited to assessments for company obligations 
provided for in the contract or by statute or by the char¬ 
ter and by-laws of the company. 

In the absence of a provision to the contrary in 
the contract of insurance or in the charter and by¬ 
laws of the company, liability for assessments or 
on the premium notes of members is confined to the 
losses and the expenses of the company in connec¬ 
tion therewith;®® and sometimes, by contract or 
by statutory or charter provision^ it is confined ex¬ 
clusively to losses.®® When so confined, a refusal 
by a member to pay an assessment made to cover 
the expenses of the company as well as the losses 
sustained gives no right of action on the premium 
note.7® Since a company may allow equitable claims 
for losses, even though actions to recover on such 
claims could not be maintained because of the neg¬ 
lect of the claimants to bring them within the time 
prescribed by the charter or by-laws of the company 
or limited by statute, the members are liable on 
assessments for such claims.^! 

For repayment of money borrowed to pay losses. 
Where a company pays losses with money borrowed 
for the purpose, the members whose premium notes 
were originally liable for such losses are liable to 
an assessment on their notes for the purpose of re¬ 
paying the money borrowed,*^2 or of paying a judg¬ 
ment against the company for money thus borrow- 


Assessment as prerequisite to receiv¬ 
er's right to recover on premium 
notes see supra S 131. 

Due when assessed 

Under mutual policy, no premium 
is due until assessed, and when as¬ 
sessed is immediately due.—Good v. 
Farmers* Mut. Hall Ins. Ass'n of 
Iowa, 2S5 N.W. 114, 58 S.D. 106. 

Mere resolutiosL held Insnfllolent 
The mere passage of a resolution 
levying an assessment for a mutual 
Insurance company does not create 
a liability on the part of a mem¬ 
ber.—^Michigan Mut Windstorm Co. 
V. Goodrich, 196 N.W. 612, 226 Mich. 
687. 

61. N.T.—St Iiawrence Mut Ins. 
Co. V. Paige, 1 Hilt 430. 

63. Mo.—^Rasch v. Bankers’ Life 
Co. of Des Moines, Iowa, App., 201 
S.W. 919. 


Va.—^Morrow v. Vaughan-Bassett 
Furniture Co., 4 S.E!.2d 399, 173 
Va. 417. 

32 C.X p 1218 note 19, p 1223 note 39. 
Time of notioef amendment 
A statutory provision to the ef¬ 
fect that members shall be liable for 
assessments for losses and expens¬ 
es incurred during membership pro¬ 
vided notice of such assessment is 
given within the period specified in 
the statute has been held to be a 
statute of limitation, so that an 
amendment thereof would affect pol¬ 
icies made prior to the amendment 
as well as those made subsequent 
thereto.—^Beha v. Gale, 223 N.Y.S. 
253, 129 Mlsc. 858. 

63. Mo.—State ex rel. Chom v. Hud¬ 
son, App., 222 S.W. 1049. 

32 C.J. p 1218 note 20—26 C.J. p 124 
note 31. 

64. Ill.—^U. S. Mutual Acc. Assoc, v. 
Mueller, 37 N.E!. 882, 151 111. 254. 

1 C.J. p 411 note 92. 
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65. N.T.—Sands v. Graves, 58 N.T. 
94, reversing 1 Thomps. & C, 18 
addenda. 

33 C.J. p 1224 note 40. 

66. N.T.—Sands v. Lilienthal, 46 N. 
T. 541. 

67. Me.—^Tork County Mut. Fire 
Ins. Co. V. Knight, 48 Me. 75. 

68. Wis.—Davis V. Shearer, 62 N.W. 
1050, 90 Wis. 250. 

32 C.J. p 1224 note 44. 

69. Wis.—Gilman v. Druse, 87 N.W. 
657, 111 Wis. 400. 

32 C.J. p 1224 note 45. 

TO. Ind.—Sinnissippi Ins. Co. v. 
Taft. 26 Ind. 240. 

71. N.T.—Sands v. Hill, 42 Barb. 

651, affirmed 55 N.T. 18. 

Pa.—Susquehanna Mut Fire Ins. Co. 

V. Sprenkle, 13 Tork.Deg.Rec. 121. 
73. Md.—^Baltimore County Mut 
Fire Ins. Co. v. Jean, 63 A. 950, 96 
Md. 252, 94 Am.S.R. 670. 

32 C.J. p 1224 note 63—26 GJ. p 117 
note 91. 
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and this liability exists although the assess¬ 
ment is not made until several years after the losses 
accrued. The power to include in assessments 
sums borrowed to pay losses is sometimes vested in 
the company by statute'^® or the by-laws of the com¬ 
pany.*^® Under some statutes the members are as¬ 
sessable for the repayment of money advanced by 
the company’s guarantors for the payment of loss- 
es.77 

For repayment of money paid on illegal assess- 
ments. It has been held that the members are lia¬ 
ble to assessment to enable the company to pay back 
sums voluntarily paid under a previous assessment 
which has been adjudged to be illegal.*^8 

For repayment of unearned premiums. A mem¬ 
ber of a mutual company who contracts to pay only 
for losses and expenses cannot be assessed to re¬ 
pay unearned premiums,79 although there is also 
authority to the contrary.^O However, where the 
by-laws provide for return of premiums on cancel¬ 
lation of the policy, the returned premiums may 
be included among the items of liability in making 
an assessment on deposit notes.^i 

To provide for deficiency in prior assessments. 
In the absence of any statute to the contrary,*^ 
members are liable to assessment to provide for a 
deficiency caused by the inability of other mem¬ 
bers to pay their proportion of a prior assess¬ 
ment's However, it is the duty of the company 


to use every legal means in its power to collect the 
proportionate assessment on every premium note, 
and if its neglect to do so results in a failure to col¬ 
lect the amounts due on the notes of some of the 
members, the other members will not be liable to 
assessment on their notes to make up the deficiency 
thus arising ;84 and this is also true where the com¬ 
pany releases some of the members from payment 
of the prior assessment.85 An assessment made to 
supply a deficiency arising from uncollected assess¬ 
ments not made during the existence of a member’s 
policy is invalid as to him.86 

b. Time of Accmal of Obligation 

Except as the rule Is otherwise by statute or the by¬ 
laws of the company, the liability of a member of a mu¬ 
tual Insurance company is limited to assessments fo-r 
losses and expenses accruing during his membership. 

The liability of a member to contribute to losses 
and expenses is coextensive with the period of his 
membership, and he is liable to assessment for such 
losses and expenses as accrue while his policy is in 
force, 87 and for only such.® 8 While, under a stat¬ 
ute or a by-law of the company, a member may be 
made liable to assessment for losses occurring be¬ 
fore he became a member, for the purpose of mak¬ 
ing up a deficiency in the company’s funds,89 ordi¬ 
narily one cannot be assessed for losses sustained 
before he became a member of the company, 90 or, 
as is discussed supra § 383, for losses occurring aft- 


73. Pa.—^Elchman ▼. Hersker, 88 A. 

229, 170 Pa. 402. 

82 C.J. p 1224 note 54. 

74i Pa.—^New Hanover Mut. Fire 
Ins. Co. V. Scholl, 12 Montfir.Co. 78. 

75. N.T.—Skaneateles Paper Co. v. 
American Underwriters' Fire Ins. 
Co.. 114 N.T.S. 200, 61 Mlsc. 467. 

76. Mass.—Jones v. Sisson, 6 Gray 
288. 

77. Mo.—American Guaranty Fund 
Mut. Ins. Co. V. Mattsan, 78 S.W. 
865, 100 Mo.App. 816. 

32 C.J. p 1224 note 68. 

78. Mass.—^In re People's Mut. Equi¬ 
table F. Ins. Co., 9 Allen 319. 

Right to recover back Illegal as¬ 
sessments paid see Infra § 406. 

79. Mich.—Warner v. Delbrldge & 
Cameron Co., 68 N.W. 283, 110 
Mich. 690, 64 Am.S.R. 367, 34 L.R. 
A. 701. 

32 C.J. p 1042 note 92, p 1225 note 60 
—26 C.J. p 117 note 96. 

80. Minn.—^In re Minneapolis Mut. 
Fire Ins. Co., 51 N.W. 921, 49 Minn. 
291. 

81. Mass.—Traders' Mut. Fire Ina 
Co. V. Stone, 9 Allen 483—Fayette 
Mut. F. Ins. Co. V. Fuller, 8 Allen 
27. 


83. N.Y.—Pratt v. Dwelling-House 
Mut F. Ins. Co., 40 N.T.S. 179, 7 
App.Div. 544. 

83. Mich.—Peake v. Yule, 82 N.W. 
614, 123 Mich. 675. 

82 C.J. p 1225 note 64—26 C.J. p 117 
note 1. 

Proportionate liability where some 
members are Insolvent see Infra 5 
888 . 

84. Miss.—^Planters' Ina Co. v. 
Comfort, 60 Miss. 662. 

85. Mich.-Peake v. Yule, 82 N.W. 
614, 128 Mich. 675. 

N.T.—Herkimer County Mut. Ins. Co. 
V. Puller, 14 Barb. 373. 

86L N.H.—^Farmers* Mut Fire Ins. 
Co. V. Chase, 66 N.H. 841. 

87. Ohio.—State ex rel. Clinton Mut. 
Ins. Ass'n v. Bowen, 9 N.B.2d 494, 
182 Ohio St. sis. 

28 CJ. p 119 note 26—32 C.J. p 1226 
note 69—87 C.J. p 422 note 42. 

SO, Ohio.—State ex rel. Clinton Mut 
Ins. Ass'n v. Bowen, supra 
82 C.J. p 1225 note 70. 

Iilabillty on assessment made after 
expiration of policy for losses ac¬ 
cruing during membership see su¬ 
pra § 383. 


89. Ill.—^Illinois Coal Operators' 
Mutual Employers’ Liability Ins. 
Co. V. Chicago, Wilmington & Ver¬ 
milion Coal Co., 217 Ill.App. 625. 

82 C.J. p 1226 note 74—26 C.J. p 118 
note 22 [a]. 

Contrary provision in policy held ul¬ 
tra vires 

N.T.—Beha v. Gale, 223 N.Y.S. 263, 
129 Misc. 858. 

90. Mo.—^Farmers' Mut. Fire Ins. 
Co. V. Meyer, 49 S.W.2d 270, 273, 
226 Mo.App. 1223, citing Corpus 
Juris. 

Pa—^Taggart v. Graham, 165 A. 68, 
108 PaSuper. 320, affirmed 173 A. 
423, 816 Pa 438, followed in Tag¬ 
gart V. De Pillippo, 165 A. 71, 108 
PaSuper. 332, affirmed 173 A. 423, 
815 Pa 438. 

32 C.J. p 1226 note 71—26 C.J. P 
118 note 22. 

Interest on prior obligations which 
it is the duty of the company to 
pay, and money spent In an attempt 
to avoid such payment, cannot be 
charged to subsequent policyholders 
who have no Interest In, or liability 
on, such obligations.—^lonla, Eaton & 
Barry B^rmers* Mut. Fire Ins, Co. v. 
Ionia Clr. Judge, 59 N.W. 260, 100 
Mich. 606, 32 L.R.A. 481. 


1375 



§ 387 


INSURANCE 


44 C.J.S. 


er he has ceased to be a member. The company 
in short must show that the loss accrued during the 
life of the policy of the member assessed.^^ The 
liability of a member for assessments to pay losses, 
although limited to losses suffered during member¬ 
ship, is not limited to losses on policies issued dur¬ 
ing the period of membership.92 

Assesstnent partially invalid. If an assessment 
otherwise valid is also levied on those who were 
not members when the loss accrued, it remains valid 
in part, although void as to such members.22 

§ 388. Proportionate Liability 

Assessments must be proportionate, In the proportion 
which the member's premium bears to all premiums, or 
which the amount of his note bears to the aggregate of 
all notes. 

The liability of a member of a mutual insurance 
company for assessments is for a proportionate 
share of the total sum assessed,2^ in the propor¬ 
tion which the amount of the premium earned on 
the member’s policy bears to that earned on all pol- 
icies,3S or which the amount of his note bears to 
the aggregate amount of all the deposit notes.®® 
Accordingly the assessment must be made on all 
the members liable to contribute, and ordinarily it 
is invalid if any such members are intentionally 
omitted from it®*^ This is so even though the as¬ 
sessment is accompanied by a computation of the 
liability of those so omitted and by an intention 
to assess them accordingly on the expiration of their 
policies.®® So also, where the by-laws declare that 
all expired policies shall be assessable pro rata for 
losses occurring at the time of expiration, an as¬ 
sessment that does not include expired policies is 
void.®® 


The amount of a member's liability is not grad¬ 
uated or affected in any way by the length of time 
during which he has been a member,i or by the 
amount he has already paid,- although it has been 
held that an assessment for a certain per cent on 
all premium notes without regard to the just pro¬ 
portion of loss incurred during the life of the pol¬ 
icy, and without regard to the amount which has 
already been paid thereon, is invalid, even thougli 
it does not require more than the face of the note.^ 
The liability to assessment is measured, not by the 
proportion of the expired to the unexpired term of 
the policy, but by the liabilities of the company.'* 
Where the charter provides that the sum to be paid 
by each member shall always be in proportion to 
the original amount of the deposit note, a mem¬ 
ber’s liability to such a proportionate assessment is 
not in any way affected by the rate of insurance 
that he has agreed to pay.5 

Every member must be assessed ratably.® Ac¬ 
cordingly assessments levying a greater rate on 
members in one locality than those in another are 
invalid;*^ and an assessment on the entire amount 
of the note, without any inquiry or determination as 
to the amount of losses and of premium notes liable 
to be assessed therefor, is void.® However, an as¬ 
sessment made on the face of a premium note, al¬ 
though payments have been made thereon, is pro¬ 
portional when made in the same manner on all 
notes of the same class;® and an assessment on all 
the members on the basis of the ‘'schedule premi¬ 
um,” which was found by multipl 3 dng the amount 
of insurance by the percentage or rate of the risk, 
is just and equitable.^® In making an assessment 
on premium notes, amounts paid in by way of cash 


91. S.C.—South Carolina Mut Ins. 
Co. v. Price. 46 S.B. 173, 67 S.C. 
207. 

32 C.J. p 1225 note 73—26 C.J. p 118 
note 24. 

92. Wash.—^Lumbermen's Indemnity 
Exchangre v. Herrick, 255 P. 664, 
143 Wash. 508, 53 A.L.H. 340. 

93. Mass.—^Long: Pond Mut. Fire 
Ins. Co. V. Houghton, 6 Gray 77. 

94h K.Y.—Stoddard v. Manzella, 206 
Nr.T.S. 140, 123 Misc. 672. 

Wash.—^Lumbermen's Indemnity Ex¬ 
change V. Herrick, 255 P. 664, 143 
Wash. 508, 53 A.L.R. 340. 

Proportionate liability where mem¬ 
bers are divided into different 
classes see supra S 381. 

95. N.Y.—Stoddard v. Manzella, 206 
N.Y.S. 140, 123 Misc. 672. 

39, Minn.—Swing v. H. C. Akely 
Lumber Co., 64 N.W. 97, 62 Minn. 
169. 


32 C.J. p 1229 note 32—26 CJ. p 122 
note 89. 

97. Neb.—Wolcott v. State Farmers 
Mut. Ins. Co,, 112 N.W. 371, 77 
Neb. 746, denying rehearing 110 
N.W. 628. 77 Neb. 742. 

32 C.J. p 1217 note 96, p 1222 note 6 
—26 C.J. p 122 note 94. 

98. Mass.—^Marblehead Mut. Fire 
Ins. Co. V. Hayward, 3 Gray 208. 

99. Mich.—^Tolford v. Church, 33 N. 
W. 913, 66 Mich. 431. 

1. Mass.—Commonwealth v. Me¬ 
chanics* Mut. Fire Ins. Co., 112 
Mass. 192. 

32 C.J.- p 1229 note 33—26 C.J. p 122 
note 90. 

2. Mass.—Commonwealth v. Me¬ 
chanics' Mut. Fire Ina Co., supra. 

N.Y ,—^Herkimer County Mut. Ina 
Co. V. Fuller, 14 Barb. 378. 

3. Wia—^Davis v. Oshkosh Uphol¬ 
stery Co., 52 N.W. 771, 82 Wis. 488. 
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4. Mass.—Commonwealth v. Massa¬ 
chusetts Mut. Fire Ins. Co., 112 
Mass. 116. 

5. N.Y.—Shaughnessy v. Hensselaer 
Ins. Co., 21 Barb. 605. 

6k Conn.—^Mutual Security Co. v. 
Blumenthal, 86 A. 573, 86 Conn. 
667. 

82 C.J. p 1229 note 38—26 CJ. p 122 
note 88. 

7. Minn.—^Minnesota Farmers* Mut. 
Ins. Co. V. Landkammer, 148 N.W. 
805, 126 Minn. 245, followed in 
Minnesota Farmers* Mut. Ins. Co. 
V. Sweet, 148 N.W. 306, 126 Minn. 
528. 

8. N.Y.—Sands v. Graves, 58 N.Y. 

94. 

9. N.H.—Connecticut River Mut. 
Fire Ina Co. v. Whipple, 61 N.H. 
61. 

la Pa—Susquehanna Mut. Fire Ins. 
Co. V. Leavy, 20 A, 602, 505. 136 
Pa 499. 
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premiums are to be allowed for;ii and an assess¬ 
ment is not rendered invalid by the fact that the 
proportion between the cash premiums and the de¬ 
posit notes taken by the company varied at different 
times, as against a member who suffered no dam¬ 
age thereby where it is provided that the 

cash deposit shall be refunded on expiration or 
cancellation of the policy, insured cannot set off 
the amount of such deposit against an assessment 
on his premium note while the policy remains in 
force.i® 

It has been held that a member cannot complain 
that he has been charged a rate higher than that 
charged to other members where in each instance 
the rate used was in accordance with the con¬ 
tract,!^ and that the mere fact that the assessment 
rates of members admitted prior to a certain date 
are increased does not render such increase invalid 
where there is no showing of discrimination in fa¬ 
vor of other members.!® However, it has been 
held that, in the absence of a contract authoriza¬ 
tion, where there is a discrimination as against 
earlier members in favor of newer members the in¬ 
crease is invalid.!® 

Since, in adjusting assessments under policies is¬ 
sued at different times and to continue for differ¬ 
ent periods, considerable difficulty sometimes arises 
in making the assessments exactly proportional, all 
that is essential to make the assessment binding is 
that it be made in good faith, on correct principles, 
and that it be substantially correct.!^ 

Insolvency of members. If any members who are 
liable to assessment are insolvent, and their notes 
in consequence are uncollectable, the other mem¬ 


bers will, in the absence of an express provision 
to the contrary, be severally liable to assessment in 
such proportion as their several notes bear to the 
aggregate amount of collectable notes held by the 
company;!® and a release of claims against insol¬ 
vent members on compromise is no defense to the 
liability of another member, in the absence of fraud 
although it increases the amount of his assess¬ 
ment.!® So the company may cancel such notes as 
it deems worthless and levy an assessment on the 
remaining notes.®® 

§ 389. Exemption from Liability 

Whore liability for assessments Is Imposed by con¬ 
stitution or statute, a member cannot be exempted 
therefrom by stipulation with the company. A cash 
premium member Is not liable for assessments unless 
the contract so provides. 

Where, by constitutional or statutory provision, 
members of a mutual company are liable for prop¬ 
er assessments, a member cannot be exempted from 
liability by stipulation with the company to that ef¬ 
fect.®! Since assessments on premium notes for 
the payment of losses are debts of the individual 
members, and not of the company,®® the liability of 
the members is not affected by a provision in the 
articles of incorporation exempting the private 
property of members from liability for corporate 
debts.®® 

Liability of cash premium members. Wliere mu¬ 
tual companies are authorized by statute to insure 
on the cash plan, as discussed supra § 110, the lia¬ 
bility of one so insured is limited to the amount 
of the cash premium, and he cannot be further as¬ 
sessed for losses occurring during the term for 
which he has paid,®^ particularly where an express 


11. N.Y.—Sand v. Graves, 68 N.Y. 
94—Hammond v. Knox. 109 N.Y.S. 
367. 126 App.Dlv. 9, affirmed 87 N. 
E. 1120, 194 N.Y. 556. 

12. Mass.—Marblehead Mut. Fire 
Ins. Co. V. Underwood, 3 Gray 210. 

13. Pa.—State Mut. Fire Ins. Co. v. 
Keefer, 9 Pa.Super. 186, 48 Wkly. 
N.C. 449. 

14. Tex.—Smith v. Covenant Mut. 
Ben. Assoc., 43 S.W. 819, 16 Tex. 
Clv.App. 693. 

15. U.S.—Barrows v. Mutual Re¬ 
serve L. Ins. Co., Ill., 161 F. 461, 
81 C.C.A. 71. 

16. N.C.—Strauss v. Mutual Re¬ 
serve Fund Life Assoc., 36 S.E. 
352. 126 N.C. 971, 83 AmuS.R. 699, 
64 L.R.A. 605. 

37 C.J. p 422 note 35. 

17. Mass.—In re People’s Mut. 
Equitable F. Ins. Co., 9 Allen 319. 

82 C.J. p 1229 note 45. 

44 C.J.S.—87 


Small omissloxL 

While It Is grenerally essential to 
the validity of an assessment that 
it shall be levied on the notes of 
all persons who are liable for their 
proportion of the obllgration for 
which the assessment is made, yet 
if it appears that sUl the notes which 
were in force duringr the time in 
question were assessed, except a very 
small number which had been adjust¬ 
ed and cajiceled by officers of the 
company before making the assess¬ 
ment, and which were of so small 
an amount as not materially to in¬ 
crease the assessment on the re¬ 
mainder, the assessment will not be 
invalidated by such omission.— 
Fayette Mut. Fire Ins. Co. v. Puller, 
8 Allen 27. 

18. Ky.—Equitable Mut F. Ins. 

Corp’s Receiver v. Murray, 115 S. 

1 W. 816, 131 Ky. 740. 

82 C.J. p 1229 note 49. 
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Assessment to repair deficiency in 
prior assessment see supra S 387. 

19. Pa.—Crawford v. Susquehanna 
Mut. Fire Ins. Co., 12 A 844, 9 
Pa.Cas. 502. 

80. Me.—^Maine Mut. Marine Ins. 
Co. V. Neal, 50 Me. 301. 

81. Mich.—Russell v. Berry, 16 N. 
W. 651, 61 Mich. 287. 

82. Iowa.—Montgomery County 
Farmers’ Mut Ins. Co. v. Milner, 
67 N.W. 612, 90 Iowa 686. 

83. Iowa.—^Montgomery County 
Farmers’ Mut. Ins. Co. v. Milner, 
supra. 

84. Iowa.—Wall v. Bankers* Life 
Co. of Des Moines, 223 N.W. 267, 
208 Iowa 1058, appeal dismissed 61 
S.Ct 104, 282 U.S. 808, 76 L.Ed. 
726. 

32 C.J. p 1230 note 62-—26 aj. p 121 
note 78. 
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provision to that effect is contained in the charter 
or by-laws25 or in a statute.26 However, where a 
provision that a member shall pay assessments in 
addition to cash premiums is made a part of the 
consideration for the policy, an acceptance of the 
policy is equivalent to a promise to make such pay¬ 
ments,-"^ and the mere fact that a smaller sum was 
paid in advance does not prevent the assessment on 
a premium note of a larger sum to pay subsequent 
losses.28 

Where a mutual company issues a policy in stand¬ 
ard form, and there is nothing to show that it was 
issued on the mutual plan, the extent of the lia¬ 
bility of the member is the amount of the premium, 
and he is not liable to assessment for losses but 
where the policy states on its face that insurer is 
a mutual company, and that the member assumes an 
additional liability. equal to the premium named, 
he is liable to assessment notwithstanding the pol¬ 
icy was represented to be a stock policy.^o 

The liability of members on the mutual plan to 
assessment to pay losses on policies issued on the 
cash plan is considered supra § 382. 

§ 390. Estoppel to Deny Liability 

A member of a mutual company may be estopped to 
deny liability for assessments where the elements of 
estoppel are present. 

A member of a mutual company may be estopped 
to deny liability on his premium note or for assess¬ 


ments where the elements of estoppel are present ;3i 
but he will not be estopped where those elements 
are lacking.32 One who receives and holds a policy 
issued on his application, and thus obtains the ben¬ 
efit of the insurance, is estopped to deny liability 
for assessments.®^ So, where a policy has been is¬ 
sued in good faith and accepted by the applicant, he 
is estopped to claim that he is not a member of the 
company, and hence not liable to assessment, mere¬ 
ly because he did not sign the constitution of the 
company nor can he set up by way of defense 
that the premium note was not signed by him, where 
he has accepted the benefit of the contract of in¬ 
surance on the assumption by the company as 
known to him that the note bore his signature.®® 
The fact that the application is not attached to the 
policy as required by statute does not enable a mem¬ 
ber, after waiver of such attachment by acceptance 
of the policy and enjoyment of its benefits, to avoid 
paying his share of the losses.®® 

If a member has availed himself of profits aris¬ 
ing from risks taken by the officers of the company, 
he is estopped to object thaj the risks were unau- 
thorized.®^ Similarly a member cannot set up as a 
defense that he and his associate corporators have 
neglected to comply with the provisions of their 
charter, where he has accepted the benefits of the 
insurance.®® A member cannot assert fraud of the 
company as a defense where he failed to take 
prompt action on learning of the fraud,®® nor can 
he assert fraud as a defense after other persons 


25. Ohio.—Ohio Mut Ins. Co. v. 
Marietta Woolen Factory, 3 Ohio 
St. 348, affirming 1 Ohio Dec., Re¬ 
print, 577, 10 WestL.J. 466. 

26. Pa—Dycoming Fire Ins. Co. v. 
Newcomb, 1 Leg.Chron. 8. 

27. R.I.—^Whipple v. United Fire 
Ina Co.. 38 A. 498, 20 R.I. 260. 

SA Pa—Buckley v. Columbia Ins. 
Co., 83 Pa. 298. 

29. Mich.—Osius v. 0*Dwyer, 86 N. 

W. 831, 127 Mich. 244. 

Minn.—Dwlnnell v. Kramer, 92 N.W. 
227, 87 Minn. 392. 

Ko notloe that policy was asBess- 
ahle 

(1) A mutual Insurance company 
may issue a flat premium nonassess¬ 
able policy and pay dividends, if so 
authorized, without destroying the 
Idea of mutuality, and hence words 
*‘a mutual insurance company” in 
fkce of policy and provision for pay¬ 
ment of dividends did not constitute 
notice to policyholder that policy 
was assessable; and insured was not 
subject to assessment,' aside from 
any obligation which he might have 
as a member of the compcmy. but 


policy constituted a valid nonassess¬ 
able policy on which insured was 
liable for unpaid premiums.—^Plnk v, 
Georgia Stages, D.C.Ga., 35 F.Supp. 
437. 

(2) Where notice that insured un¬ 
der automobile liability policy issued 
by mutual company was subject to 
contingent liability cls a member was 
contained on back of policy, under 
the heading “declarations” between 
two headings not related to insur¬ 
ance contract, notice was not an “In¬ 
dorsement” on the policy, so as to be 
part of the policy, and, hence, notice 
did not render insured subject to as¬ 
sessment; and, even if such notice 
could be regarded as an indorsement, 
it would not be a part of the in¬ 
surance contract, so as to render in¬ 
sured subject to assessment, where 
no reference was made to it In body 
of the policy.—^Fuqua Bus Line v. 
Pink, 160 S.W.2d 648, 290 Ky, 213. 

Sa Minn.—^Dwlnnell v. Pelt, 96 N. 
W. 679. 90 Minn. 9. 

31. N.T.—^Hammond v. Knox, 109 
N.T.S. 367. 125 App.Div. 9. affirmed 
87 N.B. 1120. 194 N.T. 566. 

32 C.J. p 1230 note 68. 
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32. C3al.—Benjamin v. Mutual Re¬ 
serve Fund Life Assoc., 79 P. 517, 
146 Cal. 34. 

32 C,J. p 1231 note 70. 

33. Ky.—Equitable Mut. Fire Ins. 
Corp's Receiver v. Murray, 116 S. 
W. 816, 131 Ky. 740. 

Ohio.—Richards v. Hale, 24 Ohio Cir. 
Ct. 468. 

34. Ohio.—Richards v. Louis Lipp 
Ck>., 69 N.E. 616, 69 Ohio St. 369, 
100 Am.S.R. 679. 

35. N.Y.—Dean v. .Sitna Life Ins. 
Co.. 62 N.T. 642. 

36. Pa.—Moore v. Bestline, 23 Pa. 
' Super. 6. 

37. Pa.—Lycoming Pire Ins. Co. v. 
Lauffer, 4 Leg.Gaz. 153. 

Wls.—Gilman v. Druse, 87 N.W. 667, 
111 Wls. 400. 

26 aj. p 67 note 52. 

36. "Wis.—Gilman v. Druse, supra. 

32 C.J. p 1231 note 78. 

39. Mo.—Springfield Fire & Marine 
Ins, Co. V. Parker, App., 289 S.W. 
967. 

Time and manner of raising objec¬ 
tion to fraud of insurer see supra 
S 380. 
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have become members,^® especially where he has 
paid several assessments with knowledge of the 
fraud nor can he set up the falsity of his own 
statements in his application for insurance as a 
defense, when the company has elected to waive 
it.42 One who signs an application for insurance 
and accepts and retains a policy in accordance there¬ 
with, without reading either the application or the 
policy, cannot, after having the benefit of the in¬ 
surance for a long period, repudiate his liability 
for assessments on the ground that he was under a 
mistake as to the character of the policy.^s a 
member of a mutual company who at a meeting 
votes for an assessment cannot thereafter avoid lia¬ 
bility on the ground that such assessment is un¬ 
authorized or unreasonable.^^ 

A member who represents that he owns the prop¬ 
erty insured is estopped thereafter to deny his own¬ 
ership in order to defeat liability for assessments,^^ 
at least where there has been no surrender of the 
policy and a member who has alienated the in¬ 
sured property in violation of the policy may be 
estopped to set up this defense where others have 
insured on the faith of his liability to assessment.^*^ 
If the company is estopped to assert that the policy 


is ultra vires, insured cannot assert ultra vires in 
defense of an action on a premixim note.^s 

Facts held not to create estoppel. The pa 3 rment of 
invalid assessments does not estop the member to 
assert the invalidity of subsequent similar assess¬ 
ments and his nonliability therefor.'^s So, by pay¬ 
ing an assessment after the surrender of his policy, 
a member is not estopped to claim exemption from 
liability for subsequent losses, where he pays only 
what the company claimed prior to the surrender of 
his policy and for which he supposes himself lia¬ 
ble ;50 and, where a mutual company issues stock 
policies without authority to do so, its members are 
not estopped to deny liability to assessment for loss¬ 
es on such policies, of which they have no knowl¬ 
edge, by the fact that they have received the benefit 
of their insurance.®^ A member is not estopped to 
object to an assessment by the fact that the assess¬ 
ment was made by the company, acting as trustee 
for the policyholders.52 

Where an agreement as to the assessment of 
members is prohibited by statute, it cannot be as¬ 
serted that the company is bound on such an agree¬ 
ment by way of estoppel.52 


3. AonoNS FOR Assessments and on Premium or Deposit Notes 


§ 391. In General 

A suit to enforco personal liability for an assessment 
has been regarded as one within common-law Jurisdic¬ 
tion, and may be enforced where the member resides. 

An assessment valid under the laws of the state 
where the contract is made and the company has its 
domicile may be enforced in the state where in¬ 


sured resides,54 and the venue of a suit to collect 
an assessment may by statute be laid in the county 
of the member’s residence.®® While equity has ju¬ 
risdiction to enforce insurer’s lien for an assess¬ 
ment, under principles discussed infra § 404, the 
enforcement of the personal liability of insured on 
his premium note has been held a matter of com¬ 
mon-law jurisdiction.®® A statute providing for 


40. P€U—Moore v. Lichtenberger, 26 
Pa.Super. 268. 

32 C.J. p 1231 note 80—26 C.J. p 119 
note 46. 

41. Pa.—^Eichman v. Hersker, 33 A. 

233, 170 Pa. 414—Schofield v. 

Leach, 15 Pa»Super. 354. 

42. N.T.—^Huntley v. Perry, 38 Barb. 
569. 

Pa.—^Beeber v. Thomas, 4 Pa.Co. 192. 

43. Minn.—^Dwlnnell v. Felt, 95 N. 
W. 579, 90 Minn. 9. 

32 O.J. p 1231 note 83. 

44. Ill.—Traer v. Consolidated Goal 
Co. of St. Louis, 221 Ill.App. 576. 

Uiorease la amoimt of assessment 
Va.—^Mutual Beserve Fund Life As¬ 
soc. V. Taylor, 87 S.E. 854, 99 Va. 
208.. 

Assessment for special fund 

Where the policyholders adopted a 
resolution for the making of cer¬ 
tain assessments to pay deficits, one 


of such policyholders, which was a 
prospective beneficiary, and by its 
representative voted for such reso¬ 
lution, and subsequently paid part of 
the assessment and gave notes for 
the balance, could not escape liabil¬ 
ity thereon on the ground that the 
company had no power under the 
statute to create the special fund.— 
Traer v. Consolidated Coal Co, of St. 
Louis, 221 I11.APP. 576. 

46. Ga—^Home Ins. Co. v. Parks, 
156 S.E. 471, 42 GaApp. 482. 

32 C.J. p 1231 note 75—26 C.J. p 119 
note 30. 

46. Mass.—^New England Mut. Fire 
Ins. Co. y. Belknap, 9 Cush. 140. 

47. Pa—Beeber v. Thomas, 4 PaCo. 
192. 

48. Iowa—^Banker's Mut. Casualty 
Co. V. Council Bluffs First Nat. 
Bank, 108 N.W. 1046, 131 Iowa 456. 

49. Cal.—^Benjamin v. Mutual Be- 
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serve Fund Life Assoc.. 79 P. 617. 
146 Cal. 34. 

32 C.J. p 1231 note 85. 

50. Mich.—Tolford v. Church, 33 N. 
W. 913, 66 Mich. 431. 

51. Iowa—Corey v. Sherman, 60 N. 
W. 232, 82 L.B.A. 490, reheard 64 
N.W. 828, 96 Iowa 114, 32 L.B.A. 
514. 

52. Ill.—Bowell v. Covenant Mut. 
Life Assoc., 84 Ill.App. 304. 

53. Iowa.—Wall V, Bankers’ Life Co. 
of Des Moines, 223 N.W. 257, 208 
Iowa 1053, appeal dismissed 51 S. 
Ct. 104, 282 U.S. 808. 75 KEd. 725. 

54. Vt.—Baker v. Spaulding. 42 A. 
982, 71 Vt 169. 

55. Iowa.—Midwest Mut Ins. Ass’n 
V. De Hoet 222 N.W. 648. 208 Iowa 
49. 

56. Ind.—^McCulloch v. Indiana Mui. 
Fire Ins. Co., 8 Blackf. 50. 

26 C.J. p 125 note 63. 
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recovery of an assessment by motion has been held 
to authorize such mode of proceeding against a pur¬ 
chaser of the insured property.®*^ 

The right to suspend a defaulting member, dis¬ 
cussed supra § 108, is merely cumulative and does 
not destroy the right of a mutual insurance com¬ 
pany to sue a defaulting member for assessments.^s 

§ 392. Form of Action 

It has been held that a count for money paid will not 
lie to recover assessments levied to meet losses. 

Recovery of assessments levied to meet losses 
cannot be had under a count for money paid.®® 

§ 393. Conditions Precedent 

Demand has been held not a condition precedent to 
suit for an assessment unless made so by statute, con¬ 
tract, or charter of the insurer. 

The charter of insurer may require a personal 
demand for the amount of the assessment as a con¬ 
dition precedent to an action on a premium note,®® 
but in the absence of such provision no demand is 
necessary unless it is stipulated for in the contract 
or may be reasonably implied.®^ A company whose 
charter allows an action on notice merely is not 
affected by subsequent general legislation requir¬ 
ing a demand.®® 

§ 394. Time to Sue and Limitations 

Limitations on the right to sue on a premium note 
ordinarily do not begin to run until after assessment and 
notice of the levy. 

It is sometimes provided that suit shall not be 
brought until a certain time has elapsed after the 
giving of notice.®® Inasmuch as liability does not 
accrue imtil the assessment has been made, as 
shown supra § 385, the statute of limitations does 
not begin to run until an assessment is levied;®^ 

• Actions for premiums i^enerally see 
supra § 358. 

67. Va.—Stratton v. Mutual Assur. 

Soc., 6 Rand 22. 27 Va. 22. 

26 C.J. p 125 note 65. 

5& Mo.—Citizens Mut. Fire & 

Llirbtnlng Ins. Soc.' v. Schoen, App.. 

105 S.Tr.2d 43, transferred, see. 

Sup., 93 S.W.2d 669. 

59. Vt.—^Estabrooks t. Fidelity Mut. 

Fire Ins. Co.. 52 A. 420, 74 VL 202. 

33 C.J. p 64 note 4. 
eo. N.Y.—Sands v. Graves, 68 N.Y. 

94, reversing’ 1 Thomps. & C. 13 
addendcL 

26 C.J. p 125 note 66. 

61. N.H.—^Atlantic Mut. Fire Ins. 

Co. V. Sanders, 36 N.H. 262. 

62. Me.—^York County Mut. Fire 
Ins. Go. V. Knight, 48 Me. 75. 


and this is so notwithstanding the company was 
dilatory in levying the assessment.®® When a pre¬ 
mium note provides that the entire amount there¬ 
of shall become due and payable on default in an 
assessment, the statute runs on the amount of the 
whole note from the date of the first default.®® 
Where a statute requires a personal demand of the 
amount assessed on the premium note as a pre¬ 
requisite to a right of action against the maker, the 
statute of limitations does not begin to run until 
such demand is made.®"^ The fact that the losses 
for which assessments were made are barred by the 
statute of limitations is no defense to an action to 
recover assessments.®® 

§ 395. Defenses; Set-Off and Counterclaim 

a. In general 

b. Set-off and counterclaim 

c. Official delinquency 

a. In Gleneral 

As a general rule only matters germane to the cause 
of action constitute a defense to a suit for an assessment. 

The illegal and excessive character of an assess¬ 
ment affords a valid defense to an action to col¬ 
lect it, as by suit on a premium note,®® and a di¬ 
version of the premium note to a use not originally 
contemplated, to the prejudice of the maker and 
without his consent, is a defense thereto-^® Fail¬ 
ure of the company to comply with the statutes of 
a state requiring certain acts as a condition of its 
doing business within that state may be set up as 
a defense in an action on a premium note,^! and 
if a company is doing business contrary to the pro¬ 
visions of its charter, a note given in furtherance 
of its business cannot be enforced,*^® although a 
member may be estopped to set up the latter de¬ 
fense by participation in the act and the acceptance 
of benefits therefrom.^® 

Ins. Co. V. Sprenkle, 18 York Leg. 
Rec. 121. 

26 C.J. p 126 note 93. 

69. Me.—^York County Mutual Fire 
Ins. Co. V. Bowden, 67 Me. 286. 

33 C.J. p 65 note 28—26 C.J. p 126 
note S3. 

70. N.Y.—People v. Rensselaer Ins. 
Co., 38 Barb. 323—Hyatt v. Es¬ 
mond. 37 Barb. 601. 

71. Mass.—^Washington County Mut. 
Ins. Co. V. Dawes. 6 Gray 376. 

33 C.J. p 66 note 64—26 C.J. p 125 
note 73. 

72. Pa.—^Hock-Age Mut. Ins. Co. v. 
Becker, 1 Wkly.N.C. 100. 

73. Wis.—Gilman v. Druse, 87 N.W. 
567. Ill Wls. 400. 

26 C.J. p 125 note 72. 


N.Y.—Sands v. Lllienthal, 46 N.Y. 
541. 

63. N.Y.—^Devendorf v. Beardsley, 
23 Barb. 656. 

Pa.—^Thornton v. Western Reserve 
Fanners' Ins. Co., 31 Pa^ 629. 

64. Minn.—Langworthy v. Garding, 
77 N.W. 207, 74 Minn. 325. 

83 C.J. p 64 notes 11, 15—26 C.J. P 
126 notes 87, 9L 

65. Pa.—^Eichman v. Hersker, 33 A. 
229, 170 Pa. 402. 

66- Vt—^Lycoming .Fire Ins. Co. v. 
Batcheller. 19 A 982, 62 Vt 148. 

67. N.Y.—Sands v. Lillenthal, 46 N. 
Y. 641—Sands v. Annesley, 66 
Barb. 598. 

26 C.J. p 126 note 92. 

68; Fa.—Susquehanna Mut Fire 
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The validity of the charter of the company can¬ 
not be inquired into in an action on the premium 
note,*^^ and it is no defense that the company in 
suit has not accepted its charter, or has not other¬ 
wise conformed to the law with respect to secur¬ 
ing corporate existence and powers.'^s a member 
of a mutual company cannot avoid liability for as¬ 
sessments because he was not required to furnish 
security as provided by the rules of the company^® 
or by statute,or because the company violated a 
statute prohibiting mutual insurance companies to 
employ solicitors.'^8 It is no defense that a cham- 
pertous contract for the collection of the assess¬ 
ments sued for exists between plaintiff company 
and a stranger.79 

Where insured executes a note for the premium 
to the agent negotiating the insurance, a subse¬ 
quent cancellation of the note by the agent with¬ 
out consideration is no defense.^0 The surety on a 
premium note, when sued for an unpaid premium, 
cannot set up as a defense that the company has 
terminated the policy.^i The mere insolvency of 
the company does not of itself constitute a defense 
to an action on a premium note.82 The right of 
the company to avoid the policy on account of a 
breach of conditions subsequent does not entitle 
insured to defend against his note for a premium 
or assessments on the ground that it is without con- 
sideration.ss 

Fraud of insurer affecting liability on premium 
notes and assessments is considjered supra § 380. 

b. Set-Off and Counterclaim 

Subject to statutory exception, It Is the general rule 
that an Insured sued on an assessment or premium note 
may not set off a loss unless It arises out of the same 
transaction. 

To entitle insured to set off a loss, it must arise 
out of the same transaction ;24 and the existence of 


an unliquidated and disputed claim for a loss is 
no defense to liability for future assessments so far 
as subsequent insurance is concerned, although 
under some statutes, a claim for loss under the pol¬ 
icy may be set off against any note which insurer 
may hold.*® The holder of a policy in a mutual 
association is not entitled to set off against an as¬ 
sessment of a particular year, in an action to en¬ 
force it, a balance of a loss in a prior year remain¬ 
ing unpaid after insured had received on that loss 
a proper proportion of funds available for that pur¬ 
pose under his agreement with the association.®*^ 
Where it is provided that the cash deposit made by 
a member of a mutual company shall be refunded 
on expiration or cancellation of the policy, the mem¬ 
ber cannot set off the amount of such deposit against 
an assessment on his premium note while the policy 
remains in force.®® The failure of the company to 
pay a loss is no defense, where the loss is less than 
the premium, and the company sues only for the 
balance after deducting the loss.®® 

Counterclaim, In an action to recover assess¬ 
ments on a premium note given for membership in 
a mutual company, an allegation in the answer that 
insured was induced to enter into the contract by 
misrepresentations made by insurer as to the num¬ 
ber of members and the amount of insurance it then 
had, and that, if such representations had been 
true, the amount of insured’s assessment would 
have been materially less, is too vague and indefinite 
to constitute a counterclaim for damages.®® 

c. Official Delinquency 

Ordinarily the delinquency of offlclals of a mutual 
company, who are in one senae representatives of the 
members, may neft be urged by a member as a defense 
to a suit against him on an assessment or premium note. 

Since the officials of a mutual company are to 
a certain extent agents of the various members in 


74. N.Y.—^Huntley v. Beecher, 301 
Barb. 580. 

Pa.—Freeland v. Pennsylvania Cent. 
Ins. Co., 94 Pa. 504. 

75. Mass.—Traders’ Mutual Fire 

Ins. Co. v. Stone, 9 Allen 483. 

33 C.J. p 66 note 60. 

70. Neb.—Randall v. Phelps County 
Mut. Hail Ins. Ass’n, 89 N.W. 398, 
2 Neb., UnoflC.. 530. 

77. N.Y.—Skaneateles Paper Co. v. 
American Underwriters’ Fire Ins. 
Co.. 114 N.Y.S. 200, 61 Misc. 457. 

78. Neb.—Randall v. Phelps County 
Mut. Hail Ins. Ass’n, 89 N.W. 398, 
2 Neb.. Unoff., 630. 

79. N.H.—Connecticut River Mut. 
Fire Ins. Co. v. Way, 62 N.H. 622. 


80. Minn.—Allen v. Batz, 133 N.W. 
79, 116 Minn. 38. 

81. Ohio.—Irwin v. National Ins. 
Co.. 2 Dlsn. 68. 13 Ohio Dec., Re¬ 
print, 43. 

82. Mo.—State v. Hudson, App., 222 
S.W. 1049. 

33 C.J. p 66 note 49. 

83. Iowa.—^Economic Life Ass’n v. 
Spinney. 89 N.W. 1095, 116 Iowa 
385. 

N.Y.—Parker v. Simpson, 107 N.Y.S. 
199, 56 Misc. 537. 

W.Va.—Union Cent. Life Ins. Co. v. 
Zihlman, 69 S.B. 865, 68 W.Va. 
272. 

Liability of member to assessment 
after forfeiture see supra § 387. 

84. Tex.—Thompson v. Prince, Civ. 
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App., 126 S.W.2d 574, 676, citing 
CorpiiB Juxis. 

33 C.J. p 67 note 83. 

85. Wis.—Stutzman v. Cicero Mut. 
Fire Ins. Co., 136 N.W. 604, 160 
Wis. 254. 

80. Okl.—Union Mut. Ins. Co. v. 
Huntsberry, 166 P. 327, 67 Okl. 89. 

87. Minn.—Farmers’ United Tp. 
Mut Hall Ass’n v. Dally, 107 N.W. 
655, 98 Minn. 13. 

88. Pa.—State Mut Fire Ins. Co. v. 
Keefer, 9 Pa. Super. 186. 

89. Pa.—Farmers* & Breeders Mut. 
Reserve Fund Live Stock Ins. Co. 
V. Curran, 65 Pa.Super. 362. 

90. S.D.—Northwestern Mut Hail 
Ins. Co. V. Fleming, 80 N.W. 147. 
12 S.D. 36. 
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the performance of their official duties, their de¬ 
linquency or derelictions are in general no ground 
of defense in a suit on a premium note.^i Ac¬ 
cordingly it is no defense that the officers were im¬ 
properly receiving compensation, or that they re¬ 
ceived excessive compensation,®3 or that the com¬ 
pany’s funds have been mismanaged or wasted.®*^ 

So mere delay in levying or collecting an assess¬ 
ment is not generally regarded as a good defense to 
a premium note, if the delay is not unreasonable.®® 
A delay caused by mistake is no defense;®® nor is 
negligence in failing to collect prior assessments;®*^ 
but delay in levying an assessment, whereb}* various 
members who would have been liable for a propor¬ 
tionate share had ceased to be members at the time 
of the assessment and so were omitted therefrom, 
is a good defense.®^ 

§ 396. Persons Entitled to Sue and Parties 

Suit for an assessment should generally be brought 
by the association rather than by Its attorney In fact. 

It has been held that a mutual association, and 
not its attorney in fact, is the proper party to sue 
for an assessment, or proportionate share of losses 
due from a member, the association being the real 
party in interest.®® 

§ 397. Pleading 

The plalntlfTs Initial pleading In an action on as as¬ 
sessment or premium note should set forth facts showing 
the legality of the assessment and the liability of the 
defendant therefor, and the defendant’s pleadings should 
specially set forth any matter of affirmative defense. 


The plaintiff’s initial pleading in an action to re¬ 
cover assessments must set out facts necessary to 
show the legality of the assessment and defendant’s 
liability therefor,^ but it need not contain matters 
of evidence that it may become necessary to prove 
on the trial.® It must allege the levy of an assess¬ 
ment,® state the amount thereof,-^ its necessity and 
purpose,® and when and by whom it was made,® 
and show that the losses for which it was levied 
occurred during the life of the policy.*^ An alle¬ 
gation of refusal to pay the assessment is sufficient 
without specifically averring a notice of the levy.® 

Under some practice a statement of claim must 
be made a part of the declaration,® but it is not 
necessary to attach a verbatim copy of the direc¬ 
tor’s resolution authorizing the assessment sued 
for,i® nor is it necessary to file with the declaration 
a copy of the assessment itself,or an itemized 
statement of the losses and expenses for which the 
assessment was levied.^® 

Pleading defensive matter. A denial of the cause 
of an action set up in the declaration or complaint 
must comply with the requirements of the statutes 
relating to pleadings generally.^® Under some prac¬ 
tice, in order to prevent judgment for plaintiff in 
an action on a premium note, an affidavit of de¬ 
fense must be filed^^ if the declaration or statement 
of claim is sufficient to warrant judgment in the ab¬ 
sence of such affidavit.!® An allegation that the 
assessments sued for are unnecessary, excessive, 
and illegal, is insufficient unless the facts on which 
such allegations depend are set out.!® ^n affida- 


91. Ohio.—Davis v. Sharp, 2 Ohio 
Dec., Reprint, 197, 2 "West,L.Month. 
40. 

33 C.J. p 64 note 19—26 C.J. p 126 
note 77. 

92. Pa.—Thropp v. SusQuehanna 
Mut. Fire Ins. Co.. 17 A. 473, 125 
Pa. 427, 11 Am.S.R. 909. 

93. Pa.—^Koehler v. Beeber, 16 A. 
354. 122 Pa. 291. 

94. Pa.—^West Branch Ins. Co. v. 
Smith. 1 Legr.Rec. 93. 

85. Mass.—Marblehead Mut. Fire 
Ins. Co. V. Underwood, 3 Gray 210. 
26 C.J. p 126 note 79. 

93. Mass.—^People's Mut. Ins. Co. v. 
Allen. 10 Gray 297. 

97 . Ohio.—^Davis v. Sharp. 2 Ohio 
Dec., Reprint. 197, 2 West.Li.Month. 
40. 

98 . Md.—Mutual Fire Ins. Co. v. 
Jean, 53 A. 950, 96 Md. 252, 94 Am. 

S.R. 570. 

99 . WeuBh.—Lumbermen's Indemnity 
Exchange v. Herrick, 255 P. 664, 
143 Wash. 508. 53 A.L.R. 340. 

1, Ky.—^Acton v. Farmers' Home 


Ins. Co., 99 S.W. 955, 124 Ky. 677, 
20 Ky.L. 919. 

33 C.J. p 68 notes 3, 4—26 C.J. p 126 
note 94. 

а. Pa,—Fidelity Mut. Fire Ins. Co. 
V. Vitale, 10 Pa.Super. 157. 

3. Ky.—^Acton v. Farmers' Home 
Ins. Co.. 99 S.W. 955. 124 Ky. 677, 
30 Ky.L. 919. 

X.T.—^Devendorf v. Beardsley, 23 
Barb. 656. 

4. Ky.—^Acton v. Farmers' Home 
Ins. Co., 99 S.W. 955, 124 Ky. 677, 
30 Ky.L. 919. 

Pa.—Sparks v. Vitale, Super., 44 
Wkly.N.C. 150. 

5. Ky.—^Acton v. Farmers* Home 
Ins. Co., 99 S.W. 955, 124 Ky. 677, 
30 Ky.L. 919. 

Pa.—Sparks v. Vitale, Super., 44 
Wkly.N.C. 150. 

б. Ky.—^Acton v. Farmers' Home 
Ins. Co., 99 S.W. 955, 124 Ky. 677, 
30 Ky.L. 919. 

7. Ind.—^Embree v. Shideler, 36 Ind. 
423. 

33 C.J. p 68 note 10—26 QJ. p 126 
note 1. 
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8. Mo.—^Missouri State Mut. Fire & 
Marine Ins. Co. v. Spore, 23 Mo. 
26. 

9. Pa.—Sparks v. Flaccus Glass Co., 
16 Pa.Super. 119. 

10. Pa.—Sparks v. Flaccus Glass 
Co., supra. 

IL Pa,—Pennsylvania Central Ins. 

Co. V. Kniley, 2 Pearson 229. 

33 C.J. p 68 note 13—26 C.J. p 126 
note 4. 

18. Pa.—Sparks v. Flaccus Glass 
Co., 16 Pa.Super. 119—^Brown v. 
Frailey, 15 Pa.Dist. 146. 

13. Mass.—^People's Equitable Mut. 
Fire Ins. Co. v. Arthur, 7 Gray 
267. 

33 C.J. p 69 note 35—26 C.J. p 127 
note 8. 

14. Pa.—^West Branch Ins. Co. v. 
Smith, 1 Leg.Rec. 98. 

26 C.J. p 127 note 9. 

16. Pa.—Sparks v. Vitale, Super., 44 
Wkly.N.C. 150. 

26 C.J. p 127 note 10. 

19. Pa.—Sparks v. Vitale, supra. 
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\it of defense which alleges that defendant surren¬ 
dered his policies on a certain date and at the same 
time paid all indebtedness to the company, but does 
not state how much was paid or the manner of pay¬ 
ment, is insufficient.!'^ Where fraud is set up as a 
defense, it must be definitely and positively al¬ 
leged.! ^ 

§ 398. Evidence 

a. Burden of proof and presumptions 

b. Admissibility 

c. Weight and sufficiency 

a. Burden of Proof and Presumptions 

The burden rests on an Insurer suing on an assess¬ 
ment or premium note to prove the essential elements of 
his'Case. When an assessment Is levied In compliance 
with law and the terms of the policy, there arises a pre¬ 
sumption of its necessity. The burden rests on insured 
to prove an affirmative defense. 

An insurer suing on an assessment or premium 
note has the burden of proving the essential ele¬ 
ments of his case,!9 such as the fact of assess- 
ment,20 and the necessity therefor,2i and also the 
legality of the assessment.22 

When an assessment is levied on the members of 
a mutual insurance company in accordance with 
the authority of law and the terms of the policy, 
there arises a presumption of its necessity and ac¬ 
curacy, 2 3 and in the absence of a showing of some 

17. Pa.—Stockley v. JRlebenack, 12 
Pa.Super. 169. 

la. Pa.—Sterling v. Mercantile Mut. 

Ins. Co., 32 Pa. 76, 72 AmuD, 773. 

26 C.J. p 127 note 13. 

19. W.Va.—^^Swlng v. Bentley & Ger- 
wig Furniture Co., 31 S.E. 926, 46 
W.Va, 283. 

mu ■■lug pxemlnin note 

To justify an assessment on an 
alleged missing premium note, proof 
of its having existed at some time, 
unpaid and uncanceled, must be fur¬ 
nished independently of the records 
of the company.—In re Slater Mut. 

Fire Ins. Co., 10 R.I. 42. 

20l Iowa.—^Warner v. Beem, 36 
Iowa 386. 

21. Iowa.—^American Ins. Co. v. 

Schmidt, 19 Iowa 602. 

Mich.—^Michigan Mut. Windstorm Co. 

V. Goodrich, 196 N.W. 612, 226 
Mich. 687. 

33 C.J. p 69 note 60. 

Ezistenoe of losses 

In an action on a premium note 
it is incumbent on plaintiff to give 
some evidence of the existence of 
losses which render an assessment 
proper.—^Jackson v. Roberts, 31 N.T. 

304—Sands v. Klmbark, 27 N.Y. 147. 

22. Mich.—^Michigan Mut. Wind- 


defect, the presumption of regularity in all mere 
formalities in the levying of an assessment obtains 
in an action to enforce the assessment.24 The pre¬ 
sumption is in favor of the propriety of an assess¬ 
ment unless it is so excessive as to warrant an in¬ 
ference of fraud or gp-oss mistake,35 in which event 
the burden is on the company to prove that the as¬ 
sessment is reasonable and proper in view of all the 
circumstances of the case.26 Where the company’s 
charter provides that in an action for the recovery 
of an assessment the certificate of the secretary of 
the company shall be prima facie evidence of the as¬ 
sessment and the amount due, such certificate is suf¬ 
ficient to establish, prima facie, the validity of an 
assessment and to shift to defendant the burden of 
proving its invalidity.27 So it will be presumed 
that a member conformed to the requirements of 
the statute by signing the constitution of the com¬ 
pany,38 and that the company was duly incorporat¬ 
ed and rightly acting under its charter.39 Where 
a company, after a change in its charter, sues on 
a premium note given prior to the change, it need 
not, as a part of its case, show a due acceptance of 
the amendment by the corporation itself; its assent 
to the new charter will be inferred from acts or 
omissions inconsistent with any other h3q)o!hesis.39 

Issuance of policy. While the company must 
prove the actual issuance of the policy to defend¬ 
ant if it is denied,3! a recital of the same and ref- 

Mass.—People's Mut. Ins. Co. v. Al¬ 
len, 10 Gray 297. 

Pa.—West Branch Ins. Co. v. Mack- 
lln, 66 Pa. 34. 

(2) In order to recover an assess¬ 
ment made to pay claims for losses 
sustained by fire, it is not necessary 
to show the existence of the several 
fires by which the several insured 
parties had sustained losses, evi¬ 
dence that concludes the company, 
as a loss and its settlement and al¬ 
lowance or a judgment recovered 
against the company, being sufficient. 
—Jackson v. Roberts, 31 N.Y. 304— 
Sands v. Klmbark, 27 N.Y. 147— 
Sands v. Hill, 42 Barb., N.Y., 661. 

27. Pa.—Susquehanna Mut. Fire 
Ins. Co. V. Gackenbach, 9 A 90, 115 
Pa. 492. 

33 C.J. p 70 note 67—26 C.J. p 127 
notes 20, 21. 

28. Ohio.—Richards v. Hale, 24 Ohio 
Cir.Ct. 468. 

29. R.I.—^National Mut. Fire*"Ins. Co. 
V. Yeomans, 8 R.I. 26, 86 Ani.D. 
610. 

30. Mo.—Hope Mut. F. Ins. Co. v. 
Beckmann, 47 Mo. 93. 

31. Mass.—^New England Mut. Fire 
Ins. Co. V. Belknap, 9 Cush. 140. 

Pa.—^Moore v. Everitt, 20 Pa.Super. 
1 18. 


storm Co. v. Goodrich, 196 N.W. 
612, 225 Mich. 687. 

33 C.J. p 69 note 53—26 C.J. p 127 
note 19. 

Notice of charter provision 
Where automobile casualty policy 
expressed only a cash premium and 
made no reference to any contingent 
liability, and superintendent of in¬ 
surance thereafter sought to recover 
assessment from insured, superin¬ 
tendent had burden of showing that 
Insured had notice, at time contract 
was made, of provision in company’s 
charter authorizing an assessment.— 
Pink V. Georgia Stages, D.C.Ga., 36 
F.Supp. 437. 

23 . N.Y.—Stoddard v. Manzella, 206 
N.Y.S. 140, 123 Misc. 672. 

24 . Pa.—Tanner v. Weber Co. Inc., 
69 Pa. Super. 14. 

33 C.J. p 69 note 64—26 C.J. p 127 
note 14. 

25 . Pa.—Lehigh Valley Fire Ins. 
Co. V. Dryfoos, 9 A 262,'6 Pa.Cas. 
219. 

33 C.J. p 69 note 66. 

28. Pa.—Lehigh Valley Fire Ins. Co. 

V. Dryfoos, supra. 

Ezlstence of losses 

(1) The record of losses kept by 
the company is prima facie evidence 
of such losses having occurred. 
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erence thereto in the premium note presents prima 
facie proof of issuance.32 if he defends on that 
ground, the burden is on insured to show that the 
policy delivered did not conform to the preliminary 
agreement for insurance.^S 

Fraud. If defendant relies on fraud as invali¬ 
dating an assessment, the burden rests on him to 
prove the fraud.84 

b. Admissibility 

General rules govern the admissibility of evidence in 
suits on assessments or premium notes. 

In accordance with the general rules governing 
admissibility of evidence, which control in suits on 
an assessment or premium note,^5 the books of the 
company,®® and the vote or order of the directors 
authorizing the assessment,®*^ and official corporate 
certificates as to action taken in respect of assess¬ 
ments,®® are admissible. In an action for assess¬ 
ments, where insured denies having the policy 
when called on to produce it, the entries in the 
company’s books, and the application for the policy 
after the signature thereto has been verified by in¬ 
sured, are competent evidence of membership,®® and 
where insured defends an action on his note for 
the premium on the ground that he did not re¬ 
ceive the policy applied for, the application is ad¬ 
missible to contradict such defense.^® Although 
the declaration of an agent taking a note is inad¬ 
missible to vary the contract,^! yet it is admissible 
to show that the note, although absolute in terms, 
was received by the company in connection with 


its charter and printed regulations as security only 
for assessments lo be made.^® 

It has been held that a statute making a statement 
by the company’s officers as to the levy of an as¬ 
sessment and the necessity thereof competent proof 
of the levy is not applicable to foreign companies.^® 

c. Weight and Sufficiency 

The weight and sufficiency of evidence in suits on as¬ 
sessments or premium notes is usualiy governed by the 
rules appiicable in other civii actions. 

Under the general rules governing weight and 
sufficiency of the evidence, which apply in actions 
on an assessment or premium note, the legality 
and necessity of the assessment may, in the absence 
of countervailing evidence, be sufficiently proved by 
the books of the company,^® and the vote or order 
of the directors authorizing it,^® and under some 
statute the necessity for, and validity of, an assess¬ 
ment may be sufficiently established by certificates 
of the secretary of the insurance company.47 The 
fact of passage and terms of a directors’ resolution 
relative to assessment may be sufficiently shown by 
a duly authenticated copy of the minutes^® and the 
testimony of the president.^® The vote of directors 
is prima facie evidence of the reasonableness of an 
estimated sum included in an assessment for cost 
of collection and for adjustment of a loss.®® 

It has been held that a statute making a statement 
by the company’s officers as to the levy of an as¬ 
sessment and the necessity thereof sufficient proof 
of the levy is not applicable to foreign companies.®^ 


82. Maas.—^New England Mut. Fire 
Ins. Oo. V. Belknap, 9 Cush, 140. 
Mich.—^Way v. Billings, 2 Mich. 397. 
33. Wash.—^Ward v. Tucker, 35 P. 
126, 7 Wash. 399, rehearing denied 
36 P. 1086, 7 Wash. 399. 

3ft. Mich.—Michigan Mut Wind¬ 

storm Co. V. Goodrich, 196 N.W. 
612, 225 Mich. 687. 

35. Iowa.—^Houge v. St Paul Fire 
& Marine Ins. Co., 166 N.W. 862, 
174 Iowa 607. 

33 C.J. p 70 note 72—26 C.J. p 127 
note 27, p 117 note 84 [b]. 

36. Mass.—People’s Mut. Ins. Co. v. 
Allen, 10 Gray 297. 

26 C.J. p 127 note 29. 

37. N.H.—^Atlantic Fire Ins. Co. v. 
Sanders, 36 N.H. 252. 

26 C.J. p 127 note 30. 

Typewritten, resolution in the min¬ 
utes of a director’s meeting and the 
statements therein as to passage of 
the resolution, with the testimony 
of the president as to its passage, 
constituted competent evidence ad¬ 
missible to show the board’s action 
respecting assessments.—i s b o n 


Town Fire Ins. Co. v. Tracy, 296 N. 
W. 126, 236 Wis. 651. 

38. Wis.—Lisbon Town Fire Ins. Co. 
V. Tracy, supra. 

Oertlflcate of seoretaty 
Wis.—^Lisbon Town Fire Ins. Co. v. 
Tracy, supra. 

39. Pa.—^New Era Life Ass’n v. Ros- 
siter, 19 A. 140, 132 Pa. 314. 

40. Miss.—Thurman v. Farmers' 
Mut. Fire Ins. Co., 58 So. 777, 102 
Miss. 77. 

41. Conn.—Mutual Ben. Life Ins. 
Co. V. Jarvis, 22 Conn. 183. 

42 . Conn.—Mutual Ben. Life Ins. 
Co. V. Jarvis, supra. 

43 . Ill.—^W estern Massachusetts 
Mut. Fire Ins. Co. v. Siegel, 84 Ill. 
App. 528* 

44 . Minn.—^Minnesota Farmers* Mut. 
Ins. Co. V. Djonne, 149 N.W. 371, 
127 Minn. 274. 

33 C.J. p 70 note 83. 

Evldenoe held InauffiolexLt 

(1) In general.—^Nebraska Mut. 
Ins. Co. V. Borden. 272 N.W. 767, 132 
Neb. 656. 


(2) To show levy of more than sne 
assessment during year.—^Wissert v. 
Farmers’ Fire Relief Ass’n of Butte- 
vllle, 40 P.2d 63, 141 Or. 413, reheai^ 
ing denied 41 P.2d 1063, 149 Or. 469. 

45. Mass.—Citizens* Mut. Fire Ins. 
Co. V. Sortwell, 10 Allen 110. 

33 C.J. p 71 note 85—26 C.J. p 127 
note 29. 

46. Wis.—^Lisbon Town Fire Ins. Co. 
V. Tracy, 296 N.W. 126, 236 Wis. 
651. 

83 C.J. p 71 note 86—26 C.J. p 127 
note 30. 

47. Wis.—^Lisbon Town Fire Ins. Co. 
V. Tracy, supra. 

48. Wis.—Lisbon Town Fire Ins. 
Co. V. Tracy, supra. 

49. Wis.—Lisbon Town Fire Ins. Co. 
V. Tracy, supra. 

50. Conn.—Mutual Security Co. v. 
Blumenthal, 86 A. 573, 86 Conn. 
667. 

51. Ill.—W estem Massachusetts 
Mut. Fire Ins. Co. v. Siegel, 84 Ill. 
App. 528. 
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§ 399. Trial 

Questions of fact ordinarily are for the Jury, while 
questions of law are for the court. 

In accordance with general rules, it is the prov¬ 
ince of the court to determine questions of law, 52 
hut questions of fact ordinarily are to be determined 
by the jury.^s Thus, it is for the jury to deter¬ 
mine whether insured got the kind of policy for 
which he applied,whether he requested a can¬ 
cellation of the policy,^® and whether a notice of 
assessment was mailed®^ or received.^^ Where, 
however, the evidence is not conflicting and differ¬ 
ent inferences are not permissible, a question of 
fact is ordinarily for the determination of the court 
as a matter of law.58 

The general rules governing instructions in civil 
actions apply to instructions in actions on premium 
note or assessments of mutual insurance compa¬ 
nies.®® 

§ 400. Judgment and Review 

Judgment rendered In a suit on an assessment or pre¬ 
mium note ehould be certain as to the amount and In a 
proper case may include penalties and Interest. 

4. Lien eor 


If the policy and premium note provide that, in 
case of a default in the pa}Tnent of an assessment, 
the entire amount of the note shall become due and 
payable, plaintiff may, on showing such default, 
have judgment for the balance unpaid on the note,®® 
although in general an execution may issue only for 
future assessments and costs as they accrue.®^ The 
judgment must be certain as to the amount of re¬ 
covery.®® 

A penalty provided for in the policy for default 
in payment of an assessment may be recovered by 
the company;®® but the company may not enforce 
a penalty provided by its by-laws where the charter 
declares that “the amount” of assessments remain¬ 
ing unpaid shall be recovered by action.®^ 

Interest. In an action to enforce an assessment, 
interest from the time the assessment was payable 
may be allowed;®® but, where the suit is brought to 
declare the whole premium note due, interest on the 
amount of the note, as a penalty for nonpayment of 
a small assessment, is not recoverable.®® 

Review. The general rules govern appellate- 
practice or review in such suits.®*^ 

Assessments 


§ 401. In General 

Statutes conferring a lien on the Insured property of 
a member of a mutual company have been construed as 
not affording a lien on his property generally, and as 
unenforceable against public property. 

Statutes giving the company a lien on the prop¬ 
erty insured, which are discussed infra § 402, have 
been construed as limited to such property and as 
not giving it a lien generally on any property of 
insured*,®® and it has been held that the statutory 


provision for a lien on property insured will not be 
enforced against public property.®® 

§ 402. On Property Insured 

While no lien for unpaid assessments exists on the 
property insured, In the absence of contractual or statu¬ 
tory provision therefor, a lien may be afforded by such 
a provision. 

In the absence of provision therefor in statute, 
charter, or by-law of the insurance company, or in 


52. Mich.—Michigan Mut. Wind¬ 
storm Co. V. Goodrich, 196 N.W. 
612, 225 Mich. 687. 

33 C.J. p 71 note 95. 

Beasonahleness of aBsessment 

Mich.—Michigan Mut. Windstorm 
Co. V. Goodrich, supra. 

63. Mich.—Michigan Mut. Wind¬ 
storm Co. V. Goodrich, supra. 

33 C.J. p 71 notes 96, 98, 99. 

54. Miss.—Thurman v. Farmers* 
Mut. Fire Ins. Co., 58 So. 777, 102 
Miss. 77. 

65. Mo.—State ex rel. Chom v. Hud¬ 
son, App., 222 S.W. 1049. 

56. Mo.—State ex rel. Chorn v. Hud¬ 
son, supra. 

57. Mo.—Williams v. Northeast 
Mut. Ins. Ass'n, App., 72 S.W.2d 
166. 


58. Pa.—^New Era Life Ass’n v. 
Rossiter, 19 A, 140, 132 Pa. 314. 

83 C.J. p 71 note 1. 

59. Cal.—Creditors* Union v. Lundy, 
117 P. 624, 16 Cal.App. 567. 

33 C.J. p 71 note 93. 

60. Neb.—Farmers* Union Ins. Co. 
V. Wilder, 53 N.W. 587, 35 Neb. 
672. 

33 C.J. p 71 note 4—26 C.J. p 128 
note 34. 

61. Neb.—^Farmers* Union Ins. Co. 
V. Wilder, 53 N.W. 687, 35 Neb. 
672. 

33 C.J. p 72 note 6. 

62. Va.—Stratton v. Mutual Assur. 
Soc., 6 Rand. 22, 27 Va. 22. 

33 C.J. p 72 note 6. 

63. Pa.—People’s Mut. Fire Ins. Co. 
V. Groff, 26 A. 63, 154 Pa. 200. 

64. R.I.—^National Mut Fire Ins. Co. 
V. Yeomans, 8 R.I. 25, 86 Am.D. 
610. 


65. N.Y.—Hyatt v. Wait 37 Barb. 
29. 

R.I.—^National Mut. Fire Ins. Co. v. 
Yeomans, 8 R.L 25, 86 Am.D. 610. 

66. N.Y.—Bangs v. Bailey, 37 Barb. 
630—Bangs v. McIntosh, 23 Barb. 
591. 

67. That assessmeiLtB greater than 
stipulated for were levied will not 
affect Judgment for plaintiff In an 
action to recover assessments where 
plaintiff at the trial was confined to 
the amount stipulated.—Quaker City 
Miit. Fire Ins. Co. v. Notter, 15 Pa- 
Super. 696. 

68. Pa.—^Halfpenny v. People's Fire 
Ins. Co., 85 Pa. 48. 

82 C.J. p 1221 note 92—26 C.J. p 125 
note 61. 

69. Ky.—^Dalzell v. Bourdon County 
Board of Education, 236 S.W. 360, 
193 Ky. 171. 
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the contract itself, an insurance company has no 
lien on the property insured for unpaid assess¬ 
ments,*^® but under such provisions the company 
may have a lien,*^! and a statutory lien may exist 
even though there is no provision for a lien in the 
contract of insurance."^ ^ statute giving a lien for 
assessments does not give a lien for premiums,or 
for membership fecsJ"^ Sometimes the lien is re¬ 
stricted to real property,"® and where this is the 
case it is not invalidated by the fact that the policy 
is on personal as well as real property."® The lien 
remains in force so long as the compan\’ has a 
valid claim on the note to secure which it is given, 
and it is not invalid by reason of its having been 
filed after the expiration of the policy."'J' 

While the lien is good against the member so 
long as he retains title to the insured propertj',*^® 
it is lost by a sale of the property* to a bona fide 
purchaser or mortgagee without notice,*^9 in the ab¬ 
sence of contrary statute.®® Thus the lien is good 
under a statute whereby the party insuring for him¬ 
self, his heirs and assigns, engages his property as 
security for all moneys due or to become due on 
the insurance,SI or where the statute expressly pro¬ 
vides that a purchaser shall be entitled to the bene¬ 
fit of the insurance.s^ 

§ 403. On Proceeds of Policy 

Under provisions of some by-laws, the insurance 
company may have a lien on the proceeds of the policy 
to the extent deemed necessary for the payment of pos¬ 
sible future assessments. 


The by-laws may provide that, in case of loss on 
the policy, the company may retain out of the mon- 
c}' due the member so much, not exceeding the 
amount unpaid on the premium note, as the direc¬ 
tors may deem sufficient for the payment of possi¬ 
ble future assessments during the continuance of 
the policy, that is; assessments to which the mem¬ 
ber would be regularly subject under the policy. 
Such a provision gives the company a lien on the 
money due the member for the loss.®® The com¬ 
pany does not lose its lien by pa3'ing the money into 
court to await the determination of the question of 
its right to retain the amount of the unpaid assess¬ 
ments.®*^ 

A)i insurance agent has no equitable lien on the 
proceeds of a policy for advances made for insured 
to pay premiums on policies which have expired.®® 

§ 404. Enforcement 

Equity has inherent Jurisdiction to enforce an insur¬ 
ance assessment lien, and In seeking enforcement the 
plaintiff company must comply with statutory provisions. 

An action to foreclose the lien is equitable in its 
nature,®® and a court of equity’’ has inherent juris¬ 
diction thereof.®'^ In enforcing a statutory lien the 
provisions of the statute must be complied with.®® 
To subject insured property to the payment of the 
member’s pro rata of the indebtedness, the petition 
must allege that the pro rata is based on assess¬ 
ments,®® and set up the facts showing that the as¬ 
sessments were legally made.®® 

Estoppel, An insurance company is not estopped 


7a Ill.—Tedrick v. Vandalia Mut. 
County Fire Ins. Co., 206 IlLApp. 
299. 

S,C.—^Farmers* Mut. Fire Ins. Ass’n 
V. Bunch, 24 S.E. 503, 46 S.C. 550. 

71. Mich.—^Berry v. Dehnke, 5 N.W. 
2d 505, 302 Mich. 614. 

32 C.J. p 1221 note 83—26 C.J. p 124 
note 45. 

Poxpose of Btatntes grivingr to mu¬ 
tual insurance associations a lien 
on Insured property for payment of 
assessments or premium notes Is to 
make such associations strong and 
safe, by affording them a lien for 
assessments out of which to defray 
losses and expenses, in lieu of the 
capital stock and similar assets 
which such associations do not pos¬ 
sess, and to afford both property 
owners and mortgagees mutual pro¬ 
tection against loss at small expense: 
—Geiger v. Ashley, 193 S.B. 192, 185 
S.C. 71. 

72. Ky,—Dalsell v. Bourbon County 
Board of Education, 235 SW, 360, 
193 Ky. 171. 


73. XJ.S,—^Mutual Assur. Co. v. Fax¬ 
on, D.C., 6 Wheat 606, 5 L.Ed. 
342. 

74. Ky.—^Farmers* Home Ins. Co. v. 

Carey, 113 S.W. 841, 130 Ky. 602. 

75. Pa.—^People's Fire Ins. Co. v. 

Hartshome, 84 Pa. 453—People's 
Fire Ins. Co. v, Levi, 1 Leg.Rec. 
220 . 

76. Pa.—People’s Fire Ins. Co. v. 

Hartshome. 84 Pa. 453. 

77. Pa.—People’s Fire Ins. Co. v. 

Hartshome, supra. 

78. Va.—Shirley v. Mutual Assur. 
Soc., 2 Rob. 736, 41 Va. 736. 

82 C.J. p 1221 note 88—26 C.J. p 126 
note 47. 

79. Ind.—^McCulloch v. Indiana Mut 
Fire Ins. Co., 8 Blackf. 50. 

32 C.J. p 1221 note 89—26 C.J. p 126 
note 48. 

sa Ky.—^Farmere* Home.Ins. Co. v. 

Carey, 113 S.W. 841, 130 Ky. 602. 
Va.—Shirley v. Mutual AssuK Soc., I 
2 Rob. 736, 41 Va. 786. 

26 C.J. p 125 note 49. | 
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81. Va.—^Mutual Assur. Society v. 
Stone, 3 Leigh 236, 30 Va. 236. 

32 C.J. p 1221 note 90. 

82. Kj-.—^Farmers* Home Ins. Co. v. 
Carey, 113 S,W. 841, 130 Ky. 602. 

83. Pa.—^Appeal of Susquehanna 
Mut Fire Ins. Co.. 105 Pa. 615. 

84. Pa.—^Appeal of Susquehanna 
Mut. Fire Ins. Co., supra. 

85. XJ.S.—In re Sejo Ice Cream Co., 
D.C.N.T., 181 P. 627. 

86. Miss.—^Huggins v. Home Mut. 
Fire Ins. Co.. 66 So. 646, 107 Miss. 
650. 

32 C.J. p 1222 note 99—26 C.J. p 126 
note 66. 

87. Miss.—^Huggins v. Home Mut 
Fire Ins. Co., supra. 

88. Pa.—^Barker v. Beebe, 6 A. 1, 
112 Pa. 216. 

32 C.J. p 1222 note 2—26 C.J. p 125 
note 67. 

89. Ky.—^Farmers’ Home Ins. Co. v. 
Carey, 113 S.W, 841, 130 Ky. 602. 

90. Ky.—^Farmers’ Home Ins. Co. v. 
Carey, supra. 
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to assert its lien by contesting a suit to recover for | feited, and paying the amount of recovery into 
a loss on the ground that the policy had been for- I court to await an adjustment of liabilities.®^ 

C. REFUNDING OR RECOVERY OF PREMIUMS OR ASSESSIVIENTS PAID 


§ 405. In General 

a. General rules 

b. Who may recover 

ai. General Rules 

In the absence of a statutory or policy provision re¬ 
gulating the matter, the liability of an Insurance com¬ 
pany for the return of premiums depends largely on 
whether or not the risk has attached. Ordinarily, al¬ 
though not invariably, recovery cannot be had unless the 
premiums were actually received by the company. 

The liability of an insurance company for the re¬ 
turn of premiums paid, in the absence of a provi¬ 
sion in the policy or in the insurance law regu¬ 
lating the matter, depends largely on the question 
whether or not the policy has ever become a binding 
contract between the parties,®2 the general rule, 
subject to various limitations, being that recovery 
of premiums will be denied where the risk has at¬ 
tached, discussed infra § 406, but, as considered in¬ 
fra § 407, will be permitted where the risk has not 
attached. Where the matter is regulated by statute, 
the right to- recover premiums depends on the terms 
of the statute.®® Stipulations for the return of pre¬ 


miums, or part thereof, under certain contingencies, 
are sometimes contained in the policy, in which 
event recovery may be had in accordance with such 
provisions;®^ and, if the policy gives insured the 
right to recover premiums on certain conditions, it 
is only on such conditions that a return may be 
enforced.®® Premiums paid under a mistake of fact 
are sometimes recoverable,®® as where they are paid 
without knowledge of facts which have resulted in 
avoidance of the policy.®'^ An employee insured im- 
der a group insurance policy may recover from his 
employer premiums wrongfully deducted from his 
wages.®® Where the term of a policy has expired 
without loss®® or the policy has lapsed because of 
nonpayment of premiums,^ the right to recover pre¬ 
miums paid thereon is strictly limited. 

While recovery cannot ordinarily be had for the 
amount of a premium which has not in fact been 
received by the company,® a company which has 
given its agent apparent authority to receive pay¬ 
ments cannot subsequently resist liability for a re¬ 
turn of premiums on the ground that the agent did 
not have power to receive pajments on its behalf.® 


91. Pa.—^Appeal of Susquehanna 
Mut. Fire Ins. Co., 105 Pa. 616. 

92. U.S.—National Life & Accident 
Ins. Co. V. Baker, 163 So. 279, 280, 
228 Ala. 365, citing Corpus Juris. 

Tex.—^American Nat. Ins. Co. v. 
Smith, Civ.App., 13 S.W.2d 720, 
723, error refused, citing Corpus 
Juris. 

82 C.J. p 1231 note 91. ‘ 

Return of premiums on: 

Avoidance of policy by Infant see 
Infants § 76. 

Insolvency or dissolution of com¬ 
pany see supra § 129. 

93. Cal.—Equitable Life Assur. Soc. 
of U. S. V. Johnson, 127 P.2d 96, 
63 CaJ.App.2d 49. 

ITsa oooupaiLoy Insurance 

A statute requiring the return, 
under certain circumstances, of the 
unearned portion of premiums paid 
for fire Insurance is inapplicable to 
use and occupancy insurance.—^Pi- 
delity-Phenix Fire Ins. Co. of New 
York V. Benedict Coal Corporation, 
C.C.A.Va., 64 F.2d 347, certiorari de¬ 
nied 68 S.Ct 796, 289 U.S. 762, 77 
L.Ed. 1505. 

94 . Ill.—^Haley v. Prudential Ins. 
Co., 69 N.E. 646, 189 Ill. 317, af¬ 
firming Prudential Ins. Co. v. Ha¬ 
ley. 91 IlLApp. 863. 

32 C.J. p 1232 note 94—88 C.J. P 
1049 notes 77-81. 


Stipulation for return of unearned 
premium on cancellation by: 
Company see infra § 451. 

Insured see infra § 460. 

Oral promise of au agent to return 
premiums is not binding on the com¬ 
pany unless such promise is author¬ 
ized or ratified by it.—^Williams v. 
National Life & Accident Ins. Co., 
1 S.W.2d 1034, 222 Mo.App. 363. 

95. Pa.—^Edwards v. Franklin F. 
Ins. Co.. 3 Wkly.N.C. 241. 

96. Cal.—^Equitable Life Assur. Soc. 
of U. S. v. Johnson, 127 P.2d 96, 
68 Cal.App.2d 49. 

Mistake caused by company’s act 
Where insured paid a premium on 
a life Insurance policy which was 
payable to a corporation in which he 
had no interest, recovery of the 
premium was not denied on the 
ground that a person cannot recover 
money paid by a mistake due to 
his own carelessness, where it ap¬ 
peared that the mistake was caused 
primarily by the company's wrong¬ 
ful sending of a premium notice to 
him.—Glassell v. New York Life Ins. 
Co., LaApp., 180 So. 154. 

97. R.I.—^Hazard v. Franklin Mut. 
Fire Ins. Co., 7 R.I. 429. 

26 C.J. p 129 note 62. 
ga Ky.—^Mason’s Adm'x v. Pruden¬ 
tial Ins. Co. of America, 164 S.W. 

I 2d 886, 291 Ky. 347. 
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99. N.Y.—Wall v. Metropolitan Life 
Ins. Co., 268 N.Y.S. 129, 239 App. 
Div. 660. 

32 C.J. p 1236 note 64—38 C.J. p 1047 
note 37. . 

Denial of liability under similar pol¬ 
icy 

Where a policy has expired before 
loes, premiums cannot be recovered, 
although insurer successfully resists 
payment on a subsequent similar 
policy on the ground of breach of 
warranty.—O'Connor Transp. Co. v. 
Glens Palls Ins. Co., 197 N.Y.S. 549, 
204 App.Div. 66. 

1. N.Y.—Wall V. Metropolitan Life 
Ins. Co., 268 N.Y.S. 129, 239 App. 
Div. 660. 

2. N.C.—Mills V. New York Life 
Ins. Co., 183 S.E. 289, 209 N.C. 296. 

Dishonored draft 

The company is not liable for a 
return of a premium where, notwith¬ 
standing the Issuance of a receipt, 
payment of the premium was made 
in the form of a draft which was 
dishonored, so that the money had 
not in fact been received.—Whiting 
V. Equitable Life Assur. Soc., Fla, 
60 P. 197, 8 C.C.A. 668. 

3. La—Wuertz v. Life & Casualty 
Ins. Co. of Tennessee 129 Bo. 72, 
10 LaApp. 70. 
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The company is liable in a proper case for the re¬ 
turn of premiums received by its agents, although 
it is provided in the policy that receipts for premi¬ 
ums must be signed by the secretary and counter¬ 
signed by the person to whom payment is made, 
and this provision is not complied with;^ but it 
has been held that the company is not liable for the 
return of a premium which, although paid to an 
agent, was never received by the company, where 
in view of the limited authority of the agent and 
the failure of insured to secure an official receipt, 
payment to the agent did not constitute payment to 
the company,^ A company obligated to repay a 
premium does not escape such liability by the fact 
that an agent has signed a personal note for such 
repayment and the payee has awaited in good faith 
the efforts of the company to secure the payment of 
the note; and this is so, although the agent is 
guilty of fraud toward the company.^ 

Transfer of note for premUtm. An applicant en¬ 
titled to the return from the company of a note 
given by him for advance premiums may recover 
from the company the amount thereof where it has 
been transferred to a bona fide holder,"^ particu¬ 


larly if he has been compelled to pay such amount 
to the bona fide holder.s If a note given for a first 
premium is delivered on condition that it shall be 
returned if insured is able to procure more satisfac¬ 
tory insurance elsewhere within a time specified, 
and notwithstanding he does so the company trans¬ 
fers the note, insured may recover possession of it 
from the transferee, unless the latter establishes 
that he acquired the note before maturity for value 
and without notice.^ 

b. Who May Eecover 

The general rule Is that premiums are recoverable 
by the person who paid them. While ordinarily they are 
recoverable by Insured, In a proper case a third person 
having some contractual relation or privity with the 
company may be entitled thereto. 

In cases where the premiums are returnable, the 
right of recovery is ordinarily vested in the person 
who paid them,^® and not in the beneficiary,al¬ 
though it is within the province of the parties to 
agree that they should be paid to the beneficiary.^^ 
It is generally considered that the premiums are re¬ 
turnable to insured'^® or his authorized agent^^ or 
representative but there is authority holding that 


PoymeiLt by oheok 

The fact that insurer’s agents 
had no authority to accept a cash¬ 
ier’s check for the premium will not 
prevent a recovery where it appears 
that the agents did receive it and 
deposit It, and the checli after pass¬ 
ing through several banks was hon¬ 
ored and paid by the bank which is¬ 
sued it.—Davison v. Maryland Casu¬ 
alty Co.. 267 P. 1001, 126 Kan. 365. 

4. Tex.—^Equitable L. Assur. Soc. v. 
Cole, 35 S.W. 720. 13 Tex.Civ.App. 
486. 

5. N.a—Mills V. New York Life 

Ins. Co., 183 S.E. 289, 209 N.C. 
296. I 

6. Miss.—New York Mut. Life Ins. 
Co. V. Herron, 30 So. 691, 79 Miss. 
881. 

7. Tex.—^American Union Life Ins. 
Co. V. Wood. Civ.App., 57 S.W. 685. 

33 C.J. p 1236 note 76. 

a Minn.—Godfrey v. New York L. 

Ins. Co., 73 N.W. 1. 70 Minn. 224. 
zrote ind?.C8d by agent’s mlsrepre. 
sentations 

If a note given for a premium is 
induced by fraudulent misrepresenta¬ 
tions of the agent, the maker is en¬ 
titled to recover from the company 
the amount he has been compelled 
to pay to a bona fide transferee of 
the note.—^Evans v. Central Life Ins. 
Co.p 135 P. 86, 87 Kan. 641, 41 L.R.A., 
N.S., 1130, 

Minn.—^Wade v. National Bank of 


Commerce. 174 N.W. SS9, 144 Minn. 
187. 

10. N.J.— Mahoney v. Metropolitan 
L. Ins. Co., 76 A. 458, 80 N.J.Law 
136. 

Members paying assessment 

(1) Where the absolute funds of a 
mutual company are exhausted and 
an assessment is made on the con¬ 
tingent liability of the members, any 
surplus remaining is to be repaid 
to the members by whom the assess¬ 
ment was paid, in the absence of 
any requirement in the rules of the 
company as to its disposition.—Com¬ 
monwealth V. Massachusetts Mut. 
Fire Ins. Co., 119 Mass. 45—26 C.J. 
p 129 note 64. 

(2) A member of a mutual insur¬ 
ance company who withdraws, or 
whose membership expires at a time 
when, pursuant to assessment, he 
has contributed more than his share 
of losses and expenses sustained is 
entitled to a return of the unearned 
part of the assessment.—Knouse v. 
Mutual Fire Ins. Co. of Millville. 78 
Pa.Super. 542. 

IL Mo.—^Rios V. Supreme Forest 
Woodmen Circle, 163 S.W.2d 122, 
236 Mo.App. 1173. 

N.Y.—La Rocca v. John Hancock 
Mut. Life Ins. Co.. 36 N.E.2d 126. 
286 N.Y. 233, affirming 25 N.Y.S.2d 
132, 261 App.Div, 260, affirming 
19 N.Y.S.2d 942, 174 Misc. 89, ap¬ 
peal granted 26 N.Y.S.2d 495, 261 
App.Dlv. 943. 

32 C.J. p 1233 note 24, p 1235 note 
57. p 1236 note 32, p 1238 note 13. 
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12. Mo.—Rios V. Supreme Forest 
Woodmen Circle, 163 S.W.2d 122, 
236 Mo.App. 1173. 

13. Ala.—Globe & Rutgers Fire Ins. 
Co. V. Van Antwerp Realty Cor¬ 
poration, 10 So.2d 849, 248 Ala. 524. 
143 A.L.H. 1458. 

Mo.—^Rios V. Supreme Forest Wood¬ 
men Circle, 163 S.W.2d 122. 236 
Mo.App. 1173. 

32 C.J. p 1233 note 24—26 C.J. p 129 
note 65. 

14. Pa.—^Vanderslice v. Royal Ins. 
Co., 13 Pa.Super. 455. 

26 C.J. p 129 note 65—38 C.J. p 1049 
notes 83—85. 

BatiflcatloiL 

VTiere the company paid unearned 
premium on fire policy to broker who 
negotiated insurance for insured and 
insured took note secured by- collat¬ 
eral to secure pajTnent of such sum 
by broker, broker’s act of receiving 
unearned premium from the company 
was ratified by insured, and the com¬ 
pany could not be held further liable 
on ground that broker was not act¬ 
ing as agent for insured.—^Middle 
Western Telephone Co. v. U. S. Fire 
Ins. Co. of New York, 16 N.E.2d 188. 
296 IlLApp. 260. 

15. Ill.—^Dresen v. Metropolitan 
Life Ins. Co.. 195 Ill.App. 292. 

N.Y.—La Rocca v. John Hancock 
Mut. Life Ins. Co., 36 N.E.2d 126, 
2S6 N.Y. 233, aflarmlng 25 N.Y.S.2d 
132, 261 App.Div. 260, affirming 19 
N.T.S.2d 942, 174 Misc. 89, appeal 
granted 26 N.Y.S.2d 495. 261 App. 
Dlv. 943. 
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the one whose life is insured by a policy issued to 
another is not a party to the contract and cannot 
recover back the premiums, although they were paid 
by him.^® The person whose life is insured cannot 
recover back the premiums paid by a third person 
for such person’s own benefit.17 While a third per¬ 
son who has paid premiums in good faith may, un¬ 
der appropriate circumstances, be entitled there¬ 
to, a premium cannot be recovered by a party 
having no contractual relation or privity with the 
company,i9 notwithstanding the money with which 
the premium was paid was originally derived from 
such party.20 The assignee of premium refunds 
acquires the same rights to a return of premiums as 
was possessed by his assignors.^i 

Payments by wife with husband*s money. If a 
wife takes out a policy on her husband’s life with¬ 
out his knowledge or consent, and pays the premi¬ 
ums out of his moneys, the husband is entitled to 
recover back the money so paid,^^ although the com¬ 
pany did not know that it belonged to him,23 


§ 406. Where Risk Has Attached 

a. In general 

b. Excessive or unauthorized premiums 
^ or assessments 

a. In General 

As a general rule, premiums cannot be recovered 
where the risk is indivisible and has attached. No re¬ 
covery can ordinarily be had on rightful cancellation of 
the policy by the company, or rightful termination of its 
coverage because of conduct of the insured. 

The general rule, in the absence of statutory or 
contract provision to the contrary, is that there can 
be no return of premium once the risk has attached 
and benefit has been derived from the contract, since 
in such cases the premium is considered earned 
and, where the risk is entire or the contract of in¬ 
surance is indivisible, ^this rule applies notwith¬ 
standing the risk is terminated before the time orig¬ 
inally contemplated, at least if such termination was 
without fault on the part of the company.26 On 


16. Mass.—Trabandt v. Connecticut 
Mut. Life Ins. Co., 131 Mass. 167— 
North America Life Ins. Co. v. 
Wilson. Ill Mass. 542. 

17. Pa.—McDermott v. Prudential 
Ins. Co., 7 Kulp 246. 

18. Ala.—Globe & Kutgers Fire Ins. 
Co. v. Van Antwerp Realty Corpo¬ 
ration. 10 So.2d 849. 243 Ala. 524, 
143 A.L.R. 1458. 

19. Ohio.—U. S. Life Ins, Co. v. 
Wright, 33 Ohio St. 533. 

32 C.J. p 1236 note 82 [a]. 

Xpandlord 

Under a lease requiring the tenant 
to protect the premises with ade¬ 
quate insurance at his own expense, 
there is no privity of contract be¬ 
tween Insurer and the landlord as 
far as premiums are concerned, so as 
to permit the landlord to recover 
unearned premiums from Insurer.— 
Globe & Rutgers Fire Ins. Co. v. 
Van Antwerp Realty Corporation, 10 
So.2d 849. 243 Ala. 524, 143 A.L.R. 
1458. 

Mortgagee 

A mortgagee clause 4n a Are in¬ 
surance policy creates privity of 
contract between the mortgagee and 
the company so as to permit the 
mortgagee to recover unearned pre¬ 
miums paid by him.—Refuge Cotton 
Oil Co. V. Twin City Fire Ins. Co., 
120 So. 214, 152 Miss. 622. 

One who paid premlnmi for ben¬ 
efit of his kin in whose welfare he 
was Interested has been held not 
precluded from a recovery on the 
ground that he was a mere volunteer. 
—American Nat. Ins. Co. v. Villegas, 
Tex.Civ.App., 32 S.W.2d 1109. 

2a Ark.—Pioneer Reserve Life Ins. 


Co. V. Smith. 21 S.W.2d 968. 180 
Ark. 528. 

Advanoaments under agxeeanent for 
reimbursement 

The premiums returnable on re¬ 
fusal of the company to issue a pol¬ 
icy are recoverable by applicant by 
or for whom the money was furnish¬ 
ed, and not by a third party who 
has advanced the money under a spe¬ 
cial agreement with applicant pro¬ 
viding for reimbursement.—^Bums & 
Reilly Real Estate Co. v. Philadel¬ 
phia Life Ins. Co., 86 A. 642, 239 Pa. 
22 . 

21« Tex.—Fuller v. Security Union 
Ins. Co., Clv.App., 37 S.W.2d 235. 
26 C.J. p 129 note 66 [b]. 

28. N.J.—Mahoney v. Metropolitan 
Life Ins. Co., 76 A. 468, 8f0 N.J. 
Law 136. 

32 C.J. p 1237 note 87. 

23. Ky.—^Metropolitan Life Ins. Co. 
V. Smith, 59 S.W. 24, 22 Ky.L. 868, 
63 L.R.A. 817. 

24. Mo.—^Eubanks v. Missouri Nat 
Life Ins. Co., 24 S.W.2d 715, 223 
Mo.App. 1095. 

N.Y.—Sll-Tum Co. v. London Guar¬ 
anty & Accident Co., 276 N.Y.S. 
412, 153 Misc. 805, affirmed 276 N. 
Y.S. 980, 242 App.Div. 829. 

Okl.—^Fitzgerald v. Illinois Life Ins. 

Co., 37 P.2d 962, 169 Okl. 683. 

Vt.—Courtney v. Prudential Ins. Co. 

of America, 180 A. 894, 107 Vt. 491. 
26 C.J. p 129 note 64—32 C.J. p 1232 
note 98—36 C.J. p 1069 note 26— 
38 C.J. p 1047 note 29, p 1048 note 
60. 

All premiums paid 

If a valid policy has been issued 
and a risk assumed by the com¬ 
pany, there cannot ordinarily be a 
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recovery of all the premiums paid.— 
Dougherty v. Equitable Life Assur. 
Soc. of U. S., 236 N.Y.S. 673, 186 
Misc. 103, reversed on other grounds 
238 N.Y.S. 824, 228 App.Div. 624. 

improper transfer of insured’s In¬ 
terest 

The fact that insurer has, without 
consent of insured, transferred on 
its books or elsewhere his interest 
in the policy to another person does 
not constitute the basis of an action 
for the return of the premium at 
least if Insured has not been dam¬ 
aged thereby.—^Lewis v, London & 
Lancashire Fire Ins. Co., 137 N.Y.S. 
887, 78 Misc. 176. 

Voluntary payment by third person 
If the risk has attached, a third 
person who voluntarily pays the 
premiums cannot recover them back. 
N.Y.—^Hall v. Prudential Ins. Co., 
130 N.Y.S. 365. 72 Misc. 625, af¬ 
firmed 133 N.Y.S. 1126, 148 App. 
Div. 934. 

Pa.—McDermott v. Prudential Ins. 
Co., 7 Kulp 246. 

Recovery denied 

N.Y.—^Rellim Const. Co. v. Automo¬ 
bile Ins. Co. of Hartford, Conn., 29 
N.Y.S.2d 313—Greenspan v. South¬ 
ern Surety Co., 170 N.Y.S. 411. 

Pa.—Girard Trust Co. v. -ffltna Cas¬ 
ualty & Surety Co.. 48 Pa.Dlst & 
Co. 93. 

25. U.S.—Jones v. St. Paul Fire & 
Marine Ins. Co,, C.C.A.Tex., 118 
P.2d 287—Thomas v. Charles Ba¬ 
ker & Co., D.aPa., 60 P.2d 1067— 
In re Parker-Young Co., D.C.N.H., 
12 F.Supp. 987. 

N.Y.—Sil-Tum Co. V. London Guar¬ 
anty & Accident Co,. 276 N.Y.S. 
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the other hand, where the risk insured is from its 
nature or from the terms of the policy divisible and 
a part of the risk has not attached, as where the 
policy is terminated before the whole of the risk 
is run, there may be a return of the premium for 
the part as to which the consideration has failed.26 

If the risk has attached, and the policy thereafter 
becomes void through the conduct of insured, he is 
not entitled to a return of the premium or any part 
thereof.27 A breach of a condition or warranty by 
insured, giving the company the right to repudia.te 
the policy, does not of itself entitle insured to re¬ 


cover back the premiums, since the company may 
waive the breach.^® If the policy is voidable or 
subject to cancellation merely at the election of the 
company, and it has treated the policy as a binding 
contract, or otherwise waived its objection or its 
right to cancel, and insured has therefore received 
some benefit from the contract, he cannot recover 
back the premiums paid.29 Ho\vever, the fact that 
the company might be precluded, by waiver or es¬ 
toppel, from denying its liability on the policy in 
case of loss does not always affect the right to de¬ 
mand the return of the premiums paid,30 and it has 


412, 153 Misc, 805, affirmed 276 K. 
Y.S. 980. 242 App.Div. S29. 

32 C.J. p 1232 note 98—38 C.J. P 
1049 notes 68-70. 

Beatb liefoxe explratloii of fidelity 
insnraiLoe 

Where the person whose fidelity 
is insured dies before the term of 
the fidelity contract expires, no part 
of the premium paid can be recover¬ 
ed.—Crouch V. Southern Surety Co., 
174 S.W. 1116, 131 Tenn. 260. L.R.A. 
1916D 966, Ann.Cas.l916C 1220. 

Ko api>ortloii 2 neiit on. surety bond 
Refund of the premium paid on a 
surety bond which was canceled a 
short time after it had been taken 
out has been denied on the ground 
that the major portion of the pre¬ 
mium on such a bond was earned 
when the bond was taken out, and 
that there is no rule which permits 
apportionment of the premium based 
on the liability assumed and the 
duration of the bond.—In re Parker- 
Toung Co.. D.C.N.H., 12 F.Supp. 9S7. 

Special acrreement against refund 
If several annual life premiums 
are paid in advance in a lump sum 
by insured, and Insured dies in the 
first year, the other unearned annual 
premiums are not recoverable by his 
personal representative where the 
premiums have been paid pursuant 
to a special agreement under which 
none of the money was to be return¬ 
ed.—Real Estate Title Ins. & Trust 
Go. V. JEtna Life Ins. Co.. 37 A. 639. 
181 Pa. 61. 

28. X.T.—Waters v. Allen. 5 Hill 
421. 

26 C.J. p 129 note 63—82 C.J. p 1232 
note 8—38 C.J. p 1048 notes 63, 65, 
66 . 

Pexfonuauoe prevented by war 
Where performance of the condi¬ 
tions of the policy as to payment 
of annual premiums has been pre¬ 
vented by war and the policy has 
been thereby terminated. Insured 
may recover the premiums paid, aft¬ 
er deducting the actual cost of the 
insurance while the policy was in 
force.—Abell v. Penn Life Ins. 
Co.. 18 W.Va. 400. 


ITonezlstent policy 
There can be no obligation on the 
part of an insurance company to re¬ 
pay a premium to an assignee of a 
policy which was never issued.— 
First Trust & Deposit Co. v. Mid¬ 
dlesex Mut. Fire Ins. Co., 18 N.Y.S. 
2d 936, 259 App.Div. SO, appeal de¬ 
nied 20 N.Y.S.2d 493. 259 App.Div. 
971, affirmed 31 N.E.2d 510, 284 N.Y. 
747. 

When risk divisible 

(1) The risk covered by a marine 
policy is considered divisible where 
the policy covers distinct voyages. 
—Waters v. Allen. 5 Hill. N.Y.. 421 
—38 C.J. p 1048 note 64. 

(2) However, a policy “at and 
from’* a port is not divisible so as 
to apportion the premium between 
the parts of the risk “at” and “from” 
the port.—Hendricks v. Commercial 
Ins. Co., 8 Johns., N.Y., 1. 

38 C.J, p 1048 note 67. 

27. Ind.—^American Ins. Co. v. Wool- 
folk. 169 N.E. 342. 96 Ind.App. 445. 

Pa.—^Edward G. Budd Building ■ & 
Loan Ass’n v. Kinsella, 156 A. 677, 
102 Pa.Super. 248. 

38 C.J. p 1047 note 30. 

However, it has been held that, 
where a policy provides that it shall 
terminate on the commencement of 
mortgage foreclosure proceedings, 
and such proceedings are commenc¬ 
ed, Insured may apply for cancella¬ 
tion of the policy and the return of 
a ratable proportion of the premi¬ 
um.—Hayes v. U. S. Fire Ins. Co.. 
44 S.E. 404, 132 N.C. 702. 

Deviation 

Where a marine policy is avoided 
on the ground of a deviation, no part 
o*f the premium need be returned, 
unless the risk is divisible, as the 
policy must first attach before it 
can be avoided for a deviation.— 
Heame v. New England Mut Mar. 
Ins. Co.. Mass., 20 Wall., U.S., 488, 22 
L.Ed. 395—38 C.J. p 1048 note 51. 

28. Colo.—^Western Casualty Co. v. 
Aarons, 277 P. 811, 85 Colo. 591. 

32 C.J. p 1282 note 4—38 C.J. p 1047 
note 49. 


Breach as to sailing or seaworthi- 

ness 

A policy on a vessel “at and from” 
a port attaches while the vessel is in 
port and a subsequent breach of 
warranty as to time or manner of 
sailing or as to its seaworthiness on 
sailing gives no right to require any 
part of the premium to be repaid.— 
Taylor v. Lowell, 3 Mass. 331, 3 
Am.D. 141—38 C.J. p 1047 note 50. 
29. N.C.—^Westbrook v. Home Sec. 

Life Ins. Co., 178 S.E. 81, 207 N.C. 

630. 

32 C.J. p 1232 note 5. 

Provision for forfeiture of premiums 

A provision of the contract that 
payments made thereon should be 
forfeited if the i>olicy should be¬ 
come void by reason of a violation 
of any of Its conditions will apply 
vrhere the policy is voidable at the 
election of the company.—Low v. 
Union Cent. Life Ins. Co.. 8 Ohio 
Dec., Reprint, 247, 6 CInc.L.Bul. 666 
—32 C.J. p 1232 note 6. 

Zrregularlties 

(1) Where the company would 
have been precluded from denying 
liability on the policy, return of pre¬ 
miums cannot be had on the theory 
that the policy was Invalid and 
afforded no protection because of 
irregularities.—^Walters v. Western 
Automobile Ins. Co., 226 P. 746, 116 
Kan. 404. 

(2) Accordingly, Insured, after 
canceling policy, could not recover 
premium paid on the ground of an 
unintentional omission of agents* 
sigrnatures, where the policy was de¬ 
livered and recognized as in force. 
—^Hartford Fire Ins. Co. v. Prather, 
291 S.W. 9, 218 Ky. 169. 

(3) Insured cannot recover premi¬ 
um because property intended to be 
covered did not fall within the de¬ 
scription set forth in the policy, 
where company would have been pre¬ 
cluded from denying liability on the 
policy.—^Forster v. Insurance Co. of 
North America, C.C.A.N.Y.. 139 F. 
2d 876, affirming, D.C., 61 F.Supp. 
807. 

^8^ —Swartz V, John Hancock 

Mut Life Ins. Co.. 170 A. 366. 356. 
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been held that to constitute a consideration for the 
pa 3 rment of premiums, so as to bar their recovery 
back, it is essential that the company incur a liabil¬ 
ity which is not affected by any infirmity it may 
elect to interpose as a defense to an action on the 
policy. 

Cancellation or forfeiture by company. If the 
risk has once attached there is no right to a re¬ 
turn of the premium on cancellation, forfeiture, or 
avoidance of a policy for proper cause, such as 
breach of a promissory warranty or condition sub- 
sequent.32 This is especially true where the policy 
expressly provides that breach of condition by in¬ 
sured works a forfeiture of premiums already 
paid.33 Termination of the contract by the compa¬ 
ny by its refusal to accept a renewal premium will 
not permit insured to recover all premiums paid by 
him, where the refusal is not a breach of the con¬ 
tract but rather the exercise by the company of its 
option under the terms of the policy to terminate it 
in that fashion.34 Where a policy has already laps¬ 
ed, as for nonpayment of premiums, premiums paid 
thereafter are recoverable.25 

Special agreements. Where the policy so pro¬ 
vides, insured may have the right to cancel the pol¬ 
icy and to secure the return of unearned premi- 
ums.3® By special contract insured may be enti¬ 


tled to the return of his premiums after the insur¬ 
ance has continued in force for a stated period.37 
Breach of a special agreement by the company may 
entitle insured to recover the premiums paid, if 
the contract of insurance and the agreement are en¬ 
tire and inseverable.38 However, if insured him¬ 
self has been guilty of a breach of the special agree¬ 
ment, he cannot recover back his premiums, not¬ 
withstanding the company’s breach.39 If the con¬ 
tract of insurance is induced by an agreement of 
the company to make a loan to insured, a breach of 
the agreement entitles insured to recover back the 
premiums paid,40 provided of course the agent mak¬ 
ing the agreement had authority to do so.^^ How¬ 
ever, a stipulation in the policy entitling insured to 
borrow money from the company is only an inci¬ 
dental and collateral term of the contract of insur¬ 
ance, and a refusal of the company to make a loan 
is not a breach of the contract entitling insured to 
recover back the premiums paid.42 

Reorganization; transfer of business. A mem¬ 
ber of a mutual company is not entitled to recover 
back a premium because the company reorganiz¬ 
es under legislative authority without his consent, 
where the identity of the company and its rights 
and liabilities are not affected by the reorganiza- 
tion.43 If, however, the company transfers its busi- 


11 Fa. Super. 584, quoting Cozpns 
Juris. 

Tex.—^American Nat, Ins. Co. v. 
Smith, Civ.App., 13 S.W.2d 720, 
728, error refused, quoting Corpus 
Juris. 

32 C.J. p 1235 note 48. 

81. Ohio.—Metropolitan Life Ins. 
Co. V. Felix, 75 N.E. 941, 78 Ohio 
St. 46. 

82. U.S.—Jones v. St, Paul Fire & 
Marine Ins. Co., C.C.A.Tex., 118 F. 
2d 237. 

Mass.—^Adler v. Burnes, 192 N.E. 922, 
288 Mass. 409. 

26 C.J. p 129 note 55—32 C.J. p 1283 
note 27. 

Return of unearned premium on can¬ 
cellation by: 

Company see infra § 451. 

Insured see infra § 460. 

Measure of damages in action for 
wrongful cancellation or repudia¬ 
tion see infra § 465. 

Refusal to accept overdue premiums 
Where the company rightfully re¬ 
fuses to accept overdue premiums 
tendered to it, insured cannot recov¬ 
er premiums previously paid on the 
policy on the theory of wrongful re¬ 
pudiation of the policy by the com¬ 
pany.—^North Carolina Mut. Life Ins. 
Co. V. Hadley, 17 S.E.2d 245, 66 Ga. 
App. 140—Davenport v. Metropoli¬ 
tan Life Ins. Co., 190 S.E. 872, 55 
Ga.App. 553. 


Znoonsistent position hy insured 
An insured claiming that the pol¬ 
icy was valid and its cancellation by 
the company a nullity cannot at the 
same time recover a portion of the 
premiums paid, on the theory that 
the cancellation was valid.—^New 
Amsterdam Casualty Co. v. Beren, 
253 N.Y.S. 515, 142 Misc. 297. 

88. Ill.—^Dickerson v, Northwestern 
Mut Life Ins. Co., 65 N.E. 694, 
200 Ill. 270, affirming 102 Ill.App. 
280. 

82 C.J. p 1233 note 28. 

84. Ga.—^Massachusetts Bonding & 
Ins. Co. V. McConnel, 176 S.E. 911, 
50 Ga.App. 87—Washlngrton Nat. 
Ins. Co. V. Fhlnizy, 175 S.E. 887, 49 
Ga.App. 304—^Hall v. Provident 
Life & Accident Ins. Co., 172 S.E. 
721, 48 Ga.App. 359—National Life 
& Accident Ins. Co. v. Chastain, 
169 S.E. 380, 46 Ga.App. 842. 

85. Ala.—^Union Mut. Ins. Co. v. 
Peavy, 133 So. 300, 24 Ala.App. 
116, certiorari denied 133 So. 302, 
222 Ala. 537. 

86. Authority to oauoel 

Under fire policy giving unincor¬ 
porated association the right to can¬ 
cel policy and secure the return of 
unearned. premiums. Insurer could 
not assert, as a defense to action 
brought for the association to re¬ 
cover such premiums, that member 
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thereof did not have authority to 
cancel policy, since association by 
bringing suit ratified canoellatlon, 
or that cancellation was at instiga¬ 
tion of another person who wanted 
policy carried in another company. 
—^EEasinger v. New York Central 
Mut Fire Ina Co., 178 A. 153, 117 
Pa. Super. 475, followed in Hasinger 
V. Home Mut. Fire Ins. Co., 178 A- 
155, 117 Pa.Super. 480. 

87. N.C.—Stroud v. Virginia Life 
Ins. Co., 61 S.E. 626, 148 N.C. 
54. 

38. ,Mo.—Robertson v. Covenant 
Mut Life Ins. Co., 100 S.W. 686, 
123 Mo.App. 238. 

32 C.J. p 1233 note 12. 

89. Colo.—Central Life Assur. Soc. 
V. Mulford, 100 P. 423, 45 Colo. 
240. 

32 C.J. p 1233 note 14. 

40. Tex.—^Trammell v. San Antonio 
L. Ins. Co., Civ.App., 209 S.W. 786. 

32 C.J. p 1233 note 15. 

41. Pa.—^Mechling v. Philadelphia ^ 
Life Ins. Co., 63 Pa.Super. 526. 

42. U.S.—^Lewls v. New York Life 
Ins. Co., Pa., 181 F. 433, 104 aC. 
A. 181, 30 L.R.A..N.S.. 1202, af¬ 
firming, C.C., 173 F. 1009. 

43. Ind.—^Muller v. State Life Ins. 
Co., 60 N.E. 958, 27 Ind.App. 46. 



§ 406 


INSUBAXCE 


44 C.J.S. 


ness and insured elects to rescind the contract of in¬ 
surance, he is entitled to recover the amount of 
premiums paid, less the value of the insurance while 
it has been in force, ^ 4 although as to this there is 
authority to the contrary.^® 

b. Excessive or Unauthorized Frenunins or As¬ 
sessments 

Excessive or unauthorized premiums paid by mistake 
or obtained by fraud on the part of the company's agents 
may ordinarily be recovered back, but premiums paid 
voluntarily with knowledge of the facts cannot be. 

Excessive or unauthorized premiums or assess¬ 
ments cannot be recovered back by insured where 
he pays them voluntarily with full knowledge of 
the surrounding facts,or under a mistake of 
lawj-^"^ but they are recoverable if obtained through 
the agent’s fraud,or if made under mistake of 
fact,^^ unless insured contributed to the mistake 
by his own negligence.^® Money paid in addition to 
premiums may be recovered where paid by mistake 


for a privilege for which the company has no right 
under the contract to make an extra charge but 
increased premiums paid by insured under threat 
of cancellation of the policy' by the company can¬ 
not be refrovered by insured on the theory of duress 
where, by the terms of the policy, the company had 
the right to cancel.52 

Where the amount of in.surance provided under 
the policy is reduced from its face amount because 
of other insurance carried by insured, the company 
must return the premiums unearned by reason of 
the pro rata reduction of the coverage of the pol- 
icy.53 However, this rule does not apply if the 
risks covered by the two policies vary, since in such 
event there is no double insurance.®^ 

Premiums paid during disability. Where an in¬ 
surance policy provides for a waiver of payment 
of premiums in the event of the physical disability 
of insured, recovery is ordinarily permitted of pre¬ 
miums improperly paid while insured is disabled.®^ 


44. U.S.—Lovell v. St. Louis Mut. 
Life Ins. Co., Tenn., 4 S.Ct. 390, 
111 U.S. 264, 2S L.Ed. 423. 

45. Tex.—Provident Sav. Life As- 
sur. Soc. V. Ellinger, Civ.App., 164 
S.W. 1024. 

46. Mass.—Richards v. Security 
Mut. Life Ins. Co., 119 N.B. 744, 
230 Mass. 320—Rosenfeld v. Bos¬ 
ton Mut. Life Ins. Co., 110 N.E. 
304, 222 Mass. 2S4. 

Miss.—.-Etna Life Ins. Co, v. Thom¬ 
as, 144 So. 50. 52, 166 Miss. 53, 
suggestion of error overruled 146 
So. 134, 166 Miss. 53, citing Corpus 
juris. 

32 C.J. p 1234 note 35—26 C.J. p 124 
note 44. 

RaliTTg or vslnatiLon 

(1) ViTiere a policy has been is¬ 
sued for a specified premium, and 
has been accepted and retained by 
insured, he cannot, after the expira¬ 
tion of the period covered by • the 
policy, recover a portion of the pre¬ 
miums paid on the ground of alleg¬ 
ed mistake in rating or valuing the 
property. 

Ala.—^Mobile County v. London & 
Lancashire Ins. Co.. 173 So. 99, 
27 AIa.App. 3S4. 

Ga.—Orient Ins. Co. v. Dunlap, 17 
S.B.2d 70S, 193 Ga. 241, 138 A,L.R. 
916. 

(2) This is particularly true where 
application for reclassification was 
not made within the time required. 
—Kaplan v. Travelers' Ins. Co., 274 
N.Y.S. 318, 152 Misc. 825. 

<3) To recover for error in rating 
and valuing it must appear that In¬ 
surer cannot in good faith retain the 
sum paid.—Orient Ins. Co. v. Dun¬ 
lap, supra. 


47. Ark.—Maryland Casualty Co. v. 
Little Rock R. & Electric Co., 122 
S.W. 994. 92 Ark. 306. 

48. Md.—^Kew England Mut. Life 
Ins. Co. V. Swain, 60 A. 469, 100 
Md. 658. 

49. U.S.—Xew York Life Ins. Co. v. 
Talley, C.C.A.Iowa. 72 F.2d 715. 

32 CJ. p 1284 note 37. 

After insured’s death 

(1) Premiums paid on a life pol¬ 
icy after insured's death and in igno¬ 
rance thereof are recoverable. 

Miss.—^Equitable Life Assur. Soc. v. 

Brame. 73 So. 812, 112 Miss. 859. 
Mo.—McAdoo V. Metropolitan Life 
Ins. Co., 110 S.W.2d 845, 233 Mo. 
App. 900—^Williams v. National 
Life & Accident Ins. Co., 1 S.'W.2d 
1034, 222 Mo.App. 853. 

Tenn.—Dushan v. Metropolitan Life 
Ins, Co., 14 Tenn.App. 422. 

(2) Premiums paid after the pre¬ 
sumed death of insured based on 
the requisite period of absence are 
recoverable. 

Mo.—McAdoo V. Metropolitan Life 
Ins. Co., supra. 

Tenn.—Supreme Liberty Life Ins. Co. 
V. Pemelton, 148 S.W.2d 1, 24 Tenn. 
App. 576. 

After maturity of policy 
Premiums paid on an endowment 
policy after its maturity in the mis¬ 
taken belief that they were neces¬ 
sary to keep the policy alive while 
funds for payment of the endowment 
are being raised can be recovered.— 
Hopkins v. Northwestern Nat. Life 
Ins. Co., 83 P. 1019, 41 Wash. 592. 
50 l Mass.—^Rosenfeld v. Boston 

Mut. Life Ins. Co., 110 N.E. 804, 
222 Mass. 284. 

51. Mass.—^Forbes v. American Mut. 
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Life Ins. Co., 15 Gray 249, 77 Am. 
D. 360. 

58. Ill.—Brown v. Federal Life Ins. 
Co.. 187 N.E. 484, 353 Ill. 541. 

Yaoaacy of building 
Insured is not entitled to recover 
an additional sum paid to the com¬ 
pany to continue coverage of a build¬ 
ing while it remains vacant, where 
the policy provides that it shall 
be void if the premises become va¬ 
cant and remain so for a specified 
time without insurer's consent.— 
Williams v. Boston Ins. Co., 160 N. 
W. 664, 185 Minn. 483. 

53. La.—^W^oods v. National Life & 
Accident Ins. Co., App., 166 So. 
501. 

Proportionate repayment hy under- 
writers 

In cases of double insurance the 
underwriters repay a part of the pre¬ 
mium in proportion to their respec¬ 
tive subscriptions.—Columbian Ins. 
Co, V. Lynch. 11 Johns., N.Y., 233— 
38 C.J. p 1049 note 75. 

64. Me.—^Insurance Co. of North 
America v. Rogers, 3 A. 283, 78 
Me. 191. 

38 C.J. p 1049 note 76. 

55. U.S.—^Lydon v. New York Life 
Ins. Co.. C.C.A.MO.. 89 P.2d 78, 
certiorari denied New York Life 
Ina Co. V. Lj'don, 58 S.Ct 23, 302 
U.S. 703. 82 LuEd. 543—New York 
Life Ins. Co. v. Talley, C.C.A.Iowa, 
72 F.2d 716. 

Gku—^Etna Life Ins. Co. v. Evans, 
192 S.E. 483, 66 Ga.App. 836. 

Ind.—^New England Mut. Life Ins. 
Co. of Boston, Masa. v. Durre, 19 9» 
N.E. 868, 101 Ind.App. 467. 
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Premiums voluntarily paid during disability, howev¬ 
er, cannot be recovered,®® at least if paid with full 
knowledge of the facts to justify a recovery 
there must be present factors such as duress, fraud, 
or mistake.®® The involuntary character of the pay¬ 
ments, and the intent to claim the money back, are 
indicated by the fact that the payments were made 
under protest,®® although the mere fact that the 
payment is made under protest does not of itself 
establish its involuntary character so as to permit 
recovery.®® It is generally considered that payment 
of premiums is not voluntary, so as to preclude re¬ 
covery, where they were made to prevent possible 


lapse or forfeiture of the policy ;®i but there is 
authority holding that the fact that insured has paid 
the premiums because he did not wish to risk the 
forfeiture of his policy in case he should fail to 
prove the disability which he claimed makes the 
payments no less voluntary within the meaning of 
the law, so as to permit recovery thereof.®® Where 
the waiver of premiums is conditioned not only on 
disability of insured but also on notice and proof 
of such disability, no recovery can be had of pre¬ 
miums paid before the furnishing of proof of dis¬ 
ability, whether or not the disability existed at the 
time of the payment.®® 


La.—Clesi v. National Life & Acci¬ 
dent Ins. Co., App., 193 So. 897, af¬ 
firmed 197 So. 413, 195 La. 786. 

Mo.—Brown v. Mutual Life Ins. Co. 
of New Tork, App.. 140 S.W.2d 91 
—Hablutzel v. Home Life Ins. Co. 
of New Tork, App., 62 S.W.2d 480. 
affirmed 59 S.W.2d 639. 332 Mo. 
920. 

Tenn.—Cox v. Hquitable Life Assur. 
Soc. of U. S., 122 S.W.2d 823, 22 
Tenn.App. 811. 

Tex.—National Life & Accident Ins. 
Co. V. Harris, Civ.App., 149 S.W.2d 
286, error dismissed. Judgment cor¬ 
rect. 

AotOAl, not presumptive, disability 
Under a policy giving the company 
the right to demand, from time to 
time, proof of disability, recovery of 
premiums cannot be predicated on a 
mere presumption of continuance of 
disability; the actual physical ex¬ 
istence and continuing disability of 
Insured must be shown.—Opten v. 
Prudential Ins. Co. of America, 261' 
N.W. 197, 194 Minn. 580. 

Estoppel against recovery 
Where insured, suffering from dis¬ 
ease. informed Insurer that he was 
back at his desk for short periods 
each day and that insurer need not 
send checks for disability benefits 
and return of premiums, but insured 
did not know that under the law he 
was totally and permanently disa¬ 
bled. there was no estoppel against 
his recovery of premiums paid.— 
Equitable Life Assur. Soc. of U. S. 
V. Mercantile Commerce Bank & 
Trust Co., C.C.A.MO., 143 F.2d 397. 
reversing. D.C.Mo., Mercantile-Com¬ 
merce Bank & Trust Co. v. Equita¬ 
ble Life Assur. Soc. of U. S., 48 F. 
Supp. 561. 

Sonroa of pramlnm fluids 

(1) The fact that the premium 
was borrowed from insurer on the 
policy does not preclude recovery by 
Insured.—DeVore v. Mutual Life Ins. 
Co. of New Tork, 64 P.2d 1071, 103 
Mont. 599. 

(2) The fact that the premiums 
were paid by insured's wife out of 
money belonging to her does not pre- 

44 C. J.S.-88 


vent a recovery by insured, where 
the premiums were credited to in¬ 
sured, and the wife was not a party 
to the action, or the policy, except 
as beneficiary, and made no claim 
for the premiums.—^Reln v. Travelers 
Ins. Co.. 12 A.2d 864. 124 N.J.Law 
554. 

56. Ala.—^New York Life Ins. Co. v. 

Mason. 180 So. 775, 236 Ala. 44. 
Fla.—^New York Life Ins. Co. v. 

Leeks, 165 So. 50. 122 Fla. 127. 
Ga.—New York Life Ins. Co. v. Wil¬ 
liamson, 184 S.E. 755, 53 Ga.App. 
28. 

Miss.—Columbian Mut Life Ins. Co. 
V. Gunn, 163 So. 464. 178 Miss. 
897—Featherstone v.- Stonewall 
Life Ina Co.. 147 So. 805. 165 Miss. 
164. 

Pa.—^Astrin v. Metropolitan Life Ins. 
Co., 17 A.2d 887, 341 Pa. 120—Se- 
bastianelli v. Prudential Ins. Co. 
of America, 12 A.2d 113, 337 Pa. 
466—Felgenbaum v. Prudential 
Ins. Co. of America, 19 A.2d 542, 
144 Pa. Super. 412—^Flasterstein v. 
Prudential Ins. Co. of America, 89 
Pittsb.Leg.J. 560. 

67. U.S.—Ignatovlg v. Prudential 
Ins. Co. of America. D.CPa., 16 F. 
Supp. 764. 

Fla,—Stonebraker v. Reliance Life 
Ina. Co, of Pittsburgh, 166 So. 683, 
123 Fla. 244. 

Miss.—^^tna Life Ins. Co. v. Thom¬ 
as, 144 So. 50. 166 Miss. 63, sug¬ 
gestion of error overruled 146 So. 
134, 166 Miss. 53. 

58. U.S.—Ignatovlg v. Prudential 
Ins. Co. of America, D.C.Pa,, 16 F. 
Supp. 764, 

Ga.—New Tork Life Ins. Co. v. Wil¬ 
liamson, 184 S.E. 765, 63 Ga,App. 
28. 

59. U.S.—Ignatovlg v. Prudential 
Ins. Co. of America, D.C.Pa., 16 F. 
Supp. 764. 

pia.—Pacific Mut Life Ins. Co. of 
California v. McCasklll, 170 So. 
679, 126 Fla, 82, followed in 170 
So. 586, 126 Fla. 101, and Reliance 
Life Ins. Co. v. McCaskill. 171 So. 
927. 126 Fla, 636. 

Ga.—^Metropolitan Life Ins. Co. v. 
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Johnson. 5 B.E.2d 920, 61 Ga,App. 
282, transferred, see 3 S.E.2d 598. 
188 Ga, 254. 

Ill.—Ginsburg v. Prudential Ins. Co. 
of America. IS N.E.2d 792, 294 III. 
App. 324. 

La.—Clesi v. National Life & Acci¬ 
dent Ins. Co., App., 193 So. 897, af¬ 
firmed 197 So. 413, 1.06 La. 736. 
Miss.—Columbian Mut Life Ins. Co. 

V. Gunn, 163 So. 454, 173 Miss. 897. 
eo. U.S.—Ignatovlg v. Prudential 
Ins. Co. of America, D.C.Pa,, 16 F- 
Supp. 764. 

Ala.—^New York Life Ins. Co. v. Ma¬ 
son. 180 So. 776, 236 Ala. 44. 

Miss.—Featherstone v. Stonewall 
Life Ins. Co.. 147 So. 805, 166 Miss. 
164. 

81- U.S.—New York Life Ins. Co. v. 
Talley, C.C.A.Iowa, 72 P.2d 715— 
Mercantile-Commerce Bank & 
Trust Co. V. Equitable Life. Assur. 
Soc. of U. S.. D.C.Mo., 48 F.Supp. 
661, reversed on other grounds, C. 
C.A., Equitable Life Assur. Soc. of 
U. S. V. Mercantile Commerce Bank 
& Trust Co., 143 P.2d 897. 

Fla,—^Mutual Life Ins. Co. of New 
York V. Ewing, 10 So.2d 316, 161 
Fla. 661—^Pacific Mut Life Ins. Co. 
of California v. * McCaskill, 170 So. 
679, 126 Fla. 82, followed in 170 So. 
586, 126 Fla, 101, and Reliance Life 
Ins. Co. V. McCasklll. 171 So. 927, 
126 Fla, 636. 

Ga,—Metropolitan Life Ins. Co. v. 
Johnson. 6 S.E.2d 920, 61 Ga,App. 
282, transferred, see 3 S.E.2d 693,. 
188 Ga, 254. 

Ill.—Ginsburg v. Prudential Ina Co, 
of America, IS N.B.2d 792, 294 Ill. 
App. 324. 

N.D.—^Wenstrom v. ^tna Life Ins. 
Co., 216 N.W. 93, 66 N.D. 647, 64 
A.L.R. 289. 

Tenn.—Still v. Equitable Life As¬ 
sur. Soc. of U. S.. 64 S.W.2d 947, 
166 Tenn. 224, 86 A.L.R. 882. 

62. Pa,—SebastianelU v. Prudential 
Ins. Co. of America, 12 A.2d 113, 
887 Pa. 466. 

63. Colo.—Clarke v. Equitable Life 
Assur. Soc. of U. S.. 68 P.2d 641,. 
100 Colo. 490. 
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The amount of recovery of premiums paid dur¬ 
ing the period of insured’s disability should be re¬ 
duced to the extent that dividends received by him 
during such period exceeded the amoimt he would 
have been entitled to if the company had waived 
premiums in accordance with the provisions of the 
policy.®^ . 

Wrongful inclusion of employees in liability pol¬ 
icy. The holder of an employer’s liability policy 
who, through a mistake of law, pays an additional 
premium on account of a report of the wages of a 
class of employees not covered by the terms of the 
policy cannot recover it back;®5 nor can he re¬ 
cover a portion of the premiums paid, on the ground 
that certain employees were included in the policy 
by mistake or fraud, where it does not appear that 
the mistake was mutual or that he was in any way 
misled as to the contents of the policy.®® 

Short interest. If, in marine insurance, the prop¬ 
erty is insured to a larger amount than its real 
value, or only a part of the property specified in 
the policy is put on board, a proportionate part of 
the premium is recoverable for the short interest,®7 


unless such interest, to the extent insured, was 
covered at any time during the voyage.®® 

§ 407. Where Risk Has Not Attached 

a. In general 

b. Failure to issue, deliver, or accept 

policy 

c. Nonconformity of policy with appli¬ 

cation or agreement ^ 

d. Illegal or ultra vires agreements; 

want of insurable interest 

e. Fraud, misrepresentations,» or breach 
* of warranty by insured 

f. Fraud or misrepresentations of com¬ 

pany or agent 

a. In Oeneral 

The general rule Is that insured can recover premi¬ 
ums paid by him If, without fault on his part, the risk 
has never attached, since in such case the company has 
furnished no consideration for the premium. 

Insured is entitled to a return of the premium 
paid where, without fault or fraud on his part, no 
risk has attached and the company has been sub¬ 
jected to no liability,®® as where no binding contract 


D.C.—^National Life Ins. Co. v. 

White, Mun. App., 38 A.2d 663. 
Idaho.—Bennett v. New York Life 
Ins. Co.. 121 P.2d 551, 142 A.L.B. 
841. 

Ky.—Mutual Life Ins. Co. of New 
York V. Smith, 79 S.W.2d 28, 257 
Ky. 709—Pacific Mut. Life Ins. Co. 
of California v. Paynter, 75 S.W'.2d 
335, 265 Ky. 669. 

Miss.—Mutual Life Ins. Co. of New 
York V. Hebron, 146 So. 445, 166 
Miss. 145. 

Neb.—Schollman v. Prudential Ins. 
Co. of America, 266 N.W. 75, 130 
Neb. 662. 

N.J.—Goldman v. New York Life 
Ins. Co., 171 A. 541, 116 N.J.Ba. 
535. 

N.Y.—^Krausz v. Travelers Ins. Co. 
of Hartford, Conn., 3 N.Y.S.2d 913, 
254 App.Div. 100, 737—^Morrison v. 
New York Life Ins. Co., 286 N.Y. 
S. 644, 247 App.Div. 715, affirming 
278 N.Y.S. 55, 164 Misc. 639—Yo- 
halem v. Columbian Nat. Life Ins. 
Co., 240 N.Y.S. 666, 136 Misc. 748. 
Okl.—Franklin Life Ins. Co. v. Fish¬ 
er, 23 P.2d 151, 164 Okl. 193. 

Pa.—Courson v. New York Life Ins. 
Go., 145 A. 530, 295 Pa. 518. 

Statute not to affeot rule 
The text rule is not affected by a 
statute prohibiting contractual 
changes in statutory periods of lim¬ 
itation.—Mutual Life Ins. Co. of 
New York v. Hebron, 146 So. 445, 
166 Miss. 145. 


Waiver of notioe of disability 

Where Insured has furnished proof 
of disability, after which the compa¬ 
ny refuses payment because the 
proof was not satisfactory, such 
denial of liability does not waive 
the required notice of disability so 
as to give Insured the right to recov¬ 
er premiums paid after incurring the 
disability but before furnishing 
proof of disability.—Schollman v. 
Prudential Ins. Co. of America, 266 
N.W. 75, ISO Neb. 662. 

64. U.S.—^Equitable Life Assur. Soc. 
of U. S. V. Mercantile Commerce 
Bank & Trust Co.. C.C.A.M 0 ., 143 
P.2d 397, reversing, D.C.M 0 ., Mer¬ 
cantile-Commerce Bank & Trust 
Co. v. Equitable Life Assur. Soc, of 
U. S.. 48 P.Supp. 661. 

66. Ark.—^Maryland Casualty Co. v. 
Little Hock B. & Electric Co., 122 
S.W. 994, 92 Ark. 306. 

66. Mo.—^Fidelity & Casualty Co. of 
New York v, Dierks Lumber & 
Coal Co., 114 S.W. 55, 183 Mo.App. 
637. 

67. Mass.—^Finney v. Warren Ins. 
Co., 1 Mete. 16, 35 Am.D. 343. 

38 C.jr. p 1049 note 72. 

68. N.Y.--Howland v. Commercial 
Ina Co.; Anth.N.P. 42. 

69. Cal.—^Equitable Life Assur. Soc. 
of U. S. V. Johnson, 127 P.2d 95. 
53 Cal.App.2d 49. 

Tex.—^National' Life & Accident Ins. 
Co. V. Smith, Civ.App., 20 S.W.2d 
142, error refused—American Nat. 
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Ins. Co. V. Smith, Civ.App., 13 S. 

W.2d 720, error refused. 

26 C.J. p 128 note 43. 

Abandozuneiit by mntuAl agreement 

Where the contract is abandoned 
and rescinded by mutual agreement, 
insured may be entitled to recover 
premiums paid.—Pulton v. Metropol¬ 
itan Life Ins. Co., 23 N.Y.S. 698. 4 
Misc. 76, affirming 21 N.Y.S. 470, 1 
Misa 478. 

Affirmative aotion 

It is not necessary for insurer to 
take affirmative action to find In¬ 
sured and tender back the premiums 
which were paid voluntarily before 
insurer had knowledge of the 
grounds for avoiding the policy.— 
Parsons v. Lane, 106 N.W. 486, 97 
Minn. 98, 4 L.R.A.,N.S.. 231, 7 Ann. 
Cas. 1144. 

Payments after maxiirmni liability 
on fidelity bond 

Recovery of renewal premiums on 
an employee’s fidelity bond has been 
allowed where, because of ignorance 
of the facts, they were paid after 
maximum liability on the bond had 
been reached and the company had 
therefore assumed no liability in 
consideration of such premiums.— 
Hack V. American Surety Co. of New 
York, C.C.A.Ind., 96 F.2d 939, certio¬ 
rari denied 69 S.Ct. 95. 306 U.S. 681, 
83 L.Ed. 405, rehearing denied 59 
S.Ct. 145, 805 U. S. 671. 83 L.Ed. 
435, certiorari denied American Sure¬ 
ty Co. of New York v. Hack. 69 S.Ct. 
95, 305 U.S. 631, 83 L.Ed. 405, re¬ 
hearing denied 59 S.Ct 144, 305.U.S. 
671, 88 L.Ed. 435. 
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of insurance was effected or the policy was void 
ab initio, since in such cases there has been no 
consideration for the payment of the premiums.^® 
The fact that the company has paid claims on sim¬ 
ilar policies does not prevent policyholders from re¬ 
covering premiums paid on a void policy.^i 

Overage of insured. Assessments paid on a pol¬ 
icy which, because of overage of insured, is void 
ab initio, ordinarily can be recovered in the absence 
of fraud in the procurement of the policy.72 How¬ 
ever, notwithstanding a policy provides that it shall 
not cover persons over a certain age, nevertheless 
if by reason of waiver or estoppel the age limit pro¬ 
vision is rendered inapplicable, so that insurer has 
at all times been liable on the policy, premiums paid 
while insured was over the designated age cannot 

be recovered. 

b. Failure to Issue, Deliver, or Accept Policy 

Premiums paid on a policy which has never taken ef¬ 
fect because it was never issued, delivered, or accepted 
are usually recoverable. 

Premiums are usually recoverable where the pol¬ 


icy on which they have been paid has never taken 
effect because it was not issued^^ or delivered, 
as where the application for insurance has been 
rejected and applicant is entitled to recover back 
the advance premium where the company failed to 
issue or to deliver a policy in accordance with the 
application within a reasonable time or within the 
time called for by the application or premium re- 
ceipt.77 Recovery of premiums has been denied, 
however, where, although the policy was not deliv¬ 
ered, it was nevertheless put into effect."^ Where 
applicant refuses to submit to a medical examina¬ 
tion, as required by the application, he cannot re¬ 
cover the advance premium because the company 
failed to issue a policy,79 although his mere failure 
to submit to an examination does not bar a recov¬ 
ery of the premium, where the company did not 
refuse to issue a policy on that ground but failed 
to notify applicant of that fact within the time pre¬ 
scribed in the premium receipt.®® 

Recovery of premiums can be had where the 
policy has never come into effect because accept- 


70. U.S.—Forster v. Insurance Co. 
of North. America, C.C.A.N.Y., 139 
F.2d 875, affirming, D.C., 51 F. 
Supp. 807. 

Ala.—^American Life Ins. Co. of Ala¬ 
bama V. Aladdin Temple Ben. 
Ass’n, D.O.K.K.. 191 So. 903, 238 
Ala. 512. 

Ga«—Curry v. Washington Nat. Ins. 
Co., 194 S.E. 825, 56 Ga.App. 809 
—^Farrow v. State Mut. Life Ins. 
Co., 96 S.E. 446, 22 Ga.App. 640. 
Ill.—Brown v. Federal Life Ins. Co., 
187 N.B. 484, 363 Ill. 641. 

Ind.—^American Ins. Co. v. Woolfolk, 
169 N.E. 342, 96 Ind.App. 446. 

Ky.—^Bituminous Casualty Exchange 
V. Ford Blkhorn Coal Co., 48 S.W. 
2d 1057, 243 Ky. 456. 

La.—Glassell v. New York Life Ins. 
Co., App., 180 So. 164—^Brough v. 
Presidential Fire & Marine Ins. 
Co., App., 176 So. 895, annulled on 
other grounds 181 So. 432, 189 La. 
880. ' 

Md.—-Continental Ins. Co. v. Bums, 
126 A. 232, 144 Md. 429. 

Miss.—^Home Ins. Co. v. Cavln, 149 
So. 800, 167 Miss. 202. 

Pa.—Swartz v. John Hancock Mut 
Life Ins. Co., 170 A. 355, 356, 11 
Pa.Super. 684, quoting Goxpns 
tIb. 

Tex.—^American Nat. Ins. Co. v. 
Smith. Clv.App.. 13 S.W.2d 720, 723, 
error refused, citing Corpus Juris. 
26 C.J. p 128 note 44—32 C.J. p 1234 
note 44—38 C.J. p 1046 note 28, 
p 1047 note 38. 

SUsdesczlptioiL of subject which 
prevents the policy attaching gives 
a right to a return of the premium. 


—Mellen v. National Ins. Co., 1 N.Y. 
Super. 600—38 C.J. p 1047 note 39. 
Failure to cover insured’s interest 
Where a fire policy issued to a 
lessee describes insured as owner, 
and provides that the policy should 
be void if insured is not the sole 
owner, the policy does not protect 
the Interest of insured and he is en¬ 
titled to the return of premiums 
paid, notwithstanding he is insured 
“as interest may appear."—Ratner's 
Dairy Restaurant v. Milwaukee Me¬ 
chanics’ Ins. Co., 208 N.Y.S. 47, 124 
Misc. 331. 

71. Tex.—^Americaji Nat. Ins. Co. v. 
Smith, Civ.App., 18 S.W.2d 720, 
error refused. 

72. Mo.—^Parish v. Missouri Mut. 
Ass’n, App., 8 S.W.2d 1018. 

73. Ala.—^Washington Nat. Ins. Co. 
V. Scott, 164 So. 303, 231 Ala. 131, 
reversing 164 So. 301, 26 Ala.App. 
598. 

Ky.—^National Life & Accident Ins. 
Co. V. Ransdell, 82 S.W.2d 820, 259 
Ky. 659. 

Neb.—Lipe v. World Ins. Co., 5 N.W. 
2d 95, 142 Neb. 22. 

74. La.—Wuertz v. Life & Casualty 
Ins. Co. of Tennessee, 120 So. 72, 
10 La App. 70. 

76. Ga—^Reserve Loan Life Ins. Co. 
V. Davis, 99 S.E. 42, 23 GaApp. 
671. 

N.Y.—Collier v. Bedell, 39 Hun 238. 

76. Neb.—Strand v. Bankers’ Life 
Ins. Co. of Lincoln, 218 N.W. 349, 
116 Neb. 867. 

N.M.—Douglass v. Mutual Ben. 
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Health & Accident Ass’n, 76 P.2d 
453, 42 N.M. 190. 

S.C.—Griffith v. Metropolitan Life 
Ins. Co., 200 S.E. 89. 189 S.C. 52. 
Wls.—Wallace v. Metropolitan Life 
Ins. Co., 248 N.W. 435, 212 Wls. 
346. 

82 C.J. p 1236 note 60. 

Agent’s authority to apply to anoth¬ 
er company 

The fact that a rejected applicant 
for insurance who has given the 
agent his notd for the first premium 
allows the agent to apply to another 
company for Insurance does not can¬ 
cel the first company’s debt for the 
money received by its agent.—Re¬ 
serve Loan Life Ins. Co. v. Benson, 
Tex.Civ.App., 167 S.W. 266. 

77. Tex.—^New York Mut. Life Ins. 
Co. V. Elliott, 63 S.W. 1014, 93 Tex. 
144. 

82 C.J. p 1235 note 63. 

78. Becognition as continuing con¬ 
tract 

A third person who has voluntarily 
paid premiums cannot recover them 
back because the policy was not de¬ 
livered in person to insured, where 
the company recognizes the policy 
as a continuing contract.— Hal l v. 
Prudential Ins. Co., 180 N.Y.S. 866, 
72 Misc. 625, affirmed 138 N.Y.S. 
1126, 148 App.Div. 934. 

79. Ill.—Lewis v. Carr, 86 Ill.App. 
412. 

Neb.—Witt V. Old Line Bankers Life 
Ins. Co., 144 N.W. 801, 94 Neb. 748, 
131 N.W. 189, 89 Neb. 163. 

80l Mo.—S tilwell v. Covenant Mut 
Life Ins. Co., 83 Mo.App. 216. 
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ance of the policy by insured, although necessary 
under the circumstances, has not taken place,as 
where insurer has submitted a counteroffer which 
insured has not accepted.®^ In this connection, 
however, if insured has cause for rejecting the 
proffered insurance, he must act promptly in giv¬ 
ing notice that he will not accept it, and in insist¬ 
ing on the return of the premium.S3 Premiums 
which have been paid conditionally, under a binding 
agreement requiring their return on refusal of 
insured to accept a policy, must be returned if the 
policy is not accepted.84 Clearly, premiums can be 
recovered where paid on a policy which has never 
become binding because neither issued, delivered, or 

accepted.*5 

c. Nonconformity of Policy with Application 
or Agreement 

An applicant can generally recover premiums paid on 
a policy which does not conform to the application or 
preliminary agreement, provided he returns the policy 
within a reasonable time. 

If a policy does not conform to the application or 
the preliminary agreement for insurance, and ap¬ 
plicant refuses to accept it or repudiates and offers 
to return it within a reasonable time after its re¬ 
ceipt, he is entitled to recover back any premiums 

81. Or.—Cranston v. California Ins. 

Co., 185 P. 292, 94 Or. 369. 

Necessity of acceptance see supra S 
264. 

88. Or.—Cranston v. California Ins. 

Co., 185 P. 292, 94 Or. 369. 

26 C.J. p 54 note 10. 

83. N.C.—^Arndt v. Jefferson Stand¬ 
ard Life Ins. Co., 97 S.S. 631, 176 
N.C. 652. 

32 C.J. p 1235 note 53. 

84. OkL—Illinois Life Ins. Go. v. 

Sharp, 54 P.2d 1048, 176 Okl. 225. 

Vei^al affreement by agrent 

An agent of the company, whose 
power to make verbal agrreements is 
not restricted by any provision in 
the application or policy, has pow¬ 
er to make a verbal agreement with 
applicant that a premium note sign¬ 
ed by applicant shall be surrendered 
in case applicant declines to accept 
the policy.—Mutual Reserve Life Ins. 

Co. V. Seidel, 113 S.W. 946. 52 Tex. 

Civ.App. 278. 

Failure to adopt nnauthozlzea policy 
Want of authority to effect a 
policy for another, although the lat¬ 
ter by ratification or adoption might 
avail himself of it to recover for 
a loss, has been held to give a right 
to a return of the premium, where 
the policy is not adopted.—^Finney v. 

Warren Ins. Co., 1 Mete., Mass., 16, 

35 Am.D. 343—38 C.J. p 1047 note 31. 

85. Geu—Life & Casualty Ins. Co. 


paid,®® provided the policy applied for would have 
been legal if issued, 87 and insured was not guilty 
of negligence in failing to discover, within a rea¬ 
sonable time after receiving the policy, the variance 
between it and the application or agreement.®® If, 
however, applicant accepts and retains the policy 
with actual or constructive knowledge of the vari¬ 
ance between it and the application or the prelimi¬ 
nary agreement for insurance, the premiums paid 
by him cannot be recovered back.®® The advance 
premium received by the company is recoverable, 
although the agent negotiating the policy was not 
authorized to make the preliminary agreement for 
insurance.®® 

In order to recover, applicant must offer to re¬ 
turn the policy or prove that it is worthless.®^ Re¬ 
covery of a premium on the theory of partial fail¬ 
ure of consideration cannot be had where, although 
the policy delivered does not cover the risk stipu¬ 
lated for in a prior oral contract of insurance, ap¬ 
plicant is entitled to sue on the oral contract or for 
reformation of the policy.®® 

d. lUegal or Ultra Vires Agreements; Want of 
Insurable Interest 

Recovery of premiums paid on a policy which Is Il¬ 
legal, ultra vires, or Invalid for want of Insurable inter- 

that he was satisfied, and then re¬ 
pudiate his action by filing suit after 
months of delay.—^Raker v. Service 
Life Ins. Co., 49 S.W.2d 286, 226 Mo. 
App. 1233. 

90. Wyo.—^Mutual Life Ins. Co. v. 
Summers, 120 P. 186, 19 Wyo. 441. 

91. Me.—^Farrow v. Cochran, 72 Me. 
309. 

952. N.T.—^International Ferry Co. v. 
American Fidelity Co., 101 N.B. 
160, 207 N.T. 360, reversing 129 N. 
T.S. 1129, 146 App.Dlv. 906. 

Oral contract not merged 
"Where there is a binding oral con¬ 
tract by which insurer agrees to 
insure against certain liabilities for 
a specified premium, but a policy 
is delivered which expressly ex¬ 
cludes risks covered by the oral con¬ 
tract, insured is not entitled, on sub¬ 
sequently discovering the fact that 
the policy is not as broad as the 
oral contract, to recover the differ¬ 
ence between the premium paid and 
the customary charge for the risks 
which the policy purported to cover, 
on the ground that it wa.s induced 
by the fraudulent representations of 
insurer to accept the policies and to 
pay the premium for that which it 
did not receive, where the policy was 
received under such circumstances 
as not to merge the prior oral con¬ 
tract.—International Ferry Co. v. 
American Fidelity Co., 101 N.B. 160, 
207 N.T. 350—36 C.J. p 1069 note 24. 


V. Womack, 3 S.B.2d 791,. 60 Qa. 
App. 284, followed in 3 S.B.2d 794, 
60 Ga.App. 287. 

86. Kan.—^Pierce v. Liberty Life 
Ins. Co., 242 P. 133, 134, 120 Kan. 
86, quoting Corpus Juris. 

82 C.J. p 1236 note 68. 

Return of note 

If applicant gives his note for the 
premium in advance and the policy 
does not conform to the preliminary 
agreement, he is entitled to a return 
of the note.—State Mut. Life Ins. Co. 
V. Gorman, 40 S.W. 671, 19 Ky.L. 
295. 

87. Kan.—Pierce v. Liberty Life 
Ins. Co., 242 P. 133, 134, 120 Kan. 
86, quoting Corpus Juris. 

32 C.J. p 1238 note 14. 

88. Kan.—Pierce v. Liberty Life 
Ins. Co., 242 P. 133, 134, 120 Kan. 
86, quoting Corpus Juris. 

Wls.—^Bostwick V. New York Mut. 
Life Ins. Co., 89 N.W. 538, 92 N. 

W. 246. 116 Wls. 392, 67 L.R.A. 
706. 

89. Mo.— Ij£Lms V, Provident Sav. 
Life Assur. Soc., 84 S.W. 51, 186 
Mo. 466—Zallee v. Connecticut 
Mut Life Ins. Co., 12 Mo.App. 111. 

32 C.J. p 1236 note 77. 

RateutioxL of policy after second de¬ 
livery by company 
Insured, after returning the poli¬ 
cy and receiving it a second time, 
could not lead insurer to believe 
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est is usually permitted if insured acted In good faith 
but Is denied if the parties were in pari delicto. 

Where the policy is one that could not be en¬ 
forced against the company because the contract is 
void as being against public policy or otherwise il¬ 
legal, and the parties are in pari delicto, insured 
cannot recover back the premiums paid.® 3 On the 
other hand, where insured was not in pari delicto 
with the company in making an illegal contract of 
insurance,® 4 and acted in good faith and paid the 
premiums under the belief that the contract was 
valid and enforceable,®® he may recover back the 
premiums. 

In accordance with these principles, some author¬ 
ities deny recovery where there w'as no insurable 
interest if the parties were in pari delicto,®® but 
recognize that the payments were without consider¬ 
ation and must therefore be returned if the parties 
were not in pari delicto.®^ Thus, recovery of pre- 
-jniums may be had where, although the party pay¬ 
ing them had no insurable interest, he was not 
.guilty of fraud, but on the contrary was induced 
to t^e out the policy by misrepresentations of the 
•company’s agent as to the enforceability of the 
'policy.®® However, on the theory that the courts 
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will not lend their aid to any party to a contract 
which is illegal or void as against public policy, it 
has been asserted, without reference to the question 
of whether the parties were in pari delicto, that 
if the policy is illegal for want of insurable in¬ 
terest, the premiums paid are not recoverable;®® 
whereas other authorities have held, also without 
reference to the question of pari delicto, that the 
company is liable for the return of premiums where 
there was no insurable interest, on the ground that 
the policy was never of any value and that no con¬ 
sideration was therefore received for the payment 
of the premiums.! Recovery of premiums will not 
be allowed on the ground that the party paying the 
premiums had no insurable interest in the life of 
insured and had been induced to pay out the pre¬ 
miums because of representations on the part of 
the company’s agent that such party would collect 
the face of the policy, where the policy is of a type 
to which lack of insurable interest is not always a 
defense, and the company has not repudiated the 
policy.® 

The illegality of a collateral agreement between 
the parties does not invalidate the policy so as to 
render the premiums paid recoverable.® However, 


-93- Minn.—Parsons v. Lane, 106 N. 
W. 485, 97 Minn. 98. 4 L.R.A.,N.S., 
231, 7 Ann.Ca8. 1144. 

•26 C.J. p 128 note 46 [c]—82 C.J. P 
1238 note 11—88 C.J. p 1048 note 
55. 

.Fartlonlax lUegaUtleB 

(1) Wager Contract.—Juhel v. 
■Church, 2 Johns.Caa., N.T., 833—38 
-C.J. p 1048 note 56. 

(2) Policy designed to cover un¬ 
lawful trade or adventure.—Russell 
V. De Grand, 15 Mass. 85—38 GJ. 
-p 1048 note 57. 

94. Ala.—^American Life Ins. Co. of 
Alabama v. Aladdin Temple Ben. 
Ass'n, D.O.K.K.. 191 So. 903. 908, 
238 Ala. 512, citing Corpus Juris. 
26 C.J. p 128 note 46—32 C.J. p 1238 
note 15—38 C.J. p 1048 note 69. 
.Zllegal rebates 

Where insurance policy is Issued 
in violation of statute prohibiting re¬ 
bates, insured's remedy is not en¬ 
forcement of prohibited contract, but 
only rescission and recovery of pre¬ 
miums paid.—Neighbors v. Union 
Central Life Ins. Co., 69 S.W.2d 618, 
17 Tenn.App. 612. 

Sstoppel to malntalu suit cannot 
be predicated on the ground that a 
former suit was begun with full 
knowledge that it was without right 
and would entail expense in defend¬ 
ing it, and that it did so result,'the 
proper recourse for the company un¬ 
der such facts being an action for 
.‘malicious prosecution,—^A m e r i c a n 


Life Ins. Co. of Alabama v. Aladdin 
Temple Ben. Ass’n, D.O.K.K., 191 
So. 903, 288 Ala. 512. 

95. Ind.—^American Mut. Life Ins. 
Co. V. Bertram, 70 N.E. 258, 168 
Ind. 51, 64 L.R.A. 935. 

32 C.J. p 1238 notes 16, 17. 

96. Ind.—^American Mut^ Life Ins. 
Co. V. Mead, 79 N.E. 526, 39 Ind. 
App, 216—^Work v. American Mut. 
Life Ins. Co., 67 N.E. 458, 81 Ind. 
App. 168. 

SbiabUlty on policy as test 

In suit to recover premiums paid 
on life policy on ground that poli¬ 
cy is a wagering contract because 
named beneficiary taking out policy 
lacked an Insurable interest in life 
of insured, whether or not benefi¬ 
ciary could have recovered on pol¬ 
icy in event of insured’s death is the 
basis of the right of recovery.— 
Washington v. Atlanta Life Ins. Co., 
136 S.W.2d 498, 176 Tenn. 529, 129 
A.L.R. 64. 

97. Ind.—^American Mut. Life Ins. 
Co. v. Bertram, 70 N.E. 268, 163 
Ind. 51, 64 L.R.A. 936—American 
Mut. Life Ins. Co. v. Mead, 79 N.E. 
626. 39 Ind.App. 216. 

98. Ind.—^American Mut. Life Ins. 
Co. V. Bertram, 70 N.E. 258, 163 
Ind. 61. 64 L.R.A. 936. 

Tenn.—Washington v. Atlanta Life 
Ins. Co., 136 S.W.2d 493, 175 Tenn. 
529, 129 A.L.R. 54—Interstate Life 
& Accident Co. v. Cook, 86 S.W. 
2d 887, 19 TenmApp. 290. 
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Facility of payment clause 

Fact that life policy taken out by 
beneficiary who had no insurable in¬ 
terest in life of insured contained 
a facility of payment clause could 
not operate to make contract of in¬ 
surance valid or create a valid con¬ 
sideration for collection by insurer 
of premiums from named benefi¬ 
ciary.—^Washington v. Atlanta Life 
Ins. Co., 136 S.W.2d 493, 176 Tenn. 
629, 129 A,L.R. 64. 

99. Ark.—Security Mut Life Ins. 
Co. V. Little. 178 S.W. 418, 119 
Ark. 498, L.R.A.1917A 475. 

32 C.J. p 1238 note 12. 

1, La.—^Evans v. Independent Nat 
Life Ins. Co., App., 148 So. 264— 
Robinson v. Washington Fidelity 
Nat. Life Ins. Co.. 134 So. 116, 16 
La.App. 280. 

32 C.J. p 1238 note 12 [al—38 C.J. 

p‘ 1047 note 34. 

Tender of premiums 

In an action on a life Insurance 
policy, in which the company ten¬ 
dered and offered to repay the pre¬ 
miums paid on the policy, it was 
held that the beneficiary, who had 
no insurable interest, was entitled 
only to the premiums paid.—Com¬ 
monwealth Life Ins. Co. v. Wood’s 
Adm’x. 92 S.W.2d 361. 263 Ky. 361. 
8. N.T.—Wall V. Metropolitan Life 
Ins. Co., 268 N.T.S. 129, 239 App. 
Div. 660. 

3. Ind.—Muller v. State Life Ins. 
Co., 60 N.E. 958,.27 IndJlpp. 45. 
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premiums paid by a third person whose interest in 
the policy has been obtained as a result of an agree¬ 
ment with the beneficiary, which is illegal and 
against public policy, cannot be recovered ^ 

Insured's ignorance of policy. It is against pub¬ 
lic policy to allow one person to take out insurance 
on the life of another without the knowledge or 
consent of the latter, as considered supra § 239, and 
recovery of premiums paid on such a policy has 
been denied,5 particularly where applicant knew of 
the invalidit}' of the transaction® or procured the 
insurance through fraud on the company." Ordi¬ 
narily, however, if the person procuring the policy 
and paying the premiums does so without fraud and 
in good faith in the belief that the policy is valid, 
he may recover back the premiums,® especially 
where the agent soliciting the insurance fraudu¬ 
lently represented that it was not necessary that 
the person whose life was sought to be insured 
should sign the application,® or where the company 
has not waived the necessity- of a formal applica¬ 
tion by the person whose life is insured and 
where the parties have mutually abandoned the pol¬ 
icy for want of formal consent to the insurance by 


the person whose life is insured, the payor may re¬ 
cover back the premiums already paid.^i 

Ultra vires contracts. If the contract of insur¬ 
ance is merely ultra vires and the company is not 
estopped from asserting it, insured may recover 
back the premiums paid;l- but he cannot do so if 
the contract is not only ultra vires, but is also ille¬ 
gal or immoral, and the parties are in pari delicto.^® 
Premiums are not recoverable back because the 
policy is ultra vires as to a part of the property or 
risk, if it is valid as to the residue.^^ 

e. Fraud, Misrepresentations, or Breach of 
Warranty by Insured 

Insured cannot recover premiums paid by him on a 
policy which he has procured through fraud or mis¬ 
representation involving moral turpitude; but mere 
breach of warranty, without actual fraud, will not de¬ 
feat his right to recover. 

If insured is guilty of procuring the policy 
through fraud, misrepresentations, or concealment, 
he cannot recover back the premiums paid.!® How¬ 
ever, in order for this rule to apply, insured's wrong 
or fraud in the procurement of the policy must be 
actual,^® involving moral turpitude as a real in- 


Ky.—Commonwealth Life Ins. Co. v. 
Bowling. 114 S.W. 327. 

4. Mo.—Bruer v. Kansas Mut. Life 
Ins. Co., 76 S.W. 380, 100 Mo.App. 
340. 

Assignment in consideration of main^ 
teuanee of policy 

A third person having no insura¬ 
ble interest, who pays the premiums 
under an illegal agreement with the 
bcneilciary whereby such person 
takes an assignment of the policy 
merely in consideration of such per¬ 
son's advancement of money to keep 
up the policy, cannot recover back 
the premiums on the theory that, 
where money has been paid under 
an illegal agreement, the payor may 
repudiate the agreement at any time 
before it is executed, and reclaim 
the money.—Bruer v, Kansas Mut. 
Life Ins. Co., supra. 

5. Mass.—Fisher v. Metropolitan 
Life Ins. Co.. 33 N.E. 849, 160 
Maas. 386. 39 Am.S.R. 495. 

32 C.J. p 1236 note 78. 

Waiver of appUoation 

Recovery of premiums will be 
denied where the company has waiv¬ 
ed the requirement of a formal ap¬ 
plication by the person whose life is 
insured and thus validates the pol¬ 
icy.—^McSlwain v. Metropolitan Life 
Ins. Co., 63 N.Y.S. 293. 50 App.Div. 
63. 

6. Ind.—^Work v. American Mut. 
Life Ins. Co., 67 N.E. 458. 31 Ind. 
App. 153. 

32 C.J. p 1236 note 78 [a]. 


7. Conn.—Lewis v. Phoenix Mut. i 
Life Ins. Co., 39 Conn. 100. 

8. Ind.—American Mut. Life Ins. 
Co. v. Bertram. 70 N.B. 258. 163 
Ind. 51. 64 L.R.A. 935. 

Tenn.—Branson v. Nat. Life & Ac¬ 
cident Ins. Co., 4 Tenn.App. 576. 
32 C.J. p 1236 note S3. 

IflUstake as to person Insured 

A husband who has paid premiums 
on a policy taken out on his life by 
his wife without his knowledge or 
consent may recover such premiums, 
where he paid them in the honest be¬ 
lief that the policy covered merely 
the life of his wife.—Mahoney v. 
Metropolitan Life Ins. Co., 76 A. 458. 
SO N.J.Law 136. 

9. Mass.—McCann v. Metropolitan 
Life Ins. Co.. 58 N.E. 1026, 177 
Mass. 280. 

32 C.J. p 1236 note 84. 

10. N.Y.—^McElwain v. Metropolitan 
Life Ins. Co., 53 N.Y.S. 253. 33 App. 
Dlv. 60—Fulton v. Metropolitan 
Life Ins. Co., 19 N.Y.S.. 660. 

11. N.Y.—Fulton V. Metropolitan 
Life Ins. Co., 21 N.Y.S. 470, 1 Mlsc. 
478, affirmed 23 N.Y.S. 598, 4 Misc. 
76. 

12. Ohio.—^Northwestern Nat. Life 
Ins. Co. v. Hare, 26 Ohio Cir.Ct. 
197. 

32 C.J. p 1235 note 49. 

13. Mich.—^Ely v. Oakland Cir. 
Judge. 126 N.W. 375, 127 N.W. 769. 
162 Mich. 466. 

14. Mich.—^Anderson v. Conductors' 
Protective Assur. Co., 264 N.W. 
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171, 174, 266 Mich. 471, quoting 
CorpTis Jnris. 

32 C.J. p 1235 note 51, 

Zavalid provlsioii for eaLdowmeat 
Where a company, having no pow¬ 
er to issue endowment policies, 
agrees to issue such a policy at a 
future time and collects the premium 
therefor, its ultra vires agreement 
does not invalidate a life policy is¬ 
sued pending the delivery of the 
endowment policy; and hence in¬ 
sured is not entitled, on the com¬ 
pany's failure to issue the endow¬ 
ment policy, to recover back so 
much of the premium as has been 
earned by the life policy.—Calandra 
V. Life Ass'n of America, 84 N.Y.S. 
498. 

15. U.S.—Ray v. U. S., C.C.A.Ind., 
121 F.2d 416. 

Ala.—Modem Order of Praetorians 
V. Wilkins. 125 So. 396, 220 Ala. 
382. 

Miss.—^Home Ins. Co. v. Cavin, 149 
So. 800, 167 Miss. 202, citing Cor¬ 
pus Jnxis. 

Tenn.—Life & Casualty Ins. Co. v. 
Mitchell. 14 Tenn.App. 409, 420. 
citing Corpus Jnxls. 

26 C.J. p 128 note 48—32 C.J. p 1237 
note 94—38 C.J. p 1048 note 53. 

16. Md.—Automobile Ins. Exch. v. 
Wilson. 124 A 876, 144 Md. 249. 

Miss.—^Home Ins. Co. v. Cavin, 149 
So. 800. 167 Miss. 202, citing Cor- 
pna Juris. 
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gredient,i7 it being insufficient, to defeat recovery 
of the premiums, merely to establish legal fraud 
and if false statements in the application were in¬ 
duced by the agent, and the company also was de¬ 
ceived by him, insured may recover the premiums 
paid,^® less the value of the insurance enjoyed be¬ 
fore its cancellation by the company .20 

It is generally considered that premiums must be 
returned where the policy fails to attach because 
of a breach of either an express or implied warran¬ 
ty or condition precedent, at least in the absence of 
actual fraud.2i However, it has been held that 
where the policy has expired, and there has been no 
loss, and no question was raised as to the validity 
of the policy, it would be against public policy to 
permit a recovery of the premium on the ground 
that the policy had at all times been invalid be¬ 
cause of a breach of warranty on the part of in- 

sured.22 

f. Fraud or Misrepresentatioiis of Company or 
Agent 

Fraud or mrarepresentatlon on the part of the com¬ 


pany gives fneured the right to rescind the contract and 
recover premiums paid, provided he acts without unrea¬ 
sonable delay; but the representations relied on must 
amount to more than a mere expression of opinion. 

If the policy is induced by fraud or misrepresenta¬ 
tions on the part of the company or its agent, insur¬ 
ed may rescind the contract, as considered infra § 
470, and recover back the premiums paid by him,28 
unless he has lost his right by unreasonable delay 
and inaction with actual or constructive knowledge 
of the fraud or misrepresentations.^^ Insured may 
recover notwithstanding the company as well as in¬ 
sured was deceived by the agent’s fraud.^® To en¬ 
title insured to recover, however, the fraud must 
have been the inducing cause of the insurance con- 
lract,28 and of the payment of the premium and 
recovery cannot be based on fraud on the part of 
agents of the company which is entirely outside the 
scope of their agency, and with which the company 
has no connection.-^ Recovery of premiums, on the 
theory of false representations or deceit, cannot be 
predicated on statements which amount only to an 
expression of opinion,^® or which are in fact true 


'Term.—Cooper v. Inter-Ocean .Casu¬ 
alty Co., 9 T.enn.App. 618. 

^2 C.J. p 1237 note 96—38 C.J. p 1047 
notes 41, 42. 

WlUfQl purpose to deceive 

Return of premiums will not be 
denied unless there was a willful 
purpose to deceive on the part of 
insured.—Curry v. Washington Nat. 
Ins. Co., 194 S.E. 825, 56 Ga.App. 
S09. 

aUsrepreseiLtatloiui as to age of 
the person insured under a life in¬ 
surance policy will not bar a re¬ 
covery of premiums where made in¬ 
nocently and without actual fraud. 
Ala.—Mutual Sav. Life Ins. Co. v. 

Brown, 17 So.2d 164. 

Ark.—Ozark Mut. Life Ass'n v. Dil¬ 
lard, 273 S.W. 378, 169 Ark. 136— 
De Loach v. Ozark Mut. Life Ass'n, 
230 S.W. 268, 148 Ark. 414, 14 AL. 
R. 921. 

lUBlnterpretatlon of anestlon 

Insured, whose untruthful answer 
as to number of fires he had had, 
was made under mistaken belief that 
question referred only to fires cov¬ 
ered by insurance, was held not 
guilty of actual fraud barring re¬ 
covery of premium paid.—^Home Ins. 
Co. V. Cavin, 149 So. 800,' 167 Miss. 
202 . 

17. Miss.—^Home Ins. Co. v. Cavin, 
supra. 

18. Miss.—^Home Ins. Co. v. Cavin, 
supra. 

19. Qa.—Curry v. Washington Nat. 
Ins. Co.. 194 S.E. 825, 826, 66 Ga. 
App. 809, citing CSoxpus Jtuls. 

32 C.J. p 1237 note 96. 


20. N.H.—^McDonald v. Metropolitan 
Life Ins. Co.. 38 A 600, 68 N.H. 
4, 78 Am.S.R. 648. 

21 . Cal.—Pishbeck v. Phenix Ins. 
Co., 54 Cal. 422—Gilmore v. Eure¬ 
ka Casualty Co., 10 P.2d 810, 123 
Cal.App. 20. 

Md.—Automobile Ins. Exch. v. Wil¬ 
son, 124 A 876, 878, 144 Md. 249, 
citing Corpus StniiB. 

26 C.J. p 128 note 60—38 C.J. p 1047 
notes 44, 46, 47. 

Partioular breaches 

<1) Cost of the insured property. 
—^Fldelity-Phenix Fire Ins. Co. of 
New York v. Queen City Bus & 
Transfer Co., C.C.AMd.. 3 F.2d 784. 

(2) Seaworthiness of a vessel.— 
Pennlman v. Tucker, 11 Mass. 66— 
38 C.J. p 1047 note 46. 

(3) Neutrality of the property.— 
Fibers v. United Ins. Co., 16 Johns., 
N.Y., 128—Delavlgne v. United Ins. 
Co., 1 Johns.Cas., N.Y., $10. 

22. N.Y.—O'Connor Transp. Co., 
Inc. V. Glens Falls Ins. Co., 197 
N.T.S. 649, 204 App.Div. 66. 

23. U.S.—^New York Life Ins. Co. 
V. Fletcher, Mo., 6 S.Ct. 837, 117 
U.S. 619, 29 L.Bd. 934. 

Cal.—^Equitable Life Assur. Soc. of 
U. S. V. Johnson, 127 P.2d 95. 63 
Cal. App. 2d 49—^Firpo v. Pacific 
Mut. Life Ins. Co., 261 P. 657, 80 
Cal.App. 122. 

Mass.—^Harwood v. Security Mut. 
Life Ins. Co., 161 N.B. 589, 263 
Mass. 341. 

26 C.J. p 128 note 51—32 C.J. p 1237 
note 98—38 C.J. p 1048 note 54. 
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Disability required for waiver of 
premiums 

A policyholder, who is deceived by 
an agent of insurer as to the degree 
of physical disability necessary be¬ 
fore the company will be required 
to waive premiums under a total 
disability rider, is entitled to a re¬ 
turn of the premiums paid through 
such misrepresentations.—Barrett v. 
Northwestern Mut. Life Ins. Co., 248 
N.W. 391, 124 Neb. 864. 

Xioau rights 

A false representation by Insurer 
that policy entered into will permit 
policyholder at expiration of certain 
period to obtain a loan thereon from 
insurer Is a fraud which entitles in¬ 
sured to recover back the premiums 
paid.—^Life & Casualty Ins, Co. of 
Nashville, Tenn. v. Walker, 10 S.B. 
2d 124, 62 Ga.App. 819. 

24. Ill.—^Helnz v. Peoria Life Ins. 
Co., 2nd Dist. No. 6,785, 183 Ill 
App. 85. 

Mo.—^Winegardner v. Service Life 
Ins. Co., App., 59 S.W.2d 712. 

32 C.J. p 1237 note 99. 

25. N.H.—McDonald v. Metropolitan 
Life Ins. Co., 38 A 500, 68 N.H. 
4. 73 Am.S.R. 648. 

26. N.C.—^Frazell v. Virginia Life 
Ins. Co., 68 S.E. 912, 163 N.C. 60. 

27 . Ey.—^Indiana Nat. Life Ins. Co. 
V. Butler. 216 S.W. 949. 186 Ky. 
81. 

32 C.J. p 1238 note 9. 

28. Ala.—^McClure v. Atlantic Life 
Ins. Co.. 164 So. 68. 231 Ala. 252. 

29. Ark.—Unionald Life Ins. Co. v. 
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when made.30 a nondisclosure of facts by the com¬ 
pany does not amount to a fraudulent concealment 
entitling insured to recover, unless the company 
knew that insured was ignorant of the facts.^i 

As a rule, the holder of a policy induced bj’ fraud 
is entitled to recover the full amount of premiums 
paid without deduction for the benefits enjoyed by 
him,or for the expenses of the company in car¬ 
rying the insurance"- while the poIic\' continued in 
force; but as to this there is authority to the con- 
trary.34 In any event, if both insured and the 
company are deceived by the fraud of the agent, the 
value of the insurance enjoyed by insured should be 
deducted.35 

§ 408. Actions 

a. In general 

b. Pleading 

c. Evidence 

d. Trial, judgment, and review 
a. In General 

Premiums paid may be recovered In an action for 
money had and received, in which the general rules re¬ 
lating to other civil actions apply. As a ru.'e the statute 
of limitations begins to run from the time the premiums 
are paid. 


An action for mone\’ had and received is a proper 
form of action to recover back premiums paid.36 
Premiums may also be recovered in a suit in eq- 
uit\', however, where there are special grounds for 
equity jurisdiction.-" Under some statutory provi¬ 
sions recovery ma\’ be had in a proceeding by mo¬ 
tion which is in effect an action for money had •and 

received.3S 

Time to sue; limitations. As a rule the statute 
of limitations on an action to recover premiums 
paid commences to run from the time of payment,39 
except where there is the element of fraud, in 
which case it would commence to run from the 
time when the fraud is or should have been dis¬ 
covered^® and demand is made for repayment.^^ 
An action to recover back premiums paid on the 
ground that the policy was void or canceled by the 
company is not an action on the policy, and hence 
need not be brought within the limit fixed thereby.42 
An action which is brought within the period of the 
statute of limitations ordinarily will not be barred 
for laches.43 a statute limiting the time within 
which suit may be brought for the recovery of mon¬ 
ey lost at gambling has been held inapplicable to 
an action to recover premiums paid on a policy 


Crutchfield, 82 S.Tr.2d S06, 182 Ark. 
S25. 

Mich.—^Warren v. Federal Life Ins. 

Co., 164 K-.W. 449, 198 Mich. 342. 
Pinanciai condltlou 

A right to recover premiums does 
not exist because of the expression 
of an opinion by an officer of in¬ 
surer as to its financial condition. 
—Commonwealth v. Mechanics* Mut. 
Fire Ins. Co., 120 Mass. 495. 

aa SnbseatLexLt change in conditions 
Recovery of premiums cannot be 
predicated on statements as to the 
rate of assessments where such 
statements were true when made, I 
although subsequent changes in the 
condition of affairs made necessary 
an increased rate, the changes being 
such that one with the knowledge 
and experience of the person making 
the representations could not reason¬ 
ably have foreseen thenL—Unionaid 
Life Ins. Co. v. Crutchfield, 32 S.W. 
2d 806. 182 Ark. 825. 

31. Ind.—^Western Life Indemn. Co. 
V. Lindsay, 127 N.E. 841. 74 Ind. 
App. 122. 

33. N.T.—Moore v. Mutual Reserve 
Fund Life Asa’n, 106 N.Y.S. 255. 
121 App.Div. 335. 

Ohio.—Provident Sav. Life Assur. 
Co. V. Statler. 34 Ohio Cir.Ct. 391. 
17 Ohio Cir.Ct..N.S., 59, affirmed 
106 X.B. 1073, 88 Ohio St. 649. 

33.. N.T.—Moore v. Mutual Reserve 


' Fund Life Assoc., 106 N.Y.S. 255, 
121 App.Div, 835. 

34. Ky.—^Provident Sav. Life Assur. 
Soc. V. Shearer, 151 S.W. 938, 151 
Ky. 298. 

35. N.H.—McDonald v. Metropolitan 
Life Ins. Co.. 38 A. 500, 68 N.H. 4. 
73 Am.S.R. 548. 

36. N.J.—Magliano v. Metropolitan 
Life Ins. Co., 34 A.2d 296, 21 N.J. 
Misc. 394. 

Tenn.—Interstate Life & Accident 
Co. V, Cook, 86 S.'W'.2d 887. 891, 
19 Tenn.App. 290, quoting Oorpiu 
Juris. 

Va.—Mutual Life Ins. Co. of New 
York V. Brown, 119 S.E. 142, 137 
Va, 278. 

26 C.J. p 129 note 66—32 C.J. p 1238 
note 20—38 C.J, p 1049 note 87. 
Remedies for wrongful cancellation 
or repudiation by insurer see infra 
§§ 462-466. 

37. Tenn.—Bennett v. Massachu¬ 
setts Mut. Life Ins. Co., 64 S.W. 
758, 107 Tenn. 371. 

32 C.J. p 1238 note 21. 

38. Va.—Mutual Life Ins. Co. v. 
Brown, 119 S.E. 142, 137 Va. 278. 

39. Ky.—Metropolitan Life Ins. Co. 
V. Blesch, 58 S.W. 436, 22 Ky.L. 
530. 

Xusnred’s Ighoraaoe of his tights 
The statute of limitations begins 
to run on an action to recover pre¬ 
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miums paid for Insurance on prop¬ 
erty in which insured has no insur¬ 
able interest, as soon as the pre¬ 
miums are paid, or at the latest 
when the company refuses to pay 
a loss, and it is immaterial that 
insured did not know his legal 
rights.—^New Holland Turnp. Co. v. 
Farmers* Ins. Co., 22 A. 923, 144 Pa. 
541. 

40. Ga.—Life & Casualty Ins. Co. of 
Nashville, Tenn., v. Walker, 10 S.E. 
2d 124, 126, 62 Ga.App. 819, citing 
Corpus Juris. 

Ohio.—Provident Sav. Life Assur. 
Co. V. Statler, 34 Ohio Clr. Ct. 391. 
17 Ohio Cir.Ct.,N.S., 59. affinned 
106 N.E. 1073. 88 Ohio St. 649. 

41. Ind.—^American Mut. Life Ins. 
Co. V. Bertram. 70 N.E. 258, 163 
Ind. 51, 64 L.R.A. 935. 

42. Tenn.—Interstate Life & Acci¬ 
dent Co. V. Cook, 86 S.W.2d 887, 19 
Tenn.App. 290. 

32 C.J. p 1238 note 26—26 C.J. p 129 
note 67. 

43. U.S.—^Equitable Life Assur. Soc. 
of U. S. V. Mercantile Commerce 
Bank & Trust Co., C.C.A.M 0 ., 143 
P.2d 397, reversing, D.C.M 0 ., Mer¬ 
cantile-Commerce Bank & Trust 
Co. V. Equitable Life Assur. Soc. 
of U. S., 48 F.Supp. 561. 

Ill.—Garrett Biblical Institute v. Na¬ 
tional Fire Ins. Co. of Hhrtford,. 
267 HLApp. 117. 
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which is unenforceable’ for lack of insurable inter- 

.est.44 

Venue. A statute fixing the venue in an action 
on an insurance policy does not govern the venue 
of an action for the return of premiums on cancel¬ 
lation of the policy.^® Under a statute declaring 
that an insurance company may be sued in any coun¬ 
ty in which the contract of insurance is made a suit 
against a reinsurer to recover a deposit made un¬ 
der the original contract is properly brought in the 
county where such contract was made, although the 
■contract of reinsurance was made in another coun- 
ty.46 

A set-off, to be allowed, must be of a proper na- 
ture.^*^ The company cannot set off, as against the 
amount due insured for premiums, commissions paid 
by it to brokers nor can it set off amounts paid 
to insured by a third party having no privity with 


the company and acting independently, notwith¬ 
standing the payments by the third party were made 
in settlement of a claim which included as an ele¬ 
ment of damages the amount paid by insured for 
premiums.^® 

Parties. General rules as to parties have been 
applied.®® Where plaintiff in an action to recover 
an unearned premium tenders the return of a cer¬ 
tificate of insurance showing the loss, if any, pay¬ 
able to a mortgagee, the mortgagee is a necessary 
party to the action.®^ 

b. Pleading 

The general rules of pleading apply In actlejilB 
brought to recover premiums paid. 

A party suing for the return of premiums must 
set forth in his pleading facts sufficient to state a 
cause of action .®2 A declaration seeking a recov- 


•44. Tenn.—Interstate Life & Acci¬ 
dent Co. V. Cook, 86 S.W.2d 887, 19 
Tenn.App. 290, 

■45. Tex.—Reliance Life Ins. Co. v. 
Robinson. Civ.App., 202 S.W. 364. 

46. Iowa.—Petite v. Atlas Ins. Co., 
120 N.W. 642, 142 Iowa 266. 

47. A set-off based on maiioions 
prosecution has been held properly 
disallowed.—American Life Ins. Co. 
■of Alabama v. Aladdin Temple Ben. 
Ass’n, D.O.K.K., 191 So. 903, 238 Ala. 
512. 

Individual Judgment against admin¬ 
istrator 

A Judgment for costs against a 
person in his Individual capacity is 
not a proper scL-off in an action by 
the same person, Imt in the capaci¬ 
ty of admini.strator of the estate of 
Insured, to recover premiums.—La 
Rocca V. John Hancock Mut. Life 
Ins. Co.. 30 N.B.2d 126, 286 N.Y. 233, 
affirming 25 N.Y.S.2d 132, 261 App. 
Div. 260, affirming 19 N.Y.S.2d 942, 
174 Misc. 89, appeal granted 26 N.Y. 
S.2d 405, 261 App.Div. 943. 

48. N.Y.—Murray Oil Products Co. 
V. Hanover Fire Ins. Co., 24 N.Y.S. 
2d 101, modified on other grounds 
24 N.Y.S.2d 763, 261 App.Div. 809. 

49. N.Y.—Murray Oil Products Co. 
V. Hanover Fire Ins. Co., supra. 

50. Action by assignee 

In an action brought by a credi¬ 
tor of insured, to whom the policy 
had been assigned, tp recover pre¬ 
miums improperly paid while insured 
was disabled, insured has been held 
A proper party plaintiff.—.ffltna Life 
Ins. Co. V. Evans, 192 S.E. 483, 56 
Ga.App. 336. 

Al. N.Y.—Loew v. North British & 
Mercantile Ins. Co., 166 N.Y.S. 692. 

52. Tex.—Texas Life Ins. Co. v. 
Black, Civ.App., 254 S.W. 1029. 


Petition or complaint hdd sufflLoient 

(1) Generally. 

U. S.—^Watson v. Massachusetts Mut. 
Life Ins. Co., App.D.C., 140 P.2d 
673. 

Ind.—^Western Life Indemnity Co. v. 
Lindsay, 127 N.B. 841, 74 Ind.App. 
122 . 

(2) To allege furnishing of due 
proof of disability.—Hablutzel v. 
Home Life Ins. Co. of New York, 69 
S.W.2d 639, 332 Mo. 920, affirming, 
App., 62 S.W.2d 480. 

(3) To show agent's authority to 
collect premium.—^Pierce v. Liberty 
Life Ins. Co., 242 P. 133, 120 Kan. 
86 . 

(4) To show disability entitling in¬ 
sured to waiver of payment of pre¬ 
mium.—Metropolitan Life Ins. Co. v. 
Saul, 185 S.E. 266, 182 Ga. 284. 

(5) To show'that payment of pre¬ 
miums during disability was not vol¬ 
untary.—Metropolitan Life Ins. Co. 

V. Saul, supra. 

Petition or complaint held InsnA- 
cient 

(1) Generally. 

N.Y.—Blaney v. Metropolitan Casual¬ 
ty Ins. Co. of New York, 286 N.Y. 
S. 921, 247 App.Div. 868—Kaplan 
V. Travelers’ Ins. Co., 269 N.Y.S. 
660, 149 Misc. 860, affirmed 277 N. 
Y.S. 95, 164 Misc. 600. 

Ohio.—Leach v. Western & Southern 
Life Ins. Co., App., 61 N.E.2d 403. 

(2) For failure to allege that 
throughout the years in which pre¬ 
miums had been paid plaintiff did 
not receive the protection provided 
in the policy.—^Mltchell v. Liberty 
Nat. Life Ins. Co., GsuApp., 29 S.E. 
2d 426. 

(3) For failure to state that ap¬ 
plicant was examined by medical ex¬ 
aminer or that there was legal ex¬ 
cuse for omission of the examine- 
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tion.—Texas Life Ins. Co. v. Black, 
Tex.Civ.App., 254 S.W. 1029. 

(4) To permit recovery of premi¬ 
ums paid during period of alleged 
disability. 

Ga.—Massachusetts Mut. Life Ins. 

Co. V. Montague, 10 S.B.2d 279, 63 

Ga.App. 187—New York Life Ins. 

Co. V. Bradford, 189 S.E. 914, 66 

Ga.App. 248. 

Miss.—Featherstone v. Stonewall 

Life Ins. Co., 147 So. 306, 165 Miss. 

164. 

Performance or waiver of condi¬ 
tions must be pleaded.—Epstein v. 
Mutual Life Ins. Co. of New York, 
267 N.Y.S. 772, 143 Misc. 687, af¬ 
firmed 260 N.Y.S. 936, 236 App.Div. 
843. 

Prayer for relief 

In a suit based on the validity of 
the insurance contract, a prayer for 
general relief is insufficient on which 
to base a recovery of premiums on 
the theory of rescission.—Neighbors 
V. Union Central Life Ins. Co., 69 
S.W.2d 618, 17 Tenn.App. 612. 
Want of application or signature 
thereon 

(1) If a policy is Issued to a wife 
on the life of her husband without 
application by him, and she sues 
to recover back the premiums paid 
by her, the complaint does not, by 
alleging the issuance of the policy, 
show that the company waived the 
want of an application by the hus¬ 
band, thus precluding a recovery 
of the premiums paid.—^McElwain v. 
Metropolitan Life Ins. Co., 63 N.Y.S. 
253, 33 App.Div. 60. 

(2) A complaint to recover pre¬ 
miums on the ground that the pol¬ 
icy is 'void because the application 
was not signed by insured may be 
sufficient without an allegation that 
insured’s signature is required by 
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ery of premiums paid on the ground that the nature 
of the policy had been misrepresented is insuflS- 
cient where the declaration itself shows that the 
policy was of the type it was represented to be.^S 
In an action to recover money paid under a policy 
which was void ab initio, it is unnecessary to make 
the contract a part of the complaint, since it is not 
the foundation of the action.54 The complaint 
should itemize the amount claimed for premiums 
and the periods of time for which, and the particu¬ 
lar payments on which, interest is claimed.®® 

If a person takes out for his own benefit a policy 
on a life in which he has no insurable interest, and 
sues to recover back the premiums paid thereon, his 
complaint must contain allegations showing that the 
parties were not in pari delicto.®® Accordingly, if 
he seeks a recovery because the insurance was in¬ 
duced by the company’s representation that the pol¬ 
icy would be valid, the complaint must allege facts 
justifying him in relying on the representation.®^ 

Pleadings of defendant are governed by the gen¬ 
eral rules applicable to other civil actions,®® and 
in accordance with such rules particular defenses 
set up in the answer have been held sufficient®® or 
insufficient,®® or at least insufficient to constitute a 
complete defense.®^ 
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Amendments of the pleadings will be allowed in 
a proper case.®® 

Issues, proof, and variance. As in other cases, 
the proof must follow the issues raised by the plead¬ 
ings.®® Under the practice in some jurisdictions, 
plaintiff has the right to proceed on more than one 
theory, as set out in the complaint, even though they 
are inconsistent, and to recover on that which may 
be supported by the evidence.®^ If recovery of 
premiums is sought on the ground that the policy 
did not comply with a preliminary oral agreement 
made with the soliciting agent, defendant may, un¬ 
der a general denial, prove a preliminary agreement 
differing from the one alleged by plaintiff, and that 
the policy issued was in accordance therewith;®® 
and plaintiff may show that the application for in¬ 
surance introduced in evidence by defendant was 
void ab initio because of the fraud of the agent or 
otherwise, and may also show the facts surrounding 
the signing of the application, and thereby estab¬ 
lish the fraud.®® 

c. Evidence 

Plaintiff haa the burden of proving his right to re¬ 
cover by a preponderance of the ovidence. Competent, 
relevant, and material evidence is admissible. 

As in other civil actions, the burden of proof is 
on plaintiff to show his right to recover,®^ al- 
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the company's rules or the terms of 
the application.—Metropolitan Life 
Ins. Co. V, Bowser, 60 N.B. 86, 20 
Ind.App. 667. 

53. Mass.—^Hovhanesian v. New 
York Life Ins. Co., 39 N.E.2d 423, 
310 Mass. 626, 138 A,L.R. 1369. 

54. Ind.—^American Mut. Life Ins. 
Co. V. Mead, 79 N.B. 626, 39 Ind. 
App. 215. 

65. Ga.—Glover v. Bankers* Health 
& Life Ins. Co., 117 S.B. 666, 30 
Ga,App. 308. 

56. Ind.—^American Mut. Life Ins. 
Co. V. Mead, 79 N.E. 626, 39 Ind. 
App. 216. 

57. Ind.—^American Mut. Life Ins. 
Co. V. Mead, supra. 

58. Pa.—Griswold v. Prudential Ins. 
Co.. Com.Pl., 42 Lack.Jur. 20. 

Pleading lield insiiffloieiLt 
Pa.—^Transcontinental Oil Co. v. At¬ 
las Assur. Co.. 123 A 497, 278 Pa. 
668 . 

59. Bight to additional prexnlnxns 
nader “held covered” danse 

N.Y.—Murray Oil Products Co. v. 
Hanover Fire Ins. Co., 24 N.Y.S.2d 
101, modified on other grounds 24 
N.T.S.2d 763, 261 App.Dlv. 809. 

6C. Bight to pxexnlnm 

In action, additional premiums 
paid under protest on policy covering 


oil shipment, defense that, but for 
the “held covered** clause of policy, 
insurer would have been relieved of 
liability under policy on account of 
failure of oil to go on the ship in¬ 
tended, and that, since oil was held 
covered under that clause "at a pre¬ 
mium to be arranged,** insurers were 
entitled to collect such premium, was 
insufficient, in view of previous rul¬ 
ing, on motion to dismiss complaint, 
that delay was not brought about in 
the "course of transit,** result of 
any voluntary act on part of in¬ 
sured, but in conseauence of hos¬ 
tilities, one of risks specifically in¬ 
sured against,—Murray Oil Products 
Co. v. Hanover Fire Ins. Co., supra. 

61. Xnsured’s receipt of unspecified 
stun 

N.Y.—Murray Oil Products Co. v. 
Hanover Fire Ins. Co., supra. 

62. Premltuns paid after commence¬ 
ment of suit 

An amendment of the petition to 
Include a prayer for the recovery 
of premiums paid after the com¬ 
mencement of the suit is properly 
allowed.—Metropolitan Life Ins. Co. 
V. Saul, 186 S.B. 266, 182 Ga. 284. 

63. Ala.—^American Life Ins. Co. of 
Alabama v. Aladdin Temple Ben. 
Ass’n, D.6.K.K., 191 So. 903, 238 
Ala. 612. 


Evidence held admissible under 
pleadings 

Ga.—Metropolitan Life Ins. Co. v. 
Saul, 5 S.B.2d 214, 189 Ga, 1. 

64. Ala.—^American Life Ins. Co. 
of Alabama v. Aladdin Temple 
Ben. Ass’n, D.O.K.K., 191 So. 903, 
238 Ala. 612. 

65. Wyo.—Mutual Life Ins. Co. v. 
Summers, 120 P. 186, 19 Wyo. 441- 

66. Wyo.—^Mutual Life Ins. Co. v- 
Summers, supra. 

67. Mo.—^Raker v. Service Life Ins. 
Co., 49 S.W.2d 286, 226 Mo.App. 
1233. 

Zllegrallty of absolute assignment 
of policy to insured’s creditor was 
not to be presumed but was required 
to appear affirmatively.—^Watson v. 
Massachusetts Mut. Life Ins. Co., 
APP.D.C., 140 P.2d 678. 

Time of dlsabUlty 

Plaintiff suing for the return of 
premiums paid during a period of 
disability has the burden of proving 
that the disability occurred after 
delivery of the policy; and the 
presence of an incontestability pro¬ 
vision in the policy does not dis¬ 
pense with the necessity of such 
proof.—^New York Life Ins. Co. v. 
Reedy, 180 So. 607, 181 Miss. 774. 
Performance of policy conditions 
One seeking to. recover premiums 
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though with respect to affirmative matters raised by therefore rejected by him, may prove subsequent 
him the burden may be on defendant.®^ declarations of the agent of the inability of the 

General rules govern as to the admissibility of a-gerit to obtain the kind of policy applied for,*^^ and 
cvidcnce.69 Where the policy provides for a return may prove that the desired insurance was obtained 
of a fair proportion of the premiums on its cancel- by insured from another company.'^^ In such a 
lation by insured, insured may show by extrinsic case, however it is irrelevant whether the agent has 
evidence what would be a fair proportion,and for settled with the company for the premium'^5 or 
that purpose expert testimony showing the surren- whether plaintiff's application for insurance in an- 
der value of the policy is competent.71 Competent other company had been rejected prior to the issu- 
cvidencc showing when and where the policy was ^nce of the policy by defendantje 
executed and delivered is admissible.72 ‘ An in¬ 
sured who seeks recovery on the ground that the Weight and sufficiency. General rules as to 
policy did not conform to the application, and was weight and sufficiency of evidence prevail.'^'^ If in- 


paid at a time when payment there¬ 
of was waived by the provisions of 
the poll(^y must prove that he has 
performed all the conditions of the 
policy on his part to be performed 
or that performance by him has been 
waived.—^]<3p.stein v. Mutual Life Ins. 
■Co. of New York, 257 N.Y.S. 772, 143 
Misc. 587, affirmed 260 N.Y.S. 936, 
236 App.Div. 843. 

TTse Of husband’s money 

If a wife lakes out insurance on 
the life of her husband without his 
knowledge or consent, and the hus¬ 
band Hues to recover the premiums 
paid by her, the burden is on him 
to prove that it was his money that 
was so used.—Metropolitan Life Ins. 
Co. V. Relnke, 15 Ky.L. 125. 

68 . Bona fide holder 

In an action hy insured to recover 
a premium note given by him to the 
broker under a special agreement 
providing for Its return, the burden 
is on a defendant to whom the note 
has been transferred to show itself 
a bona fide holder in due course 
without notice of the agreement,— 
Wade V. National Bank of Com¬ 
merce, 174 N.W. 880, 144 Minn. 187. 

Proper expenditure of fund 

Where a certificate of insurance 
requiring insured to make a deposit 
equal to one year's premium in ad¬ 
dition to the premium paid entitled 
Insured to recover such deposit on 
.surrender of the certificate unless 
properly expended, the burden is on 
defendant, having reinsured the in- 
.suranco company’s contracts, when 
sued for the recovery of such de- 
po.slt., to show that the fund had been 
properly expended.—Petite v. Atlas 
In.s. Co., 120 N.W. 642, 142 Iowa 265 
—211 C.J. p 130 note 73. 

Benowal of policy 

In an action to recover money paid 
l>y insured, to be returned on failure 
of- insurer to renew a policy which 
had lapsed, the burden is on Insurer 
to show a renewal.— Northwestern 
Mut. Life Ins. Co. v. Calloway, 38 S. 
W. 430, IS Ky.L. 744. 

BepasnuexLt of pre miums by the 
company will not be presumed, the 


burden being on the company to 
prove it.—Garrett Biblical Institute 
V. National Fire Ins. Co. of Hartford, 
267 I11.APP. 117. 

69. Evidence held admissible 

(1) Records of company showing 
cancellation by it of original policy, 
and life register sheet showing that 
insurance was carried in name of 
Insured under a second policy, have 
been held admissible.—^Life & Cas¬ 
ualty Ins. Co. V. Womack, 3 S.B.2d 
791, 60 Ga.App. 284, followed In 3 
S.B.2d 794. 60 Ga.App. 287. 

(2) Other evidence.—A m e r 1 c a n 
Nat. Ins. Co. v. Smith, Tex.Civ.App., 
13 S.W.2d 720, error refused—32 C.J. 
p 1239 notes 44, 45. 

Evidence held inadmissible 

(1) The extent of the interest of 
a use-plalntifC and the relations of 
such plaintiff with the legal plain¬ 
tiffs have been held not questions 
for consideration in a suit to recover 
premiums.—Proudley v. Fidelity & 
Guaranty Fire Corporation, 29 A.2d 
48, 345 Pa. 385. 

(2) Other evidence.—W, Eddy, 
Insurance, Inc., v. National Union 
Fire Ins. Co., Mo.App., 94 S.W.2d 
1062. 

7a N.T.—Hayward v. Knickerbock¬ 
er Life Ins. Co., 12 Daly 42. 

71. N.Y.—Hayward v. Knickerbock¬ 
er Life Ins. Co., supra. 

72. Tex.—^National Life & Accident I 
Ins. Co. V. Smith, Civ.App., 20 S. 
W,2d 142, error refused—American 
Nat Ins. Co. v. Smith, Civ.App., IS 
S.W.2d 720, error refused. 

73. Ga.—International Life Ins. Co. 
V. Nix, 75 S.B. 1058, 11 Ga.App. 664. 

74b Ga.—International Life Ins. Co. 
V. Nix, supra. 

75. Ga.—^International Life Ins. Co. 
V. Nix, supra. 

76. Ga.—International Life Ins, Co. 
V. Nix, supra. 

77. Evidence held sufficient 

(1) To authorize recovery of pre¬ 
miums generally. 

Ga,—Life & Casualty Ins. Co. v. 
Womack, 8 S.B.2d 791, 60 Ga,App. 
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284, followed in 3 S.E.2d 794. 60 
Ga.App. 287. > 

Neb.—Prudential Ins. Co. v. Connel¬ 
ly. 98 N.W. 812, 5 Neb.. Unoff., 407. 

R, I.—Colagiovanni v. Metropolitan 
Life Ins. Co., 190 A. 459, 67 R.I. 
486. 

S. C.—Griffith V. Metropolitan Life 
Ins. Co.. 200 S.B. 89, 189 S.C. 62. 

(2) To establish that premiums 
were not paid voluntarily.—^Metro¬ 
politan Life Ins. Co. v. Saul, 5 S.E. 
2d 214. 189 Ga. 1. 

(3) To establish total disability 
under provision for waiver of pre¬ 
mium during such disability. 

U.S.—^Equitable- Life Assur. Soc. of 
U. S. V. Mercantile Commerce 
Bank & Trust Co., C.C.A.MO., 143 
P.2d 397, reversing, D.C., Mercan¬ 
tile-Commerce Bank & Trust Co. v. 
Equitable Life Assur. Soc. of U. 
S., 48 F.Supp. 661. 

Mo.—Comfort v. Travelers Ins. Co., 
App., 131 S.W.2d 734. 

Okl.—^New York Life Ins. Co. v. 
Razzook, 61 P.2d 686, 178 Okl. 
67. 

Tex.—^National Life & Accident Ins. 
Co. V. Harris, Civ.App., 149 S.W.2d 
286, error dismissed, judgment cor¬ 
rect. 

(4) To make out prima facie case. 
—Chodroff V. Equitable Life Assur. 
Soc. of U. S., 31 N.Y.S.2d 666, 263 
App.Div. 836, reargument denied 32 
N.Y.S.2d 1019, 263 App.Div. 891—De 
Marco v. Metropolitan Life Ins. Co., 
3 N.Y.S.2d 615, 258 App.Div. 663. 

(5) To show other particular mat¬ 
ters. 

U.S.—Equitable Life Assur. Soc. of 
U. S. V. Mercantile Commerce Bank 
& Trust Co.. C.C.A.MO., 143 E.2d 
397, reversing, D.C., Mercantile- 
Commerce Bank & Trust Co. v. 
Equitable Life Assur. Soc. of U. 
S., 48 F.Supp. 661—Mutual Life 
Ins. Co. of New York v. Hellbron- 
ner. C.C.A.M 0 .. 116 F.2d 866, cer¬ 
tiorari denied 61 S.Ct. 829, 312 U. 
S. 707, 86 L.Ed. 1189. 

Ala.—McClure v. Atlantic Life Ins. 
Co., 164 So. 58, 281 Ala. 252. 
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sured seeks a return of the premiums on the ground 
of fraud of the medical examiner in inserting false 
answers, testimony of plaintiff alone may be suffi¬ 
cient to establish the fraud, where it stands uncon¬ 
tradicted, notwithstanding the medical examiner’s 
presence at the triaU^ In an action to recover back 
premiums on the ground of false representations of 
the company as to its solvency, proof of insolvency 
long after payment of the premiums does not make 
out a cause of action.79 If a recovery is sought on 
the ground that the policy was induced by the 
agent’s false representations as to the probable prof¬ 
its of the corhpany, a wide departure between the 
calculations made as to profits at the time the pol¬ 
icy was taken out and the later realization thereof 
justifies a finding of falsity.®® 


d. Trial, Judgment, and Review 
General rules relating to trial, Judgment, and review 
apply. 

The trial of an action brought to recover back 
premiums is governed by the general rules applica¬ 
ble to the trial of other civil actions.81 If the 
pleadings present an issue of fact as to the right tO’ 
recover the entire premium paid, the complaint can¬ 
not be dismissed at the opening of the trial on the 
company’s offer to pay part of the premium.®^ 
Questions of law and fact. As in other civil ac¬ 
tions, questions of fact are for the jury.®® It is 
generally a mixed question of law and fact whether 
insured was totally and permanently disabled so as 
to permit recovery of premiums paid during the pe¬ 
riod of disability,®^ and whether insured has used 
proper diligence in ascertaining a fraud perpetrated 
on him by an agent of the company.®® 


La.—^Flffgins v. Life & Casualty Ins. 

Co. of Tennessee, App., 161 So. 129* 
Minn.—Wade v. National Bank of 
Commerce, 174 N.W. 889, 144 Minn. 
187. 

Mo.—Raker v. Service Life Ins. Co., 
49 S.W.2d 285, 226 Mo.App. 1233. 
Neb.—^Barrett v. Northwestern Mut. 
Life Ins. Co., 248 N.W. 391, 124 
Neb. 864. 

Tex.—^Puller v. Security Union Ins. 

Co., Civ.App,, 37 S.W.2d 235. 

Va.—Mutual Life Ins. Co. of New 
York V. Brown, 119 S.B. 142, 137 
Va. 278. 

32 C.J. p 1239 note 61. 

Svldence held liuiTiiacleiit 

(1) To establish estoppel against 
insured. 

Minn.—Wade v. National Bank of 
Commerce, 174 N.W. 889, 144 Minn. 
187. 

Tex.—^National Life & Accident Ins. 
Co. V. Smith, Civ.App., 20 S.W.2d 
142, error refused. 

(2) To establish that Insured's 
disability arose after delivery of 
policy to him.—^New York Life Ins. 
Co. V. Reedy. 180 So. 607, I8l Miss. 
774. 

(3) To permit recovery of premi¬ 
ums generally. 

U.S.—Equitable Life Assur. Soc. of 
U. S. V. Johnson,' C.C.A.Mich., 81 
F.2d 543. 

N.Y.—Schwartz v. Prudential Ins. 
Co. of America, 28 N.Y.S.2d 216, 
262 App.Div. 864—Way v. Pruden¬ 
tial Ins. Co. of America, 299 N.Y.S. 
667, 262 App.Div. 424. 

(4) To show binding or effective 
repayment of premiums to Insured. 
Ill.—Garrett Biblical Institute v. Na¬ 
tional Fire Ins. Co. of Hartford, 
267 I11.APP. 117. 

Kan.—^Davison v. Maryland Casualty 
Co., 267 P. 1001, 126 Kan. 366. 


(6) As to other matters. 

Ga.—Life & Casualty Ins. Co. v. 
Womack, 8 S.B.2d 791, 60 Ga.App. 
284, followed In 3 S.B.2d 794, 60 
Ga.App. 287. 

Ind.—Western Life Indemnity Co. v. 
Lindsay, 127 N.E. 841, 74 Ind.App. 
122 . 

R.I.—Colagiovannl v. Metropolitan 
Life Ins. Co., 190 A. 459, 57 R.L 
486'. 

78- Tenn.— Bennett v. Massachu¬ 
setts Mut. Life Ins. Co., 64 S.W. 
768, 107 Tenn. 371. 

79. Tex.—^Life Assoc, of America v. 
Goode. 8 S.W. 639, 71 Tex. 90. 

BX Ohio.—^Provident Sav. Life As¬ 
sur. Co. v. Statler, 34 Ohio Cir. 
Ct. 391, 17 Ohio Cir. Ct.,N.S., 69, 
affirmed 106 N.E. 1073, 88 Ohio 
St. 549. 

81. Dennurex to evidence 

N.C.—^Bynum v. Life Ins. Co. of Vir¬ 
ginia, 24 S.E.2d 613, 222 N.C. 742. 
Dismissal 

N.Y,—Chodroff v. Equitable Life 
Assur. Soc. of U. S., 31 N.Y.S.2d 
666 , 263 App.Div. 836, reargument 
denied 32 N.Y.S.2d 1019, 263 App. 
Div. 891. 

82. N.Y.—Latarullo v. National 
Surety Co., 192 N.Y.S. 721. 

83. S.C.—Griffith v. Metropolitan 
Life Ins. Co., 200 S.E. 89, 189 S.C. 
52. 

Fartioular questions held for Jury 

(1) Agent's authority to collect 
advance payments.—Mutual Life Ins. 
Co. of New York v. Brown, 119 S.E. 
142, 137 Va. 278. 

(2) Authority, or apparent author¬ 
ity, of particular person to counter¬ 
sign or issue policy. 

Ark.—Ozark Mut. Life Ass’n v. Dil¬ 
lard, 273 S.W. 378, 169 Ark. 136. 

1 Mo.—^Finley v. -Continental Ins. Co. 
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of City of New York, App., 299 S. 
W. 1107. 

(3) Voluntary character of premi¬ 
um payments.—Gibson v. General 
American Life Ins. Co., Tex.Clv.App., 
89 S.W.2d 1070, error dismissed. 

(4) Whether policies had been as- 
sigrned.—^Northem Lumber & Coal 
Co. V. Retail Lumberman's Inter-In¬ 
surance Exchange, 209 N.W. 880, 168 
Minn. 97. 

(5) Other questions. 

Or.—Pacific Trading Co. v. Sun Ins-. 

Office, 25 P.2d 1062, 146 Or. 211. 

Pa.—Reed v. Philadelphia Life Ins. 
Co., 58 PaSuper. 83, followed in 
Kennerdell v. Philadelphia Life 
Ins. Co., 58 Pa.Super. 94, Gummert 
V. Philadelphia Life Ins. Co., 58. 
Pa.Super. 96, and Duster v. Phil¬ 
adelphia Life Ins. Co., 68 PaSuper.. 
95. 

32 C.J. p 1239 note 68, p 1240 notes. 
64-66. 

Evidence held Insufflolent for Jury 

(1) On question of fraud of com¬ 
pany or its agent. 

U.S.—Equitable Life Assur. Soa of* 
U. S. V. Johnson, C.C.A.Mich., 81 
F.2d 543. 

Miss.—Metropolitan Life Ins. Co. v. 
Hall, 118 So. 826, 162 Miss. 413. 

(2) On question whether plaintiff 
made unequivocal demand to cancel 
policies.—^Adler v. Bumes, 192 N.E. 
922, 288 Mass. 409. 

I 84. U.S.—Equitable Life Assur. 
Soc. of U. S. V. Mercantile Com¬ 
merce Bank & Trust Co., C.C.A. 
Mo., 143 R2d 397, reversing, D.C., 
Mercantile-Commerce Bank &■ 
Trust Co. V. Equitable Life Assur. 
Soc. of U. S., 48 F.Supp. 661. 

Mo.—Taylor v. /Etna Life Ins. Co., 
164 S.W.2d 421, 236 Mo.App. 436— 
Comfort V. Travelers Ins. Co.,. 
App., 131 S.W.2d 734. 

85. Neb.—^Prudential Ins. Co. v- 



44 C.J.S. 


INSUBANCE 


§ 409 


Instructions are governed by the usual rules,8® 
and misleading instructions are properly refused.®*^ 

Verdict, judgment, and review. Actions seeking 
a recovery of premiums paid are governed by the 
general rules applicable in other civil actions with 
respect to the verdict,®® judgment,®® and proceed¬ 
ings on review.®® 

§ 409. Interest on Payments 

Interest from the date of payment usually is allowed 
on the recovery back of premiums paid; but the allow¬ 
ance of interest is not aiways a matter of right. 

Where premiums are recovered back, interest on 
the payments is not always allowed as a matter of 
right. It has been said that in some cases perhaps 
the company ought to refund the principal merely; 
that in others the company ought ex«quo et bono 


to refund the principal with interest; and that each 
case depends on the justice and equity arising out 
of its peculiar circumstances.®^ As a rule a re¬ 
covery of interest is allowed.®^ However, an as¬ 
sessment company which merely collects assess¬ 
ments from its policyholders and disburses them 
in payment of matured death claims is not liable 
for interest on assessments paid in by a policy¬ 
holder and recovered by him on a rescission of the 
contract.®® If recoverable, interest generally is 
computed from the time when the premiums were 
paid;®^ but it is sometimes allowed only from the 
date of the demand for repayment.®® A company 
which has wrongfully exacted premiums is not en¬ 
titled to interest on that part of the premiums 
which it allegedly lent to insured to make up the 
premium payments.®® 


Connelly. 98 N.W. 812, 5 Neb., XJn- 
off.. 407. 

86 . Xnatractioxus held proper 

(1) As to premiums paid after 
presumed death of insured.—McAdoo 

V. Metropolitan Life Ins. Co., 110 S. 

W. 2d 845, 233 Mo.App. 900. 

(2) As to premiums paid during 
period of alleged disability. 

Ga.—Metropolitan Life Ins. Co. v. 

Saul, 5 S.Fi.2d 214, 189 Ga. 1. 
Mo.—Taylor v. Mina. Life Ins. Co., 
154 S.W,2d 421. 236 Mo.App. 436. 

(3) A.s to other matters. 

U.S.—Equitable Life Assur. Soc. of 

U. S. V. Johnson, C.C.A.Mich., 81 F. 
2d 543. 

Ky.—Prudential Ins. Co. of America 

V. Rains. 136 S.W.2d 792, 281 Ky. 
506. 

Va.—Mutual Life Ins. Co. of New 
York V. Urown, 119 S.B. 142, 137 
Va. 278. 

87. Va.—Mutual Life Ins. Co. of 
XfW York V. Brown, supra. 

88 . A verdict for amotmt smaller 
than that sued for has been upheld 
as not being contrary to the instruc¬ 
tions of the court.—Taylor v. ^tna 
Life Ins. Co., 154 S.W.2d 421, 236 
Mo.App. 435. 

Directed verdict held proper 
Ga.—McLeod v. Travelers’ Ins. Co., 
92 S.K. 1014, 20 (3a.App. 228. 

89. Findings must support Judg¬ 
ment 

N.C.—VVychn v. New York Life Ins. 

<’o., 175 S.E. 697, 207 N.C. 45. 
Effect of demand for damages 

The fact that the petition de¬ 
mands damages for the refusal of 
thi* company to issue a policy on 
which the first premium has been 
paid does nut afCo'ct the right of 
plaintiff to recover in that action the 


amount paid as money had and re¬ 
ceived.—Summers v. Mutual Life 
Ins. Co., 75 P. 937, 12 Wyo. 369, 109 
Am,S.R. 992, 66 L.R.A. 812. 

Credit for amount returned 
Tex.—Security L. Ins. Co. v. Steph¬ 
enson, Clv.App., 136 S.W. 1137. 

32 C.J. p 1240 note 58. 
imnecessary relief 

The court may in a proper case 
render Judgment against the com¬ 
pany for excess assessments exacted 
by it, without requiring an account¬ 
ing or interfering with the past 
management of the internal affairs 
of the company.—^Frlck v. Hartford 
Life Ins. Co., 119 A. 229, 98 Conn. 
251. 

Enforcement against foreign compa- 
ny 

A judgment granting Injunctive re¬ 
lief and accounting as to excess as¬ 
sessments against foreign Insurance 
company can be enforced directly 
only against its property in the 
state or in personam against officers 
within court’s Jurisdiction.—Sauer- 
brunn v. Hartford Life Ins. Co., 116 
N.B. 1001, 220 N.Y. 363, reversing 
160 N.Y.S. 1039, 165 App.Dlv. 606 and 
reargument denied 116 N.E. 1073, 220 
N.Y. 776. 

90. Issue not presented below can¬ 
not be considered on appeal.—Mc¬ 
Clure V. Atlantic Life Ins. Co., 164 
So. 58, 231 Ala. 252. 

Election to treat policy 4 m valid 

If a policy is Issued to one person 
on the life of another without appli¬ 
cation by the latter, and the com¬ 
pany, when sued by the policyhold¬ 
er to recover back the premium be¬ 
cause of the invalidity of the policy, 
does not rely on a waiver of the ob¬ 
jection as a defense, it cannot on ap¬ 


peal elect to treat the policy as valid 
and so defeat a recovery.—Pulton v. 
Metropolitan Life Ins. Co., 19 N.Y.S. 
660. 

Jury finding not disturbed 

Ohio.—^Provident Sav. Life Assur. 
Co. v. Statler, 34 Ohio Clr.Ct 891, 
17 Ohio Cir.Ct.,N.S., 69, affirmed 
106 N.E. 1073, 88 Ohio St. 549. 

32 C.J. p 1240 note 60. 

91. Pa.—^American Life Ins. Co. v.. 
McAden, 1 A. 266, 109 Pa. 399, 406. 

92. Miss.—Home Ins. Co. v. Cavin, 
149 So. 800, 167 Miss. 202. 

Mo.—Hablutzel v. Home Life Ins. 
Co. of New York, App., 52 S.W.2d 
480, affirmed 59 S.W.2d 639, 332 
Mo. 920. 

82 C.J. p 1240 note 62. 

93. U.S.—Blakely v. Fidelity Mut. 
Life Ins. Co., C.C.Pa., 143 F. 619, 
affirmed 164 P. 43, 83 C.C.A. 166, 
certiorari denied 28 S.Ct. 257, 207 
U.S. 692, 52 L.Ed. 855. 

94. U.S.—Pidelity-Phenix Fire Ins. 
Co. of New York v. Queen City 
Bus & Transfer Co., C.C.A.Md., 3 
P.2d 784. 

32 C.J. p 1240 note 64—26 C.J. p 130 
note 74. 

95. Ind.—^American Mut. Life Ins. 
Co. V. Bertram, 70 N.B. 268, 168 
Ind. 61, 64 L.R.A. 935. 

32 C.J. p 1240 note 65. 

Date of service of writ 

Interest has been held recoverable 
only from the date of the service of 
the writ, and not from the time the 
premium was paid.—Porter v. Bus¬ 
sey, 1 Mass. 436. 

96. U.S.—Mutual Life Ins. Co. of 
New York v. Hellbronner, C.C.A.. 
Mo., 116 F.2d 855, certiorari denied 
61 S.Ct. 829, 312 U.S. 707, 86 L. 
Ed. 1139. 


See Vols. 45 and 46 for §§ 410 to End 


1405 
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IN THIS VOLUME 


Page 


In practice. 413 

Insanity . 334 

Insanus cst qui, abjccta ratione, .omnia cum 

impctu ct furore facit. 334 

In satisfactionibus non permittitur amplius 

fieri quam scmel factum est. 334 

Inscribcrc . 334 

Inscriptio. 334 

Inscription . 334 

Inscriptioncs . 334 

Inscrutable, fault . 334 

Insect . 334 

Insecticide . 33S 

Insecure . 335 

Insecurity clause . 335 

Insensible . 335 

Insert . 335 

In session . 335 

Tnsetena . 335 

Inside . 335 

Insidiatores viarum. 335 

Insidious . 335 

In sight . 335 

Insignia . 336 

Insiliarius . 336 

Insilium . 336 

Insimirl . 336 

Insimul coinputassent. 336 

Insimul tenuit. 336 

Insinuacion . 336 

Jnsinuarc . 336 

Insinualio . 336 

Insinuation . 336 

Insist . 336 

In socictatis contractibus fides exuberet. 336 

Insolation . 336 

Insolent . 336 


Insolently ... 

In solido ... 

In Sjolidum... 

Insoluble . 

In solutum . 

Inspector . 

Inspectorship, deed of. 

Inspector tickets . 

Insppcimus . 

Inspicere ... 

Inspiciendo . 

Inspiration . 

Install ..... 

Installation . 

Installment ...•.. 

Instance ..-. 

Instance court . 

Instancia . 

Instans est finis unius temporis et principium 

alterius . 

Instant . 

Instantaneous . 

Instantaneously . 

Instanter . 

Instantly . 

Instar . 

In statu quo . 

Instaurum . 

Instead . 

Instigate . 

Instigated . 

Instigation . 

Instigator . 

Instinctive .. 

In stipulationibus cum quaeritur quod actum 
sit, verba contra stipulatorem interpretan- 
da sunt. 


Page 

336 

336 

336 

336 

336 

407 

407 

407 

407 

407 

407 

407 

407 

408 
408 

408 

409 
409 

409 

409 

409 

409 

409 

410 
410 
410 
410 
410 
410 
410 

410 

411 
411 


411 
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WORDS AND PHRASES 


Page 

In stipulationibus id tempus spectatur quo con- 


trahimua . 411 

Instirpare . 411 

In stirpes. 411 

Institor. 411 

Institoria actio. 411 

Institorial power . 411 

Institucion . 411 

Instituciones . 411 

Institute. 411 

Instituted. 412 

Institutes . 411 

Instituting-... 412 

Institutio haeredis. 412 

Institution . 412 

Institutiones . 416 

Institution of learning. 415 

Instruccion . 416 

Instruct . 416 

Instruction . 417 

Instrument . 417 

Instrumenta . 422 


Instrumenta domestica seu adnotatio, si non 
aliis quoque adminiculis adjuventur, ad 

probationem sola non suificiunt. 422 

Instrumental . 422 

Instrumentality . 422 

Instrument for unconditional payment of mon¬ 
ey only. 421 

Instrument inter partes .421, 423 

Instrument in writing.421, 423 

Instrument of writing.421, 423 

Instrument of Sasine.422, 423 

Instrument .. • • 423 


Page 

Insubordinate . 423 

Insubordination . 423 

Insucken multures. 423 

Insufficiency . 423 

InsuflScient . 423 

Insufficiently. 424 

Insula . 424 

Insular ... 424 

Insulate . 424 

Insulating . 424 

Insulation . 424 

Insulator . 424 

Insulin . 424 

Insult . 424 

Insulting . 424 

In suo hactenus facere licet quatenus nihil in 

alienum immittit . 425 

In suo quisque negotio hebetior est quam in 

alieno . 425 

Insuper . 425 

Insuperable . 425 

Insupportable . 425 

Insurability . 425 

Insurable interest . 425 

Insurance . 425 

Literary institution. 415 

Mechanical instruments or implements. 418 

Optical instrument . 418 

Philosophical instruments or apparatus. 418 

Private institution. 415 

Public institution . 416 

Scientific institution. 416 

Scientific instruments. 419 

Written instrument .421, 423 
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INDEX TO 

INSANE PERSONS 


Abandonment 

Estate by guardian or committee on death of 
ward, § 84 

Property by insane person, § 104 
Abatement, 

Actions, 8 146 

Appeal in lunacy proceedings on death of alleged 
lunatic, § 33, p. 95 

Lunacy proceedings on death of party, § 16 
Prosecution by insanity of accused, § 127 
Restoration of sanity, proceedings for, on death 
of ward, § 55, p. 153 
Absolute imbecility defined, § 2, p. 34 
Accounting and settlement § 87, pp. 211-235 

Action by ward against committee or guardian 
failing to account § 135, p. 295 
Administrator of guardian, or committee, duty 
to account § 87, p. 212 
Adversary nature of proceedings, § 87, p. 220 
Allowance of items in favor of guardian or com¬ 
mittee, 8 87, pp. 216-219 
Andllary guardian, § 154, p. 332 
Annual accounts, 8 87, pp. 212, 213 
Review of, § 87, p. 227 
Appeal, § 87, pp. 227-229 
Attoniey ad litem, 8 87, p. 223 
Attorney’s fees, § 87, pp. 230,231 

Credit for expenditures, § 87, pp. 218, 219 
Bill of review to revise settlement § 87, p. 233 
Broach of bond by failure to account § 53, p. 144 
Burden of proof, § 87, pp. 224, 225 
Charges, § 87, pp. 213-215 
Collateral attack, § 53, p. 148; § 87, p. 231 
Commissions allowed on each accounting, § 51, 
p. 138 

Compensation, 

Lenied for failure to account, § 51, pp. 136, 
137 

Determined on, § 51, p. 141 
Oomponml interest § 87, pp. 215, 216 
Compromise of action for accounting, § 87, p. 
210 

Conclusions of law, § 87, p. 226 
Cwjclusivcness and effect § 87, pp. 231, 232 
Sureties of guardian or committee, § 53, p, 
148 

Condition precedent to action, 

Guardian against ward, § 135, p. 294 
Guardian’s or committee’s bond, § 53, p, 148 
Ward against giiardian, § 135, p. 295 
Costs, § 87, pp. 2;J0, 231 

(b*(‘dit for expenditures, § 87, p. 218 
Credits, 8 87, pp. 216-219 

Damages to guardian’s property by ward, allow¬ 
ance for, § 8!7, p. 217 

Death of ward, accounting on, § 87, p. 213 
Debt of ward to guardian, including in account 
§ 87, p. 217 

44 aj . s .--«8 


Accounting and settlement—Continued, 

De facto guardian, § 87, p. 212 

Expenditures, allowance for, § 87, p. 217 
Equitable nature of proceedings, § 87, p. 219 
Equity Jurisdiction, § 87, p. 221 

Opening settlements, § 87, p. 232 
Evidence, § 87, pp. 224, 225 

Setting aside or opening settlement § 87, p. 
234 

Examination of accounts, § 87, pp. 225, 226 
Exceptions to account, § 87, pp. 224, 226, 227 
Expenditures, credit for, § 87, pp. 216-219 
Expenses, § 87, pp. 230, 231 
Final accounting, § 87, p. 213 
Findings, § 87, p. 226 

Forfeiture of compensation for failure to ac¬ 
count, § 87, p. 212 
Guardian ad litem. 

Appointed to represent ward, § 87, p. 223 
Opening settlement for failure ta appoint, § 
87, p. 233 

Guardian of insane guardian, accounting by, § 87, 
p. 213 

Harmless error, review of, § 87, p. 229 
Hearing, § 87, pp. 225, 226 
Appeal, 8 87, p. 229 

Setting aside or opening settlement § 87, p. 
234 

Improvements to ward’s estate, allowance for, § 
87, p. 217 

In rem or in personam, nature of proceedings, 
§ 87, p. 220 

Interest, § 87, pp. 214-216 

Balance due guardian, § 87, p. 217 
Interim accounts, § 87, p. 213 
Intermeddler, § 87, p. 212 

Credit for expenditures for support of in¬ 
competent and family, § 87, p. 218 
Limitations and laches affecting accounting 
against, § 87, p. 221 

Intermediate settlement, conclusiveness, § 87, p. 
232 

Issues, § 87, pp. 225, 226 
Itemized accounts, § 87, p. 220 
Judgment or decree, § 87, pp. 226, 227 

Setting aside or opening settlement, § 87, 
p. 234 

Jurisdiction, $ 87, pp. 220, 221 

Opening and setting aside settlements, § 87, 
pp. 232, 233 

Laches, § 87, p. 221 

limitation of proceedings for, § 87, p. 221 
Motion to make account more specific, § 87, p. 
220 

Nature and form of proceedings for, § 87, pp. 
219, 220 
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A-Ccounting and settlement—Continued, 

Notice, § 87, p. 222 

Opening settlement for failure to give, § 87, 
p. 233 

Objections to account, § 87, p. 224 
Opening, vacating or setting aside settlement, § 
87, pp. 232-234 
Order, § 87, pp. 226, 227 
Parties, § 87, pp. 222, 223 
Appeal, § 87, p. 228 
Opening settlement, § 87, p. 234 
Penalty for failure to account, § 87, p. 212 
Periodical accounts, § 87, pp. 212, 213 

Conclusiveness of settlements, | 87, p. 232 
Personal representative, accounting by, § 87, p. 
213 

Persons entitled to accounting, § 87, pp. 222, 223 
Persons entitled to review, § 87, p. 228 
Pleading, § 87, p. 223 

Opening settlement, § 87, p. 234 
Presumptions, § 87, p. 225 

Appeal in accounting proceedings, § 87, p. 
228 

Procedure, § 87, pp. 219-231 
Profits, § 87, pp. 214, 215 

Property and funds which must be accounted 
for, § 87, p. 213 

Receipts, failure to present, § 87, p. 220 
Reduction of bond conditioned on accounting, § 
53, p. 142 

Reference, § 87, p. 226 

Removal of guardian for improper accounting, § 
47, p. 130 

Removed guardian, accounting by, § 87, pp. 234, 
235 

Rents, § 87, pp. 214, 216 

Repair of ward’s estate, expenditures for, § 87, 
p. 217 

Restoration to sanity, accounting on, § 55, p. 154; 
§ 87, p. 213 

Review, § 87, pp. 227-229 
Sale, 

Order of court, affected by failure to account 
for proceeds, § 95, p. 263 
Proceeds from, § 87, p. 214 
Ward’s property to guardian validated by 
approval of accounts, § 95, p. 261 
Service in proceedings to open settlement, § 87, 
p. 234 

Services of ward, § 87, p. 215 

Statute, compliance of account with, § 87, p. 220 

Successor guardian, § 87, p. 232 

Account and settlement with, § 87, pp. 284. 
235 

Suflciency of account, § 87, p. 220 
Support of ward and family, 

Oredit for expenditures, § 87, pp. 217, 218 
Payment by guardian of past due debts for 
support, § 87, p. 217 

Surety’s liablli^ determined on, § 53, p. 148 
Time for appeal, § 87, p. 228 
Traveling expenses, allowance for, § 87, pp. 216, 
217 

Trial de novo on appeal, § 87, p. 229 
Verification, § 87, p. 220 
Veterans, post 
Vouchers, § 87, p..220 


Accounting and settlement—Continued, 

Ward’s accounting and settlement with, § 87, p. 
234 

Acquittal of accused on ground of insanity, § 131, pp. 

287-289 

Actions, 

Conditions precedent, post 
Guardianship, post 

Insane pei-sons or representatives, by or against, 
§1 133-153, pp. 290-331 

Restoration to sanity, action to determine, § 55, 
pp. 151-156 
Support, 

Action by public authority for reimburse¬ 
ment, § 75, pp. 183-187 
Actions to enforce, § 73 
Acute primary dementia defined, § 2, p. 26 
Addict defined, § 2, p. 21 
Adjudication of insanity, 

Adverse possession suspended by, § 105 
Annulment of adjudication for purpose of com¬ 
mitment, § 67, p. 168 

Bail for accused adjudicated insane, § 128 
Commitment of accused adjudicated Insane, § 128 
Contracts affected by, § 112, pp. 270-273 
Conveyances affected by, § 118, pp. 277-279 
Judgment affected by, § 151, p. 325 
Mortgages, capacity to execute affected by, § 
121 

Necessity for restraint, § 65 
Real property, adjudication as condition to order 
of sale, § 93, p. 252 

Administrators. Executors and administrators, gen¬ 
erally, post 

Admissibility of evidence of insanity, § 5 
Admissions, 

Failure to deny. 

Answer, § 148, pp. 319, 320 
Reply, $ 148, p. 321 
Guardian or committee, § 144, p. 312 
Adolescent insanity defined, § 2, p. 15 
Adopted children, allowance for support out of Insane 
foster parent’s estate, § 90, p. 242 
Advancements to adult child for support, § 90, pp. 
241, 244 

Adversary nature of proceedings for sale of property, 
§ 94, p. 257 

Adverse interest of guardian or committee, § 86, p. 
208 

Adverse possession by or against, §§ 105, 106 
Affective insanity defined, § 2, p. 15 
Affidavits, 

Appointment of guardian ad litem, § 143, p. 308 
Commitment proceedings, § 67, p. 165 
Issuance of commission or directing trial, $ 19, 
p. 77 

Lunacy petition, § 17 
Necessity for sale, § 94, p. 258 
Provisional orders in lunacy proceedings, 8 IS 
Qualification of next friend, § 143, p. 309 
Restoration to sanity, proceedings for, § 55, p. 
154 

Vacation of judgment against insane defendant, 
§ 151, p. 328 . 

Affidavits of defense in action by or against, 8 148, 
pp. 319, 320 
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iflarmance, 

Contract, pleading negativing, § 148, p. 319 
Conveyance, § 120 

Affirmative defenses in action against, § 148, p. 319 
Agency of guardian or committee for ward, § 85, p. 

194 

Agents, 

Appointment by insane person, § 116 
Contracts of agents, § 116 
Guardian or committee. 

Authority to employ, § 85, p. 207 

Agent to collect assets, § 86, p. 210 
Liability for acts of, § 86, p. 211 

Agraphia defined, § 2, p. 21 
Aldoiomanla defined, § 2, p. 19 
Aidoiomaniac defined, § 2, p. 21 
Alias lunacy proceedings, costs, § 34, p. 97 
Alien, 

Appointment as guardian, § 42, p. 125 
Removal of alien incompetent from state, § 59 
Subject to lunacy inquisition or guardianship, § 
11, p. 03 

Alienist’s compensation in proceedings to determine 
restoration to sanity, § 55, p. 156 
Allowance of claims against estate, § 91, pp. 246- 
240 

Alteration in succession of insane person's property, 

§ 82 

Amoiidmont, 

Parties in action by or against, § 146 
Pleading, 

Action by or against, § 148, p. 321 
Coinmitmeut proceedings, § 67, p. 165 

Alliens defined, ^ 2, p. 21 
Amentia defined, § 2, p. 22 

Amount of rec'overy by public authorities for sup¬ 
port, Ji 75, pp. 186, 187 

Ancillary guardians or committee, §§ 154, 155, pp. 331- 
334 

Necessity for adjudication of incompetency be¬ 
fore appointment, § 40, p. 102 

Andromania defined, § 2, p. 19 

Annulment of adjudication of insanity for puipose of 
('ommitiiMMit, § 07, p. 168 

Answer in action by or against, § 148, pp. 319, 320 
Aphasia ilefuicd, 8 Ji, p. 

Aphonia defined, S 2, p. 22 
AiM>plexy (lelined, § 2, p. 22 
Ajipeal and (M*n)r, 

Se<j, also. Review, generally, post 
Accounting and wjttlement, 8 87, pp, 227-220 
Appoiiitimuit of representative for insane litigant, 
8 143, p. 307 

(Joiifirmation or upiiroval of sale, § 95, p. 264 
Costs of appeal, credit on accounting by guardian 
or (‘oinmlttc'c, § 87, p. 218 

Dissmissal on ground of want of representation 
(if insane litigants, § 141, p. 304 
Guardian or committee, proceedings to appoint, 
8 40, pp. 116-120 

Lima(*y ]>ro<*eedings, § 33, pp. 93-97 
Costs, 8 ;{4, p. i>7 

Qj’der of commitment, § G7, p. 168 
Ord(‘r of court, 8 9o. P- 204 
Removal of guardian or committee, § 47, pp. 133, 
134 * 


Appeal and error—Continued, 

Restoration to sanity, proceedings to determine, 

S 55, pp. 155, 156 

Appearance, 

Action by or against, § 147, pp. 317, 318 
Curing defective service of notice in lunacy pro¬ 
ceedings, § 18, p. 76 
Foreign conservator, § 155 
Guardianship, post 

Insane person by attorney, § 141, pp. 303, 304 
Proceedings for appointment of guardian or com¬ 
mittee, § 40, p. Ill 
Waiver, 

Errors In lunacy proceedings, § 27, p. 85 
Notice or defects therein, 

Appointment of guardian or committee, 

§ 40, p. 109 

Lunacy proceedings, § 18, p. 74 
Removal of guardian or committee, § 47, 
p. 132 

Restoration to sanity, proceedings for, § 
55, p. 153 

Application, 

Appointment of r^resentatlve of insane liti¬ 
gant, § 143, pp. 307, 306 
Commitment, § 67, pp. 164,165 
Discharge from asylum, § 72, p. 173 
Execution against insane person, § 151, p. 330 
Guardianship, post 
Lunacy proceedings, § 17 

Persons who may present, § 16 
Order to sell property, § 94, pp. 257-260 
Removal of lunatic from state, § 59 
Support of family out of estate, § 90, pp. 244, 245 

Appraisal of realty before making loans secured by, 

§ 85, p. 204 

Arbitration of claims, guardian's or committee’s au¬ 
thority, § 85, p. 197 

Arrest, 

Committed person, § 60 

I Insane person, confinement pending commitment 
proceedings, § 66 

Ai*teriosclerosis defined, § 2, p. 22 

Assumpsit to recover expenses for maintenance in 
public institution, § 75, p. 184 

Asylums, 

Acquitted insane person, commitment to, § 131, 
pp. 287-289 

Execution of order for commitment to, § 69 
Hospital officer’s liability for torts of discharged 
patient, § 125 

Injuries to criminal insane inmates, § 130, p. 287 
Insane accused, commitment to, § 130, pp. 286- 
' 287 

Officers, discharge of inmate by, § 72, pp. 172, 
173 

Reimbursement of public authorities for expens¬ 
es incurred in maintaining insane person, § 
76, pp. 177-187 

Restoration to sanity of persons committed to, 
I 72, pp. 172-174 

Sexual psychopathic persons, commitment to, i 
130, p. 287 
Attorneys, 

Acting as guardian, compensation for legal serv¬ 
ices, § 51, p. 140 
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Attorneys—Continued, 

Ad litem in proceedings for accounting by guard¬ 
ian or committee, § 87, p. 223 
Appearance, 

Authority to enter, § 147, p. 317 
Insane person by attorney, § 141, pp. 303, 304 
Appointed in proceedings to allow or fix guardi¬ 
an’s or committee’s compensation, § 51, p. 141 
Authority of guardian or committee to employ, 
§ 85, p. 207 

Collect assets, § 86, p. 210 
Capacity of insane person to appoint, § 116 
Committed person’s right to counsel, § 71 
Guardian’s or committee’s liability for negligence 
of, § 86, p. 211 
Lunacy proceedings. 

Appearance as waiver of notice, § 18, p. 74 
Representation of alleged lunatic by, § 20 
Service of notice by, § IS, p. 75 
Necessarfes, service of attorney as, § 115, pp. 276, 
277 

Signature to petition for appointment of guardi¬ 
an or committee, § 40, p. 105 

Attorney’s fees. 

Accounting and settlement, § 87, pp. 230, 231 
Allowances for services rendered committee or 
guardian, § 88, p. 236 
Apx)ointment of guardian, § 40, p. 120 
Attorney acting as guardian, § 51, p. 140 
Credit for expenditures by guardian or commit¬ 
tee, § 87, pp. 218, 219 
Estate’s liability for, § 88, pp. 236, 287 
Guardian ad litem, allowance to, § 145 
Lunacy proceedings, attorneys* fees as item of 
cost, § 34, p. 99 

Presentation and allowance of claim for, § 91, 
p. 246 

Removal of guardian or committee, § 47, pp. 132, 
134 

Restoration to sanity, proceedings to determine, 
$ 55, p. 156 

Sterilisation proceedings, § 71 
Support of wai-d’s family, proceedings for allow¬ 
ance, § 90, p. 245 

Automobiles, liability of incompetent for negligent 
operation, § 124 

Auxiliary nature of proceedings for appointment of 
temporary guardian, § 8, p. 56 
Avoidance, 

.See, also, Setting aside, generally, post 
Contracts, § 113 
Deed, § 120 
Ball, 

Insane accused, § 128 
Keep peace by person committed, § 70 
Beliefs as test of insanity, § 2, p. 15 
Bids on sale of property under order of court, § 
95, p. 261 

Bill in equity, in action by or against, § 148, pp. 318, 
319 

Bill of review. 

Order directing and confirming sale, § 95, p. 264 
Setting aside appointment of guardian, § 41, p. 
123 

Boarding ward, surety’s right to insist on charge by 
guardian, § 53, p. 144 


Bona fide purchaser, 

Alleged incompetent, purchase from, § 118, p. 
279 

Prescription in favor of, § 106 
Property under order of court, § 96 
Bonds, 

Appeal in lunacy proceedings, § 33, p. 95 
Funds deposited in bank by guardian, security 
for, § 85, p. 205 

Guardian or committee, § 53, pp. 141-151 

Costs of accounting assessed against surety, 
§ 87, p. 230 

Mortgage of realty, § 93, p. 253 
Special sale bond, § 94, pp. 259, 260 
Surety as party in proceedings for account¬ 
ing by guardian or committee, § 87, p. 
223 

Next friend, § 143, p. 309 
Release from commitment, § 70 
Removal of liens on property sold under order 
of court, § 95, p. 261 
Borrowing money. 

Authority of guardian or committee, § 85, p. 196 
Liability of guardian or committee borrowing 
without authority, § 86, p. 211 
Burden of proof, 

Accounting and settlement, § 87, pp. 224, 225 
Actions by or against, § 149 
Guardian or committee, proceedings for appoint¬ 
ment, § 40, pp. 112,113 

Guardianship, appointment and qualification, § 
149 

Insanity, § 4 
Mental incapacity, § 149 
Necessaries, § 149 

Removal of lunatic from state, § 59 
Setting aside inquisition proceedings, § 27, p. 84 
Support, recovery by public authorities, § 76, p. 
186 

Business, 

Allowance of expenses in conducting wai*d’s 
business, § 87, p. 217 
Guardian or committee 

Authority to conduct, § 85, p. 196 
Consent to ward to transact, § 112, p. 272 
Cancellation of sale under order of court, § 95, p. 263 
Capacity to sue and be sued,’ § 134 
Foreign guardian, § 155 
Objection to incapacity to sue, § 146 
Pleading alleging Incapacity, § 148, p. 319 
Capacity to take and hold property, §§ 103-106, pp. 
268-270 

Care, § 3, pp. 48, 49 

Conunissioner of lunacy to supervise, § 71 
Causal insanity defined, § 2, p. 15 
Caveat emptor doctrine applied to purchaser under 
order of court, § 95, p. 264 
Cerebral anemia defined, § 2, p. 22 
Cerebral arteriosclerosis. 

Defined, § 2, p. 23 
Insanity due to, §2, p. 10 
Cerebral aschemia defined, § 2, p. 23 
Cerebral atrophy defined, § 2, p. 23 
Cerebral embolism defined, § 2, p. 23 
Certificates, 

Restoration to sanity, |72, p. 174 
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Certificates—Continued, 

Superintendent of a?j.vlum, appointment of guard¬ 
ian on, § 4D, p. m 

Certificates of deposit, loan or investment requiring 
security, § 85, p. 206 
Certiorari, 

Appointment of guardian, § 40, pp. 117, 118 
Lunacy proceedings, § 33, p. 94 
Order of commitment, § 67, p. 169 
Restoration to sanity, proceedings to review de¬ 
termination, § 66, p. 156 

Change of venue of commitment proceedings, § 67, p. 
164 

Charges in rendering accounts of guardian or com¬ 
mittee, § 87, pp. 213-215 
Charitable gifts by ward or committee, § 81 
Chattel mortgages, guardian’s or committee’s author¬ 
ity to mortgage, § 93, p. 250 

Check revoked on adjudication of insanity and ap¬ 
pointment of guardian, § 112, p. 271 
Children. Parent and child, g^erally, post 
Choked disc defined, § 2, p. 23 
Choreic insanity defined, § 2, p. 16 
Chronic insanity defined, § 2, p. 15 
Circular insanity defined, § 2, pp. 16, 18 
Cirrhosis of the brain defined, § 2, p. 23 
Cities, 

Liability for costs of commitment proceedings, 
§ 67, p. 164 

Recovery for support of criminal insane, § 132 
Civil acta, insanity avoiding, § 98 
Civil death, insane persons treated as legally dead, 
§3,p.40; §98 

Civil nature of lunacy proceedings, § 8, pp. 66, 56 
Claims against estate of ward, §§ 88, 91, pp. 235-250 
Action against guardian or committee, § 135, p. 
295 

Admission by guardian, of presentation and re¬ 
jection, § 144, p. 312 

Compromise and settlement by guardian, com¬ 
mittee or guardian ad litem, § 144, p. 313 
Presentation as condition pi’ecedent to action, § 
134 

Support, demurrer raising lack of verification, 
§ 75, p. 186 

Clerk, authority of guardian or committee to em¬ 
ploy, § 85, p. 207 
Clerk of court. 

Letters of guardianship, power to issue, § 40, p. 
115 

Obligee of bond of guardian or committee, § 53, 
p. 143 

Powers i*espocting lunacy proceedings or ap¬ 
pointment of guardian, § 10, p. 59 
Warrant for arrest of committed person issued 
by, § 69 

Clothing, requiring relative to furnish, § 76, p. 187 
Collatcrtil attack. 

Accounting by guardian, § 53, p. 148 

Judgment In accounting proceedings, § 87, p. 
231 

Appointment of guardian or committee, § 40, pp. 

109, 110; § 41, pp. 122-124 
Commitment order, § 68 
Commitment proceedings, § 67, p. 165 
Discharge of guardian or committee, § 53, p. 148; 
§ 56 


Collateral attack—Continued, 

Discharge of sui-eties of guardian or committee, 
§ 53, p. 147 

Execution sale of insane person’s property, § 151, 
p. 330 

Foreclosure of mortgage on insane person’s prO]?- 
erty, § 95, p. 260 

Foreign adjudication of insanity, § 32, p. 92 
Judgment against insane defendant, § 151, p. 320 
Lease, § 93, p. 254 
Lunacy proceedings, 

Absence of lunatic from hearing, § 20 
Adjudication, § 32, pp. 92, 93 
Foreign adjudication, § 32, p. 92 
Judgment without notice, § 18, p. 73 
Payment of claim, order for, § 91, p. 248 
Sale, § 94, p. 260 

Order of court, § 95, p. 264 

Collateral kindred, allowance for support out of 
insane relative’s estate, § 90, pp. 242-244 
Collection, 

Assets by guardian or committee, § 86, p. 210 
Debts, action by guardian or committee to col¬ 
lect, § 135, p. 293 

Comity affecting foreign guardian. 

Capacity to sue or be sued, § 155 
Rights to property, § 151, pp. 332, 333 
Commingling funds of guardian and ward in de¬ 
posits account, § 85, p. 205 

Commission of lunacy. Lunacy proceedings, post 
Commission to determine guardianship, § 40, p. 112 
Commission to try issue of insanity in commitment 
proceedings, § 67, p. 167 
Commissioner of charities and correction, 

Pleading right to institute action as next friend, 
§ 148, p. 319 

Power to institute action for inmates, § 135, p. 
293 

Commissioner to conduct sale under order of court, 
§ 95, p. 261 

Commitment. Restraint of insane persons, post 
Committee. Guardianship, post 
Compensation, 

Alienist in proceedings to determine restoration 
to sanity, § 5b, p. 156 
Attorney’s fees, generally, post 
Guardian ad litem, § 145 
Guardian or committee, §§ 60, 51, pp. 135-141 
Forfeiture for failui*e to account, § 87, p. 212 
Complaint in action by or against, § 148, pp. 318, .819 
Compound interest, committee’s or guardian’s lia¬ 
bility for, § 87, pp. 215, 216 
Compromise, 

Action for accounting, § 87, p. 219 
Claim by general guardian, committee or guard¬ 
ian ad litem, § 85, p. 197; § 144, p. 313 
Conclusiveness, 

Ability to pay for support, determination In com¬ 
mitment proceedings, § 75, p. 184 
Adjudication of lunacy on right to contract, § 
112, pp. 271, 272 
Commitment, § 68 

Discharged from commitment, § 72, pp. 173, 174 
Guardianship, post 

Restoration of sanity, determination as to, § 56 
Sale under order of court, § 95, pp. 264, 265 
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Conditions, 

Sale of property under order of court; § 96, pp. 
260, 261 

Support to collateral kindred or cbUdren of in¬ 
sane person, § 90, p. 244 
Conditions precedent, 

Actions, 

Bond of guardian or conunlttee, { 53, pp. 148, 
149 

Guardian or committee against ward, S 135, 
p. 294 

Insane person, action against, § 134 
Public authorities for reimbursement for sup¬ 
port, § 75, pp. 183, 184 
Ward against guardian, § 135, p. 295 
Appointment of representative of insane litigant, 
§ 143, p. 307 

Confession of judgment in action by or against, { 151, 
p. 326 

Confinement Hestraint of insane persons, post 
Confirmation or approval of sale, § 95, p. 262 
Appeal from order, § 95, p. 264 
Limitation of action to set aside commencing to 
run from confirmation, § 95, p. 264 
Setting aside after approval, § 95, p. 264 
Setting aside order of confirmation, § 95, p. 263 
Conflict of laws, gnardlan*s and commlttee^s power to 
s^l realty, § 93, p. 252 
Congenital idiocy defined, § 2, p. 23 
Congenital insanity defined, § 2, p. 16 
Consent, 

Commitment, § 64 

Guardian or conunlttee, § 144, p. 312 
Contract, § 112, p. 272 
Conveyance, § 118, p. 279 
Irregular trial, § 150 

Insane litigant to representation by next friend, 

§ 114, pp. 311, 312 

Insane mortgagor to possession by mortgagee, § 
121 

Ward, excusing act of guardian, $ 85, p. 195 
Consent judgment in action by or against, § 161, p. 326 
Consent order in proceedings for appointment of 
guardian, appeal from, § 40, p. 117 
Conservator. Guardianship, po^ 

Constitutional duty of legislature to egtflh Hnh regula¬ 
tions for care and custody, § 58 
Constitutionality of statutes. 

Appointment of guardian without notice, § 40, p. 
106 

Notice of lunacy proceedings, § 18^ ig). 72, 74 
Sterilization, § 3, pp. 49, 50 
Support by r^atlves, § 75, p. 180 
Construction of lunacy statutes, § 63 
Constructive service. 

Notice in lunacy proceedings, § 18, p. 76 
Process in actions by or against, S 147, p. 317 
Contempt, 

Commencing action without leave of court, § 138 
Enforcement of husband’s liability for insane 
wife’s support, § 73 

Contingent fees, authority of guardian or committee 
to employ attorney on, § 86, p. 207 
Contingent interest, right to s^ S 93, p. 256 
Continuance, 

Commitment proceedings, § 67, p. 167 ^ 


Continuance—Continued, 

Insanity, 

Burden of proof, § 4 
Presumption of, § 32, p. 92 
Lunacy proceedings, § 19, p. 77 
Contracts, §§ 107-116, pp. 270-277 
Guardianship, post 
Pleading, 

Insanity as defense to contract, S 148, p. 320 
Negativing aflarmance, § 148, p. 319 
Support, §§ 73, 76; § 89, p. 239 

Guardian or committee, § 85, p. 196 
Parent to support Insane child, § 74, p. 176 
Conversion, action in name of guardian or committee, 
§ 139, p. 301 

Conveyances. Deeds and conveyances^ generally, post 
Convict, guardian or committee for insane convict, § 
11, p. 68; § 40, p. 111. 

Coprolalia defined, § 2, p. 23 

Corporation, appointment as guardian or committee, 
143 
Costs, 

Accounting and settlement by guardian and com¬ 
mittee, § 87, pp. 230, 231 
Actions by insane persons, § 153 
Appointment of guardian, § 40, p. 120 
Commitment proceedings, § 67, p. 164 
Compensation of guardian ad litem as, § 145 
Credit for expenditures by guardian or commit¬ 
tee, § 87, p. 218 

Lunacy proceedings, § 34, pp. 97-99 
Eemoval of guardian or committee, § 47, p. 134 
Restoration to sanity, proceedings to determine, § 
65, p. 156 

Support of ward’s family, proceedings for allow¬ 
ance, § 90, p. 245 

Co-tenant of ward as party in proceedings for order 
to sell property, § 94, p. 268 
Counter affidavits to oppose provisional orders in 
lunacy proceedings, § 13 
Counties, 

Costs, liability for, 

Commitment proceedings, § 67, p. 164 
Lunacy proceedings, § 34, p. 98 
Criminal insane, liability for support, $ 132 
Expenses of maintaining insane person in hos¬ 
pital, liability for, § 75, pp. 182, 184, 185 
Public institution, limitation of action to recover 
for support, § 75, p. 185 
Recovery for support, § 75, p. 187 
County excise board member acting as guardian, 
compensation of, § 51, p. 136 
County Insanity board, power to commit, § 67, p. 
164 

County jail, confinement of person acquitted on 
ground of insanity, § 131, p. 288 
Courts, 

Duty to protect rights, § 133 
Power over, § 3, p. 49 

Covenants, guardian’s or committee’s authority to 
bind ward, § 85, p. 196 
Craziness defined, § 2, p. 23 
Crazy defined, § 2, p. 23 
Creditors, 

Action against insane person, $134 
Application by. 

Lunacy proceedings presented by, 8 15 
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Creditors—Continued, 

Application by—Continued, 

Sale of property, § 94, p. 267 
Parties in proceedings for accounting by guardi¬ 
an or committee, § 87, p. 223 
Preference among, § 91, pp. 249, 260 
Proceeds from sale under order of court, rights 
of creditors to, § 97 
Rights against estate, § 88, p. 235 
Sale under order of court as binding on, § 95, p. 
265 

Cretinism defined, § 2, p. 23 
Crimes, §§ 127-132, pp. 283-290 
Ill treatment of lunatic, § 77 
Insanity as, § 2, p. 10 
Criminal insane, commitment of, § 64 
Criminal sexual psychopathic person defined, § 2, p. 
23 

Cross complaint, service of process on cross com¬ 
plaint on next friend, § 147, p. 316 
Cross-examination of physicians in commitment pro¬ 
ceedings, § 67, p. 167 

Curative acts, defective proceedings for sale of ward’s 
estate, § 94, p. 257 
Curator. Guardianship, post 
Curator ad hoc, oath of, § 143, p. 309 
Custodia legis. 

Estate as in, § 79, p. 189 
Proceeds from sale under order of court, § 97 
Custodian’s liability for incompetent’s torts, § 125 
Custody, § 3, pp. 48, 49; §§ 57-72, pp. 158-174 
Insane accused, § 130, pp. 286-287 
Restraint of insane persons, generally, post 
Damages, 

Breach of guardian’s or committee’s bond, § 63, p. 
151 

Torts of lunatic, § 125 
Dangerous insane persons. 

Confinement pending commitment proceedings, § 
66 

Discliarge from ho^ital, § 72, p. 172 
Restraint of, § 65 
Deaf mute defined, § 2, p. 23 
Death, 

Alleged lunatic. 

Costs affected by, § 34, p. 98 
Pending appeal, § 33, p. 95 
Committee, accounts on, § 87, p. 235 
Lunacy i)rocecdings, post 
One m(»ml)er of joint committee, § 48 
Party, 

Pending lunacy proceedings, § 16 
Traverse of inquisition, $ 31 
Ward, 

Abating proceedings for restoration of san¬ 
ity, § 55, p. 153 

Accounting and settlement on, § 87, pp. 213, 
234 

Confii-mation of sale after death, § 95, p. 262 
Guardian’s or committee’s management of 
estate terminated by, § 84 
Jurisdiction over estate terminated by, § 89 
Presentation and allowance of claims after, 
§ 91, pp. 246, 247 

Realty, power of guardian or committee to 
sell after death, § 93, p. 252 


Death—Continued, 

Ward—Continued, 

Sale, guardian’s authority to sell terminated 
by, § 93, p. 251 

Terminating guardianship, § 50 

Debts, 

Application of property to payment, § 88, p. 235 
Guardianship, post 

Payment by curator after ward’s death, § 84 
Sale of realty for purpose of paying, § 93, p. 
255 

Decedent’s estate. 

Claim by public authorities for support, § 75, p. 
187 

Liability for support of insane person, § 75, pi. 
181 

Decrees. Judgment or decree, generally, ante. 

Deeds and conveyances, §§ 117-120, pp. 277-280 

Power of insane person to acquire property by, J 
103 

Property sold under order of court, § 96 
Setting aside voidable conveyance by guardian 
or committee, § 135, p. 294 

De facto guardian or committee, § 40, p. 101; § 44 
Accounting, § 87, p. 212 
Action against ward, § 135, p. 294 
Duties and liabilities, § 86, p. 209 
Expenditures* 

Allowance for, § 87, p. 217 
Support and maintenance of ward, 9 85, p. 
206 

Support of ward and family, § 87, p. 21S 
Expenses of, 9 51, p. 136 
Invalid appointment, § 41, p. 122 
Default judgment in action by or against, § 151, p. 
326 

Defenses, 

Action by public authorities, for reimbursement 
for maintenance, § 75, pp. 184,185 
Commitment proceedings, § 67, p. 166 
Representative of litigant, duty to urge defenses* 
9 144, pp. 310, 311 
Definitions, 9§ 1, 2, pp. 6-48 
Commission of lunacy, § 21 
Degrees of insanity, § 2, pp. 13-18 
Delirium, 

Defined, 9 2, p. 24 

Distinguished from insanity, § 2, p. 12 
Delirium of grandeur defined, § 2, pp. 24, 26 
Delirium tremens, 

Defined, 9 P- 24 

Synonymous with insanity, § 2, p. 11 
Delusional insanity defined, § 2, p. 16 
Delusions, 

Avoidance of acts on ground of, § 98 
Commitment of persons having, § 64 
Defamatory statement by vic^m of, § 123 
Defined and distinguished, § 2, pp. 6-8, 24r-2d 
Synonymous with insanity, § 2, pp. 11, 12 
Test of insanity, 9 2, p. 12 

Demand by pulfiic authorities for reimbursement for 
support, 9 75, pp. 183, 184 
Interest affected by, § 75, p. 187 
Demens defined, 9 2, p. 26 
Demented defined, 9 2, p. 26 
Dementia defined, 9 2, pp. 26-28 
Dementia paralytica defined, § 2, pp. 26, 27 
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Dementia praecox defined, § 2, p. 27 

Dementia praecox of paranoid type defined, § 2, p. 27 

Demised premises. 

Guardian’s or committee’s liability for injuries 
from, § 86, p. 211 

Negligence of committee in maintaining, § 124 
Demonomania defined, § 2, p. 21 
Depositions in lunacy proceedings, § 25 
Deposits in bank. 

Action to recover brought in name of guardian, § 
139, p. 301 

Burden of proving credit for money lost by in¬ 
solvency of bank, § 87, p. 224 
Guardian’s or committee’s authority, § 85, pp. 
204-206 

Deranged defined, § 2, p. 28 
Derangement defined, S 2, p. 28 
Description of parties in actions by or against, § 139, 
pp. 301, 302 

Objections to defects, § 146 
Descriptions, §§ 1, 2, pp. 5-48 

Designation of parties in actions by or against, § 139, 
pp. 301, 302 

Objections to defects, § 146 
Determination of insanity, §§ 4-7, pp. 50-^54 
Dethronement of reason defined, § 2, p. 28 
Detinue in name of guardian or committee, § 139, p. 
301 

Devisee’s liability for support of insane person, § 75, 

p. 181 

Difllculty of the head defined, § 2, p. 28 

Dipsomania defined, § 2, p. 19 

Dipsomaniac defined, § 2, p. 28 

Directed verdict in action by or against, § 150 

Disabilities, §§ 98-132, pp. 267-290 

DlsaflBlrmance, 

Contracts, § 113 
Conveyance, § 120 
Discharge, 

Bond or security, discharge on, § 70 
Guardianship, post 
Mortgage, § 88, p. 235 

Person acquitted on ground of insanity, § 131, 
p. 289 

Persons committed, § 72, pp. 172-174 
Representative of insane litigant, § 144, p. 311 
Discovery in aid of execution against insane person, 
§ 155, p. 330 
Discretion of court. 

Allowance for support of ward’s family, § 90, p. 
241 

Appointment, 

Foreign guardian or committee, § 154, p. 331 
Guardian ad litem, § 143, p. 307 
Commitment proceedings, manner of conducting, 
§ 67, p. 166 

Compensation of guardian ad litem, § 145 
Confirming or approving sale under order of 
court, § 95, p. 262 
Costs, 

Action by insane person, § 153 
Proceedings to determine restoration to san¬ 
ity, § 55, p. 156 

Determination of insanity before appointing 
guardian ad litem, § 143, p. 309 
Expenditures, allowance of, § 87, p, 226 
Guardianship, post 


Discretion of court—Continued, 

Hearing proceedings for restoration to sanity, § 
55, pp. 154, 155 

Investment of proceeds from sale, § 97 
Loan of ward’s funds to guardian, g 85, p. 204 
Lunacy proceedings, post 
Notice in commitment proceedings, § 67, p. 166 
Place of confinement of person acquitted on 
ground of Insanity, § 131, p. 288 
Protection of insane person’s property, § 79, p. 
189 

Review of discretionary nilings in accounting 
proceedings, § 87, p. 229 * 

Sale of realty for better investment, § 93, p. 265 
Selection of representative of insane litigant, g 
143, p. 309 
Support, 

Collateral kindred out of Incompetent's es¬ 
tate, g 90, p. 244 

Public authorities, amount of recovery for, 
g 75, p. 187 

Ward, extent of, g 89, p. 237 
Transfer of property to foreign guardian or 
committee, g 151, p. 333 
Disease, insanity as, g 2, p. 10 
Dismissal, 

Appeal, 

Appointment of guardian, g 40, p. 117 
Removal of guardian or committee, g 47, p. 
134 

Lunacy proceedings, g 29 

Proceedings to review lunacy adjudication, g 33, 
p. 96 

Suit by guardian without payment of costs, g 150 
Writ of error on ground of want of representa¬ 
tion of insane litigants, g 141, p. 304. 
Distinctions, gg 1, 2, pp. 6-48 
Distracted person defined, g 2, p. 28 
Distributee of deceased ward as party to application 
for order of sale of ward’s property, g 94, p. 257 
Distribution of assets among creditors, g 91, pp. 249, 
250 

District attorney to represent applicants in lunacy 
proceedings, g 19, p. 77 

Divorced husband’s duty to support wife, g 74, p. 
177 

Domicile, 

Change of lunatic’s domicile, g 59 

Deci-ee appointing guardian as establishing, g 41, 

p. 122 

Jurisdiction determined by, g 137, p. 298 
Donations. Gifts, generally, post 
Dotage, 

Defined, g 2, p. 28 
Ground for commitment, g 64 
Insanity, g 2, p. 13, n. 65 
Dotard defined, g 2, p. 28 

Dower, sale of inchoate dower of insane married 
woman, g 93, p. 256 

Drunkenness distinguished from insanity, g 2, p. 12 
Eccentricity, 

Defined, g 2, p. 28 
Degree of insanity, g 2, pp. 14, 15 
Echolalia defined, g 2, p. 28 
Eclampsia parturientium defined, g 2, p. 28 
Election, 

Exercising election by insane person, g 100 
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Election—Continued, 

Guardian or committee for ward, § 85, pp. 196, 
197 

Elevators, 

Guardian’s or committee’s liability for injuries 
from operation, § 86, p. 211 
Incompetent’s liability for negligent operation, 

§ 124 

Eligibility of insane person for office or public serv¬ 
ice, § 101 

Embezzled property, expenses of action to discover, 

§ SS, p. 235 

Emotional insanity defined, § 2, pp. 16, 28, 29 
Entry of order of commitment, § 67, p. 168 
Epilepsy defined, § 2, p. 20 
Epileptic fury deflne<l, § 2, p. 29 
Equitable lien of purchaser on setting aside sale un¬ 
der order of court, § 96 

Equitable nature of lunacy proceedings, § 8, p. 55 
Equity, 

Insane person as ward of, § 10, p. 57 
Jurisdiction, 

Accounting and settlement proceedings, § 87, 

p. 221 

Actions by or against, § 137, p. 297 
Commitment of Insane person, § 67, p. 164 
Contracts, § 107 

Discharge of committed person, § 72, p. 173 
Enforcement of Judgment against insane per¬ 
son, § 151, p. 330 
Estate, § 79, p. 189 

Lunacy proceedings or proceedings to ap¬ 
point guardian or committee, § 10, p. 58 
Opening settlements by guardian or commit¬ 
tee, § 87, p. 232 

Romf»val of guardian or committee, § 47, p. 
131 

Sale of realty, § 93, pp. 251, 252 
Hotter iiivestinont, § 93, p. 255. 

Sotting aside inquisition proceedings, § 27, 
p. 84 

Relief against judgment against insane defend¬ 
ant, § 151, pp. 328, 329 
Erotomania defined, ^ 2, [>. 19 
Estate, §§ 78-97, pp. lSS-207 

See, also, Projw»rty, generally, post 
Accounting and settlement, generally, ante 
Guardian of estate, authority, § 49 
Guardian or committee, riglit of action for in¬ 
juries to, § 135, pp. 293, 294 
Possession and control, § 3, pp. 48, 49 
Support, 

Lialulity of estate for, § 75, pp. 177, 178, 183; 
^ 80, pp. 237-240 
Criminal insane, § 132 
Public authorities, support by, § 75, p. 
181 

Reimbunsemeiit of puldic authorities, § 75, 
pp. 170, 180 

Estote tail, sale in fee simple, § 93, p. 256 
Estoppel, 

Appointment of guardian, validity of, § 40, p. 

109; § 41, p. 121 
Guardian, 

Unauthorized disposition of realty, § 93, p. 
251 

Validity of appointment, § 41, p. 121 


Estoppel—Continued, 

Guardian—Continued, 

Validity of lunacy proceedings, § 32, p. 88 
Incompetency, estoppel to allege, § 102 
Jurisdiction to remove committee or guardian, S 
47, p. 131 
Setting aside. 

Appointment of guardian or committee, § 40, 

p. 116 

Sale under order of court, § 95, pp. 263, 264 
State to recover for support, § 75, p. 185 
Surety to assert defenses In action on bond of 
guardian or committee, § 53, p. 149 
Want of leave to sue, § 138 
Evidence, 

Accounting and settlement, § 87, pp. 224, 226 
Actions by or against, § 149 
Application for support of ward’s family, § 90, p. 
245 

Burden of proof, generally, ante 
Commitment order as evidence of insanity, § 68 
Commitment proceedings, § 67, pp. 167, 1^ 
Compensation, proceedings to allow or fix, § 61, 
p. 141 

Deeds, incapacity to execute, § 118, pp. 278-280 
Disputed claims against estate, proceedings to 
determine, § 91, p. 248 
Guardianship, post 
Incapacity to contract, § 112, p. 271 
Insanity, generally, §§ 6, 6, pp. 51-54 

Person acquitted on ground of lunacy, § 131, 

p. 288 

Intent of insane person to abandon property, 

§ 104 

Judgment determining sanity as evidence, S 32 
pp. 88-92 

Lunacy proceedings, post 
Mortgages, capacity to execute, § 121 
Removal of lunatic from state, § 59 
Restoration to sanity, § 72, p. 173 
Proceedings for, § 55, p. 154 
Setting aside or opening, 

Guardian’s settlement, § 87, p. 234 
Judgment of lunacy, § 27, p. ^ 

Support, 

Pi'oceedings to enforce, § 73 

Recoveiy by public authorities, § 75, p. 186 

Examination, 

Alleged incompetent in proceedings for appoint¬ 
ment of guardian or committee, § 40, p. 112 
Alleged lunatic, § 24 

Commitment proceedings, g 67, p. 167 
Setting aside lunacy proceedings for errors, 
§ 27. p. 85 

Determination of sanity pending suit by general 
guardian, § 141, p. 305 

Incompetent in proceedings for restoration to 
sanity, $ 55, p. 154 
Insane accused, § 129 

Person acquitted on ground of insanity, § 131, p. 
288 

Sterilization, § 71 
Execution, 

Judgment against insane defendant, § 151, pp^ 
329, 330 

Order of commitment, § 69 
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idsecation sale, appointment of guardian ad litem on 
motion to confirm, § 143, p. 307 
Executors and administrators. 

Committee or guardian, administrator of, 
Accounting by, § 87, p. 235 
Duty to account, § 87, p. 212 
Notice of final settlement, § 87, p. 222 
Venue of action against, § 137, p. 298 
Guardian’s authority to represent ward as ex¬ 
ecutor, § 135, p. 294 
Ward’s executor administrator, 

Accounting of guardian to, § 87, p. 234 
Action against § 135, p. 296 
Claims settled by, § 91, p. 247 
Condition precedent to acticm by ward’s 
executor or administrator against guard¬ 
ian, § 135, p. 295 
Guardian as, § 84 
Party, 

Action of accounting, § 87, pp. 222, 223 
Proceedings to open guardian’s settle¬ 
ment, § 87, p. 234 
Venue of action by, § 137, p. 298 

Exemplary damages for lunatic’s torts, § 125 
Ex parte nature, 

Commitment proceedings, § 67, p. 164 
Lunacy proceedings, § 8, p. 55 
Expenditures by guardian or committee, 

Credit in accounting, § 87, pp. 216-219 
Ward’s support or maintenance, § 85, pp. 206, 

207 

Expenses, action to discover concealed or embezzled 
property, § 88, p. 235 
Family, 

Necessaries furnished by, § 115, p. 276 
Necessaries furnished to, § 115, p. 275 
Fanatlca mania defined, § 2, p. 19 
Fatuitias defined, § 2, p. 29 
Feeble-minded person. 

Defined, § 2, p. 29 
Sterilization, § 3, pp. 49, 50 
Feigned issue on question of Insanity, § 150 
Females, appointment as guardian, § 42, p. 126 
Findings, 

Accounting and settlement, § 87, p. 226 
Action by or against, § 150 
Guardianship, post 
Lunacy proceedings, post 
Restoration to sanity, review of findings, § 56, 
p. 156 

Fit of mania defined, § 2, p. 19 
FoUe Brightique defined, § 2, p. 29 
Folle circulaire defined, § 2, p. 29 
Folle de grandeur defined, § 2, p. 29 
Fool defined, § 2, p. 29 
Foreclosure of mortgage, 

Grantee of insane grantor, mortgage of, § 119 
Guardian, foreclosure by, § 93, p. 263 
Insane person’s property, § 95, p. 260 
Redemption by guardian, § 121 

Foreign adjudication, 

Lunacy, § 32, p. 92 

Effect of, § 154, p. 332 
Restoration to sanity, § 56 

Foreign appointment, conclusiveness of, § 41, p. 122 
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Foreign guardians or committees, §§ 154, 155, pp. 331- 
334 

Allowance paid to foreign guardian for support 
of ward, § 89, p. 238 

Confinement of nonresident ward by, § 63 
Fraud, 

Collateral attack on judgment against insane 
defendant, § 151, p. 329 

Equitable relief against judgment against insane 
defendant, § 151, pp. 328, 329 
Opening settlement by guardian, § 87, pp. 233, 
234 

Sale under order of court, § 96 
Setting aside, 

Lunacy proceedings, § 27, p. 85 
Order appointing guardian, § 40, p. 115 
Sale under order of court, § 95, pp. 263, 264 
Freneticus defined, § 2, p. 30 
Frenzy, 

Defined, § 2, p. 30 

Distinguished from insanity, § 2, p. 12 
Friends, 

Application by. 

Commitment, § 67, p. 165 
Lunacy proceedings, § 15 
Appointment of guardian, proceedings instituted 
by, § 40, p. 103 
Lunacy proceedings, post 
Next friend, generally, post 
Pull faith and credit, 

Foreign adjudication. 

Insanity, § 32, p. 92 
Sanity, § 56 

Foreign appointment, § 41, p. 122 
Fund not part of ward’s estate, action for, § 135, p. 
295 

Funds of ward, § 86, pp. 197-207; § 86, pp. 208, 209 
Joint control by guardian and surety, § 53, p. 
144 

Furor uterinus defined, § 2, p. 30 
General insanity defined, § 2, p. 16 
General issue or general denial in action against, § 
148, pp. 319-321 

General paresis defined, § 2, pp. 41, 42 
Gifts, 

Granting or continuing donations, § 81 
Insane persons, gifts by, § 99 

Allowance for suppoH of family as, § 90, p. 
244 

Good faith of guardian or committee, § 85, p. 208 
Depositing funds in bank, § 85, p. 204 
Investments, § 85, pp. 198, 199, 201 

Guardian of Incompetent veteran, § 85, p. 
202 

Lending money, § 85, p. 203 
Goods furnished to ward, liability of guardian or 
committee for, § 86, p. 211 

Governmental agency as party in proceedings to re¬ 
move guardian, § 47, p 132 
Grandmal defined, § 2, p. 30 
Guardian ad litem, 

See, also, Representation of Insane litigants, 
generally, post 

Accoimting and settlement, § 87, p. 223 

Opening settlement for failure to appoint, § 
87, p. 233 

Admissions by, § 144, p 312 
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Guardian ad litem—Continued, 

Adverse interest disqualifying, § 143, p. 309 
Appearrtn(*e by, § 147, p. 317 
Appointment, § 143, pp. 306-310 

Court’s own motion, § 143, p. 306 
Guardian’s bond, action on, § 53, p. 150 
Necessity for, § 141, pp. 303-305 
Appointment of committee or guardian, proceed¬ 
ings for, § 40, pp. Ill, 112 
Attorney’s fees, allowance of, § 145 
Commitment proceedings, J 67, p. 166 
Comi)ensation, § 145 
Comi)romise of claim by, § 144, p. 313 
Consent by, § 144, pp. 312, 313 
Diseharge, § 144, p. 311 

Evidence of insanity, appointment as, § 143, p. 
310 

Expenses, § 145 

Foreign guardian appointed as, § 156 

Functions in general, § 140 

General guardian or committee^ appointment as, 

§ 143, p. 309 
Judgment, 

Afl'(»cted by failure to appoint, § 151, p. 326 
Authority to receive amount of, § 151, p. 
325 

Laches of guardian imputable to litigant, § 144, 
p. 313 

Next friend distinguished, § 140 
NotiC'e of application for appointment, § 143, p. 
iiOS 

Party defendant in action against insane per¬ 
son, § 130, p. 300 

Persons who may l)o apiwiiited, § 143, p. 309 
Presumption of regularity of appointment, § 143, 
p. 310 

Removal, § 144, p. 311 

Removal of guardian or committee, § 47, p. 131 
Representation of insane litigant, § 142 
Kestorutioii to sanity, proceedings on, § 55, p. 
155 

Sale ef property, app<jintment in proceedings for, 

§ 04, pp. 257, 256 
Servi(*o of process, 147, p. 316 

Proceedings for appointment, § 143, p. 307 
Sterilization proceedings, § 71 
Substitution, 

(V)mmittee or guardian for, § 139, p. 302 
Next friend, substitution for, § 139, p. 302 
Suspension of functions by appointment of gen¬ 
eral guardian, § 144, p. 311 
Termination and duration of authority, § 144, 
p. 311 

Time for appointment, § 143, p. 307 
Waiver of litigant’s rights, § 144, p. 313 

Guardianship, 

Abandonment of estate by guardian or committee 
on death of ward, § 84 

Abswnding guardian or committee, party in 
action on bond of, § 53, p. 149 
Accounting and settlement, generally, ante. 
Acquisition of jurisdiction to appoint, § 10, p. 61 
Actions, 

Against committee or guardian, § 135, pp. 
294-296 

Bonds of guardian or committee, S 53, pp. 
148-151 


Guardianship—Continued, 

Actions—Continued; 

Guardian or committee against ward, 8 
p. 294 

Guardian’s or committee’s power to maintalix 
on behalf of ward, § 135, pp. 293, 294 
Additional bond as discharging sureties on form¬ 
er bond, § 53, p. 146 

Adequacy of legal remedy to remove affecting. 

equitable jurisdiction, § 47, p. 131 
Adjudication or determination of Incompetency 
as condition precedent to appointment, § 40r 
pp. 102, 103 

Admissions by guardian or committee, § 144, 

312 

Adverse interest of guardian or committee, 8 

p. 208 

Representation of ward as litigant, § 142 
Agency of guardian or committee for ward, 8 
p. 194 
Agent, 

Authority of guardian or committee to em¬ 
ploy, 8 85, p. 207 
Collect assets, § 88, p. 210 
Liability for acts of, § 86, p. 211 
Aggrieved person’s right to appeal from appoint¬ 
ment, § 40, p. 117 

Agreement conferring jurisdiction to appoint, 9 

10, p. 62 

Allen, 

Appointment as guardian, § 42, p. 125 
Subject to proceedings, § 11, p. 63 
Alteration of bond as discharging surety, § 58, 
p. 146 

Amendment, 

Order or decree appointing guardian, $ 40, p. 
114 

Petition in proceedings to appoint, § 40, 

105 

Pleadings of guardian or committee, § 148, p# 
321 

Ancillary guardian or committee, §§ 154, 155, pp» 
331-334 

Adjudication of iucompetency before appoint¬ 
ment, § 40, p. 102 

Annual rest commissions, § 51, p. 141 
Answer, 

Action on guardian’s or committee’s bond, i 
53, p. 150 

Guardian or committee in action against 
ward, § 148, p. 320 

Proceedings to remove guardian or commit¬ 
tee, § 47, p. 131 

Appeal, 

Proceedings ’for appointment, § 40, pp. 116- 
120 

Removal of guardian or committee, § 47, pp* 
133, 134 
Appearance, 

Guardian in action against ward, 8 14:7, p* 
317 

Proceedings for appointment, 8 40, p. Ill 
Waiver, 

Defects in notice in proceedings for re¬ 
moval of guardian or committee,. S 
47, p. 132 
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Guardianship—Continued, 

Appearance—Continued, 

Waiver—Continued, 

Notice of proceedings for appointment, 
§ 40, p. 109 

Service of process or defect therein, § 
147, p. 318 

Application, 

Appointment, § 40, pp. 103-105 
Commitment made by guardian or conunlt- 
tee, § 67, p. 166 

Order of sale made by committee or guardi¬ 
an, § 94, p. 257 

Removal of guardian or committee, § 47, pp. 
131, 132 

Appointment of guardian or committee, § 11, pp. 
63-67; §§ 37-41, pp. 100-124 
Bond of person Invalldly appointed, § 53, p. 
143 

Burden of proof, § 149 
Conspiracy in appointment, pleading in ac¬ 
tion on bond, § 63, p. 150 
Contracts affected by, § 112, pp. 270-273 
Conveyances affected by, § 118, pp. 277-279 
Invalidity of appointment as defense in ac¬ 
tion on bond, § 53, pp. 147, 148 
Jurisdiction over estate acquired by, § 79, pp. 
188-190 

New bond on reappointment, § 63, p. 142 
Person« entitled to notice of proceedings, § 
40, p. 107 

Persons who may be appointed, § 42, pp. 124- 
127 

Persons who may institute proceedings for 
appointment, § 40, p. 103 
Pleading appointment, § 148, p. 319 
Proceedings for appointment, § 40, pp. 101- 
120 

Realty, appointment as condition to order of 
sale, § 93, p. 262 

Representing ward as litigant affected by 
Invalid appointment, § 142 
Approval of guardian’s or committee’s bond, § 63, 
p. 143 

Arbitration of claim, guardian’s or committee’s 
authority, § 85, p. 197 
Attorneys, generally, ante 
Attorney’s fees, generally, ante 
Authority of guardian or committee, generally, 
§§ 49, 50 

Ward’s estate, §§ 83-87, pp. 191-236 
Auxiliary nature of proceedings for appointment 
of temporary guardian, § 8, p. 56 
Bill in equity to remove guardian or committee, 
§ 47, pp. 131, 132 

Bill of review to set aside appointment, § 41, p. 
123 

Bonds, ante 
Borrowing money. 

Authority, § 85, p. 196 
Liability of guardian or committee borrowing 
without authority, § 86, p. 211 

Breach of duty, action by ward against guardian 
or committee, § 185, pp. 295, 296 
Burden of proof in proceedings for appointment, 
§ 40. pp. 112, 113 


Guardianship—Continued, 

Business, authority of guardian or committee to 
conduct, § 85, p. 196 

Capacity of guardian or committee to sue and 
be sued, § 134 
Foreign guardian, § 155 
Objection to, § 146 

Capacity to sue or be sued after appointment of 
guardian Or committee, § 134 
Care of incompetents and estates in general, S 
35 

Certificate, 

Superintendent of asylum, appointment on, § 
40, p. Ill 

Veterans’ Bureau as evidence in proceedings 
for appointment, § 40, p. 113, n. 83 
Certiorari to review appointment, § 40, pp. 117, 
118 

Charitable gifts or benefactions by committee, § 
81 

Check revoked on appointment of guardian, § 
112, p. 271 

Citation in proceedings to remove guardian on 
committee, § 47, p. 132 
Claims against estate. 

Admission by guardian of presentation and 
rejection, § 144, p. 312 
Guardian’s or committee’s duty to pay, § 88, 
p. 237 

Clerk, authority of guardian or committee to 
employ, § 85, p. 207 
Clerk of court. 

Appointment, § 10, p. 59 
Issuance of letters, § 40, p. 115 
Collateral attack, generally, ante 
Collection of assets by guardian or committee, f 

86, p. 210 

Commission to determine guardianship, § 40, p. 
112 

Commissions of guardian or committee, §§ 51, 52, 
pp. 135-141 

Commitment proceedings, appointment of guard¬ 
ian to conduct, § 67, p. 165 
Common law bond of guardian or committee, S 
53, p. 143 

Compensation of guardian or conounittee, §§ 50, 
51, pp. 135-141 

Forfeiture for failui'e to account, § 87, p. 212 
Procedure to fix or allow, § 51, pp. 140, 141 
Removal for demanding excessive compensa¬ 
tion, § 47, p. 130 

Compromise and settlement of claim by guardian 
or committee, § 85, p. 197; § 144, p. 313. 
Conclusions of law in proceedings for appoint¬ 
ment, § 40, pp. 113, 114 
Conclusiveness, 

Accounting and settlement by guardian or 
committee, § 87, pp. 231, 232 
Appointment of guardian or committee, § 41, 
pp. 120-124 

Discharge of guardian or committee, g 56 
Discharge of sureties of guardian or commit¬ 
tee, § 53, p. 147 

Findings in proceedings for removal of 
guardian or committee, § 47, p. 133 
Settlement on sureties, g 53, p. 14S 
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Guardianship—CJontinued, 

Concurrent jurisdiction to appoint, § 10, p. 58 
Conditions precedent. 

Action on bond of guardian or committee, 

§ 53, pp. 148, 149 
Appointment, § 40, pp. 102, 103 
Confession of judgment by guardian, § 151, p. 326 
Confinement of insane ward by guardian, § 63 
Conflict of laws relating to committee’s or guard¬ 
ian’s power to sell realty, § 93, p. 252. 
Consent by guardian or committee. Consent, 
ante 

Consent order to appoint, appeal from, § 40, 
p. 117 

Consolidating appeal from appointment with ap¬ 
peals from other orders, § 40, p. 118 
Conspira<*y in appointment, pleading in action on 
bond, § 53, p. 150 
Constitutionality of statute. 

Appointment without notice, § 40, p. 106 
Jurisdiction to appoint, § 10, p. 62 
Proceedings for appointment, § 9 
Con.struction of bond of guardian or committee, 

§ 53, pp. 142, 143 

Constructive service of process on guardian or 
committee, § 147, p. 317 
Continuance of jurisdiction to appoint, § 10, p. 62 
Contracts, 

Action against guardian on contract made by 
ward, § 135, p. 295 

Affected by guardianship, § 112, pp. 270-273 
Authority of guardian or committee to bind 
ward, § 85, pp. 105, 196 
Disaflirmed by guardian or committee, § 113 
Liability of guardian or committee on, § 

S(i, pp. 210, 211 

Payment for ward’s support, § 76 
Contribution between sureties on guardian’s 
bond, § 53, p. 150 

Conversion of nonlegal securities by guardian, § 
85, pp. 200, 201 
Conveyances, 

Affected by guardian.ship, § 118, pp. 277-279 
Insane person to guardian or committee, § 
318, p. 279 
Convict, § 11, p. 63 

Proof in prcK*eedings for appointment of com¬ 
mittee for, § 40, p. Ill 

•Convi(*tion of crime as ground for removal, § 47, 
p. 330 

Corporation, appointment as guardian or com¬ 
mittee, § 43 
Costs, 

Liability of guardian or committee, § 153 
I^rottef‘dings for appointment, § 40, p. 120 
Ttemoval of guardian or committee, § 47, p. 
134 

County court, proceedings for appointment in¬ 
stituted by, § 40, p. 103 

County excise board member acting as guardian, 
compensation of, § 51, p. 136 
Court, 

Appointing on own motion, § 40, p. 103 
General guardian, § 10, p. 58 
Power to discharge surety, § 53, p. 147 


Guardianship—Continued, 

Covenant, authority of guardian or committee to 
bind ward, § 85, p. 195 

Creditor of ward, party in action on bond of 
guardian, § 53, p. 149 

Cross-complaint in action on bond, § 53, p. 150 
Custodian of ward’s property after ward’s death, 

§ 50 

Custody of insane person by guardian, § 60 
Damages for breach of guardian’s or committee’s 
bond, § 53, p. 151 
Death, 

One member of joint committee, § 48 
Ward, 

ODerminating guardian’s or committee’s 
management of estate, § 84 
Terminating guardianship, § 50 

Debts, 

Application by guardian to sell realty for 
payment of, § 93, p. 255 
Authority of guardian or committee to pay, 

§ 88, p. 237 

Liability of guardian or committee for debts 
incurred before appointment, § 86, p. 211 
Payment by curator after ward’s death, § 84 
Ward to guardian, including in guardian’s 
account, § 87, p. 217 

De facto appointment, setting aside, § 40, p. 115 
De facto guardian or committee, generally, ante 
Defenses in action on guardian’s or committee’s 
bond, § 53, p. 149 
Definition of terms, § 35 

Delivery of guardian’s or committee’s bond, § 
53, p. 143 

Deposit of securities to obtain reduction in bond, 
§ 53, p. 142 
Deposits in bank, 

Authority of guardian or committee, § 85, pp. 
204r-206 

Burden of proving credit for deposit lost by 
insolvency of bank, § 87, p. 224 
Determination, 

Appeal from appointment, § 40, pp. 118-120 
Proceedings for appointment, § 40, pp. 110- 
114 

Different sureties of guardian or committee, lia¬ 
bility between, § 53, pp. 145, 146 
! Direct or collateral attack on appointment, § 41, 
p. 124 

Disaffirmance of ward’s conveyance, § 120 
Discharge, 

Commitment as vacating guardianship, § 72, 
p. 174 

Guardian or committee, §§ 45, 46 

Ancillary guardian, § 154, p. 332 
Collateral attack on order, § 53, p. 148 
Contracts executed after, § 112, p. 273 
Limitations on bond started by, § 53, p. 
149 

Presumption of regularity of order dis¬ 
charging, § 56 

Hospital or asylum as terminating guardian¬ 
ship, § 56 

Surety on bonds of guardian or committee, 
§ 53, pp. 146, 147 
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G uardilanship—Oontiniied, 

Discretion of court, 

Appointing guardian or committee, § 11, p. 
64; §37 

Appellate court trying case de novo, | 40, 

p. 120 

Attorney’s fees, § 40, p. 120 
Review of discretion, § 40, p. 119 
Temporary guardian, § 38 
Bond of committee, § 53, p. 142 
C5ompensatlon, 

Guardian or committee, § 51, pp. 136, 137 
Incompetent veterans, § 51, p. 139 
CJounsel fees to guardian, § 87, p. 218 
Discharge of sureties, § 53, p. 147 
Hearing proceedings for appointment, § 40, p. 
110 

Parties in proceedings for accounting by 
guardian or committee, § 87, p. 223 
Removal of guardian or committee, § 47, pp. 
129, 131 

Review of discretionary rulings, § 47, p. 
133 

Selection of guardian or committee, § 42, pp. 
125, 126 

Setting aside appointment, § 40, p. 115 
Termination of guardianship, § 45 
Dismissal, 

Appeal, 

Order appointing, § 40, p. 117 
Removal of committee or guardian, § 47, 
^p. 134 

Suit by guardian without payment of costs, 
§ 150 
Domicile, 

Committee or guardian as determining juris¬ 
diction, § 137, p. 298 

Established by decree appointing, § 41, p. 122 
Duties of guardian or committee respecting es¬ 
tate, § 86, pp. 207-211 
Election, 

Bonds on which to sue, § 53, p. 148 
Guardian or committee for ward, § 85, pp. 
196, 197 

Eligibility, § 42, pp. 124-127 
Emotional disturbances as ground for appoint¬ 
ment, § 11, p. 66, n. 5 

Equitable guardianship arising from invalid ap¬ 
pointment, § 41, p. 122 
Equity, 

Jurisdiction, 

Proceedings to appoint, § 10, p. 58 
Removal, § 47, p. 181 

Relief by guardian against judgment, § 151, 
p. 329 
Estoppel, ante 
Evidence, 

Appointment of guardian, 

Evidence of appointment, § 40, p. 115 
Evidence of incompetency, § 41, pp. 121, 
122, 124 

Evidence of insanity, § 143, p. 310 
Proceedings for appointment, evidence 
in, § 40, pp. 112, 113 
Review of evidence, § 40, pu 118 


Guardianship—Continued, 

Evidence—Continued, 

Bond of guardian or committee, action on, § 
53. p. 150 

Compensation, proceedings to allow or fix, § 
51. p. 141 

Guardian’s authority to waive objections to 
admissibility, § 144, p. 312 
Motion to set aside appointment of guardian 
or committee, § 40, p. 116 
Removal of guardian or committee, § 47, pp. 
132, 133 

Examination of incompetent in proceedings for 
appointment, § 40, p. 112 
Execution on pr<H)erty tn custody of guardian oc 
committee, § 151, p. 330 
Executors and administrators, ante 
Expenditures by guardian or committee, 

Credit in accounting, § 87, pp. 216-219 
Support or maintenance of ward, § 85, pp. 
206, 207 

Expenses of guardianship as chargeable to es¬ 
tate, § 88, p. 236 

Extra allowance to guardian or committee, § 51, 
p. 140 

Extraterritorial force of appointment of guard¬ 
ian or committee, § 154, pp. 331 
Family meeting recomipendlng appointment of 
curator, § 40, p. 102 

Fiduciary character of relationship, § 49 
Filing of guardian’s or committee’s bond, § 53, 
p. 143 
Findings, 

Appointment proceedings, § 40, pp. 113, 114 
Review of, § 40, p. 119 
Extra compensation for guardian or com¬ 
mittee of veterqn, § 51, p. 140 
Removal of guardian or committee, § 47, 
p. 133 

Termination of guardianship, § 45 
Foreign appointment, conclusiveness of, § 41, p. 
122 

Foreign guardian or committee, § 60; §§ 154, 155, 
pp. 331-334 

Forfeiture of compensation, § 51, p. 137 
Form and mode of notice of proceedings for 
appointment, § 40, p. 108 
Fraud, 

Setting aside order appointing, § 40, p. 115 
Surety’s liability, § 53, p. 150 
Friends, proceedings for appointment instituted 
by. § 40, p. 103 

Fund obtained by committee, action to deter¬ 
mine ownership, § 135, p. 295 
Gift of ward’s property by curator, § 81 
Good faith of guardian or committee, generally, 
ante 

Goods furnished to ward, liability of guardian or 
committee for, § 86, p. 211 
Governmental agency as party in proceedings 
to remove guardian, § 47, p. 132 
Grounds for removal of guardian or committee, 
§ 47, pp. 129, 130 

Guardian ad litem, generally, ante 
Harmless error in proceedings for appointment, 
§ 40, p. 119 
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Guardianship—Continued, 

Hearing, 

Appointment proceedings, § 40, pp. 110-114 
Removal of guardian or committee, § 47, pp. 
132, 133 

Heirs, 

Institution of proceeding for appointment by, 

§ 40, p. 103 

Notice to heirs of proceedings for appoint¬ 
ment, § 40, p. 107 

Husband and wife, natural guardianship of in¬ 
sane spoil se, § 58 

Improvident business transactions as ground for 
appointment, § 11, p. 65 

Infants, appointment of guardian or committee 
for, § 11, p. 63 

Infirmity as ground for appointment, § 11, pp. 
65, 66 

Insolvency of committee as ground for removal, 

$ 47, p. 130 

Instructionsi of court to guardian or committee, 

§ 40 

Instructions to jury, 

Apixiintment proceedings, § 40, pp. 112, 114 
Removal of guardian or committee, § 47, p. 
133 

Interest, guardian’s liability for interest for fail¬ 
ure to invest or on funds illegally invested, 

§ 87, pp. 214-216 
Intervention, 

Appointment proceedings, § 40, p. 104 
Guarciian or committee, intervention by, § 
130, p. 302 

Inventory of ward’s estate by guardian or com¬ 
mittee, § 86, pp. 200, 210 
Failure to file as ground for removal, § 47, p. 
130 

Investments, generally, post 
Irregularity in notice of proceedings for ap¬ 
pointment, effect of, § 40, pp. 109, 110 
lissues in pi*ocoedings to remove guardian or 
committee, § 47, p. 131 
Toinder, 

(iuardiaii or connnittee, objection to non¬ 
joinder, § 146 

Insane person and committee or guardian 
in actions, § 130, pp. 299, 300 
I’arties in action for appointment, § 40, p. 
104 

Joint and several liability, 

M(‘ml»ers of committee for surcharge, § 135, 
p. 296 

Surethvs on l>onds of guardian or committee, 
S 53, p. 145 
Judgment or decree, 

Action on guardian’s or committee’s bond, § 
53, pp. 150, 151 

AprK)intinout proceedings, § 40, pp. 114-116; 
§ 41, pp. 120-124 

Oonclusiveness of decree discharging sure¬ 
ties, § 53, p. 147 

Condition precedent to action on bond, § 53, 
pp. 148, 140 

Rendition of judgment against ward instead 
of guardian, § 151, p. 325. 


Guardianship—Continued, 

Judgment or decree—Continued, 

Setting aside Judgment against insane de¬ 
fendant r^resented by guardian, § 151, 
p. 327 

Want of guardian or failure of guardian to 
act affecting validity, § 151, p. 326 

Jurisdiction, 

Actions by or against guardian or commit¬ 
tee, § 137, pp. 296-298 

Appellate jurisdiction In proceedings for ap¬ 
pointment, § 40, p. 117 
Appointment proceedings, § 10, pp. 57-62 
Collateral attack on appointment on juris¬ 
dictional grounds, § 41, p. 123 
Compensation, proceedings to fix or allow, § 
51, pp. 140, 141 

Estate acquired by appointment and quali¬ 
fication of guardian or committee, § 79, 
pp. 188-190 

Opening and setting aside settlements by 
guardian, § 87, pp. 232, 233 
Pleading jurisdiction in proceedings to ap¬ 
point, § 40, pp. 104, 105 
Removal of guardian or committee, § 47, pp. 
130, 131 

Jury trial of proceedings for appointment, § 401, 

p. 112 

Laches affecting action on guardian’s or com¬ 
mittee’s bond, § 53, p. 149 
Iraw governing commissions, § 61, p. 138 
Lease, guardian’s or committee’s power to lease, 

§ 93, p. 254 
Leave of court. 

Petition for removal of guardian, § 47, p. 132 
Suit against guardian or committee, § 138 

Letters of guardianship, generally, post 
Liability, 

Bonds of guardian or committee, § 63, pp. 
143-148 

Estate, § 86, pp. 207-211 
Guardian or committee generally, §§ 49, 60 

License to guardian to sell realty, § 96 
Lien, 

Guardian or committee for disbursements 
and compensation, § 52 
Ward on property improperly purchased by 
guardian, § 85, p. 201 

Limitations of action on guardian’s or commit^ 
tee’s bond, § 63, p. 149 

Guardian or committee, loans by, § 85, pp. 
202-204, 206 

Necessaries, loan to guardian for purchase 
of, § 89, p. 239 

Ward’s funds to guardian, § 85, p. 204 
Malfeasance as ground for removal, § 47, p. 130 
Marriage, findings in proceedings forr appoint¬ 
ment, § 40, p. 114 

Married person as subject to guardianship, § 11, 
p. 63 

Mental incompeteney, extent of affecting api)Oint- 
ment, § 11, PP. 63-67 

Mining lease, guardian’s or committee’s power to 
execute, § 93, p. 254. 
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Guardianship—Continued, 

Minor incompetent attaining majority as termi¬ 
nating guardianship, § 45 
Mortgages, post 

Name, action brought or defended in name of 
committee or guardian, § 139, pp. 301, 302 
Natural guardians, § 40, p. 101 
Insane spouse, § 58 

Nature and extent of jurisdiction to appoint, § 10, 

p. 62 

Nature of proceedings, § 8, pp. 54-56 
Necessaries, liability for necessaries on failure of 
guardian to furnish, § 116, p. 275 
Neglect and misconduct. 

Denying compensation, § 51, pp. 136, 137 
Removal, § 47, p. 130 
Negligence, post 

New bond for new appointment of guardian or 
committee, § 53, p. 142 

New trial of proceedings for appointment, § 40, 
p. Ill 

Next friend, application for removal of guardian 
or committee by, § 47, p. 132 
Next of kin, 

Appointment as guardian or committee, § 42, 

p. 126 

Notice of proceedings for appointment, § 40, 
p. 107 

Party in proceedings to appoint, § 40, p. 104 
Nonresidents, post 
Notice, post 

Oath of guardian or committee, § 44 
Objection to bringing action in name of guardian 
or committee, § 146 

Obligee of bond of guardian or committee, § 63, 
p. 143 

Occasional unsoundness of mind as ground for 
appointment, § 11, p. 66 
Officer of court, § 35 
' Officers, 

Compensation of officer acting as guardian, 
§ 51, p. 136 

Paid into state treasury, § 51, p. 141 
Liability on bonds of officers acting as guard¬ 
ian or committee, § 53, p. 146 
Old age as ground for appointment, § 11, pp. 65, 
66 

Orders, 

Appointment of guardian or committee, § 41, 
pp. 120-124 

Appointment proceedings, § 40, pp, 114r-116 
Deposit of funds by guardian in bank, § 85, 
pp. 205, 206 

Discharging guardian as discharging surety, 
§ 63, p. 146 

Expenditures by guardian or committee for 
support of ward, § 85, pp. 206, 207 
Investment of funds, § 85, pp. 198, 199 
Loan by guardian or committee, order au¬ 
thorizing, § 85, pp. 202, 203 
Removal of guardian or committee, § 47, 
p. 131 

Sale of property by guardian or committee, 
§§ 92-97, pp, 250-267 
Termination of guardianship, § 45 
OwnersMp of property affecting jurisdiction to 
appoint, § 10, p. 59 


Guardianship—Continued, 

Parties, 

Appeal, 

Appointment of guardian, § 40, p. 117 
Removal of guardian or committee, § 47, 
p. 133 

Application for orders of sale, § 94, p. 257 
Appointment proceedings, § 40, pp. 103, 104 
Bill of review to set aside appointment, § 41, 
p. 123 

Bond of guardian or committee, action on, 
§ 53, p. 149 

Opening settlement by guardian or conunlt- 
tee, § 87, p. 234 

Removal of guardian or committee, § 47, 
p. 132 

Past defaults of guardian. 

Court’s power to discharge surety for, § 63, 
p. 147 

Surety’s liability for, § 63, p. 145 
Payment of debts by guardian or committee, § 88, 
p. 237 

Permanent guardian, notice of appointment, § 40, 
pp. 105-107 

Person or estate, appointment of different persons 
to act as guardians of, § 39 
Personal examination of incompetent in proceed¬ 
ings for appointment, § 40, p. 112 
Personal property, power of guardian or commit¬ 
tee to sell, § 93, pp. 250, 251 
Persons subject to, § 11, pp. 63-67 
Petitioner, appointment of, § 42, p. 124 
Petitions, 

Accounting by guardian or committee, § 87, 
p. 223 

Appointment, § 40, pp. 104,105 
Presenting claim to guardian or committee, 
§ 91, pp. 247-249 

Removal of guardian or committee, § 47, pp. 
131, 132 

Setting aside order of appointment, § 40, 
p. 115 

Pleading, ' 

Action on guardian’s or committee’s bond, 
§ 53, p. 150 

Representative capacity, § 148, p. 319 
Possession and control of ward’s property by 
guardian or committee, § 85, pp. 193, 194 
Posting notice of proceedings for appointment, 
§ 40, p. 108 

Power to appoint guardian, § 37 
Preference by guardian or committee of ward’s 
creditors, § 91, p. 249 

Premiums on guardian’s or conunittee’s bond, re¬ 
covery of, § 63, p. 142 
Presence, 

Incompetent in proceedings for appointment, 
§ 40, p. Ill 

Waiver of notice of proceedings for appoint¬ 
ment, § 40, p. 109 
Presumptions, 

Appeal from appointment, § 40, p. 119 
Appointment, presumptions arising from, 
§ 41, p. 124 

Appointment proceedings, § 40, p. 112 
Conveyance by incomi)etent to guardian or 
committee, § 118, p. 279 
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Guardianship—Continued, 1 

Presumptions—Continued, 

Discharge of surety on bond of guardian or 
committee, § 53, p. 147 

Notice of proceedings for appointment, § 40, 
p. 109 

Regularity of order discharging guardian, 
§56 

Sanity arising from order of discharge, § 56 
Validity of appointment in action on bond, 

§ 53, p. 147 

Validity of conveyance to guardian or com¬ 
mittee, § 118, p. 279 
Probate courts. 

Jurisdiction, 

Api)oint, § 10, p. 58 

Apr>oint guardian for insane infant, § 11, 
p. 63, n. 09 
Remove, § 47, p. 131 

Loans by guardian or committee, order ap¬ 
proving, § 85, p. 202 

Presumption arising from appointment by, 

§ 41, p. 124 

Process, 

Hond of guardian or administrator, action 
on, § 53, p. 50 

Proceedings for appointment, § 40, pp. 105- 
110 

Proof, appointment without proof, § 40, p. Ill 
Property, 

Guardian’s property. Investment of funds in, 

§ 85, p. 201 

Jurisdiction of guardianship of property de¬ 
pendent on situs or residence, § 10, p, 61 
Rights, iK)wers, duties, and liabilities of 
guardian and committee, §§ 83-87, pp. 
191-235 

Public administrator in lieu of guardian, § 36 
Public as party interested in proceedings for 
nprK)intment, § 40, p. 104 
Public guardian, § 4f) 

IMiblic officers, appointment as guardian, § 42, 
p. 127 

Publication of notice of proceedings for appoint¬ 
ment, § 40, p. 108 
Purchase, 

Realty with ward’s funds, § 85, p. 200 
Ward’s property by guardian or committee, 
§ 95, p. 261 

Purriose of appointing guardian, § 37 
Qualification, § 44 

Rurd(‘n of proof, § 149 
Questimis of law and fact, 

Action on guardian’s l)ond, § 53, p. 150 
Rmnoval of guardian or committee, § 47, 
pp. 132, i;i3 
Ratification, pf)st 
Real property, 

Jjoan by guardian or committee secured by, 
§ 85, pp. 203, 204 

Transfer by guardian under order of court, 
§ 93, W). 251, 254 
Receiver in lieu of guardian, § 36 
Recitals in order or decree of appointment, § 40, 
pp. 114, 115 

Presumption on appeal, § 40, p. 119 
44 C.J.S.-90 


Guardianship—Continued, 

Recommendation of person to be appointed, § 42, 
p. 125 

Record of order or decree of appointment, § 40, 

p. 116 

Redemption by guardian from foreclosure sale, 

§ 121 

Reduction of amount of bond, § 53, p. 142 
Reference of proceedings for appointment, § 40, 

p. 110 

Reinvestment of funds by guardian or committee, 

§ 85, p. 200 
Relatives, post 
Release, 

Mortgage by committee or guardian, § 86, 

p. 201 

Surety on guardian’s or committee’s bond, 

§ 53, pp. 146, 147 

Remand by appellate court of proceedings for 
appointment, § 40, p. 120 

Removal of guardian or committee, § 47, pp. 129- 
134 

Accounting and settlement on removal, § 87, 
pp. 234, 235 

Limitation on bond commencing to run from 
removal, § 53, p. 149 

Procedure for removal, § 47, pp. 131-134 
Removal of proceedings for appointment to an¬ 
other county, § 12 

Renewal bond of guardian or committee, § 53, 
p. 143 

Rent, liability of committee for, § 86, p. 211 
Repi*esentation, 

Incompetent in proceeding for appointment, 

§ 40, pp. Ill, 112 

Ward as litigant by guardian or committee, 

§ 141, pp. 303-305 
Guardian or committee, § 142 

Residence, post 

Resignation of guardian or committee, § 46 
Restoration to sanity, 

Accounting by guardian or committee on, 
§ 87, p. 213 

Duties of guardian on, § 86, p. 209 
Proceedings instituted by guardian or com¬ 
mittee, § 55, p. 153 

Restraint proceedings distinguished from proceed¬ 
ings to appoint guardian, § 8, p. 66 
Review of proceedings to appoint, § 40, pp. 116- 
120 

Revocation of appointment of temporary appoint¬ 
ment, § 38 
Sales, post 
Service, 

Notice of appeal to review appointment, § 40, 
p. 117 

Notice of proceedings for appointment, § 40, 
p. 108 

Proceedings to open settlement by guardian, 
§ 87, p. 234 
Process 

Guardian or committee, § 147, pp. 316, 
317 

Proceedings for appointment of special 
guardian or guai'dian ad litem, § 143, 
p. 307 
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Guardianship—Continued. Guardianship—Continued, 


Service—Continued, 

Process—Continued, 

Waiver of in proceedings for appoint¬ 
ment, § 40, p. 109 

Services furnished to ward, liability of guardian 
or committee for, § 86, p. 211 
Set-off in action instituted by guardian, § 148, 
p. 320 

Setting aside or vacating order or decree of ap¬ 
pointment, § 40, pp. 115, 116 
Constituting removal, § 47, p. 129 
Settlement, 

Accounting and settlement, generally, ante 
Claim, guardian’s authority, § 85, p. 197 
Sexual perversion as ground for appointment, 
§ 11, p. 65 

Sheriff, proceedings for appointment instituted 
by, § 40, p. 103 

Signature to petition for appointment, § 40, p. 105 
Situs of propei-ty affecting Jurisdiction to appoint, 
§ 10, pp. 59-61 

Special bond, liability on, § 53, pp. 145, 146 
Special guardians, generally, post 
Special proceedings to remove committee, § 47, 
p. 131 
Spouse, 

Appointment as guardian or committee, § 42, 
p. 127 

Compensation of wife acting as guardian, 
§ 51, p. 136 

Proceeding for appointment Instituted by, § 
40. p. 103 

State, proceedings for appointment instituted by, 
$ 40, p. 103 

Status of guardian or committee, § 49 
Statutes, § 9 

Appointment, compliance with, § 40, pp. 101, 
102 

Jurisdiction to appoint, § 10, p. 68 
Statutory proceedings for termination, § 45 
Stipulations, authority of guardian to make, § 
144, p. 312 
Stranger’s, 

Appeal from appointment, f 40, p. 117 
Appointment as guardian or committee, § 40, 
p. 102; § 42, p. 126 

Proceedings for appointment instituted by, 
i 40. p. 103 

Substituted service of process on guardian or 
committee, § 147, p. 317 
Substitution, 

Committee or guardian as party, § 139, p. 302 
Guardian for next friend, § 142 
Successive guardians, liability on bonds, § 53, 
p. 146 

Successor guardian. 

Account and settlement with, § 87, pp. 234, 
235 

Action brought in name of, § 139, ,p. 301 
Appointment without representation by 
guardian ad litem, § 40, p. Ill 
Bond, action on by successor, § 53, p. 149 
Conclusiveness of accounting, § 87, p. 232 
Exceptions to account by, § 87, p. 224 
Failure to appoint, effect of, § 45 
Motion to vacate appointment, § 40, p. 115 


Successor guardian—Continued, 

Notice of proceedings for appointment, § 40, 
p. 107 

Supersedeas on appeal from appointment, § 40, 
p. 118 

Supervision of guardian or committee by court, 
§ 49 

Support, post 
Suspension, 

Appointment pending appeal, § 40, p. 118 
Functions of guardian ad litem by appoint¬ 
ment of general guardian, § 144, p. 311 
Temporary guardians, generally, post 
Temporary unsoundness of mind as ground for 
appointment, § 11, p. 66 

Tendency to commit wrong as ground for appoint¬ 
ment, § 11, p. 65 

Termination, §§ 45-48, pp. 128-134 

Adjudication of restoration to sanity, § 56 
Death of ward, § 50 
Discharge from asylum, § 56 
Test of mental incapacity warranting appoint¬ 
ment, § 11, pp. 68-65 

Testamentary wishes as to person to act as wife’s 
guardian, § 42, p. 127 
Time, 

Appointment, § 40, p. 114 
Hearing proceedings for appointment, § 40, 
pllO 

Incompetency affecting appointment, § 11, pp. 
66, 67 

Motion to vacate appointment, § 40, p. 115 
Proceedings to appoint guardian for infant, 
§ 11, p. 63, n. 72 

Service of notice of proceedings for appoint¬ 
ment, § 40, p. 108 

Suit on guardian’s or committee’s bond, § 53, 
p. 149 

Title of guardian or committee to ward’s prop¬ 
erty, § 85, p, 194 
Torts, 

Liability of guardian or committee for, § 86, 

p. 211 

Lunatic, liability of curator for, § 125 
Transactions between guardian and ward, § 49 
Transfer of proceedings to another court, § 12 
Trial, 

Action on guardian’s or committee’s bond, 
§ 53, pp. 160,151 

Appointment proceedings, § 40, pp. 110-114 
Trial de novo on appeal from appointment, § 40, 
pp. 118, 119 

Trust company acting as guardian, 

Bond of, § 53, p. 142 
Oath of, § 44 
Trustee’s, 

Authority divested by appointment, § 85, p. 
195 

Substituted by appointment of committee, 
§ 41, p. 121 

Trusteeship of guardian purchasing property with 
ward’s funds, § 86, p. 208 

Two guardianships of same person and property, 
§ 35 

Vacation of court, appointment in, § 10, p. 62 
Venue of proceedings to appoint, { 12 
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Guardianship—Continued, 

Verdict in proceedings for appointment, § 40, 
pp. 113, 114 

Verification of petition in proceedings to appoint, 
§ 40, p. 105 
Veterans, 

Compensation of committee or guardian of 
incompetent veteran, § 51, pp. 138-140 
Investment by guardian of incompetent vet¬ 
eran, § 85. pp. 201, 202 
Waiver, post 

Want of notice of proceedings for appointment, 
effect of, § 40, pp. 109,110 
War risk insurance, commissions on periodic pay¬ 
ments, § 51, pp. 139, 140 

Weakness of mind or memory as ground for ap¬ 
pointment, § 11, p. 66 

Welfare of incompetent as determining factor, 
Appointment, § 42, p. 126 
Management of estate, § 78 
Wills, cancellation by committee or guardian of 
ward’s will, § 135, p. 294 

Women, apiK)intment as guardian, § 42, p. 126 
Writ of review of order appointing, § 40, p. 117 
Habitual insanity defined, § 2, p. 16 
llalluciiiation. 

Defined, § 2, p. 30 

Distinguished from delusion, § 2, p. 26 
Harmless error in commitment proceedings, § 67, 
p. 163 
Hearing, 

Apf)enl, 

Tainacy proceedings, $ 33, pp. 96, 97 
Restoration to sanity, § 55, p. 156 
Apr>ointment of guardian or committee, § 40, pp. 
110-114 

(Jommitment proceedings, § 67, pp. 166-168 
Disputed claim against estate, § 91, pp. 248, 249 
Lunacy proceedings, §§ 19-29, pp. 76--87 
Order of sale, proceedings for, § 94, p. 259 
Removal of guardian or committee, § 47, pp. 132, 
133 

Restoration to sanity, § 55, pp. 154, 165 
Setting aside or opening guardian’s settlement, 
§ 87, p. 234 

Hel)cplirenia defined, § 2, p. 30 
Heirs, 

Accounting l)y guardian, persons entitled, § 87, 
pp. 222, 223 

Action l»y prospective heirs on behalf of insane 
p(»i-son, § 135, p. 203 

Application for order of sale of ward’s property, 
parties to, § 94, p. 257 

Oojiclusiveness on heirs of judgment of sanity, 

§ no 

Exceptions to account by, § 87, p. 224 
Laches in bringing action to set aside allowance 
of fraudulent claim, § 136 
Setting aside sale under order of court, § 95, 
pp. 263, 264 

Venue of action against heir of committee, § 137, 
p. 298 

Hemiple^a defined, § 2, p. 30 
Hemiplegy defined, § 2, p. 30 
Hereditary taint. 

Evidence of, § 5 
Evidence of insanity, § 6 


Homestead, sale under order of court, § 93, p. 256 
Homicidal insanity defined, § 2, p. 16 
Homicidal mania defined, § 2, p. 19 
Hospitals, 

Asylums, generally, ante 
Officers, 

Application in lunacy proceedings presented 
by, § 15, n. 65 

Liability for torts of dischai'ged patient, § 125 
Husband and wife. 

Action by wife on behalf of insane husband, 
§ 135, p. 293 

, Appeal in accounting proceedings by spouse ef 
incompetent, § 87, p. 228 

Application far commitment made by spouse, § 67, 
p. 165 

Appointment as guardian or committee, § 42, 
p. 127 

Compensation of wife acting as guardian, § 51, 
p. 136 

Homestead right of Insane married woman, sale 
of, § 93, p. 256 

Natural guardianship of insane spouse, § 58 
Notice to spouse of incompetent of proceedings 
for i-estoration to sanity, § 55, p. 153 
Sale of estate or interest of insane married 
woman, § 93, p. 256 
Support, 

Insane husband by public, liability of wife, 
§ 75, p. 181 

Insane wife, § 73; § 74, pp. 176, 177 
Insane wife by public, liability for, § 75, 
pp. 178,181,183,185,186 
Spouse out of incompetent’s estate, § 90, 
p. 241 

Hydrocephalus exterius defined, § 2; p, 30 

Hypochrondriac defined, § 2, p. 31 

Hypomania defined, § 2, p. 19 

Hyprochondria defined, § 2, p. 31 

Hysteria defined, § 2, p. 31 

Hysterical paralysis defined, § 2, p. 31 

Hystero-epilepsy defined, § 2, p. 31 

Hysteromania defined, § 2, p. 20 

Idiocy defined, § 2, pp. 31, 32 

Idiopathic insanity defined, § 2, p. 16 

Idiosyncrasies as degree of insanity, § 2, pp. 14, 15 

Idiot defined, § 2, p. 32 

Idiotcy de nativitate defined, § 2, p. 23 

Idiotic defined, g 2, p. 32 

Idiotism defined, § 2, p. 32 

Ill treatment of Imiatic, criminal responsibility, § 76 
Illusion defined, § 2, p. SB 
Imbecile defined, § 2, p. 33 
Imbecility, 

Defined, § 2, pp. 33, 34 
Distinguished from insanity, § 2, p. 12 

Imbecility of mind defined, § 2, p. 34 
Implied contracts, §§ 114, 115, pp. 274r-277 
Payment for support, § 89, pp. 239, 240 
Improvements, 

Purchaser’s allowance for improvements on set¬ 
ting aside sale, $ 96 

Ward’s estate, expenditures for, § 87, p. 217 
Improvident business transactions as ground for ap¬ 
pointment of guardian, § 11, p. 65 
Impulsive insanity defined, § 2, p. 16 
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Inadequacy of price as ground for setting aside sale 
under order of court, § 95, p. 263 
Incapacity to control volition as test for insanity, 
S 2, p. 15 

Income of estate, application for support, § 89, pp. 238, 
239 

Incompetent defined, § 2, pp. 34, 35 
Incumbrance of v^ard’s estate by guardian under 
order of court, §§ 92-97, pp. 250-267 
Indigent insane person, 

Commitment of, § 64 
Defined, § 2, p. 9 

Maintenance, allowance to guardian of sum for, 
§ 87, p. 213 

Support, §§ 73-76, pp. 17^188 
Indigent person as subject to lunacy proceedings, § 11, 
p. 63 

Individual name of guardian, deposit of funds in, 
§ 85, p. 205 

Inebriate defined, § 2, p. 35 

Infants, lunacy proceedings and appointment of 
guardian for, § 11, p. 63 

Infirmity as ground for lunacy proceedings or appoint¬ 
ment of guardian or committee, § 11, pp. 65, 66 
Informant as party in lunacy proceedings, § 15 
Information in lunacy proceedings, § 17 
Inheritance, power of insane person to acquire prop¬ 
erty by, § 103 
Injunction, 

Action commenced without leave of court, § 138 
Disposition of property pending proceedings to 
set aside sale under order of court, § 95, 
p.263 

Waste pending lunacy proceedings, § 13 
Inmate of institution, service of notice of pi’oceedings 
for appointment of guardian, § 40, p. 108 
In i)ersonam lunacy proceedings, § 8, pp. 55, 56 
Inquest. Lunacy proceedings, post 
Inquisition. Lunacy proceedings, post 
In rem. 

Commitment proceedings, § 67, p. 164 
Lunacy proceedings, § 8, pp. 55, 56 
Proceedings for sale of property, § 94, p, 257 
Insane criminal defined, § 2, p. 9 
Insane defined and distinguished, § 2, pp. 6-9 
Insane delusion defined and distinguished, § 2, pp. 6-8 
Insane impulse defined, § 2, p. 8 
Insane i)erson, 

Appeal in lunacy proceedings, § 31 
Defined and distinguished, § 2, pp. 8, 9 
Insanely defined, § 2, p. 35 
Insanity defined, § 2, pp. 9-18 
Insolvency, 

Committee as ground for removal, $ 47, p. 130 
Estate, presentation of claims against, § 91 p. 
248 * 

Instructions of court to guardian or committee, § 49 
Instructions to jury, 

Actions by or against, § 150 
Appointment of guardian or committee, § 40, pp. 
112, 114 

Lunacy proceedings, § 23 
Removal of guardian or committee, § 47, p. 133 
Restoration to sanity, § 55, p. 155 
Intent affecting liability for tort, §§ 122, 123, 125 
Interdict and interdiction defined, § 2, p. 35 


' Interest, 

Ancillary guardian’s liability on refusal to turn 
over funds, § 151, p. 333 

Balance due guardian or committee, § 87, p. 217 
Claim for ward’s support, § 89, p. 240 
Guardian’s liability for interest for failure to 
invest or on funds illegally invested, § 87, pp. 
214-216 

Necessaries furnished, § 115, p. 276 
Purchase price and allowances on setting aside 
sale under order of court, § 96 
Support by public authorities, § 75, p. 187 

Intemeddler’s duty to account, § 87, p. 212 
Intermittent insanity defined, § 2, p. 16 
Intervention in actions by or against, § 139, p. 802 
Intoxication, insanity produced by, § 2, p. 11 
Inventory of ward’s estate, § 86, pp. 209, 210 

Failure to file as ground for removal, § 47, p. 130 
Investments, 

Accounting by guardian for profits, § 87, p. 214 
Breach of bond by making illegal Investments, § 
53, p. 144 

Deposit of funds in bank pending investment, $ 
85, p. 206 

Failure to invest as ground for removing guardi¬ 
an or committee, § 47, p. 130 
Interest for failure to invest or on funds illegal¬ 
ly Invested, § 87, pp. 214-216 
Powers and duties of guardian or committee, S 
85, pp. 197-202, 206 

Proceeds from sale under order of court, § 97 
Sale of realty for better investment, § 93, p. 265 

Involutional insanity defined, § 2, p. 16 
Irrational defined, § 2, p. 35 
Irrationality defined, § 2, p. 35 
Irresistible impulse. 

Defined, § 2, p, 36 

Test in determining insanity, § 2, p. 13 

Issues in actions by or against, § 148, p. 321 
Joinder of parties. 

Actions by or against insane persons, § 139, pp. 
299, 300 

Objection to nonjoinder, § 146 
Proceedings for restoration of sanity, § 55, p. 163 

Joint and several liability of members of committee 
for surcharge, § 135, p. 296 

Joint control of funds by guardian and surety, § 53, 
p. 144 

Judgment creditor, preference of, § 91, pp. 249, 260 
Judgment or decree. 

Accounting and settlement, § 87, pp. 226, 227 
Action by or against, § 161, pp. 324^-330 
Collateral attack, generally, ante 
Conclusiveness and effect of lunacy adjudication, 

S 32, pp. 88-93 

Confession of judgment, § 161, p. 326 
Consent judgment, § 151, p. 326 
Default judgment, § 161, p. 326 
Equitable relief against judgment against insane 
defendant, § 151, pp. 828, 329 
Guardianship, ante 

Leave to sue, failure to obtain affecting judgment, 

§ 138 

Lien of judgment, § 161, p. 329 

Lunacy adjudication without notice, § 18, p. 72 

Lunacy proceeding, § 26- 
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Judgment or decree—Continued, ^ 

Relief against judgment against, § 151, pp. 326- 
329 

Representation of insane litigant, want of repre¬ 
sentation affecting judgment, § 141, p. 304 
Sale of pi‘operty, decree for, § 94, p. 259 
Setting aside, post 

Terms imposed in decree, § 151, p. 325 
Vacatip^g or opening judgment against, § 151, pp. 
326-329 

Validity, § 151, pp. 325, 326 
Judicial sale, sale under order of court as, § 95 p. 260 
Jurisdiction, 

Accounting and settlement proceedings, § 87, pp. i 
220, 221 

Actions by or against, § 137, pp. 206-298 
Allowance of claims against estate, § 91, p. 246 
Appearance giving court jurisdiction of action 
against insane person, § 147, p. 317 
Appellate jurisdiction to review lunacy proceed¬ 
ings, § 33, p. 94 

Application for order of sale, pleading, § 94, p. 
25S 

Collateral attack on judgment for want of juris¬ 
diction, § 151, p. 329 
Commitment proc-eedings, § 67, p. 164 
Discharge from jusylum, § 72, p. 173 
Dispiit<Hl claims against estate, proceedings to 
determine, § 91, p. 248 
Equity, ante 

Estate* of ward, §§ 79, 80, pp. 188-191 
Guardianship, ante 
Dunacy proceedings, post 

Real prof)erty, proceedings for allowance to sell, 
ft 03, pp. 251, 252 

Reimlmi*sement of public institution for mainte¬ 
nance, § 75, p. 184 

Restoration to sanity, § 55, pp. 151,152 
Sale under order of court affected by want of 
jurisdiction, § 05, p. 

Setting aside. 

Inquisition proceedings, § 27, p. 84 
Judgment against insane person for want of 
jurisdiction, § 151, p. 327 
Sterilization proceedings, § 71 
Trial of trav(‘r.se of inquisition, § 31 
Want of jurisdiction affecting validity of judg¬ 
ment, ^ 151, p. 325 
Jury in lunacy proceedings, § 23 
Jury trial, 

Apr)ointment of guardian or committee, § 40, p. 
112 

Commitment proceedings, § 67, p. 167 
Question of mental condition of litigant, § 144, pp. 
311, 312 

Restoration to sanity, § 55, p. 155 
Katatonia defkied, § 2, p. 36 
Kin. Next of kin, generally, post 
Kinds of insanity, § 2, pp. 13-18 
Kleptomania defined, § 2, p. 20 
Kleptomaniac defined, § 2, p. 36 
■Korssakoff’s disease defined, § 2, pp. 18, 36 
Labor exchanged for support by public authorities, § 
75, p. 187 
Laches, 

Accounting and settlement proceedings, § 87, p. 
221 


Laches—Continued, 

Action on guardian’s or committee’s bond, § 63, p. 
149 

Actions by or against, § 136 
Guardian ad litem imputable to litigant, § 144, p. 
313 

Public authorities’ action to recover support, § 
75, p. 185 
Setting aside 

Inquisition proceedings, § 27, p. 84 
Sale under order of court, § 95, p. 263 
Traverse of inquisition, § 31 
liCases, guardian’s or committee’s authority to lease, 
§ 93, p. 254 

Leave of court to sue or be sued, § 138 
Next friend, § 144, p. 312 

Objection to want of, § 146 
Pleading leave, § 148, p. 319 
Legal Insanity defined, § 2, p. 16 
Legislative power to establish rules and regulations 
for care and custody, § 58 
Letters as evidence of insanity, § 5, n. 29 
Letters of guardianship, § 40, pp. 115, 120 
Evidence of authority, § 149 
Issued by lower court after appeal, § 40, p. 120 
Parties in proceedings to revoke, § 47, p. 132 
Revocation on adjudication of restoration to sani¬ 
ty, § 56 

Liabilities of estate of ward, §§ 88-91, pp. 235-250 
Liability for torts, §§ 122-126, pp. 281-283 
XJbel and slander, liability of insane person, § 123 
License to sell ward’s property, § 95, p. 260 
Guardian to sell realty, § 96 
Liens, 

Guardian or committee for disbursements and 
compensation, § 52 

Judgment against insane defendant, § 151, p. 329 
Presentation and allowance of claims secured by, 
§ 91, p. 246 

Purchaser on setting aside sale under order of 
court, § 96 

Sale of property subject to, § 94, p. 259; § 95, p. 
261 

Sale under order of court as subject to, § 96 
Ward on property improperly purchased by 
guardian, § 85, p. 201 

Life insurance proceeds paid to superintendent of hos¬ 
pital of which insane beneficiary was inmate, § 
75, p. 187 

Limitation of actions. 

Accounting and settlement proceedings, § 87, p. 
221 

Actions by or against Insane person, f 136 
Claims against estate, § 91, p. 249 
Guardian’s or committee’s bond, § 53, p. 149 
Public authorities for reimbursement for support, 
§ 75, pp. 185, 186 

Setting aside sale under order of court, § 95, p. 
264 

Loans, 

Deposit of funds in bank pending investment as 
loan, § 85, p. 206 

Guardian or committee, loans by, § 85, pp. 202, 
204 

Necessaries, loans for, § 89, p. 239; § 115, p. 275 
Lucid intervals, 

Adverse possession affected by, § 105 
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Lucid intervals—Continued, 

Burden of proof, § 4 
Defined, § 2, p. 36 
Validity of acts during, § 98 
Lunacy defined, § 2, pp. 36, 37 
Lunacy proceedings, §§ 14-34, pp. 68-99 
Abatement, 

Appeal on death of lunatic, § 33, p. 95 
Death of party, § 16 
Accused person, § 11, p. 63 

Acquitted on ground of insanity, § 131, p. 288 
Acquisition of jurisdiction, § 10, p. 61 
Administrator, appointment as ground for dis¬ 
missing proceedings, § 29 
Adversary character of proceedings, § 8, p. 56 
Advisory capacity of jurors, § 23 
Affidavits, 

Accompanying petition, § 17 
Consideration in determining issuance of 
commission or directing trial, § 19, p. 77 
Support pi-ovlsional orders, § 13 
Aggrieved persons, 

Review, § 33, pp. 96, 96 
Traverse, § 31 
Alias commission, §§ 28, 30 
Costs, § 34, p. 97 
Alien as subject to, § 11, p. 63 
Amendment of orders relating to costs, § 34, p. 
99 

Appeal, § 31; § 33, pp. 93-97 
Costs on appeal, § 34, p. 97 
Appearance, 

Curing defective service of notice, § 18, p. 
76 

Waiver, 

Errors, § 27. p. 85 

Want or defects of notice, § 18, p. 74 
Application, § 17 

Persons who may present, § 15 
Appointment of attorneys to represent alleged 
lunatic, § 20 
Attorneys, ante 
Bond for appeal, § 33, p. 96 
Burden of proof in proceedings to set aside, § 27, 
p. 84 

Capacity to sue or be sued after inquisition, § 134 
Certiorari to review, § 33, p. 94 
Child entitled to review, § 33, p. 96 
Civil nature of proceedings, § 8, pp. 54, 56 
Clerk of court’s power to appoint, § 10, p. 59 
Collateral attack, ante 
Commission of lunacy, § 19, pp. 76, 77; § 21 
Alias commission, §§ 28, 30 
Challenges to jurors determined by, § 23 
Examination of alleged lunatic by, § 24 
Pees as item of cost, § 34, p. 99 
New commission, § 28 
Powers and duties, § 71 
Return and findings, § 26 
Conelusiveness and effect of adjudication, § 32, 
pp. 88-93 

Against person applying for restoration to 
sanity, § 66, p. 151 

Condition precedent to institution of second pro¬ 
ceedings, § 30 

Constables’ fees as Item of cost, § 34, p. 99 
Constructive service of notice, § 18, p. 76 


Lunacy proceedings—Continued, 

Continuance, § 19, p. 77 
Continuance of jurisdiction, § 10, p. 62 
Contract affected by finding of Insanity, § 112, pp. 
270-273 

Conveyances affected by proceedings, § 118, pp. 
277-279 

Cost, § 34, pp. 97-99 

Counter affidavits to oppose provisional orders, 8 
13 

County judge, jurisdiction of proceedings, § 10, p. 
62 

County’s liability for cost, | 34, p. 98 
Creditor, application presented by, § 16 
Death, 

Alleged lunatic. 

Costs affected by, § 34, p. 98 
Pending appeal, § 33, p. 96 
Party, 

Affecting traverse, § 31 
Pending proceedings, § 16 
Depositions, § 26 

Determination, §§ 19-29, pp. 76-87 
Determination on review, § 33, pp. 96, 97 
Discretion of court. 

Affidavits accompanying petition, § 17 
Conunission, issuance of, § 19, pp. 77, 78 
Costs, § 34, pp. 97, 98 
Dismissal of proceedings, § 29 
Examination of alleged lun&tlc, § 24 
New commission or new trial, § 28 
Notice to persons other than lunatic, § 18, 
p. 74 

Review of discretionary rulings, § 33, p. 97 
Traverse of inquisition, § 31 
Trial, direction of, § 19, pp. 77, 78 
Dismissal, § 29 

Proceedings to review, § 33, p. 96 
District attorney to represent applicants, § 19, p. 
77 

Equitable nature of proceedings, § 8, p. 55 
Equity jurisdiction, § 10, p. 58 
Errors and irregularities as ground for setting 
aside proceedings, § 27, p. 85 
Estoppel of guardian to deny validity of pro¬ 
ceedings, § 32, p. 88 
Evidence, §§ 25, 26 

Decree appointing guardian as evidence of in¬ 
competency, § 41, pp. 121, 122 
Setting aside lunacy proceedings, § 27, p. 85 
Errors in reception,'§ 27, p. 85 
Examination, 

Alleged lunatic, § 24 

Setting aside proceedings for errors, § 
27, p. 85 

Petitioner traversing inquisition, § 31 
Ex parte nature of proceedings, § 8, p. 56 
Expenses as item of cost, § 34, p. 99 
Final orders, review of, § 33, p. 94 
Findings, §§ 22, 26; § 32, p. 89 

Contrary to evidence or not responsive as 
ground for setting aside proceedings, § 
27, p. 86 

Review, § 33, p. 97 
Foreign adjudication, § 32, p. 92 
Framing Issues, § 22 

Fraud as ground for setting aside, § 27, p. 86 
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Xfunacy proceedings—Continued, 

Friends, 

Appeal by, § 33, p. 95 
Application presented by, § 15 
Notice to, § 18, p. 74 
Presence at hearing, § 19, p. 76 
Grounds for setting aside proceedings, § 27, pp. 
8 ;-), 86 
Guardian, 

Application presented by, § 15 
Appointment conditioned on determination 
of insanity, § 40, pp. 102, 103 
Guardian ad litem. 

Appointment dependent upon determination 
of insanity, § 143, pp. 308, 309 
Waiver of notice by, § 18, p. 74, n. 23 
Guardian pro tempore, appointment on ground 
for dismissing proceedings, § 29 
Harmless error, review of, § 33, p. 97 
Hearing, §§ 19-29, pp. 76-87 
Keview, § 33, pp. 96, 97 
Heir entitled to review, § 33, p. 96 
Husband entitled to appeal from adjudication of 
wife’s sanity, § 33, p. 95 

Indian, api)earance by counsel as waiving notice, 

§ 18, p. 74, n. 27 

Indigent person as subject to, § 11, p. 63 
Infants, determination of sanity of, § 11, p. 63 
Infirmity as ground for proceedings, § 11 pp. 65, 
66 

Informant as party, § 15 
Information, § 17 

In rem or in personam, § 8, pp, 55, 56 
Instructions to jury, § 23 
Issues to be tried, § 22 
Traverse, § 31 
Judgment, § 26 

(’onclusiveness and effect, § 32, pp. 88-93 
Without notice, § 18, p. 72 
Jurisdiction, § 10, pp. 57-C2 

Pnjsumptlon of jurisdiction, § 32, p. 93 
Fail lire to record notice, § 18, p. 76 
Koview, {j 33, pp. 94, 96 
Sot aside, jurisdiction to, § 27, p. 84 
Setting aside i>roceedings for want of juris¬ 
diction, § 27, p. 85 

Trial court pending ar)peal, § 33, p. 05 
Trial of traverse of inquisition, § 31 
Jury. 

Plxami nation of alleged lunatic, § 24 
Summoning to deterniinc sanity, § 21 
Jury trial, § 23 
Laches, 

Sotting aside proc'cedings, § 27, p. 84 
Traverse of iiKpiisition, § 31 
Married person as sul»ject to, § 11, p. C3 
ModifkAtion of orders and judgments, § 10, p. 
62; §26 

Mortgages, capacity to execute affected by ad¬ 
judication in, § 121 

Nature and extent of jurisdiction, § 10, p. 62 
Nature of proceedings, § 8, pp. 54-56 
New comniisaion, § 28 
New trial, § 28 

Prejudice of juro-rs, § 23 
Next of kin, notice to, S 18, p. 74 
Nonresidents, post 


Lunacy proceedings—Continued, 

Notice, post 
Number of jurors^ § 23 

Nunc pro tunc filing of oath of commissioners, 
§ 21 

Oath of commissioners, § 21 

Occasional unsoundness of mind as ground, § 11, 

p. 66 

Oflacer, application presented by, § 15 
Old age as ground for, § 11, pp. 65, 66 
Order, § 26 

Dispensing with notice, § 18, p. 73 
Ownership of property affecting jurisdiction of 
proceedings, § 10, p. 59 
Parties, § 15 

Death pending proceedings, § 16 
Permanent commissioners in lunacy, § 21 
Personal examination of lunatic, § 24 
Persons subject to, § 11, pp. 63-67 
Persons who may institute, § 15 
Petition, § 17 

Consideration in determining Issuance of 
commission or directing trial, § 19, p. 77 
Setting aside proceedings, § 27, pp. 84, 85 
Traverse of inquisition, § 31 
Petitioner, 

Entitled to review, § 33, pp. 95, 96 
Liability for cost, § 34, p. 98 
Physicians appointed to examine lunatic, § 24 
Place, 

Examination of lunatic, § 24, p. 29 
Hearing, § 19, p. 77 

Presence of alleged lunatic at hearing, § 26 
Setting aside proceedings for excluding, § 
27, p. 85 
Presumptions, 

Adjudication of insanity, arising from, § 52, 
pp. 90-02 

Jurisdiction despite failure to record notice, 
§ 18, p. 76 

Presence of alleged lunatic at hearing, § 20 
Prior insanity arising from adjudication, § 
32, pp. 90-02 

Regularity of proceedings, § 32, p. 93 
Probate court’s jurisdiction, S 10, p. 58 
Procedure in absence of statute, § 14 
Provisional orders, § 13 

Publication of notice, § 18, p. 76 
Qualification, 

Examiners of lunatic, § 24 
Jurors, § 23 

Quasi criminal nature of proceedings, § 8, p. 55, 
n. 70 

Question for jury, § 23 
Receiver pendente lite, § 13 
Recommencement of suit without payment of 
costs of former suit, § 4, p. 98 
Record, 

Notice, § 18, p. 76 
Proceedings to review, § 33, p. 97 
Relatives, 

Appeal by, § 33, p. 95 
Application presented by, § 15 
Residence, 

Jurisdiction of proceedings, § 10, pp. 58, 59 
Lunatic as fact question, § 22 
Venue, § 12 
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Lunacy proceedings—Continued, 

Restoration to sanity as ground for setting aside 
proceedings, § 27, p. 85 

Restraining waste of realty pending proceedings, 
S 13 

Restraint without adjudication of insanity, § 65 
Return, § 26 

Return day named in commission, § 21 
Review, § 33, pp. 93-97 

Persons entitled to review, § 33, pp. 95, 96 
Scope of inquiry, § 22 
Second proceedings, § 30 
Service of notice, § 18, pp. 75, 76 
Setting aside inquisition proceedings, § 27, pp. 
84-86 

Sheriff, service of notice by, § IS, p. 75 
Special commissioners in lunacy, § 21 
Special proceedings, § 8, p. 54 
State, 

Interested in proceedings, § 15 
Proceedings conducted by, S 8, p. 55 
State hospital officer, application presented by, 
§ 15, n. 65 
Statutes, § 9 

Constitutionality of statutes, § 9 
Dispensing with notice, § 18, p. 72 
Statute relating to notice, § 18, p. 74 
Jurisdiction, § 10, p. 58 
Notice required by, § 18, p. 74 
Proceedings must comply with, § 14 
Stenographer’s fees as item of cost, § 34, p. 09 
Stranger, 

Application presented by, § 15 
Party in proceedings, § 15 
Subpoena for witnesses, § 21 
Substituted service of notice, § 18, pp. 75, 76 
Sufficiency of notice, § 18, p. 74 
Suit, proceedings as, $ 8, p. 66 
Summary nature of proceedings, § 8, p. 55 
Summoning jurors, § 23 

Setting aside proceedings for errors in, § 27, 
p. 85 

Suspension of judgment pending appeal, § 33, 
p. 95 

Swearing witnesses, | 19, p. 76 

Temporary unsoundness of mind as ground, | 11, 

p. 66 

Time, 

Examination of lunatic, § 24, n. 59 
Incompetency, § 11, pp. 66, 67 
Notice, § 18, pp, 74, 75 
Review, § 33, p. 94 
Traverse of inquisition, § 31 
Costs, § 34, p. 98 
Trial, §§ 19-29, pp. 76-87 
Trial de novo on review, § 33, p. 96 
Value of property determined in, § 22 
Venue of proceedings, § 12 
Verdict, § 26 

Verification of petition, § 17 
Waiver, 

Errors, § 27, p. 85 
Notice, § 18, p. 74 
Right to appeal, § 33, pp. 94, 95 
Weakness.of mind or memory as ground, § 11, p. 
66 

Wife entitled to review, § 33, p. 96 


Lunacy proceedings—Continued, 

Witnesses, § 19, p. 76 

Compelling attendance, § 21 
Writ of error to review determination, g 33, p. 
94 

Lunatic defined, g 2 , p. 37 
Mad point defined, § 2 , p. 38 
Madman defined, § 2 , pp. 37 , 38 
Madness defined, § 2 , p. 38 
Maintenance. Support of ward, generally, post 
Malice affecting liability for tort, §§ 122 , 123, 125 
Management of estate, §§ 78-97, pp. 188-267 
Mania a potu defined, g 2 , p. 20 
Mania defined, § 2 , pp. 1 SU 21 
Mania transitoria defined, § 2 , pp. 16, 20 
Maniacal-depressive insanity defined, § 2 , p. 16 
Marriage, findings in proceedings for appointment of 
guardian, § 40, p. H i 

Married person as subject to lunacy inquisition or 
guardianship, § 11 , p. 63 

Master in chancery, sale under order of court con¬ 
ducted by, § 95, p. 261 
Medical insanity defined, § 2 , p. 17 
Megalomania defined, § 2 , p. 20 
Melancholia defined, § 2 , p. 38 
Melancholiac defined, § 2 , p. 38 
Mental alienation defined, § 2, p. 38 
Mental defective defined, g 2, p. 38 
Mental defectiveness defined, § 2 , p. 38 
Mental derangement defined, § 2 , p. 28 
Mental disease defined, § 2, pp. 38, 39 
Mental disorder defined, § 2, pp. 38, 39 
Mental illness defined, § 2 , pp. 38, 39 
Mental imbecility defined, § 2 , p. 34 
Mental incapacity defined, § 2, p. 39 
Mental incompetency defined, § 2, p. 39 
Mental infii-mity defined, g 2, p. 39 
Mental unsoundness defined, § 2 , pp. 47, 48 
Mentally Incompetent defined, § 2 , p. 35 
Metasyphilis defined, § 2 , p. 39 
Methomania defined, g 2 , p. 20 

Mineral lease, guardian’s or committee’s power to ex¬ 
ecute, g 93, p. 254 
Minor, 

Confinement of insane minor, g 64 
Incompetent’s guardianship terminated by attain¬ 
ment of majority, § 45 
Monomania defined, § 2 , pp. 20 , 21 
Monomaniac defined, § 2, p. 39 
Moral insanity defined, § 2, p. 17 
Mortgages, § 121 

Foreclosure of mortgage, generally, ante 
Grantee of insane person, § 119 
Guardian or committee, 

Authority to mortgage, § 93, pp. 250, 253 
Loans secured by, § 85, p. 203 
Payment and discharge by guardian, § 88 , p. 
235 

Release by guardian or committee, g 85. d. 
201 

Payment or discharge, § 88 , p. 235 
Presentation and allowance of claim secured by 
g 91, p. 246 

Motion for appointment of representatives of Insane 
litigant, § 143, pp. 307, 308 
Motor aphasia defined, g 2 , p. 22 , n. 27 
Municipalities’ liability for support, § 75 , p. 177 
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Name in which actions may be brought or defended, 

§ 139, pp. 301, 302 

Name in which investments must be made, § 85, p. 198 
Natural fool defined. § 2, p. 29 
Natural guardianship of insane spouse, § 58 
Nature and form. 

Accounting proceedings, § 87, pp. 219, 220 
Action by or against insane person, § 135, pp. 
202-29G 

Action for recovery of maintenance in public in¬ 
stitution, § 75, p. 184 

Sale of property, proceedings for, § 94, p. 257 
Nature of. 

Act as evidence of sanity, § 5 
Commitment proceedings, § 67, pp. 163, 164 
Liability for support, § 75, pp. 182, 183 
Lunacy or guardianship proceedings, § 8, pp. 54- 
56 

Necessaries, § 115, pp. 274-277 
Allowfince for, § 89, p. 238 
Attorney’s fees, § 88, p. 236 
Burden of proof, § 149 
Estate’s liability for, § 89, pp. 239, 240 
Guardian’s or ward’s liability for, § 86, p. 211 
Insane wife, liability for necessaries furnished 
to, § 74, p. 176 

Loan for necessaries, § 89, p. 239 
Question for jury, § 150 

Necessary parties in actions by or against Insane per¬ 
son, § 139, p. 299 
Necrophilism defined, § 2, p. 40 
Negligence, 

Guardian or committee. 

Collecting assets, § 86, p. 210 
Defending suit imputable to ward, § 144, p. | 

312 

Investments, § 85, p. 199 
Liability of ward for, § 124 
Management of ward’s estate, § 86, p. 211 
Injuries to criminal insane inmates of state hos¬ 
pital, 8 130, p. 287 
Insane person, ii§ 122, 124 
Neurasthenia defined, § 2, p. 40 
Neurosis define<l, § 2, p. ^ 

New trial. 

Commitment proceedings, § 67, p. 168 
Guardian, proceedings for appointment, § 40, p. 

Ill 

Lunacy proceedings, §§ 23, 28 
Next friend, 

See, also. Representation of insane litigants, 
generally, post 
Action by, § 134 
Action in name of, § 130, p. 301 
Adverse interest § 143, p. 309 
Affidavit of qualification, § 143, p. 309 
Appearance as waiving service of process, § 147, 
p. 318 

Application for removal of guar-dian or committee 
by, § 47, p. 132 

Appointment, § 143, pp. 306-310 

Necessity for, § 141, p. 303; § 144, p. 312 
Authority, rights and duties, § 144, pp. 311, 312 
Bond, § 143, p. 309 

Collateral attack on appointment, § 143, p. 310 
Consent of insane person to representation by, § 

144, pp. 311, 312 
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Next friend—Continued, 

Costs, liability for, § 153 
Functions in general, § 140 
Guardian ad litem distinguished, § 140 
Insanity of litigant, establishment before permit¬ 
ting prosecution of suit by, § 144, p. 311 
Intervention by, § 139, p. 302 
Judgment, authority to receive amount of, § 151, 
p. 325 

Leave of court to bring action, § 144, p. 312 
Pleading leave, § 148, p. 319 
Objection, 

Authority and power, § 146 
Bringing action in name of, § 146 
Qualifications, § 143, p. 300 

Pleading representative capacity, § 148, p. 319 
Presumption of consent of Insane litigant to rep¬ 
resentation by, § 144, p. 311 
Removal, § 144, p. 312 
Representation of insane litigant, § 142 
Restoration to sanity, proceedings instituted by, 

§ 55, p. 153 

Service of process on cross complaint on, § 147, p. 
316 

Substitution of guardian or committee for, § 139, 
p. 302; § 142 

Supervision and control by court, § 144, p. 311 
Title to property involved in litigation, § 144, p. 
311 

Next of kin, 

Appeal in accounting proceedings against guardi¬ 
an, § 87, p. 228 

Appointment as guardian or committee, § 42, p. 
126 
Notice, 

Appointment of guardian, proceedings for, § 
40, p. 107 

Lunacy proceedings to, § 18, p. 74 
Restoration to sanity proceedings for, § 55, 
p. 153 

Persons entitled to accounting by guardian, § 
87, pp. 222, 223 

Non compos defined, § 2, pp. 40,41 
Non compos mentis defined, § 2, pp. 40, 41 
Nonfeasance, liability of insane person for, §122 
Nonresidents, 

Allowance for support, § 89, p. 238 
Appointment of representative for insane non¬ 
resident litigant, § 143, p. 307 
Commission to determine lunacy of, § 21 
Guardianship, § 10, p. 61 . ^ ^ 

Adjudication of insanity before appointment, 
§ 40, p. 103 

Appointment of guardian or committee by 
domestic court, for nonresident incom¬ 
petent, § 154, p. 331 

Appointment of non-resident as guardian, § 
42, pp. 126, 126 

Conclusiveness of decree appointing guardian 
for, § 41, p. 122 

Foreign guardian’s right to confine nonresi¬ 
dent ward, § 63 
Ground for removal, § 47, p. 130 
Notice, 

Dispensing with notice of proceeding for 
appointment, § 40, p. 106 
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Nonresidents—Continued, 

Guardianship—Continued, 

Notice—Continued, 

Publication of notice of proceedings for 
appointment of guardian for, § 40, p. 
108 

Venue of proceedings to appoint guardian 
for, § 12 

Iftmacy proceedings. 

Commission to determine lunacy, § 21 
Notice of proceedings against, § 18, p. 72 
Publication of notice In proceedings against, 

§ 18, p. 76 

Venue of proceedings against, § 12 
Publication of service of process in action 
against, § 147, p. 317 

Real property, oi'der for sale, § 93, p. 252 
Removal of nonresident incompetent from state, 

§ 59 

Restraint of nonresident lunatic, § 64 
Nonsane defined, § 2, p. 42 
Normal mind defined, § 2, p. 42 

Note, action on note brought in name of guardian, f 
139, p. 301 
Notice, 

Accounting and settlement proceedings, § 87, p. 
222 

Opening settlement for failure to give, § 87, p. 
233 

Application for leave to sue, § 138 
Appointment of representatives for insane liti¬ 
gant, § 143, p. 308 

Commitment proceedings, $ 67, pp. 165, 166 
Compromise of claim by guardian ad litem, no¬ 
tice to ward, § 144, p. 313 
Guardianship, 

Application of committee or guardian for 
leave to sue, § 138 
Application to resign, § 46 
Appointment proceedings, § 40, pp. 105-110, 
114 

Compensation affected by lack of notice, 
§ 51, p. 136 

Condition to acquiring jurisdiction to 
appoint, § 10, p. 61 
Findings relating to, § 40, p. 114 
Discharge of guardian, § 53, p. 146 
Removal of guardian or committee, f 47, p. 
132 

Restoration to sanity, notice to guardian or 
committee of proceedings, § 55, p. 153 
Lunacy proceedings, § 18, pp. 71-76 

Condition to acquiring jurisdiction, § 10, p. 
61 

Persona other than alleged lunatic, notice to, 
§ 18, pp. 73, 74 

Persons who may serve notice, S 18, p. 76 
Petition to vacate lunacy proceedings, f 27, 
pp. 84, 85 

Recital in judgment as to notice, § 32, p. 90 
Setting aside proceedings for insufOiciency of 
notice, § 27, p. 85 

Order of sale, proceedings for, § 94, pp. 268, 259 
Restoration to sanity, proceedings for, § 55, pp. 
153, 154 

Waiver by appearance. Appearance, ante 


Nursing, estate’s liability for, § 89, p. 239 
Nutty defined, § 2, p. 42 
Nymphomania defined, § 2, p. 21 
Oath 

Commissioners of lunacy, § 21 
Curator ad hoc, § 143, p. 309 
Guardian or committee, § 44 
Objections to parties in action by or against, § 146 
Occasional insanity defined, § 2, p. 16 
Occasional unsoundness of mind as ground for lunacy 
proceedings or appointment of guardian, § 11, 
p. 66 

Oddity defined, § 2. p. 42 
Of unsound mind defined, § 2, pp. 46, 47 
Oflacers. Public officei-s, genei*ally, post 
Oikeimania defined, § 2, p. 21 

Oil and gas, parties in proceedings for order to sell, 

§ 94, p. 258. 

Old age. 

Appointment of guardian or committee for agei^l 
peiTSon 

Capacity to contract, § 112, p. 272 
Ground for appointment of, § 11, PP. 65, 66 
Lunacy proceedings, ground for, § 11, pp. 65, 66 
Necessaries furnished to aged person, § 115, p. 
275 

Return of property on adjudication of restora¬ 
tion to sanity, § 56 

Opinions as test of Insanity, § 2, p. 15 
Option of lessee to purchase, authority to execute 
lease containing, § 93, p. 254 
Orders of court. 

Accounting and settlement, § 87, pp. 226, 227 
Appointment of guardian ad litem, § 143, pp. 
309, 310 

Claims against estate, § 91, p. 248 
Collateral attack, generally, ante 
Commitment, § 63; § 67, pp. 167, 168; §| 68, 69 
Confiimation of sale, § 95, p. 262 . 

Discharge of person acquitted on ground of in¬ 
sanity, § 131, p. 289 
Guardianship, ante. 

Incompetent’s estate to pay for support in in¬ 
stitution, § 75, p. 184 
Investment of funds, § 85, pp. 198, 199 
Lease of ward’s estate, § 93, p. 254 
Lunacy proceedings^ § 26 
Mortgage, order authorizing, § 93, p. 253 
Support of ward’s family, order allowing, § 90, p. 
245 

Paralysis defined, § 2, p. 42 
Paranoia defined, § 2, p. 41 
Paranoiac defined, § 2, p. 41 
Parasyphilis defined, § 2, p. 41 
Parent and child. 

Purchase of insane child’s property by parent, 
§ 95, p. 262 
Support, 

Child out of insane parent’s estate, | 90, 
pp. 241, 244 
Insane child. 

Liability of parent for, § 74, pp. 175, 
176; § 75, pp. 180, 183 
Pleading by public Institution to recover, 
S 75, p. 186 
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Parent and child—Continued, 

Support—Continued, 

Insane parent, liability for, § 74, p. 175; § 
75, pp. ISO, 183 
Paresis defined, § 2, p. 41 

Parol evidence overcoming presumption of insanity 
arising from adjudication, § 32, p. 92 
Parole of person committed, § 72, pp. 172, 174 
Part of land, right to sell, § 98, p. 256 
Partial insanity defined, § 2, pp. 17, 18 
Parties, 

Accounting and settlement, § 87, pp. 222, 223 
Actions by or against, § 139, pp. 299-302 
Defects, ol»jectioii and waiver, § 146 
Appeal in proceedings for accounting and settle¬ 
ment, § 87, p. 228 

Application for order to sell property, § 94, pp, 
257, 258 

Disputed claim against estate, proceedings to 
determine, § 91, pp. 247, 248 
Guardianship, ante 
Lunacy proceedings, § 15 
Reiniluirsement of public institution for mainte¬ 
nance, § 75, p. 184 

Restoration to sanity, proceedings for, § 65, pp. 
152, 15:5 

Review of determination, § 56, p. 166 
Partition, defense of action by foreign tutor, § 155 
Payment, 

Debts, 

A])plicatlon of property to, § 88, p. 235 
Sale of i-ealty for purpose of, § 93, p. 255 
Mortgage, § 88, p. 235 

Price of proi>erty sold under order of court, § 
95, pp. 200, 261; § 06 
Pellagrous insanity defined, § 2, p. 18 
Pendency of commitment proceedings, confinement of 
person pending, § 06 

Penitentiary, confinement of person acquitted on 
ground of insanity, § 131, p. 288 
Periodical insanity, § 2, p. IS 
Permanent commissioners in lunacy, § 21 
P(?rmaneMt insanity (lefined, § 2, p. 18 
Personal liaiiility of guardian or committee on con¬ 
tracts or for torts, § 86, pp.^ 210, 211 
Pers4)nal profM^rty, authority and power to sell, § 93, 
pp. 250, 251 

IVrsons non com[K)s mentis defined, § 2, p. 41 
Persons of insane mind defined, § 2, p. 9 
Persons wlio may purchase insane person’s property, 
ii !)r», pp. 2(il, 262 
Petit mal <Ielin(‘d, § 2, p. 42 
PelUioiiSs 

A<*tioii i)y or against, § 148, pp. 318, 319 
(’laim against estate, presentation, § 91, pp. 247- 
219 

('onunitment, § 67, p. 1G5 
Guardianship, ante 
Lunacy proc<‘edings, ante 
()i*d(‘r to soil property, § 94, p. 258 
Restoration to sanity, proceedings for, § 55, p. 
353 

Support in public institutions, recovei-y for, § 75, 
p. 386 

TraY(*rso of inquisition, § 31 
Verification, post 


Physician’s certificate of insanity as basis of com¬ 
mitment order, § 67, p. 167 
Physic-monoplegia defined, § 2, p. 42 
Place of confinement of person acquitted on grounii 
of insanity, § 131, p. 288 
Pleading, 

Accounting and settlement, § 87, p. 223 
Action by or against insane persons, § 148, pp. 
318-321 

Guardian’s or committee’s bond, action on, § 63, 
p. 150 

Insanity, § 148, p. 321 
Opening guardian’s settlement, § 87, p. 234 
Restoration to sanity, proceedingsi for, § 65, p. 
163 

Support, recovery by public authorities, § 75, p. 
186 

Pledges, 

Guardian’s or committee's authority to pledge, 
§ 93, p. 260 

Presentation and allowance of claims secured by, 
§ 91, p. 246 

Polymania defined, § 2, p. 21 

Polyneuritic insanity defined, § 2, p. 18 

Poor district’s liability for care in asylum, § 71 

Possession and conti*ol of property, § 103 

Power of attorney, validity of, § 116 

Power over insane persona generally, § 3, pp. 48-50 

Preference, 

Creditors, § 91, pp. 249, 250 
Support to ward’s family over debts of ward, f 
90, p. 241 

Premiums on guardian’s or committee’s bond, recov¬ 
ery of, § 53, p. 142 

Prescription against insane person, § 106 
Presence, 

Incompetent in proceedings for appointment of 
guardian or committee, § 40, p. Ill 
Insane persons at commitment proceedings, f 
67, p. 166 

Presentation of claims against estate, § 91, pp. 246- 
249 

Condition precedent, 

Action, § 134 

Issuance of execution, § 151, p. 330 
Presumptions, 

Accounting and settlement, § 87, p. 225 
Actions by or against insane persons, § 149 
Adjudication of restoration to sanity, § 56 
Appeal, 

Accounting proceedings, § 87, p. 228 
Appointment of guardian, § 40, p. 119 
Capacity, 

Contract, § 113, PP. 271, 273 

Restoration to sanity affecting, § 112, p. 
273 

Deed. § 118, pp. 278, 279 

Commitment, presumptions from order, § 67, p. 
168; § 68 

Consent of insane litigant to representation 
by next friend, § 144, p. 311 
Guardian ad litem, regularity of appointment, § 
143, p. 310 
Guardianship, ante 

Intent of insane person to abandon property, § 
104 
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Presumptions—Continued, 

Lunacy proceedings, ante 

Necessaries furnished by family are gratuities, § 

116, p. 276 

Notice of commitment proceedings, § 67, p. 163 
Regularity of sale under order of court, § 95, p. 

265 

Sanity, § 4 

Discharge from commitment, § 72, p. 174 
Order discharging guardian, § 56 
Services rendered to incompetent by relative are 
gratuitous, § 89, p. 240 

Support by public authorities, recovery of, § 75, 
p. 186 

Price of property sold under order of court, § 95, p. 

261 

Inadequacy of price as ground for setting aside 
sale, § 95, p. 268 

Private persons, right to restrain insane person, § 68 
Private sale of insane person’s property, § 95, p. 260 
Confirmation of, § 95, p. 262 
Privileges, §§ 98-132, pp. 297-290 
Probate courts. 

Allowance of claims against estate, § 91, p. 246 
Guardian^p, ante 
Jurisdiction, 

Actions by or against insane persons, § 137, 
p. 297 

Estate, § 79, p. 190 
Restoration to sanity, § 55, p. 152 
Proceeds from sale under order of court, §§ 96, 97 
Setting aside for failure to account for proceeds, 

§ 95, p. 268 

Process, 

Actions by or against, § 147, pp. 315-317 
Waiver of process, § 147, p. 817 
Appointment of guardian, f 40, pp. 105-110 
Restoration to sanity, proceedings for, § 55, pp. 

153, 154 
Service, post 
Profits, 

Accounting by guardian for, § 87, pp. 214, 215 
Insane hospital, § 75, p. 186 
Profilgacy defined, § 2, p. 42 
Profligate defined, § 2, p. 42 
Progressive paralysis defined, § 2, p. 42 
Proof in action by or against, § 148, p. 321 
Proper parties in actions by or against Insane per¬ 
sons, I 139, p. 299 
Property, §$ 78-97. pp. 188-267 

See, also, Estate, generally, ante 
Ancillary guardian’s rights to, § 154, p. 332 
Appointment of guardian as placing property In 
custodia legis, § 41, p. 120 
Capacity to take and hold, §§ 103-106, pp. 268- 
270 

Court’s duty to conserve, § 10, p. 58 
Foreign guardian’s or committee’s rights in 
respect to domestic property, § 154, pp. 332, 

333 

Jurisdiction of lunacy proceedings or to appoint 
guardian affected by ownership, § 10, p, 69 
Real property, generally, post 
Restoration to sanity. 

Return, on, § 56 

Transfer of prc^erty to ward on, § 65, p. 154 
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Value determined In lunacy proceedings, § 22 
Prosecuting attorney’s warrant for confinement pend 
ing commitment proceedings, § 66 
Protection of person or property, § 3, p. 49 
Psychas-thenia defined, § 2, p. 42 
Psychoneurosis defined, § 2, p. 42 
Psychopathic defined, § 2, p. 42 
Psychopathic personality defined, § 2, pp. 42, 43. 
Psychosis defined, § 2, p. 43 
Public administrator in lieu of guardian, § 36 
Public authorities, 

Liability for support, § 75, pp. 177-187 
Power to i-estraln, § 61 

Preference as claimant against estate, f 91, p.- 
250 

Support of criminal insane, § 132 
Public guardian, § 49 

Public hearing of commitment proceedings, § 67, p.. 
166 

Public office, eligibility of insane person, § 101 
Public officers. 

Application in lunacy proceedings presented by;. 
§ 15 

Appointment as guardian, § 42, p. 127 
Compensation of officer acting as guardian,. § 51, 
p. 136 

Paid into state treasury, § 51, p. 141 
Liability on bonds of officers acting as guardian 
or committee, § 53, p. 146 

Public sale of insane person’s property, $ 95, p, 260 
Confirmation of, § 95, p. 262 
Publication, 

Notice, 

Appointment of guardian, proceedings for, 
§ 40, p. 108 

Lunacy proceedings, § 18, p. 76 
Order of sale, proceedings for, § 94, p. 269 
Service of process in action against insane per¬ 
son, § 147, p. 317 

Puerperal Insanity defined, § 2, p. 18 
Puei-peral mania defined, § 2, p. 21 
Purchase of realty by guardian with ward’s funds, 
§ 85, p. 200 

Purchaser as party in proceedings for order to sell, 
§ 94, p. 258 

Purposes for which sale authorized, § 93, pp. 264-256 
Pleading, § 94, p. 258 
Pyromania defined, § 2, p. 21 

Quantum meruit recovery for support, § 89, p. 240, 
n. 35 

Quasi contracts, §§ 114, 115, pp. 274-277 
Quasi criminal nature of lunacy proceedings, § 8, p. 
65, n. 70 

Questions of law and fact, 

Action by or against Insane person, § 150 
Action on guardian’s bond, § 53, p. 150 
Insanity, §§ 7, 150 
Lunancy proceedings, § 23 
Mratal capacity to abandon property, § 104 
Necessaries, § 150 

Remo-val of guardian or committee, f 47, pp. 132, 
133 

Restoration to sanity, § 55, p. 154 
Support, proceedings to enforce, § 73 
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Ratification, 

Contract, § 113 
Deed, § 1:20 
Gimrdijinship, 

Ac'tioii brought without guardian’s consent, § 
141, p. 304 

Contract by guardian, § 113 
Deed of ward by guardian, or committee, § 
120 

Expenditures by guardian or committee for 
ward’s support, § 85, p. 207 
Sale by guardian or committee, § 93, pp. 250, 
251, 252 

Unauthorized act of guardian by ward, § 
85, p. 195 

Unauthorized act relating to property, § 85, 
p. 105 

Voidable appointment, § 40, p. 110 
Mortgage after restoration to sanity, § 93, p. 253 
Rational defined, § 2, p. 43 

Real party in interest in action by or against Insane 
person, § 139, p. 299 
Real property. 

Lien of judgment on, f 151, p. 329 
Loans, guardian’s or committee’s authority to 
make, § 85, pp. 208, 204 

Purchase by guardian with ward’s funds, § 86, p. 
200 

Sale under order of court, S§ 92-97, pp. 250-267 
Transfer by guardian under order of court, § 
93, pp. 251-264 i 

Receipt, 

State oflacial in payment for support, § 76, p. 187 
Ward acquitting guardian, § 87, p. 2^ 

Receiver, 

Lieu of guardian, § 36 
Pending lunacy proceedings, § 13 
Recommitment to asylum, § 72, pp. 172,174 
Record, 

Approval or confirmation of sale, § 96, p. 262 
Notice in lunacy proceedings, § 18, p. 76 
Order of commitment, § 67, p. 168 
Order or descree of appointment of guardian, 8 
40, p. 115 

Restoration to sanity, pending action, § 141, p. 
306 

Sale of realty, proceedings for, § 94, p. 269 
Recovery of property sold under order of court, f 
95, pp. 262, 264 

Recurrent insanity defined, § 2, p. 18 
Redemption by guardian from mortgage foreclosure 
sale, 8 121 
Reference, 

Accounts of guardian, 8 S'?. P- 226 
Disputed claim against estate, S 91, p. 248 
Mental condition of litigant established by ref¬ 
erence, 8 144, p. 311 
Order of sale, proceedings for, 8 94, p. 259 
Restoration to sanity, 8 66, p. 164 
Refund to purchaser on • setting aside sale xmder 
order of court, 8 26 
Reimbursement of public authorities, 

Expenses, persons liable, § 75, pp. 179-182 
Support, 8 75, pp. 177-187 
Criminal insane, 8 1^2 


Reimbursement of public authorities—Continued, 
Support—Continued, 

Proceedings for reimbursement, 8 75, pp. 183- 
187 

Reinvestment, 

Guardian or committee, § 85, p. 200 
Proceeds of sale of realty, § 93, p. 255 
Relatives, 

Appeal by relative in lunacy proceedings, § 33, p. 
95 

Application by. 

Commitment, 8 97, p. 165 
Lunacy proceedings, 8 15 
Removal of guardian or committee, § 47, p. 
132 

Claims for support of ward, § 89, p. 240 
Clothing, requiring relative to furnish, § 75, p. 
187 

Guardian ad litem, appointment as, 8 I-IS, p. 309 
Guardianship, 

Application for removal of guardian or com¬ 
mittee by, 8 47, p. 132 

Appointment as guardian on committee, § 42, 
pp. 126, 127 

Appointment proceedings instituted by, § 40, 
p. 103 

Compensation of r^ative acting as guardian, 

§ 61, p. 136 

Hearing relatives in proceedings for appoint¬ 
ment, 8 40, p. 110 

Notice of proceedings for appointment, § 40, 
p. 107 

Parties in proceedings to appoint, § 40, p. 
104 

Right of review of order appointing, 8 40, p. 
117 

Restoration to sanity, proceedings instituted by, 

8 55, p. 153 

Support of insane person, 8 76, pp. 182, 183 
Liability for, 8 74, pp. 175-177 
Criminal insane, 8 162 

Proceedings to compel relatives to support, 

8 75, p. 184 

Reimbursement for support furnished by 
public authorities, 8 75, pp. 180, 181 
Religious beliefs as evidence of insanity, 8 5 
Release, 

Bond or security, release on, § 70 
Mortgage by committee or guardian, 8 86i P- 201 
Surety on guardian’s or committee’s bond, 8 63, 
pp. 146, 147 

Remand- of insane accused to sheriff, 8 131, P. 288 

Removal, . . ,. . 

Guardian or committee. Guardianship, post 
Lunatic from state, 88 69, 60 
Representative of insane litigant, 8 144, pp. 311, 
312 

Rent, 

Accounting by guardian for, 8 87, pp. 214, 215 
Liability of committee for, 8 86, p. 211 
Repairs of ward’s estate, expenditures for, 8 87, p. 
217 

Repeal of statute permitting reimbursement of public 
authorities for eaqpenses, 8 76, p. 179 
Replevin in name of guardian or committee, 8 139, p. 
301 
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Reply in action by or against, § 148, p. 321 
Report of sale under order of court, § 95, p. 261 
Representation of insane litigants, §§ 140-146, pp. 
303-815 

Admissions by representatives, § 144, pp. 312, 313 
AflSdavit of qualification of representative, § 143, 
p. 309 

Application for appointment, § 143, pp. 307, 308 
Appointment of representative, § 143, pp. 306- 
310 

Authority and powers of repi’esentative, § 144, pp. 
310-313; § 146 

Bond of representative, § 143, p. 309 
Collateral attack on aM>ointment of executive, § 

143, p. 310 
Compensation, § 145 

Compromise and settlement of litigation by i*epre- 
sentative, § 144, p. 313 

Condition precedent to awjointment of represen¬ 
tative, § 143, p. 307 
Consent, 

Insane person to r^resentation, § 144, pp. 
311, 312 

Representatives, § 144, pp. 312, 313 
Defenses, duty of representative to urge, § 144, 
pp. 310, 311 

Discharge of representative, § 144, p. 311 
Discretion of court, 

Appointment, § 143, p. 307 
Selecting representative, § 143, p. 309 
Disqualification of representatives, § 143, p. 309 
Duties of representative, § 144, pp. 310-313 
Evidence of insanity, appointment of representa¬ 
tive as, § 143, p. 310 
Guardian ad litem, generally, ante 
Inquisition and determination of insanity before 
appointment, § 143, pp. 308, 309 
Insanityj establishment of condition to permit 
representative to prosecute suit, § 144, pp. 
311, 312 

Judgment affected by want of representation, 
§ 151, pp. 325, 326 

Jury trial on question of mental condition per¬ 
mitting representative to prosecute suit, § 

144, pp. 311, 312 

Laches of representative imputable to insane 
litigant, $ 144, p. 313 

Leave of court to bring suit, § 144, p. 312 
Objection to, § 146 

Motion for appointment, § 143, pp. 307, 308 
Necessity for representation, § 141, pp.'303-305 
Next friend, generally, ante 
Notice in proceedings for appointment, § 143, 
p. 308 

Oath of curator ad hoc, § 143, p. 309 
Objection to authority or power of representa¬ 
tive, § 146 

Order and effect of appointment, § 143, pp. 309, 
310 

Persons representing, § 142 

Persons who may apply for appointment, § 143, 
p. 307 

Persons who may be appointed representatives, 
§ 143, p. 309 

Pleading representative capacity, § 148, p. 319 


Representat^n of insane litigants—Continued, 
Presumption, 

Consent of insane person to representation, 
§ 144, p. 311 

Regularity of appointment, § 143, p. 310 
Proceedings for appointment of representative, 
§ 143, pp. 306-310 

Reference to determine mental condition so as to 
permit representative to prosecute suit, § 144, 
p. 311 

Removal of representative, § 144, pp. 311, 312 
Rights of representative, § 144, pp. 310-313 
Service, 

Notice in proceedings for appointment, § 143, 
p. 308 

Process in proceedings for appointment, § 143, 
p. 307 

Supervision and control of representative by 
court, § 144, pp. 310, 311 

Termination and duration of authority, § 144, 
p. 311 
Time, 

Application for appointment, § 143, p. 308 
Appointment, § 143, p. 307 
Title to property involved in litigation, § 144, 
pp. 310, 311 

Traversing allegation or incompetency, § 143, 
p. 309 

Waiver of rights of insane person by representa¬ 
tive, § 144, pp. 312, 313 

Resale of Insane person’s property under order of 
court, § 95, p. 262 
Rescission of contract, § 113 

Reservation on sale of lands under order of court, 
§ 95, p. 261 
Residence, 

Change by ward, § 60 

Fact question as to residence of lunatic, § 22 
Guardianship, 

Change by guardian of insane person’s resi¬ 
dence, § 60 

Jurisdiction of proceedings to appoint, § 10, 
pp. 59-61 

Residence of committee or guardian, § 
137, p. 298 

Pleading in proceedings to appoint, § 40, 
p. 105 

Venue of proceedings for appointment, § 12 
Jurisdiction of lunacy proceedings to appoint 
guardian or committee, § 10, pp. 59-61 
Nonresidents, generally, ante 
Venue of lunacy proceedings or proceedings to 
appoint guardian, § 12 
Resignation of guardian or committee, § 46 
Restoration of benefits on disaffirmance of contract, 
§ 113 

Restoration to sanity, §§ 54^-56, pp. 161-158 

Abatement of proceedings on death of ward, § 65, 
p. 153 

Accounting and settlement on restoration, § 87, 
pp. 213, 234 

Accused insane, § 130, p. 286 
Action by guardian against ward after restora¬ 
tion, § 135, p. 294 

Alienist’s compensation in proceedings to deter¬ 
mine, § 55, p. 156 
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Restoration to sanity—CJontinued, 

Ancillary guardianship terminated by, § 164, p. 
332 

Appeal in proceedings to determine, § 55, pp. 155, 
156 

Appearance as waiving notice, § 55, p. 153 
Asylums, persons committed to, § 72, pp. 172-174 
Attorney’s fees in proceedings to determine, § 55, 
p. 156 

Burden of proof, § 4 

Capacity to sue or be sued after, § 134 
Complaint alleging, § 148, p. 319 
Conclusiveness and effect of determination, § 56 
Contractual capacity affected by adjudication, 
§ 112, p. 273 

Costs in proceedings to determine, § 55, p. 156 
Death of ward abating proceedings, § 55, p. 153 
Deed, capacity to execute affected by, § 118, p. 279 
Discretion of court. 

Conduct of hearing to determine, § 55, pp. 
154, 155 

Costs in proceedings to determine, § 55, p. 156 
Evidence, §§ 5, 6; § 72, p. 173 

Proceedings for restoration, § 55, p. 154 
Examination of incompetent, § 55, p. 154 
Experts appointed to determine sanity, § 55, 
p. 154 

Findings, review in proceedings to determine, 
§ 55, p. 156 

Foreign adjudication, § 56 
Foreign court, proceedings in, § 55, p. 152 
Frequency of hearings to determine, § 55, p. 155 
Guardian ad litem to represent incompetent in 
proceedings to determine, § 55, p. 155 
Guardian’s duties on, § 86, p. 209 
Hearing, 

Appeal in proceedings to determine, § 55, 
p. 150 

Proceedings to determine, § 55, pp. 154, 155 
Instructions in proceedings to determine, § 55, 
p. 155 

Issue to be tried, § 55, p. 152 
Jurisdiction of proceedings, § 55, pp. 151, 152 
Discharge fi*om asylum, § 72, p. 173 
Jury trial of proceedings to determine, § 55, p. 155 
Nature and foim of proceedings, § 55, p. 151 
Notice in proceedings, § 55, pp. 153, 154 
Partial restoration, § 55, p. 152 
Parties tf) proceedings, § 55, pp. 152, 153 
Review of determination, § 55, p. 156 
Person acquitted on ground of insanity, § 131, 

p. 280 

Petition in proceedings, § 55, p. 153 
Pleading in proceedings, § 55, p. 153 
Presumption from adjudication of restoration. 
§ 56 

Procedure, § 55, pp. 151-156 
Proc*ess in proceedings, § 55, pp. 153, 154 
Ratification, 

Invalid mortgage after, § 93, p. 253 
Sale of realty after, § 93, p. 252 
Representation by “guardian ad litem after res¬ 
toration, § 141, p. 305 

Review of proceedings to determine, § 55, pp. 155 
156 

Right to test sanity, § 54 
Sale of realty after, § 93, p. 252 


Restoration to sanity—Continued, 

Scope of inquiry, § 55, p. 152 
Service of process, § 55, p. 154 
Setting aside lunacy proceedings on ground of, 
§ 27, p. 85 

Termination of guardianship on, § 45 

Test of sanity, § 55, p. 152 

Time, 

Hearing application to determine, § 56, p. 155 
Restoration, § 56 

Submitting determination to jury, § 65, p. 156 
Trial de novo on appeal in proceedings to deter¬ 
mine, § 65, p. 156 

Trial of proceedings, § 56, pp. 154, 155 
Vacation of order of restoration, notice on, § 55, 
p. 154 

Venue cf pi-oceedings, § 55, p. 152 

Verdict in proceedings to determine, § 55, p. 156 

Verdict of guilty suspended until restoration, 

§ 127 

Restraint of insane persons. 

Accused pei*son, commitment or confinement, § 
128; § 130, pp. 2S5--287; § 131, pp. 287-289 
Adjudication of insanity, § 65 
Annulment of, § 67, p. 168 
Affidavits in commitment proceedings, § 67, p. 165 
Annulment of adjudication of Insanity for pur¬ 
pose of commitment, § 67, p. 168 
Appeal from order of commitment, § 67, p. 168 
Application for commitment, § 67, pp. 164, 165 
Asylum, 

Execution of order for commitment to, § 68 
Restraint and treatment in, § 71 
Bond on security for release, § 70 
Certiorari to review order of commitment, § 67, 
p. 169 

Change of venue of commitment proceedings, § 67, 
p. 164 

Conclusiveness and effect. 

Commitment, § 68 

Discharged from commitment, § 72, pp. 173, 
174 

Confinement pending proceedings, § 66 
Costs in commitment proceedings, § 67, p. 164 
Criminal insane, irregular commitment affecting 
liability for support, § 132 
Dangerous insane persons, § 63 
Discharge, § 72, pp. 172-174 
Bond or security, § 70 
Execution of order of commitment, § 60 
Ex parte nature of commitment proceedings, § 67, 
p. 164 

Guardian, right to restrain, § 63 
Guardianship proceedings, confinement by virtue 
of such proceedings, § 40, p. 114 
Harmless error in commitment proceedings, § 67, 
p. 163 

Hearing commitment proceedings, § 67, pp. 166- 
168 

In rem, commitment proceedings, § 67, p. 164 
Jurisdiction, 

Commitment proceedings, § 67, p. 164 
Discharge proceedings, § 72, p. 173 
Jury trial in commitment proceedings, § 67, p. 167 
Nature of commitment proceedings, § 67, pp. 163, 
164 

New trial in commitment proceedings, § 67, p. 168 
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Restraint of Insane persons—Continued, 

Notice of commitment proceedings, § 67, pp. 165, 
166 

Order of commitment, § 67, pp. 167, 168; §§ 68, 69 
Parole of committed person, § 72, pp. 172, 174 
Persons subject to restraint, § 64 
Persons who may apply for commitment, § 67, pp. 
164, 165 

Petition for commitment, § 67, p. 165 
Physician’s certificate as basis of commitment, 
§ 67, p. 167 

Presumption from order of commitment, § 67, 

p. 168 

Private persons, right to restrain, § 63 
Procedure, § 67, pp. 163-169 

Discharge from asylum, § 72, p. 173 
Proceedings distinguished from proceedings to 
appoint guardian, § 8, p. 56 
Purpose of, § 62 

Recommitment, § 72, pp. 172, 174 
Record of order of commitment, S 67, p. 168 
Release on bond or security, § 70 
Restoration to sanity, § 72, pp. 172-174 
- Review of order of commitment, § 67, pp. 168, 160 
Right to restrain, § 63 

Setting aside adjudication of insanity for pui-pose 
of commitment, § 67, p. 168 
Statutory requirements for commitment, § 67, 
p. 163 

Venue of commitment proceedings, § 67, p. 164 
Verdict of sanity as revoking commitment, § 32, 
p. 89 

Retroactive operation of statute permitting reim¬ 
bursement of public authorities for eapenses, 
§ 75, p. 179 
Return, 

Lunacy proceedings, § 26 

Sale under order of court, f 95, p. 261 

Review, 

Accounting and settlement, § 87, pp. 227-229 
Actions by or against insane persons, § 152 
Appeal and error, generally, ante 
Commitment order, § 67, pp. 168,169 
Confirmation or approval of sale under order of 
court, § 95, p. 264 

Disputed claim against estate, proceedings to de¬ 
termine, § 91, p. 249 
Guardian or committee. 

Appointment, § 40, pp. 116-120 
Removal, § 47, pp. 133, 134 
Lunacy proceedings, § 331, pp. 93-97 
Order of sale, § p. 264 
Restoration to sanity, § 55, pp. 155, 156 
Sterilization order, § 71 

Right and wrong test in determining insanity, § 2, 
p. 13 

Rights of action, $ 135, pp. 292-296 

Sadism defined, § 2, p. 43 

St. Vitus’ dance defined, § 2, p. 46 

Sale bond, liability on, § 53, pp. 145, 146 

Sales. 

Confirmation or approval of sale, generally, post 
Guardian or committee, 

Accounting for proceeds, § 87, p. 214 
Application for order of sale made by com¬ 
mittee or guardian, § 94, p. 257 


Sales—Continued, 

Guardian or committee—Continued, 

Conduct of sale under order of court by 
guardian or committee, § 95, p. 261 
Sale of ward’s estate by guardian or com¬ 
mittee under order of court, §§ 92-07, 
pp. 250-267 
Persons who may. 

Apply for order to sell property, § 94, pp. 
257, 258 

Attack sale under order of court, § 95, pp. 
263, 264 

Conduct sale under order of court, § 95, 

p. 261 

Proceedings for selling property, § 94, pp. 256-260 
Salpingectomy, § 3, pp. 49, 50 
Sane defined, § 2, p. 43 
Sanitas defined, § 2, p. 44 
Sanity defined, § 2, p. 44 
Sanus defined, § 2, p. 44 
Schizophasia defined, § 2, p. 44 
Schizophrenia defined, § 2, pp. 27, 44 
Sebastomania defined, § 2, p. 21 

Second mortgage, loan by guardian or committee se¬ 
cured by, § 85, p. 203 

Secondary liability of relatives for support of insane 
person, § 75, pp. 182,183 
Security, 

Funds deposited in bank by guardian, § 85, pp. 
205, 206 

Lending mmiey by guardian without security, 
§ 85, p. 203 

Senile dementia defined, § 2, p. 27 
Sensory aphasia defined, § 2, p. 22, n. 27 
Separate estate of insane wife, reimbursement for 
support, § 74, p. 177 
Service, 

Guai’dian.ship, ante 
Notice, 

Appointment of representative for Insane liti¬ 
gant, § 143, p. 308 

Commitment proceedings, § 67, p. 166 
Lunacy proceedings, § 1^ pp. 75, 76 
Process, 

Actions by or against, § 147, pp. 316-^317 
Appearance by guardian as waiver of 
service or defect therein, § 147, p. 318 
Judgment, validity affected by want of 
service, § 151, p. 325 
Restoration to sanity, § 55, p. 154 
Setting aside judgment against insane per¬ 
son for want of, § 151, p. 327 
Summons in action to sell realty, § 94, p. 258 
Services, 

Furnished to ward, liability of guardian or com¬ 
mittee for, § 86, p. 211 

Preservation of estate as necessaries, § 115, p. 276 
Ward, accounting for, S 87, p. 215 
Set-off in action by guardian, § 148, p. 320 
Setting aside. 

See, also, Avoidance, generally, ante 
Adjudication of insanity for purpose of commit¬ 
ment, § 67, p. 168 
Contracts, § 113 

Adjudication of Insanity, § 112, p. 271 
Deed of incompetent, § 320 
Inquisition proceedings, § 27, pp. 84r-86 
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Setting aside—Continued, 

Judgment, order or decree, § 161, pp. 326-^329 
Appointment of guardian or committee, § 40, 
pp, 115,116 

Guardian’s settlement, § 87, p. 234 
Restoration to sanity, notice of, § 55, p. 154 
Want of representation of insane litigant, 
§ 141, p. 304 
Power of attorney, § 116 
Sale under order of court, § 95, pp. 262-264 
Rights of purchaser, § 96 

Ward’s conveyance hy guardian or ward, § 135, 
p. 294 

Settled insanity defined, § 2, p. 18 
Settlement, 

Accounting and settlement, generally, ante 
Claims, guardian’s authority, § 86, p. 197 
Sexual pervert defined, § 2, p. 44 
Sexual psychopathic persons, commitment of, § 130, 
p. 287 

Simple melancholia, § 2, p. 38 

Situs of property affecting jurisdiction of lunacy pro^ 
ceedings or proceedings to appoint guardian or 
committee, § 10, pp. 69-61 
Slander, liability of insane person, § 123 
Softening of the brain defined, § 2, p. 44 
Somnambulis defined, § 2, pp. 44, 45 
Somnambulist defined, § 2, p. 45 
Somnolentia defined, § 2, p. 45 
Sound and disposing mind defined, § 2, p. 46 
Sound mind and memory defined, § 2, p. 46 
Sound mind defined, § 2, pp. 45, 46 
Soundness of mind defined, § 2, p. 46 
Special commissioners in lunacy, § 21 
Special guardians, 

Allowance to, § 40, p. 120 
Appointment, § 143, pp. 306-310 

Proceedings for allowance of support to 
ward’s family, § 90, p, 245 
Notice of appointment to represent insane liti- 
gant, § 143, p. 308 

Order appointing construed as appointment of 
temporary guardian, § 41, p. 122 
Party defendant in action against Insane per¬ 
son, § 139, p. 300 

Representation of insane litigant, § 141, pp. 303- 
305; §142 

Service of process in proceedings for appoint¬ 
ment, § 143, p. 307 
Special proceedings. 

Lunacy proceeding as, 8 8, p. 54 
Recovery of expenses for maintenance in pub¬ 
lic Institution, § 75, p. 184 

Special sale bond of guardian or committee, § 94, 
pp. 259, 260 
Spiritualism, 

Belief in as test for insanity, 8 2, p. 15 
Evidence of belief admissible to prove insanity, 
85 

State, 

County’s liability to state for expenses of main¬ 
taining Insane in hospital, § 75, pp. 182, 184, 
185 

Estoppel of state to recover for support, 8 75, p. 
185 

Injuries to criminal insane Inmates of state hos¬ 
pital, liability for, § 130, p. 287 

44 C J.S.-91 


State—Continued, 

Liability, 

Injuries to mental patients, § 71 
Support, 8 76, p. 177 

Limitation of action by state to recover for sup¬ 
port, 8 76, p. 185 
Lunacy proceedings. 

Conducted by, 8 8, p. 66 
Interested in, 8 15 

Notice to state of settlement of guardian’s ac¬ 
counts, 8 87, p. 222 

Party In proceedings to compel relatives to sup¬ 
port insane person, § 75, p. 184 
Power over, § 3, pp. 48, 49 
Removal of lunatic from, §§ 69, 60 
Support of insane person, recovery for, § 76, p. 
187 

Wards of state, 8 3, p. 49 

State hospitals. Asylums, generally, ante 
State treasury, compensation of ofiBcer acting as 
guardian paid into, 8 51, p. 141 
Status determined by order of commitment, § 68 
Statutes, 

Constitutionality of statutes, generally, ante 
Guardianship, ante 
Lunacy proceedings, ante 

Reimbursement of public authorities for expenses 
in maintaining insane person, § 75, pp. 178- 
183 

Stepchildren, support out of ward’s estate, 8 90, pp. 
241, 242 

Stepmother’s liability for support of stepchild, § 74, 
p. 176, n. 81 

Sterilization, § 3, pp. 49, 50 

Condition precedent to release from confinement, 
§ 71 

Stipulations, guardian’s authority to make, 8 144, p. 
312 

Strangers, 

Appeal from order appointing guardian, § 40, p. 
117 

Application in lunacy proceedings presented by, 
§ 15 

Appointment as guardian or committee, 8 42, p. 
126 

Party in lunacy proceedings, 8 15 
Proceedings for appointment for guardian insti¬ 
tuted by, § 40, p. 103 

Rights to maintain action on behalf of incompe¬ 
tent, § 136, pp. 292, 293 

Subpoena for witnesses in lunacy proceedings, § 21 
Substituted service. 

Lunacy proceedings, 8 18, pp. 76, 76 
Process in action by or against, § 147, p. 317 
Substitution of parties. 

Action by or against, § 139, p. 302 
Guardian for next friend, 8 142 

Successor guardian. Guardianship, ante 
Suicide as evidence of Insanity, §§ 5, 6 
Summary nature of lunacy proceedings, 8 8, p. 55 
Superintendent of hospital or asylum. 

Discharge of Inmate by, 8 72, pp. 172, 173 
Removal of lunatic from state by, 8 59 
Service of process on superintendent in action 
against Inmate, § 147, p. 317 
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Superintendent of poor, 

Approval of sale of Incompetent’s property, § 94, 
p. 257 

. Sale of insane person’s property to, § 95, p. 261 
Supervision by court of sale of property, § 94, p. 257 
Support of ward, §§ 73-78, pp. 174r-188 
Contracts, ante 
Criminal insane, § 132 
Estate, ante 
Guardlansbip, 

Action for reimbursement, § 73 
Allowance to guardian for support of in¬ 
digent ward, § 87, p. 213 
Authority to use corpus of estate for, § 89, 
p. 238 

Contracts for, § 85, p. 196 
Credit for expenditures for support of ward 
and family, § 87, pp. 217, 218 
Estate’s liability for support of ward’s fam¬ 
ily, § 90, pp. 240-245 

Expenditures by guardian or committee for, 
$ 86, pp. 206, 207 
Liability for. § 76 

Payment for support by guardian or com¬ 
mittee, § 89, p. 240 

Ward’s past due debts for support, § 87, 
p. 217 

Presentation and allowance of claim for, § 91, 
p. 248 

Public authorities, preference of claim for 
support, § 91, p. 250 

Sale of realty for purpose of, § 93, pp. 255, 
256 

Setting aside fund fbr support of ward and 
family before payments of debts, § 88, 
p. 235 

Husband and wife, ante 
Necessaries, § 115, pp. 274^-277 
Parent and child, ante 
Proceedings to enforce support, § 73 
Relatives, ante 

Surety on bonds of guardian or committee, § 53, pp. 
141-151 

Party in proceedings for accounting by guardian 
or committee, § 87, p. 223 
Symptoms of insanity, § 2, pp. 12, 13, 14 
Syphilitic insanity defined, § 2, p. 19 
Systematized delusion defined, § 2, p. 25 
Tabetic dementia defined, § 2, p. 27 
Taxes, refund to purchaser on setting aside sale un¬ 
der order of court, § 96 

Temporary discharge of inmate from asylum, § 72, p. 
173 

Temporary guardians. 

Adjudication of Insanity before appointment, § 
40, p. 103 

Appeal from order appointing, § 40, p. 116 
Appointment, § 38 

Auxiliary nature of proceedings for appointment, 

§ 8, p. 56 

Costs of litigation as allowable credit on account¬ 
ing, § 87, p. 218 

Expenditures by, for ward’s support and mainte¬ 
nance, § 85, p. 206 

Hearing for appointment, § 40, p. 110 
Invalid appointment as creating, § 41, p. 122 
Notice of proceedings for appointment, $ 40, p. 107 


Temporary guardians—Continued, 

Return of Incompetent’s property pending appeal 
from appointment, § 40, p. 118 
Temporary insanity. 

Caused by person injured, affecting liability, § 122 
Distinguished, § 2, p. 18 

Temporary nervous excitement as insanity, § 2, p. 6 
TemporaiT restraint without adjudication of insani¬ 
ty, § 65 

Temporary unsoundness of mind as ground for lunacy 
proceedings or appointment of guardian, § 11, p. 
66 

Temination of guardianship. Guardianship, ante 
Terms of sale of insane person’s property, § 95, pp. 
260, 261 

Testamentary trustee’s authority divested by appoint¬ 
ment of guardian or committee, § 85, p. 195 
Tests of insanity, § 2, pp. 12, 13, 14, 15 
Accused, § 127 

Theomania defined, § 2, p. 21 
Theomaniac defined, § 2, p. 46 
Time, 

Appeal in accounting proceedings, § 87, p. 228 
Appointment of guardian ad litem, § 143, p. 307 
Guardianship, ante 

Hearing proceedings to determine restoration to 
sanity, § 55, p. 155 

Insanity, affecting validity of contract, § 110 

Lunacy proceedings, ante 

Notice, 

Commitment proceedings, § 67, p. 166 
Lunacy proceedings, § 18, pp. 74, 75 
Proceedings for order of sale, § 94, p. 258 
Recovery of property sold under order of court, 
§ 95, p. 264 

Restoration to sanity, § 56 

Setting aside sale under order of court, § 95, p. 
264 

Suit by public authorities to recover support, § 
75, p. 185 

Title, 

Acquisition by adverse possession, § 106 
Guardian or committee to ward’s property, § 86, 
p. 194 

Power of insane person to take, § 103 
Purchaser under order of court, § 96 
Representative of insane litigant, § 144, pp. 310, 
311 

Torts, §§ 122-126, pp. 281-283 

Liability of guardian or committee for, § 86, p. 211 
Total insanity defined, § 2, p. 18 
Towns, 

Liability for costs of commitment proceedings, § 
67, p. 164 

Recovery for support of criminal insane, § 132 
Toxic dementia defined, § 2, pp. 27, 28 
Toxico-mania defined, § 2, p. 21 
Toxiphobia defined, § 2, p. 46 
Transfer, 

Insane accused to sheriff on restoration to sanity, 

§ 130, p. 286 

Ward’s estate by guardian under order of court, 
§§ 92-97, pp. 250-267 
Traumatic dementia defined, § 2, p. 28 
Traumatic Insanity defined, § 2, p, 18 
Traumatic neurasthenia defined, § 2, p. 40 
Traumatic neurosis deilned, § 2, p. 40 
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Traveling expenses of guardian or ward, $ 87, pp. 
216, 217 

Traverse of inquisition, § 31 
Costs, § 34, p. 98 
Treatment, 

Commissioner of lunacy to supervise, S 71 
Person acquitted on ground of insanity, in asy¬ 
lum, g 131, pp. 288, 289 

Trial, 

Action by or against insane person, § 150 
Action on guardian’s or committee’s bond, § 63, pp. 
150, 151 

Appointment of guardian or committee, proceed¬ 
ings for, § 40, pp. 110-114 
Lunacy proceedings, §§ 19-29, pp. 76-87 
Person becoming insane after commission of 
crime, § 127 

Restoration to sanity, § 55, pp. 164, 155 
Trial de novo on appeal. 

Accounting proceedings, § 87, p. 229 
Restoration to sanity, § 55, p. 156 
Trover in name of guardian or committee, § 139, p. 
301 

Trust company acting as guardian, 

Bond of, § 53, p. 142 
Oath of, § 44 
Trustees, 

Authority divested by appointment of guardian or 
committee, § 85, p. 195 

Guardian purchasing property with ward’s funds, 
§ 80, p. 208 

Substituted by appointment of committee, g 41, p. 
121 

Tutor. Guardianship, generally, ante 
Uniform veterans’ guardianship act. 

Compensation, § 51, pp. 139, 140 
Investments by guardian, § 85, pp. 201, 202 
Unsound mind and memory defined, § 2, p. 47 
Unsound mind defined, g 2, pp. 46, 47 
Unsoundness of mind defined, § 2, pp. 47, 48 
Unsystematized delusion defined, g 2, pp. 25, 26 
Unusual behavior as insanity, g 2, pp. 14, 16 
Vacation of court, appointment of guardian in, g 10, 

p. 02 

Variance in action by or against, g 148, p. 321 

Vasectomy, g 3, pp. 49, 50, 71 

Venue, 

Action by or against insane person, g 137, p. 298 
Commitment proceedings, § 67, p. 1^ 

Lunacy proceedings or proceedings for appoint¬ 
ment of guardian, g 12 
Restoration to sanity, g 55, p. 152 
Verdict, 

Commitment proceedings, g 67, p. 167 
Guardian or committee, proceedings for appoint¬ 
ment, g 40, pp. 113, 114 

Guilty, suspended until restoration of sanity, g 
127 

Lunacy proceedings, g 20 
Restoration to sanity, g 55, p. 155 
Verification, 

Claims against estate, g 91, p. 248 
Support, g 75, i>. 186 
Petition, 

Appointment of guardian, g 40, p. 105 
Commitment proceedings, g 67, p. 166 
Lunacy proceedings, g 17 


Verification—Continued, 

Petition—Ck)ntinued, 

Order to sell property, § 94, p. 268 
Plea of abatement on grounds of incapacity of in¬ 
sane person to sue, g 146 
Veterans, 

Accounting proceedings, 

Appeal, g 87, p. 228 
Burden of proof, g 87, p. 226 
Evidence, g 87, p. 226 
Notice, g 87, p. 222 
Objections, g 87, p. 224 
Parties, g 87, p. 223 

Proceedings to open settlement, g 87, p. 
234 

Petition, g 87, p. 223 
Guardianship, 

Attorney’s fees, allowance to guardian, g 87, 
p. 219 

Compensation of guardian or committee, g 61, 
pp. 138-140 

Investment by guardian, g 85, pp. 201, 202 
Party in proceedings to determine disputed claims 
against estate of incompetent veteran, g 91, 
p. 248 

Void or voidable. 

Acts, g 98 

Contracts, gg 111, 112, pp. 271-273; g 116 
Conveyances, g 118, pp. 277-279 
Waiver, 

Appearance, ante 

Defects in parties in action by or against, g 146 
Guardianship, 

Appeal in proceedings to appoint, g 40, p. 117 
Claim against guardian as discharging surety, 
g 53, p. 147 

Compensation, g 51, p. 137 
Defects, 

Notice in proceedings to remove, § 47, p. 
132 

Petition for appointment, g 40, pp. 104, 
105 

Lunatic’s rights by guardian or committee, f 
49 

Notice of proceedings for appointment, g 40, 
pp. 108, 109 
Objection, 

Authority or capacity of guardian to sue, 
g 146 

Nonjoinder of guardian or committee, § 
146 

Reimbursement of insane wife’s separate es¬ 
tate for support, g 74, p. 177 
Right to set aside appointment, g 40, p. 116 
Rights of guardian or committee, g 144, p- 
312 

Service of process in proceedings for appoint¬ 
ment, g 40, p. 109 

Setting aside appointment, g 40, p. 116 
Ward’s rights by guardian or committee, § 
85, p. 196 

Invalidity of sale under order of court, g 95, p. 
265 

Necessity of obtaining leave to sue, g 138 
Notice, 

Appointment of guardian or committee, g 40, 
pp. 108, 109 
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Waiver—Continued, 

Notice—Continued, 

Lunacy proceedings, § 18, p. 74 
Restoration to sanity, § iw, p. 153 
Reimbursement of Insane wife’s separate estate 
for support, § 74, p. 177 
Rights, 

Guardian or committee, § 144, p. 312 
Insane persons, § 98 

Ward’s rights by guardian or committee, § 
49; § 85, p. 196 

Service of process or defect therein, § 147, p. 318 
Special sales bond, § 94, p. 260 
State’s statutory right to reimbursement for sup¬ 
port, 8 75, p. 185 

War Risk Insurance, commissions of guardian on 
periodic payment^ § 51, pp. 139, 140 
Ward, 

Court, ward of, § 10, p. 57; § 57 
Death, ante 

Guardianship, generally, ante 
State, ward of, 8 3, p. 49 
Warrant, 

Arrest of oommltted person, 8 69 


Warrant—Continued, 

Prosecuting attorney for confinement pending 
conunitment proceedings, 8 66 

Waste 

Guardian, expenditures, § 85, p. 207 
Injunction against waste pending lunacy pro¬ 
ceedings, 8 13 

Weak mind defined, 8 2, p. 48 
Weak mindedness defined, 8 2, p. 48 
Weakness of mind, 

Defined, 8 2, p. 48 

Ground for lunacy proceedings or appointment of 
guardian, 8 H, P- 66 

Weight and sufaciency of evidence of insanity, 8 6 
Welfare of incompetent as factor In determining re¬ 
moval from state, § 59 
Wife. Husband and wife, generally, ante 
Wills, cancellation by committee or guardian of 
ward’s will, 8 135, p. 294 

Witchcraft, belief in as test for insanity, 8 2, p. 15 
Witnesses, 

Commitment proceedings, 8 67, p. 167 
Lunacy proceedings, 8 1^* P-76; 8 21 
Restoration to sanity, 8 65, p. 154 
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Abandonment of burdensome property by trustee or i 
assignee, § 10, p. 352 I 

Abatement, 

Action on ground of Insolvency, § 17, p. 383 
Insolvency proceedings on death of insolvent, § 
17, p. 383 

Absconding as act of insolvency, § 6, p. 347 
Accounting of assignee or trustee, § 15, pp. 379, 380 
Accounts of assignee or trustee, § 12, p. ^9 
Actions, 

Assignee’s or trustee’s right to institute, § 12, 
p. 359 

By or against assignee or trustee, § 13, pp. 361- 
368 

By or against insolvent, § 17, pp. 383, 384 
Discharge debtor’s right to sue or be sued, § 17, 
p. 388 

Insolvency proceedings as, § 4 
Preferences, action to avoid, J 11, p. 355 

Acts of insolvency as grounds for involuntary pro¬ 
ceedings, 5 6, PP- 346, 347 
Adjournment of creditors’ meetings, § 12, p. 358 
Adjudication of insolvency, 

Defined, § 1, p. 339 
Involuntary proceedings, J 6, p. 349 
Voluntary proceedings, § 5, p. 346 

Administration of insolvent’s estate, § 12, pp. 358- 
361 

After-acquired property. 

Liability for debts of discharged debtor, $ 17, p. 
388 

Passing to assignee or trustee, S 10, p. 352 
Agents, 

Knowledge of insolvency by agent as knowledge 
of principal, § 11, p. 354 

Petition in involuntary proceedings signed by, § 
6, p. 348 

Allens included by discharge of insolvent, § 17, p. 
389 

Alimony, release of liability by discharge, § 17, p. 
389 

Allowance or disallowance of claim, § 14, p. 373 
Amendment, 

Insolvency laws, § 2, p. 342 
Petition in involuntary proceedings, § 6, p. 348 
Petition in voluntary proceedings, § 5, p. 345 
Pleadings in action by or against assignee or 
trustee, § 13, p. 363 
Schedule, § 5, p. 345 
Amount of claims, § 14, pp. 370, 371 
Answer alleging discharge of in insolvency, § 17, p. 
391 

Appeal from allowance or disallowance of claims, § 
14, p. 373 

Appeal in insolvency proceedings, § 18, pp. 392-394 
Ck)sts, § 19 

Application for respite, § 16 


Appointment, 

Assignee or trustee, § 9 

Officers in insolvency proceedings, § 12, p. 358 
Assets, 

Collection of, § 12, p. 359 
Sale of, § 12, pp. 359, 360 

Assets and liabilities, schedule or inventory of, ! 5, 
p. 345 

Assignee. Trustee or assignee, post 
Assignment for benefit of creditors affecting insol¬ 
vency proceedings, § 11, p. 356 
Assignment for benefit of creditors as act of insol¬ 
vency, § 6, p. 347 

Assignment of Insolvent’s estate, § 10, pp. 351-353 
Attachment, 

Costs of proceedings as preferred claim, $ 14, p. 
374 

Lien affected by insolvency proceedings, 5 Hi P- 
357 

Attorney, 

Conduct of voluntary proceedings by, J 5, p. 
344 

Discretion in refusing creditor to consult with, 
S 14, p. 373 

Institution of voluntary proceedings by, § 5, p. 
344 

Petition in involuntary proceedings signed by, § 
6, p. 348 

Attorney’s fees, § 19 
Auction of assets, § 12, p. 360 
Authority and functions of assignee or trustee, S 12, 
pp. 359, 360 

Pleading authority, § 13, p. 363 
Bail, release of surety by discharge of principal, § 
17, p. 390 

Bankruptcy procedure governing insolvency proceed¬ 
ings, § 4 

Bill in equity to review Insolvency proceedings, § 18, 
p. 392 

Bills and notes. 

Claim against insolvent partners, § 14, p. 369 
Discharge of insolvent maker, § 17, p. 390 
New promise reviving discharged note, § 17, pp. 
390, 391 

Proof of claim, § 14, p. 368 

Bond for appeal in insolvency proceedings, { 18, p. 
394 

Bond of assignee or trustee, § 9 

Defective bond as defense in action by assignee 
or trustee, § 13, p. 362 
Liability on, § 15, p. 380 

Books, 

Discharge refused on ground of failure to keep, 
§ 17, p. 385 

Failure to keep invalidating discharge of insol¬ 
vent, § 17, p. 387 
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Barden of proof, 

Action by or against tnistee or assignee, § 13, 
p. 364 

Claims, § 14, pp. 372, 373 

Correctness of assignee’s or trustee’s accounts, § 
15, p. 380 

Discharge of debt in insolvency, § 17, pp. 391, 

392 

Exemption from statute granting United States 
priority, § 14, p. 374 

Burden of proving, intention of assignee to abandon 
property, § 10, p. 352 

Certillcate of discharge as prima fade evidence, § 17, 
p. 391 

Certiorari to review insolvency proceedings, § 18, p. 
392 

Choses in action vesting in assignee or trustee, § 10, 
pp* 352, 353 

Circumstantial evidence of intent of insolvent, § 13, 
p. 367 
Claims, 

Appeal from allowance or disallowance, § 18, p. 

393 

Discharge by composition deed, § 16 
Discharge of provable claims, § 17, p. 388 
Liability of insolvent for balance of unpaid 
claims on refusing discharge, § 17, p. 383 
Petition in involuntary proceedings affected by 
number and amount of, § 6, p. 348 
Belease of unprovable daims by discharge of 
insolvent, § 17, p. 389 
Respite affecting, § 16 
Settlement of, i 12, p. 359 
Claims against estate, § 14, pp. 368-379 
Closing estate, § 15, p. 380 
Co-assignee’s or co-trustee’s liability, § 12, p. 361 
Co-debtor, release by discharge of other debtor, § 17, 
p. 390 

Collateral attadc. 

Appointment of assignee or trustee, § 9 
Discharge of insolvent, § 4; § 6, p. 345; § 17, 
p. 387 

Order adjudicating insolvency in involuntary pro¬ 
ceedings, § 6, p. 349 

Order of adjudication of insolvency, § 5, p. 346’ 
Commissioners, § 12, pp. 358, 359 

Discretion in refusing creditor to consult with 
counsel, § 14, p. 373 

Common property passing to assignee or trustee, | 
10, p. 352 

Compensation and commissions of trustee or assignee, 
§ 16, pp. 380, 381 
Composition, § 16 
Concealment, 

Act of insolvency, § 6, p. 347 
Assets as offense, § 20 

Assets or liabilities in inventory, § 5, p. 345 
Conclusiveness, 

Allowance of daims, § 14, p. 373 
Appointment of trustee or assignee, § 9 
Discharge of insolvent, § 17, pp. 389, 390 
Condition precedent to action by assignee or trustee 
to set aside fraudulent transfer or preference, § 
13, p. 361 

Confession of Judgment as act of Insolvency, § 6, p. 
347 


Conflict of laws. 

Distribution of estate, § 14, p. 378 
Preferences, § 11, p. 364 

Trustee’s rights as against local attaching cred¬ 
itors, § 11, pp. 357, 358 

Consent of creditors to discharge of insolvent, § 17, 


p. 386 

Fraud in obtaining, § 17, p. 387 
Consideration for new promise reviving discharged 
debt, § 17, p. 391 

Constitutional provisions, § 2, pp. 340-842 
Constitutionality of insolvency law, estoppel to ques¬ 
tion, § 14, p. 379 

Construction of insolvency laws, § 2, pp. 341, 342 
Contingent claim, time for filing, § 14, p. 371 
Contingent claims as provable, § 14, p. 370 
Contracts for settlement of claims, § 12, p. 359 
Conveyances by insolvent, § 11, pp. 353-366 

Action by assignee to set aside, § 13, p. 361 
Corporations, right to benefit of insolvency law, § 5, 
p. 344 
Costs, 

Insolvency proceedings, § 19 
Priority of claim, § 14, p. 374 
Provable claim, § 14, pp. 369, 370 
Counsel fees as provable claim, § 14, pp. 369, 370 
nmintprdalm in action by assignee or trustee, § 13, 


Counterclaims, trustee or assignee taking title sub¬ 
ject to, § 10, p. 353 
Creditors’ meetings, § 12, p. 358 

Condition to voluntary proceedings, § 5, p. 344 
Consent to discharge of insolvent, § 17, p. 386 
Notice of, § 5, p. 346 

Pass on terms of sale of assets, § 12, p. 360 
Respite, granting by creditors, § 16 


Custody of property, § 7 • 

Damages in actions by or against assignee or trustee, 
§ 13, p. 368 


Death, 

Insolvent, § 17, p. 383 
Trustee or assignee, § 9 


Debts discharged, § 17, pp. 388, 389 

Decisions reviewable, § 18, pp. 392, 393 

Dedaration of dividends, § 14, pp. 378, 379 

Declaration of insolvency, proceedings for, §f 3-6, 
pp. 342-349 

Deed of assignment of title to ti-ustee or assignee, 
§ 10, p. 351 

Deed to secure current loan* or credit as preference, 
§ 11, p. 355 

Default Judgment, setting aside to permit pleading 
discharge in insolvency, § 17, p. 3^ 

Defenses in actions by or against assignee or trustee, 
§ 13, p. 362 

Definitions, § 1, pp. 337-340; § 14, p. 375 
Dividend, § 14, p. 378 
Involuntary proceedings, § 6, p. 346 
Preference, § 11, p. 354 
Property, § 14, p. 374 
Respite, § 16 

Demand as condition to action by assignee or trus¬ 
tee to set aside fraudulent transfer or prefer¬ 
ence, § 13, p. 361 

D^reciatlon, assignees’ or trustees’ liability, § 12, p. 
361 
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Directory constniction of insolvency statutes, § 2, p. 
342 

Discharge, 

Assignee or tnistee, § 15, pp. 379, 380 
Claims, § 14, p. 378; § 16 
Collateral attack on discharge, § 4; § 6, p. 345 
Concealment of assets or liahility as ground for 
refusing, § 5, p. 345 
Insolvent, § 17, pp. 383-392 

Discharging debts on preexisting contracts, § 2, p, 
340 

Discontinuance of insolvency proceedings, § 16; § 
17, p. 392 

Dismissal of petition in voluntary proceedings, § 5, 
p. 346 

Dissolution of partnership, institution of involuntary 
proceedings after, § 6, p. 347 
Distribution of insolvent’s estate, § 14, pp. 368-379 
Dividends, § 14, pp. 378, 379 

Discharge of insolvent by acceptance, § 17, p. 
387 

Received before discontinuance of insolvency pro¬ 
ceedings, § 17, p. 392 

Set-off against two insolvent estates, § 14, p. 
371 

Waiver of priority by accepting payment, § 14, 
p. 374 

Election by. 

Assignee or trustee to abandon burdensome prop¬ 
erty, § 10, p. 352 

Creditors of assignee or trustee, § 9 
Enforcement of lien by creditor, § 11, p. 358 
Entitling petition in voluntary proceedings, § 5, p. 
344 

Equitable estates vesting in trustee or assignee, § 
10, p. 352 

Equitable liabilities as provable claims, | 14, p. 369 
Equity, 

Cost of insolvency proceedings in equity, § 19 
Jurisdiction, 

Accounting 1)y assignee or trustee, § 15, pp. 
379, 380 

Determine priority of claim, § 14, pp. 377, 
378 

Distribute estate, § 14, p. 378 
Estate of insolvent, administration, assignment and^ 
distribution, §§ 8-15, pp. 350-381 
Estoppel, 

Pile petition in involuntary proceedings, § 6, p. 
347 

Object to presentation of claim, § 14, p. 372 
Plead discharge in insolvency, § 17, p. 391 
Question validity of insolvency law, § 2, p. 340 
Receiving dividend, § 14, p. 379 
Evidence, 

Actions by or against assignee or trustee, § 13, 
pp. 364-367 

Claims, § 14, pp. 372, 373 
Discharge of Insolvent, § 17, pp. 391, 392 
Proceedings for, § 17, pp. 386, 387 
Insolvency, § 11, p. 354 
Involuntary proceedings, § 6, p. 349 
Proceedings for release from imprisonment, § 17, 
p. 384 

Record of insolvency proceedings, § 4 
Examination of insolvents and others, S 12, pp. 358, 
359 


Execution lien affected by insolvency proceedings, { 
11, p. 367 

Exempt property passing to assignee or trustee, f 
p. 352 
Exemption, 

A^ignee from garnishment, § 11, p. 357 
Insolvent, § 17, p. 383 

Insolvent from subsequent arrest by discharge, 
§ 17, pp. 384, 385 

Expenses for care and preservation of estate, § 12, 
p. 359 

Expenses of administration. 

Priority of claim, § 14, p. 374 
Priority of secured lien over, § 14, p. 377 
Expenses of legal proceedings, priority of claim, $ 
14, p. 374 

Extension of time for presentation of claims, § 14, 
p. 371 

Extraterritorial effect of state insolvency laws, § 2, 
p. 341; § 11, p. 357 
Fees in insolvency proceedings, § 19 
Fiduciary, discharge of debt incurred while acting 
as, § 17, p. 389 

Filing claims, § 14, pp. 371-373 
Findings in actions by or against assignee or trui^ 
tee, § 13, p. 368 

Fines, release of liability by discharge, § 17, p. 389 
Foreclosure of mortgage. 

Against assignee or trustee, § 13, p. 362 
Against Insolvent mortgagor, § 11, p. 358 
Jurisdiction of action against assignee, § 13, p. 
362 

Foreign states, effect of discharge in, § 17, p. 388 

Form of claim, § 14, p. 372 

Framing of issues on claims, § 14, p. 372 

Fraud, 

Breach of respite as constituting, § 16 
Commissions of assignee affected by, § 15, p. 
381 

Defense in action against assignee or trustee, S 
13, p. 362 

Discharge in composition affected by, S 16 
Discharge of insolvent procured by, § 17, p. 387 
Discharge refused on ground of, § 17, p. 385 
Ground for opposing petition in voluntary pro¬ 
ceedings, § 5, p. 346 
Offense, § 20 

Presumptions and burden of proof, § 13, p. 364 
Revocation of discharge of insolvent on ground 
of, § 17, p. 387 
Fraudulent conveyance. 

Act of insolvency, § 6, p. 347 
Action by trustee or assignee to set aside. S 13, 
p. 361 

By insolvent, § 11, pp. 355, 356 
Discharge of Insolvent invalidated by giving, § 
17, p. 387 

Discharge refused on ground of, § 17, p. 385 
Evidence of intent, § 13, p. 365 
Examination relating to, § 12, p. 359 
Pleading by assignee to set aside, § 13, p. 363 
Proof in action by assignee respecting, § 13, pp, 
363, 364 

Garnishment lien affected by insolvency proceedings, 
§ 11, p. 367 

Good will passing to assignee or trustee^ § 10, pw 
352 
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Guarantor, release by discharge of Insolvent prin¬ 
cipal, § 17, p. 390 

Habeas corpus to release insolvent debtor arrested 
for nonpayment of discharged debt, § 17, p. 385 
Hearing, 

Insolvency proceedings, § 12, p. 358 
Involuntary proceedings, § 6, p. 349 
Opposition to petition in voluntary proceedings, 
§ 5. p. 346 

HyiK)thecation of insolvent’s property by respite, § 
16 

In contemplation of insolvency defined, § 1, p. 339 
Injunction against, 

Action by cr^itor pending insolvency proceed¬ 
ings, § 17, p. 383 

Attachment of property of debtor in another 
state, § 11, p. 358 

Disposition of property by insolvent, $ 7 
In rem, insolvency proceedings, § 4 
Insolvency, definitions, § 5, p. 343 
Ixisolvent, defined, § 1, pp. 339, 340 
Insolvent deced^t’s estate defined, § 1, p. 340 
Insolvent law defined, § 1, p. 340 
Insolvent or failing circumstances defined, § 1, p. 
339 

Insolvent partnership defined, § 1, p. 340 
Instructions in actions by or against trustee or as¬ 
signee, § 13, p. 368 

Intent, evidence of, § 13, pp. 365, 367 

Intent to prefer creditors, § 11, p. 354 

Interest on claims and dividends, § 14, pp. 378, 379 

Intervention, 

Involuntary proceedings, § 6, p. 349 
Trustee In attachment proceedings, S P- 357, 
n. 49 

Inventory accompanying petition, § 5, p. 346 
Inventory of assets and liabilities in involuntary pro¬ 
ceedings, § 6, p. 348 

Involuntary proceedings, § 6, pp. 346-349 
Issues, 

Actions by or against trustee or assignee, S 13, 
pp. 363, 364 

Framing of issues on claims, § 14, p. 372 
Joinder of parties in involuntary proceedings, § 6, p. 
349 

Joint property passing to assignee or trustee, § 10, p. 
352 

Judgment, 

Action by or against assignee or trustee, § 13, 
p. 368 

Discharge of insolvent, § 17, p. 387 
Involuntary proceedings, § 6, p. 349 
Release of liability by discharge, § 17, p. 389 
Judgm^t lien, 

Affected by insolvency proceedings, § 11, p. 357 
Priority of claim, § 14, p. 377 
Judicial sale of insolvent’s property, § 12, pp, 359, 
360 

Jurisdiction, 

Action by or against assignee or trustee, § 13, p. 
362 

Appeal in Insolvency proceedings, § 18, p. 392 
Discharge of insolvent, proceedings for, § 17, p. 
386 

Distribution of estate, § 14, p. 378 
Inventory or schedule, jurisdiction divested by 
failure to file, § 6, p. 348 


Jurisdiction—Continued, 

Involuntary proceedings affected by amount of 
claims, § 6, p. 348 

Petition in Involuntary proceedings alleging ju¬ 
risdiction, § 6, p. 348 

Proceedings for declaration of insolvency, $ 4 
Voluntary proceedings, petition required to al¬ 
lege, § 5, p. 344 

Jurisdiction to hear and determine Insolvency pro- 
. ceedings, § 12, p. 358 
Jui*y trial. 

Involuntary proceedings, § 6, p. 349 
Proceedings opposing petition in involuntary pro¬ 
ceedings, § 5, p. 346 

Laches, 

Affecting actions by or against assignee or trus¬ 
tee, § 13, pp. 361, 362 
Presentation of claims, § 14, pp. 371, 372 
Letters patent passing to assignee or trustee, § 10, 
p. 352 

Liabilities discharged, § 17, pp. 388, 389 
Lien to secure current loan or credit as preference, 
§ 11, p. 355 
Liens, 

Preferences, § 11, pp. 356-358 
Priority of claim for wages as creating lien, { 
14, p. 377 

Priority of secured liens, § 14, p. 377 
Priority of United States as creating lien, { 14, 
p. 375 

Property passing to assignee or trustee subject 
to, § 11, pp. 356-368 

Release of lien by discharge, { 17, p. 389 
Sale of property subject to, § 12, p. 360 
Limitations, 

Actions by or against assignee or trustee, $ 13, 
pp. 361, 362 

Involuntary proceedings, § 6, p. 346 
Mailing notice of application for discharge of insol¬ 
vent, § 17, p. 386 
Management of estate, § 12, p. 359 
Mandatory construction of insolvency statutes, § 2, 
p. 342 

Merchants, involuntary proceedings against, f 6^ p. 
347 

Messenger, 

Possession of debtor’s property, § 7 
Sale of mortgaged property by, § 12, p. 360 
Mistake, 

Discharge refused on ground of, § 17, p. 386 
Payment of dividend, § 14, p. 378 
Mortgages, 

Action against assignee or trustee to foreclose, 

§ 13, p. 362 

Foreclosure against insolvent mortgagor, § 11, p. 
358 

Jurisdiction of action against assignee to fore¬ 
close, § 13, p. 362 
Preference, § 13, p. 362 

Evidence of intent, § 13, p. 365 
Priority of claims secured by, § 14, p. 377 
Reasonable cause to believe mortgagor was in¬ 
solvent, evidence of, § 13, p. 366 
Release of debt secured by mortgage of discharge, 

§ 17, p. 389 

Sale of mortgaged property, § 12, p. 360 
Transfer and preference, 811, p. 356 
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Multifariousness in action by or against assignee | 
or trustee, § 13, p. 363 | 

Municipal taxes, 

Priority of, § 14, p. 376 
Suit against assignee to recover, § 14, p. 378 
Nature and form of involuntary proceedings, § 6, p. 
348 

Nature of insolvency proceedings, § 4 
Necessaries, release of claim by discharge, § 17, p. 
389 

Negligence of trustee or assignee, § 12, p. 361 
New promise reviving discharged debt, § 17, pp. 390, 
391 

Nonresidents, 

Conclusiveness of discharge of insolvent, § 17, 
pp. 389, 390 

Discharge of debts and liabilities, § 17, p. 389 
Involuntary proceedings against, § 6, p. 347 
Lien acquired by nonresident creditor as prefer¬ 
ence, § 11, p. 356 

Petition in involuntary proceedings filed by, § 6, 
p. 347 

Presentation and proof of claims by, § 14, p. 
368 

Notice, 

Application for discharge of insolvent, § 17, p. 
386 

Appointment of assignee or trustee, § 9 

Failure to give as defense, § 13, p. 362 
Certiorari to review insolvency proceedings, § 
18, p. 392 

Discontinuance of Insolvency proceedings, § 16 
Distribution of estate, S 14, p. 378 
Involuntary proceedings, § 6, p. 349 
Present claims, § 14, p. 371 
Sale of assets, § 12, p. 360 

To creditors of voluntary proceedings, § 5, pp. 
345, 346 
Objections, 

Account of trustee or assignee, § 15, p. 380 
Appeal in insolvency proceedings dependent on, 

§ 18, p. 393 

By creditors to setting aside exemptions, § 17, 
p. 383 

Claims, § 14, p. 372 
Discharge of insolvent, 8 17, p. 386 
Offenses against insolvent laws, § 20 
OflBcers, 

Appointed in insolvency proceedings, § 12, p. 358 
Fees in connection with administration of estate, 

§ 19 

Opposition, 

Involuntary proceedings, § 6, p. 349 
Petition in voluntary proceedings, § 5, p. 346 
Order, 

Adjudicating insolvency, § 5, p. 346; § 6, p. 349 
Discharge of Insolvent, § 17, p. 387 
Distribution of estate, § 14, p. 378 
Sale of assets, § 12, p. 360 
Stay pending application for respite, 8 16 
Parole evidence contradicting record of insolvency 
proceedings, 8 4 
Parties, 

Actions by or against trustee or assignee, 8 13, 
pp. 362, 363 

Assignee or trustee in actions in favor of in¬ 
solvent, 8 17, p. 384 


Parties—Continued, 

Certiorari to review insolvency proceedings, 8 13» 
p. 392 

Involuntary proceedings, 8 PP* 348, 349 
Paitnership, 

Claims against, 8 14, p. 369 

Discharge of member as releasing liability for 
firm’s debts, 8 17, p. 388 
Evidence of insolvency, § 13, p. 364 
Insolvent partnership defined, 8 1, P- 340 
Involuntary proceedings against, 8 6, P* 347 
Priority of claims against, 8 14, p. 377 
Payment, 

Claims, 8 14, pp. 373-379 
Dividends, 8 14, pp. 378, 379 
Persons entitled to, 

Benefit of insolvency law, 8 5» K). 343, 344 
Oppose involuntary proceedings, 8 0* P* 349 
Present and prove claims, 8 14, pp. 368, 369 
Question validity of preference, 8 H* P* 356 
Persons who may. 

Appeal in insolvency proceedings, 8 18, pp. 393, 
394 

Be adjudicated solvent, 8 3, P- 347 
Petition in involuntary proceedings, 8 6, pp. 347, 
348 

Petition, 

Involuntary proceedings, 8 6i PP. 347, 348 
Hevocation of discharge of insolvent, 8 17, p. 
386 

Voluntary proceedings, 8 5, pp. 344, 345 
Place of business determining Jurisdiction of Insol¬ 
vency proceedings, 8 4 
Pleading, 

Action by or against assignee or trustee, 8 13, 
pp. 363, 364 

Discharge insolvency, 8 17, p. 391 
Possession of debtor’s property, 8 7 
Pre-existing contracts, dischai-ging debts on, 8 2, p. 

340 

Preferences, 8 H, PP* 363-356 

Action by trustee or assignee to set aside, 8 13, 
p. 361 

Burden of proof, 8 13, p. 364 
Creditors as act of insolvency, 8 3, P* 347 
Defense in suit against assignee or trustee, 8 
13, p. 362 

Discharge of insolvent Invalidated by giving, f 
17, p. 387 

Discharge refused insolvent giving, 8 17, p. 385 
Evidence of intent, 8 13, pp. 366, 367 
Payment of claims, 8 14, pp. 373-378 
Proof of claim by creditor receiving, 8 14, p. 
369 

Presentation and proof of claims, 8 14, pp. 368, 369, 
371-373, 379 

Presentation of claims, waiver of priority by pre¬ 
senting, 8 14, p. 374 

Presumptions in actions by or against trustee or as¬ 
signee, 8 13, p. 364 

Priorities, construction of statute granting, 8 2, p. 

341 

Priorities of claims, 8 14, pp. 373-378 
Private sale of assets, 8 12, p. 360 
Procedure, 

Distribution of estate, 8 14, p. 378 
Involuntary proceedings, 8 6, pp. 348,349 
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Procedure—Continued, 

Voluntary proceedings, § 5, pp. 344-346 
Proceedings, 

Declaration of insolvency, §§ 3-6, pp. 342-349 
Discliarge of insolvent and revocation thereof, § 
17, pp. 386, 387 

To establish and enforce priority, § 14, pp. 377, 
378 

Process in involuntary proceedings, | 6, p. 349 
Proof in actions by or against trustee or assignee, § 
13, pp. 363, 364 

Property and rights vesting in trustee or assignee, 
§ 10, pp. 351-353 

Proxy, institution of voluntary proceedings by, § 5, 
p. 344 

Publication, order of adjudication of insolvency, § 5, 
p. 346 

Purchase price paid to assignee or trustee, § 12, p. 
360 

Qualification, 

Assignee or trustee, § 9 

Officers appointed in insolvency proceedings, § 12, 
p. 358 

Quasi in rem, insolvency proceedings as, § 4 
Questions of law and fact, 

Actions by or against assignee or trustee, § 13, 
p. 368 

Discharge of debt, § 17, p. 392 
Reasonable cause to believe debtor Insolvent, evi¬ 
dence, § 13, pp. 365, 366 

Receiver appointed after filing insolvency petition, 
§ 7 
Record, 

Deed of assignment, directory construction of 
statute relating to, $ 2, p. 342 
Insolvency proceedings, § 4 
Mortgage, avoiding unrecorded mortgage, § 11, 
p. 356 

Referees, § 12, p. 358 
Release, 

Arrest or imprisonment, § 17, pp. 384, 385 
By creditors, § 14, p. 378 

Debts and liabilities by discharge of insolvent, 
§ 17, pp. 388, 389 

Discharge of insolvent by filing, § 17, p. 387 
Remedial statutes. Insolvency laws as, § 2, pp, 341, 
342 

Remedies and rights of trustee or assignee, § 10, pp. 
351-363 

Remedies of insolvent, § 17, pp. 383-392 
Removal of trustee or assignee, § 9 
Re-opening estate, § 15, p. 380 
Repeal of insolvency laws, § 2, p. 342 
Replicatioa to plea of discharge, § 17, p. 391 
Reports of assignee or trustee, § 12, p. 359 
Reputation of solvency as evidence, § 13, p. 366 
Residence determining Jurisdiction of Insolvency pro¬ 
ceedings, § 4 

Residents, right to benefit of insolvency law, § 6, pp. 

343, 344 
‘ Respite, § 16 

Restraining execution, mandatory construction of 
statute rating to, § 2, p. 342 
Reversion of property or surplus to debtor, § 17. n. 
392 

Review of insolvency proceedings, § 18, pp. 392-394 


Revival of discharged debt by new promise, § 17, pp. 
390, 391 

Revocation of discharge of insolvent, § 17, pp. 386, 
387 

Rights of insolvent, § 17, pp. 383-392 
Sale of assets, § 12, pp. 359, 360 
Schedule, 

Accompanying petition, § 5, p. 345 
Discharge in composition affected by fraud in 
schedules, § 16 

Discharge of debt defectively scheduled, § 17, pp. 
388, 389 

Schedule of assets, 

Discharge conditioned on filing, § 17, p. 386 
Discharge refused on ground of false statements, 
§ 17, p. 386 

Fraudulent omissions affecting validity of dis¬ 
charge, § 17, p. 387 

Respite, filing schedule as condition, § 16 

Schedule of assets and liabilities in involuntary pro¬ 
ceedings, § 6, p. 348 

Schedule of property, evidence, § 13, p. 364 
Scope and extent of review in insolvency proceed¬ 
ings, § 18, p. 394 

Secured claims and liens, priority of, § 14, p. 377 
Secured claims as provable, § 14, p. 370 
Security, 

Ck)sts in insolvency proceedings, § 19 
Current loan or credit as preference, i 11, p. 
355 

Seizure of property, § 7 
Service of notice. 

Application for discharge of insolvent, § 17, p. 
386 

Voluntary proceedings, § 5, p. 346 
Set-off, 

Action by assignee or trustee, § 13, p. 362 
Against purchase money of government’s claim, 
§ 14, p. 376 

Between insolvent debtor and creditor, § 14, p. 
370 

Trustee or assignee taking title subject to, § 10, 
p. 353 
Setting aside. 

Discharge of assignee, § 15, p. 380 
Discharge of insolvent, § 17, p. 387 
Judicial sale of insolvent’s property, § 12, i>. 360 
Respite, § 16 

Several insolvents, claims against, § 14, p. 369 
Signature to petition in voluntary proceedings, § 5, 
p. 344 

Signing petition in involuntary proceedings, § 6, p. 
348 

Solvent defined, § 1, p. 338, n. 9 
State, 

Debts due to state not released by discharge 
of insolvent, § 17, p. 388 
Priority of daims, § 14, p. 376 
Statements of assignee or tioistee, § 12, p. 359 
Status of Insolvent, § 17, pp. 383, 384 
Statute of limitation affecting involuntary proceed¬ 
ing, § 6, p. 346 

Statutory provisions, § 2, pp. 340, 342 
Stay of actions pending insolvency proceedings, 8 17, 
pp. 383, 384 

Stay pending application for respite, 8 16 
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staying execution, mandatory constmction of stat- Tru 
ute relating to, § 2, p. 342 Tru 

Subrogation, 

Priority in favor of state, § 14, p. 376 Tru 

Priority in favor of United States, § 14, pp. 376, 

376 

Priority of secured lienor, § 14, p. 377 
Purchaser to rights of insolvent, § 12, p. 860 
Surety to right of action against assignee to en¬ 
force priority of United States, § 14, p. 378 
Substitution of assignee or trustee as party, § 13, p. 

363 

Successor assignee’s or trustee’s liability, § 12, p. 

3C1 

Siu-cessor of trustee or assignee, § 9 
Surety, 

Uelease by discharge of insolvent principal, § 

17, p. 390 

Subrogated to priority in favor of United States# 

§ 14, pp. 375, 376 

Subrogated to right of action of government 
against surety to enforce priority, § 14, p. 

378 

Surplus, reversion to debtor, § 17, p. 392 
Taxes, 

Priority of claim, § 14, p. 376, n. 61; § 14, p. 

376 

Suit against assignee to recover, § 14, p. 378 
Tender as condition to action by assignee or tius- 
tee to set aside fraudulent transfer or prefer¬ 
ence, § 13, p. 361 
Terminology, § 1, pp. 337-340 
Time, 

Appeal in insolvency proceedings, § 18, pp. 392, 

394 

Discharge of insolvent takes effect, | 17, pp. 387, 

388 

Filing accounts by trustee, S 15, p. 380 
Instituting involuntary proceedings against part¬ 
nership, § 6, p. 347 

Opposing petition in voluntary proceedings, § 5, 
p. 346 

Presentation of claims, f 14, p. 371 
Title 

Acquired by assignee or trustee, § 10, p. 353 
Assignee affected by discontinuance of proceed¬ 
ings, § 16 

Assignee or trustee, f 10, pp. 351-353 
Evidence of, § 13, p. 364 

Property passing or remaining with debtor, § 7 
Title and rights of purchaser of insolvent’s property, 

§ 12, p. 360 

Tort action passing to assignee or trustee, $ 10, pp. 

352, 353 

Torts, discharge of liability for, § 17, p. 389 
Trademark passing to assignee or trustee, § 10, p. 352 
Traitors, involuntary proceedings against, § 6, p. 347 
Transfer by insolvent, § 11, pp. 353-356 
Evidence of regularity, § 15, p. 364 
Trial 

Actions by or against assignee or trustee, § 13, p. 

368 

Allowance of claims, § 14, p. 373 

Discharge of insolvent, proceedings for, § 17, pp. 

386, 387 _ _ 

Issues raised by plea of discharge, $ 17, p. 392 
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Trust fund, priority of claim, 5 14, p. 374 
Trust property passing to assignee or trustee, i 10, 
p. 362 

Trustee or assignee. 

Accounting, § 16, pg. 379, 380 

Accounts, § 12, p. 359 

Actions, right to institute, | 12, p. 359 

Actions by or against, § 13, pp. 361-368 

Allowance of claims by, § 14, p. 373 

Amendment of pleadings in actions by or against, 

§ 13, p. 363 

Appeal, right to appeal in insolvency proceedings, 

§ 18, p. 393 

Appointment or election, § 9 
Assets, collection by, § 12, p. 359 
Attorney employed by, fees of, $ 19 
Authority and fimctions, § 12, pp. 359, 360 
Pleading, § 13, p. 363 
Bond, § 9 

Defective bond as defense in action by, g 13, 
p. 362. 

Liability on, § 16, p. 380 

Burden of proof in action by or against, g 13, p. 
364 

Choses in action passing to, § 10, PP. 352, 353 
Co-assignee’s or co-trustee’s liability, g 12, p. 361 
Collateral attack on appointment, § 9 
Compensation and commissions, g 15, pp. 380, 381 
Conclusiveness of appointment, g 9 
Condition precedent to action by or against, g 
13, p. 361 

Contracts for settlement of claims, g 12, p. 359 
Damages in action by or against, g 13, p. 368 
Death, g 9 

Defenses in actions by or againsit, g 13, p. 362 
Discharge, g 16, pp. 379, 380 
Equitable estates vesting in, g 10, p. 362 
Evidence in action by or against, g 13, pp. 364r- 
367 

Findings in actions by or against, g 13, p. 368 
Instructions in actions by or against, g 18, p. 
368 

Issued in actions by or against, g 13, pp. 363, 
364 

Issues in actions by or against, g 13, pp. 363, 3^ 
Judgment in action by or against, § 13. p. 3^ 
Jurisdiction of action by or against, g 13, p. 362 
Laches affecting actions by or against, g 13, pp. 
861, 362 

Liability of, g 12, p. 361 

Liens property passing subject to, g 11| PP- 356- 

Limitation of action by or against, g 13, pp. 361, 
362 

Mortgages, 

Foreclosure by, g 11, p. 358 
Right of trustee to attack unfiled mortgage, g 
11, p. 366 , ^ . 

Multifariousness In actions by or against, f 
13, p. 363 

Negligence, g 12, p. 361 
Notice of appointment, g 9 ^ 

Failure to give as defense in action by, 
g 13, p. 362 

Objection by assignee to discharge of Insolvent, 
g 17, p. 386 
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Trustee or assignee—Continued, 

Objections by assignee or trustee to claims, § 
14, p. 372 

Parties in actions in favor of insolvent, § 17, p. 
384 

Partnership and individual property investing in, 
§ 10, p. 352 

Pleading in action by or against, § 13, pp. 363, 
364 

Possession of debtor’s property, § 7 
Preference avoided by, § 11, pp. 354, 355 
Preference validated by assignee’s afllrmance, § 
11, p. 355 

Presentation of claims to, § 14, p. 372 
Presumptions in actions by or against, § 13, p. 
364 

Proceeds from sale of encumbered property, 
distributed by, § 11, p. 358 
Proof in actions by or against, § 13, pp. 363, 364 
Property and rights vested in, f 10, pp. 351- 
353 

Purchase price paid to, § 12, p. 360 
Qualihcations, § 9 

Questions of law and fact in action by or against, 
S 13, p. 368 

Remedies and rights, $ 10, pp. 351-353 

Removal, § 9 

Reports, § 12, p. 359 

Sale of assets by, § 12, pp. 359, 360 

Set-olf in action against, § 13, p. 362 

Setting aside discharge, § 15, p. 380 

Statements, } 12, p. 359 

Substitution as party, § 13, p. 363 

Successor, § 9 

Action by successor on predecessor’s bond, 
' § 15, p. 380 

Assignee’s or trustee’s liability, $ 12, p. 361 
Title, 8 10, pp. 351-353 
Title acquired by, § 10, p. 353 
Title affected by discontinuance of insolvency 
proceedings, § 16 

Transfers void as to, § 11, p. 355 
Trial in action by or against, § 13, p. 368 
Waiver by assignee of objection to presentation 
of claim, § 14, p. 372 
United States, 

Action against assignee to enforce priority, § 
14, p. 378 

Claim against as passing to assignee or trustee, 
§ 10, p. 353 


United States—Continued, 

Debts due to United States not r^eased by dls> 
charge of insolvent, § 17, p. 388 
Priority of claim, § 14, pp. 874rn376 

Unliquidated claims as provable, § 14, p. 370 
Unmatured claims against estate,. § 14, p. 369 
Unmatured claims as set-off against insolvent, $ 
14, p. 371 

Unmatured debts released by discharge of insolvent, 
§ 17, p. 388 

Validation of insolvency proceedings, § 4 
Verification, 

Objections to claims, § 14, p. 372 
Petition in involuntary proceedings, § 6, p. 348 
Petition in voluntary proceedings, § 5, pp. 344, 
345 

Schedule of assets and liabilities, § 5, p. 345 
Schedule or inventory in involuntai-y proceedings, 
8 6, p. 348 

Vested rights conferred by insolvency laws, 8 2, p, 
342 

Voluntary proceedings, 8 5, pp. 343-346 
Wages, 

Construction of statute granting priority, 8 2, p. 
341 

Priority of claim, 8 14, pp. 376, 377 
Waiver, 

Defects in plea of discharge, 8 17, p. 391 
Demand that issues on claims be framed, 8 14, p. 
372 

Exemptions by Insolvent, 817, p. 383 
Objection of invalidity of insolvency law, 8 2, p. 
340 

Objection to presentation of claim, 8 14, p. 372 
Objections to schedule of assets 8 5, p. 345 
Priority, 8 14, PP. 374, 377 
Security by proving claim, 8 14, p. 370 

Warrant or writ to take possession of debtor’s 
property, 8 7 

Weight and sufficiency of evidence in action by or 
against, 8 13, pp. 366, 367 

Wife’s claim against insolvent husband’s estate, 8 
14, p. 369 
Withdrawal, 

Asset to discharge of insolvent, 8 17, p. 386 
Petitioning creditor in involuntary proceedings, 

8 6, p. 349 

Voluntary petition from files, 8 5, p. 345 
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Actions, 

Inspector’s bond, § 11 
Inspector’s fees, § 12, p. 405 
Penalty for violating Inspection laws, § 13 
Analysis, § 6 

Appeal from inspector’s decision, § 8 
Appointment of inspectioa officers, § 9 
Appropriation or disposition of inspection fees, § 12, 
p. 404 

Authority of inspectors, § 9 
Bond of inspector, liability on, § 11 
Branded containers, buying and refilling as offense, 
§ 33 

Brands showing result of inspection, §§ 6, 7 
Penalty for alteration, § 13 
Burden of proof in action for inspector’s fees, § 12, 
p. 405 

Certificate of inspection, § 8 
Coal and coke, § 4 

Common carrier receiving livestock without inspec¬ 
tion, § 13 

Compensation of inspectors, § 12, p. 403 
ConcUisiveness of certificate of inspection, § 8 
Condition precedent to action on inspector’s bond, 
§ 11 

Congressional power to enact inspection laws, § 2 
Constitutionality of statute imposing fee, § 12, p. 404 
Constitutionality of statutes, § 3 
Criminal responsibility for violating Inspection laws, 
§ 13 

Do facto inspector’s right to fees or compensation, § 
12, p. 403 
Defined, § 1 
Delegation, 

Legislative power to fix fee, § 12, p. 403 
Power to appoint officers, § 9 
Deputy infqiectors, § 9 

Liability for acts of, § 10 
Liability on inspector’s bond for acts of, § 11 
Election of inspection officers, § 9 
Evidence, 

Action against inspector for injuries, § 10 
Action for inspector’s fees, § 12, p. 405 
Prosecution for violating inspection laws, § 13 

Exemption from reinspection, § 5 

Expenses of inspection, § 12, pp. 403-405 

Exports as subjects of, $ 4 

Fees, § 12, pp. 403-406 

Fertilizers, § 4 

Flour, § 4 

Foreign shipments or sales as subjects of inspection, 

§ 4 

Gasoline, § 4 
Grain, § 4 
Hay, § 4 

Branding pressed hay, § 7 
Hides, § 4 


Imports as subject of Inspection, § 4 
Indictment or information for violating inspection 
laws, § 13 

Injuries, officer’s liability for, § 10 
Interstate shipments or sales. 

Exemption from reinspection, § 5 
Subjects of inspection, § 4 
Intoxicating liquors, § 4 

Judgment in action for inspector’s fees, § 12, p. 406 
Judicial or ministerial acts affecting officer’s lia¬ 
bility for injuries, § 10 
License of inspector, § 9 
Local inspection laws, § 3 
Lumber, § 4 

Marks showing result of inspection, §§ 6, 7 
Penalty for alteration, § 13 
Meat, § 4 

Reinspection, § 5 

Merchandise in transit as subject of, § 4 
Milk, § 4 
Mode, § 6 

Municipal corporation’s power to enact inspection 
regulations, § 2 
Naval stores, 5 4 

Negligence of Inspecting officer, § lO- 
Notice of time and place of hearing appeal from 
inspector's decision, § 8 
Offenses, § 13 

Officers, §§ 9-12, pp. 400-406 
Certificates issued by, § 8 
Mark of inspector, § 7 

Penalty for violating inspection laws, recovery 
by inspector, § 13 
Personal inspection by, § 6 
Oil, § 4 

Parties in action for inspector’s fees, § 12, p. 405 
Penalties for violation of inspection laws, § 13 
Personal Inspection by inspector or sub-inspector, § 6 
Pickled and salt fish, § 4 
Place, § 6 

Pleading in action for inspector’s fees, § 12, p. 406 
Police power, §§ 2, 3; § 12, p. 406 
Power to enact inspection laws, § 2 
Presumptions, certificate of inspection creating, § 8 
Presumptions in action for inspector’s fees, § 12, p. 
405 

Purchase price of article sold without inspection, § 13 
Purpose of inspection laws, § 2 
Quality, inspector’s mark as evidence of, § 7 
Quantity as subject of inspection, § 4 
Reasonableness of inspection fees, § 12, pp. 404, 406 
Refilling branded containers as offense, § 13 
Reinspection, § 5 

Fee for, § 12, p. 403 
Reinstatement of officer, § 9 
Removal of inspector, § 9 
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Sale of article prohibited unless inspected, § 13 

Samples for analysis, § 6 

Stamps showing result of inspection, §§ 6, 7 

State legislature’s power to enact Inspection laws, § 2 

Statutory provisions, § 2 

Subjects of inspection, § 4 

Tax inspection fee as, § 12, pp. 403, 405 


Tea, § 4 

Term of oflOice of inspector, § 9 
Territorial legislature’s power to enact inspection 
laws, § 2 
Tobacco, § 4 

Vacancy in office of inspector, § 9 
Violation of inspection law, § 13 
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